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Title  3— 

The  President 


Presidential  Documents 


i 


Executive  Order  12519  of  June  13,  1985 

Amending  the  Generalized  System  of  Preferences 


e 


By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  statutes  of  the 
United  States  of  America,  including  Title  V  of  the  Trade  Act  of  1974  (the  Trade 
Act)  (19  U.S.C.  2461  et  seq.),  as  amended,  section  604  of  the  Trade  Act  (19 
U.S.C.  2483).  and  section  503(a)(2)(A)  of  the  Trade  Agreements  Act  of  1979  (93 
Stat.  251).  in  order  to  modify,  as  provided  by  sections  504(a)  and  (c)  of  the 
Trade  Act  (19  U.S.C.  2464  (a)  and  (c)),  the  limitations  on  preferential  treatment 
for  eligible  articles  from  countries  designated  as  beneficiary  developing  coun- 
tries; and  to  adjust  the  original  designation  of  eligible  articles  after  taking  into 
account  information  and  advice  received  in  fulfillment  of  sections  131-134  and 
503(a)  of  the  Trade  Act  (19  U.S.C.  2151-2154.  2463).  it  is  hereby  ordered  as 
follows: 

Section  1.  In  order  to  subdivide  and  amend  the  nomenclature  of  existing  items 
for  purposes  of  the  Generalized  System  of  Preferences  (GSP).  the  Tariff 
Schedules  of  the  United  States  (TSUS)  (19  U.S.C.  1202)  are  modified  as 
provided  in  Annex  I  to  this  Order. 

Sec.  2.  Annex  II  of  Executive  Order  No.  11888,  as  amended,  listing  articles  that 
are  eligible  for  benefits  of  the  GSP  when  imported  from  any  designated 
beneficiary  developing  country,  is  amended  as  set  forth  in  Annex  II  to  this 
Ord^r. 

Sec.  3.  Annex  III  of  Executive  Order  No.  11888,  as  amended,  listing  articles 
that  are  eligible  for  benefits  of  the  GSP  when  imported  from  all  designated 
beneficiary  countries  except  those  specified  in  General  Headnote  3(c)(iii)  of 
the  TSUS,  is  amended  as  set  forth  in  Annex  III  to  this  Order. 

Sec.  4.  General  Headnote  3(c)(iii)  of  the  TSUS,  listing  articles  that  are  eligible 
for  benefits  of  the  GSP  except  when  imported  from  the  beneficiary  countnes 
listed  opposite  those  articles,  is  modified  as  set  forth  in  Annex  IV  to  this 
Order. 

Sec.  5.  In  order  to  provide  staged  reductions  in  the  rates  of  duty  for  those  new 
TSUS  items  created  by  Annex  I  to  this  Order,  Annex  III  to  Proclamation  4707 
and  Annex  III  to  Proclamation  4768  are  amended  as  set  forth'in  Annex  V  to 
this  Order.  \ 

Sec.  8.  Whenever  the  column  1  rate  of  duty  in  the  TSUS  for  any  item  specified 
in  Annex  I  to  this  Order  is  reduced  to  the  same  level  as,  or  to  a  lower  level 
than,  the  corresponding  rate  of  duty  in  the  column  entitled  "LDDC"  by  Annex 
I  to  this  Order,  the  rate  of  duty  in  the  column  entitled  "LDDC"  fo^  such  item 
shall  be  deleted  from  the  TSUS. 

Sec.  7.  Annexes  III  and  IV  of  Proclamation  4707  and  Annexes  II.  lU,  and  IV  of 
Proclamation  4768  are  superseded  to  the  extent  inconsistent  with  this  Order. 

Sec.  8.  General  Headnote  3(c)(i)  of  the  TSUS,  listing  the  designated  beneficiary 
developing  countries  for  purposes  of  the  GSP,  is  modified  as  provided  in 
Annex  VI  to  this  Order. 

Sec.  9  (a).  The  amendments  made  by  the  sections  designated  "A"  in  the 
Annexes  to  this  Order,  by  section  C  of  Annex  I,  by  section  B  of  Annex  V.  and 
by  Annex  VI  shall  be  effective  with  respect  to  articles  both:  (1)  imported  on  or 
after  January  1.  1976,  and  (2)  entered, 'or  withdrawn  from  warehouse  for 
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consumption,  on  and  after  the  date  that  is  fifteen-  days  af'er  the  date  of 
publication  of  this-Ordcr  in  the  Federal  Register. 

(b)  Unless  otherwise  specified,  the  remaining  amendments  made  by  this  Order 
shall  be  effective  with  respect  to  articles  both:  (1)  imported  on  or  after  January 
1.  1976.  and  (2)  entered,  or  withdrawn  from  warehouse  for  con.<;Hnption,  on  or 
after  July  1.1985. 


B.llinv  code  3195-01-M 


a 


crvs-uilAv, 


Q 


THE  WHITE  HOUSE. 
June  13.  1985. 


VJL.©>.jL^o</«^ 


1985 
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ANNt.X    1 

1 

CKNLKAl.  .MODIKUAIIONS    0^     TMh    lAKIKe    SCIir.M  1  I  :.    ot-     IHI,    luJp  (,.>    .■.Ull.S 


Notes*-* 

1.  Bracketed  matter    is    included    to   assist    in    the   understand .ng   of   ordered   mod. t icat .ons 

2.  T>,e    following    items,    with  or   without    preceding   superior   descr  .pt  .ons .    -P"-J«  !!      for",  .cl   amna        ^no. 
Schedules  of   the    United   States    (TSUS).      The    items   and    super. or   ^^escjipt  ions   are   set    forth      rolumn.r^^^ 
and  material    in   such   columns    is    inserted    in   the   columns   of    the   TSUb  designated      Item    .      Arl.cles    . 

of   Duty    1".    "Rates   of   Duty   LDDC" .    and   "Rates   of    Duty   2",    re.specl  ively. 

Subject    to   the   above   notes    the   TSUS   are  modified    as    follows: 

Sect  i  on  A .      Effective   as   m   articles   entered,    or  withdrawn    from  warehouse   for   con.iumEl_i^ 

-^^^-^ on   and   after   the   date  which    is    fifteen  days   after   the   date   of   pub  1  ._c aJ_^on_jji 

the   Federal   Register. 

I. (a)   Item  408.22    is   superseded   by: 

[Product*. . . : ] 

(Peft icides: ]  '  . 

[Not...:l  '  , 

(Herbicides. . . : 1 
"408.18                                                   a,a,a-Trif luoro-2,6-dinitro- 
N,N-dip^opyl-p-toluidine 
(Trif lural in) 


[See  Annex  V] 


13. iX  ad   val. 


408.19 


[Other: J 

Products  provided  for  in 
the  Chemical  Appendix  to 
the   Tariff    Schedules 


[See  Annex  V)  13. 5X  ad   val. 


(b)   Conforming  change:      Item  408.21    is   redesignated   as   408.17. 
2.      Item  417.44   is    superseded   by: 


(Ammonium. . . : ] 
"417.23  Bromide., 


[Articles    provided    fqr    in    items   417.24  thru 
417.421 


417.45  Olh^r.... 

3 
3.      Item  418.32    i^   superseded   by: 

[Calcium. . . : 1 


"418.13 


418.35 


Bromide. 


(See  Annex  V)     .:    3.  U  ad   val. 
(See   Annex   V]  3. U  ad   val. 

[See   Annex   V]  Free 


[Articles   provided    for    in    items   418.14  thru 
t^t'^^^  (See  Annex  V]  Free 


7c   per    lb. 

+  4a. 51 

ad    val . 


7c    per    lb. 
*  40.52 
ad   val." 


25i  ad   val ■ 


25i  ad   val." 


lit  ad   val . 


252  ad   val." 


Other. 


\ 
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4. (a)    Item  429.48    is    superseded   by: 

(Halogenated . . . : ) 
[Other:] 
"429.49                        ■    Acetylene   tet rabroraide;  »  « 

Allcyl   bromides;  * 

BrcMiochloronethane ; 
Bromot  r  i  fluorooie thane  ; 
Ch 1 or ob r offlod i fluorome thane ; 
1 , 3, 5, 7, 9, 1 1 -hexabronocyc lododecane ; 
Methylene  dibromide;   and 
Vinyl    bromide (See  Annex   VJ  3.7Zadval  25ladval. 

*29-5l  Other [See  Annex   V)  3.7Jadval.  23^adval." 

(b)   Conformintt   change:      Item  429.50   is   redesignated   as   429.53. 

5.  Item   511.61    is   superseded    by: 

[Art  ic les ,...:] 

[Other,...:) 
[Other:] 

"Not    decorated: 

^"•^  Block  and   brick [See  Annex   V)  4.9ladval.  30i  ad   val. 

^"•^^  '      Other [See  Annex   V]  4.92  ad   val.  30Xadval." 

6.  Item   772.30    is    superseded   by: 

"^'earing   apparel    (including   rainwear)    not    specially 
provided    for,    of   rubber   or   plastics: 
772.29  Infants'    pants,    wholly  of   rubber   or   plastics [See   Annex   VJ  5Z  ad   val.  251  ad   val. 

772.31  Other [See  Annex   VJ  5Zadval.  25iadval." 

Sect  ion   B. EffecLive  with   respect    to  articles   entered,    or   withdrawn    from  warehouse    for   consumption. 

on   and   after  January    1,    1968. 

I.      Items  408.19  and  408.23  and   the  superior  heading  thereto   are  superseded  by: 

[Products...':) 

(Pesticides:] 
[Not . . . :  J 

[Herbic  ides  . . . :  J 

"''O^-^O  Other 13.5t  ad   val.  7c   per   lb. 

♦  48. 5i  ad 
val." 


UMI 


Section  C.   Effective  as  to  articles  both  exported  to  the  United  States  on  and  after  July  1,  19«U,  and 
entered,  or  withdrawn  from  warehouse  for  consumption,  on  and  after  a  date  (published  in  the 
Federal  Register),  as  determined  appropriate  by  the  United  States  Trade  Representative. 
Inese  modifications  shall  remain  in  effect  unless  withdrawn,  suspended,  or  modified  by 
the  President . 

1.   The  article  desc'ription  for  item  408.17  is  modified  by  adding  the  following  in  alphabetical  sequence: 

"5-Amino-4-chloro-alpha-phenyl-3-pyridazinone;" 

"2-tert-Butyl-4-(2,4-dichloro-5-isopropoxy- 
phenyl )-A  -1 , 3,4-oxadiazol in-5-one;" 

"4-(A-Chloro-2-methylphenoxy)butyric    acid;" 


r> 


>. 
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ANNEX   II 

ARTICLES  THAT  ARE  ELIGIBLE  FOR  PREFERENTIAL 
TREATMENT  WHEN  IMPORTED  FROM  ANY  BENEFICIARY 
DEVELOPING  COUNTRY 

Section  A.   Effective  as  to  articles  entered,  or  withdrawn  from 

warehouse  for  consumption,  on  and  after  the  date  which 
is  fifteen  days  after  the  date  of  publication  in  the 
Federal  Register,  Annex  II  of  Executive  Order  No. 
11888  of  November  24,  1973,  as  amended,  is  further 
amended  —      | 

(1)  by  deleting  the  following  TSUS  item  numbers: 


408.21 
408.22 
413.24 
417.44 


418.32 
429.48- 
511.61 
646.92 


653.00 
657.35 
680.14 
771.41 


(2)  by  inserting  in  numerical  sequence  the  following 
TSUS  item  numbers: 


141.30 
408.17 
408.19 
417.45 


418.35 
429.51 
51^:65 
685. 20 


720.34 
772.29 


Section  B.   Effective  as  to  articles  entered,  or  withdrawn  from  ware- 
house for  consumption,  on  and  after  July  1,  1985,  Annex 
II  to  Executive  Order  No.  11888  of  November  24,  1975,  as 
amended  by  section  A  herein,  is  further  amended  by 
substituting  therefor  the  following  nev   Annex  II. 


100.25 
100.31 
105.30 
105.60 
105.84 
106.70 
106.75 
107.10 
107.15 
107.20 
197.25 
107.40 
107.45 
107.65 
107.70 
107.78 
107.80 
110.28 
110.35 
110.45 
111.10 


111 
111 
111 
111 


15 

18 
56 
60 


112.40 
1 1 2 . 94 
113.01 
113.30 
113.40 
113.50 
113.60 
114.04 
114.06 


25 
55 
6^5 

67 


114. 

114. 

117. 

117. 

118.35 

118.45 

119.50 

119.55 

120.17 


112.03 
112.21 
112.36 


121, 
121. 
121. 
121. 
121. 
121. 
121. 
121. 
12 1 . 
121. 


10 
15 
25 
30 
35 
52 
54 
55 
56 
62 


121.64 
123.50 
124.20 
124.25 
124.30 
124.40 
124.60 
124.65 
124.70 
124.80 
125.01 
125. 10 
125.15 
125.20 
125.32 
125.34 
125.50 
125.82 
125.84 
126.01 
126.41 
127.10 
130.20 
130.30 
130.32 
130.45 
130.63 
131.20 


131.35 
131.80 
132.55 
135.12 
135.14 
135.30 
135.41 
135.50 
135,60 
135.70 
135.80 
135.99 
136.00 
136.10 
136.40 
136.50 
136.60 
136.80 
136.90 
136.92 
136.95 
136.97 
137.02 
137.04 
137.75 
137.79 
137.88 
137.89 
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Sec.  B  (con 

.) 

137.93 

138.35 

138.41 

140.10 

140.11 

140.14 

140.16 

140,20 

140.21 

140.35 

140.38 

140.46 

140.54 

140.56 

140.70 

140.76 

141.05 

141.20 

141.30 

141.35 

141.45 

141.50 

141.82 

141.85 

141.87 

141.98 

144.14 

145.02 

145.09 

145.24 

145.26 

145.28 

145.30 

145.50 

145.52 

145.53 

145.54 

145.65 

145.70 

- 

146.12 

146.42 

146.66 

146.69 

146.74 

146.78 

146.82 

146.87 

147.21 

147.29 

147.33 

147.36 

147.53 

147.54 

147.80 

147.85 

148.08 

ANNi^X   II 
-2- 


148.19 
148.25 
148.30 
148.35 
148.52 
148.65 
148.77 
148.81 
149.15 
149,50 
149.60 
1 52 , 00 
152,05 


152. 
152, 
152. 
152. 
152, 
152. 
152. 
152, 
153, 


30 
40 
43 
54 
58 
60 
72 
78 
03 


153.05 
153,16 
153.20 
153.24 
153.28 
153,32 
154,10 
154,40 
154,43 
154,53 
154,60 
155,30 
155,35 
155,40 
155,60 
155.75 
156.25 
156,30 
156,40 
156,47 
157.10 
161.05 
161.06 
161.37 
161,43 


161 
161 
161 
161 
161 
161 
161 
161 
161 


45 
53 

.57 
,60 
.61 
.65 
.69 
,71 
.75 


161, 

83 

161. 

84 

161. 

88 

161, 

92 

161, 

96 

162, 

03 

162. 

07 

162, 

11 

162. 

15 

165, 

55 

166, 

10 

166, 

20 

166, 

30 

166, 

40 

167, 

IJ 

167. 

25 

167. 

34 

167. 

40 

167. 

50 

168. 

12 

168. 

13 

168. 

14 

168. 

16 

168. 

36 

168. 

37 

168. 

39 

168. 

41 

168. 

42 

168. 

54 

168. 

57 

168. 

59 

168. 

61 

168. 

96 

168. 

98 

169 

04 

169 

07 

169 

08 

169 

32 

169 

37 

169 

38 

169 

39 

169 

42 

169 

44 

169 

47 

169 

48 

169 

49 

169 

58 

169 

59 

170 

.10 

170 

.15 

170 

.63 

170 

.67 

170 

.70 

175 

.36 

176 

.01 

176 

.14 

176.29 

176.30 

176.49 

176.50 

176.70 

177.12 

177.16 

177.22 

177.24 

177.26 

177.40 

177,58 

177,62 

177,69 

177.72 

178.30 

182.05 

182.10 

182.11 

182.15 

182.20 

182.30 

182.32 

182.35 

182.36 

182,40 

182.45 

182.46 

182.49 

182.52 

182,58 

182,90 

182,96 

183.01 

183.05 

184.50 

184.51 

184.53 

184.58 

184.65 

186.10 

186.15 

186.20 

186.30 

186.40 

186.50 

188.30 

188,34 

188,50 

190,10 

190,25 

190.68 

190.85 

191.18 

192.45 

192,85 
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Sec .    B   (con.) 

193.10 
200.06 
200.45 

200.91 
202.38 

202.54 

202.56 

202.60       " 

202.66 

203.10 

203.20 

203.30 

204.05 

204.10 

204.20 

204.30 

204.35 

206.30 

206.45 

206.47 

206.50 

206.52 

206.53 

206. 54 

206.65 

206.95 

220.10 

220.15 

220.20 

220.25 

220.31 

220.35 

220.36 

220.37 

220.39 

220.41 

220.47 

220.48 

220.50 

222.30 

222.32 

222.34 

222.36 

222.40 

222.41 

222.42  » 

222.44 

222.55 

222.57 

222.60 

222.62 

222.64 

240. 10 

240.12 

240.14 

240.16 


240. 19 

240.21 

240.30 

240.32 

240. 34 

240.36 

240.38 

240.40 

240.50 

240. 52 

240. 54 

240.56 

240. 58 

240.60 

245.00 

245.10 

245.45 

245.50 

245.60 

245.70 

245.80 

251.10 

251.15 

251.20 

251.25 

251.30 

251.45 

252.05 

252.10 

252.13 

252.15 

252.17 

252.20 

252.25 

252.27 

252.30 

252.35 

252.40 

252.42 

252.45 

252.50 

252.57 

252.59 

252.61 

252.63 

252.70 

252.73 

252.75 

252.77 

252.81 

252.84 

252.86 

252.90 

253.05 

253.10 

253.15 


253.20 

253.25 

253.30 

253.35 

253.40 

253.45 

254.05 

254.09 

254.15 

254.18 

254.20 

254.25 

254.30 

254.35 

254.40 

254.42 

254.44 

254.46 

254.48 

254.50 

254.54 

254.56 

254.58 

254.63 

254.65 

254.70 

254.80 

254.85 

254.90 

254.95 

256.05 

256.10 

256.13 

256.15 

256.20 

256.25 

256.30 

256.35 

256.40 

256.42 

256.44 

256.48 

256.52 

256.54 

256.56 

256.58 

256.65 

256.67 

256.70 

256.75 

256.80 

256.84 

256.90 

270.45 

270.50 

273.30 


273.50 

273.55 

273.65 

273.70 

273.75 

273.85 

273.90 

273.95 

2  74.00 

274.05 

274.10 

274.15 

274.20 

274.23 

274.27 

274.29 

274.33 

274.35 

274.60 

274.65 

274.70 

274.75 

274.80 

274.85 

274.90 

304.10 

304.12 

304.14 

304.22 

304.40 

304.44 

304.48 

305.20 

305.22 

305.28 

305.30 

305.40 

305.50 

306.11 

306.42 

306. 53 

306.60 

306.61 

306. 70 

306.71 

306. 72 

306. 80 

306.81 

306.82 

307.02 

307.04 

307.06 

307.08 

307.16 

308.06 

308.10 


r        ■ 
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308.16 

308.18 

308.20 

308.30 

308.35 

308.45 

308.47 

308.51 

308.55 

308.80 

308.90 

312.10 

312.30 

312.40 

312.50 

315.25 

315.30 

315.55 

315.75 

315.80 

315.85 

315.90 

315.95 

316.50 

316.70 

319.01 

319.03 

319.07 

335.50 

335.70 

335.85 

337.20 

337.72 

339.10 

347.20 

347.28 

347.30 

347.35 

347.72 

347.75 

355.04 

355.20 

355.42 

355.55 

356.25 

356.40 

358.06 

358.14 

360.04 

360.35 

360.36 

360.44 

360.77 

360.79 

360.82 

360.84 


ANNEX  II 
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361.21 

406.96 

361.23 

407.00 

361.26 

407.09 

361.43 

408.00 

361.53 

408.08 

361.85 

408.12 

363.02 

408.16 

364.09 

408.17 

364.14 

'     408.19 

364.18 

408.23 

364.21 

408.24 

364.25 

408.28 

364.35 

408.29 

365.05 

■  408.31 

365.14 

408.32 

365.15 

408.36 

365.25 

408.38 

365.29 

408.41 

365.72 

408.44 

365.76 

408.48 

365.84 

.  1^  408.54 
•  "  408.61 

365.91 

366.84 

408.64 

367.28 

408.68 

367.31 

408. 72 

370.17 

'   408.76 

370.19 

408.81 

370.22 

408.84 

372.60 

408.88 

372.65 

408.92 

385.95 

408.96 

386.13 

409.02 

387.25 

409.06 

387.32 

409. 10 

387.33 

409.14 

390.16 

409.18 

402.00 

409.22 

402.04 

409.26 

402.08 

409.28 

402.12 

409.30 

402.16 

'     409.34 

402.20 

409.38 

402.24 

409.42 

402.28 

410.36 

402.32 

410.40 

403.27 

410.44 

404.04 

410.48 

404.42 

410.52 

405.02 

410.56 

405.31 

410.60 

406.16 

410.64 

406.37 

410.66 

406.47 

410.68 

406.72 

410.72 

406.81 

•^10.  76 

406. 8S 

410.80 

410. 

84 

410. 

88 

410. 

92 

410. 

96 

411. 

00 

411. 

04 

411. 

08 

411. 

10 

411. 

20 

411. 

24 

411. 

26 

411. 

53 

411. 

64 

411. 

80 

411. 

82 

411. 

91 

412. 

22 

412. 

31 

412. 

67 

412. 

72 

412. 

76 

412. 

80 

412. 

84 

412. 

88 

412. 

92 

412. 

96 

413. 

00 

413. 

04 

413. 

08 

413. 

12 

413. 

16 

413. 

20 

413 

28 

413 

30 

413 

32 

413 

36 

413 

40 

413 

50 

413 

51 

415 

20 

415 

27 

415 

.50 

416 

.05 

416 

.10 

416 

.30 

416 

.45 

417 

.10 

417 

.14 

417 

.16 

417 

.18 

417 

.20 

417 

.22 

417 

.24 

417 

.26 

417 

.28 

417 

.32 

n 


r 
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Sec .    B   ( con . ) 

417.34 

~  419.60 

421.86 

417.36 

,       419.70 

421.90 

417.38 

419,74 

>422.00 

417.42 

419.76 

422.10 

417.45 

419.80 

422.12 

417.50 

419.82 

422.14 

417.52 

419.84 

422.20 

417.54 

419.90 

422.24 

417.64 

420.00 

422.26 

417,70 

420.02 

422.30 

417.72 

420.04 

422.58 

417.74 

420.06 

422.60 

417.76 

420.08 

422.62 

417.78 

420. 14 

422.70 

417.80 

420.16 

422.72 

417.90 

420.18         %. 

422.74 

417.92 

420.20 

422.76 

418.00 

420.22 

422.80 

418.14 

420.24 

418.18 

420.26 

422.82 

418.22 

420.28 
420.30 

422.90 

418.24 

422.92 

418.26 

420.34 

422.94 

418.28 

420.36 

423.00 

418.35 

420.40 

423.80 

418.40 

420.54 

423.84 

418.42 

420.60 

423.86 

418.44 

420.68 

423.88 

418.50 

420.70 

423.94 

418.52 

420.78 

423.96 

418.60 

420.82 

425.00 

41 8-.  62 

420.84 

425.02 

418.68 

420.86 

425.04 

418.72 

420.88 

425.06 

418. 74 

420.94 

425.08 

418.76 

420.98 

425.09 

418.78 

421.04 

425.10 

418.80 

421.06 

425.12 

418.94 

421.08 

425,14 

419.00 

421.10 

425.18 

419.02 

421.14 

425.20 

419.04 

421.16 

425.22 

419.10 

421.18                    "* 

425.24 

419.20 

421.22 

425.26 

419.22 

421.34 

425.28 

419.24 

421.36 

.      425.32 

419.28 

421.44 

425.34 

419.32 

421.46 

425.36 

419.34 

421.52 

425.38 

419.38 

42 1 , 54 

425.41 

419.40 

42r,60 

425.42 

419.42 

421.62 

425.52 

419.44 

421.72 

425.70 

419.50 

42 1 . 74 

425.72 

419.52 

421.76 

425.74 

419.54 

421.84 

425.76 

00 

04 

,08 

10 


.42^.78 
4?5.82 
425.84 
425.86 
425.87 
425%  88 
425.94 
426. 
426. 
^426. 
426. 
klii,  12- 
426.14 
426.18 
426.22 
426.24 
426.26 
426.28 
426.32 
426.34 
426.36 
426.42 
426.44 
426.46' 
426. 52 
426.54 
426.56 
426.58 
426.62 
426.64 
426.72 
426.76 
426,77 
426.78 
426,82 
426,84 
426.86 
426.88 


92 
94 
96 
98 
,02 
,04 


426. 

426. 

426. 

426. 

427. 

427. 

427.06 

427.08 

427.12 

427.14 

427.16 

427.18 

427.20 

427.22 

427.24 

427.25 

427.28 

427.30 


»  » 


<.' 


.<  « 
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Sec .  B  (con. ) 

« 

42  7.40 

4-29.00  ■ 

437.69 

460.35 

'427.42 

\  429.10   •'  ♦ 

437.70 

460.45 

427.44 

429.12 

kZl.ll 

460.50 

42  7.45 

429.1?  f"  ■ 
429/22  ■)  ' 
429. i4  '■'             .^ 

437.74 

460.55 

4-2  7. 46* 

437.82 

460.60 

427.48 

437.84 

460.65 

427. i3 

..  :  429.26 

437.86 

460.70 

427.54 

■•   429:29        ^ 

438.01 

466.75 

427.56      ;. 

., 

.  .  A29  30- 

438.02 

460.80 

427.58 

■;  <>25.32 

439.30 

460.85 

•427.60  . 
427.62. 

- .  429.34 

.  429.38  .    .   / 
.  ■}429.42       "^     . 
429,44 

439. 5C 
4i»0.00 

460.90 
461.05 

427.64 

445.05 

^       461.10 
^       461.15 

, 

427.70 

$ 

445.10 

427.72 

429.46 

445. 15 

461.20 

427.  M 

429.47   •      •   . 

445.20 

461.30 

42Z.82 

429.51     > 

445.25 

461.35 

42  7 . 84 

429.60 

445.30 

461.^ 

' 

427.92 

429.70 

445.35 

461.45 

427.94 

429.85 

445.44 

465.05 

-427.97 

429.95 

445.46 

465.10 

427.98 

•  ^32. 15 

445. 4~8 

465.15 

428.04  . 

432.25         , 

445.52 

465.20 

428.06 

435.10        ■  ' 

445.54 

465.25 

428.12 

436.00 

445.56 

465.30 

428.20 

437.02 

445.75 

465.35 

428.22     -. 
428.24 

43  7.04 

446. 10 

465.40 

437.06 

446.12 

465.45 

428.26 

437.10 

446.15 

465.50 

428.30 

437.12 

446.30 

465.55 

428.32 

437.13 

450.10 

465.60 

428.34 

.  437.14 

450.20 

465.65 

428.36 

437.16 

452.24 

465.70 

428.38 

437.18 

452.28 

465.75 

428.40 

437.20 

452.48 

465.80 

428.41 

437.22 

452.54 

465.85 

428.42 

437.30 

452.58 

465.87 

428.44 

437.32        > 

452.80 

465.90 

428.47 

437.36 

455.02 

465.92 

J 

428.50 

437.38 

455.06  , 

465.95 

428.52 

- 

437.40 

455.16 

466.05  • 

428.54 

437.44 

455.18 

466.10 

428.58 

437.47 

455.20 

466.15 

428.62 

437.49 

455.22 

,  466.20 

428.64 

437.50 

455.24 

466.25 

428.66 

437.51 

455.30 

466.30 

428.68 

437.52 

455.32 

470.18  • 

428.72 

437.54 

455.34 

472.06 

428.80 

437.55 

455.36 

472.10 

428.82 

437.56 

455.38 

472.12 

428.84 

437.57 

455.44 

472.14 

428.86 

437.58 

455.46 

472.24 

428.88 

437.60 

460. 10 

472.30 

428.90 

437.64 

460.15 

472.40 

« 

428.92 

437.65   \ 
437.68   ^ 

460.25 

472.42 

428.94 

460.30 

472.44 

^   T~ 

,^- 

/' 

1 
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Sec .    B   (con. ) 


^ 


472:48 

485.30 

472.50 

490.05 

473.02 

490.10 

473.06 

490.12 

473.10 

490.24 

473.12 

490.30 

473.14 

490.32 

473.16 

490.40 

473.18 

490.42 

473.19 

490.44 

473.20 

490.46 

473.24 

490.48 

473.28 

490.50 

473.30 

490.90 

473.32 

490.92 

473.36 

490.94 

473.38 

493%  10 

473.44 

493.14 

473.46 

493.17 

473.48 

493.18 

473.50 

493.20 

473.54 

493.22 

473.58 

493.25 

473.60 

493.26 

473.62 

493.30 

473.66 

493.46 

473.70 

493.47 

473.72 

493.50 

473.74 

493.67 

473.76 

493.68 

473.78 

493.82 

4  73 .  80 

494.04 

473.82 

494.40 

473.84 

494.52 

473.86 

494.60 

473.88 

495.05 

473.90 

495. 10 

474.02 

495.15 

474.04 

495.20 

474.06 

511.  11 

474.08 

511.25 

474.20 

'       511.31 

474.22 

511.41 

474.26 

511.51 

474.30 

511.65 

474.35 

511.71 

474.40 

512.24 

474.42 

512.31 

474.44             * 

512.35 

474.46 

512.41 

474.50 

512.44 

474.62 

513.21 

475.55 

513.36 

475.60 

513.41 

485. 10 

513.51 

485.20 

513.74 

513.81 
513.84 
513.94 
514.21 

514.24 
514.34 
514.41 
514.44 


51 
54 
57 
61 
65 


514. 

514. 

5!4. 

514. 

514. 

514.81 

515.11 

515.14 

515. 

515. 

515. 

515. 

515.54 

515.61 

515.64 

516.21 

516.24 

516.71 

516.73 

516.74 

5.16.76 

516.91 

516.94 


24 
31 
34 
51 


11 
21 
24 
51 
61 
71 
74 
81 
91 


517. 

517. 

517. 

517. 

517. 

517. 

517. 

517. 

517. 

518.21 

518.41 

518.51 

519.11 

519.14 

519.31 

519.37 

519.51 

519.83 

519.84 

519.86 

519.91 

519.93 

519.95 

519.97 

520.31 


520.37 
520.39 
520.51 
520.54 
520.61 
520.71 
521.87 
522.41 


522 

522 

522 

522 

523 

523 

523 

523 

523 

523 

523 

531 

531.04 

531.11 


45 
61 
71 
81 
31 
33 
37 
51 
61 
91 
94 
01 


531 

531 

531 

531 

531 

531 

532 

532 

532.61 

533.11 

533 

533 

534 

534 

534 


21 
24 
33 
35 
37 
39 
14 
41 


15 
54 
11 
21 
31 
534.74 
534.76 
534.81 
534.87 
534.97 
535.11 
535.12 
535.13 
535.14 
535.21 
535. 2a 
535.27 
535.41 
536.11 
536.15 


540. 

540. 
540. 
540. 


11 

13 
14 
15 


Sec .    B   (con 

) 

340.21 

540.37 

540.41 

540.43 

540.47 

540.51 

540.55 

540.61 

540.63 

540.65 

540.67 

540.71 

541.11 

541.21 

541.31 

542.57 

542.67 

542.71 

542.73 

542.75 

542.77 

542.92 

542.94 

542.96 

542.98 

543.11 

544.11 

544.14 

544.16 

544.18 

544.31 

544.41 

544.51 

544.54 

544.61 

544.64 

545.11 

545.17 

545.21 

545.31 

545.34 

545.35 

545.37 

545.55 

545.57 

54  5.61 

^45.63 

545.65 

545.67 

545.81 

545.85 

546.21 

546.23 

546.25 

546.39 

546.47 
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547 

.11 

547 

.13 

547 

.15 

547 

.21 

547 

.31 

547 

.37 

547 

.41 

547 

.43 

547 

.51 

547 

.53 

547 

55 

548 

01 

548 

03 

548 

05 

601 

33 

601 

54 

602 

20 

602 

28 

603 

10 

603 

15 

603 

25 

603 

30 

603. 

45 

603, 

49 

603. 

50 

603. 

54 

603. 

55 

603. 

70 

605. 

03 

605. 

05 

605. 

06 

605. 

08 

605. 

27 

605. 

48 

605. 

60 

605. 

65 

605. 

66 

606. 

15 

606. 

26 

606. 

28 

606. 

33 

606. 

48 

606. 

57 

606. 

59 

606. 

60 

606. 

62 

606. 

64 

606. 

71 

606. 

73 

606. 

75 

606. 

77 

609. 

14 

609. 

15 

609. 

88 

609. 

90 

610. 

56 

610 

58 

610 

62 

610 

63 

610 

66 

610 

71 

610 

84 

610 

86 

610 

89 

610 

90 

610 

92 

612 

02 

612 

05 

612 

08 

612 

10 

612 

15 

612 

17 

612 

20 

612 

30 

612. 

31 

612. 

32 

612. 

34 

612. 

35 

612. 

36 

612, 

38 

612. 

39 

612. 

40 

612. 

41 

612. 

43 

612. 

44 

612. 

45 

612. 

50 

612. 

52 

612. 

55 

612. 

56 

612. 

60 

612. 

61 

612. 

62 

612. 

63 

612. 

64 

612. 

70 

612. 

71 

612. 

72 

612. 

73 

612. 

80 

612. 

81 

612. 

82 

613. 

02 

613. 

03 

613. 

04 

613. 

06 

613. 

08 

613. 

10 

613. 

11 

613. 

12 

613. 

15 

618. 

02 

618.06 
618.10 
618.17 
618.20 
618.22 
618.25 
618.27 
618.29 
618.40 
618.42 
618.47 
620.08 
620.10 
620.12 
620.16 
620.20 
620.22 
620.26 
620.30 
620.40 
620.42 
620.46 
620.50 
622.15 
622.17 
622.20 
622.22 
622.25 
622.35 
622.40 
624.02 
624.04 
624.10 
624.12 
624.14 
624.16 
624.18 
624.20 
624.22 
624.24 
624.30 
624.32 
624.34 
624.40 
624.42 
624.50 
624. 52 
624.54 
626.15 
626.17 
626. 18 
626.20 
626.22 
626.24 
626.30 
626.31 
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626.35 

626. AO 

626.42 

626.45 

628.05 

628.10   ■» 

628.15 

628.20 

628.25 

628.30 

628.35 

628.40 

628.45 

628.50 

628.55 

628.59 

628.70 

628.74 

628.90 

628.95 

629.05 

629.10 

629.20 

629.25 

629.26 

629.50 

629.60 

629.65 

632.02 

632.04 

632.12 

632.18 

632.34 

632.42 

632.60 

632.62 

632.66 

633.00 

640.05 

640. 10 

640.20 

640.25 

640.30 

640.35 

640.40 

642.06 

642.08 

642.09 

642.  15 

642.18 

642.20 

642.25 

642.27 

642.31   '^ 

642.34 

642.45 
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642.47 

646.02 

642.50 

646.04 

642.52 

646.06 

642.54 

646.17 

642.56 

646.20 

642.58 

646.22 

642.60 

646.27 

642.62 

6^6.28 

642.64 

646.30 

642.66 

646.34 

642.68 

646.36 

642.70 

646.40 

642.72 

M%.41 

642.74 

646.42 

642.76 

646.45 

642.78 

646.47 

642.80 

646.51 

642.82 

646.53 

642.85 

646.57 

642.87 

646.65 

642.93 

646.72 

644.02 

646.74 

644.06   ' 

646.75 

644.08 

646.76 

644.09 

646.77 

644.  11 

646.78 

644.12 

646.82 

644.15 

•646.85 

644.17 

646.86 

644.18 

646.87 

644.20 

,  646.88 

644.22 

646.89 

644.24 

646.95 

644.26 

646.97 

644.28 

646.98 

644.30 

647.01 

644,32 

647.03 

644.36 

647.05 

644.38 

647.10 

644.40 

648.51 

644.42 

648.53 

644.46 

648.55 

644.48 

648.57 

644.52 

648.61 

644.56 

648.63 

644.60 

648.67 

644.64 

648.69 

644.68 

648.71 

644.72 

648.73 

644. 76 

648.75 

644.80 

648.80 

644.84 

648.85 

644.88 

648.89 

644.92 

648.91 

644.95 

648.93 

644.98 

648.95 

649.01 
649.03 
649.05 
649.07 


11 
14 


649. 

649. 

649.17 

649.19 

649.21 

649.23 

649.24 

649.25 

649.26 

649.27 

649.29 

649.31 

649.32 

649.33 

649.35 

649.41 

649.43 

649.44 

649.46 

649.47 

649.48 

649.49 

649.53 

649.57 

649.67 

649.71 

649.73 

649.75 

649.77 

649.79 

649.81 

649.83 

649.85 

649.87 

649.89 

649.91 

650.01 

650.05 

650.07 

650.13 

650.15 

650.17 

650.19 

650.21 

650.31 

650.35 

650.37 

650.43 

650.45 

650.47 

650.48 

650.51 
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V 

Sec.  B  (con.) 

> 

650.53 

652.80 

658.00 

668.10 

650.56 

652.86 

660.10 

668.15 

650.57 

652.88 

660.15 

668.21 

650.61 

652.90 

660.20 

668.23 

650.63 

652.92 

660.22; 

^8.32 

650.65 

652.93 

660.25 

668. 34 

650.71 

653.01 

660.30 

668.36 

650.73 

653.03 

660.35 

668.38 

650.75 

653.05 

660.56 

668.50 

650.77 

653.07 

660.59 

670.00 

t 

650.79 

653.10 

660.62 

670.02 

650.81 

653.15 

660.67 

670.04 

650.83 

653.20 

660.71 

670.06 

650.85 

653.25 

660.74 

670.12 

650.87 

653.30 

660.76 

670.14 

650.90 

653.35 

660.77 

670.16 

651.01 

653.37 

660.80 

670.17 

^ 

651.03 

653.45 

660.85 

670.18 

651.04 

653.47 

660.92 

670.19 

. 

651.07 

653.52 

660.96 

670.21 

651.09 

653.60 

660.97   ^ 

670.22, 

651.11 

653.62 

661.05 

670.23 

651.13 

653.65 

661.10 

670.25 

651.15 

653.70 

661.15 

670.27 

651. 23 

653.75 

661.20 

670.29 

651.25 

653.80 

661.25 

670.33 

651.27 

653.90 

661.30 

670.35 

651.29 

653.96 

661.35 

670.40 

651.31 

653.99 

661.40 

670.41 

651.45 

654.00 

661.45 

670.42 

651.48 

654.16    / 
654.25 

661.50 

670.43 

651.51 

661.54 

670.50 

651.53 

654.35 

661.56 

670.52 

651.55 

654.45 

661.67 

670.54 

651.60 

654.50 

661.68 

670.56 

651.62 

654.55 

661.85 

^0.58 

652.06 

654.65 

661.90 

670.64 

652.09 

654.70 

661.92 

670.66 

652.13 

654.75 

661.95 

670.68 

652.14 

656.05 

662.10 

670.70 

652.15 

656.10 

662.15 

670.72 

652.18 

656.15 

662.18 

670.74 

652.21 

656.20 

662.20 

670.90 

652.24 

656.25 

662.26 

672.10 

652.27 

656.30 

662.30 

672.14 

. 

652.35 

656.35 

662.50 

672.20 

•VI 

652.36 

657.10  . 

664.06 

672.22 

652.38 

657.15 

664.07 

672.25 

652.41 

657.30 

664.08 

674.10 

652.42 

657.40 

666.10 

674.20 

652.45 

657.50 

666.25 

674.30 

652.50 

657.60 

668.00 

674.33 

652.55 

657.70 

668.02 

674.34 

652.65 

657.75 

668. 04 

674.40 

r 

652.72 

657.80 

668.06 

674.42 

652.75 

657.90 

668.07 

674.50 

^ 

t 
* 
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Sec.    B   (con.) 

674.52 

682.90 

690.40 

674.53 

682.95 

692.04 

674.55 

683.07 

692.14 

674.56 

683.20 

692.16 

674.60 

683.30 

692.29 

674.70 

683.32 

692.35 

674.75 

683.40 

692.40 

674.80 

683.50 

692.45 

674.90 

683.60 

692.53 

1 

676.07 

683.65 

692.55 

676.10 

683.90 

694.31 

676.12 

683.95 

694.50      - 

676.22 

684.20 

694.61 

676.23 

684.28 

694.63 

676.25 

684.40 

694.64 

676.50 

684.57 

694.65 

678.20 

684.65 

694.66 

678.30 

684.66 

694.67 

678.32 

684.67 

694.70 

678.35 

684.90 

696.05 

678.40 

685.06 

696.15 

678.45 

685.10 

696.30 

680.05 

685.20 

696. 50 

680.07 

685.22 

696.60 

680.12 

685.24 

700. 54 

680.13 

685.28 

702.08 

680.17 

685.30 

702.14 

680.19 

685.37 

702.15 

680.25 

685.38 

702.20 

680.27 

685.39 

702.25 

680.42 

685.42 

702.28 

680.46 

685.60 

702.30 

680.49 

686.18 

702.32 

680.59 

686.24 

702.35 

680.62 

686.40 

702.37 

680.92 

686. 50 

702.40 

681.10 

686.60 

702.45 

681.13 

686.70 

702.47 

681.15 

686.80 

702.85 

681.21 

686.90 

702.90 

681.27 

687.10 

702.95 

681.33 

687.20 

703.20 

681.36 

687.30 

703.25 

681.39 

687.42 

703.30 

682.05 

688.04 

703.35 

* 

682.07 

688.06 

a703.40 
r 703.45 

682.20 

688.20 

' 

682.25 

688.25 

703.50 

682.30 

688. 30 

703.55 

682.41 

688.32 

703.60 

682.45 

688. 34 

703.65 

682.50 

690.05 

703.70 

682.52 

690.10 

703.72 

682.55 

*    690.15 

703.75 

682.70 

690.20 

703.80 

682.80 

690.35 

703.85 

704.34 
704.75 
704.80 
704.95 
705.30 
705.82 
705.83 
705.90 
706.04 
706.19 
706.33 
706.37 
706.42 
706.44 
706.45 
706.47 
706.50 
707.90 
708.01 
708.03 
708.05 
708.07 
708.10 
708.21 
708.23 
708.25 
708.27 
708.30 
708.41 
708.43 
708. 56 
708.58 
708.61 
708.63 
708.65 
708.71 
708.72 
708.73 
708.75 
708.76 
708.78 
708.80 
708.82 
708.85 
708.87 
708.89 
708.91 
708.93 
709.01 
709.03 
709.05 
709.06 
709.07 
709.10 
709.11 
709.13 


Sec.    B 

709.15 

709.17 
709.19 
709.21 
709.23 
709.25 
709.2  7 
709.45 
709.50 
709.54 


709 

709 

709 

709 

709 

709 

710 

710 

710 

710 

710.14 

710.16 

710.20 

710.21 

710 

710 

710 


55 
56 
57 
61 
63 
66 
04 
06 
08 
12 


710 

710 

710 

710 

710 

710 

710 

710 

710 

710 

710 

710.68 

710.70 

710.72 

710.76 

710.78 

710.80 

710.86 

710.88 

710.90 

711.04 


26 
27 
30 
34 
36 
40 
42 
46 
50 
60 
61 
63 
65 
67 


711, 
711. 
711. 
711. 
711. 


08 
25 
30 
31 
32 


47 
49 
55 
60 
67 
75 
77 
78 
86 
88 
90 
98 
05 
10 
12 
15 
20 


711.40 
711.42 
711.45 


711 

711 

711 

711 

711 

711 

711 

711 

711 

711 

711 

711 

712 

712 

712 

712 

712 

712.25 

712.27 

712.47 

712.49 

713.05 

713.07 

713.09 

713.11 

713.17 

713.19 

715.20 

715.55 

720.34 

720.80 

720.92 

721.10 

722.02 

722.04 

722.06 

722.09 

722.13 

722.14 

722.16 

722.18 

722.30 

722.32 

722.34 

722.40 

722.42 

722.44 

722.46 

722.50 

722.52 

722.55 

722.56 

722.60 

722.64 

722.70 

722.72 


722.73 
722.78 
722.80 
722.82 
722.83 
722.85 
722.86 
722.88 
722.90 
722.92 
722.94 
722.96 
723.05 
723.10 
723.15 
723.20 
723.25 
723.30 
723.32 
723.35 
724ri0 
724.12 
724.20 
724.25 
724.35 
724.40 
724.45 
725.04 
725.05 
725.07 
725.08 
725.12 
725114 
725.16 
725.18 
725.20 
725.22 
725.24 
725.26 
725.30 
725.34 
725.36 
725.40 
725.46 
725.47 
725.52 
726.05 
726.10 
726.15 
726.20 
726.40 
726.45 
726.50 
726.52 
726.55 
726.63 


726.65 

726.70 

726.75 

726.90 

727.02 

727.04 

727.11 

727.13 

727.14 

727.15 

727.25 

727.27 

727.40 

727.45 

727.47 

727.59 

727.65 

727.86 

728.05 

728.10 

728.15 

728.20 

728.24 

728.27 

730.05 

730.23 

730.25 

730.27 

730.29 

730.31 

730.37 

730.39 

730.41 

730.43 

730.45 

730.51 ' 

730.53 

730.55 

730.57 

730.59 

730.63 

730.65 

730.67 

730.71 

730.73 

730.74 

730.75 

730.77 

730.80 

730.81 

730.85 

730.86 

730.88 

730.95 

730.96 

730.97 
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730 

730 

731 

731 

731 

731 

731 

731 

731 

731 

731. 

731. 

732. 

732. 

732. 

732. 

732. 

732. 

734. 

734. 

734. 

734. 

734. 

734. 

734. 

734. 

734. 

734. 

734. 

734. 

734. 

734. 

734. 

734. 

734. 

734. 

734. 

734. 

734. 

734. 

735. 

735. 

735. 

735. 

735. 

735. 

735. 

735. 

735. 

737. 

737. 

737. 

737. 

737. 

737. 

737. 


.98 

.99 

.05 

.06 

.10 

.24 

.26 

.30 

.42 

.44 

.50 

.70 

.35 

.38 

.43 

.50 

.52 

.62 

.05 

.10 

.20 

.30 

.32 

.34 

.40 

.42 

.45 

.51 

54 

60 

71 

72 

75 

77 

80 

85 

88 

91 

93 

95 

01 

02 

04 

06 

10 

11 

15 

17 

18 

09 

26 

35 

43 

55 

65 

70 


740.05 
740.30 
740.34 
740.50 
740.55 
740.60 
740.70 
740.75 
740.80 
741.06 


741 
741, 


10 
15 


741.20 

741.30 

741.35 

741.40 

741.50 

745.04 

745.08 

745.10 

745.20 

745.25 

745.28 

745.30 

745.32 

745.34 

745.42 

745.45 

745.50 

745.52 

745.54 

745.56 

745.58 

745.60 

745.62 

745.65 

745.66 

745.67 

745.68 

748.05 

748.10 

748.12 

748.15 

748.25 

748.32 

748.34 

748.36 

748.50 

748.55 

750.05 

750.10 

750.15 

750.22 

750.25 

750.32 

750.35 
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750.47 
750.50 
750.55 
750.60 
750.65 
750.70 
750.75 
750.80 


751 
751 
751 


10 
11 
15 


751.20 

751.25 

755.05 

755.10 

755.20 

755.30 

755.40 

755.45 

755.50 

756.02 

756.04 

756.06 

756.10 

756.15 

756.21 

756.23 

756.25 

756.30 

756.35 

756.40 

756.45 

756.50 

756.55 

756.60 

760.10 

760.12 

760.15 

760.20 

760.30 

760.32 

760.34 

760.36 

760.38 

760.40 

760.42 

760.45 

760.50 

760.52 

760.54 

760.56 

760.58 

766.20 

770.05 

770.07 

770.10 


770.30 

770.40 

770.45 

770.70  ' 

770.80 

771,05 

771.20 


771 
771 
771 


.25 
,30 
,31 


771.35 
771.40 
771.50 
771.55 
772.03 
772.06 
772.09 
772.15 
772.20 
772.25 
772.29 
772.40 
772.42 
772.45 
772.54 
772.65 
772.70 
772.80 
772.85 
772.95 
772.97 
773.10 
773.15 
773.20 
773.25 
773.30 
773.35 
774.20 
774.25 
774.35 
774.40 
774.50 
790.00 
790.07 
790.15 
790.23 
790.25 
790.30 
790.37 
796.40 
790.45 
790.47 
790.50 
790.55 
790.59 
790.60 
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•■ 

790.61 

790.62 

'. 

790.63 

• 

I 

791.05 

;, 

791.  10 

t 

791.  17 

791.19 

f 

791.20 

• 

791.27 

791.30 

791.35 

791.45 

• 

791.48 

^ 

791.50 

791.54 

■* 

.     V 

791.57 

, 

. 

■ 

791.60 

791.65 

• 

791.70 

791.80 

.  791.90 

' 

■  -■ 

792.10 

- 

792.24 

792.26 

'^ 

f 

792.30 

792.32 

' 

« 

792.40 

'             *                                                                                              ; 

792.70 

, 

792.75 

799.00 

• 

4 
■      / 

> 

•      ■ 

% 

\ 

* 

• 

• 

• 

VOL 
5  0 


ISS 
116 


1  7 


1985 


UMI 


21056 

Federal  Resister  /  Vol   50.  No   IIH  / 

Monday   ) 

line  17.  1«85  /  Pr 

psidcnfial  Doriimfnts 

ANNEX   III 

ARTICLES 

THAT   ARE    ELIGIBLE    FOR    PREFERENTIAL 

• 

• 

TREATMENT  WHEN    IMPORTED   FROM 

BENEFICIARY 

Developing  countries  other  than  those 

SPECIFIED    in   general   HEADNOTE 

3(c)(iii 

)   OF 

the  tsus 

Sect  ion  A 

Effect  ive 

as    to   art  i 

cles   entered,    or  wii 

Lhdrawn    from 

h 

warehouse 

for   consumption,    on 

and   after 

the   date  trtiic 

is    fifteen  days   after    the   date 

of   publication    in   the 

a 

Federal    R 

egister.    An 

nex    III    of 

Executive   Order    No. 

11888  of    I 

November    24 

,    1975,    as 

amended , 

is    further 

amended   by    inserting 

in  numerical    sequence   the 

following 

TSUS    item 

numbers: 

413.24 

511.64 

680. 14 

417.23 

646.92 

771.41 

418.13 

653.00 

• 

429.49 

657.35 

Section   B. 

Effect  ive 

as   to  arti 

cles   entered,   or  wii 

Lhdrawn    from 

2. 

ded 

107.48 

warehouse 

for   consum 

ipt  ion,    on 

and   after 

July    1,    1985, 

Annex    III 

to  Executive  Order  No.    11888  i 

ai   November   24 

1975,    as   , 

amended   by 

sect  ion  A 

herein,    is    further   amen< 

by   substituting  therefor,    the 

following 

new  Annex   III 

737.80 

222.10 

606. 37 

« 

654.08 

684.58 

725.01 

121.61 

222.50 

606.44 

654.30 

684.59 

725.03 

737.95 

121.65 

245.20 

610.65 

654.40 

684.70 

725.32 

740.11 

130.37 

245.30 

610.70 

654.60 

685.14 

725.50 

740.12 

130.40 

256.60 

610.74 

657.24 

685.16 

726.25 

740. 13 

135.51 

256.87 

610.82 

657.25 

685.18 

72  7.06 

740.14 

135.90 

319.05 

610.88 

657.35 

685.25 

727.23 

740.15 

135.95 

337.40 

612.03 

660.42 

685.32 

727.29 

740.38 

136.20 

355.81 

612.06 

660.48 

685.40 

727.35 

741.25 

136.22 

389.61 

613.18 

661.06 

685.70 

727.70 

745.70 

136.30 

406.20 

618.15 

661.09 

685.90 

728.22 

748.20 

136.61 

407.16 

642. 14 

661.65 

686.30 

730.94 

748.21 

137.10 

413.24 

642.16 

661.94 

687.70 

732.60 

750.20 

137.40 

417.23 

642.17 

662.35 

687.72 

734.15 

750.40 

137.50 

418.13 

646.32 

664.10 

688.10 

734.25 

750.45 

137.63 

428.96 

646.90 

672.16 

688.12 

734.56 

751.05 

137.71 

429.49 

646.92 

674.31 

688.17 

734.70 

755.25 

138.05 

445.42 

648.97 

674. 35 

688.18 

734.86 

771.41 

141.77 

452.44 

649.37 

676.15 

6«8.41 

734.87 

771.43 

1A6.22 

470.85 

650.89 

676.20 

688.42 

734.90 

771.45 

146.44 
146.76 

473.52 
473.56 

651.21 
651.33 

676.30 
676.52 

692.32 
692.60 

735.07 
735.09 

772.35 
772.51 

148.03 

511.64 

651.37 

678.50 

696.10 

735. 12 

772.60 

148.12 

522,21 

651.46 

680.14 

696.35 

735.20 

773.05 

148.17 

532.22 

651.49 

682.35 

696.40 

737.07 

774.45 

148.72 

532.31 

652.03 

682 . 60 

700.90 

737.15 

774.55 

155.20 

534.84 

652; 60 

683.05 

703.14 

737.21 

790.03 

167.05 

534.91 

652.70 

683.15 

706.61 

737. 2J 

790.10 

176. 15 

534.94 

652.84 

683.70 

708.45 

737.28 

790.39 

192.17 

535.31 

653.00 

683.80 

708.47 

737.30 

790.70 

192.21 

545.25 

653.38 

684.10 

709.09 

737.40 

791.15 

202.62 

545.53 

653.39 

684.15 

709.40 

737.42 

791.28 

204.40 

545.87 

653.48 

684.25 

711.38 

737.47 

792.50 

206.60 

602.  10 

653.85 

684.48 

713.15 

737.49 

792.60 

206.98 

603.40 

653.93 

684.53 

722.08 

737.51 

'     207.00 

606. 36 

653.94 

684.55 

722.11 

737.60 

• 

\ 
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Sect  ion  A.. 


Effective  as  to  articles  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  and  after  the  date  which 
is  fifteen  days  after  the  date  of  publication  in  the 
Federal  Register,  General  headnote  3(c)(iii)  of  the 
TSUS  is  modified  by  inserting  in  numerical  sequence 
the  following  TSUS  item  numbers  and  countries: 


TSUS 
item  No. 

413.24 
417.23 
418.13 
429.49 
511.64 


Country  or 
Territory 


Republ ic 

Israel 

Israel 

Israel 

Mexico 


of  Korea 


TSUS  Country  or 

item  No.  Territory 

646.92  Taiwan 

633.00  Republic  of  Korea 

657.35  Taiwan. 

680.14  Taiwan 

771.41  Taiwan 


Section  B.   Effective  as  to  articles  entered,  or  withdrawn  fr 


om 


warehouse  for  consumption,  on  and  after  July  1,  1985, 
General  headnote  3(c)(iii)  of  the  TSUS,  is  amended  by 
section  A  herein,  is  further  amended  by  substituting 
therefore  the  following  new  General  headnote  3(c)(iii). 

"(iii)  The  following  designated  eligible  articles  provided 
for  in  TSUS  item  numbers  preceded  by  the  designation  "A*", 
if  imported  from  a  beneficiary  developing  country  set  oppo- 
site the  TSUS  item  numbers  listed  below,  are  not  entitled  to 
the  duty-free  treatment  provided  for  in  subdivision  (c)(ii) 
of  this  headnote: 


TSUS 

Co  I 

intry  or 

item  No. 

Territory 

107.48 

Brazil 

121.61 

Argent  ina 

121.65 

Argent  ina 

130.37 

Argent  ina 

130.40 

Argent  ina 

135.51 

Mexico 

135.90 

Mexico 

135.95 

Mexico 

136.20 

Mexico 

136.22 

Mexico 

136.30 

Mexico 

136.61 

Mexico 

137.10 

Mexico 

137.40 

Mexico 

137.50 

Mexico 

137.63 

Mexico 

137.71 

Mexico 

138.05 

Mexico 

141.77 

Mexico 

146.22 

Turkey 

146.44 

Ph 

Llippine 

146.76 

Me) 

tico 

148.03 

Me) 

lico 

148.12 

Me) 

tico 

148.17 

Me) 

tico 

148.72 

Ch 

lie 

TSUS 
item  No. 


155.20 

167.0^ 
176.15 
192.17 
192.21 
202.62 
204.40 
206.60 
206.98 
207.00 
222.10 
222.50 
245.20 
245.30 
256.60 
256.87 
319.05 

337.40 

355.81 

389.61 

406.20 


Country  or 
Territory 

I  Argent  ina 

[Brazil 

JDominican  Republic 

Philippines 

Mexico 

Brazil 

Colombia 

Colombia 

Mexico 

Taiwan 

Mexico 

Taiwan 

Taiwan 

Hong  Kong 

Ta  iwan 

Brazil 

Brazil 

Republic  of  Korea 

Mexico 

Iridia 

iHong  Kong 
Republic  of  Korea 
Taiwan 

!Hong  Kong 
Taiwan 
Israel 


23058 
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Sec.    B   ( 

con .  ) 

TSUS 

Country   or 

item  No. 

Territory 

AO; . 1 6 

Mexico 

413.24 

Re  pub lie    of 

Korea 

417.23 

Israel 

418.13 

Israel 

428.96 

Brazil 

429.49 

Israel 

445.42 

Taiwan 

452.44 

Brazil 

470.85 

Hex  i  c  o 

473.52 

Mexico 

473.56 

Mexico 

511.64 

Mexico 

522.21 

Mexico 

532.22 

Republic    of 

Korea 

532.31 

Mexico 

534.84 

Taiwan 

534.91 

Taiwan 

534.94 

Taiwan 

535.31 

Mexico 

545.25 

Mexico 

545.53 

Mexico 

545.87 

Taiwan 

602. 10 

Peru 

603.40 

Chile 

606.36 

Brazil 

606.37 

Brazil 

606.44 

Brazil 

610.65 

Republic    of 

Korea 

610.70 

Taiwan 

610.74 

(Republic    of 
(Taiwan 

Korea 

610.82 

Republic    of 

Korea 

610.88 

Taiwan 

612.03 

Chile 
(Chile 

612.06 

J  Peru 
(Zambia 

613.18 

Taiwan 

618.15 

Venezuela 

642.  14 

Republic    of 

Korea 

642.16 

Republic    of 

Korea 

642.17 

Republic    of 

Korea 

646.32 

Republic    of 

Korea 

646.90 

Mexico 

646.92 

Taiwan 

648.97 

Taiwan 

649.37 

Taiwan 

650.89 

iHong   Kong 
'Taiwan 

651.21 

Taiwan 

651.33 

Hong   Kong 

651.37 

Taiwan 

TSUS 
item  No. 

651.46 

651.49 
652.03 
652.60 
652.70 
652.84 
653.00 
653.38 
653.39 
653.48 
653.85 
653.93 
653.94 
654.08 

654.30 

654.40 
654.60 
657.24 
657.25 
657.35 
660.42 

660.48 

661.06 

661.09 
661.65 

661.94 

662.35 
664. 10 
672.16 
674.31 
674.35 
676. 15 
676.20 

676.30 


676.52 


678.50 

680. 14 
6.S2.35 


Country   or 
Territory 

{Republic    of    Korea 
Taiwan 
Ta  iwan 

Republic    of    Korea 
Taiwan 

Republic   of   Korea 
Mexico 

Republic  of  Korea 
Taiwan 
Taiwan 
Taiwan 
Taiwan 
Taiwan 

Republic  of  Korea 
Taiwan 

{Republic  of  Korea 
Taiwan 

Taiwan 

Hong  Kong 

Taiwan 

Taiwan  x 

Taiwan 

Brazil 
(Brazil 
(Mexico 

iHong  Kong 
Taiwan 
Singapore 
Israel 

iHong  Kong 
Taiwan 
Mexico 
Taiwan 
Taiwan 
Taiwan 
Taiwan 
Taiwan 
Taiwan 

Republic    of   Korea 
Taiwan 
Hong   Kong 
Malays  ia 
iMexico 

Republic    of    Korea 
Si  ngapore 
Taiwan 
Hong   Kong 
Mexico 

Republic    of    Korea 
Taiwan 
Taiwan 
Mexico 


I 
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ANNEX  IV 
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TSUS 

Country  or 

item  No. 

Territory 
^Hong  Kong 

682.60 

\Mexico 
(Taiwan 

683.05 

Republic  of 
Taiwan 

Korea 

683.15 

Mexico 

683.70 

iHong  Kong 
(Taiwan 

683.80 

Hong  Kong 

684.10 

Taiwan 

684.15 

Singapore 

684.25 

(Republic  of 
(Singapore 

Korea 

684.48 

Hong  Kong 

684.53 

Taiwan 

«84.55 

Mexico 

684.58 

Hong  Kong 
Taiwan 

684.59 

(Hong  Kong 
(Taiwan 

- 

684.70 

Republic  of 
Taiwan 
Hong  Kong 

Korea 

685.14 

Republic  of 
Singapore 
Taiwan 
^Hong  Kong 

Korea 

685.16 

<Republic  of 
(Taiwan 

Korea 

685.18 

(Rep 
(Tai 

ublic  of 
wan 

Korea 

(Hon 

g  KJng 

685.25 

<Rep 

ublic  of 

Korea 

(Tai 

wan 

(Hon 

g  Kong 

685.32 

{Rep 

ublic  of 

Korea 

(Tai 

wan 

685.40 

(Rep 
(Tai 

ublic  of 
wan 

Korea 

685.70 

Sin 

gapore 

(Hon 

g  Kong 

685.90 

<Me3( 

ico 

(Tai 

wan 

686.30 

Tai 

wan 

687.70 

Mai 

aysia 

687.72 

Het 

.ico 

688. 10 

Taiwan 

688.12 

(Men 
(Tai 

cico 
wan 

688.17 

Me  J 

cico 

688.18 

Mej 

cico 

688.41 

(Hor 
(Tai 

ig  Kong 
wan 

TSUS 

Country  or 

item  No. 

Territory 

688.42 

(Hong  Kong 

(Taiwan 

(Brazil 

692.32 

< Mexico 
(Taiwan 

692.60 

Taiwan 

696.10 

Taiwan 

696.35 

Taiwan 

696.40 

Taiwan 

700.90 

Mexico 

703.14 

Mexico 

706.61 

Hong  Kong 
Taiwan 

708.45 

Taiwan 

708.47 

Hong  Kong 

709.09 

Mexico 

709.40 

Hong  Kong 

711.38 

Mexico 

713.15 

Mexico 
(Hong  Kong 

722.08 

< Republic  of 
(Taiwan 
(Hong  Kong 

Korea 

722.11 

< Republic  of 
(Taiwan 

Korea 

725.01 

Republic  of 

Korea 

725.03 

Republic  of 

Korea 

725.32 

Taiwan 

725.50 

Taiwan 

726.25 

Taiwan 

727.06 

Mexico 

727.23 

Taiwan 

727.29 

Taiwan 

727.35 

Taiwan 

727.70 

Taiwan 

728.22 

Taiwan 

730.94 

Republic  of 

Korea 

732.60 

Taiwan 

734.15 

Taiwan 

734.25 

Hong  Kong 

734.56 

Haiti 

734.70 

Republic  of 

Korea 

734.86 

Taiwan 

734.87 

Taiwan 

734.90 

Taiwan 

735.07 

Republic  of 

Korea 

735.09 

Taiwan 

735.12 

Taiwan 

735.20 

Taiwan 

737.07 

Hong  Kong 

737.15 

Hong  Kong 

737.21 

Hong  Kong 

737.23 

(Hong  Kong 
(Taiwan 
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1985 


UMI 


Sec.  B  ( 

con.  ) 

TSUS 

Country  or 

item  No. 

Territory 

737.28 

•Republic  of 
(Taiwan 

Korea 

737.30 

Republic  of 
Taiwan 

Korea 

737.40 

Hong  Kong 
Republic  of 
Repuolic  of 

Korea 

737.42 

Korea 

737.47 

Republic  of 

Korea 

737.49 

(Hong  Kong 
(Taiwan 

737.51 

Republic  of 

Korea 

737.60 

Hong  Kong 

737.80 

Hong  Kong 

737.95 

Hong  Kong 
Taiwan 

740.11 

Hong  Kong 
Israel 

740.12 

Hong  Kong 

740.13 

Hong  Kong 

740.14 

Hong  Kong 

740.15 

Hong  Kong 

740. 38 

iHong  Kong 
(Taiwan 

741.25 

Hong  Kong 

745.70 

Taiwan 

748.20 

Taiwan 

748.21 

Taiwan 

750.20 

Taiwan 

750.40 

Hong  Kong 

750.45 

Republic  of 

Koref 

751.05 

Taiwan 

755.25 

Hong  Kong  ' 

771.41 

Taiwan 

771.43 

Taiwan 

771.45 

Taiwan 

772.35 

Taiwan 

772.51 

(Brazil 
(Republic  of 

Korea 

772.60 

Republic  of 

Korea 

773.05 

Taiwao 

774.45 

Hong  Kong 

774.55 

Taiwan 

790.03 

Taiwan 

790.10 

Taiwan 

790.39 

Taiwan 

790.70 

Republic  of 

Korea 

791.15 

IHong  Kong 
(Republic  of 

Korea 

791.28 

Mexico 

792.50 

Phi  I ippines 

# 

792.60 

Hong  Kong" 
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ANNEX   V 

A.      Annex    III   to   Presidential    Proclamation  4707  of   December    11,    197'*,    is  amended   — 

a)  by  delei  inr;    froai  Section  A  of   that   Annex  the    following  TSUS    ii.!iii  numbers  with   their   corresponding   rates  of  duty: 

417.44    ^  418.32  511. (n  772.30 

b)  by    inserting    in  Section  A  of   that    Annex   the    following  TSUS    n  "iii   numbers    in  nunerical    sequence,   with   their  corresponding 
rates  of  duty  and    footnotes,   as    follows: 


Itea  in 
TSUS  •• 

■odifled 
by 

Annex    1 1 


417.23 
417.44 
417.45 

418. 13 
418.32 
418.35 

51  1 .  61 
511.64 
51  1.65 

772.29 
772.30 
772.31 


Rate  froa 
which  staged 


3/ 

7t  ad  val . 

3/ 

2/ 

5t  ad  val . 

2/ 

7.  5t  ad  val  . 

y 
y 

2/ 

12.  5Z  ad  val 

2/ 


rates  of  duty—  effective  vi 


t  to  articles  enterc!  on  or  .ifter  Januarv  1, 


I'-nO 


3/ 

3.91 

3/ 

y 

4.4t 
2/ 

7.2t 

2/ 

2/ 

2/ 

12.51 

2/ 


1<|«1 


3/ 

T.81 

3/ 

y 

3.8Z 

y 

6.91 

y 
y 

y 

12. 5t 
2/ 


3/ 

I.  71 
3/ 

y 

3.i: 

y 

6.51 

y 
y 

y 

II.  3Z 
2/ 


7/ 

?    M 
Ij 

b.2t 

y 
y 

y 

lUZ 
2/ 


14M 


3/ 

3.4Z 

3/ 

y 

1.9Z 

y 

5.9a; 

y 

2/ 

y 

8. HZ 
2/ 


l'i-.5 


3.3zi/ 
3*1/ 

zi/ 


1.3Z 


2/ 


5.6Z 
5.6Z 


y 
y 

5.6X1/ 

7.5zi/ 

2/ 

7.5zf 

7.5X  -' 


3. 21 

3/ 

3.2ib 

U.bi 

£/ 
U.bi 

y 

5.2Z 

5.21 

t 

b.iZ 

y 


l'".? 


J.  U 
i/ 
3.  U 

Kree 

Free 

i/ 
4.»4 

4.yi 

5i 

y 

51 


Footnote    3   for    items   411.23,    417.44,    and  417.45: 

3/    Item  417.44   is  discontinued   and    is   superseded   by    items   417.23  and   417.45  effective  on  or   after   the  date 
which    is    fifteen  days   after   the  date  of   publication    in   the   Federal    Register. 

Footnote    2   for    items   4I». 13,    418.32,    and  418.35; 

y    Items    418.32    is   discontinued    and    is    superseded    by    items    418.13   and   418.35  effective   on   or   after    the   dale 
which    is    fifteen  days   after   the  date   of   publ icat ion    in    the   Federal    Register. 

Footnote   2    for    items    511.61,    511.64,    and    511.65: 

y    Item   511.61    is  discontinued   and    is    superseded   by    items    511.64  and    511.65  effective  on  or   after   the  date 
which    is    fifteen   days    after    the   date    of    publ icat ion : in   the   Federal    Register. 

i 
Footnote    2   for    items    772.29,    772.30,    and    772.31:         '    '. 

y    Item    772.30    is   discontinued    and    is    superseded    by  .items    772.29   and    772.31    effective  on   or    after    the   date 
>*ich    is    fifteen  days    after   the  date   of   publ  icat  ion -In   the   Federal    Register. 
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ANNfcX    V  ,  . 

«.       Ann««    III   1.1   Pr.-«i-!*mi«l    Pr>.l»»«ii>n  4'W  .>t    Jun»   26,    19«0,    i>   tmendei    -- 

»)    bv  deUtiiiK    frJB  S«.tian  »  of   th4l    Ann*.   TS!JS    >i»  nuab«r»  *0S.21   •ml   408.22.   wilh    it*   correjpooding   t*lt»   ot 
dut»   •nd   bv    in.#rtin*   lh»   follnfcin*  TSUS    it«*  nu«**r»Jn   nuMrical    iequeni*.   wiin   in«ir   torrejpoivj  in*   r«iea 
.>f  d.Uv    «t>d    f.i.>lnol*«.    ••    follow*: 


# 

i 

.■T  t v'f  t  iv.-  *.it^ 

r*?si>t*(  r    to   'Tt 

1.  :.  -.    .  .'orli   ' 

t.i    tVc   l>iite('   '■■ 

I.U.-    .-i     •:>! 

TSUS   •• 

■odlf trd 

bv 
Annci    1 1 

Rat*   froa 

•   ■    ■  '     1.1' 

^  t.    .1:^  •    i;-.tf rtM) 

on    intl   ;«t  t«f  r    - 

July     !. 

'd.'i.ir  '    1 , 

:  "•  1 

'nil. IT'       1, 

1  •-. 

].inu.irv    1  , 

.l.i-..ir-     :. 

■i,-,irv    1, 
11,, 

i.i".iiir-     \ 

'.iiui.irv    1, 
r>K7 

•iMt.  ia 
>0M . 2 1 

T 

4' 

4 

1 .  7c  p«r 

!h.   ♦ 

1    .h»  ad 

3/ 
*/ 
*/ 
12. it 

3/ 
*/ 
4' 
Tl.7X 

3/ 
4/ 
4/ 
10.91 

3/ 
4/ 
4/ 
IO.lt 

3/ 
4/ 
4/ 
».2t 

14. 4t  ^ 
«.4t  i' 

7.6i 
13.«»i 
1J.9. 
3/ 

b.a^ 

U.Jt 

ij.  J* 

3/ 

,.-«, :.' 

V4l. 

lb.  ♦ 
15. IX  ad 
val. 

l.3t/lb.    ♦ 

15. i: 

0.9c/lb.    ♦ 

15. i: 

U.  5c/lb.    ♦ 
I5.lt 

0.  U/lb.    ♦ 
15.lt 

u.at 

N.41    */ 

*' 

4/ 

Fooln.Jl  <•    t   f  >r    >t«»»   iO«.17   and   ••.)'*.21: 

l,''ll«*i  408.21    i>   r«de*ignal«d   a*    iln*  408.17  ^Itrcitvt   ct  frcl  iv«   on   or   after    lh«    tm 
Mhii'h    IS    fifiMit  days   after   Ih^  dair  of   publication    in   the   P«d«ral   Waiitter. 

Fooln.iir   ^   fir    itms   408.18,    408.  H.  and   408.22: 

4/    Ii«^  «<I8.22    It   di>i'oniinu«d   an.t    ii   *up«r*ed^d   by    licmt   ••UO.  18  and   408.19  efteiiivv   .m   or   atier    liie   date 
Mhic^  J4    fifteen  davf    after   the   d»(.f   .if    puhli.;ation    in   ih<*   Federal   >*gi»t*r. 


b)    bv   d.-leting    fro*  Section   8  of    that    Ann«x    TSUS    it>:m   number   429.48,    with    it*   correspond  1 1.,;    rale*   of    duty   and    by 
irnerl  in«   the    following   TSUS    ilea  nuab.?r<    i -i    nim^ric*!    jequ^nce,    with    their   correspond  i  n|4    rales    of   duty   and 
f>.itnotes,    as    follows: 


Itea   In 
TSUS  aa 

■odlf led 
by 

Annex    1 1 

Rate   froa 
which   staged 

Kate»     ■!     iMtv—   ,   effective  with   respect    to   .irtlcles  enifre<1   on   and   after   — 

Jiilv    1. 

Jnnu.irv    !  , 

.  'Murv    1. 
T'-J 

J.iniMrv    1 , 

Janu.tr-      '  . 

1"-. 

1  ■-'; ', 

.lanuT-     1  . 

l>'Mh 

l^n„irv    1, 

10S7 

429.48 
429. 4» 
429.  •.! 

'•I  ad   val  . 

3/ 

3/ 

4.8t 
3/ 

1/ 

4.7t 

3/ 

3/ 

4.51 

3/ 
3/ 

4.4X 
3/ 

3/ 

4.2t 

3/ 

3/ 

:il 

3/ 

3.9Z 

3.94 

3/ 

3.7i 
i.  7t 

footn.'tH    )    1  >r    iteas    429.48,    429.49,    and    429.51: 

3'    l'-::>  .•2'<.48    IS  discontinued   and    is    Superseded    t>v    iceas   429.49  and   429.51   effective   on   or    jfier   the   date 
will    h    K    fifteen  davs   after   the  date  of   publication    in   the   Federal    Renister. 
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ANNEX  VI 


General  hea3note  3(c)  (i)   of  the  TSUS  is  modified— 


(a)   by  deletinq  "Brunei",  "Upper  \folta"  and  "Yemen  (Sanaa  ) 
from  the  list  of  designated  independent  cointries. 


(b)   by  insertinq  in  alphabetical  order  in  the  list  of  desig- 

1 
nate3  independent  countries  "Brunei  Darussalam",  "Burkina 

Faso"  and  "Yanen  Arab  Republic  (Sanaa')". 
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Presidential  Documents 


Proclamation  5350  of  June  13,  1985 
Father's  Day,  1985 

By  the  President  of  the  Linited  States  of  America 

A  Proclamation 

By  tradition,  the  third  Sunday  in  June  is  celebrated  as  Father's  Day,  a  day  on 
which  we  honor  our  Nation's  fathers. 

In  honoring  fathers,  we  honor  families.  Families  are  the  bedrock  of  our 
Nation's  strength,  and  fathers  play  an  indispensable  role  in  forming  vital, 
whole  families.  They  serve  as  models  and  guides  for  their  sons  and  daughters 
and  help  to  pass  on  to  the  next  generation  the  heritage  of  our  civilization. 

Being  a  good  father  is  an  art  that  cannot  be  taught  in  schools.  The  main 
ingredient  for  success  is  simply  a  caring  attitude.  Fathers  who 'love  their 
families  can  never  completely  fail,  and  children  will  always  remember  the 
influence  of  a  father  who  tries  to  do  his  best.  For  many  children,  the  memory 
of  a  loving  father  will  be  the  most  important  influence  in  their  lives. 

The  love  a  father  feels  for  his  children  can  take  many  forms.  The  only 
constant  is  that  he  shares  their  lives  in  a  special  and  irreplaceable  way.  He 
feels  their  hurts  as  well  as  their  joys,  their  pains  as  well  as  their  triumphs.  In 
this  way,  he  plays  an  indispensable  role  in  their  moral  development,  and  they 
return  to  him  a  love  and  satisfaction  that  cannot  be  found  anywhere  else. 

On  Father's  Day,  we  pay  tribute  to  all  in  our  society  who  have  taken  on  the 
responsibilities  and  joys  of  fatherhood.  Whether  our  fathers  are  near  at  hand 
or  a  continent  away,  with  their  families  or  watching  from  the  light  of  eternity, 
we  take  this  day  to  remember  them,  to  say  our  thanks  for  the  years  they  have 
given  us,  and  to  ask  that  they  receive  God's  blessings. 

NOW,  THEREFORE.  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  in  accordance  witb  the  joint  resolution  of  the  Congress  (36  U.S.C. 
142a),  do  hereby  proclaim  Sunday,  June  16.  1985,  as  Father's  Day.  I  invite  the 
States  and  communities  and  the  people  of  the  United  States  to  observe  that 
day  with  appropriate  ceremonies  as  a  mark  of  gratitude  and  abiding  affection 
for  their  fathers.  I  direct  government  officials  to  display  the  flag  of  the  United 
States  on  all  Federal  government  buildings,  and  I  urge  all  Americans  to 
display  the  flag  at  their  homes  and  other  suitable  places  on  that  day. 

'IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirteenth  day  of 
June,  in 'the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  ninth. 
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Rules  and  Regulations 


Federal    Register 

Vol.  50.  No.  11 H 
Monday.  June  17.  1985 


This  section  ot  the  FEDERAL  REGISTER 
contains   regulatory  documents   having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  wrP'ch  is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
V      first   FEDERAL   REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Part  354 

(Docket  No.  84-0151 

Voluntary  Inspection  of  Rabbits  and 
Edible  Products  Thereof;  Rescission 
of  Obsolete  Provision  for  Credit  of 
Inspection  Fees 

agency:  Food  Safety  and  Inspection 
Service.  USnA.  [ 

ACTION:  Final  rule. 

summary:  This  final  rule  amends  the 
voluntary  rabbit  inMper;tion  regulations 
promulgated  under  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1621  et 
seq.)  by  rescinding  paragraph  (b)  of  9 
CFR  354.107,  "Continuous  inspection 
performed  on  a  resident  basis."  and  a 
reference  to  paragraph  (b)  in  paragraph 
(a)  thereof.  Paragraph  (b)  provides  for 
the  credit  of  rabbit  inspection  fees  to  an 
applicant  when  the  applicant's  official 
plant  contracts  with  the  Department  of 
Defense  (DOD)  for  dnlivery  of  edible 
rabbit  product  to  DQD.  This  rescission 
is  necessary  because  the  provisions  of 
paragraph  (b)  are  no  longer  current  in 
that  the  proceduie  for  the  credit  of 
inspection  fees  was  discontinued 
several  years  ago. 

This  is  a  technical  amendment  being 
undertaken  for  the  purpose  of  ensuring 
that  the  voluntary  rabbit  inspection 
regulations  reflect  current  Government 
practice  and  procedure. 
EFFECTIVE  DATE:  This  aniendment  is 
being  published  as  a  final  rule,  to  be 
effective  June  17. 1985.  under  authprity 
of  the  Administrative  Procedure  Act,  15 
U.S.C.  551  et  soq.).  sC!,tions  553(b)(A) 
and  IB!  and  553(dj(3j|. 
FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Horn*i.  Assistant  Deputy 
Administrator.  Regional  Operations,    . 


Meat  and  Poultry  Inspection  Operations. 
Food  Safety  and  Inspection  Service.  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250.  (202)  447-6042. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Administrator  has  determined 
that  this  final  rule  is  not  a  major  rule 
under  Executive  Order  12291.  It  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

It  is  anticipated  that  the  promulgation 
of  this  final  rule  will  result  in  no 
additional  costs  to  the  Government  or  to 
any  segment  of  the  public.  This  rule 
merely  updates  the  existing  regulation  in 
conformance  with  present  Government 
and  industry  practices.    . 

Effect  of  Small  Entities 

The  Administrator  has  determined 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.].  There  will  be  no 
economic  impact  on  small  entities  since 
this  rule  is  limited  to  correcting  the 
present  regulation  to  conform  with 
existing  industry  and  Government 
practices. 

Background 

I'aragiaph  [b]  of  9  CFR  354.107 
provides  for  credit  of  rabbit  inspection 
fees  to  an  applicant  when  the 
applicant  8  officinl  plant  contracts  with 
the  Department  of  Defense  (DOD)  for 
delivery  of  edible  rabbit  product  to 
DOD.  Section  54.107  was  first 
promulgated  on  June  28, 1958.  by  the 
Agricultural  Marketing  Service  (AMS). 
wiiich  was  at  that  time  responsible  for 
both  grading  and  inspection  of  rabbits 
for  human  consumption.  (24  FR  4774. 
June  28. 1958) 

On  March  28, 1972,  the  Secretary 
announced  that  a*iew  Animal  and  Plant 
lli-alth  Inspection  Service  (APHIS)  was 
established.  At  that  time  the  functions  of 


inspection  and  grading  of  rabbits  were 
separated.  AMS  retained  rabbit  grading 
while  the  inspection  function  was 
transferred  to  APHIS.  (37  FR  6327. 
March  28. 1972) 

On  June  11, 1976.  AMS  revoked  its 
prior  regulatory  provisions  concerning 
the  inspection  of  rabbits,  and  on  the 
same  date  APHIS  adopted  those 
provisions  "with  minor  changes."  (41  FR 
23702,  lune  11, 1976) 

Apparently,  the  "DOD  provision"  was 
obsolete  before  the  regulatory  revisions 
of  1976,  but  no  action  was  taken  to 
rescind  that  section  prior  to  the 
redelegation  of  grading  and  inspection 
functions.  It  was  carried  over  intact 
along  with  all  other  AMS  regulations  for 
rabbit  inspection.  Existence  of  the 
obsolete  provision  was  only  recently 
brought  to  the  Agency's  attention  by  a 
packer's  request  for  credit.  Since  no 
mechanism  for  credit  exists,  and  there  is 
no  U3DA/DOD  agreement  upon  which 
one  could  be  based,  the  request  was 
denied.  It  is  now  essential  that  this 
provision  be  formally  rescinded  to 
prevent  further  confusion  within  the 
industry. 

"Good  Cause"  Rationale 

Under  sections  553(b)  (A)  and  (B)  and 
553(d)i3)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)  (A).  (B| 
and  di3)).  this  amendment  may  be 
issued.without  notice  and  comment,  to 
be  effective  immediately,  because  it  is 
met  ely  a  recitation  of  existing  agency 
practice  and  procedure  and  the  Agency 
finds  it  has  good  cause  to  do  so.  Section 
553(b)(B)  states  that  a  general  notice  of 
proposed  rulemaking  is  not  required 
"when  the  agency  for  good  cause  finds 
that  notice  and  public  procedure  theroon 
are  impracticable,  unnecessary,  or 
contrary  to  the  pubic  interest ". 

The  Adfriinistrator  has  determined 
that  this  amendment,  which  merely 
deletes  an  obsolete  regulatory  provision, 
meets  the  APA's  "good  cause" 
exemption  standards  and  may  therefore 
be  issued  as  a  final  rule,  to  be  effective 
immediately,  without  prior  public  notice 
and  comment  proceedings. 
Notvvithst.Tnding  these  findings,  the 
Administrator  has  further  determined 
that  post  promulgation  public  comments 
will  be  accepted  and  given  appropriate 
consideration.  Any  such  comment  may 
be  addressed  to  the  Department  of 
Agriculture.  Food  Safety  and  Inspectiim 
Service,  Attn:  Hearing  Clerk.  14th  and 
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Independence  SW.  Washington'.  uC 
20250. 

For  the  reasons  set  forth  above,  Purt 
354  of  Title  9.  Code  of  Federal 
Regulations,  is  amended  as  follows. 

List  of  Subjects  for  9  CFR  Part  354 

Voluntary  inspection  of  rabbits.  Fees 
and  charges.  Continuous  inspection 
performed  on  a  resident  basis.  Meal 
inspection. 

PART  354— VOLUNTARY  INSPECTION 
OF  RABBITS  AND  EDIBLE  PRODUCTS 
THEREOF 

1.  The  authority  citation  of  Part  354 
continues  to  read  as  follows: 

Authority:  60  Stat.  1067.  as  amended  |7 
U.S.C.  1622  et  seq].  60  Slat.  1090.  as  amended 
7  use.  1624. 

2.  Section  354.107  ia  revised  to  read  as 
follows: 

§  354. 107    Continuous  Inspection 
psflonTMd  on  ■  i%sMsnt  hssis 

The  charges  for  inspection  of  rabbits 
and  products  thereof  shall  be  those 
provided  for  in  S  354.101(b)  when  the 
inspection  service  is  performed  on  a 
continuous  year-round  resident  basis 
and  the  services  of  an  inspector  or 
inspectors  are  required  4  or  more  hours 
per  day.  When  the  services  of  an 
inspector  are  required  on  an  intermittent 
basis,  the  charges  shall  be  at  the  hourly 
rate  provided  for  in  {  354.101(b)  plus  the 
travel  expense  and  other  charges 
provided  for  in  §  354.106. 

Done  at  Washington.  D.C.  on  May  21.  1965. 
Oooald  L.  Houston. 

Administrator.  Food  Safely  and  Inspection 
Senice. 

^FK  Doc.  85-14474  Filed  6-14-85;  8  45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

I  Reg.  Z;  Doc.  No.  R-0S39) 

Trutti  In  Lending;  Determination  of 
Effect  of  State  Laws  (Ari2ona) 

agency:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Preemption  determination. 

SUMMARY:  The  Board  is  publishing  in 
f'nal  form  a  determination  as  to  whether 
certain  provisions  in  the  law  cf  Arizona 
are  inconsistent  with  the  Truth  in 
Lending  Act  or  Regulation  Z  and 
therefore  preempted.  The  Board  has 
determined  that  one  state  disclosure 
requirement  is  preempted.  F,ffective 
October  1. 1986,  creditors  in  Arizona  are 
prohibited  from  using  that  disclosure: 


they  have  the  option  of  complying  with 
the  determination  before  that  date. 
EFFECTIVE  DATE:  October  1. 1986.  with 
compliance  optional  before  that  date. 
FOR  FURTHER  INFORMATION  CONTACT 
Susan  M.  Werthan,  Senior  Attorney. 
Division  of  Consumer  and  Community 
Affairs.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
DC.  20551.  at  (202)  452-3867;  or  Joy  W. 
O'Connell.  Telecommunication  Device 
for  the  Deaf  (TDD)  at  (202)  452-3244. 
SUPPt£MENTARY  INFORMATION: 

(1)  General 

Section  111(a)(1)  of  the  Truth  in 
Lending  Act  authorizes  the  Board  to 
determine  whether  any  inconsistency 
exists  between  chapters  1.  2.  and  3  of 
the  federal  act  or  regulation  and  any 
state  laws  relating  to  the  disclosure  of 
information  in  connection  with 
consumer  credit  transactions.  If  the 
Board  determines  that  a  state-required 
disclosure  is  inconsistent  with  the 
federal  law.  the  state  law  is  preempted 
to  the  extent  of  the  inconsistency,  and 
creditors  in  that  state  may  not  make 
disclosures  using  the  inconsistent  term 
or  form.  A  determination  on  provisions 
in  the  law  of  one  state  has  no  effect  on 
the  validity  of  similar  provisions  in  other 
states. 

The  determination  regarding  Arizona 
law  is  issued  under  authority  delegated 
to  the  Director  of  the  Division  of 
Consumer  and  Community  Affairs,  as 
set  forth  in  the  Board's  Rules  Regarding 
Delegation  of  Authority  (12  CFR 
265.2(h)(2)). 

Preemption  detemiinations  have  an 
effective  date  of  the  October  1  that 
follows  the  determination  by  at  least  6 
months,  as  required  by  section  105(d)  of 
the  act.  As  a  result,  this  determination 
has  an  effective  date  of  October  1. 1986. 
although  creditors  may  begin  complying 
with  the  determination  before  that  time. 
After  October  1, 1986,  creditors  in    r 
Arizona  may  not  use  the  inconsistent 
term  in  making  the  state-required 
disclosure. 

(2)  Principles  Followed  ia  Preemption 
.\naly8Ui 

In  regard  to  whether  a  state  law  is 
inconsistent  with  the  federal  provisions. 
S  226!28(a)fl)  of  Regulation  Z.  which 
implements  section  111  of  the  act. 
provides  that  a  state  law  is  inconsistent 
with  the  federal  provisions  if  it  requires 
a  creditor  to  make  disclosure  or  take 
actions  that  contradict  the  federal  law. 
A  state  law  is  contradictory,  and 
therefore  preempted,  if  it  significantly 
impedes  the  operation  of  the  federal  law 
or  interferes  with  the  purposes  of  the 
federal  statute.  Two  examples  of 


contradictory  state  laws  are  included  in 
§  226.28(a)(1).  They  are  (1)  a  law  that 
requires  the  use  of  the  same-term  for  a 
different  amount  or  a  different  meaning 
than  the  federal  law.  and  (2)  a  law  that 
requires  the  use  of  a  different  term  than 
the  federal  term  to  describe  the  same 
item. 

The  following  principles,  which  Were 
developed  in  previous  pfeemption 
determinations  (48  FR  4454.  February  1. 
1983).  were  applied  in  making  the 
current  determination: 

•  For  purposes  of  preemption 
determinations,  state  law  is  deemed  to 
require  the  use  of  specific  terminology  in 
the  state  disclosures  if  the  statute  uses 
certain  terminology  in  the  disclosure 
provision. 

•  A  state  disclosure  does  not 
"describe  the  same  item."  under 

S  226.28(a)(1).  if  it  is  not  the  functional 
equivalent  of  a  federal  disclosure. 

•  Preemption  occurs  only  in  those 
transactions  in  which  an  actual 
inconsistency  exists  between  the  state 
law  and  the  federal  law. 

•  A  state  law  is  not  inconsistent 
merely  because  it  requires  more 
information  than  federal  law  or  requires 
disclosure  in  transactions  where  federal 
law  requires  none. 

Preemption  determinations  are 
generally  limited  to  those  provisions  of 
state  law  identified  in  the  request  for  a 
determination,  and^hat  is  the  case  in 
the  present  determination.  At  the 
Board's  discretion,  however,  other  state 
provisions  that  may  be  affected  by  the 
federal  law  also  may  be  addressed. 

(3)  Discussion  of  SpeciTic  Request  and 
Final  Determination 

The  Board  was  asked  to  examine 
section  6-621A.2  of  Arizona's  Small 
Loans  Act.  as  amended  April  24. 1984.  to 
determine  whether  several  requirements 
imposed  by  this  provision  in  Arizona's 
law  are  inconsistent  with  section  128  of 
the  federal  act  and  §§  226.18  and  226.27 
of  Regulation  Z. 

The  Board  published  a  proposed 
determination  on  March  5. 1985  (50  FR 
8737).  In  that  proposal,  the  Board 
proposed  to  preempt  one  of  three 
requirements  reviewed.  The  Board 
received  two  comments  on  the  proposal, 
which  focused  on  the  proposed 
preemption  of  the  term  "THE  TOT.AL 

SUM  of  $ '•  The  final 

determination  regarding  the  state  law  at 
issue,  together  with  the  reasons  for  the 
Boards  action,  are  set  forth  below. 

The  pertinent  provisions  of  the  state 
statute  (which  became  effective  January 
1, 1985)  are  as  follows: 

6-621.  Requirements  for  loan  transactions 
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A  F.very  licensee  shalll 

■  •  •         •         J 

2.  Give  to  the  borroweri  or  if  there  are  two 
Imrrowers.  to  one  of  iheni.  a  statement         .  ' 
wfllpn  in  both  English  and  Spanish  which 
shall  read  as  follows: 

1  understand  Ihat  the  documents  I  have 
Kilned  in  this  transaction  obligate  me  to  pay 

to (name  of  lender)  the  total  sum  of 

and  that  i  am  required  to  make  a  total 
payments  of  $         each  and  payments 

to  be  paid (weekly  or  monthly) 

over  the  life  of  the  loan.  I  further 


understand  that  in  the  evtnt  that  I  fail  to 
make  the  payments  according  to  the  terms 
contained  in  these  documents  I  may  lose  the 
property  which  1  have  given  as  securily  for 
this  loan  which  is  the  following: 

(nescriptiun  of  pioperty  given  as  seruiity) 

Borrower  ■ — — 

Borrower  ■  


The  requesting  party  askc  d  for  a 
determinjtion  as  to  whether  the  Spanish 
language  requirement  imposed  by  this 
section  contradicts  §  226.27  of 
Regulation  Z,  which  provides  that  all  of 
the  disclosures  required  by  the 
regulation  be  made  in  the  English 
language  (except  in  the  Commonwealth 
of  Puerto  Rico).  Since  the  state  law 
requires  that  the  prescribed  notice  be 
given  in  both  Spanish  and  English,  the 
Board  has  determined  that  the  state's 
Spanish  language  requirement  does  not 
contradict  and  is  not  preempted  by  the 
federal  law  because  under  the 
regulation  Spanish  translations  are 
permissible  as  additional  information. 
(See  Regulation  Z  Official  Staff 
Commentary  §  226.27-2.) 

The  requesting  party  also  asked  for  a 
determination  as  to  whether  certain 
terms  required  to  be  used  in  the 
prescribed  notice  are  preempted  by  the 
federal  act  and  regulation.  The  term 

•THE  TOTAL  SUM  OF  S "    ^ 

corresponds  to  §  226.18(h)  of  Regulation 
Z,  which  requires  disclosure  of  the  total 
dollar  amount  owed,  using  the  term 
"total  of  payments."  One  of  the 
cc>nimenters  recommended  that  the 
Bf)ard  not  preempt  this  disclosure.  The 
commonter  believed  that  in  the  context 
of  the  required  notice,  the  state-required 
term  more  effectively  informed 
consumers  of  their  total  debt  than  the 
federal  term.  However,  because  the 
state  law  requires  the  use  of  a  different 
term  than  federal  law  to  describe  the 
same  item,  the  Board  has  determined 
Ihat  this  portion  of  the  state-required 
disclosure  is  preempted.  The  Board 
notes  that  only  the  specific  term  "THE 
TOTAL  SUM  OF"  is  preempted,  not  the 
remainder  of  the  notice.  One  way  to 
modify  the  notice  would  be  to  delete  the 
term  "THE  TOTAL  SUM  OF"— leaving 
only  the  dollar  amount  of  the  debt  to  be 
filled  in  by  the  lender. 


The  requesting  party  also  suggested 

Ihat  the  term  "TOTAL  OF 

PAYMENTS  '  is  inconsistent,  and 
therefore  preempted,  because  it  seems 
to  require  the  use  of  the  federally 
prescribed  term  "total  of  payments"  to 
represent  a  different  meaning  from  the 
federal  law.  The  Board  has  determined 

that  the  state  term  "TOTAL  OF 

PAYMENTS"  is  not  the  same  as  the 
federally  required  "total  of  payments" 
disclosure  because  it  requires  the 
number  of  payments  to  be  substituted 
for  the  blank  shown  in  the  phrase, 
clearly  distinguishing  it  from  the  federal 
term  both  in  language  and  meaning.  For 
instance,  an  example  of  the  state 
disclosure  would  be  "TOTAL  OF  60 
PAYMENTS"  while  the  federal  term 
would  appear  as  "total  of 
payments  =  $10,000."  Because  the  state 
law  does  not  in  this  instance  prescribe  a 
federal  term  to  represent  a  different 
meaning,  the  Board  has  determined  that 
the  state  disclosure  does  not  contradict 
federal  law  and  is  therefore  not 
preempted. 

List  of  Subjects  in  12  CFR  Part  226 

Advertising,  Banks,  Banking, 
Consumer  protection.  Credit.  Finance, 
Penalties,  Truth  in  lending. 

(4)  Preemption  Determination 

The  following  order  sets  forth  the 
preemption  determination,  which  will 
also  be  reflected  in  the  Official  Staff 
Commentary  on  Regulation  Z 
(Supplement  I  to  Part  226). 

Order 

Pursuant  to  section  111  of  the  federal 
Truth  in  Lending  Act  as  revised  in 
March  31. 1980  (Title  VI  of  the 
Depository  Institutions  Deregulation  and 
Monetary  Control  Act  of  1980.  Pub.  L 
96-221),  the  Board  has  determined  that  a 
certain  provision  in  the  law  of  Arizona 
is  inconsistent  with  and  preempted  by 
the  federal  law.  The  determination  is  as 
follows: 

Preemption  determination — Arizona. 
Effective  October  1. 1986.  the  following 
provision  in  the  state  law  of  Arizona  is 
preempted  by  the  federal  law: 

In  section  6-621A.2  of  Arizona's  Small 
Loans  Act  (as  amended  April  24. 1984). 
the  use  of  the  term  "THE  TOTAL  SUM 
OF"  is  inconsistent  with  §  226.18(h)  of 
Regulation  Z.  and  is  preempted. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  11,  1985. 

James  McAfee. 

Associate  Secretary  of  trie  Board. 

[FR  Doc.  85-14414  Filed  6-14-85:  8.45  am) 

BILLING  CODE  6210-01-U 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tho  Assistant  Secretary  for 
Housing— federal  Housing 
Commissioner 

24  CFR  Parts  232  and  235 
[Docket  No.  R-85-1245:  FR-21291 

Mortgage  Insurance;  Changes  in 
Interest  Rates 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 

summary:  This  change  in  the 
regulations  decreases  the  maximum 
allowable  interest  rate  on  section  232 
(Mortgage  Insurance  for  Nursing  Homes) 
and  on  section  235  (Homeownership  for 
Lower  Income  Families)  insured  loans. 
This  final  rule  is  intended  to  bring  the 
maximum  permissible  financing  charges 
for  these  programs  into  line  with 
competitive  market  rates. 
EFFECTIVE  DATE:  June  5. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  N.  Dickie.  Chief  Mortgage  and 
Capital  Market  Analysis  Branch,  Office 
of  Financial  Management.  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street  SW..  Washington.  D.C. 
20410.  Telephone,  (202)  755-7270.  (This 
is  not  a  toll-free  number.) 

SUPPtfMENTARY  INFORMAIION:  The 

following  amendments  to  24  CFR 
Chapter  II  have  been  made  to  decrease 
the  maximum  interest  rate  which  may    • 
be  charged  on  loans  insured  by  this 
Department  under  section  232  (fire 
safety  equipment)  and  section  235  of  the 
National  Housing  Act.  The  maximum 
interest  rate  on  the  HUD/FHA  section 
232  (fire  safety  equipment)  and  section 
235  insurance  programs  has  been 
lowered  from  12.00  percent  to  11.50 
percent. 

The  Secretary  has  determined  that 
this  change  is  immediately  necessary  to 
meet  the  needs  of  the  market  and  to 
prevent  speculation  in  anticipation  of  a 
change,  in  accordance  with  his  authority 
contained  in  12  U.S.C.  1709-1. 

As  a  matter  of  policy,  the  Departnrent 
submits  most  of  its  rulemaking  to  public 
comment,  either  before  or  after 
effectiveness  of  the  action.  In  this 
instance,  however,  the  Secretary  has 
determined  that  advance  notice  and 
public  comment  procedures  are 
unnecessary  and  that  good  cause  exists 
for  making  this  final  rule  effective 
immediately. 

HUD  regulations  published  at  47  FR 
56266  (1982).  amending  24  CFR  Part  50. 


25070 Federal  Register  /  Vol.  50.  No.  116  /  Monday.  ]une  17.  1985  /  Rules  and  Regulations 


which  implement  section  102I2)(C)  of  the 
National  Environmental  Policy  act  of 
I960,  contain  categorical  exclusions 
from  their  rt quiremenls  for  the  actions, 
activities  and  programs  specified  in 
§  50  20.  Since  the  amendments  made  by 
this  rule  fall  within  the  categorical 
exclusions  set  forth  in  paragraph  (/)  of 
§  50  20.  the  preparation  of  an 
Environmental  Impact  Statement  or 
Finding  of  No  Significant  Impact  is  not 
required  for  this  rule. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17, 1981. 
AnaKsis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more:  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consiimers.  individual  industries. 
Federal.  State  or  local  governmental 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets 

In  accordance  with  the  provisions  of  5 
U  S.C.  fi05(b)  (the  Regulatory  Flexibility 
Act),  the  undpr«!if;ned  hereby  certifies 
that  this  rule  does  not  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities  The  rule 
provides  for  a  small  increase  in  the 
mortgage  interest  rate  in  programs  of 
limited  applicability,  and  thus  of 
minimal  effect  on  small  entities. 

This  rule  was  not  listed  in  the 
L)epi;rt;Tion?'3  Semiannudl  Agenda  of 
R«'<julat(ons  published  on  October  22. 
1?»84  (4-.  FR  ■«684!  pursuant  to  Executive 
Order  12291  and  the  Regulatory 
Flexibility  .Act 

The  Catalog  of  Federal  Do.^lestic 
Assistance  program  numbers  are  14.10«. 
14.11-.  .ind  14.120. 

List  of  Subjects 

;  Crn  far!  L'X^ 

Condominiums.  Cooperiitives.  Low 
and  moderate  income  housing,  Mortgage 
insurance.  Homeownership.  Grant 
progr.ims:  Mousinu  and  crmrrunity 
development. 

f  CFfi  Part  2JJ 

Fire  prevention.  Health  facilities.  Ijjan 
"pro!>rams:  Health.  Loan  programs: 
Hoi. sing  and  community  development. 
Mortgage  insurance.  Nur^ng  homes. 
I.'itermediate  care  facilities. 

Accordingly,  the  Department  amends 
21  CFR  Parts  232  and  235  as  follows: 


PART  232— NURSING  HOMES  AND 
INtERMEDIATE  CARE  FACILITIES 
MORTGAGE  INSURANCE 

1.  The  authority  citation  for  24  CFR 
Part  232  continues  to  read  as  follows: 

Authority:  Sections  211.  232.  National 
Housing  Act.  (12  U.S.C.  1715b.  1715w): 
Section  7(d).  Department  of  Housing  and 
t'ri)an  Development.  (42  U  S.C,  353S(d)) 

2.  In  S  232.560.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  232.560    Maximum  Interest  rate. 

(aj  The  loan  shall  bear  interest  at  the 
rate  agreed  upon  by  the  lender  and  the 
borrower,  which  fate  shall  not  exceed 
11.50  percent  per  annum,  except  that 
where  an  application  for  commitment 
was  received  by  the  Secretary  before 
June  5. 1985.  the  loan  may  bear  interest 
at  the  maximum  rate  in  effect  at  the  time 
of  application. 


PART  235— MORTGAGE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOME  OWNERSHIP  AND  PROJECT 
REHABIUTATION 

'     3.  The  authority  citation  for  24  CFR 
Part  235  continues  to  read  as  follows: 

Authority:  Sections  211,  235.  National 
Housing  .Act.  (12  U.S.C.  1715b.  1715z):  S«Ttu.n 
7(d).  DepHTtment  of  Housing  and  t'rhan 
Devclopfiient  .\iA.  (42  I!  S.C  3535(dJ). 

4.  In  S  235.9.  paragraph  (a)  is  revised 
to  read  as  follows: 

§  235.9    Maxinmnt  interest  rate. 

(a)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed  11.50  percent  per  annum,  except 
that  where  an  application  for 
commitment  was  received  by  the 
Secretary  before  June  5,  1985.  the  loan 
may  bear  interest  at  the  maximum  rate 
in  effect  at  the  time  of  application. 

5.  In  §  235.540,  paragraph  (a)  is 
re^  ised  to  read  as  follows: 

$  235.540    Maximum  interest  rate. 

(a)  On  or  after  |une  5.  1985.  the  loan 
shall  bear  interest  at  tho  rate  agreed 
upon  by  the  lender  and  the  borrower, 
which  rate  shall  not  exceed  11.50 
percent  per  annum,  with  the  exception 
of  applications  submited  pursuant  to 
feasibility  letters,  or  outstanding 
conditional  or  firm  commitments,  issued  - 
prior  to  the  effective  date  of  the  new 
rate.  In  these  instances,  applications 
will  be  processed  at  a  rate  not 
exceeding  the  applicable  previous 
maximum  rates,  if  the  higher  rate  was 
previously  agreed  upon  by  the  parties. 
Notwithstanding  these  exceptions,  the 
application  will  be  processed  at  the  new 


lower  rate  if  requested  by  the 
mortgagee. 

D«lcd:  June  4.  1985. 
|anet  Hale, 

Ading  Cfneral  Deputy  Assistant  Secretary 
fi  ir  Housing — Deputy  Federal  Housing 
Corrniission. 

[KR  Doc.  85-14435  Filed  6-14-85:  8:45  Bin| 
BILUNC  COOE  42 10-27 -M 


/ 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1,  301,  and  602 

I  TO.  60281 

Imormatlon  Returns  Required  by 
Officers,  Directors  and  Shareholders 
of  Foreign  Personal  Holding 
Companies 

Correction 

In  the  issue  of  Tuesday,  June  4. 1985, 
in  the  document  beginning  on  page 
23407  in  the  second  column,  make  the 
following  correction: 

On  page  23410,  first  column,  in  the  file 
line  at  the  end  of  the  document.  "FR 
Doc.  85-13277"  should  read  "FR  Doc.  85- 
13227". 

BILLING  CODE  1S05-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

ICG013  85-061 

Regatta;  Annual  Kennewick, 
Washington,  Columbia  Unlimited 
Hydroplane  Races 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 


summary:  The  Coast  Guard  is 
promulgating  permanent  special  local 
regulations  for  a  part  of  the  waters  of 
the  Columbia  River  at  Kennewick. 
Washington,  from  the  western  end  of 
Hydro  Island  to  the  western  end  of 
Clover  Island.  I  he  special  regulations 
will  be  in  effect  daily  from  Tuesday 
through  Satufdoy,  July  23.  to  27, 1985. 
from  8.30  a.m.  to  7:30  p.m..  and  on 
Sunday,  July  2B,  1985.  from  8:30  a.m. 
until  one  hour  after  the  conclusion  of  the 
last  race;  and  thereafter  annually  during 
the  last  week  of  July  as  published  in  the 
Local  Notice  to  Mariners.  This  is  being 
done  to  promote  the  safe  conduct  of  the 
Kennewick.  Washington.  Columbia 
Unlimited  Hydroplane  Races  scheduled 


Federal  Register  /  Vol.  50,  No.  116  /  Monday.  June  17.  1985  /  Rules  and  Regulations  25071 


during  this  time  period  as  part  of  the  Tri- 
Cities  Water  Follies.  It  is  intended  to 
restrict  general  navigation  in  the  area 
for  the  safety  of  spectators  and 
participants  in  this  event. 
EFFECTIVE  DATES:  July  23-28. 1985.  and 
annually  thereafter  during  the  last  week 
of  July  as  published  in  the  Local  Notice 
to  Mariners. 

FOR  FURTHER  INFORMATION  CONTACT: 

LCDR  Mark  P.  Troseth,  Chief.  Port 
Operations  Department,  6767  North 
Basin  Avenue,  Portland,  Oregon  97217, 
(503)  240-9317. 

SUPPLEMENTARY  INFORMATION:  On 
Monday,  April  22. 1985,  the  Coast  Guard 
published  a  Notice  of  Proposed  Rule 
Making  in  the  Federal  Register  for  these 
regulations  (50  FR  15760).  Interested 
persons  were  requested  to  submit 
comments  and  no  comments  were 
received. 

Drafting  Information 

The  drafters  of  these  regulations  are 
LT  M.  P.  Rand,  USCG,  Project  Officer. 
U.S.  Coast  Guard  Marine  Safety  Office. 
Portland.  Oregon,  and  LCDR  D.  G.  Beck. 
USCG,  Project  Attorney,  Thirteenth 
Coast  Guard  District  Legal  Officfe. 

Discussion  of  Comments 

No  comments  were  received.  Minor 
editorial  changes  were  made  in  the  final 
rule  to  improve  the  overall  clarity  of  the 
rule. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and  non- 
significant under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluaficm  is  unnecessary. 
These  regulations  affect  a  short  section 
of  the  Columbia  River  with  only  light 
commercial  traffic  and  will  be  in  effect 
for  only  six  (6)  days,  two  of  those  being 
Saturday  and  Sunday.  On  the  days  of 
time  trials.  Tuesday  through  Saturday. 
July  23  to  27. 1985,  and  annually 
thereafter,  the  Patrol  Commander  will 
allow  commercial  traffic  to  transit  the 
area  between  time  trials.  On  race  day, 
Sunday,  July  28. 1986,  all  traffic  will  be 
excluded.  This  race  is  an  annual  event 
and  similar  regulations  have  been 
promulgated  in  the  past.  There  has  been 
no  evidence  brought  to  the  attention  of 
the  Coast  Guard  of  significant  adverse 
economic  effect  from  such  past 
regulation. 

Since  the  impact  of  these  regulations 
is  expt^cled  to  be  minimal  the  Coast 
Guard  ck;rtinos  that  they  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Final  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Part  100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  by  adding 

§  100.1303  to  read  as  follows: 

§  100.1303    Annual  Kennewick, 
Washington,  Columbia  Unlimited 
Hydroplane  Races. 

(a)  From  Tuesday  through  Saturday, 
July  23  to  27, 1985,  this  regulation  will  be 
in  effect  from  8:30  a.m.  until  7:30  p.m.  On 
Sunday,  July  28, 1985,  this  regulation  will 
be  in  effect  from  8:30  a.m.  until  one  hour 
after  the  conclusion  of  the  last  race.  This 
section  will  be  effective  thereafter 
annually  during  the  last  week  of  July  as 
published  in  the  Local  Notices  to 
Mariners. 

(b)  The  Coast  Guard  will  restrict 
general  navigation  and  anchorage  by 
this  regulation  during  the  hours  it  is  in 
effect  on  the  waters  of  the  Columbia 
River  from  the  western  end  of  Hydro 
Island  to  the  western  end  of  Clover 
Island  at  Kennewick,  Washington. 

(c)  When  deemed  appropriate,  the 
Coast  Guard  may  establish  a  patrol 
consisting  of  active  and  auxiliary  Coast 
Guard  personnel  and  vessels  in  the  area 
described  in  paragraph  (b)  of  this 
section.  The  patrol  shall  be  under  the 
direction  of  a  Coast  Guard  officer  or 
petty  officer  designated  as  Coast  Guard 
Patrol  Commander.  The  Patrol 
Commander  is  empowered  to  forbid  and 
control  the  movement  of  vessels  in  the 
area  described  in  paragraph  (b)  of  this 
section. 

(d)  The  Patrol  Commander  may- 
authorize  vessels  to  be  underway  in  the 
area  described  in  paragraph  (b)  of  this 
section  during  the  hours  this  regulations 
is  in  effect.  All  vessels  permitted  to  be 
underway  in  the  controlled  area  (other 
than  racing  or  official  vessels)  shall  do 
so  only  at  speeds  which  will  create 
minimum  wake  consistent  with 
maintaining  steerageway,  and  not  to 
exceed  seven  (7)  miles  per  hour.  This 
speed  limit  may  be  adjusted  at  the 
discretion  of  the  Patrol  Commander  to 
enhance  the  level  of  safety. 


(e)  A  succession  of  sharp,  short 
signals  by  whistle,  siren,  or  horn  from 
vessels  patrolling  the  area  under  the 
direction  of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Vessels  signalled  shall  stop  and 
shall  comply  with  the  orders  of  the 
patrol  vessel  personnel;  failure  to  do  so 
may  result  in  expulsion  from  the  area, 
citation  for  failure  to  comply,  or  both. 

Dated:  ]une  6. 1985. 
R.R.  Garrett, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  13th  Coast  Guard  District. 
|FR  Doc.  85-14456  Filed  6-14-85:  8:45  am) 

BUXINQ  COOE  4910-14-M 


33  CFR  Part  100 
[CGD  09-85-12] 

Special  Local  Regulations;  Duluth 
Harbor  Fireworks  Display 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Duluth  Harbor 
Fireworks  Display.  This  event  will  be 
held  on  July  4, 1985.  The  regulations  are 
needed  tp  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
effective  DATES:  These  regulations 
become  effective  and  teminate  on  July  4. 
1985. 

FOR  FURTHER  INFORMATION  CONTACT:     - 
MSTC  Gary  H.  Lindsay,  Office  of  Search 
and  Rescue,  Ninth  Coast  Guard  District, 
1240  E  9th  St.,  Cleveland.  OH  44199, 
(216)  522-4420. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Rule  Making  has  not  been 
published  for  these  regulations  and  they 
are  being  made  effective  in  less  than  30 
days  from  the  date  of  publication. 
Following  normal  rulemaking 
procedure*  would  have  been 
impractical.  The  application  to  hold  this 
event  was  not  recfeived  until  June  4, 
1985,  and  there  was  not  sufficient  time 
remaining  to  publish  proposed  rules  in 
advance  of  the  event  ofto  provide  for  a 
delayed  effective  date. 

Drafting  Information 

The  di-afters  of  this  regulation  are 
MSTC  Gary  H.  Lindsay,  project  officer.  • 
Office  of  Search  and  Rescue  and  LCDR 
A.R.  Butler,  project  attorney.  Ninth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Duluth  Harbor  Fireworks  Display 
will  be  conducted  in  the  Duluth  Harbor 
on  July  4, 1985.  This  event  will  have 
falling  ash  and  debris  and  an  unusually 
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large  concentration  of  spectator  boats 
could  pose  hazards  to  navigation  in  the 
area.  Vessels  desiring  to  transit  the 
regulated  area  may  do  so  only  with  prior 
approval  of  the  Patrol  Commander  (U.S. 
Coast  Guard  Station  Duluth.  MN). 

List  of  Subjects  in  33  CFR  Part  100 

Matine  safety.  Navigation  (water). 
Regulatioiu 

PART  100— {AMENDED] 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  for  Part  100  continues 
to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR 
1.46(c)(5)  and  33  CFR  100.35 

2.  Part  100  is  amended  to  add  a 
temporary  S  100.35-0912  to  read  as 

follows: 

J  100.35-0912    Duluth  Hart>or  ftrewoffca 


(a)  Regulated  Area.  That  portion  of 
the  Duluth  Harbor  Basin  Northern 
Section  bounded  on  the  south  by  a  line 
drawn  on  a  bearing  of  087  degrees  true 
from  the  Cargill  Pier  through  Duluth 
Basin  Lighted  Buoy  5  (LLNR  1813)  to  the 
opposite  shore  on  the  north  by  the 
Duluth  Aerial  Bridge. 

(b)  Special  Local  Regulations.  (1)  The 
above  portion  of  Duluth  Harbor.  Lake 
Superior  will  be  closed  to  all 
commercial  vessel  navigation  or 
anchorage  from  7:30  p.m.  (Local  Time) 
until  11:00  p.m.  on  July  4. 1985. 

(2)  The  following  portion  of  Duluth 
Harbor  Basin  Northern  Section  will  be 
closed  to  all  traffic  from  7:30  p.m.  (Local 
Time)  until  11:00  p.m.  July  4. 1985. 

(i)  Within  300  yards  of  position  46 
degrees  46  minutes  38  seconds  north 
and  092  degrees  06  minutes  06  seconds 
west. 

(3)  Vessels  desiring  to  transit  the 
restricted  area  may  do  so  only  with 
prior  approval  of  the  Patrol  Commander  j 
and  when  so  directed  by  that  officer.   ^ 
Vessels  will  be  operated  at  a  "no  wake" 
speed  to  reduce  the  wake  to  a  minimum 
and  in  a  manner  which  will  not 
endanger  participants  in  the  event  or 
any  other  craft.  These  rules  shall  not 
apply  to  participants  in  the  event  or 
vessels  of  the  patrol,  in  the  performance 
of  their  assigned  duties. 

(4)  A  successiori  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  areas  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Vessels  signaled  shall  stop  and 
shall  comply  with  the  orders  of  the 
Patrol  Vessel:  failure  to  do  so  may  result 


in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

Dated:  June  10. 1965. 
LW.  Garrett 

Chief  of  Staff  (Acting).  Captain.  U.S.  Coast 

Guard.  Commander.  Ninth  Coast  Guard 

District. 

(FR  Doc.  85-14457  Filed  6-14-85;  8:45  am)    . 
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33CFR  Part  117 
(CGD7-«4-01J 

DrawtMidge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  FL  and 
Savannah  River,  GA 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  At  the  request  of  the  Florida 
Department  of  Transportation,  the  Coast 
Guard  is  changing  the  regulations 
governing  the  Merrill  Barber  Bridge,  mile 
951.9.  at  Vero  Beach  by  permitting  the 
number  of  openings  to  be  limited  during 
certain  periods.  This  change  is  being 
made  because  vehicular  traffic  has 
increased.  This  action  will 
accommodate  the  needs  of  vehicular 
traffic  yet  still  provide  for  the 
reasonable  needs  of  navigation.  Also, 
the  Coast  Guard  is  correcting  a 
typographical  error  in  a  previously 
published  drawbridge  regulation 
governing  the  Seaboard  System  Railroad 
bridge  over  the  Savannah  River  near 
Augusta,  GA. 

EFftCTiVE  DATE:  These  regulations 
become  effective  on  July  17, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Walt  Paskowsky,  Bridge 
Administration  Specialist,  telephone     ^ 
(305)  350-4103.  ' 

SUPPLEMENTARY  INFORMATION:  On 
December  24.  1984  the  Coast  Guard 
published  a  Supplemental  Notice  of 
Proposed  Rulemaking  (49  FR  49855) 
concerning  this  amendment  to 
regulations  governing  the  Merrill  Barber 
bridge.  The  Commander.  Seventh  Coast 
Guard  District,  also  published  the 
proposal  as  a  Public  Notice  dated 
January  8. 1985.  In  each  notice  interested 
persons  were  given  until  February  7, 
1985  to  submit  comments.  Since  the 
change  to  33  CFR  117.371(d)  simply 
corrects  the  mileage  identification  of  a 
bridge,  public  comment  on  this 
amendment  is  considered  unnecessary 
and  was  therefore  not  sought. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Mr.  Walt  Paskowsky.  Bridge 
Administration  Specialist,  project 


officer,  and  Lieutenant  Commander  Ken 
Gray,  project  attorney. 

Discussion  of  Comments 

Two  comments  were  received.  The 
Indian  River  County  Commission 
advised  it  had  no  objection  to  the 
proposed  revision.  The  other  commenter 
opposed  further  restrictions  on  bridge 
openings  and  suggested  that  land  traffic 
be  routed  over  the  nearby  17th  Street 
high  level,  fixed  bridge,  that  drawbridge 
operators  be  better  trained,  and  that  the 
bridge  be  equipped  with  a  VHF 
radiotelephone  to  facilitate 
communication  between  vessels  and 
bridgetenders.  The  Coast  Guard  has  no 
authority  to  reroute  the  movement  of 
land  traffic.  Adequate  training  for 
drawtenders  is  implicitly  required  by  33 
CFR  117.7(b)(1)  which  requires 
drawbridge  owners  to  ensure  that  the 
necessary  drawtenders  are  provided  for 
the  safe  and  prompt  opening  of  the 
draw.  Radiotelephone  installation  is 
under  study  by  the  Florida  Department 
of  Transportation. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  cegulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).         '' 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  We  conclude 
this  because  it  exempts  commercial 
vessels  such  as  tugs  with  tows  and 
regularly  scheduled  cruise  vessels.  Since 
the  economic  impact  of  these  regulations 
is  expected  to  be  minimal,  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

l.The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46  and  33 
CFR  1.05-l(g) 

2.  Sections  117.261(i)(l)  and  117.371(d) 
are  revised  to  read  as  follows: 

§  117.261     Atlantic  Intracoastal  Waterway 
from  St.  Marys  River  to  Miami. 
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(i)(l)  The  draw  of  the  SR-(>0  bridge, 
milo  951.9.  at  Vero  Btjach.  shall  open  on 
signal;  except  that  frc^m  7.45  a.m.  to  9 
a.m.,  12  noon  to  1:15  p.m.,  and  4  p.m.  to 
5:15  p.m..  Monday  through  Friday, 
except  federal  hoiidajys,  the  draw  need 
only  open  at  8:30  a.m..  12:30  p.m.  and 
4:30  p.m.  From  Decertber  1  through  April 
30  from  7  a.m.  to  6  p.m.,  Monday  through 
Friday,  except  fedeial  holidays,  and 
except  as  provided  above,  the  draw 
need  only  open  on  the  hour,  quarter- 
hour,  half-hour,  and  fliree-quarter  hour. 
Public  vessels  of  the  United  States,  state 
or  local  government  vessels  used  for 
public  service,  tugs  with  tows,  regularly 
scheduled  cruise  vessels  and  vessels  in 
distress  shall  be  passed  at  any  time. 


§  1 17.371    Savannah  Aiver,  Georgia. 

•  *  •  •  * 

(d)  The  draw  of  the  Seaboard  System 
Railroad  bridge,  mile  195.4  near 
Augusta,  shall  open  on  signal  if  at  least 
three  hours  notice  is  given. 

Dated:  May  29,  1985. 
A.R.  Lanelere, 

Captain.  U.S.  Coast  Guard  Acting 
Commander.  Seventh  Coast  Guard  District 
|FR  Doc.  85-14451  Filed  6-14-65;  8:45  ^m] 
BILLING  CODE  4S10-14-M 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
37  CFR  Part  10         1 

(Docket  No.  407  88-4181] 

Practice  Before  ttie  Patent  and 
Trademark  Office 

agency:  Patent  and  Trademark  Office. 
Commerce. 

ACTION:  Final  rule:  correction. 

summary:  This  document  corrects 
cleric.il  errors  in  the  notice  of  final  rules 
amending  the  Patent  and  Trademark 
Office  (FFO)  rules  of  practice  governing 
practice  before  the  PTO  by  attorneys 
and  agents,  which  were  published  inlhe 
Federal  Register  on  February  6, 1985  (50 
FR  5158  to  5187). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ciimeron  Weiffenb  ich.  Director  of  the 
Office  of  Enrollment  and  Discipline,  by 
telephone  at  (703)  537-2012,  or  by  mail 
marked  to  his  attention  and  addressed 
to  Box  OED,  Commissioner  of  Patents 
and  Trademarks,  Washington,  D.C. 
20231. 


SUPPLEMENTARY  INFORMATION: 
Clerical  Coirections  to  the  Rules 

The  following  corrections  are  made  to 
the  Federal  Register  issue  of  February  6, 
1985: 

1.  On  page  5176,  the  first  column, 

§  10.23(c)(8)  is  corrected  by  deleting  the 
fourth  appearing  "to"  in  the  first 
sentence. 

2.  On  page  5176,  the  second  column, 

§  10.23(c)(16).  the  reference  to  "§  101.31  ' 
is  corrected  to  read  "§  10.131". 

3.  On  page  5183,  the  second  column, 
the  first  sentence  of  §  10.136(d)  is 
corrected  by  changing  the  word  "if  to 
"in". 

4.  On  page  5183.  the  second  column, 
the  reference  to  "5  U.S.C  3105"  in 

§  10.139(a)  is  corrected  to  rea(:^"5  U.S.C. 
3105". 

5.  On  page  5183,  the  third  column,  the 
word  "requies"  in  §  10.139(d)(2)  is 
corrected  to  read  "requires". 

6.  On  page  5185.  the  third  column,  the 
second  sentence  of  §  10.154(a)  is 
corrected  by  changing  "(a)"  to  "(1)"  and 
"(b)"  to  "(2)". 

7.  On  page  5186,  the  first  column, 

S  10.154(b)(3)  is  corrected  by  deleting 
"and". 

Dated:  June  6, 1985. 
Donald  I.  Quigg, 

Acting  Commissioner  of  Patents  and 
Trademarks. 
[FR  Doc.  85-14449  Filed  6-14-85:  8:45  amj 

BILLING  CODE  3510-1»-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(Region  II  Docket  No.  49;  A-2-FRL-2850-61 

Approval  and  Promulgation  of 
Implementation  Plans;  New  York  1982 
Ozone  and  Carbon  Monoxide 
Attainment  Plan 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

summary:  This  notice  announces  final 
approval  by  the  Environmental 
Protection  Agency  (EPA)  of  a  revision  to 
the  New  York  State  Implementation 
Plan  (SIP)  to  provide  for  attainment  of 
the  national  ambient  air  quality 
standards  for  ozone  and  carbon 
monoxide  in  the  New  York  City 
metropolitan  area  (New  York  City  and 
Nassau,  Suffolk,  Rockland  and 
Westchester  Counties).  This  "1982  SIP 
Revision"  was  developed  to  meet  the     , 
requirements  of  Part  D  of  the  Clean  Air 
Act. 

This  final  action  also  removes  a 
condition  that  EPA  placed  on  its 


approval  of  a  1979  revision  to  the  SIP. 
This  condition,  promulgated  at  40  CFR 
52.167(0(2^.  required  the  submittal  by 
the  State  of  New  York  of  an  adequate 
emissions  inventory  of  volatife  organic 
compounds  (VOCs)  for  the  New  York 
City  metropolitan  area.  The  removal  of 
this  condition  results  in  the  full 
unconditional  approval  of  the  1979  SIP 
as  rheeting  the  requirements  of  Part  D  of 
the  Clean  Air  Act  with  regard  to 
attainment  of  the  ozone  standard.  It 
consequently  lifts  a  moratorium  on  the 
construction  or  modification  of  major 
sources  of  VOCs  that  has  been  in  effect 
in  the  New  York  City  metropolitan  area. 
EFFECTIVE  DATE:  This  action  is  effective 
on  June  17, 1985. 

ADDRESSES:  Copies  of  the  State's 
submittals,  public  comments  received  on 
EPA's  notices  of  proposed  rulemaking, 
and  an  EPA  Technical  Support 
Document  concerning  this  action  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations: 
Environmental  Protection  Agency. 

Region  II.  Air  Programs  Branch,  Jacob 

K.  Javits  Federal  Building,  26  Federal 

Plaza,  Room  1005,  New  York.  New 

York  10278 
Environmental  Protection  Agency, 

Public  Information  Reference  Unit, 

Library,  401  M  Street  SW., 

Washington,  D.C.  20460 
New  York  State  Department  of 

Environmental  Conservation,  Division 

of  Air,  50  Wolf  Road.  Albany,  New 

York  12233-0001 
New  York  State  Department  of 

Environmental  Conservation,  Region 

1,  State  University  of  New  York, 
Building  40,  Stony  Brook.  New  York 
11790 

New  York  State  Department  of 
Environmental  Conservation,  Region 

2,  Two  World  Trade  Center.  New 
York.  New  York  10047. 

Copies  of  material  incorporated  by 
reference  may  be  examined  at:  Office  of 
the  Federal  Register,  1100  L  Street  NW.. 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  S.  Baker,  Chief.  Air  Programs 
Branch,  Environmental  Protection 
Agency,  Region  II,  Jacob  K.  Javits 
Federal  Building,  26  Federal  Plaza  Room 
1005,  New  York,  NY  10278,  (212)  264- 
2517. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  response  to  provisions  of  the  1977 
Amendments  to  the  Clean  Air  Act,  on 
May  16, 1979  the  State  of  New  York 
submitted  to  the  Environmental 
Protection  Agency  (EPA)  a  revision  to 
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Its  State  Implementation  Plan  (SIP)  for 
the  New  York  City  metropolitan  area 
(New  York  City  and  Nassau.  Suffolk. 
Rockland  and  Westchester  Counties). 
This  1979  revision  presented  a  program 
to  continue  the  State's  efforts  toward 
attainment  of  the  national  ambient  air 
quality  standards  for  ozone  and  carbon 
monoxide.  EPA  approved  this  revision, 
with  conditions,  on  May  21, 1980  (45  FR 
33981).  However,  because  the  State 
requested  and  received  an  extension  to 
December  31. 1987for  attainment  of  the 
standards,  it  was  required  to  submit  by 
luly  1.  1982  another  revision  to  its  SIP. 
This  revision  was  submitted  to  EPA  on 
July  1. 1982  and  August  3, 1982. 

Based  on  EPAs  review  of  these  "1982 
submissions."  on  February  3. 1983  (48  FR 
5144)  EPA  proposed  disapproval  of  the 
New  York  SIP.  (The  reader  is  referred  to 
this  February  3, 1983  notice  for  a 
complete  description  of  the  State's  1982 
submissions,  EPAs  review  criteria  and 
EPAs  findings  as  a  result  of  its  review.) 
In  brief.  EPA  found  that  the  1982 
submissions  did  not  provide  for 
attainment  of  the  ozone  and  carbon 
monoxide  standards  by  December  31. 
1987.  The  SIP  revision  also  did  not 
include  commitments  to  implement  all 
reasonably  available  control  measures 
nor  did  it  contain  adequate  schedules 
for  the  development  and  implementation 
of  such  measures. 

On  February  2. 1984  the  Governor  of 
the  State  of  New  York  adopted  and 
submitted  to  EPA  a  supplement  to  the 
1982  submissions.  EPA  also  received 
"additional  information  regarding  this 
supplemental  submission  from  the  Nevv 
York  State  Department  faf 
Environmental  Conservation  (NYSDF.C) 
on  February  7. 15  and  17.  1984.  All  of 
this  material  was  prepared  to  address 
the  deficiencies  found  in  the  1982 
submissions. 

On  .May  1. 1984  (49  FR  18558)  EPA 
published  another  notice  of  proposed 
rulemaking  which  dealt  with  New 
York's  1982  SIP  revision  submittals  up  to 
that  point  in  time  (i.e..  the  original  1982 
submissions,  the  February  2. 1984 
supplement,  and  the  additional 
information  dated  February  7. 15  and  17. 
1984).  In  that  notice  EPA  proposed  to 
find  that  the  1982  SIP  revision  for  the 
New  York  City  metropolitan  area  was 
now  approvable.  This  proposal 
reversed,  based  on  the  additional 
submittals.  EPA's  February  3. 1983 
p.'oposed  disapproval  of  the  SIP. 
Today's  notice  finalizes  EPA's  May  1. 
1984  notice  of  proposed  rulemaking.  The 
public  is  referred  to  that  notice  for  a 
detailed  discussion  of  the  revisions 
submitted  prior  to  that  date. 


II.  Changes  From  EPA's  May  1. 1984 
Proposal 

Today's  action  takes  into 
consideration  six  submittals  received 
from  New  York  subsequent  to  EPA's 
May  1, 1984  notice  of  proposed 
rulemaking.  Each  of  these  submittals 
relate  to  the  SIP's  carbon  monoxide 
control  program. 

As  a  part  of  the  continuing 
development  of  its  1982  SIP  revision. 
New  York  committed: 

•  By  June  1, 1984  to  develop  and 
implement  through  agreements  with 
local  government  an  indirect  source 
review  program  in  those  parts  of  Nassau 
County  classified  under  section  107(d)  of 
the  Clean  Air  Act  as  not  attaining  the 
carbon  monoxide  standards,  and 

•  By  September  1. 1984  to  analyze 
and  commit  to  control  measures  for  a 
second  grouping  of  carbon  monoxide  hot 
spots  in  New  York  City. 

Despite  the  fact  that  EPA  had  not 
taken  final  action  on  its  1982  SfP 
revision.  New  York  State  has  been 
implementing  these  provisions. 
Consequently,  on  October  1. 17  and 
November  30. 1984.  on  January  4.  25.  and 
30, 1985  and  on  March  6. 1985  NYSDEC 
supplemented  its  1982  SIP  submittals 
with  the  following  additional 
documents: 

•  October  1. 1984 — a  letter  identifying 
additional  carbon  monoxide  hot  spot 
locations  in  the  Mitchel  Field  area  of 
Nassau  County  and  commitments  to 
mitigate  the  identified  carbon  monoxide 
problems.  This  letter  also  transmitted 
three  agreements  from  communities  in 
.Nassau  County  concerning  indirect 
source  review. 

•  October  17. 1984— a  letter 
transmitting  four  additional  agreements 
from  communities  in  Nassau  County  and 
information  on  New  York  City's 
progress  in  identifying  and  correcting  its 
carbon  monoxide  hot  spot  problems. 

•  November  30. 1984 — a  letter 
transmitting  three  more  agreements  from 
communities  in  Nassau  County  andtan 
expanded  report  concerning  the  New 
York  City  information  transmitted  on 
October  17. 1984. 

•  January  4. 1985 — a  letter 
transmitting  two  more  agreements  from 
communities  in  Nassau  County. 

•  January  24  and  30. 1985— a  letter 
transmitting  an  Air  Guide  prepared  by 
NYSDEC  which  sets  forth  detailed 
procedures  for  implementing  indirect 
source  review  requirements.  These 
letters  also  transmitted  an  additional 
indirect  source  review  agreement  from  a 
community  in  Nassau  County. 

•  March  6. 1985 — a  letter  transmitting 
five  additional  indirect  source 
agreements. 


Today's  action  is  based  on  full 
consideration  of  these  latest  submittals. 
The  submittal  by  New  York  of  its  Air 
Guide,  the  New  York  City  program  for 
correcting  hotspot  problems,  and  the 
implementation  agreements  for  eighteen 
communities  in  Nassau  County  enables 
EPA  to  take  today's  final  action  to 
approve  the  New  York  SIP  relating  to 
carbon  monoxide.  However,  it  should  be 
noted  that  the  adequacy  of  the 
implementation  of  these  agreements  and 
of  the  New  York  City  hotspot  program 
remains  the  subject  of  further  EPA 
review  and  will  be  treated  in  the  future 
in  a  separate  Federal  Register  notice  of 
proposed  rulemaking.  As  noted  earlier, 
today's  notice  also  takes  action  to 
finalize  EPA's  May  1. 1984  proposed 
approval  of  the  New  York  SIP  with 
regard  to  ozone  attainment  in  the  entire 
New  York  City  metropolitan  area. 

III.  Public  Comments 

A.  Introduction 

During  the  public  comment  period 
established  by  its  February  3. 1983 
proposal.  EPA  received  comments  from 
eight  commentators.  These  comments 
addressed  eleven  principal  issues.  Also, 
as  a  result  of  EPA's  May  1. 1984 
proposal,  five  comments  which 
addressed  six  principal  issues  were 
received.  A  majority  of  the  issues  raised 
by  commentators  on  the  February  3, 
1983  proposal  were  resolved  by  the 
State  in  its  February  2, 1984 
supplemental  submission. 

Comments  are  summarized  and 
disctissed  in  this  section  of  today's 
notice.  They  are  also  treated  in  greater 
detail  in  a  document  entitled,  "Technical 
Support  yocument:  Respone  to 
Commenls  on  1982  Revision  to  the  New 
York  State^plementation  Plan. 
January  1984,"  This  document  is 
available  at  the  locations  identified  in 
the  ADDRESSES  section  of  today's  notice. 

B.  Comments  on  the  February  3.  1983 
Proposal 

1.  Ozone  Modeling 

Comment:  Since  atmospheric 
modeling  is  not  precise.  EPA  should  not 
require  a  60  percent  reduction  in  VOC 
emissions  as  being  necessary  to  attain 
the  ozone  standard.  Instead,  the  58 
percent  reduction  that  the  State  claims 
is  reasonable  for  attainment  should  be 
accepted. 

Response:  In  a  joint  effort.  New  York, 
New  Jersey  and  EPA  initially 
determined  that  a  60  percent  reduction 
in  VOC  emissions  was  necessary  to 
attain  the  ozone  standard.  However, 
based  on  changes  to  the  assumptions 
about  emissions  in  future  years.  EPA 
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currently  believes  thai  a  59  percent 
):  Juction  in  VOC  emissions  ih  suffii-ient 
lo  attain  the  ozone  stdndard  in  th**  New 
York  City  metropolitan  area.  The  New 
York  Fpl)rii.irv  2, 1484  supplemental 
siibmission  reflects  ti\is  iiunib-^r.  so  the 
i  sue  is  now  effectively  moot.  iFor  a 
fuller  disousFion  of  the  substance  of  this 
isstit;.  the  reader  is  u-forred  to  F.PA's 
Mi<y  1. 1904  notice  of  proposed 
rulemakirig). 

Cumment:  The  periaiiitaae  redurtion 
in  VOC  emissions  idfsitified  by  the  State 
if  Connecticut  in  its  SIP  as  being 
nece.ssary  for  attainment  of  the  ozone 
standard  is  much  less  than  that  needed 
for  th«  States  of  New  York  and  New 
Jersey,  even  though  all  three  states  are 
in  the  same  air  quality  control  region. 

ficspotiSi\  The  attainment 
demonstialion  piepared  by  the 
Connccti'jbt  Department  of 
Envifonajf  iilal  Protection  is  a  statewide 
analysis,  ising  a  worst  case  design 
vaiiic  to  determine  a  VOC  emission 
redaction  target  to  be  applied  in  both 
u'b-.in  and  nonurban  areas  of  the  State. 
Whi'.e  a  part  of  Fciirfield  County, 
Conaectirut  is  included  in  the  New 
Jersey-New  York-Connecticut  Interstate 
Air  Quality  Control  Region,  Connecticut 
does  not  consider  this  area  a  part  of  the 
New  York  City  metropolitan  area  for 
ozone  planning  purposes. 

Coiisistent  with  EPA  criteria  for 
approval  of  1979  SIP  revisions  (43  KR 
21673:  May  19, 1978),  EPA  concurs  with 
Connecticut's  position.  EPA  requires 
that  "urban  areas"  as  defined  by  the  , 
U.S.  Bureau  of  the  Census,  and  all  fringe 
areas  of  development  be  used  for  ozone 
control  strategy  planning.  No  part  of 
Connecticut  is  within  the  New  York 
urban  area.  Furthertntire.  EPA  duns  not 
believe  that  the  southwestern  portion  of 
Cor.nt'cti'-ut  can  be  considered  a  fringe 
development  area  of  the  Nt^w  York  City 
metropolitan  area  because  the, 
population  and  VOC  emission  densities 
in  these  two  areas  aw.  significantly      ' 
different  from  one  another  and  the 
emission  source  characteristics  of  the 
two  areas  are  also  quite  diffen?nt. 

2.  Air  Quality  Monitoring 

Ctimment:  EPA  should  withhold 
approval  of  the  SIP  since  the  aii  i^uality 
data  01'  which  it  is  based  was  (.iillected 
at  an  insufficient  number  of  microscale 
Hionitors  particularly  in  the  rase  of 
carbon  monoxide. 

Response:  EPA  hsis  determined  that 
the  State's  carbon  monoxide  hotspot 
study,  along  with  its  monitoring 
network,  is  adequate  to  assess  the 
magnitude  and  extent  of  the  carbon 
monoxide  problem  in  the  New  York  C 
metropolitan  area.  The  ozone  monitoring 
network  is  also  adequate. 
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3.  Fmisnions  Inventory 

Comment:  The  SIP  does  not  include  an 
accurate  and  current  inventory  of 
emissions  having  an  impact  on  the 
nonattainment  area.  Also,  annual 
updates  of  the  inventory  are  not 
provided.  The  updates  are  necessary  in 
order  to  indicate  emissions  growth  and 
progress  in  reducing  emissions  from 
existing  sources. 

Response:  In  its  February  3, 1983 
notice,  EPA  found  the  State's  emissions 
inventory  for  VOCs  to  be  accurate, 
comprehensive,  and  consistent  with 
EPA  guidance  and  policy  requirements. 
Moreover,  the  inventory  of  carbon 
monoxide  emissions  was  found  to  be 
adequate  to  define  the  magnitude  and 
extent  of  carbon  monoxide  problems. 

Based  upon  its  review  of  the  State's 
February  2, 1984  supplemental 
submission,  EPA  has  found  i'^at  the  1982 
SIP  revision  now  has  an  adequ.Tte 
emissions  inventory  for  carbon 
monoxide.  The  supplement  also 
provides  a  State  commitment  to  track 
both  VOC  and  carbon  monoxide 
emissions  and  to  provide  EPA  with 
annual  reports  on  progress  in  reducing 
emissions. 

4.  Stationary  Source  Control  Measures 

Comment:  EPA  did  not  adequately 
address  the  State's  failure  to  commit  to 
a  Stage  II  vapor  recovery  program,  and 
should  withhold  approval  of  the  SIP 
until  the  State  makes  specific 
commitments  to  this  "proven  and  cost 
effective"  control  strategy. 

Response:  The  February  2, 1984 
supplemental  submission  commits  the 
State  to  develop  and  fully  implement  a 
Stage  II  vapor  recovery  program  by 
December  31, 1987. 

Comment:  The  implementation  of  a 
Stage  II  vapor  recovery  program  in  New 
York  is  dependent  on  EPA's  publication 
of  a  Control  Techniques  Guideline 
(CTG)  document. 

fxesponse:  The  availability  of  a  CTG 
document  is  not  prerequisite  for  EPA 
acceptance  of  a  State  commitment  to 
implement  a  Stage  II  vapor  recovery 
program.  While  EP.A  recognizes  that  its 
publication  of  such  a  document  would 
aid  New  York  in  its  efforts  to  develop 
and  implement  a  Stage  II  vapor  recovery 
program,  its  absence  does  not  preclude 
the  State  from  meeting  its  commitment. 

5.  Motor  Vehicle  Inspection  and 
Maintenance  (I/M)  Program 

Comment.  EPA  should  not  approve 
the  State's  light  duty  vehicle  I/M 
pro.>4ram  until  the  Slate  fully  explores 
the  inclusion  in  this  program  of  a  check 
to  see  if  the  vehicle's  emission  control 
system  has  been  tampered  with  and  if 


the  vehicle's  fuel  inlet  restrictor  has 
been  altered  to  allow  the  use  of  le.ided 
fiiel. 

Response:  Although  EPA  policy  does 
nul  ttUjuire  an  anti-tampering  prn.-^ram 
for  approval  of  a  State's  I/M  pro,qram. 
the  State's  Februaty  2, 1984 
supplemental  submission  commits  the 
State  to  develop  and  implement  an  anti- 
tampering  program  by  July  1984.  As  part 
of  the  anti-tampering  program,  the  State 
will  also  check  to  determine  that  a 
vehicle's  fuel  inlet  restrictor  is  present. 
This  program  went  into  effect  on  July  1. 
1984  on  model  year  1984  and  la'er 
vehicles. 

Comment:  FJ'A  should  require  a  clear 
Stale  commitment  to  adequate  funding 
of  a  quality  assurance  program  foi  the  1/ 
M  program  before  approving  the  SIP. 

Response:  EPA  believes  that  the 
NYSDEC  and  the  New  York  State 
Department  of  Motor  Vehicles  provide 
sufficient  funding  for  adequate  quality 
assurance  for  the  State's  I/M-program. 
Among  the  activities  conducted  by  the 
State  in  this  regard  are: 

•  Pei  iodic  and  random  on-site  checks 
of  Motor  Vehicle  Inspection  Centers: 

•  Monthly  visits  lo  Motor  Vehicle 
Inspection  Centers  by  a  private 
contractor  lo  perform  tests  and  provide 
maintnuance  to  ensure  emissions  gas 
analyzers  are  operating  properly:  and 

•  The  required  submission  to  the 
State  of  emissions  gas  analyzer  data 
tapes,  which  record  the  number  and 
types  of  vehicles  tested  along  with  th<; 
results  of  all  emissions  inspections. 

Comment:  EPA  should  not  allow  the 
State  to  reduce  the  frequency  of 
emission  inspections  of  medallion  taxis 
from  the  current  rate  of  three  times  a 
year. 

Response:  Although  a  New  York  City 
"Taxi  Report "  recommends  two 
inspections  per  year,  the  1982  SIP 
revision  makes  no  reference  to  rediscing 
the  frequency  of  taxi  emission 
inspections.  Consequently,  the  Stale  is 
committed  to  continue  the  current 
program  of  thrice-annual  inspection. 

Comment:  One  commentator 
expressed  concern  about  the  delays  that 
have  been  encountered  by  the  City  of 
New  York  in  returning  from  a 
decentralized  to  a  centralized  taxi  I/M 
PiOi^rctm. 

Response:  It  appears  th.it 
implementation  of  a  centralized  taxi  l/.M 
piogram  has  suffered  a  temporriry  delay 
because  of  a  problem  in  finding  an 
adequate  site  for centrtlized 
inspections.  Neveriheless,  it  should  tie 
noted  that  the  SIP  does  not  contain  a 
commitment  to  a  centralized  taxi  1/M 
program.;  rather  it  commits  to  inspecting 
taxis  three  times  a  year. 
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Comment  EPA  should  expedite  the 
State's  request  to  provide  funding  for  a 
study  of  an  I/M  program  for  heavy  duty 
gasoline  trucks  and  should  withhold  its 
approval  of  the  SIP  until  the  State 
completes  the  study  and  commits  to 
implement  such  a  program.  The  State  is 
not  making  a  good  faith  effort  to 
institute  an  I/M  program  for  heavy  duty 
trucks.  No  further  study  is  needed  to 
determine  this  program's 
reasonableness  and  EPA  should  not 
permit  this  delay  by  allowing  further 
study. 

Response:  EPA  has  sponsored  a  study 
of  the  economic  feasibility  of  an  I/M 
program  for  heavy  duty  trucks.  This 
study  was  completed  in  August  1984. 
This  date  is  consistent  with  the  State's 
commitment  in  its  February  2. 1984 
supplemental  submission  to  develop  and 
begin  implemention  of  an  I/M  program 
for  heavy  duty  trucks  by  (anuary  1. 1985. 
The  I/M  program  for  heavy  duty  trucks 
began  on  February  1. 1965. 

Comment:  EPA  should  disapprove  the 
light  duty  vehicle  I/M  program 
contained  in  the  SIP  since  the  State  has 
not  adequately  considered  the 
deleterious  effects  of  the  use  of  leaded 
fuel  in  light  duty  vehicles  requiring  the 
use  of  unleaded  fuel. 

Response:  Although  EPA  policy  does 
not  require  an  anli-misfueling  program 
for  approval  of  a  State's  I/M  program, 
the  State  in  its  February  2. 1984 
supplemental  submission  has  committed 
to  both  an  anti-tampering  inspection 
program  and  to  a  two-speed  emission 
test.  These  modifications  to  the  New 
York  I/M  program  should  aid  in  the 
detection  and  discouragement  of 
tampering  with  emission  control 
equipment  and  fuel  switching  for  model 
year  1984  and  later  vehicles. 

Comment:  EPA  should  require  New 
York  City  to  include  "gypsy"  cabs  in  its 
taxi  I/M  program. 

Response:  EPA  policy  does  not  require 
laxicabs,  or  any  other  light  duty  vehicle 
to  be  inspected  at  prescribed  time 
intervals.  The  thrice-annual  medallion 
taxi  inspection  requirement  is  not  based 
on  EPA  policy,  but  on  what  the  city- 
believed  necessary  for  an  effective  taxi 
I/M  program.  Therefore,  EPA  cannot 
require  that  "gypsy"  cabs  be  included  in 
the  thrice  annual  taxi  I/M  program. 
However,  gypsy  cabs  are  already 
subject  to  the  States  annual  I/M 
program.  The  selection  of  a  specific  mix 
of  control  strategies  necessary  for 
attainment  of  the  air  quality  standards 
is  a  decision  that  the  Clean  Air  Act 
generally  leaves  up  to  the  states. 

Cuniment:  EPA  should  require  the 
State  to  include  in  its  SIP  a  thorough 
examination  of  emissions  from  diesel 
vehicles. 


Response:  The  emission  of  carbon 
monoxide  and  VOCs  from  diesel 
vehicles  is  accounted  for  in  the  SIP.  FJ'A 
policy  does  not  require  analysis  of 
emissions  from  diesel  vehicles. 

6.  Transportation  Control  Measures 

Comment:  The  State  has  not 
committed  to  transportation  control 
measures  that  the  cities  and  counties  in 
the  New  York  City  metropolitan  area 
found  to  be  reasonably  available. 

Response:  These  measures  were 
included  in  New  York's  February  2,  1984 
supplemental  submittal. 

7.  Basic  Transportation  Needs 

Comment:  Consistent  with  a  June  16, 
1982  U.S.  Court  of  Appeals  decision 
(Council  of  Commuter  Organization  vs. 
Corsuch,  683  F.2d  648.  663  (2nd.  Cir. 
1982))  and  in  accordance  with  EPA 
guidance  m'^terial.  EPA  should  make  an 
independent  determination  as  to  the 
adequacy  of  the  State's  definition  of  its 
basic  transportation  needs. 

Response:  As  noted  in  its  May  1.  1984 
proposal,  EPA  has  complied  with  the 
Court's  direction  that  it  make  an 
independent  review  of  the  State's 
submission  and  has  determined  that  the 
State's  definition  of  BTN  conforms  to 
that  contained  in  a  BTN  guidance 
document  proposed  by  EPA  and  the  U.S. 
Department  of  Transportation  (45  FR 
62170:  September  18. 1980). 

Comment  EPA  should  determine 
whether  the  measures  scheduled  for 
implementation  in  the  )uly  1. 1982 
submittal  provide  for  the  meeting  of 
BTN  by  providing  for  a  real 
improvement  in  public  transportation  in 
1982  and  each  year  thereafter. 

Response:  The  SIP  does  not  identify 
any  public  transportation  improvement 
measures  for  implementation  since  none 
were  determined  by  the  State  as 
necessary  to  meet  BTN. 

Comment  EPA  should  evaluate 
whether  the  SIP  provides  implementing 
details  and  schedules  that  are 
sufficiently  specific  to  enable  the 
monitoring  of  the  State's  progress 
toward  the  meeting  of  BTN. 

Response:  The  SIP  does  not  contain 
implementing  details  and  schedules 
since  no  transit  improvements  were 
found  necessary-  to  meet  BTN. 

Comment  EPA  should  determine 
whether  the  SIP  meets  the  equivalent 
emission  reduction  requirement  of 
section  110(c)(5)(B)  of  the  Clean  Air  Act 
and  whether  remedial  actions  need  to 
be  taken  to  remedy  past  failures  to 
satisfy  this  requirement. 

Response:  The  February  2,  1984 
supplemental  submission  demonstrates 
that  measures  committed  to  in  the  1982 
SIP  revision  will  meet  the  cited 


equivalent  emission  reduction 
requirement  beginning  in  1986.  EPA  does 
not  believe  that  requiring  additional 
interim  actions  are  either  practical  or 
necessary. 

Comment  Appendix  F  of  the  1982  SIP 
revision  appears  to  make  an  adequate 
demonstration  that  the  transit  system 
provides  an  en-.issions  reduction 
equivalent  to  th.it  from  bridge  tolls. 
Therefore,  the  State  has  successfully 
responded  to  the  "equivalency" 
demonstration  required  by  EPA. 

Response:  Since  in  its  May  1,  1984 
proposal  EPA  found  the  State's 
demonstration  of  equivalent  emission 
reductions  to  be  acceptable,  this 
comment  is  no  longer  applicable. 
However,  it  should  be  noted  that 
Appendix  F  of  the  SIP  does  not  contain 
State  commitments.  > 

Comment  The  Stale  of  New  Ypijcw-^ 
not  obligated  to  commit  to  implement 
public  transportation  measures  which 
would  provide  equivalent  emissions 
reductions  for  the  deleted  1973  bridge 
toll  strategy. 

Response:  Since  EPA  now  finds  that 
the  State's  demonstration  of  equivalent 
emissions  reductions  is  approvable,  this 
issue  is  moot. 

Comment  EPA  should  reevaluate  the 
adequacy  of  the  SIP's  funding  provisions 
in  light  of  recent  federal  funding 
cutbacks  and  recent  developments 
regarding  state  aid  to  mass  transit. 

Response:  The  February  2. 1984 
supplemental  submission  does  not 
contain  transit  funding  information. 
However,  since  the  BTN  requirements 
are  being  met,  no  additional  funding  is 
needed  for  meeting  them. 

Comment:  EPA  has  not  been  in 
compliance  with  either  the  substance 
nor  the  sense  of  time  urgency  of  the 
Court  of  Appeals  decision.  ELPA  was  to 
have  made  its  findings  with  regard  to 
the  SIP  within  four  months  of 
submission,  or  by  .November  1. 1982. 
EPA  did  not  make  a  finding  until 
February  3, 1983.  Therefore,  EPA  did  not 
adequately  consider  and  address  the 
Court  of  Appeals'  directive. 

Response:  EPA  has  respected  the 
Court's  sense  of  urgency  and  has  acted 
as  quickly  as  has  been  reasonably 
possible.  In  preparing  its  February  3, 
1983  proposal,  EFA  considered  on  a 
single  schedule  the  submission  from 
New  York  State  and  those-from  twenty- 
seven  other  states.  Similarly,  in 
preparing  its  May  1, 1984  proposal,  EPA 
again  considered  various  submittals  and 
comments  in  a  coordinated  fashion.  This 
coordination  promoted  consistency  in 
EPA's  determinations  and  assured  that 
the  decision  on  any  particular 
submission  was  not  unduly  delayed. 
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EPA  believes  the  commentator  errs  in 
assuming  that  the  four-month  review 
period  applies  to  Part  D  SIP  revisions. 
Only  the  original  SIPs  submitted  under 
provisions  of  section  110(a)(1)  of  ihe 
Clean  Air  Act  were  to  be  reviewed  by 
EPA  within  four  months.  Subsequent 
revisions  to  the  SIPs  are  governed  by 
section  110(a)(3KA)  of  the  Act.  which 
does  not  specify  a  review  period  for 
EPA.  1  he  revisions  reviewed  herein 
were  submitted  as  part  of  New  York 
Sinle's  Part  D  SIP  for  nonattainment 
areas.  While  the  1977  amendments  to 
Ihe  Clef  Ti  Air  Act  provided  a  separate 
timetable  for  the  submission  of  Part  D 
SIP  revisions,  they  set  no  deadlines  for 
EPA  final  action.  Therefore,  EPA  only 
has  a  duty  to  act  within  a  reasonable 
time,  as  determined  by  the  EPA 
Administrator. 

8.  Conformity         "    |  » 

Comment:  The  new  mntropolitan 
planning  organization  (MPO)  for  the 
New  York  City  metropolitan  area,  the 
New  York  Metropolitan  Transportation 
Council,  has  reaffirmed  that  existing 
procedures  will  continue  to  be  used  to 
assess  conformity  with  the  SIP. 
Therefore,  EPA's  objections  to  the  fact 
the  procedures  were  missing  should  now 
be  adequately  addressed. 

Response:  Since,  as  noted  in  the 
February  2, 1984  supplemental 
submission,  the  New  York  Metropolitan 
Transportation  Council  continues  to  use 
the  approved  conformity  procedures 
previously  adopted  by  the  old  MPO.  the 
Tri-State  Regional  Planning 
Commission,  EPA  is  withdrawing  its 
original  objection. 

Comment:  EPA's  interpretation  of 
section  176(c)  of  the  Clean  Air  Act. 
which  requires  assessment  of  the 
conformity  of  major  federal  actions  with 
the  SIP,  is  incorrect.  The  responsibility 
for  determining  conformity  of  non- 
transportation  actions  with  the  SIP  is 
placed  only  on  federal,  not  local  or  state 
government. 

Response:  EPA  agrees  that  it  is  Ihe 
affirmative  responsibility  of  the  head  of 
each  federal  agency  to  ensure  the 
conformity  of  major  federal  actions. 
However,  the  EPA  criteria  for  approval 
of  SIPs  (48  FR  7181;  January  22. 1981) 
requires  that  state  and  local 
governments  should  identify  Ihe 
emissions  associated  with  federal 
actions  that  will  lake  place  during  the 
period  covered  by  the  SIP. 

9.  Consultation 

Commp:U:  EPA  was  incorrect  in 
approving  the  SIPs  program  for 
consultation  with  state  and  local 
officials. 


Response:  In  developing  its  1982  SIP 
revision  the  Slate  provided  a  process  for 
consultation  with  local  governments  and 
organizations  of  local  elected  officials  as 
required  by  section  121  of  the  Clean  Air 
Act.  In  addition,  a  joint  determination 
by  state  and  local  officials  of  Ihe  roles  of 
various  governmental  agencies  in  Ihe 
SlP's  development,  implementation,  and 
enforcement  was  made  pursuant  to 
section  174  of  the  Act.  Therefore.  EPA 
believes  that  it  was  correct  in  approving 
Ihe  SIP'S  program  for  consuifation  with 
state  and  local  officials. 

10.  General  Comments 

Comment:  The  SIP  does  not  include 
emission  limitations,  schedules  or 
timetables  for  compliance  with 
limitations,  and  such  other  measures  as 
may  be  necessary  to  ensure  attainment 
and  maintenance  of  air  quality 
standards. 

Response:  In  its  February  2, 1984 
supplemental  submission  the  State 
provided  a  comprehensive  package  of 
reasonably  available  and  extraordinary 
control  measures  sufficient  to 
demonstrate  attainment  and 
maintenance  of  the  standards.  \ 

Comment:  The  SIP  has  failed  to      ; 
identify  the  automotive  air  pollution 
problems  at  a  level  of  detail  adequate 
for  decision  making. 

Response:  For  mobile  source  related 
emissions  of  VOCs.  EPA  is  satisfied  that 
there  exists  arrBdequate  level  of 
information  sufficient  for  informed 
decision  making.  This  is  based  on  EPA's 
finding  that  the  SIP's  mobile  source 
emissions  inventory  is  adequate.  For 
mobile  source  related  emissions  of 
carbon  monoxide,  the  February  2, 1984 
supplemental  submission  provides 
adequate  information  related  to 
vehicular  traffic  for  decision  making. 
The  submission  also  adequately 
identifies  the  magnitude  and  extent  of 
the  ambient  ozone  and  carbon 
mvonoxide  pioblsms. 

Comment:  The  SIP  does  not  provide 
for  adequate  financial  and  human 
resources,  and  authority  necessary  for 
the  implementation  of  a  transportation 
control  program. 

Response:  In  its  February  2, 1984 
supplemental  submission  the  State 
commits  to  implement  a  program  of 
transportation  control  measures.  These 
measures  replace  those  contained  in  the 
1979  SIP  revision.  Adequate  resources 
and  authority  necessary  to  implement 
this  program  of  transportation  control 
measures  are  identified. 

Comment:  Neither  the  1979  nor  the 
1982  SIP  revision  meet  any  of  the 
following  Clean  Air  Act  requirements: 

•  Demonstrate  attainment  of  the 
ozone  and  carbon  monoxide  standards 


as  expeditiously  as  pracficable,  but  no 
later  than  1987, 

•  Demonstrate  reasonable  further 
progress  in  the  period  before  attainment, 

•  Provide  for  the  implementation  of 
all  reasonably  available  control 
measures  as  expeditiously  as 
practicable,  and 

•  Present  a  program  for  selecting  a 
package  of  transportation  control 
measures  to  attain  the  emission 
reduction  target  identified  in  the  SIP. 
which  includes  adoption  of  schedules 
for  expeditious  implementation  of 
reasonably  available  transportation 
control  measures. 

Response:  In  its  May  1, 1984  notice  of 
proposed  rulemaking  EPA  has  found 
that  the  control  program  committed  to  in 
the  1982  SIP  revision  adequately 
provides  for  meeting  these  requirements. 
For  a  fuller  discussion  of  the  basis  of 
this  determination  the  reader  is  referred 
to  the  May  1, 1984  notice. 

Comment-  Neither  the  1979  nor  the 
1982  SIP  revision  contains  written 
evidence  that  the  State,  the  general 
purpose  local  government  or 
governments,  or  a  regional  agency 
designated  by  general  purpose  local 
governments  for  such  purpose,  have 
adopted  by  statute,  regulation, 
ordinance,  or  other  legally  enforceable 
document,  the  necessary  requirements 
and  statutes  for  compliance. 

Response:  The  control  program 
committed  to  in  the  1982  submissions 
and  the  February  2, 1984  supplemental 
submission  has  been  found  to 
demonstrate  attainment  of  the  ozone 
and  carbon  monoxide  standards.  EPA 
policy  permits  approval  in  cases  such  as 
this  one  of  attainment  demcnstrfitions 
based  on  schedules  to  submit  additional 
control  measures.  For  a  fuller  discussion 
of  this  policy,  the  reader  is  refened  to 
Item  11,  National  Policy  Issues,  which 
appears  later  in  today's  notice. 

Comment:  EPA  should  ensure  that  the 
SIP  identifies  responsible  agencies 
required  to  take  action  to  implement 
identified  strategies  as  scheduled. 

Response:  The  1982  SIP  re\  ision 
adequately  identifies  the  agencies 
responsible  for  implementing  the  ozone 
and  carbon  monoxide  control  programs. 

Comment:  The  State's  technical 
means  of  demonstrating  reasonable 
further  progress  (RFP)  is  based  upon 
artificial  criteria  and  not  on  actual  and 
rigorous  air  quality  assessment  criteria. 
The  projection  of  current  air  quality 
conditions  to  1987  results  is  nothing 
more  than  estimates  or  guesses  as  to 
what  Ihe  air  quality  will  be  like.  The 
State's  current  demonstration  of  RFP 
relies  on  old  and  incomplete  air  quality 
data.  RFP  should  be  reported  in  terms  of 
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actual  measured  pollutant 
concentrations  and  not  in  terms  of 
current  and  future  guesses. 

Response:  The  February  2,  1984 
supplemental  submission  commits  the 
State  to  submit  annually  a 
comprehensive  report  to  EPA  describing 
the  ozone  and  carbon  monoxide 
emission  reductions  achieved  during  the 
calendar  year  through  the 
implementation  of  control  measures  on 
point  sources,  area  sources,  and  mobile 
sources  of  air  pollution.  Actual  emission 
reductions  calculated  for  the  calendar 
year  will  be  compared  with  those 
predicted  in  the  SIP.  Shortfalls  in 
emission  reductions,  if  any,  will  be 
discussed  in  the  annual  report  as  to  their 
effect  on  RFP  towards  attainment  of  the 
ozune  and  carbon  monoxide  standards. 
Also,  a  major  part  of  this  RFP  report  will 
be  devoted  to  reviewing  air  quality  data 
collected  through  ambient  monitoring. 

The  State  supplemented  its  air  quality 
monitormg  network  with  a  study  to 
determine  carbon  monoxide 
concentrations  in  the  nonattairment 
areas  in  New  York  City  and 
Westchester  and  Nassau  Counties. 
Through  the  application  of  the  State 
Environmental  Quality  Review  Act  and 
New  York  City  Environmental  Quality 
Review  procedures,  proposed  major 
projects  will  be  reviewed  for  their  air 
quality  effects.  In  addition,  as  part  of  the 
annual  RFP  report,  the  State  will  review 
the  effect  of  growth,  changing  traffic 
patterns,  the  conservativeness  of  the 
predictive  atmospheric  models,  and  the 
accuracy  of  modeling  data  on  the 
attainment  demonstration  for  ciirbon 
monoxide. 

Comment:  Since  tHe  SIP  is  inadequate, 
funding  limitations  under  section  176  of 
the  Clean  .'\ir  Act  should  be  imposed. 

Response:  Based  upon  its  review  of 
the  February  2.  1984  supplemental 
submission.  EPA  has  found  that  the  1982 
SIP  revision  is  adequate.  Therefore,  it  is 
not  approbate  for  EPA  lo  consider  the 
i.mposition  of  section  176(d)  fundi;ig 
limitations  for  the  majority  of  the  area 
covered  by  the  SIP. 

11.  National  Policy  Issues 

Comment:  The  SIP  does  not  contain 
enforceable  measures  which  will  ensure 
attainment  of  air  quality  standards  by 
1987.  Some  of  the  measures  contained  in 
the  SIP  vyere  not  enforceable  or  were 
not  adopted  at  the  time  of  SIP  submittal. 

Response:  As  discussed  in  its 
February  3. 1983  proposal.  EP.A  intends 
to  be  appropriately  flexible  in  reviewing 
SIP  submittals.  In  som^'cases,  if  a  Slate 
submits  sufficient  ejjibrceable  measures 
to  provide  for  reasonable  further 
progress  during  the  first  few  years  of  the 
extended  attainment  period.  F.PA  will 


accept  schedules  for  the  submittal  of  the 
other  measures  needed  to  provide 
additional  emission  reductions  in  the 
remaining  years  These  schedules, 
however,  must  represent  genuine 
commitments  to  develop,  describe  in 
detail,  and  adopt  needed  controls. 

Other  comments  relating  to  nafTbnal 
policy  issues  were  received.  For  a 
discussion  of  these  comments  the  reader 
is  referred  to  the  "Technical  Support 
Document:  Response  to  Comments  on 
1982  Revision  to  the  New  York  State 
Implementation  Plan,  January  1985." 
This  document  is  available  at  the 
locations  identified  m  the  AnnRF.SSES 
section  of  today's  notice. 

C.  Comments  on  the  May  1.  1984 
Proposal 

Comment:  A  commentator  questioned 
the  feasibility  of  controlling  VOC 
emissions  resulting  from  the  use  of 
architectural  coatings  and  from 
automotive  refinishing  operations.  In 
addition,  commentators  requested  that 
certain  products  which  contain  VOCs  be 
exempt  from  the  SlP's  architectural 
coatings  and  consumer/commercial 
solvent  use  rtjntrol  requirements. 

Re'sponsv:  The  SIP  comm'ts  the  Slate 
to  conduct  studies  on  its  automotive 
rtifinishing,  architectural  coating  and 
consumer/commercial  solvent  use 
m.easures  prior  to  the  development  of 
specific  controls.  As  yet,  no  specific 
coatings  or  products  have  been 
excluded  by  the  State  from 
consideration  for  control.  However,  the 
State  indicates  that  VOC  reductions 
resulting  from  some  coating  and 
products  may  not  prove  feasible. 

Comment  The  State  has  indicated 
that  its  schedule  for  the  development  of 
an  I/M  program  to  control  emissions  of 
heavy  duty  trucks  will  be  modified  due 
to  a  delay  in  the  preparation  of  a  final 
report  on  the  subject. 

Response:  Since  the  cited  delay  will 
net  change  the  implementation  date  of 
this  measure,  the  SIP's  demonstration  of 
attainment  remains  unaffected. 

Comment:  The  State  has  indicated 
that  it  lacks  appropriate  expertise  and 
risources  to  evaluate  and  develop  the 
consumer/commercial  solvent  use 
measure.  The  State  has  requested  EP.'V's 
assistance. 

Resfoast:  EPA  will  require  the  State 
to  amend  the  schedule  in  its  SIP  for    \ 
development  of  this  measure.  However, 
the  December  1987  implementation  date 
for  su(  h  contr(ils  remains  unchanged. 
EP.A  intends  to  work  with  the  State  t>> 
provide  technical  assistance  for  the 
development  of  this  measure. 


IV.  Conclusion 

Based  on  its  review  of  the  submitted 
documents  and  the  comments  received. 
EPA  finds  that  the  1982  revision  to  the 
New  York  SIP  adequately  provides  for 
the  attainment  by  December  31.  1937. 
and  maintenance  thereafter,  of  the  air 
quality  standards  for  ozone  and  carbon 
monoxide  in  the  New  York  City 
metropolitan  srea.  The'-efore.  EPA  is 
approving  the  New  York  SIP  as  it  relat.'s 
to  the  following  nonattainment  areas 
and  pollutants: 

Nonattainment  Area  for  Ozone: 

•  City  of  New  York. 

•  Nassau  County. 

•  Suffolk  County. 

•  Westchester  County. 

•  Rockland  County. 
Nonattainment  Area  for  Carbon 

Monoxide: 

•  City  of  New  York  (except  for  the 
northwestern  part  of  Richmond  Ciiunty). 

•  The  following  commiinttic*,  or  parts 
thereof,  located  within  N.issau  County 
south  of  the  Long  Island  Expressway, 
west  of  the  Oyster  Bay  Expressway,  ami 
north  of  the  Southern  State  Parkway; 

— Town  of  Hempstead, 
— Town  of  North  Hempstead, 
— Town  of  0>  ster  Day. 
— Village  of  Lake  Success. 
—Village  of  Williston  Park, 
—Village  of  North  Hills. 
— Village  of  Mineola. 
— Village  of  Hempstead. 
— Village  of  W  estbur\'. 
—Village  of  New  Hyde  Park. 
— Villng.-  of  East  Wil!i>;ton.      , 
—Village  of  Old  Westbury. 
—Village  of  Flora!  Park. 
—Village  of  East  Hills. 
—Village  of  South  Floral  Park, 
—Village  of  Stewart  M^nor. 
— Village  of  Dfllerose.  and 
-Village  of  Garden  City. 

•  The  Cities  of  Yonkers  and  Mount 
Venion  in  Westchester  County. 

EPA  is  incorporating  into  the  SIP  the 
State  s  current  version  of  Part  232.  Dry 
Cleaning.  While  the  Sl.ite  has  not 
demonstniled  that  Part  232  provides  for 
RACT,  the  Sthte  has  committed  to  its 
revision  and  has  provided  a  schedule  for 
this  effort.  These  revisions  have  been 
delayed  by  the  Stale  up  until  this  time 
because  EPA  is  examining  the  reactivity 
of  perchhroethylene  (See  43  FR  49097; 
Of.tobcr  :;4. 19'i3).  If  ptTLhloroethylene  is 
found  not  lo  be  reactive,  the  SIP  wiil 
provide  for  atlhinmeiit  of  the  ozo:te 
standard  without  Part  2:i2.  and  revisions 
to  Part  232  will  not  be  necessary  for  this 
purpose 

F.PA  is  also  revoking  the  last 
remaining  condition  on  its  approval  of 
New  York's  1979  SIP  revision. 


■ 
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promulgated  at  40  CKR  52.1674(1)12).  This 
(ondition  is  related  (o  development  of 
iin  acceptable  VOC  emissions  inventory 
for  the  New  York  City  metropolitiin 
area.  The  revoking  of  this  condition 
provides  for  full  approval  of  the  1979  SIP 
for  attainment  of  the  ozone  and  carbon 
monoxide  standards  In  the  New  [ersey- 
New  York-Connecticut  Inteistate  Air 
Quality  Control  Region.  Consequently, 
this  action  removes  tbe  limitation  on  the 
construction  or  modification  of  major 
VOC  sources  in  the  Air  Quality  Control 
Region.  This  limitation  was  in  effect  as  a 
result  of  the  provisions  of  section 
nO(a)(2)(l)  of  the  Clean  Air  Act.  which 
impo.ses  such  limitations  on  areas  which 
do  not  have  in  effect  a  SIP  which  meets 
the  requirements  of  Part  D.  The  U.S. 
tAJurl  of  Appeals  for  the  Second  Circuit 
has  held  that  the  construction 
moratorium  required  under  section 
ll(Ha)(2)(l)  must  remain  in  effect  until  a 
state  satisfies  all  conditions  imposed  by 
KPA  on  approval  of  its  SIP.  (See 
Connecticut  Fund  for  the  Environment  v. 
F.PA.  672  F.2d  9fl8,  1HX)7-10  (2nd  Cir. 
19{t2).  and'Council  of  Commuter 
Organizations  v.  Consuch.  683  F.2d  648. 
{i62  (2nd  Cir.  19821). 

Today's  action  is  b«  ing  made  effective 
i.-ninediateiy  since  the  SIP  revision  being 
approved  is  alrendy  |n  effect  and  F.PA 
approval  imposes  nd  additional 
regulatory  burden. 

The  Office  of  Mauiigement  and  Budget 
has  exempted  this  rule  from  the 
requirement.-*  of  sect  on  :\  of  Executive 
Order  12291. 

Under  section  3(17  1>1(1)  of  the  Clean 
Air  Act,  pi'litions  fo   judicial  re\iew  of 
this  action  must  be  f  led  in  the  U.S. 
Court  of  Appeals  foi  the  appropriate 
circuit  within  tjtl  da>  s  of  today.  This 
action  may  not  t>e  cl  iailengt:d  later  in 
procec-dini'.s  to  enfo  ce  its  requirements. 
(Scesfclion  3ll7(b)!i)). 
List  of  S«bie<  ts  in  it  CFR  Part  52 

IiiitTgovetTimenta   relations.  .-Mr 
piill'jtion  control  agincy.  Incorporation 
by  relerence.  Ozontj.  Car!)oM  monoxide. 
Hydrocarbons. 

Niite.— Imu'rj'iMalH 
St.i'i-  ImplcinerilHlion 


'ian  fur  th»'  St.itc  of 


New  York  was  ap[irn\  fil  ity  the  Dire-  !or  of 
ttli-  F.-.ifr,,!  Ki-sijstcr  oji  ji'.lv  1    1W«- 

I)., till,  jiat-  4.  tWC. 
Lcc  M.  Thomas. 

Aif::ii:ii:it'-a:oi.E::n-iri\i!uriitii!f'r(iftH:tui!> 

,1i,'  //(  I 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENT  AT  ION  PLANS 

1  itle  40.  Ch.ipter  I.  Subchapter  C.  Part 
52  of  the  Code  of  Federal  Regulations  is 
amended  as  follow!  i: 


Subpart  HH— New  York 

1.  The  authority  for  Part  52  continues 
to  rend: 
Auttiority:  42  II.S.C.  7401-7642. 

la.  Section  52.1670  paragraph  (c)  is 
amended  by  adding  new  paragraph 
(c)(72)  as  follows: 

§  52.1670    identificatton  of  Plan. 

(c)  The  plan  revisions  listed  below 
were  submitted  on  the  dates  specified. 

«  •  •  * 

(72)  Revisions  to  the  New  York  State 
Implementation  Plan  for  attainment  and 
maintenance  of  the  ozone  and  carbon 
monoxide  standards  in  the  New  York 
City  metropolitan  area  submitted  on  July 
1. 1982.  August  3. 1982.  July  25. 1983. 
Febijjary  7. 15. 17. 1984.  and  October  1. 
17, 1984,  November  30. 1984,  January  4, 
and  30,  1985  and  March  6, 1985  by  the 
Governor  of  New  York  State  and  by  the 
New  York  State  Department  of 
Environmental  Conservation. 

2.  Section  52.1673  is  amended  by 
revising  the  entire  section  fWlows: 

§  52.1673    Approval  status. 

(a)  With  the  t'xceplions  set  forth  in 
this  section,  the  Administrator  approves 
the  New  York  State  Implementation 
Plan  (SIP)  for  the  attainment  and 
maintenance  of  the  national  standards 
under  section  110(a)(2)  of  the  Clean  Air 
Act.  Furthermore,  the  Administrator 
finds  that  the  plan  satisfies  all 
requirements  of  Part  D,  Title  I  of  the 
Clean  .Mr  .Act.  as  amended  in  1977.  In 
addition,  continued  satisfaction  of  the 
requirements  of  Part  D  for  the  ozone 
element  of  the  SIP  depends  on  the 
adoption  and  submittal  of  requirements 
for  reasonable  available  control 
technology  (RACT)  by  January  198.5  and 
adoption  and  submittal  by  each 
subsequent  January  of  additional  RACT 
ri;quiren;ents  for  sources  covered  liy 
C{mtrc!  Techniques  Guidelines  (CTGs) 
issued  by  tiie  previous  January. 

(b)  The  New  Yo.-k  SIP  is  disapproved 
f(ir  the  atlaia.ment  and  maintenance  of 
the  national  standards  for  particulate 
matter  as  it  relates  to  the  Niagara 
Frontier  Air  Quality  Control  Region. 

<?  52.1674     i  Removed  I 

3.  Section  521074  is  removed  in  its 
entirety. 

4.  Section  52.1679  is  amended  by 
adding  a  new  entry  for  Part  232  to  the 
Table  in  numerical  order  as  follows: 


§  52. 1 679    EPA-approved  New  Yorli  State 
regulations. 


^  State 

State  ^jg 

regulaboo 


Latosi  EPA 
approval  dete 


Pan  232. 
D<Y 
Clean 
ing 


8/ 11 '03  June  17.  19B5 
(Citation  ol 
mis  noticel 


Ccnments 


EPA  has  no) 
delermineJ  ttial 
$232  3(a) 
provides  tof 
reasonably 
availaC)le  control 
technology 


5.  Section  52.1682  is  amended  by 
revising  footnote  "d"  of  the  Table  as 
follows: 

§  52.1682    Attainment  dates  for  national 
standards. 

•         .         •         • 

d.  December  31. 1987  or  such  earlier 
date  as  defined  in  the  plan  revision 
approved  on  June  17, 1985. 

•   '     •         *         •         * 

jFR  Uoc.  85-14334  Fijpd  6-14-85;  8:45  am] 
BILLING  CODE  tSeO-SO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 

42  CFR  Parts  435,  436,  440,  and  441 

iBERC-182-CNI 

Medicaid  Program;  Home  and 
Community  Based  Services 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Correction  of  final  rule.  _ 


summary:  This  document  corrects 
technical  errors  that  appeared  in  the 
final  rule  published  in  the  Federal 
Register  on  March  13. 1985  (50  FR  10013) 
on  home  and  ccmmunity-based  services. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Wren,  (301)  594-9690. 
SUPPLEMENTARY  INFORMATION:  In 
Federal  Register  Document  85-5715 
beginning  on  page  10013.  in  the  issue  of 
March  13. 1985,  make  the  following 
corrections: 

1.  On  page  10015.  the  explanation  for 
factor  D  on  line  nine  of  the  second 
column  is  corrected  by  replacing  the 
word  "Medicare"  with  "Medicaid" 

2.  On  page  10015,  the  symbol  "<"  that 
appears  in  the  equations  is  intended  to 
mean  that  the  result  of  the  left  sides  of 
the  equations  must  be  less  than  or  equal 
la  the  results  of  the  right  sides  of  the 
ejquations. 

3.  On  page  10018,  line  5  of  the  la.st 
paragraph  in  the  third  column  is 


1  7 


1985 
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corrected  by  replacing  the  wo'd 
"review"  with  "renew". 

4.  On  page  10019,  lines  two  and  three 
of  the  last  parngniph  in  the  third  column 
are  corrected  by  replacing  the  word 
"waiver"  with  "v.aivers"  and  removing 
the  word  "applications". 

This  correction  clarines  our  original 
intent  that  the  changes  piibUihed  in  the 
final  regulations  apply  to  all  waivers 
unless  otherwise  indicated. 

5.  On  page  lOOZO.  line  three  cf  the 
fourth  full  paragraph  in  the  third  column 
is  corrected  by  replacing  the  word  "or" 
with  '"for". 

6.  On  page  10022.  lines  16  and  17  of 
the  first  coLmn  are  corrected  by 
replacing  the  period  after  "reference"  on 
line  16  with  a  comma  and  removing  the 
paragraph  indentation  on  line  17.  As 
corrected,  th^sentence  beginning  on 


line  14  of  the  first  column  reads  as 
follows: 

Consequently,  we  do  not  bpheve  that  the 
Conference  Committee  Reports's  general 
reference.  "The  conference  atjrcement 
follows  the  Mouse  provision",  should  be 
viewed  as  an  endorsement  of  the  "one-time 
waiver  of  Stalewidenesa"  which  was  part  of 
the  House  bill. 

7.  On  page  10024.  under  Annual  Stale 
Reports,  in  the  second  column,  line  2  of 
the  Response  is  corrected  by  replacing 
the  words  "will  be"'  with  "is  being". 

8.  On  page  10025.  the  last  line  of  the 
first  indented  paragraph  "Medicare 
savings"  is  corrected  by  leplac'rg  the 
word  "Medicare"  with  "Mf^diruid  ". 

9.  On  page  10027.  $  441.303  is 
corrected  to  add  the  following  footnote 
to  the  equation: 


"■'  The  sj  nibol  ''^"'  is  ir.tended  to  mean 
thdt  the  rnsiilt  of  the  luft  si  ie  of  the  pquHtiun 
must  be  less  tha.T  or  equal  to  the  result  of  the 
right  side  of  the  eqii-ition.'" 

§441.304    [Corrected] 

10.  On  page  10028.  in  the  second 
column,  line  9  of  $  441.304(d)  is 
corrected  by  replacing  the  period  after 
the  word  "hearing"'  with  a  comma. 

(Sec.  1102  of  the  Social  Security  Act;  42 
use.  1302) 

(Catalog  of  Federal  Assistance  F>rogram  No. 
1J.714.  Medical  Assistance  Program) 

Dited:  June  10.  1985. 
K.  facqualina  Holz, 

Deputy  Assistant  Secretary  for  Managfnwnt 

Analysis  and  Systems. 

(FR  Doc.  85-14478  Filed  6-14-85;  9:5»  nm) 
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Proposed  Rules 


Federal   Register 

Vol.  50.  No.  116 
Monday.  |une  17.  l'J85 


This  section  of   the   FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  the 
propKDsed  issuance  of  rules  and 
regulations.   The  purpose   of  these   notices 
is  to  give   interested   persons  an 
opportunity   to  participate  in   the  rule 
making   prior  to  the  adoption  of   the  final 
rules 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  H«alth  Inspection 
Service 

9  CFR  Part  92 

iDocket  No.  85-0561 

Importation  of  Birds 

agency:  Animal  and  Plant  Health 
Inspection  Ser\icei  USDA. 
action:  Reopening  o(  comment  period 
for  proposed  rule. 


summary:  a  document  published  in  the 
Federal  Register  on  May  3. 1985, 
proposed  to  amend  the  regulations 
governing  the  importetion  of  animals  by 
establishing  provisions  to  allow  birds 
originating  in  the  United  States  and  the 
offspring  from  such  birds  to  be  imported 
into  the  United  States  from  an  approved 
breeding  facility,  without  quarantine  in 
the  United  States,  under  specified 
conditions.  This  document  reopens  the 
comment  period  for  this  proposed  rule. 
The  reopening  of  the  comment  period  is 
needed  to  allow  industry 
representatives  and  other  interested 
persons  adequate  tirre  in  which  to 
prepare  comments. 
date:  Written  comments  must  be 
received  on  or  before  |uly  17. 1905. 
ADDRESS:  Written  comments  should  be 
submitted  to  Thomas  O.  Gessel. 
Director,  Regulatory  Coordination  Staff. 
Animal  and  Plant  Health  Inspection 
Service.  U.S.  Department  of  Agriculture. 
Room  728.  Federal  Building.  6505 
Belcrest  Road.  Hyatlsville.  MD  20782. 
Comments  should  state  that  they  are  in 
response  to  Docket  Number  84-087. 
Written  comments  received  may  be 
inspected  at  Room  728  of  the  Federal 
Building.  8  a.m.  to  4.30  p.m..  Monday 
through  Friday,  except  holidays. 
FOR  FURTHER  iNFORMATION  CONTACT: 
Dr.  Samuel  S.  Richeson,  Import-Export 
Animals  and  Products  Staff.  Veterinary 
Services,  Animal  and  Plant  Health 
Inspection  Service.  U.S.  Department  of 
Agriculture.  Room  843.  Federal  Building. 


6505  Belcrest  Road.  Hyattsville.  MD 
20782.  3C1 -436-81 72. 

SUPPLEMENTARY  INFORMATION:  On  May 
3,  1985,  the  Department  published  in  the 
Federal  Register  (50  FR  18865-18869)  a 
document  which  proposed  to  amend  the 
regulations  governing  the  importation  of 
animals  by  establishing  provisions  to 
allow  birds  originating  in  the  United 
States  and  the  offspring  from  such  birds 
to  be  imported  into  the  United  States 
from  an  approved  breeding  facility, 
without  quarantine  in  the  United  States, 
under  specified  conditions. 

The  proposed  rule  provided  for  receipt 
of  comments  on  or  before  June  3. 1985. 
However,  a  number  of  industry 
representatives  and  other  interested 
persons  have  requested  additional  time 
to  review  the  proposal  and  offer 
comments.  Some  requested  that  the 
comment  period  be  reopened  for  90 
days,  others  for  30  days,  and  others  did 
not  specify /a  number  of  days.  The 
Department  is  interested  in  receiving 
meaningful  comments  and  encourages 
active  public  participation  in  this 
rulemaking  process.  The  Department  is 
also  interested  in  avoiding  any 
unnecessary  delay  in  this  rulemaking 
process.  The  comment  period  has 
already  been  open  for  30  days.  It  has 
b*n  determined  that  an  additional  30 
days  should  provide  persons  an 
adequate  opportunity  to  provide 
meaningful  comments.  Therefore,  the 
comment  period  is  reopened  for  30  d.iys. 
Accordingly,  any  additional  written 
comments  must  be  received  on  or  before 
|uly  17. 1985. 

Done  at  Washington.  D.C..  this  llfh  day  of 
iunel985. 
B.C.  lohnson. 

Deputy  Admir.istmtor.  Veterinary- Ser\'lces. 
(FR  Doc.  85-14428  Filed  6-14-85:  8:45  amj 
BILLING  CODE  M10-34-M 


Food  Safety  and  Inspection  Service 

9  CFR  Parts  318  and  381 
IDocket  No.  80-OOSEl 
Accredited  Laboratory  Program 

agency:  Food  Safety  and  laspection 
Service.  USDA.                     ] 
action:  Proposed  Rule,  Extension  of 
Comment  Period.  

summary:  On  April  18. 1985.  the  Food 
Safety  and  Inspection  Service  (FSIS) 


published  a  proposed  rule  to  amend  the 
Federal  meat  and  poultry  products 
inspection  regulations  to  establish 
standards  and  procedures  for  the 
accreditation  of  non-Fedefel  analytical 
chemistry  laboratories.  FSIS  has  been 
requested  to  extend  the  comment  period 
to  allow  more  time  for  reviewing  the 
proposed  rule.  FSIS  is  hereby  extending 
the  comment  period  for  90  days. 
date:  Comments  must  be  received  on  or 
before  September  16. 1985. 
address:  Written  comments  to:  Policy 
Office.  Attn:  Annie  Johnson.  FSIS 
Hearing  Clerk.  Room  3803.  South 
Agriculture  Building.  Food  Safi?ly  and 
Inspection  Service.  U.S.  Department  of 
Agriculture.  Washington.  D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  H.  James  Barth.  Staff  Officer. 
Chemistry  Division.  Science  Program. 
Food  Safety  and  Inspection  Service.  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250,  (202)  447-5850. 
SUPPLEMENTARY  INFORMATION:  On  April 
18, 1985,  FSIS  published  in  the  federal 
Register  (50  FR  15435-15453)  a  proposed 
rule  which,  if  adopted,  would  amend  the 
Federal  meat  and  poultry  products  ♦ 
inspection  regulations  to  establish 
standards  and  procedures  for 
accrediting  non-Federal  chemistry 
laboratories  for  the  analysis  of  meat  and 
poultry  product  samples  for  specific 
chemical  residues,  and  for  protein, 
moisture,  fat.  and  salt  content.  The 
Agency  anticipates  that  this  action 
would  increase  the  number  of  non- 
Federal  analytical  laboratories  available 
to  perform  analyses,  and  consequently, 
would  result  in  more  timely  analyses. 
Interested  persons  were  given  until  June 
17. 1985.  to  comment  on  this  proposal. 
FSIS  has  been  requested  to  extend  the 
comment  period  for  an  additional  90 
days  due  to  the  complexity  of  the 
proposed  rule  and  the  need  for  further 
clarification.  In  view  of  the  importance 
of  this  proposal.  FSIS  is  interested  in 
receiving  additional  data  and  has 
decided  to  extend  the  comment  period 
until  September  16. 1985. 

Done  at  Washington.  D.C.  on:  June  12. 
1985. 
L.L.  Cast. 

Actini;  Administrator.  Food  Safety  and 
Inspection  Service. 
|FR  Doc.  8^14512  Filed  6-14-85;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

18  CFR  Ch.  II 

All-Terrain  Vehicles;  Advance  Notice 
o!  Proposed  Ruiemaking,  Request  for 
Comments  and  Data 

Correction 

In  VR  Doc.  85-13107,  beginning  on 
page  23139  in  the  issue  of  Friday.  May 
31. 1985.  make  the  followinjj  cnrrerlions: 

1.  On  page  23142,  first  column,  the 
twelfth  line  of  paragraph  la.  should 
have  read  "instruction  standard  can 
only  be  issued  if  the  Commission  finds 
that  the  standard  is  reasonably";  also  in 
paragraph  1  b..  in  the  fourth  and  tenth 
lines,  "HPSA'  should  have  read 

msA". 

2.  On  the  same  page,  second  column, 
first  coniplefo  parugraph.  in  the  fourth 
line,   vind  i  MSA"  should  have  read  'the 
FHSA' :  and  the  thirteenth  line  should 
have  read  "proceeding.  For  example,  the 
Commission  must  terminate  this 
proceeding  if  it  fmds  that  a  voluntary  ". 
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DEPARTMENT  OF  THE  (NTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  61 

Preparation  of  Roils  of  Indians 

M.iy  14.  19H5. 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior.  .^ 

action:  Proposed  rule. 


SUMMARY:  The  Bureau  of  Indian  Affairs 
(UI.\J  is  proposing  to  revise  the 
regulations  contained  in  Part  61 
governing  the  compilation  of  rolls  of 
Indians  by  the  Secretarj'  of  the  Interior 
when  required  to  do  so  by  statutory 
authority.  The  regulations  have  been 
made  specifically  applicable  for  the 
preparation  of  particular  rolls  of  Indians 
by  amendments  to  the  section  dealing 
with  i)u.!lifirafions  for  enrollement  and 
the  deadline  for  filing  applications.  As  a 
result  of  court  decisions,  organizational 
changes,  policy  changes,  and  new 
statutes  and  directives,  there  is  need  to 
make  guneral  administrative  changes  to 
the  regulations.  In  addition,  certain  rolls 
which  were  to  be  prep  «red  under  the 
existing  regulations  have  been 
compluTed  eliminating  the  need  for  the 
amendments  governing  these  particular 
rolls.  The  prupuded  revision,  thus,  is 
intended  to  geneially  update  the 
regulations.  Also,  the  quali.Hcations  for 
enrollment  and  the  deadline  for  Tiling 


applicatreiQS  for  three  additional  rolls  of 
Indians  which  the  Secretary  has  been 
re«)uired  by  statute  to  prepare  need  to 
be  added  in  th"  appropriate  section.  The 
three  addiiional  rolls  to  be  prepared  are 
of  the  Pembina  Band  of  Chip}>ewa 
Indians,  the  Cherokee  Band  of  Shawnee 
Indians,  and  the  Miami  Indiano  of 
Indiana.  This  Part  has  been  previously 
redesignated  from  25  CFR  Part  41  at  47 
FR  13327.  March  30.  1982. 
DATE:  Comments  mnst  be  received  on  or 
before  July  17. 1985. 
AOOKESS:  Written  comments  should  be 

^rfttected  to  the  Division  of  Tribal 
Government  Services.  Bureau  of  Indian 
Affairs.  Main  Interior  Building.  Room 
1352, 1951  Constitution  A.onue  NW.. 
Washington.  DC.  20245. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  L.  Slovei,  Briir;ch  of  Iribal 
Enrollment  Services.  Divisi  ;n  of  Tnbal 
Government  Services.  Bu'-eiu  of  Indian 
Affairs,  Main  Interior  Building.  Room 
1352, 1951  Constitution  Avenue  NW.. 
Washington  DC.  20245.  telephone 
number:  (202)  343-3594  (FTS:  343-3594). 
SUPPLEMENTARY  INFORMATION:  This 
proposed  revision  to  a  rule  is  published 
in  exercise  of  the  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8. 

The  Secretary  is  authorized  and 
directed  on  a  continuous  basis  to 
prepare  specific  rolls  of  Indians  which 
are  used  as  the  basis  for  the  distribution 
of  judgment  funds.  By  adopting  a  set  of 
general  regulations  which  can  be  made 
!>pecirically  applicable,  the  need  to 
promulgate  separate  repetitious  rules  for 
each  roll  prepared  is  eliminated.  The 
regulations  contained  in  Part  61  serve 
the  purpose  of  general  regulations. 
However,  as  a  result  of  court  decisions, 
orgnnizational  changes,  policy  changes, 
and  new  statutes  and  directives,  the 
^egula^on8  do  need  to  be  generally 

"'revii«ed/^^— . 

Ceitain  points  regarding  the 
regulat'ons  contained  in  Part  61  and  this 
proposed  revision  should  be 
emphasized.  The  regulations  are  not 
aulomaticelly  applicable  to  every  roll  of 
Indians  prepared  nor  are  theregulations 
automatically  applicable  to  every  roll  of 
Indians  the  Secretary  is  directed  to 
prepare.  The  regulafmns  are  not 
intended  in  any  way  to  limit  or  infringe 
on  tribal  authority  and  control  with 
regard  to  membership.  As  a  part  of  thi; 
general  revisions,  additional  and 
alternate  procedures  to  be  followed  in 
the  prv->paration  of  rolls  of  Indians  are 
being  proposed.  However,  the  additional ' 
procedures  are  procedures  which  the 
BIA  staff  must  follow  in  the  preparation 
of  rolls.  There  is  no  increase  in  the 


burden  on  individuals  affected  by  the 
rcgi'.li.'ii-ns.  In  fart,  the  alternate 
procedures  being  proposed  in  some 
inyiances  relieve  t'le  burdon  on 
individuals  affected  by  the  regulations. 

The  policy  of  the  Department  of  tho 
Inlf.rior  is.  whenever  practical,  to  afford 
the  public  an  opportunity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments,  suggesiions.  or  objections 
regarding  ihis  proposed  revision. 

The  primary  author  of  this  proposed 
revision  of  Part  61  is  Kaihleen  L  Slover. 
Branch  of  Tribal  Enrollment  Services. 
Division  of  Tribal  Government  Services, 
Bureau  of  Indian  Affairs. 

Additional  Rolls  To  Be  Prepared 

As  a  part  of  the  general  revision  being 
proposed,  the  regulations  contained  in 
this  Part  61  are.  in  essence,  being 
amended  to  make  the  rules  specifically 
applicable  to  the  preparation  of  the 
foiIov\ing  three  rolls  of  Indians: 

1.  Pembina  Band  of  Chippewa  Indiana 

The  Pembina  Band  of  Chippewa 
Indians  were  awarded  judgment  funds 
in  dockets  numbered  113, 191,  221,  and 
246  by  the  U.S.  Court  of  Claims.  Funds 
to  satisfy  the  awards  were  appropriated 
by  Congress.  The  Act  of  December  31. 
1982,  Pub.  L.  97-403,  96  Stat.  2022. 
authorized  the  use  and  distribution  of 
the  judgment  funds. 

The  Act  of  December  31, 1982,  directs 
that  the  judgment  funds  be  apportioned 
among  the  following  groups  on  the  basis 
of  their  respective  numbers:  the  Turtle 
Mountain  Band  of  Qhippewa  Indians, 
the  Chippewa  Cree  Tribe  of  the  Rocky  , 
Boy's  Reservation,  the  Minnesota 
Chippewa  Tribe,  the  Little  Shell  Band  of 
Chippewa  Indians  of  Montana,  and  the 
nonmember  Pembina  descendants  (as  a 
group),  that  is,  individuals  of  Pembina 
Chippewa  descent  who  are  not  enrolled 
members  of  the  other  named  groups. 

For  the  purposes  of  apportioning  and 
mukirg  the  per  capita  distribution  to  the 
nonmember  Pembina  Chippewa 
descendants,  the  Secretarj'  has  been 
diret  led  to  prepare  a  roll.  In  order  to 
establish  eligibility  for  inclusion  on  the 
roll,  persons  m-ist.  among  other 
reqiiireni.mtH,  be  born  en  or  before  and 
living  on  the  date  of  the  Ar  t.  be  citizens 
of  the  United  Stales,  and  be  able  to 
establish  that  they  possess  at  least  one 
quarter  degree  Pembina  Chippewa 
blood. 

The  proposed  revised  regulations 
require  in  S  61.4(b),  that  applications  for 
enrollment  must  be  filed  with  the 
Superintendent,  Turtle  Mountain 
Agency.  Bureau  of  Indian  Affairs,  and 
must  be  received  by  close  of  busine.ss  on 
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the  date  speciHed  to  establish  eligibility. 
Applications  received  after  that  date 
will  be  rejected  for  fai'ure  to  file  on  time 
regardless  of  whether  the  applicants 
otherwise  meet  the  requirements  for 
enrollment. 

In  addition  to  general  public  notice,  to 
provide  actual  notice  of  the  preparation 
of  the  roll  to  as  many  potentially  eligible 
beneficiaries  as  possible,  the 
Superintendent,  Turtle  Mountain 
Agency,  Bureau  of  Indian  Affairs,  shall 
send  notices  in  accordance  with 
proposed  revised  §  61.5(c)  to  all  persons 
whose  names  appear  on  the  roll  of  the 
Pembina  Band  of  Chippewa  Indians 
prepared  pursuant  to  the  Act  of  July  29, 
1971  (85  Stat.  158),  at  the  last  address  of 
record.  Notices  shall  advise  of  the 
preparation  of  the  roll  and  the  relevant 
procedures  to  be  followed  including  the 
requirements  for  enrollment  and  the 
deadline  date  for  filing  applications  in 
order  to  be  eligible  for  enrollment. 

2.  Cherokee  Band  of  Shawnee  Indians 

The  Shawnee  Tribe  of  Indians  was 
awarded  judgment  funds  in  dockets  64, 
335,  and  338  by  the  Indian  Claims 
Commission  and  docket  64-A  by  the 
U.S.  Court  of  Claims.  Funds  to  satisfy 
the  awards  were  appropriated  by 
Congress.  The  Act  of  December  20, 1982, 
Pub.  L.  97-372.  96  Stat.  1815.  authorized 
the  use  and  distribution  of  the  judgment 
funds. 

The  Act  of  December  20, 1982. 
directed  that  the  funds  be  divided  on  the 
basis  of  stated  proportions  between  \hk 
Absentee  Shawnee  Tribe  of  Oklahoma, 
the  Eastern  Shawnee  Tribe  of 
Oklahoma,  and  the  Cherokee  Band  of 
Shawnee  descendants.  For  the  purposes 
of  making  a  per  capita  distribution  of 
the  Cherokee  Band  of  Shawnee 
descendants'  share  of  the  funds,  the 
Secretary  has  been  directed  to  prepare  a 
roll  of  all  persons  of  Cherokee  Shawnee 
ancestry  who,  among  other 
requirements,  were  bom  on  or  before 
and  living  on  the  date  of  the  Act  and  are 
lineal  descendants  of  the  Shawnee 
Nation  as  it  existed  in  1854,  based  on 
the  roll  of  the  Cherokee  Shawnee 
compiled  pursuant  to  the  Act  of  March 
2, 1889  (25  Stat.  994).  Persons  who  are 
enrolled  memberS  of  the  Absentee 
Shawnee  Tribe  of  Oklahoma  or  the 
Eastern  Shawnee  Tribe  of  Oklahoma  are 
not  eligible  for  enrollment. 

To  establish  eligibility  for  inclusion  on 
the  roll  of  the  Cherokee  Band  of 
Shawnee  descendants^  the  proposed 
revised  regulations  require  §  61.4(c)  that 
applications  for  enrollment  must  be  filed 
with  the  Director,  Muskogee  Area 
Office,  Bureau  of  Indian  Affairs,  and 
must  be  received  by  the  Director  by 
close  of  business  on  tjie  date  specified. 


Applications  received  after  that  date 
will  be  rejected  for  inclusion  on  the  roll 
being  prepared  for  failure  to  file  on  time 
regardless  of  whether  the  applicants 
otherwise  meet  the  requirements  for 
enrollment. 

In  addition  to  general  public  notice,  to 
provide  actual  notice  of  the  preparation 
of  the  roll  to  as  many  potentially  eligible 
beneficiaries  as  possible,  the  Director, 
Muskogee  Area  Office,  Bureau  of  Indian 
Affairs,  shall  send  notices  in  accordance 
with  proposed  revised  §  61.5(c)  to  all 
persons  whose  names,appear  on  the  roll 
of  the  Cherokee  band  of  Shawnee 
Indians  prepared  in  accordance  with  a 
Plan  prepared  pursuant  to  the  Indian 
Judgment  Funds  Distribution  Act,  as 
amended,  and  effective  March  5, 1976,  at 
their  last  address  of  record.  Notices 
shall  advise  of  the  preparation  for  the 
roll  and  the  relevant  procedures  to  be 
followed  including  the  requirements  for 
enrollment  and  the  deadline  for  filing 
applications  in  order  to  be  eligible  for 
enrollment. 

3.  Miami  Indians  of  Indiana 

The  Miami  Tribe  of  Oklahoma  and  the 
Miami  Indians  of  Indiana  and  other 
Miami  descendants  were  awarded 
judgment  funds  in  dockets  124-B  and 
254  by  the  U.S.  Court  of  Claims.  Funds 
to  satisfy  the  awards  were  appropriated 
by  Congress.  The  Act  of  December  21, 
1982.  Pub.  L.  97-376.  96  Stat.  1828. 
authorized  the  use  and  distribution  of 
the  judgment  funds. 

The  Act  of  December  21. 1982, 
directed  that  the  funds  be  divided  on  the 
basis  of  stated  proportions  between  the 
Miami  Tribe  of  Oklahoma  and  the 
descendant  group  of  Miami  Indians  and 
other  Miami  Indian  descendants.  For  the 
purposes  of  making  a  per  capita 
distribution  of  the  apportioned  share  to 
the  descendant  group  of  Miami  Indians, 
the  Secretary  has  been  directed  to 
prepare  a  roll  of  all  persons  of  Miami 
Indian  ancestry  who.  among  other 
requirements,  were  bom  on  or  before 
and  living  on  the  date  of  the  Act  and 
whose  name  or  the  name  of  a  lineal 
ancestor  appears  on  one  of  the  rolls 
specified  in  the  Act.  Persons  who  are 
members  of  the  Miami  Tribe  of 
Oklahoma  are  not  eligible  for  inclusion 
on  the  roll  of  Miami  Indian  descendants. 

The  Act  of  December  21, 1982,  also 
provides  that  to  establish  eligibility  for 
enrollment,  individuals  must  file  or  have 
filed  on  their  behalf  applications  with 
the  Director.  Muskogee  Area  Office, 
Bureau  of  Indian  Affairs.  The  proposed 
revised  regulations  require  in  §  61.4(d) 
that  applications  for  enrollment  must  be 
received  by  the  Director  by  close  of 
business  on  the  date  specified  to 
establish  eligibility.  Applicafions 


received  after  that  date  will  be  rejected 
for  failure  to  file  on  time  regardless  of 
whether  the  applicants  otherwise  meet 
the  requirements  for  enrollment. 

In  addition  to  general  public  notice,  to 
provide  actual  notice  of  the  j)reparation 
of  the  roll  to  as  many  potentially  eligible 
beneficiaries  as  possible,  the  Director, 
Muskogee  Area  Office,  Bureau  of  Indian 
Affairs,  shall  send  notices  in  accordance 
with  proposed  revised  §  61.5(c)  to  all 
persons  whose  names  appear  on  the  roll 
of  Miami  Indians  of  Indiana  and 
Oklahoma,  except  those  who  are 
enrolled  members  of  the  Miami  Tribe  of 
Oklahoma,  prepared  pursuant  to  the  Act 
of  June  2, 1972,  Pub.  L.  92-309,  86  Stat. 
199.  at  the  last  address  of  record. 
Notices  shall  advise  individuals  of  the 
preparation  of  the  roll  and  the  relevant 
procedures  to  be  followed  including  the 
requirements  for  enrollment  and  the 
deadline  date  for  filing  applications  to 
be  eligible  for  enrollment. 


Summary  of  Changes  Proposed 

Because  of  the  extensive  number  of 
changes  being  made  in  the  proposed 
revision,  the  following  section-by- 
section  analysis  of  the  changes  is  being 
given.  The  proposed  revised  section 
designations  will  be  used  to  discuss  the 
changes  to  the  regulations.  Note  should 
be  made  of  one  change  that  occurs 
throughout  the  regulations.  Where  the 
current  regulations  have  referred  to  the 
"Director."  "Director  or  Superintendent" 
has  been  substituted  in  the  proposed 
revision.  This  is  because  in  the 
preparation  of  some  rolls,  such  as  the 
Pembina  Band  of  Chippewa  Indians,  it 
is  a  Superintendent  who  is  actually 
responsible  for  the  roll.  The  fact  that  the 
regulations  state  "Director"  has  been 
confusing.  The  change,  however,  is  as  a 
clarification  and  is  not  intended  to 
represent  any  changes  in  the  authority 
of  Directors  or  Superintendents  in  the 
BIA. 

Section  61.1    Definitions. 

The  proposed  revised  §  61.1 
corresponds  to  the  current  §  61.1.  Sex- 
based  and  gender  specific  terminology 
has  been  eliminated  from  all  definitions. 
Definitions  have  been  added  for 
"Adopted person, "  "Approved  roll, " 
"Assistant  Secretary, "  "EnroUee(s), " 
"Living, "  and  "Tribal  Governing 
Document. "  A  definition  has  also  been 
added  for  "Plan"  as  a  result  of  the 
enactment  of  the  Indian  Judgment  Funds 
Distribution  Act  of  October  19. 1973. 
Pub.  L.  93-134,  87  Stat.  466,  25  U.S.C. 
1401  et-«eq.,  as  amended.  Under  the  Act. 
"Plans"  to  authorize  the  use  and 
distribution  of  Indian  judgment  funds 


25084 


Federal  Register  /  Vol.  50.  No.  116  /  Monddy.  June  17.  1985  /  Proposed  Rules 


arc  prepared  and  submitted  to  Congress 
by  the  Secretary. 

Sf'ctkm  61.2    Puiposa. 

The  proposed  revised  §  61. 2 
corresponds  to  the  current  §  61.2.  In  the 
interest  of  cliinficalion.  the  Hrst 
sentence  has  been  slightly  changed  to 
state  that  the  purpose  is  to  govern  the 
compilation  of  rolls  of  Ir.dians  by  the 
Secretary  as  opposed  to  rolls  of  Indian 
tribes.  The  regulations  can  still  be 
applicable  to  the  prep<4ration  of  a  roll  of 
an  Indian  tribe  when  the  Secretary  is  so 
directed  However,  the  majority  of  rolls 
that  the  BiA  actually  prepares  are  of 
d»;scendant  groups  of  some  historical 
tribal  entity  or  some  portion  of  an 
historical  entity.  The  preparation  of 
(jjescendancy  rolls  under  this  Part  61  is 
not  now  nor  has  it  ever  been  intended  to 
create  or  be  construed  as  creating  a 
tribal  entity.  The  rolls  compiled  are  only 
to  serve  as  the  basis  for  the  distribution 
of  judgment  funds.  Consequently,  the 
word  "tribes  ■  has  been  eliminated  to 
prevent  any  possible  confusion  or 
misunderstanding. 

Section  61.3    Information  collection. 

The  proposed  revised  §  61.3  is  a  new 
section  and  is  administrative  in  nature. 

Section  61.4    Qualifications  for 
enrollment  and  the  deadline  for  filing 
applications. 

The  proposed  revised  §  61.4 
corresponds  to  the  current  $  61.3.  In 
addition  to  the  provision  that  specific  . 
requirements  to  be  met  for  particular 
rolls  will  be  included  by  amendment  to 
this  section,  an  exception  has  been 
add(>d  in  the  proposed  revision.  The 
exception  has  been  added  to  eliminate 
the  need  for  amendment  to  this  section 
for  specific  applicability  when  an  Act  or 
Plan  states  the  qualifications  for 
enrollment  and  the  deadline  for  filing 
applications  and  directs  that  the 
procedures  contained  in  this  Part  61  be 
followed  in  the  prepaiation  of  the  roll. 
These  requirements  must  be  met  before 
the  regulations  in  this  Part  61  are 
applicable.  Not  only  do  the 
qualifications  fcr  enrollment  and  the 
deadline  for  filing  applications  have  to 
appear  in  the  Act  or  Plan,  but  the  Act  or 
Plan  must  also  specify  the  regulations 
contained  in  this  Part  61  will  apply. 
Otherwise  the  regulations  will  not  be 
applicable  to  thi;  preparation  of  a 
partirular  roll  of  Indians  unless  the 
regulations  are  appropriately  amended. 

In  the  nature  of  a  "grandfather 
clause,"  for  those  rolls  which  are 
currently  being  prepared  in  accordance 
with  the  regulations  contained  in  this 
Part  61.  a  proviso  is  being  added  in  the 
proposed  revision.  The  proviso  applies 


only  to  the  prepiiration  of  the  six  rolls 
specified:  The  Mdt;vvakanton  and 
Wahpakoofa  Tribe  of  Sioux  Indians,  the 
Sisseton  and  Wahpeton  Mississippi 
Sioux  Tribe,  Lower  Skagit  Tribe  of 
Indians,  Kikiallus  Tribe  of  Indians. 
Swinomish  Tribe  of  Indians,  and  the 
Samish  Tribe  of  Indians.  To  the  extent 
practical,  it  is  intended  that  the  revised 
regulations  be  followed.  However, 
certain  actions  with  regard  to  the 
prepdration  of  the  six  specified  rolls 
have  already  been  completed  and  it 
would  be  impractical  if  not  very 
confusing  to  the  public  for  the  BIA  to 
repeal  an  action  in  accordance  with  the 
procedures  contained  in  the  proposed 
revisions. 

A  new  paragraph  (b).  as  well  as  (c) 
and  (d)  are  being  added  to  the  proposed 
revised  §  61.4  to  specify  the 
qualifications  for  enrollment  and  the 
deadline  for  filing  applications  for  the 
following  rolls  which  were  discussed, 
above,  under  additional  rolls  to  be 
prepared: 

(b)  Pembina  Band  of  Chippewa 
Indians 

(c)  Cherokee  Band  of  Shawnee 
Indians 

(d)  Miami  Indians  of  Indiana 

The  rolls  have  been  completed  and 
there  is  no  further  need  for  or 
applicability  of  the  following  paragraphs 
which  are  being  removed  from  the 
proposed  revision: 

(o)  Snohomish,  Upper  Skagit. 
Snoqualmie.  and  Skykomish  Tribes  of 
Indians 

(t)  Northern  Paiute  Indians 

(bb)  Cherokee  Band  of  Shawnee 
Indians 

(cc)  Saginaw,  Swan  Creek,  and  Black 
River  Bands  of  Chippewa  Indians 

(dd)  Potawatomi  Indians  of  Michigan 
and  Indiana 

Section  61.5    Notices. 

The  proposed  revised  §  61.5  is  a  new 
section.  In  the  case  of  Roger  v.  United 
States.  679  F.2d  886  (1983),  the  U.S. 
Court  of  Appeals  for  the  Ninth  Circuit 
held  that  the  Secretary  was  required  to 
promulgate  regulations  governing  the 
procedures  the  BIA  would  follow  to 
provide  adequate  notice  to  all  potential 
beneficiaries  of  any  judgment  Plan 
prepared  under  the  Indian  Judgment 
Funds  Distribution  Act.  as  amended. 
Section  61.5  of  the  proposed  revision  is 
basically  a  formalization  of  the 
procedures  that  the  BIA  does  follow  to 
publicize  the  preparation  of  a  particular 
roll  of  Indians  under  statutory  authority. 
The  same  procedures  are  and  should  be 
followed  whether  the  BIA  is 
implementing  a  Plan. or  Act.  Contrary  to 
popular  opinion,  the  BIA  has  no 
comprehensive  listing  of  all  persons  in 


the  United  Slates  who  possess  Indian 
blocd.  The  whole  purpose  of  preparing  a 
roll  is.  in  fact,  to  determine  who  the 
actual  beneficiaries  are.  Coiisequently. 
no  matter  what  procedures  the  BIA 
might  follow  or  what  actions  might  be 
taken.  Realistically,  there  is  no  way  each 
and  every  potentially  eligible 
beneficiary  can  evur  receive  actual 
notice  of  the  preparation  of  a  roll  and 
the  relevant  procedures  to  be  followed! 
The  proposed  revised  §  61.5  provides 
for  the  circulation  of  notices  for  public 
display  in  BIA  field  offices  throughout 
the  United  States  and  in  community 
buildings,  tribal  buildings,  and  Indian 
centers.  Notices  will  be  published  in 
appropriate  locales  on  the  basis  of 
available  residence  data.  Where  there 
exists  a  previously  prepared 
membership  roll  or  membership  records 
or  a  previously  prepared  Secretarial  roll 
of  persons  who  are  potentially  eligible 
beneficiaries,  when  practical,  notices 
will  be  mailed  to  the  individuals  whose 
names  appear  in  the  records  or  on  the 
previous  roll.  Notices  will  advise 
individuals  of  the  preparation  of  the  roll 
and  the  relevant  procedures  to  be 
followed  including  the  qualifications  for 
enrollment  and  the  deadline  for  filing 
applications. 

Section  61.6    Application  forms. 

Section  61.4  Application  forms  and 
61.5  Filing  of  applications  of  the  current 
regulations  have  been  consolidated  into 
§  61.6  of  the  proposed  revision.  The 
current  §  61.4  has  been  included  in  its 
entirety.  However,  most  of  S  61.5  of  the 
current  regulations  has  been  eliminated. 
As  currently  written  §  61.5  could  be 
interpreted  to  be  restrictive.  Certain 
categories  of  individuals  on  whose 
behalf  sponsored  applications  may  be 
filed  are  stated.  However,  there  is  no 
indication  of  whether  applications  may 
be  filed  on  behalf  of  other  persons  who 
do  not  fall  under  the  categories  given. 
The  intent  and  current  policy  of  the  BIA 
is  not  to  restrict  on  whose  behalf 
sponsored  applications  may  be  filed. 
The  BIA  accepts  sponsored  applications 
filed  on  anyone's  behalf.  Thus,  the 
proposed  revision  merely  states  that 
application  forms  may  be  filed  by 
sponsors  on  behalf  of  other  persons. 

The  proposed  revision  adds  the 
provision  that  the  application  forms 
shall  contain  a  certifcation  that  tlie 
information  given  is  true  to  the  best  of 
the  knowledge  and  belief  of  the  person 
filing  the  application.  The  BIA  has  been 
including  such  a  certi/ication  on  its 
application  forms  for  some  time. 
However,  the  certification  has  not  been 
previously  specified  in  the  regulations. 
The  reference  to  the  statute  providing 
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for  criminal  penalties  for  filing  false 
information  in  the  text  of  the  proposed 
revision  is  currently  in  the  regulations  as 
a  footnote  to  paragraph  (a)  of  S  61.5. 

Section  61.6  of  the  proposed  revision 
also  adds  a  pargraph  stating  the 
responsibility  of  the  applicant  or 
sponsor  to  keep  the  Director  or 
Superintendent  advised  of  a  current 
address  for  the  applicant.  It  is  to  the 
applicant's  benefit  that  the  Director  or 
Superintendent  has  a  current  mailing 
address  for  the  person.  Applicants  do 
need  to  be  contacted  sometimes  for 
additional  information  which  can  affect 
their  eligibility  or  contacted  concerning 
the  determination  of  eligibility  on  their 
applications.  And  ultimately,  if  an 
applicant  is  determined  eligible  for 
enrollment,  an  incorrect  or  out-of-date 
address  can  delay  receipt  of  a  per  capita 
payment. 

Section  61. 7    Verification  forms. 

The  proposed  revised  S  61.7  is  a  new 
section.  The  Secretary  is  directed  by 
statutory  authority  from  time  to  time  to 
update  a  previously  prepared  roll  for  the 
purposes  of  distributing  judgment  funds. 
Persons  whose  names  are  included  on 
the  previously  prepared  roll  are  not 
required  to  file  another  application  to 
establish  eligibility  for  the  new  roll 
being  prepared.  However,  it  is  necessary 
to  verify  their  current  names  and 
whereabouts  and  whether  they  are  still 
living.  A  verification  form  is  used  for 
this  purpose.  The  restriction  that  the  ' 
form  be  signed  by  the  adult  enroUee  or 
the  parent  or  legal  guardian  of  a  minor  is 
included  because  records  relating  to  the 
preparation  or  rolls  by  the  Secretary 
have  been  determined  to  be  covered  by 
the  provisons  of  the  Privacy  Act. 

The  use  of  verification  forms  in  the 
preparation  of  rolls  in  the  past  has 
required  the  promulgation  of  a  separate 
Part  which  is  repetitive  of  the 
regulations  contamed  in  this  Part  61.  By 
including  procedures  for  the  use  of 
verification  forms  in  wnsParJ_61.  it  is 
intended  to  eliminate  the  need  to 
promulgate  separate  parts  in  tne  future. 
It  should  be  noted  that  this  proposed 
revised  §  61.7  will  not  necessarily  apply 
to  all  the  rolls  prepared  by  the  BIA 
under  the  regulations  in  this  Part  61.  For 
example,  for  the  three  rolls  to  be 
prepared  under  paragraphs  (b),  (c),  and 
(d)  of  proposed  revised  §  61.4.  . 
individuals  must  file  application  forms 
and  the  application  forms  must  be        j 
received Jbefore  the  deadline  specified  to 
establish  eligibility  for  enrollment  even 
though  their  names  may  appear  on  a  roll 
that  was  previously  prepared  by  the 
Secretary. 


Section  61.8    Burden  of  proof 

The  proposed  revised  §  61.8 
corresponds  to  the  current  §  61.6.  Only 
minor  changes  of  an  editorial  nature 
have  been  made.  The  burden  of  proof 
has  been  and  continues  to  be  on 
individuals  to  establish  their  eligibility 
for  enrollment. 

Section  61.9    Review  of  applications  by 
tribal  authorities. 

Section  61.9  of  the  proposed  revision 
is  an  expansion  on  the  current  §  61.7. 
Again,  this  proposed  revised  section, 
like  the  current  corresponding  section, 
will  not  necessarily  be  applicable  to  al^ 
rolls  prepared  under  the  regulations  in 
this  Part  61.  Unless  otherwise  specified 
by  the  authorizing  Act  or  Plan,  review 
by  tribal  authorities  is  only  intended  to 
apply  in  those  instances  where  a 
federally  recognized  tribe,  band,  pueblo, 
group,  or  community  of  Indians  is 
involved.  Where  a  membership  roll  is 
being  prepared,  review  by  tribal 
authorities  is  intended  to  provide  for 
maximum  tribal  participation  in  the 
enrollment  process  even  though  the 
Secretary  may  actually  be  responsible 
for  the  preparation  of  the  roll. 

An  exception  to  review  by  tribal 
authorities  has  been  made  in  the  case  of 
adopted  children  where  the  BIA  has 
assured  confidentiality  in  order  to 
obtain  the  information  necessary  to 
detennine  the  eligibility  for  enrollment 
of  the  individual  or  has  the  statutory 
obligation  to  maintain  the 
confidentiality  of  the  records.  This 
exception  is  included  for  consistency 
with  the  provisions  of  the  Indian  Child 
Welfare  Act  of  November  8, 1978,  Pub. 
L.  95-^08,  92  Stat.  3069.  25  U.S.C.  1901  et 
seq.  State  courts  entering  a  final  decree 
or  order  in  any  Indian  child  adoptive 
•placement  after  November  8, 1978,  are 
required  to  furnish  the  Secretary  certain 
information  concerning  natural 
parentage  and  tribal  affiliation  (25 
U.S.C.  1951).  In  some  instances,  the 
Secretary  may  release  such  information 
to  tribal  authorities  as  may  be  necessary 
for  the  enrollment  of  the  Indian  child  in 
a  tribe.  However,  in  other  instances,  the 
Secretary  is  prohibited  from  releasing 
the  necessary  information  and  is 
directed  to  certify  as  to  the  eligibility  of 
the  child  for  enrollment  in  the  tribe. 

The  current  §  61.7  is  rather  vague  and 
is  not  really  adequate  from  a  procedural 
standpoint.  The  proposed  revised  §  61.9 
provides  more  definite  procedures  to  be 
followed.  The  procedures  contained  in 
the  proposed  revision  are  intended  to  be 
relatively  adaptable  or  compatible  with 
enrollment  procedures  a  tribe  taight 
already  have  in  effect.  Although  the 
term  "Tribal  Committee"  is  used,  the 


definition  contained  in  proposed  revised 
§  61.1.  states  that  for  the  purposes  of  the 
regulations.  "Tribal  Committee"  means 
the  body  of  a  federally  recognized  tribal 
entity  vested  with  final  authority  to  act 
on  enrollment  matters.  Consequently, 
what  is  referred  to  as  a  "Tribal 
Committee"  in  the  regulations  could,  in 
fact,  be  a  tribal  council,  the  adult 
membership  in  general,  or  an 
autonomous  enrollment  committee, 
which  every  body  or  entity  has  the 
ultimate  authority  to  determine  the 
eligibility  of  individuals  for  membership 
in  the  tribe.  Some  tribes  do  have 
enrollment  committees  who  review 
applications  for  membership  and  make 
recommendations  to  the  tribal  council, 
which  in  turn  has  final  authority.  Such 
tribal  procedures  could  still  be  followed 
by  the  tribe  and  not  be  inconsistent  with 
the  regulations. 

Paragraph  (d)  of  the  proposed  revised 
S  61.9  has  been  added  as  a  clarification 
of  existing  BIA  policy.  In  reviewing  or 
preparing  a  tribal  membership  roll  to  be 
used  as  the  basis  for  the  distribution  of 
judgment  funds,  the  Secretary  has  the 
trust  responsibility  to  insure  that  the  roll 
is  accurate  and  correct.  If  the  Director  or 
Superintendent  acting  on  behalf  of  the 
Secretary,  determines  that  an  individual 
clearly  does  not  meet  the  requirement 
for  enrollment,  the  individual's  name 
may  be  removed  from  the  roll  of  persons 
eligible  to  share  in  the  distribution  of 
judgment  funds.  However,  unless 
specified  by  law  or  in  the  tribal 
governing  document,  the  decision  of  the 
Director  or  Superintendent  would  only 
affect  the  individual's  eligibility  to  share 
in  the  judgment  funds.  Some  governing 
documents  provide  for  a  right  of  an 
individual  rejected  for  membership  by 
the  tribe  to  appeal  to  the  Secretary  and 
in  that  case  the  tribe  would  be  bound  by 
the  decision  of  the  Secretary.  However, 
if  there  is  no  such  provision  in  the 
governing  document,  the  tribe  could  still 
consider  the  individual  as  a  member  of 
community  purposes.  The  reverse  could 
also  be  true,  that  is.  an  individual  who 
was  denied  membership  by  the  tribe 
could  be  enrolled  by  the  Director  or  the  " 
Superintendent  for  the  purposes  of 
sharing  in  the  judgment  funds.  As  a 
matter  of  further  clarification  the 
limitation  of  applicability  of  the  decision 
by  the  Director  or  Superintendent  has 
also  been  added  in  paragraph  (b)(3) 
under  proposed  revised  §  61.10  Action 
by  the  Director  or  Superintendent  as 
well  as  the  decision  of  the  Assistant 
Secretary  on  appeals  in  proposed 
revised  §  61.12  Decision  of  the  Assistant 
Secretary  on  appeals. 
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Section  61. 10    Action  by  the  Director  or 
Superintendent. 

The  proposed  revised  §  61.10  is  an 
expansion  of  the  current  $  61.8  Action 
by  the  Director.  Procedures  have  been 
added  for  the  Director  or  Superintendent 
to  follow  when  there  has  been  review  by 
tribal  authorities  and  the  decision  of  the 
Tribal  Committee  has  not  been 
accepted.  The  Director  or 
Superintendent  is  required  to  notify  the 
Tribal  Committee  of  the  action.  The 
existing  right  of  the  Tribal  Committee  to 
file  an  appeal  from  the  decision  of  the 
Director  or  Superintendera  has  been 
stated  as  a  matter  of  clarirication.  Such 
appeals  are  to  be  filed  under  Part  62  of 
this  subchapter. 

Additional  procedures  for  the  Director 
or  Superintendent  to  follow  when  a 
notice  of  adverse  action  sent  by  certified 
mail,  to  be  received  by  the  addressee 
only,  return  receipt  requested,  has  been 
returned  a»   Unclaimed"  have  been 
included  in  paragraph  (cl(2)  of  proposed 
revised  }  61.10.  During  the  promulgation 
of  other  regulations,  the  point  was 
raised  that  it  was  possible  the  addressee 
would  not  be  at  home  when  the  Postal 
Service  attempted  to  deliver  the  letter 
and  for  whatever  reasons,  not  be  able  to 
pick  up  the  certified  mail  or  arrange  for 
another  delivery.  Since  it  is  not  the 
intent  of  the  BIA  to  deprive  any  rejected 
applicant  of  the  knowledge  of  that  fact 
and  the  right  to  appeal  the  rejection,  the 
provision  for  remailing  certified  letters 
returned  as  "Unclaimed"  was  included 
and  has  been  included  in  enrollment 
regulations  subsequently  promulgated. 

Another  provision  which  has  been 
included  in  other  enrollment  regulations 
and  is  being  added  to  this  Part  61  as 
paragraph  (d)  of  proposed  revised 
§  6110  is  a  statement  as  to  when  a 
notice  of  adverse  action  is  considered  to 
have  been  made  and  the  computation  of 
the  appeal  period  shall  begin.  Questions 
have  arisen  particjlarly  in  instances 
where  the  rejection  notice  has  been 
returned.  The  proposed  r'vision  is 
intended  to  clarify  this  matter. 

In  paragraph  (f)  the  proposed  revised 
§  61.10.  a  limitation  has  been  placed  on 
the  Director's  or  Superintendents 
authority  to  waive  technical  deficiencies 
in  applications  or  other  submissions  to 
avoid  hardship  or  gross  injustice.  Failure 
to  file  by  the  deadline  does  not 
constitute  a  technical  deficiency  which 
the  Di.-ector  or  Superintendent  may 
waive.  It  is  not  the  BlA's  intent  to 
deprive  otherwise  eligible  applicants 
from  sharing  in  judgment  funds. 
However,  where  reasonable  efforts  have 
been  made  to  reach  those  potentially 
eligible  beneficiaries  and  to  provide 
them  legal  and  actual  notice  of  their 


burden  to  act  timely,  the  orderly  conduct 
of  the  pubhc  business  requires  that 
those  who  for  any  reason  do  not  bring 
themselves  within  the  requirements  of 
the  statutory  authority  and  regulations 
must  suffer  the  consequences.  Whatever 
equities  there  may  be  in  favor  of 
waiving  the  deadline  for  late  filed 
applicants,  to  allow  them  to  be  enrolled 
would  work  a  corresponding  inequity 
against  those  otherwise  eligible 
beneficiaries  who  did  not  file 
applications  because  they  knew  it  was 
too  late. 

Section  61.11     Appeals. 

The  proposed  revised  §  61 11 
corresponds  to  the  current  §  61. g.  The 
inclusion  of  the  provision  that  a  copy  of 
the  appeal  procedures  be  furnished  with 
each  notice  of  adverse  action  is  merely 
a  statement  of  procedures  already  being 
followed  by  the  BIA.  The  requirement 
that  the  name  of  each  appellant  be 
specified  in  the  appeal  is  being  included 
for  administrative  expediency.  It  is  not 
intended  to  be  an  additional  burden  on 
the  individual.  When  individuals  appeal 
on  behalf  of  "themselves  and  their 
family."  it  is  not  always  possible  for  the 
BIA  to  determine  who  each  and 
everyone  of  the  appellants  may  be  or  is 
intended  to  be.  Presently  the  BIA  staff 
has  been  writing  back  to  the  individuals 
and  requesting  that  they  furnish  the 
names.  Putting  individuals  on  notice  that 
they  need  to  furnish  the  names  of  all  the 
appellants  when  they  file  their  appeals 
should  expedite  the  process. 

Section  61. 12    Decision  of  the  Assistant 
Secretary  on  appeals. 

The  proposed  revised  §  61.12 
corresponds  with  the  current  §  61.10 
Decisions  of  the  Secretary  on  appeals. 
The  authority  to  act  on  behalf  of  the 
Secretary'  on  enrollment  appeals  under 
Part  62  of  this  subchapter  has  been 
delegated  to  the  Assistant  Secretary. 
The  decisions  of  the  .Assistant  Secretary 
on  enrollment  appeals  constitute  final 
agency  actions.  Consequently,  as  a 
mdtler  of  clarification  Assistant 
Secretary  has  been  substituted  in  the 
proposed  revised  regulations.  The 
li.mitalion  as  to  the  applicability  of  the 
Assistant  Secretary's  decision  was 
discussed  under  §  61.9.  above. 

Section  61.13    Preparation,  certification 
and  approval  of  the  roll. 

Sections  61.11  Preparation  of  roll  and 
61.12  Certification  and  approval  of  roll 
of  the  current  regulations  have  been 
combined  and  with  only  minimal 
administrative  hh.Tnges  constitute  the 
proposed  revised  §  61.13. 


Section  61. 14    Special  instructions. 

The  proposed  revised  §  61.14 
corresponds  to  the  current  §  61.13.  Only 
changes  of  an  administrative  nature 
have  been  made. 

Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
has  informed  the  Department  of  the 
Interior  that  the  information  collection 
requirements  contained  in  §  61.4  need 
not  be  reviewed  by  them  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  ef  seq.l- 

Executive  Order  12291 

The  Department  of  the  Interior  has 
determined  that  this  is  not  a  major  rule 
under  E.0. 12291  because  only  a  limited 
number  of  individuals  will  be  affected 
and  those  individuals  who  are 
determined  eligible  will  be  participating 
in  a  per  capita  distribution  made  by  the 
Secretary  of  a  relatively  small  amount  of 
funds. 

Compliance  With  Other  Laws 

The  Department  of  the  Inferior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.,  ' 
becau,se  of  the  limited  applicability  as 
stated  above. 

The  Department  of  the  Interior  has 
determined  that  this  rule  does  not 
significantly  affect  the  quality  of  the 
human  environment  and,  therefore,  does 
not  require  the  preparation  of  an 
Environmental  Impact  Statement  under 
section  102(21(C)  of  the  National 
Environmental  Policy  Act  of  1969,  42 
use.  4332(2)(C). 

List  of  Subjects  in  25  CFR  Part  61 

Indians — claims,  and  Indians — 
enrollment. 

Accordingly,  it  is  proposed  that  Part 
61  of  Subchapter  F  of  Chapter  I  of  Title 
25  of  the  Code  of  Federal  Regulations  be 
revised  to  read  as  follows: 

PART  61— PREPARATION  OF  ROLLS 
OF  INDIANS 


Sec. 
61.1 
61.2 
61.3 
61.4 


Dcfiniliu.''i8. 
Purpose. 

Information  collection. 
Q'irtlifications  for  enrollment  and  the 
dRudline  for  filing  applications. 

61.5  Notices. 

61.6  Application  forms. 

61.7  Vprificalion  forms. 
618    Buiden  of  proof. 

61.9     Review  of  applications  by  tribal 
authorities. 
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Sec. 

61.10  Action  by  the  Director  or 
Superintendent. 

61.11  Appeals.  i 

61.12  Decision  of  the  Assistant  Secretary  on 
appeals. 

61.13  Ih-eparation.  certification  and 
approval  of  the  roll. 

61.14  Special  instructions. 

Authority:  5  U.S.C.  301:  25  U.S.C.  2  and  9: 
and  Piib  L.  93-134.  87  Stat.  466.  as  amended. 

§  61.1    Oeftnitions. 

As  used  in  these  regulations: 

"Act"  means  any  act  of  Congress 
authorizing  or  directing  the  Secretary  to 
prepare  a  roll  of  a  specific  tribe,  band, 
or  group  of  Indians. 

"Adopted person"  means  a  person 
whose  natural  parents'  parental  rights 
have  been  given  to  othei^  tp  exercise  by 
court  order. 

"Approved  roll"  means  a  roll  of 
Indians  approved  by  the  Secretary. 

"Assistant  Secretary"  means  the 
Assistant  Secretary  of  the  Interior  for 
Indian  Affairs  or  an  authorized 
representative  acting  under  delegated 
authority. 

"Basic  roll"  means  the  specified 
allotment,  annuity,  census  or  other  roll 
designated  in  the  Act  or  Plan  as  the 
basis  upon  which  a  new  roll  is  to  be  * 
compiled. 

"Commissioner"  means  the 
Gommissioner  of  Indian  Affairs  or  an 
authorized  representative  acting  under 
delegated  authority. 

"Dascendant(s)"  means  those  persons 
who  are  the  issue  of  the  ancestor 
through  whom  enrollment  rights  are 
claimed:  namely,  the  children, 
grandchildren,  etc.  It  does  not  include 
collateral  relatives  such  as  brothers, 
sisters,  nieces,  nephews,  cousins,  etc.  or 
adopted  children,  grandchildren,  etc. 

"Director"  means  the  Area  Director  of 
the  Bureau  of  Indian  Affairs  areas  office 
which  has  administrative  jurisdiction 
over  the  local  field  responsible  for 
administering  the  affairs  of  the  tribe, 
band,  or  group  for  which  a  roll  is  being 
prepared  or  an  authorized 
representative  acting  under  delegated 
authority. 

' EnroHee(s)"  meaViS  persons  who 
have  met  specific  requirements  for 
enrollment  and  whose  names  appear  on 
a  particular  roll  of  Indians. 

"Lineal  ancestor"  means  an  ancestor, 
living  or  deceased,  who  is  related  to  a 
person  by  direct  ascent;  namely,  the 
parent,  grandparent,  etc.  It  does  not 
include  collateral  relatives  such  as 
brothers,  sisters,  aunts,  uncles,  etc..  or 
adopted  parents,  grandparents,  etc. 

"Living"  means  born  on  or  before  and 
alive  on  the  date  specified. 

"Plan" means  any  effective  plan 
prepared  under  the  provisions  of  the  Act 


of  October  19, 1973,  Pub.  L  93-134,  87 
Stat.  466,  as  amended,  which  authorizes 
and  directs  the  Secretary  to  prepare  a 
roll  of  a  specific  tribe,  band,  or  group  of 
Indians. 

"Secretary"  means  the  Secretary  of 
Interior  or  an  authorized  representative 
acting  under  delegated  authority. 

"Sponsor"  means'any  person  who 
files  an  application  for  enrollment  or 
appeal  on  behalf  of  another  person. 

"Staff  Officer"  means  the  Enrollment 
Officer  or  other  person  authorized  to 
prepare  the  roll. 

"Superintendent"  means  the  official  or 
other  designated  representative  of  the 
Bureau  of  Indian  Affairs  in  charge  of  the 
field  office  which  has  immediate 
administrative  responsibility  for  the 
affairs  of  the  tribe,  band,  or  group  for 
which  a  roll  is  being  prepared. 

'Tribal  Committee  '  meanp  the  body 
of  a  federal  recognized  tribal  entity 
vested  with  final  authority  to  act  on 
enrollment  matters. 

"Tribal  Governing  Document"  means 
the  written  organizational  statement 
governing  the  tribe,  band,  or  group  of 
Indians  and/or  any  valid  document, 
enrollment  ordinance,  or  resolution 
enacted  thereunder. 

§  61.2    Purpose. 

The  regulations  in  this  Part  61  are  to 
govern  the  compilation  of  rolls  of 
Indians  by  the  Secretary  of  the  Interior 
pursuant  to  statutory  authority.  The 
regulations  are  not  to  apply  in  the 
compilation  of  tribal  membership  rolls 
where  the  responsibility  for  the 
preparation  and  maintenance  of  such 
r,olls  rests  with  the  tribes. 

§  61.3    Information  collection. 

The  Office  of  Management  and  Budget 
has  informed  the  Department  of  the 
Interior  that  the  information  collection 
requirements  contained  in  §  61.4  need 
not  be  reviewed  by  them  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

§  61.4    Qualification  for  enrollment  and  the 
deadline  for  filing  applications. 

(a)  1  he  qualifications  which  must  be 
met  to  establish  eligibility  for  enrollment 
and  the  deadline  for  filing  applications 
will  be  included  in  this  Part  61  by 
appropriate  amendments  to  this  section; 
except  that,  when  an  Act  or  Plan  states 
the  qualifications  for  enrollment  and  the 
deadline  for  filing  applications  and 
specifies  that  the  regulations  contained 
in  this  Part  61  will  apply,  amendment  to 
this  section  will  notiSe  required  in  order 
for  the  procedures  contained  in  this  Part 
61  to  govern  the  preparation  of  the  roll; 
provided  further,  the  provisions 
contained  in  this  Part  61  that  were  in 


effect  when  the  regulations  were 
amended  to  include  paragraphs  (r).  (s). 
(w),  (x),  (y),  and  (z)  shall  apply  in  the 
preparation  of  the  rolls  under 
paragraphs  (r).  (s).  (w).  (x),  (y).  and  (z)  of 
this  section. 

(b)  Pembina  Band  of  Chippewa 
Indians.  (1)  Pursuant  to  section  7(a)  of 
the  Act  of  December  31, 1982,  Pub.  L.  97- 
403,  96  Stat.  2022,  a  roll  is  to  be  prepared 
and  used  as  the  basis  for  the 
distribution  of  an  apportioned  share  of 
judgment  funds  awarded  the  Pembina 
Chippewa  Indians  in  dockets  numbered 
113, 191,  221  and  246  of  the  Court  of 
Claims  of  all  persons  who: 

(i)  Are  of  at  least  V*  degree  Pembina 
Chippewa  blood; 

(ii)  Are  citizens  of  the  United  States; 

(iii)  Were  living  on  December  31, 1982; 

(iv)  Are  not  members  of  the  Red  Lake 
Band  of  Chippewa  Indians,  the  Turtle 
Mountain  Band  of  Chippewa  Indians, 
the  Chippewa  Cree  Tribe  of  the  Rocky 
Boy's  Reservation,  or  Minnesota 
Chippewa  Tribe,  or  the  Little  Shell  Band 
of  Chippewa  Indians  of  Montana;  and 

(v)  Are  enrolled  or  are  Uneal 
descendants  of  persons  enrolled: 

(A)  As  Pembina  descendants  under 
the  provisions  of  the  Act  of  July  29, 1971 
(85  Stat.  158).  for  the  disposition  of  the 
1863  Pembina  Award,  or 

(B)  On  the  McCumber  roll  of  the 

,  Turtle  Mountain  Indians  of  1892,  or 

(C)  On  the  Davis  roll  of  the  Turtle 
Mountain  Indians  of  1904;  or 

(D)  As  Chippewa  on  the  tentative  roll 
of  the  Rocky  Boy  Indians  of  May  30. 
1917.  or  the  McLaughlin  census  report  of 
the  Rocky  Boy  Indians  of  July  7, 1917.  or 
the  Roe  Cloud  Roll  of  Landless  Indians 
of  Montana:  or 

(vi)  Are  able  to  establish  Pembina 
ancestry  on  the  basis  of  any  other  rolls 
or  records  acceptable  to  the  Secretary. 

(2)  Applications  for  enrollment  must 
be  filed  with  the  Superintendent.  Turtle 
Mountain  Agency.  Bureau  of  Indian 
Affairs.  Belcourt.  North  Dakota  58316. 
and  must  be  received  no  later  than 
October  15. 1985.  Applications  received 
after  that  date  will  be  denied  for  failure 
to  file  in  time  regardless  of  whether  the 
applicant  otherwise  meets  the 
requirements  for  enrollment. 

(3)  Each  applicant  for  enrollment  with 
any  of  the  tribes  specified  in  paragraph 
(a)(l)(iv)  of  this  section,  except  the  Red 
l.ake  Band  of  Chippewa  Indians,  which 
may  be  rejected  by  the  tribes  shall  be 
reviewed  by  the  Superintendent  to 
determine  whether  the  applicant  meets 
the  qualifications  for  eriroUment  as  a 
descendant  of  the  Pembina  Band  of 
Chippewas  under  paragraph  (a)(1)  of 
this  section.  Each  rejection  notice  shall 
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contain  a  statement  to  the  effect  that  the 
npplication  is  being  given  suth  r-^view. 

[c)  Cherokee  Band  of  Shawnee 
Indians.  (1)  Pursuant  to  section  5  of  the 
Act  of  December  20.  1982.  Pub.  L.  97-372, 
96  Stat.  1815.  a  roll  is  to  be  prepared  and 
used  as  the  basis  for  distribution  of  an 
apportioned  share  of  judgment  funds 
riwarded  the  Shawnee  Tribe  in  dockets 
m.  335.  and  338  by  the  Indian  Claims 
Commission  and  in  docket  64-A  by  the 
U.S.  Court  of  Claims  of  all  persons  of 
Cherokee  Shawnee  ancestry: 

(i)  Who  were  living  on  December  20, 
1982: 

(ii)  Who  are  lineal  descendants  of  the 
Shawnre  Nation  as  it  existed  in  1854. 
based  on  the  roll  of  the  Cherokee 
Shawnee  compiled  pursuant  to  the  Act 
of  March  2. 1889  (25  Stat.  944).  or  any 
other  rei:ords  acceptable  to  the 
Secretary  including  eligibility  to  share  in 
the  distribution  of  judgment  funds 
awarded  the  Absentee  Shawnee  Tribe 
of  Oklahoma  on  behalf  of  the  Shawnee 
Nation  in  Indian  Claims  Commission 
docket  334-B  as  a  Cherokee  Shawnee 
descendant:  and 

(iii)  Who  are  not  members  of  the 
Absentee  Shawnee  Tribe  of  Oklahoma 
or  the  Eastern  Shawnee  Tribe  of 
Oklahoma. 

(2)  Applications  for  enrollment  must 
be  filed  with  the  Birector.  Muskogee 
Area  Office,  Bureau  of  Indian  Affairs. 
Federal  Building.  Muskogee.  Oklahoma 
74401,  and  must  be  received  by  the 
Director  by  close  of  business  on  (180 
days  from  the  date  of  publication). 
Applications  received  after  that  date 
will  be  rejected  for  inclusion  on  the  roll 
bemg  prepared  for  failure  to  file  on  time 
regardless  of  whether  the  applicant 
otherwise  meets  the  requirements  for 
enrollment. 

(d)  Miami  Indians  of  Indiana.  (1) 
Pursuant  to  section  3  of  the  Act  of 
Dfccmber  21. 1982.  Pub.  L  97-376.  96 
Stdt.  1828,  a  roll  is  to  be  prepared  and 
used  as  the  basis  for  the  distribution  of 
an  apportioned  share  of  judgment  funds 
awarded  the  Miami  Tribe  of  Oklahoma 
and  the  Miami  Indians  of  Indiana  in 
doi.kets  124-B  and  254  by  the  U.S.  Court 
of  Claims  of  all  persons  of  Miami  Indian 
ancestry: 

(i)  Who  were  living  on  December  21, 
1982: 

(ii)  Whose  name  or  the  name  of  a 
lineal  ancestor  appears  on: 

(A)  The  roll  of  .Miami  Iirdians  of 
Oklahoma  and  Indiana  prepared 
pursuant  to  the  Act  of  June  2. 1972  (86 
Stat.  199) 

(B)  The  roll  of  Miami  Indians  of 
Indiana  of  June  12. 1895.  or 

(C)  The  roll  of  "Miami  Indians  of 
Indiana,  now  livmg  in  Kansas.  Quapaw 
Agency,  I.T„  and  Oklahoma  Territory." 


prepared  and  completed  pursuant  to  the 
Act  of  March  2. 1895  (28  Stat.  903).  or 

(D)  The  roll  of  the  Eel  River  Miami 
Tribe  of  Indians  of  May  27. 1889. 
prepared  and  completed  pursuant  to  the 
Act  of  June  29. 1888  (25  Stat.  223).  or 

(E)  The  roll  of  the  Western  Miami 
Tribe  of  Indians  of  June  2. 1391  (26  Stat. 
1001):  and 

(iii)  Who  are  not  members  of  the 
Miami  Tribe  of  Oklahoma 

(2)  Applications  for  enrollment  must 
be  nied  with  the  Director.  Muskogee 
Area  Office.  Bureau  of  Indian  Affairs, 
Federal  Building.  Muskogee,  Oklahoma 
74401.  and  must  be  received  by  the 
Director  by  close  of  business  on  (180 
days  from  date  of  publication). 
Applications  received  after  that  date 
will  be  rejected  for  inclusion  on  the  roll 
being  prepared  for  failure  to  file  on  time 
regardless  of  whether  the  applicant 
otherwise  meets  the  requirements  for 
enrollment. 

(e)-(q)  jReservedJ 

(r)  Mdewakanton  and  Wahpakoota 
Tribe  of  Sioux  Indians.  (1)  A114ineal 
descendants  of  the  Mdewakanton  and 
Wahpakoota  Tribe  of  Sioux  Indians  who 
were  bom  on  or  prior  to  and  were  living 
on  October  25. 1972.  whose  names  or  the 
name  of  a  lineal  ancestor  appears  on 
any  available  records  and  rolls 
acceptable  to  the  Secretary  of  the 
Interior  and  who  are  not  members  of  the 
Flandreau  Santee  Sioux  Tribe  of  South 
Dakota,  the  Santee  Sioux  Tribe  of 
Nebrasks,  the  Lower  Sioux  Indian 
Community  at  Morton.  Minn.,  the  Prairie 
Island  Indian  Community  at  Welch, 
Minn.,  or  the  Shakopee  Mdewakanton 
Sioux  Community  of  Minnesota  shall  be 
entitled  to  be  enrolled  under  title  I. 
section  101(b)  of  the  act  of  October  25. 
1972  (86  Stat.  1168).  to  share  in  the 
distribution  of  funds  derived  from  a 
judgment  awarded  the  Mississippi  Sioux 
Indians. 

(2)  Applications  for  enrollment  must 
have  been  Hied  with  the  Director. 
Aberdeen  Area  Office.  Bureau  of  Indian 
Affairs,  820  South  Main  Street, 
Aberdeen.  S.  Dak.  57401.  and  must  have 
been  received  no  later  than  November  1. 
1973.  Applications  received  after  that 
date  will  be  denied  for  failure  to  file  in 
time  regardless  of  whether  the  applicant 
otherwise  meets  the  requirements  for 
enrollment. 

(3)  Each  application  for  enrollment 
with  any  of  the  tribes  named  in 
paragraph  (r)(l)  of  this  section  which 
may  be  rejected  by  the  tribes  shall  be 
reviewed  by  the  Director  to  determine 
whether  the  applicant  meets  J^he 
requirements  for  enrollment  as  a 
dt.'sccndaiit  of  the  Mdewakanton  and 
Wahpakoota  Tribe  of  Sioux  Indians 
under  paragraph  (r)(l)  of  this  section. 


Each  rejection  notice  issued  by  the 
tribes  shall  contain  a  statement  to  the 
effect  that  the  application  is  being  given 
such  review. 

(s)  Sisseton  and  Wahpeton 
Mississippi  Sioux  Tribe.  (1)  All  lineal 
dcscend.ints  of  the  Sisseton  and 
Wahpeton  Mississippi  Sioux  Tribe  who 
were  bom  on  or  prior  to  and  were  living 
on  October  25. 1972.  whose  names  or  the 
name  of  a  lineal  ancestor  appears  on 
any  available  records  and  roils 
acceptable  to  the  Secretary  of  the 
Interior  and  who  are  not  members  of  the 
Devils  Lake  Sioux  Tribe  of  North 
Dakota,  the  Sisstton  and  the  Wahpeton 
Sioux  Tribe  of  South  Dakota,  or  the 
Assiniboine  and  Sioux  Tribes  of  the  Fort 
Peck  Reservation  shall  be  entitled  to  be 
enrolled  under  title  II,  section  201(b)  of 
the  act  of  October  25, 1972  (86  Stat. 
1168),  to  share  in  the  distribution  of 
certain  funds  derived  from  a  judgment 
awarded  the  Mississippi  Sioux  Indians. 

(2)  Applications  for  enrollment  must 
have  been  Tiled  with  the  Director. 
Aberdeen  Area  Office,  Bureau  of  Indian 
Affairs,  820  South  Main  Street. 
Aberdeen,  S.  Dak.  57401,  and  must  have 
been  received  no  later  than  November  1. 
1973.  Applications  received  after  that 
date  will  be  denied  for  failure  to  file  in 
time  regardless  of  whether  the  applicant 
otherwise  meets  the  requirements  for 
enrollment. 

(3)  Each  application  for  enrollment 
with  any  of  the  tribes  named  in 
paragraph  (s)(l)  of  this  section  which 
may  be  rejected  by  the  tribes  shall  be 
reviewed  by  the  Director  to  determine 
whether  the  applicant  meets  the 
requirements  for  enrollment  as  a 
descendant  of  the  Sisseton  and 
Wahpeton  Mississippi  Sioux  Tribe 
under  paragraph  (s)(l)  of  this  section. 
Each  rejection  notice  issued  by  the 
tribes  shall  contain  a  statement  to  the 
effect  that  the  application  is  being  given 
such  review. 

(t)-{v)  (Reserved) 

(w)  Lower  Skagit  Tribe  of  Indians.  (1) 
All  persons  of  Lower  Skagit  ancestry 
born  on  or  prior  to  and  living  on 
February  18, 1975.  who  are  lineal 
descendants  of  a  member  of  the  tribe  a 
it  existed  in  1859  based  on  the  1919 
Robiin  Roll  and  other  records 
acceptable  to  the  Assistant  Secretary, 
shall  be  entitled  to  have  their  names 
placed  on  the  roil,  to  be  prepared  and 
used  as  the  basis  to  distribute  the 
judgment  fimds  awarded  the  Lower 
Skagit  Tribe  in  Indian  Claims 
Commission  docket  294.  Proof  of  Upper 
Skagit  ancestry  will  not  be  acceptable 
as  proof  of  Lower  Skagit  ancestry. 

(2)  Applications  for  enrollment  must 
have  been  filed  with  the  Superintendent 
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Western  Washington  Agency,  Bureau  of 
Indian  Affairs.  3CX)6  Colby  Avenue 
Everett.  Washington  9B201,  and  must 
have  been  received  by  close  of  business 
on  May  31, 1977.  Applications  received 
after  that  all  date  will  be  denied  for 
failure  to  file  in  time  regardless  of 
whether  the  applicant  otherwise  meets 
the  requirements  for  enrollment. 

(3)  Payment  of  shares  will  be  made  in 
accordance  with  Part  B7  and  115  of  this 
chapter. 

(x)  Kikiallus  Tribe  of  Indians.  (1)  All 
persons  of  Kikiallus  ancestry  born  on  or 
prior  to  and  living  on  February  18. 1975. 
who  are  lineal  descendants  of  a  member 
of  the  tribe  as  it  existed  in  1859  based 
on  the  1919  Roblin  Roll  and  other 
records  acceptable  to  the  Assistant 
Secretary,  shall  be  entitled  to  have  their 
names  placed  on  the  roll,  to  be  prepared 
and  used  as  the  basis  to  distribute  the 
judgment  funds  awarded  the  Kikiallus 
Tribe  in  Indian  Claims  Commission 
docket  263. 

(2)  Applications  for  enrollment  must 
have  been  filed  with  the  Superintendent, 
Western  Washington  Agency.  Bureau  of 
Indian  Affairs.  3006  Colby  Avenue, 
Everett.  Washington  98201.  and  must 
have  been  received  by  close  of  busmess 
on  May  31. 1977.  Applications  received 
after  that  date  will  be  denied  for  failure 
to  file  in  time  regardless  of  whether  the 
applicant  otherwise  meets  the 
requirements  for  enrollment. 

(3)  Payment  of  shares  will  be  made  in 
accordance  with  Parts  87  and  115  of  this 
chapter. 

(y)  Swinomish  Tribe  of  Indians.  (!)  All 
persons  of  Swinomish  ancestry  bom  on 
or  prior  to  and  living  on  December  10. 
1975,  who  are  lineal  descendants  of  a 
member  of  the  tribe  as  it  existed  in  1859 
based  on  the  1919  Roblin  Roll  and  other 
records  acceptable  to  the  Assistant 
Secretary,  shall  be  entitled  to  have  their 
names  placed  on  the  roll,  to  be  prepared 
and  used  as  the  basis  to  distribute  the 
judgment  funds  awarded  the  Swinomish 
Tribe  in  Indian  Claims  Commission 
docket  233. 

(2)  Applications  for  enrollment  must 
have  been  filed  with  the  Superintendent. 
Western  Washington  Agency.  Bureau  of 
Indian  Affairs,  3006  Colby  Avenue. 
Everett.  Washington  98201,  and  must 
have  been  received  by  close  of  business 
on  M.^y  31. 1977.  Applications  received 
after  that  date  will  be  denied  for  failure 
to  file  in  time  regardless  of  whether  the 
applicant  otherwise  meets  the 
requirements  for  enrollment. 

(3)  Payment  of  shares  will  be  made  in 
accordance  with  Parts  87  and  115  of  this 
chapter. 

(z)  Samish  Tribe  of  Indians.  (1)  All 
persons  of  Samish  ancestry  born  on  or 
prior  to  and  living  on  December  10. 1975. 


who  are  lineal  descendants  of  a  member 
of  the  tribe  a^t  existed  in  1859  based 
on  any  recoros  acceptable  to  the 
Secretary,  shall  be  entitled  to  have  their 
names  placed  on  the  roll  to  be  prepared 
and  used  as  the  basis  to  distribute  the 
judgment  funds  awarded  the  Samish 
Tribe  in  Indian  Claims  Commission 
docket  261. 

(2)  Applications  for  enrollment  must 
have  been  filed  with  the  Superintendent. 
Western  Washington  Agency,  Bureau  of 
Indian  Affairs,  3006  Colby  Avenue. 
Everett.  Washington  98201.  and  must 
have  been  received  by  close  of  business 
on  May  31. 1977.  Applications  received 
after  that  date  will  be  denied  for  failure 
to  file  in  time  regardless  of  whether  the 
applicant  otherwise  meets  the 
requirements  for  enrollment. 

(3)  Payment  of  shares  will  be  made  in 
accordance  with  Parts  87  and  115  of  this 
chapter. 

§61.5    Notices. 

(a)  The  Director  or  Superintendent 
shall  give  notice  to  all  Directors  of  the 
Bureau  of  Indian  Affairs  and  all 
Superintendents  within  the  jurisdiction 
of  the  Director,  of  the  preparation  of  the 
roll  for  public  display  in  Bureau  field 
offices.  Reasonable  efforts  shall  be 
made  to  place  notices  for  public  display 
in  community  buildings,  tribal  buildings, 
and  Indian  centers. 

(b)  The  Director  or  Superintendent 
shall,  on  the  basis  of  available  residence 
data,  publish,  and  republish  when 
advisable,  notices  of  the  preparation  of 
the  roll  in  appropriate  locales  utilizing 
media  suitable  to  the  circumstances. 

(c)  The  Director  or  Superintendent 
shall,  when  applicable,  mail  notices  of 
the  preparation  of  the  roll  to  previous 
enroUees  or  tribal  members  at  the  last 
address  of  record  or  in  the  case  of  tribal 
members,  the  last  address  available. 

(d)  Notice  shall  advise  of  the 
preparation  of  the  roll  and  the  relevant 
procedures  to  be  followed  including  the 
requirements  for  enrollment  and  the 
deadline  for  filing  applications  in  order 
to  be  eligible  for  enrollment.  The  notices 
shall  also  state  how  and  where 
application  forms  may  be  obtained  as 
well  as  the  name,  address,  and 
telephone  number  of  a  person  who  may 
be  contacted  for  further  information. 

§  61.6    Application  forms. 

(a)  Application  forms  to  be  filed  by  or 
for  applicants  for  enrollment  will  be 
furnished  by  the  Director, 
Superintendent,  or  other  designated 
persons,  upon  written  or  oral  request. 
Each  person  furnishing  application 
forms  shall  keep  a  record  of  the  names 
of  individuals  to  whom  forms  are  given, 
as  well  as  the  control  numbers  of  the 


forms  and  the  date  furnished. 
Instructions  for  completing  and  filing 
applications  shall  be  furnished  with 
each  form.  The  form  shall  indicate 
prominently  the  deadline  for  filing 
applications.       1 

(b)  Among  oth^  informalion.  each  ( 
application  form  shall  contain: 

(1)  Certification  as  to  whether 
application  is  for  a  natural  child  or  an 
adopted  child  of  the  parent  through 
whom  eligibility  is  claimed. 

(2)  If  the  application  is  filed  by  a 
sponsor,  the  name  and  address  of 
sponsor  and  relationship  to  applicant. 

(3)  A  control  number  for  the  purpose 
of  keeping  a  record  of  forms  furnished 
interested  individuals. 

(4)  Certification  that  the  information 
given  on  the  application  is  true  to  the 
best  of  the  knowledge  and  belief  of  the 
person  filing  the  application.  Criminal 
penalties  are  provided  by  statute  for 
knowingly  filing  false  information  in 
such  applications  (18  U.S.C.  1001). 

(c)  Application  forms  may  be  filed  by 
sponsors  on  behalf  of  other  persons. 

(d)  Every  applicant  or  sponsor  shall 
furnish  the  applicant's  mailing  address 
on  the  application  form.  Thereafter,  the 
applicant  or  sponsor  shall  promptly 
notify  the  Director  or  Superintendent  of 
any  change  in  address,  giving 
appropriate  identification  of  the 
application,  otherwise  the  mailing 
address  as  stated  on  the  form  shall  be 
acceptable  as  the  address  of  record  for 
all  purposes  under  the  regulations  in  this 
Part  61. 

§61.7    Verification  forms. 

If  the  Director  or  Superintendent  is 
preparing  a  roll  of  Indians  by  adding 
names  of  eligible  persons  to  and 
deleting  names  of  ineligible  persons 
from  a  previously  approved  roll,  and 
individuals  whose  names  appear  on  the 
previously  approved  roll  are  not 
required  to  file  applications  for 
enrollment,  a  verification  form,  to  be 
completed  and  returned,  shall  be  mailed 
to  each  previous  enroUee  using  the  last 
address  of  record.  The  verification  form 
will  be  used  to  ascertain  the  previous 
enrollee's  current  name  and  address  and 
that  the  enrollee  is  living,  or  if 
decreased,  the  enrollee's  date  of  death. 
Name  and/or  address  changes  will  only 
be  made  if  the  verification  form  is 
signed  by  an  adult  enrollee.  if  living,  or 
the  parent  or  guardian  having  legal 
custody  of  a  minor  enrollee.  or  an 
authorized  sponsor.  The  verification 
form  may  also  be  used  by  any  sponsor 
to  notify  the  Director  or  Superintendent 
of  the  date  of  death  of  a  previous 
enrollee. 
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$  6 1.S    Burden  of  procf. 

The  burden  of  proof  rests  upon  the 
dpplitant  or  tribal  member  to  establish 
eligibility  for  enrollment.  Docufnentary 
eviderice  such  as  birth  certificiites. 
death  certiHcates,  baptismal  records, 
copies  of  probate  Hndings,  or  affidavits, 
r.iay  be  used  to  support  claim  of 
eligibility  for  enrollment  Records  of  the 
Bureau  of  Indian  Affairs  may  be  used  to 
establish  eiljjibihty. 

$61.9    R«vt«w  of  apptioatlons  by  tribal 
authorttiM. 

(d)  if  tribal  revie-.v  is  applicable,  the 
Director  or  Superintendent  shall  submit 
all  applications  to  the  Tribal  Committee 
for  review  and  recommendations  or 
determinations:  except  that,  in  the  cases 
of  adopted  persons  where  the  Bureau  of 
Indian  Affairs  has  assured 
confidentiality  in  order  to  obtain  the 
information  necessary  to  determine  the 
eligibility  for  enrollment  of  the 
individual  or  has  the  statutory 
obligation  to  maintain  the 
confidentiality  of  the  information,  the 
confidential  information  may  not  be 
released  to  the  Tribal  Committee,  but 
the  Director  or  Superintendent  shall 
certify  as  to  the  eligibility  for  enrollment 
of  the  individual  to  the  Tribal 
Committee. 

(b)  The  Tribal  Committee  shall  review 
all  applications  and  make  its 
recommendations  or  determinations  in 
writing  stating  the  reasons  for 
acceptance  or  rejection  for  enrollment. 

(c)  The  Tribal  Committee  shall  return 
the  applications  to  the  Director  or 
Superintendent  with  its 
recommendations  or  determinations  and 
any  additional  evidence  used  in 
determining  eligibility  for  enrollment 
within  30  days  of  receipt  of  the 
applications  by  the  Tribal  Committee. 
The  Director  or  Superintendent  may 
grant  the  Tribal  Committee  additional 
time.Jupon  request,  for  its  review. 

(d)lAcceptanre  of  an  individual  for 
enrollment  by  the  Tribal  Committee 
does  not  insure  the  individual's 
eligibility  to  share  in  the  distribiitinn  of 
the  judgment  funds. 

§81.10    Action  by  the  Director  or 
Supeiintendent. 

(a)  The  Director  or  Superintendent 
shall  consider  each  application,  all 
documentation,  and  when  appll(  .ible. 
tribal  retommendaticns  or 
determinations. 

(b)  T^e  Director  or  Superintendent, 
when  tribal  recommendations  or 
deff-rminations  are  applicable,  shall 
at  cept  tlj«.TeRQmmendations  or 
dplern>fna!il;n}roTthft  Tribal  Committue 
unless  clearly  erronnus. 


(1)  If  the  Director  or  Superintendent 
iloes  not  accept  the  tribal 
recommendation  or  determination,  the 
Tribal  Committee  shall  be  notified  in 
writing,  by  certified  mail,  return  receipt 
requested,  or  by  personal  delivery,  of 
the  action  and  the  reasons  thei'cfor. 

(2)  The  Tribal  Committee  may  appeal 
the  decision  of  the  Director  or 
Superintendent  not  to  accept  the  tribal 
recommendation  or  determination.  Such 
appeal  must  be  in  writing  and  must  be 
filed  pursuant  to  Part  62  of  this  chapter. 

(3)  Unless  otherwise  specified  by  law 
or  in  a  tribal  governing  document,  the 
determination  of  the  Director  or 
Superintendent  shall  only  affect  the 
individual's  eligibility  to  share  in  the 
distribution  of  judgment  funds. 

(c)  The  Director  or  Superintendent, 
upon  determining  an  individual's 
eligibility,  shall  notify  the  individual, 
parent  or  guardian  having  li  g.il  custody 
of  a  minor,  or  sponsor,  aa  app!. cable,  in 
writing  of  the  decision.  If  an  individual 
files  applications  on  behalf  of  more  than 
one  person,  one  notice  of  eligibility  or 
adverse  action  may  be  addressed  to  the 
person  who  filed  the  applications. 
However,  the  notice  must  list  the  name 
of  each  person  involved.  Where  an 
individual  is  represented  by  a  sponsor, 
notification  of  the  sponsor  of  eligibility 
or  adverse  action  shall  be  considered  to 
be  notification  of  the  individual. 

(1)  If  the  Director  or  Superintendent 
determines  that  the  individual  is  eligible, 
the  name  of  the  individual  shall  be 
placed  on  the  roll. 

(2)  If  the  Director  or  Superintendent 
determines  that  the  individual  is  not 
eligible,  he/she  shall  notify  the 
individual's  parent  or  guardian  having 
leg  d  custody  of  a  minor,  or  sponsor,  as 
applicable,  in  wjiting  by  certified  mail, 
to  be  received  by  the  addressee  only, 
return  receipt  requested,  and  shall 
explain  fully  the  reasons  for  the  adverse 
action  and  the  right  to  appeal  to  the 
Secretary.  If  correspondence  is  sent  out 
of  the  United  States,  registered  mail  will 
be  used.  If  a  certified  or  registered 
notice  is  returned  as  "Unclaimed"  the 
Director  or  Superintendent  shall  remail 
the  notice  by  regular  mail  together  with 
an  acknowledgment  of  receipt  form  to 
be  completed  by  the  adtlressee  and 
ret'imed  to  the  Director  or 
Superintendent.  If  the  acknowledgment 
of  receipt  is  not  returned,  computation 
of  the  appeal  period  sh.ill  being  on  the 
date  the  notice  was  remailed.  C-ertified 
or  regislert;d  notices  returned  for  any 
reason  other  than  "Unrl.iimed  "  need  not 
be  romailed. 

(d)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  a  n-tice  of  adverse 
action  is  ccmsidered  to  have  been  made 
and  computation  of  the  .ippt'al  period 


shall  begin  on  the  earliest  of  the 
following  d.ites: 

(1)  Of  delivery  indicated  on  the  return 
receipt: 

(2)  Of  acknowledgment  of  receipt: 

(3)  Of  personal  delivery:  or 

(4)  Of  the  return  by  the  post  office  of 
an  undelivered  certified  or  registered 
letter. 

(e)  In  all  cases  where  an  applicant  is 
represented  by  an  attorney,  the  attorney 
shall  be  recognized  as  fully  controlling 
the  application  on  behalf  of  the 
applicant  and  service  on  the  attorney  of 
any  document  relating  to  the  appliralion 
shall  be  considered  to  be  service  on  the 
applicant.  Where  an  applicant  is 
represented  by  more  than  one  attorney, 
service  upon  one  of  the  attorneys  shall 
be  sufficient. 

(f)  To  avoid  hardship  or  gross 
injustice,  the  Director  or  Superintendent 
may  waive  technical  deficiencies  in 
applications  or  other  submi.ssion8. 
Failure  to  file  by  (he  deadline  does  not 
constitute  a  technical  deficiency. 

§61.11    Appeals 

Appeals  from  or  on  behalf  of  tribal 
members  or  applicants  who  have  been 
denied  enrollment  must  be  in  writing 
and  must  be  filed  pursuant  to  Part  62  of 
this  chapter  When  the  appeal  is  on 
behalf  of  more  than  one  person,  the 
name  of  each  person  must  be  listed  in 
the  appeal.  A  copy  of  Part  62  of  this 
chapter  shall  be  furnished  with  each 
notice  of  adverse  action. 

§61.12    Decision  of  the  Assistant 
Secretary  on  appeals. 

The  decision  of  the  Assistant 
Secretary  on  an  appeal  shall^be  final 
and  conclusive  and  written  notice  of  the 
decision  shall  be  given  the  individual, 
parent  or  guardian  having  legal  custody 
of  a  minor,  or  sponsor,  as  applicable. 
The  name  of  any  person  whose  appeal 
has  been  sustained  will  be  added  to  the 
roll.  Unless  otherwise  specified  by  law 
or  in  a  tribal  governing  document,  the 
deteriidnation  of  the  Assistant  Secretary 
shall  only  affect  the  individiial's    , 
eligibility  to  share  in  the  di.stribution  of 
the  jud}<ment  funds. 

§  61.13    Preparation,  certification  and 
approval  of  the  roil. 

(a)  The  s'aff  officer  shill  prepare  a 
niinimu.m  of  five  cop-es  of  the  roll  of 
those  pfTsons  determined  to  be  eligible 
for  cniollment.  The  roll  shall  contain  for 
each  person  a  mil  number,  name, 
address,  sex,  date  of  birth,  date  of  death, 
when  applicable,  and  when  required  by 
law.  degree  of  Indian  blood,  and.  in  the 
remarks  column,  when  applicable,  the 
basic  roll  number,  date  of  the  basic  roll. 
name  and  relationship  of  ancestor  on 
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Ihe  basic  roll  through  whom  eligibility 
was  established. 

(b)  A  certificate  shall  be  attached  to 
the  roll  by  the  staff  officer  or 
Superintendent  certifying  that  to  the 
best  of  his/her  knowledge  and  belief  the 
roll  contains  only  the  names  of  those 
persons  who  were  determined  to  meet 
the  requirements  for  enrollment. 

(c)  The  Director  shall  approve  the  roll. 

§61.14    Special  instructions. 

To  facilitate  the  work  of  the  Director 
or  Superintendent,  the  Assistant 
Secretary  may  issue  special  instructions 
not  inconsistent  with  the  regulations  in 
this  Part  61.  . 

Theodore  C.  Krenzke.       I 
Aclin};  Drpiitv  Assistant  xcretory— Indian 
Affairs.         '  I 

|KR  Doc.  85-14397  Filed  &*14-85;  8:45  am| 
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QEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100  i 

ICGD09-8S-13) 

Special  Local  Regulations;  1985 
Cleveland  National  Air  Show 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  The  Coast  Guard  is 
considering  a  proposal  to  establish 
Special  Local  Regulations  for  the 
Annual  Cleveland  National  Air  Show 
which  is  to  be  conducted  over  the 
eastern  portion  of  Cleveland  Harbor 
from  the  31st  of  August  through  the  3rd 
of  September,  1985.  The  regulations  are 
needed  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
dates:  Comments  must  be  received  on 
or  before  August  1, 1985. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (inc),  Ninth  Coast 
Guard  District.  1240  East  9th  Street, 
Cleveland,  OH  44199.  The  comments 
will  be  available  for  inspection  and 
copying  at  the  Ice  Navigation  Center. 
Room  2007D,  1240  East  9th  Street, 
Cleveland,  OH.  Normal  office  hours  are 
between  7:30  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered. 
FOR  FURTHER  INFORMATION  CONTACT: 
MSTC  Gary  H.  Lindsay,  Office  of  Search 
and  Rescue,  Ninth  Coast  Guard  District, 
1240  E  9th  St.,  Cleveland,  OH  44199, 
(216)  522-4420. 

Supplementary  information: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  (CGD 
09-85-13)  and  the  specific  section  of  the 
proposal  to  which  their  comments  apply, 
and  give  reasons  for  each  comment. 
Receipt  of  comments  will!  be 
acknowledged  if  a  stamped,  self- 
addressed  postcard  or  envelope  is 
enclosed.  The  rules  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  regulation  are 
MSTC  Gary  H.  Lindsay,  project  officer. 
Office  of  Search  and  Rescue  and  LCDR 
A.  R.  Butler,  project  attorney.  Ninth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  1985  Cleveland  National  Air 
Show  will  be  conducted  over  the  eastern 
portion  of  Cleveland  Harbor  from  31 
August  through  3  September,  1985.  It  is 
sponsored  by  the  Cleveland  National 
Air  Show  and  is  well  known  to 
boaters  and  residents  of  this  area.  This 
event  will  have  low  flying  aircraft  , 

demonstrations,  high  performance 
aircraft  aerobatics,  parachutists,  and 
other  events  which  could  pose  hazards 
to  navigation  in  the  area.  In  order  to 
provide  for  the  safety  of  life  and 
property,  the  Coast  Guard  will  restrict 
vessel  movement  prior  to  and  during 
this  event  within  this  section  of  the 
Cleveland  Harbor.  A  Coast  Guard  patrol 
vessel  will  be  located  at  strategic 
locations  in  the  harbor  along  the 
regulated  area  to  stop  vessel  traffic. 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  This  event  will  draw  a 
large  number  of  spectator  craft  into  the 
area  for  the  duration  of  the  event.  This 
should  have  a  favorable  impact  on 
commercial  facilities  providing  services 
to  the  spectators.  Any  impact  on 
commercial  traffic  in  the  area  will  be 
negligible. 


Since  the  impact  of  this  regulation  is' 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

list  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water).       f' 

Regulations 

PART  100— [AMENDED] 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33.  Code  of  Federal  Regulations, 
is  amended  as  follows:. 

1.  The  authority  for  Part  100  continues 
to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46(c)(5) 
and  33  CFR  100.35. 

2.  Part  100  is  amended  to  add  a 
temporary  §  100.35-0913  to  read  as 
follows: 

§  100.3S-0913    1985  Cleveland  National  Air 
Stiow. 

The  following  area  will  be  closed  to 
vessel  navigation  or  anchorage  from  8:00 
A.M.  (local  time)  until  6:00  P.M.  (local^ 
time)  from  31  August  through  3 
September.  1985. 

(a)  Restricted  Area.  That  portion  of 
Lake  Erie  and  Cleveland  Harbor 
enclosed  by  a  line  running  from  the 
northwest  comer  of  Dock  No.  34 
northwest  to  41  degrees  31  minutes 

.  North  81  degrees  42  minutes  16  seconds 
West;  then  northeast  to  a  point  at  41 
degrees  32  minutes  15  seconds  North  81 
degrees  11  minutes  15  seconds  West, 
then  southeast  to  a  point  at  Light  "2"  in 
position  at  41  degrees  31  minutes  45 
seconds  North  81  degrees  39  minutes  46 
seconds  West. 

(b)  Special  Local  Regulations.  (1) 
Vessels  desiring  to  transit  the  restricted 
area  may  do  so  only  with  the  prior 
approval  of  the  Patrol  Commander  and 
when  so  directed  by  that  officer.  Vessels 
will  be  operated  at  a  no  wake  speed  and 
in  a  manner  which  will  not  endanger 
participants  in  the  event  or  any  other 
craft.  These  rules  shall  not  apply  to 
participants,  or  vessels  of  the  patrol  in 
the  performance  of  their  assigned  duties. 

(2)  No  vessel  shall  anchor  or  drift  in 
the  area  restricted  to  navigation. 

(3)  A  succession  of  sharp,  short, 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  areas  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Vessels  signalled  shall  stop  and 
shall  comply  with  the  orders  of  the 
Patrol  Vessel;  failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 
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(4)  All  persons  in  chdrj^c  of,  of 
operating  vesi>els  tn  lh*>  area  covered  by 
the  abo%e  Special  Local  Regulations  are 
n^quired  to  promptly  obey  the  directions 
of  th.'  Patrol  Commander  and  the  nif" 
acting  undtT  his  ins'ructions  in 
connection  with  the  enforcement  of 
these  Special  Local  Local  Regulations. 

(5)  For  any  violaiion  of  this  regulation, 
the  following  maximum  penalties  are 
authorized  by  law: 

(i)  $500  for  any  person  in  charge  of  the 
navigation  of  a  vessel. 

(ii)  $500  for  the  owner  of  a  vessel 
actually  on  board. 

|iii)  $250  for  any  other  person. 

(iv)  Suspension  or  revocation  of  a 
license  for  a  licensed  officer. 

Dated:  [une  10.  1985. 
LW.  Gamtt. 

Chief  of  Staf*  l^ctingi.  Captain.  US.  Coast 
Guard.  Commander.  Ninth  Coast  Guard 
District. 

|FR  Doc.  14458  Filed  6-14-B5:  8:45  am| 
MLUNO  COOC  «*10-14-«i 


33  CFR  Part  100 
ICGO  09-«5-141 

Special  Local  Regutations;  Sphit  of 
America  Offshore  Grand  Prix,  Lake 
Michigan 

AOENCv:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rule  making. 


v:  The  Coast  Guard  is 
considering  a  proposal  to  establish 
Special  Local  Regulations  for  the  Spirit 
of  America  Offshore  Grand  Prix  which 
is  to  be  conducted  on  Lake  Michigan  off 
of  Grand  Haven.  Ml.  on  the  10th  of 
August,  1985.  The  regulations  are 
needed  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
DATES:  Comments  must  be  received  on 
or  before  August  1, 1985. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (inc),  Ninth  Coast 
Guard  District,  1240  East  9th  Street, 
Cleveland,  OH  44i99.  The  comments^ 
will  be  available  for  inspection  and 
copying  at  the  Ice  Navigation  Center. 
Room  20O7D.  1240  East  9th  Street. 
Cleveland,  OH.  Normal  office  hours  are 
between  7:30  a.m.  and  4:30  p.m  .  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered. 
FOR  FURTHER  INFORMATION  CONTACT: 
MSTC  Cary  H.  Lindsay.  Office  of  Search 
and  Rescue,  Ninth  Coast  Guard  District. 
1240  E  9th  St..  Cleveland.  OH  44199, 
(216)  522-4420. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data  or 


arg^ime.^.ts.  Persons  submitting 
comments  should  include  lhi>ir  names 
apd  addresses,  identify  this  notice  (CGD 
09-85-14)  and  the  specific  section  of  the 
proposal  !o  which  their  comment.?  apply, 
and  giwe  reasons  for  each  comment. 
Receipt  of  comments  will  be 
acknowledged  jf  a  stamped,  self- 
addressed  postcard  or  en\  elope  is 
enclosed.  The  rules  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  in  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentation  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  regclat'on  are 
MSTC  Cary  H.  Lindsay,  project  officer. 
Office  of  Search  and  Rescue  and  LCDR 
A.R.  Butler,  project  attorney.  Ninth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Spirit  of  America  Offshore  Grand 
Prix  will  be  conducted  on  Lake 
Michigan  off  of  Grand  Haven,  MI,  on  10 
August,  1985.  It  is  sponsored  by  the 
Grand  Isle  Marina  and  is  well  known  to 
boaters  and  residents  of  this  area.  This 
event  will  have  an  estimated  50  plus 
power  boats  with  an  expected  7,000 
spectator  craft  which  could  pose 
hazards  to  navigation  in  the  area.  In 
order  to  provide  for  the  safety  of  life  and 
property,  the  Coast  Guard  will  restrict 
vessel  movement  prior  to  and  during 
this  event  within  this  section  of  the 
Cleveland  Harbor.  A  Coast  Guard  patrol 
vessel  will  be  located  at  strategic 
locations  around  the  ••egulated  area  to 
stop  vessel  traffic. 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  o"n  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  reigulatory 
policies  and  procedures  (44  FR  11034,; 
February  28, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  This  event  will  draw  a 
large  number  of  spectator  craft  into  the 
area  for  the  duration  of  the  event.  This 
should  have  a  favorable  impact  on 
commercial  facilities  providing  services 
to  the  spectators.  Any  impact  on 
commercial  traffic  in  the  area  will  be 
negligible. 

Since  the  impact  of  this  regulation  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 


significant  economic  impact  on  a 
subst:!n;;.j|  number  of  bmall  entities. 

List  of  Subjects  in  33  CFR  Part  100 

.Vlarinc  safety,  Navigation  (water). 
Regulations 

PART  100— (AMENDED] 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33.  Code  of  Federal  Regulations, 
is  amended  as  follows: 

Authority:  .33  U.S  C.  123.1:  49  CFR  1.46{c)(3) 
and  33  CFR  100.35 

2.  Part  100  is  amended  to  add  a 
temporary  §  100.3.5-0914  to  read  as 
follows: 

§  100.35-0914    Spirit  of  America  Offshore, 
Grand  Prix,  L^h*  Mictilgan. 

The  following  area  will  be  closed  to 
vessel  navigation  or  anchorage  except 
for  spectator  areas  to  be  designated  by     ' 
the  Coast  Guard  Patrol  Commander, 
•from  10:00  A.M.  (local  time)  until  3;00 
P.M.  (local  time)  on  10  August,  1985. 

(a)  Restricted  Area.  That  portion  of 
Lake  Michigan  enclosed  by  the 
following  points:  43  degrees  04.4  minutes 
North,  086  degrees  16.9  minutes  West;  43 
degrees  2.5<minutes  North.  086  degrees 
19.0  minutes  West;  43  degrees  1.3 
minutes  North,  086  degrees  16.1  minutes 
West;  43  degrees  1.3  minutes  North,  086 
degrees  14.4  minutes  West;  43  degrees 
2.6  minutes  North,  086  degrees  13.5 
minutes  West;  42  degrees  47.1  minutes 
North,  086  degrees  13.1  minutes  West;  42 
degrees  56.7  minutes  North,  86  degrees 
13.4  minutes  West. 

(b)  Special  Local  Regulations. 

(1)  Vessels  desiring  to  transit  the 
restricted  area  may  do  so  only  with  the 
prior  approval  of  the  Patrol  Commander 
and  when  so  directed  by  that  officer. 
Vessels  will  be  operated  at  a  no  make 
wake  speed  and  in  a  manner  which  will 
not  endanger  participants  in  the  event  or 
any  other  craft.  These  rules  shall  not 
apply  to  participants,  or  vessels  of  the 
patrol  in  the  performance  of  their 
assigned  duties. 

(2)  No  vessel  shall  anchor  or  drift  in 
the  area  ^estrict^d  to  navigation. 

(3)  A  suBcessitfti  of  sharp,  short, 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction  of 
the  U.S.  Coast  Guard  Patrol  Commander 
shall  serve  as  a  signal  to  stop.  Vessels 
signalled  shall  stop  and  shall  comply 
with  the  orders  of  the  Patrol  Vessel; 
failure  to  do  so  may  result  in  explusion 
from  the  area,  citation  for  failure  to 
comply,  or  both. 

(4)  All  persons  in  charge  of,  or 
operating  vessels  in  the  area  covered  by 
the  above  Special  Local  Regulations  are 
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required  to  promptly  obey  the  directions 
of  the  Patrol  Commander  and  the  men 
acting  under  his  instructions  in 
connection  with  the  enforcement  of 
these  Special  Local  Regulations. 

(5)  For  any  violation  of  this  regulation, 
the  following  maximum  penalties  are 
authorized  by  law: 

(i)  $500  for  any  person  in  charge  of  the 
navigation  of  a  vessel. 

(ii)  $500  for  the  owner  of  a  vessel 
actually  on  board. 

(iii)  $250  for  any  other  person. 

(iv)  Suspension  or  revocation  of  a 
license  for  a  licensed  officer. 

Dated:  June  10. 1985. 
L.W.  Garrett, 

Chief  of  Staff  (Acting).  Chptain.  U.S.  Coast 

Guard.  Commander.  Ninth  Coast  Guard 

District. 

IFR  Doc  85-14459  Filed  8-14-85;  8:45  am) 

BILLING  CODE  4910-t4-M 


ENVIRONMENTAL  PROTECTION    "* 
AGENCY 

40  CFR  Part  52 

IA-6-FRL-2851-9I 

Alternative  Emission  Reduction  Plan 
for  Conoco  Inc.;  Ctiemical  Plant, 
Westlake,  LA 

AGENCY:  Environmental  Protection 

Agrncy  (EPA). 

ACTION:  Proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to  revise 
the  Louisiana  Stale  Implementation  Plan 
(SIP)  pursuant  to  section  110  of  the 
Clean  Air  Act  by  approving  the  Conoco 
Inc.  Chemical  Plant,  Westlake. 
Louisiana  alternative  emission  reduction 
plan  ("bubble").  The  bubble  plan 
consists  of  two  parts.  The  first  part 
involves  two  oil-water  separators 
operated  by  Conoco  which  were 
required  to  install  controls  by  December 
31. 1982.  The  company  proposes  to  use,  ,, 
emission  reduction  credits  (ERC's) 
claimed  as  a  result  of  installation  of  an 
incinerator  at  its  vinyl  chloride 
monomer  (VCM)  plant,  in  order  to  delay 
compliance  of  the  referenced  oil-water 
separators  by  one  year.  The  second  part 
(if  the  bubble  involves  Conoco's  use  of 
KRC's  from  the  VCM  Plant  referenced 
above,  in  lieu  of  controlling  emissions 
from  two  Alcohol  Plant  batch  oxidation 
reactors.  The  Conoco  Inc.  Chemical 
FMant  is  located  in  Calcasieu  Parish, 
which  is  designated  as  a  rural  ozone 
nonattainment  area.  The  purpose  of  this 
notice  is  to  discuss  EPA's  evaluation  of 
the  Conoco  Chemical  Plant  bubble  plan 
and  to  solicit  public  comments  on  this 
proposed  SIP  approval. 


DATE:  Interested  persons  are  invited  to 
submit  comments  on  this  proposed 
action  no  later  than  July  17, 1985. 
ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to 
John  Hepola  of  the  EPA  Regions  6  office 
(addi^^s  below).  Copies  of  the  State's 
submittals  and  EPA's  technical  review 
may  be. examined  during  normal 
business  hours  at  the  following 
locations: 
Environmental  Protection  Agency, 

Region  6,  Air  Branch,  1201  Elm  Street, 

Dallas.  Texas  75270 
Louisiana  Department  of  Environmental 

Quality,  Office  of  Air  Quality,  625 

NoTrfh  Fourth  St..  Baton  Rouge, 

Louisiana  70804 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  A.  Glasco.  State 
Implementation  Plan  Section,  Air 
Branch.  EPA  Region  6, 1201  Elm  Street, 
Dallas.  Texas  75270,  (214)  767-1518. 
SUPPLEMENTARY  INFORMATION:  On  April 
7, 1982  (47  FR  1507^),  EPA  issued  a 
proposed  Policy  Statement  entitled 
"Emissions  Trading  Policy  Statement; 
General  Principles  for  Creation, 
Banking,  and  Use  of  Emission  Reduction 
Credits."  The  Statement  described 
emissions  trading,  outlined  EPA's 
criteria  for  review  of  emissions  trades, 
and  provided  guidelines  to  aid  states 
and  industry  in  meeting  these 
requirements.  The  April  7, 1982  notice 
states  that,  until  EPA  takes  final  action 
on  its  Policy  Statement,  it  will  evaluate 
State  actions  under  the  principles  set 
focth  in  the  proposed  Policy  Statement 
and  the  accompanying  Technical  Issues 
Document. 

In  accordance  with  the  provisions 
contained  in  the  proposed  Emissions 
Trading  Policy  Statement?  the  State  of 
Louisiana  submitted  a  revision  to  its  SIP 
to  EPA  on  November  22, 1983.  This  SIP 
revision  authorizes  use  of  a  bubble  to 
bring  the  two  oil-water  separators  and 
.   two  Alcohol  Plant  batch  oxidation 
reactors  into  compliance  with  the 
applicable  Stale  regulations. 

Specifically,  the  first  part  of  the 
bubble  trade  consists  of  an  increase  in 
allowable  VOC  emissions  from  two  oil- 
water  separators  for  the  period  of 
February  8, 1983  through  December  31, 
1983,  from"3.66  to  433.5  tons  per  year 
(429.8  tons  per  year  increase),  and  the 
permanent  use  of  434.0  tons  per  year 
VOC  from  ERC's  accured  from 
incineration  of  the  oxychlorination  vent 
at  Conoco's  VCM  Plant.  Conoco  took  the 
two  oil-water  separators  out  of  service 
and  replaced  them  with  one  covered 
separator  by  December  31, 1983. 
Although  the  separator  facility  is  now  in 
compliance  with  the  applicable  State 


regulations,  the  credits  do  not  return  to 
Conoco  for  any  future  use. 

The  second  part  of  the  bubble  trade 
consists  of  an  increase  in  allowable 
VOC  emissions  for  the  two  Alcohol 
Plant  batch  oxidation  reactors  to  676.8 
tons  per  year,  and  the  use  of  ERC's 
resulting  from  incineration  of  the  VCM 
Plant  oxychlorination  vent  stream. 
Under  the  terms  of  the  bubble,  Conoco- 
will  use  676.8  tons  per  year  of  ERCs  plus 
a  10%  surcharge  of  67.6  tons  per  year  for 
a  net  air  quality  benefit,  or  774.4  tons 
per  year  VOC  total  ERCs  used.   - 

Background 

In  1979  Louisiana  revised  its  SIP  in 
part  by  amending  Louisiana 
Environmental  Control  Commission 
(LECC)  Rule  22.1  pertaining  to  organic 
compound  water  separators,  and  Rule 
22.8,  pertaining  to  waste  gas  disposal. 
Conoco  operate^  a  holding  pond  scraper 
section  and  an  ethylene/alcohol  API 
separator  at  its  Chemical  Plant  which 
require  control  under  LECC  Rule  22.6. 
The  additional  controls  required  consist 
of  totally  enclosing  the  separator 
contents,  installation  of  a  floating  roof 
or  vapor  disposal  system,  or  an 
approved  equivalent  means  of  control. 
Conoco  proposed  to  trade  the  emissions 
reductions  from  incineration  of 
halogenated  VOC's  in  the  oxy- 
chlorination vent  at  its  VCM  plant  in 
order  to  delay  compliance  of  the 
affected  sources  for  a  period  of  one  year 
(until  December  31, 1983). 

Conoco  also  operates  two  batch 
oxidation  reactors  at  its  Alcohol  Plant 
which  require  control  under  LECC  Rule 
22.8  (waste  gas  disposal).  The  required 
controls  consists  of  incineration  or  an 
approved  equivalent  means  of  control. 
Conoco  proposed  to  trade  the 
oxyclorir.ation  vent  emissions 
reductions  in  lieu  of  controlling  the  two 
batch  oxidation  reactors. 

EPA  reviewed  the  State's  bubble 
submittal  using  the  criteria  set  forth  in 
the  interim  Emissions  Trading  Policy 
Statement,  and  has  prepared  an 
evaluation  report '  which  analyzes  in 
detail  the  acieptabihty  of  the  Conoco 
bubble  proposal.  This  evaluation  report 
is  available  for  inspection  by  interested 
parties  during  normal  business  hours  at 
the  EPA  Region  6  and  Louisiana 
Department  of  Environmental  Quality 
offices  listed  above. 


'  "EPA  Review  of  the  Conoco  Inc.  Chemical  Plant 
Allemalive  Emission  Reduction  Proposal.  Westlake, 
Calcasieu  Parish.  Louisiana."  EPA  Region  8.  June 
1984. 


s 
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Review  of  the  Conoco  Bubble 

The  April  7. 1982  Emissions  Trading 
Policy  Statement  speciHes  that 
emissions  reductions  used  in  bubble 
trades  must  be  surplus?  eRforceable, 
permanent,  and  quantifiable.  The 
Conoco  bubble  proposal  meets  these 
requirements  as  discussed  below. 

For  emission  reductions  to  be  surplus, 
they  must  extend  below  the  appropriate 
baseline  level  of  emissions  for  the  unit 
in  question.  The  baseline  depends  on 
the  assumptions  made  for  the  unit  when 
EPA  approved  the  area's  SIP. 
'  EPA  classified  Calcasieu  Parish  as  a 
rural  ozone  nonattainment  area  in  1980 
(45  FR  9903).  Consistent  with  EPAs 
general  policy  statement  on  the 
requirements  for  Part  D  SIPs,  made  April 
4, 1979  (44  FR  20376).  EPA  has  not 
required  such  nonattainment  areas  to 
submit  detailed  emissions  inventories 
and  demonstrations  of  attainment. 
Instead,  the  Agency  has  required  them 
to  submit  only  regulations  requiring 
Reasonably  Available  Control 
Technology  (RACT)  for  sources  for 
which  EPA  has  issued  a  Control 
Techniques  Guideline  (CTG).  This  was 
based  on  EPAs  belief  that  those 
provisions,  in  conjunction  with  the 
necessary  control  measures  for  upwind 
urban  areas,  would  be  adequate  to  bring 
about  timely  attainment  and 
maintenance. 

EPA  approved  the  regulations  that 
Louisiana  submitted  for  Calcasieu 
'  Parish  as  adequate  to  meet  these 
m.inimum  requirements  (45  FR  9903). 
Hence,  those  regulations  form  the 
appropriate  trading  baseline  for  the 
units  to  which  they  apply.  In  approving 
the  area's  SIP,  EPA  assumed  that  units 
that  the  SIP  would  not  regulate  could 
continue  to  emit  what  they  were 
emitting  at  the  time  of  the  SIP  approval 
without  interfering  with  timely 
attainment  and  maintenance  of  the 
ozone  standard  in  the  parish.  Thus,  the 
actual  emissions  at  that  ti.me  of  an 
unregulated  unit  in  the  area  form  the 
appropriate  trading  baseline  for  such  a 
unit. 

The  only  regulation  that  could  apply 
to  the  Conoco  oxychlorination  vent 
stream  and  thereby  form  the  trading 
baseline  for  any  part  of  the  stream  is 
Louisiana  Air  Quality  Regulation  22.8. 
The  relevant  portion  of  that  provision 
States: 

Any  Wdste  gas  disposal  stream  contdining 
organic  compounds  from  any  emission  source 
mcluding  those  emissions  from  process  uhit 
upsets.  s!drf-ups.  and  shu'downs  shall  be 
controlled  by  one  of  the  following  methods: 

(a)  Nonhcilogensted  hydrccdrbons  shall  be 
burned  at  1 JOO  dpgiees  F  {704  degrees  C)  for 
0.3  seconds  or  greater  in  a  direct-flame 
afterburner  or  any  equally  effective  device. 


(b)  Halogenated  hydrocarbons  shall  be 
burned  and  the  products  of  combustion 
subsequently  controlled.  The  hydrocarbons 
shall  be  combusted  and  the  halogenated 
products  of  combustion  shall  be  reduced  to 
an  emission  level  aceptable  to  the  Assistant 
Secretary. 

EPA  approved  all  of  §  22.8  except ' 
subsection  (b)  for  inclusion  into  the 
Louisiana  SIP.  Hence,  the  SIP  requires 
control  only  of  the  non-halogenated 
compounds  in  the  oxychlorination 
system.  There  is  no  indication  that  EPA 
relied,  in  approving  the  SIP  as  a  whole, 
on  the  possibility  that  control  of  the 
nonhalogenated  compounds  would 
necessarily  result  in  control  of  the 
halogenated  compounds.  The  baseline 
for  the  nonhalogenated  part  of  the 
stream  is  therefore  the  level  associated 
with  incineration  of  that  portion,  and  the 
baseline  for  the  halogenated  part  is  the 
actual  emissions  from  that  part  at  the 
time  EPA  approved  the  area's  SIP. 

Conoco  seeks  credit  for  the  reductions 
resulting  from  the  1983  incineration  of 
the  entire  VCM  stream.  Since  the 
baseline  for  the  nonhalogenated  part  of 
the  stream,  however,  is  the  emissions 
level  associated  with  incineration. 
Conoco's  incineration  of  those 
compounds  has  produced  no  reductions 
beyond  the  baseline  and  therefore  no 
credit.  By  contrast,  the  company's 
incineration  of  the  halogenated  portion 
of  the  stream  has  reduced  emissions 
well  below  the  level  of  actual  emissions 
resulting  from  those  compounds  when 
EPA  approved  the  SIP  in  1980.  Thus,  that 
additional  reduction  is  surplus.  That 
surplus  reduction  (3936.8  tons/year)  is 
sufficient  to  offset  the  combined 
allowable  emissions  increases  that  the 
state  has  requested  for  the  separators 
and  the  batch  oxidation  reactor  1178 
tons/year). 

Enforceability  was  to  have  been 
based  on  an  agreement  Conoco  signed 
with  the  LECC  on  February  12, 1980 
which  specifies  the  requirements  and 
conditions  for  receiving  ERC's  from  the 
control  of  their  VCM  plant.  The  permits 
for  the  bubble,  as  submitted  by  the 
State,  however,  lacked  adequately 
enforceable  limits  for  all  of  the  sources 
involved.  The  State  committed  to  issue  a 
revised  permit  which  incorporates 
appropriate  limits.  Therefore,  this 
bubble  meets  the  requirement  of 
enforceabihty\nJy  on  condition  that  the 
State  permit,  when  issued,  contains 
specific  emission  limits  for  the  two 
separators,  the  two  alcohol  batch  plant 
vents,  and  the  oxychlorination  vent. 

The  permit  to  be  issued  by  the  State 
for  this  bubble  will  contain  per.Tidnent 
emission  limits  for  the  VCM  unit  as  well 
as  the  other  sources  in  the  bubble  and 


will  become  part  of  the  federally 
approved  SIP.' 

EPA  has  determined  that  the 
emissions  involved  are  quantifiable  in 
the  creation  of  emission  reduction 
credits. 

The  Conoco  bubble  plan  also  meets 
the  other  criteria  outlined  in  the 
Emissions  Trading  Technical  Issues 
Document  published  in  the  April  7. 1982 
Federal  Register  (47  FR  15079).  The 
Technical  Issues  Document  specifies  the 
following  technical  requirements  for 
using  emission  reduction  credits: 

1.  Emissions  trades  must  involve  the 
same  pollutant. 

The  proposed  bubble  plan  trades  an 
increase  in  VOC  emissions  from  the  two 
oil-water  separators  and  two  batch 
oxidation  reactors  for  an  even  greater 
decrease  in  VOC  emissions  from  the 
VCM  unit.  Since  all  such  emissions  are 
classified  as  VOC's.  they  may  be  traded 
on  an  equal  basis,  or  "pound  for  pound." 

2.  All  uses  of  emission  reduction 
credits  must  satisfy  ambient  tests. 

EPA  considers  "pound  for  pound" 
trades  of  VOC  emissions  as  equal  in 
ambient  effect.  Therefore,  the  proposed 
trade  meets  this  requirement. 

3.  Trades  should  not  increase  net 
baseline  emissions  in  nonattainment 
areas. 

This  bubble  plan  proposes  to  trade  an 
increase  in  VOC  emissions  from  the  oil- 
water  separators  and  batch  oxidation 
reactors  for  an  even  greater  decrease 
elsewhere.  Moreover.  Conoco  controlled 
the  separators  by  December  31. 1983. 
thus  resulting  in  a  further  reduction  of 
434  tons  per  year.  Therefore,  net  VOC 
eniissions  after  the  trade  will  tht'  lower 
than  the  level  required  by  EPA- 
approved  RACT  regulations  for 
Calcasieu  Parish. 

4.  Emissions  trades  should  not 
increase  hazardous  pollutants. 

Hazardous  pollutants  are  not 
increased  as  a  result  of  this  trade,  but 
rather  decreased:  the  emission  rtduction 
credits  obtained  from  control  of  the 
VCM  unit  reflect  the  elimination  of  60 
tons  per  year  vinyl  chloride,  a 
hazardous  air  pollutant  regulated  under 
National  Emissions  Standards  for 
Hazardous  Air  Pollutants  (NFSHAP). 
Therefore,  this  trade  results  in  a  net 
reduction  of  hazardous  air  pc!!af.?nts. 

5.  Emissions  trades  cannot  be  used  to 
meet  technology-based  requirements. 

This  bubble  trade  involves  existing 
sources,  so  New  Source  Performance 


'Since  submiltal  of  the  bubble  prt'por  al.  r  .-i-ko 
has  sold  its  L.ake  Charles  Chemicals  plant  to  Vista 
Chemicals.  Inc.  The  revised  permit  emissions 
limilaliuns  will  apply  tu  Vista  since  they  now  own 
the  sources  being  bubbled. 
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Standards  (NSPS).  lowest  achievable 
emission  rate  (LAER).  and  best 
available  control  technology  (BACT)  are 
not  applicable. 

Based  on  EP.'\s  review,  the  Conoco 
bubble  substantially  meets  the 
requirements  set  forth  in  the  April  7, 
1982  Emissions  Trading  Policy 
Statement.  Therefore,  EPA  is  proposing 
to  approve  the  Conoco  bubble  plan.  This 
approval  is  conditioned,  however,  upon 
issuance  by  the  State  of  a  revised  permit 
containing  enforceable  emissions  limits 
for  each  source  involved  in  the  bubble. 
EPA  will  not  take  final  action  on  this 
proposal  until  an  approvable  pormif  has 
been  submitted. 

The  Office  of  Mangement  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  605(b).  the 
Administrator  has  certified  that  SIP 
approvals,do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter,  Carbon  monoxide. 
Hydrocarbons.  Intergovernmental       ' 
relations.  , 

Authority:  42  U.S.C  7401-7642. 
Dated:  November  2;  1984. 
Dick  Whiltington, 

Regional  Administrator. 

|KR  Doc.  85-14442  Filed  &-14-85:  8:45  am) 
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I AD-FRL  2837-41 

Standards  of  Performance  for  New 
Stationary  Sources— Subpart  BB;  Kraft 
Pulp  Mills;  Alternative  Monitoring 
Procedure 

agency:  Environmental  Protection 
Agency  (EPA).         i 

action:  Withdrawal  of  i 
amendments. 

summary:  On  August  17. 1984  (49  FR 
32987).  EPA  proposed  amendments  to 
§  60.284  of  Subpart  BB  of  40  CFR  Part  60 
to  allow  the  use  of  an  alternative 
monitoring  procedure,  requested  by 
Confraves  Goerz  Corporation.  620 
Epsilon  Drive.  Pittsburgh,  Pennsylvania 
15238.  The  alternative  procedure 
involved  monitoring  carbon  diox'de 
instead  of  oxygen  to  correct  the 
measured  total  reduced  sulfur  (TRS) 
concentrations  emitted  from  kraft  pulp 


" proposed 


mill  recovery  furnaces  to  8  percent 
oxygen 

This  Federal  Register  notice  responds 
to  public  comments  on  the  proposal  and 
announces  EPA's  final  action  to 
withdraw  the  proposed  alternative. 

This  final  action  is  based  on  data 
submitted  during  the  comment  period 
showing  that  (1)  the  proposed  11.4 
percent  CO2  is  not  consistently 
equivalent  to  8  percent  O2  as  original 
data  supporting  the  proposal  had 
indicated,  and  (2)  only  in  some  cases, 
source-specific  CLO2  correction  factors 
could  be  developed,  but  extensive 
testing  would  be  required. 
EFFECTIVE  DATE:  The  proposed 
alternative  is  withdrawn  as  of  June  17, 
1985. 

ADDRESSES:  Docket.  Docket  No.  A-84- 
18.  containing  materials  relevant  to  this 
rulemaking,  is  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  at  EPA's  Central  Docket  Section 
(LE-131).  West  Tower  Lobby,  Gallery  1, 
Waterside  Mall,  401  M  Street  SW.. 
Washington,  D.C.  20460.  A  reasonable 
fee  may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roger  T.  Shigehara.  Emission 
Measurement  Branch  (MD-19),  Emission 
Standards  and  Engineering  Division, 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park.  North  Carolina 
27711,  telephone  number  (919)  541-2237. 
SUPPLEMENTARY  INFORMATION: 

I.  PubHc  Participation 

The  proposal  notice  was  published  in 
the  Federal  Register  on  August  17, 1984 
(49  FR  32987).  Public  comments  were 
solicited  at  the  time  of  proposal.  The 
comment  period  ended  on  October  31. 
1984.  The  EPA  received  two  comment 
submittals  on  the  proposal. 

II.  Major  Comments  on  the  Proposal 

Commenters  of  the  proposals  were 
The  Buckeye  Cellulose  Corporation  (A- 
84-13,  IV-D-1)  and  the  National  Council 
of  the  Paper  Industry  for  Air  and  Stream 
Improvement.  Inc.  (A-84-18.  IV-D-2a). 
Da*a  submitted  by  the  commenters 
showed  that  TRS  concentrations 
obtAined  from  the  proposed  11.4  percent 
COz^would  differ  by  +  13  percent  to  -  32 
percent  from  TRS  concentrations 
obtained  from  8  percent  Oj.  However,  in 
some  cases.  CO2  correction  factors  had 
consistent  relationships  to  8  percent  O2; 
therefore,  the  commenters  recommended 
that  sources  be  allowed  to  develop 
source-specific  CO2  correction  factors. 

The  EPA  considered  the  commenters' 
recommendations,  but  concluded  that 
the  data  submitted  were  insufficient  to 
develop  a  procedure  for  establishing  the 


COj  correction  factor  and  criteria  for 
determining  when  follow-up  tests  must 
be  conducted  to  verify  the  validity  of  the 
correction  factor.  The  latter  is  necessary 
because  the  chemical  composition  of 
black  liquor,  which  varies  with  wood 
supply,  digester  cooking  conditions, 
chemical  makeup  requirements,  and 
other  factorsraffects  the  COi  correction 
factor.  However,  this  does  not  preclude 
applicable  sources  from  establishing  a 
source-specific  CO*  correction  factor. 
Under  §  60.13(i),  interested  sources  may 
submit  a  written  application,  which 
includes  a  proposal  of  the  above 
mentioned  procedures  and  criteria,  for 
approval  on  a  case-by-case  basis. 

III.  Administrative 

The  docket  is  an  organized  and 
complete  file  of  the  information 
considered  by  EPA  in  the  development 
of  this  action.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
and  industries  to  participate  effectively 
in  the  rulemaking  process  and  to  serve 
as  the  record  in  case  of  judicial  review 
(section  307(d)(7)(A). 

This  action  was  submitted  to  the 
Office  of  Managem^^fand  Budget 
(OMB)  for  revievji^m  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  to  EPA  and  any 
EPA  responses  to  those  comments  are 
available  for  inspection  in  Docket 
Number  A-84-18.  Central  Docket 
Section,  at  the  address  given  in  the 
ADDRESSES  section  of  this  preamble. 

This  rulemakingis  issued  under  the 
authority  of  secti^s  111.  114,  and  301(a) 
of  the  Clean  Air  Act.  as  amended  (42 
U.S.C.  7411.  7414,  and  7601(a)). 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 
Incorporation  by  reference.  Paper  and 
paper  products. 

Dated:  lune  4. 1985. 
Lee  M.  Thomas, 

Administrator. 

[FR  Doc.  85-14380  Filed  6-14-85;  8:45  am) 
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40  CFR  Part  712 

1OPTS-82013B;  FRL-2851-7] 

Comprehensive  Assessment 
Information  Rule;  Public  Meetings 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  public  meetings. 

SUMMARY:  The  Environmental  Protection 
Agency  is  going  to  conduct  a  series  of 
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1985 
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pulilic  meetings  tu  discuss  the  concept 
Hnd  reporting  requirements  of  a  new 
comorehensive  reporting  rule.  The  rule. 
whTch  is  being  developed  under  section 
8(i0  of  the  Toxic  Substances  Control  Act 
(TSCA).  will  contain  an  extensive  list  of 
questions  for  wHich  reporting  by 
chemical  manufacturers,  importers,  and 
processors  may  be  required.  Each  time 
data  are  needed  on  a  chemical  the  rule 
will  be  amended.  The  subject  chemical 
and  the  specific  question(s)  which  must 
be  reported  on  will  be  listed  in  the 
amendment.  Only  those  data  elements 
which  are  of  primary  interest  to  the 
users  of  the  data  will  be  requested.  EPA 
will  use  this  rule  to  obtain  information 
needed  by  it  and  other  Federal  agencies 
to  support  assessments  of  and 
regulations  on  chemical  substances. 

DATES:  The  first  meeting  will  be  held 
Wednesday.  July  17. 1985.  from  9  a.m.  to 


4:30  p.m.  and  will  continue  on  Thursday. 
July  18.  if  necessary.  The  second 
meeting  will  be  held  Tuesday,  July  30, 
1985  from  9  a.m.  to  4:30  p.m.  and  will 
continue  on  Wednesday.  July  31,  if 
necessary.  Persons  interested  in 
attending  these  meetings,  or  who  would 
like  time  on  the  agenda,  should  contact 
the  TSCA  Assistance  Office  on  or 
before  July  10, 1985. 
ADDRESS:  The  meetings  will  be  held  at 
the  Skyline  Inn.  South  Capitol  and  I  Sts.. 
SW.,  Washington.  D.C. 
FOR  FURTHER  INFORMATION  CONTACT. 
Edward  A.  Klein,  director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Envirorrmental 
Protection  Agency,  Rm.  E-543,  401  M  St.. 
SW.,  Washington.  DC.  20460.  Toll  free: 
(800-424-9065).  In  Washington.  D.C: 
(554-1404).  Outside  the  USA:  (Operator- 
202-554-1404). 


SUPPLEMENTARY  INFORMATION:  The  first 
meeting,  on  July  17.  will  be  concerned 
with  policy  and  the  concept  of  the  rule, 
including  such  topics  as:  "Who  should 
be  subject?"  "What  chemicals  should  be 
added  to  the  rule?"  The  next  meeting,  on 
July  30,  will  deal  with  the  actual 
reporting  form.  This  meeting  will  discuss 
such  issues  as:  "What  questions  should 
be  included  in  the  form?"  "What  degree 
of  accuracy  should  be  required?"  etc. 

If  you  would  like  a  copy  of  the  draft 
rule  or  form  before  the  meetings,  call 
one  of  the  numbers  given  under  "FOR 
FURTHER  INFORMATION  CONTACT"  in  this 
Notice. 

Dated:  |une  11.  1985 
Don  R.  Clay, 

Director.  Office  of  Toxic  Substances. 
|FR  Doc.  85-14444  Filed  6-14-85;  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public    Notices  ol  hearings  and^ 
investigations,   committee   meetings,   agency 
decisions  and   rulings,   delegations   of 
authonty.   filing  of   petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 


IC-122-404] 


Final  Affirmative  Countervailing  Duty 
Determination;  Live  Swine  and  Fresh, 
Chilled  and  Frozen  Pork  Products  from 
Canada 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice. 

summary:  We  determine  that  certain 
benefits  which  constitue  subsidies 
within  the  meaning  of  the  countervailing 
duty  law  are  being  provided  to 
producers  or  exporters  in  Canada  of  live 
swine  and  fresh,  chilled  and  frozen  pork 
^       products.  The  net  subsidy  is 
Can$0.03272/lb.  dressed-weight 
(Can$0.02602/lb.  live-weight)  and  the 
bonding  rate  is  CanS0.025523lb.  dressed- 
weight  (Can$0.04390/lb.  live-weight). 
We  have  nojified  the  United  States 
International  Trade  Commission  (ITC) 
of  our  determination.  We  are  directing 
the  U.S.  Customs  Ser\'ice  to  continue  to 
suspend  liquidation  of  all  entries  of  live 
swine  and  fresh,  chilled  and  frozen  pork 
products  that  are  entered,  or  withdrawn 
frop  warehouse,  for  consumption,  after 
April  3,  1985,  and  to  require  a  cash 
deposit  or  bond  on  entries  of  these 
products. 

EFFECTIVE  DATE:  June  17, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Taverman  or  Mar>'  Martin,  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Depailment  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW.. 
Washington,  D.C.  20230;  telephone  (202) 
377-0161  (Taverman)  or  (202)  377-3464 
(Martin). 


SUPPLEMENTARY  INFORMATION: 
FINAL  DETERMINATION 

Based  upon  our  investigation,  we 
determine  that  certain  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  are  being 
provided  to  producers  or  exporters  in 
Canada  of  live  swine  and  fresh,  chilled 
and  frozen  pork  products.  For  purposes 
of  this  investigation,  the  following 
programs  are  found  to  confer  subsidies: 

Federal  Program 

•  Hog  Stabilization  Payments 
Provided  Under  the  Agricultural 
Stabilization  Act 

Joint  Federal /Provincial  Program 

•  Record  of  Performance  Program 
Provincial  Programs 

A.  Stabilization  Programs 

•  British  Columbia  Swine  Producers' 
Farm  Income  Plan 

•  Manitoba  Hog  Income  Stabilization 
Plan 

•  New  Brunswick  Hog  Price 
Stabilization  Program 

•  Newfoundland  Hog  Price  Support 
"  Program 

•  Nova  Scotia  Pork  Price  Stabilization 
Program 

•  Prince  Edward  Island  Price 
Stabilization  Program 

•  Quebec  Farm  Income  Stabilization 
Insurance  Program 

•  Saskatchewan  Hog  Assured 
Returns  Program 

B.  Other  programs 

•  New  Brunswick  Swine  Assistance 
Program 

•  New  Brunswick  Loan  Guarantees 
and  Grants  under  the  Livestock 
Incentives  Program 

•  New  Brunswick  Hog  Marketing 
Piogram 

•  Nova  Scotia  Swine  Herd  Health 
Policy 

•  Nova  Scoila  Transportation 
Assistance  Program 

•  Ontario  Farm  Tax  Reduction 
Program 

•  Ontario  (Northern)  Livestock 
Programs 

•  Prince  Edward  Island  Hog 
Marketing  and  Transportation  Subsidies 

•  Prince  Edward  Island  Interest 
Payments  on  Assembly  Yard  Loan 

•  Quebec  Meat  Sector  Rationalization 
Program    - 


•  Quebec  Special  Credits  for  Hog 
Producers 

•  Saskatchewan  Financial  Assistance 
for  Livestock  and  Irrigation 

We  determine  the  net  subsidy  to  be 
CanS0.03272/lb.  dressed-weight 
(CanS0.02602/lb.  live-weight)  and  the 
bonding  rate  to  be  Can$0.05523/lb. 
dressed-weight  (CanS0.4390/lb.  live-    . 
weight). 

Case  History 

On  November  2. 1984,  we  received  a 
petition  from  the  National  Pork 
Producers  Council  (NPPC)  on  behalf  of 
the  domestic  pork  producers,  which 
include  hog  producers  and  packers  of 
unprocessed  pork  products.  Seven 
domestic  pork  packers  are  co- 
petitioners.  In  compliance  with  the  filing, 
requirements  of  §  355.26  of  our 
regulations  (19  CFR  355.26),  the  petition 
alleged  that  producers  or  exporters  in 
Canada  of  live  swine  and  fresh,  c-hilled 
and  frozen  pork  products  directly  or 
indirectly  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Act,  and  that  these 
imports  materially  injure  or  threaten 
material  injury  to  a  U.S.  industry.  We 
found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  November  23. 1984,  we  initiated  such 
an  investigation  (49  FR  47079).  We 
stated  that  we  expected  to  issue  a 
preliminary  determination  by  January 
26^,  1985.  On  January  4. 1985,  we 
determined  this  investigation  to  be 
"extraordinarily  complicated"  as 
defined  in  section  703(c)(1)(B)  of  the  Act. 
Therefore,  we  extended  the  period  for 
making  our  preliminary  determination 
by  65  days  until  April  1, 1985  (50  FR 
1613). 

Since  Canada  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  an  injury 
determination  is  required  for  this 
investigation.  Therefore,  we  notified  the 
n  C  of  our  initiation.  On  December  19, 
1984,  the  ITC  determined  that  there  is  a 
reasonable  indication  that  these  imports 
materially  injure  a  U.S.  industry  (49  FR 
50315). 

We  presented  a  questionnaire 
concerning  the  allegations  to  the 
government  of  Canada  in  Washington, 
D.C.  on  December  11, 1984.  On  January 
29, 1985,  we  received  a  response  to  the 
questionnaire.  We  receiyed 
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supplemental  responses  on  February  19. 
20.  March  5. 11.  and  14. 1985. 

Subsequent  to  our  initiation,  we 
received  timely  requests  for  exclusion 
from  several  Canadian  firms. 
Questionnaires  were  presented  lo  these 
firms  in  order  that  the  Department  might 
determine  the  extent  to  which  they  nay 
have  benefitted  from  the  alleged  subsidy 
programs.  Responses  were  received  on 
Februa<-y  25. 1985.  We  also  received 
statements  from  the  Canadian  federal 
and  provincial  governments  certifying 
that  no  benefits  were  provided  to  those 
Canadian  firms  requesting  exclusion. 

On  the  basis  of  information  contained 
in  these  responses,  we  made  a 
preliminary'  determination  on  March  26. 
1985  (50  FR  13264).  We  verified  the 
responses  of  the  federal  and  provincial 
governments  and  the  companies 
requesting  exclusion  in  Ottawa  and  in 
the  major  cities  of  each  province  from 
April  1  to  May  7. 1985. 

At  the  request  of  both  the  petitioners 
and  respondents,  we  held  a  hearing  on 
May  9. 1985.  to  allow  the  parties  an 
opportunity  to  address  the  issues  arising 
in  the  investigation.  Both  petitioners  and 
respondents  filed  briefs  discussing  these 
issues  before  and  after  the  hearing. 

Standing  of  Petitioner 

The  petition  was  filed  by  the  National 
Pork  Producers  Council,  an  association 
of  domestic  hog  growers,  naming 
imports  of  live  swine,  and  fresh,  chilled 
and  frozen  pork  products  from  Canada 
as  the  products  to  be  investigated. 
Because  the  NPPC  is  an  association  of 
hog  growers,  respondents  challenged  its 
standing  to  file  a  petition  against  fresh, 
chilled  and  frozen  pork  products. 

Seven  pork  packers,  including  one  of 
the  largest  in  the  United  States,  are  now 
co-petitioners.  As  producers  of  fresh, 
chilled  and  frozen  pork  prducts.  they 
produce  the  product  like  the  pork 
products  under  investigation  and  are 
.therefore  domestic  interested  parties 
qualified  to  be  petitioners.  They 
properly  acquired  co-petitioner  status  by 
filing  pursuant  to  S  355.7(i)  of  the 
Commerce  Regulations  (19  CFR  355.7(i)). 
It  is  the  Department's  practice  to 
presume  industry  support  for  a  petition 
unless  producers  of  a  substantial 
proportion  of  the  product  under 
investigation  come  forward  in 
opposition.  In  this  case,  packers 
expressed  affirmative  support  for  the 
petition. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  live  swine  and  fresh, 
chilled  and  frozen  pork  products,  as 
currently  provided  for  in  items  100.8500. 
106.4020.  and  106.4040  of  the  Tariff 


Schedules  of  the  United  States. 
Annotated  (TSUSA). 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigation.  These 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat  Roiled  Products  from  Argentina. 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order."  which  was  published  in  the 
April  26. 1984.  issue  of  the  Federal 
Register  (49  FR  18006). 

There  are  approximately  36.000 
producers  and  exporters  in  Canada  of 
live  swine  and  fresh,  chilled  and  frozen 
pork  products.  For  purposes  of  this  final 
determination,  the  period  for  which  we 
are  measuring  subsidization  ("the 
review  period")  is  fiscal  year  1984 — 
April  1.  1983.  to  March  31. 1984. 

All  values  referred  to  are  expressed  in 
Canadian  dollars. 

Upstream  Issue 

Respondents  argue  that  we  must 
apply  the  upstream  subsidies  provision 
of  the  Trade  and  Tariff  Act  of  1984. 
section  613.  to  measure  the  amount  of 
any  benefit  received  by  hog  growers 
which  is  passed  through  to  pork  packers. 
They  claim  that  section  613  governs  the 
analysis  of  subsidies  on  input  products, 
and  argue  that  live  swine  are  an  input 
into  the  production  of  unprocessed  pork 
meat.  They  note  that  live  swine  are  sold 
by  farmers  to  unrelated  pork  packers  in 
arms  length  transaction."*  and  claim  that 
this  supports  their  argument  that  live 
swine  is  an  input  into  pork  meat. 
Respondents  conclude  that  if  we  do^ 
apply  the  upstream  subsidy  analysis,  ai 
they  claim  section  613  requires,  we  will 
find  that  no  "competitive  benefit"  has 
been  bestowed  on  the  production  of 
unprocessed  pork. 

We  disagree  with  respondents  that 
section  613  governs  this  case.  Before  we 
conduct  an  upstream  subsidy 
investigation,  we  must  have  "reasonable 
cause  to  believe  or  suspect  that  an 
upstream  subsidy,  as  defined  in  section 
771(A)(a)(l).  is  being  paid  or  bestowed." 
19  U.S.C.  1671(g).  as  amended  by  section 
613(b).  Section  77lA(a)(l)  in  part  defines 
upstream  subsidy  as  a  subsidy  paid  or 
bestowed  on  an  "input  product"  that 
accordingly  bestows  a  competitive 
benefit  on  the  product  under 
investigation  As  explained  more  fully 
below,  we  do  not  consider  live  swine  to 
be  an  "input"  into  unprocessed  pork. 
Without  cause  to  believe  or  suspect  that 
an  upstream  subsidy  was  being  paid  or 
bestowed  with  respect  to  unprocessed 
pork,  we  are  not  mandated  by  section 


G13  to  conduct  an  upstream 
investigation  and  have  not  done  so. 

The  Trade  and  Tariff  Act  of  1984. 
which  amended  the  Tariff  Act  to 
provide  for  upstream  subsidies,  gives 
little  guidance  on  the  meaning  of  the 
term  "input".  The  legislative  history  also 
does  not  provide  decisive  guidance.  We 
believe  there  are  two  characteristics 
which  evidence  that  live  swine  should 
not  be  considered  an  "input"  into  fresh, 
chilled  and  frozen  pork  products.  These 
characteristics  are  level  of  value  added 
and  the  role  of  the  producer. 

Empirically,  one  doeS  not  consider 
something  as  an  "input"  into  something 
else  when  there  is  a  low  level  of  value 
added  at  a  given  stage  of  processing. 
Take,  for  example,  steel  pipe  at  the 
threading  stage.  No  one  would  consider 
unthreaded  pipe  as  an  "input"  into 
threaded  pipe.  Likewise,  no  one  would 
consider  unsifted  iron  ore  as  an  "input" 
into  sifted  iron  ore.  This  is  true  even 
though  the  products  are  at  different 
stages  of  production,  and  the  intervening 
process  does  change  the  form  of  the 
product  in  some  way. 

Operations  such  as  threading  or 
sifting  do  not  add  significantly  to  the 
value  of  the  pipe  or  the  iron  ore.  Thus,  a 
low  level  of  value  added  at  a  given  level 
of  processing  is  an  indication  that  the 
prior  stage  product  entering  that  level  is 
not  an  input  into  the  processed  product. 

The  role  of  the  processor  at  the  stage 
in  question  is  also  significant.  In  each  of 
the  examples  cited  above,  the  latter 
processor  was  merely  making  the 
product  ready  for  the  next  consumer. 
For  example,  unsifted  iron  ore  is  of  little 
use  to  anyone  but  iron  ore  sifters. 

The  salient  criterion  is  the  degree  to 
which  the  demand  for  the  prior  stage 
product  is  dependent  on  the  demand  for 
the  latter  stage  product.  For  example, 
steelmakers'  demand  for  sifted  iron  ore 
determines  the  iron  ore  sifter's  demand 
for  mined  iron  ore.  However,  it  cannot 
be  said  that  automakers'  demand  for 
steel  determines  the  steelmakers' 
demand  for  iron.  In  the  first  example, 
the  demand  for  the  prior  stage  goqd  is 
derived  almost  exclusively  from  the 
demand  for  the  latter  stage;  in  the 
.  second  example  it  is  not. 

The  fact  that  a  sale,  an  arms-length 
transaction,  occurs  between  these 
stages  of  processing  does  not  mean  that 
the  prior  stage  product  is  an  input.  To 
see  this,  take  the  example  of  a  trading 
house  that  purchases  shirts  from  a 
clothing  manufacturer.  The  trading 
house  may  perform  some  further 
processing  in  the  form  of  packaging  the 
shirts  or  putting  them  on  hangers  or 
sewing  on  labels  before  reselling  them. 
It  seems  clear  to  us  that  although  the 
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trading  house  may  have  purchased  the 
shirts  at  arm's  length,  a  subsidized, 
unpacked  and  unlabeled  shirt  becomes 
a  subsidized  packed  and  labeled  shirt. 

We  have  evaluated  whether  live 
swine  are  an  input  into  fresh,  chilled 
and  frozen  pork  products  in  terms  of  the 
characteristics  described  above.  In 
value-added  terms,  the  packing  stage 
consisting  of  immobilizing,  stunning, 
dehairing.  eviscerating,  splitting,  etc. 
does  not  contribute  significantly  to  the 
value  of  the  live  swine.  According  to 
Live  Swine  and  Pork  from  Canada,  Inv. 
No.  701-TA-224  (Preliminary).  USITC 
Pub.  1625  at  5  (December  1984).  the 
value  added  at  the  packing  stage  is  only 
10  percent. 

Moreover,  the  packers  are  merely 
making  the  swine  ready  for  the  next 
consumers,  consumers  of  pork  meat.  The 
consumers  are  wholesale  purchasers  of 
pork  meat  for  resale  as  pork,  such  as 
grocery  chains,  and  further  processors 
who  produce  bacon,  hams,  etc.  The 
demand  for  the  slaughtered  and 
quartered  swine  is  by  far  the 
predominant  determinant  of  the  demand 
for  live  swine. 

Therefore,  we  conclude  that  live 
swine  are  not  an  input  into  fresh,  chilled 
and  frozen  pork  products. 

In  a  case  concerning  an  agricult\iral 
product  such  as  this,  it  is  particularly 
inappropriate  to  term  the  raw  product 
an  "input"  into  the  next-stage  or  further 
processed  product.  In  passing  the  Trade 
Agreements  Act  of  1979,  Congress  gave 
express  recognition  to  the  "special 
nature  of  agriculture,"  foreseeing  that 
the  analyses  in  antidumping  and 
countervailing  duty  cases  involving 
agricultural  products  would  differ  from 
analyses  in  cases  pertaining  to 
industrial  products.  See  S.  Rep.  No.  249. 
96th  Cong.,  1st  Sess.  88,  91  (1979).  As  the 
ITC  stated  in  Lamb  Meat  from  l\iew 
Zealand, 


Although  it  was  discussed  under  the 
hijiislrttive  history  of  tection  771(7).  the 
definition  of  the  term  "material  injurj'."  it 
unquestionably  evidences  congressional 
awareness  of  unique  problems  that  could  be 
confrcnteiJ  in  providing  relief  under  the 
statute  for  certain  agricuhural  commodities. 

Ir.v.  No.  701-TA-80  (Preliminary),  46  FR 
5ti677.  56678  n.  18  (1981).  The  FIC.  which 
has  been  called  upon  more  often  than 
we  to  deal  with  distinctions  regarding 
agricultural  products,  has  developed  a 
two-part  test  for  collapsing  producers  of 
a  raw  agricultural  product  and 
producers  of  a  more  processed  pioduct 
into  a  sinj^le  industry.  See,  e.g..  Frozen 
Concentrated  Orange  /nice.  Inv.  No. 
701-TA-184,  USITC  Pub.  No.  1406  (July 
1983);  Lamb  Meat,  supra.  Sugar  From 
the  European  Comomnitv,  Inv.  No.  104- 
TAA-7  (May  1982),  Certain  Red 


Raspberries  from  Canada.  Inv.  No.  731- 
TA-135  (April  1984).  First  the  raw 
product  can  be  sold  in  only  one  market; 
it  enters  "a  single,  continuous  line  of 
production  resulting  in  one  end 
product."  Frozen  Concentrated  Orange 
Juice,  at  19;  Lamb  Meat  at  46  FR  56678. 
Second,  the  ITC  looks  for  commondlity 
of  economic  interest  Id.  The  Court  of 
International  Trade  recently  assented  to 
the  first  prong  of  the  ITC's  test  when  it 
upheld  the  Commission's  determin.-^,iion 
not  to  combine  grape  growers  and  wine 
producers  in  a  single  industry  in  Certain 
Table  Wines  From  France  and  Italy. 
Inv.  No.  701-TA-210  and  211 
(Pieliminary),  USITC  Pub.  No.  1406  (July 
1983).  The  court  slated.  'The  logic  of  the 
legislative  concern  .  .  .  extends  only  to 
agricultural  products  which  are 
completely  devoted  to  the  production  of 
the  more  advanced  product  under 
investigation."  American  Grape 
Growers  v.  United  States.  19  Cust.  Bull. 
57.  58  (March  11. 1985).  In  each  of  the 
cases  cited  above,  the  court  noted  that 
"substantially  all  of  tlie  raw  product 
was  dedicated  to  the  production  of  the 
product  under  investigation."  Id.  at  59 
(emphasis  in  original). 

Live  swine  and  unprocessed  pork  are 
closely  analogous  to  sheep  and  lamb 
m.eat  or  to  sugar  beet/sugar  cane  and 
refined  sugar  that  were  the  subject  of 
cases  cited  by  the  court,  and  to  others, 
as  well,  such  as  fresh  whole  fish  and 
filleted  fish  investigated  in  Fish,  Fresh, 
Chilled  or  Frozen,  Whether  or  Not 
Whole,  but  Not  Otherwise  Prepared  or 
Preserved,  from  Canada,  Inv.  No.  701- 
TA-40.  USITC  Pub.  No.  1066  (May  1980). 
The  court  did  not  address  the  second 
part  of  the  ITC's  test.  Nor  did  the  ITC  in 
its  preliminary  determination  in  this 
investigation.  It  seems,  however,  that 
pork  packers  liave  expressed  their 
commonality  of  economic  interest  with 
hog  growers  by  joining  in  or  supporting 
the  petition.  See  the  section  of  this 
notice  "Standing",  supra. 

The  primary,  if  not  the  sole,  purpose 
of  all  segments  of  the  industry  in  this 
case  is  to  produce  a  single  end 
product — pork  meat.  Substsntialiy  all  of 
the  raw  agricultural  product,  live  swine, 
is  dedicated  to  the  production  of 
unproce&sed  pork.  'The  fact  that  beyond 
thi&^tage  many  separate  processed 
products  can  be  made,  e.g..  canned  ham 
and  sausage,  is  irrelevant.  The  key  is 
that  there  is  a  single,  continuous  line  of 
production  from  live  swine  to 
unprocessed  pork. 

As  the  legislative  history  of  the 
upstream  subsidies  provision  indicates, 
Congress  intended  that  section  613 
generally  codify  our  past  practices.  In 
reviewing  our  own  practice,  we  find  two 
instances  where  we  have  investigated 


subsidies  which  are  bestowed  on  the 
production  of  a  raw  agricultural  product 
which  is  then  used  to  produce  a  next- 
stage  product  that  was  the  subject  of  an 
investigation;  Lamb  Meat  from  New 
Zealand:  Preliminary  Affirmative 
Countervailing  Duty  Determination.  46 
FR  58128  (1981).  and  Certain  Fish  from 
Canada: Final  Countervailing  Duty 
Determination.  43  FR  25996  (19781  In  the 
Lamb  Meat  investigation,  we 
preliminarily  determined  that  subsidies 
bestowed  on  lamb  provide  an  equal 
benefit  to  packed  lamb  meat,  while  in 
the  Fish  case  we  concluded  that 
subsidies  bestowed  on  whole  fresh  fish 
provide  an  equal  benefit  to  filleted  but  • 
not  further  processed  fish  In  both  cases, 
we  arrived  at  the  net  subsidy  by  totaling 
the  benefits  granted  to  the  producer  of 
the  raw  agricultural  product  (lamb  and 
fish)  and  the  producers  of  the  next-stage 
product  (iamb  meat  and  filleted  fish). 
Because  Congress  intended  that  section 
613  codify  our  prior  practices,  we 
conclude  that  Congress  did  not  intend 
that  we  alter  our  practices  in  .situations 
similar  to  those  arising  in  Lamb  Meat 
and  Certain  Fish. 

Civen  the  congressional  mandate  to 
acknowledge  the  special  nature  of 
agricultuie,  our  practice,  the  ITC's  past 
practice,  which  is  now  sanctioned  by 
the  Court  of  International  Trade,  and  the 
reasonableness  of  treating  the  raw  and 
next-stage  product  together  for  purposes 
of  subsidy  analysis,  we  do  not  consider 
live  swjne  to  be  an  input  into 
unprocessed  pork. 

Our  conclusion  that  live  swine  is  not 
an  input  into  pork  products  is  supported 
by  o:-,e  additional  factor — absent  such  a 
finding,  growers  of  live  swine  would  be 
able  to  circumvent  the  imposition  of 
countervailing  duties.  If  we  are  to  find 
that  benefits  to  live  swine  do  not  benefit 
pofk  meat,  and  were  to  impose  duties 
only  on  live  swine,  subsidized  gro'.vers 
could  avoid  the  imposition  of  duties  on 
their  product  by  selling  through  pork 
packers,  who  simply  slaughter  and  trim 
the  swine,  and  then  export  the  product 
to  the  U.S.  in  the  form  of  pork  meat. 

We  recognize  that,  when  we  impose 
countervailing  duties  on  a  given  product, 
exporters  may  be  encouraged  to  shift 
exports  from  that  product  to  some  form 
of  the  same  product  at  a  prior  or  later 
stage  of  processing.  However,  in  the 
case  of  an  agricultural  product  such  as 
pork,  producers  can  shift  very  easily  to 
the  production  of  latter-stage  products, 
by  making  only  minor  changes  to  that 
product.  In  this  case,  it  is  reasonable  to 
assume  that  if  countervailing  duties 
were  imposed  only  on  live  swine, 
exports  to  the  U.S.  would  shift  almost 
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instantaneously  to  fresh,  chilled  and 
frozen  pork. 

As  noted  supra,  we  do  not  consider 
one  product  to  be  an  input  into  the  next- 
stage  product  when  the  value  added  at 
that  next  stage  is  small.  We  believe  that 
value  added  is  also  an  accurate 
measurement  of  the  relative  ability  to 
shift  exports  to  the  next  stage  of 
production,  thereby  circumventing  the 
imposition  of  counter\'ailing  duties.  In 
the  examples  of  threaded  pipe  and  iron 
ore  cited  above,  where  the  primary 
product  is  distinguished  from  the  next- 
stage  product  only  by  minor  processing. 
it  would  be  inappropriate  to  impose 
duties  only  upon  the  primar>'  product. 
Producers  would  sell  through  next-stage 
processors,  who  would  add  little  to  the 
value  of  the  product,  but  who  would 
then  be  able  to  export  to  the  U.S. 
without  the  liability  of  countervailing 
duties. 

An  analogous  situation  is  our 
treatment  ot  goods  sold  through  a 
trading  house.  In  the  past,  we  have 
totaled  the  beneHts  received  by  the 
producers  of  the  good  and  the  benefits 
received  by  the  trading  house  to 
determine  the  net  subsidy  for  the  good. 
We  believe  this  to  be  an  appropriate 
approach,  since  in  its  absence, 
producers  who  receive  countervailable 
benefits  would  be  able  to  circumvent 
easily  the  imposition  of  countervailing 
duties  by  selling  through  unsubsidized- 
trading  houses  that  obtain  exclusions. 
One  should  not  be  able  to  circumvent  an 
order  in  such  a  way. 

For  all  of  these  reasons  we  determine 
that  section  613  is  not  applicable  to  this 
case. 

In  light  of  this  decision,  the  requests 
for  exclusion  by  the  packers  of 
unprocessed  pork  will  not  be 
considered. 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaire,  our  vehHcation,  and 
comments  filed  by  petitioners  and 
respondents,  we  determine  the 
following: 

I.  Programs  Determined  To  Confer 
Subsidies 

We  determine  that  subsidies  are 
provided  to  producers  or  exporters  in 
Canada  of  live  swine  and  fresh,  chilled 
and  frozen  pork  products  under  the 
following  programs: 

A.  Federal  Programs 

1.  Hog  Stabilization  Payments  Provided 
Under  the  Agricultural  Stabilization  Act 

The  Agricultural  Stabilization  Act 
(ASA)  of  1957-58  was  enacted  to 
provide  for  the  stabilization  of  the  prices 
of  certain  agricultural  commodities. 


Three  groups  of  commodities  are 
explicitly  provided  for  within  the  ASA 
(cattle,  hogs  and  sheep:  industrial  milk 
and  industrial  cream;  and  com. 
soybeans,  oats  and  barley).  Other 
natural  or  processed  agricultural 
products,  with  certain  exceptions,  may 
be  designated  by  the  Governor  in 
Council.  Programs  of  the  ASA  are 
administered  by  the  Agricultural 
Stabilization  Board  (the  Board),  whose 
members  are  appointed  by  the  Governor 
in  Council. 

The  Board  has  the  duty  to  take  such 
action  in  accordance  with  the  ASA  as  is 
necessary  to  stabilize  the  prices  of  the 
covered  agricultural  commodities  at 
their  prescribed  prices,  and  the  power  to 
"pay  to  producers  of  an  agricultural 
commodity  .  .  .  the  amount  by  which 
the  prescribed  price  exceeds  a  price 
determined  by  the  Board  to  be  the 
average  price  by  which  the  commodity 
is  sold  .  .  ."  Chapter  A-9.  section 
10(l)(b). 

The  mechanism  by  which  the 
stabilization  payment  is  determined  is 
as  follows:  (1)  A  "base  price."  which  is 
the  average  price  of  the  commodity  in 
representative  markets  for  the  5-year 
period  immediately  preceding  the  year 
in  review,  is  established;  (2)  a 
"prescribed  price"  is  determined  by 
taking  a  minimum  of  90  percent  of  the 
base  price  and  adjusting  it  by  an  index 
reflecting  changes  in  production  costs: 
and  (3)  an  "average  market  return  price" 
for  the  commodity  for  the  year  in  review 
is  established.  The  difference  between 
the  prescribed  price  and  the  average 
market  return  price  is  the  amount  of  the 
gross  stabilization  payment. 

In  fiscal  year  1984.  because  the 
average  market  price  for  hogs. 
CanS66.98/cwt.,  fell  short  of  the 
prescribed  price.  Can$71.75  cwt..  the 
federal  government  authorized  a 
stabilization  payment  of  Can$4.77/cwt. 
or  Can$8.19/hog.  This  amount  was 
reduced  by  approximately  20  percent  to 
reflect  the  proportion  of  Canadian 
production  which  was  exported  in  fiscal 
year  1984.  resulting  in  a  net  payment  of 
CanS6.54/hcig.  All  producers  who  sold 
hogs  of  index  80  (a  grading  factor)  or 
better  for  slaughter  were  eligible  for 
benefits  under  this  program  provided 
they  submitted  an  application  with 
appropriate  proof  of  sale  and  slaughter. 
For  1983-84.  there  was  a  participation 
ceiling  of  12.000  hogs  per  producer. 

To  avoid  double  counting,  the  federal 
government  deducted  the  amount  of  any 
provincial  stabilization  payment  from 
the  federal  stabilization  payment  before 
it  reimbursed  each  producer.  If  the 
provincial  payment  was  greater  than  or 
equal  to  the  federal  payment,  the  federal 
government  made  no  stabilization 


payment.  If  the  federal  government 
exceed  the  provincial  payout,  the 
federal  government  paid  the  producer 
the  difference  between  the  federal  apd 
provincial  stabilization  payments. 

Respondents  have  claimed  that  ASA 
payments  are  part  of  a  nationwide 
fabric  of  programs  covering  farm 
products  and  are  not  countervailable 
because  they  are  provided  to  more  than 
a  specific  enterprise  or  industry,  or 
group  of  enterprises  or  industries.  In 
support  of  their  claim,  they  cite  several 
previous  Department  rulings  that  the 
benefits  provided  to  the  agricultural 
sector  are  not  limited  in  availability 
within  the  meaning  of  section  771(5)(B). 
See  Final  Negative  Countervailing  Duty 
Determinastion:  Fresh  Cut  Flowers  from 
Mexico  (49  FR  15007)  and  Final 
Negative  Countervailing  Duty 
Determination:  Fresh  Asparagus  from 
Mexico  (48  FR  21618). 

We  disagree  with  respondents'  claim. 
Based  on  the  information  received,  we 
find  that  ASA  payments  are  made  only 
to  selected  agricultural  producers  and 
that  the  level  of  price  stabilization 
payments  varies,  at  the  discretion  of  the 
Agricultural  Stabilization  Board,  from 
commodity  to  commodity.  As  such,  we 
cannot  conclude  that  ASA  payments  are 
available  to  more  than  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  for  the 
following  reasons: 

(a)  The  legislation  establishing  the 
ASA  program  specifically  lists  "named 
products"  that  are  el-t^ible  for  price 
support  payments:  Livestock  (cattle, 
hogs  and  sheep),  certain  dairy  products 
(industrial  milk  and  industrial  cream), 
and  ce."tain  grains  (corn,  soy  beans,  oats 
and  barley).  The  ASA  further  allows  the 
Governor  in  Council  to  designate  other 
agricultural  products  ("designated 
products")  for  coverage. 

Thus,  three  types  of  products  are 
singled  out  in  the  legislation.  Each  year, 
prescribed  prices  are  automatically 
calculated  for  these  named  products, 
and  if  the  prescribed  price  exceeds  the 
average  market  price,  payments  can  be 
authorized.  Moreover,  the  ASA  directs 
that  for  named  products  prescribed 
prices  will  be  calculated  as  at  least  90 
percent  of  the  base  price  (adjusted  by  a 
production  cost  index). 

When  we  compare  this  treatment  of 
named  products  to  that  of  designated 
products,  we  find  that  designated 
products  are  only  considered  for  ASA 
payments  if  the  Governor  in  Council  so 
directs.  There  is  no  automatic 
calculation  of  a  prescribed  price  and  no 
guaranteed  potential  for  ASA  payments, 
as  is  the  case  with  named  products. 
Also,  there  is  no  legally  mandated 
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coefficient  to  be  applied  to  the  base 
price  of  designated  products. 

(b)  A  second  aspect  of  the  scheme 
which  leads  us  to  conclude  that  ASA 
payments  benefit  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  is  the  lack  of  neutrality  in  the 
formula  for  calculating  the  prescribed 
price.  As  noted  above,  there  is  not  a 
proscribed  coefficient  for  designated 
products,  nor  are  there  guidelines 
followed  by  the  Board  in  making  this 
determination.  Even  among  the  named 
products,  there  is  discretion  in  setting 
the  coefficient  to  be  applied  to  the  base 
price.  Ninety  percent  only  serves  as  a 
minimum. 

(c)  A  third  aspect  of  the  scheme  which 
leads  us  to  our  conclusion  is  the  way  in 
which  the  Canadian  federal  government 
appropriates  funds  for  stabilization 
schemes  covering  named  and 
designated  commodities.  Funding  for 
named  commodities  is  approved  as  a 

statutory  item"  in  the  budget  through 
existing  legislation,  i.e.  the  legal 
authority  exists  for  the  Board  to  support 
named  commodities  without  the  need 
for  additional  parliamentary  approval. 
In  contrast,  funding  for  designated 
commodities  is  considered  a  "vote  item" 
in  the  budget,  and.  as  such  must  be 
approved  by  Parliament  as  a  specific 
appropriation  for  a  specific  purpose. 

(d)  Other  aspects  of  government 
discretion  can  be  found  within  the 
specific  stabilization  schemes 
themselves.  For  example,  to  qualify  for 
stabilization  under  the  hog  program, 
producers  must  sell  hogs  with  a 
minimum  grade  factor  of  80.  Thus,  all 
hogs  are  not  eligible  for  stabilization 
payments,  only  those  meeting  the 
minimum  grading  threshold.  In  addition, 
the  government  will  establish  the 
maximum  number  of  hogs  for  which 
payment  can  be  made.  In  the  1979  and 
1980  hog  programirthe  maximum  was 
5,000  per  individual  of  15.000  per 
enterprise;  this  was  changed  to  a 
maximum  of  12.000  per  individual  or 
enterprise. 

The  benefits  provided  under  the  ASA 
are  analogous  to  those  provided,  and 
found  to  be  countervailable.  under 
programs  such  as  the  EC  Common 
Agricultural  Policy  (CAP)  program  in 
Tomato  Products  from  the  European 
Community  (44  FR  15825).  and  Dextrines 
and  Solubles  from  Corn  Starch  from  the 
European  Community  (45  FR  18414). 
Like  the  CAP.  the  ASA  includes 
numerous  programs  available  for  many 
different  agricultural  products.  Both 
programs  provide  payments  in  specific 
amounts  to  producers  or  processors  of 
selected  agricultural  commodities  in 
order  to  ensure  that  prices  or  returns  are 
at  certain  pre-determined  levels. 


Producers  or  processors  of  particular 
agricultural  products  are  eligible  to 
receive  payments  in  amounts 
established  yearly  for  each  particular 
product  found  to  warrant  support. 

The  payments  countervailed  in  the 
two  cited  EC  cases  and  the  benefits 
provided  under  the  ASA  are 
distinguishable  from  FIRA  loans  in 
Flowers  and  lower  prices  for  water  for 
irrigation  in  Asparagus.  There  were  no 
specifically  named  products  in  the  FIRA 
loan  program  or  the  irrigation  program. 
Loans  and  water  were  provided  to 
anyone  engaged  in  agricultural 
production,  regardless  of  product  or 
level  of  production.  Therefore,  unlike  the 
benefits  discussed  in  Flowers  and 
Asparagus,  and  like  the  benefits 
discussed  in  Tomatoes  and  Dextrines, 
we  believe  (1)  that  ASA  payments  are 
made  to  selected  agricultural  products  in 
specific  amounts.  (2)  that  the  specific 
rates  of  support  provided  depend  upon 
the  commodity  in  question,  and  (3)  that 
there  is  governmental  discretion  in  the 
administration  of  the  various 
stabilization  schemes.  Hence,  we  find 
the  payment  provided  under  the  ASA  to 
be  countervailable. 

Calculation  of  Benefit 

In  deciding  whether  to  allocate  the 
benefit  arising  from  stabilization 
payments  to  the  year  of  receipt  or  over 
time,  we  have  examined  whether  the 
program  under  which  the  payments  are 
authorized  is  exceptional;  i.e.,  has  the 
program  been  established  for  a  period  of 
years,  or  is  it  designed  as  a  "one-time, 
shot-in-the-arm"  subsidy  program  for 
the  live  swine  industry?  In  the  case  of 
recurring  programs,  we  would  allocate 
the  benefit  to  the  year  of  receipt;  in  non- 
recurring programs,  we  would  allocate 
the  benefit  over  time. 

The  support  for  this  approach  derives 
from  the  legislative  history  surrounding 
the  Trade  Agreements  Act  of  1979, 
where  both  the  House  and  Senate 
Reports  singled  out  "non-recurring 
subsidy  grants  or  loans"  for  special 
treatment: 

Reasonable  methods  of  allocating  the  value 
of  such  subsidies  over  the  production  or 
exportation  of  the  subsidies  benefiting  from 
the  subsidy  must  be  used. 

S.  Rep.  No.  249.  96th  Cong..  1st  Sess.  85 
(1979).  See  also  H.  Rep.  No.  317.  96th 
Cong..  1st  Sess.  75.  In  this  case,  we  have 
determined  that  the  Federal  Hog  Stabili- 
zation Program  is  long-standing.  It  was 
established  in  1957  by  the  Agricultural 
Stabilization  Act.  Annual  market  prices 
and  five-year  prescribed  prices  have 
been  calculated  for  almost  30  years; 
stabilization  payments  have  been 
authorized  for  3  of  the  last  5  years.  In 


addition,  we  have  no  reason  to  believe 
that  the  program  will  not  continue.  For 
these  reasons,  we  have  determined  that 
the  benefits  provided  under  this  program 
are  not  exceptional  and  should, 
therefore,  be  allocated  to  the  year  of 
receipt. 

To  calculate  the  benefit,  we  divided 
the  value  of  the  stabilization  payments 
made  during  fiscal  year  1984  (the  period 
for  which  we  are  measuring 
subsidization)  by  the  dressed-weight 
equivalent  of  all  hogs  marketed  in  that 
year.  This  resulted  in  a  subsidy  rate  of 
Can$0.000006/lb.  dressed-weight 
(Can$0.000004/lb. 

We  have  verified,  and  are  now  able  to 
quantify,  the  value  of  the  ASA  paym.ents 
that  hog  growers  received  on  hogs 
marketed  in  fiscal  year  1984.  We  are 
therefore  adjusting  those  payments.  We 
calculated  the  adjusted  bonding  rate  by 
dividing  the  value  of  stabilization 
payments  made  in  fiscal  year  1985 
($56,354,583)  on  the  hogs  marketed 
during  ourperiod  of  investigation  by  the 
total  dressed-weight  equivalent  of  all 
hogs  marketed  in  fiscal  1984.  This 
calculation  resulted  in  a  bonding  rate  of 
CanS0.0225l/lb.  dressed-weight 
(Can$0.01789/lb.  live-weight). 

B.  Joint  Federal/Provincial  Program; 
The  Record  of  Performance  Program 

The  Canadian  Swine  Record  of 
Performance  Program  (ROP)  is  a  joint 
federal  and  provincial  herd  testing 
system  designed  to  assist  swine 
producers  in  improving  breeding  stock 
and  to  encourage  the  production  of 
uniform  and  high  quality  pork 
production  at  lower  costs.  Similar 
performance  testing  program  exist  for 
beef,  dairy  cattle,  sheep,  poultry  and 
honey  bees.  (This  is  unlike  the  Hog 
Carcass  Grading  System,  discussed  in 
the  'Programs  Found  Not  to  Confer 
Subsidies'  section  of  this  notice,  in 
which  a  far  larger  number  of 
commodities  were  eligible  for  the 
service.) 

Purebred  swine  are  tested  for  backfat, 
growth  rate  and  feed  conversion,  in 
accordance  with  guidelines  formulated 
by  the  Canadian  Swine  Record  of 
Performance  Advisory  Board  and 
Agriculture  Canada.  Information  from 
the  testing  program  enables  within-herd 
ranking  and  comparisons  of  animals  for 
genetic  merit.  The  Canadian  federal  and 
provincial  governments  bear  most  of  the 
cost  of  this  program.  Provincial 
government  publications  indicate  that 
these  programs  have  contributed  to 
increased  profits  for  hog  producers,  as  a 
result  of  the  improved  market  index  of 
hogs  and  a  decrease  in  the  average  age 
at  market. 
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Because  this  program  is  limited  to  a 
specific  group  of  enterprises  or 
industries,  we  determine  it  to  be 
counlervaiiable.  To  calculate  the 
benent.  we  divided  the  total  value  of  the 
federal  and  provincial  government 
contributions  to  the  program  during  the 
period  for  which  we  are  measuring 
subsidization  by  the  dressed- weight 
equivalent  of  all  hogs  marketed  in  that 
year.  This  resulted  in  a  subsidy  rate  of 
CanS0.00144/lb.  dressed-weight 
(CanSO.Omu/lb  live-weight). 

C.  Provincial  Stabilization  Programs 

1.  British  Columbia  Swine  Producers' 
Farm  Income  Plan  (SPFIP) 

Created  in  1979  pursuant  to  British 
Columbia's  Farm  Income  Insurance  Act 
of  1973.  the  SPFIP  assures  hog  producers 
in  British  Columbia  a  specified  level  of 
return  over  certain  basic  production 
costs.  The  program  is  administered  by 
the  provincial  Ministry  of  Agriculture 
and  Food,  the  British  Columbia 
Federation  of  Agriculture  and  the  British 
Columbia  Pork  Producers'  Association. 
The  program  is  funded  by  contributions, 
in  roughly  equal  proportions,  by  the 
provincial  government  and  participating 
hog  producers. 

Participation  in  the  program  is 
voluntary  and  is  open  to  all  producers 
who  are  members  of  the  British 
Columbia  Pork  Producers'  Association 
and  who  have  an  annual  production 
capacity  of  300  eligible  market  hogs. 
Certain  participation  ceilings  restrict  the 
number  of  hogs  for  which  the  program 
provides  coverage.  There  are  also 
payment  ceilings,  above  which  benefits 
are  reduced. 

Participating  hog  producers  receive 
stabilization  payments  in  calendar 
quarters  during  which  certain  costs  of 
production  exceed  market  returns.  Costs 
of  production  and  market  returns  are 
determined  monthly  by  the 
administering  authorities.  Stabilization 
payments  are  made  quarterly  and  are 
equal  to  the  difference  between  costs  of 
production  and  market  return,  multiplied 
by  the  number  of  eligible  hogs  sold,  less 
a  discount  representing  the  producer's 
contribution.  Producers  make 
contributions  to  SPFIP  in  all  quarters, 
regardless  of  whether  costs  of 
production  exceed  market  returns. 

Respondents  have  claimed  that 
stabilization  payments  in  British 
Columbia  are  not  counterv3ilable 
because  they  are  provided  to  more  than 
a  specific  enterprise  or  industry,  or 
group  of  enterprises  or  industries,  and 
because  the  stabilization  schemes  are 
operated  according  to  objective 
economic  criteria.  We  are  not  persuaded 
b>  respondents'  argument.  At 


verification  we  learned  that,  in  addition 
to  swine,  nine  other  agricultural 
commodities  currently  have 
stabilization  plans.  However,  neither  the 
Farm  Income  Insurance  Act  nor  its 
implementing  regulation  and  guidelines 
establish  procedures  or  criteria  for  when 
a  commodity  is  to  become  subject  to  a 
stabilization  plan.  In  practice,  the  British 
Columbia  Federation  of  Agriculture 
takes  the  initiative  to  propose  a 
stabilization  plan  to  the  province's 
Ministry  of  Agriculture  and  Food.  The 
two  entities  consult  together  on  such  a 
proposal,  but  it  is  ultimately  at  the 
Ministry's  discretion  whether  to 
implement  a  proposal. 

"There  is  also  room  for  considerable 
variance  in  the  treatment  of  those 
commodities  for  which  stabilization 
plans  are  in  place.  For  parity  of  benefits 
among  the  producers  of  different 
commodities  to  exist,  it  is  essential  that 
the  cost  of  production  elements  in  the 
stabilization  formlulae  for  the  various 
commodities  be  comparable  to  one 
another.  That  is,  the  cost  of  production 
model  used  for  the  swine  program 
should  reflect  the  actual  cost  of 
production  experience  of  swine 
producers  to  the  same  exent  that  the 
model  for  other  commodities  reflects  the 
actual  cost  of  production  experience  of 
producers  of  those  commodities.  Yet. 
both  at  the  inception  of  a  plan  and 
whenever  it  is  up-dated,  the  cost  of 
production  model  for  each  commodity 
plan  is  also  subject  to  consultation  and 
negotiation  between  the  Federation  of 
Agriculture  and  the  Ministry  of 
Agriculture  and  Food.  At  verification, 
we  learned  that  cost  of  production 
models  are  not  necessarily  an  accurate 
reflection  of  cost  of  production 
experience  of  the  relevant  producer 
group.  Thus,  there  exists  the  possibility 
that  the  incomes  of  producers  of  certain 
covered  commodities  are  being 
stabilized  to  a  significantly  greater  or 
lesser  extent  than  those  of  others. 

Even  among  swine  producers,  benefits 
are  not  available  on  equal  terms,  for  it  is 
only  producers  with  an  annual 
production  capacity  of  at  least  300 
eligible  market  hogs  who  are  eligible  to 
participate. 

For  the  foregoing  reasons,  we  find  that 
benefits  provided  under  this  program 
are  limited  to  a  specific  group  of 
enterprises  or  industries,  and  we 
determine  this  program  to  be 
cour.tervailable.  Dividing  the  provincial 
government's  share  of  the  fiscal  year 
1984  stabilization  payments  by  the 
dressed-weight  equivalent  of  all  hogs 
marketed  in  that  year,  we  calculated  a 
subsidy  rate  of  CanS0.00060/lb.  dressed- 
-  weight  (Can$0.00048/lb.  live-weight). 


2.  Manitoba  Hog  Income  Stabilization 
Plan  (HISP) 

Created  in  1983  pursuant  to  the  Farm 
Income  .'\ssurance  Plans  Act,  the  HISP 
provides  income  support  payments  to 
hog  producers  in  Manitoba.  The  program 
is  administered  by  the  provincial 
Ministry  of  Agriculture  and  the 
Manitoba  Hog  Producers'  Marketing 
Board.  It  is  funded  by  premiums  from 
participating  producers  and  from  the 
government  of  Manitoba.  The 
government  also  makes  loans  to  HISP.  if 
needed,  during  periods  when  payouts 
are  made  to  producers.  Praticipation  in 
the  program  is  voluntary  and  is  open  to 
all  producers  registered  with  the 
Manitoba  Hog  Producer's  Marketing 
Board.  Coverage  is  limited  to  1.250  hogs 
per  calendar  quarter,  per  producer,  with 
special  provision  for  higher  ceilings  for 
multiple  family  unit  producers. 

Participating  producers  receive 
payments  at  the  end  of  each  quarter  in 
which  the  market  price  for  hogs  falls 
below  an  established  support  level.  This 
price  support  level  is  87  percent  of  a  cost 
of  production  model,  which  is 
recalculated  each  quarter.  Producer 
premiums,  which  currently  are  5  percent 
of  thoe  settlement  price,  are  deducted 
from  the  proceeds  realized  upon  the  sale 
of  hogs.  The  provincial  government's 
contributions  are  established  at  2 
percent  of  the  settlement  price.  When 
combined  producer  premiums  and 
government  contributions  are 
insufficient  to  finance  stabilization 
payments,  monies  have  been  loaned 
from  the  provincial  treasury  to  cover 
deficits. 

The  enabling  legislation  for  this 
program,  the  Farm  Income  .Assurance 
Plans  Act.  permits  the  Minister  of 
Agriculture  to  establish  income 
assurance  plans  for  many  natural 
products.  However,  in  addition  to  swine, 
there  is  only  one  other  commodity  form 
which  there  is  a  stabilization  .scheme. 
Because  stabilization  benefits  are 
limited  to  only  these  two  products,  we 
cannot  find  that  stabilization  payments 
in  Manitoba  are  available  to  more  than 
a  specific  group  of  enterprises  or 
industries. 

Dividing  the  provincial  government's 
share  of  the  fiscal  year  1984 
stabilization  payments  by  the  dressed- 
weight  equivalent  of  all  hogs  marketed 
in  that  year,  we  calculated  a  subsidy 
rate  of  Con$0.0013l/lb.  dressed-weight 
(Can$0.00104/lb.  live-weight). 

3.  New  Brunswick  Hog  Price 
Stabilization  Program 

The  New  Brunswick  Hog  Price 
Stabilization  Program,  a  joint  program  of 
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the  New  Brunswick  Department  of 
Agriculture  and  the  Hog  Marketing 
Board  ("the  Board"),  was  established  in 
1974.  Its  piirpose  is  to  assure  hog 
producers  greater  income  stability,  to 
enable  hog  producers  to  remain  in 
business  during  periods  of  low  hog 
prices,  and  to  provide  a  more  uniform 
volume  of  pork  production  for  the 
processing  industry.  In  New  Brunswick, 
all  producers  who  market  hogs  through 
the  Board  are  eligible  to  receive 
stabilization  payments  on  7,500  hogs  per 
year.  Hogs  are  the  only  agricultural 
commodity  that  receive  stabilization 
payments  in  New  Brunswick. 

The  Board  establishes  a  stabilization 
price  that  is  based  on  production  costs. 
When  the  market  price  exceeds  the 
stabilization  price  by  $5.00,  farmers  pay 
into  the  stabilization  fund.  Ninety-five 
percent  of  this  amount  is  considered  to 
be  the  farmer's  equity  in  the  program. 
When  the  average  weekly  market  price 
falls  below  the  stabilization  price, 
farmers  receive  payments  to  make  up 
the  difference  between  the  two  prices. 
Half  this  amount  is  paid  by  the 
government  of  New  Brunswick  as  an 
outright  grant  to  the  farmer.  The  other 
half  is  drawn  from  the  farmer's  fequity  in 
the  fund.  When  the  farmer  has 
exhausted  his  equity  in  the  fund,  the 
province  assumes  the  producer's  portion 
of  the  payment  by  providing  an  interest- 
free  loan.  This  loan  is  only  paid  back 
when  the  market  price  exceeds  the 
stabilization  price.  In  fiscal  year  1984, 
the  stabilization  price  exceeded  the 
market  price  throughout  the  year,  and 
producers  received  both  loan  and  grant 
payments  from  the  program. 

Because  these  grants  and  interest-free 
loans  are  limited  to  a  specific  enterprise 
or  industry,  or  group  of  enterprises 
industries,  we  find  them  to  be 
countervailable.  To  calculate  the  benefit 
resulting  from  the  grant  portion  of  the 
payment,  we  allocated  the  total  grant 
amount  received  in  fiscal  year  1984  over 
the  dressed-weight  equivalent  of  all 
hogs  marketed  in  fiscal  year  1984.  We 
treated  the  laon  portion  of  the  payment 
as  one-year,  interest-free  loans,  rolled 
over  into  subsequent  years,  until  the 
loan  amounts  are  repaid.  To  calculate 
the  benefit  from  these  loans,  we  took  the 
difference  between  the  zero  interest  rate 
charged  on  these  loans  and  the  national 
average  short-term  commercial  rate  for 
comparable  agricultural  loans,  and 
multiplied  this  interest  differential  by 
the  total  amount  of  loans  outstanding  in 
fiscal  year  1983.  We  allocated  the 
resulting  benefit  over  the  dressed-weight 
equivalent  of  all  hogs  marketed  in  fiscal 
year  1984.  The  total  benefit  from  the 
program,  including  the  grant  and  loan 


portions  of  the  payment  is  (5an$0.00068/ 
lb.  dressed-weight  (CanS0.00054/lb.  live- 
weight). 

4.  Newfoundland  Hog  Price  Support 
Program 

In  our  preliminary  determination,  we 
referred  to  a  program  of  low-interest 
loans  to  Newfoundland  pork  producers. 
We  found  at  verification  that  this 
program,  operating  during  fiscal  year 
1984,  is  a  price  stabilization  program 
which  provides  pork  producers  interest- 
free  loans  from  the  provincial 
government  equal  to  the  difference 
between  a  stabilization  price  based  on 
the  cost  of  production  and  the  market 
price  for  hogs. 

However,  that  program  was 
terminated  and  in  April  1985  the 
provincial  government  set  up  a  new 
price  support  program  whereby  hog 
producers  receive  85(  per  pound  on  all 
market  hogs  regardless  of  the  prevailing 
market  price.  Farmers  receive  this 
amount  from  the  Newfoundland  Farm 
Products  Corporation,  acting  on  behalf 
of  the  provincial  government. 

Because  this  program  is  limited  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries,  we  find  it  to 
be  countervailable.  We  determine  that 
the  benefit  from  this  program  is  the 
difference  between  the  &5t  per  pound 
that  the  producers  actually  received  and 
the  market  price  for  hogs.  However, 
since  this  program  became  effective 
only  in  April  1985,  we  do  not  have 
information  on  how  much  money  will  be 
spent  on  price  support.  As  an  estimate, 
we  have  used  information  from  fiscal 
year  1984.  We  feel  that  the  amount  paid 
out  in  that  year  in  loans  under  the  price 
stabilization  program  is  the  best 
approximation  of  what  will  be  paid  out 
in  the  current  fiscal  year  as  grants  under 
the  price  support  program.  Based  on  that 
information,  we  determine  the  benefit 
from  this  program  to  be  Can$0.00017/Ib. 
dressed-weight  (Can$0.00pi3/lb.  live- 
weight).     ^^^^^y 

5.  Nova  Scotia  Pork  Price  Stabilization 
Program  (NSPPSP) 

Pursuant  to  the  Nova  Scotia  Natural 
Products  Act,  NSPPSP  is  administered 
under  the  Pork  Producers  Marketing 
Plan  of  August  9, 1983.  The  purpose  of 
the  program  is  to  assure  price  stability 
with  respect  to  the  production  of  hogs 
by  compensating  farmers  for 
fluctuations  in  the  hog  price  cycles  and 
by  assuring  that  producers  consistently 
recover  direct  operating  costs. 
Participation  is  open  to  all  hog 
producers  who  market  hogs  through  the 
Nova  Scotia  Pork  Price  Stabilization 
Board  (the  Board).  Maximum  eligibility 
is  established  annual  according  to  the 


producers'  existing  production  facilities. 
Hogs  are  the  only  agricultural 
commodity  that  receive  stabilization 
payments. 

The  NSPPSP  is  funded  by  producer 
contributions  to  the  Pork  Price 
Stabilization  Fund.  Each  quarter,  the 
Board  sets  and  reviews  the  stabilization 
price  to  reflect  current,  direct,  out-of- 
pocket  operating  costs.  When  the 
weekly  market  price  exceeds  the 
stabilization  price  by  Can$3.00,  the 
Board  deducts  the  producer 
contributions  from  the  sale  price  and 
deposits  them  in  the  Stabilization  Fund. 
During  periods  of  high  prices,  producers 
build  equity  in  the  fund  with  these 
payments.  However,  when  the  weekly 
market  price  falls  below  the 
stabilization  price,  the  producers  receive 
a  deficiency  payment  which  equals  the 
difference  between  the  two  prices.  Half 
of  the  payment  is  a  grant  to  the  producer 
from  the  province.  The  other  half  is 
drawn  from  the  producer's  equity  in  the 
fund.  When  the  producer's  equity  is 
exhausted,  the  province  assumes  the 
producer's  portion  of  the  stabilization 
payment  in  the  form  of  an  interest-free 
loan,  which  is  paid  back  only  when  the 
market  price  exceeds  the  contribution 
price.  In  fiscal  year  1984,  the 
stabilization  fund  was  in  a  deficit 
position,  and,  accordingly,  producers 
received  both  loans  and  grants  from  the 
province  to  cover  their«hare  of  the 
payment. 

Because  these  grants  and  interest-free 
loans  are  limited  to  a  specific  enterprise 
or  industry,  or  group  of  enterprises  of 
industries,  we  find  them  to  be 
countervailable.  To  calculate  the  benefit 
resulting  from  the  grant  portion  of  the 
payment,  we  allocated  the  total  grant 
amount  received  in  fiscal  year  1984  over 
the  dressed-weight  equivalent  of  all 
hogs  marketed  in  fiscal  year  1984.  We 
treated  the  loan  portion  of  the  payment 
as  one-year,  interest-free  loans,  rolled 
over  into  subsequent  years,  until  the 
loan  amounts  are  repaid.  To  calculate 
the  benefit  from  these  loans,  we  took  the 
difference  between  the  zero  interest  rate 
charged  on  these  loans,  and  the  national 
average  short-term  commercial  rate  for 
comparable  agricultural  loans,  and 
multiplied  this  interest  differential  by 
the  total  amount  of  loans  outstanding  in 
fiscal  year  1983.  We  allocated  the 
resulting  benefit  over  the  dressed-weight 
equivalent  of  all  hogs  marketed  in  fiscal 
year  1984.  The  total  benefit  from  the 
program,  including  the  grant  and  loan 
portions  of  the  payment  is  Can$0.000e6/ 
lb.  dressed-weight  (Can$0.00068/ib.  live- 
weight). 
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6.  Prince  Edward  Island  (PEl)  Price 
Stabilization  Program 

In  accordance  with  the  PEI  Natural 
Products  Marketing  Act.  the  PEl  Hog 
Commodity  Marketing  Board 
estHblished  the  PEI  Price  Stabilization 
Program  in  1973.  The  purpose  of  the 
program  is  to  provide  income  stability  to 
hog  producers  by  compensating  them  for 
fluctuations  in  prices  caused  by 
traditional  hog-price  cycles.  The 
Stabilization  Boad  and  provincial 
lending  authorities  meet  quarterly  to 
determine  the  level  of  support  prices.  If 
the  weekly  market  price  of  hogs  exceeds 
the  support  price  by  CanS3.00.  producers 
contribute  to  the  fund  on  a  sliding  scale 
indexed  to  the  price  of  hogs.  If  the 
weekly  market  price  of  hogs  falls  below 
the  contribution  price,  no  contributions 
are  made.  If  the  weekly  price  of  hogs 
falls  below  the  stabilization  price,  the 
PEl  Hog  Commodity  Marketing  Board 
makes  stabilization  payments  to  cover 
the  difference  between  the  two  prices. 
Half  the  payment  is  in  the  form  of  a 
grant  from  the  province  of  PEI.  the  other 
half  is  drawn  from  the  producer's  equity 
in  the  fund.  In  the  event  that  the 
producer's  equity  is  exhausted,  the 
province  assumes  the  producer's  portion 
of  the  payment  by  providing  an  interest- 
free  loan  which  is  then  repaid  from 
future  producer  contributions  to  the 
fund.  Participation  in  the  program  is 
voluntary;  there  are  no  minimum 
production  requirements.  However, 
producers  are  only  eligible  to  receive 
stabilization  payments  on  the  number  of 
hogs  equal  to  the  average  number  of 
hogs  marketed  in  the  previous  quarter, 
up  to  a  ceiling  of  3.400  hogs  in  four 
consecutive  quarters.  In  1984-85.  the 
ceiling  was  raised  to  4.300  hogs  per  year. 

Because  these  grants  and  interest-free 
loans  are  limited  to  a  specific  enterprise 
or  industry,  or  group  or  enterprises  or 
industries,  we  find  them  to  be 
countervailable.  To  calculate  the  benefit 
resulting  from  the  grant  portion  of  the 
payment,  we  allocated  the  total  grant 
amount  received  in  fiscal  year  1984  over 
the  dressed-weight  equivalent  of  all 
hogs  marketed  in  fiscal  year  1984.  We 
treated  the  loan  portion  of  the  payment 
as  one-year,  interest-free  loans,  rolled 
over  into  subsequent  years,  until  the 
loan  amounts  are  repaid.  To  calculate 
the  benefit  from  these  loans,  we  took  the 
difference  between  the  zero  interest  rate 
charged  on  these  loans,  and  the  national 
average  short-term  commercial  rate  for 
comparable  agricultural  loans,  and 
multiplied  this  interest  differential  by 
the  total  amount  of  loans  outstanding  in 
fiscal  year  1963.  We  allocated  the 
resulting  benefit  over  the  dressed  weight 
equiviih-nt  of  all  hogs  marketed  in  fiscal 


year  1984.  The  total  benefit  from  the 
program,  including  the  grant  and  loan 
portions  of  the  payment  is  CanSO.00057/ 
lb.  dressed-weight  (Can$0.0UU45/lb.  live- 
weight). 

7.  Quebec  Farm  Income  Stabilization 
Insurance  Program 

In  accordance  with  the  "Loi  sur 
I'assurance-stabilisation  des  revi 
agricoles, "  the  government  of  I 
has  enacted  regulations  establishing 
stabilization  schemes  for  producers  of 
both  feeder  hogs  and  weaner  pigs.  These 
programs  are  administered  by  the  Regie 
des  Assurances  Agricoles  du  Quebec 
(the  Regie),  a  crown  corporation  that 
states  that  it  operates  on  an  actuarially- 
sound  basis. 

Participation  in  a  stabilization  scheme 
is  voluntary:  however,  once  a  producer 
enrolls  in  a  program,  the  producer  must 
make  a  5-year  commitment.  The  farmer 
must  have  a  minimum  production  of  100 
feeder  hogs  or  own  at  least  15  sows 
during  the  first  year  of  enrollment.  The 
maximum  number  of  feeder  hogs  on 
which  stabilization  payments  will  be 
made  is  5.000;  and  for  sows  it  is  400. 
Funding  is  provided  jointly  by  producers 
and  the  provincial  government  in  the 
ratio  of  1  to  2. 

Throughout  the  production  year,  the 
Regie  will  make  cash  advances  against 
the  year-end  stabilization  payment.  The 
year-end  payment  is  based  on  a 
comparison  of  average  market  price 
with  a  production  model  designed  to 
cover  fixed  and  variable  costs  and 
producers'  remuneration. 

Respondents  have  claimed  that 
stabilization  payments  in  Quebec  are 
not  countervailable  because  they  are 
provided  to  more  than  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries.  We  disagree 
with  respondents'  claim.  Based  on  the 
information  received,  we  find  that 
Quebec's  stabilization  payments  are 
made  to  selected  agricultural  producers 
and  that  the  level  of  price  stabilization 
and  the  terms  of  each  scheme  varies,  at 
the  discretion  of  the  Regie,  from 
commodity  to  commodity. 

While  the  legislation  establishing  the 
Regie  contains  no  limitations  on 
products  that  might  be  covered  by  a 
scheme,  we  must  look  at  the  de  facto 
application  of  the  law.  A  product  may 
covered  by  a  scheme  only  if  a  specific 
reiiulatiun  with  respect  to  that 
commodity  is  passed  by  the  provincial 
government.  In  fact,  only  11  agricultural 
commodities  are  covered  by 
stabilization  schemes  in  Quebec — lamb, 
sugar  beets,  beef  oats,  wheat,  barley, 
grain  corn,  potatoes,  grain-fed  veal,  and 
feeder  hogs  und  weaner  pigs.  Als(», 
while  respondents  claim  that  the 


decision  to  stabilize  particular 
commodities  is  based  on  objective 
economic  criteria,  we  have  not  been 
furnished  with  any  evidence  to  support 
this  claim.  The  government  of  Quebec 
has  not  provided  any  of  its  Department 
of  Agriculture.  Food  and  Fisheries' 
briefs  describing  the  general  economic 
situations  of  the  products  sectors 
concerned,  its  forecasts  of  the  economic 
evaluation  in  those  sectors,  nor 
Treasury  Board  recommendations  to  the 
Cabinet.  There  do  not  appear  to  be  any   •, 
established  procedures  or  criteria  for 
when  a  commodity  is  to  become  subject 
to  a  stabilization  scheme. 

In  addition  to  the  lack  of  evidence  to 
support  the  assertion  that  schemes  are 
based  on  objective  economic  criteria, 
we  find  that  there  are  limitations  on 
participation  within  particular  schemes. 
Stabilization  payments  are  not  available 
to  all  producers  of  a  commodity  covered 
by  a  scheme,  but  only  those  producing 
at  the  minimum  threshold  level.  For 
example,  a  farmer  who  produces  99 
feeder  hogs  would  be  ineligible  to 
participate  in  the  feeder  hog  scheme,  but 
a  farmer  with  a  production  of  100  could. 
.Minimum  and  maximum  levels  of 
participatipn  are  established  at  the 
discretion  of  the  Regie. 

As  such,  we  conclude  that 
stabilization  payments  in  Quebec  are 
not  available  to  more  than  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  and  are 
therefore  countervailable.  We 
calculated  the  benefit  by  dividing  the 
government  of  Quebec's  portion  of  the 
payments  made  to  feeder  hog  and 
weaner  pig  producers  in  fiscal  1984  by 
the  dressed-weight  equivalent  of  all 
hogs  marketed  in  fiscal  year  1984.  This 
resulted  in  a  subsidy  rate  of  Can 
S0.02133/lb  dressed-weight  (Can 
S0.01696/lb.  live-weight). 

8.  Saskatchewan  Hog  Assured  Returns 
Program  (SHARP) 

SHARP  was  established  in  1976 
pursuant  to  the  Saskatchewan 
Agricultural  Returns  Stabilization  Act 
and  provides  stabilization  payments  to 
hog  producers  in  Saskatchewan  at  times 
when  market  prices  fall  below  certain 
production  costs.  The  program  is 
administered  by  the  Saskatchewan  Pork 
Producers'  Marketing  Board  on  behalf  of 
the  provincial  Department  of 
Agriculture. 

Participation  in  the  program  is 
voluntary  and  is  open  to  all  hog 
producers  in  the  province.  Coverage  is 
limited  to  1,500  hogs  per  producer  each 
calendar  quarter.  During  the  period  we 
investigated,  nearly  75  percent  of  all 
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hogs  marketed  in  Sdskatchewan  were 
covered  by  the  program. 

This  program  is  funded  by 
contributions  from  purticipating 
producers  and  by  matching  amounts 
from  the  provincial  government. 
Producer  contributicms  range  fr6m  1.5  to 
4.5  percent  of  market  returns  on  the  sale 
of  hogs  which  are  covered  by  the 
program.  Whenever  the  balance  in  the 
SHARP  account  is  insufficient  to  make 
payments  to  participants,  the  provincial 
government  loans  the  needed  funds  to 
the  program. 

The  stabilization  price  under  this 
program  is  the  total  of  all  cash 
production  costs  plus  75  percent  of  non- 
cash costs.  This  price  is  determined 
each  calendar  quarter.  Stabilization 
payments  are  made  Bt  the  end  of  each 
quarter  to  each  participating  producer 
whose  average  price  for  hogs  marketed 
in  that  quarter  is  less  than  the 
stabilization  price.  However,  in  order  to 
make  a  stabilization  payment,  the 
difference  between  average  market 
price  obtained  and  the  stabilization 
price  must  be  least  CanSl.OO.  For  fiscal 
year  1984,  the  provincial  share  of  the 
support  payment  to  hog  producers 
averaged  Can$8.09/hog. 

Under  the  Saskatchewan  Agricultural 
Returns  Act.  the  provincial  government 
may  establish  a  stabilization  plan  for 
any  agricultural  commodity.  However, 
in  practice,  only  hogs  and  beef  have 
such  plans.  Because  stabilization 
benefits  are  limited  to  only  these  two 
products,  we  cannot  find  that 
stabilization  payments  in  Saskatchewan 
arc  available  to  more  than  a  specific 
group  of  enterprises  or  industries.  By 
dividing  the  provincial  government's 
share  of  the  fiscal  1984  stabilization 
payments  by  the  total  dressed-weight 
equivalent  of  all  hogs  marketed  in  fiscal 
year  1984,  we  calculated  a  subsidy  rate 
of  CanSO.C0153/lb.  dressed  weight 
(CanS0.00122/lb.  Iive-w?ight) 

D.  Other  Provinciul  Programs 

1.  New  Brunswick  Svs'ine  Assistance 
Program  | 

Ihis  program  is  administered  by  the 
Farm  Adjustment  Board  under  the  Farm 
Adjustment  Act.  The  program  provides 
interest  subsidies  on  medium-term  loans 
to  hog  producers  who  are  having 
problems  with  accumulated  short-term 
liabilities  or  with  start-up  costs.  These 
loans  nominally  are  given  to  farmers  at 
the  provincial  lending  rate,  but  the 
Boc^d  pays  an  interest  subsidy  to  the 
farmers  equal  to  the  average  of  the 
provincial  lending  rate  and  7  percent. 
For  example,  a  farmers  taking  out  loans 
at  13  percent  will  pay  an  effective  rate 
of  10  percent  and  the  provincial 


government  will  make  up  thes^est  in  the 
form  of  an  interest  subsidy.  It(^  not 
clear  whether  a  farmer  actually  pays  the 
full  rate  for  the  loan  and  receives  the 
interest  subsidy  as  a  rebate  from  the 
Board  or  that  the  farmer  simply  pays  the 
reduced  rate  of  interest. 

Because  these  interest  subsidies  are 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  we  find  them  to  be 
countervailable.  Since  we  do  not  know 
the  amount  of  loans  disbursed  or  the 
manner  by  which  the  interest  subsidies 
were  paid,  we  used  as  best  information 
available  the  Farm  Credit  Board's  figure 
for  the  amount  of  interest  subsidy  paid 
in  fiscal  year  1984  and  treated  this 
amount  as  a  grant  allocated  fully  in  that 
year.  Dividing  that  amount  by  the 
dressed-weight  equivalent  of  all  hogs 
marketed  in  fiscal  year  1984,  we 
calculated  a  subsidy  of  Can$0.(X)0005/lb. 
dressed-weight  {Can$0.000004/lb.  live- 
weight). 

2.  New  Brunswick  Loan  Guarantees  and 
Grants  Under  the  Livestock  Incentives 
Program 

This  program  assists  livestock 
producers  by  providing  free  loan 
guarantees  to  farmers  purchasing 
breeder  and  feeder  animals.  In  addition, 
at  the  end  of  three  years,  farmers  having 
loans  for  breeder  animals  are  eligible  for 
grants  equal  to  20  percent  of  the 
principal  amount  if,  by  that  time,  the 
farmer  has  successfully  implemented  a 
farm  improvement  plan  submitted  when 
the  loan  was  received. 

Because  these  loans  and  loan 
guarantees  are  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  we  find  them 
to  be  countervailable.  We  calculated  the 
benefit  from  the  guarantees  to  be  the 
difference  between  the  cost  of  the 
government  guarantees  and  what  it 
would  have  cost  hog  producers  (o  get 
commercial  guarantees  on  their  total 
outstanding  loans.  In  addition,  we 
treated  the  20  percent  refund  paid  to  hog 
producers  on  breeder  loans  in  fiscal 
year  1984  as  grants  allocated  to  the  year 
of  receipt.  The  benefit  from  this 
program,  including  both  loan  guarantees^ 
and  the  20  percent  refund  on  breeder   j 
loans,  is  Can$0.00004/lb.  dressed-weight 
(CanS0.0G0()3/lb.  live-weight). 

3.  New  Brunswick  Hog  Marketing 
Piogram 

With  the  closure  of  slaughterhouses  in 
northern  New  Brunswick,  it  became 
more  expensive  for  farmers  in  that  area 
to  move  their  hogs  to  market.  The  New 
Brunswick  Department  of  Agriculture 
established  this  program  to  assist  in 
equalizing  the  cost  of  moving  hogs  to 


market  across  the  Province.  Funds  are 
budgeted  annually  for  the  program 
based  on  the  number  of  hogs  marketed 
in  previous  years  and  on  predicted 
expansion  within  the  industry.  Currently 
the  provincial  government  pays  $1.25 
per  hog  marketed  through  the  Hog 
Marketing  Board  for  this  program. 

Because  these  grants  are  limited  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries,  and 
constitute  a  government  assumption  of 
producers'  transportation  costs,  we  find 
them  to  be  countervailable.  Treating  the 
funds  paid  by  the  government  for  this 
program  in  fiscal  year  1984  as  a  grant 
and  allocating  the  amount  paid  to  the 
year  of  receipt,  we  calculated  a  benefit 
of  Can$0.00008/lb.  dressed-weight 
(Can$0.00006/lb.  live-weight). 

4.  Nova  Scotia  Swine  Herd  Health 
Policy 

The  Nova  Scotia  Department  of 
Agriculture  and  Marketing  operates  a 
program  whereby  it  reimburses 
veterinarians  for  house  calls  to  enrolled 
producers.  Any  hog  producer  may  enroll 
in  the  program  and  must  agree  to  follow 
specified  health  practices  and  to  pay  the 
veterinarian  a  stipulated  fee  for  his 
services.  Because  this  program  is  limited 
to  a  specific  enterprise  or  industry,  or     «. 
group  of  enterprises  or  industries,  we 
find  it  to  be  countervailable.  Dividing 
the  amount  of  the  government 
expenditure  by  the  total  dressed-weight 
equivalent  of  all  hogs  marketed  in  fiscal 
1984.  we  calculated  a  benefit  of 
Can$0.0OO0l/lb.  dressed-weight 
(Can$0.0000l/lb.  live-weight.) 

5.  Nova  Scotia  Transportation 
Assistance 

The  Nova  Scotia  Department  of 
Agriculture  and  Marketing  provides  a 
grant  to  the  Hog  Marketing  Board  to 
defray  the  cost  of  transporting  hogs  to 
pork  processing  facilities.  The  hog 
marketing  board  distributes  these  funds 
to  each  producer  based  on  the  number 
of  hogs  marketed  per  year  and  the 
distance  from  the  processing  facility. 
Because  this  grant  is  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  we  find  it  to  be 
countervailable.  Dividing  the  amount  of 
the  grant  by  the  total  dressed-weight 
equivalent  of  all  hogs  marketed  in  fiscal 
1984.  we  calculated  a  ben«it  of 
Can$0.00006/lb.  dressed-weight 
(Can$0.00005/lb.  live-weight). 

6.  Ontario  Farm  Tax  Reduction  Program 

In  accordance  with  Order-in-Council 
No.  2264/83.  this  program  provides  for 
tho  rebate  of  60  percent  of  municipal 
property  taxes  on  farmland  to  all 


25106 


Federal  Register  /  Vol.  50.  No.  116  /  Monday.  |une  17.  1985  /  Notices 


eligible  f;irnu'r.s  in  Ontario.  For  <i  farm 
properly  lo  be  eligible,  annual  municipal 
properly  taxes  must  be  at  least  CanS20. 
and  it  must  realize  a  gross  annual 
production  of  Can$5.(XlO  if  located  in 
eastern  or  northern  Ontario,  and 
Can$8.000  if  located  elsewhere  in  the 
province.  In  our  preliminary 
determination,  we  stated  that  this 
program  appeared  to  be  counttrxailable 
as  a  regional  subsidy  within  the 
Province,  and  that  we  would  seek 
additional  information  on  the  benefits 
received  by  the  producers  of  live  swine 
and  fresh,  chilled  and  frozen  pork 
products. 

At  verincation.  we  were  told  that  the 
lower  production  requirements  were 
established  for  northern  and  eastern 
Ontario  because  weather  conditions  in 
those  sections  of  the  province  are  more 
severe  than  in  the  rest  of  Ontario,  and 
that  the  CanS3.000  difference  in  the 
minimum  production  levels  was 
intended  to  equalize  eligibility  for  all 
Ontario  farmers.  Information  was 
unavailable  on  specific  benefits 
provided  to  individual  commodity 
groups,  or  within  specific  regions  of 
Ontario.  Inasmuch  as  the  eligibility 
criteria  for  this  program  vary  depending 
on  the  region  of  Ontario  where  the  farm 
is  located,  we  determine  this  program  to 
be  a  regional  subsidy  within  the 
Province,  and  therefore  counters ailable. 
To  calculate  the  benefit,  we  used  as  the 
best  information  available,  that  portion 
of  the  total  payout  under  this  program  in 

seal  1984  that  represents  the  proportion 
of  swine  production  lo  total  agricultural 
production  in  Ontario.  By  dividing  that 
amount  by  the  dressed-weight 
equivalent  of  all  hogs  marketed  in  fiscal 
year  1984.  we  calculated  a  subsidy  rate 
of  CHnS0.00339/lb.  dressed-weight 
(CanS0.00270/lb.  live-weight). 

7.  Ontario  (Northern)  Livestock 
Programs 

The  Northern  Ontario  Livestock 
Improvement  and  Northern  Ontario 
Livestock  Transportation  Assistance 
Programs  were  instituted  pursuant  to 
•ections  5  and^  of  the  Agriculture  and 
Food  Act.  The  improvement  program 
reimburses  farmers  for  20  percent  of  the 
purchase  costs  of  dairy  cows,  heifers, 
beef  bulls,  rams.  ewes,  and  boars  up  to  a 
maximum  of  CanSl.SOO  per  applicant 
whose  livestock  meet  certain 
performance  standards.  .\o  more  than 
CanSlOO  per  animal  may  be  paid  on 
boars.  The  transportation  program 
reimburses  50  percent  of  transportation 
costs  when  dairy  animals,  btif.  sheep 
and  swine  meeting  certain  performance 
standards  are  purchased.  The  maximum 
amount  any  farmer  may  receive  in  a 
given  year  is  Can$2.000. 


^' 


Inasmuch  as  these  programs  are 
limited  to  livestock  producers  in 
Northern  Ontario,  we  determine  this 
program  lo  be  both  a  regional  subsidy 
within  the  province,  and  limited  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries,  and 
therefore,  countervailable.  By  dividing 
the  total  amount  received  by  hog 
producers  in  fiscal  1984,  by  the  total 
dressed-weight  equivalent  of  all  hogs 
marketed  in  fiscal  year  1984.  we 
calculated  a  subsidy  riite  of 
CanSO.(K)OOOl/.lb.  dressed-weight 
lCanS0.0000004/lb.  live-weight). 

8.  Prince  Edward  Island  Hog  Marketing 
and  Transportation  Subsidies 

The  Prince  Edward  Island  Department 
of  Agriculture  and  Marketing  provides  a 
grant  to  the  packer  in  Charlottetown  to 
defray  the  cost  of  hog  processing  and 
transport.  In  addition,  they  provide  a 
grant  to  producers  in  the  western  part  of 
the  province  to  equalize  the  opportunity 
cost  of  producing  hogs  in  distant  parts  of 
the  province. 

Inasmuch  as  these  benefits  are  both  a 
regional  subsidy  within  the  province 
and  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  we  find  them  to  be 
countervailable.  Dividing  the  amount  of 
the  grahts  by  the  total  dressed-weight 
equivalent  of  all  hogs  marketed  in  fiscal 
1984.  we  calculated  a  benefit  of 
Can$0.00007/lb.  dressed-weight 
(CanS0.00006/lb.  live  weight). 

9.  Prince  Edward  Island  Swine 
Development  Program 

The  Department  of  Agriculture  and 
Marketing  pays  each  farmer  a  specified 
amount  of  money  for  each  boar  or  gilt 
that  meets  specific  quality  standards 
and  IS  sold  as  breeding  stock.  Because 
this  grant  is  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  we  find  it  to  be 
countervailable.  Dividing  the  amount  of 
the  grants  by  the  total  dressed-weight 
equivalent  of  all  hogs  marketed  in  fiscal 
1984.  we  calculated  a  benefit  of 
CanS0.00002/lb.  dressed-weight 
(CanS0.00002/lb.  live  weight). 

10.  Prince  Edward  Island  Interest 
Payments  on  Assembly  Yard  Loan 

The  provincial  Department  of 
Agriculture  and  Marketing  assumed  the 
interest  on  a  loan  to  the  pork  producers, 
granted  for  the  purpose  of  constructing  a 
hog  assembly  yard.  The  interest 
payments  assumed  by  the  province  need 
never  be  repaid  by  the  producers. 
Because  the  grant  was  limited  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries,  we  find  it  to 
be  countervailable.  We  treated  the  net 


interest  payment  due  in  fiscal  year  1984 
as  a  grant  and  expensed  it  in  the  year  of 
receipt.  Dividing  the  amount  of  the  grant 
by  the  total  dressed-weight  equivalent 
of  all  hogs  marketed  in  fiscal  1984.  we 
calculated  a  benefit  of  Can$0.0000004/ 
lb.  dressed-weight  (Can$0.000(KX)3/lb. 
live  weight). 

11.  Quebec  Meat  Sector  Rationalization 
Program 

Between  1975  and  1978.  the  Quebec 
Ministry  of  Agriculture,  Fisheries  and 
Food  instituted  the  Sieni  Sect9r 
Rationalization  Program.  The  purposes 
of  the  program  are:  (1)  To  encourage  the 
development  of  the  Quebec  meat  sector, 
(2)  to  ensure  Quebec  producers  with 
viable,  sustained  outlets  for  their 
production,  (3)  to  provide  the  industry 
with  a  competitive  advantage,  and  (4)  to 
direct  businesses  to  new  markets. 

Under  this  program  the  Quebec 
Ministry  of  Agriculture.  F'isheries  and 
Food  provides  technical  assistance  and 
grants  for  the  establishni^nt, 
standardization,  expansion,  or     , 
modernization  of  slaughterhouses, 
processing  plants,  or  plants  preparing 
foods  containing  meat.  All  businesses 
operating  or  wishing  to  operate  such  a 
facility  were  qualified  to  participate  in 
this  program. 

Because  benefits  under  this  program 
are  limited  to  the  meat  sector,  we 
determine  that  they  are  limited  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  of  industries,  and  are 
therefore  countervailable.  The 
Government  of  Quebec  has  reported 
that  three  packers  currently  in  operation 
have  received  benefits  under  this 
program.  Dividing  the  grants  received 
during  the  period  of  investigation  by  the 
dressed-weight  equivalent  of  all  hogs 
marketed  in  fiscal  year  1984.  we 
calculated  a  subsidy  rate  of 
Can$0.00005/lb.  dressed-weight 
(Can$0.00004/lb.  live-weight). 

12.  Quebec^pecial  Credits  for  Hog 
Producers 

Under  the  terms  of  the  "Loi  favorisanl 
un  credit  special  pour  les  producteurs 
agricoles  au  cours  de  periodes 
critiques."  agricultural  producers  in 
Quebec  may  become  eligible  for  low- 
interest  loans,  or  interest  subsidies, 
during  "critical  periods."  Critical  periods 
are  defined  as  (1)  natural  disasters 
which  create  an  emegency  [e.g.. 
excessive  rain,  landslides).  (2)  an 
unexpected  uncontrollable  drop  in 
prices,  or  (3)  the  disappearance  of  a 
designated  leveUif  production  in  a 
designated  region  for  reasons  beyond 
the  control  of  producers.  Pursuant  to  the 
law,  two  special  regulations  covering 
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hogs  were  implemented  in  June  of  1980 
and  1981  to  cover  shortfalls  arising  from 
the  discrepancy  between  selling  prices 
and  costs  of  production. 

Because  these  are  special  programs, 
enacted  by  regulation  only  when  the 
government  decides  that  a  particular 
commodity  group  is  in  need  of  special 
assistance,  we  determine  that  these 
programs  are  limited  to  a  specific 
enterprise  or  industry  oi  group  of 
enterprises  or  industries,  and  are 
countervailable.  The  government  of 
Quebec  reported  that  it  stopped  giving 
interest  subsidies  to  pork  producers  on 
March  1. 1983.  However,  delayed 
payments  were  made  during  fiscal  years 
1984  (ending  March  31, 1984)  and  1985 
(ending  March  31, 1985).  and  we  do  not 
know  whether  any  other  delayed 
payments  will  be  made.  In  order  to 
calculate  the  benefit,  we  are  using,  as 
best  information  available,  the  total 
interest  subsidy  paid  in  fiscal  1984 
($130,631)  as  representing  the  benefit  to 
hog  producers.  Dividing  this  amount  by 
the  dressed-weight  equivalent  of  all 
hogs  marketed  in  fiscal  year  1984.  we 
calculated  a  subsidy  rate  of 
CanS0.00005/lb.  dressed-weight 
(Can$0.00004/lb.  live-weight). 

13.  Saskatchewan  Financial  Assistance 
for  Livestock  and  Irrigation 

Under  this  program,  low-interest  long- 
term  loans,  grants,  and  loan  guarantees 
are  made  available  to  farmers  for  the 
acquisition  and  production  of  livestock, 
including  swine,  and  to  finance 
irrigation  of  farmland.  Under  the  grant 
component  of  this  program,  borrowers 
were  also  given  conditional  grants  of  up 
lo  CanSe.OOO.  with  CanSSC)  of  this 
.;mount  being  forgiven  in  each  year  in 
which  the  borrower  remains  in 
production.  A  borrower  who  ceases 
production  before  the  full  amount  is 
forgiven  must  repay  the  outstanding 
balance.  Most  of  these  Ici.ns.  grants,  and 
guarantees  are  made  for  purposes 
related  to  the  acquisition  and  production 
of  livestock.  Consequently,  we 
determine  that  benefits  under  these 
programs  are  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  and  are 
countervailable. 

The  long-term  loHns  are  made  at 
interest  rates  which  are  preferential.  We 
calculated  the  benefit  conferred  by 
these  loans  in  accordance  with  our  long- 
term  loan  methodology.  For  the 
benchmark  interest  rates,  we  used  a 
weighted  average  of  the  interest  rates 
for  long-term  loans  given  by  commercial 
banks  and  the  Farm  Credit  Corporation, 
the  major  lenders  to  agriculture  in 
Canada. 


In  calculating  the  benefit  for  the  grant 
portion  of  this  program,  we  treated  the 
total  amount  of  the  conditional  grants 
not  yet  forgiven  as  one-year,  interest- 
free  loans,  using  our  short-term  loan 
methodology.  We  treated  the  amounts 
which  were  forgiven  during  fiscal  year 
1984  as  grants  expensed  in  the  year  of 
receipt. 

We  calculated  the  benefit  from  loan 
guarantees  by  assuming,  as  best 
information  available,  that  hog 
producers  received  the  same  proportion 
of  all  guarantees  extended  as  they  did  of 
loans.  Because  these  guarantees  are 
made  free  of  charge,  the  benefit  is  equal 
to  what  comparable  commercial 
guarantees  would  have  cost. 

Dividing  the  benefits  from  the  loans, 
grants,  and  guarantees  by  the  dressed- 
weight  equivalent  of  all  hogs  marketed 
in  fiscal  1984,  we  calculated  a  subsidy 
rate  of  Can$0.00O45/lb.  dressed-weight 
(Can$O.00O36/lb.  live-weight). 

11.  Programs  Determined  Not  To  Confer 
Subsidies 

We  determine  that  subsidies  are  not 
being  provided  to  producers  or 
exporters  in  Canada  of  live  swine  and 
fresh,  chilled  and  frozen  pork  products 
under  the  following  programs: 

A.  Federal  Programs 

1.  Financing  Programs 

(a)  Farm  Credit  Act. — Canada's  Farm 
Credit  Act  of  1959  provides  long-term 
loans  to  individual  farmers,  farming 
corporations,  and  cooperative  farm 
associations  for  the  acquisition  of  farm 
land  and  for  a  broad  array  of 
agricultural  operations.  The  program  is 
administered  by  the  Farm  Credit 
Corporation 

Loans  are  for  a  maximum  term  of 
thirty  years  and  must  be  secured.  With 
two  exceptions,  these  loans  are  made  at 
a  fixed  annual  rate  of  interest  which  is  1 
percent  above  base  rate.  This  base  rate 
is  the  same  as  the  yield  on  government 
of  Canada  bonds  with  maturities  of  five 
to  ten  years.  The  exceptions  to  the 
above  are  (1)  loans  which  were 
approved  between  October  18, 1979,  and 
March  31, 1980.  at  a  fixed  rate  of  12 
percent  per  annum,  and  (2)  a  special 
provision  for  interest  rates  on  loans 
approved  on  or  after  November  15, 1968. 
part  of  the  proceeds  of  which  are  used 
to  repay  prior  loans  under  this  program. 

(b)  Farm  Syndicates  Credit  Act. — The 
Farm  Syndicates  Credit  Act  provides 
long-term  loans  to  farming  corporations, 
cooperative  farm  associations  and  other 
farm  associations  for  the  purchase  or 
improvement  of  farm  buildings  and  land, 
and  for  the  acquisition  of  faiTn 


machinery.  The  program  is  administered 
by  the  Farm  Credit  Corporation. 

Loans  are  made  for  up  to  Can$l 00,000 
on  terms  which  vary  according  to  the 
USB  of  the  proceeds.  Interest  rates  are 
prescribed  by  the  Farm  Credit 
Corporation  and  are  set  at  levels  which 
cover  the  Corporation's  cost  of  money 
and  its  administrative  expenses. 

(c)  Special  Farm  Assistance 
Programs. — Under  this  program,  long- 
term  loans  were  available  to  distressed 
farming  enterprises.  | 

The  program  ended  on  June  28, 1984.     [ 

Summary  of  Federal  Financing  Programs 

The  enabling  federal  legislation 
indicates,  and  we  have  verified,  that 
financing  under  these  Federal  plans  is 
available  without  restriction  to  the 
producers  of  any  agricultural  product  in 
Canada.  Because  the  programs  do  not 
designate  specific  products  for  receipt  of 
financing  or  establish  differing  terms  for 
specified  products,  we  determine  that 
the  Federal  financing  programs  for 
agriculture  are  available  to  more  than  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries,  and  hence 
are  not  countervailable.  See  the  Final 
Negative  Countervailing  Duty 
Determination:  Fresh  Cut  Flqwers  from 
Mexico  (49  FR  15007). 

2.  Federal  Hog  Carcass  Grading  System 

Hog  carcasses  in  Canada  are  graded 
under  the  Hog  Carcass  Grading 
Regulations,  pursuant  to  the  federal 
Livestock  Grading  Program  and  the 
Canada  Agricultural  Products  Standards 
Act.  Hog  carcasses  receive  an  index 
number,  based  on  their  backfat  in 
relation  to  weight.  This  grading  system 
provides  nationally  uniform  standards 
for  trade  in  live  swine.  The  cost  of  the 
hog  market  grading  program  is  borne  by 
the  federal  government. 

Provision  by  the  government  of  this 
type  of  service  is  as  beneficial  to 
consumers  as  to  producers;  i.e., 
consumers  get  a  better  quality  product, 
and  producers  receive  higher  returns  for 
their  commodities.  At  least  where,  as 
here,  numerous  agricultural  products  are 
similarly  graded  and  for  all  such 
products  the  government  bears  the  full 
cost,  we  cannot  say  that  the  practice  is 
one  which  is  countervailable,  because 
the  program  is  available  to  more  than  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries. 

Provincial  Programs 

1.  Grant  Programs  in  Quebec 

(a)  Grants  under  the  Act  to  Promote 
the  Development  of  Agricultural 
Operations. — Under  the  Act  to  Promote 
the  Development  of  Agricultural 
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Operations,  grants  are  provided  to  assist 
farmers  in  carrying  out  improvements  on 
their  farms. 

(b)  Grants  to  Provincial  Pork  Packers 
under  the  Quebec  Industrial  Assistance 
Act  ^//i.4/— Pursuant  to  the  L\A.  the 
Societe  de  developpement  industriel  du 
Quebec  (SD!)  was  estabhshed  in  1971  to 
promote  economic  development  in 
Quebec  by  providing  financial 
incentives.  Through  it,  the  government 
of  Quebec  may  make  low-interest  loans, 
grants,  loan  guarantees,  and  may 
purchase  shares  in  manufacturing  and 
commercial  operations.  Two  pork 
packers  received  grants  from  SDI. 

The  Quebec  grant  programs  do  not 
designate  specific  products  for  receipt  of 
funding  nor  establish  differing  terms  for 
specified  products.  We  have  verified 
that  producers  in  a  wide  range  of 
industries  in  all  regions  in  Quebec  have 
participated  in  these  programs. 
Therefore,  we  determine  that  these 
Quebec  grant  programs  are  available  to 
more  than  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  and  are  not  countervailable. 

2.  Financing  Programs  in  Quebec  * 

(a)  Low-Interest  Financing  under  an 
Act  to  Promote  Long-Term  Farm  Credit 
by  Private  Institutions — The  Office  de 
credit  agricole  du  Quebec  (the  Office) 
offers  low-cost  financing  to  agricultural 
producers  who  maintain  profitable 
farms  as  their  primary  occupation  and 
who  demonstrate  a  need  for  such 
financing.  The  Act  permits  lenders  to 
make  variable-interest,  low-cost  long- 
term  loans  to  borrowers  so  that  the 
interest  charged  does  not  exceed  the 
prime  rate  plus  Vi  percent. 

In  addition,  twice  a  year  the  Office 
reimburses  a  part  of  the  interest,  equal 
to  half  the  difference  between  4  percent 
and  the  interest  charged,  to  the 
boiTower.  On  loans  granted  before 
N^ember  23. 1983.  the  Office  returns  to 
the  producer  the  portion  of  the  interest 
exceeding  2V^  percent  on  the  first 
CanSlS.OOO  and  the  portion  exceeding  8 
percent  on  the  next  CanSl35.000 
(CanSl 85.000  for  group  operations). 

(b)  Low-Interest  Financing  under  the 
Farm  Credit  Act — Under  the  Farm 
Credit  Act.  the  Office  can  make  long- 
term  loans  on  terms  similar  to  those  in 
the  Act  to  Promote  Long-Term  Farm 
Credit  by  Private  Institutions.  The 
interest  charged  is  2.5  percent  on  the 
first  Can$15.00Q  and  8  percent  on  the 
remaining  amount  up  to  Can$150,000  (or 
Can$200.000  for  group  operations).  Since 
August  1. 1978.  the  Office  has  ceased 
making  loans  although  it  may.  under 
exceptional  circumstances,  make  loans 
when  private  lenders  are  unable  to  do 
so.  In  addition,  the  Fonds  d'assurances- 


prets  agricoles  et  forestiers  gurarantees 
loans  and  lines  of  credit  extended  to 
farmers  by  private  constitutions  under 
the  Farm  Credit  Act  even  though  these 
loans  carry  no  interest  subsidy. 

(c)  Low-Interest  Guaranteed  Loans 
under  An  Act  to  Promote  Farm 
Mprovement — The  Office  guarantees 
medium-term  loans  of  up  to 
Can$200,000.  at  a  variable  intererst-rate 
that  may  not  exceed  the  prime  rate  plus 
Va  percent.  Twice  a  year  the  Office 
reimburses  borrowers  a  portion  of  the 
interest  equal  to  3  percent  of  loans  on 
the  first  CanSlS.OOO.  All  farmers  qualify 
who  maintain  profitable  farms  as  their 
primary  occupation,  and  who 
demonstrate  a  need  for  such  financing. 

(d)  Interest-Free  Loans  under  the  Act 
to  Promote  the  Establishment  of  Young 
Farmers — The  Act  to  Promote  the 
Establishment  of  Young  Farmers  was 
promulgated  on  September  1  1982.  It 
permits  newly  established  farmers 
between  the  ages  of  18  and  49  to  receive 
interest  subsidies  equal  to  the  net 
interest  payable  for  five  years  on  the 
first  CanSoO.OOO  of  a  loan. 

(e)  Low-Interest  Mortgages  under  the 
Farm  Loan  Act — The  Farm  Act  permits 
the  Office  to  reimburse  a  portion  of  the 
interest  on  the  first  Can$l 5.000  of  a 
mortgage  granted  by  the  Farm  Credit 
Corporation  of  Canada.  The  Office  will 
reimburse  one  half  of  the  difference 
between  4  percent  and  the  rate  charged 
by  the  Office.  On  loans  granted  by  the 
Farm  Credit  Corporation  of  Canada 
(FCC)  before  November  21. 1981.  the 
Office  reimburses  the  difference 
between  2V2  percent  and  the  rate 
charged  by  the  FCC  on  these  loans. 

(f)  Short-term  Loans — The  Office,  in 
accordance  with  the  "Loi  favorisant  le 
credit  d  la  production  agricole."  offers 
short-term  loans  to  producers  of 
agricultural  products. 

The  Quebec  financing  programs  do 
not  designate  specific  products  for 
receipt  of  funding,  nor  establish  differing 
terms  for  specified  products.  We  have 
verified  that  producers  of  a  wide  range 
of  commodities  in  all  regions  in  Quebec 
have  received  benefits  from  these 
programs.  Therefore,  we  determine  that 
the  Quebec  financing  programs  for 
agriculture  are  available  to  more  than  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries,  and  hence 
are  not  countervailable. 

3.  Financing  Programs  in  Ontario 

(a)  Ontario  Farm  Adjustment 
Assistance  Program  (OFAAP)— This 
program,  along  with  its  companion 
OLAP  (Operating  Loan  Assistance 
Program)  was  instituted  in  1982  pursuant 
to  section  5  and  6  of  the  Ontario 
Agriculture  and  Food  Act.  Under 


OFAAP.  the  following  benefits  are 
provided  to  Ontario  farmers — deferral  of 
interest  for  6  months;  interest  reduction 
grants  of  up  to  5  percentage  points 
reducing  interest  to  not  less  than  12 
percent;  and  guaranteed  new  lines  of 
operating  credit.  Under  OLAP, 
production  and  financial  management 
counseling,  as' well  as  financial 
assistance,  are  provided  to  Ontario 
farmers.  Where  insufficient  security 
exists  to  obtain  the  necessary  amount  of 
operating  loan,  the  government  will 
complement  existing  security  with  a 
guarantee  to  the  lending  bank;  the  bank 
will  extend  the  funds  at  no  more  than 
the  prime  rale  plus  1  percent,  and  the 
guarantee  may  last  up  to  12  months. 

(b)  Ontario  Beginning  Farmer 
Assistance  Program — This  program  was 
instituted  on  January  1. 1983,  pursuant  to 
section  5  of  the  Agriculture  and  Food 
Act.  This  program  provides  a  rebate  of 
interest  charges  on  loans  (up  to  Can 
$350,000)  from  approved  lenders  to  a 
maximum  rebate  of  5  percent  points, 
based  on  the  difference  between  the 
Farm  Credit  Corporation  rate  at  the  time 
of  entry  and  8  percent.  Assistance  is 
available  to  all  beginning  farmers  in 
Ontario,  defined  as  those  who  have 
never  owned  a  viable  farm  or  have 
never  spent  a  majority  of  their  time  or 
earned  a  majority  of  their  income  from 
farming  assets  over  which  they  have 
had  control.     ^ 

(c)  Ontario  Young-Farmer  Credit 
Program — This  program  was  instituted 
in  1975  pursuantjo  section  5(a)  of  the 
Agriculture  and  Food  Act.  All  young 
farmers  in  Ontario  who  can 
demonstrate,  through  a  production  plan, 
that  they  have  sufficient  experience  and 
ability  to  conduct  a  farming  operation 
are  eligible  for  this  program.  The 
borrower  must  be  unable  to  obtain 
credit  through  usual  lending  sources. 
Assistance  comes  in  the  form  of  lender- 
guaranteed  loans  for  terms  up  to  10 
years  from  chartered  banks  and 
designated  credit  agencies  at  an  interest 
rate  not  exceeding  prime  plus  1  percent. 
These  loans  are  guaranteed  by  the 
Ontario  Treasury. 

These  Ontario  financing  programs  do 
not  designate  specific  products  for 
receipt  of  funding  nor  establish  differing 
terms  for  specified  products,  or  for 
products  grown  in  specified  regions  of 
Ontario.  We  have  verified  that 
producers  of  a  wide  range  of 
commodities  in  all  regions  in  Ontario 
have  received  benefits  from  those 
programs.  Therefore,  we  determine  that 
these  financing  programs  for  agriculture 
are'available  to  more  than  a  specific 
industry  or  enterprises,  or  group  of 
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industries  or  enterprises,  and  hr.nce  are 
not  countervailabl«. 

4.  New  Brunswick  Financing  Provided 
Under  the  Farm  Adjustment  Act  of  1980 

« 

In  our  preliminary  notice,  we 
described  programs  under  the  Farm 
Adjustment  Acts  of  1980  and  1984. 
During  verification  we  learned  that  there 
is  actually  only  one  Farm  Adjustment 
Act;  the  program  described  as  the  Farm 
Adjustment  Act  of  1984  is  simply  the 
most  recent  regulations  under  the  Act. 

The  Farm  Adjustment  Board,  created 
by  the  Farm  Adjustment  Act,  was 
established  primarily  to  make  loans  and 
loan  guarantees  for  farming  operations. 
The  Board  also  operates  a  land  lease- 
purchase  program.  These  financing 
programs  are  available  to  and  are 
received  by  all  sectors  of  agriculture  in 
New  Brunswick.  Because  the  programs 
do  not  designate  specific  products  for 
receipt  of  funding  or  establish  differing 
terms  for  specified  products,  we 
determine  that  the  New  Brunswick 
financing  programs  for  agriculture  are 
available  to  more  than  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  and  hence  are 
not  countervailabl^. 

5.  Newfoundland  '.oans  Provided  Under 
the  Farm  Development  Loan  Act 

During  our  verification,  we  found  that 
farmers  are  eligible  for  loans  at 
preferential  interest  rates  from  the  Farm 
Development  Loan  Board.  This  board 
was  established  under  the  Farm 
Development  I>oan  Act  of  1953  to  help 
new  farmers  estabHsh  productive  farms, 
to  assist  established  farmers  in 
expanding  or  modnmizing  their  farms, 
and  to  help  those  involved  in  part-time 
farming  operations.  The  interest  rate  on 
Farm  Development  loans  is  set  at  three 
percent  below  the  prime  rate.  These 
loans  were  available  to  and  were 
received  by  all  sectors  of  agriculture  in 
Newfoundland. 

Because  loans  provided  under  the 
Farm  Development  Loan  Act  are  not 
limited  to  specific  products  and  there 
are  not  differing  terms  for  specific 
produi.t.s,  we  determine  that  these  loans 
are  not  limited  to  ai  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  and  hence  are  not 
countervailable.     [ 

6.  Nova  Scotia  Fariii  Loan  Board 
Programs 

The  Nova  Scotia  Farm  Loan  Board 
administers  a  variety  of  programs  to 
assist  entry  into  agriculture  and  to  help 
farmers  acquire  and  develop  farms. 
They  are:  Low-interest  loans,  interest 
subsidies,  interest  forgiveness,  and 
subsidized  land  leasing  and  purchase 


agreements.  These  programs  do  not 
designate  specific  products  for  receipt  of 
funding  or  establish  differmg  terms  for 
specified  products.  We  have  verified 
that  producers  of  a  wide  range  of 
commodities  in  all  regions  in  Nova 
Scotia  have  received  benefits  from  these 
programs.  Therefore,  we  determine  that 
the  Nova  Scotia  financmg  programs  for 
agriculture  are  available  to  more  than  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries  and  hence 
are  not  countervailable. 

7.  Prince  Edward  Island  Lending 
Authority  Long-  and  Short-term  Loans 

The  Prince  Edward  Island  Lendmg 
Authority  provides  long-  and  short-term 
agricultural  loans  for  operafing  credit, 
livestock,  captial  equipment  and 
farmland  purchases,  recapitalization  of 
debt,  and  land  improvement,  in 
addition,  the  lending  authority  provides 
loans  to  fisheries,  tourism  and  small 
businesses.  The  programs  do  not 
designate  specific  recipients  of  funding 
or  establish  differing  terms  for  specified 
products.  We  have  verified  that 
producers  in  a  wide  range  of  industries 
in  all  regions  in  Prince  Edward  Island 
have  received  benefits  from  these 
programs.  Therefore,  we  determine  that 
these  programs  are  available  to  more 
than  a  specific  enterprise  or  industry,  or 
group  of  enterprises  or  industries  and 
hence  are  not  countervailable. 

8.  Alberta  Agricultural  Development 
Corporation  Low-Interest  Loans  and 
Loan  Guarantees 

The  Agricultural  Development 
Corporation  provides  low-interest  loans 
and  loan  guarantees  to  farming 
operations,  including  hog  producers.  The 
programs  do  not  designate  the  producers 
of  specific  products  for  receipt  of 
funding  or  establish  differing  terms  for 
specified  products.  We  have  verified 
that  producers  of  a  wide  range  of 
commodities  in  all  regions  in  Alberta 
have  received  benefits  from  these 
programs.  We  determine  that  the 
Alberta  financing  programs  for 
agriculture  are  available  to  iTiore  than  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries  and  hence 
are  not  countervailable. 

9.  Financing  Programs  in  British 
Columbia 

(a)  Low-Interest  Loans  end  Loan 
Guarantees  by  the  British  Columbia 
Ministry  of  Agriculture  end  Food — 
Under  British  Columbia's  Agricultural 
Credit  Act,  low-interest  loans  and  loan 
guarantees  are  provided  to  eligible 
farmers.  The  program  does  not 
designate  the  producers  of  specific 
products  for  receipt  of  funding  or 


establish  differing  terms  for  specified 
products. 

(b)  Partial  Interest  Reimbursement — 
This  program  operates  to  reimburse 
farmers  in  British  Columbia  for  part  of 
the  interest  on  loans.  It  does  not 
designate  the  producers  of  specific 
products  for  the  receipt  of  interest 
reimbursements  or  establish  differing 
terms  for  specified  products. 

These  British  Columbia  financing 
programs  do  not- designate  specific 
products  for  receipt  of  funding  nor 
establish  differing  terms  for  specified 
products.  We  have  verified  that 
producers  of  a  wide  range  of 
commodities  in  all  regiotis  in  British 
Columbia  have  received  benefits  from 
these  programs.  Therefore,  we 
determine  that  these  programs  are 
available  to  more  than  a  specific 
industry  or  enterprises,  or  group  of 
industries  or  enterprises,  and  hence  are 
not  countervailable. 

10.  Manitoba  Agricultural  Credit 
Corporation  Loans  and  Loan  Guarantees 

The  government  of  Manitoba,  through 
the  Manitoba  Agricultural  Credit 
Corporation,  provides  loans  and  loan 
guarantees  tc  farmers.  These  forms  of 
financial  assistance  are  available  to  all 
agricultural  producers,  and  the  terms  do 
not  vary  according  to  the  commodity 
produced.  We  have  verified  that 
producers  of  a  wide  range  of 
commodities  in  all  regions  in  Manitoba 
have  received  benefits  from  these 
programs.  Therefore,  we  find  that  this 
program  is  available  to  more  than  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries  and  is  not 
countervailable. 

11.  Saskatchewan  Economic 
Development  Corporation  (SEDCO) 
Financial  Assistance 

SEDCO  provides  various  types  of 
financial  assistance  to  further  the 
development  in  Saskatchewan  of 
industry  in  general,  and  of  specialized 
agricultural,  horticultural,  and  livestock 
operations.  At  verification,  we  learned 
that  a  pork  packer  in  Saskatchewan  had 
received  a  long-term  loan  from  SEDCO, 
for  which  principal  is  still  outstanding. 
Because  this  loan  was  made  on  terms 
that  were  net  inconsistent  wiih 
commercial  considerations,  we 
determine  that  no  countervailable 
benefits  has  been  bestowed  by  this 
program. 

in.  Programs  Determined  Not  To  Be 
Used 

We  determine  that  producers  or 
exporters  in  Canada  of  live  swine  and 
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fresh,  chilled  and  frozeapork  products 
did  not  use  the  following  programs: 

A.  Ontario  Red  Meat  Plan 

Under  this  program,  various  grants 
and  ser\ices  are  provided  by  Ontarios 
Ministry  of  Agriculture  and  Food  to 
producers  of  beef  and  sheep.  Benefits 
are  not  available  to  producers  or 
exporters  of  live  swine  and  fresh,  chilled 
and  frozen  pork  products. 

B.  Ontario  Swine  Sales  Assistance 
Policy 

This  program  is  designed  to  promote 
the  distribution  within  Ontarjo  of  pure- 
bred animals  of  superiorquaJify.  Grants 
of  Can$2.50  per  animal,  to  a  maximum  of 
CanSlOO  pei^sale  are  made  to  Breeders' 
Clubs.  These  grants  are  to  assist  in 
defraying  the  costs  of  conducting 
.consignment  sales.  No  payments  were 
made  under  this  program  since  1982. 

C.  New  Brunswick  Swine  Industry 
Restructuring  Program 

This  program  was  created  under  the 
Swinr^dustry  Restructuring 
Regulation,  a  regulation  pursuant  to  the 
Farm  Adjustment  Act.  The  program  was 
established  to  help  hog  producers  with 
large  debt  loads  to  restructure  that  debt 
load  so  that  the  debt  could  be  repaid 
and  the  farmer  could  remain  in  business. 
Hog  farmers  are  allowed  to  set  aside  all 
debt  from  provincial  and  federal  farm 
loans  that  exceed  a  standard  debt  load 
of  CanSlS  50  per  hog.  The  amount  set 
aside  does  not  have  to  be  repaid  until 
the  standard  debt  load  is  repaid  and 
does  not  accrue  interest  until  that  time. 
Because  the  government  established  this 
program  in  April  1985,  we  are  unable  to 
measure  the  potential  benefit  from  the 
program.  We  will  analyze  any  potential 
benefits  resulting  from  this  program 
during  an  administrative  review  under 
section  751  of  the  Act.  if  one  is 
requested. 

D.  Saskatchewan  Livestock  Investment 
Tax  Credit 

Saskatchewan's  1984  Livestock  Tax 
Credit  Act  provides  a  tax  credit  of 
Can$3.00  per  hog  for  hogs  slaughtered 
between  March  22, 1984,  and  December 
31, 1986.  Producers  and  other  eligible 
claimants  must  own  the  hogs  for  a 
minimum  feeding  period  of  60  d&ys  and 
either  slaughter  them  themselves  or 
market  them  for  immediate  slaughter. 
There  is  a  CanSlOO  deduction  from  the 
credit  in  each  year  in  which  this  tax 
credit  is  claimed.  Any  unused  portion  of 
the  tax  credit  may  be  carried  forward  by 
the  claimant  for  up  to  seven  years  after 
the  year  in  which  not  used.  These  tax 
credits  were  not  available  until  the  1984 
fax  year,  and  returns  will  be  filed  no 


earlier  than  1985.  Following  our  practice 
of  attributing  benefits  provided  under 
tax  programs  to  the  year  in  which  the 
tax  returns  are  filed,  we  determine  that 
benefits  under  this  program  were  not 
received  during  the  period  for  which  we 
have  measured  subsidization. 

IV.  Programs  To  Be  Terminated 

A.  Alberta  Pork  Producers'  Market 
Insurance  Program  (PPMIP) 

Under  the  authority  of  the  Department 
of  Agriculture  Act,  this  stabilization 
program  was  in  place  from  July  1, 1981 
through  September  30,  1984.  Hog 
producers  in  Alberta  were  assured  a 
specified  level  of  return  over  certain 
production  costs.  Support  levels  were 
adjusted  quarterly  to  reflect  fluctuations 
in  the  cost  components  of  hog 
production.  Support  payments  were 
calculated  weekly,  and  paid  monthly 
based  on  the  difference  between  the 
support  level  and  weekly  average 
market  price.  The  program  was  funded 
by  grants  from  the  Government  of 
Alberta,  by  loans  secured  by  the 
provincial  government  and  by  producer 
premiums. 

In  our  preliminary  determination,  we 
recognized  that  stabilization  plans 
similar  to  this  one  may  have  also  been 
available  with  respect  to  other 
commodities  in  Alberta.  However, 
because  information  was  not  provided 
on  (1)  the  other  commodities  receiving 
stabilization  payments.  (2)  the  value  of 
these  payments,  or  (3)  the  mechanism  by 
which  those  payments  were  determined, 
we  found  that  benefits  under  this 
stabilization  program  were  limited  to  a 
specific  industry,  and  were 
countervailable.  We  based  the  subsidy 
rate  for  this  program  on  the  Government 
of  Alberta's  share  of  the  payments  made 
to  producers  during  fiscal  year  1984. 

This  program  was  to  have  ended  on 
March  31. 1985.  However,  subsequent  to 
our  preliminary  determination,  we 
verified  that  this  program  had  been 
terminated  on  September  30. 1984.  and 
that  no  payments  under  this  program 
had  been  made  since  the  end  of  1984. 
Entries  into  the  United  States  made  after 
our  original  suspension  of  liquidation 
will  not  receive  beenfits  under  this 
program. 

B.  Ontario  Weaner  Pig  Stabilization 
Plan 

Pursuant  to  the  Farm  Income 
Stabilization  Act  (FISA).  the 
Government  of  Ontario  operated  a 
weaner  pig  stabilization  program  from 
April  1. 1980.  through  March  31, 1985. 
The  intent  of  the  program  was  to 
provide  producers  of  weaner  pigs  with 
support  payments  in  any  production 


period  in  which  the  average  market 
price  for  that  period  fell  below  a  certain 
support  price.  The  market  and  support 
prices  were  based  on  data  used  by  the 
Federal  government  for  its  ASA 
slaughter  hog  program.  Participation  in 
the  Ontario  program  was  voluntary  and 
funding  for  the  program  was  provided 
by  the  provincial  government  and  the 
participating  producers  in  the  ratio  of  2 
tol. 

In  our  preliminary  determination,  wc 
recognized  the  fact  that  stabilization 
plans  similar  to  this  one  may  have  also 
been  available  with  respect  to  other 
commodities  in  Ontario.  However, 
because  information  was  not  provided 
on  (1)  the  other  commodities  receiving 
stabilization  payments.  (2)  the  value  of 
these  payments,  or  (3)  the  mechanism  by 
which  those  payments  were  determined, 
we  found  that  benefits  under  the  weaner 
pig  stabilization  program  were  limited  to 
a  specific  industry,  and  were 
countervailable.  We  based  the  subsidy 
rate  for  this  program  on  the  Government 
of  Ontario's  share  of  the  payments  made 
to  producers  during  fiscal  year  1984. 

We  verified  that  this  program  had 
been  statutorily  terminated  on  March  31. 
1985.  and  that  no  payments  under  this 
program  have  been  made  since  mid- 
1984.  Entries  into  the  United  States 
made  after  our  original  suspension  of 
liquidation  will  not  receive  beenfits 
under  this  program. 

V.  Program  Determined  Not  To  Exist 

A.  Proposed  Tripartite  Red  Meat 
Stabilization  Program 

A  proposal  exists  for  the  introduction 
of  stabilization  programs  for  five  sectors 
of  red  meat  production  in  Canada, 
including  one  for  hog  producers.  These 
would  provide  national  uniformity  in 
support  levels  within  each  sector  and 
would  replace  the  existing  federal  and 
provincial  programs.  Legislation  on  this 
matter  is  pending,  and  thus  the  program 
has  yet  to  be  implemented.  Accordingly, 
we  determine  that  this  program  does  not 
yet  exist,  but  we  will  re-examine  its 
status  in  a  751  administrative  review,  if 
one  is  requested. 

Respondents'  Comments 

1.  The  Canadian  Meat  Council  argues 
that  section  613  of  the  Trade  and  Tariff 
^ct  of  1984.  the  upstream  subsidies 
provision,  governs  the  analysis  of 
subsidies  on  all  input  products.  The 
Meat  Council  maintains  that  the 
Department  erred  when  it  concluded  in 
its  preliminary  determination  that  live 
swine  are  not  an  input  product  into  pork 
products,  and  that  if  section  613  had 
been  applied,  we  would  find  that  no 
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competitive  benefit  is  bestowed  on  pork 
products  as  a  result  of  benefits  provided 
to  prodiicers  of  live  swine.  It  contends 
that  the  factors  cited  by  the  Department 
in  support  of  its  preliminary  finding — an 
absence  of  substantial  transformation, 
the  continuous  line  of  production,  the 
single  end  product,  and  the  definition  of 
industry  by  the  ITC,  appear  nowhere  in 
section  61^  or  its  legislative  history.  The 
Meat  Council  further  contends  that, 
while  the  competitive  benefit  test  of 
section  613  is  conclusive,  economic 
analysis  will  also  demonstrate  that 
payments  to  Canadian  swine  growers 
confer  no  benefit  on  pork  packers. 
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We  disagree.  See  me  section  of  this 
notice  entitled  "Upstream  Issue". 

2.  The  Canadian  Pork  Council 
contends  that  federal  and  provincial 
stabilization  payments  are  part  of  a 
nationwide  fabric  of  programs  covering 
farm  products  and  are  not 
countervailable  because  they  are  not 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries.  Following  the  same 
reasoning,  they  also  argue  that  benefits 
provided  under  the  Swine  Record  of 
Performance  Program  and  the  Hog 
Carcass  Grading  System  are  not 
countervailable. 

DOC  Position 

We  have  determined  that  the  Hog 
Carcass  Grading  System  is  not,  and  the 
federal  and  provincial  stabilization 
programs  and  the  Swine  Record  of 
performance  Program  are, 
countervailable.  See  the  discussion  for 
each  program,  and  particularly  that  for 
the  federal  stabilization  program,  in  the 
"Programs  Determined  to  Confer 
Subsidies"section  of  this  notice. 

3.  The  Canadian  Pork  Council,  citing 
the  Final  Affirmative  Countervailing 
Duty  Detrermination:  Certain  Textile 
Mill  Products  and  Apparel  from  Peru  (50 
F.R.  9871),  maintains  that  the 
Department's  final  determination  should 
be  based  on  the  most  recent  verified 
information,  and  accordingly  should 
take  into  account  the  terminations  of  the 
Alberta  and  Ontario  hog  stabilization 
programs,  and  the  announcement  by  the 
federal  government  that  there  will  be  no 
ASA  payments  made  on  hogs  marketed 
in  fiscal  year  1985. 


DOC  Position 

We  recognize  the  termination  of  the 
Ontario  and  Alberta  stabilization 
programs,  and  have  adjusted  the 
bonding  rate  accordingly.  With  regard  to 
the  federal  stabilization  program,  the 
announcement  that  hogs  marketed  in 
fiscal  year  1985  will  not  be  eligible  for 


payments  was  made  on  May  2, 1985, 
well  after  the  Department's  preliminary 
determination  and  after  the  verification 
of  the  federal  programs  was  completed. 
It  has  long  been  the  Department's  policy 
not  to  account  for  program  changes  after 
a  preliminary  determination.  Also,  the 
suspension  of  payments  has  not  been 
verified.  This  treatment  is  consistent 
with  our  final  determination  in  Certain 
Textile  Mill  Products  and  Apparel  from 
Peru. 

There  are  two  other  factors  v/eiging  in 
our  decision  not  to  reduce  the  bonding 
rate  attributable  to  this  program.  Due  to 
the  open-ended  time  frame  for  receiving 
applications,  we  cannot  be  sure  that  the 
agricultural  Stabilization  Board  will  not 
still  be  making  payments  this  year  on 
1984  hog  marketings.  Furthermore,  it  is 
unclear  what  effect  a  proposed 
amendment  to  the  Agricultural 
Stabilization  Act  will  have  on  the  time 
periods  for  which  stabilization 
determinations  are  made. 

4.  The  Canadian  Pork  Council 
suggests  that  the  Department  treat 
government  contributions  to  the  various 
provincial  stabilization  funds  as  the 
measute  of  any  subsidy,  and  not  the 
governments'  shares  of  any  stabilization 
payments  paid  to  the  producers  of  live 
swine.  The  Pork  Council  also  contends 
that  the  stabilization  funds  are  actually 
insurance  funds  operating  on  an 
actuarially  sound  basis. 

DOC  Position 

We  disagree.  We  measure  the  value  of 
a  subsidy  using  the  "cash  flow" 
approach;  i.e.,  we  find  that  a  benefit  is 
bestowed  when  the  producer  or 
enterprise  acutally  receives  a 
government  payment.  If  we  were  to 
follow  respondent's  approach,  the 
situation  might  arise  where  we  would 
countervail  government  contributions 
into  a  stabilization  fund  even  during 
periods  when  no  payments  were  made 
to  the  producers  of  live  swine. 
Regarding  its  contention  that 
stabilization  funds  are  really  insurance 
funds  operating  on  actuarially  sound 
bases,  we  have  seen  no  evidence  of  that. 

5.  The  Canadian  Meat  Council 
contends  that  the  National  Pork 
Producers  Council  lacks  standing  to 
petition  with  respect  to  fresh,  chilled 
and  frozen  pork  products.  The  request  of 
Wilson  Foods  to  join  as  co-petitioner 
should  be  denied,  and  the  Department 
should  recognize  that  the  expression  of 
support  for  the  petition  by  other  packers 
is  insufficient  to  establish  standing. 

DOC  Position 

We  disagree.  See  the  discussion  under 
the  section  of  this  notice  entitled 
"Standing  of  Petitioners". 


6.  Both  the  Canadian  Pork  Council 
and  the  Canadian  Meat  Council  argue 
that  the  Departritent  relied  upon  an 
incorrect  dressed  weight  factor  when 
converting  the  total  number  of  hogs 
marketed  to  a  dressed  weight 
equivalent.  They  claim  that  the  correct 
dressed  weight  factor  is  0.79-0.8q.  rather 
than  the  0.71  factor  used  for  the 
preliminary  determination.  The 
Canadian  Meat  Council  further  argues 
that  approximately  95  percent  of  the 
total  weight  of  live  hog  is  used  for  some 
commercial  purpose  and,  therefore,  a 
more  appropriate  conversion  factor  of 
0.95  should  be  used. 

DOC  Position 

At  the  time  of  the  preliminary 
determination,  we  believed  that  0.71 
represented  the  factor  used  in  Canada  to 
convert  a  hog's  live  weight  to  a  dressed- 
weight  equivalent.  We  subsequently 
learned  that  that  factor  represented  the 
conversion  factor  used  by  the  domestic 
U.S.  industry.  We  now  have  verified 
information,obtained  from  the 
Canadian  federal  and  provincial 
governments,  indicating  that  the  actual 
factor  used  ranges  from  0.79-0.80. 
Therefore,  for  purposes  of  this  final 
determination,  we  are  using  a  factor  of 
0.795. 

We  disagree  with  the  Canadian  meat 
Council's  argument  that  a  more        » 
appropriate  factor  of  0.95  should  be 
used.  Live  swine  are  raised  for  the 
primary  purpose  of  producing  pork  meat. 
Any  commercial  value  resulting  from  the 
by-products  is  secondary  to  the 
production  of  pork  meat.  In  fact, 
information  from  the  U.S.  Department  of 
Agriculture  indicates  that  the 
commercial  value  of  the  by-products  is 
approximately  5  percent  of  the  value  of 
the  hog.  In  omt  Preliminary  Affirmative 
Countervailing  Duty  Determination: 
Lamb  Meat  from  New  Zealand  (46  PR 
58128),  we  examined  benefits  on 
lamb  prooduction  without  making  any 
adjustment  for  the  commercial  value  of 
by-products.  In  that  case,  the  _ 
commercial  value  of  the  by-products 
was  even  higher  than  in  the  case  of 
swine.  We  have  followed  that  precedent 
in  this  case. 

7.  The  Canadian  Pork  Council 
contends  that  when  converting  the  total 
number  of  hogs  marketed  to  a  dressed 
weight  equivalent,  the  Department 
should  not  use  a  live  weight  of  243 
pounds  as  it  did  in  its  preliminary 
determination,  but  instead  use  a  live 
weight  of  248  pounds  (represented  by 
U.S.  import  statistics  as  the  average 
weight  of  all  hogs  imported  from 
Canada  in  1984). 
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We  disagree.  See  our  response  to 
Petitioners'  comment  2.      "^ 

Pftitioners '  Comments 

\.  Petitioners  argue  that  the  subsidy 
rate  for  live  swine  should  be  staled  on  a 
per  hog  basis  and  should  thus  be 
calculated  by  dividing  the  total  amount 
of  subsidies  paid  by  the  number  of  hogs 
marketed  during  the  period  for  which 
subsidization  has  been  measured. 

DOC  Position 

We  disagree.  We  use  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA)  as  a  guide  when 
determining  whether  to  base  a  subsidy 
or  bonding  rate  on  an  ad  valorem,  per 
pound,  per  animal,  or  other  basis.  In  the 
case  of  live  swine,  the  TSUSA  indicates 
a  rate  of  duty  on  a  per  pound  basis.  We 
have  no  reason  to  deviate  from  the 
standard  set  out  in  the  TSUSA. 

2.  Petitioners  argue  that  the  subsidy 
rate  calculation  for  pork  products  should 
be  based  on  an  average  live  weight  of 
217  pounds  (represented  by  Canadian 
government  statistics  as  the  average 
weight  of  slaughter  hogs  marketed),  and 
a  dressed-weight  factor  of  0.52.  They 
contend  that  primal  cuts  represent  the 
most  commercially  significant  pork 
products  exported  to  the  United  States 
and  account  for  52  percent  of  the  weight 
of  live  hog. 

DOC  Position 

With  respect  to  petitioners:  contention 
that  the  Department  use  a  live  weight  of 
217  pounds,  we  agree.  This  information 
is  based  on  official  Canadian 
government  statistics  and  has  been 
verined.  However,  we  disagree  with 
their  argument  that  the  Department  use 
a  factor  converting  total  live  weight  to 
primal  cuts.  It  may  be  true  that  the 
majority  of  exports  from  Canada  may 
enter  the  United  States  in  the  form  of 
primal  cuts.  However,  because  we  are 
looking  at  domestic  subsidies,  we  must 
allocate  benefits  over  the  total  domestic 
production  using  a  factor  that  accurately 
reflects  the  conversion  from  live-  to 
dressed-weight  for  all  products,  and  not 
just  those  exported  to  the  United  States. 
Accordingly,  we  are  using  a  factor  of 
0.795. 

V'erirication 

In  accordance  with  section  776(a)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final  determination. 
Commerce  officials  spent  from  April  1  to 
May  7, 1985,  verifying  the  information 
submitted  by  the  Canadian  federal  and 
provincial  governments,  and  gathering 
additional  information  to  be  used  in  this 
determination.  During  this  verification. 


we  followed  normal  verification 
procedures  including  inspection  of 
documents  and  ledgers,  and  tracing  the 
information  in  the  response  to  source 
documents,  accounting  ledgers,  and  to 
financial  statements. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act.  on  April  3, 1985,  we  instructed 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  live  swine 
and  fresh,  chilled  and  frozen  pork 
products  from  Canada  (50  TO  13264).  As 
of  the  date  of  pubhcation  of  this  notice 
in  the  Federal  Register,  the  liquidation  of 
all  entries,  or  withdrawals  from 
warehouse,  for  consumption  of  this 
merchandise  will-continue  to  be 
suspended  and  the  Customs  Service 
shall  require  a  cash  deposit  or  bond  for 
each  such  entry  of  this  merchandise  as 
follows: 


M  producers  and  axportar* 
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This  suspension  will  remain  in  effect 
until  further  notice. 

ITC  Notification    . 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-confidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry  45 
days  of  the  publication  of  this  notice. 

if  the  ITC  determines  that  material 
injury  or  the  threat  of  material  injury 
does  not  exist,  this  proceeding  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If.  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  a  countervailing 
duty  order,  directing  Customs  officers  to 
assess  a  countervailing  duty  on  live 
swine  and  fresh,  chilled  and  frozen  pork 
products  from  Canada  entered,  or 
withdrawn  from  warehouse,  for 
consumption  after  the  suspension  of 
liquidation,  equal  to  the  net  subsidy 


amount  indicated  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

This  notice  is  published  pursuant  to 
section  703(0  of  the  Act  (19  U.S.C. 
1671(f)). 

William  T.  Archay, 
Actinn  Assistant  Secretary  for  Trade 
Administration. 

|une  10.  1965. 

|FR  Doa  85-14400  Filed  d-14-B5;  8:45  am| 
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Nationat  Oceanic  and  Atniospherlc 
Administration 

Deep  Seabed  Mining;  Proposed 
Revision  of  Exploration  License 

agency:  National  Oceanic  and 
Atmospheric  Administration. 
Commerce. 

ACIION:  Notice  of  receipt  of  application 
by  Ocean  Minerals  Company  to  revise 
Exploration  Plan  incorported  into 
exploration  license  issued  August  29, 
1984  and  request  for  comments. 

summary:  On  May  30, 1985,  the  Ocean 
Minerals  Company  (OMCO),  465 
Bernardo  Avenue.  Mountain  View, 
California  94043,  submitted  to  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  a  proposal  to 
change  the  exploration  plan 
incorporated  into  the  deep  seabed 
mining  exploration  license  issued  tp 
OMCO  by  NOAA  on  August  29. 1984 
pursuant  to  the  Deep  Seabed  Hard 
Mineral  Resources  Act  and  15  CFR  Part 
970.  NOAA  has  determined  that  this 
proposal  constitutes  an  application  for 
revision  of  the  hcense  under  15  CFR 
970.513.  In  essence,  OMCO  proposes 
two  principal  changes  in  the  exploration 
plan.  First,  additional  at-sea  survey 
cruises  planned  during  the  first  five 
years  of  the  license  period  are 
eliminated.  OMCO  proposes  instead  to 
use  resource  data  acquired  through  an 
industry  conflict  resolution  agreement 
and  to  augment  these  data,  as 
necessary,  by  limited  ship  of  opportunity 
cruises.  Second,  at-sea  testing  of  new 
survey  systems  is  postponed  from  the 
first  five  years  of  the  license  period  to 
the  second  five  years  of  the  period  and 
the  use  of  a  dedicated  ship  for  at-sea 
surveys  is  delayed  no  more  than  one 
year.  No  change  is  proposed  in  the 
objective  of  filing  for  a  deep  seabed 
mining  commercial  recovery  permit 
within  the  10-year  license  period. 
Subject  to  15  CFR  970.902.  which 
excludes  confidential  information  from 
public  disclosure,  interested  persons 
will  be  permitted  to  examine  the 
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application  for  revision  and  to  provide 
comments  by  August  16, 1985. 

These  documnnts  may  be  examined  in 
the  Page  1  Building,  Room  105,  2001 
Wisconsin  Avenue  NW.,  Washington. 
D.C.  20235. 

FOR  FURTHER  INFORMATION  CONTACT: 
M.  Karl  luge!  or  |ohn  W.  Padan,  Ocean 
Minerals  and  Energy  Division.  Office  of 
Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administation,  Page  1  Building.  Room 
105,  2001  Wisconsin  Avenue  NW., 
Washington.  D.C.  20235.  (202)  653-8257. 

Daleil:  June  11.  1985. 
James  P.  Blizzard, 

Actiii}'  Diri'ctor,  Off  ice  of  Ocean  and  Coastal 

Resource  Management, 

(FR  Doc.  8S-14423  Filed  6-14-fl5:  8:45  am) 

BILLING  CODE  3S10-12-M 


Marine  Mammals;  Issuance  of  Permit: 
Sea  World,  Inc. 

On  April  17, 1985.  notice  was 
published  in  the  Federal  Register  (50  FR 
15214)  that  an  application  had  been  filed 
by  Sea  World,  Inc.,  1720  South  Shores 
Road.  San  Diego,  California  92109,  for  a 
permit  to  import  six  (6)  false  killer 
whales  for  the  purpose  of  public  display. 

Notice  is  hereby  given  that  on  June  6, 
1985,  and  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407).  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
importation  subject  to  certain  conditions 
set  forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 
Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

3'80O  Whitehaven  Street  NW., 

Washington.  D.C: 
Regional  Director,  Northeast  Region 

National  Marine  Fisheries  Service,  14 

Elm  Street,  Federal  Building. 

Gloucester.  Massachusetts  01930: 
Regional  Director,  Southeast  Region. 

National  Marine  Fisheries  Service. 

9450  Roger  Boulevard,  St.  Petersburg, 

Florida  33702:  and 
Regional  Director,  Southwest  Region, 

National  Marine  Fisheries  Service,  300 

Ferry  Street,  Terminal  Island, 

California  90731. 

Dated:  June  12,  1985. 
Richard  B.  Roe, 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation.  ^National  Marine 
Fisheries  Service. 

IFR  Doc.  85-14502  Filed  0-14-85;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  ttie  Import  Restraint  Limits 
for  Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  India 

June  12, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  18, 1985. 
For  further  information  contact  Diana 
Solkoff,  International  Trade  Specialist 
(202)  377-4212. 

Background 

The  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
December  21, 1982,  as  amended, 
between  the  Governments  of  the  United 
States  and  India  includes  provision  for, 
among  other  things,  the  borrowing  of 
yardage  from  the  succeeding  year's  limit 
(carryforward)  with  the  amount  used 
being  deducted  from  the  category  limit 
in  the  succeeding  year.  Under  the  terms 
of  the  bilateral  agreement  and  at  the 
request  of  the  Government  of  India, 
carryforward  is  being  applied  to  the 
import  limits  established  for  cotton 
textile  products  in  Categories  337 
(playsuits),  338/339/340  (shirts  and 
blouses),  341  (women's,  girls'  and 
infants'  woven  blouses),  and  347/348 
(trousers). 

SUPPLEMENTARY  INFORMATION:  On 

December  27, 1984,  a  letter  was 
published  in  the  Federal  Register  (49  FR 
50236)  from  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements  to  the  Commissioner 
of  Customs,  which  established  restraint 
limits,  among  other  categories,  for 
Categories  337,  338/339/340,  341,  and 
347/348,  produced  or  manufactured  in 
India  and  exported  to  the  United  States 
during  the  twelve-month  period  which 
began  on  January  1, 1985  and  extends 
through  December  31, 1985.  In 
accordance  with  the  terms  of  the 
bilateral  agreement  and  at  the  request  of 
the  Government  of  India,  the  United 
States  Government  has  agreed  to 
increase  the  limits  for  cotton  textile 
products  in  the  foregoing  categories. 
Accordingly,  in  the  letter  published 
below  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 


Customs  to  increase  the  levels  to  the 

designated  amounts. 

Ronald  I.  Levin, 

.Acting  Chairman,  Committee  for  the 

Implementation  of  Textile  Agreements. 

June  12. 1985. 

Commitlee  for  the  Implementation  of  Textile 
Agreements 

Coiiimissioner  of  Customs, 
Department  of  the  Treasury. 
Washington.  D.C. 

Dear  Mr.  Commissioner:  On  December  21, 
1984,  the  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreement, 
directed  you  to  prohibit  entry  of  cotton,  wool 
and  man-made  fiber  textile  products 
exported  during  the  twelve-month  period 
beginning  on  Januar>'  1, 1985  and  extending 
through  December  31, 1985,  produced  or 
manufactured  in  India,  in  excess  of 
designated  limits.  The  Chairman  further 
advised  you  that  the  Hmits  are  subject  to 
adjustment.' 

Effective  on  June  18, 1985.  paragraph  1  of 
the  directive  of  December  21, 1984  is  hereby 
further  amended  to  include  the  following 
adjusted  limits: 


Category 


337 

338/339/340.. 

341 

347/348 


Adjusted 

12-nrTO 

iKTlltS  ' 

(dozen) 


79.281 

1.132.662 

2.478.975 

229.879 


'The  limits  tiave  not  Iseen  ediustod  to  account  tot  any 
imports  exported  after  DecerrOef  31.  1984 

The  Committee  for  the  Implementation  of 
Textile  Agreement  has  determined  that  these 
actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely. 

Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  85-14467  Filed  6-14-85:  8:45  am) 

BlUING  CODE  3S10-OR-M 


Import  Restraint  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Mauritius  Under  a 
New  Bilateral  Agreement 

June  12.  1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 


'The  term  'adjustment"  refers  to  those  provisions 
of  the  Bilateral  Cotton.  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  December  21, 1982.  between 
the  Governments  of  the  United  States  and  India 
which  provide,  in  part,  that:  (1)  Group  and  specific 
limits  may  be  exceeded  by  designated  percentages 
for  swing,  carryover  and  carryforward,  and  (2) 
administrative  arrangements  or  adjustments  may  be 
made  to  resolve  problems  arising  in  the 
implementation  of  the  agreement. 
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contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  20, 1985 
For  further  information  contact  Ross 
Arnold.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  377- 
4212. 

Back]{round 

On  June  4, 1965.  the  Govenunents  of 
the  United  States  and  Mauritius 
exchanged  diplomatic  notes  on  a  new 
Bilateral  Cotton.  Wool  and  Man-Made 
Fiber  Textile  Agreement  extending 
through  September  30. 1990.  The  new 
v-agreement  establishes  limits  for  cotton 
and  man-made  fiber  knit  shirts  in 
Categories  338/339  and  638/63a 
produced  or  manufactured  in  Mauritius 
and  exported  during  the  period  which 
began  on  March  1. 1964  and  extends 
through  September  30. 1965;  for  men's 
and  boy's  woven  cotton  shirts  in 
Category  340,  exported  during  the  period 
which  began  on  November  1. 1984  and 
extends  through  September  30, 1985:  and 
for  the  knitwear  group,  including 
Categories  345  (cotton  sweaters).  438 
(wool  knit  shirts  and  blouses).  445  and 
446  (wool  sweaters)  and  645  and  646 
(man-made  fiber  sweaters),  exported 
during  the  period  which  began  on 
October  1. 1964  and  extends  through 
September  30. 1985.  The  letter  published 
below  to  the  Commissioner  of  Customs 
from  the  Chairman  of  CITA  cancels  and 
supersedes  the  directive  of  September 
26. 1984  which  established  the  previous 
control  limits  for  the  foregoing 
categories,  and  establishes  the  limits 
under  the  new  a^eement. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  ER  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14. 
1983  (48  FR  55607),  December  30. 1983 
(48  FR  57584).  April  4.  1984  (49  FR 
13397).  June  28.  1964  (49  FR  28622).  July 
16. 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 

Ronald  L  Lavin.  ' 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

June  12.  1965. 

Conmittee  for  the  Impieinentalion  of  Textile 

.Agraemenis 

Commissioner  of  Customs. 
Department  of  the  Treasurv.  Washington. 
DC. 
Dear  Mr.  Commissioner  Effective  on  June 
..*0.  1985.  this  directive  cancel*  and 


supersedes  the  directive  of  September  28. 
1964  which  directed  you  to  prohibit  entr>'  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Mauritius. 

lender  the  terms  of  Section  204  of  the 
Asricuitural  Act  of  1956.  as  amended  (7 
use  1854),  pursuant  to  the  Bilateral  Cotton. 
Wool  and  Man-.Made  Fiber  Textile 
Agreement  of  |une  4, 1985  between  the 
Coveminents  of  the  United  States  and 
Mauritius:  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3.  1972.  as  amended,  you  are  directed  to 
prohibit,  effective  on  )une  20. 1985.  entry  into 
the  United  Slates  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  and  man-made  fiber  textile 
products  in  Catejiories  338/339.  340.  638/639 
and  Categories  345.  438.  445.  446.  645  and  646. 
as  a  group,  produced  or  manufactured  in 
Mauritius  and  exported  during  the  following 
penods.  in  excess  of  the  indicated  limits; 


n» 
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(doMn) 

Pwiod 
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'  Th>  \tmmr*  *n*»  Wv  not  baan  adjusIM  lo  radKl  wy 
90ft>  wpoMd  iMar  Faanwy  2S.  198S  tCaMgonaa  336/ 
339  trU  K»/S39).  aHw  SaplenilMr  30.  1964  (Calegonas 
345  438  445.  446.  64$  and  646.  ■•  a  grei«l.  and  alMr 
Oclotw  31.  1964  (CaMgory  340) 

Textile  products  in  Categories  338/339  and 
636/639  which  have  been  exported  to  the 
United  States  between  October  1.  1964  and 
February  za  1985  shall  be  charged  to  the  limit 
of  115.000  dozen  established  for  Categories 
345.  43a  445.  446,  645  and  646.  as  a  group 
during  that  period. 

The  levels  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  bilateral  agreement  of  June 
4.  1965  between  the  Governments  of  the 
United  States  and  Mauritius,  which  provide, 
in  part,  that  (1)  swing  is  available  only 
between  Categories  338/339  and  636/639:  (2) 
the  level*  may  be  exceeded  by  not  more  than 
10  percent  for  the  combination  of  carryover 
and  carr>-forward:  and  (3)  the  two 
governments  agree  to  consult  on  any  question 
arising  in  the  implementation  of  the  bilateral 
agreement.  Any  appropnate  adjustments 
under  the  agreement,  referred  to  above,  will 
be  made  to  you  by  letter. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U  S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709).  as  amended  on  April  7. 1983  (46  FR 
15175).  May  3.  1983  (46  FR  19924).  December 
14.  1983  (48  FR  55607).  December  30.  1963  (48 
FR  575841.  April  4.  1984  (49  FR  13397),  June  28. 
19ft»  (49  FR  26622).  July  16.  1984  (49  FR  27854). 
.November  9.  1964  (49  FR  44782).  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1965). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  fur  consumption 


toSndudp  entry  for  consumption  in»o  thp 
Commonwealth  of  Puerto  Rico. 

The  committee  for  the  Implementrttion  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  .l 
use.  553. 

Sincerely.  ' 

Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  .Agreements. 
|FR  Doc.  85-14469  Filed  6-14-85:  8:45  am) 

MLLIMO  COOC  3ft1»-4M«-M 


Requesting  Public  Comment  on 
Bilateral  Consultations  Witti  the 
Government  of  the  People's  Reput>lic 
of  China  Concerning  Category  652 
(Man-Made  Fiber  Underwear) 

June  12.  19B5 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  18. 1985. 
For  further  information  contact  Diana 
Solkoff.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  377- 
4212. 

Background 

On  May  30.  1985.  pursuant  to  the 
terms  of  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
August  19. 1983.  as  amended,  between 
the  Governments  of  the  United  States 
and  the  People's  Republic  of  China,  the 
Government  of  the  United  States 
requested  consulations  concerning 
imports  into  the  United  States  of  man- 
made  fiber  underwear  in  Category  652. 
produced  or  manufactured  in  China  and 
exported  to  the  United  States.  A 
summary  market  disruption  statement 
concerning  this  category  follows  this 
notice. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924).  December  14. 
1983  (48  FR  55607),  December  30. 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  2a  1984  (49  FR  26622).  July 
16.  1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  this  category  under  the 
agreement  with  the  People's  Republic  of 
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China,  or  on  any  other  aspect  thereof,  or 
to  comment  on  domestic  production  or 
availability  of  textile  products  included 
in  the  category,  is  invited  to  submit  such 
comments  or  information  in  ten  copies 
to  Mr.  Walter  C.  Lenahan.  Chairman. 
Committee  for  the  Implementation  of 
Textile  Agreements.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  Washington.  D.C.  20230. 
Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  availiable  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
3100.  U.S.  Department  of  Commerce. 
14th  Street  and  Constitution  Avenue 
NW..  Washington.  D.C.  and  may  be 
obtained  upon  written  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  anv  respect  of  the  exemption 
contained  in's  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

Pursuant  to  the  terms  of  the  bilateral 
agreement,  the  People's  Republic  of 
China  is  obligated  under  the 
consultation  provision  to  limit  its 
exports  to  the  United  States  of  this 
product  during  the  ninety-day  period 
which  began  on  May  30. 1985  and 
extends  through  August  27. 1985  to 
403.109  dozen. 

The  People's  Republic  of  China  is  also 
obligated  under  the  bilateral  agreement, 
if  no  mutually  satisfactory  solution  is 
reached  during  consultations,  to  limit  its 
exports  to  the  United  States  during  the 
twelve  months  following  the  ninety-day 
consultation  period  to  1,235,809  dozen 
(August  28. 1985-August  27. 1986). 

The  United  States  Government  has 
decided,  pending  a  mutually  satisfactory 
solution,  to  control  imports  of  textile 
products  in  Category  652,  exported 
during  the  ninety-day  period  at  the  level 
described  above.  The  United  States 
remains  committed  to  finding  a  solution 
concerning  this  category.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  the  People's 
Republic  of  China,  further  notice  will  be 
published  in  the  Federal  Register. 

In  the  event  the  limit  established  for 
Category  652  for  the  ninety-day  period  is 
exceeded,  such  excess  amounts,  if 
allowed  to  enter  at  the  end  of  the 
restraint  period,  shall  be  charged  to  the 


level  (described  above).  deFmed  in  the 
agreement  for  the  subsequent  twelve- 
month period. 

SUPPLEMENTARY  INFORMATION:  On 
December  28. 1984  a  letter  to  the 
Commissioner  of  Customs  was 
published  in  the  Federal  Register  (49  FR 
50432)  from  the  Chairman  of  the 
Commitee  for  the  Implementation  of 
Textile  Agreements  which  established 
restraint  limits  for  certain  categories  of 
cotton,  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
the  People's  Republic  of  China  and 
exported  during  1985.  The  notice 
document  which  preceded  that  letter 
referred  to  the  consultation  mechanism 
which  applies  to  categories  of  textile 
products  under  the  bilateral  agreement, 
such  as  Category  652,  which  is  not 
subject  to  a  specific  ceiling  and  for 
which  a  level  may  be  established  during 
the  year.  In  the  letter  published  below, 
pursuant  to  the  bilateral  agreement,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  TextHe  Agreements 
directs  the  Commissioner  of  Customs  to 
prohibit  entry  into  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  apparel 
products  in  Category  652.  produced  or 
manufactured  in  the  People's  Republic 
of  China  and  exported  during  the 
indicated  ninety-day  period,  in  excess  of 
the  designated  level. 
Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

China— Market  Statemeril 

Category  632— Man-made  Fiber  Underwear 

May  1985. 

Summary  and  Conclusions 

Category  652 — man-made  fiber 
underwear— imports  from  China  increased 
tenfold  to  1,152.000  dozens  during  the  year- 
ending  March  1985.  China  accounted  for  38 
percent  of  the  growth  in  Category  652  imports 
from  all  sourcs  druing  this  period.  Man-made 
fiber  underwear  imports  from  China  reached 
364.000  dozens  in  the  first  quarter  of  1985. 
China  surpassed  Hong  Kong— a  restrained 
supplier— to  become  the  second  largest 
shipper  of  Category  652  to  the  U.S. 

This  is  a  sharp  and  substantial  increase  in 
imports  which,  if  continued,  creates  a  real 
risk  of  market  disruption.  In  addition,  these 
imports  from  China  are  entering  a  sector  of 
the  Category  653  market— the  women's,  girls' 
and  infants  underwear  segment— in  which 
imports  create  an  even  greater  risk  of 
disruption. 
Production 

Domestic  Category  652  production  declined 
by  over  7  million  dozens  since  1980, 
decreasing  from  66,157.000  dozens  in  19B0  to 
an  estimated  59,000,000  dozens  in  1984. 
Output  levels  in  the  later  year  will  probably 
be  lowest  of  this  decade. 


Women's,  girls'  and  infants  under — 
Category  652  pt. — production  in  the  U.S.  was 
down  by  about  4  million  dozens  during  1980 
to  1984.  This  ten  percent  decline  was  offset  in 
the  market  by  a  4.5  million  dozens  increase  in 
imports  during  this  period.  U.S.  Category'  652 
pi.  production  is  estimatd  at  38.500.000 
dozens  for  1984. 

Industry  sources  indicate  that  this 
downward  trend  continued  into  1985. 
Women's,  girls'  and  infants'  panties  comprise 
about  three-fourths  of  the  Category  652  pt. 
output.  Two  major  producers  report  nylon 
panty  sales  off  in  the  first  quarter  of  1985  by 
25  percent  to  30  percent.  In  addition,  a  major 
producer  of  nylon  tricot  fibers  for  use  in 
panties  manufacturing  experienced  a  13 
percent  decline  in  fiber  output  during 
lanuary-March  1985.  with  the  year-ending 
March  1985  off  12  percent. 
Imports 

Man-made  fiber  underwear  imports 
increaed  150  percent  since  1980  to  reach 
8,550.000  dozens.  Coupled  with  a  decline  in 
domestic  production,  the  import  increase 
resulted  in  a  near  tripling  of  the  import-to- 
production  ratio  from  5.1  percent  in  1980  to 
14.5  percent  in  1984. 

In  Category  652  pt..  import  increased  from 
2,894,000  dozens  in  1980  to  7,427,000  dozens 
in  1984.  The  import-to-production  ratio  for 
this  part  category  was  19.3  pecent  in  1984,  up 
from  6.8  percent  in  1980. 
U.S.  Market 

The  domestic  Category  652  market 
contracted  by  two  million  dozens  from  1980 
to  1984.  to  67.550.000  dozens.  U.S.  producers 
lost  7  million  dozens  while  imports  increased 
by  about  5  milion  dozens.  As  a  result,  the 
U.S.  producers'  share  of  the  man-made  fiber 
underwear  market  fell  itom  95  percent  in  1980 
to  about  87  percent  in  1984.  In  the  women's, 
girls'  and  infants'  sector  the  U.S.  share 
dropped  to  an  estimated  84  percent  in  the 
latter  year. 
Import  Value  vs  Domestic  Producers  Price 

Three-fourths  of  the  Category  652 
underwear  imported  from  China  are  entered 
under  TSUSA  No.  378.6030— women's,  giris' 
and  infants'  non-ornamented  knit  underwear. 
These  itmes  are  entered  at  landed,  duty-paid 
values  below  the  domestic  producers  pncff 
for  comparable  garments. 
June  12. 1985. 

CommiHee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washmgton. 

D.C.  ^  , 

Dear  Mr.  Commissioner  Under  the  terms  ol 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973.  as  extended  on  December  15. 1977  and 
December  22, 1981:  pursuant  to  the  Bilateral 
Cotton.  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  August  19. 1983,  between  the 
Governments  of  the  United  States  and  the 
People's  Republic  of  China;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11851  of  March  3, 1972.  as  amended. 
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J  are  diiei.'fd  to  pruhibit.  effeclive  on  June 
198V^i'  V  :nlo  the  United  Stales  for 

nsuir.f  !\:>  ,in.i  withdrawal  from 

irjhouse  lor  consumption  of  man-made 

"T  teiti!.'  products  in  Category  652 
;rinluci'd  rr  ir.  iP,ufaclured  in  the  People's 
H^'public  of  China  and  exported  during  the 
rinety-day  pjTiod  which  bei;an  on  May  30. 
1985  and  ex'er.ds  through  August  27,  1985.  in 
-xcess  of  403.109  dozen. ' 

Textile  products  in  Category  652  which 
have  been  exported  to  the  l.'nited  Slates  prior 
;o  the  first  day  of  the  indicated  ninety-day 
period  shall  not  be  !>ubiect  to  this  directive. 

Textile  products  in  Category  652  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Sfi'-vice  under  the  provisions  of 
19  use.  144fl(bj  orl484(.i)(l)(A|  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S  .A.  numbers  was  published  in 
the  Federal  Re^Jster  on  December  13.  1982  (47 
FR  55709).  ds  a-nended  on  April  7.  1983  (48  FR 
15175).  May  3.  1983  (48  FR  1<»24).  December 
14.  1983  (48  FR  55607).  December  30.  1983  (48 
FR  57584).  Apr.l  4.  1984  (49  FR  13397)  |une  28. 
1934  (49  re  26622).  July  16.  1964  (49  FR  28754). 
November  9.  1984  (49  FR  44782).  and  in 
Statistical  ft*  mlnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  Stales 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Commitee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception'to  the  rulemaki.ig  provisions  of  5 
U.S.C.  553. 

Sincerely. 
Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  85-14468  Filed  6-14-85:  8:45  am) 
aiLUMa  cooc  asio-on-n 


Requesting  Public  Comment  on 
Bilateral  Textile  Consultations  With  ttie 
Government  of  Turkey  on  Category 
335  (Women's,  Girls'  and  Infants' 
Cotton  Coats),  and  340  (Men  s  and 
Boys'  Cotton  Shirts) 

June  12.  1985. 

On  May  30. 1985.  the  United  States 
Government,  under  Article  3  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles,  requested  the 
Government  of  Turkey  to  enter  into 
consultations  concerning  exports  to  the 
United  States  of  women's,  girls'  and 
infants'  cotton  coats  in  Category  335  and 
mens  and  boys'  cotton  shirts  in 
Category  340. 

The  purpose  of  this  notice  is  to  advise 
that,  if  no  solution  is  agreed  upon  in 


'  The  level  li<ii  not  l>eeii  adjusted  to  reflect  any 
imports  expoited  after  May  29. 1985. 


consultations  with  Turkey  within  sixty 
days  after  official  notification,  entry  and 
withdrawal  from  warehouse  for 
consumption  of  women's,  girls'  and 
infants'  cotton  coats  in  Category  335  and 
men's  and  boys'  cotton  shirts  in 
Category  340.  produced  or  manufactured 
in  Turkey  and  exported  to  the  United 
States  du.-ing  the  twelve-month  period 
which  besan  on  Mc^y  30. 1985.  may  be 
restrained  at  37.322  and  134.629  dozen 
respectively. 

Summary  market  statements  for  each 
of  these  categories  follow  this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  335  and  340 
is  invited  to  submit  such  comments  or 
information  in  ten  copies  to  Mr.  Walter 
C.  Lenahan.  Chairman.  Committee  for 
the  Implementation  of  Textile 
Agreements,  International  Trade 
Adm-nistration,  U.S.  Department  of 
Commerce,  Washington.  D.C.  20230. 
Comments  or  information  submitted  in 
response  to  this  notice  will  be  available 
for  public  inspection  in  the  Office  of 
Textiles  and  Apparel,  Room  3100,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW..  Washington. 
DC  and  may  be  obtained  upon  written 
request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
considerations. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
Ronald  I.  L«vin, 

Acting  Chairmen.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Turkey — Market  Statement 

Category  335~Women's.  Girls',  and  Infants' 
Cotton  Coats,  etc. 

May  1985. 

Summary  and  Conclusions 

United  States  imports  of  Category  335  from 
Turkey  were  40.080  dozen  during  the  year- 
ending  March  1985.  more  than  ten  times  the 
exports  of  a  year  earlier.  Imports  from  Turkey 
in  commercial  quantities  began  in  1983  when 
1.356  dozen  were  imported.  Imports  increased 
to  32.005  doien  in  1983  and  were  imported  at 
an  annual  rate  of  43.068  do7en  during  the  first 
quarter  of  1985.  These  sharp  and  substantial 
increases  and  the  low  values  of  Category  335 
imports  from  Turkey  add  materially  to  the 
disruption  of  the  U.S.  market. 


Production 

U.S.  domestic  production  of  Category  335 
coats  averaged  1.5  million  dozen  during  the 
first  half  of  the  seventies:  905.000  dozen 
during  the  set  ond  half;  and  686.000  dozen 
from  1980  through  1983.  Production  in  1983 1 
amounted  to  742.000  dozen,  down  5.1  perctrnl 
from  782,000  dozen  produced  in  1983.  U.S. 
Bureau  of  Census  "cuttings"  data  for 
women's  coats  of  all  fibers  indicated  a 
decline  in  production  of  10.2  percent  in  1984. 
If  the  decline  in  "cuttings"  is  indicative  of  the 
change  in  production  of  Category  335.  the 
1984  production  would  be  only  666.0U0  dozen. 

Imports 

U.S.  imports  of  Category  335  from  all 
sources  were  at  a  record  level  of  2,177.000 
dozen  in  1984,  i;p  33.4  percent  from  the 
1,642.000  dozen  imported  in  1983.  Imports  for 
the  first  quarter  of  1985  were  at  an  annual 
rate  of  2,184,000  dozen.  Imports  in  March  1985 
were  186.915  dozen  compared  with  149.371  in 
March  1984. 

Import  Penetration 

During  the  first  half  of  the  seventies,  the 
ratio  of  imports  to  domestic  production  of 
Category  335  averaged  30  percent.  This 
almost  tripled  to  88  percent  during  the  last 
half  and  rapidly  escalated  to  238  percent 
*during  the  first  four  years  of  the  eighties.  The 
1984  ratio  is  estimated  to  have  been  between 
293  to  327  percent. 

The  domestic  producers'  share  of  the 
market  for  domestically  produced  and 
ipiporied  Category  335  declined  precipitously 
during  the  seventies  and  continued  for  only 
25  porcent  of  the  market  in  1984. 

Import  Values 

Approximately  6  percent  of  the  Category 
335  imports  from  Turkey  during  )anuary- 
March  1985  were  entered  as  women's  other 
coats,  not  ornamented,  valued  over  4  U.S. 
dollars  each.  These  coats  were  entered  at 
duty-paid  values  well  below  the  U.S. 
producer  price  of  comparable  coats. 

Turkey — Market  Statement 

Catpgory  340— Men  s  and  Boys '  Woven 
Cotton  Shirts 

May  1985. 

Summary  and  Conclusion 

United  States  imports  of  Category  340  from 
Turkey  were  155.000  dozen  for  the  year- 
ending  March  1985.  Imports  were  3,000  dozen 
for  the  same  period  one  year  earlier.  Forty- 
five  percent  of  the  year-ending  March  1985 
total  entered  the  U.S.  in  the  first  three  months 
of  this  year.  Annualized,  this  1st  quarter  data 
indicates  that  1985  Category  340  imports  from 
Turkey  would  be  280.000  dozen.  In  1983. 
imparts  from  Turkey  of  this  category  were 
1.000  dozen  compared  to  only  24  dozen  in 
1982. 

Impo.-t  growth  from  Turkey  of  Category  340 
has  been  sharp  and  substantial,  adding  to  the 
existing  market  disruption  in  this  category. 
General  Imports 

Imports  of  Category  340  from  all  sources 
increased  29  percent  between  1983  and  1981 
In  the  first  three  months  of  1985,  imports  of 
this  category  increased  an  additional  ,30 
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ptfrnent  from  the  same  period  in  1984.  The 
overall  growth  rale  from  1980  to  1984  was  45 
percent;  seventy-two  percent  of  this  jjrowth 
occurred  in  1984  alone. 
U.S.  Production  and  Market  Share 

U.S.  Production  of  this  category  has  been 
on  the  decline,  and  is  estimated  for  1984  to  be 
about  half  of  the  1979  level.  Between  1980 
and  1983  production  declined  from  5.526,000 
dozen  to  4,735,000  dozen,  a  drop  of  14 
percent.  Production  in  1984  is  estimated  to  be 
flat,  or  just  slightly  below  the  1983  level. 
Cuttings  of  all  men's  and  boys'  shirts 
declined  5  percent  in  the  first  three  months  of 
1985.  [ 

Import  Penetration 

The  import-to  production  ratio  for  this 
category  has  increased  sharply  over  the  last  5 
years.  In  1980  the  ratio  had  topped  100 
percent  for  the  first  time,  reaching  114.3 
percent.  By  1984  the  ratio  had  climbed  80 
percentage  points  to  approximately  194 
percent.  Between  1983  and  1984,  because  of 
the  huge  increase  in  imports,  the  ratio 
,  climbed  44  percentage  points. 

Employment 

Employment  in  the  men's  and  boys'  shirt 
industry  was  99.200  woriiers  in  1984. '  This  is 
approximately  the  same  level  a  in  1980.  In  the 
first  three  months  of  1985  employment  went 
down  2.4  percent  over  the  same  period  one 
,.  year  earlier. 

Import  Value  vs  Domestic  Producer's  Price 
Seventy  percent  of  the  Category  340  from 
Furkcy  entered  under  TSUSA  number 
379.5550 — mens  other  cotton  sport  shirts.    , 
These  items  entered  at  duly-paid  values 
lielo'A  the  U.S.  producer's  price  for 
comparable  garments. 
|KR  Doc.  85-14470  Filed  6-14-85;  8;45  am| 
BILLING  CODE  I5IO-Dfl-M 


appear  before,  or  file  statements  with  the 
committee  at, the  time  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administrative  Officer.  Sally  Warner,  may  be 
contacted  for  further  information  at  (2021  695- 
3039/7046. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
|FR  Doc.  85-14450  Filed  6-14-85;  8:45  am| 
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DEPARTMENT  OF  DEFENSE 

Departtnent  of  the  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  section  101a)(2)  of 
the  Federal  Advisory  Committee  Act 
[\\\h.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

r>fcime  of  the  Committee;  Army  Science 
Board  (ASB).  I 

Dates  of  Meeting:  Tiiesday  9  July  through 
Fridav  12  July  1985. 

Time:  0800-1700  hours  daily  (open). 

Place:  Pentagon.  Washington.  DC. 

Agenda:  The  Army  Science  Board  1985 
Summer  Study  on  Training  and  Training 
Technology — .'\pplicalions  for  AirLand  Battle 
and  Future  Concepts  will  meet  to  review 
previous  information  aollected  on  Training 
and  Training  Technology:  to  discuss  training 
and  training  technologj,  with  selected  subject 
matter  experts  and  to  discuss  preliminary 
study  findings.  This  meeting  is  open  to  the 
pulilic.  Any  interested  person  may  attend. 


'  SIC  2321.  Men's  and  lf>ys  shirl  unci  niRhtwear 
inrtusln' 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on  Indian 
Education;  Closed  Meeting 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  closed  meeting  of  the 
National  Advisory  Council  on  Indian 
Education.  This  notice  also  describes  . 
the  functions  of  the  Council.  Notice  of 
this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

DATES:  July  9-10. 1985.  9:00  a.m.  until 
conclusion  of  business  each  day. 
ADDRESS:  U.S.  Department  of  Education. 
400  Maryland  Avenue  SW..  Room  2177. 
Washington.  D.C.  20202  (202/732-1887). 
FOR  FURTHER  INFORMATION  CONTACT: 
Lincoln  C.  White,  Executive  Director. 
National  Advisory  Council  on  Indian 
Education.  2000  L  Street  NW..  Suite  574 
Washington,  D.C.  20036  (202/634-6160). 
SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Council  on  Indian 
Education  is  established  under  section 
442  of  the  Indian  Education  Act  (20 
U.S.C.  1221g).  The  Council  is  established 
to  assist  the  Secretary  in  carrying  out 
responsibilities  under  section  441(a)  of 
the  Indian  Education  Act  (Title  IV  of 
Pub.  L.  92-318),  through  advising 
Congress,  the  Secretary  of  Education, 
the  Under  Secretary  of  Education  and 
the  Assistant  Secretary  of  Elementary 
and  Secondary  Education  with  regard  to 
education  programs  benefiting  Indian 
children  and  adults. 

The  closed  meeting  will  start  at 
approximately  9:00  a.m..  and  will  end  at 
the  conclusion  of  business  each  day. 
approximately  5:00  p.m.  The  Council 
will  be  reviewing  applications  submitted 
under  the  Title  IV,  Indian  Fellowship 
Program  of  the  Indian  Education  Act. 
The  reviewing  of  applications  must  be 
held  in  the  highest  confidence  until  the 
announcement  is  released  by  the  proper 
authorities  as  to  which  applications  will 
be  funded.  The  premature  disclosure  of 
information  discussed  during  the  review 
process  is  likely  to  significantly  frustrate 
implementation  of  agency  action, 
Financial  information  which  is 
privileged  or  confidential  contained  in 


and  related  to  these  proposals  will  be 
discussed  at  the  review  session. 
Discussions  will  touch  upon  matters  that 
would  disclose  information  of  a 
personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  Such  matters 
are  protected  by  exemptions  (9),  (4)  and 
(6)  of  section  552b(c)  of  Title  5  U.S.C. 
The  agenda  includes  reviewing  of 
applications  submitted  under  the  Title 
IV,  Indian  Fellowship  Program  of  the 
Indian  Education  Act  and  making 
recommendations  to  the  Secretary  of 
Education  with  respect  to  their 
approval,  as  authorized  under  section 
442(b)(2)  of  the  Act. 

A  summary  of  the  activities  of  the 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  Title  5 
U.S.C.  552b  will  be  available  to  the 
public  within  fourteen  days  of  the 
meeting. 

Dated:  )une  4. 1985. 

Signed  at  Washington.  D.C. 
Lincoln  C  White. 

Executive  Director.  National  Advisory 
Council  on  Indian  Education. 
|FR  Doc.  85-14513  Filed  6-14-85:  8:45  am| 
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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 

(Docket  No.  ERA-FC-e4-021;  OFP  Case  No. 
61051-9257-20-24) 

Applied  Energy  Services,  Inc.;  Order 
Granting  Exemption  From  Prohibitions; 
Correction 


agency:  Economii ;  Regula  tory 
Administration,  DDE. 
ACnCN:  Correction  to  Order  Granting  to 
Applied  Energy  Set\'ice8.  Inc.. 
Exemption  from  Prohibitions  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978.  


summary:  The  April  26, 1985  Federal 
Register  (50  FR  16538)  referred  to 
"Applied  Energy  Sciences,  Inc. ',  three 
(3)  times.  The  order  should  read 
"Applied  Energy  Services.  Inc."  This 
order  can  be  found  at  FR  Doc.  85-10127. 

Issued  in  Washington.  D.C.  on  May  22, 
1985. 

Robert  L.  Davies. 

Director.  Coal  and  Electricity  Division,  Office 

of  Fuels  Programs,  Economic  Regulatory 

Administration. 

|FR  Doc.  85-14497  Filed  6-14-85;  8:45  am| 
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■  Docket  No.  ERA-FC-85-012;  OFP  Case  No. 
55118-9276-21,  22,  23-24) 

General  Electric  Co.;  Acceptance  of 
Petition  for  Exemption  and  Availability 
of  Certification 

AGENCV:  Economic  Regulatory 

Administration.  DOE. 

ACnoM:  Notice  of  Acceptance  of  Petition 

for  Exemption  and  Availability  of 

Certification  by  General  Electric 

Company. 

SUMNURy:  On  April  12, 1985.  General 
Electric  Company  (GE)  filed  a  petition 
with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  requesting  a  permanent 
cogeneration  exemption  for  their 
proposed  COGEBAY  cogeneration 
facility  located  in  Baytown.  Texas,  from 
the  prohibitions  of  Title  II  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  (42  U.S.C.  8301  et  seq.)\"¥\]A" 
or  "the  Act").  Title  II  of  FUA  prohibits 
both  the  use  of  petroleum  and  natural 
gas  as  a  primary  energy  source  in  any 
new  powerplant  and  the  construction  of 
any  such  facility  without  the  capability 
to  use  an  alternate  fuel  as  a  primary 
energy  source.  Final  rules  setting  forth 
criteria  apd  procedures  for  petitioning 
for  exemptions  from  the  prohibitions  of 
Title  II  of  FUA  are  found  in  10  CFR  Parts 
500,  501,  and  503.  Final  rules  governing 
the  cogeneration  exemption  were 
revised  on  June  25, 1982  (47  FR  29209. 
July  6,  1982).  and  are  found  at  10  CFR 
503.37. 

The  COGEBAY  Cogeneration  Plant  is 
a  cogeneration  facility  which  will  be 
located  on  land  belonging  to  Mobay 
Chemical  Corporation  at  its  Baytown 
plant.  West  Bay  Road,  Baytown,  Texas 
77520. 

The  proposed  COGEBAY 
Cogeneration  Plant  is  a  gas  turbine,  heat 
recovery  steam  generator  (HRSG)  and 
an  extraction  condensing  steam  turbine- 
generator  installation  which-^U  supply 
steam  to  Mobay  at  630  psig/509'F.  It  is 
intended  that  the  electric  power  from 
the  gas  turbine-generators  and  the 
condensing  steam  turbine-generator  will 
be  purchased  by  a  Texas  electric  utility 
company  which  is  interconnected  with 
the  Electric  Reliability  Council  of  Texas 
regional  grid. 

ERA  has  determined  that  the  petition 
appears  to  include  sufficient  evidence  to 
support  an  ERA  determination,  and  it  is 
therefore  accepted  pursuant  to  10  CFR 
501.3.  A  review  of  the  petition  is 
provided  in  the  SUPPI£MEMTARY 
INFOMMATION  section  below. 

As  provided  for  in  sections  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33.  interested  persons  are  invited  to 


submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification,  as  well  as 
other  documents  and  supporting 
materials  on  this  proceeding,  is 
available  upon  request  through  DOE, 
Freedom  of  Information  Reading  Room, 
1000  Independence  Avenue,  SW,  Room 
lE-190,  Washington,  DC.  20585,  from 
9:00  a.m.  to  4:00  p.m.,  Monday  throu.^h 
Friday,  except  Federal  holidays. 

ERA  wi'l  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
extension,  together  with  a  statement  of 
reasons  therefor,  would  be  published  in 
the  Federal  Re^ster. 
DATES:  Written  comments  are  due  on  or 
before  August  1. 1985.  A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period. 
ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Office  of 
Fuels  Programs.  Room  GA-073,  Forrestal 
Building,  1000  Independence  Avenue. 
SW,  Washington.  D.C.  20585  (Attn: 
Frank  Duchaine). 

Docket  No.  ERA-FC  85-012  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACr 
Frank  Duchaine.  Office  of  Fuels 

Programs,  Economic  Regulatory 

Administration,  1000  Independence 

Avenue,  SW,  Room  GA-045, 

Washington,  DC.  20585,  Telephone 

(202)  252-8233 
Steven  E.  Ferguson,  Office  of  General 

Counsel,  Department  of  Energy, 

Forrestal  Building.  Room  6A-113. 1000 

Independence  Avenue.  SW. 

Washington.  D.C.  20585.  Telephone 

(202)  252-6947. 

SUPPLEMENTARY  INFORMATION:  The 
cogeneration  plant  system  will  consist 
of  three  General  Electric  MS7001E  gas 
turbine-generators,  coupled  to  three 
supplementary-fired  HRSGs  and  a  single 
automatic  extraction/admission 
condensing  steam  turbine-generator. 
The  HRSGs  are  supplementary-fired. 
The  steam  turbine  is  sized  to  handle  the 
total  steam  generation  with  unfired 
HRSGs  at  minimum  ambient 
temperature  minus  the  minimum  process 
steam  flow  required  by  Mobay.  This  is 
necessary  to  provide  an  economical 
cogeneration  plant  that  will  also  have 
the  required  operational  flexibility  to 
respond  to  changing  process  steam 


demund.  The  gas  turbines  and  the 
condensing  steam  turbine-generator  are 
connected  to  electrical  generating  units 
which  have  a  design  net  capacity  of 
329.320  kilowatts  (average  life)  at  69°F 
dry  bulb  ambient  and  60"F  wet  bulb 
ambient  with  200,000  pph  steam  to 
process  and  supplementary-fired 
HRSGs. 

The  purpose  of  the  General  Electric 
MS7001E  will  be  to  serve  as  the 
cogeneration  system's  prime  mover, 
providing  power  for  the  generation  of 
electricity  and  the  source  of  high 
temperature  exhaust  gas  which  will  be 
assisted  by  supplemental  firing  of 
natural  gas  in  the  HRSGs  for  the 
sequential  production  of  steam  for 
industrial  applications  and  the  steam 
turbine-generator. 

The  petitioner  proposes  to  burn 
natural  gas  in  the  combustion  gas 
turbine  and  HRSGs. 

The  cogeneration  facility  is  classified 
as  a  electric  powerplant  under  FUA 
because  more  than  50  percent  of  its  net 
annual  electric  generation  will  be  sold. 

Section  212(c)  of  the  Act  and  10  CFR 
503.37  provide  for  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  II  of  FUA.  In 
accordance  with  the  requirements  of 
S  503.37(a)(1),  GE  has  certified  to  ERA 
that: 

1.  The  oil  or  gas  to  be  consumed  by 
the  cogeneration  facility  will  pe  less 
than  that  which  would  otherwise  be 
consumed  in  the  absence  of  the 
cogeneration  facility,  where  the 
calculation  of  savings  is  in  accordance 
with  10  CFR  503.37(b):  and 

2.  The  use  of  a  mixture  of  oil  or 
natural  gas  and  an  alternate  fuel  for  the 
cogeneration  facility,  for  which  an 
exemption  under  10  CFR  503.38  would 
be  available,  would  not  be  economically 
or  technically  feasible. 

In  accordance  with  the  evidentiary 
requirements  of  §  503.37(c)  (and  in 
addition  to  the  certification  discussed 
above),  GE  has  included  as  part  of  its 
petition: 

1.  Exhibits  containing  the*  basis  for  the 
certifications  described  above:  and 

2.  An  environmental  impact  analysis, 
as  required  under  10  CFR  503.13. 

In  processing  this  exemption  request, 
ERA  will  comply  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA):  the  Council  on 
Environmental  Quality's  implementing 
regulations.  40  CFR  Part  1500  et  seq.: 
and  DOE's  guidelines  implementing 
those  regulations,  published  at  45  P'R 
20694,  March  28, 1980.  NEPA  compliance 
may  involve  the  preparation  of  (1)  an 
Environmental  Impact  Statement  (EIS); 
(2)  an  Environmental  Assessment;  or  (3) 
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a  memorandum  to  the  file  finding  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  environment.  If  an  EIS  is 
determined  to  be  required,  ERA  will 
publish  a  Notice  of  Intent  to  prepare  an 
FIS  in  the  Federal  Register  as  soon  as 
possible.  No  final  action  will  be  taken 
on  the  exemption  petition  until  ERA's 
NEPA  compliance  has  been  completed. 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  det(?rmination  that 
GE  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
based  on  the  entire  record  of  this 
proceeding,  including  any  comments 
received  during  the  public  comment 
period  provided  for  in  this  notice. 

Issued  in  Washington.  DC.  on  May  22. 1985. 
Rol>ert  L.  Oavies, 

Director.  Coal  and  Elealricity  Division,  Office 
of  Fuels  Programs.  Ecopomic  Regulatory 
Administration. 
|FR  Doc.  85-14500  Filed  6-14-85;  8:45  am) 

BILLING  CODE  M50-01-M  ' 


(Docket  No.  ERA-FC-85-001;  OFP  Case  No. 
63025-9264-20-24] 

Gilroy  Energy  Co.,  Inc.;  Order  Granting 
Exemption 

agency:  Economic  Regulatory 
Administration.  DOE. 
action:  Order  granting  to  Gilroy  Energy 
Company.  Inc.,  Exemption  from  the 
Prohibitions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  given  notice 
that  it  has  granted  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  II  of  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978,  42 
U.S.C.^8301  etseq.  ("FUA"  or  "the  Act") 
to  Gilroy  Energy  Company',  Inc.  (Gilroy 
or  "the  petitioner").  The  permanent 
cogeneration  exemption  permits  the  use 
of  natural  gas  as  the  primary  energy 
source  for  a  115  MW  (net,  approximate) 
combined  cycle  cogeneration  facility 
designed  to  produce  electricity  and 
process  steam  at  Gilroy  Foods,  Inc., 
plant  in  Gilroy,  California.  The  final 
exmeption  order  and  detailed 
information  on  the  proceeding  are 
provided  in  the  SUPPLEMENTARY 
INFORMATION  section,  below. 
DATES:  The  order  shall  take  effect  on 
August  16, 1985.  The  public  file 
containing  a  copy  of  the  order,  other 
documents,  and  supporting  materials  on 
this  proceeding  is  available  upon 
request  through  DOE.  Freedom  of 
Information  Reading  Room.  1000 


Independence  Avenue.  SW.  Room  lE- 
190.  Washington,  D.C.  20585.  Monday 
through  Friday,  9:00  a.m.  to  4:00  p.m.. 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  G.  Blackmore.  Office  of  Fuels 

Programs.  Economic  Regulatory 

Administration,  1000  Independence 

Avenue,  SW.  Room  GA-045. 

Washington,  D.C.  20585,  Phone  (202) 

252-1774 
Steven  E.  Ferguson,  Office  of  General 

Counsel.  Department  of  Energy. 

Forrestal  Building,  Room  6A-113. 1000 

Independence  Avenue.  SW, 

Washington.  D.C.  20585.  Phone  (202) 

252-6947. 
SUPPLEMENTARY  INFORMATION:  On 
January  24, 1985,  Gilroy  petitioned  ERA 
under  section  212  of  FUA  and  10  CFR 
503.37  for  a  permanent  cogeneration 
exemption  to  permit  the  use  of  natural 
gas  in  a  115  MW  (net,  approximate) 
combined  cycle  cogeneration  facility 
consisting  of  a  gas  turbine  generator, 
waste  heat  recovery  steam  generator, 
and  a  steam  extraction  turbine 
generator.  As  all  of  the  net  annual 
generation  of  electrical  power  from  the 
unit  will  be  sold  to  the  Pacific  Gas  and 
Electric  Company,  the  unit  is.  by 
definition,  an  electric  powerplant  under 
10  CFR  500.2.  The  facility  will  produce 
approximately  80,000  pounds  of  steam 
per  hour  which  will  supply  Gilroy  Foods' 
needs.  Gilroy  will  operate  the  facility. 

Basis  for  Permanent  Exemption  Order 

The  permanent  exemption  order  is 
based  upon  evidence  in  the  record 
including  Gilroy's  certification  to  ERA, 
in  accordance  with  10  CFR  503.37(a)(1). 
that: 

1.  The  oil  or  natural  gas  to  be 
consumed  by  the  cogeneration  facility 
will  be  less  than  that  which  would 
otherwise  be  consumed  in  the  absence 
of  such  cogeneration  facility,  in 
accordance  with  10  CFR  503.37(a)(l)(i); 
and 

2.  The  use  of  a  mixture  of  natural  gas 
and  coal  or  oil  and  coal  in  the 
cogeneration  facility,  will  not  be 
technically  feasible,  in  accordance  with 
10  CFR  503.37(a)(l)(ii). 

Procedural  Requirements 

In  accordance  with  the  procedural 
requirements  of  section  701(c)  of  FUA 
and  10  CFR  501.3(b),  ERA  published  its 
Notice  of  Acceptance  of  Petition  and 
Availability  of  Certification  in  the 
Federal  Register  on  March  22. 1985  (50 
FR  11536),  commencing  a  45-day  public 
comment  period. 

A  copy  of  the  petition  was  provided  to 
the  Environmental  Protection  Agency 
for  comments  as  required  by  section 


701(f)  of  the  Act.  During  the  comment 
period,  interested  persons  were  afforded 
an  opportunity  to  request  a  public 
hearing.  The  comment  period  closed  on 
May  6. 1985;  no  comments  were  received 
and  no  hearing  was  requested. 

NEPA  Compliance 

After  review  of  the  petitioner's 
environmental  impact  analysis,  together 
with  other  relevant  information,  ERA 
has  determined  that  the  granting  of  the 
requested  exemption  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA). 

Order  Granting  Permanent  Exemption 

Based  upon  the  entire  record  of  this 
proceeding.  ERA  has  determined  that 
Gilroy  has  satisfied  the  eligibility 
requirements  for  the  requested 
permanent  cogeneration  exemption,  as   • 
set  forth  in  10  CFR  503.37.  Therefore, 
pursuant  to  section  212(c)  of  FUA.  ERA 
hereby  grants  a  permanent  cogeneration 
exemption  to  Gilroy  to  permit  the  use  of 
natural  gas  as  the  primary  energy  source 
for  its  cogeneration  facility  at  Gilroy 
Foods,  Inc..  Gilroy.  California. 

Pursuant  to  section  702(c)  of  the  Act 
and  10  CFR  501.69,  any  person  aggrieved 
by  this  order  may  petition  for  judicial 
review  thereof  at  any  time  before  the 
60th llay  following  the  publication  of 
this  order  in  the  Federal  Register.  ^ 

Issued  in  Washington,  D.C,  on  June  6, 1985. 
Rolwrt  L  Dayies, 

Director,  CoSi  and  Electricity  Division,  Office 
of  Fuels  Programs,  Economic  Regulatory 
Administration. 
[FR  Doc.  85-14498  Filed  6-14-85:  8:45  am) 

BILLINO  CODE  64S(M)1-«I 


[Docket  No.  ERA-FC-85-014;  OFP  Case  No. 
67039-9277-20-24] 

Simpson  Paper  Co.;  Petition  for 
Exemption 

agency:  Economic  Regulatory 
Administration.  DOE. 
action:  Notice  of  Acceptance  of  Petition 
for  Exemption  and  Availability  of 
Certification  by  Simpson  Paper 
Company^ 

summary:  On  May  6. 1985.  Simpson 
Paper  Company  (Simpson),  filed  a 
petition  with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  requesting  a  permanent 
cogeneration  exemption  for  a  proposed 
electric  powerplant  to  be  located  at  its 
Pomona.  California  paper  mill,  from  the 
prohibitions  of  Title  II  of  the  Powerplant 
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and  Industrial  Fuel  Use  Act  of  1978  (42 
U.S.C.  8301  et  seq.)  (  FUA"  or  "the 
Act").  Title  II  of  FUA  prohibits  both  the 
use  of  petroleum  and  natural  gas  as  a 
primary  energy  source  in  any  new 
powerplant  and  the  construction  of  any 
such  facility  without  the  capability  to 
use  an  alternate  fuel  as  a  primary 
energy  source.  Final  rules  setting  forth 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohibitions  of 
Tide  II  of  FUA  are  found  in  10  CFR  Parts 
500,  501,  and  503  Final  rules  governing 
the  cogeneration  exemption  were 
revised  on  June  25. 1982  (47  FR  29209. 
July  6. 1982).  and  are  found  at  10  CFR 
503.37. 

The  proposed  powerplant  for  which 
the  petition  was  filed  is  an 
approximately  33.37  KfW  (net)  combined 
cycle  cogeneration  facility  consisting  of 
a  gas  turbine  generator,  a  waste  heat 
recovery  boiler,  a  duct  burner  and 
i-ncillary  equipment.  The  plant  will  bum 
t  atural  gas  or  No.  2  fuel  oil.  It  is 
expected  that  virtually  all  of  the  net 
annual  electric  power  produced  by  the 
cogenerator  will  be  sold  to  Southern 
California  Ed-son  Company  (Edison), 
making  the  cogeneration  facility  an 
electric  powerplant  pursuant  to  the 
deHnitions  contained  in  10  CFR  500.2. 
The  facility  will  produe  approximately 
116.300  lbs.  of  steam  per  hour  which  wil! 
supply  Simpson's  needs.  Simpson  will 
operate  the  facility. 

ERA  has  determined  that  thef<etition 
appears  to  include  sufficient  evidence  to 
support  an  EIl(\  determination  on  the 
exemption  request  and  it  is  therefore 
accepted  pursuant  to  10  CFR  501.3.  A 
review  of  the  petition  is  provided  in  the 
SUPPLEMENTARY  ^FORMATION  section 
bi;low. 

As  provided  for  in  sections  701  (c)  and 
(d)  of  RJA  and  10  CFR  501.31  and 
501. .33.  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  containing  a  copy  of 
this  Noiice  of  Acceptance  and 
Availability  of  Certification  as  well  as 
other  documents  and  supporting 
materials  on  this  proceeding  is  available 
upon  request  through  DOE,  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue,  SW.,  Room  lE- 
190.  Washington.  D.C.  20585,  from  900 
a.m.  to  4:00  p  m..  Monday  through 
Friday,  except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 


statement  of  reasons  therefor,  would  be 
published  in  the  Federal  Register. 
DATES:  Written  comments  are  due  on  or 
before  August  1. 1985.  A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period. 

ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit.  Office  of  Fuels  Programs. 
Room  GA-007.  Forreslal  Building.  1000 
Independence  Avenue.  SW. 
Washington.  D.C.  20585. 

Docket  No.  ERA-FC-85-014  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  G.  Blackmore.  Office  of  Fuels 
Programs.  Economic  Regulatory 
Administration.  1000  Independence 
Avenue,  SW,  Room  GA-045, 
Washington,  D.C.  20585.  Phone  (202) 
252-1774 
Steven  E.  Ferguson,  Office  of  the 
General  Counsel,  Department  of 
Energy,  Forrestal  Building.  Room  6A- 
113, 1000  Independence  Avenue,  SW, 
Washington,  D.C.  20585.  Phone  (202) 
252-6947. 

SUPPLEMENTARY  INFORMATION:  Simpson 
proposes  to  install  a  cogeneration 
system  at  their  paper  mill  in  Pomona. 
California,  which  will  (l)  generate 
electrical  power  for  sale  to  Edison,  and 
(2)  produce  steam  to  meet  Simpson's 
requirements.  The  proposed 
cogeneration  system  will  be  operated  by 
Simpson.  The  system  will  consist  of  a 
gas  turbine  generator  which  will 
produce  electric  power,  a  waste  heat 
recovery  boiler,  a  duct  burner  and 
an'^iliary  equipment. 

The  cogeneratiun  facility  is  classified 
as  an  electric  power-plant  under  FUA 
because  more  than  50  percent  of  its  net 
annual  electric  generation  will  be  sold. 

Section  212(c)  of  the  Act  and  10  CFR 
503.37  provide  for  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  II  of  FU.^.  In 
accordance  with  the  requirements  of 
5  503.37(a)(1).  Simpson  has  certified  to 
ERA  that: 

1.  The  oil  or  gas  to  be  consumed  by 
the  cogeneration  facility  will  be  less 
than  that  which  would  otherwise  be 
consumed  in  the  absence  of  the 
pioposed  powerplant.  where  the 
calculation  of  savings  is  in  accordance 
with  10  CFR  503.37(b):  and 

2.  The  use  of  a  mixture  of  petroleum 
or  natural  gas  and  an  alternate  fuel  in 
the  cogeneration  facility,  for  which  an 
exemption  under  10  CFR  503.38  would 
be  available,  would  not  be  economically 
or  technically  feasible. 


In  accordance  with  the  evidentiary 
requirements  of  §  503.37(c)  (and  in 
addition  to  the  certifications  discussed 
above).  Simpson  has  included  as  part  of 
its  petition: 

1.  Exhibits  containing  the  basis  for  the 
certifications  described  above;  and 

2.  An  environmental  impact  analysis, 
as  required  under  10  CFR  503.13. 

In  processing  this  exemption  request. 
ERA  will  comply  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA);  the  Council  on  " 
Environmental  Quality's  implementing 
regulations.  40  CFR  Part  1500  et  seg  .; 
and  DOE  guidelines  implementing  those 
regulations,  published  at  45  FR  20GW4. 
March  28. 1980.  NEP.A  compliance  may 
V  involve  the  preparation  of  (1)  an 
/   Environmental  Impact  Statement  (F.IS): 
(2)  an  Environmental  Assessment;  or  (3) 
a  memorandum  to  the  file  finding  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  environment.  If  an  EIS  is 
determined  to  be  required.  ERA  will 
publish  a  Notice  of  Intent  to  prepare  an 
EIS  in  the  Federal  Register  as  soon  as 
practicable.  No  final  action  will  be 
taken  on  the  exemption  petition  until 
ERA'S  NEPA  compliance  has  been 
complefed. 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  thai 
Simpson  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
based  on  the  entire  record  of  this 
proceeding,  including  any  comments 
received  during  the  public  comment 
period  provided  for  in  this  notice. 

Issufd  in  Washington.  D.C.  on  June  7.  19H5. 
Robert  L.  Davwt.. 

Director.  Coal  and  Electricity  Division.  OfHc^' 

ofFut'ls  Programs.  Economic  Ref>ulator\ 

Administnilion. 

[FR  Doc  85-14499  Filed  6-14-85:  8:45  am] 

BILUNG  CODE  MS0-01-M 


Federal  Energy  Regulatory 
Commission 

{Docket  No.  TA85-2- 1-000  and  TA85-2-1- 
0011 

Alabama-Tennessee  Natural  Gas  Co.; 
Proposed  PGA  Rate  Adjustment 

June  11.  1985 

Take  notice  that  on  May  31, 1985. 
Alabama  Tennessee  Natural  Gas 
Company  (Alabama-Tennessee).  Post 
Office  Box  918,  Florence.  Alabama. 
35631.  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff  Original  Volume  No.  1. 
the  following  tariff  sheets: 
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Third  Revised  Sheet  N(|  4 

or 
AlleniHlc  Third  Revised  Sheet  No.  4 

and 
Sifcond  Revised  Sheet  No.  5 

These  tariff  sheets  are  proposed  to 
become  effective  July  1, 1985.  Alabama- 
Tennessee  states  that  the  purpose  of  this 
filing  is  to  adjust  its  rates  to  conform  to 
the  rates  of  its  suppliers,  Tennessee  Gas 
Pipeline  Company  (Tennessee),  a 
Division  of  Tenneco,  Inc.,  and  Sun 
Exploration  and  Production  Company. 
Alabama-Tennessee  states  that  the 
changes  in  its  rates  have  been  made  in 
conformity  with  the  PGA  and  related 
provisions  of  its  larriff  and  the 
conditions  contained  in  the  Stipulation 
and  Agreement  in  Docket  No.  RP83-24- 
000. 

The  tariff  sheets  submitted  herewith 
provide  for  the  following  rates: 


Rale  scfiedule 


Rales  after 

curreni 
ad|ustmenl 


Third  Revised  Sheet  Na  4 


Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jutisdictional  customers  and 
affected  State  Regulatory  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  19, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary: 
|FR  Doc  85-14484,  Filed  6-14-85:  8:45  am] 
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Alternate  Third  Rtviied  Sheet  No.  4 
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(Docket  No.  CI85-496-000] 

Anadarko  Production  Co.;  Application 

June  11, 1985. 

Take  Notice  that  on  June  3, 1985. 
Anadarko  Production  Company  filed  an 
Application  for  Limited-Term  Partial 
Abandonment  Authorization  and  for 
Blanket  Limited-Term  Certificates  of 
Public  Convenience  and  Necessity  to 
authorize  a  special  marketing  program 
entitled  "Anadarko's  Production 
Marketing  Program"  ("Pro-Mart"). 
Applicant  proposes  to  conduct  this 
program  in  a  manner  similar  to  those 
SMP  extensions  authorized  by  the 
Commission  on  September  26. 1984  in 
Docket  Nos.  CI83-269.  et  al.  Under  Pro- 
Mart,  Applicants  would  market  released 


gas.  The  authority  sought  herein  would 
authorize  the  limited-term  abandonment 
of  the  sale  of  the  released  gas  to  existing 
purchasers,  and  the  resale  of  that  gas  to 
Pro-Mart  purchasers,  pursuant  to  section 
7  of  the  Natural  Gas  Act.  In  addition,  the 
proposed  authorization  would  authorize 
interstate  pipeline,  distributors  and 
Hinshaw  pipelines  to  transport  Pro-Mart 
volumes  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  and  would  authorize 
intrastate  pipelines  to  transport  Pro- 
Mart  volumes  pursuant  to  section 
311(a)(2)  of  the  Natural  Gas  Policy  Act 
of  1978. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  protest 
with  reference  to  said  application 
should  on  or  before  June  26, 1985,  file 
with  the  Federal  Energy  Regulatory 
Commission,  Washington,  D.C.  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  a;id 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  this  procedure  herein  provided 
for,  unless  Applicant  is  otherwise 
advised,  it  will  be  unnecessary  for 
Applicant  to  appear  or  to  be  represented 
at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc.  85-14487  Filed  6-14-85;  8:45  am] 
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I  Docket  No.  ER95-54S-000I 

Boston  Edison  Co.;  Filing  of 
Cancellation  of  Rate  Schedule 

June  7.  1985 

The  filing  Company  submits  the 
following: 

Take  notice  that  Boston  Edison 
Company  ('Boston  Edison")  on  May  29. 
1985.  filed  a  notice  of  canctllation  of  its 
Rdte  Schedule  FERC  No  71  for  service 
to  the  Fitchburg  Gas  and  Electric  Light 
Company  ( "Fitch!;  urg').  According  to 
Boston  Edison.  Fitchburg  has  failed  to 
pay  its  hill  for  power  delivered  in  March 
1985  and  hds  made  clear  that  it  will  be 
delinquent  in  payment  of  bills  for 
succeeding  months.  Boston  Edison  seeks 
to  cancel  the  rate  schedules  if  (1) 
Fitchburg  does  not  give  prompt  written 
assurance  that  it  will  continue  to 
perform  under  the  contract,  and  |2) 
Fitchburg  does  not  pay  its  bills 
according  to  a  schedule  of  payments 
that  would  end  delinquent  payments  by 
early  July  1985. 

Boston  Edison  asks  that  the  notice  of 
cancellation  be  made  effective  on  July 
28.  1985.  sixty  days  from  the  date  of  the 
filing.  Boston  Edison  states  that  it  will 
move  to  withdraw  the  notice  before  the 
requested  effective  date  if  Fitchburg 
gives  assurance  of  continued 
performance  and  meets  the  schedule  of 
payments. 

Boston  Edison  states  that  it  has 
served  copies  of  its  filing  on  Fitchburg 
and  the  Massachusetts  Department  of 
Public  Utilities. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
U.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  .M.iy  22. 
1965.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  b'j!  will 
not  ser\e  to  make  protesiants  parties  to 
the  proceeain^.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  availdble 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|PR  Doc  85-14485  F-'.ed  6-1+-85:  8;45  am| 
s-'LUNG  cooc  crir-oi-M 


IProlect  No.  7704-0021 

Enumclaw/Washington  Associates; 
Surrender  of  Preliminary  Permit 

|une  1^  1985. 

Take  notice  that  Enumclaw/ 
Washington  lAssociates.  Permittee  for 
the  Mud  Mountain  Project  No.  7704.  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  7704  was  issued  on  August  8. 
1984,  and  would  have  expired  on 
January  30, 1986.  The  project  would 
have  been  located  at  the  Army  Corps  of 
Engineers'  Mud  Mountain  Dam  on  the 
White  River  in  King  and  Pierce 
Counties.  Washington. 

The  Permittee  filed  the  rqeuest  on 
April  8. 1985,  and  the  preliminary  permit 
for  Project  No.  7704  shall  remain  in 
effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunday  or  holiday  a 
described  in  18  CFR  385.2007.  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site  may  be  filed  on  the  next 
business  day 
Kenneth  F.  Plumb. 
St-'cretury. 

jKR  Uoc.  85-14488  Filed  6-14-85;  8:45  am) 
nLLMtO  cooc  (717-01-11 


[  Docket  No.  RPa5-1S9-000 1 

Florida  Gas  Transmission  Co.; 
Proposed  Changes  in  F  ERC  Gas  Tariff 

|une  11. 1985. 

Take  notice  that  on  June  3. 1985. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  the  following 
tariff  sheet  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1: 

First  Revised  Sheet  No.  16. 

The  proposed  effective  date  for  the 
sheet  is  July  1.  1985. 

The  change  reflected  in  the  First 
Revised  Sheet  No.  16  will  allow  FGT  the 
flexibility  to  increase  the  pressure  at 
delivery  points  on  its  system,  subject  to 
the  caveat  thai  any  such  increase  will 
not  be  permitted  if  if  woul^.  in  FGT's 
sole  discretion,  adversely  affect  the 
operation  of  FGT's  system  or  inhil'il 
FGT's  ability  to  deliver  gas  to  FGT's 
other  customers. 

FGT  sta'es  that  a  copy  of  its  filing  has 
been  served  on  all  jurisdictional 
customers  served  h\  FGT  and  the 
appropriate  state  rommissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  siich  motions  or  protests 
should  be  filed  on  or  before  June  19, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protesiants  parlies  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secrntury. 
jFR  Dor.  85-14486  Filed  6-14-85;  8;45  am| 
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(Docket  Nos  CP8S-5«0-000,  CP8S-58 1-000. 
CP85-582-000.  CP85-583-000.  CP85-584- 
0001 

Northwest  Central  Pipeline  Corp.; 
Applications 

June  11.  1985. 

Take  notice  that  on  June  5. 1985. 
Northwest  Central  Pipline  Corporation 
(Applicant).  P.O.  Box  3288,  Tulsa. 
Oklahoma  74101.  filed  in  Docket  Nos. 
CPH5-580-000.  CP85-581-000.  CP85-582- 
000.  CP85-583-000.  and  CP85-5fl4-000 
applications  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  limited-term 
certificates  of  public  convenience  and 
necessity  authorizing  the  continued 
transportation  of  natural  gas  which 
service  has  previously  commenced 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157  205).  all  as 
more  fully  set  forth  in  the  applications 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

'J'he  Appendix  hereto  provides  details 
for  each  of  the  referenced  dockets  under 
which  Applicant  proposes  to  continue 
transporting  natural  gas.  Applicant 
states  that  the  volumes  to  be 
transported  would  be  received  into  its 
system  at  exis'ing  points  of 
intenumnection  and  redelivery  would  be 
at  existing  points  of  delivery  with  either 
the  end  users  or  the  representative  local 
distribution  companies. 

Applicant  would  receive  the  subject 
transportation  volumes  at  existing 
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receipt  points  on  its  system  and 
Applicant  would  redeliver  the  subject 
transportation  volumes  at  existing 
points  or  redelivery  as  reflected  in 
applicable  §157.209  prior  notice 
proceedings  which  are  identified  in  the 
Appendix  hereto. 

Applicant  is  charging  all  of  the 
shippers  referenced  here-in  the  then- 
effective  rates  and  provisions  as  set 
forth  in  Applicant's  FERC  Gas  Tariff. 
Original  Volume  No.  2.  including  7.00 
cents  per  Mcf  per  100  miles  of  forward 
haul  transportation  and  1.00  cent  per 
Mcf  per  100  miles  for  backhaul 
transportation.  I 

In  Docket  Nos.  CPB5-580-00G.  CP85- 
581-000.  CP85-583-000.  and  CP85-584- 
000  Applicant  is  collecting  a  GRI 
Funding  Unit  of  1.25  cents  as  reflected  in 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1. 

Any  person  desiring  to  be  heard  or  to 


make  any  protest  with  reference  to  said 
application  should  on  or  before  June  21, 
1985,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 

Appendix 


Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commissions  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary: 


Docket  No 


Disl'ibution  CO 


Enc-uSBf 


CP85- 580-000 


CP85-58 1-000 
CP85- 582-000 


CPe5-583-000 
CP85-584-000 


The  Gas  Service  Co j  B.F.  Goodnch  Co 

(2) J i  Pester  Retmi-ig  Co 

Acadian       Gas       Pipeline  1  Uokxi     Te«is     Petroleum 

System.  I     Corp 

Umon  Gas  System.  Inc City  o(  Cotteywlle,  KS 


;  (') 


PetroMe  Corp 


Producer/supplier 


Scissortail      Natural      Gas 
Co». 

do 

Umon  Texas  Products  Corp. 


Colonial  Corp 

Scissortail      Natural 
Co» 


Gas 


Transporta- 
tion 

volumes 
(million  Btu 

per  day) 


5.000 

1.800 
6.000 

1.700 
1.500 


Term 


('). 


(■) 

Sept.  6,  1985 ' 


Feb  4.  1986  V 
Aug  22.1985' 


Other  transporters 


ANR  Pipeline  Co.. 


'  TransportatKJO  service  extends  on  a  month-to-month  basis 

■  Deliveries  are  made  directly  to  the  end-user,  without  the  aid  of  a  local  distribution  company. 

'  TransporUtion  service  6  being  rendereo  tor  Scissortail  rather  than  lor  the  end-user 

'  The  term  may  be  emended  by  mjtual  agreement  ol  the  parlies 


|FR  Doc.  85-14489  Filed  6-14-85;  8:45  am] 
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(Docket  No.  SAe5-34-0001 

Northwest  Central  Pipeline  Corp.; 
Petition  for  Staff  Adjustment  and 
Interim  Relief        i 

June  12,  1985. 

On  May  16, 1985.  Northwest  Central 
Pipeline  Corporation  (Northwest 
Central).  P.O.  Box  3288.  Tulsa. 
Oklahoma  74101,  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  petition  pursuant  to 
section  206(d)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).  15  U.S.C  3346(d) 
(1982).  and  §  282.206(h)  of  the 
Commissions  Regulations,  18  CFR 
206(h).  Northwest  Central  seeks  an 
order  from  the  Director  of  the  Office  of 


Pipeline,and  Producer  Regulations 
(Director)  exempting  from  incremental 
pricing  certain  customers  located  in 
industrial  areas  of  Kansas  City,  Kansas, 
which  are  served  by  Northwest  Central. 
Additionally,  Northwest  Central 
requests  interim  relief  under  Rule  1113 
of  the  Rules  of  Practice  and  Procedure  in 
order  to  prevent  irreparable  injury. 
Northwest  Central  states  that  its 
service  to  industrial  customers  is  being 
jeopardized  because  these  customers 
are  subject  to  incremental  pricing  under 
Title  II  of  the  Natural  Gas  Policy  Act. 
Northwest  Central's  gas  supply  is  thus 
artificially  increased  by  incremental 
pricing  surcharges  while  gas  delivered 
by  competitors  is  not.  As  a  result,  there 
is  a  potential  for  lost  sales  which  will 
cause  Northwest  Central's  remaining 
customers,  including  high  priority 
residential  and  small  commercial  load 


Prior  notice 
certificate  No. 


CP85-436-000 

CPe5-462-000 
CP85- 148-00 

CP85-452-00 
CP85-461-000 


users,  to  bear  special  hardships, 
inequities  or  unfair  distribution  of 
burdens  within  the  meaning  of  NGPA 
section  502(c).  Northwest  Central 
believes  that  relief  needs  to  be  granted 
to  prevent  such  a  result. 

Northwest  Central  asserts  that  these 
industrial  customers  play  a  vital  role  in 
protecting  high  priority  end  users  by 
absorbing  a  portion  of  the  pipeline's 
fixed  costs  through  their  off  peak 
purchasers.  In  support  of  their  petition. 
Northwest  Central  points  out  the 
Director  recently  ruled  in  Pacific  Gas 
and  Electric  Co..  27  FERC  62.353  (1984) 
and  Southern  California  Gas  Co..  28 
FERC  62.302  at  p.  63.575  (1984)  that  the 
"primary  concern  must  be  the  impact  on 
high  priority  users"  in  determining 
whether  to  grant  exceptions  to  prevent 
load  loss  to  alternative  fuels.  The 
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Director  granted  PG&H  ;ind  SoCal 
exemptions  from  incremental  pricing 
based  upon  findings  that  the  two 
companies  had  lost  existing  lead  and 
could  not  attract  new  load.  .Northwest 
Central  feels  that  absent  the  incremental 
pricing  surcharge  they  would  be  able  to 
compete  with  other  natural  gas  suppliers 
and  thus  not  overburden  their  high 
priority  users. 

In  addition.  Northwest  Central 
requests  interim  reUef  pursuant  to 
S  385.1113  of  the  Commissions 
Regulations  p'^nding  a  decision  on  this 
petition. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  Subpart  K.  All  motions  to 
intervene  must  be  filed  with  15  days 
after  publication  of  this  notice  in  the 

.  Federal  Register. 
Kenneth  F.  Plumb. 

Sticretary. 

|fR  Doc.  85-14490  Filed  6-14-«5;  8:45  am| 

BILUfM  COOC  C717-01-« 


lOockct  No.  RPt5-15»-0(X» 

Raton  Natural  Gas  Co.;  Change  In 
Rates 

June  11. 1985. 

Take  notice  that  Raton  .Natural  Cas 
Company  (Raton)  on  June  3. 1985. 
tendered  for  filing,  proposed  changes  in 
Its  FERC  Gas  Tariff.  Volume  No.  1. 
consisting  of  Second  Substitute  Thirty- 
third  Revised  Sheet  No.  3a.  The  change 
in  rate  is  for  jurisdictional  sales  and 
service. 

Raton  states  that  the  instant  filing  is  a 
restatement  of  rates  as  required  by  18 
CFRl54.38(d)(4)(vi)(a)ofthe 
Regulations  and  does  not  increase  or 
decrease  revenue  but  reallocates  cost  of 
service  between  Demand  and 
Commodity. 

When  Second  Substitute  Revised 
Sheet  No  3a  is  made  effective  on 
November  1, 1985.  Raton's  subsequent 
filed  Thirty-forth  Revised  Sheet  No.  3a 
must  be  changed.  To  effect  this  change 
Raton  has  filed  Substitute  Thirty-fourth 
Revised  Sheet  No.  3a  to  be  effective 
April!.  1985. 

Copies  of  Raton's  filing  are  on  file 
with  the  Commission  and  are  available 
fur  public  inspection.  In  addition,  copies 
have  been  ser\ed  on  Raton's 


Jurisdictional  Customer  and  the  .New 
Mexico  Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CHR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  19. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protectants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copie.s  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Keaneth  F.  Plumb. 
Secretary: 
[FR  Doc.  85-14491  Filed  6-14-85;  8:45  am] 

aiUJNQ  COM  «717-0I-M 

(Docket  No.  EF85-4071-OOOI 

Southwestern  Power  Administration; 
Filing 

June  12.  1985. 

Take  notice  that  the  Deputy  Secretary. 
U.S.  Department  of  Energy  on  May  22. 
1985.  submitted  to  the  Commission  for 
confirmation,  approval  and  placement  in 
effect  on  a  final  basis,  pursuant  to  the 
authority  vested  in  the  Commission  by 
Delegation  Order  No.  0204-108.  the 
proposed  Rate  Schedule  P-4B  for  the 
period  July  1.  1985.  through  September 
30. 1986.  The  new  rate  schedule  will 
provide  for  borderline  peaking 
arrangements  to  replace  borderline  firm 
service  arrangements  to  various 
municipal  customers  in  Oklahoma  and 
part  of  Arkansas  served  through  non- 
Federal  transmission  systems. 
Participation  in  service  under  Rate 
Schedule  P-4B  is  voluntary  and  affects 
neither  rates  charged  to  customers 
served  by  t.he  Southwester  Power 
Administration  (SWPA)  nor  the  net 
results  of  SWPA'9  1983  Integrated 
System  Power  Repayment  Study.  The 
Deputy  Secretary  confirmed,  approved 
and  place  in  effet^t  on  an  interim  basis 
under  Delegation  Order  No.  0204-108. 
the  proposed  Rate  Schedule  4-4B  for  the 
period  requested. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  iriprvene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washinglon. 


D.C.  20426.  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  petitions  or  protest 
should  be  filed  on  or  before  June  26. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Sfkrvliiry. 
|FR  Doc,  8.5-14492  Filed  6-14-^;  8:43  am) 

BlILING  CODE  a7l7-01-M 


I  Docket  No.  G-4824-000  el  at.  I 

Texaco,  Inc.,  et  al.;  Applications  for 
Certificates.  Abandonments  of  Service 
and  Petitions  To  Amend  Certificates  ' 

lune  12.  198,5. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  June  28. 
1985,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C.  20426,  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  .214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wi.shing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
"Kenneth  F.  Plumb. 
Seen  tury. 


'  this  riDtiu'  dops  not  pruvide  for  consoliddtion 
tot  hpiirin«  i)f  Ihr  spvrral  in«!tfr»  covprrd  tiLTcin. 
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Docket  No  and  da!e  hied 


Appkcanl 


Purchaset  and  location 


Q-4824-000.  D  May  2B.  1985  » 
G-5362-000.  D.  May  24.  1985  ^ 
G-6591-OOI.  D.  June  3  1985  .. 
G-7186-000.  D.  May  24.  1985  . 


062-47-002.  D.  May  24.  i9B5l.. 

064-108-001.  D  May  23.  196$ 
CI67-I5S4-001.  D.  May  23.  19tS 


C172-854-000.  0.  May  30,  198$ 


Prtcepar  1.000  ft* 


(•) 
CI 


TeitBCO    tnc .    PC.    Bo«    52332.    HouHoo.    Tanas  1  Cities  Sennce  Gas  Company.  Hogoton  Fieta.  Sto- 

77052  vens  and  Seward  Counties.  Kansas 

Te«ac<J  Producing  inc.  PO    Bon  5?332.  Houston     Colorado    Inlerstate    Gas    Company.    Greenwood 
I     Texas  77052  |      ^"9^.  Monon  County.  Kansas 

i  Conoco  Inc  .  P  O  Bo«  2^97.Hous«oo,  Texas  77252  .1  Tennessee   Gas   Pipeline   Company   Rincon   F«td. 
I  I      Stan  County.  Texas 

'  GUI    C3«l    Corporation,    PO    Box    2100.    Houston.     United  Gas  P«)e  Una  Company.  Hayes  Field.  C1t»- 
I     Texas  77252  *•"  »"<^  J^fl  Davis  Pansnes.  Louisiana 

G-13833-003  D  May  24  1985.    .'.  Pmrao*    Producmg    Company.    PO     Box    2864.  j  Pnmos   Gathenng    System    (Su^    to    PetroLewis 

Hdj^o,  La  '1207  i      Funds.  Inc).  Monroe  Field.  Ouachita  and  More- 

I     houae  Panshea.  LouMiana. 

GJtOilCorporatwn  .   .   .» Colomdo   Inleratate  Gas  Company.   Patnck   Draw 

I     Field.  SweelvMlar  County.  Wyorring 
Sun  Expiwaticn  and  Production  Co..  PO  Box  2880.  '  ^tortt>em  Natuiai  Gas  Company.  HuntBaggen  Field. 

Dallas  Texas  75221-2880  Crockett  County.  Taxas. 

Karr-McGee  Corporatoo.  PO   Box  25861.  Qtrtaho-  '  Transcontinental  Gas  Pipe  Line  Corporation.  Ship 
ma  Coy  OWa  7312"^  Slwal  bkK*  33  Platform  B  Offshore  Louisiana 

0168-816-005  June  3  1965  i  PMIips     Petroieum     Company.     336HSAL     BIdg .  ;  Northern  Natural  Gas  Company.  Pandhandle  Area. 

Banlesvute.  OWa  74004  Gray  County.  Texas  ^    _^    I ,,« 

Texaco  Producing  Inc  (Succ  m  Interest  to  Getty  Oil  ,  El  Paso  Natural  Gas  Company.  Boardon  County.    (••) 

Company)  1      Texas 

Final  Oil  &  Gas.  Inc   (Succ  to  Petrofma  Delaware.  I  Transoo  Gas  Supply  Co.  &  Transcontinent*  Gas 


(•) 
(•) 


CI76-733-003.         076-737-003. 

and  076-735-002.  E.  Mar   27 

1985 
079-233-001.  0.  May  30.  1986 


082-213-001.  Apr   !.  1985    .  .. 
085-466-000.  E.  May  20,  196^ 


085-468-000  (O80-B8).  B.  Way 
23.  1985 


Inc  S  Finadet  Exploration),  PO  Box  2159.  Dallas. 
Texas  75221 
Gulf  Oil  Corporation 

Amoco  Production  Company.  PO  Box  50679,  New 
Orleans.  La.  70150 


Pipe  Line  Corporation,  certain  acreage  in  Offshore 
Louisiana  and  Offshore  Texas 
Consolidated    Gas    Supply    Corporation.    Gienviile 

Field.  Gilmer  County.  West  Virginia 
Tennessee  Gas  Pipeline  Company  and  Flonda  Gas 
Transmisaion  Company.   Section  6,   T2S-R13W. 
Stone  County.  Mississippi 
Proven  Properties  Inc  (Succ  in  Interest  to  Pennzoil    Texas  Gas  Transmission  Corporation.  Eugerielsland 
Producing  Company).   PO    Box   2049  Houston.  ;      Area.   Stocks   330   (portion)   and   337.   Offshore 

Texas  77252-2049  [      Louisiana-  

Geo.  Oil  and  Gas  Company  of  Houston.  PO   Box  i  Northwest  Pipeline  Corporation.  Blanco  Mesaverde 


Presaura 
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2511,  Houston  Texas  77001 


085-469-000  (080-89).  B.  Way     do 

23.  1985 
085-470-000  (080-91).  B.  Itay     do 

23.  1985 
CI85-471-000  (080-101).  B.  Wair 

23.  1985 
CI85-488-000  (G- 13633).  B.  May 

24.  1985 


do.. 


085-489-000.  B.  May  31.  19^  . 


O85-490-000.  B.  May  31.  19f5. .. 
085-491-000.  B.  June  3.  198  5 


085-492-000      (073-810). 

June  4.  1985 
C185-493-000     (061-1387). 

June  4.  1985 
C185-494-000      (078-714). 

June  4.  1985 
CI85-495-000,  E.  June  3.  19* 


Pennzoil    Producing '  Company.    PO     Box    2864, 
Monroe.  La  71207 


and    undesignated    Palmer    Fields.    San    Juan 

County.  New  Mexico 
Northwest  Pipeline  Corporafcon.  Twm  Buttes  Field. 

Garfield  County  Cokxado 
Norttwest  Pipeline  Corporation.  Blanco  Mesaverde 

Fiekl.  San  Juan  County.  New  Mexico 
Northwest  Pipeline  Corporation.  Blanco  Mesaverde 

FieW,  San  Juan  County.  New  Mexico 
Pnmos   Gatfienng   System   (Succ    to   Petro-Lewis 

Funds.  Inc.).  Monroe  FieW,  Ouachita  Pansh.  Lou- 
isiana 


AHCO  OH  and  Gas  Company.  Divison  of  Atlantic  i  Warren  Petroleum  Company,  Warren  Monument  and 


RicWieW  Company.  PO  Box  2819.  Dallas.  Texas 
75221. 

....do 


Wheeler  Energy  Company.  810  S  Cmcinnah.  Suite 
200.  Tulsa.  Oklahoma  74119  Attn  Roger  Wheel- 
er, jr 

Amoco  Production  Company.  PO  Box  3092.  Hous- 
ton. Texas  77253, 

do 


do.. 


i 


085-498-000.  B.  June  4.  I 


C;85-499-000  (CI81-478-00H.  B, 

June  3.  1985 
O8S-500-000    (CI79-479).    June 

3.  1985 


Eunice  Plants.  Lea  County.  I^aw  Mexico 

El  Paso  Natural  Gas  Company,  NMFU  Leases.  Lea 

County.  New  Mexico 
Arfiansas  Louisiana  Gas  Company,  Irene  Gau  Well. 

Sec  35  T24N.  R6W.  Garfield  County.  Oklahoma 

Trunkline  Gas  Company,  North  Bird  island.  Klotwrg 

County.  Texas 
United  Gas  Pipe  Line  Company.  North  Laward  FieW. 

Jackson  County.  Texas 
B  Paso  Natural  (ias  Company.  Sams  Ranch  Fiekl. 

Chaves  County.  New  Mexxx) 
Artiansas    Louisiana    Gas    Company.    Section    34. 

TION.  R23W,  Johnson  County.  Arkansas 


Sun  Exptoration  and  Production  Company  (Succ  In 
Interest  to  Phillips  Petroleum  Company),  P  O   Box 

2880  Dallas  Texas  75221-2880  !  ^  „     ,         r-~; r^,^ 

Tumbleviwed    Prodochon    Cofnpany.    3300    South  ;  Panhandle    Eastern     Pipeline    Company.     Carson 

Cedar,  Highway  207,  Borger,  Texas  79007  '      County.  Texas  ,       „,     ,.  „,    rm 

Chevron  US  A  Inc..  PO.  Box  7643.  San  Francisco.  [  Trunkline  Cas  Company.  Vermikon  Block  213.  Otl- 

Calif  94120  i      sfiore  Louisana 

rto  ..    Southern  Natural  Gas  Company  and  United  Gas 

Pipe  bne  Company,  West  Cameron  Bkx*  330 

Fiek).  Offshore  Louisiana 
I        1 


■  Fuel  for  imgat>on  purposes 

=  Fuel  lor  Lessor  lor  Agricultural  Imgalion 

-  lease  Nos  23618.  23783  and  27(i<4  we-e  surrendered  to  the  lessor(sr  covered  by  the  ongmal  contract  Between  the  parties  da>»d  7^ 

58  a^^ml.?^  ThV^i^l;^'G^r^r,r^rhart^r^e"^'^edt^5r^^^^^  fZ^S:i'^l'^or^'::>%  ^  ronov^  conffi.  have  ^  surrendered  or  term«a.ed  ^ 
•^  ^"^X".c'  hls^rs^'CT'c^rtam  acreage  The  leases  nave  been  so«  o,  tosl  because  of  lack  of  productK>n  The  acreage  is  not  commmed  to  a  gas  contract 

:  S^'nfa^Silf"^  ;?  l:^'?'S<SX'4r8392l7  and  839222  to  Questa  Oiland  Gas^ 

>  Al^hvenes  t^Plalfomi    B    have  ceaSxl  and  the  lunctrons  of  the  platform  have  been  assumed  by  the  Platforms  C-1  and  C-2 

'  Applicant  IS  lilinq  to  add  an  additional  delrvery  point  „  .  .  «-) 

J^l^aH  or2~-S1l^';rbe'X^f^r3^'^"4  'a^  '.^rt^:^^S.l^!r.'^^^l^T^^T^o^!^^<^^9^^^  —erred,  ass^ned  and  conveyed  unto  F^  0«  .  G.. 
Inc    a  Delaware  Corporation  certain  acreage  on  12-31-84  tc  be  eflective  12-31-84 

1  -  Portion  ol  lease  has  beer  aisiqned  to  Continental  Petroleum  Company 

;:  ^^T^.tn:S.kr.?'rS^'tl:i°^^Vr.  n:?irs?'r:r  .^^r.^."ases  ,o  Penn..,  Subseouen...  but  also  effect^e  1-1^.  Pennzo-  ass^ 
one-half  ol  Its  new*y  acquired  interest  to  Proven  Propemes  inc       .   ,  . .  '  „        ^  »._  i.^.,.^ 

1'  Sale  ol  dedicated  properties  to  Quinoco  Petroleum.  Inc  on  ■-  -84  .  f-vmsan/aiio.-.  Division  ol  the  Energy  and  Minerals  Department  of  the  State  ol  New  Me«ico 

::  ssss;  %M  K^s  ''.z  :^]  ^t!>  iz  vf^  %i^^  ^3  HrlHSattJ^^&^o?  ^^zz  Kria°J  ^4'a^J  t^^^S. 

.0  »,er.o"^mX'S:r^a'^^r:<l'^;?e'*A^1^^^^^^^^^^  --^-'  «"-  --'"'^^"^  ^^^  '"'°  '  ^  ""^ 

«^"^arsL^  c^TacTir^rrral^^recr  n-.t.^^ca^ToIcma'rXr'^S^nd  tt.  primary  term  having  expired  Wells  under  the  contract  have  been  fugged  and 
aliandoned  since  t977 
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'"  Thee  nao*  bMn  no  (Mnanes  o)  gu  under  lt«  Gas  Sam  Contract  vnce  4-S  ?s  Ai«  Kwar«eUs  or)  itw  laasa  hav«  been  plucqed  and  ab«ndonad  Tha  last  producing  waU  on  the  '«.<.. 
Louaa  Bonnot  Mt«t  No  1.  was  ptuqQW)  and  (tiandon«>  on  S-7-7S  Tha  Gas  Sam  Contract  larm  eip^ed  on  i-i-ai 

"  By  Farmoui  Contract  darad9-l-83.  Amoco  auignadilsmMrast  n  th«  SM  4  SMi4  sac   10.  T14S.  Fi28E.  to  Herman  v  Aaiiis  * 

"  Assiqnmani  o«  Oit  and  Gas  Leases  bemraen  PhMps  Petroleurn  Carnpany  and  Sun  E«o<oration  and  ProduclKjn  Cor^s  i»  daied  i  - 1 1  -85 
"  PanKandM  Eastern  Pipakna  Company  ■  m  an  ovar  w^eti  iMuaaon  They  have  a  new  purchaser  for  Ittair  produci-i;<><',a  Energy  inc    Oiahoma  OHi.  Oklahoma 

!t.     _*j^   •"'"  ***   "*••    *••**   '•^   *••"   P**"***   •«>   ifcandoned    No   turther   s^iHicant   eiptcdtory    p'osfwcts   ensi    Lease   No    OCS-G-3129   expved   on   2-19-63 
Ai  proAiction  front  the  laaaa  comrMtad  under  Ifia  contract  has  ceasad  and  the  lease  aiprad  on  8-^-64    Pur.hasers  have  therefore  agreed  to  cancel  Hie  contract 
F*ng  Code  A  — inmal  Sarvce.  B— AOandonment.  C— Amendment  to  add  aoeage  O— Ainendniant  to  dateta  acreage.  E— Total  Succession.  F— Pwnal  Succession 


|FR  Doc.  85-14493  Filed  6-14-85;  8:45  am| 

MU.ING  COOC  t717-«1-ll 

[  Docket  No.  RP8S-16O-000I 

Trunkline  Gas  Co.;  Change  in  FERC 
Gas  Tariff 

|une  11.  1985. 

Take  notice  that  on  June  4. 1985, 
Trunitline  Gas  Company  (Trunidine) 
tendered  for  filing  the  following  sheet  to 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1:  Fifth  Revised  Sheet  No.  3-A.l. 

Trunkline  states  that  this  sheet  is 
submitted  to  identify  the  transportation 
rate  for  backhaul  service  performed 
pursuant  to  Trunkline's  Rate  Schedule 
IT.  Trunkline  proposes  that  this  sheet 
become  effective  June  1, 1985. 

A  copy  of  this  filing  has  been  served 
on  Trunkline's  jurisdictional  customers 
and  respective  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  19, 
1S85.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropirate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Sec  ret  J  ry: 
|FR  Doc  85-14494  Filed  6-14-«5;  8:45  am) 

a>lUNQ  COOC  •717-01-11 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Announcement  of  Availability  of 
Relocation  Plan  and  Environmental 
Assessment,  and  Finding  of  No 
Significant  Impact 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  availability  of 
relocation  plan  and  environmental 


assessment,  and  finding  of  no  significant 
impact. 

summary:  FEMA  has  prepared  an 
environmental  assessment  (E.A)  on  the 
proposed  relocation  of  the  Emergency 
Management  Systems  Test  Facility 
(EMSTF)  from  the  Washington  Navy 
Yard.  Washington.  DC.  to  Mt.  Weather, 
Virginia.  Based  on  the  analyses  in  the 
EA.  a  finding  of  no  signifi.-anl  impact 
has  been  made.  • 

Background 

For  several  years  FEMA  has  leased 
space  from  the  U.S.  Navy  at  the 
Washington  Navy  Yard  for  operation  of 
its  test  facility  that  supports  the  national 
radiological  instrumentation  program. 
At  the  beginning  of  FY  1985,  the  Navy 
notified  FEMA  that  the  lease  would  not 
be  renewed,  and  placed  a  clause  in  the 
Interag^cy  Agreement  (lAA)  requiring 
evacuation  by  September  30. 1985. 

Proposed  Action 

Relocate  the  Test  Facility  to  the 
FEMA-owned  secure  site  on  Mf. 
Weather.  Clarke  and  Loudoun  Counties. 
Virginia,  approximately  70  miles  from 
Washington,  D.C.  One  existing  structure. 
Building  No.  217,  would  be  renovated  to 
house  administrative  offices  and  the 
electronics  laboratories,  and  an 
extension  would  be  constructed  for  the 
machine  tools.  X-ray  machine,  and 
radiation  ranges. 

Environmental  Impact  of  the  Proposed 
Action 

The  new  location  is  in  a  Federal 
compound  in  a  rural  sparsely  populated 
area.  The  nearest  residence  to  the 
construction  site  outside  the  fenced-in 
secure  government  facility  is 
approximately  one-half  m.ile.  The  west 
side  of  the  building  extension,  itself, 
would  abut  the  mountainside,  and  it  is 
against  the  west  side  that  the  radiation 
beams  would  be  targeted.  The  amount 
of  protection  to  human  and  animal  life 
afforded  by  structural  building  cement, 
the  mountainside,  and  lead  sheathing 
and  lead  bricks  is  considered  more  than 
sufficient.  No  radiation  leakage  to  the 
building's  exterior  is  anticipated.  In 
addition,  a  radiation  monitoring  system 
would  be  installed  throughout  the 
interior,  and  a  fail-safe  radiation  source 
cut-off  and  warning  system  would  be 
provided  for  the  radiation  ranges.  . 
Neither  radiological  nor  chemical 


hazard  effluent  is  anticipated  due  to  the 
operation  of  the  test  facility.  The 
transfer  of  four  staff  members  and  their 
families  would  not  strain  the  services 
currently  available  in  surrounding 
communities;  and  the  operation  of  the 
test  facility  would  not  adversely  affect 
the  on-site  water  treatment  plant  and 
the  sewage  treatment  plant. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  we  conclude  that  the 
proposed  action  is  not  a  major  Federal 
action  and  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment.  Therefore,  an 
environmental  impact  statement  for  the 
proposed  relocation  will  not  be 
prepared. 

For  F'urther  Information  and  for  Single 
Copies  of  the  EA  Contact:  Richard  G. 
Katz,  Emergency  Management  Systems 
Support.  Federal  Emergency 
Management  Agecny,  500  C  Street  SW., 
Room  607,  Washington,  D.C.  20472. 
Telephone  No.  (202)  G46-3075. 

Issued  at  Washington,  DC.  June  3, 1985. 
Samuel  W.  Speck, 

Associate  Director.  State  and  Loca/  Programs 
and  Support  Directorate. 

|FR  Doc.  85-14420  Filed  6-14-85;  8:45  am] 

BILLING  COOC  •71S-01-M 


(FEMA-738-ORI 

Ohio;  Amendment  To  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Ohio 
(FEMA-738-DR),  dated  June  3, 1985,  and 
related  determinations. 
dated:  June  7, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington.  D.C.  20472.  (202)  646-3616. 
.Notice:  The  notice  of  a  major  disaster 
for  the  State  of  Ohio,  dated  June  3. 1585. 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
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declaration  of  June  3. 1985:  Coshocton 
and  Portage  Counties  as  adjacent 
counties  for  Individual  Assistance. 

({;iilaloR  of  Federnl  Domestic  Assistance  No. 

8,1. .S16.  hisaster  Assistance) 

Samuel  W.  Speck. 

Assorioti'  Director.  State  ami  l.ur.al  Pmarams 

and  Support.  Federal  Emet:gency 

Mnnagvtnent  Agency . 

IKR  Hoc  8.S-14419  Kil»<d  R-14-85:  8:45  am) 

BIUJNG  COOC  e71»-02-«l 


IFEMA-736-ORI 

Puerto  Rico;  Major  Disaster  and 
Related  Determinations 

agency:  Federal  Emergency 
M,in<tnement  Agency. 

ACTION:  Notice. 


summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
ilisaster  for  the  Commonwealth  of 
Puerto  Rico  (FEMA-736^DR).  dated  May 
:u.  19B5.  and  related  determinations. 
dated:  May  31. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency. 
W.ishington,  D.C.  20472  (202)  646-3616. 
Notice:  Notice  is  hereby  given  that,  in 
a  letter  of  May  31. 1985  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Disaster  Relief  Act  of 
1974.  as  amended  (42  U.S.C.  5121  et  scq.. 
I'ub.  L.  93-288).  as  follows: 

1  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Puerto  Rico,  resulting  from  severe 
storms,  landslides,  mudslides,  and 
flooding  beginning  on  May  16, 1985,  is  of 
sufficient  severity  and  magnitude  to 
warrant  a  major-disaster  declaration 
under  Pub.  L.  93-288. 1  therefore  declare 
that  such  a  major  disaster  exists  in  the 
c;ommonwealth  of  Puerto  Rico. 

In  order  to  provide  Federal  assistance, 
yuu  are  hereby  authorized  to  allocate, 
from  funds  available  for  these  purposes, 
such  amounts  as  you  find  necessary  for 
Federal  disaster  assistance  and 
iidministrative  expenses. 

You  are  authorized  to  provide 
Individual  Assistance  in  the  affected 
areas.  You  also  are  authorized  to 
provide  necessary  Public  Assistance  in 
the  affected  areas,  once  an  acceptable 
Commonwealth  commitment  has  been 
provided.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemented,  anv  Federal  funds 
provided  under  Pub.  L.  93-288  for  Public 
Assistance  will  be  limited  to  75  percent 
of  total  eligible  costs  in  the  designated 
area. 


The  time  period  prescribed  for  the 
implementation  of  Section  313(a). 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance, 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 
and  redelegated  to  me,  I  hereby  appoint 
Mr.  Curtis  R.  Carleton  of  the  Federal 
Emergency  Management  Agency  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  disaster. 

I  do  hereby  determine  the  following 
Municipalities  of  the  Commonwealth  of 
Puerto  Rico  to  have  been  affected 
adversely  by  this  declared  major 
di^ster: 
Adjuntas,  Anasco,  Arecibo,  Barceloneta, 

Jayuya,  Mayaguez,  Santa  Isabel, 

Utuado,  and  Vega  Baja  for  Individual 

Assistance. 
Adjuntas,  Barceloneta,  Ciales, 

Guayanilla,  Jayuya,  Lares,  Maricao. 

Orocovis,  and  Utuado  for  Public 

Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
Samuel  W.  Speck, 

.■\ssociate  Director,  State  and  Local  Programs 

and  Support  Federal  Emergency  Management 

Agency. 

|FR  Doc.  85-14421  Filed  6-14-85:  8:45  am] 

BILLING  COOE  8718-02-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Muritime  Commission,  ilOO  L  Street 
N\V.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington,  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-007590-042.     -, 

Title:  United  States/Colombia 
Conference. 

Parties: 

Coordinated  Caribbean  Transport, 

Inc. 


"  Flota  Mercante  Grancolombia.  S.A, 
Lykes  Bros.  Steamship  Co.,  Inc. 
United  States  Lines  (S.A.)  Inc. 
Synopsis:  The  proposed  amendment 
would  restate  the  agreement  to  conform 
to  the  Commission's  regulations 
concerning  form  and  format. 
Agreement  No.:  202-009836-016. 
Title:  Malaysia-Pacific  Rate 
Agreement. 
Parties: 

American  President  Lines,  Ltd. 
A.P.  Moller-Maersk  Line 
Sea-Land  Service,  Inc. 
Synopsis:  The  proposed  amendment 
would  add  Alaska  to  the  scope  of  the 
agreement  and  would  restate  the 
agreement  to  conform  to  the 
Commission's  regulations  concerning 
form  and  format. 

Agreement  No.:  202-010122-013. 
Title:  Inter-American  Freight 
Conference  Area  River  Plate/Puerto 
Rico  and  U.S.  Virgin  Islands/River  Plate. 
Parties: 
A.  Bottacchi  S.A.  De  Navegacion 

C.F.I.E.I. 
A/S  Ivarans  Rederi 
Companhia  Maritima  Nacional 
Companhia  De  Navegacao  Lloyd 

Brasileiro 
Empresa  Lineas  Maritimas  Argentines 

Sociedad  Anonima  (Elma  S/A) 
Transportacion  Maritima  Mexicans 

S.A. 
Compania  Anonima  Venezolana  de 

Navegacion  (C.A.V.N.) 
Synopsis:  The  proposed  amendment 
would  reduce  the  bonding  requirement 
from  $50,000  to  $10,000  and  would 
restate  the  agreement  to  conform  to  the 
Commission's  regulations  concerning 
form  and  format. 
Agreement  No.:  224-010766. 
Title:  San  Francisco  Terminal 
Agreement. 
Parties: 

The  Port  of  San  Francisco  (Port) 
Splosna  Plovba  Piran  (United 

Yugoslav  Line) 
Synopsis:  Agreement  No.  244-010766 
provides^for  the  utilization  of  the  Port  by 
the  United  Yugoslav  Line  as  its 
published,  regularly  scheduled  Northern 
California  port  of  call.  In  consideration. 
United  Yugoslav  Line  will  pay  to  the 
Port  60  percent  of  all  wharfage  and 
dockage  charges.  All  other  tariff  charges 
'  will  remain  in  effect.  The  term  of  the 
agreement  will  commence  on  the  first 
day  of  the  month  following  the 
determination  of  the  effective  date  by 
the  Commission,  and  it  will  run  for  five 
years. 

Agreement  No.:  224-010767. 
Title:  San  Francisco  Terminal 
Agreement. 
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Parties: 

Port  of  San  Francisco  (Port) 

P.V.C.  Lines  (PVC) 

Synopsis:  Agreement  No.  224-010767 
provides  for  the  utilization  of  the  Port  by 
PVC  as  its  published,  regularly 
scheduled  Northern  California  port  of 
call.  In  consideration,  PVC  will  pay  less 
than  100  percent  of  all  wharfage  and 
dockage  charges,  as  follows:  Container 
wharfage  will  be  assessed  on  a  sliding 
scale  (per  TEU  basis);  breakbulk 
wharfage  will  be  charged  on  a  fixed  rate 
per  ton.  All  other  tariff  charges  will  stay 
the  same.  The  term  of  the  agreement 
shall  commence  on  the  first  day  of  the 
month  following  the  determination  of  tis 
effective  date  by  the  Commission,  and  it 
will  run  for  five  years. 

Dated;  June  12.  1985. 

By  Order  of  the  Federal  Maritime 

Commission. 

Bnice  A.  Dombrowski. 

Acting  Secretary. 

|FR  Doc  85-14446  Filed  6-14-«5:  8:45  am| 

atUJNQ  COOC  (TlO-Ot-M 


Filing  and  Effective  Date  of  Agreement 

The  Federal  Maritime  Commission 
hereby  gives  notice,  that  on  June  6, 1984. 
the  following  agreement  was  filed  with 
the  Commission  pursuant  to  section  5, 
Shipping  Act  of  1984,  and  was  deemed 
effective  that  date,  to  the  extent  it 
constitutes  an  assessment  agreement  as 
described  in  paragraph  (d)  of  section  5. 
Shipping  Act  of  1984. 

Agreement  No.:  201-000082-007. 

Title:  West  Gulf  Marine  Association 
Assessment  Agreement. 

Parties: 

West  Gulf  Marine  Association 
(WGMA) 

International  Longshoremen's 
Association— AFT^-CIO  (ILA) 

Synopsis:  The  amendment  provides 
for  an  extension  of  the  cargo  assessment 
provided  for  in  the  West  Gulf  Maritime 
associatioon  Resolution  of  December  4, 
1984.  until  December  31, 1985.  The 
resolution  provides  for  an  assessment 
calculated  on  the  basis  of  tonnage 
handled  in  the  Ports  of  the  West  Gulf; 
the  assessment  will  continue  to  be 
known  as  the  guaranteed  Annual 
Income  Program  and  Fringe  Benefits 
Contract  Administration  Assessment;  it 
is  the  responsibility  of  the  employee  of 
labor  under  the  bargaining  agreements 
between  the  WGMA  and  the  ILA  to 
Xemit  the  assessment  to  the  WGMA;  the 
assessment  is  to  be  collected  by  the 
WGMA  and  administered  by  the 
WGMA  to  meet  its  obligations  under  the 


various  agreements  existing  between  it 
and  the  ILA. 

Dated:  )une  12.  1905. 

By  Order  of  the  Federal  Maritime 
Commission 
Bruce  A.  Dombrowski, 
Acting  Secretary 

|FR  Doc.  85-14445  Filed  6-14-85:  845  am) 
WLUNC  COOC  (ZJO-OI-M 


FEDERAL  RESERVE  SYSTEM 

First  Interstate  Corporation  of 
Wisconsin  et  al.;  Formation  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  8. 
1985. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  f/rs/  Interstate  Corporation  of 
Wisconsin.  Sheboygan,  Wisconsin:  to 
acquire  86  percent  of  the  voting  shares 
of  The  American  National  Bank  and 
Trust  Company  of  Eau  Claire,  Eau 
Claire,  Wisconsin. 

2.  Marisub  of  Wisconsin,  Inc.. 
Milwaukee,  Wisconsin;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Firstar 
Corporation,  Applefon,  Wisconsin, 
thereby  indirectly  acquiring  the 
following  banks:  Firstar  Bank.  N.A.. 


Appleton;  Firstar  Bank  Seymour.  N.A. 
Seymour;  Firstar  Bank  Clintonville.  N.A., 
Clintonville.  Firstar  Bank  Freedom. 
Freedom;  Firstar  Bank  DePere.  DePere; 
Firstar  Bank  Larsen.  Larsen;  Firstar 
Bank  Campbellsport.  Campbellsport; 
and  Firstar  Bank  Oshkosh.  N.A.. 
Oshkosh.  all  located  in  Wisconsin. 

B.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Thompson  Financial.  LTD.  Fort 
Worth.  Texas:  to  acquire  100  percent  of 
the  voting  shares  of  First  State  ^ank. 
Grand  Prairie.  Texas.  l 

2.  Texas  Security  Bancshurek.  Inc.. 
Fort  Worth,  Texas:  to  acquire  ICO 
percent  of  the  voting  shares  o(  first 
State  Bank.  I 

C.  Federal  Reserve  Bank  of  Ean 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco.  California  94105: 

1.  American  Foreign  Exchange 
Bancorp,  Los  Angeles,  California;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
^ares  of  American  Foreign  Exchange 
Bljftk,  N.A.,  Los  Angeles.  California  (in 
organization). 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  11, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-14411  Filed  8-14-85:  6:45  amj 

BILUNQ  CODE  •210-01-M 


Marion  National  Corp.;  Acquisitl<|nof 
Company  Engaged  In  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  require  or  control 
voting  securities  or  assets  of  a  company 
engaged  in  a  nonbanking  activity  that  is 
listed  in  §  225.25  of  Regulation  Y  as 
closely  related  to  banking  and 
permissible  for  bank  holding  companies. 
Unless  otherwise  noted,  such  activities 
will  be  conducted  throught  the  United 
States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  have  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
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express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  or  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the        » 
reasons  a  written  presentation  would  r 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  8. 1985. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Marion  National  Corporation, 
Marion,  South  Carolina,  through  a 
wholly-owned  subsidiary,  Marion 
National  Investment  Corporation. 
Marion.  South  Carolina:  to  acquire 
Gasque-Clemmons  Agency,  Inc.,  Marion, 
South  Carolina,  thereby  indirectly 
engaging  in  general  insurance  agency 
activities,  other  than  the  sale  of  life 
insurance  and  annutles.  These  activities 
would  be  performed  in  the  State  of 
South  Carolina. 

Board  of  Governors  of  the  Federal  Re8er\'e 
System,  June  11. 1985. 
lames  McAfee. 

Associate  Secretary  of  the  Board 
|FR  Doc.  85-14412  Filed  6-14-85;  8:45  am] 

BILLING  CODE  621(M>1-M 


MCorp  Financial,  Inc.;  Correction 

This  notice  corrects  a  previous 
Federal  Register  document  (FR  Doc.  No. 
85-13477),  published  at  page  23766  of  the 
issue  for  Wednesday,  June  5, 1985. 
MCorp,  Dallas,  Texas  and  MCorp 
Financial,  Inc.,  Wilmington,  Delaware 
should  have  been  listed  as  co- 
applicants. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  11. 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-14413  Filed  6-14-85:  8:45  am) 

BILUNO  CODE  S210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVldES 

National  Institutes  of  Health 

Safety  and  Occupational  Heath  Study 
Section;  Meeting 

Pursuant  to  Pub.  L.  92-463.  a  meeting 
of  the  Safety  and  Occupational  Health 
Study  Section,  National  Institute  for 
Occupational  Safety  and  Health,  in 
conjunction  with  the  Division  of 
Research  Grants,  will  be  held  on  June 
19-21, 1985,  at  the  Colonial  Manor 
Motel.  11410  Rockville  Pike,  Rockville, 
Maryland  20852.  This  notice  is  being 
published  late  due  to  the  fact  that  the 
notice  of  this  meeting  was  inadvertently 
omitted  from  the  list  of  study  section 
meetings  previously  published. 

This  meeting  will  be  open  to  the 
public  on  June  19  from  approximately 
8:30  a.m.  to  9:30  a.m.,  to  discuss  program 
policies  and  issues.  Attendance  by  the 
public  is  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b{c)(4)  and 
552b(c)(6),  Title  5,  U.S.  Code,  and 
Section  10(d)  of  Pub.  L.  92^i63,  the 
meeting  of  the  Study  Section  will  be 
closed  to  the  public  from  9:30  a.m.,  June 
19,  until  adjournment  on  June  21  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Grants  Inquiries  Office,  Division 
of  Research  Grants,  Westwood  Building. 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205,  telephone  (301)  496- 
7441,  will  furnish  summaries  of  the 
meetings  and  rosters  of  committee 
members. 

Dr.  Richard  A.  Rhoden.  Executive 
Secretary  of  the  Study  Section. 
Westwood  Building,  Room  3A10, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20205,  telephone  (301)  496- 
6723,  will  furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
program  Nos.  13.262,  Occupational  Safety 
and  Health  Research  Grants.  National 
,    Institutues  of  Health.  HHS) 
(        Dated:  June  12. 1985. 
Betty  J.  Beveridge. 

NIH  Committee  Management  Center. 
(FR  Doc.  85-14675  Filed  6-14-85: 11:41  amj 

BILLING  COOe  4t4<MI1-li 


Public  Health  Service 

Agency  for  Toxic  Substances  and 
Disease  Registry;  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority 

Part  H,  Chapter  HT  (Agency  for  Toxic 
Substances  and  Disease  Registry)  of  th* 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (48  FR  17652,  dated  Apru  25, 
1983)  is  amended  to  revise  the  mission 
statement  and  to  reflect  the  recently 
approved  internal  organizational 
substructure  within  the  Agency  for 
Toxic  Substances  and  Disease  Registry. 
The  mission  statement  is  being  revised 
to  include  new  responsibilities 
mandated  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  to  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  provisions  of  the  Solid 
Waste  Disposal  Act  (42  U.S.C.  6901  et 
seq.).  The  Centers  for  Disease  Control 
will  provide  administrative  support  for 
the  Agency  for  Toxic  Substances  and 
Disease  Registry. 

Section  HT-00  Mission,  and  Section 
HT-20  Functions  are  hereby  deleted  in 
their  entirety  and  the  following 
substituted: 

Section  HT-A  Mission.  The  mission  of 
the  Agency  for  Toxic  Substances  and 
Disease  Registry'  (ATSDR)  is  to  carry 
out  the  health-related  responsibilities  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  and  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
provisions  of  the  Solid  Waste  Disposal 
Act,  relating  only  to  CERCLA  and  RCRA 
sites  and  substances  found  at  those 
sites.  ATSDR  works  closely  with  State, 
local,  and  other  Federal  agencies  to 
reduce  or  eliminate  illness,  disability, 
and  death  resulting  from  exposure  of  the 
public  and  workers  to  toxic  substances 
at  spill  and  waste  disposal  sites. 

To  accomplish  its  mission.  ATSDR 
determines  the  extent  of  danger  to  the 
public  health  from  a  release  or  threat  or 
release  of  a  haeardous  substance  by 
conducting  a  health  assessment  of  the 
situation;  establishes  and  maintains 
disease  and  exposure  registries; 
establishes  and  maintains  an  inventory  • 
of  information  on  health  effects  of  toxic 
substances;  maintains  a  listing  of  areas 
closed  or  otherwise  restricted  to  the 
public  because  of  toxic  substances 
contamination;  consults  and  coordinates 
with  private  or  public  health  care 
providers  in  the  provision  of  medical 
care  and  testing;  conducts  survey  and 
screening  programs  to  determine 
relationships  between  exposure  and 
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iilness:  conducts  health  assessments  of 
currently  regulated  landfills  and  surfiice 
impoundment  sites:  assists  the 
Environmental  Pro'ection  Agcntv  (EPA) 
in  identifying  hazardous  waste 
substances  to  be  regu!.i?ed;  and  issues 
periodic  reports,  including  peer 
reviewed  assessments. 

Section  HT-B.  Orgonizotion  and 
FuntUions.  The  Agencj  for  Toxic 
Substances  and  Disease  Registry  is 
under  the  direction  of  an  Administrator 
who  reports  to  the  Assistant  Secretary 
for  Health.  The  Centers  for  Disease 
Control  will  provide  administrative 
support  for  the  Agency  for  Toxic 
Substances  and  Disease  Registry.  The 
agenoy  consists  of  the  following  major 
components,  with  functions  indicated: 

Of/re  of  the  Administrator  (HTA).  |1) 
Vtanages  and  directs  the  activities  of  the 
Agency  for  Toxic  Substances  and 
Disease  Registrv'  (ATSDR);  (2)  provides 
leadership  for  the  implementation  of 
ATSDRs  CERCU^  and  RCRA  health 
related  responsibilities;  (3)  approves 
ATSDR  s  goals  and  objectives:  (4) 
coordinates  ATSDRs  interagency  and 
outside  group  activities;  (5)  provides 
overall  policy  direction  to  the  scientific/ 
medical  progr&m.»  of  AT  SDR;  (S)  plans 
Hnd  promotes  an  ongoing  program  to 
assure  equal  employment  oppiirtunities 
m  ATSDR:  (7)  provides  leadership  and 
assessment  of  administrative 
management  activities:  (8)  assures 
coordination  with  the  appropriate  PMS 
staff  offices  on  administration  and 
program  matters. 

Office  of  the  Associate  Administrator 
(HTBj.  (1)  Within  the  overall  policy  and 
guidance  of  the  Administrator,  plans, 
directs,  and  evaluates  the  CERCLA  and 
KCRA  health-related  program  activities 
of  ATSDR;  (2)  develops  goals  and 
objectives  and  provides  leadership. 
scientiP.c  oversight,  and  guidance  in 
budget  and  program  planning  and 
development:  (3)  coordinates  ATSDR 
emergKnry  response,  health  as.sessment. 
and  ri^k  assessment  activities;  (4) 
coordma'es  ATSDR-wide  program 
manaETnent  and  administrative  support 
for  AiSUR  .^  requirements,  including 
budget  development:  (5)  directs  field 
activities;  (fi)  advises  the  Administrator. 
A  rSDR,  on  policy  matters  concerning 
ATSDR  activities. 

Office  of  External  A  ffairs  (HTB2I.  (1 ) 
Participates  in  developing  both  long- 
range  (muMi-year)  and  annual  plans  and 
budgets  for  ATSDR;  (2)  participates  in 
preparing  ATSDRs  annual  budget 
submissions  and  supporting  documents; 
{^]  participates  in  the  review, 
preparation,  and  coordination  of 
legislation.  Congressional  testimony, 
briefing  documents,  and  other  legislative 
matters:  (4)  participates  in  providing 


administrative,  fiscal  management,  and 
support  services,  including  review  and 
evaluation  of  interagency  agreements, 
cooperative  agreements,  contracts,  and 
other  agreements;  (.5)  participates  in 
developing  and  implementing  all  £.P.\I 
ATSDR  Interagency  Agreements 
formulated  under  either  CERCIJ\  or 
RCRA.  including  those  agreements 
issued  to  conduct  health  studies:  (6) 
maintains  liaison  with  the  EPA  and 
other  Federal.  State,  and  local  agem.ies. 
institutions,  and  organizations  'nvolved 
in  CERCLA  and  RCRA  ac;i\ities  and 
responsibilities:  (7)  assists  in 
coordinating  provision  of  specialized 
technical  and  managerial  assistance  and 
consultation  to  Federal,  State,  and  local 
agencies,  and  private  organizations  on 
eliminating  or  mitigating  public  health 
problems  resulting  from  environmental 
causes;  (8)  serves  as  the  convener  for  all 
external  peer  review  activities;  (9] 
establishes  and  maintains  a  listing  of 
areas  closed  or  restricted  in  use  to  the 
public  because  of  toxic  substance 
contamination;  (10)  ensures  that  the 
following  CERCLA  health  related 
activities  are  in  compliance  with  the 
p^xjy*ions  of  CERCLA  and.  where 
appropriate,  with  the  provisions  of 
applicable  interagency  agreements  (a) 
laboratory  service  and  technology 
development;  (b)  exposure  and  health 
outcome  studies,  registries,  and 
surveillance  systems;  (c)  worker  safety 
and  health  activities;  (d)  activities 
related  to  the  establishment  and 
maintenance  of  a  comprehensive  and 
publicly  accessible  inventory  of 
literature,  research,  and  studies  on  the 
health  effects  of  toxic  substances;  and 
(e),  toxicology  testing  (in  vitro  or  in  vivo 
animal  studies). 

Office  of  Health  Assessment  (fflBJ). 
(1)  Serves  as  the  focal  point  for 
coordinating  all  activities  associated 
with  emergency  response  to  toxic  and 
environmental  disasters;  (2)  coordinates 
and  provides  health  consultations  on  the 
provision  of  medical  care  and  testing  of 
exposed  individuals  (including  the 
collection  and  laboratory  analysis  of 
specimens)  to  private  or  piit:i;c  health 
care  providers  in  cases  of  public  heaiih 
emergencies:  (3)  determines  the  extent 
of  danger  to  the  public  health  from  a 
release  or  threat  of  release  of  a 
hazardous  substance  at  Superfund  or 
RCRA  sites  by  conducting  a  health 
assessment  of  the  situations  when 
appropriate;  (4)  provides  technical 
assistance  and  consultation  on  request 
to  Federal.  State,  local  agencies,  and 
other  organizations  on  public  heallh/ 
scientific  matters  related  to  CERCLA 
and  RCRA  sites:  (5)  provides  health 
consultation  services  related  to  the 
potential  health  threat  at  Superfund  and 


RCRA  sites,  including  review  of 
laboratory  data  and  sampling  strategy 
including,  as  appropriate,  quality 
assurance  and  control  issues;  (6) 
reviews  or  develops  from  existing 
scientific  iind  technical  information 
generic  risk  estimates  (the  nature  and 
magnitude  of  human  risk,  including 
attendant  uncertainty)  for  toxic 
substances:  (7)  develops  site  or  incident 
specific  risk  estimates  based  upon 
existing  scientific  and  technical 
information  in  support  of  emergency  or 
nonemergeni  y  response  activity. 

IJileH:  June  lM9e5. 
MaiKiml  M.  HerkUr. 

Sfi  ipl'iry. 

jFR  DtK?.  144:»1  hiM  B-14-fl.S;  8:45  um| 

BtLING  COM  41«0-1*-M 


DEPARTMENT  Of  HOUSING  AND 
URBAN  DEVELOPMENT 

I  Docket  No.  N-85- 1 537 1 

Submission  of  Proposed  Information 
Collections  to  0MB 

agency:  Office  of  Administration.  HUD. 
action:  Notices. 


SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
MaoHgement  and  Budget  (OMB)  for 
review,  a^  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Fishman.  OMB  Desk  Officer. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC.  20503. 

FOB  FURTHER  INFORMATION  CONTACT: 
Ditvid  S.  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street.  SW.. 
Washington.  D.C.  20410.  telephone  (202) 
7,55-6050.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information;  ( 1 )  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
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information  submissions  will  be 
required:  (3)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission:  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official. familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirements  are  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  HUD  Supplemental  F.EO-1 

Form 
Office:  Fair  Housing  and  Equal 

Opportunity 
Form  No.  EEO-4 
Frequency  of  submission:  Annually 
Affected  public:  State  or  Local 

Governments  and  Federal  Agencies  or 

Employees 
Estimated  burden  hours:  1.165 
Status:  Reinstatement 
Contact:  I.  Toni  Thomas,  HUD.  (202) 

755-6540.  Robert  Pishman.  OMB.  (202) 

395-6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Rrduclion  Act.  44  U.S.C.  3507:  Sec.  7(d)  of  the 
DppartmenI  of  Mousing  and  Urban 
/  Development  Act.  42  U.S.C.  3535(d). 

Dated:  )une  3. 1985. 
Proposal:  Tenant  Data  Summary 
Office:  Public  and  Indian  Housing 
Form  No.:  HUD-50058 
Frequency  of  submission:  On  occasion 
Affected  public:  State  or  Local 

Governments 
Estimated  burden  hours:  2.421.000 
Status:  New- 
Contact:  loyce  Ann  Bassett.  HUD.  (202) 

426-0744.  Robert  Fishman.  OMB.  (202) 

395-7316. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507:  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  )une  6,  1985. 
Proposal:  Interstate  Land  Sales 

Registration — Statement  of  Facts  and 

Supplements  to  Statement  of  Facts 
Office:  Housing 
Form  No.:  None 
Frequency  of  submission:  On  Occasion 


Affected  public:  Businesses  or  Other 

For-Profit  and  Small  Businesses  or 

Organizations 
Estimated  burden  hours:  450 
Status:  Revision 
Contact:  Roger  G.  Henderson,  HUD, 

(202)  755-0,502.  Robert  Fishman,  OMB, 

(202)  395-6880. 

Authority:  Sec.  3507  of  'he  Paperwork 
Reduction  Act.  44  U.S.C.  3507:  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  USC.  3535(d). 

Dated;  May  29, 1985. 
Proposal:  Multifamily  Insurance  Benefits 

Claims  Package 
Office:  Administration 
Form  No.:  HUD-2744A  thru  2744E 
Frequency  of  submission:  On  Occasion 
Affected  public:  State  or  Local 

Governments  and  Businesses  or  Other 

For-Profit 
Estimated  burden  hours:  900 
Status:  Extension 
Contact:  Eugene  Morroni,  HUD  (202) 

755-7523.  Robert  Fishman,  OMB,  (202) 

395-6880.. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  June  7, 1905. 
Proposal:  National  Recognition  Program 

for  Community  Development 

Partnerships  (Entry  Form) ,, 
Office:  Community  Planning^nd 

Development 
Form  No.:  HUD-400d2 
Frequency  of  submission:  On  Occasion 
Affected  public:  State  or  Local 

Governments,  Businesses  or  Other 

For-Profit,  and  Non-Profit  Institutions 
Estimated  burden  hours:  1,000 
Status:  Extension 
Contact:  Charles  Bien,  HUD,  (202)  755- 

6300.  Robert  Fishman,  OMB,  (202)^395- 

6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  June  7,  1985. 
Dennis  F.  Geer, 

Director,  Office  of  Information  Policies  and 
Systems. 

(FR  Doc.  85-14436  Filed  6-14-85:  8:45  amj 
WLLING  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Fairbanks  District  Advisory  Council; 
Meeting 

The  Advisory  Council  for  the 
Fairbanks  District  of  the  Bureau  of  Land 
Management  will  have  a  general 
meeting  on  Wednesday,  July  17, 1985. 


The  location  of  the  meeting  will  be 
second-floor  training  room  at  the  BLM 
office  on  Ft.  Wainwright,  1541  Gaffney 
Road.  The  meeting  will  convene  at  8:30 
a.m.  and  conclude  at  5  p.m.  Public 
ccunments  will  be  received  by  the 
Council  from  1  p.m.  to  2  p.m. 

The  following  topics  will  be  discussed 
at  the  meeting. 

1.  Teshekpuk  Special  Area  Study 
Update. 

2.  Central  Yukon  Draft  Plan. 

3.  Futuring  in  BLM/Alaska. 

4.  CFR  3809  Policy. 

5.  CFR  3500  Regulations. 

All  meetings  of  the  Council  are  open 
to  the  public. 
Don  Runberg. 
Acting  District  Manager. 
[FR  Doc.  85-13763  Filed  6-14-85:  8:45  am] 

BILUNG  CODE  431(V-JA-M 


(W-71890] 

Wyoming;  Proposed  Continuation  of 
Withdrawal 

Correction 

In  FR  Dec.  85-13310  appearing  on 
page  23530  in  the  issue  of  Tuesday  June 
4, 1985.  make  the  following  correction:  In 
the  second  column,  under  Sixth 
Principal  Meridian,  T.  29N..  R.  a3W..  the 
entry  for  "Sec.  21"  should  read 
'•N'/2SWy4NWV4." 

BILLING  CODE  1505-01-M 


Availability  of  Coai  Core  Analyses  and 
Geophysical  Logs;  Worland  BLM 
District,  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Notice  of  Availability  of 

Four  Coal  Analyses  and  eleven 

Geophysical  Logs  within  the  Big  Horn 

Basin,  Big  Horn  and  Washakie  Counties, 

Wyoming. 

summary:  Notice  is  hereby  given  that 
four  coal  core  analyses  and  eleven 
geophysical  logs  from  eleven  test  holes 
located  in  the  Big  Horn  Basin,  Big  Horn 
and  Washakie  Counties.  Wyoming  are 
now  available  to  the  public. 

The  Big  Horn  County  test  holes, 
located  in  Township  49  North.  Range  92 
West;  township  59  North,  Ranges  92  and 
93  West;  and  Township  51  North,  Range 
93  West  were  designed  to  investigate 
the  coal  beds  in  the  Paleocene  Fort 
Union  and  the  late  Cretaceous 
Mesaverde  formations  in  the  Big  Horn 
Basin. 

The  Washakie  County  test  holes, 
located  in  Township  45  North,  Range  89 
West;  Township  46  North,  Ranges  89 
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and  90  West;  and  Township  48  North. 
Range  91  West  were  also  designed  to 
investigate  the  coal  beds  in  the 
Paieocene  Fort  Union  and  late 
Cretaceous  Mesaverde  formations  in  the 
Big  Horn  Basin. 

AOOllESS:  The  geophysical  logs  and  core 
analyses  are  available  for  reproduction 
at  cost.  Contact:  Tom  Lonnie.  Assistant 
District  Manager.  Division  of  Minerals, 
Bureau  of  Land  Management.  P.O.  Box 
119.  Worland,  Wyoming  82401. 
Telephone  (307)  347-9871. 

Ch«sler  E.  Conard. 

Diblnct  Manager. 

|FR  Doc.  85-lMa2  Filed  6-14-85:  8:45  ain| 

BtLUNG  COOC  4310-23-M 

IU-545571 

Realty  Action;  Sale  of  Public  Lands  In 
Iron  County,  LIT 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Under  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1713)  public  land 
described  as  the  NE''4NW  V*.  sec.  18,  T. 
33  S.,  R.  15  W..  SLB&M,  Utah,  containing 
40  acres  is  proposed  for  sale  by 
modified  competitive  bidding  at  no  less 
than  the  appraised  fair  market  value  of 
S3000.00.  The  lands  described  are 
hereby  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  pending 
disposition  of  this  action.  The  Church  of 
lesus  Christ  of  Latter  Day  Saints  will  be 
given  the  opportunity  to  meet  the  high 
bid  because  of  adjoining  land 
ownership.  Failure  of  the  Church  to 
accept  the  offer  and  submit  the  required 
amount  shall  constitute  a  waiver  of  this 
preference  consideration. 

summary:  The  purpose  of  this  sale  is  to 
dispose  of  public  land  that  is  difficult 
and  uneconomical  to  manage  by  a 
government  agency. 
DATES:  Comments  should  be  submitted 
tf  the  address  listed  below  by  August  6, 
1985  The  sale  will  be  held  on  August  27, 
1985  at  10:00  am. 
ADDRESS:  Detailed  information 
concerning  the  sale,  including  bidding 
procedures,  is  available  at  the  Beaver 
River  Resource  Area  Office.  444  South 
Main,  Cedar  City.  Utah  84720  (801)  586- 
24.'58.  The  sale  will  be  held  at  the  same 
addrc-ss. 

SUPPLEMENTARY  INFORMATION:  The 
terms  and  conditions  applicable  to  the 
sale  are: 

1.  The  sale  will  be  for  the  surface 
estate  only.  Minerals  will  remain  with 
the  United  States  Government. 


2.  There  is  reserved  to  the  United 
States,  a  right-of-way  for  ditches  or 
canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30. 
1890,  26  Stat.  391.  43  U.S.C.  945. 

3.  Title  transfer  will  be  subject  to 
valid  existing  rights  including  Oil  and 
Gas  Lease  U-32828. 

4.  if  the  tract  of  public  land  is  not  sold 
pursuant  to  this  notice,  it  will  remain 
available  for  sale  on  a  continuing  basis 
until  sold  or  until  withdrawn  from  the 
market. 

Any  comments  or  objections  received 
during  the  comment  period  will  be 
evaluated  and  the  District  Manager  may 
vacate  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  notice  will  be  the  final 
detern]ination  of  the  Department  of  the 
Interior. 

Dated;  June  7.  1985. 
Morgan  S.  |ensen. 
District  Manager. 
(PR  Doc.  85-14481  Filed  6-14-85;  8:45  am) 

BILUNG  COOC  4310-OO-M 


IU-547091 

Segregation  of  Public  Land  In  Grand 
County,  UT 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Segregation  of  Public 
Lands  in  Grand  County,  Utah;  U-54709. 

SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  the  Act  of  May  24, 1928  (49 
U.S  C.  211-214)  the  county  of  Grand. 
Utah,  has  applied  for  an  airport  lease  for 
the  following  described  lands: 

Legal  Description 

'  Acnaga 


T    24   S.   R     19   E.   SLBM.   S«:    1.   E'.SEv^.  • 

SW'.SE'-.                  .        . 
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T   24  S .  R   20  E..  SLBM.  Sac  S.  lo»  2.  4.  5. 

SW^NEVi 

tS21» 

The  purpose  of  this  notice  is  to  infoi.*- 
the  public  that  the  filing  of  this 
application  on  June  5. 1985  segregates 
the  described  land  from  all  other  forms 
of  use  or  disposal  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws. 

Interested  persons  wishing  to 
comment  should  do  so  immediately  to 
the  Area  Manager.  P.O.  Box  M.  Moab. 
UT,  84535  (phone)  801-259-8193. 

Dated:  )une  6.  1985. 
GeiM  Nodina. 
District  Manager. 

|FR  Doc.  85-14480  Filed  6-14-85;  8:45  am) 
BILLIMG  CODE  4310-OO-M 


INTERSTATE  COMMERCE 
COMMISSION 

Aero  Mayflower  Transit  Company 
Predetermined  Price  Protection  Tariff 
Item;  Hearing  and  Sunshine  Act 
Meeting  Cancelled 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Cancellation  of  Oral  Hearing 
and  Open  Special  Conference. 

summary:  At  50  FR  21516.  5-24-85.  as 
modified  at  50  FR  23201.  5-31-85  and 
corrected  at  50  FR  23365.  6-3-«5.  the 
Commission  announced  that  an  oral 
hearing  would  be  held  on  the  rejection 
of  Aero  Mayflower's  Predetermined 
Price  Protection  Tariff,  on  June  19, 1985. 
At  50  FR  24717.  6-12-85.  the  Commission 
also  announced  an  open  special 
conference  on  this  matter  for  June  19. 
1985.  Both  the  oral  hearing  and  open 
special  conference  have  been  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 

Neil  S.  Llewellyn.  (202)  275-7348; 
Charles  E.  Langyher.  (202)  275-7739. 

This  notice  is  issued  under  authority 
of  49  U.S.C.  10321  and  5  U.S.C.  553. 

Decided:  June  13. 1985. 
By  the  Commission. 
lames  H.  Bayne. 

Secretary. 

[FR  Doc  85-14655  Filed  5-14-85: 10,02  am] 

MLUNO  COOC  703S-01-M 


(Docket  No.  AB-6,  Sut>-2S0X] 

Burlington  Nortliern  Railroad  Co.— 
Abandonment— In  Clatsop  County,  OR, 
Exemption;  Correction 

Burlington  Northern  Railroad 
Company  (BN)  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — E.xempt  Abandonments  to 
abandon  its  6.67-mile  line  of  railroad 
between  milepost  101.92  near  Astoria 
and  milepost  108.59  near  Camp  Clatsop, 
in  Clatsop  County.  OR. 

B.N  has  certified  (1)  that  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years  and  that  any  overhead 
traffic  on  the  line  can  be  rerouted  over 
other  lines,  and  (2)  that  nor  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period 
preceding  this  notice.  The  appropriate 
State  agency  has  been  notified  in 


Federal  Register  /  Vol.  50,  No.  116  /  Monday.  lune  17.  1985  /  Notices 


25133 


writing  at  least  10  days  prior  to  the  Filing 
of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360  I.C.C.  91 
(1979). 

The  exemption  will  be  effective  on 
July  7. 1985.  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  the 
effective  date  of  the  exemption  must  be 
filed  by  June  17. 1985.  and  petitions  for 
reconsideraiton.  including 
environemental.  energy  and  public  use 
concerns,  must  be  filed  by  June  27. 1985, 
with: 

Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423 
A  copy  of  any  petition  filed  with  the 
Commission  must  be  pent  to  applicant's 
representative:  | 

Peter  M.  Lee.  3800  Continental  Plaza.  777 
Main  Street,  Fort  Worth.  TX  76102. 
If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  June  12. 198$. 
By  the  Commission.  Heber  P.  Hardy. 
Director.  OfHce  of  Proceedings. 
lames  H.  Bayne, 
Secretary. 
|FR  Doc.  85-14645  Filed  6-14-85;  8:45  am] 

BtLLING  CODE  703S-01-M 


As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360  I.C.C.  91 
(1979). 

The  exemption  will  be  effective  July 
17. 1985  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  June  27, 1985,  and  petitions 
for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  July  8, 1985, 
with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  wTith  the 
Commission  should  be  sent  to 
applicant's  representative:  Nancy  S. 
Fleischman.  Suite  740, 1050  Connecticut 
Avenue.  N.W..  Washington.  DC  20036. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  June  6. 1985. 

By  the  Commission,  Heber  P.  Hardy. 
Director.  Office  of  Proceedings. 
James  H.  Bayne. 
Secretary. 
(FR  Doc.  14552-85  Filed  6-14-85:  8:45  am) 

BILLING  COOC  703S-01-«I 


This  notice  will  be  ser\ed  upon  the 
Association  of  American  Railroads  (Car 
Service  Division)  as  agent  of  all 
railroads  subscribing  to  the  car-service 
and  car-hire  agreements,  and  upon  the 
American  Short  Line  Railroad 
Association. 

By  the  Commission,  Heber  P.  Hardy. 
Director,  Office  of  Proceedings. 
James  H.  Bayne. 
Secretary. 
|FR  Doc.  85-14433  Filed  6-14-85:  8.45  am) 

BILLING  CODE  7035-01-M 


(Docket  No.  AB-28;  Sul>-9X1 

Central  of  Georgia  Railroad  Co. 
Abandonment  Exemption;  in 
Savannah,  GA         ■ 

Applicant  has  filefl  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  ?— Exempt  Abandonments  to 
abandon  its  1,020  foot  line  of  railroad 
between  milepost  S-0.68  and  milepost 
S-0.87  in  Savannah.  GA. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line,  and  (2)  that 
no  formal  complaint  filed  by  a  user  or 
rail  service  on  the  line  (or  by  a  State  or 
local  governmental  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  any  U.S.  District 
Court,  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  The  appropriate  State  agency 
has  been  notified  in  writing  at  least  10 
days  prior  to  the  filing  of  this  notice. 


(Finance  Docket  No.  30655] 

Tangent  Transportation  Co.;  Modified 
Rail  Certificate 

June  7. 1985. 

On  April  16. 1985  as  amended  June  4, 
1985.  a  notice  was  filed  by  Tangent 
Transportation  Company  (Tangent),  for 
a  modified  rail  certificate  of  public 
convenience  and  necessity  under  49 
CFR  Part  1150.  Subpart  C  to  operate  a 
line  of  trackage  from  Yamassee  (MP 
443.26)  to  Port  Royal  (MP  468.31)  in 
Beaufort  County.  SC.  This  line  of 
railroad  had  formerly  been  owned  and 
operated  by  Seaboard  System  Railroad. 
Inc.  (SBD).  In  Docket  No.  AB-55  (Sub- 
No.  100),  served  August  23. 1984.  the 
Commission  authorized  SBD  to  abandon 

this  line. 

The  South  Carolina  State  Ports 
Authority,  a  political  subdivision  of  the 
State  of  South  Carolina,  has  acquired 
the  line  and  has  leased  the  line  to  the 
South  Carolina  Public  Railways 
Commission  (Commission).  Tangent,  a 
wholly-owned  subsidiary  of  the 
Commission,  will  operate  the  line, 
beginning  May  1, 1985.  The  railroad  will 
be  known  as  the  Port  Royal  Railroad 
and  will  connect  with  SBD  at  Yamassee. 


DEPARTMENT  OF  LABOR 

Office  of  Pension  and  Welfare  Benefit 
Programs 

Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans; 
Meeting 

Pursuant  to  section  512  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  29  U.S.C.  1142.  a 
public  meeting  of  the  Advisory  Council 
on  Employee  Welfare  and  Pension 
Benefit  Plans  will  be  held  at  9:30  a.m.. 
on  Friday,  June  28. 1985.  in  Conference 
Room  N-3437-D.  U.S.  Department  of 
Labor.  200  Constitution  Avenue  NW.. 
Washington.  D.C. 

The  purpose  of  the  meeting  is  to 
discuss  the  following  items  on  the 
tentative  Agenda  summarized  below: 
ERISA  Enforcement  Working  Group 

Report 
Welfare  Benefit  Plans 
ERISA  Advisory  Council  Activity 

Individuals  or  organizations  wishing 
to  submit  written  statements  pertaining 
to  the  items  on  the  Agenda  should  send 
20  copies  to  Edward  F.  Lysczek, 
Executive  Secretary,  ERISA  Advisory 
Council,  200  Constitution  Avenue  NW.. 
Washington,  D.C.  20210.  Telephone  (202) 
523-8753.  Papers  will  be  accepted  and 
included  in  the  record  of  the  meeting  if 
received  on  or  before  June  26, 1985. 

Signed  at  Washington.  DC,  this  12th  day 
of  June,  1985. 
Alan  D.  l«l)owitz. 

Acting  .'Administrator.  Office  of  Pension  and 
Welfare  Benefit  Programs. 
|FR  Doc.  85-14434  Filed  6-14-85:  8:45  am| 

BILLING  COOC  4510-29-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
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meetings  of  the  ACRS  Subtoinniitlees 
and  meetings  of  the  full  Committee,  the 
following  preliminary  schedule  is 
published  to  reflect  the  current  situation, 
taking  into  account  additional  meetings 
which  have  been  scheduled  and 
meetings  which  have  been  postponed  or 
cancelled  since  the  last  list  of  proposed 
meetings  published  May  21.  1985  (50  FR 
20963).  Those  meotmgs  which  are 
definitely  scheduled  have  had.  or  will 
have,  an  individual  notice  published  in 
the  Federal  Register  approximately  15 
days  (or  more)  prior  to  the  meeting  It  is 
expected  that  tifie  sessions  of  the  full 
Committee  meeting  designated  by  an 
asterisk  ("j  will  be  open  in  whole  or  in 
part  to  the  public.  ACRS  full  Committee 
meetings  begin  at  8:30  a.m.  and 
Subcommittee  meetings  usually  begin  at 
8:J0  a.m.  The  time  when  items  listed  on 
the  agenda  will  be  discussed  during  full 
Committee  meetings  and  when 
Subcommittee  meetings  will  start  will  be 
published  prior  to  each  meeting. 
Information  as  to  whether  a  meeting  has 
been  firmly  scheduled,  cancelled,  or 
rescheduled,  or  whether  changes  have 
been  made  in  the  agenda  for  the  July 
1985  ACRS  full  Committee  meeting  can 
be  obtained  by  a  prepaid  telephone  call 
to  the  Office  of  the  Executive  Director  of 
the  Committee  (telephone  202/634-3265. 
AITN:  Barbara  jo  White)  between  815 
am.  and  5.00  p  m..  Eastern  Time. 

ACRS  Subcommittee  Meetings 

Human  Factors.  June  20. 1985. 
Washington.  DC.  The  Subcommittee  will 
identify  real/or  perceived  problems  with 
operator  requalificdtion  process,  decide 
on  an  appropriate  action  plan  to  resolve 
them,  and  make  the  necessary 
recommendations  to  the  Committee. 

Quality  and  Quality  Assurance  in 
Dt'S!::n  and  Construction/ Watts  Bar. 
June  26.  1985.  Washington.  DC.  The 
Subcommittees  will  discuss  the  Black  & 
Veatch  IDP  Report  on  the  AFW  System 
at  Watts  Bar.  The  Subrommittees  will 
also  discuss  the  I.ndependent  Design 
Policy  Croup  and  NSRS  evaluations  of 
those  reports  ds  well  as  recent 
allegations  concerning  construction  and 
design  at  Watts  Bar. 

Class  9  Accidents.  July  2. 1985— 
Postponed. 

Reactor  Operations.  July  9. 1985. 
Washington.  DC.  The  Subcommittee  will 
discuss  recent  operating  occurrences. 

Z^.1.'  Ran^e  Plan  for  .\RC.  July  10  and 
11.  1985.  Washington.  DC.  The 
Subcommittee  will  continue  discussions 
on  developing  comments  on  a  long  rnnge 
plan  for  the  NRC.  Topics  under 
discussion  are  primarily  technical  issues 
I  elated  to  th"  irguhilion  of  nuclear 
power  plant  safety  and  safety  regulation 
over  the  next  5  to  10  vears. 


Dial'i'o  Canyon.  July  10. 1985. 
Washington.  DC.  The  Subcommittee  will 
review  the  NRC  Staffs  safety  evaluation 
of  PG*Es  long-term  seismic  program 
plan  for  Diablo  Canyon. 
River  Bend.  July  10. 1985— Postponed. 
Long  Range  Plan  for  NRC.  July  11, 
1985.  Washington.  DC.  The 
Subcommittee  will  continue  discussions 
on  developing  comments  on  a  long  range 
plan  for  the  NRC.  Topics  under 
discussion  are  primarily  technical  issues 
related  to  the  regulation  of  nuclear 
power  plant  safety  and  safety  regulation 
over  the  next  5  to  10  years. 

ATWS.  July  17, 1985.  Washington.  DC. 
The  Subcommittee  will  discuss  reactor 
protection  system  and  scram  breaker 
reliability. 

Vogtie  Electric  Generating  Plant 
Units  1  &  2.  July  18  and  19. 1985, 
Augusta,  GA.  The  Subcommittee  will 
begin  review  of  Georgia  Power 
Company's  application  for  an  operating 
license  for  Vogtie,  Units  1  &  2. 

Quality  and  Quality  Assurance  In 
Design  and  Construction.  July  30, 1985. 
Washington.  DC.  The  Subcommittee 
will:  (1)  Review  the  Final  Rule  on  "The 
Important  To  Safety  Issue."  and  (2)  be 
briefed  on  the  "NRC  Quality  Assurance 
Program  Implementation  Plan." 

Joint  ECCS  and  Fluid  Dynamics,  July 
31, 1985,  Washington,  DC.  The 
Subcommitees  will:  (1)  Continue  the 
review  of  the  proposed  revision  to 
Appendix  K  of  10  CFR  50.46;  (2)  review 
the  implementation  of  General  Elecfric's 
Appendix  K  analysis  effort:  (3)  review 
NRC's  USI  A-43  implementation 
proposal:  (4)  discuss  the  details  of 
reactor  coolant  pump  trip  issue 
resolution:  and  (5)  discuss  the  status  of 
NRRs  ongoing  ECCS-relafed  issues. 
Metal  Components.  August  1, 1985, 
Washington.  DC.  The  Subcommittee  will 
review  Regulatory  Guide  1.99.  Revision 
2.  and  other  related  concerns,  and 
discuss  the  status  of  the  nil-ductility 
temperature  of  piping  program  and  the 
HSST  program. 

Class  9  Accidents,  August  2. 1985 
(tentative),  Washington.  DC.  The 
Subcommittee  will  discuss  with  the  NRC 
Staff  and  will  continue  the  review  of 
draft  NUREG-0956  "Source  Term 
Reassessment"  and  discuss  a  SECY 
paper  describing  regulatory  initiatives 
related  to  the  source  term  reassessm.ent. 

Long  Range  Plan  for  NRC.  August  7. 
1985.  Washington.  DC.  The 
Subcommittee  will  continue  discussions 
on  developing  comments  on  a  long  range 
plan  for  the  NRC.  Topics  to  be  discussed 
are  primarily  technical  issues  related  to 
the  regulation  of  nuclear  power  plant 
safety  and  safety  regulation  over  the 
next  5  to  10  years. 


Joint  ECCS  and  Fluid  Dynamics. 
August  20. 1985.  Washington.  DC.  The 
Subcommittee  will  review:  (1)  The  status 
of  the  hydrodynamic  loads  issue  for 
Mark  I-III  containment  plants,  and  (2J 
the  AEOD  report  on  Interfacing  LOCAs. 

Joint  Structural  Engineering  and 
Seismic  Design  of  Piping.  August  22  and 
2.3, 1985  (tentative),  Washington.  DC. 
The  Subcommittees  will  review  the 
status  of  research  programs  on 
containment  integrity,  seismic  margins, 
piping  reliability,  and  other  related 
matters. 

Long  Range  Plan  For  NRC.  September 
11. 1985.  Washington.  DC.  The 
Subcommittee  will  continue  discussions 
on  developing  comments  on  a  long  range 
plan  for  the  NRC.  Topics  to  be  discussed 
are  primarily  technical  issues  related  to 
the  regulation  of  nuclear  power  plant 
safety  and  safety  regulation  over  the 
next  5  to  10  years. 

Reliability  Assurance,  October  8, 
1985.  Washington,  DC.  The 
Subcommittee  will  continue  discussions 
on  valve  reliability.  A  risk  perspective 
on  valve  performance  will  be  sought. 
Also  to  be  studied  is  the  importance  of 
valves  from  a  safety  standpoint. 

Long  Range  Plan  For  NRC,  October  9. 
1985,  Washington,  DC.  The 
Subcommittee  will  continue  discussions 
on  developing  comments  on  a  long  range 
plan  for  the  NRC.  Topics  to  be  discussed 
are  primarily  technical  issues  related  to 
the  regulation  of  nuclear  power  plant 
safety  and  safety  regulation  over  the 
next  5  to  10  years. 

Qualification  Program  For  Safety- 
Related  Equipment.  Date  to  be 
determined  (July),  Washington,  DC.  The 
Subcommittee  will  discuss  NRC  Staff 
resolution  of  USI  A-46,  "Seismic 
Qualification  of  Equipment  in  Operating 
Plants." 

Reliability  and  Probabilistic 
.Assessment.  Date  and  location  to  be 
determined  (August).  The 
Subcommittees  will  review  the 
probabilistic  risk  assessment  for 
Millstone  3. 

CESSAR  11.  Date  (August)  and 
location  to  be  determined.  The 
Subcommittee  will  continue  its  review 
of  GESSAR  11  for  a  Final  Design 
Approval  applicable  to  future  plants. 

.Advanced Reactors.  Date  to  be 
determined  (August/September). 
Washington.  DC.  The  Subcommittee  will 
discuss  the  proposed  policy  for 
regulation  of  advanced  nuclear  power 
plants. 

ECCS.  Date  to  be  determined  (late 
Summer),  Palo  Alto.  C.^.  The 
Subcommittee  will  continue  the  review 
of  the  joint  NRC/B&WQG/EPRl/B&W 
joint  1ST  Program.  A  vi*t  is  planned  to 
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the  EPRI  Stunfurd  Research  institute 
facihties  supporting  this  Program. 

Joint  Reactor  Radiological  Effects  and 
Fire  Protrction.  Date  to  be  determined 
(October).  Washington.  DC.  The 
Subcommittee  will  review  the  increased 
N-16  radioactivity  and  fire  protection 
problems  in  using  hydrogen  addition  to 
BWRs  to  reduce  IGSCC. 

ATWS,  Date  to  be  determined    . 
(October).  Washington,  DC.  The 
Subcommittee  will  continue  the  review 
of  the  status  of  ATWS  Rule 
implementation  effort  and  related 
issues. 

ACRS  Full  Committee  Meeting 

July  11-13, 1985:  Items  are  tentatively 
scheduled. 

*A.  Watts  Bar  Nuclear  Plant  Units  1 
and  2 — discuss  quality  assurance 
program  and  independent  QA  review. 

*B.  Security  Provisions  to  Preclude 
Sabotage  at  Nuclear  Power  Plants — 
discuss  proposed  ACRS  comments/ 
recommendations  to  the  NRC. 

*C.  Proposed  Accident  Source  Term 
for  Nuclear  Power  Plants — briefing  of 
ACRS  regarding  related  industry  and 
NRC  contractor  studies. 

*D.  General  Electric  Standardized 
Nuclear  Steam  Supply  System  (GESSAR 
II) — continue  review  of  the  FDA  request 
for  this  type  of  standardized  facility. 

*E.  NRC  Long  Range  Plans — discuss 
ACRS  activities  related  to  the  proposed 
NRC  long  range  plans  for  nuclear 
regulation  and  related  activities 

*F.  Nuclear  Power  Plant  Operations — 
briefing  and  discussion  of  recent  events 
at  operating  reactors. 

*G  Meeting  with  NRC 
Commissioners — discuss  ACRS  report 
of  June  10, 1985,  regarding  consideration 
of  seismic  events  in  off-site  emergency 
planning. 

•H.  Indian  Point  Nuclear  Generating 
Station — discuss  proposed  comments 
regarding  implementation  of  the 
probabilistic  risk  assessment  for  this 
station. 

M.  EPA  Standards  for  High-level 
Waste  Repository— revievn  proposed 


ACRS  comm.ents  and  recommendations 
regarding  these  standards. 

'  J.  Emergency  Preparedness  for  Fuel 
Cycle  and  Other  Radioactive  Material 
Licensees — review  proposed  emergency 
planning  requirements  for  fuel  cycle  and 
other  radioacitve  material  licesnees. 

'K  San  Onofre  Nuclear  Plant  Unit  No. 
1 — consider  SEP  review  for  this  project. 

*L.  Maintenance  and  Surveillance 
Program  Plan — review  proposed 
requirements  for  maintenance  and 
surveillance  programs  at  nuclear  power 
stations. 

*M.  Diablo  Canyon  Nuclear  Plant 
Units  1  and  2 — consider  proposed  plan 
for  seismic  reevaluation  of  this  nuclear 
plant. 

*N.  ACRS  Subcommittee  Activities — 
briefing  and  discussion  regarding 
current  ACRS  subcommittee  activities  in 
assigned  areas  including  ECCS,  Air 
Systems  in  nuclear  facilities,  human 
facto.'"S  and  maintenance  practices  and 
procedures,  selection  procedures  for 
nuclear  power  plant  operators,  tests, 
evaluations,  and  requalification 
programs  for  nuclear  power  plant 
operators. 

*0.  Quantitative  Safety  Goals— 
discuss  proposed  ACRS  comments  and 
recommendation  regarding  the  review  of 
the  two-year  trial  period  and  proposed 
implementation  plan. 

*P.  Anticipated  ACRS  Activities — 
discuss  anticipated  ACRS  subcommittee 
and  proposed  items  for  consideration  of 
the  full  Committee. 

*Q  ACRS  Procedures  and  Practices — 
discuss  proposed  changes  in  ACRS 
Bylaws  regarding  conduct  of  individual 
ACRS  members,  procedures  for  revision 
of  ACRS  Bylaws,  and  make-up  of  the 
ACRS  subcommittee  on  Waste 
Management. 

•R.  Activities  of  ACRS  Members — 
discuss  related  activities  of  individual 
members  as  nongovernment  employees. 

'S.  Foreign  Regulatory  Activities — 
briefing  by  ACRS  members  regarding 
meeting  with  foreign  regulatory  bodies. 

August  8-10, 1985 — Agenda  to  be 
announced. 

NRC  Export  Applications 


September  12-14. 1985 — Agenda  to  be 
announced. 

Dated:  June  12. 1985. 
]ohn  C.  Hoyle. 

Advisory  Cummittee  Management  Officer. 
|FR  Doc.  85-14.S06  Filed  6-14-85:  8:45  am] 

BILLING  CODE  7Seo-01-M 


Applications  for  Licenses  To  Export 
Nuclear  Facilities  or  Materials 

Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  application" 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  applications  for  export 
licenses.  Copies  of  the  applications  are 
on  file  in  the  Nuclear  Regulatory 
Commission's  Public  Document  Room 
located  at  1717  H  Street,  N.W.. 
Washington.  D.C. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within  30 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  applicant,  the  Executive  , 
Legal  Director,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  and  the  Executive 
Secretary,  U.S.  Department  of  State, 
Washington,  D.C.  20520. 

In  its  review  of  applications  for 
licenses  to  export  production  or 
utilization  facilities,  special  nuclear 
materials  or  source  material,  noticed 
herein,  the  Commission  does  not 
evaluate  the  health,  safety  or 
environmental  effects  in  the  recipient 
nation  of  the  facility  or  material  to  be 
exported.  The  table  below  lists  all  new 
major  applications. 

For  the  Nucle.=ir  Regulatory  Commission. 

Dated  this  11th  day  of  June  1985  at 
Bothesda.  Maryland. 
Marvin  R.  Peterson, 

Acting  Assistant  Director.  Export/Import  and 
In  ternationni  Safeguards,  Office  of 
International  Programs. 


Name  ol  t^fihcant.  daie  of  tpplicatioa  date  recaoed.  application  No 


Material 

type 
(percent) 


Material  m  kilogiams 
(enriched  uranium) 


4- 


Total  element 


Transnudear.  Inc  ,  May  7.  19B5.  May  7.  1985.  XSNM02216.. 


NiEsho  Iwai  American  Corp.  May  24.  1965.  M^  31.  1985.  XSNM01778.  Amend.  | 
Ho  03  I 


93.3 

45.4 


|FR  Doc.  85-14507  Filed  ft-14-a5;  8:45  am) 

BILUNG  CODE  7590-01-M 


218.545-_ 

Additional  50  93.. 


Total  isotope 


End  use 


Country  ol 
destination 


203  903 Fuel  tor  THTR-300  Reac-  1  West  Germany 


Additional  22.92 


!  Fuel  for  JMTR Japan. 
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Documents  Containing  Reporting  or 
Recordlteeping  Requirements;  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  the  Office  of 
Nt.in.igement  and  Budget  review  of 
infurmation  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Coniniis.sion  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  the  following  proposal 
for  the  collection  of  information  under 
tlu-  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new.  revision 
or  extension:  Extension. 

2.  The  title  of  the  information 
collertion:  lOCFR  Part  15(>— Exemptions 
and  Continued  Regulatory  Authority  in 
Agreement  States  and  in  Offshore 
Waters  under  section  274 

3.  The  form  number  if  applicable:  Not 
(ipplicable. 

4.  How  often  the  collection  is 
rcquired:-Reports  are  required  as 
occasioned  by  the  occurrence  of 
specified  events,  such  as  the  receipt  or 
transfer  of  licensed  radioactive  material, 
or  actual  or  attempted  theft  of  licensed 
material.  An  annual  Statement  of  source 
material  inventory  is  required. 

5.  Who  will  be  required  or  asked  to 
report:  Agreement  State  licensees 
authorized  to  possess  source  or  special 
nuclear  material  at  certain  types  of 
facilities,  or  at  any  one  time  and 
location  in  amounts  greater  than 
specified  amounts. 

6.  An  Estimate  of  the  number  of 
responses:  63 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  150. 

8.  An  indication  of  whether  section 
3504  (h).  Pub.  L  96-511  applies:  Not 
applicable. 

9.  Abstract;  10  CFR  Part  150  provides 
certain  exemptions  from  NRC 
regulations  for  persons  in  Agreement 
States.  Part  150  also  defines  activities  in 
Agreement  States  over  which  NRC 
regulatory  authority  continues,  including 
certain  information  collection 
requirements. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  1717  M 
Street.  N.W..  Washington.  D.C.  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer.  Jefferson 
B.  Hill.  (202)  39S-7340. 


The  NRC  Clearance  Officer  is  R. 
Stephen  Scott.  (301)  492-8585. 

Dated  al  Dethesda.  Maryland,  this  lllh  day 
of |une  1985 
Kor  the  Nuclear  Regulatory  Commission. 

Patricia  C.  Norry, 

Director.  Office  of  Administration. 

(FR  Doc  85-14509  Filed  6-14-85;  8:45  am| 

BILLIMQ  CODE  7SW>-01-M 


Draft  Regulatory  Guide;  Issuance, 
Availability 

1  he  .Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  S<>ries  together  with  a  draft  of  the 
associated  value/impact  statement.  This 
series  has  been  developed  to  describe 
and  make  available  to  the  public 
methods  acceptable  to  the  NRC  staff  of 
implementing  specific  parts  of  the 
Commissions  regulations  and,  in  some 
cases,  to  delineate  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents  and  to  provide 
guidance  to  applicants  concerning 
certain  of  the  information  needed  by  the 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

The  draft  guide,  temporarily  identified 
by  its  task  number.  FC  412-4  (which 
should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  entitled  "Guide  for  the 
Preparation  of  Applications  for  Licenses 
for  the  Use  of  Radioactive  Materials  in 
Leak-Testing  Services"  and  is  intended 
for  Division  10.  "General."  It  is  being 
developed  to  provide  guidance  in 
conformance  with  the  revised  NRC  Fo.'-m 
313  for  preparing  license  applications  for 
the  use  of  radioactive  materials  in  leak- 
testing  services. 

This  draft  guide  and  the  associated 
value/impact  statement  are  being  issued 
to  involve  the  public  in  the  early  stages 
of  the  development  of  a  regulatory 
position  in  the  area.  They  have  not 
received  complete  staff  review  and  do 
not  represent  an  official  .NRC  staff 
position. 

Public  comments  are  being  solicited 
on  both  drafts,  the  guide  (including  any 
implementation  schedule)  and  the  draft 
value/impact  statement.  Comments  on 
the  draft  value/impact  statement  should 
be  accompanied  by  supporting  data. 
Comments  on  both  drafts  should  be  sent 
to  the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  by 
August  15. 1985. 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with:  (1) 
Items  for  inclusion  in  guides  currently 


being  developed:  or  (2)  improvements  in 
all  published  guides  are  encouraged  at 
any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington.  D.C.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Attention:  Director.  Division  of 
Technical  Information  and  Document 
Control.  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commision 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C.  552(a)) 

Dated  at  Silver  Spring,  Maryland  this  10th 
day  of  June  1985. 

For  the  Nuclear  Regulatory  Commission. 
Denwood  F.  Ross, 

Deputy  Director  Office  of  Nuclear  Regulatory 
Research. 

jFR  Doc.  8S-U508  Filed  6-14-85;  8:45  am) 

BILLING  CODE  7SW-01-II 


IDocket  No.  50-2751 

Pacific  Gas  and  Electric  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendment  to 
Facility  Operating  License  No.  DPR-80 
issued  to  the  Pacific  Gas  and  Electric 
Company,  the  licensee,  for  the  operation 
of  the  Diablo  Canyon  Nuclear  Power 
Plant,  Unit  1  located  in  San  Luis  Obispo. 
California. 

In  accordance  with  the  licensee's 
application  dated  May  14. 1985.  and 
which  supersedes  application  dated 
January  30. 1985.  the  proposed  change 
would  revise  Sections  4.8.1.1.2.  4.8.1.1.3 
and  4.8.1.1.4  of  the  Diablo  Canyon  Unit  1 
Technical  Specifications,  in  "Electrical 
Power  Systems.  Surveillance 
Requirements"  which  specifies  the 
surveillance  test  requirements  for  the 
fuel  oil  used  by  the  emergency  diesel 
generator  at  Diablo  Canyon.  Reliable 
diesel  operation  requires  fuel  oil  that  is 
substantially  free  of  water  and 
impurities.  The  present  technical 
specification  requires  sampling  of  the 
fuel  oil  in  the  fuel  storage  tank  quarterly 
to  test  for  water  and  sediment,  with 
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additional  tests  to  determine  water, 
sedimrnt  content  and  viscosity  prior  to 
adding  new  fuel  to  the  storage  tanks.  A 
further  test  for  insoluble  contaminants  is 
required  within  2  weeks  of  adding  new 
fuel  to  the  storage  tank. 
^    The  changes  incorporate  new 
surveillance  requirements  design  to 
maintain  the  level  of  confidence  in 
testing  the  quality  of  the  diesel  fuel  oil. 
The  proposed  surveillance  requirements 
provide  for:  (1)  Checking  and  draining 
accumulated  water  from  the  day  tanks 
monthly  and  after  each  extended  diesel 
run;  (2)  monthly  checking  and  draining 
of  water  from  the  underground  fuel 
storage  tank;  (3)  sampling  new  fuel  oil 
and  analyzing  it  for  specific  gravity, 
viscosity,  flash  point,  appearance,  and 
impurities  prior  to  its  addition  to  the 
storage  tanks;  and  (4)  testing  a  sample 
of  stored  fuel  oil  for  particulate 
contaminants  monthly. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  Hndings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  Commission's  regulations. 
The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50  92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  propo3ie,d 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  proposes  to  determine 
that  the  proposed  changes  do  not 
involve  significant  hazards 
considerations.  In  this  regard,  the 
Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  determining  whether  or  not  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (48  FR 
148701  of  amendments  considered  not 
likely  to  involve  significant  hazards 
considerations.  Example  (i)  relates  to  a 
purely  administrative  change  to  the 
technical  specifications:  for  example,  a 
change  to  achieve  consistency  through 
the  technical  specifications,  a  correction 
of  an  error,  or  a  change  in  nomenclature. 
Example  (vi)  relates  to  a  change  which 
either  may  result  in  some  increase  to  the 
probability  or  consequences  of  a 
previously-analv  Jf'd  accident  or  may 
•^educe  in  some  way  a  safety  margin,  but 
where  the  results  of  the  change  are 
clearly  within  all  acceptable  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan: 


For  example,  a  change  resulting  from  the 
application  of  a  small  refinement  of  a 
previously  used  calculational  model  or 
design  method.  The  proposed  changes 
are  similar  to  these  examples.  On  this 
basis,  it  is  proposed  that  these  changes 
do  not  involve  significant  hazards 
consideration.  The  following  is  a 
description  of  the  proposed  changes  and 
how  each  is  similar  to  one  of  tlie 
examples  of  48  FR  14870. 

Unit  1  and  Unit  2  will,  upon  issuance 
of  a  full  power  license  for  Unit  2.  have  a 
combined  set  of  technical  specifications. 
The  specification  for  Unit  2  diesel  fuel 
oil  surveillanee  now.  and  in  the  full 
power  technical  specifications,  is  the 
same  as  is  proposed  for  Unit  1.  Thus, 
this  proposed  change  achieves 
consistency  with  the  Diablo  Canyon, 
Unit  2  Technical  Specifications  in  this 
area,  within  the  meaning  of  example  (i). 
In  addition,  the  proposed  change 
provides  new  surveillance  requirements 
for  the  diesei  fuel  oil  which  are 
consistent  with  the  NRC  Staffs  present 
position  related  to  testing  of  diese!  fuel 
oil  including  Regulatory  Guide  1.37.  The 
proposed  surveillance  reqijirements 
maintain  the  level  confidence  in  diesel 
fuel  oil  quality  testing  by  providing 
acceptable  alternate  tests  not  required 
in  the  licensee's  present  technical 
specifications,  and  lhcr;'!ore  can  assure 
that  the  diesel  fuel  oil  continues  to 
satisfy  its  acceptance  criteria.  In  this 
regard,  such  alternate  requirements 
come  within  the  meaning  of  example  (vi) 
in  that  the  requirements  are  clearly 
within  all  acceptable  criteria  of  section 
9.5.4  of  the  Standard  Review  Plan. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  com.ments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  lo  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC.  20555,  Attention: 
Dock'^ing  and  Service  Branch. 

By'tuly  17. 1985.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rule  of  Practice 
for  Domestic  licensing  Proceeding-?"  in 


10  CFR  Part  2.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  dale,  the  Commission  or 
an  Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Beard  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  shou'.d  be  permitted 
with  pariicular  reference  to  the 
followmg  factors:  (1)  The  n.iture  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  pa.'-ty  to  the  proceeding;  (2)  the 
n;ilure  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceedings;  and  (3J  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect{s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  lo 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  considerations.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  becomes 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
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determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  that  nnahdetermination  is  that  the 
amendment  request  involves  no 
significant  hazards  determination,  the 
Commission  may  issue  the  amendment 
and  make  if  effective,  notwithstanding 
the  request  for  a  hearing  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place^efore  the  issuance  of 
any  Amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and   * 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  PubRc 
Uocumeni  Room.  1717  H  Street,  N.W., 
Washington.  D.C.  by  the  above  date. 
Where  peitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  .Number 
3737  and  the  following  message 
addressed  to  G.  Knighton:  petitioner's 
name  and  telephone  number,  date 
petition  was  mailed:  plant  name:  and 
publication  date  and  page  number  of 
this  Federal  Register  Notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  NucleuE? 
Rpgulatorj'  Commission.  Washingtoji^ 
DC.  20555.  to  Philip  A.  Crane.  Esq.. 
Richard  F.  Locke.  Esq.,  Pacific  Gas  & 
Electric  Company,  P.O.  Box  7442,  San 
Francisco,  California  94120  and  to  Bruce 
Norton.  Esq.,  Norton.  Burke,  Berry  and 


French,  P.O.  Box  10569.  Phoenix. 
Arizona  85064. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  of  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  The  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a){l)(i)-{v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commissions  Public 
Document  Room,  1717  H  Street,  N.W.. 
Washington,  D.C.  and  at  the  California 
Polytechnic  State  University  Library. 
Documents  and  Maps  Department.  San 
Luis  Obispo,  California  93407. 

Dated  at  Belhesda.  Marj'lond.  this  11th  day 
of  June.  1985. 

For  The  Nuclear  Regulatory  Commission. 

Ceor^  W.  Knighton.' 

Chief  Licensing  Bmnch  No.  3  Division  of 
Licensing. 

[FR  Doc.  85-14510  Filed  6-14-85:  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463).  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on: 
Thursday,  July  11, 1985 
Thursday,  July  18, 1985 
Thursday,  July  25, 1985 

These  meetings  will  start  at  10  a.m. 
and  will  be  held  in  Room  5A06A,  Office 
of  Personnel  Management  Building,  1900 
E  Street,  NW..  Washington,  D.C. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  from  five  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  of 
the  Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 


subchapter  IV.  chapter  53,  5  U.S.C.  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9){B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendation]^ 
and  related  activities.  These  reports  are 
available  to  the  pubfic,  upon  written 
request  to  the  Committee's  Secretary, 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management. 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  1340, 1900  E  Street, 
NW..  Washington.  DC  20415  (202)  632- 
9710). 
William  B.  Davidson.  Jr., 

Chairman.  Federal  Prevailing  Rate  Advisory 

Committee. 

June  12. 1985. 

[FR  Doc.  85-14514  Filed  6-14-85:  8:45  ani| 

BILLING  CODE  632S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash  (202)  272-2142.  ^ 

Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs.  Washington,  D.C.  20549. 
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New. 

Atlornev  Supplement  to  SF  171. 

No.  27(K277. 

Notice  is  heieby  Riven  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seg],  the  Securities 
and  Exchange  Commission  has 
submitted  for  clearance  the 
Commission's  Attorney  Supplement  to 
Standard  Form  171. 

Submit  comments  to  OMB  Desk 
Officer:  Ms.  Katie  Lewin,  (202)  395-7231. 
Office  of  Information  and  Regulatory 
Affairs,  Room  3235  NEOD,  Washington, 
DC.  20503. 
Shirley  E.  Hollis, 
Assistanl  Secretary. 
lune  10. 1985.  ' 

|FR  Doc.  85-14430  Filed  6-14-85:  8:45  am) 
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IRstMM  No.  IJ^.-MO  (803-47)1 

John  Hancock  Venture  Capital 
Management,  Inc.;  Application  for 
Order  Permitting  Performance  Based 
Investment  Advisory  Fees 

|une  11, 1985.  ,| 

Notice  is  hereby  given  that  John 
Hancock  Venture  Capital  Management, 
Inc.  ("Applicant "),  John  Hancock  Place, 
P.O.  Box  111,  Boston,  Mass.  02117,  a 
registered  investment  adviser  under  the 
Investment  Advisers  Act  of  1940  ("Act"), 
filed  an  application  on  February  21, 1985 
and  amendments  thereto  on  May  22  and 
May  31. 1985,  requesting  an  order  of  the 
Commission  pursuant  to  section  206A  of 
the  Act:  (1)  Exempting  Applicant's 
proposed  performance  fee  arrangements 
with  certain  limited  partnerships  to  be 
organized  by  Applicant  from  the 
prohibitions  of  section  205(1)  of  the  Act, 
and  (2)  exempting  Applicant  from  the 
record-keeping  requirements  of  Rule 
204-2  (b)  and  (c)  under  the  Act  to  the 
extent  necessary  to  permit  Applicant  to 
maintain  the  required  books  and  records 
for  each  limited  partnership  rather  than 
for  each  limited  partner  in  the 
partnership.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Comrfiission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  and  rules  thereunder  for  the 
relevant  statutory  provisions. 

Applicant  represents  that  it  is  an 
indirect,  wholly-owned  subsidiary  of 
John  Hancock  Mutual  Life  Insurance 
Company  ("lohn  Hancock").  John 
Hancock  offers  a  wide  variety  of 
individual  and  group  life  and  health 
insurance  policies,  individual  annuities 
and  group  pension  products  and 
provides  additional  financial  services 
through  various  subsidiaries.  According 


(o  the  application,  as  of  the  end  of  1983, 
lohn  Hancock  ranked  as  the  sixth 
largest  insurance  company  in  the  United 
States  in  terms  of  total  assets  and  the 
sixth  largest  in  terms  of  life  insurance  in 
force. 

Applicant  plans  to  organize  several 
different  limited  partnerships  ("Funds") 
in  which,  depending  on  the  nature  of  the 
Fund,  (i)  Applicant  or  (ii)  a  partnership 
composed  of  Applicant  and  employees 
of  Applicant  or  of  an  affiliate  of 
Applicant  (in  either  case,  a  "General 
Partner")  will  be  the  general  partner. 
Applicant  states  that  the  Funds  will  be 
structured  so  as  to  be  exempt  from 
registration  as  investment  companies 
under  section  3(c)(1)  of  the  Investment 
Company  Act  of  1940.  Applicant  states 
that  each  General  Partner  will 
contribute  at  least  one  percent  of  the 
committed  capital  of  its  respective  Fund. 
Applicant  represents  that  the  General 
Partner  of  each  Fund  will  have  the 
exclusive  authority  and  responsibility 
for  the  selection  of  investments  and  the 
management  of  the  Fund  and  will 
generally  devote  substantial  time  and 
resources  to  the  operation  of  the  Fund.  It 
is  anticipated  that  the  partners, 
employees  and  certain  affiliates  of  the 
General  Partners  will  become  actively 
involved  in  the  management  of  some  of 
the  companies  in  which  the  Funds 
invest.  Applicant  states  that  the 
minimum  capital  contribution  of  each 
limited  partner  or  group  of  affiliated 
limited  partners  in  a  Fund  will  be 
$1,500,000.  Interests  in  each  Fund  wiy 
only  be  offered  in  a  manner  as  to  be 
exempt,  in  the  opinion  of  counsel,  from 
registration  under  section  4(2)  of  the 
Securities  Act  of  1933,  as  amended,  and 
will  only  be  offered  and  sold  to  persons 
who  in  the  opinion  of  the  General 
Partner  are  able  to  appreciate  and 
evaluate  the  nature  and  effects  of  a 
performance-based  compensation 
arrangement.  Applicant  represents  that 
the  General  Partner  will  not  enter  into  a 
limited  partnership  agreement  unless 
immediately  prior  to  entering  into  the 
agreement  it  reasonably  believes  that 
such  agreement  represents  an  arm's 
length  arrangement  between  the  parties 
and  that  the  limited  partner,  alone  or 
with  its  legal  representative  or  other 
independent  agents,  understands  the 
risks  of  the  proposed  method  of 
compensation.  Interests  in  the  Funds 
will  not  be  sold  to  any  investment 
company  as  defined  in  the  Act  or  to  any 
business  development  company  as 
defined  in  the  Act. 

Applicant  represents  that  the  General 
Partner's  share  of  the  profits  of  a  Fund 
may  be  based  not  only  on  its  invested 
capital  but  also  on  a  percentage  of  such 
profits  which  may  vary  from  Fund  to 


Fund  and  will  be  established  in 
negotiations  with  the  limited  partners  of 
each  Fund,  having  due  regard  for  the 
performance  fees  then  prevailing  for 
similarly  situated  investment  vehicles 
("Performance  Fee").  The  limited 
partnership  agreement  for  each  Fund 
will  set  forth  the  formula  for  the 
allocation  of  profits  and  losses  of  such 
Fund.  In  all  cases,  however,- the 
allocation  formula  for  each  Fund  will 
include,  in  the  case  of  securities  for 
which  market  quotations  are  readily 
available,  the  realized  gains  and  losses 
and  unrealized  appreciation  and 
depreciation  of  such  securities  over  any 
given  period.  In  the  case  of  securities  for 
which  market  quotations  are  not  readily 
available,  the  allocation  formula  for 
each  Fund  will  include  the  net*  of 
realized  gains  over  realized  losses  of 
such  securities  over  any  given  period 
and,  if  the  unrealized  appreciation  of  the 
securities  over  the  period  is  included  in 
the  allocation  formula,  the  unrealized 
depreciation  of  such  securities  over  the 
period  will  also  be  included  in  the 
allocation  formula.  The  limited 
partnership  agreement  for  each  Fund 
will  describe  the  method  by  which  the 
assets  of  the  Fund  will  be  valued  and 
the  extent  to  which,  if  any,  such  asset 
valuations  will  be  subject  to 
independent  determination  or 
confirmation. 

It  is  further  stated  that  as  an 
additional  protection  for  the  limited 
partners,  no  Performance  Fee  may  be 
allocated  to  the  General  Partner  for  any 
given  period  if,  at  the  end  of  the  period, 
the  cumulative  amount  of  losses  of  a 
Fund  for  that  period  and  all  prior 
periods  exceeds  the  cumulative  amount 
of  gains  for  that  period  and  all  prior 
periods  provided  that  if  the  General 
Partner  is  entitled  to  a  Performance  Fee 
with  respect  to  the  gains  generated  only 
by  a  designated  portion  of  the  securities 
of  a  Fund,  then  the  Performance  Fee  will 
be  based  on  the  gains  and  losses  of  such 
designated  securities,  rather  than  the 
gains  and  losses  of  the  entire  Fund.  J 

Furthermore,  except  to  the  extent 
necessary  to  enable  the  General  Partner 
(or  its  partners)  to  pay  income  taxes 
imposed  on  income  of  the  Fund 
allocated  to  the  General  Partner,  no 
distribution  may  be  made  to  the  General 
Partner  that  would  reduce  the  General 
Partner's  capital  account  below  zero.  In 
addition  to  the  Performance  Fee,  the 
'  Applicant  expects  that  each  Fund  will 
pay  the  General  Partner,  or  an  affiliate, 
a  management  fee  to  cover  certain 
administrative  expenses  inqurred  in  the 
operation  of  the  Fund,  which  will  be 
established  in  negotiations  with  the 
limited  partners  of  each  Fund. 
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ApplicanI  asserts  thai  in  the  dhsence 
of  dM  txemplion  under  section  206.\  of 
the  .Advisers  Act.  the  ailunations  and 
disrnbiitions  of  Performdnce  Fees  by 
any  of  the  Funds  to  the  Applicant,  either 
directly  as  a  Oneral  Partner  or 
indiifctly  as  a  (general  partner  of  the 
Cenrrdl  Partner  of  a  Fund,  would  be  in 
vioiati.in  of  section  205(1 )  of  the  Act. 
Applicant  contends  that  investors  who 
have  ihe  ability  to  invest  a  minimum  of 
Si. 5(10.000  in  a  Fund  are  capable  of 
evbluatinj?  the  merits  and  nsks  of  the 
proposed  method  of  compensation,  are 
capable  of  bearing  the  risks  inherent  in 
the  Funds  and  are  in  a  position  to 
engage  such  leija!  advisers  and  other 
professional  consultants  as  they  may 
deem  necessary  to  analyze  Ihe  terms  of 
their  participation  in  a  Fund  and  to 
protect  their  interests. 

Applicant  also  seeks  exemption  from 
section  204  of  Ihe  .Act  and  Rule  204-2  (b) 
and  (c)  thereunder  which  may  be 
interpreted  so  as  to  require  Applicant  to 
maintain  designated  books  and  records 
for  each  limited  partner  of  a  Fund.  The 
Applicant  proposes  to  maintain  the 
designated  books  and  records  for  a  Fund 
but  not  for  the  individual  limited 
partners.  Each  partnership  agreement  of 
a  Fund  will  provide,  however,  that  the 
General  Partner  of  such  Fund  will 
maintain  a  separate  capital  account  for 
each  limited  partner,  reflecting  each 
such  partners  capital  contributions, 
allocations  and  distributions.  Applicant 
contends  it  would  be  impractical  and 
unduly  burdensome  to  prepare  and 
maintain  all  of  the  designated  books  and 
records  for  each  limited  partner 
individually  and  that  the  purposes  of  the 
rule  are  amply  served  by  maintaining 
separate  capital  accounts  for  each 
partner.  Applicant  states  it  will  comply 
with  ail  other  applicable  provisions  of 
Rule  204-2. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearicLi  on  the  application  mav.  not  later 
than  I'lly  8.  1985.  at  5:30  p.m..  do  so  by 
submitting  a'wrilten  request  setting 
forth  the  nature  of  his  inter»'st.  the 
reasiiMs  for  his  request,  and  the  specific 
issj<  s,  ,f  any.  of  f.ict  or  law  that  are 
disputed,  to  Ihe  S«>cretary.  Securities 
and  Fxchange  Commission.  W.ishington. 
D.C.  2G549.  A  copy  of  the  request  should 
be  ser\'.,'d  persnnaily  or  by  mail  upon 
Applii  ant  at  the  address  staled  above. 
FVoo-f  (-f  servire  (by  affidavit  or.  in  the 
case  cf  an  attorney-at-ia-A.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issueil  unless  the  Commission  orders  a 
heari.-.g  upon  request  or  upon  its  own 
motion. 


Kiir  the  Commission,  by  Ihe  Divisinn  of 
lii\*->tinenl  .Mana^menl.  pursuant  tu 
dflev.ited  duthunty. 
Shirley  E.  Hollia, 
A-iSi-ilonl  Secrelary. 

\n  t).)c.  85-1+424  Filed  6-14-85;  8:45  «m| 
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f  RcieaM  Na  34-2212t;  FU«  No.  SR-MSRB- 

8S-14I 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board:  Relating  to  CUSIP  Numbers 

The  Municipal  Securities  Rulemaking 
Board  on  May  17.  1985.  filed  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  19{bj(l)  of  the 
Securities  Exchange  Act  of  1934. 15 
use.  78s(b)(l).  a  proposed  rule  change 
as  described  in  Items  I.  II.  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulalorj'  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

A.  The  Municipal  Securities 
Rulemaking  Board  (the  "Board")  is  filing 
amendments  to  rule  G-34  on  CUSIP 
numbers  (hereafter  referred  to  as  "the 
proposed  rule  change"),  as  follows:' 

Rule  G-34.  CUSIP  Numbers, 
(a)  .\'et*-  Issue  Securities 
(i)  Assignment  of  Numbers 

(A)  Except  as  otherwise  provided  in 
this  section  (a),  each  municipal 
securities  broker  or  municipal  securities 
dealer  who  acquires,  whether  as      ,^ 
principal  or  agent,  a  new  issue  of 
municipal  securities  from  the  issuer  of 
such  securities  for  the  purpose  of 
distributing  such  new  issue  shall  apply 
in  writing  to  the  Board  or  its  designee 
for  assignment  of  a  CUSIP  number  or 
numbers  to  such  new  issue.  The 
municipal  securities  broker  or  municipal 
securities  dealer  shall  make  such 
application  as  promptly  as  possible,  but 
in  no  event  later  than,  in  the  case  of 
competitive  sales,  the  business  day 
following  the  date  of  avsard.  or.  in  the 
case  of  negotiated  sales,  the  business 
day  following  the  date  on'which  the 
contract  to  purchase  the  securities  from 
the  issuer  is  executed.  The  municipal 
securities  broker  or  municipal  securities 
dealer  shall  provide  to  the  Board  or  its 
designee  the  following  information: 


Ii.iIks  iniiicnte  new  iMnKu.iXP:  |l>rMck«t<i| 
imlicilr  (leirlions. 


|(A)|  (1)  complete  name  of  issue  and 
series  designation,  if  any: 

[(B)|  (2)  interest  rate(s)  and  maturity 
date(s)  (provided,  however,  that,  if  the 
interest  rate  is  not  established  at  the 
time  of  application,  it  may  be  provided 
at  such  time  as  it  becomes  available); 

KOI  A?/ dated  date; 

((D)l  (4/  type  of  issue  [e.g.,  general 
obligation,  limited  tax  or  revenue): 

[(F.)|  (5J  type  of  revenue,  if  the  issue  is 
a  revenue  issue; 

[IF)I  ((i)  details  of  all  redemption 
provisions: 

|(G)1  (7J  the  name  of  any  company  or 
other  person  in  addition  to  the  issuer 
obligated,  directly  or  indirectly,  with 
respect  to  the  debt  service  on  all  or  part 
of  the  issue  (and,|if  part  of  the  issue,  an 
indication  of  which  part);  and 

|(H)|  /8J  any  distinction(s)  in  the 
security  or  source  of  payment  of  the 
debt  service  on  the  issue,  and  an 
indication  of  the  part(s)  of  the  issue  to 
which  such  di8tinction(s)  relate. 

((ii))  (BJ  The  information  required  by 
.su/jparagraph  ||i)|  (AJ  of  this  section  (a/ 
shall  be  provided  in  accordance  with  the 
provisions  of  this  subparagraph.  At  the 
time  application  is  made  the  municipal 
securities  broker  or  municipal  securities 
dealer  making  such  application  shall 
provide  to  the  Board  or  its  designee  a 
copy  of  a  notice  of  sale,  official 
statement,  legal  opinion,  or  other  similar 
documentation  prepared  by  or  on  behalf 
of  the  issuer,  or  portions  of  such 
documentation,  reflecting  the 
information  required  by  this  section  (a/. 
Such  documentation  may  be  submitted 
in  preliminary  form  if  no  final 
documentation  is  available  at  the  time 
of  application.  In  such  event  the  final 
documentation,  or  the  relevant  portions 
of  such  documentation,  reflecting  any 
changes  in  the  information  required  by 
this  section  (a)  shall  be  submitted  when 
such  documentation  becomes  available. 
If  no  such  documentation,  whether  in 
preliminary  or  final  form,  is  available  at 
the  time  application  for  CUSIP  number 
assignment  is  made,  such  copy  shall  be 
provided  {.^romptly  after  the 
documentation  becomes  availjljle. 

|(iii)|  (C)  The  provisions  of  this 
section  (a)  shall  not  apply  with  respect 
to  any  new  issue  of  municipal  .securities 
on  which  the  issuer  or  a  person  acting 
on  behalf  of  the  issuer  has  submitted  an 
application  for  assignment  of  a  CUSIP 
number  or  numbers  to  such  issue  to  the 
Board  or  its  designee. 

(D/  III  the  event  that  the  proceeds  of 
the  new  issue  will  be  used,  in  whole  or 
in  part,  to  refund  an  outstanding  issue  or 
issues  of  municipal  securities  in  such  a 
way  that  part  but  not  all  of  the 
outstanding  issue  or  issues  previously 
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assigned  a  single  CVSIP  number  is  to  be 
refunded  to  one  or  more  ademption 
date(s)  and  price(s)  (or  all  of  an 
outstanding  is.'iue  is  to  be  refunded  to 
more  than  one  redemption  date  and 
price),  the  municipal  securities  broker 
or  municipal  securities  dealer  shall 
apply  in  wn'ting  to  the  Board  or  its 
designee  for  a  reassignment  of  a  CUSIP 
nu/nber  to  each  part  of  the  outstanding 
issue  refunded  to  a  particular 
redemption  date  and  price  and  shall 
provide  to  the  Board  or  its  designee  the 
following  information  on  the  issue  or 
issues  to  be  refunded: 

(1)  the  previously  assigned  CUSIP 
number  of  each  such  part  or  issue; 

(2)  for  each  such  CUSIP  number,  the 
redemption  dates  and  prices  to  be 
established  by  the  refunding; 

(3)  for  each  such  redemption  date  and 
price,  a  designation  of  the  portion  of 
such  part  or  issue  (eg.,  the  designation 
of  use  of  proceeds,  series,  or  certificate 
numbers)  to  which  such  redemption 
date  and  price  applies. 

The  municipal  securities  broker  or 
dealer  also  shall  provide  documentation 
supporting  the  information  provided 
pursuant  to  the  i^qvircwents  of  this 
subparagraph  (D). 

1(h))  (ii)  Number  .Affixture.  Each 
municipal  securities  broker  or  municipal 
securities  dealer  who  acquires,  whether 
as  principal  or  agent,  a  new  issue  of 
municipal  securities  from  the  issuer  of 
such  securities  for  the  purpose  of 
distributing  such  new  issue  shall,  prior 
to  the  delivery  of  such  securities  to  any 
other  person,  affix  to,  or  arrange  to  have 
affixed  to,  the  securities  certificates  of 
such  new  issue  the  CUSIP  number 
assigned  to  such  new  issue.  If  more  than 
one  CUSIP  number  is  assigned  to  the 
new  issue,  each  such  number  shall  be 
affixed  to  the  securities  certificates  of 
that  part  of  the  issue  to  which  such 
number  relates. 

[(c)|  fiii)  Underwriting  Syndicate.  In 
the  event  a  syndicate  or  similar  account 
has  been  formed  for  the  purchase  of  a 
new  issue  of  municipal  securities,  the 
managing  underwriter  shall  take  the 
actions  required  under  the  provisions  of 
this  rule. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  I 

Rule  G-34  currently  requires  that 
municipal  securities  brokers  or  dealers 
underwriting  or  participating  in  the 
placement  of  a  new  issue  of  municipal 


securities  must  apply  for  the  assignment 
of  CUSIP  numbers  to  the  new  issue,  if  it 
is  eligible  for  a  CUSIP  number 
assignment,  and  must  arrange  for  the 
affixing  of  the  numbers  to  the  securities 
certificates  of  the  new  issue  once  the 
numbers  are  assigned.  The  rule  is 
intended  to  further  the  goals  of  the 
CUSIP  numbering  system — facilitating 
the  identification  of  securities  issues 
through  the  assignment  of  a  unique 
alpha-numeric  security  number  to  each 
discrete,  fungible  issue  of  securities — by 
providing  for  the  inclusion  in  the  CUSIP 
numbering  system  of  all  eligible  issues 
of  municipal  securities.  The  rule  also 
promotes  the  use  of  the  CUSIP  number 
as  a  securities  identification  device  by 
ensuring,  through  the  affixing  of 
assigned  numbers  to  all  issues,  that  the 
number  is  readily  available  for  use 
throughout  the  securities  handling 
process. 

Certain  events  may  occur  after  the 
underwriting  of  a  particular  new  issue  of 
municipal  securities  which  affect  the 
integrity  of  the  CUSIP  numbers 
originally  assigned  to  the  issue  and  may 
prevent  the  use  of  these  numbers  to 
uniquely  identify  securities  of  the  issue. 
For  example,  municipal  securities  issues 
have  been  advance  refunded  in  such  a 
way  that  portions  of  what  was  once  a 
single,  fully-fungible  issue  or  maturity 
with  a  single  assigned  CUSIP  number 
are  refunded  to  different  redemption 
dates  and  prices,  with  securities  of  these 
different  portions  of  the  issue  or  the 
maturity  thereby  becoming  no  longer 
fungible.^  Further,  programs  have  been 
made  available  for  the  purchase  of  bond 
insurance  on  a  portion  of  an  issue  or  a 
maturity,  or  for  the  sale  of  a  portion  of 
an  issue  or  a  maturity  subject  to  a  put 
option  or  tender  option  written  by  a 
person  other  than  the  issuer  or  an  agent 
of  the  issuer.  Securities  with  this 
insurance  or  sold  with  such  a  put  option 
or  tender  option  attached  are  no  longer 
fungible  with  other  securities  of  the 
same  issue  or  maturity  which  are 
uninsured  (or  insured  by  a  different 
party)  or  traded  without  the  option 
attached.  In  all  of  these  cases  these 
actions  (the  advance  refunding,  the 
purchase  of  bond  insurance,  or  the 
attachment  of  the  put  option)  have 
created  a  distinction  in  a  previously 
fungible  issue  of  securities  which  causes 
the  previously  assigned  CUSIP  number 
no  longer  to  uniquely  identify  a  single, 
fully  fungible  issue.  The  Board 
determined  that  it  was  necessary  to 


=  Such  issues  hHvc  mosl  typically  been  advance 
refunded  by  issue  "Purpose"  (;.P.,  thr  desifination  of 
the  original  use  af  the  issue's  prot:ei>ds).  althouKti 
certain  issues  have  been  advunant  refunded  by 
specific  certifit:a!e  number. 


make  provision  for  the  reassignment  of 
the  CUSIP  nunipers  to  reflect  these  new 
distinctions. 

The  proposed  rule  change  would 
require  municipal  securities  brokers  and 
dealers  to  arrange  for  the  assignment  of 
CUSIP  numbers  in  circumstances  in 
which  previously  assigned  numbers  no 
longer  designate  a  single,  fully-fungible 
issue  of  securities  as  a  result  of  actions 
taken  by  the  municipal  securities  broker 
or  dealer.  Such  circumstances  include: 
(1)  Issues  which  have  been  advance 
refunded  in  such  a  way  that  portions  of 
what  was  once  a  single,  fully-fungible 
issue  or  maturity  with  a  single  assigned 
CUSIP  number  are  refunded  to  different 
redemption  dates  and  prices;  (2)  the 
purchase  of  bond  insurance  on  a  portion 
of  an  issue  or  maturity;  or  (3)  the  sale  of 
a  portion  of  an  issue  or  a  maturity 
subject  to  a  put  option  or  tender  option 
written  by  a  person  other  than  the  issuer 
or  an  agent  of  the  issuer.  In  regard  to 
secondary  market  securities  which  are 
subject  to  insurance  or  put  or  tender 
options,  the  proposed  rule  change 
requires  dealers  to  apply  for  a  new 
CUSIP  number  for  the  unit  [i.e..  the  bond 
traded  with  the  credit  enhancement 
attached),  while  allowing  the  previously 
assigned  CUSIP  number  to  be  retained 
on  the  underlying  bond.  The  Board 
determined  that  this  provision  should 
solve  commentator  concerns  regarding 
the  separate  trading  of  the  underlying 
bonds  and  enhancements  since  the 
underlying  bond  will  retain  its  original 
CUSIP  number. 

The  proposed  rule  change  also 
provides  that  the  rule  will  not^pply  to 
secondary  market  issues  which  do  not 
meet  the  eligibility  criteria  for  CUSIP 
number  assignment.  This  approach  is 
similar  to  that  followed  under  the 
existing  rule  with  respect  to  CUSIP 
number  assignments  on  new  issues. 

(2)  The  proposed  rule  change  is 
adopted  pursuant  to  section  15B(b)(2)(C] 
of  the  Securities  Exchange  Act  of  1934, 
as  amended,  which  requires  and 
empowers  the  Board  to  adopt  rules 

designed  ...  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cocperation  and 
coordination  with  persons  engaged  in  .  .  . 
clearing,  settling,  processing  information  with 
respect  to,  and  facilitating  transactions  in 
municipal  securities,  to  remove  impediments 
to  and  perfect  the  mechanism  of  a  free  and 
open  market  in  municipal  securities,  and.  in 
general,  to  protect  investors  and  the  public 
interest .... 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  would 
apply  uniformly  to  all  brokers,  dealers, 
or  municipal  securities  dealers  whose 
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ictions  rpsui!  in  n  Cl'SIP  mimlier  no 
'   "     '   '  '.iag  a  single.  fuli\- 

if  sfc  uritics.  Thv  Bo.ird. 
<  thill  th»'  pripdscd 
^  J  'lOl  itiMuSi-  .!•;•. 

lutrdcn  on  competition. 

C  S«'lt  Ri'jjiiLiluiA  Or4a.'iiz,ilii.n  s 
^Ultmi  r.i  un  C'uni.nienis  on  thi; 
!'-ijp.>seii  Riiif  l-hnnj?*'  Rfceived  from 
\Irr»!i«i'rs.  P.inu.ip.inls.  or  Othirs 

Ir  M.ty  19^.  thf  Board  puWishfd  for 
onmit'nt  dra't  unu'ndrr.enls  to  rule  C- 
;il. 'ThpJ:   "         - '"  rn's  propost  li  to 
r.'ijuiri- I'  ;iti»?s  (!pdler«  to 

•■mnnt  ofCLsiP 
H  I's  in  \\hjrh  sik  h 
lurnhnrs  no  longer  desixn,itp  »  sinjilc. 
■   '     * — '  '    's.sue  of  seiurifips  as  a 

:)  liikeii  {)>  the  ilenler.  Tho 
.i:iit',;tl;i!(  nls  <jlso  proviJed  'hdl 
I  ip.il  SKI ';riti»s  broki;rs  and  dealers 
n.ii.s'  correct  'he  Cl'SIP  numbers 
previously  impr'nted  on  the  issue  (niher 
than  for  advance  refunded  issues) 
fhro'.mh  iHp  i!sr  of  stit.kers.  silver-iedf 
rornvjiij.ns.  or  other  similar  means. 

The  Board  received  16  comments  on 
the  (Ir.ift  jmendments.  VVnlten 
( omments  were  received  from: 

N'  ir(»rs  Hrfiiover  Trust  Compdny 

'^:  icturnrs  ) 

{^l.'Sit-  i»?rvi(:»-  Rureciu 
I'nilcii  Sidles  Trust  Ciimpanv  of  New  York 

(  i;S  Trust  I 
|i)hr!  Navepi)  ft  C.n..  Inc. 
Murn.ipjl  ftiritl  insurance  Assoi  iation 

(  Mbl.\  I 
Cashiers  Asso(  lalion  (»f  Wail  Street.  Inc. 
Ciintint'nl.il  Illinois  National  Bank  and  Trust 

Conipjny  cif  Chicaxu  (■'Contintntdl") 
l.ehenlliai  »  Co  Inc. 
Puldit  St-curities  Assoriation  {"'PS/X' ) 
Bank  of  Boston 
S<T  irify  Pacific  Clearing  &  Services  Corp. 

C'StM  'inly  Pacific") 
.Merrill  l.vnch.  Pierce.  Fenner  *  Smith 
Inr.  (  .M1.PFS  I 
Fit-it  Ncitional  Bank  uf  Chicago  {  First 

Chit  .i)io") 
NtaOhews  &  Wrij^ht.  Inc. 
KK  Mu!t,)n  A  Co  Inc. 

The  Board  received  an  or.tl  comment 
from  1  he  Depository  Trust  Company 
(  DTC). 

1.  Reassignment  of  CUSIP  Numbers 

Most  of  the  commentators  generally 
were  in  favor  of  the  proposed 
requirement  that  dealers  arriinjje  for  the 
reassignment  of  CL'SIP  numbers  where 
such  numbers  no  longer  designate  a 
single,  fully-fungible  issue  of  securities, 
with  no  commentator  e\pr»rssing 
opposition.  First  Chicago.  I»SA.  and 
Bank  of  Boston,  however,  stated  that  a 
problem  arises  when  parties  who  are 
responsible  for  secondary  market 


■  (:«ipiM»  iif  the  n«>ti<.e  and  id  t>ic  i.uniim-nl  Intrrs 
rr(pivr<l  .w  il  un-  on  file  at  Ihir  Bimni 


nhancements  are  market  participants 
vvhij  .ire  not  subject  to  the  Boards  rules, 
/.f.  (uslomtTs.  They  noted  thai  the  fact 
'h  it  'hcse  piOlies  iire  not  required  to 
.  ;';i!\  for  a  new  CUSIP  number  m.av 
Compromise  the  integrity  of  the  CUSIP 
svsit'm.  First  Chicago  suggested  thiit  this 
liK'phale  be  closed  parliy  by  requiring 
that  all  cusiiimers  who  are  related 
iict  oi,nt5  ol  municipal  ."ecurilies  brokers 
i'^ul  dealers  be  subject  to  the  rule 
aiTJiMidnurnts.  The  Bo.ird  does  not  have 
the  authority  to  adopt  this  sugg'Siion 
sii:.  I"  ^ii(  h  customers  are  nut  uiuier  the 
R;)...!!  s  jiirisdiction.  K\rn  d)ough  the 
Hoard  c.«niiot  ensure  that  all  adviince 
refiitiiled  or  enhanced  i.'^sues  will  have 
reassigned  CLSIP  numbers,  most  of  the 
r()rr;;nentators  suDpcrted  the  Board  s 
.'ittt.-mpt  to  ensure  that  at  least  issues 
enh;in(.ed  through  dealer  activities  will 
be  Kionlified  by  a  unique  CUSIP  number. 

F'ir>.i  Chicago  also  stated  that  the 
!  M  k  of  jiirisditlionover 

(  s>  could  place  a  substantial 

a.kbtiimal  burden  un  any  third  party 
dealer  who  comes  into  possession  of  a 
se.juritv  enhanced  by  action  of  a 
customer  since,  in  First  Chicago's 
undiT";'andi!ig  of  the  draft  amendments, 
such  a  dealer  would  be  required  to 
appiy  for  a  new  CUSIP  number.  The 
proposed  rule  change  does  not  place  this 
burden  on  dealers  who  are  not 
responsible  for  the  enhancement  of  the 
securities. 

— Advance  Refunded  Securities 

In  regard  to  advance  refunded 
securities,  the  CUSIP  Service  Bureau 
asked  if  it  was  the  Board's  intention  that 
a  portion  of  an  issue  that  is  not  advance 
refunded  by  renumbered.  The  Board 
sees  no  reason  to  require  renumbering  of 
an  issue  when  the  currently  assigned 
number  still  identifies  a  unique  issue  of 
securities  (..<• .  the  portion  of  the  issue 
Ihiit  has  not  been  advance  refunded). 

— F.nhiinced  Secondary  Market 
Securities 

lr!s(^ed  Bonds.  Guaranteed  Bonds  and 
Bonds  Backed  by  Letter  of  Credit. 

No  comments  were  received 
concerning  the  application  of  the  draft 
number  reassignment  requirements  to 
insured  bonds,  guaranteed  bonds  or 
bonds  backed  by  a  letter  of  credit. 

Option  Bonds. 

Matthews  &  Wright  and  DTC  stated 
that  the  number  reassignment 
requirement  proposed  under  the  draft 
amendments  is  not  structured  in  a 
manner  that  would  be  appropriate  in  the 
case  of  underlying  bonds  to  which  put 
option  rights  apply  and  that  can  be 
treated  freely  with  or  without  the 
attached  right  (as  is  the  case  in 


Matthews  (4  Wright's  TOPs  prognim). ' 
Matthews  S  Wright  noted  that  the  draft 
ainendmonis  also  do  not  provide  for  ihe 
separjiti;  d'lachmenl  iind  trading  of  the 
atl.iched  rij;hts  as  is  permissible  in  the 
TOPs  program.  Mathews  S  Wright  and. 
I  billon  suggested  that  Ihe  draft 
amendments  be  revised  to  allow  the 
previously  assigned  CUSIP  number  to  be 
retained  on  the  underlying  bond  but  to 
require  that  dealers  apply  for  a  CUSIP 
number  for  the  put  option.  CUSIP  and 
DTC  also  suggested  that  Ihe  CUSIP 
n  imber  on  Ihe  underlying  bond  remain 
init  iiskecl  that  dealers  be  required  to 
apply  for  a  CUSIP  number  for  Ihe  unit 
[i.i' .  the  bond  traded  with  the  credit 
enhancement  attached).^ 

The  Board  determined  to  revise  Ihe 
draft  amendments  concerning  the 
reassignment  of  CUSIP  numbers  for 
enhanced  secondary  market  securities 
to  require  dealers  to  apply  for  a  new 
CUSIP  number  for  the  unit.  This  revision 
should  solve  commentator  concerns 
regarding  the  separate  trading  of 
underlying  bonds  and  enhancements 
since  Ihe  underlying  bond  would  retain 
its  original  CUSIP  number.  The  Board 
does  not  believe,  however,  that  it  has 
the  authority  to  mandate  number 
iissignment  for  Ihe  enhancement  alone 
since  such  devices  may  not  be  municipal 
securities.  If  dealers  wish  to  obtain 
another  CUSIP  number  of  these  devices 
they  are  free  to  apply  to  CUSIP. 

2.  Number  Affixture  of  Secondary 
Market  Securities  ' 

— Bearer  Bonds 

In  regard  to  the  requirement  to  affix 
reassigned  CUSIP  numbers  on  enhanced 
bearer  bonds.  DTC  and  the  Cashiers' 
Association  did  not  object  to  the  draft 
amendments  since  the  obliteration  of 
Ihe  old  number  did  not  seem  fo  present 
any  processing  problems.  DTC  noted 
that  there  might  be  some  difficulty  if 
paying  agents  (and  transfer  agents  of 
interchangeable  issues)  are  not  advised 
of  Ihe  number  change.  Four 
commentators,  however,  staled  that  it 
would  be  impossible  for  a  dealer  to  affix 
new  CUSIP  numbers  to  bearer  bonds  not 
under  its  control  or  immobilized.' 


'M.illhews  A  Wright  staled  thai  Ihfir  commenls 
niav  .ipply  to  other  secunditry  murkel  credit 
enhdncfme'ils  us  well. 

'In  ,'iddition.  Manufacturers  and  MiS'FS  staled 
Ihrft  if  anv  crrdil  enhanrement  device  is  available 
fcir  less  Ih.in  the  life  of  the  issue,  whatever  new 
(.Cl'SIP  number  is  assitcned  will  have  to  be  in  effect 
<iii!>  for  Ihe  lenf^th  of  lime  the  enhancemeni  is 
iiviiilalile 

".N'uveen  staled  thai  Iherr  should  be  nol  affixture 
requirement  for  advance  refunded  securities.  The 
dr.ift  amendments,  however,  do  nol  provide  for 
affixture  of  such  bonds. 

'  Bank  of  tloslon.  Continental.  PSA.  and  Nuveen. 
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Nuveen  noted  that,  even  for  bonds  on 
which  the  number  is  changed,  the  new 
number  would  be  lost  in  the  event  that 
the  securities  are  subsequently 
registered.  MLPFS  and  Continental 
stated  that  since,  in  many  instances,  the 
CUSIP  number  would  be  changed  on 
only  some  of  these  bearer  bonds  there 
would  be  increased  attempts  to 
counterfeit  numbers  and  to  use  other 
fraudulent  devices  since  credit 
enhancements  affect  the  price  of  the 
security. 

The  Board  determined  that  dealers 
should  not  be  required  to  affix  the 
reassigned  CUSIP  numbers  on  bearer 
bonds.  Dealers  then  must  utilize 
exception  processing  for  these  items." 

— Registered  Bonds 

■    Most  commentators  opposed  the  draft 
number  affixture  requirement  for 
registered  bonds  primarily  due  to  the 
problem  this  would  present  in 
transferring  the  securities.  As 
commentators  explained,  transfer  agent 
bondholder  files  are  based  on  an  issue's 
CUSIP  number.  If  this  number  if 
changed,  transfer  agents  would  need  to 
establish  a  new  file  for  each  portion  of 
this  issue  subject  to  a  new  number  and 
would  have  to  maintain  blank 
certificates  with  each  CUSIP  number. 
Manufacturers,  U.S.  Trust,  and  CUSIP 
believed  that  this  would  increase 
recordkeeping  problems,  expenses,  and 
the  risk  of  transfer  errors.  U.S.  Trust  and 
Nuveen  stated  that,  since  insurance  and 
other  secondary  market  credit 
enhancements  have  no  significance  to 
the  issuer  and  the  transfer  agent,  it  is 
unreasonable  to  expect  issuers  and 
transfer  agents  to  take  action  to  provide 
for  special  treatment  of  these  portions  of 
the  issue  (such  as  inventorying  new 
certificates  or  maintaining  bondholder 
files  under  the  new  CUSIP  number).      I 
Nuveen  stated  that  is  is  beyond  the   ; 
Board  8  authority  to  require  these       ;.• 
persons  to  take  such  actions,  and  Bank 
of  Boston  questioned  the  legal  authority 
of  a  transfer  agent  to  accept  and  use 
such  changed  certificates  where  the 
issuer  or  the  trustee  is  not  included  in 
these  activities.  Even  if  these  legal 
problems  are  resolved.  Manufacturers 
and  U.S.  Trust  questioned  who  would 
pay  the  costs  of  the  new  procedures. 


'Currently,  if  h  security  is  assigned  a  replacement 
CUSIP  number,  dealers  connrm  trades  in  these 
securities  us;i\g  the  new  CUSIP  number.  When  these 
securities  are  d«'livered.  however,  the  numlier  of  the 
connrmation  does  not  match  the  number  printed  on 
the  liond.  This  requires  'exception"  processing 
currently  provided  for  in  rule  G-12(e)  (ii)|B)  ll)(b). 
This  section  slates  that  the  delivery  of  a  security 
with  a  CUSIP  number  of  Ihe  transaction  constitutes 
good  delivery  if  the  number  of  the  connrmation  has 
been  assigned  as  a  substitute  or  alternative  number 
foi  the  number  reflected  on  the  security. 


U.S.  Trust  stated  that,  as  a  transfer 
agent  for  registered  municipal  securities, 
it  would  not  acknowledge  insurance  or 
modified  CUSIP  numbers  unless  the    ' 
issuer  agreed  and  paid  the  extra  costs. 
Seven  commentators  concluded  that 
the  only  solution  to  these  problems  is  to 
immobilize  those  portions  of  secondary 
market  issues  subject  to  credit 
enhancements.*  Many  commentators 
referred  to  the  CUSIP  Board  decision 
approving  the  reassigning  of  CUSIP 
numbers  to  permanently  enhanced 
secondary  market  securities  only  if  the 
securities  are  immobilized.  These 
commentators  strongly  suggested  that 
TEe"B«^d  modiby  its  draft  amendments 
to  requirfesdealers  to  immobilize  issues 
which  are  sbbject  to  secondary  market 
credit  enhanoements  prior  to  applying 
for  CUSIP  nuntjbers. 

The  Board  determined  not  to  adopt  a 
rule  requiring  t  ie  immobilization  of 
enhanced  secu  ities  in  connection  with 
the  reassignmani  of  security 
identification/numbers.  Such  an  action 
would  have/appeared  to  constitute  an 
endorsern/^t  of  one  particular  approach 
to  thes^^ansfer  problems  tp  the 
exclusion  of  other  alternative 
approaches.  In  fact,  since  the  time  the 
comnrents  on  the  draft  amendments 
wer^submitted,  CUSIP  has  revised  its 
eligipility  rules  so  that  not  all 
peripanently  enhanced  secondary 
market  securities  must  be  immobn.ized 
to  be  eligible  to  obtain  a  CUSIP  number. 
However,  the  Board  determined  to 
frame  the  proposed  rule  change  in  a  way 
that  recognizes  the  CUSIP  Board's 
decision  to  limit  the  Service  Bureau's 
authority  to  reassign  numbers  to 
enhanced  securities  in  certain  cases 
where  the  enhanced  securities  are 
required  to  remain  immobilized  to 
maturity.  Therefore,  the  Board  revised 
the  draft  amendments  to  state  that  the 
rule  will  not  apply  to  issues  which  do 
not  meet  the  eligibility  criteria  for  CUSIP 
number  assignment.  Under  this       , 
approach  (which  is  similar  to  that 
followed  under  the  currently  existing 
rule  with  respect  to  assignments  on  new 
issues)  dealers  would  not  be  obliged  to 
obtain  number  assignments  if  the 
eligibility  rules  do  not  permit  this.  Thus, 
if  a  portion  of  an  issue  subject  to  an 
enhancement  is  not  immobilized  and 
CUSIP  eligibility  requirements  mandate 
immobilization,  the  dealer  would  not  be 
required  to  apply  for  reassignmemt  of  a 
CUSIP  number.  The  Board  also  deleted 
the  number  affixture  requirement  for 
registered  enhanced  secondary  market 


•  Manufacturers.  U.S.  Trust.  Nuveen.  MBI.^. 
Cashiers  Association.  Security  Pacific  and  M1.PES. 


securities  given  the  transfer  problems 
noted  in  the  comments. 

3.  Miscellaneous 

DTC  and  CUSIP  noted  that  the 
language  of  the  proposed  subparagraph 
(a)(i)(D).  concerning  the  reassignment  of 
CUSIP  numbers  for  advance  refunded 
securities,  refers  to  situations  in  which  a 
part  of  an  issue  "is  to  be  refunded  to 
more  than  one  redemption  date  and 
price."  They  stated  that  this  language 
leaves  the  application  of  the  rule  unclear 
in  the  case  of  an  issue  in  which  a  part 
[e.g.,  one  specific  purpose)  is  refunded  to 
a  single  date  and  price  and  the  balance 
of  the  issue  is  not  refunded.  Nuveen  and 
Cashiers  Association  also  stated  that 
the  section  does  not  cleariy  require  a 
dealer  to  apply  for  a  new  CUSIP  number 
for  advance  refunded  securities.  These 
technical  problems  have  been  remedied 
in  the  proposed  rule  change. 

Finally.  CUSIP  asked  whether  the 
Board  should  limit  the  application  of  the 
draft  amendments  to  certain  dollar 
amount  of  issues  pre-refunded.  insured, 
or  made  subject  to  put  options.  The 
Board  determined  not  to  set  dollar  limits 
on  application  requirements.  It  is  the 
responsibility  of  CUSIP  to  determine  its 
eligibility  standards. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be. disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  "concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street, 
NW..Washington.  D.C.  20549.  Copies  of 
the  submission,  alfsubsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
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those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  use.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commissions  Public  Reference  Section. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  8. 1985. 

For  the  Commission  by  the  Division  of 
Mdrkct  Reguldtion.  pursuant  to  delegated 
iiulhorily. 

Dated  June  7.  1985. 
Shiriey  E.  Hullis, 

Asfiistcnt  Secretary. 

jt-R  Doc.  85-14;26  Filfd  6-14-85:  8:45  am) 

8IUJNC  COOC  K)tO-01-M 


[Release  No.  34-22132;  File  No.  SR-PCC- 
85-041 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Pacific 
Clearing  Corp. 

Pursuant  to  st-ction  19(b)(1)  of  the 
Securities  E.xchange  Act  of  1934  ('Act'). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  June  5. 1985,  the  Pacific 
Clearing  Corporation  ("PCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PCC  is  proposing  to  provide  certain 
services  to  participants  of  its  affiliated 
securities  depository.  Pacific  Securities 
Depository  Trust  Company  ("PSDTC"). 
in  connection  with  PSDTCs  proposed 
program  for  the  deposit  and  safekeeping 
of  municipal  bonds  in  bearer  form.  [See 
file  no.  SR-PSDTC-84-16.) 

Under  the  proposed  program.  PSDTC 
participants  may  deposit  municipal 
securities  for  safekeeping  by  delivering 
them,  acompanied  by  properly 
completed  deposit  forms,  to  PCC's 
security  processing  windows  in  Los 
Angeles  and  San  Francisco.  California: 
Denver.  Colorado:  New  York,  New  York; 
Portland.  Oregon;  and  Seattle, 
Washington.  Deposits  made  at  PCC's 
San  Francisco  and  branch  offices  will  be 
sent  to  Los  Angeles  for  safekeeping. 
Bearer  securities  on  deposit  with  PSDTC 
may  be  withdrawn  through  PCC's 


security  processing  windows  following 
delivery  of  properly  completed 
withdrawal  request  forms.  Notices 
concerning  PSDTCs  municipal  bearer 
bond  program  will  be  distributed  to 
participants  located  outside  of 
California  through  PCC's  branch  offices 
in  Denver,  New  York  City,  Portland  and 
Seattle.  PCC's  branch  offices  currently 
provide  similar  services  to  PSDTC 
participants  in  connection  with  other 
securities  transactions  and  PSDTC 
services. 

Interest  payments  payable  to  PSDTC 
participants  with  respect  to  bearer 
muncipal  bonds  on  deposit  with  PSDTC 
will  be  reflected  on  their  PCC 
transaction  blotters  on  the  applicable 
payable  dates,  to  indicate  interest 
disbursements  which  are  due  to  settle 
on  the  following  day.  Payments  will  be 
made  through  participants'  PCC  net 
settlement  sheets  on  the  first  day  after 
payable  date  and  will  be  reflected  on 
that  day's  pay /collect  report. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the/ 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  test  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  (A),  (B) 
and  (C)  below .  of  the  most  significant 
aspects  of  such  statements. 

(AJ  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposed  bearer  municipal  bond 
program  will  permit  PSDTCs 
participants  to  retain  eligible  issues  for 
safekeeping  in  a  depository 
environment.  In  addition,  participants 
will  be  able  to  use  PSDTCs  services  for 
book-entry  deliveries,  pledge  for 
collateral  loans,  interest  collection  and 
disbursement,  call  and  maturity 
processing  and  transfer  of  eligible 
securities  from  bearer  to  registered  form. 
The  services  which  PCC  is  proposing  to 
provide  will  make  it  easier  for 
participants  to  avail  themselves  of  the 
benefits  of  this  program. 

PCC  believes  that  the  proposed  rule  is 
change  is  consistent  with  Section 
17A(b)(3)(F)  of  the  Act,  in  that  it  furthers 
the  objectives  of  the  Act  with  respect  to 
reducing  the  physical  delivery  of 
securities,  enhancing  the  safekeeping  of 
securities  and  supplementing  the 


existing  interface  between  securities 
depositories.  ' 

(B/  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

PCC  perceives  no  burden  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Comments  on  the  proposed  rule 
change  were  neither  solicited  nor 
received  from  PCC's  members  or 
PSDTCs  participants  in  general; 
however,  the  proposed  municipal  bond 
program  was  reviewed  and  discussed  by 
a  special  committee  of  member  and 
participant  representatives  appointed  by 
PCC's  and  PSIJTCs  respective  Boards  of 
Directors. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  D.C. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
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mentioned  self-regulatory  organization. 
All  .submissions  should  refer  to  the  file 
niimber  in  the  caption  above  and  should 
be  submitted  by  July  8, 1985. 

K(»r  the  Commis.sion  by  the  Division  of 
M<i.  kel  Regulation,  pi^-suant  to  delegated 
authority.  I 

Dated:  |une  11.  1985. 
Shirley  E.  HoUis. 
Assistant  Secivtary. 
|1R  Doc.  85-14425  Filed  6-14-85;  8:45  am) 

BILLING  COOE  M10-01-M 


Dale  Med 


June  7.  1965 


Jure  6    19eS 


June  6   19B5 


Oockel 
No 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  0  of  Department  of 
Transportation's  Procedural 
Regulations;  Week  Ended  June  7, 1985 

Subpart  Q — Applications 

The  due  date  for  answers,  conforming 
applications,  or  motions  to  modify  scope 


are  set  forth  below  for  each  application. 
Following  the  answer  period  DOT  may 
'process  the  application  by  expedited 
procedures.  Such  procedures  may 
consist  of  the  adoption  of  a  show-cause 
order,  a  tentative  ordi.-r,  or  in 
appropricitR  cases  a  final  order  without 
further  proceedings  (See.  14  CFR 
302.1701  et  seq.). 


43i»9 


431S4 


43178 


Descnption 


Hageland  Aviation  Services  Inc..  c/o  B*  filter  Bill  MiHet  AssocMles.  Suite  301,  1341  G  Si'eet,  NW  Wasrwig.on.  UC.  200C5  - 

Appdcanon  ot  Hageland  Avialioi  Sewioes.  Inc  pmsuant  to  section  401  ot  the  Act  and  Subpart  O  of  tfw  Re^Liaiions  requests  aultwity  to  engage  m  intefSttJe 

•»  fansportalion  ot  pefso'is.  property  and  maH 
Set»»een  any  po.nt  .n  any  stale  in  ihe  Urwed  States  or  the  Qisliict  ot  Columbia,  or  any  tomtory  ot  possession  ot  the  United  Stales,  and  any  other  pomt  m  any  Slate  ot 

the  United  States  or  tlK;  District  ot  Cotumbi*  or  any  lemiory  or  possession  of  the  United  States 
Conlorming  Applicalions  Motions  to  Modify  Scope  and  Answers  iriay  be  tiled  by  July  5.  1985 

Atlaniie  GuH  Airtmes.  c/o  Stephen  L  Gelband  Hewes.  Morella.  Gelband  *  Lamberion.  1010  Wisconsin  Ave  .  NW  Washington  DC  20007 
'•pplwation  ol  Atlantic  Gull  Airtines  pursuant  to  section  401  ot  Ihe  Act  and  Subpan  O  ot  the  Regulations  requests  ajlhority  to  provide  loreign  sdieduled  and 

charter  air  transportation  ot  persons    pirperty  and  mail  between  a  point  or  points  m  Florida   and  a  point  or  points  the  Turks  and  Caicos  Islands. 
Contonmng  Application,  Motions  to  Moditv  Scope  and  Answers  "nay  be  Wed  by  July  5.  1985. 

Aerotour  Dominicano  C  Por  A    c.o  Harry  A  Sowen  Bower  S  Atkn  Suite  350.  2020  K  Street.  NW .  Washington  DC  20006 
Application  ol  Aerotour  Domm.cano.  C   Por  A   pursuant  to  section  402  ot  the  Act  ana  Subpart  C  ol  the  Regulations  applic-s  tor  authority  to  engage  m  an 

transportclion  between  the  terminals  IMew  VcK.  Miami   San  Juan  and  at  a  terminal  pont  or  pornis  m  the  Dommtcan  Repute* 
Answers  may  be  tiled  by  Juty  3.  1965 


Phyllis  T.  Kaylor. 
Chifff.  DiuunirnUiry  Services  Division. 
|FR  Dor.  8.=i-H.->04  Fil<d  b-14-85:  8:45  nm\ 
NkLING  COOE  4»10-«2-M 


[Docket  430061 


Pan  Aviation.  Inc.,  Fitness 
Investigation;  Resctieduling  of  Hearing 

Notice  is  hereby  jjiven  that  the 
hearinj!  in  the  above-entitled  proceeding 
is  reschedulpd  to  hv  held  on  July  2. 1985. 
al  10:00  a.m.  (local  time)  in  Room  5332. 
Nassif  Building.  400  7th  Street,  SW.. 
Wa.,hington.  DC.  30590.  before  the 
undersigned  admii^istr.3tive  law  judge. 


Dated  at  Wa.shinglon.  D.C..  June  11. 19«5. 
Ronnie  A.  Yoder, 
AJniinistralive  Law/ud^e. 
(FR  Doc.  85-14505  Filed  6-14-85;  8:45  amj 
BILLING  COOE  4910-62-M 

Coast  Guard 

ICGD  65-0451 

Houston/Galveston  Navigation  Safety 
Advisory  Committee;  Instiore 
Waterway  Management  Subcommittee 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 


L.  92-463:  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the  Inshore 
Waterway  Management  Subcommittee 
of  the  Houston/Galveston  Navigation 
Safety  Advisory  Committee.  The 
meeting  will  be  held  on  Thursday.  July 
11. 1985  at  the  Houston  Yacht  Club,  3620 
Miramar  Drive,  LaPorte,  Texas.  The 
meeting  is  scheduled  to  begin  at  10  a.m. 
and  end  at  12  p.m.  The  agenda  for  the 
meeting  consists  of  the  following  items: 

1.  Call  to  Order. 

2.  Discussion  of  previous 
recommendations  made  by  the  full 
Advisory  Committee  and  the  Inshore 
Waterway  Management  Subcommittee. 
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3.  Presentation  of  any  additional  new 
items  for  consideration  to  the 
Subcommittee. 

4.  Adjournment. 

Attendance  is  open  to  the  public.  With 
advance  notice,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Prior  to  presentation  of  their 
oral  statements,  but  no  later  than  the 
day  before  the  meeting,  members  of  the 
public  shall  submit,  in  writing,  to  the 
Executive  Secretary  of  the  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  the  subject  of  their 
comments,  a  general  outline  signed  by 
the  presenter,  and  the  estimated  time 
required  for  presentation.  The  individual 
making  the  presentation  shall  also 
provide  their  name,  address,  and.  if 
applicable,  the  organization  they  are 
representing.  Any  member  of  the  public 
may  present  a  w^ritten  statement  to  the 
Advisory  Committee  at  any  time. 

Additional  information  may  be 
obtained  from  Commander  R.  A.  Brunell. 
usee.  Executive  Secretary,  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander,  Eighth 
Coast  duard  District  (mps).  Room  1341. 
Hale  Boggs  Federal  Building,  500  Camp 
Street,  New  Orleans,  LA  70130, 
telephone  number  (504)  569-6901. 

Dated:  |une  5. 1965. 
T.T.  MattMon. 

Captain.  U.S.  Coast  Cuard  Commander.  Bth 
Coast  Cuard  District  Acting. 
jFR  Doc.  85-14461  Filed  6-14-85:  8:45  am| 
MUJNG  CODE  «1»-l«-ll 


ICG0S5-046I 

Houston/Gaivestonr  Navigation  Safety 
Advisory  Committee;  Offshore 
Waterway  Management  Sut>committee 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463:  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Offshore  Waterway  Management 
Subcommittee  of  the  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee.  The  meeting  will  be  held  on 
Thursday,  July  18, 1985  at  the  Galveston 
Wharf  Board  Room.  Bth  Floor,  Sheraton 
Plaza  (Old  Santa  Fe  Building). 
Galveston,  Texas.  The  meeting  is 
scheduled  to  begin  at  10  a.m.  and  end  at 
12  p.m.  The  agenda  for  the  meeting 
consists  of  the  following  items: 

1.  Call  to  Order. 

2.  Discussion  of  previous 
recommendations  made  by  the  full 
Advisory  Committee  and  the  Offshore 
Waterway  Management  Subcommittee. 


3.  Presentation  of  any  additional  new 
items  for  consideration  to  the 
Subcommittee. 

4.  Adjournment. 

Attendance  is  open  to  the  public.  With 
advance  notice,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Prior  to  presentation  of  their 
oral  statements,  but  no  later  than  the 
day  before  the  meeting,  members  of  the 
public  shall  submit,  in  writing,  to  the 
Executive  Secretary  of  the  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  the  subject  of  their 
comments,  a  general  outline  signed  by 
the  presenter,  and  the  estimated  time 
required  for  presentation.  The  individual 
making  the  presentation  shall  also 
provide  their  name,  address,  and,  if 
applicable,  the  organization  they  are 
representing.  Any  member  of  the  public 
may  present  a  written  statement  to  the 
Advisory  Committee  at  any  time. 

Additional  information  may  be 
obtained  from  Commander  R.A.  Brunell. 
USCG,  Executive  Secretary,  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander,  Eighth 
Coast  Guard  District  (mps).  Room  1341, 
Hale  Boggs  Federal  Building.  500  Camp 
Street.  New  Orleans.  LA  70130, 
telephone  number  (504)  589-6901. 

Dated:  June  5. 1985. 
T.T.  Mattmoa, 

Captain.  U.S.  Coast  Cuard  Commander.  8th 

Coast  Cuard  District  Acting. 

(FR  Doc.  14460  Filed  6-14-85:  8:45  am) 
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(CGD  85-012) 

Equipment,  Construction,  and 
Materials 

AGENCV:  Coast  Guard,  DOT. 
action:  Approval  notice. 

SUMMARV:  This  notice  contains  a  listing 
of  Coast  Guard  approvals  issued 
between  1  December  1984  and  30  April 
1985.  These  approvals  are  for  safety 
equipment  and  materials  required  by 
regulation  to  be  used  on  certain 
merchant  vessels  and  recreational 
boats,  and  also  in  Outer  Continental 
Shelf  activities. 

FOR  FURTHER  INFORMATION  CONTACr. 
Ms.  Valarie  Williams,  Office  of 
Merchant  Marine  Safety  (G-MVl-3/24). 
Room  1404,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593,  (202)  426-1444. 
Normal  office  hours  are  between  7  a.m. 
and  3:30  p.m.,  Monday  through  Friday, 
except  holidays. 

SUPPLEMENTARY  INFORMATION:  Certain 
regulations  in  Titles  33  and  46  of  the 
Code  of  Federal  Regulations  require  that 


various  items  of  lifesaving,  firefighting 
and  other  safely  equipment  and 
materials  used  on  board  merchant 
vessels  and  recreational  boats,  and  in 
Outer  Continental  Shelf  activities  be 
approved  by  the  Commandant,  U.S. 
Coast  Guard.  This  document  notifies 
interested  persons  that  certain 
approvals  have  been  issued  or  revised 
during  the  period  from  1  December  1984 
and  30  April  1985.  These  actions  were 
taken  under  the  procedures  in  46  CFR 
2.75-1  to  2.75-50. 

The  statutory  authority  governing 
carriage  of  this  equipment  is  in  sec;|ions 
3306(a),  4102,  and  4302(a)(2)  of  Title  46, 
United  States  Code,  section  1333  of  Title 
43,  United  States  Code,  and  section  198 
of  Title  50.  United  States  Code.  The 
Secretary  of  Transportation  has 
delegated  authority  ot  the  Commandant. 
U.S.  Coast  Guard  with  respect  to  these 
approvals  (49  CFR  1.46(b)). 

Most  of  the  items  in  this  list  meet 
specification  regulations  in  46  CFR  Parts 
160  to  164.  The  approvals  listed  in  this 
document  are  generally  issued  for  a 
period  of  5  years  from  the  date  of  issue, 
unless  sooner  withdrawn,  suspended  or 
terminated. 

Buoyant  Apparatus 

Approval  No.  160.010/85/0.  Model  KRR- 
30A  buoyant  ring  30"  O.  D  x  8"  I.D  4  person 
capacity,  manufactured  Rescue  Ring  Inc..  227 
N.  E.  Brumbaugh.  Ilwaco.  WA  78624. 

Self-Contained  Breathing  Apparatus 

Approval  No.  160.011/69/0.  Models  802. 

805.  808.  and  811  self-contained, 
manufactured  by  North  Safety  Equipment. 
2000  Plainfield  Pike.  Cranston.  Rl  02920. 

Approval  No.  160.011/70/0.  Models  803. 

806.  809.  and  816  self-contained.  30  minute, 
manufactured  by  North  Safety  Equipment. 
2000  Plainfield  Pike.  Cranston.  Rl  02920. 

Approval  No.  160.011/71/0,  Models  801, 
804.  807,  and  810  self-contained,  30  minute, 
manufactured  by  North  Safety  Equipment. 
2000  Plainfield  Pike.  Cranston.  Rl  02920. 

Lifeboat  Winch 

Approval  No.  160.015/94/1.  Type  55G-MKII 
lifeboat  winch,  manufactured  by  Marine 
Safety  Equipment  Corp..  P.O.  Box  465. 
Farmingdale.  NJ  07727.  Approval  .No.  160.015/ 
101/0.  Type  75  G  lifeboat  winch, 
manufactured  by  Marine  Safety  Equipment 
Corp..  P.O.  Box  465.  Farmingdale.  N|  07727. 
Approval  No.  160.015/105/0,  Type  55CH- 
MKIII  lifeboat  winch,  manufactured  by 
Marine  Safety  Equipment  Corp..  P.O.  Box  465. 
Farmingdale.  NJ  07727. 

Approval  No.  160.015/110/0,  Type  35G- 
MKlll  lifeboat  winch,  manufactured  by 
Marine  Safety  Equipment  Corp.,  P.O.  Box  465. 
Farmingdale,  NJ  07727. 

Approval  No.  160.015/123/0.  Type  BE  6.0 
lifeboat  winch,  manufactured  by  Schal  Davit 
Corp..  228  West  Park  Place.  Newark.  DE 
19711. 
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Approval  No.  160.015/127/0.  Model  W1400 
survival  capsule  launching  winch, 
manufactured  by  VVhiftaker  Corporation. 
5159  Baltimore  Drive.  La  Mesa,  CA  92041. 

Approval  No.  160.015/146/0,  Type  BE  3.8 
lifi'boat  winch,  manufactured  by  The  Schat 
Uuvit  Corporation.  226  West  Park  Place. 
Newark  DE  19711.     | 

Chain  Ladder  Equivalent 

Approval  No.  160.017/56/0,  Embarkation- 
Debarkation  Ladder  equivalent  to  chain 
ladder,  manufactured  by  Sidewindtr 
International  Ltd..  4902  Lord  Byran  Rd. 
Wilmington,  NC  2&4a5. 

Approval  No.  160.017/59/0,  Model  Erik  I 
embarkation  ladder  approved  equivalent  to 
chain  ladder — suspension  member  %  inch 
poly-dacron-all  steps  ash  wood  except  «3 
sli^p  in  synthetic-maximum  approved  length 
62  feet.  Manufactured  by  A.  L.  Don  Company, 
Ft.  Dock  St..  Matawan.  NJ  07747. 

Emer},ency  Signaling  Mirror 

Approval  No.  160.020/2/2,  4-x5'  Type 
SMC,  manufactured  by  Reviser  Supply 
Companyk.  Inc.,  Satety  Mirror  Company 
Division  ,  603-607  W,,  29th  Street.  New  York, 
New  York  1001.         j 

Hand  Held  Red  Flare  Distress  Signal 

Approval  No.  160.021/18/0,  Olin  Hand  Red 
Flare.  2  minute,  500  candela.  Manufactured 
by  Kilgore  Corporation  Bradford  Rd.,  Toone. 
TN  38381-0099. 

Signal  Pistol 

Approval  No.  160.028/11/0.  Olin  25  mm 
Signal  Flare  Launcher.  Mark  IL  with  12  ga. 
converter.  Manufactured  by  Olin  corporation. 
Signal  Products  Operation,  East  Alton.  IL 
62024. 

Approval  No.  160.028/12/1.  Signal 
Launcher  Maik  111.  Olin  12  ga.  Manufactured 
by  Olin  Corporation,  Signal  Products 
Operation.  East  Alton.  IL  62024. 

Approval  No.  160.028/20/0,  NICOSIGNAL 
I.auncher  with  6  shot  magazine  using  100.066/ 
22/0  Fl.ire  cartridges.  Manufactured  by 
NICO-Pyrotechnik,  Beider  Feuerwerkerei  4, 
P.O  Box  1227.  D-2077  Trittau.  F.R.  Germany. 

Lifeboat  Davit 

Approval  No.  160.032/189/3,  Type  S-30-22 
fixed  gravity  davit:  manufactured  by  Marine 
Safety  Equipment  Corp..  P.O.  Box  465. 
Farmingdale  N)  07727. 

Approval  No.  160.032/196/0,  Type  SS  1401 
small  survival  capsule  launching  system, 
manufactured  by  Whittaker  Corporation.  Lu 
Mesa.  CA  92041. 

Approval  No.  100^32/207/0,  Type  24-40 
MK111  mechanical  davit,  steel  straight  boom 
and  sheath  screw.  manufHCtured  by  Marine 
Safety  Equipment  Corp.,  P.O.  Box  465. 
Farmingdale,  NJ  07727 

Approval  No.  160B32/220/0,  Type  20-7 
gravity  davit,  approved  for  a  maximum 
working  load  of  7.000  lbs.,  manufactured  by 
Marine  Safety  Equipment  Corp..  P.O.  Box  465. 
FarmingdaU;,  N)  07727 

Approval  No.  160JD32/231/0,  Type  \VP2l/ 
10.5  gravity  pivot  davit,  approved  for  a 
maximum  working  load  of  9,928  lbs., 
manufactured  by  WutercrafI  American.  Inc.. 
P.O.  Box  1130.  Edgewater,  FL  32032.  Appro\al 
No.  1fi0.032/2!i6/0,  Type  SPG  (VL)  gravity 


pivot  davit,  approved  for  a  maximum  working 
load  of  10,500  lbs.,  manufactured  by  The 
Schat  Davit  Corporation.  226  West  Park 
Place,  Newark,  DE  19711. 

Mechanical  Disengaging  Apparatus  (for 
lifeboats) 

Approval  No.  160.033/69/0.  Titan  Release 
Gear,  approved  for  maximum  working  load  of 
10,833  lbs.  per  hook.  Manufactured  by 
Watercraft  America.  Inc.  P.O.  Box  1130. 
Edgewater.  FL  32032. 

Lifeboat 

Approval  No.  160.035/342/2.  24.0 x8.0x3.5' 
aluminum,  hand  propelled  lifeboat,  40-person 
capacity,  manufactured  by  Marine  safety 
Equipment  Corp..  Foot  of  Wyckoff  Road. 
Farmingdale.  NJ  07727.  Approval  No.  160.035/ 
435/0.  21.83x8.08'x2.93'  fibrous  glass 
reinforced  plastic  (FRP).  manufactured  by 
Watercraft  Admerica,  Inc.,  P.).  Box  1130, 
Edgewater.  FL  32032. 

Approval  No.  160.035/496/0.  23.97'  x  8.0' 
x3.48'  fibrous  glass  reinforced  plastic  lifeboat, 
manufactured  by  Marine  Safely  Equipment 
Corp..  Foot  of  Wyckoff  Road,  Farmingdale,  NJ 
07727. 

Approval  No.  160.035/516/0,  37.42'  x  12,5'  x 
5.42'  145  passenger,  motor  propelled, 
manufactured  by  Lane  Marine  Technology 
Inc..  150  Sullivan  St..  Brooklyn,  NY  11231. 

Approval  No.  160.035/520/0,  37.42'  x  12.5'  x 
5.42'  115  passenger,  motor  propelled, 
manufactured  by  Lane  Marine  Technology 
Inc..  150  Sullivan  St..  Brooklyn.  NY  11231. 

Approval  No.  160.035/521/0.  37.42'  x  12.5'  x 
5.42'  102  passenger,  motor  propelled, 
manufactured  by  Lane  Marine  Technology 
Inc..  150  Sullivan  St..  Brooklyn.  NY  11231. 

Hand  Held  Orange  Smoke  Distress  Signal 

Approval  No.  160.037/17/0.  Olin  Hand 
Held  Orange  Distress  Signal,  50  second. 
Manufactured  by  Olin  Corporation.  Signal 
Products  Operation.  East  Alton.  IL  62024. 

First  Aid  Kit 

Approval  No.  160.041/16/0  Healer  First  Aid 
Kit  in  ABS  plastic  case,  manufactured  by 
Healer  Products  Inc..  P.O.  Box  153. 
Mamaroneck,  NY  10543. 

Emergency  Provisions  for  Lifeboat  ft  Liferaft 

Approval  No.  160.046/8/1.  Emergency 
Provisions  for  lifeboats  (and  liferafts)  in 
hermetically  sealed  foil  laminate  package 
manufactured  by  Revere  Supply  Co.,  605  W. 
29th  Street,  New  York,  NY  10001. 

Approval  No.  160.046/9/1,  Emergency 
Provisions  for  lifeboats  (and  liferafts)  in 
hermetically  sealed  foil  laminate  package 
manufactured  by  Revere  Supply  Co.,  605  W. 
29th  Street,  New  York,  NY  10001. 

Inflatable  Liferaft 

Approval  No.  160.051/99/0,  Inflatable  life 
raft,  25-per8on  capacity  with  "Ocean  Service 
Equipment,"  manufactured  by  B.  F.  Goodrich 
Company,  Engineered  Systems  Company, 
Union.  West  Virginia  24.S93. 

First  Aid  Kit  for  Inflatable  Liferafts 

Approval  No.  100.054/10/0.  Model  BA  1770 
First  Aid  Kit  for  Inflatable  Liferafts. 
Manufactured  by  Rubber  Fabricators  Inc., 
P.O.  Box  248,  Apex,  NC  27.'i02. 


Approval  No.  160.054/11/0.  Healer  First 
Aid  Kit  in  resealable  vinyl  pouch, 
manufactured  by  Healer  Products  Inc.,  P.O, 
Box  153,  Mamaroneck,  NY  10543. 

Unicellular  Plastic  Foam  Work  Vest 

Approval  No.  160.056/119/1,  Adult. 
Nonstandard  Type  I  PFD.  Model  262, 
manufactured  by  Billy  Pugh  Co.,  Inc.,  P.O. 
Box  802. 1415  N.  Water  Street.  Corpus  Christi. 
TX  78403. 

Buoyant  Vests 

Approval  No.  160.060/63/0.  Child.  Type  II 
PFD,  Model  AY-0-1,  manufactured  by 
America's  Cup,  Inc.,  P.O.  Box  2009,  La  Puenle, 
CA  91746. 

Approval  No.  160.060/64/0.  Youth.  Type  U 
PFD,  Model  AY-0-2,  manufactured  by 
America's  Cup.  Inc.,  P.O.  Box  2009,  La  Puenle. 
CA  91746. 

Approval  No.  160.060/65/0.  Adult 
Universal.  Type  II  PFD.  Model  AY-0-3, 
manufactured  by  America's  Cup,  Inc.,  P.O. 
Box  2009,  La  Puente,  CA  91748. 

Fishing  Tackle  Kit 

Approval  No.  160.061/4/2,  Model  RSCF-182 
emergency  fishing  tackle  kit,  manufactured 
by  Revere  Supply  Co.,  Inc.,  603-607  West  29th 
St.,  New  York,  NY  10002. 

Marine  Buoyant  Device 

Approval  No.  160.064/327/1,  Adult  X-SmalL 
Type  III  PFD,  Model  VAXS,  manufactured  by 
Texas  Recreation  Corporation,  Texas 
Watercrafters  Division.  P.O.  Drawer  539, 
Wichita  Falls.  TX  76307. 

Approval  No.  160.064/550/1.  Adult  XX- 
Large  or  Super,  Type  III  PFD,  Models  FI-7045. 
FI-7055,  IFJ-0052,  lFI-55,  IFJ-551, 
m.anufactured  by  Steams  Manufacturing 
Company,  P.O.  Box  1498,  30th  and  Division 
Streets,  St.  Cloud,  MN  56301. 

Approval  No.  160.064/1355/1,  Adult  X- 
Small,  Type  III  PFD.  Mode!  200AXS. 
manufactured  by  O'Brien  International. 
Division  of  Coleman  Co..  14615  N.E.  9l8t 
Street.  Redmond.  WA  98052. 

Approval  No.  160.064/1693.  Adult  Ladies- 
XS.  Type  III  PFD.  Model  LVXS.  manufactured 
by  Texas  Recreation  Corp..  Texas 
Watercrafters  Division,  P.O.  Drawer  539, 
Wichita  Falls,  TX  76307. 

Approval  No.  160.064/1791/0, 16  x  16  x  3. 
Type  IV  PFD,  Model  BC-1,  manufactured  by 
Fabrionics,  Inc.,  Route  130  South,  Camargo,  IL 
61919. 

Approval  No.  160.064/2188/0,  Adult  Small. 
Type  III  PFD.  Model  SSV-5371.  manufactured 
by  Stearns  Manufacturing  Co..  30th  and 
Division  Streete.  P.O.  Box  1498.  St.  Cloud.  MN 
56302. 

Approval  No.  160.064/2189/0,  Adult 
Medium,  Type  III  PFD,  Model  SSV-5371, 
manufactured  by  Steams  Manufacturing  Co.. 
30th  and  Division  Streets.  P.O.  Box  1498.  St. 
Cloud,  MN  56302. 

Approval  No.  160.064/2190/0,  Adult  Large. 
Type  III  PFD.  Model  SSV-5371,  manufactured 
bv  Steams  ManUfecturing  Co.,  30lh  and 
Division  Streets,  PJOTBox  1498,  St.  Cloud.  MN 
■)6302. 

Approval  No.  160.064/2191/0.  Adult  X- 
Large.  Type  III  PFD.  Model  SSV-5371, 
manufactured  by  Steams  Manufacturing  Co., 
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30th  and  Division  Streets.  P.O  Boxil498.  St 
Cloud.  MN  56302.  / 

Approval  No.  160.064/2342/0.  le"^  '  «   14' 
X  2*-.,  •  Type  IV  PFD.  Model  4000. 
manufactured  by  H.  H.  Breman  Mfg.  Co..  Inc.. 
405  N.  Industrial  Drive.  P.O.  Box  243.  Breman. 
IN  46506 

Approval  No.  160.064/2351/0.  Child  Smdll 
(for  person  30  to  50  lbs.).  Type  III  PFD.  Model 
No.  BV-4.  manufactured  by  Buddy 
Schoellkopf  Products.  Inc..  4949  Joseph 
Hardin  Drive.  Dallas.  TX  75236. 

Approval  No.  160.064/2352/0.  Child 
Medium  or  Youth  (for  person  50  to  90  lbs.). 
Type  III  PFD.  Model  No.  BV-4.  manufactured 
by  Buddy  Schoellkopf  Products.  Inc..  4949 
Joseph  Hardin  Drive.  Dallas.  TX  75238. 

Approval  No.  160.064/2353/0.  Adult  Small/ 
.Medium.  Type  Ul  PFD.  Model  No.  BV-4  -5. 
manufactured  by  Buddy  Schoellkopf 
Products.  Inc..  4949  Joseph  Hardin  Drive. 
Dallas.  TX  75236. 

Approval  No.  160.064/2354/0.  Adult  Large/ 
XLarge.  Type  III  PFD.  Model  No.  BV-4  -5. 
manufnclured  by  Buddy  Schoellkopf 
Products.  Inc..  4949  Joseph  Hardin  Drive. 
Dallas.  TX  75236. 

Approval  .-Jo.  160  064/2355/0.  Adult  XX 
Large.  Type  III  PFD.  Model  No.  BV-4  -5. 
manufactured  by  Buddy  Schoellkopf 
Products.  Inc..  4949  Joseph  Hardin  Drive. 
Dallas.  TX  75236. 

Approval  No.  160.064/2356/0.  Toddler  (for 
persons  less  than  30  lbs.).  Type  III  PFD. 
Model  No.  BV-4.  manufactured  by  Buddy 
Schoellkopf  Products.  Inc..  4949  Joseph 
Hardin  Drive.  Dallas.  TX  75236.  > 

Approval  No.  160.064/2382/0.  Youth  (for 
persons  50  to  90  lbs.).  Type  III  PFD.  Model 
SPY.  manufactured  by  Atlantic  Pacific.  Box 
27.  Slaten  Island.  NY  10314. 

Approval  No.  160.064/2383/0.  Adult  Small. 
Type  HI  PFD.  Model  SPS.  manufactured  by 
Atlantic  Pacific  Box  27.  Staten  Island.  NY 
10314. 

Approval  No.  160.064/2384/0.  Adult 
Medium.  Type  III  PFD.  Model  SPM. 
manufactured  by  Atlantic  Pacific.  Box  27, 
Staten  Island.  NY  10314 

Approval  No.  160.064/2385/0.  Adult  Urge. 
Type  III  PFD.  Model  SPL,  manufactured  by 
Atlantic  Pacifia  Box  27.  Staten  l.sland.  NY 
10314 

Approval  No.  160.064/2386/0.  Adult  X- 
Large.  Type  III  PFD.  Model  SI-X. 
manufactured  by  Atlantic  Pacific.  Box  27. 
Staten  Island.  NY  103f4. 

Approval  No.  160.064/2387/0.  Adult  XX- 
Large.  Type  III  PFD.  Model  SPZ. 
manufactured  by  Atlantic  Pacific.  Box  27.     - 
Stdlen  Island.  NY  10314. 

Approval  No.  180.064/23«8/a  Petite  or 
Adult  XSmall.  Type  111  PFD.  Model  W'lM- 
9135  or  9138.  manufactured  by  Steams 
Manufacturing  Co..  30th  and  Division  Streets 
P  O.  Box  1498.  St  Cloud.  MN  56302 

Approval  No.  160.064/2389/0.  Adult  X- 
Small.  Type  III  PFD.  Model  WiM-91J5  or 
91 .18.  manufactured  by  Steams  Manufacturing 
Co  .  .30th  and  Division  Streets.  P.O.  Box  1498. 
St  Cloud,  MN  56302. 

Approval  No.  160.064/2390/0.  .■^dult 
Medium.  Type  III  PFD.  Model  WIM-9135  or 
9138.  manufactured  by  Stearns  Manufacturing 
Co.,  30th  and  Division  Streets.  P.O.  Box  1498. 
St  Cloud.  MN  56.102. 


Approval  No.  160  064/2391/0.  Adult  Large. 
Type  III  PFD.  Model  WJM-9135  or  9138. 
manufactured  by  Steams  Manufacturing  Co.. 
30th  and  Division  Streets.  P.O.'Box  149B.  St. 
Cloud.  MN  56302. 

Approval  No  160.064/2392/0.  Adult  X- 
Large.  Type  III  PH).  Model  WIM-9135  or 
9138.  manufactured  by  Steams  Manufacturing 
Co..  30th  and  Division  Streets.  P.O.  Box  1496, 
SI.  Cloud.  MN  56302. 

Red  Aerial  Pyrotechnic  Flare 

Approval  No.  160  066/8/0.  Sigma  Scientific 
Model  20R8  Skyblazer  .Aerial  Flare.  8  second 
meteor  flare.  Manufactured  Sigma  Scientific. 
Inc..  1830  South  Baker  Ave.,  Ontario.  CA 
91761. 

Approval  No.  160.066/9/0.  Olin  25  mm  Red 
Meteor  Flare  cartridge  for  25  mm  pistol,  6- 
second.  Manufactured  by  Olin  Corporation. 
Signal  Products  Operation.  East  Alton.  IL 
62024. 

Approval  No  160  066/10/0.  Olin  12  ga.  Red 
Meteor  Flare.  6-second.  manufactured  by 
Olin  Corporation.  Signal  Products  Operation. 
East  Alton.  IL  62024. 

Approval  No  160.066/11/0.  Olin  25  mm 
Red  Parachute  Flare  cartridge  for  25  mm 
pistol.  25-second.  Manufactured  by  Olin 
Corporation,  Signal  Products  Operation.  East 
Alton.  IL  62024. 

Approval  No.  160.006/22/0.  Type  "Vie  x  45 
Red  Aerial  Flare  for  use  in  NICOSIGNAL 
launcher  approval  no.  160.028/20/0. 
Manufactured  by  NICO-Pyrotechnik.  Beider 
Feuerwerkerei  4.  P  O.  Box  1227.  D-2077 
Triltau.  F.R.  Germany. 

Automatic  Disengaging  Device  for  Liferafts 

Approval  No.  160.070/7/0.  Model  ARH/  3- 
C-100.  manufactured  by  Davit  Company  B. 
V  .  P.O  Box  9032,  3506  Utrecht.  Holland. 

Exposure  Suit 

Approval  No  160.071/23/0,  Model  8-123  or 
4123  with  "Air  Pack."  Manufactured  by 
O  Neill.  Inc..  1071  41st.  Ave..  Santa  Cruz.  CA 
95062. 

Approval  No  160.071/25/0.  Jumbo  size. 
Model  ISS-590.  approved  only  when 
Inflatable  Ring,  manufactured  by  Steams 
Manufacturing  Co.,  30fh  and  Division  Streets, 
P  O.  Box  1498.  St.  Cloud.  .MN  56302. 

Electric  Hand  Flashlight 

Approval  No.  161  008/19/0,  Model  No.  GC- 
3CG  waterproof  flashlight  Type  I,  size  3(3- 
cell).  manufactured  by  G.T.  Price  Products, 
Inc..  774  Fairway  Drive.  Wjuseon.  OH  43567 

Floating  Electric  Water  Light 

Approval  No.  161  010/5/2.  Model  S1307 
Seastar  Distress  Marker,  manufactured  by 
Soderberg  Manufacturing  Co.,  Inc.,  20821 
Carnier  Road.  Walnut.  CA  91789. 

Class  A  EPIRB 

Approval  No  161.011/1/0.  Model  EB-2BW 
Whaler  (P/N  750082).  manufactured  by 
Martech.  Inc..  P  O.  Box  14070.  Fort 
Lauderdale.  FL  33302. 

Personal  Flotation  Device  Light 

Approval  No.  161.012/11/0.  Model  102  PFD 
light.  Manufactured  by  Fulton  Industries  Inc.. 
135  East  Linfoot  St..  Wauseun.  OH  43.567 


Safely  Valve  (Power  Boilers) 

Aproval  No.  162  001/13/2.  Style  IINA-MS- 
38,  manufactured  by  Crosby  Valve  and  Gage 
Company.  Wrenlham.  Massachusetts  0209;). 

Approval  No.  162.001/285/0,  Type  170(1 
series  .Maxiflow  Safety  Valves,  manufactured 
by  Dresser.  Industrial  Valve  &  Instrument. 
P.O.  Box  1430.  Alexandria.  LA  71301. 

Pressure  Vacuum  Relief  and  Spill  Valve 

Approval  No.  162.017/66/4.  Figure  No.  120 
pressure-only  relief  valve.  Manufactured  by 
Hayward  Industrial  Products.  Inc..  900 
Fairmount  Avenue.  Elizabeth.  .\J  07207. 

Approval  No.  162.017/84/0.  .Model  MV-250 
pressure-vacuum  relief  valve.  Manufactured 
by  J  M  Huber  Corporation.  Staytite 
Department,  P  O.  Box  2871.  Borger.  TX  79007. 

Approval  No.  162.017/98/2.  Figure  No.  160 
(2  sheets)  pressure  relief  valve,  manufactured 
by  Hayward  Industrial  Products.  Inc..  900 
Fairmount  Avenue.  Elizabeth.  NJ  07207. 

Approval  No.  162.017/106/0.  4"  pressure 
vacuum  relief  valve  for  cargo  oil  tankers, 
manufactured  by  GPE  Controls.  Inc.,  6511 
Oakton  St..  Morton  Grove.  IL  60053. 

Approval  Non162.017/107/0.  8"  pressure 
only  relief  valve  Fyr  cargo  oil  tankers. 
Manufactured  by  CHE  Controls.  Inc..  6511 
Oukton  St.,  Morton  Grove.  IL  60053. 

Approval  No  162.017/106/0,  4  '  pressure 
only  relief  valve  for  cargo  oil  tankers. 
Manufactured  by  GPE  Controls.  Inc..  6511 
Oakton  St..  Morton  Grove.  IL  60053. 

Approval  No.  162.017/109/0.  4"  vacuum 
only  relief  valve  for  cargo  oil  tankers. 
Manufactured  by  GPE  Controls,  Inc..  6511 
Oakton  St..  Morton  Grove.  IL  60053. 

Liquefied  Compressed  Gas  Safety  Relief 
Valve 

Approval  No.  162.018/81/0.  Style  IO-22, 
safety  relief  valve  for  liquefied  compressed 
gas  service.  Manufactured  by  Crosby  Valve  & 
Gage  Company  Wrentham.  MA  02093.  « 

Approval  No.  162.018/90/0,  Type  93  Pilot 
Operated  Safety  Relief  Valve  for  Liquefied 
Compressed  Gas  Service.  Manufactured  by 
Anderson-Greenwood  tk  Company.  5425 
South  Rice'A venue.  Houston.  TX  77036. 

.Approval  No.  162  018/91/0.  Slarflow  P3 
Series  for  Liquefied  Compressed  Gas  Service: 
manufactured  by  Sarasin  S.A..  110.  Rue  Du 
General  Dame.  F  59320  Haubourdin— BP33. 
France. 

Approval  No.  162.018/92/0.  Slarflow  P3 
Series  Safety  Valve  for  Liquefied  Compressed 
Gas  Service:  Manufactured  bv  Sai'asin  S.A. 
110.  Rue  Du  General  Dame.  F  59Ci(j 
Haubourdin — BP33,  France. 

Approval  No.  162.018/93/0.  Starlow  P3 
Series  Safely  Valve  for  Liquefied  Compressed 
Gas  Service:  Manufactured  by  Sarasin  S.A.. 
110.  Rue  Du  General  Dame.  F  59320 
Haubourdin — BP33.  France. 

Approval  No.  162.018/94/0.  Starflow  P5 
Series  SafetyValve  for  Liquefied  Compressed 
Gas  Service;  manufactured  by  Sarasin  S.A.. 
110.  Rue  Du  General  Dame,  F  59320 
Haubourdin— BP33.  France. 

Fixed  Fire  Extinguishing  Systems 

Approval  No.  162.029/39/0.  "Fyre  Watch" 
Model  170  Halon  1211  pre-engineered  type 
fire  extinguishing  system,  Walter  Kidde.  Div. 
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of  Kiildc.  Inc..  1J94  S.  Thiid  Street,  Mebane. 
NC  27302-9199. 

Approval  No.  162.029/40/0.  "Fyre  Wntch' 
Model  ;«i5  Halon  1211  pre-enjiinccrpd  type 
fire  I'XIinguishiriR  system.  Waltur  Kidde,  Div. 
of  Kiddc,  Inc.,  IJsM  S.  1  hird  Street.  Mebane. 
NC  27302-9199. 

Approval  No.  162  0C9/41/0,  Model  ••G-7.5," 
1.5  lb.  Haloii  1301  pro-engineered  type  fire 
extinRuislijiig  system  maniifactured  by 
MetalcrafI,  Inc.,  Sea  Firn  Division,  718 
Debelins  Ave..  Baltimore,  MD  21205. 

Approval  No.  162.029/42/0.  Model  "G-l.V)," 
3.0  lb.  H.iion  1301  pra-enginecred  type  fire 
extinguishing  system  manufactured  by 
Metalcraft,  Inc.  Sea  Fire  Division,  718 
Debelius  Ave..  Baltimore.  MD  21205. 

Approval  No.  162.029/43/0,  .Model  "G-ZSO," 
5.0  lb.  Halon  1301  pre-engincercd  type  fire 
extinguishing  system  manufactured  liy 
Metalcr.ift,  Inc..  Sca-Fire  Division.  718 
Debelius  Ave..  Baltimore.  MD  21205. 

Approval  No.  162.029/44/0.  Model  "G-S'jO.' 
7.0  lb.  Halon  1301  pre-cngineered  type  fire 
extinguishing  system  manufactured  by 
Metalcraft.  Inc..  Sea-Fire  Division,  718 
Debelius  Ave..  Baltimore,  MD  2121)!). 

Approval  No.  162029/45/0,  Model  "G-SOO," 
10.0  lb.  Halon  1301  pre-cngineered  type  fire 
extinguishing  system  manufactured  by 
Metalcraft.  Inc.,  Sea-Fire  Division,  718 
Debelius  Ave..  Baltimore.  MD  21205. 

Approval  No.  162  029/46/O.  Model  'Ci-aoO,' 
16.0  lb.  Halon  1301  pre-enginrered  type  fire 
extinguishing  system  manufactured  by 
Metalcraft.  Inc.,  Sea-Fire  Division,  718 
Debelius  Ave.,  Baltimore,  MD  21205. 

Approval  No.  162.029/47/0,  Model  "G- 
1000,"  20.0  lb.  Halon  1301  pre-enginecred  type 
fire  extinguishing  system  manufactured  by 
Metalcraft,  Inc.,  Sea-Fire  Division.  718 
Debelius  Ave.,  Baltiaiore.  MD  21205. 

Foam  Type  Fire  Extinguishing  System 
Approval  No.  162.033/23/0.  Model 

"Offahore  Wildcat  en,"  manufactured  by 

Magnum  Fire  &  Safety  Systems.  6648  Gulfway 

Drive.  Port  Arthur,  TX  77640. 

Approval  No.  162.033/24/0,  Model 

"Offshore  Widcat  35,"  manufactured  by 

Magnum  Fire  ft  Safety  Systems,  6648  Gulfway 

Drive,  Port  Arthur.  TX  77640. 

BatkHrc  Flame  Arrester  for  Gasoline  Engines 

Approval  No.  162.041/190/9.  Barbron  all 
brass  flame  arrestes  Model  No.  suffixed  by 
"B."  suffixed  by  "AA, '  manufactured  Barbron 
Corporation.  14580  Lcsure  Ave..  Detroit,  MI 
48227. 

Approval  No.  1621)41/190/1.  Barbron  all 
brass  flame  arresters  Manufactured  Barbron 
Corporation,  14580  Lesure  Ave..  Detroit,  MI 
48227. 

Approval  No.  162J041/204/O.  MI.|  Velocity 
Stack  Arrester,  manufactured  by  ML| 
Engineering,  840  Dodsworth  Avenue,  Covina, 
CA  91724. 

Approval  No.  162.041/206/1,  Kawasaki 
Flame  Arrester.  Part  number  59006-300.SC. 
Manufactured  by  Kawasaki  Motors  Corp., 
USA,  P.O.  Box  25252.  Santa  Ana.  CA  92799- 
5252. 

Oily  Water  Separators 

Approval  No.  162.050/1050/0,  Facet  .VIodcl 
lOWS-3/13.2-15,  Manufactured  by  Facet 


Industrial  Division,  Facet  Enterprises.  Inc., 
P.O.  Box  50096,  Tulsa,  OK  74150.^ 

Approval  No.  162.050/1051/0,  Facet  Model 
lOWS-4/17.6-15,  Manufactured  by  Facet 
Industrial  Division.  Facet  Enterprises,  Inc., 
P.O.  Box  50096.  Tulsa.  OK  74150. 

Approval  No.  162.050/1052/0,  Facet  Model 
li)WS-5/22-15,  Manufactured  by  Facet 
Industna!  Division,  Facet  Enteiprises,  Inc., 
P.O.  Box  50096.  Tulsa.  OK  74150. 

Approval  No.  162.050/1135/0,  Hapco  Model 
H.MCI-2,  manufactured  by  Harco 
Manufacturing  Company.  7700  S.W.  09lh 
Avenue.  Portland,  OR  97223. 

Approval  No.  162  050/1136/.0.  Hapco 
Model  HMCI-4.  manufactured  by  Harco 
Manufacturing  Company.  7700  S.W.  69th 
Avenue.  Portland,  OR  97223. 

Approval  No.  162.050/1137/0,  Hapco  Model 
HMCI-6,  manufactured  by  Harco 
Maufacturing  Company,  7700  S.W.  69th 
Avenue,  Portland,  OR  97223. 

Approval  No.  162.050/1143/0,  Hapco  Model 
HMCI-8,  manufactured  by  Harco 
Maufacturing  Company,  7700  S.W.  69th 
Avenue,  Portland,  OR  97223. 

Approval  No.  162.050/1144/0.  Facet  Model 
1/OWS-lO,  manufactured  by  Facet  Industrial 
Division,  Facet  Enterprises,  Inc.,  P.O.  Box 
50096.  Tulsa,  OK  74150. 

Approval  No.  162.050/1145/0,  Model  4,  5.6 
MVHR,  manufactured  by  Hyde  Products,  810 
Sharon  Drive,  Cleveland,  OH  44145. 

Approval  No.  162.050/1146/0,  Model 
10WS-O.25/1.1-15.  manufactured  by  Facet 
Industrial  Division,  Facet  Enterprises,  Inc.. 
P.O.  Box  50096,  Tulsa,  OK  74150. 

Approval  No.  162.050/1147/0,  Model 
lOWS-0.50/2.2-15,  manufactured  by  Facet 
Industrial  Division,  Facet  Enterprises,  Inc., 
P.O.  Box  50096,  Tulsa,  OK  741,50. 

Approval  No.  162.050/1148/0,  Model 
lOWS-0.68/3.2-15,  manufactured  by  Facet 
Industrial  Division,  Facet  Enterprises,  Inc., 
P.O.  Box  50096,  Tulsa.  OK  74150. 

Approval  No.  162.050/1149/0,  Model 
IOWS-l/4.4-15,  manufactured  by  Facet 
lnd.;strial  Division,  Facet  Enterprises,  Inc.. 
P.O.  Box  50096,  Tulsa.  OK  74150. 

Approval  No.  162.050/3016/0,  Facet  Mark 
VIll  Bilge  Alarm,  manufactured  by  Facet 
Industrial  Division,  Facet  Enterprises,  Inc., 
P.O.  Box  50096,  Tulsa,  OK  74150. 

Approval  No.  162.050/5003/0,  Cargo 
deballasting  meter,  Model  5E,  Type  OTM 
1411C,  manufactured  by  Sasakura 
Engineering  Co.,  Ltd.,  7-5  Mitejima  6-Chome, 
Nishikyodogawa-Ku.  Osaka  5.55,  japan. 

Deck  Covering 

Approval  No.  164.006/52/0,  "Selbalith  7K- 
VR"  magnesium  oxychloride  cement  type 
deck  covering,  manufactured  by  Sclby 
Battersby  &  Company,  5220  Whitby  Avenue, 
Philadelphia,  PA  19143. 

Approval  No.  164.006/62/0.  Composite 
deck  covering,  manufactured  by  Laticrete 
International  Inc..  1  Laticrete  Park  North. 
Bethany.  Connecticut  06525. 

Bulkhead  Panels 

Approval  No.  164.008/64/1.  E.  F. 
Hauserman's  "Double  Wall"  marine 
bulknead  panel,  manufactured  by  The  E.  F. 
Hauserman  Compnay.  5711  Grand  Ave.. 
Cleveland.  OH  44105. 


Approval  No.  164.008/117/0.  "Vermipan" 
veimiculite  type  bulkhead  panel, 
manufactured  by  Novopan-Keller  LTD,  5313 
Klingnau.  Switzerland.  • 

Approval  No.  164.008/120/0.  "Rockmarine 
Panels,  Types  M,  O,  and  E"  steel-faced 
mineral  wool  bulkhead  panels,  manufactured 
by  Nichias  Corporation,  No.  1-26. 1-Chome. 
Shibadaimon,  Minato-Ku.  Tokyo  105,  Japan. 

Approval  No.  164.008/121/0,  "Rockmarine 
Pancl/45  dB  Type  M45  '  steel-faced  mineral 
wool  bulkhead  panels,  manufactured  by 
Nichias  Corporation,  No.  1-26, 1-Chome. 
Shibadaimon.  Minalo-Ku.  Tokyo  105.  |apan. 

Approval  No.  164.008/122/0.  JMC-Type  33 
dB  bulkhead  panels,  manufactured  by  OY 
Stockfors  AB,  SF-10360  Svarta,  Finland. 

Noncombustible  Material 

Approval  No.  164.009/216/0,  ASK  Rock 
Fine  Board — N,  No.  80  rockwool  insulation 
board,  manufactured  by  Asahi  Asbestos  Co., 
Ltd.,  10-6,  7-Chome,  Ginza,  Chuo-Ku,  Tokyo 
104  japan. 

Approval  No.  164.009/273/10,  "Rockmarine 
Panel,  Types  N,  P,  and  F"  steel-faced  mineral 
wool  panels,  manufactured  by  Nichias 
Coporation  1-26,  Shibadaimon,  1-Chome, 
Minato-Ku.  Tokyo  105,  Japan. 

Approval  No.  164.009/274/0.  Type  3019 
Gu'lfiber.  Manufactured  by  Gullfiber  AB. 
26050  Billesholm.  Sweden. 

Approval  No.  164.009/275/0.  Type  3030 
Gullfiber,  Manufactured  by  Gullfiber  AB. 
26050  Billesholm,  Sweden. 

Structural  Ceilings 

Approval  No.  164.010/8/0.  TNF  Type  C55 
continuous  ceiling,  manufactured  by 
Rockment  A/S,  Hovedgaden  501,  DK-2640 
Hedehusene,  Denmark. 

Approval  No.  164.010/9/0,  TNF  Type  C54 
continuous  ceiling,  manufactured  by 
Rockment  A/S,  Hovedgaden  501,  DK-2640 
Hedehusene,  Denmark. 

Approval  No.  164.010/10/0.  Rockmarine 
Type  MGB-20  continuous  ceiling, 
manufactured  by  Nichias  Corporation,  1-26, 
Shibadaimon,  1-Chome,  Minato-Ku,  Tokyo 
105.  Japan. 

Approval  No.  164.01/1/0,  Rockmarine  Type 
MGB-20  continuous  ceiling,  manufactured  by 
Nichias  Corporation,  1-26,  Shibadaimon,  1- 
Chome,  Minato-Ku,  Tokyo  105,  Japan. 

Interior  Fuiish 

Approval  No.  164.012/29/0.  Type  60* 
melamine  laminate,  manufactured  by  Ralph 
Wilson  Plastics  Co.,  600  General  Bruce  Drive, 
Temple,  TX  76501-5199. 

Approval  No.  164.012/30/0.  Type  607 
melamine  laminate,  manufactured  by  Ralph 
Wilson  Plastics  Co.,  600  General  Bruce  Drive, 
Temple.  TX  76501-5199. 

Approval  No.  164.012/40/0,  "Melanito 
NVA"  and  "NP"  decorative  melamine 
laminates,  manufactured  by  Nitto  Boseki  Co., 
Ltd..  8-1,  Yaesu  2-Chome  Tokyo.  Japan. 

Approval  N<l464.012/46/0,  Type  264 
plastic  laminateTWnufactured  by  Ralph 
Wilson  Plastics  Co^iB^O  General  Bruce  Drive, 
Temple,  TX  76501-5199. 

Approval  No.  164.012/78/0,  Type  606 
plastic  laminate,  manufactured  by  Ralph 
Wilson  Plastics  Co.,  600  General  Bruce  Drive, 
Temple,  TX  76501-5199. 
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.Approval  .No  1M.012/B2/0.  Type  PW  40 
I'iJS  p'  If !ic  lamin.ttp.  manufd'^tiirt-il  bv 
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Federal  Aviation  Administration 

Flight  Service  Station  at  Oklahoma 
City,  OK;  Notice  of  Closing 

.Nolire  IS  herci'v  given  that  an  or 
about  Seplembpr  30.  1985.  thi-  Flight 
Service  Slalion  ;FSS)  at  Oklahoma  City. 
Oklahoma,  will  be  closed.  Services  to 
the  general  av  iiition  public  of  Oklahoma 
City,  formerly  provided  by  this  FSS.  will 
be  provided  by  the  Automated  Flight 
Service  Station  (.\F'SS)  in  McAlester. 
Oklahoma.  This  information  will  be 
reflected  in  the  FAA  Organization 
Statement  the  next  time  it  is  reissued. 
(Sec.  313(h).  72  Stal.  752;  49  U  S  C.  1354  ) 
C.R.  Melugin.  |r.. 
Director.  Southwest  Region. 
|FR  Doc  85-14518  Filed  6-14-85;  8;45  am) 
BILLING  COOE  4410-1>-ll 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Marion  County,  City  of  Indianapolis,  IN 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  Intent. 

SUMMARY:  The  FWHA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  Indianapolis.  Marion  County, 
Indiana. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Larry  Tucker.  District  F.ngineer. 
Federal  Highway  Administration. 
Federal  Office  Building,  575  North 
Pennsylvania  Street.  Room  254. 
Indianapolis.  Indiana  46204.  Telephone: 
(317)  269-7492. 


SUPPLEMENTARY  INFORMATION:  The 
FIIWA.  in  cooperalion  with  the  Indiana 
Department  of  Highw.^ys  and  the  City  of 
Intlianapolis  will  prepare  and  EIS  for  the 
improvements  of  Harding  Street  located 
in  Indianapolis.  Indiana,  on  the  near 
westside.  .Marion  County,  from  1-465  on 
the  south  to  Washington  Street  on  the 
north.  The  proposal  intends  to  reroute 
and  upgrade  this  segment  of  Harding 
Street  to  improve  its  ability  to  opi^ale 
as  a  primary  arteri.il  roadway  as  :t  is 
clas.sified  in  the    Official  Thrui.^hf.;re 
Plan"  of  the  City  of  Indianapolis 
adopted  in  1983.  Four  12  fool  lanes  with 
curb  and  gutter  and  16-font  median  is 
planned  for  the  portion  from  1-465  on 
the  stvith  to  1-70  on  the  north  and  six  12- 
fool  lanes  with  curb  and  j:utfer  and  ItV 
foot  median  from  1-70  to  Washington 
Street.  A  minimum  rijihf-of-way  width  of 
either  100  or  120  feel  is  required. 
depending  on  the  number  of  lanes.  Total 
maximum  length  of  the  project  is 
approximately  4.^1  miles.  Construction 
of  several  new  bridges  will  be  required 
over  Lick  Creek,  the  White  River  and 
railroad  grade  separations.  The  oxisUng 
bridges  along  Harding  Street  will  be 
utilized  for  one  direction  of  traffic. 

Three  construction  alternatives  are 
under  consideration  for  the  segment  of 
the  project  between  1-70  and 
Washington  Steel.  One  alternate 
connects  Harding  Street  to  Washington 
Street  on  alignment  parallel  to  Conr;iil 
Belt  Railway.  A  second  alternate  under 
consideration  would  align  with  existing 
Reichwein  Avenue  to  connect  to 
Washington  Street.  The  third  alternate 
is  to  connect  Harding  Street  with 
Washington  Street  throught  Belmont 
Avenue.  For  the  segment  of  the  project 
between  1-70  and  Kentucky  two 
horizontal  alignments  are  under 
consideration  to  utilize  the  existmg 
Harding  Street  right-of-way  and  acquire 
the  needed  additional  right-of-way  from 
either  the  east  side  only  or  the  west  side 
only.  The  do-nothing  alternate  will  also 
be  considered. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  17  federal,  state,  and  local  agencies. 
11  businesses  and  31  community 
organizations.  Due  to  the  diversity  in 
nature  of  land  uses  along  the  corridor, 
meetings  were  held  with  a  number  of 
these  organizations  and  businesses.  The 
opportunity  for  a  public  hearing  will  be 
advertised,  public  notice  will  be  given  of 
the  time  and  place  of  the  public  hearing. 
The  draft  EIS  will  be  available  for  public 
agency  review  and  comments.  Based  on 
Early  Coordination  responses  received 
from  various  agencies,  a  formal  scoping 
meeting  will  not  be  necessary. 


(Catalog  of  Federal  Domestic  Assistance 
ProRnim  No.  20.205.  |IIi)jhwny  Research. 
Plann;r>{  nnd  Construction),  the  pmvisions  of 
Kxfculive  Order  12372  rejarding  state  and 
local  mter-governnientdl  review  of  Federal 
and  Federaily-asiiisted  programs  and  projects 
apply  to  this  program. 

Issued  on:  June  5,  1985. 
LD.  Tucker. 
District  Lr.jiineer. 
(FR  Doc.  85-14501  Filed  6-14-8.5;  8:45  am) 

WLLINO  COOC  4tl0-22-4i 


Nntional  Highway  Traffic  Safety 
Administration 

I  Docket  No.  IP85-9:  Notice  l) 

General  Motors  Corp.;  Receipt  of 
Petition  for  Determination  of 
Inconsequential  Noncompliance 

General  Motors  Corporation,  of 
Warren,  Michigan,  has  petitioned  to  be 
exempted  from  the  notification  and 
remedy  requiii'ments  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  l.lbl  ft  gt'q.)  for  an  apparent 
noncompliance  with  49  CFR  571.105. 
Motor  Vehicle  Safety  Standard  No.  105, 
Hydraulic  Brake  Systems,  on  the  basis 
that  it  is  inconsequential  as  it  relates  to 
motor  vehicle  safety. 

This  Notice  of  Receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  I'.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  petition. 

Paragraph  S5.3.2  of  Federal  Motor 
Vehicle  Safety  Standard  No.  105. 
requires  that  the  brake  system  indicator 
lamps  be  activated  as  a  check  when  the 
ignition  is  turned  on  or  during  starting  in 
a  position  designated  by  the 
manufacturer.  General  Motors  has 
produced  24.051  1984  model  year  and 
3.098  1985  model  year  Chevrolet  Camaro 
Berlinetta  vehicles,  manufactured  prior 
to  mid-December  1984,  in  which  the 
brake  warning  lamp  does  not  light  up  as 
a  check  function. 

General  Motors  slates  that  the  brake 
failure  warning  circuit  is  not  affected  by 
this  noncompliance.  In  addition,  the 
lamp  is  illuminated  when  the  parking 
brake  is  applied;  application  of  the 
parking  brake  thus  serves  as  a  check  of 
the  lamp,  and  is  part  of  the  vehicle 
starting  procedure  recommended  by  the 
Owners  Manual.  General  Motors  also 
claims  that  this  condition  could  only 
prove  hazardous  to  motor  vehicle  safety 
if  if  so  happens  that  the  bulb  fails  prior 
to  a  brake  system  hydraulic  failure; 
instrument  cluster  lamps  rarely  fail  as 
they  are  expected  to  last  the  life  of  the 
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car.  General  Motors  slates  that  the 
number  of  vehicle^  involved  is  both 
fixed  and  reljtivel^'  small. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  the  General 
Motors  Corporatiun  described  above. 
Commenis  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Section.  Nalion^il  Highway  Traffic 
Safety  Adnimislrntion,  Room  5109,  41X) 
Seventh  Street  SV'..  Washington,  D.C. 
20590.  ll  is  requesied  but  not  required 
that  five  copies  be  submitted. 

All  comments  n  ceived  before  the 
close  of  business  in  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  dale  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  pelitionj  is  granted  or  denied, 
the  Notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicale^l  below. 

Comment  closing  date:  July  17,  1985. 

(Sec.  102.  Pub.  L.  M-492,  88  Stat.  1470  (15 
U.S.C.  1417):  delegations  of  authority  at  49 
CFR  1  50  and  49  CFR  501.8) 
Issued  on  June  12.  1985. 

Barry  Felrice, 

Associate  Administtatorfor  Rulemaking. 
IFR  Doc.  85-14503  Filed  6-14-85:  8:45  am) 

BILUNG  CODE  49tO-S9-H 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Sumner  County,  Tennessee 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

action:  Notice  of  intent. 

SUMIMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  projec.  in 
Sumner  County.  Tennessee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  J.  Ptak.  Division 
Administrator,  Federal  Highway 
Administration,  Federal  Building,  U.S. 
Courthouse,  801  Broadway — Suite  A- 
926,  Nashville.  Tennessee  37203, 
telephone  (615)  251-5394. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the 
Tennessee  Department  of 
Transportation  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  construct  a  four-lane 
limited  access  controlled  highway  on 
new  location  from  SR-109  south  of 
Gallatin  to  SR-109  north  of  Gallatin, 
Sumner  County,  Tennessee.  The 
proposed  improvement  would  have  a 
length  of  approximately  6.2  miles. 
Improvements  to  the  corridor  are 
considered  necessary  to  provide  for  the 
existing  and  projected  traffic  demands. 


Options  under  consideration  include 
(1)  taking  no  action:  (2)  postponement; 
(3)  reduced  facility  design;  and  (4) 
constructing  a  four-lane  divided 
roadway  on  new  location. 

Letters  describing  the  proposed  action 
and  soliciting  comments  were  sent  to 
appropriate  federal,  state  and  local 
agencies  in  March  of  1985.  A  public 
hearing  will  be  held  at  a  future  date. 
Public  notice  will  be  given  of  the  time 
and  place  of  this  hearing.  The  draft  EIS 
will  be  available  for  public  and  agency 
review  and  comment.  These  activities 
are  providing  input  regarding  the  scope 
of  the  EIS. 

To  insure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  suggestions  concerning 
the  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  at  the  address 
provided  above.  (Catalog  of  Federal 
Domestic  Assistance  Program  Number 
20.205,  Highway  Research,  Planning  and 
Construction.  The  provisions  of 
Executive  Order  12372  regarding  State 
and  local  clearinghouse  review  of 
Federal  and  federally  assisted  programs 
and  projects  apply  to  this  program.) 

Issued  On:  June  6, 1985. 
Ira  O.  Degges, 

Acting  Division  Administrator. 
[FR  Doc.  85-14479  Filed  6-14-85:  8:45  am] 
BILLING  CODE  4910-22-M 
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1 

EQUAL  EMPLOYMENT  Of>POfmjNrrr 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT: 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETINO:9:00  a.m.  (edstrrn  time). 
.Moncl.iy,  June  17.  1983. 
CHANGE  IN  THE  MEETING:  11KX)  a.m. 
(eastern  time).  Monday.  June  17, 1985. 

A  majority  of  the  entire  membership 
of  the  Commission  determined  by 
recorded  vote  that  the  business  of  the 
Commission  required  this  change  and 
that  no  earlier  announcement  was 
possible. 

In  Fdvor  of  Change: 
Clarence  Thomas.  Chairiridi) 
Tony  E.  Gailei^s.  Commissioner 
Willi;im  A.  Webb.  Commissioner 

.    Fred  W.  Alvarez.  Commissioner 
R.  Gaull  Silberman.  Commission«fr 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynthia  C.  Matthews. 
Executive  Officer.  Executive  Secretariat. 
(202)  634-6748. 

This  Notice  Issued  June  12.  19«5. 

Dated:  |une  12.  1965. 
Cynthia  C.  Matthews, 
Exert:!::  (  O'fu  er.  Executive  Secretariat. 
|FR  Doc.  85-14341  Filed  6-13-85:  10:38  am] 

MJJMG  OATI  (TSO-Ot-M 

r 1 

FARM  CREDIT  ADMINISTRATION 

Federal  Fjrm  Credit  Board:  Special 
Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of  a 
special  meeting  of  the  Federal  Farm 
Credit  Board  ("Federal  Board"). 


DATES  AND  TIMES:  The  special  meeting 
is  scheduled  as  follows:  Thursday,  July 
18 — 8.00  a.m.  to  4:30  p.m..  and  Friday, 
luly  19—8:00  a.m.  to  12:00  Noon. 
ADDRESS:  Federal  Farm  Credit  Board 
Special  Meeting.  Farm  Credit  Banks  of 
Jackson.  Farm  Credit  Banks  Building. 
1800  East  County  Line  Road.  Ridgeland, 
Mississippi  39157. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  |.  Auberger.  Secretary  to  the 
Federal  Farm  Credit  Board.  1501  Farm 
Credit  Drive.  McLean.  VA  22102-5090. 
(703-883-4010). 

SUPPt^MENTARY  INFORMATION:  A 
special  meeting  of  the  Federal  Farm 
Credit  Board  has  been  called  and  will  be 
held  on  July  18-19. 1985.  The  matters  to 
be  considered  at  the  special  meeting  are: 

Thursday,  luly  18 

1.  joint  Meeting  with  Farm  Credit  Board  of 
Jackson 

(d)  Overview  of  the  Jackson  District  by 
Management 
(b)  Discussion  of  Issues: 

1.  Proposed  legislation  Granting  the  FCA 

Intermediate  Enforcement  Aidhorities. 
and  Other  Legislative  Proposals  of 
System  Interest. 

2.  FCA's  Position  on  the  "Farm  Credit  Central 

Services  Corporation." 

3.  Methods  of  Consolidating  System  Capital 
*4.  S>stemwide  Financial  Assistance 

Programs 
S.  FCA's  Role  as  a  Federal  Financial 
Institution  Regulator 

(a)  Arms-length  Relationship  with  System 

(b)  Proposed  Disclosure  Regolations 

(c)  CPA  Audits  of  Farm  Credit  Institutions 

Friday.  July  19 

'Update  on  Areas  of  Examination  and 
Supervisory  Concerns 

Dated:  June  13. 1985. 
Donald  E.  Wilkinson, 
Governor. 

\VK  Doc.  85-14579  Filed  6-13-85;  1:01  pm) 
■IU.IN6  cooc  sros-oi-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act '  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  8:12  p.m.  on  Tuesday.  June  11, 1985. 
the  Board  of  Directors  of  the  Federal 


'Thii  session  of  the  meeting  will  be  clnned  to  the 
public  pursuant  to  the  pxpmplions  «■!  forth  in  5 
U.S.C.  552b(r,)  (8|  ind  (9). 


Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to:  (1)  Receive  bids  for  the  purchase 
of  certain  assets  of  and  the  assumption 
of  the  liability  to  pay  deposits  made  in 
American  National  Bank  of  Riverton. 
Riverton.  Wyoming,  which  was  closed 
by  the  Acting  Comptroller  of  the 
Currency  on  Tuesday.  June  11, 1985;  (2) 
accept  the  bid  for  the  transaction 
submitted  by  First  Wyoming  Bank, 
National  Association-Riverton,  Riverton, 
Wyoming,  a  newly-chartered  national 
bank:  and  (3)  provide  such  financial 
assistance,  pursuant  to  section  13(c)(2) 
of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1823(c)(2)),  as  was  necessary  to 
facilitate  the  purchase  and  assumption 
transaction. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Director  H.  Joe  Selby 
(Acting  Comptroller  of  the  Currency), 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(8),  (c)(9)(A)(ii).  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

Dated:  June  \2. 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinaon. 
E.xecutive  Secretary. 
(FR  Doc.  85-14573  Filed  6-13-85;  11:52  am) 

MU.INO  OATt  •714-01-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

June  12. 1985. 

TIME  AND  DATE:  10:00  a.m..  Tuesday, 
June  18.  1985. 

PLACE:  Room  600. 1730  K  Street.  NW., 
Washington.  DC. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  U.S.  Steel  Mining  Co..  Inc..  Docket  No 
PEN.N  83-129.  (Issues  include  whether  the 


I 
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administrative  law  judge  properly  found  thnl 
a  violation  of  30  CFR  S  75.316  was  not 
"significant  and  substiintial"  and  whether  he 
properly  found  that  the  operator  violated  30 
CFR  §  75.200.) 

It  was  determined  by  a  unanimous  vote  of 
Commissioners  that  a  meeting  be  held  on  this 
item  and  that  no  earlier  announcement  of  the 
meeting  was  possible.  5  U.S.C.  S  552(e)(1). 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibihty  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commissioner  in 
advance  of  those  needs.  Thus,  the 
Commission  may,  subject  to  the 
limitations  of  29  CFR  §  2706.150(a)(3) 
and  §  2706.160(e),  ensure  access  for  any 
handicapped  person  who  gives 
reasonable  advance  notice. 


CONTACT  PERSON  FOR  MORE 
information:  jean  Ellen  (202)  653-5632. 

lean  H.  Ellen. 

Agenda  Clerk.  ' 

(PR  Doc.  85-14562  Filed  6-13-85;  11:52  am) 

BILLING  DATE  e73S-01-M 


LEGAL  SERVICES  CORPORATION 

Legal  Services  Corporation  Special 
Committee  on  Presidential  Search 

TIME  AND  DATE:  Meeting  will  commence 

at  9  A.M.,  Monday,  June  24, 1985  and 

continue  until  all  official  business  is 

completed. 

PLACE:  Capitol  Holiday  Inn,  550  C  Street, 

SW.,  Jupiter  Room,  Washington,  D.C. 

20024. 


STATUS  OF  MEETING:  Closed  to  discuss 
matters  related  to  Presidential  Search  as 
authorized  under  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(c)(2),  (6) 
and  (9)(B))  and  45  CFR  1622.5(a),  (e),  and 
(g)  and  1622.6(b). 
MATTERS  TO  BE  CONSIDERED:  \ 

1.  Adoption  of  Agenda 

2.  Adoption  of  Draft  Minutes — June  9, 1985 

3.  Review  of  Procedures 

4.  Interviews 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Tim  Bal<er,  Office  of 
General  Counsel,  (202)  272-4010. 

Date  Issued:  June  14, 1985. 
Dennis  Daugherty. 

Acting  Secretary. 

[FR  Doc.  85-14676  Filed  6-14-85;  11:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  357 
(Docket  No.  81N-0060I 

Orally  Administered  Drug  Products  for 
the  Treatment  of  Fever  Blisters  for 
Over-tfte-Counter  Human  Use; 
Tentative  Final  Monograph 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaicing  in  the  form  of  a 
tentative  final  monograph  that  would 
establish  conditions  under  which  over- 
the-counter  (OTC)  orally  administered 
drug  products  for  the  treatment  of  fever 
blisters  are  generally  recognized  as  safe 
and  effective  and  not  misbranded.  FDA 
is  issuing  this  notice  of  proposed 
rulemaking  after  considering  the  report 
and  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Miscellaneous 
internal  Drug  Products  and  public 
comments  on  an  advance  notice  of 
proposed  rulemaking  that  was  based  on 
those  recommendations.  This  proposal 
is  part  of  the  ongoing  review  of  OTC 
drug  products  conducted  by  FDA. 
DATES:  Written  comments,  objections,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
August  16, 1985.  New  data  by  June  17. 
1986.  Comments  on  the  new  data  by 
August  18. 1986.  These  dates  are 
consistent  with  the  time  periods 
specified  in  the  agency's  revised 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs  (21  CFR  330.10). 
Written  comments  on  the  agency's 
econo-mic  impact  determination  by 
October  15, 1985. 

ADDRESS:  Written  comments,  objections, 
new  ^dta.  or  requests  for  oral  hearing  to 
the  Dockets  Management  Branch  (HFA- 
305).  Foo«I  and  Drug  Administration.  Rm. 
4-62.  5000  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  F.  Gi:b('rtson.  Center  for  Drugs 
and  Biologies  (HFN-210),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-443-4960. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  5,  1982  (47 
FR  502).  FDA  published,  under 
§  .130.10(d)(B)  (21  CFR  330.10(a){G)).  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC  orally 
administered  drug  products  for  the 
treatment  of  fever  blisters,  together  with 


the  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Miscellaneous 
Internal  Drug  Products,  which  was  the 
advisory  review  panel  responsible  for 
evaluating  data  on  the  active  ingredients 
in  this  drug  class.  Interested  persons 
were  invited  to  submit  comments  by 
April  5, 1982.  Reply  comments  in 
response  to  comments  filed  in  the  initial 
comment  period  could  be  submitted  by 
May  5. 1982. 

In  accordance  with  §  330.10(a)(10).  the 
data  and  information  considered  by  the 
Panel  were  put  on  public  display  in  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration 
(address  above),  after  deletion  of  a 
small  amount  of  trade  secret 
information.  In  response  to  the  advance 
notice  of  proposed  rulemaking,  two 
physicians  submitted  comments.  Copies 
of  the  comments  received  are  on  public 
display  in  the  Dockets  Management 
Branch. 

In  order  to  conform  to  terminology 
used  in  the  OTC  drug  review  regulations 
(21  CFR  330.10).  the  present  document  is 
designated  as  a  "tentative  final 
monograph."  Its  legal  status,  however,  is 
that  of  a  proposed  rule.  In  this  tentative 
final  monograph  (proposed  rule)  to 
establish  Part  357.  Subpart  H  (21  CFR 
Part  357.  Subpart  H).  FDA  states  for  the 
first  time  its  position  on  the 
establishment  of  a  monograph  for  OTC 
orally  adminstered  drug  products  for  the 
treatment  of  fever  blisters.  Final  agency 
action  on  this  matter  will  occur  with  the 
publication  at  a  future  date  of  a  final 
rule  for  OTC  orally  administered  drug 
products  for  the  treatment  of  fever 
blisters. 

This  proposal  constitutes  FDA's 
tentative  adoption  of  the  Panel's 
conclusions  and  recommendations  on 
OTC  orally  administered  drug  products 
for  the  treatment  of  fever  blisters,  based 
on  the  comments  received  and  the 
agency's  independent  evaluation  of  the 
Panel's  report. 

The  OTC  procedural  regulations  (21 
CFR  330.10)  have  boen  revised  to 
conform  to  the  decision  in  Cutler  v. 
Kennedy.  475  F.  Supp.  838  (!)  DC.  1979). 
(See  the  Federal  Register  of  September 
29. 1981;  46  FR  47730.)  The  Court  in 
Cutler  held  that  the  OTC  drug  review 
regulations  were  unlawful  to  the  extent 
that  they  authorized  the  marketing  of 
Category  III  dru^s  after  a  final 
monograph  had  been  established. 
Accordingly,  this  provision  has  been 
deleted  from  the  regulations,  which  now 
provide  that  any  testing  necessary  to 
resolve  the  safety  or  effectiveness  issues 
that  formerly  resulted  in  a  Category  III 
clasification.  and  submission  to  FDA  of 
the  results  of  that  testing  or  any  other 


data,  must  be  done  during  the  OTC  drug 
rulemaking  process  before  the 
establishment  of  a  final  monograph.: 

Although  it  was  not  required  to  do  so 
under  Cutler,  FDA  will  no  longer  i|8e  the 
terms  "Category  I"  (generally  rec^nized 
as  safe  and  effective  and  not        i 
misbranded).  "Category  11 "  (not  ' 
generally  recognized  as  safe  and 
effective  or  misbranded).  and  "Category 
III"  (available  data  are  insufficient  to 
classify  as  safe  and  effective,  and 
further  testing  is  required]  at  the  final 
monograph  stage,  but  will  use  instead 
the  terms  "monograph  conditions"  (old 
Category  I)  and  "nonmonograph 
conditions"  (old  Categories  II  and  III). 
This  document  retains  the  concepts  of 
Categories  L  II.  and  III  at  the  tentative 
final  monograph  stage. 

The  agency  advises  that  the 
conditions  under  which  the  drug 
products  that  are  subject  to  this 
monograph  would  be  generally 
recognized  as  safe  and  effective  and  not 
misbranded  (monograph  conditions)  will 
be  effective  12  months  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register.  On  or  after  thai  date, 
no  OTC  drug  products  that  are  subject 
to  the  monograph  and  that  contain 
nonmonograph  conditions,  i.e.,  || 
conditions  that  would  cause  thiidrug  to 
be  not  generally  recognized  as  lafe  and 
effective  or  to  be  misbranded.  n^ay  be 
initially  introduced  or  initially  delivered 
for  introduction  info  interstate 
commerce  unless  they  are  the  subject  of 
an  approved  new  drug  application 
(NDA).  Further,  any  OTC  drug  products 
sugject  to  this  monograph  that  are 
repackaged  or  relabeled  after  the 
effective  date  of  the  monograph  must  be 
in  compliance  with  the  monograph 
regardless  of  the  date  the  product  was 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  eariies  possible 
date. 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  orally  administered 
drug  products  for  the  treatment  of  fever 
blisters  (published  in  the  Federal 
Register  of  January  5. 1982:  47  FR  502). 
the  agency  suggested  that  the  conditions 
included  in  the  monograph  (Category  1) 
be  effective  6  months  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register.  Experience  has  shown 
that  relabeling  of  products  covered  by 
the  monograph  is  necessary  in  order  for 
manufacturers  to  comply  with  the 
monograph.  New  labels  containing  the 
monograph  labeling  have  to  be  written, 
ordered,  received,  and  incorporated  into 
the  manufacturing  process.  The  agency 
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has  determined  that  is  is  impractical  to 
expect  new  labeling  to  be  in  effect  6 
months  after  the  date  of  publication  of 
the  final  monograph.  Experience  has 
shown  also  that  if  the  deadline  for 
relabeling  is  too  short,  the  agency  is 
burdened  with  extension  requests  and 
related  paperwork. 

In  addition,  some  products  may  have 
to  be  reformulated  to  comply  with  the 
monograph.  Reformulation  often 
involves  the  need  to  do  stability  testing 
on  the  new  product.  An  accrlerated 
aging  process  may  be  used  to  test  a  new 
formulation:  however,  if  the  stability 
testing  is  not  successful,  and  if  further 
reformulation  is  required,  there  could  be 
a  further  delay  in  having  a  new  product 
available  for  manufacture. 

The  agency  wishes  to  establish  a 
reasonable  period  of  time  for  relabeling 
and  reformulation  in  order  to  avoid  an 
unnecessary  disuption  of  the 
marketplace  that  could  not  only  result  in 
economic  loss,  but  also  interfere  with 
consumers'  access  to  safe  and  effective 
drug  products.  Therefore,  the  agency  is 
proposing  that  the  final  monograph  be 
effective  12  months  after  the  date  of  its 
publication  in  the  Federal  Register.  The 
agency  believes  that  within  12  months 
after  the  date  of  publication  most 
manufacturers  can  order  new  labeling 
and  reformulate  their  products  and  have 
them  in  compliance  in  the  marketplace. 
However,  if  the  agency  determines  that 
any  labeling  for  a  condition  included  in 
the  fmal  monograph  should  be 
implemented  sooner,  a  shorter  deadline 
may  be  established.  Similarly,  if  a  safety 
problem  is  identified  for  a  particular 
nonmonograph  condition,  a  shorter 
deadline  may  be  set  for  removal  of  that 
condition  from  OTC  drug  products. 

In  the  event  that  new  data  submitted 
to  the  agency  during  the  allotted  12- 
month  comment  and  new  data  period 
arc  not  sufficient  to  establish 
"monograph  conditions"  for  OTC  orally 
adminstered  drug  products  for  the 
treatment  of  fever  blisters,  the  final  rule 
will  declare  these  products  to  be  new 
drugs  under  section  201(p)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  for  which 
new  drug  applications  approved  under 
section  505  of  the  act  and  21  CFR  Part 
314  are  required  for  marketing.  Such  rule 
will  also  declare  that  in  the  absence  of 
an  approved  new  drug  application,  these 
products  would  be  misbranded  under 
section  502  of  the  act.  The  rule  will  then 
be  incorporated  into  21  CFR  Part  310. 
Subpart  E — Requirements  for  Specific 
New  Drugs  or  Devices,  instead  of  into 
an  OTC  drug  monograph  in  Part  357. 


I.  The  Agency's  Tentative  Conclusions 
on  the  Comments 

Two  comments  from  physicians 
concurred  with  the  Panel's 
recommendations  regarding  the 
Category  III  status  of  drug  product 
ingredients  used  in  the  treatment  of 
fever  blisters.  One  physician  stated  that 
although  there  have  been  various 
isolated  reports  of  success  in  treating 
patients  with  lysine,  there  is  a  need  for  a 
double-blind  study  with  substantial 
numbers  of  patients,  adequate 
documentation,  and  careful  observation 
for  subtle  differences  between  the 
control  group  and  the  lysine-treated 
group. 

In  the  other  comment,  a  physician 
presented  a  brief  summary  of  results 
obtained  from  using  lysine  tablets  in 
about  7  to  10  cases  of  frequent  recurrent 
herpes  simplex  and  from  using  a  product 
containing  Lactobacillus  acidophilus 
and  Lactobacillus  bulgaricus.  Some 
patients  thought  that  the  lysine  tablets 
reduced  the  recurrence  rate:  others 
thought  the  tablets  useless.  In  reference 
to  the  Lactobacillus  acidophilus- 
Lactobacillus  bulgaricus  product,  the 
physician  stated  that  this  product  was 
rarely  used  and  then  only  in  cases  of 
chronic  aphthous  stomatitis  (canker 
sore)  over  a  prolonged  period  of  time. 
The  physician  concluded  that  the  results 
were  not  impressive. 

The  agency  agrees  that  more  data, 
generated  from  well-controlled  double- 
blind  studies,  are  needed  to  establish 
general  recognition  of  safety  and 
effectiveness  for  OTC  orally 
administered  active  ingredients  used  in 
the  treatment  of  fever  blisters. 

The  Panel  did  not  classify  any  of  the 
ingredients  it  reviewed  in  Category  I, 
but  did  recommend  that  lysine  (lysine 
hydrochloride).  Lactobacillus 
acidophilus  and  Lactobacillus 
bulgaricus  be  classified  in  Category  III. 
(See  47  FR  506.) 

No  new  data  and  information  in 
support  of  the  safety  and  effectiveness 
of  any  condition  reviewed  by  the  Panel 
has  been  submitted  to  the  agency.  In 
this  tentative  final  monograph  the 
agency  concurs  with  the  Panel's 
recommendations:  however,  should  data 
establishing  the  safety  and  effectiveness 
of  any  condition  subject  to  this 
rulemaking  be  received  during  the 
comment  and  new  data  periods 
following  publication  of  this  tentative 
final  monograph,  the  agency  will  include 
those  conditions  in  the  final  monograph. 


II.  The  Agency's  Tentative  Adoption  of 
the  Panel's  Report 

Summary  of  Ingredient  Categories  and 
Testing  of  Category  II  and  Category  III 
Conditions 

A.  Summary  of  ingredient  categories. 
The  agency  has  reviewed  all  claimed 
active  ingredients  submitted  to  the 
Panel,  as  well  as  other  data  and 
information  available  at  this  time,  and 
concurs  with  the  Panels  classification  of 
these  ingredients.  For  the  convenience 
of  the  reader  the  following  table  is 
included  as  a  summary  of  the 
categorization  of  OTC  orally 
administered  fever  blister  active 
ingredients: 


Orally  administered  fever  blister  active 
t'>gredtents 

Panel 

Agency 

ill 
III 
III 

HI 

Lacfobact/ius  bukiancus              

III 

III 

The  agency  is  not  aware  of  any  data 
demonstrating  the  safety  and 
effectiveness  of  any  ingredients  not 
listed  above  when  used  OTC  as  orally 
admfnistered  drug  products  for  the 
treatment  of  fever,  blisters,  including 
those  listed  in  the  Panel's  report  at  47  FR 
504,  Part  I.  paragraph  C.2.  Therefore,  the 
agency  classifies  all  other  ingredients  as 
Category  II  for  this  use. 

B.  Testing  of  Category  II  and  Category 
III  conditions.  The  Panel  recommended 
testing  guidelines  for  OTC  orally 
administered  drug  products  for  the 
treatment  of  fever  blisters  (47  FR  502). 
The  agency  is  offering  these  guidelines 
as  the  Panel's  recommendations  without 
adopting  them  or  making  any  formal 
comment  on  them.  Interested  persons 
may  communicate  with  the  agency 
about  the  submission  of  data  and 
information  to  demonstrate  the  safety  or 
effectiveness  of  any  orally  administered 
fever  blister  ingredient  or  condition 
included  in  the  review  by  following  the 
procedures  outlined  in  the  agency's     . 
policy  statement  published  in  the 
Federal  Register  of  September  29, 1981 
(46  FR  47740)  and  clarified  April  1, 1983 
(48  FR  14050).  This  policy  statement 
includes  procedures  for  the  submission 
and  review  of  proposed  protocols, 
agency  meetings  with  industry  or  other 
interested  persons,  and  agency 
^conirjiunications  on  submitted  test  data 
ahdother  information. 

The  agency  has  examined  the 
economic  consequences  of  this  proposed 
rulemaking  in  conjunction  with  other 
rules  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  the 
Federal  Register  of  February  8, 1983  (48 
FR  5806).  the  agency  announced  the 
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availability  of  an  assessment  of  those 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  proposed  rule  for 
ore  crally  administered  drug  products 
for  the  treatment  of  fever  blisters,  is  a 
major  rule. 

For  purposes  of  the  Regulatory 
Flexibility  Act.  Pub.  L.  96-354.  the 
economic  assessment  concluded  that. 
while  the  average  economic  impact  of 
the  overall  OTC  drug  review  on  small 
entities  will  not  be  signiHcant.  the 
possibility  of  larger-than-average 
impacts  on  some  small  firms  in  some 
years  might  exist.  Therefore,  the 
assessment  included  a  discretionary 
regulatory  flexibility  analysis  in  the 
event  that  an  individual  rule  might 
impose  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
analysis  identified  the  possibilities  of 
reducing  burdens  on  small  firms  through 
the  use  of  (a)  relaxed  safety  and  efficacy 
standards  or  (b)  labels  acknowledging 
unproven  safety  and  efficacy.  However, 
the  analysis  concluded  that  there  is  no 
legal  basis  for  any  preferential  waiver, 
exemption,  or  tiering  strategy  for  small 
firms  compatible  with  the  public  health 
requirements  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act.  Nevertheless,  to 
avoid  overlooking  any  problems  or 
feasible  possibilities  of  relief  peculiar  to 
this  group  of  products,  the  agency 
invites  public  comment  regarding  any 
substantial  or  significant  economic 
impact  that  this  rulemaking  would  have 
on  OTC  orally  administered  drug 
products  for  the  treatment  of  fever 
blisters.  Comments  regarding  the 
economic  impact  of  this  rulemaking 
should  be  accompanied  by  appropriate 
documentation. 

The  agency  previously  invited  public 
comment  in  the  advance  notice  of 
proposed  rulemaking  regarding  any 
impact  that  this  rulemaking  would  have 
on  OTC  orally  administered  drug 
products  for  the  treatment  of  fever 
blisters.  No  comments  on  economic 
impacts  were  received.  Any  comments 
on  the  agency's  initial  determination  of 
the  economic  consequences  of  this 
proposed  rulemaking  should  be 
submittee  by  October  15.  1985.  The 
agency  will  evaluate  any  comments  and 
supporting  data  that  are  received  and 
will  reassess  the  economic  impact  of 
this  rulemaking  in  the  preamble  to  the 
final  rule. 

The  agency  has  determined  that  under 
21  CFR  25.24(c)(6)  (April  26.  1985:  50  FR 


16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Exclusivity  of  Labeling 

In  the  Federal  Register  of  April  22, 
1985  (50  FR  15810).  the  agency  proposed 
to  change  its  "exclusivity  "  policy  for  the 
labeling  of  OTC  drug  products  that  has 
existed  during  the  course  of  the  OTC 
drug  review.  Under  this  policy,  the 
agency  has  maintained  that  the  terms 
that  may  be  used  in  an  OTC  drug 
product's  labeling  are  limited  to  those 
terms  included  in  a  final  O'fC  drug 
monograph. 

The  proposed  rule  would  establish 
three  alternatives  for  stating  the 
indications  for  use  in  OTC  drug  labeling 
while  all  other  aspects  of  OTC  drug 
labeling  (i.e.,  statement  of  identity, 
warnings,  and  directions  for  use)  would 
continue  to  be  subject  to  the  existing 
exclusivity  policy.  The  proposed  rule  for 
OTC  orally  administered  drug  products 
for  the  treatment  of  fever  blisters 
included  in  this  document  incorporates 
the  exclusivity  proposal  by  providing  for 
the  use  of  other  truthful  or 
nonmisleading  statements  in  the 
product's  labeling  to  describe  the 
indications  for  use.  After  considering  all 
comments  submitted  on  the  proposed 
revision  to  the  exclusivity  rule,  the 
agency  will  announce  its  final  decision 
on  this  matter  in  a  future  issue  of  the 
Federal  Register.  The  final  rule  for  OTC 
orally  administered  drug  products  for 
the  treatment  of  fever  blisters  will 
incorporate  the  final  decision  on 
exclusivity  of  labeling. 

Interested  persons  may.  on  or  before 
August  16. 1985  submit  to  t!ie  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62.  5600 
Fishers  Lane.  Rockville,  MD  20857, 
written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  on  the  proposed 
regulation.  A  request  for  an  oral  hearing 
must  specify  points  to  be  covered  and 
time  requested.  Written  comments  on 
the  agency's  economic  impact 
determination  may  be  submitted  on  or 
before  October  15.  1985.  Three  copies  of 
all  comments,  objections,  and  requests 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments,  objections,  and  requests  are 
to  be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief 
Comments,  objections,  and  requests 


may  be  seen  in  the  office  above  between 
9  am.  and  4  p.m.,  Monday  through 
Friday.  Any  scheduled  oral  hearing  will 
be  announced  in  the  Federal  Register. 

Interested  persons,  on  or  before  June 
17, 1985,  may  also  submit  in  writing^ew 
data  demonstrating  the  safety  and{ 
effectiveness  of  those  conditions  not 
classified  in  Category  I.  Written 
comments  on  the  new  data  may  be 
submitted  on  or  before  August  18, 1986. 
These  dates  are  consistent  with  the  time 
periods  specified  in  the  agency's  final 
rule  revising  the  procedural  regulations 
for  reviewing  and  classifying  OTC 
drugs,  published  in  the  Federal  Register 
of  September  29. 1981  (46  FR  47730). 
Three  copies  of  all  data  and  comments 
on  the  data  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy, 
and  all  data  and  comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Data  and  comments  should 
be  addressed  to  the  Dockets 
Management  Branch  (HFA-305) 
(address  above).  Received  data  and 
comments  may  also  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

In  establishing  a  final  rule,  the  agency 
will  ordinarily  consider  only  data  ^ 

submitted  prior  to  the  closing  of  the 
administrative  record  on  August  18, 
1986.  Data  submitted  after  the  closing  of 
the  administrative  record  will  be 
reviewed  by  the  agency  only  after  a 
final  rule  is  published  in  the  Federal 
Register,  unless  the  Commissioner  finds 
good  cause  has  been  shown  that 
warrants  earlier  consideration. 

List  of  Subjects  in  21  CFR  Part  357 

OTC  drugs;  anthelmintic  drug 
products,  cholecystokinetic  drug 
products,  deodorant  drug  products  for 
internal  use,  orally  administered  drug 
products  for  fever  blisters,  poison 
treatment  drug  products,  and  smoking 
deterrent  drug  products. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the 
Administrative  Procedure  Act,  it  is 
proposed  that  Subchapter  D  of  Chapter  I 
of  Title  21  of  the  Code  of  Federal 
Regulations  be  amended  in  Part  357  by 
adding  new  Subpart  H,  to  read  as 
follows: 

PART  357— MISCELLANEOUS 
INTERNAL  DRUG  PRODUCTS  FOR 
OVER-THE-COUNTER  HUMAN  USE 
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Subpart  H— Orally  Administered  Drug 
Products  tor  the  Treatment  of  Fever 
Blisters 

Sec. 

357.701     Scope. 

357.703    Definitions. 

357.710    Orally  administered  active 

ingredients  for  the  treatmerU  of  fever 

blisters.  [Reserved] 
357.750    Labeling  of  orally  administered  drug 

products  for  the  treatment  of  fever 

blisters. 
,  Authority:  Sees.  201(p),  502,  505,  701.  52 
Stat.  1041-1042  as  amended,  1050-1053  as 
amended,  1055-1056  as  amended  by  70  Stat. 
919  and  72  Stat.  948  (21  U.S.C.  321(p),  352,  355, 
371):(5U.S.C.  553):21CFR5.11.     ' 

Subpart  H— Orally  Administered  Drug 
Products  for  the  Treatment  of  Fever 
Blisters 


§  357.701    Scope. 

(d)  An  over-the-counter  drug  product 
for  the  treatment  of  fever  blisters  in  a 
form  suitable  for  oral  administration  is 
generally  recognized  as  safe  and 
effective  and  is  not  misbranded  if  it 
meets  each  condition  in  this  subpart  and 
each  general  condition  established  in 
§  330.1. 


(b)  References  in  this  subpart  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  1  of 
Title  21  unless  otherwise  noted. 

§357.703    Definitions. 

As  used  in  this  subpart: 

(a)  Fever  blisters.  Recurrent  soies  on 
the  lips  and  other  areas  around  the 
mouth,  usually  caused  by  herpes 
simplex  virus,  Type  I.  Characterized  by 
local  tissues  swelling  followed  by 
inflammation,  the  sores  evolve  into 
vesicular  eruptions  and  then  crust  and 
fade. 

(b)  Cold  sores.  Fever  blisters. 

§  357.710  Orally  administered  active 
Ingredients  for  the  treatment  of  fever 
blisters.  [Reserved] 

§  357.750    Labeling  of  orally  administered 
drug  products  for  the  treatment  of  fever 
blisters. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  a  "fever  blister 
treatment." 

(b)  Indications.  The  labeling  of  the   ' 
product  states,  under  the  heading 


"Indications,"  the  following:  "For  the 
relief  of  the  discomfort  of  fever  blisters 
[cold  sores)."  Other  truthful  and 
nonmisleading  statements,  describing 
only  the  indications  for  use  that  have 
been  established  and  listed  above,  may 
also  be  used,  as  provided  in  §  330.1((;)(2) 
of  this  chapter,  subject  to  the 
prohibitions  in  section  502(a)  of  the  act 
against  misbranding  by  the  use  of  false 
or  misleading  labeling  and  the 
prohibition  in  section  301(d)  of  the  act 
against  the  introduction  into  interstate 
commerce  of  unapproved  new  drugs. 

(c)  Warnings.  The  warning  required 
by  §  330.1(g)  concerning  overdoses  is 
not  required  on  orally  administered 
active  ingredients  for  the  treatment  of 
fever  blisters. 

(d)  Directions.  [Reserved). 

Frank  E.  Young, 

Commissioner  of  Food  and  Drugs- 
Dated:  May  6, 1985. 

Margaret  M.  Heckler, 

Secretary  of  Health  and  Human  Services. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

21  CFR  Part  357 

lOocketNo.  81N-0064I 

Deodorant  Drug  Products  for  Internal 
Use  for  Over-the-Counter  Human  Use; 
Tentative  Final  Monograph 

AGENCY:  Fuud  and  Drug  Administration. 
ACnON:  Notice  of  Proposed  ruli-making. 

summary:  The  Food  and  Drug 
Administration  (FD.\)  is  issuing  a  notice 
of  proposed  rulemaking  in  the  form  of  a 
tentative  final  monograph  that  would 
establish  conditions  under  which  over- 
the-counter  (OTC)  deodorant  drug 
products  for  internal  use  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  FDA  is  issuing  this  notice 
of  proposed  rulemaking  after 
considering  the  report  and 
recommendations  of  the  Advisory 
Review  Panel  on  OTC  Miscellaneous 
Internal  Drug  Products  and  public 
comments  on  an  advance  notice  of 
proposed  rulemaking  that  was  based  on 
those  recommendations.  This  proposal 
is  part  of  the  ongoing  review  of  OTC 
drug  products  conducted  by  FDA. 
DATES:  Written  comments,  objection,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
August  16. 1985.  New  data  by  |une  \7. 
1986.  Comments  on  the  new  data  by 
August  18. 1986.  These  dates  are 
consistent  with  the  time  periods 
specified  in  the  agency's  revised 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs  (21  CFR  330.10). 
Written  comments  on  the  agency's 
economic  impact  determination  by 
October  15. 1985. 

ADDRESS:  Written  comments,  objections, 
new  data,  or  requests  for  oral  hearirg  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
♦-62.  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORHATION  COHfTACT: 

Williani  E.  Hilhertson.  Center  for  Drugs 
and  Biologies  (HI-'N-210),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-4960. 
SUPPLEMENTARY  INFORMATION:  In  (he 
Federal  Rej^ibter  of  Idnu.ir>  5.  1;)82  (17 
FR  512)  FDA  published,  under 
S  330.10(a)(6)  (21  CFR  330.10(:i)(fi)).  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 
deodorant  drug  products  for  internal 
use.  together  with  the  recommendations 
of  the  Advisory  Review  Panel  on  OTC 
Miscellaneous  Internal  Drug  Products, 
which  was  the  advisory  review  panel 


responsible  for  evaluating  dalj  on  the 
active  ingredients  in  thi:>  drug  class. 
Interested  persons  were  invited  to 
submit  comments  by  April  5. 19H2.  Reply 
comments  in  response  to  comments  filed 
in  the  initi  il  comment  period  could  be 
submitted  by  May  5. 1982. 

In  accordance  with  §  3.mi()(ii)(10).  the 
data  and  information  consideiod  by  the 
Panel  were  put  on  public  display  in  the 
Dockets  Management  Biar.ch  (IIFA- 
305),  Food  and  Drug  Administration 
(address  above),  after  doletion  of  a 
small  amount  of  trade  secret 
information. 

In  response  to  the  advance  notice  of 
proposed  rulemaking,  two  individuals 
and  one  manufacturer  submitted 
comments.  Copies  of  the  comments 
received  are  on  public  display  in  the 
Docket  Management  Branch. 

In  order  to  conform  to  terminology 
used  in  the  OTC  drug  review  regulations 
(21  CFR  330.10J,  the  present  document  is 
designated  as  a  'tentative  final 
monograph. "  Its  legal  status,  however,  is 
that  of  a  proposed  rule.  In  this  tentative 
final  monograph  (proposed  rule)  to 
establish  Part  357.  Subpart  I  (21  CFR 
Part  357.  Subpart  I)  FDA  states  for  the 
first  time  its  position  on  the 
establishment  of  a  monograph  for  OTC 
deodorant  drug  products  for  internal 
use.  Final  agency  action  on  this  matter 
will  occur  with  the  publication  at  a 
future  date  of  a  final  monograph,  which 
will  be  a  final  rule  establishing  a 
monograph  for  OTC  deodorant  drug 
products  for  internal  use. 

This  proposal  constitutes  FDA's 
tentative  adoption  of  the  Panel's 
conclusions  and  recommendations  on 
OTC  deodorant  drug  products  for 
internal  use  as  modified  on  the  basis  of 
the  comments  received  and  the  agency's 
independent  evaluation  of  the  Panel's 
report.  Modifications  have  been  made 
for  clarity  and  regulatory  accuracy  and 
to  reflect  new  information.  Such  new 
information  has  been  placed  on  file  in 
the  Dockets  Management  Branch 
(address  above).  These  modifications 
are  reHected  in  the  follow  irg  summary 
of  the  comments  and  FDA's  responses  to 
them. 

The  OTC  procedural  regulations  (21 
CFR  330.10)  have  been  revised  to 
conform  to  the  decision  in  Cutler  v. 
Kennedy.  475  F.  Supp  838  (D.D.C.  1979). 
(See  the  Federal  Register  of  September 
29. 1981;  46  FR  47730.)  The  Court  in 
Cu//t?rheld  that  the  OTC  drug  review 
regulations  were  unlawful  to  the  extent 
that  they  authorized  the  marketing  of 
Category  III  drugs  after  a  final 
monograph  had  been  established. 
Accordingly,  this  provision  has  been 
deleted  from  the  regulations,  which  now 
provide  that  any  testing  necessary  to 


resolve  the  safety  or  effecliveni'ss  issues 
that  formerly  resulted  in  a  Category  III 
c!assifii.ation,  and  submission  to  FDA  of 
the  results  of  that  testing  or  any  other 
data,  must  be  done  during  the  OTC  drug 
rulemaking  process  before  the 
establishment  of  a  final  monograph. 

Although  it  was  not  required  to  do  so 
under  Cutler.  FDA  will  no  longer  use  the 
terms  "Category  I"  (generally  recognized 
as  safe  and  effective  and  not 
misbranded).  "Category  11 "  (not 
generally  recognized  as  safe  and 
effective  or  misbranded),  and  "Category 
III"  (available  data  are  insufficient  to 
classify  as  safe  and  effective,  and 
further  testing  is  required)  at  the  final 
monograph  stage,  but  will  use  instead 
the  terms  "monograph  conditions  "  (old 
Category  I)  and  "nonmonograph 
conditions"  (old  Categories  II  and  III). 
This  document  retains  the  concepts  of 
Categories  I.  II.  and  III  at  the  tentative 
final  monograph  stage. 

The  agency  advises  that  the 
conditions  under  which  the  drug 
products  that  are  subject  to  this 
monograph  would  be  generally 
recognized  as  safe  and  effective  and  not 
misbranded  (monograph  conditions)  will 
be  effective  12  months  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register.  On  or  after  that  date, 
no  OTC  drug  products  that  are  subject 
to  the  monograph  and  that  contain 
nonmonograph  conditions,  i.e.. 
conditions  that  would  cause  the  drug  to 
be  not  generally  recognized  as  safe  and 
effective  or  to  be  misbranded,  may  be 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  unless  they  are  the  subject  of 
an  approved  new  drug  application 
(NDA).  Further,  eny  OTC  dnig  products 
subject  to  this  monograph  that  are 
repackaged  or  relabeled  after  the 
effective  date  of  the  monograph  must  be 
in  compliance  with  the  monograph 
regardless  of  the  date  the  product  was 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
date. 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  deodorant  drug 
products  for  internal  use  (published  in 
the  Federal  Register  of  January  5, 1982: 
47  FR  512),  the  agency  suggested  that  the 
conditions  included  in  the  monograph 
(Category  I]  be  effective  6  months  after 
the  date  of  publication  of  the  final 
monograph  in  the  Federal  Register. 
Experience  has  shown  that  relabeling  of 
products  covered  by  the  monograph  is 
necessary  in  order  for  manufacturers  to 
comply  with  the  monograph.  New  labels 
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containing  the  monograph  labehng  have 
to  be  written,  ordered,  received,  and 
incorporated  into  the  manufacturing 
process.  The  agency  has  determined  that 
is  is  impractical  to  expect  new  labehng 
to  be  in  effect  6  months  after  the  date  of 
publication  of  the  final  monograph. 
Experience  has  shown  also  that  if  the 
deadline  for  relabeling  is  too  short,  the 
agency  is  burdened  with  extension 
requests  and  related  paperwork. 

In  addition,  some  products  may  have 
to  be  reformulated  to  comply  with  the 
monograph.  Reformulation  often 
involves  the  need  to  do  stability  testing 
on  the  new  product.  An  accelerated 
aging  process  may  be  used  to  test  a  new 
formulation:  however,  if  the  stability 
testing  is  not  successful,  and  if  further 
reformulation  is  required,  there  could  be 
further  delay  in  having  a  new  product 
available  for  manufacture. 

The  agency  wishes  to  establish  a 
reasonable  period  of  time  for  relabeling 
and  reformulation  in  order  to  avoid  an 
unnecessary  disruption  of  the 
marketplace  that  could  not  only  result  in 
economic  loss,  but  also  interfere  with 
consumers"  access  to  safe  and  effective 
drug  products.  Therefore,  the  agency  is 
proposing  that  the  final  monograph  be 
effective  12  months  after  the  date  of  its 
publication  in  the  Federal  Register.  The 
agency  believes  that  within  12  months 
after  the  date  of  publication  most 
manufacturers  can  order  new  labeling 
and  reformulate  their  products  and  have 
them  in  compliance  in  the  marketplace. 
However,  if  the  agency  determines  that 
any  labeling  for  a  condition  included  in 
the  final  monograph  should  be 
implemented  sooner,  a  shorter  deadline 
may  be  established.  Similarly,  if  a  safety 
problem  is  identified  for  a  particular 
nonmonograph  condition,  a  shorter 
deadline  may  be  set  for  removal  of  that 
condition  from  OTC  drug  products. 

All  "OTC  Volumes"  cited  throughout 
this  document  refer  lo  the  submissions 
made  by  interested  persons  pursuant  to 
the  call-for-dafa  notice  published  in  the 
Federal  Register  of  November  16. 1973 
(38  FR  31696)  or  to  additional 
information  that  has  come  to  the 
agency's  attention  since  publication  of 
the  advance  notice  of  proposed 
rulemaking.  The  volumes  are  on  public 
display  in  the  Dockets  Management 
Branch. 

I.  The  Agency's  Tentative  Conclusions 
on  the  Comments 

In  its  report  on  OTC  deodorant  drug 
products  for  internal  use.  the  Advisory 
Review  Panel  on  Miscellaneous  Internal 
Drug  Products  discussed  five  basic 
indications  for  use  for  these  products: 
ostomy  odor  control:  fecal  incontinence 
odor  control:  urinary  incontinence  odor 


control:  body  odor  control:  and  surface 
lesion  odor  control.  In  responding  to  the 
comments  received  on  the  Panel's 
report,  the  agency  has  organized  the 
issues  raised,  and  the  responses, 
according  to  the  specific  indications  for 
use  that  are  addressed. 

Although  chlorophyllin  was  used  as 
the  name  of  one  of  the  ingredients 
evaluated  by  the  Panel,  chlorophyllin 
copper  complex  is  the  name  for  this 
ingredient  adopted  by  the  United  States 
Adopted  Names  Council  (Ref.  1)  and  is 
the  name  used  for  this  ingredient  in  this 
tentative  fmal  monograph. 

Reference 

(1)  "USAN  and  the  USP  Dictionary  of  Drug 
Names. "  21sl  Ed..  United  States 
Pharmacopeia!  Gonvenlion.  Inc.,  Rockville, 
MO,  p.  104. 1984. 

A.  Comment  on  Ostomy  Odor  Control 

1.  Two  comments  supported  the  safety 
and  effectiveness  of  bismuth  subgallate 
as  a  colostomy  and  ileostomy  deodorant 
and  urged  that  it  continue  to  be 
available  as  an  OTC  drug  product.  One 
comment  cited  14  years  and  the  other 
over  17  years  of  satisfactory  personal 
use  of  a  product  containing  this 
ingredient  with  no  ill  effects.  A  third 
comment,  citing  26  years  of  marketing 
history,  urged  the  chlorophyllin  copper 
complex  be  recognized  as  safe  and 
effective  as  a  colostomy  and  ileostomy 
deodorant. 

Based  on  the  available  data,  the  Panel 
concluded  that  bismuth  subgallate  and 
chlorophyllin  copper  complex  are  safe 
for  use  as  oral  deodorants,  but  because 
of  a  lack  of  well-controlled  studies  in 
support  of  effectiveness,  the  Panel 
concluded  that  additional  data  were 
necessary  to  establish  their  ^ 

effectiveness. 

The  agency  notes  that  although  proof 
of  effectiveness,  as  defined  in  21  CFR 
330.10(a){4)(ii).  shall  consist  of 
controlled  clinical  investigations  as 
defined  in  21  CFR  314.126,  the  regulation 
also  provides  for  a  waiver  of  this 
requirement  if  it  can  be  shown  that  it  is 
not  reasonably  applicable  to  the  drug  or 
essential  to  the  validity  of  the 
investigation  and  that  an  alternative 
method  of  investigation  is  adequate  to 
substantiate  effectiveness. 
Investigations  may  be  corroborated  by 
partially  controlled  or  uncontrolled 
studies,  documented  clinical  studies  by 
qualified  experts,  and  reports  of 
significant  human  experience  during 
marketing. 

Because  the  intended  effect  of  these 
drug  products  (odor  control)  is  not  a 
therapeutic  one,  and  because  odor 
measurement  is  at  best  a  subjective 
measurement  by  both  patients  and 


investigators,  the  agency  believes  that 
the  methods  of  investigation  employed 
in  the  studies  submitted  to  the  Panel  and 
the  results  obtained  (Refs.  1,  2,  and  4 
through  13),  along  with  the  reports  of 
significant  human  experience  during 
marketing  (Refs.  3  and  14)  justify  a 
waiver  of  the  well-controlled  study 
requirement. 

The  data  for  bismuth  subgallate 
consist  of  one  double-blind,  placebo- 
controlled  study  in  ileostomy  patients 
(Ref.  1)  and  one  uncontrolled  study  in 
both  colostomy  and  ileostomy  patients 
(Ref.  2).  Both  studies  showed  that  the 
use  of  bismuth  subgallate  results  in 
improvement  in  odors.  In  addition, 
reports  of  20  years  of  successful  use  of 
this  ingredient  by  members  of  the 
United  Ostomy  Association  (Ref.  3) 
indicate  that  this  ingredient  has  had 
long-term  use  with  widespread  patient 
acceptance. 

Studies  on  chlorophyllin  copper 
complex  for  control  of  ostomy  odors 
consist  of  tlu"ee  uncontrolled  studies 
(Refs.  4,  5,  and  6)  that  report  consistent 
results  in  significant  improvement  in 
odor  control  in  both  colostomy  and 
ileostomy  patients.  These  data  are 
further  supported  by  a  number  of 
additional  uncontrolled  studies  (Refs.  7 
through  13)  that  report  consistent 
significant  improvement  in  cdor  control 
in  patients  with  fecal  and  urinary 
incontinence  who  use  chlorophyllin 
copper  complex.  In  addition,  this 
ingredient  had  been  in  use  for  over  25 
years  with  reports  of  widspread  patient 
acceptance  (Ref.  14). 

The  agency  concludes  that  bismuth 
subgallate  and  chlorophyllin  copper 
complex  are  generally  recognized  as 
safe  and  effective  for  OTC  use  in 
controlling  ostomy  odors.  Based  on  the 
doses  used  in  the  studies  cited  above 
and  on  doses  currently  promoted  for 
marketed  products,  the  agency  is 
proposing  the  following  oral  dosages: 
bismuth  subgallate  200  to  400  milligrams 
(mg)  up  to  four  times  daily:  chlorophyllin 
copper  complex  100  to  200  mg  daily. 

Activated  charcoal,  the  third 
ingredient  reviewed  by  the  Panel  for  use 
in  controlling  ostomy  odors,  lacks  .Jjoth 
the  amount  and  quality  of  data,  as  well 
as  the  history  of  use  and  marketing 
experience  of  bismuth  subgallate  or 
chlorophyllin  copper  complex. 
Therefore,  activated  charcoal  has  been 
retained  in  Category  III  for  ostomy  odor 
control. 

References 

(1)  Sparberg.  M.,  "Bismuth  as  an  Effective 
Means  for  the  Control  of  Ileostomy  Odor.  A 
Double-Blind  Study."  Gastroenterology. 
66:476,  1974.  . 


25164 


Federal  Register  /  Vol.  50,  No.  116  /  Monday.  lune  17.  1985  /  Proposed  Rules 


(2)  Culdsmilh.  M.  and  N.  Gill,  unpublished 
study  in  OTC  Volume  170172.  Docket  No. 
81N-0064.  Dockets  Mana^eraent  Branch. 

|3)  Binder.  D.P..  Executive  Director.  United 
Ostomy  Association.  Inc..  "Testimony  on 
Oral  Deodorants  Ostoma'.es."  )uly  21.  1979.  in 
OTC  Volume  17PP.M.  Docket  No.  8:.\-0064. 
Diir.kels  Managrmenl  Branch. 

(4)  Weingarten.  M..  and  B.  Payson. 
"ncodorization  of  Colostomies  with 
Chlorophyll."  The  Review  of 
CastrofPlerologv.  18:602-604.  1951. 

(5)  Golden.  T..  and  )  J.  Burke,  "Effective 
M>>nagement  of  Offensive  Odors." 
(.istroenterology.  31  2tiO-2&5.  1956. 

(6)  Siegel.  L.H..  The  Control  of  Ileostomy 
.;  nd  Colostomy  Odors,"  GastnieiUsrology. 
.K»634-638.  1960. 

(7)  Youns.  R  W..  and  IS.  Beregi.  Jr..  "Use  of 
(.^hlorophyllin  in  the  Care  of  Genatric 
Piitients."  /oumal  of  the  American  Geriatfics 
S.Jciety.  28:4»-l7,  1981). 

|8)  Joseph.  M..  The  Control  of  Fecal  Odors 
with  Chlorophyll  Tablets."  Western  /uumol 
of  Surgery:  Obstetrics  and  Cyneco/ogy, 
60  163-384.  1952. 

(9)  Morrison.  |  E  ,  "Or.ii  Tablets  Help 
Control  Ward  Odors.  Study  Shows." 
Hospital  33:97.  l«o9. 

110)  Laitner.  W..  "Oiior  Control  in  the 
!::continent  Mental  Patient."  Psyihiatric 
Quarterly  (Supplement  2)  23:l!»-192. 1955. 

(11)  OConnell.  1 .  ''A  Useful  Adjunct  for 
Odor  Control  in  Malodcrous  St:rface  Lesions 
and  Incontinence,"  /ounai  of  the  Central 
Islip  State  Hospital.  1  23-26.  lOM. 

(12)  Dory.  A.E.  "The  Control  of  Odor  in 
Urinary  Incontinence,"  Nursing  Homes,  20:28. 
1971. 

(13)  Noonan.  L.  "Summary  of  D«;rifil 
Tablets  Trial."  unpublished  study.  Rockland 
State  Hospital,  Oranjteburg,  NY.  April  1372 
contained  in  OTC  Volume  170014  (Fjihibil  Y), 
T)ocket  No.  81N-0064.  Dockets  Management 
Branch. 
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B.  Comments  on  Fecal  and  Urinary 
Incontinence  Odor  Control 

2.  One  comment  urged  that 
chiorophyllin  copper  complex  be 
genei^lly  recognized  as  safe  and 
effective  for  the  reduction  of  fecal  or 
urinary  odor  associated  with 
incontener.ee  in  senile  and  mental 
patients  in  addition  to  its  use  in  ostomy 
odor  contrril.  In  light  of  a  28-year 
marketing  history  of  chiorophyllin 
copper  complex  for  the  control  of  odors 
associated  with  incontinence,  the 
comment  objected  to  the  Panel's 
placement  of  this  ingredient  in  Category 
III  for  this  claim  and  to  the 
recommendation  for  two  additional 
randomized,  double-blind,  placebo- 
controiled  crossover  clinical  studies  to 
prove  effectiveness.  The  comment 
argued  that  it  is  unreasonable  to  require 
expensive  new  studies  that  might  be 
less  productive  of  valid  data  than  the 
already  reported  long-term  experience 
of  competent  practicing  professionals^n 


hospitals,  institutions,  and  nursing 
homes.  In  addition  to  citing  the 
favorable  results  noted  in  five 
uncontrolled  and/or  unblinded  studies 
reviewed  by  the  Panel  (Rcfs.  1  through 
5).  the  comment  submitted  a  6-month 
unblinded  and  uncontrolled  study  by 
Young  and  Beregi  (Ref.  6)  in  which 
successful  results  for  the  control  of 
urinary  and  fecal  odors  were  estimated 
to  be  at  least  85  percent.  The  comment 
also  submitted  the  results  of  two 
questionnaires  (Ref.  7).  The  first 
questionnaire,  mailed  to  110  nursing 
homes  which  had  purchased  a 
chiorophyllin  copper  complex 
deodorant,  resulted  in  35  responses  with 
34  listing  the  product  as  either 
satisfactory  or  very  satisfactory  on  a  3- 
point  scale  of  unsatisfactory, 
satisfactory  or  very  satisfactory.  The 
second  questionnaire,  mailed  to  an 
unknown  number  of  physicians  who  had 
requested  and  received  samples  of  this 
same  product,  resulted  in  65  responses 
listing  the  product  as  satisfactory  or 
very  satisfactory.  The  comment  also 
submitted  10  testimonial  letters  dated 
between  1964  and  1981  from  satisfied 
users  of  this  chiorophyllin  copper 
complex  deodorant. 

For  the  same  reasons  discussed  in  the 
preceding  comment,  the  agency  believes 
that  a  waiver  of  the  well-conti^lled 
study  requirement  is  justified  for 
chiorophyllin  copper  complex  for  use  in 
control  of  odor  due  to  urinary  or  fecal 
incontinence.  The  agency  concludes  that 
the  studies  reviewed  by  the  Panel  and 
cited  by  the  comment,  as  well  as  the 
reports  of  significant  human  experience 
during  marketing  are  adequate  to 
support  the  claims  of  odor  control  for 
fecal  and  urinary  incontinence. 
Therefore,  the  agency  is  proposing  in 
this  tentative  final  monograph  the  claim 
of  "an  aid  to  reduce  fecal  or  urinary 
odor  due  to  incontinence"  for 
chiorophyllin  copper  complex  when 
used  in  the  dosage  range  of  100  to  200 
mg  daily. 
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C.  Comment  on  Body  and  Surface 
Lesion  Odor  Control 

3.  A  comment  requested  that  the 
recommended  Category  III  labeling 
claim  for  chiorophyllin  copper  complex, 
"To  reduce  body  (perspiration)  odor  or 
surface  lesion  odor."  be  expanded  to 
permit  the  alternative  claims,  "to  reduce 
breath  and  body  odors  not  related  to 
faulty  hygiene"  and  "to  reduce  surface 
lesion  odor."  The  comment  argued  that 
abnormal  body  odors  are  not  always 
exuded  in  perspiration,  but  sometimes 
just  seem  to  become  part  of  the  flesh,  or 
are  excreted  by  the  lungs  as  breath 
odors. 

The  agency  does  not  agree  that  breath 
odor  claims  should  be  included  in 
Category  III  for  orally  ingested 
chiorophyllin  copper  complex.  Although 
there  were  some  limited  data  submitted 
regarding  the  systemic  use  of 
chiorophyllin  copper  complex  for  body 
odor  or  surface  lesion  odor,  no  data 
were  presented  to  the  Panel  or 
submitted  by  the  comment  deahng  with 
the  systemic  effects  of  this  ingredient  on 
breath  odors  excreted  by  the  lungs. 
Therefof".  breath  odor  claims  for  orally 
ingested  chlorophyUin  copper  complex 
remains  in  Category  II  in  this 
rulemaking. 

The  agency  recognizes  that 
chiorophyllin  copper  complex  is  often 
added  to  chewing  gum,  lozenges, 
mouthwashes,  etc,  for  its  local  effect  in 
reducing  breath  odor.  However,  the 
local  effect  of  chiorophyllin  copper 
complex  is  considered  a  cosmetic  rather 
than  a  drug  effect  and  is  not  subject  to 
this  rulemaking. 

D.  General  Comments 

4.  A  comment  maintained  that  the 
statement  recommended  in  S  357.850(c), 
"this  product  cannot  be  expected  to  be 
effective  in  the  reduction  of  odor  due  to 
faulty  personal  hygiene"  is  confusing 
and  misleading  considering  that  a 
patient  who  is  incontinent  of  urine  or 
feces  is  certainly  guilty  of  faulty 
personal  hygiene. 

This  statement  was  intended  by  the 
Panel  to  caution  colostomy  and 
ileostomy  patients  that  these  products 
are  not  a  substitute  for  the  personal 
hygiene  measures  normally  required  in 
these  conditions.  However,  the  agency 
agrees  with  the  comment  that  the 
statement  may  be  confusing  and 
misleading.  Therefore,  it  has  not  been 
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proposed  in  this  tentative  final 
monograph. 

5.  A  comment  noted  that  the  Panel 
recommended  a  warning  statement 
regarding  accidental  overdose  in 
accordance  with  5  330.1(g)  of  the 
regulations  (47  FR  514).  The  comment 
requested  that  this  warning  be  deleted 
from  the  labeling  requirements  for 
chlorophyllin  copper  complex 
deodorants  because  "no  toxicity  has 
been  demonstrated  for  chlorophyllin 
copper  complex  administered  orally  in 
26  years  of  marketing  experience." 

The  Panel  noted  that  chlorophyllin 
copper  complex  has  extremely  low 
potential  for  toxicity  from  accidental 
overdose.  The  median  lethal  dose  (LDso) 
for  oral  ingestion  of  a  15-percent 
aqueous  solution  of  chlorophyllin  copper 
complex  for  mice  was  found  to  be  7 
grams  per  kilogram  (g/kg)  of  body 
weight.  No  toxic  effects  were  found  in 
rats  from  long-term  feeding  of  a  diet 
containing  a  3-percent  concentration  of 
chlorophyllin  copper  complex  (Ref.  1). 

Therefore,  FDA  is  proposing  in  this 
tentative  final  monograph  to  exempt 
OTC  oral  deodorant  drug  products 
containing  chlorophyllin  copper  complex 
from  the  warning  in  §  330.1(g)  (21  CFR 
330.1(g))  that  states  "In  case  of 
accidental  overdose,  seek  professional 
assistance  or  contact  a  Poison  Control 
Center  immediately. ' 
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II.  The  Agency's  Tentative  Adoption  of 
the  Panel's  Report 

,4.  Summary  of  Ingredient  Categories 
and  Testing  of  Nonmonograph 
Conditions 

1.  Summary  of  ingredient  categories. 
The  agency  has  reviewed  all  claimed 
active  ingredients  submitted  to  the 
Panel,  as  well  as  other  data  and 
information  available  at  this  time  and 
has  proposed  the  recategorization  of 
bismuth  subgallate  and  chlorophyllin 
copper  complex  from  Category  III  to 
Category  I  for  use  as  OTC  internal 
deodorant  active  ingredients.  For  the 
convenience  of  the  reader,  the  following 
table  is  included  as  a  summary  of  the 
categorization  of  OTC  deodorant  drug 
products  for  internal  use  active 
ingredients. 


Internal  deodorani  active  ingrediem 

Panel 

Agency 

Bismuth  subgallate 

Charcoal,  activated 

Chlorophyllin  copper  complax 

III 
IN 
III 

1 

III 

1 

The  agency  is  not  aware  of  any  data 
demonstrating  the  safety  and 
effectiveness  of  any  ingredients  not 
listed  above  when  used  as  OTC 
deodorant  drug  products  for  internal 
use.  Therefore,  the  agency  is  proposing 
all  other  ingredients  as  Category  II  for 
this  use. 

2.  Testing  of  nonmonograph 
conditions.  The  Panel  recommended 
testing  guidelines  for  OTC  deodorant 
drug  products  for  internal  use  (47  FR 
518).  The  agency  is  offering  these 
guidelines  as  the  Panel's 
recommendations  without  adopting 
them  or  making  any  formal  comment  on 
them.  Interested  persons  may 
communicate  with  the  agency  about  the 
submission  of  data  and  information  to 
demonstrate  the  safety  or  effectiveness 
of  any  internal  deodorant  ingredient  or 
condition  included  in  the  review  by 
following  the  procedures  outlined  in  the 
agency's  policy  statement  published  in 
the  Federal  Register  of  September  29. 
1981  (46  FR  47740)  and  clarified  April  1, 
1983  (48  FR  14050).  That  policy 
statement  includes  procedures  for  the 
submission  and  review  of  proposed 
protocols,  agency  meetings  with 
industry  or  other  interested  persons,  and 
agency  communications  on  submitted 
test  data  and  other  information. 

B.  Summary  of  the  Agency's  Changes  in 
the  Panel's  Recommendations 

FDA  has  considered  the  comments 
and  other  relevant  information  and 
concludes  that  it  will  tentatively  adopt 
the  Panel's  report  and  recommended 
monograph  with  the  changes  described 
in  FDA's  responses  to  the  comments 
above  and  with  other  changes  described 
in  the  summary  below.  A  summary  of 
the  changes  made  by  the  agency  is  as 
follows: 

1.  The  agency  has  reclassified  bismuth 
subgallate  as  safe  and  effective  for 
ostomy  odor  control  at  a  dose  of  200  to 
400  mg  up  to  4  times  daily.  (See 
comment  1  above.) 

2.  The  agency  has  reclassified 
chlorophyllin  copper  complex  as  safe 
and  effective  for  ostomy  odor  control 
and  for  fecal  and  urinary  incontinence 
odor  control  at  a  dose  of  100  to  200  mg 
daily.  (See  comments  1  and  2  above.) 

3.  The  agency  has  not  included  in  this 
tentative  final  monograph,  the  statement 
in  recommended  §  357.850(c),  "This 
product  cannot  be  expected  to  be 
effective  in  the  reduction  of  odor  due  to 
faulty  personal  hygiene."  (See  comment 
4  above.) 

4.  The  agency  has  exempted 
chlorophyllin  copper  complex  from  the 
general  warning  regarding  accidental 


overdose  required  by  §  330.1(g)  of  the 
regulations.  (See  comment  5  above.) 

5.  The  agency  has  included  the  term 
"a  colostomy  or  ileostomy  deodorant" 
as  an  optional  statement  of  identity 
rather  than  as  an  indication  because  the 
wording  of  this  phrase  is  properly  that 
of  a  statement  of  identity. 

6.  In  an  effort  to  simplify  OTC  drug 
labeling,  the  agency  proposed  in  a 
number  of  tentative  final  monographs  to 
substitutelthe  word  "doctor"  for 
"physi^BPvin  OTC  drug  monographs  on 
the  basiFthat  the  word  "doctor"  is  more 
commonly  used  and  better  understood 
by  consumers.  Based  on  comments 
received  to  these  proposals,  the  agency 
has  determined  that  final  monographs 
and  other  applicable  OTC  drug 
regulations  will  give  manufacturers  the 
option  of  using  either  the  word 
"physician','  or  the  word  "doctor."  This 
tentative  final  monograph  proposes  that 
option.        V 

7.  The  agency  has  added  the  term 
"incontinence"  to  the  definitions  in 
§  357.803  of  this  tentative  final 
monograph  for  the  sake  of  clarity. 

The  agency  has  examined  the 
economic  consequences  of  this  proposed 
rulemaking  in  conjunction  with  other 
rules  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  the 
Federal  Register  of  February  8, 1983  (48 
FR  5806),  the  agency  announced  the 
availability  of  an  assessment  of  these     • 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  proposed  rule  for 
OTC  deodorant  drug  products  for 
internal  use,  is  a  major  rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act. 
Pub.  L.  96-354.  That  assessment 
included  a  discretionary  Regulatory  • 
Flexibility  Analysis  in  the  event  that  an 
individual  rule  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  However,  this  particular 
rulemaking  for  OTC  deodorant  drug 
products  for  internal  use  is  not  expected 
to  pose  such  an  impact  on  small 
businesses.  Therefore,  the  agency 
certifies  that  this  proposed  rule,  if 
implemented,  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 
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The  agency  invited  public  comment  in 
the  advance  notice  of  proposed 
rulemaking  regarding  any  impact  that 
this  rulemaking  would  have  on  OTC 
deodorant  drug  products  for  internal 
use.  No  comments  on  economic  impacts 
were  received.  Any  comments  on  the 
at>ency°s  initial  determination  of  the 
economic  consequences  of  this  proposed 
rulemaking  should  be  submitted  by 
October  15. 1983.  The  agency  will 
evaluate  any  comments  and  supporting 
data  that  are  received  and  will  reassess 
the  economic  impact  of  this  rulemaking 
in  the  preamble  to  the  final  rule. 

The  agency  has  determined  that  under 
21  CFR  25.24(c)(6)  (April  26. 1985;  50  FR 
16638)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Exclusivity  of  Labeling 

In  the  Federal  Register  of  April  2Z 
1985  (50  FR  15810).  the  agency  proposed 
to  change  its  "exclusivity"  policy  for  the 
labeling  of  OTC  drug  products  that  has 
existed  during  the  course  of  the  OTC 
drug  review.  Under  this  policy,  the 
agency  has  maintained  that  the  terms 
that  may  be  used  in  an  OTC  drug 
products  labeling  are  limited  to  those 
terms  included  in  a  final  OTC  drug 
monograph. 

The  proposed  rule  would  establish 
three  alternatives  for  stating  the 
indications  for  use  in  OTC  drug  labeling 
while  all  other  aspects  of  OTC  drug 
labeling  (i.e..  statement  of  identity, 
warnings,  and  directions  for  use)  would 
continue  to  be  subject  to  the  existing 
exclusivity  policy.  The  proposed  rule  for 
OTC  deodorant  drug  products  for 
internal  uso  included  in  this  document 
incorporates  the  exclusivity  proposal  by 
providing  for  the  use  of  other  truthful  or 
nonmisleading  statements  in  the 
product's  labeling  to  describe  the 
indications  for  use.  .After  considering  all 
comments  submitted  on  the  proposed 
revision  to  the  exclusivity  rule,  the 
agency  will  announce  its  final  decision 
on  this  natter  in  a  future  issue  of  the 
Federal  Register.  The  final  rule  for  OTC 
deodorant  drug  products  for  internal  use 
will  incorporate  the  final  decision  on 
exclusivity  of  labeling. 

Interested  persons  may.  on  or  before 
August  16.  1985.  submit  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  Rm.  4-62.  5600 
Fishers  l^ne.  Rockville.  MD  20857, 
wiitten  comments,  objections,  or 
requests  for  oral  hearing  before  the 


Commissioner  on  the  proposed 
regulation.  A  request  for  an  oral  hearing 
must  specify  points  to  be  covered  and 
time  requested.  Written  conunents  on 
the  agency's  economic  impact 
determination  may  be  submitted  on  or 
before  October  15. 1985.  Three  copies  of 
all  comments,  objections,  and  requests 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments,  objections,  and  requests  are 
to  be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief 
Comments,  objections,  and  requests 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday.  Any  scheduled  oral  hearing  will 
be  announced  in  the  Federal  Register. 

Interested  persons,  on  or  before  June 
17, 1986.  may  also  submit  in  writing  new 
data  demonstrating  the  safety  and 
effectiveness  of  those  conditions  not 
classified  in  Category  I.  Written 
comments  on  the  new  data  may  be 
submitted  on  or  before  August  18. 1986. 
These  dates  are  consistent  with  the  time 
periods  specified  in  the  agency's  final 
rule  revising  the  procedural  regulations 
for  reviewing  and  classifying  OTC 
drugs,  published  in  the  Federal  Register 
of  September  29. 1981  (46  FR  47730). 
Three  copies  of  all  data  and  comments 
on  the  data  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy, 
and  all  data  and  comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Data  and  comments  should 
be  addressed  to  the  Dockets 
Management  Branch  (HFA-30S) 
(address  above).  Received  data  and 
comments  may  also  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

In  establishing  a  final  monograph,  the 
agency  will  ordinarily  consider  only 
data  submitted  prior  to  the  closing  of  the 
administrative  record  on  August  18. 
1986.  Data  submitted  after  the  closing  of 
the  administrative  record  will  be 
reviewed  by  the  agency  only  after  a 
final  monograph  is  published  in  the 
Federal  Register,  unless  the 
Commissioner  finds  good  cause  has 
been  shown  that  warrants  earlier 
consideration. 

List  of  Subjects  in  21  CFR  Pari  357 

OTC  drugs:  Anthelmintic  drug 
products.  Cholecystokinetic  drug 
products.  Deodorant  drug  products  for 
internal  use,  Orally  administered  drug 
products  for  fever  blisters.  Poison 
treatment  drug  products,  and  Smoking 
deterrent  drug  products. 


Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  the 
Administrative  Procedure  Act.  it  is 
proposed  that  Subchapter  D  of  Chapter  I 
of  Title  21  of  the  Code  of  Federal 
Regulations  be  amended  in  Part  357  by 
adding  new  Subpart  1  to  read  as  follows: 

PART  357— MISCELLANEOUS 
INTERNAL  DRUG  PRODUCTS  FOR 
OVER-THE-COUNTER  HUMAN  USE 


Subpart  I — Deodorant  Drug  Products  for 
Internal  Use 

Sec. 

357.801     Scope. 

357.803    Definitions. 

357.810    Active  ingredients  for  deodorant 

drug  products  for  internal  use. 
357  850    Labeling  of  deodorant  drug  products 

for  internal  use. 
Authority:  Sees.  201  (p),  502,  505.  701.  52 
Stat.  1041-1042  as  amended,  1050-1053  as 
amended,  1055-1056  as  amended  by  70  Slat. 
919  and  72  Stat.  B48  (21  U.S.C.  321(p).  352.  355. 
371):  (5  U.S.C.  553);  21  CFR  5.11. 

Subpart  I— Deodorant  Drug  Products 
for  Internal  Use 

§  357.801    Scope. 

(a)  An  over-the-counter  deodorant 
drug  product  for  internal  use  in  a  form 
suitable  for  oral  administration  is 
generally  recognized  as  safe  and 
effective  and  is  not  misbranded  if  it 
meets  each  condition  in  this  subpart  and 
each  general  condition  established  in 

S  330.1. 

(b)  References  in  this  subpart  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  I  of 
Title  21  unless  otherwise  noted. 

§  357.803    Definitions. 
As  used  in  this  subpart: 

(a)  Colostomy.  An  external  operative 
opening  of  the  colon. 

(b)  Deodorant  for  internal  use.  An 
ingredient  taken  internally  to  render 
offensive  odors  less  perceptible. 

(c)  Ileostomy.  An  external  operative 
opening  from  the  ileum. 

(d)  Incontinence.  An  inability  to  retain 
urine  or  feces. 

§357  810    Active  Ingredients  for 
deodorant  drug  products  for  Internal  use. 

The  active  jngredient  of  the  product 
consists  of  either  of  the  following  when 
used  within  the  dosage  limits 
established  for  each  ingredient  in 
§  357.850(d): 

(a)  Bismuth  subgallate. 

(b)  Chlorophyllin  copper  complex. 
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§  357.850    Labeling  of  deodorant  drug 
products  for  internal  use. 

(;i)  Stiitc/nrnl  of  ith^ntity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any.  and  identifies 
the  product  as  a  "deodorant  for  internal 
use"  or  as  a  "colostoitiy  or  ileostomy 
deodorant." 

(bl  Indicdtionti.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications",  the  following: 

(1)  For  products,  coittaining  bismuth 
subgalhte  idi^ntified  in  §  357.810(a).  "An 
aid  to  reduce  odor  frrim  colostomies  or 
ileostomies. ' 

(2)  For  products  containing 
chlurophyllin  (oppnr  complex  identified 
in  §357.H10lh).  [\]  "An  aid  to  reduce 
odor  from  colostomies  or  ileostomies." 

(ii)  "An  aid  to  reduce  fecal  or  urinary 
odor  due  to  incontinence." 

(3)  Other  truthful  and  nonmisleading 
statements,  describing  only  the 


indications  for  use  that  have  been 
established  and  listed  above,  may  also 
be  used,  as  provided  in  §  330.1(c)(2)  of 
this  chapter,  subject  to  the  prohibitions 
in  section  502(a)  of  the  act  against 
misbranding  by  the  use  of  false  or 
misleading  labeling  and  the  prohibition 
in  section  301(d)  of  the  act  against  the 
introduction  into  interstate  commerce  of 
unapproved  new  drugs. 

(c)  Warnings.  The  warning  required 
by  §  330.1(g)  concerning  overdose  is  not 
required  on  products  containing 
chlorophyllin  copper  complex  identified 
in  §  357.810(b). 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions." 

(1)  For  products  containing  bismuth 
subgollate  identified  in  §  357.810(a). 
Adults  and  children  12  years  of  age  and 
over:  Oral  dosage  is  200  to  400 


milligrams  up  to  4  times  daily.  Children 
under  12  years  of  age:  Consult  a  doctor. 

(2)  For  products  containing 
chlorophyllin  copper  complex  identified 
in  §  357.810(b).  Adults  and  children  12 
years  of  age  and  over:  Oral  dosage  is 
100  to  200  milligrams  daily.  Children 
under  12  years  of  age:  Consult  a  doctor. 

(e)  The  word  "physician"  may  be 
substituted  for  the  word  "doctor"  in  any 
of  the  labeling  statements  in  this 
section. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 

Dated:  May  6. 1985. 
Margaret  M.  Heckler, 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  85-14439  Filed  6-14-85:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 

lOochetNo.  •1N-0040I 

Insect  Repellent  Drug  Products  for 
Over-the-Counter  Oral  Huntan  Use 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

SUMMANV:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  establishing  conditions  under  which 
over-the-counter  (OTC)  insect  repellent 
driig  products  for  oral  use  (an  orally 
administered  drug  product  intended  to 
keep  insects  away)  are  not  generally 
recognized  as  safe  and  effective  and  are 
misbranded.  No  comments  or  new  data 
were  submitted  in  response  to  the 
agency's  proposed  rule.  This  final  rule  is 
part  of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 
EFFECTIVE  DATE:  December  17, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson.  Center  for  Drugs 
and  Biologies  (HFN-210).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-4960. 
SUPPLEMENTARV  INFORMATION:  In  the 
Federal  Register  of  |anuary  5. 1982  (47 
FR  424).  FDA  published,  under 
5-330.10(a)(6)  (21  CFR  330.10(a)(6)).  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC  insect 
repellent  drug  products  for  oral  use, 
together  with  the  recommendations  of 
the  Advisory  Review  Panel  on  OTC 
Miscellaneous  Internal  Drug  Products, 
which  was  the  advisory  review  panel 
responsible  for  evaluating  data  on  the 
active  ingredients  in  this  drug  class. 
Interested  persons  were  invited  to 
submit  comments  by  April  5. 1982.  Reply 
comments  in  response  to  comments  filed 
in  the  initial  comment  period  could  be 
submitted  by  May  5. 1982. 

In  accordance  with  9  33O.10(a)(10),  the 
data  and  information  considered  by  the 
Panel  were  put  on  display  in  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  .Administration,  Rm., 
4-62.  5600  Fishers  Lane,  Rockville.  MD 
20857,  after  deletion  of  a  small  amount 
of  trade  secret  information. 

The  agencys  proposed  regulation  for 
insect  repellent  drug  products  for  oral 
use  was  published  in  the  Federal 
Register  of  June  10, 1983  (48  FR  26986). 
Interested  persons  were  invited  to  file 
by  August  9,  1983,  written  objections 
and  requests  for  an  oral  hearing  before 
the  Commission  of  Food  and  Drugs 
regarding  the  proposal.  Interested 


persons  were  invited  to  file  comments 
on  the  agency's  economic  impact 
determination  by  August  9, 1983.  New 
data  could  have  been  submitted  until 
June  11. 1984.  Final  agency  action  occurs 
with  the  publication  of  this  final  rule  for 
OTC  insect  repellent  drug  products  for 
oral  use. 

The  OTC  procedural  regulations  (21 
CFR  330.10)  have  been  revised  to 
conform  to  the  decision  in  Cutler  v. 
Kennedy.  475  F.  Supp.  838  (D.D.C.  1979). 
(See  the  Federal  Register  of  September 
29. 1981:  46  FR  47730.)  The  court  in 
Culler  held  that  the  OTC  drug  review 
regulations  were  unlawful  to  the  extent 
that  they  authorized  the  marketing  of 
Category  III  drugs  aftfer  a  final 
monograph  had  been  established. 
Accordingly,  this  provision  has  been 
deleted  from  the  regulations,  which  now 
provide  that  any  testing  necessary  to 
resolve  the  safety  or  effectiveness  issues 
that  formerly  resulted  in  a  Category  III 
classification,  and  submission  to  FDA  of 
the  results  of  that  testing  or  any  other 
data,  must  be  done  during  the  OTC  drug 
rulemaking  process  before  the 
establishment  of  a  final  monograph. 

Although  it  was  not  required  to  do  so 
under  Cutler.  FDA  is  no  longer  using  the 
terms  "Category  I"  (generally  recognized 
as  safe  and  effective  and  not 
misbranded).  "Category  U"  (not 
generally  recognized  as  safe  and 
effective  or  misbranded),  and  "Category 
III"  (available  data  are  insufficient  to 
classify  as  safe  and  effective,  and 
further  testing  is  required)  at  the  final 
monograph  stage,  but  is  using  instead 
the  terms  "monograph  conditions"  (old 
Category  I)  and  "nonmonograph 
conditions"  (old  Categories  II  and  III). 

As  discussed  in  the  proposed 
regulation  for  OTC  insect  repellent  drug 
products  for  oral  use  (48  FR  26986),  the 
agency  advises  that  the  conditions 
under  which  the  drug  products  that  are 
subject  to  this  rule  are  not  generally 
recognized  as  safe  and  effective  and  arc 
misbranded  (nonmonograph  conditions) 
will  be  effective  on  December  17. 1985. 
On  or  after  that  date,  no  OTC  drug 
products  that  are  subject  to  the  final  rule 
may  be  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  unless  they  are  the  subject  of 
an  approved  new  drug  application 
(NDA).  Manufacturers  are  encouraged 
to  comply  voluntarily  with  the  final  rule 
at  the  earliest  possible  date 

No  comments,  new  data,  or  requests 
for  oral  hearing  were  submitted  in 
response  to  the  proposed  rule  on  OTC 
insect  repellent  drug  products  for  oral 
use.  No  additional  information  has  come 
to  the  agency's  attention  since 
publication  of  the  proposed  rule. 


The  Agency's  Final  Conclusions  on  OTC 
Insect  Repellent  Drug  Products  for  Oral 
Use 

FDA  has  considered  the  data  and 
information  available  at  this  time  and 
concludes  that  any  OTC  drug  product 
that  is  labeled,  represented,  or  promoted 
for  oral  use  as  an  insect  repellent  is 
regarded  as  a  new  drug  within  the 
meaning  of  section  201(p)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  321(p))  for  which  an  approved 
new  drug  application  under  section  505 
of  the  act  (21  U.S.C.  355)  and  21  CFR 
Part  314  is  required  for  marketing.  In  the 
absence  of  an  approved  new  drug 
application,  such  product  is  also 
misbranded  under  section  502  of  the  act 
(21  U.S.C.  352). 

No  comments  were  received  in 
response  to  the  agency's  request  for 
specific  comment  on  the  economic 
impact  of  this  rulemaking  (47  FR  424). 
The  agency  has  examined  the  economic 
consequences  of  this  final  rule  in 
conjunction  with  other  rules  resulting 
from  the  OTC  drug  review.  In  a  notice 
published  in  the  Federal  Register  of 
February  8, 1983  (48  FR  5806),  the  agency 
announced  the  availability  of  an 
assessment  of  these  economic  impacts. 
The  assessment  determined  that  the 
combined  impacts  of  all  the  rules 
resulting  from  the  OTC  drug  review  do 
not  constitute  a  major  rule  according  to 
the  criteria  established  by  Executive 
Order  12291.  The  agency  therefore 
concludes  that  not  one  of  these  rules, 
including  this  final  rule  for  OTC  insect 
repellent  drug  products  for  oral  use,  is  a 
major  rule. 

The  economic  aslessment  also 
concluded  that  thepverall  OTC  drug 
review  was  not  likily  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act. 
Pub.  L  96-354.  That  assessment 
included  a  discretionary  Regulatory 
Flexibility  Analysis  in  the  event  that  an 
individual  rule  might  impose  an  unusual 
or  disproportionate  Impact  on  small 
entities.  However,  this  particular 
rulemaking  for  OTC  insect  repellent 
drug  products  for  oral  use  is  not 
expected  to  pose  such  an  impact  on 
small  businesses.  Therefore,  the  agency 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  21  CFR  Part  310 

New  drugs. 

PART  310— (AMENDED] 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the 
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Administrative  Procedure  Act. 
Subchapter  D  of  Chapter  1  of  Title  21  of 
the  Code  of  Federal  Regulations  is 
amended  in  Part  310  as  follows: 

1.  The  authority  citation  for  21  CFR 
Part  310  is  revised  to  read  as  follows: 

Authority:  Sees.  502.  503,  505,  701.  52  Slat. 
1051, 1052, 1053. 1055,  as  amended  (21  U.S.C 
352,  353.  355,  371)  (5  U.S.C.  553);  21  CFR  5.11. 

2.  In  Subpart  E  by  adding  new 
§  310.529,  to  read  as  follows: 

§  310.529  Drug  products  containing  active 
ingredients  offered  over-ttie^ounter  (OTC) 
for  orai  use  as  insect  repelients. 

(a)  Thiamine  hydrochloride  (vitamin 
B-1)  has  been  marketed  as  an  ingredient 
in  over-the-counter  (OTC)  drug  products 
for  oral  use  as  an  insect  repellent  (an 
orally  administered  drug  product 
intended  to  keep  insects  away).  There  is 
a  lack  ui  adequate  data  to  establish  the 
effectiveness  of  this,  or  any  other 
ingredient  for  OTC  oral  use  as  an  ipsect 


repellent.  Labeling  claims  for  OTC 
orally  administered  insect  repellent  drug 
products  are  either  false,  misleading,  or 
unsupported  by  scientific  data.  The 
following  claims  are  examples  of  some 
that  have  been  made  for  orally 
administered  OTC  insect  repellent  drug 
products:  "Oral  mosquito  repellent." 
"mosquito^void  you."  "bugs  stay 
away."  "keej)  mosquitos  away  for  12  to 
24  hours."  and  "the  newest  way  to  fight 
mosquitos,"  Therefore,  any  drug  product 
containing  ingredients  offered  for  oral 
use  as  an  insect  repellent  cannot  be 
generally  recognized  as  safe  and 
effective. 

(b)  Any  OTC  drug  product  that  is 
labeled,  represented,  or  promoted  for 
oral  use  as  an  insect  repellent  is 
regarded  as  a  new  drug  within  the 
meaning  of  section  201(p)  of  the  Federal 
Food.  Drug  and  Cosmetic  Act  for  which 
an  approved  new  drug  application  under 
section  505  of  the  act  and  Part  314  of  this 
chapter  is  required  for  marketing.  In  the 


absence  of  an  approved  new  drug 
application,  such  product  is  also 
misbranded  under  section  502  of  the  act. 

(c)  A  completed  and  signed  "Notice  of 
Claimed  Investigational  Exemption  for  a 
New  Drug"  (Form  FD-1571)  (OMB 
Approval  No.  0910-0014).  as  set  forth  in 
§  312.1  of  this  chapter,  is  required  to 
cover  clinical  investigations  designed  to 
obtain  evidence  that  any  drug  product 
labeled,  represented,  or  promoted  OTC 
as  an  insect  repellent  for  oral  use  is  safe 
and  effective  for  the  purpose  intended. 

(d)  Any  such  drug  product  in 
interstate  commerce  after  December  17, 
1985.  that  is  not  in  compliance  with  this 
section  is  subject  to  regulatory  action. 

Dated:  May  6. 1985. 
Frank  E.  Young, 
Commissioner  of  Food  and  Drugs. 

Margaret  M.  Heckler, 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  85-14438  Filed  6-14-85;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Auxiliary  Activities;  Innovative 
Programs  for  Severely  Handicapped 
Children 

AGENCY:  Department  of  Education. 
action:  Notice  of  final  annual  funding 

priority. 

: « 

SUMMARY:  The  Secretary  issues  an 
annual  funding  priority  for  the  Auxiliary 
Activities — Innovative  Programs  for 
Severely  Handicapped  Children 
program.  The  Secretary  adds  this 
priority,  addressing  the  need  for 
exemplary  models  of  educational 
projects  in  the  least  restrictive 
environment,  to  the  seven  final  annual 
funding  priorities  for  this  program  which 
were  published  on  April  10. 1985  in  the 
Federal  Register. 

EFFECTIVE  DATE:  This  final  funding 
priority  will  take  effect  either  45  days 
after  publication  in  the  Federal  Register 
or  later  if  Congress  takes  certain 
adjournments,  if  you  want  to  know  the 
effective  date  of  this  priority,  call  or 
write  the  Department  of  Education 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 
Paul  Thompson,  Special  Needs  Section. 
Office  of  Special  Education  Programs. 
Department  of  Education.  400  Maryland 
Avenue.  SW.  (Switzer  Building.  Room 
4615),  Washington.  D.C.  20202. 
Telephone:  (202)  732-1117). 
SUPPLEMENTARY  INFORMATION:  The 
Auxiliary  Activities  program,  authorized 
by  Section  624  of  the  Education  of 
Handicapped  Act,  supports  research, 
development  or  demonstration,  training, 
and  dissemination  activities  which  meet 
the  unique  educational  needs  of 
handicapped  children  and  youth,  and 
are  consistent  with  the  purposes  of  Part 
C  of  the  Act  (20  U.S.C.  1424). 


The  Education  of  the  Handicapped 
Act  Amendments  of  198.3,  Pub.  L.  98-199. 
included  amendments  to  the  provisions 
of  Section  624.  In  accordance  with  this 
authority,  the  Secretary  will  fund 
projects  under  the  following  priority  for 
fiscal  year  1935. 

The  selection  of  this  final  priority  is 
based  upon:  (1)  A  comprehensive  review 
of  the  program's  history,  including  the 
number  of  response  to  various  requests 
for  proposals  and  responses  to  the  1982. 
1983,  and  1984  grant  competitions:  and 
(2)  an  analysis  of  comments  from 
professionals  serving  severely 
handicapped  and  deaf-blind  children  as 
to  perceived  needs  in  the  field. 

A  notice  of  proposed  annual  funding 
priority  was  published  in  the  Federal 
Register  on  April  5. 1985  at  50  PR  13731. 
The  public  was  given  thirty  days  in 
which  to  comment.  No  comments  were 
received. 

The  Secretary  announced  seven  other 
final  annual  funding  priorities  under  this 
program  which  were  published  on  April 
10. 1985  (50  PR  14204).  Projects  under 
this  priority  will  be  funded  for  up  to  36 
months,  subject  to  annual  review  of 
progress,  the  availability  of  Federal 
funds,  and  other  factors  (see  34  CFR 
75.253). 

Priority 

Education  of  Severely  Handicapped 
(Including  Deaf-Blind)  Children  and 
Youth  in  the  Least  Restrictive 
Environment 

This  priority  supports  projects  which, 
on  a  district-wide  basis  (local 
educational  agenj;y)  or  cross  district 
basis,  design,  implement,  and  evaluate 
innovative  approaches  for  the  education 
of  severely  handicapped  (including  deaf- 
blind)  children  and  youth  in  the  least 
restrictive  and  least  segregated 


environment.  Projects  under  this  priority 
must: 

1.  Develop  new  models  for  delivery  of 
integrated  educational  services, 
including  changes  in  the  location  of 
instructional  areas  for  provision  of  these 
services,  for  severely  handicapped 
children  who  currently  are  being 
educated  in  segregated  environments: 

2.  Demonstrate  through  the  provision 
of  project  services,  the  clear  movement 
of  participating  children  and  youth  to 
and  integration  into  less  segregated 
environments,  with  the  objective  of 
facilitating  the  placement  of  these 
children  in  appropriate,  regular  school 
settings; 

3.  Provide  in  service  training  of 
personnel  in  local  educational  agencies 
including  principals,  assistant  principals 
and  teaching  staff  which  are  planning  to 
provide  educational  services  to 
handicapped  children  of  the  project  in 
the  least  restrictive  and  least  segregated 
environments;  and 

4.  Provide  components  which  promote 
acceptance  of  these  children  and  youth 
by  administrators,  teachers,  parents, 
and  other  children  and  youth  in  the  least 
restrictive  and  least  segregated 
environment. 

It  is  estimated  that  approximately 
$880,000  is  available  for  issuing  up  to  9 
grants  with  each  grant  averaging 
approximately  $98,000  annually. 

(20  U.S.C.  1424) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.086,  Innovative  Programs  for  Severely 
Handicapped  Children] 

Dated:  )une  12, 1985. 
William  ).  Bennett, 

Secretary  of  Education. 

(FR  Doc.  85-14447  Filed  ft-14-85;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  FIruincing  Administration 

42  CFR  Part  405 

IBERC-340-PI 

Medicare  Program;  Payment  for  the 
Costs  of  Malpractice  Insurance  for 
Hospitals  and  Skilled  Nursing  Facilities 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

ACTION:  Proposed  rule. 

summary:  We  propose  to  amend  the 
method  we  use  to  determine  reasoqable 
cost  reimbursement  for  the  costs  of 
malpractice  insurance  incurred  by 
hospitals  and  skilled  nursing  facilities 
(SNFs).  Under  this  proposed  rule,  we 
would  retain  the  claims-paid  formula 
whereby  a  hospital  or  S.NF  would  be 
reimbursed  according  to  the  ratio  of  its 
malpractice  claims  paid  to  Medicare 
patients  compared  to  its  malpractice 
claims  paid  to  all  patients.  A  hospital  or 
SNF  with  no  malpractice  claims-paid 
experience  would  be  reimbursed  an 
amount  equal  to  a  national  ratio  of 
malpractice  claims  paid  to  Medicare 
patients  compared  to  malpractice  claims 
paid  to  all  patients.  In  addition,  we 
would  update  the  national  ratio  used  to 
determine  the  amount  payable  to 
hospitals  with  no  less  experience. 

The  current  malpractice  insurance 
rule  was  promulgated  on  June  1. 1979  (44 
FR  31641)  and  made  applicable  to  cost 
reporting  periods  beginning  on  or  after 
)uly  1. 1979.  Since  that  time  a  number  of 
hospitals  have  brought  court  actions 
challenging  the  policy.  As  a  result,  we 
have  reviewed  actual  hospital  cost 
report  data  to  ascertain  whether  the 
underlying  bases  for  the  existing 
methodology  continue  to  be  supported. 
We  have  concluded  that  these  data 
independently  establish  and  confirm 
that  our  prior  determination  to  directly 
apportion  malpractice  costs  was  correct. 
Accordingly,  we  propose  to  have  this 
regulation  take  effect  for  cost  reporting 
periods  beginning  on  or  after  July  1. 
1979.  subject  to  our  rules  of 
administrative  rinality  and  reopening. 

DATES:  To  be  considered,  comments 
must  be  mailed  or  delivered  to  the 
appropriate  address  provided  below  and 
must  be  received  by  August  1. 1985. 

AOORESS:  Mail  your  comments  to  the 
following  address: 

Health  Care  Financing  Administration. 
Department  of  Health  and  Human 
Services.  Attention:  BERC-340-P,  P.O. 
Box  26676.  Baltimore.  Maryland  21207 


If  you  prefer,  you  may  deliver  your 

comments  to  one  of  the  following 

addresses: 

Room  309-C.  Hubert  H.  Humphrey 

Building,  200  Independence  Ave..  SW.. 

Washington,  D.C.;  or 
Room  132.  East  fiigh  Rise  Building,  6325 

Security  Boulevard.  Baltimore, 

Maryland. 

In  commenting,  please  refer  to  file 
code  BERC-34a-P.  Comments  will  be 
available  for  public  inspection  as  they 
are  received,  beginning  approximately 
three  weeks  after  publication  of  this 
document,  in  Room  30&-G  of  the 
Department's  offices  at  200 
Independence  Ave.,  SW.,  Washington, 
D.C.,  on  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  5:00  p.m.  (phone: 
202-245-7890). 

FOR  FURTHER  INFORMATION  CONTACT: 
Piiul  Trimble.  (301)  594-8640. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  section  1814(b)  of  the  Social 
Security  Act  (the  Act).  Medicare  pays 
providers  of  health  care  services 
(excluding  inpatient  hospital  services 
subject  to  the  prospective  payment 
system  (section  1886(d)  of  the  Act)),  the 
lesser  of  the  reasonable  cost  of  health 
care  services,  as  determined  under 
section  1861(v)  of  the  Act.  or  the 
customary  charges  for  the  ser\'ices. 
Inpatient  hospital  services  subject  to  the 
rate  of  increase  limits  (section  1886(b)  of 
the  Act)  are  not  subject  to  the  customary 
charges  limitation. 

Section  1861(v)(l)(A)  of  the  Act 
provides  generally  that  the  reasonable 
cost  of  services  "shall  be  the  cost 
actually  incurred"  subject  to  certain 
limitations  including  the  exclusion  of 
incurred  costs  "found  to  be  unnecessary 
in  the  efficient  delivery  of  needed  health 
services."  Futhermore,  section 
1861(v)(l)(A)  of  the  Act  provides  that 
the  reasonable  cost  of  services  "shall  be 
determined  in  accordance  with 
regulations  establishing  the  method  or 
methods  to  be  used,  and  the  items  to  be 
included,  in  determining  such  costs  for 
various  types  or  classes  of  institutions, 
agencies,  and  services  .  .  .  ." 

In  prescribing  regulations  for  the 
determination  of  the  reasonable  cosiof 
services,  section  1861(v)(l)(A)  of  the  Act 
provides  that  "the  Secretary  shall 
consider,  among  other  things,  the 
principles  generally  applied  by  national 
organizations  or  established  prepayment 
organizations  ...  in  computing  the 
amount  of  payment"  to  providers  of 
services  by  persons  other  than  the 
recipient  of  services.  The  statute  permits 
us  to  promulgate  regulations  that 
"provide  for  determination  of  the  costs 


of  services  on  a  per  diem,  per  unit,  per 
capita,  or  other  basis. .  .  .  provide  for 
using  different  methods  in  different 
circumstances,  .  .  .  (and)  provide  for  the 
use  of  estimates  of  costs  of  particular 
items  or  services".  Furthermore,  section 
1861(v)(l)(A)(i)  of  the  Act  requires  that 
regulations  for  the  determination  of  the 
reasonable  cost  of  services  "take  into 
account  both  direct  and  indirect  costs  of 
providers  of  services  ...  in  order  that, 
under  the  methods  of  determining  costs, 
the  necessary  costs  of  efficiently 
delivering  covered  services  to  .  .  . 
[Medicare  patients]  will  not  be  borne  by 
.  .  .  (non-Medicare  patients],  and  the 
costs  with  respect  to  .  .  .  [non-Medicare 
patients]  will  not  be  borne  by"  the 
Medicare  program.  Where  the  aggregate 
reimbursement  produced  by  the 
methods  of  determining  costs  proves  to 
be  inadequate  or  excessive,  the  statute 
permits  us  to  make  "suitable  retroactive 
corrective  adjustments." 

For  cost  reporting  periods  beginning 
prior  to  July  1. 1979.  malpractice 
insurance  costs,  that  is.  the  amount  of 
money  a  provider  pays  to  purchase 
malpractice  insurance  from  an  insurance 
company  or  contributes  to  a  self- 
insurance  fund,  were  apportioned  by 
Medicare  in  accordance  with  a 
utilization  formula  applicable  to  all 
costs  incurred  by  providers.  The 
utilization  formula,  adopted  by  the 
Secretary  at  the  outset  of  the  Medicare 
program  (31  FR  14808;  November  23. 
1966).  treated  provider  overhead 
expenses  as  indirect  costs,  many  of 
which  were  combined  in  the 
administrative  and  general  pool  of 
provider  costs.  (For  purposes  of  the 
discussion  below.  ^  use  the  phrase 
general  and  administrative  (G  &  A)  costs 
because  that  is  the  terminology 
commonly  used  by  courts  in  their 
decisions.)  Malpractice  insurance  costs 
were  included  in  the  G  &  A  cost  center, 
which  in  turn  was  allocated  to  revenue- 
producing  cost  centers.  The  revenue- 
producing  cost  centers  were  then 
apportioned  between  Medicare  and  non- 
Medicare  patients  on  a  utilization  basis 
in  order  to  determine  Medicare's  share 
of  the  costs  incurred.  Thus,  for  example, 
if  Medicare  patients  constituted  30 
percent  of  the  routine  patient-days  at  a 
hospital  for  a  given  year,  Medicare 
would  reimburse  the  hospital  for  30 
percent  of  the  portion  of  G  &  A  costs 
that  were  allotted  to  the  inpatient 
routine  area  including  malpractice 
insurance  costs. 

The  use  of  utilization  as  a  method  of 
apportioment  was  predicated  on  the 
supposition  that  all  provider  costs 
applicable  to  a  patient  care  department 
generally  apply  in  the  same  proportion 
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to  all  patient  care  services.  Thus,  we 
assumed  that  "where  a  particular  cost 
might  be  allocated  disproportionately  to 
or  from  the  [Medicare)  program,  there 
will  be  other  costs  disproportionately 
allocated  in  the  other  direction  which 
will  compensate  for  the  first  cost.  In  this 
manner,  the  program  is  presumed  to 
bear  its  fair  share  of  the  total  allowable 
cost."  HEW  (Health.  Education  and 
Welfare)  Intermediary  Letter  No.  234 
(June  2, 1967). 

A.  Current  Reimbursement  Policy  for 
Malpractice  Insurance  Costs 

On  March  15, 1979,  we  proposed  (44 
FR  15744)  to  discontinue  the  utilization 
method  of  apportioning  malpractice 
insurance  costs  because  we  believed 
that  Medicare  was  paying  a 
disproportionate  amount  of  providers' 
malpractice  insurance  costs.  This 
proposal  was  based  partially  on  a  study 
by  a  Departmental  consultant,  Westat, 
Inc.  (Westat  Study),  that  found  that 
malpractice  losses  paid  to,  or  on  behalf 
of  Medicare  patients  were  less  frequent 
and  significantly  lower  in  amount  than 
losses  paid  for  other  patient 
populations.  In  response  to  the 
extraordinary  increase  in  malpractice 
insurance  costs  and  the  disproportionate 
amount  of  these  costs  paid  by  the 
program,  we  proposed  to  remove 
malpractice  insurance  costs  from  the  G 
&  A  pool  and  to  apportion  those  costs 
directly  based  on  a  provider's  five-year 
malpractice  claims-paid  history,  (This 
policy  applies  only  to  hospitals  and 
SNFs.However,  in  the  discussion  below, 
for  ease  of  reference,  we  use  the  term 
"providers"  when  we  need  to  refer  to 
both  types  of  facilities.)  We  proposed 
that  if  a  provider  paid  » malpractice 
claim  during  the  current  cost  reporting 
period  or  during  the  preceding  four  cost 
reporting  periods.  Medicare  would 
reimburse  an  amount  equal  to  the  ratio 
of  the  provider's  malpractice  insurance 
losses  paid  to  Medicare  patients 
compared  to  its  total  malpractice  losses 
paid  to  all  patients  during  that  five  year 
period  (44  FR  15744;  March  15, 1979).  We 
also  proposed  that  providers  with  no 
loss  experience  during  the  five  year 
period  would  be  reimbursed  in 
accordance  with  an  actuarial  estimate 
(44  FR  15745). 

After  consideration  of  public 
comments  responding  to  the  proposed 
rule,  we  published  a  final  rule  on  June  1, 
1979  (44  FR  31641).  The  final  rule 
amended  42  CFR  405.452  and  was 
applicable  to  cost  reporting  periods 
beginning  on  or  after  July  1, 1979.  The 
regulations  in  the  final  rule,  recodified 
as  42  CFR  405.452(A)(l)(ii)  ("the 
malpractice  rule"),  retained  the  claims- 
paid  formula  for  providers  with 


malpractice  losses  but  changed  the 
proposal  for  providers  with  no 
malpractice  losses  to  provide  for  use  of 
a  national  ratio. 

Under  §  405.452(a)(l)(ii),  providers 
that  have  paid  malpractice  claims  must 
separately  accumulate  and  directly 
apportion  to  Medicare  their  malpractice 
insurance  costs.  This  apportionment  is 
determined  by  comparing  the  provider's 
Medicare  malpractice  losses  (that  is, 
claims  paid  to  Medicare  patients)  with 
its  malpractice  losses  for  all  patients  for 
the  current  cost  reporting  period  (that  is, 
the  period  for  which  a  cost  report  is 
being  submitted)  and  the  preceding  four- 
year  period.  Thus,  for  example,  if  over 
the  five-year  period  a  provider  has  had 
malpractice  losses  of  $100,000  for 
Medicare  patients  and  malpractice 
losses  of  $200,000  for  other  patients, 
Medicare  will  reimburse  the  provider  for 
one-third  of  its  malpractice  insurance 
premium  for  the  current  cost  reporting 
period.  Similarly,  if  all  of  a  provider's 
malpractice  losses  for  the  five-year 
period  were  paid  to  Medicare  patients. 
Medicare  will  reimburse  the  provider  for 
the  entire  amount  of  its  malpractice 
insurance  premium  for  the  current 
period. 

Section  405.452(a)(l){ii)  also  provides 
that  if  a  provider  has  had  no  malpractice 
loss  experience  during  the  five-year 
period.  Medicare's  share  of  the 
provider's  malpractice  insurance  costs 
for  the  current  reporting  period  is 
determined  on  the  basis  of  the  national 
ratio  of  malpractice  losses  paid  to 
Medicare  patients  compared  to 
malpractice  losses  paid  to  all  patients 
duririg  the  five-year  reporting  period. 
The  final  rule  established  this  national 
ratio  at  5.1  percent  (44  FR  31642). 

B.  The  Necessity  of  Reconsideration 
and  Revision  of  the  Current  Policy 

Since  its  promulgation  in  1979,  the 
malpractice  rule  has  been  controversial. 
It  has  been  the  subject  of  numerous 
lawsuits  and  has  been  criticized  by  a 
number  of  courts.  As  a  result,  since  1979 
we  have  analyzed  malpractice  loss  data 
that  was  submitted  by  Medicare 
hospitals,  and  we  believe  that  these 
data  support  the  basic  premise  of  the 
malpractice  rule:  That  malpractice 
losses  paid  to  Medicare  patients  account 
for  a  disproportionately  low  share  of 
total  malpractice  losses,  and  therefore  a 
reimbursement  formula  that  more 
accurately  apportions  these  costs  is 
necessary.  However,  these  data  also 
indicate  that  the  national  ratio  of  losses 
paid  to  Medicare  hospital  patients 
compared  to  total  losses  paid  is  higher 
than  the  level  estimated  in  1979. 

For  these  reasons,  we  propose  to 
repromulgate  the  malpractice  rule.  - 


subject  to  our  rules  of  administrative 
finality  and  reopening  (§§  405.1801, 
405.1885,  and  405.1877),  effective  for  cost 
reporting  periods  beginning  on  or  after 
July  1, 1979.  We  propose  to  retain  the 
claims-paid  formula  for  the  reasons 
discussed  below,  but  will  entertain  all 
suggestions  for  alternative  methods  to 
address  this  issue.  Additionally,  we 
propose  to  establish  the  Medicare 
national  ratio  at  11.6  percent  for 
hospitals  and  to  provide  a  procedural 
mechanism  for  periodically  updating 
that  figure  based  on  the  most  recent 
data  available. 

On  the  other  hand,  we  have  no  data  to 
support  an  increase  in  the  Medicare 
national  ratio  for  SNFs.  Therefore,  we 
would  retain  the  5.1  percent  figure  for 
these  providers.  With  respect  to 
malpractice  losses  attributed  to  services 
provided  under  the  Medicaid  or  the 
Maternal  and  Child  Health  programs, 
we  have  only  preliminary  data  and  are 
unable  to  conclude  whether  a  change  in 
the  national  ratio  of  7.5  percent 
applicable  to  these  programs  is  in  order. 
Therefore,  we  are  not  proposing  a 
change  in  this  national  ratio  at  this  time, 
but  we  are  continuing  to  study  the  issue 
and  invite  specific  comments  and  data 
concerning  it. 

C.  The  Impact  of  the  New  HCRIS  Data 
on  the  Apportionment  of  Malpractice 
Insurance  Costs 

Medicare's  Hospital  Cost  Report 
Information  System  (HCRIS)  is  an 
automated  data  collection,  processing 
and  report-generation  system  that 
contains  hospital  financial  and 
statistical  data.  It  is  our  national  data 
base  for  all  hospital  cost  report  data. 
HCRIS  currently  contains  cost  report 
data  for  cost  reporting  periods  ending  on 
or  after  January  1, 1982  through  periods 
ending  on  September  29, 1983.  It  also 
contains  reimbursement  data  for 
hospitals  paid  under  the  Maternal  and 
Child  Health  Services  and  Medicaid 
programs  (under  Titles  V  and  XIX, 
respectively,  of  the  Act)  if  payment  was 
made  on  a  reasonable  cost  basis  and  the 
same  fiscal  intermediary  was 
responsible  for  processing  and  settling 
the  hospital's  Medicare  cost  reports. 

Each  hospital  cost  report  (HCFA  2552) 
in  the  HCRIS  data  base  includes  the 
malpractice  worksheet  (Worksheet  D-8), 
which  reflects  the  hospital's  malpractice 
losses  (if  any)  for  the  current  period  and 
the  four  prior  cost  reporting  periods,  and 
the  costs  of  the  hospital's  current  year 
malpractice  insurance  premiums  or  self- 
insurance  fund  contributions.  For 
example,  a  cost  report  for  the  period 
ending  June  30, 1982  would  include  all  of 
the  hospital's  malpractice  losses  for  the 
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period  July  1.  1981  through  June  30. 1982 
and  for  the  four  previous  cost  reporting 
periods  ending  on  June  30th  of  each 
year. 

HCRIS  includes  malpractice  loss  data 
taken  primarily  from  settled  hospital 
cost  reports.  Tljese  cost  reports  were 
submitted  by  more  than  5200 
participating  hospitals  for  cost  reporting 
periods  ending  on  or  after  September  30, 
1982  through  periods  ending  on 
September  29. 1983.  The  malpractice 
loss  data  included  in  these  reports  is 
from  cost  reporting  periods  ending  on  or 
after  fanuary  1. 1978  through  periods 
ending  on  September  29.  1983.  Currently, 
about  77.6  percent  of  the  cost  reports  for 
cost  reporting  periods  ending  on 
September  30. 1982  through  September 
29, 1983  have  been  included  in  MCRIS. 

As  noted  above,  HCRIS  does  include 
data  on  malpractice  losses  related  to 
patients  paid  under  Medicaid  and  the 
Maternal  and  Child  Health  Act. 
However,  hospitals  have  not  always 
reported  these  costs,  and  we  do  not 
routinely  review  them  for  completeness 
and  accuracy.  Thus,  while  we  have 
some  data  on  those  malpractice 
insurance  costs,  they  are  partial,  and 
therefore  unrepresentative,  and  difficult 
to  interpret.  We  do  not  know  whether 
this  national  ratio  should  be  changed. 
Therefore,  we  would  continue  this 
national  ratio  at  7.5  percent.  We  are      * 
specifically  seeking  public  comments 
and  data  on  this  matter,  however. 

Under  section  2163  of  the  Provider 
Reimbursement  Manual  (HCP'A  Pub.  15- 
11.  a  malpractice  loss,  whether  resulting 
from  a  court  decree  or  an  out-of-court 
settlement,  is  the  actual  amount  paid  to 
a  claimant  by  the  provider,  the 
insurance  company,  or  the  provider's 
self-insurance  fund.  In  some  situations, 
actual  payment  in  settlement  of  claims 
may  be  made  over  an  extended  period 
of  time.  Each  partial  payment  of  a  claim 
represents  a  malpractice  loss  in  the  cost 
reporting  period  in  which  made.  Court 
costs  awarded  to  claimants  as  part  of 
the  payment  are  included  in  this 
definition  of  losses. 

A  Medicare  malpractice  loss  is 
defined  under  §  2163  as  a  claim  paid  to 
a  Medicare  patient  because  of  liability 
arising  from  an  injury  to  any  person 
caused  by  a  "medical  incident."  A 
medical  incident  means  any  act  or 
omission. in  the  furnishing  of 
professional  health  care  services.  These 
acts  or  omissions  may  occur  during  the 
furnishing  of  food,  beverages, 
medications,  or  appliances  in 
connection  with  such  services;  the  post 
mortem  handling  of  human  bodies:  or 
the  service  by  any  person  as  a  member 
of  a  formal  accreditation,  standards 
review  or  similar  professional  board  or 


committee  of  the  insured  (provider)  or 
as  a  person  charged  with  executing  the 
directives  of  such  a  board  or  committee. 
All  acts  or  omissions  in  the  furnishing  of 
medical  services  to  a  patient  are 
considered  one  medical  incident. 

If  a  single  amount  Is  paid  by  the 
provider's  insurer  to  a  claimant  in 
settlement  of  a  malpractice  incident 
caused  by  several  parties  (for  example, 
provider  and  physician),  the  provider     . 
must  provide  HCFA  with  information 
sufficient  to  determine  the  port'on  of  the 
claim  paid  on  behalf  of  the  provider.  The 
portion  of  such  multiple  party  claims 
paid  on  behalf  of  physicians  or  parties 
other  than  the  provider  is  explicitly 
excluded  from  the  provider's 
malpractice  losses. 

The  HCRIS  data  include  malpractice 
losses  paid  by  hospitals  or  their  insurers 
(including  self-insurance  funds)  from 
1978  through  1983.  We  believe  that  the 
HCRIS  Medicare  data  are  of  very  high 
quality.  The  data  on  malpractice  losses 
are  from  intermediary-reviewed  cost 
reports,  and  explicitly  exclude  the  costs 
of  both  general  liability  premiums  and 
losses,  and  physician  liability  premiums 
and  losses.  Furthermore,  the  data  are 
from  a  substantial  majority  of 
participating  hospitals. 

We  believe  that  the  HCRIS  data.  Hke 
the  Westat  Study,  support  our  decision 
to  remove  malpractice  insurance  costs 
from  the  G  4  A  pool.  The  malpractice 
rule  published  in  1979  was  based 
partially  on  a  closed-claim  census  study 
conducted  by  Westat,  Inc.  (Westat 
Study).  The  Westat  Study  related 
provider  malpractice  losses  to  specific 
claims  paid  to  Medicare  patients  and  to 
non-Medicare  patients.  The  Westat 
Study  confirmed  our  assumptions  that 
the  unique  characteristics  of  the 
Medicare  patient  population  led  to  the 
submission  and  payment  of  fewer  and 
smaller  malpractice  claims  by  Medicare 
patients.  We  continue  to  believe  that  the 
Westat  Study  confirmed  these 
assumptions  and  showed  that  the 
program  was  paying  a  disproportionate 
amount  of  malpractice  insurance  costs. 

The  Westat  Study  examined  all 
malpractice  claims  (approximately 
4,000)  paid  during  a  four-month  period  in 
1976  by  nine  major  insurance  carriers. 
The  claims  examined  constituted  84 
percent  of  all  malpractice  claims  closed 
by  private  earners  that  year  (Westat 
Study,  p.  2-1).  Information  was 
available  on  the  Medicare  (or  non- 
Medicare)  status  of  the  claimants  for 
two-thirds  of  the  claims  studied.  The 
percentage  of  Medicare  patients 
represented  by  the  remaining  claims 
was  estimated  on  the  basis  of  the  age 
distribution  of  the  claimants  (Westat 
Study,  pp.  5-3  to  5-8).  Westat's 


conclusion  was  that  "the  percentage  of 
all  claims  that  were  Medicare  claims 
(was  no  more  than]  13  percent "  (Westat 
Study,  p.  5-6).  Since  most  of  the  claims 
paid  in  1976  related  to  incidents  that 
occurred  in  1973.  Westat  then  compared 
the  incidence  of  discharges  of  Medicare 
patients  to  the  Medicare/non-Medicare 
status  of  all  patients  discharged  in  1973 
and  found  that  21  percent  of  hospital 
discharges  nationwide  were  Medicare 
patients  (Westat  Study,  pp.  5-5  and  5-8). 

Westat  next  examined  the  amount  of 
the  awards  made  to  Medicare  patients, 
and  found  that  average  awards  were 
much  lower  than  for  non-Medicare 
patients.  According  to  the  data  collected 
by  Westat.  awards  made  to  Medicare 
patients  totaled  $1.8  million  compared  to 
awards  made  to  all  patients  of  $35.7 
million,  excluding  awards  made  to 
patients  for  whom  the  source  of 
financial  liability  for  the  hospital  stay 
was  not  identified.  Based  on  Westat's 
data,  we  estimated  that  5.1  percent  of 
the  total  dollars  paid  in  malpractice 
claims  went  to  Medicare  claimants  even 
though,  according  to  Westat.  21  percent 
of  hospital  patients  were  Medicare 
beneficiaries.  Thus,  the  study  confirmed 
our  assumptions  that  Medicare  patients 
received  fewer  and  smaller  claims  than 
non-Medicare  patients,  and  supported 
the  view  that  the  program  was  paying  a 
disproportionate  share  of  malpractice 
insurance  costs — costs  that  were 
increasing  at  a  rate  far  in  excess  of  the 
general  rate  of  increase  of  health  care 
costs. 

Although  the  HCRIS  data  base  is  very 
different  from  the  data  examined  by 
Westat.  we  believe  that  HCRIS 
independently  established  and. 
therefore,  confirms  Westat's  finding  that 
Medicare  reimbursement  under  the 
apportionment  method  based  on  * 
Medicare  utilization  was  excessive. 
Based  on  the  most  recent  cost  reports  in 
HCRIS.  we  estimate  that  11.6  percent  of 
all  malpractice  losses  incurred  by 
participating  hospitals  are  malpractice 
losses  paid  to  Medicare  beneficiaries, 
although  HCRIS  shows  that  Medicare 
utilization  is  40.5  percent  of  patient 
days.  Specifically,  1646  hospitals 
reported  $66.7  million  in  Medicare 
malpractice  losses  out  of  $562.5  million 
total  malpractice  losses.  Thus,  the 
HCRIS  data,  tike  the  Westat  Study, 
support  the  decision  to  remove 
malpractice  insurance  costs  from  the  G 
&  A  pool  on  the  ground  that  Medicare 
was  paying  a  disproportionate  amount 
of  those  costs  under  the  former 
utilization  method. 

We  estimated  the  proposed  national 
ratio  for  hospitals  based  on  a  sample  of 
5281  Medicare  cost  reports  from  HCRIS. 
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These  were  primarily  1983  cost  reports, 
as  discussed  above.  In  order  to  ensure 
that  the  sample  was  representative  of 
the  universe,  we  compared  it  to  a 
national  base  of  6657  Medicare 
participating  hospitals.  (This  national 
base  included  all  the  hospitals  in  the 
Medicare  Provider  of  Services  file  for 
1983.  plus  any  hospitals  in  the  HCRIS 
file  that  were  not  in  the  Provider  of 
Service  file.) 
The  comparison  was  done  as  follows: 

•  The  hospitals  in  the  sample  (HCRIS) 
were  allocated  to  36  groups  relating  four 
bed-size  categories  (0-99, 100-299,  300- 
399,  and  400+)  to  the  nine  census 
divisions  of  the  U.S. 

•  The  hospitals  in  the  universe  were 
allocated  to  a  similar  set  of  36  groups. 

•  For  each  group,  we  compared  the 
number  of  hospitals  and  beds  in  the 
sample  and  the  universe. 

The  sample  did  not  include  a 
comparable  proportion  of  the  universe 
for  all  the  groups,  so  we  decided  to 
weight  the  malpractice  loss  ratio  (that  is, 
the  ratio  of  Medicare  paid  malpractice 
claims  to  total  malpractice  claims)  for 
each  group  to  ensure  that  the  national 
ratio  was  not  distorted  by  sampling 
bias.  Since  a  hospital's  exposure  to 
malpractice  risk  is  related  to  the  volume 
of  services  it  provides,  we  decided  it 
would  be  better  to  weight  the  sample  by 
the  number  of  beds  in  each  group  rather 
than  by  the  number  of  hospitals.  We  did 
this  as  follows: 

•  For  hospitals  in  the  sample,  we 
determined  the  Medicare  paid 
malpractice  claims  and  the  total  paid 
malpractice  claims. 

•  For  each  group  of  sample  hospitals, 
we  summed  Medicare  paid  claims  and 
total  paid  claims  separately. 

•  We  then  divided  each  of  these  sums 
Ify  the  number  of  beds  in  the  sample, 
deriving  the  average: 

— Medicare  paid  claim  per  bed;  and 
— Total  paid  claim  per  bed. 

•  These  averages  for  each  group  were 
then  multiplied  by  the  number  of  beds 
for  each  comparable  group  of  the 
universe,  yielding  for  each  group  the 
estimated  Medicare  and  total  paid 
claims  for  the  universe. 

•  The  estimated  Medicare  paid  claims 
and  total  paid  claims  for  all  the  groups 
of  the  universe  were  then  summed, 
producing  our  weighted  estimates  of 
national  Medicare  claims  paid  and 
national  total  claims  paid. 

•  The  proposed  national  ratio  is 
derived  by  dividing  the  estimated 
national  Medicare  paid  claims  amount 
by  the  estimated  national  total  paid 
claims  amount.  Thip  ratio  is  .1162.  or 
11.6  percent. 


This  analysis  of  the  HCRIS  data  on 
hospital  malpractice  losses  is  the 
principal  basis  for  our  decision  to 
propose  once  again  to  discontinue 
apportionment  of  malpractice  insurance 
costs  on  the  basis  of  the  utilization 
method.  Additionally,  the  HCRIS  data 
underlie  our  proposal  to  update  and 
increase  the  national  ratio  applicable 
under  the  malpractice  rule  to  hospitals 
with  no  loss  experience.  Specifically,  we 
propose  to  increase  the  national  ratio 
for  hospitals  from  5.1  percent  to  11.6 
percent. 

In  addition,  we  propose  to  include  in 
§  405.452  a  new  provision  that  would 
establish  a  procedural  mechanism  for 
updating  the  national  ratio  on  the  basis 
of  actual  cost  report  data.  The  HCRIS 
data  enable  us  to  calculate  more 
precisely  both  the  total  amount  of 
hospital  malpractice  losses  paid  to 
program  beneficiaries  and  the  total 
amount  of  losses  paid  to  all  patients. 
Thus,  with  the  HCRIS  data,  we  can 
ascertain  the  national  ratio  for  hospitals 
from  intermediary-reviewed  hospital 
cost  reports  instead  of  having  to 
extrapolate  from  the  results  of  a  closed- 
claim  study. 

D.  Removing  Malpractice  Costs  From 
theG  &  A  Pool  Is  Supported  by  the 
Evidence  and  Does  Not  Result  in  a 
Distortion  of  Apportionment  of  the 
Costs  That  Remain  in  theG  6- A  Cost 
Center 

We  believe  that,  given  a  full  account 
of  the  apportionment  process  and  the 
unique  situation  presented  by 
malpractice  costs,  removal  of 
malpractice  costs  from  the  G  &  A  cost 
center  is  necessary  to  prevent  a 
distortion  of  apportionment  of  the  costs 
in  that  cost  center. 

In  1966,  we  concluded  that  the  fairest 
way  to  determine  our  share  of  the  total 
costs  of  a  provider  was,  first,  to 
determine  the  costs  for  each  department 
that  furnished  services  to  patients  (that 
is,  each  revenue-producing  cost  center, 
for  example,  inpatient  routine  care 
(room  and  board),  operating  room, 
radiology,  outpatient  care);  and  then  to 
pay  our  share  of  each  revenue-producing 
cost  enter's  costs  based  on  utilization  by 
Medicare  beneficiaries  compared  to 
utilization  by  all  patients  of  that  cost 
center.  Accordingly,  we  require  that  the 
costs  of  each  department  be       \ 
accumulated  in  a  separate  cost  cehter 
on  the  cost  report  that  each  Medicare 
provider  prepares  at  the  end  of  the  ^ 
provider's  fiscal  year.  We  also  require 
that  the  costs  in  each  cost  center  be 
apportioned  between  Medicare 
beneficiaries  and  non-Medicare 
patients. 


The  total  cost  in  each  revenue 
producing  cost  center  includes  direct 
costs  and  indirect  or  overhead  costs. 
The  direct  costs  (for  example,  salaries) 
are  directly  related  to  the  appropriate 
cost  center  and  are  initially  accumulated 
in  that  cost  center.  The  indirect  costs 
(for  example,  G  &  A)  are  first 
accumulated  in  separate  cost  centers 
because  the  overhead  costs  generally 
serve  the  entire  facility  and  cannot  be 
directly  assigned  to  specific  revenue 
producing  departments  of  a  provider. 
After  the  indirect  costs  are  accumulated, 
they  are  allocated  to  all  other  cost 
centers.  For  example,  building 
depreciation  and  the  operation  and 
maintenance  of  the  "plant"  are  allocated 
to  other  departments  on  the  basis  of 
square  feet  r&ther  than  by  any  exact 
analysis  of  the  actual  cost  per 
department.  Similarly,  G  &  A  costs  are 
allocated  in  accordance  with  the 
accumulateii  direct  costs  of  each  cost 
center.  Once  the  costs  of  the  G  &  A  and 
other  overheatd  cost  centers  are 
allocated,  they,  along  with  all  other 
costs  in  each  revenue  producing  cost 
center,  are  apportioned  between 
Medicare  patients  and  non-Medicarie 
patients. 

Overhead  costs  are  treated  in  this 
manner  because  in  many  cases  it  would 
be  impossible  to  allocate  more 
accurately  a  particular  overhead  cost 
without  creating  a  tremendous  burden. 
For  example,  unless  a  provider  were  to 
install  a  meter  in  each  department,  we 
could  not  make  a  more  equitable  or 
reasonable  determination  of  how  much 
heat  or  electricity  is  used  by  each 
department.  Therefore,  we  believe  it  is 
reasonable  to  allocate  the  cost  of  heat  or 
electrfcity  by  comparing  square  feel  per 
department. 

We  believe  that,  for  the  vast  majority 
of  costs  in  a  cost-based  reimbursement 
system,  reimbursement  based  on 
Medicare  utilization  is  the  most 
equitable  and  reasonable  method  both 
for  providers  and  the  Medicare  program. 
However,  we  have  always  believed  that 
exceptions  to  this  methodology  may  be 
necessary.  Exceptions  have  been  made 
in  addition  to  the  one  for  malpractice 
insurance  costs.  For  example,  when  the 
Medicare  program  first  Ijegan,  we  paid 
providers  100  percent  of  their  costs 
associated  with  Medicare  billing.  Of 
course,  we  stopped  this  practice  after 
billing  became  routine  for  the  providers. 

Some  providers  and  courts  have 
criticized  our  policy  of  removing 
malpractice  insurance  costs  from  the 
G  &  A  cost  center  and  directly 
apportioning  these  costs.  We  believe  for 
four  reasons  that  malpractice  insurance 
costs  should  be  removed  from  the  G  4  A 
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cost  center.  First,  there  is  no  question 
that  malpractice  costs  increased 
significantly  during  the  period  between 
1960  and  1976.  Between  1960  and  1970. 
malpractice  insurance  costs  for 
hospitals  rose  263  percent  [See.  Medical 
Malpractice:  Report  of  the  Secretary's 
Commission  on  Medical  Malpractice  13 
(1973)).  In  addition,  the  Westat  Study 
documented  a  94  percent  increase  in  the 
average  award  between  1970  and  1976 
(Westat  Study,  p.  3-5). 

Second,  the  HCRIS  data  and  Westat 
Study  support  our  assumptions  that 
Medicare  patients  submit  fewer  and 
smaller  claims  than  non-Medicare 
patients.  This  means^that  the  program 
was  bearing  a  disproportionate  amount 
of  malpractice  costs  incurred  by 
providers. 

Third,  the  HCRIS  data  shows  that 
malpractice  insurance  costs  are  about 
S708  million  annually,  which  constitutes 
6.14  percent  of  the  total  of  costs  in  the 
G  4  A  pool.  Thus,  the  extraordinary 
increase  in  malpractice  insurance  costs, 
the  disproportionate  amount  of  costs 
borne  by  the  program,  and  the  relative 
importance  of  malpractice  costs  in  the  G 
&  A  cost  center  made  it  necessary  to 
remove  these  costs  from  the  G  &  A  pool 
in  order  to  re-establish  the  presumed 
balance  between  Medicare  and  non- 
Medicare  costs  in  that  cost  center. 

Fourth,  removal  of  malpractice 
insurance  costs  from  the  G  &  A  cost 
center  is  supported  further  by  the  fact 
that  we  know  of  no  other  costs  in  the  G 
&  A  pool  that  had  changed  significantly 
during  the  period  in  which  malpractice 
costs  increased  so  dramatically.  Thus, 
there  is  no  reason  to  believe  that  the 
presumed  balance  between  Medicare 
and  non-Medicare  costs  was  threatened 
or  undermined  bv  any  other  cost  in  the 
G  &  A  pool.  Moreover,  we  have  no 
reason  to  suspect  that  removal  of 
mafpractice  costs  from  the  C  &  A  pool 
has  distorted  the  apportionment  of  G  & 
A  costs.  Instead,  we  conclude  that  the 
malpractice  rule  reinstated — instead  of 
upsetting — the  presiuned  balance 
between  Medicare  and  non-Medicare 
costs  in  the  G  &  A  cost  center. 

E.  Malpractice  Loss  Experience  Is  a 
Valid  Basis  for  Determining  Medicare  s 
Share  of  Malpractice  Insurance  Costs 

Malpractice  loss  experience  is  a 
proper  basis  for  apportioning 
malpractice  costs  and  is  clearly 
authorized  by  section  1861(v)(l)(A]  of 
the  Act.  Moreover,  we  believe  that 
insurance  industry  data  and  related 
considerations  of  Medicare  utilization 
and  administrative  feasibility  support 
our  use  of  loss  experience  as  the  basis 
for  this  malpractice  insurance 
apportionment  policy. 


Some  providers  and  courts  have 
criticized  the  use  of  malpractice  loss 
experience  as  a  basis  for  apportioning 
malpractice  insurance  costs  because 
premiums  may  be  estabUsbed  on  the 
basis  of  other  factors.  We  disagree  for 
three  reasons  with  the  view  that  our 
apportionment  policy  is  invalid  because 
factors  besides  loss  experience  may 
underlie  the  establishment  of  premiums. 
First,  in  promulgating  regulations  for  the 
determination  of  reasonable  costs,  we 
are  only  required  to  consider  the 
relevant  practices  of  the  insurance 
industry.  Section  1861(v)(l)(A)  of  the 
Act  provides  that  "the  Secretary  shall 
consider,  among  other  things,  the 
principles  generally  applied  by  national 
organizations  or  established  prepayment 
organizations  ...  in  computing  the 
amount  of  payment"  to  be  made  to 
providers.  However,  once  we  have 
considered  industry  practice  on  a 
reimbursement  issue,  we  have  broad 
discretion  as  to  whether  to  follow  that 
practice.  See,  Abington  Memorial 
Hospital  v.  Heckler,  576  F.  Supp.  1081. 
1087  n.  5  (E.D.  Pa.  1983).  affd.,  750  F.2d 
242  (3rd  Cir.  1984).  We  believe  that  due 
to  the  lesser  risk  associated  with 
Medicare  patients,  reimbursement  of 
malpractice  insurance  costs  on  an 
allocation  of  risk  basis  was  required 
regardless  of  the  factors  relied  on  by 
insurers  to  set  premiums. 

Second,  we  do  not  agree  that  the 
malpractice  rule  fails  to  reimburse  a 
provider  for  its  reasonable  costs 
incurred  for  the  benefit  of  Medicare 
beneficiaries  insofar  as  the  rule  relies  on 
malpractice  loss  experience  and  not 
directly  upon  other  expenses  underlying 
premiums  (for  example,  claims  handling 
and  litigation).  As  explained  by  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  in  Walter  O. 
Boswell  Memorial  Hospital  v.  Heckler, 
749  F.  2d  788.  801  (D.C.  Cir.  1984). 
because  section  1861(v)(l)(A)  of  the  Act 
requires  only  that  industry  practice  on 
reimbursement  matters  be  considered,  it 
follows  that  the  At:t  contemplates 
instances  in  which  we  would  not  agree 
with  an  insurer's  definition  of 
reasonable  costs.  We  a^r^e  specifically 
with  the  following  holding  of  the  District 
of  Columbia  Circuit  regarding  the 
malpractice  rule's  reliance  on 
malpractice  loss  experience  for  the 
apportionment  of  premium  costs: 

We  do  not.  therefore,  find  arbitrary  and 
capricious  the  Secretary's  interpretation  of 
the  statute  so  as  to  deny  hospitals  some  of 
their  premium  costs.  After  all.  paying  the 
percentage  of  premiums  reflecting  losses  from 
Medicare  patients  would  in  the  long  run  fairly 
compensate  the  (insursnce)  companies  for 
their  losses,  and  thus  would  fairly  reimburse 


the  hospitals  for  necessary  expenditures.  749 
F.  2d  at  801. 

Third,  we  believe  that  insurance 
industry  data  on  premium-setting, 
together  with  related  considerations  of 
Medicare  utilization  and  administrative 
feasibility,  support  our  use  of 
malpractice  loss  experience  as  the  basis 
for  apportioning  malpractice  insurance 
costs.  In  particular,  loss  experience  is 
clearly  the  predominant  factor  in  the 
total  calculation  of  a  premium. 
Furthermore,  in  addition  to  filing  and 
receiving  payment  on  fewer  and  smaller 
malpractice  claims.  Medicare  patients 
make  relatively  less  use  of  the  other 
services  underlying  total  premium  costs. 
These  facts,  along  with  the  infeasibility 
and  great  burden  of  allocating  different 
parts  of  the  total  premium  cost  on 
different  bases,  make  it  reasonable  to 
base  our  malpractice  insurance  cost 
apportionment  policy  on  malpractice 
loss  experience. 

We  believe  that  it  is  an  axiomatic 
principle  of  insurance  law  and  practice 
that  premiums  are  related  significantly 
to  losses.  A  leading  authority  on 
insurance  law  characterized 'this 
principle  as  follows: 

The  policyholder  pays  as  a  premium  an 
amount  equal  to  a  proportionate  part  of  the 
total  predicted  costs  of  meeting  specified 
types  of  losses  in  a  great  number  of  ventures 
like  this,  plus  a  sum  for  administrative  and 
other  costs.  The  insurer,  collecting  premiums 
from  many  policyholders,  increases  the 
number  of  ventures  in  the  risk  pool  to  the 
point  that  the  principle  of  risk  distribution 
operates  satisfactorily. — R.  Keeton.  Insurance 
Law7(\97\). 

The  rulemaking  record  for  the  current 
malpractice  rule  is  full  of  comments  that 
concede  that  malpractice  loss 
experience  is  the  major  component  of 
the  total  cost  of  malpractice  insurance. 
Commenters  that  quantified  the  various 
elements  of  the  cost  of  malpractice 
insurance  conceded  that  loss  experience 
is  the  largest  single  item  in  the  total  cost. 
We  received  comments  estimating  that 
loss  payment  constituted  between  30 
percent  and  60  percent  of  the  cost  of 
malpractice  insurance. 

Loss  payment  as  a  percentage  of  the 
cost  of  malpractice  insurance  has 
continued  to  increase  since  those  earlier 
estimates,  as  supported  by  current 
insurance  industry  data.  For  example. 
A.M.  Best,  the  main  publisher  of 
insurance  reference  data,  reports  that,  in 
the  aggregate  for  all  types  of  malpractice 
coverage,  malpractice  loss  experience 
represents  a  substantial  proportion  of 
the  cost  of  malpractice  insurance. 
According  to  A.M.  Best,  in  Best's 
Aggregates  and  A  verages,  Property- 
Casualty  (1984  edition),  since  1979.  loss 
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experience  has  annually  accounted  for 
70  percent  or  more  of  the  total 
malpractice  insurance  cost  and  ranged 
up  to,  and  sometimes  even  exceeded. 
100  percent  of  the  cost  of  malpractice 
insurance.  (Exceeding  100  percent  of  the 
cost  of  malpractice  insurance  is  possible 
because  investment  of  the  premium  or 
self-insurance  fund  contribution 
provides  an  insurance  company,  or 
malpractice  self-insurance  fund,  as 
appropriate,  with  additional  funds  that 
may  be  used  to  pay  for  malpractice 
losses.)  Premium  data  from  two  of  the 
largest  national  writers  of  institutional 
malpractice  insurance  coverage  offered 
in  Maryland  show  that  loss  payment 
accounts  for  77  percent  and  60  percent, 
respectively,  of  their  total  premiums. 
Thus.'we  continue  to  believe  that  loss 
experience  accounts  for  a  major 
component  of  malpractice  insurance 
premiums  and  self-insurance  fund 
contributions.  Therefore,  loss  experience 
is  both  a  rational  and  logical  basis  for 
allocating  the  entire  premium. 

We  also  believe  that  Medicare 
beneficiaries  under-utilize  the  other 
significant  parts  of  the  total  cost  of 
malpractice  insurance,  and  thus  these 
other  elements  were  over-reimbursed 
under  the  utilization  method — just  as  the 
predominant  risk-of-loss  element  was 
under-utihzed  and  over-reimbursed  by 
the  utilization  method.  The  rulemaking 
record  of  the  1979  rule  indicated  that, 
next  to  loss  coverage,  claims  handling 
expense  is  the  second  largest 
component  of  malpractice  premiums. 
This  expense  tends  to  increase  with  the 
number  of  claims  file;}  rather  than  with 
their  amount.  Because  the  Westat  Study 
confirmed  our  belief  that  Medicare 
patients  filed  relatively  fewer  claims 
than  non-Medicare  patients,  we  believe 
that  this  element  was  over-reimbursed 
by  the  utilization  method.  The  same 
conclusion  applies  to  the  costs  of  legal 
defense  of  malpractice  litigation  insofar 
as  Medicare  claimants  likely  do  not 
litigate  their  relatively  small  claims.  As 
to  the  remaining  purely  adminstrative 
costs  incurred  in  relation  to  the 
incidence  of  claims,  Westafs  finding 
that  Medicare  patients  submit  and  are 
paid  relatively  fewer  claims  suggests 
that  these  services  are  under-utilized  as 
well.  (However,  we  are  specifically 
requesting  that  any  available 
information  or  statistical  data  about  the 
frequency  of  malpractice  claims  made 
by  Medicare  or  Medicaid  patients  or  the 
size  of  awards  to  those  patients  be 
submitted  during  the  comment  period. 
We  would  specifically  appreciate 
receiving  any  information  available 
from  insurance  companies  or  provider 
organizations,  as  well  as  from  hospital 


or  SNFs  that  may  have  been  required  to 
compile  malpractice  loss  data  involving 
Medicare  or  Medicaid  patients.)  Since 
the  profit  margin  built  into  the  premium 
is  based  in  large  part,  if  not  entirely, 
upon  the  expected  cost  of  all  of  the 
above  items,  we  conclude  that  all 
elements  of  the  total  cost  of  malpractice 
insurance  are  under-utilized  by 
Medicare  beneficiaries,  and  thus  were 
over-reimbursed  by  the  utilization 
method.  , 

We  do  not  agree  with  the  suggestion 
made  in  some  of  the  comments  received 
on  the  March  15. 1979  proposed  rule  that 
we  should  adopt  an  elaborate  and 
complex  apportionment  scheme  for  this 
one  item  of  overhead  costs  (that  is, 
malpractice  insurance  costs).  Some 
commenters  apparently  believed  that 
each  element  of  each  provider's 
malpractice  insurance  costs  should  be 
apportioned  separately.  We  believe  that 
this  scheme  would  be  administratively 
infeasible  for  both  HCFA  and  providers. 
Also,  it  would  be  too  burdensome  for 
providers,  a  fact  shown  by  the  nearly 
unanimous  provider  complaints  made 
about  the  recordkeeping  and  accounting 
complexities  inherent  in  our  original 
proposal  to  conduct  an  actuarial  study 
for  providers  with  no  loss  experience. 

Finally,  some  hospitals  have  argued 
that  loss  experience  is  an  improper 
basis  for  apportioning  malpractice 
insurance  costs  because  insurance  is 
designed  to  protect  the  provider  from       ^ 
catastrophic  loss  and  thus  insurance 
benefits  all  classes  of  patients 
regardless  of  whether  actual  losses  are 
ever  incurred.  Although  we  recognize 
that  malpractice  insurance  benefits  all 
of  a  provider's  patients,  section 
1861(v)(l){A)  of  the  Act  requires  us  to 
apportion  costs  between  Medicare 
beneficiaries  and  all  other  kinds  of 
patients.  Because  the  risk  of  loss  is  the 
major  component  of  the  cost  of 
malpractice  insurance,  a  provider's 
claims-loss  history  largely  determines 
the  current  cost  of  its  malpractice 
insurance  against  future  losses.  We 
believe  that  the  claims-paid  formula 
guarantees  that  Medicare  will  reimburse 
only  that  portion  of  a  provider's  actual 
malpractice  insurance  costs  that  is 
attributable  directly  to  Medicare 
patients. 

F.  The  National  Medicare  Loss  Ratio 

Some  providers  have  contended  that 
the  current  national  ratio  of  malpractice 
losses  paid  to  Medicare  patients 
compared  to  losses  paid  to  all  patients, 
applicable  under  the  malpractice  rule  to 
providers  with  no  loss  experience,  is 
inafccurate.  We  believe  that  the  current 
national  ratio  was  based  on  the  best 
data  available  at  the  time  the 


malpractice  rule  was  promulgated.  But. 
as  discussed  above,  because  we  now  • 
have  more  recent  and  refined  data,  we 
are  proposing  to  update  and  increase  the 
Medicare  national  ratio  for  hospitals. 

The  current  national  ratio  of  5.1 
percent  was  based  on  Westat's  analysis 
of  the  dollars  in  malpractice  claims  paid 
to  Medicare  beneficiaries  compared  to 
total  dollars  in  paid  malpractice  claims. 
Because  these  were  the  best  data 
available  at  the  time,  we  established  the 
national  ratio  at  5.1  percent. 

The  malpractice  rule  provides  that 
HCFA  will  calculate  the  national  ratio 
periodically  based  on  the  most  recent 
departmental  closed  claim  study.  As 
explained  above,  we  believe  that  the 
HCRIS  data  show  that  the  Medicare 
national  ratio  for  hospitals  should  be 
revised  and  increased.  Thus,  we  are 
proposing  to  increase  the  national  ratio 
for  hospitals  to  11.6  percent.  Also, 
because  the  HCRIS  data  are  derived 
primarily  from  settled  hospital  cost 
reports  instead  of  a  closed  claim  study, 
we  are  proposing  to  amend  the 
malpractice  rule  to  provide  for  periodic 
recalculation  of  the  national  ratio  on  the 
basis  of  actual  cost  report  data. 

G.  Alternatives 

In  the  Regulatory  Impact  Analysis 
section  of  this  preamble,  we  discuss  our 
consideration  of  four  alternatives  to  this 
proposed  rule.  In  addition  to 
incorporating  by  reference  in  this  part  of 
the  preamble  the  entirety  of  the 
discussion  of  alternatives  in  the 
Regulatory  Impact  Analysis  section,  we 
are  specifically  inviting  comments  on 
those  alternatives. 

H.  The  Malpractice  Rule  Furthers  the 
Statutory  Interest  in  Reimbursing  Only 
Actual  Costs  Necessary  in  the  Efficient 
Delivery  of  Services  and  in  Preventing 
Cost-Shifting  Between  Medicare 
Patients  and  Non-Medicare  Patients 

Some  providers  have  argued  that  the 
malpractice  rule  is  arbitrary  because  it 
may  yield  "bizarre  reimbursement 
results,"  and  therefore  inappropriately 
shifts  the  burden  of  paying  costs  from 
the  Medicare  program  to  non-Medicare 
patients  in  contravention  of  section 
1881(v)(l){A)  of  the  Act.  For  example, 
suppose  a  hospital  pays  $100,000 
annually  for  the  cost  of  malpractice 
insurance  and  has  paid  only  one 
malpractice  loss  during  the  previous  five 
years.  If  the  claimant  were  a  Medicare 
patient,  the  program  would  reimburse 
the  provider  for  the  full  $100,000. 
However,  if  the  loss  had  been  paid  to  a 
non-Medicare  patient,  the  provider 
would  receive  no  Medicare 
reimbursement  for  its  cost  of 
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malpractice  insurance  for  that  year. 
Finally,  if  the  provider  paid  no 
malpractice  claims  during  the  five-year 
period.  Medicare  would  pay.  under  the 
current  national  ratio,  $5,100.  Under  this 
proposed  rule,  the  first  two  results 
would  be  the  same.  However,  if  the 
provider  paid  no  malpractice  claim 
during  the  Hve-year  period.  Medicare 
would,  under  this  proposal,  reimburse 
the  hospital  $11,600. 

We  believe  that  the  view  that  the 
malpractice  rule  produces  "bizarre 
reimbursement  results"  rest  on  a 
misinterpretation  of  the  Medicare 
statute.  There  are  two  reasons  why  the 
payments  produced  by  the  malpractice 
rule  do  not  det.ract  from  the  validity  of 
the  rule.  First,  we  agree  with  the  holding 
of  the  District  of  Columbia  Circuit  in  the 
Boswell  decision  that  an  example  like 
the  one  described  above  is  "only  an 
example"  that  "demonstrates  the 
Malpractice  Rule's  statistical  nature" 
and  in  no  way  undermines  the  rule's 
validity.  749  F.2d  at  801-802.  More 
specifically,  we  agree  with  the  following 
arlblysis  of  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  regarding 
these  reimbursement  results: 

Because  muipraclicc  claims  may  not  be 
frecMent  enough  to  reflect  at  each  moment 
the  long-run  average  for  a  particular  hospital, 
the  Malpractice  Rule  will  in  some  cases 
produce  svperficiaJly  peculiar  results.  .  .  . 
But  in  the  abstract,  the  averaging  method  of 
the  Malpractice  Rule  will  by  definition  result 
in  a  fair  division  of  the  long-term  average 
Malpractice  premiums  attributable  to 
Medicare  and  to  non-Medicare  patients.  That 
is  a  fair  formulation  ofHHS's  statutory 
mandate.  That  some  hospitals  may  suffer  in 
the  short  run — and  some,  it  should  be  noted, 
will  benefit  greatly — does  not  make  the 
Malpractice  Rule  invalid. 
749  F.2d  at  802.  (Fjnphasis  added.) 

Second,  we  believe  that  hypothetical 
cases  can  be  devised  to  "prove"  a  whole 
range  of  "facts  "  about  cost 
apportionment,  and  that  this  shows  that 
the  use  of  hypotheticals  is  ultimately 
question  begging.  We  could  pose 
hypothetical  cases  to  support  our  view 
that  the  prior  utilization  method  of 
apportioning  malpractice  insurance 
costs  was  irrational.  For  example, 
suppose  that  two  hospitals  each  had  a 
50  percent  Medicare  patient  population 
and.  over  a  period  of  many  years,  one 
hospital  paid  only  10  percent  of  its 
malpractice  losses  to  Medicare  patients 
while  90  percent  of  the  other  provider's 
malpractice  losses  were  paid  to 
Medicare  patients. 

It  is  arguably  "anomalous"  that  these 
two  hospitals  would  he  reimbursed  the 
same  amount  under  the  utilization 
method  for  their  malpractice  insurance 
costs  even  though  they  consistently  paid 


malpractice  losses  to  Medicare  patients 
at  vastly  different  rates.  We  believe  that 
only  the  assumptions  underlying  our 
original  adoption  of  the  utilization 
method  would  validate  such 
"superficially  peculiar  results".  See,  749 
F.  2d  at  802.  That  is,  these  "bizarre" 
reimbursement  results  would  be 
justifiable  only  under  the  assumption 
that  any  disproportionality  in  favor  of 
non-Medicare  patients  would  be 
balanced  by  other  overhead  costs  being 
apportioned  in  the  program's  favor. 
Otherwise,  the  cost-shifting  prohibition 
of  section  1861(v)(l)(A)(i)  of  the  Act 
would  be  contravened.  However, 
because  we  have  determined  that  this 
assumption  no  longer  applies  to 
malpractice  insurance  costs,  the  issue 
becomes  that  of  finding  an 
administratively  feasible  formula  that 
would  apportion  these  costs  more 
accurately.  We  believe  that  the 
malpractice  rule  accomplishes  this 
result. 

/.  Program  Treatment  of  Malpractice 
Insurance  Costs  Is  Consistent  With  the 
Apportionment  Policy  for  Other  Costs 

Section  1861(v)(l)(A)  of  the  Act 
provides  us  with  broad  discretion  to 
promulgate  "regulations  ...  for  (the) 
determination  of  the  [reasonable]  cost  of 
service  .  .  .  [by)  using  different 
methods  in  different  circumstances." 
The  statute  permits  us  to  construct 
reimbursement  methods  "on  a  per  diem, 
per  unit,  per  capita  or  other  basis." 

We  believe  that  nothing  in  the 
language  or  legislative  history  of  section 
1861(v)(l)(A)  of  the  Act  requires  that  the 
apportionment  of  malpractice  insurance 
costs  include  a  utilization  factor.  The 
utilization  method  of  apportioning  G  &  A 
costs  is  authorized  explicitly  by  section 
1861(v)(l)(A)  of  the  the  Act.  But  that 
provision  allows  the  Secretary  to  use 
"different  methods  in  different 
circumstances"  and  to  construct  such 
methods  on  any  "other  basis"  that 
satisfies  the  substantive  requirements 
imposed  by  section  1861(v)(l)(A]  of  the 
Act.  Thus,  we  are  statutorily  authorized 
to  directly  apportion  malpractice  costs 
and  to  eschew  the  use  of  any  utilization 
factor  for  the  apportionment  of  these 
costs.  We  believe  that  since  the 
malpractice  rule  satisfies  all  statutory 
requirements,  the  rule  is  authorized  by 
section  1861(v)(l)(A)  of  the  Act. 

We  do  not  believe  that  a  decision  to 
directly  apportion  the  costs  of 
malpractice  insurance  means  that  other 
G  A  A  costs  attributable  to  provider 
participation  in  the  program  also  must 
be  directly  apportioned.  Under  section 
1861(v](l)(A)  of  the  Act.  we  have  broad 
discretion  to  determine  how  to 
reimburse  reasonable  costs  incurred  by 


providers.  We  have  determined  that  the 
program  was  bearing  a  disproportionate 
amount  of  the  cost  of  malpractice 
insurance  and  that  this 
disproportionality  was  great  enough  to 
distort  the  presumed  balance  between 
Medicare  and  non-Medicare  costs  in  the 
G  &  A  cost  center. 

We  also  wish  to  point  out  that  we  are 
not  aware  of  any  other  class  of  G  ft  A 
costs  that  involves  a  disproportionality 
significant  enough  to  threaten  the 
balance  of  the  G  ft  A  cost  center.  For 
example,  costs  attributable  to  provider 
participation  in  the  program  would  be 
balanced  by  other  G  &  A  costs  incurred 
primarily  for  the  care  of  non-Medicare 
patients.  We  believe  that  the  decision  to 
directly  apportion  only  malpractice 
costs  is  well-founded  and  statutorily 
authorized. 

/.  Retroactivity 

We  believe  for  several  reasons  that  it 
would  be  appropriate  to  apply  the 
provisions  of  this  proposed  rule 
retroactively.  We  do  not  believe  that 
retroactive  application  would  have  any 
significant  adverse  impact  on  providers. 
Furthermore,  even  if  there  were  any 
negative  effects,  we  are  convinced  that 
thes^  effects  are  greatly  outweighed  by 
the  unnecessary  drain  on  the  Medicare 
Trust  Funds  that  result  from  a  return  to 
the  utilization  method  of  apportioning 
malpractice  costs.  In  particular,  we 
believe  that  reinstatement  of  the 
utilization  method  would  violate  section 
1861(v)(l){A)  of  the  Act  because  the 
result  would  be  the  payment  of  costs  not 
necessary  in  the  efficient  delivery  of 
services  and  cost-shifting  between 
Medicare  patients  and  non-Medicare 
patients.  Under  section  1861(v)(l)(A)  of 
the  Act.  we  may  make  suitable 
retroactive  corrective  adjustments  if  the 
aggregate  reimbursement  produced  by 
the  methods  of  determining  costs  proves 
to  be  inadequate  or  excessive.  We 
believe  that  the  use  of  the  prior  method 
results  in  excessive  reimbursement. 

Four  basic  reasons  support  our  belief 
th?t  any  negative  impact  of  the 
retroactive  application  of  this  proposed 
rule  would  be  outweighed  by  the 
pernicious  effects  of  reinstating  the 
utilization  method.  First,  retroactive 
application  would  not  result  in  an 
abrupt  departure  from  earlier  policies. 
This  proposed  rule  and  the  current 
malpractice  rule — the  only  rule  in  effect 
for  apportionment  of  malpractice 
insurance  costs  for  cost  reporting 
periods  beginning  on  or  after  July  1, 
1979 — are  very  similar  to  one  another. 
The  proposed  regulations,  like  the 
current  malpractice  rule,  would 
reimburse  providers  with  loss 
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experience  during  the  applicable  five- 
year  period  in  accordance  with  the 
claims-paid  formula.  Similarly, 
providers  with  no  loss  experience  during 
the  five-year  period  would  continue  to 
have  their  malpractice  insurance  costs 
apportioned  in  accordance  with  the 
applicable  national  ratio  of  claims  paid 
to  Medicare  patients  compared  to  claims 
paid  to  all  patients.  The  only  difference 
is  that  hospitals  would  be  subject  to  the 
increased  national  ratio  of  11.6  percent 
^instead  of  the  current  national  ratio  of 
5.1  percent. 

in  addition  to  not  departing 
significantly  from  earlier  policies, 
retroactive  application  of  this  proposed 
rule  would  merely  constitute  an  attempt 
to  fill  a  void  in  an  unsettled  area  of  the 
law.  Several  courts  have  invalidated  the 
malpractice  rule  on  grounds  that  call 
into  question  whether  that  rule  could 
still  be  applied  within  the  jurisdiction  of 
those  courts.  As  explained  above,  these 
court  decisions  account  partially  for  our 
reconsideration  of  current  policy.  Yet 
the  HCRIS  data,  together  with  the  other 
considerations  discussed  above,  leave 
us  convinced  that  the  prior  method  was 
improper  and  that  the  claims-paid 
formula  should  be  retained  for  providers 
with  loss  experience  while  the  national 
ratio  should  be  increased  for  hospitals 
with  no  loss  experience.  Thus,  our 
reconsideration  and  revision  of  current 
policy  clearly  is  aimed  at  filling  a  void  in 
an  unsettled  area  of  law  instead  of 
constituting  an  attempt  to  establish  a 
significantly  different  apportionment 
policy. 

Second,  retroactive  application  of  this 
proposed  rule  would  not  undermine  any 
reliance  interests  of  providers.  In 
general,  we  believe  that  the 
expectations  of  providers  are  tempered 
by  the  knowledge  that  participation  in 
the  Medicare  program  involves  them  in 
a  highly  regulated  field  in  which 
occasional  changes  are  necessary  to 
carry  out  better  the  purposes  of  the 
program.  Moreover,  providers  have 
known  since  the  inception  of  the 
Medicare  program  that  we  have  broad 
discretion  pursuant  to  section 
1861(v)(l)(A)  of  the  Act  to  promulgate 
regulations  specifying  reasonable  cost 
reimbursement  methodologies.  In  this 
case,  providers  have  known  since  March 
15, 1979  (the  date  on  which  the  proposed 
malpractice  rule  was  issued  for  public 
comment)  that  we  believe  that  the  prior 
method  of  apportioning  malpractice 
insurance  costs  over-reimbursed  those 
costs.  And  because  the  malpractice  rule, 
published  on  June  1, 1979  and  applicable 
to  cost  reporting  periods  beginning  on  or 
after  July  1, 1979,  was  established 
prospectively  and  published  In  advance 


of  applicable  cost  reporting  periods, 
providers  knew  before  the  beginning  of 
their  respective  cost  reporting  periods 
that  their  malpractice  insurance  costs 
would  be  subject  to  direct 
apportionment  in  lieu  of  apportionment 
under  the  utilization  method.  Thus, 
because  no  provider  could  have 
reasonably  expected  to  continue  using 
the  utilization  method  after  July  1, 1979. 
the  proposed  rule  would  not  impair  any 
provider's  interest  in,  or  reliance  on.  the 
former  utilization  method. 

Third,  retroactive  application  of  this 
proposed  rule  would  not  unduly  burden 
providers.  As  explained  above,  the 
malpractice  rule  was  adopted  because 
we  determined  that  Medicare  was 
bearing  a  disproportionate  share  of  the 
cost  of  malpractice  insurance.  The 
retention  of  the  claims-paid  formula  for 
providers  with  loss  experience  would 
ensure  against  the  recurrence  of  this 
disproportionality  while  the  increased 
national  ratio  would  base  Medicare 
payment  to  hospitals  with  no  loss 
experience  on  more  refined  data.  Since 
retroactive  application  of  this  proposed 
rule  would  exact  no  financial  penalty 
from  providers  and  would  be  a  result 
clearly  foreshadowed  by  the  adoption  of 
the  malpractice  rule  on  June  1. 1979.  we 
do  not  believe  that  providers  would  be 
unduly  burdened  by  this  mode  of 
implementation  of  the  proposed  rule. 

Fourth,  retroactive  application  of  the 
proposed  rule  would  further  the 
statutory  interests  of  both  reimbursing 
only  those  costs  necessary  in  the 
efficient  delivery  of  services  and 
preventing  cost-shifting  between 
Medicare  patients  and  non-Medicare 
patients.  Our  determination  that  the 
utilization  method  caused  the  program 
to  pay  a  disproportionate  share  of 
malpractice  insurance  costs  is 
predicated  on  a  finding  that  the 
utilization  method  led  to  cost-shifting  in 
favor  of  non-Medicare  patients.  By 
directly  apportioning  malpractice 
insurance  costs  through  claims  loss 
experience,  a  methodology  is  available 
to  better  ensure  that  the  program  pays 
only  reasonable  costs  incurred  on  behalf 
of  Medicare  beneficiaries,  and  that  costs 
are  not  shifted  in  favor  of  or  against 
Medicare  beneficiaries. 

II.  Summary  of  Proposed  Changes 

Section  405.452(a)(l)(ii)  provides  that 
the  national  ratio  of  malpractice 
insurance  awards  paid  to  Medicare 
beneficiaries  to  malpractice  insurance 
awards  paid  to  all  patients  is  to  be 
calculated  periodically  based  on  the 
most  recent  "departmental  closed  claim 
study".  We  are  proposing  to  establish  a 
procedural  mechanism  that  will  enable 
us  to  calculate  the  ratio  periodically 


based  on  actual  cost  report  data  instead 
of  on  a  closed  claim  study. 

We  also  propose  to  retain  the  claims- 
paid  formula,  which,  under 
5  405.452(a)(l)(ii),  apportions  the 
malpractice  insurance  costs  of  providers 
with  loss  experience  during  the  current 
or  four  preceding  cost  reporting  periods 
on  the  basis  of  their  claims  paid  to 
Medicare  patients  compared  to  claims 
paid  to  all  patients.  In  addition,  we 
propose  to  retain  the  national  ratio, 
which,  under  §  405.452(a)(l)(ii),  governs 
the  apportionment  of  malpractice  costs 
for  providers  with  no  loss  experience 
during  the  applicable  five  year  pertod. 
However,  we  would  update  and 
increase  the  national  ratio  for  hospitals 
without  the  requisite  loss  experience. 
Based  on  our  analysis  of  cost  report 
data  submitted  by  hospitals  for  cost 
reporting  periods  ending  on  or  after 
January  1, 1978  through  periods  ending 
on  September  29, 1983,  we  propose  to 
increase  the  national  ratio  for  hospitals 
to  11.6  percent. 

Subject  to  our  rules  of  administrative 
finality  and  reopening  (§§  405.1801, 
405.1885,  and  405.1877),  we  propose  to 
apply  the  increased  national  ratio 
retroactively  to  hospitals.  To  receive 
additional  reimbursement,  the  hospital 
would  submit  to  its  current  intermediary 
a  claim  for  the  higher  percentage,  with 
adequate  supporting  documentation  for 
each  applicable  cost  reporting  period. 
We  propose  that,  upon  receiving  a 
request,  we  would  adjust  a  hospital's 
Medicare  payment  for  a  cost  report  that 
reflects  payment,  or  a  request  for 
payment,  for  malpractice  insurance 
costs  on  a  national  ratio  basis,  and.  in 
addition,  is  either — 

(a)  Currently  being  appealed 
administratively  or  to  a  court;  or 

(b)  Has  not  been  closed  for  three 
years  or  more. . 

Any  retroactive  payment  made  under 
the  increased  national  ratio  to  hospitals 
subject  to  the  prospective  payment 
system  would  have  limited  impact  on* 
their  prospective  payment  rates.  Unlets 
a  prospective  payment  hospital  were  to 
receive  a  retroactive  payment  for  its 
"base  year",  there  would  be  no  effect  on 
the  hospital's  prospective  payment 
rates.  If  a  prospective  payment  hospital 
were  to  receive  a  retroactive  payment 
for  its  base  year,  then  we  would  adjust 
only  the  hospital-specific  portion  of  the 
prospective  payment  rate  (see  S  412.72 
of  the  regulations,  formerly 
{  405.474(b)(3).  which  was  redesignated 
on  March  28, 1985  (50  FR  12740)).  The 
hospital's  revised  base  year  costs  would 
not  be  used  to  recalculate  the  hospital- 
specific  portion  as  determined  for  fiscal 
years  beginning  before  the  date  of  the 
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revision.  (For  a  full  explanation  of  why 
the  hospital-specific  portion  of  a 
hospital's  prospective  payment  rate  is 
not  subject  to  retroactive  revision, 
please  refer  to  49  FR  251;  January  3. 
1984.) 

III.  Regulatory  Impact  Analysis 

A.  Introduction 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  an 
initial  regulatory  impact  analysis  for  any 
proposed  rule  that  is  hkely  to  result  in: 
(1)  An  annual  effect  on  the  economy  of 
$100  million  or  more:  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  foreign 
markets.  In  addition,  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  801  to 
612)  requires  us  to  prepare  and  publish 
an  initial  regulatory  flexibility  analysis 
for  any  proposed  rule  unless  the 
Secretary  certifies  that  the  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

In  developing  this  proposed  rule,  we 
have  considered  several  alternatives, 
including  the  alternative  favored  by 
many  providers  of  apportioning 
malpractice  insurance  costs  based  on 
Medicare  utilization.  The  difference 
between  the  cost  of  that  alternative,  in 
terms  of  Medicare  program 
expenditures,  and  the  cost  of  the 
alternative  we  are  proposing  is  greater 
than  $100  million.  In  addition,  we  treat 
all  hospitals  and  SNFs  as  small  entities 
under  the  RFA,  and  any  of  the 
alternatives  discussed  below  would 
have  a  significant  economic  impact  on  a 
substantial  number  of  those  providers. 
Finally,  it  is  our  policy  to  voluntarily 
perform  regulatory  impact  analyses  and 
regulatory  flexibility  analyses  for  rules 
that  will  have  a  substantial  and 
controversial  economic  impact,  even  if 
the  rule  would  not  otherwise  require 
one. 

For  the  foregoing  reasons,  we  have 
determined  that  both  a  regulatory 
impact  analysis  under  E.0. 12291  and  a 
regulatory  flexibility  analysis  under  the 
RFA  should  be  included  in  this  proposed 
rule.  This  section,  in  combination  with 
the  other  sections  of  this  preamble, 
constitutes  an  analysis  that  meets  the 
combined  requirements  of  both  E.O. 
12291  and  the  RFA. 


B.  Affected  Entities 

This  proposal  would  directly  affect  all 
the  hospitals  and  SNFs  currently 
participating  in  the  Medicare  program.  It 
would  significantly  increase  the 
amounts  paid  by  Medicare  for  the  costs 
of  malpractice  insurance  to  hospitals 
that  have  no  malpractice  losses  during 
the  applicable  period.  In  addition,  it 
would  affect  program  payments  under 
the  Medicaid  and  Maternal  and  Child 
Health  programs  for  those  hospitals  and 
SNFs  that  are  paid  under  those 
programs  on  the  basis  of  Medicare 
principles  because  many  State  Medicaid 
agencies  pay  for  hospital  and  SNF 
services  based  on  Medicare  practices. 

We  expect  these  proposed  changes 
also  would  have  some  effect  on  self- 
insurance  groups,  since  these 
organizations  are  primarily,  sometimes 
solely,  involved  with  malpractice 
liability.  However,  we  do  not  expect 
these  proposals  would  significantly 
affect  the  major  commercial  insurers, 
since  Medicare's  payment  practice»do 
not  seem  to  be  a  major  consideration  in 
their  premium  setting. 

C  Anticipated  Outcomes 

1.  Prospective  Application 

The  revised  national  ratio  we  are 
proposing  would  be  applied 
prospectively  to  several  different 
situations. 

•  For  the  approximately  5400 
hospitals  under  the  prospective  payment 
system,  malpractice  insurance  costs  are 
included  among  the  operating  costs  of 
inpatient  hospital  services,  which  are 
paid  for  under  the  prospective  payment 
rates  (S  412.2(c)).  During  the  three-year 
transition  period,  the  prospective 
payment  rates  consist  of  a  blended  rate, 
as  described  in  S  412.70,  consisting  of 
the  applicable  "Federal  rates"  and 
"hospital-specific  rates."  We  propose  a 
limited  prospective  adjustment  of  the 
hospital-specific  rates  established  under 
S  412.73,  if  the  hospital  received  a 
retroactive  payments  under  the  revised 
national  ratio  for  its  "base  year."  Any 
adjustment  would  apply  only  to  the 
hospital's  cost  reporting  period 
begiiuiing  on  or  after  the  date  of  that 
revision.  We  estimate  that  this 
prospective  adjustment  of  the  hospital- 
specific  rates  would  increase  payment 
under  the  prospective  payment  system 
by  about  S5  million.  We  are  not 
proposing  to  increase  the  Federal  rates, 
established  under  S  412.63,  to  take  the 
increased  national  ratio  into  account. 

•  Since  the  proposed  new  national 
ratio  would  apply  to  costs  paid  on  a 
reasonable  cost  basis,  malpractice 
insurance  costs  related  to  outpatient 
services  furnished  by  hospitals 


participating  in  the  prospective  payment 
system  also  would  be  paid  at  a  higher 
level.  We  are  not  able  to  estimate  how 
much  program  expenditures  would 
increase  for  these  costs. 

•  The  new  national  ratio  for  hospitals 
would  affect  more  than  1200  hospitals 
excluded  from  the  prospective  payment 
system,  and.  in  addition,  more  than  1200 
excluded  units  that  are  part  of  hospitals 
subject  to  the  prospective  payment 
system.  These  hospitals  and  units 
primarily  provide  psychiatric  and 
rehabilitation  services.  Again,  the 
available  data  do  not  allow  us  to 
estimate  how  much  program 
expenditures  for  the  malpractice 
insurance  costs  of  these  hospitals  and 
units  would  increase.  However,  these 
hospitals  and  units  account  for  only 
about  two  percent  of  the  Medicare 
payments  for  hospital  services.  Further, 
we  believe  that  malpractice  insurance 
costs  are  less  than  one  percent  of  their 
total  costs.  Therefore,  we  do  not  expect 
this  regulation  to  result  in  a  significant 
increase  in  program  expenditures. 

•  SNFs  without  malpractice  loss 
experience  would  continue  to  be  paid  on 
the  basis  of  a  national  ratio  of  5.1 
percent. 

2.  Retroactive  Application 

We  estimate  that  retroactive    '  , 

payments  using  the  revised  national 
ratio  would  result  in  program  '*" 

expenditures  of  about  $30  million. 

D.  Alternatives  Considered 

1.  Continue  Current  Methodology 

If  we  chose  neither  to  revise  the 
method  we  use  to  determine  the  amount 
Medicare  pays  for  the  cost  of 
malpractice  insurance  nor  to  update  the 
national  ratio,  those  issues  would 
continue  to  be  the  subject  of  much 
htigation.  Thus,  the  impact  of  this 
alternative  would  depend  on  the  relative 
success  of  providers  in  the  courts  and  on 
the  remedies  imposed  by  courts  when 
providers  prevailed. 

There  is  a  risk  that  providers  may 
succeed  in  obtaining  court  decisions 
invalidating  the  malpractice  rule  and 
reinstituting  application  of  the  former 
apportionment  policy  based  on 
Medicare  utilization.  To  apply 
utilization-based  apportionment  to  all 
cases  appealed  to  the  Provider 
Reimbursement  Review  Board  (PRRB) 
and  to  the  courts  for  cost  reporting 
periods  not  subject  to  the  prospective 
payment  system  would  result  in 
estimated  program  expenditures  of 
about  $200  million. 

We  have  rejected  the  take-no-action 
alternative  for  two  reasons.  First,  we 
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now  have  new,  more  refined  data  from 
the  HCRIS  data  base.  This  data 
underlies  importantly  our  conclusions 
that  the  utilization  method  over- 
reimbursed  malpractice  insurance  costs 
and  that  the  claims-paid  formula  is  a 
valid  apportionment  policy  for  providers 
with  loss  experience.  However,  the 
IICRIS  data  show  that  Medicare 
beneficiaries  in  hospitals  receive  a 
higher  percentage  of  claims  paid  than 
was  estimated  by  the  Westat  Study. 
Thus,  we  believe  it  is  necessary  to 
update  and  increase  the  national  ratio 
applicable  to  hospitals  with  no  loss 
experience. 

Second,  we  also  believe  it  is 
necessary  to  amend  the  malpractice  rule 
to  establish  a  procedural  mechanism  for 
the  periodic  calculation  of  the  national 
ratio.  We  believe  that  the  national  ratio 
should  be  calculated  on  the  basis  of  the 
actual  cost  report  data  instead  of 
requiring  calculation  on  the  basis  of  the 
most  recent  departmental  closed  claim 
study. 


2.  Reinstate  the  Utilization  Method  of 
Apportionment 

We  recognize  that  many  providers 
would  prefer  us  to  pay  on  a  utilization- 
based  apportionment  method,  that  is, 
reintegrating  malpractice  costs  in  the 
G&A  cost  center  and  apportioning  the 
costs  to  the  Medicare  program  based  on 
each  provider's  Medicare  utilization. 

This  alternative  would  cost  up  to  $545 
million  if  applied  retroactively  to  all 
hospitals  for  all  hospital  cost  reporting 
periods  beginning  on  or  after  July  1, 1979 
and  before  a  hospital's  entry  into  the 
prospective  payment  system.  This 
estimate  assumes  that  we  would  not 
recover  the  approximately  $60  million 
that,  under  the  current  malpractice 
insurance  rule,  we  have  paid  to  certain 
providers  for  malpractice  insurance 
costs  in  excess  of  what  they  would  have 
received  under  the  utilization  method. 

This  alternative  is  unacceptable 
because,  as  discussed  above,  we  believe 
that  the  Medicare  program  was  bearing 
a  disproportionate  amount  of 
malpractice  insurance  costs  under  the 
utilization  method.  We  believe  that  our 
current  apportionment  policy  satisfies 
the  requirements  of  section  1861(v)(l)(A) 
of  the  Act  "by  definition. "  See.  749  F.2d 
at  802. 

If  we  applied  this  option  prospectively 
only  for  hospitals  and  units  excluded 
from  the  prospective  payment  system,  it 
would  increase  program  expenditures 
somewhat,  but  not  by  a  substantial 
amount. 


3.  Directly  Apportion  Other  Overhead 
Costs  in  Addition  to  Malpractice 
Insurance  Costs 

We  note  that  some  providers  believe 
that  if  malpractice  insurance  costs  are  to 
be  apportioned  directly,  then  other 
overhead  costs  should  also  be  removed 
from  the  G  &  A  cost  center.  The  fiscal 
impact  of  this  alternative  would  depend 
upon  what  other  overhead  costs  were 
removed  from  the  G  &  A  pool.  We  lack 
on  the  Fiscal  impact  of  this  alternative 
information  because  the  different  costs 
in  the  G  &  A  cost  center  are  not  itemized 
on  the  providers'  cost  reports. 

We  do  not  believe  that  there  is  any 
reason  to  apportion  directly  other 
overhead  costs  in  the  G  &  A  pool.  We 
removed  malpractice  insurance  costs 
from  the  G  &  A  cost  center  because  the 
program  was  paying  a  disproportionate 
amount  of  these  costs,  and  thus  we 
concluded  that  the  presumed  balance 
between  Medicare  and  non-Medicare 
costs  in  the  G  &  A  pool  was  distorted. 
There  is  no  reason  to  believe  that  the 
program  is  bearing  any  other  overhead 
cost  at  a  level  disproportionate  enough 
to  threaten  the  presumed  balance  of  the 
G  &  A  cost  center.  Specifically,  there  is 
no  other  significant  overhead  cost  that 
has  increased  significantly  like 
malpractice  insurance  costs  and  that  is 
relatively  under-utihzed  by  Medicare 
patients  like  malpractice  costs. 

4.  Establish  Separate  Malpractice 
Insurance  Premiums  for  Medicare  and 
non-Medicare  Patients 

Various  providers  have  suggested  use 
of  a  "separate  policies"  approach  to  the 
apportionment  of  malpractice  insurance 
costs.  In  the  Boswell  decision,  the 
District  of  Columbia  Circuit  described 
this  alternative  as  follows: 

.  .  .  Insurance  companies  could  create 
separate  pools  of  risk  for  Medicare  and  non- 
Medicare  patients.  This  method  would  soon 
uUow  insurance  companies  to  use  their 
extensive  experience  in  evaluating  risks  to 
make  a  more  precise  estimate  of  the  costs 
attributable  to  each  set  of  patients  and  to 
charge  them  difference  premiums.  Medicare 
could  then  reimburse  hospitals  completely  for 
the  premium  paid  for  Medicare  patients,  and 
reimburse  hospitals  not  at  all  for  the 
premiums  paid  for  non-Medicare  patients. 
There  would  be  no  cost  shifting,  and 
hospitals  would  be  compensated  for  their 
actual  costs  of  treating  Medicare  patients. 
The  advantages  of  a  scheme  of  separate 
policies  over  the  Malpractice  Rule  are 
several.  First,  if  moves  the  risk  of  statistical 
fluctuations  in  claims  paid  from  the  hospitals, 
which  are  poorly  equipped  to  deal  with  such 
risks,  to  the  insurance  companies,  which 
exist  precisely  to  absorb  such  risks.  A 
hospital  would  be  fully  reimbursed  for  a 
steady  premium  while  its  payouts  fluctuated, 
instead  of  being  reimbursed  for  a  potentially 


unpredictable  percentage  of  its  premiums. 
Second,  this  same  transfer  of  risk  means 
insurance  companies  rather  than  Medicare 
will  calculate  the  proper  premium  for 
hospitals  without  extensive  claims  records.  If 
it  provBS  commercially  worthwhile  to  the 
insurers  to  use  a  more  focused  measure  of 
risk  than  a  national  ratio,  they  will  do  so. 
Finally,  it  gives  insurance  companies  an 
incentive  to  determine  more  precisely  the 
difference  in  risks  presented  by  Medicare 
and  non-Medicare  patients,  just  as  insurance 
companies  have  an  incentive  to  determine 
how  risky  various  types  of  drivers  are  to 
insure.  749  F.2d  at  802. 

We  have  previously  considered  and 
rejected  this  alternative.  Section  2163.2B 
of  our  Provider  Reimbursement  Manual 
provides  that  we  will  not  recognize 
commercial  insurance  or  a  separate  self- 
insurance  fund  only  for  malpractice 
coverage  for  Medicare  or  Medicaid 
beneficiaries.  However,  we  are  willing 
to  reconsider  this  alternative  and 
specifically  invite  comments  on  this 
alternative. 

We  believe  there  are  several  reasons 
why  the  malpractice  rule  is  preferable. 
First,  the  availability  of  the  new.  refined 
HCRIS  data  convinces  us  that  the 
national  ratio  is  the  best  means  to 
apportion  malpractice  insurance  costs 
for  providers  with  no  loss  experience 
during  the  applicable  five-year  period. 
This  data  enables  us  to  calculate 
precisely  the  proportion  of  claims  paid 
to  Medicare  beneficiaries  compared  to 
total  losses,  and  thus  to  satisfy  the 
requirements  of  section  1861(v)(l)(A)  of 
the  Act. 

Second,  we  believe  that  the  HCRIS 
data  obviates  any  need  for  insurance 
companies  to  ascertain  the  precise 
difference  in  risks  between  Medicare 
and  non-Medicare  patients.  As 
explained  above.  HCRIS  shows  that 
only  11.6  percent  of  the  total  amount  of 
claims  are  paid  to  Medicare 
beneficiaries  although  Medicare 
utilization  is  40.5  percent  of  total  patient 
days.  Thus.  Medicare  patients  clearly 
present  a  much  smaller  risk  than  other 
patients.  We  believe  that  the 
malpractice  rule  guarantees  that 
providers  will  be  reimbursed  for  the 
precise  risk  presented  by  Medicare 
beneficiaries. 

Third,  we  believe  that  the  separate- 
policies  alternative  would  create 
inefficientand  uneconomic  incentives. 
There  is  little  doubt  that  the  separate- 
policies  alternative  would  create 
inefficiencies  and  incentives  to  raise 
premiums  for  Medicare  beneficiaries 
and  to  lower  premiums  for  other 
patients  by  shifting  costs  to  the  program. 

A  provider  reimbursed  on  a 
reasonable  cost  basis  would  have  no 
incentive  to  purchase  Medicare 
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mdlpractice  insurance  on  the  most 
economical  basis  possible.  Further, 
nothing  would  prevent  the  insurer  from 
charging  a  relatively  high  premium  for 
Medicare  patients  and  a  relatively  low 
one  for  its  non-Medicare  patients.  The 
insurer  could  gain  a  competitive 
advantage  by  keeping  its  non-Medicare 
premium  as  low  as  possible,  and 
subsidizing  its  non-Medicare  risk  by 
Medicare  premiums.  As  long  as  the 
insurer  certified  that  its  premiums  were 
appropriate,  the  burden  would  be. 
inappropriately,  on  Medicare  to 
demonstrate  that  the  premiums  were 
improper  or  set  inaccurately.  These 
problems  also  exist  for  self-hisured 
providers. 

Fourth,  we  believe  that  the  separate- 
policies  approach  would  involve  much 
higher  administrative  costs  than  our 
current  pohcy.  Higher  administrative 
costs  would  result  because  the  Medicare 
program  would  be  forced  to  verify  the 
validity  of  a  premium  applicable  only  to 
Medicare  patients.  However,  where  the 
premium  is  applicable  both  to  Medicare 
and  non-Medicare  patients,  its  validity 
is  generally  assured  by  its  applicability 
throughout  the  marketplace.  Therefore, 
if  we  were  to  adopt  a  separate  policies 
approach,  we  would  lose  the  protection 
provided  by  a  free  competitive 
marketplace. 

E.  Conclusion 

In  summary,  we  have  concluded  that 
our  proposal  would  substantially  benefit 
both  providers  and  the  Medicare 
program.  It  would  preserve  the  essential 
features  of  a  policy  that  satisfies  all 
applicable  statutory  requirements  and 
that  is  necessary  for  the  sound 
management  of  the  program  and  the 
Medicare  Trust  Funds.  The  proposal 
would  benefit  providers  who  have  been 
disadvantaged  by  the  current  national 
ratio.  In  view  of  the  statutory 
requirements  and  the  objectives  of  the 
Medicare  program,  this  is  the  most 
supportable  and  cost-effective 
alternative  available. 

F.  Papenx'ork  Reduction  Act 

These  proposed  changes  would  not 
impose  information  collection 


requirements.  Consequently,  they  need 
not  be  reviewed  by  the  Executive  Office 
of  Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  through 
3511). 

IV.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  that  we  receive  on 
proposed  regulations,  we  cannot 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  received  timely  and.  if  we 
proceed  with  a  final  rule,  we  will 
respond  to  those  comments  in  the 
preamble  of  that  rule.  ^ 

V.  List  of  Subjects  in  42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
maintenance  organizations  (HMO), 
Health  professions.  Kidney  diseases. 
Laboratories.  Medicare,  Malpractice 
insurance.  Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  405  Subpart  D  would  be 
amended  as  set  forth  below: 

PART  40S— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Sirijp**^  D — Prtndple*  of 
Reimbursement  for  Providers, 
Outpatient  Maintertance  Dialysis,  and 
Services  by  Hospital-Based  Ptiyslcians 

1.  The  authority  citation  for  Part  405. 
Subpart  D  continues  to  read  as  follows: 

Aulbority:  Sees.  1102.  1814(b).  1815. 1833(a), 
lH81(v|.  1871.  1861. 1886  and  1887  of  the 
Social  Security  Act  as  amended  (42  U.S.C. 
1302.  13<)5f(b).  1395g.  1395i(a).  1395x(v). 
1395hh.  1395rr.  1395ww.  and  1385xx). 

2.  Section  405.452  is  amended  by 
revising  paragraph  (aKl)(ii)  to  read  as 
follows: 

§  405.452    Determination  of  cost  of 

s^ -vices  to  tMnefictaries. 
[a]  Principle.  '   *   * 
[1]  Departmental  method.  '   '  * 
(ii)  Exception:  Malpractice  insurance. 

(A)  Malpractice  insurance  premiums 

and  self-insurance  fund  contributions. 

For  cost  reporting  periods  beginning  on 


or  after  |uly  1. 1979,  costs  of  malpractice 
insurance  premiums  and  self-insurance 
fund  contributions  must  be  separately 
accumulated  and  directly  apportioned  to 
Medicare.  The  apportionment  must  be 
based  on  the  dollar  ratio  of  the 
hospitals'  or  SNFs  Medicare  paid 
malpractice  losses  to  its  total  paid 
malpractice  losses  for  the  current  cost 
.reporting  period  and  the  preceding  4- 
year  period.  If  a  hospital  or  SNF  has  no 
malpractice  loss  experience  for  the  5- 
year  period,  the  costs  of  malpractice 
insurance  premiums  or  self-insurance 
fund  contributions  must  be  apportioned 
to  Medicare  based  on  the  national  ratio 
of  malpractice  losses  paid  to  Medicare 
beneficiaries  compared  to  malpractice 
losses  paid  to  all  patients.  HCFA 
calculates  this  ratio  periodically  based 
on  actual  cost  report  data,  and,  if  a 
change  in  the  ratio  is  justified,  HCFA 
Will- 
ie) Publish  a  notice  in  the  Federal 
Register  describing  the  proposed 
changes  for  public  comment;  and 

[2]  In  a  subsequent  Federal  Register 
notice,  issue  the  new  ratio  and  respond 
to  comments  received. 

(B)  Allowable  uninsured  malpractice 
losses  and  related  direct  costs. 

If  a  hospital  or  SNF  pays  allowable 
uninsured  malpractice  losses  to  or  on 
behalf  of  Medicare  beneficiaries,  either 
through  allowable  deductible  or 
coinsurance  provisions,  or  as  a  result  of 
an  award  in  excess  of  reasonable 
coverage  limits,  or  as  a  governmental 
provider,  those  losses  and  related  direct 
costs  must  be  directly  assigned  to 
Medicare  for  reimbursement. 
•        *        •        •        « 

(Catalog;  of  Federal  Domestic  Assistance 
Program  No.  13.773.  Medicare — Hospital 
Insurance) 

Dated:  May  17. 1985. 
Carolyn*  K.  Davis, 

Administrator,  Health  Care  Financing 
Administration.  . 

Approved:  May  24. 1985. 
Maigarel  M.  Heckler, 

Secretary. 

(FR  Doc.  85-14520  Filed  6-13-«5: 10:50  am) 
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1-lW - „ __ 13.00 

KO^ „ 9.50 

lO^IParts: 

0-199 17.00 

200-399 9  50 

400-499 „ 12.00 

500-tnd ^ 14  00 

11  7.50 

12  Parts: 

1-199 „ 8  00 

200-299 „ 14  00 

300-499 „ „ 9  50 

SOO-tnd „ 14.00 

13  1300 


141 

'-59 16.00 

60-139 13.00 

140-199 7.50 

200- 1 199 15.00 

1200-tnd 8.00 

15  Parts: 

0-2W 6.50 

300-399 „ 13.00 


Apr.  1, 
Jot.  1. 
Jan.  1 


Jan.  1 
Jon.  1 
Jan.  1 


Jan.  1 

Jan.  1 

Jan.  1 

Jan.  1 

Jan.  1 

Jon.  1 

Jon.  1 

Jon.  1 

Jon.  1 

Jon.  1 

Jan.  1 

Jen.  1 

Jan.  1 

Jan  1 

Jan.  1 

Jon.  1 


Jon.  1 

Jan.  1 

Jan.  1 

Jan.  1 

Jon.  1 

Jon.  1 

Jan.  1 


Jon.  1 

Jon.  1 

Jan.  1 

Jan.  1 

Jan.  1 


Jan.  1 

Jan.  1 

Jan.  1 

Jan.  1 


Jon.  1 
Jon.  1 


1985 
1985 
1985 

1984 
1984 
1985 

1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 

198S 
1985 

1985 
1985 
1985 
1985 
1985 

1985 
1985 
1985 
1985 
1985 

1985 
1985 
1985 
1985 
1985 

1985 
1985 


400-End 12.00 

16  Parts: 

0-149 9.00 

150-999 10.00 

1000-tnd 13.00 

17  Parts: 

1-239 14.00 

240-ind 13.00 

18  Parts: 

1-149 12.00 

150-399 15.00 

400-bid 7.00 

If  17.00 

20Psrts: 

1-399  8.00 

400-499 13.00 

500-lnd 14.00 

21  Parts: 

1-99 9.00 

100-169 _ 11.00 

170-199 13.00 

200-299 4.25 

300-499 14.00 

500-599 16.00 

600-799 6.00 

800-1299 10.00 

1300-&id 5.50 

22  17.00 

23  14.00 

24  Parts: 

0-199 11.00 

200-499 14.00 

500-699 6.50 

700-1699 12.00 

1700- W 9.50 

25  14.00 

26  Parts: 

5  §  1  0-1 .  169 14.50 

S  §  1  1 70- 1 .300 12.00 

S§  1  301-1.400 7.50 

§  $  1  401  - 1 .500 15.00 

•§§  1  501-1.640 12.00 

*§S  1641-1.850 11.00 

5  §  1  851-1  1200 14.00 


Revision  Data 
Jan.  1.  1985 

Jon.  1,  1985 
Jan.  1.  1985 
Jan.  1.  1985 

Apr.  1,  1984 
Apr.  1,  1984 


8§  1  1201 -End 17.00 

*2-29 15.00 

30-^ 9.00 

40-299 14.00 

300-499 9.50 

500-599 8.00 

600-End 4.75 

27  Parts: 

1-199 13.00 

200-End 12.00 

28  13.00 

29  Parts: 

0-99 14.00 

100-499 6J0 

500-899 14.00 

900-1899 7.50 

1900-1910 15.00 

1911-1919 5.50 

1920-Eiid 14.00 

30  Parts: 

0-199 13.00  July  1.  1984 

200-699 5.50  Jufy  1,  1984 

70O-tnd 13.00  July  1.  1984 

31  Parts: 

0-199 t.OO  July  1.  1984 

200-6»d „ 9.S0  July  1,  1984 


Apr. 
Apr. 
Apr. 
Apr 

Apr. 
Apr. 
Apr. 

Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 

Apr 

Apr 
Apr 
Apr 
Apr 

Apr 

Apr 
Apr 
Apr 
Apr 

'Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 

'Apr 
Apr 

Apr 
Apr 
July 

July 
July 
July 
July 
July 
July 
July 


.  1984 
.  1984 
.  1985 
.  1984 

.  1985 
.  1984 
.  1984 

.  1985 
.  1985 
.  1985 
.  1985 
.  1984 
,  1985 
,  1984 
.  1985 
.  1985 
,  1984 
.  1985 

,  1985 
.  1984 
.  1985 
.  1984 
,  1984 
.  1984 

.  1984 
,  1985 
,  1985 
.  1985 
.  1984 
.  1985 
,  1984 
,  1984 
,  1985 
.  1984 
.  1984 
,  1984 
.  1980 
.V^S 

.  1984 
,  1984 
,  1984 

,  1984 
,  1984 
,  1984 
.  1984 
.  1984 
,  1984 
,  1984 
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32  Parts: 

1-39,  Vol.  I... 
1-39.  Vol.  «.. 
1-39,  Vol.  M. 

40-189 

190-399 

400-629 

630-699 

700-799 

800-999 

1000-tnd 

33  Parts: 

1-199 

200-End 

34  Parts: 

1-299 

300-399 

400-6»d 

35 

36  Parts: 

1-199 

200-€nd 

37 

38  Parts: 

0-17 

18-6id 

39 

40  Parts: 

1-51 

52 

53-80 

81-99 

100-149 

150-189 

190-399 

400-424 

425-End 


Prtc*       Rtvlston  Oat* 


15.00 
19.00 
18.00 
13.00 
13.00 
13.00 
12.00 
13.00 
9.S0 
6.00 

14.00 
13.00 

14.00 
8.S0 

14.00 
7.50 

9.00 

12.00 

8.00 

14.00 
9.50 
8.00 

13.00 
14.00 
1800 
14.00 
9.S0 
13.00 
13.00 
13.00 
1400 

13.00 


41  Chapters: 

1.  1-1  to  1-10 

1,1-11  to  Appendix,  2  (2  Heservod) 13.00 

3-6 14.00 

7 4 6.00 

8 4.50 

9 13.00 

10-17 9.50 

18,  Vol.  I,  Ports  1-5 13.00 

18,  Vol  II,  Ports  6-19 i 13.00 

18,  Vol.  Ill,  Ports  20-52  ...» 13.00 

19-100 4. 13.00 

101 15.00 

102-End i 9.50 

42  Parts: 

1-60 1. 12.00 

61-399 8.00 

400-EiH) 18.00 


July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 


July  1, 
July  1, 


1984 
1984 


July  1,  1984 
July  1,  1984 
July  1.  1984 
July  1,  1984 

July  1,  1984 
July  1,  1984 
July  1,  1984 

July  1,  1984 
July  1.  1984 
July  1,  1984 

July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 

July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 

Oct.  1,  1984 
Oct.  1,  1984 
Oct.  1,  1984 


Titi*  Pric*       Rovlaion  Dal* 

43  Parte: 

1.999 9.50  Oct.  1,  1984 

1000-3999 14.00  Oct.  1,  1984 

4000-End 8.00  Oct.  1,  1984 

44  13.00  Oct.  1,  1984 

45  Parts: 

1_199 9.50  Oct.  1,  1984 

200-499 6  50  Oct.  1,  1984 

500-1199 1 13.00  Oct.  1,  1984 

1200-fod i 9.50  Oct.  1,  1984 

46  Parts: 

1^40                               9.50  Oct.  1,  1984 

41-69 9.50  Oct.  1,  1984 

70-89        6.00  Oct.  1,  1984 

90-139           9.00  Oct.  1,  1984 

140-155     9.50  Oct.  1,  1984 

156-165 10.00  Oct.  1,  1984 

166-199 9  00  Oct.  1,  1984 

200-499     13.00  Oct.  1,  1984 

500-EiHl 7.50  Dec  31,  1984 

47  Parts: 

0-19           13.00  Oct.  1,  1984 

20-69              14  00  Od   1,  1984 

70-79                  13.00  Oct   1,  1984 

80-6x1 M  00  Oct.  1,  1984 

48  Chapters: 

1  (Ports  1-51) 13.00  Oct.  1,  1984 

1  (Ports  52-99) 13.00  Oct.  1,  1984 

2  .^ 13.00  Oct.  1.  1984 

3^6 12.00  Oct.  1,  1984 

7-14                        14,00  Oct.  1,  1984 

15_End 12.00  Oct.  1,  1984 

49  Parts: 

1_99                7.50  Oct.  1,  1984 

100-177            1*  00  Nov.  1,  1984 

178-199 13.00  Nov.  1,  1984 

200-399 13  00  Oct.  1,  1984 

400-999             13.00  Oct.  1,  1984 

1000-1199 13.00  Oct.  1,  1984 

1200-1299 13.00  Oct.  1,  1984 

1300-End 3.75  Oct.  1,  1984 

50  Parts: 

1_199                                        9.50  Oct.  1,  1984 

200-End 1400  Oct.  1,  1984 

CFR  Index  and  Flwfings  Aids 1800  Jon.  1,  1985 

Complete  1985  CFR  set 550  00  1985 

Microfiche  CFR  Edition: 

Complete  set  (one-time  moiling) 155  00  1983 

Subscription  (mailed  as  issued) 200.00  1984 

Individuol  copies 2.25  1984 

Subscription  (mailed  os  issued) 185.00  1985 

Individuol  copies 3.75  1985 

'  No  ommdments  lo  this  volume  were  procnotsotid  durins  rtw  period  Apr.  1,  1980  to  March 

31,  1985  The  CFR  votume  issued  os  of  Apr,  1,  1980,  should  be  retained. 

''  No  amendments  to  this  volume  were  promulgated  during  the  period  Apr.  1,  1984  to  Morch 

31,  198S.  The  CFR  volume  issued  os  of  Apr.  1,  1984,  should  be  retoined. 
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Fof  those  of  you  who  must  keep  informed 
about  Presidential  proclamations  and 
Executive  orders,  the.e  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  th'S  edition  of 
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Briefings  on  How  To  Use  the  Federal  Register— 

For  information  on  briefings  in  Chicago.  IL,  New  York.  NY, 
and  Washington.  DC,  see  announcement  on  the  inside 
cover  of  this  issue. 


Selected  Subjects 


Agricultural  Research 

Agricultural  Marketing  Service 

Anchorage  Grounds 

Coast  Guard 

Animal  Drugs 

Food  and  Drug  Administration 

Aviation  Safety 

Federal  Aviation  Administration 

Bridges 

Coast  Guard 

Disability  Benefits 

Social  Security  Administration 

Endangered  and  Threatened  Species 

Fish  and  Wildlife  Service 

Fisheries 

National  Oceanic  and  Atmospheric  Administration 

Freedom  of  information 

Nuclear  Regulatory  Commission 

Grants  Administration 

Interior  Department 

Legal  Services 

Legal  Services  Corporation 

Marketing  Agreements 

Agricultural  Marketing  Service 

CONTINUEO   INSIDE 
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FEDER.AL  REGISTER  Published  daily.  M..ndd>   through  Friday. 
|i'..il  published  on  SdturJ.iys.  Sundays,  or  on  offici^il  holidays), 
by  the  Office  of  the  Federal  Register.  N'cftional  Art;hi\e»  and 
Rccryds  Administration,  Washington.  DC  :;040e.  under  the 
Federal  Rpsister  Act  (49  Stat.  500.  as  amended;  44  U.S.C.  Ch. 
\'t)  and  the  rcgulatiuns  of  the  Administrative  Committee  of  the 
I'.'dcral  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
\V  i-hington.  DC  20402. 

'Il.e  Federal  Register  providrs  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  rcqaired  to  be 
■ihod  by  act  of  Congress  and  other  Federal  agency 
.  r.ents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuitig  agency. 

T!'-  Federal  Register  *v;il  be  furnished  by  mail  to  subscribers 
fi;r  S'OOOO  per  year,  or  S150.00  for  6  months.  pa\ab!e  in 
.idvance.  The  charge  for  individual  copies  is  $1.50  for  *ach 
i>sue.  or  51.50  for  each  groiip  of  pages  as  actually  bound.  Remit 
che<:k  or  money  order,  mads  payable  to  the  SuperintendtMit  of 
ments.  U.S.  Govemmenl  Printing  Office.  Washington.  DC 


T'lere  are  no  restrictions  on  the  republication  of  material 
.ijipearing  in  the  Federal  Register. 

QucsSions  and  requests  for  speciPic  information  may  be  directed 
to  the  telephone  numbers  listed  undef  INFORM.^TIO.N  AND 
ASSISTA.NCE  in  the  READER  AIDS  section  of  this  issue. 

How  To-  Cite  This  Publication:  Use  Ihe  volume  number  and  the 
p.ige  number.  Example:  50  FR  1-.T45 


Meat  Inspection 

Food  Sdff'ty  and  Inspection  Service 

Milk  Marketing  Orders 

Agricultural  Marketing  Service 

Natural  Gas 

Federal  Energy  Regulatory  Commission 

Pensions 

Pension  Benefit  Guaranty  Corporation 

Public  Assistance  Programs 

Scicidl  Sec:irity  .'\iJrninistration 

Radio 

Federal  Communications  Commission 

Radio  Broadcasting 

Feciira!  Conirr.unications  Commission 

Reporting  and  Recordkeeping  Requirements 
Internal  Revenue  Service 

Savings  and  Loan  Associations 

Federal  Hume  Loan  Bank  Hoard 

Securities 

Securities  and  E.xchange  Commission 

Surface  Mining 

Sarface  Mining  Reclamation  and  Enforcement  Office 

Surplus  Government  Property 

General  Services  Administration 

Trade  Practices 

Ft'doral  Trade  Commission 

Vessels 

Coast  Guard 

Vocational  Rehabilitation 

Education  Department 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR: 


Any  person  who  uses  the  Federal  Register  and 
Code  of  Federal  Regulations. 


WHO:         The  Office  of  the  Federal  Rjgister 

WHAT:       Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Fed.Tal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system 

WHY:  To  provide  the  public  with  a;xess  to  information 

necessary  to  researt.h  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


CHICAGO.  IL 

WHEN:  )uly  8  and  9;  at  9  a.m.  (identical  sessions) 

WHERE:  Room  lfir>4.  Insurance  Exchange  Building. 

175  \V.  Jackson  Blvd.,  Chicago,  IL 

RESERVATIONS:   Call  the  Chicago  Federal  Information 
Center.  312-353-4242. 

NEW  YORK,  NY 

WHEN:  |uly  9  and  lO,  at  9  a.m.  (identical  sessions) 

WHERE:  2T  Conference  Room.  Second  Floor, 

Veterans  .-\dministration  Building.  252 
Seventh  Avenue  [between  W.  24th  and  W. 
25th  Streets),  New  York,  NY. 

RESERVATIONS:  Call  Arlene  Shapiro  or  Steve  Colon.  New 
York  Federal  Information  Center. 
212-2M-4810. 

WASHINGTON.  DC 


WHEN: 


September  (two  dates  to  be  announced 

Liter). 
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25189 


25193 
25191 
25195 


25338 


25197 
25198 


25249 


The  President 

ADMINISTRATIVE  ORDERS 

Cl.m.icii.iii  r.S.  (Hide  oil  tr;insfi:rs  (IVt'sidcnIiiil 

l'iiulin>js  of   UMC  1-J.  1985) 

PROCLAMATIC  NS 

n.iltii.  Kici'dMn  l).i\  (Proc.  5.iri2) 

K.imiK  Rfiii  ion  Month  (l>roc.  5351) 

ilit;  D.iv  Jiii^l  \.!l!<ni.il  Flii«  VVenk  (Proc.  .5353) 

Executive  Agencies 

Agency  for  International  Development 

NOTICES 

lnliMniili(4i;il  food  iind  Agriciiltiir.i!  Devolopmcnt 
Bo.iui 

AgriC'jitura 
RULES 

(Cotton: 

Anu'iii  .in  r':;ni.i  coUon;  j^rado  st;ind;irds 
Pot.ito  rest';  rch  <)n(i  promotion  plan:  Potato  Board 
•\(lir.iT'is!.a!ivo  C^ommilti-p  mt^mhi^rship 
PROPOSED  Rt  ILES 
Milk  m.nkc  in;;  orcfors: 


("■rc.il  Ba;  in 


Agriculture 


Marketing  Service 


Department 


25284 
25284 

25293 


25325 


,S'(V'  (.'/.Si)  Ajjrii  ultai.i!  Marketing  Service:  Food 

S.ilfty  and  Insn.i.tion  Service:  Rural  K!(,'Cfrifica!ion 

Administration:  Soil  Conservation  Sei\i(.o. 

NOTICES  I 

.Auencv  infijim.ifion  collection  activities  under 

(VmB  leviei- 

Privacy  Aclr  systems  of  records 

Air  Force  Department 

NOTICES 

Agency  information  collection  activities  under 

OMB  review  i» 
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Presidential  Documents 
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Tuesday,  )une  18,  19BS 

Title  3— 

The  President 

Presidential  Findings  of  June  14,  1985 

1 

United  States-Canadian  Crude  Oil  Transfers 

i 

On  March  18, 1985,  at  the  Quebec  Summit,  1  joined  Prime  Minister  Mulroney  in 
endorsing  a  Trade  Declaration  with  the  objective  of  liberalizing  energy  trade, 
including  crude  oil,  between  the  United  States  and  Canada.  Both  Governments 
recognized  the  substantial  benefits  that  would  ensue  from  broadened  crude  oil 
transfers  and  exchanges  between  these  two  historic  trading  partners  and 
allies.  These  benefits  would  include  the  increased  availability  of  reliable 
energy  sources,  economic  efficiencies,  and  material  enhancements  to  the 
energy  security  of  both  countries.  Following  this  Declaration,  Canada  declared 
that  it  would  permit  Canadian  crude  oil  to  be  freely  exported  to  the  United 
States  effective  June  1, 1985. 

Before  crude  oil  exports  to  Canada  can  be  authorized,  I  must  make  certain 
findings  and  determinations  under  statutes  that  restrict  exports  of  crude  oil.  I 
have  decided  to  make  the  necessary  findings  and  determinations  under  the 
following  statutes:  Section  103  of  the  Energy  Policy  and  Conservation  Act  (42 
U.S.C.  6212);  section  28  of  the  Mineral  Lands  Leasing  Act  of  1920,  as  amended 
by  the  Trans-Alaska  Pipeline  Authorization  Act  of  1973  (30  U.S.C.  185);  and 
section  28  of  the  Outer  Continental  Shelf  Lands  Act  (43  U.S.C.  1354)  (crude  oil 
transported  over  the  Trans-Alaska  Pipeline  or  derived  from  the  Naval  Petrole- 
um Reserves  is  excluded). 

- 

I  hereby  find  and  determine  that  exports  of  crude  oil  under  these  statutes  are 
in  the  U.S  national  interest,  and  I  further  find  and  determine  that  such  U.S. 
crude  oil  exports  to  Canada — 

•  will  not  diminish  the  total  quantity  or  quality  of  petroleum  available  to 
the  United  States; 

•  will  not  increase  reliance  on  imported  oil; 

•  are  in  accord  with  provisions  of  the  Export  Administration  Act  of  1979; 
and 

•  are  consistent  with  the  purposes  of  the  Energy  Policy  and  Conservation 
Act. 

Therefore,  such  domestic  crude  oil  may  be  exported  to  Canada  for  consump- 
tion or  use  therein. 

These  findings  and  determinations  shall  be  published  in  the  Federal  Register.  I 
direct  the  Secretary  of  Commerce  to  take  all  other  necessary  and  proper 
action  to  expeditiously  implement  this  decision. 

J^  cnj^jiSid^  \  ^jL-^MVjo--- 

THE  WHITE  HOUSE, 

June  14,  1985. 

|FR  Doc.  85-14782 
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Presidential  Documents 


Proclamation  5351  of  June  14,  1985 
Family  Reunion  Month,  1985 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Family  reunions  are  occasions  that  renew  the  feelings  of  love,  pride,  and 
support  that  nurture  our  lives.  There  is  no  more  joyous  and  ppignant  family 
reunion  than  the  return  to  the  family  of  a  child  who  has  run  away  from  home. 

The  number  of  young  people  between  the  ages  of  10  and  17  who  ran  away 
from  home  last  year  is  estimated  at  more  than  one  million.  The  heartache  of 
such  a  breakdown  in  family  relationships  is  incalculable.  But  for  many 
thousands  of  families,  the  joy  of  reunion  was  realized  with  the  return  of  a  son 
or  daughter  and  a  resolution  of  the  conditions  that  precipitated  the  flight  of  the 
child. 

In  all  likelihood,  the  return  was  aided  by  one  of  the  professionals  and 
volunteers  who  staff  runaway  shelters  throughout  the  country.  Last  year 
alone,  some  200,000  young  Americans  and  their  families  received  counseling 
aimed  at  resolving  family  conflicts  and  pressures.  Almost  half  the  young 
people  who  sought  help  were  returned  safely  to  their  homes. 

Much  remains  to  be  done,  and  all  of  us  can  play  a  role.  Volunteers  are  needed 
to  help  staff  crisis  intervention  programs.  Parents  themselves  must  recognize 
the  importance  of  keeping  open  lines  of  communications  with  their  children 
and  strive  to  strengthen  family  relationships. 

Families  are  the  cornerstone  of  America.  All  of  America's  families  should  be 
encouraged  to  continue  strengthening  their  ties  through  gatherings  and  activi- 
ties such  as  family  reunions  that  involve  as  many  members  as  possible. 

The  Congress,  by  House  Joint  Resolution  64,  has  designated  the  period 
between  Mother's  Day,  May  12,  and  Father's  Day,  June  16,  1985,  as  "Family 
Reunion  Month"  and  authorized  and  requested  the  President  to  issue  a 
proclamation  in  observance  of  this  period. 

NOW,  THEREFORE.  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  period  between  May  12  and  June  16, 1985,  as 
Family  Reunion  Month.  I  call  upon  all  Americans  to  celebrate  this  period  with 
appropriate  ceremonies  and  activities  and  recognition  of  the  resources  avail- 
able to  help  strengthen  families. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day  of 
June,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  ninth. 
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Presidential  Documents 

Proclamation  5352  of  )bne  14,  1985 
Baltic  Freedom  Day,  1985 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

This  year  marks  the  45th  anniversary  of  the  United  States  non-recognition 
policy  by  which  our  government  refuses  to  recognize  the  forcible  Soviet 
occupation  of  Estonia,  Latvia,  and  Lithuania.  It  has  been  45  years  since  the 
dark  year  of  1940  when  invading  Soviet  armies,  in  collusion  with  the  Nazi 
regime,  overran  these  three  independent  Baltic  Republics. 

The  atrocious  character  of  the  Soviet  oppression  was  shockingly  illustrated  by 
the  imprisonment,  deportation,  and  murder  of  close  to  100,000  Baits  during  a 
four-day  reign  of  terror  June  14-17,  1941.  The  suffering  of  this  brutal  period 
was  made  even  worse  when  Nazi  forces  struck  back  through  these  three 
states  at  the  beginning  of  the  Nazi-Soviet  war  and  instituted  a  civil  adminis- 
tration under  control  of  the  nefarious  Gestapo.  Due  to  Soviet  and  Nazi 
tyranny,  by  the  end  of  World  War  IL  the  Baltic  nations  had  lost  twenty 
percent  of  their  total  population. 

Today,  suppression  and  persecution  are  the  daily  burdens  of  the  Estonian, 
Latvian,  and  Lithuanian  people.  Soviet  policies  are  specifically  targeted 
toward  the  very  ethnic  life  and  historical  heritage  of  the  Baltic  nations. 
Russification  takes  place  under  many  guises:  forced  relocation,  expanded 
colonization  by  Russian  immigrants,  and  heavy  pressure  against  the  indige- 
nous religious,  cultural,  and  social  traditions. 

Yet  despite  this  crushing  system,  the  Baltic  peoples  courageously  continue  to 
resist  amalgamation  by  pressing  for  their  national,  political,  and  religious 
rights.  Peaceful  expression  of  demands  through  the  underground  press,  peti- 
tions to  government  officials,  demonstrations,  the  activities  of  the  Catholic 
Church  and  other  religious  denominations,  Helsinki  monitoring  groups,  and 
committees  to  defend  the  rights  of  religious  believers  command  the  admiration 
of  everyone  who  loves  and  honors  freedom. 

Significantly,  the  defense  of  national  and  personal  rights  is  led  not  by  those 
who  grew  up  during  the  years  of  independence,  but  by  a  new  generation  born 
and  raised  under  the  Soviet  system.  The  message  of  these  heroes,  both  young 
and  old,  is:  "You,  our  free  brothers  and  sisters,  are  our  voice  to  the  free  world. 
You  must  not  cease  to  inform  the  world  of  what  is  being  inflicted  upon  us  here 
behind  the  Iron  Curtain,  for  it  is  from  your  efforts  that  we  get  our  strength  to 
survive." 

All  the  people  of  the  United  States  of  America  share  the  aspirations  of  the 
Baltic  nations  for  national  independence.  The  United  States  upholds  their 
rights  to  determine  their  own  national  destiny,  free  of  foreign  interference.  For 
45  years,  the  United  States  has  not  recognized  the  forcible  incorporation  of  the 
Baltic  States  into  the  Soviet  Union,  and  it  will  not  do  so  in  the  future. 

The  Congress  of  the  United  States,  by  Senate  Joint  Resolution  66,  has  author- 
ized and  requested  the  President  to  issue  a  proclamation  for  the  observance  of 
June  14. 1985,  as  "Baltic  Freedom  Day." 

NOW,  THEREFORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  June  14, 1985,  as  Baltic  Freedom  Day.  I  call  upon 
the  people  of  the  United  States  to  observe  this  day  with  appropriate  ceremo- 
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nies  and  to  reaffirm  their  commitment  to  the  prini^iples  of  liberty  and  freedom 
for  all  oppressed  people. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fourteenth  day  of 
June,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  ninth. 
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Proclamation  5353  of  June  14,  1985 

Flag  Day  and  National  Flag  Week,  1985 


MR  Diic   B5-14H1S 

'   Ifd  6-17-85;  11:16  <iin| 

'  illing  codu  "fl^e-OI-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  history  of  the  flag  of  the  United  States  presents  in  capsule  form  the 
history  of  our  Nation.  Although  there  was  a  great  variety  of  colorful  and 
interesting  flags  during  the  Colonial  period,  it  was  not  until  June  14, 1777,  two 
years  after  the  Battle  of  Bunker  Hill,  that  the  delegates  at  the  Continental 
Congress  adopted  the  familiar  design  we  know  today.  They  voted  "that  the 
flag  of  the  thirteen  United  States  be  thirteen  stripes,  alternate  red  and  white; 
that  the  union  be  thirteen  stars,  white  in  a  blue  field  representing  a  new 
constellation." 

Since  1777,  the  flag  of  our  Nation  has  been  redesigned  periodically  to  reflect 
the  admission  of  new  States.  It  has  flown  over  our  public  buildings,  our  town 
squares,  and  many  private  homes.  It  has  been  carried  proudly  into  battle,  and 
our  national  anthem  gives  a  dramatic  account  of  the  hope  and  inspiration  it 
has  given  to  many  Americans.  Today,  it  is  the  leading  symbol  of  the  Nation 
we  love  and  an  emblem  recognized  around  the  world  as  a  sign  of  our  unity 
and  devotion  to  freedom. 

To  commemorate  the  adoption  of  our  flag,  the  Congress,  by  a  joint  resolution 
approved  August  3,  1949  (63  Stat.  492),  designated  June  14  of  each  year  as  Flag 
Day  and  requested  the  President  to  issue  an  annual  proclamation  calling  for 
its  observance  and  the  display  of  the  flag  of  the  United  States  on  all 
government  buildings.  The  Congress  also  requested  the  President,  by  a  joint 
resolution  of  June  9,  1966  (80  Stat.  194),  to  issue  annually  a  proclamation 
designating  the  week  in  which  June  14  occurs  as  National,  Flag  Week  and 
calling  upon  all  citizens  of  the  United  States  to  display  the  flag  during  that 
week. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  June  14,  1985,  as  Flag  Day  and  the  week 
beginning  June  9,  1985,  as  National  Flag  Week,  and  I  direct  the  appropriate 
officials  of  the  government  to  display  the  flag  on  all  government  buildings 
during  that  week.  I  urge  all  Americans  to  observe  Flag  Day,  June  14,  and  Flag 
Week  by  flying  the  Stars  and  Stripes  from  their  homes  and  other  suitable 
places. 

I  also  urge  the  American  people  to  celebrate  those  days  from  Flag  Day  through 
Independence  Day,  set  aside  by  Congress  as  a  time  to  honor  America  (89  Stat. 
211),  by  having  public  gatherings  and  activities  at  which  they  can  honor  their 
country  in  an  appropriate  manner. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  14th  day  of  June, 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  ninth. 
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This  section  of  the  FEDER.M  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published   under   50   titles  pursuant   to  44 
U.SC.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Supennlendent  of  Documents. 
Pnces  of  new  books  aie  listed  in  tfie 
first  FEDERAL  REGISTER  issue  of  each 
week. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 


7  CFR  Part  28 


Revised  Grade  Standards  for 
American  Pima  Cotton 

AGENCY:  AgricultuK:!  Miirketing  SKr\i(.e. 

i:SUA. 

ACTION:  Fiocil  rule. 


SUMMARY:  The  Agncullural  Marketing 
Siirvice  (AMS)  is  reducing  the  number  of 
physical  grade  standards  for  American 
Pim.i  cotton  from  nine  to  six.  There  will 
also  be  a  wider  range  of  color  included 
wilhin  each  of  the  standards. 

Tiiis  action  is  being  taken  because  the 
color  of  American  Pima  cotton  has 
changed  since  the  standards  were  last 
revised  in  1970.  The  changing  color  is 
due  to  the  introduction  and  cultivation 
of  now  varieties  since  that  time. 

The  new  standards  are  intended  to 
provide  a  more  meaningful  and  accurate 
d(!.scription  of  the  qualities  found  in  the 
Am(!rican  Pima  cotton  crop. 
EFFECTIVE  DATE:  July  1.  198() 
FOR  FURTHER  INFORMATION  CONTACT: 
H.I  I.  Ramey.  jr.,  Chief.  Standards  and 
Testing  Branch,  Cotton  Division,  AMS, 
USDA.  Washington,  DC.  2()"50.  (202} 
447-2167. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  in 
•iccordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  not  to  be  a 
"major  rule"  since  it  does  not  meet  the 
criteria  for  a  major  regulatory  action  as 
slated  in  the  Order. 

William  T.  Manlijy.  Deputy 
Administrator,  AMS,  has  certified  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
(idl  rt  seq.).  Decaute  American  Pima 


cotton  accounts  for  less  than  one 
percent  of  the  annual  total  U.S.  cotton 
production,  the  revised  standards  will 
not  have  the  requisite  economic  impact. 
The  changes  do  not  impose  any 
additional  costs  or  duties  upon  users  of 
the  service  or  any  oth(;r  segment  of  the 
cotton  industry.  Further,  the  standards 
are  applied  equally  to  all  size  entities  by 
employees  of  the  Department  and  are 
being  revised  to  reflect  current  industry 
practices. 

According  to  the  United  States  Cotton 
Standards  Act  (7  U.S.C.  51  el  seq.).  any 
standard  or  change  or  replacement  to 
the  standards  shall  become  effective  not 
less  than  one  year  after  publication  of  a 
final  rule  establishing  the  changes  (7 
U.S.C.  SC).  The  revised  grade  standards 
for  American  Pima  cotton  will  become 
effective  July  1. 198f5. 

Background 

Pursuant  to  the  authority  contained  in 
the  United  States  Cotton  Standards  Act 
(7  U.S.C.  51),  the  Secretary  of 
Agriculture  has  established  the  official 
cotton  standards  of  the  United  States  for 
the  grades  of  American  Pima  cotton 
which  provide  a  basis  for  the 
determination  of  value  and  quality  for 
commercial  purposes. 

The  existing  official  cotton  standards 
for  the  grades  of  American  Pima  cotton 
are  listed  and  described  in  the 
regulations  at  7  CFR  28.501-28.510. 
There  are  nine  physical  standards 
represented  by  practical  forms,  and  one 
descriptive  standard  for  which  a 
practical  form  is  not  made. 

The  first  grade  standards  for 
.American  Pima  cotton  were 
promulgated  by  USDA  in  1918.  They 
have  been  revised  several  times  since, 
mainly  because  of  changing  varietal 
characteristics  and  harvesting  practices. 

The  last  complete  revision  of  the 
grade  standards  became  effective  in 
1970  (34  FR  9847).  The  changes  included 
permitting  a  wider  color  range  within 
the  standards  from  white  to  yellow, 
reducing  the  size  of  leaf  particles, 
reducing  the  bark  in  quantity  and  size  in 
the  lower  grades,  and  changing  the 
name  of  the  cotton  from  American 
Egyptian  to  American  Pima. 

Need  for  Revising  'Standards 

Color.  The  Cotton  Division  of  AMS 
annually  conducts  a  Color  and  Trash 
Survey  of  the  American  Pima  cotton 
crop.  Cotton  samples,  randomly  selectdlk 


from  those  submitted  for  classification, 
are  measured  on  the  Nickerson-Hunter 
cotton  colorimeter.  The  color  readings 
taken  from  the  annual  surveys  show 
that  over  the  past  several  years  there 
has  been  a  slight  but  perceptible  shift  in 
the  overall  color  of  the  American  Pima 
cotton  crop.  The  color  shift  has  been 
from  white  to  a  creamy  color  which 
tends  toward  yellow  as  the  color 
deepens. 

This  gradual  shift  in  color  results  from 
a  genetic  characteristic  of  new 
American  Pima  cotton  varieties 
developed  since  the  current  standards 
went  into  effect,  and  it  mirrors  the 
cultivation  of  these  new  varieties. 

In  1970,  Pima  S-4  was  the 
predominant  variety  planted.  The  Pima 
S-5  variety  was  introduced  in  1975  and 
by  1980  was  the  only  variety  grown. 
Starting  in  1981,  Pima  S-5  has  gradually 
been  replaced  by  Pima  S-6.  By  1984.  93 
percent  of  the  American  Pima  cotton 
harvested  was  Pima  S-6. 

The  color  shift  generally  corresponds 
with  these  varietal  changes,  and  was 
especially  pronounced  in  1983  when  the 
amount  of  Pima  S-6  harvested  increased 
to  31  percent  over  9  percent  in  1982.  The 
1984-85  color  readings  show  that  the 
trend  continued  strongly  last  season. 

A  significant  amount  of  American 
Pima  cotton  now  tends  to  fall  outside 
the  color  range  of  the  grade  standards. 
Since  the  grade  standards  exist  to  help 
describe  the  quality  of  the  cotton 
accurately,  the  color  range  of  each  grade 
standard  will  be  widened  to  include 
more  of  the  creamy-yellow  that  is  a 
natural  characteristic  of  the  Pima  S-6 
variety. 

Number  of  Standards.  Nearly  all  the 
cotton  in  recent  years  has  been  graded 
into  only  three  of  the  10  grades.  Grade 
Nos.  3.  4,  and  5  included  89.3  percent  of 
the  1982  crop,  91.1  percent  of  the  1983 
crop,  and  91.3  percent  of  the  1984  crop. 
The  remaining  cotton  has  been  more 
evenly  distributed  among  the  other 
grades. 

Aside  from  this  concentration  of 
cotton  into  a  few  grades,  informed 
comments  from  the  trade  have  been 
received  which  assert  that  the  grade 
standards  are  too  close  together  and  not 
easily  differentiated,  especially  Grade 
Nos.  6  through  9.  As  measured  on  the 
colorimeter,  the  color  range  of  the  nine 
physical  American  Pima  standards 
covers  a  reflectance  area  equivalent  to 
only  3V2  Upland  cotton  grades. 
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The  closeness  of  the  grades  "S 
emphasized  by  the  Cotton  Division's 
measurement  of  color  within  bales  of 
American  Pima  cotton  purchased  for  use 
in  standards  work.  Samples  from  bales 
in  the  lower  grades  often  show  a  color 
variability  of  up  to  3  grades  within  the 
same  bale  of  cotton,  and  sometimes  4 
grades. 

In  addition,  the  narrow  color 
tolerances  in  the  lower  grades  of  the 
present  standards  are  not  justified  by 
marketing  data.  The  volume  of  cotton 
falling  into  the  low  grades  is  very  small 
and  the  price  differences  are 
insignificant.  This  is  largely  attributable 
to  the  fact  that  the  spinning  performance 
of  American  Pima  cotton  is  not  easily 
differentiated  among  the  lower  grades. 

On  the  basis  of  the  above  information, 
a  reduced  number  of  American  Pima 
cotton  grade  standards  will  provide  a 
more  meaningful  description  of  the 
range  of  quality  found  in  the  crop  than 
do  the  current  standards. 

Public  Meetings 

A\{S  held  a  series  of  informal  open 
meetings  with  interested  members  of  the 
public  to  discuss  the  need  to  revise  the 
standards  and  the  anticipated  revisions. 
These  meetings  took  place  in  El  Paso. 
Texas  on  September  10. 1984;  Phoenix. 
Arizona  on  September  11, 1984:  and  San 
Antonio,  Texas  on  January  25. 1985.  All 
segments  of  the  U.S.  cotton  industry  that 
will  be  affected  by  changes  in  the 
standards  were  represented  at  these 
meetings.  Comments  were  solicited  and 
questions  answered.  All  of  those  voicing 
an  opinion  were  in  favor  of  the  revisions 
proposed  herein. 

Proposed  rulemdking  w.is  published  in 
the  April  25. 1985  Federal  Register  at  50 
FR  16264  and  invited  comments  for  30 
days  ending  May  28. 1985.  One  written 
comment  endorsing  the  proposal  was 
received  from  the  Supima  Association  of 
America,  an  organization  whusc 
members  are  producers  of  extra-long 
staple  cottons.  No  adverse  comments 
were  received. 

The  proposed  physical  standards 
were  presented  at  a  formal  American 
Pima  Standards  Conference  held  by  the 
Cotton  Division,  AMS.  in  Memphis. 
Tennessee,  May  15. 1985.  Twenty-six 
participants  represented  the  interests  of 
producers,  ginners.  merchants,  and  the 
textile  industry.  They  were  afforded  the 
opportunity  to  inspect  the  proposed 
standards  on  display  and  to  examine  the 
supporting  data.  All  expressed  support 
of  the  proposal.  This  final  rule  does  not 
differ  from  the  proposed  rule. 

Revisions 

In  consideration  of  the  foregoing. 
AMS  will  reduce  the  number  of  physical 


grade  standards  for  American  Pima 
cotton  from  9  to  6.  This  revision  involves 
consolidating  some  of  the  existing 
grades  and  adjusting  the  amount  of 
trash  in  each  of  the  revised  grades. 
Concurrently,  each  of  the  physical  grade 
standards  will  be  revised  to  include 
more  color.  The  color  quadrants  of  the 
physical  standards  are  to  be  extended  to 
include  more  creamy  yellow  as 
determined  by  the  colorimeter,  thus 
encompassing  a  larger  portion  of  the 
crop. 

The  revised  grade  standards  will 
roughly  compare  to  the  current  grade 
standards  as  follows: 


ReviMO  sianoaids 


Cun«nt  iMndvtH 


Cotoi  raadirg 


;  Approximaw 
leal  •nd/or 
barktovato 


Grade  1 

Qrada2. 

GradaS 

Gfada4 

GradaS. 

Gradae. 

Giade7. 


Grades  1  and  2 


G'ad«2 


Gi»da3 

G>ade3 

QMda4 „- 

Grade  4 

(jradeS. 

QiadaS 

Qftdea  6  and  7 

arads7 

a:adaeBand9 

Qcad<i9 

Grade  10 j  Grade  10 


These  revisions  are  effected  by 
revising  §  28.507  to  designate  Grade  No. 
7  as  the  descriptive  standard  for  all 
cotton  inferior  in  grade  to  Grade  No.  6. 
Grade  Nos.  8,  9,  and  10  are  removed  by 
deleting  §§  28.508  28.509,  and  28.510. 

The  table  of  symbols  and  code 
numbers  for  grades  of  Amerineii  Pima 
cotton  contained  in  i  28.525  is  ubo 
amended  to  conform  with  the  revisions 
to  the  standards. 

The  physical  standards  are 
represented  by  practical  forms  whi(.h 
are  available  for  purchase  pursuant  to 
section  28.123  of  the  regulations.  The 
fees  charged  for  practical  forms  will  be 
reviewed  and  changed  if  necessary  and 
appropriate. 

List  of  Subjects  in  7  CFR  Part  28 

Cotton.  Samples.  Standards,  Cotton 
linters.  Grades.  Staples.  Market  news. 
Testing. 

PART  28— (AMENDED) 

Accordingly.  Subpart  C.  Part  28. 
Chapter  I.  Title  7  of  the  Code  of  F.;deial 
Regulations  is  amended  as  shown.  The 
Table  of  Contents  amended  accordingly. 

1.  The  authority  citation  for  Part  28. 
Subpart  C  reads  as  follows: 

Aulhorily:  Sues.  28.501  to  2fl.5.^S  issued 
under  Sec.  10.  42  Sidt.  1S19.  7  U.S.C.  61. 
Interpret  or  apply  Sec.  6.  42  Sl.it.  1518.  as 
amended;  7  U.S.C.  .SB. 

2.  In  all  of  the  following  sections  the 
date  "1970°  is  removed  and  replaced 
with  "1986": 


§§  28.501,  28.502.  28.503,  28.504,  28.505. 
28.506. 

3.  Section  28.507  is  ampnded  by 
revising  it  to  read  as  follows: 

§  28.507    Grade  No.  7. 

Aineiican  Pima  cotton  which  in  grade 
is  inferior  to  Grade  No.  6  shall  be 
designat):d  as  "Grade  No.  7." 

§§28.508.28.509,28.510    IRemoved! 

4  Sc' tiuris  2H..=n)a.  28.509,  and  28.510 
are  ti.moved. 

5.  Pnragraph  [\>]  of  §  28.525  is 
amended  by  revising  it  to  read  as 
follows;  f 

§  28.525    Symbols  and  code  numl>ers. 

|b)  Symbols  and  Code  Numbers  for 
Grades  of  American  Pima  Cotton. 


FuM  gfmlf«  fltmm 


X 


Symbol 


G.-ade  Ne.  1 - AP  1 


G'ode  No  2 

G:a*)  No  3 ....- 

Grade  No.  4 _ „... 

Grade  No  5 

Giade  No  6 - ., 

Grade  t>o.  7 I  AP  7 


AP  2 

.}  AP3 

..  AP4 
..!  AP  i 

..|  AP6 


Coda 

No. 


01 

n2 

03 
04 
05 
06 
07 


Djtcd:  June  13.  194io. 
William  T.  Manley. 

Ui  /jnty  Aihiinistrutor.  Markclinjf  Pn}gnji:is. 
IKR  Doc.  8.'>-lt6)7  Filed  6-17-«5:  8:45  am) 
WLLING  COM  I4I0-07-M 


7  CFR  Part  1207 

Potato  Research  and  Promotion  Plan. 
Anrtendment  of  Rules  and  Regulations 

AGENCV;  Agricultural  Marketing  S«'rvice. 

IJSDA. 

ACTION;  Final  rule. 


summary:  This  amends  the  Rules  and 
Regulations  issued  pursuant  to  the 
Potato  Research  and  Promotion  Plan. 
The  Plan  authorizes  a  national  potato 
promotion  program.  The  amendment 
titlps  the  six  subsidiary  officers  on  the 
Potato  Board  Executive  Committee  vice 
presidents.  This  change  brings  the  rules 
and  rngulations  into  conformance  with 
the  Dyl'ivvs  as  revised  in  March  19^5. 
EFFECTIVE  DATE:  July  1. 1985. 
FOR  FURTHER  INFORMATrON  CONT«Cr. 
Kurt  J.  Kimniel,  Vegetable  Br:inch,  F&V, 
AMS.  USDA.  Washington.  D.C.  202.50 
(;"i2)  4-»7-2n;5B. 

SUPPLEMENTARY  INFOPMATiON:  This  rwjt; 
has  been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291  and  has  been  dcsignaled  a 


"iionmajor"  rule.  Pursuant  to 
rt'(]i!ireninnts  set  forth  in  the  Rejjulatorj' 
FltAiliility  Act  (RFA).  William  T. 
Mimley,  Deputy  Adniinistnitor. 
Marki'ling  Programs.  AijriculturHl 
Murkoling  Service,  has  certified  th«t  this 
action  will  not  havejH  sigiiificiint 
economic  impact  on  a  su'isti'-ntial 
number  of  small  entities.  The  rule 
mert.'ly  makes  changes  in  the  titles  of 
two  of  Ihe  Potato  Board  Lxecutive 
Committee  member*  to  conform  with  the 
provisions  of  the  Djlaws  r<:centiy 
revised  by  the  Boarfi. 

The  Potato  Board  lis  the  administrative 
.igency  established  ty  the  Pottito 
Research  and  Promotion  Plan  (7  CfR 
Part  1207).  The  Plan  is  effective  under 
the  Potato  Reseurcli  and  Promotion  Act 
|7  U.S.C.  2Cn-2fi27K 

At  its  public  unniud  meeting  at 
Denver,  Colorado,  oi:  March  14-lfi,  1985. 
the  Potato  Board  amended  its  Bylaws  to 
specify  that  the  Executive  Committee  of 
the  Potato  Board  shbll  be  composed  of 
the  President  and  six  Vice  Presidents, 
one  of  whom  shall  also  serve  as  the 
Secretary  and  the  Treasurer.  Previously 
the  Executive  Committee  has  been 
composed  of  the  President,  four  Vice 
Presidents,  a  Secretary  and  a  Treasurer. 
This  rule  will  amend  the  Rules  and 
Regulations  to  conform  with  the  recently 
changed  Bylaws. 

Findings 

Notice  vyas  given  in  the  Federal 
Register  of  May  6. 1B85  (50  FR  1902G) 
allowing  interested  persons  until  June  5, 
I9B5.  to  file  comments:  and  none  was 
received.  After  consideration  of  all 
relevant  matters,  including  the  proposal 
set  forth  in  the  notice,  it  is  hereby  found 
that  this  amendment  will  tend  to 
effectuate  the  Potato  Research  and 
Promotion  Act. 

It  is  further  found  that  under  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  it  is  impractical  and 
unnecessary  to  delay  the  effectiveness 
of  this  amendment  until  30  days  after 
publication  in  the  Federal  Register  for 
the  reasons  that  (1)  No  substantive 
change  of  rule  is  involved,  and  (2)  this 
fimendment  merely  formalizes  a  change 
already  enacted  in  the  Boards  bylaws. 

List  of  Subjects  in  7  CFR  Part  1207 

Advertising,  Agricultural  research. 
Potatoes. 

PART  1207— POTATO  RESEARCH  AND 
PROMOTION 

1.  The  authority  Oitation  for  Part  1207 
is  revised  to  read  as  follows: 

Authority:  Tille  Hi  of  Pub.  1,.  »1-G70;  84 
Still.  2()41:  7  U.S.C.  2611-2627,  as  (imiTided. 


2.  Section  1207.507  is  hereby  amended 
by  revising  paragraph  (a)  to  read  as 

follows: 

§  1207.S07    Administrative  Committee, 
(a)  The  Board  shall  annually  select 
from  among  its  members  an 
Administrative  Committee  consisting  of 
not  more  than  25  members.  Selection 
shall  be  made  in  such  manner  as  the 
Board  mny  prescribe:  Except  that  such 
committee  shall  include  the  President, 
and  six  Vice  Presidents,  one  of  whom 
shall  also  serve  as  the  Secretary  and 
Treasurer  of  the  Board. 

4  •  •  *  « 

tJated;  )une  12, 1905. 
William  ).  Doyle, 

Actinff  Deputy  Director.  Fruit  and  Vegetable 
Divhion.  Agriculturvl  Marketing  Senice. 
[VR  Doc.  85-14473  Filed  6-17-85:  8:45  am] 

BILLING  CODE  341IM)2-M 


Food  Safety  and  Inspection  Service 

9  CFR  Part  313 

I  Docket  Number  82-021FI 

Electrical  Method  of  Slaughter 

agency:  Food  and  Safety  Inspection 
Ser\ice,  USDA. 
action:  Final  rule. 

summary:  This  rule  amends  the  Federal 
meat  inspection  regulations  by 
permitting  the  use  of  electrical  devices 
that  induce  instantaneous  cardiac  arrest 
in  animals  as  a  means  of  slaughter. 
Current  regulations  require  that  animals 
must  die  from  loss  of  blood  resulting 
from  the  bleeding  operation  and  not 
from  the  electrical  shock.  This  rule 
change  is  based  upon  scientific  research 
published  in  the  literature  which 
indicates  that  the  procedure  is  an 
effective  and  humane  slaughter  method. 
EFFECTIVE  DATE:  June  18, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Karen  M.  Wesson,  Acting  Director. 
Slaughter  Inspection  Standards  and 
Procedures  Division.  Meat  and  Poultry 
Inspection  Technical  Services,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250,  (202)  447-3219. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Agency  has  determined  that  this 
final  rule  is  not  a  "major  rule"  as 
defined  under  Executive  Order  12291.  It 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 


agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  mnovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Because  this  prucedure  provides  an 
optional  method  of  humane  slaughter, 
there  will  not  be  any  new  cost  burdens 
mandated  for  the  industry. 

Effect  on  Small  Entities 

The  Administrator,  Food  Safety  and 
Inspection  Service,  has  determined  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act,  Pub.  L. 
96-354  (5  U.S.C.  601),  because  this 
procedure  provides  an  optional  method 
of  humane  slaughter  that  will  not  require 
any  equipmfmt  or  facility  changes. 

Backgrouna 

The  Secretary  of  Agriculture  has  been 
charged  with  the  responsibility  of 
assuring  that  livestock  slaughter  is 
conducted  in  a  humane  manner  (7  U.S.C. 
1901  et  seq.).  The  Secretary  is  further 
"authorized  and  directed  to  conduct, 
assist,  and  foster  research,  investigation, 
and  experimentation  .  .  ."  into  humane 
slaughter  methods  (7  U.S.C.  1904(a)). 
This  tule  will  provide  an  alternative 
procedure  for  slaughter  consistent  with 
the  Secretary's  mandate. 

Until  recently,  it  was  generally 
believed  that  the  continued  pumping 
action  of  the  heart  was  essential  for 
proper  exsanguination  of  food  animals 
at  slaughter.  For  this  reason,  the  current 
regulations  require  that  food  animals 
must  die  from  blood  loss.  To  accomplish 
this  in  a  humane  manner,  the  regulations 
further  mandate  that  livestock  be 
stunned,  that  is,  rendered  insensible, 
prior  to  bleeding.  Several  different 
humane  slaughter  stunning  methods 
have  been  approved:  carbon  dioxide 
gas.  gunshot  or  captive  bolt,  and 
electrical  current  (9  CFR  Part  313). 

The  Department  has  reviewed  data 
published  in  the  scientific  literature 
which  indicates  that  meat  from  animals 
killed  outright  by  an  electric  current 
compares  favorably  in  quality  with  that 
from  animals  stunned  and  killed  under 
the  traditional  methods  of  slaughter.  By 
applying  high  voltage  electricity  using 
certain  techniques,  the  animal's  heart  is 
instantaneously  stopped  and  there  is  an 
immediate  cessation  of  circulation  to  the 
brain,  thus  rendering  the  animal 
insensible.  Such  a  method  of  slaughter, 
which  is  sometimes  referred  to  as  "deep 
stunning"  or  "electrical  slaughter,"  has 
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been  used  effectivniy  in  iNew  Zealand 
and  other  countries  (Ref.  4.  5.  7.  12).  "^ 

The  electrical  slaughter  method  hds 
proved  to  be  efficient  and  effective  for 
the  smaller  species  such  as  hogs,  calves, 
and  sheep.  However,  there  is  not.  at  this 
time,  sufficient  data  to  indicate  that  the 
method  would  be  practical  for  the  larger 
species  such  as  cattle  and  horses. 

Although  conP.icting  data  exist 
concerning  bleedout  time  when 
electrical  slaughter  is  used  (Ref.  7. 
the  weight  of  blocd  lost  appears 
identical  to  that  achieved  using  other 
stunning  methods  (Ref.  4.  7. 12). 
Additionally,  the  color  of  the  meat,  the 
amount  of  residual  blood  present,  and 
the  heme  pigment  concentration  of  the 
meat,  which  is  a  good  indicator  of 
hemoglobin  and.  therefore,  the  amount 
of  retained  blood  in  the  muscle,  are 
comparable  (Ref.  12). 

The  traditional  method  of  electrical 
stunning  often  results  in  agonal 
hemorrhages  in  the  muscle  and  fat, 
commonly  known  as  "blood  splashing" 
and  "fat  speckling."  The  major 
advantage  of  electrical  slaugther 
appearr  to  be  that  it  causes  fewer 
hemorrhages  than  are  commonly 
associated  with  electrical  stunning. 

It  is  not  entirely  clear  why  electrical 
slaughter  reduces  the  occurrence  of 
blood  splashing  and  fat  speckling,  but 
the  reduction  may  be  due  to  the 
decrease  in  blood  pressure  resulting 
from  electrical  slaughter  (i.e..  death)  in 
contrast  to  the  increase  in  bloud 
pressure  which  occurs  during 
conventional  electrical  stunning  (Ref.  1, 
5,  7).  The  phenomenon  of  fewer  blood 
splashes  may  also  be  related  to  the 
decreased  thrashing  of  the  animals 
which  results  when  the  electrical 
slaughter  procedure  is  used  (Ref.  5). 

In  addition  to  the  amount  of  voltage 
and  amperage,  the  placement  of 
electrodes  is  an  important  part  of 
electrical  slaughter.  The  traditional 
method  of  electrical  stunning  involves 
placing  two  electrodes  on  the  animal's 
head.  With  this  method,  however,  it  is 
not  possible  to  kill  the  animal  outright 
without  greatly  increasing  the  amount  of 
electric  current  and  the  length  of 
application  time.  This,  however, 
adversely  affects  carcass  quality  by 
causing  an  increase  in  agonal 
hemorrhages  and  damage  to  the  hide. 

To  overcome  these  limitations, 
various  techniques  for  applying  the 
electric  current  have  been  devised.  The 
two  most  effective  electrical  slaughter 
methods  are  head-to-back  and  hcad-to- 
foot.  In  head-to-back,  two  electrodes  are 


'  See  ■References"  section  for  a  list  of  scientific 
m<it(T'»ls  reviewed  durinii  the  prrparution  of  this 
rule 


placed  on  the  head  and  a  third  is  placed 
on  the  back  in  the  mid-thoracic  region. 
In  head-to-foot,  two  electrodes  are 
placed  on  the  head  and  a  third  on  a  foot 
or  a  foreleg. 

Due  to  the  placement  of  the  third 
electrode,  both  of  these  methods  cause 
the  electric  current  to  P.ow  over  a  large 
portion  of  the  animal's  body  including 
the  area  of  the  heart.  When  electric 
current  is  applied  by  either  of  these 
methods,  immediate  unconsciousness 
and  heart  stoppage  occur.  BtJth  of  these 
methods  appear  superior  to  the 
traditional  electrical  stunning  terhnique 
for  decreasing  blood  splashing  Of  the 
two.  head-to-foot  results  in  the  lower 
incidence  of  fat  speckling  (Ref.  7). 

When  the  traditional  electrical 
stunning  technique  is  used,  the  range  of 
time  that  stunned  animals  remain 
unconscious  varies  for  each  species 
(Ref.  1,  2,  3.  5,  8).  Although  the  time 
ranges  may  vary,  this  humane  method, 
when  applied  properly,  results  in  death 
from  exsanguination  before  the  animal 
regains  consciousness. 

Some  researchers  believe  that  the 
electrical  slaughter  method  is  a  better 
way  of  slaughter  than  ihe  traditional 
electrical  stunning  method  because, 
when  correctly  applied,  it  guarantees 
permanent  insensibility  and.  therefore, 
eliminates  the  chance  of  animal 
recovery  (Ref.  1.  2).  The  Department  has 
concluded,  however,  that  there  is  not.  at 
this  time,  sufficient  data  to  justify 
mandating  the  use  of  electrical  slaughter 
instead  of  electrical  stunning.  It  will, 
however,  monitor  the  application  of 
both  electrical  stunning  and  electrical 
slaughter  to  determine  if  such  action 
may  be  indicated  at  a  later  date 

Therefore,  the  Department  is 
amending  section  313.30  of  the  Federal 
meat  inspection  regulations  (9  CFR 
313.30]  to  permit  the  use  of  electric 
current  at  a  level  which  will  cause 
instantaneous  card:ac  arrest  as  an 
alternative  method  of  humane  slaughter. 
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Discussion  of  Comments 

Commertts  on  the  proposed  rule  were 
solicited  from  interested  parties  in  the 
June  27.  iy84.  Federal  Register  (49  FR 
26240).  The  comment  period  closed  on 
August  27, 1984.  During  the  comment 
period,  the  Agency  received  36 
comments — 5  from  meat  processors.  2 
from  trade  associations.  1  from  a 
university.  25  from  consumers,  and  3 
from  special  interest  groups. 

The  following  are  summaries  of  those 
comments  and  the  Agency's  response  to 
each  comment: 

.4.  Meat  Proccssoi^ 

All  the  comments  from  the  meat 
processors  were  in  support  of  the 
proposal.  They  did  suggest,  however, 
certain  modifications  and/or  deletions 
of  wording  in  four  areas  as  addressed 
below: 

1.  Comment:  The  term  "surgical 
anesthesia"  needs  to  be  clearly  defined 
in  simple  diagnostic  terms,  i.e.,  specific 
reflex  actions. 

RespDiise:  This  term  is  used  in  the 
current  regulations  and  is  generally 
understood  and  accepted  by  industry 
and  Ihe  inspection  force  to  mean  thai  an 
animal  will  not  feel  a  painful  sensation. 
The  wording  in  the  final  rule  has  been 
modified  to  clarity  this  term. 

2.  Cun'meiU:  The  phrase  "flexible  or 
paddi'ii  rratcrial  ■  should  be  deleted  and 


i 
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sniistituted  with  the  phrase  .  .  .  "shall 
In;  of  a  design  and  construction  to  avoid 
j'Xternal  hemorrhages  and  injury." 

Response:  This  phraseology  is  used  in 
the  current  regulations.  The  Department 
has  determined  from  past  practices  that 
the  required  material  allows  for 
adequate  protection  of  the  animals 
while  not  being  unduly  burdensome  to 
the  packer. 

3.  Coninu'iit:  ThePe  are  no  standards 
set  for  examining  gauge^  instruments, 
etc..  by  HSDA  inspector^  so  the 
statement  ".  .  .  all  indiexitors. 
instruments,  and  measuring  devices 
shall  be  available  for  inspection  by 
program  inspectors"  should  be  deleted 
from  the  proposal. 

ficfiponse:  This  language  is  from  the 
current  rule  which  has  proved  to  be 
effective  and  unbundensome  to  the 
industry.  Although  the  Agency  has  no 
standards  for  examining  gauges,  etc.,  the 
availability  of  indicators,  instruments, 
and  measuring  devices  has  been  an 
indirect  aid  to  Program  inspectors  in 
determining  that  animals  are  being 
stunned  properly  and  humanely. 

4.  Comment:  The  term  "insensibility 
immediately"  needs  to  be  clarified  into 
layman's  language.  Clarification  of  the 
term  should  be  in  terms  of  reflex  action. 

Response:  The  term  "insensibility 
immediately"  has  been  replaced  in  the 
final  rule  by  the  term  "surgical 
anesthesia,"  which  is  more  precise,  and 


understood  by  the 
an  animal  will  not 
sensation. 


ayman  to  mean  that 
eel  a  painful 


n.  Trade  Associatii  >ns 

Comments  from  the  trade  associations 
included  concerns  with  modifications 
and/or  deletions  of  wording.  These 
concerns  were  answered  previously  in 
the  responses  to  the  meat  processors' 
comments.  In  addition,  the  trade 
associations  were  concerned  with  the 
possibility  that  this  method  may  be 
mandated.  This  is  addressed  in  our 
response. 

Comment:  The  u^e  of  electrical 
slaughter  has  not  been  studied 
adequately  for  application  to  cattle. 
Cattle  slaughterers  are  against 
mandating  this  forai  of  slaughter  at  this 
time. 

Response:  1  he  Department  has 
concluded,  that  there  is  not,  at  this  time, 
sufficient  data  to  justify  mandating  the 
use  of  electrical  slaughter.  This  rule 
would  permit  the  use  of  electric  current 
at  a  level  which  would  cause 
instantaneous  cardiac  arrest  as  an 
alternative  method  of  humane  slaughter. 


C.  University 

The  university  supported  the  proposed 
method  stating  that  it  has  "a  great  deal 
of  merit." 

D.  Consumers 

While  most  of  the  comments  from 
consumers  were  favorable,  the  following 
questions  and  concerns  were  expressed. 

1.  Comment:  Could  the  expense 
involved  in  implementing  the  new 
method  be  a  barrier  to  its  widespread 
use? 

Response:  The  Department  does  not 
know  at  this  time,  nor  does  if  have  the 
data  to  show,  the  cost  of  equipment 
being  developed  to  handle  the 
application  of  the  new  method.  The 
industry  has  shown  a  great  deal  of 
interest  in  implementing  the  method  and 
some  industry  members  have  concluded 
that  the  expense  would  not  constitute  a 
barrier  to  its  use. 

2.  Comment:  Electrical  slaughter  of 
hogs  will  cause  bone  breakage  and 
carcass  damage. 

Response:  As  discussed  in  the 
proposed  rule,  various  new  techniques 
have  been  devised  for  applying  electric 
current  to  overcome  adverse  effects  of 
carcass  quality.  The  two  most  effective 
electrical  slaughter  methods  are  head- 
to-back  and  head-to-foot  placement  of 
electrodes.  Data  published  in  the 
scientific  literature  indicates  that  meat 
from  animals  killed  outright  by  an 
electric  current  compares  favorably  in 
quality  with  that  from  animals  stunned 
and  killed  under  the  traditional  methods 
of  slaughter.  Such  methods  have  been 
used  effectively  in  New  Zealand  and 
other  countries. 

3.  Comment:  Why  change  the  proven 
procedures  when  the  approved  stunning 
method  for  cattle  passes  on  better  meat 
quality  to  the  consumer? 

Response:  This  rule  will  not  change 
the  approved  humane  slaughter 
methods,  but  will  provide  to  industry  an 
alternative  method  to  the  traditional 
methods  of  slaughter. 

4.  Comment:  If  the  new  method  is 
more  humane  than  the  other  methods, 
why  is  it  not  made  a  mandatory  rule? 

Response:  The  traditional  methods, 
when  correctly  applied,  are  as  humane 
as  the  new  method.  Some  researchers 
do  believe,  however,  that  the  new 
method  is  a  better  way  of  slaughter  than 
traditional  electrical  stunning  method 
because,  when  correctly  applied,  it 
guarantees  heart  stoppage  and 
eliminates  the  chance  of  animal 
recovery  before  exsanguination. 
Although  the  new  method  may  be  used 
on  the  larger  species,  the  scientific 
literature  indicates,  at  this  time,  that  the 
new  method  would  be  practical  only  for 


the  smalleripecies  such  as  hogs,  calves, 
and  sheep.  The  Department,  however, 
has  concluded  that  there  is  not.  at  this 
time,  sufficient  data  to  justify  mandating 
the  use  of  electrical  slaughter  in  place  of 
electrical  stunjiing  for  the  smaller 
species  as  a  mfcre  humane  method. 

5.  Co/77/77e/i/fThe  animal  cannot  be 
bled  as  effecfi^ely  if  the  heart  is  not 
beating.         .;  ; 

Response:  ns  discussed  in  the 
proposed  rule,  data  published  in  the 
scientific  literature  indicates  that  when 
electrical  slaughter  is  used,  the  weight  of 
blood  lost  appears  identical  to  that 
achieved  using  other  stunning  methods. 
Additionally,  the  color  of  the  meat,  the 
amount  of  residual  blood  present,  and 
the  heme  pigment  concentration  of  the 
meat  are  comparable.  Supporting 
studies  in  the  scientific  literature  are 
cited  in  the  proposed  rule.  (See 
Reference  List  in  Background 
Statement). 

E.  Special  Interest  Groups 

All  comments  were  in  support  of  the 
new  rule.  One  concern  was  expressed  in 
regard  to  training  of  personnel. 

Comment:  Operators  should  be 
adequately  trained  and  supervised  in 
the  use  of  equipment  when  using  the 
new  method. 

Response:  The  Department  agrees 
with  the  commentor.  in  that  operators 
should  be  adequately  trained  and 
supervised  in  the  use  of  electrical 
slaughter  equipment.  An  error  in 
application  would  still  result  in  an 
adequate  amount  of  electricity  to  stun 
the  animal  humanely  as  used  in  the 
traditional  stunning  method.  However, 
the  Department  has  determined  that 
inadequate  application  of  the  new 
method  by  the  packer  would  decrease 
the  quality  of  the  meat;  therefore,  it  is 
expected  that  the  packer  will 
independently  assure  that  <he  method  is 
properly  utilized  and  that  bis  employees 
are  properly  trained. 

Final  Rule 

FSIS  has  determined  that  the  use  of 
electrical  slaughter  offers  a  viable  and 
human  alternative  to  the  existing 
methods  of  stunning.  Producers  who 
choose  to  implement  electrical  slaughter 
must  comply  with  the  requirements  of 
the  final  rule  as  listed  below. 

After  careful  consideration  of  the 
comments  received  following  the 
publication  of  the  proposed  rule  in  the 
Federal  Register  June  27, 1984,  (49  PR 
26240).  FSIS  is  adopting  the  proposal 
with  minor  changes  as  discussed  in  the 
preamble. 
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As  required  by  1  CFR  18.20  (46  PR 
1762.  January  2Z  1981).  the  following  are 
the  indexing  terms  for  this  regulation: 

List  of  Subjects  in  9  CFR  Part  313 

Humane  slaughter.  Electrical 
Stunning.  Meat  inspection. 

PART  313— (AMENDED) 

Accordingly.  §  313.30  of  the  Federal 
meat  inspection  regulations  (9  CFR 
313.30)  is  amended  to  read  as  follows: 

1.  The  authority  citation  for  Part  313 
continues  to  read  as  follows: 

Authority:  92  Slat.  106S.  72  Stat  862.  34 
Stat.  12fla  79  Stat.  903  as  amended.  81  Stat. 
91.  438;  21  U.S.C  71  et  »f</..  601  et  st-q.  7 
U  S.C  1901-1906. 

2.  In  §  313.30  (9  CFR  313  30)  the 
introductory  paragraph  and  paragraphs 
(a)(1).  (a)(2).  (a)(4)  and  (h)  are  revised  to 
read  as  follows: 

§  313.30    Electrical;  stunning  or 
slaughtering  with  electric  current. 

The  slaughiering  of  swine,  sheep, 
calves,  cattle,  and  goats  with  the  use  of 
electric  current  and  the  handling  in 
connection  therewith,  in  compliance 
with  the  provisions  contained  in  this 
section,  are  hereby  designated  and 
approved  as  humane  methods  of 
slaughtering  and  handling  of  such 
animals  under  the  Act. 

(a)  Administration  of  electric  current, 
required  effect:  handling.  (1)  The  electric 
current  shall  be  administered  so  as  to 
produce,  at  a  minimum,  surgical 
anesthesia,  i.e..  a  state  where  the  animal 
feels  no  painful  sensation.  The  animals 
shall  be  either  stunned  or  killed  before 
they  are  shackled,  hoisted,  thrown,  cast. 
or  cut.  They  shall  be  exposed  to  the 
electric  current  in  a  way  that  will 
accomplish  the  desired  result  quickly 
and  effectively,  with  a  minimum  of 
excitement  and  discomfort. 

(2)  The  driving  or  conveying  of  the 
animals  to  the  place  of  application  of 
electric  current  shall  be  done  with  a 
minimum  of  excitement  and  discomfort 
to  the  animals.  Delivery  of  calm  animals 
to  the  pLce  of  application  is  essential  to 
ensure  rapid  and  effective  insensibility. 
Among  other  things,  this  requires  that,  in 
driving  animals  to  the  place  of 
application,  electrical  equipment  be 
used  as  little  as  possible  and  with  the 
lowest  effective  voltrige. 

•  •  •  •  • 

(4)  The  stunned  animal  shall  remain  in 
a  state  of  surgical  anesthesia  through 
shackling,  sticking,  and  bleeding. 

(b)  Facilities  and  procedures: 
operator — (1)  General  requirements  for 
operator.  It  is  necessary  that  the 
operator  of  electric  current  application 


equipment  be  skilled,  attentive,  and 
aware  of  his  or  her  responsibility. 

(2)  Special  requirements  for  electric 
current  application  equipment.  The 
ability  of  electric  current  equipment  to 
perform  with  maximum  efficiency  is 
dependent  on  its  proper  design  and 
efficient  mechanical  operation. 
Pathways,  compartments,  current 
applicators,  and  all  other  equipment 
used  must  be  designed  to  properly 
accommodate  the  species  of  animals 
being  anesthetized.  Animals  shall  be 
free  from  pain-producing  restraining 
devices.  Injury  of  animals  must  be 
prevented  by  the  elimination  of  sharp 
projections  or  exposed  wheels  or  gears. 
There  shall  be  no  unnecessary  holes, 
spaces  or  openings  where  feet  or  legs  of 
animals  may  be  injured.  Impellers  or 
other  devices  designed  to  mechanically 
move  or  drive  animals  or  otherwise 
keep  them  in  motion  or 
compartmentalized  shall  be  constructed 
of  flexible  or  padded  material.  Power 
activated  gates  designed  for  constant 
flow  of  animals  shall  be  so  fabricated 
that  they  will  not  cause  injury.  All 
equipment  used  to  apply  and  control  the 
electrical  current  shall  be  maintained  in 
good  repair,  and  all  indicators, 
instruments,  and  measuring  devices 
shall  be  available  for  inspection  by 
Program  inspectors  during  the  operation 
and  at  other  times. 

(3)  Electric  current.  Each  animal  shall 
be  given  a  sufficient  application  of 
electric  current  to  ensure  surgical 
anesthesia  throughout  the  bleeding 
operation.  Suitable  timing,  voltage  and 
current  control  devices  shall  be  used  to 
ensure  that  each  animal  receives  the 
necessary  electrical  charge  to  produce 
immediate  unconsciousness.  The  current 
shall  be  applied  so  as  to  avoid  the 
production  of  hemorrhages  or  other 
tissue  changes  which  could  interfere 
with  inspection  procedures. 

Done  at  Washington.  D.C..  on:  May  21, 
1985. 

Donald  L.  Houston, 

A  dminiatrutor.  Food  Safety  and  Inspection 
Service. 

[FR  Doc.  85-14477  Filed  6-17-85:  8:45  am) 
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9  CFR  Part  318 

IDocketNo.  eO-054F| 

Production  of  Dry  Cjrcd  or  Country 
Kam  Not  Using  Prescribed  Methods  To 
Destroy  Trichina 

AGENCY:  Food  Safety  and  Inspection 

Service.  USDA. 

action:  Partial  waiver  of  final  rule. 


summary:  This  notice  announces  the 
Food  Safety  and  Inspection  Service's 
(FSIS)  intent  to  permit  producers  of  dry 
cured  or  country  ham  not  currently  using 
one  of  the  two  prescribed  methods  for 
destroying  trichina  in  pork  to  continue 
to  use  nonconforming  methods  beyond 
the  effective  date  of  August  6, 1985.  This 
approach  will  both  protect  consumers 
and  permit  dry  cured  or  country  ham 
producers  to  continue  production  while 
research  concerning  the  effectiveness  of 
current  processing  techniques  is 
undertaken. 

EFFECTIVE  DATE:  June  18.  1985. 

FOR  FURTHER  INFORMATION  CONTACr. 

Bill  F.  Dennis,  Director.  Processed 
Products  Inspection  Division.  Meat  and 
Poultry  Inspection  Technical  Services. 
Food  Safety  and  Inspection  Service.  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250,  (202)  447-3840. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  318.10(c)(3)(iv)  of  the  Federal 
meat  inspection  regulations  (9  CFR 
318.10(c)(3)(iv)  provides  two  methods  of 
destroying  any  possible  live  trichina 
while  processing  dry  salt  cured  hams, 
one  of  which  may  be  used  to 
manufacture  country  hams.  These  two 
methods  have  been  in  use  for  over  50 
years. 

A  final  rule  prescribing  a  third  method 
for  destroying  live  trichina  in  dry  salt 
cured  hams  and  which  could  also  be 
used  for  country  hams  was  published  on 
February  7, 1935  (50  FR  5226),  and  is 
effective  August  6.  1985.  With  the 
development  and  publication  of  the 
third  method.  FSIS  believed  it  had 
addressed  all  dry  curing  methods 
currently  in  use.  However.  FSIS  has 
recently  learned  that  many  of  the 
smaller  dry  cured  or  country  ham 
producers  use  methods  which  still  do 
not  meet  the  requirements  of  either  of 
the  two  prescribed  methods.  These 
producers  use  ambient  temperatures 
that  may  not  meet  the  time/temperature 
requirements;  use  a  curing  process  that 
does  not  include  a  mid-cure  re-exposure 
of  the  ham  to  salt  [overhaul);  wash  the 
ham  before  the  required  curing  time  is 
completed;  or  in  some  way  do  not  meet 
the  requirements.  For  several  years,  the 
Agency  has  permitted  the  use  of 
nonconforming  processing  methods 
since  they  were  traditional,  decade-old 
methods  believed  to  be  effective  in 
destroying  trichina.  In  addition,  the 
Department  has  not  received  any 
reports  of  trichinosis  occurring  from 
ingestion  of  any  dry  cured  or  country 
hams. 


Because  of  the  inability  of  cerlain 
producers  to  meet  the  effective  date  and 
since  there  have  been  no  reported  cases 
of  trichinosis  from  products  not  treated 
under  the  three  prescribed  methods, 
FSIS.  is  permitting  processors  of  dry 
cured  or  country  hams  utilizing  trichina 
treatment  methods  not  incompliance 
with  9  CFR  318.10(c)(3)(iv)  to  continue 
production  under  the  following 
conditions. 

1.  Any  dry  cured  or  country  hams  in 
processing  prior  to  August  6,  1985.  will 
be  controlled  under  the  two  methods 
currently  in  the  regulations. 

2.  Dry  cured  ham  producers  using 
processing  techniques  not  covered  by 
the  regulations  must  submit  a 
description  of  their  processes,  through 
their  inspector,  to  the  Processed 
Products  Inspection  Division,  by  August 
6, 1985.  A  description  of  the  process 
must  contain: 

a.  The  average  and  maximum  ham 
weight; 

b.  The  cure  and  (he  smoking  times  and 
temperatures,  and,  if  used,  healing  times 
and  temperatures; 

c.  The  amount  of  suit  used  and  how 
iipplied,  and,  if  applicable,  how 
reapplied  and/or  replenished; 

d.  If  and  when  hams  are  washed. 

3.  Dry  cured  and  country  ham 
producers  will  be  permitted  to  continue 
using  their  current  processes  until 
December  31,  1986,  unless: 

a.  Upon  initial  review  of  the  process, 
the  Administrator  determines  that  the 
method  is  not  likely  to  prove  effective; 
or  I 

b.  Data  become  available  to 
substantiate  the  effectiveness  or 
ineffectiveness  of  the  method. 

Research  will  be  conducted  between 
now  and  December  31, 1986,  to  find  one 
or  more  additional  effective  processing 
methods.  The  Administrator  believes 
that  it  is  reasonable  to  permit  these 
producers  to  continue  using  their 
existing  methods  beyond  the  August  6, 
19H5,  effective  date  of  the  regulation. 
This  approach  will  both  protect 
consumers  and  permit  dry  cured  or 
country  ham  producers  to  continue 
production  while  research  concerning 
the  effectiveness  of  current  processing 
techniques  is  undertaken. 

Done  ill  WaKliinglon.  DC.  on:  |un<;  6. 1985. 

Dunald  L.  Houston, 

Adininistniti  >r.  Food  S'lfi'ty  and  liispfcl Uw 
Hi  TV  ice. 

|FR  !)(ir.  B-Vnays  KiUd  6-17-85;  8:45  am| 
BILLING  coo*    3410-OM-ll 


9  CFR  Parts  322  and  381 

(Docket  No.  84-01  IF] 

Exempting  Military  Shipments 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Final  rule. 

summary:  On  January  11, 1985,  the  Food 
Safety  and  Inspection  Service  (FSIS) 
published  a  proposed  rule  to  exempt 
United  States  military  shipments  of 
meat  and  poultry  products  intended  for 
export  from  the  export  stamp 
requirement.  In  addition,  the  proposed 
rule  would  add  the  two  exemptions 
currently  provided  in  the  meat 
inspection  regulations  to  the  poultry 
products  inspection  regulations.  FSIS 
solicited  comments  on  the  proposed 
rule.  No  com.ments  were  received.  FSIS 
has  determined  that  the  proposed  rule 
should  be  made  a  final  rule.  This  action 
is  necessary  because  presently  the 
Federal  meat  inspection  regulations 
contain  only  two  limited  exemptions  to 
its  requirement  that  the  outside 
container  of  meat  and  meat  products 
intended  for  export  must  be  marked 
with  an  official  export  stamp  bearing  the 
number  of  the  export  certificate.  The 
poultry  products  inspection  regulations 
do  not  mandate  the  issuance  of  export 
certificates,  but  provide  for  their 
issuance  upon  request.  If  issued,  the 
export  container  must  be  stamped  with 
the  export  certificate  number.  The 
poultry  products  inspection  regulations 
do  not  provide  for  any  exemptions  for 
omitting  the  export  stamp  when  export 
certificates  are  issued.  FSIS  is,  therefore, 
also  adding  the  two  exemptions 
currently  provided  in  the  meat 
inspection  regulations  to  the  poultry 
products  inspection  regulations. 
EPFECTIVE  DATE:  June  18, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Richard  Mikita.  Acting  Director, 
Export  Coordination  Division, 
International  Programs.  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250 
(::02)  447-9051. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Agency  has  determined  that  this 
proposed  rule  is  not  a  "major  rule" 
under  Executive  Order  12291.  It  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment. 


productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  The  final  regulation  only 
codifies  existing  Agency  practices. 

Effect  on  Small  Entities 

The  Administrator,  FSIS,  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act.  Pub.  L.  96-354  (5  U.S.C.  601).  The 
final  regulation  only  codified  existing 
Agency  practices. 

Background 

On  January  11, 1985,  FSIS  published  in 
the  Federal  Register  (50  FR  1540)  a 
proposed  rule  to  exempt  United  States 
military  shipments  of  meat  and  poultry 
products  intended  for  export  from  the 
export  stamp  requirement.  The  Federal 
Meat  Inspection  Act  (21  U.S.C.  601  et 
seq.)  requires  that  meat  and  meat 
products  intended  for  export  be 
accompanied  by  a  certificate  issued  by 
an  authorized  inspector  indicating  that 
the  products  are  sound  and  wholesome, 
unless  the  Secretary  waives  the 
requirements  of  such  certificate  (21 
U.S.C.  617).  Further,  the  Federal  meat 
inspection  regulations  require  that  the 
outside  containers  of  products  intended 
for  export  be  marked  with  an  official 
export  stamp  bearing  the  number  of  the 
export  certificate  (9  CFR  322.1(a)).  The 
Federal  meat  inspection  regulations 
provide  two  exemptions  to  this  export 
stamp  requirement — product  intended 
for  ship  stores  and  small  quantities  of 
product  consigned  to  an  individual 
exclusively  for  personal  use  and  not  for 
sale  or  distribution. 

While  the  Poultry  Products  Inspection 
Act  (21  U.S.C.  451  et  seq.)  does  not 
require  that  a  certificate  accompany 
poultry  and  poultry  products  intended 
for  export,  most  exporters  and  importing 
countries  do  require  some  form  of 
certification  indicating  the  product's 
wholesomeness.  The  poultry  products 
inspection  regulations  require  that  the 
outside  containers  of  products  covered 
by  an  export  certificate  be  marked  with 
a  stamp  bearing  the  number  of  the 
export  certificate  (9  CFR  381.105(a)).  The 
poultry  products  inspection  regulations 
do  not  currently  provide  for  any 
exemptions  from  this  export  stamp 
requirement. 

The  Department  of  Defense  (DOD) 
assembles  shipments  of  meat  and 
poultry  products  in  military  staging 
warehouses  in  the  United  Slates.  The 
shipments  have  been  inspected  and 
certified  for  export  by  USDA.  The 
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shipments  are  disassembled  and 
reassembled  in  the  warehouses  to  meet 
the  specific  needs  of  military  bases 
located  outside  of  the  United  States. 
DOD  military  veterinary  officers 
recertify  the  reassembled  shipments  for 
export  by  using  information  obtained 
from  the  export  certificates  and  identify 
the  outside  containers  with  special 
symbols,  including  contract  number  and 
specifications.  As  a  matter  of  policy. 
FSIS  has  allowed  U.S.  military 
shipments  of  meat  and  poultry  products 
intended  for  export  to  be  exempted  from 
the  export  stamp  requirement.  FSIS  is 
amending  the  Federal  meat  inspection 
and  poultry  products  inspection 
regulations  to  reflect  this  policy  by 
adding  U.S.  military  shipments  as  an 
exemption  from  the  export  stamp 
requirement.  Concurrently.  FSIS  is 
amending  the  poultry  products 
inspection  regulations  by  adding  the  two 
current  exemptions  contained  in  the 
meat  inspection  regulations  relating  to 
ship  stores  and  personal  use. 

Comments  on  th«  Propoaed  Rul« 

FSIS  did  not  receive  any  comments  in 
response  to  the  proposed  rule. 

After  careful  consideration  of  all 
relevant  information  available  to  FSIS. 
the  Administrator  has  determined  that 
the  proposed  rtile  should  be  published 
as  a  permanent  regulation  as  set  forth 
below. 

Final  Rule 

As  required  by  1  CFR  18.20  (46  FR 
1762.  fanuary  22, 1981),  the  following  are 
the  indexing  terms  for  this  regulation: 

List  of  Subjects 

9  CFR  Part  322 

Meal  inspection.  Exports. 

9  CFR  Part  381 

Poultry  pi-oducts  inspection.  Exports. 
Official  marks.  Devices  and  Certificates. 

PART  322— {AMENDED! 

1.  The  authority  citation  for  Part  322 
continues  to  read  as  follows: 

Authority:  34  Stat.  1260.  79  Slat.  903.  as 
dmended.  81  Stat.  584.  M  Stat.  91.  4J8:  (21 
U  S.C  71  et  seq..  BOI  el  seq.  33  US  C.  1254). 

2.  Section  322.1(a)  (9  CFR  322.1(a))  is 
revised  to  rend  as  follows: 

§  322. 1     Manner  of  affixing  stamps  and 
marlting  products  for  export 

(rt)  The  out.side  container  (including 
cloth  wrappings)  of  any  inspected  and 
passed  product  for  export,  except  ship 
stores,  small  quantities  exclusively  for 
the  personal  use  of  the  consignee  and 
not  for  sale  or  distribution,  and 
shipments  by  and  for  the  US.  Armed 


Forces,  shall  be  marked  with  an  official 
export  stamp,  as  shown  in  §  312.8  of  this 
subchapter,  bearing  the  number  of  the 
export  certificate. 


PART  381— (AMENDED] 

3.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Authority:  71  Stat.  441.  76  Stat.  110.  as 
amended.  Sec.  14  (21  L'.SC.  451  et  seq). 

4.  Section  381.105(a)  (9  CFR  381.105(a)) 
is  revised  to  read  as  follows: 

§381.105    Export  certification;  marking  of 
containers. 

(a)  Upon  request  or  application  by  any 
person  intending  to  export  any  poultry 
product,  any  inspector  is  authorized  to 
issue  an  official  export  certificate  as 
prescribed  in  S  381.107  with  respect  to 
the  shipment  to  any  foreign  country  of 
any  inspected  and  passed  poultry 
product,  after  adequate  inspection  of  the 
product  has  been  made  by  the  inspector 
to  determine  its  identity  as  inspected 
and  passed  and  eligible  for  export: 
Provided,  that  the  product  is  offered  for 
inspection  at  an  official  establishment. 
Each  shipping  container  covered  by  the 
export  certificate,  except  ship  stores, 
small  quantities  exclusively  for  the 
personal  use  of  the  consignee  and  not 
for  sale  or  distribution,  and  shipments 
by  and  for  the  U.S.  Armed  Forces,  shall 
be  marked  with  an  official  export  stamp 
as  shown  in  \  381.104  bearing  the 
number  of  the  export  certificate.  Official 
export  certificates  will  be  issued  only 
upon  condition  that  the  products 
covered  thereby  shall  be  subject  to 
reinspectioR  at  any  place  and  at  any 
time  prior  to  exportation  to  determine 
the  identity  of  the  products  and  their 
eligibility  for  certification,  and  such 
certificates  shall  become  invalid  if  such 
reinspection  is  refused  or  discloses  that 
the  products  are  not  eligible  for 
certification.  If  reinspection  discloses 
that  any  poultry  products  covered  by  an 
export  certificate  are  not  eligible  for 
such  certification,  a  superseding 
certificate  setting  forth  such  findings 
shall  be  issued  and  copies  shall  be 
furnished  to  interested  persons. 

•  •  •  t  • 

Dune  at  Wa.shington.  D.C..  on  May  21.  1965. 

Donald  L  Houston, 

Administrator.  Food  Safety  and  Inspection 
Service. 

jFR  Doc  B5-14478  Filed  6-17-85;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  9 

Charge*  for  the  Production  of  Records 

agency:  Nuclear  Regulatory 
Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  by  revising  the  charges  for 
copying  records  publicly  available  at  the 
NRC  Public  Do(iument  Room  in 
Washington.  DC.  The  amendments  are 
necessary  in  order  to  refiect  the  change 
in  copying  charges  resulting  from  the 
Commission's  award  of  a  new  contract 
for  the  copying  of  records. 

EFFECTIVE  DATE:  June  18, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Philips.  Chief.  Rules  and 
Procedures  Branch.  Division  of  Rules 
and  Records,  Office  of  Administration, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Telephone:  301- 
492-7086. 

SUPPLEMENTARY  INFORMATION:  The  NRC 

maintains  a  Public  Document  Room 
(PDR)  at  its  headquarters  at  1717  H 
Street.  NW,  Washington.  DC.  The  PDR 
contains  an  extensive  collection  of 
publicly  available  technical  and 
administrative  records  that  the  NRC 
receives  or  generates.  Requests  by  the 
public  for  the  reproduction  of  records  at 
the  PDR  have  traditionally  been 
accommodated  by  a  copying  service 
contractor  selected  by  the  NRC.  The 
schedule  of  reproduction  charges  to  the 
public  established  in  the  copying  service 
contract  is  set  forth  in  10  CFR  9.14  of  the 
Commission's  regulations.  The  NRC  has 
recently  awarded  a  new  copying  service 
contract.  The  revised  fee  schedule 
refiects  the  changes  in  copying  charges 
to  the  public  that  have  resulted  from  the 
awarding  of  the  new  contract  for  the 
reproduction  of  records  at  the  PDR. 

Because  these  are  amendments 
dealing  with  agency  practice  and 
procedures,  the  notice  provisions  of  the 
Administrative  Procedure  Act  do  not 
apply  pursuant  to  5  U.S.C.  553(b)(A).  In 
addition,  the  PDR  users  were  notified  on 
]une  3, 1985.  that  the  new  contrac^was 
being  awarded  and  that  the  new  prices 
would  go  into  effect  on  June  10. 1985. 
The  amendments  are  effective  upon 
publication  in  the  Federal  Register. 
Good  cause  exists  to  dispense  the  usual 
30-day  delay  in  the  effective  date 
because  the  amendments  are  of  a  minor 
and  administrative  nature  dealing  with 
agency  procedures. 
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Regulator^  Flexibility  Act 

5  U.S.C.>652(a){4)(A)  requires  the  NRC. 
iis  a  Federal  agency,  to  promulgate 
regulations  ".  .  .  specifying  a  uniform 
schedule  of  fees  applicable  to  ail 
constitutent  units  of  such  agency." 
(emphasis  added).  Therefore,  no 
analysis  of  any  differential  impacts  on 
small  entities  is  necessary. 

Paperwork  Reduction  Act  Statement 

This  final  rule  contains  no  information 
collection  requirements  and  therefore  in 
not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1900  (44 
U.S.C.  3501  et  seq.). 

List  of  Subjects  in  10  CFR  Part  9 

Freedom  of  information,  Penalty, 
Privacy.  Reporting  and  recordkeeping 
requirements.  Sunshine  Act. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C,  553,  the  NRC 
is  adopting  the  following  amendments  to 
10  CFR  Part  9. 


than  17  x  11  inches  for  which  the  charge 
is  $1.25  per  square  foot  or  $2.60  for  a 
reduced  size  print  (18  x  24  inches). 

(iii)  Seventy-five  cents  per  microfiche 
to  microFich?. 

(iv)  One  dollar  per  aperture  card  to 
aperture  card. 

*  •         •         *         * 

(b)  •   •  • 

(1)  Sizes  up  to  8  V^  X  14  inches  made 
on  office  copying  machines — $0.05  per 
page  of  copy. 

*  •         •         •         • 

(f)  Charges  for  production  of  records 
in  Local  Public  Document  Rooms. 
Charges  for  the  reproduction  of  NRC 
documents  located  in  NRC  Local  Public 
Document  Rooms  (LPDRs)  may  vary 
according  to  location. 

Datud  at  Bethesda,  Maryland,  this  11th  dny 
of  June  1935. 

For  the  Nucleur  Regulatory  Commission. 
William  |.  Dircks. 
Executive  Director  for  Operations. 
I  re  Doc.  85-14635  Filed  6-17-85:  8:45  amj 

BIUJNC  CODE  7590-0 1-M 


PART  9— PUBLIC  RECORDS 

1.  The  authority  citation  for  Part  9  is 
revised  to  read  as  follows: 

Authority;  Sec  161.  68  Stut.  U4B.  us 
.imended  (42  U.S.C.  23D1):  sec.  201,  88  Stiit. 
1242.  as  amended  (42  U.S.C.  5841). 

Subpart  A  also  issued  under  5  U.S.C.  552 
.ind  31  U.S.C.  9710.  Subpart  B  also  issued 
under  5  U.S.C.  552a.  Subpart  C  also  is.sucd 
under  5  U.S.C.  552b. 

2.  In  §  9.14,  paragraphs  (a)(1)  and 
(b)(1)  are  revised  and  paragraph  (f)  is 
added  to  read  as  follows: 

§9.14    Charge*  for  producUon  or  records. 

(a)(1)  Charges  for  the  copying  of 
records  at  the  NRC  Public  Document 
Room  (PDR),  1717  H  Street,  NW, 
Washington,  DC  by  the  copying  service 
contractor  are  as  follows: 

(i)  Five  cents  per  page  for  paper  copy 
to  paper  copy,  except  for  engineering 
drawings  and  any  other  records  larger 
than  17  x  11  inches  for  which  the 
charges  vary  as  follows  depending  on 
the  reproduction  process  that  is  used: 
Xerographic  process — $1.25  per  square 
foot  for  large  documents  or  engineering 
drawings  (random  size  up  to  24  inches  in 
width  and  with  variable  length)  reduced 
or  full  size;  Photographic  process — $7.00 
per  square  foot  for  large  documents  or 
engineering  drawings  (random  size 
exceeding  24  inches  in  width  up  to  a 
maximum  size  of  42  inches  in  length)  full 
size  only. 

(ii)  Five  cents  per  page  for  microform 
to  paper  copy,  except  for  engineering 
drawings  and  any  other  records  larger 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  571 

185-462] 

Mortgage-Backed  Securities 

Dated:  June  10, 1985. 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Final  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  is  adopting  a  statement  of  policy 
concerning  the  accounting  for  reverse 
repurchase  agreements,  dollar  reverse 
repurchase  agreements,  dollar  reverse 
repurchase  agreements  which  are  rolled 
forward,  and  the  rollover  of  forward 
commitments  to  acquire  mortgage- 
backed  securities  for  all  reports 
submitted  to  the  Board  or  to  the 
Corporation.  It  is  the  intention  of  the 
Board  by  adopting  this  statement  of 
policy  to  eliminate  confusion  and 
inconsistent  accounting  treatment  in  this 
area.  The  statement  of  policy  will  be 
made  effective  as  of  December  31, 1984, 
as  the  Board  had  notified  the  public  it 
was  proposing  to  do  in  the  proposal. 
EFrECTlVE  DATE:  December  31, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Bloom,  Professional  Accounting 
Fellow,  Office  of  Examinations  and 
Supervision  (202-377-6392),  or  James  H. 
Underwood,  Attorney,  Corporate  and 
Securities  Division,  Office  of  the 
General  Counsel  (202-377-6649).  Federal 


Home  Loan  Bank  Board,  1700  G  Street, 
NW..  Washington.  D.C.  20552. 
SUPPLEMENTARY  INFORMATION:  By  Board 

Resolution  ,No.  84-679.  dated  November 
30. 1984,  the  Federal  Home  Loan  Bank 
Board  ("Board"),  as  the  operating  head 
of  the  Federal  Savings  and  Loans 
Insurance  Corporation  ("FSLIC"  or 
Corporation),  proposed  to  adopt  a 
statement  of  policy  pertaining  to  the 
regulatory  accounting  for  certain 
mortgage-backed  security  transactions. 
The  Board's  action  in  this  area  was  in 
response  to  the  increasing  activity  by 
insured  institutions  in  transactions 
involving  the  sale  and  repurchase  of 
mortgage-backed  securities.  Since  the 
accounting  standard-setting  bodies  have 
not  yet  fully  addressed  certain  aspects 
of  these  transactions,  there  currently 
exists  considerable  confusion  and 
controversy  regarding  the  distinction 
between  the  accounting  for  reverse- 
repurchase  agreements,  dollar  reverse- 
repurchase  agreements,  dollar  reverse- 
repurchase  agreements  which  are 
subsequently  "rolled"  or  extended,  and 
the  rollover  of  forward  commitments  to 
purchase  mortgage-backed  securities. 
As  a  result,  inconsistent  accounting 
treatment  is  being  applied  to  similar 
transactions,  which  is  of  concern  to  the 
Board.  The  Board  therefore  decided  to 
address  this  issue,  taking  into 
consideration  the  desirability  of 
consistent  accounting  treatment  as  well 
as  the  need  to  retain  a  potentially 
economically  sound  financial  tool  for 
the  thrift  industry. 

The  Board's  staff  held  numerous 
meetings  with  representatives  of  the 
accounting  profession,  investment 
banking  firms  and  other  informed 
persons  during  the  development  of  the 
proposed  statement  of  policy.  The 
purpose  of  these  meetings  was  twofold: 
(1)  'To  develop  criteria  that  could  be 
used  to  assess  whether  dollar  reverse- 
repurchase-agreement  transactions 
involved  securities  that  were 
substantially  the  same:  and  (2)  to 
identify  criteria  that  could  be  used  to 
ascertain  speculative  rather  than 
investment  intent. 

The  Board  received  24  comment 
letters  addressing  the  proposal:  16 
comments  were  received  from  insured 
institutions,  three  from  trade  groups,  two 
from  brokerage  firms,  one  from  the 
Securities  and  Exchange  Commission 
( "SEC"),  one  from  an  accounting  firm 
and  one  from  the  Financial  Accounting 
Standards  Board  ("FASB").  While 
almost  all  of  the  letters  supported  the 
Board's  proposed  action  in  this  area,  a 
number  of  commenters  made 
suggestions  and  raised  issues;  these  are 
discussed  below.  After  consideration  of 
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the  comments,  the  existing  ar.counting 
literature  and  existing  practices  of  the 
thrift  industry  and  the  marketplace  in 
general,  the  Board  has  determined  to 
adopt  the  statement  of  policy 
substantially  as  proposed,  with 
modiHcations  as  described. 

Discussion  of  Comments 

Establishment  of  Generally  Accepted 
Accounting  Principles  ("GAAP")  by  the 
Board 

Six  commenters  took  exception  to 
language  in  the  proposed  statement  of 
policy  that  was  interpreted  as  an 
attempt  by  the  Board  to  set  GAAP.  The 
Buard  recognizes  and  acknowledges 
that  since  1973  the  FASB  has  been  the 
organization  in  the  private  sector 
designated  to  establish  standards  of 
financial  accounting  and  reporting 
(GAAP).  It  is  and  was  the  Board's 
intention  to  rely  upon  the  private  sector 
to  establish  GAAP,  as  evidenced  by  the 
following  excerpt  from  the  November  30. 
1984  proposal: 

In  aiTiving  at  this  proposed  polic:y.  the 
Buard  has  considered  existing  accounting 
litprature.  as  noted  above,  that  it  tielieves  to 
be  relevant  to  the  transactions  at  hand  and 
existing  practices  of  the  thnft  industry  and 
the  marketplace  in  general.  The  accounting 
for  these  transactions  is  expected  to  tie 
n!viewed  in  the  near  future  by  authoritative 
accounting  bodies.  Generally  anctipted 
accounting  principles  ("CAAF)  may  be 
affected  by  those  deliberations.  The  necessity 
of  a  Board  policy  statement  in  this  .irea  will 
t>e  reassessed  at  such  time. 

To  avoid  any  confusion  or 
misunderstanding  regarding  the  scope  or 
applicability  of  this  statement  of  policy, 
the  Board  has  modified  the  wording  of 
%  571.16(a)  (to  be  codified  at  12  CFR 
5ri.l6(a))  to  state  that  "[t|he  accounting 
treatment  hereafter  described  ...  is  to 
be  used  by  all  insured  institutions  when 
preparing  reports  or  financial  statements 
primarily  for  filing  with  the  Board  or  the 
Corporation." 

Holding  Periods 

Seven  commenters  addressed  the 
proposed  35-consecutive-day  holding 
period  for  qualification  as  an  investment 
rather  than  a  speculative  holding.  The 
comments  were  generally  focused  upon 
three  aspects  of  this  proposed  policy: 
The  initial  and  yearly  holding  periods, 
and  holding  periods  prior  to  execution  of 
a  reverse-repurchase  agreement. 

1.  Initial  Molding  Period 

Six  commenters  felt  that  the  proposed 
holding  period  was  excessive. 
Commenters  also  agreed  that,  due  to  the 
operation  of  the  mortgage  securities 
market,  the  35-day  requirement  would 
generally  turn  out  to  be  much  longer.  On 


the  other  hand,  one  commenter  felt  that 
35  days  were  inadequate. 

In  proposing  the  35-day  criterion,  the 
Board  was  seeking  to  establish  an 
objective  and  verifiable  measure  that 
could  be  used  to  assess  management's 
purpose  in  acquiring  and  holding  the 
mortgage-backed  security.  The  Board 
preliminarily  chose  the  35-day  period  as 
adequate  to  serve  this  purpose  without 
significantly  reducing  management's 
flexibility  in  operating  an  institution. 
Recently,  the  AICPA's  Statement  of 
Position  "Accounting  for  Dollar 
Repurchase — Dollar  Reverse 
Repurchase  Agreements  by  Seller- 
Borrowers"  was  amended  by  the 
Accounting  Standards  Executive 
Committee  of  the  AICPA  to  require  a 
reasonable  holding  period,  such  as  35 
days,  for  qualifying  these  types  of 
transactions  as  investments,  thus 
ratifying  the  Board's  initial  assessment 
of  the  period  as  reasonable. 

Accordingly,  the  Board  has  decided  to 
adopt  the  35-day  holding-period  policy 
as  proposed.  .  « 

2.  Yearly  Holding  Period 

The  Board  has  received  a  number  of 
comments  and  was  the  beneficiary  of  a 
discussion  by  FASB's  Emerging  Issues 
Task  Force  regarding  the  types  of 
transactions  that  would  qualify  under 
the  Board's  35-day  holding-period  policy 
for  dollar  reverse-repurchase-agreement 
transactions.  The  Board  has 
incorporated  in  its  policy  the  suggestion 
so  received  that  the  yearly  35-day 
holding-period  criterion  cannot  be 
satisfied  by  funding  the  acquisition  of 
the  security  by  means  of  a  reverse- 
repurchase  agreement.  The  Board  notes 
that  this  would  not  apply  to  the  initial 
35-day  holding  period  for  the  security 
prior  to  the  execution  of  a  dollar 
reverse-repurchase  agreement:  this 
initial  holding  period  may  be  met  if  the 
security  has  previously  been  used  for  a 
reverse-repurchase  agreement. 

3.  Holding  Period  Prior  to  Execution  of  a 
Reverse-Repurchase  Agreement 

Three  commenters  addressed  the 
issue  of  a  holding  period  for  reverse- 
repurchase  agreements,  which  was  not 
addressed  in  the  proposal.  One 
commenter  requested  clarification  of  a 
holding  period,  if  any.  that  would  have 
to  be  met  prior  to  the  execution  of  a 
reverse-repurchase  agreement,  another 
commenter  urged  a  35-day  (or  longer) 
holding  period  for  a  mortgage-backed 
security  prior  to  the  execution  of  a 
reverse-repurchase  agreement,  while  a 
third  commenter  stated  that  there  was 
no  need  for  the  Board  to  regulate 
reverse-repurchase-agreement 
transactions. 


The  Board  does  not  perceive  a  need  to 
change  the  accounting  policy  applicable 
to  reverse-repurchase-agreement 
transactions.  Accordingly,  the  Board  has 
not  extended  the  initial-holding-period 
criterion  to  securities  that  are  utilized 
for  reverse-repurchase  agreements. 

Criteria  to  Determine  "Substantially  the 
Same  "  Securities 

Five  of  the  commenters  pointed  out 
that  the  definition  of  "good  delivery 
security"  used  in  the  proposed  policy 
statement  applied  only  to  Federal  Home 
Loan  Mortgage  Corporation  ( "FHLMC") 
certificates,  and  argued  that  this  did  not 
provide  sufficient  flexibility  to  permit 
the  market  definition  of  good  delivery 
for  each  type  of  mortgage-backed 
security  to  control  the  transactions.  I'hn 
Board  has  therefore  clarified  proposi^d 
paragraphs  571.16(c)(4)(v)  and  {c){6)  to 
indicate  that  the  criterion  to  be  used  in 
this  assessment  is  the  criterion  used  by 
the  market  for  "the  specific  transaction. 

Proposed  S  571.16(c)(4)(iii)  provided 
that  mortgage-backed  securities  must 
have  the  same  original  stated  term  to 
maturity  to  qualify  as  substantially  the 
same.  One  commenter  opined  that  this 
criterion  was  not  feasible  and  suggested 
that  it  be  changed  to  require  that  the 
underlying  mortgages  collateralizing  the 
security  have  the  same  original  term  to 
maturity.  The  Board  agrees  with  the 
commenter  that  this  change  would 
better  reflect  substantially  the  same 
characteristics  and  the  criterion  has 
been  modified  accordingly. 

One  commenter  noted  that  the 
"substantially  the  same"  criteria 
proposed  by  the  Board  differ  from  those 
in  the  I»roposed  AICPA  Statement  of 
Position.  "Definition  of  'Substantially 
the  Same'."  The  Board  agrees  that 
existence  of  conflicting  criteria  in  this 
area  is  undesirable,  and  will  monitor  the 
progress  of  the  AICPA's  proposal  and 
comments  received  upon  it  to  determine 
whether  future  changes  to  its  policy  will 
be  appropriate. 

One  of  the  brokerage  commenters 
suggested  that  the  Board  broaden  the 
definition  of  "substantially  the  same"  to 
permit  classification  of  a  GNMA  I 
mortgage-backed  security  as 
substantially  the  same  as  a  GNMA  II 
mortgage-backed  security.  The  Board 
has  reviewed  these  types  of  securities 
and  notes  that  while  in  the  GNMA  I 
program  the  coupon  rate  on  the 
mortgages  collateralizing  the  security  is 
the  same  as  the  coupon  rate  on  the 
security,  the  GNMA  II  program  permits 
a  fairly  large  variance  between  the 
coupon  rate  on  the  loans  versus  the 
interest  rate  on  the  security.  For  this 
reason,  the  Board  has  determined  not  to 
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perm.t  these  types  of  securities  to  be 
classified  as  substantially  the  same.  As 
noted  above,  the  Board  will  monitor 
development  of  the  AlCPA's  Proposed 
Statement  of  Position  on  the  definition 
of  "substantially  the  Bame."  Should 
AICPA  reach  a  conclusion  that  these 
typos  of  instruments  ere  substantially 
the  same,  the  Board  itiay  re-examine  its 
position.  I 

Funding  Test  | 

Eight  comments  addressed  the  Board's 
proposal  that  institutions  engaging  in 
reverse-repurchase  and  dollar  reverse- 
repurchas^  agreements  demonstrate 
Iheir  ability  to  fund  all  outstanding 
positions.  Three  of  the  commenters  felt 
that  the  funding  test  was  nebulous  and 
that  is  should  be  eliminated,  while  one 
commenter  pointed  out  that  a 
demonstrated  ability  to  fund  is  not 
required  for  any  other  transaction.  Two 
commenters  stated  that,  without  a 
showing  of  ability  to  fund  the 
reacquisifion  of  the  reverse-repurchase 
and  dollar  reverse-repurchase 
agreements  from  short-term  liquid 
assets,  the  funding  test  would  not  lead 
to  the  uniform  reporting  of  these 
transactions.  While  not  commenting 
specifically  on  the  pros  and  cons  of  the 
funding  test,  two  respondents  stated 
that  the  manner  in  which  the  Board 
expected  institutions  to  demonstrate 
their  ability  to  fund  these  transactions 
was  not  explained  in  the  proposed 
policy  statement. 

The  Board  initially  considered 
proposing  that  insured  institutions  be 
able  to  demonstrate  their  ability  to  fund 
outstanding  reverse-repurchase  and 
dollar  reverse-repurchase  agreements 
from  short-term  liquid  assets. 
Consideration  of  that  approach  arose  in 
connection  with  the  Board's  concern 
that  insitutions  might  structure 
transactions  in  a  manner  that 
exacerbated  their  interest-rate-risk 
exposure:  i.e.,  using  the  mortgage- 
backed  security  for  a  short-term 
borrowing  while  investing  the  proceeds 
from  the  borrowing  in  long-term  assets. 
While  continuing  to  be  concerned  about 
this  possibiility,  the  Board  recognized 
that  its  "Interest-Rate-Risk 
Management"  policy  statement,  adopted 
in  August  1984  (cite),  directed 
institutions  to  address  their  exposure  to 
interest-rate  risk,  and  therefore 
concluded  that  the  short-term-liquid- 
assets  funding  test  should  not  be 
necessary. 

The  funding  test,  included  in  the 
proposed  policy  statement  at 
§  571.16(d)(2)(ii),  has  been  modified  to 
clarify  that  demonstration  of  that  ability 
10  fund  could  be  met  in  a  number  of 
ways  including,  but  not  limited  to.  (1) 


— ^--, 

having  excess  liquidity,  (2)  open  lines  of 
credit,  and  (3)  unused  borrowing 
capacity  (such  as  Federal  Home  Loan 
Bank  advances). 

.4,i,\i,'rfi'o/e  Limitation  on  Forward 
Commitments 

Two  commenters  objected  that  the 
inclusion  of  rolled  commitments  to 
purchase  mortgage-backed  securities  as 
outstanding  commitments  subject  to  the 
limitations  of  §  563.17-3  would 
constitute  "double  counting."  These 
commenters  assumed  that  the  rolled 
commitments  would  be  recorded  as 
liabilities,  and  therefore  argued  that  the 
transactions  should  not  be  included  with 
outstanding  forward  commitments  for 
purposes  of  the  §  563.17-3  limitations. 

In  response,  the  Board  notes  that 
when  a  commitment  to  purchase 
mortgage-backed  securities  is  rolled,  the 
transaction  is  to  be  recorded  as  a  sale 
and  commitment  to  purchase.  It 
therefore  follows  that  the  outstanding 
liability  would  not  be  recorded  by  the 
institution.  The  Board  did  not  intend  nor 
does  it  believe  that  the  stated  policy 
would  either  put  any  new  limitation  on 
forward  commitments  or  "double-count" 
a  transaction. 

Disclosure  of  AH  Open  Positions 

The  accounting-firm  commenter  and 
the  SEC  both  suggested  that  the  Board 
require  increased  disclosure  of 
repurchase  transactions.  The  SEC 
suggested  that  this  disclosure  should 
encompass  all  repurchase  transactions 
while  the  accounting  firm  focused  upon 
the  "disclosure  of  the  financial 
statement  effect  of  marking  to  market 
open  forward-commitment  dollar  rolls  in 
financial  statements  covering  the 
transition  period  provided  in  12  CFR 
571.16(e)." 

It  is  the  Board's  view  that  the  question 
of  the  adequacy  of  financial-statement 
disclosure  of  repurchase-agreement 
transactions  should  be  determined  by 
the  accounting  standard-setting  bodies. 

Prospective  Application 

One  commenter  felt  that  proposed 
§  571.16(e)(4)  failed  to  provide 
sufficiently  comprehensive  treatment  for 
future  rollovers  of  forward-commitment 
transactions,  while  another  commenter 
suggested  that  the  Board  should  exempt 
institutions  from  the  provisions  of  the 
policy  statement  if  the  outstanding 
positions  were  less  than  two  percent  of 
assets.  The  Board  made  clear  its 
intention  to  apply  its  policy  equally  to 
all  institutions,  and  believes  that  the 
transition  period  provides  adequate  time 
to  insured  institutions  to  unwind  any 
open  positions. 
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'  Recordkeeping  Requirement 

Three  commenters  perceived  the 
recordkeeping  aspects  of  the  policy 
statement  as  unnecessary  and 
burdensome.  In  addition,  certain 
information  proposed  to  be  disclosed  to 
the  board  of  directors  of  each  institution 
involved  in  these  transactions  was 
considered  irrelevant  by  several 
commenters.  ^^^y^ 

After  considering  these  comments  and 
recognizing  that  the  only  reason  for 
including  these  provisions  was  to 
provide  institutions  with  a  method  of 
documenting  that  their  accounting 
practices  were  consistent  with  the 
Board's  policy,  the  Board  has 
determined  not  to  provide  a 
recordkeeping  or  reporting  format  and 
has  accordingly  deleted  the  proposed 
provision. 

Maximum  Term  for  a  Dollar  Reverse- 
Repurchase  Agreement 

The  proposed  statement  of  policy 
limited  the  maximum  term  of  a  dollar 
reverse-repurchase  agreement  and  a 
dollar  reverse-repurchase  agreement 
that  is  rolled  forward  or  extended  one 
year  prior  to  taking  the  security  into 
portfolio.  It  was  suggested  by  one 
commenter  that  the  one-year  time  period 
should  be  shortened. 

The  Board  did  not  want  to 
unnecessarily  limit  management's 
flexibility  and  thus  chose  the  one-year 
time  period  as  being  representative  of  a 
short-term-debt  type  of  transaction.  The 
Board  continues  to  be  of  the  view  that 
the  one-year  limit  is  reasonable  and  will 
not  unduly  restrict  management 
flexibility. 

Securities  Covered  by  the  Policy 

The  mortgage-backed  securities  most 
commonly  utilized  for  the  transactions 
noted  above  are  Government  National 
Mortgage  Association  (GNMA),  Federal 
Home  Loan  Mortgage  Corporation 
(FHLMC).  and  Federal  National 
Mortgage  Association  (FNMA) 
securities.  The  reference  to  these 
securities  is  not,  however,  intended  to 
restrict  application  of  this  policy  to 
those  specific  securities,  as  it  also  would 
apply  to  other  similar  mortgage-backed 
securities. 

Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act.  Pub.  L  No.  96-354,  94 
Stat.  1164  (Sept.  19, 1980),  the  Board  is 
providing  the  following  final  regulatory 
flexibility  analysis: 

1.  Reasons,  objectives,  and  legal 
bases  underlying  the  policy.  These 
elements  have  been  discussed 
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elsewhere  in  the  supplementary 
information. 

2.  Small  eptities  lo  >*hit  h  the  policy 
would  apply.  The  policy  applies  to  all 
insured  institutions. 

3.  Impact  of  the  policy  on  small 
institutions.  To  the  extent  that  the  policy 
affects  small  institutions,  this  has  been 
discussed  elsewhere  in  the 
supplementary  information. 

4.  Ov  er'upping  or  conflicting  federal 
rules.  There  are  no  federal  rules  which 
duplicate,  overlap,  or  conflict  with  the 
policy. 

5.  Alternatives  to  the  policy.  No  other 
alternative  would  provide  for 
consistency  in  accounting  treatment  of 
the  covered  activities. 

List  of  Subjects  in  12  CFR  Part  571 

Savings  and  loan  associations. 
Federal  Savings  and  Loan  Insurance 
Corporation. 

Accordingly,  the  Board  hereby 
amends  Part  571.  Subchapter  D.  Chapter 
V.  Title  12  of  the  Code  of  Federal 
RpSulations,  as  set  forth  bt-low. 

SUBCHAPTER  O-FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  571— STATEMENTS  OF  POLICY 

1.  The  authority  for  12  CFR  Part  571 
would  continue  to  read: 

Authority:  Sees.  402,  403.  407.  48  Sldl.  1256. 
1257.  1280.  ds  amended:  12  U.S.C.  1725.  172fi. 
1730:  Reorg.  Plan  No.  3  of  1947.  3  CJ-T*.  1943- 
48  Comp..  p.  1071. 

2.  Add  a  new  S  571.16  as  follows: 

§  571.16    Mortgage-backed-securiti«s 
transaction. 

(a)  General.  (1)  The  aci:ountmg 
treatment  described  in  this  section  for 

Reverse  repurchase  agreements; 

Dollar  reverse  repurchase  agreements: 

Dollar  reverse  repurchase 
agreements — with  rollovers  or 
extensions; 

Rollovers  or  extensions  of  forward 
commitments  to  purchase  mortgiige- 
backed  securities  ("forward 
commitnitint  dollar  rolls"); 

is  to  be  u^cd  by  all  insured  institutions 
when  prepaiing  reports  or  financial 
statements  primarily  for  filing  with  the 
Board  or  the  Corporation. 

(2)  The  accounting  treatment  for 
mortg.'ige-backed  securities  transactions 
depends  on  whether  the  transactions 
are.  in  substance,  sales  and  purchases  of 
securities,  financing  transactions,  or  the 
rollover  of  forward  commitments  to 
purchase  securities.  When  the  security 
to  be  repurchased  is  not  either  identical 
to  or  substantially  the  same  as  the 
security  sold,  the  transaction  is 
C(jnsidered  to  be  a  sale  and  purchase 
and  not  a  financing  transaction.  This 


differentiation  is  critical  since  a  sale 
and  purchase  requires  recognition  of 
gain  or  loss  upon  initiation  of  the 
transaction:  a  financing  does  not.  Gain 
or  loss  shall  be  recognized  upon  rollover 
of  forward  commitments  to  purchase 
mortgage-backed  securities. 

(3)  Repurchase  agreements  to  maturity 
must  be  accounted  for  as  sales  and 
purchases  and  are  not  discussed  in  this 
statement  of  policy. 

(4]  An  insured  institution  engaging  in 
mortgage-backed-securities  financing 
arrangements  shall  have  readily 
available  the  following  information 
regarding  such  transactions: 

(i)  Type  of  security  and  the  time  it  has 
been  held  in  portfolio  before  being  used 
to  enter  into  the  sell/buy; 

(ii)  Detail  of  prices,  interest  costs  and 
cash  flows  at  each  rollover 

(iii)  Broker  or  other  party  to  the 
transaction: 

(iv)  Expiration  date  of  the  contract; 

|v)  A  description  of  the  security 
reacquired; 

(vi)  Documentation  of  the  approval  of 
the  transactions  by  the  institution's 
Board  of  Directors. 

(b)  Reverse-repurchase  agi'eenwnts 
and  rollovers  of  these  agreements.  (1)  A 
reverse-repurchase  agreement  is  an 
agreement  (contract)  to  sell  and 
repurchase  ("sell /buy")  the  identical 
mortgage-backed  security  within  a 
specified  time  at  a  specified  price.  These 
transactions  are  equivalent  to  borrowing 
funds  in  an  amount  equal  to  the  sales 
price  of  the  related  mortgage  backed 
security.  For  example,  if  an  institution 
wishes  to  borrow  funds  with  a 
mortgage-backed  security  as  collateral, 
it  may.  in  lieu  of  direct  borrowing, 
arrange  to  temporarily  sell  the  security 
with  an  agreement  to  repurchase  the 
identical  security  on  a  future  date  at  a 
specified  price.  During  the  term  of  this 
agreement,  the  institution  continues  to 
receive  principal  and  interest  payments, 
on  the  security. 

(2)  In  these  transactions,  mortgage- 
backed  securities  are  "owred  '  and  in 
the  institution's  investment  portfolio 
prior  to  the  initial  sell/buy.  For  purposes 
of  this  statement  of  policy,  "ov.ned" 
means  mortgage-backed  securities 
which  are  in  portfolio  and  have  bocn 
acquired  by  the  institution  for 
investment  purposes.  Mortgage-backed 
securities  which  have  been  formed  by 
the  pooling  of  mortgage  loans  held  by 
the  institution  meet  these  criteria. 

(3)  Reverse-repurchase  agreentents 
involve  identical  securities,  and  tne 
substance  of  the  transaction  is  a  ., 
borrowing.  These  agreements  shall  be 
accounted  for  as  financing  transactions 
with  no  current  gain  or  loss  recognition 
at  the  time  of  the  sell/buy.  When  fund.s 


are  borrowed  under  a  reverse- 
repurchase  agreement,  a  liability  shall 
be  established  for  the  amount  of  the 
proceeds.  The  investment  mortgage- 
backed  security  account  shall  not  be 
relieved  of  the  collateral  mortgage- 
backed  security.  Interest  cost  on  these 
agreements  shall  be  reported  as  an 
expense  and  not  recorded  net  of  interest 
income. 

(4)  Rollovers  and  extensions  of 
reverse-repurchase  agreements  shall  be 
accounted  for  based  on  the  facts  and 
circumstances  at  the  time  of  the  rollover 
or  extension.  When  the  rollover  involves 
the  identical  security,  the  transaction 
shall  continue  to  be  accounted  for  as 
described  in  paragraph  (b)(1)  of  this 
section.' 

(c)  Dollar  reverse-repurchase 
agreements.  (1)  A  dollar  reverse- 
repurchase  agreement  is  an  agreement 
(contract)  to  sell  a  mortgage-backed 
security  from  an  investment  portfolio 
and  subsequently  repurchase  a 
mortgage-backed  security,  which  is  of 
the  same  issuer  but  which  is  not  the 
original  mortgage-backed  security, 
within  a  specified  time  and  at  a 
specified  price.  Fixed-coupon  and  yield- 
maintenance  dollar  agreements  are  the 
most  common  agreements.  In  a  fixed- 
coupon  agreement,  the  seller  and 
purchaser  agree  that  delivery  will  be 
made  with  a  mortgage-backed  security 
having  the  same  stated  coupon  interest 
rate  as  the  security  sold.  In  a  yield- 
maintenance  agreement,  the  parties 
agree  that  delivery  will  be  made  with  a 
security  that  will  provide  the  seller  a 
yield  that  is  specified  in  the  agreement. 
During  the  term  of  the  contract,  the 
institution  transfers  the  security  to  the 
lender  and  the  security  is  no  longer 
registered  in  the  institution's  name.  The 
institution  receives  no  principal  and 
interest  payments  on  the  security  during 
the  agreement's  term.  The  security  to  be 
repurchased  is  typically  on  a  "to  be 
assigned"  basis,  meaning  the  pools  of 
mortgages  to  secure  a  reacquired 
security  have  been  formed  but  not 
specifically  identified. 

(2)  For  purposes  of  this  statement  of 
policy,  under  the  fixed-coupon  dollar 
reverse-repurchase  agreement,  the 
mortgage-backed  security  lo  be  sold 
must  be  initially  owned  by  the 
institution  and  held  in  its  investment 
portfolio  for  a  minimum  of  35 
consecutive  days  prior  to  the  initi.ition 
of  the  scll/buy  contract.  Securities 
which  have  been  formed  by  the  pooling 
of  mortgage  loans  that  have  been  held 
by  the  institution  for  35  days  meet  this 
35-day  holding-period  criterion. 

(3)  Fixed-coupon  dollar  reverse- 
repurchase  agreements  involving 
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substuntially  the  same  mortgage-backed 
securities  should  be  accounted  for  as 
collateralized  borrowing  arrangements 
(fitiiinci/>gs). 

(4)  Mortgage-backed  securities  are 
considered  substantially  the  same  only 
when  all  of  the  following  criteria  are 
mot: 

(il  The  securities  are  collateralized  by 
similar  mortgages  (e.g.,  single-family 
residential  mortgages  for  single-family 
residential  mortgages): 

(ii)  They  are  of  the  same  type  of  fixed- 
coupon  instrument  (e.g..  GNMA  for 
GNMA,  FHIJV1C  for  FH1.MC,  FNMA  for 
FNMA): 

(iii)  The  mortgages  collateralizing  the 
securities  must  be  similar  as  to 
nuilurities  (that  is,  expected  remaining 
lives)  resulting  in  approximately  the 
same  market  yield; 

(iv)  The  securities  have  identical 
coupon  interest  rateg;  and 

(v)  The  aggregate  principal  amounts  of 
mortgage-backed  securities  given  up  and 
mortgage-backed  securities  reacquired 
must  be  within  the  accepted  "good 
delivery"  standard  for  the  type  of 
mortgage-backed  security  involved. 

(5)  The  accounting  for  fixed-coupon 
dollar  reverse-repurchase  agreements  is 
the  same  as  the  accounting  for  reverse- 
repurchase  agreements.  When  funds  are 
borrowed  under  this  type  of  agreement, 
a  liability  shall  be  recorded  for  the 
amount  of  the  proceeds.  The  investment 
mortgage-backed  security  account  shall 
not  be  relieved  of  the  collateral 
mortgage-backed  security.  Amortization 
of  the  original  premium  or  accretion  of 
the  original  discount  and  interest 
income  of  the  original  security  shall 
continue  to  be  recorded  even  if  there  is 
an  exchange  of  fixed-coupon  mortgage- 
backed  securities. 

(6)  In  conformance  with  paragraph 
(r)(4)(v)  of  this  section,  the  aggregate 
principal  amounts  of  the  mortgage- 
backed  securities  sold  and  reacquired 
must  be  within  the  accepted  delivery 
standards  for  the  types  of  mortgage- 
backed  security  involved.  If  the 
principal  amount  of  the  securities 
repurchased  in  a  fixed-coupon  dollar 
reverse-repurchase  transaction  is 
greater  than  that  of  those  originally  sold, 
the  difference  shall  be  recorded  in  the 
investment  account  as  though  a  separate 
acquisition  of  additional  securities  had 
occurred.  If  the  principal  amount  is  less, 
the  investment  account  must  be  relieved 
of  the  proportionate  share  of  mortgage- 
backed  securities  that  have  been  sold, 
and  gains  or  losses  adjusted  for  the  pro 
rata  share  of  unamortized  premium  (or 
discount). 

(7)  To  qualify  as  a  financing  for 
accounting  purposes,  the  settlement 
term  on  the  fix^d-coupon  dollar  reverse- 


repurchase  agreement  shall  not  exceed 
twelve  months  from  the  initiation  date 
(original  "sell"  date). 

(8)  A  fixed-coupon  agreement  that 
contain  a  right-of-substitution  clause  or 
that  provides  an  option  to  the  lender  to 
deliver  mortgage-backed  securities 
priced  to  result  in  a  significantly 
different  yield  shall  be  accounted  for  in 
the  same  manner  as  a  yield- 
maintenance  agreement  (i.e.,  current 
recordation  of  gains  and  losses). 

(9)  If  the  elements  comprising  the 
"substantially  the  same"  criterion  (set 
forth  in  paragraph  (c)(4)).  the  holding- 
period  criterion  (set  forth  in  paragraph 
(c)(2)).  or  the  term-of-agreement 
criterion  (set  forth  in  paragraph  (c)(7)) 
have  not  all  been  met.  transaction  shall 
be  accounted  for  as  a  sale  and  purchase 
of  mortgage-backed  securities  rather 
than  as  a  financing.  Thereafter,  the 
position  shall  be  marked  to  market  as  a 
speculative  transaction  in  each 
accounting  period  until  the  securities  are 
reacquired. 

(10)  The  accounting  for  fixed-coupon 
dollar  reverse-repurchase  transactions 
entered  into  prior  to  December  31. 1984. 
shall  be  accounted  for  as  specified  in 
memoranda  of  the  Office  of 
Examinations  and  Super\'ision  as 
furnished  from  time  to  time.  For 
example,  a  transaction  entered  into  on 
November  30. 1984.  with  a  thirteen- 
month  term  would  not  be  subject  to  the 
holding-period  criterion,  the 
"substantially  the  same"  criteria  (except 
that  the  securities  must  have  identical 
coupon  rates),  or  the  length-of-time 
criterion  for  purposes  of  qualifying  for 
financing  accounting  (through  December 
31. 1985).  because  the  transaction  was 
initiated  prior  to  December  31, 1984. 
Transactions  entered  into  on  or  after 
December  31. 1984.  shall  be  accounted 
for  as  provided  in  this  statement  of 
policy. 

(11)  Yield-maintenance  dollar  reverse- 
repurchase  agreements  do  not  represent 
transactions  involving  substantially 
identical  mortgage-backed  securities 
and.  therefore,  must  be  accounted  for  as 
sales  and  purchases,  regardless  of  when 
initiated. 

(d)  Dollar  reverse  repurchase 
agreements  with  rollovers  or  extensions. 
(1)  A  rollover  or  extension  of  a  dollar 
reverse-repurchase  agreement  occurs 
when  an  institution  decides  not  to 
accept  delivery  of  a  fixed-coupon 
mortgage-backed  security  at  the 
repurchase  date  but  rather  decides  to 
"roll  it  forward"  by  means  of  a  sell/buy 
transaction  in  which  the  position  is 
offset  and  extended  for  another 
specified  period  of  time.  Typically,  to 
the  extent  the  market  value  of  the  fixed- 
coupon  security  has  increased  or 


decreased  in  value  due  to  interest-rate 
fluctuations  from  the  original  sale  date 
to  the  roll  date,  the  institution  will  pay 
or  receive  payment  for  such  price 
fluctuations.  The  other  characteristics  of 
a  dollar  reverse-repurchase  agreement 
which  are  present  in  its  initial  term  (e.g., 
no  receipt  of  principal  and  interest 
payments,  securities  not  registered  in 
the  institution's  name)  also  are  present 
in  the  "roll"  periods. 

(2)  Once  the  roll  period  commences, 
the  rolled  fixed-coupon  dollar  reverse- 
repurchase  agreement  shall  continue  to 
be  accounted  for  as  a  financing,  when 
the  following  conditions  exist: 

(i)  Within  twelve  months  from  the 
date  of  the  initial  sell/buy  transaction 
(as  described  in  paragraph  {c)(l)  of  this 
section),  the  institution  shall  fund  the 
security  (this  condition  is  not  satisfied  if 
the  security  is  funded  via  a  reverse- 
repurchase  agreement),  accept  delivery, 
close  out  its  position,  and  place  in  its 
investment  portfolio  the  fixed-coupon 
mortgage-backed  security.  To  qualify  as 
being  placed  in  the  institution's 
investment  portfolio,  the  security  shall 
be  registered  in  the  institution's  name. 
For  future  dollar  reverse-repurchase 
transactions  using  these  reacquired 
securities,  in  order  for  these 
transactions  to  be  accounted  for  as 
financings,  the  security  shall  remain  in 
the  institution's  invratjnent  portfolio  for 
at  least  35  consecuiive  days.  These 
conditions  are  intended  to  demonstrate 
the  institution's  ability  to  fund  the 
purchase  of  the  secuHtics  and  intent  to 
hold  the  securities  for  investment 
purposes. 

(ii)  At  all  times  during  the  rollover  or 
extension  period(s),  the  institution  must 
be  able  to  demonstrate  the  ability  to 
fund  its  aggregate  outstanding  position 
of  reverse-repurchase  agreements  and 
dollar  reverse-repurchase  agreements 
(i.e..  the  individual  reverse-repurchase 
agreements  and  dollar  reverse- 
repurchase  agreements  must  be 
aggregated  to  determine  if  this  criterion 
has  been  satisfied).  The  "ability  to  fund" 
condition  may  be  met  if  the  institution 
has  (o)  sufficient  liquidity,  [b]  sufficient 
available  borrowing  capacity  or  (c) 
sufficient  open  lines  of  credit  to  fund  all 
open  positions. 

(3)  If  the  conditions  of  paragraphs 
(d)(2)  (i)  and  (ii)  of  this  section  are  not 
met,  the  transaction  must  be  accounted 
for  as  a  sale  and  purchase  of  mortgage- 
backed  securities  rather  than  as  a 
financing  at  the  beginning  of  the  month 
the  ability  to  fund  has  not  been 
demonstrated  or  at  the  end  of  the 
twelve-month  period,  whichever  comes 
first.  Thereafter,  the  position  must  be 
marked  to  market  in  each  accounting 
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period  until  the  mortgage-backed 
securities  are  reacquired. 

(4)  The  rollover  at  maturity  of  a  fixed- 
coupon  dollar  reverse-repurchase 
agreement  into  a  yield-maintenance 
dollar  reverse-repurchase  agreement 
results  in  a  new  contract.  The  rollover 
into  the  yield-maintenance  agreement 
shall  be  accounted  for  as  a  sale  and 
purchase  of  securities  and  the  position 
marked  to  market  in  each  accounting 
period  thereafter  until  the  mortgage- 
backed  securities  are  reacquired. 

(5)  The  policy  applies  as  of  Dp<;ember 
31,  1984.  for  fixed-coupon  dollar  reverse- 
repurchase  agreements  which  have  been 
rolled  and  for  rolls  which  occur  after 
that  date  in  order  for  them  to  be 
accounted  for  as  in  financing.  (For 
example,  assume  a  transaction  was 
initiated  on  August  1.  1984.  and  had 
been  rolled  forward  in  30-day  rollover 
increments  to  January  1.  1985.  The 
institution,  beginning  on  December  31. 
1984.  would  have  to  demonstrate  its 
ability  to  fund  the  delivery  of  the 
substantially  identical  securities. 
Additionally,  the  institution  would  have 
to  take  delivery  of  the  securities  on  or 
before  December  31. 1985.) 

(3)  Rollover  of  fonvard  commitment  to 
purchase  mortgage-backed  securities 
("forward-commitment  dollar  rolls").  |1) 
A  forward-commitment  dollar  roll  is 
initiated  when  an  institution  enters  into 
a  forward  commitment  to  purchase 
mortgage-backed  securities  on  a  "to  be 
announced"  basis  ("TBA")  at  a  specified 
price  on  a  specified  settlement  date.  On 
or  before  the  settlement  date,  the 
institution  decides  to  "roll"  its  position 
forward  rather  than  accept  delivery  of 
the  securities.  The  rollover  is 
accomplished  by  the  institution 
"offsetting    its  position  and  extending 
the  commitment  to  purchase  a  TBA  at  a 
specified  later  date. 

(2)  These  transactions  are  not 
initiated  with  mortgage-backed 
securities  held  in  portfolio  but  rather 
with  a  forward  conynitment  to  purchase. 
No  significant  cash  is  exchanged  at  the 
initial  settlement  date.  During  the  roll 
period.  iV.e  securities  are  not  registered 
in  the  instit;itions  name  und  the 
institution  does  not  receive  principal 
and  interest  payments  on  the  secarities. 
In  many  esses  the  TBA  securities  have 
not  been  identified  because  the  pools  to 
secure  them  have  not  been  formed  but 
are  to  be  created  in  the  future.  At  each 
rollover  date,  the  institution  pays  or 
receives  cash  (similar  to  a  margin  call) 
from  the  broker  for  the  change  in  market 
value  of  its  position  since  the  previous 
rollover  settlement  date.  Interest  costs 
due  the  broker  may  be  netted  against 
the  margin  call.  This  "net  margin  call"  is 
the  amount  of  cash  which  is  exchanged 


during  the  rolling  of  the  forward 
commitments.  When  these  transactions 
are  rolled,  they  are  considered  to  be 
speculative  in  nature  rather  than  the 
short-term  financing,  in  addition  to  other 
forward  commitments,  are  subject  to  the 
limitations  specified  in  §  563.17-3  of  this 
Subchapter. 

(3)  As  of  December  31.  1984.  open 
forward-commitment  dollar  rolls  entered 
into  on  or  before  that  date  may  be 
treated  as  financings  unless  modified 
during  the  life  of  the  contract,  in  which 
case  the  provisions  of  §  5tt3.17-3(d) 
would  apply  and  profit  or  loss 
recognized  by  the  institution  at  the  time 
of  modification.  Any  extension  of  these 
transactions  beyond  the  earlier  of  this 
settlement  date  or  March  31.  1985.  any 
forward-commit.Tient  dollar  rolls  entered 
into  after  December  31. 1984.  and  any 
open  forward-commitment  dollar-roll 
transactions  with  a  settlement  date 
beyond  March  31.  1985.  shall  be  marked 
to  market  as  of  the  earlier  of  each  roil 
date  or  the  date  of  filing  reports  with  the 
Board  or  the  Corporation  after  March  31. 
1985.  Application  of  mark-to-market 
accounting  to  those  forward- 
commitment  dollar-roll  positions 
established  prior  to  December  31. 1984, 
and  expiring  prior  to  March  31. 1985.  is 
optional  but  encouraged. 

By  the  Federal  Home  Loan  Bank  Board. 
|eff  Sconyw^ 
Secretary. 
(FR  L)oc.  BS-UMS  Filed  6-17-«5:  8.45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

lAlrspac*  Docket  No.  85-ANM-23I 

Billings,  MT,  and  Boise.  ID; 
Transition  Areas 

agency:  Federal  Aviation 
Administration  (FA.A).  DOT. 
ACTION:  Final  rule:  request  for 
comments. 

SUMMARY:  This  action  amends  the 
published  descriptions  of  the  Billings, 
Montana,  and  Boise.  Idaho,  transition 
areas.  Two  airways  referred  to  in  these 
descriptions  have  been  revoked.  This 
action  does  not  increase  the  size  of  the 
transition  areas,  but  makes  only 
editorial  changes  in  the  description. 
dates:  Effective  date — 0901  G.m.t. 
September  1.  1985.  Comments  must  be 
received  on  or  before  August  14. 1985. 
ADDRESSES:  Send  comments  on  the  rule 
to:  Manager.  Airspace  ft  Procedures 


Branch.  ANM-5.m  Federal  Aviation 
Administration.  Docket  No.  85-ANM-23, 
1791X)  Pacific  Highway  South.  C-689<16. 
Seattle.  Washington  98168. 

The  official  docket  may  be  examined 
in  the  Regional  Counsels  Office  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Paul.  Airspace  Technical 
Specialist.  ANM-535,  Federal  Aviation 
Administration.  Docket  No.  85-ANM-23, 
17900  Pacific  Highway  South.  C-«89()6. 
Seattle.  Washington  98168.  The 
telpph(me  nnml'pr  is  (2f)6)  4,31-2530. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of  a 
final  ruin,  which  involves  editorial 
changes  to  the  descriptions  of  the 
Billings.  Montana,  and  Boise.  Idaho, 
transition  areas,  and  thus,  was  not 
preceded  by  notice  and  public 
procedure,  comments  are  invited  on  the 
rule.  When  the  comment  period  ends, 
the  FAA  will  use  the  comments 
submitted,  together  with  the  other 
available  information,  to  review  the 
regulation.  After  the  review,  if  the  FAA 
finds  that  changes  are  appropriate,  it 
will  initiate  rulemaking  proceedings  to 
amend  the  regulation.  Comments  that 
provide  the  factual  basis  supporting  the 
views  and  suggestions  presented  are 
particularly  helpful  in  evaluating  the 
effects  of  the  nile  and  determining 
whether  additional  rulemaking  is 
needed.  Comments  are  specifically 
invited  on  the  overall  regulatory, 
aeronautical,  economic,  environmental, 
and  energy  aspects  of  the  rule  that  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

The  purpose  of  this  amendment  to 
571.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
to  make  editorial  changes  to  the 
published  descriptions  of  the  Billings. 
Montana,  and  Boise.  Idaho,  transition 
areas.  Federal  Register  Document  No. 
84-12141  (49  FR  19292)  and  Federal 
Register  Document  No.  84-12142  (49  FR 
19293)  revoked  two  airw.ays  contained 
in  the  descriptions  of  these  transition 
areas.  This  action  does  not  enlarge  the 
size  of  the  transition  areas,  but  makes 
only  editorial  changes  in  the 
descriptions. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  740i).6A  dated  January  2. 
1985. 

Since  this  amendment  is  only  editorial 
or  corrective  in  nature,  and  imposes  no 
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additional  regulatory  or  economic 
burden  on  any  person,  notice  and  public 
procedure  hereon  are  unnecessary. 

The  FAA  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Reguldtory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Transition  Areas,  Aviation  Safety. 

.Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  amends  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Kxeculive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983):  |14 
CFR  11.69):  49  CFR  1.47. 

§71.181    [Amended] 

2.  By  amending  §  71.181  as  follows: 
Billings,  Montana — (Revised) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  18-niile  radius 
of  Billings-Logan  International  Airport  (lat. 
45*  48'  25"N/long.  108'  31'  55"W);  that 
airspace  extending  upward  from  1,200  feet 
above  the  surface  within  a  36-mile  radius  of 
Dillings-Logan  International  Airport:  that. 
airspace  extending  upward  from  6.700  feet 
MSL  within  a  46-mile  radius  of  the  Billings 
VORTAC  extending  from  the  Billings 
VORTAC  008*  radial  clockwise  to  the  057' 
radial;  that  airspace  extending  upward  from 
6.7(10  feel  MSL  within  a  68-mile  radius  of  the 
Billings  VORTAC  exending  from  the  Billings 
VOR  lAC  057'  radial  clockwise  to  the 
southwest  edge  of  V-19/U6  excluding  the 
portion  that  overlies  V-2:  that  airspace 
extending  upward  from  10.700  feet  .MSL 
within  a  58-mile  radius  of  the  Billings 
VORTAC  extending  from  the  southwest  edge 
of  V-19/86  clockwise  to  the  Billings  VORTAC 
192°  radial  excluding  the  portions  that  overlie 
VOR  Federal  airways:  that  airspace 
extending  upward  from  8,2(X)  feet  MSL  within 
a  4b-mile  radius  of  the  Billings  VORTAC 
extending  from  the  Billings  VORTAC  192° 
r;idial  clockwise  to  the  northwest  edge  of  V- 
465  excluding  the  portions  that  overlie  VOR 


Federal  airways;  that  airspace  extending 
upward  from  8,700  feet  MSL  within  a  46-mile 
radius  of  the  Billings  VORTAC  extending 
from  the  west  edge  of  V-465  clockwise  to  the 
south  edge  of  V-2/86:  that  airspace  extending 
upward  from  7.700  feet  MSL  within  a  58-mile 
radius  of  the  Billings  VORTAC  extending 
from  the  south  edge  of  V-2/86  clockwise  to 
the  southwest  edge  of  V-247  excluding  that 
portion  of  V-2/86  that  has  a  1,200-foot  AGL 
floor,  that  airspace  extending  upward  from 
6.700  feet  MSL  within  a  58-miie  radius  of  the 
Billings  VORTAC  extending  from  the  north 
edge  of  V-247  clockwise  to  the  Billings 
VORTAC  008*  radial  excluding  those 
portions  of  V-187  and  V-19  that  have  1.200- 
foot  ACL  floors. 

Boise.  Idaho — (Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  bounded  by  a  line 
beginning  at  lat.  43°  56'  00  "N/long.  116°  33' 
00"W:  to  lat.  43°  51'  15'N/long.  116°  25'  OO'W; 
thence  via  a  21.5-mile  radius  arc.  centered  on 
the  Boise  VORTAC,  clockwise  to  long.  116° 
14'  OO'W;  to  lat.  43°  45'  00"N/long.  116°  14' 
OO'W:  to  lat.  43*  31'  00  "N/long.  115°  52'  00  "W: 
to  lat.  43°  20'  00"N/long.  115°  58'  OO'W;  to  lat. 
43*  25'  00"N/long.  116°  25'  OO'W:  to  lat.  43° 
42'  00  ".\'/long.  116°  57'  OO'W;  thence  to  point 
of  beginning;  that  airspace  extending  upward 
from  1,200  feet  above  the  surface  within  a  35- 
milc  radius  arc  from  Boise  VORTAC 
extending  clockwise  from  the  west  edge  of 
V-253  to  V-4.  within  a  40-mile  radius  arc  of 
Boise  VORTAC  extending  clockwise  from  the 
north  edge  of  V-4  southeast  Boise  to  V-500. 
that  airspace  8  miles  each  side  of  the  Boise 
VORTAC  269°  radial  extending  from  the  40- 
mile  radius  arc  to  57  miles  west  of  the 
VORTAC.  within  8  miles  northeast  and  11 
miles  southwest  of  the  Boise  VORTAC  295° 
radial,  extending  from  the  40-mile  radius  arc 
to  75  miles  northwest  of  the  VORTAC;  that 
airspace  northwest  of  Boise  bounded  on  the 
northwest  by  the  McCall  VORTAC  223° 
radial,  on  the  east  by  the  west  edge  of  V-253 
on  the  southwest  by  V-500:  that  airspace 
southeast  of  Boise  extending  upward  from 
9,000  feet  MSL  extending  from  the  35-mile 
radius  arc  bounded  on  the  north  by  V-500,  on 
the  east  by  the  southwest  edge  of  V-293,  on 
the  south  by  the  north  edge  of  V-330  and  on 
the  southwest  by  the  northeast  edge  of  V-4; 
that  airspace  northeast  of  Boise  extending 
upward  from  11,500  feet  MSL.  bounded  on  the 
northeast  by  the  southwest  edge  of  V-293,  on 
the  south  by  the  north  edge  of  V-500,  on  the 
southwest  by  the  35-mile  radius  arc  and  on 
the  west  by  the  east  edge  of  V-253. 

Issued  in  Seattle.  Washington,  on  June  3. 
1985. 
Wayne ).  Barlow, 

Director,  Northwest  Mountain  Region. 
(PR  Doc.  85-14517  Filed  6-17-85;  8:45  am] 

BILLING  CODE  4910-13-M 


14  CFR  Part  75 

[Airspace  Docket  No.  84-ASO-25] 

Establishment  of  Jet  Route  J-207 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 


action:  Final  rule. 


SUMMARY:  This  amendment  establishes 
a  jet  route  between  Miami.  FL,  and 
Raleigh-Durham.  NC.  to  improve  traffic 
flow  along  the  eastern  seaboard  and  to 
provide  an  alternate  north/south  coastal 
route  when  missile/space  launch  and 
recovery  activities  preclude  the  use  of 
the  primary  Atlantic  Routes. 

EFFECTIVE  DATE:  0901  G.m.t..  August  1, 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still.  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230).  Airspace- 
Ru)cs  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone:  (202) 
426-8626. 
SUPPLEMENTARY  INFORMATION: 

History 

On  March  26, 1985,  the  FAA  proposed 
to  amend  Part  75  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  75)  to  relieve 
the  present  heavy  flow  of  jet  traffic 
operating  in  the  Wilmington.  DE, 
Charleston,  SC,  and  Jacksonville,  FL, 
areas  (50  FR  11896).  The  new  J-207  will 
facilitate  a  more  efficient  traffic  How  in 
the  north/south  coastal  corridor.  The 
route  will  also  serve  as  an  alternate  for 
such  north/south  traffic  when  missile/ 
space  launch  and  recovery  activities 
preclude  the  use  of  the  primary  Atlantic 
Routes.  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice,  except  J-207 
route  alignment  has  been  altered  to 
meet  flight  inspection  criteria.  Section 
75.100  of  Part  75  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2, 
1985. 

The  Rule 

This  amendment  to  Part  75  of  the 
Federal  Aviation  Regulations 
establishes  a  jet  route  between  Miami, 
FL,  and  Raleigh-Durham,  NC,  to  improve 
traffic  flow  along  the  eastern  seaboard 
and  to  provide  an  alternate  north/south 
coastal  route  when  missile/space  launch 
and  recovery  activity  preclude  the  use  of 
the  primary  Atlantic  Route. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  cf  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
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rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Rej?ulatory  Policies  and  Procedures  (44 
FR  11034;  Februdry  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  thi^  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

let  routes.  Aviation  safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  75  is 
revised  to  read  as  follows: 

AudMNity:  40  U  S.C  1348(a)  and  1354(a);  49 
U.S.C.  106(g)  (Revised.  Pub.  L  97-449.  |anuary 
12.  1983);  14  CFR  11  69;  and  49  CFR  1.47. 

2.  Section  75100  is  amended  as 
follows: 

|-2t7— {New| 

From  Miami.  PL  via  INT  Miami  335'  and 
Lakeland.  FL  001*  radials;  INT  Lakeland  OOl' 
and  Savannah.  GA.  201'  radials;  Savannah; 
Flarence.  SC;  to  Raleigh-Ourham.  NC. 

Issued  in  Washingtoa  D.C..  on  June  7. 1965. 
lanwa  Burn*.  Jr., 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  85-14519  Filed  6-17-85:  8:45  am) 

MLLMB  COOK  «ai*-1S-M 

14  CFR  Part  97 

(Oock«<  No.  24669;  Amdt  No.  1296) 

Standard  Instrument  Approach 
Procedures;  Miscelianeous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 


airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
EFFECnvi  DATC:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1, 1982. 
AOORCSSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  D.C  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located:  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
430).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington.  D.C.  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington,  DC.  20402. 

FOn  FURTHEN  INFORMATION  CONTACT: 

Donald  K.  Funai.  Flight  Procedures 
Standards  Branch  (AFO-230),Air 
Transportation  Division.  Office  of  Flight 
Operations.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  D.C.  20591; 
telephone  (202)  426-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new.  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  Part  51.  and  {  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 


The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPS.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs.  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIPAs.  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "mpjor 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
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regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  ihat  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Index 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument. 
Aviation  safety. 

Issued  in  Washington.  D.C.  on  May  31, 
1985. 
John  S.  Kcm, 

Acting  Director  of  Flight  Operations. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.m.t.  on  the  dates 
specified,  as  follows: 

1.  The  authority  citation  for  Part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1348. 1354(a].  1421,  and 
1510:  49  U.S.C.  106(g)  (revised.  Pub.  L  97-449. 
January  12. 1983:  and  14  CFR  11.49(b)(2)). 

2.  By  Amending  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN  SlAPs  identified  as  follows: 

.  .  .  Effective  August  1,  1985 

Hooper  Bay,  AK— Hooper  Bay.  VOR  Rwy  13, 

Orig. 
Hooper  Bay.  AK— Hooper  Bay,  VOR  Rwy  31. 

Orig. 
Hooper  Bay,  AK— Hooper  Bay.  VOR/DME 

Rwy  31.  Orig. 
Eunice.  LA— Eunice.  VOR/DME-A.  Amdt.  4 
Bozeman.  MT— Gallatin  Fid..  VOR  Rwy  12, 

Amdt.  12 
Bozeman,  MT— Gallatii  Fid..  VOR/DME  Rwy 

12,  Amdt.  1 

.  .  .  Effective  July  18.  1985 

Ml  Vernon.  IL— Ml  Vemon-Outland,  VOR 

Rwy  5.  Amdt.  12 
Mt  Vernon.  IL— Ml  Vemon-Outland.  VOR 

Rwy  23.  Amdt.  12 
enrdstown.  KY— SamuHs  Field,  VOR/DME 

Rwy  2.  Orig. 
Laurel.  MS— Hesler-Noble  Field.  VOR/DME- 

A.  Amdt.  2 
Berlm.  NJ— Camden  County,  VOR-B.  Amdt.  1 
New  York.  NY— John  F  Kennedy  INTL  VOR- 

D.  Amdt.  8 
VVellsville.  NY— Wellstille  Muni  Arpt, 

Taraline  Fid,  VOR-A,  Amdt.  4 
Grand  Forks,  ND — Grand  Forks-Mark 

Andrews  Intl,  VOR  Rwy  17R.  Amdt.  3 
Grand  Forks.  ND — Grand  Forks-Mark 

Andrews  Inil.  VOR  Rwy  35L  Amdt.  3 
Por!smouth,  OH — Greater  Portsmouth 

Regional.  VOR/DMB-A.  Amdt.  3 
Mitchell.  SD— Mitchell  Muni,  VOR  Rwy  12, 

Amdt.  5 
Sioux  Falls.  SD— Joe  Foss  Field,  VOR  or 

TACAN  RvyV  15,  Amdt.  16 


Sioux  Falls.  SD— Joe  Foss  Field,  VOR  or 

TACAN  Rwy  33,  Amdt.  7 
Lynchburg,  VA — Lynchburg  Muni-Preston 

Glenn  Field,  VOR  Rwy  3,  Amdt.  10 
Richmond,  VA — Richard  Evelyn  Byrd  Intl, 

VOR  Rwy  25.  Amdt.  13 
Wheeling.  WV— Wheeling  Ohio  Co,  VOR 

Rwy  21,  Amdt.  11 
Ashland.  WI — John  F  Kennedy  Memorial, 

VOR  Rwy  31.  Amdt.  4 
Mosinee,  WI— Central  Wisconsin,  VOR/DME 

Rwy  35.  Amdt.  5 
Mosinee,  WI — Central  Wisconsin,  VOR-A, 

Amdt.  7 

.  .  .  Effective  July  4,  1985 

Kansas  City,  KS— Fairfax  Muni,  VOR  Rwy 

17,  Amdt.  12,  Cancelled 
Kansas  City,  KS— Fairfax  Muni.  VOR-D. 

Amdt.  6,  Cancelled 

3.  By  amending  §  97.25  LOG.  LOG/ 
DME.  LDA.  LDA/DME.  SDF,  and  SDF/ 
DME  SIAPs  identified  as  follows: 

.  .  .  Effective  July  18. 1985 

Marietta,  GA— McCollum.  LOC  Rwy  27. 

Amdt.  1 
Olean,  NY— Olean  Muni,  LOC  Rwy  22,  Amdt. 

3 
Wellsville.  NY— Wellsville  Muni  Arpt, 

Tarantine  FLD.  LOC  Rwy  28,  Amdt.  2 
Grand  Forks,  ND — Grand  Forks-Mark 

Andrews  Intl.  LOC  BC  Rwy  17R,  Amdt.  9 

.  .  .  Effective  July  4.  1985 

Kansas  City,  KS— Fairfax  Muni,  LOC  Rwy  35, 
Amdt.  1,  Cancelled 

Kansas  City,  KS— Fairfax  Muni.  LOC-E. 
Amdt.  1,  Cancelled 

4.  By  amending  §  97.27  NDB  and  NDB/ 
DME  SIAPs  identified  as  follows: 

.  .  .  Effective  August  1.  1985 

Brinkley.  AR — Frank  Federer  Memorial.  NDB 

Rwy  20,  Amdt.  2,  Cancelled 
Brinkley.  AR — Frank  Federer  Memorial. 

NDB-A,  Orig. 
Lompoc,  CA — Lompoc.  NDB-B,  Orig. 
Mapleton.  lA— Mapleton  Muni.  NDB  Rwy  20, 

Amdt.  2 
Bozeman,  MT— Gallatin  Field,  NDB  Rwy  12. 

Amdt.  4- 

.  .  .  Effective  July  18.  1985 

Birmingham.  AL — Birmingham  Muni.  NDB 

Rwy  5.  Amdt.  27 
Des  Monies.  LA — Des  Monies  Intl.  NDB  Rwy 

30R.  Amdt.  16 
Fall  River.  MA— Fall  River  Muni,  NDB  Rwy 

24,  Amdt.  7 
Olean,  NY— Olean  Muni,  NDB  Rwy  22.  Amdt. 

10 
Wellsville,' NY— Wellsville  Muni  Arpt. 

Tarantine  FLD,  NDB  Rwy  28,  Amdt.  5 
Kinston.  NC  Eastern  RGNL  Jetport  at 

Stallings  FLD,  NDB  Rwy  4,  Amdt.  8 
Portsmouth,  OH — Greater  Portsm.outh 

Regional,  NDB  Rwy  36.  Amdt.  1 
Covington,  TN— Covington  Muni,  Rwy  1, 

Amdt.  2 
"  Morrisville,  VT — Morrisville-Stowe  State. 

NDB-A.  Amdt.  6,  Cancelled 
Newport  News,  VA — Patrick  Henry  Intl,  NDB 

Rwy  2,  Amdt.  3 
Newport  News.  VA — Patrick  Henry  Intl,  NDB 

Rwy  7,  Amdt.  2 

i    :  -/' 


.  .  .  Effective  July  4.  1985 

Ash  Flat,  AR— Cherokee  Village,  NDB  Rwy  4, 

Orig.,  Cancelled 
West  Plains,  MO— West  plains  Muni,  NDB 

Rwy  14,  Orig..  Cancelled 
West  Plains.  MO— West  plains  Muni,  NDB 

Rwy  32.  Orig.,  Cancelled 

5.  By  amending  §  97.29  ILS,  ILS/DME, 
ISMLS,  MLS,  MLS/DME  and  MLS/ 
RNAV  SIAPs  identified  as  follows: 

.  .  .  Effective  August  1,  1985 

Bozeman,  MT— Gallatin  Fid,  ILS  Rwy  12. 
Amdt.  5 

.  .  .  Effective  July  18,  1935 

Birmingham,  AL — ^Birmingham  Muni.  ILS  Rwy 

5,  Amdt.  35 

Fort  Lauderdale.  FL — Ft  Lauderdale- 

Hollywood  Intl.  ILS  Rviry  27R,  Amdt.  1 
Gainesville,  FL — Gainesville  Regional  ILS 

Rwy  28,  Amdt.  11 
Mt.  Vernon,  IL— Mt  Vernon-Outland,  ILS 

Rwy  23,  Amdt.  7 
Des  Moines,  lA — Des  Moines  Intl,  ILS  Rwy 

30R,  Amdt.  17 
Salisbury,  MD — Salisbury-Wicomico  County 

Regional  ILS  Rwy  32,  Amdt.  4 
Kinston,  NC— Eastern  RGNL.  Jetport  at 

Stallings  FLD,  ILS  Rwy  4,  Amdt.  7 
Grand  Forks,  ND — Grand  Forks-Mark 

Andrews  Intl.  ILS  Rwy  35U  Amdt.  8 
State  College.  PA— University  Park.  ILS  Rwy 

24,  Amdt.  5 
Sioux  Falls,  SD— Joe  Foss  Field,  ILS  Rwy  21, 

Amdt.  6 
Lynchburg,  VA — Lynchburg  Muni-Preston 

Glenn  Field,  ILS  Rwry  3.  Amdt.  11 
Newport  News,  VA — Patrick  Henry  Intl,  ILS 

Rwy  7,  Amdt.  26 
Green  Bay.  WI — Austin  Slraubel  Field,  ILS 

Rw7  6R,  Amdt.  18 

.  .  .  Effective  May  24. 1985 
Bluefield,  WV— Mercer  County,  ILS  Rwy  23. 
Amdt.  7 

6.  By  amending  §  97.33  RNAV  SIAPs 
identified  as  follows: 

.  .  .  Elective  July  18.  1965 

Mt  Vernon.  IL— Mt  Vernon-Outland.  RNAV 

Rwy  5,  Amdt.  5 
Quincy,  IL — Quincy  Muni  Baldwin  Field, 

RNAV  Rwy  13.  Amdt.  3 
East  Hampton.  NY— East  Hampton.  RNAV 

Rwy  28.  Orig. 
Olean.  NY— Olfan  Muni,  RNAV  Rwy  22. 

Amdt.  3 
Portsmouth.  OH — Greater  Portsmouth 

Regional,  RNAV  Rwy  18.  Amdt.  3 

.  .  .  Effective  July  4.  1985 

Kansas  City,  KS— Fairfax  Muni,  RNAV  Rwy 

17.  Amdt.  6.  Cancelled 
Kansas  City.  KS— Fairfax  Muni,  RNAV-C. 

Amdt.  6,  Cancelled 
[FR  Doc.  85-14515  Filed  6-17-85  8:45  am) 

BILLING  CODE  4910-13-M 
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SFCURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  210,  229,  230,  240  and 
249 

IRclesM  Nos.  33-«$84:  34-22118;  35-23717; 
IC-14561:FR-21) 

Tecttnical  Amendments  to  Rules  and 
Forms 

agency:  Securities  and  Exchange 

Commission. 

action:  Final  rules. 

SUMMARY:  The  Commission  today  is 
publishing  certain  technical  revisions 
relating  to  various  rules  and  forms  under 
the  Securities  Act  of  1933  and  the 
Securities  Exchange  Act  of  1934.  Such 
revisions  correct  technical  omissions 
and  errors  in  the  affected  areas. 
DATE:  The  revisions  are  effective  June 
18,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dorothy  Walker  or  John  W.  Albert. 
Office  of  the  Chief  Accountant  (202-272- 
2130).  or  Howard  Hodges.  Division  of 
Corporation  Finance.  (202-272-2553). 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW..  Washington.  D.C. 
20549. 

SUPPLEMENTARY  INFORMATION:  The 

Securities  and  Exchange  Commission  is 
publishing  technical  amendments  to 
Regulation  S-X.  }  210.1-01  et  seq..  its 
rules  relating  to  the  form  and  content  of 
and  requirements  for  Financial 
statements,  and  to  various  rules  and 
forms  under  the  Securities  Act  of  1933 
(the  "Securities  Act")  (15  U.S.C.  77a  et 
seq.  (1976  and  Supp.  IV  1980)]  and  the 
Securities  Exchange  Act  of  1934  (the 
"E-xchange  Act")  (15  U.S.C.  78a  et  seq. 
(1976  and  Supp.  IV  1980)|.  The  following 
rules  and  forms  are  affected  by  these 
amendments:  Rules  l-Ol(a),  l-02(v).  1- 
02(x).  2-02(d).  3-03{e).  3-17(b),  3A,  4-08. 
5-02(18).  5-03(11),  5-04(c).  6A-05(a),  7- 
03(a)(1)(h),  9-03.7(e)(4).  9-04(5).  9-04(9). 
9-04(10),  10-01(b)(2).  10-01(b)(6).  12-01 
and  12-05  of  Regulation  S-X  [17  CFR 
210|:  Item  302(b)  of  Regulation  S-K  [17 
CFR  229];  Rule  405  of  Regulation  C  [17 
CFR  230]:  Rule  12-b2  of  Regulation  12B 
[17  CFR  240]:  and  Instructions  to  Form 
11-K  [17  CFR  249311]. 

Synopsis 

Item  numbers  refer  to  the  order  the 
items  are  presented  in  the  "Text  of 
Amendments."  which  is  presented  in  the 
order  of  the  parts  in  the  Code  of  Federal 
Regulations. 

The  following  rules  are  amended  to 
correct  or  delete  incorrect  cross 
references. 

2.  Paragraph  (a)  of  Rule  1-01  of  S-X; 


3.  Paragraph  (x)  of  Rule  1-02  of  S-X; 

4.  Paragraph  (d)  of  Rule  2-02  of  S-X; 

5.  Paragraph  (e)  of  Rule  3-03  of  S-X; 

6.  Paragraph  (b)  of  Rule  3-17  of  S-X: 

7.  Rule  3A-01  of  S-X; 

8.  The  opening  paragraph  of  Rule  4-08 
of  S-X; 

10.  Rule  5-03(11)  of  S-X; 

11.  Rule  5-04(c)  of  S-X.  Schedules  IV 
and  XIII: 

13.  Note  (1)  to  Rule  7-03(a)(l)(h)  of  S- 
X; 

16.  Rule  10-01  (b)(2)  of  S-X; 

17.  Rule  10-01(b){6)  of  S-X; 
la  Rule  12-01  of  S-X; 

19.  Footnote  1  of  Rule  12-05  of  S-X. 

Item  14  corrects  a  typograpliical  error 
in  Rule  9-03.7(?)(4)  of  S-X. 

The  other  items  contain  technical 
corrections  as  follows: 

•  The  definitions  of  a  significant 
subsidiary  in  subparagraph  (v)(l)  of 
Rule  1-02  of  S-X.  item  2:  Rule  405  of 
Regulation  C.  item  23;  and  Rule  12b-2  of 
Regulation  12B.  item  25;  are  being 
slightly  rewritten  for  clarity  and  to  be 
conformed  to  each  other. 

•  Rule  5-02(18)  of  S-X,  item  9;  and 
Rules  9-04(5)  and  9-04(10)  of  S-X.  item 
15.  are  being  renamed  to  clarify  their 
use. 

•  Rule  6A-05(a)  of  S-X,  item  12,  is 
being  updated  to  reflect  the  Schedule  I 
need  only  be  filed  for  the  most  recent 
audited  statement  of  financial  condition 
and  any  subsequent  unaudited 
statement  of  financial  condition  being 
filed,  rather  than  for  every  statement  of 
financial  condition  being  filed. 

•  Item  302(b)  of  Regulation  S-K.  item 
21,  is  being  updated  to  refiect  that 
several  Statements  of  Financial 
Accounting  Standards  may  require 
presentation  on  the  effects  of  changing 
prices. 

•  Form  11-K.  Instructions  as  to 
Financial  Statements,  item  27.  is  being 
updated  to  reflect  the  issuance  of  Article 
6.A  of  Regulation  S-X. 

Regulatory  Flexibility  Act 

The  Commission  believes  that  the 
revisions  are  technical  in  nature,  do  not 
contain  any  new  rules  or  material 
amendments  to  existing  rules  or  forms, 
and  will  have  no  impact  on  the  public 
reporting  burden  in  the  affected  areas.  A 
regulatory  flexibility  act  certification  is 
attached  to  this  release. 

List  of  Subjects  in  17  CFR  Parts  210.  230. 
240  and  249 

Accounting.  Reporting  and  record 
keeping  requirements,  Securities. 

Text  of  Amendments 

The  Commission  hereby  amends  Title 
17.  Chapter  II,  of  the  Code  of  Federal 
Regulations  as  follows: 


PART  210— FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  FINANCIAL 
STATEMENTS,  SECURITIES  ACT  OF 

1933,  SECURITIES  EXCHANGE  ACT  OF 

1934,  PUBLIC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940.  AND 
ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975 

1.  The  authority  citation  for  Part  210 
continues  to  read  in  part  as  follows: 

Authority:  Sees.  6.  7.  8, 10,  12, 13, 15, 19,  23, 
48  Stat.  78,  79,  as  amended,  81,  as  amended, 
85,  as  amended,  892,  as  amended,  894.' 895.  as 
amended.  901.  as  amended,  sees.  5. 14,  20,  49 
Stdt.  812.  827.  833,  sees.  8.  30,  31,  38.  .M  St.il. 
803,  838,  838.  841:  15  U.S.C.  77f.  77g  7rh.  77j. 
77s.  78/,  78m,  78/,  78w,  79e,  79n,  79t.  80a-8, 
OOa-29,  80a-30.  80a-37,  *   *   *. 

2.  By  revising  paragraph  (a) 
introductory  text  of  S  210.1-01  to  read  as 
follows: 

§  210.1-01    Appllcaton  of  Regulation  S-X 
(17  CFR  Part  210). 

(a)  This  part  (together  with  the 
Financial  Reporting  Releases  (Purt  211 
of  this  chapter))  sets  forth  the  form  and 
content  of  and  requirements  for 
financial  statements  required  to  be  filed 
as  a  part  of: 

•  *  •  •  • 

3.  By  revising  paragraph  (v)(l)  and  the 
last  sentence  of  paragraph  (x)  (2)  of 

§  210.1-02  to  read  as  follows: 

§  210.1-02    Definitions  of  terms  used  in 
Regulation  S-X  (17  CFR  Part  210). 

•  •  •  *  4 

(v)  •   •   • 

(1)  The  registrant's  and  its  other 
subsidiaries'  investments  in  and 
advances  to  the  subsidiary  exceed  10 
percent  of  the  total  assets  of  the 
registrant  and  its  subsidiaries 
consolidated  as  of  the  end  of  the  most 
recently  completed  fiscal  year  (for  a 
proposed  business  combination  to  be 
accounted  for  as  a  pooling  of  interests, 
this  condition  is  also  met  when  the 
number  of  common  shares  exchanged  or 
to  be  exchanged  by  the  registrant 
exceeds  10  percent  of  its  total  common 
shares  outstanding  at  the  date  the 
combination  is  initiated);  or 

•  *  •  *  * 

(x)  *  *   *  Indebtedness  of  a  subsidiary 
which  is  secured  by  its  parent  by 
guarantee,  pledge,  assignment,  or 
otherwise  is  to  be  excluded  for  purposes 
of  paragraph  (x)(2]  of  this  section. 
*         •         •         *         * 

4.  By  revising  the  parenthetical  text  of 
paragraph  (d)  of  S  210.2-02  to  read  as 
follows: 
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§  210.2-02    Accountants'  reports. 

*  *  *  •  « 

(d)  *   *  *  (Soe  section  101  of  the 
Codification  of  Financial  Reporting 
Policies.)  I 

§210.3-03    ( Amende Jl 

5.  By  revising  in  §  2l0.3-03(e)  the 
reference  to  "Item  1  of  Regulation  S-K" 
to  read  "Item  101  of  Regulation  S-K". 

§210.3-17    ( Amended! 

6.  By  revising  in  §  210.3-17(b)  the 
reference  to  "§  210.3-09(a)(lJ "  to  read 
"§  210.3-09(3)". 

§  210.3A-01    [Amended] 

7.  By  revising  the  Section  heading  of 
§  210.3A-01  to  read  "Application  of 

§  210.3A-O1  to  §  210.3A-O5"  and  by 
revising  in  §  210.3A-01  the  reference  to 
"§  210.3A-08"  to  read  "§  210.3A-05". 

§210.4-03    [Amended] 

8.  By  revising  the  references  to  "items 
(b),  (c).  (d),  (e).  (0.  and  (h)"  in  the 
introductory  text  of  S  210.4-08  to  read 
"paragraphs  (b),  (c),  (d),  (e)  and  (f)"  and 
the  reference  to  "iteH^  (i)"  to  read 
"paragraph  (j)". 

§210.S-02    [Amended] 

9.  By  removing  the  phrase  "and,  when 
appropriate,  other  debits"  from 
paragraph  18  of  §  210.&-O2. 

§210.5-03    [Amended] 

10.  By  revising  in  paragraph  11  of 
§  210.&-03  the  reference  to  "§  210.4- 
08(g)"  to  read  "§  210.4-08(h)". 

11.  By  revising  Schedules  IV  and  XIII 
in  paragraph  (c)  of  5  210.5-04  to  read  as 
follows: 

§  2 1 0.5-04    What  schedules  are  to  t>e  filed. 

*         *         *         •         • 

(c)  *  *  * 

Schedule  IV — Indebtedness  of  and  to 
related  parties — not  current.  The  schedule 
prescribed  by  S  210.12-05  shall  be  filed  in 
support  of  captions  11  and  23  of  each  balance 
sheet.  This  schedule  may  be  omitted  if  (1) 
neither  the  amount  of  caption  11  in  the 
related  balance  sheet  nor  the  amount  of 
caption  23  in  such  balance  sheet  exceeds  5 
percent  of  total  assets  as  shown  by  the 
related  balance  sheet  at  either  the  beginning 
or  end  of  the  period,  or  (2)  there  have  been  no 
material  changes  in  the  information  required 
to  be  filed  from  that  ld$t  previously  reported. 
***** 

Schedule  XIII — Other  investments.  If  there 
are  any  other  investments,  under  caption  12 
of  §  210.5-02  or  elsewhere  in  a  balance  sheet, 
not  required  to  be  included  in  Schedule  I. 
(here  shall  be  set  forth  in  a  separate  schedule 
information  concerning  such  investments 
corresponding  to  that  prescribed  by  Schedule 
I.  This  schedule  may  be  omitted  if  the  total 
amount  of  such  other  investments  does  not 
exceed  5  percent  of  total  assets  as  shown  by 
such  balance  sheet. 


12.  By  revising  paragraph  (a) 
introductory  text,  of  §  210.6A-O5  to  read 
as  follows: 

*§  2  t0.6A-05    What  schedules  are  to  be 

f!!etf. 

(a)  Schedule  I,  specified  below,  shall 
be  filed  as  of  the  most  recent  audited 
statement  of  financi.Tl  condition  and  any 
subsequent  unaudited  statement  of 
financial  condition  being  filed.  Schedule 
II  shall  be  filed  as  of  the  date  of  each 
statement  of  financial  condition  being 
filed.  Schedule  III  shall  be  filed  for  each 
period  for  which  a  statement  of  income 
and  changes  in  plan  equity  is  filed.  All 
schedules  shall  be  audited  if  the  related 
statements  are  audited. 


§210.7-03    [Amended] 

13.  By  revising  in  Note  (1)  of 
paragraph  (a)  in  \  210.7-03  the  reference 
to  "Accounting  Series  Release  No.  118 
(35  FR  19986)"  to  read  5  404.03  of  the 
Codification  of  Financial  Reporting 
Policies." 

14.  By  revising  the  definition  of  the 
term  "Associate"  in  paragraph  7(e)(4)  of 
§  210.9-03  to  read  as  follows: 

§  210.9-03    Balance  Sheets. 

***** 

7.  Loari$ 

(e)  *  •  • 

(4)  Definition  of  terms.  For  purposes  of  this 
rule,  the  following  definitions  shall  apply: 

"Associate"  means  (i)  a  corporation, 
venture  or  organization  of  which  such  person 
is  a  general  partner  or  is,  directly  or 
indirectly,  the  beneficial  owner  of  10  percent 
or  more  of  any  class  of  equity  securities;  (ii) 
any  trust  or  other  estate  in  which  such  person 
has  a  substantial  beneficial  interest  or  for 
which  such  person  serves  as  trustee  or  in  a 
similar  capacity  and  (iii)  any  member  of  the 
immediate  family  of  any  of  the  foregoing 
persons. 
***** 

15.  By  revising  paragraphs  5,  9,  and  10. 
of  §  210.9-04  to  read  as  follows: 

§  210.9-04    Income  statements. 

***** 

5.  Total  interest  income  (total  of  lines  1 
through  4). 

***** 

9.  Total  interest  expense  (total  of  lines  6 
through  8J. 

10.  A'e^  interest  income  (line  5  minus  line 
9). 

***** 

16.  By  revising  §  21 0.10-01  (b)(2)  to 
read  as  follows: 

§  2 1 0. 1 0-0 1    Interim  financial  statements. 

***** 

(b)  *  *  * 

(2)  If  appropriate,  the  income 
statement  shall  show  earnings  per  share 
and  dividends  declared  per  share 


applicable  to  common  stock.  The  basis 
of  the  earnings  per  share  computation 
shall  be  stated  together  with  the  number 
of  shares  used  in  the  computation.  In 
addition,  see  Item  601(bi(n)  of 
Regulation  S-K,  [17  CFR  229.601(b)(ll)l. 


§210.10-01    [Amended] 

17.  By  further  amending  §  210.10-01, 
paragraph  (b)(6),  by  revising  the 
reference  to  "Item  7  of  Regulation  S-K. 
17  CFR  229.20"  to  read  "Item  601  of 
Regulation  S-K.  17  CFR  226601". 

18.  By  revising  §  210.12-01  to  read  as 
follows: 


§  210.12-01 
210.12-29. 


Application  of  §§  210.12-01  to 


These  sections  prescribe  the  form  and 
content  of  the  schedules  required  by 
§§  210.5-04,  210.6-10,  210.6A-05,  210.7- 
05  and  210.9-07. 

19.  By  revising  footnote  1  to  the 
schedule  in  §  210.12-05  to  read  as 
follows: 

§  2 1 0. 1 2-05    Indebtedness  of  and  to 
related  parties — not  current 

***** 

'  Group  separately  for  (1]  unconsolidated 
subsidiaries;  (2)  other  persons.^he 
investments  in  which  are  accounted  for  by 
the  equity  method;  and  (3)  other  afflliates. 
Indebtedness  of  and  to  individual  related 
parties  which  exceed  two  percent  of  total 
assets  shall  be  stated  separately. 


PART  229— STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

20.  The  authority  citation  for  Part  229 
continues  to  read  in  part  as  follows: 

Authority:  Sees.  6,  7,  8, 10, 19(a),  48  Stat.  78. 
79,  81,  85;  sees.  12, 13, 14, 15(d).  23(a).  48  Stat. 
892,  894,  901;  sees.  205,  209,  48  Slat.  906,  908; 
sec.  203(a),  49  Stat.  704;  sees.  1,  3,  8,  49  Stat. 
1375, 1377. 1379;  sec.  3C1,  54  Staf.  857;  sees.  8. 
202,  68  Stat.  685,  686;  sees.  3,  4,  5,  6,  78  Stat. 
565-568,  569,  570-574;  sec.  1.  79  Stat.  1051; 
sees.  1.  2,  3,  82  Stat.  454,  455:  sees.  1,  2,  3-5, 
28(c)  84  Stat.  1435, 1497;  sec.  105(b),  88  Staf. 
1503;  sees.  8,  9, 10,  11, 18,  89  Stat.  117, 118, 
119, 155;  15  U.S.C.  77f,  77g,  77h,  77j,  77s(a). 
78/,  78m,  78n.  78y(d},  76wia)  *   '  *. 

21.  By  revising  paragraph  (b)  of 
§  229.302  to  read  as  follows: 

§  229.302    (Item  3C2)  Supplementary 
financial  information. 

***** 

(b)  Information  on  the  effects  of 
changing  prices.  Information  on  the 
effects  of  changing  prices  on  business 
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enterprises  shall  be  presented  by 
registrants  subject  to  the  reporting 
provisions  of  applicable  Statements  of 
Financial  Accounting  Standards  issued 
by  the  Financial  Accounting  Standards 
Board. 


PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

22.  The  authority  citation  for  Part  230 
continues  to  read  in  part  as  follows: 

Authority:  Sections  230.100  to  230.174 
issued  under  sec.  19,  48  Stat.  65,  us  amended: 
15U.SC.778  *   *   V 

23.  By  revising  subparagraph  (1)  of  the 
deHnition  of  "significant  subsidiary"  in 

§  230.405  to  read  as  follows: 

§  230.405    Definition  of  terms. 

*  •  *  •  * 

Significant  Subsidiary.  The  term 
"significant  subsidiary"  means  a 
subsidiary,  including  its  subsidiaries, 
which  meets  any  of  the  following 
conditions. 

(1)  The  registrant's  and  its  other 
subsidiaries'  investments  in  and 
advances  to  the  subsidiary  exceed  10 
percent  of  the  total  assets  of  the 
registrant  and  its  subsidiaries 
consolidated  as  of  the  end  of  the  most 
recently  completed  fiscal  year  (for  a 
proposed  business  combination  to  be 
accounted  for  as  a  pooling  of  interests, 
this  condition  is  also  met  v.hen  the 
number  of  common  shares  exchanged  or 
to  be  exchanged  by  the  registrant 
exceeds  10  percent  of  its  totatfommon 
shares  outstanding  at  the  date  the 
combination  is  initiated);  or 


PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

24.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  Sec.  23,  48  Stat.  901.  as 
a.Tcnded;  15  US.C.  7Bw.  unless  otherwise 
noted.  $§  240.12b-l  to  240.12tj-a6  also  issued 
under  sees.  3. 12. 13. 15.  48  Stat.  892,  as 
amended,  894.  895,  as  amended:  15  US.C.  78c. 
78/.  78m.  78o.  S$  240.14C-1  to  240.14C-101  also 
issued  under  sec.  14.  48  Stat.  895;  15  US.C. 
78n.  Si  240.15bl0-l  to  240.15bl(>-9  also 
issued  under  sees.  15.  17.  48  Stat.  895.  897. 
sec.  203.  49  Stat.  704.  sees.  4,  8.  49  Slat.  1379. 
sec.  5,  52  Stat.  1076.  sec.  6.  78  Stat.  570:  15 
use.  78o.  78q.  12  US  C.  241  nt..  *   *   *. 

25.  By  revising  paragraph  (1)  of  the 
dpfinition  of  "significant  subsidiary"  in 
S  240.12b-2  to  read  as  follows: 

§240.12t>-2     Definitions. 


Significant  Subsidiary.  The  term 
"significant  subsidiary"  means  a 
subsidiary,  including  its  subsidiaries, 
which  meets  any  of  the  following 
conditions. 

(1)  The  registrant's  and  its  other 
subsidiaries'  investments  in  and 
advances  to  the  subsidiary  exceed  10 
percent  of  the  total  assets  of  the 
registrant  and  its  subsidiaries 
consolidated  as  of  the  end  of  the  most 
recently  completed  fiscal  year  (for  a 
proposed  business  combination  to  be 
accounted  for  as  a  pooling  of  interests, 
this  condition  is  also  met  when  the 
number  of  common  shares  exchanged  or 
to  be  exchanged  by  the  registrant 
exceeds  10  percent  of  its  total  common 
shares  outstanding  at  the  date  the 
combination  is  initiated):  or 


PART  249— FORMS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

26.  The  authority  citation  of  Part  249 
confini'es  to  read  in  part  as  follows: 

Authority:  The  Securities  Act  of  1934. 15 
use.  78a.  ct  seq.  *  *  *. 

27.  By  revising  the  Instructions  as  to 
Financial  Statements  of  Form  11-K  in 
§  249.311  as  follows:  (Form  11-K  does 
not  appear  in  the  Code  of  Federal 
Regulations.) 

§  249.31 1    Form  1 1-K.  for  annual  reports  of 
•mployee  stock  purchiase,  savings  and 
■tmflar  plans  pursuant  to  section  1S(d)  of 
the  Securities  Exchange  Act  of  1934. 

'   *  •  •  *  * 

INSTRUCTIONS  AS  TO  FINANCIAL 
STATEMENTS 

1.  The  following  nnanciul  statements  shall 
be  furnished  for  the  plan. 

(a)  An  audited  statement  of  financial 
condition  as  of  the  end  of  the  latest  two  fiscal 
years  of  the  plan  (or  such  lesser  period  as  the 
plan  has  been  in  existence). 

(b)  An  audited  statement  of  income  and 
changes  in  plan  equity  for  each  of  the  latest 
three  fiscal  years  of  the  plan  (or  such  lesser 
period  as  the  plan  has  been  in  existence). 

2.  The  statements  required  by  this  item 
shall  be  prepared  in  accordance  with  the 
applicable  provisions  of  Article  6A  of 
Regulation  S-X  (17  CFR  210). 

Statutory  Authority 

These  amendments  are  bei.ng  adopted 
pursuant  to  authority  in  Sections  6.  7.  8. 10 
and  19(a)  (15  US.C.  77f,  77g.  77h.  77j.  77s(a)| 
of  the  Securities  Act  of  1933:  Sections  12. 13. 
14, 15(d)  and  23(a)  [15  US.C.  78/,  78m,  78n, 
78o(d),  78w(a)|  of  the  Securities  Act  of  1934; 
Sections  5(b),  14  and  2^(a)  (15  US.C.  79e(b), 
79n,  79t(a)j  of  the  Public  Utility  Holding 
Company  Act  of  1935;  and  Sections  8.  30.  31. 
and  38(a)  (15  US.C.  80a-8.  80a-2g.  80a-30, 
80a-37(a)|  of  the  Investment  Company  Act  of 

194a 


By  the  Commission, 
lune  6,  1985. 
Shirley  E.  Mollis. 

Assistant  Secretary. 

Regulatory  Flexibility  Act  Certification 

I,  )ohn  S.R.  Shad,  Chairman  of  the 
Securities  and  Exchange  Commission,  hereby 
certify,  pursuant  to  5  US.C.  605(b)  that  the 
miscellaneous  technical  amendments 
adopted  in  Securities  Act  Release  No.  33- 
6584  Will  not  have  a  significant  economic 
impact  on  any  entity  subject  to  its  provisions 
and.  therefore,  will  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities.  The  reasons  for  this 
certification  is  that  the  effects  of  the 
amendments  will  not  be  significant  for  any 
class  of  registrants  because  the  amendments 
arc  technical  in  nature  only,  and  are 
consistent  with  generally  accepted 
accounting  principles,  and  therefore,  the 
compliance  burden  is  not  being  changed. 
]une  6. 1985. 
John  S.R.  Shad. 
Chairman. 
|FR  Doc.  85-14429  Filed  6-17-85:  8:45  am) 

BILLING  CODE  t01(M}1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs  Not  Subject 
to  Certification;  Colloidal  Ferric  Oxide 
Injection;  Iron  Dextran  Injection; 
Correction 

agency:  Food  and  Drug  Administration. 
action:  Final  rule;  correction. 

SUIMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
document  that  amended  the  animal  drug 
regulations  to  codify  two  previously 
approved  new  animal  drug  applications 
sponsored  by  Ralston-Purina  Co.  and 
Boehringer  Ingelheim  Animal  Health, 
Inc.  This  document  corrects  editorial 
errors. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  L.  Gordon,  Center  for  Veterinary 
Medicine  (HFV-238),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rocl<ville.  MD  20857,  301^43-6243. 

SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  85-13136  appearing  on  page  23298 
in  the  issue  of  Monday,  June  3, 1985.  the 
following  corrections  are  made  in  the 
third  column  on  page  23298: 

1.  In  amendment  2,  in  the  fourth  line 
"redesignated  paragraph  (c)"  is 
corrected  to  read  "redesignated 
paragraph  (c)(1)". 
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2  Uiid.!i  §  hlZmx)  Colloidal  fume 
i>\!t/c  i:i;iu:!!i)ti.  "(c)  .*>  yoiisor"  is 
(.Dircclcd  to  rciid  "[  )  1)  Sponsor. 

D.ilcd:  lunell.  19H5. 
Lester  M.  Crawford, 

Ihnul.ir.  Ci:ilrrfi)r  X'l-h  nmin  Mfi.'uint'. 
|FR  Doc.  85-145J5  Filed  i-17-85:  8:45  ami 

BILLING  CODE  4t«0-01-M 


21  CFR  Part  558 


fdrl 


New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Tylosin 

AGENCY:  Food  and  Uru^  Administration. 
action:  FinHJ  rule. 


summary:  The  Food  and  Drug 
Adininistr;ilion  (FIX\)  is  anipndinx  the 
tiniinal  drug  regulations  to  reflect 
approval  of  n  supplemental  new  animal 
druq  appiic.ition  (NADA)  filed  for  Quali 
Teeh.  Iiu...  providing  Rir  the  manufacture 
of  a  lOD-yram-per-pound  tylosin  premix 
used  to  make  complete  feeds  for  swine, 
beef  cattle,  and  chickens. 
EFFECTIVE  DATE:  June  1H.  19a.'i. 

FOR  FURTHER  INFORMATION  CONTACT: 

Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  {HFV-135),  Food 
and  Uriig  Administration,  5600  Fishers 
I.ane.  Rockviile.  Ml)  2l)H^7.  301-443- 
1414. 

SUPPLEMENTARY  INFORMATION:  Quali 
Tech,  Inc..  318  Lake  Hazeltine  Drive. 
Chaska.  MN  55313.  is  the  sponsor  of  a 
supplement  to  NADA  97-980  submitted 
on  its  behalf  by  Flanco  Products  Co.  The 
supplement  provides  for  the 
manufactuie  of  a  lOO-jgram-per-pound 
tylosin  prcmi.x  used  to  make  complete 
feeds  for  swine,  beef  cattle,  and 
chi(  kens  for  use  as  in  21  CFR 
5.=)8.r.25(f)(l)  (i]  throuf^h  (vi).  The 
supplement  is  approxfd  and  the 
regulations  arc  amended  to  reflect  the 
approval. 

In  accord.ince  wilhi  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.1  l(fi){2l(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effec:ti\ene.ss  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  ManajemonI  Branch 
(nF.A-305),  Food  and  Drug 
Administration.  Rm  4-62.  5600  Fishers 
I.ane.  Rockviile.  MD  20H57.  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24[d)(l)(i)  (April  26.  1985:  50  FR 
16H3b]  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 


environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
5.'j8  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows.  ^ 

Authority:  Sec.  512.  82  Slal.  343-351  (II.S.C. 
3fiOb);  21  CFR  5.10  and  5.83. 

2.  Section  558.625  is  amended  by 
revising  paragraph  (b)(14)  to  read  as 
follows: 

§  558.625    Tylosin. 

•  «  *  •  * 

(b)  •    *    * 

(14)  To  01G968: 1,  2,  4,  8,  and  10  grams 
per  pound,  paragraph  (0(1)  (')•  ('").  ('v). 
and  (vi)  of  this  section:  20,  2.5./JO,  and 
100  grams  per  pound,  paragraph  (f)(1)  (i) 
through  (vi)  of  this  section.       \ 

•  «  *  *  * 

Dated:  \unti  12.  1985 
Marv  in  A.  Norcross,  ., 

AUiUfi  Asstwiale  Dirt'ctttrfor  Scientific 

Evaluation, 

jFR  Doc  85-14536  Filed  6-17-85;  8:45  am) 

B4LLING  CODE  4160-OI-M 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Tylosin  and  Sulfamethazine 

AGENCY:  Food  and  Drug  Administration. 
ACTION;  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Adtnii.istnition  (FDA)  is  amending  the 
animal  dr^ig  regulations  lo  reRect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  for  MAC- 
PAGE,  Inc.,  providing  for  the 
nianuracture  of  premixes  containing  5. 
10,  20,  or  40  grams  per  pound  each  of 
tylosin  and  sulfamethazine.  The 
premixes  are  subsequently  used  to  make 
finished  swine  feeds. 
EFFECTIVE  DATE:  June  18,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Puyot.  Center  for 
Veterinary  Medicine  {HFV-135),  Food 
and  Druj^  Administration.  5600  Fishers 
Lane.  Rockviile.  MD  20857.  301-443- 
1414. 

SUPPLEMENTARY  INFORMATION:  MAC- 
PAGE,  Inc.,  1600  South  Wilson  Ave., 


Dunn,  NC  28334.  is  sponsor  of  NADA 
131-956  submitted  on  its  behalf  by 
Elauco  Products  Co.  The  NADA 
provides  lor  the  manufacture  of 
premixes  containing  5, 10,  20,  or  40 
grama  per  pound  each  of  tylosin  (as 
tylosin  phosphate)  and  sulfamethazine 
intended  for  use  to  subsequently  make 
finished  swine  feeds.  The  resulting  feeds 
are  for  use  in  maintaining  weight  gains 
and  feed  efficiency  in  the  presence  of 
atrophic  rhinitis,  lowering  the  incidence 
and  severity  uf  Bunlclella 
brijiwhiseijiica  rhinitis,  preventing 
swine  dysentery  (vibrionic),  and 
controlling  swine  pneumonias  caused  by 
bacterial  pathogens  (Pasteurclla 
nntltocida  and/or  Corynebacterium 
pyoaenea).  The  NADA  is  approved  and 
the  regulations  are  amended  lo  reflect 
the  approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e){2){ii)),  a  summary  of 
safely  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockviile,  MD  20857,  from  9  a.m. 
lo  4  p.m..  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)"(l)(i)  (April  26, 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under        ^ 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
5.58  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  Part  558 
continues  to  read  as  follows. 

Aulhority:  Sec.  512.  82  Stat.  343-351  (21 
U.S.C.  360b);  21  CFR  5.10  and  5.83. 

§  558.630    [Amended] 

2.  In  §  558.630  Tylosin  and 
sulfamethazine  in  paragraph  (b)(10)  by  . 
inserting  numerically  the  number 
•047427". 


25218  Federal  Register  /  Vol.  50.  No.  117  /  Tuesday.  |une  18,  1985  /  Rules  and  Regulations 


Driled.  |une  10.  1985. 
Lester  M.  Crawfotd. 

Dirt'i  tor.  Ctnter  for  V'ettj.-inary  Medicine. 
\\K  Voc  85-14532  Filed  6-l~-85:  8  45  am) 
BILUMG  COOC  41M-01-M 


21  CFR  Part  558 

New  Anima)  Drugs  for  Use  in  Animal 
Feeds:  Tylcsin  and  Sutfametnazine 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animiil  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  for  Music  City 
Supplement  Co.  providing  for  the 
manufacture  of  premixes  containing  5. 
10,  20,  or  40  grams  per  pound  each  of 
tylosin  and  sulfamethazine.  The 
premixes  are  subsequently  used  to  make 
Hnished  swine  feeds. 
EFFECTIVE  DATE:  June  18.  1985 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Puyot.  Center  for 
Veterinary  Medicine  (HFV-135).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-443- 
1414. 

SUPPLEMENTARY  INFORMATION:  Music 
City  Supplement  Co..  401  Cowan  St.. 
Nashville,  TN  37202.  is  sponsor  of 
N.\DA  127-826  submitted  on  its  behalf 
by  Elanco  Products  Co.  The  NADA 
provides  for  the  manufacture  of 
premixes  containing  5. 10.  20,  or  40 
grams  per  pound  each  of  tylosin  (as 
tylosin  phosphate)  and  sulfamethazine 
intended  for  use  to  subsequently  make 
fmished  swine  feeds.  The  resulting  feeds 
are  for  use  in  maintaining  weight  gains 
and  feed  efficiency  in  the  presence  of 
atrophic  rhinitis,  lowering  the  incidence 
and  severity  of  Bordetella 
bronchiseptica  rhinitis,  preventing 
swine  d>'senter>'  (vibrionic),  and 
controlling  swine  pneumonias  caused  by 
bacterial  pathogens  (Pasteurella 
ntultocidu  and/or  Corynebacterium 
pyogenes).  The  NADA  is  appnned  and 
the  regulations  are  amended  to  reflect 
the  approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summar>'. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Pari  20)  and  §  514.n(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary-  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 


Lane,  Rockville.  MD  20857.  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  (April  26.  1985:  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environ.T.ental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  .Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558.  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  Part  558 
continues  to  read  as  follows: 

Autfaority:  Sec  51^  02  Stat.  343-351  (21 
i:  S  C.  360b):  21  CFR  5  10  and  5.83. 

§558.630    lAmcndedl 

2.  In  §  558.630  Tylosin  and 
sulfamethazine,  paragraph  (b){10),  by 
adding  numerically  the  number 
"017519." 

Dated:  June  10.  1985. 
Lester  M.  Crawford, 

Director.  Center  for  Veterinary  Stedicinif. 
[FR  Doc.  85-14531  Filed  8-17-85:  8:45  am) 

nU.ING  COM  4Me-ei-M 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Tylosin  and  Sulfamethazine 

AGENCY:  Food  and  Drug  Administration. 
action:  Fmal  Rule. 


SUMMARY:  The  Food  and  Drug 
.Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  for  The  Ohio 
F"armers  Grain  and  Supply  Association 
providing  for  the  manufacture  of 
premixes  containing  5. 10.  20,  or  40 
grams  per  pound  each  of  tylosin  and 
sulfamethazine.  The  premixes  are 
subsequently  used  to  make  finished 
swine  feeds. 

EFFECTIVE  DATE:  June  18.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-135).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
1414. 


SUPPLEMENTARY  INFORMATION:  The  Ohio 
Farmers  Grain  and  Supply  Association. 
P.O.  Box  M.  Fostoria,  OH  44830,  is 
sponsor  of  NADA  138-343  submitted  on 
its  behalf  by  Elanco  Products  Co.  The 
NADA  provides  for  the  manufacture  of 
premixes  containing  5. 10.  20,  or  40 
grams  per  pound  each  of  tylosin  (as 
tylosin  phosphate)  and  sulfamethazine 
intended  for  use  to  subsequently  make 
finished  swine  feads.  The  resulting  feeds 
are  for  use  in  maintaining  weight  gains 
and  feed  efficiency  in  the  presence  of 
atrophic  rhinitis,  lowering  the  incidence 
and  severity  of  Bordetella 
bronchiseptica  rhinitis,  preventing 
swine  dysentery  (vibrionic).  and 
controlling  swine  pneumonias  caused  by 
bacterial  pathogens  [Pasteurella 
mullocida  and/or  Corynebacteriuni 
pyogenes).  The  NADA  is  approved  and 
the  regulations  are  amended  to  reflect 
the  approval.  The  basis  for  approval  i« 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.n(e)(2)(ii)  (21 
CFR  514.n(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305)  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857.  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  (April  26. 1985:  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environme  ;tal  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  Part  558 
continues  to  read  as  follows: 

Authority:  Sec.  512.  82  Stat.  343-351  (21 
U.S.C.  360b):  21  CFR  5.10  and  5.83. 

§558.630    (AmendKl) 

2.  In  §  558.630  Tylosin  and 
sulfamethazine,  paragraph  (b)(10),  by 
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adding  numericijily  ijhe  number 
••02M39." 

l):iti'd:  June  10.  1985. 
Leslftr  M.  Crawford, 

Director.  Center  for  Veterinary  Medicine. 
|FK  not:  85-14534  Filed  6-17-85;  8:45  am) 
BILLING  CODE  41S0-01-M 


21  CFR  Part  550 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Tylosin  and  Sulfamethazine 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 


SUMMARY :  The  Food  and  Drug 
Administr.ition  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  for  Southern 
Mi<;ro-Blenders,  Inc.,  providing  for 
manufacturing  premixes  containing  5, 
10,  20,  or  40  grams  per  pound  each  of 
tylosin  and  sulfamethazine.  The 
premixes  are  subsequently  used  to  make 
finished  swine  feeds. 
EFFECTIVE  DATE:  June  18,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Puyot.  Center  for 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-443- 
1414. 

SUPPLEMENTARY  INFORMATION:  Southern 
Micro-Blenders.  Inc..  3801  North 
Hawthorne  St.,  Chattanooga,  TN  37406, 
is  sponsor  of  the  NADA  138-453 
submitted  on  its  behalf  by  Elanco 
Products  Co.  The  NADA  provides  for 
the  manufacture  of  premixes  containing 
5, 10,  20,  or  40  grams  per  pound  each  of 
tylosin  (as  tylosin  phosphate)  and 
sulfamethazine  intended  for  use  to 
subsequently  make  finished  swine 
feeds.  The  resulting  feeds  are  for  use  in 
maintaining  weight  gains  and  feed 
efficiency  in  the  presence  of  atrophic 
rhinitis,  lowering  the  incidence  and 
severity  oi  Bordetella  bronchiseptica 
rhinitis,  preventing  swine  dysentery 
(vibrionic),  and  controlling  swine 
pneumonias  caused  by  bacterial 
pathogens  [PasteureJIa  multocida  and/ 
or  Corynehacten'um  pyosenes).  The 
NAD.^  is  approved  and  the  regulations 
are  amended  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 


(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24{d)(l)(i)  (April  26. 1985;  50  FR 
16636]  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  Part  558 
continues  to  read  as  follows: 

Authority:  Sec.  512,  82  Stat.  343-351  (21 
U.S.C.  360b);  21  CFR  5.10  and  5.83. 

§558.630    {Amended] 

2.  In  §  558.630  Tylosin  and 
sulfamethazine,  paragraph  (b)(10),  by 
adding  numerically  the  number 
"049685". 

Dated;  (une  10, 1985. 
Lester  M.  Crawford, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  85-14533  Filed  6-17-85;  8:45  am] 

BILLINQ  CODE  4160-01-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 
IT.D.  8030] 

Original  Issue  Discount  Reporting 
Requirements 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  provides 
temporary  regulations  relating  to 
reporting  requirements  for  original  issue 
discount  on  publicly  offered  debt 
instruments  as  prescribed  by  section 
1275(c)(2)  of  the  Internal  Revenue  Code 
of  1954.  which  was  added  by  section  41 
of  the  Tax  Reform  Act  of  1984.  The 
temporary  regulations  are  necessary  to 
provide  issuers  of  debt  instruments 
having  original  issue  discount  with  the 
immediate  guidance  needed  to  meet  the 


requirements  of  section  1275(c)(2).  The 
regulations  are  also  necessary  to 
provide  guidance  to  officers  and 
employees  of  the  Internal  Revenue 
Service  with  respect  to  the  requirements 
of  that  section. 

DATES:  The  regulations  under  section 
1275(c)(2)  apply  to  publicly  offered  debt 
instruments  having  original  issue 
discount  that  are  issued  after  August  16, 
1904,  and  are  effective  June  18, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theresa  Bearman  of  the  Legislation  and 
Regulations  Division,  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW..  Washington, 
D.C.  20224  (Attention:  CC:LR:T)  (LR- 
125-84)  (202-566-3459). 

SUPPLEMENTARY  INFORMATION: 
Background  ' 

This  document  provides  temporary 
regulations  relating  to  reporting 
requirements  for  original  issue  discount 
on  publicly  offered  debt  instruments  as 
prescribed  by  section  1275(c)(2)  of  the 
Internal  Revenue  Code  of  1954.  which 
was  added  by  section  41  of  the  Tax 
Reform  Act  of  1984  (98  Stat.  494). 

The  Tax  Reform  Act  of  1984 
recodified  and  expanded  the  rules 
relating  to  the  tax  treatment  of  original 
issue  discount  as  previously  set  forth  in 
sections  1232. 1232A,  and  1232B  of  the 
Internal  Revenue  Code  of  1954. 

Section  1275(c)(2)  of  the  Code  requires 
the  issuer  of  a  publicly  offered  debt 
instrument  having  original  issue 
discount  to  furnish  the  Secretary  certain 
information  with  respect  to  such  an 
issue. 

New  Rules 

These  temporary  regulations  require 
an  issuer  of  a  publicly  offered  debt 
instrument  issued  at  a  discount  to 
furnish  the  Secretary  with  his  name, 
address,  and  taxpayer  identification 
number,  the  issue  date,  maturity  date, 
and  CUSIP  number  of  the  i^sue,  the 
amount  of  original  issue  discount  for  the 
entire  issue,  the  issue  price,  the  stated 
redemption  price  at  maturity,  the  stated 
interest  rate  and  dates  of  interest 
payments,  a  description  of  the  issue,  the 
method  selected  for  determining  the 
amount  of  original  issue  discount 
allocable  to  a  short  accrual  period,  and 
such  other  information  as  may  be 
required. 

Questions  Reserved 

The  temporary  regulations  do  not 
address  the  question  of  the  proper 
method  for  determining  the  amount  of 
original  issue  discount  of  a  debt 
instrument  which  is  part  of  a  serial  issue 
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nor  do  they  address,  for  purposes  of 
section  1275(c)(2).  the  proper  method  for 
delerniining  the  issue  price  of  a  stripped 
bond  or  coupon.  Addltioniilly.  the 
reyulalions  do  not  address  infnrmidion 
reporting  requirements  under  section 
1275(i:)(l).  These  questions  are  under 
active  consideration  by  the  Internal 
Revenue  Service. 

Regulatory  Flexibility  Act 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553  for  temporary  regulations. 
Accordingly,  the  temporary  regulations 
do  not  constitute  regidations  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

Non-Applicability  of  Executive  Order 
12291 

The  Commissioner  of  Internal 
Revenue  has  det»;rmined  that  this 
temporary  rule  is  not  a  major  rule  us 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  regulations  has  been 
submitted  to  the  Office  of  Management 
and  Budget  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
OMB 

Drafting  Information 

I'he  principal  author  of  these 
temporary  regulations  Is  Theresa 
Bearman  of  the  Legislation  and 
Rejiulations  Division  of  the  Office  of 
Chief  Counsel  Internal  Revenue 
Ser\i(.e.  llowe\er.  personnel  from  other 
officers  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  on  matters 
of  br;th  substance  and  style. 

List  of  Subjects 

-';>•  CFH  _i<}  1. 1271-1. 1208 

Income  taxes.  Capital  gains  and 
losses.  Original  issue  discount.  Market 
discount.  Stripped  bonds  and  stripped 
coupons.  Short-term  ol)ligations. 

-'.;  CFR  Purl  6(13 

OMB  Control  Numbers.  Paperwork 
Reduction  .Act.  Reporting  and 
recordkeeping  requirements. 

.'Xdoption  of  .'Xmendmenis  to  the 
Regulations 

Accordingly.  26  CFR  Part  1  and  Part 
(j02  are  amended  as  follows: 


PARTI— I  AMENDED  I 

Paragraph  1.  The  authority  citation  for 
Part  1  continues  to  read  in  part: 

.Authority:  26  U  SC  7805:  '    '   '. 

Par.  2.  A  new  §  1.1275-3T  is  added 
immediately  following  §  1.1274-6T.  New 
§  1.1275-3T  reads  as  follows: 

§1.1 275- 3T  Originai  issue  discount 
information  reporting  rMjuirements. 
(Temporary) 

(a)  (Reserved). 

(b)  Information  required  to  be 

rf •ported  to  Secretary — (1 )  In  general.  In 
the  case  of  any  issue  of  publicly  offered 
debt  instruments  issued  after  August  16. 
1984.  that  have  original  issue  discount, 
other  than  an  issue  of  debt  instruments 
described  in  section  1272(a)(2).  the 
issuer  must  make  an  information  return 
on  Form  8281.  The  term  "issuer" 
includes  not  only  domestic  issuers  but 
iilso  any  foreign  issuer  who  is  otherwise 
subject  to  United  States  income  tax  law, 
unless  the  issue  is  neither  (i)  listed  or 
quoted  on  an  established  securities 
market  (as  defined  in  §  1.453-3(d){4))  in 
the  United  States  nor  (ii)  offered  for  sale 
or  resale  in  the  United  States  in 
connection  with  its  original  issuance.  In 
addition,  any  person  who  makes  a 
public  offering  of  stripped  bonds  or 
stripped  coupons  (as  defined  in  section 
1286  (e)(2J  and  (e)(3).  respectively)  is 
treated  as  an  issuer  of  publicly  offered 
debt  instruments  having  original  issue 
discount. 

(2)  InforniatiL-n  required  to  be 
reported.  The  following  information 
shall  be  reported  to  the  Secretary  on 
Form  8281— 

(i)  The  name,  address,  and  taxpayer 
identification  number  of  the  issuer; 

(ii)  The  issue  date  (as  defined  in 
section  1275(a)(2)).  maturity  date,  and 
CUSIP  number  of  the  issue; 

(iii)  1  he  amount  of  original  issue 
discount  for  the  entire  issue  (as  defined 
in  section  1273(a)(1)); 

(iv)  The  issue  price  (as  defined  in 
section  1273(b))  expressed  as  a 
percentage  of  the  principal  amount; 

(v)  The  stated  redemption  price  at 
maturity  of  the  entire  issue,  or  of  each 
debt  instrument  within  the  issue  if  in 
denominations  of  other  than  $1,000; 

(vi)  The  The  stated  interest  rate  and 
the  interest  payment  dates; 

(vii)  A  description  of  the  debt 
instrument,  at.  in  place  of  the 
description,'  a  copy  of  the  offering 
circular  or  prospectus,  which  description 
shall  include  a  statement  of  any  terms 
and  conditions  of  the  instrument  that 
govern — 

(A)  Whether  payments  of  principal 
may  be  made  prior  to  maturity  of  the 
debt  instrument; 


(B)  Whether  the  debt  instrument  is 
part  of  an  investment  unit; 

(C)  Whether  the  debt  instrument  is 
issued  in  an  exchange  described  in 
section  368(a); 

(D)  Whether  the  debt  instrument  is 
part  of  a  serial  issue; 

(E)  Whether  the  debt  instrument  is  a 
stripped  bond  or  stripped  coupon;  and 

(F)  Whether  the  debt  instrument  is 
collateralized  by  United  States  Treasury 
bonds: 

(viii)  The  method  selected  for 
computing  the  amount  of  original  issue 
discount  allocable  to  a  short  accrual 
period;  and 

(ix)  Such  other  information  as  is 
required  by  the  form. 

(3)  Time  and  manner  of  filing  of 
information  return — (i)  The  information 
return  required  by  paragraph  (b)(1)  of 
this  section  shall  be  filed  on  Form  8281 
with  the  Internal  Revenue  Service  at  the 
address  specified  on  the  form.  This 
return  must  be  made  on  Form  8281 
regardless  of  whether  other  information 
returns  are  filed  by  use  of  electronic 
media. 

(ii)  Form  8281  shall  be  filed  with 
respect  to  each  issue  of  publicly  offered 
debt  instalments — 

(A)  For  debt  instruments  issued  after 
.May  31. 1985.  within  30  days  after  date 
of  issuance;  and 

(B)  For  debt  instruments  issued  after 
August  16. 1984,  and  before  June  1, 1985, 
on  or  before  July  1, 1985. 

(4)  Penalty.  For  rules  relating  to  the 
penalty  provided  for  failure  to  make  an 
information  return  under  paragraph  (b) 
of  this  section,  see  section  6706(b)  and 
the  regulations  under  that  section. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  citation  for  Part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Far.  4.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  places  in 
the  table 

••\  1.1275-3T 1545-0887'. 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  this  Treasury  decision  with  notice 
and  public  procedure  under  subsection 
(b)  of  section  553  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 
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date  limitation  of  subsection  (d)  of  that 
section.  I 

RoBCoe  L.  Egger,  )r., 

Cowniissloner  of  Interna/  Revenue. 

Approved:  May  24.  19B5. 
Ronald  A.  Pearlman, 
Assistant  Secretary  of  the  Treasury. 
|KR  Doc.  85-14495  Filed  6-17-65;  8:45  am) 

BILLING  COOE  4*30-01 -H 


PENSION  BENEFIT  GUARANTY 
CORPORATION 


29  CFR  Part  2606 


Rules  for  Administrative  Review  of 
Agency  Decisions 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Administrative  Review  of 
Agency  Decisions  to  increase  the 
number  of  full  time  Appeals  Board 
members  from  three  to  at  least  four.  A 
panel  of  three  Board  members  will 
decide  each  appeal.  The  purpose  of  this 
rule  is  to  provide  for  a  more  effective 
and  expeditious  appeals  process. 
EFFECTIVE  DATE:  This  amendment  is 
effective  lune  18,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  West.  Attorney,  Legal 
Department,  Pension  Benefit  Guaranty 
Corporation.  2020  K  Street  NW., 
Washington.  D.C.  20006.  (202)  254-7224. 
(This  is  not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  On  July 
19, 1979,  the  PBGC  published  a  final  rule 
regarding  administrative  review  of 
agency  decisions  (44  PR  42181).  The 
purpose  of  the  regulation  is  to  ensure 
that  persons  who  are  adversely  affected 
by  certain  initial  determinations  of  the 
PBGC  are  provided  with  an  opportunity 
to  obtain  review  of  those 
determinations.  The  current  regulation 
applies  to  eleven  types  of 
determinations  and  provides  for  two 
types  of  agency  review.  Seven  types  cf 
initial  determinations  are  subject  to 
appeal  to  the  Appeals  Board;  four  are 
subject  to  reconsideration  by  an  official 
in  the  office  that  issued  the  initial 
determination,  at  a  level  higher  than 
that  of  the  person  who  issued  the  initial 
determination.  On  April  25. 1983,  the 
regulation  was  amended  to  change  the 
composition  of  the  Appeals  Board  to  a 
Chairperson  and  two  senior  agency 
officials,  each  appointed  by  the 
Executive  Director  (48  PR  17070).  The 
April  1983  amendment  also  provided 
that  the  General  Counsel  and  the 


Executive  Director  or  the  Deputy 
Executive  Director  would  be  ex  officio 
members  of  the  Appeals  Board. 

The  PBGC  is  now  amending  the 
regulation  to  increase  the  number  of 
regular  Appeals  Board  members  and  to 
eliminate  ex  officio  membership.  PBGC 
intends  that,  with  four  or  more  rather 
than  three  agency  officials  devoting  full 
time  to  reviewing  appeals,  the  appeal 
processing  time  and  current  backlog  of 
appeals  will  be  reduced  substantially. 
PBGC  has  also  determined  that  ex 
officio  Board  membership  is 
unnecessary. 

The  term  "Appeals  Board"  is  defined, 
at  §  2606.2  of  the  revised  regulation,  to 
mean  a  board  consisting  of  three  agency 
officials.  The  Executive  Director  shall 
appoint  a  senior  PBGC  official  to  serve 
as  Chairperson  and  three  or  more  other 
PBGC  officials  to  serve  as  regular 
Appeals  Board  members.  The 
Chairperson  shall  designate,  with 
respect  to  each  case,  the  panel  of  three 
officials  who  will  constitute  the  Appeals 
Board  for  that  case.  The  panel  that 
constitutes  the  Appeals  Board  with 
respect  to  a  case  may,  but  need  not, 
include  the  Chairperson.  As  under  the 
prior  regulation,  a  person  may  not  serve 
on  the  Appeals  Board  with  respect  to 
any  case  in  which  he  or  she  made  a 
decision  regarding  the  merits  of  the 
determination  being  appealed. 

The  Pension  Benefit  Guaranty 
Corporation  has  determined  that  this 
amendment  is  not  a  "major  rule"  for  the 
purposes  of  Executive  Order  12291, 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  Si 00  million  or  more; 
or  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  This 
conclusion  is  based  on  the  fact  that  the 
amendment  is  procedural,  and  advises 
the  public  of  a  change  in  agency 
organization. 

Because  this  regulation  deals  enly 
with  matters  of  agency  organization  and 
procedure,  a  general  notice  of  proposed 
rulemaking  is  not  required.  See  5  U.S.C. 
§  553(b).  Further,  since  a  general  notice 
of  proposed  rulemaking  is  not  required, 
this  rule  is  not  covered  by  the 
Regulatbry  Flexibility  Act,  5  U.S.C. 
§  601(2).  The  PBGC  finds  that  an 
immediate  effective  date  for  this 
amendment  is  needed  to  efficiently  and 
effectively  administer  the  PBGC's 
appeals  process. 


List  of  Subjects  in  29  CFR  Fart  2606 

Pensions.  Pension  insurance. 

PART  2606— (AMENDED] 

In  consideration  of  the  foregoing.  Part 
2606  of  Chapter  XXVI  of  Title  29,  Code 
of  Federal  Regulations  is  hereby 
am.ended  as  follows: 

1.  The  authority  for  Part  2606 
continues  to  read  as  follows: 

Authority:  Sec.  4002(b)(3),  Pub.  L.  93-406.  as 
amended  by  sec.  403(e).  Pub.  L.  96-364.  94 
Stat.  1208. 1302  (1980)  (29  U.S.C.  1302(b)(3)). 

2.  In  §  2606.2,  the  definition  of 
"Appeals  Board"  is  revised  to  read  as 
follows: 

§  2606.2    Definitions 

***** 

"Appeals  Board"  means  a  board 
consisting  of  three  PBGC  officials.  The 
Executive  Director  shall  appoint  a  senior 
PBGC  official  to/serve  as  Chairperson 
and  three  or  more  other  PBGC  officials 
to  serve  as  regular  Appeals  Board 
members.  The  Chairperson  shall 
designate  the  three  officials  who  will 
constitute  the  Appeals  Board  with 
respect  to  a  case,  provided  that  a  person 
may  not  serve  on  the  Appeals  Board 
with  respect  to  a  case  in  which  he  or  she 
made  a  decision  regarding  the  merits  of 
the  determination  being  appealed.  The 
Chairperson  need  not  serve  on  the 
Appeals  Board  wiih  respect  to  all  cases. 
***** 

Issued  at  Washington,  D.C.  on  this  30th  day 
of  May  1985. 
David  M.  Walker, 

Acting  Executive  Director.  Pension  Benefit 

Guaranty  Corporation. 

[FR  Doc.  85-14530  Filed  6-17-85;  8:45  am) 

BILUNG  COOC  770*-Ot-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD13  85-12] 

Drawbridge  Operation  Regulations; 
Willamette  River,  OR 

AGENCY:  Coast  Guard,  DOT. 
action:  Temporary  rule. 

SUMMARY:  At  the  request  of  Multnomah 
County,  Oregon,  the  Coast  Guard  is 
temporarily  changing  the  regulations 
governing  the  operation  of  the  highway 
drawbridge  across  the  Willamette  River 
at  Hawthorne  Street  in  Portland, 
Oregon,  ')y  allowing  the  drawspan  to  be 
maintained  in  a  semi-open  position  and 
not  be  required  to  open  fullj^  for  the 
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passage  of  vessels.  This  change  is  being 
made  to  allow  for  immobilization  of  the 
lift  span  to  accommodate  emergency 
repairs  of  the  draw  lift  sheaves.  Since 
this  action  will  accom.modate  the 
anticipated  needs  of  about  99  percent  of 
the  commercial  marine  traffic  expected 
to  pass  the  bridge,  its  impact  is  expected 
to  be  minimal. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  May  29, 1985  and  terminates  on 
fuly  26. 1985.  We  anticipate  granting  an 
extension  of  the  temporary  regulation 
past  that  date  to  allow  for  compliance  of 
repairs. 

ADDRESS:  Comments  should  be  mailed 
to  Commander  (oan),  Thirteenth  Coast 
Guard  District.  915  Second  Avenue. 
Seattle.  Washington  98174.  The 
comments  will  be  available  for 
inspection  and  copying  in  room  3564  at 
this  address.  Normal  office  hours  are 
between  7:45  a.m.  and  4:15  p.m..  Monday 
through  Friday  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  E.  Mikesell,  Chief.  Bridge  Section. 
Aids  to  Navigation  Branch  (Telephone: 
(206)  442-58^). 

SUPPLEMENTARY  INFORMATION!  A  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  as  it  is 
being  made  effective  in  less  than  30 
days  from  the  date  of  publication. 
Following  normal  rulemaking 
procedures  would  have  been  contrary  to 
public  interest  since  immediate  action  is 
needed  to  prevent  further  damage, 
destruction,  or  loss  of  the  draw  span  of 
the  Hawthorne  Bridge  or  hazard  to  the 
public. 

Although  this  regulation  is  published 
as  a  final  rule  without  prior  notice,  an 
opportunity  for  public  comment  is 
nevertheless  desirable  to  insure  that  the 
regulation  is  both  reasonable  and 
workable.  Accordingly,  persons  wishing 
to  comment  may  do  so  by  submitting 
written  comments  to  the  office  listed 
under  "ADDRESS"  in  this  preamble. 
Comments  should  include  their  names 
and  addresses,  identify  the  docket 
number  for  the  regula'tion.  and  give 
reasons  for  their  comments.  Receipt  of 
comments  will  be  acknowledged  if  a 
self-addressed  postcard  or  envelope  is 
enclosed.  Based  upon  the  comments 
received,  the  regulations  may  be 
changed. 

Drafting  Information 

The  drafters  of  this  notice  are:  John  E. 
Mikesell.  project  officer,  and  Lieutenant 
Commander  Judith  M.  Hammond, 
project  attorney. 

Discussion  of  Regulation 

A  recently  completed  inspection  of  the 
Ha'»*'ome  Bridge  revealed  cracks  in  all 


eight  of  the  lift  span  counterweight 
sheaves.  The  cracks  are  considered  of 
such  potential  hazard  as  to  require 
immediate  closure  of  the  bridge  and 
replacement  of  the  sheaves  and  other 
defective  parts.  Multomah  County's 
engineering  staff  has  determined  that 
the  draw  span  can  be  raised  and  safely 
maintained  in  a  stabilized  condition  at  a 
height  20  feet  above  the  normal  closed 
position.  This  would  provide  a  vertical 
clearance  of  55  feet  above  the  maximum 
predicted  spring  run-off  elevatijn  of 
-1-14  feet  on  the  Portland  Gauge.  Based 
upon  consultation  with  waterway  user 
groups,  it  was  determined  that  the 
proposed  clearance  would  provide  for 
the  passage  of  about  99  percent  of  the 
commercial  vessels  normally  operating 
on  the  waterway. 

Current  operating  regulations  require 
the  bridge  to  open  on  call  for  the 
passage  of  vessels,  except  during 
morning  and  afternoon  closed  periods. 
«Under  the  temporary  regulations,  the 
bridge  will  be  closed  to  vehicular  traffic 
and  the  drawspan  will  be  maintained  in 
a  partially  open  position,  which  will 
provide  for  about  99  percent  of  the 
commercial  vessels  requiring  passage 
past  the  bridge.  There  will  be  no  closed 
periods  and  the  drawspan  will  not  be 
required  to  provide  greater  clearance  for 
additional  classes  of  vessels. 

Economic  Assessment  and  Certification 

These  temporary  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  under 
Department  of  Transportation  regilatory 
policies  and  procedures  (44  FR  11034); 
February  26. 1979. 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  These 
temporary  regulations  will  have  no 
appreciable  consequences  since  they 
will  have  no  effect  on  about  99  percent 
of  the  vessels  using  the  waterway.  Since 
the  economic  impact  of  these  regulations 
is  expected  to  be  minimal,  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  117  is 
revised  to  read  as  follows: 


Authority:  33  U.S.C  499:  and  49  CFR 
1.46(c)(5)  and  33  CFR  l.OS-l(g). 

2.  Section  117.897  is  revised  by  adding 
(d)  to  read  as  follows: 

§  1 1 7.897    Wtllamstte  River. 

•         •         *         *         * 

(d)  The  draw  of  the  Hawthorne 
Bridge,  mile  13.1  at  Portland.  Oregon, 
shall  be  maintained  in  a  partially  open 
position. 

(1)  In  the  partially  open  position,  the 
draw  shall  provide  a  vertical  clearance 
of  not  less  than  55  feet  above  a  water 
surface  elevation  of  -♦-14  feet  on  the 
Portland  Gauge. 

(2)  The  provisions  of  section  (aj(l) 
pertaining  to  the  Hawthorne  Bridge  will 
not  apply  while  this  temporary 
regulation  is  in  effect. 

Dated;  June  5. 1985. 
R.R.  Garrett. 

Captain.  U.S.  Coasl  Guard.  Acting    ■ 
Commander.  13th  Coast  Cue rd District. 
|FR  Doc.  05-14462  Filed  6-17-85:  8:45  am) 
BILUNG  COOC  4910-14-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-47 

IFPMR  Amendment  H-1521 

Increase  of  Offer  by  High  Bidder  at 
Sealed  Bid  or  Auction  Sa!e 

AGENCV:  Federal  Property  Resources 
Services.  GSA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
regulation  covering  the  time  limitation 
prescribed  for  increasing  a  responsive 
bid  that  is  less  than  the  property's 
appraised  fair  market  value  in  a  sealed 
bid  or  auction  sale  of  Federal  surplus 
real  property.  This  amendment  will 
ensure  that  the  bidder  has  adequate 
time  to  increase  such  a  bid. 
EFFECTIVE  DATE:  June  18,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Pitts,  Office  of  Real  Property 
(202-535-7067). 

SUPPLEMENTARY  INFORMATION:  GSA  has 
determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17. 1981.  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more:  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
Therefore,  a  Regulatory  Impact  Analysis 
has  not  been  prepared.  GSA  has  based 
all  administrative  decisions  underlying 
this  rule  on  adequate  information 
concerning  the  need  for,  and 
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consequences  of,  thii  nile;  has 
defemined  Ihat  the  Jiotontial  benefits  to 
society  from  this  rul^  outweigh  the 
potcntiu!  costs  and  has  maximized  the 
net  benefits;  and  had  cliosen  the 
alternative  approacl^  involving  the  least 
net  cost  to  society. 

st  of  Subjects  in  41  CF 


List 


;  CFR  Part  101-17 


ubjec 

Surplus  government  property,  and 
Government  properly  management. 

PART  101-47— UTILIZATION  AND 
DISPOSAL  OF  REAL  PROPERTY 

1.  The  authority  citation  for  Part  101- 
47  continues  to  read  as  follows: 

Authority:  S<>c.  205(c),  63  Stat.  390,  (40 
U.S.C.  4a8(c)). 

Subpart  101-47.3— Surplus  Real 
Property  Disposal 

2.  Section  101-47.305-1  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

S  101-47.305-1     GenaraL 

•         *         ft         *         * 

(b)  Where  the  advertising  does  not 
result  in  the  receipt  of  a  bid  at  a  price 
commensurate  with  the  fair  market 
value  of  the  property,  the  highest  bidder 
may,  at  the  discretion  of  the  head  of  the 
disposal  agency  or  his  designee  and 
upon  determination  of  responsiveness 
and  bidder  responsibility,  be  afforded 
an  opportunity  to  increase  his  offered 
price.  The  bidder  shall  be  given  a 
reasonable  period  of  time,  not  to  exceed 
fifteen  working  days,  to  respond.  At  the 
time  the  bidder  is  afforded  an 
opportunity  to  increase  his  bid,  all  other 
bids  shall  be  rejected  and  bid  deposits 
returned.  Any  sale  at  a  price  so 
increased  may  be  concluded  without 
regard  to  the  provisions  of  S  101-47.304- 
9  and  S  101-^7.304-12. 

*  *  «  •  « 

Dated:  June  4, 1985. 
Dwight  Ink, 

A  cling  Administrator  of  General  Services. 
IFR  Doc.  85-14568  Filed  6-17-85;  8:45  amj 

BILLING  CODE  W20-W-M 


DEPARTMENT  OF  THE  INTERIOR 
43  CFR  Part  12 

Audit  Requirements  for  State  and 
Local  Governments 

agency:  Department  of  the  Interior. 
action:  Final  rule  with  request  for 
comments. 

summary:  The  Department  of  the 
Interior  establishes  audit  requirements 
for  State  and  Local  covemments  that 


receive  Feder^!  aid  through  the 
Department  and  defines  its 
responsibility  for  implementing  and 
monitoring  those  requirements.  A 
Departmental  rule  is  needed  to  comply 
with  section  7505  of  the  Single  Audit  Act 
of  1984  (Pub.  L  G3-502).  and  OMB 
Circular  A-128,  "Audit  Requirements  for 
State  and  Local  Governments."  The  rule 
supersedes  Attachment  P,  "Audit 
Requirements,"  dated  October  22, 1979, 
to  0\fB  Circular  A-102,  "Uniform 
requirements  for  grants  to  State  and 
local  governments,"  among  recipients  of 
assistance  that  is  extended  through  this 
Department. 

DATES:  Final  rule  effective  July  18, 1935; 
comments  must  be  received  on  or  before 
July  18. 1985. 

ADDRESS:  Send  comments  to:  Assistant 
Secretary — Policy  Budget  and 
Administration,  U.S.  Department  of  the 
Interior,  Washington.  D.C.  20240. 

Comments  received  may  be  inspected 
at  Room  5123  between  8:30  a.m.  and  4:15 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alfred  J.  Poole.  Ill  (202)  343-3963. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Interior  is  designated 
as  cognizant  agency  for  299  Indian 
Tribes,  110  State  agencies  and  2  local 
governments.  The  Designation  is  made 
by  Office  of  Management  and  Budget 
(OMB)  and  is  subject  to  change.  As 
cognizant  agency  for  these  entities,  the 
Department  is  responsible  to  oversee 
the  implementation  of  the  Single  Audit 
Act  and  OMB  Circular  A-128  by  these 
entities.  The  Single  Audit  Act  of  1984 
and  the  Circular  require  that  these 
entities  arrange  for  entitywide  audits 
and  prorate  the  cost  of  audit  to  the 
Federal  assistance  program. 

This  rule  is  published  to  satisfy  the 
specific  request  of  officials  at  OMB  and 
to  establish  Department  of  the  Interior 
regulations  for  administering  and 
enforcing  the  Single  Audit  Act  of  1984 
(Pub.  L  98-502).  The  Secretary  has 
decided  to  incorporate  the  OVIB  Circular 
in  the  body  of  the  regulations  as  a 
separate  Subpart  under  43  CFR  Part  12: 
"Administrative  Requirements  for  Cost 
Principles  for  Assistance  Programs". 
This  decision  is  based  on  the 
determination  that  since  the 
requirements  for  single  audits  are  now 
statutory  requirements,  the  Department 
of  the  Interior  should  have  its  own  rules 
on  implementation  of  the  statutory 
provisions  and  those  rules  should  not 
necessarily  be  restricted  to  a  reference 
to  OMB  Circular  A-128.  Initially,  our 
rules  will  consist  primarily  of  the 
provisions  of  OMB  Circular  A-128.  It  is 
our  intention  that  the  provisions  of  this 
Circular  and  any  subsequent  related 


OMB  Circular  will  continue  to  form  the 
nucleus  of  our  rjles  en  impiamentation 
of  the  Single  Audit  Act  of  1984. 
However,  as  the  provisions  of  the  Act 
are  applied  and  imp'.emented.  the 
Department  may  revise  these 
regulations  to  give  consideration  to  the 
special  needs  of  our  Department 
programs.  Such  revisions  will  be 
coordinated  with  officials  at  the  OMB 
and  with  our  Department's  Inspector 
General. 

The  Language  used  in  paragraph  12.26 
(Audit  Costs)  is  not  written  exactly 
word  for  word  from  Circular  A-123. 
Specifically,  subparagraph  b  has  been 
rewritten  and  sub-paragraph  c  has  been 
added  to  this  rule.  The  corresponding 
paragraph  in  the  circular  is  16  (Audit 
Costs). 

Statement  of  Effects 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  E.0. 12291  and  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

This  rule  applies  td  recipients  of 
Federal  Assistance  provided  through 
U.S.  Department  of  the  Interior  alone. 
The  Department  imposes  no 
requirements  for  collection,  reporting 
nor  record  keeping  of  information 
beyond  those  required  by  OMB  Circular 
A-128.  The  affected'public  consists  of 
State  governments,  local  governments 
and  Indian  Tribes,  including  Indian 
Tribal  enterprises.  No  individuals, 
households,  farms,  businesses  or  other 
institutions  are  subject  to  the 
requirements  of  this  rule.  This  rule 
imposes  no  compliance  costs  upon  the 
public  and  represents  the  minimum 
public  burden  consistent  with  OMB 
directive. 

This  rule  is  not  estimated  to  have 
more  than  $100  million  gross  annual 
effect  on  the  economy  nor  to  result  in 
major  increases  in  costs  or  prices  for 
any  of  the  following  sections: 
Consumers,  individual  industries. 
Federal,  State,  or  local  governments, 
agencies  or  geographic  regions. 

Authorship  Statement 

This  rule  was  prepared  by  Alfred  J. 
Poole.  Ill,  Departmental  Audit 
Coordinator,  on  behalf  of  the  Assistant 
Secretary — Policy,  Budget  and 
Administration 

Environmental  Effects 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  under 
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the  National  Environmenta!  Policy  Act 
of  1969. 

Public  Comment  Period 

A  60  diiy  period  was  provided  by  the 
Office  of  Management  and  Budget  for 
receipt  of  comments  pertinent  to  the 
proposed  Circular  (see  49  FR  50134, 
Wednesday.  December  26. 1984.);  an 
additional  public  comment  period  is 
therefore  determined  to  be  unnecessary 
in  accordance  with  5  U.S.C.  553(b)(B). 
However,  comments  on  the  rule  are 
solicited  and  will  be  considered  during 
the  development  of  the  Department's 
policies  and  procedures  for  the 
implementation  of  the  Act  among  the 
various  federally  assisted  programs. 

List  of  Subjects  in  43  CFR  Part  12 

Cooperative  agreements.  Grants 
administration.  Grant  program. 

PART  12— ADMINISTRATIVE 
REQUIREMENTS  FOR  COST 
PRINCIPLES  FOR  ASSISTANCE 
PROGRAMS 

Accordingly,  43  CFR  Part  12 
"Administrative  Requirements  for  Cost 
Principles  for  Assistance  Programs"  is 
amended  to  read  as  set  forth  below: 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  5  U.S.C.  301:  Pub.  L  98-501 
OMB  Circular  A-128. 

2.  The  current  sections  in  Part  12  (12.1 
thru  12.5)  are  designated  as  Subpart  A — 
Administrative  Requirements  and  Cost 
Principles. 

3.  A  new  Subpart  B — Audit 
Requirements  for  State  and  Local 
Governments  is  added  to  read  as 
follows: 

Subpart  B — Audit  Requirements  fof  State 
and  Local  Governments 

S«;. 

12.11  Purpose. 

12.12  Supersession. 

12.13  Background. 

12.14  Policy. 

12.15  Definition. 

12.16  Scope  of  audit. 

12.17  Frequency  of  audit. 

12.18  Internal  control  and  compliance 
reviews. 

12.19  Subrecipients. 

12.20  Relation  to  other  audit  requirements. 

12.21  Department  of  the  Interior 
responsibilities. 

12.22  Illegal  acts  or  irregularities. 

12.23  Audit  reports 

12.24  Audit  resolution. 

12.25  Audit  workpapers  and  reports. 

12.26  Audit  costs. 

12.27  Sanctions. 

12.28  Auditor  selection. 

12.29  Small  and  minority  audit  Arms. 

12.30  Reporting. 

12.31  Supplemental  program  guidance. 


Subpart  B — Audit  Requirements  for 
State  and  Local  Governments 

§12.11    Purpose. 

This  Circular  is  issued  pursuant  to 
section  7505  of  the  Single  Audit  Act  of 
1984,  (Pub.  L  9»-502),  and  OMB  Circular 
A-128.  It  establishes  audit  requirements 
for  State  and  local  governments  that 
receive  Federal  aid,  through  the  U.S. 
Department  of  the  Interior  and  defines 
the  Department's  responsibilities  for 
implementing  and  monitoring  those 
requirements. 

S  12.12    Supersession. 

The  rule  supersedes  the  requirements 
of  Attachment  P.  "Audit  Requirements." 
dated  October  22.  1979.  to  OMB  Circular 
A-102,  "Uniform  requirements  for  grants 
to  State  and  local  governments."  among 
recipients  of  assistance  for  which  the 
Department  of  the  Interior  is  the 
cognizant  audit  agency. 

S  12.13    Baclcground. 

The  Single  Audit  Act  builds  upon 
earlier  efforts  to  improve  audits  of 
Federal  aid  programs.  The  Act  requires 
State  or  local  governments  that  receive 
$100,000  or  more  a  year  in  Federal  funds 
to  have  an  audit  made  for  that  year. 
Section  7505  of  the  Act  requires  the 
Director  of  the  Office  of  Management 
and  Budget  to  prescribe  policies, 
procedures  and  guidelines  to  implement 
the  Act.  It  specifies  that  the  Director 
shall  designate  "cognizant"  Federal 
agencies,  determine  criteria  for  making 
appropriate  charges  to  Federal  programs 
for  the  cost  of  audits,  and  provide 
procedures  to  assure  that  small  Hrms  or 
Firms  owned  and  controlled  by 
disadvantaged  individuals  have  the 
opportunity  to  participate  in  contracts 
for  single  audits. 

§  12.14    Policy. 

The  Single  Audit  Act  requires  the 
following: 

(a)  State  or  local  governments  that 
receive  $100,000  or  more  a  year  in 
Federal  financial  assistance  shall  have 
an  audit  made  in  accordance  with  this 
Circular. 

(b)  State  or  local  governments  that 
receive  between  $25,000  and  $100,000  a 
year  have  an  audit  made  in  accordance 
with  this  Circular,  or  in  accordance  with 
Federal  laws  and  regulations  governing 
the  programs  they  participate  in. 

(c)  State  or  local  governments  that 
receive  less  than  $25,000  a  year  shall  be 
exempt  from  compliance  with  the  Act 
and  other  Federal  audit  requirements. 
These  State  and  local  governments  shall 
be  governed  by  audit  requirements 
prescribed  by  State  or  local  law  or 
regulation. 


(d)  Nothing  in  this  paragraph  exempts 
State  or  local  governments  from 
maintaining  records  of  Federal  financial 
assistance  or  from  providing  access  to 
such  records  to  Federal  agencies,  as 
provided  for  in  Federal  law  or  in 
Circular  A-102.  "Uniform  requirements 
for  grants  to  State  or  local 
governments." 

§  12.15    Definitions. 

For  the  purposes  of  this  rule  the 
following  definitions  from  the  Single 
Audit  Act  apply: 

(a)  "Cognizant  agency"  means  the 
Federal  agency  assigned  by  the  Office  of 
Management  and  Budget  to  carry  out  the 
responsibilities  described  in  §  12.21  of 
this  rule. 

(b)  "Federal  financial  assistance" 
means  assistance  provided  by  a  Federal 
agency  in  the  form  of  grants,  contracts, 
cooperative  agreements,  loans,  loan 
guarantees,  property,  interest  subsidies, 
insurance,  or  direct  appropriations,  but 
does  not  include  direct  Federal  cash 
assistance  to  individuals.  It  includes 
awards  received  directly  from  Federal 
agencies,  or  indirectly  through  other 
units  of  State  or  local  governments. 

(c)  "Federal  agency"  has  the  same 
meaning  as  the  term  'agency'  in  section 
551  (1)  of  Title  5.  United  State  Code. 

(d)  "Generally  accepted  accounting 
principles"  has  the  meaning  specified  in 
the  generally  accepted  government 
auditing  standards. 

(e)  "Generally  accepted  government 
auditing  standards"  means  the 
Standards  for  Audit  of  Government 
Organizations,  Programs.  Activities,  and 
Functions,  developed  by  the  Comptroller 
General,  dated  February  27, 1981. 

(f)  "Independent  auditor"  means: 
(ItA  State  or  local  government 

auditor  who  meets  the  independence 
standards  specified  in  generally 
accepted  government  auditing 
standards:  or 

(2)  A  public  accountant  who  meets 
such  independence  standards. 

(g)  "Internal  controls"  means  the  plan 
of  organization  and  methods  and 
procedures  adopted  by  management  to 
ensure  that: 

(1)  Resource  use  is  consistent  with 
laws,  regulations,  and  policies; 

(2)  Resources  are  safeguarded  against 
waste,  loss,  and  misuse;  and 

(3)  Reliable  data  are  obtained, 
maintained,  and  fairly  disclosed  in 
reports. 

(h)  "Indian  tribe"  means  any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community,  including  any 
Alaskan  Native  village  or  regional  or 
village  corporations  (as  defined  in,  or 
established  under,  the  Alaskan  Native 
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Claims  Act)  that  is  rpcognized  by  the 
United  States  as  eli^ble  for  the  special 
programs  and  servicfes  provided  by  the 
Uiiitod  States  to  Indians  because  of  thoir 
sUrus  as  Indians. 

(i)  "Local  government"  means  any 
unit  of  local  government  within  a  State, 
including  a  county,  a  borough, 
municipality,  a  city,  town,  township, 
pari.sh,  local  public  authority,  special 
district,  school  district,  intrastate 
district,  council  of  governments,  and  any 
other  insti-umentality  of  local 
government. 

(j)  "Major  Federal  Assistance 
program,"  as  defined  by  Pub.  L.  98-502. 
is  described  in  the  appendix  to  this  rule. 

(k)  "Public  accountants"  means  those 
individuals  who  meet  the  qualification 
standards  included  in  generally 
accepted  government  auditing  standards 
for  personnel  performing  government 
audits. 

(1)  "State"  means  any  State  of  the 
United  Slates,'  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam.  American  Samoa, 
the  Commonwealth  nf  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pai:ific  Islands,  any  instrumentality 
thureof,  and  any  multi-State  regional,  or 
interstate  entity  that  has  governmental 
functions  and  any  Indian  tribe. 

(m)  "Subrecipient"  means  any  person 
or  government  department,  agency,  or 
establishment  that  receives  Federal 
financial  assistance  to  carry  out  a 
program  through  a  State  or  local 
government,  but  does  not  include  an 
individual  that  is  a  beneficiary  of  such  a 
program.  A  subrecipient  may  also  be  a 
direct  recipient  of  Federal  financial 
assistance. 


§  12.16    Scope  of  audit. 
The  Single  Audit  Act  provides  that: 

(a)  The  audit  shall  be  made  by  an 
independent  auditor  in  accordance  with 
generally  accepted  government  auditing 
standards  covering  financial  and 
compliance  audits. 

(b)  The  audit  shaD  cover  the  entire 
oper-ations  of  a  State  or  local 
government  or.  at  the  option  of  that 
government,  it  may  cover  departments, 
agencies  or  establishment  that  received, 
expended,  or  otherwise  administered 
Federal  financial  assistance  during  the 
year.  However,  if  a  State  or  local 
government  receives  $25,000  or  more  in 
General  Revenue  Sharing  Funds  in  a 
fiscal  year,  it  shall  have  an  audit  of  its 
entire  operations.  A  series  of  audits  of 
individual  departments,  agencies,  and 
establishments  for  the  same  fiscal  year 
may  be  considered  a  single  audit. 

(c)  Public  hospitals  and  public 
colleges  and  universities  may  be 
excluded  from  State  and  local  audits 


and  the  requirements  of  this  rule. 
Ifowp'ver,  if  such  entities  are  excluded, 
audits  ot  these  entities  shall  be  made  in 
accordance  with  statutory  requirements 
for  grants  to  universities,.hospitals,  and 
other  nonp.'-ofil  organizations. 

(d)  The  auditor  shall  determine 
whether: 

(1)  The  financial  statements  of  the 
government,  department,  agency  or 
establishment  present  fairly  its  financial 
position  and  the  results  of  its  financial 
operations  in  accordance  with  generally 
accepted  accounting  principles: 

(2)  The  organization  has  internal 
accounting  and  other  control  systems  to 
provide  reasonable  assurance  that  it  is 
managing  Federal  financial  assistance 
programs  in  compliance  with  applicable 
laws  and  regulations;  and 

(3)  The  organization  has  complied 
with  laws  and  regulations  that  may  have 
a  material  effect  on  its  finantial 
statements  and  on  each  major  Federal 
assistance  program. 

§  1 2. 1 7    Frequency  of  audit. 

Audits  shall  be  made  annually  unless 
the  State  or  local  government  has.  by 
January  1, 1987,  a  constitutional  or 
statutory  requirement  for  less  frequent 
audits.  For  those  governments,  the 
cognizant  agency  shall  permit  biennial 
audits,  covering  both  years,  if  the 
government  so  requests.  It  shall  honor 
requests  for  biennial  audits  by 
governments  that  have  administrative 
policy  calling  for  audits  less  frequent 
than  annual,  but  only  for  fiscal  years 
beginning  before  January  1, 1987. 

§  12.18    Internal  control  and  compliance 
reviews. 

The  Single  Audit  Act  requires  that  the 
independent  auditor  determine  and 
report  on  whether  the  organization  has 
internal  control  systems  to  provide 
reasonable  assurance  that  it  is  managing 
Federal  assistance  programs  in 
compliance  with  applicable  laws  and 
regulations. 

la)  Internal  control  review.  In  order  to 
provide  this  assurance  the  auditor  must 
make  a  study  and  evaluation  of  internal 
control  systems  used  in  administering 
Federal  assistance  programs.  The  study 
and  evaluation  must  be  made  whether 
or  not  the  auditor  intends  to  place 
reliance  on  such  systems.  As  part  of  this 
review,  the  auditor  shall: 

(1)  Test  whether  these  internal  control 
systems  are  functioning  in  accordance 
with  prescribed  procedures. 

(2)  Examine  the  recipient's  system  for 
monitoring  subrecipients  and  obtaining 
and  acting  on  subrecipient  audit  reports. 

(b)  Compliance  review.  The  law  also 
requires  the  auditor  to  determine 
whether  the  organization  has  complied 


with  laws  and  regulations  that  may  have 
a  material  effect  on  each  major  Federal 
assistance  program. 

(1)  In  order  to  determine  which  major 
programs  are  to  be  tested  for 
comphance.  State  and  local 
governments  shall  identify  in  their 
accounts  all  Federal  funds  received  and 
expended  and  the  programs  under 
which  they  were  received.  This  shall 
include  funds  received  from  Federal 
agencies  and  through  other  State  and 
local  governments. 

(2)  The  review  must  include  the 
selection  and  testing  of  a  representative 
number  of  charges  from  each  major 
Federal  assistance  program.  The 
selection  and  testing  of  transactions 
shall  be  based  on  the  auditor's 
professional  judgment  considering  such 
factors  as  the  amount  of  «xpenditures 
for  the  program  and  the  individual 
awards;  the  newness  of  the  program  or 
changes  in  its  conditions;  prior 
experience  with  the  program, 
particularly  as  revealed  in  audits  and 
other  evaluations  (e.g.,  inspections, 
program  reviews);  the  extent  to  which 
the  program  is  carried  out  through 
subrecipients;  the  extent  to  which  the 
program  contracts  for  goods  or  services: 
the  level  to  which  the  program  is 
already  subject  to  program  reviews  or 
other  forms  of  independent  oversight: 
the  adequacy  of  the  controls  for 
ensuring  compliance;  the  expectation  of 
adherence  or  lack  of  adherence  to  the 
applicable  laws  and  regulations:  and  the 
potential  impact  of  adverse  findings. 

(i)  In  making  the  test  of  transactions. 

the  auditor  shall  determine  whether 

— The  amounts  reported  as  expenditures 
were  for  allowable  services,  and 

— ^The  records  show  that  those  who 
received  services  or  benefits  were 
eligible  to  receive  them, 
(ii)  In  addition  to  transaction  testing, 

the  auditor  shall  determine  whether: 

— Matching  requirements,  levels  of 
effort  and  earmarking  limitations 
were  met, 

— federal  financial  reports  and  claims 
for  advances  and  reimbursements 
contain  information  that  is 
supported  by  the  books  and  records 
from  which  the  basic  financial 
statements  have  been  prepared,  and 

— Amounts  claimed  or  used  for 
matching  were  determined  in 
accordance  with  OMB  Circular  A- 
87,  "Cost  principles  for  State  and 
local  governments,"  and 
Attachment  F  of  Circular  A-102, 
"Uniform  requirements  ^t  grants  to 
State  and  local  govemmfer^s." 
(iii)  The  principal  compliance 

requirements  of  the  largest  Federal  aid 
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programs  may  be  ascertained  by 
referring  to  Compliance  Supplement  for 
Single  Audits  of  State  and  Local 
Governments,  issued  by  OMB  and 
available  from  the  Government  Printing 
Office.  For  those  programs  not  covered 
in  the  Compliance  Supplement,  the 
auditor  may  ascertain  compliance 
requirements  by  researching  the 
s'.afules.  regulations,  and  agreements 
goN'emtng  individual  programs. 

(3)  Tra.nsactions  related  to  other 
Federal  assistance  programs  that  are 
selecfud  in  connection  with 
examinations  of  fmancial  statements 
and  evaluations  of  internal  controls 
shall  be  tested  for  compliance  with 
Federal  laws  and  regulations  that  apply 
to  such  transactions. 

§1^19    Subrvcipianta. 

State  or  local  governments  that 
receive  Federal  Fmancial  assistance  and 
provide  $25,000  or  more  of  it  in  a  Fiscal 
year  to  a  subrecipient  shall: 

(d)  Determine  whether  State  or  local 
subrecipients  have  met  the  audit 
requirements  of  this  rule  and  whether 
subrecipients  covered  by  Circular  A- 
110,  "Uniform  requirements  for  grants  to 
universities,  hospitals,  and  other 
nonprofit  organizations."  have  met  that 
requirtment; 

(b)  Determine  whether  the 
subrecipient  spent  Federal  assistance 
funds  provided  in  accordance  with 
applicable  laws  and  regulations.  This 
may  b<  accomplished  by  reviewing  an 
audit  of  the  subrecipient  made  in 
accordance  with  this  rule,  OMB  Circular 
A-llOj  or  through  other  means  (e.g. 
program  reviews)  if  the  subrecipient  has 
not  yet  had  such  an  audit. 

(c)  Ensure  that  appropriate  corrective 
action  is  takpn  within  six  months  after 
receipt  of  the  audit  report  in  instances  of 
noncompliance  with  Federal  laws  and 
regulations: 

(d)  Consider  whether  subrecipient 
audits  necessitate  adjustment  of  the 
recipient's  own  records:  and 

(e)  Require  each  subrecipient  to 
permit  independent  auditors  to  have 
access  (o  the  records  and  Financial 
statements  as  necessary  to  comply  with 
this  rule. 

§  12.20    ReiaUon  to  other  audit 
requlrementt. 

The  Single  Audit  Act  provides  that  an 
audit  made  in  accordance  with  this  rule 
shall  be. in  lieu  of  any  Financial  or 
financial  compliance  audit  required 
under  indi|V'idual  Federal  assistance 
programs.  To  the  extent  that  a  single 
audit  provides  Federal  agencies  with 
information  and  assurances  they  need  to 
carry  out  their  overall  responsibilities, 
they  shall  rely  upon  and  use  such 


information.  However,  a  Federal  agency 
shall  make  any  additional  audits  which 
are  necessary  to  carry  out  its 
responsibilities  under  Federal  law  and 
regulation.  Any  additional  Federal  audit 
effort  shall  be  planned  and  carried  out 
in  such  a  way  as  to  avoid  duplication. 

(a)  The  provisions  of  this  rule  do  not 
limit  the  authority  of  Federal  agencies  to 
make,  or  contract  for  audits  and 
evaluations  of  Federal  Financial 
assistance  programs,  nor  do  they  limit 
the  authority  of  any  Fed«'ral  agency 
Inspector  General  or  other  Federal  audit 
official. 

(bj  The  provisions  of  this  rule  do  not 
authorize  any  State  or  local  government 
or  subrecipient  thereof  to  constrain 
Federal  agencies,  in  any  manner,  from 
carrying  out  additional  audits. 

(c)  A  Federal  agency  that  makes  or 
contracts  fur  audits  made  by  recipients 
pursuant  to  this  rule  shall,  consistent 
with  other  applicable  laws  and 
regulations,  arrange  for  funding  the  cost 
of  such  additional  audits.  Such 
additional  audits  include  economy  and 
efficiency  audits,  program  results  audits, 
and  program  evaluations. 

§  1 2. 2 1     0«p«rtm«nt  of  tt>«  Interior 
responsibilities. 

The  Single  Audit  Act  provides  for 
cognizant  Federal  agencies  to  oversee 
the  implementation  of  OMB  Circular  A- 
128  and  this  mle. 

(a)  The  OfFice  of  Management  and 
Budget  will  assign  cognizant  agencies 
for  States  and  their  subdivisions.  Other 
Federal  agencies  may  participate  with 
an  assigned  cognizant  agency,  in  order 
to  fulfill  the  cognizance  responsibilities. 
Smaller  governments  not  assigned  a 
cognizant  agency  will  be  under  the 
general  oversight  of  the  Federal  agency 
that  provides  them  the  most  funds 
whether  directly  or  indirectly. 

(b)  A  cognizant  agency  shall  have  the 
following  responsibilities: 

(1)  Ensure  that  audits  are  made  and 
reports  are  received  in  a  timely  manner 
and  in  accordance  with  the 
requirements  of  this  rule. 

(2)  Provide  technical  advice  and 
liaison  to  State  and  local  governments 
and  independent  auditors. 

(3)  Obtain  or  make  quality  control 
reviews  of  selected  audits  made  by  non- 
Federal  organizations,  and  provide  the 
results,  when  appropriate,  to  other 
interested  organizations. 

(4)  Promptly  inform  other  affected 
Federal  agencies  and  appropriate 
Federal  law  enforcement  ofFicials  of  any 
reported  illegal  acts  or  irregularities. 
They  should  also  inform  State  or  local 
law  enforcement  and  prosecuting 
authorities,  if  not  advised  by  the 


recipient,  of  any  violation  of  law  within 
their  jurisdiction. 

(3)  Advise  the  recipient  of  audits  that 
have  been  found  not  to  have  met  the 
requirements  set  forth  in  this  rule.  In 
such  instances,  the  recipient  will  be 
expected  to  work  with  the  auditor  to 
take  corrective  action.  If  corriT.tive 
action  is  not  taken,  the  cognizant  agency 
shall  notify  the  recipient  and  Federal 
awarding  agencies  of  the  facts  and  make 
recommendations  for  follow  up  action. 
Major  inadequacies  or  repetitive 
substandard  prjrformance  of 
independent  auditors  shall  be  referred 
to  appropriate  professional  bodies  for 
disciplinary  action. 

(6)  Coordinate,  to  the  extent 
practicable,  audits  made  by  or  for 
Federal  agencies  that  are  in  addition  to 
the  audits  made  pursuant  to  this  rule:  so 
that  the  additional  audits  build  upon 
such  audits. 

(7)  Oversee  the  resolution  of  audit 
findings  that  affect  the  programs  of  more 
than  one  agency. 

§  12.22    Illegal  acts  or  Irregularities. 

If  the  auditor  becomes  aware  of  illegal 
acts  or  other  irregularities,  prompt 
notice  shall  be  given  to  recipient 
management  officials  above  the  level  of 
involvement.  (See  also  §  12.23(a)(3)  of 
this  part  for  the  auditor's  reporting 
responsibilities.)  The  recipient,  in  turn, 
shall  promptly  notify  the  cognizant 
agency  of  the  illegal  acts  or  irregularities 
and  of  proposed  and  actual  actions,  if 
any.  Illegal  acts  and  irregularities 
include  such  matters  as  conflicts  of 
interest,  falsification  of  records  or 
reports,  and  misappropriations  of  funds 
or  other  assets. 

§  12.23    Audit  reports. 

Audit  reports  .must  be  prepared  at  the 
completion  of  the  audit.  Reports  serve 
many  needs  of  State  and  local 
governments  as  well  as  meeting  the 
requirements  of  the  Smgle  Audit  Act. 

(a)  The  audit  report  shall  state  that 
the  audit  was  made  in  accordance  with 
the  provisions  of  OMB  Circular  A-128. 
The  report  shall  be  made  up  of  at  least: 

(1)  The  auditor's  report  on  Financial 
statements  and  on  a  schedule  of  Federal 
assistance;  the  Financial  statements:  and 
a  schedule  of  Federal  assistance, 
showing  the  total  expenditures  for  each 
Federal  assistance  program  as  identified 
in  the  Catalog  of  Federal  Domestic 
Assistance.  Federal  programs  or  grants 
that  have  not  been  assigned  a  catalog 
number  shall  be  identiFied  under  the 
caption  "other  Federal  assistance." 

(2)  The  auditor's  report  on  the  study 
and  evaluation  of  internal  control 
systems  must  identify  the  organization's 
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significant  internal  accounting  controls, 
and  those  controls  designed  to  provide 
reasonable  assuranoe  that  Federal 
programs  arc  being  managed  in 
compliance  with  laws  and  regulations.  It 
must  also  identify  the  controls  that  were 
evalu.ited,  the  controls  that  were  not 
evaluated,  and  the  material  weaknesses 
identified  as  a  result  of  the  evaluation. 

(3)  The  auditor's  report  on  compliance 
containing: 
— A  statement  of  positive  assurance 

with  rnspect  to  tliose  items  tested 

for  compliance,  including 

compliance  with  law  and 

regulations  pertaining  to  Hnancial 

repisr'b  and  claims  for  advances  and 

reimbursements. 
— Negative  assurance  on  those  items  not 

tested: 
— A  summary  of  all  instances  of 

noncompliance;  and 
— An  identification  of  total  amounts 

questioned,  if  any.  for  each  Federal 

assistance  award,  as  a  result  of 

noncompliance. 

(b)  The  three  parts  of  the  audit  report 
may  be  bound  into  a  single  report,  or 
presented  at  the  same  time  as  separate 
documents. 

(c)  All  fraud,  abuse,  or  illegal  acts  or 
indications  of  such  acts,  including  all 
questioned  costs  found  as  the  result  of 
these  acts  of  which  the  auditors  become 
aware,  should  normally  be  covered  in  a 
separate  written  report  submitted  in 
accordance  with  paragraph  12.23f. 

(d)  In  addition  to  the  audit  report,  the 
re(  ipient  shall  provide  comments  on  the 
findings  and  recommendations  in  the 
report,  including  a  plan  for  corrective 
acti(m  taken  or  planned  and  comments 
on  the  status  of  corrective  action  taken 
on  prior  findings.  If  corrective  action  is 
not  necessary,  a  statement  describing 
the  reason  it  is  not  should  accompany 
the  audit  report. 

(e)  The  reports  shall  be  made 
available  by  the  State  or  local 
government  for  public  inspection  within 
30  days  after  the  completion  of  the 
audit. 

|f)  In  accordance  with  generally 
accepted  government  audit  standards, 
reports  shall  be  submitted  by  the  auditor 
to  the  organization  audited  and  to  those 
requiring  or  arranging  for  the  audit.  In 
addition,  the  recipient  shall  submit 
copies  of  the  reports  to  each  Federal 
department  or  agency  that  provided 
Federal  assistance  funds  to  the 
recipient.  Subrecipiunts  shall  submit 
copies  to  the  recipients  that  provided 
them  Federal  assistance  funds.  The 
reports  shall  be  sent  within  30  days  after 
the  completion  of  the  audit,  but  no  later 
than  one  year  after  the  end  of  the  audit 


period  unless  a  longer  period  is  agreed 
to  with  the  cognizant  agency. 

(g)  Recipients  of  more  than  SlOO.OCG  in 
Federal  funds  shall  submit  one  copy  of 
the  audit  report  within  30  days  after 
issuance  to  a  central  clearinghouse  to  be 
designated  by  the  Office  of  Management 
and  Budget.  The  clearinghouse  will  keep 
completed  audits  on  file  and  follow  up 
with  State  and  local  governments  that 
have  not  submitted  required  audit 
report?. 

(h)  Recipients  shall  keep  audit  reports 
on  file  for  three  years  from  their 
issuance. 

§  12.24    Aduit  resolution. 

As  provided  in  §  12.21.  the  cognizant 
agency  shall  be  responsible  for 
monitoring  the  resolution  of  audit 
findings  that  affect  the  programs  of  more 
than  one  Federal  agency.  Resolution  of 
findings  that  relate  to  the  programs  of  a 
single  Federal  agency  will  be  the 
responsibility  of  the  recipient  and  that 
agency.  Alternate  arrangements  may  be 
made  on  a  case-by-case  basis  by 
agreement  among  the  agencies 
concerned.  Resolution  shall  be  made 
within  six  months  eifter  receipt  of  the 
report  by  the  Federal  departments  and 
agencies.  Corrective  action  should 
proceed  as  rapidly  as  possible. 

§  1 2.25    Audit  workpapers  and  reports. 

Workpapers  and  reports  shall  be 
retained  for  minimum  of  three  years 
from  the  date  of  the  audit  report,  unless 
the  auditor  is  notified  in  writing  by  the 
cognizant  agency  to  extend  the  retention 
period.  Audit  workpapers  shall  be  made 
available  upon  request  to  the  cognizant 
agency  or  its  designee  or  the  General 
Accounting  Office,  at  the  completion  of 
the  audit. 

§  12.26    Audit  costs. 

The  cost  of  audits  made  in  accordance 
with  the  provisions  of  this  Circular  are 
allowable  charges  to  Federal  assistance 
programs. 

(a)  The  charges  may  be  considered  a 
direct  cost  or  an  allocated  indirect  cost, 
determined  in  accordance  with  the 
provision  of  Circular  A-87,  "Cost 
principles  for  State  and  local 
governments." 

(b)  Generally,  costs  ch.irged  to 
Federal  assistance  programs  for  a  single 
audit  shall  be  consistent  with  the 
proportion  of  Federal  funds  to  total 
funds  expended  by  the  recipient.  These 
costs  may  be  exceeded,  however,  if 
appropriate  documentation 
demonstrates  higher  actual  costs. 

(c)  The  cost  charged  to  any  one 
program  shall  be  reasonably 


proportionate  to  the  cost  of  the  audit 
effort  devoted  to  that  program. 

§  12.27    Sanctions. 

The  Single  Audit  Act  provides  that  no 
cost  m.ay  be  charged  to  Federal 
assistance  programs  for  audits  required 
by  the  Act  that  are  not  made  in 
accordance  with  0MB  Circular  A-128. 
In  cases  of  continued  inability  or 
unwillingness  to  have  a  proper  audit,  the 
Department  of  the  Interior  will  consider 
other  appropriate  sanctions  including: 

— Withholding  a  percentage  of 

assistance  payments  until  the  audit 
is  satisfactorily  completed, 

— Withholding  or  disallowing  overhead 
costs,  and 

— Suspending  the  Federal  assistance 
agreement  until  the  audit  is  made. 

§  12.28    Auditor  selection. 

In  arranging  for  audit  services.  State 
and  local  governments  shall  follow  the 
procurement  standards  prescribed  by 
Attachment  O  of  Circular  A-102. 
"Uniform  requirements  for  grants  to 
State  and  local  governments."  The 
standards  provide  that  while  recipients 
are  encouraged  to  enter  into 
intergovermenfal  agreements  for  audit 
and  other  services,  analysis  should  be 
made  to  determine  whether  it  would  be 
more  economical  to  purchase  the 
services  from  private  firms.  In  instances 
where  use  of  such  intergovernmental 
agreements  are  required  by  State 
statutes  (e.g.,  audit  services)  these 
statutes  will  take  precedence. 

§12.29    Small  and  minority  audit  firms. 

Small  audit  firms  and  audit  firm* 
owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals 
shall  have  the  maximum  practicable 
opportunity  to  participate  in  contracts 
awarded  to  fulfill  the  requirements  of 
this  rule.  Recipients  of  Federal 
assistance  provided  by  this  Department 
shall  take  the  following  steps  to  further 
this  goal: 

a.  Assure  that  small  audit  firms  and 
audit  firms  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals  are  used  to 
the  fullest  extent  practicable. 

(b)  Make  information  on  forthcoming 
opportunities  available  and  arrange 
timeframes  for  the  audit  so  as  to 
encourage  and  facilitate  participation  by 
small  audit  firms  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals. 

(c)  Consider  in  the  contract  process    . 
whether  firms  competing  for  larger 
audits  intend  to  subcontract  with  small 
audit  firms  and  audit  firms  owned  and 
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controlled  by  socially  and  economically 
disadvantaged  individuals. 

(d)  Encourage  contracting  with  small 
audit  firms  or  audit  firms  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  which  have 
traditionally  audited  government 

programs  and.  in  such  cases  where  this 
is  not  possible,  assure  that  these  firms 
are  given  consideration  for  audit 
subcontracting  opportunities. 

(e)  Encourage  contracting  with 
consortiums  of  small  audit  firms  as 
described  in  paragraph  (a)  of  this 
section  when  a  contract  is  too  large  for 
an  individual  small  audit  firm  or  audit 
firm  owned  and  controlled  by  socially 
and  economically  disadvanltigcd 
individuals. 

(f)  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  in  the 
solicitation  and  utilization  of  small  audit 
firms  or  audit  firms  owned  and 
controlled  by  socially  and  economically 
disadviintaged  individuals. 

§12^0    Reporting. 

The  Department  of  the  Interior  will 
report  to  the  Director  of  OMB  on  or 
before  March  1. 1987.  and  annually 
thereafter  on  the  effectiveness  of  State 
and  local  governments  in  carrying  out 
the  provisions  of  Circular  A-128.  The 
report  must  identify  each  State  or  local 
government  or  Indian  tribe  that,  in  the 
opinion  of  the  agency,  is  failing  to 
comply  with  the  Circular. 

§  12.31    Supplemental  program  guidance. 

Each  bureau  and  office  of  this 
Department  may  issue  appropriate 
supplemental  guidance  to  implement  the 
requirements  of  this  rule  within  its 
federally-assisted  programs,  subsequent 
to  the  concurrence  and  approval  of  the 
text  by  the  Assistant  Secretary-Policy. 
Budget  and  Administration. 
Richard  R.  Mile. 

Principal  Dfputy  AssiHtcnt.  Sti^retary/ 
Contmilt^r-Pulicy.  Baifgcl  and  Administration. 

|unp  6.  1985. 

.Appendi.x — Definition  of  Major  Program 
as  Provided  in  Pub.  L  98-302 

"Major  Federal  Assistance  Progrtini," 
for  State  and  local  governments  having 
Federal  assistance  expenditures 
between  SlOO.OOO  and  $100,000,000. 
means  any  program  for  which  Federral 
expenditures  during  the  applicable  year 
exceed  the  larger  of  $300,000.  or  3 
percent  of  such  total  expenditures. 

Where  total  expenditures  of  F'ederal 
assistance  exceed  $100,000,000.  th|e 
following  criteria  apply: 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
lOocketNo.  FEMA6662I 

Suspension  of  Community  Eligibility; 
Sctiaghticoke,  NY;  Correction 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule,  correction. 

SUMMARY:  This  rule  corrects  the  final 
rule  published  in  the  Federal  Register 
Monday.  June  3, 1985,  (50  FR  23U08).  In 
Region  II.  the  Town  of  Schaghticoke, 
New  York  is  listed  in  error.  It  should  be 
corrected  to  the  Villiige  of  Schaghticoke. 
The  correct  community  number  is 
3610588.  All  other  information  listed  for 
the  Village  is  correct.  All  Records 
should  be  amended. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administrator.  Office  of  Loss  Reduction, 
Federal  Insurance  Administration.  (202) 
b4r>-2717.  500  C  Street,  Southwest. 
FEMA-Room  416.  Wasliington.  D.C. 
20472. 

The  authority  citation  for  Part  r>4 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  el  seq.. 
Rcurgdnization  Plan  No.  3  of  1978.  E.O.  12127. 

Issued:  June  12.  19R5. 

leffrey  S.  Bragg. 

Administrator,  Fedvral  Insiihince 

Adniiitistration. 

[Vn  Dor.  85-14543  Filed  6-17-85;  8:45  am) 
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LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1611 

Eligibility;  Income  Levels  for 
individuals  Eligible  for  Assistance 

agency:  Leg.il  Services  Corporation. 
action:  Final  rule;  revised  Appendix: 
correction. 


SUMMARY:  The  Legal  Services 
Corporation  is  required  by  law  t«) 
establish  maximum  income  levels  for 
individuals  eligible  for  legal  assistance. 
This  document  updates  the  specified 
income  levels  to  reflect  the  annual 
amendments  to  the  Official  Poverty 
Threshold  as  defined  by  the  Department 
of  Health  and  Human  Services.  On  April 
4, 1985,  the  revised  Appendix  was 
printed  in  the  Federal  Register,  50  FR 
13331.  The  revised  Appendix  contained 
some  mathematical  errors  that  have 
been  brought  to  the  attention  of  the 
Corporation.  This  Correction  to  the 
revised  appendix  corrects  those  errors. 

EFFECTIVE  DATE:  June  18,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  N.  Bagenstos,  Acting  General 
Counsel,  Legal  Services  Corporation,  733. 
Fifteenth  Street  NVV.,  Washington.  D.C. 
20005.  (202)  272-4010. 
SUPPLEMENTARY  INFORMATION:  Section 
10(r(a)(2)  of  the  Legal  Services 
Corporation  Act,  42  U.S.C.  2996f(a)(2), 
requires  the  Corporation  to  establish 
maximum  income  levels  for  individuals 
eligible  for  legal  assistance,  and  the  Act 
provides  that  income  shall  be  taken  into 
account  along  with  other  specified 
factors.  Section  1611.3(b)  of  the 
Corporations  Regulations  establishes  a 
m.iximum  income  level  equivalent  to 
one  hundred  and  twenty-five  percent 
(125"b)  of  the  Official  Poverty  Threshold 
as  defined  by  the  Office  of  Management 
and  Budget.  Responsibility  for  revision 
of  the  Official  Poverty  Threshold  was 
shifted  in  1982  from  the  Office  of 
Management  and  Budget  to  the 
Department  of  Health  and  Human 
Services. 

On  April  4. 1985,  the  revised 
Appendix  A  was  printed  in  the  Federal 
Register,  50  W.  13331.  Since  the 
publication  of  the  Revised  Appendix  A. 
the  Corporation  has  been  apprised  that 
the  Revised  Appendix  contains  some 
mathematical  errors.  This  correction 
eliminates  those  errors.  The  corrected 
revised  figures  for  1985  equivalent  to 
125";.  of  the  current  official  Poverty 
Threshold  are  set  forth  below: 

List  of  Subjects  in  43  CFR  Part  1611 

l.nga!  services.  E'.igihiiily. 

PART  1611— ELIGIBILITY 

The  Authority  for  45  CFR  Part  161 1 
continues  to  read  as  follows: 

Authority:  Sees.  l(106ih)il).  10(r(a)|l). 
ll)or(a)|.:)  Legal  Services  Corporation  Act  of 
1974.  as  ameiuled  (42  U.S.C.  29<<6<!(t))|ll. 
2«t(>f|i))(l).  2996f(.j)(2)). 

Appendix  A  of  Part  1611  is  revised  to 
read  as  follows: 
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Appendix  A  of  Part  1611 — Legal 
Services  Corporation  Poverty  Guidelines 


Size  ot  family  unil 

All 
States 

but 
Hawaa' 

and 
AlMka 

Alaska* 

r 

Haww' 

i „ „..._ 

2 

3 

S6.S62 

8.812 
11.062 
13.312 
15.562 
17.812 
20.062 
22.312 

18.225 

11.012 
13.825 
16.637 
19.475 
22.262 
25.075 
27.887 

$7,550 
10.137 
12.725 

4 

15320 

5 

7 

8 

17.900 
20.487 
23.075 
25.662 

■  For  tamity  units  with  nnre  than  eight  members,  add 
52.250  lor  each  additior»l  mamt>er  m  a  tamily 

■'  For  lamity  unns  with  more  than  eight  memters.  add 
52  812  lor  each  additional  member  in  a  lamily 

^  For  family  umts  with  more  Itxan  eigfit  memhers.  add 
52,587  lor  each  additiorul  maititjer  m  a  lamrfy. 

n.itnd:  June  13.  1985. 
Kichard  N.  Bagenstos. 
Acling  General  Counsel. 
[IR  Doc.  85-14511  Filed  6-17-85:  8:45  ain| 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Part  7 

I CGO  81-0581 

Boundary  Lines 

agency:  Coast  Guard,  DOT. 

action:  Final  rule. 

SUMMARY:  The  Seagoing  Barge  Act  was 
revised  in  1980  to  define  a  seagoing 
liarge  as  one  that  proceeds  outside  a 
defined  boundary.  The  purpose  of  this 
rulemaking  is  to  establish  demarcation 
lines  for  the  Seagoing  Barge  Act  and 
more  clearly  define  the  existing 
Boundary  Lines  which  govern  the 
application  of  various  maritime  safety 
.sliitutes.  Additionally,  the  rule 
consolidates  the  Biiundary  Lines  where 
poHsilile. 

EFFECTIVE  DATE:  This  rulemaking  is 
effective  on  July  18.  1085. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Donald  B. 
Parsois  (G-MVl-2),  Room  1407,  U.S. 
Coast  Guard  Headquarters,  2irK)  2nd  St^ 
SW  .  Washington.  DC  20.'J93.  (202)  42&- 
44:tl. 

SUPPLEMENTARY  INFORMATION:  The 
Coast  Guard  pi;l;!ished  proposed  rules 
in  the  Federal  Register  on  )une  7. 1982 
(47  FR  24604)  that  sought  to  establish 
lines  lor  the  Seagoing  Barge  Act  and 
more  clearly  define  the  existing 
Boundary  Lines  which  govern  the 
application  of  various  maritime  safety 
statutes.  A  supplemental  notice  of 
proposed  rulemaking  was  published  on 
September  15. 1983  (48  FR  41454)  and 
public  hearings  were  held  in  New 
Orleans,  IJV,  and  Boston,  MA,  on 


October  18  and  26, 1983,  respectively.  As 
a  result  of  the  comments  received, 
substantial  changes  were  made  to  the 
proposed  rule  and  a  second 
supplemental  notice  of  proposed 
rulemaking  was  published  on  August  13. 
1984  (49  FR  32229).  Thirteen  comment 
letters  have  since  been  received,  and  the 
proposal  was  discussed  at  the  public 
meetings  of  the  Towing  Safety  Advisory 
Committee  (TSAC)  on  October  11. 1984. 
and  the  Rules  of  the  Road  Advisory 
Council  (RORAC)  on  September  20. 
1984.  Most  of  the  responses  were 
favorable  and  no  substantive  changes 
have  been  made  to  the  rule  as  last 
proposed. 

Drafting  information 

The  principal  persons  involved  in 
drafting  this  final  rule  are:  Lieutenant 
Commander  Donald  B.  Parsons.  Project 
Manager,  Office  of  Merchant  Marine 
Safety,  and  Lieutenant  Dave  Shippert. 
Project  Attorney.  Office  of  the  Chief 
Counsel. 

Discussion 

As  amended,  the  Act  of  February  19, 
1895  (33  U.S.C.  151,  The  Boundary  Line 
Statute)  authorizes  the  Secretary  of 
Transportation  to  designate  and  define 
the  lines  dividing  the  high  seas  from 
inland  waters  for  the  purpose  of 
determining  the  applicability  of  various 
marine  safety  statutes  (33  U.S.C.  151(b)). 
These  lines,  promulgated  at  Part  7  of 
Title  46  Code  of  Federal  Regulations, 
currently  apply  to  six  statutes.  These 
statutes  deal  with  vessel  inspection, 
equipment  and  manning  standards,  and 
are  bi  iePiy  described  as  follows: 

(1)  The  Vessel  Bridge-to-Bridge 
Radiotelephone  Act  (33  U.S.C.  1201  et 
seq.)  requires  the  carriage  of 
radiotelephones  on  board  certain 
vessels  inside  the  Boundary  Lines  on  the 
navigable  waters  of  the  United  States 
(i.e.,  inside  the  three-mile  line). 

(2)  The  Coastwise  Loadline  Act  (46 
U.S.C.  88)  applies  to  merchant  vessels  of 
150  gross  tons  and  over,  engaged  in 
coastwise  voyages  by  sea.  and  passing 
outside  the  Boundary  Lines. 

(3)  The  Officers  Competency 
Certificates  Convention,  Geneva.  1936. 
(54  Stat.  1683)  is  in  force  and  the  United 
States  is  party  thereto.  Article  1  extends 
the  Convention  to  all  vessels  registered 
in  a  nation  party  to  the  Convention  and 
engaged  in  maritime  navigation.  The 
domestic  legislation  on  the  topic,  46 
U.S.C.  8304,  limits  the  application  of  the 
Convention,  for  the  United  States,  to 
vessels  navigating  on  the  high  seas 
pursuant  to  the  understanding  filed  by 
the  United  States  at  the  time  of 
ratification  ("That  the  United  States 
Government  understands  and  construes 


the  words  Maritime  navigation' 
appearing  iji  this  convention  to  mean 
navigation  Im  the  high  seas  only"),  and 
defines  thejii^  seas  with  reference  to 
the  Boundary  Line. 

(4)  46  y.SJC.:3301(7)  requires  the 
inspection  of  seagoing  motor  vessels.  A 
"seagoing  motor  vessel"  is  defined  in  48 
U.S.C.  2101{33J  as  a  "motor  vessel  of  at 
least  300  gross  tons  making  voyages 
beyond  the  Boundary  Line." 

(5)  46  U.S.C.  3302(d)  exempts  from 
inspection  requirements  certain  vessels 
under  150  gross  tons  that  operate  inside 
the  Boundary  Line  within  the  waters  of 
southeastern  Alaska  and  the  State  of 
Washington. 

(6)  33  U.S.C.  152.  applies  to  the  length 
of  towing  hawsers  between  towing 
vessels  and  barges  when  operating 
inside  the  Boundary  Line. 

In  1980.  Pub.  L.  96-324  amended  the 
Seagoing  Barge  Act.  46  U.S.C.  395,  by 
defining  a  seagoing  barge  as  one  that 
"proceeds  outside  the  line  dividing  the 
inland  waters  from  the  high  seas,  as 
defined  in  section  2  of  the  Act,  (33  U.S.C. 
151)."  Prior  to  this  rule,  the  Coast  Guard 
had  utilized  the  traditional  definition  of 
"seagoing"  as  meaning  a  barge  that 
proceeds  past  the  headlands.  This  rule 
establishes  new  boundary  lines  under  33 
U.S.C.  151(b)  at  46  CFR  Part  7  to 
determine  the  applicabilityof  the 
Seagoing  Barge  Act. 

Under  the  Boundary  Line  Act,  as 
amended  in  1980  (Pub.  L.  96-324),  lines 
may  not  be  located  more  than  twelve 
nautical  miles  seaward  of  the  baseline 
from  which  the  territorial  sea  is 
measured  and  the  lines  may  differ  in 
position  for  the  purposes  of  different 
statutes.  The  Coast  Guard  has  adopted 
the  principle  that,  wherever  possible,  a 
single  line  should  be  established  for  all 
purposes,  since  multiple  lines  create  the 
possibility  of  confusion. 

The  establishment  and  placement  of 
the  lines  in  these  regulations  related 
solely  to  safety  and  do  not  concern 
themselves  with  the  issue  of  State  or 
Federal  sovereignty  or  jurisdiction  in  the 
areas  involved. 

Discussion  of  Comments 

Thirteen  comment  letters  were 
received  as  a  result  of  the  13  August 
1984  Supplemental  Notice  of  Proposed 
Rulemaking  (SNPRM)  Oral  comments 
were  also  received  at  the  meetings  held 
in  Washington,  DC.  on  October  11. 
1984.  by  TS  '  n  and  Septe.mber  20, 1984, 
by  RORAC.  i  his  final  rule  is  almost 
identical  ti,   he  latest  SNPRM  with  only 
a  few  minor  changes  as  discussed 
below. 

1.  Ten  of  the  commenters  were 
specifically  in  favor  of  the  proposed 
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ru!e.  as  were  those  present  at  the  TSAC 
meeting. 

2.  One  commenterrequested  that  the 
Boundary  Line  be  moved  several 
hundred  yards  offshore  at  Bakers 
HiuiloviT  Inlet.  FL.  to  enable  dredg»?s  to 
work  the  harbor  entrance  and 
approaches  without  having  to  underj^o 
inspection  for  certification.  The  cost  and 
manhours  necessary  to  accomplish  this 
do  not  seen  justified  considering  the 
short  distance  from  the  inlet  entrance 
that  the  vessels  would  be  operating.  The 
Coast  Guard  agrees  and  this  change  has 
been  incorporated  at  CFR  7.95(n). 

3.  RORAC  recommended  that  the 
Bridge-to  Br idj^e  Radiotelephone  Act 
line  be  movtd  to  12  miles  or  at  least  as 
far  seaward  as  practicable,  and  one 
commenter  expressed  disappointment 
that  the  line  was  not  extended  to  the 
twelve-mile  limit.  Also,  it  was  stated 
that  there  would  be  confusion  if  this  line 
was  established  now  and  then  changed 
in  only  a  few  years.  As  discussed  in  the 
preambles  of  the  previous  proposals,  the 
Vessel  Bridge-to-Bridge  Radiotelephone 
Act  (Pub.  L  92-63)  line  is  limited  to  not 
more  than  three  miles  offshore  by  law 
(33  U.S.C.  1201  et  seq.).  This  line  has 
been  placed  at  three  miles  along  the 
entire  coast  to  provide  consistency  and 
simplicity  in  identifying  its  location. 
Additionally,  its  location  is  easily  found 
because  it  is  printed  on  most  charts  as 
the  seaward  extent  of  the  Territorial 
Sea. 

When,  or  even  if,  this  line  will  ever  be 
authorized  to  be  located  further  offshore 
is  not  known.  Therefore,  whether  or  not 
confusion  will  be  created  by 
establishing  it  now  and  relocating  it  at 
some  future  date  is  only  speculation. 
The  only  reasonable  alternative  to 
placing  it  at  three  miles  now  would  be  to 
leave  it  unchanged.  This  is  not 
considered  acceptable,  however, 
because  in  many  places  radiotelephones 
have  only  been  required  inside  of 
harbors.  Requiring  the  use  of 
radiotelephones  in  traffic  lanes  and 
harbor  entrances  is  felt  to  be  a  far 
superior  alternative  from  a  safety 
standpoint. 

4.  One  commenter  pointed  out  that 
there  were  three  errors  in  the  SNPRM. 
These  consisted  of  a  buoy  that  had  been 
renumbered,  an  inlet  that  had  been 
renamed,  and  a  tower  that  was  in  fact  a 
tank.  These  changes  have  been 
incorporated  in  this  final  rule  at  46  CFR 
7.95(0.  (i).  and. (j). 

Regulatory  Evaluation 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  and  nonsignificant  under  DOT 
regulatory  policies  and  procedures  (44 
FR  11034:  February  28, 1979).  The 


economic  impact  of  this  rulcnaking  has 
been  found  to  be  so  minimal  that  further 
evaluation  is  unnecessary.  The 
Boundary  Lines  in  this  rulemaking 
coincide  with  the  existing  lines  or.  in 
many  cases  (eg,  the  Gulf  of  Mexico), 
extend  seaward  of  the  existing  lines 
thereby  imposing  fewer  regulatory 
requirements  on  vessels  and  companies 
affected  by  these  regulations.  Since  the 
impact  of  this  rulemaking  is  expected  to 
be  minimal,  the  Coast  Guard  certifies 
that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  46  CFR  Part  7 

Law  enforcement.  Vessels. 

Accordingly.  Part  7  of  Title  46.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  By  revising  46  CFR  Part  7  to  read  as 
follows: 

PART  7— BOUNDARY  LINES 
General 


Ser. 

71 

7.5 


General  Purpose  of  Bounddry  Lines. 
Rules  for  Establishing  Bounddry  Lines. 


Atlantic  Coast 

7.10     Edstport.  ME  to  Cdpe  Ann,  MA. 

7.15    Massachusetts  Bdy.  MA 

7.20    Nantucket  Sound.  Vineyard  Sound, 

Buzzdfds  Bay.  Narraganseti  Buy.  MA, 

Block  bland  Sound  and  easterly 

entrance  to  l,ong  Island  Sound,  NY. 
7.25    Montauk  Point,  NY  to  Atlantic  Beach, 

NY. 
7.30    New  York  Harbor,  NY. 
7.35    Sandy  Hook,  NJ  to  Cape  May.  N|. 
7.40    Delaware  Bay  and  Tributaries. 
7.45    Cape  Henlopen.  UL  to  Cape  Charles. 

VA. 
7.50    Chesapeake  Bay  and  Tributaries. 
7.55    Cape  Henry.  VA  to  Cape  Fear,  NC. 
7.60    Cape  Fear,  NC  to  Sullivans  Island.  SC. 
7.65    Charleston  Harbor,  SC. 
7.70    Folly  Island,  SC  to  Hilton  Head  Island. 

SC. 
7.75    Savannah  River/Tybee  Roads. 
7.60    T>bee  Island.  CA  to  St.  Simons  Island. 

GA. 
7.85    St.  Simons  Island.  GA  to  Little  Talbot 

Island,  FL 
7.90    St.  Johns  River,  FL 
7.95    St.  Johns  Point,  FL  to  Miami  Beach.  FL. 
7.100    Florida  Reefs  and  Keys  from  Miami. 

FL  to  Marquesas  Keys.  FL 

Gulf  Coast 

7.105    Marquesas  Keys.  FL  to  Rio  Grande, 
TX. 

Hawaii 

7.110    Mamala  Bay.  HI. 
PaciFic  Coast 

7.115    Santa  Catalina  Island.  CA. 
7.120    Mexican/United  States  border  to 
Point  Fermin.  CA. 


Sec 

7.125    Point  Vinccnie.  CA  to  Point 

Conception.  CA. 
7.130    Point  Conception.  CA  to  Point  Sur. 

CA. 
7.135    Point  Sur,  CA  to  Cape  Blanco.  OR. 
7.140    Cape  Bianco.  OR  to  Cape  Flattery. 

WA. 
7.145    Strait  of  Juan  de  Fuca.  Haro  Strait  and 

Strait  of  Georgia.  W.\. 

Alaska 

7.130    Canadian  (BC)  and  United  States  [.\K] 

Borders  to  Cape  Spencer.  AK. 
7.1.')5    Cape  Spencer.  AK  to  Cape  St.  Elias. 

AK. 
7.160    Point  Whitshed.  AK  to  Aialik  Cape. 

AK. 
7.165    Kenal  Peninsula.  AK  to  Kodiak  Island. 

AK. 
7.170    Alaska  l*eninsula.  AK  to  Aleutian 

Islands.  AK. 
7  175    Alaska  Peninsula,  AK  to  Nunivuk.  AK. 
7.180    Kutzebue  Sound.  AK. 

Authority:  Sec.  2.  28  Stat.  672  as  amencled 
(33  U.S.C.  151);  sec.  6(b)(1).  80  Stat.  937  (49 
use.  108);  49  CFR  1.46(b). 

General 

S  7.1    General  purpose  of  boundary  lines. 

The  lines  in  this  part  delineate  the 
application  of  the  following  U.S. 
statutes:  33  U.S.C.  152  relating  to  the 
length  of  towing  hawsers;  33  U.S.C.  1201 
et  seq.,  the  Vessel  Bridge-to-Bridge 
Radiotelephone  Act;  46  U.S.C.  88.  the 
Coastwise  Leadline  Act;  46  U.S.C. 
3301(6]  requiring  the  inspection  of 
seagoing  barges  which  are  defined  in  48 
U.S^C.  2101(32);  46  U.S.C.  3301(7) 
requiring  the  inspection  of  seagoing 
motor  vessels  which  are  defined  in  46 
U.S.C.  2101(33);  46  U.S.C.  3302(d)  which 
exempts  from  inspection  requirements 
certain  vessels  under  150  gross  tons  that 
operate  within  the  waters  of 
southeastern  Alaska  and  the  State  of 
Washington:  and  46  U.S.C.  8304. 
"Implementing  the  Officers'  Competency 
Certificates  Convention,  1936." 

§  7.5    Rules  for  establishing  boundary  lines. 

(a)  For  application  of  the  Vessel 
Bridge-to-Bridge  Radiotelephone  Act,  33 
U.S.C.  1201  et.  seq.,  the  line  is  3  miles 
seaward  of  the  baseline  from  which  the 
territorial  sea  is  measured. 

(b)  Barges  of  100  gross  tons  and  over 
operating  on  the  sheltered  waters  of 
British  Columbia  as  defined  in  the 
United  States-Canada  treaty  of  1933  (49 
Stat.  2685,  TS  869)  are  not  required  to  be 
inspected  as  seagoing  barges  under  46 
U.S  C.  3301. 

(c)  Except  as  otherwise  described  in 
this  part.  Boundary  Lines  are  lines 
drawn  following  the  general  trend  of  the 
seaward,  highwater  shorelines  and  lines 
continuing  the  general  trend  of  the 
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snaward,  highwater  shorelines  across 
entrances  to  small  bays,  inlets  and 
rivers. 

Atlantic  Coast 

§7.10    Eastport.  ME  to  Cape  Ann,  MA. 

(a)  A  line  drawn  from  the  eastcmmost 
extremity  of  Kendall  Head  to  latitude 
44"54'45"  N.  longitude  66°58'30"  W.: 
thence  to  the  range  maiker  locatnd  in 
approximate  position  latitude 
44°5r45'  N.  longitude  66*59'  W. 

(b)  A  line  drawn  from  West  Quoddy 
Head  Light  to  latitude  44*48'5"  N. 
longitude  66*56.4'  W.  (Sail  Rock  Lighted 
Whistle  Buoy  "1");  thence  to  latitude 
44"37.5'  N.  longitude  67"09.8'  W.  (Little 
River  Lighted  Whistle  Buoy  "ZLR"); 
thence  to  latitude  44*14.5'  N.  longitude 
67*57.2'  W.  (Frenchman  Bay  Approach 
Lighted  Whistle  Buoy  "FB");  thence  to 
Mount  Desert  Light  thence  to  Matinicus 
Rock  Light;  thence  to  Monhegan  Island 
Light:  thence  to  latitude  43*31.6'  N. 
longitude  70*05.5'  W.  (Portland  Lighted 
Horn  Buoy  "P");  thence  to  Boon  Island 
Light;  thence  to  latitude  42*37.9'  N. 
longitude  70*31.2'  W.  (Cape  Ann  Lighted 
Whistle  Buoy  "2"). 

§  7. 1 S    Massachusetts  Bay ,  MA. 

A  line  drawn  from  latitude  42*37.9"  N. 
longitude  70*31.2'  W.  (Cape  Ann  Lighted 
Whistle  Buoy  "2")  to  latitude  42*22.7'  N. 
longitude  70*47.0'  W.  (Boston  Lighted 
Horn  Buoy  "B");  thence  to  Race  Point 
yght. 


§  7.20    Nantucket  Sound,  Vineyard  Sound, 
Buzzards  Bay,  Narragansett  Bay,  MA,  Block 
Island  Sound  and  easterly  entrance  to  Long 
Island  Sound,  NY. 

(a)  A  line  drawn  from  Chatham  Light 
lo  latitude  41*36.1'  N.  longitude  69*51.1' 
W.  (Pollack  Rip  Entrance  Lighted  Horn 
Buoy  "PR");  thence  to  latitude  41*26.0'  N. 
longitude  69*46.2'  W.  (Great  Round 
Shoal  Channel  Lighted  Buoy  "2");  thence 
to  Sankaty  Head  Light. 

(b)  A  line  drawn  from  the 
westernmost  extremity  of  Nantucket 
Island  to  the  southwestemmost 
extremity  of  Wasque  Point, 
Chappaquiddick  Island. 

(c)  A  line  drawn  from  Gay  Head  Light 
to  Block  Island  Southeast  Light;  thence 
to  Montauk  Point  Light  on  the  easterly 
end  of  Long  Island. 

§  7.25    Montauk  Point  NY  to  Atlantic 
Beach,  NY. 

(a)  A  line  drawn  from  Shinnecock 
East  Breakwater  Light  to  Shinnecock 
West  Breakwater  Light. 

(b)  A  line  drawn  from  Moriches  Inlet 
East  Breakwater  light  to  Moriches  Inlet 
West  Breakwater  Light. 

(c)  A  line  drawn  from  Fire  Island  Inlet 
Breakwater  Light  348*  true  to  the 


southernmost  extremity  of  the  spit  of 
land  at  the  western  end  of  Oak  Beach. 

(d)  A  line  drawn  from  Jones  Inlet  Light 
322*  true  across  the  southwest  tangent 
of  the  island  on  the  north  side  of  Jones 
Inlet  to  the  shoreline. 

§7.30    New  York  Harbor,  NY. 

A  line  drawn  from  East  Rockaway 
Inlet  Breakwater  Light  to  Ambrose  Light; 
thence  to-Highlands  Light  (north  tower). 

§  7.35    Sandy  Hook,  NJ  to  Cape  May,  NJ. 

(a)  A  line  drawn  fiom  Shark  River 
Inlet  North  Breakwater  Light  "2"  to 
Shark  River  Inlet  South  Breakwater 
Light  "1". 

(b)  A  line  drawn  from  Manasquan 
Inlet  North  Breakwater  Light  to 
Manasquan  Inlet  South  Breakwater 
Light. 

(c)  A  line  drawn  along  the  submerged 
Barnegat  Inlet  North  Breakwater  to 
Barnegat  Inlet  North  Breakwater  Light 
"2";  thence  to  Ba.megat  Inlet  Light  "5"; 
thence  along  the  submerged  Barnegat 
Inlet  South  Breakwater  to  shore. 

(d)  A  hne  drawn  from  the  seaward 
tangent  of  Long  Beach  Island  to  the 
seaward  tangent  of  Pullen  Island  across 
Beach  Haven  and  Little  Egg  Inlets. 

(e)  A  line  drawn  from  the  seaward 
tangent  of  Pullen  Island  to  the  seaward 
tangent  of  Brigantine  Island  across 
Brigantine  Inlet. 

(f)  A  line  drawn  from  the  seaward 
extremity  of  Absecon  Inlet  North  Jetty 
to  Atlantic  City  Light. 

(g)  A  line  drawn  from  the 
southernmost  point  of  Longport  at 
latitude  39*18.2'  N.  longitude  74*32.2'  W. 
to  the  northeasternmost  point  of  Ocean 
City  at  latitude  39*17.6'  N.  longitude 
74*33.1'  W.  across  Great  Egg  Harbor 
Inlet. 

(h)  A  line  drawn  parallel  with  the 
general  trend  of  the  seaward,  highwater 
shoreline  across  Corson  Inlet. 

(i)  A  line  formed  by  the  centerline  of 
the  Townsend  Inlet  I  iighway  Bridge. 

(j)  A  line  formed  by  the  shoreline  of 
Seven  Mile  Beach  and  Hereford  Inlet 
Light. 

^  7.40    Delaware  Bay  and  trilxJtaries. 

A  line  drawn  from  Cape  May  Inlet 
East  Jetty  Light  to  latitude  38°55.8'  N. 
longitude  74*51.4'  W.  (Cape  May  Harbor 
Inlet  Lighted  Bell  Buoy  "2CM"):  thence 
to  latitude  38*48.9'  N.  longitude  75*02.3' 
W.  (Delaware  Bay  Entrance  Channel 
Lighted  Buoy  "8");  thence  to  the 
northernmost  extremity  of  Cape 
Henlopen. 

§  7.45    Cape  Henlopen,  DL  to  Cape 
Charles,  VA. 

(a)  A  line  drawn  from  the  easternmost 
extremity  of  Indian  River  Inlet  North 
Jetty  to  latitude  38*36.5'  N.  longitude 


75*02.8'  W.  (Indian  River  Inlet  Lighted 
Gong  Buoy  "1");  thence  to  Indian  River 
Inlet  South  Jetty  Light. 

(b)  A  line  drawn  from  Ocean  City 
Inlet  Light  '6"  to  latitude  38*19.4'  N. 
longitude  75*05.0'  W.  (Ocean  City  Inlet 
Entrance  Lighted  Buoy  "4");  thence  to 
latitude  38*19.3'  N.  longitude  75*05.1'  W. 
(Ocean  City  Inlet  Entrance  Lighted  Buoy 
"5");  thence  to  the  easternmost 
extremity  of  the  south  breakwater. 

(c)  A  line  drawn  from  Assateague 
Beach  Tower  Light  to  latitude  37°50.2'  N. 
longitude  75*24.9'  W.  (Chincoleague 
Inlet  Lighted  Bell  Buoy  "CI");  thence  to 
the  tower  charted  at  latitude  37*52.6'  N. 
longitude  75*26.7'  W. 

(d)  A  line  drawn  from  the 
southernmost  extremity  of  Cedar  Island 
to  latitude  37*34.7'  N.  longitude  75*36.0' 
W.  (Wachapreague  Inlet  Entrance 
Lighted  Buoy  "1");  thence  due  sojth  to 
shore  at  Parramore  Beach. 

(e)  A  line  drawn  from  the  seaward 
tangent  of  Parramore  Beach  to  the 
lockout  tower  on  the  northern  end  of 
Hog  Island  chartered  in  approximate 
position  latitude  37*27.2'  N.  longitude 
75*40.5'  W. 

§  7.50    Chesapeake  Bay  and  tritNJtaries. 

A  line  drawn  from  Cape  Charles  Light 
to  latitude  36*56.8'  N.  longitude  75*55.1' 
W.  (North  Chesapeake  Entrance  Lighted 
Gong  Buoy  "NCD"):  thence  to  latitude 
36*54.8'  N.  longitude  75*55.6'  W. 
(Chesapeake  Bay  Entrance  Lighted  Bell 
Buoy  "CBC");  thence  to  latitude  36*55.0' 
N.  longitude  75*58.0'  W.  (Cape  Henry 
Buoy  "!'*);  thence  to  Cape  Henry  Light. 

§  7.55    Cape  Henry,  VA  to  Cape  Fear,  NC. 

(a)  A  line  drawn  from  Rudee  Inlet 
Jetty  Light  "2"  to  latitude  36*50'  N. 
longitude  75*56.7'  W.;  thence  to  Rudee 
Inlet  Jetty  Light  "1". 

(b)  A  line  drawn  from  Bodie  Island 
Light  to  latitude  35*49.3'  N.  longitude 
75*31.9'  W.  (Oregon  Inlet  Approach 
Lighted  Whistle  Buoy  "OI");  thence  to 
Oregon  Inlet  Radiobeacon. 

(c)  A  line  drawn  from  Hatteras  Inlet 
Light  255*  true  to  the  eastern  end  of 
Ocracoke  Island. 

(d)  A  line  drawn  from  the 
westernmost  extremity  of  Ocracoke 
Island  at  latitude  35*04'  N.  longitude 
76*00.8'  W.  to  the  northeasternmost 
extremity  of  Portsmouth  Island  at 
latitude  35*03.7'  N.  longitude  76*02.3'  W. 

(e)  A  line  drawn  across  Drum  Inlet 
parallel  with  the  general  trend  of  the 
seaward,  highwater  shoreline. 

(f)  A  line  drawn  from  the 
southernmost  extremity  of  Cape  Lookout 
to  latitude  34*38.4'  N.  longitude  76*40.6' 
W.  (Beaufort  Inlet  Lighted  Bell  Buoy 
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■  :;U1 ');  thence  to  the  seaward  exiremity 
of  the  Beaufort  Inlel  west  jetty. 

(g)  A  line  drawn  from  the  seaward 
extrt;mity  of  Masonboro  Inlet  north  jetty 
to  latitude  3410.3'  N.  longitude  77°48.0' 
VV.  (Masonboro  Inlet  Lishfed  Whistle 
Buoy  "A" );  thence  to  the  beach  in 
approximate  position  latitude  34'10'  N. 
longitude  77*49  4'  VV. 

§  7.60    Cape  Fear,  NC  to  SuUivans  Island, 
SC. 

(a)  A  line  drawn  from  the 
southernmost  extremity  to  Cape  Fear  to 
latitude  33°49.5'  N.  longitude  78'03.7'  W. 
(Cape  Fear  River  Entrance  Lighted  Bell 
Buoy  ••2CF'):  thence  to  Oak  Island  Light. 

(b)  A  line  drawn  from  the 
southernmost  extremity  of  Bird  Island  at 
approximate  position  latitude  33''51.2'  N. 
longitude  78"32.6'  W.  to  latitude  33'50.3' 
N.  longitude  78*32.5  W.  (Little  River 
Inlet  Entr.ince  Lighted  Whistle  Buoy 
■'2LR' ):  thtnce  to  the  northeasternmost 
extremity  of  Waties  Island  at 
approximate  position  latitude  33*51.2'  N. 
longitude  78°33.6  W. 

(c)  A  line  drawn  from  the  seaward 
extremity  of  Murrells  Inlet  north  jetty  to 
latitude  33*31.5'  N.  longitude  79*01.6'  W. 
(Murrells  Inlet  Lighted  Bell  Buoy  "Mr'): 
thence  to  Murrells  Inlet  South  Jetty 
Ught. 

(d)  A  line  drawn  from  Georgetown 
Light  to  latitude  33*11.6'  N.  longitude 
79^05.4'  W.  (Winyah  Bay  Lighted  Bell 
Buoy  "^WB");  thence  to  the 
southernmost  extremity  of  Sand  Island. 

S7.65    Charteston  HartKK,  SC. 

A  line  drawn  from  Charleston  Light  on 
Sullivans  Island  to  latitude  32*40.7'  N. 
longitude  79*42.9'  W.  (Charleston 
Lighted  Whistle  Buoy  "2C");  thence  to 
Folly  Island  Loran  Tower  (latitude 
32*41.0'  N.  longitude  79*53.2'  W.). 

§  7.70    Folty  Island,  SC  to  Hilton  Head 
Island.  SC. 

(a)  A  line  drawn  from  the 
southernmost  extremity  of  Folly  Island 
to  latitude  32*35'  N.  longitude  79*58.2'  W. 
(Stono  Inlet  Lighted  Whistle  Buoy  "IS  "): 
thence  to  Kiawah  Island  bearing 
approximately  307*  true. 

(b)  A  line  drawn  from  the 
southernmost  extremity  of  Kiawah 
Island  to  latitude  32*31'  N.  longitude 
80'07.8'  W.  (North  Edisto  River  Entrance 
Lighted  Whistle  Buoy  "2NE");  thence  to 
Botany  Bay  Island  in  approximate 
position  latitude  32*33.1  N.  longitude 
80*12.7'  W. 

(c)  A  line  drawn  from  the  microwave 
antenna  tower  on  Edisto  Beach  charted 
in  approximate  position  latitude  32*29.3' 
N.  longitude  80*19.2'  W.  across  St. 
Helena  Sound  to  the  abandoned 
lighthouse  tower  on  Hunting  Island 


charted  in  approximate  position  latitude 
32*22.5'  N.  loiigitude  802G.5  VV. 

(d)  A  l/ne  drawn  from  the  abandoned 
lighthouse  on  Hunting  IsKind  in 
approximate  position  latitude  32*22.5'  N. 
longitude  80'2b.2'  VV.  to  latitude  32*18'  N. 
longitude  80*25'  VV.;  thence  to  the 
standpipe  on  Fripp  Island  in 
approximate  position  latitude  32*19'  N. 
longitude  80*28.7'  W. 

(e)  A  line  dsawn  from  the 
westernmost  extremity  of  Bui!  Point  on 
Capers  Inland  to  latitude  32*04  8'  N. 
longitude  80*34.9'  W.  (Port  Royal  Sound 
Lighted  Whistle  Buoy  ■•2PR");  thence  to 
the  easternmost  extremity  of  Hilton 
Head  at  latitude  32*13.2'  N.  longitude 
80*40.1'  W.  I 

§  7.75    Savannah  Rivef/Tyt>ee  Roads. 

A  line  drawn  from  the 
southw«stemmost  extremity  of 
Braddock  Point  to  latitude  31*58.3  N. 
longitude  80*44.1'  W.  (Tybee  Lighted 
Whistle  Buoy  "T):  thence  to  the 
southeastemmost  extremity  of  Little 
Tybee  Island  bearing  approximately 
269*  true. 

S  7.80    Tyt>e«  Island,  GA  to  St  Simons 
Island,  GA. 

(a)  A  hne  drawn  from  the 
southernmost  extremity  of  Savannah 
Beach  on  Tybee  Island  255'  true  across 
Tybee  Inlet  to  the  shore  of  Little  Tybee 
Island  south  of  the  entrance  to  Buck 
Hammock  Creek. 

(b)  A  line  drawn  from  the 
southernmost  extremity  of  Little  Tybee 
Island  at  Beach  Hammock  to  the 
easternmost  extremity  of  Wassaw 
Island. 

(c)  A  line  drawn  from  Wassjw  Island 
in  appro.ximate  position  latitude  31*52.5' 
N  longitude  80*58.5'  W.  to  latitude 
31*4«.3'  N.  longitude  80*56.8'  W. 
(Ossabaw  Sound  North  Channel  Buoy 
"OS");  thence  to  latitude  31*39.3'  N. 
longitude  81*02.3'  W.  (St,  Catherines 
Sound  Buoy  "St.  C.");  thence  to  latitude 
31*31.2'  N.  longitude  (Sapelo  Sound  Buoy 
"S  "J;  thence  to  the  easternmost 
extremity  of  Blackbeard  Island  at 
Northeast  Point. 

(d)  A  line  drawn  from  the 
southernmost  extremity  of  Blackbeard 
Island  to  latitude  31*194'  N.  longitude 
81*11.5'  W.  (Doboy  Sound  Lighted  Buoy 
"D");  thence  to  latitude  31*04.1'  N. 
longitude  81*16.7'  W.  (St.  Simons  Lighted 
Whistle  Buoy  "ST  S"). 

9  7.85    SL  Simons  Island,  GA  to  Uttle 
Talt>ot  Island,  FL. 

(a)  A  line  drawn  from  latitude  31*04.1' 
N.  longitude  81*16.7'  W.  (St.  Simons 
Lighted  Whistle  Buoy  "ST  S  ")  to  latitude 
30*42.7'  N.  longitude  81*19.0'  W.  (St. 


Mary's  Entrance  Lighted  Whistle  Buoy 
"1");  thence  to  Amelia  Island  Li};!ii. 

(1))  .\  line  drawn  from  the 
southernnii'st  exiremity  of  Amelia 
Island  to  latitude  30*29.4  N.  longitude 
81*22.9'  W.  (Nass;iu  Sound  Approach 
Buoy  "6A ');  thence  to  the 
northeasternmost  extremity  of  Little 
Talbot  Island 

§  7.90    St.  Johns  River,  FL. 

A  line  drawn  from  the 
southeastemmost  extremity  of  Little 
Talbot  (Spike)  Island  to  latitude  30°23.8' 
N.  longitude  81*20.3'  VV.  (St.  Johns 
Lighted  Whistle  Buuy  "2  STj ");  thence  to 
St.  Johns  Light. 

§  7.9S    St.  Jotins  Point.  FL  to  Miami  Beach, 
FL 

(a)  A  line  drawn  from  the  seaward 
extremity  of  St.  Augustine  Inlet  north 

,  jetty  to  latitude  29*55'  N.  longitude 
81*15.3'  W.  (St.  Augustine  Lighted 
Whistle  Buoy  "ST.  A.");  thence  to  the 
seaward  extremity  of  St.  Augustine  Inlet 
south  jetty. 

(b)  A  line  formed  by  the  centerline  of 
the  highway  bridge  over  Matanzas  Inlet. 

(c)  A  line  drawn  from  the  seaward 
extiomity  of  Ponce  de  Leon  Inlet  north 
jetty  to  latitude  29*04.7'  N.  longitude 
80*54'  W.  (Ponce  de  Leon  Inlet  Lighted 
Bell  Buoy  "2");  thence  to  Ponce  de  Leon 
Inlet  Approach  Light. 

(d)  A  hne  drawn  from  Canaveral 
Harbor  Approach  Channel  Range  Front 
Light  to  latitude  28*23.7'  N.  longitude 
80''32.2'  W.  (Canaveral  Bight  Wreck 
Lighted  Buoy  "WR6 ");  thence  to  the 
radio  tower  on  Canaveral  Peninsula  in 
approximate  position  latitude  28*22.9'  N. 
longitude  80*36.6'  W. 

(e)  A  line  drawn  across  the  seaward 
extremity  of  the  Sebastian  Inlet  Jetties. 

(f)  A  line  drawn  from  the  seaward 
extremity  of  the  Fort  Pierce  Inlet  North 
Jetty  to  latitude  27  28.5'  N.  longitude 
80*16.2'  W.  (For*  Pierce  Inlet  Lighted 
Whistle  Buoy  "2  ");  thence  to  the  tank 
located  in  approximate  position  latitude 
27*27.2'  N.  longitude  80*17.2'  W. 

(g)  A  line  drawn  from  the  seaward 
extremity  of  St.  Lucie  Inlet  north  jetty  to 
latitude  27*10'N.  longitude  80*08.4'  W. 
(St.  Lucie  Inlet  Entrance  Lighted  Whistle 
Buoy  "2");  thence  to  Jupiter  Island 
bearing  approximately  180°  true. 

(h)  A  line  drawn  from  the  seaward 
extremity  of  Jupiter  Inlet  North  Jetty  to 
the  northeast  extremity  of  the  concrete 
apron  on  the  south  side  of  Jupiter  Inlet. 

(i)  A  line  drawn  from  the  seaward 
extremity  of  Lake  Worth  Inlet  North 
Jetty  to  latitude  26*46.4'  N.  longitude 
80*01.5'  W.  (Lake  Worth  Inlet  Lighted 
Bell  Buoy  "2LW '):  thence  to  Lake  Worth 
Inlet  Lighted  Buoy  "3";  thence  to  the 
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seaward  extremity  of  Lake  Worth  Inlet 
Soiilh  jetty. 

(j)  A  line  drawn  across  the  seaward 
extremity  of  the  Boynton  Inlet  Jetties. 

(k)  A  line  drawn  from  Boca  Raton 
Inlet  North  Jetty  Li^ht  "2"  to  Boca  Raton 
Inlet  South  Jetty  Lij^ht  "l". 

(1)  A  line  drawn  from  Ilillsboro  Inlet 
Light  to  Hiilsboro  Inlet  Entrance  Light 
"2";  thence  to  Hiilsboro  Inlet  Entrance 
Light  "1";  thence  west  to  the  shoreline. 

(ni)  A  line  drawn  from  the  tower 
location  in  approximate  position  latitude 
26'(irv9'  N.  longitude  80°()6.4'  W.  to 
latitude  26°0ri.5'  N.  longitude  80°04.8'  W. 
(Port  Everglades  Ughled  Whistle  Buoy 
"1"):  thence  to  the  signal  tower  located 
in  approximate  position  latitude  26°05.5' 
N.  longitude  SO^OaS'  W. 

(n)  A  line  tirawn  from  the  seaward 
extremity  of  Bakers  Haulover  Inlet  north 
jetty  090"  true  to  longitude  80°07.2'  W.; 
thence  to  the  sciuvard  extremity  of 
n.ikers  Haulover  Ipilet  south  jetty. 

§7.100    Florida  Reefs  and  Keys  from 
Miami,  FL  to  Marquesas  Keys,  FL. 

|.i)  A  line  drawn  from  the  tower 
located  in  approximate  position  latitude 
25°46.7'  N.  longitude  80°08'  W.  to  latitude 
25°46.1'  N.  longitude  80'05.0'  W.  (Miami 
Lighted  Whistle  Buoy  "M");  thence  to 
Fowey  Rocks  Light  (latitude  25°35.4'  N. 
longitude  80°05.8'  W.j;  thence  to  Pacific 
Reef  Light  (latitude  25°22.3'  N.  longitude 
80°08.5'  W.)  thence  to  Carysforl  Reef 
Light  (latitude  25'13.3'  N.  longitude 
80''12.7'  W.):  thcnoe  to  Molasses  Reef 
Light  "lO'"  (Uititude  25^00.7'  N.  longitude 
80°22.e'  W.):  thence  to  Alligator  Reef 
Light  (latitude  24'5l.l  N.  longitude 
80'37.T  W.j:  thence  to  Tennessee  Reef 
Light  (latitude  24''44.7'  N.  longitude 
80°46.9'  W.):  thence  to  Sombrero  Key 
Light  (latitude  24°37.6'  N.  longitude 
811X5.6'  W.);  thence  to  American  Shoal 
Light  (latitude  24''31.5'  N.  longitude 
81°31.2'  W.):  thence  to  latitude  24°27.7' 
N.  longitude  8r48.1'  f^.  (Key  West 
Entrance  Lighted  Whistle  Buoy);  thence 
to  Cosgrove  Shoal  Light  (latitude  24°27.5' 
N.  longitude  82°11.2'  W.);  thence  due 
north  to  a  point  12  miles  from  the 
baseline  from  which  the  territorial  sea  is 
measured  in  approximate  position 
latitude  24''47.5'  N.  longitude  82°n.2'  W. 

Gulf  Coast  ' 

§7.105    Marquesas  Keys,  FL  to  Rio 
Grande,  TX. 

(a)  A  line  drawn  from  Marquesas 
Keys.  Florida  at  approximate  position 
latitude  24°47.5'  N.  longitude  82°11.2'  W. 
along  the  12-mile  line  which  marks  the 
seaward  limits  of  the  contiguous  zone 
(as  defined  in  33  CFR  Part  2.05-15)  to 
Rio  Grande.  Texas  at  approximate 
position  latitude  25"58.6'  N.  longitude 
96°55.5'  W. 


Hawaii 

§7.110    Mamala  Bay,  HI. 

A  line  drawn  from  Barbers  Point  Light 
to  Diamond  Head  Light. 

Pacinc  Coast 

t^  7.1  IS    Santa  Catalina  Island,  CA. 

(a)  A  line  drawn  from  the 
northernmost  point  of  Lion  Head  to  the 
north  tangent  of  Bird  Rock  Island; 
thence  to  the  northernmost  point  of  Blue 
Cavern  Point. 

(b)  A  line  drawn  from  White  Rock  to 
the  northernmost  point  of  Abalone 
Point. 

§  7.120    Mexican/United  States  Border  to 
Point  Fermin,  CA. 

(a)  A  line  drawn  from  the  southerly 
tower  to  the  Coronado  Hotel  in 
approximate  position  latitude  32°40.8'  N. 
longitude  117"10.6'  W.  to  latitude  32''39.1' 
N.  longitude  117''13.6'  W.  (San  Diego  Bay 
Channel  Lighted  Bell  Buoy  "5");  thence 
to  Point  Loma  Light. 

(b)  A  line  drawn  from  Mission  Bay 
South  Jetty  Light  "2"  to  Mission  Bay 
North  Jetty  Light  "1". 

(c)  A  line  drawn  from  Oceanside 
South  Jetty  Light  "4"  to  Oceanside 
Breakwater  Light  "3". 

(d)  A  line  drawn  from  Dana  Point 
Jetty  Light  "6"  to  Dana  Point  Breakwater 
Light  "5". 

(e)  A  line  drawn  from  Newport  Bay 
East  JettyXight  "4"  to  Newport  Bay 
West  Jetty  Light  "3". 

(f)  A  line  drawn  from  Anaheim  Bay 
East  Jetty  Light  '"6"  to  Anaheim  Bay 
West  Jetty  Light  "5";  thence  to  Long 
Beach  Breakwater  East  End  Light  "1".  A 
line  drawn  from  Long  Beach  Entrance 
Light  "2"  to  Long  Beach  Light.  A  line 
drawn  from  Los  Angeles  Main  Channel 
Entrance  Light  "2"  to  Los  Angeles  Light. 

§  7. 1 25    Point  VIncente,  CA  to  Point 
Conception,  CA. 

(a)  A  line  drawn  from  Redondo  Beach 
East  Jetty  Light  "2"  to  Redondo  Beach 
West  Jetty  Light  "3". 

(b)  A  line  drawn  from  Marina  Del  Rey 
Light  "4"  to  Marina  Del  Rey  Breakwater 
South  Light  "1".  A  line  drawn  from 
Marina  Del  Rey  Breakwater  North  Light 
"2"  to  Marina  Del  Rey  Light  "3". 

(c)  A  line  drawn  from  Port  Hueneme 
East  Jetty  Light  "4"  to  Port  Hueneme 
West  Jetty  Light  "3". 

(d)  A  line  drawn  from  Channel  Islands 
Harbor  South  Jetty  Light  "2"  to  Channel 
Islands  Harbor  Breakwater  South  Light 
"1".  A  line  drawn  from  Channel  Islands 
Harbor  Breakwater  North  Light  to 
Channel  Islands  Harbor  North  Jetty 
Light  "5". 

(e)  A  line  drawn  from  Ventura  Marina 
South  Jetty  Light  "6"  to  Ventura  Marina 


Breakwater  South  Light  "3".  A  line 
drawn  from  Ventura  Marina  Breakwater 
North  Light  to  Ventura  Marina  North 
Jetty  Light  '7". 

(f)  A  line  drawn  from  Santa  Barbara 
Harbor  Light  "4"  to  latitude  34°24.1'  N. 
longitude  119°40.7'  W.  (Santa  Barbara 
Harbor  Lighted  Bell  Buoy  "1");  thence  to 
Santa  Barbara  Harbor  Breakwater  Light. 

§  7.130    Point  Conception,  CA  to  Point  Sur, 
CA. 

(a)  A  line  drawn  from  the 
southernmost  extremity  of  Fossil  Point 
at  longitude  120°43.5'  W.  to  the  seaward 
extremity  of  Whaler  Island  Breakwater. 

(b)  A  line  drawn  from  the  outer  end  of 
Morro  Bay  Entrance  East  Breakwater  to 
latitude  35°21.5'  N.  longitude  120°52.3' 
W.  (Morro  Bay  Entrance  Lighted  Bell 
Buoy  "1");  thence  to  Morro  Bay  West 
Breakwater  Light. 

§  7.135    Point  Sur,  CA  to  Cape  Blanco,  OR. 

(a)  A  line  drawn  from  Monterey 
Harbor  Light  "6"  to  latitude  36°36.5'  N. 
longitude  121°53.2'  W.  (Monterey  Harbor 
Anchorage  Buoy  "A"):  thence  to  the 
northernmost  extremity  of  Monterey 
Municipal  Wharf  No.  2. 

(b)  A  line  drawn  from  seaward 
extremity  of  the  pier  located  0.3  mile 
south  of  Moss  Landing  Harbor  Entrance 
to  the  seaward  extremity  of  the  Moss 
Landing  Harbor  North  Breakwater. 

(c)  A  line  drawn  from  Santa  Cruz 
Light  to  the  southernmost  projection  of 
Soquel  Point. 

(d)  A  straight  line  drawn  from  Point 
Bonita  Light  across  Golden  Gate  through 
Mile  Rocks  Light  to  the  shore. 

(e)  A  line  drawn  from  the 
northwestern  tip  of  Tomales  Point  to 
latitude  38°15.1'  N.  longitude  123°00.1' 
W.  (Tomales  Point  Lighted  Horn  Buoy 
"2");  thence  to  latitude  38°17.2'  N. 
longitude  123°02.3'  W.  (Bodega  Harbor 
Approach  Lighted  Gong  Buoy  "BA"); 
thence  to  the  southernmost  extremity  of 
Bodega  Head. 

(f)  A  line  drawn  from  Humboldt  Bay 
Entrance  Light  "4"  to  Humboldt  Bay 
Entrance  Light  "3". 

(g)  A  line  drawn  from  Crescent  City 
Outer  Breakwater  Light  "5"  to  the 
soufheasternmost  extremity  of  Whaler 
Island  at  longitude  124°11'  W. 

§  7. 1 40    Cape  Blanco,  OR  to  Cape  Flatter  y, 
WA. 

(a)  A  line  drawn  from  the  seaward 
extremity  of  the  Coos  Bay  South  Jetty  to 
latitude  43°21.9'  N.  longitude  124°21.7' 
W.  (Coos  Bay  Entrance  Lighted  Bell 
Buoy  "1");  thence  to  the  seaward 
extremity  of  the  Coos  Bay  North  Jetty. 

(b)  A  line  drawn  from  lookout  tower 
located  in  approximate  position  latitude 
46*'13.6'  N.  longitude  124°00.7'  W  to 


23234  Federal  Kej-ister  /   Vol.  50.  No.  117  /  Tuesday.  June  18.  198.5  /  Rules  and  Regulations 


liililiifjf  46'12.8'  N.  lonst.ude  124*08  0' 
VV.  (Columbia  River  En!r.ince  Lighted 
Whir.tle  Buoy  ■■2");  thenoe  to  Idlitut'e 
46'14..V  N,  longitude  124  09  5'  \V. 
(Columbia  River  Entrance  I  ighled  De'll 
Buoy  "1"):  thonce  to  North  Mead  Livht. 

(c)  A  line  drawn  from  hititude  46°52.8' 
N.  longitude  124'12  5'  VV.  (Cr.iys  Harbor 
Light  to  Cr.iys  Harbor  Entrance  Lighted 
Whistle  Buoy  "2  ):  thence  to  latitude 
4ti'5.i.O'  N.  lor.jsitude  124"14.7'  W.  (Clrays 
Harbor  Entrance  Lighted  V\  hislle  Buoy 
■'3):  thence  to  Grays  Harbor  Bar  Range 
Rear  Light. 

§7.145    Strait  of  Juan  de  Fuca.  Haro  Straa 
and  Strait  of  Georgia  WA. 

(a)  A  line  drawn  from  the 
northernmost  point  of  Anj^eies  Point  to 
latitude  48'21.1'  N.  longitude  123*02.5' 
VV.  (Hein  Bank  Lighted  Bell  Buoy); 
thence  to  latitude  48*25.5'  N.  longitude 
122'58  5'  W.  (Salmon  Bank  Lighted  Gong 
Buoy  "3  ):  thence  to  Cattle  Point  Light 
on  San  luan  Island. 

(b)  A  line  drawn  from  Lime  Kiln  Light 
to  Kellelt  Bluff  Light  on  Henry  Island: 
thence  to  Turn  Point  Light  on  Stuart 
Island:  thence  to  Skipjack  Island  Light: 
thence  to  latitude  48'46.6'  N.  longitude 
122*53.4'  W.  (Clements  Reef  Bouy  '2  "); 
thence  to  International  Boundary  Range 
B  Front  Light. 

Alaska 

§  7. 1 50    Canadian  (BC)  ar>d  United  States 
(AK)  Borders  to  Cape  Spencer.  AK. 

(a)  A  line  drawn  from  the 
northeastemmost  extremity  of  Point 
Mansfield.  Sitklan  Island  040'  true  to  the 
mainland. 

(b)  A  line  drawn  from  the 
southeasternmost  extremity  of  Island 
Point.  Sitklan  Island  to  the  southernmost 
extremity  of  Garnet  Point,  Kanagunut 
Island:  thence  to  Lord  Rock  Light:  thence 
to  Barren  Island  Light:  thence  to  Cape 
Chacon  Light;  thence  to  Cape  Muzon 
Light. 

(c)  A  line  drawn  from  Point 
Cornwaliis  Light  to  Cape  Bartolome 
Light;  thence  to  Cape  Edgecumbe  Light: 
thence  to  the  westernmost  extremity  of 
Cape  Cross. 

(d)  .A  line  drawn  from  Surge  Bay 
Kr.trance  Light  to  Cape  Spencer  Light. 

3  7.155    Cape  Sperteer,  AK  to  Cape  St. 
Elias,  AK. 

(a)  A  line  drawn  from  the 
westernmost  extremity  of  Harbor  Point 
to  th«"  southernmost  extremity  of 
LaChaussee  Spit  at  Lituya  Bay. 

(b)  A  line  drawn  from  Ocean  Cape 
Light  to  latitude  59*31.9'  N.  longitude 
139*57.1'  W.  (Yakutat  Bay  Entrance 
Lighted  Whistle  Buoy  "2"):  thence  to  the 
southeasternmost  extremity  of  Point 
Manby. 


(c)  A  l-ne  drawn  from  the 
northernmost  pxtrt;mity  of  Point  Riou  to 
the  east€;."iiniGsl  extreinify  of  Ii  y  C.ipe. 

§  7.160    Pcint  Whitsned,  AK  to  Aialik  Cape. 
AK. 

(.!)  A  line  drawn  from  the 
soiithernnrn.'Sl  extremity  of  Point 
Whi'-shed  to  the  easternmost  extremity 
of  Hin<  hirbrook  Islind. 

(b)  A  line  drawn  from  Cape 
Minchinbrook  Light  to  Schooner  Rock 
Light  "l". 

(c)  A  line  drawn  from  the 
southwpstemmost  extirmity  of 
Montague  Island  to  Point  Eirington 
Light:  thence  to  the  southernmost 
extremity  of  Cape  Puget. 

(d)  A  line  drawn  from  the 
southernmost  extremity  of  Cape 
Resurrection  to  the  Aialik  Cape. 

§  7.165    Kenai  Peninsula.  AK  to  Kodlak 
tstaod,AK. 

(a)  A  line  drawn  from  the 
southernmost  extremity  of  Kenai 
Peninsula  at  longitude  151*44.0'  W.  to 
East  Amatuli  Island  Light:  thence  to  the 
northwestemmost  extremity  of  Shuyak 
Island  at  Party  Cape;  thence  to  the 
easternmost  extremity  of  Cape  Douglas. 

(b)  A  line  drawn  from  the 
southernmost  extremity  of  Pillar  Cape 
on  Afognak  Island  to  Spruce  Cape  Light: 
thence  to  the  easternmost  extremity  of 
Long  Island;  thence  to  the 
northeastemmost  extremity  of  Cape 
Chiniak. 

(c)  A  line  drawn  from  Cape  Nunilak  at 
latitude  58*09.7'  N.  to  the  northernmost 
extremity  of  Raspberry  Island.  A  line 
drawn  from  the  westernmost  extremity 
of  Raspberry  Cape  to  the  northernmost 
extremity  of  Miners  Point. 

§  7. 170    Alaska  Peninsula,  AK  to  Aleutian 
Islands,  AK. 

(a)  A  line  drawn  from  the 
southernmost  extremity  of  Cape 
Kumlium  to  the  westernmost  extremity 
of  Ndkchamik  Island;  thence  to  the 
easternmost  extremity  of  Castle  Cape  at 
Chignik  Bay. 

(b)  A  line  drawn  from  Second  Priest 
Rock  to  Ulakta  Head  Light  at  Iliuliuk 
Bay  entrance. 

(c)  A  line  drawn  from  Arch  Rock  to 
the  northernmost  extremity  of  Devilfish 
Point  at  Captains  Day. 

(d)  A  line  drawn  from  the  easternmost 
extremity  of  Lagoon  Point  to  the 
northwestemmost  extremity  of  Cape 
Kutuzof  at  Port  Moller. 

§  7.175    Alaska  Peninsula,  AK  to  Nunlvak, 
AK. 

(a)  A  line  drawn  from  the 
northernmost  extremity  of  Goose  Point 
at  Egegik  Bay  to  Protection  Point. 


(b)  A  line  drawn  from  the 
vvpstemmnst  oxiremity  of  Kulukak  I'o.nt 
to  Ihe  northernmost  extromlty  of  Round 
Lsland,  thenrf>  to  the  southernmost 
extremity  of  Hagemeister  Island;  th».'nce 
to  the  southernmost  extremity  of  Cape 
Peircc:  thence  to  tho  southernmost 
extremity  of  Cape  Newenham. 

(l)  a  line  drawn  from  the  church  spire 
located  in  approximate  position  latitude 
59''45'  N.  longitude  161*55'  VV.  at  the 
mouth  of  the  Kanektok  River  to  the 
southernmost  extrrmity  of  Cape  AvinoL 

§  7.180    Kot2cbue  Sound.  AK. 

A  line  drawn  from  Cape  Espenberg 
Light  to  latitude  66*52'  N.  longitude 
163*28'  W  :  and  thence  to  Cape 
Krusenstern  Light. 

Ddted:  June  12. 1985. 
E.G.  Bums. 

Acting  Chief.  Office  of  Merchant  Marine 
Safety. 
(FR  Doc.  85-14453  Filed  6-17-85:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2, 15,  and  90 
(Gen.  Docket  81-413;  FCC  8&-24S) 

Authorization  of  Spread  Spectrum 
Systems  Under  Parts  15  and  90  of  th« 
FCC  Rules  and  Regulations 

agency:  Federal  Communications 

Commission. 

ACnON:  Final  rules. 

summary:  This  action  changes  Part  15  of 
the  Rules  to  allow  spread  spectrum 
systems  to  operate  in  the  ISM  bands  at 
902-928,  2400-2483.5  and  5725-5850  MHz 
on  a  noninterference  basis  to  other 
authorized  users  of  these  bands.  The 
maximum  output  power  of  these 
systems  is  limited  to  1  watt. 

Changes  are  also  made  to  Part  90  of 
the  Rules  to  allow  law  enforcement 
officers  to  operate  direct  sequence  and 
time  hopping  spread  spectrum 
transmitters  on  selected  Public  Safety 
Radio  Service  frequencies.  To  protect 
the  agents  involved  in  these  operations, 
the  station  identification  requirement, 
which  was  previously  required  for  these 
operations,  has  been  dropped.  Approval 
from  the  local  area  coordmator,  of  the 
Police  Radio  Service  of  the  district  in 
which  the  license  and  equipment  are  to 
be  used,  must  be  first  obtained  before  a 
licensed  law  enforcement  officer  can 
operate  a  spread  spectrum  transmitter 
on  these  frequencies. 
EFFECTIVE  DATE:  June  15,  1985. 
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ADDRESS:  Federall Communications 
Commission,  Waaiiington.  D.C..  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ur.  Joseph  Mc.Nully.  (301)  72ii-15Q5 
Ur.  Michael  Marcus.  (202)  632-7(M0 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects 

V7  CFR  Part  2 

Radio. 
47  CFR  Part  15 

Radio  frequencjl  devices. 

■47  CFR  Part  90 

Private  land  mobile  radio  services. 
Radio. 

First  Report  and  Order 

In  the  mailer  uf  iiiUhorization  of  spread 
spectrum  and  other  Vkideband  emissions  not 
prrsently  provided  fcr  in  the  FCC  Rules  and 
Regiihilions;  Gen.  Dilckcl  No.  81-413. 

Adiiptcd;  May  9,  litflS. 

Rcl.MKcd:  May  24. 1985. 

fiy  the  Commissioil. 

Introduction  and  Summary 

1.  Spread  spet;trum  modulation  is  a 
wideband  modulation  which  was 
originally  developed  for  military 
applications  but  which  has  several 
interesting  civil  applications.'  This 
technology  has  been  implicitly  forbidden 
by  the  FCC  rules  with  a  few  limited 
exceptions.  On  June  30.  1931,  the 
Commission  adopted  a  Notice  of  Inquiry 
["Inquiry"]-  in  this  proceeding  seeking 
comments  on  a  rule  structure  that  would 
permit  civil  use  of  this  technololgy.' 

2.  Ilased  on  the  comments  received  in 
the  Inquiry,  we  adopted  a  Further 
Notice  of  Inquiry  amd  Notice  of 
Proposed  Rulemaking  ["Further 
Notice').*  on  May  26. 1984.  proposing 
specific  rules  for  spread  spectrum  in 
Parts  15  and  90  of  our  Rules.  In  this  First 
Report  and  Order  we  are  adopting  some 
of  the  proposals  of  the  Further  Notice 
with  some  modifiotion.  The  remaining 
issues  in  the  Further  Notice  raised 
significant  controversy  in  the  Comments 


'  I'lur  spro.idins  or  dilttioii  of  itiu  rn«r}(v  in 
sprt^iil  spectrum  syslriiit  ovit  h  wide  bandwidth 
irsiills  in  M-vcrnl  pos.sililo  HdviiiitHRcs:  short  ranRc 
ovfrliiys  on  other  emis.sikms.  rfsislancc  to 
interfiri'ncc  from  other  amissions,  and  low 
dotctl.iliihiy.  Whilp  it  i.sjnol  anlicHpated  that  spri-ail 
.spi'driim  will  rnplacp  otjx-r  typ's  of  niodulations  in 
Ri'npral.  thi-  uniqiip  rh.iricleristics  of  spread 
spiM  trum  offer  important  options  for  the 
I'.ummunitations  system  Uesitiner 

=  B7  KCC  2d  876  \  » 

^  A  (Min\p,inion  NOliceof  Proposed  Rulemaking 
v\as  adopted  in  Docket  dl-414  proposing  use  of 
spread  spectrum  in  the  Amateur  Radio  Service  and 
has  been  implemented.  i|i  part,  in  a  Report  and 
Order  we  are  adopting  tAday. 


'  4«  FR  21051. 


F(IC  2d 


and  we  are  continuing  to  review  these  to 
see  what  action  is  appropriate. 

3.  In  general,  the  replies  to  the  Inquiry 
favored  the  Commission's  effort  to 
introduce  this  communications 
technique.  However,  many  of  the 
respondents  were  concerned  that 
implementation  of  this  technique  might 
cause  unacceptable  interference  to 
existing  services  unless  its  development 
was  restricted  to  low-powered,  limited 
range  applications  and  that  the 
allowable  frequencies  and  powers  were 
carefully  chosen.  Because  the 
technology  is  new  and  unfamiliar  to  the 
civilian  sector,  many  urged  the 
Commission  to  proceed  slowly  with  its 
implementation  until  sufficient 
experience  in  the  identification  and 
measurement  of  spread  spectrum  signals 
had  been  gained  and  an  assessment  had 
been  made  of  their  interference 
potential.  Without  this  information,  the 
majority  of  the  respondents  were  firmly 
against  a  general  overlay  of  spread 
spectrum  systems  upon  existing 
services.  However,  few  objected  to  the 
use  of  these  systems  in  an  overlay 
fashion,  as  long  as  they  were  restricted 
to  low-power  and  limited  range 
applications. 

4.  From  the  responses  to  the  Inquiry 
the  FCC  developed  rulemaking 
proposals  for  the  operation  of  spread 
spectrum  systems  as  licensed  devices  in 
the  Police  Radio  Service  under  Part  90  of 
the  Rules  and  as  low-powered,  limited 
range  devices  to  be  authorized  under 
Part  15  of  the  Rules.  As  a  further 
incentive  for  the  development  of  this 
technology,  the  rules  would  allow 
spread  spectrum  systems  of  higher 
power  to  operate  in  the  902-928,  2400- 
2483.5  and  5725-5875  MHz  Industrial. 
Scientific  and  Medical  ISM  bands. 

1  lowever,  the  record  was  still  not 
sufficiently  complete  to  allow  a  drafting 
of  the  equipment  authorization 
procedures  and  measurement  standards 
that  would  be  used  to  determine  the 
equipment  compliance  for  these 
systems.  Accordingly,  the  Further 
Notice  was  released  by  the  Commission 
on  May  21.  1984  tb  solicit  further 
information  on  the  equipment 
authorization  and  measurement 
procedures  and  to  obtain  comments  on 
the  proposed  rules. 

Discussion  of  Comments  and  Reply 
Comments 

5.  Thirty-seven  comments  and  fifteen 
reply  comments  were  filed  in  response 
to  the  Further  Notice.  These  came  from 
a  wide  range  of  parties  and  interest 
groups.  A  list  of  those  filing  comments  is 


contained  in  Appendix  A.*  *  Along  with 
comments  from  individuals,  comments 
were  received  from  amateur  radio, 
broadcasting,  business  and  industry, 
cordless  telephone  manufacturing, 
police  and  public  safety,  and 
radiopositioning  and  radionavigation 
interest  groups.  Most  of  the  comments 
wliich  were  received  were  directed  to 
issues  or  questions  posed  in  the  Further 
Notice  and  no  significant  new  matters 
relative  to  the  proceeding  were  raised. 

6.  Many  of  the  respondents  favored 
the  proposed  authorization  of  spread 
spectrum  for  low-power  limited  range 
communications  devices  and  considered 
the  proposed  rules  conservative  enough 
for  immediate  adoption.  Others, 
including  broadcasting  interests  in 
particular,  expressed  concern  over 
interference  to  their  services  from  these 
devices.  Though  not  opposing  the 
Commission's  action  in  general,  they  did 
oppose  the  overlay  of  spread  spectrum 
systems  on  the  frequency  bands  in 
which  they  are  operating. 

7.  More  specifically,  broadcasting 
groups  and  some  large  consumer 
product  manufacturers  (RCA,  GE  and 
others)  suggested  that  the  present  level 
of  television  service  would  be  seriously 
degraded  if  spread  spectrum  systems 
were  allowed  to  operate  in  the 
television  bands.  Even  though  the 
proposed  rules  were  formulated  to  offer 
to  this  service  a  level  of  protection  from 
direct  sequence  systems  equivalent  to  a 
TASO  3  level  of  reception  at  the  Grade 
A  service  contour,  it  was  argued  that  an 
interference  level  based  on  this  criterion 
would  produce  a  degradation  of  picture 
quality  for  those  living  outside  of  this 
contour.  It  was  also  argued  that 
interference  from  these  systems  would 
cause  a  loss  of  picture  quality  in  these 


■  Some  of  the  comrnents  which  were  received 
were  not  pertinent  lo  this  proceeding.  ONI.  Racal- 
Decca  Survey.  Inc..  Sercel  Inc.  and  Teledyne 
Haslings-Raydist  all  filed  comments  which  were 
concerned  solely  with  radiolocation  operations  in 
the  1600-3000  kHz  band.  These  comments  are 
outside  the  scope  of  this  proceeding  which  is 
concerned  with  spread  spectrum  systems  operating 
on  frequencies  above  70  MHz.  The  comments  of 
these  parties  will  be  considered  under  Docket  84- 
074  which  is  dealing  with  radiolocation  allocations 
in  the  1900-2000  kHz  band. 

'Exxon's  comments  which  described  a 
downward  looking!  impulse  radar  system  being 
developed  under  a  Special  Temporary 
Authorization  from  the  Private  Radio  Bureau,  were 
al.so  outside  the  scope  of  this  proceeding.  Although 
the  Exxon  system  operates  on  frequencies  between 
100  and  1000  MHz.  its  relatively  high  output  power 
[33  watts)  and  antenna  height  (to  be  operated  from 
a  hovering  aircraft)  may  require  a  special  allocation 
under  Part  2  of  the  Rules  rather  than  any 
consideration  in  this  proceeding  under  Part  15.  We 
have  not  received  sufficient  information  in  this 
proceeding  in  the  type  of  system  Exxon  proposes  lo 
formulate  a  specific  proposal. 
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areas,  both  within  and  outside  the 
Grade  A  service  contour,  where 
reception  is  superior  to  TASO  3  at  the 
present  lime. 

8.  COMSAT.  STC  and  AT&T  were 
concerned  that  some  microwave, 
cellular  and  satellite  Facilities  may  be 
especially  vulnerable  to  interference 
from  spread  spectrum  devices 
particularly  in  those  services  where 
wide  bandwidths  are  employed  and 
weak  signals  are  involved. 

9.  ARRL  and  several  individual 
amateurs  were  concerned  about 
possible  interference  from  spread 
spectrum  systems  operating  in  the 
amateur  bands  at  144-146.  220-225  and 
420-450  MHz.  They  argued  that  since 
amateurs  operate  in  residential 
environments,  which  could  conceivably 
contain  many  Part  15  spread  spectrum 
devices,  their  systems  would  be  more 
susceptible  to  interference  from  these 
devices  than  those  in  other  services 
which  are  operating  principally  in 
nonresidential  environments.  It  was 
further  argued  that  in  many  amateur 
operations  the  level  of  ihe  ambient  noise 
is  critical  since  they  are  often  dealing 
with  very  weak  signals  which  in  many 
cases  are  barely  on  the  fringes  of 
detection.  These  signals  can  be  easily 
masked  and  lost  in  interference  coming 
from  other  sources. 

10.  Of  the  parties  submitting 
comments  that  opposed  the  proposed 
authorization  of  spread  spectrum 
systems.  RCA  was  the  only  one  that 
supported  its  position  with  analysis. 
RCA's  analysis  dealt  with  possible 
interference  to  FM  and  television 
broadcasting  from  spread  spectrum 
systems  operating  in  the  broadcast 
bands,  hlowever  this  is  nut  a 
consideration  in  this  item  which  is 
concerned  with  the  authorization  of 
spread  spectrum  systems  in  the  ISM 
bands  and  on  Public  Safety  Radio 

■  freqiirncies. 

11.  Several  police  and  public  safety 
groups  filed  conments  on  the  proposed 
authorization  of  spread  spectrum 
systema  in  the  Police  Radio  Service 
bands  undjr  Part  PC  of  the  Rules.  The 
major  concern  of  all  of  these  parties  was 
not  interference  to  their  service  from  the 
police  use  cf  spread  spectrum  systems 
in  these  bc»nds,  but  raihrr  from  other 
spread  spectrum  systems  that  would  be 
authorized  to  use  these  bands  on  a 
secondary  basis.  The  only  major 
difficulty  that  was  foreseen  with  the 
pohce  use  of  spread  spectrum  systems 
in  these  bands  was  a  possible  increase 
in  band  congestion.  To  ease  this 
congestion,  as  well  as  to  provide  a 
broader  range  of  frequencies  that  could 
be  used  for  covert  operations,  it  was 
suggested  that  the  proposed  Part  90 


spread  spectrum  authorization  be 
extended  to  all  frequencies  in  the  Public 
Safety  Radio  Services. 

12.  Both  APCO  and  the  County  of 
Orange.  California,  thought  that  there 
was  no  need  to  increase  the  present 
power  limit  of  2  watts  for  fast  frequency 
hopping  systems  operating  in  the  Public 
Safety  bands  and  that  the  proposed  15 
watt  limit  for  these  systems  should  be 
reduced  to  2  watts.  They  stated  that  a  2 
watt  limit  should  be  sufficient  for  all  of 
their  present  and  future  frequency 
hopping  needs  and  can  easily  be 
increased  later  if  necessary.  They  also 
requested  that  the  station  identification 
requirement  of  S  90.19(g)(3)  of  the 
present  Rules  should  be  eliminated  for 
undercover  operations,  since  it  not  only 
jeopardizes  the  security  of  these 
operations  but  it  also  creates  a  real 
danger  to  the  agents  involved. 

We  have  long  noted  that  this  is  an 
ambiguous  rule,  providing  use  "without 
special  authorization",  while  at  the  same  time 
requiring  "station  idenfification".  This 
inconsistency  has  led  tc  some  problems 
which  would  no  doubt  be  perpetuated  and 
possibly  increased  by  the  rules  as  proposed. 
We  would  suggest  some  special  type  of 
provision  which  would  allow  the  frequency 
coordinator  to  recommend  or  assign  these 
channels  on  a  secondary  basis,  but  without 
the  necessity  for  a  formal  license,  which 
defeats  the  intent  of  maintaining  security 
through  anonymity.' 

County  of  Orange  also  requested  the 
use  of  other  Public  Safety  frequencies 
for  surveillance  operations  using 
modulations  other  than  spread  spectrum 
only  if  approval  or  the  coordinator  had 
been  obtained. 

13.  No  serious  objections  were  raised 
to  the  authorization  of  spread  spectrum 
systems  in  the  902-928.  240&-2483.5  and 
5725-5875  MHz  ISM  bands  as  long  as 
these  operations  did  not  cause 
interference  to  systems  that  have  been 
authorized  the  use  of  these  bands  under 
other  Parfs  of  the  Rules.  Both  NTIA  and 
GE  thought  that  theie  should  be  a  cap  on 
the  maximum  output  power  which  these 
systems  can  use.  NTIA  suggested  a 
power  liir.it  of  10  watts.  GE  a  limit  of  7 
watts.  COMSAT  expressed  concern  that 
use  of  5850-5875  MHz  might  cause 
interference  to  the  new  Fixed  Satellite 
Service  allocation  in  that  band. 

14.  In  the  Further  Xolice.  we  asked  if 
the  proposed  rules  would  be  sufficient  to 
allow  the  development  of  wireless  data 
terminal  systems  oi  whether  more 
power  should  be  allowed  for  these 
devices,  either  by  the  creation  of  a 
special  business-industrial  class 
permission  under  Part  15  or  by 
authorizing  them  in  one  of  the  licensed 


'  APCO  Commenlt.  pagi"  5. 


services.  Hewlett-Packard,  which  has 
been  developing  these  systems  on  an 
experimental  basis  under  Part  5  of  the 
Rules,  suggested  that  the  power  limits 
proposed  in  the  Further  Notice  are  not 
sufficient  for  these  devices.  Based  upon 
the  field  strengths  which  they  consider 
to  be  adequate  for  the  development  of 
these  devices,  the  proposed  level  for 
direct  sequence  emissions  of  33  uV/m  at 
3  meters  per  4  MHz  of  bandwidth  is  at 
least  10  times  too  small.  If  this  power 
limit  cannot  be  raised  for  these  systems, 
then  Hewlett-Packard  suggested  that 
wireless  data  terminals  be  licensed  in 
the  Private  Land  Mobile  Radio  Services 
as  a  separate  service  under  Part  90  of 
the  Rules.  RCA  felt  that  since  these 
terminals  would  be  mainly  business  and 
not  consumer  devices,  they  should  be 
licensed  under  Part  94  of  the  Rules  for 
the  Private  Operational-Fixed 
Microwave  Service,  rather  than  under 
Part  15. 

15.  Comments  were  also  solicited  in 
the  Further  Notice  concerning  the 
feasibility  of  authorizing  carrier  current 
spread  spectrum  systems.  Hewlett- 
Packard  has  already  made 
measurements  on  an  experimental  5 
milliwatt  system  and  finds  that  the 
technology  is  very  promising.  Hewlett- 
Packard  can  foresee  little  interference  to 
other  authorized  services  from  these 
systems  as  long  as  the  carrier  current 
operations  are  confined  to  large 
buildings  or  areas  within  buildings 
which  have  their  power  supplied  from 
transformers  rather  than  by  a  direct 
connection  to  the  AC  power  lines.  These 
power  transformers  with  their  large 
interwinding  capacitances  would 
prevent  much  of  the  RF  energy 
generated  by  the  spread  spectrum 
systems  from  being  fed  back  into  the  AC 
power  lines.  Carrier  current  systems  are 
limited  to  operation  on  frequencies 
below  20  MHz  because  of  the  excessive 
signal  losses  that  occur  when  operated 
on  frequencies  above  this.  We  find  the 
two  Hewlett-Packard  suggestions  to  be 
promising  new  applications  ot  this 
technology  and  will  consider  in  the  near 
future  further  action  to  authorize  their 
use. 

16.  A  request  was  made  in  the  Further 
Notice  for  assistance  in  developing 
measurement  procedures  for  spread 
spectrum  system.s.  Although  man^ 
parties  addressed  this  matter,  there  was 
little  consensus  as  to  what  these 
procedures  should  be.  However,  most 
parties  did  agree  that  a  measurement 
bandwidth  must  be  specified  before  any 
meaningful  measurement  procedures 
could  be  drawn  up. 

17.  Some  cordless  telephone 
manufacturers  expressed  concern  in  the 
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cummonts  (hat  the  prupused  sprciid 
spectrum  authurizulions  could  prejudice 
their  petition  for  2  MI  Iz  of  spectrum  in 
the  «X)  MHz  biind.''They  fell  that  the 
present  action  by  the  Commission  might 
force  them  to  utilize  ii  technology  which 
they  do  not  have  the  resources  at  the 
present  time  to  develop,  and  which  may 
not  provide  sufficient  power  for  their 
needs. 

18.  Of  the  bands  presented  above, 
only  two  were  addressed  in  a  degree 
which  allows  for  a  well  reasoned 
decision.  We  are  deferring  without 
prejudice  action  on  iilt  other  issues 
addressed  in  the  Further  Notice.  The 
two  issues  to  be  decided  at  this  time  are 
the  use  of  spread  spectrum  in  the  Police 
Radio  Service  and  the  use  of  spread 
spectrum  in  the  ISM  bands. 

Findings 

Spread  Spectrum  in  he  Police  Radio 
Service 

19.  The  record  of  this  proceeding  is 
sufficiently  complete!  at  the  present  time 
to  enable  us  to  authorize  frequency 
hopping  systems  to  be  operated  on  a 
limited  basis  on  certain  frequencies  in 
the  Public  Siifety  Radio  Service.  This 
would  expand  the  provisions  currently 
given  in  §  90.19(g)(3).  This  authorization 
is  limited  to  law  enforcement  officers 
and  its  purpose  is  to  allow  them  to  set 
up  communication  links  on  these 
frequencies  that  can  be  used  in 
connection  with  physical  surveillance, 
stakeouts,  raids  and  other  such 
activities.  Operation  on  these 
frequencies  will  be  on  a  noninterference 
basis  to  the  operations  of  other 
licensees  who  have  been  authorized  the 
use  of  these  frequencies  under  other 
sections  of  the  Part  90  Rules.  In  addition, 
their  use  of  these  frequencies  is  subject 
to  the  approval  of  the  applicable 
frequency  coordinators  of  the  Public 
Safety  Radio  Service  of  the  district  in 
which  the  license  and  equipment  are  to 
be  used  and  if  non-police  Public  Safety 
frequencies  are  to  be  used  the 
coordination  of  the  other  service's 
coordinator  is  also  needed.  The  changes 
to  Part  90  of  the  Rules  and  Regulations 
to  accomplish  this  authorization  are 
presented  in  Appendix  B. 

20.  Since  spread  spectrum 
transmissions  are  not  readily  detectable 
by  criminals  who  may  be  monitoring  the 
air  waves  and  since  they  are  difficult  to 
jam.  this  authorization  gives  law 
enforcement  officers  an  extremely 
valuable  tool  to  use  in  their  operations. 
Federal  law  enforcement  agencies 


"Sec  Electronic  Indusirk'S  Associatiun  Petition 
for  Rulemaking.  RM  4780;  (requesting  an  allocation 
of  2  MHz  of  spectrum  for  cordless  teleplione  use  in 
the  !KN)  MHz  bund)  (Hied  March  1.  1984.) 


operating  radio  systems  under  47  U.S.C. 
305  are  already  authorized  by  the 
National  Telecommunications  and 
Information  Administration  to  use 
spread  spectrum  in  their  operations  on  a 
case-by-case  basis.  These  new  rules 
extend  this  same  capability  to  state  and 
local  law  enforcement  agencies  as  well. 

21.  Under  the  new  Part  90  Rules 
frequency  hopping  systems  with  a 
maximum  output  power  of  2  watts  are 
allowed  to  operate  on  any  of  the 
frequencies  presently  available  to  the 
Public  Safety  Services  as  listed  in 
Subpart  B  of  Part  90  of  the  Rules.  The  2 
watt  power  limit  for  these  systems  is  the 
same  as  that  which  is  permitted  for  all 
present  users  of  these  frequencies,  on  a 
"without  prior  FCC  approval"  basis, 
irrespective  of  the  modulation  which 
they  may  be  using.  Hence,  frequency 
hopping  systems  which  are  operating  on 
these  frequencies  are  not  expected  to 
cause  harmful  interference  to  other 
users  of  this  spectrum.  The  2  watt  output 
power  limit  applies  to  all  frequency 
hopping  systems  that  are  operating  on 
these  frequencies  no  matter  what  their 
hop  rate  is.  Requests  to  use  higher 
powers  will  be  considered  on  a  case-by- 
case  basis  for  special  temporary 
authorizations.  Appendix  C  gives 
guidelines  for  coordinators  to  use  in 
considering  requests  to  use  frequency 
hopping  systems  which  we  feel  should 
be  adequate  to  prevent  harmful 
interference. 

22.  While  the  Commission  and  some 
law  enforcement  agencies  have 
experience  with  frequency  hopping 
systems,  at  this  time  there  is  very  little 
non-military  experience  with  direct 
sequence  systems.  We  have 
traditionally  been  extremely  careful  in 
minimizing  the  likelihood  of  harmful 
interference  to  critical  public  safety 
systems.  Thus  we  shall  defer  at  the 
moment  the  permanent  authorization  of 
direct  sequence  systems  for  police  use 
until  we  have  more  data  available.  We 
plan  to  conduct  tests  at  our  Laboratory 
and  will  invite  representatives  of  the 
police  community  to  participate. 
Pending  further  action  in  this  area, 
experimental  and  developmental 
licenses  and  special  temporary 
authorization  will  be  available  to 
manufacturers  and  police  licensees  who 
wish  to  try  direct  sequence  systems. 

23.  Both  APCO  and  the  County  of 
Orange.  California  have  brought  to  our 
attention  the  inherent  danger  that  the 
station  identification  requirement  of 

§  90.19(g](3]  of  the  present  rules  poses  to 
both  the  security  of  undercover 
operations  and  the  safety  of  the  agents 
involved.  Since  the  frequencies 
allocated  for  these  operations  can  only 


be  used  by  the  law  enforcement  officers 
for  spread  spectrum,  and.  since  approval 
must  be  obtained  from  the  applicable 
frequency  coordinators  prior  to  the  use 
of  these  frequencies  for  police  spread 
spectrum  operations,  it  would  seem  that 
any  unauthorized  use  of  these 
frequencies  can  be  readily  detected. 
Thus,  we  feel  that  the  station 
identification  requirement  present  in 
this  section  of  the  Rules  is  superfluous 
and  can  be  deleted  safely. 

Spread  Spectrum  in  the  ISM  Bands 

24.  Spread  spectrum  systems  are  also 
being  authorized  under  Part  15  for 
general  usage  in  the  902-928  Ml  Iz.  2400- 
2483.5  MHz  and  5725-5850  MHz  ISM 
bands.  Due  to  COMSAT's  concern  in  its 
comments  about  the  possibility  for 
interference  to  the  Fixed  Satellite 
Service  allocated  at  5850-5875  MHz.  we 
have  excluded  these  frequencies  from 
spread  spectrum  usage.  These  systems 
may  operate  within  these  bands  with  a 
maximum  output  power  of  1  watt.  RF 
output  power  outside  these  bands  over 
any  100  kHz  bandwidth  must  be  20  dB 
below  that  in  any  100  kHz  bandwidth 
within  the  band  which  contains  the 
highest  level  of  the  desired  power.  For 
certification  of  spread  spectrum 
equipment  that  is  to  be  used  in  these 
bands,  the  applicant  applying  for 
certification  must  demonstrate  by  either 
measurement  or  analysis  that  this  limit 
has  been  met.  Spread  spectrum  systems 
are  allowed  to  operate  within  the  ISM 
bands  only  on  a  noninterference  basis  to 
other  operations  that  have  been 
authorized  the  use  of  these  bands  under 
other  Parts  of  the  Rules.  They  must  not 
cause  any  harmful  interference  to  these 
operations  and  must  accept  any 
interference  which  these  systems  may 
cause  to  their  own  operations.* 

25.  Although  both  NTIA  and  GE  found 
no  great  difficulty  with  spread  spectrum 
systems  operating  within  the  ISM  bands 
with  maximum  output  powers  of  7 
watts,  GE  did  take  exception  to  the 
opening  of  these  bands  to 
communications  systems  which  have 
been  accustomed  to  operation  with 
some  degree  of  protection  from 


•NTlA  has  recently  studied  the  current  and 
potenti.-il  electromagnetic  usage  of  these  three 
bands.  Their  findings  are  contained  in.the  following 
reports. 

See  Dohdan  Bulawka.  "Spectrum  Resource 
.Assessment  in  the  902-928  MHz  Band".  NTIA 
Report  80-46,  September  1980: 

See  Robert  T.  Watson.  "Spectrum  Resource 
Assessment  in  the  2300-2450  MHz  Band".  NTIA 
Report  81-78.  September  1981: 

See  William  B.  Grant.  John  C.  Carroll  and  Charles 
J.  Chilton.  "Spectrum  Resource  Assessment  in  the 
5650-5925  MHz  Band".  NTIA  Report  B3-115.  January 
1983. 
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tntrrference.  GE  fears  thdl  the  ste.idy 
em TOiu.hment  on  these  bands  by  other 
services  will  eventually  lead  to  petitions 
from  these  other  users  for  protection 
from  interference  from  ISM  devices. 
This  would  be  unfortunate  since 
industry  is  constantly  finding  new  uses 
of  these  frequencies  in  many  diverse 
applications  ranging  from  coal 
desulphurization  to  food  sterilization. 

26.  We  appreciate  GE's  concern  in  this 
regard  and  acknowledge  the  danger  in 
opening  these  bands  to  high  power 
communications  devices.  In  addition. 
Part  15  of  the  Rules  is  intended  to 
provide  authorization  for  low  power 
communications  devices  and  not  for 
communications  devices  of  considerable 
output  power.  To  open  the  Part  15  rules 
to  high-powered  communications 
devices,  even  in  a  band  where  other 
authorized  high  powered  industrial  and 
government  equipment  is  already 
operating,  would  not  be  in  keeping  with 
the  purpose  of  this  Part  of  the  Rules. 
Therefore  we  have  reduced 
considerably  the  original  power  limits 
that  we  proposed  for  systems  operating 
in  these  bands,  even  below  the  levels 
proposed  by  NTIA  and  GE.  Even  at  that, 
the  limit  of  1  watt  that  we  are  allowing 
for  these  systems  is  still  much  higher 
than  the  level  of  power  that  we  would 
normally  authorize  for  devices. 
However,  both  because  of  the  unique 
nature  of  these  bands  and  because  the 
systems  being  authorized  under  these 
rules  will  be  spreading  this  energy  over 
a  wide  bandwidth,  we  believe  an  output 
power  level  of  1  watt  is  justified.  In  View 
of  the  1  watt  power  limit  which  we  are 
adopting  in  the  final  rules  we  believe  the 
possibility  of  these  systems  interfering 
with  other  authorized  users  of  these 
bands  is  small. 

Conclusion 

27.  The  rules  which  are  adopted  here 
for  spread  spectrum  systems  operating 
in  the  Police  Radio  Service  and  in  the 
ISM  bands  have  been  kept  deliberately 
conservative  in  order  to  minimize  any 
possibility  of  interference  from  these 
systems  to  existing  services.  As  a 
further  safeguard,  all  spread  spectrum 
devices  which  will  be  permitted  under 
the  Part  15  rules  proposed  in  this  Report 
and  Order  are  required  to  be  certified  as 
a  prerequisite  to  marketing.  The  Rules 
for  the  certification  of  Part  15  low  power 
communication  devices  are  given  in  the 
Rules  and  Regulations  under  Part  15, 
Subpart  B.  See  also  Part  2,  Subpart  I.  for 
general  certification  and  type 
acceptance  procedures.  In  addition,  the 
Commission  has  the  discretionary 
authority  to  call  in  sample  devices  for 
testing  as  part  of  the  certification 
process.  As  we  have  done  in  the  past 


with  cordless  telephones,  CB  radios, 
home  computers  and  other  devices,  we 
expect  to  engage  in  a  thorough  sampling 
program  until  we  are  confident  that  the 
miinufacturers  have  gained  sufficient 
knowledge  and  skill  in  building  these 
devices,  so  that  they  pose  no  potenti.il 
interference  problems  to  other  uses  of 
the  radio  spectrum.  The  procedures  for 
the  type  acceptance  of  equipment  to  be 
us"d  in  the  Police  Radio  Service  are 
given  in  §  90.203  of  the  Rules  and  in 
Subpart  |  of  Part  2. 

28.  With  the  above  mentioned 
.safeguards  that  have  been  built  into  the 
Rules,  we  do  not  feel  that  requiring 
spread  spectrum  transmitters  to  use 
automatic  identifiers  is  warranted  at  the 
present  time.  However  in  the  future, 
when  a  much  broader  authorization  of 
spread  spectrum  systems  may  be 
considered,  we  may  wish  to  consider 
some  form  of  transmission  identifier  to 
assist  us  in  identifying  and  locating 
units  which  may  be  causing 
interference. 

29.  We  are  deferring  without  prejudice 
action  on  the  remaining  issues  which 
were  discussed  in  the  Further  Notice. 
such  as,  the  operation  of  low  powered 
spread  spectrum  devices  on  frequencies 
above  70  MHz,  the  measurement 
procedures  to  be  used  in  the 
certification  of  these  devices  and  the 
possibility  of  licensing  spread  spectrum 
wireless  data  terminals  and  carrier 
current  systems  under  other  Parts  of  the 
Rules.  For  further  information  about  this 
Report  and  Order  contact.  Dr.  Joseph 
McNulty  at  (301)  725-1585  or  Dr. 
Michael  Marcus  at  (202)  632-7040. 

Regulatory  Flexibility  Final  Analysis 

30.  Reason  for  Action.  The 
Commission  believes  that  its  rules  and 
policies  should  be  reviewed  in  the 
context  of  current  social,  technological 
and  financial  environments  in  which 
licensees  and  appKcants  operate,  so  that 
service  to  the  public  may  be  facilitated 
while  at  least  regulatory  cost  is 
imposed.  It  is  in  this  light  that  it  is 
considering  modification  of  its  Part  15 
and  Part  90  rules. 

31.  The  Objectives.  The  Commission 
proposes  to  accommodate  spread 
spectrum  systems  by  reducing  regulation 
to  the  maximum  extent  feasible.  The 
Commission  believes  that  such  action 
will  lead  to  a  more  rapid  development  of 
spread  spectrum  technology  in  the 
civilian  sector. 

32.  Legal  basis.  Action  proposed 
herein  is  taken  pursuant  to  sections  4(i), 
7(d),  302  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended. 

33.  Description,  potential  impact  and 
number  of  small  entities  affected.  The 


ability  to  develop  communications 
equipment  which  employs  spread 
spectrum  modulation  techniques  as 
described  in  the  attached  Rules  will  be 
bencficiid  to  all  entities  which  are 
involved.  Therefore,  we  foresee  only 
positive  impacts  on  small  entities. 

34.  R,;cordin\>.  record  keeping  and 
other  compHance  requirements.  The 
modifications  to  Part  15  and  90  of  the 
Rules  would  require  record  generation 
by  the  manufacturer  sufficient  to  meet 
the  usual  equipment  authorization 
requirements.  Additionally,  the 
modifications  of  the  part  90  Rules 
require  a  simple  onetime  notification  to 
the  applicable  frequency  coordinators  of 
the  district  in  which  the  license  and 
equipment  are  to  be  used. 

35.  Federal  rules  which  overlap, 
duplicate  or  conflict  with  this  rule. 
None. 

36.  Any  significant  alternatives 
minimizing  impact  on  small  entities  and 
consistent  with  the  stated  objective. 
None. 

37.  Accordingly,  it  is  ordered,  that 
effective  June  15, 1985,  Part  15  and  Part 
90  of  the  Rules  and  Regulations  are 
amended  as  set  forth  in  the  attached 
Appendix  B.  The  authority  for  this 
action  is  found  in  section  4(i),  7(a),  302. 
and  303(r)  of  the  Communications  Act  of 
1934.  as  amended. 

Feii'T.il  Communications  Commission. 

William  |.  Tricarico, 

Secretary. 

Appendix  A— List  of  Parties  Supplying 
Comments  and  Reply  Comments  to  the 
Further  Notice 

The  following  parties  supplied 
Comments  to  the  Further  Notice  of 
Inquiry  and  Notice  of  Proposed 
Rulemaking: 

Aeronautical  Radio,  Inc.,  (ARINC) 
American  Radio  Relay  League,  (ARRL) 
American  Telephone  and  Telegraph 

Company,  (AT&T) 
Associated  Public-Safety 

Communications  Officers,  Inc., 

(APCO) 
Association  of  Maximum  Service 

Telecasters.  (MST) 
California  Public  Safety-Radio 

Association,  Inc.,  (CPRA) 
Communications  Satellite  Corporation. 

(COMSAT) 
Jonathan  C.  Dahm 
joint  submission  by  Dr.  George  R. 

Cooper  and  Dr.  William  W.  Chapman 
Del  Norte  Technology,  Inc. 
Door  Operator  &  Remote  Controls 

Manufacturers  Association, 
y     (DORCMA) 
Dynuscan  Corporation 
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The  Consumer  Electronics  Group  of  the 

Electronic  Industries  Association. 

(ElA/CEG) 
Ihe  Personal  Communications  Section. 

Telecommunications  Group,  of  the 

Electronic  Industries  Association 
Exxon  Communications  Company 
General  Electrics.  (GE) 
Geostar  Corporation 
Hewlett-Packaged.  (HP) 
County  of  Los  Angeles.  Department  of 

Communications 
Mura  Corporation 
National  Association  of  Broadcasters, 

(NAB) 
National  Association  of  Business  and 

Educational  Radio.  Inc..  (NABER) 
National  Broadcasting  Company,  Inc., 

(NBC) 
Offshore  Navigation.  Inc.,  (ONI) 
Radscan.  Inc. 
RCA  Corporation,  (RCA) 
Ronald  E.  Reder 
Cortland  E.  Richmond 
Satellite  Television  Corporation,  (STC) 
Schenectady  Amateur  Radio 

Association.  Inc. 
Sercel  Incorporated 
Telesciences  International  Limited 
joint  submission  by  15  telephone 

companies 
Texas  VHF-FM  Society 
U.S.  Dept.  of  Commerce.  National 

Telecommunications  and  Information 

Administration.  (NTIA) 
Wilkins  Engineering 
Zenith  Electronics  Corporation 

The  following  parties  supplied  Reply 
Comments  to  the  Farther  Notice  of 
Inquiry  and  Notice  of  Proposed 
Rulemaking:  | 

American  Petrolum  Institute.  (API) 
American  Telephone  and  Telegraph 

Company.  (AT&T) 
Association  of  Maximum  Service 

Telecasters,  (MST) 
Communications  Satellite  Corporation, 

(COMSAT) 
County  of  Orange,  California 
Del  Norte  Technology.  Inc. 
The  Personal  Communications  Section. 

Telecommunications  Group,  of  the 

Electronic  industries  Association 
General  Electric.  (GE) 
Hewlett-Packard.  (HP) 
National  Association  of  Broadcasters, 

(N.^B) 
Offshore  Navigation,  Inc.,  (ONI) 
Racal-Dccca  Survey.  Inc. 
Radscan.  Inc. 

Teledyne  Haslings-Raydist 
joint  submission  by  19  telephone 

companies 
U.S.  Dept.  of  Commerce,  National 

Telecommunications  and  Information 

Administration,  (NTIA) 


Appendix  B — Changes  to  Parts  2, 15  and 
90  of  the  FCC  Rules  and  Regulations 

PART  2— (AMENDED] 

A.  Part '2  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

The  authority  citation  for  Part  2 
continues  to  read: 

Authority:  Section  4(i),  7(a).  302.  and  303(r] 
of  the  Communications  Act  of  1934.  as 
amended. 

1.  Section  2.1.  General  Definitions,  is 
amended  by  inserting  the  following 
definitions  in  alphabetical  order. 

§  2.1    lAmended] 

*  «         *         *         * 

Direct  Sequence  Systems.  A  direct 
sequence  system  is  a  spread  spectrum 
system  in  which  the  incoming 
information  is  usually  digitized,  if  it  is 
not  already  in  a  binary  format,  and 
modulo  2  added  to  a  higher  speed  code 
sequence.  The  combined  information 
and  code  are  then  used  to  modulate  a 
RF  carrier.  Since  the  high  speed  code 
sequence  dominates  the  modulating 
function,  it  is  the  direct  cause  of  the 
wide  spreading  of  the  transmitted  signal. 

*  •        *        •        • 

Frequency  Hopping  Systems.  A 
frequency  hopping  system  is  a  spread 
spectrum  system  in  which  the  carrier  is 
modulated  with  the  coded  information 
in  a  conventional  manner  causing  a 
conventional  spreading  of  the  RF  energy 
about  the  carrier  frequency.  However, 
the  frequency  of  the  carrier  is  not  fixed 
but  changes  at  fixed  intervals  under  the 
direction  of  a  pseudorandom  coded 
sequence.  The  wide  RF  bandwidth 
needed  by  such  a  system  is  not  required 
by  a  spreading  of  the  RF  energy  about 
the  carrier  but  rather  to  accommodate 
the  range  of  frequencies  to  which  the 
carrier  frequency  can  hop. 

*  «        •        *        * 

Pulsed  FM  Systems.  A  pulsed  FM 
system  is  a  spread  spectrum  system  in 
which  a  RF  carrier  is  modulated  with  a 
fixed  period  and  fixed  duty  cycle 
sequence.  At  the  beginning  of  each 
transmitted  pulse,  the  carrier  frequency 
is  frequency  modulated  causing  an 
additional  spreading  of  the  carrier.  The 
pattern  of  the  frequency  modulation  will 
depend  upon  the  spreading  function 
which  is  chosen.  In  some  systems  the 
spreading  function  is  a  linear  FM  chirp 
sweep,  sweeping  either  up  or  down  in 
frequency. 
***** 

Spread  Spectrum  Systems.  A  spread 
spectrum  system  is  an  information 
bearing  communications  system  in 
which;  (1)  Information  is  conveyed  by 


modulation  of  a  carrier  by  some 
conventional  means.  (2)  the  bandwidth 
is  deliberately  widened  by  means  of  a 
spreading  function  over  that  which 
would  be  needed  to  transmit  the 
information  alone.  (In  some  spread 
spectrum  systems,  a  portion  of  the 
information  being  conveyed  by  the 
system  may  be  contained  in  the 
spreading  function.) 
*         *         •         «         • 

Time  Hopping  Systems.  A  time 
hopping  system  is  a  spread  spectrum 
system  in  which  the  period  and  duty 
cycle  of  a  pulsed  RF  carrier  are  varied  in 
a  pseudorandom  manner  under  the 
control  of  a  coded  sequence.  Time 
hopping  is  often  used  effectively  with 
frequency  hopping  to  form  a  hybrid 
time-division,  multiple-access  (TDMA) 
spread  spectrum  system. 
***** 

Hybrid  Spread  Spectrum  Systems. 
Hybrid  spread  spectrum  systems  are 
those  which  use  combinations  of  two  or 
more  types  of  direct  sequence, 
frequency  hopping,  time  hopping  and 
pulsed  FM  modulation  in  order  to 
achieve  their  wide  occupied 
bandwidths. 


PART  15— [AMENDED] 

B.  Part  15  of  Chapter  I  of  Title  47  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

The  authority  citation  for  Part  15 
continues  to  read: 

Authority:  Sections  4(1).  7(a).  302,  and  303(r) 
of  the  Communications  Act  of  1934.  as 
amended. 

1.  New  §  15.126  is  added  to  read  as 
follows: 

§  15.126    Operation  of  spread  spectrum 
systems. 

Spread  spectrum  systems  may  be 
operated  in  the  902-928  MHz.  2400- 
2483.5  MHz  and  5725-5850  MHz 
frequency  bands  subject  to  the  following 
conditions: 

(a)  They  may  transmit  within  these 
bands  with  a  maximum  peak  output 
power  of  1  watt. 

(b)  RF  output  power  outside  these 
bands  over  any  100  kHz  bandwidth 
must  be  20  dB  below  that  in  any  100  kHz 
bandwidth  within  the  band  which 
contains  the  highest  level  of  the  desired 
power.  The  range  of  frequency 
measurements  shall  extend  from  the 
lowest  frequency  generated  in  the 
device  (or  100  MHz  whichever  is  lower) 
up  to  a  frequency  which  is  5  times  the 
center  frequency  of  the  band  in  which 
thf  device  is  operating. 
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(( )  They  will  be  operated  on  a 
noninterference  ba3is  to  any  o'her 
operdtions  which  are  authorized  the  use 
of  these  bands  under  other  Parts  of  the 
Rules.  They  must  not  cause  harpifiil 
inteiference  to  these  operations  and 
must  accept  any  interference  whit^h 
these  systems  may  cause  to  their  own 
operations. 

Nufe. — Spread  spectrum  systems  using  the 
H02-933  MHz.  2400-2500  MHz  and  5725-5850 
MHz  bands  should  be  cautioned  that  they  are 
shariig  these  bands  on  a  noninterference 
basis  with  systems  supporting  critical 
government  requirements  that  have  been 
allocated  the  usat^e  of  these  bands  on  a 
primary  bdsis.  Many  of  these  systems  are 
airborne  radiolocation  systems  that  emit  a 
high  KIRP  which  can  cause  harmful 
intfrference  to  other  users.  For  further 
information  about  these  systems,  write  to: 
Director.  Ofrice  of  Plans  and  Policy.  U.S. 
Department  of  Commerce,  National 
TeiecomT  unicanons  and  Information 
AdministMtion.  Room  4096,  Washington.  D.C. 
202m 

Also,  future  investigations  of  the  effect  of 
spread  speclrum  interference  to  Government 
optralions  in  the  902-928  MHz  band  may 
require  a  future  decrease  in  the  power  limits. 

(d)  For  frequency  hopping  systems,  at 
least  75  hopping  frequencies,  separated 
by  at  least  25  kdz.  shall  be  used,  and  the 
average  time  of  occupancy  on  any 
frequency  shall  not  be  greater  than  four- 
tenths  of  one  second  within  a  30-second 
period.  The  maximum  bandwidth  of  the 
hopping  channel  is  25  kHz.  For  direct 
sequence  systems,  the  6  dB  bandwidth 
must  be  at  least  500  kHz. 

(e)  If  the  device  is  to  be  operated  from 
public  utility  lines,  the  potential  of  the 
RF  signal  fed  bark  into  the  power  lines 
shall  not  exceed  250  microvolts  at  any 
frequency  between  450  kHz  and  30  MHz. 

PART  9<M  AMENDED] 

C.  Part  90  of  Chapter  I  of  Title  47  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

The  authority  citation  for  Part  90 
continues  to  read: 

Authority:  Sections  4(i).  7|h).  302.  and  303(r) 
uf  the  Communications  Act  of  1934,  as 
amended. 

1.  Section  90.19(gl(3]  is  revised  as 
follows: 


§90.19    Police  radio  servica. 

•  •  •  •  • 

(3)  A  licensee  may  use,  without 
special  authorization  from  the 
Commission,  any  mobile  service 
frequency  between  40  and  952  MHz, 
listed  in  Subpart  B  oi  this  Part  of  the 
Rules,  for  communications  in  connection 
with  physical  surveillance,  stakeouts, 
raids,  and  other  such  activities.  Such  use 


shall  be  on  a  secondary  ba^is  to 
operations  cf  licensees  rpgularly 
authorized  on  fh3  assigned  frequencies. 
The  maximum  output  power  that  may  be 
used  for  such  communicatiur.s  is  2 
watts.  Transmitters,  operatini?  under  this 
provision  of  the  Rules,  shall  be 
exempted  from  the  station  identification 
requirements  of  §  90.425.  Use  of  Public 
Safety  frequencies  not  listed  in 
paragraph  (d)  of  this  section  is 
conditional  on  the  approval  of  the 
coordinator  corresponding  to  each 
frequency.  Spread  spectrum  transmitters 
may  be  operated  on  Public  Safety 
frequencies  between  37  and  952  MHz. 
providing  that  they  are  type  accepted  by 
the  Commission  under  the  provisions  of 
'55  2.803  and  90.203  of  the  Rules,  and 
meet  the  following  conditions: 

(1)  Frequency  hopping  transmitters 
can  be  operated,  with  a  maximum 
output  power  of  2  watts,  on  any  Public 
Safety  mobile  service  frequency 
between  37  and  952  MHz  listed  in 
Subpart  B  of  this  section.  At  least  20 
hopping  frequencies  shall  be  used  and 
the  average  time  of  occupancy  on  any 
frequency  shall  not  be  greater  than  Vio 
second  in  every  2  seconds: 

(ii)  Use  of  spread  spectrum 
transmitters  under  this  section  of  the 
Rules  is  subject  to  approval  by  the 
applicable  frequency  coordinator  of  the 
radio  services  of  the  district  in  which 
the  license  and  equipment  are  to  be 
used. 

2.  Section  90.207  is  amended  by 
revising  paragraph  (k)  as  follows: 

§  90.207    Types  of  emissions. 

•  •  •  •  • 

(k)  For  stations  in  the  Fire,  Police  and 
Power  Radio  Serv  ices  utilizing  digital 
voice  modulation,  in  either  the 
scrambled  or  unscrambled  mode,  F3Y 
emission  will  be  authorized. 
Authorization  to  use  F3Y  emission  is 
construed  to  include  the  use  of  F9Y 
emission  subject  to  the  provisions  of 
S  90.233. 

3.  Section  90.209  is  amended  by 
adding  new  paragraph  (h)  as  follows: 

;  90.209    Bandwidth  limitations. 

•  •  e  •  * 

(h)  All  otit  of  band  emissions, 
including  spurious  emissions  from 
switching,  that  are  produced  by 
frequency  hopping  systems,  shall  be 
kept  below  the  limits  specified  in  this 
Section  of  the  Rules  for  similar  systems 
which  are  modulated  about  a  fixed 
frequency  and  do  not  frequency  hop. 

Appendix  C — Initial  Coordinator 
Guidelines  for  Spread  Spectrum 

Spread  spectrum  can  be  an  important 
tool  for  law  enforcement  use  in 


applications  where  it  is  vital  that  radio 
transmissions  must  not  be  detected. 
While  convertion:il  voice  privacy 
systems  protect  the  contents  of  a 
message,  the  presence  of  encrypted 
communications  is  readily  detectable 
and  in  itself  could  jeopardize  the 
security  of  a  sensitive  operation. 

Those  guidelines  are  intended  to  help 
coordinators  in  approving  requests  to 
use  spread  spectrum.  Requests  that  do 
not  comply  with  these  guidelines  may 
not  be  interference-prone,  but  would 
require  either  more  detailed  calculations 
or  a  field  test  to  determine  the  likelihood 
of  interference.  Coordinators  may  also 
wish  to  consider  approving  uses  that 
have  a  small  interference  potential  if 
they  feel  the  value  of  the  operation 
supported  exceeds  the  cost  of  the 
interference. 

A  frequency  hopping  (FH)  system 
which  hops  at  a  rate  of  over  100  hops/ 
sec  and  which  hits  a  conventional  voice 
channel  less  than  5""  of  the  time  will  not 
cause  harmful  interference  regardless  of 
field  strength.  The  interaction  of  FH 
with  traditional  systems  becomes  more 
noticeable  as  the  hopping  rate  is 
decreased.  Hopping  rates  of  less  than  10 
hops/sec  are  not  recommended  for  this 
reason.  Frequency  hopping  systems  may 
trigger  carrier  operated  repeaters  on 
frequencies  that  they  use.  (Such 
repeaters  are  rare  in  the  public  safety 
services  and  the  Commission  has 
consistently  discouraged  their  use 
because  of  their  susceptibility  to  false 
triggering.)  Thus,  special  steps  are 
needed  to  protect  such  repeaters. 
Interaction  with  conventional  receivers 
will  be  further  minimized  if  the  hopping 
frequencies  are  interleaved  between 
conventional  channels. 

The  following  conditions  should  be 
met  for  coordination  without  a  field  test: 

1.  All  FH  systems  should  hop  at  more 
than  10  hops/sec.  As  hopping  rates 
greater  than  100  hops/sec  are  preferred, 
coordinators  may  wish  to  have  a  field 
demonstration  of  slower  systems. 

2.  The  coordinator  should  ensure  that 
the  sum  of  the  inverse  of  the  processing 
gain  (that  is,  the  number  of  frequencies 
used)  of  all  FH  systems  operated  in  a 
given  band  within  a  70  mile  diameter 
does  not  exceed  .05. 

3.  All  fiecjuencies  used  by  carrier 
operated  repeaters  within  50  miles 
should  be  excluded  from  the  set  of 
hopping  frequencies  unless  it  can  be 
demonstrated  that  the  turn-on  delay  of 
the  repeater  is  adequate  to  prevent  false 
triggering  (50-100  ms  is  probably 
needed). 

4.  All  frequencies  used  by  digital  data 
systems  and  paging  systems  within  50 
miles  should  be  excluded  from  the  set  of 
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hopping  frequencies  unless  a  field  test 
can  show  absence  of  harmful 
interference. 

IFR  Doc.  85-14590  Filed  ft-17-8S;  8:45  am) 
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47  CFR  Parts  73  and  97 
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3021 

Rebroadcasts  of  Transmissions  of 
Non-broadcast  Radio  Stations 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 


summary:  Action  taken  herein  amends 
Parts  73  and  97  of  the  Commission's 
rules  concerning  broadcast  use  of 
transmission  of  non-broadcast  radio 
stations.  These  rule  changes:  (1) 
Eliminate  the  prohibition  on 
rebroadcasts  of  messages  transmitted 
by  personal  radio  service  (CB  and 
GMRS)  stations;  (2)  revise  and  clarify 
the  amateur  radio  rules  pertaining  to 
broadcast-related  activity;  (3)  permit 
rebroadcasts  of  CD  and  amateur 
transmissions  without  prior  permission 
of  the  message  originator;  and  (4) 
eliminate  the  requirements  for  FCC 
rebroadcast  permission.  The  elimination 
of  the  prohibition  on  rebroadcasts  of 
personnel  radio  service  messages  and 
the  requirements  for  FCC  rebroadcast 
permission  allows  broadcasters  greater 
discretion  with  respect  to  program 
material  sources  and  significantly 
reduces  the  administrative  burden 
associated  with  rebroadcasts  of 
transmissions  by  non-broadcast  radio 
stations.  1  he  modification  to  permit 
rebroadcasts  of  CB  and  amateur 
messages  without  permission  from  the 
message  originator  conforms  the  rules  to 
recent  changes  to  section  705  of  the 
Communications  Act  of  1934.  as 
amended.  Finally,  the  revisions  to  the 
amateur  rules  clarify  the  Commission's 
intention  to  maintain  the  amateur 
service  for  purposes  separate  and 
distinct  from  broadcasting. 

EFFECTIVE  DATE:  July  22, 1985. 

ADDRESS:  Federal  Communications 
Conuiiission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Stillwoll,  Mass  Media  Bureau  (202) 
fi32-6302. 

SUPPLEMENTARY  INFORMATION: 


I.isi  nf  Subjects 

47  Ch'li  rail  73 
Television.  Radio. 


47  CFR  Part  97 

Amateur  radio. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  Parts  73  and 
97  of  the  Commission's  rules  concerning 
rebroadcasts  of  transmissions  of  non- 
broadcast  radio  stations;  BC  Docket  No.  79- 
47,  RM-2830,  FCC  85-302. 

Adopted:  June  7, 1985. 

Released:  June  13. 1985. 

By  the  Commission. 

1.  The  Commission  is  adopting 
revisions  to  its  broadcast  rules 
concerning  rebroadcast  of  non- 
broadcast  radio  transmissions  to 
eliminate  unnecessary  restrictions  and 
administrative  procedures  and  to 
conform  them  to  new  provisions  of  the 
Communications  Act  of  1934,  as 
amended.  These  revisions  provide  for; 
(1)  Elimination  of  the  prohibition  on 
rebroadcasts  of  Personal  Radio  Service 
communications: '  (2)  elimination  of  the 
requirement  for  FCC  rebroadcast 
approval;  and.  (3)  exemption  of 
rebroadcasts  of  CB  and  amateur  radio 
communications  from  the  requirements 
for  prior  authorization  from  the 
orginating  station.  The  Commission  also 
is  revising  portions  of  its  amateur  radio 
rules  to  clarify  its  intention  to  maintain 
the  amateur  service  for  purposes 
separate  from  broadcasting. 

Background 

2.  This  proceeding  was  initiated  in 
1979  in  response  to  a  petition  for  rule 
making  filed  by  the  National 
Association  of  Broadcasters  (NAB).  In 
its  petition,  the  NAB  asked  the 
Commission  to  amend  the  rules  to 
permit  broadcast  stations  to  rebroadcast 
CB  emergency  transmissions  and  to 
permit  amateur  stations  to  transmit 
emergency  and  public  safety 
information  for  broadcast  and 
broadcast-related  purposes.  On  March 
15, 1979,  the  Commission  adopted  a 
combined  Notice  of  Inquiry  and 
Memorandum  Opinion  and  Order 
(Inquiry).  44  FR  20465.  that  denied  the 
NAB's  request  for  changes  to  the 
amateur  rules,  but  asked  for  comments 
and  additional  information  on  the 
question  of  whether  to  permit 
rebroadcasts  of  CB  emergency 
messages. 


'  Til.  I'KFSoiidl  K.icli()  .Soniirs.  a.s  addo-sseil  in 
Pari  95  of  thn  rules,  include  Ihc  General  Mobile 
Radio  Service  (GMRS).  Ihe  Remote  Control  (R/C) 
Radio  Service  and  Ihe  Citizens  Band  (CB)  Radio 
Service,  Prior  to  1976.  Ihe  I'ersonal  Radio  Sevices 
were  known  as  the  Citizens  Radio  Service  with 
subdivisions  Class  .\,  Class  C.  and  Class  D  that 
corresponded  to  Ihe  individual  subservlces  under 
Ihe  Personal  Radio  Services  designation.  Sep.  Third 
Ri-porl  and  OnU-r  in  Docket  No.  20120.  41  FR  .S6067. 


3.  Subsequent  to  the  Inquiry,  in  1982. 
the  Congress  modified  section  605  of  the 
Communications  Act  to  eliminate  the 
statutory  proscriptions  on  the 
unauthorized  interception  of  amateur 
and  CB  radio  transmissions.*  In  October 
of  1984.  Congress  again  modified  section 
605  and  redesignated  the  new  version  as 
section  705,  47  U.S.C.  §  705.  However, 
the  1984  modifications  do  not  affect 
matters  relating  to  privacy  or 
rebroadcasts  of  the  subject  radio 
communications.' An  additional 
development  concerning  rebroadcast 
activity  occurred  in  the  context  of  the 
October  1983.  United  States  military 
action  in  Grenada,  when  questions 
arose  concerning  use  of  amateur  radio 
facilities  in  conjunction  with  broadcast 
news  gathering  activities. 

4.  In  light  of  the  record  developed  with 
respect  to  the  Inquiry,  the  1982  statutory 
revisions,  and  the  uncertainty 
concerning  the  rules  with  respect  to  use 
of  amateur  communications  in 
broadcast  news  gathering,  the 
Commission  adopted  a  Notice  of 
Proposed  Rule  Making  [Notice],  49  FR 
30549,  in  the  rebroadcast  matter  on  July 
12, 1984.  In  the  Notice,  the  Commission 
indicated  it  was  undertaking  a 
comprehensive  review  and  revision  of 
its  regulations  with  respect  to 
rebroadcasts  of  transmissions  of  non- 
broadcast  radio  stations.  The  Notice  set 
forth  specific  proposals  for  eliminating 
restrictions  and  procedures  with  respect 
to  rebroadcast  activity  and  for  rewriting 
portions  of  the  amateur  rules  to  clarify 
the  Commission's  policy  with  respect  to 
use  of  amateur  facilities  for  broadcast 
purposes. 

5.  Thirteen  comments  and  eight  reply 
com.ments  were  submitted  in  response 
to  the  Notice.  A  list  of  parties  filing 
comments  and  replies  is  presented  in 
Appendix  A. 

6.  Current  Rule  Provisions.  Under  the 
current  rules,  broadcast  stations 
generally  are  permitted  to  rebroadcast 
the  transmissions  of  non-broadcast 
radio  stations,  subject  to  requirements 
for  prior  permission  that  vary  with  the 
type  of  stations  originating  the 
message.' The  exception  to  this  general 
policy  is  that  the  rules  prohibit  any 
rebroadcast  of  communications  from 
Personal  Radio  Service  stations,  that  is, 
stations  in  the  CB  and  GMRS  radio 
services.*  In  the  case  of  private  radio 


■See  Communicalions  Amendments  Act  of  1982. 
Pub.  L.  97-259. 

'See.  Cable  Communicalions  Policy  Act  of  1984, 
Pub.  L.  No.  98-549,  5  5,  98  Slat.  2779  (1984). 

*The  rebroadcast  rules  are  set  forth  in  47  CFR 
73.1207 

■See  47  CFR  73.1207(c).  See  also  footnote  1, 
.supra. 
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/irimiir.ic^tions.  the  broddcjsirr  is 

ipiiivd  to  ohUiln  ri'ljroadcasl 

rniission  from  Ihe  orijiinalins  st.ition 

<\  ihe  KCC.  To  r('!)rojd(iist 

■  inicii'ioris  uf  (omntsn  currier 
ns.  tho  broiuli  .1  ster  must  secure 
permtssi>)n  from  Ihe  mt'ssa^e  orij^malor 
in  :u!viition  In  the  station  licensee  and 
the  KX.  In  either  case.  FCC  tfpprov.il 
m.iy  be  requcsti  d  inf  jmially  by 
tel'V'bon?.  and  must  be  followed  with  a 
v.  riifen  coiifirmalion  that  includes  the 
wrillen  consent  of  the  parties  associated 
with  the  originating  station.  Radio 
rommunications  originated  by  stations 
owned  and  operated  by  the  Federal 
Go. ernment  may  be  rebro-idcas!  with 
the  permission  of  the  originating 
government  agency.  FCC  approval  i6  not 
necessary  for  rebroadcasts  of  Federal 
Ciovernment  radio  transmissions,  but  the 
broadcaster  is  required  to  submit 
written  notification  that  prior 
permission  for  the  rebroadcast  had  been 
obtained.  The  rules  for  the  Personal 
Radio  Services  prohibit  use  of  CB  and 
GMRS  stations  to  convey  program 
material  for  rebroadcast  on  a  radio  or 
television  station.*  However,  the  rules 
do  permit  these  stations  to  be  used  for 
other  purposes  such  as  news  gathering 
and  administrative  activities  associated 
with  program  production. 

7.  The  amateur  rules  specify  that  an 
an-.ateur  station  may  not  be  used  to 
engage  in  any  form  of  broadcasting,  but 
do  permit  amateur  operators  to  give 
consent  to  rebroadcast  of  their 
transmissions,  provided  that  the 
transmissions  do  not  contain  any  direct 
or  indirect  reference  to  the  rebroadcast.' 
Section  97.114  of  the  rules  prohibits  use 
of  an  amateur  station  for  third  party 
communications  involving  compensation 
or  business  activity.' Thus,  the  rules 

•.Tectively  preclude  a  broadcaster  from 
.'iy  interactive  use  of  amateur  radio 
Lilities. 

^■scussion 

8.  Upon  review  of  the  record  in  this 
proceeding,  we  h.ive  decided  to  adopt 
rule  changes  that  are  generally 
consistent  with  the  proposals  described 
in  the  Notice.  These  changes  are  largely 
deregulafory  in  nature  and  serve  to 
facilitate  greater  opportunity  for 
broadcasters  to  make  use  of  non- 
broadcast  radio  communications. 

9.  As  discussed  in  the  Notice,  the 
I  ummission  is  concerned  with  two 
separate  and  distinct  policy  objectives 
in  the  rebroadcast  matter,  each  of  which 
directly  relates  to  statutory  provisions  in 


•iff  47  cm  95  IBliOi  W)  ICMRS  nile«).  and  47 
CFR  95  413|I>)(CB  rules). 
'See  47  CFR  97.113. 
•See  47  CFR  97  114. 


the  Communications  Act.  The  first  is  the 
n  quirement  under  section  303  that  the 
Commission  classify  radio  stations  and 
limit  use  of  the  frequencies  assigned  to 
the  clasycs  of  stations  to  the  purposes  of 
the  service  to  which  they  are  ali'.icated. 
The  other  is  privacy  and  protection  of 
communications  from  unauthorized  use 
as  provided  in  section  705.  The  Notice 
discussed  proposals  for  changes  to  the 
rules  that  serve  both  of  these  statutory 
provisions  and  also  invited  comment  on 
any  other  i.ssue  that  might  arise  in  the 
conte.xt  of  this  matter. 

Revisions  Pertaining  to  Section  303 

10.  Section  303  of  the  Communications 
Act  directs  the  Commission  to  manage 
the  use  of  the  radio  spectrum,  and  to  do 
this  in  a  manner  that  generally 
encourages  the  larger  and  more  effective 
use  of  radio  in  the  public  interest.*  With 
respect  to  use  of  the  frequencies, 
sections  303(a)  and  303(b)  provides  that 
the  Commission  shall  "(cjlassify  radio 
stations"  and  "Iplrescribe  the  nature  of 
the  service  to  be  rendered  by  each  class 
of  stations  and  each  station  within  any 
class,"  47  U.S.C.  303(a)^b).  In  order  to 
assure  the  most  effective  use  of  the 
spectrum  in  terms  of  users  and  types  of 
services  in  accordance  with  these 
statutory  obligations,  the  Commission 
has  found  it  necessary  "to  establish 
priorities,  limit  eligibility  to  hold  radio 
station  licenses,  and  restrict  the  use  of 
stations  to  specified  purposes  and  types 
of  services  which  will  be  most  beneficial 
to  the  public."  Citizen's  Band  Radio 
Rules.  38  FCC  1238, 1241  (1965). 

11.  Consistent  with  sections  303(a) 
and  (b).  the  Commission's  rules 
generally  permit  rebroadcasts  of 
transmissions  of  stations  in  non- 
broadcast  radio  services,  but  prohibit 
the  use  of  stations  in  services  not 
allocated  for  broadcast  purposes  to 
transmit  communications  intended  for 
broadcasting.  This  approach  allows 
broadcast  use  of  non-broadcast 
communications  as  a  source  of 
information  and  does  not  interfere  with 
other  services"  normal  authorized  traffic 
and  operation. 

12.  Rebroadcasts  of  Personql  Radio 
Service  Communications.  In  th^  Notice, 
we  proposed  to  eliminate  the  prohibition 
on  rebroadcasts  of  Personal  Radio 
Service  transmissions  in  %  73.1207(e)  of 
the  ruleo.  We  indicated  that  upon 
consideration  of  our  basic  policy 
towards  rebroadcasting  and  the 
comments  from  the  Inquiry,  we  believed 
this  rule  was  no  longer  justifiable. 

13.  Section  73.1207(e)  was  added  to 
the  broadcast  rules  in  an  Order  adopted 


November  12. 1975.  40  FR  54791. '"The 
Commission  stated  that  this  iu.tion 
would  conform  the  bro.idc.ist  rules  with 
the  prohibitions  in  the  Personal  Radio 
Service  ruU  s  on  transmi.^sion  of 
program  materia!  for  a  broadcast  station 
and  would  .i  Jdress  concerns  that,  due  to 
congnstion  and  other  related 
considerations,  the  Personal  Radio 
Services  were  impractical  for  use  in 
conjunction  with  the  broadcast 
services. "Thus,  the  decision  that  gave 
rise  to  the  rule  prohibiting  rebroadcast 
of  Personal  Radio  Service  transmissions 
was  inti.nded  to  address  situations  in 
which  CB  and  GMRS  radio  stations 
Vi^ould  be  used  to  transmit  broadcast 
program  material.  In  the  Notice,  we 
observed  that  in  prohibiting  all 
rebroadcasts  of  Personal  Radio  Service 
communications  the  rule  goes  beyond 
the  issue  of  use  of  such  facilities  for 
transmission  of  broadcast  program 
material. 

14.  In  the  Inquiry  and  the  Notice,  the 
Commission  also  addressed  an  issue 
with  respect  to  the  possibility  of 
rebroadcasts  of  false  or  misleading 
information  that  is  often  present  in  CB 
communications.  '*  We  were  concerned 
that  rebroadcasts  of  erroneous 
information  could  be  harmful,  especially 
when  it  pertains  to  emergency  or  public 
safety  situations.  Broadcast  parties 
responding  to  the  Inquiry  submitted  that 
this  would  not  be  a  problem  because 
stations  could  be  expected  to  exercise 
the  same  discretion  in  rebroadcasting 
CB  reports  as  they  normally  exercise  in 
broadcasting  information  provided  by 
the  public  through  other  means  such  as 
telephone,  letter,  or  personal  contact. 
The  responses  to  the  Inquiry  did  not 
resolve  our  concerns  with  respect  to  the 
quality  of  CB  communications  as  a 
source  of  broadcast  news.  Nonetheless, 
we  agree  with  the  statements  by  the 
NAB  and  others  that  broadcasters  are 
aware  of  their  responsibilities  to  the 
public  and  can  be  expected  to  apply 
appropriate  discretion  in  rebroadcasting 
intercepted  CB  messages.  We  further 
stated  that  we  believe  licensees  are  in  a 


•See  U.S.C  303. 


"■Srclion  73.1207(e)  wai  originally  added  as 
I  73  1207(d). 

"Sec  Order,  supra,  at  para.  2|h}.  The  Commission 
indicated  that  there  were  "strong  reasons"  in 
addition  to  conformance  for  this  rule:  (1)  The 
broadcast  services  are  adf-ci^iately  served  by  remote 
pickup  broadcast  service  far.iities  for  remote 
transmissions  of  this  type:  [Z]  the  {Personal  Radio 
Services  are)  essentially  dtsi?ned  to  provide  for 
private,  short  distance  radio  communications  for 
business  and  personal  use:  and  (3)  congestion  in  the 
[Personal  Radio  ServicesI  increases  constantly 
making  sole  use  of  a  channel  t)eyond  guarantee  and 
therefore  impractical  for  use  in  conjunction  with  the 
broadcast  services." 

"See  Notice,  paras.  12-13. 
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position  lo  know  (heir  communities  well 
enough  to  make  individual 
determinations  in  such  cases." 

15.  The  parties  responding  to  the 
Notice  generally  agree  with  our  Initial 
finding.  The  National  Radio 
Broadcasters  Association  (NRDA) 
submits  that  the  benefits  to  be  derived 
from  rebroadcasts  of  Personal  Radio 
Service  communications  far  outweigh 
the  potential  for  harm  from  transmission 
of  inaccurate  or  useless  information. 
CBS  and  NAB  agree  that  to  permit 
rebroadcasts  of  Personal  Radio  Service 
messages  would  not  conflict  with  the 
intended  purposes  of  these  services  and 
would  provide  increased  access  to 
sources  of  emergency  traffic,  road,  and 
weather  information.  The  only 
opposition  to  this  proposal  was 
expressed  by  the  American  Legal 
Foundation  (AU).  It  argues  that  to 
permit  rebroadcasts  of  CB  and  GMRS 
messages  would  contradict  the  nature 
and  purpose  of  these  services  by  forcing 
station  operators  to  curtail 
transmissions  of  private  and  personal 
information. 

16.  We  find  that  the  record  supports 
our  initial  conclusion  that  rebroadcasts 
of  CB  or  GMRS  radio  communications  in 
the  same  manner  as  other  non- 
broadcast  radio  services  would  not 
conflict  with  the  purposes  of  the 
Personal  Radio  Services.  We  believe 
that  the  purposes  of  these  services  are 
adequately  protected  by  the  rules  that 
prohibit  use  of  CB  and  GMRS  stations  to 
convey  broadcast  program  material.'* 
We  find  no  merit  in  the  ALF's 
contention  that  rebroadcasts  of  CB  and 
GMRS  radio  messages  would  lead 
station  operators  in  these  services  to 
curtail  transmissions  of  private  or 
personal  information.  As  discussed 
below,  CB  transmissions  are  not 
afforded  statutory  privacy  protections, 
and  GMRS  transmissions  are  protected 
from  unauthorized  use  by  Section  705  of 
the  Communications  Act.  In  addition, 
we  are  sensitive  to  the  First  Amendment 
rights  of  broadcasters  and  do  not  wish 
to  impose  any  regulation  that  might 
unnecessarily  restrict  broadcasters 
access  to  information  resources. 
Therefore,  we  are  eliminating  the 
prohibition  on  rebroadcasts  of  Personal 
Radio  Service  communications. 

17.  Revisions  to  the  Amateur  Rules.  In 
the  Notice,  we  indicated  that  the  staff 
regularly  receives  requests  and  inquiries 
with  respect  to  use  of  amateur  radio 
facilities  for  broadcast  purposes, 
particularly  news  gathering  in 
emergency  situations.  In  view  of  these 


inquiries,  we  were  concerned  that  the 
amateur  rules  might  be  insufficiently 
specific  with  respect  to  our  intent  that 
they  prohibit  all  activities  involving  use 
of  amateur  stations  for  broadcast 
purposes.  We  proposed  to  resolve  this 
problem  by  rewriting  the  appropriate 
parts  of  the  amateur  rules  and  including 
a  specific  prohibition  on  the  use  of 
amateur  stations  for  broadcast  news 
gathering  and  other  program  production 
purposes. 

18.  The  comments  are  generally 
supportive  of  this  position,  with  one 
exception.  The  National  Association  of 
Broadcasters  (NAB),  the  Radio- 
Television  News  Directors  Association 
(RTNDA),  and  CBS,  Inc.,  all  support  a 
broadcast  news-gathering  exception  for 
transmission  of  information  concerning 
bona  fide  news  events  when  other 
telecommunications  facilities  are 
unavailable  or  inadequate.  The 
American  Radio  Relay  League  (ARRL) 
opposed  such  an  exception  as  overly 
broad  and  inconsistent  with  the 
noncommercial  nature  of  the  amateur 
radio  service.  The  ARRL  took  the 
position  that  only  certain  currently  well- 
defined  emergency  uses  of  amateur 
transmissions  should  be  excepted,  and 
that  no  rule  change  is  required.'^ 

19.  The  ARRL  also  asserts  that 
proposed  §§  97.113(b)  and  73.1207  are 
inherently  in  conflict,  arguing  that  a  rule 
prohibiting  use  of  an  amateur  station  for 
broadcast  program  production  or  news 
gathering  is  not  consistent  with  a  rule 
allowing  a  broadcast  station  to 
retransmit  an  amateur  signal.  The  ARRL 
argues  that  by  definition  any  such 
broadcast  station  retransmission  of  an 
amateur  signal  would  be  for  program 
production  or  news  gathering  purposes. 
The  ARRL  further  states  that  prohibiting 
all  retransmissions  instead  of  just 
"automatic"  retransmissions  of  non- 
amateur  stations  would  adversely  affect 
amateur  operators.  ARRL  asserts  that 
this  would  outlaw  the  practice  of 
"manual"  or  non-automatic 
retransmission,  i.e.,  where  an  amateur 
operator  manually  holds  the  microphone 
of  the  amateur  transmitter  up  to  a  non- 
amateur  receiver,  such  as  an  FM  radio. 

20.  Upon  consideration  of  the  record, 
we  are  revising  the  amateur  rules  and 
including  specific  provisions  to  prohibit 
use  of  amateur  stations  for  broadcast 
news  gathering  or  production  purposes 
as  proposed.  These  rules  will  prohibit 
use  of  an  amateur  radio  station  as  a 
remote  pickup  or  auxiliary  link 
broadcast  service  facility.  Such  uses  of 
an  amateur  radio  station  as  forwarding 


"Id.  para.  15. 

"See  rootnote  6.  supn 


"See  the  February  25.  1985  letter  from  the  ARRL 
to  the  Chief,  Special  Senices  Division,  Private 
Radio  Bureau. 


weather  reports  or  providing  commuter 
traffic  reports  for  use  in  any  broadcast 
context  will  continue  to  be  expressly 
prohibited. 

21.  We  proposed  to  remove  emergency 
communications  (current  §  97.91(a)) 
from  the  list  of  exceptions  to  the  new 
97.113  to  anticipate  and  eliminate  any 
possible  construction  that  amateurs 
would  be  free  to  broadcast  in  an 
emergency.  In  light  of  objections  to 
removal  of  an  explicit  authorization  to 
engage  in  one-way  emergency 
communications,  we  have  redefined 
amateur  emergency  communications  to 
insure  against  any  misinterpretation. 
Emergency  communications  are  listed  as 
an  exception  to  the  provisions  of  the 
new  Section  97.113. 

22.  We  note  that  a  rule  of  reason 
applies  when  interpreting  this 
emergency  exception  to  the  broadcast 
prohibitions  in  the  amateur  radio 
service.  Thus,  conveying  news 
information  directly  relating  to  an 
unforeseen  event  which  involves  the 
safety  of  human  life  or  the  immediate 
protection  of  property  falls  w'ithin  this 
rule  of  reason,  if  it  cannot  be 
transmitted  by  any  means  other  than 
amateur  radio  because  of  the  remote 
location  of  the  originating  transmission 
or  because  normal  communications 
have  been  disrupted  by  earthquake,  fire, 
flood,  tornado,  hurricane,  severe  storm 
or  national  emergency.  In  instances 
where  other  communication  facilities 
were  unavailable.  RTNDA  had  sought  a 
much  broader  application  of  amateur 
radio  to  broadcast  purposes.  In  support 
of  this  proposition  they  cited  only 
examples  of  necessary,  emergency 
communications.  We  believe  acceptable 
uses  of  amateur  radio  in  emergencies 
are  governed  by  traditional  common 
sense  interpretations  of  those  provisions 
of  current  §  97.91  which  we  are  now 
including  in  §  97.113.  Therefore,  our  rule 
of  reason  approach  described  above 
accomodates  RTNDAs  expressed 
purposes  without  creating  unnecessary 
exceptions  to  the  amateur  rules  which 
could  needlessly  encourage 
unauthorized  broadcast-related  amateur 
transmissions. 

23.  With  respect  to  the  ARRL's  claim 
that  there  is  confiict  in  the  rules,  we 
point  oiJt  that  §  97.113(b)  does  not 
restrict  broadcasters  from  retransmitting 
amateur  communications,  but  rather  it 
prohibits  amateur  operators  from 
transmitting  messages  for  broadcast  or 
broadcast-related.purposes.  This 
restriction  on  amateur  transmissions  is 
necessary  to  preserve  the  non- 
commerical  nature  of  the  amateur 
service.  Section  73.1207  implements 
privacy  protections  under  section  705  of 


25244 


Federal  Register  /  Vol.  50.  No.  117  /  Tuesday,  )une  18.  1985 


/  Rules  and  Regulations 
k 


the  Cummunications  Act.  It  is  not 
intended  to  insure  that  other  radio 
services  are  used  for  their  intended 
purposes.  Sections  73.1207  and  97.113 
serve  different  regulation  objectives  are 
not  contradictory. 

24.  In  regard  to  the  ARRL's  comments 
concerning  amateur  retransmission  of 
non-amateur  radio  communications,  we 
have  never  construed  the  word 
"automatic  '  in  §  97.113  to  legitimize  the 
practice  of  holding  an  amateur 
microphone  to  a  non-amateur  receiver. 
In  the  case  of  retransmitting  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  weather 
repoits.  used  as  an  example  by  the 
ARRL  we  note  thjt  the  ARRL  itself  in 
its  annotated  publication  of  our  rules 
states  that  the  only  ways  to  satisfy  this 
rule  are  to  write  a  script  based  on  the 
weather  report  or  to  obtain  it  from  a 
source  other  than  a  transmission  (such 
as  from  a  telephonic  recording  over  the 
public  switched  telephone  network).'* 
Thus  removal  of  the  word  "automatic" 
clarifies  this  rule  at  a  time  when 
"automatic"  has  taken  on  new  and 
diiforent  meanings  in  the  context  of 
amateur  repeater,  auxiliary  and  beacon 
usage. 

25.  Revisions  Pertaining  To  Section 
705.  Section  705  prohibits  unauthorized 
use  of  radio  communications.'^  Prior  to 
the  1982  revisions  to  the 
Communications  Act.  this  statutory 
protection  of  privacy  applied  to  virtually 
all  radio  transmissions  except  those 
intended  for  use  by  the  general  public.'* 


■  •  Sff  FCC  RjIp  Book.  ARRL  1964.  at  6-« 
' '  The  current  section  TIB  slatifs.  in  relrvaM  part, 
thdl: 

No  person  nul  !>L-inf(  julhorized  by  ttie  sender 
sS  ill  inlerri'pl  nny  radiu  commuiiicition  and 
;"  or  pi>hl:sh  the  existence,  conten's. 
imp.  purport,  frffpct.  or  meanirg  of  «uch 
i.'tTi  i-pled  r.ommunioahon  to  any  person  .  .  .  . 
No  person  havinji  received  any  intercepted  radio 
•mmijniciitif'n  ur  having  become  aci^uainted  with 
■">•  rontiii(%.  sulist.ince.  purport,  effecl.  or  me<ining 

f  such  ri>inr^unii:.ilii>n  |i>r  any  pjirt  thereof) 
•  :iovvin)i  that  such  comirunicalion  was  mterrepted. 
''  ^t'vulge  ur  publish  ihe  existence,  cunlen's. 
ni  e  piirporl  effei.t.  or  riieaning  of  such 
I   rrii  Ht.iin  (or  any  part  Ihireof)  or  Uie  %\ii  h 
'   ■   'iiiMKatioP  (or  iiny  information  thtri'in 

:;1  i.neil)  for  his  own  'o'-m-fil  or  for  the  benefit  of 
inolher  n'jl  entitlvd  iheretOt 

This  section  shall  not  apply  lo  the  receiving. 
tviilging.  piililishi'.ig.  or  utilizing  the  conlents  of  any 
1  idm  communrialion  which  is  transmiltpd  hy  any 
s!a!i'>n  for  use  of  the  gen>!r.il  pvMic.  which  d  tales 
lo  ships,  aircraft,  vehicles,  or  persons  in  distress,  or 
.vhich  IS  transinitleri  by  an  anuleur  radio  station 
'  per.itor  or  by  a  rilr/ens  band  railio  operator. 

I'naiilhori:^)  d  rebroadcasls  of  broadi:asl  signals 
are  promliited  under  a  sep«rate  provisions  in 
>ectiun  32S|a|  of  the  f^ommunicatiuns  Act.  Stv  47 

rsc  ij5|.i|     •■ 

"  The  earlier  v>  rsion  of  the  then  section  (iUS 
ippli.'d  lo  .ill  radio  conimunications  except  for 
iho>'-  whu  h  .ire  ■lirnatlrast  or  transmitted  by 
.im^iii-ur  or  tHhem  for  use  of  the  general  putilic"  or 


The  new  section  705  expressly  excludes 
CB  and  amateur  radio  communications 
from  the  privacy  protections.  In  enacting 
this  provision.  Congress  recognized  that 
"|a|ll  amateur  and  CB  radio  operators 
may  use  any  of  the  channels  allocated  to 
their  services"  and  concluded  "|t)hus. 
these  operators  do  not  enjoy  any 
reasonable  expection  of  privacy  .  .  ..'• 

26.  In  accordance  with  the 
requirements  of  section  705,  the 
Commission's  rules  require  broadcasters 
to  obtain  appropriate  permissions  prior 
to  rebroadcast  on  non-broadcast  radio 
transmissions. 

27.  Permission  from  CB  and  Amateur 
Stations.  In  view  of  the  new  statutory 
provisions,  we  proposed  to  exempt 
rebroadcasts  of  CB  and  amateur 
transmissions  from  the  requirements  for 
prior  authorization  from  the  originating 
station.  Broadcast  interests  support  this 
proposal.  In  comments  expressive  of  the 
consensus  of  the  broadcast  respondents, 
the  NAB  submits  that  elimination  of  the 
requirements  for  rebroadcast  consent 
from  CB  and  amateur  operators  would 
make  available  an  important  and  often 
unique  source  of  information  and  would 
not  pose  any  reasonable  concerns  with 
respect  to  privacy.  Amateur  radio 
parties  are  opposed  to  elimination  of  the 
requirement  for  rebroadcast  permission 
from  amateur  stations.  The  American 
Radio  Relay  League  (League)  argues  that 
while  an  amateur  station  may  not 
expect  privacy  in  its  transmissions, 
some  case-by-case  control  over 
broadcast  transmission  of  amateur 
signals  is  necessary  to  insure  that  the 
non-commercial  nature  of  amateur  radio 
is  preserved.  The  League  asks  the 
Commission  to  retain  the  amateur 
consent  provision  and  thereby  place 
control  over  the  use  of  amateur 
communications  in  the  hands  of  those 
who  have  a  direct  interest  in 
maintaining  the  character  and  integrity 
of  the  service.  Comments  from 
individual  amateur  licensees  express 
concern  for  loss  of  privacy  if  the 
rebroadcast  consent  requirements  are 
lifted. 

28.  After  consideration  of  the  record 
concerning  this  issue,  we  continue  to 
believe  that  it  is  no  longer  necessary  or 
desirable  lo  require  broadcasters  to 
obtain  rebroadcast  consent  from  CB  and 
amateur  radio  stations.  We  do  not  agree 
that  the  non-commercial  nature  of 


whi  .h  relale  to  ships  in  distress.  Under  this  version 
of  the  law.  ih>-  matter  of  when  an  amateur 
conununii.alion  is  for  the  general  public  was 
clitrified  by  a  imo  judicial  interpretation  that 
amateur  communicalions  other  than  calls  for 
contact  wilh  another  station  were  subject  lo  the 
protet  lion  nf  section  605.  Hrston  v.  FCC.  4S2  F. 

Siipp.  m'lDiic.  lyeo). 

'•  MR  Rep  No.  765.  97th  Cong  2d  Sess.  (1982). 


amateur  radio  will  be  jeopardized  if  this 
requirement  is  eliminated.  In  the 
absence  of  this  rule,  amateur  operators 
will  remain  in  full  control  of  all 
communications  transmitted  on  the 
amateur  band.  Broadcast  use  of  amateur 
communications,  with  the  exception  of 
third  party  communications  in 
emergency  situations  as  discussed 
supra,  will  continue  to  be  limited  to 
secondary,  or  "receive  only",  purposes. 
Thus,  we  see  no  threat  to  the  non- 
commercial nature  of  amateur  radio  if 
the  consent  requirement  is  eliminated.  In 
addition,  the  legislative  history  of  Pub. 
L  97-259  clearly  states  that  ".  .  .  these 
operators  do  not  enjoy  any  reasonable 
expectation  of  privacy  ...."*• 
Furthermore,  we  find  no  justification  for 
maintaining  privacy  protections  for  CB 
and  amateur  transmissions  as  a  matter 
of  policy.  Accordingly,  we  are 
exempting  CB  and  amateur 
transmissions  from  the  requirements  for 
prior  authorization  from  the  originating 
station  in  J  73.1207(c)(1).*'  With  this 
change  to  the  broadcast  rules,  the 
provision  in  §  97-113  of  the  amateur 
rules  that  specifically  allows  amateurs 
to  grant  rebroadcast  consent  is  no 
longer  neiKssary.  Therefore,  we  are 
deleting  this  provision  from  §  97.113. 

29.  FCC  Rebroadcast  Approval.  In  the 
Notice,  we  proposed  to  eliminate  the 
requirements  for  FCC  approval  to 
rebroadcast  transmissions  of  private, 
non-broadcast  radio  stations  and  for 
written  notification  to  the  FCC  that 
permission  had  been  obtained  prior  to 
rebroadcast  of  transmissions  of  a 
government  radio  station.  Our  interna! 
review  of  these  rules  revealed  that  FCC 
approval,  whether  informal  (telephone) 
or  formal  (written)  is  routinely  granted  if 
the  rebroadcast  would  otherwise  be 
consistent  with  the  rules.  This  review 
also  indicated  that  the  written 
notifications  associated  with 
rebroadcasts  of  government 
communications  are  simply  associated 
with  a  station's  records  and  uo  not  form 
the  basis  for  any  subsequent  regulatory 
or  administrative  Activity. 

30.  In  the  Notic^we  indicated  that  in 
the  absence  of  the  requirements  for  FCC 
approval  and  notification,  we  would 
consider  alternative  regulation  to  insure 
and  verify  compliance  with  the  consent 
requirements  of  section  705.  VVc 
proposed  to  require  licenses  to  obtain 
written  rebroadcast  permission  from  the 


"Sfp  Congressional  Record — llcuse,  IIC546 
(August  19,  \i»2). 

^We  note  that  Congress  did  not  exHiide  GMRS 
transmissions  from  the  provisions  of  section  705. 
Thus,  the  CMRS  service  is  slill  protected  and  our 
rules  will  continue  to  require  rebroadcast 
permission  from  stations  in  this  service. 
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originating  station  in  all  cases  where 
section  705  applies,  aad  to  maintain  a 
copy  of  that  permission  at  the  station,  to 
be  available  to  the  FCC  on  request.  The 
written  permission  would  be  maintained 
until  final  FCC  action  on  the  station's 
license  renewal  subsequent  to  the 
rebroadcast  or  for  one  year,  whichever 
is  longer.  We  also  asked  for  suggestions 
for  an  approach  that  would  provide  for 
"implied  consent." 

31.  The  commenting  parties 
unanimously  support  our  initial 
conclusion  that  the  requirements  for 
FCC  approval  and  notification  with 
respect  to  rebroadcasts  of  non- 
broadcast  radio  transmissions  serve  no 
useful  regulatory  purpose.  CBS  generally 
opposes  any  new  rules  to  insure 
compliance  and  verification  with  respect 
to  rebroadcast  consent.  It  contends  that 
such  requirements  are  unnecessary 
given  the  criminal  penalties  for  violation 
of  section  705  and  the  remedies 
available  to  private  parlies  through  civil 
litigation.  CBS  submits  that  in  view  of 
these  penalties,  broadcasters  have 
strong  incentives  to  take  whatever  steps 
are  necessary  to  insure  that  rebroadcast 
consent  is  obtained  and  to  maintain 
adequate  records  to  document  that 
consent.  As  an  alternative  to  our  initial 
proposal,  it  suggests  a  rule  thdt  would 
permit  broadcasters  to  rely  on  informal, 
express  verbal  approval  which  would  be 
followed  by  a  written  document 
prepared  by  either  the  message 
originator  or  the  broadcast  station.  The 
NAB  also  believes  that  the  best 
approach  would  be  simply  to  defer  to 
the  provisions  of  sections  705.  The  NAB 
submits  that  it  is  hesitant  to  support  an 
implied  consent  policy  in  the  case  of 
police,  fire,  and  other  public  safety 
communications.  However,  it  suggests 
that  such  an  approach  might  be  feasible 
with  respect  to  other  private  radio 
communications  and  that  implied 
consent  could  be  determined  from  the 
nature  and  content  of  the  transmissions. 

32.  After  consideration  of  the  record, 
we  conclude  that  the  requirements  for 
FCC  rebroadcast  approval  and 
notification  serve  no  useful  regulatory 
purpose.  Accordingly,  we  are 
eliminating  them.  This  action  will 
remove  unnecessary  regulatory 
procedures  ^md  relieves  both  broadcast 
licensees  and  the  Commission  of  the 
burden  of  complying  thereto. 

33.  We  agree  with  CBS  and  the  NAB 
that  additional  requirements  to  insure 
com.pliance  and  verification  with  respect 
to  rebroadcast  consent  under  section 
705  aie  unnecessary.  We  conclude  that 
our  own  provisions  for  rule  violations," 
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and  the  civil  and  criminal  penalties  CBS 
mentions  provide  sufficient  incentive  to 
insure  that  broadcasters  comply  with 
the  rebroadcast  consent  requirements 
and  that  they  maintain  adequate 
documentation  to  verify  that  consent 
was  obtained.  Accordingly,  we  will  not 
set  forth  rules  requiring  licensees  to 
maintain  written  verification  of 
rebroadcast  consent.  We  also  conclude 
that  an  implied  consent  approach  would 
be  difficult  to  make  workable  within  the 
context  of  section  705  and,  therefore,  we 
will  not  adopt  such  an  approach. 

34.  Foreign  Satellites.  The  Turner 
Broadcasting  System  requests  that  the 
Commission  issue  an  interpretation  to 
the  effect  that  it  would  not  violate 
section  705  to  rebroadcast  brief  excerpts 
of  programming  obtained  from  foreign 
satellites,  without  FCC  approval,  but 
with  the  consent  of  the  signal  originator. 
Turner  also  contends  that  such  an 
interpretation  would  also  be  consistent 
with  other  interests  such  as  copyright, 
privacy,  and  the  INTELSAT  Agreement 
that  are  protected  in  the  U.S.  through 
enforcement  of  section  705.  In  reply 
comments,  the  Communications  Satellite 
Corporation  (COMSAT)  argues  that 
Turner's  request  should  be  denied  on  the 
grounds  that  it  introduces  questions 
with  respect  to  United  States  treaty 
obligations  and  other  national  and 
foreign  policy  interests  related  to 
international  satellite  transmissions  and 
thus  goes  beyond  the  issues  that  led  to 
the  Notice.  COMSAT  also  contends  that 
Turner's  request  is  inconsistent  with  the 
approach  the  Commission  has  taken  to 
date  with  respect  to  blanket  authority  to 
intercept  foreign  satellites  and  therefore 
should  be  denied  on  its  merits. 

35.  We  find  that  the  issues  with 
respect  to  United  States  treaty 
obligations  and  international 
agreements  raised  in  Turner's  request 
are  beyond  the  scope  of  this  proceeding. 
Accordingly,  we  are  not  ruling  on 
Turner's  request  to  the  extent  that  it 
involves  permission  to  receive  and  use 
excerpts  of  foreign  satellite 
progrtimming  on  a  routine  basis.  We 
wish  to  indicate  that  we  are  not  taking  a 
position  on  the  merits  of  this  aspect  of 
Turners  request.  However,  we  note  that 
once  a  licensee  has  obtained  clear 
authority  from  the  Commission  to 
receive  and  use  foreign  satellite 
programming,  there  is  no  bar  to 
rebroadcasting  such  programming.  In 
this  context,  we  note  the  Common 
Carrier  Bureau  recently  issued  a 
Memorandum,  Opinion,  and 
Authorization  (File  No.  907-DSE-L-e5, 
action  May  17, 1985  by  the  Chief, 
Common  Carrier  Bureau)  concerning  an 
application  by  the  Cable  News  Network, 


Inc.  (CiNN),  a  Turner  affiliated  company. 
That  action  issued  a  "conditional  grant" 
to  CNN  to  receive  signals  from  the 
Soviet  Union's  GHORIZONT 
STATIONS  4  and  7  satellites.  Under  the 
new  rules  adopted  herein,  CNN  may 
rebroadcast  programming  from  these 
satellites  without  further  approval  from 
the  FCC. 

Procedural  Matters 

36.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  the  Commission's 
final  regulatory  flexibility  analysis  is: 

/.  Need  for  and  Purpose  of  the  Rules 

The  Commission  has  determined  that 
portions  of  its  rules  pertaining  to 
rebroadcasts  of  non-broadcast  radio 
communications  impose  unnecessary 
restrictions  and  administrative 
procedures  on  radio  service  licensees 
and  the  Commission  and,  therefore,  has 
eliminated  those  provisions  of  the 
rebroadcast  rules.  These  changes  will 
provide  increased  opportunities  for 
commercial  broadcasters  to  use  non- 
broadcast  radio  communications  in 
news  and  other  programming.  We  have 
rewritten  the  amateur  rules  that  address 
use  of  amateur  facilities  for  broadcast 
purposes  to  clarify  our  general  policy 
prohibiting  such  uses  and  to  include  an 
exception  to  permit  third  party 
communications  on  behalf  of 
broadcasters  over  amateur  stations  in 
emergency  situations.  We  believe  the 
public  interest  benefits  in  news  and 
information  dissemination  that  can  be 
obtained  by  permitting  third  party 
broadcast  traffic  in  emergencies  are 
sufficient  to  outweigh  the  concerns  of 
our  general  policy  of  prohibiting  such 
uses  of  amateur  stations.  This  action 
also  implements  certain  provisions  of 
the  Communications  Amendments  Act 
of  1982. 

If.  Summary  of  Issues  Raised  by  Public 
Comments  in  Response  to  the  Initial 
Regulatory  Flexibility  Analysis. 
Commission  Assessment,  and  Changes 
Made  as  a  Result 

A.  Issues  raised:  No  issues  or 
concerns  were  raised  in  response  to  the 
initial  regulatory  flexibility  analysis. 

B.  Assessment:  The  Commission 
considers  the  absence  of  comments 
discussing  adverse  impact  with  respect 
to  its  proposals  to  rehx  the  rules  for 
rebroadcasts  of  non-broadcast  radio 
communications  and  to  rewrite  the 
amateur  rules  that  pertain  to  use  of  an 
amateur  station  for  broadcast  purposes 
to  be  indicative  of  their  lack  of  potential 
for  negative  or  harmful  effects  on  small 
business  entities.  We  believe  the  new 
rebroadcast  rules  will  have  a  positive 
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effect  on  broadcast  stations  by 
providins  increased  and  easier  access  to 
informatibn  that  is  available  through 
non-broadcast  radio  services. 

C.  Changes  made  as  a  result  of  such 
cvmmenls:  None. 

///.  Significant  Alternatives  Considered 
and  Rejected 

With  respect  to  the  proposal  to 
eliminate  the  prohibition  on 
rebroadcasts  of  Personal  Radio  Service 
communications,  the  alternative  was  to 
retain  the  current  rule.  The  Commission 
found  that  this  restriction  on  use  of  CB 
and  C.VIRS  radio  transmissions  is  no 
I'jr.ger  justiHable. 

The  Com.mission  proposed  to  rewrite 
portions  of  the  amateur  rules  to  clarify 
its  intent  to  maintain  the  amateur 
service  for  purposes  separate  and 
distinct  from  broadcasting.  The 
alternative  was  to  adopt  some  form 
exception  that  would  permit  limited 
third  party  amateur  communications  for 
broadcasters.  The  Commission  agreed 
with  the  arguments  in  the  comments  that 
it  would  serve  the  public  inteicst  to 
permit  limited  third  party  amateur 
communications  for  broadcasters  and 
therefore  adopted  a  version  of  the 
alternative  approach  with  respect  to  this 
issue. 

The  alternative  to  the  proposal  to 
exempt  CB  and  amateur 
communications  from  the  requirement  to 
obtain  consent  from  the  originating 
station  prior  to  rebroadcast  was  to 
continue  to  require  such  cciisent.  in 
view  of  the  revised  section  705  of  the 
Communications  Act.  we  found  it 
unnecessary  to  require  broadcasters  to 
nbtain  rebroadcast  permission  from  CB 
and  amateur  operators. 

The  final  proposal  was  to  eliminate 
the  requirements  that  stations:  (1) 
Obtain  FCC  itpprovnl  prior  to 
rebroadcast  of  private,  non-broadcast 
radio  communications  and,  (2)  notify  the 
ICC  that  prior  consent  had  been 
ol-tained  in  cases  of  rebroadcasts  of 
comniunicutions  of  government  owned 
radio  stations.  Instead  of  these 
requirements,  the  Commission  proposed 
merely  to  require  licensees  to  obtain  a 
copy  of  written  permission  from  the     * 
message  originator,  to  be  available  on 
re<iuest.  The  alternatives  were:  (I) 
Require  only  informal,  verbal 
permission  from  the  message  originator. 
(2)  not  specify  requirements  for 
verification,  and  (3)  maintain  the  current 
requirements  for  permission.  The 
Commission  determined  that  in  view  of 
the  criminal  and  civil  penalties  for 
violation  of  section  705.  specific  rules  to 
insure  compliance  and  verification  of 
compliance  with  the  statutory  consent 
requirements  are  not  necessary.  The 


Commission  therefore  eliminated  the 
provisions  in  its  rules  requiring  separate 
FCC  approval  and  notification  in  cases 
where  non-broadcast  radio 
communications  are  rebroadcast. 

37.  Authority  for  adoption  of  the  rules 
set  forth  herein  is  provided  in  sections  2. 
4(i).  303.  and  705  of  the  Communications 
Amendments  Act  of  1934.  as  amended. 

38.  Accordingly.  it*is  ordered  that 
Parts  73  and  97  of  the  Commissions 
rules  are  amended  as  set  forth  in 
Appendix  B,  effective  July  22. 138,').  In 
addition,  it  is  ordered  that  this 
proceeding  is  terminated. 

Federal  Communications  Cemmission. 
William  |.  Tricarico,  . 

Secretary. 

Appendix  A 

Parties  Filing  Cow  men  ts 

1.  Radio-Television  News  Directors 
Association 

2.  Michael  Christ  Trahos 

3.  National  Radio  Broadcasters 
Association 

4.  National  Broadcasting  Company.  Inc. 

5.  CBS.  Inc. 

6.  National  Association  of  Broadcasters 

7.  Anvjrican  Legal  Foundation 

8.  Turner  Broadcasting  System.  Inc. 

9.  Joseph  .Anthony  Wolos 

10.  Alexander  S.  Jones 

11.  James  E.  Sanford 

12.  Stephen  J.  Nelson 

IJ.  David  B.  Popkin  ' 

Parties  Filing  Reply  Comments 

1.  Radio-Television  News  Directors 

.Association 
2  Northern  Television,  Inc. 

3.  Joseph  S.  Cochran 

4.  National  Association  of  Broadcasters 

5.  Reporters  Committee  for  Freedom  of 
the  Press  and  American  Society  of 
Newspaper  Fditors  / 

6.  National  Broadcasting  Company 

7.  Communications  Satellite  Corporation 

8.  Turner  Broadcasting  System.  Inc. 

.Appendix  B 

Parts  73  and  97  of  Title  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

A.  1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  4  and  J03.  48  St.it   U)tH>.  us 
.i.-mnded;  47  U.S.C.  154.  303.  Interpret  or 
apply  Sers.  301  307.  48  Slat.  1081.  1082.  as 
aiiuMided.  1083  a>  amended.  47  I!  S.C  301.  303. 
.107  Oiher  statutory  and  executive  order 
provisions  authorizing  or  interpreted  or 
applied  by  specific  sections  are  cited  to  text. 


2.  Section  73.1207  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  73.1207    Rebroadcasts. 

(c)  The  transmissions  of  non- 
broadcast  stations  may  be  rebroadcast 
under  the  following  conditions: 

(1)  Messages  originated  by  privately- 
owned  non-broadcast  stations  other 
than  those  in  the  Amateur  and  Citizens 
Band  (CB)  Radio  Services  may  be 
broadcast  only  upon  receipt  of  prior 
permission  from  the  non-broadcast 
licensee.  .Additionally,  messages 
transmitted  by  common  carrier  stations 
may  be  rebroadcast  only  upon  prior 
permission  of  the  originator  of  the 
message  as  well  as  the  station  licensee 

(2)  Except  as  provided  in  paragraph 
(d)  of  this  section,  messages  originated 
entirely  by  non-broadcast  stations 
owned  and  operated  by  the  Federal 
Government  may  be  rebroadcast  only 
upon  receipt  of  prior  permission  from 
the  government  agency  originating  the 
messages. 

(3)  Messages  originated  by  stations  in 
the  amateur  and  Citizen?  Band  (CB) 
radio  services  may  be  rebroadcast  at  the 
discretion  of  broadcast  station 
licensees. 

•  «  *  •  • 

In  §  73.1207,  paragraph  (e)  is  removed. 

PART  97— AMATEUR  RADIO 
SERVICES 

B.  1  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066.  1W2.  as  amended: 
47  U  S.C.  154.  303.  unless  otherwise  noted 
Interpret  or  apply  46  Slat.  1064-1068.  1081- 
1 105,  as  amended;  47  US  C.  151-155.  JOl-tiiKi 

2.  Paragraph  (w)  of  §  97.3  is  revised  to 
read  as  follows: 

§  97.3    Definitions. 

(w)  Emergency  communication. 

A  non-directed  request  for  help  or  a 
distress  signal  directly  relating  to  the 
immediate  safety  of  human  life  or  the 
immediate  protection  of  property. 

•  •  •  •        '1         • 

3.  Paragraph  (d)  uf  §  97.85  is  revised  to 
read  as  follows: 

§  97.85    Repeater  operation 
•         •         •         •         • 

(d)  A  station  in  repeater  operation 
shall  be  operated  in  a  manner  insuring 
that  it  is  not  used  for  broadcasting  (see 
§97.113). 

•  *  •  •  • 

4.  Section  97.91  is  removed  and 
reserved. 
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5.  Section  97.110  is 
follows: 


revised  to  read  as 


§  97. 11 0    Business  communications 
prohibited. 

The  transmission  of  business 
communications  by  an  amateur  radio 
station  is  prohibited  except  for 
emergency  communications  (see 
§  97.3(w)). 

6.  Section  97.113  is  revised  to  read  as 
I'oUows: 

!)  97.1 13    Broadcasting  and  broadcast 
related  activities  prohibited. 

(a)  An  amateur  station  shall  not  be 
used  to  engage  in  any  form  of 
broadcasting,  that  is.  the  dis.semination 
of  radio  communications  intended  to  be 
received  by  the  public  directly  or 

by  intermediary  relay  stations. 

(b)  An  amateur  station  may  not  be 
used  for  any  activity  related  to  program 
production  or  news  gathering  for 
iiroadcast  purposes. 

(c)  An  amateur  station  shall  not 
retransmit  programs  or  signals 
emanating  from  any  class  of  radio 
station  other  than  amateur,  except  for 
emergency  communications  (see 

§  97.3(w)). 

(B)  The  following  one-way  amateur 
transmissions  are  not  considered 
broadcasting: 

(1)  Beacon  or  radio  control  operation; 

(21  Information  bulletins  consisting 
solely  of  subject  matter  relating  to 
amateur  radio: 

(3)  Transmissions  intended  for 
persons  learning  or  improving 
proficiency  in  the  intiernational  Morse 
code;  and 

(4)  Emergency  communications  (see 
§  97.3(w)). 

(e)  Round  table  discussions  or  net 
operations  where  more  than  two 
amateur  stations  are  in  communication 
with  one  another  ara  not  considered 
broadcasting. 

jlH  Doc.  85-14584  Fileci  6-17-85:  8:45  nm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  674 
{Docket  No.  50694-50941 

High  Seas  Salmon  Fishery  off  Alaska 

agency:  National  Nlarine  Fisheries 
Service  (NMFS),  NCIAA.  Commerce. 
action:  Final  rule. 

summary:  The  Secretary  of  Commerce 
(Secretary)  announoes  the  commercial 


salmon  fishing  periods  in  the  fishery 
conservation  zone  (FCZ)  off  southeast 
Alaska  for  1985.  The  Secretary  notes 
that  the  Pacific  Salmon  Treaty  limits  the 
1985  harvest  for  all  commercial  and 
recreational  fisheries  in  southeast 
Alaska  to  263.000  chinook  salmon.  This 
action  is  necessary  to  establish  the 
commercial  troll  fishing  periods  for  1985 
under  the  treaty  and  is  intended  to 
conserve  chinook  salmon  stocks  that 
contribute  to  the  Alaska,  British 
Columbia,  Oregon.  Washington,  and 
Idaho  chinook  salmon  fisheries. 
EFFECTIVE  DATE:  June  13,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Aven  M.  Andersen  (Fishery 
Management  Biologist.  NMFS),  907-586- 
7229. 

SUPPLEMENTARY  INFORMATION:  Section 
7(a)  of  I'ub.  L.  99-5,  the  Pacific  Salmon 
Treaty  Act  of  1985. 16  U.S.C.  3631  et 
seq..  requires  the  Secretary  to  issue 
conforming  amendatory  regulations 
applicable  to  the  U.S.  exclusive 
economic  zone  (coterminous  with  the 
FCZ)  to  fulfill  U.S.  treaty  obligations  to 
Canada.  This  action  amends  the 
regulations  at  50  CFR  Part  674  to  adopt 
fishing  seasons  and  catch  limitations  for 
1Q85  which,  is  conjunction  with  similar 
measures  adopted  by  the  State  of 
Alaska  for  its  waters,  will  ensure  that 
the  high  seas  salmon  fishery  in 
conducted  in  a  manner  which  fulfills  our 
international  obligations. 

The  fishing  periods  and  guideline  on 
the  harvest  of  chinook  salmon 
announced  here  were  the  subject  of  a 
joint  meeting  of  the  Alaska  Board  of 
Fisheries  (Board)  and  the  North  Pacific 
Fishery  Management  Council  (Council) 
in  Sitka,  Alaska,  during  the  first  week  of 
February  1985.  The  tentative  fishing 
periods  were  selected  by  the 
commercial  troll  salmon  fishermen  and 
then  adopted  by  the  Board  and  the 
Council.  The  guideline  on  the  chinook 
harvest  by  the  commercial  and 
recreational  salmon  fisheries  is  based 
on  a  provision  of  the  Pacific  Salmon 
Treaty.  During  this  meeting,  the 
Regional  Director,  acting  on  behalf  of 
the  Secretary,  consulted  with  the 
Director  of  the  Alaska  Department  of 
Fish  and  Game  (ADF&G).  The  Secretary 
of  the  Interior  and  the  Coast  Guard  have 
also  been  consulted. 

Under  the  Chinook  Annex  of  the 
Pacific  Salmon  Treaty  (Annex  4,  chapter 
3),  each  nation  is  to  exchange  its  annual 
fishery  management  plans  prior  to  each 
fishing  season.  On  April  16,  ADF&G 
presented  its  plan  for  managing  the 
salmon  troll  fisheries  to  the  U.S.-Canada 
)oint  Technical  Committee  for  Chinook 
Salmon.  The  technical  committee  found 
these  fishing  periods  and  the  harvest 


guideline  to  be  consistent  with  the 
Pacific  Salmon  Treaty. 

Fishing  Periods 

The  fishing  periods  (expressed  in 
Alaska  Daylight  Time)  for  the 
commercial  troll  fishery  in  the  FCZ  off 
southeast  Alaska  are  as  follows  unless 
later  modified.     / 

All  salmon  species  but  coho:  From 
0001  hours  on  June  3, 1985,  until  2400 
hours  on  June  13. 1985;  From  0001  hours 
on  July  1. 1985,  until  2400  hours  on  July 
14. 1985. 

All  salmon  species:  From  0001  hours 
on  July  15. 1985.  until  the  combined 
commercial  and  recreational  harvest 
reaches  the  harvest  limit. 

All  salmon  species  but  chinook:  From 
the  time  the  combined  commercial  and 
recreational  harvest  reaches  the  chinook 
salmon  harvest  limit  until  2400  hours  on 
September  20. 1985. 

Note. — After  the  fishing  season  begins. 
NOAA  may  issue  notices  to  modify  the 
fishing  seasons  given  above  on  the  basis  of 
the  following  or  other  contingencies: 

(a)  The  second  period  for  harvesting  all 
specits  but  coho  may  open  earlier  than  July  1, 
if  the  catch  ratas  during  the  first  period  are 
low  enough  to  allow  the  fishery  for  all  salmon 
to  last  until  approximately  August  15. 

(b)  The  second  period  for  tiarvesting  all 
species  but  coho  may  be  closed  before  July 
15.  if  the  cumulative  chinook  catch  reaches 
the  harvest  limit. 

(c)  If  management  actions  need  to  be  taken 
to  extend  the  chinook  fishery  to  August  15. 
any  closures  of  fishing  areas  made  after  July 
20  will  be  for  specific  locations  rather  than 
region-wide. 

(d)  Although  not  required  by  the  Pacific 
Salmon  Treaty,  the  public  is  advised  that  the 
fishery  for  all  salmon  species,  which  begins 
on  July  15,  may  be  closed  for  10  days  [or  more 
or  less)  about  mid-August  unless  an 
evaluation  of  the  southeast  Alaska  coho 
salmon  runs  shows  them  to  be  well  above 
average  in  magnitude  and  that  there  is  good 
inshore  movement.  This  closure,  if  necessary, 
is  designed  to  stabilize  or  reduce  the 
proportion  of  the  coho  runs  harvested  in  the 
offshore  and  coastal  fisheries,  to  allow 
adequate  harvests  by  the  inside  fisheries,  and 
to  allow  adequate  numbers  of  coho  to  escape 
the  fisheries  and  reach  the  spawning  grounds. 

Chinook  Harvest  Limit 

The  base  level  for  the  harvest  of 
chinook  salmon  by  the  comm.ercial  and 
recreational  fisheries  is  263,000  legal- 
size  chinook  salmon,  the  harvest  limit 
established  by  the  Pacific  Salmon 
Treaty  for  all  fisheries  in  southeast 
Alaska.  The  Board  and  the  Council 
made  preseason  estimates  of  the 
chinook  harvest  by  the  net  fisheries  of 
28,000  fish,  by  the  recreational  fisheries 
of  22.000  fish,  and  by  the  troll  fisheries 
of  213,000  fish.  Under  provisions  of  tlie 
Pacific  Salmon  Treaty,  this  base  harvest 
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K  vi'l  may  be  increased  by  an 
undetermined  amount  to  account  for 
specific  contributions  from  new 
enhancement  activities,  provided  this 
increase  will  not  extend  the  schedule  for 
rebuilding  the  salmon  runs  past  the  year 
1998.  The  chinook  harvest  limit  for  the 
t.ommercial  troll  fishery  will  be  finally 
iletermined  after  harvests  by  net  and 
winter  fisheries  are  calculated,  taking 
into  account  the  estimated  recreational 
h.irvest  for  the  remainder  of  the  year. 

Other  Matters 

This  action  is  exempt  from  sections  4 
through  8  of  the  Administrative 
Procedure  Act.  the  Regulatory  Flexibility 
Act.  the  National  Environmental  Policy 
Act.  and  Executive  Order  12291  because, 
as  is  expressly  provided  in  Sec.  7(a)  of 
Pub.  L.  99-5.  it  involves  a  foreign  affairs 
function.  It  does  not  contain  a  collection 
«if  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act. 


List  of  Subjects  in  50  CFR  Part  674 

Administrative  practice  and 
procedure,  Fish.  Fisheries.  Fishing, 
International  organizations. 

Dated.  June  13.  1985 
Malcolm  Baldridge. 

Si-(rr'(ir\ 

PART  674— HIGH  SEAS  SALMON 
FISHERY  OFF  ALASKA 

For  the  reasons  set  forth  above.  Part 
674  is  revised  as  follows: 

1.  The  authority  citation  for  Part  674  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C.  3631  el  seq.:  16  U.S.C. 
1H01  Ptscq 

2.  In  §  674.21.  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

§  674.2 1    Time  and  area  limitations. 

(a)  Comnivrcial  fishinii.  (1)  IVest  area. 
Commercial  fishing  for  salmon  is  not 
permitted  at  any  time. 


(2)  East  area.  Fishing  periods  in  1985 
(Alaska  Daylight  Time)  are  as  follows: 

(i)  All  salmon  species  but  coho — 0001 
hours  June  3  to  2400  hours  June  13:  0001 
hours  July  1  to  2400  hours  July  14. 

(ii)  All  salmon  species — 0001  hours 
July  1.5  until  the  combined  commercial 
and  recreational  harvest  reaches  the 
harvest  limit. 

(iii)  All  salmon  species  but  chinook — 
from  the  time  the  combined  commercial 
and  recreational  harvest  reaches  the 
harvest  limit  until  2400  hours  September 
20 

•  •  •  •  • 

(c)  Fishing  times,  harvest  limits,  and 
areas  prescribed  in  this  section  may  be 
modified  in  accordance  with  §  7(a)  of 
the  Pacific  Salmon  Treaty  Act  of  1985 
(16  U.S.C.  3636);  or  under  §  674.23  of  this 
Part. 
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Proposed  Rules 


Federal   Register 

Vol.  50.  No.  117 
Tu«sd;iy.  June  18.  1985 


This  section  of  the  FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  ailes  and 
regulations.  The  purpose  of  these  notices 
Is  to  give  interested  persons  an 
opportunity  to   participate  in   the   rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1136 

Milk  in  the  Great  Basin  Marketing  Area; 
Proposed  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 


lura 


action:  Proposed  suspension  of  rule. 

SUMMARY:  This  notice  invites  written 
comments  on  a  proposal  to  continue 
through  December  1985  a  suspension  of 
certain  diversion  provi|ions  of  the  Great 
Basin  Federal  milk  orffer,  and  to 
suspend  certain  additional  provisions. 
The  proposed  suspension  would 
continue  to  remove  the  limit  on  the 
amount  of  milk  not  needed  for  fluid 
(bottling)  use  that  may  be  moved 
directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
under  the  order.  The  requirement  that  at 
least  6  days'  production  of  each 
producer  whose  milk  is  diverted  to 
nonpool  plants  be  received  at  pool 
plants  in  order  for  the  diverted  milk  to 
be  priced  and  pooled  under  the  order 
would  also  be  suspended.  Suspension  of 
the  provisions  was  requested  by  a 
cooperative  association  representing 
most  of  the  producers  supplying  the 
market  to  prevent  uneconomic 
movements  of  milk.  The  proposed 
suspension  would  be  for  the  months  of 
July  through  December  1985. 

DATE:  Comments  are  due  not  later  than 
|une  26, 1985. 

ADDRESS:  Comments  (two  copies] 
should  be  filed  with  the  Dairy  Division, 
Agricultural  Marketing  Service,  Room 
29G8,  South  Building,  U.S.  Department  of 
Agriculture.  Washington.  D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Constance  M.  Brenner,  Marketing 
Specialist,  Dairy  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture.  Washington,  D.C.  20250, 
(202)  447-2089. 


SUPPLEMENTARY  INFORMATION:  William 
T.  Maniey,  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  proposed  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Such  action  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  19.37,  as 
amended  (7  U.S.C.  601  et  seq.].  the 
suspension  of  the  following  pro\  isiors 
of  the  order  regulating  the  handling  of 
milk  in  the  Great  Basin  marketing  area 
is  being  considered  for  the  months  of 
July  through  December  1985: 

(1)  Section  1136.13(c)(2). 

(2)  In  §  1136.13(c)(3),  the  language 
"Provided,  that  the  total  quantity  of  milk 
so  diverted  that  exceeds  25  percent  of 
the  milk  physically  received  at  all  pool 
plants  from  member  producers  in  any 
month  of  March  through  August,  and 
that  exceeds  20  percent  of  such  receipts 
in  any  month  of  September  through 
February,  shall  not  be  producer  milk:'", 
and 

(3)  In  §  1136.13(c)(4),  the  language 
"Provided,  that  the  total  quantity  of  milk 
so  diverted  that  exceeds  25  percent  of 
the  milk  physically  received  at  such 
plant  from  producers  who  are  not 
members  of  a  cooperative  association  in 
any  month  of  March  through  August, 
and  that  exceeds  20  percent  of  such 
receipts  in  any  month  of  September 
through  February,  shall  not  be  producer 
milk;". 

All  persons  who  want  to  send  written 
data,  views,  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  Dairy  Division, 
Agricultural  Marketing  Service,  Room 
2968  South  Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250,  not 
later  than  7  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  period  for  filing  comments 
is  limited  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procedures  and  include  July 
1985  in  the  suspension  period. 

The  comments  that  are  received  will 
be  made  available  for  public  inspection 
in  the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.2r(b)). 


Statement  of  Consideration 

The  proposed  suspension  would 
continue,  for  the  months  of  July  through 
December  1985.  to  remove  the  limit  on 
the  amount  of  producer  milk  that  a 
cooperative  association  or  other 
handlers  may  divert  from  pool  plants  to 
nonpool  plants.  The  order  now  provides 
that  a  cooperative  association  may 
divert  up  to  25  percent  of  its  member 
milk  physically  received  at  pool  plants 
in  any  month  of  March  through  August. 
and  up  to  20  percent  of  its  member  milk 
physically  received  at  pool  plants  in  any 
month  of  September  through  February. 
Similarly,  the  operator  of  a  pool  plant 
may  divert  up  to  25  percent  of  its 
receipts  of  producer  milk  (for  which  the 
operator  of  such  plant  is  the  handler 
during  the  month)  during  the  months  of 
March  through  August,  and  20  percent 
during  the  months  of  September  through 
February.  Also  proposed  to  be 
suspended  for  the  same  period  is  the 
requirement  that  at  least  6  days' 
production  of  each  producer  be  received 
at  a  pool  plant  each  month. 

The  proposed  suspension  was 
requested  by  Western  General  Dairies. 
Inc.,  a  cooperative  association  that 
supplies  most  of  the  market's  fluid  miik 
needs  and  handles  most  of  the  markets 
reserve  milk  supplies.  The  basis  for  the 
request  is  an  increased  amount  of  milk 
surplus  to  the  fluid  needs  of  the  market 
which  must  be  handled  by  Western 
General.  The  cooperative  states  that 
while  the  diversion  limits  have  been 
suspended,  milk  has  had  to  move 
uneconomically  from  distant  production 
areas  into  pool  plants  solely  for 
'  qualification  purposes.  Such  movements 
have  displaced  milk  production  closer  to 
the  pool  plants,  causing  that  milk  to  be 
moved  to  distant  nonpool  plants  for 
manufacturing  use.  In  the  absence  of  the 
suspension,  the  cooperative  expects  that 
some  of  the  milk  of  its  member 
producers  who  regularly  have  supplied 
the  fluid  market  would  have  to  be 
moved,  uneconomically.  first  to  pool 
plants  and  then  to  nonpool 
manufacturing  plants  in  order  to 
continue  pool  status  for  such  milk  during 
the  months  of  July  through  December 
1985. 

List  of  Subjects  in  7  CF^art  1136 

Milk  marketing  orders,  Milk.  Dairy 
products. 
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The  authon'y  citation  for  7  CFR  Part 
1 136  continues  to  read  as  follows: 

Authority:  (Sees.  1-19.  4S  Slat.  31.  as 
anu-niied:  L'.S.C.  601-674) 

Signed  at  Washinf;ton.  O.C.  on:  June  12. 
I'W'i. 

William  T.  Manley. 

Uip'.i'y  AJnnnistrvtur.  Marketing  Pn>};rams. 
IKR  Doc.  85-14618  Kiled  6-17-85:  8:45  am| 
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FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Part  563 

185-4631 

Criminal  Referrals  and  Other  Reports 
or  Statements 

Dated:  June  10.  1985 

agency:  Federal  Home  Loan  Bank 

Bodrd. 

action:  Proposed  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  is  proposing  to  formalize  its 
longstanding  expectation  that 
institutions  whose  accounts  are  insured 
by  the  FSLIC  (insured  institutions") 
will  report  crimes,  suspected  crimes  and 
unexplained  losses  they  suffer  to  the 
appropriate  law  enforcement 
authorities,  and  to  prescribe  the 
contents  of  those  reports.  The  proposed 
amendments  are  intended  to  facilitate 
appropriate  law  enforcement  responses 
and  to  provide  a  data  base  for 
monitoring  the  types  and  extent  of 
cnmes  against  insured  institutions.  The 
proposed  amendments  would  also 
prohibit  the  making  of  a  false  or 
misleading  strftemcnt  or  an  omission  to 
state  a  material  fact  concerning  a  matter 
within  the  Board's  jurisdiction,  as  well 
as  prohibiting  the  making  of  such  false 
statement  or  omission  to  an  auditor  of 
an  insured  institution  concerning  its 
affairs.  The  proposal  would  also  require 
that  an  insured  institution  file  a  notice 
and  proof  of  loss  concerning  any 
covered  loss  with  its  fidelity  bond 
company. 

DATE:  Comments  must  be  received  by 

.Ximiist  13.  1985. 

ADDRESS:  Send  comments  to  Director. 
Information  Services  Section.  Office  of 
the  Secretari:it.  Federal  Home  Loan 
Bank  Board.  1700  G  Street.  N.W.. 
Washington.  D.C.  20552.  Comments  will 
be  available  for  inspection  at  this 
adiirt'ss. 

FOR  FURTHER  INFORMATION  CONTACT: 
[ohn  Downing.  Attorney.  (202)  377-6434. 
or  Rosemary  Stewart.  Associate  General 
Counsel,  (202)  377-6437.  Enforcement 


Division,  Office  of  General  Counsel,  at 
.the  above  address. 
SUPPtEMENTARY  INFORMATION:  For 

many  years,  it  has  been  the  practice  of 
the  Federal  Home  Loan  Bank  Board 
("Board"),  acting  for  itself  or  as 
operating  head  of  the  Federal  Savings 
and  Loan  Insurance  Corporation 
("Corporation"  or  "FSLIC").  to  refer 
criminal  matters  and  suspected  criminal 
matters  that  are  uncovered  during  the 
course  of  examinations  of  insured 
institutions  or  that  are  disclosed  to  the 
Board's  representatives  by  those 
institutions,  to  the  appropriate  law 
enforcement  authorities.  In  accordance 
with  an  agreement  reached  between  the 
federal  financial  institution  regulatory 
agencies  and  the  Department  of  Justice 
("Justice"),  the  Board  is  proposing 
regulations  that  will  facilitate  the 
assessment  and  investigation  of  possible 
criminal  matters  by  bringing  them  to 
Justice's  attention  earlier  and  by 
providing  Justice  with  specific 
information  needed  to  determine 
whether  the  matter  warrants 
investigation  and  prosecution.  The 
proposed  amendments  are  intended  to 
facilitate  appropriate  law  enforcement 
responses  and  to  provide  a  data  base  for 
monitoring  the  types  and  extent  of 
crimes  against  insured  institutions. 

The  proposed  regulation  would  make 
it  the  express  duty  of  the  insured 
institution  to  report  in  writing  to  the 
appropriate  United  States  Attorney 
concerning  a  crime,  suspected  crime  or 
unexplained  loss  suffered  by  an  insured 
institution  within  14  business  days  after 
discovery,  with  copies  to  be  sent  to  the 
appropriate  local  office  of  the  Federal 
Bureau  of  Investigation  and  the  District 
Director  of  the  Board's  Office  of 
Examinations  and  Supervision  for  the 
district  in  which  the  institution's  main 
office  is  located.  Although  criminal 
referrals  by  insured  institutions  were 
not  previously  required  by  regulation,  it 
has  long  been  the  Board  s  expection  that 
insured  institutions  will  make  such 
referrals  themselves,  consistent  with  the 
obligation  that  they  share  with  all 
persons  or  organizations  with 
knowledge  of  the  commission  of  crimes. 
18  U.S.C.  4.  Moreover,  an  insured 
institution's  duty  to  follow  safe  and 
sound  practices  requires  that  it 
discourage  criminal  acts  that  cause  it 
loss  by  facilitating  prosecution  of  those 
committing  crimes  against  it.  The  Board 
believes  that  most  insured  institutions 
do  make  criminal  referrals  at  the  present 
time,  although  they  often  are 
accomplished  by  a  telephone  call  to  the 
FBI  or  other  law  enforcement  authority. 
This  results  in  frequent  failures  to 
convey  necessary  information  at  the 


time  of  the  referral,  and  often  the  Board 
is  unaware  of  such  referrals  until  its 
examiners  next  visit  the  institution.  This 
is  particularly  troublesome  in  cases 
where  the  Board  itself  may  wish  to 
initiate  civil  or  administrative  action  to 
redress  the  same  matter  addressed  in 
the  criminal  referral.  The  proposed 
regulation  would  ensure  that  Board 
representatives  learn  of  such  matters 
immediately  by  requiring  that  copies  of 
all  referrals  be  sent  to  the  Board's 
District  Director  in  the  appropriate 
district 

The  Board's  regulations  currently 
require  only  that  any  loss  suffered  by 
insured  institutions  due  to  the 
dishonesty  of  a  director,  officer, 
attorney,  agent  or  employee  be,reported 
to  the  Board.  12  CFR  563.18(b).  As  a 
result,  many  institutions  do  not  bring 
known  or  suspected  criminal  violations 
to  the  attention  of  the  law  enforcement 
agencies  charged  with  the  duty  of 
prosecuting  them.  By  formalizing  the 
Board's  understanding  that  the  insured 
institution  is  responsible  for  referring  all 
criminal  matters  to  law  enforcement 
authorities,  the  proposed  regulation 
would  promote  investigation  and 
prosecution  of  persons  involved  in 
crimes  against  insured  institutions 
because  the  organization  with  the  most 
direct  knowledge  of  the  conduct  would 
be  preparing  the  reports,  and  because 
referrals  would  be  made  without  the 
delay  caused  by  waiting  for  Board 
personnel  to  discover  or  be  informed  of 
them. 

The  proposed  regulation  specifies 
basic  items  that  would  be  required  to  be 
included  in  the  report: 

(1)  The  identity  and  asset  size  of  the 
insured  institution: 

(2)  The  approximate  date  and  dollar 
amount  of  the  suspected  violation: 

(3)  The  amount  of  any  loss; 

(4)  The  amount  of  any  recovery 
obtained: 

(5)  The  location  of  the  United  States 
Attorney  and  the  office  of  the  Federal 
Bureau  of  Investigation  to  which  the 
report  is  being  sent; 

(6)  The  identity  of  any  person 
suspected  of  committing  the  violation 
and  whether  he  is  currently  affiliated 
with  the  insured  institution; 

(7)  A  summary  of  the  suspected 
violations; 

(8)  A  chronological  account  of  the 
violations,  including  copies  of  relevant 
documents,  an  explanation  of  who 
benefitted  from  the  transactions,  any 
explanation  of  the  transaction  provided 
by  the  suspect  or  others,  and 
recommendations  for  further 
investigation: 


I 
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(9)  WhtMher  there  las  ')»;en  « 
confession:  ' 

(10)  Klenlilies  of  aijy  witnesses  and 
persons  discovering  the  violation;  and 

(11)  The  identifies  of  the  person 
preparing  the  report  and  of  persons  who 
are  authorized  to  discuss  the  referral 
with  the  Federal  Bureau  of  Investigation 
and  the  Department  of  justice. 

If  the  crime  involves  less  than  SlO.OtX) 
before  recovery  and  no  affiliated  person 
is  suspected  of  being  involved,  the 
written  report  need  not  include  items  (4). 
(8).  or  (10).  It  is  anticipated  that,  should 
a  regulation  be  adopted  that  is 
substantially  similar  to  the  proposal,  the 
Board,  in  cooperation  with  the  federal 
banking  agencies  and  Justice,  would 
prepare  and  distribute  a  new  form  by 
which  insured  institutions  could  make 
referrals  in  compliance  with  these 
requirements.  If  the  forms  were  not 
prepared  by  the  time  of  adoption  of  a 
final  regulation,  wore  that  to  occur, 
institutions  would  bu  able  to  use 
existing  Board  Form  366. 

The  proposed  regulation  would  also 
allow  oral  reports  to  be  made  to  the  law 
enforcement  agencies  in  emergencies, 
such  as  when  a  witness  or  evidence  is 
likely  to  become  unavailable  before  a 
written  report  can  be  made,  or  when 
other  ciicumstances  dictate  an 
immediate  notification.  In  such  cases, 
the  referral  would  be  documented  by 
completion  of  the  referral  form  after  the 
oral  referral  has  been  made. 

Once  a  report  has  been  made,  the 
chief  executive  officer  of  the  institution 
or  his  designee  would  be  required  to 
notify  the  board  of  directors  of  the  filing 
of  such  report  no  later  than  its  next 
regularly  scheduled  meeting.  The 
institution  would  be  required  to  keep  a 
record  of  all  crimes,  suspected  crimes. 
or  unexplained  losses  for  three  years 
after  the  report  is  filed. 

The  Board  also  is  proposing  that  12 
CFR  563.18  be  expanded  to  prohibit 
insured  institutions  and  persons 
associated  with  them  from  making  any 
statement  to  the  Board  that  is  false  or 
misleading  with  respect  to  a  material 
fact  or  that  omits  to  state  a  material  fact 
concerning  any  matter  within  the 
Board's  jurisdiction.  In  addition,  the 
proposed  regulation  would  prohibit  such 
statements  when  made  to  an  auditor  or 
person  preparing  or  reviewing  an 
insured  institution's  financial 
statements.  False  or  misleading 
statements  involving  insured  institutions 
or  the  Board  currently  may  be  crimes 
under  18  U.S.C.  1001. 1006, 1008,  and 
1009.  The  proposed  regulatory  provision 
would  permit  the  Board  to  bring 
enforcement  actions  to  redress  false 
statements  or  omissions  to  disclose 
material  facts  regardless  of  whether  the 


matter  is  prosecuted  by  other  law 
enforcement  au<horities. 

In  addition,  the  Beard  is  proposing  to 
require  that  an  insured  institution 
promptly  notify  its  fidelity  bond 
company  and  file  a  proof  of  loss 
concerning  any  covered  loss  pursuant  to 
the  procedures  provided  by  its  fidelity 
bond.  Prompt  notification  and  filing  of  a 
proof  of  loss  will  maximize  the  chance 
of  recovery  under  the  bond,  thus 
contributing  to  the  financial  safety  and 
.soundness  of  the  insured  institution. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act,  Pub.  L.  No.  96-354,  94 
Stat.  1164  (1980),  the  Board  is  providing 
the  following  regulatory  flexibility 
analysis: 

1.  Reasons,  objectives,  and  legal  basis 
underlying  the  proposed  rule.  These 
elements  are  incorporated  above  in 
SUPPLEMENTARY  INFORMATION  regarding 

the  proposal. 

2.  Small  entities  to  which  the 
proposed  rule  would  apply.  The 
proposed  rule  would  apply  to  all 
institutions  the  accounts  of  which  are 
insured  by  the  FSLIC. 

3.  Impact  of  the  proposed  rule  on 
small  institutions.  The  proposed  rule 
would  require  reports  of  possible 
criminal  violations  by  institutions  and 
would  prohibit  false  or  misleading 
statements  or  material  omissions  by 
persons  associated  with  insured 
institutions  without  regard  to  the 
institutions'  asset  size. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  known  federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  proposal. 

5.  Alternatives  to  the  proposed  rule. 
The  proposal  is  designed  to  codify  the 
Board's  expectation  that  insured 
institutions  report  criminal  matters  to 
law  enforcement  authorities  and  that 
communications  to  the  Board  will  not  be 
false  or  misleading.  The  Board  has 
proposed  to  limit  what  must  be  included 
in  a  report  by  providing  fewer 
requirements  for  reports  of  crimes 
involving  smaller  losses  and  not 
involving  affiliated  persons  and 
generally  including  only  those  elements 
of  information  that  would  be  essential  to 
law  enforcement  efforts.  There  are  no 
alternatives  that  would  result  in  fewer 
restrictions  on  small  institutions  and 
still  accomplish  the  goal  of  requiring  the 
reporting  of  criminal  matters  to  the 
appropriate  law  enforcement 
authorities. 

List  of  Subjects  in  12  CFR  Part  563 

Savings  and  Loan  Associations, 
Federal  Savings  and  Loan  Insurance 
Corporation. 
Accordingly,  the  Federal  Home  Loan 


Bank  Board  hereby  proposes  to  amend 
Part  Sfi.t,  Subchapter  D,  Chapter  V  of 
Title  12,  Code  of  Federal  Regulations,  as 
set  fortn  below. 

SUBCHAPTER  D— FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  563— OPERATIONS 

1.  The  authority  for  12  CFR  Purl  563 
would  continue  to  read: 

Authority:  Sees.  402.  403.  407.  4H  Stat  IZ.W. 
1257,  1260.  a.s  amended  (12  U.S.C.  1725. 1726. 
17,'}0),  1947  Reorg.  PIdn  No.  3.  12  FR  4981.  3 
CFR  1071  (194:i-4HComp.) 

2.  Revise  §  563.18  as  follows: 

§  563.18    Criminal  referrals  and  other 
reports  or  statements. 

(a)  Periodic  reports.  Each  insured 
institution  and  service  corporation 
thereof  shall  make  such  periodic  or 
other  reports  of  its  affairs  in  such 
manner  and  on  such  forms  as  the 
Corporation  may  prescribe.  The 
Corporation  may  provide  that  reports 
filed  by  insured  institutions  or  service 
corporations  to  meet  the  requirements  of 
other  regulations,  also  satisfy 
requirements  imposed  under  this 
section. 

(b)  False  of  misleading  statements  or 
omissions.  No  insured  institution  or 
director,  officer,  agent,  employee, 
affiliated  person,  or  other  person 
participating  in  the  conduct  or  the 
affairs  of  such  institution  shall:  (1)  -Make 
any  written  or  oral  statement  to  the 
Board,  the  Corporation,  or  an  agent, 
representative  or  employee  of  eithter  of 
them  that  is  false  or  misleading  with 
respect  to  any  material  fact,  or  omits  to 
state  a  material  fact  concerning  any 
matter  within  the  jurisdiction  of  the 
Board  or  Co.rporation:  or  (2)  make  any 
such  statement  or  omission  to  a  person 
or  organization  auditing  an  insured 
institution  or  otherwise  preparing  or 
reviewing  its  financial  statements 
concerning  the  accounts,  assets, 
management,  condition,  ownership, 
safety  or  soundness,  or  other  affairs  of 
the  institution. 

(c)  Notifications  of  loss  and  reports  of 
increase  in  deductible  amount  of  bond. 
An  insured  institution  shall  promptly 
notify  its  fidelity  bond  company  and  file 
a  proof  of  loss  concerning  any  covered 
losses  pursuant  to  the  procedures 
provided  by  its  fidelity  bond.  Whenever 
a  deductible  amont  specified  in  a  bond 
is  increased  above  the  permissible 
deductible  amount  specified  in  the  table 
in  §  563.19(b)  of  this  Part,  the  affected 
insured  institution  or  service 
corporation  shall  report  promptly  the 
facts  concerning  such  increase  in  writing 
to  the  District  Director  of  the  Office  of 
Examinations  and  Supervision  for  the 
district  in  which  the  home  office  of  such 
institution  is  located. 
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|d)  Reports  of  crimes,  suspected 
■  crimes,  and  unexp/ained  losses —  (1 ) 
Purpose  and  scope  Insured  institutions 
are  required  to  promptly  notify  the 
appropriate  law  enforcement  authorities 
and  the  Corporation  after  unexplained 
losses  or  known  or  suspected  criminal 
acts  are  discovered.  This  section  applies 
lo  known  or  suspected  crimes  against 
insured  institutions  both  by  employees 
of  the  insured  institution  and  by  others, 
and  to  crimi's  or  suspected  crimes 
aj^ainst  another  financial  institution 
thought  to  be  committed  by  a  person 
associated  with  the  insured  institution. 

(2)  Reports.  A  written  report  shall  be 
made  by  an  insured  institution  to  the 
United  States  Attorney  for  the  area  in 
which  the  crime,  suspected  crime  or 
unexplained  loss  occurred,  within  14 
business  days  after  discovry.  and  copies 
of  the  report  shall  be  sent  to  the 
appropriate  local  office  of  the  Federal 
Bureau  of  Investigation  and  to  the 
Board's  District  Director  for  the  district 
in  which  the  home  office  of  the  insured 
institution  is  located,  concerning  an 
unexplained  loss  or  known  or  suspected 
criminal  conduct,  including  any: 

|i)  Theft,  robbery,  embezzlement, 
check-kiting  operation,  fraud  or 
atiempted  fraud,  unexplained  loss,  or 
other  known  or  suspected 
misapplication  of  funds  or  other  things 
of  value  belonging  to  an  insured 
institution  or  entrusted  to  its  care: 

(li)  Requests  for.  receipt  of.  or 
agreement  to  receive  bribes  in 
connection  with  any  transaction  or 
business  of  such  an  institution;  or 

(iii)  False  statements  or  reports  or 
overvaluation  of  land,  property  or 
security,  or  omission  to  state  or  attempt 
to  conceal  information  for  the  purpose 
of  influencing  the  actions  of  an  insured 
institution,  the  Corporation  or  the  Board. 

(3)  Except  as  provided  in  paragraph 
(d)(4|  of  this  section,  the  written  report 
shall  include  the  following: 

(i)  The  identity  of  the  insured 
institution  and  its  asset  size: 

(ii)  The  approximate  date  and  dollar 
amount  of  the  suspected  violation: 

I  111)  The  amount  of  any  loss: 

(iv)  The  amount  of  any  recovery 
obt;iincd: 

(v)  The  location  of  the  United  States 
Attorney  and  of  the  office  of  the  Federal 
Bureau  of  Investigation  to  which  the 
report  is  being  sent; 

(vi)  The  identity  of  any  person 
suspected  of  committing  the  violation 


and  whether  he  is  currently  affiliated 
with  the  insured  institution: 

(vii)  A  summarj'  of  the  suspected 
violations: 

(viii)  A  chronological  account  of  the 
violation,  including  copies  of  relevant 
documents,  an  explanation  of  who 
benefitted  from  the  transaction,  any 
explanation  of  the  transaction  provided 
by  the  suspect  or  others,  and 
recommendations  for  further 
investigation: 

(i\)  Whether  there  has  been  a 
confession: 

(x)  Identities  of  any  witnesses  and 
persons  discovering  the  violation:  and 

(xi)  The  identities  of  the  person 
preparing  the  report  and  of  persons  who 
are  authorized  to  discuss  the  referral 
with  the  Department  of  Justice  or  other 
law  enforcement  authorities. 

(4)  If  the  referral  involves  an  actual  or 
probable  loss  or  unexplained 
disappearance  of  less  than  SlO.tXX) 
before  any  recovery  and  no  affiliated 
person  is  suspected  of  being  involved, 
the  written  report  is  required  to  include 
only  the  information  required  by 
paragraphs  I3)(i).  (ii).  (iii).  (v).  (vi).  (vii). 
(ix)  and  (xi)  of  this  paragraph  (d). 

(5)  Reports  required  under  this  section 
shall  he  made  on  forms  prescribed  by 
the  Corporation.  Reports  may  be  made 
orally  in  emergency  cases,  such  as  when 
it  is  likely  that  evidence  or  witnesses 
will  become  unavailable  before  a 
written  report  can  be  made;  or  where 
other  circumstances  dictate  an 
immediate  referral.  In  such  cases,  the 
report  shall  be  documented  by  later 
completion  and  filing  of  the  prescribed 
form(s). 

(6)  The  chief  executi*  e  officer  of  the 
insured  instttution  or  his  designee  shall 
notify  the  board  of  directors,  not  later 
than  its  next  regularly  scheduled 
meeting  following  the  crime,  suspected 
crime,  or  unexplained  loss,  of  any 
reports  filed  pursuant  to  this  section. 

(7)  Reports  made  under  this  section 
and  related  records  of  all  crimes, 
suspected  crimes,  or  unexplained  losses 
shall  be  maintained  at  the  insured 
institution's  home  office  for  three  years. 

By  the  Federal  (loir.e  Loan  Bank  Board. 
|eff  Scon>ers. 

5<'(  wl(wy. 
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BILLING  CODE  672<M)1-M 


DEPARTMENT  OF  TRANSPORTATION 


Federal  Aviation  Administration 


I  Summary  Notice  No.  PR-85-6] 


14CFRCh.  I 


Petitions  for  Rulemaking;  Summary  of 
Petitions  Received  and  Dispositions  of 
Petitions  Denied  or  Withdrawn 


agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  petitions  for 
rulemaking  and  of  dispositions  of 
petitions  denied  or  withdrawn. 


SUMMARY:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11).  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawls  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of  this  aspect  of 
FAA's  regulatory  activities.  Neither 
publication  of  this  notice  nor  the 
inclusion  or  omission  of  information  in 
the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  be  received  on  or  before, 
August  19. 1985. 

ADDRESS:  Send  comments  on  the 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-204), 

Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington.  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT! 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (ACC-204),  Room  916, 
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FAA  Headquarters  Building  (FOB-lOA), 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20^91;  telephone  (202) 
426-3644. 


Docket 
No 


24603  ,  Regional  Awitne  Atsotiation 


21616  1  Hawaiian  Aiilmes,  Inc 


?4601     Wofiawiile  A»(ines  tne 
Care're«  Vacal>ons.  Ific 


24397    The    Association 

Council  of  Fiigra  AUenasnit  Unions  (CFAU) 


This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (0  of  §  11.27  of  Part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Petitions  for  Rulemaking 


Issued  in  Washington.  D.C,  on  |une  10, 
1985. 
lohn  H.  Caasady, 

Assistant  Chief  Counsel,  Regulations  and 
Enforcement  Division 


Descnption  of  Vne  petition 


Descrvtion  of  petition:  To  amend  {  135  157  so  that  ttie  oxygen  reqoifemenls  lor  operations  ol  pressonzed  aircratl  at  atWudes 
above  10.000  toet  ftwan  sea  level  (MSL),  up  to  and  including  25.000  lael  MSL  (Itight  Iwwl  250)  are  more  oonaertent  w«h 
K  121  331  and  121  333  requirements  lor  operation  ot  pressunzed  airplanes  at  these  same  altitudes 

Regulations  aflecled  14  CFR  135  157 

Desaiolion  ol  petition  Petilionof  requests  that  ttie  FAA  institute  a  rulemalung  proceeding  to  eslatjiish  unitomi  cntena  lor  the 
grant  ol  exemption  to  14  CFR  91  303  The  institution  ol  such  a  proceeding  anil  ensure  thai  all  views  will  be  heard  and 
received  m  the  Imal  formulation  of  a  governmental  potioy  on  this  controversial  issue. 

Regulations  altected:  14  CFR  91  303 

Descnpiion  of  petition  Petitioners  are  requesting  the  FAA  to  use  the  rulemaking  procedure  lor  the  adoption  of  uroform  crAena 
m  ordar  to  satisfy  the  Court  s  remand  m  Airmar*  Corporation  v  FAA.  el  al..  decided  March  29.  1985  Umfotm  standards  for 

I  exemption  should  be  adopted  by  a  rulemaking  proceeding  so  that  the  FAA  satieties  »ie  eonatitutional.  statutory.  ar«J  federal 

common  law  requirements  that  ageiKy  actions  be  consistent  and  even-twtxted 
Regulations  altected  14  CFR  91  303 
ol    Flight    Attendams    (AF A) 'Joint    Descnption  ol  petition  The  Petitioner.  AFA.  represenung  21  000  flight  attendants  al  14  airlines,  pefitions  (or  flight  and  duty 

time  regulations  in  Paris  121  and  135  equivalent  to  those  applying  to  the  ptlots  Inaotar  as  the  pilot  rules  are  amended 
dunng  the  tone  this  petiton  is  under  consideiation.  petitioner  aeeks  to  have  the  amended  njles  applied  to  Highl  attendants, 
except  msolar  as  they  allow  longer  than  eight  (8)  hours  of  daily  flighl  time  in  a  single  duty  period,  and  except  insofar  as  they 
allow  lor  any  rest  period  less  than  nine  (9)  hours  Addrtionelly.  petitioner  seeks  to  ekmmale  the  ambiguity  of  the  phrase  'iree 
from  duty ' .  Training,  deadheading,  starid-by  and  ready  resenre  status  or  retroactive  notification  to  cover  an  elapsed  penod 
of  off-time  wouW  not  constitule  the  intent  of  iwe  from  duty  '  The  basis  lor  this  proposal  is  thai  Hight  attendants  perlorm 
crucial  safety  duties  dunng  normal  and  emergency  situations,  and  sfiould  tiave  the  same  degree  of  rest  as  tt>e  p4c<s. 
Petmonei  CFAU.  rep-esenling  37  000  tlighl  atleodanls.  proposes  thai  air  cairiers  be  required  to  limit  penoos  of  work  to  a 
maximum  of  14  scheduled  duty  hours  (Wag)  and  13  scheduled  duty  hours  (domestic)  with  reductions  in  scheduled  duty  limits 
under  speafied  condilions  An  extension  of  duly  time  a  allowable  (or  long  range  non-stop  flighfe.  The  proposed  ruteswoutd 
limit  a  flight  attendant  s  monthly  and  yearly  cumulative  duty  hours  to  maximums  of  200  and  2.000  t<o«*s,  respec*vel». 
Regulations  allecteO:  14  CFR  Portions  of  Parts  121  and  135. 
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BILLING  CODE  4»tO-13-M 


14  CFR  Part  39 


i  Docket  No.  85-CE-2a-ADl 

Airworthiness  Directives;  Cessna 
Models  U2C6F,  U205G.  TU206F, 
TU206G.  207,  T207,,207A  and  T207A 
Airplanes 


agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action::  Notice  of  proposed  rulemaking. 


SUMMAiiY:  This  Notice  proposes  to 
Hfiopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  Cessna  Models 
U206F,  U206G.  TU206F,  TU206G,  207, 
T207.  207A  and  T207A  Airplanes.  This 
AD  would  require  inspection  of  the 
inboard  end  on  replacement  wings  or 
rear  spars  (full  spar  or  inboard  end)  to 
determine  if  a  doubltr  had  been 
installed  during  manufacture.  If  the 
doubier  is  not  installed,  corrective 
action  is  required  to  prevent  possible 
fiiilure  of  the  wing  rear  spars. 
DATES:  Comments  must  be  received  on 
or  before  July  25. 1985. 

Compliance:  Within  the  next  100 
hours  time  in  service  after  the  effective 
date  of  this  AD. 

ADDRESSES:  Cessna  Single  Engine 
Service  Bulletin  SF,B85-9  dated  May  3. 
19H5.  applicable  to  this  AD  may  be 


obtained  from  the  Cessna  Aircraft 
Company,  Post  Office  Box  1521, 
Wichita,  Kansas  67201  or  the  Rules 
Docket  at  the  address  below. 

Send  comments  on  the  proposal  in 
duplicate  to  the  Federal  Aviation 
Administration,  Central  Region,  Office 
of  the  Regional  Counsel,  Attention: 
Rules  Docket  No.  85-CE-20-AD,  Room 
1558,  601  East  12th  Street,  Kansas  City, 
Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Douglas  W.  Haig,  Aerospace 
Engineer,  FAA,  ACE-120W,  1801  Airport 
Rnad,  Room  100,  Wichita,  Kansas  67209: 
Telephone  (316)  946-4409. 
SUPPLEMENTARY  INFORMATION: 

Comments  invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Administrator  before  taking  action 
on  the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental  and  energy  aspects  of  the 


proposed  rule.  All  comments  submitted 
will  be  available  both  before  and  after 
the  closing  date  for  comments  in  the 
Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region.  Office  of  the  Regional  Counsel. 
Atrention:  Airworthiness  Rules  Docket 
No.  85-CE-20-AD,  Room  1558,  601  East 
12th  Street,  Kansas  City.  Missouri  64106. 

Discussion 

During  the  manufacture  of  wing  rear 
spars  for  spare  parts  on  Cessna  Model 
206  and  207  airplanes  the  manufacturer 
inadvertently  failed  to  install  a  doubier 
on  the  inboard  end.  Static  tests  revealed 
that  such  spars  could  not  hold  the 
required  ultimate  load.  Therefore,  it  is 
necessary  to  inspect  and  repair  as 
necessary  the  rear  spar  on  those 
affected  aircraft  that  have  had  full  spar 
or  the  inboard  end  of  the  spar  replaced. 
Inspection  and  repair  procedures  are 
called  out  in  Cessna  Single  Engine 
Service  Bulletin  SEB85-9  dated  May  3, 
1985.  Since  the  condition  described 
herein  is  likely  to  exist  or  develop  in 
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other  Cessna  Models  U206F.  U206G, 
TU206F.  TU206G.  207.  T207,  207 A.  and 
T207A  airplanes  of  the  same  design,  the 
AD  would  require  inspection  of 
replacement  wings  or  rear  spars  (full 
spar  or  inboard  end)  of  these  airplanes 
for  a  missing  doubler  and  repair,  as 
necessary  per  Cessna  Single  Engine 
Service  Bulletin  SEB85-9. 

There  are  approximately  3716 
airplanes  affected  by  the  proposed  AD. 
The  FAA  estimates  that  approximately 
12  of  these  airplanes  may  have  to  be 
modified.  The  cost  of  accomplishing  the 
proposed  AD  on  these  12  airplanes  is 
estimated  to  be  S630  per  airplane.  The 
total  cost  of  inspecting  all  3716  airplanes 
and  the  modification  of  approximately 
12  airplanes  is  estimated  to  be  $137,620. 
The  cost  is  so  small  that  compliance 
with  the  proposal  will  not  have  a 
significant  financial  impact  on  any  small 
entities  owning  affected  airplanes. 
Therefore.  I  certify  that  this  action  (1)  is 
not  a  major  rule  under  the  provisions  of 
Executive  Order  12291.  (2)  is  not  a 
significant  rule  under  DOT  Rcjjuldtory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  has  been  prepared  for  this 
action  and  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft.  Safety. 

The  Proposed  .Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Section  39.13  of  Part 
39  of  the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  13541a).  1421  and  1423: 
49  II.S.C.  106(g)  (Re\iscd.  Pub.  L.  97-149. 
{.inuary  12. 1983):  and  14  CFR  11.85;  49  CFR 
1.47. 

2.  By  adding  the  following  new  AD: 

Cessna:  Applies  to  the  following  Cessna 
airplanes  certincated  in  any  category: 


207A/T207A. 


SanilNa 


S/N   20700316   through   20700767 


Model 

SmalNa 

U206F/TU206F 

S'N            U20601071 
U2060352t 

through 

U206G/TU206G 

S/N            U20603522 
U20604649 

through 

207/T207 

S/N   20700001    through 

20700315 

Compliance:  Required  within  the  next 
100  hours  time-in-service  after  the 
effective  date  of  this  AD  unless  already 
accomplished. 

To  prevent  a  possible  failure  in  the 
wing  rear  spar  on  airplanes  that  have 
had  the  full  spar  or  inboard  end  of  the 
spar  replaced,  accomplish  the  following: 

(a)  Visually  inspect  the  airplane  in 
accordance  with  Cessna  Single  Engine 
Ser\  ice  Bulletin  SEB85-9  dated  May  3. 
1985.  If  the  P/N  1222111-1  doubler  is 
missing,  prior  to  further  flight  repair  the 
spar  in  accordance  with  SEB85-9. 

(b)  Airplanes  may  be  flown  in 
accordance  with  FAR  21.197  to  a 
location  where  this  AD  m.ay  be 
accomplished. 

(c)  An  equivalent  method  of 
compliance  with  this  AD  may  be  used  if 
approved  by  Manager.  Wichita  Aircraft 
Certification  Office.  Federal  Aviation 
Administration,  1801  Airport  Road. 
Room  100.  Wichita.  Kansas  67209: 
Telephone  316-945-4400. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document 
referred  to  herein  upon  rtequest  to 
Cessna  Aircraft  Company.  Post  Office 
Box  1521.  Wichita.  Kansas  67201  or 
FAA.  Office  of  the  Regional  Counsel. 
Room  1558,  601  East  12th  Street.  Kansas 
City,  Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on  June  7. 
198o. 
Edwin  S.  Harris, 

Acting  Dirt-dor.  Central  Regicn. 

|FR  Doc,. 85-14527  Filed  6-17-85:  8:45  am) 
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14  CFR  Part  71 

I  Airspace  Docket  No.  85-AWP-4I 

Proposed  Alteration  of  Yuma.  AZ, 
Control  Zone  and  Transition  Area 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
and  redefine  the  control  zone  and 
transition  area  at  Yuma,  Arizona.  The 
realignment  of  the  controlled  airspace  is 
required  to  contain  all  of  civil  and 
military  IFR  operations  at  Yuma  Marine 
Corp  Air  Station  (MCAS)/Yuma 
International  Airport,  a  joint  use  airport, 
and  correct  reference  points.  This  action 
is  necessary  to  ensure  segregation  of 
aircraft  using  approach  procedures  in 


instrument  weather  conditions  and  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  (uly  1,  1985. 
addresses:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Manager. 
Airspace  and  Procedures  Branch.  AWP- 
530.  P.O.  Box  92007,  Worldway  Postal 
Center,  Los  Angeles,  California  90009- 
2007. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Western-Pacific  Region.  Room  6W14.  at 
150(X)  Aviation  Boulevard,  Hawthorne, 
California. 

An  informal  docket  may  be  examined 
during  normal  business  hours  at  the 
Airspace  and  Procedures  Branch.  Room 
6F.4.  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Alms.  Airspace  and  Procedures 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration  (FAA),  15000 
Aviation  Boulevard,  Hawthorne. 
California  902t)l:  telephone  (213)  536- 
6649. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  to  the 
address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  on  this  notice  must 
submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  the  Airspace  Docket  No. 
85-AWP-4."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenfer.  All  communications 
received  before  the  specified  closing 
dale  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  at  the  address  listed  ^bove. 
both  before  and  after  closing  dale  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  the  FAA 
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pcrsonnt.'l  concurnf.-d  with  Ihis 
iiilerniikinj»  will  he  fllod  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Airspace  and 
Procedures  Branch.  15000  Aviation 
Boulevard.  Hawthorne.  California  90261. 
Comntunications  must  identify  the 
notice  number  of  this  Nl'RM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPR.Vf  s  should  also 
reiiucst  a  copy  of  Advisory  Circular  No. 
11-2  which  describfls  the  application 
or(u;edure. 


Ihe  Propo&al 

The  FAA  is  considering  an 
amendment  to  §  71.171  S  71.1B1  of  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFH  Part  71)  t<i  provide  realignment 
of  Yuma  confiol  anj  transition  area  to 
accommodate  aircrijft  executing  IFR 
arriv;il  and  departure  operation  at  Yuma 
Marine  Corp  Air  Station/Yuma 
International  Airport.  Sections  71.171  & 
71.181  of  Part  71  of  *ie  Federal  Aviation 
Re};ulations  were  retmblishcd  in 
Handbook  74(K).6A  ^ated  January  2. 
19H.">. 

Ilie  FAA  determir.j'd  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  foi  whicii  frequent  and 
routine  amendmonti  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
und^-ir  Executive  Order  12291:  (2)  is  not  a 
"significant  rule  '  under  DOT  Regulatory 
F^olicies  and  Procedures  (44  FR  11034: 
February  26.  1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Sinco  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  ard  air  navigation,  it  is 
certified  that  this  rule,  when 
pror.Kil'.;Hted,  will  noi  have  a  significant 
economic  impact  oq  a  substantial 
number  of  sm;.ll  enlitips  under  the 
criter;:i  of  the  RirgulMtory  Flexibility  Act. 

List  4if  Subjects  in  14  CFR  Part  71 

Control  zones.  Trtnsilion  areas. 
Aviati  ,ir  safety. 

The  Propi»sed  Amei  idment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  tlid  Federal  Aviation 
Adminslr.iticn  (FA.A)  projwsed  to 
amend  §§  71.171  31^71.181  of  Part  71  tf 
Ihe  Federal  Aviation  Regulations  (14 
CFR  Part  71)^s  follows; 

The  authority  of  ^art  71  continues  to 
read  as  follows: 


Aulhurity:  49  IJ.S.C 


l34Bla).  1354(al.  l.-ilO; 


KxiTulive  Order  1(1854:  49  I'.S.C.  106<8): 


(Revised  Pub  L.  97-449.  |unuHry  12. 1983):  14 
CFR  11.69:  49  CFR  1.47. 

§71.171    lAmended) 

Yuma  MCAS/Yuma  International 
Airport  Control  Zone.  Yuma.  AZ 
(Revised] 

Within  a  5-mile  radius  of  Yuma  MCAS/ 
Yuma  international  Airport  (lat.  32°  39'23.5 " 
N..  long.  114  36' 18.7"  W):  beginning  at  lat. 

32  41  00"  N..  long.  114°3r20"  W.:  clockwise 
via  the  5-mile  radius  circle  to  lat.  32'43'30"  N.. 
long.  114"38'20"  to  lat.  32°46'10"  N..  long. 

114  38  20"  W.  to  lat  32'46'10"  N..  long. 
114  34  10  ■  W.  to  lat.  32  4330'  N..  long. 
1 14"'34'10"  W.  to  lat.  32°4420"  N.,  long. 
114'32'50"  W.  to  lat.  32-42  00"  N.,  long. 
114"30'00":  thence  to  the  point  of  beginning. 

§71.161    i  Amended) 

Y'uma  MCAS/Yuma  International 
Airport  Transition  Area,  Yuma.  AZ 
(Revised) 

That  airspace  extending  upward  from  700 
fee!  above  the  surface  beginning  ai  lat. 
32'41  00"  N..  long  114°24'10  '  W.;  clockwise 
via  the  11-mile  radius  of  the  Yuma  MCAS/ 
Yuma  International  Airport  (lat.  sa'Sg^S.S" 
N.  long.  114'3818.7  ■  W.)  to  lat.  32°29'40"  N.. 
long.  114  34Kr'  W.  to  lat.  32'28'00"  N..  long. 
114  3430"  VV.  to  lat.  32'2800"  N..  long. 
114  38  40"  W.  to  lat.  3229  40"  N..  long. 
114'38'30"  W.:  ihence  clockwise  via  the  11- 
mile  radius  excluding  that  portion  outside  the 
United  States  to  lat.  32  47  30"  N.,  long. 
114  4200"  W.  to  lat.  32'57  30"  N.,  long. 
114'42'00"  W.  to  lat.  32°57'30"  N..  long. 
114  1500"  W.  to  lat.  32  41  00"  N..  long. 
114  1500"  W.:  Ihence  to  the  point  of 
beginning:  that  airspace  extending  upward 
from  1.200  feet  above  the  surface  bounded  by 
an  area  starting  at  a  point  lat.  33'02'00"  N.. 
long.  114'51'00"  W.  to  lat.  33'05'30  '  N..  long. 
114°24'30  ■  W.  to  lat.  32'2300"  N..  long. 
114"'24'30"  W.  to  lat.  32  2930  '  .N..  long. 
114'46'00"  W.:  thence  to  the  point  of 
beginning  excluding  that  portion  outside  the 
United  States,  extending  upward  from  4,000 
feet  MSL.  bounded  by  an  area  starting  at  lat. 
33'  22'30'  .N..  long.  114*47  30"  W.  to  a  point  lat. 
33'03'00"  N..  long.  11444  00'  W.  to  lat. 

33  0200"  N..  long.  114' 51  00'  W.  to  lat. 

32  5000"  N..  long.  114'4900"  W.  to  lat. 
3249  30"  N.,  long.  115'15  00"  W.  to  lat. 
32'56'20"  N.,  long.  IIS'IS'OO"  W.  to  iat. 

33  04'OU"  N..  long.  114°5G00"  W.  to  lat. 

33  2400  '  N.  long.  n4°53'00 "  W.;  thence  to 
the  point  of  beginning;  that  airspace 
extending  upward  from  9,000  feet  MSL 
bounded  by  a  point  lat.  33'22'30"  N..  long. 
114  3U'(K)"  W.  to  lat.  33  23 '00"  N..  lor.g. 
114  3400  ■  W.  to  lat.  33°04'00"  N..  long. 
114  34  00  ■  W.:  thence  to  the  point  of 
beginning. 

Issued  in  Los  Anjjeles.  Caliiornia  en  )iine  6. 
1985. 

H.C  McClure, 

Diiedor.  Wi-stcrn-Pacific Region. 
|FR  Doc.  85-14525  Filed  6-17-85;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 

IFile  No.  B51  01111 

InterN^rth.  Inc.  and  Houston  Natural 
Gas  Corp.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid  Public 
Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require 
InterNorth,  Inc.  (INI),  the  Omaha,  Neb. 
acquirer  of  the  Flouston  Natural  Gas 
Corporation,  among  other  things,  to 
divest  within  12  months  from  the 
effective  date  of  the  order  to  a 
Commission-approved  buyer,  all  the 
properties  listed  on  Schedule  A,  and  to 
terminate  all  rights  and  obligations  it 
may  have  on  the  contracts  listed  on 
Schedule  B.  Should  INI  fail  to  complete 
the  required  divestiture  within  the 
allotted  time,  a  trustee,  appointed  by  the 
court  or  the  Commission,  will  be  given 
18  months  from  the  date  of  appointment 
to  divest  the  remaining  Schedule  A 
properties.  Until  those  properties  are 
divestsd,  LM  would  be  required  to  use 
its  best  efforts  to  maintain  them  as 
ongoing,  viable  enterprises.  The  order 
would  further  prohibit  the  company,  for 
a  pericid  of  ten  years,  from  acquiring  any 
assets  or  interests  of  a  company  that  is 
engaging  in  the  gathering  or 
transportation  of  natural  gas  in  the 
Permian  basin  or  the  Panhandle  whose 
acquisition  price  is  $15  million  or  more, 
and  from  entering  into  any  agreement  or 
venture  for  the  joint  purchasing, 
gathering,  or  transportation  of  natural 
gas  in  the  Permian  basin  or  the 
Panhandle  without  prior  Commission 
approval. 

DATE:  Comments  must  be  received  on  or 
before  August  19. 1985. 
ADDRESS:  Comments  should  be 
addressed  to:  FfC/Office  of  the 
Secretary,  Room  136,  6th  SL  and  Pa. 
Ave..  NW..  Washington,  D.C  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
FTC/B-908.  Ronald  B.  Rowe, 
Washington.  D.C.  20580,  (202)  724-1441. 
SUPPLEMENTARY  iNFORMATION:  Pjrsuant 
to  section  6if)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S  C. 
46  and  §  2,34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
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cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Part  13 

Natural  gas.  Stock  acquisitions.  Trade 
practices. 

Before  the  Federal  Trade  Commission 
IFileNo.  BSl-OllI] 

In  the  matter  of  Internorth.  Inc..  a 
corporation,  and  Houston  Natural  Gas 
Corporation,  a  corporation. 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission  ("the 
Commission"),  having  initiated  an 
investigation  of  the  proposed  acquisition 
of  shares  of  Common  Stock  of  Houston 
Natural  Gas  Corporation  ("HNG")  by 
InterNorth.  Inc.,  ("INI"),  and  INI  and 
HNG  having  been  furnished  with  a  copy 
of  a  draft  complaint  that  the  Bureau  of 
Competition  has  presented  to  the 
Commission  for  its  consideration,  and 
which  if  issued  by  the  Commission, 
would  charge  INI  and  HNG  with 
violations  of  the  Clayton  Act  and 
Federal  Trade  Commission  Act.  and  it 
now  appearing  that  INI  and  HNG  are 
willing  to  enter  into  an  agreement 
containing  an  Order  to  divest  certain 
assets  and  to  cease  and  desist  from 
certain  acts: 

It  is  hereby  agreed  by  and  between 
INI  and  HNG.  by  their  duly  authorized 
officers  and  their  attorneys,  and  counsel 
for  the  Commission  that: 

1.  INI  is  a  corporation  organized  under 
the  laws  of  Delaware  with  its  executive 
office  at  2223  Dodge  Street.  Omaha. 
Nebraska  68102. 

HNG  is  a  corporation  organized  under 
the  laws  of  Texas  with  its  executive 
office  at  1200  Travis  Street.  Houston. 

2.  INI  and  HNG  admit  all 
jurisdictional  facts  set  forth  in  the 
attached  draft  of  complaint. 

3.  INI  and  HNG  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statempr.t  of  findings  of  fact  and 
conclusions  of  law: 

c.  All  rights  to  seek  judicial  review  or 
otherwise  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

d.  All  rights  under  the  Equal  Access  to 
Justice  Act; 


4.  This  agreement  shall  not  become  a 
part  of  the  public  record  unless  and  until 
it  is  accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  si.xty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  INI  and  HNG. 
in  which  event  it  will  take  such  action 
as  it  may  consider  appropriate,  or  issue 
and  serve  its  complaint  (in  such  form  as 
the  circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  docs  not  constituti; 
an  admission  by  INI  or  HNG  that  the 
law  has  been  violated  as  alleged  in  the 
draft  of  complaint  here  attached. 

6.  This  agreement  contemplates  thai, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  I.\I  or 
HNG.  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  the  complaint  attached 
hereto  and  its  decision  containing  the 
following  Order  to  divest  and  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  Order  to  divest  and  to  cease 
and  desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  Orders.  The  Order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  Order 
to  INl's  and  HNG's  addresses  as  stated 
in  this  agreement  shall  constitute 
service.  INI  and  HNG  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  Order,  and 
no  agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  Order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

7.  INI  and  HNG  have  read  the  draft  of 
complaint  and  Order  contemplated 
hereby.  They  understand  that  once  the 
Order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  Order.  INI  and  IJNG 
further  understand  that  they  may  be 
liable  for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  Order  after  it  becomes  final. 


ORDER 

I 

As  used  in  this  Order  the  following 
definitions  shall  apply: 

(a)  "Acquisition  "  means  I.M's 
acquisition  of  shares  of  the  Common 
Stock  of  HNG. 

(b)  "Schedule  A  Properties  "  me;ms  the 
assets  and  businesses  listed  in  Schedule 
A  of  this  Order.  "Schedule  B  Contracts" 
mean  the  contracts  listed  in  Schedule  D 
of  this  Order. 

(c)  "INI"  means  Inter.North,  Inc..  its 
predecessors,  subsidiaries,  divisions, 
groups  and  affiliates  controlled  by  INI 
and  their  respective  directors,  officers, 
employees,  agents  and  representatives, 
and  their  respective  successors  and 
assigns. 

(d)  "HNG"  means  Houston  Natural 
Gas  Corporation,  as  it  was  constituted 
prior  to  the  acquisition,  including  its 
parents,  predecessors,  subsidiaries, 
divisions,  groups  and  affiliates 
controlled  by  HNG,  and  their  respective 
directors,  officers,  employees,  agents 
and  representatives,  and  their  respective 
successors  and  assigns. 

(e)  "Permian  Basin"  means  the 
counties  currently  included  in  Texas 
Railroad  Commission  Districts  7C.  8  and 
8A  and  that  portion  of  the  state  of  New 
Mexico  currently  defined  as  "New 
Mexico — East "  by  the  United  States 
Department  of  Energy  for  purposes  of 
reporting  on  form  EIA-23. 

(f)  "Panhandle"  means  the  counties 
currently  included  in  Texas  Railroad 
Commission  District  10  and  the 
following  counties  in  Oklahoma:  Beaver, 
Beckham,  Cimarron,  Ellis.  Harmon. 
Harper.  Roger  Mills.  Texas.  Woodward. 

(g)  "Texas  Gulf  Coast"  nieans  the 
counties  currently  included  in  Texas 
Railroad  Districts  2.  3  and  4. 

(h)  "Texas  Gulf  Coast  Pipeline 
Company"  means  a  company,  other  than 
INI,  that  delivered,  in  the  twelve  months 
preceding  the  date  of  any  agreement  of 
the  kind  described  in  paragraph  IV(D),  a 
daily  average  of  at  least  100  million 
cubic  feet/day  of  natural  gas  to  the 
Texas  Gulf  Coast  for  consumption 
therein.  For  the  purposes  of  this 
definition,  the  deliveries  of  any  entity 
acquired  by  a  company  during  the 
preceding  twelve  months  shall  be 
deemed  to  be  deliveries  of  the  company 
for  the  entire,  preceding,  twelve-month 
period. 

II 

It  is  ordered  that: 

(A)  Within  12  months  of  the  date  this 
Order  becomes  final.  I.NI  shall  divest, 
absolutely  and  in  good  faith,  the 
Schedule  A  Properties. 
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(H)  W'ilhin  12  morfths  of  the  date  this 
Otiler  lieconics  fin.il.  INI  shiill  teimiiiule 
nil  rij^lits  ;ind  ol)lij;;ilions  it  iijty  hiivc  on 
the  rontiiic  ts  listftl  0n  Si  hodiilt;  B. 

((;)  Divt'sliture  of  Ihe  Schediih;  A 
Piopcrlics  shall  be  ipade  only  to  an 
ari|iiir(!r  or  iici)uirer^.  and  only  in  a 
i.i.ii'ner  that  rer.eivi*!;  the  prior  approval 
of  the  hVderal  Tr.nii}  (Commission.  The 
purpose  of  the  diveiililiire  of  the 
Si.l'i'dtile  .A  PropiTtil's  .ind  the 
dissolution  of  the  Sijhediile  B  Contracts 
is  to  ensure  the  conlinuat'im  of  the 
assets  as  oniioing.  vl.ilile  enterprises 
enjj.ijjed  in  the  samfl  business  in  which 
the  l'nipirlit!s  are  pj'esently  employed 
and  to  ri'medy  the  lessening  of 
r.ompetition  resullirij  from  the 
Aeipiisition  as  allegrd  in  the 
('iim mission's  connij.iint. 

(1)|  If  IM  has  not  divested  the 
Srhedule  A  Propeitjcs  within  the  12- 
month  period.  INI  slall  consent  to  the 
apiH)i:itment  of  a  Irijslee  in  any  action 
that  the  Federal  Trajde  Commission  may 
brinj?  pursuant  to  si»;tion  r)(l)  of  the 
Federal  Trade  Corntnission  Act.  15 
U.S.C.  4.'>(1).  or  any  bther  statute 
enforced  by  the  Commission.  In  the 
event  the  court  d(H;lines  to  appoint  a 
trustee.  INI  shall  consent  to  the 
appointment  of  a  tristee  by  the 
Commission  pursuant  to  this  Order.  The 
appointment  of  a  tristee  shall  not 
preclude  the  Commission  from  seeking 
ci\il  penalties  and  ijther  relit;f  avail. d)le 
to  it  fur  any  failure  py  INI  to  comply 
with  p.iiajjr.iphs  11(B)  through  V'l  or  this 
Order. 

(F.)  If  a  trustee  is  ippointed  by  a  Court 
oi  the  Commission  lursuanl  to 
rari'jjraph  III  1)1  of  this  Order.  INI  shall 
consent  to  the  follolving  terms  and 
comlitions  regardin  j  the  trustee's  duties 
and  responsibilities: 

1.  The  Commissirn  shall  select  the 
trustee,  subject  to  ifjl's  consent,  which 
shall  not  be  unriMSftnably  withheld.  The 
trustee  shall  be  a  person  with 
experience  and  expiirtise  in  acquisitions 
and  divestitures. 

2.  Tlie  tr'i<;tee  sh.Jll  ha\c  the  power 
i.nd  authority  to  diviest  any  Schedule  A 
Properties  that  have  been  divested  by 
INI  within  the  lime  period  for  divestiture 
in  paragraph  IllA).  The  trustee  shall 
have  18  months  from  the  rlale  of 
appointment  to  aocpmplish  the 
divestiture,  which  wiall  be  subject  to  the 
prior  approval  of  tie  Commission  and.  if 
the  trustee  was  appointed  by  a  court, 
subject  also  to  the  prior  approval  of  the 
court.  If.  however,  ^t  the  end  of  the  18- 
month  period  the  trustee  has  submitted 

a  plan  of  divestiture  or  believes  th.it 
divestiture  can  be  achieved  within  a 
reasonable  time,  the  divestiture  period 
may  be  extended  bv  the  Commission  or 


by  the  court,  if  the  trustee  was 
appointed  by  a  court. 

3.  The  trustee  shall  have  full  and 
cHimplefe  acc(>ss  to  the  personnel,  books, 
records,  and  facilities  of  any  business 
that  the  trustee  has  the  duty  to  divest, 
and  INI  shall  develop  such  financial  or 
other  information  relevant  to  the  assets 
to  be  divested  as  such  trustee  may 
reasonably  request.  I.Nl  shall  cooperate 
with  the  trustee  and  shall  take  no  action 
to  interfere  with  or  impede  the  trustee's 
accomplishment  of  the  divestiture. 

4.  The  power  and  authority  of  the 
trustee  to  divest  shall  be  al  the  most 
favorable  price  and  terms  available 
consistent  with  the  Order's  absolute  and 
unconditional  obligation  to  divest  and 
the  purposes  of  the  divestiture  as  stated 
in  paragraph  IIlC). 

5.  rhe  trustee  shall  serve  at  the  cost 
and  expense  of  INI  on  such  reasonable 
and  customary  terms  and  conditions  as 
the  Commission  or  a  court  may  set.  The 
trustee  shall  account  for  all  monies 
derived  from  the  sale  and  all  expenses 
incurred.  After  approval  by  the  court  or 
the  Commission  of  the  account  of  the 
trustee,  including  fees  for  his  or  her 
services,  all  remaining  monies  shall  be 
paid  to  INI  and  the  trustee's  power  shall 
be  terminated.  The  trustee's 
compensation  shall  be  based  at  least  in 
significant  part  on  a  commission 
arrangement  contingent  on  the  trustee 
divesting  the  trust  property. 

6.  Promptly  upon  appointment  of  the 
trustee  and  subject  to  the  approval  of 
the  Commission,  I.NI  shall,  subject  to  the 
Commission's  prior  approval  and 
consistent  with  provisions  of  this  Order, 
execute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  cause 
divestiture. 

7.  If  the  trustee  ceases  to  act  or  fails  to 
act  diligently,  a  substitute  trustee  shall 
be  appointed. 

8.  The  trustee  shall  report  in  writing  to 
INI  and  the  Commission  every  sixty  (60) 
days  concerning  the  trustee's  efforts  to 
accomplish  divestiture. 

(F)  INI  shall  maintain  the  viability  and 
marketability  of  the  Schedule  A 
Properties  and  shall  not  cause  or  permit 
the  destruction,  removal  or  impairment 
of  any  assets  or  busine.sscs  to  be 
divested  except  in  the  ordinary  course 
of  business  and  except  for  ordinary 
wear  and  tear.  INI  shall  use  its  best 
efforts  to  ensure  that  the  Schedule  A 
Properties  continue  to  be  ongoing,  viable 
enterprises  engaged  in  the  same 
business  in  which  the  Schedule  A 
Properties  are  presently  employed. 

Ill 

It  is  further  ordered  that,  within  sixty 
(60)  days  after  the  date  this  Order 


becomes  final  and  every  sixty  days 
thereafter  until  INI  has  fully  complied 
with  the  provisions  of  paragraph  II  of 
this  Order.  INI  shall  submit  to  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 
complying  w  ith.  or  has  complied  with 
that  provision.  INI  shall  include  in 
compliance  reports,  among  other  things^" 
are  required  from  time  to  time,  a  full 
description  of  contacts  or  negotiations 
for  the  divestiture  of  properties  specified 
in  paragraph  II  of  this  Order,  including 
the  identity  of  all  parties  contacted.  INI 
also  shall  include  in  its  compliance 
reports  copies  of  all  written 
communications  to  and  from  such 
parties,  and  all  internal  memoranda, 
reports  and  recommendations 
concerning  divestiture. 

IV 

It  is  further  ordered  that  for  a  period 
commencing  on  the  date  this  Order 
becomes  final  and  continuing  for  ten  (10) 
years  from  and  after  the  date  this  Order 
becomes  final,  INI  shall  cease  and  desist 
from  (A)  acquiring,  without  the  prior 
approval  of  the  Federal  Trade 
Commission,  directly  or  indirectly, 
through  subsidiaries  or  otherwise,  assets 
used  or  previously  used  in  {and  still 
suitable  for  use  in),  any  interest  in  or  the 
whole  or  any  substantial  part  of  the 
stock  or  share  capital  of  any  company 
that  is  engaged  in  the  gathering  or 
transportation  of  natural  gas  in  the 
Permian  Basin  or  Panhandle  (except, 
however,  that,  with  respect  to  any 
particular  transaction.  INI  may,  without 
prior  approval  of  the  Commission,  (i) 
acquire  any  such  assets  used  in  the 
gathering  or  transportation  of  natural 
gas  in  the  Permian  Basin  or  Panhandle 
so  long  as  the  acquisition  price  of  such 
assets  so  used  is  less  than  $15  million, 
and  (ii)  acquire  such  stock  of  any  such 
company  so  long  as  the  fair  market 
value — as  computed  in  the  manner 
contemplated  by  16  CFR  801.10— of 
assets  held  by  such  company  that  are 
used  in  the  gathering  or  transportation 
of  natural  gas  in  the  Permian  Basin  or 
Panhandle  is  less  than  $15  million).  (B) 
entering  into,  without  prior  approval  of 
the  Federal  Trade  Commission,  any 
agreement  or  venture  for  the  joint 
purchasing,  joint  gathering  or  joint 
transportation  of  natural  gas  in  the 
Permian  Basin  or  the  Panhandle  with 
any  other  party  that  owns  natural  gas 
transportation  facilities  in  the  same 
area.  (C)  entering  into,  without  prior 
approval  of  the  Federal  Trade 
Commission,  any  agreement,  pursuant  to 
the  April  10, 1985  agreement  in  principle 
between  El  Paso  Natural  Gas  Company 
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and  INI.  for  the  purchasing.  Kiili.cring  or 
transportation  of  natural  gas  in  the 
Permian  Basin  or  the  Panhandle.  (0) 
entering  into,  without  prior  approval  of 
the  Frderal  Trade  Commission,  any 
agreement  with  a  Texas  Gulf  Coast 
Pipeline  Company  for  the  joint 
marketing  uf  natural  gas  sold  in  and  to 
be  consumed  in  the  Texas  Guif  Coast  in 
connection  with  which  the  joint 
marketing  effort  contemplates  in  excess 
of  three  unrelated  sales  transactions,  or 
(E)  tendering  to  The  Dow  Chemical 
Company  or  to  Tenngasco.  Inc.  or 
receiving  from  either  of  these  any  new 
gas  purchase  contracts  under  the  terms 
of  the  Gas  Supply  Agreement  dated 
February  1. 1972.  between  Intratex  Gas 
Company,  The  Dow  Chemical  Company, 
and  Tenngasco.  Inc.  The  prohibitions  of 
this  Paragraph  IV  shall  not  apply  to  the 
|i)  construction  by  INI.  without  any  joint 
venture  participants,  of  new  facilities,  or 
|ii)  additions  by  INI.  without  any  joint 
venture  participants,  to  existing 
facilities,  or  (iii)  additions  to  existing 
joint  venture  facilities  under  existing 
joint  venture  arrangements. 

One  year  from  the  date  of  service  of 
this  Order  and  annually  thereafter  INI 
shall  nie  with  the  Commission  a  verified 
written  report  of  its  compliance  with 
this  paragraph. 


For  the  purposes  of  determining  or 
securing  compliance  with  this  Order, 
and  subject  to  any  legally  recognized 
privilege,  upon  written  request  and  on 
reasonable  notice  to  INI  and  H.NC  made 
to  its  principal  office.  INI  and  UNG  shall 
permit  any  duly  authorized 
representatives  of  the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of  I.NI  or 
HNG  relating  to  any  matters  contained 
in  this  Order  and  . 

B.  Upon  five  Jays  notice  to  INI  or 
M\G  and  without  restraint  or 
interference  from  them,  to  interview 
officers  or  employees  of  respondents 
who  may  have  counsel  present, 
regarding  such  matters. 

VI 

It  is  further  ordered  that  INI  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  the 
corporation  such  as  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  that 
may  affect  compliance  obligations 
arising  out  of  the  order. 


Schedule  A 

1.  Fifty  percent  (50%)  of  MNGs  stock 
in  Oasis  Pipeline  Company,  a  Delaware 
Corporation. 

2.  Fifty  percent  (SO^J  of  Intrutex's 
dedicated  capacity  under  a  certain  Gas 
Transportation  Agreement  dated 
February  1.  1972  by  and  between  Oasis 
and  Intratex  Gas  Company,  an  H.N'G 
subsidiary. 

3.  The  partnership  interest  held  by 
HNG  in  Red  River  Pipeline,  a  Texas 
general  partnership. 

4.  Llano.  Inc. 

5.  The  fifty  percent  (50%)  undivided 
interest  in  the  Trans  Texas  Pipeline  that 
was  acquired  pursuant  to  the  Purchase 
Agreement,  dated  as  of  February  28. 
1985  by  and  among  Valero  Energy 
Corporation.  Valero  Transmission 
Company.  INI.  Inc.,  and  Northern  Texas 
Intrastate  Pipeline  Company. 

6.  Rights  and  obligations  under  the 
following  agreements. 

a.  Ownership  Agreement,  dated  as  of 
February  28. 1985  between  Northern 
Texas  Intrastate  Pipeline  Company  and 
Valero  Transmission  Company. 

b.  Pipeline  Operating  Agreement, 
dated  as  of  February  28.  1985  between 
Northern  Texas  Instrastate  Pipeline 
Company  and  Valero  Transmission 
Company. 

c.  Gas  Transportation  Agreement  No. 
5201-972.  dated  as  of  February  28,  1985 
between  Valero  Transmission  Company 
and  Northern  Natural  Gas  Company. 

Schedule  B 

Rights  and  obligations  under  the  Nor- 
Val  Gas  Company  Partnership 
Agreement,  dated  February  1.  1985.  as 
amended  April  1. 1985 

Analysis  To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  I.^terNorth,  Inc.  and 
Houston  Natural  Gas  Corporation. 

The  consent  order  accepted  for  public 
comment  has  been  placed  on  the  public 
record  for  sixty  (60)  days  for  reception 
of  comments  from  interested  persons. 
Comments  rtLeived  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreement  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  agreement's 
proposed  order. 

The  Commission's  investigation  in  this 
matter  concerned  the  proposed 
acquisition  by  InterNorth,  Inc.  ( "INI ")  of 
the  stock  of  Houston  Natural  Gas 
Corporation  ("HNG  ").  HNG  operates  a 
number  of  pipelines  transporting  natural 
gas  out  of  the  producting  fields  of  the 


Permian  Basin  in  West  Texas  ( "the 
Permian  Basin"),  out  of  the  producing 
fields  of  the  Anadarko  Basin  in  the 
Texas  and  Oklahoma  Panhandle  ("the 
Panhandle"),  and  into  the  consuming 
area  of  the  Texas  Gulf  Coast.  INI  also 
operates  pipelines  transporting  natural 
gas  out  of  the  Permian  Basin  and  the 
Panhandle.  In  addition.  INI  is  a 
competitor  of  H.NG  in  the  natural  gas 
consuming  area  of  the  Texas  Gulf  Coast 
through  INI's  joint  venture  known  as 
"Nor-Val."  Nor-Val  is  a  partnership 
created  in  February.  1985,  by  !\'I  and 
Vajero  Transmission  Company. 

Because  the  Commission  has  accepted 
the  consent  order  for  public  comment, 
the  administrative  complaint  proposed 
by  the  Commission  staff  has  not  yet 
issued.  That  complaint  charges  that 
INIs  acquisition  of  HNG  violates 
section  7  of  the  Clayton  Act  and  section 
5  of  the  Federal  Trade  Commission  Act. 
The  complaint  alleges  that  there  would 
be  anticompetitive  effects  from  the 
acquisition  in  the  purchase  and 
transportation  of  natural  gas  in  and  from 
the  Permian  Basin,  in  the  purchase  and 
transportation  of  natural  gas  in  and  from 
the  Panhandle,  and  in  the  transportation 
and  sale  of  natural  gas  in  the  Texas  Gulf 
Coast. 

The  alleged  anticompetitive  effects 
resulting  from  increased  concentration 
in  each  of  these  three  markets  include 
the  elimination  of  actual  competition 
between  INI  and  HNG  and  the 
increased  likelihood  of  collusion. 

The  order  accepted  for  public 
comment  contains  provisions  requiring 
divestiture  of  assets,  termination  of 
agreements  and  joint  arrangements,  and 
limitations  on  acquisitions  of  additional 
assets  and  on  new  joint  arrangements. 
The  order  would  require  INI  to  divest 
certain  pipelines  located  in  Texas  and 
New  Mexico,  and  to  terminate  certain 
contracts.  If  INI  does  not  complete  the 
asset  divestitures  within  twelve  months 
of  the  date  the  order  becomes  effective, 
the  Commission  would  be  able  to  seek  a 
court  appointed  trustee  to  complete  the 
divestiture.  Under  the  ordiT  I.VI  would 
have  to  divest  the  assets  to  an  ac  quirer 
or  acquirers  approved  in  advance  by  the 
Federal  Trade  Commission.  If  INI  were 
to  fail  to  terminate  its  joint  venture 
known  as  Nor-Val  within  twelve  months 
of  the  effective  date  of  the  order,  the 
Commission  would  be  able  to  seek  civil 
penalties  or  other  relief. 

For  a  period  of  ten  (10)  years  from  its 
effective  date,  the  order  would  also 
prohibit  INI  from  undertaking  certain 
transactions.  INI  will  not  be  permitted  to 
make  any  asset  acquisition  in  the 
business  of  the  purchasing  and 
transportation  of  natural  gas  in  the 
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Permian  Basin  or  Ihe  Panhandle  without 
prior  Commission  approval.  However, 
ur.qui.sitions  of  natural  g'is 
transportation  assc|s  with  a  fair  market 
value  of  less  than  Sl5  million  would  not 
require  prior  Commission  approval. 

I\l  would  be  rrquirnd  to  submit  for 
prior  Cmnmission  approval  certain 
agreements  for  the  joint  purchasing, 
gathering  or  liansportalinn  of  natural 
gas  in  th(!  Permian  Basin  or  the 
Panhandle.  The  Commission  would  also 
have  to  approve  certain  new  INI  joint, 
marketing  agreements  for  the  sale  of 
natural  gas  to  he  consumed  in  the  Texas 
Uuif  Coast.  However,  prior  approval  is 
only  retjuiied  for  (1)  joint  marketing 
aureemcnts  with  partners  that  average 
d.iily  deliveries  of  natural  gas  of  at  least 
100  million  cubic  feet  per  day  over  the 
twelve  months  preoeeding  the  joint 
marketing  agreement,  and  (2)  joint 
marketing  agreements  that  contemplate 
more  than  three  uneelated  sales. 

In  addition.  INI  w/ould  be  prohibited 
from  tendering  or  receiving  gas  supplies 
under  a  joint  purchasing  Gas  Supply 
Agreement  dated  February  1, 1972, 
between  Intratex  Cfts  Company  (an 
H.NG  subsidiary).  iTie  Oow  Chemical 
Company,  and  Tentgasco.  Inc.  Gas 
suppliisd  under  this  agreement  was 
transported  on  the  Oasis  pipeline,  a 
joint  venture  betwetn  HNG,  The  Dow 
Chemical  Company  and  Tenngasco.  Inc. 

The  provisions  of  the  proposed  order 
are  expected  to  eliminate  the 
anticompetitive  effects  alleged  in  the 
proposed  complaint.  Before  the 
acquisition,  both  INI  and  HNG  were 
significant  purchasers  and  transporters 
of  natural  gas  in  and  from  the  Permian 
B.isin  and  the  Panhundle.  Based  on 
ultimate  capacity,  the  acquisition  would 
have  resulted  in  a  Substantial  increase 
in  two  aiteady  concentrated  markets, 
the  Permian  Busin,  Hnd  the  Panhandle. 
In  another  concentrated  market  for  the 
transportation  and  sale  of  natural  g-is. 
tile  Texas  Gulf  Coast.  H.NG  was  already 
one  of  the  largest  transporters  and 
sellers  of  natural  gas.  Although  INI. 
through  Nor-Val.  wus  a  smaller 
transporter  and  seller  of  natuial  gas  in 
the  Texas  Gulf  Coast,  the  acijuisition 
would  have  resulted  in  an  increase  in  an 
already  concentrated  niorket.  Under  the 
ccmsent  order  accepted  for  public 
comment,  post-divestiture 
concentrations  in  the  purchase  and 
transportation  of  natural  gas  in  the 
relevant  markets  would  decrease.  This 
decrease  in  concentration  following 
diverstilure.  along  with  the  termination 
by  Commission  order  of  long-standing 
and  recent  joint  arrangements,  should 
eliminate  any  possible  adverse  impact 
of  the  acquisition  on  natural  gas 


producers  in  two  markets,  or  natural  gas 
consumers  in  a  third  market. 

The  purpose  of  this  analysis  is  to 
invite  public  comment  on  the  proposed 
order.  The  Large  number  of  gas 
producers  and  the  limited  number  of 
transmission  lines  available  to  serve 
them  in  both  the  Panhandle  and  the 
Permian  Bijin  complicate  the  logistics 
of  gas  production  and  transportation  in 
these  markets.  The  Commission 
particularly  invites  informed  public 
comment  addressing  competitive 
conditions  and  the  likely  effects  of  the 
proposed  consent  order  in  these 
markets.  This  analysis  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  its  terms  in  any  way. 
Benjamin  I.  Berman, 
Acting  Secretary. 
|FR  Doc.  85-14554  Filed  6-17-85;  8:45  am] 
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Technical  Amendments  to  Rules  and 
Forms 

agency:  Securities  and  Exchange 

Commission. 

action:  Proposed  rulemaking. 


summary:  The  Commission  today  is 
publishing  for  comment  proposed 
revisions  relating  to  various  rules  and 
forms  under  the  Securities  Act  of  1933 
iind  the  Securities  Exchange  Act  of  1934. 
Such  proposals  would  rescind  obsolete 
or  duplicative  language  and  rules,  clarify 
or  conform  certain  language,  and  correct 
technical  omissions  and  errors  in  the 
affected  areas. 

date:  Comments  must  be  received  on  or 
before  August  19, 1985. 
addresses:  Five  copies  of  comments 
should  be  submitted  to  John  Wheeler, 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  D.C.  20549.  Comment 
letters  should  refer  to  File  No.  S7-26-85. 
All  comments  received  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
4."i0  Fifth  Street,  NW..  Washington,  D.C. 
20549. 

FOR  FURTHER  INFORMATION  CONTACr. 
Dorothy  Walker  or  John  W.  Albert, 
Office  of  the  Chief  Accountant  (202-272- 
21.30),  or  Howard  Hodges.  Division  of 
Corporation  Finance,  (202-272-2553), 
Securities  and  Exchange  Commission. 


450  Fifth  Street,  NW.,  Washington,  D.C. 
20549. 

SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission  is 
publishing  for  comment  proposed 
technical  amendments  to  Regulation  S- 
X,  §  210.1-01  et  seq.,  its  rules  relating  to 
the  form  and  content  of  and 
requirements  for  financial  statements, 
and  to  various  rules  and  forms  under  the 
Securities  Act  of  1933  (the  "Securities 
Act")  [15  U.S.C.  77a  et  seq.  (1976  and 
Supp.  IV  1980)1  and  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act")  [15  U.S.C.  78a  et  seq.  (1976  and 
Supp.  IV  1980)].  The  following  rules  and 
forms  are  affected  by  these  proposed 
amendments:  Rules  l-02(t),  3-01,  3-02, 
3-03(d),  3-05,  3-10,  3-15(a),  4-08(g),  4- 
08(|)(2),  4-08(k),  4-08(7),  4-09,  5-01,  5- 
02(6),  10-01(a)(3),  10-01{b)(8),  ll-Ol(a), 
ll-02{b),  and  Articles  5A  and  8  of 
Regulation  S-X  [17  CFR  210];  Item 
601(b)(ll)  of  Regulation  S-K  [17  CFR 
229);  and  Item  21(c)(3)  of  Form  S-18  [17 
CFR  239-281. 

Synopsis 

This  release  describes  the  general 
nature  of  the  technical  changes  which 
are  proposed  and  the  reasons  therefor  to 
provide  a  framework  for  understanding 
the  proposed  text  of  the  technical 
amendments  set  forth  below.  Your 
attention  is  directed  to  the  text  of  the 
proposals  for  a  more  complete 
understanding. 

A.  The  following  amendments  are 
proposed  to  be  made  to  the  various  rules 
and  forms  to  clarify  language  or  codify 
staff  interpretations. 

1.  Rules  3-01  and  3-02  of  S-X  would 
be  rewritten  to  codify  the  staffs 
interpretation  that  a  company  that  has 
not  yet  been  in  business  for  its  first  full 
fiscal  year  must  include  in  its 
registration  statement  an  audited 
balance  sheet  as  of  an  interim  date 
within  135  days  of  the  filing,  as  well  as 
audited  statements  of  income  and  of 
changes  in  financial  position  for  the 
period  from  its  inception  to  that  same 
date. 

2.  Rule  3-05  would  be  amended  to 
codify  the  staffs  interpretation  that 
when  significant  changes  have  occurred 
since  a  registrant's  fiscal  year-end,  and 
if  such  changes  have  been  fully  reported 
on  Form  8-K  and  appropriate  financial 
information  filed,  it  may  be  .more 
appropriate  to  apply  the  tests  to 
determine  whether  an  acquisition  is 
significant  to  that  more  recent  financial 
information. 

3.  Rule  3-10(a)  of  S-X,  "Financial 
statements  of  guarantors,  and  affiliates 
whose  securities  collateralize  an  issue 
registered  or  being  registered,"  would  be 
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rewritten  to  clarify  that  the  phrase 
"whose  securities  constitu.e  a 
substantial  portion  of  the  collateral  for 
any  class  of  securities  registered" 
modifies  only  "each  afTiliate  of  the 
registrant."  Financial  statements  are 
reciuircd  for  each  guarantor  of  any  class 
of  st-'juhties  of  a  registrant  and  financial 
statements  are  also  required  for  each  of 
the  registrant's  affiliates  whose 
securities  constitute  a  substantial 
portion  of  the  collateral  for  any  class  of 
securities  registered  or  being  registered. 
In  addition,  paragraph  (b)  of  the  rule 
would  be  rewntten  for  clarity. 

4.  Rule  4-08(g)  of  S-X  would  be 
rewritten  to  clarify  that  summarized 
Hnancial  information  of  subsidiaries  not 
consolidated  and  of  50%-or-less-owned 
persons  must  be  provided  if  the 
requirements  are  met  individually  or  in 
the  aggregate.  The  criteria  for  inclusion 
of  the  information  may  not  be  applied  to 
a  "netted"  aggregate  wherein  the  losses 
of  one  significant  subsidiary  offset  the 
income  of  another  so  as  to  obviate  the 
presentation  requirements. 

5.  Rule  5-02!6|(a)  of  S-X  would  be 
amended  to  codify  the  staffs  practice  of 
allowing  registrants  to  present  major 
classes  of  UFO  inventories  at  other  than 
UFO  values  when  the  method  of 
calculating  the  LIFO  inventory  amounts 
does  not  allow  for  the  practical 
determination  of  amounts  by  major 
classes. 

6.  Pro  forma  presentation 
requirements  for  certain  real  estate 
acquisitions  are  proposed  in  Article  11 
of  S-X.  "Pro  Forma  Financial 
Information."  These  proposed 
requirements  are  a  codification  of  the 
staffs  interpretation  of  specific 
transactions  that  are  presently  included 
in  §  210.11-01|a)(6)  of  the  article  as  an 
"other  event  or  transaction  ...  for 
which  disclosure  of  pro  forma  financial 
information  would  be  material  to 
investors."  The  proposal  would  also 
clarify  Item  7(b)(1)  of  Form  8-K.  That 
instruction  presently  requires  pro  forma 
rinancial  information  pursuant  to  Article 
11  for  any  transaction  required  to  be 
described  in  Item  2  of  Form  8-K.  Item  2 
discusses  the  acquisition  or  disposition 
of  a  significant  amount  of  assets. 
Instructions  for  the  preparation  of  pro 
forma  financial  statements  are  also 
proposed  for  these  real  estate 
acquisitions. 

B.  The  following  amendments  are 
proposed  to  delete  rules  in  S-X  that  are 
duplicative  of  existing  generally 
accepted  accounting  principles  (GAAP), 
or  otherwise  no  longer  required. 

1.  Rule  4-08())(2)  of  S-X  would  be 
deleted  because  it  is  duplicative  of  the 
Financial  Accounting  Standard  Board's 
Statement  of  Financial  Accounting 


Standards  (SFAS)  No.  13,  "Accounting 
for  Leases.  ■ 

2  Rule  4-08(k)  of  S-X  on  interest  costs 
would  be  deleted  as  duplicative  of  SFAS 
No.  34.  'Capitalization  of  Interest  Cost. ' 

3.  Most  of  Rule  4-08(/)  (to  be 
renumbered  4-08(k))  of  S-X  would  be 
deleted  because  it  has  become 
duplicative  of  SFAS  No.  57.  "Related 
Party  Disclosures." 

Although  the  disclosure  requirements 
of  SFAS  No.  57  generally  duplicate  the 
Commission's  rules  set  forth  in  present 
Rule  4-08(7),  a  minor  difference  exists 
with  regard  to  the  Commission's 
requirement  to  disclose  the  amount  of 
investments  in  related  parties.  While 
this  requirement  was  not  adopted  in 
SFAS  .No.  57,  similar  disclosure  is 
required  for  significant  investments 
under  Rule  4-08(g). 

The  Commission  is  proposing  to  retain 
its  rules  relating  to  prominence  of 
disclosure  of  related  parties  amounts. 
Because  related  party  transactions 
cannot  be  presumed  to  have  been 
conducted  on  an  arms-length  basis,  the 
Commission  believes  it  necessary  to 
highlight  the  financial  effect  of  these 
transactions  by  requiring  specific 
disclosure  on  the  face  of  the  financial 
statements.  The  Commission  also 
proposes  to  retain  its  requirements  for 
disclosure  of  amounts  eliminated  or  not 
eliminated  in  any  related  consolidated 
financial  statements. 

Rule  l-02(t)  of  S-X  would  be  amended 
to  conform  the  definition  of  related 
party  to  that  in  SFAS  No.  57. 

4.  Rule  4-09  of  S-X  would  be  deleted 
in  its  entirety.  This  rule,  requiring 
current  replacement  cost  information, 
does  not  apply  to  financial  statements 
ending  on  or  after  December  25, 1980. 

5.  Article  5-A  of  S-X  would  be 
deleted  in  its  entirety  as  duplicative  of 
SFAS  No.  7.  "Accounting  and  Reporting 
by  Development  Stage  Enterprises." 
SFAS  No.  7.  however,  is  applicable  only 
to  a  full  set  of  financial  statements 
purporting  to  present  financial  position, 
results  of  operations  and  changes  in 
financial  position  in  accordance  with 
GAAP.  Therefore,  a  new  rule  {§  210.10- 
01(a)(7))  is  being  proposed  for  inclusion 
in  Article  10.  "Interim  Financial 
Statements. "  to  require  an  equivalent 
presentation  for  interim  financial 
reporting  by  development  stage 
enterprises. 

6.  Article  8  of  S-X  on  Committees 
Issuing  Certificates  of  Deposit  would  be 
deleted  in  its  entirety  since  the  forms 
prescribed  for  registering  these 
securities  have  been  rescinded. 

C.  The  following  amendments  are 
proposed  to  conform  requirements  or 
definitions  of  different  rules  and  forms. 


1.  Rule  3-03(d)  of  S-X.  Rule  10- 
01(b)(8)  of  S-X,  and  Item  21(c)(3)  of 
Form  S-18  would  be  revised  to  conform 
the  rules  to  each  other.  The  rules  pertain 
to  statements  and  adjustments  required 
in  unaudited  interim  financial 
information. 

2.  Rule  3-15(a)  of  S-X  would  be 
revised  to  incorporate  the  presentation 
requirements  of  Real  Estate  Investment 
Trusts  in  the  Rule  and  to  eliminate  a 
cross-reference  to  requirements 
presently  contained  in  Article  6. 

3.  The  income  statement  caption 
requirements  in  Article  10  of  S-X  would 
be  conformed  to  those  of  Article  9:  i.e.. 
investment  gains  or  losses  would  be 
shown  separately  regardless  of  size  for 
interim  as  well  as  for  annual  financial 
statements  for  registrants  reporting 
under  Article  9. 

4.  Item  6Gl(h)(ll)  of  Regulation  S-X 
would  be  amended  to  include  the 
presentation  guidance  in  Securities  Act 
Release  No.  5133  (February  18,  1971  |36 
FR  44831 1)  that  previously  was  only 
referred  to  in  that  item. 

5.  Rule  5-01  of  Regulation  S-X  would 
be  amended  to  reflect  the  elimination  of 
Articles  5A  and  8,  and  to  correct 
typographical  errors  in  reference  to 
Article  9. 

Regulatory  Flexibility  Act 

John  S.  R.  Shad,  Chairman  of  the 
Commission,  has  certified  that  the 
proposed  amendments  will  not  have  a 
significant  economic  impact  on  any 
entity  subject  to  their  provisions,  and 
therefore,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  reason  for 
this  certification  is  that  the  proposed 
amendments  are  consistent  with  GAAP 
and  would  merely  codify  present 
interpretations,  and  therefore,  it  is 
anticipated  that  the  effects  of  the 
amendment  will  not  be  significant  for 
any  class  of  registrants  because  the 
compliance  burden  is  not  being  changed. 

Request  for  Comment 

The  Commission  invites  written 
comments  on  the  proposed  amendments, 
as  well  as  on  other  matters  that  might 
have  an  impact  on  these  proposals. 
Pursuant  to  section  23(a)(2)  of  the 
Securities  Exchange  Act.  the 
Commission  has  considered  the  impact 
of  these  proposals  on  competition  and  it 
is  not  aware  at  this  time  of  any  burden 
that  such  proposals,  if  adopted,  would 
impose  on  competition.  However,  the 
Commission  specifically  invites 
comments  as  to  whether  the  proposed 
amendments  would  have  an  adverse 
effect  on  competition.  Comments  on  this 
inquiry  will  be  considered  by  the 
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Commission  in  complying  with  its 
responsibilities  under  the  Act. 

List  of  Subjects  in  17  CFR  Parts  210,  229, 
230.  and  239 

Accounting,  Reporting  and  record- 
keeping requirements,  Securities. 

Text  of  Proposals 

The  Commission  hereby  proposes  to 
amend  Title  17.  Chapter  II,  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  210— FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  FINANCIAL 
STATEMENTS,  SECURITIES  ACT  OF 

1933,  SECURITIES  EXCHANGE  ACT  OF 

1934,  PUBLIC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940,  AND 
ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975 

1.  The  authority  cittition  for  Part  210 
would  continue  to  re^d  in  part  as 

follows:  1 

Authority:  Sees.  6,  7.  9. 10. 12. 13. 15. 19.  23. 

4H  Sidl.  78,  79.  ds  amended.  81.  as  amended, 
85.  as  amended.  892,  as  amended,  894.  895.  as 
ami'nded.  901.  as  amended,  sees.  5.  14.  20.  49 
Slat.  812.  827,  8:13  sees.  B.  30.  31.  38.  54  Stat. 
803.  836.  838.  841:  15  U.S.C.  77f.  77g.  77h.  77j. 
77s.  78/.  78m.  780.  78w.  79e.  79n.  79t.  80a-8. 
80a-29.  80a-30.  80a-37. 


2.  By  revising  paragraph  (t)  of  §  210.1- 
02  to  read  as  follows: 

§  210.1-02    Definitions  of  terms  used  in 
Regulation  S-X  (17  CFR  Part  210). 

(t)  Related  parties.  The  term  "related 
parties"  is  used  as  that  term  is  defined 
in  the  Glossary  to  Statement  of 
Financial  Accounting  Standards  No.  57. 
"Related  Party  Disclosures." 
•         *         *         •         * 

3.  By  revising  paragraph  (a)  of  §  210.3- 

01  to  read  as  follows: 

§  210.3-Ot    Consolidated  balance  streets. 

(a)  There  shall  be  filed,  for  the 
registrant  and  its  subsidiaries 
consolidated,  audited  balance  sheets  as 
of  the  end  of  each  of  the  two  most  recent 
fiscal  years.  If  the  registrant  has  been  in 
existence  for  less  than  one  fiscal  year, 
there  shall  be  filed  an  audited 
consolidated  balance  sheet  as  of  a  date 
within  135  days  of  the  date  of  filing  the. 
registration  statement. 

*  *  •  «  • 

4.  By  revising  pariigraph  (a)  of  §  210.3- 

02  to  read  as  follows: 

§  210.3-02    Consolidated  statements  of 
income  and  changes  In  financial  position. 

pi)  1  here  shall  be  filed,  for  the 
registrant  and  its  subsidiaries 
consolidated  and  for  its  predecessors, 
audited  statements  of  income  and 


changes  in  financial  position  for  each  of 

the  three  fiscal  years  preceding  the  date 

of  the  most  recent  audited  balance  sheet 

being  filed.  If  the  registrant  (including 

predecessors)  has  been  in  existence  for 

less  than  three  fiscal  years,  there  shall 

be  filed  audited  statements  of  income 

and  changes  in  financial  position  for  the 

periods  from  inception  to  the  date  of  the 

balance  sheet  presented  under  §  210.3- 

01(a). 

,         *         «         *       ,  * 

5.  By  revising  paragraph  (d)  of  §  210.3- 
03  to  read  as  follows: 

§  210.3-03    Instructions  to  incon»e 
statement  requirements. 

•  «         •         *         * 

(d)  Any  unaudited  interim  financial 
statements  furnished  shall  reflect  all 
adjustments  which  are,  in  the  opinion  of 
management,  necessary  to  a  fair 
statement  of  the  results  for  the  interim 
periods  presented.  A  statement  to  that 
effect  shall  be  included.  Such 
adjustments  shall  include,  for  example, 
appropriate  estimated  provisions  for 
bonus  and  profit  sharing  arrangements 
normally  determined  or  settled  at  year- 
end.  If  all  such  adjustments  are  of  a 
normal  recurring  nature,  a  statement  to 
that  effect  shall  be  made;  otherwise, 
there  shall  be  furnished  information 
describing  in  appropriate  detail  the 
nature  and  amount  of  any  adjustments 
other  than  normal  recurring  adjustments 
entering  into  the  determination  of  the 

results  shown. 

•         *         *         It         ' 

6.  By  revising  paragraph  (b)(1) 
introductory  text  of  §  210.3-05  to  read  as 
follows: 

i^  210.3-05     Financial  statements  of 
businesses  acquired  or  to  be  acquired. 

(b)  Periods  to  be  presented.  (1)  If 
securities  are  being  registered  to  be 
offered  to  the  security  holders  of  the 
business  to  be  acquired,  the  financial 
statements  specified  in  §§  210.3-01  and 
210.3-02  shall  be  furnished  for  the 
business  to  be  acquired,  except  as 
provided  otherwise  for  filings  on  Form 
S-14.  In  all  other  cases,  financial 
statements  of  the  business  acquired  or 
to  be  acquired  shall  be  filed  for  the 
periods  specified  in  this  paragraph  or 
such  shorter  period  as  the  business  has 
been  in  existence.  The  financial 
statements  covering  fiscal  years  shall  be 
audited  except  as  provided  in  Item  15  of 
Schedule  14A,  (§  240.14a-01  of  this 
chapter)  with  respect  to  certain  proxy 
statements  or  in  a  registration  statement 
filed  on  Forms  S-14.  S-4  or  F^  (§  239.23, 
25  or  34  of  this  chapter).  The  periods  for 
which  such  financial  statements  are  to 
be  filed  shall  be  determined  using  the 


conditions  specified  in  the  definition  of 
significant  subsidiary  in  Rule  1-02  of 
Regulation  S-X  (§  210.1-02).  The 
determination  shall  be  made  by 
comparing  the  most  recent  annual 
financial  statements  of  each  such 
business  to  the  registrant's  most  recent 
annual  consolidated  financial 
statements  filed  at  or  prior  to  the  date  of 
acquisition.  However,  if  the  registrant 
made  a  significant  acquisition 
subsequent  to  the  latest  fiscal  year-end 
and  filed  a  report  on  Form  8-K  which 
included  audited  financial  statements  of 
such  acquired  business  for  the  periods 
required  by  Rule  3-05.  (§  210.3-05)  and 
the  pro  forma  financial  information 
required  by  Article  11  of  Regulation  S-X, 
(§  210.11)  the  tests  specified  may  be 
made  by  using  the  pro  forma  amounts 
for  the  latest  fiscal  year  in  the  report  on 
Form  8-K  rather  than  by  using  the 
historical  amounts  for  the  latest  fiscal 
year  of  the  registrant.  The  tests  may  not 
be  made  by  "annualizing"  data. 

(i)  *  ♦   • 
•         •        •        •        • 

7.  By  revising  §  210.3-10  to  read  as 
follows: 

§  210.3-10    Financial  statements  of 
guarantors  and  affiliates  wtiose  securities 
collateralize  an  issue  registered  or  being 
registered. 

(a)  For  each  guarantor  of  any  class  of 
securities  of  a  registrant  and  for  each  of 
the  registrants  affiliates  whose 
securities  constitute  a  substantial 
portion  of  the  collateral  for  any  class  of 
securities  registered  or  being  registered, 
there  shall  be  filed  the  financial 
statements  that  would  be  required  if  the 
guarantor  or  affiliate  were  a  registrant 
and  required  to  file  financial  statements. 
However,  financial  statements  need  not 
be  filed  pursuant  to  this  provision  for 
any  person  whose  statements  are 
otherwise  separately  filed  with  the 
registration  statement,  proxy  statement 
or  periodic  report  on  an  individual  basis 
or  on  a  basis  consolidated  with  its 
subsidiaries. 

(b)  For  the  purposes  of  this  provision, 
securities  of  a  person  shall  be  deemed  to 
constitute  a  substantial  portion  of 
collateral  if  the  aggregate  principal 
amount,  par  value,  or  book  value  of  the 
securities  as  carried  by  the  registrant,  or 
the  market  value  of  such  securities, 
whichever  is  the  greatest,  equals  20 
percent  or  more  of  the  principal  amount 
of  the  secured  class  of  securities. 

8.  By  revising  paragraph  (a)  of  §  210.3- 
15  to  read  as  follows: 
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§  210.3-15    Special  provisions  as  to  real 
estate  Investment  trusts. 

(alp.j  The  income  statement  prpp<*red 
pursuant  to  §  210.5-03  shall  include  the 
following  additional  captions  between 
those  required  by  §  210.5-03.15  and  16: 
(i)  Incoiiie  iir  loss  before  gain  or  loss  on 
sale  of  properties,  extraordinary  it*  nis 
a.'.d  cumulative  tffer.ts  of  accounting 
changes.  urA  (li)  gain  or  loss  on  Sctle  of 
properties,  less  aj'plicable  income  ta.x. 
(2)  The  balance  sh»:e!  lequired  by 
§  210.5-02  shall  set  foi  th  in  lieu  of  the 
C3;ificns  required  by  5-02.31(.h)(3):  |i) 
The  balance  of  undist;  ibuled  income 
from  other  than  -.jain  cr  luss  en  sale  of 
properties  and  (ii)  accumul.ited 
undistributed  net  reclizcd  gain  or  loss 
on  s.ile  of  properties.  Tht;  Jnforrr.aticn 
specified  in  5  310.3-04  sh.Ul  bo  modified 
similarly. 


9.  By  revising  paragraph  (;<)  of  J  210.4- 
08  to  read  as  follows: 

§  210.4-C8    General  notes  tc  (inancUl 
statements. 


(g)  Summarized  financial  information 
of  subsidiaries  /?:>?  consolidaUd  and  50 
percent  or  less  oi\ned persons.  (1)  The 
summarized  information  as  to  assets, 
liabilities  and  results  of  operations  as 
detailed  in  §  210.1-O2(ah)  shall  be 
presented  in  notes  to  the  financial 
statements  on  an  individual  or  group 
basis  for  subsidiaries  not  consolidated 
and  for  50  percent  or  less  owned 
persons  accounted  for  by  the  equity 
method  by  the  registrant  or  a  subsidiary 
of  the  registrant,  is  such  subsidiaries 
individually  or  in  the  aggregate,  or  such 
50  percent  or  less  owned  persons 
Individually  or  in  the  aggregate  meet  the 
criteria  in  §  210.1-02(v)  for  a  significant 
subsidiary. 

(2)  Suiiin-.arized  financial  inform.ation 
shall  be  presented  insofar  as  is 
practicable  as  of  the  same  dates  and  for 
the  same  periods  as  the  audited 
consolidated  financial  statements 
provided  and  shall  include  the 
disclosures  prescribed  by  §  2!0.1-02(aa). 
Summari/fd  information  or  subsidiaries 
not  consolidated  shall  not  be  combined 
for  disclosure  purposes  with  the 
summarized  information  of  .50  percent  or 
less  owned  persons,  nor  shall 
summarized  information  of  loss  entities 
be  combined  with  that  of  entities  with 
net  income.  If  the  above  conditions  are 
met  on  an  aggregate  basis  by  any 
combination  of  subsidiaries  not 
consolidated  and  50  percent  or  less 
owned  persons,  the  summarized 
financial  information  required  by 
paragraph  (g|(l)  of  this  section  shall  be 


provided  for  all  such  subsidaries  and 
persons. 

•  •  e  •  • 

9.  By  revising  paragraph  (j)  of  §  210.4- 
08  to  read  as  follows: 

§  210.4-08    General  notes  to  financial 

statements. 

«  •  •  •  • 

( j  I  Leased  assets  end  lease 
commitments  of  regulated  enterprises 
subject  to  the  rate-making  process. 

(1)  This  section  is  applicable  to  all 
regulated  enterprises  subject  to  the  rate- 
moking  process  that  do  not  record 
capital  leases  (as  defined  by  Statement 
of  Financial  Accounting  Standards  No. 
13)  as  assets  with  associated  liabilities. 

(2)  The  following  information  shall  be 
provided  for  capital  leases  covered  by 
this  rule. 

(i)  As  of  the  date  for  each  required 
balance  sheet,  the  aggregate  amounts  of 
the  assets  and  liabilities  that  would 
have  been  recorded  in  the  accounts  had 
all  leases  meeting  the  definition  of  a 
capital  lease  been  recorded. 

(ii)  For  each  period  for  which  an 
income  statement  is  required,  the 
aggregate  effect  on  expenses  had  all 
assets  obtained  through  leases  meeting 
the  definition  of  a  capital  lease  been 
recorded  as  assets  with  associated 
liabilities  and  any  additional 
information  management  believes  is 
necessary  as  to  the  rate-making  process. 

•  •  •  *  e 

11.  By  removing  paragraph  (k)  of 
§  210.4-08  and  by  redesignating 
paragraph  (1)  as  paragraph  (k). 

12.  By  revising  the  heading  and 
subparagraph  (1)  of  newly  designated 
paragraph  (k),  and  by  removing  newly 
designatv.'d  paragraphs  (k)(3)  and  (4)  as 
follows: 

§210.4-08    General  notes  to  financial 
statements. 

•  e  *  •  • 

(k)  Related  party  transactions  which 
affect  the  financial  statements.  (1) 
Related  party  transactions  should  be 
identified  and  the  amounts  stated  on  the 
face  of  the  balance  sheet,  income 
statement,  or  statement  of  changes  in 
financial  position. 

(2)*   •   * 


$210.4-09    {Removed I 

13.  By  removing  §  210.4-09  in  its 
entirety. 

14.  By  revising  {  210.5-01  to  read  as 
follows: 


§  210.5-01     Application  of  §§  210.5-01  to 
21C.S-C4. 

Sections  210.5-01  to  210.5-04  shall  be 
applicable  to  financial  statements  filed 
for  all  persons  except — 

(a)  Registered  investments  companies 
(see  §§  210.6-01  to  210.6-10). 

(b)  Employee  stock  purchase,  savings 
and  similar  plans  (see  §§  210.6A-01  to 
210.6A-O5). 

(c)  Insurance  companies  (see 
S§  210.7-O1  to  210.7-05). 

(d)  Bunk  holding  companies  and 
banks  (see  §§  210.9-01  to  210.9-07). 

(e)  Brokers  and  dealers  when  filing 
Form  X-17A-5  [249.617]  (see  §§  240.17a- 
5  and  240.17a-10  under  the  Securities 
Exchange  Act  of  1934). 

15.  By  revising  pargraph  6(a)  of 
§  210.5-02  to  read  as  follows: 

§  210.5-02    Balance  sheets. 

(b)  Inxen'.orips.  (a)  State  separately  in  the 
balance  sheet  or  in  a  note  thereto,  if 
pra(  ticoble.  the  amounts  of  major  classes  of 
inventory  such  as:  (1)  finished  goods:  (2) 
inventoried  costs  relating  to  long-term 
contracts  or  programs  (sec  (dj  below  and 
§  210.4-05):  (3)  work  in  process  (see  {  210.4- 
05):  (4)  raw  materials:  and  (5)  supplies.  If  the 
method  of  calculating  a  LIFO  inventory  does 
not  allow  for  the  practical  determination  of 
amounts  iissigned  to  major  classes  of 
inventory,  the  amounts  of  those  classt's  may 
be  stated  under  cost  flow  assumptions  other 
than  LIKO  with  the  excess  of  such  total 
amount  c.  er  the  aggregate  LIFO  amount 
shown  as  a  deduction  to  arrive  at  the  amoiinf 
of  !hp  LIFO  inventory. 


16.  By  removing  §§  210.5A-01  and 
210.5A-^2  (.-Xrticle  5A)  in  their  entirety. 

17.  By  removing  §§  210.8-01,  210.8-02 
and  210.8-03  (Article  8)  in  their  entirety. 

18.  By  revising  the  last  sentence  of 
paragraph  (a)(3)  of  §  210.10-01  to  read 
as  follows: 

§  210.10-01     Interim  financial  statements. 

(a)  •   •    • 

(3)  '    '   '  Notwithstanding  these  tests. 
Rule  4-02  of  Regulations  S-X  applies 
and  de  minimis  amounts  therefore  need 
not  be  shown  separately,  except  that 
registrants  reporting  under  §  210.9  shall 
show  investment  securities  gains  or 

losses  separately  regardless  of  size. 

«         *         «         •         • 

19.  By  adding  a  new  paragraph  (a)(7) 
to  5  210.10-01  to  read  as  follows: 

§  210.10-01     Interim  financial  statements. 

(a)-   •   • 

(7)  In  addition  to  the  financial 
statements  required  by  paragraphs  (a) 
(2).  (3)  and  (4)  of  this  section,  registrants 
in  the  development  stage  shall  provide 
the  cumulative  financial  statements 
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(condensed  to  the  same  degree  as 
allowed  in  this  paragraph)  and 
disclosures  required  by  Statement  of 
Financial  Accounting  Standards  No.  7. 
"Accounting  and  Reporting  by 
Development  Stage  Enterprises"  to  the 
date  of  the  latest  balance  sheet 
presented. 

*  *         «         *         « 

20.  By  revising  §  2io.l(>-01(b)(8)  to 
read  as  follows: 

§  210.10-01     Interim  financial  statement. 

*  •         «         «         * 

(b)  ♦   •  *  I 

(8)  Any  unaudited  interim  financial 
statements  furnished  shall  reflect  all 
adjustments  which  are.  in  the  opinion  of 
management,  necessary  to  a  fair 
statement  of  the  results  for  the  interim 
periods  presented.  A  statement  to  that 
effect  shall  be  included.  Such 
adjustments  shall  include,  for  example, 
appropriate  estimated  provisions  for 
bonus  and  profit  sharing  arrangements 
normally  determined  or  settled  at  year- 
end.  If  all  such  adjustments  are  of  a 
normal  recurring  nature,  a  statement  to 
that  effect  shall  be  made:  otherwise, 
there  shall  be  furnished  information 
describing  in  appropriate  detail  the 
nature  and  amount  of  any  adjustments 
other  than  normal  recurring  adjustments 
entering  into  the  determination  of  the 
results  shown. 

*  •         «         *     ,    * 

21.  By  redesignating  paragraphs  (a)  (5) 
and  (6)" of  §  210.11-01  as  (a)  (6)  and  (7) 
respedively,  and  by  adding  a  new 
paragraph  (a)(5)  to  read  as  follows: 

§  210.1 1-01    Presentation  requirements. 

(a)  '   *  * 

(5)  During  the  moit  recent  fiscal  year 
or  subsequent  interim  period  for  which  a 
balance  sheet  is  required  by  §  210.3-01, 
the  registrant  has  acquired  one  or  more 
real  estate  operations  or  properties 
which  in  the  aggregate  are  significant,  or 
since  the  date  of  the  most  recent 
balance  sheet  filed  pursuant  to  that 
section  the  registrant  has  acquired  or 
proposes  to  acquire  one  or  more 
operations  or  properties  which  in  the 
aggregate  are  significant. 
***** 

22.  By  redesignating  paragraphs  5  and 
6  of  the"  Instructions  to  §  210.11-02(b)  as 
t>  and  7  respectively;  and  by  adding  a 
new  paragraph  5  to  the  Instructions  to 
read  as  follows: 


§  210.11-02    Preparation  requirements. 


(b)  •   ■  * 

Instructions.  *  *  * 
5.  Adjustments  to  reflect  the 
acquisition  of  real  estate  operations  or 


properties  for  the  pro  forma  income 
statement  shall  include  a  depreciation 
charge  based  on  the  new  accounting 
basis  for  the  assets,  interest  financing 
on  any  additional  or  refinanced  debt, 
and  other  appropriate  adjustments  that 
can  be  factually  supported.  See  also 
Instruction  4  above. 


PART  229— STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

23.  The  authority  citation  for  Part  229 
would  continue  to  read  as  follows: 

Authority:  Sees  6.  7,  8. 10, 19(a),  48  Stat.  78, 
79,  81,  85;  sees.  12. 13, 14, 15(d),  23(a),  48  Stat. 
892,  894,  901;  sees.  205.  209.  48  Stat.  906,  908: 
sec.  203(a),  49  Stat.  704:  sees.  1,  3,  8,  49  Stat. 
1375, 1377, 1379:  sec.  301,  54  Stat.  857:  sees.  8, 
202.  68  Stat.  685.  686;  sees.  3.  4,  5,  6,  78  Stat. 
565-568,  569,  570-574;  sec.  1.  79  Stat.  1051; 
sees.  1,  2.  3.  82  Stat.  454.  455;  sees.  1.  2.  3-5, 
28(c)  84  Stat.  1435,  1497;  sec.  105(b),  88  Stat. 
1503:  sees.  8,  9, 10, 11, 18,  89  Stat.  117, 118, 
119,  155;  15  U.S.C.  77f,  77g,  77h,  77\.  77s(a). 
78/,  78m,  78n.  78/(d),  78w(a)  *  '   * 

24.  By  revising  paragraph  (b)(ll)  of 
§  229.601  to  read  as  follows: 

§  229.601     Extiibits 

*  *  *  «  • 

(b)  *   *   * 

(11)  Statement  re  computation  of  per 
share  earnings.  A  statement  setting 
forth  in  reasonable  detail  the 
computation  or  per  share  earnings, 
unless  the  computation  can  be  clearly 
determined  from  the  material  contained 
in  the  registration  statement  or  report. 
The  information  with  respect  to  the 
computation  of  per  share  earnings  on 
both  primary  and  fully  diluted  bases, 
presented  by  exhibit  or  otherwise,  must 
be  furnished  even  though  the  amount  of 
per  share  earnings  on  the  fully  diluted 
basis  is  not  required  to  be  stated  under 
the  provisions  of  Accounting  Principles 
Board  Opinion  No.  15.  That  Opinion 
provides  that  any  reduction  of  less  than 
3%  need  not  be  considered  as  dilution 
(see  footnote  to  paragraph  14  of  the 
Opinion)  and  that  a  computation  on  the 
fully  diluted  basis  which  results  in 
improvement  of  earnings  per  share  not 
be  taken  into  account  (see  paragraph  40 
of  the  Opinion). 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

25.  The  authority  citation  for  Part  239 
would  continue  to  read  in  part  as 
follows: 


Authority:  The  Securities  Act  of  1933. 15 
U.S.C.  77a,  et  seq.*   *   ' 

§239.28    (Amended) 

26.  By  revising  Item  21  in  Form  S-18  in 
§  239.28  to  read  as  follows: 

(Form  S-18  does  not  appear  in  the  Code  of 
Federal  Regulations.) 

§  239.28  Form  S-18,  optional  form  for 
the  registration  of  securities  to  be  sold 
to  the  public  by  the  issuer  for  an 
aggregate  cash  price  not  to  exceed 
$7,500,000. 


Item  21.  Financial  Statements 


(c)  •  •  • 

(3)  Any  unaudited  interim  financial 
statements  furnished  shall  reflect  all 
adjustments  which  are,  in  the  opinion  of 
management,  necessary  to  a  fair  statement  of 
the  results  for  the  interim  periods  presented. 
A  statement  to  that  effect  shall  be  included. 
Such  adjustments  shall  include,  for  example, 
appropriate  estimated  provisions  for  bonus 
and  profit  sharing  arrangements  normally 
determined  or  settled  at  year-end.  If  all  such 
adjustments  are  of  a  normal  recurring  nature, 
a  statement  to  that  effect  shall  be  made:  ^ 

otherwise,  there  shall  be  furnished 
information  describing  in  appropriate  detail 
the  nature  and  amount  of  any  adjustments 
other  than  normal  recurring  adjustments 
entering  into  the  determination  of  the  results 
shown. 

Statutory  Authority 

These  amendments  are  bemg  proposed 
pursuant  to  authority  in  Sections  6,  7,  8, 10 
and  19(a)  (15  U.S.C.  77f,  77g,  77h.  77j,  77s(a)| 
of  the  Securities  Act  of  1933:  Sections  12, 13. 
14, 15(d)  and  23(a)  [15  U.S.C.  78/,  78m.  78n, 
780(d).  78w(a)|  of  the  Securities  Act  of  1934; 
Sections  5(b).  14  and  20(a)  [15  U.S.C.  79e(b), 
79n,  79t(a)]  of  the  Public  Utility  Holding 
Company  Act  of  1935;  and  Sections  8,  30.  31, 
and  38(a)  [15  U.S.C.  80a-8,  80a-29,  80a-30, 
80a-37(a)|  of  the  Investment  Company  Act  of 
1940. 

By  the  Commission. 
Shirley  E.  Mollis, 
Assistant  Secretary. 
June  6, 1985. 
Regulatory  Flexibility  Act  Certification 

I,  John  S.R.  Shad,  Chairman  of  Itie 
Securities  and  Exchange  Commission,  hereby 
certify,  pursuant  to  5  U.S.C.  6051b)  that  the 
proposed  amendments  to  rescind  obsolete  or 
duplicative  language  and  rules,  clarify  or 
conform  certain  language,  and  correct 
technical  omissions  and  errors  in  the  affected 
areas,  contained  in  Securities  Act  Release 
No.  33-6585  will  not  have  a  significant 
economic  impact  on  any  entity  subject  to  its 
provisions  and,  therefore,  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities.  The  reasons  for  this 
certification  is  that  it  is  anticipated  that  the 
effects  of  the  amendments  will  not  be 
significant  for  any  class  of  registrants 
because  the  proposed  amendments  are 
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lonitistent  with  generally  accepted 

a(  counlinjt  principles  su  ihdt  the  complifince 

burden!  is  not  being  rhjnged. 

John  S  R  Shad 

Chairman. 

|une  6.  1985 

|FR  Doc  8S-14427  Filed  6-1 7-85:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 

{Docket  No.  RM79-76-136  (Utah-5),  RM79- 
76-137  (Utah-61 

High-Cost  Gas  Produced  From  Tight 
Formations;  Utah 

agency:  Kederal  Encrjiy  Regulatory 

Conimission.  DOE. 

action:  Notice  of  proposed  nilemdking. 

summary:  The  Federdl  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978. 15  U.S.C.  3301-3432 
(1982).  to  designate  certain  types  of 
natural  gas  as  high-cosl  gas  where  the 
Commission  determines  that  the  gas  is 
produced  under  conditions  which 
present  extraordinary  risks  or  costs. 
Under  section  107(r)(5).  the  Commission 
issued  a  final  regulation  designating 
natural  gas  produced  from  light 
formations  as  high-cos?  gis  which  may 
receive  an  incentive  price  (18  CFR 
271.703  (1983)).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendafioris  of  areas  for     ' 
designation  as  tight  formations.  This 
Notice  of  Proposed  Rulemaking  bj  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Reoulation  contains  an 
amended  order  from  the  State  of  I'fah. 
Board  of  Oil.  Gas  and  Mining  (I'tah) 
concerning  the  designation  as  tight 
formations  the  Dakota  and  Morrison 
Form.itions  under  §  271.703(d).  On 
August  18. 1982.  Utah  submitted  to  the 
Commission  a  request  that  a  portion  of 
the  Dakota  Foiinafion  and  the  Morrison 
P'urmation  located  in  Grand  and  Uint.ih 
Counties.  Utah,  each  be  designated  as  a 
tisht  formation.  A  Notice  of  Proposed 
Riilemaking  was  issued  for  each  Docket 
on  September  22. 1982.  Utah  held  a 
hearing  |une  23  and  24.  15*83.  to  receive 
supplemental  evidence  in  response  to 
<]iiestions  raised  by  Commission  staff 
and  resubmitted  its  recommendation.  A 
second  Notice  of  Proposed  Rulemaking 
was  issued  November  31"  1983.  for  each 
Docket  from  which  a  public  hearing  w.is 
requested.  The  Commission  held  a 
public  hearing  on  March  29.  1984.  and 


six  parties  participated.  By  letter  the 
Commission  staff  submitted  its 
comments  in  thdse  matters  to  Utah  for 
review.  Utah  held  a  public  hearing  on 
September  27. 1984.  On  December  24. 

1984.  Utah  submitted  to  the  Commission 
an  amended  order,  dated  October  25. 
19«4.  which  finds  that  the  entire 
Morrison  Formation  and  portions  of  the 
Dakota  Formation  do  not  satisiy  the 
Commissions  guidelines.  On  May  24, 

1985.  Utah  submitted  to  the  Commission 
an  erratum  order  which  corrected  the 
county  description  in  the  order  dated 
October  25. 1984. 

DATE:  Comments  on  the  proposed  rule 
are  due  on  July  29.  1985. 

Public  Mearing:  No  public  hearing  is 
scheduled  in  this  docket  as  yet.  Writ  en 
requests  for  a  public  hearing  are  due  on 
I;:ne  27.  1985. 

ADDRESS:  Comments  and  requests  for 
hearing  must  be  filed  with  the  Office  of 
the  Secretary.  825  North  Capitol  Street. 
NE..  Washington.  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
W.  Thomas  Rosemond.  (202)  357-9144, 
or  Victor  Zabel.  (202)  357-8016. 

Usued:  June  12.  1985. 

I.  Background 

On  August  18. 1982.  the  Stale  of  Utah. 
Board  of  Oil.  Gas  and  Miring  (Utah) 
submitted  to  the  Commission  a 
recommendation,  in  accordance  with 
§  271.703  of  the  Commissions 
regulations  (18  CFR  271.703  (1983)).  that 
a  portion  of  the  Dakota  Foirnation  and 
the  Morrison  Formation  located  in 
Grand  and  Uintah  Counties.  Utah,  each 
be  designated  as  a  tight  formation. 
Pursuant  to  i  271.703(c)(4)  of  the 
rt^uldtions,  a  Notice  of  Pioposed 
Rulemaking  was  issued  on  September 
22.  1982.  to  determine  whether  Utah's 
recommendations  should  be  adopted. 
The  United  States  Department  of  the 
Interior,  Minerals  Management  Service, 
concurred  with  Utah's  recommendation. 
Three  comments  were  submitted  for  this 
notice,  all  in  support  of  the 
recommendation  and  no  requests  for  a 
hearing  were  made. 

On  .'Xpri!  4.  1983.  Commission  staff 
requested  that  Utah  submit 
supplemental  information  to  support  all 
prcstimulation  flow  rates  submitted  for 
those  wells  shown  in  Exhibit  |  and 
Exhibit  K  of  the  application  since  a 
sample  of  well  completion  repoi  !s 
reviewed  by  Commission  st.iff  at  the 
Utah  office  indicated  discrepancies  with 
the  data  filed. 

On  lune  23  and  June  24.  1983.  Utah 
held  a  hearing  on  the  subject 
information's  recommendations.  After 
the  hearing,  however.  Utah  made  no 
changes  in  its  original  recommendation 


although  it  did  supplement  the  record 
before  the  Commission  with  additional 
data  on  September  19. 1983.  Three 
parlies  appeared  at  the  rehearing  to 
protect  the  recommendation.  The  Un'ted 
StatCo  Department  of  the  Interior. 
Bureau  of  Land  Management,  now 
charged  with  responsibility  over  the 
federal  portion  of  the  designated  area, 
recommended  lo  the  Commission  in  a 
letter  dated  August  10, 1983.  that  the 
application  be  denied.  In  view  of  the 
protests  and  the  additional  d-ita.  a 
Notice  of  Proposed  Rulemaking  was 
again  issued  on  November  30. 198J.  for 
each  Docket.  Three  comments  were  ■ 
submitted  in  opposition  to  the 
recommendation  and  a  public  hearing 
was  requested. 

The  Commission  held  a  public  hearing 
on  March  29.  1984.  and  six  parties 
participated.  On  August  8. 1984,  a  letter 
was  submitted  to  Utah  and  the  Bureau 
of  Land  Management  outlining  the  FERC 
staff  position  with  respect  to  the  Dakota 
and  Morrison  Formations.  On  August  20. 
1984.  the  BLM  submitted  to  the 
Commission  its  concurrence  to  the 
Commission  staff  proposals.  On 
September  7,  1984.  the  Utah  Board  by 
telephone  requested  the  transcript  and 
the  prepared  statements  of  the 
participants  of  the  public  hearing  held 
by  the  Commission  on  March  29. 1984.  .X 
publ'c  hearing  was  held  by  Utah  on 
September  27.  1984.  On  December  24. 
1!JM.  the  Utah  Board  submitted  to  the 
Commission  an  amended  order,  dated 
October  25.  1984.  which  now  finds  that  a 
piirlion  of  the  Dak-Ma  Formation  does 
not  satisfy  the  Commissions  guidelines 
and  the  entire  Morrison  area  does  not 
meet  the  guidelines  and  should  not  be 
designatt'd  as  a  tight  formation.  The 
order  accurately  describes  the 
Township.  Range,  and  Section,  but  only 
refers  to  Uintah  county  when  in  fiict  the 
subject  property  is  located  in  Grand  and 
Uintah  Counties.  On  May  24, 1985.  Ut.ih 
submitted  to  the  Commission  an  erratum 
order  which  corrected  the  county 
description  in  the  order  dated  October 
25, 1'.?i54.  Utah's  recommendation  and  the 
additional  supporting  data  as  well  as  the 
data  presented  by  the  parties  in  protest 
of  the  recommendation  are  on  file  with 
the  Commission  and  are  available  for 
p  iblic  inspection. 

II.  Description  of  .\mended  Dakota 
Formation  Recommendation 

Utah's  original  order,  TGF-1041A).  m 
Cause  No.  TGF-104  dated  May  27. 19H2. 
is  amended  to  eliminate  all  Dakota 
acreage  except  Townships  12  through  15 
1/2  South.  Ranges  20  through  26  East, 
Grand  and  L'intah  Counties,  Utah,  and 
to  redesignate  the  area  recommended 
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for  approval  as  a  tight  gas  formation  as 
follows:  T 

Township  12  South.  Rfangies  21  through  25 

East 
Township  13  South.  Ranges  20  through  26 

East  \ 

Township  14  South.  Ranges  20  through  26 

East 
Township  15  South.  Rimges  20.  W/2  21.  N/2 

23.  and  24  through  36  East 
Township  15  1/2  South.  Ranges  24  through  26 

East  I 

III.  Discussion  of  Amended  Dakota 
Formation  Recommendation 

Utah's  amended  order  asserts  that  the 
permeability  and  production  data 
submitted  for  portions  of  Townships  12 
through  15'/2  South,  Ranges  20  through 
26  East  satisfy  the  FERC  permeability 
and  production  guidelines. 

Accordingly,  pursuant  to  the  authority 
delegated  to  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  by 
Commission  Order  No.  97.  |Reg. 
Preambles  1977-1981]  FERC  Stats,  and 
Regs.  1130,180  (1980).  the  Director  gives 
notice  of  the  proposal  submitted  by 
Utah  that  the  Dakota  Formation,  as 
described  and  delineated  in  Utah's 
amended  recommendation  as  filed  with 
the  Commission,  be  designated  as  a 
tight  formation  under  §  271.703. 

W.  Discussion  of  Morrison  Formation 
Recommendation 

Utah  claims  in  its  submission  that 
based  upon  the  entire  record  in  Cause 
No.  TGF-104.  the  entire  Morrison 
Formation  does  not  satisfy  the 
guidelines.  Order  No.  TGF-104(B).  dated 
May  27. 1982,  is  amended  to  recommend 
that  the  Morrison  Formation  not  be 
designated  as  a  tight  formation. 

V.  Public  Comment  Procedures 

interested  persons  may  comment  on 
this  proposed  rulemaking  by  submitting 
written  data,  views  or  arguments  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC. 
20426,  on  or  before  July  29, 1985.  Each 
person  submitting  comment  should 
indicate  that  the  comment  is  being 
submitted  in  Docket  No.  RM79-76-136 
(Utah-5),  or  Docket  No.  RM79-76-137 
(Utah-6),  and  should  give  reasons 
including  supporting  data  for  any 
recommendations.  Comments  should 
include  the  name,  title,  mailing  address, 
and  telephone  number  of  one  person  to 
whom  communcations  concerning  the 
proposal  may  be  addressed.  An  original 
and  14  conformed  copies  should  be  filed 
with  the  Secretary  of  the  Commission. 
Written  comments  *vill  be  available  for 
public  inspection  at  the  Commission's 
Division  of  Public  Information.  Room 
1000,  825  North  Capitol  Street,  NE., 


Washington,  D.C.,  during  business 
hours. 

Any  persons  wishing  to  present 
testimony,  views,  data,  or  otherwise 
participate  at  a  public  hearing  should 
notify  the  Commission  in  writing  that 
they  want  to  make  an  oral  presentation 
and  so  request  a  public  hearing.  The 
person  shall  specify  the  amount  of  time 
requested  at  the  hearing,  and  should  file 
the  request  with  the  Secretary  of  the 
Commission  no  later  than  June  27, 1985. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas.  Incentive  price.  Tight 
formations. 

Accordingly,  the  regulations  in  Part 
271,  Subchapter  H,  Chapter  I,  Title  18, 
Code  of  Federal  Regulations,  will  be 
amended  as  set  forth  below,  in  the  event 
the  Commission  adopts  Utah's 
recommendation. 
Kenneth  A.  Williams, 
Director.  Office  of  Pipeline  and  Producer 
Regulation. 

PART  271— [AMENDED] 

Section  271.703  is  amended  as  follows: 

1.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101  et  seq.: 
Natural  Gas  Policy  Act  of  1978, 15  U.S.C. 
3301-3432:  Administrative  Procedure  Act, 
U.S.C.  .'>53. 

2.  Section  271.703  is  amended  by 
adding  paragraph  (d](136)  to  read  as 
follows: 

§  271.703    Tight  formations. 

•  *  *  *  « 

(d)  Designated  tight  formations. 

«         *         *         *         * 

(136]  Dakota  Formation  in  Utah. 
RM79-76-136  (Utah-5). 

(i)  Delineation  of  formation.  The 
Dakota  Formation  is  located  in  Grand 
and  Uintah  Counties.  Utah,  designated 
as  follows: 

Township  12  South,  Ranges  21  through  25 

East 
Township  13  South,  Ranges  20  through  26 

East 
Township  14  South.  Ranges  20  through  26 

East 
Township  15  South.  Ranges  20,  W/2  21.  N/2 

23.  and  24  through  26  East 
Township  15  Vi  South,  Ranges  24  through  26 

East 

(ii)  Depth.  The  Dakota  Formation's 
vertical  limits  are  defined  by  the  Dakota 
Silt  Formation  above  and  the  Morrison 
Formation  below.  The  average  thickness 
throughout  the  proposed  area  is 
approximately  200  feet  and  the  average 


depth  to  the  lop  of  the  Dakota  Formation 
is  8,925  feet. 

(FR  Doc.  85-14483  Filed  6-17-85:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 

Public  Comment  and  Opportunity  for 
Public  Hearing  on  Modification  of  the 
Pennsylvania  Permanent  Regulatory 
Program 

agency:  Office  of  SurfaceiMining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Proposed  rule. 

summary:  OSM  is  announcing 
procedures  for  the  public  comment 
period  and  for  a  public  hearing  on  the   • 
substantive  adequacy  of  a  program 
amendment  submitted  by  the    ■ 
Commonwealth  of  Pennsylvania  as  a 
modification  to  the  Pennsylvania 
Permanent  Regulatory  Program 
(hereinafter  referred  to  as  the 
Pennsylvania  program]  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendment 
provides  for  a  reduction  in  the  staffing 
level  for  the  Pennsylvania  Department 
of  Environmental  Resources,  the  State 
agency  which  administers  the 
Pennsylvania  program.  This  notice  sets 
forth  the  times  and  locations  that  the 
Pennsylvania  program  and  the  proposed 
amendment  are  available  forpublic 
inspectiqp.  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
program  elements,  and  the  procedures 
"that  will  be  followed  regarding  the 
public  hearing. 

DATES:  Written  comments  not  received 
on  or  before  4:00  p.m.,  on  July  18, 1985 
will  not  necessarily  be  considered. 

If  requested,  a  public  hearing  on  the 
proposed  modifications  will  be  held  on 
July  15, 1985  beginning  at  10:00  a.m.,  at 
the  location  shown  below  under 
ADDRESSES. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  Robert 
Biggi,  Harrisburg  Field  Office,  Office  of 
Surface  Mining.  101  South  2nd  Street. 
Suite  L-4,  Harrisburg,  Pennsylvania 
17101. 

If  a  public  hearing  is  held  its  location 
will  be:  The  Office  of  Surface  Mining, 
101  South  2nd  Street,  Suite  L-4, 
Executive  House.  Harrisburg, 
Pennsylvania  17101. 
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FOM  FURTHER  MFORMATtON  CONTACT 

Ri)l)crt  Diggi.  M.irrisburg  Kii'ld  Office. 

Office  of  Surface  Mining.  101  South  2nd 

Street.  Suite  L-4.  Harrisl)urg. 

Pennsylvania  17101.  Telephone:  (717) 

7H2-»(bo. 

SUPPLEMENTARY  INFORIMATION: 

I.  Public  Comment  Procedures 

Availability  of  Copies 

Copies  of  the  Pennsylvania  program, 
the  proposed  modification  to  the 
program,  a  listing  of  any  scheduled 
public  meetings  and  all  written 
comments  received  in  response  to  this 
notice  will  l)e  available  for  review  at  the 
OSM  offices  and  the  office  of  the  State 
regulatory  authority  listed  below. 
Monday  through  Friday.  8:00  a.m.  to  4:00 
p.m..  excluiiing  holidays. 
Ilarrisburg  Field  Office.  Office  of 

Surface  Mining.  101  South  2nd  Street. 

Suite  L-4.  Marrisburg.  Pennsylvania 

17101 
Office  of  Surface  Mining.  Reclamation 

and  Enforcement.  1 100  L  Street.  NW.. 

Washington.  D.C.  20240 
Pennsylvania  Department  of 

Environmental  Resources.  Third  and 

Locust  Streets.  Marrisburg. 

Pennsylvania  17120 

Writtfn  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  Marrisburg.  Pennsylvania, 
will  not  necessarily  be  considered  and 
included  in  the  Administrative  Record. 

Public  Hearitiii 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  by  the  close  of  business  July  3. 
1985.  If  no  one  requests  to  comment,  a 
public  hearing  will  not  be  held. 

If  only  one  person  requests  to 
comment,  a  public  meeting,  rather  than 
a  public  hearing,  may  be  held  and  the 
results  of  the  meeting  included  in  the 
Administrative  Record. 

Filing  of  a  written  stafrmenf  at  the 
time  of  the  hearing  is  requested  and  will 
greatly  assist  the  transcriber. 

Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  appropriate 
questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  al!  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  wish  to 


do  so  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  present  in  the  audience  who 
wish  to  comment  have  been  heard. 

Public  Meeting^ 

Persons  wishing  to  meet  with  OSM 
representatives  to  discuss  the  proposed 
amendments  may  request  a  meeting  at 
the  OSM  office  listed  under  ADDRESSES 
by  contacting  the  persons  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

All  such  meetings  are  open  to  the 
public  and.  if  possible,  notice  of 
meetings  will  be  posted  in  advance  in 
the  Administrative  Record.  A  written 
summary  of  each  public  meeting  will  be 
made  a  part  of  the  Administrative 
Record. 

II.  Background  on  the  Pennsylvania 
State  Program 

On  February  29. 1980.  the  Secretary  of 
the  Interior  received  a  proposed 
regulatory  program  from  the  State  of 
Pennsylvania.  On  October  22, 1980. 
following  a  review  of  the  proposed 
program  as  outlined  in  30  CFR  Part  732. 
the  Secretary  disapproved  the 
Pennsylvania  program.  The  State 
resubmitted  its  program  on  January  25. 
1982,  and  subsequently  the  Secretary 
approved  the  program  subject  to  the 
correction  of  minor  deficiencies. 
Information  pertinent  to  the  general 
background,  revisions,  modifications, 
and  amendments  to  the  proposed 
permanent  program  submission,  as  well 
as  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Pennsylvania  program 
can  be  found  in  the  July  30. 1982  Federal 
Register  notice  (47  FR  33050). 

III.  Submission  of  Program  Amendment 

On  May  7, 1905.  Pennsylvania 
submitted  to  OSM  pursuant  to  30  CFR 
732.17  a  proposed  amendment  to  the 
Pennsylvania  program  for  OSM's  review 
and  approval  (OSM  Administrative 
Record  PA-552). 

The  amendment  provides  for  a 
reduction  in  the  level  of  staffing  of  the 
Department  of  Environmental  Resources 
(DER).  the  State  agency  which 
administers  the  Pennsylvania  regulatory 
program.  The  program  as  approved  by 
the  Secretary  on  July  30. 1982.  provides 
for  a  staffing  level  for  DER  of  405.  The 
State  proposes  to  reduce  DER's  staff 
level  to  387.75. 

In  its  amendment  submission, 
Pennsylvania  indicates  that  since  the 
Sec.-eta.'-y's  approval  of  the  State 
progri:m.  numerous  changes  to  the 
program  have  been  made  to  reduce  the 
duplication  of  work  effort,  streamline 
administrative  and  clerical  support. 


centralize  administrative  support  and 
provide  automated  systems. 

In  November  of  1984,  Pennsylvania 
combined  the  coal  mining  program 
which  was  previously  housed  in  two 
bureaus  (Bureau  of  Mining  and 
Reclamation  and  Bureau  of  Water 
Quality  Management)  into  one  bureau. 
Pennsylvania  has  indicated  that  as  a 
result  of  this  reorganization,  the  State 
requires  fewer  people  to  administer  the 
program. 

The  Director  is  seeking  public 
comment  on  whether  the  State's 
proposed  amendment  satisfies  the 
criteria  for  approval  of  State  program 
amendments  at  30  CFR  732.15  and  17. 
The  full  text  of  the  amendment 
submitted  by  the  State  is  available  for 
public  review  at  the  OSM  offices  listed 
above  under  ADDRESSES  under 
Administrative  Record  No.  Pa  552. 

IV.  Additional  Determinations 

1.  Compliance  With  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 
use.  1292.  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  August  2a  1981.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  section  3,  4,  7. 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirem.ents 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S  C.  3507. 

List  of  Subjects  in  30  CFR  Part  938 

Coal  mining,  Intergovernmental 
relations.  Surface  mining  Underg"ound 
mining. 

Authority:  Pub.  L.  95-87.  Surface  Mining 
Controi  dod  Rectumalion  Act  of  1977  (30 
L'.S.C.  t201e/se<7; 
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Enfor 
rile. 


Diiled:  June  11. 1985. 
|ed  O.  Christensen,       ' 
Acting  Director.  Offlceof  Surface  Mining. 
|KR  Doc  85-14600  Filrd  &-17-B5;  8:45  Hm| 
BIUING  CODE  4310-OS-M 


30  CFR  Part  938      | 

Public  Comment  and  Opportunity  for 
Public  Hearing  on  Modifications  to  the 
Pennsylvania  Permanent  Regulatory 
Program  j   -r 

agency:  Office  of  Surface  Mining 
Reclamation  and  Er)forcemenl  (OSM), 
Interior. 

ACTION:  Proposed 

4- — 

SUMMARY:  OSM  is  announcing 
procedures  for  the  public  comment 
period  and  for  a  public  hearing  on  the 
substantive  adequacy  of  a  program 
amendment  submitted  by  the 
Commonwealth  of  Pennsylvania  as  a 
modification  to  the  Pennsylvania 
Permanent  Regulatory  Program 
(hereinafter  referred  to  as  the 
Pennsylvania  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendment 
provides  for  the  mandatory  suspension 
or  revocation  of  a  blaster's  license  upon 
a  finding  by  the  Department  of 
Environment  Resources,  the  State 
agency  which  administers  the 
Pennsylvania  program,  of  an  operator's 
willful  conduct  with  respect  to  certain 
actions. 

This  notice  sets  forth  the  times  and 
locations  that  the  Pennsylvania  program 
and  the  proposed  amendment  are 
available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  program  elements,  and 
the  procedures  that  will  be  followed 
regarding  the  public  hearing. 

DATES:  Written  comments  not  received 
on  or  before  4:00  pan.  on  July  18, 1985, 
will  not  necessarily  be  considered. 

If  requested,  a  public  hearing  on  the 
proposed  modification  will  be  held  on 
July  15, 1985.  beginning  at  10:00  a.m.,  at 
the  location  shown  below  under 
ADDRESSES. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  Robert 
Biggi.  Harrisburg  Field  Office,  Office  of 
Surface  Mining,  101  South  2nd  Street, 
Suite  L-4,  Harrisburg.  Pennsylvania 
17101. 

If  a  public  hearing  is  held  its  location 
will  be:  The  Office  of  Surface  Mining, 
101  South  2nd  Street,  Suite  L-4. 
Executive  House,  Harrisburg, 
Pennsylvania  1710|1. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Biggi.  Harrisburg  Field  Office, 

Office  of  Surface  Mining,  101  South  2nd 

Street,  Suite  L-4,  Harrisburg, 

Pennsylvania  17101,  telephone:  (717) 

782-4036. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

A  vailability  of  Copies 

Copies  of  the  Pennsylvania  program, 
the  proposed  modifications  to  the 
program,  a  listing  of  any  scheduled 
public  meeting  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  review  at  the  OSM 
offices  and  the  office  of  the  State 
regulatory  authority  listed  below, 
Monday  through  Friday,  8:00  am.  to  4:00 
p.m.,  excluding  holidays. 
Harrisburg  Field  Office,  Office  of 

Surface  Mining,  101  South  2nd  Street. 

Suite  L-4,  Harrisburg,  Pennsylvania 

17101 
Office  of  Surface  Mining,  Reclamation 

and  Enforcement,  1100  L  Street,  NW., 

Washington,  D.C.  20240. 
Pennsylvania  Department  of 

Environmental  Resources,  Third  and 

Locust  Streets,  Harrisburg, 

Pennsylvania  17120. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  Harrisburg,  Pennsylvania, 
will  not  necessarily  be  considered  and 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  by  the  close  of  business  July  3. 
1985.  If  no  one  requests  to  comment,  a 
public  hearing  will  not  be  held. 

If  only  one  person  requests  to 
comment,  a  public  meeting,  rather  than 
a  public  hearing,  may  be  held  and  the 
results  of  the  meeting  included  in  the 
Administrative  Record. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  and  will 
greatly  assist  the  transcriber. 

Submission  of  writtten  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  appropriate 
questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  wish  to 


do  so  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  present  in  the  audience  who 
wish  to  comment,  have  been  heard. 

Public  Meeting 

Persons  wishing  to  meet  with  OSM 
representatives  to  discuss  the  proposed 
amendments  may  request  a  meeting  at 
the  OSM  office  listed  in  ADDRESSES  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

All  such  meetings  are  open  to  the 
public  and,  if  possible,  notices  of 
meetings  will  be  posted  in  advance  in 
the  Administrative  Record.  A  written 
summary  of  each  public  meeting  will  be 
made  a  part  of  the  Administrative 
Record. 

II.  Background  on  the  Pennsylvania 
State  Program 

On  February  29. 1980,  the  Secretary  of 
the  Interior  received  a  proposed 
regulatory  program  from  the  State  of 
Pennsylvania.  On  October  22. 1980, 
following  a  review  of  the  proposed 
program  as  outlined  in  30  CFR  Part  732, 
the  Secretary  disapproved  the 
Pennsylvania  program.  The  State 
resubmitted  its  program  on  January  25. 
1982,  and  subsequently  the  Secretary 
approved  the  program  subject  to  the 
correction  of  minor  deficiencies. 
Information  pertinent  to  the  general 
background,  revisions,  modifications 
and  amendments  to  the  proposed 
permanent  program  submission,  as  well 
as  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Pennsylvania  program 
can  be  found  in  the  July  30, 1982  Federal 
Register  notice  (47  FR  33050). 

III.  Submission  of  Program  Amendment 

On  April  19, 1985,  Pennsylvania 
submitted  to  OSM  a  program 
amendment- in  satisfaction  of  the 
requirement  set  forth  under  30  CFR 
938.16(a).  On  April  4, 1985,  the  Director 
announced  his  approval  of  an 
amendment  to  the  Pennsylvania 
program  which  established  a  program 
for  the  training,  examination  and 
certification  of  blasters  (50  FR  13315). 
The  Director  found  the  State's  program 
to  be  consistent  with  the  Federal 
standards  for  certification  of  blasters  at 
30  CFR  850  with  one  exception.  The 
State  program  did  not  provide  for 
mandatory  license  suspension  or 
revocation  upon  a  finding  of  willful 
conduct  with  respect  to  any  of  the 
following  actions: 

(1)  Noncompliance  with  any  order  of 
the  regulatory  authority. 
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(2)  Unlawful  use  in  the  work  place  of, 
or  current  addiction,  to  alcohol, 
narcotics  or  other  dangerous  drugs. 

(3)  Violation  of  any  provision  of  State 
or  Federal  explosives  laws  or 
regulations 

(4)  Provisions  of  false  information  or 
misrepresentation  for  purpose  of 
obtaining  a  license 

Therefore,  as  set  forth  under  30  CFTl 
938.16(a),  the  Director  required 
Pennsylvania  to  submit  a  program 
amendment  by  June  3. 1985,  which 
would  provide  for  mandatory  license 
suspension  or  revocation  in  a  manner 
consistent  with  the  Federal  regulation  at 
.10  CFR  850.15(b). 

In  satisfaction  of  this  requirement, 
Pennsylvania  submitted  to  OSM  a  letter 
d;jted  April  19. 1985,  which  sets  forth  the 
Departments  policy  with  respect  to 
mandatory  suspension  or  revocation  of 
a  blasters  license  (OSM  Administrative 
Record  No.  PA-551).  The  letter  states 
that  in  cases  involving  willful  conduct  it 
is  DER's  policy  to  suspend  or  revoke  a 
blaster's  license,  following  a  hearmg. 
The  letter  further  states  that  this  policy 
represents  DERs  application  of  section 
210.2(f)  of  Chapter  210  of  Title  25  of  the 
Pennsylvania  Code. 

In  its  letter  the  Department  indicated 
that  it  was  preparing  a  program 
guidance  memo  which  would  state  that 
in  cases  of  willful  conduct,  the 
Department  shall  suspend  or  revoke  a 
blasters  license  following  the  conduct 
of  a  hearing. 

The  Director  is  seeking  public 
comment  on  the  adequacy  of  the  State 
submittal  in  satisfying  the  criteria  for 
approval  of  State  program  amendments 
at  30  CFR  732.15  and  732.17  and  in 
satisfying  the  requirement  spt  forth 
under  30  CFR  938.16(a).  The  letter 
submitted  by  the  State  is  available  for 
public  review  at  the  OSM  offices  listed 
above  under  ADDRESSES  under 
Administrative  Record  No.  PA-551 

IV^  Additional  Determinations 

/.  Compliance  with  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that 
pursuant  to  section  702(d)  of  SMCR.A,  30 
U.S.C.  1292.  no  environmental  impact 
stJtement  need  be  prepared  on  this 
pjlemaking. 

i.  Exijcutive  Order  No.  12291  and  the 
Ri'iiulatory  Flexibility  Act 

On  August  28.  1981.  the  Office  of 
M;m;isement  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3.  4,  7 
and  8  of  Executive  Order  12291  for 
iictions  directly  related  to  approval  or 
cunditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 


exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  at  seq).  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  938 

Coal  mining.  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Authority:  Pub.  L.  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
V.S.C.  1201  etscq) 

Dated:  |une  11.  1985. 
|ed  D.  Christensen. 

Acting  Director.  Office  of  Surface  Mining. 
(FR  Doc  85-14601  Filed  6-17-85;  8:45  am) 

BILUMO  COOC  4310-05-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 

ICGD1  85-2R) 

Special  Anchorage  Area;  Boston 
Harbor,  Boston,  MA 

AGENCY:  Coast  Guard,  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
reconfigure  the  Boston  Inner  Harbor 
Special  Anchorage  areas  A.  B  and  C 
identified  in  33  CFR  110.30  (m)(l),  (m)(2). 
and  (m)(3).  This  proposal  is  in  response 
to  a  request  by  the  Boston  Harbormaster 
and  the  developer  of  the  Rowe's  Wharf 
reconstruction  project.  Changes  in  the 
dock  area  at  Rowe's  Wharf  and  the  use 
of  the  water  area  near  the  facility 
require  the  removal  of  the  "B "  area  from 
the  mouth  of  Fort  Point  Channel. 

The  total  area  of  the  newly  defined 
special  anchorage  will  not  increase  or 
decrease  significantly  from  the  area  of 
the  three  presently  defined  areas. 

DATE:  Comments  must  be  received  on  or 
before  August  2.  1985. 

ADDRESS:  Comments  should^  mailed 
to:  Commanding  Officer,  U.S.  Coast 


Guard  Marine  Safety  Office,  447 
Commercial  Street,  Boston,  MA  02109 

The  comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
the  above  address  during  normal 
business  hours.  (7:30  AM  to  4:00  PM 
Monday  through  Friday),  Comments 
may  also  be  hand  delivered  to  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Port  Operations  Officer  at  the 
above  address  or  Phone  (617)  223-1470. 
SUPPtEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  rule  making  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  by 
the  docket  number  (CGD1-85-2R).  Each 
comment  should  also  note  the  specific 
8ect!on(s)  of  the  proposal  covered  and 
the  reasons  for  comment.  Receipt  of 
comments  will  be  acknowledged  if  a 
stamped  self-addressed  post  card  or 
envelope  is  enclosed. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  the  final  action  is 
taken  on  this  proposal.  No  public 
hearing  is  planned,  but  one  may  be  held 
if  written  requests  for  a  hearing  are 
received  and  it  is  determined  that  the 
opportunity  to  make  oral  presentations 
will  aid  in  the  rule  making  process. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LCDR  Bradley  N.  Balch,  Project  Officer 
for  the  Captain  of  the  Port,  and  LCDR 
Robert  F.  Duncan,  Project  Attorney.  First 
Coast  Guard  District  Legal  Office. 

Economic  Assessment  and  Certiflcation 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  The  Rowe's  Wharf  re- 
development project  has  been  the 
subject  of  int3nse  review  by  the  City  of 
Boston  and  the  Commonwealth  of 
Masschusetts  in  concert  with  the  U.S. 
Coast  Guard,  concerned  citizens,  and 
current  and  prospective  users  of  the 
facility.  The  agreed  upon  use  patterns 
for  commercial  and  private  vessels  at 
the  facility  presume  this  reconfiguration 
of  the  Special  Anchorage.  Since  the 
impact  of  this  proposal  is  expected  to  be 
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minimal,  the  Coast  Guard  certifies  that, 
if  adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Discussion  of  Proposed  Regulation 

The  Coast  Guard  proposes  to 
reconfigure  the  Boston  Inner  Harbor 
Special  Anchorage  areas  A,  B  and  C 
defined  in  Title  33  of  the  Code  of 
Federal  Regulations  (CFR.)  §  110.30, 
paragraphs  (m)(l),  (m)(2),  and  (m)(3). 
Changes  in  the  configuration  of  the  pier 
areas  and  approaches  used  by  the 
commercial  vessel  operators  at  Rowe's 
Wharf  make  the  continued  use  of  the 
"B"  anchorage  area  (33  CFR  110.30 
(m)(2))  at  the  mouth  of  Fort  Point 
Channel  unacceptable. 

The  area  of  the  "B"  Special  anchorage 
will  be  merged  with  areas  "A"  and  "C" 
to  provide  the  same  total  area  as  is 
presently  available. 

List  of  Subjects  in  33  CFR  Fart  110 

Anchorage  grounds. 

Part  110— {Amended  1 
Proposed  Regulations 

In  consideration  of  the  foregoing.  The 
Coast  Guard  proposes  to  amend  Part  110 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

1.  The  authority  of  citation  for  Part  110 
continues  to  read  as  follows: 

Authoritv:  33  U.S.C  471.  2030,  2035.  and 
2071:  49  CFR  1.40  and  33  CFR  1.05-1  (g). 

2.  In  Part  110,  §  110.30,  paragraph  (m) 
will  be  revised  by  removing  present 
paragraphs  (m)(l),  {m)(2)  and  (m)(3)  and 
adding  a  new  paragraph  (m)(l)  to  read 
as  follows: 

§  1 10.30    Boston  Hart>or,  Mass^  and 
adjacent  waters. 

«  •  «  *  * 

(m)(l)  Boston  Inner  Harbor  A.  The 
waters  of  the  western  side  of  Boston 
Inner  Harbor  north  of  the  entrance  to 
the  Fort  Point  Channel  bounded  by  a 
line  beginning  at  a  point  due  east  of  the 
New  England  Aquarium,  Latitude  42-21- 
31.62  North,  Longitude  71-02-52.37  West. 
Thence  ENE  toward  the  Main  Ship 
Channel  to  a  point.  Latitude  42-21-32.60 
North,  Longitude  71-02-47.30  West. 
Thtmce  SE  to  a  point  due  east  of  Harbor 
Towers,  Latitude  42-21-26.40  North, 
Longitude  71-02^0.66  West.  Thence  W 
toward  the  Boston  Shore  to  a  point. 
Latitude  42-21-26.40  North,  Longitude 
71-02-56.31  West.  Thence  NE  to  the 
original  point.  NOTE:  Administration  of 
Special  Anchorage  areas  is  exercised  by 
the  Harbormaster,  City  of  Boston 
pursuant  to  local  ordinances.  The  City  of 
Boston  will  install  and  maintain  suitable 


navigational  aids  to  mark  the  limits  of 
Special  Anchorage  areas. 

*        •        •        *        * 

Dated:  May  28,  1985. 

R.A.  Bauman, 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 

First  Coast  Guard  District. 

|FR  Doc.  85-14455  Filed  6-17-85;  8:45  am] 

BILLING  CODE  4910-14-W 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 
45  CFR  Part  205 

General  Administration— Public 
Assistance  Programs;  Quality  Control 
System;  Review  Procedure 
Requirements 

agency:  Social  Security  Administration, 
HHS. 


action:  Proposed  rule. 


summary:  This  proposed  regulation 
amends  the  rule  defining  "permissible 
State  practice"  as  a  criterion  for  the 
quality  control  (QC)  review  of  sample 
cases  under  the  Aid  to  Families  with 
Dependent  Children  (AFDC)  and  adult 
assistance  programs.  This  proposed 
regulation  provides  that  QC  vf\i\ 
determine  the  correctness  ot  an 
assistance  payment  made  by  a  State  in 
accordance  with  Federal  requirements 
whenever  the  State  plan  or  proposed 
plan  amendment  under  which  payment 
is  made  does  not  conform  to  Federal 
requirements. 

DATE:  Consideration  will  be  given  to 
written  comments  received  on  or  before 
August  19, 1985. 

ADDRESSES:  Comments  may  be 
submitted  to  the  Acting  Commissioner 
of  Social  Security,  Department  of  Health 
and  Human  Services,  P.O.  Box  1585, 
Baltimore,  Maryland  21203.  or  delivered 
to  the  Office  of  Family  Assistance, 
Social  Security  Administration.  Room  B- 
442.  Trans  Point  Building,  2100  Second 
Street.  SW.,  Washington,  D.C.  20201, 
between  8:00  a.m.  and  4:30  p.m.  on 
regular  business  days.  Comments 
received  may  be  inspected  during  these 
same  hours  by  making  arrangements 
with  the  contact  person  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Lawrence  Love,  Room  B— 442,  Trans 
Point  Building,  2100  Second  Street.  SW.. 
Washington,  D.C.  20201.  telephone  (202) 
245-2637. 


SUPPLEMENTARY  INFORMATION: 

Background 

These  regulations  make  changes  in 
the  quality  control  (QC)  system  for  the 
State  administered.  Federally  aided, 
financial  assistance  programs  that  are 
authorized  by  titles  I.  IV-A,  X,  XIV,  and 
XVI  (AABD)  of  the  Social  Security  Act. 
The  QC  system  is  a  management  tool  for 
monitoring  the  spending  of  public 
assistance  funds  under  these  titles.  This 
monitoring  involves  the  continuous 
review  of  a  statistically  valid  and 
reliable  sample  of  cases  to: 

(1)  Determine  the  extent  to  which 
persons  receiving  assistance  are  eligible, 
and  if  eligible,  are  receiving  the  right 
amount  of  assistance. 

(2)  Determine  the  correctness  of 
actions  to  terminate  or  deny  assistance, 
and 

(3)  Reduce  or  eliminate  the  incidence 
of  eligibility  or  payment  errors  and 
incorrect  denials  or  terminations. 

QC  reviews  are  conducted  in 
accordance  with  "permissible  State 
practice."  As  defined  in  45  CFR 
205.40(a)(8).  "permissible  State  practice" 
means: 

Stale  written  policy  instructions  that  are 
consistent  with  the  State  plan  or  with  plan 
amendments  which  have  been  submitted  to. 
but  have  not  been  acted  upon  by  the 
Department.  In  all  instances  where  written 
instructions  are  not  consistent  with  the  State 
plan  or  proposed  plan  amendments, 
permissible  State  practice  means  the 
provisions  of  the  State  plan. 

In  determining  "permissible  State 
practice,"  QCKloks  to  the  approved 
provisitms  oi  a  State  plan  or  to  the 
proposed  amendments  to  a  State  plan  to 
decide  whether  the  States'  implementing 
instructions  are  consistent  with  the 
State  plan  provisions  or  proposed 
amendments.  This  defin  'ion  was 
incorporated  into  Federal  regulations  in 
1975.  From  then  until  1981,  the  approved 
State  plans — with  few,  if  any, 
exceptions — reflected  the  statutory  and 
regulatory  requirements  and  QC  could 
accurately  measure  the  correctness  of 
payments  solely  against  the  State  plan. 
However,  beginning  in  1981  with  the 
Omnibus  Budget  Reconciliation  Act 
(OBRA)  and  in  1982  with  the  Tax  Equity 
and  Fiscal  Responsibility  Act  (TEFRA). 
considerable  changes  were  made  in  the 
AFDC  requirements  for  eligibility  and 
payment  requiring  amendments  to  State 
plans.  Not  all  States  have  amended  their 
plans  to  comply  with  these  requirements 
and  the  assumption  that  the  State  plan 
mirrors  the  Federal  requirements  ra 
often  not  true.  In  light  of  these 
circumstances,  we  want  to  make  clear 
that  we  do  not  intend  the  definition  of 
"permissible  State  practice"  to  imply 


25270 


Federal  Register  /  Vol.  50,  No.  117  /  Tuesd.:y,  June  18,  1985  /  Proposed  Rules 


thai  practices  contrary  to  Foderal 
statute  and  regulations  are  permissible 
for  purposes  of  Federal  financial 
parlicipation  (FFP)  in  erroneous 
assistance  payments. 

Provisions  of  the  Proposed  Regulations 

This  proposed  rule  redefines 
■permissible  State  practice"  to  require 
that  QC  reviews  will  be  conducted 
against  rules  and  practices  which  are  in 
accordance  with  '.he  State  plan  or 
proposed  plan  amendments,  except 
where  the  plan  or  proposed  plan 
amendment  does  not  conform  to  Federal 
requirements.  Where  the  plan  or 
proposed  plan  amendment  does  not 
conform  to  Federal  requirements. 
Federal  regulations  will  prevail. 
Additionally,  in  infrequent  instances 
where  a  State  implements  a  practice 
ba.sed  on  a  new  statutory  provision  prior 
to  issuance  of  Federal  rey.dations,  QC 
would  review  against  the  State  plan,  if 
amended,  or  to  operating  instrjciio-ns.  as 
long  as  they  a-e  consistent  wiih  the 
statute. 

This  change  in  the  definition  of 
"permissible  State  practice"  will 
conform  AFDC/QC  review  procedures 
to  those  of  Food  Stamps  QC  (FSQC)  and 
ensure  that  all  States  are  monitored 
against  the  same  Federal  standard  in  the 
AFDC  and  adult  assistance  programs. 

We  recognize,  as  practical  matter, 
that  State  QC  reviewers  will  continue  to 
use  State  operating  instructions  on  a 
day-to-day  basis  in  conducting  tho ir 
reviews.  However.  States  have 
responsibility  for  ensuring  that  their 
operating  instructions  as  well  as  their 
State  plans  are  consistent  with  Federal 
regulations  since  Federal  regula'.  ons 
will  be  the  standard  in  the  QC  system. 

The  proposed  rule  will  ensure  that 
future  QC  determinations  on  the 
correctni'ss  of  assistance  payments  are 
made  in  accordance  with  the  Federal 
requirf-menis.  CC  will  review  against 
the  rules  and  practices  that  arc  in 
accordance  with  the  State  plan  or 
proposed  plan  amendment  except  where 
the  plan  or  proposed  plan  amendment 
does  not  conform  to  Federal 
requirements.  Where  the  plan  or 
proposed  plan  amendment  is  not  in 
conformance  with  Federal  requirements. 
QC  will  review  against  pertinent  Federal 
requirements. 

Anticipated  Results 

This  proposed  regulation  ensures 
adherence  to  Federal  regulations  in  the 
QC  monitoring  process  by  eliminating 
the  anomaly  caused  by  the  existing 
definition  of   permissible  State 
practice"  through  which  QC  could  find  a 
payment  correct  (and  eligible  for 
Federal  Hnancial  participation)  in  terms 


of  the  Stale  plan  or  proposed  plan 
amendment  when,  in  fact,  the  payment 
should  not  be  matchable  since  it  was 
not  made  in  accordance  with  Federal 
statute  and  regulations.  Also,  the 
proposed  amendment  will  eliminate  the 
i I- consistency  between  AFDC-QC  and 
FSQC  in  terms  of  the  standard  ag  linst 
which  QC  reviews  are  conducted. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
under  Executive  Order  12291  and  do  not 
meet  any  of  the  criteria  for  a  m jjor  rule. 
Therefore  a  regulatory  impact  analysis 
is  not  required.  We  view  this  change  as 
a  technical  modification  in  the  existing 
review  procedures:  it.affects  only  the 
computation  of  the  States'  error  rate  and 
FFP. 

The  impact  of  this  change  will  depend 
on  State  performance.  We  therefore 
have  no  basis  for  projecting  either  costs 
or  savings  to  the  States.  Where  a  State 
has  failed  to  modify  income 
maintenance  operating  procedures 
(State  practice}  to  conform  with  already 
effective  Federal  requirements,  the  State 
error  rate  m.ay  increase  at  some  cost  to 
the  State.  However,  we  would  not 
anticipate  the  increase  in  costs  to  be 
significant.  ^ 

Paperwork  Reduction  Act 

These  regulations  impose  no 
reporting/recordkeeping  requirements 
requidng  O.NIB  clearance. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not.  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
n.i-  v>cr  of  "small  entities"  because  the 
rules  involve  minor  changes  in  State 
agency  procedures.  These  regulations 
amend  the  exir.ting  Federal  quality 
control  system  as  it  applies  to  the 
determination  of  the  correctness  of 
payments  made  by  States  in  the  .\FDC 
and  adult  assistance  programs. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L.  96-354. 
the  Regulatory  Flexibility  Act.  is  not 
required. 

(Cdldlog  of  Fe  Joml  Domestic  Assistaace 
Programs  No.  13.800  Assistance  Paympnts — 
Mdintenanco  Assist .inte  (St.ite  .Aid)) 

List  of  Subjects  in  45  CFR  Part  203 

Administrative  practice  and 
procedure.  Aid  to  families  with 
dependent  children.  Family  .Assistance 
Office.  Grant  programs — social 
programs.  Public  assistance  programs. 
Reporting  requirements. 


Dated:  O.tober  9. 1984. 
Martha  .\.  McSle«n, 

Actint;  Ccirn:  ssloner  of  Social  Security. 

Approved'  Februarj'  8. 1985. 
Margaret  M.  Heckler, 
Secretary-  of  Health  and  Human  Senn  cs. 

PART  2C5—i  AMENDED! 

For  {h^  reasons  set  out  in  the 
preamble.  Part  205  of  Chapter  II.  Tilie 
45,  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  Part  205 
continues  to  read  as  follows: 

Authority:  Sec.  1102.  49  Stat.  047;  42  U.S.C. 
U102. 

2.  Section  205.4(\  is  amended  by 
revising  paragraph  (a)(8)  as  follows: 

§  205.40    Quality  control  system. 

(.!)•     •     • 

(8)  "Permissible  State  practice" 
means  those  State  rules  and  practices 
which  are  in  accordance  with  the  State 
plan  except  where  the  plan  docs  not 
conform  to  Federal  requirements.  In 
instances  where  the  State  plan  is  not 
consistent  with  Federal  regulation, 
permissible  State  practice  means  the 
provisions  of  the  Federal  regulations. 
Where  a  State  submits  a  proposed  plan 
amendment  which  has  not  been  acted 
upon  by  the  Department,  permissible 
State  practice  means  the  State  rules  and 
practices  which  are  in  accordance  with 
the  proposed  plan  amendment,  except 
where  the  proposed  plan  amendment 
docs  not  conform  to  Federal  regulations. 
For  instances  where  the  proposed  plan 
amendment  is  not  consistent  with  the 
Federal  regul.ition.  permissible  State 
practice  means  the  provision  of  the 
approved  State  plan. 
•        *       « «        *        « 

[PR  Doc.  8.'>-145~4  Filed  B-17-85:  8.45  am) 

BILLING  CODE  41M-11  M 


LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1614 

Private  Attorney  Involvement 

AGENCY:  Legal  Services  Corporation. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  On  January  4. 1985.  the  Legal 
Services  Corporation  republished  Part 
1614  of  its  regulations  for  comment.  (50 
FR  509).  Since  that  time,  the  Operations 
and  Regulations  Committee  of  the 
Corporation's  Board  of  Directors,  has 
begun  the  process  of  revising  the 
regulation.  At  its  May  23. 1985,  meeting. 
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the  Committee  directed  the  Corporation 
staff  to  publish  the  current  draft  in  the 
Federal  Register  to  allow  for  wide 
distribution  of  before  the  next 
Committee  meeting.  This  draft  is 
published  to  inform  interested  parties  of 
tlie  progress  that  the  Corporation  has 
made  in  revising  this  regulation  to  date. 
I'he  regulatory  process  is  not  complete. 
Comment  is  welcome;  however  this 
notice  is  not  meant  to'rtplace  formal 
pulilication  of  proposed  amendments  to 
the  regulation.  When  the  Board  of 
Directors  reaches  a  decision  regarding 
proposed  amendments,  they  will  be 
published  for  formal  comment.  In  this 
draft,  language  in  the  existing  regulation 
that  is  recommended  to  be  deleted  is 
enclosed  in  brackets.  New  language 
recommended  by  the  Corporation's  staff 
is  enclosed  by  arrows. 
ADDRESS:  Comments  may  be  submitted 
to  C^tiice  of  General  Counsel,  Legal 
Services  Corporation.  733  Fifteenth 
Street,  NW..  Room  601.  Washington, 
D.C.  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  .N.  Bagenstos,  Acting  General 
Counsel.  (202)  272-4O10. 
SUPPLEMENTARY  INFORMATION:  Part  1614 
of  the  Corporation's  regulations,  which 
concerns  private  attorney  involvement, 
was  adopted  by  the  Corporation's  Board 
of  Directors  on  April  28,  1984.  It  was 
published  in  final  form  in  the  Federal 
Register  on  May  21. 1984.  4U  FR  21328. 
Since  September  of  1984.  the 
Corporation  received  comments 
concerning  both  substantive  and 
procedural  issues  involving  the  adoption 
of  this  regulation.  After  deliberation,  the 
Corporation's  Board  of  Directors,  at  its 
December  20,  1984.  menting,  decided  to 
republish,  for  comment,  certain 
regulations,  including  fart  1614.  Part 
1K14  was  republished  in  the  Federal 
Register  on  [anuary  4. 198,5.  50  FR  .509. 
Comments  were  received  and  reviewed. 
Changes  were  recommended  in 
response  to  the  comm8nts  received. 
Since  that  time,  the  Board's  Operations 
and  Rf!gulations  Comriittee  has  been 
considering  proposed  amendments  to 
tiie  regulation.  At  the  ([lommittee's  May 
23. 1985.  meeting,  the  Committee 
directed  the  Corporation  staff  to 
pulilishod  the  recommendations  which 
had  been  proposed.  The  purpose  of  this 
puiilication  is  to  provide  wide 
distribution  of  this  proposal. 
The  entire  regulation  is  being 


published  with  brackets  around  sections 
that  are  recommended  for  deletion  and 
arrows  showing  sections  that  are 
recommended  for  addition.  The  changes 
shown  are  not  proposed  amendments. 
They  have  not  been  adopted  by  either 
the  Committee  or  the  full  Board. 
Currently,  the  staff  of  the  Corporation  is 
working  to  further  refine  the  language  in 
the  recommended  amendments. 
However,  since,  previously,  the  changes 
that  have  been  recommended  have, 
been  distributed  only  with  materials 
relating  to  Board  and  Committee 
meetings,  they  are  now  being  published 
to  ensure  a  wider  distribution.  When  the 
Board  adopts  proposed  amendments,  the 
amendments  shall  be  published  for 
formal  comment  prior  to  finalization. 

While  this  publication  is 
informational  in  nature,  comments  are 
welcome  and  will  be  reviewed  and 
considered.  There  is  no  deadline  for 
comments,  however,  the  regulation  will 
be  considered  by  the  Committee  at  its 
June  27, 1985  meeting. 

List  of  Subjects  in  45  CFR  Part  1614 

Legal  service. 

For  the  reasons  stated  in  the 
preamble,  notice  is  given  of 
recommendations  of  the  staff  of  the 
Legal  Services  Corporation  for 
amendments  to  45  CFR  Part  1614  as 
follows: 

PART  1614— PRIVATE  ATTORNEY 
INVOLVEMENT 

1614.1  Purpose. 

1614.2  General  policy. 

1614.3  Range  of  activities. 
16144  Procedure. 

1614.5    Prohibition  of  revolving  litigation 

funds. 
».16146    Waivers-*. 
►  1614.7    Failure  to  comply-*. 

Authority:  Sec.  1007(a)(2)(C)  and  Sec. 
lC)07(it)l3);  42  U.S.C.  2«»6f(a)(2)(C)  and  42 
U.S.C.  2996f(a)(3). 

§  1614.1     Purpose. 

(a)  This  pari  is  designed  to  ensure  that 
[provide  direction  toj  recipients  of 
Legal  Services  Corporation  funding  [on 
allocating]  ►allocate-*  a  substantial 
amount  of  the  recipient's  financial 
support  from  the  Legal  Services 
Corporation  to  encourage  the 
involvement  of  private  attorneys  in  the 
delivery  of  legal  assistance  to  eligible 


clients.  At  least  twelve  and  one-half 
percent  (12  ¥2%)  of  the  recipient's  LSC 
annuahzed  basic  field  award  shall  be 
devoted  to  the  involvement  of  private 
attorneys  in  such  activities.  Funds 
received  from  the  Corporation  as  one- 
time special  grants  shall  not  be 
considered  in  determining  the  private 
[barj  ►attorney-*  involvement 
►  (PAI)-*  requirements.  [The 
Corporation  may  in  exceptional 
circumstances  grant  a  waiver  from  the 
12V2%  requirement  upon  application  by 
a  recipient  and  a  demonstration  to  the 
satisfaction  of  the  Office  of  Field 
Services  that,  because  of  the  nature  of 
the  population  served,  and  the  available 
attorney  population,  the  recipient  is 
unable  to  comply  with  the 
requirement.]  ►A  recipient  shall  be 
deemed  to  have  complied  with  this  Part 
if  it  delivers  at  least  twenty  per  cent 
(20%)  of  its  cases  through  private 
attorneys,  regardless  of  the  level  of 
expenditures  for  such  purposes.-* 

(b)  Recipients  of  Native  American  or 
migrant  funding  shall  provide 
opportunity  for  involvement  in  the 
delivery  of  services  by  the  private  bar  in 
a  manner  which  is  generally  open  to 
broad  participation  in  those  activities 
undertaken  with  those  funds,  or  shall 
demonstrate  to  the  satisfaction  of  the 
Corporation  that  such  involvement  is 
not  feasible. 

(c)  Because  the  Corporation's  PAl 
requirement  is  based  upon  an  effort  to 
generate  the  most  possible  legal  services 
for  eligible  clients  from  available,  but 
limited,  resources,  recipients  should 
attempt  to  assure  that  the  market  value 
of  PAI  activities  substantially  exceeds 
the  direct  and  indirect  costs  being 
allocated  to  meet  the  requirements  of 
this  part. 

§  1614.2    General  policy. 

(a)  This  part  implements  the  policy 
adopted  by  the  Board  of  Directors  of  the 
Corporation  on  October  2. 1981,  and 
ratified  and  modified  by  the  Board  on 
November  21,  1983,  requiring  that  a 
substantial  amount  of  funds  be  made 
available  to  encourage  the  involvement 
of  private  attorneys  in  the  delivery  of 
legal  assistance  to  eligible  clients 
through  both  pro  bono  and  compensated 
mechanisms,  and  that  such  funds  be 
expended  in  an  economical  and  efficient 
manner. 
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[|b)  Effective  January  1. 1985 
recipients  of  national  and  state  support 
j;rant  awards  shall  apply  the  percentage 
requirement  to  that  portion  of  their 
programs  related  to  any  direct  advocacy 
activities  on  behalf  of  eligible  clients] 

►  (b)  In  the  case  of  recipients  whose 
service  areas  are  coterrriinous  or 
ovrhipping.  the  recipients  may  enter 
into  joint  efforts  to  involve  the  private 
attorneys  in  the  delivery  of  legal 
services  to  eligible  clients,  subject  to  the 
following  conditions: 

(1)  The  joint  venture  plan  must  be 
upprovcd  by  the  Office  of  Field  Services. 

(2)  The  joint  venture  must  expend  at 
least  twelve  and  one-half  percent 
(12'2 '.)  of  the  aggregate  of  the  LSC 
Basic  Field  awards  of  the  recipients 
involved  in  the  joint  venture. 

(3)  Each  recipient  in  the  joint  venture 
must  be  a  bona  fide  participant  in  the 
activities  undertaken  by  the  joint 
venture. 

(4)  The  (i)int  PAI  venture  must  involve 
private  attorneys  throughout  the  entire 
joint  service  area(s).'4 

(c)  Private  attorney  involvement 
[|P.-\l)]  shall  be  an  integral  part  of  a 
total  local  program  undertaken  within 
the  established  priorities  of  that 
program  in  a  manner  that  furthers  the 
statutory  re<iuircment  of  high  quality, 
economical  and  effective  client-centered 
legal  assistance  to  eligible  clients. 
Deacisions  concerning  implementation 
of  the  substantial  involvement 
requirement  rest  with  the  recipient 
throuj^h  its  governing  body.  subjectT^ 
re\  iew  and  evaluation  by  the    ^^    J 
Corpor.ifinn. 

§  1614.3    Range  of  activities. 

(a)  Activities  undertaken  by  the 
recipient  to  meet  the  requirements  of 
this  Part  [might]  ►must'^  include 
►■the^^  [.  but  are  not  limited  to:] 

1(1)  D]  »-d-4irect  deliver>'  of  legal 
assistance  to  eligible  clients  through 

►  programs  such  as -4  organized  pro 
/ji/;w-p!ans-.  reduced  fee  plans,  judicare 
panels  friva»e  attorney  contracts. 

►  or-^  land]  those  [modified  pro 
boturX  plans  which  provide  for  the 
payment  of  nominal  fees  by  eligible 
clients  and/or  organized  referral 
systems:  except  that  ►payment  of 
attorneys'  fees  through^  "revolving 
litigation  fund"  systems,  as  described  in 
§  1614.5  of  this  Part,  shall  neither  be 
used  nor  funded  under  this  Part  nor 
funded  with  any  LSC  support: 

►  (b)  Activities  undertaken  by 
recipients  to  meet  the  requirements  of 


this  Part  may  also  include,  but  are  not 
limited  to-4 

1(2)]  ►{I}**  Support  provided  by 
private  attorney  to  the  recipient  in  its 
delivery  of  legal  assistance  to  eligible 
clients  on  either  a  reduced  fee  of  pro 
bono  basis  through  the  provision  of 
community  legal  education,  training, 
technical  assistance,  researth.  advice 
and  counsel:  co-counseling 
arrangements:  or  the  use  of  private  law 
firm  facilities,  libraries,  computer- 
assisted  legal  research  systems  or  other 
resources;  and, 

C(3)]  ►(2)-4  Support  provided  by  the 
recipient  in  furtherance  of  activities 
undertaken  pursuant  to  this  section 
including  the  provision  of  training. 
technical  assistance,  research,  advice 
and  counsel:  or  the  use  of  recipient 
facilities,  libraries,  computer  assisted 
legal  research  systems  or  other 
resources. 

[(b)]  ►(c)-^  The  specific  methods  to 
be  undertaken  by  a  recipient  to  involve 
private  attorneys  in  the  provision  of 
legal  assistance  to  eligible  clients  will 
be  determined  by  the  recipient  ►s^ 
taking  into  account  the  following 
factors: 

(1)  The  priorities  established  pursuant 
to  Part  1620  of  these  regulations; 

(2)  The  effective  and  economical 
delivery  of  legal  assistance  to  eligible 
clients; 

(3)  The  linguistic  and  cultural  barriers 
to  effective  advocacy: 

(4)  The  actual  or  potential  conflicts  or 
interest  between  specific  participating 
attorneys  and  individual  eligible  clients: 
and, 

(5)  The  substantive  and  practical 
expertise,  skills,  and  willingness  to 
undertake  new  or  unique  areas  of  the 
law  of  participating  attorneys. 

[(c)]  ►•(d)'^  Systems  designed  to 
provide  direct  serv  ices  to  eligible  clients 
by  private  attorneys  on  either  ^a-^pro 
bono  or  reduced  fee  basis,  shall  include 
at  a  minimum,  the  following 
components: 

(1)  Intake  and  case  acceptance 
procedures  consistent  v.ith  the 
recipients  established  priorities  in 
meeting  the  legal  needs  of  eligible 
clients: 

(2)  Case  assignments  which  ensure 
the  referral  of  cases  according  to  the 
nature  of  the  legal  problems  involved 
and  the  skills,  expertise,  and  substantive 
experience  of  the  participating  attorney: 

(3)  Case  oversight  and  follow-up 
procedures  to  ensure  the  timely 
disposition  of  cases  to  achieve,  if 
possible,  the  result  desired  by  the  client 


and  the  efficient  and  economical 
utilization  of  recipient  resources;  and 

►  (4)  Access  by  private  attorneys  to 
LSC  recipient  resources,  including  those 
of  LSC  national  and  state  support 
centers,  that  provide  back-up  on 
substantive  and  procedural  issues  of  the 
law. -4 

[(4)  Support  and  technical  assistance 
procedures  which  are  appropriate  and, 
to  the  extent  feasible,  provide  provision 
of  access  for  participating  attorneys  to 
materials,  training  opportunities,  and 
back-up  on  substantive  law  and  practice 
considerations. 

(d)  The  recipient  shall  utilize  financial 
systems  and  procedures  to  account  for 
costs  allowable  in  meeting  this  Part. 
Such  systems  shall  have  the  following 
characteristics: 

(1)  They  shall  meet  the  requirements 
of  the  Corporation's  Audit  and 
Accounting  Guide  for  Recipients  and 
Auditors: 

(2)  They  shall  accurately  identify  and 
account  for: 

(i)  The  recipient's  administrative, 
overhead,  staff,  and  support  costs 
related  to  private  attorney  involvement 
activities; 

(ii)  Payments  to  private  attorneys  for 
support  or  direct  client  services 
rendered: 

(iii)  Contractual  payments  to 
individuals  or  organizations  which  will 
undertake  administrative,  support,  and/ 
or  direct  services  to  eligible  clients  on 
behalf  of  the  recipient  consistent  with 
the  provisions  of  this  Part;  and 

(iv)  Other  such  actual  costs  as  may  be 
Incurred  by  the  recipient  in  this  regard. 

(3)  Income  and  expenses  relating  to 
the  P.\I  effort  must  be  reported 
separately  in  the  year-end  audit.  This 
may  be  done  by  establishing  a  separate 
fund  or  by  providing  a  separate 
supplemental  schedule  of  income  and 
expenses  related  to  the  PAI  effort  as 
part  of  the  audit. 

[4]  Auditors  will  be  required  to 
perform  sufficient  audit  tests  to  enable 
them  to  render  an  opinion  on  the 
recipient's  compliance  with  the 
requirements  of  this  Part. 

(5)  Programs  must  maintain  internal 
records  necessary  to  demonstrate  that 
funds  have  been  utilized  for  private 
attorney  involvement  consistent  with 
this  Part,  Infernal  records  should 
include: 

(i)  Contracts  on  file  which  set  forth 
payment  systems,  hourly  rates, 
maximum  allowable  fees,  etc.: 


UMI 
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(ii)  Bills/invoices  which  are  submitted 
before  payments  are  made; 

(iii)  Job  descriptions,  program 
directives  or  provisions  included  in 
collective  bargaining  agreements  which 
set  forth  specific  program  staff  PAI 
requirements;  and 

(iv)  Staff  time  records. 

(6)  If  any  direct  or  indirect  time  of 
staff  attorneys  or  paralegals  is  to  be 
allocated  as  a  cost  to  private  attorney 
involvement,  such  costs  must  be 
documented  by  detailed  timesheets 
accounting  for  all  of  those  employees' 
time,  not  just  for  the  time  spent  on 
private  attomeylnvolvement  activities. 
This  time-keeping  requirement  does  not 
apply  to  such  employees  as 
receptionists,  secretaries,  in-take 
persons  or  bookkeepers. 

(7)  Direct  payments  to  private 
attorneys  shall  be  supported  by  invoice 
and  internal  procedures  performed  by 
the  program  to  ensure  that  the  services 
billed  have  actually  been  delivered. 

(8)  Non-personnel  costs  shall  be 
allocated  on  the  basis  of  reasonable 
operating  data.  All  methods  of 
allocating  funds  shall  be  clearly 
documented. 

(9)  Contracts  concerning  transfer  of 
LSC  funds  for  PAI  activities  shall 
indicate  that  such  funds  will  be 
accounted  for  by  the  recipient  in 
accordance  with  LSC  guidelines.  The 
organization  receiving  funds  will  be 
considered  a  sub-recipient  or  sub- 
grantee  and  will  be  bound  by  all  the 
accounting  and  audit  requirements  of 
the  Audit  Guide  and  45  CFR  Part  1627. 
These  grants  shall  be  accounted  for  on  a 
cost-reimbursable  basis  so  that  the 
primary  recipient  will  be  responsible  for 
unspent  funds.  This  part  docs  not 
pertain  to  contracts  with  individual 
lawyers  or  law  firms  who  only  provide 
legal  services  directly  to  eligible  clients. 

(10)  Each  recipient  which  utilizes  a 
compensated  private  bar  mechanism, 
whether  judicare.  contract,  or  some 
other  form,  shall  develop  a  system 
which  includes: 

(i)  A  schedule  of  uniform 
encumbrances  for  similar  cases; 

(ii)  A  procedure  to  determine  net 
encumbrances; 

(iii)  A  mechanism  to  relate  specific 
encumbrances  to  specific  cases;  and 

(iv)  A  way  to  determine  whether 
encumbrances  assigned  are  an  accurate 
estimate  of  actual  costs  incurred. 

(11)  Encumbrances  shall  not  be 
included  in  the  calculation  of  whether  a 
program  has  met  the  requirements  of 
this  Part,  nor  should  they  be  recorded  as 
an  expense  for  audit  purposes.  Only 
actual  expenditures  or  those  amounts 
shown  as  accounts  payable  or  accrued 
liabilities  according  to  generally 


accepted  accounting  principles  at  the 
end  of  the  fiscal  period  may  be  utilized 
to  determine  whether  or  not  the  program 
has  met  the  requirements  of  this  Part. 

(12)  In  private  attorney  models, 
attorneys  may  be  reimbursed  for  actual 
costs  and  expenses,  but  attorney  fees 
may  not  be  paid  at  a  rate  which  exceeds 
50  percent  of  the  local  prevailing  market 
rate  for  that  type  of  service.! 

►  (e)  The  recipient  shall  demonstrate 
compliance  with  this  Part  by  utilizing 
financial  systems  and  procedures  and 
maintaining  supporting  documentation 
to  identify  and  account  separately  for 
costs  related  to  the  PAI  effort.  Such 
systems  and  records  shall  meet  the 
requirements  of  the  Corporation's  Audit 
and  Accounting  Guide  for  Recipients 
and  Auditors,  and  have  the  following 
characteristics: 

(1)  They  shall  accurately  identify  and 
account  for; 

(i)  The  recipient's  administrative, 
overhead,  staff,  and  support  costs 
related  to  PAI  activities.  Non-personnel 
costs  shall  be  allocated  on  the  basis  of 
reasonable  operating  data.  All  methods 
of  allocating  common  costs  shall  be 
clearly  documented.  If  any  direct  or 
indirect  time  of  staff  attorneys  or 
paralegals  is  to  be  allocated  as  a  cost  to 
PAI,  such  costs  must  be  documented  by 
timesheets  accounting  for  the  time  those 
employees  have  spent  on  PAI  activities. 
The  timekeeping  requirement  does  not 
apply  to  such  employees  as 
receptionists,  secretaries,  intake 
personnel  or  bookkeepers; 

(ii)  Payments  to  private  attorneys  for 
support  or  direct  client  services 
rendered.  The  recipient  should  maintain 
contracts  on  file  which  set  forth 
payment  systems,  hourly  rates, 
maximum  allowable  fees,  and  so  forth. 
Bills  and/or  invoices  from  private 
attorneys  should  be  submitted  before 
payments  are  made.  Encumbrances 
shall  not  be  included  in  calculating 
whether  a  recipient  has  met  the 
requirement  of  this  Part; 

(iii)  Contractual  payments  to 
individuals  or  organizations  that 
undertake  administrative,  support,  and/ 
or  direct  services  to  eligible  clients  on 
behalf  of  the  recipient  consistent  with 
the  provisions  of  this  Part.  Contracts 
concerning  transfer  of  LSC  funds  for  PAI 
activities  shall  require  that  such  funds 
be  accounted  for  by  the  recipient  in 
accordance  with  LSC  guidelines, 
including  the  requirements  of  the  Audit 
Guide  and  45  CFR  Part  1627; 

(iv)  Other  such  actual  costs  as  may  be 
incurred  by  the  recipient  in  this  regard. 

(2)  Support  and  expenses  relating  to 
the  PAI  effort  must  be  reported 
separately  in  the  recipient's  year-end 
audit.  This  shall  be  done  by  establishing 


a  separate  fund  to  account  for  the  entire 
PAI  allocation.  Auditors  are  required  to 
perform  sufficient  audit  tests  to  enable 
them  to  render  an  opinion  on  the 
recipient's  compliance  with  the 
requirements  of  this  part. 

(3)  In  private  attorney  models, 
attorneys  may  be  reimbursed  for  actual, 
costs  and  expenses,  but  attorney  fees 
may  not  be  paid  at  a  rate. which  exceeds 
50%  of  the  local  prevailing  market  rate 
for  that  type  of  service. 

(4)  All  records  pertaining  to  a 
recipient's  PAI  requirements  shall  be 
made  available  for  inspection  and 
review  by  LSC  auditors  and  monitors 
during  regular  business  hours. -^ 

§  1614.4    Procedure. 

(a)  The  recipient  shall  [incorporate 
the]  ►develop  a-  plan  and  budget 
[required  by  Instruction  83-6] 

to  meet  the  requirements  of  this  Part 
►  which  shall  be  incorporated  as  a 
part-^  of  the  refunding  application  or 
initial  grant  application.  The  budget 
shall  be  modified  as  necessary  to  fulfill 
this  Part.  That  plan  shall  take  into 
consideration: 

(1 )  The  legal  needs  of  eligible  clients 
in  the  geographical  area  served  by  the 
recipient  and  the  relative  importance  of 
those  needs  consistent  with  the 
priorities  established  pursuant  to  section 
1007(a)(2)(C)  of  the  Legal  Services 
Corporation  Act  (42  U.S.C.  29g6f(a)(2)) 
and  Part  1620  of  the  Regulations  (45  CFR 
Part  1620)  adopted  pursuant  thereto; 

(2)  The  delivery  mechanisms 
potentially  available  to  provide  the 
opportunity  for  private  attorneys  to  meet 
the  established  priority  legal  needs  of 
eligible  clients  in  an  economical  and 
effective  manner;  and 

(3)  The  results  of  the  consultation  as 
required  below. 

(b)  The  recipient  shall  consult  with 
significant  segments  of  the  client 
community,  private  attorneys,  and  bar 
associations,  including  minority  and 
women's  bar  associations,  in  the 
recipient's  service  area  in  the 
development  of  its  annual  plan  to 
provide  for  the  involvement  of  private 
attorneys  in  the  provision  of  legal 
assistance  to  eligible  clients. 

§  1614.5    Protiibition  of  revolving  litigation 
funds. 

(a)  The  Office  of  Field  Services  shall 
not  endorse  or  approve  revolving 
litigation  fund  systems  which 
systematically  encourage  the 
acceptance  of  fee-generating  cases  by 
advancing  funds  to  private  attorneys  for 
[costs,  expenses  and/or]  attorney  fees. 

(b)  This  prohibition  does  not  prevent 
reimbursement  or  payment  of  costs  and 
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expenses  incurred  by  private  attorneys 
[in  normal  situations  in  which  litigation 
may  result  in  attorney  fees,  such  as  case 
assignments  through  a  judicarc  or  pro 
h<yno  pane! J  ^  where  thr  private 
attorney  is  representinj;  an  eligible 
client  in  a  matter  in  which 
ri'presentation  by  the  recipient  would  be 
appropriate  under  the  Act  and 
Regulations.-* 

»  1 1614.S    Waivers. 

(a)  While  it  is  the  expectation  and 
experience  of  the  Corporation  that  most 
basic  field  programs  can  effectively 
expend  their  PAl  requirement,  there  are 
some  circumst.inccs.  temporary  or 
permanent,  und^r  which  the  goa!  r,f 
p<;onomical  i»ntl  effei'tive  use  of 
Corporation  funds  will  he  furthered  by  a 
partial,  or  in  exceptional  circumstances, 
a  complete  waiver  of  the  PAl 
requirement. 

(b)  A  complete  waiver  shall  be 
granted  by  the  Office  of  Field  Services 
(QFS)  when  the  recipient  shows  to  the 
satisfaction  of  OFS  that 

(1)  Because  of  the  jn.iv.iilability  of 
qualified  private  attorneys.  ,tn  attempt 
to  carry  out  a  PAl  program  would  be 
futile:  or  | 

(2)  All  qualified  private  attorneys  in 
!he  programs  service  area  ei'her  refuse 
to  participate  or  have  conflicts 
generated  by  their  practice  which  render 
their  participation  inappropriate. 

|c)  A  partial  waiver  shall  be  granted 
by  OFS  when  the  recipient  shows  to  the 
satisfaction  of  01^  that 

(1)  The  population  of  qualified 
attorneys  available  to  participate  in  the 
program  is  too  small  to  use  the  full  P.M 
allocation  economically  and  effectively: 
or 

(2)  Despite  the  recipients  best  efforts 
too  few  qualified  attorneys  are  willing  to 
participate  in  the  program  to  use  the  full 
PAl  allocation  economically  and 
ftfectively:  or 

(3)  Despite  a  recipient's  best  efforts — 
including,  but  not  limited  to. 
communicating  its  problems  expending 
the  required  amount  to  OFS  and 
requesting  and  availing  itself  of 
assistance  and/or  advice  from  OFS 
regarding  the  problem — oxpenditu-es 
already  made  during  a  program  year  are 
insufficient  to  meet  the  PAl  requirement, 
and  there  is  insufficient  time  to  mnke 
economical  and  efficient  expendilurps 
during  the  remainder  of  a  program  year, 
but  in  this  instance,  unless  the  shortfall 
re.sulted  from  unforeseen  and  unusual 
circumstances,  the  recipient  shall 
accompany  the  waiver  request  with  a 
plan  to  avoid  such  a  shortfall  in  the 
future:  or 

(4)  The  recipient  uses  a  fee-for  service 
program  whose  encumbrances  would 


meet  the  requirement,  but  its  actual 
current  expenditures  do  not  meet  the 
requirement,  and  could  not  be  increased 
to  do  so  economically  and  effectively  in 
the  remainder  of  the  program  year,  or 
could  not  be  increased  to  do  so  in  a 
fiscally  responsible  manner  in  view  of 
outstanding  encumbrances. 

(5)  If,  in  the  reasonable  judgment  of 
the  recipient's  governing  body,  it  would 
not  be  economical  and  efficient  for  the 
recipient  to  expend  its  full  IZ'/'z^  of 
Corporation  funds  on  PAl  activities, 
provided  that: 

(i)  The  recipient  has  received 
substantial  contributions  from  the 
private  bar  and/or  other  sources,  and, 
consequently,  the  recipiei^Thas  handled 
and  expects  to  continue  ts  handle  at 
least  12'a'o  of  its  cases  through  its  PAl 
program(s):  or 

(ii)  The  recipient  has  been  unusually 
efficient  in  the  use  of  its  PAl  resources, 
and,  consequently,  the  recipient  has 
handled  and  expects  to  continue  to 
handle  at  least  12 '<^  %  of  its  cases 
through  its  PAl  program(s). 

(d)(1)  A  waiver  of  the  special 
accounting  and  bookkeeping 
requirements  of  this  Part  may  be  granted 
by  the  Audit  Division  with  the 
concurrence  of  OFS,  if  the  recipient 
shows  to  the  satisfaction  of  the  Audit 
Division  and  OFS  that  such  waiver  will 
advance  the  purpose  of  this  Part  as 
expressed  in  §§  1614.1  and  1614.2. 

(2)  As  piovided  in  45  CFR  1627  J(c) 
with  respect  to  subgrants,  alternatives 
to  Corporation  audit  requirements  or  to 
the  accounting  requirements  of  this  Part 
may  be  approved  for  subgrants  by  the 
Audit  Division  with  OFS  concurrence: 
such  alternatives  for  PAl  subgrants  shall 
be  approved  liberally  where  necessary 
to  foster  increased  PAl  participation. 

(e)  Waivers  of  the  PAl  expenditure 
requirement  may  be  full  or  partial,  that 
is.  the  Corporation  may  waive  ail  or 
some  (if  the  required  expenditure  for  a 
fiscal  year. 

(1)  Waivers  of  any  requirement  under 
this  Part  may  be  for  the  current,  or  next 
fiscal  year. 

(2)  At  the  expiration  of  a  waiver  a 
recipient  may  seek  a  similar  or  identical 
waiver. 

(f)  Ail  waiver  requests  shall  be 
addressed  to  the  Office  of  Field  Services 
(OFS).  OFS  shall  make  a  written 
response  to  each  such  request 
postmarked  not  later  than  thirty  (30) 
days  after  its  receipt.  Should  OFS  fail  to 
so  respond,  the  request  shall  be  deemed 
to  be  granted.-* 

►  ;  1614.7    Failure  to  Comply. 

(a)  If  a  recipient  fails  to  comply  with 
the  expenditure  required  by  this  Part, 
the  corporation  shall  withhold  from  the 


recipient's  support  payments  an  amount 
to  be  calculated  as  follows: 

(1)  The  difference  between  the 
amount  expended  on  PAl  and  twelve 
and  one-half  percent  (12 '/2%)  of  the 
recipient's  basic  field  award:  or 

(2)  If  the  recipient  has  received  a 
waiver  of  all  or  part  of  the  PAl 
expenditure  requirement,  the  difference 
between  the  amount  expended  and  the 
amount  required  to  be  expended. 

(b)  Any  funds  withheld  by  the 
Corporation  pursuant  to  this  section 
shall  be  made  available  by  the 
Corporation  to  be  used  by  private 
attorneys  in  the  recipient's  service  area 
to  provide  legal  services  to  eligible 
clients  in  the  recipient's  service  area.* 

DHled:  |une  13.  1985. 

Richard  N.  Bagenstos. 

Acting  General  Counsel. 

[FR  Doc.  85-14578  Filed  8-17-85:  8:45  am[ 
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DEPARTMENT.  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  160 

ICGO  78-1741 

Inflatable  Life  Jackets  and  Hybrid 
PFDs 

Correction 

In  FR  Doc.  85-12589  beginning  on  page 
21878  in  the  issue  of  Wednesday.  May 
29,  1985,  make  the  following  corrections: 

1.  On  page  21891,  in  thf  first  column  in 
§  160.076-1 3(t)(l),  in  the  sixth  line.  "(9.4 
psig)  ■  should  read  "(0.4  psig)' . 

2.  On  page  21896,  in  the  first  column, 
in  §  180.077-1  (d).  in  the  first  line, 
"hybird"  should  read  "hybrid"  and  the 
word   'bv  "  should  be  removed. 

3.  On  page  21900,  in  §  160.077-23. 
Table  160.077- 23 A.  in  the  first  column, 
in  the  fifth  line  under  "Tests",  remove 
the  "4"  after  "Retention". 

BILLINQ  CODE  ISOS-Ct-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Paris  2,  22.  74,  and  90 

IGen.  Docket  No.  85-171:  FCC  85-2861 

Tectinical  Flexibility  in  ttie  Mobile 
Communications  Services 

agency:  Federal  Communications 

Cdnmussion. 

action:  .Notice  of  inquiry  and  of 

proposed  rule  making. 
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summary:  This  Notice  proposes  an 
alternative  to  the  normal  type 
acceptance  procedures  that  could  be 
used  to  expedite  the  approval  of  new 
mobile  radio  technologies.  At  present, 
such  technologies  require  ad  hoc  rule 
making  and  their  developers  must 
publicly  disclose  technical  details  years 
before  normal  marketing  is  allowed. 

The  proposed  approach  would  deal 
with  new  technologies  in  a  nonpublic 
equipment  authorization  procedure 
which  would  give  the  power  derating 
needed  to  ensure  that  the  new 
technology  did  not  cause  interference. 

This  alternative  could  both  expedite 
the  approval  of  new  technology  and 
remove  disincentives  to  technical 
innovation  under  present  procedures. 

DATES:  Comments  must  be  filed  by 
December  16.  1985.  Reply  comments 
must  be  filed  by  February  28. 1986. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Marcus,  Office  of  Science  and 
Technology,  Washington,  D.C.  20554, 
Telephone:  (202)  632-7040. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 

4-CFRPart2 

Communications  equipment. 
47  CFR  Part  22 

Radio. 
47  CFR  Part  74 

Radio  broadcastin;  . 
47  CFR  Part  90 

Radio. 

Notice  of  Inquiry  and  Proposed  Rule 
Making 

In  the  matter  of  technical  flexibility  in  the 
Moliile  Communications  Service.  Rules  Parts 
2,  22,  74.  and  90.  Gen  Docket  No.  85-171;  FCC 
85-283. 

Adopted:  May  31, 1985. 

Released:  June  11, 1985. 

By  the  Commission. 


Introduction  and  Summary 

1.  On  November  8. 1984.  the 
Commission  adopted  a  Report  and 
Order  in  General  Docket  83-114.  A  Re- 
E\amir,ation  of  Technical  Regulations  ' 
(R&O)  which  reviewed  the  fundamental 
need  for  and  basis  of  our  technical 
regulations.  Four  principles  were  stated 
that  we  would  use  as  guidance  future 
proceedings. -These  principles 


'  Report  and  Order  in  Ceneriil  Duckel  B3-n4. 
FCC  84-521.  49  Fed.  Reg.  4830.'i  (December  12. 1984). 

FCC  2d . 

-'  Id.  at  para.  27. 


reaffirmed  our  commitment  to  the 
control  of  harmful  interference  in  the 
various  radio  services  and  stated  that 
we  would  strive  to  make  interference 
control  rules  so  that  "they  are  not 
unnecessarily  restrictive  in  areas 
unrelated  to  interference  control"  and 
that  we  would  "attach  a  low  priority  to 
mandating  system  interoperability." 

2.  The  purpose  of  this  notice  is  to  put 
forth  for  public  comment  specific 
proposals  in  the  land  mobile  radio 
services  that  would  implement  these 
principles.  The  fundamental  hypothesis 
behind  the  proposals  in  this  notice  is 
that  new  technology  is  not  an  intrinsic 
cause  of  interference  in  bands  with 
existing  users  using  a  traditional 
technology:  rather,  the  real  cause  of 
interference  is  excessive  undesired 
signal  power  in  the  victim  receiver. 
Thus,  by  controlling  the  transmitter 
power  of  systems  using  new 
technologies,  we  can  allow  new 
technology  to  be  introduced  into  existing 
bands  while  at  the  same  time  prevent 
harmful  interference  to  users  of 
standard  technologies.  In  this  notice  we 
propose  a  specific  power  control 
approach  which  we  believe  is  flexible 
enough  to  handle  new  mobile  radio 
technologies  without  rule  making  for 
each  new  development.' We  hope  that 
by  eliminating  the  need  for  lengthy 
public  rulemakings  we  can  facilitate 
research,  development,  and  marketing  of 
new  types  of  radio  technology.  We 
believe  that  innovative  approaches  such 
as  this  one  are  necessary  to  meet  our 
statutory  mandate  in  Sections  7(a)  and 
303(g)  of  the  Communications  Act  of 
1934,  as  amended. 

History  of  Technical  Flexibility 

3.  while  the  Commission  has 
classically  specified  modulation  types 
for  radio  services,  there  has  been  a  long, 
consistent  trend  towards  technical 
flexibility  for  licensees.  The  first  major 
milestone  in  this  direction  was  in  the 
Fixed  Satellite  Service.  Section  25.202  of 
our  Rules,  first  adopted  in  1965, 
authorized  frequencies  for  this  service 
without  specifying  the  modulation  type 
required.  In  1969  the  Commission 
authorized  subscription  television 
(STV).  Rather  than  setting  technical 
standards  for  STV  emissions,  we  took 
an  "equivalent  interference"  approach. 
The  governing  rule  for  STV  modulation 
is  given  in  §  73.644(b)(5).'' 


^The  approach  only  applies  to  licensees  who  are 
eligible  and  have  received  licenses  under  existing 
rule  provisions.  In  particular,  the  wide  band 
provisions  of  this  proposal  can  only  be  used  by 
licensees  who  have  licenses  for  multiple  channels. 

*  While  the  wording  of  this  section  has  been 
changed  slightly  since  1969.  the  basic  concept  has 
not. 


Interference  to  reception  of  conventional 
television  and  subscription  television  and 
subscription  television  programs,  co-channel 
and  adjacent  channel,  monochrome  and 
color,  shall  not  significantly,  in  the  judgment 
of  the  Commission,  exceed  that  occurring 
from  conventional  broadcasting  in 
compliance  with  the  television  technical 
standards  set  forth  in  this  part. 

4.  The  next  major  milestone  towards 
technical  flexibility  was  taken  in  1982 
with  the  adoption  of  the  Second  Report 
and  Order  in  PR  Docket  79-191 
allocating  806-821  MHz  and  851-866 
MHz  for  private  land  mobile  uses.*  In 
this  proceeding  the  Commission  gave 
technical  flexibility  to  users  in  these 
requirements  that  necessitate  innovative 
systems."  *  We  stated  that. 

Technical  flexibility  will  enable  licensees 
to  engineer  their  communications  systems 
without  being  constrained  to  use  a  specific 
emission  mode  or  bandwidth.  By  taking  this 
action,  we  recognize  that  the  best 
combination  of  emission  mode  and 
bandwidth  differs  for  various  users  and 
geographic  areas.  We  also  believe  that 
technical  flexibility  will  provide  equipment 
manufacturers  with  the  opportunity  to 
develop  more  efficient  technology.' 

Technical  flexibility  included  both  the 
capability  of  subdividing  a  channel  into 
smaller  channels  as  well  as  the  option 
for  multiple  channel  licensees  to  use 
adjacent  channels  as  one  large  channel 
without  regard  to  the  normal  roUoff  near 
the  channel  edges.  (This  permits  the  use 
of  wideband  technologies  such  as  time 
division  multiple  access  and  packet 
radio). 

5.  In  the  Docket  79-191  Report  and 
Order,  we  did  not  give  detailed 
technical  standards  to  be  used  by 
narrowband  or  wideband  equipment. 
Our  only  specific  requirement  was  that 
"where  a  licensee  chooses  to  use  more 
than  a  single  emission  within  the 
authorized  bandwith.  the  sum  of  the 
emission  may  not  exceed  the  .  .  .limits 
on  ERP."  *  However,  we  also  recognized 
that  this  was  not  adequate  to  prevent 
possibility  of  interference  and  stated. 

Nothing  we  are  doing  here  is  intended  to 
increase  the  potential  for  adjacent  channel 
and  co-channel  interference  between  current 
and  new  technology  users.  We  assume, 
however,  that  manufacturers  involved  in  the 
development  and  sale  of  two-way  land 
mobile  communications  equipment  are  fully 
cognizant  of  technical  issues  concerning 
adjacent  channel  and  co-channel  interference 
when  dissimilar  emissions  are  involved  and 
will  take  precautions  to  assure  that  current 
technology  users  are  not  adversely  affected. 


■■  Reijort  and  Order  in  PR  Docket  79-191.  90  FCC 
2d  1320(1982). 
'/(/.  at  para.  156. 
'Ibid 
'Id.  at  para.  159. 
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We  recoynixe  thai  there  is  some  risk 
invulved.  yel  we  believe  that  this  risk  is 
iiffsel  by  the  potenlidl  benefits  derivrd  from 
the  introduction  of  innovative  technoloRy. 
Kiirlhermore.  the  current  rules  for  type 
dcceplance  will  require  manufacturers  to 
reijuesl  waivers  of  §  90.203  of  our  rules  to 
market  equipment  occupying  more  than  one 
channel.* 

6.  This  absence  of  technical  standards 
both  raises  the  possibility  of 
Interference  between  new  technology 
and  existing  technologies  and  creates  a 
"regulatory  risk"  for  potential 
mannfaclurers  of  new  technologies  as 
they  must  seek  waivers  in  order  to 
miirket  their  systems.  This  new 
proceeding  is  intended  to  alleviate  these 
concerns  by  proposing  a  specific 
interference  control  approach  and  type 
acceptance  procedure  for  new 
technologies. 

7.  The  next  major  decision  dealing 
with  technical  flexibility  was  in  the 
Report  and  Order  of  Docket  80-57  '• 
dealing  with  Revision  and  Update  of 
Part  22.  Some  comments  in  this 
proceeding  advocated  a  removal  of  most 
emission  limitations,  but  since  we  have 
already  been  conservative  concerning 
interference  in  common  carrier  radio 
service  and  since  the  only  specific  data 
available  at  the  time  dealt  with 
amplitude  compandored  single  Side 
band  (ACSB),  we  authorized  only  ACSB. 
The  technical  standards  associated  with 
this  use  of  ACSB  consisted  of  t)  a 
requirement  that  the  out  of  band 
emissions  of  the  ACSB  transmitters  not 
exceed  those  allowed  for  FM  (§§  22.106. 
22.501.  22.600.  and  22  1000).  and  2)  that  a 
study  be  submitted  showing  "that  the 
proposed  facilities  will  not  cause 
harmful  electrical  interference  to  known 
pending  and  licensed  ACSB  and  FM 
stations  in  excess  of  the  ratio  of  desired- 
to  undesired  field  strengths  as  is 
presently  required  for  FM  co-channel 
interference". "  All  Other  types  of 
emissions  not  enumerated  in  §  22.104(a) 
are  forbidden  but  may  be  considered  for 
secondary  status  with  a  developmental 
license.'^.  Although  one  commenting 
party  proposed  allowing  wideband 
emissions  on  adjacent  channels  similar 
to  that  permitted  in  S  90.645.  we  chose 
not  to  authorize  this  due  to  an 
incomplete  record  but  stated  that  within 
the  limits  of  our  resources,  we  hope  to 
undertake  further  evaluation  of  this 
approach. 

8.  In  the  Report  and  Order  of  Ducket 
84-280.  we  authorized  ACSB  for  the 


■/</.  It  para,  mi 

"■Hrpori  ami  Order  in  CC  Docket  80-57.  <»  FCC 
2a  769  1 198.1). 
"til  al  paia.  130. 
-S«cli(m22  1(VI|rf)(3) 


Broadcast  Remote  Pickup  Service  in  a 
general  approach  that  permitted  a 
variety  of  technologies.  We  stated  that 
our  intent  was  to  be  sufficiently 
flexibility  to  allow  broadcasters  to 
choose  any  technology  best  suited  to 
their  needs  without  further  Commission 
action  "and  permitted  "stacking"  of 
5kHz  channels.  This  approach  is 
possible  for  this  service  because  of  the 
small  number  of  licensees  and  the  active 
role  of  local  coordinators  on  a  daily 
basis.  Other  services  generally  need  a 
more  detailed  framework. 

9.  Thus,  the  Commission  has  a  history 
of  twenty  years  of  trying  to  give  its 
licensees  flexibility  to  use  the 
technology  of  their  choice.  This 
proceeding  seeks  to  bring  the  technical 
standards  of  Parts  22.  74.  and  90  as  close 
as  is  practicable  recognizing  the 
operational  differences  involved.  We 
propose  below  a  specific  technical 
approach  to  prevent  interference  by  the 
use  of  technical  flexibility  which  we 
believe  is  general  enough  to  allow  new 
narrowband  and  wideband  technologies 
with  ad  hoc  rulemaking  in  each  case  of 
new  technology. 

10.  We  recognize  that  there  are 
significant  differences  in  the  operating 
environments  for  Part  22  and  Part  90 
licensees.  Generally  in  Part  22,  a 
relatively  small  number  of  licensees 
operate  in  any  geographic  area,  and 
their  systems  are  designed  and 
engineered  to  provide  high  flexibility 
and  quality  of  service  to  the  general 
public.  Licensees  generally  have 
technicians  either  as  employees  or  on 
call,  in  contrast.  Part  90  licenses 
generally  are  granted  on  a  shared  basis 
with  no  guaranteed  grade  of  service. 
Most  Part  90  licensees  are  not  in  the 
communications  business  are  therefore 
many  do  not  employ  their  own  technical 
staff.  Thus,  the  Part  90  radio 
environment  is  much  more  complex  and 
it  would  be  much  more  difficult  to 
rectify  interference  problems  once  they 
occur.  For  these  reasons,  different 
treatment  of  Part  and  Part  22  may  be 
necessary  and  we  invite  comment  on 
this  point. 

Overview  of  Proposals 

11.  The  approach  taken  in  this  Notice 
is  to  define  a  new  procedure  to  be  called 
"Alternative  Type  Acceptance  (ATA)" 
for  land  mobile  transmitter 
authorization.  ATA  would  be  used  for 
equipment  which  does  not  meet  the 
conventional  technical  standards  of 
existing  mobile  radio  rules,  such  3S 
Subpart  I  of  Part  90.  ATA  consists  of 
two  basic  steps.  First,  the  manufacturer 


"  Rj-ourt  and  Older  in  MM  DiickBl  lt4-2«0.  49  FR 
45155  iNovenibwr  15.  1984).    _  _  FCC  2d 


(or  the  distributor  in  the  case  of 
imported  equipment)  would  perform 
specified  tests  to  determine  the 
interference  potential  of  the  equipment 
to  conventional  equipment.  These  tests 
would  determine  a  power  derating 
which  would  determine  how  much 
power  had  to  be  reduced  compared  to  a 
conventional  modulation  type  so  that  it 
did  not  cause  more  interference  to  co- 
channel  and  adjacent  channel  users.  In 
the  second  step,  the  test  data  is  sent  to 
the  Commission  for  review  and  possible 
replication.  When  the  Commission  is 
satisfied  with  the  derating  factors,  it 
issues  an  ATA  grant  which  includes  the 
derating  factors  and  the  conditions  of 
the  test  such  as  emission  frequency 
relative  to  channel  center  frequency  . 

12.  All  Part  22  licensees  (except  in  the 
Cellular  Radio  Telephone  Service),  those 
Part  90  licensees  meeting  the  eligibility 
requirement  discussed  below  in 
Paragraph  20  and  all  Part  74  licensees  in 
the  Remote  Pickup  Broadcast  Service 
would  have  the  option  of  using  ATA 
equipment  provided  they  use  it  with  tlie 
emission  spacing  specified  in  the  ATA 
grant  and  that  they  adjust  the  power  of 
the  transmitter(s)  by  applying  the 
derating  factor  specified  in  the  ATA 
grant.  Since  the  ATA  process 
determines  the  conditions  under  which 
the  transmitters  would  not  cause  more 
interference  than  conventional 
equipment,  the  application  of  the 
derating  factors  should  ensure  that 
conventional  users  get  no  more 
interference  than  they  would  from 
conventional  equipment. 

13.  The  ATA  application  process 
would  be  generally  similar  to  existing 
equipment  authorization  procedures.  No 
public  announcements  of  applications 
would  be  made  until  a  grant  is  given. 
Thus,  an  applicant  does  not  have  to 
reveal  the  details  of  his  technology  to 
potential  competitors  at  an  early  stage 
as  he  would  have  to  do  it  in  a 
rulemaking  process.  The  technical 
information,  which  is  needed  for  the 
ATA  application,  is  modeled  on  testing 
information  which  we  have  developed 
in  the  past  for  rulemakings  dealing  with 
new  technology.  We  have  generalized 
this  experience  in  the  proposed  ATA 
rules. 

Alternative  Type  Acceptance  Testing 

11.  The  specific  ATA  testing  proposal 
determines  the  power  derating  needed 
for  a  new  modulation  by  first  measuring 
the  new  modulation  signal  level  needed 
to  cause  interference  to  the  signal  using 
the  standard  modulation.  That  new 
modulation  signal  level  is  then 
compared  to  the  level  of  <in  undesired 
standard  modulation  signal  needed  to 


cause  interference.  In  the  case  of  new 
modulations  which  are  narrowband  (i.e. 
more  than  one  emission  can  occupy  an 
standard  channel]  a  group  of 
transmitters  using  the  new  modulation 
are  tested  together  as  a  unit  using 
specified  relative  emission  spacing.  This 
is  a  worst  case  scenario  with  respect  to 
a  possible  interference  victim  as  it 
assumes  all  the  new  transmitters  are  on 
simultaneously  at  the  closest  possible 
.distance  to  the  victim. 

15.  The  general  testing  setup  to  be 
used  in  ATA  testing  is  shown  in  Figure 
A  of  the  proposed  of  §  2.1101  (see 
Appendix  A).  It  involves  three 
conventional  systems  [two  transmitters 
and  one  receiver)  as  well  as  the  new 
system,  the  equipment  under  test  (EUT), 
which  may  be  ctimposed  of  more  than 
one  transmitter.  (This  discussion 
assumes  that  the  equipment  to  be  tested 
has  a  bandwidth  loss  than  a 
conventional  chanre!  width.  The  case  in 
which  the  new  equipment  is  wider  is 
discussed  in  paragraph  18.)  A  switch  in 
the  setup  selects  one  of  two  basic  test 
conditions.  We  will  discuss  the  first 
position  initially.  This  position  is  used  to 
determine  the  amount  of  co-channel 
conventional  modulation  which  is 
needed  to  disrupt  a  communication 
path.  The  victim  receiver  is  given  a 
combination  of  two  signals:  a  desired 
conventional  signal  which  is  attenuated 
to  the  level  specified  in  the  proposed 
rules  and  an  undesirfid  conventional 
signal  which  is  attenuated  by  a  vaiiable 
attenuator.  In  the  fir$t  part  of  the  test, 
the  variable  attenuator  is  decreased 
until  the  victim  receiver  receives 
inierfMrcnce,  which  is  defined  as  a  12  dB 
SINAID  ratio.  The  undesired  transmitter 
power  that  corresponds  to  this  is  noted 
as  P.. 

Ifi.  In  the  next  phase  of  the  tests,  the 
switch  is  moved  to  tfce  second  position 
to  measure  the  interference  potential  of 
the  EUT.  Before  the  tests  are  started,  the 
multiple  transmitters  are  adjusted  to 
different  frequencies  within  the 
standard  channel  and  tc  possibly 
different  relative  poA't-rs.  The  relative 
powers  and  frequcnijies  are  the  ch  jice 
of  the  manufacturer  $nd  arc  stated  in  his 
application  for  ATA.  Analogous  to  the 
first  part  of  the  test,  the  variable 
attenuator  is  decreased  until 
interference  is  observed.  The  interfering 
si;^nal  is  actually  composed  of  power 
from  each  of  the  transmitters  within  the 
EUT.  so  it  is  necessary  to  determine 
tht'ir  individual  powtrs,  Pj,  by  now 
turning  them  on  one  at  a  time  and 
measuring  their  power.  Now  the  ratios 
P,/P^  are  the  amount  of  decrease  from 
the  standard  power  from  the  standard 
modulation  which  ane  needed  to  pn.sure 


that  the  EUT  causes  no  more 
interference  than  the  standard 
modulation.  These  are  a  function  of  the 
frequency  difference.  f„  of  each 
transmitter  with  respect  to  the  center  of 
the  channel.  If  a  licensee  with  a  current 
license  which  allows  Pl  watts  of  power 
on  a  channel  with  conventional 
technology  were  to  switch  to  a  new 
technology  with  several  transmitters  at 
frequencies,  fi,  within  his  channel,  he 
would  not  increase  his  interference  to 
co-channel  users  if  he  adjusts  the  power 
of  each  fj  such  that  it  is  less  than  Pi.  x  P,/ 

Ps- 

17.  So  far  we  have  not  discussed 
limits  for  emissions  outside  of  tlie 
conventional  channel  or  inband 
emissions  that  may  cause  interference  to 
adjacent  channel  users.  Existing  rules 
for  the  mobile  radio  services,  such  as 

§  90.209  and  §22.106,  already  cover  out 
channel  emissions  and  a  generalization 
of  these  standards  is  included  in  the 
proposed  §  2.1102(f).  However,  inband 
emissions  near  the  channel  edges  may 
also  affect  adjacent  channel 
interference.  In  order  to  address  this 
problem,  we  propose  two  alternatives 
for  the  applicant.  First,  he  can  show 
compliance  with  existing  in  channel  roll 
off  standards  for  conventional 
transmitters.  Alternatively,  he  could 
repeat  the  tests  done  previously  but 
with  the  desired  transmitter  and  victim 
receiver  first  tuned  one  channel  above 
the  original  channel  then  tuned  one 
channel  below.  In  this  option,  the  final 
Pj/Ps  should  be  the  lowest  of  the  three 
frequencies  for  the  victim  and  desired. 
This  is  a  conservative  measure  in  order 
to  avoid  interference  to  both  co-channel 
and  adjacent  ch.innel  users. 

18.  A  num.erical  example  of  using  this 
procedure  is  g'ven  in  Appendix  B.  This 
example  assumes  that  the  equipment 
proposed  for  ATA  consists  of  3 
narrowbcnd  transmitters  that  would  be 
spaced  at  6  kHz  intervals.  Based  on  the 
ATA  test  results,  a  power  derating  for 
each  of  the  transmitters  is  derived. 

19.  For  wide  band  system  a  similar 
approach  is  used.  The  major  diL*'erence 
is  that  there  is  only  one  emission  from 
the  EUT,  but  that  emission  is  wider  than 
the  baadwith  of  the  victim  receiver. 
Therefore,  the  conventional  equipment 
must  be  sequentially  tested  at  each 
channel  within  the  bandwith  of  the  EUT 
as  well  as  at  the  channels  adjacent  to 
the  wide  band  emission  (if  the  EUT  can 
not  be  shown  to  comply  with  the 
existing  near  channel  edge  roll-off 
standards).  The  most  conservative 
power  derating  found  on  any  channel 
would  then  become  the  overall  derating. 

20.  In  order  for  this  type  of  tests  to  be 
reproducible,  several  technical 


parameters  mast  be  defined  precisely.  In 
doing  this,  we  have  tried  to  model  our 
testing  procedure  after  existing 
voluntary  standards  as  much  as 
possible.  The  specific  sources  of 
reference  have  been  Electronic 
Industries  Assocation  RS-204-C  (1/81) 
and  ANSI  C63. 2-1982.  Tlie  proposed 
rules,  thus,  give  details  in  §  2.1102(e)  for 
input  signals  to  all  the  transmitters, 
input  signal  levels,  desired  signal  level 
to  the  receiver,  receiver  sensitivity,  and 
receiver  adjacent  channel  rejection. 

21.  While  we  have  proposed  specific 
test  procedures  and  standards  for  this 
process,  we  recognize  that  none  of  these 
were  originally  developed  for  exactly 
the  purpose  for  which  we  now  propose 
to  utilize  them.  Accordingly,  we 
specifically  invite  comment  on  the 
suitability  of  these  aspects  of  this 
proposal.  Furthermore,  if  the  com.ments 
indicate  that  significantly  different 
standards  or  procedures  would  be 
preferable,  we  would  expect  to  issue 
further  proposals  to  ensure  that  the  user 
public  can  comment  fully  on  the 
standards  prior  to  adoption.  Obviously, 
these  standards  and  procedures  are 
critical  to  the  success  of  this  approach 
and  they  will  receive  our  most  careful 
consideration. 

Eligibility 

22.  It  is  proposed  that  permission  to 
use  ATA  equipment  be  given  to  all 
licensees  in  the  Domestic  Public  Mobile 
Service  (Part  22);  except  in  the  Domestic 
Public  Cellular  Radio 
Telecommunications  Service,  and  to  all 
Part  74  Broadcast  Remote  Pickup 
licensees.  Private  Land  Mobile  Radio 
Service  Licensees  (Part  90)  may  use 
ATA  equipment  if  they  are  the  exclusive 
licensee  of  a  channel  (only  bands  above 
4~0  MHz  have  exclusive  licensees  or  if 
they  have  written  consent  of  all  co- 
channel  licerr,ees  within  a  75  mile 
radius.  Nonexclusive  licensees  must 
notify  the  Commission  of  their  intent  to 
use  ATA  equipment  and  of  the  fact  that 
th'^y  have  the  consent  of  all  co-channel 
licensees.  Whether  ATA  use  will  also 
require  approval  of  frequency 
coordinating  committees  will  be 
determined  in  PR  Docket  83-737.  Upon 
receiving  this  notification,  the 
Commission  will  amend  the  license  to 
specify  that  ATA  equipment  may  be 
used.  ATA  users  would  receive  the 
same  protection  that  licensees  with 
others  emission  modes  receive.  We 
recognize  that  several  adjacent  channels 
are  needed  for  wideband  systems  and 
that  in  almost  all  cases  multiple  channel 
licensees  have  nonadjacent  channels. 
Therefore,  if  we  adopt  the  wideband 
aspects  of  the  proposals,  we  will  try  to 
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accommodate  licensees  trading 
channels  among  themselves,  as  they 
now  can  under  §  90.645(g). 

Notice  of  Inquiry 

23.  We  specifically  seek  comment  on 
several  aspects  of  the  ATA  test 
procedure  and  on  the  possible 
application  of  this  approach  to  other 
radio  services: 

1 .  Characteristics  of  victim  receiver. 
The  victim  receiver  in  the  testing 
configuration  should  be  typical  of 
conventional  receivers  in  the  band  in 
question.  The  sensitivity  and  bandpass 
of  the  receiver  will  have  an  impact  on 
the  results  of  tests.  The  proposed  rules 
arc  based  on  the  Electronic  Industry 
Associations  RS-204-A  and  require  the 
receiver  to  have  sensitivity  and  adjacent 
channel  rejectmn  within  3  dB  of  the 
standard.  It  this  the  appropriate 
standard?  Should  more  receiver 
par.imeters  be  specified  in  order  for  the 
tosts  to  be  both  representative  and 
reproducible?  If  so,  what  standards  are 
reeded?  Would  a  receiver  whose 
•tntermediate  frequency  processing  was 
implemented  as  a  digital  filter  be  a 
practical  way  of  standardizing  receiver 
performance  for  the  purposes  of  this 
testing? 

2.  Standard  Sii^nal  Leveis.  In  the 
testing  procedure,  the  standard 
transmitter  is  attenuated  to  3  dH  above 
the  EIA  recommended  minimum 
sensitivity  level  for  that  band  before  its 
signal  is  mixed  with  the  undesired 
signal.  While  it  would  be  convenient  to 
use  only  one  attentuation  for  all  tests,  it 
may  not  be  representative  of  all 
interference  situations.  How  may 
desired  standard  signal  levels  should  be 
tested?  What  shoud  these  levels  be? 

3.  EUT  Signal  Power  Measurement. 
We  have  not  specifically  proposed  how 
to  define  the  EUT  power  measured.  P,. 
While  constant  envelope  technologies 
such  as  FM  are  well  defined  by  average 
power,  other  technologies  are  better 
characterized  in  other  ways  such  as 
with  peak  envelope  power.  We  request 
comments  on  whether  we  should  specify 
a  power  measurement  approach,  and  if 
so,  what  approach  should  be  used. 

4.  Definition  of  Interference.  The 
proposed  rules  describe  tests  where 
power  is  adjusted  until  interference  is 
noticed,  as  defined  by  a  12  dB  SINAD 
measurement  with  a  1  kHz  desired 
modulation  signal.  The  SINAD 
measurement  is  a  well  recognized 
method  of  measuring  FM  receiver 
performance  in  general  and  we  request 
comment  on  the  adequacy  of  this 
approach.  However,  it  may  not  be 
optimal  for  other  technologies. 
Therefore,  we  request  comment  on  the 
best  approach  for  interference 


measurement.  For  example,  a  more 
complex  objective  measurement  of 
performance  such  as  "articulation 
index"  '*  or  "speech  communication 
index"  "could  be  used.  Does  the 
increased  accuracy  of  these  tests  justify 
their  complexity  in  this  context? 

5.  Fading  Simulation.  All  the  ATA 
tests  specified  above  use  steady  signal 
strengths  and  laboratory  test  conditions. 
Actual  mobile  equipment  use  involves 
fading  signal  strengths.  While  it  is  well 
known  that  this  type  of  desired/ 
undesired  interference  testing  is  very 
difficult  under  field  condition  to  do 
reproducibly,  it  is  possible  to  simulate 
fading  in  the  labordtory  with 
appropriate  eqi:ipment.  Mow  much  of  a 
difference  in  power  level  ratios,  such  as 
P,Ps,  should  be  expected  under  fading 
conditions?  Is  it  necessary  to  require 
fading  simulation  as  part  of  the  ATA 
testlnp  procedures?  If  so.  what 
combination  of  fading  rates  and  depths 
should  be  tested? 

6.  Use  of  Wideband  Emissions  by 
Radio  Common  Carriers.  In  order  to 
assure  high  quality  service  in  the 
Domestic  Public  Land  Mobile  Radio 
Service,  we  have  not  generally 
permitted  interstitial  channel  use 
between  existing  channels  as  we  have 
in  the  private  land  mobile  services.  New 
narrowband  equipment,  such  as  ACSB. 
may  in  some  cases  be  able  to  provide  a 
useful  new  service  on  interstitial 
channels  without  causing  harmful 
interference  to  previous  licensees.  If  we 
were  to  allow  licensees  to  use 
wideband,  multichannel  emissions,  they 
might  do  so  in  order  to  block  new 
entrants  on  interstitial  channels  without 
providing  more  service  themselves.  We 
seek  comment  on  how  we  can  allow 
licensees  the  flexibility  to  use  wideband 
emissions  without  encouraging 
anticompetitive  conduct.  Possible 
regulatory  approaches  could  include  a 
diligence  requirement  for  implementing 
the  wideband  system  and  a  minimum 
spe:;trum  efficiency  standard  for 
wideband  systems.  Are  such  controls 
needed  and,  if  so.  what  form  should  they 
take? 

7.  Use  of  ATA  in  the  Private  Land 
Mobile  Ser\ices.  In  the  Private  Land 
Mobile  Services,  unlike  Remote  Pickup 
and  Domestic  Public  Services,  there  are 
literally  thousands  of  systems  co- 


"See  K  D.  kryler.  "Methods  fur  the  Catculdlion 
and  Use  of  the  Articulation  Index."  |.  Acoust.  Soc 
of  Am  .14. 1689-1697  (1962)  and  K  D.  Kryter. 
"Viiliddtion  of  the  Articulation  Index.  "|.  Arou'st 
Soc  of  Am  34.  1689-1702  (1962). 

"See  K  D  Kryter  and  |  H  Ball.  "A  Meter  for 
Measuring  the  Perfurmance  of  Speech 
Communications  Systems.  "Report  No.  ESD-TDR- 
64-674.  Electronic  Systems  Division.  Air  Force 
Systems  Command  (1964).  AD  611  0B2. 


existing  in  an  extremely  limited  amount 
of  spectrum.  In  addition  to  being  space 
relatively  close  together  in  relation  to 
adjacent  channel  systems,  in  the  vast 
majority  of  cases,  private  users  share 
the  frequency  with  numerous  cochannel 
licensees  in  a  given  operating  area.  Even 
when  all  users  operate  with  type- 
accepted  equipment,  interference 
problems  arise  because  of  the  sheer 
volume  of  transmissions.  Allowing 
licensees  to  use  equipment  which  may 
not  provide  the  same  amount  of 
interference  protection  could  have 
severe  impact  on  these  services.  On  the 
other  hand,  it  may  be  in  crowded 
Private  Land  Mobile  bands  where  added 
flexibility  and  spectrum  efficient 
technologies  are  most  needed. 
Therefore,  we  specifically  request 
comments  on  whether  the  ATA 
procedures  put  forth  here  should  be 
applied  to  Part  90  of  the  Commission's 
Rules. 

8.  Role  of  Coordinators  in  the  Private 
Land  Mobile  Radio  Services.  The  role  of 
coordinators  in  the  private  land  mobile 
frequency  selection  process  is  currently 
under  review  in  Docket  No.  83-737.  In 
order  for  coordinators  to  recommend  the 
best  possible  frequency  they  must  be 
fully  apprised  of  the  actual  operating 
environment,  including  the  technology 
used.  We  request  comments  on  how  the 
rules  proposed  herein  would  affect  the 
frequency  coordination  process  services 
and  what  steps,  if  any,  need  to  be  taken 
to  ensure  that  coordinators  are  aware  of 
entities  using  ATA  equipment. 

9.  Less  Complex  Alternatives.  This 
proposal  was  drafted  in  order  to 
minimize  \he  a  priori  risk  of  interference 
to  FM  licensees.  It  does  so  by  subjecting 
new  types  of  equipment  to  a  rigid  testing 
program  and  limiting  transmitter  powers 
to  very  conservative  values.  We  seek 
comment  on  whether  less  complex 
alternatives  might  be  preferable. 

Consider,  for  example,  a  type 
acceptance  program  that  rated 
equipment  as  to  peak  output  power, 
occupied  bandwidth  and  frequency 
stability.  Licensees  might  be  authorized 
to  utilize  any  combination  of  this  type 
accepted  equipment  so  long  as  the 
resulting  system  met  the  following 
conditions: 

1.  The  stability  of  all  transmitters  was 
not  less  than  that  required  of  standard 
communications  equipment. 

2.  No  portion  of  any  transmitter's 
occupied  bandwidth  could  be  outside 
the  channel's  authorized  bandwidth. 

3.  The  sum  of  the  peak  powers  of  all 
base  station  transmitters  could  not 
exceed  the  maximum  currently 
permitted.  The  peak  power  of  mobile 
transmitters  must  be  reduced  from  that 
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currently  permitted  by  a  factor  equal  to 
the  ratio  of  non-standard  to  standard 
bdse  station  transmitters "" 

Some  system  authorized  under  this 
!vpe  of  scheme  might  have  the  potential 
to  create  more  interference  than 
similiirly  powered  stjundard 
communications  syslemg.  In  other 
situations,  non-standard  systems  could 
nperate  with  substaflitially  higher 
powers  than  aulhoriRod  without  causing 
any  interference.  Rather  than  providing 
absolute  certainty  that  all  systems 
would  operate  in  harmony,  this  scheme 
would  establish  a  framework  within 
vvliich  affected  parties  could  fine  tune 
their  systems"  design  to  their  mutual 
benefit.  We  seek  coikiment  on  whether 
it.  or  some  other  similar  approach, 
would  provide  a  better  balance  between 
encourasing  technicnl  innovation  and 
interference  protection  than  the  more 
complex  procedure  proposed  above. 

I  tow  To  File  Commients 

24.  We  are  setting  a  lengthy  comment 
piuiod  for  this  Notice  (6  months  for 
cumments,  2  months  for  replies)  in  order 
to  stimulate  thorougi  discussion  on 
these  proposals  and  their  implications. 


We  urge  existing  vo 
oiganiza'ions  to  use 


coordinated  vic.vpo  nts  on  the  proposals 


and  the  questions  ir 


staff  is  ready  to  vvoi  <  closely  with  such 
groups  to  explain  th  ?  proposals  here  and 


to  c.'irry  on  a  dialog 
parte  provisions  giv 
25.  in  accordance 
set  forth  in  Section 
Commission's  Rules 


subject  to  the  ax 
»n  in  paragraph  32. 
with  the  procedures 

4Tjof  tho 

interested  persons 


may  file  comments  ( m  or  before 
December  16. 1985.  and  reply  comments 
on  or  Ijcfore  Februa  -y  28, 1936.  All 


relevant  and  tirnelv 


tomments  will  be 


considered  by  the  Cunimi.'ssion  before 


final  action  is  taken 


In  reaching  its  decision,  the  Commission 
may  take  into  consideration  information 


and  ideas  not  conta 


cumments.  providin  ;  that  such 


information  or  a  vvr 
natuu!  and  source  o 
vi  {ilai.ed  in  the  pub 


formal  participants 
and  5  (;opies  of  theii 
other  materials.  Par 
each  Commissioner 


"  I'lir  fxnniplf.  if  ii  nun 
Iwire  .IS  nidny  bHSP  stHli 
stiiniliird  syslpm.  pi-iik  pi 
hi-  SOV  of  Ihiil  pprmillfd 


unlary  standards 
this  time  to  develop 


the  inquiry.  Our 


in  this  proceeding. 


nod  in  the 


iii'g  indicating  ihe 
such  information, 
ic  file,  and  provided 


that  the  fact  of  the  Commission's 
leliance  on  such  inf  )rmation  is  noted  in 
tlie  Report  and  Ord(  r. 

26.  In  accordance  with  the  provisions 
of  §  1 .119  of  the  Cor  imission's  Rules, 


shall  file  an  original 
comments  and 
icipants  wishing 
to  have  a  copy  of 


St  iiiiI.imI  svsi'm  iisod 
IrHnsmiMris  :is  n 
IT  of  niDliilc  iinlt£  woiiiil 
)r  stdnd.ird  s\  stems. 
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their  comments  should  file  an  original 
and  10  copies.  Members  of  the  general 
public  who  wish  to  express  their  interest 
by  participating  informally  may  do  so  by 
submitting  one  copy.  All  comments  are 
given  the  same  consideration,  regardless 
of  the  number  of  copies  submitted.  All 
conmients  should  be  clearly  marked 

General  Docket  No. .  and  will  be 

available  for  public  inspection  during 
regular  business  hours  in  the 
Commission's  Public  Reference  Room  at 
its  headquarters  at  1919  M  Street  NW.. 
Washington,  D.C.  All  written  comments 
should  be  sent  to:  Secretary.  Federal 
Communications  Commission. 
Washington.  DC.  20554.  For  general 
information  on  how  to  file  comments, 
please  contact  the  FCC  Consumer 
Assistance  and  Small  Business  Division 
at  (202)  632-7000.  For  further 
information  on  this  proceeding,  contact 
Dr.  Michael  ].  Marcus  at  (2021  632-7040. 

Initial  Regulatory  Flexibility  Analysis 

27.  Reason  for  Action.  The 
Commission  believes  that  its  rules  and 
policies  should  be  reviewed  in  the 
context  of  current  social,  technological 
and  financial  environments  in  which 
licensees  and  applicants  operate,  so  that 
service  to  the  puWft;  may  be  facilitated 
while  the  least  regulatory  cost  is 
imposed.  It  is  in  this  light  that  it  is 
considering  modifier  tion  of  its  Parts  2. 
22.  and  90  rules. 

28.  The  ohjectives.  The  Commission 
proposes  to  accomodat.?  new  mobile 
radio  technology  systems  by  reducing 
regulation  to  the  maximum  extent 
feasible.  The  Commission  believes  that 
such  action  will  lead  to  a  more  rapid 
development  of  mobile  radio  technology. 

29.  Legal  bosi'j.  Action  proposed    . 
herein  is  taken  pursuant  to  Section  4(i) 
and  303  of  the  Communications  Act  of 
1934.  as  amended. 

30.  Description,  potent ial  impact  and 
inimber  of  small  entities  affected.  We 
do  not  believe  that  this  NPRM  will  have 
a  detrimental  impact  upon  small 
entities.  Indeed,  insofar  us  our  action 
permits  new  technology,  it  is  likely  that 
it  will  benefit  both  sraall  and  large 
entities  which  seek  to  enter  the  new 
markets  that  this  action  will  create. 
.Mso.  since  the  action  is  deregulatory  in 
nature  and  no  new.  more  restrictive 
regulations  are  being  proposed,  it  should 
provide  expanded  business 
opportunities  for  all  vendors  and  users 
of  communications  equipment,  both 
small  and  large.  Bey.^nd  this,  we  are 
unable  to  quantify  the  potential  effects 
of  this  action  on  small  entities. 
Comments  are  requested  on  this  point 
by  interested  parties. 

31.  Recording,  record  keeping  and 


other  compliance  requirements.  The 
proposed  modifications  to  Part  2  of  the 
Rules  would  require  only  record 
generation  by  the  manufacturer 
sufficient  to  meet  type  acceptance 
standards  for  ihe  equipment.  The  option 
of  using  existing  procedures  is  retained. 

32.  Federal  rules  which  overlap, 
duplicate  or  conflict  with  this  rule. 
None. 

33.  Any  significant  alternatives 
minimizing  impact  on  small  entities  and 
consistent  with  the  stated  abjective. 
None. 

Other  Procedural  Matters 

34.  Ex  Parte  Considerations.  For 
purposes  of  this  non-restricted  notice 
and  comm.ent  rulemaking  proceeding, 
members  of  the  public  are  advised  that 
ex  parte  contacts  are  permitted,  from  the 
time  the  Commission  adopts  a  notice  of 
proposed  rillemaking,  until  the  time  a 
public  notice  is  issued  stating  that  a 
substantive  disposition  of  the  matter  is 
to  be  considered  at  a  forthcoming 
meeting,  or  until  a  final  order  disposing 
of  the  matter  is  adopted  by  the 
Commission  whichever  is  earlier.  In 
general,  an  ex  parte  presentation  is  any 
written  or  oral  communication  (other 
than  formal  written  comments/ 
pleadings  and  formal  oral  arguments) 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
m.ember  of  the  Commission's  staff  which 
addresses  the  merits  of  the  proceeding. 
Any  person,  who  submits  a  written  ex 
parte  presentation,  must  present  a  copy 
of  that  presentation  to  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person,  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously-filed 
written  comments  for  the  proceeding, 
must  present  a  written  summary  of  that 
presentation  to  the  Commission's 
Secretary  for  inclusion  in  the  public  file 
on  the  day  that  the  presentation  is 
made.  A  copy  of  the  summary  must  also 
be  presented  to  the  Commission  official 
who  receives  that  oral  presentation.  The 
written  presentation  and  summary, 
described  above,  must  state  the  docket 
number  of  the  proceeding  to  which  they 
relat-e.  For  further  information,  see 

§  1.1 23i  of  the  Commission's  Rule  (47 
CFR  1.1231).  A  summ.ary  of  the 
Commission's  procedures  govering  ex 
parte  presentations  in  formal  rule 
making  proceedings  is  available  from 
the  FCC  Consum.er  Assistance  and 
Small  Business  Division.  Federal 
Communications  Com.mission. 
Washington.  D.C.  20554. 
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Federal  Communication  •■  Commission. 
VVilUam  |.  Tricaiico, 

S^rrftary. 

Appendix  A — Proposed  Changes  for 
FCC  Rules  and  Regulations.  Parts  2,  22. 
74.  and  90 

PART  2— (AMENDED! 

The  authority  citation  for  Part  2 
continues  to  read: 

Authority:  Sec.  4(i).  4(j)  and  303|r)  of  the 
Communications  Act  of  1934.  as  amended.  4 
use.  154(i).  lS4(j)  and  303(r)  and  sec.  553  ol 
the  Administrative  Procedure  Act.  5  U.S.C 
553. 

la.  A  new  center  heading  and 
§§  2.1100  through  2.1104  are  added  to 
the  Table  of  Contents  for  Subpart  J  to 
read  as  follows: 

Alternative  Type  Acceptance 

Sec 

2.1100    Alternative  type  acceptance  (ATA) 

grant. 
2-1101     Applying  for  ATA  grant. 
2  1102    Test!  for  ATA  grant. 

2.1103  Submission  of  ATA  grant 
application. 

2.1104  Transmitter  submission  for  ATA 
grant. 

lb.  New  §  2.1100  is  added  to  read  as 
follows: 

§  2.1100    Alternative  type  acceptance 
<ATA)  grant 

Alternative  type  acceptance  (ATA)  is 
intended  as  an  expeditious  alternative 
for  manufacturers  who  wish  to  market 
new  mobile  radio  technologies  that  do 
not  comply  with  existing  technical 
standards  and  channelization  plans. 
Under  this  program  licensees  have  an 
alternative  option  to  use  unconventional 
equipment  with  the  understanding  that 
they  must  adjust  their  transmitted  power 
according  to  the  manufacturer's 
instructions  as  indicated  in  the  ATA 
grant  in  order  to  prevent  interference  to 
other  licensees.  While  the  alternative 
type  acceptance  procedures  are  more 
complicated  for  the  manufacturer  than 
regular  type  acceptance,  under  many 
circumstances  they  are  simpler  and 
faster  than  petitioning  the  Commission 
for  a  rule  change — an  option  which 
remains  open  to  the  maufacturer. 

2.  New  S  2.1101  is  added  to  read  as 
follows: 

$2.1101    Applying  for  ATA  grant 

(a)  The  general  provisions  of  this 
subpart.  S$  2.901.  et  seq.  and  of 

S  2  983(a)-(8)  shall  apply  to  applications 
for  and  grants  of  alternative  type 
acceptance. 

(b)  An  applicant  for  an  ATA  grant 
must  test  the  proposed  equipment  in  the 
configuration  shovvn  in  Figure  A.  The 


proposed  equipment  is  shown  as  the 
equipment  under  test  (EUT)  and  may 
consist  of  more  than  one  transmitter  for 
systems  that  are  narrower  in  bandwidth 
than  a  conventional  channel  in  the  band 


Test 
TransmitUr 


involved.  For  the  tests,  the  applicaiit 
proposes  a  relative  power  for  each 
transmitter  and  a  frequency  offset  from 
the  channel  center  frequency  f,. 
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S2. 1 ! 0 1     Figure  A.  Test  Setup 


3.  New  §  2.1102  is  added  to  read  as 
follows: 

§  2.1102    Tests  for  ATA  grant 

The  applicant  must  perform  the 
following  tests: 

(a)  With  the  standard  desired 
transmitter,  standard  undesired 
transmitter,  and  victim  receiver  all 
tuned  to  the  same  channel,  adjust  the 
output  level  of  the  undesired  transmitter 
until  interference  as  defined  in 
paragraph  (e)  of  this  section  is  noted  at 
the  victim  receiver.  The  undesired 
received  power  is  defined  as  P,. 

(b)  With  the  EUT  connected  in  place 
of  the  standard  undesired  transmitter 
and  the  transmitters  within  the  EUT 
adjusted  to  their  relative  frequencies 


and  powers,  the  EUT  combined  output 
signal  level  is  adjusted  to  also  cause 
interference  at  the  victim  receiver.  This 
signal  level  is  defined  as  the  power 
contribution  of  each  transmitter,  Pi.  The 
ratios  P,/P,  determine  the  power 
derating  needed  to  limit  co-channel 
interference.  If  the  equipment  can  meet 
in-channel  roll-off  characteristics  for  the 
service  in  which  it  is  intended  to  be 
used  no  additional  tests  are  needed. 
However,  if  transmitter  bandwidth 
standards  for  the  proposed  band  and 
service  can  not  be  met  the  following  test 
must  be  performed  to  show  adjacent 
channel  protection. 

(c)  Adjust  the  EUT  first  to  the  channel 
immediately  above  the  channel  of  the 
other  equipment  and  then  to  the  channel 


immediately  below  it  keeping  the 
relative  frequencies  and  powers  of  its 
internal  equipment  the  same.  At  each 
channel  perform  the  same  tests  as  in 
paragraphs  (a)  and  (b)  of  this  section. 
For  each  transmitter  i,  pick  as  the  power 
derating  the  lowest  P,/P,  of  each  of  the 
three  test  conditions. 

(d)  For  an  EUT  which  is  proposed  to 
cover  more  than  one  conventional 
channel,  the  tests  must  be  performed  on 
all  the  conventional  channels  that  the 
ELT  proposes  to  cover  as  well  as  the 
adjacent  channels  if  the  EUT  can  not 
meet  the  near  channel  edge  within 
channel  roll-off  for  the  service  for  which 
it  is  intended. 

(e)  For  the  above  tests  the  following 
procedures  shall  be  used: 

(1)  The  desired  transmitter  shall  be  an 
FM  transmitter  whose  deviation  is 
normal  for  the  frequency  at  which  the 
test  is  performed.  It  shall  be  modulated 
with  a  1  kMz  sinusoid  whose  applitude 
is  such  that  60%  of  maximum  deviation 
is  obtained.  The  signal  level  from  the 
transmitter  shall  be  attenuated  such  that 
it  is  6  dB  stronger  than  the  minimum 
sensitivity  given  in  section  7.3  of  EIA- 
RS-204-C  (Vaa)  for  the  receiver  type 
being  used. 

(2)  The  victim  receiver  shall  have  an 
adjacent  channel  rejection  within  6  dB 
and  sensitivity  within  3  dB  of  that  given 
in  EIA-RS-204-C  [Vti]  for  the  band 
being  tested. 

(3)  The  undesired  Btandard 
transmitter  shall  be  an  FM  transmitter 
with  the  normal  deviation  for  the  band 
being  used.  It  shall  be  modulated  with  a 
1.7  kHz  sinusoid  v»rhose  amplitude 
results  in  60%  of  maKimum  deviation. 

(4)  Each  EUT  transmitter  shall  have  as 
an  input  either  a  1.7  kHz  sinusoid  or  if  it 
is  not  a  voice  radio,  lypical  input 
signals.  The  input  signal  levels  to  the 
transmitters  shall  ha  typical  of  expected 
use. 

(5)  The  definition  of  interference  at 
the  receiver  for  the  Burpose  of  this  test 
shall  be  a  SINAD  ralio.  defined  in  EIA- 
RS-204-C('/«2),  oflgdB. 

(f)  The  EUT  must  fcs  shown  to  meet 
the  emission  bandwidth  limits  for  the 
band  in  which  it  is  nroposed  to  be  used. 
For  systems  that  produce  a  line 
spectrum  for  the  lest  sigr.als  described 
in  §  2.985.  those  inpit  signals  shall  be 
us(  d.  In  other  cases )a  typical  input 
signal  shall  be  used  and  compliance 
with  the  emission  bandwilh  limits  shall 
be  shown  by  measuring  the  power 
within  a  100  kHz  bandwidth  and 
comparing  it  to  the  maximum  100  kHz 
bandwidth  measurement  on  the  inband 
signal.  For  frequencies  below  1  GHz  the 
quasi-peak  detector  described  in  ANSI 
C63.2— 1980  shall  be  used.  For 
frequencies  above  1  GHz  peak  power 


shall  be  used  with  an  instrument 
bandwidth  appropriate  to  the  existing 
service. 

4.  New  §  2.1103  is  added  to  read  as 
follows: 

§  2.1 103    Submission  of  ATA  grant 
application. 

The  applicant  for  ATA  will  submit 
with  his  application  a  description  of  the 
above  test  results,  a  table  of  derating 
factors  for  each  transmitter  in  the  EUT 
along  with  its  frequency  relative  to  the 
center  frequency,  and  test  results 
showing  that  the  EUT  as  a  whole 
complied  with  the  out  of  emission 
bandwidth  standards  for  the  service  for 
which  it  is  intended. 

5.  New  §  2.1104  is  added  to  read  as 
follows: 

§  2.1 104    Transmitter  submission  for  ATA 
grant. 

The  Commission  staff  will  review  the 
application  and  may  request  the 
applicant  to  furnish  a  set  of  transmitters 
in  order  to  reproduce  the  tests.  If  the 
application  is  acceptable  to  the 
Commission,  an  ATA  grant  which  gives 
the  power  derating  which  must  be  used 
by  a  licensee  in  order  to  use  the 
equipment  will  be  issued. 

PART  22— [AMENDED] 

5a.  The  authority  citation  for  Part  22 
continues  to  read: 

Authority:  Sec.  4{i),  4(;)  and  303(r)  of  the 
Communications  Act  of  1934.  as  amended.  47 
U.S.C.  15-1[i).  154(i)  and  303(r)  and  sec.  553  of 
the  Administrative  Procedure  Act,  5  U.S.C. 
553. 

6.  New  §  22.120(e)  is  added  to  read  as 
follows: 

§  22.120    Alternative  type  acceptance. 

***** 

(e)  Alternative  Type  Acceptance.  In 
addition  to  type  accepted  transmitters, 
licensees,  except  those  the  Cellular 
R.idiotelephone  Service,  may  use 
transmitters  granted  alternative  type 
acceptance  under  §  2.1100  et  seq. 
provided  that  the  transmitted  power  is 
decreased  as  provided  in  the  alternative 
type  acceptance  grant. 

PART  74— [AMENDED] 

6a.  The  authority  citation  for  Part  74 
continues  to  read: 

Authority:  Sees.  4(i).  4(j)  and  303(r)  of  the 
Communications  Act  of  1934,  as  amended,  47 
U  S.C.  154(i),  154(i)  and  303(r)  and  sec.  553  of 
the  Administrative  Procedure  Act.  5  U.S.C. 
5.-.3. 

7.  Section  74.451(a)  is  revised  to  read 
as  follows: 


§  74.451    Typ«  acceptance  of  equipment 

(a)  Type  Acceptance  of  Equipment. 
Applications  for  new  remote  pickup 
broadcast  stations  or  systems  or  for 
changing  transmitting  equipment  of  an 
existing  station  will  not  be  accepted 
unless  the  transmitters  to  be  used  have 
been  type  accepted  by  the  FCC  pursuant 
to  the  provisions  of  this  subpart,  or  have 
been  type  accepted  for  licensing  under 
Parts  21  or  90  of  the  FCC  rules  and  do 
not  exceed  the  output  power  limits 
specified  in  §  74.461(b),  or  have  been 
granted  alternative  type  acceptance 
under  §  2.1100  et  seq.  and  the  output 
power  does  not  exceed  the  limits  in 
§  74.461(b)  decreased  in  accordance 
with  the  alternative  type  acceptance 
grant  conditions.  ^ 

PART  90— [AMENDED] 

7a.  The  authority  citation  for  Part  90 
continues  to  read: 

Authority:  Sees.  4(i),  4(j)  and  303(r)  of  the 
Communications  Act  of  1934,  as  amended.  47 
U.S.C.  154(i),  154(j)  and  303(r)  and  sec.  553  of 
the  Administrative  Procedure  Act.  5  U.S.C. 
553. 

8.  In  §  90.203,  (a)  is  revised  and  a  ne;v 
(e)  is  added  to  read  as  follows: 

§  90.203    Type  acceptance  required. 

(a)  Type  Acceptance  Required.  Except 
as  specified  in  paragraphs  (b)  or  (e)  of 
this  section,  each  transmitter  utilized  for 
operation  under  this  part  and  each 
transmitter  marketed  as  set  forth  in 
§  2.803  (of  Part  2)  must  be  of  a  type 
which  is  included  in  the  Commission's 
current  Radio  Equipment  List  as  type 
accepted  for  use  under  this  part;  or,  be 
of  a  type  which  has  been  type  accepted 
by  the  Commission  for  use  under  ihis 
part  in  accordance  with  the  procedures 
in  paragraph  (aj(2)  of  this  section. 
***** 

(e)  Licensees  may  use  transmitters 
granted  alternative  type  accepted  unc'cr 
§  2.1100  et  seq.  provided  that  the 
transmitted  power  is  decreased  from  the 
licensed  power  as  provided  in  the 
alternative  type  acceptance  grant  and 
the  following  eligibility  criteria  are  met: 

(1)  Licensee  is  an  exclusive  licensee  of 
the  channel  or 

(2)  Licensee  furnishes  the  written 
consent  of  all  co-channel  licensee*'^'    ^ 
within  a  75  mile  radius  and  receives  a^^ 
licensed  modification  ailowire  yseyr 
alternative  type  acceptance  e^mirlierit. 

Note. — Apendix  B  wiil^ft»t^5e  shown  in  the 
Code  of  Federal  Regulations. 
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Appendix  B — Numerical  Example  of 
Alternative  Type  Acceptance  and 
Transmitter  Derating 

1.  For  this  example,  we  assume  that  a 
licensee  is  presently  authorized  a 
16K0F3E  (formerly  16FJ)  FM 
transmission  with  10  dBw  mobile  power 
and  20  dBw  repeater  power.  The 
hypothetical  proposed  equipment  for 
Alternative  Type  Acceptance  (ATA)  is  a 
6  kflz  channel  system.  It  is  proposed  to 
put  one  of  the  subchannels  on  the  center 
of  an  existirfg  23  kHz  channel  and  to 
center  each  of  two  others  6  kHz  away 
from  the  center  channel.  The 
manufacturer  proposes  to  attenuate  the 
side  channels  2dB  relative  to  the  center 
channel. 

2.  In  the  first  ATA  test,  the  desired  FM 
signal  level  is  set  to  -107  dBm.  The 
undpsired  FM  level  is  increased  until  a 
12  dS  SIN.AD  is  reached.  This  is  found  to 
be  -  KX)  dBm.  which  is  P..  The  switch  is 
moved  for  the  EUT  tost  and  the 
attenuation  is  iecrea^eJ  until  12  dB 
SINAD  is  reached  aStNir-  The  following 
inl'N  idudl  transmjltaf  power  are  then 


'->«]uancy  -votv*  k)  enanno)  ee«tar 


P, 
IdRml 


PP. 

{■m 


•-<2 

6  kH2  . 
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The  same  test  is  repeated  for  the  FM 
equipment  adjusted  IJd  the  lower 
adjacent  channel  and  P,  is  found  to  be 
-41  dEm.  T'Me  s^itcli  is  no\ed  again 
and  the  folloA-.-.g  values  are  found  for 
P,. 


F- TKrancy  f^'aliVo  c  cf«»nn«lc«ol«r            P,        1      P 'P. 
1*.'                                 ;    IdBm)         l.iBml 

A  .M 

-4*              -5 

n  hKf        '  ■ 

44                -  3 

-6Mrti _       (._.     _.    . 

-46              -5 

The  largest  values  fund  for  P,/P,  were 
in  the  second  test  and  this  will  be  used 
for  the  derating  in  the  ATA  grant.  Thus, 
the  grant  will  have  the  following 
condition: 


Fraquencv  'eunva  lo  channel  c«ni«  (f,) 


Oarakng 

■cansad 

power 

(dB) 


6  kMj ... 

0  kMj    

.  6  kHz ... 


nzn 


For  the  hypothetical  licensee 
described  above,  this  leads  to  the 
following  permitted  powers: 


Frequency  releHiie  lo  channel 
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(dew* 


power 
(dBwl 


6  kHz 
0  kMi 
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6 
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INTERSTATE  COMMERCE 
COMMISSION 

49CFRPart  1241 
(Docket  Ex.  Parle  No.  4601 

Certification  of  Railroad  Annual  Report 
R-1  by  Independent  Accountant 

AGENCV:  Interstate  Commerce 

Commission. 

action:  E.xtension  of  time  to  file 

comments  to  notice  of  proposed 

rulemaking. 

SUMMARY:  In  this  preceding  the 
Ci-mmission  is  proposing  a  reporting 
revision  that  would  require  Class  I 
railroads  to  submit  a  certified  statement 
from  an  independent  public  accountant 
attesting  to  the  cor.forniity  of  the 
primary  financial  statr-menis  and 
selected  schedules  in  the  Anntial  Report 
Form  R-1  w  ith  the  Commission  s 
accounting  and  reportinj?  rules.  The 
proceeding  was  opened  for  comments  at 
50  FR  18539.  May  1.  1985  (served  April 
30, 1985).  The  due  date  for  comments 
w.ts  specified  as  June  17, 1985.  This 
notice  extends  the  time  for  filing 
comments  for  30  days  and  clarifies  the 
extent  of  the  independent  accountant's 
attestation. 

DATE:  Comments  must  be  received  by 
July  17,  1985. 

ADDRESS:  Send  comments  (original  and 
15  copies)  to:  Docket  Ex  Parte  No.  460. 
Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423, 
SUPPlfMENTARV  INFORMATION:  The 
Association  of  .•\me!;rin  Railroads 
(AAR)  has  requested  the  Commission  to 
hold  the  proceeding  in  abeyance  until 
the  Railroad  Accounting  Principles 
Board  (RAPB)  develops  standards 
regarding  the  audit  of  financial  data 
submitted  by  the  railroad  industry  to  the 
Commission;  or,  to  clarify  the  minimum 
content  within  the  supporting  schedules 
to  be  covered  by  the  independent 
accountant's  attestation  with  a  revised 
comment  deadline:  or,  to  grant  a  60-day 
extension  of  the  comment  deadline  to 
August  16, 1985, 

With  respect  to  the  request  to  hold  the 
proceeding  in  abeyance,  the  AAR 


contends  that  the  RAPB  will  issue 
standards  within  the  next  year  regarding 
the  audit  of  financial  data  submitted  by 
the  railroad  industry  to  the  Commission. 
While  it  appears  that  interim  standards 
may  be  developed  by  the  RAPB  within 
the  next  year,  the  finalization  of  the 
standards  and  their  subsequent 
implementation  by  the  Commission 
would  extend  further  the  amount  of  time 
the  instant  proceeding  would  be 
delayed.  Therefore,  the  Commission  will 
consider  any  necessary  changes  at  such 
time  as  those  standards  are  issued  by 
the  RAPB. 

The  \PR  included  a  list  of  schedules 
in  the  R-1  annual  report  that  the 
Commission  uses  in  fulfilling  its  current 
responsibilities.  The  AAR  avers  it  is  not 
economically  feasible  to  have  the 
independent  accountants  attest  to  the 
individual  amounts  in  Schedule  410 
(Railway  Operating  Expenses',  ^nd  it 
further  requests  clarification  of  ine 
intended  use  and  distribution  of  the 
amounts  in  the  audited  stliedules.  In 
general,  the  data  in  the  listed  schedules 
is  used  as  a  whole  and  cannot  be 
separated  into  audited  and  nun-audited 
segments.  However,  the  extent  of  the 
independent  accountant's  a;trstatit)n 
may  vary  according  to  the  type  of  data 
audited.  It  is  our  intent  to  receive 
positive  assurance  '  on  the  financial 
statements.  Schedules  200,  210  and  240 
including  footnotes,  as  to  their 
conformity  with  the  Uniform  System  of 
Accouras.  We  do  not  envision  requiring 
an  attestation  w'th  respect  to  each  and 
every  individual  amount  contained  in 
the  supporting  schedules  (including 
Schedule  410).  Rather,  positive 
assurance  would  be  required,  under 
Generally  Accepted  Auditing 
Standards,' on  the  other  financial 
information  reported  in  the 
supplemental  schedules  (including 
Schedule  410)  in  rei.ition  to  the  financial 
statements  taken  as  a  whole.  As  to  the 
statistical  data  in  Schedule  755.  a 
negative  assurance  'would  be  required, 
based  on  procedures  agreed  upon  by  the 
Commission  and  the  railroads' 
independent  auditors.  Such  assurance 
would  state  either,  that  no  material 
errors  came  to  their  attention  as  a  result 
of  performing  the  procedures  or,  that 
material  errors  were  found. 

Ffaving  clarified  the  requirement  of 
the  independent  accountant's 
attestation,  a  30-day  extension  is 


'As  df  fined  in  Generally  Accepted  Auditing 
Sidndards 

'Slatemenis  on  Auditing  Stdndards  are  issued  tiy 
the  Auditing  Standards  Board  of  Ihe  American 
institute  of  Certified  Public  Accountants. 

'See  note  1.  supra. 
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wiirninled  to  give  parties  an  opportunity 
to  provide  comments  on  this  action 
without  unduly  delaying  the 
Commission's  consideration  of  the 
proposal. 

it  is  ordered:  The  date  for  filing 
comments  is  cxIendM  to  July  17, 1985. 

By  the  Ciinimission.  I^eese  H.  Tay!t)r,  Jr., 

Chiiirniiin. 

Diilod:  |une  12. 1965 
|jmes  li.  Bayne. 

Srt  n  tiiry. 

|FR  Do<:.  8.VH55<)  Filejl  6-17-«5:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Reopening  and  6- 
Month  Extension  of  the  Comment 
Period  on  the  Proposed  Rule  for  the 
Fish  Creek  Springs  Tui  Chub  (Gila 
Bicolor  Euchiia) 

agency:  ILsh  and  Wildlife  Service. 
Intirrior. 

ACTION:  Proposed  rule:  notice  of 
reopening  and  extension  of  comment 
time.  I 

summary:  The  U.S.  Fish  and  Wildlife    * 
Service  reopens  and  extends  the  1-year 
period  on  the  proposed  rule  (49  I-R 
2:^409)  to  determine  the  Fish  Creek 
Springs  tui  chub  to  be  a  threatened 
species  with  criticallhabitat  for  6 
additional  months  as  provided  for  under 
section  4(bl(611B)(i)  of  the  Endangered 
Species  Act  of  1973.  as  amended. 
Considerable  data  was  received  during 
the  open  comment  period  which 
contradicted  with  tlie  threats  outlined  in 
the  proposed  rule. 

Data  submitted  by  the  Endangered 
Fishes  Research  Center  at  the  University 
of  Nevada.  Las  Vegas  (UNLV)  suggested 
that  threats  from  overgrazing  cattle 
exposing  soil  to  erosion  has  had  little  to 


no  impact  on  fish  habitat.  UNLV 
biologists  also  submitted  information 
suggesting  populations  of  the  tui  chub  to 
be  higher  in  number  and  more 
widespread  than  originally  proposed  in 
the  rule  as  a  result  of  less  predation  by 
introduced  trout.  This  time  extension 
will  allow  the  U.S.  Fish  and  Wildlife 
Service  further  opportunity  to  assess  the 
data  on  the  status  of  the  tui  chub. 

DATES:  With  the  6-monfh  reopening  and 
extension,  the  new  deadline  for  the  final 
rule  will  be  December  6, 1985. 

ADDRESSES:  The  complete  file  for  this 
notice  is  available  for  inspec:tion,  by 
appointment,  during  normal  business 
hours  at  the  Regional  Office,  U.S.  Fish 
and  Wildlife  Service,  500  NE., 
Multnomah  Street,  Suite  1092,  Portland. 
Oregon  97232, 

FOR  FURTHER  INFORMATION  CONTACT! 

Mr.  Wayne  S.  White,  Chief,  Division  of 
Endangered  Species,  at  the  above 
address  (503/231-6131  or  FTS  429-6131). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Fish  Creek  Springs  tui  chub  (Gila 
bicolor  euchiia)  was  proposed  for  listing 
as  a  threatened  species  with  critical 
habitat  in  the  June  6, 1984,  Federal 
Re^jlstcr.  This  species  is  only  known  to 
occur  in  the  Little  Smoky  Valley  of 
southeastern  Eureka  County,  Nevada. 
The  factors  affecting  the  species,  as 
cited  in  the  proposed  rule  (49  FR  23409), 
are  predation  by  introduced  trout  and 
overgrazing  of  nearby  lands. 

In  the  spring  and  summer  of  1984, 
biologists  from  the  UNLV  conducted 
field  investigations  which  suggested  that 
there  was  little  or  no  direct  impact  to  tui 
chub  habitat  from  cattle  grazing  in  the 
area.  Documentation  was  also  given  that 
stated  a  westernmost  springhead  and 
outflow  channel  of  Fish  Creek  do 
contain  tui  chubs  and  are  not  fishless  as 
suggested  in  the  proposed  rule.  Trout 
stocking  records  have  been  analyzed  by 
Service  personnel  which  support  UNLV 
reports  of  higher  population  numbers  of 


tui  chubs  and  an  increase  in  their 
distribution. 

Future  actions  on  the  proposed  listing 
of  this  species  are  being  postponed  until 
this  additional  information  can  be 
analyzed.  After  the  analysis  is  complete, 
the  Service  will  decide  whether  to 
continue  with  the  final  listing  of  the 
species  or  to  withdraw  the  proposal  as 
provided  under  section  4{b][6)(B)(ii)  of 
the  Act.  The  authority  for  this  extension 
is  provided  in  section  4(b)(6)(B)(i)  of  the 
Endangered  Species  Act  of  1973.  as 
amended. 
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4600  Kietzke  Lane,  Reno,  Nevada  89502 
(702/784-5227  or  FTS  470-5227). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.\  Pub.  L.  93-205,  87 
Stat.  884;  Pub.  L.  94-359,  90  Stat.  911; 
Pub.  L.  95-632,  92  Stat.  3751;  Pub.  L.  96- 
159,  93  Stat.  1225:  Pub.  L.  97-304,  96  Stat. 
1411). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals,  Plants 
(agriculture). 

Dated:  June  11,  1985. 
William  F.  Shake. 
Acting  Regional  Director. 
[FR  Doc.  85-14538  Filed  6-17-85:  8:45  amj 
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This  section  o«  the  FEDERAL   REGISTER 
contains  documents  othef   than  ailes  Of 
proposed  rules  that  are  applicable  to  the 
put)tic    Notices  of   heanngs  and 
investigations,   committee   meetings,   agency 
decisions  and   rulings,   delegations  of 
authonty,   filing   of  petitions  and 
applicaiK)ns  and  agency  statements  of 
Ofganization  and  functions  are  examples 
of  documents  appeanng  in  this  section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Programmatic  Memorandum  of 
Agreement;  Management  of  Historic 
Properties  on  National  Forests  in 
Arizona 

agency:  Advisory  Council  on  Historic 

Preservation. 

ACTION:  Notice. 

summary:  The  Advisory  Council  on 
Historic  Preservation  has  initiated 
consultation  with  the  U.S.  Department  of 
Aj>riculture.  Forest  Service.  Rfgion  3. 
and  the  Arizona  State  Historic 
Preservation  Officer  on  a  Programmatic 
Memorandum  of  Agreement  covering  all 
Forest  Service  activities  in  the  State  of 
Arizona.  The  agreement,  authorized  by 
36  CFR  800.8  of  the  Council's  regulations 
implementing  section  106  of  the  National 
Historic  Preservation  Act,  will  establish 
mechanisms  to  ensure  that  historic 
properties  are  identified  and  considered 
in  Forest  Service  planning,  land 
managemen!.  resource  management, 
permitting,  and  other  activities  on  the 
National  Forest  of  the  state. 

C;>mment3  Due:  July  18.  1985. 
ADDRESS:  Advisory  Council  on  Historic 
Frest  r\ation.  730  Simms  Street  Room 
4,^0.  Golden,  CO  80401.  Attn.  Mr.  Alan 
Downer. 

D<iled:  |une  13.  1985. 
Rol)«rt  R.  Gar\ey, 
Est'cutive  Director. 

|FR  Dor.  8.V14622  Filed  6-17-85;  8;45  am) 
BILLING  CODE  4310- t»-M 


DEPARTMENT  OF  AGRICULTURE 

Forrr.s  Under  Review  by  Office  of 
Management  and  Budget 

June  11.  1985. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 


information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection:  (3)  Form  number(s).  if 
applicable:  (-4)  How  often  the 
information  is  requested:  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses:  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-511  applies;  (9)  Nam.e  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  dirAted  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM.  Room  404-W  Admin. 
Bldg..  Washington.  D.C.  20250.  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  D.C.  20503.  ATTN:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 

Extention 

•  Agricultural  Stabilization  and 

Conservation  Service 
ASCS-155.  Data  for  Farm 

Reconstitution— ASCS-155-1.  Data  for 

Farm  and  Producer  Records  Change 
ASCS-155.  ASCS-155-l 
On  occasion 
Individuals  or  households;  Farms; 

900.000  responses;  450.000  hours:  not 

applicable  under  3504(h) 
Alex  King  (202)  447-4542 
lane  A.  Benoit. 

Departmental  Clearance  Officer 
[PR  Doc  85-1 4616  Filed  6-17-85:  8:45  am) 
WLUNO  COOE  M10-01-M 
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Office  of  tfie  Secretary 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  New  Privacy  Art 
System  of  Records. 

summary:  Notice  is  hereby  given  that 
USDA  proposes  to  create  a  new  Privacy 
Act  system  of  records.  USD.A/FS-1. 
entitled  "International  F.xtonsi  -.n 
Applicant  Roster,  USDA/ES." 
EFFECTIVE  DATE:  This  notice  will  be 
adopted  without  further  publication  in 
the  Federal  Register  on  August  19. 1985. 
unless  modified  by  a  subsequent  notice 
to  incorporate  comments  received  from 
the  public.  Although  the  Privacy  Act 
requires  only  that  the  portion  of  the 
system  which  describes  the  "routine 
uses"  of  the  system  be  published  for 
comment,  USDA  invites  comment  on  all 
portions  of  this  notice.  Comments  must 
be  received  by  the  contact  person  listed 
below  on  or  before  August  19. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Internatiunal  Program  Specialist, 
International  Programs.  Extension 
Service,  U.S.  Department  of  Agriculture. 
Room  332-A.  Administration  Building. 
14th  &  Independence  Avenue.  SW, 
Washington,  DC  20250,  (202-^47-3801). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Privacy  Act.  5  U.S.C.  552a,  USDA 
is  creating  a  new  system  of  records  to 
be  maintained  by  the  Extension  Service 
(ES).  The  purpose  of  this  notice  is  to 
announce  the  creation  and  character  of 
this  system  of  records.  The  system 
contains  data  on  cooperative  extension 
service  (CES)  (as  defined  in  section 
1404(5)  of  the  National  Agricultural 
Research.  Extension,  and  Teaching 
Policy  Act  of  1977.  Pub.  L  No.  95-113) 
personnel  and  ES  personnel  who  are 
interested  in  overseas  assignments.  One 
of  the  goals  of  the  ES  is  to  increase 
involvement  of  the  CES  and  the  ES  in 
the  international  arena.  This  systerti  of 
records  will  serve  to  facilitate  the 
placement  of  qualified  individuals  in 
CES  projects  overseas. 

A  "Report  on  New  System."  required 
by  5  U.S.C.  552a(o).  as  implemented  by 
Transmittal  Memoranda  1  and  3  to  OMB 
Circular  A-108,  was  sent  to  the 
President  of  the  Senate,  the  Speaker  of 
the  House  of  Representatives  and  the 
Director  of  the  Office  of  Management 
and  Budget  on  May  30. 1985. 
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Signed  at  Washington.  DC  on  Muy  30. 19Q5. 
|ohn  R.  Block, 

Svavlary  of  Agricultire. 

USOA/ES-1  j 

SYSTEM  NAME:  ' 

International  Extension  Applicant 
Roster.  USDA/ES.  i 


SVSTEM  location: 

Extension  Service,  International 
Programs,  USDA,  Room  332-A, 
Administration  Building,  14th  & 
Independence  Avenue,  SW, 
Washington,  DC  20250. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Cooperative  extension  service  and 
Extension  Service  personnel  interested 
in  overseas  assignments. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Personal  data  identifying  the 
individual  such  as  name,  address, 
university,  social  security  number  and 
telephone  number.  (2)  Summary 
background  information  categorized 
under  headings  such  as  subject  matter 
experience,  commodity  experience, 
functional  experience,  clientele 
experience,  ecosystems  experience, 
production  systems  experience,  scope  of 
experience,  international  experience, 
education  and  language  proficiency.  (3) 
Preferred  length  of  assignment  (short-, 
mid-  or  long-term).  (4)  Personal  resume 
or  SF-171. 


r 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Sections  296  and  297  of  the  Foreign 
A.ssistance  Act  of  19G1,  Pub.  L.  No.  87- 
19.S,  75  Stat.  424.  as  added  by  Section 
312  of  the  International  Development 
and  Food  Assistance  Act  of  1975,  Pub.  L. 
94-161,  C9  Stat.  f549;  and  Section  1458  of 
the  National  Agricultural  Research. 
Extension,  and  Te.iching  Policy  Act  of 
1977,  7  U.S.C.  301  et  seq.,  as  amended  by 
Soction  1436  of  the  Agriculture  and  Food 
Act  of  1981,  Pub.  L.  No.  97-98,  95  Stat. 
1213.  I 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINS  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  Extension  Service  staff  will  have 
access  to  all  records  within  the  system 
for  the  purpose  of  identifying  qualified 
candidates  for  overseas  assignments.  (2) 
Information  may  be  referred  to 
international  organizations  seeking 
cooperative  extension  service  and 
Extension  Service  personnel  for 
placement  in  overseas  projects  and 
assignments.  (3)  Referral  may  be  made 
to  a  court,  magistrate  or  administrative 
tribunal,  or  to  opposing  counsel  in  a 
proceeding  before  any  of  the  above,  of 


any  record  within  the  system  which 
constitutes  evidence  in  that  proceeding, 
or  which  is  sought  in  the  course  of 
discovery.  (4)  Disclosure  may  be  made 
to  a  congressional  office  from  the  record 
of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office  at 
the  request  of  that  individual. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

International  Extension  Applicant 
Roster  records  are  stored  on  disk  files 
and  in  file  folders. 

retrievabiuty: 

Records  can  be  accessed  on  the 
computer  by  individual  name,  social 
security  number,  university  affiliation, 
preferred  length  of  duty  or  keywords 
and  phrases  under  any  of  the  experience 
categories.  Resumes  and  SF-171  forms 
will  be  filed  by  name  in  alphabetical 
order  in  file  folders. 

SAFEGUARDS: 

On-line  access  to  International 
Extension  Applicant  Roster  data  is 
cont:olled  by  password  protection. 
Information  stored  in  file  folders  will  be 
stored  in  locked  file  cabinets. 

RETENTION  AND  DISPOSAL: 

Applicant  information  will  remain  on 
the  system  for  a  period  of  one  year.  At 
the  end  of  each  year  the  applicant  will 
have  the  option  to  remain  on  the  system 
for  the  following  year,  and  make  any 
needed  changes  in  his/her  file,  or  be 
dropped  from  the  roster.  At  anytime 
during  the  year,  the  applicant  may 
request  that  his/her  files  be  removed 
from  the  system.  Data  for  disposal  is 
deleted  from  the  computer  memory. 

SYSTEM  MANAGCR(S)  AND  ADDRESS: 

International  Piogram  Specialist, 
International  Programs,  Extension 
Service,  U.S.  Deartment  of  Agriculture, 
Room  332-A,  Administration  Building, 
14th  &  Independence  Avenue,  SW, 
Washington,  DC  20250. 

NOTIFICATION  PROCEDURE: 

An  individual  may  request 
information  as  to  whether  the  system 
contains  records  pertaining  to  him  or  her 
from  the  International  Program 
Specialist,  International  Programs, 
Extension  Service,  U.S.  Department  of 
Agriculture,  Room  332-A, 
Administration  Building,  14th  & 
Independence  Avenue,  SW, 
Washington,  DC  20250.  A  request  for 
information  regarding  an  individual 
should  include  the  individual's  full  name 
and  address.  Before  any  information 
about  an  individual  is  released,  the 


System  Manager  may  require  the 
individual  to  provide  proof  of  identity  or 
require  the  requester  to  furnish  an 
authorization  from  the  individual  to 
permit  release  of  information. 

RECORD  ACCESS  PROCEDURE: 

An  individual  who  wishes  to  request 
access  to  records  in  the  system  relating 
to  that  individual  should  submit  a 
written  request  to  the  System  Manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedure.  (The 
regulations  for  contesting  contents  of 
records  and  appealing  initial 
determinations  are  set  forth  at  7  CFR 
1.110-1.123.] 

RECORD  SOURCE  CATEGORIES: 

Records  in  this  system  come  from 
documents  submitted  by  the  individual 
directly  or  through  a  cooperative 
extension  service  to  the  Extension 
Service,  USDA,  for  the  purpose  of 
inclusion  in  the  International  Extension 
Applicant  Roster. 

[FR  Doc.  8.5-14567  Filed  5-17-85:  8:45  am] 

BILUNO  CODE  341»-1>-«i 


Rural  Electrification  Administration 

Alaska  Electric  Generation  and 
Transmission  Cooperative,  inc.; 
Finding  of  No  Significant  Impact 

agency:  Rural  Electrification 
Administration.  USDA. 
action:  Notice  of  finding  of  no 
significant  impact, 

summary:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA),  pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  Part  1500),  and  REA 
Environmental  Policies  and  Procedures, 
7  CFR  Part  1794,  has  made  a  Finding  of 
No  Significant  Impact  (FO.NSI)  with 
respect  to  a  project  proposed  by  Alaska 
Electric  Generation  and  Tran.^mission 
Cooperative,  Inc.  (AEG&T),  of  Palmer, 
Alaska.  The  project  consists  of 
constiucting  a  new  37.4  MW  generating 
unit  (ISO  Rating)  and  related  facilities. 
The  related  facilities  consist  of  a  step-up 
transformer,  air  filter,  exhaust  gas  stack, 
fuel  storage  facilities,  waste  water 
treatment  facilities,  prefabricated 
building  to  house  equipment,  water 
storage  and  treatment  facilities,  and  air 
compressor,  receiver  and  dryer. 

FOR  FURTHER  INFORMATION  CONTACT 

REA's  FONSI  and  Environmental 
Assessment  (EA)  may  be  reviewed  at  or 
obtained  from  Mr.  William  E.  Davis, 
Director,  Western  Area — Electric,  REA, 
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South  Agriculture  Building.  Wi'shington, 
DC.  20250,  telephone  (202)  382-8848.  or 
may  be  reviewed/obtained  from  the 
office  of  Alaska  Electric  Generation  and 
Transmission  Cooperative.  Inc.  (Mr.  B. 
Kent  Wick.  Interim  Manager).  3977  Lake 
Street.  Homer.  Alaska  99b03.  telephone: 
(907)  235-8167.  during  regular  business 
hours. 
SUPPLEMENTARY  INFORMATION:  REA  has 

reviewed  the  Borrower's  Environmental 
Report  (BER)  submitted  by  AEG&T  and 
has  determined  that  il  represents  nn 
accurate  assessment  of  the 
environmental  impact  of  the  proposed 
project.  The  proposed  project  consists  of 
constnicting  a  new  37.4  MW  generating 
unit  and  related  facilities  at  the 
Soldotna  Substation  about  4  km  (2.5 
miles)  east  of  the  City  of  Soldotna. 
Alaska.  The  related  facilities  include  a 
step-up  transformer,  oil  filter,  exhaust 
gas  stack,  waste  water  treatment 
facilities,  fuel  storage  facilities, 
prefabricated  building  to  house 
equipment,  water  storage  and  treatment 
facilities,  and  air  compressor,  receiver 
and  drjer.  REA  may  provide  financing 
assistance  to  AEC&T  for  the  proposed 
project. 

The  BER  and  EA  adequately  consider 
potential  impacts  of  the  proposed 
project  to  rosuurces  including  cultural 
resources,  threatened  and  endangered 
species,  prime  farmland,  prime 
rangeland,  prime  forest  land, 
floodplains.  wetlands,  air  quality,  and 
water  quality. 

Alternatives  discussed  in  the  EA 
include  no  action,  use  of  alternative 
forms  of  energy.  Improving  e.xisting 
facilities,  building  new  transmission 
facilities,  and  alternative  sites.  After 
reviewing  these  alternatives.  REA 
determined  that  the  proposed  project  is 
an  acceptable  alternative  that  meets 
AEG&Ts  needs  with  a  minimum  of 
adverse  impact.  Based  upon  the  BER 
and  other  related  data.  REA  prepared  an 
EA  and  FONSI  concerning  the  proposed 
construction.  REA  independently 
evaluated  the  proposed  project  and 
concluded  that  the  approval  of  financing 
assistance  for  the  project  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

In  accordance  with  REAs 
Environmental  Policies  and  Procedures. 
7  CFR  Part  1794.  AEG&T  advertised  the 
availability  of  its  BER  in  the  Peninsula 
Clarion,  a  local  newspaper  of  general 
circulation.  No  comments  were  received. 

This  program  is  listed  in  the  Catalog 
of  Domestic  Assistance  as  10.850 — Rural 
Electrification  Loans  and  Loan 
Guarantees. 


Dated:  )une  12.  1985. 
Harold  V.  Hunter. 

Administratpr. 

|FR  Doc  85-14564  Filed  6-17-85:  845  am] 

BILUNG  COOE  3410-1S-M 

Soil  Conservation  Service 

West  Fork  of  Mayfield  Creek 
Watershed.  KY 

agency:  Soil  Conser\ation  Service. 

USDA. 

action:  Notice  of  a  finding  of  no 

significant  impact. 


summary:  Pursuant  to  section  102(2)(c) 
of  the  Naticina!  Environmonlal  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
West  Fork  of  Mayfield  Creek 
Watershed.  Graves  and  Carlisle 
Counties.  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randall  W.  Giessler.  State 
Conservationist.  Soil  Conservation 
Service.  333  Waller  Avenue,  Lexington. 
KY  40504.  telephone:  606-233-2749. 
SUPPLEMENTARY  INFORMATION:  Thc 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Mr.  Randall  W.  Giessler.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

This  project  concerns  a  plan  for 
watershed  protection  and  flood 
prevention.  The  original  work  plan 
called  for  51  Hoodwaler  retarding 
structures,  one  multi-purpose  structure, 
and  81.400  linear  feet  of  channel 
improvement.  Twenty-six  Hoodwater 
retarding  structures  have  been 
completed.  At  the  request  of  the 
sponsors.  81.400  linear  feet  of  channel 
improvement  and  one  fioodwater 
retarding  structure  will  be  deleted  from 
the  project.  The  multi-purpose  structure 
will  be  changed  to  a  Hoodwater 
retarding  structure.  The  planned  action 
is  to  complete  25  remaining  fioodwater 
retarding  structures.  This  planned  action 
will  reduce  upland  erosion,  downstream 
Hooding  and  sedimentation. 

The  Finding  of  No  Significant  Impact 
(FONSI)  has  been  forwarded  to  the 
Environmental  Protection  Agency  and  to 
various  federal,  state  and  local  agencies, 


and  interested  parties.  A  limited  number 
of  copies  of  the  FONSI  are  available  to 
fill  single-copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Mr.  Randali  W.  Giessler.  State 
Conservationist.  Soil  Conservation 
Service,  333  Waller  Avenue,  Lexington, 
KY  40504. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

Dated:  |une  6, 1985. 
Randall  W.  Giessler, 

S:j!c  Ctwiervctionist. 
(Catalog  of  Federal  Domnslic  Assistance 
Program  No.  10  904,  VVaturshed  Protetlion 
and  Flood  Prevention  Program.  Executive 
Order  12372  regarding  state  and  local 
flearinghouse  review  of  federal  and  federally 
tissi.stcd  programs  and  projects  is  applicable) 
|FR  Doc  85-14563  Filed  6-17-85;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  Survey  of  Plant  Capacity 

Utilization 
Form  number:  Agency— MQ-Cl;  OMB — 

0607-0175 
Type  of  request:  Extension  of  a  currently 

approved  collection 
Burden:  9.000  respondents;  13,500 

reporting  hours 
Needs  and  uses:  This  survey  is  needed 

to  measure  inHationary  pressures  and 

capital  Hows;  understand  productivity 

determinants;  and  analyze  and 

precast  economic  and  industrial 

trends. 
Affected  public:  Business  or  other  for- 
profit  institutions 
Frequency:  Annually 
Respondent's  obligation:  Mandatory 
OMB  desk  officer:  Timothy  Sprehe,  395- 

4814. 
Agency:  Bureau  of  the  Census 
Title:  Special  Population  and 

Enumeration  Book 
Form  number:  Agency — SC  19, 19A; 

OMB— 0607-3068 
Type  of  request:  Revision  of  a  currently 

approved  collection 
Burden:  90,000  respondents;  74,700 

reporting  hours 
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Needs  and  uses:  The  special  census 
provides  population  and  housing 
counts  for  local  governments  between 
decennial  censuses. 
Affected  public:  Inditiduai  or 

households  •. 

Frequency:  As  requested 
Respondent's  obligation:  Voluntary 
OMD  desk  officer  Timothy  Sprehe.  395- 

4814 
Agency:  Bureau  of  the  Census 
Title:  Applicant  Background 

Questionnaire 
Form  number:  Agency — BC-1431: 

OMB— N/A 
Type  of  request:  New  collection 
Burden:  50.000  respondents;  1,667 

reporting  hours 
Needs  and  uses:  This  questionnaire  will 
be  used  to  test  applicants  for  Schedule 
A  noncompetitive  positions  in  the 
Bureau  of  the  Census.  The  data  will 
be  analyzed  to  determine  the 
efferlivimess  of  reciuiting  sources  and 
to  determ'ne  the  validity  of  the  test 
content  for  various  segments  of  the 
population. 
Affected  public:  Individuals 
Frequency:  One  time 
Respondent  s  obligation:  V<iluntary 
OMB  desk  officer:  Tilnothy  Sprehe,  395- 
4814. 

Copies  of  the  abovp  information 
citlioction  proposals  Can  be  obtained  by 
r;iiling  or  writing  DOC  Cltuirance 
Officer.  Edward  Mir.ikals  (202)  377-4217, 
IJopartment  of  Coinnlerce.  Room  6622, 
14!h  and  Constitutiorf  Avenue.  N\V.. 
U iishington,  UC.  2oio3. 

Written  cdmnien'siand 
I >  r;!mniendutions  fo^  tiie  proposed 
mformation  C()liectiohs  should  be  sent  to 
TinuMliy  Sprehe,  ONlfi  Desk  Officer. 
Room  'i23'j.  New  Exe  :ulive  Office 
Building.  Washington.  DC.  20503. 

Datec!:  Junt-  12.  1985. 
b'lvvard  Michals, 
rf^ianrr.fiUal  Clearanc  s  Officer. 
IKRDoc.  85- 14505  Filccie 
6ILL:NG  code  3S10-07-M 


6-17-^5:  8:45  am) 


Agency  Forms  Und«r  Review  by  the 
Office  ci  Kftanagemant  and  Budget 
(OMB) 


DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  NOAA 
Title:  Deep  Sea  Bed  Mining — Proposed 

Regulations  for  Commercial  Recovery 
Form  number:  Agency — N/A:  OMB — N/ 

A 
Type  of  request:  Notice  of  Proposed 

Rulenioking 


Burden:  respondent;  1  reporting  hours 
Needs  and  uses:  Information  is  required 
from  private  industry,  in  accordance 
with  Pub.  L.  96-283,  to  enable  NOAA 
to  issue  permits  for  commercial 
recovery  of  deep  seabed  mining 
resources. 
Affected  public:  Businesses  or  other  for- 
profit,  Federal  agencies  or  employees. 
Frequency:  On  occasion,  annually 
Respondent's  obligation:  Mandatory 
OMB  desk  officer:  Sheri  Fox.  395-3785 

Agency:  NOAA 

Title:  Social  and  Economic  Surveys  of 
Fisheries 

Form  number:  Agency — N/A;  OMB — 
0648-0093 

Type  of  request:  Revision  of  a  currently 
approved  collection 

Burden:  +200  respondents;  +275 
reporting  hours 

Needs  and  uses:  A  stratified  random 
sample  of  charter  boat  anglers  will  be 
surveyed  to  collect  information 
needed  to  estimate  the  effects  of  bag 
limits  on  recreational  angler  and 
charter  boat  operaticns  and  to  permit 
evaluatijps  of  alternative  estimation 
techniques. 

Affected  public:  Individuals  or 
households 

Frequency:  One-time  with  follow-up 

RF.SDor.deafs  obligation:  Voluntary 

OMB  desk  officer:  Sheri  Fox,  39.5-3785. 

Agency:  NOAA 

Title:  Dealer  Purchases  and  Trip 
Interviews — Amendment  3 

Foim  number:  Agency — Pending;  OMB — 
0648-0013 

Type  of  request:  Revision  of  a  currently 
approved  collection 

Burden:  +95  respondents; +129 
reporting  hours 

Needs  and  uses:  This  proposal  will 
amend  the  currently  approved 
inform.%tioii  collection  to  include 
mandatory  reporting  of  landings  data 
by  swordfish  vessels  operating  in  the 
Caribbean  area  and  a  requirement 
that  a  sample  of  recreational  and 
commercial  swordfish  fishermen  in 
the  Mid-Atlantic  area  complete  a 
simple  questionnaire.  These  data  are 
needed  to  evaluate  the  need  for  tiiae/ 
area  closures  to  reduce  fishing  effort 
during  periods  when  excessi.ve 
members  of  sm.ill  immature  fish  are 
caught  and  to  determine  the  impact  of 
fishing  effort  on  the  stock. 

Affected  public:  Individuals  or 
households,  businesses  or  other  for- 
profit,  small  businesses  or 
organizations 

Frequency:  Monthly;  once  per  trip 

Respondent's  obligation:  Mandatory 

OMB  desk  officer:  Sheri  Fox.  395-3785 

Agency;  NOAA 


Title:  U.S.  Geostationary  Operational 
Environmental  Satellites  (GOES)  Data 
Collection  System  (DCS) 

Form  number:  Agency — N/A;  OMB — N/ 
A 

Type  of  request:  Existing  collection  in 
use  without  an  OMB  Control  Number 

Burden:  8  respondents;  24  reporting 
hours 

Needs  and  uses:  Private  collectors  of 
environmental  data.  e.g.  wave  height 
readings,  can  use  NOAA  satellite 
system  to  transmit  data  if  government 
agency  needing  data  sponsors 
collector.  Collector  must  describe 
benefits  to  sponsor  and  lack  of 
alternative  communications. 

Affected  public:  State  or  local 
governments,  businesses  or  other  for- 
profit.  Federal  agencies  or  employees, 
non-profit  institutions. 

Frequency:  On  occasion 

Respondent's  obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  desk  officer:  Sheri  Fox,  395-3785 

Agency:  NOAA 

Title:  Oil  Spill  Tracking  Studies— Drift 

Card  Deployment 
Form  num.ber  Agency — N/A;  OMB — 

0648-0126 
Type  of  request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection. 
Burden:  250  respondents;  37.5  reporting 

hours 
Needs  and  uses:  Drift  cards  are  used  to 
track  the  movement  of  ocean  currents 
and  are  useful  in  predicting  the  land- 
fall of  major  accidental  oil  spills. 
Individuals  who  find^these  cards  are 
requested  to  send  information  on 
where  the  card  was  found.  This 
information  is  used  to  enhance  our 
knowledge  of  ocean  currents. 
Affected  public:  Individuals  or 

households. 
Frequency:  One  time  cnly 
Respondent's  obiigaticn:  Voluntary 
OMB  desk  officer:  Sheri  Fox,  395-3785 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals  (202)  377-4217. 
Department  of  Commerce,  Rocm  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Sheri  Fox,  OMB  Desk  Officer,  Room 
3235,  New  Executive  Office  Building, 
Washington,  D.C.  20503. 
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DHted:  June  12.  1985 
Edward  Michals, 
department  Clearance  Officer. 
\IH  Doc.  85-14594  Filed  6-17-85;  8:45  am) 
MUJNG  COOC  3S10-CW-M 

Patent  and  Trademark  Office 

Interim  Protection  for  Mask  Works  of 
Nationals,  Domiciliaries,  and  Sovereign 
Auttiorities  of  Canada 

AGENCV:  Patent  and  Trademark  OfHce. 
Commerce. 

ACTION:  Notice  of  initiation  of 
proceeding. 

summary:  The  Secretary  of  Commerce 
has  delegated  the  authority  under 
section  914  of  title  17.  United  States 
Code,  to  make  fmdings  and  issue  orders 
for  interim  protection  of  mask  works  to 
the  Assistant  Secretary  and 
Commissioner  of  Patents  and 
Trademarks  by  Amendment  1  to 
Department  Organization  Order  10-14. 
Guidelines  for  the  submission  of 
petitions  for  the  issuance  of  interim 
orders  were  published  on  November  7. 
1984.  in  the  Federal  Register,  49  FR 
44517-9  and  on  November  13. 1984.  in 
the  Official  Gazette,  1048  O.G.  30. 

On  June  12, 1985.  the  Patent  and 
Trademark  Office  received  petitions  for 
the  issuance  of  an  interim  order  from  the 
Canadian  Manufacturers'  Association, 
the  Electrical  and  Electronics 
Manufacturers  Association  of  Canada, 
the  Canadian  Business  Equipment 
Manufacturers  Association,  and  the 
Canadian  Advanced  Technology 
Association  complying  with  the 
guidelines.  Consequently,  in  accordance 
with  paragraph  F  of  the  guidelines,  this 
notice  announces  the  initiation  of  a 
proceeding  with  respect  to  Canada  for 
consideration  of  the  issuance  of  an 
interim  order. 

In  the  interests  of  time  and  because  of 
the  rapidly  approaching  )uly  1. 1985. 
registration  cut-off  date  for  chips  first 
commercially  exploited  on  or  after  July 
1.  1983.  a  date  is  being  set  for  the 
submission  of  comments  in  accordance 
with  paragraph  F(a). 

DATES:  Comments  must  be  received  in 
the  Office  of  the  Commissioner  of 
Patents  and  Trademarks  before  5:00 
P.M.  on  June  25.  1985. 

ADDRESS:  Address  written  comments  to: 
Attention:  Assistant  Commissioner  for 
External  Affairs.  Box  4.  Washington. 
DC.  20231. 

Materials  submitted  will  be  available 
lor  public  inspection  in  Room  11C28. 
Crystal  Plaza  3.  2021  Jefferson  Davis 
f  lighway.  Arlington.  Virginia. 


FOR  FURTHER  INFORMATION  CONTACr 

Michael  K.  Kirk.  Assistant 
Commissioner  for  External  Affairs,  by 
telephone  t  (703)  557-3065  or  by  mail 
marked  to  his  attention  and  addressed 
to  Commissioner  of  Patents  and 
Trademarks.  Box  4.  Washington.  DC. 
20231 

SUPPLEMENTARY  INFORMATION:  Chapter 
9  of  title  17  of  the  United  States  Code 
establishes  an  entirely  new  form  of 
intellectual  property  protection  for  mask 
works  that  are  fixed  in  semiconductor 
chip  products.  Mask  works  are  defined 
in  17  U.S.C.  901(a)(2)  as: 

a  series  of  related  images,  however,  fixed  or 
encoded 

(A)  Havin${  or  representing  the 
predetermined,  three-dimensional  pattern  of 
meldllic,  insulating  or  semiconductor  materiul 
present  or  removed  from  the  layers  of  a 
semiconductor  chip  product;  and 

|B|  In  which  series  the  relation  of  the 
images  to  one  another  is  that  each  image  has 
the  pattern  of  the  surface  of  one  form  of  the 
semiconductor  chip  product. 

Chapter  9  further  provides  for  a  10-year 
term  of  protection  for  original  mask 
works  measured  from  their  date  of 
registration  in  the  U.S.  Copyright  Office, 
o^  their  first  commercial  exploitation 
anywhere  in  the  world.  Mask  works 
must  be  registered  within  2  years  of 
their  first  commercial  exploitation  to 
maintain  this  protection.  Section 
913(d)(1)  provides  that  mask  works  first 
commercially  exploited  on  or  after  July 
1. 1983,  are  eligible  for  protection 
provided  that  they  are  registered  in  the 
U.S.  Copyright  Office  before  July  1. 1985. 

Foreign  mask  works  are  eligible  for 
protection  under  this  chapter  under 
basic  criteria  set  out  in  section  902;  first, 
that  the  owner  of  the  mask  works  is  a 
national,  domiciliary,  or  sovereign 
authority  of  a  foreign  nation  that  is  a 
party  to  a  treaty  providing  for  the 
protection  of  the  mask  works  to  which 
the  United  States  is  also  a  party,  or  a 
stateless  person  wherever  domiciled; 
second  that  the  mask  work  is  first 
commercially  exploited  in  the  United 
States:  or  that  the  mask  work  comes 
within  the  scope  of  a  Presidential 
proclamation.  Section  902(a)(2)  provides 
that  the  President  may  issue  such  a 
proclamation  upon  finding  that: 

a  foreign  nation  extends  to  mask  works  of 
owners  who  are  nationals  or  domiciliaries  of 
the  United  States  protection 

(A)  On  substantially  the  same  basis  as  that 
on  which  the  foreign  nation  extends 
protection  to  mask  works  of  its  own  nationals 
and  domiciliaries  and  mask  works  first 
commercially  exploited  in  that  nation,  or  (D) 
on  substantially  the  same  basis  as  provided 
under  this  chapter,  the  President  may  by 
proclamation  extend  protection  under  this 
chapter  lo  mask  works  (i)  of  owners  who  are, 
on  the  diilc  on  which  the  mask  works  are 


registered  under  section  908,  or  the  dale  on 
which  the  mask  v.'orks  are  first  commercially 
exploited  anywhere  in  the  world,  whichever 
occurs  first,  nationals,  domiciliaries,  or 
sovereign  authorities  of  that  nation,  or  (ii) 
which  are  first  commercially  exploited  in  that 
nation. 

Although  this  chapter  generally  does  not 
provide  protection  to  foreign  owners  of 
mask  works  unless  the  works  are  first 
commercially  exploited  in  the  United 
States,  it  is  contemplated  that  foreign 
nationals,  domiciliaries.  and  sovereign 
authorities  may  obtain  full  protection  if 
their  nation  enters  into  an  appropriate 
treaty  or  enacts  mask  works  protection 
legislation.  To  encourage  steps  toward  a 
regime  of  international  comity  in  mask 
works  protection,  section  914(a) 
provides  that  the  Secretary  of 
Commerce  may  exend  the  privilege  of 
obtaining  interim  protection  under 
chapter  9  to  nationals,  domiciliaries  and 
sovereign  authorities  of  foreign  nations 
if  the  Secretary  finds: 

(1)  That  the  foreign  nation  is  making  good 
faith  efforts  and  reasonable  progress 
toward — 

(A)  Entering  into  a  treaty  described  in 
section  902(a)(1)(A).  or 

(B)  Enacting  legislation  that  would  be  in 
compliance  with  subparagraph  (A)  or  (B)  of 
section  902(a)(2);  and 

(2)  That  the  nationals,  domiciliaries.  and 
sovereign  authorities  of  the  foreign  nation, 
and  persons  controlled  by  them,  are  not 
engaged  in  the  misappropriation,  or 
unauthorized  distribution  or  commercial 
exploitation  of  mask  works;  and 

(3)  That  issuing  the  order  would  promote 
the  purposes  of  this  chapter  and  international 
comity  with  respect  to  the  protection  of  mask 
works." 

On  June  12, 1985,  a  petition  for  the 
issuance  of  an  interim  order  under  title 
17  of  the  United  Stales  Code  section  914 
was  received  from  the  Canadian 
Manufacturers'  Association,  the 
Electrical  and  Electronics  Manufacturers 
Association  of  Canada,  the  Canadian 
Business  Equipment  Manufacturers 
Association,  and  the  Canadian 
Advanced  Technology  .Association 
(hereinafter  the  petitioners).  The 
petition,  including  the  supplemental 
information  provided  by  the 
Government  of  Canada,  is  sufficient  to 
permit  the  initation  of  proceedings  under 
the  guidelines  and  is  reproduced  as  part 
of  this  notice. 

In  remarks  in  the  Congressional 
Record  of  October  3. 1984.  at  page 
S12919  and  of  October  10. 1984.  at  page 
E4434.  both  Senator  Mathias  and 
Representative  Kastenmeicr  suggest  that 

"(ijn  making  determinations  of  good  faith 
efforts  and  progress  .  .  .,  the  Secretary 
should  take  into  account  the  attitudes  and 
efforts  of  the  foreign  nation's  private  sector. 
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US  Wfll  as  its  Govi^rnmi'iil.  If  the  privHic 
sci;lor  (Micouragcs  and  supports  action 
tow.ird  chip  protection,  that  progress  is  much 
niorp  likely  to  continue  ....  With  respect  to 
the  participation  of  foreign  nationals  and 
those  CKntrollcd  by  them  in  chip  piracy,  the 
Siicrelary  should  consider  whether  any  chip 
designs,  not  simply  those  provided  full 
protection  under  the  Act.  are  subject  to 
n\isappropriiition.  The  degree  to  which  a 
foreign  concern  that  distributes  products 
containing  misappropriated  chips  l^nows  or 
should  have  Itnown  thut  it  is  selling  infringing 
chips  is  a  relevant  factor  in  maldng  a  finding 
under  section  914(a)(2).  Finally,  under  section 
914(u|(3|.  the  Secretary  shoud  bear  in  mind 
the  role  that  issuance  of  the  order  itself  may 
ha\e  in  promoting  the  purposes  of  this 
chapter  and  internalidnal  comity." 

I  am  considering  Issuing  an  interim 
order  on  an  expedited  basis  extending 
the  protection  of  chapter  9  of  title  17  of 
the  United  Slates  Code  to  the  nationals, 
domiciliaries.  and  sovereign  authorities 
of  Canada.  Public  comment  on  the 
requests  of  the  petitioners  will  be 
considered  if  receivjed  in  the  Office  of 
the  Commissioner  of  Patents  and 
Trademarks  on  or  before  5:00.  p.m.,  June 
25.  1985. 

D.ited:  [une  12.  198i. 
Donald  |.  Quigg, 

Acting  Coniniissioner  of  Patent  and 
Tnii/cmarks. 
June  5.  1985. 
Artiiif;  Cnniwissionci  of  Patents  ur.d  Trade 

Murks. 
Box  4.  Washington.  D  C.  20231.  U.S..\. 
Re:  Petition  to  the  Se<  relary  of  Commeice  of 
the  United  States!  of  America  Pursuant  to 
Section  914  of  thi)  Semiconductor  Chip 
I'rolection  Act  of|m84  ("the  Act  ). 

1.  Ihe  Canadi.m  Minufacturcrs' 
.Association  is  a  broad-based  business 
orj^anizalion  represer^ting  more  than  4,000 
manufacturing  companies  of  all  sizes  and  all 
sectors  in  Canada.  CMA  member  companies 
account  for  approxim  itely  75  percent  of  al! 
manufactured  goods  i  n  Canada. 

2.  Members  of 'the  Canadian 
Manufacturers'  Associi'tion  are  involved  in 
Ihe  design  and  produ  :tion  of  semiconductor 
chips.  As  well,  many  members  use 
semiconductor  chips  n  their  commercial 
activities. 

3.  The  Canadian  M  jnufacturers' 
Association  believes  li-af  the  Canadvm 
government  should  tike  appropriate 
legislative  steps  to  oplicitly  protect  mask 
wotks  as  fixed  in  sen  iconductor  chip 
products  consistent  v  'ilh  the  provisions  of  S. 
902(a)(2)  of  the  Act. 

4.  l  he  C.inadiiin  M  anufact  jrors' 
Absucialion  submits  hat  the  Canadian 
government  is  makin  !  good  faith  efforts  and 
reasonalile  progress  i  n  dealing  with  this 
recent  issue,  e.^pecial  ly  in  the  context  of  the 
current  stage  of  omnibus  copyright  revision. 

5.  Accordingly.  The  Canadian 
Manufacturers'  Association  hereby  requests 
that  the  Secretary  of  Commerce,  pursuant  to 
S.  914(a)  of  the  Act.  extend  the  privilege  of 
obtaining  interim  protection  under  the  U.S. 


Act  to  nationals,  domiciliaries,  and  sovereign 
authorities  of  Canada,  effective  from  the  date 
of  this  application. 

6.  The  Canadian  Manufacturers' 
Association  submits  that  the  granting  of  such 
protection  would  not  only  promote  the 
purposes  of  the  Act  and  of  achieving 
international  comity  toward  mask  work 
protection,  but  would  be  in  furtherance  of  the 
statement  issued  by  the  Prime  Minister  of 
Canada  and  the  President  of  the  United 
States  on  March  18. 1985  following  the 
Quebec  Summit  with  respect  to: 

•  Elimination  or  reduction  of  tariff  and 
non-tariff  barriers  to  trade  in  high-technology 
goods  and  related  services,  such  as 
computers,  data  flow  and  computer-assisted 
design  and  manufacturing  technology;  and 

•  Co-operation  to  protect  intellectual 
property  rights  from  trade  in  counterfeit 
goods  and  other  abuses  of  copyright  and 
patent  law. 

7.  The  Canadian  Manufacturers' 
Association  states  that,  to  their  knowledge, 
no  nationals,  domiciliaries,  or  sovereign 
authorities  of  Canada,  or  persons  controlled 
by  them,  are  or  have  been  engaged  in  the 
misappropriation,  or  unauthorized 
distribution  or  commercial  exploitation,  of 
mask  works. 

8.  In  support  of  this  application.  The 
Canadian  Manufacturers'  Association 
submits  a  joint  statement  by  the  Deputy 
Ministers  of  Consumer  and  Corporate  Affairs 
Canada  and  the  Department  of 
Communications. 

9.  The  Canadian  Manufacturers' 
Association  respectfully  requests  that  this 
application  be  given  earliest  possible 
consideration  in  order  that  Canadian  firms 
m  iy.  if  advised,  make  appropriate 
application  for  registration  of  mask  works 
piiorto  July  1, 1965. 

Respectfully  submitted. 
|.  Laurent  Thibaull. 
President. 
Graeme  C.  Hughes, 
Si-nior  Executive  Vice  President  and 
Secretary. 
|une  5. 1985. 
A^  tinff  Commissioner  of  Patents  and  Trade 

.Marks. 
Box  4,  Washington,  DC.  20231 

Petition  to  the  Secretary  of  Commerce  of  the 
U.iiled  Stales  of  America  Pursuant  to  S.  914 
of  the  Semiconductor  Chip  Protection  .\ct  of 
1984  (■•the  Act") 

1.  The  Elsctrical  and  Electronic 
Manufacturers  Association  of  Canada 
("F.EMAC  ")  represents  the  firn-.s  listed  on 
schedule  "A",  which  are  engaged  in  the 
m.nnufacturing  and/or  distribution  of  high 
technology  equipment  containing 
semiconductor  chips. 

2.  EEMAC  is  the  voice  and  forum  of  more 
than  215  Canadian  manufacturers  of 
electrical  and  electronic  equipment,  systems, 
apparatus,  and  components,  many  of  which 
firms  are  subsidiaries  of  U.S.  parents.  These 
companies  employ  approximately  155,000 
Canadians  in  manufacturing.  In  1983 
Canada's  electrical  and  electronic  sector 
served  a  domestic  market  of  $17  billion  and 
an  export  market  of  $4  billion. 


3.  EEMAC  believes  that  the  Canadian 
government  should  lake  appropriate 
legislative  steps  to  explicitly  protect  mask 
works  as  fixed  in  semiconductor  chip 
products  consistent  with  the  provisions  of  S. 
902(a)(2)  of  the  i/.S./tc/. 

4.  EEMAC  submits  that  the  Canadian 
government  is  making  good  faith  efforts  and 
reasonable  progress  in  dealing  with  this 
recent  issue,  especially  in  the  context  of  the 
current  stage  of  omnibus  copyright  revision. 

5.  Accordingly.  EEMAC  hereby  requests 
that  the  Secretary  of  Commerce,  pursuant  to 
S.  914(a)  of  the  U.S.  Act,  extend  the  privilege 
of  obtaining  interim  protection  under  the  U.S. 
Act  to  nationals,  domiciliaries,  and  soverign 
authorities  of  Canada,  effective  from  the  date 
of  filing  this  petition  for  a  minimum  of  two  (2) 
years. 

6.  EEMAC  submits  that  the  granting  of  such 
protection  would  not  only  promote  the 
purposes  of  the  U.S.  Act  and  of  achieving 
international  comity  toward  mtisk  work 
protection,  but  would  also  be  in  furtherance 
of  the  statement  issued  by  the  Prime  Minister 
of  Canada  and  the  President  of  the  United 
States  on  March  18, 1985  following  the 
Quebec  Summit  with  respect  to: 

•  Elimination  or  reduction  of  tariff  and 
non-tariff  barriers  to  trade  in  high-technology 
goods  and  related  services,  such  as 
computers,  data  flow  and  computer-assisted 
design  and  manufacturing  technology:  and 

•  Cooperation  to  protect  intellectual 
property  rights  from  trade  in  counterfeit 
goods  and  other  abuses  of  copyright  and 
patent  law. 

7.  EEMAC  states  that,  to  its  knowledge, 
neither  Canada  nor  its  nationals, 
domiciliaries  and  sovereign  authorities  or 
persons  controlled  by  them  are  engaged  in 
the  misappropriation,  or  unauthorized 
distribution  or  commercial  exploitation  of 
mask  works. 

8.  In  support  of  this  application.  EEMAC 
submits  a  joint  statement  by  the  Deputy 
Ministers  of  Consumer  and  Corporate  Affairs 
Canada  and  the  Department  of 
Communications. 

9.  EEMAC  respectively  requests  that  this 
application  be  given  Ihe  earliest  possible 
consideration  in  order  that  Canadian  firms 
may.  if  advised,  make  appropriate 
application  for  registration  of  mask  works 
prior  to  July  1, 1985. 

Electrical  and  Electronic  Manufacturers 
Association  of  Canada. 
Per  Ernie  Welling, 
Manager,  Electronics  Divisions. 

Schedule  A  Listing  the  Members  of  the 
Association  Is  Available  for  Inspection 
in  the  Patent  and  Trademark  Office 

June  5, 1985. 

Acting  Commissioner  of  Patents  and  Trade 

Marks, 
Box  4,  Washington,  D.C.  20231,  U.S  A. 

Dear  Sir: 
Re:  Petition  to  the  Secretary  of  Commerce  of 

the  United  States  of  America  Pursuant  to 

S.  914  of  Semiconductor  Chips  Protection 

Act  of  1984  ("the  Act") 
1.  The  Canadian  Business  Equipment 
Manufacturers  Association  ("CBEMA") 
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rpprf  s»'nl»  the  Tirms  listed  on  Attachment  1. 
which  are  engaged  in  the  mdnufacturing  and 
dislnbutiun  of  high  technology  equipment 
containing  semiconductor  chips  CBF.MA  also 
represents  a  number  of  comp.inies  who 
manufacture  office  and  contract  furniture 

2.  CBEMA  believes  that  the  Canadian 
govtrnment  should  lake  appropriate 
legislative  steps  to  explicitly  protect  mask 
works  as  fixed  in  semiconductor  chip 
products  consistent  with  the  provisions  of 

s  902(a)(Z)  of  the  US.  Act.  Attachment  II  is  an 
excerpt  from  a  recent  submission  by  CBEMA 
which  recommends  statutory  protection  for 
semiconduction  chips. 

3.  CBEiMA  submits  thai  the  Canadian 
government  is  making  good  faith  efforts  and 
reasonable  progress  in  dealing  with  this 
recent  issue,  especially  in  the  context  of  the 
current  stage  of  omnibus  copyright  revision 

4.  Accordingly.  CBE.M.A  hereby  requests 
that  the  Secretary  of  Commerce,  pursuant  to 
S.  914(a)  of  the  U.S.  Act.  extend  the  privilege 
of  obtaining  interim  protection  under  the  U.S. 
Act  to  nationals,  domiciliaiies.  and  sovereign 
authorities  of  Canada,  effective  from  the  date 
of  this  application. 

5.  CBEMA  submits  that  the  granting  of  such 
protection  would  not  only  pron'ote  the 
purposes  of  the  U  S.  Act  and  cl  achieving 
international  comity  towird  mask,  work 
protection,  but  also  be  in  further  of  the 
statement  issued  by  the  Prime  Minister  of 
Canada  and  the  President  of  the  United 
States  on  March  18.  1985  fol.owi.ng  the 
Qiieb«-c  Summit  wilh  respect  to: 

•  Elimination  or  reduction  of  tariff  and 
non-tanff  barriers  to  trade  in  A/i;.'!  tPt:hnoli\vy 
■jiHiiis  and relate'1  senic.fs.  such  as 

omputers.  data  flow  and  computer-assisted 
design  and  manuf.u.'aring  it;(  hnology:  and 

•  (>><->pers»tion  to  protPi  t  /.';/>'.,»i  /(.'o/ 

from  trade  in  counterfeit 
f  ahujcs  of  ci)pyr;(,hl  and 

pdiCI  t  IdW. 

6.  CBEMA  atates  that,  to  its  knowledge, 
neither  Canada  ncr  its  nationals, 
domiciliaries.  and  sovereign  authorities  or 
persons  controlled  by  them,  are  engagtd  in 
the  misappropriation,  or  unauthorized 
distribution  or  comrnercial  exploitation  of 
mask  works. 

7.  In  support  of  this  application.  CBEMA 
submits  a  joint  statement  by  the  Deputy 
Minister  of  Consumer  and  Corporate  Affairs 
Canada  and  the  Department  of 
Communications. 

a.  CBEMA  respectfully  requests  that  this 
application  be  given  earliest  possible 
consideration  in  order  that  Canadian  firms 
may.  if  advised,  make  appropriate 
application  prior  to  |uly  1. 1985. 
Sincerely. 

Canadian  Business  Equipment 
Manufacturers  Association. 
Per  James  Tapsell. 
Secretary 

Canadian  Business  Equipment  Manufacturers 
Assocalion.  Corporate  Membe^irms 

.^ES  Data  Inc. 

AT&T  Canada  Inc. 

All-Steel  Canada  Ltd. 

.\mbiant  Systems  Ltd. 

Amdahl  Limited 

Apollo  Computer  (Canada)  Ltd. 


Arconas  Corporation 

Burroughs  Canada 

Canon  Canada  Inc. 

Compugraphic  Canada  Limited 

Control  Data  Canada.  Ltd. 

Cray  Canada  Inc. 

Data  General  (Canada)  inc. 

Datapoint  Canada,  Inc. 

Delphax  Systems 

Dictaphone  Canada  Ltd. 

Digital  Equipment  of  Canada  Limited 

GBC  Canada  Inc. 

General  Dalacomm  Ltd. 

Global  Upholstery  Company  Limited 

Grid  Systems  Canada  Inc. 

Harter  Furniture  Ltd. 

Haworth  Office  Systems  Ltd. 

Henderson  Furniture  (1982)  Ltd. 

Hewlett-Packard  (Canada)  Ltd. 

Honeywell  Limited 

IBM  Canada  Ltd. 

ill  limited/iil  international  inc. 

Joyce  Furniture  Inc. 

Kodak  Canada  Inc. 

Lanier  Biisint-;.*  Products  Canada  Inc. 
M.M  CanrtJa  L'd. 

Micos  Compi.;»r  System  Inc. 

Monroe  Systiims  for  Business 

NCR  Canada  Ltd. 

NTI  Inc. 

Nashua  Canada  Limited 

National  Advanced  Systems 

Nienkamper 

Olivetti  Canada  Limited 

Olympic  Business  Machines  Canada  Ltd. 

Paradyne  Canada  Ltd. 

Philips  Information  Sy.stems  Ltd. 

Pifni'y  B<)wes  of  Canada  Ltd. 

Prime  Computer  of  Canada  Limited 

Ram  Partitions — A  Division  of  InJal  Ltd. 

Recognition  Equipment  (Can.ida)  Ltd. 

Rolm  Canada  Inc. 

SIC  Canada  Inc. 

S.ind  Technology  Systems  (Canada)  Inc. 

Sperry  Inc..  Computer  Systems 

Steelcdse  Canada  Limited 

Sunarhausernian  Ltd. 

Tandem  Computers 

Tektronix  Canada  Inc. 

3M  Canada  Inc. 

Wang  Canada  Ltd. 

VVestinghouse  Furniture  Systems  Canada  Inc. 

Westinghouse  Canada  Inc.,  Data 
Communication  Products 

Xerox  Canada  Inc. 

Submission  by  Ciinadtan  Business 
Equipment  Manufacturers  Association 
on  Copyright  Law  (excerpt) 
•         •         •         •         * 

2.  Stasks 

The  second  area  of  concern  is  silicon  chips. 
Silicon  Chips  are  made  by  creating  "masks" 
which  permit  the  diffusion  of  certain  carefully 
chosen  materials  to  be  diffused  into,  or 
placed  on  the  surface  of.  a  layer  of  silicon  in 
carefully  specified  places.  After  silicon  has 
been  exposed  to  one  material  through  a  first 
mask,  that  mask,  is  removed,  and  the  silicon 
is  then  exposed  to  another  material  through  a 
second  mask,  which  usually  has  its  holes  in 
different  places.  Often.  12  to  20  such  masks 
are  used  in  the  making  of  one  chip.  The  result 
is  a  chip  having  certain  electrical  properties 
in  various  parts,  which  give  it  the  desired 
characteristics. 


It  is  possible,  by  analyzing  the  chip,  to 
determine  the  shape  of  the  masks  which  have 
been  used.  It  is  then  possible  to  design 
similar  masks,  to  make  the  same  sort  of  chip. 
In  the  United  States,  a  law  has  been  passed 
to  protect  "mask  works'"  from  copying  for  a 
set  period  of  time.  A  mask  work  is  defined  as 
being  the  two  dimensional  and  three 
dimensional  features  of  shape,  pattern  and 
configuration  of  the  surface  layers  of  a  semi- 
conductor chip.  These  features  arise  from  the 
shape  of  the  masks  used.  The  only  mask 
works  protected  are  those  of  US.  nationals  or 
domiciliaries  or  mask  works  of  stateless 
persons.  Provision  is  made  for  reciprocal 
protection  of  the  works  of  other  nations  by 
treaty,  but  no  such  treaty  yet  exists. 
However,  the  US  President  has  the  power 
under  certain  conditions  to  extend  protection 
to  mask  works  of  nationals  or  domiciliaries 
of  another  country,  or  works  first  exploited  in 
such  country.  The  conditions  generally 
require  that  the  other  country  protect  mask 
works  in  some  way.  and  that  U.S.  nationals 
can  a\ail  themselves  of  such  protection. 
Under  the  transitional  provisions  of  Ihe  law, 
the  protection  can  be  cx!end'-d  to  a  n.itlon 
vihc.T  the  Secretary  of  Commerce  finds  that 
the  nation  in  question  is  making  "good  faith 
efforts  and  reasonable  progiess  '  towards 
protection  of  mask  works. 

It  would  be  useful  to  ha\e  some  statutory 
provision  protecting  semi-conductor  chips 
from  copying  by  having  thi  ir  n.dsk  work 
analyzed  and  duplicated,  'i  '''is  could  be 
accomplished  (as  in  the  United  Sl.i'es) 
through  a  separate  statute,  or  it  could  be 
done  by  the  suitable  amendment  to  the 
Copyright  Act.  On  balance,  we  would  prefer 
the  copyri.-^ht  approach  (provided  a 
satisfactory  amendment  c;in  be  drafted) 
becius"  it  could  eventually  [.ermit  Canadians 
to  obtain  international  protection  through  the 
existing  copyright  conventions.  The  fact  of 
protection  in  Canada  would  have  the 
adJitional  benefit  that  Canadian  companies 
should  then  qualify  for  inclusion  in  the  U.S. 
statutory  protection. 

June  4.  1985. 

Acting  Commissioner  of  Patents  and  Trade 

Marks. 
Box  4.  Washington.  DC.  20231 
Re:  S.  914  of  Semiconductor  Chips  Protection 

Act  of  1961  ("the  Act") 

1.  The  Canadian  advanced  Technology 
Association  ("CATA"')  represents  the  firms 
listed  on  Schedule  "A  "  including  designers 
and  manufacturers  of  mask  works  and 
semiconductor  chips  in  Canada  and 
companies  engaged  in  the  manufacturing  of 
high  technology  equipment  containing 
semiconductor  chips. 

2.  C.\TA  believes  that  the  Canadian 
government  should  take  appropriate 
legislative  steps  to  explicitly  protect  mask 
works  as  fixed  in  semiconductor  chip 
products  consistent  with  the  provisions  of 
8.902(a)(2)  of  the  U.S.  Act. 

3.  CATA  submits  that  the  Canadian 
government  is  making  good  faith  efforts  and 
reasonable  progress  in  dealing  with  this 
recent  issue,  especially  in  the  context  of  the 
current  stage  of  omnibus  copyright  revision. 
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4.  Accoidinjjly.  CATA  hertiby  requests  thai 
the  Secreliiry  of  Commerce,  pursuant  to 
8.914(.i)  of  the  U.S.  Act.  extends  the  privilege 
of  interim  obt.iining  prolection  under  the  U.S. 
Act  to  nationdls.  domicilidries,  and  sovereign 
authorities  of  Canada,  effective  from  the  date 
of  this  ,'ipplicution. 

.">.  CATA  submits  that  the  granting  of  such 
protection  would  not  only  promote  the 
purposes  of  the  U.S.  Act  and  of  achieving 
iiilcrnational  comity  toward  m.Msk  work 
priileclion.  but  would  hi  in  furtherance  of  the 
slHte?nent  issued  by  the  Prime  Minister  of 
Canada  and  the  President  of  the  United 
Slates  on  March  l.S.  196$  following  the 
Que!)ec  Summit  with  rclpect  to: 

•  Elimination  or  reduction  of  tariff  and 
non-tariff  barriers  to  trajde  in  f}'\:h  technology 
goods  ami  n  Inti'iisenitcs.  such  as 
cnrnpulers.  d.ila  flow  ai^d  computer-assisted 
design  and  manufaclurijig  technology,  and: 

•  Cooperation  to  proiect  inteUnctUdt 
property  riifhts  from  trade  in  counterfeit 
goods  and  other  abuscslof  copyright  and 
patent  law. 

6.  CA  I'A  states  th)t,  tL  its  knowledge,  the 
nationals.  do:r.ici!i.iriesJand  Svivercign 
authorities  of  Canada,  itid  persons  controlled 
by  them,  are  not  engagiBg  in  and  have  not  in 
the  recent  past  cnjiagedlin  chip  piracy  or  the 
sale  of  products  Lontairfing  infringing 
semiconductor  componants. 

7.  In  support  of  this  afplication,  CATA 
submits  a  joint  stateniejt  by  the  Deputy 
Minister  of  Consumer  aiid  Corporate  Affairs 
Canada  and  the  Department  of 
Communications. 

8.  C.'\ TA  respectively  requests  that  this 
application  be  given  eailiest  possible 
consideration  in  order  tpat  Canadian  firms 
may.  if  advised,  make  abpropriate 
application  prior  to  July  1. 19B5. 

Canadijn  Advanced '  Technology 
Associalicn. 
P.-r  Herbert  II.  La  Pier. 
rhuinihin. 

Schedule  A  Listing  the  Members  of  the 
As<iociation  Is  Available  for  Inspection 
in  the  Patent  and  Trademark  Office 

Iiine  11,  i:m.i 

In  the  Matter  of  a  Petition  to  the  Secretary  of 
Commerce  of  the  United  States  of  America 
Pursu.-int  to  S.914  of  Semiconductor  Chip 
Protection  Act  of  1984  ("The  U.S.  Act") 

1.  VVilhin  the  Government  of  Canada,  the 
Drpurlnient  of  Consumtr  and  Corporate 
Affairs  fCCAC")  is  r3!i)onsible  for 
Icfjisl.ilion  respecting  c<^pyright,  patents, 
trademarks,  and  industrial  designs.  Piesenlly, 
responslliilily  for  revision  of  the  Cop\  rlfjht 
At  t  is  shared  with  the  Department  of 
Comnumications  ("DOC  ).  Under  the 
Ciinadian  parliamentary  system,  final  policy 
deteimination  and  proposed  legislation  are 
norm.jliy  subject  to  Cabinet  approval  and  not 
announced  until  such  approv.d  has  been 
obtain(Ml. 

2.  In  the  current  copyright  revision  process. 
nOC  has  the  lead  role  in  overall  carriage  of 
the  ni!w  legislation,  while  CCAC  is 
r(!sponsi!)l('  for  policy  dnvclopment  relating 
to  computer  programs  and  related  areas  of 
high  technology,  including  semiconductor 
chip  protection. 


3.  Canada  is  currently  actively  working 
towards  omnibus  revision  of  its  Copyright 
Act.  The  Ministers  of  the  aforesaid 
Departments  referred  the  provisions 
government's  White  Paper  on  Copyri(^ht 
"From  Gutenberg  to  Telidon"  ("The  White 
Paper"),  published  May  2, 19t}4,  to  the 
Parliamentary  Sta.'-Jing  Committee  on 
Culture  and  Communications  on  January  24, 
1985  for  consideration  in  the  context  of 
overall  copyright  revision.  Public  hearings  by 
this  Committee  have  now  commenced  and  a 
report  has  been  requested  from  the 
Committee,  if  possible,  prior  to  the  end  of 
June  1985. 

However,  the  Committee  must  consider 
some  300  briefs.  The  report  may  not  be 
available  before  Parliament  recesses  at  the 
end  of  June.  1985  and  accordingly  might  be 
delayed  until  the  subsequent  session  of 
Parliament  in  the  fall  of  1985. 

4.  The  Minister  of  Communications  has 
stated  to  the  Committee  thal^ 

"It  is  my  firm  intention,  as  soon  as  I  have 
received  your  report,  to  present  the  necessary 
recommendations  to  Cabinet  immediately,  so 
that  a  bill  may  be  introduced  in  Parliament 
without  delay". 

5.  On  May  30. 1985  I  made  the  following 
statement  to  the  Committee  as  part  of  my 
speech  on  copyright  revision: 

"Semiconductor  Chip  Protection 

The  issue  of  semiconductor  chips  is 
relatively  recent,  hut  it  is  rapidly  becoming 
very  important.  They're  tiny  devices  which 
somehow  mon.nge  to  incorporate  hundreds  of 
thousands  of  electronic  components  into  a 
housing  the  size  of  a  penny.  They're  used  in  a 
wide  range  of  products,  from  wrist  watches 
to  computers. 

Recently,  the  United  States  passed  an 
amendment  to  its  Copyright  Act  which 
explicitly  protects  the  design  of  these 
devices.  It  is  drafted  in  such  a  way  that  it  is 
incumbent  upon  Canada  to  pass  similar 
legislation  in  order  to  protect  the  Canadian 
semiconductor  ch'p  industry.  As  this 
American  initiative  may  require  a  quick 
response  on  our  part,  it  is  an  issue  that  CCAC 
is  looking  at  very  closely. 

I  would  ask  that  you  specifically  consider 
the  issue  cf  whether  and  how  Canada  should 
pass  legislation  to  protect  the  design  of 
semiconductor  chips  in  the  context  of 
copyright  law." 

6.  It  is  to  be  noted  that  this  omnibus 
revision  process  has  precluded  any'  ad  hoc 
a.-nendments  to  the  Copyright  AcFor  any 
announcements  respecting  government  policy 
on  particular  issues  pertaining  to  copyright. 
Any  other  course  of  action  could  be  seen  to 
be  unfair  to  those  interest  groups  not 
favoured  by  such  amendments  or 
announcements  and  could  delay  ultimate 
passage  of  a  revised  copyright  law. 
Moreover,  the  level  of  activity  resulting  from 
the  current  phase  of  omnibus  revision  as  well 
as  possible  amendments  to  the  Patent  Act 
has  required  CCAC  to  deploy  policy 
development  resources  on  a  very  wide  range 
of  intellectual  property  issues.  CCAC 
considers  that  the  development  of  a  specific 
policy  with  respect  to  the  protection  of  mask 
works  is  of  high  priority  within  the 
framework  of  the  copyright  n^vision  process. 


along  with  that  of  a  policy  for  the  protection 
of  computer  programs. 

7.  To  date,  the  following  progress  has  been 
made  with  respect  to  enacting  legislation  that 
would  be  consistent  with  subparagraph  (A| 
or  (B)  of  section  902(a)(2)  of  the  Act: 

(a)  CCAC  has  consulted  with  the  Patent 
and  Trademarks  Institute  of  Canada 

('  PTIC).  which  is  the  leading  organization 
representing  intellectual  property 
practitioners  in  Canada  and  which  has  gone 
on  record  to  favour  the  explicit  protection  of 
mask  works.  CCAC  has  a  liaison  member  on 
a  special  subcommittee  of  the  PTIC  which  is 
examining  this  particular  issue  and  is  now 
preparing  a  report. 

(b)  CCAC  has  consulted  with  other 
government  Departments  interested  in  this 
ijsue.  including  the  Department  of 
Communications,  the  Department  of  External 
Aff  jirs.  the  Depiirtment  of  Finance,  and  the 
Ministry  of  State  for  Science  and  Techiiology, 
all  of  which  agree  as  to  the  importance  of  the 
semiconductor  chip  protection  issue. 

(c)  CCAC  is  continuing  to  consult  with 
leading  Canadian  orgnnizations  representing 
businesses  which  use  or  produce 
semiconductor  chips  in  Canada,  as  well  as 
directly  with  leading  businesses  in  this 
sector,  or  their  representatives. 

(d)  CCAC  is  initiating  the  procurement  of 
outside  independent  studies  which  will 
furnish,  inter  alia,  a  legal  an.-ilysis  as  to 
whether  Canadian  law  is  currently  consistent 
with  S.  902(.a)(2)  [A]  or  (BJ.  and  if  the  answer 
is  negative,  options  for  ensuring  such 
consistency.  It  is  intended  to  incorporate  the 
results  of  these  studies  into  a  discussion 
paper  which  will  form  the  basis  of 
consultation  with  Canadian  industry  involved 
in  the  design,  production  or  use  of 
semiconductor  chip  products. 

8.  Although  it  would  net  be  appropriate  for 
me  to  indicate  a  specific  government  policy 
on  semiconductor  chip  protection  at  this  time. 
I  can.  however,  state  that  on  the  basis  of 
consultations,  research  and  data  obtained  to 
date,  the  working  opinion  of  CCAC  officials 
responsible  for  this  issue  is  that  Canada 
should  adopt  explicit  legislation  consistent 
with  S.  903(al(2)  of  the  U.S.  Act.  It  is  currently 
envisaged  by  these  officials  that  such 
legislation,  although  part  of  a  revised 
Copyright  Act.  could  accommodate  the  needs 
of  the  semiconductor  chip  industry  by 
providing  a  relatively  short  period  of 
protection  and  explicity  condoning,  if 
necessary,  the  practice  of  "reverse 
engineering". 

9.  A  sig4j;ficant  num^r  of  briefs  from 
important  associationiftnd  enterprises 
involved  in  the  general  manufacturing,  high 
technology,  and  computer  sectors  have  been 
sent  to  the  Committee,  referred  to  in 
paragraph  3,  recommending  explicit 
protection  of  mask  works. 

10.  In  view  of  the  foregoing.  CCAC  and 
DOC  expect  to  be  able  to  announce 
governm.cnt  policy  and,  quite  possibly,  to 
table  draft  legislation  if  indicated  with 
respect  to  semiconductor  chip  protection  in 
late  1985  or  the  first  half  of  1986. 

11. 1  submit  that  all  of  the  foregoing 
constitutes  evidence  of  good  faith  efforts  and 
reasonable  progress  towards  developing  and 


25292 


Federal  Register  /  Vol.  50.  No.  117  /  Tuesday.  June  18.  1985  /  Notices 


enacting  appropridie  explicit  legislation  with 
respect  to  semiconductor  chip  protection.  The 
Government  of  Canada  specifically  ntenres 
its  position  at  this  time  as  to  entitlement  to  a 
Presidential  proclamation  pursuant  to  S. 
902(a)of  theU.S.  Act. 

12.  To  my  knowledge,  neither  Canada  nor 
its  nationals,  domiciliaries.  and  sovereign 
authorities  or  persons  controlled  by  them  are 
engaged  in  the  misappropriation,  or 
unauthorized  distribution  or  commercial 
exploitation  of  mask  works. 

13. 1  believe  that  the  granting  of  an 
expeditious  Order  pursuant  to  S.  914  of  the 
U.S.  Act  in  favour  of  Canadian  nationals 
would: 

(a)  Promote  the  purposes  of  the  U.S.  Act 
and  of  achieving  international  comity  toward 
mask  work  protection:  and 

(b)  Be  in  furtherance  of  the  statement 
issued  on  March  1&  1985  by  the  Prime 
Minister  of  Canada  and  the  President  of  the 
United  States  following  the  Quebec  Summit 
meeting.  , 

Michel  Cote, 

Minister.  Consumer  and  Corporate  Affairs. 

Canada. 

[FR  Doc.  14572  Filed  ft-17-«5:  8:45  am| 

BILLMG  COOC  SStO-IS-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Notification  of  Request  for  Approval  of 
Survey  of  Pe.'sons  Reporting 
Childhood  Ingestions  of  Prescription 
Medicines  to  Poison  Control  Centers 

agency:  Consumer  Product  Safety 
Commission. 

action:  Notice. 

summary:  In  accordance  with  the 
Pdperwork  Rodurtion  Act  of  1981  (44 
U  B.C.  3601  p'  S'V  )■  the  Consumer 
Product  Safpfy  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  reqaesl  for  approval  of  a 
survey  of  persons  reporting  ingestions  of 
prescription  medicines  by  children  to 
poison  control  centers.  Such  persons 
will  be  asked  if  the  container  from 
which  the  child  obtained  the  medicine 
was  already  open  or  was  opened  by  the 
child.  If  it  wus  opened  by  the  child,  the 
persons  will  be  asked  if  they  would  be 
willing  to  mail  the  container,  in  a 
postage-paid  mailing  bag  to  be  provided, 
to  the  Consumer  Product  Safety 
Commission. 

By  examining  the  containers  o^ 
prescription  drugs  that  are  mailed  to  the 
Commission,  the  Commission  will  be 
able  to  determine  whether  the 
containers  were  faulty  or  failed  to 
conform  to  the  child-resistant  packaging 
requirements  under  the  Poison 
Prevention  Packaging  Act. 


Additional  Details  About  the  Requested 
Approval  for  Collection  of  Information 

Agency  Address:  Consumer  Product 
Safety  Commission,  1111  18th  Street, 
Washmgton.  DC.  20207. 

Title  of  Information  Collection:  Poison 
Control  Center  Container  Survey. 

Type  of  Request:  Approval  of  new 
plan. 

Frequency  of  Collection:  One  time. 

General  Description  of  Respondents: 
Persons  reporting  childhood  ingestions 
of  prescription  drugs  to  poison  control 
centers. 

Estimated  Number  of  Respondents: 
5.900. 

Estimated  Number  of  Hours  for  All 
Respondents:  295. 

Comments:  Comments  on  this  request 
for  approval  for  collection  of 
information  should  be  addressed  to 
Andy  Velez-Rivera.  Desk  Officer.  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC.  20503:  telephone  (202) 
395-7513.  Copies  of  the  request  for 
approval  of  collection  of  information  are 
available  from  Francine  Shacter.  Office 
of  Budget,  Prc;ram  Pl.'jnning,  and 
Evaluation,  Consumer  Product  Safety 
Comir.ission.  V,  -shingtcn,  D.C.  20207; 
telephone  (301)  492-6529. 

This  is  not  a  proposallo  which  44 
U.S.C.  3504(h)  is  applicable. 

Dated:  June  1'  maS. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

ire  Doc.  85-14&lrt  Filed  6-17-85;  845  am) 
BILLING  CODE  S3SS-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency  Scientific 
Advisory  Committee;  Closed  Meeting 

agency:  Defense  Intelligence  Agency 
Scientific  Advisory  Committee. 
action:  Notice  of  closed  meeting. 

summary:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Pub.  L 
92-463,  as  amended  by  section  5  of  Pub. 
L  94-409,  notice  is  hereby  given  that  a 
closed  meeting  of  a  panel  of  the  DIA 
Scientific  Advisory  Committee  has  been 
scheduled  as  follows. 
DATE:  3  July  1985.  9:00  a.m.  to  5:00  p.m. 
address:  The  DIAC,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT 
Lt.  Col.  Harold  E.  Linton,  USAF, 
Executive  Secretary,  DIA  Scientific 
Advisory  Committee,  Washington,  D.C. 
20301  (202-373-4930). 


SUPPLEMENTARY  INFORMATION:  The 

entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b(c)(l).  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 
be  used  in  a  study  on  Intelligence 
Communications  Architecture, 

Dated:  )une  12, 1985. 
Patricia  W.  Means. 

OSD  Federal  Register  Uaison  Officer. 
Department  of  Defense. 
[FR  Doc.  85-14559  Filed  6-17-85;  8:45  am) 

BILUNO  COM  M10-OI-M 


Public  Information  Co:'«<ct;on 
Requirement  Submitted  to  OMS  for 
Review 

ACTION:  Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review. 


SUMMARY:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  request  for  renewal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  [44  U  S.C,  Chapter  35).  Each  entry 
contains  the  following  information:  (1) 
Type  of  Submission;  (2)  Title  of 
Information  Collection  and  Form 
Number  if  applicable;  (3)  Abstract 
statement  of  the  need  for  the  uses  to  be 
made  of  the  information  collected;  (4) 
Type  of  Respondent;  (5)  An  estimate  of 
the  number  of  responses;  (6)  An 
estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (7) 
To  whom  comments  regarding  the 
information  collection  are  to  be 
forwarded;  and  (8)  The  point  of  contact 
for  whom  a  copy  of  the  information 
proposal  may  be  obtained. 

Revision 

DoD  FAR  Supplements  Part  25  and 
Related  Clauses  in  Part  52.225. 

Information  principally  concerns 
certain  data  required  to  enable 
processing  of  duty  free  entry  certificates, 
report  expenditures  in  the  U.S.  by 
foreign  firms  performing  under  DoD 
contracts;  and  country  of  origin 
information  for  petroleum  products. 

Reporting  is  required  to  obtain 
clearance  certificates,  report 
expenditures  in  U.S.,  and  assure 
knowledge  of  source  country  for 
petroleum  products. 

Businesses  or  others  for  profit/small 
businesses  or  organizations. 
Responses:  58,317 
Burden  hours:  18  927 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
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Officer.  Room  3235.  New  Executive 
Office  Building.  Washington.  D.C.  20503, 
and  Mr.  Daniel  |.  Vitiello.  DoD 
Clearance  Officer.  WHS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204. 
Arlington.  VA  22202-4302,  telephone 
(202)  746-0933. 

SUPPLEMENTARY  INFORMATION:  A  COpy 
of  the  information  collection  proposal 
niay  be  obtained  from  Mr.  Fred  J. 
Kohout,  (JUSDRE(AM)CP,  Room  3D116. 
Pentagon.  Washington.  D.C.  20301-3060. 
telephone  (202)  697-8334.  This  is  a 
revision  of  an  existing  collection. 

Dated:  lune  12. 198). 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 

Department  of  Defense. 

|FR  Doc.  85-14557  Filed  6-17-85:  8:45  am] 

BILUNG  CODE  3aiO-01-M 


/: 


Department  of  the  Air  Force 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

The  Department  of  Defense  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
.following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  informatioi^  proposal  may  be 
obtained. 

New 

Proposal  for  a  Pre-development 
Advertising  Copy  Survey 

The  purpose  of  this  collection  is  to 
develop  qualified  research  techniques 
for  the  pre-development  of  recruitment 
advertising  copy.  A  pre-development 
system  is  needed  for  qualitative 
research,  integral  to  the  idea-forming 
stage  (hypothesis  development),  prior  to 
actual  quantitative  copy  testing.  Pre- 
development  improves  the  chances  of 
testing  relevant  rather  than  irrelevant 
ideas  about  the  market. 
Individuals,  age  17-28 
Responses  1,200 
Burden  hours  900 


ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer. 
Office  of  Management  and  Budget.  Desk 
Officer.  Room  3235.  New  Executive 
Office  Building.  Washington.  DC  20503 
and  Mr.  Daniel  ].  Vitiello.  DoD  ) 

Clearance  Officer.  WHS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204, 
Arlington.  Virginia  22202-4302. 
telephone  number  (202)  746-0933. 
SUPPLEMENTARY  INFORMATION:  A  copy 
of  the  information  collection  proposal 
may  be  obtained  from  Mr.  O.  F. 
Stumbaugh.  USAFRS/RSAANR, 
Randolph  AFB.  TX  78150-5001. 
telephone  (512)  652-4701. 

Dated:  June  12. 1985. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer 
Department  of  defense. 

[KR  Doc.  85-14558  Filed  6-17-85:  8:45  am] 
BILUNG  CODC  MIO-OI-K 


DEUVWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Public 
Hearings 

Notice  is  hereby  given  that  the     j 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Thursday.  June 
27. 1985.  beginning  at  1:30  p.m.  in  the 
Madison  Room  of  the  Roosevelt  Hotel, 
at  Madison  Avenue  and  East  45th  Street, 
New  York.  New  York.  The  hearing  will 
be  a  part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
public. 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  II  and/or  Section  3.8  of  the 
Compact 

1.  Pennsylvania  Department  of 
Environmental  Resources  D-80-7  CP 
(RENEWAL).  Renewal  of  an  approved 
ground  wafer  withdrawal  in  the  Ground 
Water  Protected  Area  of  Southeastern 
Pennsylvania  is  sought  for  French  Creek 
State  Park  located  in  Union  Township. 
Berks  County,  and  in  Warwick 
Township.  Chester  County. 
Pennsylvania.  The  Commission's  five 
year  approval  of  Wells  the  applicant 
received  approval  to  pump  up  to  8.0 
million  gallons  (mg)/30  days,  maximum 
usage  has  been  approximately  30.000 
gpd  during  a  holiday  weekend — a  rate  of 
900,000  gallons/30  days.  The  wells  are 
located  northwest  of  Hopewell  Lake  and 
southeast  of  Scotts  River  Lake  in  Union 
Township,  within  the  French  Creek 
Watershed  (Schuylkill  River  Basin). 

2.  City  ofAllentown  D-84-16  CP.  A 
surface  water  withdrawal  project  for  the 
applicant's  public  water  supply  system. 


which  supplies  the  City  of  Allentown 
and  four  nearby  townships  in  Lehigh 
County.  Pennsylvania.  The  applicant 
proposes  to  withdraw  up  to  28  mgd  from 
the  Lehigh  River  at  a  new  intake  to  be 
located  in  Boyle  Park.  The  City  currently 
obtains  its  water  supply  by  withdrawing 
up  to  37  mgd  from  the  Little  Lehigh 
Creek  and  from  Shantz  and  Crystal 
Springs.  Use  of  these  sources  will 
continue  and  a  total  surface  water 
allocation  of  39  mgd  is  requested.  The 
applicant  maintains  emergency 
interconnections  with  the  cities  of 
Bethlehem  and  Emmaus  and  South 
Whitehall  Township. 

3.  County  of  Montgomery  D-65-22  CP. 
A  sewage  treatment  project  to  serve  the 
new  Montgomery  County  Prison  in 
Lower  Providence  Township. 
Montgomery  County.  Pennsylvania.  The 
new  treatment  facility  will  be  designed 
to  provide  tertiary  treatment  to  an 
average  waste  flow  of  0.53  mgd.  Treated 
effluent  will  discharge  to  an  unnamed 
tributary  of  Skippack  Creek  in  Lower 
Providence  Township. 

4.  Pocono  Lake  Preserve  DS5^0.  An 
application  for  a  hydroelectric 
generating  project  to  be  located  at  the 
existing  Pocono  Lake  Dam  on 
Tobyhanna  Creek  in  Tobyhanna 
Township.  Monroe  County, 
Pennsylvania.  The  facility  will  operate 
in  a  "run-of-river"  mode,  and  will  have  a 
total  generating  capacity  of  293 
kilowatts  (KW).  Total  annual  power 
generation  is  expected  to  average  1.4 
million  kilowatt  hours.  The  project  will 
include  construction  of  a  steel  siphon 
intake  and  penstock  to  convey  water 
from  the  reservoir  over  the  existing 
spillway  to  the  power  house,  which  will . 
contain  three  turbines  (two  115  KW  and 
one  63  KW).  each  capable  of 
independent  operation.  Generated 
power  will  be  sold  to  Pennsylvania 
Power  and  Light  Company. 

5.  County  of  Bucks— Neshaminy 
Manor  Complex  D-85-CP.  An 
application  to  increase  existing  ground 
water  withdrawals  from  an  average  of 
0.085  mgd  to  0.165  mgd  from  four 
existing  wells.  The  project  will  supply 
the  additional  needs  of  the  new  Bucks 
County  prison  and  existing  water  supply 
requirements  for  the  complex.  The 
existing  wells  are  located  near  U.S. 
Route  611  and  the  Neshaminy  Creek  in 
Doylestown  Township,  Bucks  County. 
Pennsylvania  Ground  Water  Protected 
Area. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
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Please  contact  David  B.  Everett.  Persons 
wishing  to  testify  at  this  hearing  are 
requested  to  register  with  the  Secretary 
prior  to  the  hearing. 

The  Ci)mmission  will  hold  a  public 
hearing  on  Tuesday.  June  25.  I'Jtto.  at 
7.00  p.m.  in  Room  803  of  the  Lehigh 
County  Courthouse,  455  Hamilton  Street. 
Allcnlown.  Pennsylvania  to  consider  the 
following  application: 

Sc'.ilh  Whitehall  Township  Au'.hoi ily 
D-S5-15  CP.  An  application  for  approval 
of  withdrawal  from  proposed  Well  No. 
10  ll.uther  Crest)  of  9.8  n;g/30  days  (0.33 
ragd)  and  from  proposed  Well  No.  11 
(Dorr.,  y  P.u.k)  of  6.6  mp/30  days  (0.22 
mgd).  The  tc*  .■!  -.vithdrawal  from  the 
proposed  v.  ells  and  existing  Wei!  Nos. 
1-9  is  limited  to  60  mg/30  day  (2.0  nigd). 
The  project  is  located  in  Lehigh  County. 
Pennsylvuni.j. 

Documents  relating  to  this  application 
may  be  examined  at  the  Commissions 
offiv-es.  A  copy  of  the  preliminary  docket 
is  available  upon  request  to  David  B. 
FAerett.  Persons  wishing  to  testify  at  this 
hearing  are  requested  to  register  with 
the  Secretary  prior  to  the  hearing. 

The  Commission  will  hold  a  public 
hearing  on  Wednesday.  July  3. 1985.  at 
1:30  p.m.  in  the  Goddard  Conference 
Rocm  of  the  Commissions  offices  at  25 
State  Police  Drive.  West  Trenton.  Ne;v 
Jersey  to  consider  the  following 
application: 

Philmh'lphia  Electric  Company  D-b9- 
210  CP  (Final}  Revision  Xo.  2.  An 
applicati«fn  to  temporarily,  during  lii85. 
revise  portions  of  the  Limerick  electiic 
generatir?  project  as  included  in  the 
Comprehensive  Plan  and  to  approve  the 
temporary  changes  under  Section  3.8  of 
the  Compact.  The  proposed  revision  is 
to  tr.insfer  the  current  consLimptive  use 
of  water  at  existing  operating  generating 
stations  to  new  consumptive  use  M  the 
Limerick  Generating  Station.  The 
approval  of  the  transfer  is  requested  for 
siich  periods  during  iab5  when  current 
Tow  or  dissolved  oxygen  constraints 
would  otherwise  prevent  the  withdrawul 
of  water  for  consumptive  use  of 
Limerick  Unit  1. 1  he  application  requests 
that  3.5  mgd  be  transferred  from  Titus 
Generating  Stations  Units  1.  2  and  3  and 
1.7  mgd  from  the  Cromby  Generating 
Station  Unit  .\'o.  2  to  allow  the 
consumiptive  use  of  5.2  mgd  at  Lime.nck 
Generating  Station.  This  5  2  mgd  could 
allow  the  Limerick  Unit  I  to  operate  up 
to  approximately  25  percent  of  full 
power. 

Documents  relating  to  this  application 
may  be  examined  at  the  Commissions 
offices.  Persons  wishing  to  testifv  at  this 


hearing  are  requested  to  register  with 
the  Secretary  prior  to  the  hearing. 
Susan  M.  Weisman. 
St'i  rftary. 
June  11.  1985. 

|FR  Doc.  85-14560  Filed  6-17-85:  8:45  am| 

BtLLlUG  COOC  S3M-01-M 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on  Adult 
Education;  Meeting 

AGENCY:  National  Advisory  Council  on 
Adult  Education. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Council  on  Adult  Education. 
This  notice  also  describes  the  functions 
of  the  Council.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 

date:  July  7.  1985.  6.30  p.m.  to  9:30  p.m.. 
Executive  Committee  Meeting:  July  8-10. 
1935.  9:00  a.m.  to  5:00  p.m..  Full  Council 
Meeting. 

address:  Capitol  Holiday  Inn.  550  C 
Sir*  et.  SW.,  Washington.  D  C. 

FOR  FURTHER  INFOR7.1ATtON  CONTACT: 

Helen  Banks.  National  Advisory  Council 
on  Adult  Education.  2000  L  Street.  NW.. 
Washington.  DC.  20036.  202/634-6300. 

SUPPLEMENTARY  INFORMATION:  The 

National  Advisory  Counc.l  on  Adult 
Education  is  established  under  section 
313  of  the  Adult  Education  Act  (20 
use.  1201).  The  Council  is  establi.shed 
to  advise  the  Secretary  on  policy 
matters  concerning  the  management  of 
the  Act.  review  program  and 
ad.ministraMon  effectiveness,  and  make 
reports  and  submit  recommendations  to 
the  President  and  Congress  relating  to 
Federal  adult  education  activities  and 
services. 

Th?  meeting  of  the  Council  is  open  to 
the  public.  The  proposed  agenda 
includes:  Adult  Literacy  Initiative. 
Federal  Legislative  Update.  Standing 
Committee  Meetings  and  Reports. 
Rev  ievv  of  S.J.  Re.s,,102.  National 
Commission  on  Illiteracy.  Annual 
Report.  Election  of  Council  Officers. 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for 
public  inspection  at  the  office  of  the 
National  Advisory  Council  on  Adult 
Education.  2000  L  Street.  NW..  Suite  570, 
Washington.  D.C.  20036.  from  the  hours 
of  8:00  a.m.  to  4:30  p.m. 


Signed  at  Wdshingtun,  D.C.  on  June  13. 
198.1. 
Rick  Ventura. 

Exsi  alive  Director.  Nalibnal  Advisory 
Council  on  Adult  Education. 

|FR  Doc.  B5-14r>92  Filed  6-17-85;  8:45  am| 

BIU.IMG  CODE  400IM>1-M 


Otfice  of  Special  Education  and 
Rehabilitative  Services 

Special  Projects  and  Demonstrations 
for  Proviaipg  Vocational  Rehabilitation 
Services  to  Severely  Handicapped 
Individuals;  Supported  Employment 

aC£NCY:  Dep.irtment  of  Education. 
action:  Application  Notice  Establishing 
Closing  Date  for  Transmittal  of  Fiscal 
Ye.ir  1985  New  Applications. 

Applications  are  invited  for  new 
projects  to  establish  statewide  systems 
of  supported  employment  under  the 
Program  of  Special  Projects  and 
Demonstrations  for  Providing 
Vocational  Rehabilitation  Services  to 
Severely  Handicapped  Individuals. 

Authority  f.^r  this  program  is 
contained  in  section  31(a)(1)  of  the 
Rehabilitation  Act  of  1973.  as  amended 
(29U.S.C.  777a(a)(l)). 

Applications  may  be  sub.mitted  by 
States  and  public  and  other  nonprofit 
agencies  and  organizations. 

The  purpose  of  Supported 
Employment  demonstration  projects  is 
to  stimulate  the  development  and 
prt)vis;on  of  supported  employment 
services  on  a  statewide  basis  for 
severely  handicapped  individuals. 

Closing  date  for  transmittal  of 
applications:  Applications  for  new- 
projects  mtist  be  mailed  or  hand- 
delivered  by  August  19. 1985. 
'     Applications  delivertyd  by  mail:  An 
application  must  be  addressed  to  the 
U.S.  Department  of  Education. 
Application  Control  Center.  Attention: 
CFUA  No.  84.123A.  400  Maryland 
Aveaae,  SW..  Washington,  D.C.  20202. 

Ari  applicant  must  show  proof  of 
n-.ailing  consisting  of  one  cf  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Serv  ice. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  docs 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
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postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
(heck  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  will  be  notified  that 
its  application  will  not  be  considered. 
Applications  delivered  by  hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
Room  5673.  Regional  Office  Building.  *3. 
7th  and  D  Streets.  SW..  Washington. 
DC. 

The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  D.C.  time)  daily,  except 
Saturdays.  Sundays,  and  Federal 
holidays.  | 

An  application  that  is  hand-delivered 
will  not  be  accepted  by  the  Application 
Control  Center  aftflr  4:30  p.m.  on  the 
closing  date. 

Prciiram  infonniitian:  Th\s  new 
supported  emp!oy^^ent  initiative  is  being 
implemented  in  Filial  Year  1985  in  order 
to  increase  c(mipetitive  employmont 
opportunities  for  severely  handicapped 
individuals  who  arie  generally  ineligible 
for  traditional  vocational  rehabilitation 
services  because  iif  the  severity  of  their 
disabilities.  Supported  eniploymeni  is 
wagr-generating  vwork.  made  possible 
by  ongoing  publicity-financed  services. 
Supported  employment  is  an  alternative 
to  programs  which  do  not  give  severely 
handicapped  persons  the  opportunity  to 
earn  wages. 

On  February  28. 1985.  the  Secretary 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  (50  FR 
1>306)  to  implement  the  development  and 
provision  of  supported  employment 
services  on  a  statewide  basis.  Final 
regulations  for  this  initiative  are 
published  in  this  issue  of  the  Federal 
Register. 

The  purpose  of  projects  assisted  under 
this  announcement  is  to  assist  stales  to 
develop  supported  employment  options 
for  severely  disabled  persons.  Grant 
funds  can  be  used  for  program 
development,  including  start:up  costs  for 
new  or  existing  community 
organizations  and  employers;  staff 
training:  program  evaluation:  and 
program  reorganiration  to  convert 
existing  programs  to  programs  that  offer 
supported  employment  services. 
Applicants  must  provide  funding  for  on- 
going supported  employment  services  to 
individuals.  Applicants  must  present 
preliminary  strategies  for  implementing 
a  statewide  supported  employment 


program,  including  the  ability  to  achieve 
lasting  statewide  change. 

Available  funds:  The  total  amount  of 
funds  available  under  this  program  in 
Fiscal  Year  1985  is  $9,635,000.  Of  this 
amount  the  Secretary  has  reserved 
approximately  $4,200,000  for  new 
supported  employment  projects  in  Fiscal 
Year  1985.  Through  an  interagency 
agreement,  an  additional  $500,000  will 
be  provided  by  the  Administration  on 
Developmental  Disabilities,  Office  of 
Human  Development  Services, 
Department  of  Health  and  Human 
Services.  An  estimated  9  new  projects 
will  be  funded  at  an  average  cost  of 
approximately  $500,000. 

These  estimates  do  not  bind  the  U.S. 
Department  of  Education  to  a  specific 
number  of  grants,  or  to  the  amount  of 
any  grant,  unless  that  amount  is 
otherwise  specified  by  the  statute  or    . 
regulations. 

It  is  expected  that  new  projects 
funded  under  this  program  in  Fiscal 
Year  1985  will  be  approved  for  project 
periods  of  up  to  60  months. 

Application  forms:  Application  forms 
and  program  information  packages  are 
available  and  may  be  obtained  by 
writing  to  the  Office  of  Developmental 
Programs.  Rehabilitation  Services 
Administration.  U.S.  Department  of 
Education.  Room  3329,  Mary  E.  Switzer 
Building.  400  Maryland  Avenue.  SW.. 
Washington.  DC.  20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulatiorts,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  package  is  only  intended  to 
aid  applicants  in  applying  for 
assistance.  Nothing  in  the  program 
information  package  is  intended  to 
impose  any  paperwork,  application 
content,  reporting,  or  grantee 
performance  requirements  beyond  those 
imposed  under  the  statute  and 
regulations. 

The  Secretary  strongly  urges  that  the 
narrative  portion  of  the  application  not 
exceed  twenty-five  (25)  pages  in  length. 
The  Secretary  further  urges  that 
applicants  not  submit  information  that  is 
not  requested.  (Approved  by  the  Office 
of  Management  and  Budget  under 
control  number  1820-0018). 

Applicable  regulations:  The  following 
regulations  are  applicable  to  this 
program: 

(a)  RegulaUons  governing  Special 
Projects  and  Demonstrations  for 
Providing  Vocational  Rehabilitation 
Services  to  Severely  Handicapped 
Individuals  (34  CFR  Part  369  and  373); 
and 


(b)  Education  Department  General 
Administrative  RegulaUon  (EDGAR)  (34 
CFR  Parts  74.  75.  77  and  78). 

Further  information:  Dr.  James  Moss. 
Office  of  Developmental  Programs. 
Rehabilitation  Services  Administration. 
U.S.  Department  of  Education,  Room 
3030,  Mary  E.  Switzer  Building.  400 
Maryland  Avenue,  SW.,  Washington. 
D.C.  20202.  Telephone:  (202)  732-1286. 

(29U.S.C.777a(a){l)) 

(Catalog  of  Federal  Domestic  Assistance  No. 

84.128.  Rehabilitation  Services— Special 

Projects) 

Dated:  June  13, 1985. 
William  J.  Bennett. 
Secretary  of  Education. 
|FR  Doc.  85-14598  Filed  6-17-85;  8:45  am] 

BILUNG  CODE  4000-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  CP85-555-000  et  al.l 

Natural  Gas  Certificate  Filings;  ANR 
Pipeline  Co.  et  al. 

Take  notice  that  the  following  filings 
have  been  made  with  the  commi-ssion: 

1'.  ANR  Pipeline  Company 

[Docket  No.  CP85-555-000i 
June  10.  1985. 

Take  notice  that  on  May  31. 1985, 
ANR  Pipeline  Company  (Applicant).  500 
Renaissance  Center,  Detroit.  Michigan 
48243.  filed  in  Docket  No.  CP85-555-000 
an  application  pursuant  to  Section  7  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Applicant  to  implement  a 
take-or-pay  relief  program  (TOPR)  to 
make  sales  of  gas  to  off-system 
customers  on  a  self-implemented  basis, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  it  has  a 
substantial  surplus  of  gas  deliverability 
on  its  system,  caused  mainly  by  large 
sales  losses  suffered  by  its  customers 
and  that  it  has  been  forced  to  make 
substantial  take-or-pay  prepayments  to 
domestic  producers  of  gas  and  to  pay 
carrying  charges  on  additional  sums  to 
suppliers  of  Canadian  gas.  and  is 
exposed  to  additional  gas  oversupply 
burdens.  Applicant  contends  that  if  off- 
system  discount  sales  programs  of 
others,  such  as  Trunkline  Gas 
Company's  (Trunkline  )  off-system  sales 
program  (STOPR)  filed  in  Docket  No. 
CP84-577000  are  permanently  approved. 
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or  if  temporur}-  authorization  continues 
for  extnniJcd  periods.  Applicant  would 
suffer  ,\  d»>rrease  in  sales  occasioned  by 
such  discount  off-system  sales.  It  is 
claimed  that  this  would  result  in  an 
increa.se  in  take-or-pay  costs  to 
Applicant's  customers. 

Applicant  specifically  seeks: 

(1)  A  limited-term  blanket  certificate 
authorizing  intcrruptible  off-system 
sales  of  existing  gas  supplies  on  a  self- 
implementing  best-efforts  basis.  It  is 
claimed  that  these  supplies  are  surplus 
to  the  current  and  near  term  projected 
requirements  of  Applicant's  customers 
and  to  persons  which  are  not  now  being 
served  directly  or  indirectly  by 
Applicant. 

(21  A  limited  term  blanket  certificate 
authorizing  any  third  party 
transportation  necessary  to  make  the 
proposed  sales:  and 

(3)  Authority  for  the  construction  of 
minor  facilities  as  required  to  make  the 
proposed  sales. 

It  is  a\  erred  that  such  sales  would 
result^n  a  net  benefit  to  Applicant's 
exislmg  customers  in  two  ways: 

(1)  By  a  reduction  of  take-or-pay      . 
carrying  costs,  through  avoidance  of 
new  take-or-pay  obligations  and/or  by 
allowing  reduction  of  currently 
outstanding  obligations.  It  is  alle-jed  that 
these  sayings  would  be  promptly 
realized  by  Applicant's  customers  since 
Applicant  claims  it  is  directed  under  its 
presently  effective  rate  case  settlement 
to  track,  through  Account  191.  take-or- 
pay  carrying  costs. 

12]  By  a  credit  to  Account  No.  191.  for 
the  benefit  of  all  of  Applicant's  resale 
customers,  of  all  revenues  received  from 
sin  h  salt's  which  are  in  excess  of  the 
sum  of  the  following:  (1)  the  minimum 
P'^rmissible  price  for  such  sales.  (2)  the 
cost  of  any  applicable  third  party 
transportation,  and  (3)  any 
reimbursement  for  the  cost  of  facilities 
needed  to  effectuate  the  sales. 

Applicant  asserts  that  its  proposal  for 
off-system  sales  is  closely  modeled  after 
Trunkline's  STOPR  proposal  and  that 
Applicant  has  filed  objections  to  that 
piopos.iFand  does  not  believe  that  off- 
system  discount  rate  proposals  of  that 
!vpe  aie  the  desirable  norm  for  the  gas 
industry.  Applicant  states,  however,  that 
i!  cannot  in  the  interests  of  its  customers 
be  without  authorization  for  such  sales 
if  other  pipelines,  fnd  particularly  those 
v.lich  are  situated  so  as  to  be  able  to 
make  cff-system  discount  sales  which 
displace  Applicant's  sales  to  its  existing 
customers,  are  authorized  to  make  such 
sales. 

Applicant  therefore  requests  that  if 
the  Commission  approves  the  settlement 
in  Docket  No.  CP84-577-0t)0.  as 
amended,  or  continues  temporary 


authorization  for  a  significant  period,  or 
if  the  Commission  plans  to  or  does 
approve  other  such  off-system  disc({,unt 
rate  proposals  of  others  that  the 
Commission  at  the  same  time  and 
without  hearing  approve  Applicant's 
application.  It  is  claimed  that  if  the 
Trunkline  settlement  is  approved,  there 
would  be  no  question  open  relative  to 
this  proposal,  since  the  proposals  are 
virtually  identical,  with  the  exception  of 
the  fact  that  Applicant  agrees  to  credit 
all  net  revenues  for  the  benefit  of  its 
customers,  whereas  Trunkline  proposes 
to  retain  all  revenues,  after  having  made 
a  purchased  gas  adjustment  credit 
earlier. 

Applicant  explains  it  would  be  unfair 
to  delay  approval  of  its  comparable 
proposal  if  Trunkline  continues  to  be.  or 
some  other  pipeline  becomes  a 
privileged  competitor  of  Applicant 
because  it  is  authorized  to  make  such 
off-system  sales  at  rates  with  which 
Applicant  cannot  compete  under  current 
Commission  regulation. 

Applicant  seeks  a  certificate  of  public 
convenience  and  necessity  for  a  limited 
term,  through  December  31. 1985.  or  such 
other  date  as  is  authorized  for  others 
under  similar  programs,  to  make  off- 
system  best-efforts  interruptible  sales 
subject  to  certain  conditions  and  subject 
to  the  extention  of  the  foregoing  term 
upon  application  by  Applicant  and 
approval  by  the  Commission.  Sach  sales 
would  be  made  to  purchasers  other  than 
Applicant's  traditional  on-system 
customers.  Applicant  requests 
authorization  to  make  sales  at  rates  to 
bj  established  by  contract  between 
Applicant  and  the  off-system  purchaser. 
Such  sales  in  any  month  would  not  be 
made  at  a  rate  less  than  the  minimum 
permissible  rate  for  such  month,  plus 
any  applicable  third  party 
transportation  costs  related  to  such 
sales,  plus  facilities  reimbursement,  it  is 
stated.  Applicant  states  it  would  seek  to 
add  to  the  amount  set  forth  in  the 
preceding  sentence  as  high  an  additional 
margin  as  would  be  feasible  and  still 
allow  each  sale  to  be  made.  Applicant 
claims  it  would  be  reimbursed  fully  by 
the  affected  off- system  sales  customer 
for  the  cost  of  all  facilities  necessarj-  to 
effectuate  the  sale  and  that  the  costs  of 
such  facilities  ivould  not  be  reflected  in 
the  rates  or  in  the  cost  of  service  to  be 
charged  for  sales  or  transportation 
services  for  traditional  on-system 
customers. 

It  is  indicated  that  all  contracts  for 
off-system  sales  would  contain  a 
provision  allowing  Applicant  to 
terminate  or  suspend  such  sale  for  such 
time  as  the  sales  rate  provided  in  such 
contract,  as  amended,  is  less  than  the 
minimum  permissible  rate,  and  that 


Applicant  would  terminate  or  suspend 
such  sales  if  such  an  eventuality  occurs. 
It  is  slated  that  the  minimum 
permissible  rate  for  a  month  would  be 
the  sum  of  (i)  Applicant's  actual 
weighted  average  cost  of  gas  (WACOG) 
for  the  applicable  month;  (ii)  the  CRI 
surcharge,  if  applicable,  as  it  may 
change  from  time  to  time;  and  (iii) 
twelve  cents  per  dekatherm  equivalent 
of  gas  for  variable  costs.  It  is  ftfrther 
stated  the  applicable  month  would  be 
the  latest  month,  prior  to  the  month  for 
which  the  minimum  permissible  rate  is 
being  calculated,  for  which  actual  cost 
of  gas  figures  would  be  available  at  the 
start  of  the  month  for  which  such  rate  is 
being  calculated,  and  that  the  WACOG 
would  be  the  average  cost  of  gas  per 
million  Btu  of  sales  for  gas  supplies 
purchased  from  Applicant's  gas 
suppliers  in  the  applicable  month, 
exclusive  of  accounting  adjustments, 
corrections,  and  refunds  for  any  prior 
month.  Applicant  explains  that  the 
twelve-cent  figure  to  cover  variable 
costs  is  the  Hgure  which  the  Commission 
piescribed  for  use  as  a  variable  cost 
figure  for  Applicant's  Rate  Schedule  DF- 
1. 

Applicant  states  it  would  credit  to 
Account  No.  191  all  revenues  received 
from  the  proposed  sales  which  are  in 
excess  of  the  sum  of  the  fullowing:  (1) 
The  minimum  permissible  rate  for  the 
month  in  which  each  sale  was  made,  (2) 
the  cost  qf  any  applicable  third  party 
transportation,  and  (3)  any 
reimbursement  for  the  cost  of  facilities 
needed  to  effectuate  such  sales. 

Applicant  proposes  that  a  thirty-day 
prior  notice  and  protest  procedure  be  in 
effect  which  would  be  applicable  to 
each  proposed  sale  and  that  within  two 
dciys  of  the  filing  of  an  application  to 
initiate  a  sale  Applicant  would  serve  its 
application  upon  all  interested  parties, 
including  pipelines  and  distributors 
directly  or  indirectly  serving  the 
proposed  cus'.cmcr,  and  upon  all  of 
Applicant's  customers  and  the 
Commission's  stdff.  As  part  of  its  filing  it 
is  stated  Applicant  would  provide  a 
complete  form  of  notice  to  be  used  by 
the  Commission  for  publication  in  the 
Fedwal  Register.  It  is  asserted  that  such 
notice  would  include  all  information 
required  by  Sections  157.205  and  157.209 
of  the  Commission's  regulations  and 
such  additional  information  as  the 
Commission  may  require. 

Applicant  requests  that  authority  to 
make  the  sale,  and  any  necessary  third- 
party  transportation  and/or  construction 
as  is  not  otherwise  self-implementing 
under  the  Commission's  regulations,  be 
automatically  authorized  32  days  after 

i 


Federal  Register  /  Vol.  50.  No.  117  /  Tuesday,  lune  18,  1965  /  Notices 


25297 


the  filing  of  Applicant's  application  if  no 
protest  is  filed. 

Applicant  claims  its  reduced  sales 
have  resulted  in  its  having  substantial 
volumes  of  surplus  gas  which  are 
currently  deliverable  and  available  on 
its  system  for  sales  and  that  the 
proposed  sales  would  be  made  from 
excess  deliverability  attributable  to 
committed  reserves  which  are  not 
required  by  existing  customers. 

Applicant  states  its  natural  gas  sales 
have  declined  substantially  in  the  last 
few  years.  It  is  claimed  that  between 
1977  and  1979.  sales  averaged  about 
730.000,000  Mcf  per  year,  but  that  for  the 
years  1982  and  1983.  Applicant's  sales 
dropped  to  approximately  550,000,000 
Mcf  annually,  a  decline  of  about  25 
percent  in  three  years.  It  is  also  stated 
that  in  1984,  sales  increased  to 
592,000,000  Mcf,  but  are  expected  to  fall 
below  the  1982-83  level  in  1985. 
Applicant  explains  that  the  reduced  gas 
sales  over  these  years  have  been 
primarily  due  to  the  economic  recession 
which  took  place  in  Michigan  and 
Wisconsin,  resulting  in  a  large  number 
of  permanent  plant  closings;  competition 
by  available  alternate  fuels:  increased 
conservation;  and  natural  gas  price 
increases  as  a  result  of  the  Natural  Gas 
Policy  Act  of  1978. 

It  is  averred  that  Applicant's  sales 
difficulties  have  worsened  greatly  in 
recent  months.  Applicant  states 
Michigan  Consolidated  Gas  Company 
(Mich  Con),  a  partial  requirements 
customer  of  Applicant  which.  Applicant 
claims  has  historically  comprised  almost 
50  percent  of  Applicant's  sales  market, 
purchased  274.000.000  Mcf  of  natural  gas 
in  1984.  Applicant  claims  it  anticipated 
that  Mich  Con's  purchases  would  be  at  a 
similar  level  for  1985.  but  it  has  now 
been  informed  that  Mich  Con  would 
purchase  substantial  amounts  of  spot- 
market  gas  to  be  transported  by  another 
pipeline.  Applicant  now  estimates  that 
Mich  Con  would  purchase  a  maximum 
of  200,000,000  Mcf  in  1985  and  claims 
such  figure  could  well  be  significantly 
less  than  200,000.000  Mcf.  In  addition,  it 
is  claimed  warmer  than  normal  weather 
in  spring  1985  has  decreased  sales  to 
Applicant's  customers.  It  is  contended 
these  sales  losses  can  not  be  absorbed 
by  increases  in  other  on-system  sales 
and  that  this  reduction,  coupled  with  the 
overall  decline  in  Applicant's  sales  in 
the  past  few  years,  result  in  Applicant's 
having  a  substantial  volume  of  surplus 
gas  on  its  system  which  surplus  would 
be  available  for  the  TOPR  program. 
Applicant  avers  that  if  off-system 
discount  sales  program  of  others  are 
approved  or  if  Trunkline's  STOPR 
program  is  finally  approved  or  its 


temporary  operation  is  authorized  for  an 
extended  period  Applicant  would 
sustain  a  further  decrease  in  sales,  and 
this  would  further  increase  take-or-pay 
costs  to  Applicant's  customers. 
Applicant  asserts  that  before 
proposing  the  implementation  of  the 
TOPR  program,  it  took  several  other 
steps  to  increase  on-system  sales,  to 
lower  the  cost  of  gas  to  its  customers, 
and  to  reduce  its  gas  volume  purchase 
obligations.  It  is  claimed  however  that 
despite  these  efforts  a  serious 
oversupply  problem  continues  to  exist, 
resulting  in  substantial  take-or-pay 
payments  and  liabilities.  Applicant 
states  it  has  a  current  domestic  take-or- 
pay  balance  of  about  $70  million, 
resulting  in  approximately  S14  million 
per  year  of  carrying  costs.  In  addition,  it 
is  claimed  that  Applicant's  Canadian 
take-or-pay  carrying  costs  are 
approximately  $16  million  per  year. 
Applicant  asserts  that  despite  its 
efforts  its  projected  sales  continue  to  be 
less  than  its  gas  purchase  obligations.  It 
is  also  claimed  that  if  on-system 
markets  decline  further,  under  the 
pressure  of  off-system  discount  sales 
programs  of  others,  Applicant's  gas 
surplus  would  increase.  Applicant 
believes  that  under  these  circumstances, 
it  must  seek  a  program  to  try  to  lessen 
the  impact  of  its  take-or-pay  burden  on 
its  customers. 

Applicant  proposes  that  both 
quarterly  and  upon  expiration  of  its 
authorization  to  sell  gas  it  would  report 
to  the  Commission,  relative  to  the 
proposed  program  (1)  volumes  and 
revenues  by  customer,  (2)  cost  of  any 
facilities,  and  (3)  amount  of  credits  to  its 
Account  No.  191. 

Comment  date:  June  24, 1985,  in 
accordance  with  Standard  Pargraph  F  at 
the  end  of  this  notice. 

2.  Arkla  Energy  Resources,  a  Division  of 
Arkla.  Inc. 

IDockel  No  CP85-510-0001 
lune  12.  1985. 

Take  notice  that  on  May  15, 1985, 
Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc.  (Arkla).  P.O.  Box  21734. 
Shreveport.  Louisiana  71151.  filed  in 
Docket  No.  CP85-51O-O00  a  request 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
nalur-^l  gas  on  behalf  of  Texas  Eastman 
Company  (Texas  Eastman)  under  the 
certificate  issued  in  Docket  Nos.  CP82- 
384-000  and  CP82-384-001  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 


Arkla  proposes  to  transport  up  to 
28.500  Mcf  of  gas  per  day  for  use  in 
Texas  Eastman's  industrial  plant  near 
Longview,  Texas.  Arkla  indicates  that 
the  gas  to  be  transported  would  be 
purchased  from  Mid  Continental  Gas 
Company  (Mid  Continent)  in  Pittsburg. 
Haskell.  Custer  and  Latimer  Counties, 
Okahoma.  and  would  be  used  for  boiler 
fuel.  It  is  indicated  that  Arkla  has 
released  certain  gas  supplies  of  Mid 
Contin^t  and  that  these  supplies  are 
subjecno  the  ceiling  price  provisions  of 
Sections  103  and  105  of  the  Natural  Gas 
Policy  Act  of  1978. 

Arkla  states  that  it  would  charge  the 
currently  applicable  transportation  rate 
in  accordance  with  its  ECOSHARE 
Transportation  Rate  Schedule  or  Rate 
Schedule  No.  TRG-1,  FERC  Gas  Tariff, 
First  Revised  Volume  No.  2.  Arkla  also 
requests  flexible  authority  to  add  or 
delete  receipt/delivery  points 
associated  with  sources  of  gas  acquired 
by  the  end-user.  The  flexible  authority 
requested  applies  only  to  points  in  the 
market  area.  Arkla  will  file  a  report 
providing  certain  information  with 
regard  to  the  addition  or  deletion  of 
sources  of  gas  as  further  detailed  in  the 
application  and  any  additional  sources 
of  gas  would  only  be  obtained  to 
constitute  the  transportation  quantities 
herein  and  not  to  increase  those 
quantities. 

Comment  date:  July  29, 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Columbia  Gas  Transmission 
Corporation,  Columbia  Gulf 
Transmission  Company 

[Docket  No.  CP  85-337-005]    . 

June  13. 1985. 

Take  notice  that  on  May  28, 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia  Transmission). 
1700  MacCorkle  Avenue,  S.E., 
Charleston,  West  Virginia  25314,  and 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf).  P-0.  Box  683.  Houston. 
Texas  77001.  filed  in  Docket  No.  CP85- 
337-005  an  amendment  to  their  pending 
applications  filed  in  Docket  Nos.  CPB5- 
337-000  and  CP85-337-O04  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  for 
Consolidated  Aluminum  Corporation 
(Conalco).  all  as  more  fully  set  forth  in 
the  application,  as  amended,  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Columbia  Transmission's  and 
Columbia  Gulfs  applications  in  Docket 
Nos.  CP85-337-000  and  CP85-337-004 
request  authority  to  transport  up  to 
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14.000  dt  equivalent  of  natural  gas  per 
clay  through  June  30, 1985.  or  any  later 
date  which  may  be  established  by  the 
Commission  under  1 157.209(e)(2)  of  the 
Commissions  Regulations,  specifying 
the  expiration  date  of  the  authorization 
for  certain  transportation  services  to 
end-users  under  the  Commissions 
blanket  certificate  program,  and  provide 
Applicants  with  flexible  authority  to 
add  and  delete  delivery/receipt  points 
into  Applicants'  systems. 

By  the  inst:int  filing  inpocket  No. 
CP85- 337-005.  Applicants  request  that 
the  termination  date  of  the 
transportation  be  changed  to  November 
8. 1985.  which  is  the  termination  date  of 
the  gas  transportation  agreement  filed  in 
Docket  No.  CP85-337-000.  Exhibit  P 

Comment  date:  July  3. 1985.  in 
accordance  with  the  first  subparagraph 
of  Stand;ird  Paragraph  F  at  the  end  of 
this  notice. 

4.  Columbia  Gas  Transmissktn 
Corporation 

ILKaket  .\r>.  Cr»5-5rj<M)t»)| 
June  13. 1985.     . 

Tdke  notice  that  on  May  24. 19fl.'>. 
(iulumhia  Gis  Transiriss'on 
f  Corporation  (Columbia).  1700 
MacCorkie  Avenue  S  E..  Cha'leston. 
'.Vest  Virginia  25314.  filed  in  Docket  No. 
CP85-5:)<MHX)  a  re'^iiest  pursuant  \<t 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205?  for 
.  uthorization  to  establish  additicn.^.l 
i  oints  of  delivery  to  existing  wholesale 

':stomers  under  the  certificate  issued  in 
;)oi  ket  .No.  CP  83-76-01)0  pu.'-suant  to 
.section  7  of  the  Natural  Gas  Act.  aii  as 

•Kire  fully  set  forth  in  the  request  on  file 
u  i!h  the  Commission  and  open  to  pi;b!ic 

n spec  t  ion/ 

Culuraruia  requests  authorization  to 
( (instruct  and  opfrate  certain  facilities 
"f'CPss.-ry  to  providf  six  addiliorial 

■  ins  of  delivery  to  existing  wholesale 
( ;istomers.  Columbia  Gas  of  Kenf-ir kv 
Inc.  (CKY).  1  point,  Columbi.i  Gas  of ' 

'lio.  Ipc.  (COni,  3  points.  Mountaineer 

ijs  Company  (MGC).  1  point,  and 
Waterville  Gas  and  Oil  Company 

.VGO).  1  point.  It  is  explained  that  the 
istumers  have  received  authorization 

uin  their  state  regulatory  agency  to 

;lach  or  provide  service  to  new 

■istomers  and  that  the  additional  gas  to 
•■■f  provided  throiioh  the  proposed  new 
points  of  del<ver\'  are  within  Columbia's 

i.^rentlv  authorized  level  of  snles  and 
at  such  gas  would  not  affect 
(  nlumbias  peak  day  and  annual 
.it'Iiviries  to  which  tke  existing 
wholesale  customers  rim  entitled.  It  is 
also  indicated  that  four  of  the  poin's  of 
deliveries  proposed  herein  would  be 
utilized  by  Columbia  s  wholesale 


customers  to  provide  residential  service, 
and  one  point  of  delivery  would  supply 
a  new  COM  distribution  system  which 
would  initially  serve  46  residential 
consumers  and  four  commercial 
consumers  in  the  village  of  Walnut 
Creek,  Ohio.  It  is  further  asserted  that 
the  sixth  point  of  delivery  to  COH 
would  be  utilized  by  COH  to  provide 
industrial  service  to  London 
Correctional  Institute  (London)  for  hot 
water  boiler,  space  heating  boiler  and 
standby  generator  usage.  London  plans 
to  convert  coal  fired  boilers  to  natural 
gas  and  install  additional  gas  fired 
boilers  as  part  of  a  major  expansion  of 
its  prison  facilities  at  a  separate 
location. 

Comirenl  date:  July  29. 1985.  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

5.  Columbia  Gulf  Transmission 
Company 

(Docket  No.  Cf^5-537-«)0| 
June  13.  1985. 

Take  notice  that  on  May  22.  1965. 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf).  P.O.  Box  683.  Houston. 
Texas  77001.  filed  in  Docket  No.  CP85- 
537-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
certain  facilities,  all  as  more  fjlly  set 
forth  in  the  application  on  file  and  open 
to  public  inspection. 

Columbia  Gulf  slates  that  the  w'?l!s 
connected  to  the  two  385  horsepower 
compressors  and  appurtenant  facilities 
on  a  platform  in  Block  142.  South  Ma;sh 
Island  area,  offsliore  Loui:»iana.  no 
longer  neoJ  compression  to  enable  the 
produced  gjs  to  fiow  into  Columbia 
Gulfs  pipeline.  Consequently.  Columbia 
f^ilf  seeks  permission  and  approval  to 
abandon  them,  it  is  stated  that  the 
facilities  to  be  abandoned  were 
constructed  under  Columbia  Gulfs 
budget-type  auvhorization  in  Docket  No. 
CP78-1.54.  It  is  further  stated  that  the 
origin  il  cost  of  the  facilities  was 
S222.170. 

Comment  date:  July  3.  1965.  in 
accordance  with  Standard  Paragr^iph  F 
at  the  end  of  this  notice. 

6.  Columbia  Gulf  Trans;nis<>ion 
Company,  Texas  G.is  Tiansmission 
Corpora  titin 

IDotkel  No.  CP«5-;«j6-0(Xi| 
juni!  13.  19P5. 

T.ike  notice  that  on  May  6. 1985, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf).  P  O.  Box  683,  Houston, 
Texas  77i!01.  and  Texas  Gas 
Transmission  Corporation  (Texas  Gas), 
P.O.  Box  1160.  Owesboro,  Kentucky 
42301,  filed  in  Docket  No.  CP85-»86-000 


a  joint  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
certain  facilities,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
and  open  to  public  inspection. 

Applicants  propose  to  abandon 
certain  measurement  facilities  and 
appurtenances,  which  were  constructed 
to  take  gas  for  the  account  of  Texas  Gas 
and  Columbia  Gulfs  affiliate,  Columbia 
Gas  Transmission  Corporation,  from 
certain  property  in  offshore  Louisiana, 
more  fully  described  as 

Columbia  Gulfs  measurement  station 
601  (dual  8-inch]:  deck  piping;  riser  (from 
an  insulating  flange  20  feet  above  the 
water  upwardi;  and  0.394  mile  of  10-inch 
pipeline  from  platform  A  in  Eugene 
Island  (EI)  Block- 292  to  an  underwater 
tap  valve  on  a  26-inch  pipeline  owned 
by  Columbia  Gulf  and  Texas  Gas  in  EI 
Block  293. 

Applicants  submit  that  Forest  Oil 
Corporation,  the  producerplatform 
operator,  has  determined  there  are  no 
longer  any  economical  reserves  to  be 
recovered  from  the  EI  Block  292  platform 
A  and  that  it  is  no  longer  using  or 
maintaining  the  platform.  However,  it  is 
explained  that  at  this  time  the  various 
producers.  Forest  Oil  Corporation, 
Columbia  Gas  Development  Coiporation 
and  Texas  Gas  Exploration,  are  not 
filing  for  authorization  to  abandon  their 
sales,  as  there  is  still  production  in  other 
parts  of  the  field  being  produced  from 
other  facilities. 

It  is  stated  that  the  estimated  total 
cost  of  removing  the  facilities  from 
service  is  5175.400.  Applicants  further 
st.^tc  that  the  measuring  station  and 
appurtenant  facilities  would  be  removed 
and  that  the  0.394  mile  of  10-inch  line 
would  be  filled  with  water,  plugged  and 
abandoned  in  place  The  pipeline  is  in 
215  feet  of  water  and  is  not  a  detriment 
to  the  environment  nor  an  obstruction  to 
maritime  activity,  Applicants  submit. 

Comment  date:  July  3. 1985. 
inaccordr'nce  with  Standard  Paragraph 
F  at  the  end  of  this  notice. 

7.  KN  Energy,  Inc. 

IDocket  .No.  CP«S-514-orX)| 
Jbtie  11. 19P5. 

Take  notice  that  on  May  17. 1985.  K.N 
Energy.  Inr  ,  (K.N).  P.O.  Box  15265, 
Lakewood,  Colorado,  80215.  filed  in 
Docket  No.  CP85-157-000  a  request 
pursuar.t  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  three  new  sales 
taps  to  its  jurisdictional  pipelines  under 
the  certificate  issued  in  Docket  Nos. 
Cp83-1 40-000  and  CP83-1 40-001.  as 
amended,  pursuant  to  Section  7  of  the 


Naliiral  Gas  Act.  all  as  more  fully  sol 
fdi  th  in  the  roquost  on  fiU-  with  the 
Commission  and  opt.'n  to  public 
inspection.  | 

It  IS  assert{;cl  that  llie  lliree  sales  laps 
vvoiikl  supply  Coastal  Oil  &  das 
C:oiporation  (Coastal  Oil)  in  Rawlins 
('ouf'iy.  Kans.is.  Kr\  in  1 1.  Kutilmann 
(Kiihlmann)  in  Cheytfrine  County. 
Kansas,  and  F.leonora  Hindman)  in 
Sheridan  Cour.ly.  Nebraska.  Coastal 
Oils  lap  would  prov^le  an  estimated 
aiuiual  WK)  Mcf  of  ga$  for  small 
I  immiercial  usage.  The  Kuhlmann's  and 
1  lindman's  taps  are  0stimated  to  provide 
,;ppr(i\imati  ly  120  Mcf  of  p.is  annually 
each  for  domestic  purposes. 

K  N  also  indicatesjthat  it  has 
sufficient  capacity  It  render  the 
proposed  service  vvil  lout  detriment  or 
disadvantage  to  its  ether  existing 
customers. 

Comment  date:  fulyf  26, 1985.  in 
accordance  with  Sta  idard  Paragraph  G 
.it  the  end  of  this  nolpce. 

8.  Natural  Gas  Pipeliic  Company  of 
America 

IDoiki'tNo.  Cl>8.'»-518-)00| 
I  line  l:).  1(185. 

Take  notice-  that  df\  May  20,  1985.  ' 
Natural  Giis  Pipeline  Company  of 
America  lApplicant).  701  East  22nd 
Street,  Lombard.  Illinois  60148,  filed  in 
Oockel  No.  CP85-5l8-00()  an  application 
pursuant  to  Section  7  of  the  Natural  Gas 
Act  for  permission  tmd  approval  to 
abandon  approximalely  24.5  miles  of  its 
.Amarillo  No.  1  line  ^  Illinois,  eight 
Ifcrizontal  enginc-cdmpressors  and  one 
Allison  turbine  unit  at  compressor 
station  No.  110  in  Illinois,  and  for  a 
certificate  of  public  ponvience  and 
necessity  authorizirig  the  construction 
and  operation  of  approximately  11.1 
miles  of  36-inch  replacement  pipeline  in 
Illinois  and  four  vertical  engine- 
compressors  at  compressor  station  No. 
110  in  Illinois,  alias  more  fully  set  forth 
in  the  application  whicH  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Applicant  states  it  seeks  authorization 
to  continue  the  ongoing  program  of 
upgrading  its  Amarillo  line  by  using  a 
combination  of  larger  diameter  pipeline, 
coupled  with  the  abandonment  of 
certain  segments  of  its  old  existing  No.  1 
line,  and  abandonment  or  replacement 
of  outdated  compressor  units  as  has 
been  previously  authorized  in  Docket 
Nos.  CP83-194^0fl.  CP84-16-000  and 
CP84-466-000.  Applicant  plans  in  its 
long  range,  upgrade  program  to  replace 
the  No.  1  line  from  Beatrice.  Nebraska, 
to  Joliel.  Illinois,  and  certain  of  the 
compressor  units  along  that  segment  of 
the  Amarillo  line. 


Applicant  proposes  herein  to  retire 
approximately  24.5  miles  of  the  existing 
No.  1  line  in  Bureau  and  La  Salle 
Counties,  Illinois,  and  eight  horizontal 
engine-compressors  and  one  Allison 
turbine  unit  totalling  16,745  horsepower 
at  compressor  station  No.  110  located  in 
Henry  County,  Illinois.  When  practical, 
the  line  and  all  above  ground 
compressor  facilities  would  be  salvaged, 
it  is  asserted.  Applicant  proposes  to 
install  approximately  11.1  miles  of  36- 
inch  replacement  pipeline  located  in  La 
Salle  County.  Illinois,  all  as  part  of  its 
Amarillo  line  and  four  vertical  engine- 
compressors  each  rated  at  4,000 
horsepower  at  compressor  station  No. 
110.  .Applicant  states  that  the  capacity  of 
the  Amarillo  System  wou'd  be 
unchanged  by  the  proposal. 

Applicant  slates  that  the  estimated 
cost  of  retirement  and  installation  of 
replacement  facilities  (including 
83,205.000  in  nonjurisdictional  facilities) 
is  S27.256.000.  which  cost  would  initially 
be  financed  with  funds  on  hand,  existing 
or  negotiated  lines  of  credit  or  short- 
term  financing. 

Comment  dutc:  July  3. 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP85-520-000I 
June  n.  1985. 

Take  notice  that  on  May  20,  1985. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard.  Illinois  60148.  filed  in  Docket 
No.  CP85-520-O00  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
new  sales  delivery  point  and  to  deliver 
volumes  of  natural  gas  for  the  account  of 
the  Peoples  Gas  Light  and  Coke 
Company  (Peoples),  under  the  certificate 
issued  in  Docket  No.  CP82-^02-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Natural  slates  that  Peoples  has 
requested  that  Natural  provide  a  new 
sales  delivery  point  in  close  proximity  to 
an  existing  sales  delivery  point  to 
Northern  Indiana  Public  Service 
Company  known  as  Natural's  134th 
Street  meter  station  in  Chicago,  Illinois. 
Northern  further  states  that  peak  daily 
flow  initially  to  Peoples  would  be 
expected  to  be  985  Mcf  with  the 
potential  of  an  additional  358  Mcf  being 
added  in  the  future.  Natural  indicates 
that  the  proposed  deliveries  would 
enable  Peoples  to  serve  the  residential 
natural  gas  needs  of  a  mobile  home 


community  nearby.  Natural  asserts  that 
the  delivery  would  have  no  effect  on 
Peoples'  total  entitlements  or  contract 
quantity  from  Natural.  Natural  states 
that  it  would  be  required  to  construct 
and  operate  a  2-inch  lap  connection  and 
measuring  station  plus  appurtenant 
facilities  at  an  estimated  cost  of  $50,100, 
which  cost  would  be  reimbursed  by 
Peoples. 

■    Natural  slates  that  the  proposed 
action  is  not  prohibited  by  its  existing 
tariff  and  that  il  has  sufficient  capacity 
to  accomplish  the  proposed  change  in 
deliveries  to  Peoples  without  detriment 
or  disadvantage  to  its  other  customers. 
Natural  further  slates  that  the  proposed 
delivery  would  effectively  have  no 
impact  on  Natural's  syslemwide  peak 
day  and  annual  deliveries. 

Comment  date:  July  29, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Northern  Natural  Gas  Company. 
Division  of  InterNorth  Inc. 

IDdLktt  -No.  Cr85-533-O00l 
June  13. 1985. 

Take  notice  that  on  May,21. 1985. 
Northern  Natural  Gas  Company. 
Division  of  InterNorth.  Inc.  (Northern). 
2223  Dodge  Street,  Omaha,  Nebraska 
68102.  filed  in  Docket  No.  CP85-533-000 
a  request  pursuant  lo  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  lo 
transport  natural  gas  on  behalf  of  Union 
Carbide  Corporation  (Shipper)  under  the 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  lo  section  7  of  the 
Natural  Gas  Acl.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  proposes  lo  transport  up  to 
5,000  Mcf  of  natural  gas  per  day  and  up 
to  1,095,000  Mcf  of  natural  gas  per  year 
on  behalf  of  Shipper.  It  is  stated  thai 
Shipper  is  purchasing  gas  from  Northern 
Gas  Marketing,  Inc.,  and  would  cause 
the  natural  gas  lo  be  delivered  to 
Northern  at  the  discharge  side  of  the 
Natural  Gas  Products  processing  plant 
in  Ellsworth  County,  Kansas.  Northern 
proposes  to  transport  and  deliver 
thermally  equivalent  volumes  to  a  point 
on  Northern's  system  located  in  Pecos 
County,  Texas.  Northern  states  it  would 
then  deliver  or  cause  lo  be  delivered 
thermally  equivalent  volumes  to 
Shipper's  refinery  located  in  Galveston 
County.  Texas.  Northern  states  that  il 
would  charge  Shipper  for  volumes 
delivered  to  Pecos  County  at  a  rate  15.02 
cents  per  Mcf.  Northern  explains  that 
his  rate  is  derived  from  its  Rate 
Schedule  EUT-1  and  is  calculated  using 
602  miles  of  back-haul.  Northern  further 
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asserts  that  there  would  be  no  added 
incentive  charge:  however.  Northern 
would  assess  1.25  cents  per  Mcf  for 
funding  the  Gas  Research  Institute. 

Northern  also  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  «vith  sources 
of  natural  gas  acquired  by  the  Shipper 
and  deliveries  of  natural  gas  to  Shipper. 
Northern  asserts  that  any  changes  in 
receipt  and/or  delivery  points  would  be 
on  behalf  of  Shipper  at  same  end-use 
location  and  under  the  same  terms  and 
conditions  as  would  be  authorized, 
herein.  The  flexible  authority  applies 
only  to  points  related  to  sources  or  gas 
supply,  not  delivery  points  in  the  market 
area.  Northern  would  file  a  report 
providing  certain  information  with 
regard  to  the  addition  or  deletion  of 
receipt  and/or  delivery  points  as  Further 
detailed  in  the  request  and  any 
additional  sources  of  gas  would  be 
obtained  to  constitute  the  transportation 
quantities  herein  and  not  to  increase 
those  quantities,  it  is  stated. 

Shipper  would  utilize  the  natural  gas 
transported  for  boiler  fuel  and  process 
heating,  it  is  asserted.  Northern  further 
states  that  it  would  not  construct  or  add 
to  its  existing  facilities  to  provide  this 
transportation  service.  Northern 
proposes  to  perform  this  service  for  a 
term  not  to  extend  beyond  June  30. 1985. 
or  such  date  as  the  Commission  may 
extend  the  current  end-user 
transportation  program,  whichever  is 
later. 

Comment  date:  July  29, 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  No.  CP85-515-000| 
June  11.  1965. 

Take  notice  that  on  May  17, 1985. 
Panhandle  Eastern  Pipe  Line  Company 
(Applicant).  P.O.  Box  1642.  Houston. 
Texas  77001.  filed  in  Docket  No  CP85- 
515-000  a  request  pursua.it  to  1 157.205 
of  the  Regulations  under  .Natural  Gas 
Act  (18  CFR  157  205)  for  authority  to 
transport  natural  gas  on  beha'.f  of  Rock- 
Tenn  Company.  Mil!  Division  (Rock- 
Tcnn).  under  the  blanket  certificate 
iisued  in  Docket  No.  CP83-83-000 
pursuant  to  Section  7  of  !he  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  ar.d 
open  to  the.public  inspection. 

Applicant  states  that  it  entered  into  a 
gas  transportation  agreement 
(agreement)  with  Rock-Tenn  on  April  11. 
1985.  Pursuant  to  the  terms  of  the 
agreement.  Applicant  proposes  to 
transport  up  to  1.500  Mcf  of  gas  per  day, 
less  a  four  percent  reduction  for  fuel. 


which  Rock-Tenn  purchases  from 
Entrade  Corporation.  Applicant  states 
that  it  would  receive,  on  an  interruptible 
basis,  the  gas  purchased  by  Rock-Tonn 
at  an  existing  receipt  point  in  Ellis 
County.  Oklahoma.  Applicant  indicates 
that  it  would  transport  the  gas  to 
Indiana  Gas  Company  (Indiana  Gas)  an 
existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
Indiana  Gas  in  Grant  County.  Indiana. 
Indiana  Gas  would  then  deliver  the  gas 
to  Rock-Tenn's  facilities  in  Eaton, 
Indiana,  it  is  indicated. 

Applicant  states  that,  pursuant  to 
S  157.209(a)(2)  of  the  Regulations,  the 
transportation  service  was  commenced 
April  12,  1985.  it  is  further  stated  that 
Applicant  requests  authority  to  perform 
such  service  until  the  earlier  of  (1)  18 
months  from  the  effective  date  of  the 
agreement.  (2)  termination  of 
authorization  as  provided  by  Subpart  F 
of  Part  157  of  the  Regulations,  or  (3) 
termination  of  the  agreement  by  either 
of  the  parties.  Applicant  proposes  a 
transportation  charge  based  upon  its 
currently  effective  OST  tariff,  it  is 
explained. 

Applicant  also  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivey  points  associated  with  sources 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  requested  applies  only 
to  points  related  to  sources  of  gas 
supply,  not  to  delivery  points  in  the 
market  area.  Applicant  will  file  a  report 
providing  certain  information  with 
regard  to  the  addition  or  deletion  of 
sources  of  gas  as  further  detailed  in  the 
applicdtion  and  any  additional  sources 
of  gas  would  only  be  obtained  to 
constitute  the  transportation  quai.tities 
herein  and  not  to  increase  those 
quantities. 

Comment  date:  July  26. 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Panhandle  Eastern  Pipe  Line  Company 

[Docket  No.  CP85-51ft-0t)O| 

June  13.  1985. 

Tjke  notice  that  on  May  17. 1985. 
Panhandle  Ea.^tt'm  Pipe  Line  Company 
(Panhandle).  P.O.  Bex  1642.  Houston. 
Texas  77001.  filed  in  Docket  No.  CP85- 
518-000  a  request  pursuant  to  9  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  a  qualified  end-user  under  the 
certificate  issued  in  Docket  .No.  CP83- 
83-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 


Panhandle  requests  authorization  to 
transport  gas  on  behalf  of  Central 
Illinois  Light  Company  (CILCO)  as  end- 
user  pursuant  to  a  transportation 
agreement  dated  April  16. 1985,  among 
Panhandle,  Central  Illinois  Light 
Company  (CILCO)  as  shipper,  and 
CILCO  as  end-user  (agreement).  It  is 
explained  that  the  agreement  provides 
for  Panhandle  to  receive  up  to  2,500  Mcf 
per  day  of  natural  gas  on  an 
interruptible  basis  at  existing  points  of 
interconnection  between  Panhandle  and 
Consolidated  Fuel  Supply,  Inc.  (Seller), 
or  Seller's  designee  in  Custer.  Beckham, 
and  Dewey  Counties,  Oklahoma. 
Panhandle  states  that  it  would  transport 
and  redeliver  sucti  gas,  less  a  four 
percent  reduction  for  fuel  usage,  to 
CILCO.  which  in  turn  would  make 
ultimate  delivery  for  its  use  at  its 
-facilities  located  at  Peoria.  Illinois. 
CILCO,  it  is  stated,  is  an  existing  resale 
customer  of  Panhandle  and  supplies  gas 
for  its  own  use  in  offices  and  offices  and 
generating  facilities. 

Panhandle  also  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  CILCO.  The  flexible 
authority  requested  would  apply  only  to 
points  related  to  sources  of  gas  supply 
not  to  delivery  points  in  the  market  area. 
Panhandle  would  file  a  report  providing 
certain  inforlnation  with  regard  to  the 
addition  or  deletion  of  sources  of  gas  as 
further  detailed  in  the  application  and 
any  additional  sources  of  gas  would 
only  be  obtained  to  constitute  the 
transportation  quantities  herein  and  not 
increase  those  qjantities. 

Comment  date:  July  29, 1905,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Sabine  Pipe  Line  Company 
(Docket  No.  CP64-97-0m| 
June  M.  1985. 

Take  notice  that  on  May  14.  1935. 
Sdbine  Pipe  Line  Company  (Petitioner). 
P.O.  Box  0^332.  Houston.  Texas  77052. 
filed  in  Docket  No.  CP64-97-001  a 
petition  to  amend  the  order  issued 
March  25. 1964.  in  Docket  No.  CP64-97. 
as  amended,  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  so  as  to  authorize 
acquisition  of  100.000  Mcf  of  natural  gas 
for  linepack  for  the  operation  of  its 
onshore  pipeline  system,  all  as  more 
fully  set  forth  in  the  petition  to  amend 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection 

Petitioner  seeks  authorization 
permitting  it  to  acquire  up  to  100.000  Mcf 
of  uncommitted,  nonjurisdictional 
natural  gas  at  a  pries  not  to  exceed  $3.00 
per  million  Btu  from  unspecified  sources. 
Petitioner  asserts  that  it  would  be  less 
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rxpt-nsive  to  iicqiiire  t|ie  gas  through  a 
flexible  spot  market  pjirchase  program 
lalhtT  thuii  to  ar.qi!ire'lho  gas  th.ough  a 
ne(4i)li.itod  purchase  atid  then  seek  the 
Conimission's  approval  after  negotiation 
of  the  contract.  In  adcfilion.  Peti*  oner 
requests  that  the  Commission  adopt  one 
of  the  following  positions: 

(1)  Since  the  gas  wcii.ld  ultimately  be 
sold  by  Petitioner  prior  to  termination  of 
the  operations  of  the  pipeline,  the  gas 
could  be  considered  "Bystem  supply  for 
ri'sal'!"  and  the  Commission  could 
i.oiifirT.  that  the  newly-acquired 
liiu'p.u;k  is  for  "systei^i  supply  for 
lesa!'',"  or  I 

[2]  The  Comuiisbioij  could  issue 
iil.inkt't  authority  to  ahy  intrastate  or 
uilerstale  pipeline  to  transport  any  gas 
acquired  by  Petitioner  for  linepack.  The 
blanket  authority,  it  i$  explained,  would 
constitute  the  prior  aiithorization 
necessary  for  an  intrastate  pipeline  to 
transport  gas  under  the  provisions  of 
Subpart  C  of  Part  284  of  the 
Commission's  Regulations  and  for  an 
interstate  pipeline  to  transport  gas  under 
the  provisions  of  Subparts  G  and  B  of 
P;!rt  2H4  of  the  Commission's 
Regulations. 

iVti' loner  stales  ihjil  the  linepack 
would  be  for  Pelitionf-t's  on-shore 
system  which  cx'endki  fiom  vermilion 
Parish,  bouiaiaria.  tolefCersoti  County. 
Texas.  Petitioner  stales  that  initially  it 
transported  natural  31s  only  for  its 
parent  company.  Texkico  Inc.  (Texaco), 
.;nd.  as  shipper.  Texaco  provided  the 
linepack.  Subsecjuently.  Texaco  and 
Petitioner  mutually  apreed  that  Texaco's 
gas  should  not  be  us«d  as  linepack  since 
P(-tili(>ner  currently  provides  service  for 
othirrs.  ii  is  stated. 

(.:oni>i]t'iU  cititfK  July  3.  1985.  in 
accordance  with  the  (first  subparagraph 
of  Standard  Paragraj^h  F  at  the  end  of 
this  notice. 

14.  Southern  Natural  Gas  Company 


|unc  13.  l<)85 

IDorki-t  No  Cl'H.S-,=J29-tl00l 


IDorki-t  No  Cl'H.S-,=J29-ClOO| 

Take  notice  that  oh  May  20. 1985.  " 
Southrrr.  Natural  Gi^  Company 
(Southern).  P.O.  Box'2,'i(i3.  Birmingham. 
Alabama  35202-2563.  filed  in  Docket  No. 
CPS."!- 5 29-000  an  application  pursuant  to 
Section  r(cl  of  the  NBtural  Gas  Act.  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
Southern  to  render  a  transportation     ■ 
serviff  or  behalf  of  Columbia  Nitrogen 
Corporation  and  Nipro.  Inc.  (jointly 
CNC)  and  to  construct  and  operate  the 
f.tcili'ies  necessary  therefor,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Conunission  and  open  to 
public  inspection. 


Southern  states  that  it  has  entered 
into  a  transportation  agreement  with 
CNC  dated  April  3.  1985  (agreement), 
pursuant  to  which  it  has  agreed  to 
transport  up  to  70  billion  Btu  per  day  of 
gas  purchased  by  CNC  from  Mid 
Continent  Gas  Company  on  an 
interruptible  basis  for  a  primary  term 
not  to  exceed  one  year  from  the  date  of 
commencement  of  deliveries  and  for 
successive  terms  of  one  month  each 
thereafter,  unless  cancelled  by  either 
party  at  the  end  of  the  primary  or  any 
successive  term.  Southern  requests  that 
the  Commission  issue  it  a  limited  term 
certificate  expiring  one  year  from  the 
date  of  commencement  of  deliveries. 
The  agreement  provides  that  CNC 
would  cause  the  gas  to  be  delivered  to 
Southern  for  transportation  at:  (1)  The 
existing  point  of  interconnection 
between  the  pipeline  systems  of  United 
Gas  Pipeline  Company  and  Southern 
located  near  Perryville.  Ouachita  Parish. 
Louisiana;  (2)  the  existing  point  of 
interconnection  between  the  pipeline 
systems  of  Transcontinental  Gas  Pipe 
Line  Corporation  and  Southern  located 
near  Frost.  Livingston  Parish.  Louisiana; 
and  (3)  such  additional  point(s)  on 
Southern's  system  where,  in  Southern's 
sole  discretion,  gas  may  be  delivered  for 
CNC's  account. 

Southern  stales  that  CNC  has  advised 
Southern  that  if  may  obtain  alternative 
sources  of  supply  of  natural  gas  for  use 
at  its  plant  and  that  these  alternatives 
may  involve  different  suppliers  and/or 
changes  in  delivery  points. 
Consequently,  Southern  requests  that 
the  certificate  authorization  include 
flexible  authority  for  Southern  to 
provide  transportation  service  from 
additional  delivery  points  as  provided 
for  in  the  agreement.  Southern  explains 
that  said  flexible  authority  would  not  be 
used  to  authorize  a  change  in  the 
recipient  of  the  service,  the  location  of 
the  redelivery  point  or  the  maximum 
daily  quantity  of  gas  transported  by 
Southern. 

Southern  states  that  the  agreement 
provides  that  CNC  would  pay  Southern 
each  month  for  the  transportation 
services  rendered  thereunder  an  interim 
transportation  charge  of  100.7  cents  per 
million  Btu  plus  10  cents  per  million  Btu 
take-or-pay  surcharge.  In  addition. 
Southern  would  collect  from  CNC  the 
GRI  surcharge  of  1.25  cents  per  Mcf. 

Southern  states  further  that  in  order  to 
redeliver  the  gas  to  CNC  that  it  would 
have  to  construct,  install,  own  and 
operate  a  tap,  connecting  pipeline,  meter 
station  and  appurtenant  facilities  at  or 
near  the  Columbia  Nitrogen  plant  in 
Augusta,  Georgia.  The  estimated  cost  of 
the  proposed  facilities  is  $282,100.  the 


total  cost  of  which  would  be  reimbursed 
by  CNC. 

Comment  date:  July  3, 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

15.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc. 

I  Docket  No.  CP85-53&-000) 
June  13. 1985. 

Take  notice  that  on  May  21. 1985. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee). 
P.O.  Box  2511.  Houston.  Texas  77001, 
filed  in  Docket  No.  CP85-530-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  a  transportation  service  for 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Tennessee  stales  that  it  has  agreed  to 
receive,  on  an  interruptible  basis,  up  to 
2.000  Mcf  of  natural  gas  per  day  from  a 
point  of  receipt  located  in  Main  Pass 
Block  69,  offshore  Louisiana.  Tennessee 
would  transport  and  deliver  a  thermally 
equivalent  quantity,  less  volumes  for 
Tennessee's  fuel  and  use  and  lost  and 
unaccounted-for  gas  to  a  point  of 
interconnection  near  Kinder,  Allen 
Parish.  Louisiana  (Fords). 

It  is  slated  that  in  accordance  with  the 
transportation  agreement.  Texas  Eastern 
would  pay  Tennessee  a  volume  charge 
equal  to  the  product  of  15.80  cents 
multiplied  by  the  total  volume  in  Mcf  of 
gas  delivered  by  Tennessee  for  the 
account  of  Texas  Eastern  during  the 
month.  Tennessee  states  that  it  would 
charge  a  minimum  monthly  bill  which 
would  consist  of  the  greater  of  the 
volume  charge  of  15.08  cents  multiplied 
by  the  total  volume  in  Mcf  of  gas 
delivered  during  the  month  or  a  volume 
charge  of  15.80  cents  multiplied  by  the 
minimum  bill  volume,  which  would 
consist  of  the  number  of  days  in  said 
month,  multiplied  by  66%  percent  of  the 
transportation  quantity;  provided  that 
the  minimum  bill  volume  would  be 
reduced  by  the  volumes,  if  any,  tendered 
by  Texas  Eastern  and  not  taken  by 
Tennessee,  and  would  be  reduced  by 
the  volumes  retained  for  Tennessee's 
system  fuel  and  uses. 

In  addition.  Texas  Eastern  would 
provide  to  Tennesse,  at  no  cost  to 
Tennessee,  2  percent  of  the  volumes 
received  by  Tennessee  at  the  point  of 
receipt  for  Tennessee's  system  fuel  and 
uses  and  gas  lost  and  unaccounted  for. 
Tennessee  states  that  it  is  currently 
transporting  natural  gas  for  Texas 
Eastern  pursuant  to  the  provisions  of 
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§  2«4.221  of  the  CommissiMn's 
Rfgiilalions  and  Tonnes  see"  s  Ordirr  No. 
6lJ  bl,ink;.'t  i:crtif:cutp  issiiod  Fohruary 
21.  1980.  in  Ducknl  No  CPH4>-1.J2. 
Tinnt'ssi^e  also  states  that  Dipurls  i)f 
this  transaction  have  been  filed  hy 
Tennessee  in  Docket  No.  S  r85-54.5. 

Cumnwnt  dute:  July  3. 1*15.  in 
arr.nrdunce  with  Standard  Paragr.iph  F 
ut  the  end  of  this  notice. 

16.  Texas  Gas  Transmission  Coipuration 

|Ui)(  k»?t  No.  Cr'HS-.-Wfi-OOOl 
|une  12,  1985. 

Take  notice  that  on  May  2a  1485. 
Texas  Has  Transmissiun  Corp«)rafion 
(Texas  Gas).  3800  Frederica  Street. 
Owonsboro.  Kentucky  42301,  filed  in 
Du<:ket  No  CP85-548-O00  a  request 
pursuant  to  5  157.205  of  the  Regsilations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  construct 
and  operate  a  new  delivery  point  to 
s-Tve  an  existing  customer.  Peoples  Qas 
and  Power  Company.  Inc.  (Ptoplcs).  in 
Sullivan  County.  Indiana,  up  to  a 
maximum  daily  quantity  of  2i)0  Mcf  of 
prjs  per  day  for  appruximafely  30 
residential  consumers,  under  Texas  Gas' 
blanket  certificate  issued  in  Docket  No. 
Ci'^-107-000.  ail  as  more  fully  set  forth 
in  the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gds  proposes  to  const.-njct  and 
operate  a  new  delivery  point  on  its 
Slaushtors-Montezuma  12-inch  pipeline 
located  near  Jasonvilie.  Sullivan  County. 
Indiana,  to  serve  approximately  30 
rt  jidential  customers  of  Peoples  an 
estimated  maximum  annual  quantity  of 
15,000  Mcf  of  gas  with  a  maximum  daily 
quantity  of  200  Mcf  of  gas. 

It  is  explai.^ed  that  the  subject 
pruposai  would  not  result  in  an  increase 
in  Peoples  existing  contract  dem.and  or 
quantity  entitlement  nor  would  it  impair 
Peoples  ability  to  serve  its  other 
customers.  Texas  Gas  states  that  it 
currently  sells  gas  to  Peoples  pursuant 
to  a  stTvice  ajjrcement  dated  February 
23.  1985.  and  that  the  proposed 
additional  deliveries  would  be  made  to 
Peoples  under  such  service  agree.ment, 
as  amended,  to  include  the  new  delivery 
point. 

Comment  date:  J aly  29. 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  Jhis  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capital  Street  NE.,  Washington.  D.C. 


201J(),  a  motion  to  intervene  or  a  proti;st 
in  accordance  with  (he  refjuirements  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and  .3^5.214) 
and  the  Regidations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protijsts 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  acti.m  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceedm;;.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  p;irticipa«e  as  a  p>irty  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  fifing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  en  its  own  review  of  the 
matter  finds  that  a  grant  cf  the 
certificate  is  required  by  the  publ:c 
convenience  and  necessity  If  a  motion 
for  leave  to  intervene  is  timely  filod.  or  if 
the  Ccmmission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  providtrd 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  fo  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission  s 
staff  may,  within  45  days  after  the 
issuance  of  the  inst.int  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  335.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natur.il  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  diy  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  fileJ  and  not  withdrawn 
within  30  days  af'er  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

KenrMlh  F.  Plumb. 

Sctrvtary. 

(FR  Doc.  85-14625  Filed  6-17-65;  8:45  dm) 


(Docket  Nos.  ER84-679-003  •%  si. I 

Florida  Power  Co.  et  al.;  Electric  Rate 
and  Corporate  Regulations  Filings 

June  13.  tfJHo.      .• 

Take  ntdice  that  the  following  filings 
have  been  rn^de  with  the  commission; 

1.  Florida  Power  Company 

|l)o<;k..'l  \.i.  ER»l-<i79-(X)3) 

Take  nf)tice  that  on  May  23, 19J15.  thr; 
Florida  Power  Company  tendered  for 
filing  a  compliance  refund  report 
showing  refunds  made  and  related 
interest  paid  in  subject  docket.  Pursuant 
to  Commission  order  dated  January  14. 
1985.  the  seltlfment  rates  were 
implemented  in  the  last  billing  cycle  of 
lanuary.  1985  on  an  interim  basis 
pending  final  Commission  action  on  the 
com.plete  settlement.  Interim  refunds 
reflecting  the  difference  between  the 
originally  filed  rates  with  appropriate 
interest,  were  made  in  late  February 
1935. 

Since  the  final  settlement  rates 
accepted  by  Commission  letter  order 
dated  April  26. 1965  are  the  same  as  thi^ 
interim  settlement  rates  previously 
authorized,  no  further  refunds  are  due  in 
this  docket. 

Commrnl  dn'f:  June  28. 1985.  in 
accordance  \.iih  Standard  Paragraph  11 
at  the  end  of  this  notice. 

2,  Pennsylvania  Power  Company 

(Ducket  .\o.  ER77-277-00«) 

Take  notice  that  on  May  28,  1985.  the 
Penn.sylvania  Power  Company  tendered 
for  filing  a  notice  of  its  proposed 
changes  in  payment  terms  and  its  late 
payment  charge  from  1.25''^  to  1.35  V 
effective  June  1, 1985. 

Ccniment  date:  June  28, 1985.  in 
accordance  with  Standard  Parag.-aph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commissions  rules  of 
practice  and  procedure  (18  CFR  335.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  partj, 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 
inspection. 

H.  Any  person  desiring  to  be  heard  or 
to  protest  this  filing  should  file 
comments  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington.  D.C. 
20426.  on  or  before  the  comment  date. 
Comments  will  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F  Plumb,         . 
Sccrrtary. 
|l  R  Ddc  H-l-UBilb  Filed'6-17-85:  B:45  ani] 

BILUNG  CODE  6717-01-M 


[Docket  Nos.  ID-1691-002  et  al.J 

Paul  J.  Sullivan  et  al.;  Interlocking 
Directorate  Applications 

1  iike  iiutice  thdt  the  follnwing  filings 
have  been  made  witi  the  Commission: 

I.Paul  |.  Sullivan 

|ni)rkc-t  No.  lD-1691-()(|a| 

jiinf  1,3.  1«85 

Take  notice  that  tlje  foliowirg 
siipplcmnn'al  applic  ition  was  fi'ed  by 
Paul  ].  Sullivan  on  N'  ay  16, 1985. 
pursuant  to  Section   OSib)  of  the  Federal 
Power  Act.  for  authc  rity  to  hold  the 


position  of  offi'-.er  or 


than  one  public  utiii  y.  viz: 


Title 


Director  ' 
Ciirscloi  ' 
Difecttx  . 

Oiiector 

DireclOf.. 


Thei 


Oy]  I. 


Vice  Preai(>eol  '  and 
Dfector ' 


'  Previously  aothonzed. 

Comnwnl  date:  June 
with  StHndard  Paragraph 

notice. 


director  of  more 


Companv 


■huscis  f  leclnc  Cc 
irratjansell  Electric  Co 
England   Elsclcic   Transmission 


3.  ).|.  Saacks 

(Docket  No.  10-2204-000) 
June  12,  1985. 

Take  notice  that  on  June  4. 1985.  l.J. 
Saacks  (applicant)  filed  an  application 
pursuant  to  Section  305(b)  of  the  Federal 
Power  Act  to  hold  the  following 
positions: 

Vice  President.  Ix)uisiana  Power  &  Light 

Company,  Public  Utility 
Vice  President,  New  Orleans  Public  Service 

Inc.,  Public  Utility 

Comment  date:  June  27. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  m.otion 
to  intervene  or  protest  with  the  Federal 
Energy  Commission.  825  North  Capitol 
Street.  NE.,  VVss.hington,  D.C.  20426.  in 
accordar.ce  with  Rules  211  and  214  of 
the  Commission's  Rules  cf  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  the  comment  date.  Pretests 
will  be  considered  by  the  Commission  in 
del»^rmining  the  appropr;ate  action  to  be 
tal.fn,  but  will  not  serve  to  mdke 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  mjtiun  to  inltjrv-^ne.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspc.tion. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-14628  Filed  6-17-85:  8:45  am] 

BILLINS  CODE  6717-01-M 


England     Hydro- Transmission 
Cor^ 
I  New     England     HydioTransmission 
Elei  trie  Co  .  Inc 
I  nglarvd  Power  Co 


27, 1985.  in  accordance 
E  at  the  end  of  this 


2.  E.H.  Crews.  Jr. 

(Docket  No.  10-2191-000) 
June  11. 1985. 

Take  notice  that  On  May  17. 1985,  E.H. 
Crews,  )r.  (applicant)  filed  an 
application  pursuant  to  Section  305(b)  of 
the  Federal  Power  Act  to  hold  the 
following  positions: 

Officer.  South  Caroline  Electric  &  Gas 

Company 
Officer,  South  Carolina  Generating  Company. 

Inc. 

Commimt  date:  June  24. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


[Project  No.  8722-COO  et  al.) 

Hydroelectric  Applications  {David  O. 
Harde  et  al.);  Applications  Filed  With 
the  Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Co.mmission  and  are  available  for  public 
inspection: 

1  a.  Type  of  Application:  Minor 
License. 

b.  Project  No:  8722-000. 

c.  Date  Filed:  November  16, 1984. 

d.  Applicant:  David  O.  Harde. 

e.  Name  of  Project:  Landis-Harde 
Water  Power  Project. 

f.  Location:  On  Perry  Creek  in  El 
Dorado  County,  California, 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-fl25(r). 

h.  Contact  Person:  Mr.  David  O. 
Harde,  Star  Route,  Somerset,  CA  95684. 
i.  Comment  Date:  August  12, 1985. 


j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  a  4-foot- 
high  42-foot-long  diversion  dam  at 
elevation  1906  feet;  (2)  a  24-inch- 
diameter,  1,000- foot-long  penstock;  (3)  a 
powerhouse  containing  a  single 
generating  unit  with  a  rated  capacity  of 
100  kW  to  operate  under  a  head  of  101 
feet;  and  (4)  a  500-foot-long  tap  will 
connect  the  project  with  an  existing 
Pacific  Gas  and  Electric  Company's 
(PG&E)  21-kV  transmission  line  west  of 
the  powerhouse. 

k.  Purpose  of  Project:  The  estimated 
annual  generation  of  115.000  kWh  will 
be  sold  to  PG&E. 

1,  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  C  and  Dl. 

2  a.  Type  of  Application:  Preliminary 
(  Permit. 

b.  Project  No.  9048-000. 

c.  Date  Filed:  March  25, 19P5. 

d.  Applicant:  B&T  Associates 

e.  Name  of  Project:  Cascade  Creek. 

f.  Location:  On  Cascade  Creek,  a 
tributary  of  the  Middle  Fork  Stanislaus 
River,  near  Strawberry,  in  Tuolumne 
County;  California, 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  |§  791(a)-825(r). 

h.  Contar.t  Feison:  Mr.  Nicholas  O. 
Bartsch.  B&T  Associates.  841  Cathedral 
Court.  #1.  Sacramento.  CA  95825.  (916) 
487-1332. 

i.  Comment  Date:  August  12, 1385. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  an  8-foot- 
high  diversion  structure  approximately 
60-foot-long  across  Cascade  Creek  at 
elevation  4,800  feet  msl;  (2)  a  steel 
penstock,  24  inches  in  diameter  and 
2,500  feet  long;  (3)  a  powerhouse 
containing  a  single  Pelton  turbine- 
generator  unit  with  a  rated  capacity  of 
1.3  MW  and  producing  an  estimated 
average  annual  generation  cf  4.0  GWh; 
and  (4)  a  2.5-mile-long,  12-kV 
transmission  line  interconnecting  the 
project  to  the  existing  Tri-Dam  Company 
Donnells  Powerhouse.  Project  power 
would  be  sold  to  Pacific  Gas  and 
Electric  Company.  The  project  would 
occupy  Stanislaus  National  Forest  lands. 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  The 
Applicant  seeks  a  36-month  permit  to 
study  the  feasibility  of  constructing  and 
operating  the  project  and  estimates  the 
cost  of  the  study  at  $65,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6.  A7. 
A9.  B.  C,  and  D2. 

3  a.  Type  of  Application:  Preliminary 
Permit, 

b.  Project  No,  9050-000, 

c.  Date  Filed:  March  26. 1985. 

d.  Applicant:  Santa  Rosa  Associates. 
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e.  Ndmp  of  Project:  Santa  Rosa  I  lydro 
Project. 

f.  Location:  On  the  Peco.s  Riv«;r  m 
Ciuadalupe  County.  New  Vtcxico. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use   §§  791(a)-825(r). 

h.  Contact  Person:  Mr.  |erry  Rains, 
Aj;ent  for  Partnership.  179  Yuca  Drive. 
Porlales.  NM  88130. 

i.  Comment  Date:  August  12.  1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  e.xistinj?*I.S. 
Army  Corps  of  Engineers"  Santa  Rosa 
Dam  and  Reservoir  (formerly  Los 
Esteros  Dam  and  Reservoir)  and  would 
consist  of:  (1)  a  new  8-foot-diameter 
penstock  utilizing  the  existing  outlet 
works  near  the  left  river  bank;  (2)  a  new 
powerhouse  to  contain  a  turbine- 
generator  unit  having  a  total  rated 
capacity  of  2.750  kVV;  (3)  a  tailrace 
returniri'.  How  to  the  river  near  the  toe 
of  the  dam;  (4)  a  new  500-foot-long.  12- 
kV  transmission  line  connecting  to  an 
existing  line:  and  (5)  appurtenant 
facilities.  The  Applicant  estimates  that 
the  aver;ige  annual  energy  output  would 
he  5,800.000  kVVh. 

k.  Purpose  of  Project;  Project  energy 
would  be  sold  to  the  Farmers  Electric 
Cooperative  of  New  Mexico. 

1.  This  notice  also  consisis  of  the 
following  standard  paragraphs.  A-S.  A7. 
Al.  B.  C.  and  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
prrliminary  percitfor  a  period  of  36 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  er.limates  that  the  cost  of  the 
£»ud:es  under  pprmit  would  be  Sl-a.OOO. 

4  a.  Type  of  Application:  Preliminary 
Pi'rmii. 

b.  Project  No.  9055-000. 

c.  Dale  Filed:  March  27. 19J5. 

d.  Applicant:  Cogeneration  and 
Electric,  inc. 

e.  Name  of  Project:  South  Fork 
.McKer.?ie  River. 

f.  Location:  Blue  River.  Oregon.  Lane 
County,  on  S:)uth  Fork  McKenzie  River. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  L'.S  C.  §1  791(a)-625(r). 

h.  Contact  Person:  Ms.  Maxine  Smith. 
1450  S.E.  Orient  Drive.  Gresham.  OR 
97030. 

i.  Comment  Date:  August  12. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of;  (1)  an  11-foot- 
high.  60-foot-iong  diversion  dam  at  an 


elevation  of  1260  feet:  |2)  a  10-foot-deep. 
35-foot-wide.  13.500-foot-long  canal:  (3) 
two  108-inch-diameter.  1.900-foot- long 
penstocks:  (4)  a  powerhouse  containing 
one  or  more  generating  units  with  a  total 
rated  cap.icity  of  11.302  kVV;  and  (5)  a 
6  POO-foot-long  transmission  line. 
Applicant  estimates  the  average  annual 
energy  production  to  be  55.240  MWh. 

A  preliminary  permit  does  not 
authorize  construction.  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
term  of  36  months  during  which  it  would 
conduct  engineering  and  environmental 
feasibility  studies  and  prepare  an  FERC 
license  application  at  a  cost  of  $77,000. 
.No  new  roads  would  be  constructed  or 
drilling  conducted  during  the  feasibility 
study. 

k.  Purpose  of  Project:  The  proposed 
power  is  to  be  sold  to  Pacific  Power  and 
Light  Co. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6.  A7. 
A9.  B.  C.  and  D2. 

5  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.  905.1-000. 

c.  Date  Filed:  March  26.  1985. 

d.  Applicant:  Tucumcari  Associates. 

e.  Name  of  Project:  Tucumcari  Hydro 
Projt?ct. 

f.  Location:  On  Canadian  River  in  San 
Miguel  County,  New  Mexico. 

g.  Filed  Pursuant  to^ederal  Power 
Act.  16  U.S.C.  §§  791{a)-825(r). 

h.  Contact  Person:  Mr.  jerry  Rains. 
Agent  for  Partnership.  179  Yuca  Drive. 
Porta  les.  NM^88130. 

i.  Co.mme/rt  Date:  August  12. 1935. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  L'.S. 
Army  Corps  of  Engineers'  Conchas  Dam 
and  Reservoir  and  would  consist  of  two 
new  developments;  (1)  a  110-foot-!ong.  6- 
foot  diameter  penstock  extending  from 
an  existing  outlet  pipe  in  the  main  dam; 
(2)  a  powerhouse  to  contain  a  turbinfe- 
generator  unit  rated  at  1.200  k'.V;  (3Ja 
lailrace  returning  flow  to  the  river  near 
the  toe  of  the  dam;  (4)  a  second 
penstock.  200  feet  long  and  11  feet  in 
diameter,  extending  from  a  bifurcation 
in  an  existing  irrigation  outlet  works 
through  the  south  dike:  (5)  a  second 
powerhouse  to  contain  a  turbine- 
generator  rated  at  1.000  kW;  (6)  a 
tailrace  returning  flew  to  the  irrigHtion 
carial:  (7)  a  7.5()0-foot-lona.  12  kV 
transmission  line  connecting  both  power 
plants  to  an  existing  line:  and  (8) 
appurtenant  facilities.  The  total  capacity 
would  be  2.200  kW.  and  the  Applicant 
estimates  that  the  average  annual 
energy  output  would  be  3.400.000  kVVh 
and  2.900.000  kW  for  a  total  of  6.300.000 
kWh. 

k.  Purpose  of  Project:  Project  energy 
would  be  sold  to  local  municipalities. 


I.  This  notj(:e  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  B.  C  and  D2. 

m.  Proposed  Scope  of  Studies  urtder 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  Si 25.000. 

6a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  9096-000 

c.  Dated  Filed:  April  8. 1985 

d.  Applicant:  Rustic  Hydro.  Inc. 

e.  Name  of  Project:  East  Branch 
Pemigewasset 

f.  Location:  On  the  East  Branch  of  the 
Pemigewasset  River  in  Grafton  County. 
.\'ew  Hampshire 

g.  Filed  Pursuant  to;  Federal  Power 
Act.  16  U.S.C.  §§  791(a)— ^25{r) 

h.  Contact  Person.  Barbara  S.  Jost, 
Rose,  Schmidt,  Chapman.  Duff.  & 
H.islev  1825  Eye  Street..  N.VV.. 
Washington.  DC  2000G. 

i.  Comment  Date:  August  2. 1985. 

j.  Description  of  f^roject:  The  proposed 
run-of-river  project  would  consist  of;  (1) 
a  new  22  foot-high  and  400-foot-long 
concrete  gravity  dam;  (2)  a  new 
impoundment  with  a  surface  area  of  5.3 
acres  at  normal  water  surface  elevation 
of  942  feet  mean  sea  level:  (3)  an  intake 
structure  at  the  north  side  of  the  dam;  (4] 
a  new  5-foot-diameter  and  90f)-foot  long 
penstock;  (5)  a  new  powerhouse  with  1 
turbine-generator  unit  with  an  installed 
capacity  of  900  kW;  (6)  a  100-foot-long 
tailrace:  (7)  a  new  2CK}-foot-long 
transmission  line:  and  (8)  other 
appurtenances.  Applicant  estimates  an 
average  annual  generation  of  7.300  000 
kVVh. 

k.  Purpose  of  Project:  Project  energy 
would  be  sold  to  a  nearby  utility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6.  A7, 
A9.  B.  C,  &  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  it  would 
prepare  studies  of  the  hydraulic, 
construction,  economic,  environmental, 
historic  and  recreational  aspects  of  the 
project.  Depending  on  the  outcome  of 
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the  studies.  Applicant  would  prepare  an 
application  for  an  FERC  license. 
Applicant  estimates  the  cost  of  the 
studies  under  the  permit  would  be 
$50,000. 

7a.  Type  of  Appliciition:  Preliminary 
Permit 

b.  Project  No.:  9927-000. 

c.  Dated  Filed:  April  23. 1985. 

d.  Applicant:  Hydrovest.  Inc. 

e.  Name  of  Project:  Campbell  No.  1 
Hydro  Project. 

f.  Location:  On  the  Redwater  River 
near  Belle  Fourche.  Dutte  County.  South 
Dakota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791(a)— 825(r). 

h.  Contact  Person:  Mr.  George  L. 
Smith.  P.O.  Box  1016,  Idaho  Falls.  Idaho 
83402. 

i.  Comment  Date:  August  2, 1985. 
).  Description  of  Project:  The  proposed 
run-of-river  project  would  consist  of:  (1) 
an  existing  8-foot-long  and  4-foot-high 
concrete  diversion  dam:  (2)  an  existing 
1.5-mile-long  power  canal:  (3)  an 
existing  30-inch-diameter  steel  penstock 
approximately  60  feet  long;  (4)  a  new 
concrete  powerhouse  with  a  single 
generator  having  a  rated  capacity  of  346 
k\V;  (5|  an  existing  8-foot-wide  and  30- 
foot-long  tailrace:  (6)  a  new  4.61 -kV  or 
equivalent  transmission  line 
approximately  60  feet  long:  and  (7) 
appurtenant  facilities.  The  Applicant 
estimates  the  average  annual  generation 
would  be  1.800  MWh.  All  project  energy 
generated  would  be  sold  to  a  local 
utility  company. 

k.  This  notice  also  consists  of  the 
following  standard  par.igraphs:  A6.  A7. 
A9.  B.  C.  &  D2. 

•     I.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  24 
months  during  which  time  Applicant 
would  investigate  project  design 
alt(!rnatives.  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FFRC  license. 
Applicant  (estimates  that  the  cost  of  the 
studies  under  permit  would  be  S20.000. 
8  a.  Type  of  Application:  Minor 

License. 

b.  Project  No.:  8611-000. 

c.  Date  Filed:  September  24. 1984. 

d.  Applicant:  John  N.  Webster. 

e.  Name  of  Project:  Alton  Dam. 

f.  Location:  Merrymeoling  River  in 
Belknap  County.  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §791lal—825(r). 


h.  Contact  Person:  Mr.  John  N. 
Webster.  P.O.  Box  1073.  Dover,  NH 
03820. 

i.  Comment  Date:  August  5. 1985. 
j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
15-foot-high.  136-foot-long  earth 
embankment  and  concrete  gravity  dam 
with;  (2)  4-foot-high  flashboards;  (3)  an 
existing  reservoir  with  a  normal  water 
surface  area  of  500  acres  and  a  storage 
capacity  of  4.758  acre-feet  at  surface 
elevation  380.0  feet  MSL;  (4)  an  existing 
gate  house  located  on  the  left  abutment; 
(5)  a  new  4-foot-diameter.  330-foot-long 
penstock:  (6)  an  existing  concrete  and 
masonry  powerhouse  which  would 
containa  new  generating  unit  with  a 
capacity  of  125  kW:  (7)  a  new  350-foot- 
long  transmission  line:  and  (8) 
appurtenant  facilities.  The  Applicant 
estimates  that  the  average  annual 
generation  would  be  600.000  kWh.  The 
existing  dam  is  owned  by  the  State  of 
New  Hampshire. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  the  Public  Service 
Company  of  New  Hampshire. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B,  C.  and  Dl. 

9  a.  Type  of  Application:  Peliminary 
Permit. 

b.  Project  No.:  9046-000. 

c.  Date  Filed:  March  25.  1985. 

d.  Applicant:  B&T  Associates. 

e.  Name  of  Project:  Mill  Creek. 

f.  Location:  On  Mill  Creek,  a  tributary 
of  the  Middle  Fork,  Stanislaus  River, 
near  Strawberry,  in  Tuolumne  County. 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791(a)— 825{r). 

h.  Contact  Person:  Mr.  Nicholas  O. 
Bartsch,  B&T  Associates.  841  Cathedral 
Court,  s^l,  Sacramento.  CA  95825.  (916) 
487-1332. 

i.  Comment  Date:  August  5. 1985. 
j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  8-fool- 
high  diversion  structure  approximately 
60-foot-long  across  Mill  Creek  at 
elevation  4.880  feet  msl;  (2)  a  steel 
penstock,  30  inches  in  diameter  and 
2.000  feet  long:  (3)  a  powerhouse 
containing  a  single  Pelton  turbine- 
generator  unit  with  a  rated  capacity  of 
2.3  MW  and  producing  an  estimated 
average  annual  generation  of  6.5  GWh: 
and  (4)  a  3.5-mile-long.  12-kV 
transmission  line  interconnecting  the 
project  to  the  existing  Tri-Dam  Company 
Donnells  Powerhouse.  Project  power 
would  be  sold  to  Pacific  Gas  and 
Flectric  Company.  The  project  would 
occupy  Stanislaus  National  Forest  lands 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  The 
Applicant  seeks  at  36-month  permit  to 


study  the  feasibility  of  constructing  and 
operating  the  project  and  estimates  the 
cost  of  the  study  at  $80,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7. 
A9.  B.  C  and  D2. 

10  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9047-000. 

c.  Date  Filed:  March  25. 1985. 

d.  Applicant:  B&T  Associates. 

e.  Name  of  Project:  Cow  Creek. 

f.  Location:  On  Cow  Creek,  a  tributary 
of  the  Middle  Fork  Stanislaus  River, 
near  Strawberry,  in  Tuolumne  County. 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§791(a)— 825(r) 

h.  Contact  Person:  Mr.  Nicholas  O. 
Bartsch.  B&T  Associates.  841  Cathedral 
Court.  «1.  Sacramento.  CA  95825.  (916) 
487-1332. 

i.  Comment  Date:  August  5. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  an  8-foot- 
high  diversion  structure  approximately 
60-foot-long  across  Cow  Creek  at 
elevation  4.120  feet  msl;  (2)  a  steel 
penstock,  24  inches  in  diam.eter  and 
2,000  feet  long;  (3)  a  powerhouse 
containing  a  single  Pelton  turbine- 
generator  unit  with  a  rated  capacity  of 
1.3  MW  and  producing  an  estimated 
average  annual  generation  of  3.4  GWh; 
and  (4)  a  1.5-mile-long.  12-kV 
transmission  line  interconnecting  the 
project  to  the  existing  Tri-Dam  Company 
Donnells  Powerhouse.  Project  power 
would  be  sold  to  Pacific  Gas  and 
Electric  Company.  The  project  would 
occupy  Stanislaus  National  Forest  lands. 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  The 
Applicant  seeks  a  36-month  permit  to 
study  the  feasibility  of  constructing  and 
operating  the  project  and  estimates  the 
cost  of  the  study  at  S65.000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7. 
A9,  B.  C  and  D2. 
11  a.  Type  of  Application:  Preliminary 

Permit. 

b.  Project  No.:  9049-000. 

c.  Date  Filed;  March  25. 1985. 

d.  Applicant:  Carex  Hydro. 

e.  Name  of  Project:  Pioneer. 

f.  Location:  On  the  Deckers  Creek  in 
Monongalia  County.  West  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791(AI-825(r). 

h.  Contact  Person:  Don  R.  King. 
AMMCO,  201  Woodycrest  Avenue. 
Nashville,  TN  37210. 

i.  Comment  Date:  Augu^  2, 1985. 

j.  Description  of  Project:  The  proposed 
run-of-river  project  would  consist  of:  (1) 
a  new  intake  structure;  (2)  a  new  40- 
inch-diameter  and  7.500-foot-long 
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penstock:  (3)  a  new  powerhouse  with  2 
turbine-generator  units  with  a  total 
in.stalled  capacity  of  1.935  kVV:  and  (4) 
other  appurtenances.  Interconnection 
facilities  are  available  at  the  site. 
Applicant  estimates  an  average  annual 
gfneration  of  a700.000  kWh. 

k.  Purpose  of  Project;  Project  energy 
would  be  sold  to  the  Monongahela 
Power  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Aft,  A7. 
A9.  B,  C  and  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit-  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Ajjplicant  seeks  issuance  of  a 
preliminary  permit  for  a  penod  of  3b 
months  during  which  time  it  would 
prepare  studies  of  the  hydraulic 
construction,  economic,  environmental, 
historic  and  recreational  aspects  of  the 
project.  Depending  on  the  outcome  of 
the  stutiics.  Applicant  would  prepare  an 
application  for  an  FERC  license. 
Applicant  estimates  the  cost  of  the 
studies  under  the  permit  would  be 
$30,000. 

12  a.  Tj-pe  of  Application:  Preliminary 
Permit. 

b.  Project  No  :  8850-000. 

c.  Date  Filed:  December  26. 1985. 

d.  Applicant:  Frank  O.  Johnson. 

e.  Njme  of  Project:  Rejnolds  Creek. 

f.  Location:  In  Okanogan  National 
Purest,  en  Reynolds  Creek  in  Okanogan 
County.  Washington. 

8  Filed  Pursuant  to:  Federal  Power 
.\ct.  16  U  S.C.  SS  791(3>— 825;r). 

h.  Contact  Person:  Frank  O.  Johnson. 
P  O.  Box  66492.  Seattle,  WA  981S6, 

i.  Comment  Date:  August  5. 1985. 

j.  Description  of  Project:  The  proposed 
priiject  would  consist  of:  (1)  a  6-fool- 
h:^h  diversion  dam  at  elevation  3,5^0 
f«et;  (2)  a  4,300-foot-long.  12-int,h- 
did.neter  pipeline;  (3)  a  powerhouse 
Ciintdining  a  s'ngle  350  kVV  generat:r:g 
unit  with  an  average  annual  generation 
if  l.:no  M\Vh;  and  (4)  a  6-mile-long 
'..(ii.smission  line. 

A  preliminary  permit  does  not 
authorize  construction.  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
Utti  of  36  months  during  which  it  would 
conduct  engineering  and  environmental 
ff  risibility  studies  and  prepare  an  FERC 
I  cense  application  at  a  cost  of  S5.000. 
.No  new  roads  would  be  constructed  or 
d.iliing  conducted  during  the  feasibility 
s'udy. 

k  Purpose  of  Project:  Project  power 
w  juld  he  sold  to  Okanogan  County 
F'.r>ctric  Co-op. 

I.  This  notice  also  consist  of  the 
following  standard  paragraphs:  A6.  A7. 
AJ.  B.  C,  D2. 

13  a.  Type  of  Application:  Preliminary 
Permit. 


b.  Project  No.:  8792-001. 

c.  Date  Filed:  April  1, 1985. 

d.  Applicant:  Frank  O.  Johnson. 

e.  Name  of  Project:  War  Creek, 

f.  Location:  In  Okanogan  National 
Forest,  on  War  Creek  in  Okapogan 
County,  Washington. 

g.  Filed  Pursuant  to;  Federal  Power 
Act.  16  U.S.C.  5§  791(aj— ^25(r). 

h.  Contact  Person;  Frank  O.  Johnson, 
P.O.  Box  66492,  Seattle,  WA  98166. 

i.  Comment  Date:  August  5, 1983. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  a  6-foot- 
high  diversion  dam  at  elevation  3,200 
feet;  (2)  a  7,000-foot-long.  30-inch- 
diameter  pipeline;  (3)  a  powerhouse 
containing  a  single  750  kW  generating 
unit  with  an  average  annual  generation 
of  5,200  MWh;  and  (4)  a  3.4-miie-long 
transmission  line. 

A  preliminary  permit  does  not 
authorize  construction.  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
term  of  36  m.onths  during  which  it  would 
conduct  eni^ineerir.g  and  environmental 
feasibility  studies  and  prepare  an  FERC 
license  application  at  a  cost  of  $5,000. 
No  new  roads  would  be  constructed  or 
drilling  conducted  during  the  feasibility 
study. 

k.  Purpose  of  Project:  F^oject  power 
would  be  sold  to  Okanogan  County 
Electric  Co-op. 

1.  This  notice  also  consist  of  the 
following  standard  paragraphs:  A6.  A7. 
A9,  B,  C,  D2. 

14  a.  Type  of  Application:  Preliminary 
Pet  m  it, 

b.  Project  No.:  9133-<X)0. 

c.  Date  Filed:  April  25.  1985. 

d.  App!ic;int:  China  Flat  Comp.'.nv. 

e.  Na.nie  of  Piojecl:  Hawkins  Creek 
Power  Project. 

f.  Location:  On  H.iwkins  Creek 
near  William  Creek,  within  Six  Rivprs 
National  Forest,  in  Trinity  County. 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825{r). 

h.  Contact  Person;  Mr.  Jackson 
Howard.  P.O.  Box  467.  Willow  Creek. 
C.'X  95573. 

i.  Comment  Date:  Aoi;ust  5, 138.5. 

j.  Description  of  Project:  The  proposed 
project  wjuld  consisfof:  (1)  A  4-foct 
high,  4C-fnot-long  diversion  dam  at 
elevation  2,000  feet;  (2)  a  24-inch- 
diameler,  6.000-foot-long  diversion 
pipeline;  [^]  an  18-inch-diameter.  1,000- 
foot-long  penstock;  (4)  a  powerhouse 
with  a  total  installed  capacity  of  210  kW 
operation  under  a  head  of  500  feet;  and 
(5)  a  2,000-foot-long.  12.5-kV 
transmission  line  from  the  powerhouse 
to  connect  to  an  existing  Pacific  Gas  and 
Electric  Company  (PG&E)  transmission 
line.  The  Applicant  estimates  the 


average  annual  energy  generation  at  1.9 
million  kWh  to  be  sold  to  PG&E. 

A  preliminary  permit,  if  issued,  docs 
not  authorize  construction.  The 
Applicant  seeks  issuance  of  a  36-month 
preliminary  permit  to  conduct  technical, 
environmental  and  economic  studies, 
and  also  prepare  an  FERC  license 
application  at  an  estimated  cost  of 
$15,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7, 
A9,  B.  C  and  D2. 

15  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9126-000. 

c.  Date  Filed:  April  22, 1985. 

d.  Applicant:  China  Flat  Company. 

e.  Name  of  Project:  Ruby  Creek  Pcwer 
Project. 

f.  Location:  On  Ruby  Creek,  near 
WiUuw  Creek,  within  Six  Rivers 
National  Forest,  in  Humboldt  County. 
California. 

g.  Filed  Pursuant  to.  Federal  Power 
Act.  16  U.S.C.  791(al-825{r). 

h.  Contact  Person:  Mr.  Jackson 
Howard,  P.O.  Box  467,  W'illow  Creek, 
CA  95573. 

i.  Comment  Date:  A.iguat  2, 1985. 

j.  Description  of  Project:  The  propu.sed 
project  would  consist  of;  (1)  A  4-foot- 
hiah,  40-foot-long  diversion  dam  at 
elevation  2  400  feet;  (2)  a  24-lnch- 
diameter.  4.000-foot-long  diversion 
pipeline;  (3)  an  IB-inch-diamett-r,  1,000- 
foot-long  penstock;  (4)  a  powerhouse 
with  a  total  installed  capacity  of  210  kW 
operating  under  a  head  of  500  feet;  and 
(5)  a  30G-foot-long.  12.5-kV  transmission 
line  from  the  powerhouse  to  connect  to 
iin  existing  Pacific  Gas  and  Electric 
Company  (PG&E)  tiar.smission  line.  Tlie 
Applicant  estimates  the  average  annual 
energy  generation  at  1.8  million  kWh  to 
be  sold  to  PC&E, 

A  prelim.inary  permit,  if  issued,  does 
not  authorize  construction.  The 
Applicant  se^;ks  issuance  of  a  36-mouth 
prcliminaiy  permit  to  conduct  technical, 
environmental  and  economic  studies. 
and  also  prepare  an  FERC  license 
application  at  an  estimated  cost  of 
$15,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs;  A6,  A7. 
A9.  B.  C  and  D2. 

16  a.  Type  of  Application:  Preliminary 
Pnrr.iit. 

b.  Project  No:  9020-000. 

c.  Date  Filed.  March  12,  1985. 

d.  Applicant:  JDj  Energy  Company. 

e.  Name  of  Project:  National  Fish 
Hatchery  Conduit  at  .Norfolk  Dam. 

f.  Location:  On  Norfolk  Lake  in  Baxter 
County,  Arkansas, 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  5§791(a)-825(r). 
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h.  Contact  Person:  Mr.  Doyle  W. 
loiies,  P.O.  Box  225.  Jones  Mill. 
Arkansas  72105. 

i  Comment  Date:  August  5. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers'  Norfolk  Dam 
.-ind  Reservoir  and  the  existing  U.S.  Fish 
and  WildliTe  Service'3  National  Fish 
Hatchery  and  would  consist  of:  (1)  a 
proposed  powerhouse  20  feet  long  and 
20  feet  wide  to  be  located  on  the 
h.itchery  water  supply  conduit  and 
which  would  contain  one  turbine/ 
generator  with  a  rated  capacity  of  280 
kW;  (2)  a  new  480-vol't  transmission  line 
approximately  500  feet  long;  and  (3) 
appurtenant  facilities.  The  estimated 
average  annual  energ^  produced  by  the 
project  would  be  2.216.400  kWh 
operating  under  a  hydraulic  head  of  125 
feet.  Project  power  would  be  sold  to  the 
Arkansas  Power  and  Light  Company. 

k.  This  notice  also  Consists  of  the 
following  standard  paragraphs;  A5.  A7. 
A9.  B.  C.  &  D2.  I 

1,  Proposed  Scope  of  Studies  under 
Permit;  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
IS  24  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis.  preparatio\4of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  SlO.OOO. 

17  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  9083-OtX) 

c.  Date  Filed:  April  1.1985. 

d.  Applicant:  Burlington  Energy 
Development  Associates. 

e.  Name  of  Project:  Dalton  Dam  No.  6. 

f.  Location:  East  Branch  Mousatonic 
River  in  Berkshire  Cpunty. 
Massachusetts. 

g.  Filed  Pursuant  tio:  Federal  Power 
Act,  10U.S.C.  §§79Ha)-825lr). 

h.  Contact  Person:  Mr.  John  R. 
Anderson.  64  Blanchard  Road, 
Burlington.  MA  01803. 

i.  Comment  Date:  August  5,  1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  an  existing 
20-fool-high,  75-foot-long  concrete  dam 
owned  by  Byron  Weston  Co.  Inc.:  (2)  an 
existing  reservoir  with  a  surface  area  of 
80.1KX)  square  feet  and  a  storage 
capacity  of  40.000  cubic  feet  at  water 
surface  elevation  1,116  feet  MSL;  (3)  a 
proposed  powerhouse  at  the  base  of  the 
dam  containing  a  generating  unit  with  a 


rated  capacity  of  140-kW;  and  (4)  a 
proposed  50-fopt-long  transmission  line 
tying  into  the  existing  Western 
Massachusetts  Electric  Company 
System.  The  Applicant  estimates  a- 
610.000  kWh  average  annual  energy 
production. 

k.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
.Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  18- 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  the  permit  would  be 
$8,500. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  B.  C.  &  D2. 

18  a.  Type  of  Application;  Minor 
License. 

b.  Project  No:  6758-003. 

c.  Date  Filed:  October  15, 1984. 

d.  Applicant:  Holden  Village.  Inc. 

e.  Name  of  Project:  Railroad  Creek. 

f.  Location;  On  Railroad  Creek, 
tributary  to  Lake  Chelan,  in  Chelan 
County.'Washington.  and  affecting  lands 
within  the  Wehatchee  National  Forest. 

g.  Filed  Pursuant  to;  16  U.S.C. 
§§791(a)-825(r). 

h.  Contact  Person;  Mr.  Roger  D. 
Ockfen.  Holden  Village.  Inc.  Chelan. 
W  A  98816. 

i.  Comment  Date;  August  2.  1985. 

j.  Description  of  Project;  The  proposed 
run-of-river  project  would  consist  of:  (1) 
a  6.5-foot-high.  50-foot-long  concrete- 
wood  buttress  diversion  weir;  (2)  a 
5.3(K)-foot-long,  30-inch-diamcter  steel 
penstock;  (3)  a  powerhouse  containing 
one  generating  unit  rated  at  325  kW:  (4) 
a  4.5-mile-long  transmission  line;  and  (5) 
an  access  road.  The  average  annual 
energy  generation  is  estimated  to  be  2.6 
million  kWh.  Applicant  estimates  that 
the  project  cost  would  be  S030,000. 

This  application  has  been  accepted 
for  filing  as  of  January  9.  1984.  the 
submittal  date  of  the  Applicant's 
originally  accepted  exemption 
application  pursuant  to  Snowbird.  Ltd.. 
28  FERC  t  61.062  issued  July  18.  1984. 

k.  Purpose  of  Project:  Project  energy 
would  be  utilized  to  provide  Holden 
Village  vvith  a  reliable  source  of  electric 
power  during  the  winter  months. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A9.  B.  C. 
andDl. 


19  a.  Type  of  Application:  Minor 
License. 

b.  Project  No:  8535-000. 

c.  Date  Filed:  August  20. 1984. 

d.  Applicant;  Greenwood  Ironworks. 

e.  Name  of  Project:  Baltersea  Dam. 

f.  Location;  On  the  Appomattox  River 
in  Chesterfield  and  Dinwiddie  Counties, 
Virginia. 

g.  Filed  Pursuant  to;  Federal  Power 
Act.  16  U.S.C.  791{a)-825(r). 

h.  Contact  Person;  Joshua  Greenwood. 
420  Grove  Avenue,  Petersburg.  Virginia. 

i.  Comment  Date:  August  5.  1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  an  existing 
concrete  dam  about  365  feet  long, 
varying, between  3  and  4  feet  in  height; 
(2)  an  existing  reservoir  with  a  water 
surface  area  of  3  acres  and  a  storage 
capacity  of*9  acre-feet  at  elevation  29 
feet  m.s.l.;  (3)  an  existing  power  canal 
1700  feet  long  with  width  varying  from 
30  to  50  feet  and  depths  varying  from  4 
to  6  feet,  lined  along  its  sides  with 
masonry  or  rip-rap.  and  with  a  gravel 
bed  and  occasional  bedrock  outcrops: 
(4)  an  existing  concrete  penstock  12  feet 
wide.  4  feet  in  height,  and  75  feet  long, 
leading  to  proposed  powerhouse  number 
1;  (5)  an  existing  stone  lined  channel  12 
feet  wide.  10  feet  deep,  and  65  feet  long, 
leading  to  proposed  powerhouse  number 
2;  (6)  two  new  powerhouses  with  a  total 
installed  capacity  of  500  kW. 
Powerhouse  No.  1  will  be  about  29  feet 
by  18  feet,  and  will  house  one  generating 
unit  with  an  installed  capacity  of  150 
kW.  Powerhouse  No.  2  will  be  about  17.5 
feet  by  14  feet  and  will  house  two 
generating  units  at  175  kW  each;  (7)  new 
transmission  lines  as  follows;  (a)  120 
feet  of  underground  line  at  2.3  kV 
connecting  the  two  powerhouses,  (b)  55 
feel  of  line  at  2.3  kV  connecting 
Powerhouse  No.  1  to  a  new  transformer 
house,  and  (c)  65  feet  of  line  at  13.2  kV 
from  the  transformer  house  to  the 
existing  VEPCO  line;  and  (8) 
appurtenant  facilities.  The  .Applicant 
estimates  that  the  average  annual 
energy  generation  would  be  2.584.200 
kWh. 

I.  Purpose  of  Project:  Applicant 
anticipates  that  project  energy  will  be 
sold  to  the  Virginia  Electric  Power 
Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs;  A3.  A9. 
B.  C.  and  D2. 
20  a.  Type  of  Application:  Preliminary 

Permit. 

b.  Project  No.:  9129-000. 

c.  Date  Filed:  April  25, 1985. 

d.  Applicant:  Burlington  Energy 
Development  Associates. 

e.  Name  of  Project;  Otis. 
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f.  Location:  Fall  River  in  Berkshire  and 
Hiimpden  Counties.  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  5  7ai(aM25(r). 

h.  Contact  Person:  Mr.  |ohn  R. 
Anderson  and  Mr.  Joseph  D.  Brosfmeyer. 
Uu.  linsfon  Er.rr^y  Development 
Associates.  64  Blanchard  Road. 
Burlinj?ton.  MA  01803. 
•  i.  Comment  Date:  August  5.  1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
31-foot-high.  500-foot-long  rockfill 
gravity  dam:  (2)  a  reservoir  with  a 
surface  area  of  850  acres,  a  storage 
capacity  of  11.478  acre-feet,  and  a 
normal  wafer  surface  elevation  of  1.421 
feet  m  s.l.:  (J)  an  existing  concrete  and 
steel  intake  structure;  |4)  a  new  3.500- 
foot-long.  2.5-foot-diamcter  steel 
penstock;  (5)  a  new  masonry 
pt'werhouse  containing  two  generating 
units  with  a  c;ipacit>  of  250  kW  each  for 
a  total  installed  capacity  of  500  kW;  (6) 
a  new  transmission  line.  200  feet  long; 
and  (7)  appurtenant  facilities.  The 
Applicant  estimates  the  average  annual 
generation  would  be  2.200.000  kWh.  The 
existing  dam  is  owned  by  the 
Cor.imonweLilth  of  Massachusetts. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  the  Western 
Massachuseits  Electric  Company. 

1.  This  notict^  also  consists  of  the 
r.iilowing  st;inJard  paragraphs:  A5.  A7, 
A9.  B.  C,  ani^D2. 

m.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
dors  not  authorize  construction. 
Applicant  sei?ks  issuu.nce  of  a 
preliminary  permit  for  a  period  of  18 
n.Diihs  during  which  time  Applicant 
would  investij»aie  project  design 
jltcrridfives.  financial  fnasibility. 
i  .ivironmentai  effects  of  pioject 
.:.)ns{ructioR  and  operation,  and  project 
pu%\or  po!en!irtl.  Deprniiin^  u;,on  the 
>)i.lcome  of  thj  studies,  the  Applicant 
u«..'d  decide  whether  to  proceed  with 
:■.:  application  for  FERC  license. 
.At-piicant  esti.Tu.'es  that  iho  cost  of  the 
.'■ti.dies  under  permit  would  be  i23  i")00. 

21  a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  7014-001. 

c.  Date  Filed;  Septe.'nber  2H.  1964. 

d.  Applicant:  Milk  River  Irrigation 
Pislriuls.  ' 

e.  Nd.me  of  Project:  Fresno  Dam 
Power. 

i.  Location:  At  the  U.S.  Bureau  of 
Reclamations  Fresno  Dam  and  reservoir 
on  the  Milk  River  in  Hill  County, 
Nf'.intana. 

g.  Filed  Pursr.  ■nf  to:  Federal  Power 
Act,  16  U.S.C  §§  791(a)— 825(r). 

h.  Contact  Person:  Mr.  Sever  Enkerud, 
Tampico  Ro'ite,  Glasgow.  MT  59230. 

i  Comment  Date:  August  5, 1983. 


j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  Fresno 
Dam  and  reservoir  and  would  consist  of: 
(1)  A  concrete-encased  bifurcation  near 
the  downstream  end  of  one  of  the  two 
existing  outlet  pipes;  (2)  a  180- foot  long, 
10- foot-diameter  penstock;  (3)  a  40-foot 
by  35  foot  reinforced  concrete 
powerhouse  containing  a  generating  unit 
rated  at  3  M\V  producing  an  estimated 
average  annual  output  of  9.3  GVVh;  (4)  a 
tailrace  to  the  Milk  Riven  (5)  a  17,000- 
footlong.  69-kV  transmission  line;  and 
(6)  an  existing  access  road.  Recreational 
enhancement  would  consist  of  providing 
a  2,000-square-fool  parking  area 
adjacent  to  the  powerhouse  for 
fishermen,  hunters,  and  other  uses.  The 
estimated  project  cost  as  of  September 
1984  is  $3,600,000.  This  application  was 
filed  pursuant  to  a  preliminary  permit. 

k.  Purpose  of  Project:  Project  power 
would  be  sold.  ' 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B.  C,  and  Dl. 

22  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  9155-000. 

c.  Date  Filed:  May  1, 1985. 

d.  Applicant:  Manhattan  Associates. 

e.  Name  of  Prcject:  Tuttle  Creek 
Hydro  Project. 

f.  Location:  On  the  Big  Blue  River  near 
Manhattan.  Riley  County  Kansas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  i  791(a)-«^5(r). 

h.  Contact  Person:  Mr.  Tom  Forbes. 
P  O.  Box  421,  Mercer  Island,  VV.A  98O40, 

i.  Commt.it  Date:  August  5,  1985. 

j.  Description  of  Project:  The  p.oposed 
project  would  utilize  the  U.S.  Army 
Corps  of  Engineers"  Tuttle  Creek  Dam 
and  Reservoir,  and  would  consist  of:  (1) 
a  new  800-foot-long  steel  penstock 
approximately  18  feet  in  diameter:  (2)  a 
new  75-foot  long  and  60  foot-wide 
powerhoj.'je  located  on  the  south  side  of 
the  existing  s'ilLng  basin;  (3)  a  npw  34.5- 
kV  transm'ssinn  line  approximately  1- 
mi!e  Ici.g:  and  (4)  appurtenant  faiilities. 
Applicant  estimates  the  tot.il  capacity  of 
the  proie;,t  to  be  14.750  kVV.  and  the 
average  annua!  generation  to  be  56,690 
MVVh.  A!!  energy  generated  would  be 
sold  to  a  local  utility  company. 

k.  This  notice  also  consists  of  the 
following  st-indard  paragraphs:  A5.  A7. 
A9.  B,  C,  and  D2. 

1.  Proposed  Scope  of  Studies  under 
Permit:  A  prelimi.nary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  environmental  effects  of 
project  construction  and  operation,  and 
project  power  potential.  Depending  upon 


the  outcome  of  the  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  an  application  for  FERC 
license.  Applicant  estimates  that  the 
cost  of  the  studies  under  permit  would 
be  S125,000. 

23  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No;  9149-000. 

c.  Date  Filed:  May  1, 1985. 

d.  Applicant:  Riley  Associates. 

e.  Name  of  Project:  Milford  Hydro 
Project. 

f.  Location:  On  the  Republican  River 
near  Junction  City.  Geary  County, 
Kansas. 

g  Filed  Pursuant  to:  Federal  Power 
Act,  16  U  S.C.  S  791(a)-«25(r), 

h.  Contact  Person:  Mr.  Tom  Forbes, 
P.O.  Box  421,  Mercer  Island,  WA  98040, 

i.  Comment  Date:  August  5, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  U.S.  Corps  of 
Engineers'  Milford  Dam  and  Reservoir, 
and  would  consist  of;  (1)  a  new  640-foot- 
long  steel  penstock  approximately  19 
feet  in  diameter;  (2)  a  new  powerhouse 
located  on  the  south  side  of  an  existing 
stilling  basin  with  an  installed  capacity 
of  14.6  .MW;  (3)  a  proposed  12.5-kV 
transmission  line  approximately  .5-mile 
long;  appifftenant  facilities.  Applicant 
estimates  the  a\crage  annual  generation 
to  he  18,300  MWh.  ;\!I  energy  produced 
w  il  be  sold  to  a  local  utility  company. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  B.  C.  and  D2. 

1.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
docs  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  ti.me  .Applicant 
would  investigate  project  desi{jn 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  wiih 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $125,000. 

24.a.  Type  of  Application:  Minor 
License. 

b.  Project  No,:  7211-002. 

c.  Date  Filed:  September  24, 1984. 

d.  Applicant:  Vernon  L.  &  Betty  J. 
Herzinger. 

e.  Name  of  Project:  Twin  Eagle  Power. 

f.  Location:  On  Salmon  Falls  Creek, 
tributary  to  the  Snake  River,  in  Twin 
Falls  County,  Idaho. 

g.  Filed  Pursuant  to:  16  U.S.C. 
i§791(a)-825[r). 
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h.  Contact  Person:  Vernon  L.  &  Betty  J. 
Herzinger.  408  11th  Avenue  North,  Duhl, 
ID  83316. 

i.  Comment  Date:  August  5, 1985. 
j.  Description  of  Project:  The  proposed 
run-of-river  project  would  consist  of:  (1) 
a  195-foot-long,  12-root-high 
concrelecore  rockfill  dam  having 
spillway  crest  elevation  2937  feet  and 
having  a  fish  ladder;  (2)  a  reservoir 
having  a  surface  area  of  2.13-acrcs  and  a 
gross  storage  volume  of  10  acre-feet  at 
spillway  crest  elevation;  (3)  a  screened 
reinforced-concrete  intake  structure 
along  the  left  (west)  bank;  (4)  an  862- 
foot-long,  96-inch-diameter  corrugated- 
metal-pipe  penstock;  (5)  a  powerhouse 
containing  five  generating  units  each 
rated  at  80-kW  operated  at  a  head  of 
2u.5  feet  and  at  a  flow  of  52  cfs:  (6)  a 
tailrace:  (7)  a  1,000-foot-long,  34.5-kV 
underground  transmission  line;  and  (8)  a 
0.67-mile  long.  20-foot-wide  gravel- 
surface  access  road.  The  project  would 
;iffect  17.16  acres  of  U.S.  lands  under  the 
jurisdiction  of  the  Bureau  of  Land 
Management. 

This  application  has  been  accepted 
for  filing  as  of  April  11, 1983,  the 
submittal  date  of  the  Applicant's 
originally  accepted  exemption 
application  pursuant  to  Eagle  Power 
Company,  28  FERC  fl  61,061  issued  July 
18, 1984. 

k.  Purpose  of  Project:  Project  energy 
would  be  sold  to  Idaho  Power  Company. 
Applicant  estimates  that  the  average 
annual  energy  generation  would  be 
2.600.000-kWh  and  that  the  total  project 
cost  would  be  $682,100. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A9.  B,  C, 
i!;-dD2. 

25.a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9021-000. 

c.  Date  Filed:  March  12, 1985. 

d.  Applicant:  JDJ  Energy  Company. 

e.  Name  of  Project:  National  Fish 

I  tatchery  Conduit  at  Greers  Ferry  Dam. 

f.  Location:  On  Greers  Ferry  Lake  in 
Cleburne  County,  Arkansas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Contact  Person:  Mr.  Doyle  W. 
Jones.  P.O.  Box  225,  Jones  Mill, 
Arkansas  72105. 

i.  Comment  Date:  August  2, 1985. 

j.  Description  of  Project:  The  proposf^d 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers'  Greers  Ferry 
Dam  and  Reservoir  and  the  existing  U. 
S.  Fish  and  Wildlife  Service's  National 
Fish  Hatchery  and  would  consist  of:  (1) 
a  proposed  powerhouse  20  feet  long  and 
20  feet  wide  to  be  located  on  the 
hatchery  intake  conduit  and  which 
would  contain  one  turbine/generator 
with  a  rated  capacity  of  250  kW;  i2j  a 


new  480-volt  transmission  line 
approximately  2,000  feet  long;  and  (3) 
appurtenant  facilities.  The  estimated 
average  annual  energy  produced  by  the 
project  would  be  1,963,100  kWh 
operating  under  a  hydraulic  head  of  140 
feet.  Project  power  would  be  sold  to  the 
Arkansas  Power  and  Light  Company. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B,  C  &  D2. 

\.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  24  months.  The  term  of  the  proposed 
preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $10,000. 

26  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  9023-000. 

c.  Date  Filed:  March  12, 1985. 

d.  Applicant:  JDj  Energy  Company. 

e.  Name  of  Project:  Shepherd  of  the 
Hills  State  Trout  Hatchery  Conduit. 

f.  Location:  On  Table  Rock  Lake  in 
Taney  County,  Missouri. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Contact  Person:  Mr.  Doyle  W. 
Jones,  P.O.  Box  225,  Jones  Mill. 
Arkansas  72105. 

i.  Comment  Date:  August  5, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers'  Table  Rock 
Dam  and  Reservoir  and  would  consist 
of:  (1)  an  existing  fish  hatchery  conduit; 
(2)  a  proposed  powerhouse  20  feet  long 
and  20  feet  wide  to  be  located  on  the 
hatchery  water  supply  conduit  and 
which  would  contain  one  turbine/ 
generator  with  a  rated  capacity  of  261 
kW;  13)  a  new  480-volt  transmission  line 
approximately  1,500  feet  long;  and  (4) 
appurtenant  facilities.  The  estimated 
average  annual  energy  produced  by  the 
project  would  be  2,061.500  kWh 
operating  under  a  hydraulic  head  of  165 
feet.  Project  power  would  be  sold  to  the 
Empire  District  Electric  Company. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B,  C  &  D2. 

I.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  24  months.  The  work  proposed  under 


the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
sliidy  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $10,000. 

27  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8889-000. 

c.  Date  Filed:  January  22, 1985. 

d.  Applicant:  Cordova  Electric 
Cooperative,  Inc. 

e.  Name  of  Project:  Humpback  Creek. 

f.  Location:  On  Humpback  Creek,  near 
the  town  of  Cordova,  Alaska,  within 
Chugach  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 

h.  Contact  Person:  Mr.  Ronald  O. 
Goodrich.  President,  Cordova  Electric 
Cooperative,  Inc.,  P.O.  Box  20,  Cordova. 
Alaska  99574. 

i.  Comment  Date:  August  5, 1985. 

J.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  a  10-foot- 
high  wood  crib  diversion  dam  at  an 
elevation  of  415  feet;  (2)  a  36-inch- 
diameter,  6,600- foot-long  flume:  (3)  a  .30- 
inch-diameter,  700-foot-long  penstock; 
(4)  a  powerhouse  containing  two 
generating  units  with  a  total  rated 
capacity  of  800  kW  operating  under  a 
head  of  350  feet;  (5)  a  20-foot-long 
concrete  tailrace;  and  (6)  a  12.4-kV 
transmission  line  tying  into  the  Cordova 
Electric  Cooperative's  existing  line.  The 
average  annual  energy  output  would  be 
3.296  MWh. 

A  preliminary  permit,  if  issued  does 
not  authorize  construction.  The 
Applicant  seeks  a  36  month  permit  to 
study  the  feasibility  of  constructing  and 
operating  the  project.  No  new  access 
road  will  be  needed  for  the  purpose  of 
conducting  these  studies.  The  estimated 
cost  for  conducting  these  studies  is 
$50,000. 

k.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  Cordova 
Electric  Cooperative,  Inc. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6.  A7, 
A9.  B,  C  and  D2. 

28  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  9148-000. 

c.  Date  Filed:  May  1, 1985. 

d.  Applicant:  Topeka  Associates. 

e.  Name  of  Project:  Perry  Dam  Hydro 
Project. 

f.  Location:  On  the  Delaware  River 
near  Topeka,  Jefferson  County,  Kansas. 
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J?.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §  791(a)-fl25(r). 

h.  Contact  Person:  Tom  Fort)es.  P.O. 
i3<»x  421.  Mercer  Island.  WA  9«040. 

i.  Comment  Date:  Auj{ust  5. 19«5. 

j.  Description  of  Project:  The  propoaid 
prt)ject  would  utilize  the  U.S.  .^rmy 
Corps  of  Engineers"  Perry  Dam  and 
luike.  and  would  consist  of:  (1)  a  new 
500-foot-long  steel  penstock 
approximately  21.5  feet  in  diameter;  (2) 
a  new  powerhouse  located  on  the 
southwest  side  of  an  existing  stilling 
basin  with  an  installed  capacity  of  5,800 
kW;  (3)  a  proposed  12.5-kV  transmission 
line  or  equivalent  approximately  .5-mile 
long:  and  (4)  appurtenant  facilities. 
Applicant  estimates  the  average  annual 
generation  to  be  approximately  15.300 
MWh.  All  energy  produced  will  be  sold 
to  a  local  utility  company. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  B.  C.  and  D2. 

1.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives.  Hnancial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license.  • 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $125,000. 

29  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  9099-000. 

c.  Date  Filed:  April  8.  1985. 

d.  Applicant:  Trans  Mountain 
Construction  Co. 

e.  Name  of  Project:  Peru  Creek  Hydro 
Power. 

f.  I^ocation:  On  Peru  Creek  in  Summit 
County.  Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use.  §  791(a)-825(r). 

h.  Contact  Person:  Mr.  Herbert  C. 
Young.  Trans  Mountain  Construction 
Co  .  123  S.  Paradise  Road.  Golden, 
Colorado  80401. 

i.  Comment  Date:  August  5.  1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  a  new 
diversion  dam  about  5  feet  high  and  25 
feet  long:  (2)  an  impoundment  with 
negligible  storage  capacity:  (3)  a  new  3- 
fool  diameter  penstock  approximately 
1.850  feet  long;  (4)  a  new  powerhouse 
approximately  24  feet  by  20  feet  housing 
two  turbine-generator  units  with  a  total 
installed  capacity  of  500  kW:  (5)  a 
proposed  tailrace;  (6)  approximately 
4,900  feet  of  new  tr:<nsmission  line  at  25 


kV;  and  (7)  appurtentant  facilities. 
Applicant  estimates  that  the  average 
annuafigeneration  would  be  900.000 
kWh.  All  land  within  the  project 
boundary  is  administered  by  the  U.S. 
Forest  Service.  Arapahoe  National 
Forest. 

k.  Purpose  of  Project:  The  Applicant 
anticipates  that  project  energy  will  be 
sold  to  the  Public  Ser\ice  Company  of 
Colorado. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6.  A7. 
A9.  B.  C.  and  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  18 
months  during  which  time  it  would 
prepare  studies  of  the  hydraulic, 
construction,  economic,  environmental, 
historic  and  recreational  aspects  of  the 
project.  Depending  on  the  outcome  of 
the  studies.  Applicant  would  prepare  an 
application  for  an  FERC  license. 
Applicant  estimates  the  cost  of  the 
studies  under  the  permit  would  be 
$80,000.  Applicant  will  conduct  field 
surveys  for  the  proposed  structures. 

30  a.  Type  of  Application:  Exemption 
(5MW  or  less). 

b.  Project  No.:  8764-000. 

c.  Date  Filed:  December  3. 1984. 

d.  Applicant:  San  Gabriel 
Hydroelectric  Partnership. 

e.  Name  of  Project:  San  Gabriel  Dam 
Hydroelectric  Project. 

f.  Location:  On  San  Gabriel  River, 
within  Angles  National  Forest,  in  Los 
Angeles  County.  California. 

g.  Filed  Pursuant  to:  Section  408  of 
Energy  Security  Act  of  1980.  (16  U.S.C. 
§§  2705  and  2708  as  amended]. 

h.  Contact  Person:  Mr.  Edwin  E. 
Hudson.  Oscar  I.<irson  and  Associates. 
P.O.  Box  3806.  Eureka.  CA  95501. 

i.  Comment  Date:  luly  26. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  Los  Angeles 
County  Flood  Control  District's  existing 
405-foot-high  San  Gabriel  No.  1  Dam 
and  Reservoir  (with  water  surface 
elevation  of  1,453  feet).  The  outlet  works 
of  the  dam  include  four  individual  pipes 
(51  inches.  96  inches,  123  inches  and  123 
inches  in  diameter)  with  energy 
dissipating  valves  at  the  discharge  to  the 
San  Gabriel  River.  Connected  to  the  51- 
inch-diameter  and  96-inch-diameter 
pipes  are  pipe  tees  with  Pelton  valves 
that  redirect  water  to  a  side  channel 
known  as  the  Azusa  Conduit. 

The  proposed  project  would  include 
two  units.  Unit  «1  would  involve  a  new 
connect  to  the  96-inch-diameter  outlet 
pipe  and  routing  water  through  a  48- 
inch-diameter.  120-foot-long  pipe  to  a 
3.900-kVV-generating  unit  before 


discharging  into  the  San  Gabriel  River. 
Unit  «2  would  involve  replacing  a 
Pelton  valve  and  a  20-foot-long  section 
of  the  51-inch-pipe  to  the  Azusa  Conduit 
with  a  1.050-kW-generating  unit.  The 
units  «1  and  -2  will  be  operated  under 
heads  of  270  and  190  feet,  respectively. 

Due  to  the  interrelationship  of  this 
proposed  project  with  licensed  Project 
No.  1250.  this  application  will  be 
processed  concurrently  with  the 
application  for  new  license  for  Project 
No.  1250. 

k.  Purpose  of  Project:  The  estimated 
annual  generation  of  11.5  millions  kWh 
will  be  sold  to  a  local  utility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Al,  A9, 
B.  C,  &  D3a. 

Competing  Applications 

Al.  Exemption  for  Small 
Hydroelectric  Power  Project  under  5MW 
Capacity — Any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  application  must  submit 
to  the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  application,  either  a 
competing  license  or  conduit  exemption 
application  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project,  or  a 
notice  of  intent  to  file  such  an 
application.  Any  qualified  small 
hydroelectric  exemption  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  small  hydroelectric 
exemption  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  license,  conduit  exemption, 
or  small  hydroelectric  exemption 
application  no  later  than  120  days  after 
the  specified  comment  date  for  the 
particular  application.  Applications  for 
preliminary  permit  will  not  be  accepted 
in  response  to  this  notice. 

A2.  Exemption  for  Small 
Hydroelectric  Power  Project  under  5MW 
Capacity — Any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  application  must  submit 
to  the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  application,  either  a 
competing  license  or  conduit  exemption 
application  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project,  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license  or 
conduit  exemption  application  no  later 
than  120  days  after  the  specified 
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comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  and  small  hydroelectric 
exemption  will  not  be  accepted  in 
response  to  this  notice. 

A3.  License  or  Conduit  Exemption — 
Any  qualified  license,  conduit 
exemption,  or  small  hydroelectric 
exemption  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  application,  either  a 
competing  license,  conduit  exemption, 
or  small  hydroelectric  exemption 
application,  or  a  notice  of  intent  to  file 
such  an  application.  Submission  of  a 
timely  notice  of  intent  allows  an 
interested  person  to  file  the  competing 
license,  conduit  exemption,  or  small 
hydroelectric  exemption  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

This  provision 4s  subject  to  the 
following  exceptions:  if  an  application 
described  in  this  notice  was  filed  by  the 
preliminary  permittee  during  the  term  of 
the  permit,  a  small  hydroelectric 
exemption  application  may  be  filed  by 
the  permittee  only  (license  and  conduit 
exemption  applications  are  not  affected 
by  this  restriction). 

A4.  License  or  Conduit  Exemption — 
Piibiic  notice  of  the  filing  of  the  initial 
license,  small  hydroelectric  exemption 
or  conduit  exemption  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
applications  or  notices  of  intent.  In 
accordance  with  the  Commission's 
regulations,  any  competing  application 
for  license,  conduit  exemption,  small 
hydroelectric  exemption,  or  preliminary 
permit,  or  notices  of  intent  to  file 
Ci-mpefing  applications,  rriust  be  filed  in 
response  to  and  in  compliance  with  the 
pubhc  notice  of  the  intital  license,  small 
liydroe'ectric  exemption  or  conduit 
exe.Tiptijn  application.  No  competing 
applications  or  notices  of  intent  may  be 
filed  in  response  to  this  notice. 

A5.  Preliminary  Permit:  Evistir.g  Dam 
or  Natural  Water  Feature  Project — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  at  an  existing  dam  or 
na'ural  water  feature  project,  must 
Gubmit  the  compftina  application  to  ihe 
Commission  o;.  c>r  before  30  days  after 
the  sp?icifiad  coiiinienl  date  for  tlie 
particular  application  (see  18  CFR  4.30 
to  4.33  (1982)).  A  notice  of  intent  to  file  a 
competing  application  for  preliminary 
permit  will  not  be  accepted  for  filing. 


A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.33  (a)  and  (d). 

A6.  Preliminary  Permit:  No  Existing 
Dam — Anyone  desiring  to  file  a 
competing  application  for  preliminary 
permit  for  a  proposed  project  where  no 
dam  exists  or  where  there  are  proposed 
major  modifications,  must  submit  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application,  Ihe  competing  application 
itself,  or  a  notice  of  intent  to  file  S'lch  an 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  preliminary 
permit  application  no  la»er  than  60  days 
after  the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.33  (a)  and  (d). 

A7.  Preliminary  Permit — Except  as 
provided  in  the  following  paragraph,  any 
qualified  license,  conduit  exemption,  or 
small  hydroelectric  exemption  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  license,  conduit  exemption, 
or  small  hydroelectric  exemption 
application  or  a  notice  of  intent  to  file 
such  an  application.  Submission  of  a 
timely  notice  of  intent  to  file  a  license, 
conduit  exemption,  or  small 
hydroelectric  exemption  application 
allows  an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application. 

In  addition,  any  qualified  license  or 
conduit  exeiBption  applicant  desiring  to 
file  a  coni^|ing  application  may  file  the 
subject  appltcation  until:  (1)  A 
preliminary  permit  with  which  the 
subject  license  or  condnit  exem.plion 
application  would  compete  is  issued,  or 
(2)  the  earliest  speciHed  comment  date 
for  any  license,  conduit  exemption,  or 
small  hyrdoelectric  exemption 
application  with  which  the  subject 
license  or  conduit  exemption  application 
would  compete:  whichever  ocr  urs  first. 

A  competing  license  applicaticn  m.ust 
conform  with  18  CFR  4.33  (a)  and  (d) 

A3.  Preliminary  Permit — Public  notice 
of  filing  of  the  initial  preliminary  permit 
application,  which  has  already  been 
given,  established  the  due  date  for  filing 
competing  preliminary  permit 
applications  on  notice?  of  intent.  Any 
competing  preliminary  perm.it 
application,  or  notice  of  intent  to  file  a 
competing  preliminary  permit 
application,  must  be  filed  in  respor.se  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  pennit 


application.  No  competing  preliminary 
permit  applications  or  notices  of  intent 
to  file  a  preliminary  permit  may  be  filed 
in  response  to  this  notice. 

Any  qualified  small  hydroelectric 
exemption  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Com.mission,  on  or  before  the 
specified  com.ment  date  for  the 
particular  application,  either  a 
competing  small  hydroelectric 
exemption  application  or  a  notice  of 
intent  to  file  such  an  appiication. 
Submission  of  a  timely  notice  of  intent 
to  file  a  small  hydroelectric  exemption 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application. 

In  addition,  any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
tile  a  competing  application  may  file  the 
subject  application  until:  (1)  A 
preliminary  permit  with  which  the 
subject  license  or  conduit  exemption 
application  would  compete  is  issued,  or 
(2)  the  earliest  specified  comment  date 
for  any  license,  conduit  exemption,  or 
small  hydroelectric  exemption 
application  with  which  the  subject 
license  or  conduit  exemption  application 
would  compete;  whichever  occurs  first. 

A  competing  license  application  must 
conform  with  18CFR  4.33  (a)  and  (d). 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  m.ay  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  license,  sm.all 
hydroelectric  exemption,  or  conduit 
exemption  application,  and  be  served  on 
the  applirant(s)  named  in  this  public 
notice. 

B.  Communts.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  |§  385.210,  .211, 
.214.  In  determinig  the  appropriate 
action  to  take,  the  Com.mission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  m.ay  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  da»e  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must. bear  in  all 
capital  letters  the  title  ■COMMENTS". 

"NOTICE  OF  INTENT  TO  FILE 


23312 


Feder.il  R<-j;ister  /  Vd!.  r>0.  No.  117  /  Tiirsdiiy.  Iiine  10,  IflHS  /  Notices 


COMI'FTING  APPLICATION". 
"CUMI'KTINU  APPLICATION". 
•  PRO  I  KST  •  or  "MOTION  lO 

1\  1  KRVFNF ".  as  applic.iblc.  and  llitr 
Projcit  Number  of  the  p.irlicular 
iipplii  ation  to  which  the  fiUn^  is  in 
response.  Any  of  the  above  documcnls 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
thf  Commission's  regulations  to: 
Kenneth  K.  Plumb.  Secretary.  Federal 
Fnergy  Regulatory  Commissit)n,  825 
North  Capitol  Street,  NF...  Washmgt«)n. 
D.C.  J0426.  An  additional  copy  must  be 
sent  to:  Fred  E.  Sprmgi^r.  Chij;f.  Projj.-ct 
Management  Branch.  Division  of 
llydropower  Licensing.  Federal  Fnergy 
Regulatory  Commission.  Room  2()8  R13  at 
the  above  address.  A  copy  of  any  notice 
of  intent,  competing  application  or 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Ul.  .\,;rncy  Comniriiis — Federal. 
State,  and  local  agencies  that  receive 
this  notice  through  direct  mailing  from 
the  Commission  are  requested  to 
provide  comments  pursuant  to  thi; 
Federal  Power  Act.  the  Fish  and 
Wildlife  Coordination  Act.  the 
Endangered  Species  Act,  the  National 
Historic  Preservation  Act,  the  Historical 
and  Archeological  Preservation  Act.  the 
National  Environmental  Policy  Act.  Pub. 
L.  No.  88-29.  and  other  applicable 
statues.  No  other  formal  request  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant  If  an  agency  does 
not  file  comments  with  the  Commission 
within  the  time  set  for  filing  comments, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  ag»'ncy's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

IJ2.  A};ency  Comments — Federal. 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3.  Agency  Comments — The  U.S.  Fish 
and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Came  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
Section  408  of  the  Energy  Security  Act  of 
1980.  to  file  within  60  days  from  the  date 
of  issuance  of  this  notice  appropriate 


terms  and  conditions  lu  protect  any  fish 
and  wildlife  resources  or  to  otherwise 
carry  out  the  provisions  of  the  Fish  and 
Wildlife  Coorination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period. 
th.it  agijncy  will  be  presumed  to  have 
none.  Other  Federal.  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  also  be  sent  to  the 
Applicant's  representatives. 

l)3b.  Afiency  Comments — The  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Game  agcncy(ies)  are 
requested,  for  the  purposes  set  forth  in 
Section  30  of  the  Federal  Power  Act,  to 
file  within  45  days  from  the  date  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  Hsh  and 
wildlife  resources  or  otherwise  carry  out 
the  provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  periud,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  comments  they 
may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Uated:  June  13.  1985. 
Kenneth  F.  Plumb. 
Secretary. 

\¥K.  Doc.  85-14829  Filed  6-17-85;  8:45  Hin] 
■IU.IMC  cooc  (riz-ot-M 


IDocket  Nos.  ERSS- 561-000  et  all 

Electric  Rate  and  Corporate 
Regulation  Filings;  Alabama  Power  Co. 
etal. 

June  12.  1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  commission: 

1.  Alabama  Power  Company 

|l)oi;l.el  No.  F.Rti,i-56 1-000] 

Take  notice  that  Alabama  Power 
Company  (•'APCO")  on  May  31, 1985 
tendered  for  filing  Amendment  No.  2 
and  Amendment  No.  3  to  its  Agreement 
for  Trar.smission  Service  to  Distribution 
Cooperative  Customers  of  Alabama 
Electric  Cooperative,  Inc.,  which 
Agreement  is  designated  APCO  Rate 
Schedule  FPC  No.  147.     . 

APCO  states  that  the  amendments  to 
the  Agreement  are  necessary  to  (1) 
define  properly  the  power  and  energy  to 
be  supplied  by  Alabama  Electric 
Cooperative,  Inc.;  and  (2)  to  esta'blish  a 
new  formula  rate  for  service  to  a  new 
delivery  point  to  be  served  under  the 
Agreement.  The  company  is  requesting 
that  Amendment  No.  2  be  permitted  to 
be  effective  February  1, 1985  and  that 
Amendment  No.  3  be  permitted  to  be 
effective  June  1. 1985. 

Copies  of  the  filing  were  served  upon 
Alabama  Electric  Cooperative,  Inc. 

Comment  date:  |une  24, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Kansas  Gas  and  Electric 

IDocket  Nos.  ER8.V62ft-008  and  ER84-131- 
0051 

Take  notice  that  on  |une  4. 1985, 
Kansas  Gas  and  Electric  Company 
submitted  for  filing  an  original  and  five 
(5)  copies  of  the  refund  report  fpr 
Augusta  and  Burlington,  Kansas  (Firm 
Power  Service),  Coffeeville,  Mulvance, 
Neodesha.  Wellington  and  Winfield. 
Kansas  (Firm  Power  and  Transmission 
Service),  and  Kansas  Power  and  Light 
Company.  Missouri  Public  Service 
Company.  Girard  and  Oxford,  Kansas, 
(CPWM  Service). 

The  refund  amounts  include  iriterest 
from  the  date  payment  was  received 
through  May  21. 1985  at  the  appropriate 
interest  rate  in  accordance  with  18  CFR 
S  35.18(a). 

Comment  date:  June  24, 1985.  in 
accordance  with  Standard  Paragraph  l\ 
at  the  end  of  this  notice. 

3.  Consumers  Power  Company 

[Docket  No  ES85-17-000| 

Take  notice  that  on  May  15. 1985, 
Consumers  Power  Company  (Applicant) 
filed  an  amendment  requesting  that  the 
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first  sentencj;  of  paragraph  (u)  of  the 
application  be  amended  to  include  the 
words  "or  guarantee"  preceding  the 
word  "secured"  and  on  May  22, 1985, 
filed  an  amendment  for  a  new  Oakway 
IV  construction  financing  agreement  in 
the  amount  of  $200  million  for  not  more 
than  one  year. 

Comment  date:  )une  30. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Arizona  Public  Service  Company 

lOockel  No.  KR3j-.W7-0O()| 

Take  notice  that  on  June  4, 1985. 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  Notice  of 
Cancellation  of  the  Operating  Letter 
Agreement  between  Electrical  District 
No.  6  (District)  and  APS.  FERC  Rate 
Schedule  No.  107,  which  provides  for  the 
banking  of  Arizona  Power  Authority 
energy  allocated  to  the  District. 

APis  requests  to  cancel  said 
Agreement  as  of  June  30, 1985,  pursuant 
to  its  terms. 

Copies  of  this  filing  have  been  served 
upon  ED-6  and  the  Arizona  Corporation 
Commission. 

Comment  date:  June  27, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Citizens  Utilities  Company 

IDocket  No.  F.S85-4O-0001 

Take  notice  that  on  June  3, 1985, 
Citizens  Utilities  Company  (Applicant) 
filed  an  application  with  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  section  204  of  the  Federal  Power  Act, 
in  connection  with  provision  of  funds  for 
the  refunding  of  outstanding  industries 
revenue  bonds  and  for  the  construction, 
extension  and  improvement  of  public 
utility  facilities  through  the  issuance  o/ 
up  to  $85,000,000  in  principal  amount  of 
industrial  development  revenue  bonds, 
special  purpose  revenue  bonds  and 
environmental  control  revenue  bonds 
(Bonds),  requesting  an  order  (a) 
authorizing  negotiations  with  one  or 
more  underwriters:  (b)  exempting  the 
issuance  of  Bonds  from  compliance  with 
competitive  bidding  requirements;  and 
(c)  authorizing  the  assumption  by  the 
Company  of  obligations  and  liabilities  in 
respect  of  the  Bonds,  on  terms  and 
conditions  to  be  negotiated. 

Comment  date;  July  2, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Connecticut  Light  and  Power 
Company 

IDocket  No.  t:R;J5-531-0001 

Take  notice  that  on  May  23, 1985  the 
Connecticut  Light  and  Power  Company 
tendered  for  filing  a  Notice  of 


Termination  of  rate  schedules  FI'C  No. 
NELCO  98,  FERC  No.  CLSP  298,  FERC 
No.  CL&P  2f)8.  FERC  No.  CL&P  286.  FRC 
No.  HELCO  97,  FERC  No.  HELCO  225, 
FPC  No.  HELCO  -71,  FERC  No.  HELCO 
205.  FPC  No.  HELCO  115,  FERC  No. 
HELCO  200,  FRC  No.  HELCO  68.  FRC 
No.  HELCO  114.  Notice  of  the  proposed 
termination  has  been  served  upon 
Burlington  Electric  Company,  Central 
Vermont  Public  Service  Corporation, 
Green  Mountain  Power  Company. 
Massachusetts  Municipal  Electric 
Company,  Montaup  Electric  Company, 
Western  Massachusetts  Electric 
Company,  Middleborough  Gas  &  tllectrie 
Company,  New  England  Power 
Company,  Northfield  Electric  Company, 
Public  Service  Company  of  New 
Hampshire,  Reading  Municipal  Light 
Department,  Village  of  Lyndonville 
Electric  Department  and  Washington 
Electric  Cooperative. 

Comment  date;  June  27, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Consumers  Power  Company 

IDocket  No.  ER85-548-0()0| 

Take  notice  that  Consumers  Power 
Company  on  May  30, 1984  tendered  for 
filing  two  revisions  to  the  annual  charge 
rate  for  charges  due  Consumers  Power 
Company  from  Wolverine  Power  Supply 
Cooperative,  Inc.  ("Wolverine"),  under 
the  terms  of  the  Blendon  Interconnection 
Facilities  Agreement  (designated 
Supplement  No.  3  to  Consumers  Power 
Company  Electric  Rate  Schedule  FERC 
No.  53). 

Consumers  Power  Company  states 
that  Subsection  2.4  of  the  Blendon 
Interconnection  Facilities  Agreement 
provides  for  an  annual  redetermination 
of  the  annual  charge  rate  to  be  charged 
by  Consumer  Power  Company  under  the 
Blendon  Interconnection  Facilities 
Agreement  and  that,  according  to 
Subsection  2.4,  the  redetermination  is  to 
be  made  as  of  January  1  of  each  year, 
effective  on  the  following  May  1. 

Consumers  Power  Company  stales 
that,  effective  May  1. 1985,  the 
redetermination  increases  the  annual 
charge  rate  from  21.16%  to  21.43%. 
Consumers  Power  Company  states  that 
this  increase  reflects  an  increase  in  the 
annual  carrying  charge  rate. 

Consumers  Power  Company  states 
that  the  annual  effect  of  the  increased  in 
fixed  charge  rate  is  an  increase  of 
approximately  $1,187. 

Comment  date:  June  27, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Florida  Power  &  Light  Company 

IDocket  No.  F.Rtt5-551-0(K)| 

Take  notice  that  on  June  3, 1985, 
Florida  Power  &  Light  Company  ( "FPI. ") 
tendered  for  filing  three  Agreements 
entitled;  (1)  Transmission  Service 
Agreement  Between  Florida  Power  h 
Light  Company  and  the  PMonda 
Municipal  Power  Agency 
("Transmission  Agreement ');  (2)  Partial 
Requirements  Service  Agreement 
.Among  Florida  Power  &  Light  Company, 
the  Florida  Municipal  Power  Agency, 
and  the  City  of  Jacksonville  Beach;  and 
(3)  Partial  Requirements  Service 
Agreement  Among  Florida  Power  & 
Light  Company,  the  Florida  Municipal 
Power  Agency,  and  the  City  of  Green 
Cove  Springs  (collectively,  (2)  and  (3) 
are  referred  to  as  the  "Partial 
Requirements  Agreements").  Under  the 
Transmission  Agreement,  FPL  has 
agreed  to  transmit  power  and  energy 
from  certain  generating  resources 
obtained,  or  anticipated  to  be  obtained, 
by  the  Florida  Municipal  Power  Agency 
("FMPA")  to  meet  a  portion  of 
Jacksonville  Beach's  and  Green  Cove 
Springs'  (collectively  referred  to  as  the 
"Cities")  electric  requirements.  Under 
the  Partial  Requirements  Agreements, 
FPL  will  supply  the  Cities'  supplemer.tal 
requirements  in  excess  of  those  supplied 
from  FMPAs  own  generating  resources. 

The  rates  for  service  under  the 
Transmission  Agreement  will  be  the 
rates  provided  under  the  "Delivery 
Service  Agreement  Between  Florida 
Power  &  Light  Company  and  the  Florida 
Vlunicipal  Power  Agency"  which  was 
filed  by  FPL  in  Docket  No.  ER85-552. 
The  rates  for  service  under  the  Partial 
Requirements  Agreements  will  be  the 
rates  for  service  under  P'PL  Schedule 
PR-3,  or  any  successor  rate  schedule. 
Service  under  the  three  Agreements 
will  commence  no  eariier  than  April  1, 
1986,  and  no  later  than  October  1. 1936. 
:  Icvvever,  the  Parties  have  agreed  that 
FPL  would  file  the  above  mentioned 
.Agreements  at  the  present  time.  FPL 
therefore,  requests  a  waiver  of  the 
Commission's  regulations  (18  CFR 
as. 3(a))  to  permit  the  Agreements  to  be 
filed  more  than  120-days  prior  to  the 
initiation  of  service. 

Copies  of  the  filing  were  served  upon 
FMPA.  the  Cities  of  Jacksonville  Beach 
and  Green  Cove  Springs,  and  the  Florida 
Public  Service  Commission. 

Comment  date;  June  26. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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9.  Florida  Power  Corporation 

il)l).:k<'l  \u   KRa.VM2-(KX)| 

Take  notice  that  on  Mdv  M.  1M85. 
K'urida  Power  CorporHtion  (Florida 
Power)  tendered  for  fdins  Service 
S<  hedule  D  Firm  Interchangr  Service 
-ind  a  Leilc'r  of  Commitment  d.ited  April 
'  t.  1985  providing  for  lOMW  of  firm 
inter(  h;inj!e  service  from  Florida  Power 
to  the  City  of  Homestead.  Florida. 
Florida  Power  states  that  Service 
Schedule  D  and  the  Letter  of 
Commitment  are  expected  pursuant  to 
the  Contract  for  Interchange  Service 
diitcd  October  14. 1977  between  Florida 
Power  and  City  of  Homestead,  which 
contract  is  designated  as  Honda 
Power's  Rate  Schedule  FERC  No  82. 
Service  Schedule  D  and  the  letter  of 
Commitment  are  submitted  for  inclusion 
as  supplements  to  that  rate  schedule. 

Florida  Power  requests  that  Service 
Schedule  D  and  the  Letter  of 
Commitment  be  permitted  to  become 
effective  fune  1. 1985.  and.  Copies  ofTlhis 
filing  have  been  served  upon  the  City  of 
Homestead  and  the  Florida  Ihjblic 
Service  Commission. 

Comment  date;  |une  27.  1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

10.  Florida  Power  Company 

lllocket  No  F.R85 -546-0001 

Take  notice  that  on  Ma\  30.  1985. 
Florida  Power  Corporation  (Florida 
Power)  tendered  for  filing  Ser\  ice 
S«:hedule  X  providing  for  extended 
economy  interchange  service  between 
Floritia  Power  and  the  Jacksonville 
Fleclric  Authority.  Florida  Power  slates 
•f;al  Service  Schedule  X  is  submitted  for 
inclusion  as  a  supplement  under  the 
existing  contract  for  interch.inge  service 
b«'tween  Florida  Power  and  the 
Jacksonville  Electric  Authority, 
ilesignated  as  Florida  Power's  Rale 
S<:heduleFKRCNo.  91). 

Florida  J'ower  requests  thai  Service 
Schedule  X  be  permitted  to  become 
effective  May  1. 19115.  and.  therefore, 
requests  waiver  of  the  sixty  day  nottctf 
rf-q!iiremf:nt. 

Comment  dale:  June  27.  1985.  in 
accordance  with  Standard  Paragraph  K 
at  the  end  of  this  notice. 

11.  Gulf  States  Utilities  Com(>any 
|l>iM  kef  .No.  F.Rft.'>-5:iH-00n| 

Take  notice  that  Gulf  States  Utilities 
Company  (Culf  States)  on  M.iy  24. 19as 
tendered  for  filing  proposed  changes  in 
its  electric  transmission  service  rate 
schedules  presently  on  file  w;th  the 
Commission.  The  changes  included 
increased  rates  for  transmission  servu.e 
which  would  increase  revenues  from 
such  service  hv  Sl5.2Hr).l.t4  or  ?l'1.18 


percent  based  upon^e  twelve  (12) 
month  period  ended  June  30.  1984 

In  addtion  to  the  proposed 
modification  tariff  sheets  which  reflect 
the  entire  S15.286.134  increase,  Gulf 
States  submitted  alternate  interim  rate 
schedules  which  reflect  an  increase  of 
S'. 2.078  952  or  78.37  percent  above 
current  rates.  Should  the  Commission 
suspend  the  modified  tariff  sheets 
reflecting  the  entire  proposed  increase 
for  more  than  one  day.  Gulf  States 
requests  that  the  alternate  interim  rate 
schedules  be  made  effective  with  no 
more  than  one  day  s  suspension.  Such 
interim  rate  schedules  would  be 
effective  only  during  the  period  the 
higher  rate  schedules  were  suspended. 

Gulf  States  estimates  its  rate  of  return 
on  its  jurisdictional  rate  base,  for 
transmission  for  the  twelve  months 
ended  June  30.  1984.  was  5.83  percent 
Gulf  States  further  states  that  such 
return  is  substantially  below  its 
weighted  cost  of  capital,  and  therefore 
will  not  attract  the  capital  for  planned 
construction  and  expansion  programs. 
The  proposed  rates  are  based  upon  a 
13.62  percent  overall  rate  of  return.  The 
modified  rale  schedules  and  alternate 
interim  rale  schedules  are  based  on  a 
cost  of  service  which  reflects  the 
inclusion  of  all  pollution  control 
construction  work  in  progress  (CWIP) 
and  fifty  percent  of  all  remaining  CWIP. 
but  the  proposed  rates  reflect  the  six 
percent  limitation  on  the  effect  of  CWIP 
inclusion  in  rate  base  required  by  the 
Commission's  Regulations. 

Additionally.  Gulf  Stales  has 
proposed  two  changes  related  lo 
administrative  provisions  in  service 
schedules  attached  to  certain  Power 
Interconnecting  Agreements  identified 
in  Mr.  Carroll  L  Waggoner's  testimony 
and  Exhibit  CLW-3.  In  conjunction  with 
these  changes  Gulf  Stales  has  also 
proposed  the  inclusion  of  billing  due 
date  language  in  the  rale  schedules 
submitted  as  Exhibits  CLW-1  and  CLW- 
2  in  order  to  have  consistent  payment 
provisions. 

Copies  of  Ihe  filing  have  been  served 
on  Gulf  State's  jurisdictional  customers, 
upon  the  Public  Utility  Commission  of 
the  Stale  of  Texas  and  upon  Ihe 
Louisiana  Public  Service  Commission. 
The  proposed  effective  date  of  the  tariff 
is  |uly  24.  1985. 

Comment  dale:  |une  26.  1985.  in 
accordance  with  Standard  Paragraph  ¥. 
at  the  end  of  this  notice 

12.  Idaho  Power  Company 

|r)oi:k«t«\o.  ER85-553-O0()| 

I  ake  notice  that  on  June  3.  1985,  the 
Idaho  Power  Company  tendered  for 
filing  in  compliance  with  the  Ffideral 
Energy  Commission's  Order  of  October 


7.  1978.  a  summary  of  sales  made  under 
the  Company's  Isl  Revised  FERC 
Fleclric  'Tariff.  Volume  No.  1 
(Supersedes  original  Volume  No.  1) 
during  April.  1985.  along  with  cost 
justification  for  rate  charged.  This  filing 
includes  Ihe  following  supplements: 
Utah  Power  &  Light  Company — 

Supplement  42 
Montana  Power  Company — Supplement 

34 
Sierra  Pacific  Power  Company — 

Supplement  38 
Portland  General  Electric  Company — 

Supplement  34 
Southern  California  Edison  Company — 

Supplement  28 
Sun  Diego  Gas  &  Electric  Company — 

Supplement  23 
Pacific  Power  &  Light  Company — 

Supplement  14 
Washington  Water  Power  Company — 

Supplement  28 
Los  Angeles  Waster  &  Power 

Company — Supplement  25 
Purget  Sound  Power  &  Light  Company — 

Supplement  15 
City  of  Burbank — Supplement  23 
City  of  Glendale — Supplement  24 
City  of  Pasadena — Supplement  22 
Pacific  Gas  and  Electric  Company — 

Supplement  9 

Comment  date:  June  27. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Middle  South  Services.  Inc. 

'lDi.ckel  No  F.R85-560-000J 

Take  notice  thai  on  May  31. 1985, 
Middle  South  Services.  Inc.  (MSS).  as 
agent  for  Mississippi  Power  &  Light 
Company  (MP&L).  tendered  for  filing  a 
Service  Schedule  C — Economy  Energy 
and  a  Service  Schedule  RE — 
Replacement  Energy  under  the 
Interchange  Agreement  between  Big 
Rivers  Electric  Corporation  and  MP&L. 

MSS  requests  an  effective  date  of 
February  1.  19IB  for  the  Service 
Schedules.  M^S  requests  waiver  of  the 
Commission's  notice  requirements  under 
Part  35  of  the  Commission's  regulations. 

Comment  date:  June  27, 1985.  in 
accordance  with  Standard  E  at  the  end 
of  this  notice. 

14.  Northern  State*  Power  Company 
I  Docket  No.  ER85-556-0(K)| 

Take  notice  that  Northern  States 
Power  Company,  on  June  4. 1985. 
tendered  for  filing  a  Notice  of 
Cancellation,  dated  June  3. 1985. 
terminating  the  Firm  Power  Service 
Resale  Agreement,  dated  August  2.  1983. 
with  Ihe  City  of  Lake  City.  Minnesota. 

Comment  dale:  June  27, 1985,  in 
accordance  with  Standard  E  at  the  end 
of  this  notice. 


(^ 
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15.  Northern  Slate  Power  Company 

jUocket  No.  ER85-554-0001 

Take  notice  that  Northern  States 
Power  Company,  on  June  4, 1985. 
tendered  for  filing  a  Notice  of 
Cancellation,  dated  June  3.  1985. 
tprminating  the  Firm  Power  Service 
Resale  Agreement,  dated  August  19. 
1983,  with  the  City  of  St.  Peter, 
Minnesota. 

Comment  date:  June  27, 1985.  in 
accordance  with  Standard  E  at  the  end 
of  this  notice. 

15.  Northern  Slates  Power  Company 

[Docket  No.  ER85-555-000| 

Take  notice  that  Northern  States 
Power  Company,  on  June  4, 1985, 
tendered  for  filing  a  Notice  of 
Cancellation,  dated  June  3, 1985. 
terminating  the  Firm  Power  Service 
Resale  Agreement,  dated  August  2. 1983, 
with  the  City  of  Waseca.  Minnesota 

Comment  date:  June  27. 1985.  in 
accordance  with  Standard  E  at  the  end 
of  this  notice.  | 

17.  Ohio  Power  Company 

[Docket  No.  ER85-55a-<XMl 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEP)  on 
May  31. 1985  tendered  for  filing  on 
behalf  of  its  affiliate  Ol'.io  Power 
Company  (OPCO).  which  is  an  AEP 
affiliated  operating  subsidiary, 
Modification  No.  11  dated  April  30. 1985 
to  the  Facilities  and  Operating 
Agreement  dated  Mjy  1. 1967  between 
OPCO  and  the  Dayton  Power  and  light 
Company  (Dayton  Company).  The 
Commission  has  previously  designated 
the  1967  Agreement  as  OPCO's  Rate 
Schedule  FF.RC  No.  36  and  Dayton 
Company's  Rate  Schedule  FERC  No.  31. 

Sections  1  and  2  of  Modification  No. 
11  pto\  ije  for  an  increase  in  the 
transmission  demand  rate  for  Short 
Term  Power,  when  OPCO  is  (he 
supplying  party,  to  $0.46  per  kilowatt  per 
week  and  to  $6,092  per  kilowatt  per  day. 
Section  3  increases  the  Limited  Term 
Power  transmission  demand  rate,  when 
OPCO  is  the  supplying  party,  to  $2  00 
per  kilowatt  per  month.  The  proposed 
rates  included  in  this  Modification  No. 
n  for  Short  Term  and  Limited  Term 
Power  transmission  demand  rates  which 
have  been  filed  and  accepted  for  filing 
by  the  Commission  on  behalf  of  OPCO. 
AEP  requests  an  immediate  date,  which 
will  allow  AKP  to  offer  similar  services 
at  similar  rates  to  electric  utility  systems 
interconnected  with  AEP  affiliated 
operating  subsidiaries  as  established  in 
previous  AEP  filings,  and  therefore 
requests  waiver  of  this  Commission's 
Notice  requirements. 


Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  Ohio. 

Comment  date:  June  25. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Public  Service  Company  of  New 
Hampshire 

(Docket  No.  ERB5-547-O00] 

Take  notice  that  on  May  30. 1985.  the 
Public  Service  Company  of  New 
Hampshire  has  tendered  for  filing  six 
copies  each  of  revised  page  5  for  System 
Exchange  Agreement  between  PSNH 
and  Central  Vermont  Public  Service 
designated  as  PSNH  Rate  Schedule 
FERC  No.  108,  revised  page  5  for  System 
Exchange  Agreement  between  PSNH 
and  New  England  Power  Company 
designated  as  PSNH  Rate  Schedule 
FERC  No.  112,  and  revised  page  4  for 
System  Exchange  Agreement  between 
PSNH.  The  Connecticut  Light  and  Power 
Company  (CLP).  The  Hartford  Electric 
Company  (now  merged  into  CLP)  and 
Western  Massachusetts  Electric 
Company  designated  as  PSNH  Rate 
Schedule  FERC  No.  114  filed  herewith  as 
a  change  in  rate  schedules  pursuant  to 
18  CFR  35.13  and  attached  thereto  as 
Attachments  1,  2,  3,  respectively. 

Pursuant  to  each  of  said  System 
Exchange  Agreements,  the  ceiling  price 
applicable  to  the  energy  reservation 
charge  is  subject  to  change  due  to  cost- 
justification.  The  purpose  of  this  filing  is 
to  change  the  ceiling  price  of  the  energy 
reservation  change  due  to  cost- 
justification  to  $.0189  per  kilowatthour. 
All  other  terms  and  conditions  of  the 
said  Agreements  are  to  remain 
unchanged  and  in  effect.  The 
agreements  of  the  parties  affected  by  the 
change  to  this  filing  and  to  the  revised 
ceiling  price  are  attached  thereto  as 
Attachments  4.  5  and  6. 

The  ceiling  kilowatthour  price  for  the 
energy  reservation  charge  is  proposed  to 
be  changed  so  as  to  account  for  all  the 
generating  plants  which  PSNH 
anticipates  would  be  the  source  of 
energy  for  sales  made  under  the  System  , 
Exchange  Agreements  and  to  adjust  for 
the  capacity  factors  of  those  plants. 
Specfically,  the  revised  rate  is  based 
upon  three  intermediate  generating 
plants,  namely  Newington  Station. 
Wyman  No.  4  and  Brayton  No.  4. 
providing  the  power  to  be  sold.  The  rate 
to  be  superceded  was  calculated  using 
only  Newington  Station.  Additionally, 
the  calculation  for  the  revised  rate  has 
been  adjusted  for  the  capacity  factors  of 
these  plants  providing  the  power.  The 
projected  capacity  factors  were 
determined  based  upon  a  five  year 
historical  average  of  capacity  factors  of 
the  said  plants.  The  rate  to  be 


superceded,  unadjusted  for  capacity 
factors,  was  therefore  calculated  as  if 
the  plant  had  a  100%  capacity  factor. 

Parties  to  the  System  Exchange 
Agreements  only  enter  into  an  exchange 
where  each  expects  to  derive  economic 
benefit.  The  kilowatthour  price 
component  of  the  energy  reservation 
charge  is  applicable  to  the  exchange, 
subject  to  the  ceiling  price  imposed  by 
the  Agreement,  as  amended  from  time  to 
time. 

PSNH  has  not  incurred  any  expenses 
or  costs  included  in  the  cost  of  service 
statements  for  Period  I  or  IL  as  defined 
18  CFR  in  §  35.13d(3).  that  have  been 
alleged  or  judged  in  any  administrative 
or  judicial  proceeding  to  be  illegal, 
duplicative,  or  unnecessary  costs  th.it 
are  demonstrably  the  product  of 
discriminatory  employment  practices. 
The  p'roposed  changed  rate  does  not 
differ  from  that  which  is  proposed  to  be 
offered  for  similar  wholesale  for  resale 
service. 

No  installations  or  modifications  of 
any  facilities  are  required  to  supply  the 
service  furnished  under  the  System 
Exchange  Agreements,  as  proposed  to 
be  amended. 

Comment  date:  June  27. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Public  Service  Company  of  Colorado 

[Docket  No.  ER85-55»-000| 

Take  notice  that  Public  Service 
Company  of  Colorado  (Public  Service) 
on  June  3. 1985,  tendered  for  filing  a 
proposed  change  in  its  Contract  for 
InterconnMCtion  and  Transmission 
Service  (Contract)  with  the  United 
States  Department  of  Energy,  Western 
Area  Power  Administration  (WAPA). 
Public  Service  states  that  the  proposed 
change  is  Supplement  No.  13  to  Public 
Service's  Contract  with  WAPA.  dated 
May  9. 1962.  on  file  with  the 
Commission  under  Company's  FERC 
Rate  Schedule  No.  7. 

Public  Service  states  that  the  purpose 
of  Supplement  No.  13  is  to  lease  the 
Greeley  Substation  from  the  United 
States  in  order  to  provide  service  to  its 
customers  in  the  Greeley.  Colorado 
area. 

Public  Service  states  that  copies  of  the 
filing  were  served  upon  all  parties  to  the 
Agreement  and  affected  state 
commissions. 

Comment  date:  June  24. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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20.  Rochester  Gas  and  Electric 
Corporation 

I  Docket  No.  RR85-55O-UU0| 

Tako  notice  that  on  May  31.  1985. 
Rochrster  Gas  and  Electric  Corporation 
(RG*E)  filed  herewith  six  (6)  copies  of 
Supplement  No.  2  to  Rate  Schedule 
FKRC  .\o.  25.  This  Supplement  is  filed 
pursuant  to  the  terms  of  the  agreement 
embodied  in  a  letter  from  RC&F  to  the 
Power  Authority  of  the  Slate  of  New 
York  ("Power  Authority")  dated 
November  23. 1982  (the  'Agreement') 
previously  filed  as  Supplement  No.  1  to 
rate  schedule  FERC  No.  25  The 
Agreement  provides  that  the  charges 
specified  therein  for  firm  transmission 
service  shall  be  subject  to  modification 
during  each  odd-numbered  year 
following  the  effective  date  of  July  1. 

1983.  upon  unilateral  filing  bv  RC'&F 
with  FERC. 

RG*E  requests  an  effective  date  for 
Supplement  No.  2  of  August  1. 1985. 
which  is  more  than  60  days  after  this 
filing.  However,  pursuant  to  that 
provision  of  the  Agreement  which 
provides  that  notice  of  modified  charges 
to  the  date  on  which  it  will  be  obligated 
to  pay  such  modified  charges,  the  Power 
Authority  will  not  be  obligated  to  pay 
the  new  rale  provided  under  Supplement 
No.  2  until  November  1. 1985  in  any 
event.  Accordingly.  RG&E  submits  that 
any  suspension  of  Supplement  No.  2 
need  not  extend  beyond  a  one  day 
period  in  this  instance. 

The  rate  increase  requested  in 
Supplement  No.  2  is  less  than  $200,000 
for  the  12  months  ending  December  31. 

1984.  which  RG&E  has  used  as  its  Period 
1. 18  CFR  and  information  to  meet  the 
abbreviated  filing  requirements  set  forth 
in  18  CFR  35.13(a)(2).  This  information  is 
annexed  as  Exhibit  1. 

The  New  rate  for  liansmission  service 
set  forth  in  Supplement  No.  2  is  $3.10/ 
kVV  billing  demand.  As  demonstrated  in 
Schedules  B  and  C  to  Exhibit  1,  RGSE's 
costs  of  transmission  service  fully  justify 
this  rate.  Indeed,  this  rate  merely  brings 
RG&F.s  charge  for  this  service  up  to  the 
approximate  level  demonstrated  to  be 
justified  over  two  years  ago  in  similar 
documents  acompanying  the  filing  of  the 
Agreement  (Supplement  No.  1). 

Comment  date:  June  27, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  The  Toledo  Edison  Company 

|I3nrket  No  F.R85-549-0001 

Take  notice  that  on  May  30.  1985.  The 
Toledo  Edison  Company  (Toledo) 
submitted  for  filing  a  Supplemental 
Resale  Service  Rate  Agreement  dated  as 
of  June  1. 1985  between  Toledo  and 


American  Municipal  I'ower-Ohio,  Inc. 
(AMP-Ohio). 

Toledo  stales  that  under  the  enclosinl 
Supplemental  Resale  Service  Rate 
Agreement.  Toledo  will  supply 
supplemental  power  and  energy  needed 
by  AMP-Ohio  to  meet  the  needs  of 
municipal  electric  systems  in  Ohio 
during  June,  July  and  August  1985. 
Toledo  states  that  the  rates,  terms  anil 
conditions  have  been  established  by 
negotiation,  and  will  help  AMP-Ohio  to 
reduce  its  bulk  power  supply  costs  while 
enabling  Toledo  to  increase  its  sales  to 
AMP-Ohio. 

Toledo  requests  an  effective  dale  of 
June  1.1985. 

Comment  date:  June  27. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Union  Electric  Company 

jDocket  No.  ER85-543-O0OI 

Take  notice  that  Union  Electric 
Company,  on  May  28, 1985.  tendered  for 
filing  First  Amendment  dated  March  5. 
1985.  to  the  Wholesale  Electric  Service 
Agreement  dated  September  29. 1978 
between  Citizens  Electric  Corporation, 
and  Union  Electric  Company. 

Union  Electric  states  the  purpose  of 
the  Amendment  is  to  provide  for  new 
and  revised  meter  correction  factors  at 
certain  delivery  points. 

Comment  date:  June  27, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Virginia  Electric  and  Power 
Company 

(Docket  No.  F.K85-54+-000I 

Take  notice  that  on  May  28.  Virginia 
Electric  and  Power  Company  (The 
Company)  filed  a  revised  Page  7  to  the 
Agreement  for  Transmission  Use  and 
Other  Service  Between  Virginia  F^lectric 
and  Power  Company  and  North 
Carolina  Municipal  Power  Agency 
Number  3.  now  North  Carolina  Eastern 
Municipal  Power  Agency.  The  only 
change  is  a  reduction  in  Facilities 
Charge  for  leased  facilities  as  a  result  of 
elimination  of  the  North  Carolina  Gross 
Receipts  Tax. 

The  Company  requests  an  effective 
date  of  January  1. 1985.  and,  therefore, 
requests  waiver  of  the  notice 
requirements. 

Copies  of  the  rate  change  were  filed 
upon  the  affected  customer  and  the 
North  Carolina  Utilities  Commission. 

Comment  date:  June  27. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington. 
D.C.  20426.  in  accordance  with  Rule  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

H.  Any  person  desiring  to  be  heard  or 
to  protest  this  filing  should  file 
comments  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capit9l  Street,  N.E.,  Washington,  D.C. 
2042^.'  on  or  before  comment  date. 
Comments  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  85-14627  Filed  6-17-aS;  8:45  am| 

MLLMG  CODE  •717-01-« 


Souttiwestern  Power  Administration 

Federal  Hydroelectric  Power- 
Proposed  Power  Allocation  Policy 

agency:  Southwestern  Power 
Administration,  DOE. 

ACTION:  Proposed  policy  for  the 
allocation  of  power  and  energy  from 
new  Federal  hydroelectric  power 
projects  constructed  with  non-Fr>deral 
funds. 

SUMMARY:  In  1980,  the  Southwestern 
Power  Administration  (SWPA)  adopted 
a  power  allocation  which  allocated 
existing  and  future  Federal  hydroelectric 
peaking  capacity  and  associated  energy, 
hereinafter  referred  to  as  power,  to 
preference  customers  in  the  SWPA 
marketing  area.  That  power  allocation 
was  published  in  the  Federal  Register 
(45  FR  19032)  dated  March  24.  1980. 

By  letter  dated  January  24. 1984. 
President  Reagan  set  forth  a  policy 
which  requires  Federal  agencies  to 
negotiate  reasonable  non-Federal 
funding  prior  to  the  start  of  construction 
for  new  Federal  hydroelectric  power 
projects  (new  projects). 

The  1980  SWPA  power  allocation 
does  not  address  the  construction  of 
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new  projects  with  funds  advanced  by 
non-Federal  entities.  A  notice  of  intent 
to  develop  additiondl  power  and  energy 
allocation  policy  with  published  in  the 
Federal  Register  (50  FR  7639)  dated 
February  25.  1985.  Interested  parties 
were  invited  to  comment  by  March  27. 
1985. 

SVVPA  has  careRilly  considered  all  of 
the  comments  and  hereby  announces  a 
proposed  policy  for  the  allocation  of 
power  and  energy  to  be  generated  from 
new  projects.  The  proposed  procedure 
allocates  power  and  energy  available 
for  marketing  which  results  from  the 
construction  of  new  projects.  The 
selection  of  non-Federal  entities  willing 
to  provide  funding  prior  to  the  start  of 
construction  for  new  projects  will  be  a 
joint  effort  of  SWPA  and  the  U.S.  Army 
Corps  of  Engineers  (Corps).  Selection 
procedures  for  project  sponsor  selection 
and  criteria  are  being  developed  by 
SWPA  and  the  Corps. 


FOR  FURTHER  INFORMATION  CONTACT: 

Francis  R.  Gajan,  Director  of  Power 
Marketing.  Southwestern  Power 
Administration,  Department  of  Energy, 
POBox  1619,  Tulsa,  Oklahoma  74101, 
(918)  581-7529. 
SUPPLEMENTARY  INFORMATION:  The 

SWPA  markets  hydroelectric  power  and 
energy  from  23  operating  multipurpose 
projects  constructed  and  operated  by 
the  Corps.  The  SWPA's  marketing  area 
includes  the  states  of  Arkansas,  Kansas, 
Louisiana,  Missouri,  Oklahoma  and  a 
portion  of  Texas. 

The  Corps  has  identified  the  new 
projects  shown  in  the  following  table  as 
economically  feasible  and 
environmentally  acceptable.  SWPA 
supports  the  construction  of  those 
projects.  Additional  hydroelectric  power 
projects  are  being  studied  by  the  Corps. 
All  of  the  proposed  projects  will 
probably  require  advance  non-Federal 
funding. 


Proposed  Corps  of  Engineers  Projects  Supported  by  SWPA 


Proposed  pfo^ 


Mayo  Lock  and  Dam 

Murray  Lock  and  Dam.. 

Fori  Gibson  

Demson     

Lock  and  Dam  No  13  .. 
Lock  and  Dam  No  9  ... 
Toad  Suck  Ferry  Lock  and  t>*ni.- 

Towo  BluM  Dam 

Lock  and  Dam  No.  26 

Co4iimtHa  Lock  and  Oam.. 

Kaw  Dam 

Norlork  Units,  3  and  4    ... 

lock  and  Dam  No  i 

Lock  and  Dam  No  3 

LocV.  and  Oar^  No  4  

Lock  and  Dam  No  5 

David  Terry  L  and  0 

Be  Ion  Oam 

Lock  and  Dam  No  1 

Lock  and  D.im  No  2 

Lock  and  Oam  No  3  

Lock  and  Dam  No  4 

Lock  and  Dam  No  5 


River  basin 


A,-k8nsas.. OK 


Stale 


Installed 
capaaty 
(m  MWs) 


Toials 


do 

Grand 

Red 

Arkansas... . 

....do 

...do 

!  Necties 

I  Mississippi... 

I  Ouachita 

I  Arkansas 

North  Fork. 

ArV.ansas 

do 

do 

do 

do 

Brazos 

Red 

do 

do 

do 

do 


AR  . 

OK 

TX  . 

AR.. 

AR 

AR 

TX... 

IL 

LA. 

OK 

AR. 

AR 

AH. 

AR. 

AH 

AR 

TX.. 

;la., 

LA.. 

LA.. 

I  LA.. 

LA.. 


440 
4375 
22  5 
700 
37  5 
375 
150 
60 

1560 

67 

95.0 

850 

107  64 
36  68 
26  84 
33  36 
33  36 

1.4 
250 
350 
570 
339 
43.1 


Average 

annual 
er>ergy 

(in 
GWHs) 


1,052.33 


171  4 

205  7 

389 

502 

167  0 

1940 

77  1 

359 

7080 

267 

1506 

44 

384  5 

1543 

123.0 

1546 

1546 

82 

56.0 

114.5 

1970 

122  0 

151  0 

3.449.6 


SVVPA  subscribes  to  the  following 
geniT.il  j:ii.(;iples!regarding  new 
projects;  First.  hyJroelL'ctric  power 
projects  whicli  are  economically 
feasible  and  environmentally  acceptable 
should  be  developed.  Second,  new 
jjeneration  and/oif  transmission. projects 
should  repre.sent  Ipe  lowest  cost,  long- 
\v.Tm  power  and  energy  supply  to 
customers  con.sjstent  with  sound 
business  principles.  Fin:illy  public 
bodies  and  cooperatives  should  have 
pniference  in  ret.ijiving  the  power  from 
those  Federal  pro  ects. 

C(ipi(!S  of  the  fallowing  Proposed 


Power  Allocation  Policy  will  be  mailed 
to  all  SWPA  customers,  stui.i  agencies 
and  other  Federal  and  non-Federal 
agencies  and  other  interested  parties. 

Comments  on  the  Proposed  Power 
.Mlocation  Policy  are  invited  by  July  18. 
1985  and  should  be  addressed  to: 
Francis  R.  Gajan.  Director  of  Power 
Marketing,  Southwestern  Power 
Administration,  P.O.  Box  1819,  Tulsa, 
Oklahotr.a  74101,  (918)  581-7529. 

Issued  in  Tulsa.  Oklahom.i.  June  3. 19«5. 
Ronald  H.  Wilkerson, 
Ailiuiiiislrator. 


Southwestern  Power  Administration 
(Proposed  Power  Allocation  Policy) 

Introduction  ^ 

In  1980,  the  Southwestern  Power 
Administration  (SWPA)  adopted  a 
power  allocation  which  allocated 
existing  and  future  Federal  hydroelectric 
power  to  preference  customers  in  the 
SWP.A  marketing  area.  That  power 
allocation  was  published  in  the  Federal 
Register  (45  FR  19032)  dated  March  24, 
1980. 

By  letter  dated  January  24, 1984, 
President  Reagan  set  forth  a  policy 
which  requires  Federal  agencies  to 
negotiate  reasonable  non-Federal 
funding  prior  to  the  start  of  construction 
for  new  Federal  hydroelectric  power 
projects  (new  projects). 

The  Southwestern  Power 
Administration  supports  the 
development  of  23  hydroelectric  power 
projects  v/hich  have  been  proposed  by 
the  Corps.  Additional  projects  are  being 
studied  by  the  Corps. 

A  notice  of  intent  to  develop 
additional  power  and  energy  allocation 
policy  was  published  in  the  Federal 
Register  (50  FR  7639)  dated  February  25. 
1985.  Written  comments  were  due  by 
March  27, 1985.  Eleven  letters  containing 
comments  were  received.  Some  of  the 
comments  pertained  to  the  selection  of 
financial  sponsors  and  were  outside  the 
scope  of  the  Notice.  However,  those 
comments  will  be  considered  when 
financial  sponsor  selection  criteria  are 
developed  with  the  Corps  of  Engineers. 

Public  Participation 

Summaries  of  the  major  comments 
concerning  the  intent  to  develop  a  new 
power  allocation  policy  and  SWPA's 
responses  follow: 

a.  Comment — The  new  SWPA 
Allocation  policy  must  be  based  on  the 
principles  inherent  in  Section  5  of  the 
1944  Flood  Control  Act. 

SWPA  Response— SWPA  concurs 
with  this  comment. 

b.  Comment — Those  preference 
customers  which  provide  advance 
funding  for  new  projects  should  be 
allocated  power  and  energy  from  those 
projects. 

SWPA  Response — SWPA  concurs 
with  this  comment. 

c.  Comment — Preference  customers 
sl.ould  be  allocated  power  and  energy  in 
proportion  to  the  amount  of  funds 
provided  for  development  of  new 
projects. 
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SWPA  Response — SWPA  agrees  with 
this  comment  in  principle,  where  the 
financing  entity  receives  power  and 
energy  from  the  new  project  subject  to 
inherent  hydrological  and  operational 
limitations.  However,  in  those  instances 
where  the  sponsoring  entity  wants 
dependable  power  and  firm  energy  from 
the  SWPA  interconnected  system,  the 
quantify  of  power  and  energy 
deliverable  to  the  sponsoring  entity 
would  be  dependent  on  the  contribution 
of  power  and  energy  from  the  new 
project  to  the  SWPA  interconnected 
system. 

d.  Comment — New  projects  funded  by 
non-preference  entities  or  through 
Federal  appropriation  should  be 
allocated  in  accordance  with  present 
policy. 

SWPA  Response — SWPA  concurs 
with  this  comment  provided  the  non- 
preference  entities  which  provide 
funding  (project  sponsors)  do  not  want 
power.  SWPA  will  require  that 
preference  be  given  to  public  bodies  and 
cooperatives  in  the  selection  of  project 
sponsors. 

e.  Comment — A  profit  should  not  be 
made  on  the  sale  of  power  from  a 
Federal  project. 

SWPA  Response — Current  law 
requires  that  power  and  energy 
delivered  from  federally  financed 
projects  be  sold  at  the  lowest  possible 
cost,  consistent  with  sound  business 
principles.  However,  the  principle  of 
non-Federal  financing  of  federal  projects 
presupposes  that  the  sponsoring  non- 
Federal  entity  will  receive  a  reasonable 
return  on  investment  in  exchange  for 
project  financing. 

f.  Comment — Projects  constructed 
under  a  Federal  Energy,  Regulatory 
Commission  license  should  not  be 
subject  to  allocation. 

SWPA  Response— SWPA  concurs 
with  this  comment.  Section  5  of  the 
Flood  Control  Act  of  1944  limits  SWPA 
marketing  authority  to  those  projects 
under  control  of  the  Secretary  of  the 
Army. 

g.  Comment — The  non-interconnected 
part  of  Texas  (within  the  ERGOT  area) 
has  not  received  a  fair  share  of  SWPA 
market  power. 

SWPA  Response — SWPA  concurs 
with  this  comment.  The  amount  of 
power  allocated  to  the  non- 
interconnected  part  of  Texas  was 
limited  due  to  transmission  availability. 
Additional  power  could  be  allocated 
from  new  projects  outside  of  the  non- 
interconnected  part  of  Texas  provided 
that  delivery  into  that  area  were 
economically  feasible  and  institutionally 
acceptable. 

h.  Comment — Those  entities  which 
provide  advance  funding  of  new  projects 


should  receive  power  allocations  fur  the 
useful  life  of  the  projects  or  50  years. 

SWPA  Response — The  duration  of 
power  allocations  from  new  projects 
will  be  negotiated.  SWPA  does  not 
anticipate  that  any  such  allocation 
would  exceed  a  period  of  fifty  years. 

i.  Comment — Preference  customers 
should  have  the  right  to  buy  investor- 
owned  utiliteis'  interest  in  Federal 
power  projects. 

SWPA  Response — If  an  investor- 
owned  utility  receives  power  from  a 
Federal  project  in  return  for  project 
financing,  preference  customers  would 
be  free  to  negotiate  directly  with  the 
investor-owned  utility  concerning  their 
interests  during  the  term  of  the  financing 
contract  between  the  givernment  and 
the  utility.  After  the  term  of  the 
financing  contract  SWPA  would  allocate 
the  power  from  the  project  in 
accordance  with  the  1980  Final  Power 
Allocation. 

j.  Comment — Allocations  should  not 
be  limited  on  the  basis  of  existing 
transmission  facilities. 

SWPA  Response — SWPA  concurs 
with  this  comment.  However,  power 
allocations  to  the  non-interconnected 
portion  of  Texas  would  be  dependent  on 
developing  an  economical  method  to 
deliver  p4wer  to  that  area. 

k.  Comment — The  allocation  of  power 
for  financing  should  be  without 
prejudice  to  present  or  future  allocations 
under  1980  allocation  policy. 

SWPA  Response— SWPA  will 
consider  the  amount  of  SWPA  power 
and  energy  previously  allocated  to 
applicants  for  non-Federal  power 
allocations  as  part  of  the  sponsor 
selection  process. 

I.  Comment — A  fixed  percentage  of 
power  produced  at  Federal  projects 
should  be  allocated  to  preference 
customers  in  the  state  where  the  power 
and  energy  is  generated. 

SWPA  Response — Adoption  of  this 
proposal  would  be  incosistent  with 
Section  5  of  the  Flood  Control  Act  of 
1944,  which  requires  "widespread  use" 
of  Federally  marketed  power. 

m.  Comment — SWPA  should  provide 
additional  opportunity  for  notice  and 
comment  before  issuance  of  final  policy. 

SWPA  Response—SWPA  has 
provided  an  additional  opportunity  for 
public  participation  in  this 
announcement. 

n.  Comment — The  scheduling  rights  of 
customers  from  an  existing  project 
should  not  be  impacted  by  an  addition 
to  that  existing  project. 

SWPA  Response — An  addition  to  an 
existing  project  will  not  impact  on  an 
existing  customer's  scheduling  rights 
throughout  the  term  of  that  customer's 
power  sales  contract.  However,  at  the 


expiration  of  that  contract.  SWPA  may 
market  the  total  project  output  ut  its 
discretion. 

o.  Comment — The  ERGOT  area  of 
Texas  should  receive  first  priority  in  the 
development  of  new  resources. 

SWPA  Response — Priority  in  the 
development  of  new  Federal  resources 
is  dependent  on  many  factors  including, 
but  not  limited,  to  economic  feasibility, 
environmental  acceptability,  sociiil  and 
institutional  concerns,  and  availability 
of  project  sponsors. 

p.  Comment — Incentives  should  be 
provided  to  encourage  the  expenditure 
of  non-Federal  capital  at  new  projects, 
for  example:  (1)  Reduction  of  Federal 
fees  such  as  user  fees  and  falling  water 
charges;  (2)  Reduction  in  operating, 
maintenance,  or  rehabilitation  cost:  (3) 
Increasing  term  of  license  from  50  to  100 
years;  (4)  Increasing  flow  on  run-of-rivcr 
projects  by  systematizing  releases  of 
pooled  water;  (5)  Basing  cost  on  average 
system  costs  of  the  SWPA  system, 
rather  than  on  isolated  project  costs. 

SWPA  Response — The  incentives 
listed  and  others  would  be  considered  in 
non-Federal  proposals  to  provide  funds 
for  new  project  development. 

Proposed  Policy  for  the  Allocation  of 
Power  and  Energy  From  New  Federal 
Hydroelectric  Power  Projects. 

The  Southwestern  Power 
Administration  (SWPA)  shall  allocate 
hydroelectric  power  from  Federal 
projects  constructed  with  Federal  funds 
in  accordance  with  the  Final  Power 
Allocation  of  March  24, 1980  (45  FR 
19032).  Power  and  energy  generated 
from  Federal  hydroelectric  power 
projects  constructed  with  non-Federal 
funds  will  generally  be  apportioned  as 
follows:  First,  if  a  portion  of  the 
construction  cost  is  to  be  provided  by 
the  government,  then  the  percentage  of 
the  marketable  power  equivalent  to  the 
percentage  of  construction  funds 
provided  by  the  government  shall  be 
allocated  in  accordance  with  the  Final 
Power  Allocation.  Then  allocation  of  the 
remaining  power  equivalent  to  tlie 
percentage  of  construction  funds 
provided  by  non-Federal  entities  (up  to 
100"i  of  the  construction  cost)  shall  be 
allocated  as  follows: 

a.  If  a  non-Federal  entity  provides 
funds  for  a  Federal  hydroelectric  power 
project  and  wants  Federal  hydroelectric 
power,  SWPA  shall  allocate  to  the  entity 
an  amount  of  marketable  power  and 
energy  not  to  exceed  the  percentage  of 
construction  funds  provided  by  the 
entity. 

b.  If  a  non-Federal  entity  provides 
funds  for  a  Federal  hydroelectric  power 
project  and  does  not  want  Federal 
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hydroelectric  power  or  energy,  SWPA 
shall  allocate  a  percentage  of  the 
marketable  power  and  energy 
equivalent  to  the  percentage  of 
construction  funds  provided  by  that 
entity  in  accordance  with  the  Final 
Power  Allocation  with  preference  given 
to  municipalities  and  public  bodies. 

IFR  Uor.  85-14577  Kilecl  6-17-85:  B;45  am) 
BILLING  CODE  64S0-01-M 


Proposed  System  Power  Rates; 
Opportunities  for  Public  Review  and 
Comment 

agency:  Southwestern  Power 
Administration  (SWPA).  DOE. 

ACTION:  Notice  of  Proposed  System 
Power  Rates  and  Opportunity  for  Public 
Review  and  Comment. 

SUMMARY:  The  administrator,  SWPA. 
has  prepared  Current  and  Revised  1985 
Power  Repayment  Studies  which  show 
the  need  for  a  minor  increase  in  annual 
revenues  to  meet  cost  recovery  criteria 
for  the  Integrated  System  projects.  The 
Administrator  has  also  developed 
proposed  system  rate  schedules  to 
recover  the  required  revenues.  The 
proposed  rales  would  increase  annual 
revenues  approximately  0.7  percent, 
from  $105,355,300  to  $106,111,900 
beginning  October  1. 1935.  This  would 
be  accomplished  through  an  increase  of 
approximately  one  percent  (1%)  in  the 
monthly  demand  charge  to  reco\'er 
increased  operating  costs.  A  second 
clement  of  the  rates,  the  purchased 
power  adders,  which  produce  revenues 
segregated  to  cover  system  purchase 
power  cost,  will  be  reduced  as  a  result 
of  good  water  conditions.  The  effect  of 
this  reduction,  when  combined  with  the 
increased  demand  charge,  will  be  an 
overall  rate  decrease  of  one  to  three 
percent  for  customers  affected  by  the 
purchased  power  adders  and  an 
increase  of  approximately  one  percent 
for  others.  Other  proposed  rale  schedule 
revisions  include  limiting  the  effective 
period  of  penalties  applied  for  capacity 
overruns,  clarifying  billing  adjustments 
for  conditions  of  service  and  reductions 
in  service,  implementing  power  factor 
penalties  in  peaking  rate  schedules  and 
adding  a  reference  year  to  rale  schedule 
designations.  Opportunity  is  presented 
for  customers  and  other  interested 
persons  to  receive  copies  of  the  studies 
and  proposed  rate  schedules,  and  to 
submit  comments.  Following  review  of 


comments  and  other  information 
received,  the  Administrator  will  submit 
a  rate  proposal  to  the  Deputy  Secretary 
of  Energy  for  confirmation  and  approval 
on  an  interim  basis  and  to  the  Federal 
Energy  Regulatory  Commission  (FERC) 
for  confirmation  and  approval  on  a  final 
basis.  The  FERC  will  allow  an 
opportunity  to  comment  on  the  proposed 
rales  before  making  a  final  decision. 
date:  Written  comments  are  due  on  or 
before  July  18, 1985. 
address:  Ten  copies  of  the  written 
comments  should  be  submitted  to  the 
Administrator,  Soulhwestem  Power 
Administration,  U.S.  Department  of 
Energy,  P.O.  Box  1619.  Tulsa.  Oklahoma 
74101.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  R.  Gajan,  Director.  Power 
Marketing,  Southwestern  Power 
Administration.  U.S.  Department  of 
Energy.  P.O.  Box  1619,  Tulsa,  Oklahoma 
74101.'(918)  581-7529. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Energy  was  created  by 
an  Act  of  the  U.S.  Congress,  Department 
of  Energy  Organization  Act,  Pub.  L.  95- 
91.  dated  August  4. 1977,  and  SWPA's 
power  marketing  activities  were 
transferred  from  the  Department  of 
Interior  to  the  Department  of  Energy, 
effective  October  1, 1977. 

SWPA  markets  power  from  23 
multiple-purpose  reservoir  projects  with 
power  facilities  constructed  and 
operated  by  the  U.S.  Corps  of  Engineers. 
These  projects  are  located  in  the  States 
of  Arkansas,  Missouri,  Oklahoma,  and 
Texas.  SWPA's  marketing  area  includes 
these  States  plus  Kansas  and  Louisiana. 
One  project  (Sam  Rayburn)  is  isolated 
hydraulically  and  electrically  from 
SWPA's  transmission  system  and  is 
marketed  under  a  contract  through 
which  the  customer  purchases  the  entire 
power  output  of  the  project  at  the  dam. 
A  separate  power  repayment  study  is 
prepared  for  the  project  which  has  a 
special  rate  that  does  not  effect  this 
proposal.  The  22  projects  to  which  the 
proposed  rate  schedules  apply  are 
interconnected  through  SWPA's 
transmission  system  and  exchange 
agreements  with  other  utilities. 

Following  departmental  guidelines, 
the  Administrator.  SWPA.  prepared  a 
current  power  repayment  study  using 
the  existing  rates  for  the  Integrated 
System  projects.  This  study  shows  that 
the  legal  requirement  to  repay  the  power 
investment  with  interest  will  not  be  met 


without  additional  revenue.  A  revised 
power  repayment  study  was  then  made 
which  shows  that  additional  annual 
revenue  of  $756,600  is  needed  (a  0.7 
percent  increase)  to  satisfy  repayment 
criteria.  SWPA  proposes  to  accomplish 
this  by  adding  three  cents  ($.03)  per  kW 
to  the  monthly  capacity  charge  for  Rate 
Schedules  P-4,  P-4B,  F-4A  and  F-4B  (to 
be  redesignated  P-84A.  P-84B,  F-84A 
and  F-84B,  respectively).  The  proposed 
increase  in  revenue  from  $105,355,300  to 
$106,111,900  would  satisfy  the  present 
financial  criteria  for  repayment  of 
investment  and  related  costs  within  the 
required  number  of  years.  SWPA  has 
also  analyzed  the  purchased  power 
adders  that  have  been  in  effect  since 
approved  by  the  FERC  in  August  1983. 
The  2  mill  ($.002)  per  kWh  adder  applied 
to  peaking  and  Federally-generated 
Borderline  Sales  and  the  5  mill  ($.005) 
per  kWh  adder  applied  to  Firm  Sales 
has  provided  an  accumulated  revenue 
credit  through  May  1985.  SWPA 
proposes  lowering  the  adders  by  Vz 
million  ($.0005)  per  kwh  as  a  credit  to 
customers  during  the  next  rate  period. 
The  effect  of  this  reduction,  when 
combined  with  the  increase  in  the 
monthly  demand  charge  will  be  an 
overall  decrease  of  one  to  three  percent 
for  the  customers  affected  by  the 
purchased  power  adders  and  an 
increase  of  approximately  one  percent 
for  others. 

SWPA  also  proposes  relaxing  the 
penalty  for  unauthorized  power 
overruns  on  Rate  Schedule  P-4  (P-84B) 
and  F^A  (F-84A)  during  the  period 
10:00  p.m.  to  6:00  a.m.  In  addition. 
SWPA  proposes  clarifying  conditions  of 
service  charges  for  deliveries  made  at 
two  or  more  voltages  and  revising  the 
billing  adjustment  for  reductions  in 
service  in  Rate  Schedules  P-4  (P-84A) 
and  P-4B  (P-84B)  to  recognize  the 
quantity  of  kilowatt  hours  scheduled 
during  a  month.  SWPA  also  proposes 
adding  billing  adjustments  for  low 
power  factors  to  the  two  Peaking  Rate 
Schedules. 

Copies  fo  SWPA's  1985  Power 
Repayment  Study  data  are  available  to 
SWPA's  customers  and  others  who  have 
expressed  an  interest.  Below  is  a 
comparision  of  the  existing  rates  and  the 
proposed  rates  including  Rate  Schedule 
P-48  (P-84B)  which  was  approved  on  an 
interim  basis  May  21, 1985,  by  the 
Deputy  Secretary  of  Energy  in  Rate 
Order  No.  SWPA-17  to  become  effective 
July  1. 1985: 


u 
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Rate  schedjta  f>-84« 


-r 


lV<ana9kV.. 


$2  22  k A/  mo  

,  ♦  25 .k*  mo  - - 

I  »  75  kA'mo  — 

[  S.0035  kAti  Qi  p«<Miing  ene'gy  and  «upoiemania>  PCAking 
i     pmclMMd  poww  adiuttmant  a>  SO  002'  KWh  o(  PMMig 


Capaciy 


t 


$215  KW'-no 
.  25'kVV  mo 

,    -   ''5'k/,.  rio 

(IM  a  {  S  0035  kAh  01  oaakiog  anargy  ai^d  SJOpi«'nen»l  paak>ng 
purcnas«<)  powar  adiusimant  o<  SO  302.  kwh  gl  peaking 
I      owM  0*  S  000%  pa>  kWt<  of  paakmg  arergy 


arargy  ploS  a 
enefgy  less  a 


-4- 


Rai*  achadiaa  P-48 


Rale  scnaduie  P-«4B 


»97'kWme 

$  003S/kWri  0*  pea^.rq  energy  and  suop'e'nenui  oeakmg  energy  D>d*  a 
Pl«c^aa«d  oower  adiuaaneni  ot  SO  OOZkMh  at  paakmg  anargy 


Rata  ichadiM  F-4A 


S3  00  kA  mo 

S  0035  «Wh  o>  oeak.ig  energy  and  sucplemental 
a  purcnaied  power  adiustment  o<  SO  002 'kWh  of 
a  credrt  o(  S  X05  kwh  o*  peaking  energy 

"  Rale  sc^eiWa  F-84A 


li^acly 

■'  ?3e-»6»  kV   _. 

-    trMkV 

••  Load  center  or  leea  man  60  kV 
Energy 


4  *  25'kWnno 

.|  ♦  75'k>*/'mo  — 

10035/kWn  Of  Vn  energy  pM 
SOOOft/kWh  0«  l<rm  ane-gy 


•  purcKasad  power  adNStmani  o* 


S2  25  kW  mo 

.  25  kW  mo 
.  ?5  nA  m<i 
S0O35  kW^  Of  krm  energy  ptus  a  purcnased  power  ad|ustmenl  ol 

SO  005  (Ah  o(  hrm  e^e'gy   >e*s  a  cadM  ol  0  0005  kMi^  o<  l>rm 

energy 


Rale  schedule  P-48 


Rate  sc><ed>jie  F-84B 


C<ipac>iy 


-.;i297'kyv  mo    - ,  S300  kA'mo 


S^OOaS'kWh  o*  lederaHy  genaraled  lirm  energy  pkia  a 

adiuaanent  o<  SC002'«>Vh  oi     Federal  energy"  (( 
kWn  ol  energy  per  k\W  ol  capacity  diving  aacn  coritri 
amour*  m  dollars  equal  to  me  actual  cost  lo 
I     ganaralad  energy  pircnasad  by  SMPA  Irom  ma 
comparaa*  lor  service  la  the  cuslor'ner 


Energy 


Energy 


aa  1  200 

I  year)  pkja  an 

pA  o«  then^al- 

uUity 


S  00J!i  kkVr  o<  lederaitv' generated  firm  energy  phiS  a  purchased  power 
adfustmei-i  o»  SO  002  kvvn  ol  federal  energy  •  lesa  a  credil  o» 
SO  0005  per  krtn  ol  t^edarai  Eoer9y  (defined  at  '.200  kWn  ol 
energy  per  kW  o*  capaci-y  du-ing  eaci-  contact  >eati  plus  an  amount 
w\  donws  equal  to  me  aoiuai  cost  to  SAPA  oI  merrnai-generaled 
energy  purchaaad  by  SwPA  Irom  me  Oklahoma  uMty  comparaat  lor 
service  to  tne  customer 


Rata  schedule  EE-82 


S00351itMI> 


S.003S4/kVni 


Rata  tchadula  IC-U 


SOTS.'kW -day  of  ei'eriutiWa capaeNy.. 
$0035'kWh  


.  S07S'kA/davai««fTupWacapacrty 
I  SOOaS'kWh 


W'ritlen  comments  on  the  proposed 
Integrated  System  power  rates  are  due 
on  or  before  thirty  (30)  days  following 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  Ten  copies  of  the 
written  comments  should  be  submitted 
to  the  Administrator,  Southwestern 
Power  Administration.  U.S.  Department 
of  Energy.  P.O.  Box  1619.  Tulsa. 
Oklahoma  74101.  Following  review  of 
the  written  comments  and  the 
information  gathered  in  the  course  of  the 
proceedings,  the  Administrator  will 
submit  a  rate  proposal  to  the  Deputy 
Secretary  of  Energy  for  confirmation 
and  approval  on  an  interim  basis  and  to 
the  FERC  for  confirmation  and  approval 
on  a  final  basis.  The  FERC  will  allow 
the  public  an  opportunity  to  provide 
written  comments  on  the  rate  filing 
befiire  making  a  final  decision. 

Issued  in  Tulsa.  Oklahoma.  |un<e  7.  imiS. 

Charles  \.  Borchardt, 

l(.Yi/iy  .■hinunistmtor.  Stmthtvfstfm  I'oivrr 
Athninittration. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  85-1441  « 

Digital  Paging  Systems,  Inc.,  et  al.; 
Memorandum  Opinion  and  Order 

In  re  ApplicHtions  of  Digital  Paging 
Systems.  Inc.  Filed  No.  50049-CM-P-74.  and 
Private  Networks.  Inc.  File  No.  50ia9-CM-P- 
74.  and  Midwest  Corp.  File  No.  50173-CM-P- 
74.  and  M.C.C.A.  Service  Corp.  File  No. 
50198-C.VI-P-74.  For  Construction  Permits  in 
the  Muitipuint  Drstnbution  Service  for  a  nev\- 
station  on  Channel  2.  at  Denver.  CO. 

Adopted  May  8, 1985. 

Released  [une  7.  1985 

By  the  Common  Carrier  Bureau. 

1.  For  consideration  are  the  above- 
referenced  applications.  These 
applications  are  for  construction  permit.s 
in  the  Multipoint  Distribution  Ser\  ice 
and  they  propose  operations  on  Channel 
2  at  Denver.  Colorado.  The  applications 
are  therefore  mutually  exclusive  and. 
under  present  procedures,  require 
comparative  consideration.  These 
applications  have  been  amended  as 
result  of  informal  requests  by  the 
Commission's  staff  for  additional 


information.  There  were  no  petitions  to 
deny  filed. 

2.  Upon  review  of  the  captioned 
applications,  we  find  that  these 
applicants  are  legally,  technically, 
financially,  and  otherwise  qualified  to 
provide  the  services  which  they 
propose,  and  that  a  hearing  will  be 
required  to  determine,  on  a  comparative 
basis,  which  of  these  applications 
should  be  granted. 

3.  Accordingly,  it  is  hereby  ordered. 
That  pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U  S.C.  309(e)  and  §  0.291  of 
thcjCommission's  Rules,  47  CP'R  0.291, 
the  above-captioned  applications  are 
designated  for  hearing,  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  to 
determine,  on  a  comparative  basis, 
which  of  the  above-captioned 
applications  should  be  granted  in  oider 
to  best  serve  the  public  interest, 
convenience  and  necessity.  In  making 
such  a  determination,  the  following 
factors  shall  be  considered: ' 


'  tViv.ile  Nrlnorks.  Int.  \V\l]  filed  a  pcliliiMi  In 
ilrsiKn.itc  .in  .ijditliiniil  issue  for  hi-rfring.  In  its 

CiiMlmiti'.' 


(a)  The  relative  merits  of  each 
proposal  with  respect  to  efficient 
frequency  use.  particularly  with  regard 
to  compatibility  with  co-channel  use  in 
nearby  cities  and  adjacent  channel  use 
in  the  same  city; 

(b)  The  anticipated  quality  and 
reliability  of  the  service  proposed, 
including  installation  and  maintenance 
programs:  and  I 

(c)  The  comparative  cost  of  each 
proposal  considered  in  context  with  the 
benefits  of  efficient  spectrum  utilization 
and  the  quality  and  reliability  of  service 
as  set  forth  in  issues  (a)  and  (b). 

4.  It  is  further  ordered.  That  Digital 
Paging  Systems.  Inc..  Private  Networks. 
Inc..  Midwest  Corporation.  M.C.C.A. 
Service  Corporation  and  the  Chief  of 
Common  Carrier  Bureau,  are  made 
parties  to  this  proceeding. 

5.  It  is  further  ordered.  That  parties 
desiring  to  participate  herein  shall  file 
their  notices  of  appearance  in 
accordance  with  the  provisions  of 
Section  1.221  of  the  Commission's  Rules. 
47  CFR  1.221. 

6.  It  is  further  ordered.  That  any 
authorization  granted  to  Digital  Paging 
Systems,  a  wholly-owned  subsidiary  of 
Graphic  Scanning  Corporation,  as  a 
result  of  the  comparative  hearing  shall 
be  conditioned  as  follows; 

(a)  Without  prejudice  to. 
reexamination  and  reconsideration  of 
that  company's  qualifications  to  hold  an 
MDS  license  following  a  decision  in  the 
hearing  designated  in  A.S.D.  Answering 
Sen- ice.  Inc..  et  al.  FCC  82-391.  released 
August  24. 1982.  and  shall  be  specifically 
conditioned  upon  the  outcome  of  that 
proceeding. 

7.  The  Secretary  shall  cause  a  copy  of 
this  Order  to  be  published  in  the  Federal 
Register. 
James  R.  Keegan, 
Chief.  Domestic  Faciltties  Divinion.  Common 
Carrier  Bureau. 

|KR  Doc.  85-14587  Filed  6-17-85;  8:45  aro| 
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ICC  Docket  No.  85-1491 

Digital  Paging  Systems  et  al.; 
Memorandum  Opinion  and  Order 

In  re  Applications  of  Digisil  Paging 
Systems.  Inc.  File  No.  50034 -CM-P-74.  and 
Private  Networlts.  Inc.  Filf  No.  50119-CM-P- 
74.  and  Midwest  Corp.  File  No.  50145-CM-P- 
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74.  i-tid  M.C.C.A.  Service  Corp.  File  No. 
50147-C.M-P-74.  For  Construction  Permits  in 
the  Multipoint  Distribution  Service  for  a  new 
station  on  Channel  2.  at  St.  Louis.  Mo 

Adopted  May  10.  1985. 

Released  June  10. 19H5. 

By  the  Common  Carrier  Bureau. 

1.  For  con.sidcration  are  the  above- 
referenced  applications.  These 
applications  are  for  construction  permits 
in  the  Multipoint  Distribution  Service 
and  they  propose  operations  on  Channel 
2  at  St.  Louis,  Mis^souri.  The  applications 
are  therefore  mutually  exclusive  and. 
under  present  procedures,  required 
comparative  consideration.  These 
applications  have  been  amended  as 
result  of  informal  requests  by  the 
Commission's  staff  for  additional 
information.  There  were  no  petitions  to 
deny  filed. 

2.  Upon  review  of  the  captioned 
applications,  we  find  that  these 
applicants  are  legally,  technically, 
financially,  and  otherwise  qualified  to 
provide  the  services  which  they 
propose,  and  that  a  hearing  will  be 
required  to  determine,  on  a  comparative 
basis,  which  of  these  applications 
should  be  granted. 

3.  Accordingly,  it  is  hereby  ordered. 
That  pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  309(e)  and  §  0.291  of 
the  Commission's  Rules,  47  CFR  0.291. 
the  above-captioned  applications  are 
designated  for  hearing,  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  to 
determine,  on  a  comparative  basis, 
which  of  the  above-captioned 
applications  should  be  granted  in  order 
to  best  serve  the  public  interest, 
convenience  and  necessity.  In  making 
such  a  determination,  the  following 
factors  shall  be  considered:  ' 

(a)  The  relative  merit  of  each  proposal 
with  respect  to  efficient  frequency  use. 
particularly  with  regard  to  compatibility 
with  co-channel  use  in  nearby  cities  and 
adjacent  channel  use  in  the  same  city; 

(b)  The  anticipated  quality  and 
reliability  of  the  service  proposed, 
including  installation  and  maintenance 
programs:  and 

(c)  The  comparative  cost  of  each 
proposal  considered  in  context  with  the 
benefits  of  efficient  spectrum  utilization 


pvtitiun.  I'M  requested  compdrati/e  credit  for  itH 
miniirity  ovviiersliip  in  :S  of  the  2b  markets, 
includir.)*  Denver.  Colomdii.  wher^  it  filed  miiluall) 
exclusive  Channel  2  applicalionr..  Minority 
owner.thip  is  not  a  factor  the  Commission  has  found 
to  lie  relevant  in  comparative  hearinss  foi  single 
channel  MUS  stations.  $cc  Frank  K  Spain.  77  F.C.C. 
ZA  20  (19811).  .Atcordini'lji'  ive  are  hpreli>  dismis-sins 
the  petilion. 


and  the  quality  and  reliability  of  service 
as  set  forth  in  issues  (a)  and  (b). 

4.  It  is  further  ordered.  That  Digital 
Paging  Systems.  Inc..  Private  Networks. 
Inc.,  Midwest  Corporation.  M.C.C.A. 
Service  Corporation  and  the  Chief  of 
Common  Carrier  Bureau,  are  made 
parties  to  this  proceeding. 

5.  It  is  fu.'fner  ordered.  That  parties 
desiring  to  participate  herein  shall  file 
their  notices  of  appearance  in 
accordance  with  the  provisions  of 
Section  1.221  of  the  Commission's  Rules. 
47  CFR  1.221. 

6.  It  is  further  ordered.  That  any 
authorization  granted  to  Digital  Paging 
Systems,  a  wholly-owned  subsidiary  of 
Graphic  Scanning  Corporation,  as  a 
result  of  the  comparative  hearing  shall 
be  conditioned  as  follows: 

(a)  Without  prejudice  to. 
reexamination  and  reconsideration  of 
that  company's  qualifications  to  hold  an 
MDS  license  following  a  decision  in  the 
hearing  designated  in  A.S.D.  Answering 
Service.  Inc..  et  al.  FCC  82-391.  released 
August  24, 1982,  and  shall  be  specifically 
conditioned  upon  the  outcome  of  that 
proceeding. 

7.  The  Secretary  shall  cause  a  copy  of 
this  Order  to  be  published  in  the  Federal 
Register. 

lames  R.  Keegan,  * 

Chief.  Domestic  Facilities  Division.  Common 
Carrier  Bureau. 
(FR  Doc.  85-14585  Filed  &-17-85;  8;45  am) 
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'  Private  Networks.  Inc.  (PM)  filed  a  petilion  to 
designate  an  additional  issue  for  hearinR.  In  its 
petition.  I'NI  recjuested  comparative  credit  for  its 
minority  ownership  in  25  of  the  26  markets, 
including  St.  Loui.s.  Missouri  where  it  filed  mutually 
enclusive  Channel  2  applications.  Minority 
ownership  is  not  a  factor  the  Commission  has  found 
to  tie  relevant  in  comparative  hearings  for  single 
channel  MUS  stations.  See  Frank  K.  Spain.  77  F.C.C. 
2d  20  (IHtKl),  .^c(■.ordingly  we  are  hcrehy  dismissing 
the  pctitiim 


ICC  Docket  No.  85-1621 

Digital  Paging  Systems,  Inc.,  et  al.. 
Memorandum  Opinion  and  Order 

In  re  Applinations  of  Digital  P.iging 
Svstems.  Inc.  File  No.  50085-CM-P-74.  and 
Private  Networks.  Inc.  File  No.  50181-CM-P- 
74.  and  Midwest  Corporation  File  No.  5002.5- 
CM-P-75.  and  Multipoint  Information 
Systems.  Inc.  File  No.  .50033-CM-P-75.  For 
Construction  Permits  in  the  Multipoint 
Distninition  Service  for  a  new  station  on 
Channel  2.  at  Boston.  MA. 

Adopted  May  15. 1985. 

Released  June  10.  1985. 

By  thp  Common  Carrier  Bureau. 

1.  For  consideration  are  the  above- 
referenced  applications.  These 
applications  are  for  construction  permits 
in  the  Multipoint  Distribution  Service 
and  they  propose  operations  on  Channel 
2  at  Boston,  Massachusetts.  The 
applications  are  therefore  mutually 
exclusive  and.  under  present 
procedures,  require  comparative 
consideration.  These  applications  have 
been  amended  as  a  result  of  informal 
requests  by  the  Commission's  staff  for 
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.  .l.liiHJii.il  iiil:)rm.jlii)n.  1  here  vm  :i-  p.t) 
,  rtilions  Id  J»?nv  fili'il. 

2.  Upon  review  of  the  caplioneci 
i'PplicHtior.s.  we  find  thai  these 
■ipphcanls  .ire  Icg'illy.  tet:hr:irally. 
liriiinci.illy.  and  otherwise  qiuhfi'il  to 
(•rovide  the  sor\iLes  which  they 
propose,  iind  !hul  a  hcarinj"  will  he 
required  to  determine,  on  a  compar 
htisis,  which  of  these  applications 
should  be  gr-nnted. 

3.  Accordingly.  //  is  hereby  ord;  rot i. 
I  hat  pursii.mt  to  Section  309(e)  of  the 
(]ommunirations  Act  of  1934.  as 
amended.  47  U.S.C.  309(e|  and  §  0.291  of 
the  Commissions  Rules,  47  CFR  0.291. 
the  ahove-caplioned  applications  <ire 
ilesignated  for  hearing,  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  to 
determine,  on  a  comparative  basis, 
which  of  the  alM)ve-captioned 
applications  should  be  granted  in  ouler 
to  best  ser\e  the  public  interest. 

I  onvenience  and  necessity.  In  making 
such  a  determination,  the  following 
factors  shall  be  considered: ' 

(a)  The  relative  merits  of  each 
proposal  with  respect  to  efficient 
frequency  use.  particularly  with  reg.ird 
to  compatibility  with  co-channel  use  in 
nearby  cities  and  adjacent  channel  use 
in  the  s.ime  city: 

(b)  The  anticipated  quality  and 
reliability  of  th«;  servit  •.•  proposed, 
including  installatinn  and  maintenance 
programs:  and 

(c)  The  comparative  cost  of  each 
proposal  considered  in  context  with  the 
benefits  of  efficient  spectrum  utilization 
.ind  the  quality  and  reliability  of  service 
as  set  forth  in  issues  (a)  and  (b). 

4.  //  is  furrtiiTurtferrd.  That  Digital 
I'aging  Systems.  Inc..  Private  Networks. 
Inc..  Midwest  Corporation.  Multipoint 
Information  Systems.  Inc.  and  the  Chief 
of  Common  Carrier  Bureau,  are  made 
parties  to  this  proceeding. 

5.  //  is  further  ordered.  That  parties 
desiring  to  participate  herein  shall  file 
their  notices  of  appearance  in 
accordant  e  with  the  provisions  of 
Section  1.221  of  the  Commission's  Rules. 
47  CFR  1  221. 

6.  //  is  Uir'her  ordered.  That  any 
.luthorization  granted  to  Digital  Paging 
System.s  a  wholly-owned  subsidiary  of 
Graphic  Scanning  Corpor.ttion.  as  a 


Federal  Resister  /  Vol.  50.  No.  117  /  Tuesday.  |iine  18.  1985  /  Notices 


'  ("rivjle  Nc:!Miirk<  Inr  (PNIl  riln)  h  p«<tilii>n  to 
rfps'gn.tti'  .in  .iJiJi'ion.il  hsup  for  tiiMnng.  In  ils 
fH-'it'on.  HN!  r-'tjiipsii-d  ronipiirj!;vf  r.reilil  for  '.'.^ 
rpinorily  Dwrif  rstup  in  2o  of  the  Jtt  mjrki-l». 
int.ludinx  B><-.ii  ii.  M...>sai  husi:!!^.  where  ii  fi!.?d 
miiiidllv  PM  Ij.siM-  Chdpnfl  2  ^pptit.. lions.  Mimiri'y 
ownership  is  not  j  fjclor  the  Commission  h.is  foiimi 
to  Im-  rrlp\  jnl  m  unnprfrativt'  hi-.iriny'>  for  sirylp 
<  hiin.irl  Ml)S  st.ii  ^ms.  St^'  Frdnk  K.  Sptiin.  77  KC  C. 
2il  JO  ( 19*1).  All  o.-dint(ly.  wp  .irt  henhv  il:smi»»i:iji 
ih<!  p«'ti)Min. 


rosiill  of  the  comparative  hearing  shall 
be  conditioned  as  follows: 

(••)  Without  prejudice  to. 
reexamination  and  reconsidbration  of 
that  contpany's  qualifications  to  hold  an 
MOS  li(  f'Pse  following  a  decision  in  the 
hearing  designated  in  .A.S.D.  .Answeriii}' 
Service.  Inc..  et  a!..  FCC  82-391.  released 
August  24. 1982.  and  shall  be  specifically 
( onditioncd  upon  the  outcome  of  that 
proceeding. 

7.  The  Secretary  shall  cause  a  copy  of 
Ihi.s  Order  to  be  published  in  the  Federal 
Rejjister. 
|.:mcs  R.  Ke«);an. 

Chie'.  Uemcstif  Facilities Dnisiuii.  Common 
CarrttT  burvuu. 

|KK  Doc  85-14.VJ8  Filed  ft-ir-JW;  8:45  am] 
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Richard  L.  Vail  et  al..  Memorandum 
Opinion  and  Order 

in  rf  .\ppli'_dlions  of  Richard  I..  Vail  File 
No.  .^)149-rM-!'-«2.  and  lekkom.  Inc.  File 
Ne.  5015O-CVI-P-a2.  and  American 
Communications  Systems  Corp.  File  No. 
50C16-CM-P-8-.  and  Becker  Broadcasting 
Hie  No.  50239-(2M-P-82.  dnd  New  Mexico 
Mndij  Co.  File  No.  50250-CM-P-«2.  For 
ronsiniclion  Permits  in  the  Multipoint 
llistriliution  Service  for  a  new  station  al 
S.;nta  Fe.  NM. 

Adopted  May  31.  1985. 

Released  June  10.  1985 

By  the  Common  Carrier  Bureau. 

1.  For  consideration  are  the  above- 
referenced  applications.  These 
applications  are  for  construction  permits 
in  the  Multipoint  Distribution  Service 
and  the  proposed  operations  on  Channel 
1  at  Santa  Fe.  New  Mexico.  The 
applications  are  therefore  mutually 
exclusive  and  require  comparative 
consideration.  There  are  no  petitions  to 
deny  or  other  objections  under 
consideration. 

2.  Upon  review  of  the  captioned 
applications,  we  find  that  these 
applicants  are  legally,  technically, 
f'nancially,  and  otherwise  qualified  to 
provide  the  services  which  they 
propose,  and  that  a  hearing  will  be 
required  to  determine,  on  a  comi^rative 
basis,  which  of  these  applications 
should  be  granted. 

3.  Accordingly,  it  is  hereby  ordered. 
That  pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended.  47  USC  §  309(e)  and  §  0.291  of 
the  Commissions  Rules.  47  CFR  0.291. 
the  above-captioned  applications  are 
designated  for  hearing,  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  to 
determine,  on  a  comparative  basis, 
which  of  the  abovc-capUoned 


applications  should  be  granted  in  order 
to  best  serve  the  public  interest, 
convenience  and  necessity.  In  making 
such  a  determination,  the  following 
factors  shall  be  considered:' 

(a)  The  relative  merits  of  each 
proposal  with  respect  to  efficient 
frequency  use.  particula^y  with  regard 
to  compatibility  with  cwthannel  use  in 
nearby  cities  and  adjacent  channel  use 
in  the  same  city: 

(b)  The  anticipated  quality  and 
reliability  of  the  service  proposed, 
including  installation  and  maintenance 
programs:  and 

(c)  The  comparative  cost  of  each 
proposal  considered  in  context  with  the 
benefits  of  efficient  spectrum  utilization 
and  the  quality  and  reliability  of  service 
as  set  forth  in  issues  (a)  and  (b). 

4.  It  is  further  ordered,  That  Richard  L. 
Vail.  Tekkom  Inc..  American 
Communications  Systems  Corp..  Becker 
Broadcasting,  New  Mexico  Media 
Company,  and  the  Chief  of  Common 
Carrier  Bureau,  are  made  parties  to  this 
proceeding. 

5.  It  is  further  ordered.  That  parlies 
desiring  to  participate  herein  shall  file 
their  notices  of  appearance  in 
accordance  with  the  provisions  of 

§  1.221  of  the  Commissions  Rules,  47 
CFR  1.221. 

6.  The  Secretary  shall  cause  a  copy  of 
this  Order  to  be  published  in  the  Federal 
Register. 

fames  R.  Keegan. 

Chief.  Domestic  Facilities  Division.  Common 

Carrier  Bureau. 

jFR  Doc.  85-14586  Filed  6-17-85:  8:45  am) 

BILLINO  CODE  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  P'ederal  Emergency  Management 
Agency  (FF.MA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 
Type:  Extension  of  3067-0106 
Title:  Flooded  Property  Purchase 

Program 
Abstract:  Section  1362  of  the  National 

Flood  Insurance  Act  of  1968  (Pub.  L. 

90-488)  as  amended  (42  U.S.C.  4103) 


'  Consii]>rralion  of  these  fdclors  »hiill  l>c  in  li(|hl  o( 

thp  Ci;mmi5sion'«  discussion  in  h'.-aiiA  K.  Spniii.  77 
l(:C2d20(13Bti). 


Federal  Register  /  Vol.  50,  No.  117  /  Tuesday.  lune  18.  1985  /  Notices 


25323 


authorizes  FEMA  to  purchase  severely 
or  repetitively  damaged  insured 
properties  to  reduce  future  Federal 
disaster  cosls.  The  forms  will  be  used 
to  collect  data  which  determines 
eligibility,  funding  priorities  and  cost 
effectiveness. 
Type  of  respondents:  Individuals  or 
Households.  State  or  Local 
(lovernments.  Farms,  Businesses  or 
Other  For-Profit,  Non-Profit 
Institutions.  Small  Businesses  or 
Organizations 
Number  of  Respondents:  100 
Burden  Hours:  50 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Shiley,  (202)  646-2624.  500 
C.  Street.  S.W..  Washington.  D.C.  20472. 
Comments  should  be  directed  to  Mike 
Weinstein.  Desk  Officer  for  FEMA. 
Office  of  Information  and  Regulatory 
Affairs.  OMB,  Rm.  3235.  New  Executive 
Office  Building.  Washington.  DC.  20503. 

Dated:  June  11.  1985. 
Warren  Colpe, 

Chief.  Space  and  Property  Management 
Division. 
|FR  Doc.  85-14542  Filed  6-17-85:  8:45  am| 

BILLING  CODE  671»-0>-M 


Bastress,  Brady,  and  Washington 
Townships  in  Lycoming  County  for 
Public  Assistance 

Limestone  Township  in  Warren 
County  for  Public  Assistance. 
(Catalog  of  Federal  Domesic  Assistance  No. 
83.516,  Disaster  Assistance) 
Dave  McLoughlin, 

Acting  .Associate  Director,  State  and  Local 
Programs  and  Support.  Federal  Emergency- 
Management  Agency. 
|F'R  Doc.  85-14545  Filed  6-17-85:  8:45  am| 

BILLING  CODE  6718-02-M 


iFEMA-737-DRl 

Amendment  to  Notice  of  a  Major- 
Disaster  Declaration;  Pennsylvania 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 


summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania 
(FEMA-737-DR),  dated  June  3, 1985.  and 
related  determinations. 
dated:  June  11, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency. 
Washington.  D.C.  20472.  (202)  646-3616. 
Notice:  The  notice  of  a  major  disaster 
for  the  Commonwealth  of  Pennsylvania, 
dated  June  3, 1985,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  June  3. 

1985: 

Beaver,  Northumberland.  Union,  and 
Venango  Counties  for  Public  Assistance 

Forward.  Jackson,  Clinton,  and 
Middlesex  Townships  in  Butler  County 
for  Public  Assistance 


010763.  inadvertently  omitted  the  second 
five-year  extension  period  for  the  term 
of  the  agreement.  It  should  have  read 
that  the  initial  term  shall  run  for  five 
years,  with  two  additional  optional 
renewal  periods  of  five  years  each. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated;  June  13. 1985. 
Bruce  A.  Dombrowski, 
Acting  Secretary. 
[FR  Doc.  85-  14580  Filed  6-17-85;  8:45  amj 

BILLING  CODE  «7J0-01-«I 


IFEMA-736-DR1 

Amendment  to  Notice  of  a  Major- 
Disaster  Declaration;  Puerto  Rico 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Notice. 


summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Puerto  Rico  (FEMA- 
736-DR).  dated  May  31. 1985.  and 
related  determinations. 
dated:  June  12. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency, 
Washington.  D.C.  20472,  (202)  646-3616. 

Notice:  The  nofice  of  a  major  disaster 
for  the  Commonwealth  of  Puerto  Rico, 
dated  May  31. 1985.  is  hereby  amended 
to  include  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  May  31, 
1985: 

The  Municipalifies  of  Anasco. 
Barranquitas.  Las  Piedras,  Villalba.  and 
Yabucoa  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Dave  McLoughlin, 

Acting  Associate  Director,  State  and  Local 
Programs  and  Support,  Federal  Emergency 
Management  Agency. 
(FR  Doc.  85-14544  Filed  6-17-85;  8:45  am] 

BILLING  CODE  671>-02-iyi 


FEDERAL  MARITIME  COMMISSION 
(Agreement  No.  224-0107631 

Agreement  Between  the  South 
Carolina  State  Ports  Authority 
(Authority)  and  Evergreen  Marine 
Corp.  (Taiwan)  Ltd.  (Evergreen); 
Erratum 

The  Federal  Register  Notice  published 
on  June  3, 1985,  (Vol.  50.  No.  106.  Pg. 
23360),  covering  Agreement  No.  224- 


FEDERAL  RESERVE  SYSTEM 

First  Wisconsin  Corp.  et  al.; 
Applications  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1))  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Reflation  Y  as  closely  related  to 
backing  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applicafions  must  be 
received  at  the  Reserve  Bank  indicated 
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cr  the  offices  of  the  Board  of  Governors 
not  later  thiin  ]u]y  8.  ItWS. 

A  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  IJreyer.  Vice  President)  230 
South  L^aSiiile  Street.  Chicago.  Illinois 

wnao: 

1.  First  Wisconsin  Corporation. 
NJilwaukee.  Wisconsin:  to  expand  de 
novo  the  geographic  sccpe  of  iis  general 
insurance  aqenry  activilit-s  to  include 
the  entire  United  States,  through  its 
subsidiary.  First  Wisconsin  Insurance 
Sorvicos.  Inc  .  Milwaukee,  Wisconsin, 
pursuant  to  4(c)(8)(G)  of  the  Bark 
Holding  Company  Act. 

2.  Sort liw est  Suburban  Bancorp.  Inc.. 
Mount  Prospect.  Illinois;  to  engai^e  de 
novo  through  its  subsidiary.  NSB 
Finance.  Inc..  Mount  Prospect.  Illinois,  in 
making  and  servicing  loans  and  leasing 
personal  or  real  property. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
resident)  101  Market  Street.  San 
I  ancisco.  California  94105: 

1.  Mission-Valley  Bancorp. 
I'ieasanton.  California:  to  engage  do 
novo  directly  in  the  activities  of 
arranging  and  brttkering  residential, 
commercial  and  construction  loans. 

2.  Mission-  Valley  Bancorp. 
rieasanton.  California:  to  engage  de 
novo  directly  in  the  activities  of  leasing 
personal  and  real  property  and  acting  as 
an  agent,  broker  or  advisor  in  leasing 
such  property. 

Bo:ird  of  Governors  of  the  Ftilcra!  Ri.herve 
S\btom.  June  13,  1985 
lames  McAfee. 

/{.••ioc.ute  Secrvtr.ry  uf  tbv  Board. 
|FK  Doc  85-14Mr  Filed  6-17-85;  8.45  am) 
BIU.IMG  CODE  niO-01-«l 


National  Commerce  Corp.  et  al.; 
Applications  To  Engage  de  Novo  in 
Permis&ibie  Nonbanking  Activities 

The  companies  liblfd  i.n  this  notice 
have  filed  an  application  under 
5  225.23(a)(1)  of  the  Boards  Rcj^ulation 

V  (12  CFR  225.231a;!  1 J  for  the  Board  s 
ftpprovnl  ii^.c'er  section  4(c)(8)  of  the 
BMrk  Ho' J:n<j  Company  Act  (12  U.S.C. 
l.'W3(c;(8!)  and  §  225  21Ia)  of  Resulafion 

Y  (12  CFR  225.21(a))  to  ii'mmence  or  to 
engage  de  novo,  either  d:rectly  or 
through  a  sabsidiary.  in  a  nonbar.king 
activity  that  is  listed  w  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  b.rnk 
holding  companies.  L'nlrss  otherwise 
noted,  such  activities  will  be  conducted 
tbrovghouf  the  United  St.ites. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  On  e  tht' 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 


inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  ad\>:rse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
ii'entifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  part> 
commenting  would  be  aggrieved  by 
approval  of  the  p.-oposal. 

Unless  otherwise  noted,  gomments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  8. 1985. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 

1.  Notional  Commerce  Corporation. 
Birmingham.  Ah^bama;  to  engage  de 
novo  directly  in  the  activities  of  making, 
acquiring,  or  servicing  loans  or  other 
extensions  of  credit  from  an  office 
located  in  Birmingham.  Alabama. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoening.  Vice 
President)  925  Grand  A\  enue,  Kansas 
City,  Missou.-i  641P8: 

1.  Kaw  Valley  Bancshares.  Inc., 
Kansas  City.  Kansas:  to  engage  de  novo 
through  its  subsidiarv.  Strawbery  Hill 
Insurance  Agency,  Inc.,  Kansas  City. 
Kansas,  in  the  activities  of  acting  as 
agent  in  the  sale  of  credit  related  life 
insurance:  and  to  engage  in  general 
insurance  agency  activities,  except  that 
life  insurance,  other  than  as  prescribed 
above,  and  annuities  will  not  be  sold, 
pursuant  to  section  4(c)(8)(F)  of  the  Bank 
Holding  Company  Act. 

C.  Federal  Reserve  Bank  of  Uallas 
(Anthony  J.  Mo;ite!aro.  Vice  President) 
400  South  Akard  Street.  Dallas,  Texas 
75222:  — 

1.  Sabine  Bancshares.  Inc.,  Many, 
Louisiana;  to  engage  de  novo  through  its 
subsidiary,  Sabine  Leasing.  Inc..  Many. 
Louisiana,  in  the  leasing  of  personal  or 
real  property. 

O.  Federal  Reserve  Bank  of  San   ~ 
Francisco  (Harry  W.  Green.  Vice 
l>residcnt)  101  Market  Street.  San 
Francisco.  California  94105: 

1. 1.lnyds  Bonk.  Pic  and  Lloyds  Bark 
International  Limited,  both  in  I-ondcn. 


England;  to  continue  to  engage  in  the 
activity  of  soliciting  loans  and  other 
extensions  of  credit  and  the  marketing 
of  commercial  banking  credit  services  to 
existing  and  potenti:il  corporate 
customers,  through  its  subsidiary. 
Lloyds  (New  Orleans)  Incorporated. 
New  Orleans,  Louisiana,  and  to  extend 
the  geographic  area  served  to  include 
the  entire  United  States. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  13.  1985. 
fumes  McAfee, 

.■\saociuti'  Sfcrvtury  of  the  Board. 

(FR  Doc.  85-14548  Filed  &-17-85;  8:45  am| 

PILLING  COOC  (210-01-M 


UST  Corp.  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Co.npanies 

The  compan:cs  listeJ  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board  s  Regulation  Y  (12 

CFR  225.14)  to  become  a  bank  holding 

company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
use.  1842(c)). 

Each  application  is  available  fur 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  thdt 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  11. 
1985. 

Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Viue  Presidimt)  600 
Atlantic  .\venue,  Boston.  Massachusetts 
02106: 

1.  UST  Corp..  Boston.  Massachusetts: 
to  acquire  100  percent  of  the  voting 
shares  of  Gloucester  National  Bank  of 
Gloucester.  Gloucester.  Massachusetts. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  Fast 
Sixth  Street,  Cleveland,  Ohio  44101: 

1  First  Commonwealth  Financial 
Corporation.  Indiana,  Penrsylvania;  to 
acijuire  100  percent  of  the  voting  shares 


Federal  Register  /  Vol.  50.  No.  117  /  Tuesday.  June  18,  1H85  /  Notices 


25325 


of  Ihe  Dale  Nalional  Bank.  Johnstown. 
t'(!nnsylvania. 

C.  Federal  Reserve  Bank  of  Atlanta 
(RolMirt  K.  Heck.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
.10:i03: 

1.  Scacoast  Banking  Corporation  of 
FloriJo.  Stuart.  Florida;  to  acquire  100 
percent  of  the  voting  shares  of  First 
National  Bank  and  Trust  Company/St. 
Lucie  County.  Port  St.  Lucie.  Florida. 

D.  Federal  Reserve  Bank  of  Dallas 
(Anthony  ).  Montelaro.  Vice  President) 
41X)  South  Akard  Street.  Dallas.  Texas 
751122: 

1.  Diboll  State  Bancsbares,  Inc.. 
Diboll.  Texas:  to  acquire  80  percent  of 
the  voting  shares  of  Peoples  National 
Bank,  Lufkin.  Texas. 

BoHpd  of  CJovernors  of  the  Federal  Reserve 
System.  June  13. 19B5. 
lames  McAfee. 

.■\^soclntp  Si'c.rvUiry  of  the  Board. 

|1  R  Doc  B5-14549  Filed  6-17-a5:  8:45  ani| 

BILLING  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Cooperative  Agreements;  Preventive 
Health  Services;  Acquired 
Immunodeficiency  Syndrome  (AIDS) 
Surveillance  and  Associated 
Epidemiologic  Investigations; 
Availability  of  Funds  for  Fiscal  Year 
1985 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  in  Fiscal  Year  1985  for  new 
cooperative  agreements  for  Acquired 
Immunodeficiency  Syndrome  (AIDS) 
active  surveillance  and  associated 
epidemiologic  investigations.  The 
Catalog  of  Federal  Domestic  Assistance 
Number  is  13.118.  This  program  is 
authorized  by  section  301(a)  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241(a)).  as  amended.  Office  of 
Management  and  Budget  clearance  may 
be  required  for  this  project. 

Eligible  applicants  for  this  program 
are  the  official  public  health  agencies  of 
State  and  local  governments,  including 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  the  Trust 
Territory  of  the  Pacific  Islands,  the 
Northern  Mariana  Islands,  and 
American  Samoa,  which  have  either: 

A.  Reported  at  least  50  AIDS  cases 
that  meet  the  CDC  surveillance  case 
definition: 

1.  Presence  of  reliably  diagnosed 
disease  at  least  moderately  indicative  of 
underlying  cellular  immune  deficiency 


(e.g.,  Kaposi's  sarcoma  in  patients  who 
are  less  than  60  years  of  age  or  patients 
with  Pneumocystis  carinii  pneumonia  or 
other  opportunistic  infections);  and 

2.  Absence  of  known  causes  of 
underlying  immune  deficiency  and  of 
any  other  reduced  resistance  reported  to 
be  associated  with  the  disease;  or 

B.  Documented  at  least  50  patiems 
with  well-characterized  symptoms  of  the 
AIDS-related  complex  (ARC),  which 
may  represent  mild  or  early  AIDS  (i.e., 
prolonged  and  unexplained  generalized 
lymphadenopathy.  thrombocytopenia, 
thrush,  etc.). 

Eligible  State  and  local  health 
agencies  are  strongly  encouraged  to 
coordinate  their  request  for  assistance, 
ideally  in  a  single  application,  to  ensure 
the  most  efficient  use  of  State,  local,  and 
Federal  resources. 

Applicants  must  demonstrate  that 
AIDS  surveillance  and  associated 
epidemiologic  investigations  cooperative 
agreement  funds  will  be  used  primarily 
for  activities  to  improve  the 
identification  and  reporting  of  AID.!*  and 
ARC  cases,  conduct  epidemiologic 
investigations  of  selected  cases,  and 
establish  a  central  registry  of  cases  in 
the  official  public  health  department 

Evaluation  and  ranking  of  new 
surveillance  applications  will  be  based 
on  the  following  factors: 

1.  The  total  number  of  AIDS  cases 
reported  since  June  1981  that  meet  the 
CDC  surveillance  case  definition. 

2.  The  total  number  of  patients  with 
well-characterized  symptoms  which 
may  represent  mild  or  early  AIDS. 

3.  The  applicant's  understanding  of 
the  AIDS  problem  and  the  purpose  of 
the  cooperative  agreement. 

4.  The  qualifications  and  time 
allocation  of  the  proposed  staff  and  a 
description  of  how  the  project  will  be 
administered. 

5.  A  proposed  schedule  for 
accomplishing  the  activities  of  the 
cooperative  agreement,  including  time 
frames. 

6.  The  applicant's  current  activities  in 
AIDS  surveillance  and  research 
including  relationships  to  other  AIDS 
investigators  in  the  area. 

7.  How  the  applicant  will  develop  and 
implement  a  surveillance  system  for 
AIDS  among  physicians  and  hospitals, 
including  establishing  and  maintaining  a 
central  registry  of  cases,  and  how 
epidemiologic  investigations  of  selected 
cases  (e.g.,  cases  assocated  with  blood 
transfusions)  will  be  conducted. 

8.  Demonstration  of  close 
collaboration  and  working  relationships 
between  the  public  health  department 
and  those  medical  institutions 
diagnosing  and  treating  patients  with 
AIDS  and  related  illnesses. 


Objectives  and  cooperative  activities 

A.  Objective 

The  objective  of  these  cooperative 
agreements  is  to  assist  high  priority 
areas  in  designing  and  implementing 
active  surveillance  for  AIDS  and 
associated  epidemiologic  investigations 
to  determine  incidence  trends,  identify 
risk  groups  and  risk  factors,  and  provide 
opportunities  for  epidemiologic  and 
laboratory  studies  of  AIDS  and  related 
disorders. 

B.  Cooperative  Activities 

The  collaborative  and  programmatic 
involvement  of  CDE  and  recipients  of 
funds  is  as  follows: 

1.  Recipient  Agency  Activities,  h. 
Design  and  conduct  surveillance    ' 
activities  directed  to  improving  the 
reporting  of  all  AIDS  cases  and 
suspected  cases  diagnosed  in  the  public 
health  agency's  geographic  jurisdiction. 

b.  Establish  systems  with  physicians, 
hospitals  or  clinics,  cancer  registries, 
laboratories,  and  other  public  health 
agencies  for  identifying  and  reporting 
cases. 

c.  Develop  and  maintain  a  central 
registry  of  all  reported  cases  which 
includes  epidemiologic  and  clinical 
information  for  individual  cases,  and 
which  allows  for  rapid,  uniform  updates 
and  retrieval  of  case  information  for 
regular  and  special  tabulations  of  data 
for  analysis. 

d.  Evaluate  the  effectiveness  of 
surveillance  approaches. 

e.  Conduct  epidemiologic 
investigations  of  cases  that  have  no 
identifiable  risk  factors  including 
possible  blood  transfusion  related  cases 
and  their  donors. 

f.  In  consultation  with  CDC,  analyze, 
present,  and  publish  the  results  of 
surveillance  activities  and  epidemiologic 
investigations. 

2.  Centers  for  Disease  Control 
Activities,  a.  Collaborate  in  the  design, 
development,  and  implementation  of 
surveillance  and  associated 
epidemiologic  investigations  including 
specific  approaches  to  AIDS 
surveillance  and  epidemiologic 
investigations,  methods  for  establishing 
and  maintaining  a  central  registry  of 
cases,  and  publication  of  findings. 

b.  Provide  criteria  for  the  surveillance 
definition  of  AIDS  cases  and  case  report 
forms. 

c.  Assist  the  public  health  agencies  in 
analyzing  data  from  reported  cases 
including  incidence  trends  and  groups  at 
risk. 

d.  Provide  onsite  technical  assistance 
in  planning,  operating,  and  evaluating 
surveillance  activities. 
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e.  Assist  the  public  ho;iIth  agencies  in 
conducting  epidemiologic  in\esIi)}ijt:oiTs 
of  selected  AIDS  cases  including  those 
with  no  identifiable  risk  factors. 

Progress  r-  ports  of  cooper.itive 
iHJreemcnt  activities  will  be  submitted 
by  (he  recipients  of  funds  quarterly  for 
the  first  year  and  semiannually 
thereafter.  Financi  d  status  reports  are 
required  no  later  than  90  days  after  the 
end  of  a  project  period.  Final  financial 
status  and  progress  reports  aie  required 
90  days  after  the  end  of  a  project  period. 

During  Fiscal  Year  1985.  an  estimated 
S1.280.1bl  V.-.  '-.'  av.iilable  for  this 
program.  Awards  totaling  $6a0.151  have 
fdready  been  made  to  complete  funding 
of  approved  applications  submitted 
under  a  previous  announcement.  The 
balance  of  $600,000  will  be  used  to  make 
up  to  six  new  surveillance  project 
awards  ranging  from  S75.00O-$l 25.000 
each. 

Applications  should  be  submitted  for 
a  1-year  budget  period  and  1-  to  3-year 
project  period.  Continuation  awards 
within  the  project  period  will  be  made 
by  CDC  on  the  basis  of  satisfactory 
progress  in  meeting  project  objectives 
and  on  the  availability  of  funds.  Funding 
tstimates  outlined  above  may  vary  and 
.jre  subject  to  change  due  to  budgetary 
uncertainties. 

Cooperative  agreement  funds  may  be 
used  to  support  personnel  and  to 
purchase  supplies  and  services  di.-^ectly 
related  to  AIDS  surveiilance  and 
epidemiologic  investigation  acti»iiics. 
Funds  may  not  be  used  »o  supplant 
funds  supporting  existing  AIDS 
activities  provided  by  the  health 
department  or  to  support  construction 
ccsts. 

Applications  for  a  new  surveillance 
cooperative  agreement  must  include  a 
nar-'ative  which  summarizes: 

1.  The  background  and  need  for 
project  si.pport  including  information 
that  relates  to  factors  by  which  the 
applications  will  be  evaluated. 

2.  The  objectives  of  the  proposed 
project  which  are  consistent  with  the 
purpose  of  the  cooperative  agreement 
and  which  are  measurable  and  time- 
phased. 

3.  The  methods  that  will  be  used  to 
accomplish  the  objectives  of  active 
surveiilance  and  epidemiologic 
investigations  of  selected  cases 
including  those  with  no  identifiable  risk 
f-ictors. 

4.  The  methods  that  will  be  used  to 
evaluate  the  success  of  active 
surveillance  and  epidemiologic 
investigations. 

5  Fiscal  infonriation  pursuant  to 
utilization  of  awarded  fjnds  in  a 
manner  consistent  with  the  purpose  and 
objectives  of  the  project. 


G.  Any  other  information  that  will 
support  the  request  for  assistance. 

The  original  and  one  copy  of  the 
application  must  be  submitted  on  or 
before  4;30  p.m.  (e.d.t.)  on  July  31. 1985. 
to  Leo  A.  Sanders.  Chief,  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road, 
N.E..  Room  321,  Atlanta.  Georgia,  30305. 
One  additional  copy  should  be 
simultaneously  submitted  to  the 
appropriate  Department  of  Health  and 
Human  Services  Regional  Office  listed 
below. 

Applications  shall  be  considered  as 
meeting  the  deadlme  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Sent  on  or  befr.re  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmaik  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  US.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing ) 

Applications  which  do  not  meet  the 
criteria  in  either  paragr-riphs  1.  or  2. 
above  are  considered  li'te  applications 
and  will  not  be  considered  in  the  current 
competition. 

Applications  are  not  subject  to  the 
review  requirements  of  the  National 
Health  Planning  and  Resources 
Development  Act  of  1974,  as  amended, 
and  are  not  subject  to  intergovernmental 
review  pursuant  to  Executive  Order 
12372. 

Information  on  application 
procedures,  copies  of  application  forms, 
and  other  material  may  be  obtained 
from  Nancy  Bridger.  Grants 
Mun3gement  Specialist.  Grants 
MjnagemcrU  Branch,  Procure.T^ent  and 
Grants  Office,  Centers  fnr  Disease 
Control.  255  East  Paces  Feiry  Road, 
N.E..  Room  321,  Atlanta.  Georgia  30305, 
or  by  calling  (404)  262-6575.  or  PTS  23&- 
6575.  Technical  assistance  may  be 
obtained  from  Lawrence  D.  Zyla, 
telephone  (404)  329-3651  (FTS  236-3651). 
or  E.  Thomea  Slarcher.  telephone  (404) 
329-3472  (FTS  236-34:-2).  AIDS  Activity. 
Center  for  Infectious  Diseases,  Centers 
for  Disease  Control.  Atlanta.  Georgia 
30333. 

D^ted:  June  12. 1985. 

WitUam  E.  Muldcon. 

Director.  Office  of  Program  Support.  Centers 
for  Disease  Control.  « 

Department  of  Health  and  Human 
Ser\  ices  (HHS)  Regional  OfHces 

Regional  Health  Administrator.  PHS. 
HHS  Region  1,  John  Fitzgerald 


Kennedy  Building,  Boston, 

Massachusetts  02203.  (617)  223-6H27 
Regional  Hi^alth  Administrator.  PUS. 

HHS  Region  III.  Gateway  Building  Ni). 

1.  3521-35  Market  Street,  Mailing 

Address;  P.O.  Box  13716,  Philadelphia. 

Pennsylvania  19101.  (215)  596-6037 
Kegional  Health  Administrator.  PHS. 

HHS  Region  V.  3f)0  South  Wacker 

Drive.  33rd  Floor.  Chicago,  Illinois 

60606,  (312)  353-1 3«5 
Roj<ional  Health  Administrator,  PHS, 

HHS  Region  VII,  601  East  12th  Street. 

Kansas  City.  Missouri  64106.  (816) 

374-3291 
Regional  Health  Administrator.  PHS. 

HHS  Res-ion  IX,  50  United  Nations 

Plaza.  San  Francisco.  California  94102. 

(415) 556-5810 
Ri^gional  Health  Administrator.  PHS. 

HHS  Region  II.  Federal  Building  26 

Federal  Plaza.  Room  3337,  New  York. 

New  York  10278,  (212)  264-2561 
Regional  Health  Administrator,  PHS, 
,  HHS  Region  IV.  101  Marietta  Towers. 

Suite  1007,  Allkpta.  Georgia  30323. 

(404)221-2316 
Regional  Health  Administrator,  PHS, 

HHS  Region  VI.  IZOn  MainJ  owcr 

Building,  Room  1835,  Dallas,  Texas 

75202,  (214)  767-3879 
Rcsicmal  Health  Administrator.  PHS. 

HHS  Regijn  VHI.  1185  Federal 

Building,  1901  South  Street,  Denver. 

Colorado  80294,  (303)  844-6163 
Regional  Health  Administrator,  PHS. 

HHS  Region  X.  2901  Third  Avenue. 

M.S./4t)2.  Seattle,  Washington  93121. 

(206) 442-0430 

(FR  Doc  85-14714  Filed  6-17-85;  8:45  am| 

BILUNG  COIJE  4160-lt-M 


Heaith  Care  Financing  Administration 

Medicaid  Program;  Notice  of  Hearing: 
Reconsidsration  of  Disapproval  of  a 
Georgia  State  Plan  Amendment 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Notice  of  hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  on  July  24,  1985 
in  Atlanta.  Georgia  to  reconsider  our 
decision  to  disapprove  Georgia  State 
Plan  Amendment  84-23. 

Closing  Date:  Requests  to  participate 
in  the  hearing  as  a  party  must  be 
received  by  the  Docket  Clerk  July  3. 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Docket  Clerk,  Hearing  Staff.  E(jjreau  of 
Eligibility.  Reimbursement  and 
Coverage.  365  East  High  Rise.  6325 
Security  Boulevard.  Baltimore. 
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Maryland  21207.  Telephone:  (301)  594- 
82G1.  j 

SUPPLEMENTARV  INFORMATION:  This 

r.otici!  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  a  Georgia  Stale  Plan 
Amendment. 

Section  1116  of  the  Social  Security  Act 
•Kid  43  CFR  Parts  20il  and  213  establish 
Department  procedjres  that  provide  an 
.idministrutive  hearing  for 
reconsideration  of  a  disapproval  of  a 
Slate  plan  or  plan  amendment.  MCFA  is 
required  to  publish  a  copy  of  the  notice 
to  u  State  Medicaid  Agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  which  will  be 
considered  at  the  hearing,  we  wilfalso 
publish  that  notice. J 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publicr.tion  of  this  notice, 
in  accordance  with  the  requirements 
contained  in  45  CFR  213.15(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  in  45  CFR 
213.15(c)(1). 

if  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

The  issue  in  this  matter  is  whether 
Georgia's  amendment  which  would 
provide  Medicaid  under  section  42  CFR 
435.113  to- families  who  are  denied 
AFIDC  benefits  because  of  consideration 
of  sibling  income  and  income  deemed 
from  parent(s)  of  a  minor  caretaker 
violates  Federal  regulations  at  section 
42  CFR  435.113. 

Section  42  CFR  435.113  requires  States 
to  provide  Medicaid  to  individuals  who 
would  be  eligible  for  AFDC  except  for 
an  eligibility  requirement  used  in  that 
program  that  is  specifically  prohibited 
under  title  XIX.  HCFA  has  determined 
the  portion  of  Georgia's  amendment 
which  would  provide  Medicaid  coverage 
to  families  denied  AFDC  due  to 
consideration  of  sibling  income  is  not 
approvable  because  consideration  of 
sibling  income  is  not  specificidly 
prohibited  under  title  XIX  under  these 
circumstances.  Section  402(a)(38)  of  the 
Social  Security  Act  which  provides  for 
the  consideration  of  sibling  income  is 
interpreted  by  the  AFDC  program  as 
merely  specifying  who  must  apply  for 
assistance.  It  does  not  change  the 
income  determination  methodology, 
whiih  has  always  taken  into  account 
(he  income  and  needs  of  all  members  of 
the  filing  unit  in  dHermining  the 


eligibility  of  the  unit.  Thus,  the  siblings 
income  is  being  considered  in 
determining  his  or  her  own  eligibility  as 
part  of  a  unit  and  the  siblings  are  not 
being  considered  "financially 
responsible"  for  each  other.  Section 
1902(a)(17)(D)  does  not  prohibit  the 
application  of  this  requirement  and, 
consequently.  HCFA  has  determined 
section  42  CFR  435.113  does  not  require 
Medicaid  coverage. 

The  notice  to  Georgia  announcing  an 
administrative  hearing  to  reconsider  our 
disapproval  of  its  State  plan  amendment 
reads  as  follows: 

Ms.  Vivian  Davidson  Egan. 
Assistant  Allorney  General.  132  State 
Judicial  Building,  Atlanta.  Georgia 

Dear  Ms.  F.gan:  This  is  to  advise  you  that 
your  request  for  reconsideration  of  the 
decision  to  disapprove  Georgia  Stale  Plan 
Amendment  84-23  was  received  on  May  17. 
1985.  You  have  requested  a  reconsideration 
of  whether  the  portion  of  this  plan 
Hmendment  which  would  provide  Medicaid 
under  section  42  CFR  435.113  to  families  who 
are  denied  AFDC  benefits  because  of 
consideration  of  sibling  income,  conforms  to 
the  requirements  for  approval  under  the 
Social  Security  act  and  pertinent  Federal 
regulations. 

1  am  scheduling  a  hearing  on  your  request 
to  be  held  on  July  24.  1985  at  10  a.m..  in  the 
5th  Floor  Conference  Room.  101  Marietta 
Tower.  Spring  and  Marietta  Streets.  Atlanta. 
Georgia.  If  this  date  if  not  acceptable,  we 
would  be  glad  to  set  another  date  thai  is 
mutually  agreeable  to  the  parties. 

I  am  designating  Mr.  Albert  Miller  as  the 
presiding  official.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Clerk.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  Docket  Clerk  of  the  names  of  the 
individuals  who  will  represent  the  Stale  el 
the  hearing  The  Docket  Clerk  can  be  reached 
at  (301)594-8261. 

Sincerely  yours. 
Carolyne  K.  Davis.  Ph.D. 

(Sec.  1116  of  the  Social  Security  Act  (42 

use.  13116)) 

[Catalog  of  Federal  Domestic  Assistance 

Program  No.  13.714.  Medicaid  Assistance 

Program) 

Dated:  June  13. 1985 
Carolyne  K.  Davis. 

.Administrator.  Health  Cure  Financing 
Administration. 

jFR  Doc.  85-14623  Filed  6-17-85:  8:45  am) 
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Medicaid  Program;  Notice  of  Hearing: 
-Reconsideration  of  the  Disapproval  of 
a  Maryland  State  Plan  Amendment 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

ACTION:  Notice  of  hearing. 


summary:  This  notice  announces  an 
administrative  hearing  on  July  23. 1985 
in  Philadelphia.  Pennsylvania  to 
reconsider  our  decision  to  disapprove 
Maryland  State  Plan  Amendment  84-16. 

Closing  date:  Requests  to  participate 
in  the  hearing  as  a  party  must  be 
"  received  by  the  Docket  Clerk  July  3, 
1985. 

FOR  FURTHER  INFORMATION  CONTACT! 
Docket  Clerk.  Hearing  Staff.  Bureau  of 
Eligibility.  Reimbursement  and 
Coverage.  365  East  High  Rise.  6325 
Security  Boulevard.  Baltimore. 
Maryland  21207,  Telephone:  (301)  594- 
8261. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  a  Maryland  State  Plan 
Amendment. 

Section  1116  of  the  Social  Security  Act 
and  45  CFR  Parts  201  and  213  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  HCFA  is 
requireij  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  which  will  be 
considered  at  the  hearing,  we  will  also 
publish  that  notice.) 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
contained  in-45  CFR  213.15(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  in  45  CFR 
213.15(c)(1). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

The  issue  in  this  matter  is  whether 
Maryland's  proposal  to  provide«n 
exception  to  the  current  20-day  inpatient 
hospital  limit  for  those  recipients  who 
receive  care  in  out-of-State  hospitals    • 
under  a  payment  systenr based  on 
diagnosis  related  groups  (DRGs).  and  for 
those  recipients  receiving  organ 
transplants  in  hospitals  designated  as 
national  referral  centers  for 
nonexperimental  organ  transplants 
violates  Federal  regulations  at  42  CFR 
440.240(b).  Federal  regulations  at  42  CFR 
440.240(b)  requires  that  a  State's  plan 
must  provide  that  the  services  available 
to  any  individual  in  the  categorically 
needy  group  or  a  covered  medically 
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needy  Rroup  are  equal  in  amount, 
duration,  iind  scope  for  all  recipients 
within  the  group. 

Under  Maryland's  proposal.  Medicaid 
recipients  with  the  same  illnesses  and  in 
the  same  covered  Medicaid  group 
(categorically  or  medically  needy)  who 
receive  care  in  Maryland  hospital,  or 
receive  an  organ  transplant  in  a  hospital 
that  is  not  designated  as  a  national 
referral  center,  would  not  receive  the 
same  amount  of  inpatient  hospital  days 
as  those  selected  for  exception  by 
Maryland.  Therefore.  HCFA  has 
determined  that  Maryland's  proposed 
plan  is  in  violation  of  the  comparability 
requirement  at  42  CFR  440  240(b). 

The  notice  of  Maryland  announcing 
an  administrative  hearing  to  reconsider 
our  disapproval  of  its  State  plan 
amendment  reads  as  follows: 

Mr.  Laurence  B.  Russell. 
Assistant  Attorney  General.  Office  of  the 
Attorney  General.  Department  of  Health 
and  Mentcl  Hygiene.  300  West  Preston 
Street.  Baltimore.  Maryland 
Dear  Mr.  Russell:  This  is  to  ddvisc  you  that 
vour  request  for  reconsideration  of  the 
decision  to  disapprove  Maryland  State  Plan 
Amendment  84-16  was  received  on  M.iy  16, 
1985.  You  have  requested  a  reconsideration 
of  whether  this  plan  amendment,  which 
would  provide  an  exception  to  the  current  20- 
day  inpatient  hospital  limit  for  those 
recipients  who  receive  care  in  out-of-State 
hospitals  under  a  payment  system  based  on 
diagnosis  related  5^oups  and  for  those 
recipients  receiving  organ  tr:insplants  in 
hospitals,  designated  as  national  referral 
centers  for  nonexperimental  organ 
transplants  conforms  to  the  requirvments  for 
approval  under  the  Social  Security  Act  :ind 
pertinent  Federal  requirements. 

I  am  scheduling  a  hearing  on  yo'.:r  request 
to  be  held  on  )uly  23.  1985  at  10  am.,  in  Room 
3020.  3535  Market  Street.  Philadelphia. 
Pennsylvania.  If  this  date  is  not  acceptable. 
we  would  be  glad  to  set  another  date  that  is 
mutually  agreeable  to  the  parties. 

I  am  designating  .Mr.  L.awrence  Aguloff  as 
the  presiding  official.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Clerk.  In  order  to  facilitate  any 
communication  which  may  he  necessary 
between  the  parties  to  the  hearing,  please 
notifv  the  Docket  Clerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  be  reached 
at  (301)  594-8261. 

Sincerely  yours. 
Carolyn  K.  Davis.  Ph.D. 

(Section  11 16  of  the  Social  Security  Act  (42 
D.S.C.  i:ii(.)) 

(Catalog  of  Federal  Domestic  .Assistance 
Program  No.  13.714.  Modicaid  Assistnce 
Program) 


D.i'i  d:  lune  13.  1985. 
C<trolyn«  K.  Davis, 

.■\dministrator.  Health  Care  Finuncina 

.■\dnnnistration. 

|FR  Doc.  85-14624  Filed  6-17-«5:  8  45  am) 

BiLLING  COCC  4120-03-M  I 


Office  of  Human  Development 
Services 

Advisory  Board  on  Child  Abuse  and 
Neglect;  Meeting 

Agency  holding  the  meeting: 
Administration  for  Children,  Youth  and 
Families. 

rime  and  date:  10:00  a.m.  to  5:00 
p.m.— Tuesday.  luly  9,  1985. 

Place:  Department  of  Health  and 
Human  Services.  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue. 
SW..  Washington.  D.C.,  Room  703A. 

Status:  Advisory  Board  meetings  are 
open  for  public  observation.  However, 
because  of  security  precautions  at  all 
Government  buildings,  persons  wishing 
to  attend  the  meeting,  but  who  do  not 
have  Government  identification,  should 
call  the  contact  person  listed  below  for 
mformation  about  access  to  the  building. 

Matters  to  be  considered:  At  this 
meeting,  the  Advisory  Board  will 
discuss:  Orientation  of  new  members; 
coordination  efforts  among  Federal, 
agencies;  plans  for  the  71h  National 
Conference  on  Child  Abuse  and  Neglect: 
and  other  matters  of  importance. 

Contact  person  for  more  information: 
Arlene  Taylor.  National  Center  on  Child 
.Abuse  and  Neglect.  P.O.  Box  1182, 
Washington,  D.C.  20013:  (202)  245-2840. 

Dal.  cl:  June  12.  1985. 
Carolyn  Gamett. 

HDS  Committee  Mana)i^Tent  Officer 
[FR  Doc  a^-14529  Filed  6-17-8,5:  8:45  am) 

MU-iNC  COOe  413(M>1-M 


Public  Health  Service 

Food  and  Drug  Administration; 
Statement  of  Organization.  Functions, 
and  Delegations  of  Authority 

Part  H.  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3HdS-92.  February  25. 
1970,  as  amended  most  recently  in 
pertinent  part  49  FR  10179-85,  March  19. 
1984),  is  amended  to  reflect  a 
reorganization  of  the  Center  for  Food 
and  Safety  and  Applied  .Nutrition 
(CFSAN).  The  reorganization  entails 
transferring  the  quality  assurance! 


activities  frtfm  the  Office  of  the  Center 
Director  to  the  Office  of  Management. 

Section  HF-B,  Organization  and 
Functions,  is  amended  to  delete 
paragraphs  (k-l),  and  (k-l-i),  in  their 
entirety  and  replace  them  with  new 
paragraphs  (k-l),  and  (k-l-i),  reading  as 
follows; 

(k-l)  Office  of  the  Center  Director 
(HFFl).  Develops,  for  approval  of  the 
Commissioner,  agency  policy  on  foods, 
food  additives,  color  additives,  and 
cosmetics,  and  implements  this  policy. 

Provides  overall  executive  direction  to 
the  Center  programs  and  activities  and 
coordinates  programs  with  other  agency 
organizational  components,  PHS,  HHS, 
and  other  Government  agencies. 

Directs  the  development  of  the 
Center's  regulatory,  scientific,  and 
management  policy. 

Recommends  to  the  Office  of  the 
Commissioner  new  and  revised 
legislation  pertinent  to  the  Center's 
responsibilities,  and  participates  in  the 
preparation  of  legislative  proposals  and 
testimony  for  presentation  at 
congressional  hearings. 

Directs  and  coordinates  the  overall 
application  of  Center  scientific  and 
technical  capabilities,  coordinating  the 
Center's  scientific  research  within  the 
agency  and  with  other  governmental 
and  private  agencies,  both  nationally 
and  internationally,  to  facilitate 
collaboration  in  attacking  common 
problems. 

Establishes,  promotes,  and  maintains 
a  climate  of  mutual  cooperation  with 
scientists  and  scientific  bodies, 
nationally  and  internationally,  in  order 
to  maintain  contact  with  scientific 
events  which  may  influence  the  Center's 
activities. 

(k-l-i)  Office  of  Mangement  (HFF17). 
Monitors  the  continuing  developemnt 
and  operation  of  strategic  planning 
systems  for  the  Center's  activities  and 
resource  allocations;  advises  the  Center 
Director  on  administrative  policies  and 
guidelines  and  scientific  and  technical 
information  systems. 

Provides  direction  and  counsel  to  the 
Center's  managers  through  development 
and  performance  of  program  evaluation 
and  technological  forecasting. 

Plans  and  directs  all  of  the  Center's 
operations  related  to  financial  and 
personnel  management,  operations 
research,  employee  development  and 
training,  security,  and  safety 
management,  laboratory  safety  and 
health,  and  veterinar>'  medical  services. 

Establishes  and  conducts  a  quality 
assurance  program  to  assure  and 
maintain  the  highest  level  of  quality  and 
integrity  for  all  Center  laboratory 


Federal  Register  /  Vol.  50,  No.  117  /  Tuesday,  June  18,  1985  /  .NJotices 


25329 


studies  and  processing  of  regulatory 
samples. 

Provides  technical  support  and 
facilities  management  to  the  Center  in 
the  area  of  engineering,  visual 
information,  supply,  equipment,  space, 
communications,  printing,  reproduction, 
and  mail. 

Directs  the  Center's  automatic  data 
processing  (ADP)  services,  including 
planning  contracts,  equipment  and 
software  procurement,  training  and 
utilization  of  ADP  systems  and  facilities, 
and  information  systems  services 
(scientific  literature  searching,  library 
services,  and  technical  editing). 

Plans  and  coordinates  the  Centers 
Equal  Employment  Opportunity 
Program. 

Dated:  June  10,  1985. 
James  O.  Mason, 

Acting  Assistant  Secretary  for  Health. 
|FR  Doc.  85-14634  Filed  5-17-85;  8:45  am] 

BILUNG  CODE  41S0-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

(Docket  No.  N-85-1538] 

Notice  of  Submission  of  Proposed 
Information  Collections  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Fishman,  OMB  Desk  Officer, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7lh  Street,  SVV., 
Washington,  D.C.  20410.  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION: 
Department  has  submitted  the  proposals 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 


information  collec  'on  proposal;  (2)  the 
office  of  the  agenCj  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable:  (4)  hov  frequently 
information  submissi  'ns  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy.  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposals 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirements  are  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Urban  Homesteading  Program 
Office:  Community  Planning  and 

Development 
Form  number:  HUD-4027.1  and  4027.2 
Frequency  of  submission:  On  Occasion. 

Monthly,  Semi-annually,  and 

Annually 
Affected  public:  State  or  Local 

Governments 
Estimated  burden  hours:  1,848 
Status:  Revision 

Contact:  Richard  R.  Burk.  HUD  (202) 
755-5324.  Robert  Fishman.  OMB,  (202) 
395-6880. 

Dated:  )une  3.  1985. 

Proposal:  Urban  Development  Action 

Grant  Program 
Office;  Community  Planning  and 

Development 
Form  number:  SF-124.  OPR:HUD-3440. 

HUD-3441,  3442,  3443,  3444,  3445,  and 

3446 
Frequency  of  submission:  On  Occasion 

and  Semi-annually 
Affected  public:  State  or  Local 

Governments 
Estimated  burden  hours:  71,155 
Status:  Reinstatement 

Contact:  Sheila  Platoff,  HUD  (202) 
755-7362.  Robert  Fishman,  OMB,  (202) 
395-6880. 

Dated:  June  3.  1985. 

Proposal:  Project  Self-Sufficiency 

Demonstration 
Office:  Policy  Development  and 

Research 
Form  number:  None 


Frequency  of  submission:  Single-Time 
Affected  public:  State  or  Local 

Governments 
Estimated  burden  hours:  26,700 
Status:  Revision 

Contact;  Francetta  White.  HUD,  (202) 
755-5561,  Robert  Fishman.  OMB,  (202) 
395-6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  35351d). 

Dated:  May  29, 1985. 
Dennis  F.  Geer. 

Director.  Office  of  Information  Policies  and 
Systems. 
|FR  Doc.  85-14593  Filed  6-17-85:  8:45  am] 

BILUNG  COOE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Eugene  District  Advisory  Council; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  section  309  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  that 
a  meeting  of  the  Eugene  District 
Advisory  Council  will  be  held  on  July  2. 
1985,  at  9:00  a.m..  Pacific  Standard  Time 
in  Room  227  of  the  Federal  Building  at 
211  E.  7th,  Eugene,  Oregon. 

The  agenda  for  the  meeting  will 
include:  (1)  A  review  of  the  proposed 
interchange  of  lands  between  the  Forest 
Service  and  Bureau  of  Land 
Management:  (2)  summary  of  the 
proposed  Bunker  Hill  timber  sale.  The 
Council  will  be  asked  to  make  a 
recommendation  on  both  issues. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council,  beginning 
approximately  at  10:45  a.m.  or  file 
written  statements  for  the  Council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager,  Bureau  of  Land 
Management,  1255  Pearl  Street,  Eugene. 
Oregon  97401,  by  June  28.  Depending  on 
the  number  of  persons  wanting  to  make 
oral  statements,  a  time  limit  may  be 
established  by  the  District  Manager. 

Summary  minutes  of  the  Council 
meeting  will  be  maintained  in  the 
District  Office  and  be  available  for 
public  inspection  and  reproduction 
during  regular  business  hours  within  30 
days  following  the  meeting. 

Dated:  June  12. 1985. 
Melvin  D.  Clausen. 
District  Manager. 

IFR  Doc.  85-14539  Filed  6-17-85;  8:45  am| 
BILLING  COOE  4310-33-M 
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|A-12S30ctal  I 

Arizona:  Colorado  River  Front  and 
Levee  Works;  Proposed  Modification 
and  Continuation  of  Withdrawal 

I'lne  7.  \9t^. 

As  a  result  of  the  review  m.itJe 
pLTsiiant  to  section  204(10  of  the  Federal 
1  iind  Policy  and  M»na;;rment  Act  of 
19"6.  90  Stdt.  2754;  43  U.S  C.  1714.  the 
Bureau  of  Land  Managempnt. 
Department  of  the  Interior,  proposes  to 
continue  withdrawal  of  the  Lmds  hsfed 
below  for  a  period  cf  20  y;*ar3.  rather 
than  for  an  indcTmite  term.  The 
withdrawal  will  he  terminated  as  to 
25,305.35  acres. 

The  land  w.js  withdrawn  by  the 
ijuicaii  of  Reclamation  for  control  of  the 
'.v.^ters  of  the  Colorado  River  and 
ilelivery^f  water  to  the  States,  irrigation 
cislrtcts.  Indian  reser\-at:ons.  and 
private  land  holdi.ngs  with  valid  water 
r\;hts:  the  Bureau's  administrative 
risponsibiliiies  include  the  construction 
of  storage  reservoirs  and  control 
structures,  river  channelization, 
drainage  of  lowlands,  and  related 
r^'source  development  use. 

The  existing  withdrawals,  made  by 
S''cretarial  orders  issurd  pursuant  to  the 
Rociamaiion  Act  of  June  17.  \902. 
segr'jgate  the  lands  from  operation  of 
the  public  lard  laws,  including  the 
riining  laws.  It  is  proposed  to  continue 
fho  segregation  as  to  surface  and  mining 
entry:  any  areas  now  segregated  against 
n;>rera!  leasing  would  be  opened  to 
iiM,sing. 

No  other  change  in  the  segregative 
effect  of  the  withdrawal  or  use  of  the 
Kir.d  is  proposed. 

The  following  described  li«nd  is 
i.icludcd  in  the  proposed  modification: 

Gila  and  Salt  River  Meridian.  Arizona 

t.  11  .v.  R.  17  VV.. 

Sec.  17.  All: 

S«;.  13.  Lo's.  1.  2.  3.  hpJ  ■}.  ES.  E'iW'i: 
Sec  19.  !cis  3  and  4.  SE'  iSW  '/«: 
See.  :o.  VV '  AV 'r,,  \v ',~..SE ■  iSW ' ». 
Sec.?:  N'».  N',:SW«.  SE'4SW'4.  SE'«; 
Sfc.  2'.  S'-.\WV4; 
S^c.  2«.  S".V'-4SVVV«: 

Sec  ■^^.  N'A"  iVEV^VvVV*.  W'-^.NWW.  S'i: 
Sec.  30.  lots  1.  2.  3  anJ  4.  E'2.  E'-VV'i: 
S.«c.  31.  lots  1.  2.  3.  and  4.  E»i.  E'^W^: 
Sec.  32.  Ail: 

Sl'c.  3 1.  \\  'i.NW'A,  SE'/^NW*.  S'-i; 
Sec.  34.  SW%NE'«.  S'iWV'^.  S'l: 
Sec.  35.  S' iiSVV  "4.  NEUSE"'*.  S'aSEV.. 
I    ION.  R  18  VV.. 
St?c  1.  !ois  1.  2.  3.  and  4.  S'-iN'i.  SW. 
Sflc.  2.  lots  1.  2.  3.  an.]  4.  S' A"'^.  S'^: 
.      Sec.  3.  lots  1.  2.  2.  and  4.  S4:N'2.  S'2: 
Sec,  4.  lots  1.  2.  3.  find  4.  S'sN'--.  SW: 
Sec  5.  lots  1.  2  and  3,  S-  .zNi-:' .. 

SK'4.\VV'4.  SE'U: 
S-c.  7.  SE'iSE".: 
Sees.  8  to  12.  inclusive; 
S  -ts.  14  and  1.1: 


S 


S.!C.  16.  lots  1,  2.  3.  and  4.  N'-i.  SEU: 
Sec.  17.  lot  1.  NVi.  SWV4.  N';^SE'4. 

SWV«SE'-4: 
Sec.  18,  lots  2,  3.  and  4,  NEViNEVi, 

S'-iNE''4.  SEV4. 
UN.  R.  18W., 

Sec.  3.  lots  1.  2.  3.  and  4.  S'l.N'.'j.  SVi:  ' 
Sec.  4.  lots  1.  2.  3,  and  4.  S'^i.N't.  S'/i-.i 
Sec.  8.  lot  1: 

Sec.  10.  N'-j.  SW  V4.  NViSE'.'*; 
Sec.  11.  N'2NE'-4.  SE''4NE'4.  these  porlion.s 

of  SE'4NE''4.  and  SE',4  Ijing  north  and 

east  of  State  Highway  95.  and  that 

l^ortion  of  N'-.'.\VV'4SVV'.4  lyinj?  south 

and  west  of  llavjsu  National  Wildlife 

Relume  biHindary: 

•c.  12.  NVk  N'/2SW'.'4,  SEV4SW''4.  SEV*. 

and  that  portion  of  SW'4SVV''4  Ijing 

north  and  east  of  State  1  li>2hw.iv  95: 
Sec.  13.  NE"4NE"4.  N''i.NW'-4NE''4. 

NE-4SE'4NE%.  SW^SVV^: 
Sec.  14.  NViNEV*.  SEV4NE'4.  SW'4.  j 

W  '/iSW  '/4.  SE '  4SW  V4.  SE '  4SE  V4; 
S.>c.  16.  lots  1.  2,  3.  and  4.  SEV«NEV4. 

E'-iSE'A: 
Sl'c.  22.  EV;iSW"4SEV4NE'4,  SE'4SE'4N 

E'4.  E'/4NE"4SE'4.  W''iW"2NE'4SEV4: 
Sec.  23.  All: 

Sec.  24.  WViNEU.  SEV4NE''4 
Sec.  25.  NEV4.  N'i.NW-*: 
Sec.  26.  All; 
Sec.  28.  Kits  3  and  4, 
Sec.  32.  lots  7,  8.  9.  10.  11,  and  12: 
Sec.  33.  lots  7,  8,  and  9.  S'-,iN'/2,  S'/i: 
All: 

W'sSW'i: 
All 
18  W,, 


WH.  SEV4: 


Sec.  34 
Ser.  35 
Sec.  36 
.  12  N  .  R 


E'>. 


Sec,  19.  lots  1.  2.  and  3.  N'l  of  lot  4. 

E'.iW'/2: 
S.'".  :d.  SW  ''4; 
Sec.  29,  All; 
Sec,  30.  lots  1.  2.  3,  4.  and  5,  NE'A, 

E'/zNW'A.  NW3E'4.  SE'4SEV4: 
Sec.  32,  lots  1  and  2.  W'jNW'/i.  E>:SW''4, 
,  10  N  .  R,  19  W.. 
Sec.  12.  lots  5,  6.  9,  and  10.  E'/^.VEU. 

SWS4NE''4.  E'2SW''4.  SWV4SWV4.  SE'.'4: 
Sec,  13.  NE'^4SEV4NEV4.  S'bS'iNEVi, 

S'2SEV4NWV«.  E'.2SWV4.  SEW, 
.  12  N..  R.  19  W.. 
Sec.  4.  lilts  3  and  4,  S'-^: 
Sec.  5.  lots  1.  2.  3,  and  4.  S'-i: 
Sec,  6,  lots  1.  2.  3.  4.  5.  and  6,  EVaSWVi. 

SEV,; 

Sec,  8.  lots  1.  2.  3,  4.  and  5.  NE'4NE'4: 
Sec.  9,  .\EV4.  NV2NWV4.  N'.iSW'.4.VW'/4. 

SE''4NW'V4,  N%NE'iSW' «.  SE'  .NEWS 

W'.4,  N',iSEV4.  N'aS'sSE'  .: 
Sec.  10.  All: 
Sec  IJ.  S'2: 
Sec.  14.  NW'V4,  SVz: 
Sec.  15.  NE'/4,  N'/2NE'4NW''4.  SE''4NE"4N 

W'/4.  NW''4N\V"4.  S'^NE''4SW-4. 

N',2SEl4.  NW'/4SWV4SE'.'4.  E't!SE'/4S 

E'/4: 
Sec,  16.  lots  1.  2.  3.  and  4.  NE'A: 
Sec,  22.  lots  1.  2.  3.  and  4.  NE'*: 
Sec.  23.  N'/^.\'/:,  W'>.iSW''4NE'/i. 

NE '/4SE '/♦NE ' '4.  N ' 2S\V '.4N VV '4. 

S£'4SWV4.  NVV'/4. 
Sec,  24.  lot  1.  N's,  N'-SW'.-i.  SE'4SW'4. 

SC"4. 

•,  13  f.'..  R,  19  W'., 
Sec,  19,  lots  3  and  4.  E'iSVV'/4.  SE'i: 
Si-c.  29.  VVVi 


Sec,  30,  lots  1.  2,  3.  and  4.  E'/j.  E'.iVV'j: 
Sec,  31,  E'2NE'4.  N'/2NWV4NE"4. 

E'*!SW''4NE'/i.  SEV4NE'/4,  NE'-4SE'4. 

E'-<iNW',4SE'4: 
Sec,  32.  W'-i.  SE'/4: 
Sec.  3.3.  SW' 4, 
T.  13  N,.  R.  20  W,. 

Sec.  4,  W'i.  W'-jSE'i; 
Sec.  8.  lots  1.  2.  3.  4: 
Sec.  14.  lot  2; 
See.  16  Alh 

Sec.  20.  lots  1.  2.  3.  and  4.  E'/iNE'i: 
Sec,  22  lots  1  2.  3.  and  4.  N'^iN'/i: 
Sec.  26,  lots  1.  2.  3.  and  4.  NEW: 
Sec,  3«.  lot  1. 
T,  14  N..  R  20  W.. 

See.  6.  lots  1,  2,  3.  4.  5.  ft  and  7.  S'-SE'-i. 

SE'.iNVV'4  E'.iiSW  V4.  SE''4: 
Sec,  18.  lots  1.  2.  3.  and  4,  E'.iNE'i: 
Sec.  20.  lots  1  and  2,  N''2.  Ev2SVV'4,  SEV4. 

excluding  the  following  parcel  of  land: 

BejTinning  at  the  SE  corner  of  said  section 

20;  t;ieMc:e  N,  90°00  00"  W,  1,5.i9  32  feet: 

thi^nce  N,  29'23  54'  W.  470,00  feet;  thence 

N,  34'5218'  W,  906.23  feet,  thence  N. 

3'5e'46'  VV.  324.94  feet:  thence  N. 

ir44  23'  VV,  817,53  feet:  thence  N. 

56'06  23'  W,  1.854.80  feet:  thence  N 

0  05  55"  W  976,17  feet;  thence  S. 

89"50  20'  E,  4.067.58  feet;  to  a  point  on 

the  E,  line  of  said  section  20;  thence  S. 

0°05  47"  E.  1.789.69  teet  to  the  E''2  corner 

of  SHid  section  20;  thence  S.  0*01  05'  W. 

2.6o7.9afeet  to  the  point  of  beginning: 
Sec.  28.  Wl-i: 

Sec.  32.  lots  1.  2.  3.  and  4.  E'/nE'-i, 
T.  14  N..  R,  20  W,. 
Sec.  2.  lots  1  and  2: 
Sec,  12,  lot  1, 
1,  15  N.  R,  20  VV,, 
Sec.  3  li)ts  1  and  2.  EV2SEy4; 
Sec.  10,  lots  1.  2,  3.  and  4.  EV4E'/i; 
Seed,  11  and  14: 
Sec  22,  lot  1; 
Sec,  23.  NE'A.  EV<jNWV4,  E'/iiNE'^SW-i. 

N'/2SE'/4.  N'/iSW'/4SEV4.  SE',/'4SW'4S 

E'/4.  SE'/4SE',4: 
Sec,  25,  E'/i,  N'/2.NW'/4.  N"/.jS'.2NVV'/4, 

SE'/4SEV4NW'/4.  E'/2E'-^SVVV4: 
Sec,  26.  lots  1.  2.  3.  and  4  NE'/4NE"4: 
Sec,  35.  N''iSW'4SE'/4.  SE'/4SW"4SE'4. 

SEV+SE'-i: 
Sec,  36,  All 
T,  3  N..  R.  21  VV  , 
Sec,  4.  lots  1,  2,  3,  4.  and  5,  E'/iSE'A: 
Sec.  5.  lots  1,  2,  3.  and  4; 
Sec  7.  lots  1,  2.  3.  and  4.  £'/».  E'-sW'-'i: 
Sec,  8.  S'3S'2N'/4.  NV2NE''4NW'4, 

N'/2NW'/i.  S'/'.!SE'/4NW'/4,  SVi: 
Sec.  9.  EV2NE','4,  SWWNEW,  S'/3NW'.4. 

S'/i. 
T,  15  N,,  R.  21  W., 

Sec,  2.  lots  1,  2.  3,  4.  5.  and  6,  N'/i,NE'/4, 

SEV«NE'/4.  NE'/4NW'/4: 
Sec,  12.  All: 
Sec.  13.  lot  1.  NE'/4NE'/4NWV4.  NE'/4SE"4. 

E'.iNWWSE'/4.  E'.'tSEV4SE'/4, 

SU''4SE'4SE"4: 
Sec,  24.  lotsl.2.  3,  and4. 
T,  16  N.,  R  21  W., 
Sjc.  18.  lot  1: 
Sec,  22.  E'l-Ci: 
Sec.  28.  lot  1; 

Sec.  33.  N'iSE'4,  SW'^SE'A. 
r,  17  N,.  R,  21  W., 
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Sc.  -l.l'.'.l-.'u.  K'iNVV'-M: 
S.-i:.  27.  K'.VV'--.  VV'wN\V%: 
S.-(:..M.  »;'::. 

r. ::  N..  R.  22  w.. 

Sft..  4.  lols  fi.  (i.  r.  N'-S\\"4.  and 

SVV  tSVV'4  lyiiijl  nxrth  iiiid  wrsl  <il  llif 
iMslcrly  li.iiilv  (>r(ailiir.i<li>  Kivcr.  Inl  H: 

S«m:.  S.  SK' <  lyiiiji  iKiith  .mil  wr-sl  Jif  Ihi- 
iM.slniv  li.mk  of  (hr  Odliinidti  Kivcr.  lols 
2.  ;i.  4.  and  :,.  SW  i\K'4.  S'.WV'^. 
SVV  '4;  I 

Sit.  tl.  l.ilN  1.  2.  .1.  iind  4.  SK'jNK'i: 

Sf.:.  7.  lilts  1  and  2; 

Sit.  H.  lols  4.  5.  NK'  i.  K'-WV'..  and 
NK'  iSVV'j  lyinH  nurlh  and  vvcsl  of  Ihc 
i-aslrrlv  liank  of  Ihi'  (".olorado  Kivir.  lol 
;i,  NW'jNUU; 

S.-i;.  aK'-: 

S«ri;.  17.  lol  B.  W  l$W '^SVV  '  .. 

S.T..  IH.  SW'^SK'*  and  VV'.:SK'4SI-;U  lying 
north  and  wi'St  of  the  castrrly  liank  of 
th<'  Colorado  River,  lots  7  lo  1(>.  inclusive. 
I-:'jSK'jSF'4::: 

Sec.  Ul.  lols  I.  2.  ;i.  5.  ti.  and  NW'4NK'4 
lyinj>  south  and  fast  of  the  easterly  bank 
of  the  Coloratlo  River,  lol  4. 
1.  ,1  N..  R.  22  VV.. 

Sec.  I. s'.n'jSwu. s'.sw'4. sw'^s^:^. 

S' •Si:'4SK'.4: 

See.  11.  lot  4,  K'.-NKS.  SWANKS. 

K'.SWU.  SW'^SW'j.SK'i: 

S«'»:.  12  and  i;i; 

Sec.  14.  K'j.N'.NW'v 

Sec.  15.  lols  6.  111.  and  14.  N'::NK'4NK'4. 

N '  .SW ' 4NK' 4NF.' 4.  SW ''4SW ' 4N 

K'4NK'4.  N'-!SK'4NK'4NK'4.  F'-SW  iS 

W'4.SK'4SW'4: 

Sec.  21.  lots  3.  4.  7.  8.  10.  11.12  and  U. 

SK'4NW'4.  K'jSW'4: 

Sec.  22.  lots  4,  8,  9,  and  12.  NK'4. 

NK'4NW'4.  N";SH;'4.  SK'-4SK'4: 

Sec.  27.  lots  5.  8.  9.  and  12.  F.':;K'-!; 

Sec.  28.  lots  1.  7.  8,  1 1.  12.  and  14.  F.'-jNK'^; 

Sec.  Xy  lot  4. 

Sec.  34.  lots  7.  8.  10.  1.1.  and  15.  E'lNKVi. 

SVV'4NE'4.  SI>4. 

f.  19  N..  R.  22  W.. 

Sec.  10.  lols  3  to  10.  inclusive.  SF'4NK'/4. 

E':;SF'4. 

r  20  N..  R.  22  W'.. 

Sec.  9.  lots  5  and  0: 

Sec.  12.  lols  5.  6.  7.  and  9.  F'/2NVV'4.  SK'a: 

Sec.  20.  lols  1.  2.  a  and  4.  SW'4NF''4. 

S'-NW'4; 

S<'c.  30.  lols  9.  10.  II.  12.  and  13.  N'l:NK'/4. 

r.  I  N..  R.  23  W.. 

Sec.  20.  lots  6  and  8; 

Sec.  22.  S'-NW'*: 

Sec.  28.  F'4NE'4.  SE^SWU.  SEVi; 

Sec.  29.  SW'iSWV4.  excluding  lot  3: 

Sec.  30.SE"4SE'4: 

Sfc.  31.  N '  jN  '  ■:.  evctuding  lots  5.  ti.  7.  and 

8: 

Sec.  33.  EV2W(/i. 

T.  2  N..  R.  23  W.. 

Sec.  25.  lot  10.  W'.:!SW'4NF'4. 

Sec.  34.  lots  4.  5.  6.  and  7.  E'>SE'4; 

Sec.  35.  lot  10  lying  north  and  west  of  the 

easterly  bank  of  the  Colorado  River,  lols 

5  and  6. 

T  1  N..  R.  24  W.. 

Sec.  24.  lots  2  and  3: 

Sec.  25.  lots  8.  10.  12.  13.  14.  and  17: 

Sec.  26.  lots  7.  9,  \0.  11.  and  12.  SE'4SE' 

Sec.  35.  lot  4. 

l'  5  S..  R.  21  W.. 
I 


S.'«:.  2«l.  S'L- 

Sec.  3(1.  S'-Ni;'4SVVi4NF'4.  SK'.iSWV4N 
E'4.  S'-N\V'4SE'4NE'i.  SW'4SE'  .N 
F'4.  E''jSI;'4: 
Sec.  32.  All. 
1.  C.  S..  R.  21  W.. 
Sec.  5.  lotsl.  2.3.  and4.  S'.-; 
Sec.  (i.  7.  and  8: 
Sec.  17  to  20.  inclusive: 
Sec.  29  and  30: 

Sec.  31.  lots  1.  2.  3.  4.  and  E'i  exi:luding 
land  revoki^d  by  Public:  Land  Order  No. 
(1475.  E'/:;W":;:  " 
Sec,  32.  All. 
r  7  N..  R.  21  W.. 
Sec.  5.  lol  4.  S'/L-NW/4  and  SWV4  excluding 
land  revoked  by  Public  I.anil  Order  No. 
8475; 
Sec.  6.  lot  1  and  SK' 4NF'4  excluding  land 
revoked  by  Public  Land  Order  No.  f>475, 
lols  2  lo  7."inclusive.  SW'/4NE'/4,  SE'A: 
Sec.  7.  lots  1.  2.  3.  and  4.  E'A.  E'-^WA: 
Sec.  8.  NE'/4  excluding  land  revoked  by 

Public  Land  Order  No.  6^5.  WViiSW'A 
Sec.  18.  lots  1,  2,  3.  and  4.  E'l;.  E'^^W'/a; 
Sec,  19.  lot  1.  NE'4NW'/4, 
r,  4  S,.  R,  22  VV,. 
Sec,  31.  lots  1.  2.  3.  4.  and  5.  NV-NE'A.  NV.% 

NVV',4: 
Sec.  32.  lot  l.N'/vN'/-: 
Sec.  33.  lols  1.  2.  3.  and  4.  NE'/i.  N',i;NW"/:»: 
Sec.  34.  lols  1.  2,  and  3.  N'/a.  NVaSE'A. 

SE'4SE"4; 
Sec,  35.  All. 
T.  5  S..  R.  22  W.. 
Sec.  1: 

Sec.  2.  lols  1.  2.  3.  and  4: 
Sec.  3.  lot  1: 

Sec.  n.  lots  1.  2.  3.  and  4.  EV-E'/i: 
Sec.  12.  All: 

Sec.  13.  W"/2W'/:;EV::W '/2W','2NEV4.  WVi 
W V-W V2NE '/..  VV '/2NW V4NW  '.'4NW '/* 
SK'/4.  SW 'ANW  V4NW '/..SE'A.  W '/aW'-^- 
NVV 'ASW  'ASE'A.  W '/•- W '/2SW 'ASE'A. 
W ' 2 W'/.;NE "ASW 'ASW 'ASE 'A.  SE V* 
SW ' /4SW  'ASE V4,  S  '/2SE '/4SW y4SE 'A; 
Sec.  23.  lot  1: 

Sec.  24.  lots  1.  2.  3.  and  4.  S'/aN'/aNE'A 

NE'''4.  S'/^NE'ANE'A.  W'.-i-NE'A.  NWV4. 

T.  6  S..  R.  22W.. 

Sec.  1.  All: 

Sec.  12.  All: 

Sec.  13.  All: 

Sec.  25.  All; 

Sec,  38.  All. 

T,  7  S,.  R.  22  W,. 

Sec.  12.  lots  1  and  2.  SE'ASE'A; 

Sec.  13.  lots  1  to  8.  inclusive.  E'/a; 

Sec.  14.  lots  1.  2.  3,  and  4.  SVx: 

Sec.  15.  lots  1.  2.  and  3.  EVaSE'A: 

Sec.  23.  lots  1.  2.  and  3.  NEV4.  E'/aSW'A. 

SW'ASW'A.  N'/2SE'A.  SW'ASE'A; 
Sec.  24.  N''2N'/2.  SW'ANWWi; 
Sec.  26.  WV2NWV4: 
Sec.  27,  E'/2SE'A; 
Sec.  34.  E'/2E'/^: 
T.  1  S..  R.  23  W.. 
Sec.  18,  E'/2SEy4: 
Sec.  19.  E'/2NE'/4.  NE'ASE'A: 
Sec.  29.  W'/2. 
T.  2  S..  R.  23  W.. 
Seel.  N''2: 
Sec.  6.  lot  8: 
Sec.  7.  lot  5: 
Sec.  8,  E'/2SW'A: 
Sec.  17.  E'/2NW'A,  SW'A; 


Sec. 

:«),  lots  5.  (i.  and  7.  E'.'zE'/-; 

Sec:. 

31.  lols  5.  6.  7.  and  8.  E'/a. 

r.  3  S. 

R.  23  W.. 

S«'(:.  19.  E'/sSE'A: 
Sec.  20,  W'/2: 

6. 

6. 

Sec.  6.  lols  1.  2.  3.  .5.  and  8.  S'/sNE'A.  N'/2 

SE'A.  SE'ASE'A: 

Sec.  7.  lol  5.  E'.'':NE'A.  SW'ANE'A.  SE'A; 

•  Sec.  18.  lols  1.  2.  3.  and  4.  E'/2.  E'/2SW'A: 

Sec.  19.  lols  1.  2.  3.  and  4,  E'A-.  E'/2W'/2: 

Sec.  30.  lols  1.  2.  3.  and  4.  E'/a.  E'/zW'/i. 

T.  4  S..  R.  23  W.. 

S<>c.  18.  lols  1,  2.  3.  and  4.  E'/a.  E'AiW'A: 
Sec.  19.  hits  1  and  2.  NE'A.  E'ANW'A,  N'/i 

SE'A.  SE'ASE'A: 
S«-cs.  20.  and21; 

Sec.  26.  lols  1.  2.  3.  and  4.  N'/i.  S'A: 
Sec.  27.  lots  1  lo  12.  inclusive.  SW'A; 
Sec.  28.  NE'A.  N'/^NW'A.  SF'ANW'A.  N'2 

SE'A,  SE'ASE'A; 
Sec,  29.  lot  3.  N'/2NE'A.  NW'A.  N'/aNE'A; 
Sec,  30,  E'/2NE'A.  NE'ASE'A: 
Sec,  31.  lots!  and  2; 
Sec,  32,  lots  1.  2.  3.  and  4: 
Sec.  33.  lots  1.  2.  and  3.  NE'ANE'A; 
Sec.  34,  lols  1  and  2.  NVi.  N'/2SEy4; 
Sec.  35.  N'/2,  NW'ASW'A.  SE'A; 
Sec.  36.  lol  4.  E'/2NW'A.  N'/2SW'A.  SW'A 
SW'A. 
T.  1  S..  R.  24  W.. 

Sec.  4.  lot  4.  SW'ANWy*.  NWy4SWV4: 

Sec.  22.  lot  1: 

Sec.  23,  lots  5.  6.  7.  and  8: 

Sec.  26.  lots  5.  6.  7,  and  8.  W  '/a; 

Sec.  27.  lots  3.  4.  5.  6.  7.  and  8.  E'ASE'A. 

SW'ASE'A: 
Sec.  34.  lots  1.  2.  3.  and  4.  NE'A.  NEVi 

NW'A.  N'/iSE'A.  SE'ASE'A; 
Sec.  35.  lots  2  and  3.  WV2E'/2.  W'/a.  E'/.; 
SE'A.2 
T.  2  S..  R.  24  W.. 

Sec.  1.  lots  4  lo  13.  inclusive; 
Sec.  2.  lots  1  to  8.  inclusive: 
Sec.  3.  lots  1  and  2: 
Sec.  12.  lot  1: 
Sec.  13.  lots  3  and  4: 
Sec.  24.  lots  2,  3.  4.  and  5. 
T.  3  S.,  R.  24  W.. 
Sec.  24,  lots  1.  2.  and  3: 
Sec.  25.  Ey2E'/2.  SE'ASVWa.  SW'ASE'A: 
Sec,  36.  N'/aNWV.,  SW'ANW'A.  W'/2SW',4: 
T,  4  S,.  R,  24  W.. 
Sec,  1.  All: 
Sec,  2.  lots  1.  2.  3.  and  4.  SE'ANE'A.  E'A 

SEy«; 
Sec,  It.  lot  4.  NE'ANE'A: 
Sec.  13.  lols  1.  2.  3.  4.  and  5,  E'/2NE'A: 
Sec.  24.  lot  1. 

Containing  approximately  82.953.25  acres 
in  La  Paz.  Mohave,  and  Yuma  Counties. 
Arizona. 

San  Bernardino  Meridian,  Arizona 

T.  16S..  R,  21  E.. 

Sec,  24,  lot  1: 

Sec.  25.  lots  7  lo  17,  inclusive; 

Sec.  35  lot  5; 

Sec.  36.  lots  4,  5,  and  8,  NVzSEV*. 
T.  16  S.,  R.  22  E.. 

Sec,  19.  lol  10; 

Sec,  28.  lots  5  and  6: 

Sec.  29,  lols  21  to  25,  inclusive: 

Sec,  30.  lols  11  lo  20.  inclusive.  SE'ASW'A, 
SW'ASE'A; 
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Soc.  35.  ail  land  wilhjr  i'aii  bj  Executive 
Order  of  Aut^sl  31.  1903  exrluding 
Tracts  1  and  J. 

Containing  approximately  9M.77  aires  in 
YunM  County.  Arizona 

For  a  period  of  90  ci j\  s  fi  cm  the  dd  le 
of  publication  of  this  notice,  ail  persons 
who  wish  to  submit  ccmments  in 
connection  with  the  prt^posed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  undersigned 
officer. 

The  authorized  officer  of  the  Bur^'du 
ofi-and  Mdnagement  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  re«;curces. 
and  wil!  review  the  withdr iwal 
reiustification  to  ensure  that 
continuation  or  modification  would  be 
consistL'nt  with  the  statutory  objectives 
of  the  programs  for  which  the  Lnd  is 
dedicated;  the  area  involved  is  the 
minimum  essential  to  meet  the  desired 
needs;  the  maximum  concurrent 
utilization  of  the  land  is  provided  fon 
and  an  agreement  is  reached  on  the 
concurrent  management  of  the  land  and 
its  resources.  The  authorized  officer  will 
also  prepare  a  report  for  consideration 
by  the  Secretary  of  the  Inferior,  the 
President,  and  the  Congress,  who  will 
determine  whether  or  not  the 
withdrawal  will  be  continued  or 
modiTied,  and  if  so,  for  how  long.  The 
final  determination  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawals  will  continue  until  such 
final  determination  is  made. 

All  communications  in  connection 
with  this  proposed  action  should  be 
addressed  to  the  undersigned  officer. 
Bureau  of  Land  Management, 
Department  of  the  Interior.  P.O.  Box 
16563.  Phoenix.  Arizona  85011. 
|ohn  T.  Mezes. 

Chief.  Bntnch  of  Lands  and  Minerals 
0^>erctic"s. 

|FR  Doc.  35-U643  Filed  6-17-85:  8:45  am| 
BILUNG  COOC  431S-32-M 


Anchorage  District  Advisory  Council; 
Meeting 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  Advisory  Council 

Fit: Id  Trip. 

SUIUMARY:  The  Bureau  of  Land 
Management's  Anchorage  District 
Manager  will  conduct  a  filed  trip  of 
areas  under  district  management  for  the 
district  advisory  council  beginning  July 
24. 1965. 

The  purpose  of  the  trip  is  to 
familiarize  council  members  with 
managr;menl  issues  and  provides  them 


first-hand  observation  of  resources  and 
conditions. 

Members  of  the  public  may 
participate  in  the  trip,  however, 
transportation  and  lodgings,  etc..  are 
their  own  responsibility.  Anyone 
wishing  to  comment  to  the  council  is 
requested  to  submit  their  statement  in 
writing  by  July  23. 1985,  to  loette  Storm. 
Anchor^ige  District  Office,  4700  East 
72nd  Avenue.  Anchorage  Alaska  9«}507. 

DATES:  Wednesday.  July  24,  through 
Friday,  July  2G.  1985. 

Time:  Departure:  7:30  a.m. 
Wednesday. 

Place:  Bureau  of  Land  Mmagement 
lands  in  the  Peninsula  and  Clennallen 
Resource  Areas. 

SUPPt^MENTARY  INFORMATION:  Itinerary: 
Anchorage  District  .Advisory  Council 
Field  Trip,  July  24.  25,  26, 19H5. 

Wednesday,  July  24 

7:30  a.m. — Depart  Anchorage  District 
Office  via  motorcoach  for  Glenn-alien 
Resource  Area  along  the  Denali.  Gleen. 
and  Richardson  Highways. 

Rest  stop. 

Cantell.  Discuss  Mealy  Irlertie. 

Continue  on  Denali  Highway  to  view 
mining  activities,  land  disposals, 
campgrounds,  recreation  opportunities. 

Lunch. 

Tangle  Lakes  Archaeologicl  District. 

Overnight  at  Tangle  Lake  Lodge. 

Evening  interpretive  program. 

Thursday,  July  23 

8  a.m. — Continue  on  Denali  Highway 
to  view  3'/2  mils  exchange  Delta 
National  Wild  and  Scenic  River.  Trans- 
Alsaka  Pipeline  Corridor. 

Continue  on  Richardson  Highway. 
Stops  at  Paxson  Lake  Campground, 
Sourdough  Roadhouse,  Slana  settlement 
area. 

Lunch. 

Arrive  Clennallen.  Overnight  at  Ahtna 
Lodge. 

Friday,  July  26 

8  a.m. — Visit  Clennallen  Area  Office. 

9  a.m. — Depart  Clennallen  for 
Anchorage. 

2  p.m.— Arrive  Anchorage  District 
Office. 

Wayne  A.  Boden, 
District  Manager. 

|FR  Doc.  85-14613  Filed  6-17-85.  8  45  am) 
BILLING  CODE  4310-JA-M 


(ES-03504S,  Group  5001 

Michigan;  Filing  of  Plat  of  an  Island 

Jun..-  U.  lviJ5. 
1.  On  June  5, 1985,  the  plat 


repiHicniing  the  survey  of  an  island  in 
Dennell  Lake,  which  was  omitted  from 
the  original  survey,  was  accepted.  It  will 
be  officially  filed  in  the  Eastern  Slates 
Office,  Alexandria,  Virginia,  at  7:30  a.m.. 
on  July  29. 1965. 

The  tract  shown  below  describes  the 
island  omitted  from  the  original  survey. 

Michigan  Meridian.  Michigan 

1   6S..  R.  11  W. 

Tract  37. 

2.  Tract  37  rises  approximately  20  feel 
above  the  ordinary  high  water  mark  of 
Donn'711  Lake  and  is  composed  of  «ilt    • 
loam.  Tree  spei;ies  consist  of  maple,  elm. 
aspen,  oak.  and  willuw.  with  a 
maximum  age  of  100  years. 

3.  The  present  water  level  of  the  lake 
compares  favorably  with  that  of  the 
original  meander  line,  therefore,  the 
elevation  and  upland  character  of  the 
island  along  with  the  depth  and  width  of 
the  channel  between  the  upland  and  the 
island  are  considered  evidence  that  the 
island  did  exist  in  1837.  the  year 
Michigan  was  admitted  into  the  Union. 
The  original  surveyor  in  1828  did  note 
the  presence  of  the  island  in  the  field 
note  record  of  the  meanders  of  Donne'l 
Lake. 

4.  Tract  37  is  more  than  50%  upland  in 
character  within  the  purview  of  the 
Swamp  and  Overflow  Act  of  September 
28.  laoO  (9  Stat.  519).  Therefore  the 
island  is  held  to  be  public  land. 

5.  The  survey  was  made  upon 
application  by  the  State  of  Michigan, 
under  the  authority  of  section  211  of  1  is 
Act  of  October  21, 1976. 

6.  Except  for  valid  existing  rights,  this 
island  will  not  be  subject  to  application, 
petition,  location,  or  selection  under  any 
public  law  until  July  29, 1985. 

7.  Interested  parties  protesting  the 
determination  that  this  island  is  public 
land  cf  the  United  States,  must  present 
valid  proof  showing  that  the  island  did 
not  exist  at  the  time  of  statehood  or  that 
it  was  attached  to  the  mainland  at  the 
time  of  the  original  survey.  Such  protests 
must  be  submitted  in  writing  to  the 
Deputy  Slate  Director  for  Cadastral 
Survey.  Bureau  of  Land  Mangement, 
Eastern  States  Office,  prior  to  7:30  a.m., 
July  29, 1985. 

8  Ail  inquiries  concerning  the  color- 
of-title  claims  should  be  filed  with  the 
Deputy  State  Director  for  Lands  and 
Renewable  Resources,  Eastern  States 
Office,  Bureau  of  Land  Management.  350 
South  Pickett  Street.  Alexandria. 
Virginia  22304.  after  July  29, 1985. 
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9.  Copies  uf  the  plat  will  l)t'  miidc 
iivijihible  upon  request  and  prepayment 
<)f  lh(!  rcproduclion  fre  of  S4.00  per  copy. 
Particia  A.  Lutlluw, 

A(.liiif4  Dfiiuty  StuUf  Uiii-i  lur  for  Ciiiliistrol 
Stirvf}y. 
\\R  Dm..  H5-1-lt)15  Fili;d  e-l?-*!."!:  «:45  iini| 

BILLING  COOC  4310-22-« 


IM61C69I 

Conveyance  and  Order  Providing  for 
Opening  of  Public  Land  in  Musselsheit 
County,  MT 


AGENCV:  Bureau  o 
Interior. 

action:  Notice. 


Land  Management, 


SliMMARY:  This  order  wi!l  open  lands 
reconvcyed  to  the  United  States  in  an 
exchange  under  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1701,  ef  seq.  (FLI'MA),  to  the  operation 
of  the  public  land  laws.  It  also  informs 
the  public  and  interested  state  and  local 
governmental  officials  of  the  issuance  of 
the  conveyance  document.  No  minerals 
were  transferred  by  either  party  in  the 
exchange. 

date:  At  9  a.m.  oa  July  29, 1985.  the 
lands  reconveyed  to  the  United  States 
shall  be  open  to  the  operation  of  the 
public  land  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals  and  the  requirements  of 
applicable  law.  The  lands  described  in 
paragraph  1  below  were  segregated  from 
settlement,  sale,  location  and  entry, 
including  mining,  but  not  from  exchange, 
by  the  Notice  of  Realty  Action  published 
in  the  Federal  Register  on  October  19. 
1984  (49  FR  4111).  The  segregation 
terminated  on  iss.uance  of  the  quiti:laini 
deed  on  December  17, 1984. 

ADDRESS:  For  further  information 
contact;  Edward  H.  Croteau.  Chief, 
Lands  Adjudication  Section.  BLM. 
Montana  State  Office,  P  O.  Box  36300, 
Billings.  Montana  59107.  Phone  (406) 
657-6082. 

SUPPLEMENTARY  INFORMATION: 

1.  Notice  is  hereby  given  that  pursuant 
to  Section  206  of  the  Act  of  October  21. 
1976  (43  U.S.C.  1716),  the  following 
described  surface  estate  was  conveyed 
to  Charles  Ondracek  and  Susan  A. 
Ondracek: 

Principal  Meridian,  Montana 

T.  9  N..  R.  25  E.. 
Sec.  19.  SE'/4; 
Soc.  20,  ail: 
Sec.  28.  SEV»: 
Sec.  29.  ail: 
Sec.  33,  N  Viand  SE 'A. 

Asj>regating  2,080  acres,  more  or  less. 


2.  In  exchange  for  the  above  selected 
land,  the  United  States  acquired  the 
surface  estate  of  the  following  lands  in 
Musselshell  County: 

Principal  Meridian.  Montana 

T.  8  N..  R.  24  K., 

Sec.  2.  lots  9.  10,  15  mid  Ifi.  S'/j.  and  II 

;i(;rf!S  within  lots  13  and  14  as  descriiied 

in  that  certain  deed  recorded  March  24. 

1916,  in  Bool<  29  of  Deeds  at  Page  b.'iS, 

Musselshell  County  Records; 
S(!C.  10,  SE"/4: 
Sec.  11.  all; 
Sec.  12,  ail;  and 

Sec.  14,  N'/2NF.'/4,  SW'ANE'/i,  NW'A. 
Containing  2,211  acres,  more  or  less. 

3.  The  values  of  Federal  public  land 
and  the  non-Federal  land  in  the 
exchange  were  both  appraised  at 
$249,000  each. 

4.  At  9  a.m.  on  July  29, 1985,  the  lands 
described  in  paragraph  2  above  that 
were  conveyed  to  the  United  Stales  will 
be  open  to  the  operation  of  the  public 
land  laws. 

|ohn  A.  Kwiatkuwski, 

Ui'puly  Slate  Director,  Division  ofLanils  oinl 

Renewable  Rtsources. 

)u,ne  4.  1985. 

|FR  Doc.  85-14B(J3  Filed  6-17-85;  8:45  ani| 

BILLING  CODE  4310-22-M 


Rock  Springs  District  Advisory 

Council;  Meeting 

agency:  Bureau  of  Land  Management, 

Inferior. 

action:  Notice  of  meeting  of  the  Rock 

Springs  District  Advisory  Council. 

dates:  July  18  and  19, 1985. 
ADDRESS:  Rock  Springs  District  Office, 
Bureau  of  Land  Management,  U.S. 
Highway  191  North,  Rock  Springs, 
Wyoming. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  H.  Sweep,  District  Manager, 
Rock  Springs  District,  Bureau  of  Land 
Management.  P.O.  Box  1869,  U.S. 
Highway  191  North.  Rock  Springs. 
Wyoming  82902-1809,  (307-382-5350). 
SUPPLEMENTARY  INFORMATION:  A  field 
tour  of  the  Kemmerer  Resource  Area  to 
acquaint  Council  Members  with  some  of 
the  issues  considered  in  the  Kemmerer 
Resource  Muiiugement  Plan  will  leave 
the  area  office  at  9:30  a.m.,  Thursday. 
July  18, 1985.  Transport  will  not  be 
provided,  a  four  wheel  drive  vehicle  is 
advised  for  anyone  wanting  to  join  the 
tour.  ^ 

The  meeting  beginning  at  8:00  a.m., 
Friday,  July  19,  will  be  held  at  the 
Lincoln  County  Library,  519  Emerald, 
Kemmerer.  The  agenda  will  be: 
Kemmerer  Resource  Management  Flan 
Public  Comment  Period 


Arnjngemenis  for  the  Next  Meeting 

Donald  II.  Sweep, 

District  M(iii(i\;i:r. 

|l  K  Doc.  8.5-14014  Filed  6-17-85;  8:45  ani| 

BILUNG  CODE  4310-22-M 


Medford  District  Advisory  Council; 
Meeting 

Notice  is  hereby  given  in  accord.jnce 
with  Pub.  L.  92-463  that  a  meeting  of  the 
Bureau  of  Land  Management.  Medford 
District  Advisory  Council  will  be  held 
July  15,  1985. 

On  July  15,  the  meeting  will  begin  at 
9:00  a.m.,  in  the  Oregon  Room  of  the 
Bureau  of  Land  Management  Office  at 
3040  Biddle  Road,  Medford,  Oregon.  The 
agenda  for  the  meeting  will  include: 

A  discussion  of  the  Medford  District's 
Final  Supplemental  Environmental 
Impact  Statement  on  timber  and  election 
of  officers. 

The  meeting  of  the  advisory  council  is 
open  to  the  public.  Interested  persons 
may  make  oral  statements  to  the  board 
following  conclusion  of  its  other  agenda 
items  on  July  15,  or  file  written 
statements  for  the  board's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager,  Bureau  of  Land 
Management,  3040  Biddle  Road, 
Medfjijd,  Oregon  97504,  by  June  12. 1985. 
Depenaing  on  the  number  of  persons 
wishing  to  make  oral  statements,  a  per- 
Tierson  time  limit  may  be  established  by 
the  District  Manager. 

Summary  minutes  of  the  board 
meeting  will  be  maintained  in  the 
district  office  and  be  available  for  public 
inspection  and  reproduction  (during 
regular  business  hours)  within  30  days 
following  the  meeting. 

Date  Signed:  )une  10,  1985. 
Ilu^h  R.  Shera, 
District  Manager. 

IFR  Doc.  85-14565  Filed  6-17-85:  845  i'.v, 
BILLING  CODE  4310-33-M 


Ukiah  District  Advisory  Council; 
Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  a  meeting  of  the     | 

Ukiah,  California,  District  Advisory 

Council. 


summary:  Pursuant  to  Pub.  L.  94-579 
and  43  CFR  1780,  a  meeting  of  the  Ukiah 
District  Advisory  Council  will  be  held 
(1)  to  discuss  wilderness  suitability  of 
the  King  Range  (CA-G5'J-112)  and 
Chemise  Mountain  (CA-050-011) 
wilderness  study  areas  and  (2)  to  brief 
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the  council  on  the  proposed  Samoa  off- 
ruiid  vehicle  (ORV)  use  area. 
DATES:  The  meeting  will  start  at  1U;UU 
a.m.  and  adjourn  at  4:')0  p.m.  on 
Wednesday.  July  10.1985. 
ADDRESSES:  The  meeting  will  be  held  at 
the  BLVI  Areata  Resource  Area  Office. 
1125  16th  Street.  Areata.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Gibbons,  Ukiah  District  Office, 
fiiireau  of  Land  Management,  P.O.  Box 
940,  555  Leslie  Street.  Ukiah,  CalifofniH. 
9.S482-O040.  (707)  462-3873. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Interested 
persons  may  make  oral  or  written 
statements  to  the  council  or  submit 
written  comments  for  the  councils 
consideration.  Opportunity  for  public 
comments  will  be  provided  at  11:00  a.m. 
Summary  minutes  of  the  meeting  will  be 
maintained  by  the  Ukiah  District  Office 
and  will  be  available  for  inspection  and 
reproduction  within  30  days  of  the 
meeting. 

Ddtcd:  |une  7.  1985. 
Van  W.  Manning. 
District  Manager. 

|KR  Doc  H5-14569  Filed  6-17-85:  8:45  am] 
BILLING  CODE  4310-22-M 


Colorado;  Grand  Junction  Draft 
Resource  Management  Plan  and 
Environmental  Impact  Statement 

agency:  Bureau  of  Land  Management 
(Ul.M).  Interior. 

ACTION:  .N'otiee  of  Extension  of  Public 
Comment  Period  and  Supplement  to 
.April  1. 1985.  Federal  Register  Notice. 

summary:  The  Department  of  the 
interior.  Bureau  of  Land  Management 
(BlAl).  is  extending  its  public  comment 
period  on  the  draft  Grand  junction 
Ki.'source  Management  Plan  and 
Environmental  Impact  Statement  (draft 
R.MP  EIS).  The  public  comment  period  is 
extended  from  July  3,  1985.  to  |uly  17. 
1985.  The  BIAl  is  also  supplementing  its 
April  1, 1985.  Federal  Register  notice 
announcing  availability  of  the  draft  RMP 
EIS. 

DATE:  Comments  should  be  submitted 
by  |uly  17. 1985.  Comments  received  or 
pf)stmiirked  after  this  date  may  be 
considered  in  the  final  RMP  EIS. 
ADDRESS:  Copies  of  the  draft  RMP  EIS 
iiri!  available  upon  request  from  the 
{-•rand  Junction  Resource  Area  Office. 
Bureau  of  Land  Management.  764 
Horizon  Drive.  Grand  Junction. 
Colorado  81506. 

FOR  FURTHER  INFORMATION  CONTACT: 
F'lrr'st  Littrell.  Area  .Muri.i'.^rr.  Buicau  of 
L.ind  .Management,  Grand  Jun<;li()n 


Resource  Area.  764  Horizon  Drive.  •' 
Grand  Junction.  Colorado  81506. 
Telephone:  303-243-6552. 

SUPPLEMENTARY  INFORMATION:  in 

addition  to  the  items  discussed  in  the 
April  1. 1985.  Federal  Register  notice,  the 
draft  RMP  EIS  also  contains  information 
about  oil  and  gas  development  in  the 
Demaree  Canyon  and  Little  Book  Cliffs 
Wilderness  Study  Areas.  It  analyzes 
possible  development  of  pre-Federal 
Land  Policy  and  Management  Act 
leases,  including  ten  pending 
arplications  for  permit  to  drill,  within 
tnese  two  areas. 

Dated:  June  4.  1985. 
Kannon  Richard*. 

Stole  Director.  Colorado  Slate  Office. 
(FR  Doc.  85-14561  Filed  6-17-85:  8:45  am] 
BILLING  COOC  4310-JB-M 


IW-735641 

Wyoming;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  Pub.  L. 
97-451.  96  Stat.  2462-2466.  and 
Regulation  43  CFR  3108.2-3(a){b)(l).  a 
petition  for  reinstatement  of  oil  and  gas 
lease  W-73564  for  lands  in  Carbon 
County.  Wyoming  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  dale  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  S5.00  per  acre,  or 
fraction  thereof,  per  year  and  I6V3 
percent,  respectively. 

The  lessee  has  paid  the  required 
$500.00  administrative  fee  and  $106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
l^nds  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-73564  effective  January  1.  1985. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L  Tarshis. 
Chief,  l.riisina  Section. 
|FR  Doc.  85-14570  Filed  6-17-85:  8:45  iiin! 
BILUNG  COOC  43tO-22-M 


IW-861101  ^ 

Wyoming;  Realty  Action— Direct  Sale 
of  Public  Land  in  Holt  County,  NE 

AGENCY:  Bureau  of  Land  Management. 
Interior. 


action:  Direct  sale  of  a  public  land 
parcel  in  Holt  County.  Nebraska. 

summary:  The  Bureau  of  Land 
Management  has  determined  that  the 
land  described  below  is  suitable  for 
public  sale  and  will  accept  bids  on  the 
parcel.  The  BLM  must  receive  fair 
market  value  for  the  land  sold  and  any 
bid  for  less  than  fair  market  value  will 
be  rejected.  The  BLM  may  accept  or 
reject  any  and  all  offers,  or  withdraw 
any  land  or  interest  on  the  land  for  sale 
if  the  sale  would  not  be  consistent  with 
FLPMA  or  other  applicable  law.  All 
requests  for  information  about  the  sale 
should  be  sent  to  BLM.  Newcastle 
Resource  Area.  1501  Highway  16 
Bypass.  Newcastle.  Wyoming  82701 
(Phone  (307)  746-^453).  The  planning 
document,  environmental  assessment/ 
land  report  are  also  available  for  review 
at  the  Holt  County  Courthouse.  O'Neill, 
Nebraska. 
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The  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action. 

The  land  described  above  will  be 
offered  for  sale  directly  to  the  adjoining 
landowner.  If  the  adjoining  landowner 
does  not  purchase  the  land  by  August 
28,  1985.  the  land  will  be  reoffered  for 
sale  under  a  competitive  bid  process. 
The  apparent  high  bidder  will  be 
required  to  submit  evidence  of  adjoining 
landownership  before  the  high  bid  can 
be  accepted. 

Specific  patent  reservations  include  a 
minerals  reservation.  A  detailed 
description  of  this  reservation  is 
available  from  the  above  address. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice,  interested 
parties  may  submit  comments  to  the 
district  Manager.  Casper  District  Office. 
951  North  Poplar.  Casper.  Wyoming 
82601.  Any  adverse  comments  will  be 
evaluated  by  the  State  Director,  who 
may  vacate  or  modify  this  realty  action 
and  issue  a  final  determination.  In  the 
absence  of  any  action  by  the  State 
Director,  tliis  realty  action  will  become 
the  finiil  determination  of  the 
Dep.irtment  of  the  Interior. 
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Dated:  |une  7.  1965. 
lames  W.  Monroe,! 
Ca:if>er  District  Mdnaiter. 
(FR  Doc.  85-1-1571  t='iled  6-17-85;  8:45  am) 
CILLINO  CODC  4310-2a-M 


Proposed  Mead/McCullough- 
Victorviile/Adelanto  Transmission 
Project;  Draft  Environmental  impact 
Statement  and  Report 

agency:  Bureau  of  Land  Management, 
Interior  (BLVl).  California  Desert 

District. 

ACTION:  Notice  of  Availability  of  the 
Draft  Environmjnial  Impact  Statement/ 
Draft  Environmental  Impact  Report, 
hereinafter  referred  to  as  a  Draft 
Environmental  Report  (DER). 

summary:  Pursuant  to  section  102(C)  of 
the  Nat!  >nal  Environmental  Policy  Act 
of  1909.  a  DER  has  been  prepared  for  the 
proposed  Mead/McCullougn- 
Victorville/Adclanto  Transmission 
Project  in  Clark  County.  Nevada,  and 
San  Bernardino  County.  California. 
SUPPLEMENTARY  INFORMATION:  BLM  and 
the  Los  Angeles  Department  of  Water 
and  Power  (DWP)  have  prepared  a  DER 
for  the  Mead/McCullough-Vicforville/ 
Adelanto  Transmission  Project.  DWP 
proposes  to  build,  operate,  and  maintain 
a  200  mile  long  50G-DK  transmission  line 
from  either  the  Mead  Substation  or  the 
McCullough  Substation  near  Boulder 
City.  Nevada  to  the  Viclorville  or 
Adelanto  Substation  in  Southern 
California.  DWP.  a  member  of  the 
Southern  California  Public  Authority 
(SCPPA),  would  jointly  own  the  project 
t  with  Modesto-Santa  Clara-Redding;  U.S. 
Department  of  Energy,  Western  Area 
Power  Administration;  the  Salt  River 
Project;  and  the  other  members  of 
SCPPA. 

The  primary  purpose  of  proposing  to 
establish  this  500  Kv  transmission  line 
from  the  Boulder  City  area  in  Nevada  to 
the  Victorviile/Adelanto,  California 
area  is  to  enable  the  project  proponents 
to  purchase  and  sell  electrical  energy 
and  capacity.  The  project  will  have 
station  facilities  capable  of  transmitting 
aliernating-currenl  (ac)  or  direct-current 
(dc)  power.  Its  capacity  will  be  from  a 
nominal  1000  MW  to  nomin.il  2000  MW. 
depending  on  whether  the  transmission 
line  is  ac  or  dc,  respectively. 

The  project  would  include  the 
allocation  of  approximately  5.000  acres 
of  land  for  right-of-way.  In  addition, 
from  120  to  180  acres  would  be  required 
for  a  converter  station  at  Adelanto  if  the 
dc  option  is  selected. 

The  DER  was  prepared  under  contract 
by  Dames  A  Moore. 


Public  hearings  to  receive  comments 
on  the  scope  of  the  DER  and  the 
adequacy  of  the  impact  analysis  will  be 
held  at  the  following  locations  in  August 
1985: 


Dated:  June  11. 1985. 
Gerald  E.  Hillier, 

Di.i!rict  Manager. 

|FR  Doc.  85-14602  Filed  &-17-85:  8:45  am] 
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Locairon 


Date  and  time 


Boulder  City,  Nevada.  Souidef  City 
Higti  School  Aua;loriu!n 

Baker  Califofnis,  Bahef  Communi- 
ty Centef 

V>ctor/iile.  Calilornia.  1M94  Palm- 
Oale  Road,  Holiday  Inn 


Aug  6,  1965— 7.pm 

'  Aug  7,  1995—7  pm 

Aug  8.  1985—7  p  m. 


-L. 


FOR  FURTHER  INFORMATION  CONTACT: 

William  H.  Collins,  Project  Leader. 
Bureau  of  Land  Management,  California 
Desert  District,  1695  Spruce  Street. 
Riverside,  California  92507. 

A  limited  number  of  copies  of  the  DER 
may  be  obtained  by  contacting  the 
California  Desert  District  at  the  above 
address.  Copies  of  the  DER  rray  be 
inspected  at  the  follov;ing  locations: 
Bureau  of  Land  Management,  California 
Desert  District,  1695  Spruce  Street. 
Riverside,  California  92507 
Bureau  of  Land  Management.  Needles 
Resource  Area,  901  3rd  Street, 
Needles.  California  92363 
Bureau  of  Land  Management,  Barstow 
Resource  Area,  831  Barstow  Road, 
Barstow,  California  92311 
County  of  San  Bernardino,  Office  of 
Planning,  3rd  Floor.  385  North 
Arrowhead.  San  Bernardino. 
California  92415 
Clark  County  Library,  1401  Flamingo 
Avenue.  Las  Vegas.  Nevada  89101 
Baker  High  School  Library.  Highway  120 
and  School  Road.  Baker  California 
92309 
Los  Angeles  Public  Library.  Department 
of  Water  and  Power  Branch,  111  North 
Hope  Street.  Los  Angeles.  California 
90012 
San  Bernardino  Central  Library.  401 
North  Arrowhead.  San  Bernardino. 
California  92415 
San  Bernardino  County  Library, 

Victorville  Branch.  15011  Circle  Drive, 
Victor\'ille,  California  92392 
Bureau  of  Land  Management.  Public 
Affairs,  Interior  Building,  18th  and  C 
Streets  NW.,  Washington,  D.C.  20240 
Bureau  of  Land  Management,  State 
Office.  Federal  Building,  2800  Cottage 
Way.  Room  E-2915,  Sacramento, 
California  95825. 
date:  The  review  period  runs  for  90 
days  from  the  date  of  this  notice. 
Written  comments  must  be  submitted 
within  this  90-day  period. 
ADDRESS:  Comments  should  be 
addressed  to  Gerald  E.  Hillier.  District 
Manager  of  the  California  Desert 
District  at  the  address  given  above. 


Minerals  Management  Service 

Information  Collection  Submitted  for 
Review 

The  proposal  for  a  change  in 
1  expenses  and  burden  hours  in  the 
collection  of  information  listed  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  information 
collection  requirement  and  related  forms 
and  explanatory  material  may  be 
obtained  by  contacting  Raymond  A. 
Hicks  at  303-231-3147.  Comments  and 
suggestions  on  the  require.Tient  should 
be  made  directly  to  the- Bureau 
Clearance  Officer  at  the  telephone 
number  listed  below  and  to  the  Oifice  of 
Management  and  Budget  Interior 
Department  Desk  Officer,  Washington, 
D.C.  20503.  telephone  202-395-7313. 

Title;  Reports  for  the  Production 
Accounting  and  Auditing  System 

Abstract:  Production  Accounting  and 
Auditing  System  (PAAS)  information 
is  needed  to  provide  comprehensive 
production  and  disposition  data  on  oil 
and  gas  from  Federal  onshore  and 
offshore  and  Indian  leases.  MMS  uses 
the  data  to  monitor  production,  to 
check  reported  disposition  against 
royalty  paid,  and  for  audits.  Leases, 
plant  operators,  and  purchasers  are 
affected 

Bureau  Form  Numbers:  MMS-4051, 
MMS-4052.  MMS-4053.  MMS-4054-A, 
B,  C.  MMS-^055,  MMS-4056-A,  B,  C. 
MMS-^057.  MMS-4058.  MMS-4061 

Frequency.  On  occasion,  monthly, 
quarterly,  semi-annually 

Description  of  Respondents;  Compar!)es 
producing  and  processing  oil  and  gas 
from  Federal  onshore  and  offshore 
leases,  and  from  Indian  leases 

Annual  Responses;  37.900 

Annual  Burden  Hours;  49.270 

Bureau  Clearance  Officer;  Dorothy 
Christopher,  703-^35-6213. 
Dated:  May  31.  1985. 

Robert  E,  Boldl, 

Assixialc  Director  for  Royalty  Aioiuvi'nwnt 

|FR  Doc.  f!.S-14566  Filed  6- 17-85:  B:45  iinij 
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National  Park  Service 

Availability  of  General  Management 
Plan;  Development  Concept  Plan; 
Environmental  Assessment  and 
Statement  for  Management;  Public 
Meeting;  Marlin  Luther  King.  Jr., 
National  Historic  Site,  Atlanta,  GA 

Pursuant  to  section  102(2)(C)  of  the 
Nalioniil  Environmental  Policy  Act  of 
19C9.  the  Niitional  Park  Service  has 
prepared  a  General  Management  Plan/ 
Development  Concept  Plan/ 
Environmental  Assessment  and 
Statement  for  management  for  Martin 
Luther  King.  )r..  National  f  iisturic  Site. 
Copies  are  available  for  inspection  at 
the  foliowing  locations: 
Rej-ional  Office.  National  Park  Service. 

75  Spring  Street  SW..  Atlanta.  Georgia 

30303,  (404)  221-5835. 
Superintendent,  Martin  Luther  King,  jr., 

.National  Historic  Site  522  Auburn 

Avenue,  Atlanta,  Georgia  30312,  (404) 

221-5190. 

The  assessment  discusses  alternatives 
for  overall  use,  preservation, 
man.t^ement  and  development  of  the 
national  historic  site. 

In  addition  as  part  of  the  National 
Park  Services  program  for  public     » 
participation  in  planning,  a  public 
meeting  will  be  held  at  the  Martin 
Luther  King.  Jr..  Community  Center.  450 
Auburn  .Avenue.  Atlanta,  Georgia  30312 
on  Thursday.  July  10.  1985.  at  7  p.m. 

Comments  will  be  accepted  at  public 
met^ting.  Written  comments  will  also  be 
accepted  at  the  address  given  above 
until  July  25,  1985. 

D.it(;d:  June  10,  1985. 
C.W.  Ogle. 

Ai  '.  ■  V  III  iiional  Direttor.  Stwthi-as!  fir\:ion. 
\VV.  !)<.<:.  85-14652  hilcd  6-17-B5;  8:4.5  iimj 
BILLING  COOC  4310-70-M 

Cape  Cod  National  Seashore;  Insignia 
Prescription 

I  hereby  prescribe  the  Cape  Cod 
National  Seashore  symbol  which  is 
depicted  below  as  the  official  Insignia  of 
the  Cape  Cod  National  Seashore,  a  unit 
of  the  National  Park  System.  United 
States  Department  of  the  Interior. 

In  making  this  prescription.  1  give 
notice  that,  under  section  701  of  Title  18 
of  the  United  States  Code,  whoever 
manufactures,  sells,  or  possesses  any 
badge,  identification  card,  or  other 
insignia  of  the  design  herein  prescribed, 
or  any  colorable  imitation  thereof,  or 
photographs,  prints,  or  in  any  other 
manner  makes  or  executes  any 
engraving,  photograph,  print,  or 


impression  in  the  likeness  of  any  such 
badge,  identification  card,  or  other 
insignia  x)r  any  colorable  imitation 
thereof,  except  as  authorized  under 
regulations  made  pursuant  to  law.  shall 
be  fined  not  more  than  S250  or 
imprisoned  not  more  than  six  months,  or 
both. 

Notice  is  given  that  in  order  to  prevent 
proliferation  of  the  distinctive  Cape  Cod 
.National  Seashore  Insignia  iind  to 
assure  against  its  use  for  purpose  other 
than  marking  the  seashore,  marking 


interpretative  exhibits  and  informational 
literature  for  seiishore  visitors  and  those 
purposes  which,  in  the  determination  of 
the  National  Park  Service,  are  consistent 
with  the  purpose  for  wliich  the  seashore 
was  established  the  National  Park 
Service  will  proceed  to  secure 
trademark  registration  under  section 
1115ofTitlel5of  the  United  Stales 
Code  for  the  Cape  Cod  National 
Seashore  Insignia. 
Mar>'  Lou  Crier. 
At.Hni; DIn'i  l<}r.  Xationil h'c.ik  Senice. 


UMI 


\yH  Doc  85-14633  Filed  6-17-85;  8:45  amj 
BIUJMG  COOC  4310-70-M 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 


the  National  Park  Service  before  June  8, 
1985.  Pursuant  to  §  60.13  of  36  CFR  Part 
60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register.  National  Park 
Service.  U.S.  Department  of  the  Interior. 
Washington,  DC  20243.  Written 
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comments  should  be  submitted  by  July 

2. 1985. 

Carol  D.  ShuU.       | 

Chii'fofRfnistmli^n,  National  Registnr. 

FLORIDA 

Pinellas  County 

SI.  Petersburg.  Stmhhakpr  Building.  6fl0 
Fourth  St.  South, 

ILUNOIS 

Sangamon  County 

Springfield.  Illinois  Department  of  Minos  and 
Minerals-Sprinfifinld  Mine  Rescue  Station. 
G09  VVincetoii  Ave. 

KENTUCKY 

Barren  County  * 

Glasgow  vicinity,  Killiam  Kreek's  Mill  (Early 
Stone  Buil(lings\of  Kentucky  TR).  Beaver 
Valley  Rd. 

Park  City.  Belle's  Tavern  (Eorly  Stone 
Duildinf;s  of  Kentucky  TR/.  KY  255 

Boone  County 

Bullittsville.  IVatta  House  (Early  Stone 

Buildings  of  Kentucky  TR}.  Williams  Rd. 
Franr.isville  vicinity.  Souther.  Abe.  House 

(Early  Stone  Buildings  of  Kentucky  TR). 

Off  KY  237 
Petersburg.  TonnAr.  John.  House  (Early  Stone 

Buildings  of  Kentucky  TR).  KY  20 

Bracken  County 

Augusta  vicinity.  Chulfanl.  Mordecai.  House 

(Early  Stone  Ritildings  cf  Kentucky  TR). 

KY8 
Augusta  vicinity.  Stone  House  on  Bracken 

Creek  (Early  Stone  Buildings  of  Kentucky 

TR).  Off  KY  435 
Augusta  vicinity,  Stroube  House  (Early  Stone 

Buildings  of  Kentucky  TR).  KY  616 
Wellsburg,  Rock  Spring  Warehouse  (Early 

Stone  Buildings  of  Kentucky  TR).  KY  8 

Bullitt  County 

Brownington,  Crist.  Henry.  House  (Early 

Stone  Buildings  of  Kentucky  TR).  Maraman 

Lane  off  SR  1604 
Shepherdsville,  Bank  of  the  Commonwealth 

(Early  Stone  Buildings  of  Kentucky  TR). 

Buckman  St. 


Butler  County 

Morgantown  vicinity,  Ice  House  on  Little 
Muddy  Creek  (Early  Stone  Buildings  of 
Kentucky  TR).  US  231 

Caldwell  County 

Princeton  vicinity.  Cook.  Captain.  Spring 
House  (Earlv  Stone  Buildings  of  Kentucky 
TR).  lones  Rd.  off  KY  293 

Carroll  County 

Carrollton.  Ogbifrn.  Henry.  House  (Early 
Stone  Buildings  of  Kentucky  TR).  Off  US  42 

Prestonville.  Stone  House  on  Kentucky  River 
(Early  Stone  Buildings  of  Kentucky  TR). 
KY55 

Christian  County 

Hensleytown  vicinity,  Stone  House  on  West 
Fork  (Earlv  Stone  Buildings  of  Kentucky 
TR).  Logan  Mill  Rd. 


Ilopkinsville  vicinity.  Smokehouse  on 
Riverside  Creek  (Early  Stone  Buildings  of 
Kentucky  TR).  Petsch  Lane  off  KY  272 

Edmonson  County 

Windyville  vicinity.  Willis.  Mathais.  Store 
House  (Early  Stone  Buildings  of  Kentucky 
TR).  Cummins  Rd. 

Fleming  County 

V\t:mingshiiro.  Flemingshurg  Historic  District. 
Roughly  bounded  by  Sfockwell,  Hunt,  East 
F.lm.  Fox  Springs,  Mt.  Sterling.  Main  Cross 
h  Rhoadcs 

Green  County 

Greensburg,  Allen's,  fames.  Inn  (Early  Stone 

Buildings  of  Kentucky  TR).  103,  East  Court 

St. 
Greensburg,  Court  Clerk's  Office-County  & 

Circuit  (Early  Stone  Buildings  of  Kentucky 

TR).  East  Court  St. 

Hardin  County 

Star  Mills  vicinity,  Morrison.  John,  House 
(Earlv  Stone  Buildings  of  Kentucky  TR). 
Off  SR  1904 

Henry  County 

New  Castle,  Henderson,  /shorn.  House  (Early 
Stone  Buildings  of  Kentucky  TR).  Main 
Cross  Rd. 

Kenton  County 

Bromley  vicinity.  Pleasant  Run  Stone  House  I 

(Early  Stone  Buildings  of  Kentucky  TR), 

Bromley  Rd.  off  KY  8 
Bromley  vicinity.  Pleasant  Runn  11  Stone 

House  (Earlv  Stone  Buildings  of  Kentucky 

TR).  Bromley  Rd.  off  KY  8 
Bromlye,  Merry.  Prettyman,  House  (Early 

Stone  Buildings  of  Kentucky  TR).  Shelby 

St. 

LaRue  County 

Hodgenville  vicinity,  Kirkpatrick.  Joseph. 
House  (Earlv  Stone  Buildings  of  Kentucky 
TR).  Off  US  31E 

Lawrence  County 

Five  Forks,  Bloody  Bucket  Tavern  (Early 
Stone  Buildings  of  Kentucky  TR).  KY  3 

Lewis  County 

ToUesboro  Vicinity,  Stone  Cellar  on  Cabin 
Creek  (Early  Stone  Buildings  of  Kentucky 
TR).  Cabin  Creek  Rd. 

Logan  County 

Chandlers  Chapel  vicinity.  Sawyer  David. 
House  (Early  Stone  Buildings  of  Kentucky 
TR).  Off  Ky  103 

Mason  County 

Flat  Fork  vicinity.  Spring  House  on  Flat  Fork 

(Early  Stone  Buildings  of  Kentucky  TR). 

KY161 
Mays  Lick  vicinity,  Kercheval,  John.  Spring 

House  (Early  Stone  Buildings  of  Kentucky 

TR).  Off  US'68 
Mays  Lick  vicinity,  Poague  House  (Early 

Stone  Buildings  of  Kentucky  TR).  Parker 

Lane 
Mays  Lick  vicinity.  Stone  Barn  on  Lee's 

Creek  (Early  Stone  Buildings  of  Kentucky 

TR).  US  68 


Mays  Lick,  Springhouse  in  Mays  Lick  (Early 

Stone  Buildings  of  Kentucky  TR).  Off  KY 

324 
Moranburg  vicinity.  Moron.  Been.  House 

(Early  Stone  Buildings  of  Kentucky  TR). 

Intersection  of  KY  8  &  KY  10 
Orangeburg  vicinity,  Pelham.  Charles.  House 

(Early  Stone  Buildings  of  Kentucky  TR). 

Taylor  Mill  Rd. 
Washington,  Foreman.  Tom.  House  (Early 

Stone  Buddings  of  Kentucky  TR).  Off  US  62 

Meade  County 

Brandenburg  vicinity.  Doe  Run  Mill  (Early 
Stone  Buildings  of  Kentucky  TR).  SR  1638 
on  Doe  Run  Creek 

Nelson  County 

Bardstovvn  vicinity.  Mattingly  House  (Early 

Stone  Buildings  of  Kentucky  TR).  Off  US 

150 
Bardstown,  Nelson  County  Jail  (Early  Stone 

Buildings  of  Kentucky  TR).  Ill  W. 

Stephens  Foster 
Cox  Creek  vicinity,  Cartmell.  Nathan.  House 

(Early  Stone  Buildings  of  Kentucky  TR), 

Off  KY  509  near  Fairfield-Cox  Creek  Rd. 

Oldham  County 

Anchorage  vicinity,  Wesley  Church  (Early 

Stone  Buildings  of  Kentucky  TR).  Haunz 

Lane 
Brownsboro  vicinity,  McMakin.  William. 

House  (Early  Stone  Buildings  of  Kentucky 

TR).  Off  SR  1817 
Floydsburg,  Bitter.  John.  House  (Early  Stone 

Buildings  of  Kentucky  TR).  Old  Floydsburg 

Rd.  off  SR  1408 
CJoshen  vicinity.  Bate.  John  Leslie.  House 

(Early  Stone  Buildings  of  Kentucky  TR). 

Off  US  42  E.  of  Buckeye  Lane 
La  Grange  vicinity,  Woolfolk.  William, 

House  (Early  Stone  Buildings  of  Kentucky 

TR).  Off  US  42 
Prospect  vicinity,  Ross,  Reuben.  House  (Early 

Stone  Buildings  of  Kentucky  TR).  Off  SR 

1694 

Owen  County 

New  Liberty  vicinity.  Hunter.  Jacob.  House 
(Earlv  Stone  Buildings  of  Kentucky  TR). 
Off  KY  325  near  Big  South  Fork  of  KY  River 

Pendleton  County 

Falmouth  vicinity.  Aluck,  Dolph,  Smokehouse 

(Early  Stone  Buildings  of  Kentucky  TR), 

Milford  Rd. 
Falmouth  vicinity,  Colvin.  Henry  (Early  Stone 

Buildings  of  Kentucky  TR).  Colvin  Bend 

Rd. 

Robertson  County 

Mt.  Olivet  vicinity,  Metcalf  Thomas.  House 
(Early  Stone  Buildings  of  Kentucky  TR). 
Off  US  62 

Shelby  County 

Shelbyville  vicinity.  Cross  Keys  Tavern 

Kitchen  and  Quarters  (Early  Stone 

Buildings  of  Kentucky  TR).  US  60 
Shelbyville  vicinity.  Dependency  on 

Mulberry  Creek  (Early  Stone  Buildings  of 

Kentucky  TR).  Off  SR  1871 
Shelbyville  vicinity,  Fullenwielder.  Peter. 

House  (Early  Stone  Buildings  of  Kentucky 
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TKI.  Off  Aikens-Anderson  Lane  W.  of 
iitfbrjn-Scotts  Station  Rd. 
Sheiliyville  vicinity.  S.'ure  House  on  Clvur 
C.'peA  iF.arly  Stone  BuiUiin;s  of  Kpvtuck  \ 
THI.  Off  KY  55  W.  of  Bel!\  iew  Rd. 

Spencer  County 

Rndls,  I'an  Dyke  House  fEcHy  Stone 
Bi.:M.ni;s  of  Kentucky  TR/.  Buck  Henry 
Foster  Lane 

Taylorsville  vicinity.  Shields.  Malone,  House 
lEarlv  Stone  BviMinas  of  Kentucky  TR). 
KY  652 

Whitfield  vicinity.  Stune  House  on  Ptum 
Creek  (Early  Stone  BuHcfin^s  of  Kentucky 
TR).  Intersection  of  SR  lOflO  «  SR  1319 

Taylor  County 

C^impttellsviile  vicinity.  Chandler,  /ohn. 
House  t  Early  Stone  BuilJinjts  of  Kentucky 
TR].  Off  KY  210 

Todd  County 

Elkton.  Gray.  John.  Sprin\)house  lEurly  Stone 
B^iiM.nn.'!  of  Kentucky  TR).  US  68 

Trigg  County 

Cadiz  vicinity,  McCaughan.  /ohn.  House 
(Early  Stone  Buildings  of  Kentucky  TRI. 
KY276 

Warren  County 

Bowling  Green,  Kirhy.  /esse.  Sprtnghouse 
i  Early  Stone  Buildings  of  Kentucky  TRI. 
Off  VS  231  on  Love  Howell  Rd. 

Washington  County 

Fredenrktown  vicinity.  Round  Stone  Smoke 
House  (Early  Stone  Buildings  of  Kentucky 
TRI.  US  150 

Springfield  vicinity.  Culdnell.  Wii'iam. 
Kitchen  (Early  Stone  Buildings  of 
Kentucky  TR).  Off  KY  55.S  on  SpauIdinR 
I.ane 

MISSOLRl 

St.  Louts  County.  Kirkwood,  Kirkwood 
Missouri  Pacific  Depnt.  West  Argunne  Dr 
at  Kirkwood  Rd. 

MONTANA 
Big  Horn  County 

Ha.-dm.  Co:iin;ercial  District  (Hardm  .MRAI. 

Roughly  bounded  by  Fourth.  Crook, 

Burlington  Northern  RR.  First  and  Cruw 

Sts. 
Hardin.  Residential  District  (Hardin  MR.^I. 

Roughly  bounded  by  Fifth.  Fourth.  Crow 

and  Cody 

NETV'ADA 

Carson  (Independent  City  I 
Spence.  William.  House.  308  South 
Thompson  St. 

RHODE  ISLAND 
Washington  County 

No.Mh  King.slown,  Crowfiekl Hist.iric  Distr.il 

(Sorth  K.n^istown  MR.AI.  Boston  .Neck  Rd. 
North  Kingstown.  Davisvi'.le  Historic  District 

(Sorth  Kingstown  MR.A).  Davisville  Rd. 
North  Kingstown,  Donnel'v.  .\nna  H..  House 

(Sorth  K.ngstcwn  MRA).  125  Lloyd  Rd. 
North  Kingstown,  Gardner  Ezekial.  House 

(Sorth  Kingstown  MfLAk  2SrT  Pendar  Rd. 


North  Kingstown.  Sorthrup  House  (Sorth 

Kingstown  .MltM.  99  Featherl)ed  Ijine 
North  Kingstown.  Old  Surragansett 

Cemetery  (North  Kingstown  MR:\). 

Shermantown  Rd. 
North  Kingstown.  Pierce,  /oseph.  farm  (Swth 

Kingstown  MUM  933  Gilbert  Stuart  Rd. 
North  King!>town,  Rothhun  House  (Sorth 

Kingstown  MRAI.  343  Beacon  Dr 
North  Kingstown,  Sanford.  Esbon.  House 

(Sorth  Kingstown  MRAI,  88  Featherbed 

Lane 
North  Kingstown.  Saunderstown  Historic 

District  (Sorth  Kingstown  MR.A).  R  jughly 

bounded  by  Sfillman.  Waterway.  Willet. 

Boston  .Neck  &  Ferry  Rds. 
North  Kingstown,  Shady  Lea  Historic  District 

(So.'-th  Kingstown  MR.\I.  Shady  Lea  and 

Tower  Hill' Rds. 
North  Kingstown,  Slocum.  /oseph.  House 

(Sorth  Kingstown  MR.\).  Slocum  Rd 
North  Kingstown.  Spink  Farm  (Sorth 

King<!town  MR.'M.  1325Shermantown  Rd. 

TENNESSEE 
Gibson  County 

Milan  vicinity.  Union  Central  School,  Union  , 
Central  RA 

Giles  County 

Pulciski  vicinity,  Tillery.  George  W..  House. 
US  31  N. 

Hickman  County 

Primm  Springs.  Pnmm  Springs  Historic 
District.  Irregular  pattern  along  the  Puppy 
Branch  of  Dog  Creek  between  VIosue  A 
Baker  Rds.  &  Mineral  Springs. 

Marshall  County 

Chapel  Hiil.  Chapel  Hill  Cumberland 
Presbyterian  Church.  Main  St. 

Sequatchie  County 

Uunlap.  Duiii'ap  Coke  Oiens.  Hickory  St.  and 
Cordell  Rd. 

Smith  County 

Carthage,  Carthage  United  Methodist 
Church.  609  South  Main  St. 

Wilson  County 

Lebanon.  Fite-Fessenden  House.  '.iM  West 
Main  St. 

TEX.\S 

Potter  County 

MtR-nic  Cor.yon  Ruin  (4lPT6~l 
Tarrant  County 

Fort  Worth.  Rogers-O  Daniel  House.  2330 
Wiimer  Rd. 

im  Doc.  e.'>-14631  Filed  6-17-85:  8:45  am| 

BIU.IMG  COOC  4310-70-M 

INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Board  for  International  Food  and 
Agricultural  Development;  Meeting 

P'jrsuant  to  the  provisions  of  the 


Federal  Advisory  Committee  .AcL  notice 
is  hereby  given  of  the  seventy-first 
meeting  of  the  Board  for  International 
Food  and  Agricultural  Development 
(BIFAD)  on  July  11,  1985. 

The  purpose  of  the  meeting  is  to: 
Discuss  education  and  training  strategy 
and  programs  with  Francille  Firebaugh, 
Ohio  Slate  University,  giving  an 
overview  of  BIF.^D's  interest  and 
emerging  strategy  and  Nyle  Brady.  AID 
Senior  Assistant  Administrator  for 
Science  and  Technology  reporting  on 
,\ID's  training  programs:  consider  a 
critique  of  International  Agricultural 
Research  Centers  (lARCs)  programs 
with  Norman  Collins,  Ford  Foundation, 
presenting  the  joint  Committee  on 
.\gricultural  Research  and 
Development's  Annual  Assessment  of 
lARCs  and  Allison  Herrick.  AID  Deputy 
Assistant  Administrator,  Bureau  for 
Program  and  Policy  Coordination,  and 
|ohn  Eriksson.  Deputy  Assistant 
Administrator  for  Research.  Bureau  for 
Science  and  Technology,  reporting  on 
AID'S  Study  of  lARCs:  and  hear  a 
proposal  for  grant  to  American 
Associ^ion  of  State  Colleges  and 
Universities  (AASCU)  by  Allan  Ostar, 
President  of  A.^SCU. 

The  meeting  will  begin  at  9:tX)  a.m. 
and  adjourn  at  12:30  p.m.  and  will  be 
held  in  Conference  Room  B,  Pan 
American  Health  Organization,  525  23rd 
Street.  N'W.,  Washington.  D.C.  The 
meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  may  file 
written  statements  with  the  Board 
before  or  after  the  meeting,  or  may 
present  oral  statements  in  accordance 
with  procedures  established  by  the 
Board,  and  to  the  extent  the  time 
available  for  the  meeting  permits. 

Dr.  Erven  ].  Long,  Director.  Research 
and  University  Relations.  Bureau  for 
Science  and  Technology,  Agency  for 
International  Development,  is 
designated  as  AID.  Advisory 
Committee  Representative  at  this 
meeting  It  is  suggested  that  those 
desiring  further  information  write  to  him 
in  care  of  the  Agency  for  International 
Development.  International 
Development  Cooperation  .Agency. 
Washington,  DC.  20523.  or  telephone 
him  at  (703)  235-8929. 

Ddtcd:  lune  12.  1985. 
Erven  ].  Lung. 

A. ID.  .Advisory  Committee  Representative. 

Board  for  International  Food  and  Agricultural 

Development. 

|FR  Doc  85-14540  Filed  6-17-85:  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION  I 

(Finance  Docket  No.  30317] 

New  York,  Susquehanna  and  Western 
Railway  Corp.,  Pocono  Northeast 
Railway,  Inc.,  and  IR,  Inc.;  Exemption; 
49  U.S.C.  10901,  11301,  and  10746 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  IR.  Inc.,  (IR).  from 
the  provisions  of  (1)  49  U.S.C.  10901  with 
respect  to  (a)  its  acquisition  and 
operation  of  a  4.2-miIe  line  of  railroad 
known  as  the  Suscon  Industrial  Tract 
between  Suscon  and  Hillside,  PA  (the 
Line),  and  (b)  its  possible  future  lease 
and  operation  of  two  connecting  lines  of 
railroad  owned  by  Pocono  Northeast 
Railway,  Inc.  (PNER).  and  known  as  the 
Brownsville  Industrial  Tract,  a  0.6  mile 
line  between  Hillside  and  Hillside 
I'.inction,  PA,  and  the  Suscon  Running 
Tract,  a  2.1-mile  line  running  from 
Suscon  to  the  end  of  the  line:  (2)  49 
U.S.C.  10746  with  respect  to  the  service 
rendered  by  IR  for  its  parent  company. 
Independent  Explosives,  Inc.,  which  is 
located  on  the  Suscon  Running  Tract; 
and  (3)  49  U.S.C.  11301  with  respect  to 
Its  issuance  of  a  $50,000  promissory  note 
to  finance  a  portion  of  the  acquisition. 
The  Commission  also  exempts  PNER 
from  the  provisions  of  49  U.S.C.  10901 
with  respect  to  its  lease  and  operation  of 
the  Line. 

dates:  This  exemption  is  effective  on 
July  13, 1985.  Petitions  to  stay  must  be 
filed  by  June  28, 19B5.  and  petitions  for 
reconsideration  must  be  filed  by  July  8. 
1985. 

ACDRESSeS:  Send  pleadings  referring  to 
Finance  Docket  No.  30317  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  Peter  A. 
Gilbertson.rWitkowski,  VVeiner, 
McCaffrey  and  Brodsky,  Suite  3.'J0, 
1575  Eye  Street,  NW,  Washington,  DC 
20;)?)5. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer.  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Der.idRd:  May  30. 1985. 


By  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Gradison,  Commissioners,  Sterrcfl. 
Andre,  Simmons.  Lamboley.  and  Strenio. 
James  H.  Bayne, 
Sccivlary. 
|FR  Doc.  65-14553  Filed  6-17-85;  8:45  amj 
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lice.  Order  No.  P-831 
Passenger  Train  Operation 

To:  The  Atchison,  Tcpcka  and  Santa  Fe 
Railway  Company: 
//  appearing,  that  the  National 
Railroad  Passenger  Corporation 
(Amtrak)  has  established  through 
passenger  train  service  between  New 
Orleans,  Louisiana  and  Los  Angeles, 
California,  and  between  Chicago. 
Illinois  and  San  Antonio,  Texas.  The 
operation  of  these  trains  requires  the 
use  of  the  tracks  and  other  facilities  of 
Southern  Pacific  Transportation 
Company  (SP).  A  portion  of  the  SP 
tracks  near  Tuscon.  Arizona,  are 
temporarily  out  of  service  because  of 
derailment.  An  alternate  route  is 
available  via  The  Atchison,  Topeka  and 
Santa  Fe  Railway  Company  between 
Los  Angeles,  California  and  El  Paso, 
Texas,  via  Belen,  New  Mexico. 

It  is  the  opinion  of  the  Commission 
that  the  use  of  such  alternate  route  is 
necessary  in  the  interest  of  the  public 
and  the  commerce  of  the  people:  that 
notice  and  public  procedure  herein  are 
impracticable  and  contrary  to  the  public 
interest;  and  that  good  cause  exists  for 
making  this  order  effective  upon  less 
than  thirty  days'  notice. 

//  is  ordered, 

(a)  Pursuant  to  the  authority  vested  in 
me  by  order  of  the  Commission  decided 
April  29, 1932,  and  of  the  authority 
vested  in  the  Commission  by  section 
402(c)  of  the  Rail  Passenger  Service  Act 
of  1970  (45  U.S.C.  562(c)),  the  Atchison, 
Topeka  and  Santa  Fe  Railway  Company 
(ATSF)  is  directed  to  operate  trains  of 
the  National  Railroad  Passenger 
Corporation  (Amtrak)  between  Los 
Angeles,  California,  via  Belen,  New 
Mexico,  and  a  connection  with  Southern 
Pacific  Transportation  Company  at  El 
Paso,  Texas. 

(b)  In  executing  the  provisions  of  this 
order,  the  common  carriers  involved 
shall  proceed  even  though  no 
agreements  or  arrangements  now  exist 
between  them  with  reference  to  the 
compensation  terms  and  conditions 
applicable  to  said  transportation.  The 
compensation  terms  and  conditions 
shall  be,  during  the  time  this  order 
remains  in  force,  those  which  are 
voluntarily  agreed  upon  by  and  between 
said  carriers;  or  upon  failure  of  the 
carriers  to  so  agree,  the  compensation 


terms  and  conditions  shall  be  as 
hereafter  fixed  by  .the  Commission  upon 
petition  of  any  or  all  of  the  said  carriers 
in  accordance  with  pertinent  authority 
conferred  upon  it  by  the  Interstate 
Commerce  Act  and  by  the  Rail 
Passenger  Series  Act  of  1970,  as 
amended. 

(c)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate, 
infenitate,  and  foreign  commerce. 

(d)  Effective  date.  This  order  shall 
become  effective  at  11:00  p.m.,  (EDT). 
May  24, 1985. 

(e)  Expiration  date.  The  provisions  of 
this  order  shall  expire  at  11:59  p.m. 
(E.D.T.),  May  27, 1985,  unless  otherwise 
modified,  amended,  or  vacated  by  order 
of  this  Commission. 

This  order  shall  be  served  upon  The 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company  and  upon  the  National 
Railroad  Passenger  Corportion 
(Amtrak),  and  a  copy  of  this  order  shall 
be  filed  with  the  Director,  Office  of  the 
Federal  Register. 

IsAued  at  Washington,  D.C..  May  24. 1985. 
Inler.state  Commerce  Commission. 
Bernard  Gaillard, 
AgenL 
|KR  Doc.  85-14551  Filed  6-17-85:  8:45  am) 
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Release  of  Waybill  Data  for  Use  by  the 
Association  of  American  Railroads 

The  Commission  has  received  a 
request  from  the  Association  of 
American  Railroads  (AAR)  to  use  the 
Commission's  1983  Carload  Waybill 
Sample  to  study  hazardous  material 
flows  throughout  the  United  States  ana 
prepare  certain  statistics.  AAR  woula 
use  the  statistics  it  produces  to  map  the 
flov.s  of  hazardous  materials  by  rail 
through  various  areas  and  compare 
them  with  the  number  of  known 
accidents/incidents  involving  hazardous 
materials  in  the  same  areas.  The  figures 
would  then  be  compared  to  the  actual 
number  of  responses  by  AAR's 
inspectors  to  the  hazardous  material 
accidents/incidents.  AAR  states  tf^at  no 
numbers  pertaining  to  individual    ^-~- 
railroads,  shippers  or  car  owners  would 
be  released  outside  the  AAR,  and  if  any 
information  were  to  be  released,  it 
would  include  only  aggregated  statistics 
for  the  entire  U.S.  rail  industry. 

The  Commission  requires  rail  carriers 
fo  file  waybill  sample  information  if  in 
any  of  the  past  three  years  they 
terminated  on  their  lines  at  least;  (1) 
4,500  revenue  carloads  or  (2)  5  percent 
of  revenue  carloads  in  any  one  State  (49 
CFR  Part  1244).  From  ftiis  waybill 
information,  the  Commission  developed 
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a  Public  Use  Waybill  File  that  has 
s;itisfied  the  miijorily  of  all  our  wavliill 
data  requests  while  protecting  the 
confidentiality  of  proprietary  data 
submitted  by  the  railroads.  However,  if 
confidential  waybill  dath  are  requested, 
its  in  this  case,  we  will  consider 
releasing  the  data  only  after  certain 
protective  conditions  are  met  and  public 
notice  is  given.  More  specificallv,  under 
the  Commissions  current  policy  for 
handling  waybill  requests,  we  will  not 
release  any  confidfential  waybill  data 
until  after:  (1)  Certain  requirements 
designed  to  protect  the  data's 
confidentiality  are  agreed  to  by  the 
requesting  party  and  (2)  public  notice  is 
provided  so  affected  parties  have  an 
opportunity  to  object.  (48  FR  40328. 
September  6, 1983.) 

Accordingly,  if  any  parties  object  to 
this  request,  they  should  file  their 
objections  (an  original  and  2  copies) 
within  14  calendar  days  of  the  date  of 
this  notice.  They  should  also  include  all 
grounds  for  objection  to  the  full  or 
partial  disclosure  of  the  requested  data. 
The  Commission's  Director  of  Office  of 
Transportation  Analysis  will  consider 
these  objections  in  determining  whether 
to  release  the  requested  wavbill  data. 
Any  parties  who  objected  will  be  timely 
notified  of  the  Director's  decision. 

Contact;  Elaine  Kaiser.  202-27.')-09O7. 
lames  H.  Bayne. 
StHrrvtary: 

|FR  Dtic.  &V1464r  Filed  6-17-«5:  8:45  am) 
BILLING  COOC  70]S-«1-« 


INo.  3M11I 

Passenger  Carriers;  Notice  of 
Proposed  Tariff  Filing  and  Exemption 
and  Winfield  Bus  Service.  Inc.— 
Petition  for  Exemption  From  Tariff 
Filing  Requirements 

agency:  Interstate  Commerce 

(kmimission. 

action:  Notice  of  proposed  exemption. 


summary:  Winneld  Bus  Ser\  ice.  Inc.,  a 
motor  contract  carrier  cf  passengers, 
seeks  exemption  from  the  tariff  filing 
and  requirements  of  49  U.S.C.  10702. 
10761.  and  10762.  The  Commission  has 
issued  a  decision  proposing  to  grant  an 
exemption  for  existing  and  future 
contracts.  The  petition  for  exemption 
from  the  tariff  filing  requirements  may 
be  inspected  at  the  Public  Docket  Room 
(Room  1227)  of  the  Commission  in 
Washington.  DC 

Any  interested  party  may  file  a 
comment  in  this  proceedng. 

Comments  are  due  on  |uly  5. 1985.  If 
no  timely  filed  adverse  comments  are 
received,  the  sought  relief  will 


automatically  become  effective  at  the 
close  of  the  comment  period.  If 
opposition  comments  are  filed,  the 
cQ(nments  will  be  considered  and, 
within  20  days  of  the  close  of  the 
comment  period,  the  Commis8ion  will 
issue  a  final  decision  granting  or 
denying  the  exemption.  « 

ADDRESS:  Send  an  original  and  15  copies 
of  comments  to:  Docket  No  39911,  Case 
Control  Branch,  Office  of  the  Secretary. 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  W.  Schach,  (202)  275-7885 

or 
Howell  I.  Spom,  (202)  275-7691 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  decision,  write  to  the  Office 
of  the  Secretary,  Interstate  Commerce 
Commission,  Rm.  2215, 12th  & 
Constitution  Ave.  NW..  Washington. 
D.C.  20423.  or  call  (202)  275-7428. 

Decided:  )une  7.  1985. 

By  the  Commission.  Division  1. 
Commissioners  Sterrett.  Lamboley.  and 
Strenio 

lame*  H.  Bayne. 

Sfcretary- 

(FR  Doc.  85-14646  Filed  6-17-85:  8:45  amj 
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Study  of  Estimated  Traffic  Diversion 
and  Viability  of  the  Divestiture 
Proposals  Resulting  From  the 
Acquisition  of  the  Consolidated  Rail 
Corporation  by  Norfolk  Southern 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Modification  of  notice  of  a 

study. 

summary:  On  May  29. 1985.  the 
Hono.'-able  James  J.  Florio.  Chairman  of 
the  Subcommittee  on  Commerce, 
Transportation  and  Tourism  of  the 
Committee  on  Energy  and  Commerce  of 
the  United  States  House  of 
Representatives,  requested  the 
Commission  to  change  the  manner  in 
which  the  study  is  to  be  conducted. 
Under  chairman  Florio's  modified 
request,  the  Commission  will  continue  to 
gather  information  through  June  19, 1985. 
pursuant  to  the  schedule  published  in 
the  Federal  Register  on  May  10.  1985,  50 
FR  19816.  However,  after  submittal  of 
the  evidentiary  presentations,  the 
Commission's  role  with  respect  to  this 
study  will  be  complete.  At  that  time, 
appropriate  Commission  staff  will  be 
detailed  to  the  Subcommittee  to  assist 
that  body  in  its  analysis  of  the 
information  gathered  at  the  Commission. 


Accordingly,  Item  6  of  the  prior  Federal 
Register  notice  is  modified  to  read  as 
follows: 

6.  At  the  conclusion  of  the  evidentiary 
presentation  on  )une  19. 1985.  the 
Commission's  role  with  respect  to  this  study 
will  be  complete.  At  that  time,  appropriate 
Commission  staff  will  be  detailed  to  the 
Subcommittee  to  assist  that  body  in  Us 
'analysis  of  the  record. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer.  (202)  275-7245. 

Dated;  June  11. 1985. 

By  the  Commission.  Chairman  Taylor,  Vice 
Chairman  Cradison,  Commissioners  Sterrett. 
Andre.  Simmons.  Lamboley  and  Strenio. 
Commissioner  lamboley  concurred.  Vice 
Chairman  Cradison  and  Commissioner 
Strenio  were  present  and  did  not  participate. 
Commissiuner  Andre  did  not  participate. 
lames  H.  Bayne, 
Secretary. 
[FR  Doc.  85-14763  Filed  6-17-65;  10:05  amJ 

BILLING  CODE  7035-01-M 


DEPARTMENT  OF  JUSTICE 

Restructuring  the  Federal  Bureau  of 
Investigation's  Uniform  Crime 
Reporting  Program;  Request  for 
Comments 

AGENCY:  Bureau  of  Justice  Statistics, 
Justice. 

ACTION:  Kequest  for  public  comment. 

SUMMARY:  This  Notice  requests  public 
comment  on  a  report  which  recommends 
restructuring  of  the  Federal  Bureau  of 
Investigation's  Uniform  Crime  Reporting 
program. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  D.  White.  Chairman  BJS/FBI  Task 
Force  for  the  Study  of  UCR.  Bureau  of 
Justice  Statistics.  633  Indiana  Avenue. 
NW..  Room  1164-A.  Washington,  D.C. 
20531:  telephone  202/724-7770. 

SUMMARY  INFORMATION:  The  Bureau  of 
Justice  Statistics  and  the  Federal  Bureau 
of  Investigation  (FBI)  announce  a  30  day 
period  of  public  comment  on  a  report 
entitled  "Blue  print  for  the  Future  of  the 
Uniform  Crime  Reporting  Program."  The 
report  contains  recommendations  for 
restructuring  the  FBI's  Uniform  Crime 
Reporting  program  into  a  more  useful, 
flexibile,  reliable  statistical  series.  The 
report  was  prepared  by  ABT  Associates, 
Inc.  of  Cambridge,  Massachusetts  under 
Contract  No.  J-LEAA-011-82. 

The  30  day  review  period  commences 
June  18;  1985  and  ends  July  18, 1985.  If 
you  wish  to  provide  written  comments, 
please  send  them  to  the  Bureau  of 
Justice  Statistics  at  the  address  shown 
below.  Single  copies  of  the  report  may 
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be  obtained  at  no  charge  by  writing  or 

calling: 

Bureau  of  Justice  Statistics,  AU  Paul  D. 

Wiiite.  633  Indiana  Avenue,  NW.. 

Washington,  D.C.  20531,  (202)  724- 

7770 
Federal  Bureau  of  Investigation,  UCR 

Section.  J.  Edgar  Hoover  Building,  9th 

St.  and  Penn.  Ave.  NW.,  Washington, 

D.C.  20535.  (202)  324-2820 
Steven  R.  Schlusinger, 
Director.  Bureau  ofjiistice  Statistics. 
|FR  Doc.  85-14743  Filed  6--17-85;  8:45  sm) 
WLUNQ  CODE  4410-01-« 

I  


DEPARTMENT  OF  LABOR 

The  Steering  Subcommittee  of  the 
Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  PoSicy; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  July  9, 1985.  9:30 
a.m.,  Pm.  S4215  A&B  Frances  Perkins, 
Department  of  Labor  Building,  200 
Constitution  Avenue,  NW..  Washington. 
DC. 

Purpose:  To  discuss  trade  negotiations 
and  trade  policy  of  the  United  States. 

This  meeting  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  The 
Committee  will  hear  and  discuss 
sensitive  and  confidential  matters 
concerning  U.S.  trade  negotiations  and 
trade  policy. 

For  further  information,  contact: 
Fernand  Lavallee,  Executive  Secretary. 
Labor  Advisory  Committee.  Phone:  (202) 
523-6565. 

Signed  at  Washington.  DC  Itiis  7th  day  of 
June.  j 

James  F.  Taylor,      | 

.Acting  Deputy  Undir  Secretary,  Inlemalional 
Affairs. 
|FR  Doc.  85-14609  Piled  6-17-a5:  8:45  am) 

BILLING  CODE  4510-2MII 


Office  of  the  Secretary 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 


Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibility  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 


proposed  forms  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Forms  Under  Review 

On  each  Tuesday  and/or  Friday,  as 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency  forms  under 
review  by  the  Office  of  Management 
and  Budget  (0MB)  since  the  last  list  was 
published.  The  list  will  have  all  entries 
grouped  into  new  collections,  revisions, 
extensions,  or  reinstatements.  The 
Departmental  Clearance  Officer  will, 
upon  request,  be  able  to  advise 
members  of  the  public  of  the  nature  of 
any  particular  revision  they  are 
interested  in. 

Each  entry  will  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  form. 

The  title  of  the  form. 

The  OMB  and  Agency  form  numbers, 
if  applicable. 

How  often  the  form  must  be  filled  out. 

Who  will  be  required  to  or  asked  to 
report. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  number  of 
responses. 

An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form. 

The  number  of  forms  in  the  request  for 
approval. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
by  calling  the  Departmental  Clearance 
Officer,  Paul  E.  Larson,  Telephone  202- 
523-6331.  Comments  and  questions 
about  the  items  on  this  list  should  be 
directed  to  Mr.  Larson,  Office  of 
Information  Management,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Room  S-5526, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  OMB 
reviewer,  Nancy  Wentzler,  Telephone 
202-395-6880,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3208, 
NEOB,  Washington,  DC  20503. 

Any  member  of  the  public  who  wants 
t«  comment  on  a  form  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Employment  and  Training 

Administration 
State  Job  Training  Plan 
1205-0204;  ETA  RC  56 
Biennially 
State  or  local  governments 


15  respondents:  150  burden  hours 

The  Stiite  Job  Training  Plan,  required 
by  JTPA  for  those  States  with  one 
statewide  JTPA  program,  will  provide 
information  on  the  activities  to  be 
conducted  and  participants  to  be  served 
by  the  State  under  JTPA. 

Signed  at  Wnshington.  DC  this  13th  day  of 
jure  1985. 
Paul  E.  Larson, 

Deportincntal  Clearance  Officer. 
[PR  Doc.  85-14608  Filed  6-17-85:  8:45  am| 

BILLING  CODE  4510-30-M 


{Order  1-8SI 

Rena.Tiing  Selected  Office  of  the 
Secretary  Components 

June  5. 1985. 

1.  Purpose.  To  change  the 
organizational  names  of  the  Office  of 
Legislative  Affairs  and  the  Office  of 
Intergovernmental  Affairs. 

2.  Background.  Since  July  1983  an 
Office  of  Legislative  Affairs  has  been  a 
separate  component  of  the  Office  of  the 
Secretary.  The  Office  was  headed  first 
by  an  Assistant  Secretary  and  more 
recently  by  a  Deputy  Under  Secretary 
with  responsibility  for  coordinating, 
supervising  and  directing  all  legislative 
activities,  including  all  contacts  with  the 
Congress  and  the  presentation  of 
legislative  programs  and  views  to  the 
Congress.  However,  the  critical 
responsibility  of  the  Deputy  Under 
Secretary  is  to  manage  and  maintain 
effective  relationships  with  the 
Congress.  Therefore  to  give  proper 
emphasis  to  that  role  the  Office  is  being 
renamed  the  Office  of  Congressional 
Affairs. 

With  respect  to  the  Office  of 
Intergovernmental  Affairs,  it  is 
important  that  the  Department's 
relationship  with  the  public  be 
coordinated  and  consistent  with  our 
relationships  with  labor  and 
management  and  Federal,  State  and 
local  officials.  To  ensure  the  required 
coordination  the  Office  of  Information 
and  Bublic  Affairs  is  being  merged  with 
the  Office  of  Intergovernmental  Affairs 
to  form  the  Office  of  Public  and 
Intergovernmental  Affairs. 

3.  Effecting  the  Changes 

a.  The  Office  of  Legislative  Affairs  is 
hereby  renamed  the  Office  of 
Congressional  Affairs  to  be  headed  by  a 
Deputy  Under  Secretary  for 
Congressional  Affairs  who  is 
responsible  for  maintaining  the 
Department's  relationship  with  the 
Congress  and  the  effective 
implementation  of  the  President's 
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ic}>isl<itive  initiatives  hs  they  affect  the 
nrpartment  of  Libor. 

I).  An  Office  of  Public  and 
liiliTj{o\prnmenlal  Affairs  is  hereby 
established  by  merging  the  Office  of 
Information  and  PubHc  Affairs  with  the  • 
Office  of  Intergovernmental  Affairs.  The 
Office  is  to  be  headed  by  a  Deputy 
I'nder  Secretary  for  Public  and 
Intergovernmental  Affairs  who  is 
responsible  for  overseeing  all  the 
Department's  public  affairs  and  public 
information  activities  and  supervising 
the  Department's  regional 
representatives  who  handle  relations 
with  senior  representatives  of  labor, 
industry  and  community  groups  as  well 
as  with  Federal,  State  and  local 
government  agencies  and  officials. 

4.  Solicitor  of  Labor.  The  Solicitor  of 
l^bor  is  responsible  for  providing  legal 
advice  and  assistance  to  all  officers  of 
the  Department  relating  to  the 
administration  of  this  Order. 

5.  Directives  Affected.  Secretary's 
Order  2-83  remains  in  effect  except  that 
the  Deputy  Under  Secretary  for  Public 
and  Intergovernmental  Affairs  has  the 
added  responsibilities  specified  in 
Secretary's  Orders  37-65.  7-82  and  6-83. 
Those  Orders  also  remain  in  effect 
except  that  the  duties  and 
responsibilities  of  the  Director  of 
Information  and  Public  Affairs  are 
carried  out  subject  to  the  direction  and 
guidance  of  the  Deputy  Under  Secretary 
for  fhjblic  and  Intergovernmental 
Affairs. 

6.  Effective  Date.  This  Order  is 
effective  immediately. 

William  E.  Brock. 
Sfvretory  of  Labor. 
■!FR  Doc.  85-14606  Filed  6-17-85;  8:45  um] 

nLLMMS  COOC  4S10-23-M 


Employment  and  Training 
Administration 

Job  Training  Partnership  Act;  Native 
American  Programs;  Final  Total 
Allocations  and  Allocation  Formulas 
for  Program  Year  1985.  Regular 
Program  and  Calendar  Year  1985. 
Summer  Youtti  Employment  and 
Training  Program 

AGENCY:  Employment  and  Training 
.■\dniinistration.  Labor. 
ACTION:  Notice. 

SUMMARY:  The  Employment  and 
Training  Administration  of  the 
Department  of  Labor  is  publishing  the 
final  Native  American  total  allocations, 
distribution  formulas  and  rationale  for 
Program  Year  1985  for  regular  programs 
funded  unrfer  the  |ob  Training 


Partnership  Act  (jTPA).  and  for 
Calendar  Year  1985  for  Summer  Youth 
Employment  and  Training  Programs 
funded  under  JTPA. 
FOR  FURTHER  INFORMATION  CONTACr. 
Paul  A.  Mayrand.  Director.  Office  of 
Special  Targeted  Programs.  601  D  Street 
NW..  Room  6102.  Washington.  D.C. 
20213.  Telephone:  (202)  376-6225. 
SUPPl£MENTARY  INFORMATION:  Pursuant 
to  section  162  of  the  Job  Training 
Partnership  Act  (JTPA).  the  Employment 
and  Training  Administration  (ETA)  of 
the  Department  of  Labor  (DOL)  is 
publishing  the  final  total  allocations  and 
distribution  formulas  for  Native 
American  grantees  to  be  funded  under 
Title  IV.  section  401.  and  Title  II.  Part  B. 
The  amounts  to  be  distributed  are 
$62,243,000.  for  Title  IV,  section  401.  for 
Program  Year  1985:  and  $13,176,511  for 
Title  II.  Part  B.  for  the  Summer  Youth 
Employment  and  Training  Programs 
(SYEP)  for  the  summer  of  Calendar  Year 
1985. 

This  information,  along  with 
individual  grantee  planning  estimates, 
was  published  as  a  proposal  on  April  9. 
1985.  50  FR  14037.  Written  comments 
from  the  public  were  invited,  but  no 
changes  were  suggested  in  response. 
Accordingly,  the  allocation  tables  are 
not  being  republished  in  this  notice. 

The  formula  for  Title  IV.  section  401, 
provides  that  25%  of  the  finding  will  be 
based  on  the  number  of  unemployed 
Native  Americans  in  the  grantee's  area, 
and  75%  will  be  based  on  the  number  q^ 
poverty-level  Native  Americans  in  the 
grantee's  area. 

Furthermore,  the  Program  Year  1985 
no  grantee  will  receive  less  than  80%  of 
the  Finding  level  it  received  for  Program 
Year  1984,  unless  its  territory  to  be 
served  was  increased  or  decreased.  The 
rationale  for  the  formula  is  that 
unemployment  and  poverty  in  an  area 
are  good  indications  of  the  need  for 
employment  and  training  programs. 

The  formula  for  allocating  Title  II,  Part 
B,  SYEP  funds  divides  the  funds  among 
eligible  recipients  based  on  the 
proportion  that  the  number  of  youths  in 
their  area  bears  to  the  total  number  of 
youths  in  all  eligible  areas.  Further,  in 
Calendar  Year  1985  each  grantee  is 
guaranteed  it  will  receive  at  least  80%  of 
the  SYEP  funds  it  received  in  Calendar 
Year  1984.  The  rationale  for  using  the 
number  of  youths  in  the  formula  is  that 
they  are  the  program  beneficiaries. 

Statistics  on  youth,  unemployed,  and 
poverty-level  Native  Americans  are 
derived  from  the  Decennial  Census  of 
the  Population,  1980.  Subject  to 
Congressional  appropriation  action. 
DOL  proposes  to  use  a  similar 


methodology  for  one  more  year  for  the 
SYEP.  and  thereafter  to  allocate  to  each 
grantee  the  amount  it  would  receive  by 
a  direct  application  of  the  1980  Census 
data  without  a  hold  harmless  provision. 
Program  Year  1985  is  the  last  year  a  hold 
harmless  provision  will  apply  to  Title 
IV.  section  401.  funds. 

Sijjned  at  W;ishinglon.  D.C.  this  13lh  day 
of  June.  1985. 
Paul  A.  Mayrand, 

Director.  Office  of  Special  Targeted 

Programs. 

[FR  Doc.  85-14610  Filed  6-17-85:  8:45  am) 

BUXMO  COOC  4SI0-30-M 

Investigations  Regarding 
Q|rtifications  of  Eligibility  To  Apply  for 
m>rker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  (  "the  Act ")  and 
are  identified  in  the  Appendix  to  this, 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section221(a)of  the  Act. 

The  purpose  of  each  of  the  J 

investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11. 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigation^ may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  28. 1985. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  28. 1985. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street.  NW..  Washington. 
DC.  20213. 

Signed  at  Washington.  D.C.  this  10th  day 
of  |une  1985. 
Marvin  M.  Fooka. 

Director.  Office  of  Trade  Adjustment 
Assistance. 
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Appendix 


PeMioner  (Union/worKers  (x  former  ««o>Vers  ol— 


Location 


AtoyCO.  Inc  (iUE)  

Amico.  Inc  .  Coke  Dtv   (wlirs) 

Augal  CorporaUon  (KrorX^rs)  

Bergen  Southwest  Steel  (iworkers) 

Champion    lnierr\atx>nal    Corp.    Buildings    Products    Oiv 
(Bn>theftvx>d  of  Carpenters).  I 

Chino  Mmes  Co  (workers) ;  Hurley.  NM 

Johnson  Controls.  Inc  (Sheetmetal  Workers) Georgetown,  KY.. 


Linden,  NJ 

Ashland,  KY 

Mashpee.  MA .. 

Canutillo.  TX .... 
Anderson,  O.. 


Jones  a  La'jghtir.  Aliquipps  Works  (USWA).. 


N*ki.  Inc  (workers) .; 1 

Stone  Manotactunng  Co.  (worV.ers) 

Soole  Steel  Co  (USWA) 

Teiaco  Refinery.  Eagle  Pomt  Rant  (OCAWIU).. 

(The)  Timkin  Company  (USWA) 

Tremonton  Sportswear  (Company) 


US.  Sleel  Mnng  Co    Cumberland  Mine    Northern  Coal 

On  (workers) 

Weinbrenner  Shoe  Co  (workers) 

Zenith  Electronics  Corpt  Colof  TV  Plant  &  Plastic  Plant 

(•BEW) 


Aiiquippa.  PA  . 


Date      I    Date  of 
received        petition 


6/4/85 
6/4/85 

5/23/85 
6/5/85- 

5/29/85 

6/4/85 
5/31/85 

5/31/85 


Cresaptown.  MD 5/31/85 

TignaO,  GA 6/4/85 

Carson,  CA 

WesNille.  NJ 

Canyon.  OH 

Tremonton.  UT 


Waynesburg.  PA 


Merrll.  Wl   

Sfmngtiekl.  MO.. 


5/31/85 
6/4/85 

5/31/85 
6/4/85 

5/31/85 

6/4/85 
6/5/85 


Petition  No.       1 


Articles  produced 


5/20/85  TA-W-16.066 
5/28/85  I  TA-W- 16.067 
5/23/85  I  TA-W- 16.068 
5/30/85  1  TA-W-16.Q69 
5/24/85  I  TA-W-16.070.. 


Castings  for  valves. 

Sleel  products 

Ck)mponents 

FaOricated  stnjctural  steel 

Luml>er  and  ott>er  wood  products. 


5/23/85 
5/30/85 

5/31/85 

5/24/85 
5/29/85 
5/31/85 
5/15/85 
5/31/85 
5/20/85 

5/24/85 

5/30/85 
5/30/85 


TA-W-16.071 f^:nc.  refine  copper 

TA-W-16,072 Instruments  and  related  activators  (or  environmental  con- 

i     trol  systems 
TA-W-16.073 :  Tin  mill  products,  tm  ptate    bars,  shapes,  sheets,  pipe 

j      tube,  etc 
TA-W-16,074  Ladies  bknises 

TA-V.'- 16.075 I  Girls  cuffed  walking  shorts. 

TA-W-16.076 1  Bebar  mill. 

TA-W-16.077  Ol  refinery  products 

TA-W-16.078         j  Tapered  roller  bearings  and  specially  steet  items. 

TA-W-16.079  Mien's  and  boys  collar  placket  and  button  front  shins. 

logging  suits 
TA-W-16.080 ,  Coal  mining 

TA-W-16.081 '  Boots,  shoes,  dress,  unsulated.  work 

TA-W-16.082 ;  Color  TV  13    receivers,  sub  assemblies,  plastic  cabineis. 

I      plastic  parts,  cable  boxes,  tack  machines 


|FR  Doc.  85-14C04  Filed  6-17-85:  8:45  am) 

BILUNGCOOE  4S10-30-M 


Federal-State  Uneinployment 
Compensation  Program;  Ending  of 
Extended  Benefit  Period  in  the  State 
cf  West  Virginia 

This  notice  announces  the  ending  of 
the  Extended  Benefit  Period  in  the  State 
of  West  Virginia,  effective  on  May  18, 
1985, 


Background 

The  Federal-Slate  Extended 
Unemployment  Compensation  Act  of 
1970  (26  U.S.C.  3304  note)  established 
the  Extended  Benefit  Program  as  a  part 
of  the  Federal-State  Unemployment 
Compensation  Program.  Under  the 
Extended  Benefit  Program,  individuals 
who  have  exhausted  their  rights  to 
regular  unemployment  benefits  (UI) 
under  permanent  State  (and  Federal) 
unemployment  compensation  laws  may 
be  eligible,  during  an  extended  benefit 
period,  to  receive  up  to  13  weeks  of 
extended  unemployment  benefits,  at  the 
same  weekly  rate  of  benefits  as 
previously  received  under  the  State  law. 
The  Federal-State  Extended 
Unemployment  Compensation  Act  is 
implemented  by  State  unemployment 
compensation  laws  and  by  Part  615  of 
Title  20  of  the  Code  of  Federal 
Regulations  (20  CFR  Pari  615). 

Extended  Benefits  are  payable  in  a 
State  during  an  Extended  Benefit  Period 
which  is  triggered  "on"  when  the  rate  of 


insured  unemployment  in  the  State 
reaches  the  State  trigger  rate  set  in  the 
Act  and  the  State  law.  During  an 
Extended  Benefit  Period,  individuals  are 
eligible  for  a  maximum  of  up  to  13 
weeks  of  benefits,  but  the  total  of 
Extended  Benefits  and  regular  benefits 
together  may  not  exceed  39  weeks. 

The  Act  and  the  State  imemployment 
compensation  laws  also  provide  that  an 
Extended  Benefit  Period  in  a  State  will 
trigger  "ofr*  when  the  rate  of  insured 
unemployment  in  the  State  is  no  longer 
at  the  trigger  rate  set  in  the  law.  A 
benefit  period  actually  terminates  at  the 
end  of  the  third  week  after  the  week  for 
which  there  is  an  off  indicator,  but  not 
less  than  13  weeks  after  the  benefit 
period  began. 

An  Extended  Benefit  Period 
commenced  in  the  State  of  West 
Virginia  on  February  3, 1985,  and  has 
now  triggered  off. 

Determination  of  an  "off  Indicator 

The  head  of  the  employment  security 
agency  of  the  State  named  above  has 
determined  that  the  rate  of  insured 
unemployment  in  the  State  for  the 
period  consisting  of  the  week  ending  on 
April  27, 1985,  and  the  immediately 
preceding  twelve  weeks,  fell  below  the 
State  trigger  rate,  so  that  for  that  week 
there  was  an  "off  indicator  in  the  State. 

Therefore,  the  Extended  Benefit 
Period  in  the  State  terminated  with  the 
week  ending  May  18, 1985. 


Information  for  Claimants 

The  State  employment  security 
agency  will  furnish  a  written  notice  to 
each  individual  who  is  filing  claims  for 
Extended  Benefits  of  the  ending  of  the 
Extended  Benefit  Period  and  its  effect 
on  the  individual's  right  to  Extended 
Benefits.  20  CFR  615.13(d)(3). 

Persons  who  wish  information  about 
their  rights  to  Extended  Benefits  in  the 
State  named  above  should  contact  the 
nearest  State  employment  services 
office  in  their  locality. 

Signed  at  Washington,  D.C.,  on  June  6, 
1985. 

Frank  C.  Casillas, 
Assistant  Secretary  of  Labor. 
|FR  Doc.  85-14605  Filed  6-17-85;  8:45  am) 

BILLING  CODE  4510-30-«l 


Occupational  Safety  and  Health 

Administration 

[V-85-51 

The  Chlorine  Institute,  Inc.;  Notice  of 
Application  for  Variance 

agency:  Occupational  Safety  and 
Health  Administration,  Labor. 
ACTION:  Notice  of  application  for 
variance.  

summary:  This  notice  announces  the 
application  of  the  Chlorine  Institute, 
Inc.,  on  behalf  of  a  number  of  its 
members,  for  a  permanent  variance  from 
the  standards  prescribed  in  29  CFR 
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1910.134tb)(ll)  concominx  th«  use  of 
tipproved  or  accepted  respir;itt)rs 
iigiiinst  the  particular  hazanis  for  which 
they  were  designed  in  accordunce  with 
standards  established  by  conipelenl 
authorities.  The  Chlorine  Institute  seeks 
a  variance  that  would  allow  mouthpiece 
respirators  as  a  limited  alternative  to 
the  use  of  half-mask  respirators  in 
chlorine-producing  facilities.  This  notice 
invites  comments  from  interested  partiirs 
on  the  variance  appli«:afion. 
DATES:  The  last  date  for  interested 
parlies  to  submit  comments  is  |uly  18. 
1983.  The  last  date  by  which  affected 
employers  and  employees  may  request  a 
hearing  is  July  18.  19a5. 
ADDRESSES:  Send  comments  or  requests 
fi)r  a  hearing  to:  Office  of  Variance 
Determination.  Occupational  Safely  and 
lloullh  Administration.  U.S.  Department 
of  Labor.  200  Constitution  Avenue.  NW.. 
Room  \-36.'>6.  WH,':hincton.  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
I.tmes  |.  Concannon.  Director.  Office  of 

Variance  Determination,  at  the  above 

address.  Telephone:  {202)  52.'}-7193 
or  the  following  R(>gional  and  Area 

Offices; 
rS  Department  of  Labor— OSHA.  \5\5 

Broadway  (1  Astor  Plaza).  Rm.  3445. 

New  York.  New  York  10036 
US  Department  of  Labor— OSJ  lA.  220 

Delaware  Avenue.  Suite  509.  Buffalo. 

New  York  14202 
I'S  Department  of  Labor— OSHA. 

Cateway  Building.  Suite  2100.  3535 

Market  Street.  Philadelphia. 

Pennsylvania  19104 
I 'S  Department  of  Labor— OSHA. 

Federal  Office  Building.  Rm.  3007.  844 

King  Street.  Wilmington.  Delaware 

l^iSOl 
I'S  Departm«nt  of  Labor— OSHA.  550 

Eagan  Street.  Rm.  206.  Charleston. 

West  Virginia  25301 
I  S  Department  of  Labor— OSHA.  1375 

Peachtree  Street.  NE..  Suite  587. 

.Atlanta.  Georgia  30367 
rS  Department  of  Labor — OSHA. 

Building  10.  Suite  33.  LaVista 

Ptrimelrr  Office  Park.  Tucker. 

Georgia  30084 
IS  Department  of  Labor— OSHA.  Todd 

Mall.  2047  Canyon  Road.  Birmingham. 

.Mabama  35216 
US  Department  of  l^bor— OSHA.  951 

Government  Street.  Suite  502.  Mobile. 

-Alabama  36604 
US  Department  of  Labor— OSHA.  1720 

West  End  Ave..  Suite  302.  Nashville. 

Tennessee  37203 
i:S  Department  of  Labor- OSHA.  Rm. 

127  )ohn  C.  Watts  Federal  Building. 

330  W  Broadway.  Frankfort.  Kentucky 

4Wx)l 
U'S  Department  of  Labor— OSHA.  5.55 

Griffin  Square  Building.  Rm.  602. 

Dallas.  Texas  75202 


US  Department  of  Labor— OSHA. 

Hoover  Annex.  Suite  200.  2156 

Wooddale  Boulevard.  Baton  Rouge. 

Louisana  7080Q 
US  Department  of  Ubor— OSHA,  2320 

LaBranch  Street.  Rm.  1103.  Houston. 

Texas  77004 
US  Department  of  Labor— OSHA.  11349 

Federal  Building.  450  Golden  Gate 

Avenue.  PO  Box  36017.  San  Francisco. 

California  94102 
US  Department  of  Labor— OSHA.  1960 

Addison  St..  Suite  290.  Berkeley, 

California  94704 
US  Department  of  Labor— OSH.A.  1050 

East  William  Street.  Suite  402.  Carson 

City.  Nevada  89701 
U'S  Department  of  Labor— OSl  lA, 

Federal  Office  Building.  909  1st 

Avenue.  Seattle.  Washington  98174 
US  Department  of  Labor— OSHA.  121- 

107th  Street.  NE..  Bellevue, 

Washington  98004 

Notice  of  Application 

Notice  is  hereby  given  that  the 
Chlorine  Institute,  Inc..  70  West  40th 
Street.  New  York.  New  York  lOOia  has 
made  application  pursuant  to  section 
6(d)  of  the  Occupational  Safety  and 
f  Jealth  Act  of  1970  (84  Stat.  1596.  29 
U.S.C.  655)  and  29  CFTl  1905.11  for 
permanent  variance  from  the  standards 
prescribed  in  29  CFR  1910.134(b)(n) 
concerning  the  use  of  approved  or 
accepted  respirators  against  the 
particular  hazards  for  which  they  were 
designed  in  accordance  with  standards 
established  by  competent  authorities. 

The  addresses  of  the  places  of 
employment  that  will  be  affected  by  this 
application  are  as  follows: 
B.F.  Goodrich  Chemical  Group,  Box  527. 

Calvert  City.  KY  42029 
Convent  Chemical  Corporation,  Box  129, 

Convent,  LA  70723 
Diamond  Shamrock  Chemicals  Co.,  Box 

500.  Deer  Park  IX  77536 
Diamond  Shamrock  Chemicals  Co.. 

River  Road.  Delaware  City.  DE  19706 
Diamond  Shamrock  Chemicals  Co.,  Box 

999.  La  Porte.  TX  77571 
Diamond  Shamrock  Chemicals  Co..  1300 

larvis  Road.  Mobile,  AL  36614 
Diamond  Shamrock  Chemicals  Co.. 

Wilson  Dam  Road.  Sheffield.  AL  35661 
Dow  Chemical  USA.  B-101  Building. 

Freeport,  TX  77452 
Georgia-Pacific  Corp..  Box  629. 

Plaquemine.  LA  70764 
Kaiser  Chemicals.  Box  337.  Gramercy. 

LA  70052 
Olin  Corp..  Box  1234.  Augusta.  GA  30903 
Olin  Corp..  Box  248.  Charleston,  TN 

37310 
Olin  Corp..  Box  28,  Mcintosh.  AL  365.53 
Olin  Corp..  2400  Buffalo  Avenue. 

Niagara  Falls.  NY  14302 
PPG  Industries.  Inc..  Box  1000.  Lake 

Charles.  LA  70604 


VVC  Industries.  Inc.,  Box  191,  New 

Martinsville.  WV  26155 
Dow  Chemical  USA.  Box  1398.  Pittsburg. 

CA  94565 
Dow  Chemical  USA.  Box  150, 

Plaquemine.  LA  70764 
F^thyl  Corporation.  Petroleum  Chemicals 

Group.  Box  341.  Baton  Rouge.  LA 

70821 
FMC  Corp..  Box  8127.  So.  Charleston. 

WV  25303 
Stauffer  Chemical  Co.,  Box  86, 

Henderson.  NV  89015 
Stauffer  Chemical  Co.,  Box  100,  Axis.  AL 

36505 
Stauffer  Chemical  Co,,  Box  23,  St. 

Gabriel.  LA  70776 
Weyerhaeuser  Co..  Box  188.  Longview. 

W.A  98632 

Where  a  request  for  variance  is  made 
by  a  group  of  employers  (a  class 
application)  and  where  it  would  be 
applicable  to  places  of  employment  in 
more  than  one  State,  including  at  least 
one  State  with  a  State  plan  approved 
under  section  18  of  the  Act.  and 
involved  a  standard,  or  portion  thereof, 
identical  to  a  State  standard  effective 
under  such  plan,  any  grant  of  variance 
would  be  made  under  the  Federal/State 
Reciprocity  Agreement  established  at  29 
CFR  1905.14(b)(3).  Thus,  the  States  of 
California.  Kentucky,  Nevada, 
Tennessee,  and  Washington,  having 
jurisdiction  over  a  portion  of  the  places 
of  employment  covered  in  the 
application,  are  parties  to  the 
application.  Each  State  has  been 
forwarded  a  copy  of  the  application  for 
its  review  and  recommendation.  The 
State  of  Tennessee  has  responded  by 
opposing  the  granting  of  the  variance  on 
the  basis  that  mouthpiece  respirators 
have  not  been  proven  to  be  practical  or 
reliable  for  use  other  than  for  escape 
purposes  only.  The  State  of  Washington 
also  has  responded  by  recommending 
against  approval  of  the  variance  for  a 
number  of  reasons,  including  the  fact 
that  the  warning  properties  of  chlorine 
are  not  adequate  with  a  mouthpiece 
respirator  and  the  inability  to  fit  test  this 
type  respirator. 

The  applicant  certifies  that  the  above 
listed  facilities  of  the  member 
companies  which  it  is  representing  have 
informed  employees  who  would  be 
affected  by  the  variance  of  the 
application  by  posting  copies  at  all 
places  where  notices  to  employees  are 
normally  posted.  Employees  have  also 
been  informed  of  their  right  to  petition 
the  Assistant  Secretary  for  a  hearing. 

The  applicant  requests  a  variance 
from  29  CFR  1910.134(b)(ll)  to  permit 
the  use  of  mouthpiece  respirators  as  a 
limited  alternative  to  half-mask 
respirators  in  chlorine-producing 
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facilities.  The  wearer  must  keep  his  lips 
closed  around  the  mouthpiece  to 
maintain  a  proper  seal,  as  well  as  wear 
a  nose-clip.  Half-mask  respirators,  on 
the  other  hand,  fit  over  the  mouth  and 
nose  to  form  a  seal  with  the  face. 

Section  1910.134(b)(ll)  states  that 
respirators  shall  be  used  and  designed 
in  accordance  with  standards 
established  by  competent  authorities. 
The  U.S.  Department  of  the  Interior. 
Bureau  of  Mines  is  recognized  by 
§  1910.134(b)(n)  as  such  an  authority. 
However,  the  functions  of,  and 
mandatory  standards  issued  by,  the 
Bureau  of  Mines  have  since  been 
transferred  by  the  Federal  Mine  Safety 
and  Health  Act  of  1977.  30  U.S.C.  961.  to 
the  U.S.  Department  of  Labor.  Mine 
Safety  and  Health  Administration 
(MSHA).  Currently,  MSHA  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  have  jointly 
approved  the  mouthpiece  respirator  for 
escape  purposes  only.  30  CFR  11.90. 
Half-mask  respirators  are  approved  for 
work  atmospheres  containing  up  to  10 
parts  per  million  parts  of  air  (10  ppm)  of 
chlorine.  30  CFR  11.150.  The  applicant 
requests  a  variance  to  permit  the  use  of 
mouthpiece  respirators  where  exposures 
are  10  ppm  or  less  of  chlorine  and  are  of 
a  duration  of  less  than  15  minutes. 

The  applicant  states  that  its  members 
have  instituted  a  high  level  of 
administrative  controls,  engineering 
controls,  and  work  practices  to  prevent 
employee  exposure  to  chlorine.  Among 
these  are: 

—Open  design  for  70%  of  the  chlorine- 
producing  ceil  rooms  in  the  U.S., 
with  the  balance  of  plants  utilizing 
high-efficiency  forced  ventilation 
systems; 
—Well-posted,  restricted-access  work 

areas: 
— The  processing  of  chlorine  in  cells 
operating  under  vacuum  or  low 
pressure  conditions;  and 
— Respiratory  protection  equipment 
maintenance  programs  which 
include  respirator  cartridge  changes 
on  a  scheduled  basis  well  in 
advance  of  the  normally  expected 
end-of-service  life. 

The  applicant  further  states  that 
chlorine  releases  are  transient  in  nature 
-jind  of  very  low  concentrations.  Thus, 
/the  applicant  contends  that  the  need  for 
N„^  respiratory  protection  has  been  reduced 
primarily  to  unscheduled,  short-time 
incidents  in  which  a  quick  response  is 
often  advisable  or  required.  According 
to  the  applicant,  operational  tasks  in 
chlorine-producing  facilities,  with  the 
potential  for  low-level  chlorine 
excursions,  are  of  two  broad  typesi 


— Unscheduled  and  unanticipate  short- 
term  exposure,  for  example, 
responding  to  a  newly-discovered 
leak  by  tightening  valve  bonnet  and 
flange  bolts  and  cell  clamps; 
— Potential  unscheduled  short-term 
exposure  in  the  course  of  a  routine 
operation  where  it  is  known  in 
advance  that  brief  exposure  is 
possible  though  not  certain,  for 
example,  in  the  breaking  down  of 
an  evacuated  mercury  or  diaphragm 
cell  to  perform  maintenance. 
The  applicant  asserts  that  the 
mouthpiece  respirator  is  more  suitable 
in  both  cases  due  to  its  compactness, 
convenience,  and  ease  of  donning. 
Further,  the  applicant  contends  that  the 
relative  complexity  of  donning  the  half- 
mask,  requiring  removal  of  the  helmet 
and  eye  protection  and  adjustment  of 
headstraps.  makes  it  much  less  suitable 
than  the  mouthpiece  respirator  for  a 
quick  response. 

According  to  the  applicant,  in  the  first 
type  of  exposure  potential  cited  above, 
as  soon  as  the  worker  recognizes  the 
need  for  respiratory  protection  based  on 
chlorine's  high  olfactory  warning 
capability  (detectable  by  human  smell 
typically  below  0.3  ppm),  the  worker 
could  quickly  don  the  mouthpiece 
respirator  and  take  the  appropriate 
action  or  could,  alternatively,  leave  the 
area  to  obtain  a  higher  level  of 
protection.  The  applicant  contends  that 
the  ability  to  respond  quickly  to  such  an 
unanticipated,  though  not  wholly 
uncommon,  leak  is  ultimately  more 
protective  of  this  worker  and  others 
because  the  quantity  of  escaping 
chlorine  is  minimized  by  quick  response. 

To  illustrate  the  second  case,  the 
applicant  states  that  one  should 
consider  the  scenario  in  which  a  cell  is 
being  disassembled  and  evacuated.  The 
applicant  contends  that  it  is  unlikely 
that  any  chlorine  remains  in  the  cell 
though  this  is  not  certain.  The  applicant 
asserts  that  for  such  a  short-term  job, 
where  exposure  is  possible  but 
uncertain,  the  mouthpiece  respirator  is  a 
more  practical  option  for  protection  than 
the  half-mask.  It  is  the  one  most  workers 
would  choose,  according  to  the 
;ipplicant. 

A  further  factor  which  the  applicant 
believes  supports  the  granting  of  a 
variance  is  that  the  work  environment  is 
heated  by  the  electrochemical 
production  of  the  chlorine.  The  physical 
configuration  of  the  mouthpiece 
respirator  causes  less  perspiration  than 
the  more  confining  half-mask. 
Perspiration  occurring  around  the  seal  of 
the  half-mask  many  cause  irritation  in 
the  acid  environment  of  the  chlorine 
plant. 


Workers  in  most  chlorine-producing 
plants  already  carry  mouthpiece 
respirators  for  emergency  and  escape 
situations.  The  applicant  proposes  that 
mouthpiece  respirators  also  be 
permitted  for  general  work  practice 
tasks  lasting  up  to  15  minutes  when  the 
workplace  atmosphere  contains  10  ppm 
or  less  chlorine.  This  proposed  use 
would  be  available  to  approximately 
2500  employees  at  the  24  chlorine- 
producing  facilities  previously  listed. 

The  following  conditions  are  proposed 
by  the  applicant  for  the  use  of  the 
mouthpiece  respirator  in  chlorine- 
producing  facilities: 

1.  Use  only  in  conjunction  with  a 
nose-clip; 

2.  Use  only  after  completion  of  a  site- 
specific  training  program  addressing: 

a.  Fitting:  and 

b.  The  merits  of  the  available 
respirators  and  the  significance  of  the 
choice  between  them: 

3.  Use  only  in  tasks  involving  a 
duration  of  exposure  not  exceeding  15 
minutes: 

4.  Use  only  where  chlorine  exposure  is 
10  ppm  of  less:  and 

5.  Administrative  controls  for 
scheduling  cartridge  changes. 

The  applicant  has  submitted  the 
results  of  a  quantitative  respirator  fitting 
lest  program  which  indicate  that,  based 
on  facepiece  leakage,  the  mouthpiece 
respirator  offers  protection  at  least 
equal  to  that  provided  by  a  half-mask 
air  purifying  cartridge  respirator.  The 
study  involved  90  quantitative  fitting 
tests  each  of  mouthpiece  and  half-mask 
respirators  on  30  subjects.  The  test 
considered  parameters  such  as  fit 
factors  of  a  particular  respirator/person 
combination,  comparison  of  the  overall 
fit  factors  of  the  two  respirators  at  the 
different  locations,  and  comparison  of 
test  results  with  published  information. 
Based  on  the  quantitative  fit  data, 
statistically  evaluated  by  three  separate 
parties,  the  applicant  asserts  that  the 
study  concluded  that,  measured  in  teims 
of  facepiece  leakage,  the  mouthpiece 
respirator  is  capable  of  providing 
protection  at  least  equal  to  that 
provided  by  a  half-mask  respirator.  The 
data  submitted  by  the  applicant  has 
been  placed  in  the  record  and  is 
available  for  review  by  the  public. 

The  applicant  states  further  that  the 
safety  record  of  the  mounthpiece 
respirator  is  based  on  many  person- 
years  of  experience  during  which  the 
mouthpiece  respirator  was  in  use  for 
general  work  practices,  not  limited  by 
regulation  to  escape  use.  Unlike  the  half- 
mask,  the  effectiveness  of  the 
mouthpiece  respirator  is  not  limited  by 
workers'  colds,  sinus  problems,  o"-  facial 
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hair.  The  relutive  complexity  of  donnng 
the  half-mask.,  requiring  removal  of  the 
worker's  helmet  to  adjust  straps, 
interrupts  protection  of  the  worker's 
eyes.  By  contrast,  the  reliability  of  fit  of 
the  mouthpiece  respirator  is  enhanced 
by  the  simplicity  of  its  easily  learned 
fitting  procedure.  A  report  by  the 
Chlorine  Institutes  Respirator 
Equipment  Task  Force  details  further 
justifications  for  expanded  use  of  the 
mouthpiece  respirator. 

The  applicant  states  that  its  data  on 
lime  lost  by  chlorine-producing  plant 
workers  due  to  chlorine  inhalation 
indicate  an  outstandingly  low  incident 
rate  of  0.129  day  per  1(X)  workers  over 
the  past  ten  years.  According  to  the 
applicant,  without  the  ready  and  instant 
availability  of  the  mouthpiece  respirator 
carried  at  workers'  sides  this  record 
would  quite  possibly  not  have  been  as 
good. 

Moreover,  the  applicant  asserts  that 
because  for  many  workers  mouthpiece 
respirators  are  in  fact  the  respirator 
protection  of  choice,  they  may  well  be 
more  effective  for  the  specialized  uses  of 
concern  here  than  are  half-masks.  Both 
compliance  with  the  respirator 
regulations  and  the  effectiveness  of 
respirator  protection  depend  to  a 
significant  extent  on  worker  cooperation 
and  assistance  in  fitting,  wearing,  and 
maintaining  the  equipment. 

A  common  complaint  from  plant 
workers  in  using  half-mask  respirators, 
states  the  applicant,  is  the  delay 
required  in  achieving  protection  due  to 
the  need  to  adjust  the  respirator's  head 
straps  in  order  to  obtain  an  effective 
seal.  As  a  result,  workers  might  be 
inclined  either  not  to  use  respiratory 
protection  or  to  hand  hold  the  half-mask 
to  their  faces  without  straps  secured, 
resulting  in  poor  fitting.  In  comparison., 
only  a  fraction  of  the  time  is  needed  to 
don  a  mouthpiece  respirator.  The 
applicant  contends  that  for  the  low- 
level,  transient  exposures  and  routine 
but  unscheduled  exposures  it  claims  are 
at  issue  here,  ease  of  respirator  use  and 
the  time  required  to  acquire  respirator 
protection  are  determinative  of  worker 
preference  and  acceptance,  and.  hence, 
of  the  relative  efficacy  of  respirator  use. 
Based  on  a  1983  chlorine  producing 
plant  survey  conducted  by  the  applicant, 
the  mouthpiece  respirator  is  the 
respiratory  protective  device  carried  by 
workers  in  40  plants  while  only  in  17 
plants  are  half-mask  respirators 
routinely  carried  by  workers. 

Is  should  be  noted  that,  according  to 
the  applicant,  its  request  for  approval  of 
the  mouthpiece  for  general,  short-term 
work  practices  is  not  motivated  by  cost 
concerns.  The  cost  differential  between 
the  mouthpiece  and  half-mask  is  small 


and  would  probably  involve  only  the 
differing  costs  of  maintenance. 

The  applicant  states,  in  summary,  that 
it  requests  that  the  mouthpiece 
respirator  be  recognized  as  an 
alternative  to  the  half-mask  in  general 
work  practice  situations  not  exceeding 
10  ppm  in  exposure  concentration  nor  15 
minutes  in  exposure  duration  for 
chlorine  and  subject  to  other  conditions 
as  outlined  previously.  The  applicant 
believes  that  in  these  limited  situations 
the  mouthpiece  respirator  is  as 
protective  as  the  half-mask  in 
compliance  with  Section  6{d)  of  the  OSH 
Act,  and  on  the  basis  of  worker 
preference  it  may  indeed,  be  more 
protective. 

The  applicant  states  further  that  the 
proposed  limited  use  accompanied  by  a 
training  program  satisfies  the  criteria 
established  in  the  OSHA  general 
respirator  standard.  29  CFR  1910.134(b). 
including  the  requirement  that  a 
respirator  be  selected  on  the  basis  of 
specified  hazards  and  the  requirements 
of  a  program  of  user  training,  written 
procedures,  and  adequate  respirator 
protection  against  the  partictilar  hazard 
for  which  the  respirator  is  designed. 
Mouthpiece  respirators  have  long  been 
approved  for  escape  use.  in  reliance  on 
their  ease  and  speed  of  donning, 
simplicity,  and  protectiveness.  The 
applicant  asserts  that  these 
characteristices  are  the  basis  of  worker 
approval  and  justify  the  proposed  use  of 
the  mouthpiece  as  an  alternative,  at  the 
choice  of  workers,  to  the  half-mask 
respirator. 

In  addition,  the  applicant  states  that  it 
feels  that  the  use  of  the  mouthpiece 
respirator  is  in  compliance  with  the 
current  standard  for  specific  uses  not 
presently  identified  in  the  Industrial 
Hygiene  Manual  and  MSHA  regulation, 
e.g.,  30  CFR  11.90  Implementation  of  this 
alternative  means  of  compliance  by  the 
granting  of  a  perman^h^^'ariance  is, 
therefore,  respectfully  requested  by  the 
Chlorine  Institute. 

Various  employee  respresentatives 
wrote  letters  in  support  of  the  variance 
application.  These  letters  were 
submitted  by  the  Chlorine  Institute 
along  with  the  application  and  are  in  the 
record.  In  addition,  the  International 
Chemcial  Workers  Union  (ICWU)  filed, 
on  behalf  of  its  members,  comments 
opposing  the  proposed  variance.  ICWU 
believes  that  there  are  serious  errors  in 
the  arguments  made  by  the  Chlorine 
Institute.  ICWU  questions,  in  particular, 
the  conclusions  reached  by  the  Chlorine 
Institute's  study  of  the  comparative 
effectiveness  of  the  mouthpiece  and 
half-mask  respirators.  ICWU  contends 
that  under  actual  working  conditions 
mouthpiece  respirators  are  not  as 


effective  as  the  Chlorine  Institute 
claims.  Moreover,  ICWU  asserts  that  the 
use  of  mouthpiece  respirators  would 
ultimately  be  left  up  to  the  discretion  of 
management  at  each  plant  and  that  the 
conditions  set  forth  by  the  applicant  are 
unenforceable.  ICWU's  comments,  as 
well  as  those  of  other  employee 
representatives,  are  in  the  record  and 
available  for  public  review. 

All  interested  persons,  including 
employers  and  employees  who  believe 
they  would  be  affected  by  the  grant  or 
denial  of  the  application  for  variance 
are  invited  to  submit  written  data, 
views,  an  Jtarguments  relating  to  the 
pertinen^pplication  no  later  than  July 
IS,  1985.  In  addition,  employers  and 
employees  who  believe  they  would  be 
affected  by  a  grant  or  denial  of  the 
variance  may  request  a  hearing  on  the 
application  no  later  than  July  18,  1985,  in 
conformance  with  the  requirements  of 
29  CFR  1905.15.  Submission  of  written 
comments  and  requests  for  a  hearing 
should  be  in  quadruplicate,  and  must  be 
addressed  to  the  Office  of  Variance 
Determination  at  the  above  address. 

Signed  at  Washington,  D.C..  this  10th  day 
of  June.  1985. 
Patrick  R.  Tyson. 

Deputy  Assistant  Secretary  of  Labor. 
[FR  Doc.  85-14607  Filed  6-17-85:  8:45  amj 
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Office  of  Pension  and  Welfare  Benefit 
Programs 

(Application  No.  D-4585  et  at.] 

Proposed  Exemptions;  Gibson 
Products  Co.,  Inc.,  et  al. 

agency:  Pension  and  Welfare  Benefit 
Programs,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Infernal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Noti^^of 
Pendency,  within  45  days  fronrme  diWe 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
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writer's  interest  in  the  pending 
exemption. 

ADDRESSES:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20216.  Attention:  Application  No. 
staled  in  each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N^677.  200 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20216. 


Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Gibson  Products  Company,  Inc.,  of 
Sherman  Employees  Profit  Sharing  Plan 
(the  Plan)  Located  in  Sherman,  Texas 

[Application  No.  D-450ol 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 


accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  sale  of  a  15  acre  parcel  of  real 
property  located  in  Grayson  County, 
Texas  (the  Property)  by  the  Plan  to  Ms. 
Dianne  Loving  and  Mr.  Gary  Acklin, 
parties  in  interest  with  respect  to  the 
Plan,  for  $80,000  in  cash,  representing 
the  fair  market  value  of  the  Property, 
plus  accrued  earnings,  provided  such 
amount  is  not  less  than  the  fair  market 
value  of  the  Property  on  the  date  of  the 
sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  approximately  147  participants. 
The  Plan  had  total  assets  of  $1,492,415 
as  of  December  31. 1982.  The  trustees  of 
the  Plan  (the  Trustees)  are  employees  of 
Gibson  Products  Company.  Inc.  of 
Sherman  (the  Employer).  The  Employer 
operates  discount  retail  centers  in  the 
Sherman.  Texas  area. 

2.  The  Plan  purchased  the  Property  in 
May  1981  for  $58,345  from  an  unrelated 
party.  At  the  time  the  Property  was 
purchased,  the  Plan  intended  to 
construct  improvements  thereon  to  be 
leased  as  retail  stores.  The  Property  is 
unimproved  and  has  not  been  used  since 
it  was  acquired  by  the  Plan. 

3.  Although  the  Property  has 
appreciated,  the  Trustees  now  believe  it 
would  be  in  the  best  interests  of  the  Plan 
to  sell  it  as  opposed  to  the  Plan's 
investing  additional  funds  in  the 
Property  for  retail  development.  The 
Trustees  believe  that  the  funds 
necessary  for  a  viable  retail  center 
would  require  a  substantially 
disproportionate  investment  of  the 
Plan's  assets  which  would  substantially 
restrict  the  Plan's  liquidity.  Further,  the 
Trustees  belief  that  the  Plan's 
investment  in  a  retail  center  would 
require  substantial  administrative  duties 
and  would  expose  the  Plan  to 
unnecessary  risks  due  to  competition 
from  other  retail  centers. 

4.  It  is  proposed  that  the  Property  be 
purchased  by  Dianne  Loving  and  Gary 
Acklin  (the  Purchasers).  The  Purchasers 
are  two  of  the  five  Trustees  and  each 
owns  approximately  8  percent  of  the 
stock  of  the  Employer.  The  Purchasers 
have  offered  to  purchase  the  Property 
for  its  appraised  value  of  $80,000.  The 
purchase  will  be  for  cash.  The  Trustees 
have  agreed  to  accept  this  offer  with  the 
Purchasers  abstaining  from  voting  on 
this  matter  because  of  their  interest  in 


the  proposed  transaction.  The 
Purchasers  will  pay  the  cash  amount  of 
$80,000  for  the  Property. 

5.  An  indipendent  appraisal  of  the 
Property  was  performed  by  Larry  Long  & 
Associates.  Inc.  of  Denison,  Texas, 
establishing  the  fair  market  value  of  the 
Property  at  $80,000  as  of  March  14, 1985. 

6.  Mr.  Roy  H.  Poe,  (Mr.  Poe)  a  Senior 
Vice  President  and  Trust  Officer  of 
Texas  American  Bank  (the  Bank) 
reviewed  the  proposed  transaction  as  an 
independent  fiduciary.  There  is  no 
relationship  between  Mr.  Poe,  the  Bank 
and  the  Plan  Sponsor.  Mr.  Poe  has 
reviewed  copies  of  the  minutes  of 
several  meetings  of  the  Board  of 
Trustees  (the  Board)  of  the  Plan  to  verify 
that  proper  consideration  had  been 
given  and  recorded  concerning  the 
Plan's  original  purchase  of  the  Property. 
Mr.  Tommy  R.  Allen,  a  member  of  the 
Board,  submitted  a  sworn  affidavit  to 
the  Bank  in  which  he  stated  that  the 
Board  had  initially  intended  that  the 
Plan  develop  the  Property.  However, 
during  the  two-year  period  that  followed 
the  purchase  of  the  Property,  as  a  result 
of  various  discussions  and  consideration 
of  the  expense  and  administrative 
requirements  associated  with  the 
development  of  the  Property,  the  Board 
reached  the  conclusion  that  the 
development  of  the  Property  by  the  Plan 
would  not  be  in  its  best  interests.  The 
Board  decided  that  development  by  the 
Plan  would  impose  a  substantial 
administrative  burden  upon  the  Board 
associated  with  the  initial  development 
of  the  Property  and  the  subsequent 
operation  of  it,  and  would  obligate  a 
substantially  disproportionate  part  of 
the  Plan's  assets  for  the  cost  of  the 
development.  Development  costs  were 
esfimated  at  $600,000  to  $800,000. 
Therefore,  the  Board  elected  to  sell  the 
Property  for  the  above-stated  reasons  as 
well  as  the  financial  risks  inherent  in  an 
investment  of  this  nature  when 
compared  to  the  risk  and  potential 
returns  available  to  the  Plan  from  other 
types  of  investments  which  would  not 
carry  the  administrative  and 
development  expenses  associated  with 
development  of  the  Property.  Mr.  Poe 
has  concluded  that  the  proposed  sale  of 
the  Property  to  the  Trustees  is  in  the 
best  interest  of  the  Plan. 

7.  On  September  6. 1983.  the 
Purchasers  and  the  Plan  entered  into  an 
escrow  agreement  (the  Agreement) 
whereby  the  sale  was  closed  into 
escrow  with  the  First  National  Bank  of 
Sherman  (First  National).  First  National 
has  held  the  deed  and  title 
documentating  regarding  the  lYoperty 
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iini!  thi«  net  purchase  funds  uf  SHO.IKM) ' 
pomlinjj  approval  by  thi-  Dt'p.irtm*  nl  of 
tho  r«M|Mt's!i"J  exemption.  Should  the 
I'M-niptuin  1)0  granted,  the  dt*i!d  for  the 
Pn'porly  will  he  delivered  to  the 
I'lirrh.i.stTs  and  the  purchase  funds  to 
Ihe  I'l.in.  During  the  escrow  period  the 
purchase  funds  have  been  invested  by 
Ihe  escrow  agent,  with  the  earnings  to 
be  turned  over  to  the  Plan  upon 
approval  of  (he  exea.plicm.  or 
alternately  returned  to  the  Purchasers  if 
the  exemption  i.s  denied.  The  tipplicant 
represents  that  the  Agreement  is  in  the 
best  intere.-Jts  of  Ihe  PI. in  because  il  has 
enabled  the  Pi  in  to  invest  the  proceeds 
from  Ihe  s.de  of  the  Property.  Currently. 
Ihe  escrow  fimd  has  accrued  earninjis  of 
S12.IJ54.  lIpo.T  approval  of  Ihe 
exemplnjn.  the  Plan  will  also  receive 
accr aed  earnings  as  of  Ihe  date  of  sale. 

8.  In  summary  the  appli<:ant 
represents  that  the  proposed  transactin 
meets  Ih--  st.ilutory  criteria  of  section 
4(Ui(.i)  of  the  Act  because: 

(1)  The  sale  will  be  a  one-lime  cash 
transaction: . 

(2)  The  sale  will  increase  the  liquidity 
of  Ihe  Plans  assets; 

(3)  The  sales  price  has  been 
determined  by  an  independent 
appraisal;  and 

U)  The  Trustees  and  Ihe  Plans 
independent  fiduciary  have  determined 
that  the  proposed  transaction  is  in  the 
interests  of  and  protective  of  the  Plan 
and  its  participants  and  beneficiaries. 

For  Farther  Information  Contact:  Ms. 
I.inda  Hamilton  of  the  Department, 
telephone  (2012)  523-881.  (This  is  not  a 
loll-free  number ) 

Local  725  Pension  Trust  Fund  of  Dade. 
Broward  and  Monroe  Counties.  FL  (the 
Pension  Plan)  and  Local  723  Educational 
Trust  Fund  of  Dade.  Broward  and 
Monroe  Counties.  FL  (the  Educational 
Plan;  collectively,  the  Plans)  Located  in 
Coral  Gables.  FL 

{Application  Nos.  D-5072  and  D-5073| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  Ihe 
authority  of  section  408(a)  of  Ihe  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERIS.A  Procedure  75-1  (40  FR 
18471.  April  28,  1975).  if  the  exemption  is 
granted  Ihe  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
the  continuation  of  a  Loan  (the  Loan)  by 


rhf  applicant  ongm^IIy  prupoted  a  purchiiae 
pru;p  of  STiOOO  for  the  Pniperl>  hrfs«<l  upon  an 
indt-pvntienl  ><ppr.iisal  Mhich  esidbiished  the  fair 
m.irket  value  of  Ihe  Property  at  S"5.n0O  on  March  U. 
l«l»»3  .^»  a  result  of  a  more  recent  apprxisal. 
eiiialilishinx  the  fair  market  value  at  StKJ.lXH).  the 
pur(:ha<ie  pnce  Ma:>  inceavd  lo  SBU.IU). 


the  Pension  Plan  to  the  Educational 
Plan,  provided  that  the  terms  and 
conditions  of  the  Loan  were  and  will 
remain  at  le.^sl  at  arms-length. 

Effeiiive  Date:  If  this  proposed 
exemption  is  granted,  the  effective  date 
will  be  July  1. 1984. 

Summary  of  Facts  and  Representations 

1.  The  Plans  were  established  to 
provide  cfWlpin  benefits  to  members  of 
Ihe  Air  Conditioning.  Rcfriseralion.  Heat 
A  Piping  Local  Union  .No.  725  (the 
Union).  As  of  February  28. 1984.  the 
Pension  Plan  had  as.sets  of  S24.831.950 
and  approximately  1.628  participants. 
As  of  February  28,  1984.  Ihe  Educational 
Plan  had  assets  of  $519,015  and 
approximately  900  par'ii^ipants.  The 
same  individuals  currently  participite  in 
both  Plans,  with  Ihe  exception  that 
retired  pensioners  have  no  continuing 
need  for  the  education  offered  by  the 
Educational  Plan.  In  addition.  Ihe  same 
individuals  (the  Trustees)  serve  as  Ihe 
Tnjstees  of  both  Plans.  The  Plans  are 
not  parlies  in  interest  with  respect  to 
each  other. 

2.  On  or  about  May  20.  1969.  the 
Pension  Plan  loaned  $300,000  to  the 
Educational  Plan.  This  Loan  wa^  for  u 
term  of  20  years  with  an  inlere^rate  of 
7'/2%.  The  Loan  was  secured  with  a  first 
mortgage  on  real  property  owned  by  the 
Educational  Plan  located  at  13201  NW. 
45lh  Avenue  in  Opa  Locka.  Florida  (Ihe 
Property).  The  proceeds  of  Ihe  Loan 
were  and  are  being  used  by  Ihe 
Educational  PLn  to  provide  training  to 
members  of  the  Union. 

3.  The  applicants  represent  that 
pursuant  lo  section  414(c)(1)  of  Ihe  Act. 
Ihe  Loan  was  exempted  from  the 
prohibited  transaction  provisions  of  the 
Act  until  June  30. 1984.' The  applicants 
are  requesting  an  exemptiorrwhich  will 
permit  the  continuation  of  the  Loan 
beyond^une  30. 1984  until  it  matures  on 
Mriy  20. 1989.  The  loan  provides  for 
equal  monthly  payments  of  principal 
and  interest  and  since  the  Loan  has 
been  in  effect,  all  payments  of  the 
principal  and  interest  have  been  made 
on  a  timely  basis.  As  of  April  5. 1985.  Ihe 
outstanding  balance  on  the  Loan  was 
approximately  $170,000.  The  applicants 
propose  that  the  Loan  continue  under 
the  existing  terms  and  conditions  with 
Ihe  exception  of  the  interest  rate  which 
was  increased  to  11%  effective  July  1. 
1984. 

4.  The  Trustees  represent  that  the 
terms  and  conditions  of  the  Loan  are  in 


'  Itie  Department  i*  not  making  any 
delemiinjlion  aa  to  whether  pursuant  to  section 
414(rl(  1)  of  Ihe  Act  the  Loan  was  exempted  from  the 
prohibited  transaction  provisions  of  Ihe  Act  until 
June  30.  \Ml. 


the  best  interests  of  the  participants  and 
beneficiaries  of  the  Educational  Fund. 
The  Trustees  state  that  the  Educational 
Fund  saved  substantial  costs  that  would 
have  been  involved  in  refinancing  the 
Loan  through  another  intermediary  such 
as  a  bank  (e.g.  appraisal  fees,  legal  fees, 
origination  fees.  etc.).  The  Trustees  after 
careful  review  of  current  market 
conditions  believe  that  the  11%  interest 
rate  assessed  on  the  Loan  represents 
fair  market  value. 

5.  Oppenheimer  Capital  Corporation 
(Oppenheimer).  an  independent  party, 
was  appointed  on  May  4. 1983  to  review 
the  terms  of  the  Loan  on  behalf  of  the 
Pension  Plan  and  represents  as  follows. 
Openheimer  is  an  investment  advisor 
registered  with  the  Securities  and 
Exchange  Commission  and  currently 
manages  over  $4  billion  of  assets, 
Oppenheimer  acknowledges  that  it  is  an 
independent  fiduciary  of  the  Pension 
Plan.  Oppenheimer  represents  that  the 
Loan  is  in  Ihe  best  interests  of  the 
participants  ahd  beneficiaries  of  the 
Pension  Plan. 

Among  the  factors  considered  by 
Oppenheimer  in  making  this 
determination  were  the  small 
percentage  of  the  assets  of  the  Pension 
Plan  involved,  the  extremely  high  level 
of  collateral  securing  the  Loan  based 
upon  an  appraisal  of  the  Property  by  the 
Dade  County.  Florida  tax  appraiser 
establishing  Ihe  value  of  the  Property  as 
of  May  10. 1983  at  $725,108;  the  short 
term  of  the  Loan  until  maturity;  and  the 
adjusted  current  interest  rate  of  11%. 
Oppenheimer  represents  that  based  on 
its  analysis  of  all  the  relevant  factors, 
including  the  short  lime  to  maturity  and 
Ihe  extensive  collateralization.  that  11% 
was  the  fair  market  interest  rate  for  the 
loan  on  July  1, 1984.  In  addition.  Light 
and  Associates,  an  independent  pension 
consultant  located  in  Atlanta.  Georgia, 
has  been  delegated  authority  to  monitor 
the  Loan  on  behalf  of  Ihe  Plans. 

6.  In  summary,  the  applicants 
represent  that  the  Loan  satisfies  the 
statutory  criteria  set  forth  in  section 
408(a)  of  the  Act  as  follows:  With  regard 
to  the  Pension  Plan:  (1)  The  terms  and 
conditions  of  the  Loan  have  been 
approved  by  Oppenheimer;  (2)  the  Loan 
represents  a  small  percentage  of  the 
assets  of  the  Pension  Plan:  and  (3)  the 
Pension  Plan  will  receive  the  current 
rate  of  interest  on  Ihe  Loan.  With  regard 
to  the  Educational  Plan:  (1)  The  Trustees 
represent  that  it  will  be  in  the  best 
interests  of  the  participants  and 
beneficiaries  of  the  Educational  Plan:  (2) 
the  Educational  Plan  will  avoid  Ihe 
expenses  incurred  in  refinancing  the 
existing  debt;  and  (3)  the' Loan  will 
assist  in  training  members  of  the  Union 
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who  are  participants  in  the  Educational 
Plan. 

For  Further  Information  Contact:  Mr. 
Alan  Levitas  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 

Consultants  in  Cardiology,  P.A.  Pension 
Plan  (the  Plan)  Located  in  Millbum,  New 
jersey 

lApplication  No.  D-5897| 
Pmposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975  (c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  (1)  the  loan  (the  Loan)  of  $100,000  by 
the  Plan  to  consultants  in  Cardiology, 
P.A.  (the  Employer);  and  (2)  the 
guarantee  of  repayment  of  the  Loan  by 
Drs.  Donald  Rothfeld  and  Roland 
Werres,  the  shareholders  of  the 
employer,  provided  that  the  terms  of  the 
Loan  are  no  less  favorable  to  the  Plan 
than  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  third 
party. 

Summary  of  Facts  and  Representations 

1.  The  Employer  is  a  professional 
corporation  organized  under  the  laws  of 
New  Jersey  and  engaged  in  the  practice 
of  medicine.  The  Employer  maintains  its 
clinic  facility  at  116  Millbum  Avenue. 
Millbum.  New  Jersey. 

2.  The  Plan  is  a  defined  benefit 
pension  plan  with  approximately  9 
participants  as  of  November  20. 1984. 
On  October  30. 1984.  the  Plan  had  assets 
of  $484,234.  The  trustees  of  the  Plan  are 
Donald  Rothfeld.  M  D.  and  Roland 
Werres,  M.D..  each  of  whom  is  a  50% 
shareholder  of  the  Employer.  The 
trustees  have  ultimate  responsibility  for 
making  investment  decisions  for  the 
Plan. 

3.  The  Employer  proposes  to  borrow 
$100,000  from  the  Plan  to  finance  the 
Employer's  recent  move  to  new  offices 
on  October  1, 1984.  The  cost  of  the  move 
was  approximately  $150,000,  of  which 
approximately  $100,000  was  spent  on 
leasehold  improvements,  including 
furnishings,  fixtures,  and  equipment. 
The  proposed  Loan  will  represent  less 
than  25  percent  of  the  assets  of  the  Plan, 
and  will  be  evidenced  by  a  promissory 
note  providing  for  the  repayment  of  the 
indebtedness  in  sixty  (60)  monthly 


installments  of  principal  and  interest. 
The  rate  of  interest  will  be  fixed  at  14 
percent  per  annum  on  the  unpaid 
principal  balance. 

4.  The  Loan  will  be  secured  by  a  first 
security  interest  in  all  of  the  Employer's 
accounts  receivable  (the  Receivables). 
In  addition,  the  Loan  will  be  personally 
guaranteed  by  Drs.  Rothfeld  and 
Werres.  who  represent  that  they  have  a 
combined  net  worth  of  more  than 
$1,000,000.  To  document  the  Plan's 
security  interest  in  the  Receivables,  the 
Employer  will  execute  a  security 
agreement  and  file  a  Uniform 
Commerical  Code  Financing  Statement 
in  favor  of  the  Plan,  which  will  be 
maintained  so  long  as  the  Loan  is 
outstanding.  As  of  October  29. 1984.  the 
Employer  had  outstanding  Receivables 
of  $378,347.  The  applicant  has  submitted 
information  summarizing  the  Employer's 
Receivables  for  the  period  May  1. 1984 
through  February  28. 1985.  which  shows 
that  during  that  period  the  Employer  had 
billings  of  $1,260,705  and  collections  of 
$979,450.  indicating  that  approximately 
80  percent  of  the  Receivables  are 
actually  collected.  In  determining  the 
value  of  the  collateral,  the  face  value  of 
the  Receivables  shall  be  discounted  by 
20  percent  to  reflect  the  actual  collection 
rate.  The  Employer  agrees  to  maintain 
collateral  at  all  times  equal  to  at  least 
200  percent  of  the  outstanding  loan 
balance,  and  will  post  additional 
collateral  should  the  receivables  fall 
below  that  level. 

5.  Michael  J.  Steinhorn.  a  certified 
public  accountant,  has  agreed  to  act  as 
the  independent  fiduciary  (the 
Independent  Fiduciary)  for  the  Plan  in 
the  proposed  transaction.  The 
Independent  Fiduciary  represents  that 
he  advises  clients  with  respect  to  plan 
design  and  administration,  investment 
of  plan  assets,  and  compliance  with  the 
Act.  He  further  represents  that  he  does 
not  serve  as  the  Employers  accountant, 
nor  does  he  have  any  other  relationship 
to  the  Employer.  The  Independent 
Fiduciary  states  that  the  Employer 
would  receive  the  same  terms  from  a 
bank,  which  statement  is  supported  by  a 
letter  dated  November  16. 1984  from 
United  National  Bank  in  Plainfield,  New 
Jersey  offering  to  consider  a  five-year 
loan  to  the  Employer  at  an  interest  rate 
of  14  percent  per  annum.  The 
Independent  Fiduciary  represents  that 
he  has  examined  the  terms  of  the  Loan 
and  has  determined  that  it  is  in  the  best 
interest  of  the  Plan  and  its  beneficiaries 
because  the  Loan  is  of  reasonable 
duration,  and  the  collateral  securing  the 
Loan  is  Adequate  to  protect  the  Plan.  In 
making  his  determination,  he  indicates 
that  he  has  examined  the  overall 
portfolio  of  the  Plan,  considered  the 


Plan's  cash  flow  needs,  considered  the 
assess  that  might  have  to  be  sold  in 
order  to  meet  the  liquidity  and 
diversification  requirements  of  the  Plan, 
and  reviewed  the  proposed  Loan  in 
terms  of  how  it  fits  within  the  Plan's 
investment  policy.  The  Independent 
Fiduciary  will  undertake  the  following 
actions:  (a)  Monitor  the  Loan  and  verify 
the  payments  under  the  promissory  note 
are  made  in  accordance  with  its  terms; 
and  (b)  verify  that  the  collateral  is 
always  200  percent  of  the  outstanding 
loan  balance,  and  (c)  demand  additional 
collateral  from  the  Employer  if  it  ever 
falls  below  that  level. 

6.  In  summary,  it  is  represented  that 
the  proposed  Loan  will  satisfy  the 
conditions  of  section  408(a)  of  the  Act 
because  (a)  the  Loan  will  represent  less 
than  25  percent  of  the  total  assets  of  the 
Plan;  (b)  the  Loan  will  be  secured  by  a 
perfected  first  security  interest  in  the 
Employer's  Receivables  representing  at 
all  times  at  least  200  percent  of  the 
outstanding  balance  of  the  Loan;  (c)  Drs. 
Rothfeld  and  Werres  will  personally 
guarantee  the  repayment  obligation  in 
the  event  of  a  default;  and  (d)  the 
Independent  Fiduciary  has  determined 
that  the  Loan  is  in  the  best  interest  of 
the  Plan  and  will  take  all  appropriate 
actions  to  enforce  the  rights  of  the  Plan. 

For  Further  Information  Contact;  Ms. 
Linda  Shore  of  the  Department.  . 

telephone  (202)  523-8196.  (This  is  notjk 
toll-free  number.) 

Laney  &  Duke  Storage  Warehouse 
Company  Employees  Profit  Sharing  Plan 
and  Trust  (the  Storage  Plan)  Laney  & 
Duke  Terminal  Warehouse  Company, 
Inc.  Employees  Profit  Sharing  Plan  and 
Trust  (the  Terminal  Plan;  collectively  the 
Plans)  Located  in  Jacksonville,  Florida 

[Application  Nos.  D-5965  and  D-5966| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
bv  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  cash  sale  of  certain  parcels  of  real 
property  (the  Property)  by  the  Plans  to 
Laney  &  Duke  Terminal  Warehouse 
Company,  Inc.,  a  party  in  interest  with 
respect  to  the  plans  provided  that  the 
sale  price  of  the  Property  is  not  less  than 
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the  higher  of  either  $2,709,500  or  the  fair 
niHikel  value  on  the  ddte  of  the  sale. 

Summary  of  Facts  and  Representations 

1.  As  (^f  June  30. 19M.  the  Terminal 
Plan  consisted  of  227  participants  with 
tijfal  assets  of  $2,771,404  and  the  Storage 
Plan  consisted  of  24  participar.ts  with 
total  assets  of  $2.714.3"3  The 
sponsoring  employer  cf  the  Terminal 
Plan  is  Laney  &  Duke  Terminal 
Warehouse  Company.  Inc.  and  its 
subsidiaries:  Land  Trucking  Company 
and  Laney  &  Duke  Distribution  Center. 
Inc.  (ths  Terminal  Employer);  and  the 
sponsoring  employer  of  the  Storage  Plan 
i.s  the  L;ir-  y  SrDuke  Storage  Warehouse 
Company  (the  Storage  Employer 
Cdllectiv-.Iy  the  Employer).  The 
fiduciaries  of  the  Plans  are  Thomas  A. 
Duke,  Thomas  H.  Duke,  Jr.  and  S. 
Charles  Farrcll  who  are  all  offiters  of 
the  Employer.  Thomas  A.  [hike  is  also 
Iht-  sole  sharehokit?r  of  the  Employer.  In 
addition.  Robert  A.  Mills,  a  licensed 
realtor  and  appraiser  of  rea!  property 
from  Jacksonville.  Florida,  has  been 
delegated  certain  independent  fiduciary 
responsibilities  with  regard  to  the 
proposed  transaction.  Mr.  Mills  has 
represented  that  he  is  familiar  with  the 
fiduciary  responsibility  provisions  of  the 
Af!  and  that  he  has  no  financial  interest 
in  the  Emrilovfr  and  no  business 
re'.ati  jnship  with  the  Employer. 

2. 1  he  Erriployer.  incorporated  in  the 
State  of  Florida,  is  involved  in  public 
warehousing  and  distribution  of  food 
fflatrd  .merchandise.  I's  warehousing 
and  distribution  facilities  are  located  in 
five  major  r^ties  of  Florida,  and  all  its 
facili'ies  are  !';ased.  with  the  exception 
of  one.  The  ret  worth  of  the  Employer, 
as  of  Jint'  W  1984,  was  approximately 
Si'  ;U)O.LX)0. 

3.  Prior  to  1973.  .snd  under  terms  that 
were  represn'ted  to  be  binding  as  of 
July  1. 1974,  the  Plans  entered  into 
agreements  for  leasing  to  the  Terminal 
Fmployer  the  Property,  which  includes 
six  adjouiing  p.ircels  with  improvements 
consi-itinji  of  warehouse  facilities  plus  a 
sm.ill  shop.  The  Property  is  located  on 
Portions  of  Covernmenf  Lots  2  and  6, 
St'ction  18.  Township  2  South.  Range  27 
Fa.st  betwc'-n  .Marshall  and  Jessie 
St.aits  in  Ja(  ksunviile.  Florida.^ The 
li-ascs  terminate  either  in  1988  or  in 
19*12.  The  rentals  were  estciblishcd  on  an 
arm's-length  basis  by  independent 
appraisals  and  have  been  adjusted 


periodically  in  accordance  with  annual 
appraisal  reports.  The  Employer 
believes  that  all  of  the  leases  were 
exempt  from  the  prohibited  transaction 
restrictions  of  the  Act  until  June  30, 1984. 
by  section  414(c)(2)  of  the  Act.*  The 
Employer  also  represents  that  it  is 
aware  that  the  lease  agreements  are  in 
violation  of  the  prohibited  transaction 
provisions  of  the  Act  since  July  1. 1984. 
and  that  Form  5330  will  be  filed  with  the 
Internal  Revenue  Ser\'ice  and  the 
applicable  excise  taxes  will  be  paid  for 
the  period  beginning  July  1. 1984.  within 
60  days  of  the  date  the  Department 
concludes  its  action  on  this  exemption 
application.* 

4.  An  exemption  is  sought  which  will 
permit  the  Plans  to  sell  the  Property  to 
the  Terminal  Employer  for  cash  in  an 
amount  not  less  than  the  higher  of  either 
$2,709,500  or  the  fair  market  value  of  the 
Property  on  the  date  of  the  sale.  Robert 
A.  Mills,  the  independent  fiduciary  with 
respect  to  the  proposed  transaction, 
dflcrmined  that  the  sale  of  the  Property 
to  the  Fmployer  will  be  appropriate  and 
in  the  best  interests  of  the  Plans.  Mr. 
Mills  in  reaching  his  favorable 
conclusion  relied  upon,  among  other 
things,  an  appraisal  of  the  Property 
m.ade  by  James  C.  Johnston,  S.R.P.A.,  a 
qualified  independent  appraiser,  from 
Jacksonville,  Florida.  Mr.  Johnston,  en 
July  15, 1984,  determined  that  the 
Property  had  a  fair  market  value  of 
$2,709,500;  furthermore,  he  will  up-date 
the  appraisal  within  45  days  before  the 
sale.  The  Employer  and  Mr.  Mills  also 
represent  that  the  Plans  will  incur  no 
expenses  from  the  sale. 

5.  In  summary,  the  Employer 
represents  that  the  proposed  sale  w  ill 
satisfy  the  criteria  of  section  408(a)  of 
the  Act  because  (a)  the  sale  will  be  a 
one-time  transaction  for  cash;  (b)  the 
sale  will  permit  the  Plans  to  convert 
mu.-^h  of  their  real  property  holdings  into 
cash  and  achieve  a  rate  of  return  that  is 
more  advantageous  in  today's  market; 
(c)  the  sale  will  avoid  expenses  and 
avoid  fragm.enfed  sales  of  the  Property 
at  lower  prices;  (d)  the  Plans  will  sell  the 


'  lh<'  Kir.uloyiT  in  i(<>  iipplN^liiHi  for  eikrni^tion 
nprrs-  n's  iS.ii  hiM.auHC  a  siil>>luntiHl  nunil»>r  iif  the 
p.irirK  iiiT  noi  H"-  inr»phii  ;ilty  ilispersed.  the 
ti.ir.  .  :„  il<)  r.n'  irwfi  Iht  tjfri:iilitin  iif  '°qu;ilifviM)i 
I't  rvnl  pmpcrty"  »s  di-finril  in  stntinn 
:  .14)  of  Ihi'  .A' t:  ;ind  then-fore,  the  sl,itul<>r> 
.  <<-n>p(nm  pro\i<l>-(l  unili-r  section  4aH(>!)  of  the  Att 
-.  n"it  dviiitililf  f.ii  ih«-  propo-i.'it  lr.ins,'ictinn. 


'Th"  rVf  artmtnt  p\pivs»e»  no  nptniun  as  to 
whf  ihrr  the  lease  Hjc^-mTls  were  exempt  until 
tunc  .10.  1<«4.  from  the  pmhibiled  Iransartion 
re ttn^llont  of  srrtion  406  of  the  Act  and  splii  )n 
4!l75  of  thf  Code  hy  rndson  of  section  414({  )I2|  of 
the  Aa  jnil  section  2no3(i:|(2|(B)  of  the  Code. 

'However,  as  to  one  lease  aurtemenl.  the  Mi.imi 
.\kh  Office  of  tne  Department  has  disputed  the 
avaiidbilily  of  se' oon  414(>;)|2)  of  the  Act  If  it  is 
uhimatfly  determined  Ihjl  this  lease  agreement 
whx.h  is  in  dispute  did  not  meet  the  specific 
requirfmenls  of  kection  414(i:|(2)  nl  the  Act.  the 
Kirjiloyer  represents  that  it  will  file  Form  5'^  iO  with 
lh(  Internal  Revenue  Service  and  will  pay  the 
applicaliic  excise  taxes  for  Ihe  period  l>eginnin|t 
|anu;iry  1. 1975.  wi:hin  W  days  of  Ihe  dale  on  wh'ch 
this  dispute  is  resolved  hetween  the  Ueparlmpnt 
and  the  Kmployer. 


Properly  at  the  highest  price  which  can 
be  realized  from  a  sale  on  the  open 
market;  and  (e)  Mr.  Mills,  the 
independent  fiduciary,  represents  that 
the  sale  is  in  the  best  interests  of  the 
Plans  and  their  participants  and 
beneficiaries. 

For  Further  Information  Contact:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  523-7901.  (This  is  not  a 
loll-free  number.) 

General  Infurmation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relic\e  a 
fiduciary  or  other  party  in  interest  or 
disqualiFicd  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exempticn  docs 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
tluties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(l)lB)  of  thf  Act:  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  undjr  section  406(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exL-mption  is  administratively  feasible, 
in  the  interests  cf  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  deiogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  th  it  a  transaction 
is  subject  to  an  administr.itive  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 


Sinned  at  V 
of  Jiini-.  n'H.S. 

Klliot  I.  Oanie 

\diiif:  Assist! 

HiyllllltlDIIS  II 
I'tllSllUlllllll  I 

DffXirtinriil  (> 
\\R  Doc.  85-1 
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COMMISSK 
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Signed  ill  W<ishinKli)n.  U.|:..  this  Ktth  iliiy 
ol  liini-.  H'HS. 
l-:iliol  I.  naniel. 

\t>in<:  Assistant  AiUiiinistn  lor  for 
Hiyiiliitiiiiis  tiiul Ititirpn-tatlons.  Offwv  of 
rmsiiui  iinif  VVctfurtf  Ornrfk  I'royniiiis.  ILS. 
t>f;'(irti:>riil  of  l.nlwr. 

|J  R  Oix:  aS-14M4  Filed  H-ir-«5:  8:-15  am| 
BILLtNG  COOE4&I0-29-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Comrrittee  on  Reactor 
Safeguards,  Subcommittees  on  Quality 
and  Quality  Assurance  In  Design  and 
Construction/Watts  Bar;  Meeting 

The  ACRS  Siibcommillees  on  Qu.ility 
and  Qiuility  Assuninr.p  m  Design  and 
Construction  and  Watts  Bar  will  hold  a 
me»'tinj;  on  |iint'  26. 19R.T,  Room  1046. 
1717  n  Street.  NW,  Washington.  UC. 
The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Wri/iu'si/ay.  jttiw  26.  n)65~8::{0  a.nt. 
until  ifw  conclusion  of  business 
Ihe  Subcommittees  will  discuss  the 
Ulack  &  Veatch  IDP  Report  on  the  AFW 
System  at  Watts  Bar.  The 
Subcommittees  will  also  discuss  the 
Independent  Design  Policy  Group  and 
N'SRS  evaluations  of  those  reports  as 
well  as  recent  allegations  concerning 
construction  and  design  at  Watts  Bar. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kepi, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Ihe  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  Will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  Tennessee 
Valley  Authority,  NRC  Staff,  their 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 


Chairman's  ruling  on  request  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to" 
Ihe  cognizant  ACRS  staff  member.  Mr. 
Richard  Major  (telephone  202/634-1414) 
between  8:15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above-named 
individual  one  or  two  days  before  the 
scheduled  me<!ting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  )une  12,  1985. 
Morton  W.  Libarkin. 
Assistant  Executive  Director  for  Projucl 
ftfview. 
|FR  Doc  85-14(i:t7  Filed  6-17-85.  8:45  am) 
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IDocket  Nos.  50-413  OL,  50-414  OLl 

Duke  Power  Co.  et  al.  Catawba 
Nuclear  Station,  Units  1  and  2;  Oral 
Argument 

Notice  is  hereby  given  that,  in 
accordance  with  the  Appeal  Board's 
order  of  June  13. 1985.  supplemental  oral 
argument  on  the  pending  appeals  in  this 
operating  license  proceeding  will  be 
heard  at  9:30  a.m.  on  Friday,  June  28. 
1985.  in  the  SRC  Public  Hearing  Room. 
Fifth  Floor.  East-West  Towers  Building. 
4330  East-  West  Highway.  Beibesda. 
Maryland. 

For  the  Appeal  Board. 

Diiled:  Iunel3.  1985. 
C.  Jean  Shoemaker. 
Suc.-i'tcry  to  the  Appeal  Board. 
IFR  Doc.  85-14642  Filed  6-17-85;  8:45  amj 
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petition  is  being  handled  as  a  request  for 
action  pursuant  to  10  CFR  2.206  and. 
accordingly,  appropriate  action  will  be 
taken  on  the  petition  within  a 
reasonable  time. 

Copies  of  the  petition  are  available  for 
public  inspection  in  the  Commission's 
Public  Docket  Room  at  1717  H  Street. 
N.W.,  Washngton,  D.C.  20555.  in  the 
local  public  document  room  at  Emporia 
State  University.  William  Allen  White 
Library.  1200  Commercial  Street, 
Emporia,  Kansas  66801,  and  in  the  local 
public  document  room  at  the  Washburn 
University  School  of  Law  Library. 
Topeka,  Kansas  66612. 

Dated  at  Bethesda.  Maryland,  this  12lh  day 
i)f  )unel985. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denton, 
Director.  Office  of. 'Nuclear  Reactor 
Rciiulation. 
|FR  Doc.  85-14640  Filed  6-17-85.  8:45  am) 
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IDocket  No.:  STN  50-4821 

Kansas  Gas  &  Electric  Co.  and  Wolf 
Creek  Nuclear  Generating  Station; 
Receipt  of  Request  for  Action 

Notice  is  hereby  given  that  by  petition 
dated  May  15. 1985  and  an  amendment 
thereto  dated  May  31. 1985.  the 
Government  Accountability  Project  on 
behalf  of  the  Nuclear  Awareness 
Network  requested  that  the  Nuclear 
Regulatory  Coxm.ission  take  certain 
actions  regarding  allegations  of  safety- 
related  deficiencies  at  the  Wolf  Creek 
facility  before  authorizing  full  power 
operation.  The  petitioner  requested  the 
Commission  to  analyze  safety-related 
deficiencies  in  the  licensee's  "Quality 
First"  program  files,  determine  the 
significance  of  the  deficiencies  for  any 
findings  on  the  adequacy  of  the 
licensee's  quality  assurance  program 
and  to  investigate  the  licensee's  conduct 
of  the  "Quality  First"  program.  The 


IDocket  No.  50-187) 

Northrop  Corp.;  Finding  of  No 
Significant  Environntental  Impact 
Regarding  Proposed  Order 
Authorizing  Dismantling  of  the  Reactor 
and  Disposition  of  Component  Parts 

The  Nuclear  Regulatory  Commission 
is  considering  issuance  of  an  Order 
authorizing  the  Northrop  Corporation  to 
dismantle  their  TRIGA  reactor  facility  in 
Hawthorne,  Los  Angeles  County, 
California  and  to  dispose  of  the  reactor 
components  in  accordance  with  the 
application  dated  January  14. 1985,  as 
supplemented. 

The  Order  would  authorize 
dismantling  of  the  facility  and  disposal 
of  the  components  in  accordance  with 
the  licensee's  application  for 
decontamination  and  dismantling  dated 
January  14. 1985,  as  supplemented. 
Opportunity  for  hearing  was  afforded  by 
the  Notice  of  Proposed  Issuance  of 
Orders  Authorizing  Disposition  of 
Component  Parts  and  Termination  of 
Facility  License  published  in  the  Federal 
Register  on  May  22, 1985  at  50  FR  21153. 

Finding  of  No  Significant  Environmental 
Impact 

The  Commission  has  determined  not 
to  prepare  an  Environmental  Impact 
Statement  for  the  proposed  action.  The 
Commission  has  prepared  an 
Environmental  Assessment  of  this 
action,  dated  May  28, 1985.  and  has 
concluded  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  human  environment. 
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Summary  of  Environmental  Impacts 

The  environmental  impacts  associated 
with  the  dismantling  and 
decontamination  operations  are 
discussed  in  an  Environmental 
Assessm.ent  associated  v^-ith  this  action, 
dated  May  28, 1985.  The  operations  are 
calculated  to  result  in  a  total  radiation 
exposure  of  less  than  5  person-rem  to  all 
operating  personnel  and  the  general 
public.  The  Environmental  Assessment 
concluded  that  the  operation  will  not 
result  in  any  significant  environmental 
impacts  on  air.  water,  land  or  biota  in 
the  area,  and  that  an  Environmental 
Impact  Statement  need  not  be  prepared. 
These  conclusions  were  based  on  the 
fact  that  all  operations  are  carefully 
planned  and  controlled,  all 
contaminated  components  are  removed, 
packaged,  and  shipped  offsite.  and  that 
the  radiological  effluent  control 
procedures  and  sj^tems  ensure  that 
releases  of  radioactive  wastes  from  the 
facility  are  within  the  limits  of  10  CFR 
Part  20  and  are  as  low  as  is  reasonably 
achievable  (ALARA). 

For  further  details  with  respect  to  this 
proposed  action,  see  the  application  for 
dismantling,  decontamination  and 
license  termination  dated  January  14. 
1985,  as  supplemented,  the 
Environmental  Assessment,  and  the 
Safety  Evaluation  prepared  by  the  staff. 
These  documents  and  this  Finding  of  No 
Significant  Environmental  Impact  are 
available  for  public  inspection  at  the 
Commissions  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  D.C. 
20555.  Copies  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
D.CJJ0555.  Attention:  Director.  Division 
of  Licensing. 

Dated  ul  Bethesda.  Maryland  this  13th  day 
of  June  1985 

For  the  .Nuclear  Regulatory  Commission. 

Dennis  M.  Crulchfield. 

.  \ssislunl  Director  forSufety  Assessment. 
Dii  ision  of  Lkensiti};. 
|FR  Doc.  85-14639  Filed  6-17-85:  8:45  am) 
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lOocketNo.  50-27SI 

Pacific  Gas  and  Electric  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
80.  issued  to  Pacific  Gas  and  Electric 
Company,  the  licensee,  for  the  operation 
of  the  Diablo  Canyon  Nuclear  Power 


Plant.  Unit  1,  located  in  San  Luis  Obispo 
County,  California. 

In  accordance  with  of  the  licensee's 
applications  for  amendment  dated  May 
14  (LAR  85-01  Rev.  4  and  LAR  85-03), 
May  20  (LAR  85-04)  and  May  30,  1985 
(LAR  85-05  and  I^R  85-06),  the 
proposed  changes  would  revise  the 
Diablo  Canyon  Unit  1  Techi>ical 
Specifications  to  eliminate 
typographical  errors,  provide  additional 
clarification,  improve  consistency, 
adjust  nomenclature,  modify  the 
reporting  requirements  to  bring  them 
into  conformance  with  the  guidance  in 
Generic  Letter  83-43  for  the  Licensee 
Event  Report  System,  bring  portions  cf 
the  Specifications  into  conformance 
with  current  NRC  staff  positions, 
incorporate  Unit  2  information  where 
appropriate,  and  make  other  minor 
changes,  A  primary  objective  of  the 
amendment  request  is  to  achieve  a 
single  Technical  Specifications 
document  that  is  common  for  the  nearly 
identical  Units  1  and  2  with  individual 
specifications  for  each  Unit  clearly 
identified,  as  appropriate.  In  this  regard, 
the  proposed  changes  to  the  Unit  1 
Technical  Specifications  are  consistent 
with  the  Unit  2  Technical  Specifications 
recently  issued  as  Appendix  A  to 
Facility  Operating  License  DPR-81  and 
proposed  changes  to  the  Unit  2 
Technical  Specifications  included  in  the 
licensee's  application  for  amendment  to 
DPR-81  dated  May  14. 1985. 
Furthermore,  most  of  the  Unit  1 
proposed  changes  have  already  been 
incorporated  by  the  Commission  into  the 
current  Unit  2  Technical  Specifications 
as  a  part  of  DPR-81.  This  becomes  a 
pertinent  consideration  in  evaluating 
whether  or  not  the  Unit  1  proposed 
changes  involve  a  significant  hazards 
consideration,  and  is  so  recognized  in 
the  proposed  determination. 

The  following  is  a  description  of  the 
proposed  changes  to  the  current  Unit  1 
Technical  Specifications: 

1.  Page  1-2.  item  c  of  Definition  1.8. 
CONTAINMENT  INTEGRITY,  is 
changed  from  "c.  Each  air  lock  is 
OPERABLE  pursuant  to  Specification 
3.6.1.3  "  to  "c.  Each  air  lock  is  in 
compliance  with  the  requirements  of 
Specification  3.6.1. 3'. 

2.  Page  1-2,  Definition  1.10,  an  "s"  is 
added  to  the  title  of  "CORE 
ALTERATION"  and  "reactor  pressure 
vessel"  is  changed  to  "reactor  vessel". 

3.  Page  1-3,  in  Definition  1.11,  Table 
E-7  of  NRC  Regulatory  Guide  1.109, 
Revision  1.  October  1977  is  added  as  an 
additional  source  of  thyroid  dose 
conversion  factors,  and  the  definition  of 
the  AVERAGE  DISINTEGRATION 
ENERGY,  1.12.  is  changed  to  "E  shall  be 
the  average  (weighted  in  proportion  to 


the  concentration  of  each  radionuclide 
in  the  sample)  of  the  sum  of  the  average 
beta  and  gamma  energies  per 
disintegration  (MeV/d)  for  the 
radionuclides  in  the  sample." 

4.  Pages  1-3  and  1-5,  the  tables 
references  in  Definition  1.15. 
FREQUENCY  NOTATION,  and 
Definition  1.21,  OPERATIONAL  MODE, 
are  reversed  to  Table  1.1  and  Table  1.2, 
respectively;  Table  1.1  on  page  1-6 
becomes  Table  1.2.  and  Table  1.2  on 
page  1-9  becomes  Table  1.1.  These 
changes  are  made  for  consistency  with 
the  order  in  which  the  tables  are  cited  in 
the  text. 

5.  Page  1-4,  in  Definitions  1.16  and 
1.17,  change  "primary  coolant  system" 
and  "primary  system"  to  "Reactor 
Coolant  System",  and  change 
"secondary  system"  to  "Secondary 
Coolant  System".  Make  these  changes, 
where  applicable,  throughout  the 
document. 

6.  Page  1-5,  the  last  line  of  Definition 
1.27,  RATED  THERMAL  POWER,  which 
only  includes  Unit  1  data,  is  changed  to 
".  .  .  3338  MW,  for  Unit  1  and  3411  MW. 
for  Unit  2." 

7.  Page  1-6,  Definition  1.29  of 
REPORT ABU:  OCCURRENCE,  is 
replaced  with  "REPORTABLE  EVENT 
shall  be  any  of  the  conditions  specified 
in  Section  50.73  of  10  CFR  Part  50.."  and 
the  term  "REPORTABLE 
OCCURRENCE"  is  changed  throughout 
the  Technical  Specifications  to 
"REPORTABLE  EVENT." 

8.  Page  1-4, 1-5, 1-6  and  1-7. 
Definitions  1.19. 1.20, 1.21, 1.22. 1.23. 
1.24. 1.25,  1.26. 1.27, 1.28, 1.29,  1.30. 1.31. 
1.33, 1.34, 1.35, 1.36, 1.37,  and  1.38  are 
renumbered  to  1.20. 1.21, 1.22, 1.23, 1.24, 
1.25, 1.26, 1.27, 1.28. 1.29, 1.30, 1.31. 1.32. 
1.33.  1.34,  1.35. 1.36. 1.37,  1.38, 1.39, 1.41 
and  1.42,  respectively,  to  account  for  the 
three  new  definitions,  1.19, 1.32  and  1.40. 

9.  Page  2-1,  in  Specifications  2.1.1  and 
2.1.2.  Reactor  Core  and  Reactor  Coolant 
System  Pressure,  add  ".  .  .  and  comply 
with  the  requirements  of  Specification 
6.7"  at  the  end  of  the  ACTION 
statement. 

10.  Page  2-4,  Specification  2.2.1,  Table 
2  2-1,  the  footnote  is  changed  to  "Design 
flow  is  87,700  gpm  per  loop  for  Unit  1 
and  88,500  gpm  per  loop  for  Unit  2"  (Unit 
2  design  flow  added). 

11.  Page  2-6,  Specification  2.2.1,  Table 
2.2-1,  item  22.d  is  changed  from  "Low 
Setpoint  Power  Range  Neutron  Flux,  P- 
10"  to  "Power  Range  Neutron  Flux,  P- 
10". 

12.  Page  2-7,  Specification  2.2.1,  Table 
2.2-1.  the  table  subtitle  is  modified  to 
"TABLE  NOTATIONS",  and  in  note  1 
the  definition  of  T  is  replaced  with  "T 
=  less  than  or  equal  to  576.6°F  for  Unit  1 


1  2.2.1.  Table 
Ddified  to 
1  in  note  1 
ed  with  "T' 
ST  for  Unit  1 


dnd  less  than  or  equal  to  577.6°F  for  Unit 
2  Reference  T,,.,  at  RATED  THERMAL 
POWER"  (Unit  2  T.v,  added). 

13.  Pages  2-8  and  2-9,  Specification 
2.2.1.  Table  2.2-1,  the  table  substitute  is 
changed  to  "TABLE  NOTATIONS"  and 
in  Notes  2  and  4.  "trip  point"  is  changed 
to  "Trip  Setpoint"  (twice  each). 

14.  Page  2-9,  Specification  2.2.1,  Table 
2.2-1.  in  Note  3.  the  definition  of  T"  is 
changed  to  "T"  =  less  than  or  equal  to 
576.6T  for  Unit  1  and  less  than  or  equal 
to  577.6°F  for  Unit  2  Reference  T.v,  at 
RATED  THERMAL  POWER"  (Unit  2 
T.v,  added). 

15.  Page  2-9,  Specification  2.2.1,  Table 
2.2-1.  in  Note  3.  the  definition  of  Ks  is 
changed  to  ".  .  .  average  temperature, 
and  0  for  decreasing  .  .  ." 

16.  The  note  before  page  B  2-1  is 
changed  to  "The  BASES  contained  in 
the  succeeding  pages  summarize  the 
reasons  for  the  Specifications  of  Section 
2.0,  but  in  accordance  with  10  CFR  50.36 
are  not  part  of  these  Technical 
Specifications." 

17.  Page  B2-1.  Bases  for  Specifications 

2.1.1.  in  the  second  and  third  sentences 
of  the  second  paragraph,  the  reference 
to  the  "W-3"  correlation  is  replaced 
with  one  to  the  "R-grid"  correlation. 

18.  Page  B  2-2.  Bases  for  Specification 

2.1.2.  delete  "1967  Edition"  from  the 
ANSI  Standard  reference  for  the  RCS 
piping  and  fittings  design. 

19.  Page  B  2-2,  Bases  for  Specification 
2.1.2.  and  Pages  %  9-3.  %  9-6.  and  %  9- 
9,  Technical  Specification  %.9,  Refueling 
Operation,  "reactor  pressure  vessel"  is 
replaced  with  "reactor  vessel". 

20.  Page  B  2-3,  Bases  for  Specification 
2.2.1.  "Reactor  Protection  System"  is 
replaced  with  "Reactor  Trip  System" 
(four  times). 

21.  Page  B  2-3.  Bases  for  Specification 
2.2.1.  in  the  second  paragraph,  replace 
"Reactor  System"  with  "Reactor 
Ck)olant  System"  and  other  places 
throughout  the  document. 

22.  Page  B  2-4.  Bases  for  Specification 
2.2.1,  the  second  paragraph  under  the 
heading  "Power  Range,  Neutron  Flux, 
High  Rates"  is  replaced  with  "The 
Power  Range  Negative  Rate  Trip 
provides  protection  for  control  rod  drop 
drop  accidents.  At  high  power,  a  rod 
accident  could  cause  local  flux  peaking 
which  could  cause  an  unconservative 
local  DNBR  to  exist.  The  Power  Range 
Negative  Rate  Trip  will  prevent  this 
from  occurring  by  tripping  the  reactor. 
No  credit  is  taken  for  operation  of  the 
Power  Range  Negative  Rate  Trip  for 
those  control  rod  drop  accidents  for 
which  the  DNBRs  will  be  greater  than 
1.30." 

23.  Page  B  2-4,  Bases  for  Specification 
2.2.1,  the  title  of  the  "Intermediate  and 
Source  Range,  Nuclear  Flux  '  section. 


and  first  line  of  the  corresponding 
paragraph  is  changed  to  "Intermediate 
and  Source  Range  Neutron  Flux".  Also 
in  the  same  paragraph  "reactor  core 
protection"  is  replaced  with  "core 
protection",  and  "Reactor  Protection 
System"  with  "Reactor  Trip  System". 

24.  Page  B  2-5,  Bases  for  Specification 
2.2.1,  the  title  of  the  reference  in  the  top 
paragraph  is  corrected  to  "WCAP-9226, 
Reactor  Core  Response  to  Excessive 
Secondary  Steam  Releases". 

25.  Page  B  2-7,  Bases  for  Specification 
2.2.1,  the  seventh  and  eighth  lines  in  the 
paragraph  discussing  the  Steam/ 
Feedwater  Flow  Mismatch  and  the  Low- 
Steam  Generator  Water  level  setpoints 
are  changed  to  ".  .  .  when  the  steam 
flow  exceeds  the  feedwater  flow  by 
greater  than  or  equal  to  1.45  x  10*  lbs/ 
hour  for  Unit  1  and  1.49  x  10*lbs/hr  for 
Unit  2"  (Unit  2  value  added). 

26.  Page  B  2-8,  Bases  for  Specification 
2.2.1,  under  Reactor  Coolant  Pump 
Breaker  Position  Trip,  "reactor  core 
protection"  is  replaced  with  "core 
protection"  in  the  second  line,  and 
"accident  analyses"  with  "safety 
analyses"  in  the  fourth  line. 

27.  Pages  B  2-8.  B  2-9.  3/4  4-25,  3/4  4- 
26,  3/4  4-27  (Table  4.4-4  title  and 
footnote),  3/4  4-28  (the  heading  of 
Figure  3.4-1),  3/4  7-10,  B  3/4  3-2,  and  B 
3/4  4-3  "primary  coolant"  is  replaced 
with  "reactor  coolant". 

28.  Pages  B  2-8  and  B  2-9,  Bases  for 
Specification  2.2.1,  in  the  paragraphs 
describing  the  P-6  and  P-10  interlocks, 
"reactor  trip"  is  replaced  with  "trip" 
(five  times). 

29.  Page  3/4  0-1.  Specification  3/4.0. 
Applicability  of  Limiting  Conditions  for 
Operations,  add  a  new  specification: 
"3.0.5  Limiting  Conditions  for  Operation 
including  the  associated  ACTION 
requirements  as  follows: 

a.  Whenever  the  Limiting  Conditions 
for  Operation  refers  to  systems  or 
components  which  are  shared  by  both 
units,  the  ACTION  requirements  will 
apply  to  both  units  simultaneously.  This 
will  be  indicated  in  the  ACTION 
section; 

b.  Whenever  the  Limiting  Conditions 
for  Operation  applies  to  only  one  unit, 
this  will  be  identified  in  the 
APPLICABILITY  section  of  the 
specification;  and 

c.  Whenever  certain  portions  of  a 
specification  contain  operating 
parameters,  Setpoints,  etc..  which  are 
different  for  each  unit,  this  will  be 
identified  in  parentheses,  footnotes,  or 
body  of  the  requirement." 

30.  Page  3/4  0-3,  Specification  3/4.0. 
Applicability  of  Surveillance 
Requirements,  add  a  new  surveillance 
requirement:  "4.0.6  Surveillance 
Requirements  shall  apply  to  each  unit 


individually  unless  otherwise  indicated 
as  stated  in  Specification  3.0.5  for 
individual  specifications  or  whenever 
certain  portions  of  a  specification 
contain  sur\'eillance  parameters 
different  for  each  unit,  which  will  be 
identified  in  parentheses,  footnotes,  or 
body  of  the  requirement." 

31.  Page  3/4  1-1,  in  Surveillance 
Requirement  4.1.1.1.1d,  "Specification  of 
the  factors  of  e.  below",  is  replaced  with 
"of  the  factors  of  Specification  4.1.1.1e, 
below". 

32.  Page  3/4  1-1,  the  footnote  to 
Specification  3.1.1.1  is  changed  rom 
"*See  Special  Test  Exception  3.10.6."  to 
"*See  Special  Test  Exception 
Specification  3.10.1." 

33.  Page  3/4  1-4,  Specification  3.1.1.3, 
delete  "in  lieu  of  any  other  report 
required  bv  Specification  6.9.1"  from 
ACTION  a".3. 

34.  Page  %  1-6.  the  footnote  to 
Specification  3.1.1.4  is  changed  from 
"*See  Special  Test  Exception  3.10.3."  to 
"'See  Special  Test  Exception 
Specification  3.10.3." 

35.  Page  %  1-12.  Specification 
3.1.2.5a.2)  is  changed  from  "Between 
20.000  and  22,500  ppm  of  boron,  and"  to 
"A  boron  concentration  between  20.000 
and  22,500  ppm,  and". 

36.  Page  %  1-13,  Specification 
3.1.2.6a.2)  is  changed  from  "Between 
20.000  and  22,500  ppm  boron,  and"  to  "A 
boron  concentration  between  20.000  and 
22,500  ppm,  and". 

37.  Page  %  1-13.  Specification 
3.1.2.6b. 2)  is  changed  from  "Between 
2000  and  2200  ppm  boron,  and"  to  "A 
boron  concentration  between  2000  and 
2200  ppm,  and". 

38.  Pages  %  1-15  and  %  1-16.  in 
Specification  3.1.3.1.  Movable  Control 
Assemblies,  delete  ACTION  item  b  and 
add  new  ACTION  items  c  and  d.  The 
previous  ACTION  item  c  is  redesignated 
to  item  b.  This  change  allows  the  use  of 
rods  which  are  immovable  but  retain 
their  trip  functiop  and  are  properly 
positioned. 

39.  Page  %  1-16,  the  first  line  in 
Surveillance  Requirement  4.1.3.1.2  is 
changed  from  "Each  full-length  rod  not 
fully  inserted  shall  be  determined  to  be 
.  .  ."  to  "Each  full-length  rod  not  fully 
inserted  in  the  core  shall  be  determined 
to  be  .  .  ." 

40.  Page  %  1-18,  Specification  3.1.3.2. 
"The  shutdown  and  control  rod  position 
indication  system  .  .  ."  is  replaced  with 
"The  Digital  Rod  Position  Indication 
System  .  .  ." 

41.  Page  %  1-18.  Specification  3.1.3.2. 
in  ACTION  items  a  and  b.l.  "rod 
position  indicator"  is  replaced  with 
"digital  rod  position  indicator". 
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42.  Pdge  %  1-18,  in  Sur\rill.inc«; 
Kj'quiremenI  4.1.3  2.  ropldcc  "md 
p;)sition  indicator"  with  "di;;;!.!!  rod 
position  indicator",  and  '  Ru(l  Position 
Indii.ation  System"  with  " D-ait.il  Rod 
Pi.sition  Indication  Sysltni "  (twire). 

-IJ.  Pas;e  '4  1-19,  SpocifiijatiDn  3.1.3.3. 
■i:)d  position  indiialor"  is  ri'placed  with 

■  digital  rod  position  indicator". 

44.  Pape  %  1-19.  the  "='  footnote  is 
(.hanjje  to  "=  St^e  Special  Test 
I'\i:t;ptions  Specification  3.10.4  ". 

45.  Pagi;  ■^'*  1-19,  Surveil'ance 
R.^ijiiirement  4.1.3.3  is  changed  to 
"4  1.3.3.  Each  of  the  above  required 

■  iiui'al  rod  position  indica!or;s)  shall  be 
dttcrminj'd  to  bo  OPER.ABLE  by 
verifying  that  the  dlJiial  rod  position 
indicators  agree  with  the  demand 
position  intiicators  within  12  steps  when 
exercised  over  the  full  range  of  rod 
travel  .it  Ici'sl  once  per  18  months." 

•lb.  Pi'.ju".;  '»  1-22.  Specification  3.1.3.6 
is  ch<inK"J  'o  "The  control  banks  shall 
be  limited  in  physical  insertion  as 
shown  in  Figure  3.1-la  for  Unit  1  and 
Fiqjire  3.1-lb  for  Unit  2"  (Unit  2  figure 
added). 

47.  Page  %  1-22.  delete  "either"  in  the 
second  line  of  the  introductory  sentence 
under  the  Specification  3.1.3.fi  ACTION 
statement. 

48.  PageVv*  1-23.  the  designation  of 
Fissure  3.1-4  is  changed  to  '3.1.1a"  and 
an  indication  that  it  applies  to  Unit  1  is 
added.  A  new  Figure  3.1-lb.  which 
applies  to  Unit  2  is  added  in  page  '4  1- 
24. 

49.  Pages  =^4  2-1  and  *4  2-2. 
Speciilcafion  3.21.  A.xial  Flux  Difference, 
is  replaced  with  a  revised  Specification 
3.2.1.  which  extends  the  range  of 
applicability  form  "above  50"i  RATFID 

!  1  IF.RMAL  POWER"  to  "above  15% 
RATED  THERMAL  POWER"  and 
incorporates  the  LIMITING 
CONDITION  FOR  OPERATION  AND 
ACTION  items  that  apply  within  the 
range  of  15'i  to  50%  RATED  THERMAL 
POWER. 

50.  Page  '4  2-3.  in  the  third  line  of 
Surveillance  Requirement  4.2.1.4.  insert 
"Specification"  before  "4.2.3". 

51.  Page  'A  2-5.  Specification  3.2.2.  in 
the  definition  of  K{Z)  "is"  is  replaced  by 

52.  Page  *'»  2-7.  in  Surveillance 
Requirement  4.2.2e,  the  last  line  is 
changed  from  "Specification  6.9.1.14 "  to 
"Specification  6.9.1.8". 

53.  Page  ^*  2-9,  in  the  second  line  of 
Specification  3.2.3.  "Ri.  Rj  is  replaced 
with  "R".  and  item  a  is  changed  to 
define  "R". 

54.  Page  3/4  2-9.  in  the  third  line  of 
Specification  3.2.3,  "Figure  3.2-3"  is 
replaced  with  "Figure  3.2-3a  for  Unit  1 
and  Figure  3.2-3b  for  Unit  2". 


55.  Page  3/4  2-9.  in  Specification  3.2.3. 
item  b,  which  defines  Rj  in  terms  of  Ri 
and  the  Rod  Dow  Penalty  (RBP(BL')). 
and  item  e,  which  defines  RBP(BU).  are 
deleted,  and  items  "c  '  and  "d"  are 
redesignated  as  items  "b"  and  "c". 
respectively. 

56.  Page  3/4  2-9,  in  Specification  3.2.3. 
the  third  line  of  new  item  c  is  changed  to 
".  .  .  values  of  F^tvit,  h  shall  be  used  to 
calculate  R  smce  Figure  3  2-3a  for  Unit  1 
and  Figure  3  2-3b  for  Unit  2  .  .  ." 

57.  Page  3/4  2-S.  in  Specification  3.2.3. 
the  second  line  of  the  introductory 
ACTION  paragraph  is  changed  to  ".  .  . 
acceptable  operation  shown  on  Figuro 
3.2-3a  for  Unit  1  and  Figure  3.2-3b  for 
Unit  2". 

58.  Page  3/4  2-9  and  3/4  2-10.  in 
Specification  3  2  3.  AC!  ION  items  a  1,  b, 
and  c.  "Ri,  Rj"  is  replaced  wiih  "R". 

59.  Page  3/4  2-10.  in  Specitlcation 
3.2.3.  in  the  seventh  line  of  ACTION 
item  c  "Figure  3.2-3"  is  repijLcd  with 
"Figure  3.2-3a  fur  Unit  1  and  Figure  3.2- 
3b  for  Unit  2". 

60.  Page  3/4  2-10.  in  Surveillance 
Requirement  4.2.3.2  "Ri.  R2"  is  replaced 
with  "R"  and  "Figure  3.2-3"  with  "Figure 
3.2-3a  for  Unit  1  and  Figure  3.2-3b  for 
Unit  2". 

61.  Page  3/4  2-11.  in  Surveillance 
Requirement  4.2.3.3.  "Figure  3.2-3"  is 
replaced  with  "Figure  3.2-3a  for  Unit  1 
and  Figure  3.2-3b  for  Unit  2"  and  "Ri. 
R2 '  is  replaced  with  "R ". 

62.  Page  3/4  2-12,  Specification  3.2.3. 
Figure  3.2-3  is  redesignated  Figure  3.2- 
3a.  the  DNB  limit  curve  and  the 
designation  that  the  other  curve 
represents  the  "LOCA  IJMIT"  are 
deleted,  and  an  ir>dication  that  the  figure 
applies  t  J  Unit  1  is  added. 

63.  Page  3/4  2-13.  Specification  3.2.3, 
Figure  3.2-4  is  replaced  with  a  new 
Figure  3.2-3b,  which  provides  RCS  Total 
Flowrate  versus  R  for  Unit  2. 

64.  Page  3/4  2-18,  Specification  3.2.5, 
Table  3.2-1  is  revised  to  incorporate  the 
limits  for  the  Unit  2  DNB  parameters, 
and  thus  provide  the  applicable  DNB 
parameters  for  each  unit. 

65.  Pages  3/4  3-2  to  3/4  3-7, 
Specification  3.3.1.  Table  3.3-1,  Table 
Notations,  is  replaced  with  revised 
Table  Notations  to  incorporate 
administrative  changes.  In  addition,  the 
second  and  third  lines  in  ACTION  11 
are  changed  to  ".  .  .  channels 
OPERABLE  requirement,  be  in  at  least 
HOT  STANDBY  within  6  hours; 
however  one  channel  may  be  bypassed 
for  up  to  2  hours  for  surveillance  .  .  ." 

66.  Page  3/4  3-8,  Specification  3.3.1, 
Table  3.2-2,  a  response  time"  less  than 
or  equal  to  0.5  second"",  with  a 
reference  to  the  table  footnote,  is 
assigned  to  Functional  Unit  6.  Source 
Range,  Neutron  Flux. 


67.  Page  3/4  3-13,  Surveillance 
Requirements  4.3.11,  Table  4.3-1,  the 

Table  Notation is  revised  to 

incorporate  administnitive  changes,  and 
Table  Notation  (b)  is  changed  to 
"Incore-Excore  Calibration,  above  75% 
of  RATED  THERMAL  POWER"  and 
"The  provisions  of  Specification  4.0.4 
are  not  applicable  for  entry  into  MODE 
2  or  1"  is  added  at  the  end  of  (2),  |31  and 
(6). 

60.  Pages  3/4  3-15  to  3/4  3-22, 
Specification  3.3.2,  Table  3.3-3  is  revised 
to  incorporate  administrative  changrs. 

69.  Pages  3/4  3-15  and  3/4  3-18. 
Spccificiition  3.3.2,  Table  3.3-3  in  the 
Functional  Un'ts  I.e.  and  4. a,  the 
Applicable  Modes  are  changed  from 
Modes  "1,  2,  3  '  to  "l.  2.  3.  4",  and  the 
reference  to  Table  Notation  "#■*"  is  the 
Applicable  Modes  column  for  the 
Functional  Unit  l.e  entry  is  deleted. 

70.  Pages  3/4  3-16  and  3/4  3-17.  Table 
3.3-3.  the  information  in  the  CH.A.NNFLS 
TO  TRIP  COLUMN  for  the  2.a  and  3.b.l 
entiies  is  changed  to  "2  with  2 
coincident  switches",  and  a  reference  to 

Table  Notation in  the  ACTION 

column  for  the  3.C.1  and  3.C.2.  entries 
added. 

71.  Page  3/4  3-18,  Specification  3.3.2, 
Table  3.3-3,  a  reference  to  Table 
Notation  "«*"  in  the  Applicable  Modes 
column  is  added  to  the  4.d  entry,  the 
ACTION  for  the  5.a  entry  is  changed  to 
"25",  and  "ACTION  25— With  the 
number  of  OPERABLE  channels  one  less 
than  the  Minimum  Channels  OPERABI.E 
requirement,  be  in  at  least  HOT 
STANDBY  within  6  hours;  however,  one 
channel  may  be  bypassed  for  up  to  2 
hours  for  surveillance  testing  per 
Specification  4.3  2.1,  provided  the  other 
channel  is  OPERABLE"  is  added  in  page 
3/4  3-22. 

72.  Pages  3/4  3-23  to  3/4  3-27, 
Specification  3,3.2,  Table  3.3-4  is  revised 
to  incorporate  administrative  changes, 
and  in  pages  3/4  3-23  and  3/4  3-26  the 
Allowable  Values  for  entries  l.f.2)  and 
4.d  2)  are  changed  from  "less  than  or 
equal  tc  585  psig"  to  "less  than  or  equal 
to  580  psig". 

73.  Pages  3/4  3-28  and  3/4  3-31, 
Specification  3.3.2,  Table  3.3-5  is  revised 
to  incorporate  adminstrative  changes, 
replace  the  entry  under  Initiating  Signal 
8  with  "Turbine  Trip",  and  add  main 
feedwater  bypass  valves  information  to 
Table  Notation  (2)  and,  consequently, 
the  requirement  to  verify  response  time 
on  these  valves. 

74.  Pages  3/4  3-32  to  3/4  3-36, 
Surveillance  Requirement  4.3.2.1,  Table 
4.3-2  is  revised  to  incorporate 
administrative  changes,  in  the 
Functional  Unit  l.c  the  Applicable 
Modes  are  changed  from  Modes  "1.  2.  3" 
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lo  "1,  2.  3,  4",  and  a  reference  is  added 
to  new  Table  Notation  "(2)  For  the  Plant 
Vent  Activity — High  Monitor,  only  a 
CHANNEL  FUNCTIONAL  TEST  shall 
be  performed  at  least  once  every  31 
days"  for  entry  3.C.21. 

75.  Page  3/4  3-37,  in  Specifiralion  3/ 
4.3.3,  repli'Ce  the  title  with 

•  RADIATION  MONITORING  FOR 
PLANT  OPERATION",  and  insert  "for 
plant  operations"  after  "instrument 
channels"  in  the  first  line  of 
Specifications  3.3.3.1,  after  "Alarm  Trip 
Setpoint"  in  the  first  line  of  ACTION 
item  a.,  after  'monitoring  channels"  in 
the  first  line  of  ACTION  item  b..  and 
after  "instrumentation  channels"  in  the 
first  line  of  Surveillance  Requirement 
4.3.3.1. 

76.  Pages  3/4  3-38  and  3/4  3-39, 
Specification  3.3.3.1,  in  Table  3.3-6,  add 
"FOR  PLANT  OPERATIONS"  to  the 
title,  delete  the  headings  "1.  AREA 
MONITORS"  and  "2.  PROCESS 
MONITORS";  change  "Control  Room 
Ventilation  Isolation"  to  "Control  Room 
Ventilation  Mode  Change":  and  change 
the  number  of  "MINIMUM  CHANNELS 
OPERABLE"  for  the  same  line  from  "1" 
to  "2"  with  a  reference  to  footnote 

"*  *  *",  which  is  added  as:  "*  *  *  One 
channel  for  each  normal  intake  to  the 
Control  Room  Ventilation  System 
(common  to  both  units)",  and  change 
ACTION  30  to  "With  less  than  the 
minimum  Channels  Operable 
requirement,  operation  may  continue  for 
up  to  30  days  provided  an  appropriate 
portable  continuous  monitor  with  the 
same  Alarm  Setpoint  or  an  individual 
qualified  in  Radiation  Protection 
Procedures  with  a  radiation  dose  rate 
monitoring  device  is  provided  in  the 
Fuel  Storage  Pool  Area.  Restore  the 
Inoperable  monitors  to  OPERABLE 
status  within  30  days  or  suspend  all 
operations  involving  fuel  movement  in 
the  fuel  storage  pool  area." 

77.  Page  3/4  3-40,  Specification  3.3.3.1, 
Table  4.3-3,  is  revised  to  be  consistent 
with  and  incorporate  the  applicable 
changes  made  to  Table  3.3-6  (see  item 
76  above). 

78.  Page  3/4  3-42,  in  Specification 
3.3.3.3,  a  reference  to  footnote  "«  The 
Seismic  Monitoring  instrumentation  is 
common  to  both  units  but  located  in 
Unit  1  or  common  areas"  is  added. 

79.  Page  3/4  3-42,  Surveillance 
Requirement  4.3.3.3.2,  which  applies  to 
seismic  monitoring  instrumentation 
following  a  seismic  event,  the  time 
allowed  for  CHANNEL  CALIBRATION 
in  the  third  line  is  extended  from  "5"  lo 
"10"  days,  and  the  time  allowed  for 
submittal  of  a  Special  Report  in  the 
seventh  line  is  extended  for  "10"  to  "14  ' 
d.iys. 


80.  Page  3/4  4-45,  in  Specification 

3.3.3.4,  a  reference  to  footnote  "«  The 
meteorological  monitoring 
instrumentation  channels  are  common 
to  both  units",  is  added. 

81.  Page  3/4  3-48,  Specification  3.3.3.5, 
ACTION  item  a  is  changed  from 

".  .  .  channels  less  than  required  by 
Table  3.3-9  .  .  ."  to  ".  .  .  channels  less 
than  the  minimum  channels  OPERABLE 
requirement  by  Table  3.3-9,  .  .  ." 

82.  Page  3/4  3-49,  in  Specification 

3.3.3.5,  Table  3.3-9.  delete  the 
"MEASUREMENT  RANGE"  column, 
change  Instrument  5  to  "Steam 
Generator  Wide  Range  Water  Level", 
and  change  Instrument  6  to  "Condensate 
Storage  Tank  Water  Level". 

83.  Page  3/4  3-50,  Surveillance 
Requirement  4.3.3.5,  Table  4.3-6  is 
re\  ised  to  incorporate  administrative 
changes  that  parallel  those  in  Table  3.3- 
9  (see  Item  82  above). 

84.  Page  3/4  3-51,  ACTION  items  a 
and  b  of  Specification  3.3.3.6  are 
changed  to  indicate  that  the  Reactor 
Vessel  Level  Indication  System  is 
exempted  from  their  provisions. 
ACTION  item  e  is  redesignated  as  item 
g,  and  ACTION  item  e,  which  stipulates 
the  provisions  that  apply  to  the  Reactor 
Vessel  Level  Indication  System,  and 
ACTION  item  f,  stating  that  ACTION 
item  e  applies  only  to  the  first  cycle,  are 
added,  and  replace  "containment  sump" 
with  "containment  recirculation  sump" 
in  ACTION  items  b  and  c. 

85.  Page  3/4  3-52,  Specification  3.3.3.6. 
Table  3.3-10  entries  9  and  10  are 
changed  to  "9.  Containment  Reactor 
Cavity  Sump  Level  (3) — Wide  Range" 
and  "10.  Containment  Recirculation 
Sump  Level  (1) — Narrow  Range", 
respectively,  and  a  new  entry  added  "20. 
Reactor  Vessel  Level  Indication  System" 
with  the  REQUIRED  NUMBER  OF 
CHANNELS  as  2  and  the  MINIMUM 
NUMBER  OF  CHANNELS  OPERABLE 
as  1. 

86.  Page  3/4  3-53,  in  Table  4.3-7 
entries  9  and  10  are  changed  to  "9. 
Containment  Reactor  Cavity  Sump 
Level — Wide  Range",  respectively,  and 
a  new  entry  "20.  Reactor  Vessel  Level 
Indication  System"  with  "M"  (monthly) 
channel  check  and  "R"  (every  18 
months)  channel  calibration  is  added. 

87.  Page  3/4  3-54,  in  Specification 
3.3.3.7,  add  a  reference  to  footnote  "* 
The  Chlorine  Detection  System  is 
common  to  both  units  installed  in  the 
normal  intakes  to  the  Control  Room 
Ventilation  System". 

88.  Page  3/4  3-55,  in  Specification 
3.3.3.8  delete  ACTION  item  a.2,  ACTION 
item  a.l  become  part  of  the  introductory 
statement  to  ACTION  a,  and  ACTION 
Item  a. 3  is  redesignated  as  ACTION 
item  c. 


89.  Pages  3/4  3-57  and  3.4  3-58.  Table 
3.3-11,  Fire  Detection  Instruments.  Panel 
B,  Zone  6  data  is  changed  to 

"6.  Fire  Pump  Area  ^ 1     N.A. 

Unit  2  Auxiliary  Building    1     N.A. 

Supply  Fan  Room. 
Control   Room   Ventilation    1     N.A.": 

Equipment  Room, 
the  first  item  in  Zone  16(1)  is  changed  to 
"Unit  1  Auxiliary  Building  .  .  .".  and 
note  "(5)  The  Fire  Pumps  and  Diesel 
Generator  No.  3  are  common  to  both 
units.  Located  on  the  Unit  1  side  and  on 
the  Unit  1  Fire  Detection  Instrument 
Panel  only"  is  added. 

90.  Pages  3/4  3-65  and  3/4  3-66, 
Specification  3.3.3.10,  in  Table  3.3-13, 
the  reference  under  the  APPLICABILITY 
column  for  the  Noble  Gas  Activity 
Monitor  in  entry  5  is  changed  to  "*  *  * 
Modes  1-4,  also  Mode  6  during  CORE 
ALTERATIONS  or  movement  of 
irradiated  fuel  within  containment,"  and 
the  Instruments  designation  "(RM-14A 
and  14B)"  is  changed  lo  "(RM-14A  or 
14B)." 

91.  Pages  3/4  3-67  and  3.4  3-68, 
Surveillance  Requirement  4.3.3.10,  in 
Table  4.3-9,  the  reference  under  the 
MODES  FOR  WHICH  SURVEILLANCE 
REQUIRED  column  for  the  Noble  Gas 
Activity  Monitor  in  entry  5  is  changed  to 
•'*  *  *  Modes  1-4,  also  Mode  6  during 
CORE  ALTERATIONS  or  movement  of 
irradiated  fuel  within  containment",  and 
the  Instrument  designation  "(RM-14A 
and  14B)".is  changed  to  "{RM-14A  or 
14B)". 

92.  Page  3/4  3-69,  in  Specification 
3.3.4.1,  lines  3  through  7  under  ACTION 
a  are  changed  lo  ".  .  .  steam  line 
inoperable,  restore  the  inoperable 
valve(s)  to  OPERABLE  status  within  72 
hours  or  isolate  the  turbine  from  the 
steam  supply  within  the  next  6  hours". 

93.  Page  3/4  3-69,  in  Specification 

3.3.4.1,  changes  lines  2  and  3  of  ACTION 
b  to  ".  .  .  within  6  hours  isolate  the 
turbine  from  the  steam  supply". 

94.  Page  3/4  4-1,  in  Specification  3.4.1, 
delete  the  reference  to  the  footnote  in 
the  APPLICABILITY  section  and  the 
footnote,  and  change  the  ACTION 
slatement  to  "With  less  than  the  above 
required  reactor  coolant  loops  in 
operation,  be  in  at  least  HOT  STANDBY 
within  6  hours". 

95.  Page  3/4  4-2,  in  Specification 

3.4.1.2,  delete  the  reference  to  footnote 

in  the  APPLICABILITY  section 

and  the  footnote. 

96.  Page  3/4  4-3,  in  Specification 

3.4.1.3,  modify  the  introductory 
statement  a  to  "At  least  two  of  the 
loops/trains  listed  below  shall  be 
OPERABLE  and  at  least  one  of  these 
loops/trains  shall  be  in  operation  *". 
delete  item  b,  reverse  the  order  of  the 
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foolnoles.  and  in  ACTION  items  a  and 
b.  replace  "RC  loops  and/or  RUR 
Ir.iins "  by  "loops/trains". 

97.  Page  3/4  4— t.  change  Ihe  first  two 
lines  of  Surveillance  Requirements 
4.4.1.3.1  to  ".  .  .  pump(3)  and/or  RUR 
pjrnps,  if  not  in  operation,  shall  be 
determined  OPERABLE  on.-;e  .  .'  ." 

98.  Page  3/4  4-4.  the  second  line  of 
Surveillance  Requirement  4.4.1.3.2  is 
changed  to  ".  .  ,.  secondary  side  water 
level  to  be  .  .  ." 

99.  Page  3/4  4-5.  in  Specification 
3.4.1.4.1.  ACTION  a  is  change  to  ■"With 
one  of  the  RHR  trains  inoperable  and 
with  less  than  the  required  steam 
genPiutor  wator  level,  immediately 
ini'i.«te  corrective  action  to  return  the 
inopetab'e  RHR  train  to  OPKRABLE 
status  or  restore  the  required  steam 
generator  water  level  as  soon  as 
possible." 

10(1.  Page  3/4  4-5.  delete  Surveillance 
Requirements  4.4.1.4.1.1  and  renumber 
the  following  two  Surveillance 
Requirements. 

101.  Page  3/4  4-6.  delete  Surveillance 
Requirement  4.4.1.4.2.1  and  renumber 
the  remaining  Surveillance 
Requirements. 

102.  Page  3/4  4-7,  in  Specification 

3  4  2.1.  change  Ihe  last  two  lines  of  the 
ACTIO.N  statement  from  '.  .  .  and  place 
HP  OPERABLE  residual  he.it  removal 
ti'ain  into  operation  in  the  shutdown 
cooling  mode."  to  ".  .  .  and  place  a 
residual  heat  removal  train  into 
operation". 

103.  Page  3/4  4-10.  in  Specification 
3.4.4.  delete  "and  remove  power  from 
Ihe  block  valve(s); '  in  the  third  hne  of 
ACTION  a. 

104.  Pa^e  3/4  4-10.  the  last  two  lines 
of  Surveillance  Requirement  4.4.4.2  are 
(hanged  to  ".  .  .  Ihe  block  valve  is 

I  Idsed  in  order  to  m.cet  the  requirement 
•f  ACnON  a.  of  Specificatio:-  3.4.4.". 

105.  Page  3/4  4-13.  in  Surveillance 
Requireir.ent  4  4.5.3c.l)  replace 
"Primary"  with  "Rpactor". 

106  Page  3/4  4-15.  change  lines  2.  3. 
;!nd  4  of  Surveillance  Reqiiirement 
4.1.5  5c.  to  ".  .  .  Catejiory  C-3  shall  be 
reported  in  a  Special  Report  pursuant  lo 
Specification  6  9.2  withi.T  30  days  prior 
io  resumption  of  operation.  This  report 
.shall  provide  .  . 

107.  Page  3/4  4-17.  Surveillance 
Requirement  4.4.5.  Table  4.4-2.  the 
reporting  requirements  when  the  results 
of  a  first  and  second  sample  steam 
generator  tube  inspection  fa'l  in 
Category  C-3.  are  changed  lo 
■  .Notification  to  NRC  pursuant  lo 
50  72(b)(2)  lo  IC  CFR  Part  .50." 

1!)8.  Page  3/4  4-ia  in  Specification 
.1.4.fi.lb.  replace  "containment  sump 
l(  vrl"  with  "Containment  Structure 


Sumps  and  the  Reactor  Cavity  Sump 
Level". 

109.  Page  3/4  4-18,  in  Surveillance 
Requirement  4.4.6.lb.  replace 
"containment  sump  level"  with 
"Containment  Structure  Sumps  and  the 
Reactor  Cavity  Sump  Level". 

110.  Page  3/4  4-19,  changed  Ihe 
second  line  of  Specification  3.4.6.2e  to 
"2235  ±20psig,  and  '. 

111.  Page  3/4  4-20,  in  the  third  line  in 
Surveillance  Requirement  4.4  6.2.1c 
change  the  RCS  pressure  to  "2235  ±20 
psig". 

112.  Page  3/4  4-25.  in  SpeciFicaticn 
3.4.8b.  ACTION.  Modes  1.  2,  and  3,  item 
c.  and  third  line  of  ACTION  Modes  1.  2. 
3.  4.  5.  item  a.,  insert  "of  gross 
radioactivity"  after  "microcuries/gram". 

113.  Page  3/4  4-25.  in  Specification 
3.4.8.  ACTIO.N  a.  that  applies  only 
during  MODES  1,  2.  and  3  is  divided  into 
two  ACTION  items,  a.  and  b..  with  no 
change  in  their  provisions,  and  ACTION 
items  b.  and  c.  are  redesignated  c.  and 
d..  respectively. 

114.  Page  3/4  4-25  and  3/4  4-26.  the 
second  sentence  in  the  introductory 
statement  to  the  ACTION  item  a.,  which 
applies  during  MODES  1.  2.  3,  4,  and  5.  is 
replaced  with  "For  this  ACTION 
statement,  prepare  a  Special  Report  lo 
the  Commission  pursuant  to 
Specification  6.9.2  with  30  days  with  a 
copy  to  the  Director,  Nuclear  Reactor 
Regulation.  Attention:  Chief.  Core 
Performance  Branch,  and  Chief. 
Accident  Analysis  Branch,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C..  20555".  The  word  "first"  is  deleted 
from  item  1  under  the  same  ACTION 
item  a.  and  item  2  is  replaced  "2.  Results 
of 

(a)  The  last  isotopic  analysis  for 
radionuclides  performed  prior  to 
exceeding  the  limit. 

(b)  Analysis  while  limit  was 
exceeded,  and 

(c)  One  analysis  after  radioiodine 
activity  was  reduced  to  less  than  the 
limit  including  each  isotopic  analysis, 
and  the  date  and  lime  of  sampling,  and 
the  radioiodine  concentrations;" 

115.  Page  3/4  4-27.  Specification  4.4.8, 
Table  4.4-4,  add  reference  to  footnote 

'  *  * "  in  entry  1.  and  add  footnote  "**" 
which  provides  detailed  guidance  on 
accepted  methodology  to  determine 
"gross  radioactivity":  and  add  reference 

to  footnote in  entry  3.  and  add 

footnote  "*' "  which  provides  detailed 
guidance  on  methodology  lo  determine 
the  "average  disintegration  energy". 

116.  Pages  3/4  4-29.  3/4  4-30  and  3/4    - 
4-31.  add  "and  the  setpoint  of  Technical 
Specification  3.4.9.3a"  at  the  end  of 
Surveillance  Requirement  4.4.9.1.2.  and 
change  Ihe  period  for  the  material 


curves  in  Figures  3.4-2  and  3.4-3. 
Specification  3.4.9.1.  to  "6  EFPY." 

117.  Page  3/4  4-32,  Table  4.4-5.  Insert 
"Unit  1"  under  the  title,  and  add  the  Unit 
2  reactor  vessel  material  surveillance 
withdrawal  schedule  to  make  the  table 
applicable  to  both  units. 

118.  Page  3/4  4-34,  in  Specification 
3.4.9.3,  delete  existing  item  1,  and 
combine  the  existing  items  b  and  c  to 
create  a  new  item  a.  To  correspond  to 
the  above  change,  delete  ACTION  item 
a  and  redesignate  Ihe  letters  of  the 
following  ACTION  items.  These  changes 
are  made  to  conform  with  NRC 
requirements  as  described  in  Diablo 
Canyon  SSER-21. 

119.  Page  3/4  4-35.  delete  items  d  and 
e  in  Surveillance  Requirement  4.4.9.3.1. 

120.  Page  3/4  5-1.  in  Specification  3.5.1 
change  items  a  and  c  to  The  isolation 
valve  open,  and  power  removed,"  and 
"A  boron  concentration  of  between  1900 
and  2200  ppm,  and ',  respectively:  and 
change  the  last  two  lines  of  ACIIO.N 
item  b  to  ".  .  .  or  be  in  MOT  STANDBY 
within  8  hours  and  in  HOT 
SHUTDOWN  within  the  following  6 
hours." 

121.  Page  3/4  5-2,  in  Surveillance 
Requirement  4.5.1.1c  replace  the  RCS 
pressure  with  "1000  psig",  and  delete 
Surveillance  Requirement  4.5.1.1d. 

1^2.  Page  3/4  5-8,  in  Surveillance 
Requirement  4.5.3.1  insert 
"Surveillance"  between  "applicable" 
and  "requirements". 

123.  Page  3/4  5-8.  in  the  second  line  of 
Surveillance  Requirement  4.5.3.2  replace 
"required"  with  "allowed."  and  delete 
"per  Specification  4.0.5"  in  the  footnote. 

124.  Page  3/4  5-9.  change  item  b  of 
Specification  3.5.4.1  to  "A  boron 
concentrati(m  of  between  20,000  and 
22.500  ppm.  and". 

125.  Page  3/4  5-11,  in  Specification 
3.5.5,  the  OPEKABILITY  requirements  on 
the  RWST,  and  the  ACTION  statement 
are  editorially  modified  without 
changing  the  applicable  provisions. 

126.  Pages  3/4  6-1,  3/4  6-7,  and  3/4 
6-8,  in  Technical  Specification  3/ 

4.6.1.1  replace  "primary  containment" 
with  "containment". 

127.  Page  3/4  6-1,  change  Surveillance 
Requirement  4.6.1.1b  lo  "By  verifying 
that  each  containment  air  lock  is  in 
compliance  with  the  requirements  of 
Specification  3.6.1.3;  and". 

12a  Page  3/4  6-2.  in  Specification 
3.6.1.2.  and  "as  applicable,"  at  the  end  of 
item  a  1)  and  delete  "(a)"  and  "(b)  with" 
in  ACTION  statement. 

129.  Page  3/4  6-3.  in  Surveillance 
Requirement  4.6.1.2.  insert  "as 
applicable."  after  "0.75L,"  in  lines  1.  4 
and  7  of  item  b.  and  replace  the  second 
and  third  lines  of  item  c.l)  of 
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Surveillance  Requirements  4.6.1.2  with 
".  .  .  supplemental  test  results  l^,  minus 
the  sum  of  the  Type  A  and  the 
superimposed  leak,  L„.  is  equal  to  or  less 
than  0.25  L,,  or  0.25  U.  as  applicable."; 
and  change  item  c.3)  to  "Requires  that 
the  rate  at  which  gas  is  injected  into  the 
containment  or  bled  from  the 
containment  during  the  supplemental 
test  is  between  0.75  L,  and  1.25  L,.  or 
0.75  L,  and  1.25  L,,  as  applicable." 

130.  Page  3/4  6-4,  replace  "per"  with 
"by  the  requirements  of  in  item  e  to 
Surveillance  Requirement  4.6.1.2. 

131.  Page  3/4  6-6,  the  second  footnote 
in  Surveillance  Requirement  4.6.1.3  is 
change  to  "**  This,  represents  an 
exemption  to  Appendix  J.Paragraph 
ni.D.2  of  10  CFR  Part  50." 

132.  Page  3/4  6-7,  Specification  3.6.1.4. 
replace  the  statement  "Primary 
containment  internal  pressure  shall  be 
maintained  between  —3.5  and  +0.3 
psig."  with  "Containment  internal 
pressure  shall  be  maintained  between 
-1.0  and  +0.3  psig." 

133.  Page  3/4  6-9,  the  third  line  in 
Surveillance  Requirement  4.6.1.6.2  is 
changed  to  ".  .  .  Commission  in  a 
Special  Report  pursuant  to  Specification 
6.9.2  within  15  days.  This  report  shall 
include  a  .  .  ." 

134.  Page  3/4  6-1,  in  Items  C.l)  and 
C.2)  of  Surveillance  Requirement  4.6.2.1, 
"Containment  isolation  phase  "B"  is 
replaced  with  "Phase  "B"  Isolation". 

135.  Page  3/4  6-15.  delete 
"containment"  from  the  first  line  in 
items  a  and  b  of  Surveillance 
Requirement  4.6.3.2,  and  insert  "its 
isolation"  between  "to"  and  "position" 
in  the  second  line  of  item  b. 

136.  Pages  3/4  6-19,  3/4  6-20,  and  3/4 
6-21,  Specification  3.6.3,  in  Table  3.6-1, 
delete  the  "1"  for  all  manual  valves 
showing  a  Unit  1  designation,  to  make 
the  table  applicable  to  both  units.  On 
page  3/4  6-20,  delete  the  D  from  Valve 
RCS-512  and  change  the  Function  to 
laoldting  Valve  FI-927  OC. 

137.  Page  3/4  &-24,  Specification  3.6.3. 
Table  3.6 — 1.  replace  the  last  16  entries 
with  Diablo  Canyon  plant  specific  valve 
designations,  add  "Unit  1  only"  to  valve 
FP-l'sO,  and  add  valve  "VAC-252  ETP- 
867  Containment  Fire  Water  IC-Unit  2 
only." 

138.Page  3/4  6-26.  delete 
"containment"  from  the  first  line  of 
Specification  3.8.4.2. 

139.  Page  3/4  7-1,  the  last  line  of 
ACTION  item  a  in  Specification  3.7.1.1 
is  changed  to  "and  in  HOT 

SI  lUTUOWN  within  the  following  6 
hours." 

140.  Page  3/4  7-2.  Specification  3.7.1.1, 
for  each  entry  in  Table  3.7-1  add  a 
reference  to  a  new  footnote  "*  Unless 


the  Reactor  Trip  system  breakers  are  in 
the  open  position." 

141.  Page  3/4  7-6,  Specification  3.7.1.3, 
footnote  "*",  which  applies  to  MODE  3 
in  the  APPLICABILITY  section  is 
deleted. 

142.  Page  3/4  7-8,  Surveillance 
Requirement  4.7.1.4,  Table  4.7-1  is 
revised  to  incorporate  administrative 
changes. 

143.  Page  3/4  7-9,  in  the  ACTION  for 
Specification  3.7.1.5,  the  end  of  the 
statement  for  MODE  1  is  changed  to 

".  .  .  within  4  hours;  otherwise  be  in 
HOT  STANDBY  within  the  next  6  hours 
and  in  HOT  SHUTDOWN  within  the 
following  6  hours.";  and  the  ACTION 
statement  for  MODES  2  and  3  is 
changed  editorially  and  eliminates  the 
exemption  from  the  requirements  of 
Specification  3.0.4,  when  the  plant  is  in 
MODE  2  or  3  and  the  MSIV  becomes 
inoperable. 

144.  Page  3/4  7-9,  insert  "The 
provisions  of  Specification  4.0.4  are  not 
applicable  for  entry  into  MODE  3."  at 
the  end  of  Surveillance  Requirement 
4.7.1.5. 

145.  Page  3/4  7-11,  replace 
"containment  isolation  phase  "B"  with 
"Phase  "B"  Isolation"  in  item  b  of 
Surveillance  Requirement  4.7.3.1. 

146.  Page  3/4  7-13,  in  Specification 
3.7.5.1  add  a  reference  to  footnote  "*The 
Control  Room  Ventilation  System  is 
common  to  both  units"  after  "System"  in 
the  first  line,  and  in  the  existing  footnote 
replace  "on  the  plant  site"  at  the  end  of 
the  paragraph  with  "within  the  SITE 
BOUNDARY." 

147.  Pages  3/4  7-14  and  3/4  7-15.  in 
Surveillance  Requirements  4.7.5.1C.3, 
4.7.5.1e.4,  4.7.5.1f,  and  4.7.5.1g.  which 
apply  to  the  Control  Room  Ventilation 
System;  page  3/4  7-17.  in  Surveillance 
Requirements  4.7.5.lb.4,  4.7.6.1d.3, 
4.7.6.1e.  4.7.6.1f.  which  apply  to  the 
Auxiliary  Building  Safeguards  Air 
Filtration  System;  pages  3/4  9-14  and  3/ 
5  9-15,  in  Surveillance  Requirements 
4.9.12b.4,  4.9.12e  and  4.9.12f  which  apply 
to  the  Fuel  Handling  Ventilation  System; 
on  pages  B  3/4  7-13,  which  provides  the 
basis  to  support  Specifications  3.4.7.5 
and  3.4.7.6;  and  B  3/4  9-3,  which 
provides  the  basis  for  Specification  3/ 
4.9.12  change  the  applicable  standards 
from  "ANSI  Standard  N510-1975"  to 
"ANSI  Standard  N510-1980." 

148.  Page  3/4  7-26,  ACTION  items  a 
and  b  in  Specification  3.7.9.1  are 
changed  to  remove  the  requirements  to 
submit  Special  Reports  pursuant  to 
Specification  6.9.2  when  portions  of  the 
Fire  Suppression  Water  System  are 
inoperable. 

149.  Page  3/4  7-27,  Surveillance 
Requirement  4.7.9.1,  add  reference  in 
item  c  to  footnote:  "'Except  valves 


which  are  located  inside  the 
containment  and  are  locked,  sealed,  or 
otherwise  secured  in  position.  These 
valves  shall  be  verified  in  the  correct 
position  during  each  COLD 
SHUTDOWN  except  such  verification 
need  not  be  performed  more  often  than 
once  per  92  days.",  after  "valve"  in  the 
first  line,  and  item  d  is  changed  to  "At 
least  once  per  6  months  by  performance 
of  a  system  flush  of  the  outside 
distribution  loop  to  verify  no  flow 
blockage." 

150.  Page  3/4  7-28,  in  Specification 
3.7.9.2,  delete  reference  to  pumps  "2  and 
3"  in  item  e,  and  insert  the  following  two 
additional  Spray  and/or  Sprinkler 
systems: 

"f.  Centrifugal  Charging  Pump  Area, 
and" 

"h.  Containment  Penetration  Area." 

151.  Pages  3/4  7-28,  3/4  7-30,  3/4  7-32. 
3/4  7-33  and  3/4  7-36,  in  ACTION  a  to 
Specifications  3.7.9.2,  3.7.9.3,  3.7.9.4, 
3.7.9.5  and  3.7.10,  all  of  which  refer  to 
fire  protection,  delete  the  requirement 
for  a  Special  Report  pursuant  to 
Specification  6.9.2  in  case  diverse 
portions  of  the  system  cannot  be 
restored  to  OPERABLE  status  within  14 
days. 

152.  Page  3/4  7-31,  Table  3.7-3  is 
replaced  by  a  revised  Table  3.7-3  which 
incorporates  the  COs  system  Unit  2 
data. 

153.  Pages  3/4  7-34  and  3/4  7-35, 
Table  3.7-14  is  replaced  with  a  revised 
Table  3.7-4  which  incorporates 
information  on  the  fire  hose  stations  for 
Unit  2. 

134.  Page  3/4  7-36,  the 
APPLICABILITY  statement  in 
Specification  3.7.10  is  changed  to 
"Whenever  the  equipntent  protected  by 
the  fire  barrier  penetrations  is  required 
to  be  OPERABLE.",  to  conform  to  the 
current  NRC  position  as  presented  in  the 
April  5, 1984  Regional  Appendix  R 
Workshop. 

155.  Page  3/4  7-37,  Specification  3.7.11 
is  changed  to  "3.7.11  the  temperature  of 
each  area  shown  in  Table  3.7.-5  shall 
not  be  exceeded  for  more  than  8  hours 
or  by  more  than  SO'F'. 

156.  Page  3/4  7-37,  in  Specification 
3.7.11.  the  format  of  ACTION  items  a 
and  b  is  changed,  and  ACTION  item  a  is 
revised  to  exempt  the  licensee  from  the 
provisions  of  Specifications  3.0.3  and 
3.0.4  when  the  temperature  limits  of 
Table  3.7-5  are  exceeded  in  one  or  more 
areas  for  more  than  8  hours. 

157.  Page  3/4  7-38,  revise  entry  15  in 
Table  3.7-5  to  indicate  that  the  Diesel 
Generator  No.  3  Room  is  common  to 
both  units. 

158.  Page  3/4  7-39,  in  Specification 
3.7.12  add  a  reference  to  footnote  "*The 
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Uf  IS  is  common  to  both  units"  after 
(UHS)  in  the  first  line. 

159.  Page  3/4  7-40,  in  Specification 
3.7.13  add  a  reference  to  footnote  "Both 
breakwaters  are  common  to  both  units" 
after  "(east  and  west)"  in  the  first  Hne. 

160.  Page  3/4  &-1.  Specification  3.8.1.1. 
the  footnote  is  changed  to 
••'OPFRABILITY  of  the  third  (common) 
diesel  generator  shall  include  the 
capability  of  functioning  as  a  power 
source  for  the  required  Unit  upon 
automatic  demand  from  that  Unit"  to 
make  it  unit  nonspecific. 

161.  Page  3/4  8-2.  Specification  3.8.1.1. 
ACTION  C.  add  "If  these  conditions  are 
not  satisfied  within  2  hours  be  in  at  least 
HOT  STANDBY  within  the  next  6  hours 
and  in  COLD  SHUTDOWN  within  the 
following  30  hours. 

162.  Page  3/4  8-3,  in  footnote to 

Surveillance  Requirement  4.8.1.1.2, 
replace  "for  Unit  1"  in  the  second  line 
with  "for  one  Unit"  and  "for  Unit  2"  in 
the  fourth  line  with    for  the  other  Unit" 
to  make  it  unit  nonspeciHc.  and  change 

footnote to  Surveillance 

Requirement  4.8.1.1.2  to    May  be  the 
associated  bus  in  the  other  llnit  if  that 
Unit  is  in  Mode  1,  2,  3  or  4". 

163.  Page  3/4  &-7,  the  second  line  in 
Surveillance  Requirement  4.8.1.1.4  is 
changed  to  "be  reported  as  a  Special 
Report  within  30  days  to  the 
Commsision  pursuant  to  Specification 
6.9.2". 

164.  Page  3/4  8-8,  the  last  sentence  in 
the  footnote  to  the  Table  4.8-1  is 
changed  to  "For  the  purpose  of  thi» 
schedule,  only  valid  tests  conducted 
after  the  completion  of  the 
preoperational  test  requirements  of 
Regulatory  Guide  1.108.  Revision  1. 
August  1977  shall  be  included  in  the 
computation  of  the  "last  100  valid  tests ". 

165.  Page  3/4  8-11,  in  Specification 
3.8.1.2.  item  b.3)  is  deleted,  and  item  b.2) 
is  changed  to  "One  supply  train  of  the 
Diesel  Fuel  Oil  Storage  and  Transfer 
System  with  8000  gallons  of  fuel  in 
addtion  to  the  fuel  required  for  the  other 
Unit"  to  make  it  unit  nonspecific. 

166.  Page  3/4  8-11.  in  Surveillance 
Requirement  4.8.1.2  the  last  line  is 
changed  to  ".  .  .  for  ESF  timers,  b.6), 
b.7).b.l0)  and  bill" 

167.  Page  3/4  8-12.  Specification 
3.8.2.1d.  e.  f.  g.  h.,i.  j.  k.  I.  m.  n.  o.  which, 
is  reference  to  onsite  power  distribution, 
describe  the  electric  busses  that  must  be 
energized,  delete  the  "1"  immediately 
following  the  words  "Bank"  and  "Bus", 
to  make  the  statements  applicable  to 
both  units. 

168.  Page  3/4  8-12.  Specification 
3.8.2.1.  at  the  end  of  items  m.  n.  and  o. 
add  "and  its  associated  full  capacity 
charger". 


169.  Page  3/4  &-12a.  after  "associated 
Battery  Bank"  in  the  first  and  second 
lines  of  ACTION  item  c  of  Specification 
3.8.2.1  add  "and  full-capacity  charger". 

170.  Page  3/4  8-13,  add  "and  full- 
capacity  charger"  at  the  end  of  item  c  of 
Specification  3.8.2.2. 

171.  Page  3/4  8-15,  in  Surveillance 
Requirement  4.8.3.1,  items  b.2)  and  c.3). 
replace  "250  micro-ohms"  with  "150  x 
10"*ohm*"  and  add  the  footnote  "*The 
resistence  of  cell-to-cell  connecting 
cables  does  not  have  to  be  included." 

172.  Page  3/4  8-16.  Surveillance 
Requirement  4.8.3.1.  Table  4.8.3,  in 
footnote  (b)  replace  "5  amps"  with  "2 
amps '. 

173.  Page  3/4  8-15.  Surveillance 
Requirement  4  8.3.1  item  e,  which 
addresses  the  60  month  surveillance  test 
to  verify  battery  capacity,  insert 
"required  by  Specification  4.8.3.1:"  after 
"service  test". 

174.  Page  3/4  8-15.  Surveillance 
Requirement  4.8.3.1  item  f  the  first  and 
second  lines  are  changed  to  "At  least 
once  per  18  months  during  shutdown  by 
giving  performance  discharge  tests  of 
battery  capacity  to  any  battery  that 
shows  .  .  .". 

175.  Page  3/4  8-18.  in  Surveillance 
Requirement  4.8.4.1.  item  1.  replace 
"CHANNEL  FUNCTIONAL"  with  "TRIP 
ACTUATION  DEVICE 
OPERATIONAL". 

176.  Pages  3/4  8-19,  3/4  8-20  and  3/4 
8-21.  Specification  3.8.4.1.  Table  3.8.1. 
for  all  components  identified  by  a  two- 
digit  designation  (e.g.  SI  pump  11  and 
Accumulator  14),  delete  the  first  "1",  to 
make  the  data  in  the  table  applicable  to 
both  units.  Add  a  footnote  *  indicating 
that  FCV-601  is  common  to  both  units. 

177.  Page  3/4  8-22  through  3/4  8-26.  a 
new  Specification  3.8.4.2.  and 
corresponding  Surveillance  Requirement 
4.8.4.2.  wliich  apply  to  Containment 
Penetration  Conductor  Overcurrent 
Protective  Devices  is  added. 

178.  Page  3/4  9-1.  Specification  3.9.1. 
delete  "With  the  reactor  vessel  head 
closure  bolts  less  than  fully  tensioned  or 
with  the  head  removed."  in  the 
introductory  statement. 

179.  Page  3/4  9-2.  Surveillance 
Requirements  4.9.2  items  b  and  c  are 
changed  to  "An  ANALOG  CHANNEL 
OPERATIONAL  TEST  .  .  ." 

180.  Page  3/4  9-6.  Surveillance 
Requirements  4.9.6.1  and  4.9.6.2.  which 
apply  to  the  manipulator  crane  and 
auxiliary  hoist  during  refueling 
operations,  respectively,  in  the  third  line 
of  each  replace  "to  the  start  of  such 
operations"  with  "to  removal  of  the 
reactor  vessel  head". 

181.  Page  3/4  9-7.  Specification  3.9.7. 

delete  the  reference  to  footnote and 

the  footnote. 


182.  Page  3/4  9-7.  Specification  3.9.7, 
the  existing  ACTION  becomes  ACTION 
item  "a",  and  a  new  ACTION  item  b  is 
added  as  "b".  The  provisions  of 
Specification  3.0.3  and  3.0.4  are  not 
applicable. 

183.  Page  3/4  9-fl.  delete  Surveillance 
Requirement  4.9.8.1.1  "The  required  RHR 
trains  shall  be  demonstrated  OPERABLE 
pursuant  to  Specification  4.0.5"  and 
renumber  tht  next  surveillance 
requirement  to  "4.9.8.1". 

184.  Page  3/4  9-9.  Specification  3.9.8.2, 
add  a  reference  to  footnote  "*"  at  the 
end  of  the  statement,  add  a  new 
footnote  "*  ■  Prior  to  initial  criticality, 
the  RHR  train  may  be  removed  from 
operation  for  up  to  1  hour  per  8-hour 
period  during  performance  of  CORE 
ALTERATIONS  in  the  vicinity  of  the 
reactor  vessel  hot  legs". 

185.  Page  3/4  9-9.  change  Surveillance 
Requirement  4.9.8.2  to  "At  least  one 
RHR  loop  shall  be  verified  in  operation 
and  circulating  reactor  coolant  at  a  flow 
rate  greater  than  or  equal  to  3000  gpm  at 
least  once  per  12  hours." 

186.  Page  3/4  9-10.  Specification  3.9.9. 
the  existing  ACTION  becomes  ACTION 
item  a  and  "The  provisions  of 
Specification  3.0.4  are  not  applicable"  in 
the  last  sentence  is  deleted,  and  a  new 
ACTION  item  b.  "b.  The  provisions  of 
Specifications  3.0.3  and  3.0.4  are  not 
applicable"  is  added. 

187.  Page  3/4  9-11.  in  Specification 

3.9.10,  change  the  APPLICABILITY 
statement  to  "During  movement  of  fuel 
assemblies  or  control  rods  within  the 
containment  when  either  the  fuel 
assemblies  being  moved  or  the  fuel 
assemblies  seated  within  the  reactor 
vessel  are  irradiated  while  in  MODE  6." 

188.  Page  3/4  9-11.  in  Surveillance 
Requirement  4.9.10  delete  "within  the 
reactor  vessel"  at  the  end  of  the 
requirement. 

189.  Page  3/4  9-12,  in  Specification 

3.9.11,  the  existing  ACTION  becomes 
ACTION  item  a  and  "above"  is  inserted 
before  "specification"  in  the  first  line, 
and  a  new  ACTION  item  b.  "b.  The 
provisions  of  Specification  3.0.3  and 
3.0.4  are  not  applicable."  is  added. 

190.  Page  3/4  9-13.  Specification 

3.9.12,  ACTION  item  c  is  changed  to 
"The  provisions  of  Specifications  3.0.3 
and  3.0.4  are  not  applicable." 

191.  Page  3/4  9-16,  Specification  3.9.13 
is  changed  to  "No  spent  fuel  shipping 
cask  handling  operation  near  the  spent 
fuel  pool  (i.e.,  any  movement  of  a  cask 
located  north  of  column  line  12.9  for 
Unit  1  or  south  of  column  line  23  1  for 
Unit  2)  shall  be  performed  unless  spent 
fuel  in  all  locations  in  Racks  5  and  6  has 
decayed  for  at  least  1000  hours  since 
shutdown." 


Federal  Register  /  Vol.  50.  No. 


117  /  Tuesday.  June  18.  1985  /  Notices 


25359 


192.  P:jge  3/4  10-1.  in  Surveillance 
Rfquirumenls  4.10.1.1  and  4.10.1  2.  add 
"rontroi"  between  "full-length"  and 
"rod". 

193.  Page  3/4  10-2,  editorial  changes 
in  Surveillance  Retjuirenicnts  4.10.2.1 
and  4.10.2.2  are  made. 

I'M.  Page  3/4  10-3.  in  Surveillance 
Requirrmenf  ^10.3.2.  replace  "a 
CHANNEL  FUNCTIONAL  TEST"  with 
an  ANALOG  CHANNEL 
Ul'ERA  riONAL  TEST". 

195.  Page  3/4  10-4.  Rcbnical 
Specification  3/4.104,  which  addresses 
Special  Test  Exceptions  for  RCS  loops 
during  natural  circulation  tests  is 
deleted. 

196.  Page  3/4  10-5,  Specification 

3  10.5,  item  a  is  incorporated  into  the 
inL^jduclory  statement,  item  b  and  the 
applicable  footnote  are  deleted;  add 
'  iind  during  surveillance  of  digital 
position  indication  for  OPHRABILITY" 
to  the  APPLICABILITY,  and,  to  account 
for  the  deletion  of  Technical 
Specification  3/4 10.4  (see  195  above), 
redesignate  this  Specification  to  3.10.4, 
and  the  corresponding  Surveillance 
Requirements  lO  4.10.4. 

197.  Page  B  3/4  0-1.  add  to  the 
introductory  paragraph  'In  the  event  of 
a  disagreement  between  the 
requirements  in  these  Technical 
Specifications  and  those  stated  in  the 
applicable  FEDERAL  KF.CUL\T1(jN  or 
ACT,  the  requirements  stated  in  the 
applicable  FEDERAL  REGULATION  or 
ACT  shall  take  precedence  and  shall  be 
met  except  where  a  specific  exemption 
to  the  Regulation  has  been  granted  in 
the  Technical  Specifications  or  Facility 
License."  ^ 

198.  Page  B  3/4  0-1,  in  Bases  for 
Specification  3.0.3,  information  is  added 
to  provide  additional  guidance  to 
understand  how  to  consider  the  time 
alloted  in  ACTION  statements  to  initiate 
and  complete  a  reduction  in  Operational 
Modes,  particularly  for  those 
circumstances  not  specifically  provided 
for  in  ACTIONS. 

199.  Page  B  3/4  0-1,  a  new  Bases  to 
support  the  addition  of  Specification 
3.0.5,  '3.0  5  This  specification  delineated 
the  appiicabilily  of  each  specification  to 
Unit  1  and  Unit  2  operation."  is  added. 

200.  Page  B  3/4  0-2,  in  Bases  for 
Siirvetllance  Requirement  4.0.3,  a 
clarification  of  how  inoperability  can  be 
determined,  and  the  timing  of 
surveillance  requirements,  and  the 
corresponding  ACTION  statements,  is 
added. 

201.  Page  B  3/4  0-3,  a  new  Bases  to 
support  the  addition  of  Specification 
4.0.8:  •■4.0.6  This  specification  delineates 
the  applicability  of  the  surveillance 
activities  to  Unit  1  and  Unit  2 
operations."  is  added. 


202.  Page  B  3/4  1-2,  in  the  Bases  for 
Specification  3/4.1.1.4.  delete  item  (3) 
"the  P-12  interlock  is  above  its 
setpoint".  and  renumber  subsequent 
items. 

203.  Page  B  3/4  1-2,  in  the  Bases  for 
Sprcification  3/4.1.2,  insert  "Boron" 
ahead  of  Injecl:!;n  System  '  in  the  first 
line  of  the  third  paragraph. 

2*14.  Page  B  ili  1-3.  in  Bases  for 
Specification  3/  i.1.3,  add  to  the  first 
par:igr  )ph,  "Group  Demand  position  can 
be  determined  from  (1)  the  group  step 
counters,  (2)  the  plant  computer,  nr  (3) 
for  control  rods,  and  P  to  A  Converter  at 
the  rod  control  cabinet. " 

205.  Page  B  3/4  2-4,  correct  a 
typographical  error  in  the  Basf's  for 
Specifications  3/4.2.2  and  3/1.2.3,  Item 
1.,  and  by  changing  "  ±13  steps  '  to  read 
"±12  steps." 

208.  Page  B  3/4  2-4.  in  Buses  for 
Specifications  3/4.2.2  and  3/4.2.3.  which 
support  hot  channel  factor  limits,  in  the 
bottom  paragratih:  u^place  "Ri"  by  "R" 
in  the  lirst  line,  and  delete  "R.  as 
defined,  allows  for  the  inclusion  of  a 
penalty  fo:  Rod  Bow  on  DNBR  Only."  in 
lines  5  and  6. 

207.  Page  B  3/4  2-5.  in  the  Bases  for 
Specifications  3/4.2.2  and  3/4.2.3 
change  the  existing  paragraph  to  "Fuel 
rod  bowing  reduces  the  value  of  DNB 
ratio.  Credit  is  available  to  offset  this 
reduction  in  the  generic  margin.  The 
generic  margin  totaling  9.17i  DNBR  is 
derived  from  the  difference  between  the 
design  and  required  values  on  the 
following  iterr-s:  (a)  design  DNBR  limit, 
(bj  xiid  spacing  multiplier,  (c)  thermal 
diffusi(<n  coefficient,  (d)  DNBR  spacer 
factor  multiplier  and  (e)  pitch  reduction. 
The  rod  bow  penalty  is  calculated  with 
the  method  described  in  WCAP-8691. 
Revision  1,  and  is  completely 
compensated  by  the  available  margin  of 
9.1*",  and  replace  "Specification 
6.9.1.14"  in  the  bottom  paragraph  with 
"Specification  6.9.1.8. " 

20a.  Page  B  3/4  2-6.  in  the  Bases  foi 
Specification  3/4-2.4  delete  "A  limiting 
tilt  of  1.025  can  be  tolerated  before  the 
margin  for  uncertainly  in  F^  is 
depleted."  in  the  second  paragraph. 

209.  Page  B  3/4  3-1.  in  the  Bases  for 
Specifications  3/4.3.1  and  3/4.3.2,  delete 
item  (12)  at  the  end  of  the  third 
paragraph. 

210.  Page  B  3/4  3-3,  in  the  Bases  for 
Specification  3/4.3.3.3,  change  the  last 
two  Unes  to  ".  .  .  .  pursuant  to 
Appendix  A  of  10  CFR  Part  100.  The 
instrumentation  is  consistent  with  the 
recommendations  of  Regulatory  Guide 
1.12,  "Instrumentation  for  Earthquakes," 
April  1974." 

211.  Page  B  3/4  3-3,  in  the  Bases  for 
Specification  3/4.3.3.6.  replace  the  last 
two  lines  with  ".  .  .  is  consistent  with 


the  recommendations  of  Regulatory 
Guide  1.97.  Revision  3,  "Instrumentation 
for  Light-Water-Cooled  Nuclear  Power 
Plants  to  Assess  Plant  Conditions 
During  and  Following  an  Accident." 
May  1983,  and  NUREG-0737. 
"Clarification  of  TMl  Action  Plan." 
November  1980." 

212.  Page  B  3/4  4-2,  in  the  Bases  for 
Specification  3/4.4.2.,  add  "In  addition, 
the  Overpressure  Protection  System 
(relief  valves)  provides  a  diverse  means 
of  protection  against  RCS 
overpressurization  at  low  ^ 
temperatures, '  at  the  end  of  the  top 
paragraph. 

213.  Page  B  3/4  4-3.  in  the  Bases  for 
Specification  3/4.4.5.  in  the  bottom 
paragraph,  change  the  reporting 
reqiiiremenls  to  ".  .  .  these  results  will 
be  reported  to  the  Commission  as  a 
Special  Report  pursuant  to  Specification 
6.9  2  prior  to  .  .  ." 

214.  Page  B  3/4  4-4,  in  the  Bases  for 
Specification  3/4.4.6.2,  Operational 
Leakage,  are  modified  administratively 
and  two  paragraphs  at  the  end  are 
irserfcd  addressing  the  importance  of 
leakage  through  the  RCS  pressure 
isolation  valves,  as  part  of  IDENTIFIED 
LEAKAGE. 

215.  Page  0  3/4  4-5  and  B  3/4  4-6.  the 
Bases  for  Specification  3/4.4.8.  are 
modified  administratively,  and  two 
p.ifagraphs  are  inserted  before  the  last 
paragraph  to  explain  the  reasons  for 
excluding  radioiodines  from  the 
datarmination  of  gross  specific  activity 
and  the  average  disintergration  energy, 
and  the  allowable  time  of  2  hours 
between  sample  and  completing  the 
initial  analysis. 

216.  Page  B  3/4  4-6  to  B  3/4  4-11,  the 
Bases  for  Specification  3/4.4.9.  is  revised 
administratively:  "Unit  1"  is  added  to 
the  Title  of  Table  B  3/4  4-la  to 
accommodate  introducing  Table  B  3/4 
4-lb,  which  is  the  equivalent  table  for 
Unit  2:  deleting  Tables  B  3/4.4-1  c,  B  3/ 
4.4-ld,  and  B  3/4.4-2,  which  are  not 
referred  to  in  the  text;  and  adding  a  new 
Figure  B  3/4.4-2. 

217.  Page  B  3/4  -12,  in  the  Bases  for 
Specification  3/4.4.9,  replace  the  second 
paragraph  with  "The  fracture  toughness 
testing  of  the  ferritic  materials  in  the 
reactor  vessel  were  performed  in 
accordance  '.vith  the  1966  Edition  for 
Unit  1,  and  1968  Editioirfor  Unit  2,  of  the 
ASME  Boiler  and  Pressure  Vessel  Code. 
Section  III.  These  properties  aie  then 
evaluated  in  accordance  with  the  NRC 
Standard  Review  Plan,  ".  In  the  third 
paragraph,  change  the  third  line  to 

".  .  .6    effective  full  power  years  of 
service  life.  The  6  EFPY  service  .  .  .".  In 
the  fourth  paragraph  change  the  second 
line  to  ".  .  .  are  shown  in  Table  B  3/4.4- 


23360 


Federal  Register  /  Vol.  50,  No.  117  /  Tuesday,  June  18,  1985  /  Notices 


la  for  Unit  1  and  Table  B  3/4.4-lb  for 
Unit  2  Reactor  .  .  ."  In  line  5.  replace 
"and  copper  content"  with  "copper  and 
phosphorous  content."  and  in  lines  6.  7 
and  8.  replace  the  reference  with  "The 
largest  value  of  Delta  RT  m>t  computed 
by  either  the  Regulatory  Guide  1.99 
Trend  Curves  from  the  Regulatory  Guide 
1.99.  Revision  1.  "Effects  of  Residual 
Elements  on  Predicted  Radiation 
Damage  to  Reactor  Vessel  Materials:  or 
the  Wcstinghouse  Copper  Trend  Curves 
shown  by  Figure  B  3/4.4.2."  In  the  last 
line  of  this  paragraph  also  change  "4.5 
EFPY  ■  to  "6  EFPY  •  as  the  limiting 
service  life  for  Delta  RTsdt 
determination.  In  the  last  paragraph, 
insert  a  sentence  defining  the  "lead 
factor"  as  it  applies  to  the  reactor  vessel 
material  surveillance  program. 

218.  Page  B  3/4  4-13  and  B  3/4  4-16.  in 
the  Bases  for  Specification  3/4.4.9. 
delete  the  reference  to  "WCAP-7924A" 
in  the  top  paragraph  of  page  B  3/4  4-13. 
and  delete  the  top  paragraph,  and  insert 
a  new  section  to  support  the  provisions 
used  for  'low  temperature  overpressure 
protection"  on  page  B  3/4  4-16. 

219.  Page  B  3/4  5-2.  in  the  Bases  for 
Specifications  3/4  5.2  and  3/4.5.3.  the 
top  and  next  two  paragraphs  are 
reversed. 

220.  Page  B  3/4  6-1.  editorial  changes 
are  made  in  the  Bases  for  Specification 
3/4.6.1.  and  the  Bases  for  Specification 
3/4.6.1.4.  is  changed  to  "The  maximum 
peak  pressure  expected  to  bebbtained 
from  a  LOCA  e\ent  is  46.91  psig..  This 
include  the  limit  of  0.3  psig  for  initial 
positive  containment  pressure.  The  total 
pressure  is  less  than  design  pressure 
and  is  consistent  with  the  safety 
analysis." 

221.  Page  B  3/4  6-2.  change  the 
containment  maximum  pressure  in  the 
Bases  for  Specification  3/4.6.1.6  to 
"46.91  psig." 

222.  Page  B  3/4  ft-3.  update  the 
reference  to  Regulatory  Guide  1.7  to 
"control  of  Combustible  Gas 
Concentrations  in  Containment 
Following  a  Loss-of-Coolant-Accident". 
Revision  2.  November  1978." 

223.  Page  B  3/4  7-2.  perform  the 
following  administrative  changes:  Bases 
for  Specification  3/4.7.1.2.  in  the  second 
paragraph,  line  1.  insert  "motor"  after 
"electric":  Bases  for  Specifications  3/ 
4.7.1.4.  in  line  1.  insert  "coolant"  after 
"secondary",  replace  "limits"  in  line  3 
by  "dose  guideline  values."  "primary" 
by  "reactor"  in  line  4.  and  "accident"  by 
"safety"  in  the  last  line. 

224.'Page  B  3/4  7-3.  in  the  Bases  for 
Specification  3/4.7.4  replace  "accident 
conditions  within  acceptable  limits." 
with  "safety  analysis." 

225.  Page's  3/4V-6.  in  the  Basis  for 
Specification  3/4.7.8.  replace  the 


reference  to  "10  CFR  70.39(c)"  in  the 
second  line  with  "10  CFR  70.39(a)(3)." 

226.  Page  B  3/4  7-7.  Bases  for 
Specification  3/4,7.9,  which  addresses 
OPERABILITY  requirements  for  fire 
suppression  systems,  delete  the  last 
sentence.  "The  requirement  for  a 
twenty-four  hour  report  to  the 
Commission  provides  for  prompt 
evaluation  of  the  acceptability  of  the 
corrective  measures  to  provide  adequate 
fire  protection  capability  for  the 
continued  operation  of  the  nuclear 
plant." 

227.  Page  B  3/4  8-1.  under  Bases  3/ 
4.8.1.  3/4.8.2.  and  3/4.8.3.  reword  the 
information  on  Third  Diesel  Generator 
testing  to  make  it  unit  nonspecific  by 
changing  from  ".  .  .  from  Unit  2  is 
maintained  during  surveillance  testing 
on  Unit  1.  then  the  third  (common) 
Diesel  Generator  Unit  shall  be 
considered  to  be  OPERABLE  for  Unit  2." 
to  ".  .  .  from  one  Unit  is  maintained 
during  surveillance  testing  on  the  other 
Unit,  then  the  third  (common)  Diesel 
Generator  Unit  shall  be  considered  to  be 
OPERABLE  for  that  Unit." 

228.  Page  B  3/4  8-2.  in  the  Bases  for  3/ 
4  8.4,  additional  information  is  provided 
to  support  the  provisions  added  to 
protect  containment  electrical 
penetrations  and  penetration 
conductors,  and  the  Surveillance 
Requirements  applicable  to  lower 
voltage  circuit  breakers. 

229.  Page  B  3/4  9-1.  at  the  end  of  the 
B^ses  for  Specification  3/4.9.1..  replace 
"accident  analysis"  with  "safety 
analysis". 

230.  Page  B  3/4  9-2,  in  the  Bases  for 
Specification  3/4.9.7.  replace  "SPENT 
FUEL  STORAGE"  in  the  title  by  "FUEL 
HANDLING". 

231.  Page  B  3/4  9-3,  at  the  end  of  the 
Bases  for  Specification  3/4.9.13  add  "the 
location  of  Racks  5  and  6  is  shown  in 
Figure  9.1-2  of  the  FSAR." 

232.  Page  B  3/4  10-1.  the  Bases  for 
Specification  3/4.10.4  is  deleted. 

233.  Page  5-1.  delete  "The  Reactor" 
and  "building"  from  the  first  line  in 
Specification  5.2.2. 

234.  Page  ."i-S.  replace  Specification 
5.4.2  with  "The  total  water  and  steam 
volume  of  the  reactor  coolant  system  is 
"12,811  ±100  cubic  feet  at  a  nominal  T„, 
of  576TforUnit  1  of  12.903  ±100  cubic 
feet  at  a  nominal  T,,,  of  576'F  for  Unit 
2." 

235.  Pages  6-1  through  6-25.  replace 
"unit"  with  "plant"  throughout 
Specification  6.0.  Administrative 
Controls,  and  on  pages  6-6  and  6-8 
delete  the  heading  "AUTHORITY". 

236.  Pages  6-2.  Specification  6.2.1. 
Figure  6.2-1.  Offsite  Organization, 
replace  "on  site"  by  "plant."  delete  the 
position  of  "Manager.  Nuclear  Plant 


Operations";  "Technical  Assistant  to 
Vice  President.  Nuclear  Power 
Generation",  and  "Quality  Assurance 
Engineer,  become  "Manager,  Nuclear 
Operations  Support"  and  "Director. 
Quality  Support,"  respectively.  Figure 
6.2.2  Plant  Organization,  replace 
"Technical  Assistant  to  Vice  President" 
and  "Quality  Assurance  Engineers"  with 
"Manager,  Nuclear  Operations  Support" 
and  "Director,  Quality  Support", 
respectively. 

237.  Page  6-5.  in  Specification  6.2.3.1. 
insert  the  statement  in  Specification 
6.2.3.4:  "The  OSRG  shall  make  detailed 
recommendations  for  revised 
procedures,  equipment  modifications, 
maintenance  activities,  operations 
activities  or  other  means  of  improving 
plant  safety  to  the  Manager.  Nuclear 
Operations  Support."",  which  is  deleted 
from  its  original  location  as  Section 
6.2.3.4  on  page  6-6. 

238.  Page  6-6.  Specification  6.3.1  is 
redesignated  "6.3".  revised  editorially, 
and  the  minimum  qualifications  for 
licensed  operator  and  senior  ojberafors 
are  introduced. 

239.  Page  6-6.  delete  "identified  by  the 
OSRG"  at  the  end  of  Specification  6.4.1. 

240.  Page  6-7.  Specification  6.5.1.6. 
replace  "Manager  of  Nuclear  Plant 
Operations"  with  "Vice-President. 
Nuclear  Power  Generation"  in  item  c. 
and  item  f  with  '"Review  of  all 
REPORTABLE  EVENTS". 

241.  Page  6-8  in  Specification  6.5.1.8, 
replace  "Manager  of  Nuclear  Plant 
Operations "  with  "Vice-President 
Nuclear  Power  Generation",  and  delete 
"Chairman  of. 

■y    242.  Page  6-9.  add  to  Specification 
lv.5.2.1,  "The  GONPRAC  shall  report  to 
and  advise  the  Executive  Vice  President, 
Facilities  and  Electric  Resources 
Development,  on  those  areas  of 
responsibility  specified  in  Sections 
6.5.2.7  and  6.5.2.8."  at  the  end,  and 
delete  it  from  its  original  location  as 
entry  6.5.2.9. 

243.  Page  6-9,  in  Specification  6.5.2.2. 
which  lists  the  composition  of 
GONPRAC.  replace  "Project  Manager. 
Diablo  Canyon"  with  ""Manager.  Nuclear 
Engineering  and  Construction  Services," 
replace  "Technical  Assistant  to  the  Vice 
President.  Nuclear  Power  Generation" 
with  Director.  Nuclear  Administration 
and  Support  Services,"  replace 
"Manager.  Nuclear  Plant  Operations." 
with  "Assistant  to  the  Vice  President, 
Nuclear  Power  Generation."  add 
"Manager.  Nuclear  Operations  Support." 
and  "Director,  Nuclear  Regulatory 
Affairs."  as  members  of  GONPRAC  to 
refiect  organizational  changes  and 
delete  the  footnote. 
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244.  Page  6-10  in  Specification  6.5.2.7, 
change  item  g.  to  all  "ALL 
REPORTABLE  EVENTS"  and  replace 
item  i.  with  "Reports  and  meeting 
minutes  of  the  Plant  Staff  Review 
Committee  and  the  Onsite  Safety 
Review  Group." 

245.  Page  6-12.  Specification  6.8,  in  the 
title  "OCCURRENCE"  is  replaced  with 
"EVENT"  and  the  specification  is 
revised  to  incorporate  the 
REPORTABLE  EVENT  requirements  and 
clarify  the  role  of  the  PSRC  and 
GONPRAC,  and  reflect  organization 
changes. 

246.  Page  6-12.  Specification  6.7,  is 
modified  to  reflect  organization  changes 
and  administrative  changes  to  be  taken 
when  safety  limits  are  violated. 

247.  Page  6-13.  change  items  b  through 
g  in  Specification  6.8.1  to 

"b.  The  emergency  operating 
procedures  required  to  implement  the 
requiremens  of  NUREG-0737  and 
Supplement  1  to  NL'REG-0737  as  stated 
m  Generic  Letter  No.  82-33. 

c.  Security  plan  implementation, 

d.  Emergency  plan  implementation, 

e.  PROCESS  CONTROL  PROGRAM 
implementation, 

f.  ODCP  and  ERMP  implementation, 
and 

g.  Quality  Assurance  Program  for 
effluent  and  environmental  monitoring." 

248.  Page  6-15,  in  Specification  6.9.1, 
"AND  REPORTABLE  OCCURRENCES" 
is  deleted  from  the  title,  "Director"  is 
replaced  with  "Regional  Administrator" 
and  "Inspection  and  Enforcement"  with 
"the  NRC":  and  the  date  for  submittal  of 
the  Annual  Reports  is  changed  to  March 
31  in  Specification  6.9.1.4. 

249.  Pages  6-19,  6-20  and  6-21,  to 
reflect  new  reporting  requirements  and 
the  LER  system  Specifications  6.9.1.11, 
6.9.1.12  and  6.9.1.13  are  deleted,  and 
Specification  6.9.1.14  which  is  revised 
administratively,  is  redesignated  as 
"6.9.1.8." 

250.  Page  6-22,  change  item  c  to  "ALL 
REPORTABLE  EVENTS"  in 
Specific'itioneiO.l. 

25\.  All  Technical  Specifications  are 
revis.id  to  correct  typographical  errors 
(e.g.,  replacing  "1"  by  "1",  KV  by  kv  and 
"GPM"  by  "gpm "  throughout),  and 
conform  to  updated  nomenclature  (e.g.. 
replacing  "percent"  by  "%,"  "sees"  by 
"s,"  "square  feet"  by  "ft  V  use  of 
scientific  notation,  and  spelled  out 
numbers  by  digits  when  referring  to 
surveillance  time  intervals),  and 
notation  changes  (e.g.,  replacing  il,  ii), 
iii) ...  by  1),  2).  3) ...  in  page  3/4  4-19; 
a,  b,  c.  d,  and  e  by  1,  2,  3.  4,  5  on  page  3/ 
4  7-3.  Table  3.7-3:  (a),  (b)  and  (c)  by  (4). 
(5),  and  (6)  on  page  b,  c,  .  .  .by  1,  2,  3. 
.  .  .  and  1,  2,  3. .  .  .  by  a,  b,  c, .  .  .on 
page  3/4  11-2,  Table  4.11-1  and  page  3/4 


11-9,  Table  4.11-2;  a.  b,  c,  d,  by  1,  2.  3,  4 
on  page  B  3/4  2.4.  Bases  for 
Specifications  3/4.2.2.  3/4.2.3,  and 
floating  notation  by  decimal  notation  on 
part  page  3/4  12-5.  Table  3.12-2  and 
page  3/4  12-6,  Table  4.12-1). 

252.  Pages  3-1  through  3-13  and  page 
B  3/4  3-1.  revise  Section  3/4.3.1.  Reactor 
Trip  System  instrumentation,  which 
specifies  the  surveillance  .test 
requirements  for  the  Reactor  Trip 
System  Instrumentation  channels  and 
interlocks  and  the  automatic  trip  logic. 
The  changes  incorporate  new 
surveillance  requirements  as 
recommended  by  WCAP-10271. 
Specifically,  the  proposed  changes 
increase  the  surveillance  intei-vals  of  the 
Reactor  Trip  System  and  time  that  an 
inoperable  Reactor  Trip  System  analog 
channel  may  be  maintained  or  bypassed 
to  allow  the  testing  of  another  channel. 

253.  Page  3/4  3-44,  Surveillance 
Requirement  4.3.3.31,  Table  4.3-4, 
Seismic  Monitoring  Instrumentation 
Surveillance  Requirements,  add  the 
requirement  to  perform  a  channel 
calibration  in  accordance  with  ANSI/ 
ANS-2.2-1978  each  refueling  outage  for 
the  triaxial  peak  accelographs  and  the 
triaxial  response-spectrum  recorders. 

254.  Page  3/4  3-52,  Specification 
3.3.3.6,  Table  3.3-10.  Accident 
Monitoring  Instrumentation,  for  the 
PORV  Position  Indicator,  change  the 
required  number  of  channels  from  1/ 
valve  to  2/valve  as  a  requirement  for 
backup  instrumentation.  Add  footnotes 
to  identify  indication  as  one  direct, 
stem-mounted  indicator  per  valve  and 
one  common  temperature  element. 

255.  Page  3/4  7-1.  Specification  3.7.1.1, 
Turbine  Cycle  Safety  Valves,  delete 
Action  b.,  which  allows  a  maximum  of 
19  main  steam  line  safety  valves  to  be 
made  inoperable  in  Mode  3  to  permit 
insitu  testing  of  the  OPERABLE  safety 
valve. 

256.  Page  3/4  7-18,  Surveillance 
Requirement  4.7.7.1,  Snubber 
Surveillance,  change  "in  lieu  of  to 
"and"  in  the  introductory  .statement, 
thus  requiring  each  sr.::i^ber  to  be 
demonstrated  OPERABLE  by 
performance  of  both  the  augmented 
inservice  program  (described 
subsequently  in  Surveillance 
Requirement  4.7.7.1)  and  the 
requirements  of  Specification  4.0.5. 

Other  changes  are  aimed  at  obtaining 
uniformity  of  format  throughout,  such  as: 
replacing  "see  1  .  .  ."  with  "See  item  1 
.  .  ."  in  entries  3a. 20.  3c.3)  and  6e  of 
Tables  3.3-3.  3.3-4  and  4.3-2;  replacing 
"REPORTABLE  OCCURRENCE"  with 
"REPORTABLE  EVENT";  capitalizing 
the  first  letter  in  system  designations  or 
technical  terms  (e.g..  Reactor  Trip 
System.  Interlock  Setpoints,  Trip 


Setpoint,  Safety  Limits,  Low  Setpoint. 
Pressurizer  High  and  Low  Water  Level. 
Steam  Generator  Wafer  Level,  Low- 
Low.  Auxiliary  Feedwater  System, 
Steam/Feedwater  Flow  Mismatch.  Low 
Flow  Trip  Setpoint.  Underfrequei^cy  Trip 
Setpoint,  Seismic,  Safety  Injection, 
Moderator  Temperature  Coefficient, 
Refueling  Water  Storage  Tank.  Boric 
Acid  Storage  System.  Control  Rod  Drive 
System,  Control  Banks,  Interlock  Trip 
Setpoint,  Engineered  Safety  Features, 
High-High  Setpoint,  Alarm/Trip 
Setpoint,  Movable  Incore  Detection 
System,  Excore  Neutron  Flux  Detection 
System,  Control  Room  Ventilation 
System,  Turbine  Overspeed  Protection 
System,  Containment  Atmosphere, 
Particulate  Radioactivity  Monitoring 
System,  Containment  Fan  Cooler 
Collection  Monitoring  System.  Leakage 
Detection  Systems,  Containment 
Structure  Sump  Level,  Reactor  Cavity 
Sump  Level,  Residual  Heat  Removal. 
Centrifugal  Charging.  Safety  Injection. 
Containment  Spray  System.  Hydrogen 
Recombiner,  Main  Steam  Line  Isolation 
Valve,  Secondary  System,  Heal  Flux 
Hot  Channel  Factor,  Flowrate.  Nuclear 
Enthlpy  Rise  Hot  Channel  Factor.  Land 
Use  Census.  Steam  Dump  System  and 
Low-Low  T.vg);  and  capitalizing  defined 
terms  (e.g..  STARTUP.  SITE 
BOUNDARY  and  OPERABLE). 

Additional  format  modifications 
include  a  greater  use  of  abbreviations 
(e.g.,  Effective  Full  Power  Days  (EFPD) 
in  page  3/4  1-2,  Power  Operated  Relief 
Valve  (PORV),  Reactor  Coolant  System 
(RCS).  Moderator  Temperature 
Coefficient  (MTC),  Refueling  Water 
Storage  Tank  (RWST),  and  Axial  Flux 
Difference  (AFD):  breaking  up  Table 
4.8-2,  page  3/4  8-9  and  3/4  8-10.  into 
one  table  listing  ESF  Timers  (Table  4.8- 
2a)  and  one  for  Auto  Transfer  Timers 
(Table  4.8-26)  for  clarity:  modifying 
table  headings  (e.g..  Tables  3.3-3.  3  3-4, 
3  3-5,  3.3-7,  4.3-4.  3.3-8.  4.3-5.  3.3-12. 
4.3-8.  3.3-13.  4.3-9,  3.7-1,  3.12-1.  3.12-2 
and  4.12-1)  for  consistency  of  format,  to 
renumber  footnotes  to  agree  with  their 
order  in  the  text  (e.g..  Table  4.8-3.  page 
3/4  8-16),  and  deleting  "0"  after  a 
decimal  point  to  avoid  giving  the 
impression  of  greater  accuracy  than  is 
needed  (e.g.,  1.0  changes  to  1  and  2.0  to 
2).  Minor  editorial  changes  to  make  the 
Technical  Specifications  applicable  to 
both  units  (e.g.,  changing  the  footnote  in 
all  pages  to  "Diablo  Canyon-Units  1  and 
2")  are  also  incorporated. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 
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The  Commission  has  made  a  proposed 
ilttermindtion  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
rt^uiations  in  10  CFR  5U.92.  this  means 
that  operation  of  the  facility  \n 
.iccordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
signiHcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
mar]$in  of  safety. 

As  stated  above,  the  Commission 
proposes  to  determine  that  the  proposed 
chaiiges  do  not  mvolvc  significant 
hazards  consideration.  In  this  regard, 
the  Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  determming  whether  or  not  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (48  FR 
14870)  of  amendment  considered  not 
likely  to  involve  significant  hazards 
considerations.  The  examples  include: 
(i)  A  purely  administrative  change  to 
technical  specifications:  for  example,  a 
change  to  achieve  consistency 
throughout  the  technical  specifications, 
correction  of  an  error,  or  a  change  in 
nomenclature:  (ii)  A  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  technical  specifications: 
for  example,  a  more  stringent 
surveillance  requirement;  (iv)  A  relief 
granted  upon  demonstration  of 
acceptable  operation  from  an  operating 
restriction  that  was  imposed  because 
acceptable  operation  was  not  yet 
demonstrated.  This  assumes  that  the 
operating  restriction  and  the  criteria  tc 
be  applied  to  a  request  for  relief  have 
been  established  in  a  prior  review  apid 
that  it  is  justified  in  a  satisfactory  way 
that  the  criteria  have  been  met;  (vi)  A 
change  which  either  may  result  in  some 
increase  to  the  probability  or 
consequences  of  a  previously  analyzed 
accident  or  may  reduce  in  some  way  a 
safety  margin,  but  where  the  results  of 
the  change  are  clearly  within  all 
acceptable  criteria  with  respect  to  the 
system  or  component  specified  in  the 
Standard  Review  Plan:  for  example,  a 
change  resulting  from  the  application  of 
a  small  refinement  of  a  previously  used 
calculational  model  or  design  method: 
(vii)  A  ctiange  to  make  a  license 
conform  to  changes  in  the  regulations, 
where  the  license  change  results  in  ver>' 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations. 

The  proposed  changes  to  the 
Technical  Specifications  are  similar  to 
these  examples  in  that  they  are  either 


administrative  (i).  are  more  restrictive 
(ii).  grant  relief  upon  demonstration  of 
acceptable  operation  (iv).  are  within  the 
Standard  Review  Plan  acceptance 
criteria  (vi).  or  respond  to  changes  in 
regulations  (vii).  On  this  basis. 
Commission  proposes  that  these 
changes  do  not  involve  significant 
hazards  considerations.  The  following  is 
a  description  of  how  the  proposed 
change  items  are  similar  to  the  examples 
of  48  FR  14870.  (Note:  items  are 
enumerated  the  same  as  above). 

The  proposed  changes  in  the 
Technical  Specifications  for  the  items 
listed  below  are  for  eliminating 
typographical  errors,  correcting 
punctuation,  adjusting  nomenclature, 
additional  clarification,  improving 
consistency,  minor  changes,  and 
including  Unit  2  Specifications  as 
necessary  to  reflect  operation  of  Units  1 
and  2.  They  are  encompassed  by  the 
Commission's  example  (i)  of  actions  not 
likely  to  involve  significant  hazards 
considerations.  The  proposed  changes 
are  in  Items  1.  2.  3.  4.  5.  8.  a  10. 11. 12. 13. 
14. 15.  16.  17.  18.  19.  20,  21,  22,  23.  24,  25. 
26.  27.  28.  29.  30.  31.  32.  33.  34.  35.  36.  37. 
39.  40.  41.  42.  43.  44.  46.  47.  48.  50.  51.  52, 
54.  5(i.  57.  59,  60,  61.  62.  63.  64.  65.  66.  67, 
68.  70.  71.  72.  73,  74,  75,  76,  77.  78.  80.  81, 
82.  83.  84.  85.  86.  87.  89,  92.  95.  96.  97.  98, 
99.  100.  101,  102.  103. 104. 105. 108,  109. 
110.  111.  112.  113. 115.  117. 120.  122, 123. 
124. 125. 126. 127.130,  131.  134.  135, 136. 
137. 13a  139. 140. 142.  143. 144. 145. 146. 
147.  ^49. 150. 152?T53.  155. 156.  157.  158. 
159, 160. 162. 164. 165,  166.  167.  171. 173. 
175.  176.  178.  179,  180,  181.  182,  183,  188. 
187. 188.  189.  190.  191,  192.  193,  194,  196, 
197.  198. 199.  200,  201.  202.  203,  204,  205, 
37.209.  212.  214,  215.  216.  217.  218.  219, 
220.  221.  222,  223.  224.  227,  229,  230.  231. 
232.  233.  234,  235,  236.  237.  238.  239.  241, 
242.  243.  244.  245,  246,  247.  248.  249,  and 
251. 

Proposed  changes  45.  49.  65.  69.  73,  74, 
76.  93.  116, 120.  121. 132.  139.  141.  143. 
161,  164. 168.  169.  170, 172, 177,  185.  195. 
208.  228.  238.  253.  254.  255.  and  256 
introduce  additional  operational 
controls  and  restrictions,  surveillance 
testing  and  verification  requirements, 
and  more  restrictive  ACTION  items  than 
those  presenUy  included  in  the 
Technical  Specifications.  These 
proposed  changes  are  thus  similar  to 
example  (ii)  of  48  FR  14870  in  that  they 
provide  additional  restrictions  and 
controls  not  presently  included  in  the 
Technical  Specifications.  On  this  basis, 
the  Commission  proposes  to  determine 
that  the  changes  do  not  involve  a 
significant  hazards  consideration  since 
the  changes  incorporate  addition  of 
restrictions  and  controls  that  are  not 


currently  included  in  the  Technical 
Specifications. 

Proposed  changes  53.  55,  56.  58.  59.  60, 
61.  62,  63.  70.  71.  77,  94,  206,  207,  217.  and 
252  represent  a  request  for  relief  from  an 
operating  restriction,  control  or 
limitation  on  the  basis  that  acceptable 
operation  under  the  proposed  conditions 
has  been  demonstrated.  The  proposed 
changes  are  similar  to  example  (iv)  of  48 
F'R  14870.  in  that  the  original  restrictions 
had  been  imposed  because  acceptable 
operation  had  not  been  yet 
demonstrated,  and  are  thus  not  likely  to 
involve  a  significant  hazards 
consideration. 

The  proposed  changes  presented  in 
Items  3a  67.  79.  90.  91,  121. 12a  129.  154. 
174. 184, 196  and  217  constitute  changes 
to  previously  analyzed  occurrences,  but 
the  results  of  the  changes  are  clearly 
within  all  acceptable  criteria  with 
respect  to  the  system  or  the  component 
as  specified  in  the  Standard  Review 
Plan.  The  proposed  changes  are  thus 
similar  to  example  (vi)  of  48  FR  14870  of 
actions  not  likely  to  involve  a  significant 
hazards  consideration. 

The  proposed  changes  presented  in 
Items  7.  a  9,  88, 106. 107, 114.  lia  119. 
133. 140,  151. 154. 163,  210.  211.  213.  223, 
225,  226,  240.  244.  245.  249  and  250 
constitute  changes  made  to  conform  to 
changes  in  the  regulations  and  are  thus 
similar  to  example  (vii)  of  48  FR  14870  of 
actions  not  likely  to  involve  a  significant 
hazards  consideration. 

Of  the  above  proposed  changes,  most 
have  already  been  incorporated  by  the 
Commission  into  the  current  Unit  2 
Technical  Specifications  issued  with  the 
low-power  license  DPR-81. 
Incorporation  of  these  same  changes 
into  Unit  1  Technical  Specifications  will 
upgrade  the  specifications  for  Unit  1  and 
make  the  Unit  1  Technical 
Specifications  essentially  equivalent  in 
terms  of  content,  style  and  format. 
Several  additional  changes  have  been 
proposed  for  both  the  Unit  1  and  the 
Unit  2  Technical  Specifications  to 
incorporate  information  into  each 
necessary  to  achieve  a  common 
Technical  Specifications  document, 
clarify  certain  requirements,  and  correct 
minor  errors.  These  additional  changes 
are  addressed  into  whole  or  in  part  for 
Unit  1  by  the  following  items 
enumerated  as  above;  Items  1.  6. 10. 12, 
14.  25.  29.  30.  3a  46.  48.  54.  56.  57.  59.  60, 
61.  62.  63.  64,  68.  72.  89,  90.  91. 103. 104. 
117.  128. 129.  137. 152.  153. 160. 161. 162. 
165.  171.  17a  177, 191,  199.  201.  2ia  217, 
227.  234.  and  251.  Of  these  items,  all  but 
Items  39.  90,  91,  and  177  are 
administrative  changes  previously  noted 
to  be  encompassed  by  the  Commission's 
example  (i)  of  actions  not  likely  to 
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involve  significant  hhziirds 
ronsideralions.  The  following  is  a 
description  of  each  of  the  four 
noiiadministralive  changes  and  how 
each  is  similar  to  one  of  the  examples  in 
4«  FR  14870. 

The  proposed  charges  noted  in  Item 
38  to  revise  the  movable  control 
assemblies  specification  still  meet  the 
basis  that  ensure  that  (1)  acceptable 
power  distribution  limits  are 
maintained.  (2)  the  minimum  shutdown 
margin  is  maintained,  and  (3)  the 
potential  effects  of  rod  misalignment  on 
associated  accident  analysis  are  limited. 
The  reworded  action  statements  permit 
the  same  variations  from  the  basic 
requirements,  with  the  only  difference 
being  the  addition  of  a  relaxation  for 
electrically  immovable  rods  that  are  still 
trippable  and  within  alignment.  This 
relaxation  is  justifiable  in  that  the 
previously  mentioned  basis  is  not 
violated.  The  benefits  of  these  reworded 
specifications  are  increased  clarity  and 
addiiional  operational  flexibility  by 
allowing  of  repair  without  curtailment  to 
operation  of  an  identifiable  electrical 
failure  to  multiple  movable  control 
assemblies  that  does  not  affect  trip 
ability  or  alignment.  The  proposed 
change  is  similar  to  example  (vi)  of  48 
FR  14870  in  that  the  results  of  the 
change  are  clearly  within  all  acceptance 
criteria  with  respect  to  the  system  or 
component  safety  function.  On  this 
basis,  the  Commission  proposes  to 
determine  that  the  change  does  not 
involve  a  significant  hazards 
consideration.         I 

The  proposed  changes  in  Items  90  and 
91  involve  changing  the  applicability 
statement  for  the  Noble  Gas  Activity 
Monitor  (RM-14A  or  14B)  in  Tables  3.3- 
13  and  4.3-9  associated  with  the 
Containment  I'urge  System  from  "*At  all 
V.mvs"  Ui  ■"  'MODES  1^:  also  MODE  6 
during  CORF,  ALTKRATIONS  or 
movement  of  irradinted  fuel  within 
containment."  The  new  applicability 
statement  is  added  to  the  Table 
Notations  for  Tablos  3.3-13  and  4.3-9. 
The  proposed  changes  only  affect  the 
"automatic  termination"  feature  of  the 
monitor  (RM-14A  or  14B).  since  the 
same  monitor,  with  alarm,  is  required  to 
l;e  available  for  the  Plant  Vent  System 
in  Tables  3.3-13  aril  4.3-9.  When 
containment  integr  ty  is  not  required,  in 
MODE  5  and  a  limited  time  in  MODE  6, 
there  is  no  need  to  provide  automatic 
termination  of  release  for  the 
Containment  Purge  System.  The 
prnposeil  change  is  similar  to  example 
(vi)  of  48  FR  14870  in  that  the  results  of 
the  change  are  clearly  within  all 
aocep^ance  criteria  with  respect  to  the 
system  or  component  specified  in  the 


Standard  Review  Plan.  Furthermore,  this 
change  is  more  conservative  than  the 
example,  in  that  the  probability  and 
consequences  of  previously-analyzed 
accidents  are  not  increased  and  safety 
margins  are  not  reduced.  On  this  basis, 
the  Commission  proposes  to  determine 
that  the  change  does  not  involve  a 
significant  hazards  consideration. 

The  proposed  change  presented  in 
Item  177  involves  adding  containment 
penetration  conductor  overcurrent 
protective  devices  for  four  additional 
penetrations  in  the  Unit  2  containment. 
By  adding  these  penetrations  to  those 
covered  by  Specification  3/4.8.4.2,  all 
penetrations  of  the  Unit  2  containment 
protected  by  circuit  breakers  are  not 
included  in  Table  3.8-2.  The  proposed 
change  is  similar  to  example  (ii)  of  48  FR 
14870  in  that  it  provides  addiiional 
restrictions  and  controls  not  presently 
included  in  the  Technical  Specifications. 
On  this  basis,  the  Commission  proposes 
to  determine  that  the  change  does  not 
involve  a  significant  hazards 
consideration  since  the  changes 
incorporate  addition  of  restrictions  and 
controls  that  are  not  currently  included 
in  the  Technical  Specifications. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  hearing. 

Comments  should  be  addressed  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C.  2055.5,  Attention: 
Docketing  and  Service  Branch. 

By  July  18, 1985,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  parly  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safely  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 


Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.174.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
wiih  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  parly  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  yny  order  which  may  be 
entered  in  the  proceeding;  and  (4)  the 
possible  effect  of  any  order  which  may 
be  entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspecl(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfied  these 
requirements  wiih  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
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<iiiJ  make  it  efft.-ctive.  notwithstiindin}; 
the  request  for  u  heurinR.  Any  hedring 
hold  wuu!cl  Idkc  pluce  ufler  issuance  of 
the  anit.'ndmcnt. 

If  the  final  deterniinatiun  is  that  the 
iimenclinenl  involves  a  significant 
hazards  consideration,  any  hearing 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  3l)-diiy  notice  period. 
Hovwever.  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  jn  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC.  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toil-free 
telephone  call  to  Western  Union  at  (80P) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  G.  Knighton:  petitioner's 
name  and  telephone  number  date 
petition  was  mailed:  plant  name:  and 
publication  dale  and  page  number  of 
this  Federal  Register  Notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC.  20555,  and  to  Philip  A.  Crane.  Esq., 
Richard  F.  Locke.  Esq..  Pacific  Gas  and 
Electric  Company,  P.O.  Box  7442.  San 
Francisco.  California  94120  and  to  Bruce 
Norton,  Esq..  Norton.  Burke.  Berry  and 
French,  P-O.^Box  iq5<6.  Phoenix  Arizona 
85064.  \,^ 

Nontimely  fiTings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  office  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 


request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  The  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  lOCFR  2.71(a)(l)(i)-{v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington,  DC,  and  the  California 
Polytechnic  Stale  Uiiive.'sity  Library, 
Document  and  Vlaps  Department,  San 
Luis  Obispo,  California  93407. 

Dnted  at  Bothesda.  Maryland,  this  12ih  day 
of  lune  1985. 

For  the  Nuclenr  Rcguhitory  Commission. 

Geor^  W.  Knighton, 

Chief,  Licensing  Branch  No.  3,  Division  of 

Licensing. 

jFR  Doc.  85-14641  Filed  6-17-«5:  8:45  am) 
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Regulatory  Guides;  Withdrawal 

The  .\uclcar  Regulatory  Commission 
has  withdrawn  five  regulatory  guides. 
These  guides  all  deal  with  the 
accountability  of  plutonium  in  the 
nuclear  fuel  cycle.  At  this  time, 
however,  there  are  no  current  plutonium 
licensees  in  the  nuclear  fuel  cycle,  and 
none  are  predicted  in  the  foreseeable 
future.  Furthermore,  the  guides  were 
issued  more  then  10  year  ago  and  are 
now  obsolete.  Therefore,  these  guides 
are  no  longer  being  applied  in  the 
licensing  process  and  are  no  longer 
needed. 

Regulatory  Guide  5.6,  "Standard 
Methods  for  Chemical.  Mass 
Spectrometric,  and  Spectrochemical 
Analysis  of  Nuclear-Grade  Plutonium 
Dioxide  Powders  and  Pellets  and 
Nuclear-Grade  Mixed  Oxides  ([U, 
PujOj)."  was  issued  in  1973.  It  endorses 
two  out-of-date  ASTM  standards. 

Regulatory  Guide  5.16.  "Standard 
Methods  for  Chemical.  Mass 
Spectrometric.  Spectrochemical. 
Nuclear,  and  Radiochemical  Analysis  of 
Nuclear-Grade  Plutonium  Nitrate 
Solutions  and  Plutonium  Metal. "  was 
revised  in  1975.  It  also  endorses  two  out- 
of-date  ASTM  standards. 

Regulatory  Guide  5.19.  "Methods  for 
the  Accountability  of  Plutonium  Nitrate 
Solutions. "  was  issued  in  1974.  It 
endorses  WASH  1282.  which  is  no 
longer  state  of  the  art. 

Regulatory  Guide  5.40,  "Methods  for 
the  Accountability  of  Plutonium  Dioxide 
Powder,"  was  issued  in  1974.  It  endorses 
WASH  1335,  which  is  no  longer  state  of 
the  art. 


Regulatory  Guide  5.47,  "Control  and 
Accountability  of  Plutonium  in  Waste 
.Material,"  was  issued  in  1975.  It  is  not 
only  out  of  date  l«!chnically.  but  it  cites  a 
section  of  the  regulations  that,  by  virtue 
of  a  major  amendment  of  10  CFR  Part  73, 
is  no  longer  applicable  to  the  subject  of 
this  guide. 

Regulatory  guides  may  be  withdiawn 
when  they  are  superseded  by  the 
Commission's  regulations,  when 
equivalent  recommendations  have  been 
incorporated  in  applicable  approved 
codes  and  standards,  or  when  changes 
in  methods  and  techniques  or  in  the 
need  for  specific  guidance  have  made 
them  obsolete. 

(5  U.S  C.  552(a)) 

UatL-d  at  Silver  Spring,  Maryl^nrf  this  11th 
d;ly  of  June  19B5. 

For  the  Nuclear  Regulatory  Commission. 
Robert  B.  Minogue, 
Din^tur.  Office  of  Xuc.har  Rrgulutury 
Research. 

jFR  Doc.  85-14636  Filed  6-17-85;  8:45  am) 
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lOocket  No.  50-2131 

The  Connecticut  Yankee  Atomic 
Power  Co.;  Consideration  of  Issuance 
of  Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S,  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  P'acility  Operating  License  No.  DPR- 
61  issued  to  "The  Connecticut  Yankee 
Atomic  Power  Company,  (the  licensee), 
for  operation  of  the  Haddam  Neck  Plant, 
located  in  Middlesex  County, 
Connecticut. 

The  amendment  would  revise  the 
technical  specifications  to  update  the 
pressure/temperature  limit  curves  for 
hydrostatic  and  leak  rate  testing  and  for 
heatup  and  cooldown  rates.  All  of  these 
curves  are  being  updated  to  show  the 
required  limitations  out  to  22.0  effective 
full  power  years  (EFPY).  This 
amendment  was  requested  in  the 
licensee's  application  dated  ]une  11, 
1985. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determiantion  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
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that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  m  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendment  would 
change  the  technical  npccifications  to 
update  the  pressure/temperature  limit 
curves  for  hydrostatic  and  leak  rate 
testing  and  for  heatup  and  colldown 
r^tes  to  show  the  required  limitations 
out  to  22.0  effective  full  power  years. 
The  current  heatup  and  cooldown 
curves  in  the  technical  specifications 
will  be  outdated  when  the  Haddam 
Neck  Plant  reaches  14.0  EFPY  which  is 
expected  to  occur  no  earlier  than  July  19. 
1985. 

The  heatup  and  cooldown  limit  curves 
are  calculated  using  the  most  limiting 
value  of  RTsuT  (reference  nil-ductility 
temperature),  the  temperature  where 
material  exhibits  ductile  behavior. 
During  the  service  life  of  the  reactor 
vessel  the  RTsor  increases  above  the 
mitial  value  because  of  neutron 
irradiation.  The  change,  delta  RTvdt*  is 
determined  from  fluerKe  measurements, 
calculations,  and  trend  curves  based  on 
tests  of  irradiated  specimens  that 
predict  the  effect  of  neutron  irradiation. 

Transition  temperature  shifts  in  the 
reactor  vessel  materials  due  to  radiation 
exposure  have  been  obtained  directly 
from  a  reactor  vessel  surveillance 
capsule  program.  Oncf;  the  RTvdt  value 
has  been  established,  a  stress  intensity 
factor,  KjK.  can  be  determined.  At  any 
tin;e  during  the  heatup  or  cooldown 
transient,  K,i(  is  determined  by  the  metal 
temperature  at  the  tip  of  the  postulated 
flaw,  the  appropriate  value  for  RTvnr* 
and  the  icfprrnce  fracture  toughness 
curve.  Till'  ihnnnal  stresses  resulting 
from  temperature  gradients  through  the 
vessel  wall  are  calculated  and  then  the 
corresponding  thermal  stress  intensity 
factor,  K,T»  for  the  reference  flaw  is 
computed.  From  Appendix  G  of  the 
'XSME  Code,  the  pressure  stress 
intensity  factors  are  obtained,  and,  from 
these,  the  allowable  pressures  are 
calculated. 

The  temperature  and  pressure 
changes  during  the  heatup  and 
cooldown  are  limited  in  accordance 
with  the  above-mentioned  curves  which 
are  consistent  with  the  requirements 
given  in  the  ASMF.  Boiler  and  Pressure 
Vessel  Code,  Section  III,  Appendix  G. 
and  10  CFR  Part  50.  Appendix  G. 
Allowable  combinations  of  pressure  and 
temperature  for  specific  temperature 
change  rates  are  below  and  to  the  right 


of  the  limit  lines.  These  curves  define 
limits  to  assure  prevention  of  nonductile 
failure  only.  For  normal  operation,  other 
inherent  plant  characteristics,  e.g..  pump 
heat  addition  and  pressurizer  heater 
capacity,  may  limit  the  heatup  and 
cooldown  rates  that  can  be  achieved 
over  certain  pressure-temperature 
ranges. 

The  licensee  has  evaluated  the 
proposed  technical  specification 
chanr^es  and  has  determined  that  they 
do  not  represent  a  significant  hazards 
consideration.  The  licensee  concluded 
that  neither  the  probability  of 
occurrence  nor  the  consequences  of  an 
accident  or  malfunction  of  equipment 
important  to  safety  (either  previously 
evaluated  or  not)  would  be  increased, 
nor  would  the  margin  of  safety  as 
defined  in  the  basis  of  Technical 
Specification  by  reduced. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  standards  in  10  CFR  50.92  by 
providing  certain  examples  (April  6, 
1983,  48  FR  14870).  One  of  the  examples 
of  actions  not  likely  to  involve 
significant  hazards  considerations  is 
example  (ii)  which  is  a  change  that 
constitutes  an  additional  limitation, 
restriction  or  control  not  presently 
included  in  the  technical  specifications. 
The  staff  has  reviewed  the  licensee's 
proposed  amendment  and  concluded 
that  it  falls  within  the  envelope  of 
example  (ii)  because  the  proposed 
heatup  and  cooldown  curves  are  more 
restrictive  than  the  existing  curves.  For 
the  same  reactor  pressure,  the  proposed 
curves  require  a  higher  reactor  coolant 
temperature  than  the  existing  curves. 
The  additional  restrictions  are 
necessary  to  assure  conformance  with 
10  CFR  Part  50,  Appendix  G,  and  to 
ensure  continued  reactor  pressure  vessel 
integrity.  Additionally,  this  change  has 
no  effect  on  the  assumptionc  or 
consequences  of  any  previously 
evaluated  accident;  it  does  not  affect  the 
operability  of  any  control  system, 
protection  system,  safeguards  system,  or 
support  system  and  the  basis  of  the  new 
curves  is  the  same  as  the  basis  of  the 
current  curves,  merely  updated  to  reflect 
an  interval  of  time  later  in  the  service 
life  of  the  reactor  pressure  vessel. 

Based  on  the  above,  the  staff  therefore 
proposes  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
puLlicalion  of  this  notice  will  be 
considered  in  making  any  final 
doterminaiion.  The  Commission  will  not 
normally  make  a  final  determination 


unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Secret.nry  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555.  Attn:  Docketing 
and  Service  Branch. 

By  July  18, 1985,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  parly  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  if  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretarj-  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
inter^rene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
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litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requriements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  in 
dderating  or  shutdown  of  the  faciity.  the 
Commision  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  priod,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC.  20555,  Alt:  Docketing 
and  Service  Branch,  or  may  be  delivered 
to  the  Commission's  Public  Document 
Room,  1717  H  Street,  N.W.  Washington, 
D.C.,  by  the  above  date.  Where  petitions 
arc  filed  during  the  last  ten  (10)  days  of 
the  notice  period,  it  is  requested  taht  the 


petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  operator  at  (800)  325- 
6000  (in  Missouri  (800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
John  A.  Zwolinski,  Branch  Chief, 
Operating  Reactors  Branch  No.  5, 
Division  of  Licensing:  petitioner's  name 
and  telephone  number:  date  petition 
was  mailed:  plant  name;  and  publication 
date  and  page  number  of  the  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Executive 
Legal  Director,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
and  to  Gerald  Garfield,  Esquire,  Day, 
Berry  and  Howard,  Counselors  at  Law, 
City  Place,  Hartford,  Connecticut  06103- 
3499,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petiton  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  datermination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-(v)  and 
2.714(d). 

For  further  details  with  re.spect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commissions  Public 
Document  Room,  1717  H  Street,  N.W. 
Washington,  D.C.  and  at  the  Russell 
Library,  123  Broad  Street.  Middletown, 
Connecticut  06457. 

Dated  at  Bethesda,  Maryland,  this  14th  day 
of  |une  1985. 

For  the  Nu.  It-ar  Regulatory  Commission. 
John  A.  Zwolinski, 

Chief.  Operating  Reactors  Branch  No.  5 
Division  of  Licensing. 
(FR  Doc.  85-14767  Filed  6-17-85;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  14572;  812-61101 

Chicago  Pacific  Corp.;  Application  for 
an  Order  for  Exemption 

June  11.  1985. 

Notice  is  hereby  given  that  Chicago 
Pacific  Corporation  ("Applicant")  200 
South  Michigan  Avenue,  Chicago, 
Illinois  60604,  A  Delaware  corporation, 
filed  an  application  on  May  6, 1985,  for 
an  order  of  the  Commission,  pursuant  to 


section  6(c)  of  the  Investment  Company 
Act  of  1940  ( "Act")  exempting  Applicant 
from  all  provisions  of  the  Act,  or  in  the 
alternative,  for  an  order  pursuant  to 
section  3(b)(2)  of  the  Act  declaring  the 
Applicant  is  primarily  engaged  in  a 
business  or  businesses  other  than  that  of 
investing,  reinvesting,  owning  holding  or 
trading  in  securities.  All  interested 
persons  are  referred-to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the'Act  for 
the  text  of  the  applicable  statutory 
provisions. 

Applicant  states  that  it  is  the 
successor  in  interest  to  the  Chicago, 
Rock  Island  and  Pacific  Railroad 
Company  (the  "Railroad")  which 
underwent  reorganization  proceedings 
pursuant  to  section  77  of  the  federal 
Bankruptcy  Act  in  the  United  States 
District  Court  for  Northern  Illinois, 
Eastern  Division.  On  June  1, 1984.  the 
plan  of  reorganization 
("Reorganization")  was  consummated 
and  the  Board  of  Directors  ("Board  ") 
appointed  by  the  court  elected  the 
management  of  Applicant. 

Applicant  states  that  after 
Reorganization,  more  than  40  percent  of 
the  value  of  its  total  assets,  exclusive  of 
government  securities  and  cash  items, 
could  be  deemed  to  be  investment 
securities  as  defined  by  the  Act,  and 
that  absent  an  applicable  exemption. 
Applicant  could  have  been  considered 
an  investment  company  as  defined  by 
the  Act.  Applicant  states  it  has  relied  on  . 
Rule  3a-2  and  consistent  therewith. 
Applicant's  Board  on  June  26, 1985, 
adopted  a  resolution  declaring  that 
Applicant's  intention  was  to  engage 
primarily  in  a  business  other  than  the 
business  of  investing,  reinvesting, 
owning,  holding  or  trading  in  securities. 
Applicant  states  that  since 
Reorganization,  it  has  engaged  in  a 
twofold  business  program:  (1) 
Liquidation  of  the  Railroad's  remaining 
assets,  and  (2)  an  acquisition  program. 

According  to  the  application,  the 
Railroad's  assets,  including  certain  real 
properties,  have  been  sold  or  liquidated 
during  bankruptcy.  From  July  1, 1984, 
through  March  31, 1985,  Applicant 
completed  transactions  valued  in  excess 
of  $85  million.  Applicant  expects  the 
liquidation  program  will  be  substantially 
completed  prior  to  1986,  with  the 
possible  exception  of  certain  rural 
properties,  the  value  of  which  is  not 
material,  and  certain  investments  in 
affiliated  companies  which  have  limited 
marketability.  Railroad  assets  held  for 
sale  by  Applicant  include  a  6G-acre  tract 
located  south  of  the  Loop  in  Chicago;  the 
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R.iilroad's  3U-acre  South  Chicago 
railyard;  440  acres  of  Railroad  yards  in 
Silvis  and  Blue  Island,  Illinois,  and  Inver 
Cr-np,  M'!!m'St>la;  throo  sites  ip  Chicas^o 
consistir:g  of  Iwc  r.i.rcs  of  !-i'i J  aii  J  a  10 
story  i.rnce  building;  a  172-acre  tract  in 
Marseilles,  Illinois:  and.  a  four-acre 
depot  si'.t'  in  Morris.  Illinois.  y\|  ^/iicant 
also  owns  other  properties  it  believes  to 
be  marketable,  comprised  of  numerous 
small  parcels,  abandoned  rights-of  way, 
railyards  and  collatund  properties 
excluded  from  prior  sales.  All  of 
Applicant's  rolling  slock  has  been  sold 
with  deliveries  to  be  made  by  riiid-1985. 

Applicant's  program  and  intent  to 
acquire  one  or  more  operating 
companies  was  publicly  communicated 
to  its  shareholders  and  the  investing 
public  by  the  report  to  shareholders 
dated  July  31, 1984.  Applicant  staies  that 
it  retained  the  investment  banking  firm 
of  Goldman,  Sachs  &  Co.  to  assist  in  the 
selection  and  review  of  potential 
acquisition  candidates.  On  September 
2a,  19U4,  Applicant  entered  into  a  $350 
million  credit  agreement  with  a 
consortium  of  banks  which  may  be 
utilized  solely  to  finance  the  acquisition 
of  oi)erating  companies. 

According  to  the  application,  the 
Board,  subject  to  shareholder  approval, 
has  adopted  a  plan  that  provides  for  the 
issuance  of  200.000  shares  of  common 
stock  and  a  proposal  to  amend 
Applicant's  Restated  Certificate  of 
Incorporation  to  increase  the  number  of 
authorized  preferred  shares  from  200,000 
to  2,500,000,  to  increase  the  number  of 
authorized  common  shares  from 
4,500,000  to  25,000,000  shares  and  a 
proposal  to  increase  the  number  of 
directors.  Applicant  states  that 
additional  directorship  positions 
provides  flexibility  in  acquisition 
strategy  because  it  is  a  common  practice 
to  nominate  senior  operating  subsidiary 
officers  to  board  member.ship.  Applicant 
also  slates  that  it  is  comlemplating  a 
public  offering  of  subordin.ited 
debentures  in  order  to  raise  additional 
capital  for  its  acquisition  efforts.  It  is 
expectt'd  that  Applicant  will  use  all  or  a 
significant  portion  of  the  proceeds  from 
this  offering  together  with  its  available 
cash  balances  and  other  borrowed  funds 
or  newly  issued  securities  in  order  to 
acquire  operating  companies. 

Applicant  stales  that  it  has  reviewed 
numerous  proposals  and  acquisiton 
candidates  as  presented  by  many  of  the 
leading  investment  banking  firms. 
Applicant  further  slates  that  it  has  made 
two  publicly  disclosed  offers  to  acquire 
operating  companies,  llie  first 
attempted  acquisition  was  in  October 
1984.  fo  Textron,  a  diversified 
manufacturing  company  with  annual 


sales  of  approximately  $3  billion. 
Textron's  announcement  that 
Applicant's  bid  was  unacceptable 
caused  Applicant  to  withdraw  the  offer 
and  Applicant  subsequently  sold  its 
holding  of  Textron  common.  Applicant's 
second  attempted  acquisilion  was  nade 
in  December,  1984,  for  Scovill,  a 
diversified  manufacturing  corporation 
with  annual  sales  of  approximately  $750 
million.  Scovill  subsequently  accepted  a 
competitive  offer  and  Applicant  did  not 
acquire  any  shares  in  connection  with 
its  offer. 

In  addition  to  the  publicly  disclosed 
offers.  Applicant  represents  that  it  has 
considered  acquiring  approximately  25 
other  operating  companies.  Among  the 
potential  companies  to  be  acquired. 
Applicant  state.':  that  it  has  considered 
acting  as  a  "white  knight"  for  companies 
involved  in  unsolicited  takeover 
attempts.  Applicant  has  also  been 
contacted  by  investment  bankers  and 
other  interested  third  parties  about  the 
possible  acquisition  of  certain  operating 
companies  or  divisions  thereof.  In  most 
of  its  analyses  of  potential  acquisition 
companies.  Applicant  states  that  it 
prepared  detailed  projections  as  well  as 
entered  confidentiality  agreement  that 
prohibit  identification  of  the  parties 
involved. 

Applicant  avers  that  it  will  not  be  an 
investment  company  within  the  meaning 
of  section  3  (a)(1)  or  3(a)(3)  of  the  Act 
during  the  period  for  which  it  is  seeking 
exemptive  relief.  Applicant  asserts  that 
its  actions  since  June  1, 1984,  when  it 
emerged  from  Reorganization,  are 
consistent  with  Commission  criteria 
established  in  public  pronouncements  as 
to  whether  a  transition  period  in  excess 
of  one  year  is  reasonable.  Applicant 
argues  that  its  inability  to  complete  a 
transition  into  a  new  operating  business 
within  one  year  is  in  large  measure  due 
to  factors  beyoiid  Applicant's  control. 
Applicant  represents  that  the  activities 
of  its  management  reflect  good  faith 
efforts  by  Applicant  to  become  engaged 
in  non-investment  company  business. 
Applicant  stales  that  njnag.rment 
spends  vei-y  limi'ad  time  oi)  •.nvestnien.t 
decisions  relating  to  current  assets. 
Applicant  also  represents  that  its 
investment  assets  were  made  with  an 
objective  to  preserve  value  pending 
application  of  such  assets  to  an 
acquisition.  Applicant  represents  that  it 
has  not  engaged  in  trading  securities  for 
short-term  speculative  purposes. 

Registration  under  the  Act,  according 
to  the  application,  would  involve 
unnecessary  burdens  and  expenses  for 
Applicant  and  its  shareholders.  The 
changes  necessitated  by  registration 
under  the  Act  in  the  interim  period 


pending  acquisition  of  operating 
companies  would  confuse  Applicant's 
shareholders  and,  moreover,  impair 
Applicant's  ability  to  effect  an 
acquisition. 

Applicant  believes  that  it  meets  the 
conditions  of  section  6(c)  of  the  Act  for 
its  exemption  request.  Applicant 
submits  that  the  granting  of  the 
requested  exemption  is  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicant  submits  in  the 
alternative,  that  an  order  pursuant  to 
section  3(b)[2)  of  the  Act  is  appropriate 
because,  since  the  Reorganization,  it  has 
been  actively  pursuing  to  become 
operating  in  a  new  business  or 
businesses. 

Applicant  asserts  that  the  uncertainty 
of  its  status  under  the  Act  might  impair 
its  ability  to  negotiate  acquisitions. 
Applicant  states  that  it  is  preparing  a 
registration  statement  for  the 
subordinated  debenture  offering,  and 
uncertainty  as  to  its  status  under  the  Act 
might  impair  Applicant's  ability  to 
register  and  issue  such  debentures. 
Applicant  anticipates  that  it  should  be 
able  to  complete  its  transition  to  new 
operating  businesses  by  June  1, 1986, 
and  that  if  not  completed  by  that  date. 
Applicant  will  have  made  sufficient 
progress  in  that  regard  to  sui)port  further 
exemptive  relief. 

Applicant  undertakes  that  during  the 
period  for  which  an  exemption  is 
provided:  (1)  Applicant  will  not  engage 
in  trading  in  securities  for  short-term 
speculative  purposes,  and  (2)  Applicant 
will  continue  its  intention  to  become 
prim.arily  engaged  in  new  operating 
businesses  as  soon  as  reasonably 
possible. 

Notice  is  further  given  that  any 
interested  pereon  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  July  2, 1985,  at  5:30  p.m..  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his/her  interest,  the 
reasons  for  the  request,  and  the  specific 
issues  of  fact  or  law  that  are  disputed,  to 
\  the  Secretary-.  Securities  and  Exchange 
Commission,  Washington.  D.C  20549.  A 
copy  of  the  request  should  be  served 
personally  or  by  mail  upon  Applicant  at 
the  address  stated  above.  Proof  of 
service  (by  affidavit  or,  in  the  case  of  an 
attomey-at-law,  by  certificate)  shall  be 
filed  with  the  request.  After  said  date, 
an  order  disposing  of  the  application 
will  be  issued  unless  the  Commission 
orders  e  hearing  upon  request  or  upon 
its  own  motion. 
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For  the  Commission,  by  the  Division  of 
Investment  Manaj^ement.  pursuant  lo 
delegated  authority. 
Shirley  E.  Hollis, 
Assistant  Secretary: 

(FR  Doc.  85-U582  Filed  6-17-85:  8:45  am| 
BIUJNG  COOC  tOIO-01-ll 


(Release  No.  34-22130;  File  No.  SR-NSCC- 

85-51 

S«lf-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Securities  Clearing  Corporation 
Relating  to  Fees 

Pursuant  lo  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  May  31. 1985.  NSCC  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II.  and  III  below, 
which  Items  have  been  prepared  by 
NSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  OrganLzation's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Amend  National  Securities  Clearing 
Corporation's  Fee  Schedule  as  follows: 
[Italic  Indicates  addition:  [brackets] 
indicate  deletion] 

/.  Trade  Comparison^nd  Recording 
Service  Fees 


|D.  Paper  Input: 

1.  Each  item  submitted  in  paper  form 
where  alternate  machine  readable  input 
systems  do  not  exist  (includes  trade 
input  after  T  i- 1) — $.12  per  item. 

2.  Each  item  submitted  in  paper  form 
where  alternate  machine  readable  input 
systems  e.xist  (includes  T+l  trade 
input) — $.25  per  item.) 

//.  Trade  Clearance  Fees 


[H.  Paper  Input: 

1.  Each  item  submtted  in  paper  form 
where  alternate  machine  readable  input 
systems  do  not  exist  (includes  buy-ins, 
interface  exemptions  and  interface 
inclusions) — $.12  per  item. 

2.  Each  item  submitted  in  paper  form 
where  alternate  machine  readable  input 
systems  exist  (includes  CNS  exemptions 
and  prioqjties) — $.25  per  item.) 

///  Delivery  Service  Fees 


|F.  Each  item  submitted  in  paper  form 


where  alternate^machine  readable  input 
systems  do  not  exist  (includes  New  York 
State  Transfer  Taxes  and  dividend 
settlement  input) — $.12  per  item] 

IV.  Other  Service  Fees 

•        •        •        •        * 

[L.  (1)  Each  item  submitted  in  paper 
form  where  alternate  machine  readable 
input  systems  do  not  exist  (includes 
cage  movements) — $.12  per  item 

(2)  F.ach  item  submiited  in  paper  form 
where  alternate  machine  readable  input 
systems  do  exist  (includes  P&S  trade 
input) — $.25  per  itemj 

V.  Pass-Through  and  Other  Fees 


E.  Paper  Input 

Each  item  submitted  in  paper  form 
(except  Envelope  Settlement  Service. 
Funds  Only  Settlement  Ser\ice. 
Dividend  Settlement  Service  and 
Correspondent  Delivery  and  Collection 
Service} — $.25 per  item. 

Amend  Addendum  C.  .NSCC 
Automated  Stock  Borrow  Procedures. 
Paragr  iph  7  as  follows: 

NSCC  Automated  Stock  Borrow 

Procedures 

*        •        •        •        • 

7.  The  only  fees  to  participants  for  the 
program  will  be  normal  short  cover 
(when  a  borrow  is  made)  and  long 
allocation  (when  a  borrow  is  returned) 
charges  and,  if  instructions  are  received 
other  than  in  machine  readable  input, 
fees  for  proceessing  paper  input. 

II.  Self-Regulatory  Organization's 
Statement  of.  Purpose  of,  and  Statutory 
Basis  for,  the  Proposed  Rule  Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NSCC's  fee  structure  presently 
specifies  two  fees  for  processing  paper 
input  depending  on  whether  alternative 
machine  readable  input  systems  exist, 
which  fees  are  specified  in  various 
sections  of  the  fee  schedule.  If 
alternative  machine  readable  input 


systems  do  not  exist  the  fee  is  S.12  per 
item  and.  if  they  do  exist,  the  fee  is  $.25 
per  item.  NSCC  now  has  the  capability 
to  accept  automated  input  for  practically 
all  activity  submitted  to  clearing  w  ith 
certain  limited  exceptions.  Accordingly. 
NSCC  has  determined  to  eliminate  a 
dual  fee  structure  for  paper  input.  Since 
a  uniform  fee  of  $.25  is  to  be  charged  for 
processing  paper  input,  regardless  of 
activity,  the  purpose  of  the  rule  change 
is  to  delete  the  $.12  charge  and  create  a 
new  category  to  cover  the  $.25  charge 
for  all  types  of  processing. 

.NSCC's  Automated  Stock  Borrow 
Procedure  currently  provides  that  the 
only  fees  to  be  charged  are  those  for    • 
short  covers  and  long  allocations.  NSCC 
has  determined  that  the  $.25  processing 
fee  for  paper  input  should  apply  to  the 
Automated  Stock  Borrow  Procedures. 
Accordingly,  a  second  purpose  of  the 
rule  change  is  to  modify  these 
Procedures  to  specify  that  the  service 
will  be  subject  to  the  $.25  processing 
charge  if  instructions  are  submitted  in 
paper  format. 

NSCC's  present  discount  policy,  when 
revenues  exceed  costs,  is  to  di.scount  the 
fees  for  Trade  Comparison  and 
Recording  Serv  ices.  Trade  Clearance 
and  Delivery  Services  at  a  percentage 
which  will  be  twice  as  great  as  for  the 
discount  for  Other  Service  Fees. 
Accordingly.  NSCC's  present  discount 
policy  for  paper  input  fees  is  to  discount 
the  fees  associated  with  Trade 
Comparison  and  Recording  Services. 
Trade  Clearance  and  Delivery  Services 
at  a  full  discount  and  to  discount  the 
fees  associated  with  Other  Services  as  a 
half  discount.  NSCC  intends  to 
standardize  the  discount  for  paper  input 
fees  so  it  will  be  equal  to  a  half 
discount. 

The  proposed  changes  to  NSCC's  rale 
structure  are  consistent  with  the 
requirements  of  the  Securities  Exchange 
Act  of  1934  and  the  rules  and  regulations 
thereunder  applicable  to  the  self- 
regulatory  organization  in  that  they 
allow  for  the  equitable  allocation  of  fees 
among  NSCC's  Participants.  Inasmuch 
as  the  proposed  rule  change  relates  only 
to  NSCC's  rate  structure,  it  does  not 
affect  the  safeguarding  of  securities  and 
funds  in  NSCC's  custody  or  control  for 
which  it  is  responsible. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 
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C.  Se/fRo}iii/(itoiy  Oiyaiiizations 
Stiitrnirnl  mi  Ctiminvnts  nil  the 
Proposed  Hii/f  C7k;/ij,v'  Hrrcivcd  From 
Mrnibius.  ParlicipaHts  or  Othors 

No  commenis  on  the  proposed  rule 
ihiingr  hiivi!  born  solicited  or  received 
;illhoiij;h  NSCC  hiis  informed 
I'lirlicipants.  l)y  Impnrtiint  Notice  dated 
M;irch  27.  1983.  (a  copy  of  which  is 
;iltached  as  Kxhibil  2)  of  NSCC's  ability 
to  rccnive  direct  transmission  as  well  as 
m.jgnetic  tape,  diskijlte  and  card  input 
for  the  processing  of  input.  If  any 
<:v)niments  are  received,  they  will  be 
forwarded  to  the  Cotnmission. 


the  Uotnr 
fi'ctivane 


HI.  Date  ofEffrclhdiwss  of  the 
Proposed  Rule  Charge  and  Timingfor 
Commission  Action 

The  foregoing  nilo  change  has  become 
effective  pursuant  ti)  Section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
•subparagraph  (c)  of  the  Securities 
Kxchange  Act  Rule  l9b-4.  At  any  time 
within  00  days  of  ih^  filing  of  such 
proposed  rule  changje.  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  piirposi!s  of  the 
Securities  Exchange  Act  of  1934. 

IV.  Solicitation  of  Cbmments 

Interested  person!  are  invited  to 
submit  written  data!  views  and 
arguments  concerning  the  foregoing. 
Persons  making  writting  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securiliel  and  Exchange 
Commission.  450  Fifth  Street  NVV., 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  slatemeiits  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
coninu'.ni  •.-.lions  relating  to  the  proposed 
rule  change  btMvvenfi  the  Commission 
and  any  person.  othi?r  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  352.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
430  Fifth  Street  NW..  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatpry  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  9. 1985. 


For  the  Commission  by  Iho  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  Mollis, 
Ass  ist  lint  Sermtury. 
June  10.  19H5. 

|FR  Doc.  85-14581  Filed  6-17-85;  8:45  am) 
BILLING  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[License  No.  01/04-02951 

Mansfield  Capital  Corp.;  License 
Surrender 

Notice  is  hereby  giTen  that  Mansfield 
Capital  Corp.  (Mansfield).  Naples. 
Florida,  has  surrendered  its  license  and 
no  longer  operates  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  Mansfield  was 
licensed  by  the  Small  Business 
Administration  on  January  22, 1979. 

I'ndcr  the  authority  vested  by  the  Act 
and  puisuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
was  effective  September  19, 1984,  and 
accordingly,  all  rights,  privileges  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Feder.il  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 
Dated:  June  13.  1985. 
Robert  G.  Linebcrry. 

Deputy  .Associate  Administrator  for 

Investment. 

|FR  Doc.  85-14596  Filed  6-17-«5;  8:45  am] 

BILLING  CODE  802S-01-M 


IDeclaraiJon  of  Disaster  Loan  Area  #2192; 
Amdt.  H 1 1 

Pennsylvania,  Declaration  of  Disaster 
Loan  Area 

The  iibove-numbered  Declaration  (50 
FR  24339,  June  10,  1985)  is  amended  in 
accordance  with  the  President's 
declaration  of  June  3, 1985,  to  include 
Clearfield  County,  Pennsylvania, 
because  of  damage  from  severe  storms, 
high  winds,  and  tornadoes  beginning  on 
or  about  May  31, 1985.  All  other 
information  remains  the  same,  i.e..  the 
termination  date  for  filing  applications 
for  physical  damage  is  the  close  of 
business  on  August  2.  1985,  and  for 
economic  injury  until  the  close  of 
business  on  March  3, 1986. 

(Cutalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008) 


Dated:  June  5. 1985. 
Bernard  Kulik, 

Drpnty  Axsoaiate  Administnilor  for  Disaster 

Assisluncc. 

|FR  Doc.  85-14537  Filed  &-17-er,:  8:45  an:| 

BILLING  CODE  802S-O1-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

I  Docket  No.  43065;  Order  65-6-44 ) 

Pacific  Division  Transfer  Case;  Order 
Instituting  Investigation 

Issued  by  the  Department  of 
Transportation  on  the  13th  day  of  June  1985. 

On  April  22, 1985,  Pan  American 
World  Airways,  Inc.  and  United 
Airlines.  Inc.  applied  to  the  Department 
of  Transportation  for  approval  of  an 
acquisition  of  assets  and  a  transfer  of 
route  authority  pursuant  to  sections  408 
and  401(h)  of  the  Federal  Aviation  Act 
of  1958,  as  amended.' 

Pan  American  has  agreed  to  sell 
United  its  International  Pacific  Division 
as  an  operating,  ongoing  business.  Pan 
American  would  transfer  to  United  for 
$750  million  its  underlying  Pacific  route 
authority,  along  with  the  aircraft,  spare 
parts,  facilities,  real  property,  personnel, 
and  other  assets  of  its  Pacific  division. 
The  two  carriers  request  expeditious 
processing  of  their  application  and 
confidential  treatment  for  many  of  the 
documents  they  have  filed. 

The  agreement  has  several  provisions 
that  attempt  to  assure  an  orderly 
transition  and  avoid  suspension  of  U.S.- 
flag  service  in  the  Pacific.  In  addition. 
United  is  to  undertake  to  offer 
employment  to  approximately  2,700  Pan 
American  employees;  Pan  American  is 
to  withdraw  from  the  lawsuit  against 
United  relating  to  the  latter's  computer 
reservations  system;  and  United  is  to 
afford  Pan  American  "most  favored 
nation"  status  on  that  system  and  in 
interline  matters. 

By  its  terms,  the  agreement  will 
terminate  if  the  carriers  fail  to  secure 
the  necessary  government  approvals,  or 
if  conditions  are  imposed  on  these 
approvals  that  would  affect  either 
carrier's  business  materially  and 
adversely.  In  this  regard,  United  would 
accept  five-year  temporary  authority  for 
Pan  American's  routes  in  lieu  of  Pan 
American's  permanent  authority,'  but 


'  Seclion  412  of  ttie  Act  sets  out  Itie  slandards  for 
approval  of  axreemenis  filed  with  the  Uepartment. 
The  submission  of  an  agreement  under  section  412. 
however,  is  discretionary  and  the  applicants  have 
chosen  not  to  file  under  section  412.  Nor  have  they 
requested  antitrust  immunity  under  section  414. 

'  Agreement  at  5  (Article  1,  definition  of    Final 
U.S.  Government  Approval"'. 
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the  carriers  would  not  accept  Idbor 
pri)t«'ctive  provisions.'  If  the  transaction 
is  not  approved.  Pan  American  indicates 
that  it  will  continue  to  operate  its  PaciHc 
division  as  before.  ^^ 

On  May  1. 1985.  by  Order  85-5-17.  Ihg 
Department  directed  interested  persons 
to  comment  on  the  application.  \Vc  also 
announced  our  intention  to  process  the 
application  via  an  expedited  hearing 
before  an  Administrative  Law  Judge.  We 
g.-anted  the  Applicants'  motion  for 
confidential  treatment  of  documents, 
subject  to  reconsideration  at  any  time 
for  good  cause  shown,  and  we  provided 
for  immediate  in  camera  inspection  of 
the  confidential  documents  by  counsel 
for  other  parties.  Finally,  we  stated  our 
initial  conclusion  that  the  application 
should  not  be  rejected  as  incomplete. 

Responses  to  the  Application 

In  response  to  Order  85-5-17,  we 
received  comments  from  two  civic 
entities,  the  Port  Authority  of  New  York 
and  New  Jersey  and  the  City  of  Los 
Angeles,  Department  of  Airports.  We 
also  received  comments  from  the 
following  labor  groups:  Flight  Engineers 
Intematronal  Association  and  its  Pan 
Am  Chapter.  Master  Executive  Council 
of  United  Pilots.  Pan  American  Master 
Executive  Council.  ALPA.  Independent 
Union  of  Flight  Attendants.  Association 
of  Flight  Attendants,  Transport  Workers 
Union  of  America,  International 
Association  of  Machinists.  Former 
National  Airlines'  Pilots.  International 
Brotherhood  of  Teamsters.  FF,IA-NAL 
Chapter,  and  Air  Line  Pilots 
Association.  International.*  The  carriers 
thai  filed  comments  are  Eastern. 
Transamerica,  Delta.  American, 
Northwest,  Federal  Express,  and 
Continental.  We  also  received 
comments  from  the  Department  of 
Justice  (DOJ). 

We  received  replies  from  Delta, 
Continental,  the  Port  of  Portland  and 
DOJ,  as  well  as  the  Applicants.  Matters 
raised  by  the  comments,  replies  and 
various  procedural  motions  are 
addressed  in  this  order. 

Summary 

By  this  order  we  retitle  docket  43065 
as  the  Pacific  Division  Transfer  Case. 
establish  the  procedures  to  be  employed 
in  deciding  this  case  and  describe  major 
issues  for  the  parties  to  address.  After 
an  expedited  oral  evidentiary  hearing 
before  an  Administrative  Law  Judge,  the 
record  in  this  case  will  be  certified  to 
the  Decisionmaker.  We  will  set  August 


■  Exhibit  W  at  1  (Response  to  {  303  34  of  the 
LK  (Mtiinent's  Procedural  Ret|ulationi|. 

*  ALPA  Tiled  its  commenls  on  .May  16  with  a 
motion  for  leave  to  'ile  Inte.  which  we  will  itranl. 


12. 1985  as  the  deadline  for  certification 
of  the  record.  Briefs  to  the  Department 
will  be  due  four  weeks  after  the  record 
is  certified.  We  hope  to  issue  a  tentative 
decision  on  which  parties  may  comment 
by  October  7. 

With  respect  to  the  issues  raised  by 
the  application,  we  expect  parties  to 
consider  the  effects  of  the  transaction  on 
actual  and  potential  competition  in  any 
relevant  markets.  We  reject,  therefore, 
applicants'  efforts  to  narrow  the 
competitive  focus  to  only  the  markets  in 
which  actual  competition  might  be 
eliminated.  Similarly,  parties  should 
address  the  public  interest  issues  raised 
by  the  application.  We  will  not, 
however,  consolidate  various 
applications  for  authority  Pan  Am  now 
holds  or  applications  for  new  authority 
recently  negotiated  with  the  Japanese 
(or  any  other  applications  for  route 
authority)  into  this  proceeding.  Such 
action  would  substantially  expand  the 
scope  and  change  the  nature  of  this 
case.  Although  parties  should  address 
international  aviation  policy 
implications  of  the  case,  including  the 
factors  set  forth  in  section  102  of  the 
Act,  we  will  not  permit  the  parties  to 
introduce  evidence  on  the  foreign 
aviation  policy  "cost"  of  approval  of  this 
transaction.  Anticipation  of  possible 
foreign  government  reaction  to  the 
transaction  is  speculative.  Moreover,  the 
question  of  foreign  aviation  policy 
"cost"  is  entirely  a  policy  issue  and, 
thus,  not  susceptible  or  appropriate  for 
evidentiary  submissions  or  further 
factual  development.  Finally,  parties 
should  address  whether  Labor 
Protective  Provisions  (LPP's)  should  be 
imposed  in  this  case  in  light  of  our 
current  standard  for  their  imposition 
(which  is  to  say.  parties  should  consider 
whether  this  transaction-meets  the 
standard  enunciated  in  the  Midway-Air 
Florida  Case  (Order  85-6-33.  June  11. 
1985)).  and  whether  that  standard  is 
appropriate  in  this  proceeding. 

Procedures 

We  have  also  received  numerous 
petitions  for  leave  to  intervene  in  this 
proceeding  and  answers  in  opposition  to 
three  requests  to  intervene.  We  have 
decided  to  grant  all  requests  to 
intervene.  Each  petitioner  has 
demonstrated  an  interest  that  warrants 
its  participation  in  this  proceeding.  We 
will  deny,  then,  the  requests  of  the  Pan 
American  and  United  Master  Executive 
Councils  that  we  preclude  the 
participation  of  the  former  National 
Airlines  Pilots,  Pacific  Cockpit,  and  the 
Flight  Engineers  International 
Association.  Their  arguments  that  these 
groups  are  not  legitimate  labor 
representatives  under  the  Railway 


Labor  Act  are  not  dispositive  of  whether 
intervention  in  this  proceeding  should 
be  permitted.  Rather,  that  determination 
depends  on  the  variety  of  factors  set  out 
in  Rule  15  of  our  Rules  of  Practice  (14 
CFR  302.15(b),  50  FR  2389,  January  16, 
1985)  and  we  have  determined  that  the 
challenged  intervenors  satisfy  these 
factors.  A  list  of  the  petitions  for 
intervention  we  are  granting  is  attached 
as  Appendix  A.  Any  additional  requests 
to  intervene  shall  be  filed  by  June  17  and 
will  be  ruled  upon  by  the  ALJ. 

In  their  application.  Pan  American 
and  United  requested  expedited 
consideration  of  this  case.  They 
proposed  an  extremely  ambitious 
schedule  that  would  have  led  to  a  final 
decision  by  August  1985.  In  their  view, 
expedition  is  warranted  because  the 
transaction  will  provide  significant 
public  benefits  that  should  not  be 
delayed. 

The  complex  and  important  issues  this 
case  presents  preclude  the  imposition  of 
the  extremely  truncated  procedures  the 
Applicants  contemplated.  While  we  will 
endeavor  to  decide  this  case  as  quickly 
as  possible,  we  have  decided  to 
generally  employ  the  CAB's  traditional 
administrative  procedures,  except  that 
we  will  not  have  a  Recommended 
Decision. 

Our  reason  for  directing  that  the 
record  be  certified  relates  primarily  to 
the  time  constraints  we  face  in  reaching 
a  decision  in  a  case  of  this  importance. 
Absent  certification,  the  Decisionmaker 
would  have  only  about  a  month  to 
receive  briefs  and  issue  a  final  decision 
after  the  issuance  of  the  R.D. 

We  envision  the  fallowing  procedural 
schedule: 

Additional  intervention  petitions — June 

17 
Prehearing  conference — June  19 
Information  responses — June  27 
Exchange  of  direct  exhibits — July  9 
Exchange  of  rebuttal  exhibits — July  25 
Hearing — July  29 

Certification  of  the  record — August  12 
Briefs  to  Department — September  9 
Tentative  Decision — October  7 

Consistent  with  the  target  date  for 
certification  of  August  12,  the  AI.J  may 
adjust  the  other  dates  as  he  finds 
appropriate. 

To  reduce  delay  in  the  conduct  of  the 
proceeding  and  for  the  convenience  of 
the  Admin  strativc  Law  Judge  and  the 
parties,  we  have  attached  as  Appendix 
B  *  to  this  order  a  proposed  evidence 

*  Appendix  B  Piled  us  »  part  of  the  original 
document. 
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recjiiesl.  The  ALJ  at  his  discretion  may 
entertain  motions  to  alter  the  request,  so 
long  as  the  alterations  are  consistent 
with  our  goal  of  expedition.  The  Office 
of  Aviation  Enforcement  and 
Proceedings  of  the  Office  of  General 
Counsel  and  the  Public  Proceedings 
Division  of  the  Office  of  Aviation 
Operations  are  made  the  public  counsel 
party  in  this  case.' and  the  information 
they  are  to  provide  is  detailed  in 
Appendix  B.  All  information  responses 
specified  in  Appendix  B  will  be  due  14 
cIhvs  after  the  date  of  issuance  of  this 
order. 

The  information  responses  required 
by  Appendix  B  are  not  intended  to 
preclude  a  prehearing  conference, 
jlowever.  the  information  directives  we 
have  attached  should  significantly 
simplify  the  prehearing  conference 
process  in  this  case.  We  ask  the  ALJ 
assigned  to  this  proceeding  to  hold  any 
prehearing  conference  by  June  19th. 

With  respect  to  the  information  the 
Applicants  have  submitted,  Northwest 
asks  us  to  reconsider  our  conclusion 
•  hat  the  Applicants  have  submitted 
enough  information  for  us  to  begin 
processing  the  application.  In  its  view, 
the  Applicants  can  impair  other  parties' 
ability  to  prepare  their  cases  if  all  the 
information  required  by  our  rules  is  not 
submitted  with  the  initial  application.  In 
this  regard  Northwest  notes  that  the 
Applicants  have  decided  to  withhold 
(  ertain  information  and  have  limited 
Itieir  search  for  other  documents. 
Northwest  believes  that  these  omissions 
make  the  application  substantially 
incomplete.  It,  therefore,  asks  us  to 
dismiss  the  application  without 
prejudice. 

We  will  not  grant  Northwest's 
request.  We  believe  that  any  omissions 
whit.h  i:tay  exist  can  be  corrected 
relatively  quickly  and  that  such 
addi(:or:!  to  the  record  will  not  unduly 
burden  the  proceeding  or  otherwise  be 
unfair  to  iho  parities.  In  Appendix  B  we 
have  detailed  the  additional  information 
we  are  directing  the  Applicants  to 
supply.  Much  of  the  information 
Northwest  seeks  is  included  in  that 
directive,  including,  for  example,  certain 
omitted  studies,  reports  and  analyses  of 
the  proposed  transaction."  We  believe 
that  these  additional  documents,  as  well 
as  the  others  listed  in  Appendix  B,  can 
be  produced  quickly,  thereby  avoiding 
delay  in  the  proceeding.  Of  course,  if  the 
Applicants  are  unable  to  produce  the 
documents  within  the  time  specified  by 
this  Order,  the  presiding  ALJ  may 
consider  whether  a  suspension  of  the 


proceedings  is  necessary  to  ensure  that 
other  parties'  ability  to  make  their  cases 
is  not  unduly  impaired. 

In  addition,  because  we  have 
concluded  that  the  additional 
information  set  out  in  Appendix  B  is 
necessary  in  order  to  establish  a 
complete  record,  we  will  also  deny  the 
Applicants'  request  for  an  exemption 
from  our  information  requirements. 

We  also  reject  the  Applicants' 
assertion,  in  their  reply  comments,  that 
Northwest's  dismissal  request  must  be 
rejected  as  untimely.  By  Order  85-5-17. 
we  intended  to  provide  interested 
persons  until  May  15. 1985;  to  argue  the 
dismissal  issue.  Thus,  Northwest's 
request  was  timely  filed. 

American,  in  its  comments,  and 
Continental,  in  its  reply,  have  requested 
that  we  reconsider  our  decision  to  grant 
Applicants'  request  for  confidential 
treatment  of  certain  docuntents. 
American  has  specified  a  number  of 
documents  that  it  believes  should  be 
disclosed,  either  because  they  are 
central  to  an  informed  decision  or  are 
merely  factual  summaries.  In  their  reply, 
the  Applicants  take  strong  issue  with 
the  American  and  Continental  position 
and  assert  that  the  confidentiality  of  the 
documents  should  be  preserved.  We  will 
not  change  our  interim  determination  on 
the  confidentiality  issue.  However,  upon 
the  assignment  of  the  proceeding  to  the 
ALj  he  may  reconsider  the 
appropriateness  of  affording  individual 
documents  confidential  treatment.' 

Finally,  Delta  and  Continental  ask 
that  we  allow  parties'  experts  and 
paralegals  to  inspect  the  United  and  Pan 
Am  confidential  documents  upon  the 
submission  of  an  appropriate  affidavit. 
We  will  permit  experts  to  examine  the 
confidential  documents,  so  long  as  an 
appropriate  affidavit  is  submitted.  [See 
14  CFR  303.24).  We  will  also  permit 
paraleg.als  to  have  access  to  the 
documents  if  they  submit  an  appropriate 
affidavit  and  are  working  under  the 
supervision  of  an  attorney  who  has  also 
filed  such  an  affidavit. 

Substantive  Matters 

A.  The  Statutory  Framework 

The  statutory  framework  for  this 
proceeding  is  established  by  sections 
408  and  401(h).  Section  408  includes  two 
tests  that  this  transaction  must  meet  in 
order  to  be  approved.  First,  we  must  find 
that  the  transaction  is  not  inconsistent 
with  the  public  interest.  In  addition,  we 
must  find  that  the  transaction  will  not 
have  a  significantly  adverse  effect  on 


competition.*  If  we  cannot  make  these 
findings,  we  cannot  approve  the 
transaction,  unless  we  find  further  that 
the  anticompetitive  effects  are 
outweighed  by  its  probable  effect  in 
meeting  significant  transportation 
conveniences  and  needs  of  the  public 
that  may  not  be  attained  by  reasonably 
available  alternatives  having  materially 
less  anticompetitive  effects.  Under 
section  401(h)  we  cannot  approve  a 
transfer  of  route  authority  unless  we 
find  it  to  be  "consistent  with  the  public 
interest." 

The  Applicants  and  many  commenting 
parties  have  attempted  to  define  and 
limit  the  issues  and  analyses  we  should 
employ  under  these  sections.  The 
Applicants  focus  on  section  408  and 
Civil  Aeronautics  Board  and 
Department  precedent  to  support  their 
argument  that  the  primary  consideration 
in  assessing  a  merger  is  its  competitive 
ramifications.  They  cite  the  Texas 
International-Continental  Acquisition 
Case  and  the  Department's  show-cause 
order  in  the  Southwest-Muse 
Acquisition  for  the  proposition  that  the 
Department  should  not  use  the  public 
interest  test  as  a  basis  for  second 
guessing  carrier  judgment  on  the 
advisability  of  a  merger.'  In  their  view, 
if  the  transaction  passes  muster  under 
competition  standards,  our  analysis  is 
largely  at  an  end. 

The  Department  of  Justice  also 
focuses  on  competition  in  its  comments. 
On  the  basis  of  its  preliminary  analysis 
of  the  increased  concentration  in  certain 
city-pair  markets,  DOJ  concludes  that 
the  transaction  could  adversely  affect 
competition  for  scheduled  passenger  air 
service  through  gateways  between  the 
United  States  and  Japan  and  between 
the  United  States  and  Hong  Kong.  In 
their  comments,  Northwest  and  Delta 
raibe  similar  considerations. 

In  their  reply  comments  the 
Applicants  maintain  that  the  only 
significant  issue  in  this  proceeding  is 
whether  United's  purchase  of  Pan  Am's 
Pacific  division  will  substantially 
damage  competition  in  the  Pacific. 

We  cannot  agree  with  the  Applicants 
that  our  competition  inquiry  should  be 
so  limited.  Obviously  our  immediate 
concern  is  whether  the  transaction  will 
lessen  actual  competition  in  Pacific 
markets.  However,  parties  are  free  to 
explore  the  transaction's  effects  on 
potential  competition  in  the  Pacific  or 


•See  14  CKR  .102.9.  50  FR  2388.  January  16.  1985. 

'The  Applicants  only  pluvided  documents  with 

retjurd  tu  llie  Pdcific  area. 


' See  es-.  Orders  84-11-130  at  4. 82-2-37  at  2.  BO- 
S-ISO at  2  and  14  CFR  303.24(a). 


"  Primarily,  we  cannot  approve  a  transaction  if  its 
effect  "in  any  region  of  Itie  United  Slates  may  be 
substantially  to  lessen  competition,  or  to  tend  to 
create  a  monopoly,  or  wliich  in  any  other  manner 
would  be  in  restraint  of  trade."  49  U.S.C.  1378(b). 

"  Order  81-10-66  at  4.  August  14.  1981  and  Order 
BS-5-28  at  22-23. 
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competitive  effects  in  other  markets.  We 
ask  parties  to  develop  a  full  factual 
record  on  their  general  and  particular 
concerns.  Nevertheless,  we  want  to 
caution  parties  that  the  ALj  has  full 
authority  to  exclude  or  limit 
presentations  that  will  not  materially 
assist  our  consideration  of  this 
transaction. 

Nor  can  we  subscribe  to  the 
Applicants'  contention  that  this 
transaction  is  not  subject  to  a  public 
interest  review.  While  there  is 
substantial  precedent  to  the  effect  that 
the  public  interest  standard  would  cause 
a  merger  or  acquisition  to  be 
disapproved  "only  in  highly  unusual 
circumstances."  '"these  cases  almost 
invariably  involved  domestic  air  carrier 
transactions.  Where  international  routes 
are  involved,  the  policies  of  foreign 
governments  can  frequently  preclude 
reliance  on  free  market  forces. 
Consequently,  the  transfer  of  foreign 
route  authority  must  sometimes  be 
tested  for  consistency  with  the  policies 
developed  by  the  United  States  to  deal 
with  such  restrictions." 

The  Department  will  examine  route 
transfers  such  as  the  transfer  proposed 
here  on  a  case-by-case  basis  to 
determine  whether  the  proposal  is  in  the 
public  interest.  Our  public  interest 
inquiry  will  focus  on  the  effects  of  the 
transaction,  including  "whether 
international  aviation  policy 
considerations  .  .  .  warrant  disapproval 
of  the  route  transfer  even  if  it  (is)  not 
found  to  be  anticompetitive  under 
[section  408)  or,  conversely,  whether 
there  lare]  international  aviation 
policies  that  might  require  approval  of 
an  anticompetitive  [acquisition)  under 
the  "savings'  clause."  "  We  will  also 
permit  labor  parties  to  argue  that  the 
transaction's  effect  on  wages  and 
working  conditions  requires 
disapproval.  However,  we  will  not 
permit  an  open-ended  public  interest 
inquiry.  Rather,  we  intend  to  focus  the 
inquiry  on  whether  the  sale  of  the  routes 
involved  in  this  transaction  for  cash  is  in 
the  public  interest,  whether 
international  aviation  policy 
considerations  warrant  disapproval  of 
the  route  transfer  and  whether  the 
imposition  of  particular  conditions  is 
necessary  as  a  precondition  of 
approval.  "We  will  not,  therefore. 


consider  whether  the  transaction  is 
reasonable  or  whether  Pan  Am  is 
receiving  fair  market  value  for  the  assets 
being  transferred. "This  is  exactly  the 
kind  of  second  guessing  of  air  carrier 
management  decisions  that  the  Airline 
Deregulation  Act  of  1978  (Pub.  L.  95-504, 
92  Stat.  1705)  was  intended  to  eliminate, 
regardless  of  the  nature  of  the 
transaction.'* 

Continental,  in  particular,  asserts  that 
this  transaction,  if  approved,  will  i.Tipair 
our  aviation  relations  with  foreign 
governments.  Moreover,  it  maintains 
that  some  governments  will  demand 
significant  concesssions  in  exchange  for 
permitting  United  to  replace  Pan  Am. 
While  these  are  factors  to  be  considered 
in  our  assessment  of  the  public  interest 
ramifications  of  this  transaction,  any 
conclusions  one  might  reach  on  this 
subject  would  be  highly  speculative  and 
involve  essentially  policy  matters  not 
susceptible  to  factual  development  in 
the  record  of  an  administrative  hearing. 

Finally,  with  respect  to  asserted 
effects  on  wages  and  working 
conditions,  parties  should  bear  in  mind 
that  other  agencies  are  responsible  for 
determining  whether  an  employer's 
conduct  is  consistent  with  its  Railway 
Labor  Act  obligations  and,  as  explained 
above,  that  the  public  interest  test  docs 
not  give  the  Department  broad 
discretion  to  judge  the  wisdom  of  a 
carrier  transaction. 

B.  Competing  Route  Applications 

In  their  answers.  Continental  and 
Eastern  request  that  we  consolidate 
applications  of  other  carriers  for 
authority  to  serve  the  Pacific  routes  at 
issue  in  this  proceeding. "In  addition. 
Continental  requests  that  this 
proceeding  also  consider  applications 
for  new  routes  available  to  U.S.  flag 
carriers  on  April  30, 1985,  as  a  result  of 
the  recent  Memorandum  of   - 
Understanding  reached  with  the 
Government  of  japan. 

In  its  answer.  Federal  Express 
opposes  consolidation  of  any 
applications  for  new  authority.  In  their 
replies,  the  Applicants  and  the 
Department  of  justice  indicate  they  are 
opDosed  to  the  Continental  and  Eastern 
requests." 


"•Sif  ig..  Oder  S5-V2«  at  22-23. 

"Set-  Order  82-9-81  al  A  and  Order  81-10-60 at  B 
•mil  lR-21. 

"  Bniniff  South  Ann'ricaii  Hoiile  Traiuilvr  Ctise. 
Or d«  82-4-81.  at  9. 

"Order  82-9-81  at  9. 


"Kor  litis  reason,  we  are  rrjectmn  American's 
and  Delta's  request  that  we  direct  the  Apphcanl:.  to 
sutimil  a  Vdlurtjion  of  assets,  as  well  us  a  full 
statement  of  the  cost  of  the  transactHMi  to  United. 

'•■  Order  SS-S-28  at  22-23. 

"Continental  is  an  applicant  for  11  S.  Japan 
authority  in  Docket  42836  On  May  15.  1985.  it 
moved  for  consolidation  and  conlemporaneoun 
consideration  of  the  prot.cedinfis  F.iistern  is  an 
applicant  for  P:ii:>fir  authonly  in  Docket  43038. 

"  rhe  DO|  pleading  was  accompanied  by  a 
motion  for  lenve  to  file  laic,  which  we  will  srant. 


We  will  not  consolidate  any 
competing  route  applications  into  this 
proceeding,  including  applications  for 
new  routes  available  to  U.S.  carriers. 
First,  there  is  no  basis  for  awarding  Pan 
Am's  Pacific  authority  to  another 
carrier.  Service  in  these  markets  will  not 
cease  if  the  transaction  is  not  approved. 
Rather,  in  that  event.  Pan  Am  has 
indicated  that  it  will  continue  to  provide 
service.  Second,  consolidation  would 
significantly  expand  the  issues  raised 
and  change  the  fundamental  nature  of 
the  proceeding.  In  this  regard, 
consolidation  would  mean  that  the 
Applicants  would  have  to  demonstrate 
that  United  is  offering  the  best  route 
proposal  in  the  Pacific  markets  it 
proposes  to  serve.  Congress  clearly  did 
not  intend  this  result.  By  establishing 
route  transfers  as  a  separate  category  of 
route-related  activity  under  section 
401(h),  Congress  meant  to  distinguish 
transfers  from  awards  of  route  authority 
under  section  401(d).'" 

Continental's  assertion  that 
Ashbacker  principles, "  which  require 
contemporaneous  consideration  of 
mutually  exclusive  applications, 
mandate  consolidation  of  competing 
certificate  applications,  is  without  merit 
for  some  of  the  same  reasons.  A  rule  of 
procedural  fairness,  Ashbacker  docs  not 
require  consolidation  if  it  would  change 
the  fundamental  purpose  of  the 
proceeding.^ Consolidation  would  have 
the  effect  here  of  injecting  issues  of 
public  convenience  and  necessity  that 
are  different  from  the  standards  for 
approval  of  a  route  transfer  and  that 
would  change  the  nature  of  this  case.  In 
this  respect,  this  case  is 
indistinguishable  from  the  Braniff-South 
American  Route  Transfer  Case." 

Insofar  Continental  argues  that 
consolidation  is  necessary  to 
demonstrate  that  there  are  le.ss 
anticompetitive  alternatives  to  the 
proposal  and  other  carriers  are  willing 
to  offer  lower  fares  than  United,  and 
that  consolidation  will  give  the 
President  alternatives  to  consider 
pursuant  to  section  801  of  the  Act.  these 
arguments  are  also  based  upon  the 
assumption  that  route  transfer  requests 
and  new  route  applications  involve  the 
same  considerations.  As  we  explained 
above,  they  do  not. 

However,  parties  are  free  to  submit 
evidence  in  support  of  the  position  that 
this  transaction  should  be  disapproved 


"Order  82-9-81  at  10. 

".UhlHickt-r  Radio  Coi/>.  v.  FCC.  328  U.S.  327 
(1945). 

'^  Easlvm  Air  Unt'S  v.  CAB.  247  F.2d  562.  565 
jlJC.  Cir.  1957). 

'■'  Order  82-9-81.  Seplenitier  22. 1961. 
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iiiuliT  the  slandiirds  of  section  408  and 
401(h).  Thus,  partirs  may  present 
evidence  on  how  thty  would  serve  a 
mute  or  routes  involved  in  this 
transaction.  Such  evidence  will  not  be 
used  as  the  basis  for  awarding  Pan 
American's  Pacific  authority  to  another 
carrier  in  this  proceeding,  but  rather  will 
be  considered  in  the  context  of  our 
overall  public  interest  analysis  of 
whctner  this  transaction  should  be 
approved  in  whole  or  in  part. 

C.  Terms.  Conditiorfs  and  Limitations 

Section  408  permits  us  to  impose,  as  a 
precondition  to  approval,  such  terms 
and  conditions  as  iire  just  an 
reasonable.  A  number  of  commenters 
have  asked  us  to  impose  certain 
conditions  on  this  transaction. 

Virtually  all  of  the  labor  organizations 
ask  us  to  impose  Labor  Protective 
Provisions  as  a  condition  required  by 
the  public  interest  for  approval  of  this 
transaction.  They  argue  that  LPP's 
engender  stability,  improve  morale,  and 
increase  productivity  in  the  workforce. 
In  addition,  many  of  the  commenting 
Lbor  parties  ask  us  not  to  apply  the 
standard  for  imposition  nf  LPP's  set  out 
in  recent  section  408  proceedings. 
Specifically,  we  have  recently  indicated 
our  intention  to  impose  LPP's  only  if 
they  are  shown  to  be  necessary  to 
mitigate  possible  labor  strife  that  would 
adversely  affect  air  transportation  as  a 
vhole.'-ln  their  reply  comments,  the 
Applicants  have  indicated  their 
continued  opposition  to  the  imposition 
of  LPP's. 

We  will  not  rule  on  the  labor  parties' 
requests  at  this  time.  Rather,  the  issue 
.should  be  developed  during  the  course 
of  the  oral  evidentiary  hearing.  Our 
tentative  view  is  that  the  standard  for 
imposition  of  LPP's  developed  by  the 
CAB  in  post-deregulation  section  408 
cases  and  adopted  by  us  in  the  Midway- 
Air  Florida  Acquisition  Show  Cause 
Proceeding.  Order  85-6-33  and. 
tentatively,  in  the  Southwest-Muse 
Acquisition.  Order  85-5-28.  should  be 
iipplied  here,  for  the  reasons  set  out  in 
those  orders.  The  labor  parties  may 
attempt  to  demonstrate  that  that 
standard  is  met  in  this  case  or  that 
special  circumstances  require  that  is  not 
be  applied  in  this  instance. 

We  also  caution  all  parties  that  the 
oral  evidentiary  proceeding  does  not 
constitute  a  forum  in  which  minute 
details  of  how  this  transactioh  will 
affect  particular  labor  interests  are  to  be 
determined." 


".»«•<'  Orders  85-.V2H  at  25-a»  and  B&-43. 

"  In  ihiK  r»-)?ard.  Wf  fcave  conrliKied  ttiat  v.^mv  uf 
Ihf  iiit(irmiili(in  the  As»oci;)lion  ol  hligtJt 
Altcndanls.  Ihe  Intemaiional  Assotialion  ot 


A  number  of  other  possible  conditions 
on  approval  have  been  suggested  by 
commenting  parties.  Some  commenters 
have  suggested  that  competitive  or 
public  interest  considerations  might 
require  that  either  United  or  Pan  Am 
divest  itself  of  one  or  more  Pacific 
routes.-^  The  Port  Authority  of  New 
York  and  New  Jersey,  the  City  of  Los 
Angeles,  Department  of  Airports,  and 
the  Port  of  Portland  suggest  that  the 
transaction  be  approved  only  on  the 
condition  that  the  Applicants  provide 
assurances  that  international  service  to 
their  respective  cities  will  not  be 
curtailed  as  a  consequence  of  this 
transaction.  Parties  should  consider 
fully  the  need  for  these  and  other 
conditions.  Parties  also  should  consider 
specifically  whether  a  limitation  on  the 
duration  of  transferred  authority  should 
be  imposed  as  a  precondition  to 
approval  of  the  transfer  of  route 
authority. 
Accordingly; 

1.  We  retitle  the  proceeding  in  Docket 
43065  as  the  Pacific  Division  Transfer 
Case  and  set  the  cisse  for  an  oral 
evidentiary  hearing  before  an 
Administrative  Law  Judge  of  the 
Department; 

2.  We  direct  parties  to  subm.it 
information  as  provided  in  Appendix  B 
on  June  27, 1985; 

3.  We  direct  the  Administrative  Law 
Judge  assigned  to  this  proceeding  to 
certify  to  the  Decisionmaker  the  record 
compiled  in  this  proceeding  by  August 
12. 1985. 

4.  Briefs  to  the  Department  will  be  due 
four  weeks  after  the  record  is  certified; 

5.  We  deny  Continental  Airlines' 
Motion  to  Consolidate  this  proceeding 
and  Docket  42836; 

6.  We  grant  the  motions  of  the  Air 
Line  Pilots  Association,  Continental 
Airlines,  the  Department  of  Justice,  and 
the  Port  of  Portland  to  file  untimely 
documents; 

7.  We  deny  Northwest  Airlines' 
request  that  we  reconsider  Order  85-5- 
17; 

8.  We  make  the  Office  of  Aviation 
Enforcement  and  Proceedings  of  the 
Office  of  the  General  Counsel,  together 
with  the  Public  Proceedings  Division  of 
the  Office  of  Aviation  Operations,  a 
party  to  this  case; 

Mac.hinisi!.  and  Aero-space  WortvBrs.  and  the  Master 
F.\or.utivc  Council  of  United  I'iluls  have  asked  us  to 
direct  the  Applicants  to  pmvide  Rm-s  beyond  that 
riMsiinulily  required  to  reach  a  conclusion  on 
whether  U'I's  should  he  imiKised  in  this  ca.se. 
Conseiiuently.  except  as  provide*!  in  Appendix  B. 
their  rtrquests  are  denic-d. 

"UO|  makes  this  aronment  in  its  comments,  and 
Delta  and  Continental  have  siipfxirli-d  thai  position 
in  their  replies. 


9.  We  deny  Applicants'  request  for  an 
exemption  from  the  information 
requirements  of  14  CFR  Part  303; 

10.  We  grant  the  petitions  for  leave  to 
intervene  in  Appendix  A;  order  that  all 
additional  requests  to  intervene  be  filed 
not  later  than  June  17. 1985;  and 
authorize  the  ALJ  to  rule  on  any  such 
requests; 

11.  Except  to  the  extent  granted, 
deferred  or  set  for  hearing  here,  we  deny 
all  other  motions,  petitions  and  requests 
for  relief; 

12.  We  will  not  entertain  petitions  for 
reconsideration  of  this  order;  and 

13.  This  order  shall  be  published  in 
the  Federal  Register. 

Matthew  V.  Scccozza. 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

Appendix  A 


Intervenors 

We  have  received  petition.s  for  leave  to 
intervene  in  this  proceeding  from  the 
following:  American  Airlines,  inc.; 
Continental  Air  Lines.  Inc.;  Trans  World 
Airlines.  Inc.;  the  International  Brotherhood 
of  Teamsters;  Northwest  Airlines.  Inc.;  Flight 
F-ngineers'  International  Association.  AFL- 
CIO;  Western  Airlines'  Inc.:  Delia  Air  Lines, 
Inc.;  Air  Line  Pilots  Association, 
Inlcmalional:  Flight  Engineers'  International 
Association,  PAA  Chapter,  AFL-CIO; 
Transport  Workers  Union  of  America.  AFL- 
CIO:  Association  of  Flight  Attendants:  NAL 
Chnpter,  Flight  Engineers  IntemaUonal 
Association,  AH.-CIO;  Master  Executive 
Council  of  United  Pilots:  Flying  Tiger  Line, 
Inc.;  Federal  Express  Corporation:  USAir. 
Inc.:  DHL  Airways.  Inc.:  Eastern  Air  Lines. 
Inc.:  Hawaiian  Airlines.  Inc.:  Philippine 
Airlines,  Inc.:  Independent  Union  of  Flight 
Attendants;  Transamerica  Airlines,  Inc.; 
American  Society  of  Travel  Agents,  Inc.: 
International  Association  of  Machinists  and 
Aerospace  Workers;  Former  National 
Airlines'  Pilots:  Pan  American  Master 
Executive  Council.  ALPA:  Pacific  Cockpit: 
Association  of  Retail  Travel  Agei  ts.  ltd;  Port 
of  Seattle;  the  Department  of  Justice:  the 
Dallas/Forth  Worth  Parties:  and  a  joint 
petition  of  the  State  of  Georgia.  City  of 
Atlanta  and  the  Atlanta  Chamber  of 
Commerce. 

[KR  Doc.  85-14681  Filed  6-17-85:  8:45  amj 
BIUJNG  CODE  4910-62-M 


Federal  Aviation  Administration 

Flight  Service  Station  at  New  Orleans, 
LA;  Closing 

Notice  is  hereby  given  that  on  or 
about  September  30, 1985,  the  Flight 
Service  Station  (F'SS)  at  New  Orleans. 
Louisiana,  will  be  closed.  Services  to  the 
general  aviation  public  of  New  Orleans, 
formerly  provided  by  this  FSS.  will  be 
provided  by  the  Automated  Flight 
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Service  Sioiion  (.AFSS)  in  DeRidder, 
Lousiand.  This  information  will  be 
reflected  in  the  FAA  Organization 
Statement  the  next  time  it  is  reissued. 

(Sec.  313(rf).  72  Sidl.  752.  49  U.S.C.  1354.) 

C.R.  Melugin.  |r.. 

Director.  Soulhwfst  Region. 

IfR  Doc.  H5-14523  Filed  &-17-85:  8:45  am] 

B'LUNG  COOC  4910-13-M 


Flight  S«rvice  Station  at  McAlester, 
OK;  Closing 

Notice  is  hereby  given  that  on  or 
about  August  30.  1985.  the  Flight  Service 
Station  (FSS)  at  McAlester,  Oklahoma, 
will  be  closed.  Services  to  the  general 
aviation  public  of  McAlester,  formerly 
provided  by  this  FSS,  will  be  provided 
•jy  the  Automated  Flight  Service  SfaHnn 
(AFSS)  in  McAlester.  Oklahoma.  This 
tnformation  will  be  reflected  in  the  FAA 
Organization  Statement  the  next  time  il 
is  reissued. 

Sec.  313(a).  72  Slat.  752;  49  U.S.C.  1354  ) 

C.R.  Melugin.  |r., 

Oi rector.  Southwest  Region. 

jfR  Doc.  85-14522  Filed  6-17-«5;  8:45  amj 

:<IU.ING  COOC  4910-13-M 


Flight  Service  Station  at  Houston,  TX; 

Closing 

Notice  is  hereby  given  that  on  or 
•ibout  September  30, 1985.  the  Flight 
Service  Station  (FSS)  at  Houston.  Texas, 
w  !l  be  closed.  Services  to  the  general 
,.'.  Idlion  public  of  Houston,  formerly 
provided  by  this  FSS,  will  be  provided 
1  V  the  Montgomery  County  Automated 
Flii?ht  Service  Station  (AFSS)  in  Conroe. 
T  XHS.  This  information  will  be  reflevled 
.n  the  l-.\.\  Org.inizalion  Statement  the 
;  txt  lime  il  is  leissued. 

j.Sft    3'  iia).  72  Sia!.  752;  49  U  S.C  13.^4  ) 

C.R.  Melujsin.  |r., 

/'  reitor.  S'nni  n  fs/  Rf^ion. 

irR  Doc.  HV14'i21  Filed  6-17-85:  8:45  am| 

BtLLINO  COOC  4910-13-M 


Radio  Technical  Commission  for 
Aefonautics  (RTCA);  Special 
Committee  147— Traffic  Alert  and 
Collision  Avoidance  System;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
:  ederal  Advisory  Committee  Act  (Cub. 
y  92-463:  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Committee  147  on  Traffic  Ali-rt 
i.id  Collision  Avoidance  System  to  be 
held  on  July  9-10. 1985.  in  the  RTCA 
Conference  Room.  One  McPherson 
Square.  1425  K  Street,  NW,  Suite  5..(). 


Washington.  D.C.  commencing  at  9:30 
a.m. 

The  Agenda  fur  this  meeting  is  as 
follows:  (1)  Chairman's  Introductory 
Ren-.iirks.  |2)  Approval  of  Minutes  of  the 
Meeting  Held  February  1.3-14. 1985:  (3) 
Roview  of  TCAS  I  Working  Group 
Activities;  (4)  Briefing  on  the 
International  Civil  Aviation 
Organization  (IC.AO)  Sotondary 
Surveillance  Radar  Improvements  and 
Collision  Avoidance  Systems  Panel 
Activities:  (5)  Roview  of  Propof  cd 
Changes  to  RTCA  Document  DO-185 
■  Miiiim.um  Operational  i'erformance 
Standards  for  Traffic  Alert  and  Collision 
Avoidance  System  (TCAS)  Airborne 
Eijuipment";  (6)  Re\iew  of  Task 
Assignments  from  Previous  Meeting;  (7) 
As.signment  of  New  1  asks:  and  (8)  Other 
Business. 

Att»ndapce  is  open  to  the  interested 
public  but  limited  to  space  available. 
Wi'h  the  approw  jI  of  the  Chairman, 
members  oi  the  public  may  present  oral 
sialenunts  at  the  meeting.  Persons 
wishing  to  present  statements  or  obl:iin 
information  should  contact  the  RTCA 
Secietariat,  One  McPherson  Si|n  lie. 
14J3  K  Street,  NW.  Suite  500, 
Washington,  D.C.  20005,  (202)  6t<2-02fi0. 
Any  men'ber  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  DC.  on  Jiint-  10. 

Karl  F.  Bierach, 

D'-.'t/iina.'fd  (i'f'cur. 

jKR  Dor.  85-14-iJii  Filed  6-17-85:  8:45  »m] 

BILLING  CODE  4ttft-134l 


Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  144 — Ai.-borne 
Thunderstorm  Detection  Eqi-ip.T.ent; 
Meeting 

Pursuant  to  section  10(d)(2)  of  the 
Federal  Advisory  Committee  Ac:l  (Pub. 
L.  92-163:  5  U.S.C.  App.  I)  notice  is 
herebv  givt  n  of  a  meeting  of  RTCA 
Special  Committee  154  on  Airborne 
ThunderstoiTn  Detection  Equipment  to 
bo  held  on  July  11-12.  1985  m  the  RTCA 
Confcience  Room.  One  McPhoi.Mjn 
Square.  1425  K  Si;eet,  NW,  Suite  VJO. 
WashiniJton,  DC.  commencing  at  9:  !0 
a.m. 

Yhti  .Agenda  for  this  meeting  i:.  as 
fuilovvs:  (1)  Ch.iirman's  Introductory 
Remarks:  (2)  Approval  of  Minutes  of  the 
Fifth  Meeting  Held  on  March  14-15. 
i  )«.j;  (3)  Review  Task  Assignments 
From  Previous  Meetings;  (4)  Review 
Revision  Oiie  to  the  Third  Uiaft  Report 
on  Minimum  Operational  Performance 
Slaiidards  for  Airborne  Thunderstorm 


Detection  Equipment;  and  (5)  Other 
Business. 

Attendance  is  open  to  the  interested 
puiilic  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
membi'is  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
infonnaiioii  should  contact  the  R  TCA 
Secretariat.  One  McPherson  Square. 
1 125  K  Street,  NW,  Suite  500, 
Washington.  DC.  20005:  (202)  682-0206. 
-Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  D.C.  on  |)ine  1U. 
1'.)8o. 

Karl  F.  Bierach. 

Oesifirolrif  Offiri^r. 

|FR  D..T.  8.'>M524  Filed  R-17-85:  8:4.5  .ini) 

BXLING  CODE  4()10-13-M 


Maritime  Administration 
IDocketNo.  S-76d| 

Lykes  Bros.  Steamship  Co.,  Inc.; 
App!iC3t:on  for  a  Waiver  of  Section 
804(a)  of  the  Merchant  Marine  Act, 
1936,  as  Amerided,  To  Permit 
Participation  in  a  Space-Charter 
Agreement  With  a  Fcreign-Flag  Carrier 

Lykes  Bros.  Steamship  Co..  Inc. 
((  ykes).  by  application  dated  May  6. 
1985.  rerjuests  a  waiver  of  the  provisions 
of  section  a04(a)  of  the  Merchant  Marine 
Act,  1936.  as  a.-nended  (.\ct).  if  a  waiver 
is  necessary,  for  Lykes'  participation  in 
a  space  charter  agreement  with  an 
Italian-flag  carrier,  Costa  Armarlori 
S.P.A.  (Costa). 

The  Costa-I.ykes  Space  Chartei-  and 
Equipment  Interchange  Agreement,  for 
purposes  of  identification  referriH  to  as 
Agreement  217-010751,  would  permit  the 
parlies  to  c:ha.ter  space  and  equipment 
on  each  other's  vessels  for  the  carriage 
of  cargo  and  einiipment  in  the  trade 
between  United  States  Atlantic  and  gulf 
ports  and  inland  points  via  such  ports, 
and  ports  and  inland  points  in  Italy, 
Spain,  and  France.  The  term 
"equipment"  includes  containers 
(parti.Tlly  or  fully  loaded  or  empty), 
chassis,  tr.iiltrs.  barges,  and  other  cargo 
handiii.j4  equipment. 

This  application  may  be  inspected  in 
the  O.Tice  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm  or 
corporation  luiving  any  interest  in  such 
retiiiesi  within  the  meaning  of  section 
804  of  the  Act  -ind  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
With  the  Secretary,  M.iritime 
Adn.inistration.  Room  7300.  Nassif 


t. 
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Building.  400  Seventh  Street  SW.. 
Washington.  D.C.  20590.  Comments  must 
be  received  no  later  than  5:00  p.m.  on 
July  8. 1985.  This  notice  is  published  as  a 
matter  of  discretion  and  publication 
should  in  no  way  be  considered  a 
favorable  decision  on  the  application,  as 
filed  or  as  may  be  amended.  The 
Maritime  Ad.ministrHtor  will  consider 
any  comments  submitted  and  take  such 
action  with  respect  thereto  as  may  be 
deemed  appropriate. 

(Cutiilog  of  Federul  liomcslic  Assistance 
Program  No.  20.804  Op«'ralinR-Uifferential 
Siil)sidics) 

U«lcd:  June  12. 198a 

By  Order  of  the  Mafititne  Administrator. 

Geofxia  P.  Stamas, 

Si-crt'tary. 

|FR  Ooc.  85-14452  Filed  6-17-«5;  8:45  am| 

BILLING  COOE  4910-t1-M 


(Docket  No.  430651 

Pacific  Division  Transfer  Case;  Notice 
of  Assignment  of  Proceeding 

This  proceeding  has  been  assigned  to 
Chief  Administrative  Law  Judge  Elias  C. 
Rodriguez.  Future  communications  with 
respect  to  this  proceeding  should  be 
addressed  to  him  at  U.S.  Department  of 
Transportation.  Office  of  Hearings.  M- 
50.  Room  9400A.  Nassif  BIdg,  400  7th 
Street  SW.,  Washington.  U.C.  20590. 
telephone  (202)  426-5560. 

Dated  Washington.  D.C.  June  14. 1985. 
Elias  C.  Rodriguez. 
Chief  Administrative  Law  JudfiP. 
IIK  Doc.  85-14680  Filed  6-17-85;  8:45  am| 
BILUNG  CODE  4910-62-11 


r 


Office  of  Hearings 
tOocket  No.  430651 

Pacific  Division  Transfer  Case;  Notice 
of  Prehearing  Conference 

Notice  is  hereby  given  that,  pursuant 
to  Order  85-6-44,  served  June  14, 1985.  a 
Prehearing  Conference  in  the  above- 
entitled  proceeding  is  assigned  to  be 
held  on  June  19. 1985,  at  9:30  a.m.  (local 
time),  in  Room  2232.  Nassif  Bldg..  400  7th 
Street.  SW..  Washington,  D.C,  before 
the  undersigned  Chief  Administrative 
l^w  Judge. 

The  matters  to  be  considered  in  the 
Prehearing  Conference  will  include:  (1) 
Additional  requests  for  evidence  falling 
within  the  guidelines  of  the  instituting 
order  (2)  service  and  exhibit  exchange 
list  for  the  proceeding:  (3)  ground  rules 
for  the  submission  of  exhibits  and  the 
hearing;  and  (4)  procedural  schedule.  In 
view  of  the  time  constraints  imposed  by 
the  instituting  order,  the  submission  of 
written  comments  and  recommendations 
on  these  items  in  advance  of  the 
prehearing  conference  is  not  feasible.  A 
concurrent  order  is  being  issued  by  the 
undersigned  providing  further 
information  on  the  above  matters  to 
facilitate  the  conduct  of  the  Prehearing 
Conference. 

Dated  at  Washington,  D.C.  June  14, 1985. 

Elias  C.  Rodriguez. 

Chief  Administratis  Law  /ud^e. 

|FR  Doc.  85-14670  Filed  6-17-85;  8:45  am) 
BIUJMG  CODE  4»1<H»2-II 


DEPARTMENT  OF  THE  TREASURY 

Office  of  tfie  Secretary 

IDept  Cir.  Public  Debt  Series— No.  18-851 

Treasury  Notes;  June  30, 1987,  Series 
W-1987 

Washington,  June  13, 1985. 
1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code;  invites 
tenders  for  approximately  $9,250,000,000 
of  United  Slates  securities,  designated 
Treasury  Notes  of  June  30. 1987.  Series 
W-1987  (CUSIP  No.  912827  SJ  2). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Bknks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  July  1. 
1985.  and  will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
December  31. 1985.  and  each  subsequent 
6  months  on  June  30  and  December  31 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature  June 
30, 1987,  and  will  not  be  subject  to  call 
for  redemption  prior  to  maturity.  In  the 
event  any  payment  date  is  a  Saturday. 
Sunday,  or  other  nonbusiness  day,  the 


amount  due  will  be  payable  (without 
additional  interest)  on  the  next- 
succeeding  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  International 
Revenue  Code  of  1954.  The  Notes  are 
exempt  from  all  taxation  now  or 
hereafter  imposed  on  the  obligation  or 
interest  thereof  by  any  State,  any 
possession  of  the  United  States,  or  any 
local  taxing  authority,  except  as 
provided  in  31  U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  Notes  in  registered  definitive  form 
will  be  issued  in  denominations  of 
55,000.  $10,000.  $100,000  and  $1,000,000. 
Notes  in  book-entry  form  will  be  issued 
in  multiples  of  those  amounts.  Notes  will 
not  be  issued  in  bearer  form. 

2.5.  Denominational  exchanges  of 
registered  definitive  Notes,  exchanges  of 
Notes  between  registered  definitive  and 
book-entry  forms,  and  transfers  will  be 
permitted. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  Notes 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington.  D.C.  20239,  prior  to  1:00 
p.m..  Eastern  Daylight  Saving  time. 
Wednesday.  June  19. 1985. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday.  June 
18. 1985.  and  received  no  later  than 
Monday.  July  1. 1985. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000.  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7,10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
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rior  to  the  deddline  for  receipt  of 
miJers. 

3.4.  Com.Tiercial  banks,  which  for  this 
•urposp  are  defined  as  banks  accepting 
iemand  deposits,  and  primary  dealers, 
vhii.h  for  this  purpose  are  defined  as 
'ealers  v.ho  nuke  primary  markets  in 

I  government  strurities  a 'id  are  on  the 
ii.sl  of  reporting  dealers  pu'ulished  by  the 
Federal  Reserve  Dank  of  New  York,  may 
.submit  fenders  for  accounts  of 
ustomers  if  the  names  of  the  customers 
ind  the  .imounf  for  each  customer  are 
iirnished  Others  are  permitted  to 
bubmit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  di-nosits  from 
commercial  btinks  and  other  banking 
institutia'i&:  primiisy  dealers,  as  defined 
.'bove;  Federally-insured  savings  and 
lo^in  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  wh'ch 
L'niled  States  holds  membership;  foreign 
central  bjnks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 

■  e  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for.  or  bv  a 
guaiantee  from  a  commerci.il  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened.  f(j!lovved  by  a  public 
ar.noimcement  of  the  amount  and  yield 
range  of  accepled  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successivriy 
higher  yields  to  the  extent  required  to 
littain  the  amount  offered.  Tenders  at 
tlie  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  whii  h 
tenders  are  accepted,  an  interest  rate 
will  he  «  st;iblished.  at  "•.  of  one  percent 
increment,  which  results  in  an 
eqiiiv.ilc  r.t  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
fMl.ZSO.  Th.it  slated  rale  of  interest  will 

i;  paid  on  all  of  the  Not.-;s.  Based  on 
Mi(  h  interest  rate,  the  price  on  each 
Mirccssfid  coinpelilive  tender  allotted 
Will  be  delt  rmined  and  each  successful 
competitive  bidder  will  be  refjuired  to 
pay  the  piece  equivalent  to  the  yield  bid. 
Thi>se  submitting  noncompetitive 
lendi.TS  will  p.iy  the  price  (jquiv.ilent  to 
the  weighted  average  yield  of  accepled 
cop-.pelilive  lenders.  Prici.  ..alculalions 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
99.923.  and  the  determinations  of  the 


Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  lenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yeild. 
Tenders  received  from  Government 
accoun's  tirui  F£der;il  Reserve  Banks 
will  be  itcepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepttc!  (ompctilive  tenders. 

3  7.  Ci'inpetilive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetili' " 
tende'-s  \-.  lil  be  notified  only  if  the 
tendei  is  not  accepted  in  full,  or  when 
the  pi '  .•  ;n  the  average  yield  is  overpar. 

4.  Reservations 

41    I  'u;  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  .Notes  specified  in  section  1, 
and  to  mcike  di'ferent  pe:centaj;e 
alloinnnrs  to  various  classes  of 
applicants  when  the  Serretary  considers 
it  in  the  public  interest.  The  Siecretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Set'lemen!  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Setllement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompaniec^by  a 
guarantee  as  provided  in  Section' 3.5. 
must  be  made  or  completed  on  or  before 
Monday.  July  1. 1985.  Payment  in  full 
must  accompany  lenders  submitted  by 
all  other  investors.  Payment  must  be  in 
cash;  in  other  funds  immdeiately 
avaiaible  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  bul  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities:  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  ipstifution,.d  investors  no 
later  than  Thursday.  |une  27.  Vm5.  In 
addition.  Treasury  Tax  and  Lofin  Note 
Opinion  Di;posilories  may  make 
payment  for  the  Notes  alloled  for  their 
own  act.ounts  and  for  accounts  of 
customers  by  credit  to  their  Treasury 
Tax  and  loan  Note  Accounts  on  or 
before  Monday.  )uly  1.  1985.  When 
payment  has  been  submitted  with  the 
lender  and  the  purchase  price  of  the 
Notes  ;illotted  is  over  par.  settlement  for 
the  premium  must  be  completed  timely, 
as  spe(  ified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purch.ise  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  tirre.  an 


amount  of  up  to  5  percent  of  the 
paramount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
Slates.  " 

5.3.  Registered  definitive  securities 
tendered  in  p.iyment  for  the  Notes 
allotted  are  not  required  to  be  assigned 
if  the  new  Notes  are  to  be  registered  in 
the  same  names  and  furms  as  appear  in 
the  registrations  or  assignments  of  the 
secirilies  surrendered.  When  the  new 
Notes  are  to  be  -egisitred  in  names  and 
forms  different  from  tlmse  in  the 
inscriptions  or  assigrrnents  of  the 
securities  presented  the  assignment 
shctiUl  be  to    The  Sccetary  of  the 
Tre.isury  for  (Notes  offered  by  this 
cirrul  r)  in  the  n.ime  of  (name  and 
ta:;p.ry?r  identifying  nenbei  |".  Specific 
instri:'-'!.ir,s  for  the  issuance  and 
deliVi'ry  of  the  new  Notes,  sig^ied  by  the 
owi:er  or  authorized  representative, 
must  ac.  ompany  the  secuniies 
prti.  nt'.  1.  Secjiilies  tendered  in 
P'lymcnt  mint  be  delivered  at  the 
expense  i-.nd  ri.fk  of  ihc  holder. 

5  4.  Registered  dofiniiivp  Notes  will 
rot  be  issued  if  the  appropriate 
idetitlfyin.j;  number  as  rpo>.ired  on  tax 
retur  IS  r.nd  other  dociim^'nis  submitted 
to  the  Internci  Revenue  S^rxice  (e.g..  an 
indi\  iduals  so.^ial  seem  rv  number  or  an 
empi  y  er  identification  number)  is  not 
furnish(  ib  Delivery  of  the  Notes  in 
registered  definitive  fcim  will  be  made 
after  the  reque.sted  form  of  registration 
has  been  validated,  the  registered 
interest  account  has  been  established, 
and  the  Notes  have  been  inscribed. 

6.  General  Provisions 

6.1.  As  fisi  al  agents  of  the  United 
Stales.  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  lenders,  to 
make  allol.ments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  to  issue  and  deliver  the 
Notes  on  full-paid  allotments,  and  to 
maintain,  service,  and  make  payment  on 
the  Notes. 

6.2.  rhe  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  Stales,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  lender,  principal 
and  interest  on  the  Notes. 

Gerald  Murphy, 

Acting  Fiscal  Assistant  Secretary. 

[KR  nor  85-14723  Filed  6-17-85;  8:45  am| 
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1 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  date:  Wednesday,  June  19. 

1985. 

LOCATION:  Third  Floor  Hearing  Room, 

1111— 18th  Street.  NW.,  Washington. 

D.C.  I 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  Criteria  for 

ranking  carcinogens. 

The  staff  will  brief  the  Commission  on 
a  procedure  for  ranking  of  carcinogenic 
chemicals  in  consumer  products. 
FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALU 
301—492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary.  5401  Westbard  Ave., 
Bethesda,  Md.  20207  301-492-6800. 
Sheldon  D.  Butts, 
Deputy  Secretary. 
|FR  Doc.  85-14649  Filed  6-14-85:  8:50  am) 
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CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  date:  Thursday.  June  20, 1985, 

see  times  below. 

LOCATION:  Room  456,  Westwood 

Towers.  5401  Westbard  Avenue, 

Bethesda,  MD. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

6:30  a.m. 

I.  Coinmission  Staff  Briefing 

The  slalf  will  briesf  the  Commission  on 
various  matters. 


9:30  a.m. 

2.  n'  87  Priorities 

The  Commission  will  consider  Fiscal  Year 
1987  Priorities. 

Closed  to  the  Public 

3.  Compliance  Status  Report 

The  staff  will  brief  the  Commission  on 
various  Compliance  matters. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301—492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesaa,  Md.  20207  301-^92-6800. 

Dated:  June  12, 1985. 
Sheldon  D.  Butts, 
Deputy  Secretary. 
[FR  Doc.  85-14650  Filed  6-14-85:  8:45  am] 

BILLING  CODE  835&-01-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION: 

DATE  AND  TIME:  Monday.  June  24, 1985. 

2:00  p.m.  (eastern  time). 

PLACE:  Clarence  M.  Mitchell,  Jr., 
Conference  Room  No.  200-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building,  2401  "E"  Street,  NW., 
Washington,  D.C.  20507. 

STATUS:  Closed  to  the  public. 

MATTER  TO  BE  CONSIDERED: 

Closed 

1.  Litigation  Authorization:  GC 

Recommendations 

2.  Proposed  Commisston  Decisions 
Note. — Any  matter  not  discussed  or 

concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  Meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  all  times 
for  information  on  these  meetings). 

CONTACT  PERSON  FOR  MORE 
information:  Cynthia  C.  Matthews, 
Executive  Officer,  Executive  Secretariat 
at  (202)  634-6748. 

Dated:  June  13, 1985. 
Cynthia  C.  Matthews, 
Executive  Officer. 

This  Notice  Issued  June  13, 1985. 
(FR  Doc.  85-14677  Filed  6-14-85:  11:57  am) 
BILLING  CODE  e750-06-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  Tuesday,  June  25, 1985. 
9:30  a.m.  (eastern  time). 
PLACE:  Clarence  M.  Mitchell,  Jr., 
Conference  Room  No.  200-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building,  2401  "E"  Street,  NW., 
Washington,  D.C.  20507. 

STATUS:  Part  will  be  open  to  the  public 
and  part  will  be  closed  to  the  public. 

Closed  .  • 

1.  Litigation  Authorization:  General  Counsel 

Recommendations 

2.  Proposed  Commission  Decisions 
Note. — Any  matter  not  discussed  or 

concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  o:i 
EEOC  Commission  Meetings  in  the  Federal 
Register,  the  Commission  also  pro\  ides  a 
receded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  all  limes 
for  information  on  these  meetings.) 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynthia  C.  Matthews, 
Executive  Officer,  Executive  Secretariat 
at  (202)  634-6748. 

Dated:  June  13. 1985. 
Cynthia  C.  Matthews, 
Executive  Officer 

This  Notice  Issued  June  13.  1985. 
[FR  Doc.  85-14678  Filed  6-14-85: 11:57  am) 

BILLING  CODE  6750-06-M 


FEDERAL  COMMUNICATIONS  COMMISSION 

June  14. 1985. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on  Friday, 
June  21, 1985.  which  is  scheduled  to 
commence  at  9:30  a.m.,  in  Room  856,  at 
1919  M  Street,  NW.,  Washington,  D.C. 

Agenda.  Item  No.,  and  Subject 

Private  Radio— 1— Title:  Order  in  the  Matter 
of  Future  Public  Safety 
Telecommunications  Requirements. 
Summary:  The  FCC  will  consider  the 
adoption  and  publication  of  a  report  on  the 
future  telecommunications  requirements  of 
public  safety  entities. 

Common  Cariier—l— Title:  Guidelines  for 
Dominant  Carriers'  MTS  Rates  and  Rate 
Structure  Plans— CC  Docket  No.  84-1235. 
Summary:  The  Commission  will  consider 
proposed  guidelines  for  dominant  carriers' 
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Hlti-riMlive  VfTS  rain  .inti  r^te  «lru<;tiire 

Coninion  Ctrricr— 2— Tilt*?.  ACCIJNKT 
Pai  kft  Service.  CC  Docket  N'o.  04-91)6. 
Sunimifry:  The  Commis.sMin  will  considrr 
Ihc  r»».«iii(5  of  tbf  Commort  Carrier  Bureau 
invfiti)!;ili'm  of  .ATS  1"  Communii;'.tiois' 
ACCUNKT  Pii.  k.'f  Sfrvicr  iiff.-nnq 

Comrrx.'n  Carrier — 3 — Title:  R«')^'ilator> 
Tri'.ilmrnl  of  Pr>?opera;i,in  •!  Exp>^ii<«.'S 
Inciirr-il  by  VVpslt-rn  E'.i'cliu  Co.  R<-la!;n){ 
to  tHt*  Devolnpnient  of  Customer  rv»-nv.^i's 
Fquipmenl  (F.\F»0-9).  Summary:  The 
Conimi.ssion  wilt  considrr  whether  ATS  P 
shouUl  he  required  to  reimburse  to 
ratepayers  all  or  pari  of  the  CPK 
devt«li.pm*nl  exper>sfi  i'jciirred  by 
Western  Electric  Co.  from  May  2.  \9M)  (o 
Der.'nib»-r  31.  liW2. 

Conimop.  Carrier^ — Title:  RiilcmakiK^ 
RrK-ir>'i;iif!  the  Iniplemenlalion  ar.d  Scope  of 
the  I 'ntform  Sottlements  Po!ii:y  for  Parallel 
International  Coir.muniL'alijiis  R'liites. 
Summary:  This  Nl'RM  proposes  procedural 
modifications  to  strengthen  the  uii!f:)nn 
.setllemenls  polii:y  and  to  decrease 
instanr.es  of  its  avoidance.  The  NPRM  -ilso 
considers  the  scope  of  application  of  the 
policy  to,  for  example,  new  ser\i(,e4.  and 
attempts  to  clarify  cerlain  derinitions.  such 
as  "parallel."  which  are  germane  to  the 
policy's  application. 

M.iss  Mi'dia — 1 — Title:  Modiried  Frequency 
Offset  Criteria  and  Monitoring 
Req.jjrements  to  Prev<»nt  C.ible  Tt'levision 
S'giial  I^eakage  Interference  to 
Aenin.iutical  Communications  Systems. 
Summary:  The  Commission  will  consider 
seven  petitions  for  reconsideration  in  this 
matter. 

This  meefin}}  may  be  continued  the 
fullowing  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  infurniation  conceir.ing 
this  meeting  may  be  obtained  from 
ludilh  Kurtich.  ICC  Office  of 
Congressional  and  Public  Affairs, 
telephone  number  (202)  254-7674. 
William  |.  Tricarico, 
Secrvtnry.  Federvl  CommunifCtion.-t 
Commission. 

|FR  Dor  85-14717  Filed  6-14-tt5;  2:12  pmj 
BNJJNG  cooc  trii-oi  M 
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FEDERAL  ENERGV  REOUI-ATORV 

COMIMISSiON 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  announcement:  |une  12, 198.5. 

4^J  FR  24^;)ti. 

PREVIO'J.*iLV  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  10:1)0  a.m.  June  13, 1985. 
CHANGE  IN  THE  MEmNQ:  Ihe  following 

irem  w:h.s  mlded: 

Docket  No.  RMHl-liMJOO.  interstate  Pipeline 

Blanket  Ccr'ifiiatcs  for  R.>utine 

Transactions 
Docket  No.  RM81-2»-0na  Sales  and 

Transportation  by  Inif-rslate  Pipelines  and 

Distributors 
Kenneth  F.  Plumb. 
6Vr;r  t:ir\ 

\VR  Doc.  8.S-H(J5H  Filed  6-14-«5;  10  Ob  am) 
B1LU*Mi  COOC  vrM-«i-m 


FEDERAL  HOME  LOAN  BANK  BOARD 

TIME  AND  DATE:  .M  10-30  a.m..  Friday 

J. me  21,  1985. 

PtACC:  In  the  Board  Room.  6lh  Floor. 

1700 C  St..  NVV.,  Washington,  DC. 

STATUS:  Open  meetinyj. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Ms.  Gravlee  (202-377- 

6679) 

MATTERS  TO  BE  CONSIDERED: 

Repurchase  Agreement  and  Reverse 

Repurchase  Agreement  Transactions 
ClassiHcation  of  Assets 
Redeemable  Preferred  Stock 
|eff  Sconyers, 
Secretary. 

No.  11,  lune  14,  1985. 
\V9.  Doc.  85-14''38  Filed  6-14-«5;  3:38  pm| 

BILLING  cooc  tTW-OI-M 


1985.  and  FR  Doc.  85-11040.  which 
announced  a  meeting  of  the  ComniifiS'on 
on  June  19. 1985.  appeared  in  the  Notices 
section  on  page  24598  in  the  issue  of 
Tuebdiiy.  lure  ^\,  1985,  and  on  pjye 
24717  in  the  issue  of  Wednesday,  |ur.e 
12, 1«W5.  respectively.  They  should  have 
appeared  in  the  Sunshine  Act  Meetings 
secliop. 

WLLHtG  CCDC  1MS-0«-M 


IMTERSTATE  COMMERCE  COMMISSION 
Correction 

re  Doc.  85-14039,  which  announced  a 
meeting  cf  the  Commission  on  June  18, 


SECCRIT.CS  AND  EXCHANGE  COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  (To  be 

publishe:^). 

STATUS:  Open  meet-ng. 

place:  45*T  Fifth  Street.  NW., 
Washington,  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  Monday, 
June  10. 1985. 

CHANGE  IN  THE  MEETING:  Additional 

item. 

The  following  item  will  be  considiired 
at  an  open  meeting  scheduled  for 
Tuesday.  June  18. 1985.  at  10:00  a.m. 

Consideration  of  proposals  for  a  Report  to 
Congrps^  concerning  oversTghl  ol  the 
goverr.men!  secunties  markets.  For  further 
information  contact  Andrew  E.  Feldmsn  al 
1202)  272-2414. 

Commissioner  Cox.  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  i^o 
earlier  notice  thereof  was  possible. 

At  times  changes  in  Commission 
Priorities  Require  Alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Barry 
Mchlman  at  (202)  272-2648. 
Shirley  E.  tlollw. 
Assistant  Secretary. 
June  13, 1985. 

jFR  Doc-  85-14685  Filed  6-14-85;  12.19  phi) 
■lUJNC  cooc  MW-OI-M 


UMI 


Tuesday 
June  18,  1985 


Part  II 


Department  of  the 
Interior 


Fish  and  Wildlife  Service 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Proposal  To  Determine  the  Loach 
Minnow  To  Be  a  Threatened  Species  and 
To  Determine  Its  Critical  Habitat; 
Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

SOCFRPart  17 

Endangered  and  Threatened  Wifdiife 
and  Plants;  Proposal  To  Determine  the 
Loach  M'nnow  To  Be  a  Threatened 
Species  and  To  Oetern>ine  Its  Critical 
Habitat 

AQENCV:  Fish  and  Wildlife  Ser\ice. 

Ir'erior. 

ACTION:  Proposed  rule. 


summary:  The  U.S.  Fish  and  Wildlife 
Ser\'ice  proposes  to  list  a  fish,  Tiaroga 
cobiUs  (loach  iriniiow),  as  a  threatened 
species  under  the  authority  contained  in 
the  Endangered  Species  Act  of  1973,  as 
amended.  Critical  habitat  is  being 
proposed.  A  special  rule  allowing  take 
in  accordance  with  New  Mexico  and 
Arizona  State  laws  and  regulations,  for 
educational  or  scientific  purposes, 
enhancement  of  survival  or  propagation 
of  the  species,  zoolosjical  exhibition,  and 
other  conservation  purposes,  is 
proposed.  Historically,  Tiaroga  cobitis 
occurred  in  the  Cila  River  system 
upstream  from  Phoenix,  Arizona. 
Presently  it  is  found  only  in  Aravaipa 
Creek.  Graham  and  Pinal  Counties, 
Arizona:  portions  of  the  Gila  River 
upstream  from  the  Middle  Box  canyon. 
Grant  and  Catron  Counties.  New 
Mexiv^o-  the  San  Frapcisco  and  Blue 
Rivers  upstream  from  their  confluence, 
Greenlee  County,  Arizona,  and  Catron 
Coun»y,  New  Mexico:  the  lower 
Tularosa  River.  Catron  County,  New 
Mexico:  and  the  lower  1.5  kilometers  of 
Whitewater  Creek,  a  tributary  of  the 
San  Francisco  River,  Catron  County, 
New  Mexico.  The  distribution  and 
numbers  of  Tiarc<ia  cobitis  have  been 
reduced  by  habitat  destruction, 
impcup.lmcrit.  channel  downcuttirg, 
substrate  sedimentdtton,  water 
diversion,  ground  water  pumping,  the 
spread  of  exotic  predatory  and 
competitive  species.  The  species 
continues  to  be  threatened  by  proposed 
dam  construction,  water  losses,  habitat 
alteration,  and  e>otic  species.  Of  the 
approximately  2,600  kilometers  of 
stream  habitat  historically  occupied  by 
Tiaro^tt.  2,220  kilometers  no  longer 
supports  the  species.  A  final 
determination  of  Tiaroga  cobitis  to  be 
threatened  species  would  implement  the 
protection  provided  by  the  Endangered 
Species  Act  of  1973,  as  amended.  The 
Service  seeks  data  and  comments  from 
the  public  on  this  proposal. 
DATES:  Comments  from  all  interested 
parties  must  be  i-eceived  by  August  19, 
198-5.  Public  hearing  requests  must  be 
received  by  August  2, 1985. 


ADDRESSES:  Conunents  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  1306.  500  Gold 
Avenue,  S.W.,  Room  4C00,  Albuquerque. 
New  Mexico  87103.  Comments  and 
materials  received  will  be  available  for 
public  inspection  during  normal 
business  hours  by  appointment,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gerald  L.  Burton,  Endangered 
Species  Biologist,  Office  of  Endangered 
Species,  U.S.  Fish  v.rxA  Wildlife  Service, 
Region  2  (See  ADDRESSES  above)  (505/ 
766-3972  or  FFS  474-3972). 
SUPPLEMENTARY  INFORMATION-: 

Background 

Ticjroga  robttis  was  first  collected  in 
185''  from  the  Rio  San  Pedro  in  Arizona, 
and  was  described  from  those 
specimens  in  1856  by  Girard.  It  is  a 
small  (less  than  80  millimeters),  slender, 
elongated  fish,  olivaceous  in  color  with 
dirty  white  spots  at  the  base  of  the 
dorsal  and  c-iudal  fms.  It  has  a  highly 
oblique  terminal  mouth  and  its  eyes  are 
markedly  upward  directed.  Breeding 
males  develop  vivid  red-orange 
markings.  Tiaroga  cobitis  inhabits  small 
to  large  perennial  streams,  using 
sha'low  turbulent  rifP.es  with  primarily 
cobble  substrate,  swift  currents,  and 
growths  of  filamentous  algae.  Recurrent 
flooding  is  very  important  to  Tiaroga 
biology,  keeping  the  substrate  free  of 
embedding  sediments,  and  helping  to 
maintain  the  competitive  edge  over 
invading  exotic  fidh  species  (Minckley. 
1973). 

Tiaroga  cobitis  was  once  locally 
common  throughout  much  of  the  Verde, 
Salt.  San  Pedro.  San  Francisco,  and  Gila 
(upstream  from  Phoenix)  River  systems, 
occupying  both  the  mainstream  and 
perenni  i!  tf'bu!arie:s  up  to  about  2.2<X) 
meters  elevation  (Minckley,  1973). 
Because  of  habitat  destruction,  and 
competition  and  predatiun  by  exotic  fish 
species,  its  range  has  been  reduced  and 
it  is  now  res'''irted  to  approximately  24 
kilometers  of  Aravaipa  Creek.  Graham 
and  Pinal  Counties,  Arizona: 
approximately  93  kilometers  of  the 
upper  Gila  River  upstream,  from  the 
Middle  Box  canyon  through  the  Cliff- 
Gila  Valley-  and  the  area  of  the 
confluence  of  the  East.  West,  and 
Middle  Forks  of  the  Gila,  Grant  and 
Catron  Counties.  New  Mexico; 
approximately  167  kilometers  of  the  San 
Francisco  and  Tularosa  Rivers.  Catron 
County,  New  Mexico:  the  lower  1.5 
kilometers  of  Whitewater  Creek,  a 
tributary  of  the  San  Francisco  River, 
Catron  County.  New  Mexico:  and 
approximately  95  kilometers  of  the  Blue 


River.  Greenlee  County.  Arizona. 
(Anderson,  1978:  Barber  and  Minckley, 
1966;  Britt,  1982;  Silvey,  1978;  Propst,  in 
prep.;  USDA,  1979).  The  380  kilometers 
of  range  presently  occupied  by  Tiaroga 
represents  approximately  15  percent  of 
its  former  range. 

Land  ownership  in  existing  Tiaroga 
cobitis  habitat  is  mixed  and  is  as 
follows: 

Aravaipa  Creek 

1.  USDl  Bureau  of  Land 
Management — About  75  percent  of  the 
perennial  length  of  the  stream,  most  of 
which  is  designated  as  the  Aravaipa 
Canyon  Wilderness. 

2.  Defenders  of  Wildlife — Most  of  the 
perennial  stream  upstream  and 
downstream  from  the  wilderness  area  is 
owned  or  leased  as  the  George  Whittell 
Wildlife  Preserve. 

3.  Other  privately  owned — A  few 
scattered  parcels  along  the  perennial 
stream  length. 

Gila  River 

1.  Privately  owned— Most  of  the  Cliff- 
Gila  Valley,  and  also  near  Gila  Hot 
Springs  and  along  the  East  Fork. 

2.  The  Nature  Conservancy — A  small 
portion  of  river  upstream  from  the  town 
of  Gila. 

3.  New  Mexico  Department  of  Came 
and  Fish — Approximately  6'/^  kilometers 
of  river  just  downstream  from  the 
confluence  of  the  West  and  Middle 
Forks. 

4.  U.S.  Forest  Service — A  large  portion 
of  the  river  is  in  the  Gila  National  Forest 
with  sections  flowing  through  the  Gila 
Wilderness,  the  Lower  Giia  River  Bird 
Habitat  Management  Area,  and  the  Gila 
River  Research  N.^toral  Area. 

San  Francisco  and  Tu/aroaa  Rivers  and 
Wki><;wnter  Creek  • 

1.  I'rivately  owned — Substanti.d  areas 
near  the  towns  of  Cruzville.  Gienwuod. 
Reserve,  and  Alma. 

2.  U.S.  Forest  Service — The  major 
portions  nf  these  rivers  flow  through  the 
Gilda  and  Apache-Sitgreaves  National 
Forests. 

Blue  River 

1.  U.S.  Forest  Service— The  river  is 
almost  entirely  contained  within  the 
Apache-Sitgreaves  National  Forest,  with 
a  large  portion  flowing  through  the  Blue 
Range  Primitive  A.'-ea. 

2.  Privately  owned — Interspersed 
inholdingG  within  Forest  Service  lands. 

The  native  fish  fauna  of  the  Gila  River 
sy.stem.  including  Tiaroga  cobitis.  has 
been  drastically  affected  by  man's 
alteration  of  tha*  system,  with  35 
percent  presently  federally  listed  as 
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endangered  and  another  35  percent 
considered  to  be  threatened  or 
endangered  by  the  States  of  Arizona 
and  New  Mexico  and/or  the  American 
Fisheries  Society.  Tiaroga  cobitis  has 
been  extirpated  from  much  of  the 
system  and  was  last  found  in  the  San 
Pedro  River  (except  Aravaipa  Creek)  in 
1961,  and  the  Verde  River  drainage  in 
1938.  It  has  also  retreated  at  least  60 
kilometers  upstream  in  the  Gila  River  in 
the  last  50  years.  It  was  last  found  in  the 
White  River  of  the  Salt  River  drainage  in 
1967,  however,  since  then  no  extensive 
fishery  surveys  have  been  conducted  in 
that  area  and  it  may  Btill  persist. 

The  contmuing  decline  in  the 
distribution  of  Tiaroga  cobitis  has 
evoked  concern  over  its  survival  from 
nvany  sources,  it  was  included  by  the 
American  Fisheries  Society's 
Endangered  Species  Committee  on  their 
1979  list  (Deacon,  et  al-  1979)  as  a 
species  of  special  concern  due  to  habitat 
destruction  and  to  competition/ 
predation  from  exotic  species.  Prior  to 
that  it  was  listed  as  rare  and 
endangered  on  a  1972  list  of  threatened 
freshwater  fish  of  the  United  States, 
published  by  the  American  Fisheries 
Society  and  the  American  Society  of 
Ichthyologists  and  Herpetologists 
(Miller,  1972).  It  has  also  been  listed  by 
the  International  Union  for  the 
Conservation  of  Nature  and  Natural 
Resources  in  their  Red  Data  Book  (Vol. 
4)  in  1977.  Both  the  States  of  Arizona 
and  New  Mexico  include  Tiaroga  cobitis 
on  their  lists  of  threatened  and 
endangered  species  (New  Mexico  State 
Game  Comm.,  1985:  Arizona  Game  and 
Fish  Comm.,  1982).  It  was  included  in 
the  Service's  December  30, 1982, 
Vertebrate  Notice  of  Review  (47  FR 
58454-58460)  in  category  1.  Category  1 
includes  those  taxa  for  which  the 
Service  currently  has  substantial 
information  on  hand  to  support  the 
biological  appropriateness  of  proposing 
to  list  the  species  as  endangered  or 
threatened.  Because  of  concern  over  the 
survival  of  and  to  provide  protection  for 
native  species,  including  Tiaroga 
cobitis,  land  has  been  acquired  on  the 
upper  Gila  River  by  The  Nature 
Conservancy  and  on  Aravaipa  Creek  by 
the  Defenders  of  Wildlife. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  soq.)  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (codified 
at  50  CFR  Part  424;  revised  to 
accommodate  the  1982  amendments — 
see  final  rule  at  49  FR  38900,  October  1, 
1984)  set  forth  procedures  for  adding 
species  to  the  Federal  lists.  A  species 


may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  Section 
4(a)(1)  of  the  Act.  These  factors  and 
their  application  to  Tiaroga  cobitis 
(loach  minnow)  are  as  follows: 
A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  lis  habitat  or  range.  Much  of  the 
historic  native  habitat  of  Tiaroga  cobitis 
has  been  drastically  altered  or 
destroyed  by  human  uses  of  the  rivers, 
streams,  and  watersheds.  These 
alterations  include;  Conversion  of 
flowing  waters  into  still  waters  by 
impoundment:  alteration  of  flow  regimes 
(including  conversion  of  perennial 
waters  to  intermittent  or  no  flow,  and 
the  reduction,  elimination,  or 
modification  of  natural  flooding 
patterns);  alteration  of  water 
temperatures  (either  up  or  down); 
alteration  of  silt  and  bed  loads:  loss  of 
marshes  and  backwaters;  and  alteration 
of  stream  channel  characteristics  from 
well-defined,  surface  level,  heavily 
vegetated  channels  with  a  diversity  of 
substrate  and  habitats,  into  deeply  cut 
unstable  arroyos  with  little  riparian 
vegetation,  uniform  substrate  and  little 
habitat  diversity.  Causes  of  such 
alterations  include:  damming,  water 
diversion,  channel  downcutting, 
excessive  groundwater  pumping, 
lowering  water  tables,  channelization, 
riparian  destruction,  erosion,  mining, 
timber  harvest,  grazing,  and  other 
watershed  disturbances.  Of  the 
approximately  2,600  kilometers  of 
stream  habitat  historically  occupied  by 
Tiaroga,  2,200  kilometers  no  longer 
support  populations  of  this  fish.  This 
loss  reduces  the  range  or  Tiaroga  by 
approximately  85  percent. 

The  biology  of  Tiaroga  cobitis  is  not 
well  enough  understood  to  determine 
what  specific  effects  each  of  these 
habitat  changes  or  los.ses  have  had  on 
the  survival  of  the  species.  However,  the 
conversion  of  a  large  portion  of  the  the 
habitat  into  intermittent  or  lacustrine 
waters  or  totally  dewatered  channels 
has  had  an  obvious  effect  on  Tiaroga 
populations  by  totally  eliminating 
usable  habitat  in  those  portions  of  the 
streams.  Because  it  lives  among  the 
cobble  on  the  stream  bottom.  Tiaroga 
cobitis  is  also  sensitive  to  the 
sedimentation  that  is  a  common  feature 
of  the  habitat  alteration  occurring 
throughout  historic  and  existing  Tiaroga 
habitats.  These  habitat  changes, 
together  with  the  introduction  of  exotic 
fish  species  (see  factors  C  and  E)  have 
resulted  in  the  extirpation  of  Tiaroga 
cobitis  throughout  much  of  its  historic 
range. 


Some  of  the  major  reasons  for  specific 
Tiaroga  habitat  losses  arc  easily 
identifiable.  The  San  Pedro  River,  once 
a  perennial  stream,  is  now  severely 
downcut  and  has  only  intermittent  How. 
The  lower  Salt  and  Verde  Rivers  now 
have  a  very  limited  flow  or  no  flow 
during  portions  of  the  year,  due  to 
agricultural  diversion  and  upstream 
impoundments,  and  both  rivers  have 
multiple  impoundments  in  their  middle 
reaches.  The  Gila  River,  after  leaving 
the  Mogollon  Mountains  in  New  Mexico, 
is  affected  by  agricultural  and  industrial 
water  diversion,  impoundment, 
channelization,  and  has  been  subjected 
to  use  of  chemicals  for  fish  management 
from  the  Arizona  border  downstream  to 
San  Carlos  Reservoir.  The  San  Francisco 
and  Tularosa  Rivers  have  suffered  from 
erosion  and  extensive  water  diversion 
and  at  present  have  an  undependable 
water  supply  in  much  of  their  length. 
The  Blue  River  has  been  subjected  to 
channel  downcutting  and  erosion, 
particularly  in  its  lower  reaches. 

Remitting  Tiaroga  cobitis  habitat  is 
still  threatened  with  further  habitat 
destruction.  Aravaipa  Creek  is  relatively 
protected  from  further  habitat  loss 
because  of  its  status  as  the  USDl  Bureau 
of  Land  Management  Aravaipa  Canyon 
Wilderness.  Access  and  land  uses  are 
limited  in  the  canyon  and  it  is  managed 
primarily  for  natural  values  and 
recreation.  However,  extensive  ground 
water  pumping  is  occurring  upstream  in 
the  watershed  resulting  in  a  continued 
lowering  of  the  water  table  that  could 
eventually  reduce  or  eliminate  perennial 
flow  in  Aravaipa  Creek.  Channelization 
and  mesquite  clearing  that  is  occurring 
upstream  creates  excessive  sediment 
which  is  carried  downstream  into 
Tiaroga  habitat. 

Lands  along  the  Gila,  San  Francisco. 
Blue,  and  Tularosa  Rivers  are  primarily 
owned  by  the  U.S.  Forest  Service, 
however,  there  are  significant  stretches 
of  privately  owned  land.  Tiaroga  habitat 
receives  some  protection  on  Forest 
Service  lands  that  are  designated  for 
special  uses  and  thus  subject  to  access 
and  use  restrictions.  These  are  the  Gila 
Wilderness  and  Primitive  Areas,  the 
Blue  Range  Primitive  Area,  the  lower 
Gila  River  Bird  Habitat  Management 
Area,  and  the  Gila  river  Research 
Natural  Area.  Habitat  in  multiple  use 
Forest  Service  portions  of  these  rivers  is 
affected,  often  adversely,  by  many  past 
and  present  uses  in  the  watershed  and 
riparian  zone,  and  by  water  diversion 
and  water  development  projects.  On 
privately  owned  lands  along  the  river 
there  is  no  statutory  control  of  habitat 
alteration  or  destruction.  Agricultural 
use,  water  diversion,  highway  and 
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briilge  conslnicliDn.  and  flood  control 
measures  in  these  areas  impact  the 
habitat.  At  present,  the  San  Francisco 
River  often  goes  dry  near  the  town  of 
Clenwood,  due  to  upstream  diversion. 
The  U.S.  Army  Corps  of  Engineers  has 
recently  completed  some  work  in  the 
Cliff-Gila  and  Clenwood-Reserve  areas 
on  the  Gila  and  San  Francisco  Rivers, 
under  their  Emergency  Authority,  which 
allows  them  to  replace  or  restore 
damaged  flood  control  structures.  Other 
flood  control  alternatives  considered  for 
this  area  is  the  past  by  the  Corps  have 
been  set  aside;  the  only  current  plans  for 
Rood  control  in  the  New  Mexico  portion 
of  the  Gila  Basin  are  in  cooperation  with 
the  Bureau  of  Reclamations  Conner 
Dam  study  (U.S.  Army  Corps  of 
Engineers.  1984). 

Of  particular  importance  to  Tiuroga 
robitis  survival  in  the  Gila  River,  is  the 
proposed  construction  of  a  dam  on  the 
Gila  River  mainstream,  as  part  of  the 
Central  Arizona  Project  Upper  Gila 
Water  Supply  Study  by  the  U.S.  Bureau 
of  Reclamation  (USDl,  1972).  Currently 
the  Bureau  of  Reclamation  is  studying 
tour  alternatives  (USDI.  1985):  a  high 
ii.!m  and  reservoir  at  the  Conner  site  on 
the  mainstream  Gila  River  near  the 
lov\er  end  of  the  Middle  Box  canyon;  a 
■"nuiil  d.im  and  reservoir  at  the  Conner 
S'-e  With  a  off.-^tredm  storage  reservoir; 
floodpldin  storage  basins  in  the  Cliff- 
Gila  Valley:  and  direct  pumping  from 
the  river  in  the  Cliff-Gila  Valley  to  an 
offstream  storage  reservoir.  A  former 
alternative,  which  included  a  dam  on 
the  San  Francisco  River  just 
downstream  from  its  confluence  with 
the  Blue  River,  has  been  dropped  from 
current  planning.  A  high  dam  at  the 
Conner  site  on  the  Gila  River  could  have 
major  negative  impacts  on  Tiaroga 
cobitis.  Up  to  29  kilometers  of  river,  31 
percent  of  the  existing  range  in  the  Gila 
River,  would  be  inundated  and  thus 
would  no  longer  support  Tiaroga  cobitis. 
which  lives  only  in  flowing  waters.  The 
presence  of  a  dam  on  the  river  could 
also  adversely  alter  habitat  downstream 
from  the  dam  by  changing  the 
temperature,  bedload,  and  flow  regimes, 
including  the  elimination  of  natural 
flooding,  which  is  an  important  factor  in 
riparian  and  channel  maintenance  and 
in  the  maintanance  of  the  competitive 
edge  of  native  fish  over  exotic  fish 
species.  Major  dam  and  reservoir 
construction  in  the  past,  on  the  Salt, 
Verde,  and  Gila  Rivers,  has  resulted  in 
the  complete  extirpation  of  all  Tiaroga 
cobitis  downstream  of  the  dam  and  for 
up  to  65  kilometers  above  the  reservoir. 
EA'en  with  extensive  planning  for  natural 
flow  and  temperature  maintanance 
downstream,  the  construction  of  a  dam 


on  the  upper  Gila  would  have  a  strong 
impact  on  Tiaroga  cobitis.  A  small  dam 
at  the  Conner  site  would  inundate  an 
estimated  14  kilometers  of  river,  and 
would  also  affect  populations  upstream 
and  downstream  from  the  reservoir.  The 
effects  of  direct  pumping  from  the  river 
to  offstream  storage  are  not  completely 
known,  but  may  include  entrapment  of 
fish  in  pipelines,  impingement  of  fish  on 
intake  screens,  and  depletion  of  stream 
flow  below  the  diversion  point.  The 
fourth  alternative  of  floodplain  storage 
basins  would  require  removal  of  484 
^cres  of  riparian  vegetation  along  the 
river  and  would  eliminate  18  kilometers 
of  aquatic  habitat  due  to  construction  of 
the  basins  and  to  channelization  and 
diversion  of  the  river.  Downstream  from 
the  stoi'age  area  adverse  impacts  to 
Tiaroga  may  include  increased 
sediments  and  changes  in  temperature 
and  flow  regimes,  including  the 
elimination  of  natural  flooding. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  No  threat  from  overutilization 
of  this  species  is  known  to  occur  at  this 
time. 

C.  Disease  or  predation.  Historically, 
predation  probably  was  not  a  significant 
f  jctor  affecting  Tiaroga  cobitis 
populations:  however,  in  the  past  100 
yeai;..  introduclion  of  exotic  predatory 
fisiies  has  increaged  the  role  that 
predation  plays  in  Tiaroga  biology.  In 
Aravaipa  Creek,  there  are  only  two 
potential  predators — the  native 
roundtail  chub  and  the  exotic  green 
sunfish.  the  latter  being  primarily 
restricted  to  side  channel  pools  and  kept 
at  low  populations  by  frequent  flooding. 
Neither  are  known  to  be  having  a 
significant  effect  on  Tiaroga  cobitis. 
Potential  predators  known  to  exist  in  the 
Blue  River  are  few  and  include  rainbow 
and  brown  trout  in  the  upper  reaches 
and  channel  catfish  near  the  mouth.  In 
the  Gila,  San  Francisco,  and  Tularosa 
Rivers,  the  native  roundtail  chub  and 
several  exotic  fish  (black  and  yellow 
bullhead,  channel  catfish,  green  sunfish. 
flathead  catfish,  small  and  large  mouth 
bass,  rainbow  and  brown  trout)  are 
probable  predators  on  Tiaroga  cobitis. 
Although  predation  does  not  seem  to  be 
a  threat  to  Tiaroga  in  good  habitat 
conditions,  it  is  probable  that  it  is  a 
negative  factor  on  their  populations 
under  the  altered  conditions  present  in 
much  of  the  existing  habitat.  The 
depletion  of  native  fishes  in  the  East 
Fork  of  the  Gila  River,  noted  in  1983-84 
by  Propst  (in  prep),  is  probably  due  to 
increased  numbers  of  smallmouth  bass 
and  catfish  in  that  portion  of  the  river. 
Construction  of  dams  and  reservoirs 
exacerbates  the  predation  problem  by 


increasing  the  habitat  desirable  to 
exotic  predators,  decreasing  the  habitat 
suitable  for  Tiaroga  cobitis.  and 
supplying  a  ready  source  of  exotic 
predators  from  the  reservoir.  The  impact 
of  predation  on  Tiaroga  in  the  Gila  River 
could  increase  significantly  if  a  dam  is 
constructed  as  part  of  the  Upper  Gila 
Water  Supply  Project. 

D.  The  inadequacy  of  existing 
regulatory-  mechanisms.  Tiaroga  cobitis 
is  protected  by  the  States  of  New 
Mexico  and  Arizona.  It  is  listed  by  New 
Mexico  as  an  endangered  species. 
Group  2  (New  Mexico  State  Game 
Comm.,  1985),  which  are  those  species 
".  .  .  whose  prospects  of  survival  or 
recruitment  within  the  State  are  likely  to 
be  in  jeopardy  within  the  foreseeable 
future."  This  provides  the  protection  of 
the  New  Mexico  Wildlife  Conservation 
Act  (Sections  17-2-37  through  17-2-46 
NMSA  1978)  and  prohibits  taking  of 
such  species  except  under  the  issuance 
of  a  scientific  collecting  permit.  Tiaroga 
cobitis  is  listed  by  the  State  of  Arizona 
as  a  threatened  species.  Group  3 
(Arizona  Game  and  Fish  Comm.,  1982). 
which  are  those  species  ".  .  .  whose 
continued  presence  in  Arizona  could  be 
in  jeopardy  in  the  foreseeable  future." 
This  listing  does  not  provide  any  special 
protection  to  the  species  listed. 
I^otection  provided  in  the  Arizona 
Game  and  Fish  regulations  prohibtW 
taking  of  Tiaroga  cobitis,  except  by 
angling,  an  unlikely  possibility.  Neither 
State  provides  any  protection  for  the 
habitat  upon  which  the  species  depends. 

New  Mexico  water  law  does  not 
include  provisions  for  the  acquisition  of 
instream  water  rights  for  protection  of 
fish  and  wildlife  and  their  habitat,  and 
Arizona  water  law  has  only  recently 
recognized  such  rights.  This  deficiency 
has  been  a  major  factor  in  the  survival 
of  those  species  who  are  dependent 
upon  the  presence  of  that  instream 
water. 

State  Game  and  Fish  regulations  in 
New  Mexico  and  Arizona  allow  the  use 
of  the  red  shiner  and  other  live  minnows 
as  bait  fish  in  the  Gila  and  San 
Francisco  Rivers  in  areas  containing 
Tiaroga  cobitis.  This  has  encouraged  the 
spread  of  detrimental  exotic  species, 
specifically  the  red  shiner,  which 
appears  to  replace  Tiaroga  cobitis  under 
certain  conditions  (see  factor  E). 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Existing  populations  of  Tiaroga  cobitis 
are  threatened  by  the  continued 
introduction  and  dispersal  of  exotic 
species,  particularly  Notropis  lutrensis 
(red  shiner),  throughout  the  Gila  River 
system.  Although  it  is  not  known  by 
what  mechanisms  these  exotic  species 
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affect  Tiaroga.  it  is  known  that  the 
sprnad  of  exotic  species  throughout  the 
Gila  system  correlates  closely  to  the 
declining  numbers  and  distribution  of 
Tiaroiia  cohitis  and  other  native  species. 
It  has  been  demonstrated  with  other 
native  fish  that  copipetitive  ami/or 
predatory  interactions  with  exotic 
species  have  been  a  major  factor  in  the 
declining  numbers  and  distribution  of 
those  natives.  Although  Notrupis 
/iitrensis  and  Tiarogu  cohitis  generally 
utilize  different  habitats,  it  appears  that 
they  are  competitors  for  some  habitat 
factors  (Minckley  and  Carufel.  1967).  In 
suitable  unaltered  habitat,  it  is  possible 
that  Tiuroga  is  able  to  hold  its  own 
against  invasion  of  Nutropis  lutrensis  or 
other  exotic  species;  however,  this 
balance  may  be  destroyed  in 
extensively  altered  habitat  where 
Tiaroga  populations  are  already  under 
stress.  A  major  factor  in  the 
displacement  seems  to  be  the 
disturbance  of  natural  flooding  patterns, 
since  native  species  such  as  Tiaroga 
c.ubilis  are  adapted  to  and  thrive  under 
a  regime  of  frequent  moderate  to  severe 
flooding,  and  Notropis  lutrensis  and 
other  exotic  species  do  not.  The 
controlled  flow  of  flood  waters,  resulting 
from  impoundment,  interrupts  this 
natural  pattern  in  downstream  reaches 
and  encourages  the  spread  ol  Nutropis 
lutrensis  and  other  exotics  at  the 
expense  of  Tiaroga  cohitis.  The 
presence  of  reservoirs  also  increases  the 
likelihood  and  rapidity  of  the  spread  of 
Notropis  htrensis  and  other  exotics  by 
supplying  a  ready  source  of  exotic 
species  from  the  reservoir  and  its 
fishery.  At  present,  Notropis  lutrensis  is 
not  found  in  Aravaipa  Creek  or  the  Blue 
River,  but  is  found  in  the  San  Francisco 
River  at  least  as  far  upstream  as  Frisco 
Hot  Springs,  and  is  found  in  the  upper 
Gila  River  as  far  upstream  as  the 
Highway  180  bridge  near  Cliff,  New 
Mexico.  In  1978.  Notropis  lutrensis  had 
not  yet  been  found  in  the  Gila  River  in 
.New  Mexico. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Tiaroga  cohitis 
as  threatened.  Threatened  status  seems 
appropriate  because  of  the  greatly 
reduced  and  fragmented  range  of  the 
species,  and  because  of  the  threats  to 
this  fish  and  its  remaining  habitat.  If  the 
loach  minnow  is  not  proposed  for  listing, 
it  could  reasonably  be  expected  to 
become  endangered  within  the 
foreseeable  future.  However,  since  this 
species  is  still  extant  in  380  kilometers 


of  stream  it  docs  not  apptiar  to  be  in 
danger  of  extinction  within  the 
foreseeable  future  and  thus  endangered 
status  would  not  be  appropriate. 

Critical  Habitat 

Critical  hdbitat,  as  defined  by  Section 
3  of  the  Act  means:  (i)  The  specific  area 
within  the  geographical  area  occupied 
by  the  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act.  on  which  are 
found  those  physical  or  biological 
features  (1)  essential  to  the  conservation 
of  the  species,  and  (il)  which  may 
require  special  management 
considerations  or  protection,  and  (ii) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time  it 
is  listed,  upon  a  determination  that  such 
areas  are  essential  for  the  conservation 
of  the  species. 

Section  4(a)(3)  of  the  Act  requires  that 
critical  habitat  be  designated  to  the 
maximum  extent  prudent  and 
determinable  concurrent  with  the 
determination  that  a  species  is 
endangered  or  threatened.  Critical 
habitat  is  being  proposed  for  Tiaroga 
cohitis  to  include: 

1.  Aravaipa  Creek,  Graham  and  Pinal 
Counties,  Arizona.  The  approximately 
24  kilometer  long  perennial  section, 
which  includes  both  Bureau  of  Land 
Management  and  privately  owned 
lands. 

2.  Gila  River,  Catron  and  Grant 
Counties,  New  Mexico.  Four  sections  of 
river  totaling  approximately  93 
kilometers  in  length.  The  first  section, 
approximately  37  kilometers  long, 
extends  from  from  the  north  side  of  St. 
Peters  Rock  (south  boundary  Section  21; 
T17S;  R17W)  upstream  to  the  confluence 
with  Mogollon  Creek;  A  second  section, 
approximately  12  kilometers  long, 
extends  up  the  West  Fork  from  the 
confluence  with  the  East  Fork  upstream 
to  the  west  boundary  of  Section  22;  T12S; 
R14W.  A  third  section,  approximately  18 
kilometers  long,  extends  up  the  Middle 
Fork  from  the  confluence  with  the  West 
Fork  upstream  to  the  confluence  with 
Brothers  West  Canyon.  The  fourth 
section,  approximately  26  kilometers 
long,  extends  up  the  East  Fork  from  the 
confluence  with  the  West  Fork  upstream 
to  the  north  boundary  Section  11;  T12S; 
R13W.  These  river  sections  flow  through 
U.S.  Forest  Service,  Bureau  of  Land 
Management,  New  Mexico  Department 
of  Game  and  Fish,  and  privately  owned 
lands. 

3.  San  Francisco  River,  Catron 
County,  New  Mexico  and  Greenlee 
County,  Arizona.  Two  sections  of  river 
totaling  approximately  21  kilometers  in 
length.  The  first  section,  approximately 
15  kilometers  long,  extends  from  the  U.S. 
Highway  180  bridge  upstream  to  Kelly 


Flat.  The  other  section,  approximately  6 
kilometers  lonj;.  extends  from  the 
confluence  with  Hickey  Canyon 
upstream  to  the  confluence  with  the 
Blue  River.  These  areas  include  U.S. 
Forest  Service  and  privately  owned 
lands. 

4.  Tularosa  River.  Catron  County. 
New  Mexico.  Approximately  24 
kilometers  of  river  from  the  confluence 
with  Negrito  Creek  upstream  to  the 
town  of  Cruzville.  This  area  includes 
U.S.  Forest  Service  and  privately  owned 
lands. 

5.  Blue  River,  Greenlee  County, 
Arizona  and  Catron  County.  New 
Mexico.  Approximately  78  kilometers  of 
river  from  its  confluence  with  the  San 
Francisco  River  upstream  to  the 
confluence  with  Dry  Blue  Creek  and- 
Campbell  Blue  Creek.  This  area  includes 
U.S.  Forest  Service  and  privately  owned 
lands. 

6.  Campbell  Blue  Creek.  Greenlee 
County.  Arizona  and  Catron  County, 
New  Mexico.  An  approximately  18 
kilometer  reach  of  stream  from  its 
junction  with  Blue  River  upstream  to  the 
confluence  with  Coleman  Creek.  This 
area  includes  U.S.  Forest  Service  and 
privately  owned  lands. 

7.  Dry  Blue  Creek.  Catron  County. 
New  Mexico.  Approximately  3 
kilometers  of  stream  from  its  confluence 
with  the  Blue  River  upstream  to  the 
springs  located  in  Section  32;  TBS; 
R21W.  This  area  is  entirely  on  U.S. 
Forest  Service  lands. 

Section  4(b)(8)  of  the  Act  requires,  for 
any  proposed  or  final  regulation  that 
designates  critical  habitat,  a  brief 
description  and  evaluation  of  those 
activities  (public  and  private)  which 
may  adversely  modify  such  habitat  or 
may  be  affected  by  such  designation. 
Any  activity  that  would  lessen  the 
amount  of  the  minimum  flow  or  would 
significantly  alter  the  natural  flow 
regime  in  the  Blue,  San  Francisco, 
Tularosa,  or  Upper  Gila  Rivers,  or 
Aravaipa  Creek  could  adversely  impact 
the  proposed  critical  habitat.  Such 
activities  include,  but  are  not  limited  to, 
excessive  groundwater  pumping, 
impoundment,  and  wafer  diversion.  Any 
activity  that  would  extensively  alter  the 
channel  morphology  in  the  Blue.  San 
Francisco,  Tularosa,  or  Upper  Gila 
Rivers  or  Aravaipa  Creek  could 
adversely  impact  the  proposed  critical 
habitat.  Such  activities  include,  but  are 
not  limited  to,  channelization,  excessive 
sedimentation  from  mining,  timber 
harvest,  grazing,  and  other  watershed 
disturbances,  impoundment,  deprivation 
of  substrate  source,  and  destruction  of 
riparian  vegetation.  Any  activity  that 
would  significantly  alter  the  water 
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chemistry  in  the  Blue.  San  Francisco, 
Tularosa.  or  Upper  Gila  Rivers  or 
Aravaipa  Creek  could  adversely  impact 
the  proposed  critical  habitat.  Such 
activities  include,  but  are  not  limited  to, 
release  of  chemical  or  biological 
pollutants  into  the  waters  at  a  point 
source  or  by  dispersed  release.  The 
introduction,  advertent  or  otherwise,  of 
,  exotic  predatory  and  competitive  fish 
species  could  adversely  affect  Tiaroga 
cobitis  populations  and  could  reduce  or 
eliminate  them  within  the  critical 
h<ibitat. 

Section  (4)(b)(2)  of  the  Act  requires 
the  Service  to  consider  economic  and 
other  impacts  of  designating  a  particular 
area  as  critical  habitat.  The  Service  will 
consider  the  critical  habitat  designation 
in  light  of  all  additional  relevant 
information  obtained  at  the  time  of  final 
rule. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  Such  actions  are 
initiated  by  the  Service  following  listing. 
The  protection  required  of  Federal 
agencies  and  prohibitions  against  taking 
and  harm  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
rnquires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat.  Requlations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  .=>0  CFR  Part  402.  and  are  now 
under  >p\  isi(;n  (see  proposal  at  48  FR 
2W»9().  Ii.rie  29.  1983).  Section  7{;i)(4) 
requires  Kederal  agencies  to  confer 
informally  with  the  Service  on  any 
action  that  is  likely  to  jeopardize  the 
continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  Tiaruga  cobitis 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species,  the  responsible 


Federal  agency  must  enter  into  formal 
consultation  with  the  Service. 

No  Federal  activities  are  known  or 
expected  to  be  affected  on  Bureau  of 
Land  Management  lands  on  Aravaipa 
Creek,  because  the  Aravaipa  Canyon 
Wilderness  is  presently  being  managed 
to  protect  and  enhance  natural  values, 
including  Tiaroga  cobitis. 

On  U.S.  Forest  Service  lands,  little 
effect  is  expected  from  Federal  activities 
from  this  proposal:  however,  section  7 
consultation  may  be  needed  if  changes 
occur  in  current  grazing,  mining, 
timbering,  recreational,  and  other 
activities  affecting  Tiaroga  cobitis  and 
its  habitat,  or  if  continuation  of  present 
activities  are  determined  to  be 
adversely  affecting  the  species  and  its 
critical  habitat. 

Proposed  dam  construction  or 
alternative  water  projects  on  the  upper 
Gila  River,  which  have  been  authorized 
for  study  as  part  of  the  Bureau  of 
Reclamation's  Central  Arizona  Project 
Upper  Gila  Water  Supply  Study,  could 
be  affected  by  this  proposal.  Any  such 
project  would  become  subject  to  section 
7  consultation  and  changes  in  proposed 
operations  of  such  projects,  changes  in 
proposed  sites,  or  a  change  in  choice  of 
alternatives  may  be  necessary  to 
comply  with  the  Act.  Proposed  projects 
could  be  constructed  only  if  such 
activities  were  determined  not  to 
jeopardize  the  species  or  adversely 
impact  its  critical  habitat. 

Known  Federal  activities  on  private 
lands  that  might  be  affected  by  this 
proposal  would  be  future  flood  control 
work  funded  by  the  Federal  Emergency 
Management  Agency,  or  carried  out  by 
the  U.S.  Army  Corps  of  Engineers  on  the 
Gila  River  in  the  Cliff-Gila  Valley  or  on 
the  San  Francisco  and  Tularosa  Rivers 
and  Whitewater  Creek;  federally  funded 
highway  and  bridge  construction;  or 
future  federally  funded  irrigation 
projects.  Federal  /tinding  has  been  used 
in  the  past  and  is  expected  to  be  used  in 
the  future  for  pipeline,  water  diversion, 
and  land-leveling  projei  ts  on  private 
agricultural  Idnds  in  the  Cliff -Gila 
Valley,  and  along  the  Tularosa  and  San 
Francisco  Rivers. 

The  Act  an  its  implementing 
regulations  found  at  50  CFR  17.21  and 
17.31  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  wildlife.  The 
prohibitions,  in  part,  would  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take, 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce,  listed 
species.  It  also  would  be  illegal  to 


possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  had  been 
taken  illegally.  Certain  exceptions 
would  apply  to  agents  of  the  Service  and 
State  conservation  agencies. 

The  above  discussion  generally 
applies  to  threatened  species  offish  or 
wildlife.  However,  the  Secretary  has  the 
discretion  under  section  4(d)  of  the  Act 
to  issue  special  regulations  for  a 
threatened  species  that  are  necessary 
and  advisable  for  the  conservation  of 
the  species.  Tiaroga  cobitis  is 
threatened  primarily  by  habitat 
disturbance  or  alteration,  not  by 
intentional  direct  taking  or  by 
commercialization.  Since  the  States 
currently  regulate  direct  and  intentional 
taking  of  the  species  through  the 
requirement  of  State  collecting  permits, 
the  Service  has  concluded  that  the 
States'  scientific  collection  permit 
system  is  adequate  to  protect  the 
species  from  excessive  taking  so  long  as 
such  taking  is  limited  to:  educational 
purposes,  scientific  purposes,  the 
enhancement  of  propagation  or  survival 
of  the  species,  zoological  exhibition,  and 
other  conservation  purposes  consistent 
with  the  Endangered  Species  Act.  A 
separate  Federal  permit  system  is  not 
required  to  address  the  current  threats 
to  this  species,  therefore,  the  special  rule 
allows  taking  to  occur  for  the  above- 
stated  purposes  without  the  need  for  a 
Federal  permit,  if  a  State  collection 
permit  is  obtained  and  all  other  State 
wildlife  conservation  laws  and 
regulations  are  satisfied.  The  special 
rule  also  acknowledges  the  fact  that 
incidental  take  of  the  species  by  State 
licensed  recreational  fishermen  is  not  a 
significant  threat  to  this  species.  In  fact, 
angling  is  an  unlikely  mode  of  capture  of 
this  species.  Therefore,  such  incidental 
take  would  not  be  violation  of  the  Act  if 
the  fisherman  immediately  returned  the 
individual  fish  taken  to  its  habitat.  It 
should  be  recognized  that  any  activities 
involving  the  taking  of  this  species  not 
otherwise  enumerated  in  the  special  rule 
(including,  but  not  limited  to.  take 
resulting  from  habitat  disturbance  or 
alteration)  are  prohibited.  Without  this 
special  rule,  all  of  the  prohibitions  of  50 
CFR  17.31  would  apply.  This  special  rale 
would  allow  for  more  efficient 
management  of  the  species,  and  thus 
would  enhance  the  conservation  of  the 
species.  For  these  reasons,  the  Service 
concludes  that  this  regulatory  proposal 
is  necessary  and  advisable  for  the 
conservation  of  the  species 

General  regulations  governing  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  animal  species,  und^r  certain 
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circumstances,  are  set  out  at  50  CFR 
17.22,  17.23.  and  17.32. 

Public  Comments  Solicited  "^ 

The  Service  intends  that  any  final  rule 
adopted  will  be  as  accurate  and 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry',  or  any  other 
interested  party  concerning  any  aspect 
of  these  proposed  rules  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Tiaroga 
cobitis; 

(2)  The  location  of  any  additional 
populations  of  Tiaroga  cobitis  and  the 
reasons  why  any  habitat  of  this  species 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by 
Section  4  of  the  Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species: 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  Tiaroga  cobitis;  and 

(5)  Any  foreseeable  economic  and 
other  impacts  resulting  from  the 
proposed  designation  of  critical  habitat. 

Final  promulgation  of  the  regulations 
on  Tiaroga  cobitis  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  should  be  made  in  writing  and 
addressed  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box  130B, 
Albuquerque,  New  Mexico  87103. 

National  Environmenla!  Policy  Act 

i  he  Fish  and  Wildlife  Service  has 
determined  that  an  F.nvironmental 
Assessment,  as  defined  by  the  National 
Environmental  Polity  Act  of  1909.  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 


l.omrnon  nante 


FISHES 


Minnow,  loach 


Species 


1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25,  1983  (48  FR  49244). 
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Ust  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals,  Plants 
(agriculture). 

Proposed  Regulations  Promulgation 
PART  17— [AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17.  Subchapter  D  of  Chapter 
I.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

authority:  Pub.  L.  93-205.  87  Stat.  884: 
Pub.  L.  94-359,  90  Stat.  911;  Pub.  L.  95-632.  92 
Stat.  3731:  Pub.  L.  96-159.  93  Stat.  1225:  Pub. 
L.  97-304.  96  Stat.  1411  (16  U.S.C.  1531  et 
sefq.). 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  adding  the  following,  in  alphabetical 
order,  under  "Fishes"  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§  17.1 1     Endangered  and  threatened 
wildlife. 


(h) 


H<iilonc  range 


Scienlific  name 


Verlebrale 

population  where 

endangered  or 

tnrealened 


Status 


Wlien 
bsted 


Critical 
hatxial 


Special 
rules 


TarogacoMa USA  (AZ.  NM):  Mexicc. 


.  Entire  . 


1 7.95(e) 


17  44(  ( 
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3.  it  is  further  proposed  to  add  the 
fi)!Io*vini{  cio  a  special  rule  to  §  17.44  (the 
position  of  this  special  rule  will  be 
dcternjined  a!  the  time  the  final  rule  is 
published  in  the  Federal  Register): 

$17.44    Special  rule— fishes. 

•  *  •  •  • 

I  )  Loach  minnow,  Tiaro^a  cobitis. 

(1)  No  person  shall  take  the  species. 
except  in  accordance  with  applicable 

)        Sliitp  fish  and  wildlife  conservation 
laws  and  rejjulalions  in  the  following 
instances:  (i)  For  education.d  purposes, 
scionlftlc  purposes,  the  enhancement  of 
propagation  or  survival  of  the  species. 
zi>uU>Kical  exhibition,  and  other 
conservation  purposes  c«)nsisicnt  with 
the  Act  or.  (Ii)  incidental  to  Slate 
permitted  recreational  fishing  activities, 
provided  that  the  individual  fish  taken  is 
immediately  returned  to  its  habifal. 

(2)  Any  violation  of  -ippiir.able  State 
fish  an  wildlife  conservation  laws  or 
regulations  with  respect  to  the  taking  of 
this  species  will  also  be  a  Molation  of 
the  Endangered  Species  Act. 

|.i)  No  person  shall  possess,  sell, 
deliver,  carry,  transport,  ship,  import,  or 
export,  by  any  means  whatsoever  any 
such  species  taken  in  violation  of  these 
ri.gulation.s  or  in  violation  of  applicable 
State  fish  and  wviidlifo  conservation 
lawb  or'regul.itions. 

(4)  It  is  unlawful  for  aiy  person  to 
attempt  to  commit,  solicit  another  to 
commit,  or  cause  to  be  committed,  any 
offense  defined  in  paragraphs  (     )(ll 
through  I     )(3)  of  this  section. 
•         •         •         *         * 

4.  It  is  pn)posed  to  amend  §  17.9,5(e) 
by  adding  the  critical  habitat  of  Tioroga 
cobitis  as  follows  (the  position  of  this 
entry  under  §  17.95(e)  follows  the  same 
sequence  as  the  species  occurs  in  17.11): 

§  17.95    Cmtcai  ttabitat— (tsh  and  wtMlifs. 
(;})•  •  • 

Lodch  .Vtinnuw 

(TiLirufia  a>bitis) 

Arizona: 

t.  (•nihani  tiiij  Pill):/  Cctinties:  Aravaipa 
Creek,  approximately  24  kilometers  of 
slri'um.  extt-ndintj  from  the  N'-  of  the  SW'/* 
SecliDn  26:  T6S:  R17K  iipslrp-im  to  the  W'j  of 
the  NK'4  fM'ction  35:  THS:  Rl!»E. 


2.  G'ri/eM/c'e  County: 

.1.  Blue  Rivet,  approximately  78  kilon)el»?r« 
of  river,  extondirg  frijm  the  confluence  with 
the  S  in  KiMntisr^o  River  ISF.*-*  Section  31; 
T2S.  RJll.j  upslre.ini  to  the  t.onfl  .enre  of 
Ca;:ip!)ell  Blue  and  Oiy  Rt.ic  Cri-cks  ISF.'/* 
Se<  lion  6;  ITS:  R21VV)  m  Latn)n  County.  New 
Mexico. 

b  Campbell  Bliip  Creek,  approximately  14 
kilomi't.TS  of  .slr»-am.  exteiiiimg  from  the 
conilucnce  with  the  Blue  River  (bKV4  S«;ction 
6;  1  rS.  H2IW)  upsteam  to  the  confluence  with 
Coleman  C-eek  (SW*  of  the  NK' .  Section 
32;  UN;  R3l£).  .Approximately  0.«  kilometers 
of  this  .strflch  aie  iucated  in  Catron  County. 
Now  Mexico. 

r.  San  Ftaniisi  o  River.  appruxiiiiatel>  6 
kilometers  of  river,  extinding  from  the 
conHiieiMe  with  llickey  Canyon  (west 
b.)ur,J,iiy  of  SeHion  12:  TJ.S;  R30fc)  upstream 
to  the  i,,)nnui:ii  e  with  the  Blue  River  (SEV* 
Se^J.on  31:  T2S;  R31F.). 

New  Mexico: 

1.  Cn:ron  Counly: 

a.  l)r>  l}lu»«  Creek,  approximnlely  3 
kilometiTs  oi  ^trt:am.  exieiuiing  from  the 
conflueno-  witi:  ihe  lllui-  River  iSK:i  Section 
6:  ITS;  R2IVV)  upstream  to  iht-  west  Uiundary 
of  the  SF.' «  Sei.tion  12:  I'tiS;  R21VV. 

b.  S.in  Frani:iS4'.o  Rivt-r,  approximately  15 
kilom.:te>s  ;il  river,  extendio*"  fuini  ;hi;  U.S. 
Mi«hway  lao  bruljie  tXF.'A  of  the  SVV  % 


Section  H:  TlOS;  R20W)  upstream  to  the  cast 
hound;irv  Si-itifn  14;  T'JS;  R20U'. 

C-Tularosa  Ri  er.  approximately  24 
kilometers  of  riv  ;r,  extending  from  the 
confliieni;c  with  Negrito  Creek  (SVVU  of  the 
NVV'4  Siclion  If;  T'S:  RieW)  upstream  to 
the  town  of  Cru2|v  1^  (S- 2  of  the  SW  % 
Section  1.  T6S;  RJioW). 

2.  Grant  ami  Cotroii  CouTtics: 

a.  K.ist  Fork  Cila  River,  approximately  26 
kilometers  of  rive.'  extending  from  the 
confluence  with  the  West  Fork  (center  of 
Secii.jn  B;  T13S;  Rl3\V)  upstream  to  the  north 
bound.iry  of  Section  tl:  T12S:  Rl3W| 

b.  W<-st  Fork  Cila  River,  approximately  12 
kilometers  of  nvor  exlendini;  from  th»' 
conflii»»n(e  with  the  Fast  Fork  (center  of 
Se<tion  ft;  Tl.lS:  RllW)  upstream  to  the  west 
b«>und.iry  S.>(,lion  22:  T12S;  R14W. 

c  Middle  Fork  Gil.i  River,  approximately 
18  kilometers  of  river,  extending  from  the 
conflufiK  I-  with  the  West  Fork  (SW* 
Section  25:  T12S  Rl  ;VV)  upstream  to  the 
confluence  with  Brothers  West  Canyon  (NK'* 
Section  .13:  T11S;R14W). 

3.  Grnr.t  Co:iiit\-,  Gila  River,  approximately 
37  kilometers  of  riter.  extending  from  the 
south  boundary  Section  21:  T17S,  R17W 
upstream  to  the  ci^flucnce  with  Mo^oiion 
Cretk  {NF,V«  Scciion  31;  TI4S:  TI6W). 


i 
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I  TIAROGA    COBITIS 

BLUE,   GILA,   SAN    FRANCISCO,   &   TULAROSA   RIVERS 
NEW    MEXICO    AND    ARIZONA 


SiTe    LOCATION 


»  KILOMETER 


Known  constituent  elements  of  all  areas 
proposed  as  critical  habitat  are  permanent 
stream  flow,  unpolluted  water,  swift 
turbulenf  riffles,  a  depth  of  at  least  3 
centimeters  over  cobble  and  gravel  substrate, 
and  growths  of  filamentous  algae.  Periodic 
flooding  is  necessary  to  maintain  habitat 
quality. 


Diited:  May  28.  1985. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  85-14472  Filed  6-17-65;  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposal  To  Determine  the 
Spikedace  To  Be  a  Threatened 
Species  and  To  Determine  Its  Critical 
Habitat 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  US.  Fish  and  Wildlife 
Service  proposes  to  list  a  fish.  Meda 
fulf-ida  (spikedace),  as  a  threatened 
species  and  to  determine  its  critical 
habitat  under  the  authority  contained  in 
the  Endangered  Species  Act  of  1973,  as 
amended.  A  special  rule  allowing  take 
for  certain  purposes  in  accordance  with 
New  Mexico  and  Arizona  State  laws 
and  regulations  is  proposed.  Meda 
fulgida  is  endemic  to  the  Gila  River 
system  upstream  from  the  city  of 
Phoenix,  but  is  presently  found  only  in 
Aravaipa  Creek,  Graham  and  Pinal 
Counties,  Arizona:  sections  of  t'he  Gila 
River  upstream  from  the  town  of  Red 
Rock  in  Grant  and  Catron  Counties, 
New  Mexico:  and  in  a  portion  of  the 
upper  Verde  River,  Yavapai  County, 
Arizona.  The  historic  range  of  Meda 
fulgida  included  the  upper  San  Pedro 
River  in  Sonora,  Mexico,  but  the  species 
has  been  extirpated  there  due  to 
dewatering  of  the  river.  The  distribution 
and  numbers  ol  Meda  fulgida  have  been 
severely  reduced  by  habitat  destruction 
due  to  damming,  channel  alteration, 
riparian  destruction,  channel 
downcutting.  water  diversion,  and 
groundwater  pumping.  Only 
approximately  6  percent  of  the  historic 
range  presently  supports  populations  of 
this  species.  The  species  continues  to  be 
threatened  by  proposed  dam 
construction,  water  losses,  and  habitat 
alteration.  Survival  of  the  species  is  also 
threatened  by  the  introduction  and 
spread  of  exotic  predatory  and 
competitive  fish  species.  A  final 
determination  of  Meda  fulgida  to  be  a 
threatened  species  would  implement  the 
protection  provided  by  the  Endangered 
Species  Act  of  1973,  as  amended.  The 
Service  seeks  data  and  comments  from 
the  public  on  this  proposal. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  August  19. 
1985.  Public  hearing  requests  must  be 
received  by  August  2,  1982. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103. 
Comments  and  materials  received  will 


be  available  for  public  inspection  during 
normal  business  hours,  by  appointment, 
at  the  Service's  Regional  Office  of 
Endangered  Species.  500  Gold  Avenue 
SW..  Room  4000,  Albuquerque,  New 
Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  James  E.  )ohnson.  Chief,  Regional 
Office  of  Endangered  Species,  U.S.  Fish 
and  Wildlife  Service.  Albuquerque,  New 
Mexico  (See  ADDRESSES  above)  (505/ 
766-3972  or  FTS  474-3972). 

SUPPLEMENTARY  INFORMATION: 

Background 

Meda  fulgida  was  first  collected  in 
1851  from  the  Rio  San  Pedro  in  Arizona, 
and  was  described  from  those 
specimens  in  1856  by  Girard.  It  is  a 
small  (less  than  75  millimeters),  slim 
fish,  characterized  by  very  silvery  sides, 
and  by  spines  in  the  dorsal  and  pelvic 
fins.  Breeding  males  develop  a  brassy, 
golden  color.  Meda  fulgida  is  found  in 
moderate  to  large  perennial  streams, 
where  it  inhabits  shallow  riffles  with 
gravel  and  rubble  substrates  and 
moderate  to  swift  currents,  and  swift 
pools  over  sand  or  gravel  substrates 
(Barber  and  Minckley,  1970).  Recurrent 
flooding  is  very  important  in  the  life 
history  of  Meda  and  helps  to  maintain 
its  competitive  edge  over  invading 
exotic  fish  species. 

Meda  fulgida  was  once  common 
throughout  much  of  the  Verde,  Agua 
Fria,  Salt,  San  Pedro,  San  Francisco,  and 
Gila  (upstream  from  Phoenix)  River 
systems,  occupying  habitat  in  both  the 
mainstreams  and  moderate  gradient 
perennial  tributaries,  up  to  1800-1900 
meters  elevation.  Because  of  habitat 
destruction  and  competition  and 
predation  by  exotic  fish  species,  its 
range  and  abundance  have  been 
severely  reduced,  and  it  is  now 
restricted  to  approximately  24 
kilometers  of  Aravaipa  Creek,  Graham 
and  Pinal  Counties,  Arizona: 
approximately  73  kilometers  of  the 
upper  Gila  River  in  the  Middle  Box 
Canyon,  the  Cliff-Gila  Valley  and  the 
lower  end  of  the  West  and  Middle 
Forks,  Grant  and  Catron  Counties,  New 
Mexico;  and  approximately  57 
kilometers  of  the  Verde  River  from 
below  Sullivan  Lake  downstream  to  just 
below  the  mouth  of  Sycamore  Canyon, 
Yavapai  County,  Arizona  (Anderson, 
1978:  Minckley,  1973;  Barrett,  et  ai.  in 
prep.;  Propst.  in  prep.).  The  historic 
range  of  Meda  fulgida  included 
approximately  2600  kilometers  of  river. 
The  154  kilometers  of  presently  occupied 
range  represent  only  6  percent  of  the 
historic  range. 


l^nd  ownership  in  existing  Meda 
fulgida  habitats  is  mixed  and  is  as 
follows: 

Aravaipa  Creek 

1 .  Btirrau  of  Land  Managenmnt — 
about  75  percent  of  the  perennial  length 
of  the  stream,  most  of  which  is 
designated  as  the  Aravaipa  Canyon 
Wilderness. 

2.  Defenders  of  Wildlife — most  of  the 
perennial  stream  above  and  below  the 
Wilderness  is  owned  or  leased  as  the 
George  Whitfell  Wildlife  Preserve. 

3.  Other  privately  owned — a  few 
scattered  parcels  along  the  perennial 
stream  length. 

Gila  River 

1.  Bureau  of  Land  Management — 
approximately  4  kilometers  of  river  just 
downstream  from  the  Middle  Box 
canyon  which  is  part  of  a  designated 
Area  of  Critical  Environmental  Concern. 
An  additional  '/^  kilometer  is  located 
below  Cliff,  New  Mexico. 

2.  Privately  owned — most  of  the  Cliff- 
Gila  Valley,  also  near  Gila  Hot  Springs. 

3.  The  Nature  Conservancy — a  small 
portion  of  river  upstream  from  the  town 
of  Gila. 

4.  New  Mexico  Department  of  Game 
and  Fish — approximately  bVz  kilometers 
of  river  just  downstream  from  the 
confluence  of  the  West  and  Middle 
Forks. 

5.  U.S.  Forest  Service — a  large  portion 
of  the  river  is  in  the  Gila  National  Forest 
with  sections  flowing  through  the  Gila 
Wilderness,  the  Lower  Gila  River  Bird 
Habitat  Management  Area,  and  the  Gila 
River  Research  Natural  Area. 

Verde  River 

1.  U.S.  Forest  Service — Prescolt 
National  F'orest. 

2.  Privately  owned — interspersed 
inholdings  within  Forest  Service  lands, 
and  along  the  river  below  Sullivan  Lake. 

3.  State  of  Arizona — approximately 
3V2  kilometers  of  scattered  State  lands 
are  located  along  the  Verde  River  below 
Sullivan  Lake. 

The  native  fish  fauna  of  the  Gila  River 
system,  including  Meda  fulgida.  has 
been  drastically  affected  by  man's 
alteration  of  that  system,  with  35 
percent  presently  federally  listed  as 
endangered,  and  another  35  percent 
considered  to  be  threatened  or 
endangered  by  the  States  of  Arizona 
and  New  Mexico  and/or  the  American 
Fisheries  Society.  Meda  fulgida  has 
been  extirpated  from  much  of  the 
system  and  was  last  found  in  the  Salt 
River  drainage  in  1972,  in  the  San  Pedro 
River  drainage  (except  Aravaipa  Creek) 
in  1967,  in  the  Agua  Fria  drainage  in 
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1943.  and  in  the  San  Francisco  River 
drainage  in  1950.  In  the  Cila  River 
downstream  from  Red  Rock,  New 
Mexico,  scattered  individual  Mcda 
have  been  found  as  late  as  1984.  but  no 
permanent  populations  of  Meda  have 
occupied  this  stretch  of  river  since  1951. 
A  1978  study  (Anderson,  1978) 
documented  the  distribution  of  Meda 
fu'^ida  in  New  Mexico  and  noted  its 
absence  from  the  San  Francisco  River 
system,  the  Gila  River  downstream  from 
Red  Rock,  and  the  major  tributaries  of 
the  Cila  River  upstream  from  Red  Rock. 
The  study  noted  that  the  range  oi  Meda 
fuJgida  has  receded  25  kilometers 
upstream  in  the  Gila  River  in  the  last  26 
years.  Those  findings  were  confirmed  by 
a  study  conducted  in  1983  and  1984  by 
the  New  Mexico  Department  of  Game 
and  Fish  (Propst,  in  prep.).  In  addition, 
that  study  documented  a  loss  of  40 
percent  in  the  range  oiMeda  in  the  Gila 
River  since  1978.  This  decline  includes 
loss  of  Meda  from  the  East  Fork  of  the 
Gila  River,  as  well  as  an  additional  10 
kilometer  recession  upstream  from  Red 
Rock  to  the  mouth  of  the  Middle  Box 
canyon. 

The  continuing  decline  in  the  numbers 
and  distribution  of  Meda  fulgida  has 
evoked  concern  over  its  survival  from 
many  sources.  Meda  fulgida  was  listed 
in  1973,  as  a  species  of  concern,  by  the 
Bureau  of  Sport  Fisheries  and  Wildlife 
(USDI,  1973)  the  predecessor  to  the  Fish 
and  Wildlife  Service.  It  was  included  by 
tiie  American  Fisheries  Society's 
Endangered  Species  Committee  on  their 
1979  list  (Deacon,  et  aJ.,  1979)  as 
threatened  species  due  to  habitat 
destruction  and  competition/pre>.\.  ion 
from  exotic  species.  Prior  to  that,  u  was 
listed  as  rare  and  possibly  endangered 
en  a  1972  list  of  threatened  freshwater 
fish  of  the  United  States,  published  by 
the  American  Fisheries  Society  and  the 
Society  of  Ichthyologists  and 
Herpetoiogists  (Miller,  1972).  It  has  also 
been  listed  as  vulnerable  by  the 
•International  Union  for  the 
Conservation  of  Nature  and  Natural 
Resources  in  their  Red  Data  Book  (Vol. 
4)  in  1977.  Both  the  States  of  Arizona 
and  New  Mexico  include  Meda  fulgida 
on  their  lists  of  threatened  and 
endangered  species  (New  Mexico  State 
Game  Comm.,  1985;  Arizona  Game  and 
Fish  Comm.,  1982).  It  was  included  in  the 
Service's  December  30,  1982,  Vertebrate 
Notice  of  Review  (47  FR  58454-58460)  in 
category  1.  Category  1  includes  those 
taxa  for  which  the  Service  currently  has 
substantial  information  on  hand  to 
support  the  biological  appropriateness  of 
proposing  to  list  the  species  as 
endangered  or  threatened.  Because  of 
concern  over  the  survival  of  and  to 


provide  protection  for  native  species, 
including  Meda  fulgida,  land  has  been 
acquired  on  the  upper  Gila  River  by  The 
Nature  Conservancy  and  on  Aravaipa 
Creek  by  the  Defenders  of  Wildlife. 

The  Service  was  petitioned  on  March 
14, 1985,  by  the  American  Fisheries 
Society  (AFS),  and  on  March  18, 1985, 
by  the  Desert  Fishes  Council  (DFC)  to 
list  Meda  fulgida  as  threatened. 
Evaluation  of  the  AFS  petition  by  the 
Service  revealed  that  substantial 
information  was  presented  indicating 
that  the  petitioned  action  might  be 
warranted.  Publication  of  this  proposed 
rule  constitutes  the  required  finding  that 
the  petitioned  action  is  warranted. 
Because  the  species  was  already  under 
active  petition  by  AFS,  the  DFC  petition 
was  accepted  only  as  a  letter  of 
comment. 

Summary  of  Factors  Affecting  The 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (codified 
at  50  CFR  Part  424;  revised  to 
accommodate  1982  Amendments — see 
final  rule  at  49  FR  38900,  October  1. 
1984)  set  forth  the  procedures  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  io  Meda  fulgida  (spikedace) 
are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  majority  of 
the  historic  native  habitat  of  Meda 
fulgida  has  been  drastically  altered  or 
destroyed  by  human  uses  of  the  rivers, 
streams,  and  watersheds.  These 
alterations  include:  Conversion  of 
Howing  waters  into  still  waters  by 
impoundment;  alteration  of  flow  regimes 
(including  conversion  of  perennial 
waters  to  intermittent  or  no  flow,  and 
the  reduction,  elimination,  or 
modification  of  natural  flooding 
patterns);  alteration  of  water 
temperatures  (either  up  or  down); 
alteration  of  silt  and  bed  loads; 
alteration  of  stream  channel 
characteristics  from  well-defined, 
surface  level,  heavily  vegetated 
channels  with  a  diversity  of  substrate 
and  habitats,  into  deeply  cut,  unstable 
arroyos  with  little  riparian  vegetation, 
uniform  substrate  and  little  habitat 
diversity;  and  loss  of  marshes  and 
backwaters.  Causes  of  such  alterations 
include:  damming,  water  diversion, 
channel  downcutting,  excessive 
groundwater  pumping,  lowering  water 


tables,  channelization,  riparian 
vegetation  destruction,  erosion,  mining, 
grazing,  and  other  watershed 
disturbances. 

The  biology  of  Meda  fulgida  is  not 
well  enough  understood  to  determine 
what  specific  effects  each  of  these 
habitat  changes  or  losses  has  had  on  the 
survival  of  the  species.  However,  the 
conversion  of  a  large  portion  of  the 
habitat  into  intermittent  or  lacustrine 
waters  or  totally  dewatered  channels 
has  had  an  obvious  effect  on  Meda 
populations  by  totally  eliminating 
usable  habitat  in  the  impacted  areas. 
These  habitat  changes,  together  with  the 
introduction  of  exotic  fish  species  (see 
factors  C  and  E)  have  resulted  in  the 
extirpation  of  Meda  fulgida  throughout 
most  of  its  historic  range. 

Some  of  the  major  reasons  for  specific 
Meda  habitat  losses  are  easily 
identifiable.  The  San  Pedro  River,  once 
a  perennial  stream,  is  now  severely 
downcut  and  has  only  intermittent  flow. 
The  lower  Salt  and  Verde  Rivers  now 
have  a  very  limited  or  no  flow  during 
portions  of  the  year  due  to  agricultural 
diversion  and  upstream  impoundments, 
and  both  rivers  have  several 
impoundments  in  their  middle  reaches. 
The  Gila  River,  after  leaving  the 
Mogollon  Mountains  in  New  Mexico,  is 
affected  by  agricultural  and  industrial 
water  diversion,  impoundment, 
channelization,  and  has  been  subjected 
to  use  of  chemicals  for  fish  management 
from  the  Arizona  border  downstream  to 
San  Carlos  Reservoir.  The  San  Francisco 
River  has  suffered  fr.om  erosion  and 
extensive  water  diversion  and  at 
present  has  an  undependable  water 
supply  throughout  much  of  its  length. 

Remaining  Meda  fulgida  habitat  is 
still  threatened  with  further  habitat 
destruction,  .\ravaipa  Creek  is  relatively 
protected  from  further  habitat  loss 
because  of  its  status  as  a  Bureau  of  Land 
Management  Wilderness  and  as  a 
Defenders  of  Wildlife  Preserve.  Access 
and  land  uses  are  limited  in  the  canyon, 
and  it  is  managed  primarily  for  natural 
values  and  recreation.  However,  it  is 
affected  by  upstream  uses  in  the 
watershed,  primarily  groundwater 
.pumping  resulting  in  a  continued 
lowering  of  the  water  table,  which  could 
eventually  reduce  perennial  flow  in 
Aravaipa  Creek. 

In  the  upper  Gila  River,  Meda  fulgida 
habitat  is  somev.-hat  protected  along  the 
portions  of  the  river  that  fiow  through 
the  U.S.  Forest  Service  Gila  Wilderness 
and  the  Gila  River  Research  Natural 
Area  which  have  use  and  access 
restrictions.  However,  both  wilderness 
and  non-wilderness  portions  of  the  river 
in  the  National  Forest  are  still  affected 
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by  past  and  present  uses  of  the 
watershed  and  riparian  zone,  and  by 
water  diversion  for  pubhc  and  private 
uses.  On  privately  owned  lands  along 
the  river  there  is  no  statutory  control  of 
habitat  alteration  or  destruction. 
Agricultural  use.  water  diversion,  and 
flood  control  measures  in  these  areas 
have  a  heavy  impact  on  the  habitat.  The 
U.S.  Army  Corps  of  Engineers  (Corps) 
has  recently  completed  work  in  the 
Cliff-Gila  area  under  their  Emergency 
Authority,  which  allows  them  to  replace 
or  restore  damaged  flood  control 
structures.  Other  flood  control 
alternatives  considered  for  this  area  in 
the  past  by  the  Corps  have  been  set 
aside:  the  only  current  plans  for  Tiood 
control  in  the  New  Mexico  portion  of  the 
Gila  River  are  in  cooperation  with  the 
Bureau  of  Reclamation's  Conner  Dam 
study  (U.S.  Armv  Corps  of  Engineers, 
1984). 

Of  particular  importance  to  Meda 
fitlgida  survival  in  the  Gila  River  is  the 
proposed  construction  of  a  dam  on  the 
Gila  mainstream,  as  part  of  the  Central 
Arizona  Project  Upper  Gila  Water 
Supply  Study  by  the  Bureau  of 
Reclamation  (USDI,  1972).  Currently  the 
Bureau  of  Reclamation  is  studying  four 
alternatives  (USDI.  1985):  a  high  dam 
and  reservoir  at  the  Conner  site  on  the 
mainstream  Gila  River  near  the  lower 
end  of  the  Middle  Box  canyon:  a  small 
dam  and  reservoir  at  the  Conner  site 
with  an  offstrcam  storage  reservoir; 
floodplain  storage  basins  in  the  Cliff- 
Gila  Valley:  and  direct  pumping  from 
the  river  in  the  Cliff-Gila  Valley  to  an 
offstream  storage  reservoir.  A  high  dam 
at  the  Conner  site  on  the  Gila  River 
could  have  major  negative  impacts  on 
Meda  fulgida.  Up  to  29  kilometers  of 
river.  40  percent  of  the  existing  range  in 
the  Gila  River,  would  be  inundated  and 
thus  would  no  longer  support  Meda 
hilgida.  which  lives  only  in  flowing 
waters.  The  presence  of  a  dam  on  the 
river  could  also  adversely  alter  habitat 
downstream  from  the  dam  by  changing 
the  temperature,  bedload,  and  flow 
regimes,  including  the  elimination  of 
natural  flooding  which  is  an  important 
factor  in  riparian  and  channel 
maintenance  and  in  the  maintenance  of 
Ihe  competitive  edge  of  native  over 
exotic  fish  species.  Major  dam  and 
reservoir  construction  in  the  past,  on  the 
Salt.  Verde,  and  Gila  Rivers,  has 
resulted  in  the  complete  extirpation  of 
all  Meda  fulgida  downstream  of  the  dam 
and  for  up  to  65  kilometers  above  the 
reservoir.  Even  with  extensive  planning 
for  natural  flow  and  temperature 
maintenance  downstream,  the 
construction  of  a  dam  on  the  upper  Gila 
would  have  a  strong  impact  on  Meda 


fulgida.  A  small  dam  at  the  Conner  site 
would  inundate  an  estimated  14 
kilometers  of  river,  and  would  also 
affect  populations  upstream  and 
downstream  from  the  reservoir.  The 
effects  of  direct  pumping  from  the  river 
to  offstream  storage  are  not  completely 
known,  but  may  include  entrapment  of 
fish  in  pipelines,  impingement  of  fish  on 
intake  screens,  and  depletion  of  stream 
flow  below  the  diversion  point.  The 
fourth  alternative  of  floodplain  storage 
basins  would  require  removal  of  484 
acres  of  riparian  vegetation  along  the 
river  and  would  eliminate  18  kilometers 
of  aquatic  habitat  due  to  construction  of 
the  basins  and  to  channelization  and 
diversion  of  the  river.  Downstream  from 
the  storage  area,  adverse  impacts  to 
Meda  may  include  increased  sediments 
and  changes  in  temperature  and  flow 
regimes,  including  the  elimination  of 
natural  flooding. 

Future  threats  to  Meda  fulgida  on  the 
Verde  River  are  found  in  watershed 
disturbances,  increasing  silt  in  the  river 
bed.  deteriorating  water  quality  due  to 
upstream  communities,  and  future  water 
developments.  The  Bureau  of 
Reclamation,  as  part  of  the  Central 
Arizona  Project  (CAP),  is  currently 
working  on  plans  for  water  rights 
exchanges  between  upstream  and 
downstream  water  rights  holders,  and 
subsequent  diversions  of  water  from  the 
upper  Verde  River.  There  are  eight 
potential  CAP  water  exchangers  on  the 
upper  Verde  River,  but  of  these,  only 
two,  the  city  of  Prescott  and  the 
Yavapai-Prescott  Indian  Reservation, 
are  within  or  upstream  from  the  portion 
of  the  Verde  River  where  Meda  is 
known  to  still  exist.  The  Bureau  of 
Reclamation  is  planning  to  address  the 
cumulative  impacts  of  all  eight 
exchanges  together,  however,  at  present 
only  the  city  of  Prescott  and  the 
Yavapai-Prescott  Indian  Reservation 
have  submitted  proposed  plans.  These 
two  entities  have  jointly  proposed 
removal  of  water  from  the  Verde  River 
about  4  kilometers  below  Sullivan  Lake 
by  means  of  an  infiltration  galle^ 
buried  in  the  riverbed.  The  joint 
allocation  for  these  two  entities  is  7.627 
acre-feet  per  year,  and  the  proposed 
plans  call  for  a  maximum  diversion  rate 
of  13  cubic  feet  per  second.  The  effects 
of  this  diversion  have  not  yet  been 
studied,  but  the  loss  of  the  maximum 
planned  diversion  rate  from  the  river 
during  low  flows  would  be  significant. 
Average  median  monthly  discharge  near 
the  diversion  point  is  estimated  to  be  10 
cubic  feet  per  second  or  less  for  10 
months  of  the  year  (Barrett,  et  a/.,  in 
prep.).  Such  a  reduction  in  flows  could 
result  in  crowding,  increased  predation 


and  competition,  increased  water 
temperatures,  and  other  negative 
impacts  to  Meda  and  other  aquatic 
fauna. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  No  threat  from  overutilization 
of  this  species  is  known  to  exist  at  this 
time. 

C.  Disease  or  predation.  Historically, 
predation  was  not  a  significant  factor 
affecting  Meda  fulgida  populations; 
however,  in  the  past  100  years, 
introduction  of  exotic  predatory  fish 
species  has  increased  the  role  that 
predation  plays  in  Meda  biology.  In 
Arayaipa  Creek,  there  are  two  potential 
predators,  the  native  roundtail  chub  and 
the  exotic  green  sunfish,  the  latter  being 
primarily  restricted  to  side  channel 
pools,  and  kept  at  low  population 
numbers  by  frequent  flooding.  Neither 
are  known  to  have  a  significant  effect  on 
Meda  fulgida.  In  the  Gila  and  Verde 
Rivers,  the  native  roundtail  chub  and 
several  exotic  fish  (black  and  yellow 
bullhead,  channel  catfish,  green  sunfish, 
flathead  catfish,  small  and  large  mouth 
bass,  and  rainbow  and  brown  trout)  are 
probable  predators  on  Meda  fulgida. 
Although  predation  may  not  be  a  major 
threat  to  Meda  in  gocfd  habitat 
conditions,  it  is  undoubtedly  a  negative 
factor  to  populations  under  the  altered 
conditions  present  in  much  of  the 
existing  habitat.  It  has  been  noted  that 
the  present  downstream  limit  of  Meda 
fulgida  in  the  Gila  River  closely 
corresponds  to  an  increasing  abundance 
of  flathead  and  channel  catfish 
(Anderson.  1978):  that  iathe  vicinity  of 
lakes  in  the  upper  Gila  cfrainage  where 
game  fish  are  heavily  stocked,  the 
populations  of  Meda  fulgida  are 
depleted  (LaBounty,  1972),  and  that  the 
recent  extirpation  of  the  Meda 
population  in  the  East  Fork  of  the  Gila 
River  is  probably  due  to  the  increased 
numbers  of  smallmouth  bass  and  catfish 
in  that  portion  of  the  river  (Propst,  in 
prep.).  In  1983  and  1984  Propst  found 
abundant  smallmouth  bass  and  catfish 
in  the  East  Fork,  but  few  native  species. 
Under  unfavorable  habitat  conditions, 
caused  by  changes  in  flow,  temperature, 
substrate,  flooding,  etc.,  it  is  likely  that 
predation  becomes  an  important  factor 
in  Meda  survival.  Construction  of  dams 
and  reservoirs  exacerbates  the 
predation  problem  by  increasing  the       • 
habitat  desirable  to  exotic  predators, 
decreasing  the  habitat  suitable  for  Meda 
fulgida,  and  supplying  a  ready  source  of 
predators  from  the  reservoir  and  its 
fishery  of  stocked  exotic  fishes.  The 
effect  of  predation  on  Meda  in  the  Gila 
River  could  increase  significantly  if  a 
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dam  is  constructed  by  the  Bureau  of 
Reclamation. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Meda  fulgida  is 
protected  by  the  States  of  New  Mexico 
and  Arizona.  It  is  listed  by  New  Mexico 
as  an  endangered  species.  Group  2  (New 
Mexico  State  Game  Comm.,  1985),  which 
are  those  species  ".  .  .  whose  prospects 
of  survival  or  recruitment  within  the 
State  are  likely  to  be  in  jeopardy  within 
the  foreseeable  future."  This  provides 
the  protection  of  the  New  Mexico 
Wildlife  Conservation  Act  (Section  17- 
2-37  through  17-2^8  NMSA  1978)  and 
prohibits  taking  of  such  species  except 
under  the  issuance  of  a  scientific 
collecting  permit.  Meda  fulgida  is  listed 
by  the  State  of  Arizona  as  a  threatened 
species,  Group  3  (Ariz.  Game  and  Fish 
Comm.,  1982),  which  are  those  species 
".  .  .  whose  continued  presence  in 
Arizona  could  be  in  jeopardy  in  the 
forese.'.jle  fat'jre."  This  listing  does  not 
provide  any  special  protection  to  the 
species  listed.  Protectioa,pi"ovided  in  the 
Arizona  Game  and  Fish  Regulations 
prohibits  taking  oi  Meda  fulgida  except 
by  angling,  an  unlikely  method  for  their 
capture.  Neither  State  provides  any 
protection  of  the  habitat  upon  which  the 
species  depends. 

New  Mexico  water  law  does  not 
include  provisions  for  the  acquisition  of 
instream  water  rights  for  protection  of 
fish  and  wildlife  and  their  habitat,  and 
Arizona  water  law  has  only  recently 
recognized  such  rights.  This  deficiency 
has  been  a  major  factor  in  the  survival 
of  those  species  dependent  upon  the 
presence  of  instream  water. 

State  Game  and  Fish  regulations  in 
New  Mexico  allow  the  use  of  the  red 
shiner  and  other  live  minnows  as  bait 
fish  in  the  Gila  River,  in  areas 
containing  Meda  fulgida.  This  has 
encouraged  the  spread  of  detrimental 
exotic  species,  specifically  the  red 
shiner,  which  appears  to  replace  Meda 
fulgida  under  certain  conditions  (see 
Factor  E.). 

E.  Other  natural  0r  manmade  factors 
affecting  its  continued  existence. 
Existing  populations  oi  Meda  fulgida  are 
threatened  by  the  continued 
introduction  and  dispersal  of  exotic 
species,  particularly  Notropis  lutrensis 
(red  shiner),  throughout  the  Gila  River 
system.  Although  it  is  not  known  by 
what  mechanisms  these  exotic  species 
affect  Meda,  it  is  known  that  the  spread 
of  exotic  species  throughout  the  Gila 
system  correlates  closely  to  the 
declining  numbers  and  distribution  of 
Meda  fulgida  and  other  native  species, 
and  that  Notropis  lutrensis  now 
occupies  much  of  what  was  once  Meda 
habitat.  It  has  been  demonstrated  with 
other  native  fish  that  competitive  and/or 


predatory  interactions  with  exotic 
species  have  been  a  major  factor  in  the 
declining  numbers  and  distribution  of 
native  fishes,  and  apparently  Notropis 
lutrensis  is  a  competitor  with  Meda 
fulgida  for  some  habitat  factors 
(Minckley  and  Deacon,  1968).  In  suitable 
unaltered  habitat,  it  is  possible  that 
Moda  is  able  to  hold  its  own  against 
invasion  of  Notropis  lutrensis  or  other 
exotic  species;  however,  in  extensively 
altered  habitats  where  Meda 
populations  are  already  under  stress,  it 
appears  that  Notropis  lutrensis  has  a 
competitive  advantage  and  thereby 
replaces  Meda  fulgida.  A  major  factor  in 
the  displacement  seems  to  be  the 
disturbance  of  natural  flooding  patterns, 
since  native  species  such  as  Meda 
fulgida  are  adapted  to  and  thrive  under 
a  regime  of  frequent  moderate  to  severe 
flooding,  and  Notropis  lutrensis  and 
other  exotic  species  do  not.  The 
controlled  flow  of  flood  waters,  resulting 
from  impoundment,,  interrupts  this 
natural  pattern  in  downstream  reaches 
and  encourages  the  spread  oi  Notropis 
lutrensis  at  the  expense  oiMeda 
fulgida.  The  presence  of  reservoirs  also 
increases  the  likelihood  and  rapidity  of 
the  spread  of  Notropis  lutrensis  and 
other  exotics  by  supplying  a  ready 
source  of  exotic  species  from  the 
reservoir  and  its  fishery.  At  present, 
Notropis  lutrensis  is  not  found  in 
Aravaipa  Creek,  but  is  found  in  the 
Verde  River  along  with  Meda  fulgida, 
and  is  found  in  the  upper  Gila  River  as 
far  upstream  as  Cliff,  New  Mexico.  In 
1978,  Notropis  lutrensis  had  not  yet 
been  found  in  the  Gila  River  in  New 
Mexico. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Meda  fulgida 
as  threatened.  Because  this  fish  is  still 
locally  abundant  throughout 
approximately  154  kilometers  of  stream 
it  does  not  appear  to  be  in  danger  of 
extinction  ami  therefore  does  not  fit  the 
definition  of  endangered.  However, 
because  of  the  drastic  loss  of  range 
which  this  species  has  undergone,  and 
the  imminent  threats  to  all  major 
portions  of  its  presently  occupied  range, 
threatened  status  is  appropriate  for  the 
species. 

Critical  Habitat 

Critical  habitat,  as  defined  by  Section 
3  of  the  Act  means:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  the  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 


features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection,  and  (ii)  specific  areas  outside 
the  geographical  area  occupied  by  a 
species  at  the  time  it  is  listed  in 
accordance  with  the  provisions  of 
Section  4  of  this  Act,  upon  a 
determination  by  the  Secretary  that  such 
areas  are  essential  for  the  conservation 
of  the  species. 

Section  4(a)(3)  of  the  Act  requires  that 
critical  habitat  be  designated  to  the 
maximum  extent  prudent  and 
determinable  concurrently  with  the 
determination  that  a  species  is 
endangered  or  threatened.  Critical 
habitat  for  Meda  fulgida  is  proposed  in 
the  following  areas: 

1.  Aravaipa  Creek,  Graham  and  Pinal 
Counties,  Arizona.  The  perennial  stream 
portion  (approximately  24  kilometers 
long).  This  area  includes  Bureau  of  Land 
Management  and  privately  owned 
lands. 

2.  Verde  River,  Yavapai  County, 
Arizona.  Approximately  57  kilometers  of 
river  extending  from  approximately  0.8 
kilometers  below  the  confluence  with 
Sycamore  Creek  upstream  to  Sullivan 
Lake.  This  area  includes  U.S.  Forest 
Service,  private,  and  State  lands. 

3.  Sycamore  Creek,  Yavapai  County, 
Arizona.  Approximately  iVz  kilometers 
of  stream  near  the  confluence  with  the 
Verde  River.  This  includes  U.S.  Forest 
Service  and  privately  owned  lands. 

4.  Gila  River.  Grant  and  Catron 
Counties.  Arizona.  Three  sections  of 
river  totaling  approximately  73 
kilometers  in  length.  The  first  section, 
approximately  50  kilometers  long, 
extends  from  the  mouth  of  the  Middle 
Box  canyon  upstream  to  the  confluence 
with  Mogollon  Creek.  A  second  section, 
approximately  11  Va  kilometers  long, 
extends  up  the  West  Fork  from  the 
confluence  with  the  East  Fork  upstream 
to  the  west  boundary  of  Section  22. 
T.12S.,  R.14W.  The  last  section, 
approximately  11 V2  kilometers  long, 
extends  up  the  Middle  Fork  from,  its 
mouth  upstream  to  the  confluence  with 
Big  Bear  Canyon.  These  river  sections 
flow  through  U.S.  Forest  Service.  Bureau 
of  Land  Management,  New  Mexico 
Department  of  Game  and  Fish,  and 
privately  owned  lands. 

Section  4(b)(8)  requires,  for  any 
proposed  or  final  regulation  that 
designates  critical  habitat,  a  brief 
description  and  evaluation  of  those 
acfivities  (public  or  private)  which  may 
adversely  modify  such  habitat  or  may 
be  affected  by  such  designation.  Any 
activity  that  would  lessen  the  amount  of 
the  minimum  flow  or  would  significantly 
alter  the  natural  flow  regime  in 
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Aravaipd  Creek  or  the  upper  Gila  or 
Verde  Rivers  could  adversely  impact  the 
proposed  critical  habitat.  Such  activities 
include,  but  are  not  limited  to.  excessive 
)<ruundwater  pumping,  impoundment, 
iind  water  diversions.  Any  activity  that 
would  extensively  alter  the  channel 
morphology  in  Aravaipa  Creek  or  the 
upper  Cila  or  Verde  Rivers  could 
adversely  impact  the  proposed  critical 
hiibitat.  Such  activities  include,  but  are 
not  limited  to.  channelization,  excessive 
sedimentation  from  mining,  grazing,  and 
other  watershed  disturbances, 
impoundment,  deprivation  of  substrate 
source,  and  riparian  destruction.  Any 
activity  that  would  significantly  alter  the 
water  chemistry  in  Aravaipa  Creek  or 
the  upper  Cila  or  Verde  Rivers  could 
adversely  impact  the  proposed  critical 
habitat.  Such  activities  include,  but  are 
not  limited  to,  release  of  chemical  or 
biological  pollutants  into  the  waters  at  a 
point  source  or  by  dispersed  release. 
The  introduction,  advertent  or 
otherwise,  of  exotic  predatory  and 
competitive  fish  species,  could 
adversely  affect  Meda  fu/gida' 
populations  and  could  reduce  or 
eliminate  them  withm  the  critical 
habitat 

Section  4{b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  designating  a  particular  area 
as  critical  habitat.  The  Service  will 
consider  the  critical  habitat  designation 
in  light  of  all  additional  relevant 
information  obtained  at  the  time  of  Tinal 
rule. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  Such  actions  are 
initiated  by  the  Service  following  listing. 
The  protection  required  of  Federal 
agencies,  and  the  prohibitions  against 
taking  and  harm  are  discussed,  in  part, 
below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 


codified  at  50  CFR  Part  402.  and  are  now 
under  revision  (see  proposal  at  48  FR 
29990:  June  29.  1983).  Section  7(a)(4) 
requires  Federal  agencies  to  confer 
informally  with  the  Service  on  any 
action  that  is  likely  to  jeopardize  the 
continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modincation  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently.  Section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

No  Federal  activities  are  known  or 
expected  to  be  affected  on  Bureau  of 
Land  Management  lands  on  Aravaipa 
Creek,  because  the  Aravaipa  Canyon 
Wilderness  is  presently  being  managed 
to  protect  and  enhance  natural  values. 

On  U.S.  Forest  Service  lands  on  the 
Cila  and  Verde  Rivers,  little  effect  is 
expected  on  Federal  activities  from  this 
proposal;  however.  Section  7 
consultation  may  be  needed  if  changes 
occur  in  current  grazing,  mining, 
timbering,  recreational,  or  other 
activities  affecting  Meda  fulaida  and  its 
habitat. 

On  Bureau  of  Land  Management  lands 
on  the  upper  Cila  River,  little  effect  is 
expected  on  present  Federal  activities 
because  the  area  involved  is  designated 
an  Area  of  Critical  Environmental 
Concern,  which  requires  management  to 
protect  natural  values. 

Proposed  dam  construction  or 
alternative  water  projects  on  the  upper 
Cila  River,  which  have  been  authorized 
for  study  as  part  of  the  Bureau  of 
Reclamation's  Upper  Gila  Water  Supply 
Study,  could  be  affected  by  this 
proposal,  as  could  the  Bureau's  tentative 
plans  for  water  development  on  the 
upper  Verde  River  as  part  of  the  Central 
Arizona  Project.  Any  such  project  would 
become  subject  to  Section  7  consultation 
requirements. 

Known  Federal  activities  on  private 
lands  that  might  be  affected  by  this 
proposal  would  be  future  flood  control 
work  funded  by  the  Federal  Emergency 
Management  Agency  or  carried  out  by 
the  U.S.  Army  Corps  of  Engineers  in  the 
Cliff-Gila  Valley,  or  future  federally 
funded  irrigation  projects.  Federal 
funding  has  been  used  in  the  past  and  is 
expected  to  be  used  in  the  future  for 
pipeline,  water  diversion,  and  land 
leveling  projects  on  private  agricultural 
lands  in  the  Cliff-Gila  Valley. 


The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  and 
17.31  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  wildlife.  These 
prohibitions,  in  part,  would  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  Slates  to  take. 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  listed 
species.  It  also  would  be  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  9ny  such  wildlife  that  had  been 
taken  illegally.  Certain  exceptions 
would  apply  to  agents  of  the  Service  and 
State  conservation  agencies. 

The  above  discussion  generally 
applies  to  threatened  species  of  fish  or 
wildlife.  However,  the  Secretary  has  the 
discretion  under  Section  4(d)  of  the  Act 
to  issue  special  regulations  for  a 
threatened  species  that  are  necessary 
and  advisable  for  the  conservation  of 
the  species.  Meda  fulgida  is  threatened 
primarily  by  habitat  disturbance  or 
alteration,  not  by  intentional  direct 
taking  or  by  commercialization.  Given 
this  fact  and  the  fact  that  the  States 
currently  regulate  direct  taking  of  the 
species  through  the  requirement  of  State 
collecting  permits,  the  Service  has 
concluded  that  the  States'  collection 
permit  systems  are  more  than  adequnte 
to  protect  the  species  from  excessive 
taking,  so  long  as  such  takes  are  limited 
to:  Educational  purposes,  scientific 
purposes,  the  enhancement  of 
propagation  or  survival  of  the  species, 
zoological  exhibition,  and  other 
conservation  purposes  consistent  with 
the  Endangered  Species  Act.  A  separate 
Federal  permit  system  is  not  required  to 
address  the  current  threats  to  the 
species.  Therefore,  a  special  rule  is 
proposed  which  allows  take  to  occur  for 
the  above  stated  purposes  without  the 
need  for  a  Federal  permit,  if  a  State 
collection  permit  is  obtained  and  all 
other  State  wildlife  conservation  laws 
and  regulations  are  satisfied.  This 
special  rule  also  acknowledges  the  fact 
that  incidental  take  of  the  species  by 
State-licensed  recreational  fishermen  is 
not  a  signiflcant  threat  to  this  species, 
and  that  such  incidental  take  wouid  not 
be  a  violation  of  the  Act.  if  the 
fisherman  immediately  returned  the 
individual  Tish  taken  to  its  habitat.  It 
should  be  recognized  that  any  activities 
involving  the  taking  of  this  species  not 
otherwise  enumerated  in  the  special  rule 
are  prohibited.  This  special  rule  would 
allow  for  more  efficient  management  of 
the  species,  and  thus  would  enhance  the 
conservation  of  the  species.  For  these 
reasons,  the  Service  concludes  that  this 
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regulatory  proposal  is  necessary  and 
advisable  for  the  conservation  of  Meda 
fm'ifida. 

General  regulations  governing  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  animal  species,  under  certain 
circumstances,  are  set  out  at  50  CFR 
17.22, 17.23,  and  17.32. 

Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
from  tht'  [.  iblic.  other  concerned 
governmj-iMjl  agencies,  the  scientific 
community,  indiistry,  private  interests, 
or  any  other  interested  party  concerning 
any  aspect  of  these  proposed  rules  are 
hereby  solicited.  Comments  particularly 
are  sought  concnrning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  the  lack  thereof)  to  Meda 
fulgida: . 

(2)  The  location  of  any  additional 
populations  of  Mfda  fulgida  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
h,)bitat  as  provided  by  Section  4  of  the 
Act: 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species: 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  Meda  fulgida:  and 

(5)  Any  foreseeable  economic  and 
other  impacts  resulting  from  the 
proposed  designation  of  critical  habitat. 

Final  promulgation  of  the  regulations 
on  Meda  fulgida  will  take  into 
i;onsideration  the  comments  and  any 
.additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  rule  that 
differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  wiihin 
45  days  of  the  date  of  the  proposal.  Such 
requests  should  be  made  in  writing  and 
addressed  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box  1306, 
■Mbuquerque.  New  Mexico  87103. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 


Environmental  Policy  Act  of  1969.  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  Section 
4(a)  of  the  Endangered  Species  Act  of 
1973.  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  PR  49244). 
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Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulations  Promulgation 

PART  17-lAMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17.  Subchapter  B  of  Chapter 
I  Title  50  to  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205,  87  Stat.  884:  Pub. 
L.  94-359,  90  Stat.  911:  Pub.  L.  95-632.  92  Stat. 
3751:  Pub.  L  96-159,  93  Stat.  122^:  Pub.  L  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  el  seq.]. 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  adding  the  following  in  alphabetical 
order  under  "Fishes"  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§17.11    Endangered  and  threatened 
wildlife. 


(h) 


CoTimon  nafTte 


•t 


Soeoes 


historic  range 


Scienlitic  name 


Vertebrate 

poDulattori  where 

enaangered  or 

threatened 


Status 


When 
listed 


Cntiral  Specal 

haoiiat  rules 


Frshes 


Spikedace . 


Meat  tulgiaa U.S.A.  (AZ.  NM)  MEXICO  Entire  . 


T  17  95(e)        17.44(    ) 
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3.  It  is  further  proposed  to  add  the 
fulluwing  as  a  special  rule  to  §  17.44  (the 
position  of  this  special  rule  will  be 
determined  at  the  time  the  final  rule  is 
published  in  the  Federal  Register): 

§  17.44    SfMCial  rules— fishes. 

«  •  •  •  • 

(     )  Spikeddce,  Meda  fulgida 
(1)  No  person  shall  take  the  species, 
except  in  accordance  with  applicable 
State  fish  and  wildlife  conservation 
laws  and  regulations  in  the  following 
instances:  (i)  For  educational  purposes, 
scientific  purposes,  the  enhancement  of 
propagation  or  survival  of  the  species, 
zoological  exhibition,  and  other 
conservation  purposes  consistent  with 
the  Act;  or.  (ii)  incidental  to  State 
permitted  recreational  fishing  activities. 


provided  that  the  individual  fish  taken  is 
immediately  returned  to  its  habitat. 

(2)  Any  violation  of  applicable  State 
fish  and  wildlife  conservation  laws  or 
regulations  with  respect  to  taking  of  this 
species  will  also  be  a  violation  of  the 
Endangered  Species  Act. 

(3)  No  person  shall  possess,  sell, 
deliver,  carry,  transport,  ship,  import,  or 
export,  by  any  means  whatsoever  any 
such  species  taken  in  violation  of  these 
regulations  or  in  violation  of  applicable 
State  fish  and  wildlife  conservation 
laws  or  regulations. 

(4)  It  is  unlawful  for  any  person  to 
attempt  to  commit,  solicit  another  to 
commit,  or  cause  to  be  committed,  any 
offense  defined  in  paragraphs.  (     )(1) 
through  (     1(3)  of  this  section. 


4.  It  is  further  proposed  to  amend 
S  17.95(e).  "Fishes."  by  adding  the 
critical  habitat  o{  Meda  Fulaidu  as 
follows  (the  position  of  this  entry  under 
§  17.95(e)  follows  the  same  sequence  as 
the  species  occurs  in  §  17.11): 

§  17.95    Critical  habitat— fisti  and  wildlife. 

(e)  •  •  * 
•         •         •         «         « 

Spikedace  (Meda  fulgida) 

Arizona: 

1.  Graham  and  Pinal  Counties:  Aravaipa 
Creek,  approximately  24  kilometers  of 
stream,  extending  from  the  NVi  of  the  SWV4 
Section  26.  T6S:  R17E  upstream  to  the  W'-i  of 
the  NF.V4  Section  35.  T6S;  R19F..  * 


MSOA  nnaiDA 

ASAVAIPA  CRUX.   ARIZONA 


2.  Yavapai  County: 

a.  Verde  River,  approximately  57 
kilometers  of  river,  extending  from  about  0.8 
kilometers  below  the  confluence  with 


Sycamore  Creek  (south  boundary  of  the 
NWV4  Section  17.  T17N;  R3E)  upstream  to  the 
Sullivan  Lake  dam  (NEVi  of  the  NW  V« 
Section  15.  T17N:  R2W). 


b.  Sycamore  Creek,  approximately  1  ^/z 
kilometers  of  stream,  extending  upstream 
from  the  confluence  with  the  Verde  River  to 
the  north  boundary  of  Section  8.  T17N:  R3F.. 


UMI 
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New  Mexico:  ' 

1.  Grant  County:  Gila  River,  approximately 
50  kilometers  of  river  extending  from  the 
mouth  of  the  Middle  Box  canyon  (MW'/4  of 
the  SVVV*  Section  23,  T13S:  RlBW)  upstream 
to  the  confluence  with  Mogollon  Creek  (NE'A 
Section  31.  T14S;R16W). 

2.  Grant  and  Catron  Counties:  West  Fork 
Gila  River,  approximately  11%  kilometers  of 
rivvr.  extending  from  the  confluence  with  the 


East  Fork  (center  of  Section  8.  T13S;  RlSW) 
upstream  to  the  west  boundary  Section  22. 
T12S;  R14W. 

3.  Catron  County:  Middle  Fork  Gila  River, 
approximately  11  Vi  kilometers  of  river, 
extending  from  the  confluence  with  the  West 
Fork  (SW»/4  Section  25,  T12S;  Rl4\V) 
upstream  to  the  confluence  with  Big  Bear 
Canyon  (NWV4  Section  2,  T12S;  R14W). 
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Constituent  elements,  for  all  areas 
proposed  as  critical  habitat,  include 
permanent  water  with  moderate  to  swift 
velocity;  a  depth  of  at  least  10  centimeters 
over  sand,  gravel,  and  rubble  substrate:  and 
both  pool  and  riffle  components. 


•  • 


Dated:  May  28.  1985. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fisfi  and 

Wildlife  and  Parks. 

|FR  Doc.  85-14471  Filed  6-17-«5;  8:45  am] 
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Part  IV 


Department  of 
Health  and  Human 
Services 


Social  Security  Administration 


20  CFR  Parts  404  and  416 
Old-Age,  Survivors,  and  Disability 
Insurance  and  Supplemental  Security 
Income  for  the  Aged,  Blind,  and 
Disabled;  Determining  Disability  and 
Blindness;  Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AKD 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 
[Regs.  Nos.  4  and  16) 

Old-Age.  Survivors,  and  Disability 
Insurance  and  Supplemental  Security 
Income  for  the  Aged.  Blind,  and 
Disabled;  Determining  Disability  artd 
Blindness 

agency:  Social  Security  Administration, 

fins. 

ACTION:  Proposed  rules. 

summary:  Section  15  of  the  Social 
Security  Disabilitv  Benefits  Reform  Act 
of  1984.  Pub.  L  98^60  (the  1984 
Disability  Amendments)  requires  the 
Secretary  to  issue  regulations  which 
establish  the  rules  to  be  used  to 
schedule  reviews  of  continuing 
entitlement  of  persons  receiving  benefits 
because  of  disability  or  blindness. 
Section  221(i)  of  the  Social  Security  Act 
requires  that  all  persons  with 
nonpermanent  impairments  receiving 
benefits  because  of  disability  must 
generally  be  reviewed  at  least  once 
every  3  years.  Section  221(i)  also 
requires  that  the  eligibility  of  persons 
having  permanent  impairments  be 
reviewed  at  such  times  as  the  Secretary 
deems  appropriate.  There  is  no 
definition  of  'permanent  impairment"  in 
the  statute.  The  identification  of 
impairments  now  considered  permanent 
is  based  on  administrative  experience 
with  continuation  rates  for  certain 
impairments  and  age  groups  or 
combinations  thereof  The  categories  of 
impairments  considered  permanent  will 
be  continually  modified  with  increased 
experience  and  medical  developments. 
In  addition  there  is  a  body  of  cases 
involving  medical  conditions  which  we 
expect  to  improve  witRin  a  short  time. 
These  are  referred  to  as  medical 
reexamination  diary  cases  and  under 
administrative  procedures  are  diaried 
for  review.  These  rules  set  forth  the 
standards  pursuant  to  which  continuing 
disability  reviews  (CDR)  will  be 
scheduled  so  that  those  receiving 
disability  benefits  may  better 
understand  the  review  process  and  its 
timing.  Appropriate  definitions  are 
provided,  including  definitions  of 
permanent  and  nonpermanent 
impairments.  Those  proposed 
regulations  also  implement  section  6  of 
the  1984  Amendments,  which  requires 
notice  to  individuals  preceding  the 
continuing  disability  review  of  his  or  her 
case.  These  proposed  rules  apply  to 
persons  receiving  benefits  because  of 


disability  or  blindness  under  title  II  or 
titleXVIof  the  Act. 

date:  Comments  must  be  received  on  or 
before  August  2. 1985. 
AOORESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security. 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore, 
Maryland  21203,  or  delivered  to  the 
Office  of  Regulations,  Social  Security 
Administration,  3-B-4  Operations 
Building.  6401  Security  Boulevard, 
Baltimore.  Maryland  21235.  between  8:00 
a.m.  and  4:30  p.m.  on  regular  business 
days.  Comments  received  may  be 
inspected  during  these  same  hours  by 
making  arrangements  with  the  contact 
person  shown  below. 
FOR  FURTHER  INFORMATION:  Harry  ]. 
Short.  Office  of  Regulations,  Social 
Security  Administration.  6401  Security 
Boulevard.  Baltimore.  Maryland  21235. 
Telephone  (301)  594-7337 
SUPPLEMENTARY  INFORMATION:  Section 
15  of  the  1984  Disability  Amendments 
requires  the  Secretary  to  publish  in 
regulations  the  standards  to  be  used  in 
determining  the  frequency  of  reviews 
under  section  221(i)  of  the  Social 
Security  Act.  Prior  to  the  Social  Security 
Disability  Amendments  of  1980,  Pub.  L. 
96-265  (the  1980  Disability 
Amendments),  which  added  section 
221(i)  to  the  Act,  there  was  no 
requirement  for  a  periodic  review  of 
disability  for  all  persons  who  were 
receiving  disability  benefits.  SSA 
generally  reviewed  only  those 
individuals  whose  conditions  were 
expected  to  improve.  In  determining 
whether  such  a  medical  reexamination 
was  appropriate,  the  nature  of  the 
impairment,  whether  significant  medical 
improvement  could  be  expected,  and  the 
individual's  age  were  all  considered. 
Such  an  initial  medical  reexamination 
diary  would  generally  be  set  for  not  less 
than  6  months  or  more  than  18  months 
folowing  the  most  recent  decision.  A 
rediary  following  such  a  reexamination 
which  resulted  in  a  person's  benefits 
being  continued  would  be  established 
when  there  was  clear  reason  to  expect 
subsequent  improvement  and  was 
usually  set  for  a  shorter  period  than  the 
initial  diary,  generally  less  than  12 
months. 

In  the  1980  Disability  Amendments 
Congress  expressed  its  concern  that 
looking  only  at  individuals  whose 
conditions  were  expected  to  improve 
was  not  adequate.  Congress,  therefore, 
mandated  a  review  of  all  individuals 
who  were  receiving  disability  benefits 
under  title  II  at  least  once  every  3  years 
for  those  whose  impairments  were  not 
permanent  and  on  a  schedule  to  be 


determined  by  the  Secretary  for  those 
whose  impairments  were  permanent. 
The  1982  Amendments  (Pub.  L.  97-455) 
provided  the  Secretary  flexibility  in 
carrying  out  continuing  disability 
reviews.  In  determining  the  number  of 
cases  to  be  reviewed  by  any  given  State 
over  i  specific  period  of  time,  the 
Secretary  may  consider  backlogs  of 
pending  reviews  as  well  as  current  and 
projected  staffing  levels  in  the  field 
offices  and  State  agency  and  the 
availability  of  adequate  medical 
resources  which  are  necessary  to  do  a 
complete  and  accurate  review.  In  the 
1984  amendments  Congress  required  the 
Secretary  to  publish  regulations  which 
explain  the  frequency  with  which  the 
various  continuing  disability  reviews 
will  be  conducted.  This  mandate  was  in 
response  to  Congressional  concern  that 
disabled  beneficiaries  be  generally 
aware  of  when  their  claims  will  be 
reviewed  and  that  such  reviews  not  be 
conducted  soon  after  an  individual 
establishes  continuing  eligibility 
following  a  lengthy  appeal. 

Present  Policy 

A  continuing  disability  review  may  be 
conducted  if  one  or  more  of  the 
following  events  occurs: 

(1)  The  individual  has  been  scheduled 
for  a  medical  reexamination  diary 
review; 

(2)  The  individual  has  been  scheduled 
for  a  periodic  review; 

(3)  We  need  a  current  medical  report 
to  see  if  the  individual's  disability 
continues; 

(4)  The  individual  returned  to  work 
and  successfully  completed  a  trial  work 
period; 

(5)  Substantial  earnings  are  reported 
to  the  individual's  wage  record; 

(6)  The  individual  tells  us  that  he  or 
she  has  recovered  from  his  or  her 
disability  or  has  returned  to  work; 

(7)  A  State  vocational  rehabilitation 
agency  reports  that  the  individual's 
training  has  been  completed  or  that  the 
individual  has  returned  to  work  or  is 
able  to  return  to  work; 

(8)  Someone  in  a  position  to  know 
reports  that  the  individual  has  returned 
to  work  or  is  not  disabled  and  it  appears 
the  report  could  be  substanitally  correct; 
or 

(9)  The  individual  is  selected  for  a 
special  review. 

Other  than  administrative  guidelines 
which  provide  that  medical 
reexamination  diary  cases  generally  will 
be  reviewed  between  6  and  18  months 
following  entitlement  and  that 
nonpermanent  periodic  review  cases 
will  be  reviewed  every  3  years,  SSA  has 


I 
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not  published  specific  rules  with  respect 
to  frequency  of  review. 

Proposed  Policy 

These  proposed  regulations  apply  to 
persons  receiving  benefits  because  of 
disability  or  blindness  under  either  title 
11  or  title  XVI  of  the  Social  Security  Act. 
Although  §  221(i)  of  the  Act  does  not 
mandate  periodic  eligibility  reviews  of 
personr  receiving  benefits  under  title 
XVI  beuause  of  disability  or  blindness, 
these  proposed  regulations  extend  the 
continuing  disability  review  procedures 
to  title  XVI  blind  and  disabled 
beneficiaries.  This  extension  is  within 
the  Secretary's  regulatory  authority 
under  title  XVI  of  the  Social  Security 
Act,  sections  1631(d)(1)  and  1633.  and  is 
in  accord  with  the  legislative  history  of 
the  1980  Amendments  to  the  Act  which 
added  section  221(i).  The  report  of  the 
Sun.:'ifi  Committee  on  Finance,  which 
was  filli.wed  by  the  Conference 
Committee,  states:     i 

The  cs^mittee  believfes  th.it  such  |periodic 
revipw)  procedures  should  be  applied  on  the 
same  bnsis  to  the  DI  and  SSI  programs. 

We  plan  to  periodically  review  the  . 
eligibility  of  persons  receiving  benefits 
solely  under  title  XVI  because  of 
disability  or  blindness  with  the  same 
frequency  as  with  the  eligibility  of 
persons  receiving  disability  benefits 
under  title  II.  This  will  establish  uniform 
consistency  in  the  operation  of  the 
disability  programs.  VVhen  we  begin  the 
periodic  review  of  thiBse  cases  is 
dependent  on  such  considerations  as  the 
backlog  of  pending  reviews,  the 
projected  number  of  new  applications, 
and  the  availability  of  resources  needed 
to  ensure  careful  and  accurate  reviews. 
Before  we  begin  these  periodic  reviews 
we  will  notify  the  public  of  the 
beginning  date  of  the  review  program  by 
publication  of  a  Notifce  in  the  Federal 
Register. 

1  hese  proposed  regulations  also 
refiect  section  6  of  P|ib.  L.  9&-460.  which 
requires  that  when  vte  begin  a  review  of 
an  individual's  eligibility  to  benefits  we 
inform  the  individual  of  the  nature  of  the 
review,  the  possibility  that  the  review 
could  result  in  termination  of  his  or  her 
benefits,  and  his  or  her  right  to  submit 
medical  evidence  for  our  consideration 
during  the  review.  Proposed  changes  to 
§§404.1589  and  416.989  reflect  this 
policy. 

We  are  also  proposing  revisions  to 
§§  404.1589  and  416.989  which  explain 
that  we  will  conduct  continuing 
disability  reviews  from  time  to  time.  In 
§§  404.1590(c)  an  416.990(c)  we  have 
defined  "permanent '  (medical 
improvement  not  expected)  and 
"nonpermanent"  (medical  improvement 


possible)  impairments,  discussed  the 
frequency  with  which  we  will  conduct 
CDR's,  and  provided  for  potential 
changes  in  the  classification  of  a 
person's  impairment.  We  propose  that  a 
nonpermanent  impairment  that  does  not 
require  a  medical  reexamination  diary 
will  be  reviewed  at  least  once  everj'  3 
years  and  a  permanent  impairment  at 
least  once  every  7  years,  but  no  more 
frequently  than  once  every  5  years 
unless  a  question  of  continuing 
eligibility  is  raised.  We  also  explain  in 
§§  404.1590(f)  and  416.990(f)  that  we  will 
not  conduct  a  review  earlier  than  3 
years  following  establishment  of 
continuing  eligibility  by  an 
administrative  law  judge  or  the  Appeals 
Council  or  a  Federal  Court,  unless  the 
case  is  scheduled  for  an  earlier 
reexamination  diary  or  a  question  of 
continuing  eligibility  is  raised. 

Regulatory  Procedures 

Executive  Order  No.  122i)l 

These  proposed  regulations  have  been 
reviewed  under  Executive  Order  No. 
12291  and  we  have  determined  that  they 
do  not  create  costs  of  SlOO  million  or 
more  yearly,  or  otherwise  meet  the 
threshold  of  the  Executive  Order. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Paperwork  Reduction  Act 

These  proposed  regulations  will 
impose  no  new  reporting  or 
recordkeeping  requirements  subject  to 
clearance  by  the  Office  of  Management 
and  Budget. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  primarily  affect  only 
disabled  or  blind  individuals  who  are 
receiving  title  II  or  title  XVI  benefits 
because  of  disability  oi;  blindness.  These 
proposed  regulations  should  have  little 
or  no  effect  on  the  States  since  they 
reflect  the  present  title  II  frequency  of 
review  cycles.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Pub.  L, 
96-354,  the  Regulatory  Flexibility  Act.  is 
not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.802.  Disability  Insurance;  No. 
13.807,  Supplemental  Security  Income 
Program) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits,  Old-Age,  Survivors  and 
Disability  Insurance. 


20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged.  Blind.  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income  (SSI). 

Dated:  April  9, 1935. 
Martha  A.  McSteen, 

Acting  Commissioner  of  Social  Security. 

Approved:  April  22. 1985. 
Margaret  M.  Heckler, 
Secretary  of  Health  and  Human  Services. 

PART  404— [AMENDED] 

Part  404  to  Chapter  III  of  title  20  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Subpart  P 
of  Part  404  is  revised  to  read  as  follows: 

Authority:  Sees.  202,  205.  216,  221,  222,  223. 
225.  and  1102  of  the  Social  Security  Act.  as 
amended;  49  Stat.  623,  as  amended  53  Stat. 
1368,  as  amended,  68  Stat.  1080, 1081,  and 
1032,  as  amended.  70  Stat.  815  and  817,  as 
amended,  49  Stat.  G47,  as  amended  (42  U.S.C. 
402,  405,  416,  421,  422,  423.  425,  and  1302);  sec. 
505  (a)  and  (c)  of  Pub.  L  96-265.  94  Stat.  473, 
sees.  6  and  15  of  Pub.  L.  9&-460,  98  Stat.  1802. 
and  98  Stat.  1808. 

2.  Section  404.1589  is  revised  to  read 
as  follows: 

§  404. 1 589    We  may  conduct  a  review  to 
find  out  whether  you  continue  to  be 
disabled. 

After  we  find  that  you  are  disabled, 
we  must  evaluate  your  impairment(s) 
from  time  to  time  to  determine  if  you  are 
still  eligible  for  disability  cash  benefits. 
We  call  this  evaluation  a  continuing 
disability  review.  We  may  begin  a 
continuing  disability  review  for  any 
number  of  reasons  including  your  failure 
to  follow  the  provisions  of  the  Social 
Security  Act  or  these  regulations.  When 
we  begin  such  a  review,  we  will  notify 
you  that  we  are  reviewing  your 
eligibility  for  disability  benefits,  why  we 
are  reviewing  your  eligibility,  that  our 
review  could  result  in  the  termination  of 
your  benefits,  and.  where  applicable, 
that  you  have  the  right  to  submit 
medical  and  other  evidence  for  our 
consideration  during  the  continuing 
disability  review.  In  doing  a  medical 
review  we  will  develop  a  complete 
medical  history  of  at  least  the  preceding 
12  months  in  any  case  in  which  a 
determination  is  made  that  you  are  no 
longer  under  a  disability.  If  this  review 
shows  that  we  should  stop  payment  of 
your  benefits,  we  will  notify  you  in 
writing  and  give  you  an  opportunity  to 
appear.  In  §  404.1590  we  describe  those 
events  that  may  prompt  us  to  review 
whether  you  continue  to  be  disabled. 

3.  Section  404,1590  is  revised  to  read 
as  follows: 
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§  404. 1 590    When  and  how  often  we  wtfl 
conduct  a  contimiMig  dtoaMNty  review. 

(a)  General.  We  conduct  continuing 
disability  reviews  to  determine  whether 
or  not  you  continue  to  meet  the 
disability  requirements  of  the  law. 
Payment  of  ca^h  benefits  or  a  period  of 
disability  ends  if  the  medicil  or  other 
evidence  shows  that  you  are  not 
disabled  as  determined  under  the 
standards  set  oOt  in  section  223(0  of  the 
Social  Security  Act. 

(b)  When  we  will  conduit  a 
continuing  disability  review.  A 
continuing  disability  review  will  be 
started  if — 

(1)  You  have  been  scheduled  for  a 
medical  reexamination  diary  review: 

(2)  You  have  been  scheduled  for  a 
periodic  review  in  accordance  with  the 
provisions  of  paragraph  (d|  of  this 
section: 

(3)  We  need  a  current  medical  or 
other  report  to  see  if  your  disability 
continues.  (This  could  happen  when,  for 
example,  an  advance  in  medical 
technology,  such  as  improved  treatment 
for  Alzheimer's  disease  or  a  change  in 
vocational  therapy  or  technology  raises 
a  disability  issue  or  it  appears  that  a 
decision  may  have  been  erroneous): 

(4)  You  return  to  work  and 
successfully  complete  a  period  of  trial 
work: 

(5)  Substantial  earnings  are  reported 
to  your  wage  record: 

(6)  You  tell  us  that  you  have  recovered 
from  your  disability  or  that  you  have 
returned  to  work; 

(7)  Your  State  Vocational 
Rehabihtation  Agency  tells  us  that — 

(i)  You  have  completed  your  training: 
(ii)  You  have  returned  to  work:  or 
(iiij  You  are  able  to  return  to  work: 

(8)  Some  one  in  a  position  to  know  of 
your  physical  or  mental  condition  tells 
us  that  your  are  not  disabled,  that  you 
are  not  following  prescribed  treatment, 
that  you  have  returned  to  work,  or  that 
you  are  failing  to  follow  the  provisions 
of  the  Social  Security  Act  or  these 
rt-gulations.  and  it  appears  that  the 
report  could  be  substantially  correct:  or 

(9)  Evidence  we  receive  raises  a 
question  as  to  whether  your  disability 
continues. 

(c)  Definitions.  As  used  in  this 
section —  , 

"Medical  reexamination  diar>'" — 
refers  to  a  case  which  is  "diaried"  for 
review  at  a  later  date  because  the 
condition  of  the  beneHciary  is  expected 
to  improve.  Generally  the  diar>'  period  is 
not  set  for  less  than  6  months  or  for 
more  than  18  months.  Examples  of  cases 
likely  to  be  scheduled  for  medical 
reexamination  diary  are  fractures  and 
Ccises  in  which  corrective  surgery  is 


planned  and  recovery  can  be 
anticipated. 

"Permanent  impairment" — refers  to  a 
case  in  which  any  medical  improvement 
in  the  person's  impairment(s)  is  not 
expected.  This  means  an  extremely 
severe  condition  determined  on  the 
basis  of  our  experience  in  administering 
the  disability  programs  to  be  at  least 
static,  but  more  likely  to  be 
progressively  disabling  either  by  itself 
or  by  reason  of  impairment 
complications,  and  unlikely  to  improve 
so  as  to  permit  the  individual  to  engage 
in  substantial  gainful  activity.  The 
interaction  of  the  individual's  age. 
impairment  consequence  and  the  lack  of 
recent  attachment  to  the  labor  market 
may  also  be  considered  in  determining 
whether  an  impairment  is  permanent. 
Examples  of  permanent  impairments 
are: 

(1)  Parkinsonian  Syndrome  which  has 
reached  the  level  of  severity  necessary 
to  meet  the  Medical  Listing  in  Appendix 
1. 

(2)  Amyotrophic  Lateral  Sclerosis 
which  has  reached  the  level  of  severity 
necessary  to  meet  the  Medical  Listing  in 
Appendix  1. 

(3)  Diffuse  pulmonar>  fibrosis  in  an 
individual  age  55  or  over  which  has 
reached  the  level  of  severity  necessary 
to  meet  the  Medical  Listing  in  Appendix 
1. 

"Nonpermanent  impairment" — refers 
to  a  case  in  which  any  medical 
improvement  in  the  person's 
impairment(s)  is  possible.  This  means  a 
condition  for  which  improvement  cannot 
be  predicted  based  on  current  ■ 

experience  and  the  facts  of  the 
particular  case  but  which  is  not  at  the 
level  of  severity  of  an  impairment  that  is 
considered  permanent. 

(d)  Frequency  of  review.  If  your 
condition  is  expected  to  improve, 
generally  we  will  review  your 
continuing  eligibility  for  disability 
benefits  at  intervals  from  6  months  to  18 
months  following  our  most  recent 
decision.  Our  notice  to  you  about  the 
review  of  your  case  will  tell  you  more 
precisely  when  the  review  will 
conducted.  If  your  disability  is  not 
considered  permanent  but  is  such  that 
any  medical  improvement  in  your 
impairment(s)  cannot  be  accurately 
predicted,  we  will  review  your 
continuing  eligibility  for  disability 
benefits  at  least  once  every  3  years.  If 
your  disability  is  considered  permanent 
we  will  review  your  continuing 
eligibility  for  benefits  no  less  frequently 
than  once  every  7  years  but  no  more 
frequently  than  once  every  5  years. 
Regardless  of  your  classification,  we 
will  conduct  an  immediate  continuing 
disability  review  if  a  question  of 


continuing  disability  is  raised  pursuant 
to  paragraph  (b)  of  this  section. 

(e)  Change  in  classification  of 
impairment.  If  the  evidence  developed 
during  a  continuing  disability  review 
demonstrates  that  your  impairment  has 
improved,  is  expected  to  improve,  or  has 
worsened  since  the  last  review,  we  may 
reclassify  your  impairment  to  reflect  this 
change  in  severity.  We  may  also 
reclassify  certain  impairments  because 
of  improved  tests,  treatment,  and  other 
technical  advances  concerning  those 
impairments. 

(f)  Review  after  administrative 
appeal.  If  you  were  found  eligible  to 
receive,  or  to  continue  to  receive 
disability  benefits  on  the  basis  of  a 
decision  by  an  administrative  law  judge, 
the  Appeals  Council  or  a  Federal  Court, 
we  will  not  conduct  a  continuing 
disability  review  earlier  than  3  years 
after  that  decision  unless  your  case  is 
scheduled  for  a  medical  reexamination 
diary  review  or  a  question  of  continuing 
disability  is  raised  pursuant  to 
paragraph  (b)  of  this  section. 

(g)  Waiver  of  Time  Frames.  All  cases 
involving  a  nonpermanent  condition  will 
be  reviewed  by  us  at  least  once  everj'  3 
years  unless  we.  after  consultation  with 
the  State  agency,  determine  that  the 
requireirent  should  be  waived  to  ensure 
th^t  only  the  appropriate  number  of 
cases  are  reviewed.  The  appropriate 
number  of  cases  to  be  reviewed  is  to  be 
based  on  such  considerations  as  the 
backlog  of  pending  reviews,  the 
projected  number  of  new  applications, 
and  projected  staffing  levels  of  the  State 
agency.  Such  waiver  shall  be  given  only 
after  good  faith  effort  on  the  part  of  the 
State  to  meet  staffing  requirements  and 
to  process  the  reviews  timely. 
Availability  of  independent  medical 
resources  may  also  be  a  factor.  A 
"waiver"  in  this  context  refers  to  our 
administrative  discretion  to  determine 
the  appropriate  number  of  cases  to  be 
reviewed  on  a  State  by  State  basis. 
Therefore,  your  continuing  disability  to 
review  may  be  delayed  longer  than  3 
years  following  our  original  decision  or 
other  review  under  certain 
circumstances.  Such  a  delay  would  be 
based  on  our  need  to  ensure  that 
backlogs,  reviews  required  to  be 
performed  by  the  Social  Security 
Disability  Benefits  Reform  Act  (Pub.  L 
9&-460).  and  new  disability  claims 
workloads  are  accomplished  within 
available  medical  and  other  resources  in 
the  State  agency  and  that  such  reviews 
arc  done  carefully  and  accurately. 
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PART  416— i  AMENDED] 

Pari  416  of  Chapter  III  of  title  20  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Subpart  I 
of  Part  416  is  revised  to  read  as  follows: 

Authority:  Srcs.  1102.  1614,  1631.  and  1633 
of  the  Social  Security  Act:  49  Stat.  647.  as 
amended.  86  Stat.  1471,  as  amended  by  M 
Stat.  52.  86  Stat.  1475  (42  IJ.S.C.  1302, 1382, 
and  1383);  sees.  6  and  15  of  Pub.  L.  98-460,  98 
Slat.  1HU2,  and  98  Stat.  1808. 

2.  Section  416.989  is  revised  to  read  as 
follows: 

§  416.989    V.'e  may  conduct  a  review  to 
find  out  whether  you  continue  to  be 
disabled  or  blind. 

After  we  find  that  you  are  disabled  or 
blind,  we  must  evaluate  your 
impairment(s)  from  time  to  time  to 
determine  if  you  are  still  eligible  for 
payments  based  on  disability  or 
blindness.  We  call  this  evaluation  a 
continuing  disability  review.  We  may 
begin  a  continuing  disdbility  review  for 
any  number  of  reasons  including  your 
failure  to  follow  the  provisions  of  the 
Social  Security  Act  or  these  regulations. 
When  we  begin  such  a  review,  we  will 
notify  you  that  we  are  reviewing  your 
eligibility  for  payments,  why  we  are 
reviewing  your  eligibility,  that  our 
review  could  result  in  the  termination  of 
your  payments,  and,  where  applicable, 
that  you  have  the  right  to  submit 
medical  and  other  evidence  for  our 
consideration  during  the  continuing 
disability  review.  In  doing  a  medical 
review  we  will  develop  a  complete 
medical  history  of  at  least  the  preceding 
12  months  in  any  case  in  which  a 
determination  is  made  that  you  are  no 
longer  under  a  disability  or  blind.  If  this 
review  shows  that  w?^ould  stop  your 
payments,  we  will  notify  you  in  writing 
and  give  you  an  opportunity  to  appeal. 
In  §  416.990  we  describe  those  events 
that  may  prompt  us  to  review  whether 
you  continue  to  be  disabled  or  blind. 

3.  Section  416.990  is  revised  to  read  as 
follows: 

§  416.990    When  and  how  often  we  will 
conduct  a  continuing  disability  review. 

(a)  General.  We  conduct  continuing 
disability  reviews  to  determine  whether 
or  not  you  continue  to  meet  the 
disability  or  blindness  requirements  of 
the  law.  Payment  ends  if  the  medical  or 
other  evidence  shows  that  you  are  not 
disabled  or  blind  as  determined  under 
the  standards  set  out  in  section  1614(a) 
of  the  Social  Security  Act  if  you  receive 
benefits  based  on  disability  or  §  416.986 
-  of  this  subpart  if  you  receive  benefits 
based  on  blindness. 


(b)  When  we  will  conduct  a 
continuing  disability  review.  A 
continuing  disability  review  will  be 
started  if — 

(1)  You  have  been  scheduled  for  a 
medical  reexamination  diary  review; 

(2)  You  have  been  scheduled  for  a 
periodic  review  in  accordance  with  the 
provisions  of  paragraph  (d)  of  this 
section; 

(3)  We  need  a  current  medical  or 
other  report  to  see  if  your  disability 
continues.  (This  could  happen  when,  for 
example,  an  advance  in  medical 
technology,  such  as  improved  treatment 
for  Alzheimer's  disease,  or  a  change  in 
vocational  therapy  or  technology  raises 
a  disability  issue,  or  it  appears  that  a 
decision  may  have  been  erroneous); 

(4)  You  return  to  work  and 
successfully  complete  a  period  of  trial 
work; 

(5)  Substantial  earnings  are  reported 
to  your  wage  record; 

(6)  You  tell  us  that  you  have  recovered 
from  your  disabil'ity  or  blindness  or  that 
you  have  returned  to  work; 

(7)  Your  State  Vocational 
Rehabilitation  Agency  tells  us  that — 

(i)  You  have  completed  your  training; 
(ii)  You  have  returned  to  work;  or 
(iii)  You  are  able  to  return  to  work; 

(8)  Some  one  in  a  position  to  know  of 
your  physical  or  mental  condition  tells 
us  that  you  are  not  disabled  or  blind, 
that  you  are  not  following  prescribed 
treatment,  that  you  have  returned  to 
work,  or  that  you  are  failing  to  follow 
the  provisions  of  the  Social  Security  Act 
or  these  regulations,  and  it  appears  that 
the  report  could  be  substantially  correct; 
or 

(9)  Evidence  we  receive  raises  a 
question  as  to  whether  your  disability  or 
blindness  continues, 

(c)  Definitions.  As  used  in  this 
section — 

"Medical  reexamination  diary" — 
refers  to  a  case  which  is  "diaried"  for 
review  at  a  later  date  because  the 
condition  of  the  beneficiary  is  expected 
to  improve.  Generally  the  diary  period  is 
not  set  for  less  than  6  months  or  for 
more  than  18  months.  Examples  of  cases 
likely  to  be  scheduled  for  medical 
reexamination  diary  are  fractures  and 
cases  in  which  corrective  surgery  is 
planned  and  recovery  can  be  4 

anticipated. 

"Permanent  impairment" — refers  to  a 
case  in  which  any  medical  improvement 
in  the  person's  impairment(s)  is  not 
expected.  This  means  an  extremely 
severe  condition  determined  on  the 
basis  of  our  experience  in  administering 
the  disability  programs  to  be  at  least 
static,  but  more  likely  to  be 
progressively  disabling  either  by  itself 
or  by  reason  of  impairment 


complications,  and  unlikely  to  improve 
so  as  to  permit  the  individual  to  engage 
in  substantial  gainful  activity.  The 
interaction  of  the  individual's  age, 
impairment  consequences  and  the  lack 
of  recent  attachment  to  the  labor  market 
may  also  be  considered  in  determining 
whether  an  impairment  is  permanent. 
Examples  of  permanent  impairments 
are: 

(1)  Parkinsonian  Syndrome  which  has 
reached  the  level  of  severity  necessary 
to  meet  the  Medical  Listing  in  Appendix 
1  of  Subpart  P  of  Part  404  of  this  chapter. 

(2)  Amyotrophic  Lateral  Sclerosis 
which  has  reached  the  level  of  severity 
necessary  to  meet  the  Medical  Listing  in 
Appendix  1  of  Subpart  P  of  Part  404  of 
this  chapter. 

(3)  Diffuse  pulmonary  fibrosis  in  an 
individual  age  55  or  over  which  has 
reached  the  level  of  severity  necessary 
to  meet  the  medical  Listing  in  Appendix 
1  of  Subpart  P  of  Part  404  of  this  chapter. 

"Nonpermanent  impairment " — refers 
to  a  case  in  which  any  medical 
improvement  in  the  persons 
impairment(s)  is  possible.  This  mean  a 
condition  for  which  improvement  cannot 
be  predicted  based  on  current 
experience  and  the  facts  of  the 
particular  case  but  which  is  not  at  the 
level  of  severity  of  an  impairment  that  is 
considered  permanent. 

(d)  Frequency  of  review.  If  your 
condition  is  expected  to  improve, 
generally  we  will  review  your 
continuing  eligibility  for  payments  based 
on  disability  or  blindness  at  intervals 
from  6  months  to  18  months  following 
our  most  recent  decision.  Our  notice  to 
you  about  the  review  of  your  case  will 
tell  you  more  precisely  when  the  review 
will  be  conducted.  If  your  disability  is 
not  considered  permanent  but  is  such 
that  any  medical  improvement  in  your 
impairment(s)  cannot  be  accurately 
predicted,  we  will  review  your 
continuing  eligibility  for  payments  at 
least  once  every  3  years.  If  your 
disability  is  considered  permanent  we 
will  review  your  continuing  eligibility 
for  payments  no  less  frequently  than 
once  every  7  years  but  no  more 
frequently  than  once  every  5  years. 
Regardless  of  your  classification  we  will 
conduct  an  immediate  continuing 
disability  review  if  a  question  of 
continuing  disability  is  raised  pursuant 
to  paragraph  (b)  of  this  section. 

(e)  Change  in  classification  of 
impairment.  If  the  evidence  developed 
during  a  continuing  disability  review 
demonstrates  that  your  impairment  has 
improved,  is  expected  to  improve,  or  has 
worsened  since  the  last  review,  we  may 
reclassify  your  impairment  to  reflect  this 
change  in  severity.  We  may  also 
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reclassify  certain  impairments  because 
of  improved  test,  trealmenl.  and  other 
technical  advances  concerning  those 
impairments. 

(f)  Review  after  administrative 
appeal.  If  you  were  found  eligible  to 
receive,  or  to  continue  to  receive, 
payments  on  the  basis  of  a  decision  by 
an  administrative  law  judge,  the 
Appeals  Council  or  a  Federal  Court,  we 
will  not  conduct  a  continuing  disability 
review  earlier  than  3  years  after  that 
decision  unless  your  case  is  scheduled 
for  a  medical  reexamination  diary 
review  or  a  question  of  continuing 
disability  is  raised  pursuant  to 
paragraph  (b)  of  this  section. 

(g)  Waiver  of  Time  Frames.  All  cases 
involving  a  nonpermanent  condition  will 


be  reviewed  by  us  at  least  once  every  3 
years  unless  we.  after  consultation  with 
the  State  agency,  determine  that  the 
requirement  should  be  waived  to  ensure 
that  only  the  appropriate  number  of 
cases  are  reviewed.  The  appropriate 
number  of  cases  to  be  reviewed  is  to  be 
based  on  such  considerations  as  the 
backlog  of  pending  reviews,  the 
projected  number  of  now  applications, 
and  projected  staffing  levels  of  the  State 
agency.  Such  waiver  shall  be  given  only 
after  good  faith  effort  on  the  part  of  the 
State  to  meet  staffing  requirements  and 
to  process  the  reviews  timely. 
Availability  of  independent  medical 
resources  may  also  be  a  factor.  A 
"waiver"  in  this  context  refers  to  our 
administrative  discretion  to  determine 


the  appropriate  number  of  cases  to  be 
reviewed  on  a  State  by  State  basis. 
Therefore,  your  continuing  disability 
review  may  be  delayed  longer  than  3 
years  following  our  original  decision  or 
other  review  under  certain 
circumstances.  Such  a  delay  would  be 
based  un  our  need  to  ensure  that 
backlogs,  reviews  required  to  be 
performed  by  the  Social  Security 
Disability  Benefits  Reform  Act  (Pub.  L 
98-460),  and  new  disability  claims 
workloads  are  accomplished  vv'ithin 
available  medical  and  other  resources  in 
the  State  agency  and  that  such  reviews 
are  done  carefully  and  accurately. 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

34  CFR  Part  373 

Special  Projects  ard  Demonstrat'ons 
for  Providing  Vocational  Rehabilitation 
Services  to  Severely  Handicapped 
Individuals:  Supported  Employment 

agency:  D.;p.u'n'ent  of  Education. 
ACTtON;  Kir.a!  regulations. 


summary:  The  Sjcretai->'  issues 
rr.;ulj!ions  under  section  31(a)(1)  of  the 
Rehabilitation  Act  of  19,  .1  as  amended. 
This  progi  jni  provides  financial 
assistant:e  for  projects  that  expand  or 
otherwi.se  improve  vocational 
rchabilit.ilion  services  and  other 
rehabilitation  services  for  severely 
handic-jpped  individuals.  These  final 
regulations  expressly  provide  for 
projects  that  stimulate  the  development 
and  provision  of  supported  employment 
services  on  a  statewide  basis. 

These  final  regulations  include 
information  about  the  kinds  of  activities 
and  services  that  are  to  be  provided 
under  supported  employment  projects, 
and  contain  separate  selection  criteria 
for  evaluating  applications  for  this  type 
of  dt  monstr.ition  project. 
EFFECTIVE  DATE:  These  regulations  will 
lake  effect  either  45  d.iys  after 
publication  in  the  Federal  Register  or 
later  if  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  the  Department  of  Education 
cor^tact  per«;on. 

FOR  FURTHER  INFORMATION  CONTACT: 
iJr.  James  Muss,  Office  of 
Developmental  Programs.  Rehabilitation 
Services  Administration.  U.S. 
Department  of  Education.  Room  3030. 
Mary  E.  Switzer  Building.  400  Maryland 
Avenue.  S.W..  Washington.  D.C.  20202. 
Telephone:  (202)  732-1286. 
SUPPLEMENTARY  INFORMATION:  The 
Special  Projects  and  Demonstrations 
Program  for  Providing  Vocational 
Rehabilitation  Services  to  Severely 
Handicapped  Individuals  is  authorized 
by  section  311(a)(1)  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C. 
777a(a)(l)).  This  program  supports  a 
wide  variety  of  projects  that  expand  or 
otherwise  improve  vocational 
rehabilitation  services  and  other 
rehabilitation  services  fur  severely 
handicapped  individuals,  irrespective  of 
their  age  or  vocational  potential. 

The  Secretary  will  use  this  authority 
to  assist  in  the  redirection  of  services  for 
severely  disabled  indi'.  iduals  who 
A'ould  not  be  judged  to  have  vocational 


potential  because  of  the  severity  of  their 
disabilities.  !n  part:!:ular.  the  Secretary 
will,  on  a  statewide  basis,  assist  States 
to  move  from  existing  programs  to 
supported  employment  programs. 
Supported  employment  programs  would 
provide  specially  designed  paid  work  in 
a  variety  of  integrated  settings, 
partituiaily  regular  work  sites.  The 
Secretary  is  convinced  that  many 
severely  handicapped  individuals  who. 
in  day  activity  programs  or  in  other 
programs  are  not  provided  the 
opportunity  to  earn  money  or  to  interact 
with  nonhardicapped  employees,  could 
beneiit  greatly  horn  supported 
employment  pn  <^rams. 

The  Secrelaiy  believes  that  the 
redirection  of  existing  service  delivery 
systems  to  emphasize  supported 
employment  programs  can  be  achieved 
without  substantial  additional  Federal 
funds.  Rather,  the  Secretary  believes 
that  present  State  and  local  funding 
resources  can  be  shifted  to  supported 
employment  programs  and  that  Federal 
assistance  by  the  Department  under  this 
program  is  needed  only  to  assist 
grantees  with  start-up  and  other 
program  development  costs.  The 
Department  plans  to  make  $4.2  million 
available  for  these  projects  in  Fiscal 
Year  1985.  See  House  Rep.  No.  911,  98th 
Congress  2nd  Session  113  (1984). 

A  summary  of  the  final  regulations 
and  the  significant  changes  adopted  in 
response  to  the  public  comments  follow: 

Section  373.14  describes  supported 
employment  projects.  Section  373.14(a) 
describes  the  purpose  of  these  projects. 
Sectron  373.14(b)  defines  "supported 
employment"  for  purposes  of  Part  373. 
Section  373.14(c)  describes  the  activities 
that  these  projects  are  authorized  to 
carry  out.  Section  373.14(d)  requires  that 
grantees  provide,  or  ensure  the 
provision  of.  the  ongoing  delivery  of 
direct  support  services  from  funds  other 
than  assistance  under  this  part. 

Current  §  373.30  is  revised  and  a  new 
S  373.31  is  added  to  describe  the 
selection  criteria  that  the  Secretary  uses 
in  making  awards  for  supported 
employment  projects.  The  Secretary 
authorizes  weighted  criteria  that  reflect 
the  relative  importance  of  the  elements 
of  an  application  in  order  to  ensure  that 
the  most  promising  projects  are  selected. 

Separate  selection  criteria  are 
authorized  for  supported  employment 
projects  in  order  to  focus  the  evaluation 
of  applications  on  programmatic 
elements  which  are  key  to  the  success  of 
the  program.  Examples  of  these  key 
programmatic  elements  are  the 
applicant's  ability  to  achieve  lasting 
statewide  change  and  the  coordination 
and  participation  in  the  projects  of 
groups  that  are  essential  to  the 


successful  conduct  of  the  project. 
Existing  criteria  that  apply  to  all  other 
types  of  projects  under  Part  373  do  not 
address  these  elements  that  are  key  to 
the  success  of  supported  employment 
projects. 

In  §373.14(b)  the  word  "integrated" 
was  added  before  "settings"  to  clarify 
that  the  employment  outcome  should 
provide  some  contact  with 
nonhandicapped  individuals.  Also,  the 
word  "unlikely"  was  replaced  with  "has 
not  traditionally  occurred"  to  clarify 
that  the  focus  of  this  program  is  to 
provide  severely  handicapped 
individuals  with  an  opportunity  to  earn 
substantially  more  than  the  traditional 
wage  paid  in  other  settings,  such  as 
work  activity  centers. 

In  §  373.14(c),  the  words  "day 
activity"  were  deleted  since  all  severely 
handicapped  individuals  are  eligible  to 
be  served  regardless  of  the  type  of 
program  in  which  they  are  currently 
participating,  if  they  meet  the 
requirements  of  §  373.14(b). 

In  S  373.14(d)(2)(i).  the  wording  was 
changed  to  read  "Job  site  training  to 
enable  the  handicapped  individual  to 
perform  work  and  maintain  the  job." 
These  changes  more  clearly  state  the 
purpose  of  the  program  by  defining  the 
location  at  which  the  individual 
receiving  supported  employment 
services  should  be  trained;  by  clarifying 
the  program  participants  would  be 
receiving  supported  employment 
services  on  the  job  rather  than  receiving 
prework  or  preparatory  training  prior  to 
job  placement;  and  by  defining  the 
employment  goal  more  clearly. 

In  §  373.31(h)(2)(iii)  the  words  "private 
agencies"  and  "rehabilitation  facilities" 
were  added  because  such  organizations 
represent  important  segments  of  the 
community  interested  in  improving 
rehabilitation  services. 

Public  Participation 

The  notice  of  proposed  regulations  for 
this  program  were  published  on 
February  28. 1985  (50  FR  8300).  A 
summary  of  the  comments  received  in 
response  to  that  notice  and  the 
Secretary's  responses  to  those 
comments  are  contained  in  the  appendix 
to  these  regulations. 

Executive  Order  12291 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  Order. 
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Paperwork  Reduction  Act  of  1980 

These  regulations  do  not  contain  any 
information  collection  requirements 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  information  that  is  being 
gathered  by  or  available  from  any  other 
agency  or  authority  of  the  United  States. 

List  of  Subjects  in  34  CFR  Part  373 

Grant  programs-education,  Grant 
programs-social  programs,  Reporting 
and  recordkeeping  requirements. 
Vocational  rehabilitation, 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  proposed  regulations. 

(Cutalofi  of  Federal  Domestic  Assistance  No. 
84.128.  Special  Projects  and  Demonstrations: 
Supported  Employment) 

Dated:  June  13. 19115. 
William  |.  Bennett. 
Secretary  of  Education. 

The  Secretary  amends  Part  373  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  373— SPECIAL  PROJECTS  AND 
DEMONSTRATIONS  FOR  PROVIDING 
VOCATIONAL  REHABIUTATION 
SERVICES  TO  SEVERELY 
HANDICAPPED  INDIVIDUALS 

1.  The  authority  citation  for  Part  373 
continues  to  read  as  follows: 

Authority:  Sec.  12(c)  and  311(a)(1)  of  the 
Act;  29  U.S.C.  711(c)  and  777a(H)(l). 

2.  A  new  §  373.14  is  added  to  read  as 
follows: 

§  373.14  '  Wt»at  ere  Supported  Entptoyment 
demonstration  protects? 

(a)  Purpose.  The  purpose  of  Supported 
Employment  demonstration  projects  is 
to  stimulate  the  development  and 
provision  of  supported  employment  on  a 
statewide  basis  for  severely 
handicapped  individuals  who,  because 
of  the  severity  of  their  handicap,  would 
not  normally  receive  vocational 
rehabilitation  services. 


(b)  Definition.  "Supported 
employment",  as  used  in  this  part 
means  paid  work  in  a  variety  of 
integrated  settings,  particularly  regular 
work  sites,  especially  designed  for 
severely  handicapped  individuals, 
irrespective  of  age  or  vocational 
potential — 

(1)  For  whom  competitive  employment 
at  or  above  the  minimum  wage  has  not 
traditionally  occurred;  and 

(2)  Who,  because  of  their  disability, 
need  intensive  ongoing  post- 
employment  support  to  perform  in  a 
work  setting. 

(c)  Authorized  activities.  Under  the 
Supported  Employment  demonstration 
program,  the  Secretary  provides 
financial  assistance  for  projects  that 
may  include — 

(1)  Program  development,  including 
program  start-up  costs,  for  new  or 
existing  community  organizations  and 
employers: 

(2)  Staff  training; 

(3)  Program  evaluation;  and 

(4)  Program  reorganization  to  convert 
existing  programs  to  programs  that  offer 
supported  employment  services. 

(d)  Restrictions  on  the  use  of  funds. 

(1)  Under  this  program  the  Secretary 
does  not  provide  financial  assistance  for 
the  ongoing  delivery  of  direct  supported 
employment  services. 

(2)  A  grantee  must  provide,  on  ensure 
the  provision  of,  the  ongoing  delivery  of 
those  direct  services  needed  by  severely 
handicapped  individuals  in  order  for 
them  to  maintain  employment.  These 
supported  employment  services 
include — 

(i)  Job  site  training  to  prepare  and 
enable  the  handicapped  individual  to 
perform  work  and  maintain  the  job: 

(ii)  Ongoing  supervision  of  the 
handicapped  individual  on  the  job: 

(iii)  Ongoing  behavior  management; 
and 

(iv)  Case  management,  including 
assistance  to  coordinate  services  from 
various  sources. 
(Sec.  311(a)(1)  of  the  Act:  29  U.S.C.  777a(a)(l)) 

3.  Section  373.30  is  amended  by 
adding  introductory  text  at  the 
beginning  of  the  section  to  read  as 
follows: 

§  373.30    What  selection  criteria  does  ttM 
Secretary  use  under  tttis  program? 

The  Secretary  uses  the  criteria  in  this 
section  to  evaluate  applications  for  all 
projects  under  this  part,  except  for 
Supported  Employment  demonstration 
projects.  The  maximum  score  for  all  of 
the  criteria  is  lOO'  points. 
•         •         *         •         • 

4.  A  new  §  373.31  is  added  to  read  aa 
follows: 


§  373.31  Vimat  selection  criteria  does  ttw 
Secretary  use  for  Supported  Employn»ent 
demonstration  projects? 

The  Secretary  uses  the  criteria  in  this 
section  to  evaluate  applications  for 
Supported  Employment  demonstration 
projects.  The  maximum  score  for  all  of 
the  criteria  is  100  points. 

(a)  Plan  of  operation.  (10  points)  The 
Secretary  reviews  each  application  on 
the  basis  of  the  criterion  in  §  369.31(a). 

(b)  Quality  of  key  personnel.  (10 
points)  The  Secretary  reviews  each 
application  on  the  basis  of  the  criterion 
in  §  369.31(b). 

(c)  Budget  and  cost  effectiveness.  (10 
points)  The  secretary  reviews  each 
application  on  the  basis  of  the  criterion 
in  §  369.31(c). 

(d)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  on 
the  basis  of  the  criterion  in  §  369.31(d). 

(e)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
on  the  basis  of  the  criterion  in 

§  369.31(e). 

(f)  Capacity  to  achieve  lasting 
statewide  change.  (15  points)  (1)  The 
Secretary  reviews  each  application  for 
information  that  demonstrates  the 
capacity  of  the  applicant  to  achieve 
lasting  statewide  change  in  the 
provision  of  supported  employment  for 
handicapped  individuals. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  applicant  agency  has 
responsibility  for  programs  to  be 
changed  or  is  able  fo  assure  that 
program  change  will  occur 

(ii)  The  project  ^;esources  will  be  used 
to  change  how  existing  service  funds  are 
spent,  not  to  supplant  those  funds;  and 

(iii)  A  sufficient  number  of  service 
programs  and  work  opportunities  can  be 
developed  within  the  project  period  to 
achieve  statewide  change. 

(g)  Project  design.  (20  points)  (1)  The 
Secretary  reviews  each  application  for 
information  that  shows  the  quality  of  the 
project  design  and  approach. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  applicant  has  clearly  defined 
the  services  and  service  deliveryj|%tem 
which  will  result  from  the  project^nd 
has  analyzed  in  detail  how  the.se  differ 
from  current  services  and  the  current 
service  delivery  systems; 

(ii)  All  relevant  barriers  to 
implementing  the  proposed  statewide 
change  are  identified  and  appropriate 
strategies  are  proposed  for  eliminating 
those  barriers: 

(iii)  The  project  will  employ  a 
multifaceted  and  systematic  approach 
for  achieving  project  objectives,  which 
may  include  activities  such  as 
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disspmination  of  information,  training 
and  technical  assistance,  start-up  of 
new  programs,  and  development  of 
incentives  for  employer  participation; 
and 

(iv)  The  project  is  designed  to  achieve 
a  range  of  service  approaches  that  are 
appropriate  for  the  variety  of 
employment  opportunities  in  the  State. 

|h)  Purticipation  and  coordination.  (15 
points)  (1)  The  Secretary  reviews  each 
application  for  information  that  shows 
coordination  with  and  participation  of 
all  affected  groups  and  agencies. 

(2)  The  Secretary  reviews  each 
application  for  information  that 
demonstrates  that — 

(i)  Handicapped  individuals  and 
parents  of  handicapped  individuals 
participate  in  project  decision-making: 

(ii)  Potential  employers  of 
handicapped  individuals  are  involved  in 
project  pi  inning  and  decision-making: 
and 

(lii)  All  State  agencies  whose 
cooperation  and  participation  are 
necessary  for  statewide  implementation 
of  supported  employment  projects  are 
actively  collaborating  in  project 
management.  These  agencies  may 
include  those  responsible  for  secondary 
special  education,  vocational 
rehabilitation,  and  day  services  for 
individuals  with  developmental 
disabilities,  as  well  as  private  agencies 
and  rehabilitation  facilities. 

(i)  Impact  on  other  States.  (r>  points) 
(t)  The  Secretary  reviews  each 
application  for  information  thdt  shows 
the  impact  the  proposed  project  will 
have  on  other  States. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  approach  to  be  used  can  be 
applied  to  other  States;  and 

(ii)  The  applicant  will  disseminate  its 
project  information  to  other  States. 

(S<»cs.  12(c)  and  3n(a!(l)  of  the  Act  29  U.S.C. 
711(c)  and  777d(H)(l)) 

Append;.\  A — Analysis  of  Public 
Comments  and  Changes  in  the  Final 
Regulations 

Note. — This  Appendix  will  not  appear  in 
the  Code  of  Federal  Regulations. 

The  following  is  a  summary  of  public 
comments  concerning  the  notice  of 
proposed  rulemaking  for  Special 
Projects  and  Demonstrations  for 
Providing  Vocational  Rehabilitation 
Services  to  Severely  Handicapped 
Individuals:  Supported  Employment, 
published  in  the  Federal  Register  on 
February  28. 1985  (50  FR  8300)  and  the 
Secretary's  responses  to  those 
comments.  A  total  of  186  comments  was 
received  on  or  before  the  closing  date. 
Fifty-three  percent  of  these  were  from 


private  citizens,  the  remainder  came 
from  a  variety  of  public  and  private 
nonprofit  agencies. 

General 

Comments:  Several  commenters 
suggested  the  regulations  specify  the 
roles  and  responsibilities  of  other 
Departments,  particularly  the 
Departments  of  Labor  and  Health  and 
Ffuman  Services.  They  also  urged 
interdepartmental  coordination  and 
cooperation  at  the  Federal  level.  Their 
primary  concern  was  about  the  actual  or 
potential  inflexibilities  in  programs 
administered  by  other  agencies  which 
either  could  result  in  disincentives  for 
severely  handicapped  individuals  to 
participate  in  a  supported  employment 
program  or  would  present  barriers  to  the 
implementation  of  the  supported 
employment  initiative. 

Response:  No  change  has  been  made. 
It  is  not  the  intent  of  this  demonstration 
to  make  regulatory  changes  in  other 
Federal  programs.  The  purpose  of  this 
program  is  to  assist  States  to  redirect 
existing  funds  controlled  by  the  States 
into  supported  employment  programs. 
The  regulations  of  other  Federal 
agencies  therefore  are  not  affected  by 
the  regulations  of  the  supported 
employment  program.  Through  an 
interagency  agreement,  the  Department 
of  Health  and  Human  Services  is 
providing  additional  funds  to  support 
grants  made  under  this  program.  The 
Department  of  Labor  plays  no  direct  role 
in  this  program.  Given  these 
circumstances,  it  is  not  necessary  for  the 
regulations  to  specify  their  roles. 

Comments:  A  number  of  commenters 
believed  it  was  the  intent  of  the 
Congress  to  focus  on  three  specific 
disability  groups  in  the  Special  Projects 
and  Demonstrations  program.  Therefore, 
they  objected  to  these  regulations  as 
being  inconsistent  with  the  existing 
legislative  authfirity. 

Response:  No  change  has  been  made. 
Section  304(b)(1)  of  the  Rehabilitation 
Act  of  1973  authorized  projects  which 
hold  promise  of  expanding  or  otherwise 
improving  rehabilitation  services  to 
severely  handicapped  individuals, 
including  persons  disabled  by  deafness 
and  spinal  cord  injury,  and  older 
persons  disabled  by  blindness.  During 
the  first  three  years  this  program  was  in 
operation,  all  projects  served  these  three 
disability  groups.  In  subsequent  years, 
the  scope  of  the  program  was  expanded 
to  include  all  severe  disability  groups. 
The  1978  amendments  to  the  Act 
extended  the  program  to  all  individuals 
"irrespective  of  age  or  vocational 
potential,  who  can  benefit  from 
comprehensive  services."  The  intent  of 
the  amended  legislation  is  to  focus  on 


all  severely  handicapped  individuals 
and  not  just  the  three  categories 
mentioned  as  examples. 

Comments:  A  number  of  commenters 
believed  it  is  the  intent  of  the  Congress 
to  emphasize  the  provision  of  services 
under  this  program,  rather  than  to 
stimulate  the  development  of  statewide 
supported  employment. 

Response:  No  change  has  been  made. 
Grants  approved  under  section  311(a)(1) 
of  the  Rehabilitation  act  of  1973,  as 
amended  are  intended  to  fund  projects 
which  hold  promise  of  expanding  or 
otherwise  improving  rehabilitation 
services  to  severely  handicapped 
individuals.  The  intent  of  this  program  is 
to  provide  assistance  to  granjees  in 
extending  vocational  opportunities  to 
the  severely  handicapped  through 
supported  employment.  The  Secretary 
believes  that  supported  employment 
projects  jre  consistent  with  the 
legislative  intent  because  supported 
employment  services  will  expand 
employment  opportunities  for  severely 
disabled  individuals  not  traditionally 
served  by  vocational  rehabilitation 
programs. 

Section  373.14(a) 

Comments:  Some  commenters  felt  that 
the  term  "severity  of  their  handicap" 
and  "would  not  normally  receive 
vocational  rehabilitation  services"  in 
§  373.14(a)  are  unclear. 

Response:  No  change  has  been  made. 
The  secretary  believes  that  one  of  the 
reasons  why  some  severely  disabled 
clients  may  be  denied  vocational 
rehabilitation  services  under  the  Title  I 
program,  is  the  determination  by  Slates 
that  these  individuals  cannot  attain  and 
maintain  vocational  goals  without 
receiving  long-term  or  continuing  post- 
employment  services.  There  are 
durational  lim'ts  on  the  provision  of 
vocational  rehabilitation  services, 
including  post-employment  services.  The 
Secretary  believes  that  §  373.14(a) 
adequately  states  the  purpose  of  the 
program  which  is  to  target  the  supported 
work  demonstration  on  those  severely 
handicapped  individuals  who  would  not 
normally  receive  vocational 
rehabilitation  services  because  of  their 
inability  to  benefit  from  time-limited 
services. 

Section  373.14(b) 

Comment:  One  commenter  suggested 
the  addition  of  the  word  "integrated" 
before  "settings"  in  §  373.14(b). 

Response:  A  change  has  been  made. 
The  word  "integrated"  has  been  inserted 
before  "settings"  to  clarify  that  the 
employment  outcome  should  provide 
daily  contact  with  nonhandicapped 
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individuals.  The  intent  of  the  program  is 
to  integrate  severely  handicapped 
individuals  into  a  normal  work 
environment  rather  than  place  them  in 
facilities  designed  only  for  handicapped 
individuals.  The  Secretary  believes  that 
it  is  very  important  that  the  employment 
settings  provide  the  opportunity  for 
severely  handicapped  individuals  to 
have  daily  contact  with 
nonhandicapped  peers. 

Comment:  One  commenter  did  not 
understand  the  term  "ongoing"  as  used 
in  §§  373.14(b)  and  373.14(d). 

Response:  No  change  has  been  made. 
An  individual  should  be  considered  to 
be  receiving  ongoing  employment 
support  (a)  when  public  funds  are 
available  on  a  continuing  basis  to  an 
individual  or  to  a  service  provider 
responsible  for  providing  employment 
support  to  that  individual,  and  (b)  when 
these  funds  are  used  for  services 
directly  related  to  sustaining 
employment.  To  be  considered 
"ongoing,"  services  such  as  job 
coaching,  skill  training,  behavior 
management,  employer  counseling,  etc., 
must  be  available  on  a  continuing  basis 
and  provided  as  needed. 

Comments:  Several  commenters 
wanted  the  definition  of  supported 
employment  clarified  by  specifying  the 
types  of  agencies  from  which  clients 
could  be  selected  rather  than  the  types 
of  activities  that  can  be  supported. 
Others  wanted  to  define  client  eligibility 
in  terms  of  the  results  of  vocational 
assessments.  Still  others  requested  a 
more  specific  definition  of  client 
participation  and  one  commenter  did 
not  want  the  program  limited  to  any 
specific  population. 

Response:  No  change  has  been  made. 
The  purpose  of  this  program  is  to  focus 
on  providing  the  employment  support 
needed  to  permit  severely  disabled 
persons  to  generate  income  without 
regard  to  the  prior  histories  of  such 
persons  or  the  programs  from  which 
they  came.  Severely  disabled  clients 
have  frequently  been  denied 
employment  opportunities  because  State 
vocational  rehabilitation  agencies  are 
able  to  provide  only  time-limited 
support  rather  than  the  ongoing  support 
that  is  often  needed.  Since  this  program 
is  intended  to  serve  those  individual 
who  meet  the  requirements  of 
§  373.14(b)  regardless  of  the  setting  in 
which  they  are  currently  placed,  a 
change  was  not  warranted. 

Comment:  One  commenter 
specifically  wanted  the  definition  of 
eligible  clients  to  mention  the  elderly, 
chronically  mentally  ill,  unemployed, 
and  sheltered  chents. 

Response:  No  change  has  been  made. 
These  regulations  do  not  preclude  the 


inclusion  of  these  groups  provided  the 
individuals  meet  the  criteria  contained 
in  §  373.14(b). 

Comments:  Several  commenters  urged 
using  the  Federal  definition  of 
"developmental  disabilities." 

Response:  No  change  has  been  made. 
This  program  is  not  limited  to  providing 
services  to  individuals  with 
developmental  disabilities.  Provided 
they  meet  the  requirements  of 
§  373.14(b),  other  individuals  can  be 
served. 

Comment:  One  commenter  wanted  to 
include  supported  employment  enclaves 
in  industry  and  work  crews  in  the 
definition  of  supported  employment. 

Response:  No  change  has  been  made. 
The  examples  given  are  only  two  of 
several  models  which  may  be  used  in 
the  implementation  of  these  programs.  It 
would  be  neither  appropriate  nor 
possible  to  list  all  models  or 
combinations  of  models  of  supported 
employment  which  might  be  appropriate 
for  development  within  the  program.  It 
is  the  intent  of  these  regulations  to  allow 
applicants  maximum  flexibility  and  to 
encourage  them  to  explore  new  avenues 
for  increasing  wages  for  severely 
handicapped  individuals  through  the 
supported  employment  mechanism. 

Comment:  One  commenter  wanted  the 
term  "severely  handicapped 
individuals"  defined  and  another  asked 
whether  this  definition  covered  both  the 
physically  and  mentally  handicapped. 

Response:  No  change  has  been  made. 
The  term  "severely  handicapped 
individual"  is  defined  in  34  CFR  369.4(b). 
This  definition,  which  includes 
individuals  who  have  either  severe 
physical  or  mental  disabilities,  applies 
to  the  supported  work  program. 

Comment:  One  commenter  requested 
that  the  definition  of  supported 
employment  specifically  refer  to 
competitive  employment  in  the  private 
sector. 

Response:  No  change  has  been  made. 
Support  within  the  competitive 
employment  sector  is  authorized  under 
these  regulations.  No  modification  was 
made  because  the  Secretary  does  not 
wish  to  limit  the  range  of  alternatives 
and  options  available  to  applicants  in 
the  development  of  job  sites. 

Comments:  Several  commenters 
suggested  changing  the  language  in 
§  373.14(b)(1)  to  delete  the  word 
"unlikely"  and  replace  it  with  "has  not 
traditionally  occurred.". 

Response:  A  change  has  been  made. 
The  Secretary  believes  this  clarifies  an 
important  concept  of  this  program.  The 
focus  of  this  program  is  to  provide 
severely  handicapped  individuals  with 
an  opportunity  to  earn  substantially 
more  than  the  traditional  wage  paid  in 


other  settings,  such  as  work  activity 
centers. 

Section  373.14(b)(2) 

Comments:  Several  commenters 
indicated  that  they  believed  the 
restriction  to  development  expenses 
contained  in  §  373.14(d)  was 
inconsistent  with  the  provision  of  post- 
employment  services  mentioned  in 
§  373.14(b)(2).  They  pointed  out  that 
post-employment  services  are  a  required 
rehabilitation  service  and  must  be 
provided  under  an  approved  State  plan. 

Response:  No  change  has  been  made. 
The  commenter  is  correct  that  States  are 
required  to  provide  post-employment 
services  as  a  part  of  the  Title  I  program 
under  the  Rehabilitation  Act  of  1973.  as 
amended.  However,  the  fact  that 
Federal  funds  can  pay  for  such  services 
under  Title  I  is  not  relevant  to  the 
services  provided  through  the  supported 
employment  program  authorized  under 
Section  311  of  the  same  Act. 

Comment:  One  commenter  expressed 
concern  that  §  373.14(b)  seems  to  imply 
that  an  individual's  vocational  potential 
be  disregarded.  The  commenter  felt  that 
it  would  not  be  possible  to  use  Title  I 
funds  for  the  ongoing  support  of 
supported  employment  since  vocational 
potential  is  a  prerequisite  to  receiving 
vocational  rehabilitation  services  under 
Title  I  of  the  Rehabilitation  Act  of  1973, 
as  amended. 

Response:  No  change  has  been  made. 
In  the  final  regulations,  the  phrase 
"irrespective  of  age  and  vocational 
potential"  in  §  373.14(b)  is  taken  from 
the  language  of  the  Act  relating  to  the 
special  projects  and  demonstrations 
authorization.  There  is  no  requirement 
that  vocational  potential  be  documented 
for  this  program.  Eligibility  for  services 
under  Title  I  (Section  110  of  the 
Rehabilftation  Act)  must  be  determined 
on  an  individual  basis  consistent  with 
the  requirements  of  that  Title  which 
would  include  a  determination  of 
vocational  potential. 

Section  373.14(c) 

Comments:  Several  commenters  noted 
that  the  term  "day  activity  programs" 
was  too  restrictive,  and  others  wanted 
the  term  defined.  Another  commenter 
felt  that  there  are  insufficient  numbers 
of  persons  in  day  activity  centers  who 
could  participate  in  supported 
employment. 

Response:  A  change  has  been  made. 
The  words  "day  activity"  have  been 
deleted.  It  is  important  to  point  out  that 
all  severely  handicapped  individuals  are 
eligible  to  be  served  regardless  of  the 
type  of  program  in  which  they  are 
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currently  participating,  if  they  meet  the 
requirements  of  §  373.14(b). 

Comments:  Several  commenters 
believed  that  the  authorized  activity  of 
program  reorganization  designed  to 
convert  day  activity  programs  to 
supported  employment  programs  would 
require  "significant  time  and  effort." 
They  point  out  the  continuing  need  for 
day  activity  programs  for  large  numbers 
of  persons,  irrespective  of  the 
availability  of  supported  employment 
programs.  One  commenfer  expressed 
concern  about  the  redirection  of  scarce 
day  activity  resources  and  the 
requirement  that  States  meet  the  needs 
of  persons  in  day  activity  programs. 

Response:  No  change  has  been  made. 
It  is  not  the  intent  of  these  regulations  to 
disrupt  any  existing  services  for 
severely  handicapped  persons.  The 
Secretary  is  aware  of  the  resources 
avaiidhle  to  serve  handicapped 
individuals.  However,  the  Secretary 
believes  that  there  are  instances  where 
existing  services  might  be  modified  to 
enable  severely  handicapped 
individuals  to  reach  their  maximum 
vocational  potential,  regardless  of  the 
setting  or  the  modality  of  services. 

Section  373.14/ J/ 

Comments:  Sever? I  commenters 
raised  questions  and  suggested  changes 
concerning  the  scope,  mechanics,  and 
amount  of  funds  authorized  under  this 
program.  Questions  were  also  raised 
about  other  sources  of  funds  which 
could  be  used  for  implementation  of 
supported  employment  programs  and 
whether  projects  are  expected  to 
generate  income  to  lower  future  funding 
levels. 

Rrspnnse:  No  changes  have  been 
made.  It  is  anticipated  that  applicants 
will  coordinate  available  State  and  local 
resources  to  develop  the  type  of  funding 
mechanisms  necessary  for  supported 
employment  programs  (e.g..  use  of 
various  funding  streams  such  as  the  [ob 
Training  Partnership  Act,  Title  XX  of  the 
Social  Security  Act  etc.).  After  the 
initial  expenditure  of  funds  for  start-up 
and  development  costs,  it  is  expected 
that  a  combination  of  short-term  and 
long-term  funding  sources  would  need  to 
be  identified  at  the  State  and  local 
levels  to  continue  supported 
employment  projects.  The  intent  of  these 
regulations  is  to  allow  maximum 
flexibility  to  the  applicant,  consistent 
with  the  legislation,  in  developing  new 
ways  to  use  existing  funds  that  will  be 
responsive  to  particular  State  and  local 
needs. 

Comment  One  commenter  asked 
whether  applications  for  regional  grants 
utilizing  the  resources  of  two  States 
would  be  accepted. 


Response:  No  change  has  been  made. 
The  regulations  do  not  preclude  the 
possibility  of  a  joint  application 
submitted  by  more  than  a  single  State. 
However,  since  the  focus  is  on  State 
service  delivery  systems  and  the 
selection  criteria  relate  to 
"Statewideness",  it  is  unlikely  that  such 
an  application  would  score  high  enough 
in  the  review  process  to  be  approved. 

Comment  One  commenter  requested 
a  clarification  of  when  start-up  costs 
terminate  and  ongcing  services  begin. 

Response:  No  change  has  been  made. 
The  terms  "start-up  costs"  and  'on- 
going services"  are  not  defined  in  the 
regulations  because  the  variability  of 
these  from  project  to  project  makes 
formal  definition  impractical.  Funds 
provided  under  this  program  may  be 
used,  however/throughout  the  life  of  the 
project  for  planning,  development, 
evaluation,  training  and  other  costs  not 
associated  with  direct  services.  In  some 
situations,  a  grantee  may  initiate  a 
number  of  supported  employment 
demonstration  sites  in  a  sequential 
fashion.  In  such  situations,  the  start-up 
period  would  pertain  to  each 
demonstration  site,  not  to  the  project  as 
a  whole. 

Comment  One  commenter  asked 
whether  a  grantee  could  subcontract. 

Response:  No  change  has  been  made. 
Although  grantees  cannot  subgrani 
funds  received  under  this  program,  they 
may  enter  into  contracts  to  procure 
services.  See  34  CFR  Part  74,  Subpart  P 
(Procurement  Standards). 

Section  373. 1  i(d)(2f 

Comments:  Several  commenters 
requested  the  inclusion  of  additional 
supported  employment  services  such  as 
transportation  services,  job  coaches, 
personal  care  attendants  and  job  site 
modifications. 

Response:  No  change  has  been  made. 
The  regulations  specify  only  the 
minimum  general  supported  employment 
service  requirements.  In  the  Federal 
regulations,  it  would  be  impossible  to 
provide  an  exhaustive  listing  of  all 
supported  employment  services  which 
will,  in  large  part,  depend  upon  State 
and  local  resources  and  the  needs  of  the 
persons  being  served.  Final 
determination  of  these  specific  services 
is  left  to  the  discretion  of  the  applicant. 

Comments:  Several  commenters 
requested  changes  of  wording  in 
§  373.14|d)(2J(i]  to  make  it  read  as 
follows:  "job  site  training  to  enable  the 
handicapped  individual  to  perform  work 
and  maintain  the  job." 

Response:  These  changes  have  been 
made.  These  changes  more  clearly  state 
the  purpose  of  the  program.  The  word 
"site"  was  added  to  define  the  location 


at  which  the  individual  receiving 
supported  employment  services  should 
be  trained;  the  word  "prepare"  was 
dropped  to  clarify  that  the  program 
participants  would  be  receiving 
supported  employment  services  on  the 
job  rather  than  receiving  prework  or 
preparatory  training  prior  to  job 
placement:  and  the  phrase  "and 
maintain  the  job"  was  added  to  define 
the  employment  goal  more  clearly. 

Comment  One  commenter  wanted 
§  373.14(c)(1)  changed  by  adding 
wording  to  encourage  the  use  of  existing 
public  and  nonprofit  facilities  to  "the 
maximum  extent  feasible  and 
appropriate." 

Response:  No  change  has  been  made. 
Examples  of  program  development 
activities  appropriate  for  support  are 
identified  in  §  373.14(c)(1)  and  in  the 
discussion  above.  The  regulations  do  not 
prohibit  the  use  of  existing  public  and 
nonprofit  facilities  nor  do  they 
discourage  or  encourage  their  use. 
Applicants  may  make  use  of  whatever 
resources  are  appropriate  and  available 
in  the  achievement  of  their  goals. 

Section  373.31(a) 

Comments:  Several  commenters 
expressed  concern  about  the  lack  of 
provision  for  a  continuum  of  services  for 
those  individuals  who  are  unsuccessful 
in  supported  employment  programs  and 
suggested  the  regulations  include  this 
provision. 

Response:  No  change  has  been  made. 
The  purpose  of  this  program  is  to  assist 
in  the  development  of  new  service 
options  at  the  Stc*  ■  and  local  levels 
through  the  provi,..jn  of  services  that 
are  not  currently  available.  The 
"continuum  of  services"  addressed  by 
this  commenter  is  expanded,  not 
restricted,  by  the  inclusion  of  a 
supported  work  opticn.  Disabled 
individuals  who  attempt  but  are 
unsuccessful  in  supported  employment 
have  no  fewer  options  available  to  them 
than  they  had  prior  to  the  development 
of  this  program. 

Section  373.31(f) 

Comments:  Several  commenters  were 
concerned  that  the  expectation  for 
statewide  change  is  premature  and 
stated  that  funds  for  this  program  should 
be  divided  between  statewide  projects 
and  discrete  projects  administered  by 
private  nonprofit  facilities  or  State 
associations  of  rehabihtation  facilities. 
Additionally,  several  commenters 
expressed  doubt  about  their  ability  to 
effect  the  required  statewide  change  and 
requested  modification  in  the  standard 
of  change  from  statewide  to  substantial 
change  of  service  operations.  In  their 
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view,  promoting  rather  than  achieving 
statewide  change  was  more  realistic. 

Response:  No  change  has  been  made. 
In  the  past,  the  Department  has  funded  a 
variety  of  successful  supported 
employment  projects.  Statewide 
applications  of  alternative  models  are 
the  key  to  the  success  of  this  particular 
program.  At  this  time,  the  Secretary 
continues  to  believe  that  present  State 
and  local  Resources  can  be  shifted  to 
supported  employment  programs  on  a 
statewide  basis.  However,  these 
regulations  do  not  preclude  the 
development  of  discrete  demonstration 
projects  within  a  given  State.  In  fact,  an 
applicant  may  fund  demonstration 
models  if  necessary  to  achieve  program 
goals.  It  is  left  to  the  discretion  of  the 
applicants  to  determine  activities  and 
approaches  to  be  used  in  effecting  this 
statewide  change. 

Comments:  Several  commenters 
expressed  concern  that  this  program 
would  result  in  a  replication  of  the 
currefit  services  delivery  system  and/or 
create  a  dual  service  system. 
Additionally,  one  commenter  wanted 
§  373.31(0(2)  (i)  and  (ii)  deleted  because 
the  services  provided  would  replicate 
existing  facility  capability. 

Response:  No  change  has  been  made. 
Section  373.31(f)(2)  (i)  and  (ii)  provide 
assurance  that  program  change  will 
occur  and  prohibit  the  supplanting  of 
Federal  funds.  Additionally, 
S  373.31(g)(2)(i)  specifies  that  the 
applicant  must  clearly  define  how  the 
services  and  service  delivery  system 
proposed  in  the  application  differ  from 
the  current  system.  Funds  awarded 
under  this  program  are  not  to  be  used  to 
duplicate  existing  facility  capability. 
Rather,  funds  are  to  be  used  for  initial 
program  development  to  assist  in  the 
redirection  of  existing  State  and  local 
resources.  The  Secretary  believes  that 
these  assurances  and  the  stated  purpose 
of  the  program  will  prevent  duplication 
of  existing  services  and  service  systems. 

Comments:  Several  commenters 
objected  to  the  statewide  approach 
since  they  feel  statewideness  tends  to 
limit  the  number  of  applicants  eligible  to 
apply. 

Response:  No  change  has  been  made. 
All  entities  eligible  under  Section  311  of 
the  Rehabilitation  Act  are  eligible  to 
apply.  The  justification  for  the  statewide 
approach  is  slated  in  prior  responses  in 
this  Appendix. 

Comments:  Several  commenters 
objected  to  inclusion  of  §  373.31(f)(1) 
which  requires  applicants  to 
demonstrate  the  capacity  to  achieve 
lasting  statewide  change.  They  believe 
this  is  contrary  to  the  purpose  of  the 


legislation  which  is  to  provide  funds  for 
demonstration. 

Response:  No  change  has  been  made. 
Since  a  legitimate  purpose  of 
"demonstration"  is  to  facilitate  change, 
it  is  reasonable  to  require  an  applicant 
to  demonstrate  the  capability  for  such 
change.  The  selection  criterion  in  these 
regulations  is  consistent  with  existing 
r.egulations  (§  373.30(j))  which  seek 
assurance  that  a  project  will  be 
continued  following  the  termination  of 
Federal  grant  assistance. 

Section  373.31  (g)(ii) 

Comment:  One  commenter  was 
concerned  that  all  barriers  to 
implementation  of  this  program  could 
not  be  identified. 

Response:  No  change  has  been  mdde. 
The  regulations  require  that  relevant 
barriers  to  implementing  this  program  be 
identified  by  the  applicant.  This  is 
essential  to  the  success  of  the  program, 
and  although  perhaps  not  all  barriers 
will  be  obvious,  applicants  should 
identify  the  major  State  and  local 
barriers  prior  to  the  submission  of  their 
applications. 

Comment:  One  commenter  raised  the 
question  as  to  whether  the  emphasis  of 
the  project  should  be  directed  toward 
one  supported  employment  model  or 
whether  agencies  would  be  permitted  to 
fund  a  variety  of  models. 

Response:  No  change  has  been  made. 
There  are  various  types  of  supported 
employment  models  currently  in 
operation  throughout  the  country. 
Nothing  in  the  regulations  precludes  the 
development  of  alternative  supported 
employment  models  within  a  single 
application  to  meet  the  needs  of 
handicapped  individuals  within  the 
State. 

Comments:  Several  commenters 
wanted  the  role  of  employers  and  the 
development  of  employer  incentives 
defined. 

Response:  No  change  has  been  made. 
There  are  various  types  of  supported 
employment  models  which  can  be 
utilized  in  implementing  statewide 
supported  employment  programs.  It  is 
not  the  intent  of  these  regulations  to 
prescribe  specific  strategies  which  Jnay 
be  used  or  roles  to  be  assigned.  Since 
employer  involvement  is  a  key  element 
to  successful  supported  employment 
programs,  the  development  of  specific 
incentives  for  employers  should  be  left 
to  the  discretion  of  the  applicant.  To 
allow  as  much  latitude  as  possible  to  the 
applicant,  no  attempt  has  been  made  to 
limit  the  range  of  possibilities  by 
defining  the  role  of  the  employer  or 
specific  incentives. 


Section  373.31(h) 

Comments:  Several  commenters 
requested  clarification  of  the  specific 
roles  of  potential  employers,  vocational 
rehabilitation  service  providers,  parents 
of  handicapped  individuals,  consumers, 
and  other  nonprofit  organizations.  One 
commenter  requested  that  §  373.31(h)  of 
the  final  regulations  require  the  formal 
establishment  of  an  advisory  committee. 

Response:  No  change  has  been  made. 
The  regulations  required  the  applicant  to 
demonstrate  the  participation  of  all 
individuals  and  groups  identified  above. 
These  regulations  do  not  preclude  the 
establishment  of  an  advisory  committee 
at  the  State  and  local  levels  and  this 
remains  an  option  open  to  all  applicants. 
The  Secretary  believes  that  the  present 
requirement  in  these  regulations  for 
assurances  of  coordination  with  all 
affected  parties  will  be  sufficient  to 
provide  for  their  participation  in  the 
implementation  of  supported 
employment  programs. 

Comment:  One  commenter  requested 
the  addition  of  "private  agencies"  and 
"rehabilitation  facilities"  under 
§  373.31(h)(2)(iii). 

Response:  A  change  has  been  made. 
The  Secretary  believes  that  such 
organizations  should  be  included, 
because  they  represent  important 
segments  of  the  community  interested  in 
improving  rehabilitation  services,  and 
applicants  may  need  to  collaborate  with 
and/or  draw  upon  the  expertise  of  these 
parties  in  the  implementation  of  their 
supported  employment  programs. 

Section  373.31(i) 

Comments:  A  number  of  commenters 
believe  that  it  is  not  possible  prior  to 
project  implementation  to  show  the 
impact  of  the  project  on  other  States  and 
that  this  selection  criterion  is 
inconsistent  with  the  purpose  of 
demonstration  projects. 

Response:  No  change  has  been  made. 
The  selection  criterion  in  §  373.31(i) 
addresses  how  the  supported 
employment  demonstration  in  one  State 
may  influence  rehabilitation  systems  in 
other  States,  whether  or  not  those  other 
States  have  such  demonstrations.  For 
example,  showing  how  employers  will 
participate,  how  State  and  local 
advisory  groups  are  to  be  utilized,  and 
how  to  effectively  marshal  the  collective 
resources  of  multiple  agencies  are  all 
ways  in  which  a  demonstration  in  one 
State  may  impact  on  other  Stales.  This 
criterion  is  very  similar  to  the  existing 
criterion  in  §373.30(i). 
[FR  Doc.  65-14597  Filed  &-17-85:  8:45  am) 
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and  Washington,  DC,  see  announcement  on  the  inside 
cover  of  this  issue. 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  L'SE  IT 


FOR:  .Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 


WHO:  The  Office  of  the  Federal  Register. 


hours) 


WH.AT:       Free  public  briefings  (approximately  2  1/2 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agt!n<:y  rcguhitions. 


CHICAGO.  IL 

WHE.N:  July  8  and  9;  at  9  a.m.  (identical  sessions) 

WHERE:  '  Room  1654.  Insurance  Exchang*  Building. 

175  W.  )ackson  Blvd..  Chicago.  II.. 

RESERVATIONS:  Call  the  Chicago  Federal  Information 
Center.  312-353-4242. 

NEW  YORK.  NY 

WHEN:  July  9  and  10;  at  9  a.m.  (identical  sessions) 

WHERE:  ZT  ConfereiMe  Room.  Second  Floor. 

Veterans  Administration  Building.  252 
Seventh  Avenue  (between  W.  24lh  and  W. 
25th  Streets).  New  York.  NY. 

RESERVATIONS:   Call  Arlene  Shapiro  or  Steve  Colon,  New 
York  Federal  Information  Center. 
212  2G4-48U). 

WASHINGTON,  DC 


WHEN: 


Septemlier  (two  dales  to  be  annoiint  ed 
later). 
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Committee 
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25479         Burlington  Northern  Railroad  Co. 


Justice  Department 

S;'e  Drug  Enforcement  Administration. 
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statements;  availability,  etc.: 
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25440         Food  preparation  equipment;  inquiry 
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Allegheny  Generating  Co.  et  al. 

Drexel  Series  Trust 
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Southern  Co.  et  al. 

Storage  Equities.  Inc.  (2  documents) 
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Meetings;  Sunshine  Act 
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Pacific  Stock  Exchange,  Inc. 
Philadelphia  Sjpck  Exchange.  Inc. 

State  Department 
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Meetings: 

Shipping  Coordinating  Committee 

Surface  Mining  Reclamation  and  Enforcement 
Office 

PROPOSED  RULES 

Permanent  progra.m  submission: 

West  Virginia;  comment  period  reopened,  etc. 
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Environmental  statements;  availability,  etc.: 
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underground  coal  mining 

Textile  Agreements  Implementation  Committee 

NOTICES 
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distribution 
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Rules  and  Regulations 


Federal  Register 
Vol.  50,  No.  118 
Wednesday.  June  19.  1935 


This  section  of  the   FEDERAL   REGISTER 
contains   regulatory  documents  having 
general  applicability  and  legal  effect,   most 
of   wh.ich  are   keyed  to  and   codified   in 
tfie  Code  of   Federal   Regulations,   which   is 
published  under  50  titles  pursuant  to  44 
use.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by   the   Superintendent   of  Oocuments. 
Pnces  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week.  I 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  908 
[Valencia  Orange  Reg.  349) 

Valencia  Oranges  Grown  in  Arizona 
and  Designated  Part  of  California; 
Limitation  of  Handling 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule.  

SUMMARY:  Regulation  349  establishes 
the  quantity  of  fresh  California-Arizona 
Valencia  oranges  that  may  be  shipped 
to  market  during  the  period  June  21-Iune 
27, 1985.  The  regulation  is  needed  to 
provide  for  orderly  marketing  of  fresh 
Valencia  oranges  for  the  period 
specified  due  to  the  marketing  situation 
confronting  the  orange  industry. 
date:  Regulation  349  (§  9U8.649)  is 
effective  for  the  period  June  21-June  27, 
1965. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Doyle,  Chief,  Fruit  Branch, 
F&V,  AMS.  USDA,  Washington,  DC. 
20250,  telephone:  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  Findings. 
This  rule  has  been  reviewed  under 
USDA  procedures  and  Executive  Order 
12291  and  has  been  designated  a  "non- 
major"  rule.  William  T.  Manley.  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  regulation  is  issued  under 
Marketing  Order  No.  908,  as  amended  (7 
CFR  Part  908),  regulating  the  handling  of 
Valencia  oranges  grown  in  Arizona  and 
^    designated  part  of  California.  The  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  The  action 


is  based  upon  the  recommendation  and 
information  submitted  by  the  Valencia 
Orange  Administrative  Committee 
(VOAC)  and  upon  other  available 
information.  It  is  hereby  found  that  this 
action  will  tend  to  effectuate  the 
declared  policy  of  the  act. 

The  regulation  is  consistent  with  the 
marketing  policy  for  1984-85.  The 
committee  met  publicly  on  June  11, 1985, 
to  consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  Valencia 
oranges  for  the  specified  week.  The 
committee  reports  that  demand  remains 
slow  for  fruit  of  all  sizes,  and  prices  are 
likely  to  continue  to  decline  in  the  next 
few  weeks  due  to  significant 
competition  from  deciduous  fruit. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  there  is 
insufficient  time  between  the  date  when 
information  upon  which  the  regulation  is 
based  became  available  and  the 
effective  date  necessary  to  effectuate 
the  declared  policy  of  the  act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  To 
effectuate  the  declared  policy  of  the  act, 
it  is  necessary  to  make  the  regulatory 
provisions  effective  as  specified,  and 
handlers  have  been  notified  of  the 
regulation  and  its  effective  date. 

List  of  Subjects  in  7  CFR  Part  908 

Marketing  Agreements  and  Orders, 
California,  Arizona,  Oranges  (Valencia). 

1.  The  authority  citation  for  7  CFR  Part 
908  continues  to  read  as  follows: 

Authority:  (Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674). 

2.  Section  908.649  is  added  to  read  as 
follows: 

§  908.649        Valencia  Orange  Regulation 
349. 

The  quantities  of  Valencia  oranges 
grown  in  California  and  Arizona  which 
may  be  handled  during  the  period  June 
21, 1985,  through  June  27, 1985,  are 
established  as  follows:  ; 

(a)  District  1:  200.000  carton^; 


^ 


(b)  District  2:  300,000  carions: 

(c)  District  3:  Unlimited  cartons. 
Dated:  June  13. 1985. 

William  |.  Doyle, 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
|FR  Doc.  85-14672  Filed  6-18-85;  8.45  am) 
BILUNG  CODE  3410-02-M 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  217 
IDocketNo.  R-05471 

Regulation  Q,  Interest  on  Deposits; 
Temporary  Suspension  of  Early 
Withdrawal  Penalty 

AGENCY:  Federal  Reserve  System. 
ACTION:  Temporary  suspension  of  the 
regulation  Q  early  withdrawal  penalty. 


summary:  The  Board  of  Governors. 
acting  through  its  Secretary,  pursuant  to 
delegated  authority,  has  suspended 
temporarily  the  regulation  Q  penally  for 
the  withdrawal  of  time  deposits  prior  to 
maturity  from  member  banks  for 
depositors  affected  by  tornados  and 
storms  in  the  designated  major  disaster 
areas  of  Ohio  and  Pennsylvania. 
EFFECTIVE  DATE:  June  3, 1985  for  the 
Ohio  counties  of  Ashtabula, 
Columbiana,  Licking,  Tumball, 
Coshocton  and  Portage  and  for  the 
Pennsylvania  counties  of  Beaver,  Butler, 
Clearfield.  Crawford,  Erie,  Forest, 
Lycoming,  McKean,  Mercer, 
Northumberland,  Union,  Venango  and 
Warren. 

FOR  FURTHER  INFORMATION  CONTACT: 
J.  Harry  Jorgenson,  Senior  Attorney 
(202/452-3778)  or  Patrick  J.  McDivitt, 
Attorney  (202/452-3818).  Legal  Division. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC. 
20551. 

SUPPLEMENTARY  INFORMATION:  On  June 
3, 1985,  pursuant  to  section  301  of  the 
Disaster  Relief  Act  of  1974  (42  U.S.C. 
5141)  and  Executive  Order  12148  of  Ju!y 
15, 1979,  the  President,  acting  through 
the  Director  of  the  Federal  Emergency 
Management  Agency,  designated  the 
Ohio  counties  of  Ashtabula, 
Columbiana,  Licking,  and  Tumball  as 
major  disaster  areas.  This  declaration 
was  amended  on  June  7, 1985  to  include 
Coshocton  and  Portgage  counties.  On 
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June  3. 1985.  the  President,  acting 
through  the  Director  of  the  Federal 
Emergency  Management  Agency  also 
designdtcd  the  Pennsylvania  counties  of 
Beaver.  Butler.  Crawford.  Erie.  Forest. 
Lycoming.  McKean.  Mercer. 
Northumberland.  Union.  Venango  and 
Warren  as  major  disaster  areas.  This 
designation  was  amended  on  June  5. 
1985  to  include  Clearneld  County. 
Pen-'isjivania.  The  Board  regards  the 
JVesidpnt's  action  as  recognition  by  the 
Federal  Government  that  a  disaster  of 
major  proportions  had  occurred.  The 
President's  designation  enables  victims 
of  the  disaster  to  qualify  for  spi-rial 
emerj^tncy  Financial  assistance.  The 
Board  believes  it  appropriate  to  provide 
an  additional  measure -of  assistance  to 
victims  by  temporarily  suspending  the 
Ri'cuii.^^n  Q  early  withdrawal  penalty 
(i:  CFR\7.4(d)).  The  Board's  action 
permits  a  member  bank,  wherever 
located,  to  pay  a  time  deposit  before 
maturity  without  imposing  this  penalty 
upon  a  showing  that  the  depositors  has 
suffered  property  or  other  financial  loss 
in  the  disaster  areas  as  a  result  of  the 
tornado  and  storm  damage  beginning  on 
or  abput  May  31. 1985.  A  member  bank 
should  obtain  from  a  depositor  seeking 
to  withdraw  a  time  deposit  pursuant  to 
this  action  a  signed  statement  describing 
fully  the  disaster-related  loss.  This 
statement  should  be  approved  and 
certified  by  an  officer  of  the  bank.  This 
action  will  be  retroactive  to  June  3. 1985. 
and  wiil  remain  in  effect  until  12:01  a.m.. 
December  5. 1985. 

List  of  Subjects  in  12  CFR  Part  217 

Advertising.  Banks,  banking.  Federal 
Reserve  System.  Foreign  banking. 

In  view  of  the  urgent  need  to  provide 
immediate  assistance  to  relieve  the 
financial  hardship  being  suffered  by 
persons  in  the  Ohio  and  Pennsylvania 
counties  directly  affected  by  the  tornado 
and  storm  damage,  good  cause  exists  for 
dispensing  with  the  notice  and  public 
participation  provisions  in  section  533(b) 
of  Title  5  of  the  United  Stales  Code  w  ith 
respect  to  this  action.  Because  of  the 
need  to  provide  assistance  as  soon  as 
possible  and  because  the  Board's  action 
relieves  a  restriction,  there  is  good  cause 
to  make  this  action  effective 
immediately. 

By  order  of  the  Bourd  of  Covemort.  acting 
through  its  Secretary,  pursuant  to  delegated 
Hii'hority,  June  13. 19ft5. 
William  W.  Wiles. 
Sevrptary  of  the  Board. 
\iH  Doc  85-14737  Filed  6-18-85:  845  am| 
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DELAWARE  RIVER  BASIN 
COMMISSION 

18  CFR  Part  410 

Amendment  of  Comprehensive  Plan 
and  Water  Code  of  the  Delawa.'e  River 
Basin 

agency:  Delaware  River  Basin 
Commission. 

action:  Final  rule. 

SUImmary:  At  its  May  29.  1985  business 
meeting  the  Delaware  River  Basin 
Commission  amended  its 
Comprehensive  Plan  and  Article  2  of  the 
IVatcr  Code  of  the  Delam^  River 
Basin  in  relation  to  well  registration. 
The  amendment  provides  that  ail  wells 
in  the  Basin  withdrawing  an  average  of 
10.000  gallons  per  day  (gpd)  or  more 
during  any  30  day  period  be  registered 
with  the  state  where  the  well  is  located. 

EFFECTtVE  DATE:  May  29. 1985. 

AOOnESS:  Copies  of  the  Commission's 
IVaUr  Code  of  the  Delaware  River 
Basin  are  available  from  the  Delaware 
River  Basin  Commission.  P.O.  Box  7360. 
West  Trenton.  New  Jersey  08628. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  M.  W  eisman,  Commission 
Secretary,  Delaware  River  Basin 
Commission-  Telephone-(609)  883-9300. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  amendment  was  one  of  a 
number  of  recommendations  presentL-d 
to  the  Commission  in  The  Special 
Ground  Water  Study.  Basinwide  Report 
end  Executi/e  Summary:  Accepted  by 
the  Commission  on  December  15, 1982. 
the  study  outlined  a  program  for 
integrated  management  of  ground  water 
quantity  and  quality  in  the  Basin. 

A  public  hearing  was  held  to  receive 
comments  on  the  proposed  well 
registration  amendment  on  March  27. 
1985  as  first  noticed  in  the  February  22. 
1985  Federal  Register.  Vol.  50.  No.  36. 
pages  7350  and  7351  and  corrected  in  the 
March  7, 1985  Federal  Register.  Vol.  50. 
No.  45.  pages  9284  and  9285.  On  April  3, 
1985.  notice  was  given  in  the  Federal 
Register.  Vol.  50,  No.  64.  pages  13249 
and  13250.  that  the  comment  period  had 
been  extended  to  April  17. 1985  for 
submission  of  written  testimony  on  the 
proposed  amendment.  Based  upon 
comments  received  and  further 
deliberation,  the  Commission  amended 
its  Comprehensive  Plan  and  Article  2  of 
the  Water  Code  of  the  Delaware  River  • 
Basin. 

List  of  Subjects  in  18  CFR  Part  410 

Water  pollution  control. 


PART  410— (AMENDEOl 

1.  The  authority  citation  for  18  CFR 
Part  410  continues  to  read  as  follows: 

Authority.  Delaware  River  Basin  Compact 

(75  Stdf.  688). 

2.  The  Commission's  Comprehensive 
Plan  and  Article  2  of  the  Water  Code  of 
the  Delaware  River  Basin  which  are 
referenced  in  18  CFR  Part  410  are 
amended  by  the  addition  of  a  new 
section,  2.20.7,  to  read  as  follows: 

2.20.7    Basinwide  Well  Registration 
StandardB  and  Criteria 

\  Policy — (1)  All  owners  of  individual 
wells  or  groups  of  wells  operated  as  u  system 
that  withdraw  an  average  of  10.000  gallons 
per  day  (gpd)  or  more  during  any  30-day 
period  from  the  under-ground  waters  of  the 
Basin  shall  register  their  wells  with  the 
designated  agency  of  the  state  where  the  well 
IS  located.  • 

[Z]  Regi.strations  may  be  filed  by  agents  of 
owners,  including  well  drillers. 

(3)  Ownnrs  of  existing  wells  that  withdraw 
10.000  gpd  or  more  in  any  30-day  period  that 
have  not  been  previously  rrgistered  with  the 
respective  designated  stdtc  agencies  pursuant 
to  state  law  or  the  Southeastern 
Pennsylvania  Ground  Water  Protected  Area 
Regulations  shall  register  their  wells  with  the 
designated  state  agency  by  March  1. 1986.  In 
heu  of  this  provision,  alternative 
arrangements  for  registration  of  previously 
unregistered  existing  wells  may  be  approved 
by  the  Executive  Director  pursuant  to 
subsection  C.  Adniinist'vtive  Agreements. 

(4)  Any  well  that  is  replaced  or  redrilled.  or 
modified  in  a  manner  such  as  to  increase  the 
withdrawal  capacity  of  the  well,  shall  be 
reregistered  with  the  designated  state  agepcy. 

(?)  The  following  are  the  designated 
registration  agencies  for  the  respective  states:' 
Delaware  Department  of  Natural  Resources 
iind  Environmental  Control;  .\ew  Jersey  • 
Department  of  Environmental  Protection: 
New  York  State  Department  of  « 

E.tvironmental  Conservation:  and 
Pennsylvania  Department  of  Environmental 
Resources. 

B.  Forms,  Procedures,  and  lnforn:atinn 
Requirements. — (1)  Registrations  shall  be 
filed  on  forms  and  in  accordance  with 
procedures  established  by  the  Commission. 
In  lieu  of  such  forms  and  procedures,  the 
Executive  Director  may  approve  forms  and 
procedures  established  by  the  respective 
state  agencies  which  are  essentially 
equivalent. 

(2)  The  following  data  shall  constitute 
minimum  information  requirements  for  well 
registration: 

(Owners  or  their  agents  are  responsi'ole  for 
items  a-i:  states  and/or  the  United  States 
Geological  Survey  (U.S.G.S.)  are  responsible 
for  items  j-m.) 

a.  Well  identification  number  (owner  ID). 

b.  Well  owner's  name,  address,  and 
telephone  number. 

c.  Well  location: 
i.  State: 

ii.  County: 

iii.  Political  subdivision:  and 
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Iv.  U.S.G.S.  Quadrangle  with  location. 

d.  Well  construction  information; 

i.  Date  of  well  completion: 

ii.  Driller's  name,  state  license  number 

iii.  Diameter(s)  of  hole  (inches); 

iv.  Depth  drilled  (ft.  below  land  surface); 

V.  Depth  of  completed  well  (ft.  below  land 
surface); 

vi.  Drilling  method; 

vii.  Ca8ing(s): 
— depth(8)  (ft.  below  land  surface) 
— diameterfs) 
— material 

viii.  Screen(8): 
— depth(s)  of  top  (ft.  below  land  surface) 
— depth(s)  of  bottom  (ft.  below  land  surface] 
— diameter(8)  (inches) 
— material  , 

— <ype  I 

ix.  Gravel  pack: 
—depth  of  top  (ft.  below  land  surface) 
— depth  of  bottom  (ft.  below  land  surface) 

X.  Grout  information: 
—grout  material 

— grout  top  (ft  below  land  surface) 
— grout  bottom  (ft.  below  land  surface) 

xi.  Driller's  Log. 

e.  Water-yielding  zones  (consolidated-rock 
aquifers): 

i.  Depth  of  top  (ft.  below  land  surface);  and 
ii.  Depth  of  bottom  (ft.  below  land  surface). 

f.  Pump  test/well  yield  information: 
i.  Okie: 

ii.  Static  water  level  (ft.  above  or  below 
land  surface): 

iii.  Pumping  water  level  (ft  below  land 
surface): 

iv.  Plumping  time  (hours  and  minutes); 

V.  Pumping  rate  (gpm); 

vi.  Pumping  measurement  method;  and 

vii.  Maximum  sustainable  well  yield. 

g.  Use  information: 
i.  Use  type: 

— agriculture  (non-irrigation) 

— commercial 

— domestic 

— industrial 

— irrigation 

— mining 

— dewatering 

— air  conditioning,  geothermal  heat  pump 

— power 

— fossil-fueled  power 

— nuclear  power 
— sewage  treatment 
— public  water  supply 

ii.  Anticipated  or  estimated  usage  (gpd. 
gpm.  or  gpy): 

iii.  Meter  type: 

iv.  Pump  installation  date; 

V.  Pump  capacity  (gpm); 

vi.  Motor  capacity  (hp); 

vii.  Pump  manufacturer  and  type; 

viii.  Power  80urce(B): 

ix.  Intake  setting  (ft.  below  land  surface); 
and 

X.  Current  pumping  level  (if  available). 

h.  Manner  and  location  of  water  or 
wastewater  disposaL 

i.  Verification:  Name,  address,  signature, 
date,  and  telephone  number  of  person 
supplying  data  for  items  a-h. 

j.  Identification  and  location: 

i.  Latitude  and  longitude  (method  used)  or 
New  Jersey  Grid  No.: 


ii.  Major  watershed  (U.S.G.S.  Hydrologic 
Unit): 

iii.  Minor  watershed; 

iv.  Identification  numbers  (Registration  ID); 
and 

V.  Altitude  (ft.  above  or  below  mean  sea 
ley^)  (method  used). 

V^quifer  information: 

iTXguifer  and  geologic  formation; 

ii.  Lithology  of  aquifer 

iii.  Depth  to  bedrock; 

iv.  Bedrock  material; 

V.  Confined  or  unconfined  aquifer  and 

vi.  Specific  capacity. 

1.  Water-withdrawal  permit  data  (if 
available): 

i.  Name  of  permitting  agency; 

ii.  Permit  number 

iii.  Permit  quantity;  and 

iv.  Expiration  date. 

m.  Verification:  Name,  agency,  address, 
date,  and  telephone  number  of  person 
supplying  data  for  items  H- 

(3)  The  designated  state  agency  may  waive 
specific  information  requirements  set  forth  in 
(2)  for  existing  wells  if  the  information  is 
unavailable, 

C.  Administrative  Agreements. — 
Recognizing  the  existence  of  ongoing  well 
registration  programs  in  the  signatory  states 
and  recognizing  the  major  differences  among 
the  four  signatory  states  regarding  the  legal 
authority  and  enforcement  capability  for  the 
conduct  of  well  registratioa  the  Executive 
Director  shall  effectuate  independent 
administrative  agreements  with  each  state  for 
the  conduct  of  well  registration.  The 
administrative  agreements  shall  at  a 
minimum  provide  for  (1)  the  adoption  by 
each  state  of  the  minimum  information 
requirements  presented  in  subsection  B(2)  for 
registration  of  new  wells  producing  an 
average  of  10.000  gpd  or  more  during  any  30- 
day  period  and  automation  of  well  records; 
(2)  the  identification  and  automation  of  well 
records  for  all  registered,  existing  wells 
producing  an  average  of  10,000  gpd  or  more 
during  any  30-day  period;  and  (3)  the 
adoption  of  procedures  for  registration  of 
unregistered,  existing  wells  producing  an 
average  of  10,000  gpd  or  more  during  any  30- 
day  period  and  automation  of  well  records. 
Susan  M.  Weisman. 
Secretary. 

[FR  Doc.  85-14418  Filed  6-18-85,  8:45  am) 
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VETERANS  ADMINISTRATION 
38  CFR  Part  3 

Cost-of-LlvIng  Adjusttnents;  Pension 
and  Parents'  DIC 

agency:  Veterans  Administration. 
ACTION:  Final  regulatory  amendments. 


SUMMARY:  The  Veterans  Administration 
(VA)  has  amended  its  regulations  setting 
forth  the  annual  rates  of  improved 
pension  and  parents'  dependency  and 
indemnity  compensation  (DIC).  the 
annual  income  limitations  applicable  to 


receipt  of  section  306  pension,  old-law 
pension  and  parents'  DIC.  and  the 
annual  amount  of  a  spouse's  income  that 
is  excludable  from  a  veteran's  annual 
income  under  the  section  306  pension 
program.  The  need  for  this  action  results 
from  the  social  seciunty  cost-of-living 
increase.  The  effect  of  this  action  is  to 
increase  the  rates  and  income 
limitations  by  the  same  percentage  that 
social  security  benefits  were  increased. 
These  increases  were  pubhshed  as  a 
notice  in  the  Federal  Register  on 
October  31, 1984  at  pages  43940-43941. 

DATE:  These  regulation  changes  are 
effective  December  1, 1984,  the  effective 
date  of  the  social  security  cost-of-living 
increase. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  White.  Compensation  and 
Pension  Service  (211B).  Department  of 
Veterans  Benefits,  Veterans 
Administration,  810  Vermont  Avenue 
NW.,  Washington,  DC,  20420.  (202)  389- 
3005. 

SUPPLEMENTARY  INFORMATION:  Under  38 
U.S.C.  3112  the  Veterans  Administration 
is  required  to  increase  the  rates  of 
improved  pension  and  parents'  DIC.  the 
income  limitations  applicable  to  section 
306  pension,  old-law  pension  and 
parents'  DIC.  and  the  amount  of  a 
spouse's  income  that  is  excludable  from 
the  amoimt  of  a  veteran's  aimual  income 
under  the  section  306  pension  program 
whenever  there  is  a  social  security  cost- 
of-living  increase.  The  benefits  are  to  be 
increased  by  the  same  percentage  as 
social  security  benefits  and  at  the  same 
time. 

The  Social  Security  Administration 
has  reported  a  cost-of-living  increase  of 
3.5  percent  in  social  security  benefits 
effective  December  1. 1984.  Accordingly, 
we  are  amending  38  CFR  3.23  through 
3.26  and  3.262(b)(2)  to  implement 
corresponding  VA  benefit  increases. 

Pursuant  to  38  CFR  112  the  Veterans 
Administration  finds  that  prior 
publication  of  these  changes  for  public 
notice  and  comment  is  not  required  and 
is  unnecessary.  The  Veterans 
Administration  has  no  discretion  in  this 
matter.  The  law  requires  that  we 
increase  these  benefits  by  the 
percentage  amount  determined  by  the 
Social  Security  Administration. 
Consequendy.  a  proposed  notice  will 
not  be  published.  For  this  reason,  these 
changes  are  also  not  subject  to  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601- 
612,  since  they  do  not  come  within  the 
term  "rule"  as  defined  in  that  Act. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  we  have 
determined  that  these  regulation 
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changes  are  non-major  for  the  following 
reasons: 

(1)  They  will  not  have  an  effect  on  the 
economy  of  $100  million  or  more. 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices. 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped,  Health 
care.  Pensions,  Veterans. 

Catalog  of  Federal  Domestic  Assistance 
Programs  numl)ers  are  54. 104.  64.105,  and 
64.110. 

Approved:  April  26,  1985. 
By  direction  of  the  Administrator. 
Everett  Alvarex,  Jr., 

Deputy  Administrator. 

PART  3— {AMENDED] 

38  CFR  Part  3,  Adjudication,  is 
amended  as  follows: 

1.  In  S  3.23,  paragraphs  (a)  and  (c)  are 
revised  to  read  as  follows: 

§  3.23    Improved  penskHi  rate*. 

(a)  Maximum  annual  rates  of 
impro  ved  pension — 

(1)  Veterans  permanently  and  totally- 
disabled  (38  U.S.C.  521), 

(i)  Veteran  with  no  dependents. 
$5,709. 

(ii)  Veteran  with  one  dependent, 
$7,478. 

(iii)  For  each  additional  dependent. 


(2)  Veterans  in  need  of  aid  and 
attendance. 

|i)  Veteran  with  no  dependents, 
$9,132. 

(ii)  Veteran  with  one  dependent. 
$10,902. 

(iii)  For  each  additional  dependent, 
$96a 

(3)  Veterans  who  are  housebound. 
(i)  Veteran  with  no  dependents, 

$6,977. 

(ii)  Veteran  with  one  dependent, 
$8,747. 

(iii)  For  each  additional  dependent. 
$968. 

f4)  Two  veterans  married  to  one 
another — combined  rates. 

(i)  Neither  veteran  in  need  of  aid  and 
attendance  or  housebound.  $7,478. 

(ii)  Either  veteran  in  need  of  aid  and 
attendance,  $10,902. 

(iii)  Both  veterans  in  need  of  aid  and 
attendance,  $14,324. 

(iv)  Either  veteran  housebound,  $8,747. 

(v)  Both  veterans  housebound; 
$10,017. 


(vi)  One  veteran  housebound  and  one 
veteran  in  need  of  aid  and  attendance, 
$12,170. 

(vii)  For  each  dependent  child,  $968. 

(5)  Surviving  spouse  alone  and  with  a 
child  or  children  of  the  decreased 
veteran  in  custody  of  the  surviving 
spouse  (38  U.S.C.  541). 

(i)  Surviving  spouse  alooe,  $3,825. 

(ii)  Surviving  spouse  and  one  child  in 
his  or  her  custody,  $5,011. 

(iii)  For  each  additional  child  in  his  or 
her  custody,  $968. 

(6)  Surviving  spouses  in  need  of  aid 
and  attendance. 

(i)  Surviving  spouse  alone,  S6.119. 

(ii)  Surviving  spouse  with  one  child  in 
his  or  her  custody.  $7,303. 

(iii)  For  each  additional  child  in  his  or 
her  custody,  $968. 

(7)  Surviving  spouses  who  are 
housebound. 

(i)  Surviving  spouse  alone,  $4,677. 

(ii)  Surviving  spouse  and  one  child  in 
his  or  her  custody.  $5,860. 

(iii)  For  each  additional  child  in  his  or 
her  custody,  $968. 

(See  S  3.24  for  entitlement  criteria  and  rate 
applicable  to  a  child  of  a  deceased  veteran 
not  m  custody  of  a  surviving  spouse  who  has 
basic  eligibility  to  receive  improved  pension. 
The  term  "basic  eligibility  to  receive 
improved  pension"  is  defined  in  S  3.24) 

*  •  *         •  • 

(c)  Mexico  border  period  and  World 
War  I  veterans.  The  applicable 
maximum  annual  rate  payable  to  a 
Mexican  border  period  or  World  War  I 
veteran  under  this  section  shall  be 
increased  by  $1,289.  (38  U.S.C.  521(g)). 

*  •         *         •         « 

2.  In  S  3.24.  paragraphs  (b)  and  (c)  are 
revised  to  read  as  follows: 

§  3.24    Improved  pension  rates— surviving 
ctiUdren. 

*  •         •         *         • 

(b)  Child  with  no  personal  custodian 
or  in  the  custody  of  an  institution.  In 
cases  in  which  there  is  no  personal 
custodian,  i.e.,  there  is  no  person  who 
has  the  legal  right  to  exercise  parental 
control  and  responsibility  for  the  child's 
welfare  (See  S  3.57(d)),  or  the  child  is  in 
the  custody  of  an  institution,  pension 
shall  be  paid  to  the  child  at  the  annual 
rate  of  $968  reduced  by  the  amount  of 
the  child's  countable  annual  income. 

(c)  Child  in  the  custody  of  person 
legally  responsible  for  support. — (1 ) 
Single  child.  Pension  shall  be  paid  to  a 
child  in  the  custody  of  a  person  legally 
responsible  for  the  child's  support  at  an 
annual  rate  equal  to  the  difference 
between  the  rate  for  a  surviving  spouse 
and  one  child  under  53.23(a)(5)(ii).  and 
the  sum  of  the  annual  income  of  such 
child  and  the  annual  income  of  such 
person.  The  amount  payable,  however. 


may  not  exceed  the  amount  by  which 
$968  exceeds  the  child's  countable 
annual  income. 

(2)  More  than  one  child.  Pension  shall 
be  paid  to  children  in  custody  of  a 
person  legally  responsible  for  the 
children's  support  at  an  annual  rate 
equal  to  the  difference  between  the  rate 
for  a  surviving  spouse  and  an  equivalent 
number  of  children  (but  not  including 
any  child  who  has  countable  annual 
income  equal  to  or  greater  than  $968) 
and  the  sum  of  the  countable  annual      / 
income  of  the  person  legally  responsible 
for  support  and  the  combined  countable 
annual  income  of  the  children  (but  not 
including  the  income  of  any  child  whose 
countable  annual  income  is  equal  to  or 
greater  than  $968).  The  combined 
amount  payable,  however,  may  not 
exceed  the  amount  by  which  $968  times 
the  number  of  eligible  children  exceeds 
the  sum  of  the  children  countable 
annual  income. 

(38  U.S.C.  542) 

•  •  •  •  * 

3.  In  5^25,  paragraphs  (a),  (c),  (d)(1), 
and  (e)  are  revised  to  read  as  follows: 

§  3.2S    Parent's  dependence  and  indemnity 
compensation  rates. 

•         «         •         •         • 

(a)  One  parent.  Except  as  provided  in 
paragraph  (b)  of  this  section,  if  there  is 
only  one  parent  the  monthly  rate  of  DIG 
paid  to  such  parent  shall  be  $266 
reduced  on  the  basis  of  the  parent's 
annual  income  according  to  the 
following  formula: 


TtwSIWrw 
rite  stwH 
reJuce<J  I 


For  Mch  $1  of  mnual  mcoma 

rtMihaNb* 
rwlucwlby 

Which  ii  mor» 

Bui  not  morathan 

$0  00 

oe 

0 
S800 

$800 
6.493 

No  Die  is  payable  under  this  paragraph 
if  annual  income  exceeds  $6,493. 
•        •        •        •        * 

(c)  Two  parents  not  living  together 
The  rates  in  this  paragraph  apply  to;  (1) 
Two  parents  who  are  not  living  together, 
or  (2)  an  unremarried  parent  when  both 
parents  are  living  and  the  other  parent 
has  remarried.  The  monthly  rate  of  DIC 
paid  to  each  such  parent  shall  be  $190, 
reduced  on  the  basis  of  each  parent's 
annual  income,  according  to  the 
following  formula: 


For  MCh  $1  o<  ■rtnual  mcoma  o(  mc*)  ptnr* 

TIw  $190  monthly 
rale  thtH  tw 
reduced  by 

WhJC^  ts  more 
than 

$0.00 
M 
JOT 

0 
800 

1.000 

$800 
1.000 
1.200 

« 

4. 
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Foi  each  SI  o)  (nnusl  nconw  of  aach  pirani 

The  $190  morHHh 
rtte  stMili  be 
reduced  by  ■ 

Which  IS  more 
than 

But  not  more  than 

06 

1.200 

6.493 

No  Die  is  payable  under  this  paragraph 
if  annual  income  exceeds  $6,493. 

(d)  Two  parents  Jiving  together  or 
remarried  parents  living  with  spouses. 
(1)  The  rates  in  this  paragraph  apply  to: 

(i)  Each  parent  living  with  another 
parent;  and 

(ii)  Each  remarried  parent,  when  both 
parents  are  alive.  The  monthly  rate  of 
Die  paid  to  such  parents  will  be  $179, 
reduced  on  the  basis  of  the  combined 
annual  income  of  tlie  two  parents  Hving 
together  or  the  remarried  parent  or 
parents  and  spouse  or  spouses,  as 
computed  under  the  foliov\ing  formula; 


'                    For  each  $1  of  ccr-toned  annual  mcome 

'-.spe  $1'9  monthly 
■ '.  rate  Shan  lie 

Wh«h  IS  more 
than 

But  r)Ot  mote  than 

<  reduced  by 

SO  00 

0 

$1  000 

.03 

1.000 

1800 

04 

1800 

2.300 

!                  .05 

2.300 

2.800 

.06 

2,800 

3.300 

.07 

3.300 

3.800 

'{                  .06 

3.800 

6.731 

No  Die  is  payable  under  this  paragraph 
if  combined  annual  income  exceeds 
$6,731. 


(e)  Aid  and  attendance.  The  monthly 
rate  of  DIG  payable  to  a  parent  under 
this  section  shall  be  increased  by  $140  if 
such  parent  is;  (1)  A  patient  in  a  nursing 
home,  or  (2)  helpless  or  blind,  or  so 
nearly  helpless  or  blind  as  to  need  or 
require  the  regular  aid  and  attendance 
of  another  person. 
•  I       •         •         »         • 

4.  Section  3.26  is  revised  to  read  as 
follows: 

§  3.26    Section  306  and  old-!aw  pension 
annual  lncor>e  limitations. 

(a)  Section  306 pension  income 
limitatini:s.  (1)  Veteran  or  surviving 
spouse  w  ith  no  dependents,  $8,493. 

(2)  Veteran  v.ith  no  dependents  in 
neeij  of  a;d  and  attendance  (38  U.S.C. 
"521  (d).  as  in  effect  on  December  31. 
1978).  $6,9'-3. 

(3)  Veteran  or  surviving  spouse  with 
one  or  moie  dependents.  $8,731. 

(4)  Veteran  with  one  or  more 
dependents  in  need  of  aid  and 
attendance  (38  U.S.C.  521(d),  as  in  effect 
on  December  31, 1978).  $8,231. 

(5)  Child  (no  entitled  veteran  or 
surviving  spouse),  $5,306. 

(b)  Old- law  pension  income 
limitations.  (1)  Veteran  or  surviving 


spouse  without  dependents  or  an 
entitled  child,  $5,683. 

(2)  Veteran  or  surviving  spouse  with 
one  or  more  dependents.  $8,197. 

5.  In  §  3.262.  paragraph  (b)(2)  is 
revised  to  read  as  follows; 

§  3.262    Evaluation  of  Income. 

•  .         •         •         • 

(b)  Income  of  spouse. 

(2)  Veterans.  The  separate  income  of 
the  spouse  of  a  disabled  veteran  who  is 
entitled  to  pension  under  laws  in  effect 
on  June  30, 1960,  will  not  be  considered. 
Where  pension  is  payable  under  section 
306(a)  of  Pub.  L.  95-588,  to  a  veteran 
who  is  living  with  a  spouse  there  will  be 
included  as  income  of  the  veteran  all 
income  of  the  spouse  in  excess  of 
whichever  is  the  greater,  $2,068  ($1,998 
after  November  30, 1983  and  before 
December  1, 1984)  or  the  total  earned 
income  cf  the  spouse,  which  is 
reasonably  available  to  or  for  th^^^^ 
veteran,  unless  hardship  to  the  veter^ 
would  result.  The  presumption  that     ^ 
inclusion  of  such  income  is  available  to 
the  veteran  and  would  not  work  a 
hardship  on  him  or  her  may  be  rebutted 
by  evidence  of  unavailability  or  of 
expenses  beyond  the  usual  family 
requirements.  (38  U.S.C.  521(f):  sec. 
306(a)(2)(B)  of  Pub.  L.  95-588) 

*  •         •         *         * 

[FR  Doc.  85-14700  Filed  8-18-65:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY       I 

40  CFR  Part  52 
[A-9-FRL  2346-81 

Approval  and  Promulgation  of 
Implementation  Plans;  Sacramento 
County  Air  Pollution  Control  District, 
Air  Pollution  Control  Regulations, 
State  of  Caiifornta 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  final  rulemaking. 

summary:  This  notice  approves  Rule  202 
of  the  Sacramento  County  Air  Pollution 
Control  District,  a  New  Source  Review 
Rule.  Sacramento  County  adopted  the 
Rule  to  satisfy  conditions  on  the 
approval  of  its  previous  NSR  Rule  and  to 
obtain  authority  from  EPA  to  issue 
permits  for  PSD.  The  Rule  defines 
requirements  for  building  and  modifying 
stationary  sources  of  air  pollution.  It 
applies  to  both  attainment  and 
nonattainment  pollutants,  so  that  it 
addresses  the  federal  requirements  for 
both  NSR  and  PSD.  This  notice  also 
removes  a  condition  placed  on  approval 


of  the  Districts  NSR  Rule  in  1982  and 

rescinds  EPA's  PSD  authority  for  most 

sources. 

EFFECTIVE  DATE:  July  19, 1985. 

Copies  of  the  rule  are  available  for 
public  inspection  during  normal 
business  hours  at  the  EPA  Region  IX 
office  at  the  address  below  and  at  the 
following  other  locations; 
EPA  Library,  Public  Information 

Reference  Unit,  401  'M"  Street.  SW.. 
Washington,  DC.  20460 
Office  of  Federal  Register,  1100  "L " 
Street.  N.W.,  Room  8401.  Washington. 
D.C. 
California  State  Air  Resources  Board, 
Technical  Support  Division,  1131  "S" 
Street,  Sacramento,  CA  95814 
Sacramento  County  Air  Pollution 
Control  District,  3701  Branch  Center 
Road,  Sacramento,  CA  95827 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Brucker,  Air  Management 
Division,  Environmental  Protection 
Agency,  Region  IX.  215  Fremont  Street, 
San  Francisco,  CA  94105,  (415)  974- 
7(K,7/(FTS  454-7657). 
SUPPLEMENTARY  INFORMATION:  This 
portion  of  the  notice  has  four  sections: 
Background,  Supplementary  Revisions 
(which  discusses  new  submittals  from 
the  District).  EPA  Actions,  and  the 
Regulatory  Process.  There  is  no  Public 
Comments  section  because  there  were 
no  comments  on  the  proposed  action. 

Background 

On  July  1.  1982,  (47  FR  28617),  EPA 
approved  the  Nonattainment  Area  Plan 
and  NSR  Rule  for  Sacramento  County, 
subject  to  certain  conditions.  EPA 
required  the  District  to  revise  its  NSR 
Rule  to  meet  EPA's  regulations  of 
August  7,  1980  (40  CFR  51.18). 

EPA  requires  NSR  Rules  for  pollutants 
which  are  designated  as  not  meeting  the 
National  Ambient  Air  Quality 
Standards.  PSD  rules  apjily  to  pollutants 
for  which  an  area  is  designated 
attainment.  The  County  is  designated 
attainment  by  EPA  for  sulfur  dioxide 
and  nitrogen  dioxide.  Ozone  and 
particulates  are  designated 
nonattainment  throughout  the  area. 
Carbon  monoxide  is  designated 
nonattainment  only  in  the  Sacramento 
Metropolitan  area. 

Sacramento  adopted  a  new  Rule  56  in 
1982  to  satisfy  the  NSR  condition  and  to 
secure  full  authority  from  EPA  for 
issuing  PSD  permits.  The  Rule  was 
based  on  the  NSR/PSD  Rule  developed 
by  the  California  Air  Pollution  Control 
Officers'  Association  (CAPCOA)  and 
the  California  Air  Resources  Board.  It 
combines  NSR  and  PSD  in  a  single 
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program  and  was  written  to  satisfy 
EPA's  regulations. 

In  a  notice  dated  June  21. 1983.  EPA 
proposed  to  approve  Rule  56  (48  FR 
28288).  It  also  proposed  to  remove  the 
NSR  condition  and  to  rescind  EPA's  PSD 
authority  in  the  Sacramento  area. 

This  was  done  because  though  the 
rule  did  not  fully  and  completely  satisfy 
EPA's  regulations  it  was  very  close  to 
doing  so.  In  addition.  EPA  had  received 
commitments  from  the  District  to 
remedy  the  remaining  problems.  The 
problems  EPA  reported  are  described 
below  and  the  actions  taken  since  then 
to  remedy  the  problems  are  described  in 
the  Supplementary  Revisions  section. 

EPA's  review  of  the  Rule  found  minor 
deviations  from  EPA  requirements.  The 
problems  were: 

(1)  The  Rule  failed  to  conform  to 
EPA's  restrictions  on  crediting 
shutdowns. 

(2)  The  Rule  allowed  credits  for 
transportation  offsets  without  adequate 
assurance  of  consistency  with  RFP. 

(3)  The  District  did  not  have  an 
approved  method  of  analyzing 
increment  consumption. 

Supplementary  Revisions 

Sacramento  revised  its  Rule  on 
November  20. 1984.  and  ARB  submitted 
the  revisions  on  February  6, 1985.  The 
rule  has  been  renumbered  from  56  to 
202.  However,  the  content  of  the  rule  is 
still  extremely  similar  to  the  rule  that 
EPA  proposed  to  approve.  Some 
changes  have  been  made  to  satisfy  EPA 
requirements  and  to  clarify  the  Rule. 
EPA  has  prepared  a  detailed  Evaluation 
Report  which  assesses  the  Rule.  It 
describes  how  problems  have  been 
corrected  or  been  shown  by  new 
evidence  not  to  be  problems.  The 
Evaluation  Report  is  available  at  the 
EPA  Region  IX  office  listed  above. 

With  respect  to  the  three  major 
problems  cited  in  the  1983  notice  and 
described  above,  the  following  actions 
were  taken: 

(1)  The  District  revised  the  rule  to 
restrict  credit  for  shutdowns. 

(2)  The  District  revised  the  rule  to 
require  EPA  approval  for  use  of  any 
transportation  offsets. 

|3)  The  District  revised  the  Rule  to 
require  analysis  of  increment 
consumption  using  EPA  models. 

The  actions  taken  by  the  District  on 
these  three  issues  satisfy  EPA's 
requirements. 

One  additional  issue  arose  after  the 
1983  notice.  Two  court  decisions 
concerning  stack  heights  led  EPA  to 
Impose  new  restrictions  on  PSD  rules.  In 
response  to  EPA's  resulting  policy  the 
District  has  cooperated  by  revising  their 
Rule  to  prohibit  credit  for  stacks  from 


exceeding  that  allowed  by  "good 
engineering  practice."  EPA  and  the 
District  have  also  agreed  that  EPA  will 
retain  PSD  permitting  authority  for 
sources  which  are  major  under  EPA's 
regulation  and  which  would  either  have 
stacks  higher  than  65  meters  or  which 
plan  to  use  dispersion  techniques,  as 
defined  by  EPA.  When  EPA  issues  its 
final  stack  height  regulations  the  District 
can  adopt  requirements  to  satisfy  the 
regulations  and  EPA  would  then  be  able 
to  drop  its  permitting  of  those  sources 
and  leave  sole  authority  for  permitting 
with  the  District. 

EPA  finds  that  Rule  202  meets  the 
applicable  requirements  of  the  Clean  Air 
Act  and  EPA  regulations  and  policy, 
with  a  few  exceptions.  In  those  cases 
EPA  is  either  retaining  authority  over 
the  sources  itself  or  is  excluding  the 
sections  of  the  rule  which  present 
problems  from  this  approval. 

1.  State  law  requires  the  District  to 
issue  permits  for  cogeneration  and 
resource  recovery  sources  even  if  their 
emissions  would  cause  PSD  increment 
violations.  In  order  to  protect  the 
increments.  EPA  will  retain  authority  for 
permitting  such  projects.  EPA  will  have 
the  authority  to  disapprove  the  projects 
or  to  require  sufficient  mitigation  to 
prevent  increment  violations. 

2.  For  sources  subject  to  stack  height 
restrictions  the  District  has  no  way  to 
remedy  the  problem.  EPA  is  therefore 
maintaining  its  authority  to  require 
permits  for  those  sources  under  PSD. 
EPA  is  also  deferring  action  on  the  stack 
height  restrictions  in  the  rule  under  NSR. 
EPA  cannot  take  any  action  until  its 
final  stack  height  regulations  are 
published,  at  which  time  it  will  address 
stack  heights  in  Sacramento. 

3.  Rule  202  partially  exempts 
cogeneration  and  resource  recovery 
sources  from  offset  requirements.  EPA  is 
taking  no  action  on  those  exemptions  as 
they  apply  to  volatile  organic 
compounds  (VOC)  and  nitrogen  oxides 
(NO,).  The  exemptions  cannot  be 
approved  because  they  weaken  the  SIP 
and  because  they  violate  Clean  Air  Act 
requirements  for  NSR.  They  cannot  be 
disapproved  in  this  notice,  however, 
because  EPA  has  not  proposed 
disapproval.  EPA  had  not  realized  at  the 
time  of  proposing  action  on  the  NSR/ 
PSD  Rule  that  the  1982  Plan  would  fail 
to  demonstrate  attainment  of  the  ozone 
standard.  EPA  will  propose  action  on 
those  exemptions  in  a  separate 
rulemaking  within  the  next  several 
months. 

The  exemptions  would  weaken  the 
SIP  by  removing  the  protection  for 
standards  that  is  included  currently. 
They  also  violate  the  Act's  requirement 
that  NSR  rules  be  consistent  with  RFP. 


The  1982  NAP  failed  to  demonstrate 
attainment  of  the  ozone  standard  by  the 
deadline  of  1987.  EPA  cannot  approve 
exemptions  for  pollutants  which 
contribute  to  standards  violations  which 
cannot  be  remedied  by  1987.  VOC  and 
NO,  are  both  precursors  to  ozone  and 
are  both  implicated  in  Sacramento's 
ozone  pollution  problem. 

4.  EPA  is  taking  no  action  on  Sections 
109  and  229  of  the  rule.  These  sections 
would  provide  offset  exemptions  to  food 
processors.  Those  provisions  were  not 
included  in  the  rule  on  which  EPA 
proposed  action  in  1983,  so  EPA  will 
have  to  prepare  a  separate  notice  which 
does  propose  action.  That  notice  will  be 
issued  within  the  next  several  months. 
EPA  cannot  approve  the  exemption 
because  it  weakens  the  existing  SIP. 

EPA  Actions 

In  this  notice.  EPA  is  taking  three 
actions: 

1.  EPA  is  approving  Rule  202  under 
Section  110  of  the  Clean  Air  Act  and 
Parts  C.  Subpart  1  (PSD)  and  D  (NSR) 
and  is  incorporating  it  into  the 
California  State  Implementation  Plan 
(SIP),  with  the  following  exceptions: 

a.  Sections  104  and  105  as  they  pertain 
to  VOC  and  NO,. 

b.  Sections  109  and  229,  and 

c.  the  portion  of  Section  405  which 
addresses  stack  heights,  as  it  pertains  to 
NSR. 

EPA  will  address  the  stack  height 
issue  when  it  has  issued  final  stack 
height  regulations  and  will  propose 
action  on  the  other  items  within  the  next 
several  months. 

2.  EPA  is  removing  the  condition 
placed  on  Sacramento's  NSR  Rule  on 
July  1. 1982.  requiring  conformance  with 
40  CFR  51.18.  The  condition  has  been 
satisfied  by  Rule  202. 

3.  EPA  is  rescinding  40  CFR  52.270. 
except  for  a)  major  cogeneration  sources 
and  modifications  which  would  cause 
increment  violations,  b)  sources  subject 
to  stack  height  credit  restrictions,  and 
(c)  those  sources  which  have  EPA- 
issued  PSD  permits,  which  EPA  will 
continue  to  enforce.  Rescinding  52.270 
eliminates  EPA's  PSD  permitting 
authority  in  the  Sacramento  area  except 
for  those  sources. 

Regulatory  Process 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291.  Under  5  U.S.C.  Section 
605(b).  I  certify  that  this  SIP  revision  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  (See  46  FR  8709).  Incorporation 
by  reference  of  the  State 
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Implementation  Plan  for  the  Slate  of 
California  was  approved  by  the  Director 
of  the  FeJerol  Rcigister  on  July  1. 1982. 
Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  (60  days  from 
today).  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2)). 

Ust  of  Subjects  in  40  CFR  Part  52 

A.r  pollution  control  agency, 
Incorporation  by  reference.  Ozone, 
Sulfur  oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations. 

DHted  May  24, 19iii 
Le«  M.  Thomas, 
Adininistrator 

Subpart  F  of  Part  52,  Chapter  I,  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

Subpart  F— California 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.220  is  amended  by 
adding  paragraph  {Cl(159)  to  read  as 
follows:  I 

S  52.220    Identification  of  plan. 

•  *  •  •  • 

(c)  •   *  * 

(159)  Revised  regulations  for  the 
following  APCD's  were  submitted  on 
February  6, 1985  by  the  Governor's 
designee. 

(i)  Sacramento  County  APCD. 

(A)  Amended  Rule  202  (except  for  a) 
sections  104  and  105  as  they  apply  to 
volatile  organic  compounds  and  nitrogen 
oxides,  b)  sections  109  and  229.  and  c) 
the  portion  of  section  4«15  which 
concerns  stack  heights  (under  NSRJ). 

•  *        •        «        « 

3.  Section  52  232  is  amended  by 
revising  'he  introductory  text  of  (a)(ll) 
and  the  introductory  text  of  (a)(ll){i)  to 
read  es  follows: 

§  52.232    Part  D  conditional  approval. 

(a)  •   •   • 

(11)  Fresno  County  and  Ventura 
County  nonattainment  areas. 

(i)  For  ozone.  CQ  (for  Fresno  County), 

and  PM:  I 

•  •         *         *         * 

4.  Section  52.270  Is  revised  to  read  as 
follows: 

§  52.270    Significant  deterioration  of  air 
quality. 

(a)  With  the  exception  of  the  areas 
listed  In  paragraph  (l>)  of  this  section: 


(1)  The  requirements  of  Sections  160 
through  165  of  the  Clean  Air  Act  are  not 
met  in  California. 

(2)  The  plan  does  not  include 
approvable  procedures  for  preventing 
the  significant  deterioration  of  air 
(I'.iality. 

(3)  The  provisions  of  §  52.21(b) 
through  (w)  are  hereby  incorporated  and 
made  a  part  of  the  applicable  state  plan 
for  the  State  of  California. 

(b)  District  PSD  Plans.  (1)  The  PSD 
rules  for  the  Sacramento  County  Air 
Pollution  Control  District  are  approved 
under  Part  C,  Subpart  1.  of  the  Clean  Air 
Act.  However.  EPA  is  retaining 
authority  to  apply  §  52.21  in  certain 
cases.  The  provisions  of  §  52.21  (b) 
throigh  (w)  are  therefore  incorporated 
and  madfi  a  part  of  the  state  plan  for 
California  for  the  Sacremento  County 
Air  Pollution  Control  District  for: 

(i)  Those  cogeneration  and  resnurce 
recovery  projects  which  are  major 
stationary  sources  or  major 
modifications  under  §  52.21  and  which 
would  cause  violations  of  PSD 
increments. 

(ii)  Those  projects  which  are  major 
stationary  sources  or  major 
modifications  under  §  52.21  and  which 
would  either  have  stacks  taller  than  65 
meters  or  would  use  "dispersion 
techniques"  as  defined  in  §  51.1. 

(iii)  Sources  for  which  EPA  has  issued 
permits  under  §  52.21,  including  the 
following  permit  and  any  ojthers  for 
which  applications  are  received  by  June 
19, 1985. 

Procter  &  Gamble.  SAC  83-01.  5/iJ.'a3. 
|FR  Doc.  85-14716  Filed  ft -18-65;  8;45  dm) 

BILLtNG  CODE  6&6(M>1-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGLNCY  ^ 

44  CFR  Part  64 

IDo-ket  No.  Ft  MA  S663] 

Suspension  of  Community  Eligibility 

agency:  Federal  Emergency 
Management  .Aj-ency  (FEMA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  lists  communities. 
where  the  sale  of  Hood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (.NFIP),  that 
are  suspended  on  the  effective  d-jtes 
listed  within  this  rule  because  of 
noncompliance  with  the  fioodplain 
management  requirements  of  the 
program.  If  FEM.A  receives 
documentation  that  the  conmiunity  has 
adopted  the  required  fioodplain 
management  measures  prior  to  the 


effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 

EFFECTIVE  DATES:  The  third  date 
C'Susp.")  listed  in  the  fourth  column. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas.  Assistant 
Administrator,  Office  of  Loss  Reduction. 
Federal  Insurance  Administration.  (202) 
646-2717,  500  C  Street,  Southwest. 
FEMA— Room  416,  Washington.  DC. 
20472. 

SUPPtEMENTARY  INFORMATION:  The 
Nati(;nal  Flood  Insurance  Program 
(NFIP),  enables  properly  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  fioodplain  management 
measures  aimed  at^rotecting  lives  and 
new  construction  from  future  fiooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended  (42 
U.S.C.  4022)  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128)  unless  an  appropriate 
public  body  shall  have  adopted 
adequate  fioodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  Part  59  et 
seq.).  Accordingly,  the  communities  are 
suspended  on  the  effective  date  in  the 
fourth  column,  so  that  as  of  that  date 
flood  insurance  is  no  longer  available  in 
the  community.  However,  those 
communities  which,  prior  to  the 
suspension  date,  adopt  and  submit 
documentation  of  legally  enforce;ible 
flood  plain  management  measures 
required  by  the  program,  will  continue 
their  eligibility  for  the  sale  of  insurance. 
Where  adequate  documentation  is 
received  by  FEMA,  a  notice 
withdrawing  the  suspension  will  be 
published  in  the  Federal  Register. 

In  addition,  the  Director  of  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  these  communities  by  publishing  a 
Flood  Hazard  Boundary  Map,  The  date 
of  the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  fifth 
column  of  the  table.  No  direct  Federal 
financial  assistance  (except  assistance 
pursuant  to  the  Disaster  Relief  Act  of 
1974  not  in  connection  with  a  flood)  may 
legally  be  provided  for  construction  or 
acquisition  of  buildings  in  the  identified 
special  flood  hazard  area  of 
r.jmmunities  not  participating  in  the 
NFIP  and  identified  for  more  than  a 
year,  on  the  Federal  Emergency 
Management  Agency's  initial  flood 


25420         Federal  Register  /  Vol.  50.  No.  118  /  Wednesday,  {une  19.  19B5  /  Rules  and  Regulations 


insurance  map  of  the  community  as 
having  nood-prone  areas.  (Section 
202(d)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L  93-234).  as 
amended  )  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Director  finds  that  notice  and 
public  procedure  under  5  U.S.C.  533(b) 
are  impracticable  and  unnecessary 
because  communities  listed  in  this  final 
rule  have  been  adequately  notified.  Each 
community  receives  a  6-month.  90-day. 
and  30-day  notification  addressed  to  the 
Chief  Executive  Officer  that  the 
community  will  be  suspended  unless  the 
required  Hoodplain  management 
measures  are  met  prior  to  the  effective 

§  64.6    List  Of  eMglbi*  communities. 


suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U  S.C. 
605(b).  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
stated  in  Section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  Hoodplain  management  together 
with  the  availability  of  Hood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 


significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  fioodplain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  Subjects  in  44  CFR  Fart  M 

Flood  Insurance,  Floodplains. 

Tho  authority  citation  for  Part  64 
ro.rtinues  to  read  as  follows. 

Authority:  42  U.S.C.  4001  et.  seq.. 
Reorganization  Plan  No.  3  of  1978.  E  O.  12127 

Section  64  6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


SbM  and  couny 


Locsbon 


!  No.. 


EflackM  dam  of  aiMhoriMon/cancaMnn  o*  uK  o( 
lood  oauranc*  in  comnKjmy 


Sp«c«l  Hood  hazard  WW 


Oaia> 


M*nc 


I 

Do 

Amkoacoggn 


Cap*  Etoabein.  Kwn  ot . 
Scaitarouf^  toam  ct 


Oo 


New  Mn»f 


n 


GMr^a: 
Glynn 

Rabun 


ONo  Cfawfuvd 

Wacooax  Grant 


W 


KMio  Snoitiona.. 


MINMUL  COWVERSIOWt 


fmm  York: 

Jaflanon 

Do 

Co«un4)ia.„ 


Oo 


Aomncatoam,  tomnct 

nacMoori  town  ol 

I9«nat 


npcliaiiai.  borou^ot . 


BnaiaMOR.  o^  of « 


Olfan.  cily  ol 


eMyef 


Adam*.  vMaga  of 

BNtuv.  «*«•  ol  . 
^^jdaon.  c4y  ol  ....... 

Laydwi.  town  ol 

KM)  of.. 


230O43C 
2S00SK 

2300108 

2S0003O 

2SS21S 

2S0100B 
2S00148 


3402758 


1301548 


3M»a3C 

assssT* 


1401308 


3103378 
3S1512B 


3003718 


;  Ji^  21.  1«7S.  Einar».  Jww  19.  I9SS.  Rag.  Jur«  19     Mw    IS.   1974.  Oct   IS.  197S.  1 
198S.  Suap  Oac    6.    1977    and    Oct     1. 

1963  ' 

Nov    X.    197V   Emerg.   Mar    2.  '9T3    Reg.   Jun*   ?9.     Mar   2.  1973.  Ji^  1.  1974  and  i 

1906.  Suap  Aix  9.  197S 

July  28.   197S.  Emarg.  Juna  19.  liOS.  Rag..  Jurm  19     Aug  9.  1974  and  Oct  8.  1976 
I      1985.  Suap.  I  I 

I  Fab.  5.   1974.  Emarg..  Juna  18.  1985.  Rag.;  Juna  19.  ,  May  31.  1974  and  Jutt  9.  1976. 
'      1905.  Suap  I 


Mar    6.   1974.  Entatg..  Jww  19.  1985.  Rag.;  Juw   IS.  |  May  24.  1974  and  Jan  8.  1978 

1985.  Suap.  { 

July  15.   1975.  Emarg.  Jixa  19.  1985.  Rag..  Juna  19.  j  Apr  28.  1978 

1985.  Suap. 


Jiiy   17.    1975    Emarg.  Juna   19.    1965.  Rag.  JuM   <9 

1985.  Suap 
Mar    28.   1971    Emarg.  May  25.   1973.   Rag     June   19. 

1985  Suap 


Mar    15     1974.   Aug   27.    1978 

and  July  20.  1979 
May  25.  1973.  July  1    1974  and 

Aug  20.  1976 


Juna  29    1971.  Emarg.  Aug    IS.  1978.  Rag.  Juna  19.  >  Od    15.    '974    and    Aug     tj. 
1965  Suap  i      1978. 


Juna  25.  1975.  Emarg    Jwia  18.  1985.  Rag:  Juna  19.  :  Sapt    8.    1974 
1985  Suap  1976 


and    Jan     M 


May  21.  1975.  Emarg.  Jwia  19.  1985.  Rag.  Juna  19  ,  Apr  5.  i»74.  Nov  26.  <97S  «id 

1985.  Suap  !      Apr   16.  1976 

Nov    17.  1975.  Emarg.  Juna  19.  1985.  Rag.:  Jwta  19.     Aug    30     1974   and    Nov    26. 

1985.  Suap  1975 

Aug   1     1975.  Emarg.  Jwia  19.  1985.  Rag.  Juna  19.  |  Nov     IS.    1974    w«d    Mr/   28. 

1965.  Suap  !      1976 

Ji^  7.   1975.  Emarg.  Jww  19.   I98S.  Rag;  Juna   19   '  July    19    1974    and    Mar.    28. 

1985.  Suap  I      1976 

Oct   19.  1979.  Emarg .  Juna  19.   1985.  Rag.  Juna  19   '  Aug     18.    1974    arvl    Jury    16. 

1985.  Suap  1978 


Oo 


Ow    2    1974.   Emarg     J(«ia  19.  1985.  Reg.  Juna   19      Ma/    6.    1974    Juna.    11.    1976     Juna  19.  1965 

1985  Suap  «v)Oai    1963  ; 

I  J\4y   6.    1975.   Emarg.  Juna   19.  1985.   Reg:   June   <9      May   17.    1974.   Apr    18.    1975.  , 

1965.  Suap  May    10.    1977   and   Oct     1  ' 

1963  j 

I  Ji4y  29    1975.  Emarg;  Juna  19.  1985.  Rag.  June   t9.     July    26     1974    and    Mw     11.  < 

1985.  Suap.  1977  I 


Do 
Do 


Do 
Oo 
Do. 

Oo. 


Apr    14.  1975.  Emarg.  Juna  19.  1985.  Reg  Juna  19.     May  31.  1974  wid  July  9.  1976 
1985.  Suap 

3*53158  i  Oct    16.   1970.   Emarg.   Sept    3.    1971    Reg.  June    19      Sept.  3.  1971.  July  1.  1974  and  Do 

I      1965.  Suap  I     Aug  29.  1975 


Do 
Oo 


Do 
Do 


Oo 


Do 


Do 
Do 
Do. 
Do 
Oo 
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Stale  ind  county 


Oe... 

Oo. 

C«yug« 

LaiMg 

Do 


Ragton  III 
Pnnnsylvana  Crtwtonl 

West  VKgiraa  Hwdy 


Region  X 
Oregon  Douglas 


AasNngton  Grays  HaftMt 


Lfons  Fan.  nllaga  o) 

Mwtmstxjrg.  town  ct ...... 

Moravia,  town  o* 

Nbw  Bremen,  town  ol.. 
Pot  Leyden.  viHaga  o(.. 


FIna.  township  o( — 

(Jkuncorporated  areas.. 


OaKland.  aty  ol ... 
OakviM.  town  ol.. 


Community 
No.. 


3610658 
360372B 
360117B 
3603 73B 
381064A 

422392B 
5400518 

410271A 
530064B 


EHecUve  dates  ol  authorization/cancellation  ol  sale  ol 
Hood  msuranca  m  community 


Sept    16.  1975.  Emerge  June  IB.  1985.  Reg.:  June  19, 

1985.  Susp 
Sept.  17.  1975.  Emerg:  June  19,  1985.  Beg.  June  19. 

1985.  Susp. 
May  27.  1977.  Emerg.  June  19.  1985.  Reg;  June  19. 

1985.  Susp 
Jan    2,   1976.  Emerg.  June  19.   1965.  Beg.;  June  19. 

1985,  Susp 
May  26.  197S.  Emerg,  June  19.  1985,  Reg.;  June  19. 

1985,  Susp 


Jan.  29,  1976.  Emerg.  June  19.  1965,  Beg..  June  19. 

1985.  Susp 
May  16.  1978.  Emerg.  June  19.  1985.  Beg,  June  19. 

1985.  Susp 

Nov,  1.   1976  Emerg.  June  19,   1985,  Reg.;  June  19. 

1965,  Susp. 
Nov    11,  1975.  Emerg,  June  19.  1985.  Beg.,  June  19, 

1985.  Susp. 


'  Certain  Federal  assistanoe  no  longer  availatxe  in  special  flood  hazard  areas. 

Code  lor  naOmg  5th  coluffln:  Emerg  —Emergency:  Beg.— Regular  Susp  —Suspension. 


Special  flood  hazard  area 
identitied 


Nov.  1.  1974  and  May  26  1976 

June   26.    1974   and   Apr    23. 

1976. 
June   14,   1974  and  June   18. 

1976 
Nov.  1.  1974  and  May  14,  1976 


July  11.  1975 . 


Apr  11.  1975  and  Oct.  12, 
1979  , 

Apr  25.  1975  and  Nov.  27, 
1961.. 


Nov  22.  1974. 


Dec.   13.   1974  and  Dec.   IB. 
1975. 


Date* 


June  19.  1965 

Oo 

Do 

Do 

Do. 

Do 
Do. 

Do. 
Do 


Issued:  |une  13.  1985. 
Jeffrey  S.  Bragg, 

Administrator.  Federal  Insurance 
Administration. 
[FR  Doc.  85-14546  Filed  6-18-85:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  73 


1  MM  Docket  No.  84-278;  RM-4551,  RM- 
4728) 

FM  Broadcast  Stations,  Apalachlcola, 
FL 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. ^^^ 

summary:  Action  taken  herein  assigns 
Channel  265A  and  288A  to 
Apalachicola,  Florida,  in  response  to 
separate  petitions  filed  by  Richard  L. 
Plessinger  and  B.F.J.  Timm.  The 
assignments  will  prove  a  first  and 
second  FM  service  to  that  community. 
EFFECTIVE  DATE:  July  12,  1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

D.  David  Weston,  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4,  303,  48  Stat.,  as 
imended.  1066. 1082;  47  U.S.C.  154.  303. 


Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  i  73.202(b), 
Table  of  Allotments,  FM  Broadcast  Stations 
(Apalachicola,  Florida)  MM  Docket  No.  84- 
278,  RM-4551,  RM-4728. 

Adopted:  May  22. 1985. 

Released:  June  5, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making.  49  FR  11857,  published 
March  28, 1984,  proposing  the  allotment 
of  FM  Channels  265A  and  288A  to 
Apalachicola,  Florida,  as  that 
community's  first  and  second  FM 
channels.  The  Notice  was  adopted  in 
response  to  separate  petitions  filed  by 
Richard  L.  Plessinger  (RM-4551)  seeking 
Channel  265A  and  B.F.J.  Timm  (RM- 
4728)  seeking  Channel  288A.  Supporting 
comments  were  filed  by  each  petitioner 
reaffirming  its  intention  to  apply  for 
their  respective  channels. 

2.  Both  channels  can  be  allotted  to 
Apalachicola  in  compliance  with  the 
minimum  distance  separation 
requirements  of  §  73.207  of  the  Rules. 

3.  We  believe  the  public  interest 
would  be  served  by  alloting  FM 
Channels  265A  and  288A  to 
Apalachicola,  Florida,  since  it  could 
provide  a  first  and  second  FM  service  to 
that  community.  Accordingly,  pursuant 
to  the  authority  contained  in  sections 
4(i).  5(c)(1),  303  (g)  and  (r),  and  307(b)  of 
the  Communications  Act  of  1934,  as 
amended,  and  §§  0.61.  0.204(b)  and  0.283 
of  the  Commission's  Rules,  It  is  ordered. 
That  effective  July  12, 1985,  the  Table  of 
FM  Allotments  S  73.202(b)  of  the  Rules, 
is  amended  with  respect  to  the  following 
community: 


City 

Channel  No 

265A.  and288A 

4.  The  window  period  for  filing 
applications  will  open  June  13, 1985,  and 
close  July  12, 1985. 

5.  It  is  further  ordered.  That  this 
proceeding  is  terminated, 

6.  For  further  information  concerning 
this  proceeding,  contact  D,  David 
Weston,  Mass  Media  Bueau,  (202)  634- 
6530. 

Federal  Communications  Commission. 

Charles  Schott, 

Chief,  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

[FR  Doc.  85-14704  Filed  6-18-85;  8:45  am) 

BILLINQ  CODE  e712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  84-518;  RM-46451 

FM  Broadcast  Stations  in  Deer  River, 
MN 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 


summary:  This  action  allots  FM 

Channel  288A  to  Deer  River,  Minnesota, 

as  its  first  FM  allocation,  at  the  request 

of  Evangelistic  Alaska  Missionary 

Fellowship. 

EFFECTIVE  DATE:  July  12, 1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D,C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 


r^ 
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SUPPLEMENTARY  mFOftMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Radiobroadcasting. 

PART  73— (AMENDED) 

The  authority  citation  in  Part  73 
continues  to  read: 

Authority:  Sees.  4.  303.  48  Stdl..  as 
amtnded.  1066.  1082;  47  U.S.C.  154.  303. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  .Amendment  of  }  73  202(b). 
Table  of  .MIotments.  FM  B.-oadcast  Stations 
iDeer  River  Minnesotj)  MM  Dkt.  No  84-518. 
RM-t645. 

Adopted;  M;iy  22.  1985. 

Released:  June  5.  1985. 

By  the  Chief.  Policy  and  Rules  Divisions 

1.  The  Commission  has  under 
consideration  the  Notice  of  Proposed 
Rule  Making.  49  FR  24398.  published 
June  13.  1984.  proposinj?  the  allotment  of 
Channel  288A  to  Deer  River.  .Minnesota, 
as  its  first  FM  allocation.  The  Notice 
was  issued  in  response  to  a  petition 
filed  by  the  Evangelistic  Alaska 
Missionary  Fellowship  ( "petitioner"). 
Supporting  comments  were  filed  by  the 
petitioner,  and  by  Don  Nelson,  both 
stating  their  intention  to  apply  for 
Channel  288A  at  Deer  River. 

2.  We  believe  that  the  public  interest 
wot  Id  be  served  by  the  provision  of  a 
first  FM  assignment  to  Deer  River. 
Channel  288A  can  be  alloted  in 
compliance  with  the  minimum  distance 
separation  requirements  of  §  73.207  of 
the  Rules. 

3.  Canadian  concurrence  has  been 
obtained  in  the  assignment  of  Channel 
288.^  to  Deer  River,  Minnesota. 

4.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i). 
5(c)(1),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  }§  0  61.  0.204(b)  and  0.283 
of  the  Commissions  Rules,  if  is  ordered. 
That  effective  July  12.  1984.  the  FM 
Table  of  Allotments  S  73.202(b)  of  the 
Commission's  Rules,  is  amended  hs 
follows: 


on 


Chamat 


Dear  Rwai. 


26RA 


5.  The  window  period  for  filing 
applications  will  open  June  13, 1985.  and 
close  July  12. 1985. 

6.  It  is  further  ordered.  That  this 
proceeding  IS  TERMINATED. 

7.  For  further  information  concerning 
the  above,  contact:  Montrose  H.  Tyree, 
Mass  Media  Bureau.  (202)  634-8530. 


Federal  Communications  Commission. 

CharlM  Schott 

Chief,  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

(FR  Doc.  85-14701  Filed  6-18-85.  8:45  am) 
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47  CFR  Part  73 

(MM  Docket  No.  84-523;  RM-46S6I 

FM  Broadcast  Stations  In  Gorham,  NH 

AGENCV:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  Action  taken  herein  allots  FM 
Chunnel  296A  to  Gorham.  New 
Hampshire,  as  that  community's  first  FM 
allotment  in  response  to  a  petition  filed 
by  Met.-ocomco.  Inc. 
EFFECTIVE  DATE:  July  12,  1985. 
ADDRESS;  Federal  Communications 
Commission.  Washington,  DC.  20554 
FOR  FURTHER  INFORMATION  CONTACT:  D. 
Dav;d  Westo.a,  M.iss  .Media  Bureau. 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

R.idio  broadtastinj^. 

PART  73— {AMENDED! 

The  authority  citation  for  Part  73 
continues  to  read: 

.Authority:  Sees.  4.  SOU.  48  Stat .  as  amended. 
lOf*.  1082:  47  use.  154.  301 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matler  of  amemiment  of  )  73  2021b). 
Table  of  Allotmpnts,  FM  Broadcast  Stations 
(Corham,  .New  Hampshire)  MM  Docket  No. 
84-523.  RM-465C. 

Adopted:  May  31.1985 
Released:  June  5.  1985. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  Before  the  Commission  for 
consideration  is  the  Notice  of  Proposed 
Rule  Making.  49  FR  24413  published 
June  13. 1984,  proposing  the  allotment  of 
Channel  296A  to  Gorham.  New 
Hampshire,  as  that  community's  first  FM 
channel.  The  Notice  was  adopted  in 
response  to  a  petition  submitted  by 
Mefrocomco.  Inc.  (""petitioner"). 
Petitioner  submitted  late  comments 
reaffirming  its  intention  to  apply  for  the 
channel,  if  assigned.' 


'  Petitioner'i  Idle  commenls  were  not 
accompanied  by  a  request  for  their  uccept^nce  nor 
was  a  reason  given  for  the  untimely  filing.  However, 
rhey  w.ll  be  accepled  herein  lo  permit  the  statemimt 
of  continuing  interest  in  the  CurhHin.  New 
tiampshire.  ailotmenl. 


2.  The  allotment  can  be  made  in 
compliance  with  the  minimum  distance 
.separation  requirements  of  {  73.207  of 
the  rules.  Concurrence  of  the  Canadian 
government  has  been  obtained  since 
Gorham.  New  Hampshire,  is  located 
within  320  kilometers  (200  miles)  of  the 
U.S. -Canada  border. 

3.  We  believe  the  public  interest 
would  be  served  by  the  allotment  of 
Channel  296A  to  Gorham.  New 
Hampshire,  since  it  could  provide  a  first 
FM  channel  to  the  community. 
Accordingly,  pursuant  to  the  authority 
contained  "in  sections  4{i).  5(c)(1),  303  (g) 
and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  5§  0.61,  0.204(b)  and  0.283 
of  the  Communications  Rules,  it  is 
ordered,  That  effective  July  12. 1985.  the 
Table  of  FM  Allotments,  §  73.202(b)  of 
t'fie  Rules,  is  amended  with  respect  to 
the  following  community: 


cty 


Gcnam.  NH 


Channel 
No 


296A 


4.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

5.  The  window  period  for  filing 
applications  will  open  June  13,  1985,  and 
close  July  12, 1985. 

6.  For  further  information  concerning 
this  proceeding,  contact  D.  David 
Weston.  Mass  Media  Bureau.  (202)  634- 
65.30 

Federal  Communications  Commission. 

Charles  Schott 

Chief.  Policy  and  Rules  Division.  .Mass  Media 
Bureau. 

[m  Doc  B5-14702  Filed  6-18-85:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  572 

[Docket  No.  85-05;  Notice  1  ] 

Anthropomorphic  Test  Dummies 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
regulation  concerning  the  National 
Highway  Traffic  Safety  Administration"s 
specifications  for  anthropomorphic  test 
dummies  by  revising  sections  that  state 
where  copies  of  the  test  dummy 
drawings  may  be  obtained.  It  also 
amends  the  regulation  to  indicate  the 
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Director  of  the  Federal  Register  has 
approved  the  incorporations  by 
reffiunce  included  in  Part  572. 

EFFECTIVE  DATE:  The  amendments  are 
effective  on  Jime  19, 1985.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulation  is 
approved  by  the  Director  of  the  Federal 
Resistor  as  of  June  19,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  Backaitis,  Office  of  Vehicle 
Safety  Standards.  National  Highway 
TiP.ffic  Safety  Administration.  400 
Seventh  Street,  Wbshingfon.  DC,  20590 
(202-526-2264). 

SUPPLEMtiNTARY  IKFORMATiON:  The 

pu.'pose  of  this  notice  is  to  amend  Part 
572.  Anthropomorphic  Test  Duminies. 
(49  CFR  Part  572)  to  change  the  source 
where  copies  of  the  drawings  and 
manuals  for  the  agency's 
anthropomorphic  test  dummies  may  be 
ubtained.  The  amendment  changes  the 
supply  source  for  Ihe  drawings  and 
manuals  from  Keuffel  and  Essor 
Company  to  Rowley-Scher 
Reprographics.  Incorporated.  This 
revision  is  requirod  because  of  the  sale 
of  the  Keuffol  and  Esser  Company 
reproduction  facilities  to  Rowley-Scher 
Reprographics.  Incorporated.  In 
addition,  this  notice  amends  P.irt  572  to 
indicate  that  the  Director  of  the  Federal 
Register  has  approved  the 
incorporations  by  reference  included  in 
this  Part. 

The  amendments  to  Part  572  set  forth 
below  are  technical  in  nature  and  do  not 
.'liter  existing  obligations.  This  notice 
simply  provides  the  correct  address  for 
obtaining  copies  of  drawings  and  the 
manuals  and  indicates  that  the  Director 
of  the  Federal  Register  has  approved  all 
of  the  incorporations  by  reference 
contained  in  Part  572.  The  National 
Highway  Traffic  Safety  Administration 
therefore  finds  for  good  cause  that  this 
amendment  may  be  made  effective 
without  notice  and  opportunity  for 
comment,  m.iy  be  made  effective  within 
30  days  after  publication  in  the  Federal 
Register,  and  is  not  subject  to  the 
requirements  of  Executive  Oriler  12291. 

list  of  Subjects  id  49  CFR  Part  572 

Motor  vehicle  safety. 

PART  572— (AMENDED) 

\i\  consideration  of  the  foregoing.  49 
CI'R  Part  572  is  amended  as  follows: 

1.  The  authority  citation  for  Part  572  is 
revised  to  read  as  follows: 

Authority:  15  U.S.C.  1392,  1407;  delegation 
of  authority  at  49  CFR  150. 

2.  Section  572.5|  is  revised  to  read  as 
follows: 


§  572.5    General  description. 

(a)  The  dummy  consists  of  the 
component  assemblies  specified  in 
Figure  1.  which  are  described  in  their 
entirety  by  means  of  approximately  250 
drawings  and  specifications  that  are 
grouped  by  component  assemblies  under 
the  following  nine  headings: 

SA  150  Moro — Right  arm  assembly 

SA  150  MOri— Left  arm  assembly 

SA  150  M050 — Lumbar  spine  assembly 

SA  150  MOeO— Pelvis  and  abdomen  assembly 

S\  150  M080— Right  leg  assembly 

SA  150  Moei— Left  '.eg  assembly 

SA  150  MOlO— Head  assembly 

SA  150  M020— Neck  assembly 

SA  150  M030 — Shoulder-thorax  assembly. 

(b)  The  drawings  and  specifications 
referred  to  in  this  regulation  that  are  not 
set  fortli  in  full  are  hereby  incorporated 
in  this  part  by  reference.  These 
materials  are  thereby  made  part  of  this 
regulation.  The  Director  of  the  Federal 
Register  has  approved  the  materials 
incorporated  by  reference.  For  materials 
subject  to  change,  only  the  specific 
version  approved  by  the  Director  of  the 
Federal  Register  and  specified  in  the 
regulation  are  incorporated.  A  notice  of 
any  change  will  be  published  in  the 
Federal  Register.  As  a  convenience  to 
the  reader,  the  materials  incorporated 
by  reference  are  listed  in  the  Finding 
Aid  Table  found  at  the  end  of  this 
volume  of  the  Code  of  Federal 
Regulations. 

(c)  The  materials  incorporated  by 
reference  are  available  for  examination 
in  Docket  73-08,  Docket  Section, 
National  Highway  Traffic  Safety 
Administration.  Room  5109.  400  Seventh 
Street  SW..  Washington,  DC.  20590. 
Copies  may  be  obtained  from  Rowley- 
Scher  Reprographics,  Inc.,  1216  K  Street 
NW..  Washington.  DC  20005  ((202)  628- 
6067).  The  drawings  and  specifications 
are  also  on  fiie  in  the  reference  library 
of  the  Office  of  the  Federal  Register. 
National  Archives  end  Records 
Administration,  Washington.  DC. 

(dj  Adjacent  segments  are  joined  in  a 
manner  such  that  throughout  the  range 
of  motion  and  also  under  crash  impact 
conditions  there  is  no  contact  between 
metallic  elements  except  for  contacts 
that  exist  under  static  conditions. 

(e)  The  structural  properties  of  the 
dummy  are  such  that  the  dummy 
conforms  to  this  Part  in  every  respect 
both  before  and  after  being  used  in 
vehicle  tests  specified  in  Standard  No. 
208  of  this  Chapter  (571.208). 

(f)  A  specimen  of  the  dummy  is 
available  for  surface  measurements  and 
access  can  be  arranged  by  contacting: 
Office  of  Vehicle  Safety  Standards. 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street.  SW.. 
Washington.  DC  20590. 


3.  Section  572.15  is  revised  to  read  as 
follows: 

§  572.15    General  description. 

(a)  The  dummy  consists  of  the 
component  assemblies  specified  in 
drawing  SA  103C  001.  which  are 
described  in  thieir  entirety  by  means  of 
approximately  122  drawings  and 
specifications  and  an  Operation  and 
Maintenance  Manual,  dated  May  28. 
1976.  The  drawings  and  specifications 
are  grouped  by  component  assemblies 
under  the  following  thirteen  headings: 

SA  103C 
SA  103C 
S.\  103C 
SA  103C 
SA  103C 
SA  103C 
SA  103C 
SA  103C 
SA  103C 
SA  103C 
SA  103C 
SA  103C 
SA  103C 


010  Head  Assembly 
020  Neck  Assembly 
030  Torso  Assembly 

041  Upper  Arm  Assembly  lleft 

042  Upper  Arm  Assembly  Right 

051  Forearm  Hand  Assembly  Left 

052  Forearm  Hand  Assembly  Right 
OOlUpper  Leg  .Assembly  Left 
062  Upper  Leg  Assembly  Right      i 

071  Lower  Leg  Assembly  Left 

072  Lower  Leg  Assembly  Right 

081  Foot  Assembly  left 

082  Foot  .AsEemhly  Right. 

(b)  The  drawings,  specifications,  and 
operation  and  maintenance  manual 
referred  to  in  this  regulation  that  are  not 
set  forth  in  full  are  hereby  incorporated 
in  this  Part  by  reference.  These 
materials  are  thereby  made  part  of  this 
regulation.  The  Director  of  the  Federal 
Register  has  approved  the  materials 
incorporated  by  reference.  For  materials 
subject  to  change,  only  the  specific 
version  approved  by  the  Director  of  the 
Federal  Register  and  specified  in  the 
regulation  are  incorporated.  A  notice  of 
any  change  will  be  published  in  the 
Federal  Register.  As  a  convenience  to 
the  reader,  the  materials  incorporated 
by  reference  are  listed  in  the  Finding 
Aid  Table  found  at  the  end  of  this 
volume  of  the  Code  of  Federal 
Regulations. 

(c)  The  materials  incorporated  by 
reference  are  available  for  examination 
in  Docket  78-09.  Room  5109.  Docket 
Section.  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW..  Washington.  DC  20590. 
Copies  may  be  obtained  from  Rowley- 
Scher  Reprographics.  Inc.,  1216  K  Street 
NW..  Washington.  DC  20005  ((202)  628- 
6667).  The  materials  are  also  on  file  in 
the  reference  library  of  the  Office  of  the 
Federal  Register.  National  Archives  and 
Records  Administration,  Washington, 
DC. 

(d)  Adjacent  segments  are  joined  in  a 
manner  such  that  throughout  the  range 
of  motion  and  also  under  simulated 
crash-impact  conditions  there  is  no 
contact  between  matallic  elements 
except  for  contacts  that  exist  under 
static  conditions. 
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(e)  The  structural  properties  of  the 
dummy  are  such  that  the  dummy 
conforms  to  this  Part  in  every  respect 
both  before  and  after  being  used  in 
vehicle  tests  specified  in  Standard  No. 
213  of  this  Chapter  (571.213). 

(f)  The  patterns  of  all  cast  and  molded 
parts  for  reproduction  cf  the  molds 
needed  in  manufacturing  of  the  dummies 
can  be  obtained  on  a  loan  basis  by 
manufacturers  of  the  testes  dummies,  or 
others  if  need  is  shown,  from:  Office  of 
Vehicle  Safety  Standards.  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  SW..  Washington. 
DC  20590. 

3.  Section  572.25  is  revised  to  read  as 
follows: 

9  57Z2S    G«fwral  description. 

(a)  The  infant  dummy  is  specified  in 
its  entirety  by  means  of  5  drawings  (No. 
SA  1001)  and  a  construction  manual, 
dated  {uly  2, 1974.  which  describe  in 


detail  the  materials  and  the  procedures 
involved  in  the  manufacturing  of  this 
dummy. 

(b)  The  drawings,  specifications,  and 
construction  manual  referred  to  in  this 
regulation  that  are  not  set  forth  in  full 
are  hereby  incorporated  in  this  Part  by 
reference.  These  materials  are  thereby 
made  part  of  this  regulation.  The 
Director  of  the  Federal  Register  has 
approved  the  materials  inco.-porated  by 
reference.  For  materi-ils  subject  to 
change,  only  the  specific  version 
approved  by  the  Director  of  the  Federal 
Register  snd  specified  in  the  regulation 
are  incorporated.  A  notice  of  any  change 
will  be  published  in  the  Federal 
Register.  As  a  convenience  to  the 
reader,  the  materials  incorporated  by 
reference  are  listed  in  the  Finding  Aid 
Table  found  at  the  end  of  this  volume  of 
the  Code  of  Federal  Regulations. 

(c)  The  materials  incorporated  by 
reference  are  available  for  examination 


in  Docket  78-09,  Room  5109.  Docket 
Section,  National  Highway  Traffic 
Safety  Administration.  400  Seventh     ' 
Street  SW..  Washington.  DC.  20590. 
Copies  may  be  obtained  from  Rowley- 
Scher  Reprographics,  Inc.,  1216  K  Street 
NW.,  Washington,  DC  20005  ((202)  628- 
6607).  The  materials  are  also  on  file  in 
the  reference  library  of  the  Office  of  the 
Ftdei al  Register.  National  Archives  and 
Records  Administrdtiori,  Wasiiington. 
DC. 

(d)  The  structural  properties  of  the 
dummy  are  such  that  the  dummy 
conforms  to  this  Part  in  every  respect 
both  before  and  after  being  used  in 
vehicle  tests  specified  in  Standard  No. 
213  cf  this  ghapter  (571.213). 

Issued  on  )ime  10. 19d5. 
Diane  K.  Steed, 
A:1mi  uitruti:r. 
(FR  Doc.  85-11528  Fund  6-18-85:  8:45  ani| 
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This  section   of   the  FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
rcg'Jiations.   The  purpose  of  those  notices 
is  to   give  interested  persons  an 
opportunity  to  participate  in  ttie  rule 
making  prijr  to   the   adoption   of   the   final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
7  CFR  Part  1205 


Supplemental  Cotton  Research  artd 
Promotion  Assessment 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  proposal  would  amend 
the  Cotton  Board  Rules  and  Regulations 
to  increase  the  supplemental  assessment 
levied  on  upland  cotton  to  fmance  a 
cotton  research  and  promotion  program. 
The  Cotton  Board  has  recommended  to 
the  Secretary  of  Agriculture  that  the 
supplemental  per  bale  assessment  be 
increased  to  six-tenths  of  one  percent  of 
the  value  of  the  cotton  from  the  present 
rate  of  four-tenths  of  one  percent. 
Additional  funds  are  needed  to  offset 
the  effects  of  increased  costs  and 
competition  from  synthetic  fibers  and 
foreign  produced  cotton,  and  to  sustain 
the  effectiveness  of  the  research  and 
promotion  program. 

DATE:  Comments  must  be  received  on  or 
before  July  9. 1985. 
ADDRESS:  Written  comments  may  be 
sent  to  Naomi  Hacker.  Chief.  Research 
and  Promotion  Staff,  Cotton  Division. 
AMS.  USDA.  Washington.  DC  20250. 
202/447-2259. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Hacker  (202)  447-2259. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  not  to  be  a 
"major  rule"  since  it  does  not  meet  the 
criteria  for  a  major  regulatory  action  as 
stated  in  the  Order. 

WiUiam  T.  Manley.  Deputy 
Administrator,  AMS  has  certified  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et.  seq.)  because:  (i)  Contributions  to 
the  support  of  the  cotton  research  and 


promotion  program  are  voluntary  since 
cotton  producers  are  entitled  to  a 
complete  refund  of  assessments 
collected;  (ii)  the  proposed  assessment 
would  not  affect  the  competitive 
position  or  market  access  of  small 
entities  in  the  cotton  industry;  (iii)  the 
benefits  of  the  cotton  research  and 
promotion  program  (stimulation  of 
consumer  demand  for  cotton,  increased 
market  share  for  cotton  products)  accrue 
to  all  U.S.  cotton  producers  regardless  of 
size  or  degree  of  support  for  the 
program;  and  (iv)  the  supplemental 
assessment  is  directly  related  to  the 
current  market  value  of  the  bale  of 
cotton. 

A  20-d«y  comment  period  is  deemed 
adequate  because  the  harvesting  of  the 
1985  cotton  crop  will  begin  in  July  and  it 
is  preferable  to  have  a  uniform  rate  of 
assessment  levied  on  all  of  the  cotton 
handled  throughout  the  1985  cotton 
season.  Additionally,  cotton  industry 
organizations  have  been  informed  that 
the  changes  proposed  herein,  if  adopted, 
would  become  effective  in  July. 

Background 

The  Cotton  Research  and  Promotion 
Act  of  1966  (7  U.S.C.  2101  et.  seq.]  and 
the  implementing  Order  provide  for  the 
operation  and  funding  of  a  producer 
financed  cotton  research  and  promotion 
program  designed  to  maintain  and 
expand  markets  for  U.S.  cotton.  The 
program  is  administered  by  a  19- 
member  Cotton  Board,  appointed  by  the 
Secretary  of  Agriculture,  which 
represents  cotton  producers  in  each 
cotton-producing  state.  The  Cotton 
Board  reviews  research,  advertising, 
sales,  promotion  and  development 
projects  and  related  budgets  developed 
by  Cotton  Incorporated,  a  contracting 
organization  established  to  carry  out 
such  projects  (7  CFR  1205.328).  The 
Board  makes  recommendations 
concerning  these  projects  and  budgets  to 
the  Secretary  of  Agriculture  who  has 
final  budget  approval  authority. 

A  per-bale  assessment  is  collected 
from  the  producer  by  the  first  buyer  of 
the  cotton  and  transmitted  to  the  Cotton 
Board  to  be  used  to  finance  research 
and  promotion  projects.  Cotton 
producers  are  entitled  to  a  full  refund  of 
assessments  collected  from  them  (7  CFR 
1205.520).  Initially,  the  Cotton  Research 
and  Promotion  Act  of  1966  (Act) 
authorized  a  flat  $1  per  bale  assessment. 
On  July  14, 1976,  the  Act  was  amended 
(7  U.S.C.  2106(e))  to  authorize  a 


supplemental  assessment  to  be  collected 
in  additional  to  the  existing  levy  of  $1 
per  bale  that  was  not  to  exceed  one 
percent  of  the  value  of  the  cotton.  The 
Cotton  Board  recommended  that  the 
supplemental  assessment  rate  be  fixed 
at  four-tenths  of  one  percent  of  the  value 
of  the  cotton  starting  with  the  1977  crop 
(41  PR  50270).  It  also  recommended  that 
the  Order  be  amended  to  enable  the 
Cotton  Board,  with  the  approval  of  the 
Secretary,  to  increase  or  decrease  the 
rate  of  the  supplemental  assessment  for 
subsequent  crops.  Any  such  adjustment 
would  be  within  the  one  percent  limit. 

These  recommendations  were  subject 
to  approval  in  a  producer  referendum  as 
described  in  Section  8  of  the  Act  (7 
U.S.C.  2107).  The  referendum  was 
conducted  during  the  period  December 
13-17, 1976.  The  proposed  amendments 
to  the  Order  were  approved  and 
published  in  the  Federal  Register 
January  26, 1977  (42  FR  4813).  The 
Cotton  Board  Rules  and  Regulations 
were  susequently  amended  to 
implement  the  supplemental  assessment 
of  four-tenths  of  one  percent  of  the  value 
of  cotton  effective  July  15, 1977  (42  FR 
35974). 
Request  for  Increased  Assessment 

The  Cotton  Board  has  now 
recommended  that  the  Secretary 
approve  an  increase  in  the  supplemental 
assessment  to  six-tenths  of  one  percent 
of  the  value  of  each  bale  of  cotton,  up 
from  four-tenths  of  one  percent.  The 
basic  assessment  of  $1  per  bale  of 
cotton  handled  would  remain 
unchanged.  This  proposal  would  amend 
the  Cotton  Board  rules  and  regulations 
pursuant  to  the  enabling  provision  in  the 
Order  (7  CFR  1205.331(b))  and  would  be 
the  first  change  in  the  supplemental 
assessment  since  it  was  first 
implemented  in  1977. 

The  Cotton  Board's  basis  for 
recommending  the  increase  is  that 
additional  funding  for  program  activities 
as  carried  out  by  Cotton  Incorporated  is 
necessary  to  strengthen  cotton's 
competitive  position  and  to  maintain 
and  expand  markets  and  uses  for  United 
States  upland  cotton.  Even  though  the 
supplemental  assessment  is  directly 
related  to  the  current  value  of  a  bale  of 
cotton,  the  ratio  between  the  value  of 
cotton  and  increased  program  costs  has 
reduced  available  funds  in  real  terms  to 
pay  for  advertising,  sales,  research, 
promotion  and  development  activities. 
For  example,  the  purchasing  power  of 
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the  advertising  dollar  dropped  from  $1 
in  1978  to  46  cents  in  1984  and  an 
estimated  41  cents  in  1985.  This  reduced 
purchasing  power  has  diminished  the 
Cotton  Board's  ability  to  effectively 
fund,  maintain,  or  expand  program 
activities  that  are  needed  more  than 
ever  in  view  of  increased  competition 
from  foreign  growths  and  synthetics. 

The  net  effect  of  the  proposed 
increase  in  the  supplemental  assessment 
would  be  to  raise  the  average  per-bale 
collection  from  approximately  $2.15  to 
$2.75.  With  the  increase,  the  1986  budget 
would  be  approximately  $19  5  million, 
representing  an  approximate  eight 
percent  more  than  the  present  budget  of 
$18.1  million.  Without  the  increase,  the 
1986  budget  would  be  reduced  to 
approximately  $16  million,  a  drop  that 
would  necessitate  severe  program 
cutbacks. 

The  projected  additional  revenue 
generated  by  the  increase  would  provide 
for  a  reasonable  reserve  and  contribute 
to  greater  program  funding  stability  from 
year  to  year. 

Further,  the  increasing  costs  which 
need  to  be  matched  with  increased 
funding  are  costs  attributed  to  the 
projects  carried  out  by  Cotton 
Incorporated,  and  are  not  reflective  of 
the  Cotton  Board's  costs  of 
administration. 

The  National  Cotton  Council  of 
America,  representing  all  segments  of 
the  cotton  industry,  adopted  a  resolution 
on  January  29, 1985  recognizing  (he  need 
to  expand  funding  for  research  and 
promotion  and  supporting  the  increased 
assessment. 

This  proposal  will  not  alter  or  limit  a 
producer's  right  to  obtain  a  refund  of 
any  assessment  levied  against  his  or  her 
cotton. 

Proposed  Changes 

It  is  proposed  to  amend  paraguph  (b) 
of  S  1205.510,  Levy  of  assessment,  to 
state  that  the  supplemental  assessment 
shall  be  levied  at  the  rate  of  six-tenths 
of  one  percent  of  the  value  of  cotton, 
instead  of  four-tenths  of  one  percent. 
This  chan^>e  would  be  made  in  the 
narrative  text  of  paragraph  (b]  and  in 
the  footnote  to  the  assessment  chart  set 
forth  in  the  same  paragraph. 

In  addition,  the  assessment  chart 
would  be  amended  by  changing  the 
figures  in  the  column  headed 
"Supplemental  assessment  dollars  per 
bale".  The  changes  would  reflect  the 
proposed  increase  in  the  supplemental 
assessment,  the  assessment  chart  is 
used  to  calculate  the  per  bale 
assessment  levied  on  the  current  value 
of  cotton  converted  to  a  Tixed  amount 
per  bale.  Use  of  this  chart  provides  a 
simple  and  orderly  procedure  for 


calculating  the  assessment  by  collecting 
handlers  who  do  not  have  computerized 
accounting  systems. 

List  of  Subjects  in  7  CFR  Part  1205 

Cotton.  Administrative  Practice  and 
Procedure.  Research  and  Promotion. 
Cotton  Board,  Producer  Assessments. 
Producer  Refunds. 

PART  1205— {AMENOEDI 

Accordingly,  it  is  proposed  to  amend 
Part  1205  of  Chapter  II,  title  7  of  the 
Code  of  Federal  Regulations  as  shown. 

1.  The  authority  citation  for  Part  1205 
continues  to  read  as  follows: 

Authority:  Sec.  15.  80  Stat.  285.  7  L.S  C 
2114:  Sec.  7.  80  Stat.  281.  7  U.S.C.  2106. 

2.  Section  1205.510  would  be  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 

S  1205.510    Levy  of  assessment. 
*         •         •         *         • 

(b)  A  supplemental  assessment  for 
cotton  research  and  promption  in 
addition  to  the  $1  per  bale  assessment 
provided  in  paragraph  (a)  of  this  section, 
is  hereby  levied  on  each  bale  of  upland 
cotton  harvested  and  ginned  on  and 
after  July  1. 1985  except  cotton 
consumed  by  any  governmental  agency 
from  its  own  production  The 
supplemental  assessment  shall  be  levied 
at  the  rate  of  six-tenths  of  one  percent  of 
the  current  value  of  cotton  multiplied  by 
the  nuHiber  of  pounds  of  lint  cotton  or 
the  current  value  of  cotton  converted  to 
a  fixed  amount  per  bale  as  reflected  in 
the  following  assessement  chart: 

Assessment  Chart  ' 


Currant  valu*  (cand  par  pound) 


00  to  999 
10 00  to  1990 
20X10  29  99 
30  00  to  39  99 
40  00  to  49  99 

50  00  10  59  99 

60  00  10  09  99  ... 
70  00IO799S  ..„ 

M  00  to  89.90 

90  00to9999  .._ 
too  00  to  109  9S.. 
11000  to  1199S.. 


Suppla 


15 
45 

75 
105 
135 
165 
195 

2  25 
255 
285 
315 

3  45 


<  *n»n-nant  »  cMcuHlad  on  6.M0  cK  1  paroani  of  Iha 
irartpomt  a«  aacti  lOt  nmmr*.  bitea  on  a  SCO  K  bala  and 
ccivartaa  to  •  (bmi)  anwum  par  t>aia 


Dated:  )une  12.  1985. 
Wiliiam  T.  Manl«y. 

Deputy  Administrator.  Marketing  Programs. 
|FR  Doc.  85-14671  Filed  »-18-83:  8:45  am) 
wujNacooc  uw-n-m 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  8S-ANM-211 

Propos-ad  Alteration  of  Great  Falls, 
MT,  Transi'iion  Area 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
redf  fine  the  current  geographical 
boundaries  of  the  Great  Falls.  Montana, 
transition  area.  This  action  i»  necessary 
to  ensure  aircraft  operating  under 
Instrument  Flight  Rules  (IFR)  would 
have  exclusive  use  of  that  airspace 
when  visibility  is  less  than  3  miles, 
thereby,  enhancing  the  safety  of  such 
operations. 

oath:  Comments  must  be  received  on  or 
before  August  16. 1985. 
ADDRESSES:  Send  comments  on  the 
proposal  to-  Manager.  Airspace 
Procedures  Branch,  ANM-530.  Federal 
Avir.tion  Administration.  Docket  No.  85- 
ANM-21, 17900  Pacific  Highway  South. 
C-68966,  Soaltle.  Washington  98168. 

The  official  docket  may  be  examined 
in  the  Regional  Councel's  Office  at  the 
same  address. 

An  infoimal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  bildress  listed  auove. 
FOR  FURTHER  INFORMATION  CONTACT 
Katherine  Paul.  Airspace  Technical 
Specialist.  ANM-S35.  Federal  Aviation 
Administration,  Docket  No.  85-ANM-21. 
17900  Pacific  Highway  South,  C-«89efl. 
Seattle,  Washington  98168.  The 
telephone  number  is  (206)  431-2530. 

SUPPt.EMENTARV  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Co.-nments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
derisicns  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  to  the 
address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  on  this  notice  must 
submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
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the  following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  85- 
ANM-21."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  at  the  address  listed  above  ^ 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contract  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace  & 
Procedures  Branch,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington,  9816&  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  provide  additional  controlled 
airspace  to  ensure  that  aircraft 
conducting  IFR  operations  at  recently 
revised  minimum  vectoring  altitudes  are 
separated  from  aircraft  conducting  VFR 
operations  when  the  visibility  is  less 
than  3  miles,  thereby  enhancing  the 
safety  of  such  operations.  Section  71.181 
of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2, 
1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  ait  navigation,  it  is 
certified  that  this  rule,  when 
/^a^romulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  uf  Subjects  in  CFR  Part  71 

Transition  areas,  Aviation  safety. 
Tho  Proposed  Amendment 

PART  71— lAMENDEDl 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
'  (14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
E.\ecutive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983;  14 
CFR  11.69;  49  CFR  1.47. 

2.  By  amending  §  71.181  as  follows: 
Graat  Falls,  Montana — (Revised) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  17-inile  radius 
of  Malmstrom  AFB  (lat  47"  30'  05"N/long. 
Ill'  ir  20"W)  within  3  miles  each  side  of  the 
Great  Falls  VORTAC  157  radial  extending 
from  the  17-mile8  radius  area  to  21.5  miles 
southeast  of  the  VORTAC,  and  within  9  miles 
northwest  of  and  13  miles  southeast  of  the 
Great  Falls  VORTAC  225  radial,  extending 
from  the  17-mile  radius  area  to  15  miles 
southwest  of  the  VORTAC.  That  airspace 
extending  upward  from  1,200  feet  above  the 
surface  within  a  60-miles  radius  of  the  Great 
Falls  VORTAC;  and  that  airspace  beginning 
60  miles  southeast  of  the  Great  Falls 
VORTAC  from  the 'south  edge  of  V-113,  east 
to  the  west  edge  of  V-187,  southeast  to  the 
intersect  of  the  east  edge  of  V-257,  northwest 
to  the  intersect  of  the  60-mile  radius  of  Great 
Falls  VORTAC;  excluding  that  portion 
overlying  the  Billings,  Montana,  and  Helena, 
Montana,  1,200-foot  transition  areas. 

Issued  in  Seattle,  Washington,  on  June  6. 
1985. 

Wayne  J.  Barlow. 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  85-14652  Filed  6-18-85;  8:45  am] 

BILLItra  CODE  4910-13-H 


14  CFR  Part  71 

I  Airspace  Docket  No.  85-ASO-2] 

Proposed  Alteration  of  VOR  Federal 
Airways;  Charlotte,  NC 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
realign  several  Federal  Airways  located 
in  the  vicinity  of  Charlotte.  NC.  Traffic 
in  the  Charlotte  area  has  increased  to 
the  level  where  existing  airways  are 
inefficient  and  should  be  realigned  in 
order  to  improve  the  flow  within  the 
Charlotte  terminal  area.  This  action 


would  aid  flight  planning,  and  reduce  en 
route  and  terminal  area  delays. 
DATE:  Comments  must  be  received  on  or 
before  August  5. 1985. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director.  FAA. 
Southern  Region,  Attention:  Manager. 
Air  Traffic  Division,  Docket  No.  85- 
ASO-2.  Federal  Aviation 
Administration.  P.O.  Box  20636,  Atlanta, 
GA  30320. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916.  800  Independence 
Avenue  SW..  Washington.  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT. 
Lewis  W.  Still.  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division.  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW.. 
Washington,  D.C.  20591;  telephone:  (202) 
426-8626. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Commiuiications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  85-ASO-2."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
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for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  Tiled  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  OfHce  of 
Public  Affairs.  Attention  Public 
Information  Center,  APA^30,  800 
Independence  Avenue  SW.. 
Washington,  DC.  20591.  or  by  calling 
(202)  426-6058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  intereited  in  being 
placed  on  a  mailing  list  for  future 
NPR.M"s  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which  ^ 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71123  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  realign  several  VOR  Federal 
Airways  located  in  the  vicinity  of 
Charlotte,  NC  Airport.  Within  the  past 
few  years,  traffic  in  the  Charlotte  area 
has  shown  steady  and  continuing 
growth.  To  support  the  increasing  traffic 
flow  requirements  and  improve  the  flow 
of  traffic  in  the  Charlotte  area,  the  FAA 
proposes  to  realign  certain  airway 
segments.  This  action  would  aid  flight 
planning,  enhance  traffic  flow  and 
reduce  delays  and  controller  workload. 
Section  71.123  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6A  dated  |anuary  2. 
1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  nde"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26. 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
*'  promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjecto  in  14  CFR  Fart  71 

VOR  Federal  airways.  Aviation 
safety. 


The  PTopo8«d  Amendment 

PART  71— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71  is 
revised  to  read  as  follows: 

Authority.  49  U  S  C.  \34S{d)  and  1354(a):  49 
U.S  C.  106(g)  (Revised.  Pub  L  97-449.  January 
12.  1983):  and  14  CFR  11.89.) 

2.  Section  71.123  is  amended  as 
fellows: 

V-37-H  Amended) 

By  removing  the  words  "Fort  Mill,  SC;"  and 
suhstitutirg  the  word*  "Charlotte,  NC;" 

V-54— I  Amended] 

By  removing  the  worii&  "Spartanburg,  SC, 
Fort  Mill,  SC. '  and  substituting  the  words 
■  Spartanburg.  SC:  charlotte.  NC;  Sandhills. 
NC:  INT  Sandhills  146'T(149  M)  snd 
Fayetteville,  NC  267T12ri*M)  radials:  to 
FayetteviUe." 

V-66— (Amended] 

By  removing  the  words  "Fori  Mill.  SC:"  and 
substituting  the  words  "Greenwood.  SC; 
Sandhills.  NC." 

V-lOa— (Amended] 

By  removing  the  words  "From  Greensboro. 
NC. '  and  substituting  the  words  "From 
Chesterfield,  SC:  Greensboro.  NC;" 

V-133— (-^mended] 

By  removing  the  words  "From  Fort  Mill, 
SC,  Barretts  Mountain.  NC: '  and  substituting 
the  words  "Fron  I.NT  Charlotte.  NC, 
3O4'T(309"M)  and  Barrett*  Mountain,  NC, 
197T(199*M)  radials:  Barretts  Mountain;" 

V-143— lAmended] 

By  removing  the  words  "From  Fort  Mill. 
SC  Greensboro,  NC;"  and  substituting  the 
words  "From  INT  Charlotte,  NC  043'T(04a*M) 
and  Greensboro.  NC.  224*Ti227'M)  radials: 
Greensboro:" 

V-259— (Amended] 

By  removing  the  words  "Fort  Mill.  SC:  to 
Holston  Mountain,  TN."  and  substituting  the 
words  "to  INT  Chesterfield  316"T;319"M)  and 
FayetteviUe,  NC,  287ni27TM)  radials  From 
INT  Charlotte.  NC.  008T(011*M)  and  Barretts 
Mountain,  NC,  13a'T(140*M)  radials:  Barretts 
Mountain:  to  Holston  Mountain,  TN." 

V-29»HReviMd] 

From  INT  Chesterfield,  SC,  3ieT(319*M) 
and  FayetteviUe.  NC,  287T(271'M)  radials: 
FayetteviUe;  to  Wilmington,  NC. 

V-364— (Amended]  t 

By  removing  the  words  "From  Sugariobf 
Mountain.  NC,"  and  substituting  the  word:) 
"From  INT  Charlotte.  NC  304'T(309"M)  and 
Sagarloaf  Mountain.  NC.  087*T(069"M) 
radials:  Sugarloaf  Mountain:"  * 


V-409— {R*^'i««<l] 

From  Charlotte.  NC;  INT  Charlotte 
089°T(094*M]  and  Raleigh-Durham.  NC. 
244'T[248*M)  radials;  to  Raleigh-Durham. 

V-415— (Amended) 

By  removing  the  words  "to  Spartanburg. 
SC."  and  substituting  the  words 
"Spartanburg.  SC;  to  INT  Spartanburg 
102'T(104°M)  and  Charlotte,  NC, 

229'T(234'M)  radidls. ' 

V-454— (Amended] 

By  removing  the  words  "Fort  Mill.  SC. 
Liberty.  NC:    and  substituting  the  words  "to 
I.NT  Greenwood  045*T{04e"M)  and  Charlotte. 
NC.  228*T(234'M)  radials.  Frorij  INT  Charlotte 
O43T(04«-M)  and  Liberty.  NC.  250*T(253*M) 
radials;  Liberty," 

Issued  ill  Washi.igtoa  D.C,  on  June  12, 
19a5. 

(aroe*  Burns,  (r^ 

Acting  Manager.  Atrspace-Rules  and 
Aeronautica!  Information  Division. 
(FR  Doc.  85-14653  Filed  6-18-85:  8.45  am) 
BIU.INQ  COOC  4*10- tl-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surfac«!  Mining  Reclannation 
and  Enforcemeiit 

30  CFR  Part  948 

West  Virginia  Permanent  Regulatory 
Program;  Review  of  State  Program 
Amendment 

AQENCY:  On'ice  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Reopening  and  extension  of 
public  comment  period, 

summary:  OSM  is  reopening  the  period 
for  review  and  comment  on  an 
amendment  submitted  by  the  State  of 
West  Virginia  to  its  permanent 
regulatory  program  which  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  Specifically.  OSM  is 
reopening  the  comment  period  to  allow 
the  public  sufficient  time  to  consider 
and  comment  on  modifications 
submitted  by  West  Virginia  on  June  13. 
1985.  to  an  amendment  which  was 
originally  submitted  by  the  State  on 
March  30, 1984,  and  revised  on  October 
30, 1984  Also,  the  public  is  invited  to 
comment  on  the  proposal  to  make  the 
decision  on  the  proposed  program 
amendments  retroactive  to  August  27, 
1984,  to  coincide  with  the  promulgation 
of  the  State's  surface  mining  reclamation 
and  coal  refuse  disposal  regulations. 
The  proposed  amendment  contains  final 
surface  mining  reclamation  and  coal 
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refuse  disposal  regulations  which  were 
approved  by  the  State  Legislature  on 
April  13, 1985,  and  filed  with  the 
Secretary  of  State  on  June  13, 1985,  in 
accordance  with  Chapter  29A-3-13  of 
the  Code  of  West  Virginia. 

This  notice  sets  forth  the  times  and 
locations  that  the  West  Virginia 
program  and  the  proposed  amendments 
are  available  for  public  inspection  and 
the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendment. 
DATE  Written  comments  must  be 
recieved  on  or  before  4:00  p.m.  on  July  5. 
1985  to  be  considered. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Charleston  Field  Office, 
Attention:  West  Virginia  Administrative 
Record,  603  Morris  Street,  Charleston. 
West  Virginia  25301. 

See  "SUPP1.EM6NTARY  INFORMATION: 
for  addresses  where  copies  of  the  West 
Virginia  program  amendments  and  the 
administrative  record  on  the  West 
Virginia  program  are  available.  Each 
requestor  may  receive,  free  of  charge, 
one  single  copy  of  the  proposed  program 
amendment  by  contacting  the  OSM 
Charleston  Field  Office  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT 
James  C.  Blankenship,  Jr.,  Acting 
Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  603 
Morris  Street,  Charleston,  West  Virginia 
25301,  Telephone:  (304)  347-7158. 
SUPPLEMENTARY  INFORMATION:  Copies 
of  the  proposed  program  amendments, 
the  West.  Virginia  program  and  the 
administrative  record  on  the  West 
Virginia  program  are  available  for 
public  review  and  copying  at  the  OSM 
offices  and  the  office  of  the  State 
regulatory  authority  listed  below. 
Monday  through  Friday,  9:00  a.m.  to  4:00 
p.m.,  excluding  holidays: 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Charleston  Field 

Office,  603  Morris  Street,  Telephone: 

(304)  347-7158 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  1100  L  Street  NW.. 

Room  5124.  Washington.  DC.  20240. 

Telephone:  (202)  343-7896. 
West  Virginia  Department  of  Natural 

Resources,  Room  302,  Building  3, 1800 

Washington  Street,  East.  Charleston. 

West  Virginia  25305,  Telephone:  (304) 

348-3267. 

In  addition,  copies  of  the  amendment 
are  available  for  inspection  and  copying 
during  regular  business  hours  at  the 
following  locations: 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Morgantown  Area 

Office,  75  High  Street,  Room  229, 


Morgantown,  West  Virginia  26505, 

Telephone:  (304)  291-4004 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Beckley  Area 

Office,  119  Appalachian  Drive, 

Beckley,  West  Virginia  25801, 

Telephone:  (304)  255-5265. 

The  West  Virginia  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  January  21, 1981  (46  Fr 
5915-5956). 

On  March  30. 1984.  West  Virginia 
submitted  an  amendment  to  OSM  which 
was  intended  to  satisfy  the  remaining 
fifteen  conditions  of  approval 
concerning  auger  mining,  coal  refuse 
disposal,  blasting,  transfer  of  wells, 
permit  approval,  revegetation, 
suspension  or  revocation  of  permits, 
stabilization  of  rills  and  gullies, 
subsidence.  Mine  Safety  and  Health 
Administration  (MSHA)  approval  of 
permit  applications  and  exemption  for 
coal  extraction  incident  to  government- 
financed  highway  or  other  construction 
(Administrative  Record  N».  WV  567). 

On  May  8, 1984,  OSM  announced  in 
the  Federal  Register  receipt  of  the 
proposed  amendment,  procedures  for 
public  comment  and  an  opportunity  for 
a  public  hearing  (49  FR  19525-19527). 

Following  the  public  comment  period, 
on  August  21, 1984.  OSM  provided  the 
State  a  list  of  deficiencies  found  in  the 
amendment.  West  Virginia  was  given  an 
opportunity  to  submit  proposed 
emergency  rule  changes,  policy 
statements,  clarifying  legal  opinions  or 
other  evidence  proving  that  the  State's 
proposed  modifications  were  no  less 
effective  than  the  Federal  requirements 
(Administrative  Record  No.  WV  593). 

On  October  30. 1984.  West  Virginia 
submitted  modifications  to  its  initial 
amendment  of  March  30, 1984.  The 
proposed  amendment  consists  of 
revisions  to  the  State's  surface  mining 
reclamation  and  coal  refuse  disposal 
regulations  and  modifications  to  its 
permit  addendum  form  and  its  approval 
letter  for  coal  exploration  involving  the 
removal  of  more  than  250  tons.  In 
addition,  the  State  provided  OSM  a 
copy  of  its  revised  civil  penalty 
procedures,  which  included  a  Code  of 
Violations  to  be  used  in  determining 
assessable  and  non-assessable 
violations  (Administrative  Record  No. 
WV  601). 

On  November  23, 1984,  OSM 
announced  in  the  Federal  Register 
receipt  of  the  proposed  modifications  to 
the  initial  amendment  on  March  30, 
1984,  procedures  for  public  comment, 
and  an  opportunity  for  a  public  hearing 
(49  FR  46168-46169). 

On  June  13, 1985.  West  Virginia 
submitted  final  surface  mining 


reclamation  and  coal  refus^  disposal 
regulations  (Administratis  Record  No. 
WV  647).  The  regulations  were  also  filed 
with  the  Secretary  of  State  on  June  13. 
1985.  in  accordance  with  Chapter  29A- 
3-13  of  the  Code  of  West  Virginia.  The 
legislation  authorizing  promulgation  of 
the  regulations  was  adopted  by  the 
State  Legislature  on  April  13. 1985,  and 
signed  by  the  Governor  on  May  2, 1985 
(Administrative  Record  No.  WV  646). 

According  to  the  State,  the  proposed 
regulations  are  not  significantly 
different  from  those  submitted  to  OSM 
for  review  and  approval  on  October  30. 
1984.  OSM  has  identified  two 
differences  between  the  proposed  final 
regulations  and  the  emergency 
regulations  submitted  to  OSM  on 
October  30. 1984.  At  Section  4C.05(f)  of 
the  final  surface  mining  reclamation 
regulations,  MSHA's  approval  is 
required  prior  to  blasting  within  500  feet 
of  an  underground  mine  not  totally 
abandoned,  whereas  before  the 
opportuntiy  for  denial  by  MSHA  was 
limited  to  thirty  days.  Also,  the 
proposed  amendment  contains  final        ^ 
National  Pollutant  Discharge 
Elimination  System  (NPDES) 
requirements  with  revisions  at  Section 
10  of  the  surface  mining  reclamation 
regulations,  which  were  recently 
approved  by  the  U.S.  Environmental 
Protection  Agency  (EPA).  OSM  is  not 
soliciting  comments  on  Section  10  of  the 
final  surface  mining  reclamation 
regulations,  because  EPA  has  already 
provided  the  public  an  opportimity  to 
comment  on  the  State's  NPDES 
requirements. 

In  accordance  with  the  provisions  of 
30  CFR  732.17,  OSM  is  now  seeking 
comments  from  the  public  on  the 
adequacy  of  the  proposed  modifications 
to  West  Virginia's  initial  amendment  of 
March  30, 1984,  as  revised  on  October 
30, 1984,  and  the  proposal  to  make  the 
decisions  on  the  proposed  program 
amendments  retroactive  to  August  27, 
1984,  to  coincide  with  the  promulgation 
of  the  State's  surface  mining  reclamation 
and  coal  refuse  disposal  regulations. 
Retroactive  approval  is  necessary  to 
ensure  no  adverse  effect  on  State 
enforcement  actions  taken  since  that 
date,  and  to  ensure  that  no  one  will  be 
unreasonably  injured  as  a  result  of 
detrimental  reliance  on  a  later  effective 
date  because  the  State  has  been 
enforcing  these  regulations  since  August 
27. 1984.  If  approved,  the  proposed 
amendments  will  become  part  of  West 
Virginia's  permanent  regulatory 
program. 
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List  of  Subjacta  in  30  CFR  Part  948 

Coal  mining,  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  June  14. 1985. 
CB.  Kanalun, 

Acting  Ass  is  tan  I  Director,  Program 
Operations  and  Inspection. 

Authority:  Pub.  L  95-V.  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C  1201  el  seq.y. 

[FR  Doc.  85-14740  Filed  9-18-85:  8:45  am) 

laiJNQCOOC  43M-M-a 

VETERANS  ADMINISTRATION 
DEPARTMENT  OF  DEFENSE 

38  CFR  Pwt  21 

Veterans  Education;  Suspension  of 
ParUcipationln  VEAP 

agency:  Veterans  Administration  and 
Department  of  Defense. 
action:  Proposed  regulations. 


:  This  proposed  regulation 
implements  a  provision  of  the 
Department  of  Defense  Authorization 
Act,  1985  which  affecU  VEAP  (Post- 
Vietnam  Era  Veterans'  Educational 
Assistance  Program).  This  proposal 
prohibits  a  member  of  the  Armed  Forces 
from  initially  enrolling  in  VEAP  during 
the  period  beginning  on  July  1. 1985  and 
ending  on  June  30. 1988.  This  proposal 
will  acquaint  the  public  with  the  way  in 
which  the  VA  (Veterans  Administration) 
will  implement  this  provision  of  the  law. 

DATE:  Comments  must  be  received  on  or 
before^  July  19. 1985. 

ADDRESSES:  Send  written  comments  to: 
Administrator  of  Veterans'  Affairs 
(271A).  Veterans  Administration,  810 
Vermont  Avenue.  NW.  Washington.  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
132  of  the  above  address  between  the 
hours  of  8  a.m.  to  4:30  p.m..  Monday 
through  Friday  (except  holidays)  until 
August  2. 1985. 

FOR  FURTHER  INFORMATIOM  COMTACT: 

June  C.  Schaeffer,  Assistant  Director  for 
Pohcy  and  I*rogram  Administration. 
Education  Service.  Department  of 
Veterans  Benefits.  (202)  380-2092. 

SUPPLEMENTARY  MPORMATION:  The  VA 

and  the  Department  of  Defense  are 
amending  38  CFR  21.5054  to  provide  that 
no  member  of  the  Armed  Forces  may 
initially  enroll  in  VEAP  during  the 
period  beginning  on  )uly  1,  1985  and 
ending  on  June  30. 1988.  The  proposal 


also  states  what  constitutes  an  initial 
enrollment  in  VEAP.  This  concept  is  not 
defined  elsewhere  in  the  United  States 
Code  or  the  Code  of  Federal 
Regulations. 

Upon  fmal  publication  the  VA  and  the 
Department  of  Defense  propose  to  make 
this  regulation  retroactively  effective  on 
October  19. 1984.  Retraoctive  effect  is 
justified,  because  this  regulation 
construes  the  meaning  of  one  of  the 
provisions  of  Ihiblic  L.aw  98-525. 

Moreover,  the  VA  and  the  Department 
of  Defense  fmd  that  good  cause  exists 
for  proposing  that  this  regulation,  like 
the  section  of  the  statute  it  implements, 
shall  be  made  retroactively  elective  on 
October  19. 1984.  This  legislation  is 
designed  to  prevent  some 
servicepersons  from  participating  in 
VEAP.  A  delayed  effective  date  for  this 
regulation  would  be  contrary  to 
statutory  design:  would  comphcate 
administration  of  a  provision  of  law, 
and  might  result  in  some  people 
receiving  benefits  to  which  they  would 
not  be  entitled. 

The  VA  and  the  Department  of 
Defense  have  determined  that  this 
proposed  regulation  is  not  a  major  rule 
as  that  term  is  defmed  by  EO.  12291. 
entitled.  Federal  Regulation.  The 
proposal  will  not  cause  a  major  increase 
in  costs  or  prices  for  anyone.  It  will  have 
no  significant  adverse  ejects  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Defense  and 
Administrator  of  Veterans'  Affairs  have 
certified  that  the  proposed  regulation,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b)  this  regulation,  therefore,  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  this  regulation  affects  only 
individuals  who  may  wish  to  participate 
in  VEAP.  It  will  have  no  significant 
economic  impact  on  small  entities,  i.e.. 
small  businesses,  small  private  and 
nonprofit  organizations  and  small 
governmental  jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  regulation  is  64.120. 

List  of  SubjecU  in  38  CFR  Part  21 

Civil  rights.  Claims.  Education.  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 


requirements.  Schools.  Veterans. 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  May  10. 1985. 

By  direction  of  the  Administrator. 
Everett  Alvarez,  Jr., 
Deputy  Administrator. 
W.|.  Cost 

Captain,  USN,  Acting.  Deputy  Assistant 
Secretary  of  Defense  (Military  Personnel  6- 
Force  Management). 

PART  21— {AMENDED] 

38  CFR  Part  21,  Vocational 
Rehabilitation  and  Education  is 
amended  by  revising  (  21.5054  to  read 
as  follows: 

9  21,5054    Data*  Of  partldpatioa 

(a)  General.  An  individual  may 
participate  after  December  31, 1976.  An 
individual  was  not  eligible  for  benefits 
before  July  1. 1977.  unless  discharged 
after  January  1. 1977.  for  a  service- 
connected  condition.  The  first  date  on 
which  an  individual  on  active  duty 
enrolled  in  a  course,  courses  or  a 
program  of  education  leading  to  a 
secondary  school  diploma  or 
equivalency  certificate  may  receive 
benefits  is  subject  to  the  eligibility 
requirements  of  {  21.5040(b)  (4)  and  (5). 
(38  U.S.C  1631  (a)  and  (b);  Pub.  L  94-» 
502:  Pub.  L  96-466) 

(b)  Suspension  of  right  to  participate. 
(1)  No  individual  on  active  duty  in  the 
Aimed  Forces  may  initially  enroll  during 
the  period  begiiming  on  July  1. 1985  and 
ending  on  June  3a  196& 

(2)  An  initial  enrollment  occurs  when 
a  service  person  who  has  never 
contributed  to  the  fund — 

(i)  First  makes  a  lump  sum  payment  to 
the  fund,  or 

(ii)  First  authorizes  an  allotment  to  the 
VA  for  deposit  in  the  fund.  See  32  CFR 
59.3(b)(10).  (Pub.  L  98-525.  sec.  704) 

[FR  Doc.  65-14698  Filed  6-18-85:  8:45  am) 

BILLMO  COOC  Ua^-OI-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  SS-ITS;  RM-49081 

FM  Broadcast  Stations  In  Sioux  Falls. 
SO 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

•UiMtAilY:  Action  taken  herein  proposes 
the  allotment  of  FM  Channel  261A  to 
Sioux  Falls.  South  Dakota,  and  its 


r 
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reservation  for  noncommercial 
educational  use,  at  the  request  of  Sioux 
Falls  College.  The  Commission  also 
proposes  to  modify  the  license  of  Station 
KCFS  to  specify  Channel  261A  in  lieu  of 
its  present  Channel  211A.  The  allocation 
could  provide  Sioux  Falls  with  its  fifth 
noncommercial  educational  ser\'ice. 
DATES:  Comments  must  be  filed  on  or 
before  August  5, 1985,  and  reply 
comments  on  or  before  August  20, 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
^  FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Klass  Media  Bureau. 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4,  303,  48  Stat.,  as 
amended.  1066, 1082;  47  U.S.C.  154,  303. 

Notice  of  Proposed  Rule  Making 

In  the  matter  of  amendment  of  {  73.202(b), 
Table  of  Allotments,  FM  Broadcast  Stations. 
(Sioux  Falls,  South  Diikota)  (MM  Docket  No 
85-175,  RM-4908). 

Adopted:  May  22, 19B5. 

Released:  June  14. 1985. 

By  the  Chief,  Policy  end  Rules  Division. 

,1.  The  Commission  has  before  it  for 
consideration  the  petition  for  rule 
making  filed  by  Sioux  Falls  College, 
licensee  of  noncommercial  educational 
Station  KCFS.  Channel  21A.  Sioux  Falls. 
South  Dakota  ("KCFS").  KCFS  seeks  the 
allocation  of  Channel  261A  to  Sioux 
Falls  with  the  concomitant  modification 
of  its  hcense  to  specify  operation  on  the 
new  frequency.  The  allotment  could 
provide  the  community  with  its  fifth 
noncommercial  educational  service. 

2.  KCFS  filed  an  apphcation  to  modify 
its  Channel  211A  operation  to  Channel 
214A  at  Sioux  Falls,  fur  which  it  was 
granted  a  construction  permit  (BPED- 
830804AA).  Prior  to  KCFS  actually  going 
on  the  air  on  its  new  channel,  it  filed 
another  modification  application  to 
specify  operation  on  Channel  215A 
{BPED-840110AO)  rather  than  214A.' 
With  the  receipt  of  the  second 
modification  application,  the 
Commission  sought  clarification  from 
KCFS  as  to  its  actual  intentions.  It  was 
then  discovered  that  the  Commission 
had  misinterpreted  the  desire  of  KCFS 
which  was  to  provide  Sioux  Falls  with 
an  additional  noncommercial 


'The  application  Tor  Cliannel  215A.  which  has 
tieen  accepted  aa  a  request  for  a  new  station,  was 
given  cut-off  status  on  June  29, 1964.  Additionally. 
KCFS  has  withdrawn  Its  tpplication  for  Channel 
214A. 


educational  service  on  Channel  215A, 
not  to  relinquish  its  Channel  211A 
operation.  This  misinterpretation  was 
compounded  by  the  inadvertent 
amendment  of  the  Commission's  data 
base  records  to  reflect  the  deletion  of 
Station  KCFS  on  Channel  211A.  By  this 
time  however.  Great  Plains  Educational 
Trust  ("Great  Plains")  had  filed  an 
apphcation  for  a  new  station  on 
Channel  211A  whi|h  was  granted  cut-off 
status  on  September  24, 1984  (BPED- 
840416IL). 

3.  KCFS  states  in  its  petition  that  it 
intends  to  provide  a  second 
noncommercial  educational  service  in 
order  to  provide  the  community  with 
National  Public  Radio  programming.  To 
this  end.  KCFS  has  obtained  an  NTIA 
grant  which  would  provide  funding  for 
the  construction  of  the  second  station  on 
Channel  215A.  This  NTIA  grant  is  due  to 
expire  shortly.  Neither  application  has 
been  granted  by  the  Commission  as 
KCFS  and  Great  Trails  have  each  filed 
mutual  objections  against  each  other's 
Channel  211A  and  Channel  215A 
applications.  In  an  effort  to  resolve  the 
dispute  KCFS  and  Great  Trails  have 
entered  into  an  agreement  whereby 
KCFS  would  seek  the  allocation  of  an 
additional  noncommercial  channel  and 
the  modification  of  its  Channel  211 A 
license.  Each  would  also  withdraw  their 
mutual  objections,  thus  permitting 
eventual  grant  of  the  applications  for 
Channels  211A  and  215A. 

4.  Generally,  noncommercial 
educational  stations  operate  only  on 
channels  within  the  educationally 
reserved  portion  of  the  spectrum 
(Channels  201-220).  Exceptions  to  this 
policy  have  fallen  into  one  of  two 
categories,  either  (1)  channels  in  the 
noncommercial  band  are  not  available 
because  of  Canadian  or  Mexican 
allocations;  or,  (2)  the  use  of  the 
channels  in  the  noncommercial 
educational  band  may  result  in  potential 
interference  to  television  operations  on 
VHF  Channel  6.  See.  Comobabi. 
Arizona,  47  Fed.  Reg.  32717.  published 
July  29, 1982,  and  Burlington  and 
Newport.  Vermont.  45  R.R.  2d  788  (1979). 
In  this  instance,  neither  of  the  usual 
exceptions  apply.  KCFS  has  furnished 
us  with  an  engineering  study  showing 
that  with  the  four  currently  operating  or 
proposed  educational  stations  at  Sioux 
Falls,  as  well  as  Station  KDCR,  Sioux 
Falls.  Iowa,  and  Station  KRSW, 
Worthington.  Minnesota,  there  are  no 
other  channels  available  within  the 
noncommercial  educational  band  which 
can  be  used  in  conformance  with  our 
technical  requirements.  However,  since 
Sioux  Falls  already  has  a  number  of 
noncommercial  educational  radio 
services,  we  request  comments  on 


whether  Channel  261A  should  be 
allocated  as  a  commercial  service,  thus 
permitting  its  use  by  both  commercial 
and  noncommercial  entities,  or  whether 
it  should  be  reserved  solely  for 
noncommercial  educational  use.  We 
note  that  there  are  additional  channels 
available  in  the  commercial  band  should 
another  party  express  an  interest  in 
providing  Sioux  Falls  with  another 
commercial  service. 

5.  We  believe  the  public  interest 
would  be  served  by  proposing  to  allot 
Channel  261A  to  Sioux  Falls,  as 
requested,  and  its  reservation  forj^ 
noncommercial  educational  use.  Our 
engineering  review  shows  that  the 
channel  can  be  used  by  Station  KCFS.  at 
its  Channel  211 A  transmitter  site,  in 
compliance  with  our  minimum  distance 
separation  and  other  technical 
requirements.  We  also  propose  to 
modify  the  license  for  Station  KCFS  to 
specify  Channel  261A.  since  the 
channels  are  of  an  equivalent  class. 

PART— [AMENDED] 

§73.202    (Amended! 

6.  Accordingly,  we  propose  to  amend 
the  FM  Table  of  Allotments.  §  73.202(b) 
of  the  Commission's  Rules,  for  the 
community  listed  below,  to  read  as 
follows: 


CtiannelMo. 

Qty 

Present 

Proposed 

Sioiix  Falls  SO 

223.  228A.  243. 

223.  228A.  243. 

247.  and  284 

247,  -261*, 
and  284 

7.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  before  a  channel  will  be 
allocated. 

8.  Interested  parties  may  file 
comments  on  or  before  August  5, 1985. 
and  reply  comments  on  or  before  August 
20, 1985,  and  are  advised  to  read  the 
Appendix  for  the  proper  procedures. 
Additionally,  a  copy  of  such  comments 
should  be  served  on  the  petitioner,  as 
follows:  Lauren  A.  Colby.  Esq..  532  Pearl 
Street,  Frederick,  Maryland  21701 
(Counsel  to  petitioner). 

9.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allotments, 

§  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
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\ot  Apply  to  Rule  Making  to  Amend 
§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission  s  Rules.  46  FR  11549. 
published  February  9. 1981. 

10.  For  further  information  concerning 
this  proceeding  contact  Leslie  K. 
Shapiro,  Mass  Nfedia  Bureau,  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  e.K  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Fuderdl  Communications  Commission. 

Charles  Scbolt, 

Chief.  Policy  and  Rules  Division,  Mass  Sledia 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
Sections  4(i).  5(c)(1).  303(g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  SS  0.61,  0.204(b)  and 
0.283  of  the  Commission's  Rules,  it  is 
proposed  to  amend  the  FM  Table  of 
Assignments,  S73.202(b)  of  the 
Commissions  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposals)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 


consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  m  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

S  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable 
procedures  set  out  in  S  1.415  and  1.420  of 
the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  S  1-420  (a),  (b)  and  (c) 

of  the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  9  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street 
NW..  Washington.  D.C. 

(FR  Doc.  85-14710  Filed  5-18-85;  8:45  am) 
MUJNa  COM  mi-oi-M 


47  CFR  Part  73 

[MM  Docket  No.  83-97;  RM-423S,  RM-4428. 
RM-4881] 

FM  Broadcast  Stations  In  Moscow,  ID, 
Othello  and  Pullman,  WA 

agency:  Federal  Communications 

Commission. 

ACTtON:  Proposed  rule. 

SUMMARY:  This  action  proposes  to 
substitute  Channel  248  for  Channel  285A 
at  Pullman,  Washington,  and  to  modify 
the  license  for  Station  KQQQ-FM  in 
response  to  a  counterproposal  filed  by 
the  licensee.  Radio  Palouse,  Inc. 
DATES:  Comments  must  be  filed  on  or 
before  August  5, 1985,  and  reply 
comments  on  or  before  August  20, 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554 
FOR  FURTHER  INFORMATION  CONTACT: 
D.  David  Weston.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
The  authority  citation  For  Part  73 
continues  to  read: 

Authority:  Sees.  4.303.  48  Stat.,  as  amended, 
1066,  1082;  47  U.S.C.  154,  303. 

The  original  comment  and  reply 
comment  periods  have  expired. 
However,  since  this  Notice  was  not 
previously  published  in  the  Federal 
Register,  we  have  provided  new 
comment  and  reply  comment  periods. 
Only  new  parties  may  participate  during 
this  comment  period.  Reply  comments 
will  be  accepted  from  all  parties. 

Second  Further  Notice  of  Proposed  Rule 
Making 

In  the  matter  of  amendment  of  S  73.202(b), 
Table  of  Assignments  FM  Broadcast  Stations. 
(Moscow,  Idaho,  Othello*  and  Pullman. 
Washington)  (MM  Docket  No.  83-97.  RN<- 
4235,  RM-442a,  RM-4B81). 

Adopted:  February  11, 1985. 

Released:  February  28, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Further  Notice  of 
Proposed  Rule  Making.  49  FR  11858. 
published  March  28. 1984,  proposing  the 
substitution  of  Class  C  FM  Channel  291 
for  Channel  280A  at  Moscow,  Idaho.* 


'  The  comirunity  hai  been  added  to  the  caption. 

•The  proceeding  was  initiated  by  the  Notice  of 
Proposed  Ruin  Making.  48  FR  8503.  published  March 
1. 1983.  proposing  the  assignment  of  Channel  258  to 
Pullmnn.  Washington.  Comments  in  response  to  the 
Notice  were  filed  by  KRPL  inc.  ("KRPL") 
counterproposing  that  Channel  258  l>e  substituted 

'    Coniimwd 
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Comments  in  response  to  the  Further 
Notice  were  filed  by  Radio  Palouse,  Inc. 
("Radio  Palouse")  requesting  the 
substitution  of  Channel  291  for  Channel 
285A  at  Pullman,  Washington,  to  permit 
it  to  upgrade  its  facilities  for  Station 
KQQQ-FM.  Pullman.*  Since  Channel  291 
cannot  be  assigned  to  both  communities 
due  to  the  mileage  separation 
requirements,  the  Commission  staff 
determined  that  Channel  248  could  be 
assigned  to  Pullman,  Washington,  to 
resolve  the  conflict.  This  channel 
assignment  will  require  a  substitution  of 
channels  at  Othello,  Washington. 

2.  In  conformity  with  Commission 
precedent,  it  is  necessary  to  issue  this 
Second  Further  Notice  to  allow 
interested  parties,  including  Radio 
Palouse  an  opportunity  to  express  an 
interest  in  Channel  248  at  Pullman, 
Washington,  and  also  to  permit  the 
proposed  substitution  of  channels  at 
Othello.  The  Further  Notice  did  not 
provide  this  opportunity  because  it  only 
pertained  to  Channel  291,  Moscow. 
Idaho.  In  a  separate  action,*  the 
Commission  has  assigned  Channel  291 
to  Moscow,  Idaho,  as  a  substitution  for 
Channel  280A  and  modified  the  hcense 
for  Station  KRPL-FM,  accordingly. 

3.  Channel  248  can  be  assigned  to 
Pullman,  Washington,  in  conformity 
with  the  minimum  distance  separation 
requirements  of  S  73.207  with  a  site 
restriction  6.4  miles  south  to  avoid  short 
spacing  to  Station  KllQ-FM.  Channel 
251,  Spokane,  Washington.  As 
mentioned  previously,  the  assignment  of 
Channel  248  to  Pullman,  Washington, 
must  also  be  accompanied  by  the 
substitution  of  Channel  242A  for  unused 
Channel  249A  at  Othello.  Washington.* 


fur  Channel  280A  at  Moscow.  Idaho.  In  pennit  it  lo 
upgrade  it>  facilities  for  Station  KRPl,-FM  (Oloscow. 
The  Commission  determined  that  Channel  291  could 
l>e  assigned  to  Moscow  and  issued  the  Further 
Notte^propoting  the  assignment  and  modification 
of  KRPL's  license.  In  a  separate  action,  it  issued  the 
Firsl  Report  and  Ortier.  49  FR  11630.  published 
March  27. 1984.  assigning  Channel  258  to  Pullman. 
Washington. 

'Radio  Palouse  suggested,  in  order  to  aviod 
conflict  with  Moscow,  Idaho,  proposal,  that  Channel 
282  could  be  substituted  at  Pullman.  Washington. 
However,  that  channel  would  be  short-spaced  to 
Channel  282.  Wallace,  Idaho,  for  which  an 
application  Is  pending. 

•  See  Second  Report  and  Order.  50  FR  4220. 
published  January  30, 198S. 

'The  substitution  of  Channel  242A  at  Othello. 
Washington,  does  not  provide  for  the  16  kilometer 
(10  mile)  buffer  zone  permitted  to  Station  KOZE- 
FM,  Lewislon,  Idaho.  However,  since  this 
proceeding  was  begun  before  Marph  1, 1984.  this 
protection  need  not  be  afforded.  See  Memorandum 
Opinion  and  Order.  BC  Docket  No.  80-90,  49  FR 
10260,  March  20, 1964. 


Both  the  assignment  of  Channel  248  to 
Pullman,  Washington,  and  the 
substitution  of  Channel  242A  at  Othello, 
Washington,  require  the  concurrence  of 
the  Canadian  government  since  both 
communities  are  within  320  kilometers 
(200  miles)  of  the  U.S.-Canada  border. 

4.  In  accordance  with  our  established 
policy,  we  shall  also  propose  to  modify 
the  license  of  Station  KOQO-FM  to 
specify  operation  on  Channel  248, 
Pullman.  Washington.  In  the  past, 
modification  could  not  be  implemented 
if  another  party  expressed  an  interest  in 
the  proposed  assignment.  See  Cheyenne. 
Wyoming.  62  F.CC.  2d  63  (1976)  and 
Modification  of  FM  Station  Licenses.  48 
FR  55585,  published  December  14, 1983. 
However,  the  Commission's  recent 
action  in  MM  Docket  83-1 148*  provides 
for  the  modification  of  an  existing 
station's  license  in  rule  making  if  an 
additional  channel  of  equal  class  is 
available  to  satisfy  the  stated  interests 
of  other  parties.  Class  C  FM  Channel  258 
is  assigned  to  Pullman,  Washington,  and 
is  currently  unoccupied  and  available 
for  application  by  other  interested 
parties.' We  shall,  therefore,  in 
accordance  with  this  new  policy, 
propose  to  assign  Channel  248  and  to 
modify  the  license  of  Station  KOQO-FM 
to  specify  operation  on  that  channel 
since  there  is  now  an  opportunity  for 
other  interested  parties  to  apply  for  an 
equivalent  class  of  channel  in  this 
community. 

PART  73— [AMENDED] 

§  73.202    (Amended] 

5.  In  view  of  the  above  and  the  stated 
need  for  a  second  widecoverage  area 
FM  station  at  Pullman.  Washington,  the 
Commission  proposes  to  amend  the 
Table  of  FM  Allotments.  S  73.202(b)  of 
the  Rules,  with  respect  to  the  following 
communities. 


City 

Present 

Proposed 

oitmio  WA 

249A.           

242A 

Pullman.  WA 

258.  and  2eSA_. 

248,  and  258. 

The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 


'Report  and  Order.  MM  Docket  83-1148.  49  FR 
34007,  published  August  28, 1964. 

'One  application  is  currently  on  file  by  P-N-P 
Broadcasting.  File  No  BPH  B410091C.  The  deadline 
for  filing  application  for  Channel  258,  Pullman, 
Washington,  is  February  28, 1985. 


7.  Interested  parties  may  file 
comments  on  or  before  August  5, 1985, 
and  reply  comments  on  or  before  August 
20, 1985.  and  are  advised  to  read  the 
Appendix  for  the  proper  procedures. 
Additionally,  a  copy  of  such  comments 
should  be  served  on  the  petitioners,  or 
their  counsel  or  consultant,  as  follows: 
John  E.  Fiorinilll,  Esq.,  Pepper  & 
Corazzini,  700  Montgomery  Building, 
Washington,  D.C.  20554  (Counsel  to 
Radio  Palouse,  Inc.) 

8.  The  Commisson  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  Table  of  FM  Allotments, 

§  73.202(b)  of  the  Commission's  Rules. 
See  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  To  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission 's  Rules.  46  FR  11549, 
published  February  9, 1981. 

9.  For  further  information  concerning 
this  proceeding,  contact  D.  David 
Weston,  Mass  Media  Bureau.  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 
Federal  Communications  Commission. 
Charles  Schott, 

Chief  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
Sections  4(i),  5(d)(1),  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §§  0.61,  0.204(b) 
.  and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  §  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 


25434 Federal  Register  /  Vol.  50,  No.  118  /  Wednesday.  |une  19.  1985  /  Proposed  Rules 


UMI 


2.  Showings  Required  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Ru/e  Making  to 
which  this  Appendix  is  attached. 
Proponenl(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channeai  if  it  is  allotted  and.  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

S  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s]  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  of  filing  initial, 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
m^y  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Sfr\'ice.  Pursuant  to  applicable 
procedures  set  out  in  85  1-415  and  1.420 
of  the  Commission's  rules  and 
regulations,  interes'ed  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(3)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
serxice.  (See  $  1.420  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  S  1420  of  the 
Commission's  Rules  and  Regulations,  an 


original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters.  1919  M  Street, 
NW.,  Washington.  D.C. 

[FR  Doc.  83-14711  Filed  6-lft-«5;  845  am) 
nUJNQ  COOE  mi-oi-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

46CFRCh.  18 

NASA  Implementation  of  ttte  Federal 
Acquisition  Regulation  (FAR);  NASA 
Federal  Acquisition  Regulation 
Supplement  (NASA/FAR  Supplement) 

AQENCY:  NASA  Office  of  Procurement. 

Procurement  Policy  Division. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  invites  written 
comments  on  a  NASA  proposal  to 
amend  the  NASA  Federal  Acquisition 
Regulation  Supplement.  Ch.  18  of  the 
Federal  Acquisition  Regulations  System 
in  Title  48  of  the  Code  of  Federal 
Regulations.  These  changes  consist  of  a 
number  of  miscellaneous  revisions.  The 
proposed  changes  are  available  for 
review  and  comment. 
DATE:  Coronients  are  due  not  later  than 
July  19, 1085. 

ADDRESS:  Requests  for  copies  of  the 
proposal  and  comments  should  be 
addressed  to  N.^SA  Headquarters. 
Office  of  Procurement.  Procurement 
Policy  Division  (Code  HP).  Washington. 
DC.  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
W.A.  Greene,  Procurement  Policy 
Division  (Code  HP).  Office  of 
Procurement.  NASA  Headquarters. 
Washington.  DC.  20548.  Telephone:  202- 
453-2119. 
SUPPLfMENTARY  INFORMATION: 

Background 

In  summary,  the  proposed  changes  are 
(1)  pr«?scribing  the  Approval  of  Contract 
clause;  (2)  delegating  authority  to 
exclude  a  particular  source;  (3) 
clarifying  use  of  Cost  of  Money  clauses; 
(4)  awarding  multiyear  service  contracts 
within  the  United  States;  (5)  restoring 
previous  NASA  Procurement  Regulation 
coverage  on  construction  IFB's. 
inadvertantly  omitted  from  the  NASA 


FAR  Supplement;  (6)  expanding  use  of 
value  engineering  to  cover  certain 
production-type  contracts;  (7) 
establishing  procedures  for  use  of 
government  discount  passenger  airfares 
by  certain  cost  reimbursement 
contractors;  (8)  revising  progress 
payments  in  conformity  with  the  Prompt 
•Payment  Act;  (9)  providing  for  optional 
application  of  Source  Evaluation  Board 
procedures  to  procurements  subject  to 
the  Federal  Information  Resources 
Management  Regulation  (FIRMR);  (10) 
implementing  the  FIRMR  by  referencing 
it  in  the  NASA  FAR  Supplement. 

Impact 

The  Director.  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14. 1984.  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  Items  1-7, 
above,  fall  in  this  category.  NASA 
certifies  that  these  regulations  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq). 

Items  8-10  above,  were  forwarded  to 
OMB  for  review  on  May  9. 1985.  May  29. 
1985,  and  May  31. 1985.  respectively,  in 
accordance  with  OMB  Bulletin  85-7. 
December  14. 1984  and  Executive  Order 
12291.  The  reviews  have  been 
concluded  NASA  has  determined  that 
these  rules  are  not  major  rules  for  the 
purposes  of  Executive  Order  12291. 
dated  February  17, 1981.  because  they 
are  not  likely  to  result  in  an  annual 
eR'ect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  to 
consumers  or  others;  or  significant 
adverse  effects.  NASA  has  based  all 
administrative  decisions  underlying 
these  rules  on  adequate  information 
concerning  the  need  for,  and 
consequences  of.  these  rules;  has 
determined  that  the  potential  benefits  to 
society  from  the  rules  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

The  above  rules  provide  uniformity 
with  other  Federal  agcncies^nd  reduce 
the  administrative  impact  on  bidders  as 
set  forth  in  OFPP  Policy  Letter  83-2. 

List  uf  Subjects  in  48  CFR  Ch.  18 

NASA  Federal  Acquisition  Regulation 
Supplement.  Government  procurement. 

S.|.  Evans. 

Assistant  Administrator  for  Procurement. 

IFR  Doc.  85-14619  Filed  6-18-85;  8:45  am) 
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This  section   of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petyiions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Citizens'  Advisory  Committee  on  Equal 
Opportunity;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  committee  meeting: 

Name:  Citizens'  Advisory  Committee  on 
Equal  Opportunity. 

Date:  August  5-8. 1985. 

Place:  Delaware  State  College,  Dover. 
Delaware. 

Time:  9:00  am— 5:00  pm. 

Purpose: 
—Advise  the  Secretary  on  the  effectiveness 

of  compliance  program  directives: 
— Review  all  aspects  of  the  Department's 

policies,  practices  and  procedures  on  equal 

opportunity; 
—Recommend  changes  in  Department  rules. 

regulations  and  orders  to  assure  USDA 

activities  are  free  from  discrimination; 

Additionally,  will  specifically  focus  on: 
— USDA,and  1890  land  grant  institutions' 

responsibilities  to  each  other 
—The  Secretary's  Five  Point  Management 

Plan; 
—Budget  issues  affecting  USDA/equal 

opportunity; 
— Outreach/visibility  efforts  in  equal 

opportunity  that  can  be  initiated  by  the 

Committee  members. 

The  meeting  is  open  to  the  public. 
Persons  may  participate  in  the  meeting 
as  time  and  space  permit.  Persons  who 
wish  to  address  the  Committee  at  the 
meeting  or  who  wish  to  file  written 
comments  before  or  after  the  meeting 
should  contact:  Lawrence  Bembry. 
Associate  Director.  Equal  Opportunity, 
Office  of  Advocacy  and  Enterprise.  U.S. 
Department  of  Argiculture,  201 14th 
Street.  SW..  Room  2305  Auditors  Bldg.. 
Washington.  D.C.  20250.  (202)  447-5681. 


Written  statements  may  be  submitted 
until  Ausust  23. 1985. 
Lawrence  Bembry. 

Associate  Director.  Federal  Opportunity 
Office  of  Advocacy  and  Enterprise. 
[FR  Doc.  85-14670  Filed  6-18-85;  8:45  am) 

BILLING  CODE  M10-8S-M 


CIVIL  RIGHTS  COMMISSION 

Minnesota  Advisory  Committee; 
Agenda  for  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  planning  meeting  of  the 
Minnesota  Advisory  Committee  to  the 
Commission  will  convene  at  6:00  p.m. 
and  adjourn  at  9:00  p.m.  on  July  8. 1985, 
in  the  Mount  Zion  Temple.  1300  Summit 
Avenue.  Board  Room.  Saint  Paul. 
Minnesota.  The  purpose  of  the  meeting 
is  to  discuss  current  activities,  schedules 
future  meetings  and  plan  Committee 
projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Talmadge  L. 
Bartelle  or  Clark  G.  Roberts,  Director  of 
the  Midwestern  Regional  Office  at  (312) 
353-7371. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  DC,  June  13. 1985. 
Bert  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 
[FR  Doc.  85-14758  Filed  6-18-85;  8:45  am) 

BILUNG  COOe  633S-01-M 


Missouri  Advisory  Committee;  Agenda 
for  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Missouri  Advisory 
Committee  to  the  Commission  will 
convene  at  6:00  p.m.  and  adjourn  at 
10:00  p.m.  on  July  18, 1985,  and  convene 
at  9:00  a.m.  and  adjourn  at  1:00  p.m.  on 
July  19, 1985,  at  the  Cleveland 
Apartments  Community  Room,  801  N. 
Oates— P.O.  Box  503,  Hayti,  Missouri. 
The  purpose  of  the  meeting  is  to  develop 
program  plans  and  conduct  a  community 
forum  on  civil  rights  issues  in  Hayti  and 
Hayti  Heights  area. 


Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Melvin 
Jenkins,  Director  of  the  Central  States 
Regional  Office  at  (816)  374-5253. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  DC.  June  13. 1985. 
Bert  Silver 

Assistant  Staff  Director  for  Regional 
Programs. 
[FR  Doc.  85-14759  Filed  6-18-85;  8:45  am) 

BILUNG  CODE  633S-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Management-Labor  Textile  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Management-Labor 
Textile  Advisory  Committee  will  be  held 
on  July  11. 1985. 1:00  p.m..  Herbert  C. 
Hoover  Building,  Room  6802, 14th  Street 
and  Constitution  Avenue,  NWa 
Washington,  D.C.  20230.  (The  Committee 
was  established  by  the  Secretary  of 
Commerce  on  October  18, 1961  to  advise 
Department  officials  of  the  effects  on 
import  markets  of  cotton,  wool  and  man- 
made  fiber  textile  and  apparel 
agreements). 

General  Session:  1:00  p.m.  Review  of 
import  trends,  international  activities, 
report  on  conditions  in  the  market,  and 
other  business. 

Executive  Session:  2:00  p.m. 
Discussion  of  matters  properly  classified 
under  Executive  Order  12356  (3  CFR 
Part  166  (1982)  and  listed  in  the  5  U.S.C. 
552b(c)  (1)  and  (9). 

The  general  session  will  be  open  to 
the  public  with  a  limited  number  of 
seats  available.  A  notice  of 
Determination  to  close  meetings  or 
portions  of  meetings  to  the  public  on  the 
basis  of  5  U.S.C.  552b  (c)(1)  and  (c)(9) 
has  been  approved  in  accordance  with 
the  Federal  Advisory  Committee  Act.  A 
copy  of  the  notice  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility  Room  6626,  U.S.  Department  of 
Commerce  (202)  377-3031. 

For  further  information  or  copies  of 
the  minutes  contact  Helen  L  LeGrande 
(202)  377^217. 
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Dal.'J  Iiipp  !3.  1985 
Walter  C.  Lenahan. 

D-.'puty  Asi;  stent  Secretary  for  Textiles  and 
Apparel. 
[FR  Doc.  85-1 1662  Filed  6-18-85:  8:45  am) 

BIU.IMQ  COOC  3»10-(m-M 


The  MCTL  Implementatton  Tectinical 
Advisory  Committee;  Partially  Closed 
Meeting 

A  rr.Pt'tng  of  the  MCTL 
Implementation  Technical  Advisory 
Committee  will  be  held  July  10. 1385. 
9:r^.O  a.m..  Herbert  C.  Hoover  Building, 
Room  52.30. 14fh  Street  and  Constitution 
Avenue.  \\V..  Washington.  DC  The 
Conpniiltee  advises  and  assists  the 
Olfice  of  Export  Administration  in  the 
implementation  of  the  Military  Crilicul 
Technologies  List  (MCTL)  into  the 
E.xport  Ad.miii  stration  Regulations  and 
pruvidc  for  continuing  re\iew  to  update 
Ihe  Regultjtions  as  needtd. 

Agenda 

1.  Introduction  of  members  and  guests. 

2.  Opening  remarks  by  the  Acting 
Chairman. 

3  Comments  on  Part  379.3  (GTD.\/ 
Si:ientific  Communications)  of  the 
Export  Administration  Regulations. 

4.  .New  Business. 

Execv.tive  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
Ihe  meeting. 

The  Assistant  Secretary*  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  19, 
1985,  pu-s!i<jnt  to  Section  10(d)  of  the 
Federal  Advisory  Commi!!-  e  Act,  as 
amended  by  Section  5(c]  of  the 
Government  In  The  Sunshine  Act,  Pub. 
L.  94-4<».  that  the  matters  to  be 
discussed  in  the  Executive  Session 
should  exempt  from  the  provisions  of 
the  Federal  Advisory  Committee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(( )(!) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 


avdilaMe  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U  S.  Department  of  Commerce. 
Telephone:  (202)  377-4217.  For  further 
information  or  copies  of  the  minutes 
contact  lesse  M.  Bratfon  202-377-2583. 

Ddleil:  lane  13.  19fl5 

Margaret  A.  Cumejo. 

Acti:;g  Director.  Technical Prosrams  Sfnff. 
O^'ire  of  E\pnrt  AitminiHrutitm. 

|FR  Di>r  8.VH6,-%8  Fil.-d  6-18-85:  8:45  am] 
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Foreign  Availability  Subcommittee  of 
the  Computer  Peript^erals, 
Components  and  Related  Test 
Equipment  Technical  Advisory 
Committee;  Open  Meeting 

A  meeting  of  the  Foreijjn  Availability 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  July  9.  1965.  9  :W  am.,  the  Federal 
Building,  Room  2007.  450  Golden  Gate 
Avenue.  San  Francisco.  CA.  The  Foreign 
Availability  Subcommittee  was  formed 
to  ascertain  if  certain  kinds  of 
equipment  are  available  in  non-COCOM 
and  Communist  countries,  and  if  such 
equipment  is  available,  then  to  ascertain 
if  it  is  technically  the  same  or  similar  to 
that  available  elsewhere. 

Agenda 

1.  Opening  remarks  by  the  Committee 
Chairman. 

2.  Additional  remarks  by  the 
Subcommittee  Chairman. 

3.  Remarks  relating  to  the  Fjjreign 
Availability  Assessment  Division  of  the 
Department  of  Commerce. 

4.  Input  from  the  public  on  equipm.ent 
that  may  qualify  for  foreign  availability 
claims. 

5.  Selection  of  an  equipment  area  by 
the  Computer  Peripherals  TAC  to 
provide  information  regarding  foreign 
availability. 

6.  General  discussion  period. 

7.  Action  items  underway. 

8.  Action  items  due  at  next  meeting. 

The  meeting  will  be  open  to  the  public 
and  a  limited  number  of  seats  will  be 
available.  To  the  extent  time  permits, 
members  of  the  public  may  present  oral 
statements  to  the  Committee.  W'riften 
statements  may  be  submitted  at  any 
time  befofc  or  after  the  meeting. 

For  further  information  or  copies  of 
the  minutes  telephone  202-377-2583. 


T 


Ddle.l:  June  13,  1985. 
Margaret  A.  Comejo, 

Acting  Director.  Technical  Programs  Staff. 
Office  of  Export  .Administrotion. 
|FR  Doc.  85-14659  Filed  6-18-85;  8:45  ami 
MLLINO  COOC  M10-DT-M 


Computer  Peripherals,  Components 
and  Related  Test  Equipment  Technical 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  Computer 
Peripherals.  Components,  and  Related 
Test  Equipment  Technical  Advisory 
Committee  will  be  held  July  10. 1985,  at 
1.00  p.m..  the  Federal  Building,  Room 
2007.  ACtO  Golden  Gate  Avenue,  San 
Francisco.  CA.  The  Committee  advises 
the  Office  of  Export  Administration  with 
respect  to  technical  questions  which 
affect  the  le\  el  of  export  controls 
applicable  to  computer  peripherals, 
components  and  related  test  equipment 
or  technology. 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Report  on  membership  by  the 
Chairman  and  a  request  for  nominations 
for  committee  membership. 

4.  Develop  a  plan  for  collecting 
industry  input  for  items  that  need 
changing  on  the  Commodity  Control  List 

5.  Report  of  the  meeting  of  the  TAC 
Chairmen. 

6.  Discussion  of  the  impact  of  the 
latest  changes  in  the  Distribution 
License. 

7.  Report  of  the  Foreign  Availability 
Subcommittee  meeting  held  on  July  10, 
1985. 

8.  Develop  an  agenda  for  the 
September  meeting. 

Executive  Session 

9.  Discussions  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  «trategic  criteria 
related  thereto. 

The  general  session  will  be  open  to 
the  public  with  a  limited  number  of 
seats  available.  A  Notice  of 
Determination  to  close  meetings  or 
portions  of  meeting  of  the  Committee  to 
the  public  on  the  basis  of  5  U.S.C. 
552b(c)(l)  was  approved  on  February  6. 
1984,  in  accordance  with  the  Federal 
Advisory  Committee  Act.  A  copy  of  the 
Notice  is  available  for  public  inspection 
and  copying  in  the  Central  Reference 
and  Records  Inspection  Facility.  Room 
6628  U.S.  Department  of  Commerce. 
(202)  377-4217. 
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For  further  information  or  copies  of 
the  minutes  call  (202)  377-2583. 

Dated:  June  3. 1985. 
Margaret  A.  Comejo, 

Acting  pirector.  Technical  Programs  Staff. 
,  Officeof  Export  Administration. 

IFRDoc  85-14660  Filed  6-18-85:  8:45  am) 

BIUJNO  CODE  3S10-0T-M 


Telecommunications  Equipment 
Technical  Advisory  Committee;  Closed 
Meeting 

A  meeting  of  the  TeiecommunicatioriS 
Equipment  Technical  Advisory 
Committee  will  be  held  July  9, 1985.  at 
9:30  a.m..  Herbert  C.  Hoover  Building, 
Room  B841, 14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  D.C.  The 
Committee  advises  the  Office  of  Export 
Administration  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to 
telecommunications  equipment  or 
technology. 

The  Committee  will  meet  only  in 
executive  session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

A  Notice  of  Determination  to  close 
meetings  or  portions  of  meetings  of  the 
Committee  to  the  public  on  the  basis  of  5 
U.S.C.  552b{c)(l)  was  approved  on 
February  6, 1984.  in  accordance  with  the 
Federal  Advisory  Committee  Act. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce, 
telephone:  (202)  377-4217. 

For  further  information  call  Jess  M. 
Bratton  (202)  377-2583. 

Ddted:  )une  13. 1985. 
Margaret  A.  Comejo. 

Acting  Director.  Technical  Programs  Staff, 
Office  of  Export  Administration. 
|FR  Doc.  85-14661  Filed  6-18-85:  8:45  am) 

BILUNO  COOE  3S10-OT-M 


Electronic  Instrumentation  Technical 
Advisory  Committee;  Partially  Closed 
Meeting 

The  Electronic  Instrumenlation 
Technical  Advisory  Committee  was 
initially  established  on  October  23. 1973, 
and  rechartered  on  January  5, 1984,  in 
accordance  with  the  Export 
Administration  Act  of  1979  and  the 
Federal  Advisory  Committee  Act. 

Time  and  place:  July  11, 1985  at  9:30 
a.m..  Herbert  C.  Hoover  Building.  Room 
Bftil.  14th  and  Constitution  Avenue 


NW.,  Washington,  D.C.  The  meeting  will 
continue  to  its  conclusion  on  July  12. 
1985,  in  Room  3407.  the  Herbert  C. 
Hoover  Building. 

Agenda 

1.  Introduction  of  members  and  guests. 

2.  Opening  remarks  by  the  Chairman. 

3.  Presentation  of  papers  or  comments 
by  the  public.  *V 

4.  Discussion  of  the  new  Distribution 
License  regulations  as  published  in  the 
Federal  Register  May  24. 1985. 

5.  Discussion  of  embeded  computers/ 
microprocessors  (CCL 1565). 

6.  Discussion  of  issues  related  to 
foreign  evailability. 

7.  Plan  for  achieving  membership 
recruitment  goals  (especially  in  ATE  and 
laser  areas). 

8.  Plan  for  achieving  decontrols  of 
low-end  technology. 

Executive  Session 

9.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  6, 
1984,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  by  section  5(c)  of  the 
Government  In  The  Sunshine  Act,  Pub. 
L.  94-409,  that  the  matters  to,be 
discussed  in  the  executive  sessions 
should  be  exempt  from  the  provisions  of 
the  Federal  Advisory  Committee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
executive  session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552(c)(1) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce. 
Telephone:  202-377^117.  For  further 
information  or  copies  of  the  minutes 
contact  Jess  M.  Bratton  202-377-2583. 


Dated:  June  14, 1985. 
Margaret  A.  Coraejo, 

Acting  Director,  Technical  Programs  Staff, 
Office  of  Export  Administration. 

[FR  Doc.  85-14731  Filed  6-18-85:  8:45  am] 
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[C-351-0211 

Certain  Carbon  Steel  Products  From 
Brazil;  Intention  To  Review  and 
Preliminary  Results  of  Changed 
Circumstances  Administrative  Review 
and  Tentative  Determination  To 
Revoke  Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  intention  to  review 
and  preliminary  results  of  changed 
circumstances  administrative  review 
and  tentative  determination  to  revoke 
counter\'ailing  duty  order. 

summary:  The  Department  of 
Commerce  has  received  information 
which  shows  changed  circumstances 
sufficient  to  warrant  an  administrative 
review,  under  section  751(b)(1)  of  the 
Tariff  Act.  of  the  countervailing  duty 
order  on  certain  carbon  steel  products 
from  Brazil.  The  review  covers  the 
period  from  October  1. 1984.  The 
petitioners  and  the  other  domestic 
interested  party  to  this  proceeding  have 
notified  the  Department  that  they  are  no 
longer  interested  in  the  countervailing 
duty  order.  These  affirmative  statements 
of  no  interest  provide  a  reasonable  basis 
for  the  Department  to  revoke  the  order. 
Therefore,  we  intend  to  revoke  the 
order.  In  accordance  with  the 
petitioners*  notifications,  the  revocation 
will  apply  to  all  certain  carbon  steel 
products  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
October  1, 1984.  Interested  parties  are 
invited  to  comment  on  these  preliminary 
results  and  tentative  determination  to 
revoke. 

EFFECTIVE  DATE:  October  1, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Clarke  or  Al  Jemmott,  Office  of 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington  D.C.  20230; 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  22. 1984.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
25655)  a  countervailing  duty  order  on 
certain  carbon  steel  products  from 
Brazil. 


25438 


Federal  Register  /  Vol.  50.  No.  118  /  Wednesday.  |une  19.  1985  /  Notices 


UMI 


In  letters  dated  May  1. 1985  and  May 
21, 1985.  the  United  States  Steel 
Corporation.  Republic  Steel  Corporation. 
Inland  Steel  Company.  Jones  &  Laughlin 
Incorporated.  National  Steel 
Corporation,  and  Cyclops  Corporation, 
the  petitioners  in  this  proceeding, 
informed  the  Department  that  they  were 
no  longer  interested  in  the  order  and 
stated  their  support  of  revocation  of  the 
order.  The  Department  received  a 
similar  letter  from  the  other  domestic 
interested  party  to  the  proceeding, 
Bethlehem  Steel  Corporation.  Under 
section  751  of  the  Tariff  Act  of  1930 
("The  Tariff  Act"),  the  Department  may 
revoke  a  countervailing  duty  order  that 
is  no  longer  of  interest  to  domestic 
interested  parties. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  Brazilian  hot-rolled  carbon 
steel  plate  in  coil,  hot-rolled  carbon  steel 
sheet,  and  cold-rolled  carbon  steel 
sheet.  Such  merchandise  is  currently 
classiHable  under  items  607.6610. 
607.6710,  607.6720.  607.6730.  607.6740. 
607.8320.  607.8342.  607.8350.  607.8355, 
and  607.8360  of  the  Tariff  Schedules  of 
the  United  States  Annotated.  The 
review  covers  the  period  from  October 
1. 1984. 

Preliminary  Results  of  the  Review  and 
Tentative  Detennination        ^ 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
domestic  interested  parties'  affirmative 
statements  of  no  interest  in  continuation 
of  the  countervailing  duty  order  on 
certain  carbon  steel  products  from  Brazil 
provide  a  reasonable  basis  for 
revocation  of  the  order.  In  light  of  the 
October  1, 1984.  effective  date  for 
revocation  requested  by  the  petitioners, 
there  is  good  cause  (as  required  by 
section  751(b)(2)  of  the  Tariff  Act)  to 
conduct  this  review  at  this  time. 

Therefore,  we  tentatively  determine  to 
revoke  the  order  on  this  product 
effective  October  1. 1984.  We  intend  to 
instruct  the  Customs  Service  to  proceed 
with  liquidation  of  all  unliquidated 
entries  of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  1. 1984. 
without  regard  to  countervailing  duties 
and  to  refund  any  estimated 
countervailing  duties  collected  with 
respect  to  those  entries.  The  current 
requirement  for  a  cash  deposit  of 
estimated  countervailing  duties  will 
continue  until  publication  of  the  final 
results  of  this  review. 

This  notice  does  not  cover 
unliquidated  entries  of  certain  carbon 
steel  products  from  Brazil  which  were 


entered,  or  withdrawn  from  warehouse, 
for  consumption  prior  to  October  1, 1984, 
and  which  were  not  covered  in  a  prior 
administrative  review.  The  Department 
will  cover  any  such  entries  in  a  separate 
review,  if  one  is  requested. 

Interested  parties  may  submit  written 
comments  on  these  premilinary  results 
and  tentative  determination  to  revoke 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  five 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  45 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  The 
Department  will  publish  the  final  results 
of  the  review  and  its  decision  on 
revocation,  including  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing. 

This  intention  to  review,  preliminary 
results  of  administrative  review, 
tentative  determination  to  revoke,  and 
notice  are  in  accordance  with  sections 
751  (b)  and  (c)  of  the  Tariff  Act  (19 
U.S.C.  1675(b).  (c))  and  55355.41  and 
355.42  of  the  Commerce  Regulations  (19 
CFR  355.41.  355.42). 

Dated:  ]une  13. 1985. 
Alan  F.  Holmer. 

Deputy  Assistant  Secretary.  Import 

Administration. 

[FR  Doc.  85-14729  Filed  6-18-85:  8:45  am) 
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(C-351-403) 

Oil  Country  Tubular  Goods  From 
Brazil;  Intention  To  Review  and 
Preliminary  Results  of  Changed 
Circumstances  Administrative  Review 
and  Tentative  Determination  To 
Revoke  Countervailing  Duty  Order 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  Intention  to  review 
and  preliminary  results  of  changed 
circumstances  administrative  review 
and  tentative  determination  to  revoke 
countervailing  duty  order. 

summary:  The  Department  cf 
Commerce  has  received  information 
which  shows  changed  circumstances 
sufficient  to  warrant  an  administrative 
review,  under  section  751(b)(1)  of  the 
Tariff  Act.  of  'he  countervailing  duty 
order  on  oil  country  tubular  goods  from 
Brazil.  The  review  covers  the  period 
from  October  1. 1984.  The  petitioners 
and  other  domestic  interested  parties  to 
this  proceeding  have  notified  the 
Department  that  they  are  no  longer 
interested  in  the  countervailing  duty 


order.  These  affirmative  statements  of 
no  interest  from  domestic  interested 
parties  provide  a  reasonable  basis  for 
the  Department  to  revoke  the  order. 
Therefore,  we  tentatively  determine  to 
revoke  the  order.  In  accordance  with  the 
petitioners'  notifications,  the  revocation 
will  apply  to  all  oil  country  tubular 
goods  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
October  1. 1984. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  tentative  determination  to  revoke. 

EFFECTIVE  DATE:  October  1, 1984. 
FOR  FURTHER  INFORMATION  CONTACT. 

Peggy  Clarke  or  Al  )emmott.  Office  of 
Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  Washington.  DC.  20230; 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION:  . 

Background 

On  February  7, 1985,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (50 
5286)  a  countervailing  duty  order  on  oil 
country  tubular  goods  from  Brazil. 

The  petitioners.  Lone  Star  Steel 
Company.  CF&I  Steel  Corporation,  and 
LTV  Corporation,  and  other  domestic 
interested  parties,  U.S.  Steel 
Corporation.  Babcock  &  Wilcox,  and 
Armco.  informed  the  Department  that 
they  were  no  longer  interested  in  the 
order  and  stated  their  support  of 
revocation  of  the  order.  Under  section 
751  of  the  Tariff  Act  of  1930  ("the  Tariff 
Act"),  the  Department  may  revoke  a 
countervailing  duty  order  that  is  no 
longer  of  interest  to  domestic  interested 
parties. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  oil  country  tubular  goods 
currently  classifiable  under  items 
610.3216.  610.3219,  610.3233,  610.3242. 
610.3243,  610.3249.  610.3252,  610.3254. 
610.3256,  610.3258,  610.3262,  610.3264. 
610.3721,  610.3722,  610.3751,  610.3925, 
610.3935,  610.4025.  610.4035,  610.4225. 
610.4235,  610.4325,  610.4335.  610.4942, 
610.4944,  610.4954,  610.4955.  610.4956. 
610.4957,  610.4966,  610.4967,  610.4968, 
610.4969.  610.4970.  610.5221,  610.5222. 
610.5234,  610.5240,  610.5242.  610.5243. 
and  610.5244  of  the  Tariff  Schedules  of 
the  United  States  Annotated.  The 
review  covers  the  period  from  October 
1, 1984. 

Preliminary  Results  of  the  Review  and 
Tentative  Determination 

As  a  result  of  our  review,  we 
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preliminary  determine  that  the  domestic 
interested  parties'  affirmative 
statements  of  no  interest  in  continuation 
of  the  countervailing  duty  order  on  oil 
country  tubular  goods  from  Brazil 
provideia  reasonable  basis  for 
revocation  of  the  order.  In  light  of  the 
October  1, 1984  effective  date  for 
revocation  requested  by  the  domestic 
parties,  there  is  good  cause  (as  required 
by  section  751(b)(2)  of  the  Tariff  Act)  to 
conduct  this  review  at  this  time. 

Therefore,  we  tentatively  determine  to 
revoke  the  order  on  oil  country  tubular 
goods  from  Brazil  effective  October  1. 
1984.  We  intend  to  instruct  the  Customs 
Service  to  proceed  with  liquidation  of  all 
unliquidated  entries  of  this  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  October  1. 
1984.  without  regard  to  countervailing 
duties  and  to  refund  any  estimated 
countervailing  duties  collected  with 
rospect  to  those  entries.  The  current 
requirement  for  a  cash  deposit  of 
estimated  countervailing  duties  will 
c  ontinue  until  publication  of  the  final 
results  of  this  review. 

This  notice  does  not  cover 
unliquidated  entries  of  oil  country 
tubular  goods  from  Brazil  which  were 
entered,  or  withdrawn  from  warehouse, 
for  consumption  prior  to  October  1, 1984, 
and  which  were  not  covered  in  a  prior 
administrative  review.  The  Department 
will  cover  any  such  entries  in  a  separate 
review,  if  one  is  requested. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  tentative  determination  to  revoke 
wiihin  30  days  of  the  date  of  publication 
of  this  notice,  and  may  request  a  hearing 
within  five  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  45  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  The  Department  will  publish 
the  final  results  of  the  review  and  its 
decision  on  revocation,  including  its 
analysis  of  issues  raised  in  any  such 
written  comments  or  at  a  hearing. 

This  intention  to  review, 
administrative  review,  tentative 
determination  to  revoke,  and  notice  are 
in  accordance  with  sections  751(b)  and 
(c)  of  the  Tariff  Act  (19  U.S.C.  1675(b), 
(c))  and  §§  355.41  and  355.42  of  the 
Commerce  Regulations  (19  CFR  355.41, 
355.42) 

Dated:  June  13, 19854 
Alan  F.  Holmer. 

Deputy  Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  8.V14727  Filed  6-1»-«5:  8:45  am) 

BILLING  CODE  3510-OS-ll 


[C-469-006) 

Oil  Country  Tubular  Goods  From 
Spain;  Intention  To  Review  and 
Preliminary  Results  of  Changed 
Circumstances  Administrative  Review 
and  Tentative  Determination  To 
Revoke  Countervailing  Duty  Order 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  Intention  To  Review 
and  Preliminary  Results  of  Changed 
Circumstances  Administrative  Review 
and  Tentative  Determination  To  Revoke 
Countervailing  Duty  Order. 

summary:  The  Department  of 
Commerce  has  received  information 
which  shows  changed  circumstances 
sufficient  to  warrant  an  administrative 
review,  under  section  751(b)(1)  of  the 
Tariff  Act,  of  the  countervailing  duty 
order  On  oil  country  tubular  goods  from 
Spain.  The  review  covers  the  period 
from  October  1. 1984.  The  petitioners 
and  other  domestic  interested  parties  to 
this  proceeding  have  notified  the 
Department  that  they  are  no  longer 
interested  in  the  countervailing  duty 
order.  These  affirmative  statements  of 
no  interest  from  domestic  interested 
parties  provide  a  reasonable  basis  for 
the  Department  to  revoke  the  order. 
Therefore,  we  tentatively  determine  to 
revoke  the  order.  In  accordance  with  the 
petitioners'  notifications,  the  revocation 
will  apply  to  all  oil  country  tubular 
goods  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
October  1. 1984. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  tentative  determination  to  revoke. 
EFFECTIVE  DATE:  October  1,  1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Long  or  Barbara  Williams.  Office 
of  Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  D.C.  20230: 
telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  7, 1985,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
5287)  a  countervailing  duty  order  on  oil 
country  tubular  goods  from  Spain. 

The  petitioners.  Lone  Star  Company. 
CF&I  Steel  Corporation,  and  LTV 
Corporation,  and  other  domestic 
interested  parties.  U.S.  Steel 
Corporation,  Babcock  and  Wilcox,  and 
Armco  informed  the  Department  that 
they  were  no  longer  interested  in  the    . 
order  and  stated  their  support  of 
revocation  of  the  order.  Under  section 


751  of  the  Tariff  Act  of  1930  ("the  Tariff 
Act"),  the  Department  may  revoke  a 
countervailing  duty  order  that  is  no 
longer  of  interest  to  domestic  interested 
parties. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  oil  country  tubular  goods 
currently  classifiable  under  items 
610.3216,  610.3219,  610.3233,  610.3242, 
610.3243,  610.3249,  610.3252,  610.3254. 
610.3256.  610.3258,  610.3262,  610.3264. 
610.3721.  610.3722.  610.3751.  610.3925. 
610.3935.  610.4025.  610.4035,  610.4225. 
610.4235,  610.4325,  610.4335,  610.4942, 
610.4944,  610.4954,  610.4955,  610.4956. 
610.4957,  610.4966,  610.4967.  610.4968. 
610.4969.  610.4970,  610.5221.  610.5222. 
610.5234,  610.5240,  610.5242,  610.5243, 
and  610.5244  of  the  Tariff  Schedules  of 
the  United  States  Annotated.  The 
review  covers  the  period  from  October 
1, 1984. 

Preliminary  Results  of  the  Review  and 
Tentative  Determination 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
domestic  interested  parties'  affirmative 
statements  of  no  interest  in  continuation 
of  the  countervailing  duty  order  on  oil 
country  tubular  goods  from  Spain 
provide  a  reasonable  basis  for 
revocation  of  the  order.  In  light  of  the 
October  1. 1984,  effective  date  for 
revocation  requested  by  the  domestic 
parties,  there  is  good  cause  (as  required 
by  section  751(b)(2)  of  the  Tariff  Act)  to 
conduct  this  review  at  this  time. 

Therefore,  we  tentatively  determine  to 
revoke  the  order  on  oil  country  tubular 
goods  from  Spain  effective  October  1, 
1984.  We  intend  to  instruct  the  Customs 
Service  to  proceed  with  liquidation  of  all 
unliquidated  entries  of  this  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  October  1. 
1984,  without  regard  to  countervailing 
duties  and  to  refund  any  estimated 
countervailing  duties  collected  with 
respect  to  those  entries.  The  current 
requirement  for  a  cash  deposit  of 
esiimaled  countervailing  duties  will 
continue  until  publication  of  the  final 
results  of  this  review. 

This  notice  does  not  cover 
unliquidated  entries  of  oil  country 
tubular  goods  from  Spain  which  were 
entered,  or  withdrawn  from  warehouse, 
for  consumption  prior  to  October  1. 1984. 
and  which  were  not  covered  in  a  prior 
administrative  review.  The  Department 
will  cover  any  such  entries  in  a  separate 
review,  if  one  is  requested. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  tentative  determination  to  revoke 
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w  ithin  30  days  of  the  date  of  publication 
of  this  notice,  and  may  request  a  hearing 
within  five  days  of  the  date  of 
pubhcation.  Any  hearing,  if  requested, 
will  be  held  45  days  after  the  date  of 
publication  or  the  first  workday 
(hereafter.  The  Department,  will  publish 
the  fmal  results  of  the  review  and  its 
decision  on  revocation,  including  its 
analysis  of  issues  raised  in  any  |uch 
written  comments  or  at  a  hearing. 

This  intention  to  review, 
administrative  review,  tentative 
determination  to  revoke,  and  notice  are 
in  accordance  with  sections  751  (b)  and 
|c)  of  the  Tariff  Act  (19  U.S.C.  1675  (b). 
(c))  and  S§  355.41  and  355.42  of  the 
Commerce  Regulations  (19  CFR  355.41. 
355.42). 

Ddted:  June  13.  1985. 

Alan  F.  tlolmer, 

Deputy  Assistant  Secretary  for  Import 

Adnunistration. 

|KR  Doc.  85-14728  Filed  6-18-85;  8:45  am| 
HLUNOCOOC  3StO-OS-ll 


National  Bureau  of  Standards 

National  Voluntary  Laboratory 
Accreditation  program 

AGENCY:  National  Bureau  of  Standards. 
Commerce. 

action:  Request  for  comments  on  need 
for  establishing  a  laboratory 
accreditation  program. 

summary:  The  National  Bureau  of 
Standards  (NBS)  has  received  a  request 
to  establish  a  laboratory  accreditation 
program  (LAP)  under  the  procedures  of 
the  National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP)  (15  CFR 
Part  7).  In  a  letter  dated  May  6. 1985.  the 
U.S.  Army  Environmental  Hygiene 
Agency  requests  NBS  to  establish  a  LAP 
for  food  preparation  equipment  in 
accordance  with  National  Sanitation 
Foundation  standards.  A  copy  of  the 
request  letter  is  appended  to  this  notice. 
Announcement  of  this  letter  and  of  the 
NBS  request  for  comments  with  respect 
to  the  need  for  this  LAP  is  being  made 
under  section  7.11(d)  of  the  referencecl 
procedures.  \ 

ADDRESS:  Persons  desiring  to  comment  \ 
on  the  need  for  such  a  Ij\P  are  invited 
to  submit  their  camments  in  writing  on 
or  before  August  19. 1985.  to  the 
director.  Office  of  Product  Standards 
Policy.  National  Bureau  of  Standards. 
ADMIN  A  603,  Gaithersburg.  MD  20899. 
FOR  FURTHER  INFORMATION  CONTACT 
Peter  S.  Unger.  Associate  Manager, 
Laboratory  Accreditation,  National 
Bureau  of  Standards.  ADMIN  A  531. 


Gaithersburg,  MD  20899:  phone  (301) 

921-3431. 

SUPPLEMENTARY  INFORMATION: 

Procedure  Following  Receipt  of 
Comments 

After  the  60  day  comment  period,  NBS 
will  evaluate  all  comments  pertaining  to 
the  need  for  the  proposed  LAP.  Upon 
completion  of  that  evaluation  and 
further  consultation  with  the  requestor, 
interested  persons  (thoffe  who  submit 
comments  or  request  to  be  placed  on  the 
NVIj\P  mailing  list)  will  be  notified  of 
the  decision  by  the  Director  of  NBS 
whether  NBS  will  proceed  with  the 
development  of  this  LAP.  NBS  plans  to 
coordinate  this  matter  with  the  U.S. 
Army  Environmental  Hygiene  Agency. 

Documents  in  Public  Record 

All  comments  in  response  to  this 
notice  will  be  made  part  of  the  public 
record  and  will  be  available  for 
inspection  and  copy!  ig  at  the  NBS 
Records  Inspection  Facility. 
Administration  Building,  Room  FlOb, 
Gaithersburg,  Mar>-lahd. 

Ddted:  lune  13.  1985. 
Ernest  Ambim, 
Director.  National  Bureau  ofStondtirtls. 

Appendix 
Mny  6.  1985. 
Director. 

National  Bureau  of  Standards.  iXDMIN/ 
A 1134.  Gaithersburg.  MD 

Dedf  Sir:  As  discussed  with  Miijor  Schmidt 
on  KtHrch  18. 1985.  Army  regulations  require 
that  all  food  service  equipment  used  on  Army 
facilities  comply  with  the  applicable  National 
Sanitation  Foundation  (NSK)  Standard. 
Usually  manufacturers  providing  the 
equipment  go  directly  to  the  NSF  laboratory 
which  tests  the  equipment  and  certifies 
compliance.  Occasionally  contractors  have 
requested  that  other  laboratories  evaluate 
their  equipment  against  the  NSF  Standards. 
The  Army  legal  office  has  indicated  that  use 
of  laboratories  not  associated  with  NSF  is  an 
option  that  must  be  permitted:  however,  these 
laboratories  must  be  fully  capable  of 
performing  the  evaluation.  Currently,  the 
Army  cannot  identify  these  laboratories 
because  a  multidiscipiine  laboratory 
accreditation  program  dealing  with  the  NSF 
Standards  does  not  exist. 

We  request  the  National  Bureau  of 
Standards  through  the  National  Voluntary 
laboratory  Accreditation  Program  (NVLAP) 
review  and  add  NSF  Standards  1  through  54 
and  C-2  through  C-10  to  the  certification 
program  in  the  biological,  chemical,  and 
mechanical  disciplines. 

As  required  in  NBS  Special  Publication  687. 
the  following  additional  information  is 
provided: 

a.  Scope.  All  food  preparation  equipment 
used  in  Army  dining  facilities  is  required  to 
comply  with  the  applicable  NSF  Standard. 

b.  Standards  and  Test  Methods.  Specific 
standards  and  tests  vary  according  to  (he 


type  of  equipment,  but  chemical, 
microbiological  and  mechanical  assi-ssTients 
are  always  required. 

c.  Statement  of  Need.  The  number  and 
types  of  laboratories  seeking  accreditiition 
under  this  program  cannot  be  forecasted: 
h'jwever  establishing  a  program  is  dictated 
by  F'ederal  Statute. 

d.  Monetary  support  for  the  development  of 
this  LAP  is  not  available:  however,  technical 
advice  or  assistance  is  available  upon 
request. 

Please  notify  Major  Robert  Schmidt  (301- 
671-2488)  of  your  decision  or  if  there  are  any 
further  questions. 

Sincerely.  » 

Joel  C.  Gaydos, 

Colonel.  Medical  Corps..  Director. 
Occupational  and  Environmental  Health. 
Department  of  the  Army.  U.S.  Army 
Environmental  Hygiene  Agency.  A.henlef:n 
Proving  Grounds.  Maryland 21010-5422. 

jFR  Doc.  85-14669  Filed  6-18-85:  845  amj 

BNXING  COOC  3SIO-13-M 


National  Oceanic  and  Atmospheric 
Administration 

New  England  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Murine  F'ishcries 
Service,  NOAA,  Commerce. 
The  New  England  Fishery 
Management  Council  will  convene  a 
public  meeting,  June  25, 1985,  from  10« 
a.m.  to  4:30  p.m..  at  the  King's  Grant  Inn. 
Danvers.  MA,  to  discuss  reports  of  the 
lobster,  swordfish,  foreign  fishing,  and 
enforcement  committees,  as  well  as  to 
discuss  other  fishery  management  and 
administrative  matters.  For  further 
information,  contact  Douglas  G. 
Marshall,  Executive  Director,  New 
England  Fishery  Management  Council. 
Suntaug  Office  Park,  5  Broadway  (Route 
One):  Saugus,  MA  01906:  telephone: 
(617)  231-0422. 

Dated:  )une  13. 1985. 
Richard  B.  Roe, 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation.  National  Marine 
Fisheries  Service. 

\\H  Doc.  85-14621  Filed  6-18-85;  8:45  am| 
BILLING  COOC  3S10-2?-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  the  Import  Level  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  Uruguay 

June  13. 1985 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  XQJA),  under  the  authority 
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contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
pubhshed  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  20, 1985. 
For  further  information  contact  William 
Boyd,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  377- 
4212. 

Background 

The  Bilateral  Wool  Textile  Agreement 
effected  by  exchange  of  notes  dated 
December  30. 1983  and  January  23. 198-1, 
as  amended,  between  the  Governments 
of  the  United  States  and  Uruguay 
established,  among  other  things,  a 
specific  limit  of  1,717,000  square  yards 
for  wool  textile  products  in  Category  410 
(woolen  and  worsted  fabric),  produced 
or  manufactured  in  Uruguay  and 
exported  during  the  period  which  began 
on  February  1, 1985  and  extends  through 
January  31, 1986.  The  agreement 
provides  for  the  borrowing  of  yardage 
from  the  succeeding  year's  level 
(carryforward)  with  the  amount  used  to 
be  deducted  from  the  category  level  in 
the  succeeding  year.  The  letter  to  the 
Commissioner  of  Customs  which  follows 
this  notice  amends  the  directive  of 
January  30, 1985  to  reduce  the  level  for 
Category  410  by  119.000  square  yards  to 
account  for  carryforward  used  during 
the  agreement  period  which  began  on 
February  1, 1985.  The  adjusted  level  will 
be  1,598.000  square  yards. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924).  December  14. 
1983  (48  FR  55607).  December  30, 1983 
(48  FR  57584).  April  4.  1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Impleiventation 
of  Tex  tile  Agreements. 
June  13. 1985. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs.  Department  of  the 
Treasury.  Washington.  D.C. 
Dear  Mr.  Commissioner:  On  January  30. 
1985.  the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
directed  you  to  prohibit  entry  of  certain  wool 
textile  products  exported  during  the  twelve- 
month period  beginning  on  February  1, 1985 
and  extending  through  January  31, 1986. 
produced  or  manufactured  in  Uruguay,  in 
excess  of  designated  levels  of  restraint.  The 


Chairman  further  advised  you  that  the  levels 
of  restraint  are  subject  to  adju.stment. ' 

Effective  on  June  20. 1985.  paragraph  1  of 
the  directive  of  January  30. 1985  is  hnreby 
amended  to  include  an  adjusted  restraint 
limit  of  1.593,000  square  yards  '  for  Category 
410. 

The  Committee  Tor  the  Implementiition  of 
Textile  Agreempnts  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of 
U.S.C.  553. 

Sincerely. 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[PR  Doc.  85-14605  Filed  6-18-85;  8:45  am) 
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Announcement  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Apparel  Products  Exported  From  the 
Dominican  Republic 

June  14. 1985  "" 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  21. 1985. 
For  further  information  contact  Ann 
Fields.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  377- 
4212. 

Background 

The  Bilateral  Cotton.  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
December  30, 1983  between  the 
Governments  of  the  United  States  and 
the  Dominican  Republic  establishes 
specific  limits  for  Categories  340  (mens 
and  boys'  woven  cotton  shirts),  351 
(cotton  nightwear),  639  (women's,  girls' 
and  infants'  knit  shirts  and  blouses  of 
man-made  fibers),  644  (mens's  and  boys' 
suits  of  man-made  fibers),  and  649 
(brassieres  of  man-made  fibers) 
exported  during  the  agreement  year 
which  began  on  June  1, 1985  and 
extends  through  May  31, 1986.  The 
following  letter  directs  the 
Commissioner  of  Customs  to  prohibit 
entry  for  consumption  and  withdrawal 
from  warehouse  for  consumption  of 


'The  term  "adjuslrtienl"  refers  lo  those  provisions 
of  the  Bilateral  Wool  Textile  Agreement  of 
December  30, 1983  and  January  23. 1984.  as 
amended  and  extended,  between  the  Governments 
of  the  United  States  and  Uruguay,  which  provide,  in 
part,  that:  (1)  the  specific  limit  for  Category  410  may 
be  adjusted  for  carrj'over  and  carryforward:  and  (2) 
administrative  arrangements  or  adjustments  may  be 
made  to  resolve  minor  problems  arising  in  the 
implementation  of  the  agreement. 

'The  limit  has  not  been  adjusted  to  reflect  any 
imports  exported  after  January  31- 1985. 


textile  products  of  the  foregoing 
categories  in  excess  of  the  designated 
restraint  limits. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983  {48  FR  55607),  December  30. 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397),  June  28. 1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implemenlntion 
of  Textile  Agreements. 
June  43. 1985 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs.  Department  of  the 
Treasury.  Washington.  D.C. 
Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangeinent  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  extended  on  December  15. 1977  and 
December  22, 1981:  pursuant  to  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  December  30, 1983,  between 
the  Governments  of  the  United  States  and  the 
Dominican  Republic;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3, 1972.  as  amended,  you  are  directed 
to  prohibit,  effective  on  June  21, 1985.  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile  products 
in  Categories  340,  351,  639,  644.  and  649. 
produced  or  manufactured  in  the  Dominican 
Republic  and  exported  during  the  twelve- 
month period  beginning  on  June  1. 1985  and 
extending  through  May  31. 1986,  in  excess  of 
the  following  restraint  limits: 

>i      12-mo 
tegofy  I        l»™» 

;    (dozen) ' 

340  1  183  184 

351 - 425.903 

639 - 413.3C9 

644. _ 46.010 

649 ~ i  2.118.065 

The  restraint  iimrts  r>ave  not  been  adiusted  lo  relied  any 
impons  exported  atter  May  31.  1965 

In  carrying  out  this  directive,  entries  of 
textile  products  in  the  foregoing  categories: 
produced  or  manufactured  in  the  Dominican 
Republic,  which  have  been  exported  to  the 
United  States  during  the  period  which  began 
on  June  1. 1984  and  extended  through  May  31, 
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1183.  shall,  to  Ihe  exient  of  any  unniled 
balances,  be  chdi^ed  against  Ihe  restraint 
limits  established  for  such  goods  during  thul 
twelve-month  period.  In  the  event  the  limits 
rslublished  for  that  period  have  been 
exhausted  by  previous  entries,  such  goods  . 
shall  be  subject  to  the  limits  set  forth  in  this 
Ir-ltcr. 

Textile  products  in  the  foregoing  categories 
which  have  been  released  from  the  custody 
of  the  U.S.  Customs  Service  under  the 
provisions  of  19  L'.S.C.  1448(b)  or 
14M(a)(l)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

The  limits  set  forth  above  are  subject  lu 
adjustment  pursuant  to  the  provisions  of  the 
bilateral  agreement  of  December  30. 1983. 
between  the  Governments  of  the  United 
States  and  the  Dominican  Republic  which 
provide,  in  part,  that:  (1)  specific  limits  may 
be  exceeded  by  designated  percentages  to 
account  for  swing,  provided  that  an  equal 
amount  in  equivalent  square  yards  is  deduted 
from  another  speciHc  limit:  and  (2)  specific 
limits  may  also  be  increased  for  carryover 
and  carryforwaf^.  Any  appropriate  future 
adjustments  under  the  foregoing  provisions  of 
the  bilateral  agreement  will  be  made  to  you 
by  letter. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
F.R.  55709).  as  amended  on  April  7,  1983  (48 
FR  15175).  May  3. 1983  (48  FR  19924). 
December  14.  1983  (48  FR  55607).  December 
30.  1983  (48  FR  57584).  April  4.  1984  (49  iH 
13397).  June  28. 1984  (49  FR  26622).  July  16. 
1984  (49  FR  28754).  November  9.  1984  (49  FR 
44782).  and  in  Statistical  Headnote  5. 
Schedule  3  of  the  Tariff  Schedules  of  the 
United  States  .Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
V"  S  C  553 

Sincerely. 
Waller  C.  Lenahan. 

Chairman.  Committee  for  ihe  Implementation 
of  Textile  Agreements. 
\FR  Doc.  85-14664  Filed  6-18-85:  8:45  am] 

RLUNO  COOC  SSKMM-M 


Bilateral  Textile  Consultations  With  the 
Government  of  the  Federative 
Republic  of  Brazil  Concerning 
Categories  335  and  648 

June  13.  1985. 

On  May  30. 1985.  the  Government  of 
the  United  Stales,  pursuant  to  Article  3 
and  Annex  B  of  the  Arrangement 
Regarding  International  Trade  in 
Textiles,  requested  the  Government  of 
the  Federative  Republic  of  Brazil  to 
enter  into  consultations  concerning 
exports  to  the  United  States  of  women's. 


girls'  and  infants'  cotton  coats  in 
Category  335  and  women's,  girls'  and 
infants'  trousers,  slacks  and  shorts  in 
Category  648,  produced  or  manufactured 
in  Brazil  and  exported  during  the 
twelve-month  period  which  began  on 
May  30, 1985. 

The  purpose  of  this  notice  is  to 
announce  that  a  solution  was  agreed 
upon  in  recent  consultations  between 
the  two  govemmepfs.  The  agreed  levels 
will  be  announced  after  diplomatic 
notes  have  been  exchanged. 

Summary  market  statements  for  these 
categories  follow  this  notice. 
Walter  C.  Lenahan. 

Chairman.  Committee  for  the  Implementation 
of  Textile  .Agreements. 

Brazil — Market  StaiemenI 

Category  335 — Women's.  Girls',  and  Infants' 
Cotton  Coats,  etc. 

May  li)85. 

Summary  and  Conclusions 

United  States  imports  of  Category  335  from 
Brazil  were  23.890  dozens  during  the  year- 
endi[tg  March  1984,  nearly  18  limes  the 
imports  a  year  earlier.  Imports  increased 
from  1.233  dozens  in  1983  to  16.099  dozens  in 
1984.  These  increases  were  sharp  and 
substantial  and  Ihe  imports  were  entering  a 
market  which  was  disrupted  by  imports. 
These  increases  and  the  low  import  values  of 
Category  335  from  Brazil  disrupt  and  add 
materially  to  the  disruption  of  Ihe  U.S.  market 
for  Category  335 

Production 

U.S.  domestic  production  of  Category  335 
coats  averaged  1.5  million  dozens  during  the 
first  half  of  the  seventies:  905.000  dozens 
during  the  second  half:  and.  686,000  dozens 
from  1980  through  1983.  Production  in  1983 
amounted  to  742.000  dozens,  down  51 
percent  from  the  782.000  dozens  produced  in 
1983.  U.S.  Bureau  of  Census  "cuttings"  data 
for  women's  coats  of  all  Fibers  indicated  a 
decline  in  production  of  10.2  percent  in  1984. 
If  the  decline  in  "cuttings"  is  indicative  of  the 
change  in  production  of  Category  335,  the 
1984  production  would  be  only  666.000 
dozens. 

Imports 

U.S.  imports  of  Category  335  from  all 
sources  was  at  a  record  level  2,177,000 
dozens  in  1984.  up  33.4  percent  percent  from 
the  1.642.000  dozens  imported  in  1983. 
Imports  {»r  the  first  quarter  of  1985  were  at 
an  annual  rate  2.184.000  dozens.  Imports  in 
March  1985  were  186.915  dozens  compared 
with  149,371  in  March  1984. 

Import  Pentration 

During  the  first  half  of  the  seventies,  the 
ratio  of  imports  to  domestic  production  of 
Category  335  averaged  30  percent.  This 
almost  tripled  to  88  percent  during  the  last 
half  and  rapidly  escaluated  to  238  percent 
during  the  first  four  years  of  the  eighties.  The 
1984  ralip,  based  on  the  range  which 
production  is  estimated  to  have  fallen,  is 
estimated  to  have  been  between  293  to  327 
percent. 


The  domestic  producers'  share  of  the 
market  for  domestically  produced  and 
imported  Category  335  declined  precipitously 
during  the  seventies  and  continued 
downward  in  the  early  eighties.  They 
accounted  for  only  25  percent  of  the  market 
in  1984. 

Imports  Values 

Approximately  24  percent  of  the  January- 
March  1985  Category  335  imports  from  Brazil 
entered  a  women's,  girls'  and  infants'  other 
suit-type  coats,  not  ornamented,  valued  over 
4  dollars  each.  Another  57  percent  entered  as 
women's  other  coats,  not  ornamented,  valued 
over  4  dollars  each.  These  coals  were  entered 
at  duty-paid  values  well  below  the  U.S. 
producer  price  of  comparable  coats. 

Summary  and  Conclusions 

Category  648  imports— MMF  WGI 
trousers — from  Brazil  increased  from  256 
dozens  in  1983  to  170.000  dozens  in  1984. 
Imports  were  up  to  249.000  during  Ihe  twelve 
months  ending  March  1985.  In  fact,  imports 
for  the  1st  quarter  of  1985.  at  161.000  dozens, 
were  nearly  equal  to  the  total  amount  of 
MMF  WGI  trousers  imported  from  Brazil  in 
all  of  1984.  January-March  data  annualized 
would  indicate  an  import  level  of  645.000 
dozens  for  calendar  year  1985. 

This  is  a  sharp  and  substantial  increase  in 
imports  which  has  contributed  to  the 
disruption  of  this  market.  Removal  of 
restraint  on  imports  from  Brazil  would 
intensify  the  market  disruption. 

Imports  and  Import-to-Production  Ratio 

In  the  latest  five  year  period.  Category  648 
imports  have  increased  by  60  percent,  from 
5.947,000  dozens  in  1980,  to  9,503,000  dozens 
in  1984.  Coinciding  was  a  rise  in  the  import- 
to-production  ratio,  from  32  percent  in  1980  to 
between  45  percent  and  46  percent  in  1984. 

Imports  are  up  an  additional  8  percent 
during  the  1st  quarier  of  1985  to  3.367,000 
dozens  compared  with  3.119.000  dozens  in 
January-March  1984. 

U.S.  Production 

Domestic  production  was  21.641.000  dozens 
in  1983.  Trade  sources  estimate  thai  Category 
648  production  declined  between  two  and 
four  percent  in  1984.  This  contrasts  with  the 
one  and  a  half  million  dozens  increase  for 
improts.  Other  indicators  of  a  decline  in 
domestic  output  is  Ihe  cuttings  data  which 
shows  an  eleven  percent  drop  in  women's 
trouser  cuttings  in  1984. 

Further,  cuttings  of  women's  trousers  has 
continued  to  decline  into  1985.  During  the  1st 
quarter  of  this  year,  cuttings  of  women's 
trousers  were  off  by  7  percent,  compared 
with  January-March  1984. 

U.S.  Market  Share 

Since  1980,  the  U.S.  makret  for  MMF  WGI 
trousers  has  grown  by  about  6  million  dozens. 
This  market  was  at  least  30,200,000  dozens  in 
1984,  based  on  current  estimates.  Despite  the 
growing  market.  U.S.  producers  are  losing 
market  share  as  imports  increase.  The 
domestic  producers'  share  of  the  Category 
648  market  has  declined  from  76  percent  in 
1980  to  an  es^mated  69  in  percent  1984. 
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Import  Values  and  Domtslic  Producer  Price 

Thirly-one  percent  of  the  Catijgory  648 
imports  from  Brazil  ar«?  entered  under  TSl'SA 
No.  383.S0709 — womrn's,  woven  non- 
ornamented  trousers:  tw«;nty  eijjht  pen«nt 
under  383.9069 — women's  and  jjirla'  woven 
non-ornamented  shorts.  These  items  are 
entering  at  land,  duly  paid  values  bolow  U.S. 
producers  price  for  comparable  garments. 

|FR  Doc.  85-14607  Filrjd  B-18-85:  8:4.5  Hm| 
BILLING  COOC  3510-On-W 


Change  In  Officials  of  the  Government 
of  Pakistan  Authorized  To  Issue 
Export  Visas  for  Certain  Cotton  Textile 
Products  From  Pakistan 

June  13,  I'JU.'i. 

The  Government  of  Pdkistdti  has 
notified  the  United  Stales  Government 
under  the  terms  of  the  Bilateral  Cotton 
Textile  Agfement  of  March  9  and  11, 
1982  that  M.  Akhtar  Alam  and  M.  Adil 
Siddiqui  are  now  authorized  to  issue 
export  visas  for  cotton  textile  products 
exported  to  the  United  States  in  place  of 
M.Y.  Bhutta  and  Miraa  Sadiq  Hussain, 
who  will  no  longer  sign  these 
documents.  The  purpose  of  this  notice  is 
to  advise  the  public  of  this  change. 
Walter  C.  Lenahan, 

Chairwon.  Cowniitlee  for  the  Implempntalitin 
of  Tfylilc  A^reempnts. 
|1"R  Doc.  8.">-14e6.3  Filed  tt-13-8.S:  8:45  amj 
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Request  for  Public  Comment  on 
Bilateral  Textile  Consultations  With  the 
Government  of  Japan  To  Review 
Trade  In  Category  648  (Women's, 
Girls',  and  Infants'  Trousers,  Slacks 
and  Shorts) 


June  13. 1985. 

On  May  31. 1985.  the  Goveriimenl  of 
the  United  States  requested 
consultations  with  the  Government  of 
Japan  with  respect  to  Category  648.  This 
request  was  made  on  the  basis  of  the 
Agreement  of  August  17, 1979.  as 
amended  and  extended,  between  the 
Governments  of  the  United  States  and 
Jap  tn  relating  to  trade  in  cotton,  wool 
and  man-made  fiber  textiles  and  tpxtile 
products. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  between  the  two 
governments,  the  Committee  for  the 
Implementation  of  Textile  Agreements 
may  request  the  Government  of  Japan  to 
limit  exports  in  Category  648,  produced 
or  manufactureldin  Jupan  and  exported 
to  the  United  States  during  the  twelve- 
month period  whicWbegan  on  January  1. 
1985  and  extends  through  December  .31. 
19B5  at  a  level  of  422.-549  dozens. 


Anyone  wi.shing  to  comment  oi 
provide  data  or  information  regarding 
the  treatment  of  this  category  under  the 
Bilateral  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Agreement  with  the 
Government  of  Japan,  or  in  any  other 
aspect  thereof,  or  to  comment  on 
domestic  production  or  availability  of 
textile  products  included  in  the 
category,  is  invited  to  submit  such 
comments  or  information  in  ten  copies 
to  Mr.  Walter  C.  Lenahan.  Chairman. 
Committee  for  the  Implementation  of 
Textile  Agreements.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington.  D.C.  20230. 
Because  of  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Appa'-ol.  Room 
3100.  U.S.  Department  of  Coni-Hcrce. 
14th  and  Constitution  Avenue.  NW.. 
Washington,  D.C.  and  may  be  obtained 
upon  request. 

Further  comments  may  be  invited 
regarding  particular  comments  of 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
reaarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
aff:iirs  function  of  the  United  States." 
Waller  C.  Lenahan, 

Chairman,  Coinniitlee  foi  the  Implewentatioti 
of  Textiln  A^reentpnts. 

JAPAN— MARKET  STATEMENT 

Catofiory  648— Man-made  Fiber  Women's. 
Girls'  and  Infants'  Trousers.  Slacks  and 
Shorts  (MMF  WGl  Trousers) 

May  19R.S. 

Summary  and  Conclusions 

U.S.  imports  of  Category  648— MMF  WGl 
trousers — from  Japan  more  than  tripled  to 
429.000  dozens  in  the  year-ending  March  1985 
from  l.'iO.OOO  dozens  during  the  previous 
Iwilve  months.  In  the  1st  quarter  of  1985. 
th;>se  im;)orts  were  up  to  269,000  dozens, 
making  Japan  the  fifth  largest  major  supplier 
of  these  imports  to  the  U.S.  First  quarter  1984 
imports  were  34,000  dozens.  January-March 
198i  import  data,  if  annualized,  would 
indioati!  en  import  level  of  over  a  million 
dozen  for  this  calendar  year. 

This  is  a  sharp  and  substantial  increase  in 
imports  which  creates  a  real  risk  of  market 
disruption. 
Imports  and  Import-to-Production  Ratio 

In  the  latest  five  year  period.  Category  648 
imports  have  increased  by  60  percent,  from 


5.947.000  dozens  in  1980  to  9,503.000  dozens 
in  1984.  Coinciding  was  a  rise  in  the  import- 
to-production  ratio,  from  32  percent  in  1980  to 
be!we(?n  45  percent  and  46  percent  in  1984. 

Imports  are  up«n  additional  8  percent 
during  the  1st  quarter  of  1985  to  3.367.000 
dozens  compared  with  3,119,000  dozeiiu  in 
Januarj'-March  1984. 

U.S.  Production 

Domestic  production  was  21,641.000  dozens 
in  1983.  Trade  sources  estimate  that  Category 
648  production  declined  between  two  and 
four  percent  in  1984.  This  contrasts  with  the 
one  and  a  half  million  dozens  increase  in 
imports.  Other  indicators  of  a  decline  in 
domestic  output  is  the  cuttings  data  which 
shows  an  eleven  percent  drop  in  women's 
Irouser  cuttings  in  1984. 

Further,  cuttings  of  women's  trousers  has 
continued  to  decline  into  1985.  During  the  Lsi 
quarter  of  this  year,  cuttings  of  women's 
trousers  were  off  by  7  percent,  compared 
with  January-March  1984. 

U.S.  Market  Share 

Since  1980.  the  U.S.  market  for  N!MF  W  CI 
trousers  has  groivn  by  about  6  million  dozens. 
This  market  was  at  least  30.200.000  dozens  in 
1984.  ba^d  on  current  estimates.  Despite  the 
growing  market.  U.S.  producers  are  losing 
market  share  as  imports  increase.  The 
domestic  producers'  share  of  the  Category 
648  market  has  declined  from  76  percent  in 
1980  to  an  estimated  69  percent  in  1984. 

Import  Values  and  Domestic  Pioducer  Prit:e 
Sixty  five  peicent  of  Category  648  imports 
from  Jjipan  are  entered  under  TSUSA  .No. 
383.9069 — women's  and  girls"  woven  non- 
omamented  shorts:  and  twelve  percent  under 
333.9070 — women's  woven  non-omamenteiK 
trousers.  These  garments  are  entering  at     / 
diity-paid  values  below  the  domestic      ^ 
producers'  price  for  comparable  items. 

(FR  Doc.  85-14666  Filed  6-18-85;  8:45  am| 
BILUNO  CODE  351(M)R-«I 


Request  for  Public  Comment  on 
Bilateral  Textile  Consultations  With  the 
Government  of  the  Republic  of 
Indonesia  To  Review  Trade  in 
Categories  336  and  337 

June  14,  1985. 

On  May  31. 1985.  the  Govemmenl  of 
the  United  States  requested 
consultations  with  the  Government  of 
the  Republic  of  Indonesia  with  respect 
to  women's,  girls'  and  infants'  cotton 
dresses  in  Category  336  and  cotton 
playsuits  in  Category  337.  This  request 
was  made  on  the  basis  of  the  agreement, 
as  amended,  between  the  Governments 
of  the  United  States  and  the  Republic  of! 
Indonesia  relating  to  trade  in  Cotton.      \ 
Wool  and  Man-Made  Fiber  Textiles  and 
Textile  Products  of  October  13  and 
November  9, 1982. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  between  the  two 
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gt)vemments.  CITA.  pursuant  to  the 
agreement,  as  amended,  may  establish 
prorated  speciFic  limits  for  textile 
products  in  Category  336  and  Catej^ory 
337.  produced  or  manufactured  in 
Indonesia  and  exported  to  the  United 
States  during  the  period  which  begiin  on 
May  31.  1985  and  extends  through  ihe 
end  of  the  agreement  year.  June  30,  1985. 
The  limits  may  be  adjusted  to  include 
prorated  swing. 

The  Government  of  the  United  Sl.itrs 
has  decided,  pending  agreement  on  a 
mptually  satisfactory  solution,  to  control 
imports  in  this  category  during  the 
prorated  90-day  consultation  period 
which  began  on  May  31. 1985  at  level  of 
3.540  dozen  for  Category  336  and  5.040 
dozen  for  Category  337.  In  the  event 
these  limits  are  exceeded,  such  excess 
amounts,  if  allowed  to  enter,  may  be 
charged  to  the  prorated  twelve-month 
specific  limit,  if  established,  and  to  any 
restraint  period  established  subse<{uent 
to  that,  pending  negotiations  for  renewal 
of  the  bilateral  agreement. 

Summary  market  statements  for  these 
categories  follow  this  notice. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FR  15175). 
Mav  3. 1983  (48  FR  19924).  December  14, 
1983  (48  FR  55607).  December  30. 1983 
(48  FR  57584).  April  4.  1984  (49  FR 
13397).  June  2a  1984  (49  FR  26622),  |uly 
16.  1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782).  and  in  Statistical 
ileddnote  5.  Schedule  3  of  the  tariff 
Schedules  of  the  United  States 
Annotated  (1985). 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  336  and  337 
under  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement 
with  the  Government  of  the  Republic  of 
Indonesia,  or  on  any  other  aspect 
thereof,  or  to  coqiment  on  domestic 
production  or  availability  of  textile 
products  included  in  the  category,  is 
invited  to  submit  such  comments  or 
information  in  ten  copies  to  Mr.  Walter 
C.  Lenahan,  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC.  20230. 
Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel.  Room 


3100.  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue,  NW.. 
Washington.  D.C..  and  may  be  obtained 
upon  written  request. 

Further  comment  may  be  invited 
regfirding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
Waller  C.  Lenah^in, 

Chcirnian.  Cornnsittee  fi  <r  the  Implementation 
of  Textile  Agreements. 

Indonesia — Market  Statemenl 

Cursory  JJti — Cotton  Dresses 

M.iy  1985. 

Summary  and  Conclusions 

Category  336  imports  from  Indonesia  were 
45.865  dozens  during  the  year-ending  March 
1385.  This  is  a  ten  fold  increase  over  the  4.515 
dozens  imported  during  the  previous  twelve 
month  period.  In  Hrst  quarter  of  1985  alone, 
cotton  dress  imports  from  Indonesia  reached 
33.378  dozens,  which  is  73  percent  of  the  total 
number  imported  from  Indonesia  in  the  last 
twelve  months.  In  1984.  Indonesia  was  Ihe 
ninteenth  largest  supplier  of  cotton  dresses, 
but  as  of  first  quarter  1985.  it  moved  up  to 
heuome  the  sixth  largest  supplier. 
.Approximately  90  percent  of  these  dresses 
are  knits.  The  sharp  and  substantial  increase 
in  imports,  if  conl:nued.  creates  a  real  risk  for 
market  disruption. 

U.S.  Imports 

Imports  of  cotton  dresses  have  increased 
substantially  over  the  last  five  years,  from 
699.000  dozen  in  1980  to  1.399.000  dozens  in 
1984.  Year-ending  March  1985  imports  wore 
12  percent  higher  than  in  the  previous  twelve 
months.  Indonesia  accounted  for  28  percent 
of  the  growth  during  the  year-ending  March 
1985  in 'Category  336  imports  from  all  sources. 

About  one  fourth  of  Category  336  imports 
cire  knit  dresses.  These  knits  accounted  for 
over  half  of  the  growth  in  1984  Calt<gory  338 
imports.  Cotton  knit  dress  imports  more  than 
doubled  in  1984  reaching  357.000  dozens. 
These  knit  imports  were  up  an  additional  19 
percent  during  January  Maich  1985  to  158.700 
dozens. 

U.S.  Production 

Estimates,  based  on  trade  sources,  place 
1984  production  of  woven  and  knit  dresses  at 
4,400.000  dozens  to  4.500.000  dozens,  or  8 
percent  above  1980  levels.  However,  cotton 
dress  production  remains  well  below  the 
levels  of  the  mid  1970'». 

Approximately  90  percent  of  the  cotton 
dresses  imported  from  Indonesia  are  knits. 
The  domestic  cotton  knit  dress  industry  has 


been  hard  hit  by  increased  impKirts. 
Production  has  been  declining  rapidly  in  this 
sector  since  the  late  1970'8  and  in  1983  alone 
it  dropped  15  percent.  We  estimate  that  1984 
production  will  decline  further  to  between 
400.000  dozens  and  425.000  dozens. 

Import-to-Production  Ratio 

The  import-to-production  ratio  (l/P|  for 
cotton  dresses  has  steadly  increased  since 
1980  with  the  exception  of  1982  when  it 
declined  slightly.  As  imports  doubled 
between  the  years  1980-1984.  Ihe  l/P  ratio 
rose  fiom  17.2  pecent  in  1980  to  between  31.1 
and  31.8  percent  in  1984.  The  I/P  ratio  for 
cution  knit  dresses  has  risen  dramatically, 
from  19.4  percent  in  1980  to  between  84.0  and 
89.3  percent  in  1984. 

U.S.  Market 

The  U.S.  producer's  share  of  the  market  for 
diimestically  produced  and  imported  cotton 
dresses  declined  from  85  percent  in  1980  to 
about  76  percent  in  1984.  Compared  to 
previous  years,  the  market  reached  a  fiiur 
year  high  of  4.927.000  dozen  in  1983. 
However,  it  is  estimated  between  5.799.000 
dozens  and  S.899.000  dozens  in  1984  Imports 
supplied  about  two-thirds  of  the  growth  in  the 
market  during  this  period. 

The  U.S  producer's  share  of  the  market  for 
domestically  produced  and  imported  cotton 
knit  dresses  declined  substantially,  from  84 
pecent  of  the  market  in  1960.  to  73  percent  in 
1983.  It  is  expected  to  drop  to  about  half  in 
1964. 

Employment 

Employment  in  the  dress  industry  was 
down  1.5  percent  in  1984.  January-March 
1985  employment  was  down  10  percent 
compared  to  the  first  three  months  of  1984. 

Import  Value  vs  Domestic  Producer  Price 

Approximately  74  percent  of  the  cotton 
tJresses  imported  from  Indonesia  enter  under 
TSUSA  No.  383.2920— girls'  or  infants'  knit 
dresses,  not  ornamented.  These  cotton 
dresses  enter  at  landed,  duty  paid  values 
below  prices  for  comparable  U.S.  garments. 
Manhours  worked  were  off  1.8  percent  and 
9.9  percent  respectively. 

Indonesia — Market  Statement 
May  1985. 

Category  337 — Cotton  Playsuits.  Sunsuits  and 

Wushsuits. 

Summary  and  Conclusions 

United  States  imports  of  Category  337  from 
Indonesia  were  94  000  dozens  for  the  year- 
ending  March  1985.  These  compare  with  129 
dozens  for'thc  same  period  one  year  earlier. 
Eighty-seven  percent  or  82.000  dozens  of  the 
year  ending  March  1985  imports  entered 
during  the  first  three  months  of  1965.  This 
would  be  an  annual  rate  of  328000  dozens. 
Indonesia  was  the  fifth  largest  supplier  of 
Category  337  in  the  first  three  months  of  1985. 

Import  growth  of  Category  337  from 
Indonesia  has  been  sharp  and  substantial 
and  has  contributed  to  the  market  disruption 
in  a  market  already  adversely  affected  by 
imports. 


Federal  Rej^ister  /  Vol.  50,  No.  118  /  Wednesday,  June  19.  1985  /  Notices 


25445 


Imports 

U.S.  imports  of  Catejjory  337  from  all 
sources  increased  60  percent  between  1979 
and  1981  and  then  slowed  to  a  6.5  percent 
increase  between  1981  and  1983.  In  1984 
imports  rose  51.3  percent  to  rea(;h  a  rei  ord  of 
2.768  000  dozens.  In  the  twelve  month  period  «' 
ending  March  1985.  imports  of  this  category 
wf  re  3.096.000  dozens.  41  percent  higher  than 
the  same  period  one  year  earlier. 

U.S.  Production  and  Import-to-Produclion 
Ratio 

Despite  a  growing  martlet.  U.S.  cotton 
playsui'  production  remained  relatively  static 
in  recent  years.  Estimated  1984  production  of 
Category  337  was  approximately  3.4(X).000 
dozens.  Production  averaged  3.300.0<K)  dozens 
annually  during  1979-1984.  The  imporl-lo- 
production  ratio  for  Category  337  has  grown 
substantially  since  1979.  From  a  level  of  33.1 
percent  in  19^9.  the  ratio  grew  to  54.4  percent 
in  1983.  With  the  large  increase  in  imports, 
the  ratio  mcreased  at  record  levels  reaching 
approximately  81  percent  to  82  percent  in 
li»84. 
Domestic  Producers'  Market  Share 

Domestic  producers'  share  of  this  market 
declined  from  75.1  percent  in  1979  to  64  8  in 
1983.  In  1984  the  share  dropped  to  an 
estimated  55.1  percent  due  to  the  large 
increase  in  imports  and  flat  production. 

Import  Value  vs  Domestic  Producer's  Price 

The  majority  (75  percent)  of  Indonesia's 
exports  to  the  U.S.  of  Category  337  have  been 
concentrated  in  three  areas:  women's  and 
girls'  other  cotton  playsuits  not  ornamented, 
not  knit:  girls'  other  cotton  playsuits  not 
ornamented,  not  knit:  girls'  and  infants' 
cotton  coveralls,  overalls,  etc..  not 
ornamented,  not  knit:  and  women's,  girls'  and 
infants  other  cotton  knit  playsuits.  sunsuits. 
etc..  not  ornamented.  The  duty  paid  value  for 
these  products  are  below  the  U.S.  producer 
price  for  comparable  items. 

Committee  for  the  Implementation  of  Textile 
Agreements  | 

Commissioner  of  Custonls. 

Dfpartmenl  of  Treasury.  Washington.  D.C. 

Dear  Mr  Commissioner:  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973.  as  extended  on  December  15, 1977  and 
December  22. 1981:  pursuant  to  the  Bilateral 
Cotton.  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  October  13  and  November  9. 
1982,  as  amended  and  extended,  between  the 
Governments  of  the  Unitpd  States  and  the 
Ripublic  of  Indonesia;  and  in  accordance 
with  the  provisions  of  Executive  Order  110.51 
of  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  )une  20, 1985 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton  textile  products  in 
Categories  336  and  337,  produced  or 
manufactured  in  Indonesia  and  exported 
during  the  prorated  90-day  period  which 
began  on  May  31, 1985.  and  extends  through 
June  30. 1985.  in  excess  of  the  following 
levels. 


Cal9go«y 


336 
337 


Restraint  level ' 


3.S40  dozen 
5.040  dozen 


'  The  level  has  no!  been  ad|usted  to  reflect  any  imports 
exported  sHer  May  30.  1985 

Textile  products  in  Categories  3.36  and  337 
which  have  been  exported  to  the  United 
Slates  prior  to  May  31. 19H5.  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  336  and  337 
which  have  been  released  from  the  custody 
of  the  U.S.  Customs  Service  under  the 
provisions  of  19  U.S.C.  1448(b)  or 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

A  description  of  the  textile  categ'jries  in 
terms  of  T.S. U.S.A.  numbers  w;is  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709),  as  amended  on  April  7, 1983  (48  FR 
15175).  May  3. 1983  (48  FR  19924),  December 
14. 1983  (48  FR  55607),  December  30. 1983  (48 
FR  57584).  April  4.  1984  [49  FR  13397),  June  28, 
1984  (49  FR  26622),  )uly  16,  1984  (49  FR  28754). 
November  9, 1984  (49  FR  44782).  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Conimibsioner  of  Customs  should  construe 
entry  into  the  United  .States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553. 

Sincerely. 
Walter  C.  Lenahan, 

Chuirman.  Conimiltee  forthe  Implementation 
of  Tex  tile  Agreoments. 
|FR  Doc.  85-14730  Filed  6-18-85:  8:45  am] 

BILUNG  CODE  3S10-Ofl-« 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange  Physical 
Delivery  and  Cash  Settled  European 
Currency  Unit  Futures  Contracts 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  contracts. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  ("CME")  has  applied  for 
designation  as  a  contract  market  in  both 
physical  delivery  and  cash  settled 
European  Currency  Units  ("ECU").  The 
Commodity  Futures  Trading 
Commission  ("Commission")  has 
determined  that  the  terms  and 
conditions  of  the  proposed  futures 
contracts  are  of  major  economic 
significance  and  that,  accordingly, 
making  available  the  proposed  contracts 


for  public  inspection  and  comment  is  in 
the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATE:  Comments  must  be  received  on  or 
before  August  19. 1985. 

ADDRESS:  Interested  persons  should 
sul)init  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW.  Washington.  D.C.  20581. 
Reference  should  be  made  to  the  CMP. 
ECU  futures  contracts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Jaffe,  Divison  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW. 
Wasliington.  D.C.  20581  (202)  254-7227. 

Copies  of  the  terms  and  conditions  of 
the  proposed  CME  ECU  futures 
contracts  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Tr;)din}» 
Commission,  2033  K  Street  NW.. 
Washington,  D.C.  20.581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (392)  254-6314. 

Other  materials  submitted  by  the 
CME  in  support  of  its  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1984)), 
except  to  the  extent  that  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9.  Requests 
for  copies  of  such  materials  should  be 
made  to  the  FOI,  Privacy  and  Sunshine 
Acts  Compliance  Staff  of  the  Office  of 
the  Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  contracts,  or  with  respect  to 
other  materials  submitted  by  the  CME  in 
support  of  its  applications,  should  send 
such  comments  to  Jean  A.  Webb. 
Secretary,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington.  D.C.  20581  by  August  19. 
1985. 

Issued  in  Washington.  D.C.  on  June  13. 1985 
Jean  A.  Webb, 

Secretary  to  the  Commission. 
(FR  Doc.  85-14732  Filed  6-18-85:  8:45  am) 

BILLING  CODE  6351-01-M 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Military  Traffic  Management 
Command  Announces  Emphasis  Upon 
the  Carrier  Industry  To  Participate  in 
the  Joint  Military  Astray  Freight 
Program 

AGENCY:  Military  Traffic  Management 
Cctnmand.  Army  Department. 
Department  of  Defense. 
action:  Request  for  all  carriers  to  make 
a  thorough  search  of  their  terminals  and 
warehouses  in  locating  frustrated  or 
astray  freight. 

SUMMARY:  The  Commander  of  the 

Military  Traffic  Mannpement.  Command 
(MTMC)  is  asking  the  carrier  industry 
fi)r  help.  According  to  Maj.  Gen.  Harold 
1.  Small.  MTMC  commandttr,  DOD  nee<ls 
carriers  to  help  find  frustrated  and 
astray  freight. 

MTMC  officials  say  they  are 
encouraging  the  carrier  industry  lu 
cooperate  in  the  )cint  Mditary  Astray 
Freij;ht  Program  (JMAFP),  because  doing 
so  can  help  both  DOU  and  ihe  carriers. 
If  industry  and  DQD  cooperate,  sciy  the 
officials,  they  will  have  an  effective 
astray  freight  progra.TJ  that  will  save 
carriers  many  dollars  in  clamis  and 
recover  valuable  cargo  ft)r  DOD. 

j.M.AFP  relies  on  the  active 
piirticipation  of  all  govcmmeni 
transportation  offices  in  searching  every 
terminal  and  storage  area  for  shipnunts 
th.it  onnot  be  delivered  for  any  reason. 
MTMC  officials  Mress  hovxever,  that  Ihe 
'  cooperation  of  carriers  is  necessary  to 
make  the  prognim  work. 

The  finding  of  astray  or  frustrated 
fii'ijjhl  is  an  importaiM  element  of  the 
DOD  Freight  Loss  and  Damage 
Prevention  Program,  information 
oli'.iined  from  recovery  of  astray  cargo 
is  used  to  assist  DOD  traffic  managers 
in  instituting  preventative  action 
projjronis  to  help  reduce  the  numln'r  of 
future  incidents. 

Toll  free  lines  are  open  for  both 
industry  and  DOD  to  report  astray 
freij^ht  Carriers  located  in  the  States  of 
North  and  South  Dakota.  Nebraska. 
Missouri.  Arkansas.  Louisiana  and 
Western  States  can  call  l-«00-3>n-1822. 
Carriers  in  California  should  call  1-800- 
348—1639.  Carriers  in  Minn.sota.  Iowa. 
Illinois.  Tennessee  and  Mississippi  and 
Fastern  states  should  call  1-«U0-:MB- 
4IJ39.  Carriers  in  Minnesota.  Iowa. 
Illinois.  Tennessee  and  Mississippi  and 
Fasti- Wtates  should  call  l-80ff-631- 
0434.  Carriers  in  .New  Jersey  should  call 
1-foOO-e31-3414. 

According  to  MTMC  Officials,  their 
goal  is  to  make  sure  ever>'  shipment  is 


delivered  safely  and  on  time.  Should 
cargo  go  astray.  MTMC"s  objective  is  to 
recover  100  percent  of  those  shipments. 

For  further  information  on  the  Joint 
Military  Astray  Freight  Program  or  the 
MOTLI.NE  numbers,  please  contact  Dom 
Scaffido  or  Liza  Hagan  at  (202)  756-1660 
or  (202)  756-1682. 
John  O.  Roach,  II. 

.^/77?>•  Liaiaon  Offworwith  the  FcUi-ru/ 
H(f:;slfr. 

IVR  Doc  85-14733  Kilfcd  6-18-85;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

international  Energy  Program; 
Participation  by  Murphy  Oil  Corp.  and 
Amoco  Corp.  in  the  Voluntary 
Agreement  and  Plan  of  Action  To 
Implement  the  International  Energy 
Program 

t 

Murphy  Oil  Corporation  and  Amoco 
Corporation  recently  became 
participants  in  the  Voluntary  Agreement 
and  Plan  of  Action  to  Implement  the 
International  Energy  Program 
(Voluntary  Agreement).  The  Voluntary 
Agreement,  which  is  administered  by 
the  Department  of  Energy,  provides  to 
r.S.  oil  companies  whith  are  signatories 
to  Ihe  Voluntary  Agreement,  protection 
from  U.S.  antitrust  laws  for  their 
participation  in  activities  of  the 
International  Energy  Program.  In 
ac(  nrdance  with  section  9(bl(l)  of  the 
Voluntary  Agreement,  the  companies' 
membership  in  the  Voluntary  Agreement 
becam.e  effective  upon  their  acceptance 
of  the  Secretary  of  Energy's  invitation. 

As  required  by  section  9(b)(1)  of  the 
Voluntary  Agreement,  the  Attorney 
General,  after  consultation  with  the 
Federal  Trade  Commission,  approved 
the  companies'  participation  in  the 
Voluntary  Agreement. 

Issued  in  VVu.shinKliin.  DC,  |iine  10.  198.5 
|.  Michael  Farrell. 
Ci  itrral  Coun.trl. 

!FR  Doc  B.T-14742  Filed  6-18-«o.  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

I  Project  No.  7107-001 1 

FAT  Services  Corp.;  SurrerMler  of 
Preliminary  Permit 

junt-  14.  l<48.r 

Take  notice  that  F  and  T  Services 
Corporation.  Permittee  for  the  proposed 
Felsenthal  Project  No.  7107.  requested 
by  letter  ilated  May  23. 1985.  that  its 
preliminary  permit  be  terminated.  The"* 


preliminary  permit  was  issued  on 
August  4.  1983.  and  would  have  expired 
on  August  4,  1985.  The  project  would 
have  been  located  on  the  Ouiichita  River 
in  Union  County.  Arkansas. 

The  Permittee  filed  the  request  on 
May  28, 1985,  and  the  preliminary  permit 
for  Project  No.  7107  shall  remain  in 
effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  385.2007  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4.  may  be  filed  on 
the  ne.vt  business  day. 
Kenneth  F.  Plumb. 
Sfiritury. 

\VR  Doc.  85-14744  Filed  6-18-85:  8:45  »m| 
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(Docket  No.  TA85-3-4-000  and  TA85-3-4- 
0011 

Granite  State  Gas  Transmission,  Inc.; 
Proposed  Change  in  Rates 

liinu  11.  19S5. 

Take  notice  (hat  on  June  4. 1985. 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State).  120  Royall  Street. 
Canton.  Massachusetts  02021  tendered 
for  filing  with  the  Commission  the 
following  revised  tariff  sheets  pursuant 
to  the  purchased  gas  cost  adjustment 
provision  in  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1  containing 
ctianges  in  rates  for  effectiveness  on 
July  1.  1985: 

Eleventh  Revised  Sheet  No.  7 
.Mternate  Eleventh  Revised  Sheet  No.  7 
Seventh  Revised  Sheet  No.  9 

.According  to  Granite  State,  the  rate 
adjustments  reflect  changes  in  the  cost 
of  purchased  gas  at  suppliers'  rates  that 
will  be  effective  July  1, 1985  and  the 
amortization  of  Unrecovered  Purchased 
Gas  Costs.  It  is  stated  that  the  filing  is 
made  pursuant  to  the  purchased  gas  cost 
adjustment  provision  in  Section  XIX  of 
the  General  Terms  and  Conditions  of  its 
tariff  Granite  State  further  states  that 
its  revised  rates  are  submitted  on  an 
alternate  basis  because  its  principal 
supplier,  Tennessee  Gas  Pipe  Line 
Company,  a  Division  of  Tenneco  Inc. 
(Tennessee)  has  filed  proposed  alternate 
rates  in  Docket  No.  TA85-2-9-000  that 
are  applicable  to  Granite  State's 
purchases  effective  July  1, 1985. 

Granite  State  further  states  that  the 
rate  changes  are  applicable  to  wholesale 
sales  to  its  two  affiliated  distribution 
company  customers:  Bay  State  Gas 
Comp.iny  (Bay  State)  and  Northern 
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Utilities,  Inc.  (Northern  Utilities). 
According  to  Granite  State,  the  effect  of 
the  proposed  rates  in  its  filing  that  track 
the  low  Tennessee  option  is  a  decrease 
of  approximately  $8,039,960  annually  in 
its  rates  for  sales  to  Bay  State  and  a 
deorease  of  $1,786,908  annually  for  sales 
to  Northern  Utilities.  Granite  State  also 
states  that  the  effect  of  the  proposed 
rates  that  track  the  alternate  Tennessee 
high  option  result  in  an  increase  of 
approximately  $12,679,679  annually  in 
rates  for  sales  to  Bay  State  and  an 
increase  of  $3,221,827  for  sales  to 
Northern  Utilities. 

Granite  State  also  tendered  for  filing 
the  following  revised  tariff  sheets 
pursuant  to  Section  XX  (Transportation 
Charge  Adjustment)  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff: 
Second  Substitute  Ninth  Revised  Sheet 

No.  7 
Substitute  Tenth  Revised  Sheet  No.  7 
Substitute  First  Revised  Sheet  No.  7-A 

According  to  Granite  Slate,  the 
foregoing  revised  tariff  sheets  reflect  an 
adjustment  in  a  charge  for  a 
transportation  service  rendered  by 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  under  the 
latler's  Rate  Schedule  FTS.  Granite 
State  further  states  that  the  revised 
transportation  charge  reflects  Texas 
Eastern's  proposed  Rate  Schedule  FTS 
rate  in  Docket  No.  RP84-1 08-000  and 
that  Granite  State  is  authorized  to  track 
changes  in  the  transportation  rale  on  a 
concurrent  basis.  [Boundary  Gas.  Inc..  et 
al.  Docket  Nos.  CP81-107-000.  et  al,  26 
reRC  1161.114  (1984)). 

According  to  Granite  State,  copies  of 
the  filing  were  served  upon  its 
customers  and  the  regulatory 
commissions  of  the  States  of  Maine, 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
211  and  214  of  the  Com.mission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  19, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  85-14745  Filed  6-18-8.5;  8:45  am] 

BILUMQ  CODE  KIT-OI-M 

(Docket  No.  RP85-132-002] 

Mictiigan  Gas  Storage  Co.;  Tariff  Filing 

June  14, 1985. 

Take  notice  that  on  May  29, 1985, 
Michigan  Gas  Storage  Company 
tendered  for  filing  the  following  revised 
tariff  sheets  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  1: 
Eighth  Revised  Sheet  No.  4 
Substitute  Eighth  Revised  Sheet  No.  5 
Substitute  Second  Revised  Sheet  No. 

24E. 
The  effective  date  of  the  sheets  is  May 
15, 1985,  established  by  a  May  3, 1985 
OPPR  Director  letter  order.  According  to 
Section  381.103(b)(2)(iii)  of  the 
Commission's  regulations  (18  CFR 
§  381.103{b)(2)(iii)).  the  date  of  filing  is 
the  date  on  which  the  Commission 
receives  the  appropriate  filing  fee,  which 
in  the  instant  case  was  not  until  June  6, 
1985. 

Michigan  Gas  Storage  Company 
states  that  a  copy  of  this  filing  has  been 
sent  to  the  Michigan  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  21, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Sfci-re/o/y. 
|FR  Doc.  85-14746  Filed  6-18-85:  8:45  am] 

BILLING  CODE  <717-01-M 

[Project  No.  7751-0011 

Muskingum  River  Hydro  Associates; 
Surrender  of  Prelintinary  Permit 

June  17, 1985. 

Take  notice  that  the  Muskingum  River 
Hydro  Associates,  Permittee  for  the 


Devola  Lock  &  Dam  No.  2,  Project  No. 
7751,  located  on  the  Muskingum  River  in 
Washington  County,  Ohio  has  requested 
that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  June  14, 1984,  and  would  have 
expired  on  May  31, 1986.  The  Permittee 
states  that  analysis  of  the  Devola  Lock  & 
Dam  No.  2  Project  did  not  indicate  , 
feasibility  for  development. 

The  Permittee  filed  the  request  on 
May  30, 1985,  and  the  preliminary  permit 
for  Project  No.  7751  shall  remain  in 
effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4.  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plumb, 
Secretary. 
[PR  Doc.  85-14747  Filejl  6-18-85:  8:45  am] 

BILUNC  CODE  <717-01- 


FilejK 
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[Docket  No.  RP85-13-003] 

Northwest  Pipeline  Corp.;  Proposed 
Rate  Change 

June  14, 1985. 

Take  notice  that  on  June  7, 1985. 
Northwest  Pipeline  Corporation 
("Northwest")  submitted  for  filing,  to  be 
a  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheet:  Substitute  Alternate 
Nineteenth  Revised  Sheet  No.  10. 

The  tendered  tariff  sheet  lowers  the 
Demand-1  rate  for  Rate  Schedule  ODI^l 
reflecting  Colorado  Interstate  Gas 
Company's  (CIG)  non-acceptance  of 
Northwest's  settlement  proposal  in 
Docket  No.  RP85-13-000.  The  Motion  of 
Northwest  Pipeline  Corporation  to  Make 
Effective  Suspended  Rales  and. 
Conditionally  Settlement  Rates 
("Motion")  was  filed  with  the 
Commission  on  April  15. 1985,  and 
approved  by  Commission  order  dated 
May  31, 1985.  Northwest  has  requested 
an  effective  date  of  May  1. 1985  for  the 
tendered  tariff  sheet. 

A  copy  of  this  filing  has  been  mailed 
to  all  parties  of  record  in  Docket  No. 
RP85-13-000. 

Any  persons  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
NorthCapitoi  Street  NE.,  Washington 
D.C.  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
I'ractice  and  F*rocedure.  All  such 
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motions  or  protests  should  be  Hied  on  or 
before  June  21. 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  Tiling  are  on  file  with  the 
Commission  and  area  available  for 
public  inspection. 
Kenneth  F.  Plumb. 
Stfcretar}-. 
|FR  Doc  85-14748  Filed  6-18-85;  8:45  am| 

aiLUNQ  COOe  •717-«1-M 

[Docket  No.  G-3720-000,  et  al.] 

Texaco  Producing  Inc.  (Successor  in 
Interest  to  Getty  Oil  Company; 
Application  for  Certificates  of  Public 
Convenience  and  Necessity  and  for 
Redesignation  of  Related  Rate 
Schedules 

lune  10. 1985. 
Take  notice  that  on  May  28. 1985. 


Texaco  Producing  Inc..  (Applicant)  of 
P.O.  Box  52332.  Houston.  Texas  77052. 
filed  an  application  pursuant  to  the 
provisions  of  the  Natural  Gas  Act.  for 
Certificates  of  Public  Convenience  and 
Necessity  as  successor-in-interest  to 
Getty  Oil  Company,  to  continue  to  sell 
gas  covered  by  the  gas  purchase 
contracts  listed  in  Exhibit  "A"  attached 
hereto. 

On  December  31, 1984,  Applicant 
acquired  by  assignment  the  interest  of 
Getty  Oil  Company.  Assignor,  in  certain 
properties  described  in  the  contracts 
identified  in  the  attached  Exhibit  f'A". 

Applicant  requests  that  the  Commrssion 
issue  to  it  permanent  Certificates  of 
Public  Convenience  and  Necessity  to 
continue  sales  being  made  under 
permanent  certificates  issued  to  Getty 
Oil  Company  in  each  of  the  dockets 
listed  in  the  attached  Exhibit  "A"  by 
substituting  Texaco  Producing  Inc..  in 
lieu  of  Getty  Oil  Company,  as  certificate 
holder.  Accordingly,  it  is  requested  that 
the  gas  rate  schedules  of  Getty  Oil 
Company  listed  in  Exhibit  "A"  be 


Exhibit  "A" 


redesignated  as  rate  schedules  of 
Applicant. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  21. 
1985.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
D.C.  20426.  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parlies  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary: 
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IntSfNorth.  Ir>c    

Soutlwn  Natural 

Natural  Gat  Pipolw  „.... 

Tannataaa  Gaa  Pipatna 

Panhandit  Eastam 

umad  Gat  Pipatna 

nmtmm.  mc -.— 


TX. 
TX. 
TX. 
TX. 
TX. 
TX. 
TX. 
TX. 
TX. 
TX. 
TX. 
TX. 
TX. 
TX. 
TX. 
TX. 
TX. 
TX. 
lA. 
TX. 
LA. 
LA. 
NM 
NM 
NM 
NM 
OK 
OK 
TX. 
LA. 
LA. 
TX. 
MS 
TX. 
LA. 
OK 
LA. 


County 


Colorado 
Hocdiiay 


Brooks. 


Colofado. 


Broolit. 
Baa. 

Haagan. 
\Mliancn. 


Goliad 
Brazona 


Tarratxyme 
Acad«. 


Qiady. 

Grady 
De  Witt 
OH  State 
Jellerson. 
Winkler. 

.Jefferson  Davis 
Jim  We«s 
OH.Fed 


Fof'T>ef- 
ly  Geity 
OH  Co. 
FERC 
gas  rate 

Ul€  No 


79 

1 

Iti 

81  .... 

:  8 

86 

..'81 

90     . 
91 
93 
96 

99 

104  .. 

105. 

106  . 

107... 

106 

109  .. 

112.. 

113... 

115.. 

116... 

117... 

118  .. 

123  . 

124  . 
126  .. 
127.. 
129 
130  .. 
133... 
134... 

135  . 

136  . 
137.. 
140.. 
141  .. 
142 
145 
148  . 
149.. 

151  ... 
152 ... 
153.. 
155  . 
156... 
157. 
158 
'60  . 
162... 

163  . 

164  . 
165 
166 
167. 
168 
170.. 
173.. 
174.. 
175.. 
176.. 
177.. 
178.. 
179 
180 
181  . 
182 
183 
185. 
186 
187.. 
192 
193. 

194  . 

195  . 
196 
197. 
199  . 
201  . 
203.. 
204.. 
210.. 
211.. 
212.. 
213. 
214., 
215. 
216. 
217.. 
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Focmef- 
Iv  Gsily 
OMCo. 

FERC 
gas  rate 

sched- 
ule No 


I     r«Mr 
I  Texaco 

Produc- 
!  mg  Inc.. 
I  FERC 
I  gas  rale 

s<*e-J- 
I  uieNo 


C  irMicale  OocKet  No 


79 

ei 

86 

88 

90 

91 

93 

96 

99 

104 

105 

106 


79 IG-170«( 

81 '  G-1305' 

86 1  G-1757! 


Exhibit  "A"— Continued 


Purcnater 


Stale 


_ ;  West  Texas  Gatt-^fing 

_ „ 1  Southern  Natural  Gas  . 

_ !  Floffda  Gas  Trans 

88  G-18378 _ i  riorida  Gas  Trans 

90 G-17483 - !  Tenas  Gas  irars - 

9l i  G-17474 _ i  Texas  Gas  ^rars 

93  G-16261.<. _ - j  Trunkline  Gas 

96 1  CI60-l5f - Colorado  riterslale  

99 .    01160-315 1  Southern  Natural  Gas  . 


104 CI61-l2t6 - I  El  Paso  Njitural  Gas 

105 061-1018 Transwestefn  Pipeline 

106 Ci61-12$3 - ARKLA 

107 1  107 G-19719  . 

108 '  ice CI60-14t  . 

109  •  109 Ct61-16«3 

112    i  112 1  CI62-13r. 

113 '  113 :  CI62-1 


115 

116 
117 
118 
123 
124 
126 
127 
129 
130 
133 
•34 
135 
136 
137 
140 
141 
142 
145 
146 

149 

151 


115 
116 
117 

lie 

123 


Tennessee  Gas  Pipeline.. 

United  Gas  Pipeline 

Texas  Gas  Trans 

Tennessee  Gas  Pipcisie.. 

El  Paso  Natural  Gas 

Texas  Gas  Trans 


CI-62' 

Cl62-99^ I  InlefNonti,  Ire 

Cl6i-15b9 - - '  HmgnKOOd  Gattienng 

C161  -1 2$ j  Michigan  Waconsm 

CI63-62* Uniled  Gas  Pipeline 

124 Ct63-91* _ !  Michigan  Wiscontin 

126  '  CI63-55t ~ — - I  InlerNorlti.  Inc 

127 CI83-11«8 I  ARKLA 

129 I  CI6«-78» Natural  Gas  Pipeline 

130 CI64-79* _ - '  InterNorth,  Inc 

133  Ci64-974 ._ ;  Natural  Gas  Pipeline 

134 CI64-1476 _ - i  Northwest  PipelKie 

135 1  CI64-14r8 ]  Montana-Dakota 

136 !  CI65-258 - Lone  Star  Gas 

137 '  6-l871t „ 1  United  Gas  Pipeline 

140 i  CI65-70« _~.™ I  Michigan  Wisconsin 

141 1  CI65-1380 - - j  Northwest  Pipeline 


TX... 
LA... 
TX... 
TX... 
LA... 
LA... 
TX._ 
OK.. 
LA... 


TX... 
TX... 
OL... 
LA... 
LA... 
OL... 


LA... 
TX... 
OK..- 
LA.... 
LA..- 
OK... 
OK... 
OK... 
TX... 
TX.... 
OK_. 


I 


142 i  CI66-12II.... 

145 j  CI66-13N0.. 

148 CI67-1008.. 

149 1  CI67-15B5.. 

151 1  G-6095. 

152 1  152 6-11461 

153 153 1  G-1176t.. 


155 
156 
157 
158 
'60 
62 
163 
164 
165 
166 
167 
168 
170 
173 
174 
175 
176 
177 
178 
179 
180 


..|  155 

..!  156 

;157 

I  158 

160 


18804 

J1-l4)3.. 
18371 


G-18 

CI61-1 

G-1837 

^ItPD-WSip  — 

0168-880 

162 i  CI67-e6B 

163 0169-44 

164 j  0168-1278.. 

165 '  0169-93 

166 1  CI68-13D6.. 

167 0169-393... 

168 0169-421.... 

170 CI64-1t30.. 


173 


OI69-1CI03.. 


Trunklme  Gas 

intefNorth,  Inc — 

Transwestem  Pipeline 

Southern  Umon 

El  Paso  Natural  Gas 

El  Paso  Natural  Gas 

lolerNorth.  Inc 

InterNorth,  Inc 

El  Paso  Natural  Gas 

Florida  Gas  Trans 

El  Paso  Natural  Gas 

Natural  Gas  Pipelir>e 

Tennessee  Gas  Pipeline... 
Tennessee  Gas  Pipeline... 

Columtjia  Gas  Trans 

Panhandle  Eastern 

Micnagarv  Wisconsin 

El  Paso  Natural  Gas 

Natural  Gas  Pipeline 

El  Paso  Natural  Gas 

Natural  Gas  Pipeline 

Micnigan-VViscorrsm  

Miclngan  Wisconsin 

Trurkhne  Gas 

Tennessee  Gas  Pipolina.. 
Tennessee  Gas  Pipeline.. 


174 j  0169-441.... 

175 0169-1026.. 

176 0169-794... 

177 1  CI69-1(J61.. 

178 j  0170-642.... 

179 CI70-6<l4 ]  Michigan  Wisconsin 

180 1  0170-649 — Tennessee  Gas  Ppeline.. 

181  Z     i  181 !  CI70-1(|79 I  Michigan  Wisconsin  . 

182 
183 
185 
186 
187 
192 
193 
194 


182  I  0171-138 ...— I  Transcontiiieniai  Gas  Pipeline.. 

183 1  0170-9^ Tennessee  Gas  Pipeline 

185 1  0171-4^ I  Tennessee  Gas  Pipeline 

186 1  0171-548 - ~ "-..  TnwklineGas 

187 1  OI71-405 El  Paso  Natural  Gas 

192 1  CI72-5d - I  Transcontinental  Gas  Pipeline.. 


193 CI72-2«9.. 

194 CI72-3<J9.. 

195 '  195 0172-319.. 

196 1  196 CI72-5i2.. 

197 1  197 0172-310.. 

199 '  199 CI73-2i.. 


201 1  OI73-2f5.. 

0173-3*3.. 
0173-4^9.. 
0175-41 .... 
0I75-143>. 
0175-319.. 
CI75-7I9.. 


201 

203 

204 

210 

211. 

212 

213 

214 !  214 0175-516.. 

215 j  215 CI76-2te.. 

216 ;216 CI76-8#2.. 

217 !  217  1  CI76-5|0.. 


203 

204. 

210. 

211. 

212 

213. 


Oolorado  interstate  . 

El  Paso  Natural  Gas 

El  Paso  Natural  Gas  

Transwestern  Pipeline 

United  Gas  Pipeline 

Michigan-Wisconsin 

Texas  Gas  Tians 

Oolumb.a  Gas  Trans 

Tennessee  Gas  Pipeline.. 

El  Paso  Natural  Gas 

TrunKline  Gas 

Texas  Gas  Trans 

Trunkline  Gas 

Tennessee  Gas  Pipeline.. 
Tennessee  Gas  Pipeline.. 
Tennessee  Gas  Pipeline.. 
ARKLA 


WY.. 
OK.. 
LA-. 
LA... 
UT._ 
LA... 
OK.. 
TX.- 


TX 


TX.. 


TX_ 

Ol 

OL 

LA......... 

OK 

OL 

TX 

TX..„ 

TX.._ 

TX 

OL 

OL..... 

OL 


OL- 


OL.-.- 
0K..„ 
OL...- 
OL..-. 
OT_„. 
OL— 


OL-. 
LA... 
TX- 
LA... 
WY.. 


TX.. 
OL.. 
LA_ 
OL.. 
OL.. 


OL.. 
OL.- 
OL-. 
0L_. 


OL.. 
OL.. 
LA- 


Oounty 


Winkler 

St  Manin 

Maiagorda 

Maiagorda 

Jeflerson. 

Acadia 

Brazoria 

Beavef 

Plaquemines 

San  Juan 

V^mklet 

Manon 

cm-Fed 

Plaquemines. 

Lincoln 

OH-Fed 

San  Juan 

Lafayette 

Yates 

MaiO( 

Tensas 

St.  Martin 


Custer. 

Bee. 

Pecos 

Custer 
San  Juan 
Premonl 
Stephens 
Terretionne 
Kings  Bayou. 
GranL 

Jeflerson  Davis. 
EUs. 
Winkler. 
San  Juan. 
Andrews 
Lea. 
Lea. 
Lea. 
Lea. 
Aransas 
Lea. 
Loving. 
0«-Fed. 
OH-Fed 

Jetterson  Davis. 
Woods. 
0«-Fed 
Glasscock 
Brazona. 
Pecos. 
Aransas. 
cm-Fed 
Otf-Fed. 
Off-Fed 
Off-Fed 
Off-Fed. 
Dewey 
Off-Fed 
Off -Fed. 
Off-Fed 
Off-Fed 
Off-Fed. 
Beauregard 
Reeves 
Vermilion 
Sweetwater 
Eddy. 
Lea. 

Roosevelt. 
Gregg. 
Oil- Fed 
bncoln 
Off-Fed 
Otf-Fed. 
Lea. 
Off-Fed. 
Off-Fed. 
Off-Fed 
Off-Fed. 
Oft-Fed. 
Off-Fed. 
.  Union 
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^  1      ntnv- 

rotmm-  \  t*-j«j    i 

FEBC  iTtSS 

«*'*»■  Lm  No. 


CsrMcaM  Oockel  No 


218  ;  218 

219  I  219 

220  220 

221  221 

223  ,  223 

224  224 

225  '  22i 

226  226 

227  227 

228  228 

229  229 

230  230 
232  ;  232 

234  ;  234 

235  235 

236  236 

237  237 

238  [  238 

239  239 

240  240 
242  242 

245  245 

246  246 

247  247 
2'i  248 

249  249 

250  250 

251  251 

252  252 

253  253 
256  256 
258  258 

260  260 

261  261 

262  262 

263  ;  263 

264  264 

265  265 

267  267 

268  268 

269  269 

270  ;  270 

271  I  271 

272  1272 

273  273 

275 '275 

276 !276.. 

277  !  277  . 

278  :  278 

279  279 

280  280 
291  ;  281 

282  282 

283  283 

284  284 

285  285 
2B6  .  20G 
287  '287 

290  290 

291  291 

292  292 

293  293 

294  294 

295  295 

297  297 

298  298 

299  299 

300  300 

301  :  301 

302  1  302 

303  ;  303 
304 '  304 

306  :  306 

307  !  307 

308  308 

309 !  309.. 

310  I  310 

311 j  311 

312  I  312 

313 1  313  . 

314 1  314 

317 317., 

318 318, 

319 1  319 

321 321  ., 

322 !  322 


076-646 
076-759 
CI  76-688 
C177-64 
CI  77-364 
CI77-422 
CI77-438 
CI  76- 767. 

G-9854 

G-5333 

G-5312 

3-5328 

G-5331 

G-5334.-- 


,  G-533S . 


G-5336 

G-5337 

G-5338 

G-5339 

G-5340 

G-529e 

G-5303 — 

&-5304 

G-5311 

G-5313 

G-5316 

G-5317 

G-53ie 

G-5320 „ 

G-5321.. 

G-5352 

G-5356 , 

G-5362 _ 

&-5377 

G-5379 

G-5387 

G-S37S 

,  &-13274 

G-5363 

G- 11 418 

G-8842 _ 

,  G-91S5 

'  G-9398 

i  &-9701 - 

I  G-968a 

G-10028 

G-10039 

I  G-10232     ._ 

G-I05e9 

G-10729       

G-10995 

G-11240 

:  G-11379 

G- 11084 

G-12347 

G-13044 

G-13416 , 

G-14712 

G-5324 

G-15463 - , 

G-15892    .- 

G-15912 

G-16142 -. 

.  G-16546 

G-17113 

'  6-17480    

•  G- 17559     

i  G-17864 

;  G-17548 

:  G- 17962    

G-ie638 

D76-56      -.. 

G-19374    

6-19560     

;  6-19696 

J  060-108 

{  060-802  

060-602    

0161-601      

!  061-819 

I  6-12257 

061-950 

6-5376 

CM1-1419 

6-5349  and  o-aase. 

063-79     _ 


Pi«ctias«r 


TenwuMe  Gas  Pipalwn 

Trmtconttwrtal  6at  Supply. 

TannasM*  6at  Pipatna - 

El  Paso  Natural  &aa ~. 

ColunitM  Ga*  Trana 


Tranaconnnantal  Gat  Wpalna. 

Untad  Gas  Pipelwa 

Transconananul  Gas  Supply... 

Lona  Star  Gas     

Taiat  EasMT)  Poatna 

Tannaasaa  Gas  Pvatna 

ARKLA       

Tannossaa  Gat  Pipitnt 

Nalural  6at  PipaSna 

Taaai  &at  Trant 

Tanat  Gai  Trant — 

Taias  Gas  Trans 

Texas  Gas  Trans   __. 

Unrted  6as  Pipalma 

lN«Md  6at  Pipakna _. 

Pato  Naftral  6at _. 


inwmonn.  mc- 

ARKLA 

Umad  Gas  Pipakna... 
El  Paso  Nalural  6at.. 
El  Paso  Nalural  Gat... 

maTiorvi,  mc 

Cikat  Sonne* 


Kansas  Nebraska  Nabal.. 

Mapco  Producnon  

El  Pato  Naiuai  6at 

Colorado  MaraMa 

El  Pato  Nalural  6at. 


El  Paso  Nalural  6a8. 

El  Paso  Nalural  &aa. 

El  Pato  Nalural  6at 

El  Pato  Natural  Gaa 

B  Paao  Nalural  Gat — 


El  Paao  Nalural  Gaa. 

Tana  Eaaiam  Trar«. 

Tsnnsiasi  Gat  P^iatna.. 

El  Pato  Naam  &at 

Taot  Easlam  Piptlina ... 

Panliandto  Eatlam 

Nalural  6as  P^alina 

Tennessee  Gas  Pipdwa  . 

Mountan  Fuel  Suoply 

Mountain  Fuel  Supply 

InlarNonh.  Inc 

NorttMrast  Pipeline „. 

El  Paao  Natural  Gat 

InlSfrioflh.  Inc        »«». 

El  Paao  Natural  Gaa „. 

Taiat  Eastern  Trant 

El  Paso  Natural 

iMefNortn  mc 

Southern  Nalml 

Lone  St»  Gas       

El  Paso  Natural  Gat 

Texat  Gat  Trana 

El  Paao  Natural  Gat. 

El  Paio  Nalwal  Gaa 

El  Paso  Nalural  6at 

Citaes  Seraca 

El  Paao  Natural  6a8 


El  Paao  Naum  Gaa 

Panliandto  Eastern 

El  Paso  Natural  Gat. 

Kansas- Nebraska 

Valero  Inierslale 

El  Paso  Natural  Gas 

PanharxMe  Eastern 

El  Paso  Natural  Gas 

El  Paso  Natural  Gat 

West  Texas  Gatnemg... 

Panbandle  Eastern  

Texas  Gas  Trans    

imtrFionn.  mc 

MdiigarvMiitconsin 

Colorado  Interstate 

MtrNotth.  Inc       

CMiat  Sarvic* - 

Tant  Gat  Trana — 

PanhaniSa  Eailam ........ 

Pannandte  Eaatim 


State 


County 


lA. 


OK. 
OK. 

KS.. 
NM. 

KS... 


•w. 


OL on-Fed. 

OT „. ;  OH-Fed 

01 - on-Fed 

tX ,  Wheeler 

OL on-Fed 

OT I  on-Fed 

TX I  OnJ^ed 

OT !  on-Fed 

OK Stephens 

TX Lavaca 

lA. DeSoto 

TX Panola 

TX Matagorda 

TX Matagorda 

TX - Panola 

TX _. Panola 

TX Panola 

TX _ i  Panola 

TX _ I  Panola 

TX Panola 

NM Lea 

KS Fxwey 

KS I  Fmrtay, 

LA !  Webstar. 

:  Webster 

San  Juan 

r  San  Juan 

I  Lea. 

j  Texat- 

i  Taiat 

'  Finney 

'  Lea 

_ Morton 

!^~ 

■  Hockley 

NM ;  Lea 

TX.... Howard, 

TX.... •  Glasscock. 

NM ':  Lea. 

TX.. '  Cokxado. 

TX - !  Panola. 

NM ;  San  juan 

TX. Hanwon 

TX Hans'ord 

OK Beaver 

TX !  Co*n. 

CO '  Monat. 

00 '  Mollat 

TX Gary 

NM ,  San  Juan 

TX '...^  Andrews. 

KS Edwards. 

TX Upton 

TX !  Bee. 

CO I  U  Plata. 

KS - Meade. 

MS WaMial, 

OK I  Carter 

NM I  San  Juan. 

TX Panola 

NM ,  San  Juan. 

TX _ Upton 

OK i  San  Juan. 

OK ~ I  Taxat 

00 ;  La  Plata. 

NM '  San  Juan. 

KS i  Finney, 

NM„ I  San  Juan. 

!  Baavar, 

Webb 

Pecos 

Nieno 

NM '  R«  Arnba. 

NM '  San  Juan. 

OK I  WmWar. 

OK 

OK Oaibania. 


OK. 

TX.. 
TX.. 
KS.. 


OK 

KS 

TX „.:.„. 

OK 

LA 

TX 

KS 


Finnay. 


I  Taxat. 
Lalayana. 


Former- 

Nc 
Tex. 
Pftyl 

ly  G«ny 

'f^^% 

qan  lata     _„ 

scned- 
Ul£  .No 

sch 
ule 

323 

323 

324 

324 

326   . 

326 

327  

327 

328   „.  "::'8 

,-9     .,-., 

3S0    ,  3;o 

331  331 

132  332 

333  333 

334 3''4 

..3S 335 

137 |337 

338 3-:8 

13!»  339 

3-11 i  341 

342 342 

343     343 

344      3-14 

345 2-'.5 

146 1  3-"6 

347  j  "1/ 

348     j48 

350  I  350 

351 351 

152 |35i 

356     3)6 

357     357 

358    .}  35>i 

369  359 

360      360 

362    .  362 

363  ■  363 

364 364 

165    '  365 

'66  '  366 

?h8     ;  368 

369      369 

371  371 

372 372 

373  1  373 

374 1  374 

377   377 

379 '  379 

381  1  381 

.16?     382 

383     383 

3a4   .   384 

?B5     385 

387     3«' 

388     '  388 

3«9     :  389 

390     390 

391 1  391 

393  ,  3^3 

394  1  394 

396 ;  396 

397  1  397 

398    !  398 

199   .  ]  399 

iCO        .  1  400 

401 '  101 

402   .   402 

405  405 

JC6  -   1  '.ue 

i<07 1  407 

408     1  408 

-iog 

409 

410 

.  410 

411 

,  4l1 

412  ,  , 

412 

413  ,   J  413 

414     '  414 

*15 !  415 

417 1  417 

418   i  4ie 

419  ,  ,   1  41S 

4?0  1  42C 

421  '421 

422      42; 

423     42. 

424    .\   12' 

425  1  42! 

42(>     421 

427    i  42 

428 

1  421 
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Fwmef- 
•y  Geny 


Now: 

Texaco 

Pro*tr.- 


CbiWi:»i«  Ooctiet  No 


Ul6  >No 


3-;3 

324 

326 

327 

328 

^29 

330.. 

331  . . 

132 

333 

334  . 
.i3S  ... 
137  ... 
338 

335  .. 
341  . 
342 
343 
344     . 
345 
346  .. 
347 
348 
350  .. 
351 
352... 

356  . 

357  . 
358 
3!;9 
360 
362 
363 
3o4 
365 
'66 
?b8 
369 
371  . 
372. 
373 
374  . 
377 
379. 
381 
38,? 
383 
384 
385  . 
387 
388 
3«9 
390 
391 
393 
394 
396 
397  .. 
398 
399 
400 
401 
402 
435 
JC6 

408 

-log. 

410 

411 

412 

413 

414  . 

♦  l5. 

417. 

418 

419  . 

4?0  . 

421 

422 

423 

424 

425 

426 

427 

428 


ule  No. 


323 

324 

326 

327 

128 

3-9  

320       . 

331 

332 

333   ... . 

334 

335 

337     ... 

328 

339. 

341 

342 

343 

3.14 

345 

3.'a 

317 

348 

350 

351 

352 

3")6  

357 

356     .. 

359  

360 
362 

363  

364 

365 

3do 

368 
369 

371 

372 

373 

374 

377  

379 

381 

382 

383 

384 

385 

38-' 

388 
389 

390 

391 

393 

394 

396 

397 

398     . 

399 

400 

401 

402  

405 

406     .. 
407 
406  ... 

409 

410 

411  

412 

413 

414 

415 

417 

418 

419 

420 

421 

422   ... 

423 

.124  ... 

425 

428 

427  . . 
428 .... 


CI63-426 

CI63-478 

CI63-851 

CI63-1201. 

0163-1-36 

CI63-.503 

Ci64-2       . 

CI64-157   . 

CI64-27?. 

C«3-l«39 

CI64-793  . 

0164-884  .. 

C164-1321 

C165-8  

CI64-1225 

CI65-604 

CI6fr63? 

CI65-853 

CI65-1254 

CI66-69 

C(65-924  . 

C166-176 

CI66-2'8 

CI66-571 

CI66-693 

CI66-746  . 

0167-30   . 

CI66-1072 

CI67-853 

CI67-854 

CI67-1720.. 

CI68-301 

068-88 

G-18063 

CI6e-943 

CI68-1J04 

C 169- 1028 

CI69-1087 

CI69-1204 

CI69-1240 

CI71-200. 

CI71-2S8  . 

CI71-762 

CI72-223 

CI72-289 

G-5346     . 

CI72-713. 

CI72-716. 

CI72-719 

CI72-854 

G-5310 

CI72-762 

CI72-771  . 
1  CI73-166.. 

CI73-329 

C173-284  . 

CI73-428  . 

CI73-923 

CI74-386 

G-53I6  NPfc 

G-1759  NP^;. 

CI75-194 

Cr5-711. 

CI77-17  . 

CI76-  768 

CI76-766 

C176-546 

CI77-71 

CI77-70  . 

CI77-629 

CI76-758 

CI77-15 

CI77*88 

CI79-56  . 

CI78-256 
i  CI78-493 

CI78  579 

CI78-796 

CI78-1103. 

CI78-1104. 

CI78-920 

CI78-894 

CI79-189 

CI79-186 

CI79-402 

CI79-437 


Exhibit  "A  — Continued 


Purchasa> 


Stale  ! 


ARKLA _ 

Natural  Gas  Pipeline 

KenMS  Netraska _» 

Irterfiofttl.  !nc 

El  Paso  Natural  Ga» 

P.irihandlc  Easle^n 

Michigan  Wisconsin 

Karsas-NrtrasKa 

lnl£r'Mort^  Inc 

Cities  Ser.rce - 

Colorailo  IWerstalo  — 

Lone  Star  Gas _ - 

Nsiuial  Gas  Pipeline - 

InlerNoftt'  Inc - 

E!  Paso  Natjial  Gas 

W(~t  Texas  GallvTnng 

InleftMofth.  Inc , - -.. 

E>  Paso  Natural  Gas 

Parhandle  Eastern 

Natural  Gas  Prpoline 

Arkansas  Oklahoma  Gas 

ARKLA 

Northwest  Pipeline _ 

Cifes  Service _ 

North»»ost  Pipeline...- 

ARKLA 

Cities  Seroioe 

El  Paso  Natural  Gas 

APKLA 

ARKLA - 

Lonr  Star  Gas - 

Tcx.)S  Eastern  Trans 

ARKLA 

E.'  Paso  Natural  Gas 

El  Pssc  Nstural  Gas 

Kansai  Nebraska 

Naturcl  Gas  Pipeline 

So'ittiern  Natural 

Naloial  Gas  Pipeline 

Taxas  Eastern  Tra.is 

Transcontinantal  Gas  Pipeline .. 

Tex;s  Eastern  Trans 

Naiijral  Gas  Pipeline — 

Kansas-Netjraska 

Colorado  Interstate 

UnittHirt3as  Pipeline 

Inte-North.  Inc 

NatuTSi  Gas  Pipeline 

Nalyral  Gas  Pipeline 

El  Paso  Natural  Gas 

Anf.A 

imerNorth.  Inc ~. 

El  Paso  Natural  Gas 

El  °aso  Natural  Gas 

Coijii'bia  Gas - 

InterNonh.  IPC 

Columbia  Gas  Trans. 

El  P2S0  Natural  Gas 

El  Peso  Natural  Gas 

Nonr,vve5t  Pipeline 

N<Trth»est  Pipeline 

Transwestern  Pipeline 

N.;r:h»-e^;  Pipeline 

Tiaiiscontinental  Gas  Supply 
Trar^scontnenlal  Gas  Supply 
Trarsconlinental  Gas  Supply ... 

Nafjul  Gas  Pipeline 

El  Paso  Natuial  Gas 

Micfijan  Wisconsin 

InleiNorlh,  inc  

i  Transcontinental  Gas  Supply  . 
Transcontinental  Gas  Supply. 

I  M.tl'ioan  Wisconsin 

i  El  PaM  Natural  Gas 

;  Uniicrt  Gas  Pipolioe 

j  United  6as  Pipcl.;ie - 

Panhandle  Eastern 

CI  Paso  Natural  Gas 

United  Gas  Pipeline 

Utiii8'J  Gas  Oipaline  

Unilrrd  Gas  PipcH'ne 

El  Paso  Natural  Gas 

InlerNorih.  Inc  

El  Paso  Ng'.ural  Gas 

El  Paso  Natural  Gas 

Southern  Natuial  


LA... 
OK.. 
OK.. 
OK.. 
NM.. 
OK.. 
OK.. 
KS... 
KS.. 
OK  . 
OK.. 
OK.. 
OK. 
OK. 
TX.. 
TX.. 
TX.. 


OK 

OK 

OK 

OK 

CO 

KS.. 

(» 

AR 

KS 


OK.. 
OK  ., 
OK... 
OL... 
OK.. 
TX.. 
NM.. 
OK.. 
NM.. 
MS.. 
TX... 
OL... 
OT... 
OL... 
OL... 
OK.. 
WY.. 
TX... 
TX... 
TX... 
TX... 
TX... 
LA.. 


OL... 
TX... 
OL... 
CO.. 


TX... 
CO.. 
OT... 
OT... 

OL... 


KS.. 


OT... 
OT... 
OT... 
TX... 
OL... 
TX... 
OK.. 
NM. 
OL. 
OL.. 
OL.. 

OK 


LA 


Ouadiita. 

Beaver. 

Beaver. 

Lea 

Texas. 

Harper 

Greeley. 

Firwiey. 

Texas. 

Beaver 

Stephsns 

Libscomb 

Pecos. 

Wirkler. 

Ochiltree. 

Lea. 

Cimarron. 

Beaver 

Le  Flore 

Sequoyah. 

U  Plata. 

Harper 

La  Plate 

Barber 

Lea. 

Latimer. 

Laiimer 

Stephens. 

Ott-rod. 

Blaine. 

Howard. 

Lea 

Beaver. 

Lea. 

Walthall. 

Cass. 

OffFed. 

on-PeO. 

cm-fed. 

On-fait. 

Beaver 

Sweetwater 

Panola 

Loving. 

Winkler. 

Winkler 

Howard 

Clait>orne. 

Lea. 

Lee 

San  Juan. 

Off  Fed, 

Carson. 

on-Fed. 

La  Plata 

San  Juan 

San  Juan 

San  Juan 

Winklei. 

La  Plata 

OtIFed 

cm-Fed 

on-Fed. 

Eddy. 

San  Juan 

Kiowa. 

Lea. 

on-Fed. 

cm-Fed. 

0«-Fod 

Pecos. 

on  Fed. 

Ni*;oes. 

Custer 

Eddy. 

Ofl-Fed. 

OHFed. 

on  Fed. 

San  Juan. 

Woods. 

San  Juan 

Lsa. 

on-Fed. 


County 
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Former- 
ly Getty 
On  Co. 
FEHC 
gas  rate 
sched- 
ule No 


Now: 
Texaco 
Produc- 
ing Inc  . 
FERC 
i  gas  rale 
I  sched- 
ute^4o 


Exhibit  "A"— Continued 


Cerlhcaie  Docket  No 


551 


L 


,851. 


cns-a 

CI85-179 


Purchaser 


State 


Cities  ServicB 

Florida  Gas  Trar": 


KS. 
OT. 


County 


Seward. 
Off-Fed. 


Certteate   m*<c»t>or   by   T.,K»   Produc«g   Inc.    •   currentty   pend.rM^   Bequest   was   nwde   «  certrtraite  app*cat«n   thai   No    552   be   assHjned   to  the   gas   rate   scttedu* 
NoTt-OL  IS  Offshore  Louisiana  and  OT  «  Offshore  Tenas. 


|KR  Doc.  8'i-14630  Filed  6-1R-85:  8:45  am| 

BIIXINQ  CODE  6717-01-M 

I  Docket  No.  CP85-565-C00  etc.] 

Texas  Gas  Transmission  Corp.;  Notice 
of  Applications 


(June  14. 1985). 

Tai<e  notice  that  on  June  5, 1985, 
Texas  Gas  Transmission  Corporation 
(Applicant).  3800  Frederica  Street. 
Owensboro,  Kentucky  42301.  filed 
Docket  Nos.  CP85-5G5-O00.  CP85-566- 
()00,  CP85-567-000.  CP85-56&-000.  CP85- 
569-000.  CP85-570-000.  CP85-571-000, 
CP85-572-000,  CP85-573-000.  CP85-574- 
000,  CP85-575-000,  CP85-576-000,.  and 
CP85-577-000,  applications  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for 
limited-term  certificates  of  public 
convenience  and  necessity  authorizing 
the  continued  transportation  of  natural 
gas  which  service  has  previously 
commenced  pursuant  to  Section  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205) 
and  the  orders  issued  by  the 
Commission  in  Tenneco  Oil  Company, 
et  al..  Docket  No.  CI83-269  (Tenneflex), 
all  as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

The  Appendix  attached  hereto 
provides  details  for  each  of  the 
referenced  dockets  under  which 


Applicant  proposes  to  continue 
transporting  natural  gas.  Applicant 
states  that  the  volumes  to  be 
transported  would  be  received  into  its 
system  at  existing  points  of 
interconnection  and  redelivery  would  be 
at  existing  points  of  delivery  with  either 
the  end-users  or  the  representative  local 
distribution  companies  or  other 
transporters. 

Applicant  would  receive  the  subject 
transportation  volumes  at  existing 
receipt  points  on  its  system  and 
Applicant  would  redeliver  the  subject 
transportation  volumes  ast  existing 
points  of  redelivery  as  reflected  in  the 
applications  herein,  Tenneflex 
transactions  and  applicable  §  157.209 
prior  to  notice  proceedings  which  are 
identified  in  the  Appendix  hereto. 
Applicant  is  charging  all  of  the 
shippers  referenced  herein  the  then 
effective  rates  and  provisions  as  set 
forth  in  the  Applicant's  FERC  Gas  Tariff 
applicable  as  identified  in  the  Appendix 
hereto. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  21. 
1985,  file  with  the  Federal  Energy 
Commission.  Washington.  D.C.  20426.  a 
motion  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 

Appendix 


Docket  No 


DtslriMition  company 


-f 


CP85-565-000  . 
CP85-566-000 
CPeS- 567-000 

CP«5-56«-000.. 
CP85- 569-4)00 
CPe5-570-000.. 
CP85-571-000  . 


The    Cincmnati 

Electnc  Co. 
Memphis    Light     Gas 

Water  Division 

(•) i 


End-user 


Gaa    and    ARMCO  Inc. 


Indiana  Gfes  Co..  Inc  . 


Memphis    Light. 

Water  Division 
Memphis    Light. 

Water  Oivison 
The    Cincinnati 

Electric  Co. 


Gas 


Gas 


Gas 


and  ,  El     duPoni    de    Nemours 
and  Co 
Vulcan   Cherricals.    a    divi- 
sion of   Vulcan   Matenals 
Co 
Fairfieid  Manufacturing  Co.. 
Inc. 
and  1  W  R  Grace  and  Co 


Transpor- 
tation 
volumes 
(Mcf  per 
day) 


and  I  Humko  Cftemcial  Division . 

i 
and  I  Franklin  Box  Board  Corp... 


■42.000 

'5.000 

6.000 

900 


other  transporters 


ANR  Pipeline  Co .. 


'  Tennessee  Gas  P-pe  Line 

Co 
ANR  Pipeline  Co 


40.000  I  Artia  Energy  Resources,  ■ 
division  ol  Arkla.  Inc. 
5  000    Tennessee  Gas  Pipe  Line 

j      Co. 
1.300  i  ANR  Pipeline  Co 


the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commissions  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  publ'c 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further-notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unl'jss  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretarv. 


Prior  notice 
certificate  No 


CP84- 122-000 

CP85-245-000 

CPe5-26-C00 

CP85-383-000 

•  CP85-483-000 

C) 

CP84 -3 17-000 


Term 


12/31/85 
10/31/85 
12/31/85 

10/31/85 

10/31/85 

I     10/31/86 

12/31/85 


Rales 


Rale  Schedule  T-3/Z-4  and  T- 

1/Z-4. 

TSC  1  Rate  Schedule  for  G  Serv- 
ice Sales  Customers. 

T-SL/Z-SL  Rate  Schedule 

TSC  3  Rale  Schedule  for  G  Sen 

ice  Sales  Customers 
TSC  1  Hate  Schedule  lor  G  Sen< 

ice  Sales  Customers. 
TSC  1  Rate  Schedule  lor  G  Serv- 

k:e  Sale  Customers 
Rale  Schedule  T-3/Z-4  and  T- 

1/2-4. 
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Ooc<i«t  No 


OoMMton  company 


Enit-uM> 


CoeS-5'2-000 

cpes-srj-ooo 

CPB5S  74-000 

CW5-575-000 

CPaS- 5  75-000 
0*5-577-000 


lation 

vownes 
tMclpw 


Otner  iranipartm 


carti)<a«e  ^4o 


Tufm 


Rates 


Th*    Cmcimak    Gas    *rd  Gao'^a-Paci'ic  Cop 

Elecmc  Co  , 

Moffipm    UgM.    Gas    and  OO  Cnemcats.  >nc 

Male  ONoan 

Tne    Oncmak    Gas  '  and  MddWown  Pap«'t>oard  Co . 

Ewcmc  Co  a  Onsion  o<  Neoark  Boa- 

I  bovdCo 

Oiomimt^  lAMy  Oapl    ol>  Haywood  Co 

of  DFOvifisiflte.  T  ann 

;  Mmnptw    UgM.    Gat    and  ,  Buckey*  Conuiose  Corp 
I      VMMr  OMSnn  I 

mdona  Gas  Co   mc  !  Knaui  F«wr  Glass 


1.600  ' 

I  500 

•liOO  , 

'  600    UnMd  Gas  Pipa  Lme  Co 

4500 

i3oo  :...  _ - 


CPB4-584-000  ! 

eras -549-000 
c>>e4-?39-oco : 

cws-.Hse-ooo 

•  CP85-44»^)00 
CPS5-370-«00  ', 


i2,'3l/85    Rate  Schedule  T-uz-a 

10  3UM     TSC  I  Rate  SchndKle  for  G  San 

ice  Sales  Customets 
12/31/85  ,  Rate  Schedule  T-3.'Z-4.  T-i  Z 

,      4  and  T-S*./Z-4 

10/31/85  TSC  I  Rale  Schedule  lor  SQ 
Rate  Schedule  Sa;es  Custom- 
ers 

10/31/85  '  TSC  1  Rate  Schedule  lor  G  Se<v 
■ce  Sales  CusMmers 

10/31/85  ■  TSC  3  Rale  Schedule  lor  G  Sarv- 
I      ce  Sales  Cuslomars 


'  Increase  H)n«  25.000  Mc<  under  pnor  notice  authorintion  * 

■  Decrease  Ifom  7  50O  Mel  under  pnor  nohce  autnomalon  .  _    „  ,.,»,, 

'  For  E^an  wxt  Cwmaga  rcceol  po>iis  cxrentty  used  tor  iransponal«n  service  punuani  ID  aulharaaMn  granted  10  Tenncco  Ol  Company    w  u: .   m  IVk  V<->  No    (.IH3--tA.  >■/  >// 

.•rr,-fl.-»l 

«  Deevanes  are  made  im8«U  the  aid  oI  a  local  itsMKikon  Compare 

'  Pnor  iwBce  aulfionzacon  10  become  etiecbve  June  27   1985.  abaant  proiesis 

*  Tinapo«iaton  saraca  ■  puisuar*  10  auihonnWn  gian«ad  «  ^annt^tft 
'  Pnor  noaca  request  oas  Mad  May  29.  1985 

*  liiiiiaia  Irom  l..'>00  Mel  under  pnor  noeca  aulhonzakon 

■  incraasa  *om  250  Mcf  urxler  pnor  noica  auVianzaton 

'"  Pnor  nonce  auihoriaaon  10  become  cMeciwe  June  25.  I98S  absent  protests 


|FR  Doc.  B5-14668  Filed  6-1IM15:  8:4.S  rfm| 
BIUJN6  COM  8717-Ot-M 


(Docket  No.  CI8S-239-000I 

Samson  Resources  Co.;  Notice  of 
Quarterly  Status  Conference 

June  14.  1985. 

Take  notice  that  d  quarterly  status 
conference  has  been  scheduled  pursuant 
lathe  Commission's  order  of  SeptemJ»er 
26.  1984.  to  evaluate  whether  the 
implementation  of  Samson  Resources' 
special  marketing  program  is  achieving 
the  Commission's  purposes.  The 
conference  will  be  held  at  the 
Commission  at  825  North  Capitol  Street. 
.\F...  Washington,  D.C.  on  June  21. 1985, 
at  2:00  p.m.  All  interested  persons  and 
Staff  are  invited  to  attend. 
Kenneth  F.  Plumb. 
Stcn  :ary. 

IFR  Uoc.  85-14599  Fiied  7-18-^5:  a45  rtm| 
BILLING  CODE  S717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-240064:  FRL-2851-81 

State  Registration  of  Pesticides 

agency:  Environmental  l^otet:tion 

.Agcnry  (EPA). 
action:  Notice. 


summary:  EPA  has  received  notices  of 

registration  of  pesticides  to  meet  special 
local  needs  under  section  24(c)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended, 
from  18  States.  A  registration  issued 


under  this  section  of  FIHIA  shall  not  In- 
effective for  more  than  90  days  if  the 
Administrator  disapproves  the 
registration  or  finds  it  to  be  invalid 
within  that  period.  If  the  Administrator 
disapproves  a  registration  or  finds  it  to 
be  invalid  after  90  days,  a  notice  giving 
that  information  will  be  pvilili.sned  in  the 
Federal  Register. 

DATE:  1  he  last  entry  for  eac  h  it(;m  is  the 
date  the  State  registration  of  that 
product  beranie  effective. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  English.  Registration  Division 
(TS-767C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SVV..  Washington. 
DC. 
Office  location  and  titlephone  number: 
Rm.  726A.  CM  No.  2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA,  (703- 
557-7716). 
SUPPLEMENTARY  INFORMATION:  .Ml  of  the 
registrations  listed  below  were  received 
by  the  FJ*A  in  April  1985.  Receipts  of 
State  registrations  will  be  published 
periodically.  Of  the  following 
rL-gistrations.  none  involve  a  changed- 
use  pattern  (CUP).  The  term  "changed 
use  pattern"  is  defined  in  40  CFR 
162.3(k)  as  a  significant  change  from  a 
use  pattern  approved  in  connection  with 
the  registration  of  a  pesticide  product. 
Examples  of  significant  changes  include, 
but  are  not  limited  to.  changes  from  a 
nonfood  to  food  use.  outdoor  to  indoor 
use.  ground  to  aerial  application, 
terrestrial  to  aquatic  use.  and 
nondomestic  to  domestic  use. 

Alabama 

EPA  SLXNo.  AL  85  0001.  Y-Tex  Corp. 
Registration  is  for  Max-Con  Insecticide 


Far  Tag  to  be  used  on  beef  cattle  and 
nonlactating  dairy  cattle  to  control  flies, 
spinose  ear  ticks,  and  Gulf  Coast  tic:ks. 
April  25. 1985. 

EIW  SL\  \'o.  AL  85  0002.  Degesch 
America.  Inc.  Registration  is  for  Degesch 
.Magtoxin  Pellets-Prepac  to  be  used  on 
bins,  silos,  holding  tanks,  food  and  feed 
processing  equipment,  and  conveyers  to 
control  confused  flour  beetles  and  red 
flour  beetles.  April  2.5, 1985. 

EIW  SLNSo.  AL  85 0003.  Dow 
Chemical  Co.  Registration  is  for  Lorsban 
4E  Insecticide  to  be  used  on  cotton  to 
control  aphids,  full  armyworms.  and 
spider  mites.  April  25. 1985. 

California 

EPA  SLS  So.  CA  85  0035.  Monterey 
Co.  Agricultural  Commissioner. 
Registration  is  for  Rovral  Fungicide  to 
be  used  on  crucifer  crc.ps  grown  for  seed 
to  control  allcrnaria  leaf  and  pod  spot. 
April  3.  1985. 

EPA  SLNt\o.  CA  85  0036.  Sonoma  Co. 
Agricultural  Commissioner.  Registration 
is  for  Rodent  Bait  Warfarin-P  Treated 
Grain  (0.025"< )  to  be  used  on  burrows, 
ground  floors,  and  attics  to  control  rats, 
house  mice,  ground  squirrels,  and 
chipmunks.  April  10,  1985. 

EPA  SLS  So.  CA  85  0037.  Sonoma 
County  Agricultural  Commissioner. 
Registration  is  for  Methyi  Bromide 
Rodent  Funiigant  to  be  used  on  burrows 
to  control  ground  squirrels.  April  10, 
1985. 

EPA  SLS  So.  CA  85  0038.  Sonoma  Co. 
Agricultural  Commissioner.  Registration 
is  for  Rodent  Bait  Chlorophacinone 
treated  grain  (0.005%)  to  be  used  on' 
burrows,  concealed  places,  in  corners, 
and  along  walls  to  control  rats,  house 
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mice,  ground  squirrels,  and  chipmunks. 
April  10, 1985. 

EPA  SLNNo.  CA  85  0040.  Forest  Pest 
Managcmenl-USDA  Forest  Ser\ice. 
Registration  is  for  Bayiethon  SC^i 
VVettabie  Powder  to  be  used  on  Jeffrey 
and  ponderosa  pine  seedlings  to  control 
sirococtus  tip  blight.  April  10. 1985. 

EPA  SLN\'o.  CA  85  0041.  Vector 
Control  &  Biology  Branch.  Registration  is 
for  Dimilin  W-25  to  be  used  on  street 
gutters,  roadside  ditches,  flood  control 
channels,  and  underground  storm  drains 
to  control  mosquitoes.  April  19. 1985. 


Georgia 

EPA  SLNNo.  CA  05 OOOJ.  Dow 
Chemical  Co.  Registration  is  for  Telone 
II  Soil  Fumigant  to  be  used  on  cotton, 
soybeans,  and  peanuts  to  suppress 
nematodes.  April  30. 1985. 

Idaho  I 

EPA  SLN  No.  ID  85  0002.  Degesch 
America,  Inc.  Registration  is  for  Degesch 
Magtoxin  Pellets-Prepac  to  be  used  on 
bins,  silos,  holding  tanks,  food  and  feed 
processing  equipment,  and  conveyers  to 
control  confused  flour  beetles  and  red 
flour  beetles.  April  17. 1985. 

EPA  SLNNo.  ID 85 0003.  E.I.  Du  Pont 
De  Nemours  &  Co..  Inc.  Regristration  is 
for  Du  Pont  Benlate  Fungicide  to  be  used 
on  chick  peas  to  conliol  seed-bome 
Ascochyta  lahiei.  April  19. 1985. 

EPA  SLNNo.  ID 85 0004.  Oreo.  Inc. 
Registration  is  for  Oreo  Gopher  Grain 
Bail  to  be  used  on  forestry,  forage  crops, 
orchards,  grass  seed,  and  noncrop  areas 
to  control  gophers.  April  19. 1985. 

Louisiana 

EPA  SLNNo.  LA  05 OU(L'.  Chevron 
Chemical  Co.  Registration  is  for  Ortho 
Bolero  8  EC  to  be  used  on  preplan! 
nomncorporated  fields  to  control  red 
rice.  April  17. 1985. 

EPA  SLN  No.  LA  S5  0003.  Y-Tex  Corp 
Registration  is  for  Nfex-Con  Insecticide 
Eur  Tag  to  be  used  on  beef  cattle  and 
non-lactating  dairy  cattle  to  control  horn 
flies,  face  flies,  gulf  Coast  ticks,  and 
spinose  ear  ticks  and  to  aid  in  control  of 
stable  flics,  house  flics,  and  lire.  April  9. 
1985. 

EP.A  SLNNo.  LA  If50004.  Universal 
Cooperatives.  Inc.  Registration  is  for 
Paraquat  -♦-  Plus  to  be  used  on  soybeans 
to  control  red  rice,  common  cockleburs. 
and  morningglories.  April  17. 1985. 

Mississippi 

EP.A  SLNNo.  MS 85  0001.  American 
Cyanamid  Co.  Registration  is  for 
Cythion  Insecticide  RTU  The  Premium 
Grade  Malathion  (not  EPA  reg.)  to  be 
used  on  cotton  to  control  aphids.  boll 
weevils,  grasshoppers,  fleahoppers. 


leafhoppers.  lygus  bugs,  and  thrips. 
April  25, 1985. 

Missouri 

EP.\  SLNNo.  MO 85 0001.  American 
Cyanamid  Co.  Registration  is  for  Aastar 
Soil  and  Systemic  Insecticide  to  be  used 
on  field  corn  to  control  cutworms,  corn 
rootworms.  wireworms.  white  grubs, 
seedcorn  maggots,  seedcom  bettles.  flea 
beetles.  European  com  borers,  com  leaf 
aphids.  and  spider  mites.  April  12, 1985. 

Nebraska 

EP.A  SLN  No.  NE  85  0002.  American 
Cyanamid  Co.  Registration  is  for 
Counter  Systemic  Insecticide- 
Nematicide  to  be  u.sed  on  sugar  beets  at 
planting  to  surpress  sugar  beet  cyst 
nematodes.  April  11. 1985. 

EPA  SLNNo.  NE 85 0003.  Shell 
Chemical  Co.  Registration  is  for  Bladex 
90  DF  Herbicide  to  be  used  on  grain 
sorghum  (milo)  to  control  cheatgrass. 
crabgrass.  green  foxtail.  Indian 
lovegrass,  volunteer  wheat  (2),  yellow 
foxtail,  and  broadleaves.  April  11. 1985. 

EPA  SLNNo.  NE 85  0004.  Shell 
Chemical  Co.  Registration  is  for  Bladex 
BOW  Herbicide  to  be  used  on  grain 
sorghum  (milo)  to  control  grasses  and 
broadleaves.  April  11. 1985. 

EPA  SL.W  No.  .\E  85  0005  Shell 
Chemical  Co.  Registration  is  for  Bladex 
4L  Herbicide  to  be  used  on  grain 
sorghum  (milo)  to  be  used  on  grasses 
and  weeds.  April  11, 1985. 

EP.A  SL.W  No.  NE  85  0006.  Universal 
Cooperatives,  Inc.  Registration  is  for 
Paraquat  f  Pius  to  be  used  on  no-till 
sunflowers  to  control  emerged  annual 
broadleiif  weeds  and  grasses.  April  11. 
1985. 

EP.A  SLNNo.  NE 85 0007.  American 
Cyanamid  Co.  Registration  is  for  Prowl 
Herbicide  to  be  used  on  soybeans  for 
preemergence  application  to  control 
common  ragweeds,  jimsonweeds. 
smartweeds.  velvetleaf  (buttonweeds). 
and  Venice  mallow.  April  11. 1985. 

EPA  SLNNo.  NE 85 0008.  Universal 
Cooperatives.  Inc.  Registration  is  for 
Paraquat +  Plus  to  be  used  on  chemical 
fallow  for  desiccation  of  emerged 
annual  broadleaf  weeds  and  grasses 
and  suppression  of  emerged  perennial 
weeds  during  the  fallow  period(s)  of  the 
wheat-fallow,  wheat-annual  crop-fallow, 
wheat-annual  crop,  and  continuous 
wheat  cropping  systems.  April  11. 1985. 

Nevada 

EPA  SLVNo.  NV  85  0003.  Nevada 
Dept.  of  Agriculture.  Registration  is  for 
Poast  Herbicide  to  be  used  on  onions 
grown  for  seed  to  control  annual  and 
perennial  grass  weeds.  April  8, 1985. 


New  jersey 

EPA  SLNNo.  NJ 85  0006.  Penick  Corp. 
Registration  is  for  PB-NOX  Insecticide 
With  Rotenone/PBO  EC  4% +  8%  to  be 
used  on  eggplants,  potatoes,  and 
tomatoes  to  control  Colorado  potato 
beetles.  April  25. 1985. 

North  Carolina 

EPA  SLN  No.  NC  85  0002.  Fairfield 
American  Corp.  Registration  is  for 
Permanone  Tick  Repellent  to  be  used  on 
outer%urfaces  of  clothing  to  control 
ticks,  chiggers.  and  mosquitoes.  April  2. 
1985. 

EPA  SLNNo.  NC 85  0003.  Buckrnan  . 
Laboratories.  Inc.  Registration  is  for 
Busan  1020  to  be  used  on  peanuts  to 
control  cylindrocladium  black  rot  (CBR). 
April  17. 1985. 

Oregon 

EPA  SLNNo.  OR  85 0003  Oreo.  Inc. 
Registration  is  for  Oreo  Patrol  to  be  used 
on  cropland  and  noncropland  areas  and 
pastures  to  control  ground  squirrels. 
April  3, 1985. 

EPA  SLNNo.  OR  85  0004.  Oregon 
Rodent  Control  Outfitters.  Registration 
is  for  Oreo  Barrage  to  be  used  on 
noncrop  areas,  ditchbanks.  and  right-of- 
ways  to  control  ground  squirrels.  April 
3. 1985. 

EPA  SLNNo.  OR  85  0005  Mel  ridge. 
Inc.  dba/Oregon  Bulb  Farms. 
Registration  is  for  Milogard  90W  to  be 
used  on  hly  bulbs  to  control  weeds. 
April  10. 1985. 

EPA  SLNNo.  OR  85  0006.  The  Chas. 
H.  Lilly  Co.  Registration  is  for  Lilly/ 
Miller  Alphaspra  to  be  used  on  apple 
and  pear  fruit  trees  to  control  thinning. 
April  10. 1985. 

EPA  SLNNo.  OR  85  0007.  Universal 
Cooperatives,  Inc.  Registration  is  for 
Paraquat  Plus  to  be  used  on  wheat/ 
fallow/wheat  rotation  to  control 
emerged  weeds  and  for  preemergence 
control  of  pigweeds,  mustards,  cheat, 
downy  brome,  and  wild  sunflowers. 
.April  17. 1935. 

EPA  SLNNo.  OR  85 0008.  Universal 
Cooperatives.  Inc.  Registration  is  for 
Paraquat  Plus  to  be  used  on  wheat/ 
fallow/wheat  relation  to  control 
emerged  and  preemerged  weeds.  April 
17. 1985. 

EPA  SLNNo.  OR  85  0009.  Universal 
Cooperatives.  Inc..  Registration  is  for 
Paraquat  Plus  to  be  used  on  wheat/ 
fallow/wheat  rotation  to  control 
emerged  and  preemerged  weeds.  April 
17.  1985. 

EP.A  SLNNo.  OR  85  0010  Universal 
Cooperatives.  Inc.  Registration  is  for 
Paraquat  Plus  to  be  used  on  alfalfa  to 
control  bluegrass.  cheat,  chickweed, 
downy  brome.  henbit.  Japanese  brome. 
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rescuegrass.  and  shcphorilspurse  weeds. 
April  17. 1985. 

EPA  SLWo.  OR  83  0011.  IJnivorsHl 
Cooperatives.  Inc.  Registration  is  for 
Paraquat  Plus  to  be  used  on  dormant 
mint  to  control  emerged  annual 
broadleaf  weeds  and  grass??s.  April  17. 
1985. 

EPA  SLWo.  OR  83  001  J.  Universal 
Cooperatives.  Inc.  Registration  is  for 
Pdraquat  Plus  to  be  used  on  giiilir  (seed 
production  only)  for  preplan!  or 
preemergence  use  to  control  annual 
broadleaf  weeds  and  grases.  April  17. 
1985. 

EPA  SLNNo.  OR  85  0013.  Universal 
Cooperat'vrs.  Inc.  Registration  is  for 
Paraquat  Plus  to  be  used  on  winter 
wheat  for  postemergence  use  to  supress 
volunteer  rye  and  downy  brome  grasses. 
April  17. 1985. 

EPA  SLNSo.  OR 85 0014.  Universal 
Cooperatives.  Inc.  Registration  is  for 
Paraquat  Plus  to  be  used  on  cheatgrass 
and  volunteer  grain.  April  17. 1985. 

EPA  SLNNo.  OR  85  0013.  Universal 
Cooperatives,  inc.  Registration  is  for 
Paraquat  Plus  to  be  used  on  alfalfa  to 
control  bluegrass.  cheat,  chickweed. 
downy  brome.  hrnbil.  Japanese  brome. 
rescuegrass.  and  shepherdspurse  weeds. 
April  17. 1985. 

EPA  SLNNo.  OR  85  0016.  Universal 
Cooperatives,  Inc.  Registration  is  for 
Paraquat  Plus  to  be  used  on  alfalfa  to 
control  bluegrass.  cheat  chiukweed. 
downy  brome.  henbit,  Japanese  brome. 
rescuegrass.  and  shepherdspurse  weeds. 
April  17. 1985. 

EPA  SLSNo.  OR  85  0017.  E.I.  Du  Pont 
De  Nemours  ft  Co..  Inc.  Registration  is 
for  Du  Pont  Glean  Herbicide  to  be  used 
on  tillage  fallow,  preceding  winter 
wheat  to  control  broadleaf  weeds.  April 
25. 1985. 

EPA  SLNNo.  OR  83  0013.  FMC  Corp. 
Registration  is  for  Dimethoate  267  to  be 
used  on  grass  seed  crops  to  control 
aphids,  thrips.  winter  grain  mites,  and 
plant  bugs.  April  25. 1985. 

EPA  SLN  No.  OR  85  0019.  Mobay 
Chemical  Corp.  Registration  is  for 
Sencor  4  Flowable  Herbicide  to  be  used 
on  alfalfa  to  control  grasses  and 
boradleaf  weeds.  April  25. 1985. 

EPA  SLN  No.  OR  85  002O  Mobay 
Chemical  Corp.  Registration  is  for 
Sencor  DF  75%  Dry  Flowable  Herbicide 
to  be  used  on  alfalfa  to  control  grasses 
and  broadleaf  weeds.  April  25, 1935. 

Texas 

EPA  SL\'No.  TX  85  0004.  Chevron 
Chemical  Co.  Registration  is  for 
Difolatan  80  Sprills  (Fungicide)  to  be 
used  on  oranges,  grapefruits,  tangerines. 


lemons,  and  limes  to  control  plant 
diseases.  April  2. 1985. 

EPA  SL\  No.  rX  85  0003.  Tex  Ag  Co. 
Registration  is  for  EP.N  5  Fniulsifiable 
Insecticide  to  be  used  on  cotton  to 
control  thrips.  worms,  and  boll  weevils. 
April  25, 1985. 

EPA  SLNNo.  TX85  0OO6.  Tex-Ag  Co. 
Registration  is  for  TA  33  to  be  used  on 
cotton  to  control  aphids.  worms,  red 
spiders,  mites,  lygus  bugs,  cabbage 
loopers.  cotton  leaf  perforators,  and 
saltmarsh  caterpillars.  April  25. 1985. 

EPA  SLN  No.  TX  85  0007.  T-Te\  Corp. 
Registration  is  for  Max-Con  Insecticide 
Far  Tag  to  be  used  on  beef  and  dairy 
cattle  to  control  flies  and  lire.  April  25. 
1985. 

EPA  SLNNo.  TX85  00OS.  American 
Cyanamid  Co.  Registration  is  for  Cygon 
Systemic  Insecticide-Miticide  to  be  used 
on  celery  to  control  carmine  mites  and 
two-spotted  spider  mites.  April  25. 1985. 

EPA  SLNNo.  TX  83 0009.  Chevron 
chemical  Co.  Registration  is  foi  Ortho 
Paraquate  Plus  to  be  used  on  sugarcane 
to  control  emerged  annual  broadleaf 
weeds  and  grasses.  April  25. 1985. 

Utah 

EPA  SLNNo.  irraSOOOl.  E.I.  Du  Pont 
De  Nemours  ft  Co.  Registration  is  for  Du 
Pont  Benlate  PNW  Fungicide  to  be  used 
on  barley  to  control 
pscudocercosporella  foot  rot.  April  15, 
1985. 

Vermont 

EPA  SLNNo.  VT 85 0001.  ICl 
Americas.  Inc.  Registration  is  for 
Ambush  EC  to  be  used  on  apples  to 
control  spotted  tentiform  leafminers. 
April  19. 1985. 

Virginia  ^ 

EPA  SLNNo.  VA85  00UJ  Buckman 
Laboratories.  Inc.  Registration  is  for 
Busan  1020  to  be  used  on  peanuts  to 
control  cylindrocladium  black  rot  (CBR). 
April  22.  1985. 

Washington 

EPA  SLNNo.  WA  85  0007  Rhone- 
Poulenc.  Inc.  Registration  is  for  Mocap 
EC  to  be  used  on  potatoes  to  suppress 
Columbia  root-knot  nematodes 
[Meloidogynechitwoodi].  April  1. 1985. 

EPA  SLNNo.  W A  85 0008  Rhone- 
Poulenc,  Inc.  Registratinn  is  for  Mocap 
10%  Granular  to  be  used  on  potatoes  to 
suppress  Columbia  root-knot  nematodes 
[Meloidogvne  chitwoodi).  April  1. 1985 

EPA  SLNNo.  WA  85  0009.  Mobay 
Chemical  Corp.  Registration  is  for 
Morestan  25%  Wettable  Powder  to  be 
used  on  bearing  fruit  (prebloom  and 
postharvest  apples  and  pears)  to  control 


powdery  mildew,  mites,  mite  eggs,  and 
pear  psylla.  April  9, 1985. 

EPA  SLN  No.  WA  83  0010.  E.I.  Du 
Punt  De  Nemours  ft  Co..  Inc. 
Registration  is  for  Du  Pont  Benlate 
Fungicide  to  be  used  on  Chick  peas  to 
control  seed-liorne  Ascochyta  rabiei. 
April  9.  1985. 

EPA  SLNNo.  WA  83  0011.  Universal 
Cooperatives.  Inc.  Registration  is  for 
Paraquat  +  Plus  to  be  used  on  winter 
wheat  to  suppress  volunteer  rye  and 
downy  brome  (cheatgrass).  April  12. 
1985. 

EPA  SL.\No.  WA  83  0012.  Universal 
Cooperatives.  Inc.  Registration  is  for 
Paraquat  +  Plus  to  be  used  on  wheat/ 
fallow/wheat  rotation  to  control 
emerged  and  preemerged  weeds.  April 
12. 1985. 

EPA  SLNNo.  WA  85 0013.  Universal 
Cooperatives.  Inc.  Registration  is  for 
Paraquat  -♦-  Plus  to  be  used  on  alfalfa  to 
control  bluegrass.  cheat,  chickweed. 
downy  brome.  henbit.  Japanese  brome. 
rescuegrass.  and  shepherdspurse  weeds. 
April  12. 1985. 

EPA  SLNNo.  WA  65 0014.  Universal 
Cooperatives.  Inc.  Registration  is  for 
Paraquat  -r  Plus  to  be  used  on  alfalfa  to 
control  grasses  and  broadleaf  weeds 
April  12. 1985. 

EPA  SLNNo.  WA  85  0015  Univers.il 
Cooperatives.  Inc.  Registration  is  for 
Paraquat  -f  Plus  to  be  used  on  alfalfa  to 
control  grasses  and  broadleaf  weeds. 
April  12. 1985. 

EPA  SLNNo.  WA  83 0016.  Universal 
Cooperatives.  Inc.  Registration  is  for 
Paraquat  -♦-  Plus  to  be  used  on  wheat/ 
fallow/wheat  rotation  to  control 
emerged  weeds  and  for  preemergence 
control  of  pigweeds,  mustards,  cheat, 
downy  brone,  Russian  thistle,  kochia, 
field  pennycress,  lambsquarters, 
common  chickweeds,  henbit.  volunteiir 
wheat,  and  wild  sunflowers.  April  12, 
1985. 

EPA  SLNNo.  WA  85 0017.  Universal 
Cooperatives.  Inc.  Registration  is  for 
Paraquat  -f  Plus  to  be  used  on  wheat/ 
fallow/wheat  rotation  for  emerged  and 
preemergence  control  of  weeds.  April  12 
1985. 

EPA  SLNNo.  WA  85  0018  Universal 
Cooperatives.  Inc.  Registration  is  for 
Paraquat  -(-  Plus  to  be  used  on  wheat/ 
fallow/wheat  systems  to  control  weeds 
present  at  time  of  application.  April  12, 
1985. 

EPA  SLNNo.  WA  85  0020  E.I.  Du 
Pont  Nemours  ft  Co.  Registration  is  for 
Du  Pont  Benlate  PNW  Fungicide  to  be  ' 
used  on  barley  to  control 
pseudocercosporella  foot  rot.  April  23, 
1985. 
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Wyoming 

EPA  SLNNo.  WY  85  0001.  American 
Cydnamid  Co.  Registration  is  for  counter 
systemic  insecticide-nematicide  to  be 
used  on  sugar  beets  at  planting  to 
suppress  sugar  beet  cyst  nematodes. 
April  17. 1985. 

(Si;c.  24  HS  amended.  »^  Stat.  835  (7  U.S.C 
13f.)| 

n.ited:  lune  7.  1985. 
Steven  Schatzow, 

Director.  Office  of  Pesticide  /Vuj.'nc/.v/s. 
\VR  Doc.  8.T-14443  Fitted  6-18-85:  8:45  am| 

BtLLIMS  CODE  eS60-«(Mi 


IOPP-00204;  PH-FRL  2S46-S] 


I OPP-00206;  FRL-2852-1 1 

Open  Meeting  of  State-FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG) 

agency:  Environmental  Prol'^ction 

Agency  (EPA). 

action:  Notice. 


summary:  There  wiD  be  a  2-day  meeting 
of  the  State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG).  The 
meeting  will  be  oped  to  the  public. 

DATES:  Monday  and  Tuesday,  July  15 
and  16. 1985.  beginning  at  8:30  a.m.  on 
)uly  15  and  ending  prior  to  12  noon  on 
July  10. 

ADDRESS:  The  meeting  will  be  held  at: 
Hyatt  Regency— Crystal  City,  2799 
Jefferson  Davis  Highway.  Arlington.  VA 
22:'02.  (703-486-1234). 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail.  Philip  H.  Gray.  )r..  Office  of 
Pesticide  Progranis  (TS-7P6C). 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  D.C.  20460. 
Office  location  and  telephone  number: 
Rm.  1115.  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway.  Arlington, 
VA.  (703-557-7096). 

SUPPLEMENTARY  INFORMATION:  This  will 
be  the  twenty-first  meeting  of  the  full 
Group.  The  tentative  agenda  thus  far 
includes  the  following  topics: 

1.  Action  items  from  the  February  1985 
meeting  of  the  SFIREG. 

2.  Regional  reports. 

3.  Working  Committee  reports. 

4.  Other  topics  which  may  arise. 

n,iled:liinell.  19B5, 

Louis  P.  True,  I 

Acting  Director.  Office  of  Pesticide  Programs. 

|FR  Doc  85-14718  Filed  6-18-85:  8:45  amj 

BILLING  CODE  6S«0-S(Hi 


Open  Meeting  of  EPA/SFIREG 
Applicator  Certification  and  Training 
Task  Force 

Correction  ^ 

In  FR  Doc.  85-13516  appearing  on 
page  23762  in  the  issue  of  Wednesday, 
June  5. 1985.  the  phone  number  in  the 
FOR  FURTHER  INFORMATION  CONTACT 

paragraph  should  have  read  "202-382- 
2916." 

BIUJNQ  CODC  1S0S-01-M 


IOPP-250067;  FRL-2852-41 

Recommendations  for  the 
Composition  of  a  Subpanel  of  the 
FIFRA  Scientific  Advisory  Panel  to 
Conduct  a  Peer  Review  of  a  New 
Tubercuiocidat  Test  Methodology 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  Initiatiort  of  a  Peer 

Review  of  a  New  Tuberculocidal  Test 

Methodology;  Solicitation  of 

Recommendations  for  Subpanel 

Members. 

SUMMARY:  This  notice  announces  the 
initiation  of  a  comprehensive 
independent  review  process  under  the 
auspices  of  a  subpanel  of  the  FIFRA 
Scientific  Advisory  Panel  to 
substantiate  the  validity  of  a  new 
quantitative  tuberculocidal  test  method, 
and  solicits  recommendations  for  the 
composition  of  the  subpanel. 
DATE:  Recommendations  must  be 
received  by  July  3,  1985. 
ADDRESSES:  By  mail  submit  three  copies 
of  comments  identified  by  the  document 
control  number  [OPr-250067j  to: 
Information  Services  Section  (T5>-"57C), 
Program  Management  and  Support      C,^ 


Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  D.C.  20460. 
In  person,  bring  comments  to:  Rm.  236, 
CM  ^2. 1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  btf 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not  -* 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 


without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Aram  Beloian,  Benefits  and  Use 

Division  (TS-768C),  Office  of  Pesticide 

Programs,  401  M  St..  SW., 

Washington,  D.C.  20460. 
Office  location  and  telephone  number 

Rm.  705A.  CM  *^2, 1921  Jefferson 

Davis  Highway,  Arlington,  VA,  (703- 

557-7361). 

SUPPLEMENTARY  INFORMATION:  On 

August  22. 1983  Surgikos,  Inc.,  a 
registrant  of  disinfectant  products, 
submitted  to  the  Environmental 
Protection  Agency  a  new  quantitative 
test  method  for  establishing 
tuberculocidal  efficacy  claims  for 
glutaraldehyde-based  disinfectant 
products.  This  nevTtest  method  is  under 
consideration  by  the  Agency  as  an 
optional  alternative  or  possible 
replacement  to  the  AOAC 
Tuberculocidal  Activity  Test  for 
glutaraldehyde-based  products,  and 
other  disinfectant-type  products 
intended  for  tuberculocidal  activity. 

The  Agency  has  permitted  use  of  this 
new  method  by  other  registrants  of 
glutaraldehyde-based  products  to 
support  tuberculocidal  claims  if  (1)  the 
existing  AOAC  method  has  already 
been  used  successfully;  and  (2)  use  of 
the  new  method  results  in  use  directions 
which  are  more  protective,  such  as 
longer  contact  time  or  higher 
temperature.  A  subpanel  of  the  FIFRA 
Scientific  Advisory  Penel  reviewed  the 
new  method  earlier  this  year  and 
indicated  that  it  may  have  scientific 
merit,  but  raised  several  questions 
which  the  Agency  believes  require 
further  examination. 

Before  the  new  method  can  be 
^accepted  as  scientifically  valid  method 
for  generating  test  data  that  could  be 
used  alone  to  support  a  tuberculocidal 
use  claim,  it  must  withstand  further  peer 
review.  Hence.  EPA  is  initiating  a 
comprehensive  peer  review  process 
under  the  auspices  of  a  subpanel  to  be 
chaired  by  a  member  of  the  FIFRA 
Scientific  Advisory  Panel.  The  subpanel 
will  be  requested  to  judge  and  make 
comparative  comments  on  both  the 
existing  AOAC  Tuberculocidal  Activity 
Test  and  the  new  quantitative  test 
methodology  through  a  series  of 
questions  intended  to  utilize  peer 
reviewers  experience  with  the  AOAC 
Tuberculocidal  Activity  Test  and  their 
expertise  in  microbiology. 
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This  notice  solicits  recommendatinns 
for  the  composition  of  the  subpiim;!.  The 
subpanel  rrembers  must  be  expert 
microbiologists,  with  some  working 
knowledge  o\  Mycobacterium 
tuberculosis  and/or  tuberculo'idiil 
disinfectant  efficacy.  Because  peer 
review  must  be  objective, 
microbiologists  under  the  sole  and  direct 
employment  of  any  disinfectant 
registrant  will  not  be  acceptable. 
However,  microbiologists  such  as  those 
employed  or  those  that  operte  a 
commercidi  testing  laboratory  which 
serves  the  industry  in  general,  in 
addition  to  other  clients,  would  be 
acceptable. 

Recommendations  of  names,  along 
with  a  short  background  statement  of 
the  individual's  experience  or  area  of 
expertise,  should  be  submitted  in  writing 
to  Information  Services  Section. 
Program  M.nagement  and  Support 
Division  at  the  address  given  above,  by 
July  3. 1985. 

As  part  of  the  peer  review  proci-ss.  the 
subpanel  will  hold  a  public  meeting  no 
earlier  thafn  mid-September  to  consider 
additional  information  anyone  elects  to 
submit  or  hear  limited  oral 
presentations.  The  date  and  purpose  of 
the  meeting  will  be  announced  in  the 
Federal  Register  at  least  15  days  prior  to 
the  meeting. 

Authority:  7  U.S.C  Hflw. 

D.ilpd:  June  IZ  1985. 
Louis  P.  True. 

Acting  Director.  Office  ofPesttiiiie  Pn>i{rams. 
|FR  Doc.  85-14869  Filed  6-18-85;  8:45  am) 

nUJNG  COOC  ($60-9e-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

I  FCC  85-2651 

Western  Union  Telegraph  Co., 
Memorandum  Opinion  and  Order 

Memorandunt  Opinion  and  Order 
(Proceeding  Terminated) 

In  the  iVlai'er  of  the  Western  Uniofh 
Telegraph  Co..  CC  Docket  No.  79-97.  W^se  II; 
Revisions  to  Tariffs  FCC.  .Nos  240  and  i&» 
filed  with  Transmittal  No.  7346:  Revisions  to 
Tariffs  F.C.C.  Nos.  268  and  269  filed  with 
T'ansrniitalf  Nos  7347  and  73-lfi;  Revisions  to 
Tariffs  F  C  C.  Nos.  229.  240.  254.  2.S8.  260.  263 
and  268  filed  with  Transninal  No  7417  and 
Inlerconnection  Arrangements  Between  and 
Among  the  Domestic  and  International 
Record  Carriers.  CC  Docket  No.  82-122. 

Adopted:  May  14. 1985. 

Released:  May  20. 1985. 

By  the  Commi^on. 


1.  This  order  terminates  CC  Docket 
No.  7&-97  (Te/e.\/T\VX  Investiaatuinj. ' 
As  explained  in  The  Westvrn  Union 
Telegraph  Co..  FCC  84-399  (released 
August  10.  1984)  (.-\tifiiJst  lOOfiU-r). 
Phase  i  of  this  investigation  concluded 
in  October  1983  with  our  adoption  of  a 
Final  Decision  covering  Western 
Union's  rate  levels,  rate  stnictures  and 
cost  allocation  practices  during  the 
period  from  1978  to  April  1981.*  In 
e.ssence.  the  Phase  I  Final  Decision 
found  that  Western  Union's  rate  lovels. 
rate  structure  and  cost  allocation 
procedures  were  not  unreasonable 
during  the  Phase  1  period. 

2.  The  Aufiust  10  Order  reinstiiuted 
Phase  II  of  CC  Docket  No.  78-97.  but 
narrowed  the  scope  of  the  investigation 
to  consideration  of  Western  Union's 
cost  allocation  practices:  specifically. 
the  question  of  whether  Western  Union 
experiences  significant  cos?  savings  in 
its  domestic  handling  of  Tel  ^\  and  TX 
calls  originating  on  the  networks  of 
interconnected  international  or  domestic 
record  carriers,  and  whether  the.se  cost 
savings  are  sufficient  to  warrant 
mandatory  deaveraging  of  Western 
Union's  Telex  and  TWX  rates.'  As  noted 
above,  the  Phase  I  Final  Decision 
determined  that  Western  Union's  cost 
allocation  practices  were  not 
unreasonable,  and  that  no  significant 
cost  savings  resulted  from  IRC 
interconnection  with  Western  Union's 
network  during  the  pie-1981  period. 
Mere  we  find  that  cost-affecting 
circumstances  have  not  changed 
materially  since  the  Pha.se  I  period,  and 
that  no  significant  cost  savings  now 
exist  in  Western  Union's  network. 
Absent  such  cost  savings,  we  find  that  it 


'  Western  Union  Telegraph  Co..  RKViiions  lo 
Tiriffs  F.C.C.  Nos.  240  and  J58  Tiled  with 
Tran^miilal  No.  7346:  Revisi'ins  to  Tatifts  F  CC. 
Nm.  2M  and  268  Tiled  h 'lit  Traasmittals  .\'oi  7347 
and  7:>4«:  Revisions  lo  Tariffs  FCC.  No*.  229.  240 
ZS4  25&  2bO.  2A3  and  268  filed  with  Tr.  ntmitlal  No. 
7417.  CC  Docket  No  78-97.  Ph-«w  II  //e/cx   7U'.V 
/nves';ii(j//o;iA 

'Thf  Western  Union  Tel.'uraph  (,o..  «i  FCC  2d 
881  (i961).  affdaub  :tom.  FTC  Comniunicalions.  Inc. 
V  FCC.  No.  8J-4217  I2d  Cir.  decided  Dec  17   1964) 
(avaiiauie  Feb  26.  10H5  on  LEXIS.  Frdcom  litiran,'. 
Courts  file). 

'The  interconnected  record  i;«rricr^  p.irticip.iliiifi 
in  Ihis  proceeding  and  taking  positions  adverse  to 
Wpslem  Union  include  FTC  ('ommunications  Inc. 
II-TC).  ITT  World  Communications  Inc.  (I FT 
Worldcom).  RCA  G!'>l)al  Communiirtiioiis  Int  (RCA 
(ilobccm).  TRT  Telecommiinicalions  Corporation 
(IKT)  and  Western  Union  International.  Inc.  jWl^l) 
(filing  ioin'ly  as  Ihe  "Inierconnei:itfd  Carrier 
Parties  ').  Commenls  were  disc  filled  by  Ciiaphni-l. 
Inc.  (Craphnet;  and  International  Relay.  Inc.  (IRI|. 
Tht:se  parties  argue  that  signif:i;ant  cost  savings 
accrue  to  Western  Union  as  a  result  of  Ihe  m.inner 
in  which  they  inlerconnetl  with  Western  Union. 
They  also  claim  that  mandatory  deaveraging  of 
Western  Union's  rates  should  result  in  lower  rxtr-s 
for  interconnected  carrier  traffic,  as  opposed  to 
public  trafTic. 


would  not  be  in  the  public  interest  to 
require  mandatory  deaveraging  of 
Wc.itern  Union's  rates  in  favor  of 
interconnected  carriers. 

I.  Background 

3.  CC  Docket  No.  78-97  was  instituted 
in  1978  to  examine  the  reasonableness 
of  Western  Unions  rates  to  the  general 
public  for  its  Telex  I  and  Telex  11  (Telex 
and  TWX)  teletypewriter  services.  The 
IVfystt'm  Union  Telegraph  Co..  67  FCC 
2d  1420  (1978)  (Public  Tele\/TWX 
Order).  The  investigation  was  later 
expanded  to  encompass  tariff  revisiooH 
filed  by  Western  Union  that  would 
eliminate  a  contract  jal  rate  discount 
provided  to  interconnected  international 
record  carriers  (IRCs)  and  set  the  rates 
for  interconnected  traffic  at  the  same 
levels  as  those  applicable  to  the  general 
public.  Sec  The  Western  Union 
Telfoiaph  Co..  68  FCC  2d  98  (1978)///?C 
Telf.x/TWX  Order),  recon.  denied.  69 
FCC  2d  924  (1978).  appea)  dismis.sed.  6.52 
F.2d  136IDC.  Cir.  1980). 

4.  In  1981.  during  the  course  of  trial- 
type  hearings.  Western  Union  filed 
further  tariff  revisions  that  created  a 
"poslalized  '  (distance  insensitive)  rate 
structure  for  "Telex/TWX  rates.  At  that 
time,  the  Administrative  Law  Judge  in 
charge  of  the  investigation  determined 
that  the  proceeding  should  be 
bifurcated,  with  Phase  I  encompassing 
the  period  up  to  the  April  1981  effective 
date  of  the  postulized  rates  and  Phase  li 
covering  the  subsequent  period.  In  the 
resulting  Phase  I  Final  Decision,  supra. 
we  determined  that  Western  Union's 
public  rates  were  reasonable,  and  that 
the  IRCs  had  failed  to  show  the 
existence  of  significant  cost  savings 
associated  with  Western  Union's 
handling  of  IRC-interconnected  traffic. 
Accordingly,  we  found  that  the  IRCs 
were  not  entitled  to  a  rate  discount 

dm  mg  the  Phase  I  period.  See  95  FCC  2d 
at  920-21. 

5.  Phase  II  was  deferred  during  the    .. 
pendency  of  Phase  1.  In  response  to  a 
request  submitted  by  RCA  Globcom.  we 
determined  in  the  August  W  Order, 
supra,  that  proceedings  should  be 
resumed  in  Phase  II.  but  with  a  narrower 
scope  than  that  encompassed  by  Pha.se 

I.  For  example,  in  light  of  evidence 
tending  to  show  that  Western  Union's 
rate  levels  and  rates  of  return  on  various 
services  were  not  unreasonable  after  Ihe 
close  of  the  Phase  I  period,  and 
considering  our  decision  in  an  earlier 
order  that  Western  Union's  Telex  and 
TWX  services  faced  substantial 
competition.*  the  August  10  Order 


'See  Polir.y  and  Rules  Concerning  Rates  and 
Knirilities  Authoriialions  for  Compptitive  Common 

Conlinii,',! 
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determined  that  questions  related  to 
Western  Union's  rate  levels  and  rate  of 
return  for  Telex  and  TWX  in  the  post- 
1981  period  should  be  excluded  from 
Phase  II.  See  id.  at  para.  16.  Questions 
concerning  Western  Union's  rate 
structure  had  already  been  excluded 
from  Phase  II  by  a  prior  order  in  this 
proceeding.  See  The  Western  Union 
Trk'iiraph  Co..  89  FCC  2d  538  (1982). 
Thus,  only  one  issue,  the  question  of 
Western  Union's  cost  allocation  and 
nite  averaging  practices,  was  left  for 
consideration  in  Phase  II. 

6.  In  designating  this  issue  for  hearing, 
the  IRC  Telex/TWX  Order  initially 
found  that  Western  Union's  Telex/TWX 
services  provided  to  interconnected 
IRCs  are  the  same  as  those  provided  to 
the  general  public.  See  68  FCC  2d  at  114. 
Nevertheless,  the  IRCs  participating  in 
this  proceeding  have  persistently  argued 
that  significant  cost  savings  accrue  to 
Western  Union  as  a  result  of  the  manner 
in  which  the  IRCs  interconnect  with 
Western  Union,  and  that  the 
Commission  should  require  deaveraging 
of  Western  Union's  Telex  and  TWX  rate 
structures  so  as  to  create  special 
discounted  rates  for  interconnected 
carrier  traffic.  These  claims  were  based 
on  the  special  technical  interconnection 
methods  used  by  IRCs  to  terminate 
traffic  on  Western  Union's  network.  The 
IRCs  also  allege  that  Western  Union 
experiences  cost  savings  such  as  lower 
marketing  expenses  and  reduced 
administrative  overhead. 

7.  As  explained  in  the  IRC  Telex/ 
TWX  Order,  it  appears  that  most  of  the 
cost  differences  between  public  and  IRC 
Telex/TWX  service  alleged  by  the  IRCs 
were  in  the  nature  of  noncapitalized 
administrative  and  overhead  expenses. 
Carriers  are  normally  permitted  to 
average  these  costs  among  customers  of 
a  particular  service,  and  individual 
customers  of  a  service  would  not 
normally  be  heard  to  claim  the  right  to 
special  rate  treatment  on  the  basis  that 
fewer  administrative  costs  are 
associated  with  their  particular  service 
than  the  service  provided  to  other 
customers.  See  68  FCC  2d  at  123. 
Notwithstanding  these  general 
assumptions,  we  reluctantly  designated 
the  issue- of  cost  differences  for  hearing 
in  this  proceeding. 

8.  With  the  issuance  of  the  Phase  I 
Final  Decision,  it  became  clear  that  the 
IRCs'  claims  of  cost  savings,  at  least 
with  respect  to  the  Phase  I  period,  were 
not  sufficient  to  require  mandatory 
deaveraging  of  Western  Union's  rates. 
Based  on  the  available  record,  however. 


Carrier  Services  (CC  Docket  No.  79-252),  Third 
Report  and  Order.  48  FR  46,791  (Oct.  14. 1983). 


it  was  not  possible  to  determine  whether 
circumstances  had  significantly  changed 
since  the  end  of  Phase  1  in  some  way 
that  would  currently  compel 
deaveraging.  For  this  reason,  we 
determined  that  our  investigation  of  this 
issue  within  CC  Docket  No.  78-97  should 
continue.  It  appeared,  however,  that  the 
IRC  claims  of  changed  circumstances  in 
the  Phase  II  era  were  largely  based  on 
changes  in  the  legal  or  regulatory 
environment  relating  to  the  record 
communications  marketplace.  For 
example,  the  IRCs  pointed  to  enactment 
of  the  Record  Carrier  Competition  Act  of 
1981  (RCCA),  which  significantly  altered 
the  competitive  relationship  between 
Western  Union  and  other  record 
carriers.  In  addition,  the  IRCs  claimed 
that  the  number  of  alleged  cost-saving 
technical  interconnection  arrangements 
between  the  IRCs  and  Western  Union 
had  increased  since  the  close  of  Phase  I, 
and  that  Western  Union  was  now 
experiencing  sufficient  cost  savings  to 
warrant  mandatory  deaveraging  of 
rates. 

9.  Although  Phase  I  of  this 
investigation  was  conducted  in  the  form 
of  on-the-record  hearings  before  an 
administrative  law  judge,  the  August  10 
Order  determined  that  the  IRCs'  claims 
could  be  adequately  addressed  in  the 
context  of  a  hearing  involving  the 
submission  of  written  comments.  Thus, 
the  August  10  Order  requested  parties  to 
submit  writtert  comments  on  the  issue  of 
whether  Western  Union  currently 
experiences  significant  cost  savings  in 
serving  interconnected  IRCs,  as  opposed 
to  public  customers.  Moreover,  because 
parties  had  been  given  full  opportunity 
in  Phase  I  to  present  evidence  of  cost 
savings  associated  with  interconnected 
traffic,  the  August  10  Order  stated  that 
Phase  II  would  consider  only  those 
claims  that  relate  to  changes  in 
circumstances  since  the  close  of  Phase  I 
hearings.  In  addition,  the  August  10 
Order  required  commenters  to  provide 
information  on  whether  deaveraging  of 
carrier-customer  rates  would  further  or 
hinder  the  development  of  record 
service  competition  and  whether 
separate  rates  for  interconnected 
carriers  would  result  in  higher  rates  for 
public  customers,  or  conversely, 
whether  a  uniform  rate  structure  would 
result  in  higher  rates  for  public 
customers.  August  10  Order  at  para.  14. 

10.  Finally,  the  August  10  Order 
considered  a  "Motion  for  Immediate 
Remedial  Relief  filed  by  Western 
Union  in  CC  Docket  No.  82-122.  This 
separate  proceeding  was  instituted  in 
1982  in  order  to  implement  the  RCCA. 
See  Interconnection  Arrangements 
Between  and  Among  the  Domestic  and 


International  Record  Carriers,  89  FCC 
2d  194  (1982).  Under  the  RCCA,  we  were 
required  to  prescribe  interconnection 
arrangements  between  domestic  and 
international  record  carriers.  In  CC 
Docket  No.  82-122,  we  found  that  a  15 
percent  interim  discount  should  apply  to 
carriers  performing  originating  functions 
on  outbound  international  Telex  calls 
and  terminating  functions  on 
interconnected  domestic  and 
international  Telex  calls.*  We 
emphasized,  however,  that  this  discount 
would  apply  on  an  interim  basis  only, 
and  that  if  it  should  be  determined  in 
Phase  II  of  CC  Docket  No.  78-97  that  no 
cost  basis  existed  for  the  discount,  it 
would  be  eliminated. 

11.  Western  Union's  "Motion  for 
Immediate  Remedial  Relief  pointed  out 
that  the  Final  Decision's  findings  in 
Phase  I  of  CC  Docket  No.  78-97  has 
seriously  undermined  the  basis  for  oui 
prescriptions  of  a  15  percent  discount  in 
CC  Docket  No.  82-122,  and  therefore 
requested  that  the  prescribed  discount 
be  eliminated  on  an  interim  basis, 
pending  resolution  of  the  cost  issue  in 
Phase  II.  We  agreed  that  there  was  no 
basis  for  continuing  the  discount,  and 
that  it  would  be  inequitable  to  require 
carriers  to  continue  to  provide  discount 
rates,  at  least  until  some  showing  could 
be  made  in  Phase  II  that  significant  cost 
savings  exist.  Accordingly,  the  August 
10  Order  vacated  the  discount 
prescription.  We  emphasized,  however, 
that  this  action  would  not  limit  or 
prejudice  any  determination  that  we 
may  make  in  Phase  II  with  respect  to  the 
existence  of  cost  savings  in  Western 
Union's  network  or  the  IRCs  networks. 
We  further  stated  that  the  outstanding 
accounting  order  in  CC  Docket  No.  78- 
97  would  require  Western  Union  to  keep 
track  of  all  payments  made  for  Telex 
service  until  Phase  II  is  resolved,  and 
that,  if  it  should  develop  that  a  discount 
was  warranted,  refunds  could  be 
ordered.  See  August  10  Order  al  paras. 
20-22. 

II.  Discussion 

A.  Claims  Related  to  Cost  Savings 

12.  In  comments  submitted  after  the 
August  10  Order,  the  IRCs  assert  that 
Western  Union  currently  experiences 
substantial  cost  savings  in  serving 
interconnected  carriers.  These  claimed 
cost  savings  largely  depend  on  technical 
factors,  in  particular,  the  use  of  only  one 
"transmission  train,"  instead  of  two.  for 
serving  interconnected  IRCs  and  the  use 
of  fewer  switching  components  and 


»  Interconnection  Arrangements  Between  and 
Among  the  Domestic  and  International  Record 
Carriers.  89  FCC  2d  928.  960  (1982)  [Interim  Order). 


25460 


* 
Federal  Register  /  Vol.  50.  No.  118  /  Wednesday.  )une  19.  1985  /  Notices 


fewer  inter-switch  transport  facilities  in 
handling  IRC  calls.  The  IRCs  also  claim 
that  their  traffic  is  less  costly  because  it 
has  greater  call  completion  ratios  and 
shorter  set-up  times  than  public  IralTic; 
that  they  impose  fewer  administrative 
costs  on  Western  Union;  and  that  their 
international  traffic  i.Tiposes  lower  costs 
on  Western  Union  because  it  h.is 
different  peak  loading  characteristics 
than  domestic  public  traffic.  According 
to  the  IRCs.  an  aggregate  of  these 
factors  yields  cost  savings  to  Western 
Union  totalling  51.2  percont  over  public 
costs.  This  figure  is  said  to  apply  to  both 
originating  and  terminating 
interconnected  messages.  The  IRCs 
allege  that  if  IRC-originated  messages 
were  considered  separately  from  total 
IRC  interconnected  traffic  [i.e.. 
originating  and  terminating},  the  claimed 
savings  would  be  in  the  range  of  59 
percent  for  IRC-originated  traffic. 

13.  These  claims  are  essentially  the 
same  as  those  presented  by  the  IRCs  in 
Phase  1  of  this  proceeding.  See  95  FCC 
2d  at  915:  68  FCC  2d  at  110.  The  only 
major  change  alleged  by  the  IRCs  to 
have  occasioned  further  cost  savings 
since  Phase  I  relates  to  the 
interconnection  of  IRC  networks  with 
Western  Union's  new  Digital  Exchange 
Switch  (DES)  system,  which  was  not 
fully  operational  during  the  Phase  I 
period.  Moreover,  the  IRCs  were  not 
able  to  provide  interconnected  domestic 
service  until  interconnection 
arrangements  were  prescribed  by  the 
Commission  in  CC  Docket  No.  82-122  in 
1982.*Thus.  questions  relating  to 
interconnected  domestic  traffic  were  not 
examined  in  Phase  I  hearings. 

14.  Western  Union's  digital  switching 
facilities  are  located  in  New  York, 
Chicago,  Atlanta  and  San  Francisco. 
These  DES  sites  respectively  serve  the 
eastern,  central,  southeastern  and 
western  regions  of  the  United  States. 
Each  Western  Union  subscriber  is 
"homed"  on  a  specific  DES  site  via  a 
low  speed  (50  baud)  customer  access 
line  between  the  customer's  premises 
and  a  concentration  device.  These 
devices,  in  turn,  are  connected  to  the 
DES  site  via  a  "transmission  train" 
composed  of  additional  concentrators, 
multiplexers  and  high  speed  trunk  lines. 
Through  this  transmission  train, 
subscribers  are  connected  to  one  of 
several  "programmable  front  ends" 
(PFEs)  at  the  DES  site.  PFEs  are 
responsible  for  switching  operations. 
There  are  presently  21  PP'Es  in  the 
Western  Union  network,  six  each  at  the 


'Although  the  IRCs  were  granted  duthonty  to 
offer  Iheir  own  dome«iic  lelex  service  pnoi  lo  the 
RCCA.  no  inlerconneclion  pfoviuon*  with  other 
ciimers  existed. 


Atlanta  and  New  York  DES  sites,  five  at 
Chicago  and  four  at  San  Francisco. 

15.  Messages  between  subscribers 
thus  traverse  the  customer's  access  line 
and  transmission  train  before  switching 
at  the  DES  site.  After  switching,  the  call 
travels  through  the  transmission  train 
and  customer  access  line  of  the 
destination  subscriber.  Each  call  must, 
at  minimum,  transit  the  subscriber's 
"home  "  PFE.  If  the  called  subscriber  is 
homed  on  the  same  PFE.  only  that  PF'E  is 
used  in  completing  the  call.  If  a  call  is 
destined  to  a  subscriber  homed  on  a 
different  PI^E,  then  both  are  used  to 
complete  the  call.  Similarly,  messages 
between  subscribers  located  in  different 
regions  are  nouted  between  DES  sites, 
with  high  speed,  satellite-based  intersite 
transmission  facilities  employed  in  these 
cases  to  carry  traffic  between  switches. 

16.  The  largest  single  area  in  which 
the  IRCs  claim  that  Western  Union 
experiences  cost  savings  relates  to  the 
transmission  train  employed  by  the 
IRCs.  They  claim  that,  while  Western 
Union's  public  subscribers  are 
connected  to  Western  Union's  switching 
sites  by  means  of  long,  costly 
transmission  facilities,  the  IRCs  obtain 
direct  trunk  connections  to  DES 
switches,  and  thus  Western  Union  is 
required  to  use  only  one  transmission 
train  to  complete  IRC  interconnected 
calls.  Based  on  data  submitted  by 
Western  Union  in  Phase  I,  the  IRCs 
assert  that  their  use  of  direct  trunk 
connections  saves  one-half  of  Western 
Union's  transmission  train  expenses, 
which,  in  turn,  results  in  savings  of 
approximately  40  percent  of  the  total 
usage  costs  of  Telex  and  TWX 
messages. 

17.  Western  Union  explained  that  the 
IRCs'  "transmission  train"  theory  is 
incorrect.  It  notes  first  that  the  IRCs  in 
fact  use  two  such  trains  for  every  call 
and  thus  are  not  less  costly  to  serve. 
According  to  Western  Union.  IRC 
interconnection  requires  concentrators 
and  multiplexers  that  are  the  same  or 
equivalent  to  those  used  for  public 
subscribers.  Western  Union  agrees  that 
the  transmission  trains  used  for  IRC 
traffic  are  relatively  short,  but  argues 
that  this  factor  does  not  distinguish  the 
IRCs  from  the  approximately  25,000 
public  Telex/TWX  subscribers  who  are 
located  in  the  four  DES  cities.  Western 
Union  also  asserts  that  the  costs 
"saved"  on  the  IRC  leg  of  a  typical  call, 
if  any,  would  usually  be  below  average. 
while  the  costs  of  the  transmission  train 
used  by  Western  Union  to  complete  IRC 
interconnected  calls  are  usually  above 
average.  This  occurs,  according  to 
Western  Union,  because  the  IRCs  offer 
service  in  less  than  100  U.S.  cities,  with 


the  vast  bulk  of  IRC  traffic  concentrated 
in  a  relatively  few  met.'-opolitan  areas. 
As  a  result,  according  to  Western  Union, 
IRC  intranetwork  traffic  originates  and 
terminates  at  high  density  locations  that 
are  less  expensive  to  serve,  while  IRC- 
originated  internetwork  traffic  handed 
off  to  Western  Union  tends  to  terminate 
at  lower  density  points,  with  Western 
Union  generally  operating  as  the 
"carrier  of  last  resort." 

18.  We  find  that  the  IRCs' 
presentation  on  this  issue  contains 
substantial  shortcomings.  For  example 
the  IRCs  have  overstated  the  relative 
length  of  haul  for  interconnected  traffic 
and  public  traffic.  While  the  IRCs  claim 
that  Western  Union's  average 
transmission  train  for  Western  Union 
subscribers  in  736.2  route  miles,  this 
figure,  developed  in  Phase  I,  represented 
bath  legs  of  a  typical  transmission  train. 
Thus,  assuming  that  the  IRCs  in  fact  use 
only  one  transmission  train,  the  savj,/)gs 
on  interconnected  traffic  would  afluiunt 
to  only  half  of  the  claimed  mileage 
(about  368  miles).^  Even  if  we  make  this 
assumption,  the  length  of  an  average 
IRC  transmission  train  is  not  enough  to 
substantiate  the  IRCs'  claim  that 
Western  Union  experiences  significant 
cost  savings  in  serving  the  IRCs, 
Without  correlating  transmission  train 
length  with  cost-causing  factors  such  as 
traffic  patterns,  subscriber  density  or 
weighted  lengths  of  haul,  it  is  impossible 
to  determine  whether  there  are 
significant  transmission  train  cost 
savings  inherent  in  the  IRCs' 
interconnection  with  Western  Union. 

19.  Significantly,  the  IRCs  make  no 
attempt  to  adjust  their  claims  of 
transmission  train  cost  savings  to  reflect 
traffit  patterns,  subscriber  density  or 
weighted  lengths  of  haul.  Instead,  the 
IRCs  simply  assert  that  their  use  of  only 
one  transmission  train  saves  Western 
Union  exactly  one-half  of  its  average 
transmission  train  expenses  (40  percent 
of  total  usage  expenses).  As  noted 
above.  Western  Union  presents  date 
showing  that,  on  average,  IRC 
interconnection  tends  to  save  only  the 
cost  of  providing  short,  high  volume 
transmission  train  links,  while  leaving 
Western  Union  with  the  costs  of  serving 
other  long  haul  low  volume  customers." 


'The  IRCs  stale  that  they  du  not  adopt  the  73<>.2 
tnile  figure  as  their  own.  and  did  not  use  it  in 
calculating  their  claims  for  a  discount.  On  the  other 
hand,  the  IRCs  asset  that  the  figure  was  offered  in 
order  to  show  the  magnitude  of  the  route  mileage 
in\olved. 

'Based  on  an  aniaysis  of  subscnber  billing  tapes. 
Western  Union  demonstrates  that  some  67  percent 
of  the  IRCs'  subschtier  base  is  located  in  Western 
Union's  DES  cities,  with  most  located  in  the  New 
York  City  area.  According  lo  Western  Union. 

Continued 
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Even  assuming  that  there  are.  in  fact, 
some  differences  between  Western 
Union's  traffic  patterns  and  IRC  traffic 
patterns,  factors  such  as  relative 
subscriber  density  and  weighted  lengths 
of  haul  would  appear  relevant  in 
documenting  the  IRC's  claims  of 
transmission  train  cost  savings.  For 
example,  transmission  train  savings  at 
the  claimed  50  percent  level  may  only 
occur  in  cases  where  the  IRCs"  traffic 
patterns  are  the  same,  on  average,  as 
Western  Union's.  Information  on  length 
of  haul  and  traffic  volume  for  IRC 
customers  is  already  in  the  hands  of  the 
IRCs.' Because  the  IRCs  have  not  used 
this  data  to  support  their  arguments,  we 
find  that  the  IRCs  have  failed  to 
demonstrate  any  significant 
transmission  train  cost  savings  inherent 
in  IRC  interconnection  with  Western 
Union. 

20.  Another  area  of  claimed  cost 
savings  relates  to  the  cost  of  switching 
and  inter-DES  transmission  facilities. 
The  IRCs  assert  that,  as  a  result  of  their 
direct  connections  to  Western  Union's 
DES  system,  most  of  their  traffic  can  be 
switched  at  a  single  site,  and 
transmission  facilities  between  sites  are 
used  less  frequently  because  the  IRCs 
route  traffic  directly  to  the  appropriate 
city.  For  example,  according  to  the  IRCs. 
three  interconnected  carriers  (ITT 
WorldCom.  RCA  Globcom  and  WUI)  are 
connected  to  the  Western  Union  digital 
switches  in  both  New  York  and  San 
Francisco.  Moreover,  most  inbound  IRC 
traffic  (both  IRC-originated  overseas 
messages  and  IRC-originated  domestic 
messages)  in  these  cities  is 
interconnected  with  Western  Union's 
network  through  a  Western  Union  EDS 
or  TWK-D  switch,  rather  than  a  DES. 
According  to  the  IRCs,  this  system  of 
direct  interconnection  enables  virtually 
all  traffic  originating  from  these  IRCs  to 
be  switched  by  a  single  DES,  and  results 
in  savings  to  Western  Union  of 
approximately  12.8  percent  or  IRC- 
originated  Telex  messages  and  13.7 
percent  for  IRC-originated  TWX 
messages. 

21.  We  find  that  the  IRCs'  showing  on 
this  issue  is  materially  incomplete.  As 
Western  Union  points  out,  any 
switching  or  intersite  transmission  cost, 
"savings"  attributable  to  the 
interconnected  IRCs  as  a  class  are 
realized  only  to  the  extent  that  the  IRCs 
actually  interconnect  at  multiple  DES 


iiitertonnected  calls  from  these  subscribers  involve 
a  minimal  transmission  train  on  the  IRC  leg.  and 
consequently,  it  makes  little  difference  whether 
Western  Union  accepts  the  traffic  from  an  IRC  or 
picks  it  up  itself. 

•As  a  result,  we  Tind  little  merit  to  the  IRCs'  oft 
repeated  argument  that  expanded  discovery  of 
W  astern  Union  is  necessary  to  obtain  relevant  data. 


sites  and  route  each  call  to  the  DES  site 
on  which  the  receiving  subscriber  is 
homed.  Western  Union  presents 
evidence  showing  that  two  IRCs  (IRI 
and  CCI)  do  not  interconnect  at  any  DES 
sites,  but  instead  route  all  of  their  traffic 
via  the  New  York  EDS.  RCA  Globcom, 
according  to  Western  Union,  routes 
almost  none  of  its  domestic  traffic  to 
DES  interconnections.  The  IRCs" 
presentation  mentions  only  one  IRC 
(TRT  Telecommunications)  as 
maintaining  interconnection  to  all  four 
DES  sites.  In  all.  Western  Union 
demonstrates  that  approximately  70 
percent  of  incoming  domestic 
interconnected  traffic  is  routed  through 
pre-existing  [i.e..  non-DES) 
interconnection  arrangements, 
indicating  that  the  actual  cost  savings  to 
Western  Union  realized  from  direct  IRC 
interconnection  are  far  less  than  the 
amounts  claimed  by  the  IRCs.  Again 
critical  data  on  the  IRCs'  routing  and 
interconnection  arrangements,  which 
would  help  substantiate  the  asserted 
claims  of  cost  savings,  are  readily 
available  to  the  IRCs.  Their  comments, 
however,  make  no  attempt  to  sort  out 
the  relative  levels  of  traffic  delivered  to 
Western  Union  at  the  subscriber's  home 
DES  site.  Even  assuming  that  the  IRCs' 
estimates  of  cost  savings  related  to 
switching  and  intersite  transmission 
costs  are  accurate,  the  lack  of  any 
demonstration  by  the  IRCs  on  the 
amount  of  traffic  routed  through  this 
allegedly  less  expensive  method  makes 
it  impossible  tq  verify  their  claims  of 
significant  cost  savings.  Accordingly,  we 
find  that  the  IRCs  have  failed  to  show 
that  Western  Union  realizes  any 
significant  cost  savings  associated  with 
switching  or  intersite  transmission  costs. 

22.  The  remainder  of  the  IRCs' 
presentation  on  alleged  cost  savings 
rests  on  claims  that  IRC-originated 
traffic  is  less  costly  because  it  has 
greater  call  completion  ratios  and 
shorter  set-up  times  than  public  traffic. 
Moreover.  IRC-originated  international 
traffic  is  assertedly  concentrated  in 
domestic  off-peak  periods  (because  of 
time  zone  differences  between 
countries)  and  should,  therefore,  be 
assigned  proportionally  lower  costs  than 
domestic  traffic.  IRC-interconnected 
traffic  is  also  alleged  to  be  less  costly 
than  public  traffic  because  certain 
administrative  functions  are  not 
required  for  IRC  traffic,  or  are  performed 
by  the  IRCs  themselves.  For  example, 
the  IRCs  claim  that,  in  serving 
interconnected  IRCs.  Western  Union 
encounters  reduced  advertising  and 
marketing  expenses,  few  customer 
service  requirements  (e.g..  ordering). 


lower  billing  costs,  and  no  bad  debt  or 
credit  costs. 

23.  With  one  minor  exception,  the 
IRCs'  comments  with  respect  to  shorter 
set-up  times,  higher  call  completion 
ratios,  different  peak  loading 
characteristics  and  lower  administrative 
costs  do  not  allege  any  changes  in 
circumstances  since  the  Phase  I  period.'" 
In  accordance  with  the  limitations  set 
forth  in  the  August  10  Order,  these 
claims  are  dismissed  as  outside  the 
scope  of  this  investigation. 

24.  The  August  10  Order  made  clear 
that  the  essential  question  to  be 
answered  in  Phase  U  is  whether  any 
significant  cost  savings  occur  as  a  result 
of  the  manner  in  which  the  IRCs 
interconnect  with  Western  Union. 
Undoubtedly,  in  some  cases.  Telex  or 
TWX  servcie  provided  to  some  IRCs  is 
less  costly  than  service  provided  to 
other  customers.  In  other  cases,  such 
service  may  well  be  more  costly  to 
provide.  As  we  slated  in  the  Final 
Decision  in  Phase  1.  however,  the  real 
issue  here  is  whether  Western  Union 
has  exceeded  the  bounds  of  reasonable 
rate  averaging  by  applying  the  same 
rates  to  public  customers  and  IRC 
customers.  See  95  FCC  2d  at  919.  In  this 
proceeding,  we  have  required  the  IRCs 
to  make  an  initial  showing  that 
significant  costs  savings  accrue  as  a 
result  of  the  manner  in  which  the  IRCs 
currently  interconnect  with  Western 
Union.  In  light  of  our  determinations 
above  that  the  IRCs  have  not  shown  that 
cost-affecting  circumstances  have 
changed  significantly  since  Phase  I,  we 
find  that  our  conclusions  in  Phase  I  on 
this  issue  remain  valid  for  Phase  II. 
Accordingly,  we  will  not  require  that 
Western  Union  deaverage  its  Telex  or 
TWX  rates  so  as  to  provide  a  special 
rate  for  interconnected  carriers." 


"The  IRCs  claim  that  a  limited  test  recently 
conducted  by  one  IRC  produced  data  showing  that 
connections  are  more  quickly  established  to  IRC 
subscribers,  resulting  in  lower  set-up  costs  to 
Western  Union.  It  is  unclear  when  or  how  this  study 
was  conducted,  but  as  Western  Union  points  out. 
the  alleged  savings  in  set-up  time  are  actually  less 
than  those  claimed  in  Phase  1  of  this  proceeding. 
Thus,  this  limited  test,  even  if  valid,  is  of  no  help  to 
the  IRCs. 

"The  IRCs  assert  that  under  section  222(c)(2]  of  "^ 
the  Communications  Act  (as  added  by  the  RCCA) 
(the  Act).  47  U.S.C.  222(c)(2).  a  different  standard 
than  that  applied  to  Phase  I  proceedings  should  now 
be  used  in  judging  the  reasonableness  of  Western 
Union's  rate  averaging  practices.  The  IRCs  claim 
that  the  RCCA  requires  that  all  cost  savings,  no 
matter  how  small,  must  be  reflected  in  discounted 
rates  for  IRC  interconnected  traffic,  and  that 
Western  Union  is  prohibited  from  engaging  in  any 
rate  averaging,  no  matter  how  reasonable  it  might 
be  under  other  provisions  of  the  Communications 
Act.  We  reject  this  argument.  We  do  not  believe 
that  anything  in  the  provisions  of  the  RCCA  was 

.  Conlinued 
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B.  Non-Cost  Related  Issues 

25.  As  noted  above,  the  August  10 
Order  requested  that  commenters 
address  the  question  of  whether 
deaveraging  of  rates  would  further  or 
hinder  the  development  of  record 
scr\ice  competition.  This  question  was 
posed  in  response  to  arguments  by  RCA 
Clobcom  to  the  effect  that  it  would  be 

•"anticompetitive"  to  allow  Western 
Union  to  charge  its  interconnected  IRC 
competitors  the  same  rates  as  it  charges 
public  customers. 

26.  Ths  issue  of  a  non-cost  based 
discount  for  interconnected  record 
traffic  has  been  addressed  several  times 
in  prior  proceedings.  In  CC  Docket  No. 
82-122.  we  stated  our  belief  that  the 
"overriding"  intent  of  Congress  in 
enacting  the  RCCA  was  to  increase 
competition  in  the  international  and 
domestic  record  markets,  and  that  the 
requirement  of  a  discount  where  no  cost 
savings  exist  would  hinder  competition 
because  it  would  discourage  the  IRCs 
from  building  their  own  domestic 
networks  and  from  entering  domestic 
markets  as  full  competitors.  Interim 
Oriicr.  89  FCC  2d  at  960.  In  considering 
petitions  for  reconsideration  of  the 
Interim  Order  in  CC  Docket  No.  81-122. 
we  reaffirmed  this  concept: 

|Thc  IRCs'l  arguments  largely  amount  to  a 
request  for  favored  treatment  to  new 
domestic  earners  in  order  to  reduce  their 
costs  dnd  rates.  The  directive  of  the  RCCA. 
hoi\pvpr  is  to  require  interconnection  based 
su  far  as  possible  on  costs.  This  should 
ensure  ,i  fair  opportunity  for  new  carriers  to 
compete,  certainly  an  opportunity  equal  to 
that  of  a  compan>  seeking  to  enter  a  typical 
coiTipet:tive  market.  Any  modificat'ons  of  the 
|15  percenlj  interim  discount  should  be  to 
align  it  more  closely  with  costs,  not  to  favor 
cert.iin  carriers  regardless  of  costs. 

Interconnection  Arrangements 
Bclwern  and  Among  the  Domestic  and 
International  Record  Carriers.  93  FCC 
2d  &4r>.  868  (1983). 

2".  In  light  of  the  above,  we  find  that 
the  IRCs  have  not  presented  us  with  any 
cogent  arguments  for  a  non  cost  based 
discount  beyond  those  already 
addressed  m  CC  Docket  No.  82-122. 
Accordingly,  we  decline  to  reimplement 
the  15  percent  intercarrier  discount 
prescribed  in  that  docket.  In  addition, 
we  find  that  no  further  discount 
prescription  under  section  222(c)(2)  of 


intfnjcd  'o  <illpr  thf  Imsic  principles  of  cost  lused 
ralemdltin)!  Ihdt  we  apply  pursuant  to  sections  2fn- 
205  of  Ihe  Act.  47  U.S.C  201-205  Under  sldndard 
.  r;il<-rr..iking  practices,  carriers  may  average  non- 
sul)stanlidl  costs  variances  amonfi  customers  of  a 
i|i\en  ser\ice  Finally,  we  note  ttiat  punuanl  to 
Section  222|e)(l)  of  the  Act.  47  U  S.C  222(e)(1). 
section  222(c)|2)  of  Ihe  Act  47  U.S.C  222(c)(2). 
ceased  to  tiave  anv  effect  on  December  ;n   1984. 


the  Communications  Act.  47  U.S.C. 
222(c)(2)  is  merited.'* 

28.  Finally,  the  August  10  Order 
requested  commenters  to  address  the 
question  of  whether  separate  rates  for 
interconnected  carriers  would  result  in 
higher  rates  for  public  customers  or 
conversely,  whether  a  uniform  (/>..  non- 
discounted)  rate  structure  would  result 
in  higher  rates  for  public  customers. 
August  10  Order  at  paras.  13-14.  The 
IRCs  declined  to  address  this  issue  in 
their  presentations,  and  Western  Union 
asserts  that  it  was  unable  to  develop  a 
quantitative  analysis  of  this  issue  in 
time  for  submission  with  its  comments 
on  cost  savings.  Western  Union  does, 
however,  offer  the  observation  that  if  a 
non-cost  based  discount  is  mandated  for 
one  class  of  users,  other  users  will 
inevitably  have  to  make  up  the 
difference  in  higher  rates.  Moreover, 
Western  Union  suggests  that  there  is  no 
assurance  that  such  discounts  would 
flow  back  to  the  using  public.  To  the 
extent  that  carriers  might  not  pass 
through  the  benefits  of  a  discount  to 
their  customers.  Western  Union  asserts 
that  such  a  discount  requirement  would 
tend  to  increase  the  overall  cost  to  the 
public.  In  light  of  the  responses  to  our 
August  10  Order,  we  find  that  it  would 
not  be  in  the  public  interest  to  require 
record  service  carriers  to  offer  service  at 
discounted  rates  to  interconnected 
carriers. 

C.  Other  Matters 

29.  Shortly  after  the  August  10  Order 
was  adopted,  several  IRCs  filing  as 
"Interconnected  Carrier  Parties,"  see 
supra  n.3,  filed  a  joint  petition  for 
reconsideration  of  that  decision.  This 
petition  primarily  seeks  reinstatement  of 
the  15  percent  intercarrier  discount 
prescribed,  and  later  rescinded,  in  CC 
Docket  No.  82-12.  The  IRCs"  joint 
petition  also  seeks  reconsideration  of 
the  August  10  Order  insofar  as  it  relates 
to  the  scope  and  conduct  of  Phase  II. 
The  IRCs  further  request  that  Phase  II  be 
conducted  without  restriction  on  such 
matters  as  rate  levels,  rates  of  return, 
rate  structure  or  cross-subsidies.  The 
IRCs"  joint  petition  also  takes  issue  with 
the  August  10  Order  insofar  as  it 
cancelled  all  prior  designation  orders  in 
CC  Docket  No.  78-97.  According  to  the 
IRCs.  this  action,  taken  in  conjunction 
with  the  August  10  Order's  exclusion  of 
issues  related  to  rate  levels  and  rate  of 
return,  effectively  precludes  the  IRCs 
from  obtaining  refunds  for  alleged  , 


overcharges  during  a  portion  of  the 
Phase  II  period. 

30.  Western  Union  opposes  the  IRCs' 
joint  petition  for  reconsideration, 
arguing  mainly  that  the  August  10  Order 
was  interlocutory  and  not  subject  to 
reconsideration  under  the  Commission's 
Rules.  See  47  CFR  1.106  and  1.429.  In 
view  of  our  finding  that  a  discount  was 
unwarranted,  the  IRCs'  petition  is  moot 
insofar  as  it  concerns  their  right  to 
obtain  refunds  or  to  have  the  discount 
reinstated.  In  addition,  the  IRCs  have 
not  demonstrated  any  reason  to  alter  the 
scope  or  conduct  of  this  proceeding. 
Their  petition  is  therefore  denied  in  this 
respect. '^  We  agree  that,  at  least  with 
respect  to  the  scope  and  conduct  of 
Phase  II,  the  August  10  Order  was 
interlocutory  and  the  IRCs'  petition  in 
this  regard  is  subject  to  summary 
dismissal.  Moreover,  the  August  10 
Order  made  clear  that  the  discount  was 
to  be  eliminated  on  an  interim  basis 
only,  and  that  if  it  were  to  be  shown  in 
Phase  II  that  a  discount  was  warranted, 
refunds  could  be  arranged  to 
compensate  for  our  elimination  of  the  15 
percent  discount.  Thus,  our  action  in 
vacating  the  15  percent  discount  was 
interlocutory  as  well.  Accordingly,  the 
IRCs'  joint  petition  for  reconsideratiomis 
dismissed.  ' 

31.  We  have  also  received  a  petition 
for  clarification  or  partial 
reconsideration  of  the  August  10  Order 
from  Western  Union.  By  this  pleading. 
Western  Union  has  resubmitted  its 
earlier  "Motion  To  Enlarge  Issues," 
which  argued  that  Phase  II  should  be 
expanded  to  include  consideration  of 
evidence  on  the  IRCs'  costs  of  providing 
interconnected  service.  Western  Union 
argues  that  any  discount  applicable  to 
Western  Unions  provision  of  Telex 
service  to  interconnected  carriers  should 
apply  to  the  II^s'  rates  for  such  service 
as  well,  and  further,  that  the  IRC 
discounts  should  be  based  on  cost 
differences  found  to  exist  in  the  IRCs" 
networks.  The  IRCs  oppose  Western 
Union's  petition,  arguing  that  questions 
related  to  the  IRCs"  costs  of  providing 
interconnected  service  are  beyond  the 
scope  of  CC  Docket  No.  78-97.  Western 
Union  states  that  these  issues  need  not 
be  considered  in  the  event  that 
investigation  of  Western  Union's  costs 
reveals  that  there  are  no  significant 
savings  inherent  in  service  to 
interconnected  carriers.  In  view  of  the 


'Mn  view  of  this  Hnding.  Western  Union  will  not 
be  required  to  refund  any  extra  amounts  collected 
by  reason  of  the  Auymt  10  Order's  interim 
eiiminaliun  of  the  IS  percent  dixcnunt 


"With  their  joint  petition  for  reconsideration,  the 
IRCs  submitted  a  petition  for  stay  of  Ihe  August  10 
Order.  This  petition  requested  that  the  elimination 
of  Ihe  15  percent  discount  be  deferred  pending 
review  of  the  IRCs'  petition  for  reconsideration.  In 
view  of  the  result  reached  here,  we  find  that  the 
IRCs  petition  for  stay  is  moot 
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result  reached  in  Phase  11.  Western 
Union's  petition  for  clarification  or 
piirtial  reconsideration  and  its  petition 
to  enlarge  issues  are  moot. 

III.  Ordering  Clauses 

32.  In  accordance  with  the  above 
discussion,  it  is  ordered  that  the  Joint 
Petition  for  Reconsideration  filed  by  the 
Interconnected  Carrier  Parties,  as  well 
as  the  Petition  for  Clarification  or  Partial 
Reconsideration  filed  by  the  Western 
Union  Telegraph  Company  are 
dismissed  as  unauthorized  pleadings. 
Furthermore,  the  Motion  to  Enlarge 
Issues  filed  by  the  Western  Union 
Tele^Taph  Company  is  denied. 

33.  It  is  further  ordered  that  the 
Petition  for  Stay  filed  by  the 
Interconnected  Carrier  Parties  in  this 
proceeding  is  dismissed  as  moot. 

34.  It  is  further  ordered  that,  based  on 
the  above  findings.  CC  Docket  No.  78-97 
is  terminated. 

Federal  Communications  Commission. 

William  |.  Tricarico, 

Secretary. 

|m  Doc.  85-14705  Filed  5-1R-85:  8  45  am] 

BILLING  CODE  (712-01-M 


I  Report  No.  1519) 

Petitions  for  Reconsideration  and 
Clarification  of  Actions  in  Rule  Making 
Proceedings  I 

|une  10. 1983. 

The  following  listings  of  petitions  for 
reconsideration  and  clarification  filed  in 
Commission  rulemaking  proceedings  is 
published  pursuant  to  47  CFR  1.429(e). 
Oppositions  to  such  petitions  for 
reconsideration  and  clarification  must 
be  filed  within  15  days  after  publication 
of  this  Public  Notice  in  the  Federal 
Register.  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 
Subject:  MTS  and  WATS  Market 

Structure  (CC  Dooket  No.  78-72.  Phase 

1) 
Filed  by: 
Joseph  M.  Kittner  and  James  Blaszak. 

Attorneys  for  Ad  Hoc 
Telecommunications  Users 

Committee  on  5-21-85. 
J.  Manning  Lee  &  Jeffrey  H.  Matsuura. 

Attorneys  for  Satellite  Business 

Systems  on  5-30-85. 
Roy  L  Morris.  Attorney  for  MCI 

Telecommunications  Corporation 

on  5-30-85. 
John  A.  Ligon.  Attorney  for  United 

States  Transmission  Systems,  Inc., 

on  5-30-85. 
Michael  B.  Fingerhut,  Attorney  for 

GTE  Sprint  Communications 

Corporation  on  5-31-85. 


Mitchell  F.  Brecher.  Assistant  General 
Counsel  &  Director  of  Regulatory 
Affairs  for  Lexitel  Corporation  on  5- 
31-85. 
Subject:  Investigation  of  Access  and 
Divestiture  Related  Tariffs.  (CC 
Docket  No.  83-1145) 
Filed  By:  J.  Manning  Lee  and  Jeffrey  H. 
Matsuura,  Attorneys  for  Satellite 
Business  Systems  on  4-22-85. 
Subject:  Changes  in  AM  Technital  Rules 
to  Reflect  New  International 
Agreements.  (MM  Docket  No.  84-752) 
Filed  By:  John  R.  Wilner  and  Gary  P. 
Schonman,  Attorneys  for  John  B. 
Heffelfinger.  P.E.  on  5-15-85.  Alan  C. 
Campbell  and  Helen  E.  Disenhaus, 
Attorneys  for  Press  Broadcasting 
Company  on  6-3-85. 
Subject:  Amendment  to  Parts  1,  63  and 
76  of  the  Commission's  Rules  to 
Implement  the  Provisions  of  the  Cable 
Communications  Policy  Act  of  1984. 
(MM  Docket  No.  84-1296) 
Filed  By: 
B.  Jay  Baraff  and  James  E.  Meyers. 
Attorneys  for  Miami  Cablevision  on 
5-30-85. 
Gregory  M.  Schmidt  and  Paul  G. 
Gaston,  Attorneys  for  The 
Association  of  Maximum  Service 
Telecasters.  Inc.,  on  6-3-85. 
Henry  L.  Baumann.  Michael  D.  Berg 
and  Miguel  D.  Martin,  Attorneys  for 
National  Association  of 
Broadcasters  on  6-3-85. 

Subject: 

Amendment  of  Parts  2.  21.  74  and  94  of 
the  Commission's  Rules  and 
Regulations  to  Expand  the 
Frequency  Available  for  use  by 
Aural  Broadcast  STL  and  Intercity 
Relay  Stations.  (Gen  Docket  No.  82- 
335) 

Amendment  of  Parts  2.  21.  74  and  90  of 
the  Commissions  Rules  and 
Regulations  to  Make  Available  to 
'*  Aural  Broadcast  STL  and  Intercity 
Relay  Stations  the  942-947  MHz 
Band'  on  a  Primary  Basis.  (RM-2697) 

Amendment  of  Parts  2,  and  74  of  the 
Commission's  Rules  to  permit 
broadcast  aural  studio-transmitter 
links  to  operate  on  a  secondary 
non-interfering  basis  in  unassigned 
UHF  television  channels.  (RM-3246) 

Amendment  of  Parts  2  and  74  of  the 
Commission's  Rules  to  permit  Aural 
Broadcast  STL  operations  in  the 
band  2150-2160  MHz  and  to 
accommodate  STL.  Intercity  Relay 
Stations  and  certain  low  power 
broadcast  STL,  Intercity  Relay 
Stations  and  certain  low  power 
broadcast  auxiliary  stations  within 
the  frequency  band  947-952  MHz. 
(Docket  No.  19130) 

Amendment  of  Parts  2  and  74  of  the 


Commission's  Rules  to  permit  Aural 
Broadcast  STL  operations  in  the 
band  2110-2113  MHz.  (Docket  No. 
19494) 
Amendment  of  Parts  2  and  74  of  the 
Commission's  Rules  to  expand 
frequencies  available  to  the 
Auxiliary  Broadcast  Ser\ice  in 
Puerto  Rico.  (RM-4712) 
Filed  By:  Richard  A.  Rudman.  Vice 
President  and  Christopher  D.  Imlay. 
Attorney  for  Society  of  Broadcast 
Engineers  on  2-l-fi5. 
William  J.  Tricarico. 
Secretary.  Federal  Communications 
Commission. 

(ra  Doc.  85-14707  Filed  6-18-85:  8:45  dm) 
BILUNG  COOE  e712-01-M 


(Report  No.  15201 

Petitions  For  Reconsideration  and 
Clarification  of  Actions  in  Rule  Making 
Proceedings 

lune  14. 1985. 

The  following  listings  of  petitions  for 
reconsideration  and  clarification  filed  in 
Commission  rulemaking  proceedings  is 
published  pursuant  to  47  CFR  1.429(e). 
Oppositions  to  such  petitions  for 
reconsideration  and  clarification  must 
be  filed  within  15  days  after  publication 
of  this  Public  Notice  in  the  Federal 
Register.  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 
Subject:  Amendment  of  §  73.202(b) 
Table  of  Allotments  FM  Broadcast 
Stations.  (Pine  Top.  Arizona)  (MM 
Docket  No.  84-522  RM-1653) 
Filed  By:  Arthur  Stambler  and  Andrew 
Ritholz  Attorneys  for  KBW 
Associates.  Inc.  on  4-25-85. 
William ).  Tricarico. 
Secretary.  Federal  Communications 
Commission. 
|FR  Doc.  85-14708  Filed  6-18-85;  8:45  am) 
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Allocations  Subgroup  of  Radio 
Advisory  Committee;  Resumes 
Meeting  June  21, 1985;  Additional 
Meeting  Scheduled  for  September  12, 
1985 

The  Allocations  Subgroup  of  the 
Advisory  Committee  on  Radio 
Broadcasting  resumes  its  continuing 
meeting  on  Friday.  June  21, 1985,  at  3:00 
p.m.  in  the  Sixth  Floor  Conference  Room 
of  the  National  Association  of 
Broadcasters,  1771  N  Street  NW.. 
Washington,  D.C. 

The  Subgroup  will  give  consideration 
to  the  development  of  recommendations 
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to  the  Federal  Communicalions 
Commission  concerning  matters 
pertinent  to  preparations  for  the 
upcoming  Reijion  2  Conference  on 
expansion  of  the  AM  band.  In  particul.ir. 
these  relate  to  identifying  specific 
broadcast  requirements  and  the  means 
of  addressing  these  requirements 
through  use  of  the  spectrum  to  become 
available  through  expansion  of  the  A.Vf 
band. 

An  additional  meeting  has  been 
scheduled  for  Thursday,  September  12. 
1985.  at  10:00  a.m.  This  meeting  will  be 
held  at  Suite  600.  2000  M  Street  NW.. 
Washington.  DC 

The  Allocations  Subgroup  meetings, 
are  continuing  ones  and  may  be 
resumed  after  the  June  21. 1985,  or 
September  12. 1985.  sessions  at  such 
time  and  place  as  may  be  decided  at 
those  sessions. 

All  meetings  of  the  Allocations 
Subgroup  are  open  to  the  public.  All 
interested  parties  are  invited  to  attend 
and  participate  in  these  meetings. 

For  further  information,  please  cull  the 
Sutij^roup  Chairman.  |nnathan  David,  at  (202) 
632-7792. 

William  |.  Tricarico. 
.SV'(  rt'tary.  Ffdfra/  Communirations 
Commission. 

|KR  Dor  85-14706  Filed  5-18-65:  8:45  am] 
WLLING  COOC  (TII-AI-M 

Digital  Paging  Systen>s  at  al^  Hearing 
Designation  Order 


In  re  Applications  of: 


iX.  Dotl'l  No  K- 

IM— f  lU-  >M1. 


DiKiirtl  PH«!n«  S\»tem».  bic ~  500S1-CM-P-74 


PrivHie  \<>t%vorkt.  Inc. 

MCC  A.  Service  Corporation  ... 

Multipoint     Information     Svi- 

tems.  Inc. 
Cbirrtxo  Communication  S^rv- 

i<p  Ini' 


5ni54-CNt-P-74 
5in90-CM-P--4. 
.■i01!C-C.M-P-74 

5(n97-CM-P-74. 


For  Construction  Permits  in  the  Multipoint 
Distribution  Service  for  a  new  station  on 
Channel  2.  at  New  York.  Npw  Yorli 

Memorandum  Opinion  and  Order 

.Adopted  June  6. 1985. 

Released  )une  13.  1985. 

B>  the  Common  Carrier  Bureau. 

1.  For  consideration  are  the  above- 
referenced  applications.  These 
itpplicHtions  are  for  construction  permits 
in  the  Multipoint  Distribution  Service 
and  they  propose  operations  on  Channel 
2  at  New  York.  New  York.  The 
applications  are  therefore  mutually 
exclusive  and  require  comparative 
consideration.  These  applications  have 
been  amended  as  result  of  informal 
requests  by  the  Commission's  staff  for 
additional  information.  There  were  no 
petitions  to  deny  fded. 


2.  Upon  review  of  the  captioned 
applications,  we  find  that  these 
applicants  are  legally,  technically, 
financially,  and  otherwise  qualified  to 
provide  the  services  which  they 
propose,  and  that  a  hearing  will  be 
required  to  determine,  on  a  comparative 
basis,  which  of  these  applications 
should  be  granted. 

3.  Accordingly,  it  is  hereby  ordered, 
that  pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended^  47  U.S.C.  309(e)  and  S  0.291  of 
the  Commission's  Rules.  47  CFR  0.291. 
the  above-captioned  applications  are 
designated  for  hearing,  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  to 
determine,  on  a  comparative  basis, 
which  of  the  above-captioned 
applications  should  be  granted  in  order 
to  best  serve  the  public  interest, 
convenience  and  necessity.  In  making 
such  a  determination,  the  following 
factors  shall  be  considered:  * 

(a)  The  relative  merits  of  each 
proposal  with  respect  to  efficient 
frequency  use,  particularly  with  regard 
to  compatibility  with  co-channel  use  in 
nearby  cities  and  adjacent  channel  use 
in  the  same  city: 

(b)  The  anticipated  quality  and 
reliability  of  the  serv  ice  proposed, 
including  installation  and  maintenance 
programs:  and 

(c)  The  comparative  cost  of  each 
proposal  considered  in  context  with  the 
benefits  of  efficient  spectrum  utilization 
and  the  quality  and  reliability  of  service 
as  set  forth  in  issues  (a)  and  (b). 

4.  It  is  further  ordered,  that  Digital 
Paging  Systems.  Inc.,  Private  Nt^tworks, 
Inc..  M.C.C.A.  Service  Corporation. 
Multipoint  Information  Systems.  Inc., 
Chicago  Communication  Service,  Inc. 
and  the  Chief  of  Common  Carrier 
Bureau,  are  made  parties  to  this 
proceeding. 

5.  It  is  further  order,  that  parties 
desiring  to  participate  herein  shall  file 
their  notices  of  appearance  in 
accordance  with  the  provisions  of 

S  1.221  of  the  Commission  s  Rules.  47 
CFR  1.221. 

6.  It  is  further  ordered,  that  any 
authorization  granted  to  Digital  Paging 
Systems,  a  wholly-owned  subsidiary  of 
Graphic  Scanning  Corporation,  as  a 


'  Privdte  Networks.  Inc.  (PNI)  filed  a  petition  to 
designate  an  additional  iMue  for  hearing,  in  it* 
petition.  PNI  requested  comparative  credit  for  its 
minority  ownership  in  25  of  the  2t)  markets, 
including  New  York.  New  York,  wheie  it  filed 
mutually  exclusive  Channel  2  aijplications.  Minority 
ownership  is  not  a  factor  ttte  Commission  has  found 
to  be  relevant  in  comparative  hearings  for  single 
channel  MUS  stations  Set-  Frank  K.  Spain.  77  FCC. 
2d  20  (1980).  Accordingly,  we  arc  hereby  dismissing 
the  petition. 


result  of  the  comparative  hearing  shall 
be  conditioned  as  follows: 

(a)  Without  prejudice  to. 
reexamination  and  reconsideration  of 
that  company's  qualifications  to  hold  an 
MDS  license  following  a  decision  in  th(> 
hearing  designated  in  A.S.D. 
ANSWERING  Service.  Inc..  et  ol.  FCC 
82-391.  released  August  24. 1982.  and 
shall  be  specifically  conditioned  upon 
the  outcome  of  that  proceeding. 

7.  The  Secretary  shall  cause  a  copy  of 
this  Order  to  be  published  in  the  Federal 
Register, 
fames  R.  Keegan. 

Chief.  Domestic  Facilities  Division.  Common 
Carrier  Bureau. 
jFR  Doc.  85-14712  Filed  8-18-65:  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act,  1984  (46  U.S.C.  app.  1718 
and  46  CFR  Part  510). 
Worldwide  Shipping.  Inc.,  4705  Five  Forts  Ct., 

Virginia  Beach.  VA  23455.  Officers: 

lames  A.  Ryan,  President,  Mary  E.  Ryan. 

Secretary. 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
communicate  with  the  Director,  Bureau 
of  Tariffs,  Federal  Maritime 
Commission,  Washington.  D.C.  20573. 

Dated:  |une  14.  1985. 

Burce  A  Dombrovvski, 

Actiiifj  Secrvlnry: 

|FR  Doc.  85-14749  Filed  6-18-85:  8:45  amj 
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Ocean  Freight  Forwarder  License; 
Reissuance  of  License 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  reissued  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act.  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  510. 


Licenta 
No. 


2200 


Mark  V  Systems.  Inc.  145 
Hook  aeek  Blvd.  Valay 
Strum.  NY  11561 


Jun*  5.  ISeS 
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No 


90S  I  SouOwn    Snopmg    Company. 
I     e4S    tndwi    SarML    Smw 
ra«\.  GA  31402. 


Data  raotiMd 


June  6.  igeS 


Robert  G.  Drew. 

Director,  Bureau  of  Tariffs. 

IFR  Doc.  85-14750  Filed  B-18-B5;  8;45  am) 
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Ocean  Freight  Forwarder  Ucense; 
Revocation 

Notice  is  hereby  gi\-en  that  the 
following  ocean  freight  forwarder 
license  has  been  revoked  by  the  Federal 
Maritime  Commission  pursuant  to 
section  19  of  the  Shipping  Act  of  1984  (46 
U.S.C.  app.  1718)  and  the  regulations  of 
the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders.  46 
CFR  510. 

License  Number  2351 
Name:  Uniport  Shipping  Corporation. 

Inc. 
Address:  55  Amity  Stfeet.  Jersey  City.  NJ 

07304 
Date  Revoked:  June  6. 1985 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
Robert  G.  Drew. 
Director.  Bureau  of  Tari\ 
[FR  Doc.  85-14751  Filed  B-18-R5:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

)une  13, 1985. 

Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  0MB  delegated  authority,  as  per  5 
CFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public). 
FOR  FURTHER  tHFORMATlON  CONTACT. 

Federal  Reserve  Board  Clearance 
Officer— Cynthia  Classman— Dixision 
of  Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC.  20551  (202- 
452-3822) 

OMB  Desk  Officer-Robert  Neal— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office 
Building.  Room  3208,  Washington. 
D.C.  20503  (202-395-6880). 


Proposal  to  approve  under  OMB 
delegated  authority  the  extension 
without  revision  of  the  following  report: 
1.  Report  title:  Allocation  of  Low 
Reserve  Tranche  and  Reservable 
Liabilities  Exemption 
Agency  form  number  FR  293a  FR  2930a 
OMB  Docket  number:  7100-0088 
Frequency:  Annually 
Reporters:  Depository  institutions 
Small  businesses  are  affected 
General  description  of  report:  This 
information  collection  is  mandatory 
(12  U.S.C.  248(a)  and  461)  and  is  given 
confidential  treatment  (5  U.S.C. 
552b(4)  and  b(8)). 

The  report  provides  information  on 
the  allocation  of  the  low  reserve  tranche 
and  reser\:able  liabilities  exemption 
among  particular  offices  of  those 
families  of  institutions  that  have  offices 
located  in  more  than  one  state  or 
Federal  Reserve  district,  which  submit 
separate  deposit  reports  instead  of  one 
single,  nationally  aggregated  report. 
These  data  are  needed  for  the 
calculation  of  required  reserves. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  with 
revision  of  the  following  report: 
1.  Report  title:  Commercial  Bank  Report 

of  Consumer  Credit 
Agencv  form  number  FR  2571 
OMB  Docket  number:  7100-0080 
Frequency:  Monthly 
Reporters:  Commercial  Banks 
Small  businesses  are  affected. 
General  description  of  report:  This 
information  is  voluntary  (12  U.S.C.  248 
(a)(2))  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(4)). 
This  report  collects  information  from  a 
sample  of  member  banks  on  the  amount 
of  consumer  credit  outstanding  by  type 
of  loan.  This  information  forms  a 
component  of  estimates  of  total 
consumer  credit,  which  is  used  in 
general  financial  analysis  for  monetary 
policy  purposes. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  13. 1985. 
James  Mc.\fee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-14735  Filed  6-1&-85;  8:45  am] 
BILUNO  CODC  6210-01-M 


Bankers  Trust  New  York  Corp.; 
Proposal  To  Engage  in  Commercial 
Paper  Advisory  and  Placement 
Activities 

Bankers  Trust  New  York  Corporation, 
New  York.  New  York,  has  applied, 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.23(a)(3)  of  the 
Board's  Regulation  Y  (12  CFR 


225.23(a)(3)),  for  permission  to  engage  in 
the  activity  of  acting  as  agent  for  issuers 
of  short-term  promissory  notes 
(commonly  known  as  commercial  paper) 
in  connection  with  the  placement  of 
such  notes  with  institutional  investors. 
In  addition  to  acting  as  agent  for  issuers 
of  commercial  paper.  Company  may 
provide  information  to  issuers  about 
market  conditions. 

Applicant  would  engage  in  the 
activities  indirectly  through  BT 
Commercial  Corporation,  Chicago. 
Illinois  ("Company"),  which  is  a  wholly- 
owned  subsidiary  of  Applicant's  direct 
subsidiary.  B.T.  Leasing  Services.  Inc.. 
New  York.  New  York.  Company  is 
currently  engaged  in  commercial  finance 
activities  on  a  nationwide  basis  at 
various  offices  in  the  United  States. 
Applicant  proposes  to  expand 
Company's  activities  by  transferring  to 
it  commercial  paper  placement  activities 
currently  being  performed  by 
Applicant's  banking  subsidiary.  Bankers 
Trust  Company.  The  activities  would  be 
performed  through  Company's  in  New 
York,  Chicago  and  Los  Angeles,  serving 
customers  throughout  the  United  States. 

Section  4(c)(8)  of  the  Bank  Holding 
Company  Act  provides  that  a  bank 
holding  company  may.  with  Board 
approval,  engage  in  any  activity  "which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto."  The  Board  has  not 
previously  approved  the  proposed 
activities  for  bank  holding  companies. 

Applicant  states  that  the  activities  are 
so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  incident  thereto  on  the  basis  that 
banks  engage  in  the  activities,  and 
because  the  activities  are  the  functional 
equivalent  of  extending  a  short-term 
commercial  bank  loan  to  customers. 

Commercial  paper  constitutes  a 
security  for  purposes  of  the  Glass- 
Steagall  Act.  which  restricts  the  third 
party  securities  activities  of  banks  and 
affiliates  of  banks.  Section  20  of  that  Act 
(12  U.S.C.  377)  prohibits  afliliates  of 
banks  from  being  "engaged  principally 
in  the  issue,  flotation,  underwriting, 
public  sale,  or  distribution"  of  securities. 
In  Applicant's  opinion,  it  would  not  be 
engaged  in  such  activities  on  the  basis 
that  the  activities  are  limited  to  acting 
solely  as  agent  for  the  customer  and 
would  not  involve  a  public  distribution 
of  securities.  The  Board  recently  ruled 
that  such  activities  conducted  by 
Applicant's  banking  subsidiary.  Bankers 
Trust  Company,  would  not  violate  the 
Glass-Steagall  Act  provisions  applicable 
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to  banks  un  thul  basis.  Stuti'nit'nt 
Curcrniin}:  Applicubility  of  thr  Glcis.s- 
SlnifHiil At  t  to  the  Coiiinwrthil Paper 
P'uiHuwnt  ActhiHes  of  Bunkers  Trust 
Ci'inpiun.  (Press  Reiedsc  dated  June  4. 
1!)85). 

Appllc.int  hIso  stiitcs  Ihut  it  would  not 
Sr  ■■(•rmaxt'd  prinripally"  in  such 

ilivilits  un  the  basis  of  a  test  that 
would  limit  the  amount  of  conimerci.d 
p.ipiT  pirfcempnt  arii\ilv  li)  a  minor 
pt)r!ii)p  of  the  tot.d  activit>  conducted 
in  (-ompany.  Under  the  test  stated  by 
Applicant,  the  jjroas  revenue  to  be 

'.•ri\i:d  from  the  activity  would 

■  i  proximate  not  more  than  5  percent  of 
Company's  total  gross  revenue. 

Comments  are  requested  on  the  scope 
of  a(  tivify  permitted  by  the  phrase 
■epjjajji'd  print  ip.illy  "  under  the  Glass- 
Steauall  Art.  iniludmy  whether  the 
phrase  c»»ntf mplates  the  type  of  lest 
proposed  liy  the  Applicant,  which  is 
based  on  .■  percentage  of  the  affiliate's 
total  business*  activities,  measured  in 
terms  of  gross  revenue.  The  Board  also 
seeks  comment  on  whether  the  term 
■■eng.ij?«rd  principally  "  in  section  20 
would  preclude  a  member  bank  aTlliate 
from  engaging  in  activities  restricted  by 
this  section  on  a  substantial  and  regular 

■•  non-ipi  identa'  basis  and  without 
rt'^i.ird  to  the  amount  of  oiher  activities 
conducted  by  the  affiliate.  While  the 
Ho.ird  h.is  decided  to  publish  Brinkers 

1  lusfs  proposal  for  comment,  the  Board 
iloes  not  thereby  take  any  position  on 
ihf  engiiged  principally"  issue  under 
i!-.i'  Class-Steagall  Act.  P»iblication  of 
ih»!  proposal  has  been  ordered  by  the 
Fioard  solely  in  order  to  seek  the  views 

f  interested  persons  on  this  question  as 
well  as  other  issues  raised  by  the 
application. 

Interested  persons  may  express  their 
views  on  whether  the  proposed 
activities  are  "so  closely  related  to 
banking  or  managing  or  controlling 
banks  .is  to  be  a  proper  incident 
lhi"-eto  "  and  whether  the  proposal  as  a 
v\  h«)le  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
grtMter  convenience,  increased 
comp»ti!ion  or  gains  in  efficiency,  that 
outweigh!  possible  adverse  effects,  such 
as  undue  concentration  of  resourt  es. 
Jiecieased  or  unfair  competition. 

i-.nflicts  of  interests,  or  unsound 
inking  practices."  Any  request  for  a 
hearing  on  these  questions  must  be 
ji.companied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
•■V  idence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 


commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

The  appl^ation  may  be  inspet  led  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Rank  of  Now  York. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
D.C.  20551,  not  later  than  July  22,  IPaS. 

Board  uf  Governors  of  (he  Fi^ilniai  Rt'serve 
Sysfpm.  June  13.  1<»«5. 
William  W.  Wiles. 
Seriftnry  of  the  Botr.d. 
|FR  Dor.  85-14736  Filed  B-IB-W;  8:«  amj 
aiLUMG  COOC  UIO-OI-M 


St.  Francis  Bancshares,  Inc.,  et  al.; 
Formation  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  thii>  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  B.ink  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Art  (12 
use.  1842(c)). 

Fach  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  spocifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  olh'^rwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  [ulv  12. 
19H5 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  2.<0 
South  LaSalle  Street.  Chicago.  Illinois 
eOtjQO: 

1.  St.  t'runcis  Boiushuies.  Inc..  St. 
Francis.  Wisconsin:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  St. 
Francis  State  Bank,  St.  Francis, 
Wisconsin. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  ].  Hedbloin.  Vice 


President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  \\'ananuii-.^n  Bancshares.  Inc.. 
Wanamingo.  Minnesota;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Security 
State  Bank  of  Wanamingo.  Inc., 
Wanamingo.  Minnesota. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1 .  McKenzie  Hohling  Company. 
McKenzie.  Tennessee;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
McKenzie  Banking  Company.  McKenzie. 
Tennessee. 

D.  Federal  Reserve  Bank  of  Dallas 
(.■\nlhony  ).  Montelaro.  Vice  President) 
400  South  Akard  Street.  Dallas.  Texas 
75222: 

1.  Carlshnti  Bancorporation,  Inc.. 
Carlsbad,  New  Mexico:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Carlsbad  National  Bank,  Carlsbad.  New 
Mexico. 

2.  Kinfisville  State  Bancshares,  Inc.. 
Kingsville.  Texas:  to  become  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  State 
Bank  of  Kingsville.  Kingsville.  Texas. 

3.  Wffstt^rn  Bancshares  ofClovis.  Inc., 
Clovis.  New  Mexico;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  Western 
Bark  ofClovis.  Clovis.  New  Mexico. 

Board  of  Governors  of  the  Fcdral  Rpserve 
System.  ]une  13. 1985. 
|ani«M  McAfee, 

A.-isotiate  Secretary  of  the  Board. 
jKR  Doc.  85-14734  Filed  B-18-85:  6A6  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Assistant  Secretary  for 
Health 

National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment;  Assessment  of  Medical 
Technology 

The  Public  Health  Service  (PHS). 
through  the  Office  of  Health  "Technology 
Assessment  (OHTA),  announces  that  it 
is  coordinating  an  assessment  of  what  is 
known  of  the  safety,  clinical 
effectiveness,  and  indications  for  the 
surgical  implantation  of  automatic 
defibrillators.  Specifically,  the  PHS  is 
soliciting  information  that  would  define 
the  population  of  patients  that  might 
benefit  from  implantation  of  this  device. 
Information  that  would  assist  the  PHS  in 


asscssmen 

later  than  1 

The  info 


I 
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developing  guidelines  for  its  use  is  also 
being  sought.  Whether  the  device  should 
be  implanted  only  after 
electrophysiologic  studies  of  the  heart 
have  been  performed  is  one  of  the 
important  questions  to  be  addressed  by 
this  assessment. 

PHS  assessments  consist  of  a 
synthesis  of  information  obtained  from 
appropriate  organizations  in  the  private 
sector  as  well  as  from  PHS  agencies  and 
others  in  the  Federal  Government.  The 
assessments  are  based  on  the  most 
current  knowledge  concerning  the  safety 
and  clinical  effectiveness  of  a 
technology.  Based  on  these  assessments. 
a  PHS  recommendation  will  be 
formulated  to  assist  the  Health  Care 
Financing  Administration  (HCFA)  in 
establishing  Medicare  coverage  policy. 
Any  person  or  group  wishing  to  provide 
OHTA  with  information  relevant  to  this 
assessment  should  do  so  in  writing  no 
later  than  September  17. 1985. 

The  information  being  sought  is  a 
review  and  assessment  of  past,  current, 
and  planned  research  related  to  this 
technology,  a  bibliography  of  published, 
controlled  clinical  trials  and  other  well- 
designed  clinical  studies,  and 
information  related  to  the  clinical 
acceptability  and  effectiveness  of  this 
technology  as  well  as  characterization 
of  the  patierit  population  most  likely  to 
benefit  from  implantation  of  the  device. 
Proprietary  information  is  not  being 
sought. 

Written  material  should  be  submitted 
to:  Morgan  N.  Jackson.,  M.D.,  M.P.H., 
National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment,  Office  of  Health 
Technology  Assessment,  Park  Building. 
Room  3-10,  5600  Fishers  Lane,  Rockville. 
Maryland  20857,  (301)  443^990. 

Dated;  June  12. 1985. 
Enrique  D.  Carter, 

Director.  Office  of  Health  Technology 
Assessment.  National  Center  for  Health 
Services  Research  and  Health  Care 
Technology  Assessment. 
|FR  Doc.  85-14760  Filed  6-18-85;  8;45  am) 

BILLING  CODE  4160-17-M 


Centers  for  Disease  Control 

Cooperative  Agreement  Program  for 
Capacity  Building  in  Occupational 
Safety  and  Health  for  State,  Territorial, 
and  Local  Public  Health  Departments; 
Availability  of  Funds  for  Fiscal  Year 
1985 

« 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  for  Fiscal  Year  1985  to  continue 
cooperative  agreements  with  State, 
territr.rial,  and  local  health  departments 


to  enable  them  to  build  capacity  in 
occupational  safety  and  health 
activities.  The  cooperative  agreements 
will  be  administered  by  CDC  (jointly  by 
the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  and  the 
Center  for  Environmental  Health  (CEH)) 
under  the  research  and  demonstration 
grant  authority  of  section  20(a)(1)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  669(a)(1))  and  section 
301(a)  of  the  Public  Health  Service  Act 
(42  U.S.C.  241(a)). 

The  purpose  of  the  cooperative 
agreement  is  to  assist  State  and  local 
health  agencies  in  developing  and 
sustaining  components  to  identify, 
cointrol,  contain,  or  prevent 
occupationally-related  morbidity  and 
mortality.  Emphasis  is  placed  upon  the 
three  areas  of:  Occupational  injury  and 
fatality  surveillance;  occupational/ 
environmental  capacity  building 
activities  (sponsored  jointly  by  NIOSH 
and  CEH);  and  State-initiated 
occupational  safety  and  health 
activities. 

In  Fiscal  Year  1985,  it  is  expected  that 
up  to  $960,000  will  be  available  to 
support  continuation  of  14  cooperative 
agreements.  The  funding  estimate  may 
vary  and  is  subject  to  change. 
Continuation  awards  within  the  project 
period  are  made  on  the  basis  of 
satisfactory  performance  and  on  the 
availability  of  funds.  No  new 
applications  are  being  accepted  in  Fiscal 
Year  1985. 
For  Further  Information  contact: 
For  Business  information: 
Nancy  Bridger,  Grants  Management 
Specialist,  Grants  Management 
Branch,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control, 
255  East  Paces  Ferry  Road,  NE.,  Room 
321,  Atlanta,  Georgia  30305. 
Telephone:  (404)  262-6575  or  FTS  236- 
6575 
For  technical  information  and 

assistance: 

State-Initiated  Activities/Occupational 

Injury  and  Fatality  Surveillance: 
Phillip  W.  Strine,  Public  Health 
AdvisoK  NIOSH  (Building  1,  Room 
3120),  Centers  for  Disease  Control, 
Atlanta,  Georgia  30333,  Telephone: 
(404)  329-3190  or  FTS  236-3190 

Occupational/Environmental  Capacity 
Building:  John  Gallagher,  Public 
Health  Advisor,  CEH  (Chamblee, 
Building  9),  Centers  for  Disease 
Control,  Atlanta.  Georgia  30333, 
Telephone:  (404)  452-4251  or  FTS  236- 
4251. 

(The  Catalog  of  Federal  Domestic  Assistance 

Number  is  13.262.  Occupational  Safety  and 

Health  Research  Grants.) 


Diited;  June  12. 1985. 
William  E.  Muldoon, 

Director.  Office  of  Program  Support.  Centers 
for  Disease  Control. 

|FR  Doc.  85-14713  Filed  6-18-85:  8:45  am| 
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Food  and  Drug  Administration 

(Docket  No.  76F-03891 

Borg-Warner  Corp.;  Withdrawal  of 
Food  Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal  without  prejudice  of  a 
petition  (FAP  6B3169)  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  expansion  of  conditions  of 
use  of  acrylonitrile/butadiene/styrene 
copolymer  in  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rudolph  Harris,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204.  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  15, 1976  (41 
FR  45608),  FDA  published  a  notice  that  tt 
had  filed  a  petition  (FAP  6B3169)  from 
the  Borg-Warner  Corp.,  Technical 
Centre.  Washington,  WV  26181,  that 
proposed  to  amend  the  food  additive 
regulations  for  expansion  of  conditions 
of  use  of  acrylonitrile/butadiene/ 
styrene  copolymer  in  contact  with  food. 
Borg-Warner  Corp.  has  now  withdrawn 
the  petition  without  prejudice  to  a  future 
filing  (21  CFR  171.7). 
Dated:  June  10. 1985. 
Richard  |.  Ronk, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
[FR  Doc.  85-14721  Filed  6-18-85;  8:45  amj 
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[Docket  No.  85F-01771 

Ciba-Geigy  Corp.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba-Geigy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  l,l'-l(6-phenyl-1.3,5- 
triazine-2,4-diyl)diimino]bis-9,10- 
anthracenedione  as  a  colorant  in 
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p<jl\t'Ihy!t"ne  ph'.haiiire  polvmprs  !"  - 
fi)i)il-C()nl;irf  uar. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ni  iiAin  I).  N!  Ilk.  Centir  f<ii  Food  Sdfptv 
.-ntl  .Applied  .Nalrition  (HFF-.l.'W!.  Food 
ar.il  Dnu  .Adminsfr;i;;()n.  200  C  Si.  SVV.. 
V\.ishin«t,)n.  DC  20204.  202-472-5740. 
SUPPLEMENTARY  INFORMATION:  Under 
iiu'  Ft'dtMdl  FiHid.  Drjg.  and  Cosmetic 
Act  (sec.  409!bl(.S).  72  Stat.  1786  (21 
U.S.C.  34H(i)!|.Tl)).  rn)firc*is  given  that  a 
pcJilion  (F.\P  583854)  has  been  filed  by 
Cihii-Ceijjv  Corp..  Throe  Skyline  Dr.. 
H.ivv!horno.  \Y  10532.  proposing  thdt 
the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
l.l'-i;t>-phenyI-1.3.5-tridzine-2.4- 
diyl)diimino|bis-9.  IG-anthracenedione 
.IS  a  colorant  in  polyetliyicne  phthalate 
polymers  for  food-contact  use. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impart  .s^^;oment  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Re);ister  in  accordance  with  21 
CFR  25.40(( )  (April  26,  1985:  50  FR 
lf*3lj). 

Dated.  June  10.  1985 
Richard  |.  Rook. 

. \i  l.'n<i  Dirr'i  tor.  Ceti'fr  for FimmJ Siiffiy  ami 

Appiii'i!  ,V(.  'rit:i  m. 

ire  Dor..  8.S-14722  Filed  6-1&-85:  8:4.'i  iim) 

BILLING  CODE  4t80-01-M 


IDoaiCtNo.  •SM-02241 

VisionTech,  Inc.;  Prentarket  Approval 
Of  Sauflon    PW  (Lidofiicon  B)  and 
Ss'jtion     70  (Lidofiicon  A)  Soft 
Contact  Lenses 

agency:  Food  and  Drug  .Administration. 
action:  .\otice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FD.A)  is  announcing  its 
approval  of  the  application  by 
VisionTech.  Inc..  Roswell.  GA.  for 
premarket  approval,  under  the  .Medical 
Device  Amendments  of  1976.  of  the 
Sauflon  •  PW  (lidofiicon  B)  and 
Sauflon  '  70  (lidofiicon  A)  Soft  Contact 
Lenses.  The  lenses  are  to  be 
manufactured  under  an  agreement  with 
American  Medical  Optics.  Irv  ine.  CA. 
uhich  has  authorized  VisionTech.  Inc.. 
lo  incorporate  by  reference  information 
Contained  in  its  approved  premarket 
approval  application  for  the  Sauf  on  ' 
PW  (lidofiicon  B)  lens  and  its  approved 
supplemental  premarket  approval 
application  for  the  Sauflon  '  70  ' 

(lidofiicon  A)  lens.  After  reviewing  the 


reciimmenddtion  of  the  Ophthalmic 
Devices  Panel.  FD.A's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
noti.''ied  the  applicant  of  the  approval  of 
the  appiioation. 

DATE:  Petitions  for  administrative 
reviev\  by  July  19.  1985. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
delta  and  petitions  for  administrative 
review  lo  the  Dockets  Management 
O.-anch  (HFA-305},  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  E.  Lippman.  Center  for  Devices 
and  Radiological  Health  (HFZ-460). 
Food  and  Drug  Administration.  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910. 
301-427-7940. 

SUPPLEMENTARY  INFORMATION:  On  |uly 
5,  iy«4,  VisonTech,  Inc..  Roswell.  GA 
30076.  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  spherical  Sauflon  '  PW  (iidofilcon  B) 
and  Sauflon  *  70  (lidofiicon  A)  Soft 
Contact  Lenses.  The  Sauflon  '  PW 
(lidofiicon  B)  Soft  Contact  Lens  for 
which  the  applicant  requested  approval 
may  range  in  powers  from  —10.00 
diopters  (D)  to  +20.00  D.  The  lens  is 
indicated  for  extended  wear  of  from  1  to 
30  days  between  removals  for  cleaning 
and  disinfection  (or  as  recommended  by 
the  eye  care  practitioner),  for  the 
correction  of  visual  acuity  in  aphakic 
persons  with  nondiseased  eyes.  The 
Sauflon  •  70  (lidofiicon  A)  Soft  Contact 
Lens  for  which  the  applicant  requested 
approval  ranges  in  powers  from  —12.00 
D  to  +8.00  D.  The  lens  is  indicated  for 
daily  wear  and  for  extended  wear  of 
from  1  to  30  days  between  removals  for 
cleaning  and  disinfection  (or  as 
recommended  by  the  eye  care 
practitioner),  for  the  correction  of  visual 
acuity  in  not-aphakic  persons  with 
nondiseased  eyes  and  who  have  myopia 
or  hyperopia.  The  Sauflon  •  70 
(lidofiicon  A)  lens  may  be  worn  by 
persons  who  may  exhibit  astigmatism  of 
2.00  D  or  less  that  does  not  interfere 
with  visual  acuity.  The  lenses  are  to  be 
disinfected  using  either  heat  or  chemical 
lens  care  systems.  The  application 
included  authorization  from  American 
Medical  Optics.  Irvine.  CA.  to 
incorporate  by  reference  the  information 
contained  in  its  approved  premarket 
approval  application  for  the  Sauflon  ' 
PW  (lidofiicon  B)  lens  (Docket  No.  80,M- 
0288)  and  in  its  approved  supplemental 
premarket  approval  application  for  the 
Sauflon  *  70  (lidofiicon  A)  lens  (Docket 
No.  85M-0167).  On  October  23, 1984.  the 
Ophthalmic  Devices  Panel,  and  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 


application.  On  April  12.  I'WS.  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation.  CDRH. 

Before  enactment  of  the  Medical 
Devi.:e  Amendments  of  1976  (the 
amendments)  (Pub.  L.  94-29.5.  90  Stat. 
539-583).  contact  lenses  made  of 
polymers  other  than 
polymehtylmethacrylate  (PMM.A)  and 
solutions  for  use  with  such  lenses  were 
regulated  as  new  drugs.  Because  the 
amendments  broadened  the  definition  of 
the  term  "device"  in  section  201(h)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  321(h)).  contact 
lenses  made  of  polymers  other  than 
P.MMA  and  solutions  for  use  with  such 
lenses  are  now  regulated  as  class  III 
devices  (premarket  approval).  As  FDA 
explained  in  a  notice  published  in  the 
Federal  Register  of  December  16, 1977 
(42  FR  63472),  the  amendments  provide 
transitional  provisions  to  ensure 
continuation  of  premarket  approval 
requirements  for  class  III  devices 
formerly  regulated  as  new  drugs. 
Furthermore,  FDA  requires,  as  a 
condition  to  approval,  that  sponsors  of 
applications  for  premarket  approval  of 
contact  lenses  made  of  polymers  other 
than  PMMA  or  solutions  for  use  with 
such  lenses  comply  with  the  records  and 
reports  provisions  of  Subpart  D  in  Part 
310  (21  CFR  Part  310),  until  these 
provisions  are  replaced  by  similar 
requirements  under  the  amendments. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  with  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  the  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH — contact  Richard  E.  Lippman 
(HFZ^aO),  address  above. 

The  labeling  of  the  approved  contact 
lenses  states  that  the  lenses  are  to  be 
used  only  with  certain  solutions  for 
disinfection  and  other  purposes.  This 
restrictive  labeling  informs  new  users 
that  they  must  avoid  using  certain 
products,  such  as  solutions  intended  for 
use  with  hard  contact  lenses  only.  The 
restrictive  labeling  needs  to  be  updated 
periodically,  however,  to  refer  to  new 
lens  solutions  that  CDRH  approves  for 
use  with  approved  contact  lenses  made 
of  polymers  other  than  PMMA.  An 
applicant  who  fails  to  update  the 
restrictive  labeling  may  violate  the 
misbranding  provisions  of  section  502  of 
the  act  (21  U.S.C.  352)  as  well  as  the 
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Federal  Trade  Commission  Act  (15 
U.S.C.  41-58),  as  amended  by  the 
Magnuson-Moss  Warranty-Federal 
Trade  Commission  Improvement  Act 
(Pub.  L.  93-637).  Furthermore,  failure  to 
update  restrictive  labeling  to  refer  to 
new  solutions  that  may  be  used  with  an 
approved  lens  may  be  grounds  for 
withdrawing  approval  of  the  application 
for  the  lens  under  section  515(e)(1)(F)  of 
the  act  (21  U.S.C.  360e(e)(l)(F)). 
Accordingly,  whenever  CDRH  publishes 
a  notice  in  the  Federal  Register  of 
CDRH's  approval  of  a  new  solution  for 
use  with  an  approved  lens,  the  applicant 
shall  correct  its  labeling  to  refer  to  the 
new  solution  at  the  next  printing  or  at 
any  other  time  CDRH  prescribes  by 
letter  to  the  applicant. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3)  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)).  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  Part  12  (21  CFR  Part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may  at  any  time  on  or 
before  July  19, 1985,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
suoporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e{d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  June  11. 1985. 
|ohn  C.  Villforth. 

Director.  Center  for  Devices  and  Radiological 
Health.  ^ 

jFR  Doc.  85-14720  Filed  6-18-85:  8:45  am] 
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Public  Health  Service 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  Health  and 
Human  Services;  Public  Health  Service. 
ACTION:  Notification  of  an  Altered 
System  of  Records:  09-30-0014,  "Saint 
Elizabeths  Hospital  Financial  System. 
HHS/ADAMHA/NIMH.' 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  and  the 
Debt  Collection  Act  of  1982  (Pub.  L.  97- 
365),  the  Public  Health  Service  (PHS)  is 
publishing  notice  of  a  proposal  to  alter 
an  estabUshed  system  of  records  09-30- 
0014,  "Saint  Elizabeths  Hospital 
Financial  System,  HHS/ADAMHA/ 
NIMH."  PHS  also  proposes  to  add  a 
contractor  routine  use  and  to  revise  and 
expand  an  existing  routine  use 
concerning  debt  collection  disclosures. 
PHS  invites  interested  persons  to  submit 
comments  on  the  alteration  and  the 
proposed  new/revised  routine  uses  on 
or  before  July  18, 1985. 
DATE:  PHS  has  sent  a  Report  of  Altered 
System  to  the  Congress  and  to  the  Office 
of  Management  and  Budget  on  June  11, 
1985.  The  revisions  to  the  system  will  be 
effective  60  days  from  the  date 
submitted  to  OMB  unless  PHS  receives 
comments  on  the  new/revised  routine 
uses  which  would  result  in  a  contrary 
determination. 

ADDRESS:  Please  address  comments  to: 
Ms.  Betty  J.  Cook,  Privacy  Act  Officer, 
ADAMHA,  Room  6-102,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

Comments  received  will  be  available 
for  inspection  at  the  same  address  from 
8:00  a.m.  to  4:30  p.m..  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kent  Augustson,  Division  of 
Financial  Management.  ADAMHA. 
Room  12C-10,  5600  Fishers  Lane, 
Rockville.  MD  20857,  (301)  443-2094. 

This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  This 
system  of  records.  09-30-0014,  "Saint 
Elizabeths  Hospital  System,  HHS/ 
ADAMHA/NIMH,"  contains  data 
maintained  on  billings,  reimbursement 


claim  forms,  payroll,  travel  expenses, 
etc.  The  authority  for  maintaining  the 
system  is  the  Hospitalization  of  the 
Mentally  III  Act,  21  D.C.  Code  501,  et 
seq.:  the  Debt  Collection  Act  of  1982. 
Pub.  L.  97-365;  Authority  of  the 
superintendent,  disbursing  agent  and 
deputy  disbursing  agent,  24  U.S.C.  165, 
16R:  and  SVtJ.S.C.  1535  (formerly  known 
as  the  Economy  Act). 

Since  this  system  contains  over  one 
hundred  thousand  records  on  all  present 
and  former  patients  and  employees  of 
Saint  Elizabeths  Hospital  (SEH), 
computerization  of  this  record  system 
will  provide  a  more  accurate  and  cost- 
efficient  process  for  the  financial 
management  of  SEH. 

The  addition  of  routine  use  number  11 
allowing  disclosure  to  contractor(s),  is 
necessary  because  SEH  lacks  the 
resources  to  administer  totally  the 
financial  operation  of  the  billing  aspect 
of  the  system.  Therefore,  we  propose  to 
contract  for  this  service. 

We  are  revising  the  safeguards 
section  of  the  system  notice  to  include 
necessary  safeguards  for 
computerization  under  contract. 
Contractors  will  be  required  to  adhere 
to  the  provision  of  the  Privacy  Act  and 
the  HHS  Privacy  Act  Regulations.  The 
System  Manager  and  the  Project  Officer 
will  control  access  to  the  data.  Only 
contractor  personnel  and  SEH 
employees  whose  duties  require  the  use 
of  such  information  will  have  regular 
access  to  records  in  this  system. 
Records  will  be  stored  in  secure  offices. 
Computer  terminals  will  be  in  secured 
areas.  An  employee  picture 
identification  program  is  in  effect.  Data 
stored  in  computers  will  have  limited 
access  through  the  use  of  keywords 
known  only  to  the  System  Manager, 
delegated  representatives  of  the  System 
Manager,  or  the  Project  Officer.  These 
keywords  will  be  changed  frequently. 

On  January  27, 1984.  the  Alcohol,  Drug 
Abuse,  and  Mental  Health 
Administration  (ADAMHA)  published 
in  the  Federal  Register  a  routine  use 
(number  8)  for  this  system  of  records 
which  permits  the  disclosure,  pursuant 
to  subsection  (b)(3)  of  the  Privacy  Act. 
of  personal  information  such  as 
taxpayer's  address  to  debt  collection 
agencies  for  the  purpose  of  locating  such 
taxpayer  to  collect  debts  owed  the 
Federal  Government.  This  publication 
revises  and  expands  that  routine  use  to 
permit  disclosure  to  another  Federal 
agency  so  that  agency  can  effect  a 
salary  offset  (number  8a(l)):  to  another 
Federal  agency  so  that  agency  can  effect 
an  administrative  offset  under  common 
law  or  under  31  U.S.C.  3716  (withholding 
from  money  payable  to  or  held  on  behalf 
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of  the  individual)  (Number  8a(2)):  to  the 
Department  of  Treasury,  to  request  an 
individual's  mailing  address  (number 
8<i(3)):  to  agents  of  the  Department  of 
Health  and  Muman  Services  and  to 
other  third  parties  to  help  locate  an 
individual  in  order  to  help  collect  a  debt 
(number  8c):  or  to  the  Department  of 
justice  for  litigation  or  further 
administrative  action  (number  8e). 

However,  prior  to  making  any 
disclosure  under  this  routine  use. 
ADANtHA  will  take  the  following  due 
process  steps:  verify  the  existence  of  the 
debt  and  take  reasonable  action  to  send 
written  notice  to  the  debtor  that  the 
claim  is  overdue,  that  the  agency 
intends  to  disclose  information  to  debt 
collection  agencies  or  consumer 
reporting  agencies  of  what  the 
disclosure(s)  will  consist,  and 
enumeration  of  his/her  rights  with 
respect  to  the  claim  as  set  forth  in 
Guidelines  issued  by  the  Office  of 
Management  and  Budget  (46  FR  15536 
and  15559.  April  11. 1983).  For  example. 
ADA.VIHA  will  allow  the  debtor  to 
examine  agency  documentation  of  the 
debt,  provide  for  the  debtor  to  seek 
agency  review  of  the  debt,  and  provide 
an  opportunity  for  the  individual  to 
enter  into  a  written  agreement 
satisfactory  to  the  agency  for  repayment 
of  any  outstanding  debts. 

Furthermore,  disclosures  to  agents  of 
the  Department  and  to  other  third 
parties  will  be  limited  to  the  individual's 
name,  address.  Social  Security  number, 
and  other  information  necessary  to 
identify  him/her.  Disclosures  to  other 
entities  listed  above  will  be  limited  to 
these  items:  the  amount,  status,  and 
history  of  the  claim  and  the  agency  or 
program  under  which  the  claim  arose. 

Disclosure  to  another  Federal  agency 
that  has  asked  the  Department  to  effect 
an  administrative  offset  or  to  help 
collect  a  debt  owed  the  United  States 
(routine  use  number  8b)  will  be  limited 
to:  name,  address.  Social  Security 
number,  and  other  information 
necessary  to  identify  the  individual: 
in.''ormation  about  the  money  payable  to 
or  held  for  the  individual:  and  other 
information  concerning  the 
administrative  offset. 

We  are  also  making  minor  editorial 
changes  throughout  the  notice  to 
enhance  clarity  and  specificity. 

This  system  was  last  published  in  the 
Federal  Register  (48  FR  53809-53816)  on 
Jaunary  27. 1984. 

We  are  publishing  below  the  system 
notice  in  its  entirety,  with  the  proposed 
changes  incorporated.  The  notice  is 
written  in  the  present  rather  than  future 
tense  in  order  to  avoid  the  unnecessary 
evpendtture  of  public  funds  to  republish 


the  notice  after  the  system  has  become 
effective. 

Dated:  |une  12. 1965. 
W'Uford  |.  Forbush, 

Dfpuly  Assistant  Secretary  for  Health 
Operations  and  Director  Office  of 
Management 

Notice  of  an  Altered  System  of  Records 

09-30-0014 

SVSTIM  NAMC: 

Saint  Elizabeths  Hospital  Financial 
System,  HHS/ADAMHA/NIMH. 

sccuRrrv  classification; 

None. 

SYSTEM  LOCATION: 

Finance  Office,  Room  200, 
Administration  Building.  Saint 
Elizabeths  Hospital.  Washington.  DC. 
20032.  and  Washington  National 
Records  Center.  4205  Suitland  Road, 
Washington,  DC.  20409.  Billing  records 
may  also  be  located  at  a  contractor  site. 
The  location  of  the  contractor  site  may 
be  obtained  by  writing  to  the  System 
Manager. 

CATECORIES  OF  INOIVfOUALS  COVERED  BY  THE 

SYSTEM: 

Present  and  former  patients  and  many 
employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Deposits:  receipts:  disbursement; 
balances:  NCR  ledger  cards:  vouchers: 
information  on  expenses  of  travel  and 
education:  billings;  background  history: 
reimbursement  claims:  Industrial 
Therapy  Program  data:  Internal  Revenue 
Service  Form  W-4  and  DC.  Government 
Form  D-4.  Payroll  Summary  sheets  and 
individual  ledger  cards  for  patient 
workers  in  Patient  Worker  Industrial 
Therapy  Program  (PWITP),  and 
indebtedness  letters. 

autnorrty  for  maintenance  of  the 
system: 

Hospitalization  of  the  Mentally  111  Act, 
21  DC.  Code  511  et seq.:  the  Debt 
Collection  Act  of  198Z  Pub.  L.  97-365: 
Authority  of  the  superintendent, 
disbursing  agent  and  deputy  disbursing 
agent.  24  U.S.C.  165,  166:  and  31  U.S.C. 
1535  (formerly  known  as  the  Economy 
Act). 

PURPOSE(S): 

To  record  expenditures  and 
reimbursements  for  services  and  goods 
and  to  collect  debts  owed  to  Saint 
Eli/abeths  Hospital.  Information  in 
these  records  is  also  used  within  the 
Finance  Office  to  determine  the  amount 
of  pay  a  patient  earns  for  an  Industriul 
Therapy  assignment  and  for  completing 
patient  time  sheets,  payroll  summary 


sheets,  income  tax  withhholding  forms, 
and  monthly  or  quarterly  earnings  and 
tax  returns. 

ROUTINC  USES  OF  RECORDS  MAiNTAINEO  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  inquiry 
from  the  congressional  office  at  the 
written  request  of  that  individual. 

2.  Disclosures  may  be  made  to  various 
organizations  and  the  D.C.  Government 
in  order  to  pay  employee  travel  claims 
and  educational  expenses:  to  collect 
from  the  D.C.  Government  and  Federal 
agencies  for  care  and  treatment;  and  to 
collect  for  quarters,  lost  or  damaged 
property,  and  other  debts  owed  to  the 
Government. 

3.  Disclosures  may  be  made  to 
prospective  employers  for  outside   / 
employment  of  patients,  to  referral 
sources  for  determining  if  job  placement 
meets  a  patient's  therapeutic  needs,  and 
to  outside  agencies  to  obtain  job 
referrals  for  patients. 

4.  Disclosures  may  be  made  to 
prospective  employers  and  other  similar 
recipients  as  evidence  of  the  individual's 
increased  responsibility,  and  to  follow 
up  reasons  for  a  patient's  absence  from 
Industrial  Therapy  assignments. 

5.  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in . 
nature,  or  by  regulation,  rule  or  order 
issued  pursuant  thereto,  the  relevant 
records  in  the  system  of  records  may  be 
referred,  as  a  routine  use.  to  the 
appropriate  agency,  whether  Federal 
(e.g..  Department  of  Justice),  State  or 
local  (e.g..  State  and  local  hcensing 
boards),  charged  with  the  responsibihlty 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

6.  Where  Federal  agencies  having  the 
power  to  subpoena  other  Federal 
agencies'  records,  such  as  the  Internal 
Revenue  Service  or  the  Civil  Rights 
Commission,  issue  a  subpoena  to  the 
Department  for  records  in  this  system  of 
records,  the  Department  wil!  maI;o  such 
records  available. 

7.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  *he  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  hkely  to 
directly  affect  the  operations  of  the 
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Department  or  any  of  its  components:  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected  (e.g.,  to  the 
Department  of  Justice  or  other 
appropriate  Federal  agencies  in 
defending  claims  against  the  United 
States  when  the  claim  is  based  upon 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual). 

8.  The  following  disclosures  may  be 
made  to  the  specified  entities  in  order  to 
help  collect  a  debt  owed  the  United 
States: 

a.  Saint  Elizabeths  Hospital  will 
disclose  from  this  system  of  records  a 
delinquent  debtor's  name,  address. 
Social  Security  number,  and  other 
information  necessary  to  identify  him/ 
her:  the  amount,  status,  and  history  of 
the  claim,  and  the  agency  or  program 
under  which  the  claim  arose,  as  follows: 

(1)  To  another  Federal  agency  so  that 
agency  can  effect  a  salary  offset  for 
debts  owed  by  Federal  employees;  if  the 
claim  arose  under  the  Social  Security 
Act.  the  employee  must  have  agreed  in 
writing  to  the  salary  offset. 

(2)  To  another  Federal  agency  so  that 
agency  can  effect  an  authorized 
administrative  offset,  i.e.,  withhold 
money  payable  to  or  held  on  behalf  of 
debtors  other  than  Federal  employees. 

(3)  To  the  Treasury  Department. 
Internal  Revenue  Service,  to  request  a 
debtor's  current  mailing  address  to 
locate  him/her  for  purposes  of  either 
collecting  or  compromising  a  debt,  or  to 
have  a  commercial  credit  report 
prepared. 

b.  Saint  Elizabeths  Hospital  may 
disclose  information  from  this  system  of 
records  to  another  Federal  agency  that 
has  aksed  the  Department  to  effect  an 
administrative  offset  to  help  collect  a 
debt  owed  to  the  United  States. 
Disclosure  is  limited  to  the  individuals 
name,  address.  Social  Security  number, 
and  other  information  necessary  to 
identify  the  individual:  information 
about  the  money  payable  to  or  held  for 
the  individual,  and  other  information 
concerning  the  administrative  offset. 

((,]  Saint  Elizabeths  Hospital  will 
disclose  to  debt  collection  agents,  other 
Federal  agencies,  and  other  third  parties 
who  are  authorized  to  collect  a  Federal 
debt,  information  necessary  to  identify  a 


deliquent  debtor.  Disclosure  will  be 
limited  to  the  debtor's  name,  address. 
Social  Security  number  and  other 
information  necessarty  to  identify  him/ 
her:  the  amount,  status,  and  history  of 
the  claim,  and  the  agency  or  program 
under  which  the  claim  arose. 

d.  Saint  Elizabeths  Hospital  will 
disclose  information  from  this  system  of 
records  to  any  third  party  that  may  have 
information  about  a  delinquent  debtor's 
current  address,  such  as  a  U.S.  post 
office,  a  State  motor  vehicle 
administration,  professional 
organization,  alumni  association,  etc.. 
for  the  purpose  of  obtaining  the  debtor's 
current  address.  This  disclosure  will  be 
strictly  limited  to  information  necessary 
to  identify  the  individual  without  any 
reference  to  the  reason  for  the  agency's 
need  for  obtaining  the  current  address. 

3.  Saint  Elizabeths  Hospital  will 
disclose  information  concerning  a 
delinquent  debtor  from  this  system  of 
records  to  the  Department  of  Justice  for 
litigation  or  further  administrative 
action. 

9.  Saint  Elizabeths  Hospital  may 
disclose  information  from  its  records  in 
this  system  to  consumer  reporting 
agencies  in  order  to  obtain  credit  reports 
to  assess  the  ability  of  delinquent 
debtors  to  repay  their  debts.  Permissible 
disclosures  include  name,  address. 
Social  Security  Number  of  other 
information  necessary  to  identify  the 
individual:  the  amount  of  debt;  and  the 
program  for  which  the  information  is 
being  obtained. 

10.  When  a  debt  becomes  partly  or 
wholly  uncollectable,  either  because  the 
time  period  for  collection  under  the 
statute  of  limitations  has  expired  or 
because  the  Government  agrees  with  the 
individual  to  forgive  or  compromise  the 
debt.  Saint  Elizabeths  Hospital  may 
disclose  a  record  from  this  system  to  the 
Internal  Revenue  Service  to  report  the 
written-off  amount  as  taxable  income  to 
the  individual. 

11.  Saint  Elizabeths  Hospital  may 
disclose  information  from  its  records  to 
a  contractor  for  the  purpose  of 
performing  billing  services  for  Saint 
Elizabeths  Hospital. 

DISCLOSURES  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Disclosures  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681(fl)  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)).  The  purpose  of 
such  disclosures  is  to  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  Government  debts 
by  making  these  debts  part  of  their 


credit  records.  Information  disclosed 
will  be  limited  to  name.  Social  Security 
number,  address,  other  information 
necessary  to  establish  the  identity  of  the 
individual,  the  amount,  status,  and 
history  of  the  claim,  and  the  agency  or 
program  under  which  the  claim  arose. 
Such  disclosures  will  be  made  only  after 
the  procedural  requirements  of  31  U.S.C. 
3711(f)  have  been  met. 

POUCtES  *NO  PRACTICES  FOR  STORWO, 
RETRIEVINQ,  ACCESSING,  RETAINING  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  kept  in  file  folders  in 
standard  file  cabinets;  on  magnetic 
tapes  and  disks;  and  on  punch  cards. 

RETRIEVABIUTV: 

Voucher  date  and  number: 
Numerically  (receipts  for  patient  funds); 
alphabetically  by  name;  Health 
Insurance  Number  and  Hospital  Case 
Number  (Health  Insurance  records):  Bill 
number  (for  billings). 

SAFEGUARDS: 

1.  Authorized  Users:  Access  is  limited 
to  employees  and  contractor  personnel 
directly  responsible  for  the  financial 
management  of  Saint  Elizabeths 
Hospital,  including  administrative  staff, 
financial  management  personnel, 
computer  personnel,  and  contractor 
personnel. 

2.  Physical  Safeguards:  Offices 
containing  records  are  locked  when  not 
in  use.  Computer  terminals  are  in 
secured  areas.  All  buildings  are  locked 
at  night. 

3.  Procedural  Safeguards:  Employees 
who  maintain  records  in  this  system  are 
instructed  to  grant  access  only  to 
authorized  users.  Data  stored  in 
computers  are  accessed  through  the  use 
of  passwords/keywords/numbers 
known  only  to  the  authorized  persoimel. 
These  passwords/keywords  are 
changed  as  needed.  An  employee 
picture  identification  program  is  in 
effect. 

Contractor  who  maintain  records  in 
this  system  are  instructed  to  make  no 
further  disclosures  of  the  records  except 
as  authorized  by  the  system  manager  in 
accordance  with  the  Ptivacy  Act. 
Privacy  Act  requirements  are 
specifically  included  in  contracts  related 
to  this  system.  The  project  officer  and 
contract  officer  oversee  compliance  with 
these  requirements. 

4.  Implementation  Guidelines:  The 
particular  safeguards  implemented  are  « 
developed  in  accordance  with  Chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
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supplementary  Chapter  PHS:  hf. 45-13; 
Part  6,  "ADP  Systems  Security."  of  the 
fills  ADP  Systems  Manual:  the  National 
Bureau  of  Standards  Federal 
Information  Process  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31). 

NCTCNTION  AIM)  DISPOSAL: 

Records  may  be  retired  to  a  Federal 
Records  Center  and  subsequently 
disposed  of  in  accordance  with  the 
ADAMHA  Records  Control  Schedule. 
The  records  control  schedule  and 
disposal  standard  for  specific  types  of 
records  may  be  obtained  by  writing  to 
the  System  Manager  at  the  address 
below: 

SVSTEM  MANAOCR<S)  AND  AOOWSSS: 

Finance  Officer,  Administration 
■Building.  Room  200.  Saint  Elizabeths 
Hospital,  Washington,  D.C.  20032. 

MOTIFICATIOM  MIOCEDURC: 

An  individual  may  learn  if  a  record 
exists  about  himself/herself  upon 
written  request,  with  notarized  signature 
if  request  is  made  by  ^ail.  or  with 
suitable  identification  if  request  is  made 
in  person,  directed  to: 
Privacy  Act  Coordinator.  Finance  Office. 

Room  200,  Administration  Building. 

Saint  Elizabeths  Hospital. 

Washington.  D.C.  20032. 

All  of  the  following  information  must 
be  provided  when  requesting 
notification: 

a.  Full  names: 

b.  Dates  of  the  contact  with  Saint 
Elizabeths  Hospital: 

c.  The  Branch  Division,  or  Office  with 
which  the  requester  had  contact: 

d.  The  capacity  in  which  the  requester 
had  contact  with  the  Hospital,  e.g.. 
patient,  employee,  vendor, 
representative  of  professional 
organization,  etc. 

RCCORO  ACCESS  PflOCEOUIICS: 

Same  as  notification  procedure. 
Requester  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  individual  may  also  request  an 
accounting  of  disclosures  that  have  been 
made  of  his/her  record,  if  any. 

CONTESTINO  RCCORO  PHOCCDUHES: 

Contact  the  official  at  the  address 
specified  under  Notification  Procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  to  be 
contested,  and  state  the  corrective 
action  sought  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely  or 
irrelevant. 

RCCOAO  SOUnCE  CATEGOHIES: 

Patients,  patients'  relatives, 
conservators.  SEH  staff,  and  staff  of  the 


Veterans  Administration,  the  Social 
Security  Administration,  and  the  Office 
of  Personnel  Management. 

SVSTEMS  EXEMPTED  FHOM  CERTAIN 
PROVISIONS  Of  THE  ACT 

None. 
(PR  Doc.  85-14715  Filed  6-18-85:  8:45  am) 

BNJJNG  CODE  41«0-2«V-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Idatio  Falls  DistHct;  Availability  of  the 
Proposed  Plan  and  Final 
Environmental  Impact  Statement 

agency:  Bureau  of  Land  Management 
[BIM].  Interior. 
ACTION:  Notice. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969.  the  Department  of  the 
Interior  has  prepared  a  proposed 
resource  management  plan  (RMP)  and 
environmental  impact  statement  (EIS) 
for  management  of  public  lands  in  the 
Medicine  Lodge  Resource  Area.  The 
proposed  plan  and  EIS  describes  and 
analyzes  five  alternatives  for  managing 
647.719  acres  of  BLM — administered 
public  land  over  the  next  10  or  more 
years. 

The  proposed  plan  and  Final  EIS  uses 
an  abbreviated  format.  The  BLM 
considered  all  of  the  comments  received 
by  letter  and  at  two  hearings.  After  a 
thorough  review  of  the  Draft  EIS 
released  September  1984  and  an 
analysis  of  all  of  the  comments.  BLM 
has  chosen  to  adopt  Alternative  C,  with 
some  minor  additions  and  corrections, 
as  the  proposed  plan  for  the  area. 
Alternative  C  was  identified  in  the  Draft 
RMP/EIS  as  BLMs  Preferred 
Alternative. 

Wilderness  recommendations  for  the 
Sand  Mountain  and  Snake  River  Islands 
Wilderness  Study  Areas  are  not 
included  in  the  proposed  plan.  They  are 
being  considered  further  along  with  the 
wilderness  specific  comments  received 
on  the  Draft  RMP/EIS.  After  a  review  of 
the  comments  and  wilderness  suitability 
analysis,  a  Final  Medicine  Lodge 
Wilderness  EIS  will  be  prepared  along 
with  a  Wilderness  Study  Report  for  each 
WSA.  These  documents  will  include  the 
final  wilderness  recommendations  from 
the  Secretary  of  the  Interior  to  the 
President  and  Congress. 

Copies  of  the  Proposed  Plan  and  Final 
EIS  are  available  for  review  at  the 
following  locations. 
Idaho  Falls  District  Office.  Bureau  of 

Land  Management.  940  Lincoln  Road. 


Idaho  Falls,  Idaho  83401,  Telephone: 

(208) 529-1020 
Idaho  State  Office.  Bureau  of  Landf 

Management.  3380  Americana 

Terrace.  Boise.  Idaho  83706. 

Telephone:  (208)  334-1770 
Public  Affairs.  Bureau  of  Land 

Management,  Interior  Bldg..  18th  and 

C  Streets.  Washington.  D.C.  20240. 

Telephone:  (202)  343-9435. 

DATES:  Protests  to  the  proposed  plan 
shall  be  filed  with  the  Director  on  or 
before  July  15. 1985.  Any  person  who 
participated  in  the  planning  process  and 
has  an  interest  which  is  or  may  be 
adversely  affected  by  the  resource 
management  plan  may  protest.  The 
procedures  for  filing  a  protest  are  listed 
in  the  proposed  plan  and  in  43  CFR 
1610.5-2. 

ADDRESS:  Director  (202),  Bureau  of  Land 
Management,  U.S.  Department  of  the 
Interior.  Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT 

Odell  A.  Frandscn.  Bureau  of  Land 
Management.  940  Lincoln  Road,  Idaho 
Falls.  Idaho  83401;  Telephone:  (208)  529- 
1020. 

O'dell  A.  Frandsen. 

District  Manager. 

June  11. 1985. 

|FR  Di)c.  85-14674  Filed  6-18-85:  8:45  am] 

MLUNQ  COOE  4310-OO-II 


Bureau  of  Reclamation 

Tehama-Colusa  and  Coming  Canals, 
Central  Valley  Project,  CA;  Intent  To 
Expand  Coverage  of  the  Tehama- 
Colusa  and  Corning  Canals  Water 
Marketing  Environmental  Impact 
Statement 

Pursuant  to  Section  102(2)  (C)  of  the 
National  Environmental  Policy  Act  of 
1969.  the  Department  of  the  Interior 
published  a  Notice  of  Intent  to  Prepare 
an  Environmental  Impact  Statement 
(EIS)  on  marketing  water  from  the 
Tehama-Colusa  and  Coming  Canals  of 
the  Central  Valley  Project,  California,  in 
the  Federal  Register,  Volume  50,  No.  89, 
Page  19495,  on  May  8, 1985.  The 
Department  of  the  Interior  now  proposes 
to  expand  the  area  of  consideration  for 
a  water  marketing  environmental  impact 
statement  to  include  Shasta  Lake,  the 
Trinity  River  Division,  and  the  Feather 
Water  District,  as  well  as  the  Tehama- 
Colusa  and  Coming  Canals.  The  area  of 
study  will  begin  at  the  confluence  of  the 
American  and  Sacramento  Rivers  and 
proceed  northward  up  the  Sacramento 
River  to  Shasta  Lake.  The  expanded 
area  will  provide  a  broader  view 
regarding  the  marketing  of  water  for 
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agricultural  and  municipal  and 
industrial  purposes  in  Shasta,  Tehama, 
Glenn,  Colusa.  Sutter  and  Yolo 
Counties. 

Portior!s  of  the  Sacramento  River 
system  are  within  flocdplain  and 
wetland  areas.  Accordingly,  the 
objectives  and  requirements  of 
Presidential  Executive  Orders  11988  and 
11990.  and  the  Reclamation  Instructions. 
Chapter  376.5.  will  be  considered 
throughout  the  planning  and  preparation 
of  theElS. 

The  Bureau  of  Reclamation  has 
scheduled  public  meetings  to  assist  in 
the  determination  of  the  scope  of  the 
EIS.  The  first  meeting  will  be  held  on 
)une  25. 1985.  at  7.30  p.m.,  in  the  Shasta 
Inn,  2180  Hilltop  Drive.  Redding. 
California  96002.  The  second  meeting 
will  be  held  on  lune  27, 1985.  at  7:30 
p.m..  in  the  Willows  Memorial 
Auditorium.  525  West  Sycamore, 
Willows,  California  95988. 

The  contact  person  for  this  expanded 
environmental  impact  statement  will  be 
Joel  Verner.  Bureau  of  Reclamation, 
Attention:  MP-^10.  2800  Cottage  Way, 
Sacramento,  California  95825,  telephone 
(916)  484-4328. 

Dated:  lune  13. 1986. 
Robert  A.  Olson, 
Acting  CammissioneT- 
|FR  Doc.  85-14654  Filed  6-18-85:  8:45  am) 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  and  a 
Preliminary  Regulatory  impact 
Analysts  on  the  Proposed  Rule 
Defining  the  Applicability  of  ttie 
Prohibitions  in  Section  522  to 
Underground  Coal  Mining;  Notice  of 
Scoptng  Meeting 

AGCNCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement 
and  a  preliminary  regulatory  impart 
analysis  and  hold  a  scoping  meetmg. 

summary:  The  Office  of  Surfrice  Mining 
Reclamation  and  Enforcement  (OSM) 
intends  to  prepare  a  draft  environmental 
impact  statement  (EIS)  and  a 
preliminary  regulatory  impact  analysis 
(RIA)  on  the  proposed  rule  defining  the 
applicability  of  the  prohibitions  for 
surface  coal  mining  operations  within 
specified  distances  or  "buffer  zones"  of 
certain  structures.  Three  meetings  will 
be  held  to  receive  comments  from 
interested  persohs  on  the  scope  and 
significance  of  issues  to  be  analyzed  in 


the  EIS  and  the  RIA.  The  EIS  and  the 
RIA  will  assist  the  Secretary  of  the 
Interior  in  making  a  decision  on  the 
proposed  rulemaking. 
DATES:  Written  comments:  OSM  will 
accept  written  comments  on  the  scope 
of  the  EIS  and  the  RIA  until  4  p.m. 
eastern  daylight  time  on  August  27, 1985. 

Scoping  meetings:  OSM  will  hold 
three  scoping  meetmgs,  one  on  August  1, 
1985,  at  Pittsburgh,  Pa.,  one  on  August  6, 
1985,  at  St.  Louis,  Mo.,  and  one  on 
August  9, 1985.  in  Washington,  D.C.  at 
the  locations  shown  in  "ADDRESSES." 
These  meetings  will  be  held  from  1  p.m. 
to  4  p.m.,  local  time. 
ADDRESSES:  Wntten  comments:  Hand- 
deliver  to  the  Office  of  Surface  Mining, 
Division  of  Permit  and  Enviromnental 
Analysis,  Room  5111, 1100  L  Street, 
NW.,  Washington,  DC;  or  mail  to  the 
Office  of  Surface  Mining,  Division  of 
Permit  and  Environmental  Analysis, 
Room  5111  L,  U.S.  Department  of  the 
Interior.  Washington,  D.C.  20240. 

Scoping  Meetings 

Pittsburgh,  Pa.:  Conference  room. 

Eastern  Technical  Center,  Office  of 
\     Surface  Mining,  U.S.  Department  of 

the  Interior,  Ten  Parkway  Center, 
St.  Louis,  Mo.:  Park  Terrace  Airport 

Hilton,  10330  Natural  Bridge  Road. 
Washington,  DC:  U.S.  Department  of 

the  Interior,  Main  Auditorium.  18th  & 

C  St..  NW. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Mark  Boster  at  the  Washington. 
D.C.  address  listed  above  (telephone: 
202-343-1*80). 

SUPPLEMENTARY  INFORMATION:  On  April 
3. 1985.  OSM  publishe^J^/notice  of  intent 
to  conduct  rulemakirig  on  the 
applicability  of  the  prohibitions  in 
section  522(e)  (4)  and  (5)  of  the  Surface 
Mining  Act  (50  FR  13250).  This  section 
prohibits  surface  coal  mining  operations 
within  certain  distances  of  specified 
structures  or  facilities.  As  stated  in  the 
notice.  OSM  is  interested  in  the 
relationship  between  section  522(e)  and  ^ 
mining-related  subsidence.  Because  30 
CFR  761.11,  which  implements  the 
provisions  of  section  522(e)  (4)  and  (5), 
apparently  has  not  resolved  how  this 
section  applies  to  underground  mining 
operations,  OSM  has  decided  to  initiate 
further  rulemaking.  OSM  has 
determined  that  such  rulemaking  is  a 
major  Federal  action  within  the  context 
of  the  National  Environmental  Policy 
Act  (NEPA)  and  will  require  the 
preparation  of  an  environmental  impact 
statement  (EIS).  This  determination  was 
made  on  the  basis  that  underground 
mining  takes  place  in  numerous  States 
and  that  any  rulemaking  affecting 
underground  mining  operations  will  be 


national  in  scope  and  could  have 
potential  environmental  effects. 

Possible  options  to  be  addressed  by 
the  scoping  process  include  but  are  not 
limited  to  the  following: 

(1)  Prohibit  all  underground  mining 
activities  within  areas  enumerated  in 
section  522(e). 

(2)  Prohibit  underground  mining 
operations  in  the  delmeated  zones  to  the 
extent  that  subsidence  causing  material 
damage  to  enumerated  structures  would 
be  expected. 

(3)  Prohibit  underground  mining 
operations  in  the  delineated  zones  to  the 
extent  that  subsidence  causing  adverse 
impacts  to  enumerated  structures  would 
be  expected. 

(4)  Do  not  apply  the  prohibitions  of 
section  522(e)  to  underground  mining 
activities. 

(5)  No  Action:  Existi.n.g  regulations  are 
adequate  to  implement  the  Act. 

Executive  Order  12291  of  February  17, 
1981,  requires  that  an  analysis  of 
proposed  regulations  be  conducted  to 
determine  the  economic  impact^of  the 
regulation.  In  situations  where  the  effect 
of  the  regulation  will  be  greater  than  100 
million  dollars  gross  annual  effect  or 
have  a  significant  impact  on  a  particular 
industry,  the  agency  is  required  to 
develop  a  regulatory  impact  analysis 
(RIA)  which  identifies  the  economic 
effects  of  the  regulation. 

The  Regulatory  Flexibility  Act  (5 
use.  601  et  seq.)  requires  that,  in 
situations  where  proposed  regulations 
may  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities,  the  regulatorv  authority  must 
prepare  a  small  entity  flexibility 
analysis  (SEFA). 

Departmental  procedures  provide  that 
the  RiA  and  the  SEFA  may  be  combined 
into  a  single  document  and  that  the  RIA 
may  incorporate  the  analytical 
requirements  of  the  Reeulatory 
Flexibility  Act.  OSM  will  address  the 
requirements  of  both  E.0. 12291  and  the 
Regulatory  Flexibility  Act  in  the  RIA. 

OSM  has  made  a  determination  that 
the  proposed  regulation  may  be 
significant  within  the  meaning  of  E.O. 
12291  or  the  Regulato-y  Flexibility  Act 
and  solicits  comments  horn  the  public 
concerning  the  e>4tent  of  economic 
impacts  and  im.pacts  to  small  entities  of 
the  regulatory  options  1  through  5 
outlined  in  this  section  of  the  notice 
which  should  be  addressed  in  the  RIA. 

Dated:  June  14. 1985. 
Brcnl  Wahlquist, 

Assistant  Dii-ecior.  Technical  Services  and 
Research. 
\VK  Doc.  85-14684  Filed  6-18-85;  8:45  aTij 
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INTERNATIONAL  TRADE 
COMMISSION 

{Investigation  No.  337-TA-213I 

Certain  Fluidized  Bed  Combustion 
Systems;  Prehearing  Conference  and 
Hearing 

Notice  is  herpby  given  that  the 
prehearing  conference  in  this  matter  will 
commence  at  9:00  a.m.  on  )uly  15. 1985. 
in  Hearing  Room  6311  at  the  Interstate 
Commerce  Commission  Building  at  12th 
Street  and  Constitution  Avenue.  N\V.. 
Washington.  DC.  and  the  hearing  will 
commence  immediately  thereafter. 

The  Secretarv  shall  publish  this  notice 
in  the  Federal  Register. 

Issued:  |une  10.  1985. 
|anel  D.  Saxon. 

AdmJivstrative  Law  fudge. 

Kenneth  R.  Mason, 

Secre:ary- 

[FR  Doc.  85-14769  Filed  6-18-85:  8:45  urn] 
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llnvMtigation  No.  337-TA-1981 

Certain  Portable  Electronic 
Calculators;  Commission  Decision  Not 
To  Review  Initial  Determination  of  No 
Violation  of  Section  337  of  the  Tariff 
Act  of  1930 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Nonreview  of  initial 

determination. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  determined  not  to 
review  an  initial  determination  (ID)  that 
there  is  no  violation  of  section  337  of  the 
Tariff  Act  of  1930  in  the  above- 
captioned  investigation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Herrington,  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-523- 
3395. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  the  Commission's  action  is 
contained  in  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  in  §  210.53- 
210.56  of  the  Commission's  Rules  of 
Practice  and  Procedure  (49  FR  46123. 
Nov.  23. 1984:  to  be  codified  at  19  CFR 
210.53-56). 

The  Commission  instituted  this 
investigation  on  July  5. 1984.  in  response 
to  a  complaint  filed  by  Texas 
Instruments  Inc.  (TI).  of  Dallas,  Texas  to 
determine  whether  there  is  a  violation  of 
section  337  in  the  importation  of  certain 
portable  electronic  calculators  into  the 
United  States,  or  in  their  sale,  by  reason 
of  alleged  infringement  of  claims  of  U.S. 
Lettefs  Patent  3.819.921.  Complainant  TI 


alleged  that  the  effect  or  tendency  of  the 
unfair  acts  was  to  destroy  or 
substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States.  Numerous  firms, 
both  foreign  and  domestic,  were  named 
as  respondents.  A  notice  of  investigation 
was  published  in  the  Federal  Register  of 
July  18. 1984  (49  FR  29162). 

An  evidentiary  hearing  was  held 
before  the  presiding  administrative  law 
judge.  Appearances  were  made  by 
counsel  for  complaint  TI,  counsel  for 
certain  respondents,  and  by  the 
Commission  investigative  attorney. 

On  April  18. 1985.  the  administrative 
law  judge  issued  an  ID  that  there  is  no 
violation  of  section  337  in  the 
importation  or  sale  of  the  portable 
electronic  calculators  under 
investigation.  Specifically,  the 
administrative  law  judge  found  that  the 
'21  patent  was  valid,  but  that  there  was 
no  infringement  of  the  "21  patent  and  no 
industry  in  the  United  States  with 
respect  to  the  patented  calculators.  The 
AL)  also  made  findings  on  severtal  other 
issues. 

Complainant  TI  filed  a  petition  for 
review  of  various  portions  of  the 
administrative  law  judge's  ID. 
Respondents  Nam  Tai.  IMA.  and 
Enterprex  filed  a  "conditional"  petition 
for  review.  No  agency  comments  were 
received. 

On  June  10. 1985.  the  Commission 
determined  not  to  review  the  ID.  but 
limited  its  adoption  of  the  ID  to  the 
following  issues: 

1.  The  '921  patent  is  valid. 

2.  The  '921  patent  is  not  infringed. 

3.  There  is  no  "industry  ...  in  the 
United  States"  because  the  TI 
calculators  are  not  covered  by  the 
claims  of  the  '921  patent. 

The  Commission  takes  no  position 
with  respect  to  the  other  issues 
discussed  in  the  ID.  That  is.  the 
Commission  neither  affirms  nor  reverses 
the  ID  with  respect  to  those  other  issues. 
(Vice  Chairman  Liebeler  does  not  reach 
the  question  of  the  existence  of  an 
industry  in  the  United  States.) 

Copies  of  the  public  version  of  the  ID 
and  all  other  nonconfidential  documents 
filed  in  connection  with  the 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  701  E  Street  NW.. 
Washington.  D.C.  20436.  telephone  202- 
523-0161. 

Issued:  )une  10. 1985. 


By  order  of  the  Commission, 
Kenneth  R.  Mason, 

Secretary. 

(PR  Doc.  85-14768  Filed  6-18-85;  8:45  am] 
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[Investigation  No.  337-TA-208) 

Certain  Shoe  Stiffeners;  Commission 
Decision  Not  To  Review  Initial 
Determination  Terminating  Three 
Respondents  on  the  Basis  of  a 
Settlement  Agreement 

AGENCY:  International  Trade 
Commission. 

ACTION:  Termination  of  three 
respondents  on  the  basis  of  settlement 
agreements. 

summary:  The  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
terminating  respondents  Emhart 
Corporation.  B.U.S.M.  Co.,  Ltd..  and 
Gould  and  Scammon.  Inc.  in  the  above- 
captioned  investigation. 

FOR  FURTHER  INFORMATION  CONTACT! 

Stephen  A.  McLaughlin.  Esq.,  Office  of 
the  General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-523- 
0421. 

SUPPLEMENTARY  INFORMATION:  On  April 
26. 1985.  complainant  Foss 
Manufacturing  Co.,  Inc.,  respondents 
Emhart  Corporation,  B.U.S.M.  Co..  Ltd.. 
and  Gould  and  Scammon.  Inc.  filed  a 
joint  motion  to  terminate  the 
investigation  with  regard  to  the 
aforementioned  respondents  on  the 
basis  of  a  settlement  agreement.  On 
April  30. 1985.  the  presiding 
administrative  law  judge  issued  an  ID 
granting  the  joint  motion  to  terminate 
the  respondents. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  Commission 
rules  210.51  and  210.53  (19  CFR  210.51 
and  210.53).  Notice  of  the  ID  was 
published  in  the  Federal  Register  of  May 
8. 1985  (50  FR  19498).  No  petitions  for 
review  of  the  ID  were  filed  nor  were  any 
comments  received  from  Government 
agencies  or  the  public. 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW,  Washington,  D.C.  20436. 
telephone  202-523-0161. 

Issued:  June  12. 1985. 


Federal  Register  /  Vol.  50.  No.  118  /  Wednesday.  June  19.  1985  /  Notices 


25475 


By  ordur  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  85-14773  Filed  6-18-85:  8;45  am] 

BILUNG  CODE  7020-02-M 


(Investigation  No.  337-TA-220] 

Certain  Spring  Retainers  for  Garage 
Door  Hardware;  Initial  Determination 
Terminating  Respondent  on  ttie  Basis 
of  Settlement  Agreement 

agency:  U.S.  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement:  LCB 
Industries. 

SUPPl^MENTARV  INFORMATION:  This 

investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commissions  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  June  11, 1985. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  the  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington.  D.C.  20436, 
telephone  202-523-0161. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  of  all  such  comments  must 
be  filed  with  the  Secretary  to  the 
Commission.  701  E  Street  NW.. 
Washington.  D.C.  20436.  no  later  than  10 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 


granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

Issued:  June  11.  1985. 

By  order  of  the  Commission. 

Kenneth  R.  Mason, 

Secretary. 

|FR  Doc.  85-14771  Filed  6-18-85;  8:45  am| 
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(332-2131 

Ttie  Competitive  Position  of  the  United 
States  and  European  Community  Pork 
in  the  United  States  and  Third  Country 
Markets 

AGENCY:  United  States  International 
Trade  Commission. 

action:  Institution  of  investigation  and 
scheduling  of  public  hearing. 


summary:  The  Commission  has 
instituted  an  investigation  under  section 
332(jj)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1332(g))  for  the  purpose  of  assessing  the 
competitive  position  of  European 
Community  (EC)  pork  in  the  United 
States  and  third  country  markets. 

EFFECTIVE  DATE:  June  5. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  E.  Ludwick.  principal  analyst 
(telephone  202-724-1763).  or  Mr.  David 
Ingersoll,  Chief,  Agriculture,  Fisheries, 
and  Forest  Products  Division  (telephone 
202-724-0068),  U.S.  International  Trade 
Commission.  Washington,  D.C.  20436. 
SUPPLEMENTARY  INFORMATION:  At  the 
request  of  the  United  States  Senate 
Committee  on  Finance,  the  Commission 
has  instituted  investigation  No.  332-213 
under  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332(g)),  for  the  purpose 
of  gathering  and  presenting  information 
on  the  competitive  and  economic  factors 
affecting  the  US.  and  EC  pork  industries 
in  U.S.  and  third  country  markets  and 
these  industries'  competitive  positions  in 
these  markets.  The  products  to  be 
investigated  include  fresh,  chilled,  or 
frozen  pork,  prepared  or  preserved  pork 
and  canned  hams  and  shoulders.  In  its 
report  specifically,  the  Commission  will: 

(1)  Provide  an  overview  of  the  EC 
pork  industry; 

(2)  Describe  the  EC  pork  market  in 
terms  of  production,  imports,  exports 
and  consumption  levels  and  trends; 

(3)  Discuss  the  role  of  EC  exports  in 
the  U.S.  pork  market; 

(4)  Discuss  the  role  of  EC  exports  to 


third  country  markets  upon  U.S.  exports 
to  such  markets; 

(5)  Describe  the  effect  of  tariffs, 
variable  levies,  and  health  and  sanitary 
regulations  on  trade  in  pork  products 
between  the  United  States  and  the  EC. 
and  also  trade  regulations  in  other 
markets,  such  as  japan,  which  may 
affect  EC  export  marketing  strategies: 

(6)  Identify  EC  and  member  country 
assistance  programs  which  are  available 
to  the  swine  growing  and  processing 
industries;  and 

(7)  Discuss  competitive  conditions 
with  respect  of  price,  levels  of 
technology,  and  so-forth. 

Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  beginning 
September  27. 1985,  in  Des  Moines. 
Iowa,  at  a  time  and  place  to  be 
announced.  All  persons  shall  have  the 
right  to  appear  by  counsel  or  in  person, 
to  present  information  and  to  he  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington.  D.C.  20436.  not 
later  than  noon,  September  20, 1985. 

Written  Submissions 

In  lieu  of  or  in  addition  to 
appearances  at  the  public  hearing, 
interested  persons  are  invited  to  submit 
wriiten  statements  concerning  the 
investigation.  Commercial  or  financial 
information  which  a  submitter  desires 
the  Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidfential  Business  Information  "  at 
the  fop.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
persons.  To  be  ensured  of  consideration 
by  the  Commission,  written  statements 
should  be  received  by  the  Commission 
at  the  earliest  practicable  date,  but  not 
later  than  September  20, 1985.  All 
submissions  should  be  addressed  to  the 
Secretary  at  the  Commission's  office  in 
Washington.  D.C. 

Issued:  June  10. 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
|FR  Doc.  85-14770  Filed  6-18-85:  8:45  am) 
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Agency  Form  Submitted  for  0MB 
Review 

agency:  International  Trade 
Commission. 

ACTION:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  use.  Chapter  35).  the 
Commission  has  submitted  a  proposal 
for  the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review. 

Purpose  of  Information  ColleGlion 

The  proposed  information  collection  is 
for  use  by  the  Commission  in  connection 
with  investigation  No.  332-215,  An 
Assessment  of  the  Impact  of  Imports 
under  the  Educational.  Scientific,  and 
Cultural  Materials  Importation  Act  of 
15»fl2.  Pub.  L.  97-446.  on  the  U.S.  Hearing 
Aid  Industry,  instituted  under  the 
authoritv  of  section  332(g)  of  the  Tariff 
.Act  of  1930  (19  U.S.C.  1332|jj)). 

Summary  of  Proposals 

(1)  Number  of  forms  submitted;  three. 

(2)  Title  of  forms:  (1)  Questionnaire  for 
Producers  of  Hearing  Aids.  (2) 
Questionnaire  for  Importers  of  Hearing 
Aids,  and  (3)  Questionnaire  for 
Purchasers  of  Hearing  Aids. 

(3)  Type  of  request:  new. 

(4)  Frequency  ofTlse:  nonrecurring. 

(5)  Description  of  respondents:  U.S. 
producers,  importers,  and  purchasers  of 
hearing  aids. 

(6)  Estimated  number  of  respondents: 
140. 

(7)  Estimated  total  number  of  hours  to 
complete  the  forms:  2.100. 

(8)  Information  obtained  from  the  form 
that  qualifies  as  confidential  business 
information  will  be  so  treated  by  the 
Commission  and  not  disclosed  in  a 
manner  that  would  reveal  the  individual 
operations  of  a  firm. 

Additional  Information  or  Comment 

Copies  of  the  proposed  form  and 
supporting  documents  may  be  obtained 
from  William  Fry.  the  USITC  agency 
clearance  officer  (lei.  no.  202-523-44G3). 
Comments  about  the  proposals  should 
be  directed  to  the  Office  of  Information 
and  Regulatory  Affairs  of  the  Office  of 
Management  and  Budget.  Washington. 
DC.  20503.  Attention:  Ms.  Francine 
Picoult.  Desk  Officer  for  the  U.S. 
International  Trade  Commission  (202- 
395-7231).  If  you  anticipate  commen^ting 
on  a  form  but  find  that  time  to  prepare 
comments  will  prevent  you  from 
submitting  them  promptly  you  should 
advise  OMB  of  your  intent  as  soon  as 
possible.  Copies  of  any  comments 
should  be  provided  to  William  Fry 
(United  States  International  Trade 


Commission.  701  E  Street.  NW.. 
Washington.  D.C.  20436). 

Issued:  June  13. 1983. 

By  ortipr  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

jFRDoc  e5-14'75  Filed  6-1»-85;  8:45  ami 
BILLINO  CODE  7030-02-M 


1332-2151 

Assessment  of  ttie  Impact  of  Imports 
Under  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1982,  Pub.  L.  97-446,  on  the  U.S. 
Hearing  Aid  Industry 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  of  investigation. 

SUMMARY:  Following  receipt,  on  May  29. 
1985.  of  a  letter  from  the  US.  Trade 
Representative  at  the  direction  of  the 
President,  the  Commission  instituted 
investigation  No.  332-215  under  section 
332(g)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1332(g)).  for  the  puqjose  of  assessing  the 
impact  of  imports  under  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1982.  Public  Law  97- 
446,  on  the  U.S.  hearing  aid  industry. 
EFFECTIVE  DATE:  June  11, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Ruben  Molier  or  .Mr.  R.ilph  VVatkins, 
General  Manufactures  Division.  U.S. 
International  Trade  Commission. 
Washington.  DC.  20436.  telephone  202- 
724-1732  or  202-724-0976.  respectively. 
SUPPLEMENTARY  INFORMATION:  The 

Commission  will  investigate  and 
provide  the  President  with  information 
on  conditions  of  competition  between 
imported  and  domestically  produced 
hearing  aids  for  the  purpose  of  assisting 
the  President  in  his  determination  of 
whether  the  duty-free  treatment 
provided  for  conventional  (non-custom) 
hearing  aids  under  item  960.15  of  the 
Tariff  Schedules  of  the  United  States, 
pursuant  to  the  terms  of  section  167(b) 
of  the  Educational.  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1982  (Pub.  L.  97-446;  96  Stat.  2346).  has  a 
significant  adverse  impact  on  a 
domestic  industry  (or  portion  thereof). 
Section  166(a)  of  that  act  authorizes  the 
President  to  narrow  the  scope  of  or 
place  conditions  on  the  duty-free 
treatment  applicable  to  some  of  these 
articles,  including  hearing  aids,  if  such 
treatment  is  not  provided  for  in  the 
Florence  Agreement  or  the  Nairobi 
Protocol  to  that  agreement. 

To  the  extent  practicable,  the 
Commission's  report  will  differentiate 
between  imports  of  conventional 


hearing  aids  fon  non-profit  institutions 
and  hearing  aids  imported  for  regular 
commercial  distribution.  The 
Commission  will  examine  the  U.S.  and 
major  foreign  hearing  aid  industries, 
analyze  the  key  economic  forces  in  the 
U.S.  market,  and  assess  the  factors  of 
competition  in  the  U.S.  market  between 
domestic  and  foreign  products. 

Written  Submissions 

Interested  persons  are  invited  to 
submit  written  statements  concerning 
the  investigation.  Written  statements 
should  be  received  by  July  25. 1985. 
Commercial  or  financial  information 
which  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information  "  at 
the  top.  All  submission  requesting 
confidential  treatment  mustteonform 
with  the  requirements  of  section  201.6  of 
the  Commission  s  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
persons.  All  submissions  should  be 
addressed  to  the  Secretary  at  the 
Commission's  Office  in  Washington. 
DC. 

Issued:  June  14.  VMi. 

By  order  of  the  Commissiun. 
Kenneth  R.  Mason. 
Secretary. 
|FR  Doc.  85-14776  Filed  6-18-85:  8:45  am) 

MLUNO  COOe  7020-02-M 


(Investigation  No.  337-TA-212I 

Certain  Convertible  Rowing 
Exercisers;  Commission  Determination 
Not  To  Review  Initial  Determination 
Joining  Respondents 

AGENCY:  International  Trade 

Commission. 

ACTION:  Nonreview  of  an  initial 

determination  (ID)  joining  three 

respondents  to  the  investigation. 

SUMMARY:  Notice  is  hereby  given  that 

the  Commission  has  determined  not  to 

review  the  administrative  law  judge's 

(ALJ)  ID  to  join  three  parties  as 

respondents  in  th^  above-captioned 

investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Simmons,  Esq.,  Office  of  the 

General  Counsel,  telephone  202-523- 

0483. 

SUPPt^MENTARY  INFORMATION:  On  April 

19.  1985.  compldinant  diver.sified 

Products  Corp  moved  (Motion  212-12)  to 

amend  the  complaint  and  notice  of 
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investigation  by  joining  Weslo 
International,  Inc.,  Taipei,  Taiwan;  Pro- 
X  Ltd.,  Hamilton,  Bermuda;  and  John 
Lee,  Taipei,  Taiwan,  as  respondents.  On 
May  13, 1985.  the  ALJ  issued  an  ID 
granting  the  motion.  A  petition  for 
review  was  filed  by  Pro-X  Ltd.  No 
comments  from  other  Government 
agencies  have  been  received. 

Copies  of  the  ALJ's  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.]  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington,  DC  20436. 
telephone  202-523-0161. 

Issued:  June  12, 1985. 

By  order  of  the  Comtnission. 
Kenneth  R.  Mason, 
Secretary. 
|FR  Doc.  85-14779  Filed  &-1&-85:  8:45  am] 

BILUNG  0006  7020-03-M 


(Investigation  No.  337-TA-1801 

Certain  X-Ray  Image  Intensifier  Tubes; 
Termination  of  Investigation 

agency:  International  Trade 

Commission. 

action:  Termination  of  the  above- 

captioned  investigation. 

summary:  The  Commission  has  granted 
the  complainant's  motion  to  terminate 
the  above-captioned  investigation  of  the 
basis  of  the  parties'  settlement,  which 
consists  of  a  licensing  agreement,  a 
letter  agreement,  and  a  related  side 
letter. 

FOR  FURTHER  INFORMATION  CONTACT! 

P.N.  Smithey.  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-523-0350. 
SUPPLEMENTARY  INFORMATION: 


Background 

The  investigation  was  instituted  to 
determine  whether  there  is  a  violation  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  in  the  importation  or  sale  of 
certain  X-ray  image  intensifier  tubes. 
The  proceedings  were  initiated  on  the 
basis  of  a  complaint  filed  by  Varian 
Associates,  Inc.,  alleging  infringement  of 
two  U.S.  patents  owned  by  Varian.  The 
respondents  are  the  Dutch  corporation 
N.  V.  Philips  Gloeilampenfabrieken  and 
the  related  U.S.  companies  North 
American  Philips  Corp.  and  Philips 
Medical  Systems,  Inc.  (See  49  FR  4046 
(Feb.  1, 1984),  as  corrected  at  49  FR  6416 
(Feb.  21, 1984)  and  49  FR  11897  (Mar.  28. 
1984).) 

On  January  23, 1985,  complainant 
Varian  filed  Motion  No.  180-6"C"  for 


termination  of  the  investigation  on  the 
basis  of  a  patent  hcensing  agreement,  a 
letter  agreement,  and  a  related  side 
letter,  which  collectively  settled  the 
parties'  dispute.  Although  the  motion 
was  unopposed,  the  investigation  was 
extended  as  a  result  of  the  parties' 
dispute  concerning  the  confidentiality  of 
the  settlement  and  the  application  of 
Commission  rule  S  210.51(b)(1),  which 
requires  the  submission  of  public 
inspection  copies  of  agreements 
providing  the  basis  for  a  motion  to 
terminate.  See  19  CFR  210.51(b)(1),  as 
amended  at  49  FR  46123  (Nov.  23, 1984); 
50  FR  6075  (Feb.  13, 1985);  50  FR  10326 
(Mar.  14, 1985);  and  50  FR  16172  (Apr.  24. 
1985).  The  dispute  was  resolved  by  the 
Commission  Action  and  Order  of  April 
19, 1985.  See  also  50  FR  16172  (Apr.  24, 
1985). 

A  notice  soliciting  public  comment  on 
the  proposed  termination  was  published 
in  the  Federal  Register  of  April  24, 1985 
(50  FR  16172).  In  addition,  public 
inspection  copies  of  the  motion  for 
termination,  the  licensing  agreement,  the 
letter  agreement,  and  the  related  side 
letter  were  served  on  other  Federal 
agencies  for  comment.  No  comments 
were  received,  either  from  the  public  or 
other  agencies. 

Upon  review  of  the  motion  for 
termination,  the  parlies'  settlement,  and 
the  responses  to  the  motion,  the 
Commission  determined  that  (1)  the 
motion  met  the  requirements  of  the 
Commission's  rule;  (2)  there  was  no 
indication  that  terminating  the 
investigation  on  the  basis  of  the  parties' 
settlement  would  have  an  adverse 
impact  on  the  public;  and  (3)  the  motion 
for  termination  should  be  granted. 

Public  Inspection 

The  Commission's  Action  and  Order, 
the  motion  for  termination,  and 
nonconfidential  copies  of  the  parties' 
licensing  agreement,  letter  agreement, 
the  related  side  letter,  and  all  other 
nonconfidential  documents  on  the 
record  of  the  investigation  are  available 
for  inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  Docket  Section, 
U.S.  International  Trade  Commission, 
701  E  Street  NW..  Washington,  DC 
20436,  telephone  202-523-0471. 

Issued:  June  13, 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 

|FR  Doc.  85-14778  Filed  6-18-85:  8:45  am] 
BILUNG  CODE  7020-02-M 


(Investioation  No.  701-TA-250 
(Preliminary)] 

Converted  Paper-Related  School  and 
Office  Supplies  From  Mexico 

ACENCY:  International  Trade 
Commission. 

action:  Termination  of  preliminary 
countervailing  duty  investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Gates  (202-532-0369),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  Washington,  DC  20436. 

SUPPLEMENTARY  INFORMATION:  On  May 
14, 1985,  the  Department  of  Commerce 
(Commerce)  published  in  the  Federal 
Register  (50  FR  20117),  a  notice 
instituting  a  countervailing  duty 
investigation  on  converted  paper-related 
school  and  office  supplies  from  Mexico. 
Accordingly,  effective  May  14, 1985,  the 
Commission  instituted  countervailing 
duty  investigation  No.  701-TA-250 
(PreUminary),  converted  paper-related 
school  and  office  supplies  from  Mexico. 
The  purpose  of  the  Commission's   • 
investigation  was  to  determine  whether 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury  or  the  establishment  of 
an  industry  is  materially  retarded  by 
reason  of  imports  allegedly  subsidized 
by  the  Government  of  Mexico  of 
converted  paper-related  school  and 
office  supplies,  provided  for  in  items 
256.56,  256.58,  and  256.90  of  the  Tariff 
Schedules  of  the  United  States  (TSUS). 

On  May  17. 1985,  the  Commission  and 
Commerce  each  received  a  letter  from 
counsel  on  behalf  of  the  petitioners 
withdrawing  the  petition  and  requesting 
that  the  investigation  be  terminated 
without  prejudice  to  the  right  to  refile  at 
a  future  date.  On  June  7, 1985, 
Commerce  published  in  the  Federal 
Register  (50  FR  24012),  a  notice 
terminating  its  countervailing  duty 
investigation.  As  a  result,  pursuant  to  its 
authority  under  section  704(a)  of  the 
Tariff  Act  of  1930,  (19  U.S.C.  1671c),  the 
Commission's  countervailing  duty 
investigation  (No.  701-TA-250 
(Preliminary)),  converted  paper-related 
school  and  office  supplies  from  Mexico, 
is  also  hereby  terminated. 

Issued:  June  12, 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  85-14772  Filed  6-18-85:  8:45  am] 
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I  Investigation  No.  701-TA-235  (Final)  | 

Iron  Ore  Pellets  From  Brazil; 
Suspension  of  Final  Countervailing 
Duty  Investigation 

agency:  international  Trade 

Commission. 

ACTION:  Suspension  of  final 

counter\'aiIing  duty  investigation. 

summary:  Effective  |une  10. 1985.  the 
I'nited  States  Department  of  Commerce 
suspended  its  countervailing  duty 
investigation  involving  iron  ore  pellets 
from  Brazil  (50  PR  24265).  The  basis  for 
the  suspension  is  an  agreement  to 
renounce  all  benefits  provided  by  the 
Government  of  Brazil  which  the 
Department  of  Commerce  finds  to 
constitute  subsidies  on  exports  of  iron 
ore  pellets  to  the  United  States. 
Accordingly,  the  United  Slates 
International  Trade  Commission  hereby 
gives  notice  of  the  suspension  of  its 
countervailing  duty  investigation  No. 
701-TA-235  (Final)  involving  imports 
from  Brazil  of  iron  ore  pellets,  provided 
for  in  item  601.24  of  the  Tariff  Schedules 
of  the  United  States. 
EFFECTIVE  DATE:  June  14. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Cynthid  Wilson  (202-52:M)291).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  ' 

This  notice  is  published  pursuant  to 
§  207.40  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  207.40). 

Issued:  |une  14. 1985. 
By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secnttary: 

\Vn  Dnc.  85-11777  Filed  6-18-e.S:  8  45  am] 

BtLUMG  COOC  702O-<»-« 

I  Investigation  No.  731-TA-269 
(Preliminary)! 

Nylon  Impression  Fabric  From  Japan; 
Institution  of  Preliminary  Antidumping 
Investigation 

agency:  International  Trade 

Commission. 

action:  Institution  of  a  preliminary 

antidumping  investigation  and 

scheduling  of  a  conference  to  be  held  in 

connection  with  the  investigation. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
269  (Preliminary)  under  section  733(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  Stales  is  materially 


injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materiallj^  retarded,  by  reason  of 
imports  from  Japan  of  nylon  impression 
fabric,  provided  for  in  items  347.60  and 
338.50  of  the  Tariff  Schedules  of  the 
United  States,  which  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  As  provided  in  section  733(a],  the 
Commission  must  complete  preliminary 
antidumping  investigation  in  45  days,  or 
in  this  case  by  July  25. 1985. 

For  further  information  concerning  the 
conduct  of  this  investigation  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure.  Part  207.  Subpart  A  and  B  (19 
ere  Part  207).  and  Part  201.  Subparts  A 
through  E  (19  CFR  Part  201.  as  amended 
by  49  FR  32569.  Aug.  15. 1984). 
EFFECTIVE  DATE:  June  11. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Valerie  Newkirk  (202-523-0165).  Office 
of  Investigations.  U.S.  International 
Trade  Commission.  701  E  Street  NVV.. 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  our  TDD 
terminal  on  (202)  724-0002. 
SUPPtfMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
in  response  to  a  petition  filed  on  June  10. 
1985.  by  counsel  on  behalf  of  Bomont 
Industries.  NJ.  and  Burlington  Industries. 
Inc..  NC. 

Participation  in  the  Investigation 

Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11).  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  S  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)). 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  S  201.16(c)  of  the  rules 
(19  CFR  201.16(c),  as  amended  by  49  FR 
32569.  Aug.  15. 1984),  each  document 


filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  the 
service  list),  and  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Conference 

The  Director  of  Operations  of  the 
Commission  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
9:30  a.m.  on  July  2. 1985  at  the  U.S. 
International  Trade  Commission 
Building.  701  E  Street  NW.,  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Valerie 
Newkirk  (202-523-0165)  not  later  than 
June  28. 1985.  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in  this 
investigation  and  parties  in  opposition 
to  the  impostion  of  such  duties  will  each 
be  roliecliveiy  allocated  one  hour  within 
which  to  make  an  oral  presentation  at 
the  conference. 

Written  Submissions 

Any  person  may  submit  to  the 
Commission  on  or  before  July  5, 1985.  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation,  as  provided  in  section 
207.15  of  the  Commissions  rules  (19  CFR 
207.15).  A  signed  original  and  fourteen 
(14)  copies  of  eadi  submission  must  be 
filed  with  the  Secretary  to  the 
Commission  in  accordance  with  §  201.8 
of  the  rules  (19  CFR  201.8.  as  amended 
by  49  FR  32569,  Aug.  15.  1984).  All 
written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6,  as 
amended  by  49  FR  32569,  Aug.  15. 1984). 

Authority 

This  investigation  is  being  conducted 
under  authority  of  the  Tariff  Act  of  1930. 
title  VII.  This  notice  is  published 
pursuant  to  §  207.12  of  the  Commission's 
rules  (19  CFR  207.12). 

Issued:  June  13. 1985. 
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By  order  of  the  Commissioa. 
Konneth  R.  Mason.  c> 

Secretary. 
|FR  Doc.  85-14774  Filed  6-18-85,  8:45  am) 

BILLING  CODE  7030-02-M 

Provision  of  Services  for  the  Hearing- 
Impaired 

agency:  International  Trade 
Commission. 

action:  Notice. 

summary:  Hearing-impaired  persons  , 
Wishing  to  contact  the  United  States 
International  Trade  Commission  are 
advised  that  a  TDD  terminal  has  been 
installed  in  the  Office  of  the  Secretary. 
Contact  can  be  made  by  calling  (202) 
724-0002. 

EFFECTIVE  DATE:  June  19,  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Mason.  Secretary  (523-0161) 
or  Terry  P.  McGowan.  Director  of 
Personnel  (523-0182). 

Issued:  June  13. 1904. 

By  order  of  the  corlmission. 
Kenneth  R.  Mason, 
Secretary. 
|FR  Doc.  85-14781  Filed  6-18-85.  8  45  am] 

BILLING  CODE  7020-02-M 


envelope  containing  the  offer:  "Rail 
Section.  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 
James  H.  Bayne. 
Secretary. 
[FR  Doc.  85-14864  Filed  6-18-85;  8:45  am] 

BILLING  CODE  7035-01-M 


INTERSTATE  COMMERCE 
COMMISSiON 

[Docket  No.  A 3-6  (3ub-242)l 

Burlington  Northern  Railroad  Co.; 
Abandonment  in  King  County,  WA.; 
Notice  of  Findings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
the  Burlington  Northern  Railroad 
Company  to  abondon  its  4.88-mile  line 
of  railroad  between  Woodinville 
(.Tiilepost  21.00)  and  Kenmore  (milepost 
19.12)  in  King  County.  VVA. 

A  certi.f'icale  will  be  issued 
authorizing  this  abandonment  unless 
within  I'-i  days  after  this  publication  the 
ComniLssicn  also  finds  that:  (1)  A 
financially  responBible  person  has 
offered  assistance  (through  subsidary  or 
purchase)  to  enable  the  rail  service  to  be 
continued:  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  corner  of  the 


Drug  Enforcement  Administration. 
United  States  Department  of  Justice, 
1405  I  Street  NW.,  Washington.  D.C. 
20537.  Attention:  DEA  Federal  Register 
Representative  (Room  1112).  and  must 
be  filed  no  later  than  July  19. 1985.) 

Dated:  May  31. 1985. 
Gene  R.  Ha:slip. 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  85-14724  Filed  6-18-85:  8:45  am) 

BILLING  CODE  4410-OS-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Mallinckrodt,  Inc.;  Notice 
of  Application 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  January  14. 1985. 
Mallinckrodt,  Inc.,  Department  C.B.. 
Mallinckrodt  and  Second  Streets,  St. 
Louis.  Missouri  63147,  made  application 
to  the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Sctie* 


Cocaine  (9041) . 


Codeine  (9050)  " 

n 
II 
II 

N 

II 

H 
H 
N 
II 

n 


Diprenorpnine  (9058).. 
Elorphine  nydrochkxide  (90S9).. 

Dihydrocodeine  (9120) _ 

Oxycodone  (9143) _ 

Hydromofphooe  (9150) 

DiphenOKyiate  (9170)  

Hyorocodone  (9193) 

Levorphanol  (9220) 

Methaoona  (S250) . 


Melfiadone-lnlefmediat9.         4.cyano-2d>mettiyla- 
riir>o-4.4<liphenyl  butane  (9254).  I 

OflKiroplropcxvphene  (9273) * 

Morphine  (9300) -.  * 

Thebame  (9333) •-—|  " 

Nalmalene  (934 1 ) ~ I  " 

Opium  exiracts  (9610) " 

Opium  fluid  exiracts  (9620) |  W 

Tincture  of  opium  i9630) H 

PoiwJered  op.um  (9639) — " 

Granulated  opium  (9640) _ * 

Oxymoip'ione  (9652) — " 

Norcxymorphone  (8668) " 

Fenlanyl  (9801) " 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances, 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 


Importation  of  Controlled  Substances; 
Mallinckrodt,  Inc.;  Notice  of 
Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substance  Import  and  Export 
Act  (21  U.S.C.  958(h)).  the  Attorney 
General  shall,  prior  to  issuing  a 
registration  under  this  section  to  a  bulk 
manufacturer  of  a  controlled  substance 
in  Schedule  I  or  II.  and  prior  to  issuing  a 
regulation  under  section  1002(a) 
authorizing  the  importation  of  such  a 
substance,  provide  manufacturers 
holding  registrations  for  the  bulk 
manufacture  of  the  substance  an 
opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  January  14, 1985. 
Mallinckrodt,  Inc.  Department  C.B.. 
Mallinckrodt  and  Second  Streets,  St. 
Louis.  Missouri  63147,  made  application 
to  the  Drug  Enforcement  Administration 
to  be  registered  as  an  importer  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Drug 


Sched- 
ule 


Paw  opium  (9600)  

Opium  plant  Form  (96;0) 

Concemrale  of  Poppy  Straw  (9670) 


As  to  the  basic  classes  of  controlled 
substances  listed  above  for  which 
application  for  registration  has  been 
made,  any  other  applicant  therefor,  and 
any  existing  bulk  manufacturer 
registered  therefor,  may  file  written 
comments  on  or  objections  to  the 
issuance  of  such  registration  and  may. 
at  the  same  time,  file  a  written  request 
for  a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in  such 
form  as  prescribed  by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
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Drug  Enforcement  Administration, 
United  States  Department  of  Justice. 
1405  I  Street.  NW..  Washington.  DC. 
20537.  Attention:  DEA  Federal  Register 
Representative  (Room  1112).  and  must 
be  filed  no  later  than  July  19. 1985. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 
1311.42(b).  (c).  (d).  (e)  and  (f).  As  noted 
in  a  previous  notice  at  40  P'R  43745-46 
(September  23. 1975).  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator  of  the  Drug  Enforcement 
Administration  that  the  requirements  for 
such  registration  pursuant  to  21  U.S.C. 
958(a).  21  use.  823(a).  and  21  CFR 
1311.42  (a),  (b).  (c).  (d).  (e)  and  (f)  are 
satisfied. 

Dated.  June  10. 1985. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drvg  Enforcement 

Administration. 

|FR  Doc.  85-14^25  Filed  6-18-85:  8.45  am) 

MLUNG  COOC  4410-09-M 


NUCLEAR  REGULATORY 
COMMISSION 

Bi-Weekly  Notice;  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

I.  Background 

Pursuant  to  Public  Law  (Pub.  L.)  97- 
415.  the  Nuclear  Regulatory  Commission 
(the  Commission)  is  publishing  this 
regular  bi-weekly  notice.  Pub.  L.  97-415 
revised  section  189  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  to 
require  the  Commission  to  publish 
notice  of  any  amendments  issued,  or 
proposed  to  be  issued,  under  a  new 
provision  of  section  189  of  the  Act.  This 
provision  grants  the  Commission  the 
authority  to  issue  and  make  immediately 
effective  any  amendment  to  an 
operating  license  upon  a  determination 
by  the  Commission  that  such 
amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  bi-weekly  notice  includes  all 
amendments  issued,  or  proposed  to  be 
issued,  since  the  date  of  publication  of 
the  last  bi-Weekly  notice  which  was 
published  on  June  4, 1985  (50  FR  23543) 
through  June  10. 1985. 


NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACIUTY  OPERATING  LICENSE  AND 
PROPOSED  NO  SIGNIFICANT 
HAZARDS  CONSIDERATION 
DETER.MINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibiHty  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or(3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC.  20555,  Attention: 
Docketing  and  Servicing  Branch. 

By  July  19. 1985.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings  "  in  10  CFR  Part  2.  If  a 
request  for  a  hof-ring  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 


how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  foth  with  reasonable 
specificity.  Contentions  shall  be  limited 
to  matters  within  the  scope  of  the 
amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
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would  lake  place  bef9re  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  unitl  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action.,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  htaring  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commissions  Public 
Document  Room,  1717  H  Street,  N.W.. 
Washington.  D.C,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  (Branch  Chief):  petitioner's 
name  and  telephone  number;  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555.  and  to  the  attorney  for  the  . 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-(v)  and 
2.714(d). 
For  further  details  with  respect  to  this 

action,  see  the  application  for 


amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  N.W.. 
Washington.  D.C,  and  ai  the  local 
public  document  room  for  the  particular 
facility  involved. 

Arkansas  Power  and  Light  Company. 
Docket  No.  50-313,  Arkansas  Nuclear 
One.  Unit  No.  1,  Pope  County.  Arkansas 

Date  of  amendment  request:  March  20, 
1985. 

Description  of  amendment  request: 
The  amendment  would  delete  the 
Appendix  "B"  Technical  Specifications 
(TSs)  from  the  license  in  their  entirety. 
All  current  Appendix  "B"  TSs  except  TS 
3.5  relate  directly  to  the  Radiological 
Effluent  Technical  Specifications  (RETS) 
which  are  now  contained  in  the 
Appendix  "A"  TSs.  Section  3.5.  Land 
Management,  is  a  descriptive  section 
discussing  the  condition  of  the  plant 
site,  right-of-ways,  and  landscaping  in 
the  area  of  the  plant  buildings.  "The 
Commission's  letter  to  the  licensee 
dated  December  14. 1984,  issuing 
Amendment  No.  88  to  the  license  states, 
in  part,  "The  amendment(s)  revise  the 
TS  to  incorporate  the  requirements  of 
Appendix  I  of  10  CFR  50  as  the 
Radiological  Effluent  Technical 
Specifications."  It  also  states  that  this 
amendment  does  not  complete  the 
staffs  action  in  that  "you  have  yet  to 
request  deletion  of  the  existing  RETS 
from  the  Appendix  "B"  TS." 

All  parts  of  Sections  1.0,  2.0,  3.0  and 
4.0,  except  3.5,  Land  Management,  of  the 
current  Appendix  "B"  TSs  are  part  of 
the  "existing  RETS"  referred  to  in  the 
Commission's  December  14, 1984.  letter. 
All  parts  of  Secton  5.0  deal  with 
Administrative  Controls  on  Appendix 
"B".  and  since  all  TSs  except  TS  3.5  of 
Appendix  "B"  are  related  solely  to 
RETS,  Settion  5.0  is  also  solely  RETS 
related. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870)  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations. 

The  proposed  changes  relating  to 
Sections  1.0,  2.0,  3.0,  4.0,  and  5.0  of  the 
current  Appendix  "B"  TSs  except  for 
Section  3.5,  Land  Management, 
discussed  above  are  most  like  example 
(i)  which  constitutes  a  purely 
administrative  change  to  the  TSs:  for 
example,  a  change  to  achieve 
consistency  throughout  the  TSs.  Since 
the  RETS  incorporated  into  Appendix 
"A"  of  the  license  by  Amendment  88 
meet  the  intent  to  the  Commission's 


guidance  for  RETS  in  toto,  all 
radiological  sections  of  Appendix  "B" 
are  superseded  and  can  be  delete.  The 
Commission's  staff,  therefore,  proposes 
that  these  portions  of  the  application  do 
not  involve  a  significant  hazards 
consideration. 

For  the  proposed  deletion  of  Section 
3.5.  Land  Management,  the  three  factors 
discussed  in  10  CFR  50.92  are  discussed 
as  follows:  Section  3.5  relates  only  to 
environmental  matters  and  does  not 
relate  to  margins  of  safety  of  the  plant, 
the  consequences  or  probability  of 
accidents  previously  evaluated,  or  the 
possibility  of  creating  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  Therefore,  the  proposed 
change  would  not  (1)  increase  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accideal  prevously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 
Therefore,  the  Commission's  staff 
proposes  to  determine  that  this  portion 
of  the  application  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Bishop,  Liberman,  Cook, 
Purcell  &  Reynolds,  1200  Seventeenth 
Street,  N.W.,  Suite  700,  Washington.  DC 
20036. 

NRC  Branch  Chief:  John  F.  Stolz. 

Baltimore  Gas  and  Electric  Company. 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendment  request:  May  10. 
1985  as  supplemented  by  letter  dated 
May  31. 1985. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Unit  1  and  Unit  2  Technical 
Specifications  (TS)  to  reflect  alternate 
qualifications  for  the  shift  technical 
advisor  (STA)  as  described  in  TS  6.2.2, 
"Facility  Staff." 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  At 
the  present  time,  TS  6.2.2  in  part, 
requires  the  STA  to  have  a  senior 
operators  license  (SOL).  Because  of 
recent  personnel  attrition  at  Calvert 
Cliffs,  the  licensee  has  requested  that  TS 
6.2.2  be  modified  to  allow  alternate 
qualifications  for  the  STA  to  allow 
flexibility  in  filling  this  position.  The 
licensee  has  proposed  to  adopt  proposed 
alternate  STA  requirements  that 
conform  to  NRC  requirements  as 
specified  in  NUREG-0737,  "Clarification 
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of  TMI  Action  Plan  Requiirmenls". 
November  1980.  Specifically,  the 
proposed  change  to  TS  6.2.2  stales  that. 
■'.  .  .  the  SOL/STA  may  be  replaced  by 
an  individual  with  the  following 
minimum  qualifications:  a  bachelor's 
degree  or  equivalent  in  a  scientific  or 
engineering  discipline  with  specific 
training  in  plant  design,  and  response 
and  analysis  of  the  plan|  for  transients 
and  accidents."  In  addition,  the  portion 
of  the  TS  which  specifies  STA 
requirements  would  be  reorganized  to 
facilitate  compliance.  This  change 
provides  an  equivalent  qualification 
criteria  as  an  alternative  to  the  existing 
requirement  in  the  TS.  The  existing 
requirement  will  remain  as  one  of  two 
qualification  options. 

Since  the  proposed  changes  to  TS  6.2.2 
do  not  affect  plcint  design,  operation,  or 
safety  analyses,  and  since  the  proposed 
TS  conform*  to  the  NRC  position  on 
STA  qualification,  the  proposed  changes 
do  not  reduce  any  safety  margins,  do  not 
increase  the  probability  or 
consequences  of  any  accidents 
previously  analyzed  or  create  the 
possibility  of  a  new  or  different  type  of 
accident.  Accordingly,  the  Commission 
propose^  to  determine  that  the  proposed 
changes  to  TS  6.2.2.  which  incorporate 
alternate  STA  requirements,  involve  no 
signiHcant  hazards  considerations. 

Loco!  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland. 

Attorney  for  licensee:  George  F. 
Trowbridge,  Esq.,  Shaw.  Pittman,  Potts 
and  Trowbridge.  1800  M.  Street.  N.W., 
Washington.  DC.  20036. 

NRC  Branch  Chief:  Edward  J.  Butcher, 
Acting. 

Baltimore  Gas  and  Electric  Company, 
Docket  No.  50-318,  Calvert  Cliffs 
Nuclear  Power  Plant,  Unit  No.  2.  Calvert 
County.  Maryland 

Date  of  applications  for  amendment: 
February  26. 1985  and  April  10, 1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Unit  2  Technical  Specifications  (TS) 
to  reflect  (I)  analyses  performed  in 
support  df  Unit  1  Cycle  8  operation 
which  is  also  applicable  to  Unit  2  which 
would  allow  more  flexible  limits  for  high 
pressure  safety  injection  system  flow, 
and  (2)  an  increase  from  24  hours  to  7 
days  for  the  time  period  within  which  a 
scram  test  must  be  performed  prior  to 
reducing  the  shutdown  margin  below 
specified  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  March  27, 1985.  the  NRC  published 
in  Federal  Register  (50  FR  12132.  P12136) 
a  proposed  determination  of  no 
signiHcant  hazards  considerations 


concerning  Calvert  Cliffs  Unit  1.  Cycle  8 
operation.  The  proposed  determination 
was  based  upon  information  contained 
in  the  licensees  applications  for  license 
amendments  dated  December  31, 1984 
and  February  22. 1985.  By  application  for 
license  amendment  dated  April  10, 1985, 
the  licensee  indicated  that  certain 
aspects  of  the  Unit  1  Cycle  8  analysis 
are  also  applicable  to  present  Unit  2. 
Cycle  6,  operation.  This  applicable 
portion  of  the  analysis  would  support  a 
change  to  the  Unit  2  TS  to  allow  more 
flexible  limits  on  demonstrated  high 
pressure  safety  injection  (UPSI)  flow. 
These  same  changes  were  requested  for 
Unit  1  in  the  licensee's  application  dated 
February  22, 1985. 

In  establishing  an  acceptable  level  of 
HPSI  flow,  the  determining  accident  is 
the  small-break  loss  of  coolant  accident 
(LOCA).  For  the  existing  HPSI  flow 
scheme  (170±5  gpm  to  each  injection 
leg),  the  small-break  LOCA  peak  clad 
temperature  is  calculated  to  be  1877  °F. 
For  the  proposed  HPSI  flow  scheme  (470 
gpm  for  the  sum  of  the  three  lowest  flow 
injection  legs)  the  peak  clad  temperature 
increases  to  1940  "F.  The  small-break 
LOCA  peak  clad  temperature  thus 
increases  as  a  result  of  the  proposed 
HPSI  flow  scheme.  The  limit  on  peak 
clad  temperature  during  a  LOCA  is 
specified  in  10  CFR  50.46(b)(l}  as  2200  "F 
and  therefore  we  conclude  that  the 
revised  LOCA  calculation  is  acceptable 
with  regard  to  peak  clad  temperature. 

On  April  6. 1983,  the  NRC  published 
guidance  in  the  Federal  Register  (48  FR 
14870)  concerning  examples  of 
amendments  that  are  not  likely  to 
involve  significant  hazards 
considerations.  One  such  example 
involves  "a  change  which  either  may 
result  in  some  increase  to  the 
probability  or  consequences  of  a 
previously-analyzed  accident  or  may 
reduce  in  some  way  a  safety  margin,  but 
where  the  results  of  the  change  are 
clearly  within  all  acceptable  criteria 

In  this  case,  the  safety  margin 
concerning  post-LOCA  peak  clad 
temperature  is  reduced  but  this 
temperature  is  still  within  the 
acceptable  criterion  of  of  2200  'F. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  proposed  changes 
to  the  Unit  2  TS.  to  allow  more  flexible 
limits  of  HPSI  flow,  involve  no 
significant  hazards  considerations. 

The  licensee  has  also  proposed  a 
change  to  TS  4.10.1.2  "Shutdown 
Margin"  to  allow  an  increase  from  24 
hours  to  7  days  for  the  time  period 
within  which  a  scram  test  must  be 
performed  prior  to  reducing  the 
shutdown  margin  below  specified  limits 


during  preoperational  testing  at  5% 
power  or  less. 

The  purpose  of  TS  4.10.1.2  is  to  assure 
the  reliability  of  the  reactor  control  rod 
insertion  capability  (reactor  trip 
verification)  prior  to  reducing  the 
shutdown  margin  below  specified  levels 
during  preoperational  testing  or  when 
the  plant  is  operating  at  5%  power  or 
less.  This  reduction  in  shutdown  marifin 
is  required  to  perform  special  tests  that 
are  normally  performed  following  a 
refueling  outage  at  power  levels  less 
than  or  equal  to  5%  power  (MODE  2).  At 
the  present  time.  TS  4.10.1.2  requires  a 
reactor  trip  verification  within  24  hours 
prior  to  reducting  the  shutdown  margin 
below  specified  levels.  The  licensee  has 
requested  that  the  reactor  trip 
verification  be  performed  within  7  days 
in  order  to  achieve  a  more  expeditious 
.  startup  following  a  refueling  outage. 

In  Chapter  14  of  the  Calvert  Cliffs 
FS.AR.  the  licensee  has  considered  all 
potential  accidents  where  control  rods 
(CEAs)  fail  to  insert.  The  only  accidents 
impacted  by  a  stuck  CEA  are  those  that 
may  result  in  positive  reactivity  addition 
after  a  reactor  trip  (i.e..  an  overcooling 
event)  and  thus  no  new  types  of 
accidents  will  be  created  by  the 
proposed  change.  Based  on  probabilistic 
risk  assessment  analyses  performed  by 
the  licensee,  the  probability  of  an 
overcooling  event  with  a  stuck  CEA 
increases  insignificantly  (1.1  x  10"'  to 
4.8x10"^).  when  the  requirement  for  trip 
verification  is  increased  from  24  hours 
to  7  days  during  low  power  testing. 
Finally,  since  no  system  modifications, 
operaiing  modes,  or  safety  system 
setpoints  have  been  changed,  the 
consequences  of  previously  analyzed 
accidents  will  not  be  increased  and  no 
reduction  in  a  margin  of  safety  will 
result  from  the  proposed  TS  change. 

Based  upon  the  above,  the 
Commission  proposes  to  determine  that 
the  proposed  changes  to  TS  4.10.1.2 
involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland. 

Attorney  for  licensee:  George  F. 
Trowbridge,  Esq..  Shaw,  Pittman,  Potts 
and  Trowbridge.  1800  M  Street.  N.W.. 
Washington.  D.C.  20036. 

NRC  Branch  Chief:  James  R.  Miller. 

Carolina  Power  ft  Light  Company, 
Docket  No.  50-325,  Brunswick  Steam 
Electric  Plant,  Unit  1,  Brunswick  County, 
North  Carolina 

Date  of  application  for  amendment: 
April  26, 1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
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the  Technical  Specifications  (TS)  to 
incorporate  revised  minimum  critical 
power  ratio  (MCPR)  values,  revised 
maximum  average  planar  linear  heat 
jjeneration  rate  (MAPLHGR)  value  for 
the  nrw  BP8DRB299  fuel  type,  additional 
MAPLHGR  values  for  fuel  types 
P8DRB28ri.  P8DKB205H  and  P8DRB299. 
and  the  deletion  of  references  to  the  old 
8x8  fuel  type  which  has  been  removed 
from  the  core.  The  "new"  fuel  is 
different  from  the  old  in  one  respect; 
that  is.  the  zircalloy-2  fuel  cladding  has 
ii  layer  of  zirconium  metallurgically 
bonded  to  the  inside  surface.  This 
provides  a  remedy  to  pellet  clad 
interaction  w  ithout  affecting  the 
neutronic  aspects  of  the  fuel.  Therefore, 
the  new  fuel  is  not  lignificantly  different 
from  the  old  fuel. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  its 
standards  set  forth  in  10  CFR  50.92  for 
no  significant  hazards  consideration  by 
providing  certain  examples  published  in 
the  Federal  Register  on  April  6, 1983  (48 
FR  14870).  One  of  the  examples  of  an 
amendment  likely  to  involve  no 
significant  hazards  consideration  is  (iii) 
a  change  resulting  from  a  nuclear 
reactor  core  reloading,  if  no  fuel 
assemblies  significantly  differ  from 
those  found  previously  acceptable  to  the 
NRC  for  a  previous  core  at  the  facility. 
We  have  reviewed  this  request  and 
determined  that  the  proposed  changes 
fall  within  the  criteria  of  example  (iii). 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  a  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  such,  the  proposed 
amendment  involves  no  significant 
hazards  consideration.  Therefore,  the 
staff  proposes  to  determine  that  this 
proposed  amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Soutport,  Brunswick  County 
Library.  109  W.  Moore  Street.  Southport. 
North  Carolina  28461. 

Attorney  for  licensee:  George  F. 
Trowbridge,  Esquire,  Show  Pittman, 
Potts  and  Trowbridge,  1800  M  Street. 
N.W,  Washington.  D.C.  20036. 

A'flC  Branch  Chief:  Domenic  B. 
Vassallo. 


Carolina  Power  &  Light  Company. 
Docket  No.  50-325.  Brunswick  Steam 
Electric  Plant.  Unit  1.  Brunswick  County. 
North  Carolina 

Date  of  application  for  amendment: 
April  30. 1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Technical  Specifications  (TS)  to 
revise  TS  Table  3.6.3.-1  to  reflect 
modifications  being  made  during  the 
upcoming  refueling  outage  to  provide  a 
dedicated  pu'-ge  system  for  post- 
accident  combustible  gas  control  which 
meets  the  requirements  of  NUREG-0737 
Item  n.E.4.1. 

The  staff  position  in  regard  to  Item 
II.E.4.1  was  that  plants  using  external 
recombiners  or  purge  systems  for  post- 
accident  combustible  gas  control  of  the 
containment  atmosphere  should  provide 
containment  penetration  systems  for 
external  recombiner  or  purge  systems 
that  are  dedicated  to  that  service  only, 
that  meet  the  redundancy  and  single- 
failure  requirements  of  General  only, 
that  meet  the  redundancy  and  single- 
failure  requirements  of  General  Design 
Criteria  54  and  56  of  Appendix  A  to  10 
CFR  50,  and  that  are  sized  to  satisfy  the 
flow  requirements  of  the  recombiner  or 
purge  system. 

The  procedures  for  the  use  of 
combustible  gas  control  systems 
following  an  accident  that  results  in  a 
degraded  core  and  release  of 
radioactivity  to  the  containment  must  be 
reviewed  and  revised,  if  necessary. 

The  modifications  being  performed  on 
the  Brunswick  Unit  1  containment 
atmospheric  dilution  (CAD)  system  will 
provide  a  dual  dedicated  single  active 
failure  proof  supply  of  nitrogen  for  use 
in  post-accident  conditions.  Currently, 
nitrogen  is  transported  from  the  storage 
tank  into  the  reactor  building  by  a  1-inch 
line.  Once  inside  the  reactor  building. 
the  1-inch  line  ties  into  a  20-inch  inerting 
line.  Supply  of  nitrogen  through  this  line 
into  the  containment  is  currently 
contingent  on  operation  of  large  air 
operated  isolation  valves.  The 
scheduled  modification  reroutes  both 
the  inerting  and  exhaust  lines  of  the 
CAD  system,  thereby  providing  post- 
accident  purging  capability  independent 
of  these  large  air  operated  isolation 
valves.  The  20-inch  inerting  and  exhaust 
lines  will  still  be  used  under  normal 
startup  and  makeup  conditions.  As  a 
result  of  the  modification,  the 
suppression  chamber  and  drywell 
makeup  CAD  inlet  valves  (CAC-V47 
and  CAC-V48)  are  being  deleted  from 
TS  Table  3.6.3-1.  In  addition,  seven  new 
primary  containment  isolation  valves 
are  being  added  to  TS  Table  3.6.3.-1. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  revision  reflects  the 
installation  of  a  dedicated  purge  system 
for  post-accident  combustible  gas 
control.  This  system  will  meet  the 
requirements  of  NUREG-0737,  Item 
ll.E.4.1.  The  bypassing  of  the  two  large 
air  operated  valves  by  two  separate 
one-inch  nitrogeh  lines  provides  a  more 
reliable  source  of  nitrogen  for  both 
normal  and  post-accident 
conditions.The  replacement  valves  are 
in  redundant  pairs  in  parallel.  Therefore 
there  would  be  a  decrease  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  There 
would  not  be  a  new  or  different  kind  of 
accident,  nor  a  reduction  in  a  margin  of 
safety  since  the  nitrogen  is  more  reliably 
available,  not  less.  Based  on  the  above 
the  staff  finds  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possiblility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  Thus,  CP&L  has 
determined  that  the  proposed  license 
amendment  involves  no  significant 
hazards  consideration. 
Therefore,  the  staff  proposes  to 
•  determine  that  this  action  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Southport,  Brunswick  County 
Library,  109  W.  Moore  Street,  Southport, 
North  Carolina  28461. 

Attorney  for  licensee:  George  F. 
Trowbridge,  Esquire,  Shaw,  Pittman. 
Potts  and  Trowbridge,  1800  M  Street, 
N.W.,  Washington,  D.C.  20036. 

MRC  Branch  Chief  Domenic  B. 
Vassallo. 

Carolina  Power  &  Light  Company. 
Docket  Nos.  50-325  and  50-324. 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2.  Brunswick  County.  North 
Carolina 

Date  of  application  for  amendment: 
April  29, 1985. 

Description  of  amendment  request: 
The  proposed  amendment  to  the 
licenses  DPR-71  and  DPR-62  would 
incorporate  a  condition  requiring 
Carolina  Power  and  Light  Company  (the 
licensee)  to  implement  the  provisions  of 
the  Integrated  Plant  Modification  Plan 
(the  Plan)  for  the  Brunswick  Steam 
Electric  Plant  Units  1  and  2  (the  Plant). 
The  Plan  would  implement  a  long-term 
integrated  program  for  scheduling 
modifications  to  the  Plant.  This  program 
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".vill  result  in  the  development  of  a  long- 
lerm  schedu'e  for  modifications  based 
en  the  con<;i  pt  of  a  livinj?  schedule 
which  was  endorsed  by  the  \RC  in 
Generic  Let'er  83-20  dated  May  9. 1983. 
The  proposed  amend-fiient  provides  for 
( hanges  to  the  schedules  for  planned 
plant  modifications  covered  by  the 
licensee's  Plan  including  Ihpse  required 
by  NRC  as  well  as  those  modifications 
ileemed  desirable  by  the  licensee.  The 
proposed  amendment  does  not  involve 
changes  to  plant  systems,  components, 
or  Technical  Specifications. 

Basis  for  prcposeti  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  determination  if  significant 
hazards  considerations  exist,  by 
providing  certain  standards  (10  CFR 
50.92(c)).  A  proposed  amendment  to  an 
operating  license  for  a  facility  involves 
no  significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  application  for  amendment  is 
intended  to  assure  continuation  of 
reliable  and  efficient  plant  modifications 
intended  to  enhance  plant  safety. 
Therefore,  the  Plan  may  reduce,  but  not 
increase,  the  probability  or  the 
consequences  of  an  accident  previously 
evaluated,  will  not  create  a  new  or 
different  kind  of  accident  from  any 
pieviously  evaluated,  and  will  not 
involve  any  reduction  in  a  margin  of 
Sdfety. 

Therefore,  the  staff  has  made  a 
proposed  determination  that  the 
application  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Southport,  Brunswick  County 
Library,  109  W.  Moore  Street.  Southport. 
North  "Carolina  28461. 

Attorney  for  licensee:  George  F. 
Trowbridge,  Esquire,  Shaw,  Pittman, 
Potts  end  Trowbridge,  180C  M  Street, 
N.W.,  Washington,  D.C.  20036. 

NRC  Branch  Chief:  Domenic  D. 
Vassallo. 

Carolina  Power  &  Light  Company, 
Docket  Nos.  50-325  and  50-324. 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County.  North 
Carolina 

Date  of  application  for  amendment: 
May  6, 1985. 

Description  of  amendment  request: 
The  proposed  Technical  Specification 


(TS)  changes  would  add  a  footnote  to 
Items  9  and  10  of  Table  4.3.1-1  to 
indicate  that  surveillance  is  not  required 
when  thermal  power  is  below  30%  of 
rated  thermal  power. 

Currently.  Table  3.3  1-1  indicates  that 
the  Turbme  Stop  Valve — Closure  and 
the  Turbine  Control  Valve  Fast  Closure, 
Control  Oil  Pressure — Low  functions 
(Items  9  and  10  of  Table  4.3.1-1)  are 
bypassed  when  thermal  power  is  less 
than  20%  of  rated  thermal  power.  The 
proposed  amendment  revises  Table 
4.3.1-1  to  be  consistent  with  Table  3.3.1- 
1  by  adding  a  footnote  to  indicate  that 
surveillance  is  not  required  when 
thermal  power  is  less  than  30"b  of  rated 
thermal  power. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  has  reviewed  this  request  and 
determined  that  the  proposed 
amendment  does  not  increase  the 
probability  or  consequences  of  an 
accident  previously  evaluated,  or  create 
the  possibility  of  a  new  accident 
because  there  is  no  physical  alteration 
pf  the  plant  configuration  or  changes  to 
setpoints  or  operating  parameters.  The 
change  merely  removes  surveillance 
requirements  on  the  turbine  stop  valves 
when  they  are  bypasseij.  Since  removing 
these  surveillance  requirements 
obviates  the  need  for  extensive  use  of 
jumpers  required  to  perform  them  with 
the  valves  bypassed,  the  changes  of 
operator  induced  malfunction  is  reduced 
thereby  increasing  the  margin  of  safety. 
Based  on  the  above  reasoning,  the  staff 
has  determined  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated;  (2)  create  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated:  or  (3)  involve  a 
significant  reduction  in  a  margin  of 
safety.  Therefore,  the  Commission 
proposes  to  determine  that  the  proposed 
amendments  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Southport.  Brunswick  County 
Library.  109  W.  Moore  Street.  Southport, 
North  Carolina  28461. 

Attorney  for  licensee:  George  F. 
Trowbridge,  Esquire,  Shaw,  Pittman, 
Potts  and  Trowbridge,  1800  M  Street, 
N.W.,  Washington.  DC.  20036, 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Carolina  Powp^  and  Light  Company, 
Docket  No.  50-261.  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2. 
Darlington  County,  South  Carolina 

Date  of  amendment  request:  April  30. 
1985. 


Description  of  amendment  request: 
The  amendment  requests  a  revision  to 
the  Technical  Specifications  to  change 
setpoints  for  the  480V  undervoltage 
relays  (loss  of  voltage)  on  the  emergency 
buses  El  and  E2.  This  change  is  required 
as  a  result  of  LER  No.  85-007  which 
reported  that  the  setpoints  were  out  of 
tolerance.  The  study  indicated  that  the 
setpoints  were  overly  restrictive  when 
comparing  them  with  the  relay  vendors 
operating  curves  and  vendor 
recommendation.  Therefore,  as  a  result 
of  the  LER  No.  85-007  study,  the  licensee 
committed  to  revise  the  restrictive  relay 
setpoints  in  the  Technical  Specification. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee  has  evaluated  the  proposed 
Technical  Specification  amendment  and 
has  determined  that  it  does  not 
represent  a  significant  hazards 
consideration,  based  on  the  criteria  for 
defining  a  significant  hazards 
consideration  set  forth  in  10  CFR 
50.92(c).  Operation  of  H.  B.  Robinson 
Unit  2  in  accordance  with  the  proposed 
amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated: 

a.  For  the  setpoint  change  to  loss  of 
voltage  relays,  because  the  detection  of 
loss  of  voltage  for  load  shedding  of  the 
emergency  buses  during  a  potential 
station  blackout  is  still  maintained  and; 

b.  For  the  setpoint  change  to  degraded 
grid  voltage  relays,  because  the  least 
conservative  setpoint  for  protection 
against  a  potential  partial  loss  of  voltage 
is  still  maintained. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  an  accident  from  any 
accident  previously  evaluated; 

a.  For  the  setpoint  change  to  loss  of 
voltage  relays,  because  the  function  of 
tripping  the  normal  supply  breakers  at 
the  non-conservative  limit  at  1.0  seconds 
(maximum)  during  a  potential  station 
blackout  remains  unchanged  and; 

b.  For  the  setpoint  change  to  degraded 
grid  voltage  relays,  because  the  function 
of  tripping  the  normal  supply  breakers 
remains  unchanged. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety; 

a.  For  the  setpoint  change  to  loss  of 
voltage  relays,  because  the  relays 
function  to  operate  on  a  loss  of  voltage 
(0  volts)  and  the  non-conservative 
operating  time  of  1  second  limit  is 
conservative  operating  time  of  1  second 
maximum  is  still  maintained  and: 

b.  For  the  setpoint  change  to  degraded 
grid  voltage  relays,  because  the  least 
conservative  lower  setpoint  limit  is 
maintained  and  the  change  in  the  upper 
setpoint  limit  is  conservative,  and  the 
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normal  supply  breaker  could  trip  at  a 
higher  voltage  than  before. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  considerations 
determinations  and.  based  on  this 
review,  the  staff  has  made  a  proposed 
determination  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues.  Hartsville. 
South  Carolina  29533. 

Attorney  for  licensee:  Shaw.  Pittman. 
Potts,  and  Trowbridge.  1800  M  Street. 
N.W..  Washington.  D.C.  20036. 

NRC  Branch  Chief:  Steven  A.  Varga. 

Florida  Power  Corporation,  et  al.,  "^ 

Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  amendment  request:  January 
24.1985. 

Description  of  amendment  request: 
During  Refuel  V.  Florida  Power 
Corporation  will  add  a  test  circuit  to  the 
Engineered  Safety  Features  (ES) 
components  to  allow  testing  without 
actuating  the  end  device.  The  proposed 
change  in  the  Technical  Specifications  is 
needed  to  specify  that  appropriate  ES 
test  groups  can  now  be  tested  monthly 
during  power  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  One  of 
the  examples  of  actions  not  likely  to 
involve  a  significant  hazards 
consideration  relates  to  changes  that 
constitute  additional  restrictions  or 
controls  not  presently  included  in  the 
Technical  Specifications.  This  change 
would  expand  the  monthly  functional 
test  to  include  all  test  groups.  The  NRC 
Staff  has  reviewed  and  approved  the 
proposed  testing  methods.  Therefore, 
because  the  amendment  imposes 
additional  requirements  not  presently 
included  in  the  Technical  Specifications, 
the  Commission  proposes  to  determine 
that  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Crystal  River  Public  Library, 
6t>8  N.W.  First  Avenue,  Crystal  River, 
Florida. 

Attorney  for  licensee:  R.W.  Neiser, 
Senior  Vice  President  and  General 
Counsel.  Florida  Power  Corporation, 
P.O.  Box  14042.  St.  Peterburg,  Florida 
33733. 
NRC  Branch  Chief:  John  F.  Stolz. 


General  Public  Utilities  Nuclear 
Corporation,  Docket  No.  50-320,  Three 
Mile  Island  Nuclear  Station,  Unit  2, 
Londonderry  Township,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  April  12. 
1985. 

Description  of  amendment  request: 
The  Amendment  would  make  a  change 
to  Section  2.1.2.  Gaseous  Effluents, 
Appendix  B  Technical  Specifications. 
The  nomenclature  used  to  describe  the 
testing  of  radiation  vent  monitors  would 
be  changed  from  "instrument  channel 
test"  to  "instrument  functional  test."  The 
purpose  of  this  proposed  change  is  to 
effect  consistent  usage  of  terms 
throughout  the  Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  certain 
examples  (45  FR  14870).  One  of  the 
examples  of  changes  to  technical 
specifications  involving  no  significant 
hazards  considerations  relates  to  a 
purely  administrative  change  to  achieve 
consistency  throughout  the  technical 
specifications  or  a  change  in 
nomenclature.  Since  this  amendment 
involves  a  change  in  nomenclature  for 
'  the  instrument  test  to  achieve 
consistency  throughout  the  technical 
specifications  and  involves  no  change  in 
the  methodology  or  frequency  of  testing, 
the  staff  proposes  to  determine  that  the 
application  does  not  involve  a 
significant  hazard  consideration. 
Local  Public  Document  Room 
location:  Slate  Library,  Commonwealth 
and  Walnut  Streets,  Harrisburg, 
Pennsylvania  17105. 

Attorney  for  licensee:  George  F. 
Trowbridge.  Esq.,  Shaw,  Pittman,  Potts 
and  Trowbridge,  1800  M.  Street,  NW.. 
Washington,  DC  20036. 

NRC  Program  Director:  Bernard  J. 
Snyder. 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center,  Linn  County.  Iowa 

Date  of  amendment  request:  February 
21, 1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Duane  Arnold  Energy  Center 
(DAEC)  Technical  Specifications  to 
specify  that  the  limiting  conditions  for 
operation  applicable  to  the 
instrumentation  powered  by  +/  — 24 
volt  batteries,  are  also  applicable  to  the 
+  /-24  volt  dc  batteries. 

At  the  DAEC,  in  addition  to  other 
battery  systems,  two  independent  +/ 
-24  voll  buses  are  provided,  each 
supplied  by  a  center-tapped  48-V  station 


battery  and  two  24  volt  battery  charges 
that  are  fed  from  essetial  ac  buses.  The 
battery  charges  are  sized  to  be  capable 
of  charging  each  station  battery  at  the 
normal  charging  rate  to  full  charge  after 
a  4-hour  emergency  discharge  and  still 
feed  the  connected  loads. 

The  two  +/ -24  volt  station  battery 
systems  are  divisionalized  and 
redundant,  with  each  having  its  own  set 
of  batteries,  battery  chargers,  and  a 
distribution  panel.  Separation  is 
provided  for  all  equipment  and  feeders 
as  in  all  other  safeguards  systems. 

The  two  +I-2A  volt  dc  buses  supply 
the  following  two  groups  of  equipment: 
Group  A  includes  Rad  Waste  Effluent, 
RHR  &  ESW,  Post  Treatment  "A,"  Vent 
Pipe  "A,"  Linear  Radiation,  Refuel  Pool, 
Reactor  Building  Vent,  Trip  Auxiliary 
Unit  "A,"  Start-up  Range  NMS,  and 
Process  Rad  Monitor;  and  Group  B 
includes  Service  Water  Effluent,  Post 
Treatment  "B,"  Vent  Pipe  "B,"  Refuel* 
Pool,  Reactor  Building  Vent,  Reactor 
Building  Closed  Cooling  Water  System, 
Trip  Auxiliary  Unit  "B."  Start-up  Range 
NMS.  and  Process  Rad  Monitor. 

The  current  Technical  Specifications 
specify  that  if  the  above  instrument 
channels  are  not  operable,  the 
associated  systems  must  be  tripped. 
However,  the  present  Technical 
Specifications  are  silent  on  the  actions 
required  if  the  +1-24  volt  dc  batteries 
are  made  or  found  to  be  inoperable.  The 
proposed  change  will  assure  that  the  dc 
batteries  are  subject  to  the  same  limiting 
conditions  for  operation  as  the 
instrument  channels  powered  by  the 
batteries. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  determination  of 
significant  hazards  by  providing  certain 
examples  (48  FR  14870)  of  amendments 
considered  not  likely  to  involve 
significant  hazards  consideration.  One 
of  the  examples  (ii),  relates  to  a  change 
that  constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  Technical  Specifications. 

The  current  Technical  Specifications 
do  not  include  a  requirement  to  trip  the 
systems  with  instruments  powered  by 
+  1  —  24  volt  dc  batteries,  when  the 
batteries  are  found  or  are  made 
inoperable.  The  licensee  proposes  to 
include  the  limiting  conditions  for 
operation  of  the  batteries  in  the 
Technical  Specifications.  Therefore, 
since  this  change  adds  an  additional 
•limitation  to  the  Technical 
Specifications,  it  is  similar  to  the  above 
cited  example  (ii). 

Therefore,  since  the  application  for 
amendment  involves  proposed  changes 
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similar  to  an  example  for  which  no 
significant  hazbrds  consideration  exists, 
the^taff  has  made  a  proposed 
determination  that  the  application 
involves  no  signiHcant  hazards 
consideration. 

Local  Public  Docurrenl  Room 
location:  Cedar  Rapids  Public  Library. 
500  First  Street.  S.E^  Cedar  Rapids.  Iowa 
52401. 

Altorney  for  licensee:  Jack  Newman. 
Esquire.  Harold  F.  Reis.  Esquire. 
Newman  and  Holtzinger.  1025 
Connecticut  Avenue.  N.W..  Washington. 
DC.  20036. 

SRC  Branch  Chief:  Domenic  B. 
Vassalo. 

Southern  California  Edison  Company,  el 
al..  Docket  Nos.  50-361  and  50-362  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3.  San  Oiego  County. 
California 

Date  of  Amendment  Request:  April  2. 
1984  (Reference  PCN-140). 

Description  of  Amendment  Request: 
I  he  proposed  change  would  revise 
surveillance  requirement  4.5.2.a  of 
Technical  Specification  3/4.5.2. 
"Emergency  Core  Cooling  System 
(ECCS)  Subsystems — Tavg  Greater 
Than  or  Equal  to  350  *F,"  which 
concerns  the  operability  of  ECCS 
subsystems.  The  ECCS  and  its 
subsystems  provide  core  cooling  in  the 
event  of  a  loss-of-coolant  accident. 
Surveillance  requirement  4. 5.2. a  requires 
verification  at  least  once  per  twelve 
hours  of  proper  valve  position  fur  the 
specified  ECCS  valves.  Manual  Valves 
14-081  and  14-082.  which  are  required 
by  Technical  Specification  4.5.2.a  to  be 
locked  open,  serve  as  isolation  valves 
for  Valve  HV-0396.  The  flow  path  in 
which  these  three  valves  are  located 
serves  as  a  bvpass  to  the  normal  ECCS 
fowpafh.  isolation  of  which  has  no 
effect  on  ECCS  operability.  Valves  14- 
C81  and  14-082  do  not  have  remote 
position  indication  and.  therefore, 
require  local  position  verification.  This 
necessitates  frequent  (e.g..  at  least  once 
per  tv/e'..'9  hours)  entry  into  a  radiation 
area  an  1  unnecessary  personnel 
exposure.  The  proposed  change  would 
delete  valves  14-081  and  14-082  from 
surveillance  requirement  4.5.2.a.  so  that 
it  will  no  longer  be  necessary  to  verify 
their  positions  every  twelve  hours. 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  determining  whether  a  signiHcant 
hazards  consideration  exists  by 
providing  certain  examples  (48  FR 
14370)  of  amendments  that  are 
considered  not  likely  to  involve 
significant  hazards  considerations. 


Example  (vi)  relates  to  a  change  which 
either  may  result  in  some  increase  to  the 
probability  or  consequences  of  a 
previously-analyzed  accident  or  may 
reduce  in  some  way  a  safety  margin,  but 
where  the  results  of  the  change  are 
clearly  within  all  acceptance  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan. 

Standard  Review  Plan  Section  6.3. 
"Emergency  Core  Cooling  System," 
states  that  the  frequency  and  scope  of 
periodic  ECCS  surveillance  testing  to 
verify  operability  must  be  adequate.  10 
CFR  20  requires  that  personnel  radiation 
exposure  be  kept  as  low  as  reasonably 
achievable.  The  proposed  change 
requests  the  deletion  of  ECCS  Valves 
14-081  and  14-032.  whose  position  have 
no  effect  on  ECCS  operability,  from 
surveillance  requirement  4.5.2.a,  so  that 
it  will  no  longer  be  necessary  to  have 
personnel  enter  a  radiation  area  to 
verify  their  positions  every  twelve 
hours.  The  proposed  change  is 
consistent  with  the  Standard  Review 
Plan,  since  adequate  ECCS  surveillance 
testing  will  still  be  required.  The 
proposed  change  is  also  consistent  with 
10  CFR  20.  since  personnel  radiation 
exposure  will  be  reduced.  Because  the 
proposed  change  meets  the  criteria  of 
the  Standard  Review  Plan  and  the  Code 
of  Federal  Regulations,  it  is  similar  to 
Example  (vi)  of  48  FR  14870. 

Local  Public  Document  Room 
Location:  San  Clemente  Library,  242 
Avenida  Del  Mar,  San  Clemente. 
California  912672. 

Attorney  for  licensees:  Charles  R. 
Kocher.  Esq..  Southern  California 
Edison  Company.  2244  Walnut  Grove 
Avenue.  P.O.  Box  800.  Rosemead. 
California  91770  and  Orrick.  Herrington 
frSutcliffe.  Attn.: -David  R.  Pigott.  Esq.. 
600  Montgomery  Street.  San  Francisco. 
California  941  Jl. 

h'RC  Branch  Chief  George  W. 
Knighton. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant.  Units  1,  2  and  3, 
Limestone  County.  Alabama 

Date  of  amendment  request:  May  8. 
1985. 

Description  of  amendment  request: 
The  amendments  would  modify  the 
Technical  Specifications  (TS)  to  add 
additional  fire  protection  system  (cable 
tray  fixed  water  spray  systems)  testing 
requirements.  The  amendments  would 
add  additional  systems  to  the  list  of 
systems  to  be  periodically  tested,  would 
add  a  requirement  that  spray  system 
testing  be  conducted  simultaneously 
with  operation  of  one  1  Vi  hose  station, 
and  would  clarify  which  systems  are 
located  in  particular  zones.  The 


proposed  change  would  satisfy  a 
commitment  made  in  "Plan  for 
Evaluation.  Repair,  and  Return  to 
Service  of  Browns  Ferry  Units  1  and  2 
(March  22. 1975  Fire)." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  application  of  criteria  for  no 
significant  hazards  consideration 
determination  by  providing  examples  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations  (48  FR  14870).  These 
examples  include:  (ii)  A  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  Technical  Specifications: 
for  example,  a  more  stringent 
surveillance  requirement.  The 
amendments  requested  by  the  licensee 
would  result  in  additional  and  more 
stringent  system  surveillance  testing 
requirements  and  is  thus  encompassed 
by  this  example. 

Since  the  application  for  amendments 
involves  a  proposed  change  that  is 
encompassed  by  the  criteria  or  an 
example  for  which  no  significant 
hazards  consideration  exists,  the  staff 
has  made  a  proposed  determination  that 
the  application  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
and  Forrest,  Athens,  Alabama  35611. 

Attorney  for  licensee:  H.S.  Sanger,  jr.. 
Esquire,  General  Counsel.  Tennessee 
Valley  Authority.  400  Commerce 
Avenue,  E  llB  33C,  Knoxville, 
Tennessee  37902. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

PREVIOUSLY  PUBUSHED  NOTICES 
OF  CONSIDERATION  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERATING 
LICENSES  AND  PROPOSED  NO 
SICNIFICA.VT  HAZARDS 
CO\SIDER.\TION  DETERMINATION 
AND  OPPORTUNITY  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  because  time  did  not 
allow  the  Commission  to  wait  for  this  bi- 
weekly notice.  They  are  repeated  here 
because  the  bi-weekly  notice  lists  all 
amendments  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 
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Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  No.  1,  New  London 
County,  Connecticut 

Date  of  amendment  request:  May  15, 
1985. 

Description  of  amendment  request: 
The  amendment  revised  the  technical 
specifications  to  allow  continuous 
reactor  operation  for  a  period  up  to  48 
hours  with  containment  oxygen 
concentration  greater  than  4%  and 
dryweii  to  suppression  chamber 
differential  pressure  less  than  1  psid. 

Date  of  publication  of  individual 
notice  in  Federal  Register  May  24. 1985 
(.-|0  FR  21523). 

Expirate  date  of  individual  notice: 
June  24. 1985. 

Local  Public  Document  Room 
location:  Waterford  Public  Library.  49 
Rope  Ferry  Road.  Waterford, 
Connecticut  06358. 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-^06,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 


uin 


Date  of  amendment  request:  April  5. 
1985. 

Brief  description  of  amendments:  The 
amendments  would  incorporate 
operability  and  testing  requirements 
related  to  the  shunt  trip  attachment 
which  is  part  of  the  reactor  trip 
mechanism  at  the  Prairie  Island  Nuclear 
Generating  Plant.  Unit  Nos.  1  and  2.  The 
licensee  was  requested  by  our  Generic 
Letter  83-28  (GL  83-28)  to  modify  the 
automatic  reactor  trip  system  actuation 
of  the  reactor  trip  breaker  shunt  trip 
attachment  and  propose  technical 
specification  requirements  for  the  trip 
mechanism. 

1  his  proposed  technical  specification 
is  in  response  to  our  request  in  GL  83-28 
and  in  accordance  with  the  licensee's 
application  for  amendments  dated  April 
5.  1985. 

Date  of  publication  of  individual 
notice  in  Federal  Regisier:  May  21. 1985 
(.->0  FR  20967). 

Expiration  date  of  individual  notice: 
June  20. 1985. 

Local  Public  Document  Room 
location:  Environmental  Conservation 
Library.  Minneapolis  Public  Library.  300 
Nicollet  Mall.  Minneapolis.  Minnesota. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  LICENSE 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 


amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  fOr  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW..  Washington.  D.C., 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director.  Division  of  Licensing. 

Carolina  Power  &  Light  Company, 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant.  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendment: 
October  29, 1984.  as  supplemented 
February  4  and  April  25. 1985. 

Brief  description  of  amendment:  The 
amendments  change  the  Technical 
Specifications  to  incorporate  the  new 
reporting  requirements  as  defined  by  the 
Commission  in  Generic  Letter  No.  83-43. 
dated  December  19. 1983.  In  addition, 
recent  organizational  changes  at 
Brunswick  and  various  administrative 


changes  are  reflected  in  the  Technical 
Specification  pages. 

Date  of  issuance:  May  28, 1985. 

Effective  date:  May  28, 1985. 

Amendment  Nos:  83  and  110. 

Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62:  Amendments  revised 
the  Tehnical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  27, 1985  (50  FR  12140). 

On  April  25. 1985  the  licensee 
resubmitted  Technical  Specification 
pages  3/4  3-62.  3/4  3-68.  3/4  11-22  and 
6-28  for  each  unit.  Section  6.61  was 
incorrectly  cited  on  the  first  three  pages 
and  a  minor  typographical  error  was 
corrected  on  the  last  page. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  28. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Pubic  Document  Room  location: 
Southport,  Brunswick  County  Library. 
109  W.  Moore  Street,  Southport.  North 
tarolina  28461. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237/249,  Dresden 
Nuclear  Power  Station,  Unit  Nos.  2  and 
3,  Grundy  County,  Illinois 

Date  of  application  for  amendments: 
May  2, 1983. 

Brief  description  of  amendments:  The 
amendments  incorporate  changes  to  the 
Technical  Specifications  which  impose 
more  stringent  surveillance 
requirements  on  the  use  of  the  Economic 
Generation  Control  system  for  each  unit. 

Date  of  issuance:  May  30. 1985. 

Effective  date:  May  30, 1985. 

Amendment  Nos.:  89  and  82. 

Provisional  Operating  License  No. 
DPR-19  and  Facility  Operating  Li<fense 
No.  DPR-25.  The  amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  21, 1983  (48  FR 
43131). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  30. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Morris  Public  Library.  604 
Liberty  Street.  Morris.  Illinois  60450. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237/249,  Dresden 
Nuclear  Power  Station,  Unit  Nos.  2  and 
3,  Grundy  County,  Illinois 

Date  of  application  for  amendments: 
January  13. 1984,  as  supplemented  by 
letters  dated  March  5.  May  1.  August  2 
and  September  21. 1984. 

Brief  description  of  amendments:  The 
Technical  Specifications  change  revises 
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Table  3.7.1  to  reflect  an  increase  in  the 
total  number  of  inboard  valves  on  the 
reactor  wafer  cleanup  (RWCU)  system 
from  one  to  two  for  both  units  due  to  the 
addition  of  a  bypass  line  around  the 
RWCU  isolation  valve  1201-1.  The 
change  also  reflects  the  addition  of 
other  primary  containment  isolation 
valves  to  the  table  in  response  to  a  staff 
request.  ^ 

Date  of  issuance:  May  30. 1985. 

Effective  date:  May  30. 1985. 

Amendment  Nos.:  88  and  81. 

Provisiono!  Operating  License  No. 
DPR-19 and  !':cility  Operating  License 
No.  DPR-25.  The  amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  31. 1984  (49  PR 
50800). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
letter  to  the  licensee  dated  May  30. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Morris  Public  Library,  604 
Liberty  Street.  Morris.  Illinois  60450. 

Conunohwealth  Edison  Company, 
Docket  Nos.  50-237/249.  Dresden 
Nuclear  Power  Station,  Unit  Nos.  2  and 
3.  Grundy  County,  Illinois 

Date  of  application  for  amendments: 
February  10, 1984  as  supplemented  by  a 
letter  dated  August  21984. 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  in  two  areas,  reactor 
coolant  iodine  limits  and  station 
batteries  as  required  for  resolution  of 
Systematic  Evaluation  Program  Topics 
VI-7.C.1  and  XV-16. 

Date  of  issuance:  May  30. 1985. 

Effective  date:  May  30, 1985. 

Amendment  Nos.:  87  and  80. 

Provisional  Operating  License  No. 
DPR-19  and  Facility  Operating  License 
No.  DPR-25.  The  amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Re)^ister  December  31. 1984  (49  FR 
50799). 

The  Commissions  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  30. 1985. 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Pvb'ic  Document  Room 
locution:  Morris  Publi^ Library.  604 
Liberty  Street.  Morris,  Illinois  60450. 

Commonwealth  Edison  Company, 
Docket  No.  50-265,  Quad  Cities  Nuclear 
Power  Station.  Unit  1,  Rock  Island 
County,  Illinois 

Date  of  application  for  amendment: 
]anuar>'  3  and  February  4. 1985. 


Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  (1)  incorporate  new 
maximum  average  planar  linear  heat 
generation  rate  (MAPLHGR)  curves  for 
two  new  barrier  fuel  types  to  be  used  in 
the  upcoming  operating  Cycle  8  and 
approve  extended  MAPLHGR  curves  for 
assembly  average  burnup  of  45,000 
MWD/ST  for  certain  fuel  types  that  will 
comprise  part  of  the  core  for  the 
upcoming  operating  Cycle  8;  (2)  change 
the  calibration  and  functional  test 
frequencies  for  certain  specific 
instrumentation  that  is  being  monitored 
into  analog  trip  systems:  and  (3) 
incorporate  appropriate  Technical 
Specifications  for  operation  with  the 
newly  modified  scram  discharge  system. 

Date  of  issuance:  May  30, 1985. 

Effective  date:  May  30. 1965. 

Amendment  No.:  86. 

Facility  Operating  License  No.  DPR. 
30.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  27, 1985  (50  FR  7983), 
March  27, 1985  (50  FR  12141)  and  April 
23, 1985  (50  FR  16001). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  30, 1985. 

No  significant  hazards  coilsideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Moline  Public  Library.  504 — 
171h  Street.  Moline,  Illinois  61265. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-265,  Quad  Cities  Nuclear 
Power  Station,  Unit  2,  Rock  Island 
County,  Illinois 

Date  of  application  for  amendment: 
October  2, 1984,  as  supplemented  May 
29, 1985. 

Brief  description  of  amendment: 
These  amendments  revise  the  Technical 
Specifications  to  allow  hafniim  metal  to 
be  used  for  neutron  absorber  material  in 
control  rod  blades. 

Date  of  issuance:  Mav  30, 1985. 

Effective  date:  May  30, 1985. 

Amendment  No.:  87. 

Facility  Operating  License  No.  DPR- 
30.  Amendments  revised  the  Technical 
Specifications. 

Dote  of  initial  notice  in  Federal 
Register  February  27. 1985  (50  FR  7982). 

By  letter  dated  May  29.  ia85,  the 
licensee  submitted  additional  supporting 
information  requested  by  the  staff.  The 
information  requested  and  received  was 
clarifying  in  nature,  and  therefore  the 
conclusions  reached  in  the  original 
notice  regarding  no  significant  hazard 
consideration  are  still  acceptable. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  30. 1985. 


No  signiHcant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Moline  Public  Library.  504 — 
17th  Street,  Moline.  Illinois  61265. 

Dairyland  Power  Cooperative,  Docket 
No.  50-409,  La  Crosse  Boiling  Water 
Reactor,  Vernon  County,  Wisconsin 

Date  of  application  for  amendment: 
December  19, 1983. 

Brief  description  of  amendment:  The 
amendment  modifies  the  Appendix  A 
Technical  Specifications  by  adding 
requirements  related  to  the  exclusion 
area,  reactor  coolant  water  purity,  and 
containment  airlock  door  seals. 

Date  of  issuance:  May  28, 1985. 

Effective  date:  May  28, 1985. 

Amendment  No.:  41. 

Provisional  Operating  License  No. 
DPR-45.  Amendment  revised  the 
Appendix  A  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  22. 1984  (49  FR  10733). 

The  Commission's  related  evaluation 
for  the  license  amendment  is  contained 
in  a  Safety  Evaluation  dated  May  28, 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  La  Crosse  Public  Library.  800 
Main  Street.  La  Crosse.  Wisconsin 
54601. 

Duke  Power  Company,  Dockets  Nos.  50- 
269,  50-270  and  50-287,  Oconee  Nuclear 
Station,  Units  Nos.  1,  2  and  3,  Oconee 
County,  South  Carohna 

Date  of  application  for  amendments: 
February  13, 1984. 

■Bripf  description  of  amendment: 
These  amendments  revise  the  Station's 
common  Technical  Specifications  (TSs) 
to  update  the  TS  references  to  the 
Oconee  Final  Safety  Analysis  Report 
(FSAR)  to  ensure  consistency  with 
reference  to  the  updated  FSAR.  Other 
changes  requested  in  the  February  13, 
1984.  submittal  are  still  under  staff 
review  and  will  be  addressed  by 
separate  safety  evaluation  and  license 
amendment. 

Date  of  issuance:  May  30. 1985. 

Effective  date:  May  30, 1985. 

Amendment  Nos.:  139, 139  and  136. 

Facility  Operating  Licenses  Nos. 
DPR-38.  DPR-47  and  DPR-55. 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  25. 1984  (49  FR  17858). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  30, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 
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Local  Public  Document  Room 
location:  Oconoe  County  Library.  501 
West  Southbroad  Street,  VValhalla, 
South  Caroiiriti. 

GPU  Nuclear  Corporation,  Docket  No. 
50-219,  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County.  New 
jersey 

Date  of  applicatio.i  for  amendments: 
May  1  and  25, 1984. 

Brief  description  cf  amendment:  The 
amendment  requestcid  approval  for 
changes  to  the  Appendix  B  Technical 
Specifications  to  reflect  the  change  in 
the  location  for  three  marine  woodborer 
exposure  panels  and  for  revisions  to  the 
procedure  for  calibration  of 
environmental  monitoring 
instrumentuiion.  These  thanges  are  to 
Srction  3.0  Special  Monitoring  and 
Study  Activities,  Woodborer  Monitoring 
Prc'gram,  of  Appendix  B  of  the  Oyster 
Creek  Technical  Specifications.  The 
portion  of  the  amendment  request 
revising  the  calibration  procedure  has 
been  denied  by  the  Commission.  A 
Notice  of  Denial  of  Amendments  has 
been  published  separately  in  the  Federal 
Register. 
Date  in  issuance:  May  30. 1985. 
Effective  date:  May  30. 1985. 
Amendment  \'o.  83 
Provisional  Operating  License  No. 
DPR- 76.  Amendment  revised  the 
Appendix  B  Technial  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  27. 1985  (50  KR  7987). 
The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  30. 1985. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
knation:  Ocean  County  Library.  101 
Washington  Street  Toms  River.  New 
Jersey  08753.  j 

GPU  Nuclear  Corporation,  Docket  No. 
50-219.  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County.  New 
Jersey 

Dote  of  applicathn  for  amendment: 
lune  8. 1984.  superceding  the  December 
11. 1979  submittal.  » 

Brief  description  of  amendment:  The 
amendment  grants  approval  of 
administrative  revisions  to  Inservice 
Inspection  (ISI)  and  inservice  Testing 
(1ST)  requirements  in  Section  4.3. 
Reactor  Coolant,  of  the  Oyster  Creek 
Appendix  A  Technial  Specifications. 
Date  of  issuance:  May  22. 1985. 
Effective  date:  May  22, 1985. 
Amendment  No.  82. 
Provisional  Operating  License  No. 
OPR-J6.  Amendment  revised  the 
Appendix  A  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register.  February  27. 1985  (50  FR  7988). 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  22. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library.  101 
Washington  Street,  Toms  River,  New 
Jersey  08753. 

GPU  Nuclear  Corporation,  Docket  No. 
50-219,  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County,  New 
Jersey 

Date  of  application  for  amendment: 
October  22, 1984. 

Brief  description  of  amendment: 
Approves  Appendix  A  Technical 
Specifications  changes  pertaining  to 
definitions  listed  in  Section  1, 
Defintions,  that  were  previously 
approved  by  the  Commission  but  were 
not  and  should  be  listed  in  the  Table  of 
Contents  and  the  new  reporting 
requirements  of  10  CFR  50.72  and  50.73. 
These  are  changes  to  the  Table  of 
Contents.  Section  1.  Definitions,  and 
Section  6,  Administrative  Controls  of  the 

TS. 

Date  of  issuance:  May  30, 1985. 
Effective  date:  May  30, 1985. 
Amendment  No.  84 
Provisional  Operating  License  No. 
DPR-T6.  Amendment  revised  the 
Appendix  A  Technical  Specifications. 
^   Date  of  initial  notice  in  Federal 
Register:  February  27, 1985  (50  FR  7989). 
The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  30, 1985. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library,  101 
Washington  Street,  Toms  River,  New 
Jersey  08753. 

GPU  Nuclear  Corporation,  Docket  No. 
50-219,  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County,  New 
Jersey 

Date  of  application  for  amendment: 
December  24. 1984. 

Brief  description  of  amendment:  The 
amendment  authorizes  changes  to  the 
Appendix  A  Technical  Specifications 
pertaining  to  fire  protection  which 
deletes  Sprinkler  System  «13  from 
required  fire  detection  instrumentation 
and  spray/sprinkler  systems  in  TS 
Tables  3.12.1  and  3.12.2. 
Date  of  issuance:  May  30. 1985. 
Effective  date:  May  30, 1985. 
Amendment  No.:  85. 
Provisional  Operating  License  No. 
DPR-16.  Amendment  revised  the 
Appendix  A  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register:  February  27, 1985  (50  FR  7990). 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  30. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library.  101 
Washington  Street,  Toms  River.  New 
Jersey  08753. 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center,  Linn  County,  Iowa 

Date  of  application  for  amendment: 
August  17. 1984.  and  January  11.  and 
March  15. 1985. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  permit  the 
implementation  of  the  program  of 
Average  Power  Range  Monitor  Rod 
Block  Monitor,  and  Technical 
Specifications  improvements.  The 
amendment  also  permits  the 
incorporation  of  the  Technical 
Specifications  changes  to  permit  the 
Extended  Load  Line  Limits. 
Date  of  issuance:  May  28, 1985. 
Effective  date:  May  28. 1985. 
Amendment  No.:  120. 
Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Dale  of  initial  notice  in  Federal 
Register:  March  27. 1985  (50  FR  12147) 
and  October  24. 1984  (49  FR  42825). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  28. 1985. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library. 
500  First  Street.  S.E..  Cedar  Rapids.  Iowa 
52401. 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331.  Duane  Arnold 
Energy  Center,  Linn  County,  Iowa 

Date  of  application  for  amendment: 
December  7. 1984. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  incorporate  changes  to 
(1)  permit  reactor  operation  with  one 
recirculation  loop  out  of  service.  (2) 
provide  for  detection  and  suppression  of 
thermal-hydraulic  instabilities  during 
both  dual  loop  and  single  loop 
operation,  and  (3)  update  some 
references  and  delete  some  blank  pages. 

Date  of  issuance:  May  28, 1985. 

Effective  date:  May  28. 1985. 

Amendment  No.:  119. 
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Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  ;'•  r  Technical 
Specifications. 

Date  of  initio/  notice  in  I  tderal 
Register  February  27. 1985    >0  FR  7994). 

The  Commission's  relati  1  evaluation 
of  the  amendment  is  conta  led  in  a 
Safety  Evaluation  dated  May  28. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Loco/  Public  Document  Room 
location:  Cedar  Rapids  Public  Library. 
500  First  Street.  S.E..  Cedar  Rapids.  Iowa 
52401. 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center,  Linn  County,  Iowa 

Date  of  application  for  amendment: 
December  7. 1984. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  incorporate  the  change 
to  conform  to  the  testing  requirements  of 
10  CFR  50.  Appendix  J.  Paragraph 
111  C.2(b]  which  requires  that  the  Type  C 
water  tests  be  conducted  at  a  pressure 
not  less  than  1.10  Pa. 

Date  of  issuance:  May  28. 1985. 

Effective  date:  May  28. 1985. 

Amendment  No.:  122. 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  March  27. 1985  (50  FR  12146). 

The  Commissions  related  evaluativon 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  28. 1985. 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street.  S.E.,  Cedar  Rapids,  Iowa 
52401. 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331.  Duane  Arnold 
Energy  Center,  Linn  County.  Iowa 

Date  of  application  for  amendment: 
January  11. 1935. 

Briff  description  of  amendment:  This 
amendment  revises  the  Technical 
Specifications  to  incorporate  the 
updated  reactor  pressure  vessel 
pressure-temperature  limits,  minimum 
boltup  temperature,  and  reactor  vessel 
capsule  withdrawal  schedule  as 
required  by  10  CFR  50,  Appendices  G 
andH. 

Date  of  issuance:  May  28, 1985. 

Effective  date:  May  28.  1985. 

Amendment  No.:  121. 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  27. 1985  (50  FR  12148). 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safely  Evaluation  dated  May  28. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.E.,  Cedar  Rapids,  Iowa 
52401. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Slalion,  Lincoln  County, 
Maine 

Date  of  application  for  amendment: 
April  25, 1984,  as  supplemented 
September  17.  and  November  1. 1984. 

Brief  descripjion  of  amendment:  This 
amendment  modified  the  Maine  Yankee 
Technical  Specifications  concerning 
operation  of  the  Low  Temperature 
Overpressure  Protection  system. 

Date  of  issuance:  May  28, 1985. 

Effective  date:  May  28.  1985. 

Amendment  No.:  83. 

Facility  Operating  License  No.  DPR- 
36.  Amendment  revised  the  Technical 
Sepcifications. 

Date  of  initial  notice  in  Federal 
Register  June  20, 1984  (49  FR  25350  at 
25363)  and  April  23,  1985  (50  FR  15997  at 
16006). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safely  Evaluation  dated  May  28. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library.  High 
Street,  Wiscasset.  Maine. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  application  for  amendment: 
January  10, 1985,  as  supplemented 
February  28  and  April  4, 1985. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  support  operation  of 
Cooper  Nuclear  Station  during  the 
upcoming  fuel  Cycle  10  and  to  expand 
the  flexibility  of  plant  limits  to  permit 
operation  with  barrier-type  fuel  and 
hafnium  (General  Electric  Hybrid  I) 
control  rods.  The  Technical 
Specifications  are  revised  accordingly  in 
the  following  areas:  (1)  rod  block 
monitor  upscale  trip  setting.  (2) 
maximum  average  planar  linear  heat 
generation  rate  curves.  (3)  minimum 
critical  power  ratio  curves,  and  (4) 
description  of  control  rod  materials. 

Date  of  issuance:  June  3. 1985. 

Effective  date:  June  3. 1985. 

Amendment  No.:  93. 

Facility  Operating  License  No.  DPR- 
62.  Amendment  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register  March  27. 1985  (50  FR  12150). 

The  April  4. 1984  letter  documents  the 
licensee's  commitment  to  submit 
additional  Technical  Specifications  in 
the  near  future  and  modify  operating 
procedures  in  accordance  with  GE  SIL- 
380.  The  additional  Technical 
Specifications  will  be  subject  to  a 
separate  Federal  Register  notice  when 
sabniitted. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  3. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Auburn  Public  Library.  118 
15th  Street.  Auburn.  Nebraska  68305. 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
September  24, 1982. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  specify  the  allowable 
tolerance  on  intervals  between 
surveillance  tests  and  clarify 
surveillance  testing  requirements. 

Date  of  issuance:  May  28. 1985. 

Effective  date:  May  28. 1985. 

Amendment  No.:  32. 

Facility  Operating  License  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  26. 1983  (48  FR  (49590). 

The  Ctimmission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  28. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Environmental  Conservation 
Library.  Minneapolis  Public  Library,  300 
Nicollet  Mall,  Minneapolis.  Minnesota. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station.  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  application  for  amendment: 
March  8. 1985. 

Brief  description  of  amendment:  The 
amendment  added  new  Technical 
Specifications  which  required  the 
licensee  to  implement  and  maintain  a 
program  to  ensure  the  capability  to 
obtain  and  analyze  a  reactor  coolant 
sample  and  containment  atmosphere 
sample  under  accident  conditions. 

Date  of  issuance:  May  24, 1985. 

Effective  date:  Within  thirty  (30)  days 
of  date  of  issuance. 

Amendment  No.:  89. 
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Facility  Operating  License  A'o.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  The  Commission's  related 
e\  alution  of  the  amendment  is  contained 
in  a  Safety  Evaluation  dated  May  24, 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Documeni^oom 
location:  W.  Dale  Clark  Library,  215 
South  15lh  Street.  Omaha<:TJebraska 
68102. 

Pennsylvania  Power  and  Light 
Company.  Docket  No.  50-387, 
Susquehanna  Steam  Electric  Station, 
Unit  1.  Luzerne  County,  Pennsylvania 

Dates  of  application  for  amendment: 
January  31, 1985  as  supplemented  on 
February  20, 1985. 

Brief  description  of  amendment:  In  the 
licensee's  submittal  the  licensee 
requested  that:  (1)  Technical 
Specification  3/4  6.6.3  be  revised  to 
reflect  the  replacement  of  a  one  unit 
cooler  subsystem  with  2  recirculation 
fans  to  support  drywell  cooling 
improvements.  The  subject  unit  cooler 
subsystem  will  now  serve  the  general 
drywell  area  and  the  new  recirculation 
fans  will  be  supporting  the  safety- 
related  function  of  post-LOCA  drywell 
air  mixing  governed  by  this  Technical 
Specification;  (2)  Technical 
Specification  4.8.4.1.a.l  be  modified  to 
achieve  a  greater  level  of  clarity  for  this 
surveillance,  which  was  previously 
ambiguous  in  cases  where  no  trip 
setpoint  or  response  time  was  provided. 
The  difference  between  the  current 
Technical  Specification  and  the 
proposed  revision  is  in  specifying  how 
acceptance  criteria  is  met  for  each  type 
of  breaker,  i.e.,  magnetic-only  (HFB-M) 
and  thermal-magnetic  (HP'B-TM,  KB- 
TM).  The  degree  of  testing  for  a  given 
breaker  remains  unchanged  due  to  the 
revision;  (3)  Technical  Specification 
Table  3.8.4.1-1  be  revised  to  reflect  the 
replacement  of  magnetic-only  circuit 
breaker  with  thermal-magnetic  circuit 
breakers.  Changing  the  containment 
penetration  over-current  protection  from 
magnetic-only  to  thermal-magnetic 
circuit  breakers  allows  detection  of 
substantially  lower  short  circuit 
currents;  and  (4)  Additional  changes  to 
Table  3.8.4.1-1  involving  deletion  of: 
Frame  Rating/UL  Trip  Setpoints  and 
Response  Times  from  the  table. 
Additional  editorial  changes  were  also 
proposed.  Two  paris  of  Type  HFB-TM 
circuit  breakers  associated  with  drywell 
cooling  have  been  added  to  the  table  to 
support  recirculation  fans  added  for 
drywell  cooling. 

Dale  of  issuance:  May  28, 1985. 


Effective  date:  Upon  start-up 
following  the  first  refueling  outage. 

Amendment  No.:  46. 

Facility  Operating  License  No.  NPF- 
14:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  27, 1985  (50  FR  12154). 

The  Commission's  related  evalution  of 
this  amendment  is  contained  in  a  Safety 
Evalution  dated  May  28, 1985. 

No  comments  on  the  proposed  no 
significant  hazards  consideration 
determination  were  received. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street.  Wilkes-Barre. 
Pennsylvania  18701. 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388,  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendments: 
February  11. 1985  and  February  28, 1985. 

Brief  description  of  amendments:  In  a 
letter  dated  February  11, 1985,  the 
licensee  requested  a  change  to  the 
Susquehanna  Steam  Electric  Station 
(SSES)  Unit  1  and  Unit  2  Technical 
Specifications  which  permits  the  number 
of  individuals  on  the  Susquehanna 
Review  Committee  (SRC)  to  vary 
between  eight  and  twelve  and  require  a 
quorum,  which  consists  of  a  majority  of 
all  members  or  designated  alternatives 
approved  by  the  Senior  Vice  President 
Nuclear,  to  be  present  for  all  formal 
meetings. 

The  Technical  Specifications  (TS) 
previously  restricted  the  number  of 
individuals  on  the  SRC  to  nine.  This 
"fixed  number"  restriction  caused  two 
problems:  (1)  when  additional  expertise 
is  required,  either  a  current  voting 
member  must  be  "replaced"  temporarily 
or  the  more  expert  individual  must  be 
relegated  to  a  non-voting  status:  and  (2) 
when  a  vacancy  is  created  on  the 
current  SRC  roster,  a  replacement  must 
immediately  be  found.  This  change 
provides  additional  flexibility,  thereby 
relieving  the  above  problems.  Each  new 
member  chosen  will  meet  the 
qualification  requirements  stated  in 
Technical  Specification  6.5.2.2. 
Additionally,  in  a  letter  dated  February 
28, 1985,  the  licensee  requested  a  change 
to  the  Administrative  Controls  section  of 
the  Technical  Specifications  for  the 
Susquehanna  Steam  Electric  Station 
(SSES),  Units  1  and  2  by  creating  two 
new  positions,  a  Health  Physics/ 
Chemistry  Supervisor  and  a 
Radiological  Protection  Supervisor. 

The  current  organization  chart  in  the 
TS  (Figure  6.2.2-1)  shows  a  Health 


Physics  Supervisor  position  with 
supporting  staff.  Separately,  a  chemistry 
staff  reports  to  a  Technical  Supervisor 
position.  Under  the  proposed 
amendment,  the  current  Health  Physics 
Supervisor  Position  would  be  upgraded 
to  Health  Physics/Chemistry  Supervisor. 
The  Chemistry  Staff,  would  be  removed 
from  the  jurisdiction  of  the  Technical 
Supervisor  and  report  to  this  new 
position.  The  current  staff  of  the  Health 
Physics  Supervisor  under  the  current  TS 
would  report  directly  to  this  new 
position  through  a  new  Radiological 
Protection  Supervisor. 

Date  of  issuance:  May  28, 1985. 

Effective  date:  Upon  issuance. 

Amendment  Nos.:  47  and  12. 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22:  Amendment  revised  the 
Technical  Specifications. 

Dates  of  initial  notices  in  Federal 
Register  March  27, 1985  (50  FR  12157) 
and  April  23, 1985  (50  FR  16008). 

The  Commission's  related  evaluation 
of  these  amendments  is  contained  in  a 
Safety  Evalution  dated  May  28, 1985. 

No  comments  on  the  proposed  no 
significant  hazards  consideration 
determination  were  received. 

Local  Public  Document  Room 
Location:  Osterhout  Free  Library, 
Reference  Department.  71  South 
Franklin  Street,  Wilkes-Barre. 
Pennsylvania  18701. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
July  13, 1981,  as  supplemented  May  3, 
1984,  July  27, 1984  and  January  18. 1985. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  pertaining  to  operability 
and  surveillance  requirements  for 
hydraulic  and  mechanical  snubbers. 

Date  of  issuance:  May  29, 1985. 

Effective  date:  May  29, 1985. 

Amendment  No.:  92. 

Facility  Operating  License  No.  DPR- 
59.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  27, 1985  (50  FR  12157). 

The  Commission's  related  evaluated 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  29, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Penfield  Library.  State 
University  College  of  Oswego,  Oswego. 
New  York. 
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Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333.  ]ame»  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County.  New  York 

Date  of  application  for  amendment: 
December  21. 1984.  as  supplemented 
February  19, 1985. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  incorporate 
Radiological  Effluent  Technical 
Specifications  (RETS)  that  bring  the 
license  into  compliance  with  Appendix  I 
of  10  CFTl  Part  50. 

Date  of  issuance:  May  29. 1985.  . 

Effective  date:  July  1. 1985. 

Amendment  No.:  93. 

Facility  Operating  License  \'o.  DPR- 
53.  Amendment  revised  the  Technical 
SpeciHcations. 

Date  of  initial  notice  in  Federal 
Register  August  23. 1983  (48  FR  38418) 
and  March  27. 1985  (50  FR  12158). 

The  Commissions  related  evaluated 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  29. 1985. 

No  signi.Mcant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  PenHeld  Library,  State 
University  College  of  Oswego.  Oswego. 
New  York. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333.  fames  A. 
FitzPatnck  Nuclear  Power  Plant. 
Oswego  County.  New  York 

Date  of  application  for  amendment: 
laPiiary  30. 1985. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  by  changing  Table  3.7-1, 
■  Process  Pipeline  Penetrating  Primary 
Containment."  to  correct  an  error 
concemirg  the  isolation  signals 
specified  fur  two  reactor  wafer  sample 
line  vaKes. 

Date  of  issuance:  May  29. 1985. 

EffoctAe  date:  May  29. 1985. 

A.'it:r.::.:Pi>t  So.:^\. 

Facility  Operating  License  No.  DPR- 
59.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  27. 1985  (50  FR  12158). 

The  Comrnission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  29. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Penfield  Libriry.  State 
University  College  or  Oswego.  Oswego. 
New  York. 


Power  Authority  of  The  State  of  New 
York.  Docket  No.  50-286.  Indian  Point 
Unit  No.  3,  Westchester  County,  New 
York 

Date  of  application  for  amendment: 
December  3, 1984. 

Brief  description  of  amendment:  The 
amendment  would  revise  Section  3.7  of 
the  Technical  Specifications  to  define 
the  Limiting  Conditions  for  Operation  of 
systems,  subsystems,  trains, 
components  and  devices  supplied  by  an 
inoperable  normal  or  emergency  power 
source. 

Date  of  issuance:  Mav  28, 1985. 

Effective  date:  May  28. 1985. 

Amendment  No.:  56. 

Facilities  Operating  License  No. 
DPR-&i:  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  27, 1985  (50  FR  12159). 

1  he  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  28, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martime  Avenue,  White  Plains,  New 
Ynrk,  10610. 

Public  Service  Electric  and  Gas 
Company,  Docket  Nos.  50-272  and  50- 
311,  Salem  Nuclear  Generating  Stnticn, 
Units  Nos.  1  and  2,  Salem  County,  New 
Jersey 

Date  of  application  for  amendments: 
February  8, 1985. 

Brief  description  of  amendment^:  The 
amendments  revise  the  Technical 
Specifications  to  correct  editorial  and 
typographice-Bl  eirors  issued  in 
Amendment  Nos.  59  and  28  for  Salem 
I'nits  1  and  2,  respectively. 

Date  of  issuance:  May  30, 1985. 

Effective  date:  May  30,  1985. 

Amendment  Nos.:&4  and  36. 

Facility  Opproting  Licenses  Nos. 
DPR-70  and  DPR-75:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  27, 1985  (SO  FR  12161). 

The  Commissions  relc.teu  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  30, 1985. 

No  significant  hazards  consideration 
comments  have  been  received:  No. 

Local  Public  Document  Room 
location:  Salem  Free  Library,  112  West 
Broadway.  Salem,  New  Jersey  08079. 

Public  Service  Electric  and  Gas 
Company,  Docket  No.  50-311,  Salem 
Nuclear  Generating  Station,  Unit  2, 
Salem  County,  New  Jersey 

Date  of  application  for  amendment: 
September  23,  1983  and  supplemented 
November  21, 1984. 


Brief  description  of  amendment:  The 
amendment  revises  the  control  room 
leak  rate  pressure  from  'A  inch  W.C.  to 
Va  inch  W.G.  for  surveillance  testing. 

Date  of  issuance:  May  30, 1985. 

Effective  date:  May  30. 1985. 

Amendment  No.:  37. 

Facility  Operating  License  No.  DPR- 
75:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  23. 1984  (49  FR  21835). 

The  Commissions  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  30, 1985. 

No  significant  hazards  consideration 
comments  have  been  received:  No. 

Local  Public  Document  Room 
location:  Salem  Free  Library,  112  West 
Broadway,  Salem.  New  Jersey  08079. 

Sacramento  Municipal  Utility  District. 
Docket  No.  50-312,  Rancho  Seco 
Nuclear  Geneiating  Station,  Sacramento 
County,  California 

Date  of  application  for  amendment: 
September  9, 1982,  as  revised  December 
28, 1984. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  add  surveillance  of 
certain  special  interest  steam  generator 
tubes  and  visual  inspections  of  the 
internal  auxiliary  feedwater  distributor, 
attachment  welds,  and  thermal  sleeves. 

Date  of  issuance:  May  28. 1985. 

Effective  date:  May  28. 1985. 

Amendment  No.:  66. 

Facility  Operating  License  No.  DPR- 
75:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  22. 1983  (48  FR 
52825)  and  March  27. 1985  (50  FR  12161). 

The  Commissions  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  28. 1985. 

No  significant  hazards  consideration 
comments  h-ive  been  received:  No. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library.  628  I  Street.  Sacramento. 
Clifornia. 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312.  Rancho  Seco 
Nuclear  Generating  Station,  Sacramento 
County,  California 

Date  of  application  for  amendment- 
February  17, 1983,  as  supplemented  and 
revised  July  12, 1983,  January  8, 
February  7  and  March  18, 1985. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  defining  the  operability 
and  surveillance  requirements  for  plant 
essential  electrical  systcTis,  the 
operability  requirements  fur  components 
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of  the  fire  protection  system  and  adds 
surveillance  requirements  for  the 
heating,  ventilation  and  air  conditioning 
(HVAC)  systems  for  the  Nuclear  Service 
Electrical  Building  (NSEB).  Portions  of 
the  amendment  request  were  denied  by 
the  Commission  and  are  addressed  in  a 
separate  Notice  of  Denial. 

Date  of  issuance:  June  4, 1985. 

Effective  date:  June  4. 1985. 

Amendment  No.:  88. 

Facility  Operating  License  No.  DPR- 
75:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  23, 1983  (48  FR  28765): 
December  21. 1983  (48  FR  56510);  April 
23.  1985  (50  FR  16012). 

The  Commission's  related  evaluatiori 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  4, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library,  828  I  Street,  Sacramento, 
California. 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco 
Nuclear  Generating  Station,  Sacramento 
County,  California 


Dates  of  application  for  amendment: 
August  22, 1984,  December  21, 1984, 
February  22, 1985,  and  March  14, 1985. 

Brief  description  of  amendment:  The 
amendment  modifies  the  Commission's 
Order  dated  March  14, 1983,  as  revised 
November  10, 1983,  to  extend  the  date 
for  completion  of  the  actions  required 
for  NUREG-0737  (Clarification  of  TMI 
Action  Plan  Requirements),  Item 
III. D. 3.4,  Control  Room  Habitability, 
from  the  refueling  outage  which  started 
March  1985  to  the  refueling  outage 
currently  estimated  to  start  September 
1986. 

Date  of  issuance:  May  30, 1985. 

Effective  date:  May  30, 1985. 

Amendment  No.:  67. 

Facility  Operating  License  No.  DPR- 
54.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  23. 1985  (50  FR  16011). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  30, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library.  828  I  Street,  Sacramento, 
California. 


Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco 
Nuclear  Generating  Station.  Sacramento 
County,  California 

Date  of  application  for  amendment: 
December  17, 1984,  as  supplemented 
March  14, 1985,  and  April  9, 1985. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  change  the  operating 
limits  for  Cycle  7  operation. 

Date  of  issuance:']une  4, 1985. 

Effective  date:  June  4, 1985. 

Amendment  No.:  69. 

Facility  Operating  License  No.  DPR- 
54.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  23, 1985  (50  FR  16013). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  4. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library.  828  I  Street,  Sacramento, 
California. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  application  for  amendment: 
July  22, 1982,  as  supplemented  July  20, 
1983. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  raise  the  suppression 
pool  temperature  limit  during  normal 
operation  from  90  °F  to  100  "F. 

Date  of  issuance:  June  6, 1985. 

Effective  date:  June  6, 1985. 

Amendment  No.:  88. 

Facility  Operating  License  No.  DPR- 
28.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  20, 1983  (48  FR  33089). 

Subsequent  to  the  initial  notice  in  the 
Federal  Register,  the  licensee  provided 
clarifying  information  by  letter  dated 
July  20, 1983.  This  clarifying  information 
does  not  affect  the  discussion  or 
conclusions  of  the  initial  notice  of  our 
proposed  determination  in  any  way. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  6, 1985. 
!    Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  Vermont  05301. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  WNP-2. 
Richland,  Washington 

Date  of  amendment  request: 
December-20, 1984  and  as  supplemented 
on  January  31, 1985. 


Brief  Description  of  amendment 
request:  This  amendment  revises  the 
WNP-2  license  by  modifying  the 
Technical  Specifications,  Primary 
Containment  Air  Locks,  Limiting 
Conditions  for  Operation.  3.6.1.3  and  the 
associated  Surveillance  Requirements. 
4.6.1.3  to  permit  repair  and/or 
maintenance  of  the  interlock  mechanism 
for  the  primary  containment  air  locks 
during  plant  operation. 

Date  of  issuance:  May  28. 1985. 

Effective  date:  May  28, 1985. 

Amendment  No.;  9. 

Facility  Operating  License  No.  NFP- 
21:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  27, 1985  (50  FR  12167). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  28, 1985. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
Location:  Richland  Public  Library,  Swift 
and  Northgate  Streets,  Richland, 
Washington  99352. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  LICENSE  AND  HNAL 
DETERMINATION  OF  NO 
SIGNinCANT  HAZARDS 
CONSIDERATION  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing.  For  exigent  circumstances,  a 
press  release  seeking  public  comment  as 
to  the  proposed  no  significant  hazards 
consideration  determination  was  used, 
and  the  State  was  consulted  by 
telephone.  In  circumstances  where 
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failure  to  act  in  a  timely  way  would 
have  resulted,  for  example,  in  derating 
or  shutdown  of  nuclear  power  plant,  a 
shorter  public  comment  period  (less 
than  30  days),  has  been  offered  and  the 
State  consulted  by  telephone  whenever 
possible. 

Under  its  regulations  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment.  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commissions  Public  Document 
Room.  1717  H  Street,  N.W.,  Washington. 
D.C..  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555.  Attention: 
Director.  Division  of  Licensing. 

The  Commission  is  also  offering  an 
opportunity  for  hearing  with  respect  to 
the  issuance  of  the  amendments.  By  July 
19, 1985,  the  licensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  v.ritten  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 


filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference  schedule 
in  the  proceeding,  a  petition-  r  shall  file 
a  supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
ligtigated  in  the  matter,  and  the  bases 
for  each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 


Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  D.C,  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street.  N.W.. 
Washington.  D.C.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  (Branch  Chief):  petitioner's 
name  and  telephone  number  date 
petition  was  mailed:  plant  name:  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-(v)  and 
2.714(d). 

Northeast  Nuclear  Energy  Company 
(NNECO),  Docket  No.  50-245,  Millstone 
Nuclear  Power  Station,  Unit  No.  1,  New 
London  County,  Connecticut 

Date  of  application  for  amendment 
May  15, 1985. 

Brief  Description  of  Amendment:  The 
amendment  changes  the  technical 
specifications  to  permit  reactor 
operation  with  deinerted  reactor 
containment  drywell  for  up  to  48  hours. 

Date  of  issuance:  June  5, 1985. 

Effective  date:  June  5. 1985. 

Amendment  No.  102. 


\. 
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Provisional  Operating  License  No. 
DPR-21.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  24. 1985  (50  FR  21523). 

No  significant  hazards  consideration 
comments  received;  No. 

The  Commission's  related  evaluation 
of  the  amendment  and  final  no 
significant  hazards  consideration 
determination  are  contained  in  a  Safely 
Evaluation  dated  June  5, 1985. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day,  Berry,  and  Howard.   / 
Counselors  at  Law.  City  Place.  Hartford, 
Connecticut  06103-3499. 

Local  Public  Document  Room 
location.  Walerford  Public  Library.  49 
Rope  Ferry  Road.  Waterford. 
Connecticut  06385. 

NRC  Branch  Chief:  John  A.  Zwolinski. 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco 
Nuclear  Generating  Station.  Sacramento 
County,  California 

Date  of  application  for  amendment: 
February  14. 1985.  86  revised  May  6, 
1985. 

Brief  description  of  amendment:  The 
amendment  involves  changes  to  the 
Technical  Specifications  to  incorporate 
design  changes  to  the  Control  Room/ 
Technical  Support  Center  Emergency 
Filtering  System  and  Air  Supply  System. 

Date  of  issuance:  June  7. 1985. 

Effective  date:  June  7. 1985. 

Amendment  No.:  70. 

Facility  Operating  License  No.  DPR- 
54.  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes,  published  in  Federal 
Register  on  May  16. 1985  (50  FR  20514). 

Comments  received:  No. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
(l.ited  June  7, 1985. 

Attorney  for  licensee:  David  S. 
Kaplan.  Sacramento  Municipal  Utility 
District.  6201  S  Street,  P.O.  Box  15830. 
Sacramento.  California  95813. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library.  828  I  Street  Sacramento, 
California. 

Dated  at  Bethesda.  Maryland  this  12th  day 
of  June  1985. 

For  the  Nuclear  Regulatory  Commission. 

Edward  |.  Butcher. 

Acting  Chief.  Operating  Reactors  Branch  No. 

3.  Division  of  Licensing. 

|FR  Doc.  85-14638  Filed  6-18-85;  8:45  am) 
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Consumers  Power  Co.,  Palisades 
Nuclear  Plant;  Relocation  of  Local 
Public  Document  Room 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (NRC) 
has  relocated  the  local  public  document 
room  (LPDR)  for  Consumers  Power 
Company's  Palisades  Nuclear  Plant  from 
the  Kalamazoo  Public  Library. 
Kalamazoo.  Michigan,  to  the  Van 
Zoeren  Library,  Hope  College.  Holland, 
Michigan. 

Members  of  the  public  may  now 
inspect  and  copy  documents  and 
correspondence  related  to  the  licensing 
and  operation  of  the  Palisades  Nuclear 
Plant  at  the  Van  Zoeren  Library.  Hope 
College.  Holland.  Michigan  49423.  The 
Library  hours  are: 

A.  College  in  session:  Monday- 
Thursday  8:00  a.m-midnighf;  Friday  8:00 
a.m.-10:00  p.m.;  Saturday  10:00  a.m.- 
10:00  p.m.;  Sunday  1:00  p.m.-midnight. 

B.  Summer  and  vacations:  As  posted. 
For  further  information,  interested 

parties  in  the  Holland  area  may  contact 
the  LPDR  directly  through  Ms.  Carol 
)uth.  telephone  number  616-392-5111. 
Parties  outside  the  service  area  of  the 
LPDR  may  address  their  requests  for 
records  to  the  NRC's  Public  Docum.ent 
Room.  1717  H  Street  NW..  Washington, 
DC  20555.  telephone  number  202-634- 
3273. 

Questions  concerning  the  NRC's  local 
public  document  room  program  or  the 
availability  of  documents  at  the 
Palisades  LPDR  should  be  addressed  to 
Ms.  Jona  L.  Souder.  Chief,  Local  Public 
Document  Room  Branch.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  telephone  number  800-638- 
8081  toll-free.  _ 

Dated  at  Bethesda,  Maryland,  the  13th  day 
of  June.  1985. 

For  the  Nuclear  Regulatory  Commission. 
|ohn  Philips, 

.Acting  Director.  Division  of  Rules  and 
Records,  Office  of  Administration. 
(FR  Doc.  85-14766  Filed  6-18-85:  8:45  am| 

BILUNG  CODE  7S9O-01-M 

(Report  Nureg-10371 

Containment  Performance  Working 
Group;  Availability  of  Draft  Report  for 
Comment 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Availability  of  Draft 

Report  for  Comments. 


temperature  associated  with  severe 
accident  sequences  involving  significant 
core  damage.  Potential  leak  paths 
through  containment  penetration 
assemblies  (such  as  equipment  hatches, 
airlocks,  purge  and  vent  valves,  and 
electrical  penetrations)  have  been 
identified  and  their  contributions  to  leak 
area  for  the  containment  are 
incorporated  into  containment  response 
analyses  of  selected  severe  accident 
sequence  to  predict  the  containment 
leak  rate  and  pressure/ temperature 
response  as  a  function  of  time. 

Because  of  lack  of  reliable 
experimental  data  on  the  leakage 
behavior  of  contairmient  penetrations 
and  isolation  barriers  at  pressures 
beyond  their  design  conditions,  an 
analytical  approach  has  been  used  to 
estimate  the  leakage  behavior  of 
components  found  in  specific  reference 
plants  that  approximately  characterize 
the  various  containment  types. 

Public  comments  are  invited  on  the 
methods  used  to  estimate  both  pressure 
induced  and  combined  pressure  and 
temperature  induced  leak  areas  due  to 
the  challenge  of  postulated  severe 
accident  conditions  inside  the 
containment. 

DATE:  The  comment  period  expires  (uly 
10, 1985. 

ADDRESSES:  Send  comments  to  Goulam 
Bagchi.  Division  of  Engineering.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555.  Copies  of  this 
document  may  be  obtained  free  of 
charge  to  the  extent  of  supply  upon 
written  request  to  the  Records 
Management  Branch,  Division  of 
Technical  Information  and  Document 
Control.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  D.C.  20555. 
Telephone:  301^92-7333. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Goutam  Bagchi  at  the  above 
address,  telephone  301^92-8251. 
lames  P.  Knight, 

Acting  Director.  Division  of  Engineering. 
Office  of  Nuclear  Reactor  Regulation.  LKb. 
Nuclear  Regulatory  Commission. 
jFR  Doc.  85-13966  Filed  6-18-85;  8:45  am) 

BILLING  CODE  7590-01-M 


SUMMARY:  Containment  buildings  for 
power  reactors  have  been  studied  to 
estimate  their  leak  rate  as  a  function  of 
increasing  internal  pressure  and 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  14574;  S12-6101] 

Orexel  Series  Trust;  Notice  of 
Application  for  an  Order  for  an 
Exemption 

June  12,  1985. 

Notice  is  hereby  given  that  Drexel 
Series  Trust  ("Applicant '  or  "Trust') 
Broad  Street,  New  York,  New  York 
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10004.  registered  as  an  open-end, 
manaj^ement  investment  company  under 
the  Investment  Company  Act  of  1940 
( •Acf)  filed  an  application  on  April  26. 
1985.  for  an  order  of  the  Commission, 
pursuant  to  Section  6(c)  of  the  Act. 
exempting  Applicant  from  the 
provisions  of  Section  17(0  of  the  Act  to 
the  extent  necessary  to  permit  Applicant 
to  maintain  excess  variation  margin 
with  its  futures  commission  merchant  in 
connection  with  Applicants 
transactions  in  futures  contracts  and 
options  in  futures  contracts  as  described 
herein  and  in  the  application.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  text  of  the  applicable  statutory 
provisions. 

The  application  states  that  the  Trust, 
organized  as  a  business  trust  under  the 
laws  of  Massachusetts  in  September. 
1984.  with  Drexel  Management 
Corporation  as  investment  adviser, 
currently  offers  shares  in  six  investment 
portfolios.  Applicant's  Government 
Securities  Series  ("Series"),  which  seeks 
a  high  current  return  by  investing 
primarily  in  U.S.  Government  and 
agency  securities,  intends  to  purchase 
and  sell  interest  rate  futures  contracts, 
and  purchase  and  sell  put  and  call 
options  on  futures  contracts,  as  a  means 
of  hedging  against  changes  in  interest 
rales.  Applicant  states  it  has  received  a 
no-action  letter  from  the  Division  of 
Trading  and  Markets  of  the  Commodity 
P'utures  Trading  Commission  ("CFTC") 
stating  that  it  will  not  recommend  any 
enforcement  action  by  the  CFTC  against 
Applicant  if  it  does  not  register  as  a 
rnmrnedity  pool  operator  ("CPO ')  as 
defined  in  Section  2(a)(1)(A)  of  the 
Commodity  Exchange  Act  ( "CEA").  or 
does  not  comply  with  the  provisions  of 
Subpart  B  of  Part  4  of  the  CFTCs 
regulations.  Applicant  also  has  obtained 
a  no-action  letter  from  the  Commission 
that  no  enforcement  be  recommended 
under  the  provisions  of  Section  17(f)  and 
18(f)(1)  of  the  Act  with  respect  to  Series' 
transactions  in  futures  contracts  and 
related  options. 

According  to  the  application,  an 
interest  rate  futures  contract  creates  a 
binding  obligation  m  the  purchase:  (the 
"long  ")  to  accept  delivery,  and  on  the 
part  of  the  seller  (ihe  "short")  to  make 
delivery,  of  a  specified  quantity  of  the 
underlying  U.S.  Government  security  in 
a  stated  delivery  month,  at  a  price  fixed 


in  the  contract.  The  precise  instruments 
to  be  delivered  under  the  terms  of  an 
interest  rate  futures  contract  are 
determined  at  the  lime  specified  for 
delivery,  in  accordance  with  the  rules  of 
the  exchange  on  which  the  contract  is 
traded.  Applicant  states  that  a  majority 
of  transactions  in  futures  contract  do  not 
result  in  actual  delivery,  but  rather  are 
settled  through  liquidation,  i.e..  by 
entering  into  an  offsetting  transaction. 
Futures  contracts  are  traded  only  on 
commodity  exchanges  approved  by  the 
CFTC.  Transactions  in  futures  contracts 
must  be  executed  through  a  futures 
commission  merchant  ("FCM"),  which  is 
a  member  of  the  relevant  commodity 
exchange  ("Contract  Market "). 

Long  or  short  positions  are 
established.  Applicant  states,  by 
payment  to  the  FCM  of  a  percentage  of 
the  value  of  the  contract.  This  amount, 
the  "initial  margin."  represents  a  "good 
faith"  deposit  to  assure  performance  by 
both  parties  to  the  contract  and 
typically  equals  2%  of  the  value  of  the 
contract  purchased.  Applicant  also 
stales  that  both  the  purchaser  and  seller 
of  the  futures  contract  are  required  to 
deposit  initial  margin  at  the  time  the 
contract  is  entered  into,  and  if  the 
market  moves  adversely  to  their 
position,  must  make  "variation"  or 
"maintenance"  margin  payments  in 
order  to  restore  equity  in  the  account  to 
a  certain  level.  The  required  amount  of 
variation  margin  payment  is  determined 
daily  and  additional  margin  is  required. 
or  excess  margin  released,  as  the  value 
of  the  contract  fluctuates. 

According  to  the  application,  at  any 
point  prior  to  the  delivery  date,  a  party 
may  close  its  position  through  an 
offsetting  transaction,  subject  to  the 
availability  of  a  liquid  secondary 
market.  Closing  out  a  futures  contract 
sale  is  effected  by  purchasing  a  futures 
contract  for  the  same  aggregate  amount 
of  the  specific  financial  instrument  and 
the  same  delivery  month.  If  the  price  of 
the  initial  sale  of  the  futures  contract 
exceeds  the  price  of  the  offsetting 
purchase,  the  seller  experiences  a  gain. 
Conversely,  if  the  price  of  the  offsetting 
purchase  exceeds  the  price  of  the  initial 
sale,  the  seller  experiences  a  loss. 
Closing  out  a  futures  contract  purchase 
is  effected  by  the  purchaser  entering 
into  a  futures  contract  sale.  If  the 
offsetting  sale  price  exceeds  the 
purchase  price,  the  purchaser 
experiences  a  gain:  if  the  purchase  price 
exceeds  the  offsetting  sales  price,  it 
experiences  a  loss. 


The  application  states  that  an  option' 
on  a  futures  contract  grants  the 
purchaser  ("holder")  the  right,  but  not 
the  obligation,  to  enter  into  a  long 
position  in  the  underlying  futures 
contract,  in  the  case  of  a  call  option,  or  a 
short  position  in  the  case  of  a  put  option, 
at  a  fixed  price  ("strike  price")  up  to  a 
stated  expiration  date.  A  holder  pays  a 
"premium,"  a  non-refundable  sum,  as 
the  purchase  price.  Upon  exercise  by  the 
option  holder,  the  contract  market 
clearing  house  establishes  a 
corresponding  short  position  for  the 
seller,  or  "writer,"  of  the  option,  in  the 
case  of  a  call  option,  or  a  corresponding 
long  position  in  the  case  of  a  put  option. 
At  that  time,  according  to  the 
application,  both  the  holder  and  writer 
must  post  initial  margin  in  connection 
with  the  underlying  futures  contract,  and 
unless  liquidated,  must  make  variation 
margin  payments  as  the  value  of  the 
futures  contract  fluctuates.  Option 
positions,  like  futures  contracts,  may  be 
closed  out  through  an  offsetting 
transaction,  provided  a  liquid  secondary 
market  is  available. 

Applicant  states  that  the  Series  may 
purchase  and  sell  futures  contracts  as  a 
hedge  against  adverse  changes  in 
interest  rates  and  not  for  speculative 
purposes,  and  has  made  such  a 
representation  to  the  staff  of  the  CFTC 
in  connection  with  its  CPO  no-action 
letter.  Moreover.  Applicant  has 
undertaken  that  it  will  not  enter  into 
futures  contracts  or  related  options  if 
immediately  thereafter  the  aggregate 
value  of  the  obligations  underlying  the 
futures  contracts  or  related  options 
exceeds  30%  of  the  Series  net  assets.  In 
addition,  the  Series  may  not  purchase  oi 
sell  futures  contracts  or  related  options 
(other  than  offsetting  existing  positions) 
if  immediately  thereafter  the  sum  of  the 
amount  of  initial  margin  deposits  on 
futures  contracts  and  related  options 
and  premiums  paid  therefor  would 
exceed  5%  of  the  market  value  of  the 
Series  total  assets.  When  the  Series 
purchases  futures  contracts,  or  writes 
put  options  thereon,  an  amount  of  cash 
and  appropriate  high  grade  debt 
obligations,  equal  to  the  market  value  of 
the  futures  contracts  and  options  (less 
any  related  margin  deposits)  will  be 
deposited  in  a  segregated  account  with 
its  Custodian.  Applicant  represents  that 
such  segregated  assets  will  not  be  used 
to  support  any  other  Series'  transaction. 

According  to  the  application,  the 
initial  margin  required  in  connection 
with  futures  contracts  and  related 
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options  will  be  made  into  special 
segregated  accountB  ("Accounts")  with 
the  Trusts  Custodian,  in  the  name  and 
for  the  benefit  of  the  Series'  FCMs.  An 
Account  will  be  established  for  each 
PCM  with  which  the  Series  enters  into 
futures  transactions.  Amounts  held  in 
the  Accounts  will  constitute 
performance  bonds,  to  be  returned  to 
the  Series  at  termination  of  the  futures 
positions,  less  any  amount  due  to  the 
FCM  after  a  default  by  the  Series  on  any 
obligation  to  the  FCM. 

Subsequent  variation  margin 
payments  due  the  FCM  by  the  Series 
will  be  made  directly  to  the  FCM. 
Applicant  has  represented,  in 
connection  with  its  Commission  no- 
action  letter,  that  when  the  Scries  has 
the  right  to  receive  variation  margin 
payments  from  an  FCM,  it  will  promptly 
demand  payment  of  such  amounts  from 
an  FCM.  Any  such  funds  received  will 
be  held  by  the  Custodian. 

Applicant  asserts  it  would  be 
unnecessarily  burdensome  and  costly 
for  the  Trust  to  demand  payments  of  Je 
muiimr's  amounts  of  variation  margin. 
Accordingly.  Applicant  request  an 
exemption  from  Section  17(f)  of  the  Act 
to  permit  it  to  maintain  excess  variation 
margin  with  its  FCM  so  long  as  such 
margin  does  not  exceed  $50,000,  and  so 
long  as  the  total  amount  due  from  all 
FCMs  with  which  the  Series  maintains 
accounts  does  not  exceed  Vs  of  1%  of  the 
Series'  net  assets,  at  which  time 
Applicant  will  denjand  that  excess 
xariation  margin  be  paid. 

In  support  of  the  requested  relief. 
Applicant  states  that  the  ability  to  leave 
excess  margin  with  its  FCM  to  the 
extent  proposed,  would  save  the  Series, 
and  its  shareholders  the  expense  of 
processing  payments  for  small  amounts 
without  increasing  the  risk  to  security  of 
its  assets. 

Applicant  represents  that  it  will  enter 
into  a  separate  agreement 
("Agreement")  between  the  Trust,  its 
Custodian  and  FCM.  pursuant  to  which 
margin  deposits  v.'ill  be  held  by  the 
Custodian,  subject  to  disposition  by  the 
FCM  in  accordance  with  CFTC  rules 
and  the  rules  of  the  contract  market. 
Each  Agreement  will  provide  that:  (1) 
The  Custodian  will  take  instructions 
with  respect  to  disposition  of  assets  in 
that  account  only  from  the  FCM:  (2)  in 
directing  any  disposition  of  assets,  the 
FCM  must  state  that  the  Trust  is  in 
default,  that  all  conditions  precedentlji 
its  right  to  direct  disposition  have  been 
satisfied,  and  that  the  disposition  is  for 
a  proper  purpose  under,  and  in  all  other 
respects  complies  with,  the  terms  of  the 
Agreement:  (3)  Trust  assets  that  would 


otherwise  be  held 


the  possession  of  the  Custodian  un'il 


by  the  FCM  will  be  in 


released,  sold  or  otherwise  disposed  of 
in  accordance  with  or  under  the  terms  of 
the  Agreement;  (4)  those  assets  will  not 
otherwise  be  pledged  or  encumbered  by 
the  FCM;  (5)  upon  request  of  that  Trust, 
the  FCM  will  cause  the  Custodian  to 
release  to  the  Trust's  general  custodial 
account  any  assets  to  which  the  Trust  is 
entitled  under  such  Agreement;  and  (6) 
assets  in  the  Account  will  otherwise  be 
used  only  to  satisfy  the  Trust's 
obligations  to  the  FCM  under  the  terms 
of  the  Agreement.  Applicant  states  that 
the  Trust  will  promptly  cause  any 
amounts  no  longer  required  as  initial 
margin  to  be  transferred  to  its  general 
account,  and  that  the  Trust  will  disclose 
in  a  prospectus  supplement  the  risk  of 
loss  of  margin  deposits  because  of  the 
bankruptcy  of  an  FCM,  although  the 
proposed  arrangements  are  designed  to 
reduce  that  risk. 

Applicant  states  that  any  variation 
margin  payable  to  the  Trust  by  an  FCM 
will  Be  reflected  as  net  gains,  will 
immediately  be  shown  as  increased 
equity^n  the  Trust's  account  with  tliat 
FCM  and  will  be  immediately  credited 
to  the  Trust's  net  asset  value. 
Conversely,  variation  margin  payments 
made  to  an  FCM  will  be  reflected  as  net 
losses.  Applicant  states  that  the  Trust, 
on  a  daily  basis,  will  monitor  amounts 
of  variation  margin  due  to  it  and 
promptly  demand  payment  and  transfer 
those  amounts  from  the  FCM  to  the 
Trust's  Custodian  (for  the  general  or 
segregated  custodial  Account,  as 
appropriate)  whenever  the  amount  of 
variation  margin  owed  to  the  Trust  by  a 
given  FCM  reaches  $50,000.  in  order  to 
minimize  any  risk  of  loss  of  any 
variation  margin  to  which  the  "Trust  is 
entitled. 

Initial  margin  deposits  held  by  the 
Custodian  and  variation  margin 
payments  held  by  the  Trust's  FCM  will 
continue  to  be  regarded  as  Series  assets, 
unless  and  until  such  amounts  are  owed 
to  the  FCM.  No  FCM  will  be  permitted 
to  pledge  or  encumber  amounts  held  by 
it  or  the  Custodian  for  the  benefit  of  the 
Series.  In  the  event  of  an  FCM's 
insolvency,  amounts  held  by  the  FCM 
for  the  benefit  of  the  Series  become 
subject  to  federal  bankruptcy  laws  and 
bankruptcy  regulations  of  the  CTFC, 
which  provide,  Applicant  states,  for  pro 
rata  distribution  to  customers  of  the 
FCM  of  all  customer  property.  In  view  of 
the  limitation  that  initial  margin 
deposits  on  futures  contracts  and 
related  options  and  premiums  and  paid 
for  related  options  may  not  exceed  5%  of 
the  Series'  total  assets  and  of  the 
extensive  regulations  of  the  CFTC 
governing  segregation  and  accounting 
by  FCMs,  Applicant  believes  that  an 
exemption  from  the  provisions  of 


Section  17(f)  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  July  8, 19f.5,  at  5:30  p.m.,  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his/her  interest,  the 
reasons  for  the  request,  and  the  specific 
issues  of  fact  or  law  that  are  disputed,  to 
the  Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549.  A 
copy  of  the  request  should  be  served 
personally  or  by  mail  upon  Applicant  at 
the  address  stated  above.  Proof  of 
service  (by  affidavit  or.  in  the  case  of  an 
attorney-at  law,  by  certificate)  shall  be 
filed  with  the  request.  After  said  date, 
an  order  disposing  of  the  application 
will  be  issued  unles"  the  Commission 
orders  a  hearing  upon  request  or  upon 
its  own  motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  Hoiiis, 
Assistant  Secretary. 
|FR  Doc.  85-14688  Filed  6-18-85:  8:45  am) 
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[File  No.  22-138361 

Application  and  Opportunity  For 
Hearing;  Storage  Equities,  Inc. 

Jure  13, 1935. 

Notice  is  hereby  given  that  Storage 
Equities,  Inc.,  a  Cahfornia  corporation 
( "Applicant")  has  filed  an  application 
under  clause  (ii)  of  Section  310(b)(1)  of 
the  Trust  Indenture  Act  of  1939  (the 
"Act")  for  a  finding  thai  the  trusteeship 
of  Trust  Services  of  America,  Inc.,  a 
California  corporation  ("TSA")  (as 
successor  trustee  to  First  Interstate  Bank 
of  California,  a  California  banking 
corporation),  under  a  seventh  » 

supplement  of  an  existing  indenture 
qualified  under  the  Act  is  not  so  likely  to 
involve  a  material  conP.ict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  TSA  from  acting  as  trustee 
under  such  seventh  supplement. 

Section  310(b)  of  the  Act  provides  in 
part  that,  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest,  it  shall 
within  ninety  (90)  days  after 
ascertaining  that  it  has  such  conflicting 
interest,  either  eliminate  such  conOicling 
interest  or  resign.  Subsection  (1)  of  such 
section  provides,  in  effect,  with  certain 
exceptions,  that  a  trustee  under  a 
qualified  indenture  shall  be  deemed  to 
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have  a  conflicting  interest  if  such  trustee 
is  trustee  under  another  indenture  under 
which  any  other  securities  of  the  same 
issuer  are  outstanding. 

However,  under  clause  (ii)  of 
subsection  |1).  there  may  be  excluded 
from  the  operation  of  this  provision 
another  indenture  under  which  other 
securities  of  the  issuer  are  outstanding, 
if  the  issuer  shall  have  sustained  the 
burden  of  proving,  on  application  to  the 
Commission  and  after  opportunity  for 
hearing  thereon,  that  trusteeship  under 
such  qualified  indenture  and  such  other 
indenture  is  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
such  trustee  from  acting  as  trustee  under 
either  of  such  indentures. 

The  Applicant  alleges  that: 

1.  TSA.  as  successor  trustee,  currently 
is  acting  as  trustee  under  an  indenture 
(the  'indenture")  and  several  prior 
supplements  thereto  under  which  the 
Applicant  is  an  obligor.  The  Indenture, 
dated  as  of  August  9, 1983.  is  between 
Applicant  and  TSA  and  provides  for  the 
periodic  issuance  of  secured  notes  in 
partial  consideration  for  the  purchase  of 
property  by  Applicant.  This  indenture 
was  filed  as  Exhibit  4.3  to  Applicant's 
registration  statement  no.  2-«0850  filed 
under  the  Securities  Act  cf  1933,  and  has 
been  qualified  under  the  Trust  Indenture 
Act  in  connection  with  a  Form  T-1  filing. 
File  No.  22-12633. 

Applicant  has  also  entered  into,  and 
filed  by  way  of  post-effective 
amendments  to  the  registration 
statement  stated  above,  prior 
supplements  under  which  TSA  is  a 
trustee.  Applicant  has  issued  several 
series  of  its  secured  notes  under  the 
prior  supplements. 

2.  Applicant  wishes  TSA  to  continue 
as  Trustee  under  the  seventh 
supplemental  indenture  executed  April 
29.1985. 

3.  The  Applicant  is  not  in  default  in 
any  respect  under  the  Indenture  or  prior 
supplements  thereto. 

4.  Each  series  of  secured  notes  issued 
under  the  prior  supplements  are  secured 
by  separate  and  distinct  assets  of 
Applicant  so  that  should  TSA  have 
occasion  to  proceed  against  the  security 
under  any  series  of  notes,  such  action 
would  not  affect  the  security,  or  the  use 
of  any  security,  under  any  other  series. 
Thus,  the  existence  of  the  other 
trusteeships  should  not  iilhibit  or 
discourage  TSA's  actions  under  any  one 
series. 

The  Applicant  has  waived  notice  of 
hearing,  hearing  on  the  issues  raised  by 
its  Application  and  all  rights  to  specify 
procedures  under  Rule  8(b)  of  the  Rules 
of  Practice  of  the  Securities  and 


Exchange  Commission  in  connection 
with  this  matter.  For  a  more  detailed 
statement  of  the  matters  of  fact  and  law 
asserted,  all  persons  are  referred  to  said 
Application,  which  is  a  public  document 
on  file  in  the  office  of  the  Commission's 
Public  Reference  Section.  450  Fifth 
Street.  .WV..  Washington.  DC.  20549. 

Notice  is  further  given  that  any 
interested  person  may.  not  later  than 
July  8, 1985.  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  fact  or 
law  raised  by  said  Application  which  he 
desires  to  controvert,  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon. 

Any  such  request  should  be 
addressed:  Secretary.  Securities  and 
Exchange  Comfnission.  Washington, 
DC.  20549.  At  any  time  after  said  date, 
the  Commission  may  issue  an  order 
granting  the  Application  upon  such 
terms  and  conditions  as  the  Commission 
may  deem  necessary  or  appropriate  in 
the  public  interest  and  the  interest  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 
Shirley  E.  Ilollis, 
Assistant  Secretary. 

|FR  Doc.  85-146fl6  Filed  6-18-85;  8;45  am) 
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IFM  No.  22-138901 

Application  and  Opportunity  for 
Hearing;  Storage  Equities,  Inc. 

June  13. 1985. 

Notice  is  hereby  given  that  Storage 
Equities,  Inc.,  a  California  corporation 
("Applicant")  has  filed  an  application 
under  clause  (li)  of  Section  310(b)(1)  of 
the  Trust  Indenture  Act  of  1939  (the 
"Act")  for  a  finding  that  the  trusteeship 
of  Trust  Services  of  America,  Inc.,  a 
California  corporation  ("TSA")  (as 
successor  trustee  to  First  Interstate  Bank 
of  California,  a  California  banking 
corporation),  under  a  sixth  supplement 
of  an  existing  indenture  qualified  under 
the  Act  is  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
TSA  from  acting  as  trustee  under  such 
sixth  supplement. 

Section  310(b)  of  the  Act  provides  in 
part  that,  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest,  it  shall 
within  ninety  (90)  days  after 
ascertaining  that  it  has  such  conflicting 
interest,  either  eliminate  such  conflicting 


interest  or  resign.  Subsection  (1)  of  such 
section  provides,  in  effect,  with  certain 
exceptions,  that  a  trustee  under  a 
qualified  indenture  shall  be  deemed  to 
have  a  conflicting  interest  if  such  trustee 
is  trustee  under  another  indenture  under 
which  any  other  securities  of  the  same 
issuer  are  outstanding. 

However,  under  clause  (ii)  of 
subsection  (1).  there  may  be  excluded 
from  the  operation  of  this  provision 
another  indenture  under  which  other 
securities  of  the  issuer  are  outstanding, 
if  the  issuer  shall  have  sustained  the 
burden  of  proving,  on  application  to  the 
Commission  and  after  opportunity  for 
hearing  thereon,  that  trusteeship  under 
such  qualified  indenture  and  such  other 
indenture  is  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
such  trustee  from  acting  as  trustee  under 
either  of  such  indentures. 

The  Applicant  alleges  that: 

1.  TSA.  as  successor  trustee,  currently 
is  acting  as  trustee  under  an  indenture 
(the  "Indenture")  and  several  prior 
supplements  thereto  under  which  the 
Applicant  is  an  obligor.  The  Indenture, 
dated  as  of  August  9. 1983.  is  between 
Applicant  and  TSA  and  provides  for  the 
periodic  issuance  of  secured  notes  in 
partial  consideration  for  the  purchase  of 
property  by  Applicant.  This  indenture 
was  filed  as  Exhibit  4.3  to  Applicant's 
registration  statement  no.  2-80850  filed 
under  the  Securities  Act  of  193J.  and  has 
been  qualified  under  the  Trust  Indenture 
Act  in  connection  with  a  Form  T-1  filing. 
File  No.  22-12633. 

Applicant  has  also  entered  into,  and 
filed  by  way  of  post-effective 
amendments  to  the  registration 
statement  stated  above,  prior 
supplements  under  which  TSA  is  a 
trustee.  Applicant  has  issued  several 
series  of  its  secured  notes  under  the 
prior  supplements. 

2.  Applicant  wishes  TSA  to  continue 
as  Trustee  under  the  sixth  supplemental 
indenture  executed  April  19. 1985. 

3.  The  Applicant  is  not  in  default  in 
any  respect  under  the  Indenture  or  prior 
supplements  thereto. 

4.  Each  series  of  secured  notes  issued 
under  the  prior  supplements  are  secured 
by  separate  and  distinct  assets  of 
Applicant  so  that  should  TSA  have 
occasion  to  proceed  against  the  security 
under  any  series  of  notes,  such  action 
would  not  affect  the  security,  or  the  use 
of  any  security,  under  any  other  series. 
Thus,  the  existence  of  the  other 
trusteeships  should  not  inhibit  or 
discourage  TSA's  actions  under  any  one 
series. 
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The  Applicant  has  waived  notice  of 
hearing,  hearing  on  the  issues  raised  by 
its  Application  and  all  rights  to  specify 
procedures  under  Rule  8(b)  of  the  Rules 
of  Practice  of  the  Securities  and 
Exchange  Commission  in  connection 
with  this  matter.  For  a  more  detailed 
statement  of  the  matters  of  fact  and  law 
asserted,  all  persons  are  referred  to  said 
Application,  which  is  a  public  document 
on  file  in  the  office  of  the  Commission's 
Public  Reference  Section.  450  Fifth 
Street.  NE..  Washington.  D.C.  20549. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
July  8. 1985,  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  fact  or 
law  raised  by  said  Application  which  he 
desires  to  controvert,  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon. 

Any  such  request  should  be 
addressed:  Secretary.  Securities  and 
Exchange  Commission.  Washington. 
D.C.  20549.  At  any  time  after  said  date, 
the  Commission  may  issue  an  order 
granting  the  Application  upon  such 
terms  and  conditions  as  the  Commission 
may  deem  necessary  or  appropriate  in 
the  public  interest  and  the  interest  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Shirley  E.  Mollis.      i 
Assistant  Secretary.] 
jFR  Doc.  85-14687  Filed  6-18-85:  8:45  am) 
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(Release  No.  34-22137;  File  No.  SR-PSE- 
85-151 


edia 


Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  Pacific 
Stock  Exchange,  Inc. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  May  3. 1985.  the  Pacific 
Stock  Exchange.  Inc.  ("PSE")  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  herein.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

The  PSE  proposes  not  to  charge  book, 
transaction  or  trade  match  fees  in 
classes  of  options  on  three  over-the- 
counter  ("OTC")  stocks:  Gene'tech  Inc.. 
Intel  Corporation  and  Tandem 
Computers.  Inc.  These  options  are 
dually-listed  with  at  least  one  other 
exchange.  Charges  for  transactions  in 


these  options  will  be  waived  from  the 
first  day  of  trading  (June  3. 1985)  '  to 
August  1. 1985.  PSE  states  that  this 
proposal  is  a  "competitive  response"  to 
the  Commission's  decision  to  permit 
options  on  OTC  stocks  to  be  traded  by 
more  than  one  exchange.*  According  to 
PSE,  this  waiver  of  fees  will  permit 
market  quality,  rather  than  differentials 
in  transaction  charges,  to  be  the 
determinative  factor  in  the  competition 
among  markets  for  these  options.  PSE 
states  that  the  statutory  basis  for  the 
proposed  rule  change  is  sections  6(b)(5) 
and  6(b)(8)  of  the  Act.» 

The  foregoing  change  was  effective  on 
filing  with  the  Commission  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4  under 
the  Act.  At  any  time  within  60  days  of 
the  filing  of  such  proposed  rule  change, 
the  Commission  may  abrogate 
summarily  such  rule  change  if  if  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  futherance  of  the 
purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  submission  by 
July  10. 1985.  Persons  desiring  to  make 
written  comments  should  file  six  copies 
thereof  with  the  Secretary  of  the 
Commission,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW.. 
Washington,  DC  20549.  References 
should  be  made  to  File  No.  SR-PSE-85- 
15. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  PSE. 


'On  May  31. 1985,  the  Commission  approved 
•  PSE'8  proposal  to  trade  options  on  OTC  stocks, 
subject  to  PSE's  agreement  not  to  commence  trading 
sucti  options  until  |une  3. 1985.  Securities  Exctiange 
Act  Release  No.  22104.  May  31. 1985. 

'Securities  Exchange  Act  Release  No.  22028.  May 
8. 19BS.  SO  FR  20310. 

'The  Commission  notes  that  CBOE  has  adopted  a 
similar  fee  waiver  for  transactions  in  options  on 
OTC  stocks.  Securities  Exchange  Act  Release  No. 
22106.  June  3. 1985. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  June  12, 1985. 
Shirley  E.  Hollis, 
Assistant  Secretary. 
[FR  Doc.  85-14691  Filed  fr-18-85:  8:45  am) 
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[Release  No.  34-22138;  SR-BSE-85-3J 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Boston 
Stock  Exchange,  Inc.  Relating  to  an 
Amendment  to  the  Constitution  of  the 
Boston  Stock  Exchange,  Inc. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78  S(b)(l),  notice  is  hereby  given 
that  on  June  10, 1985  the  Boston  Stock 
Exchange.  Incorporated  ("BSE")  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  changes  as 
described  in  items  I.  II.  and  III  below, 
which  items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Attached  to  the  filing  as  Exhibit  1  is  a 
copy  of  the  proposed  amendment  to  the 
Constitution  of  the  BSE.  Exhibit  1  is 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  5th  Street,  NW., 
Washington.  D.C.  and,  at  the  principal 
office  of  the  BSE. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  governing  the  purpose  of  and 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  and  Statutory 
Basis  for,  the  Proposed  Rule  Change 

(a)  On  December  20, 1984  the  Board  of 
Governors  approved  revisions  in  the 
Exchange  Constitution.  The  purpose  of 
the  proposed  amendments  is  to  update 
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the  Constitution  and.  where  necessary, 
to  ehminate  outdated  material.  In  some 
instances,  additional  material  has  been 
added  to  more  fully  clarify  the  authority 
of  the  Board  of  Governors,  and  in  others, 
material  which  is  no  longer  pertinent 
has  been  deleted. 

Set  forth  below  is  a  summary  of  the 
more  important  changes: 

Article  1— Title.  Object.  Defmitions 

Section  2 — Object.  The  objectives  of 
the  Exchange  are  set  forth  in  detail. 
Previously  the  objectives  were 
incorporated  by  reference  from  the 
Articles  of  Incorporation. 

Section  3 — Definitions.  Definitions  of 
terms  used  throughout  the  Constitution 
have  been  amended  or  inserted  to 
provide  additional  clarity. 

Section  3(cf — Member.  The  definition 
of  "member"  has  been  amended  to 
clarify  the  long-standing  requirement 
that  a  member  be  a  natural  person  as 
opposed  to  Partnerships  and 
Corporations.  Corporations  and 
partnerships  are  treated  as  "member 
organizations". 

Section  3(e)— Allied  Member.  The 
definition  of  an  allied  member  has  been 
included  in  this  section  for  purposes  of 
clarification.  The  definition  is  similar  to 
the  definition  previously  found  in 
Section  7  of  Article  XI. 

Article  II — Board  of  Governors 
(Formerly  Articles  II  and  III) 

Article  II  has  been  restructured  to 
fully  define  the  composition,  role  and 
powers  of  the  Board  of  Governors.  The 
Article,  as  revised  incorporates 
provisions  previously  contained  in 
Articles  II  and  III. 

Section  1 — Composition  of  Board.  The 
composition  of  the  Board  has  been 
redefined  to  reflect  the  elimination  of 
the  position  of  the  President  of  the 
Exchange. 

Section  2 — Non-Member  Governors. 
This  provision  was  added  to  insure  that 
non-members  of  the  Exchange  by  virtue 
of  their  service  on  the  Board  of 
Governors  agree  to  uphold  the 
Constitution. 

Section  6 — Delegation  of  Powers.  This 
section  has  been  added  to  specifically 
allow  the  Board  of  Governors  to 
delegate  its  authority  to  duly  authorized 
committees  of  the  Board  or  such  officers 
and  employees  of  the  Exchange  as  it 
may,  from  time-to-time,  deem 
appropriate. 

Section  9 — Vacancies.  Vacancies  in 
the  Board  of  Governors  are  filled  by  the 
Chairman  subject  to  the  approval  of  the 
Board.  This  allows  the  Chairman  to 
nominate  replacements  but  the  Board 
continues  to  retain  its  power  of 
approval. 


Section  11— Action  Without  Meeting. 
This  section  permits  the  Board  to  act 
without  a  meeting. 

Article  III — Chairman  and  Vice 
Chairman  (Formerly  Article  IV) 

The  duties  of  the  Chairman  have  been 
amended  in  Sections  2  and  3  to 
empower  the  Chairman  to  appoint 
officers  and  employees  of  the  Exchange. 
This  authority  was  previously  vested  in 
the  President. 

The  specific  office  of  President  has 
been  eliminated. 

Article  VII — Committees  (Formerly 
Article  IX) 

This  Article  has  been  amended  to 
formally  change  the  name  of  the  former 
Business  Conduct  Committee  to  that  of 
the  Market  Performance  Committee.  In 
addition,  the  Audit  Committee  has  been 
added  as  a  standing  committee  of  the 
Board  of  Governors.  Provision  has  also 
been  made  to  allow  for  a  committee  to 
take  action  without  a  meeting  upon  the 
filing  of  unanimous  written  consents. 
The  Board  continues  to  have  authority 
to  establi-'sh  such  additional  committees 
as  it  deems  necessary. 

Section  3 — Arbitration  Committee. 
Many  of  the  provisions  related  to 
arbitration  have  been  deleted  from  the 
Constitution  and  have  been  reinserted  in 
the  Rules  of  the  Exchange.  The 
procedures  for  arbitration  change  from 
time  to  time  and  the  industry  as  a  whole 
has  recently  developed  a  uniform 
arbitration  procedure. 

Section  6 — Audit  Committee.  Section 
6  establishes  the  Audit  Committee  as  a 
standing  committee  of  the  Board  of 
Governors. 

Article  IX — Membership  (Formerly 
Article  XI) 

Section  1 — Number  of  Memberships. 
This  section  establishes  the  number  of 
memberships  at  the  currently  authorized 
level  of  224  seats.  An  amendment  to  the 
Constitution  is  required  in  order  to 
increase  that  number. 

Section  2 — Transfer  of  Membership. 
Section  2  details  the  requirements  for 
transfer  of  membership  whether  by 
outright  sale  or  lease.  A  lessor  shall 
have  all  rights  of  membership  except 
those  pertaining  to  the  Gratuity  Found 
or  distributions  upon  dissolution. 

Section  3 — Qualification  for 
Membership.  This  section  has  been 
amended  to  reflect  the  statutory 
requirements  of  the  Exchange  Act  of 
1934. 

Section  4 — Qualification  of  Member 
Organizations.  This  section,  detailing 
the  qualification  of  member 
organizations,  makes  clear  that  a 
member  organization  of  the  Exchange  is 


entitled  to  that  status  only  by  virtue  of 
its  association  with  an  individual 
meml)er. 

Article  XII — Transfer  of  Membership 
(Formerly  Article  XIII) 

Requirements  for  Transfer  of 
Membership  have  been  amended  to 
allow  for  specific  provisions  lO  be 
incorporated  in  the  Rules  of  the 
Exchange. 

Article  XIII— Insolvent  Members 
(Formerly  Article  XV) 

The  provision  has  been  amended  to 
clarify  the  incidents  of  insolvency  and 
the  requirements  for  notification, 
suspension,  reinstatement  and  appeal. 

Article  XIV — Expulsion  and  Suspension 
(Formerly  Article  XVI) 

Amendments  have  been  made  to 
clarify  the  standards  and  procedures 
applicable  to  expulsion  and  suspension. 
Penalities  for  specific  acts,  such  as 
misstatement,  acts  deterimental  to  the 
Exchange,  and  the  obligation  to  submit 
records  to  the  Exchange  have  been 
amended  for  purposes  of  clarification. 

Section  1-^Necessary  Votes  for 
Expulsion  or  Suspension.  This  provision 
was  amended  to  coordinate 
Constitutional  provisions  with  the  rules 
of  the  Exchange  dealing  with 
Disciplining  of  Members  (Rule  XXX). 

Article  XVII— Gratuity  Fund  (Formerly 
Article  XX) 

Provisions  distinguishing  between 
adopted  and  biological  children  have 
been  eliminated. 

(b)  The  statutory  basis  for  the 
proposed  rule  change  is  Section  6  of  the 
Securities  Exchange  Act  of  1934.  as 
amended,  in  that  the  Constitution  will 
conform  to  the  provisions  of  Section  6  of 
the  Act  which  regulate  membership, 
selection  of  directors,  rules,  disciplinary 
aciien,  and  will  otherwise  conform  with 
me  general  requirements  of  Section  6. 

fB)  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  change  will  impose  any  burden  on 
competition  since  the  amendments  do 
not  effect  day-to-day  operations  of 
member  firms  and  do  not  impose 
restrictions  on  membership  greater  than 
those  permitted  by  the  Securities 
Exchange  Act  of  1934.  Further,  the 
changes  do  not  impose  restrictions  on 
membership  which  are  greater  than 
those  previously  contained  in  the 
Constitution. 
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(C)  Self-Reaulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participaitts.  or  Others 

Notice  of  the  proposed  amendments 
wern  distributed  to  members  of  the 
Exchange.  No  comments  were  received 
nor  were  objections  to  the  amendments 
rPRistered  by  any  member. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  B\'  order  apprcjve  such  proposed 
change,  or 

(B)  bistitute  proceedings  to  determine 
whetlier  the  proposesd  rule  change 
sht)ii!d  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  person^  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NVV. 
Washington.  DC  20549.  Copies  of  the 
s;ibmission.  all  seb-sequenl  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission  and  any  person, 
other  than  those  that  may  be  withheld 
from  the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW. 
Washington.  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  July 
10, 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
iiulhority. 

Dated:  June  12. 1985j 
Shirley  E  Mollis. 
Assistant  Secretary. 
|FR  Doc.  85-14694  Filed  6-18-85:  8:4.5  am] 
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(Release  No.  34-22136;  File  No.  SR-MSE- 
85-41 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Midwest 
Stock  Exctiange,  Incorporated 
Relating  to  an  Electronic  Trading 
Linkage  Between  MSE  and  the  Toronto 
Stock  Exchange 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  June  4, 1985  the  Midwest  Stock 
Exchange,  Incorporated  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Midwest  Stock  Exchange  is 
submitting  for  SEC  approval,  an 
Agreement,  and  accompanying  rule 
changes  implementing  an  electronic 
trading  linkage  between  the  MSE  and 
the  Toronto  Stock  Exchange.  The  text  of 
the  Agreement  and  rule  changes. 
Exhibits  A  and  B,  are  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
or  from  the  Midwest  Stock  Exchange. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  on  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Toronto  Stock  Exchange  and 
Midwest  agreed  in  principal  in  late 
January  to  establish  an  electronic 
trading  linkage  between  the  two 
exchanges.  Its  primary  objective  is  to 
provide  a  mechanism  for  direct  flow  of 
orders  between  the  two  trading  floors, 
thereby  providing  greater  liquidity  for 
issues  traded  in  both  markets  and 


affording  investors  in  both  Canada  and 
the  U.S.  an  opportunity  to  obtain  best 
price  available  in  either  country. 

The  linkage  will  commence  on  a  pilot 
basis  in  several  of  the  actively  traded, 
dually  listed  issues.  It  will  be  expanded 
to  include  most  dually  listed  stocks.  It 
will  begin  on  a  one-way  basis  from 
Toronto  t^  MSE.  "Northbound"  orders 
will  probably  be  delayed  until  Toronto 
develops  the  abiHty  to  provide  a 
simultaneous  currency  transaction  at  the 
time  a  "northbound"  stock  trade  is 
executed  in  Toronto.  This  will  minimize 
the  risk  resulting  from  fluctuations  in 
U.S./Canadian  dollar  exchange  rate 
between  time  of  execution  and  time  of 
settlement.  It  will  also  permit  Toronto's 
Canadian  dollar  quotes  to  be  converted 
to  U.S.  dollar  quotes  for  display  on  MSE. 

The  following  is  a  summary  of  the 
major  provisions  of  the  Agreement: 

1.  Quotations.  Each  exchange  will 
display  on  its  floor  quotes  distributed  by 
the  other  exchange.  The  MSE  quotes 
will  be  in  U.S.  dollars  and.  with  respect 
to  any  linkage  traded  stock  which  is 
traded  through  the  Intermarket  Trading 
System,  shall  include  the  national  best 
bid  and  offer  distributed  by  CQS. 

The  TSE  quotes  will  be  a  composite  of 
Canadian  dollar  quotes  and.  when  the 
currency  transaction  mechanism  is  in 
place,  the  equivalent  price  converted  to 
U.S.  dollars.  Also,  the  TSE  will 
distribute  a  market  in  U.S.  dollar  quotes. 

2.  Transmission  and  Execution  of 
Orders.  Orders  will  be  transmitted  over 
existing  automated  routing  systems — 
MSE's  MAX  System  and  Toronto's 
MOST  System  (Market  Order  System  of 
Trading). 

a.  Marketable  Orders.  Initially  the 
linkage  will  oAly  provide  for  marketable 
limit  orders  sent. 

These  orders  will  be  treated  as 
immediate  or  cancel — i.e.  promptly 
executed  or  cancelled  depending  on 
whether  they  are  marketable  when 
received. 

Marketable  agency  orders  will  be 
guaranteed  an  execution  at  the  best 
availaible  quote  on  the  receiving 
exchange  up  to  a  specified  minimum 
amount.  The  minimum  guarantee  may  be 
different  for  specific  stocks. 

Professional  orders  will  not  be 
entitled  to  any  guarantee. 

b.  A  way  from  the  Market  Orders 
(Limit  Orders).  While  not  included  in 
the  intitial  stages.  Away  from  the 
Market  Orders  will  eventually  be 
included  in  the  linkage. 

Professional  and  agency  day  orders 
up  to  1000  shares  will  be  accepted. 

Agency  orders  will  be  subject  to 
normal  priority  rules  with  one 
exception — the  MSE  rule  stating  that 
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limit  orders  received  over  MAX  will  be 
executed  on  the  basis  of  300  shjires  for 
ever\'  500  shares  that  trades  at  the  limit 
price  on  the  primary  market  will  not  be 
applicable  to  orders  sent  from  the  TSF. 

Professional  orders  will  be  on  a  parity 
with  the  respective  market  makers  on 
each  floor. 

In  addition  each  exchange  has  agreed 
to  use  its  best  efforts  to  avoid  trade 
throughs  on  U.S.  dollar  quotes  of  the 
other  market. 

3.  Clearance  and  Settlement.  The 
Midwest  Stock  Exchange  will  be 
responsible  for  submitting  trades 
executed  on  either  floor  to  the  Midwest 
Clearing  Corporation. 

All  trades  will  be  submitted  as  floor — 
compared  trades  and  will  be  settled  at 
Midwest  Clearing  using  an  account  to  be 
established  at  MCC  by  Canadian 
Depository  Service  (CDS). 

All  trades  will  be  settled  at  MCC  in 
U.S.  Funds.  For  trades  executed  in 
Toronto  in  Canadian  dollars,  Toronto  is 
in  the  process  of  developing  a 
mechanism  for  the  immediate 
conversion  of  U.S.  and  Canadian 
dollars-  This  will  allow  MSE  members  to 
settle  their  side  of  the  trade  in  U.S. 
currency  and  Toronto  members  to  settle 
the  other  side  in  Canadian  currency, 
without  being  subject  to  the  risk  of 
currency  fluctuations. 

CDS  will  be  responsible  to  MCC  for 
settling  trades  on  behalf  of  Toronto 
members. 

Neither  exchange  will  guarantee 
settelement  on  its  members  behalf. 

4.  Surveillance.  Trade  data  will  be 
exchanged  on  a  regular  basis  and  upon 
request  to  monitor  trading  through  the 
linkage. 

Both  parties  have  agreed  to  cooperate 
fully  in  the  investigation  of  all  matters 
involving  trades  in  the  linkage. 

5.  Administration.  A  six  member  joint 
Operating  Committee  will  be 
responsible  for  admininstering  the 
linkage.  It  will  meet  periodically  to 
oversee  operations  and  recommend 
changes. 

Any  disputes  relating  to  orders  will  be 
resolved  in  accordance  with  on-floor 
dispute  resolution  procedures  in  place 
on  the  receiving  exchange,  or  by 
arbitration  where  appropritate. 

Also  attached  are  new  Linkage  rule 
changes  which  are  designed  to 
implement  the  Linkage  Plan  and  assure 
applicability  of  Exchange  rales  to  orders 
received  from  Toronto  and  executed  on 
the  Midwest.  Interpretations  to  these 
rules  also  make  certain  MSE  rules 
applicable  to  orders  sent  from  Midwest 
to  Toronto  where  deemed  appropriate 
(similar  to  ITS  requirements).  The 
remaining  rule  amendments  make 
necessary  conforming  changes  to 


existing  MSE  rules,  enabling  them  to 
accomodate  linkage  orders. 

Basis.  The  proposed  Linkage 
Agreement  and  implementing  rule 
changes  are  consistent  with  Section  6(b) 
of  the  Exchange  Act  in  general  and 
further  the  objectives  of  Section  6(b)  (5) 
in  particular,  in  that  the  Linkage  is 
intended  to  provide  greater  depth  and 
liquidity  for  isues  traded  in  both 
markets  and  afford  investors  in  both 
Canada  and  the  U.S.  and  opportunity  to 
obtain  the  best  price  available  in  either 
country. 

(Bl  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  proposed  Linkage  Agreement  and 
implementing  rule  changes  will  impose 
no  burden  on  competition,  and  will  in 
fact  enhance  competition  by  providing 
for  the  direct  flow  of  orders  between  the 
two  trading  floors. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
Agreement  and  rule  changes. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will:  (A)  by  order  approve  the  proposed 
rule  change,  or  (B)  institute  proceedings 
to  determine  whether  the  proposed  rule 
change  should  be  disapproved. 

IV.  Solicitation  of  Comments 

,  Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 


inspection  and  copying  in  the 
Commissions  Public  Refercnct;  Scjction. 
450  Fifth  Street.  NW.,  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  iit 
the  Principal  office  of  the  above- 
referenced  self-regulatory  organiz.ition. 
All  submissions  should  refer  to  the  filt; 
number  is  the  caption  above  and  should 
be  submitted  by  July  10. 1985. 

For  the  commission.  Iiy  the  Division  of 
.Murket  Rrguliilion,  pursuant  to  di'legdliid 
Hiilhorily. 

Dated:  |unc  12. 1985 
Shirley  E.  liollis. 
Assisla/it  Secretary. 

(FR  Doc.  85-14692  Filed  6-18-B5:  8:45  iimj 
MLUNC  COM  MI0-«1-M 


■  Release  No.  34-22140;  SR-Phlx-85-17| 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Philadelphia 
Stock  Exchange,  Inc.;  Relating  to 
Amendments  to  its  By-Law  Articles  9- 
1  and  9-2 

Pursuanf  to  Section  19(b)(l )  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l)  and  Rule  19b-4 
thereunder,  notice  is  hereby  given  that 
on  June  3, 1985.  the  Philadelphia  Slock 
Exchange,  Inc.  ( "Phlx")  filed  with 
Securities  and  Exchange  Commission 
copies  of  a  proposed  rule  change  to 
amend  its  By-Law  Articles  9-1  and  9-2 
to  provide  that  rather  than  the  present 
six  trustees  of  the  Stock  Exchange  Fund, 
the  Fund  shall  be  composed  of  no  less 
than  six  and  not  more  than  eight 
trustees.  This  would  include  the 
Chairman  of  the  Board  of  Governors, 
two  Vice-Chairmen  of  the  Board  of 
Governors  and  rather  than  three 
Corporation  members,  up  to  five 
members  of  the  Corporation.  Each  of  the 
member  trustees  would  be  appointed  by 
the  Board  of  Governors  to  serve  for 
three  years  or  until  his  successor  is 
appointed.  In  addition,  four  of  the 
Trustees  of  the  Stock  Exchange  Fund, 
rather  than  three,  would  be  competent 
to  act  for  the  Trustees  of  the  Stock 
Exchange  Fund  in  all  matters  within 
their  jurisdiction  under  the  By-Laws  of 
the  Corporation.  According  to  Phlx.  the 
proposed  rule  change  which  is  non- 
controversial  and  related  to  the 
administration  of  the  exchange,  adds 
trustees  to  the  Stock  Exchange  Fund  to 
increase  the  diversity  of  opinion  on 
investment  policy  and  portfolio  strategy, 
as  well  as  other  fund  matters. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change  within  21  days  from  the  date  of 
publication  of  the  submission  in  the 
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Federal  Register.  Persons  desiring  to 
m.iite  wrilten  comments  should  file  six 
copies  thereof  with  the  Secretary  of  the 
Commission.  Spciirities  and  Excheinge 
Commission.  430  5th  Street  NW., 
Washington.  D.C.  20549.  Reference 
should  be  made  to  file  No.  SR-Phlx-85- 
17. 

Copies  of  the  submission,  all 
subst-quent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  dre  filed  with  the 
Commission  .ind  all  written 
communications  relHting  to  the  proposed 
rule  change  between  the  Com.mission 
and  any  person,  other  than  those  which 
may  ije  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
I'.S.C.  §  ,S52,  will  bo  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  5th  Street  NW..  Washington.  D.C. 
Copies  I'.f  the  filing  end  of  any 
suijsequent  amendments  also  will  be 
available  at  the  principal  office  of  the 
above-mentioned  sdlf-regulatory 
oiganization. 

The  Commission  finds  thai  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and  in  particular,  the 
rei|uirements  of  Section  6.  and  the  rules 
and  regulations  thereunder  in  that  it  is 
both  necessary  and  appropriate  for  the 
protection  of  investors  that  additional 
Trustees  be  appointed  to  strengthen  the 
stewardship  of  the  Stock  Exchange 
Fund. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof,  in 
that  the  additional  trustees  appointed  on 
a  timely  basis  by  Phlx  could  contribute 
to  the  trustees'  deliberations  at  the  next 
regularly  scheduled  meeting  of  the 
Trustees  on  June  2a  1985.  It  is  at  this 
meeting  that  portfolio  strategy  and  asset 
allocation  for  the  Stock  Exchange  Fund 
for  the  next  quarter  will  be  formulated. 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  referenced  above 
be,  and  hereby  is,  approved. 

For  the  Commissior.  by  the  Division  of 
.Miirket  Regulation  pursuant  to  delegated 
•iiilhorily. 

n.iti'd:  June  12, 1985. 
Shirley  E.  Mollis, 
.  \.-.,s'.s. '(//;/  Serrclary. 
|FR  Dm;.  85-14093  Filid  6-18-85:  8:45  am] 

BILLING  CODE  8010-01-M 


[Release  No.  35-23729;  70-7116] 

Allegheny  Generating  Co.  et  al.;  To 
Enter  Into  Revolving  Credit 
Agreement;  Exception  From 
Competitive  Bidding 

lune  12,  1985. 

Monongahela  Power  Company  ( 'MP ") 
1310  Fairmont  Avenue,  Fairmont,  WVA 
26554,  The  Potomac  Edison  Company 
("PE  ")  Downsville  Pike,  Hagerstown, 
MD  21740,  West  Penn  Power  Company 
("WP")  800  Cabin  Hill  Drive, 
Greensburg,  PA  15601  and  Allegheny 
Generating  Company  ("AGC")  320  Park 
Avenue,  New  York,  NY  10022,  wholly 
owned  subsidiaries  of  Allegheny  Power 
System,  Inc.,  a  registered  holding 
company,  have  filed  a  declaration  with 
this  Commission  subject  to  sections  6(a), 
7,  and  12  of  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act")  and  Rule 
50(a)(5)  thereunder. 

AGC  seeks  authorization  through  June 
30. 1987  to  enter  into  a  new  revolving 
credit  agreement,  through  December  31, 
1990  ("Agreement")  with  a  group  of 
eleven  banks,  with  Chemical  Bank  as 
agent,  to  replace  the  existing  $225 
million  revolving  credit  and  term  loan 
agreement  authorized  April  23, 1982 
(HCAR  No.  22469).  The  new  Agreement 
is  to  provide  for  a  credit  faciUty  in  the 
maximum  aggregate  principal  amount  of 
$400  million  with  a  maturity  of 
December  31, 1990  provided  that  such 
maturity  may  be  extended  at  the 
discretion  of  the  lending  banks  for  one- 
year  periods  beginning  three  years  prior 
to  the  then  applicable  maturity.  AH 
loans  made  by  each  bank  shall  be 
evidenced  by  a  promissory  note 
( "Note").  Each  Note  shall  be  payable  as 
to  principal  and  shall  bear  interest  from 
the  effective  date  of  such  loan  to  the 
termination  date.  There  would  be  a 
commitment  fee  of  ^/i6  of  1%  annum  of 
the  average  daily  unused  portion  of  the 
credit  facility.  Borrowings  under  the 
Agreement  shall  bear  interest  at  either 
(i)  the  alternate  base  rate  which  is  the 
higher  of  Chemical  Bank's  floating  prime 
or  %  of  1%  over  the  average  weekly 
three-month  certificate  of  deposit  rate, 
(ii)  the  London  Interbank  Offer  Rate 
i"LIBOR  ")  plus  %  of  1%  per  annum  from 
the  approval  date  through  December  31, 
1989  and  then  the  LIBOR  plus  V2  of  1% 
per  annum  thereafter  until  December  31, 
1990,  or  (iii)  the  CD  rate  plus  %  of  1% 
per  annum  from  the  effective  date 
through  December  31, 1989  and  then  the 
CD  rate  plus  V2  of  1%  per  annum 
thereafter  until  December  31, 1990.  From 
time  to  time,  as  AGC  may  request  and 
as  the  banks  may  have  available,  each 
bank  may  offer  fixed  rate  loans 
applicable  to  all  or  any  part  of  such 


Bank's  outstanding  loans,  in  maturities 
of  one  year  or  more.  The  effective  cost 
of  a  fixed  rate  loan  would  not  exceed 
20%  and  the  term  of  the  fixed  rate  loan 
would  not  exceed  December  31, 1990. 
MP,  PE,  and  WP  shall  guarantee, 
severally  and  not  jointly,  27%,  28%  and 
45''o  respectively  of  the  amount  due  the 
banks  fro.m  AGC. 

The  proceeds  from  the  Agreement  will 
be  used  by  AGC  to  acquire  up  to  a  40% 
ownership  interest  in  the  2,100  MW  Bath 
County  Pumped  Storage  Project  being 
constructed  by  Virginia  Electric  and 
Pov|er  Company. 

The  declaration  and  any  further 
amendments  thereto  are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by  July  8. 
1935,  to  the  Secretary,  Securities  and 
Exchange  Commission,  Washington, 
DC.  20549,  and  serve  a  copy  on  the 
declarants  at  the  address  specified 
above.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  a  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  wilU-eceive  a  copy  of 
any  notice  or  order  issued  in  this  matter. 
After  said  date,  the  declaration,  as  filed 
or  as  it  may  be  amended,  may  be 
granted  and  permitted  to  become 
effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  Hollis. 
Assistant  Secretary. 
|FR  Doc.  85-14761  Filed  6-18-85:  8;45  am] 

BILLING  CODE  lOIO-OI-M 


[Release  No.  34-22134;  File  No.  4-263] 

Self  Regulatory  Organizations;  Order 
Approving  Proposed  Amended 
Fingerprinting  Plan  by  the  National 
Association  of  Securities  Dealers 

June  11,  1984. 

On  October  29, 1984  the  National 
Association  of  Securities  Dealers 
( "NASD")  submitted  an  amended  plan 
for  Commission  approval  pursuant  to 
Rule  17f-2(c)  (17  CFR  240.17-2(c))  under 
the  Securities  Exchange  Act  of  1934  (the 
"Act").  Under  the  amended 
fingerprinting  plan,  the  NASD  would 
retain,  on  behalf  of  its  members, 
microfilmed  records  of  processed 
fingerprint  cards  that  did  not  have  any 
criminal  history  information  attached  to 
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the  cards.  The  NASD,  under  the 
amended  plan,  would  continue  to  return 
processed  cards  submitted  by  member 
organizations  that  have  criminal  history 
information  attached  to  the  cards'  and 
all  processed  cards  submitted  by  non- 
member  organizations.  The  Commission 
solicited  public  comment  concerning  the 
proposed  amended  plan  on  April  16, 
1985.*  No  comments  were  received.  As 
discussed  below,  the  Commission  is 
approving  the  proposed  amended  plan. 

The  proposed  amended  plan  only 
changes  the  NASDs  processing  of 
member  organizations'  "clean" 
fingerprint  cards,  i.e..  processed  cards 
with  no  criminal  history  information 
attached.  After  FBI  processing,  the 
NASD  would  sort  the  fingerprint  cards 
into  three  major  categories:  (1)  Cards 
submitted  by  non-member 
organizations:  (2)  cards  submitted  by 
member  organizations  that  have 
criminal  history  information  attached  to 
the  cards:  and  (3)  cards  submitted  by 
member  organization  that  are  "clean." 
The  NASD  would  re-examine  member 
organizations"  "clean"  fingerprint  cards 
to  ensure  that  no  criminal  history 
information  is  attached  to  those  cards. 
Then  the  NASD  would  microfilm  the 
cards  and,  after  microfilming,  destroy 
the  original  fingerprint  cards. 

The  NASD  would  keep  the 
microfilmed  records,  on  behalf  of  its 
member  organizations,  for  a  period  of  at 
least  twenty-five  (25)  years.  Each  month 
submitting  member  organizations  would 
receive  a  roster  containing  the  names  of 
the  fingerprinted  persons  within  their 
respective  organizations  and  the  dates 
the  cards  were  relumed  to  the  NASD 
from  the  FBI.'  In  addition,  copies  of  the 
microfilmed  cards  would  be  available  to 
the  submitting  organization,  its 
designated  examining  authority  ("DEA") 
and  the  Commission  upon  request. 

Rule  17f-2(d)  states,  among  other 
things,  that  before  a  self-regulatory 
organization  ("SRO")  can  maintain  a 
member  organization's  processed 


'  The  NASD  will  continue  to  review  criminal 
hiitory  data  attached  to  FBI  proccMed  ringerpnni 
cardi  fubmitted  by  member  on;anizations  for 
statutory  disqualifications  and  will  record  relevant 
data  in  its  internal  Tiles  to  comply  with  it* 
responsibility  under  the  Act  The  cards  and  the 
criminal  history  information  then  will  be  relumed  to 
the  submitting  member  organization.  In  addition,  the 
NASD  will  continue  to  make  available  to 
designated  examining  authorities  and  the 
Commission  criminal  history  information  upon 
request. 

'See  Secunlies  Exchange  Act  Release  No.  21933 
(Apnl  10.  19651.  50  FR  15027  (Apnl  16. 1965) 

'A  member  organization,  instead  of  retaining  a 
"clean"  fingerpnnt  card  for  each  employee  required 
to  be  nngerpnnled.  would  keep  in  its  file  the 
monthly  roster  containing  the  names  of  the 
fingerprinted  persons  and  the  dates  the  cards  i 
relumed  to  the  NASD  from  the  KBl. 


fingerprint  cards  the  SRO  must  be  the 
DEA  for  that  member. 'The  NASDs 
proposed  amended  plan,  however, 
provides  limited  recordkeeping  service 
for  member  organizations  "clean" 
fingerprint  cards  and  a  roster  listing  the 
processed  cards  that  are  "clean" 
irrespective  of  whether  the  NASD  is  the 
member's  DFJ\.  NASD  members  would 
continue  to  be  responsible  for 
maintaining  fingerprint  cards  that  have 
criminal  history  information  attached 
and  the  monthly  roster. 

The  NASD  believes  that  the  proposed 
amended  fingerprinting  plan  is 
consistent  with  section  17(f)(2)  of  the 
Act  and  with  the  public  interest  and 
protection  of  investors.  More 
specifically,  the  NASD  believes  that  the 
amended  plan  provides  increased 
efficiencies  in  the  processing  and 
maintenance  of  fingerprint  cards 
without  sacrificing  the  integrity  of  the 
fingerprinting  process  or  Rule  17f-2. 

The  Commission  has  reviewed  the 
procedures  detailed  in  the  amended 
plan  and  believes  that  the  amended  plan 
is  consistent  with  section  17(f)(2)  of  the 
Act  and  with  the  public  interest  and 
protection  of  investors.  The  Commission 
also  believes  that  the  limited 
recordkeeping  service  would  not  unduly 
hinder  a  DEA  from  fulfilling  its 
responsibility  under  the  Act  and, 
therefore,  meets  the  policy  concerns 
underlying  Rule  17f-2(d).  Likewise,  the 
Commission  concurs  with  the  NASDs 
belief  that  the  amended  plan  provides 
increased  efficiencies  in  the  processing 
and  maintenance  of  fingerprint  cards 
without  sacrificing  the  integrity  of  the 
fingerprinting  process  or  Rule  J7f-2. 
Therefore,  the  Commission  declares  the 
plan  to  be  effective  on  June  12, 1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
Shiri«y  E.  Hollia, 
Assistant  Secretary. 
|FR  Doc.  S5-14762  Filed  6-18-85:  8:45  am] 

MUJNQ  COOC  MMMI-H 

(RaiMM  No  35-23730;  70-7117] 

Maine  Yankee  Atomic  Power  Co^  et  al.; 
Regarding  Issuance  of  Guaranty 

June  13, 1985. 

Maine  Yankee  Atomic  Power  Company 
("Maine  Yankee").  Edison  Drive.  Augusta. 
Maine  04336.  a  subsidiary  of  New  England 
Electric  System  and  Northeast  Utilities, 
both  registered  holding  companies.  New 
England  Power  Company.  25  Research 
Drive.  Wesborough.  Massachusetts  01582.  a 
subsidiary  of  New  England  Electric  System. 


'The  Commission  stipulated  the  requiremeni  lo 
ensure  that  a  DF.A  would  not  be  unduly  hindered  in 
fulfilling  its  responsibility  under  Ihe  Act. 


Montaup  Electric  Company.  P.O.  Box  2333. 
Boston.  Massachusetts  02107.  a  subsidiary 
of  Eastern  Utilities  Associates,  a  registered 
holding  company.  Connecticut  Light  and 
Power  Company.  PO.  Box  270.  Hurtford. 
Connecticut  06141.  and  Western 
Massachusetts  Electric  Company.  174 
Brush  Hill  Avenue.  West  Springfield. 
Massachusetts  01089.  both  subsidiaries  of 
Northeast  Utilities,  have  filed  a  declaration 
with  this  Commission  subject  to  sections 
6{a)  and  12(0  of  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act "). 

Maine  Yankee  operates  a  single  unit 
nuclear-powered  electric  generating 
plant  ("Plant")  with  a  net  capacity  of 
approximately  830  megawatts.  The 
Plant's  capacity  is  shared  among  the  ten 
New  England  electric  utility  companies 
(collectively,  the  "Sponsors")  sponsoring 
Maine  Yankee. 

Under  a  Loan  Agreement  dated 
August  26. 1976  between  Maine  Yankee 
and  MYA  Fuel  Company  (the  "Fuel 
Company"),  the  Fuel  Company  has 
agreed  to  make  available  $50  million 
principal  amount  of  loans  for  use  in  the 
acquisiton  by  Maine  Yankee  of  nuclear 
fuel  and  other  related  property,  the 
construction,  completion,  extension  or 
improvement  of  its  facilities,  the 
improvement  or  maintenance  of  its 
services  and  the  reimbursement  of  its 
treasury  for  moneys  used  for  such 
purposes.  As  security  for  its  borrowings. 
Maine  Yankee  has  pledged  its  nuclear 
fuel  inventory  and  its  rights  under  its 
Power  Contracts  with  its  Sponsors, 
requiring  the  Sponsors  to  purchse  their 
respective  percentages  of  the  capacity 
and  power  output  of  the  Plant,  and  its 
rights  under  its  Capital  Funds 
Agreement  with  its  Sponsors  requiring 
the  Sponsors  to  purchase  common  stock, 
contribute  capital  or  make  loans  to 
Maine  Yankee.  These  respective 
percentages  are  as  follows:  Central 
Maine  Power  Company — 38%.  New 
England  Power  Company — 20%.  The 
Connecticut  Light  and  Power 
Company — 12%.  Bangar  Hydro-Electric 
Company — 7%.  Maine  Public  Service 
Company — 5%.  Public  Service  Company 
of  New  Hampshire — 5%.  Cambridge 
Electric  Light  Company — 4%.  Montaup 
Electric  Company — 4%.  Western 
Massachusetts  Electric  Company — 3%. 
and  Cental  Vermont  Public  Service 
Corporation — 2%. 

The  Fuel  Company  and  Manufacturers 
Hanover  Trust  Company  ( "Bank") 
entered  into  a  Credit  Agreement  dated 
August  26. 1976.  wherein  the  Bank 
agreed  to  extend  credit  to  and  issue 
letters  of  credit  in  favor  of  the  Fuel 
Company,  in  an  aggregate  amount  not 
exceeding  $50  million,  for  the  purpose  of 
financing  the  Fuel  Company's  loans  to 
Maine  Yankee  under  the  Loan 
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Agreement  .  Because  the  Power 
Contracts  contain  cancellation 
provisions  under  specific  contingencies 
and  because  of  the  heightened  attention 
nuclear  generating  facilities  have 
received  since  the  accident  at  Three 
Mile  Island  in  1979.  the  Bank  is  not 
willing  to  extend  the  term  of  the  Credit 
Agreement  beyond  August  26. 1985 
without  further  assurances  from  Maine 
Yankee's  Sponsor's.  Thus,  the  Sponsors 
of  Maine  Yankee  propose  to  execute 
and  deliver  Guarantee  Agreements 
pursuant  to  which  each  Sponsor  will 
severally  guarantee  to  the  Fuel 
Company  its  respective  percentages  of 
Maine  Yankee's  payment  obligations 
though  May  1,  2002. 

Each  Sponsor's  guarantee  will  be 
unconditional  and  will  not  be  subject  to 
any  set-off.  counterclaim,  offset, 
recoupment  or  abatement,  whatsoever. 
Each  Sponsor's  guarantee  will  be  limited 
to  the  percentage  of  any  payment 
default  that  is  equal  to  its  respective 
percentage  under  is  Power  Contract  and 
Capital  Funds  Agreement  with  Maine 
Yankee.  The  Fuel  Company  will  assign 
its  rights  under  the  Guarantee 
Agreements  to  the  Bank,  pursuant  to  the 
terms  of  an  Assignment  Agreement 
Restatement  dated  August  26. 1976.  as 
amended  and  as  proposed  to  be 
amended. 

In  connection  with  the  proposed 
execution  and  delivery  of  the  Guarantee 
Agreements  by  the  Sponsors,  the  Credit 
Agreement  is  proposed  to  be  amended 
to  refer  to  the  Guarantee  Agreements, 
reduce  the  fee  payable  in  respect  of  the 
issuance  of  Letters  of  Credit  from  .95  of 
1%  of  the  average  outstanding  amount  to 
.85  of  1%  of  such  amount  and  provide  for 
not  less  than  a  one-year  notice  of 
termination  after  the  second 
anniversary  of  the  Credit  Agreement. 

The  declaration  and  any  further 
amendments  thereto  are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by  July  8. 
1985.  to  the  Secretary.  Securities  and 
Exchange  Commission.  Washington, 
D.C.  20549.  and  serve  a  copy  on  the 
declarants  at  the  addresses  specified 
above.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  a  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  this  matter. 
After  said  dale,  the  declaration,  as  filed 
or  as  it  may  be  amended,  may  be 


granted  and  permitted  to  become 
effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  Hollis, 
Assistanl  Secretary. 
|FR  Doc.  85-14689  Filed  6-18-B5:  8:45  am) 

BILLING  COOC  (010-01-M 


(Release  No.  35-23731;  70-68301 

The  Southern  Co.;  Southern  Company 
Services,  Inc.;  Proposal  To  Extend 
Time  for  the  Issuance  of  Unsecured 
Notes 

June  13. 1985. 

The  Southern  Company  ("Southern"). 
64  Perimeter  Center  East.  Atlanta. 
Georgia  30346,  a  registered  holding 
company,  and  Southern  Company 
Services,  Inc.  ("Services"),  a  service 
company  subsidiary  of  Southern,  have 
filed  Post-Effective  Amendment  No.  4  to 
an  application-declaration  previously 
filed  pursuant  to  sections  6(a),  7  and  12 
of  the  Public  Utility  Holding  Company 
Act  of  1935  ("Act")  and  Rules  45  and 
50(a)(5)  promulgated  thereunder. 

By  prior  order  in  this  proceeding 
(HCAR  No.  22861,  February  24, 1983), 
Services  was  authorized  to  issue  and 
sell  up  to  an  aggregate  principal  amount 
of  $150  million  of  unsecured  notes, 
outstanding  at  any  one  time,  through 
June  30, 1984.  Such  maximum  amount 
may  include  any  combination  of  (1) 
current  notes  outstanding  to  Aetna  Life 
Insurance  Company  and  to  Credit 
Lyonnais  in  a  total  amount  of  up  to  $42 
million;  (2)  notes  to  Southern,  and/or  (3) 
up  to  $100  million  of  new  notes 
( 'Notes")  to  lenders  other  than 
Southern.  The  order  granted  an 
exception  from  the  competitive  bidding 
requirements  of  Rule  50  in  connection 
with  the  sale  of  the  Notes  and  reserved 
jurisdiction  over  their  terms  and 
conditions.  By  subsequent  orders 
Services  was  authorized  to  issue  and 
sell  $20  million  in  Notes  maturing  June  1, 
1991,  and  $30  million  in  Notes  maturing 
on  December  1, 1990  (HCAR  No.  23005, 
July  9, 1983,  and  HCAR  No.  23137, 
November  29, 1983,  respectively). 
Services  now  proposes  that  the 
authority  granted  in  this  matter  be 
extended  through  June  30, 1986. 

The  application-declaration  and  any 
amendments  thereto  is  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by  July  5. 
1985.  to  the  Secretary.  Securities  and 
Exchange  Commission.  Washington. 


D.C.  20549,  and  serve  a  copy  on  the 
applicants-declarants  at  the  addresses 
specified  above.  Proof  of  ser\'ice  (by 
affidavit  or,  in  case  of  an  attorney  at 
law.  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date,  the  application- 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  granted  and  permitted 
to  be  effective. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  Hollis, 
Assistant  Secretary. 
|FR  Doc.  85-14690  Filed  6-18-65;  8:45  am) 

BILLING  CODE  8010-01-M 


{Release  No.  34-22135;  File  No.  SR-BSE- 

85-41 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Boston 
Stock  Exchange,  Inc.;  Relating  to 
Amendment  to  Chapter  II,  Section  33 
of  the  Rules  of  the  Board  of 
Governors 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78  s(b)(l),  notice  is  hereby  given 
that  on  June  7, 1985  the  Boston  Stock 
Exchange.  Incorporated  ("BSE")  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  changes  as 
described  in  items  I.  II,  and  III  below, 
which  items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Set  forth  below  is  the  proposed  rule 
change.  Additions  are  italicized  and 
deletions  are  bracketed. 

CHAPTER  II 

Dealings  on  the  Exchange 


Executive  Guarantee 

Sec.  33.  The  Boston  Stock  Exchange 
Execution  Guarantee  shall  be  available 
to  each  member  firm  in  all  issues  traded 
through  the  Intermarket  Trading  System 
(ITS)  registered  to  a  member  specialist 
of  the  Exchange. 

Specialists  must  accept  and  guaranti-e 
execution  on  all  agency  orders  from  100 
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up  to  and  including  1.299  shares 
regardless  of  the  size  of  the  order. 

Specialists  must  accept  and  guarantee 
execution  on  all  agency  orders  from  100 
up  to  and  including  2.5O0  shares 
regardless  of  life  size  of  the  order  if  the 
issue  is  designated  as  a  most  actively 
traded  stock  (MA  TS). 

[i)  MA  TS  issues  are  the  100  must 
actively  traded  stocks  reported  to  the 
Consolidated  Tape  as  well  as  any  other 
issue  so  designated  at  the  request  of  the 
member  specialist  registered  in  the 
stock.  The  Market  Performance 
Committee  shall  periodically  revise  the 
eligible  issues. 

[ii]  A  specialist  may  request  an 
exemption  from  MA  TS  (not  applicable 
to  1.2991  for  good  cause  shown  by 
submitting  a  statement  to  the  Market 
Performance  Committee  setting  forth 
the  specific  conditions  that  render 
participation  injurious.  Each  such 
request  shall  be  reviewed  by  the  market 
Performance  Committee. 


II.  Self-Reguiatorv'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  fihng  with  the  Commission,  the 
self-regulatory  organization  included 
statements  governing  the  purpose  of  and 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  section 
I  A).  (B).  and  |C)  below,  of  the  most 
significant  aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  and  Statutory 
Basis  for.  the  Proposed  Rule  Change 

(a)  The  purpose  of  the  proposed 
change  is  to  enhance  the 
competitiveness  of  the  BSE  in  the 
national  market  system.  The  change  will 
increase  the  execution  guarantee 
applicable  to  retail  orders  from  1.299 
sijares  to  2.500  shares  in  the  100  most 
actively  traded  stocks  (MATS  issues") 
as  measured  by  CTA  trade  data.  A 
dealer-specialist  may.  in  addition, 
voluntarily  offer  any  stock  in  which  he 
or  she  is  registered  for  designation  as  a 
MATS  issue.  The  BSE  recognizes  that  in 
limited  situations  the  market  in  a 
particular  stock  may  be  such  that 
application  of  a  2.500  share  guarantee 
may  be  harmful  to  the  dealer-specialist. 
Thus,  a  dealer-specialist  may  petition 
for  exemption  from  the  plan.  Such 
exemption  shall  be  granted  only  for 
good  cause. 


(b)  The  statutory  basis  for  the 
proposed  change  is  section  6(b)5  of  the 
Securities  Exchange  Act  of  1934  in  that 
the  change  will  promote  competition 
within  the  national  market  system,  thus 
benefitting  the  investing  public. 

(B)  Self-Regulatory  Organization  "s 
Statement  on  Burden  on  Competition 

The  BSE  does  not  believe  that  the 
proposed  change  will  impose  any 
burden  on  competition. 

(c)  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Notice  of  the  proposed  change  was 
given  to  and  comments  were  solicited 
from  the  members  of  the  BSE  on  prior  to 
action  by  the  Board  of  Governors.  No 
adverse  comments  regarding  the 
guarantee  were  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  dissapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW.  Washington.  D.C. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 


All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  10. 1985. 

For  the  Cummission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  Hollis. 
As.'iistant  Sfcrelury. 
|une  11. 1985. 
|FR  Doc.  S5-14696  Filed  6-18-85;  8:45  am| 
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IReleaM  No.  34-22142;  Fil«  No.  SR-CBOE- 
•5-23) 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Chicago 
Board  Options  Exchange,  Inc., 
Relating  to  Certain  Types  of  Orders 
Defined 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  June  3.  1985  the  Chicago  Board 
Options  Exchange.  Incorporated  filed 
vs'ith  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items,  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Text  of  the  Proposed  Rule  Change 

Additions  are  italicized:  deletions  are 
bracketed. 

Rule  8.53.  (a)-(l).  No  change. 

(m)  Facilitation  Order.  A  facilitation 
order  is  an  order  [for  the  proprietary 
account  of  a  member  ogranizationj 
which  is  only  to  be  executed  in  whole  or 
in  part  in  a  cross  transaction  with  an 
order  for  a  public  customer  of  the 
member  organization  and  which  is 
clearly  designated  as  facilitation  order. 

Rule  6.74.  (a)-(B).  No  change. 

(b)  A  Floor  Broker  who  holds  an  order 
for  a  public  customer  of  a  member 
organization  and  a  facilitation  order 
may  cross  such  orders  provided  that  he 
proceeds  in  the  following  manner. 

(i)  The  member  organization  must 
disclose  on  its  [option]  order  ticket  /or 
the  public  customer  order  which  is 
subject  to  facilitation,  all  of  the  terms  of 
[the  public-customerj  such  order, 
including  any  contingency  involving, 
and  all  related  transactions  in,  either 
options  or  underlying  or  related 
securities. 

(ii)  In  accordance  with  his 
responsibilities  for  due  diligence,  the 
Floor  Broker  shall  disclose  all  securities 
which  are  components  of  the  public 
customer  order  which  is  subject  to 


Federal  Register  /  Vol.  50.  No.  118  /  Wednesday.  )une  19.  1985  /  Notices 


25507 


facilitation  and  then  shall  request  bids 
and  offers  for  the  execution  of  all 
components  of  the  order. 

(iii)  After  providing  an  opportunity  for 
such  bids  and  offcrs  to  be  made,  the 
Floor  Broker  must,  on  behalf  of  the 
public  customer  tiliose  ordrr  is  siibji'ct 
to  facilitation,  either  bid  above  the 
hijjhest  bid  in  ihH  market  or  offer  below 
the  lowest  offer  in  the  market,  identify 
the  order  as  beinfj  subject  to  facilitation, 
and  disclose  all  terms  and  conditions  of 
[the  public  customerj  such  order.  After 
all  other  market  participants  are  given 
<in  opportunity  to  accept  the  bid  or  offer 
made  on  behalf  of  the  put)lic  customer 
nbosi'  orilrr  is  suh/ecl  to  facilitation. 
the  Floor  Broker  may  cross  all  or  any 
remaining  part  of  [Ihe  public  customer] 
sue  h  order  and  the  facilitation  order  at 
[the  publicj  siiah  customer's  bid  or 
offer  by  announcing  in  public  outcry  that 
he  is  crossing  and  by  stating  the 
quantity  and  price(s).  One  such  bid  or 
offer  has  been  made,  the  public 
customer  order  \ihich  is  subject  to 
facilitation  has  precedence  over  any 
other  bid  or  offer  in  the  crowd  at  the 
same  price,  to  trade  immediately  with 
the  facilitation  order. 

11.  Se!f-Regulator\'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fbr.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
si'lf-regulatory  organization  included 
statements  concerning  the  purpose  of 
the  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
.  on  the  proposed  rule  change.  The  te.xt  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  blow  and 
is  set  folh  in  sections  (A).  (B).  and  (C) 
below.  I 

{.\)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  enable  member 
organizations  to  facilitate  large 
customer  block  orders  by  crossing  them 
with  orders  for  accounts  other  than  a 
firm  proprietary  account.  Exchange  Rule 
().74(b)  presently  provides  for  the 
crossing  of  public  customer  orders  with 
•■facilitation  orders",  which  are  defined 
in  Rule  6.53  to  include  only  orders  for  a 
member  organization's  proprietary 
account.  The  proposed  amendments  to 
Rules  6.74  and  8.53  would  expand  the 
provisions  governing  facilitation  to 
allow  for  the  crossing  of  a  public 


customer  order  with  a  facilitation  order 
solicited  from  another  source. 

The  procedures  for  accomplishing  a 
facilitation-cross  would  remain 
unchanged  under  Rule  6.74  as  amended. 
Those  procedures  require:  (1)  That  the 
member  organization  disclose  on  the 
public  customer  order  ticket  all  the 
terms  of  the  order  subject  to  facilitation; 
(2)  that  the  floor  broker  disclose  all 
securities  which  are  components  of  the 
order  to  be  facilitated,  and  request  bids 
and  offers  for  the  execution  of  all 
components  of  the  order:  (3)  that  the 
floor  broker  bid  above  the  highest  bid  or 
offer  below  the  lower  offer  in  the  market 
on  behalf  of  the  order  which  is  subject 
to  facilitation:  (4)  that  the  floor  broker 
then  identify  that  the  order  is  subject  to 
facilitation,  and  disclose  all  terms  and 
conditions  of  the  order:  (5)  that  the  floor 
broker  give  the  market  participants  an 
opportunity  to  accept  the  bid  or  offer 
made  on  behalf  of  the  public  customer 
whose  order  is  subject  to  facilitation; 
and  finally  (6)  that  the  floor  broker  cross 
all  or  any  remaining  part  of  the  order 
subject  to  facilitation  and  the  facilitation 
order,  announcing  in  public  outcry  that 
the  cross  is  being  effected  and  stating 
the  quantity  and  price.  The  proposed 
rule  change  would  further  provide  that 
any  order  transmitted  to  the  floor  of  the 
Exchange  for  the  purpose  of  facilitating 
a  public  customer  order  in  a  cross 
transaction  be  designated  on  its  face  a 
facilitation  order. 

The  proposed  amendments  will 
benefit  public  customers  by  expanding 
the  number  of  potential  facilitators,  thus 
enabling  public  customers  to  receive 
executions  on  orders  which  may  not 
have  been  otherwise  executable.  The 
rule  change  also  will  benefit  member 
organizations,  by  allowing  them  to 
facilitate  customer  orders  in  crossing 
transactions  without  exposing  their  own 
capital  to  market  risk.  Finally,  market 
makers  will  benefit  by  being  offered  an 
expanded  opportunity  to  enter  into     - 
trades  with  public  customers  prior  to  the 
execution  of  a  faciltation  cross. 
The  proposed  rule  revision  is 
consistent  with  the  requirements  of  the 
securities  Exchange  Act  of  1934  ("the 
Act")  and  furthers  the  objectives  of  the 
.Act,  particularly  section  6(b)(5)  thereof, 
in  that  it  protects  investors  and  the 
public  interest  by  providing  for  the 
facilitation  of  certain  customer  orders. 

(Bf  Self-Regulctory  Organization's 
Statement  of  Burden  on  Competition 

The  Exchange  does  not  believe  that 
this  proposed  rule  change  will  impose 
any  burden  on  competiton. 


(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Member.'!.  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street, 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  10, 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  Hollis, 
Assistant  Secretary. 
June  13. 1985. 

|FR  Doc.  85-14695  Filed  6-18-85;  8:45  am) 
BILLING  COOE  S010-01-M 
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DEPARTMENT  OF  STATE 

IPuMk  Notic*  CM-9/M1 1 

Shipping  Coordinating  Committe«, 
Sut>committe«  on  Safety  of  Life  at  Sea, 
Working  Group  on  Standards  of 
Training  and  Watchkeeping;  Meeting 

The  Working  Croup  on  Standards  of 
Training  and  Watchkeeping  of  the 
Subcommittee  on  Safety  of  Life  at  Sea 
(SOLAS)  will  conduct  an  open  meeting 
on  )uly  24. 1985  at  10:00  a.m.  in  Room 
1105  at  Coast  Cuard  Headquarters.  2100 
Second  Street.  SW..  Washington,  DC. 

The  purpose  of  the  meeting  will  be  a 
general  review  of  all  the  agenda  items 
for  the  18th  Session  of  the  International 
Maritime  Organization  (IMO) 
Subcommittee  on  Standards  of  Training 
and  Watchkeeping.  scheduled  for 
September  9-13. 1985. 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room. 

For  further  information  contact 
Captain  J.C.  Carlton.  U.S.  Coast  Guard 
Headquarters  (G-MVP/12L2100 Second 
Street.  SW.,  Washington.  CTC.  20593. 
Telephone:  (202)  426-1500. 

Dated:  June  4.  1985. 
Samuel  V.  Smith. 

Executive  Secretary.  Shipping  Coordinating 

Committee. 

|FR  Doc.  85-14673  Filed  6-18-85:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

{Notice  No.  8S-«j 

Distribution  of  Aviation  Economic 
Regulatory  Orders  and  Notices 

agency:  Office  of  the  Secretary, 
Department  of  Transportation. 
ACTION:  Information  notice. 

summary:  DOT  is  establishing  a  new 
procedure  for  making  copies  of  aviation 
economic  regulatory  orders,  notices,  and 
related  i^»&uments  available  to  the 
public.  This  action  is  taken  at  the 
Department's  initiative  to  improve  the 
dissemination  of  these  documents. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Burbank  (202)  426-^341.  Office 

of  Policy  and  International  Affairs. 

Department  of  Transportation  ,  400 

Seventh  Street,  SW.,  Washington.  D.C. 

20590.  or 

Sam  Podberesky  (202)  426-^723.  Deputy 
Assistant  General  Counsel  for 
Regulation  and  Enforcement, 
Department  of  Transportation,  400 


Seventh  Street,  SW.,  Washington.  DC. 

20590. 
DATE:  The  procedure  described  in  this 
notice  will  be  implemented  on  June  24. 
1985. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Transportation  is 
instituting  a  new  procedure  for  making 
copies  of  aviation  economic  regulatory 
orders,  notices,  and  related  documents 
available  to  the  public.  The  new 
procedure  is  intended  to  enable  the 
public  to  obtain  copies  of  these 
documents  on  a  timely,  efficient,  and 
equitable  basis,  while  also  minimizing 
government  costs. 

The  new  distribution  procedure  was 
developed  after  consultation  with  other 
government  agencies  with  economic 
regulatory  responsibilities.  Discussions 
were  also  held  with  representatives  of 
the  private  sector  who  use  the  DOT 
documents  being  distributed.  The 
procedure  is  as  follows: 

1.  DOT  will  make  copies  of  aviation 
economic  orders,  notices,  and  related 
documents  available  to  the  general 
public  through  private  distributors  that 
provide  a  subscription  service  to  the 
public  for  a  fee.  Based  on  informal 
proposals  received  from  several  firms 
with  experience  in  this  kind  of  business. 
DOT  expects  them  to  offer  a  variety  of 
services,  including  monthly  mail 
subscriptions  and  delivery  of  documents 
to  subscribers  in  the  Washington,  D.C, 
area  within  24  hours  of  their  being  made 
public  by  DOT.  If  the  demand  exists,  the 
distributors  may  also  offer  overnight 
out-of-town  delivery  service. 

2.  To  encourage  the  use  of  this  type  of 
service  and  to  reduce  government  costs. 
DOT  will  discontinue  the  interim 
practice  of  making  30  free  copies  of  each 
order  available  to  the  public  in  DOT's 
Documentary  Services  Divisions  (DSD). 
Orders,  notices,  and  applications  will 
continue  to  be  posted  in  DSD's  Docket 
Section  and  a  coin-operated  photocopy 
machine  will  continue  to  be  available 
for  visitors  to  copy  documents. 
However,  it  is  hoped  that  those  with  a 
recurrent  need  for  copies  of  orders  and 
notices  will  utilize  a  private  subscription 
service  rather  than  the  photocopy 
machine.  This  should  make  access 
easier  for  those  who  need  to  use  the 
machine  on  an  occasional  or  special 
basis  and  should  reduce  congestion  in 
the  Docket  Section. 

3.  The  documents  that  will  be  made 
available  to  distributors  will  include: 
Aviation  economic  orders  and  notices; 
the  Weekly  Digest  of  Applications  Filed; 
the  Weekly  Summary  of  Orders  and 
Regulations;  a  weekly  hearing  calendar; 
notices  orders  and  decisions  of 
administrative  law  judges;  and  decisions 


by  other  DOT  officials  in  hearing  cases. 
These  documents  will  be  released  to 
distributors  at  the  time  that  they  are 
posted  or  otherwise  made  available  to 
the  public. 

4.  DOT  will  provide  to  the  public  a 
limited  number  of  free  copies  of  the 
Weekly  Digest  of  Applications  Filed  and 
the  Weekly  Summary  of  Orders  and 
Regulations.  These  two  documents  will 
generally  be  issued  on  Tuesday  of  each 
week  and  will  cover  the  Monday- 
through-Friday  period  of  the  preceding 
week.  A  limited  number  of  single  copies 
will  be  available  for  pick-up  in  the 
Docket  Section,  Room  4107  of  DOT.  at 
the  address  below,  during  the  week 
following  their  issuance.  For  those 
outside  the  Washington  area  and  others 
who  prefer  to  receive  these  documents 
by  mail  or  by  overnight  delivery,  DOT 
will  encourage  distributors  to  make 
these  documents  available  on  a  weekly 
subscription  basis.  The  Weekly  Digest 
of  Subpart  Q  Applications  will  continue 
to  be  published  in  the  Federal  Register. 

5.  The  Documentary  Services  Division 
will  routinely  post  orders,  notices,  and 
decisions  twice  daily,  at  10:00  a.m.  and 
4:00  p.m.  (except  that  orders  may  be 
posted  on  an  emergency  basis  at  any 
time).  This  will  povide  a  degree  of 
certainty  to  those  who  check  the  Docket 
Section  on  a  routine  basis  for  filings  and 
orders. 

6.  Persons  wishing  to  know  which 
orders  have  been  posted  or  otherwise 
made  available  to  the  public  each  day 
may  call  (202)  426-7627  for  a  recorded 
message  that  will  be  updated  daily.  The 
message  will  indicate  that  an  order  or 
notice  has  been  posted  in  a  proceeding. 
The  proceeding  will  be  identified  by 
name  and  docket  number. 

DOT  will  continue  to  mail,  without 
charge,  copies  of  orders,  notices,  and 
decisions  to  parties  on  the  official 
service  list  for  a  particular  docket.  In 
this  connection,  interested  parties 
should  be  aware  that  the  additional 
distribution  and  information 
dissemination  steps  described  in  this 
notice  merely  supplement  the 
Department's  customary  service 
procedure.  The  additional  steps  impose 
no  new  legal  requirements  on  the 
Department  nor  provide  any  party  with 
any  additional  legal  rights. 

To  improve  the  document  service 
procedures,  the  Department  has  been 
able  to  reduce  the  internal  printing  and 
distribution  times  for  these  documents. 
Generally,  orders  and  notices  will  be 
served  (i.e.,  placed  in  the  mail  to  parties) 
within  four  working  days  after  they  are 
signed.  In  emergencies,  these  times  will 
be  reduced. 
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The  Government  Printing  Office  is  in 
the  process  of  discontinuing  its 
subscription  services  for  aviation 
economic  regulatory  documents 
formerly  issued  by  CAB,  including 
Economic  Orders  and  Opinions.  Weekly 
Digest  of  Applications  Filed,  and 
Weekly  Summary  of  Orders  and 
Regulations.  GPO  will  issue  a  prorata 
refund  to  subscribers  for  the  period 
since  January  1. 1985.  For  subscribers 
who  wish  to  maintain  a  continuous 
library  of  orders  and  notices.  DOT  will 
work  with  the  private  distribution  firms 
to  provide  a  means  for  the  public  to 
obtain,  for  a  fee.  a  comprehensive  set  of 
orders  and  notices  issued  during  the 
period  from  January  1. 1985,  until  start- 
up of  the  new  subscription  services. 

Firms  interested  in  becoming 
distributors  for  DOT's  aviation 
economic  regulatory  orders  and  notices 
should  contact: 

Documentary  Services  Division.  C-55. 
Office  of  the  General  Counsel.  U.S. 
Department  of  Transportation.  400 
Seventh  Street.  SW..  Room  4108. 
Washington.  D.C.  20590.  Telephone: 
202-426-7461 

To  be  eligible  to  obtain  copies  of 
orders  and  notices  from  DOT  as  a 
distributor,  a  person,  or  firm  must 
provide  a  bona  fide  distribution  service 
to  the  public  and  must  file  a  list  of  its 
subscribers  with  DOT.  To  be  considered 
a  bona  fide  distributor,  a  firm  should 
l^ave  a  minimum  of  20  subscribers, 
except  in  special  circumstances.  DOT 
will  provide  each  distributor  one  copy  of 
each  order,  notice,  or  decision  issued  to 
the  public  at  the  time  that  the  document 
is  posted  or  otherwise  made  available  to 
the  public.  DOT  will  charge  distributors 
a  copying  fee  in  accordance  with  49  CFR 
Part  7.  to  be  paid  at  monthly  intervals. 
For  the  public's  reference,  DOT  will 
maintain  an  up-to-date  list  of  the  names 
and  phone  numbers  of  all  distributors  of 
aviation  economic  orders  and  notices  in 
Room  4107.  Copies  of  this  list  will  be 
available  in  that  room  or  may  be 
obtained  by  written  request  to  the  above 
address. 


Finally,  in  accord  with  past  DOT 
practice  in  non-aviation  proceedings, 
those  persons  desiring  to  be  placed  on  a 
mailing  list  for  generally-applicable 
DOT  rulemaking  documents  concerning 
aviation  economic  regulatory  matters 
should  submit  a  written  request  to  the 
address  specified  above.  Once  on  the 
list,  persons  will  receive,  by  mail,  each 
final  rule,  notice  of  proposed  rulemaking 
(NPRM)  and  advance  NPRM  published 
by  DOT  in  the  Federal  Register.  It 
should  be  noted,  however,  that  because 
of  printing,  distribution,  and  mailing 
limes,  receipt  may  occur  several  weeks 
after  publication.  It  is  possible  that  one 
or  more  disfribution  firms  may  offer  a 
subscription  service  for  overnight 
delivery  of  DOT  rulemaking  documents 
for  those  persons  who  do  not  have  ready 
access  to  the  Federal  Register. 

The  Department  will  continue  to 
review  its  service  and  distribution 
procedures  for  aviation  economic 
proceedings.  Additional  changes  will  be 
made  if  they  will  result  in  improvements 
in  the  system. 

Issued  in  Washington,  D.C,  on  June  13. 
1985. 

Jim  |.  Marquez. 
General  Counsel. 
Matthew  W.  Scocozza. 
Assistant  Secretary  for  Policy  and 
International  Affairs. 
|FR  Doc.  85-14682  Filed  6-18-85;  8:45  am| 
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Order  Adjusting  International  Cargo 
Rate  Flexiblilty  Level 

On  January  1. 1985.  the  Department  of 
Transportation  assumed  jurisdiction 
over  the  regulation  of  international  air 
cargo  rates.  The  Department  seeks  to 
place  maximum  reliance  on  the 
marketplace  in  regulating  such  rates.  In 
so  doing  we  plan  to  adhere  to  the  Civil 
Aeronautics  Board's  policy  statement, 
PS-109,  which  established  geographic 
zones  of  cargo  pricing  flexibility,  within 
which  cargo  rate  tariffs  filed  by  carriers 
would  be  subject  to  suspension  only  in 
extraordinary  circumstances.  This 


policy  was  designed  to  give  carriers  the 
greatest  flexibility  in  establishing  and 
adjusting  rates  to  respond  to  changes  in 
costs  and  competitive  conditions,  while 
assuring  that  carriers  do  not  abuse  their 
market  power. 

The  Policy  statement  established 
Standard  Foreign  Rate  Levels  (SFRLJ  for 
each  market  as  the  bases  for  the 
flexibility  zones.  The  SFRL  for  a 
particular  market  is  the  rate  in  effect  on 
April  1, 1982,  adjusted  for  the  cost 
experience  of  the  carriers  in  the  relevant 
ratemaking  entity.  The  first  adjustment 
was  effective  April  1, 1983.  By  Order  85- 
3-75,  the  Department  established  the 
currently  effective  SFRL  adjustments. 

Previously,  the  SFRL  Orders  were 
issued  on  a  two-month  cycle  to  permit 
cost  adjustments  at  a  time  of  rapid 
changes  in  unit  costs  (primarily  fuel). 
However,  with  the  decline  in  fuel  prices, 
overall  cost  trends  have  stabilized. 
Accordingly,  there  is  no  longer  a  need 
for  bi-monthly  SFRL  adjustments  and 
we  have  decided  to  issue  the  SFRL  on  a 
sei)ni-annual  basis.  The  Department  will, 
of  course,  keep  a  close  watch  on 
operating  costs  and  should  the  need 
arise  we  can  again  return  to  a  two- 
month  cycle  adjustment. 

In  establishing  the  SFRL  for  the  six- 
month  period  starting  April  1. 1985.  we 
have  projected  nonfuel  costs  based  on 
the  year  ended  December  31. 1984.  data 
and  have  determined  fuel  prices  on  the 
basis  of  the  latest  experienced  monthly 
fuel  cost  levels  as  reported  to  the 
Department  by  the  carriers. 

By  Order  85-6-43,  cargo  rates  may  be 
increased  by  the  following  adjustment 
factors  over  the  April  1, 1982.  level: 
Atlantic— 1.0703 
Western  Hemisphere — 1.0470 
Pacific— .9692  "^ 

For  Further  Information  Contact:  John 
D.  Coakley.  (202)  472-5492. 

By  the  Department  of  Transportation. 
Matthew  V.  Scocozza, 
Assistant  Secretary  for  Policy  and 
International  Affairs. 
[PR  Doc.  85-14683  Filed  6-18-65:  a-45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Vfeeting 

P*ursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  no4ice  is  hereby  given  that 
at  4:05  p.m.  on  Thursday.  June  13. 1985, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to: 

|A)(1)  Receive  bids  for  the  purchase  of 
certHJn  assets  of  and  the  assumpiion  of  the 
liability  to  pay  deposits  made  in  The  First 
State  Bark.  EJna.  Kansas,  which  was  clcsed 
by  the  State  Bank  Commissioner  for  the  State 
of  Kansas  on  Thursday.  June  13.  19«,S;  (2) 
accept  the  hit!  for  the  transaction  submitted 
by  First  S'ate  Bank  of  Edna,  Edna.  Kansas,  a 
newly-chartered  State  nonmember  bank;  (3) 
approve  the  applications  of  First  State  Bank 
of  Edna.  Edna.  Kansas,  for  Federal  deposit 
insurance  and  for  conser.t  to  purchase  certain 
assets  of  and  assume  the  liability  to  pay 
deposits  made  in  The  First  State  Bank.  Edna. 
Kansas:  and  (4)  provide  such  financial 
assistance,  pursuant  to  section  13(c)(2)  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1S23(c)(2]).  as  was  necessary  to  facilitate  the 
purchase  and  assumption  transaction: 

(B)  approve  the  application  of  AmeriTrust 
Company  National  Association.  Cleveland. 
Ohio,  for  const-nt  to  acquire  the  assets  of  and 
assume  the  liability  to  pay  deposits  in  ten 
Colrmbus  area  offices  of  the  defunct  Home 
State  Savinjjs  Bank.  Cincinnati.  Ohio, 
following  their  acquisition  by  Hunter  Savinjjs 
Association.  Cincinnati.  Ohio,  a  non-FDIC- 
insured  institution;  and 

(C)  Approve;  (1)  The  application  of  The 
First  National  Bank  of  Cincinnati.  Cincinnati. 
Ohio,  for  consent  to  acquire  certain  assets  of 
and  assume  the  liability  to  pay  deposits  made 


in  five  branches  of  the  di'funct  Momi'  St.itc 
Savings  Bank.  Cincinnati.  Ohio,  fnilowinK 
their  acquisition  by  Hunter  Savings 
Association.  Cincinnati,  Ohio,  a  nun  FUIC- 
insured  institution:  (2)  the  application  of 
Miami  Bank,  National  Association,  Fairborn, 
Ohio,  for  consent  to  acquire  certain  assets  of 
and  assume  the  liability  to  pay  deposits  made 
in  two  branches  of  the  defunct  Home  Stale 
Savings  Bank,  Cincinnati.  Ohio,  following 
their  acquisition  by  Hunter  Savings 
Association,  Cincinn.di.  Ohio,  a  non-FT)lC- 
insured  institution:  (3)  the  application  of  The 
Second  National  Bank  of  H.imilton,  Ohio,  for 
consent  to  acquire  certain  assets  uf  and 
assume  the  liability  to  pay  deposits  made  in 
the  Middlftown  office  of  the  defunct  Home 
State  Savings  Bank,  Cine  innati,  Ohio, 
following  its  acquisition  by  Hiiiit-r  S.i\ing3 
Associ.ition,  Cincinnati,  Ohio,  a  niin-FUIC- 
insured  institution:  and  (4)  the  application  of 
The  First  National  Bank  *  Trust  Oimpiiny. 
Troy  Ohio,  for  con.sent  to  acquire  certain 
assets  of  and  assume  Ihe  liability  to  pay 
deposits  made  in  two  branches  of  the  defunct 
Home  State  Savings  Bank,  Cincinnati.  Ohij, 
following  their  acquisition  by  Hunter  Savings 
Association,  Cincinnati,  Ohio,  a  non-FUIC- 
insured  institution. 

In  calling  the  meeting,  the  Buurd 
determined,  on  motion  of  Chairman 
William  M,  Isaac,  seconded  by  Director 
Irvine  H,  Sprague  (Appointive), 
concurred  in  by  Director  H.  Joe  Selby 
(Acting  Comptroller  of  the  Currency), 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seVen  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(6),  (c)(8),  {c)(9)(A){ii). 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"(54J^.  552lH<.)(G),  (c)(8). 
(c)(9j(A)(ii).  and  (c) 

Dated:  (une  14.  1963. 
Federnl  Deposit  Insurance  Corpcjiiittion. 
Hoyle  L  Robinson, 
Executive  Secretary. 

jFR  Doc.  85-14816  Filed  6-17-65: 11:24  am) 
aiLUMG  COOE  S714-0I-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Vol.  No.  50. 
Page  No. — None  at  this  time.  Date 
Published— Tuesday.  June  18. 1985. 
PLACE:  In  the  Board  Room.  6th  Floor. 
1700  G  St„  NW„  Washington,  DC. 


STATUS:  Opon  m(!L>ling, 
CONTACT  PERSON  FOR  MORE 

INFORMATION:  Ms  Gravice  (202-377- 
6679). 

CHANGES  IN  THE  MEETING:  1  he  Bank 

Board  mci'tins  pinviously  schodtilifd  to 

start  at  10:30  a.m.  on  Friday,  June  21, 

1985  has  b(;en  chanRed  to  10:00  a.m. 

Jeff  Sconyers, 

Sn  ir'ciry. 

No.  12.  June  17,  198,5. 

|FR  Doc.  85-14881  Filed  B-17-8.5:  3:59  am] 

BILl  ING  CODE  •720-01-M 


FEDERAL  MARITIME  COMMISSION 

TIME  AND  DATE:  'A:(W  ,i  m.— June  Ifl,  19H5. 

PLACE:  Hearing  Room  One— 1 100  1. 
Street,  .N\V.,  Washington,  D.C.  20573. 
STATUS:  Clo.scd. 
MATTER  TO  BE  CONSIDERED: 

Portion  closed  to  Ihe  puljjic: 
1.  Docket  No.  85-3:  M.itson  Naviflution 
Company,  Inc.  Proposed  Overall  Rate 
Increase  of  2.5  Percent  Between  United  States 
Paiific  Coast  Ports  and  Hawaii  Ports — 
Further  consideration  of  exceptions  .ind  Ihe 
reply  to  exceptions  relative  to  the 
Administrative  Law  Judge's  initial  decision. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Bruce  A.  Dombrowski. 
Acting  Secretary.  (202)  523-5725. 
Bruce  A.  Dumbrowski, 

Act/iif;  Sec:rf'lury. 

|FR  Doc.  85-14861  Filed  6-17-85:  3:01  pmj 

BILLING  COOC  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday,  June 
24.  19H3. 

PLACE:  Marriner  S,  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  D.C.  20551, 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotion,  assignments,  reassignmenls.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204 
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You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 


lames  McAfee, 

Associate  Secretary  of  the  Board. 

Dated:  June  14, 198S. 
|FR  Doc.  85-14756  Filed  6-14-85;  4:33  pmj 

BILLING  CODE  621(MI1-II 


INTERNATIONAL  TRADE  COMMISSION 


IUSITCSE-85-25] 

TIME  AND  DATE:  At  2:00  p.m.,  Monday, 

June  24, 1985. 

PLACE:  Room  117,  701  E  Street,  NW.. 

Washington,  D.C.  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  '^ 

1.  Agenda. 

2.  Minutes. 

3.  Ratification  List. 

4.  Petitions  and  Companies. 

5.  Investigations  Nos.  701-TA-249 
[Preliminary)  and  731-TA-262/265 
jPreliminary)  (Iron  construction  castings  from 
Brazil,  Canada,  India,  and  the  Peoples 
Republic  of  China) — briefing  and  vote. 

6.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason, 
Secretary.  (202)  523-0161. 
[PR  Doc.  85-14780  Filed  6-17-85:  8:46  am) 

WLUNG  CODE  7020-(»-M 
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LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting 

TIME  AND  date:  Meeting  will  commence 

at  11:30  a.m.,  Friday,  June  28, 1985  and 

continue  until  all  official  business  is 

completed. 

PLACE:  The  Westin  Hotel,  Renaissance 

Center.  Kent  Room,  Detroit,  Michigan 

48243. 

STATUS  OF  meeting:  Open  [A  portion  of 

the  meeting  is  to  be  closed  to  discuss 

personnel,  personal,  litigation,  and 

investigatory  matters  under  The 

Government  in  the  Sunshine  Act  (5 

U.S.C.  552b  (c)  (2).  (6).  (7).  (9){B).  and 

(10)  and  45  CFR  1622.5  (a),  (e).  (fl.  (g). 

and(h)]. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes 
May  24. 1985 

3.  Report  from  the  Interim  Corporation 

President 

4.  Report  from  the  Special  Committee  on 

Presidential  Search 


5.  Report  from  the  Committee  on  Provision  for 

the  Delivery  of  Legal  Services 

6.  The  Reorganization  of  the  Office  of  Field 

Services 

7.  Discussion  and  Action  on  the 

Recommendations  of  the  Committee  on 

Audit  and  Appropriations 

Selection  of  an  Auditor 

Allocation  Formula  for  Fiscal  Year 

1986  Basic  Field  Grants 
Midyear  Budget  Review 

8.  Discussion  and  Action  on  the 

Recommendations  of  the  Committee  on 
Operations  and  Regulations 

45  CFR  1614  (Private  Attorney 

Involvement) 

9.  Discussion  of  litigation  and  investigatory 

matters  (closed) 

10.  Discussion  of  personnel  and  personal 

matters  (closed) 

CONTACT  PERSON  FOR  MORE 
information:  Joel  Thimell,  Executive 
Office,  (202)  272-4040. 

DATE  issued:  June  14. 1985. 
Dennis  Daugherty, 

Acting  Secretary. 

[FR  Doc.  85-14752  Filed  6-14-85;  4:13  p.m.) 

BILLMO  CODE  6820-35-M 


LEGAL  SERVICES  CORPORATION 

Committee  on  Audit  and  Appropriations 

TIME  AND  date:  Meeting  will  commence 

at  9:00  a.m..  Thursday,  June  27, 1985  and 

continue  until  all  official  business  is 

completed. 

PLACE:  The  Westin  Hotel,  Renaissance 

Center,  Kent  Room,  Detroit,  Michigan 

48243. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: . 

1.  Approval  of  Agenda 

2.  Approval  of  Draft  Minutes 
—May  23, 1985 

3.  Selection  of  an  Auditor 

4.  Allocation  Formula  for  Fiscal  Year  1986 
;^Basic  Field  Grants 

5.  Midyear  Budget  Review 

CONTACT  PERSON  FOR  MORE 

information:  Joel  Thimell.  Executive 

Office.  (202)  272-4040. 

DATE  ISSUED:  June  14. 1985. 

Dennis  Daugherty, 

Acting  Secretary. 

[FR  Doc.  85-14753  Filed  6-14-85;  4:13  pm) 

BILUNG  CODE  U20-3S-II 


LEGAL  SERVICES  CORPORATION 

Committee  on  the  Provisions  for  the 
Delivery  of  Legal  Services  ^ 

TIME  AND  DATE:  Meeting  will  commence 
at  9:00  a.m..  Friday,  June  28. 19894nd 
continue  until  11:30  a.m. 


PLACE:  The  Westin  Hotel.  Renaissance 

Center.  Kent  Room,  Detroit,  Michigan 

48243. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes 
—December  19. 1984 

3.  Report  from  the  Office  of  Field  Services 
— Attorney  Recuritment 

4.  Panel  Discussion  on  Migrant  Farmworker 

Population  Count 

CONTACT  PERSON  FOR  MORE 

information:  Daniel  M.  Rathbun  (202) 

272-4080. 

DATE  ISSUED:  June  14, 1985. 

Dennis  Daugherty, 

Acting  Secretary. 

[FR  Doc.  85-14754  Filed  6-14-85;  4:13  pm) 

BILUNO  CODE  U20-3S-M 


NATIONAL  TRANSPORTATION  SAFETY 

BOARD 

TIME  AND  DATE  :  9  a.m.,  June  25. 1985. 

place:  NTSB  Board  Room.  Eighth  Floor, 

800  Independence  Ave.,  SW., 

Washington,  D.C.  20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Railroad  Accident  Report:  Rear  End 
Collision  of  Two  Chicago  Transit  Authority 
Trains  Near  the  Montrose  Avenue  Station, 
Chicago,  Illinois.  August  17, 1984. 

2.  Highway  Accident  Report:  Fatigue- 
Related  Vehicle  Accidents  Near  Haskell 
Heights,  Indiana,  April  20, 1984;  Near 
Cheyenne,  Wyoming,  July  18. 1984;  Near 
Junction  City,  Arkansas.  October  19. 1984. 

3.  Marine  Accident  Report:  Explosion  and 
Sinking  of  the  United  States  Tankship  S.S. 
AMERICAN  EAGLE,  Gulf  of  Mexico, 
February  26  and  27, 1984,  Recommendation 
Letters  to  Mine  Safety  AppUance  Company 
and  the  U.S.  Coast  Guard. 

4.  Recommendation  to  Consolidated  Rail 
Corporation  and  the  Association  of  American 
Railroads  concerning  methods  of  preventing 
signal  obscuring  by  inclement  weather 
conditions,  in  connection  with  the  collision  of 
two  freight  trains  at  Millbury.  Ohio,  on 
November  11, 1983. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Catherine  T.  Kaputa  (202) 
382-6525. 
Catherine  T.  Kaputa, 

Federal  Register  Liaison  Officer. 

June  14, 1985.  -. 

JFR  Doc.  85-14755  Filed  6-14-85:  4:33  pm) 

BILUNO  CODE  7533-01-M 
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NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  June  17,  24.  July  1,  and  8, 

1985. 


I 
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PLACE;  Commissioners'  Conference 

Room.  1717  H  Street.  NW..  Washington. 

DC. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDEREO* 

\Ve«k  of  |une  17 

II  t'tJrfsJci .  Jime  19 

1{':00  a.m. 
Briefing  bv  Executive  Branch  (Closed — Ex. 
1) 

St.iff  BriefiRg  on  Final  Rule  on  HFU 
RpSulat:ons  for  Domestic  Non-Power 
Reactors  (Public  Nleetiny^- 

Th::rsifatr.  Jure  20 

n  CCa.n 
Pe.-iociic  Meeting  with  Advisory  Panel  for 
Deconlaminaiion  of  TMI-2  (Public 
Viepiir^) 
2:::o  p.m. 
Affirmalion/Discuss:on  and  Vote  (Public 
Meeting) 

a.  Severe  Accident  Policy  StatemonI 
(Posfp<..nedfrom  )une  13) 

b.  Final  Pressurized  Therrr.a!  Shock  Rule 
c  Dir»^t.)r  s  Denial  of  2.206  Petition 

(Midland  DD-M-17)  (tentative) 
ZM  p.m. 
Discussion  of  Commi.ssion  Position  on 
Price- Anderson  (Public  Meeting) 

Fruiay.  June  21 

10:00  a.m. 
Continuation  of  5/15  Briefint;  on  Proposed 
Revision  of  Part  20  (Public  Meeting) 

Week  of  |une  24— Tentative 

IVodrpsdoy.  fune  26 

2:00  p.m. 
Discussion/Possible  Vote  on  Final  Rii!c  on 
Backfitting  (Public  Meeting) 

Thursday.  June  27 
1  (X)  p  m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  )uly  1— Tentative 

Tuesday.  July  2 

in  1)0  a.m. 
Discussion  of  Manat;ement-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  a  6) 
2:00  p.m. 
Discussion  of  Pending  Investigations 
(Closed— Ex.  5*7) 

Wednesday.  July  3 

310  p.m. 

Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  luly  8         '' 

Tuesday.  July  9 

2:00  p.m. 
Discussion  of  Pending  In\estig<>tions 
(Closed— Ex  5*7) 

Wednesday.  July  10 

10.00  a.m. 
Discussion/Possible  Vote  on  Full  Power 
Operating  L.cense  for  Diablo  Canyon-2 
(Piiblic  Meeting) 


2:00  p.m. 
Discussion/Possible  Vote  on  Full  Power 
Operating  License  for  Fermi-2  (Public 
Meeting) 

Thursday.  July  11 

9:30  a.m. 
Periodic  Meeting  with  Advisory  Committee 
on  Reactor  Safeguards  (ACRS)  (Public 
Meeting) 
11:30  a.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needt'd) 

ADDITIONAL  INFORMATION: 

DiscL'ssion/Possible  Vote  on  Full  Power 
Operating  License  for  Limerick  scheduled  for 
June  11.  canceled. 

Affirmation  of  I  imerick  Ordor  (Public 
Meeting)  was  held  on  June  1 1. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (Kecording):  (202)  C34-1498. 

CONTACT  PERSON  OR  MOKE 

information:  Julia  Corrado 

(202)  634-1410. 

Julia  Corrado, 

Office  of  the  Secretary. 

June  13. 1985. 

|FR  Doc  85-14765  Filed  6-14-85;  4.55  pm) 

BlUING  COOC  7S9O-01-M 
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PACIFIC  NORTHWEST  ELECTRIC  POWER 
AND  CONSERVATION  PLANNING  COUNCIL 

(Northwest  Power  planning  Council) 

STATUS:  Open. 

TIME  AND  DATE:  9:00  a.m..  June  26-27. 
1985 

PLACE:  Federal  Building,  South 
Auditorium,  915  Second  Avenue,  Seattle, 

Washington. 

MATTERS  TO  BE  CONSIDERED: 

•  Council  Decision  to  Enter  Rulemaking  on 

an  Amendment  Regarding  the  Council's 
Model  Conservation  Standards 

•  Additional  Staff  Presentation  on  Draft 

Resource  Portfolio 

•  Public  Comment  on  System  Planning  and 

Accounting/Modeling  Discussion  Papers 

•  Council  Decision  on  the  Northwest  Power 

Planning  Council's  Revised  Fiscal  Year 
1986  and  1987  Draft  Budget 

•  Council  Business 

Public  comment  will  follow  each  item. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Bess  Wong.  (503)  222-5161. 

Edward  Sheets, 

Executive  Director. 

[PR  Doc.  85-14783  Filed  6-17-85;  9:37  am) 
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POSTAL  RATE  COMMISSION 

Amended  Notice  of  Meeting 
TIME  AND  DATE:  June  28. 1985. 


PLACE:  Room  300, 1333  H  Street.  NW., 
Washington,  DC  20268-0001. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The  Notice 
published  in  Vol.  50,  No.  113.  Federal 
Register,  p.  24740.  June  12. 1985,  is 
amended  under.  "Matters  To  Be 
Considered"  to  read:  Docket  No.  RM85- 
1.  Publication  of  the  Domestic  Mail 
Classification  Schedule,  andpossible 
discussion  of  personnel  matters. 
CONTACT  PERSON  FOR  MORE 
information:  Charles  L.  Clcpp, 
Secretary.  Postal  Rate  Commission, 
Room  300. 1333  H  Street.  NW.. 
Washington.  D.C.  2026ft-0001.  Telephone 
(202)  789-6840. 
Charles  L  CUpp,   ' 
Secretary. 
|FR  Doc.  85-14820  Filed  6-17-85: 11:24  am| 

BILUNO  COOC  771S-«1-«I 
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SECURITIES  AND  EXCHANGE  COM.MISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  June  24, 1985. 

An  open  meeting  will  be  held  on 
Thursday.  June  27. 1985.  at  10:00  a.m  ,  in 
Room  1C30.  followed  by  a  closed 
meeting. 

The  Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  the  items  to 
be  considered  at  the  closed  meeting  may 
be  considered  pursuant  to  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)  (4).  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)  (4),  (8).  (9)(i)  and  (10). 

Commissioner  Cox,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday.  June 
27, 1985,  at  10:00  a.m.,  will  be:  ^ 

1.  Consideration  of  a  release  announcing 
the  adoption  of  Securities  Exchange  Act  Rule 
3a4-l  to  provide  that  under  certain  specified 
circumstances,  persons  associated  with  an 
issuer  of  securities  who  participate  in  a  sale 
of  those  securities  shall  not  be  deemed 
"brokers,"  as  defined  in  Section  3(a)(4)  of  (he 
Securities  Exchange  Act  of  1934.  For  further 
information,  please  contact  Susan  ).  Walters 
at  (202)  272-2848. 

2.  Consideration  of  whether  to  grant  the 
order  by  Central  Power  and  Light  Company 
("CP&L")  a  wholly  owned  subsidiary  of 
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Central  and  South  West  Corporation 
("CSW"),  a  registered  holding  company, 
relating  to  the  authorization  of  CP&L  to  issue 
and  sell  $90  million  aggregate  principal 
amount  of  first  mortgage  bonds  through 
December  31. 1986.  This  proposal  was 
notii  ed  by  the  Commission  on  February  26, 
1985  (HCAR  No.  23615)  and  the  City  of 
Brownsville.  Texas  has  intervened  and 
requested  a  hearing.  For  further  information, 
please  contact  Robert  P.  Wason  at  (202)  272- 
7684. 

3.  Consideration  of  (i)  whether  to  publish 
for  comment  proposed  amendments  of 
Regulation  S-X  which  would  govern 
disclosure  of  information  related  to  certain 
repurchase  and  reverse  repurchase 
transactions,  (ii)  whether  to  request 


comments  on  possible  future  rulemaking  for  a 
broad  range  of  financial  transactions  and  (iii) 
authorization  for  the  Chief  Accountant  to 
recommend  to  the  Financial  Accounting 
Standards  Board  that  a  project  on  "financial 
assets  and  transactions,"  to  include 
repurchase  and  reverse  repurchase 
transactions,  be  placed  on  its  agenda.  For 
further  information,  please  contact  Mike 
McLaughlin  at  (202)  272-2130. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday,  June 
27, 1985,  following  the  10:00  a.m.  open 
meeting,  will  be: 
Formal  orders  of  investigation. 
Report  of  investigation. 
Settlement  of  injunctive  action. 


Institution  of  administrative  proceeding 

of  an  enforcement  nature. 
Institution  of  injunctive  action. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  David 
Powers  at  (202)  272-2091. 
Shirley  E.  HoUis, 
Assistant  Secretary. 
June  14,  1985 
IFR  Doc.  85-14757  Filed  6-14-85;  4:33  pm| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  202  and  205 
IFRL  2818-41 

Votor  Carriers  Eagaged  in  Interstate 
Commerce;  Noise  Standards  and 
Transportation  Equipment  Nai^e 
Emission  Controls;  Medium  and  Heavy 
Trucks 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Environ.mentai  Protection 
Ancr.r.y  (EP.-\)  proposes  to  concurrently: 

1.  Defer  the  effective  date  of  the  60 
iltfcibel  (dH)  noise  standard  for  newly 
manufactured  medium  and  heavy  trucks 
(40  CFR  f'.irt  205,  Subpart  Bj  having  a 
CiVWR  '  greater  tfian  10,000  lbs.,  from 
JjM'iarj  1. 1986  to  januar)  1. 1988,  and 

2.  Amend  the  noise  emission 
regulation  for  motor  carriers  engaged  in 
interstate  coirmerce  (40  CFT.  Part  202. 
Subpart  B)  to  require  1986  and  later 
model  year  vehicles,  having  a  CVWR 
greater  than  10.000  pounds,  not  to 
exceed  a  noise  level  of:  83  dB  at  speeds 
of  35  MPH  or  less;  87  dB  at  speeds 
above  35  MPH;  and  85  dB  when  the 
tiuck  engine  is  accelerated  with  the 
vehicle  stationary. 

These  two  closely  related 
environmental  actions  are  being 
proposed  in  response  to  petitions  (Ref. 
1)  for  a  delay  of  the  medium  and  heavy 
truck  (MHT)  80  dB  noise  standard  which 
were  submitted  by  the  International 
Harvester  Company,  the  Ford  Motor 
Company,  the  General  Motors 
Corporation,  and  the  American  Trucking 
Association. 

The  petitioners  requested  additional 
time  to  permit  the  coordination  of 
otherwise  duplicative  design, 
enginpering  and  testing  efforts 
necessary  to  comply  with  both  the  MHT 
80  dB  noise  standard  and  EPA's  nitrogen 
oxide  (.NO,)  and  particulate  emission 
standards  for  heavy-duty  engines  that 
were  promulgated  on  March  15, 1985  (50 
VR  10006). 

The  Administrator  has  concluded  that 
the  petitioners"  request  has  economic 
merit  and  that  the  granting  of  a  two-year 
deferral  should  significantly  reduce 
duplicative  design,  engineering  and 
testing,  thereby  producing  economic 
benefits  that  should  acciue  to  the  public. 
However,  such  deferral  will  result  in  an 
attendant  delay  in  he3lth  and  welfare 
benefits  to  that  segment  of  the  nations 
population  that  is  regularly  exposed  to 


'  CVWR— Cros*  Vehicle  Weight  Rdling 


truck  noise.  To  reduce  the  potential  near 
term  loss  of  benefits,  due  to  the  delayed 
entry  into  the  fleet  of  the  MHT  80  dB 
truck,  the  Administrator  is  concurrently 
proposing  lower  in-use  noise  emission 
levels  for  1986  and  later  model  year 
tnirks  operated  by  motor  carriers 
engaged  in  interstate  commerce. 

The  deferral  of  the  M!  IT  80  dB  noise 
standard  should  have  only  a  minor 
adverse  i.mpact  on  near  term  (1986 
through  1988)  health  and  welfare 
benefits  because  of  the  concurrent 
amendment  to  the  in-use  noise  emission 
standards. 

The  more  stringent  interstate  motor 
carrier  in-use  noise  emission  standards 
should  have  a  very  beneficial  effect  on 
long-term  health  and  welfare  by 
significantly  restricting  the  permitted 
increase  (degradation)  in  the  noise 
emission  of  1986  and  later  model  year 
quiet  trucks.  ■• 

The  Administrator  hereby  gives  notice 
that  this  proposed  deferral  of  the  MHT 
80  dB  standard  is  the  last  that  will  be 
considered. 

DATE:  Tlie  official  docket  for  these 
concurrently  proposed  actions  will 
remain  open  for  the  submission  of 
comments  until  4:30  p.m.,  July  19, 1950. 
At  that  time  all  materials  submitted  for 
the  record  will  become  part  of  the 
official  record. 

AOORESS:  Written  comments  should  be 
submitted  to:  Assistant  Administrator. 
Office  of  Air  and  Radiation  {AR-443). 
Docket  No.  OPMO-0184.  U.S. 
Environmental  Protection  Agency, 
Washington.  D.C.  20460. 

Persons  wishing  to  review  Docket  No. 
OPMO-0134  and  the  information  upon 
which  the  concurrently  proposed  actions 
are  based,  may  do  so  between  the  hours 
of  8:00  a.m.  and  4:00  p.m.  at  EPA's  Public 
Information  Reference  Unit, 
Headquarters"  Library.  Room  2904,  401 
M  Street.  SW..  Washington.  D.C.  20460. 
As  provided  in  40  CFR  Part  2,  a 
reasonable  fee  may  be  charged  for 
ccpying  services. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kenneih  E.  Feith,  Office  of  Air  and 
Radiation  (AR-47iC).  U.S. 
Environmental  Protection  Agency, 
Washington.  D.C.  20460.  Telephone: 
(703)  557-8540. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Through  the  Noise  Control  Act  of 
1972.  42  U.S.C.  4901  et  seq.  ("the  Act"). 
Congress  established  a  National  Policy 
"to  promote  an  environment  for  all 
Americans  free  from  noise  that 
jeopardizes  their  health  or  welfare."'  In 
pursjit  of  that  policy.  Congress  stated  in 
section  2(a)(3)  of  the  Act,  "that,  while 


primary  responsibility  for  control  of 
noise  rests  with  State  and  local 
governments.  Federal  action  is  essential 
to  deal  with  major  noise  sources  in 
commerce.  (fhe|  control  of  which 
requires  national  uniformity  of 
treatment." 

Section  6  of  the  Act  requires  the 
Administrator  to  publish  regulations  for 
transportation  equipment  (among  other 
products)  which,  in  his  judgment,  are 
major  sources  o^  noise  (pursuant  to  the 
criteria  and  requirements  of  section  5  ot 
the  Act]  and  for  which,  in  his  judgment, 
noise  emission  standards  are  feasible. 
The  regulation  (and  any  revisions 
thereof)  shall  include  a  noise  emission 
8tandard(s]  which  set(s]  limits  on  the 
noise  emission  that  are  requisite  to 
protect  the  public  health  and  welfare, 
taking  into  account  the  magnitude  and 
conditions  of  use  of  the  product  (alone 
or  in  combination  with  other  noise 
sources],  the  degree  of  noise  reduction 
achievable  through  the  application  of 
best  available  technology,  and  the  cost 
of  compliance. 

Section  18  of  the  Act  requires  the 
Administrator  to  publish  noise  emission 
regulations,  including  standards  that  set 
"Um.its  on  noise  emissions  resulting  from 
operation  of  motor  carriers  engaged  in 
interstate  commerce,  which  reflect  the 
degree  of  noise  reduction  achievable 
through  application  of  the  best  available 
technology,  taking  into  account  the  cost 
of  compliance."  These  regidations  are  in 
addition  to  any  regulations  that  may  be 
published  under  section  6  of  the  Act. 

Regulations  issued  pursuant  to 
sections  6  and  18  preempt  States  and 
political  subdivisions  thereof  from 
adopting  or  enforcing  any  law  or 
regulation  which  sets  a  limit  on  noise 
emissions  from  products  regulated  EPA 
unless  such  law  or  regulation  is  identical 
to  the  Federal  regulation. 

II.  Background 

A.  Medium  and  Heavy  Truck  Noise 
Emission  Regulation 

In  April  of  1976,  EPA  published  (41  FR 
15538)  under  section  6  of  the  Act,  noise 
emission  regulations  (Ref.  2)  for  newly 
manufactured  trucks  having  a  CVWR 
over  10,000  lbs.  The  regulation  set  an  83 
decibel  (dB)  noise  emission  level,  under 
specified  testing  conditions,  for  trucks 
manufactured  on  or  after  January  1, 
1978,  and  an  80  dB  level  effective 
January  1, 1982. 

During  the  fall  of  1980,  the 
Administrator  received  petitions  from 
the  International  Harvester  Company 
and  Mack  Trucks,  Incorporated, 
requesting  that  the  1982  MHT  80  dB 
standard  be  deferred  for  two  or  three 
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years  or  be  rescinded  because  of  the 
depressed  economic  condition  of  the 
trucking  industry.  The  Agency  found 
insufficient  basis  with  respect  to 
available  technology  and  health  and 
welfare  impacts  to  justify  a  rescission  of 
the  MHT  80  dB  standard.  However,  a 
deferral  of  one  year  (Ref.  3),  from. 
January  1, 1982  to  January  1. 1983,  was 
granted  in  January  of  1981  (46  FR  8497) 
on  the  basis  of  the  depressed  economic 
condition  of  the  trucking  industry  and 
the  attendant  reduction  in  truck  sales 
during  the  1979-1980  time  period.  The 
Administrator's  intent  in  providing  this 
deferral  was  to  afford  the  industry  an 
additional  year  for  economic  recovery 
■"and  to  ease  the  possible  cash  flow 
problems  which  several  manufacturers^ 
claimed  they  would  face  during  the 
latter  part  of  1981.  EPA  determined  that 
the  brief  deferral  would  result  in  only  a 
small  adverse  effect  on  the  near-term 
health  and  welfare  benefits  expected 
from  the  MHT  80  dB  standard.  The  1981 
deferral  notice  established  a  90-day 
public  comment  period,  after  the  fact, 
for  the  submission  of  new  information 
that  migh4  dictate  the  need  for  further 
relief  from  the  MHT  80  dB  standard. 

In  February  of  1981,  the  Agency 
received  a  request  from  the  Vice 
President's  Task  Force  on  Regulatory 
Relifef  to  review  the  MHT  80  dB  truck 
standard.  This  action  was  triggered  by 
requests  to  that  task  force  from  several 
truck  manufacturers.  On  March  19, 1981, 
the  Administrator  solicited  (46  FR  17558) 
public  comment  and  technical  data 
concerning  possible  withdrawal  of  the 
MHT  80  dB  standard  (Ref.  4).  A 
substantial  amount  of  data  was 
collected  by  the  Agency  from  truck 
manufacturers  and  other  sources 
including  the  Department  of 
Transportation's  Bureau  of  Motor 
Carrier  Safety  (BMCS).  relative  to 
available  technology,  costs  of 
compliance,  possible  economic  effects, 
and  potential  impacts  on  public  health 
and  welfare.  Several  States  and  local 
governments  opposed  further  delay  of 
the  MHT  80  dB  standard.  They  argued 
that  a  deferral  of  the  MHT  80  dB 
standard  in  the  absence  of  lower  "in- 
use"  noise  emission  standards  could 
have  an  adverse  impact  on  public  health 
and  welfare. 

The  Administration  determined  that 
the  one  year  deferral,  granted  in  January 
of  1981,  was  inadequate  in  light  of  the 
continuing  industry  slump.  The  Agency's 
analysis  suggested  that  cost  savings 
might  be  realized  by  combining  the 
design,  engineering  and  testing  needed 
to  meet  the  MHT  80  dB  noise  standard 
with  that  required  to  achieve  greater 
fuel  efficiencies  and  in  particular,  to 


meet  the  more  stringent  EPA  exhaust 
emission  standards  then  anticipated  for 
the  1986  and  later  model  year  heavy- 
duty  trucks.  On  this  basis  a  second 
deferral  (Ref.  5)  of  the  MHT  80  dB 
standard,  from  January  1, 1983,  to 
January  1, 1986  was  granted  by  the 
Administrator  on  February  6, 1982  (47 
FR  7188). 

The  Administration  also  concluded 
that,  in  light  of  the  extended  deferral 
period  and  the  comments  and  new 
information  received  during  the  public 
comment  period,  it  was  unnecessary  to 
further  consider  rescission  of  the  MHT 
80  dB  standard. 

B.  Motor  Carriers  Engaged  in  Interstate 
Commerce — Noise  Emission  Standards 

On  October  24. 1974,  under  section  18 
of  the  Act.  EPA  published  in-use  noise 
emissions  standards  (Ref.  6)  for  motor 
carriers  engaged  in  interstate  commerce 
(39  FR  38208).  The  regulation  is 
applicable  only  to  vehicles  of  interstate 
motor  carriers  (IMC)  having  a  GVWR  in 
excess  of  10,000  lbs. 

The  IMC  noise  emission  standards 
specify  not-to-exceed  noise  limits  for 
each  of  three  operating  conditions.  The 
operating  conditions  and  their 
respective  noise  limits  at  a  distance  of 
50  feet  are: 

•  Low  speed  operation:  passby  speed 
limit  of  35  MPH  or  less— 86  dB. 

•  High  speed  operation:  passby  speed 
limit  over  35  MPH— 90  dB. 

•  Stationary:  run-up  test — 88  dB. 
Any  one  of  more  of  these  test 

procedures  and  a  visual  inspection  of 
the  exhaust  system  and  tires  may  be 
used  to  determine  non-compliance.  On 
September  8. 1975  the  U.S.  Department 
of  Transportation  (DOT)  issued  a 
regulation  (Ref.  7)  that  specified 
compliance  test  procedures  (49  CFR  Part 
325)  for  the  EPA  regulation  which  is 
enforced  by  DOT's  Bureau  of  Motor 
Carrier  Safety  (BMCS).  The  effective 
date  of  both  regulations  was  October  15. 
1975. 

The  purpose  of  the  IMC  regulation 
was  two-fold.  First,  it  served  to  establish 
nationally  uniform  limits  on  truck  noise 
levels  in  place  of  diverse  State  and  local 
noise  laws  and  regulations.  Second,  it 
served  as  a  procursor  to  Federal  noise 
regulations  under  section  6  of  the  Act  for 
newly  manufactured  medium  an  heavy 
trucks.  The  noise  level  standards 
specified  in  the  IMC  regulation  were  not 
intended  to  reduce  the  noise  of  the 
"typical"  truck.  Rather,  they  to  "cap"  the 
then  existing  fleet  noise  level  and 
reduce  the  noise  from  those  vehicles 
that  were  exceptionally  noisy,  e.g., 
trucks  operating  with  a  defective 
exhaust  system,  without  a  muffler,  or 
with  pocket  retread  tires  (which  are 


inherently  noisy).  The  regulation 
basically  required  proper  maintenance 
and/or  tire  replacement.  The  IMC  noise 
standards  were  established  on  the  basis 
of  actual  in-use  truck  noise  level  data 
obtained  during  the  early  1970's.  The 
data  indicated  that  "exceptionally 
noisy"  vehicles  comprised  between  20 
and  25  percent  of  the  medium  and  heavy 
truck  fleet  at  that  time. 

In  accordance  with  section  18  of  the 
Act,  it  was  the  Agency's  stated  intention 
(Ref.  6)  to  revise  downward  the  "in-use" 
noise  levels  as  new.  quieter  trucks 
entered  the  nation's  fleet  as  a  result  of 
new  truck  regulations  under  section  6  of 
the  Act. 

III.  Discussion 

A.  Deferral  ofBOdB  Noise  Emission 
Standard  for  Medium  and  Heavy  Trucks 

On  September  26, 1983,  the 
International  Harvester  Company  (IH) 
submitted  a  petition  to  EPA  requesting 
further  reconsideration  of  the  January  1. 
1986  effective  date  for  the  MHT  80  dB 
standard  for  newly  manufactured 
medium  and  heavy  trucks.  General 
Motors  Corporation  (CM)  submitted  a 
similar  petition  on  September  30. 
followed  by  petitions  from  the  Ford 
Motor  Company  (Ford)  on  December  15 
and  the  American  Trucking  Association 
on  January  9, 1984.  The  petitioners 
requested  that  the  effective  date  be 
delayed  on  coincide  with  or  follow  the 
effective  date(s)  of  EPA's  anticipated 
new  heavy-duty  truck  emission 
standards  for  oxides  of  nitrogen  (NO,) 
and  particulates. 

The  petitions  centered  on  the  delay  in 
the  issuance  of  exhaust  emission 
standards  that  were  previously 
anticipated  for  the  1986  truck  model 
year.  Because  the  Agency  had,  in  part, 
based  its  previous  (February  1982) 
deferral  of  the  MHT  80  dB  standard  on 
its  anticipated  1986  model  year  truck 
exhaust  emission  standards,  the 
petitioners  argued  that  the  Agency 
should  again  postpone  the  noise 
standard  to  coincide  with  orfollow  the 
effective  date  of  the  new  exhaust 
standards. 

While  one  petitioner  continued  to  cite 
depressed  sales,  relative  to  the 
industries'  1978  peak  sales  year,  as  a 
major  basis  for  further  deferral,  the 
significant  rebound  in  truck  sales  in  1983 
and  1984  caused  the  other  petitioners  to 
shift  the  focus  of  their  argument  in 
support  of  their  request.  The 
manufacturers  conceded  their  ability  to 
meet  the  MHT  80  dB  standard  in  1986, 
but  pointed  to  potential  technological 
changes  to  engines  and  exhaust  systems 
that  might  be  required  to  meet  EPA's 
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revised  exhaust  standards  and  the 
potential  effect  of  such  changes  on  the 
noise  characteristics  of  the  vehicle. 
More  particularly,  the  petitioners 
expressed  concern  that  the  design, 
engineering,  testing  and  noise 
suppression  work  that  is  necessary  to 
bring  new  trjcks  into  compliance  with 
the  1986  MHT  80  dB  noise  standard  may 
be  negated  within  one  or  two  model 
years  due  to  potential  changes  in  engine 
and/or  exhaust  system  design  and 
operation  that  might  be  dictated  by  new 
exhaust  emission  standards. 

On  October  15, 1984.  EPA  proposed 
short-  and  long  term  NO,  and 
particiiiate  emission  standards  for 
heavy -d'jty  engines  (40  FR  40258). 
Subsequently.  Ford  submitted  to  the 
Agency  a  detailed  listing  of 
technological  changes  it  believed  were 
necessary  for  Ford  to  meet  the  proposed 
short-term  exhaust  emission  standards. 
Ford  claimed  that  the  design, 
engineering  and  testing  requirements 
necessary  to  meet  the  short-term 
standards  are  comparable  to  those  for 
the  more  stringent  exhaust  standards. 
Fcrd  contended  that  a  two-year  deferral 
ot  the  MHT  80  dB  noise  standard  from 
H^i^ary  1. 1986,  to  January  1, 1988, 
would  allow  them  to  adequately 
coordinate  activities,  thus  avoiding 
duplication  of  work  and  costs.  CM  had 
initially  requested  a  two-year  deferral 
but  did  not  provide  additional  formal 
comment  on  the  potential  impact  of  the 
short-term  exhaust  standards  on  their 
design,  engineering  and  testing  for  the 
MHT  80  dB  standard.  IH  initially 
submitted  technical  data  indicating  a 
need  for  redesign,  engineering  and 
testing  of  several  truck  models  in  order 
to  meet  the  proposed  short-term  exhaust 
standards.  IH  had  requested  a  minimum 
deferral  of  two  years  with  a  preference 
for  deferral  until  one  year  after  the 
effective  date  of  the  Final  exhaust 
emission  standards. 

On  March  15, 1985.  EPA  published 
new  exhaust  emission  standards  {50  FR 
10606)  which  established  short-term  NO, 
and  particulate  levels  for  1988  and  later 
model  year  heavy-duty  trucks,  and  more 
stringent  levels  for  1991  and  later  model 
year  vehicles  (Ref.  8). 

1.  Technological  Considerations  For 
Deferral 

In  response  (Ref.  9)  to  Agency 
inquiries  (Ref.  10)  Ford.  IH,  and  CM 
each  provided  EP.A  their  technical 
assessment  of  design  changes  necessary 
to  meet  anticipated  new  exhaust 
standards,  listing  the  potential  noise 
emission  consequences.  These  changes 
include  (a)  retarded  injector  timing,  (b) 
lower  air  temperature  (charge  air 
temperature),  (c)  higher  compression 


ratio,  (d)  higher  compression  pressures, 
(e)  electronic  fuel  systems,  (f)  electronic 
governor,  (g)  injectors,  (h)  pistons,  and 
(i)  high  efficiency  turbocha."gers.  Table  I 
delineates  those  specific  design  changes 


having  potential  vehicle  noise  effects 
based  on  both  EPA  (Ref.  II)  and  industry 
engineering  judgment  and  limited 
hardware  testing  by  several 
manufacturers. 


Table  I.— Possible  Influence  of  Exhaust  Emission  Controls  on  Truck  Noise  Emission 
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2.  Potential  Economic  Impact  of  Deferral 

The  petitioners  have  supplied  the 
Agency  with  limited  cost,  sales  and 
other  economic  data  in  response  to 
specific  questions  posed  to  them  by 
EPA.  These  new  data  were  evaluated  in 
light  of  economic  data  previously 
developed  by  the  Agency  during  its 
consideration  of  previous  requests  for 
deferral  of  the  MJfT  80  dB  standard  (46 
FR  8497  and  47  FR  7188).  Key  factors  in 
EPA's  assessment  of  potential  cost 
savings  and  economic  effects  of  a  two- 
year  deferral  include: 

(1)  The  effective  data  of  the  new 
exhaust  emission  standards  in  relation 
to  that  of  the  noise  standard.  Cost 
savings  are  possible  if  the  design, 
engineering  and  testing  for  both 
regulations  are  combined  or  closely 
coordinated. 

(2)  The  effect  a  two-year  deferral  will 
have  on  manufacturers'  opportunity 
costs. 

(3)  The  potential  savings  to  ultimate 
purchasers  resulting  from  the  deferral  of 
additional  "pass-through"  costs 
attendant  to  the  MHT  80  dB  truck. 

(4)  The  deferral  of  potential  lost  sales 
due  to  a  price  increase  associated  with 
the  MHT  80  db  truck. 

The  cost  and  economic  data  presented 
by  the  industry  as  well  as  other 
information  immediately  available  to 
EPA,  generally  supports  the  industry's 
claim  of  cost  efficiencies  through  the 
combination  of  design,  engineering  and 


testing  attendant  to  both  the  MHT  80  dB 
noiae  and  exhaust  emission  standards. 

The  data  suggests  the  following 
savings  or  conditions  for  each  of  the 
above  factors: 

(1)  The  truck  manufacturing  industry 
may  realize,  between  1986  and  1988,  a 
cost  saving  of  approximately  $10  million 
by  combining  and  coordinating  the 
design,  engineering  and  testing 
attendant  to  the  MHT  80  dB  noise  and 
new  exhaust  emission  standards. 

(2)  A  two-year  deferral  of  the  MHT  80 
dB  noise  standard  could  result  in  an 
estimated  $5  million  saving  in 
opportunity  costs. 

(3)  Potential  cost  savings  to  ultimate 
purchasers,  resulting  from  a  two-year 
delay  of  the  MHT  80  dB  standard,  are 
estimated  at  $139.5  million.  This 
assumes  total  truck  sales  of  500.000 
between  1986  and  1988  and  a  potential 
cost  differential  of  $279  between  the 
MHT  80  dB  and  the  current  MHT  83  dB 
truck. 

(4)  The  elasticity  of  demand  in  the 
truck  industry  has  remained  relatively 
constant  at  0.1  over  the  years.  We  have 
no  reason  to  believe  that  a  deferral  of 
the  MHT  80  dB  standard  would  produce 
a  significant  change  in  demand 
elasticity. 

3.  Health  and  Welfare  Impact  of 
Deferral 

The  petitioners  contend  that  a  large 
percentage  of  trucks  entering  the  fieet 
since  1978  are  already  at  or  below  the 
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MHT  80  dB  level,  thus  suggesting  that 
further  deferral  of  the  MHT  80  dB 
standard  would  have  little  adverse 
impact  on  the  public's  health  and 
welfare.  The  Agency  believes  this 
contention  is  valid  only  if  the  noise 
emitted  from  these  trucks  does  not 
degrade  (increase  significantly  in-use. 

The  Agency's  1981  conclusion  that  a 
three  year  deferral  from  1983  to  1986 
would  not  have  a  significant  adverse 
impact  on  public  health  and  welfare  was 
based  on  the  fact  that  many  post-1977 
trucks  were  entering  the  fleet  with  noise 
levels  less  than  80  dB.  The  Agency  did 
not  anticipate  significant  fleet  noise 
degradation  prior  to  1988  (7  years 
following  entry  of  the  first  MHT  83  dB 
trucks).  This  conclusion  was  based,  in 
part,  on  the  assumption  that  first  owners 
generally  keep  a  vehicle  approximately 
7  years  or  through  its  first  major 
overhaul,  performing  most 
manufacturer-recommended 
maintenance  to  meet  warranty 
requirements.  However,  the  Agency 
believes  that  by  1986  the  noise  levels  of 
these  early  model  trucks  will  begin  to 
degrade  as  a  result  of  changing  use 
patterns  and  reduced  maintenance  by 
second  and  beyond  owners. 

In  the  absence  of  either  an  MHT  80dB 
replacement  truck  or  lower  in-use  noise 
emission  standards,  the  Agency  expects 
a  significant  loss  of  short-term  health 
and  welfare  benefits.  The  potential  for 
increased  impact  from  traffic  noise  is 
significant,  particularly  in  urban  areas 
where  severe  noise  exposure  already 
exists  and  where  the  potential  increase 
in  exposed  population  is  the  greatest. 
The  proposed  two-year  deferral  on  the 
MHT  80  dB  standard  is  expected  to 
result  in  an  attendant  delay  of  benefits, 
beyond  1986,  to  approximately  5.0 
million  persons  who  are  regularly 
exposed  to  truck  ncise  (Ref.  12)  unless 
in-use  IMC  standards  are  lowered. 


B.  Revision  Of  Motor  Carrier  Noise 
Emission  Standards 

The  noise  emission  standards 
established  in  1975  for  interstate  motor 
carriers  (IMC)  were  necessarily 
restricted  because  of  the  wide  age  range 
(new  to  greater  than  15  years)  of  trucks 
in  the  1975  fleet.  The  noise  standards 
were  initially  determined  on  the  basis  of 
the  actual  distribution  of  truck  noise 
levels  in  the  early  1970's.  As  noted 
above,  the  IMC  regulation  was  intended 
primarily  to  control  the  noise  from  those 
vehicles  that  were  exceptionally  noisy — 
e.g..  trucks  operating  with  defect've 
exhaust  systems,  without  a  muffler,  or 
with  excessively  noisy  tires.  The  IMC 
standards  effectively  placed  a  "cap"  on 
the  1976  truck  fleet  noise  level  by 
requiring  operators  of  exceptionally 
noisy  trucks  to  correct  the  causes  and 
bring  their  trucks  into  conformance  with 
the  rest  of  the  fleet.  In  addition,  the 
regulation  provided  an  incentive  for  all 
operators  to  sustain  the  noise  control 
performance  of  their  vehicles  through 
proper  maintenance. 

While  the  IMC  regulation  served  to 
reduce  the  number  of  especially  noisy 
vehicles  in  the  truck  fleet,  it  did  not 
require  retrofit  to  incorporate  new  noise 
control  technology.  Consequently,  the 
average  noise  level  of  the  fleet  could  not 
decrease  below  the  average  for  properly 
maintained  pre-1978  vehicles.  The  MHT 
regulation,  on  the  other  hand,  prescribed 
lower  noise  limits  for  newly 
manufactured  trucks  that  required 
application  of  best  available  noise 
control  technology.  More  effective 
exhaust  and  muffler  systems,  quieter  air 
intake  systems,  and  limited  engine 
shielding  were  the  principal  methods 
used  to  reduce  new  truck  noise.  The 
intent  was  to  permit  only  "quieted" 
trucks  to  enter  the  P.ect.  Thus,  over  a 
period  of  time,  if  the  lower  noise  levels 
of  the  MHT  vehicles  were  sustained,  the 
average  noise  level  of  the  fleet  would 


decrease  as  quieted  trucks  comprised 
more  and  more  of  the  fleet. 

1.  Truck  Fleet  Noise  Levels 

The  IMC  and  MHT  regulations 
together  have  led  to  a  substantial 
decrease  in  truck  noise  over  the  past 
decade.  Other  factors  that  also 
contributed  to  this  noise  reduction 
include  the  introduction  of  the  55  mph 
speed  limit,  which  served  to  reduce 
high-speed  tire  noise  (the  principal 
contributor  to  truck  noise  at  speeds 
above  35  mph),  and  the  increased 
emphasis  on  fuel  economy  which 
resulted  in  the  widespread  use  of  lower- 
rpm  engines,  turbocharged  engines,  and 
ribbed-tread  radial  tires. 

There  is  extensive  data  on  the  current 
levels  and  distribution  of  truck  noise. 
The  Bureau  of  Motor  Carrier  Safety 
(BMCS)  has  recorded  in  excess  of  53.000 
measurements  of  in-use  truck  noise 
levels  (Ref.  13).  Drta  on  the  noise 
emissions  of  newly  manufactured  trucks 
were  provided  to  EPA  by  truck 
manufacturers  in  accordance  with 
previous  Production  Verification  (PV) 
Report  provisions  of  the  MHT  regulation 
(Ref.  14).  The  provisions  required 
manufacturers  to  report  noise  levels  of 
their  noisiest  (worst  case)  truck 
configuration.'' EPA  surveillance 
activities  attendant  to  the  MHT 
regulation  from  1978  through  1981 
generated  su*bstantial  low-speed  and 
stationary  test  noise  level  data  for  new 
trucks. 

Figure  1  shows  the  substantial 
decrease  in  the  fleet  average  high-speed 
(over  35  mph)  truck  noise  level  that  has 
occurred  since  1972.  A  similar  reduction 
has  been  realized  at  low  speeds  (35  mph 
and  below). 

'"Configuration"  is  defined  in  40  CFR  205.5(a)(9), 
as  "the  basic  classification  unit  of  a  manufacturer's 
product  line  (which)  ...  is  comprised  of  all  vehicle 
designs,  models  or  series  which  are  identical  in 
material  aspects  with  respect  to  (specified) 
parameters  ..." 


25520 Federal  Register  /  Vol.  50.  No.  118  /  Wednesday.  June  19.  1985  /  Proposed  Rules 


93 
92 

91  h 
90 


< 

ffi  89 


ui  88 


U5 

O  87 

Z 


86 


85 


84 


83 


T ] 1 1 1  I  I  I  T 

INTERSTATE  MOTOR  CARRIER  HIGH  SPEED  STANDARD 
(HARD  SITE) 


X 


± 


J. 


X 


± 


1973      1974     1975     1976      1977     1978      1979      1980     1981 
CALENDAR  YEAR 

FIGURE    1.    AVFRAGE    IN-USE    TRUCK    NOISE    LEVELS:    HIGH    SPEED 
OPERATION,    1973-1981. 


Table  1  summarizes  the  average  noise 
levels,  in  dB.  observed  for  the  pre-1978 
and  post-1977  medium  and  heavy  truck 


fleets.  The  amount  of  noise  reduction  is 
determined  by  comparing  the  noise 
levels  in  various  time  frames. 


Table  1 
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It  is  apparent  that  the  average  fleet 
noise  levels  shown  in  Table  1  are 
substantially  below  the  existing  IMC 
standards.  The  difference  in  average 
noise  level  between  the  fleet  in  the 
1972-74  time  frame  and  the  MUT- 
regulated  trucks  in  the  1978-81  time 
frame  exceeds  6  dB  for  both  high  speed 


and  stationary  test  conditions. 
Manufacturers'  PV  reports  from  1978  to 
1981  showed  that  the  average  noise 
emission  level  of  the  "noisiest 
configuration"  of  newly  manufactured 
trucks  was  80.6  dB.  This  average  level 
compares  very  well  with  data  submitted 
by  the  petitioners  in  1984  in  response  to 


an  EPA  request.  This  represents  a  noise 
reduction  of  about  7  dB  from  pre-1972 
new  truck  levels.  More  importantly,  it 
represents  a  3  dB  reduction  from  the 
noise  emissions  of  trucks  that  were 
manufactured  between  1974  and  1978 
and  which  complied  with  the  IMC  86  dB 
(88  hard  site]  standard. 

Based  on  the  most  recent  BMCS  test 
data  (1980-81),  approximately  97  percent 
of  the  trucks  measured,  including  pre- 
1978  vehicles,  were  in  compliance  with 
the  IMC  stationary  test  standard,  and  94 
percent  were  in  compliance  with  its  high 
speed  standard.  As  a  result  of  this  high 
level  of  compliance  with  an  admittedly 
outdated  IMC  standard,  the  BMCS  no 
longer  maintains  an  active  enforcement 
program. 

1*he  effects  of  the  MHT  regulation  are 
only  beginning  to  be  seen  in  the  in-use 
average  noise  level  because  an 
estimated  30  percent  of  the  trucks  in 
today's  fleet  still  are  of  pre-1978 
manufacture;  the  typical  useful  lifespan 
of  a  medium  or  heavy  truck  is  about  15 
years.  As  the  MHT  83  dB  trucks  begin  to 
age,  their  noise  levels  may  increase  in 
the  absence  of  continued  proper 
maintenance.  The  present  IMC  high- 
speed noise  standard  of  92  dB,  plus  the  2 
dB  measurement  tolerance  permitted  by 
the  BMCS  (49  CFR  Part  325),  and  the 
IMC  low-speed  hard  site  noise  standard 
of  88  dB  (comparable  to  the  MHT  83  dB 
standard)  plus  the  2  dB  tolerance, 
allows — indeed  arguably  encourages — 
substantial  degradation  (increase)  of  in- 
use  noise  levels  for  the  present  fleet.  In 
the  absence  of  more  stringent  IMC 
standards,  the  fleet  noise  level  will  rise 
above  that  which  would  otherwise  be 
afforded  by  the  MHT  83  dB  truck. 

2.  Proposed  Revision  of  the  IMC 
Standard  and  Projected  Compliance 

The  original  low-speed  IMC  standard 
was  primarily  developed  to  address 
drive  train  noise,  e.g.,  the  engine, 
transmission,  and  exhaust  system.  The 
MHT  regulation  has  significantly 
reduced  drive  train  noise.  The  4  dB 
difference  between  the  IMC  low-speed 
and  high-speed  noise  limits  was  to 
account  for  tire  noise  at  higher  speeds 
(above  35  mph).  That  differential  was  to 
eliminate  excessively  noisy  tire  designs. 
The  stationary  test  was  included  in  the 
IMC  regulation  in  order  to  facilitate 
measurements  at  truck  weighing 
stations. 

• 

There  were  two  underlying  principles 
upon  which  the  IMC  levels  were 
originally  selected: 

•  The  levels  were  based  on  the  actual 
noise  level  of  the  truck  fleet. 
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•  The  levels  were  designed  to  reduce 
the  noise  of  the  very  noisiest  truck,  as 
opposed  to  that  of  the  average  truck. 

These  principles  have  been  applied  in 
the  development  of  the  proposed 
reduced  noise  levels  presented  in  Table 
2,  which  better  reflect  present  noise 
control  technology  and  fleet  noise 
levels.  The  proposed  levels  of  the  IMC 
standards  would  be  apphcable  to  1986 
and  later  model  year  vehicles.  While  the 
proposed  standards  represent  a  50 
percent  decrease  in  sound  power  which 
is  equivalent,  in  terms  of  noise,  to 
reducing  the  number  of  trucks  in  the 
fleet  by  50  percent,  they  are  consistent 
with  the  levels  of  ibe  average  present- 
day  tuck. 

Table  2.— Proposed  In-Use  (IMC)  .Noise 
Emission  Stanoafos  for  1986  Af»o  Later 
Model  Year  Vehkxes 
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Table  3  presents  the  percentage  of 
trucks  that  BMCS  data  indicate  are  at  or 
below  specific  high-speed,  low-speed 
and  stationary  test  noise  levels. 

Table  3.— Percentage  of  Trucks  at  or 
Below  Noise  Levels  in  imc  Test  Modes 
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Theaie  data  indidate  that  98  percent  of 
the  present  truck  fleet  could  comply 
with  the  proposed  IMC  high-speed  noise 
level  of  87  dB  without  the  need  for 
retrofit.  Similarly,  approximately  93 
percent  of  the  MHT  fleet  are  already  in 
compliance  with  the  proposed  IMC  low- 
speed  noise  level  of  83  dB  and  an 
estimated  96  percent  could  comply  with 
the  proposed  stationary  test  level  of  85 
dB. 

J.  Cost  of  Compliance 

The  proposed  revision  of  the  IMC 
noise  standards  would  apply  only  to 
1986  and  later  model  year  vehicles. 
Thus,  the  more  stringent  standards 
would  not  impose  new  costs  on  present 
motor  carriers.  Further,  1988  and  J 387 
model  year  trucks  that  have  a  GVWR 


greater  than  10,000  lbs.  already  must 
comply  with  the  MHT  83  dB  standard. 
Other  than  normal  maintenance  costs 
dictated  by  manufacturers'  warranties. 
no  additional  costs  would  be  imposed 
on  ultimate  purchasers  of  these  vehicles 
as  a  result  of  the  revised  IMC  standards. 
Trucks  manufactured  after  January  1. 
1988,  will  have  to  comply  with  the  not- 
to-exceed  MHT  80  dB  standard.  The 
Agency  would  not  expect  the  revised 
IMC  standards  to  impose  on  owners 
more  than  the  ordinary  costs  of  proper 
maintenance  which  have  already  been 
included  and  accounted  for  in  the  cost- 
effectiveness  analysis  of  the  MHT  80  dB 
reg'.'.lation. 

In  consideration  of  the  co<;ts  and 
potential  benefits  associated  with  the 
MHT  and  IMC  regulations,  it  appears 
that  if  the  proposed  revisions  of  the  IMC 
noise  standards  are  not  efl'ected,  there  is 
a  significant  risk  of  losing  those  health 
and  welfare  benefits  already  attained  as 
a  result  of  the  MHT  83  dB  standard. 
Such  loss  of  benefits,  resulting  from  poor 
maintenance  of  these  "quiet"  vehicles, 
can  serve  to  significantly  increase  the 
apparent  cost  per  unit  of  public  benefit 
from  the  MHT  standard. 

The  Agency  determined  that  defective 
mufflers  are  the  major  cause  of  truck 
noise  degradation.  On  the  average, 
medium  and  heavy  truck  mufflers  are 
replaced  three  times  in  eight  years.  The 
average  difference  in  list  price  between 
pre-MHT  83  dB  mufflers  and  the  MHT 
mufflers  for  diesel-powered  trucks  is 
estimated  at  $62.46.  Therefore,  the 
annual  cost  of  muffler  maintenance  is 
estimated  to  be  $23.42  for  1986  and  later 
model  diesel-powered  trucks.  Mufflers 
for  gasoline-powered  vehicles  are  less 
expensive  and  annual  muffler 
maintenance  cost  is  estimated  to  be 
$13.50  for  1986  and  later  model  vehicles. 

These  estimated  annual  costs  have 
been  weighted  by  the  market  shares  of 
diesel  and  gasoline-powered  trucks  to 
obtain  an  average  cost  per  truck,  based 
on  a  V^-%  market  share  split  between 
gasoline  and  diesel-powered  trucks 
respectively.  The  amortized  cost  of 
muffler  replacement  in  terms  of  cost  per 
mile  is  estimated  at  $0.000234  per  mile 
for  diesel  engine  vehicles  (assuming 
100,000  miles  per  year)  and  $0,00027  per 
mile  for  gasoline-powered  vehicles 
(assuming  50,000  miles  per  year). 

4.  Health  and  Welfare  Considerations 

The  Agency  estimates  that  by  the  year 
2000,  about  158  million  people  would  be 
exposed  to  day-night  average  noise 
levels  (Ldn)  above  55  decibels  *  in  the 


•  Ida  55  it  the  level  determined  requisite  to 
protect  public  health  and  welfare  with  an  adequate 
margin  of  safety. 


absence  of  the  MHT  83  dB  truck 
standard.  The  MHT  83  dB  standard  is 
expected  to  reduce  by  about  22  million 
the  number  of  people  exposed  by  the 
year  2000.  Much,  if  not  all.  of  this 
reduction  in  noise  impact  could  be  lost  if 
in-use  noise  emission  standards  are  not 
sufficiently  stringent  to  encourage 
continued  proper  maintenance. 

In  addition,  a  primary  concern  in  the 
granting  of  a  two-year  deferral  of  the 
MHT  80  dB  noise  emission  standard  is 
the  potential  near-term  loss  of  benefits 
and  the  delay  of  benefits  in  the  out 
years. 

The  petitioners,  in  support  of  their 
request  for  deferral  of  the  MHT  80  dB 
standard,  point  to  the  reduced  in-use 
noise  levels  of  trucks  that  have  been 
built  to  comply  with  the  MHT  83  dB 
standard.  They  claim  these  vehicles  are 
entering  the  fleet  with  noise  levels 
ranging  from  77  to  82  dB.  They  argue 
that  an  additional  deferral  "would  not 
impose  an  undue  risk  to  the  public's 
health  and  welfare."  This  conclusion 
presumes  that  the  vehicles  will  maintain 
their  noise  level  integrity  with  use.  The 
Agency  believes  that  for  this  to  be 
assured,  the  IMC  in-use  noise  emission 
standards  for  1986  and  later  model  year 
vehicles  must  be  commensurate  with  the 
present  fleet  noise  level.  By  keeping  the 
fleet  noise  level  degradation  to  a 
minimum,  it  is  believed  that  the  delay  of 
benefits  attendant  to  the  MHT  80  dB 
standard  can  be  reduced.  In 
consideration  of  this  fact,  all  of  the 
petitioners  have  stated  their  support  for 
more  stringent  IMC  noise  emission 
standards. 

rV.  Conclusion 

The  Administrator  has  concluded  that 
the  proposed  deferral  of  the  MHT  80  dB 
noise  emission  standard  is  in  the  public 
interest  anIiLshould  result  in  cost  savings 
to  both  truck  manufacturers  and  the 
public.  He  has  further  concluded  that 
such  deferral  must  be  accompanied  by 
actions  to  minimize  any  potential  loss  of 
health  and  welfare  benefits  to  the 
public. 

Accordingly,  the  Administrator  is 
proposing  to  defer  the  effective  date  of 
the  MHT  80  dB  noise  emission  standard 
from  January  1. 1986  to  January  1. 1988 
and  concurrently  to  make  more  stringent 
the  IMC  noise  standards  for  1986  and 
later  model  year  vehicles.  The 
Administrator  believes  that  this  latter 
action  should  mitigate  the  potential 
near-term  delay  of  health  and  welfare 
benefits  arising  from  the  deferral  of  the 
MHT  80  dB  noise  standard.  Further,  and 
more  importantly,  the  proposed  IMC 
standards  should  provide  long-term 
health  and  welfare  benefits  that  far 
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outweigh  their  near-term  utility  by 
requiring  continuance  of  proper 
maintenance  to  ensure  vehicle  noise 
control  integrity. 

V.  Administrative  Designation 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  These  two  concurrent  actions 
are  not  judged  "major"  because  they  do 
not  impose  signiHcant  new  costs.  All 
costs  of  technology  and  maintenance  for 
the  post  1985  model  year  trucks  affected 
by  this  regulation  are  already  largely 
reflected  in  the  costs  attendant  to  the 
existing  medium  and  heavy  truck 
regulation.  Additionally,  they  are  not 
judged  major  because: 

(1)  They  will  not  have  an  annual 
adverse  effect  on  the  economy  of  $100 
million  or  more; 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices  to  consumers, 
individual  industries.  Federal,  State  or 
local  government  agencies  or  geographic 
regions;  and 

(3)  They  will  not  cause  signiHcant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States  enterprises  to  compete  with 
foreign  enterprises  in  domestic  or  export 
markets. 

For  the  same  reasons,  under  the 
provisions  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq..  I  hereby  certify 
that  these  two  proposed  actions  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  proposed  actions  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291.  Any 
OMB  comments  on  the  two  proposed 
rulemaking  actions  and  any  EPA 
responses  thereto  will  be  placed  in 
docket  number  OPMO-0184. 

VI.  Statutory  Authority 

These  proposed  regulatory  actions 
have  been  prepared  under  the  authority 
of  sections  6(e)(3)  and  18(a)(12)  of  the 
Noise  Control  Act.  42  U.S.C.  4917  el  seq. 

VII.  List  of  Subjects 
40  CFR  Part  202 

Motor  carrier,  noise  control. 

40  CFR  Part  205 

Labeling,  Motor  vehicles.  Noise 
control.  Reporting  and  record-keeping 
requirements. 


Dated:  May  18.  1985. 
Le«  M.  Thomas, 

Administrator. 

For  reasons  set  forth  in  the  preamble, 
the  noise  emission  rules  for  interstate 
motor  carrier  operations  at  40  CFR  Part 
202,  Subpart  A,  are  amended  as  follows: 

1.  The  authority  citations  for  Parts  202 
and  205  continue  to  read  as  follows: 

Authority:  42  U.S.C  4905. 

PART  202— MOTOR  CARRIERS 
ENGAGED  IN  INTERSTATE 
COMMERCE 

{202.11     (Anwnd«d| 

2.  Section  202.11  is  amended  by 
adding  at  the  end  thereof  a  new 
sentence:  "The  provisions  of  9  202.20(b] 
of  Subpart  B  shall  become  effective 
October  15. 1985." 

§20^12    (Amended! 

3.  Section  202.12  is  amended  by 
adding  a  paragraph  (f)  that  reads: 

«  •  •  •  « 

(f)  The  provisions  of  \  202.20(a)  of 
Subpart  B  apply  only  to  motor  vehicles 
manufactured  prior  to  the  1986  model 
year. 

4.  Section  202.12  is  amended  by 
adding  a  paragraph  (g)  that  reads: 

•  •        •        *        * 

(g)  The  provisions  of  Subpart  B. 

S  202.20(b)  apply  to  all  motor  vehicles 
manufactured  during  or  after  the  1986 
model  year. 

For  reasons  set  forth  in  the  preamble, 
the  noise  emission  rules  for  interstate 
motor  carrier  operations  at  40  CFR  Part 
202,  Subpart  B.  are  amended  as  follows: 

§202.20    f Amended] 

1.  Section  202.20  is  amended  by 
adding  "(a)"  before  the  first  paragraph 
beginning  with  the  words  "No  motor 
carrier  .  .  . ." 

2.  Section  202.20  is  amended  by 
adding  a  new  paragraph  (b)  as  follows: 

•  •         •         «         • 

(b)  No  motor  carrier  subject  to  these 
regulations  shall  operate  any  motor 
vehicle  of  a  type  to  which  this  regulation 
is  applicable  which  at  any  time  or  under 
any  condition  of  highway  travel,  load, 
acceleration  or  deceleration  generates  a 
sound  level  in  excess  of  83  dB(A) 
measured  on  an  open  site  with  fast 
meter  response  at  50  feet  from  the 
centerline  of  lane  of  travel  on  highways 
with  speed  limits  of  35  MPH  or  less;  or 
87  dB{AJ  measured  on  an  open  site  with 
fast  meter  response  at  50  feet  from  the 
centerline  of  lane  of  travel  on  highways 
with  speed  limits  of  more  than  35  MPH. 


S  202.21    [Amended] 

3.  Section  202.21  is  amended  by 
adding  "(a)"  before  the  first  paragraph 
beginning  with  the  words  "No  motor    > 
carrier  .  .  . ." 

4.  Section  202.21  is  amended  by 
adding  a  new  paragraph  (b)  as  follows: 
•        •        •        *        • 

(b)  No  motor  carrier  subject  ttrthese 
regulations  shall  operate  any  motor 
vehicle  of  a  type  to  which  this  regulation 
is  applicable  which  generates  a  sound 
level  in  excess  of  85  dB(A)  measured  on 
an  open  site  with  fast  meter  response  at 
50  feet  from  the  longitudinal  centerline 
of  the  vehicle,  when  its  engine  is 
accelerated  from  idle  with  wide  open 
throttle  to  governed  speed  with  the 
vehicle  stationary,  transmission  in 
neutral,  and  clutch  engaged.  This 
paragraph  shall  not  apply  to  any  vehicle 
which  is  not  equipped  with  an  engine 
speed  governor. 

PART  205— TRANSPORTATION 
EQUIPMENT  NOISE  EMISSION 
CONTROLS 

For  reasons  set  forth  in  the  preamble, 
the  noise  emission  rules  for  medium  and 
heavy  trucks  at  40  CFR  Part  205,  Subpart 
B.  are  amended  as  follows: 

§205.52    (Amended] 

Section  205.52(a)  is  amended  by 
removing  "1986"  and  inserting  in  its 
place  "1988". 

List  of  Referencss 

1.  EPA  Docket  Number  OPMO-(n84.  Items 
\  thru  4. 

2.  Noise  Emission  Standards  for 
Transportation  Equipment — Medium  and 
Heavy  Truck*  (41  FR  15538).  April  13, 1976  (40 
CFR  Part  205.  Subparts  A  and  B). 

3.  Noise  Emission  Standards:  Medium  and 
Heavy  Trucks  and  Truck — Mounted  Solid 
Waste  Compactors  (46  FR  8497)  January  27, 
1961.  » 
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comments  on  80  dB  standard  (46  FR  17558) 
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5.  Noise  Emission  Standards:  Medium  and 
Hcav7  Trucks  and  Truck — Mounted  Solid 
Waste  Compactors  (47  FR  7188)  February  17, 
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6.  Motor  Carriers  Engaged  in  Interstate 
Commerce — Noise  Emission  Standards  (39 
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10  EPA  Docket  N:iti!jer  Ol'.V!O-0184,  Items 
14  thru  17. 

11.  Regulatory  Impact  Analysis,  Oxides  of 
N'trogen  Pollutant  Specific  Study  and 
Summary  Analysis  of  Coniincnts.  U.S. 
Environmental  Prolet^ion  Agency.  March 
lJt85. 

12.  Draft  Analysis  of  the  Hedlth  and 
Wt;ltare  and  Econonik;  Impacts  of  Revision  of 


y 


the  Interstate  Mo\.jr  Carrier  Ncise  Standard 
Coincident  with  a  2-Year  Deferral  of  the 
Ml  IT  80  dB  Noise  Standard,  U.S. 
Enviionmenta!  Protection  Agerxy.  March 
19&4. 

13.  Information  Brief  on  Burejiu  of  Motor 
Cairier  Safety  Truck  Noise  Data  for 
Interstate  Moior  Carrieis,  U.S.  Ep.vironmental 
Protection  Agency,  June  8, 19B2. 


14.  Draft  Technical  Analysis — Alignment  of 
the  Interstate  Motor  Carrier  Noise  Regulation 
(with  the  Medium  and  Heavy  Truck  Noise 
Standard)  U.S.  Environmental  Protection 
Agency,  June  1982. 

(PR  Doc.  85-13003  Filed  &-18-85:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  403 
IFRL  2757-7) 

General  Pretreatment  Regulations  for 
Existing  and  New  Sources 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  On  February  10, 1984,  the 
Environmental  Protection  Agency  (EPA) 
suspended  the  provisions  in  the  General 
Pretreatment  Regulations  defining  the 
terms  "interference"  and  "pass  through" 
(40  CFR  5§403.3(i)and(n). 
respectively).  This  action  was  taken  in 
response  to  the  decision  of  the  United 
States  Court  of  Appeals  for  the  Third 
Circuit  in  National  Association  of  Metal 
Finishers  (NAMF)  v.  EPA.  719  F.2d  621 
(3rd  Cir.  1983).  Today,  EPA  is  proposing 
revised  definitions  of  "interference"  and 
"pass  through"  to  replace  the  previously 
suspended  provisions  of  the 
pretreatment  regulations. 
DATE:  Comments  must  be  submitted  on 
or  before  August  19, 1985. 
ADDRESS:  Comments  should  be 
addressed  to:  Craig  ]akubovvic8.  Permits 
Division  (EN-336).  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington.  D.C.  20460.  (202)426-4793. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Jakubowics,  Permits  Division  (EN- 
336).  Environmental  Protection  Agency. 
401  M  Street  SW..  Washington  DC. 
20460.  (202)  426-4793. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  June  26, 197a  EPA  promulgated 
the  General  Pretreatment  Regulations 
establishing  mechanisms  and 
procedures  for  controlling  the 
introduction  of  wastes  from  industrial 
and  other  non-domestic  sources  into 
publicly  owned  treatment  works 
(POTWs)  (43  FR  27736).  Following 
promulgation,  several  parties  brought 
actions  in  Federal  court  challenging 
these  regulations.  On  January  28. 1981. 
pursuant  to  the  terms  of  a  settlement 
agreement  entered  into  by  some  of  the 
parties.  EPA  promulgated  amendments 
to  the  1978  regulations  (46  FR  9404). 
After  some  delay  of  the  effective  date  of 
these  amendments.  EPA  did.  in  response 
to  a  court  order,  put  all  of  them  into 
effect  retroactive  to  March  30. 1981  (47 
FR  42688.  September  28. 1982). 

Several  of  the  amended  pretreatment 
provisions  were  challenged  by  various 
parties.  Among  the  pretreatment 
provisions  litigated  were  the  definitions 


of  "interference"  and  "pass  through." 
On  September  20. 1983.  the  Third  Circuit 
Court  of  Appeals  issued  its  decision 
[NAMFv.  EPA.  719  F.2d  624  (3d  Cir. 
1983)).  The  court  remanded  the 
definitions  to  the  Agency.  In  accordance 
with  the  court  order.  EPA  suspended  the 
"interference"  and  "pass  through" 
d«finitions  on  February  10. 1984  (49  FR 
5131). 

Section  307(b)(1)  of  the  Clean  Water 
Act  (CWA)  requires  EPA  to  establish 
pretreatment  standards  "to  prevent  the 
discharge  of  any  pollutant  through 
treatment  works  .  .  .  which  are  publicly 
owned,  which  pollutant  interferes  with, 
passes  through,  or  is  otherwise 
incompatible  with  such  works."  EPA  is 
implementing  the  statutory  prohibitions 
against  interference  and  pass  through  in 
two  ways.  The  first  is  through 
promulgation  of  categorical 
pretreatment  standards.  These 
technology-based  standards  set  specific 
numerical  limitations  on  the  types  and 
amounts  of  pollutants  which  may  be 
discharged  to  POTWs  by  indirect 
dischargers  in  each  regulated  industrial 
category. 

Implementation  of  the  categorical 
standards,  however,  is  not  a  remedy  for 
all  the  interference  and  pass  through 
problems  that  may  arise  at  a  POTW. 
Many  such  problems  are  dependent  on 
local  conditions  (e.g.,  the  POTW's 
chosen  method  for  handling  sludge:  local 
water  quality),  and  need  to  be 
addressed  on  a  case-by-case  basis.  In 
addition,  interference  or  pass  through 
problems  can  result  from  contributions 
of  pollutants,  whether  toxic  or  non-toxic, 
not  covered  by  a  categorical  standard. 
Furthermore,  problems  may  be  caused 
by  other  non-domestic  sources  not 
included  in  a  specific  industry  category. 
The  second  prong  of  EPA's  regulatory 
approach  addresses  these  areas  of 
concern.  The  General  Pretreatment 
Regulations,  at  40  CFR  403.5  (a)  and  (b). 
contain  general  and  specific  prohibitions 
against  interference  and  pass  through.  In 
addition,  specific  limitations  must  be 
developed  and  enforced  by  POTWs  to 
implement  these  regulatory  prohibitions. 
(40  CFR  403.5(c).)  These  regulatory 
provisions  were  not  remanded  by  the 
court  in  NAMF  and  continue  to  remain 
in  effect. 

To  assist  in  implementation  and 
enforcement  of  the  prohibitions  against 
interference  and  pass  through.  EPA  is 
proposing  definitions  of  these  terms  to 
be  incorporated  into  the  General 
Pretreatment  Regulations.  These  new 
definitions  will  replace  those  that  were 
suspended  in  accordance  with  the 
court's  ruling  in  NAMF. 


II.  Interference 

A.  Prior  Rulemakings  and  Litigation 

EPA  first  promulgated  a  definition  of 
interference  in  the  June  26, 1978.  General 
Pretreatment  Regulations  (43  FR  27736). 
Interference  was  defined  as  an 
"inhibition  or  disruption  of  a  POTW's 
sewer  system,  treatment  processes  or 
operations  which  contributes  to  a 
violation  of  any  requirement  of  its 
NPDES  Permit"  (emphasis  added).  This 
definition  was  challenged  by  various 
parties.  It  wais  argued  that  the 
"contributes  to"  language  was  too  vague 
and  overbroad,  potentially  subjecting  an 
indirect  discharger  to  liability  even 
where  no  link  existed  between  its 
discharge  and  the  POTW's  NPDES 
permit  violation. 

Responding  to  this  argument,  EPA 
proposed  to  amend  the  provision  to 
define  interference  as  applicoblc  rnly 
where  the  introduction  of  a  po!l<;tant  "is 
a  cause  of  or  significantly  contributes 
to"  a  POTW  permit  violation  or  a 
POTW's  ability  to  properly  and  lawfully 
dispose  of  its  sludge  (44  FR  62260. 
October  29. 1979).  In  addition,  the 
proposal  contained  a  "safe  harbor" 
provision  which  stated  that  if  an  indirect 
discharger  is  in  compliance  with  all 
specified  Federal.  State  or  local 
pretreatment  requirements,  its 
discharges  to  a  POTW  cannot  be 
considered  a  violation  of  the  prohibition 
against  interference  even  if  those 
discharges  in  fact  cause  or  significantly 
contribute  to  a  permit  violation  or 
sludge  problem. 

EPA's  final  amended  definition, 
published  after  consideration  of  many 
public  comments  on  the  issue,  retained 
the  "cause  of  or  significantly  contributes 
to"  language  (46  FR  9404.  January  28. 
1981).  Also  in  response  to  comments, 
EPA  clarified  the  "significantly 
contributes  to"  language  by  specifying 
that  it  applied  only  if  the  industrial  user: 
(1)  Discharges  a  daily  pollutant  loading 
in  excess  of  that  allowed  by  contract 
with  the  POTW  or  by  Federal.  State  or 
local  law;  (2)  discharges  wastewater 
which  substantially  differs  in  nature  or 
constitutents  from  the  user's  average 
discharge;  or  (3)  knows  or  has  reason  to 
know  that  its  discharge,  alone  or  in 
conjunction  with  discharges  from  other 
sources,  would  result  in  a  POTW  permit 
violation  or  prevent  lawful  sewage 
sludge  use  or  disposal. 

The  amended  definition  did  not 
include  the  proposed  "safe  harbor" 
provision.  The  Agency  concluded  that  it 
was  confusing  and  logically  inconsistent 
to  exclude  from  the  definition  of 
interference  industrial  users  who  were 
in  fact  meeting  the  criteria  of 
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interference  set  forth  in  the  derinition. 
See,  46  FR  9414  {January  28, 1981). 

Again  the  interference  definition  was 
one  of  the  pretreatment  provisions 
subject  to  a  legal  challenge.  The  Third 
Circuit  Court  of  Appeals  in  NAMF 
remanded  the  definition  to  the  Agency 
[NAMF.  supra,  719  F.2d  at  638-641).  The 
court  noted  in  its  decision  that,  as 
written,  EPA's  definition  of  interference 
did  not  require  a  showing  that  the 
industrial  discharge  caused  the  permit 
violation  or  sludge  problem.  Finding  that 
the  definition  did  not  require  causation 
to  establish  liabihty,  the  court  held  that 
this  approach  contravened  the  intent  of 
Congress:  "[W)e  conclude  that  given  the 
language  and  purpose  of  the  [Clean 
Water]  Act,  an  indirect  discharge  [sic] 
cannot  be  liable  under  the  prohibited 
discharge  standard  unless  it  is  a  cause 
of  the  POTW's  permit  violation  or 
sludge  problem"  (emphasis  added) 
[NAMF.  supra,  719  F.2d  at  641). 

B.  Recommendations  cf  the 
Pretreatment  Implementation  Review 
Task  Force 

On  February  3, 1984,  EPA  established 
the  Pretreatment  Implementation 
Review  Task  Force.  The  Task  Force, 
formed  in  accordance  with  the 
requirements  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  (App.  I)  section 
9(C),  was  established  to  examine  the 
common  pretreatment  implementation 
problems  experienced  by  indpstry. 
States  and  municipalities,  to  develop 
and  debate  options  for  program 
development,  to  discuss  the  need  for 
guidance,  training  programs,  technical 
assistance  and  interpretative  policy,  and 
to  discuss  possible  regulatory  changes. 
See.  49  FR  5108  (February  10, 1984).  The 
Task  Force  included  several  members  of 
each  of  the  following  groups  that  are 
affected  by  the  pretreatment  program: 
regulated  industries.  State  regulatory 
agencies,  POTW's,  environmenial 
interest  groups  and  EPA's  Regional 
offices. 

On  January  30, 1985,  the  Task  Force 
issued  its  final  report  to  the  EPA 
Administrator  that  included  a  set  of 
recommendations.  One  recommendation 
concerned  the  definition  of  interference. 
After  briefly  discussing  the  NAMF 
decision,  the  Task  Force  set  forth  its 
views  as  follows: 

The  recommended  definition  below  has 
been  written  to  clearly  establish  the  required 
causation.  In  addition,  the  three  criteria 
illustrating  what  constitutes  "significant 
contribution"  to  a  POTW  permit  violation 
have  been  dropped.  PIRT  felt  that  these 
criteria  are  neither  inclusive  of  all 
possibilities  nor  necessarily  accurate.  The 
function  of  a  listing  cf  "significant 
contributing  causes"  is  one  of  guidance.  It 


can  best  be  fulfilled  if  it  is  instead  included  in 
a  separate  guidance  document,  as  previously 
recommended. 

PIRT  believes  that  EPA  needs  to  issue  a 
new  definition  of  "interference"  as  soon  as 
possible.  It  would  be  useful  in  the 
development  of  local  limits.  PIRT 
recommends  that  EPA  propose  and 
promulgate  as  soon  as  possible,  through 
rulemaking,  the  following  defmition  of  the 
term  "interference": 

The  terra  "interference"  means  an 
inhibition  or  disruption  of  the  POTW.  its 
treatment  processes  or  operations,  or  its 
sludge  processes,  use  or  disposal  which  is  a 
cause  in  whole  or  in  part  of  a  violation  of  any 
requirement  of  the  POTW's  .NPDES  permit 
(including  an  increase  in  the  magnitude  or 
duf-ation  of  a  violation)  or  of  the  prevention 
of  sewage  sludge  use  or  disposal  by  the 
POTW  in  accordance  with  the  following     ^ 
statutory  provisions  and  regulations  or 
permits  issued  thereunder  (or  more  stringent 
State  or  local  regulations):  Section  405  of  the 
Clean  Water  Act,  the  Solid  Waste  Disposal 
Act  (SWDA)  (including  title  II  more 
commonly  referred  to  as  the  Resource 
Conservation  and  Recovery  Act  (RCRA),  and 
including  state  regulations  contained  in  any 
State  sludge  management  plan  prepared 
pursuant  to  Subtitle  D  of  the  SWDA),  the 
Clean  Air  Act,  and  the  Toxic  Substances 
Control  Act. 

C.  The  Proposed  Regulation 

EPA  is  today  proposir^  an 
interference  definition  consistent  with 
the  Third  Circuit's  decision. 
Accordingly,  EPA  proposes  to  delete  the 
phrase  "or  significantly  contributes  to" 
and  the  criteria  further  clarifying  the 
phrase.  Instead,  the  proposed  definition 
states  that  for  there  to  be  an 
interference  violation,  an  industrial 
user's  discharge,  either  alone  or  in 
conjunction  with  the  discharge  from  one 
or  more  indirect  sources,  must  be  found 
to  have  caused  the  interference  at  a 
POTW. 

Interference  is  proposed  to  be 
generally  defined  as  the  causation  of  a 
POTW's  noncompliance  with  its  permit 
or  inabihty  to  lawfully  use  or  dispose  of 
its  sludge.  EPA  is  not  proposing  more 
specific  criteria  because  it  believes,  as 
the  Task  Force  stated,  that  any  such 
criteria  would  necessarily  be  either 
overinclusive  or  underinclusive.  Th?;N> 
most  workable  and  equitable  apppi^ach, 
therefore,  is  to  establish  the  general 
principle  of  interference — causation  of 
POTW  noncompliance — in  the 
regulation,  and  to  determine  instances 
of  interference — actual  causation  of 
POTW  noncompliance — by  assessing 
the  facts  in  each  particular  case. 

Once  the  causal  link  between  the 
discharge  of  one  or  more  industrial  users 
and  the  interference  at  the  POTW  is 
established,  the  industrial  user(s)  will  be 
liable  for  an  interference  violation.  The 
appropriate  penalty  to  be  assessed  in  an 


interference  enforcement  action  will  be 
determined  on  a  case-by-case  basis.  For 
example,  if  multiple  dischargers  are 
suspected  of  causing  interference  but  a 
causal  link  can  be  established  for  only 
one  minor  discharger,  this  will  be  taken 
into  consideration  in  assessing  the 
penalty  for  this  small  industrial  user. 
When  EPA  is  the  enforcement  authority, 
/it  will  be  acting  under  section  309  of  the 
\  Act  in  sstting  the  appropriate  penalty. 
^here  either  the  State  or  ioral  POTW  is 
takjngiheenforcement  action,  it  will 
assess  a  penalty  as  required  by  its  legal 
authority. 

By  requiring  that  the  industrial  user 
"cause"  the  POTW's  noncompliance, 
EPA  is  assuring  that  an  industrial  user 
would  not  be  held  liable  where  a 
malfunction  or  improper  operation  by 
the  POTvV,  rather  than  an  industrial 
user's  discharge,  causes  the  POTW's 
noncompliance.  EPA  intends  that  its 
defmition  of  interference  be  interpreted 
and  implemented  consistent  with  the 
congressional  intent  that  pretreatment 
technology  not  be  required  as  a 
substitute  for  adequate  operation  and 
maintenance  of  the  POTW.  For  example, 
if  an  industrial  user  is  discharging  a 
consistent  load  of  BOD  to  a  POTW 
designed  to  treat  that  load  (togetlier 
with  BOD  loads  dischargeJ  to  the 
POTW  from  other  sources),  and  the 
POTW  subsequently  fails  to  comply 
with  its  BOD  permit  limit  due  to 
improper  POTW  op'^ralion,  then  the 
industrial  user  would  not  be  causing  the 
malfunction  by  virtue  of  its  continued 
contribution  of  BOD  to  the  POTW.  Thus, 
the  industrial  user  would  not  be  deemed 
to  be  causing  interference  at  the  POTW. 
In  contrast,  an  excessive  BOD 
contribution  by  an  industrial  user  may 
cause  the  POTW's  design  capacity  for 
BOD  to  be  exceeded,  thereby  causing 
the  POTW  to  violate  its  permit.  As  these 
examples  indicate,  the  relevant  facts 
must  be  analyzed  carefully  in  any  case 
of  POTW  noncompliance  to  determine 
the  precise  cause  or  causes  of  the 
noncompliance. 

The  proposed  interference  definition 
includes  discharges  that  "alone  or  in 
conjunction  with  the  discharge  by  other 
sources"  cause  a  POTW  permit  violation 
or  sludge  problem.  This  will  cover 
situations  where  several  industrial  users 
may  each  be  causes  of  POTW 
noncompliance.  For  example,  two 
industrial  users  may  each  discharge 
excessive  amounts  of  cadmium  to  a 
POTW.  thereby  causing  the  POTW  to 
violate  the  applicable  sludge 
requirement  for  its  chosen  disposal 
method  of  application  to  land  used  to 
grow  food  chain  crops.  [See.  40  CFR 
257.3-5).  Similariy,  two  dischargers  may 
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each  contribute  excessive  loadings  of 
toxics  that  combine  to  kill  biota  in  the 
POTW  treatment  system  and  upset  the 
POTW  treatment  operation,  thereby 
causing  a  permit  violation.  Even  if 
neither  discharge  by  itself  causes  the 
noncompliance,  the  two  combined 
discharges  may  be  said  to  be  interfering 
with  the  POTW. 

Today's  proposed  dennition  does  not 
include  the  three  criteria  that  were  used 
in  the  remanded  deHnition  to  clarify  the 
concept  of  significant  contribution.  The 
first  two  criteria  would  have  held  an 
industrial  user  liable  for  interference  if 
its  discharge  exceeded  that  allowed  by 
contract  or  applicable  law.  or  if  it 
discharged  wastewater  which 
substantially  differed  from  its  average 
discharge.  Today's  proposed  regulation 
recognizes,  in  view  of  the  NAMF 
decision,  that  the  key  issue  in  deHning 
interference  is  causation.  These  two 
criteria  are  relevant  but  not  dispositive 
in  determining  whether  a  certain 
discharge  caused  an  interference 
violation. 

For  example,  if  an  industrial  user's 
discharge  exceeds  the  limits  specified  in 
a  POTW's  pretreatment  ordinance  and 
this  excess  causes  the  POTW  to  violate 
its  permit,  there  may  be  a  basis  for  a 
finding  of  interference.  Similarly,  if  an 
industrial  user  normally  discharges  50 
pounds  of  a  pollutant  during  its  daily 
operation,  but  because  of  a  need  to 
temporarily  increase  production,  it 
discharges  five  times  that  amount 
(though  still  not  violating,  for  example, 
an  applicable  concentration  limit),  the 
industrial  user  may  be  liable  for 
interference  if  the  increased  discharge  of 
the  particular  pollutant  causes  a 
disruption  of  the  POTW's  treatment 
system.  However,  if  the  excess  does  not 
cause  any  POTW  violation,  there  is  no 
basis  for  a  finding  of  interference  even 
though  the  industrial  user's  discharge 
was  higher  than  usual. 

These  two  criteria,  while  not  in  and  of 
themselves  absolute  proof  of 
interference  or  non-interference,  are 
clearly  useful  guideposts  in  making  such 
a  determination.  If  a  POTW  is 
experiencing  upsets  or  sludge 
compliance  problems,  and  if  one  or  more 
industrial  users  are  discharging  in 
excess  of  their  normal  discharge  or  in 
violation  of  applicable  law.  a  closer  look 
at  whether  their  discharges  have  caused 
the  POTW's  problems  is  warranted. 

The  third  criterion  included  in  the 
remanded  interference  definition  would 
have  held  an  industrial  user  liable  for 
interference  if  it  knew  or  had  reason  to 
know  that  its  discharge,  whether  alone 
or  in  conjunction  with  discharges  from 
other  indirect  sources  would  result  in  a 
POTW  permit  violation  or  sludge 


problem.  This  criterion  bases  liability  on 
knowledge.  EPA  notes  that  while 
Section  309  of  the  Act  imposes  criminal 
liability  only  in  cases  of  willful  or 
negligent  violations,  civil  liability  may 
be  imposed  in  the  case  of  any  violation 
without  reference  to  the  violator's  state 
of  mind.  Causation  of  the  POTW's 
violation  is  the  key  factor,  not  proof  of 
the  state  of  knowledge  of  the  actor. 
Indeed,  proof  of  knowledge  is  often 
extremely  difficult  and  could  make 
enforcement  nearly  impossible  in  many 
cases  where  causation  can  be  proven. 
Therefore.  EPA  is  not  proposing  to 
include  a  knowledge  criterion  in  the 
definition  of  interference,  and  is  relying 
instead  solely  on  the  proof  of  causation. 
The  Agency  specifically  solicits 
comments  to  address  the  knowledge 
issue. 

Today's  proposal  also  does  not 
contain  a  "safe  harbor"  provision.  As 
staled  in  the  preamble  to  the  1981 
amendments  to  the  General 
Pretreatment  Regulations: 

The  Agency  continues  to  agree  with  those 
commenters  who  found  it  confusing  and 
logically  inconsistent  to  define  Interference  in 
i  403.3(i)  and  then,  in  the  same  provision, 
exclude  some  sources  meeting  that  definition. 
In  order  to  avoid  the  confusion  which 
apparently  resulted  from  including  the 
proposed  limit  on  liability  in  {  403.3(i),  the 
Agency  is  deleting  the  (proposed  "safe 
harbor"  provision).  EPA  continues  to  support 
the  intent  behind  the  proposed  [interference 
definition  that  included  a  "safe  harbor" 
provision]  and  believes  the  intent  is 
preserved  by  the  language  of  S  403.5(e)  which 
provides  that,  where  an  Industrial  User  is 
causing  Interference,  yet  complying  with 
Federal.  State  and  local  standards,  the 
POTW  has  an  opportunity  to  adjust  the 
relevant  standard.  However,  if  the  POTW 
fails  to  commence  corrective  action  within 
the  30-day  period  provided  in  \  403.5(e).  EPA 
or  the  State  may  take  appropriate  action. 

46  FR  9414  (January  28. 1981).  Although 
a  "safe  harbor"  provision  is  not 
proposed  to  be  included  in  the 
interference  definition,  factors  such  as 
whether  an  indirect  discharger  was  in 
compliance  at  the  time  of  the 
interference,  or  the  adequacy  of  the 
established  local  limits  would  be 
considered  in  an  enforcement  action  for 
interference. 

III.  Pass  Through 

As  noted  above,  section  307(b)(1)  of 
the  CWA  also  prohibits  the  discharge  of 
any  pollutant  which  passes  through  a 
POTW.  EPA  first  defined  pass  through 
in  the  1981  amendments  to  the  General 
Pretreatment  Regulations  (40  CFR 
403.3(n)).  Pass  through  was  defined  as 
"the  Discharge  of  pollutants  through  the 
POTW  into  navigable  waters  in 
quantities  or  concentrations  which  are  a 


cause  of  or  significantly  contribute  to  a 
violation  of  any  requirement  of  the 
POTW's  NPDES  permit  (including  an 
increase  in  the  magnitude  or  duration  of 
a  violation)."  As  in  the  interference 
definition,  the  pass  through  provision 
further  defined  what  constituted  a 
significant  contribution. 

This  regulatory  definition  of  pass 
through  also  was  challengedip  the 
pretreatment  litigation.  Petitioner's 
substantive  arguments  against  the 
definition  essentially  paralleled  those 
proffered  against  the  interference 
definition.  Since  a  pass  through 
definition  had  never  been  proposed  by 
EPA  but  only  issued  as  a  final  rule,  the 
Agency  conceded  procedural  error  and 
requested  that  the  court  remand  the 
definition  for  repromulgation  in 
accordance  with  the  requirements  of  the 
Administrative  Procedure  Act.  Because 
of  this  procedural  error,  the  Third 
Circuit  did  remand  to  the  Agency  the 
pass  through  definition,  declining  to 
substantively  review  the  existing 
definition  prior  to  submission  of  public 
comment  on  the  Agency's  proposed 
rules  [NAMF.  supra.  719  F.2d  at  641). 

The  Pretreatment  Implementation 
Review  Task  Force,  in  its  January  30. 
1985.  report,  recommended  that  EPA 
propose  and  promulgate  the  following 
definition: 

The  term  "pass  through"  means  the 
discharge  of  pollutants  through  the  POTW 
into  navigable  waters  in  quantities  or 
concentrations  which  are  a  cause  in  whole  or 
in  part  of  a  violation  of  any  requirement  of 
the  POTW's  NPDES  permit  (including  an 
increase  In  the  magnitude  or  duration  of  a 
violation). 

EPA  is  proposing  to  define  the 
statutory  concept  of  pass  through,  for 
purposes  of  the  General  Pretreatment 
Regulations,  as  establishing  liability  for 
the  introduction  of  pollutants  into  a 
POTW  which  pass  through  the 
treatment  plant  in  quantities  that  cause 
a  violation  of  a  POTW's  NPDES  permit. 
Unlike  interference,  pass  through  is  not 
necessarily  related  to  an  inhibition  or 
disruption  of  the  POTW.  Rather,  it  is 
based  on  the  introduction  of  pollutants 
to  the  POTW  by  an  industrial  user 
which  pass  through  to  the  receiving 
water  and  thereby  cause  a  POTW 
permit  violation.  Since  causation  of 
POTW  permit  violations  is  the  operative 
criterion,  the  above  discussion  on 
causation  as'it  relates  to  interference  is 
applicable  to  pass  through  as  well.  In 
addition,  the  proposed  pass  through 
provision,  like  the  proposed 
interferences  definition,  does  not 
include  the  phrase  "significantly 
contributes  to." 
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It  should  be  noted  that  the  way  in 
which  EPA  derines  end  uses  the  concept 
of  pass  through  in  the  General 
Pretreatmeiit  Regulaiions  is  diflcrent 
f."om  the  way  in  which  the  pass  through 
concept  is  used  to  develop  categorical 
pretreatment  standards.  Categorical 
standards  are  based  upon  a  general 
Tnding  that  a  pollutant  in  an  industrial 
category  generally  pasbes  through 
POTVVs.  For  this  regulatory  purpose, 
pass  through  is  detarniined  by 
comparing  the  percent  of  the  pollutant 
removed  by  a  direct  discharger  applying 
best  ava'lahle  technoiu^y  economically 
achievabl?  (3.AT)  viiih  the  percent 
removed  hy  a  POTVv'.  Where  a  POTW 
removal  is  less  than  the  removal 
^^«ch:eved  by  a  direct  discharger  applying 
/^    BAT.  a  pollutant  is  deemed  as  passing 
^      through  and  EPA  pruniulgates  a 
technology-based  categorical 
pretreatment  standard.  (This  numerical 
standard  is  thereafter  enforceable; 
actual  proof  of  pass  through  is  not 
required  in  cases  to  enforce  categorical 
pretreatment  standards.)  In  contrast,  the 
definition  of  pass  through  proposed 
today  will  be  used  to  implement  the 
requirements  of  §  403.5  of  the  General 
Pretreatment  Regulations  (i.e.,  the 
general  prohibitions  against  pass 
through  and  the  requirement  to  establish 
local  pretreatment  limits)  to  address 
site-specific,  iiidividual  instances  of 
pass  through.  These  two  different 
rpjjtilatory  purposes  call  for  different, 
b'-t  ccnsi&tent,  pass  through  concepts. 

IV.  Executivo  Orde*  122S1 

Executive  Order  12291  requires  EPA 
and  other  agencies  to  perform  regulatory 
analyses  of  major  regulations.  Major 
rules  are  those  which  impose  a  cost  on 
the  economy  of  $100  million  or  more 
annually  or  have  certain  other  economic 
impacts.  This  proposed  regulation  is  not 
a  major  rule  because  it  merely  defines 
terms  used  in  the  Act  and  existing 
regulations  and  imposes  no  new  criteria; 
thus,  it  meets  none  of  the  criteria  of  a 


major  rule  as  set  forth  in  section  1(b)  of 
the  Executive  Order. 

V.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act,  5 
U.SC.  iiOl  et  seq.,  requires  EPA  and 
other  agencies  to  prepare  an  initial 
regulatory  flexibility  analysis  for  sil 
proposed  regulations  that  have  a 
significant  impact  on  a  substantia! 
number  of  small  entities.  No  regulatory 
fiexibiiity  analysis  is  required,  however, 
where  t;\e  head  of  the  Agency  certifies 
that  the  rule  will  not  have  a  significant 
economi(i  impact  on  a  substantial 
number  of  entities.  Based  on  the  reasons 
discussed  in  the  preceding  par^; graph,  I 
hereby  certify,  pursuant  to  5  L'.S.C. 
605fb).  that  this  proposed  regulation  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

VI.  List  of  Subjects  in  40  CFR  Part  403 

Confidential  business  information. 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal.  Water  pollution  control. 

Dated;  June  11. 1985. 
Lee  M.  Thomas, 

Administrator. 

PART  403— GENERAL 
PRETREATMENT  REGULATIONS  FOR 
EXISTING  ANC  NEW  SOURCES 

For  the  reasons  set  cut  in  the 
preamble,  40  CFR  Part  403  is  proposed 
to  be  revised  as  follows: 

1.  The  authorty  citation  for  Part  403 
reads  as  follows: 

Authority:  Sec  55(C)(2)  of  the  Clean  Water 
Act  of  1977  (Pub.  L.  95-217).  Sections 
204(L<!(1)(C),  208{b)(2)iC)(i!i).  301(bni)(A)(ii), 
301(b)t2)(A)(ii),  301(b)(2)(C).  301(h)(5), 
301(i)(2),  304(e),  304iti),  307,  308.  309.  4C2(b). 
405,  and  501(a)  of  the  Federal  Water  Pollution 
Control  Act  (Pub.  L.  92-300),  as  emended  by 
the  Clean  V.'ater  Act  of  1977. 

2.  On  Febniary  10, 1984,  (49  FR  5131). 
paragraph  (i)  of  §  403.3  was  suspended. 
The  suspended  paragraph  (i)  is  proposed 
to  be  revised  to  read  as  follows: 


S  403.3    Deflnttions. 

•  •         *         *         * 

(i)  The  term  "Interference"  means  a 
Discharge  by  an  Industrial  User  which, 
alone  or  in  conjunction  with  discharges 
by  other  sources,  inhibits  or  disrupts  the 
POTW.  its  treatment  processes  or 
operations,  or  its  sludge  processes,  use 
of  disposal  arid  which  is  a  cause  of  a 
violation  of  any  requirement  of  the 
POTW's  NPDES  permit  (including  an 
increase  in  the  magnitude  or  duration  of 
a  violation)  or  of  the  prevention  of 
sewage  sludge  use  of  disposal  by  the 
POTW  in  accordance  with  the  following 
statutorj'  provisions  and  regulations  or 
permits  issued  thereunder  (or  more 
stringent  State  or  local  regulations): 
Section  405  of  the  Clean  V.^ater  A.ct,  the 
Solid  Waste  Disposal  Act  (SWDA) 
(including  Title  11.  more  commonly 
referred  to  as  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  and  including  State  regulations 
contained  in  any  State  sludge 
managenier.t  plan  prepared  pursuant  to 
Subtitle  D  or  the  SWDA).  the  Clean  Air 
Act,  the  Toxic  Substance  Control  Act. 
and  the  Marine  Protection  Research  and 
Sanctuaries  Act. 
«        *        *        *        * 

3.  On  February  10, 1934,  (49  FR  5131), 
paragraph  (n)  was  suspended.  The 
suspended  paragraph  (n)  is  proposed  to 
be  revised  to  read  as  follows: 

§  403.3    Definitions. 

•  *         *         *         • 

(n)  The  term  "Pass  Through"  rneans 
the  Discharge  of  Pollutants  through  the 
PTOW  into  navigable  waters  in 
quantities  cr  concentrations,  which, 
alone  or  in  conjunction  with  Discharges 
from  other  sources,  is  a  cause  of  a 
violation  of  any  requirement  of  the 
POTW's  NPDES  permit  (including  an 
increase  in  the  magnitude  or  duration  of 
a  violation). 

•  •        *        *        * 

[FR  Dec.  85-14719  Filed  6-18-85:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  50 
(AO-FRL-2722-2) 

Retention  of  the  National  Ambient  Air 
Quality  Standards  for  Nitrogen  Dioxide 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  In  1971  identical  primary  and 
secondary  standards  for  NO»  were  set  at 
0.053  ppm  (100  fig/m*)  as  an  annual 
arithmetic  average  (36  FR  8186).  In 
accordance  with  section  108  and  109  of 
the  Clean  Air  Act,  EPA  has  reviewed 
and  revised  the  criteria  upon  which  the 
existing  primary  and  secondary  nitrogen 
dioxide  (NOi)  national  ambient  air 
quality  standards  (NAAQS)  are  based. 
On  February  23. 1984,  EPA  proposed  to 
retain  the  existing  annual  average 
standards  and  specifically  requested 
comment  on  whether  a  separate  short- 
term  standard  is  requisite  to  protect 
public  health. 

This  fmal  rule  retains  the  existing 
annual  primary  and  secondary 
standards.  The  decision  on  the  need,  if 
any.  for  a  separate  short-term  standard 
is  being  deferred  pending  the  results 
from  additional  research  focused  on 
reducing  the  uncertainties  associated 
with  short-term  health  effects. 
EFFECnvc  OATE  This  action  is  effective 
July  19,  1985. 

AOORESSES:  A  docket  (Number  OAQPS 
78-9)  containing  information  relating  to 
EPA's  review  of  the  NOj  standards  is 
available  for  public  inspection  and 
copying  between  8:00  a.m.  and  4:00  p.m. 
on  weekdays  at  EPA's  Central  Docket 
Section.  West  Tower  Lobby.  Gallery  1. 
401  M  Street.  SW..  Washington.  DC.  A 
reasonable  fee  may  be  charged  for 
copying. 

A  vai lability  of  Related  Information. 
The  final  revised  Criteria  Document. 
■'Air  Quality  Criteria  for  Oxides  of 
Nitrogen"  (EPA-600/8-82-026F, 
December  1982;  PB-63-163337,  S53.50 
paper  and  $11  50  microfiche  copy),  and 
the  final  revised  OAQPS  Staff  Paper, 
"Review  of  the  National  Ambient  Air 
Quality  Standards  for  Nitrogen  Oxides: 
Assessment  of  Scientific  and  Technical 
Information"  (EPA-450/5-82-002. 
August  1982:  PB  83-132829.  $13.00  paper 
copy  and  $4.50  microfiche),  are  available 
from:  U.S.  Department  of  Commerce. 
National  Technical  Information  Service. 
5285  Port  Royal  Road,  Springfield. 
Virginia  22161. 

A  limited  number  of  copies  of  other 
documents  generated  in  connection  with 


this  standard  review,  such  as  the 
Control  Techniques  Document, 
Regulatory  Impact  Analysis,  and 
Environmental  Impact  Statement  can  be 
obtained  from:  U.S.  Environmental 
Protection  Agency  Library  (MI>-35). 
Research  Triangle  Park.  N.C.  27711. 
telephone  (919)  541-2777  (FTS  629-2777). 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  Jones.  Strategies  and  Air 
Standards  Division  (MD-12).  Office  of 
Air  Quality  Planning  and  Standards. 
U.S.  Environmental  Protection  .\gency. 
Research  Triangle  Park.  N.C.  27711. 
telephone  (919)  541-5531  (FTS  629-5531). 
SUPPLEMENTARY  INFORMATION: 

Background 

Legislative  Requirements  Affecting  This 
Action 

Two  sections  of  the  Clean  Air  Act 
govern  the  establishment,  review,  and 
revision  of  NAAQS.  Section  108  (42 
U.S.C.  7408)  directs  the  Administrator  to 
identify  pollutants  which  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare  and  to  issue  air 
quality  criteria  for  them.  These  air 
quality  criteria  are  to  reflect  the  latest 
scientific  information  useful  in 
indicating  the  kind  and  extent  of  all 
identifiable  effects  on  public  health  or 
welfare  that  may  be  expected  from  the 
presence  of  the  pollutant  in  the  ambient 
air. 

Section  109(a)  (42  U.S.C.  7409)  directs 
the  Administrator  to  propose  and 
promulgate  "primary"  and  "secondary" 
NAAQS  for  pollutants  identified  under 
section  108.  Section  109(b)(1)  defines  a 
primary  standard  as.  one.  the  attainment 
and  maintenance  of  which  in  the 
judgment  of  the  Administrator,  based  on 
the  criteria  and  allowing  for  an 
adequate  margin  of  safety,  is  requisite  to 
protect  the  public  health.  The  secondary 
standard,  as  defined  in  section  109(b)(2), 
must  specify  a  level  of  air  quality  the 
attainment  and  maintenance  of  which  in 
the  judgment  of  the  Administrator, 
based  on  the  criteria,  is  requisite  to 
protect  the  public  welfare  from  any 
known  or  anticipated  adverse  effects 
associated  with  the  presence  of  the 
pollutant  in  the  ambient  air.  Welfare 
effects  are  defined  in  section  302(h)  (42 
U.S.C.  7602(h))  to  include  effects  on 
soils,  water,  crops,  vegetation,  man- 
made  materials,  animals,  wildlife, 
weather,  visibility,  climate,  damage  to 
and  deterioration  of  property,  hazards  to 
transportation,  and  effects  on  economic 
values  and  on  personal  comfort  and 
well-being. 

The  courts  have  held  that  the 
requirement  for  an  adequate  margin  of 
safety  for  primary  standards  is  intended 
to  address  uncertainties  associated  with 


inconclusive  scientific  and  technical 
information  available  at  the  time  of 
standard  setting.  It  is  also  intended  to 
provide  a  reasonable  degree  of 
protection  against  hazards  that  research 
has  not  yet  identified.  Lead  Industries 
Association  v.  EPA.  647  F.2d  1130, 1154 
(DC.  Cir.  1980),  cert,  denied.  101  S.  Ct. 
621  (1980);  American  Petroleum  Institute 
V.  Castle.  665  F.2d  1176, 1177  (D.C.  Cir. 
1981)  cert,  denied,  102  S.  Ct.  1737  (1982). 
Both  kinds  of  uncertainties  are 
components  of  the  risk  associated  with 
pollution  at  levels  below  those  at  which 
human  health  effects  can  be  said  to 
occur  with  reasonable  scientific 
certainty.  Thus,  by  selecting  primary 
standards  which  provide  an  adequate 
margin  of  safety,  the  Administrator  is 
seeking  not  only  to  prevent  pollution 
levels  that  have  been  demonstrated  to 
be  harmful,  but  also  to  prevent  lower 
pollutant  levels  that  he  finds  pose  an 
unacceptable  risk  of  harm,  even  if  that 
risk  is  not  precisely  identified  as  to 
nature  or  degree. 

In  weighing  such  risks  for  the  purpose 
of  providing  an  adequate  margin  of 
safety,  EPA  has  considered  such  factors 
as  the  nature  and  severity  of  the  health 
effects  involved,  the  size  of  the  sensitive 
population(s]  at  risk,  and  the  kind  and 
degree  of  the  uncertainties  that  must  be 
addressed.  Given  that  the  "margin  of 
safety"  requirement  by  definition  only 
comes  into  play  where  no  conclusive 
showing  of  harm  exists,  such  factors, 
which  involve  unknown  or  only  partially 
quantified  risks,  have  their  inherent 
limits  as  guides  to  action.  The  selection 
of  any  particular  approach  to  providing 
an  adequate  margin  of  safety  is  a  policy 
choice  left  specifically  to  the 
Administrator's  judgment.  Lead 
Industries  Association  v.  EP.A.  supra. 
647  F.2d  at  1161-62. 

The  courts,  however,  have  set  strict 
limits  on  the  factors  EPA  may  consider 
in  providing  an  adequate  margin  of 
safety.  The  leading  judicial  decisions 
state  that  the  economic  and 
technological  feasibility  of  attaining 
ambient  standards  are  not  to  be 
considered  in  setting  them,  even  in  the 
context  of  a  margin  of  safety.  Lead 
Industries  Association  v.  EPA,  supra, 
647  F.2d  at  1148-1151:  American 
Petroleum  Institute  v.  Castle,  supra,  665 
F.2d  at  1185. 1190.  Such  factors  may. 
however,  be  considered  to  a  degree  in 
the  development  of  State  plans  to 
implement  the  standards- 
Section  109(d)  of  the  Act  (42  U.S.C. 
7409(d))  requires  periodic  review  and.  if 
appropriate,  revision  of  existing  criteria 
and  standards.  If.  in  the  Administrator's 
judgment,  the  Agency's  review  and 
revision  of  criteria  make  appropriate  the 


I 
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proposal  of  new  or  revised  standards, 
such  standards  are  to  be  revised  and 
promuiguted  in  accordance  with  section 
109(b)  Alternatively,  the  Administrator 
may  find  that  revision  of  the  standards 
is  inappropriate  and  conclude  the 
review  by  rnafTirminj  them.  The  process 
by  which  EPA  has  reviewed  the  original 
criteria  and  standardp  for  nitrogan 
oxides  'jr.der  section  lOOtd)  is  described 
in  a  later  section  of  tfcis  notice.  In 
addition,  section  10P(c)  specifically 
requires  the  Administrator  to 
promulgate  a  primary  standard  for  NOj 
with  an  averaging  time  of  not  more  than 
3  hours  unless  he  or  she  finds  no 
siB.ii.Hcant  evidence  that  such  a  short- 
term  standard  is  required  to  protect 
pubHc  health. 

States  are  primarily  responsible  for 
as.suring  attainment  and  maintenance  of 
ambient  air  quality  standards.  Under 
section  110  of  die  Act  (42  U.S.C.  7410), 
St.ites  are  to  submit  to  EPA  for  approval 
State  implementation  plans  (SIPs)  that 
provide  for  the  attainment  and 
maintenance  of  such  standards  through 
control  programs  directed  to  sources  of 
the  pollutants  included.  Other  federal 
programs  provide  for  nationwide 
reductions  in  emissions  of  these  and 
other  air  pollutants  through  the  federal 
motor  vehicle  control  program,  which 
involves  controls  for  automobile,  truck, 
bus,  motorcycle,  and  aircraft  emissions 
under  Title  U  of  the  Act  (42  U.S.C.  7501 
to  7534).  and  through  the  development  of 
new  source  performance  standards  for 
various  categories  of  stationary  sources 
under  section  111  (42  U.S.C.  7411). 

Nitrogen  Oxides  and  Existing  Standards 
forNOt 

A  variety  of  nitrogen  oxide  (NO,) 
compounds  and  tiicir  transformation 
products  occur  naturally  and  as  a  result 
of  human  activitie8,^itric  oxide  (NO), 
nitrogen  dioxide  (NOz),  gaseous  nitric 
acid  (HNOa),  in  addition  to  nitrite   * 
aerosols,  have  all  been  found  in  the 
ambient  air.  The  formation  of 
nitrosamines  in  the  atmosphere  by 
reaction  of  NO,  with  ammes  has  been 
suggested,  but  not  yet  convincingly 
demonstrated. 

Despite  considerable  scientific 
research  on  the  potential  health  and 
welfare  effects  of  NO,  compounds,  there 
exists  little  evidence  linking  specific 
health  or  welfare  effects  to  near- 
ambient  concentrations  of  most  of  these 
substances.  The  one  significant 
exception  is  NOj.  Therefore,  EPA  has 
focused  its  review  primarily  on  the 
health  and  welfare  effects  that  have 
been  reported  to  be  associated  with 
exposure  to  NO2. 

N'Oi  is  an  air  pollutant  generated  by 
the  oxidation  of  NO  which  is  emitted 


from  a  variety  of  mobile  and  stationary 
sources.  At  elevated  concentrations, 
NOi  can  adversely  affect  human  health, 
vegetation,  materials,  and  visibility.  NO, 
compounds  may  also  contribute  to 
increased  rates  of  acidic  deposition. 
Typical  long-term  a.mbient 
concentrations  of  NOi  range  from  0.001 
ppm  in  isolated  rural  areas  to  a 
maximum  annual  concentration  of 
approximately  0.08  ppm  in  oiie  of  the 
nation's  most  populated  urban  areas. 
The  origins,  concentrations,  and 
potential  effects  of  NO2  are  discussed  in 
more  detail  in  the  CAQPS  Staff  Paper 
(SP,  EPA,  19823)  and  in  the  revised 
Criteria  Document  (CD.  EP.A.  1982b). 

On  -April  30. 1971,  EPA  promulgated 
N.AAQS  for  NOs  under  section  109  of  the 
Clean  Air  Act  (36  FR  8186).  Identical 
primary  and  secondary  star.dards  for 
NOj  were  set  at  0.C53  ppm  (100  /xg/m^, 
averaged  over  one  year.  Th.?  scientific 
and  medical  bases  for  these  stanriards 
are  contained  in  the  original  criteria 
document,  "Air  Quality  Criteria  for 
Nitrogen  Oxides"  (ETA.  1971).  The 
primary  standard  set  in  1971  was  based 
largely  on  a  group  of  epidemiology 
studies  (Shy  et  al.,  1970a;  Shy  et  al., 
1970b;  and  Pearlman  et  al.,  1971) 
conducted  in  Chattanooga  which 
reported  respiratory  effects  in  children 
exposed  to  low-level  NOj 
concentrations  over  a  long-term  period. 
Reevaluation  of  the  Chattanooga  studies 
based  on  later  information  (especially 
regarding  the  accuracy  of  the  air  quality 
monitoring  method  for  NOi  used  in  the 
studies)  indicates  that  these  studies 
provide  only  limited  quahtative 
evidence  for  an  association  between 
health  effects  and  ambient  exposures  to 
NO2. 

Development  of  Revised  Air  Quality 
Criteria  for  NO^ 

As  required  by  the  Clean  Air  Act 
Amendments  of  1977.  EPA  has  been 
reviewing  the  need  for  new  or  revised 
NO2  standards  since  September  1977.  In 
addition  to  reviewing  the  existing 
annual  NO2  standard,  the  Administrator 
is  required  to  promulgate  a  short-term 
(less  than  3  hours)  NOs  primary 
standard  unless  he  or  she  finds  that 
there  is  no  significant  evidence  that  such 
a  standard  is  required  to  protect  public 
health.  On  December  12, 1978  (43  FR 
58117),  EPA  announced  that  it  was  in  the 
process  of  reviewing  and  updating  the 
original  criteria  document  for  nitrogen 
oxides  in  accordance  with  section 
109(d)(1)  of  the  Clean  Air  Act.  In 
developing  the  revised  criteria 
document,  EPA  has  provided  a  number 
of  opportunities  for  review  and  comment 
by  organizations  and  individuals  outside 
the  Agency.  Three  drafts  of  the  revised 


NO,  criteria  document,  prepared  by 
EPA's  Environmental  Criteria  and 
Assessment  Office  (ECAO),  have  been 
made  available  for  externa!  review.  EPA 
has  received  and  considered  numerous 
and  often  extensive  comments  en  each 
of  these  drafts.  The  Clean  Air  Scientific 
Advisory  Committee  (CASAC)  of  EPA's 
Science  Advisory  Board  has  held  two 
public  meetings  [janua.'y  30, 1979  and 
November  13-14, 1980)  to  review 
successive  drafts  of  the  document,  "Air 
Quality  Criteria  for  Oxides  of  Nitrogen** 
(Criteria  Document).  These  meetings 
were  open  to  the  public  and  were 
attended  by  many  individuals  and 
representatives  of  organizations  who 
provided  critical  reviews  and  new 
information  for  consideration. 
Transcripts  of  the  two  CASAC  meetings 
are  in  the  docket. 

In  accordance  wn'h  its  established 
procedures,  CASAC  prepared  a 
"closure"  letter  that  the  Administrator 
dated  June  19, 1981  (Friedlander.  1981). 
The  closure  letter  stated  that  the  revised 
Criteria  Document  presented  a  balanced 
and  comprehensive  critical  review  of  the 
pertinent  literature  on  human  health 
effects  and  that  the  document  accurately 
reflected  the  latest  scientific  knowledge 
useful  in  indicating  the  kind  and  extent 
of  al!  identifiable  effects  on  public 
health  or  welfare  from  NO,  in  the 
ambient  air. 

A  number  of  scientific  and  technical 
issues  were  raised  during  the  public 
review  of  the  scientific  criteria.  The 
major  issues  included:  (1)  The  extent  to 
which  controlled  human  exposure 
studies  suggest  that  asthmatics  may 
experience  respiratory  effects  due  to 
short-term  NO»  exposures,  (2)  the 
implications  of  studies  of  indoor  air 
pollution  suggesting  that,  in  some 
instances,  an  increased  prevalence  of 
acute  respiratory  illness  in  young 
children  and  small  pulmonary  function 
changes  in  school  age  children  may  be 
associated  with  elevated  NO2  levels 
produced  in  homes  which  use  gas  stoves 
for  cooking,  and  (3)  the  implications  of 
various  animal  studies  reporting  serious 
respiratory  system  effects  associated 
with  both  long-term  and  short-term 
exposures  to  NOz  levels  higher  than 
those  generally  observed  in  the  ambient 
air.  A  summary  of  these  and  other  major 
scientific  issues  is  presented  in  the 
proposal  notice  (49  FR  6886).  EPA's 
responses  to  public  comments  on  the 
drafts  of  the  Criteria  Document  are  in 
the  docket    ; 

Review  of  the  Standards:  Development 
of  OAQPS  Staff  Paper 

In  die  fall  of  1980,  EPA's  Office  of  Air 
Quality  Plarming  and  Standards 
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(OAQPS)  prepared  the  first  draft  of  a 
staff  paper.  "Review  of  the  National 
Ambient  Air  Quality  Standards  for 
Nitrogen  Dioxide:  Assessment  of 
Scientific  and  Technical  Information 
(OAQPS  Staff  Paper)."  This  draft  staff 
paper  evaluated  the  available  scientiHc 
and  technical  information  most  revelant 
to  the  review  of  the  air  quality 
standards  for  NOi  and  presented  staff 
recommendations  on  alternative 
approaches  to  revising  the  standards, 
based  on  the  revised  Criteria  Document. 
The  first  draft  of  the  paper  was 
reviewed  at  two  CASAC  meetings 
(November  13-14. 1980  and  February  6. 
1981)  and  a  revised  draft  was  reviewed 
at  a  third  CASAC  meeting  (November 
18. 1981).  Transcripts  of  all  three 
CASAC  meetings  are  in  the  docket. 

Following  the  third  CASAC  meeting, 
the  staff  made  some  additional  revisions 
in  response  to  comments.  EPA  released 
the  final  OAQPS  Staff  Paper  (EPA. 
1982a).  after  receipt  of  the  formal 
closure  memorandum  in  July  1982. 
CASAC's  closure  memorandum 
(Friedlander.  1982)  states  that  the 
OAQPS  Staff  Paper  provides  the 
Administrator  with  "the  kind  and 
amount  of  technical  guidance  needed  to 
make  any  appropriate  revisions  to  the 
primary  and  secondary  standards"  and 
that  the  paper  provides  "a  balanced  and 
thorough  interpretation  of  the  scientific 
evidence  pertaining  to  NOj." 

Summary  of  Public  Comments  and 
Agency  Responses 

Overview  of  Comments 

The  following  discussion  summarizes 
in  general  terms  the  comments  received 
from  the  public  and  from  Federal  and 
State  agencies  regarding  the  current 
primary  and  secondary  annual 
standards  and  the  issue  of  whether  a 
short-term  primary  standard  is  needed 
to  protect  public  health.  Many  of  these 
comments  had  previously  been  made  by 
the  public  and  were  reviewed  and 
addressed  by  EPA  and  CASAC  during 
public  deliberations  on  drafts  of  the 
criteria  document  and  staff  paper. 
Significant  comments  on  all  aspects  of 
the  NOi  proposal  and  Agency  responses 
to  these  comments  are  summarized  by 
category  later  in  this  section.  A  more 
detailed  description  of  individual 
comments  and  Agency  responses  has 
been  placed  in  the  public  docket 
(OAQPS  78-9). 

Of  the  20  written  comments  received 
during  the  comment  period  (which 
closed  May  23. 1984)  that  express  some 
opinion  on  the  annual  ^'andard.  15 
support  EPA's  proposal  to  retain  the 
current  0.053  ppm  annual  standard,  4 


comments  favor  relaxing  the  standard 
and  1  comment  favors  reaffirming  the 
standard  and  beginning  a  new  review  to 
consider  relaxing  the  standard.  Those 
supporting  retaining  the  current  annual 
standard  include  industry'  groups, 
several  state  and  local  environmental 
agencies,  and  an  environmental  group. 

Several  comments  were  received  on 
the  need  for  a  separate  short-term 
standard.  Of  the  20  written  comments 
which  express  an  opinion  on  the  need 
for  a  short-term  standard.  12  comments 
oppose  setting  a  short-term  standard  at 
tbis  time.  5  comments  favor  setting  a 
short-term  standard,  and  3  comments 
urge  EPA  to  accelerate  its  research 
efforts  on  health  effects  associated  with 
short-term  NOi  exposures.  In  addition, 
one  of  the  commenters,  whose  first 
choice  was  to  set  a  short-term  standard, 
indicated  they  could  support  deferring  a 
decision  on  the  need  for  a  short-term 
standard' if  EPA  undertook  a  high 
priority  research  program  over  the  next 
3  years  to  examine  possible  short-term 
NO2  health  effects. 

Most  of  the  industry  groups  and  1 
State  agency  which  commented  oppose 
setting  a  separate  short-term  standard 
while  three  State  environmental 
agencies,  1  environmental  group,  and  1 
health  scientist  favor  setting  a  separate 
short-term  standard.  Two  commenters. 
an  environmental  group  and  a  public 
heatth  association,  indicate  that  an 
acceptable  alternative  to  setting  a  short- 
term  standard  at  this  time  would  be  for 
EPA  to  defer  a  decision  on  the  need  for 
a  separate  short-term  standard  while 
proceeding  with  a  high  priority  and 
focused  research  program  designed  to 
address  the  uncertainties  about  effects 
due  to  short-term  NOi  exposures.  These 
two  commenters  also  urge  the  Agency  to 
make  a  decision  on  the  short-term 
standard  within  3  years. 

In  regard  to  the  secondary  standard, 
one  Federal  agency  suggested  that  EPA 
reevaluate  the  need  for  a  separate 
secondary  standard  to  protect 
vegetation  from  short-term  exposures  to 
NOj  in  light  of  three  studies  it  provided. 
One  environmental  organization  urged 
the  Agency  to  set  a  separate  secondary 
standard  for  NOi  to  protect  visibility. 
Four  comments  endorsed  the  proposal  to 
retain  the  current  0.053  ppm  secondary 
annual  standard. 

Summary  of  Significant  Comments  and 
Agency  Responses 

Significant  comments  are  summarized 
and  responded  to  by  category  below. 


I.  HEALTH  EFFECTS  CRITERIA  AND 
SELECTION  OF  THE  PRIMARY 
STANDARDS 

A.  Definition  of  An  Adverse  Health 
Effect 

Comments:  Some  comments  urged 
EPA  to  consider  the  symptomatic  effects 
observed  in  some  asthmatics  in  the  Kerr 
et  al.  (1979)  study  as  adverse  health 
effects;  other  comments  argued  that  the 
symptoms  reported  are  mild  and 
reversible  and.  therefore,  should  not  be 
considered  as  adverse  health  effects  and 
should  not  be  used  as  a  basis  for  the 
primary  standards. 

Agency  Response:  As  indicated  in  the 
proposal  notice.  EPA  believes  that  the 
subtle  effects  observed  in  the  Kerr  et  al. 
(1979)  study  are  of  uncertain  health 
significance.  For  the  primary  standard, 
the  Agency  is  including  these  effects  as 
part  of  the  uncertain  information  on 
health  effects  it  considers  in  providing 
an  adequate  margin  of  safety.  Also,  in 
EPA's  judgment,  these  mild  symptomatic 
effects  clearly  affect  personal  comfort 
and  well  being  which  is  defined  as  a 
"welfare"  effect  in  the  Clean  Air  Act. 
These  effects,  therefore,  are  also  being 
considered  in  reviewing  the  current 
secondary  standard. 

Comment:  Increased  sensitivity  to  a 
bronchoconstrictor  in  asthmatics  and 
healthy  adults  reported  in  Orehek  et  al, 
(1976)  and  Von  Nieding  et  al.  (1977) 
should  be  considered  an  adverse  health 
effect. 

Agency  Response:  EPA  concurs  with 
CASAC's  conclusion  that  these  studies 
do  not  clearly  show  adverse  health 
effects  and  that  they  should  only  be 
considered  as  a  factor  in  providing  an 
adequate  margin  of  safety.  This  is  due  to 
concern  about  both  the  validity  of  the 
statistical  analyses  and  uncertainty 
regarding  the  significance  of  responses 
observed  in  studies  that  use  a 
bronchoconstrictor.  As  noted  in  the 
Criteria  Document  (p.  15-20).  the 
statistical  approach  used  in  the  Orehek 
et  al.  (1976)  study  has  been  criticized 
because  the  comparisons  of  airway 
resistance  were  made  in  subjects 
selected  not  at  the  time  of  NOi 
exposure,  but  after  the  fact,  following 
exposure  to  a  bronchoconstrictor, 

B.  Use  Of  Animal  Studies 

Comment:  EPA  should  not  use  the 
results  from  animal  studies  to  support 
the  0.053  ppm  anual  standard  because 
the  data  cannot  be  quantitatively 
related  to  health  effects  in  humans. 

Agency  Response:  EPA  agrees  that  the 
results  from  the  animal  studies  in 
question  cannot  be  quantitatively 
extrapolated  to  humans  at  this  time. 
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However.  EPA  believes  it  is  likely  that 
the  types  of  respiratory  effects  observed 
in  several  animal  species  also  occur  in 
humans,  albeit  at  unknown  exposure 
levels.  As  in  the  case  with  other 
qualitative  evidence.  EPA  must  consider 
the  findings  from  the  animal  studies  in 
selecting  a  primary  NO2  standard  that 
provides  an  adequate  margin  of  safety. 

Comment:  EPA  should  quantitatively 
extrapolate  the  findings  from  animal 
studies  to  human  effect  levels  based  on 
the  assumption  that  humans  are  equally 
or  more  sensitive  than  animals  to  NOi. 

Agency  Response:  EPA  does  not  agree 
that  the  animal  study  findings  should  be 
quantitatively  extrapolated  to  human 
effect  levels  at  this  time  due  to  the  lack 
of  information  on  (1)  the  variation  of 
sensitivity  to  different  exposures  across 
species  and  (2)  how  the  dose  to  the 
target  organ  {uptake  of  NO?)  varies 
across  species. 

C.  Controlled  Human  Exposure  Studies 

Comments:  Some  comments  cited 
recent  research  reports  (Linn  and 
Hackney,  1983  and  Linn  and  Hackney. 
1984),  as  showing  no  effects  in 
exercising  healthy  adults  and 
asthmatics  exposed  to  4  ppm  N02.  Other 
comments  cited  recent  studies,  most  of 
which  are  in  abstract  form  only  (e.g., 
Bauer  et  al..  1984;  Kleinman  et  al.,  1983; 
Ahmed  et  al.,  1982),  as  showing 
pulmonary  function  impairment  and 
increased  response  to 
bronchoconstricting  agents  following 
short-term  exposure  to  concentrations  in 
the  range  0.1  to  0.3  ppm  Noi.  Also, 
commenters  claimed  EPA  had  not 
reviewed  the  most  recent  studies. 

Agency  Response:  EPA  has  placed  in 
the  docket  (OAQPS  78-9,  IV-B-1)  its 
review  of  the  controlled  human 
exposure  studies  and  other  studies  that 
have  become  available  since  completion 
of  the  Criteria  Document  and  OAQPS 
Staff  Paper.  Based  on  its  review,  EPA 
concludes  that  the  more  recent 
controlled  human  exposure  studies 
present  mixed  and  confiicting  results 
concerning  respiratory  effects  in 
asthmatics  and  normals  in  the  range  of 
0.1  to  4.0  ppm  NO2.  Unfortunately,  a 
more  complete  scientific  assessment  of 
these  studies  is  not  possible  at  this  time 
because  many  of  the  studies  have  yet  to 
be  published  in  the  peer-reviewed 
scientific  literature. 

D.  Community  Epidemiology  Studies 

Comments:  The  community  studies 
conducted  in  Chattanooga  should  be 
dismissed  from  consideration  due  to 
unreliable  ambient  monitoring  methods 
and  failure  to  account  for  potentially 
confounding  variables. 


Agency  Responses:  As  indicated  in 
the  Criteria  Document  and  OAQPS  Staff 
Paper,  EPA  agrees  that  the  monitoring 
methods  used  in  the  Chattanooga 
studies  were  unreliable  and  that  there  is 
little  basis  for  distinguishing  the  relative 
contribution  of  NO2  exposures  from 
those  of  other  pollutants  present  in  the 
study  areas.  However,  EPA  believes  that 
these  studies  still  provide  limited 
qualitative  evidence  of  an  association 
between  elevated  long-term  NOi 
exposures  and  the  occurrence  of 
increased  acute  respiratory  illness  and 
lung  function  impairment.  The  CASAC 
concurred  with  EPA's  judgment  that  the 
findings  of  these  studies  are  not 
inconsistent  with  the  hypothesis  that 
NOi  in  a  complex  mix  with  other 
pollutants  in  the  ambient  air  adversely 
affects  lung  function  and  contributes  to 
excess  respiratory  illness  in  children. 

Comments:  (a)  Other  combustion 
products  of  gas  stoves  rather  than  NOs 
may  be  responsible  for  the  respiratory 
effects  observed  in  the  indoor 
community  studies. 

(b)  EPA  should  rely  more  heavily  on 
the  studies  by  Mitchell  et  al.  (1974)  and 
Keller  et  al.  (1979),  which  showed  no 
correlation  between  living  in  gas  stove 
homes  and  rates  of  various  health 
effects. 

(c)  More  recent  analyses  by  the 
Harvard  Six  Cities  authors  (Ware  et  al., 
1984  and  Ferris  et  al.,  1983),  as  well  as 
other  recent  studies  involving  gas  stove 
homes  (Mclia  et  al,  1983  and  Schenker 
et  al.,  1983)  have  failed  to  corroborate 
the  effects  on  respiratory  illness  and 
symptoms  reported  in  the  indoor 
community  studies  cited  by  EPA  in  the 
proposal. 

(d)  EPA  should  not  use  or  rely  on 
short-term  NO2  monitoring  data  from  a 
group  of  separate  studies  to  estimate 
NOj  levels  that  might  have  occurred  in 
the  residences  of  the  subjects  included 
in  the  various  indoor  epidemiological 
studies. 

Agency  Responses:  (a)  The  findings 
from  several  animal  studies  support  the 
hypothesis  that  NOj  may  be  the 
principal  agent  responsible  for  effects 
observed  in  residents  of  gas  stove 
homes.  As  discussed  in  the  OAQPS  staff 
paper  and  proposal  preamble,  a  variety 
of  animal  toxicology  studies  in  different 
species  have  demonstrated  that  NOj 
exposure  impairs  respiratory  defense 
mechanisms  and  increases  susceptibility 
to  infection.  While  not  ruljng  out  the 
possible  contribution  of  other  gas  stove 
combustion  products,  the  findings  from 
these  animal  studies  do  provide  a 
plausible  basis  for  inferring  that  NOj  is 
associated  with  the  respiratory  effects 
reported  in  some  of  the  studies  involving 
gas  stove  homes. 


(b)  As  indicated  in  the  Criteria 
Document,  the  number  of  children  used 
in  these  "negative"  studies  was 
approximately  a  factor  of  10  smaller 
than  in  both  the  British  and  Six-City 
indoor  epidemiology  studies  which 
reported  an  association  between 
prevalence  of  respiratory  illness  and  gas 
cooking.  The  relatively  small  sample 
size  would  tend  to  lessen  the  likelihood 
of  these  "negative"  studies  finding 
statistically  significant  associations, 
since  the  main  health  effects  being 
investigated  appear  to  be  relatively 
small  differences  in  disease  and 
symptom  prevalence  rates. 

(c)  EPA's  assessment  of  the  more 
recent  indoor  epidemiological  studies  by 
the  British  and  Harvard  Six  City  groups 
indicates  somewhat  weaker  findings  of 
an  association  between  NOj  and  acute 
respiratory  disease  in  the  subjects 
studied  than  the  original  studies 
conducted  by  these  groups  which  were 
cited  in  the  Criteria  Document  and 
proposal  notice.  For  example,  an 
estimated  odds  ratio  for  respiratory 
illness  before  age  2  of  1.23  (p  <0.01) 
previously  reported  by  the  Harvard  Six- 
City  Study  group  (Speizer  et  al..  1980). 
has  been  reduced  to  1.12  (p=0.07)  by  the 
inclusion  of  additional  children  enrolled 
in  the  study  (Ware  et  al.  1984).  This 
association  between  residence  in  a  gas 
stove  home  and  respiratory  illness 
before  age  2  is  no  longer  statistically 
significant.  However,  the  most  recent 
Harvard  study  (Ware  et  al.  1984)  does 
confirm  the  small  but  statistically 
significant  decreases  in  lung  function  in 
school  age  children,  although  there  is 
some  evidence  that  parental  education 
levels  may  confound  this  relationship. 
EPA  agrees  with  the  authors  of  the  study 
who  state  that  a  better  understanding  of 
the  health  significance  of  indoor 
pollutants  such  as  NOi  may  require 
more  refined  measurements  of  personal 
exposures.  Some  other  indoor 
epidemiological  studies  (most  with  much 
smaller  statistical  power)  involving 
residents  of  electric  and  gas  stove 
homes  have  reported  statistically 
significant  increased  rates  of  symptoms 
and  illness  in  residents  of  gas  stove 
homes  (Comstock  et  al,  1981;  Helsing  et 
al,  1982;  Lebowitz  et  al,  1982),  while 
other  studies  have  failed  to  find  any 
statistically  significant  associations 
(Jones  et  al,  1982;  Melia  et  al,  1982; 
Melia  et  al,  1983).  However,  none  of  the 
recent  studies  has  provided  an 
assessment  of  short-term  NOi  levels  in 
the  residences  of  the  subjects  studied. 

(d)  Since  there  was  little  or  no  short- 
term  NO2  monitoring  data  for  the 
residences  of  the  subjects  included  in 
the  indoor  epidemiological  studies,  EPA 
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staff  felt  that  an  andiysis  of  short-tenn 
NO»  levels  in  other  gas  stove  hemes 
would  provide  a  rough  estimate  of  the 
rar.ge  of  exposures  that  occurred  in  the 
residences  of  the  subjects  in  these 
epidemiological  studies  involving  gas 
stove  homes.  EPA  has  acknowledged  in 
the  OAQPS  Staff  Paper  and  proposal 
preamble  the  limitations  and 
uncertainties  associated  with  such  an 
aj-proach.  EPA  agrees  that  the  lack  of 
short-term  NOi  monitoring  in  the  actual 
residences  of  the  subjects  studied 
decreases  the  degree  of  confidence  in 
concluding  that  an  association  exists 
between  specific  NOj  levels  and  effects 
reported  in  the  various  indoor 
epidemiological  studies. 

E.  Population  Groups  Most  Sensitive  to 
NOi  Exposures 

Co.-nrrent:  EPA's  suggestion  that 
yjung  children,  asthmatics,  chronic 
broHv  haics,  and  individuals  with 
emphysema  or  other  chronic  respiratory 
diseases  are  especially  sensitive  to  NOj 
exposures  is  unjustified. 
^gency  Response:  In  EPAs  judgment. 
tnW  scientific  evidence  from  controlled 
human  exposure  studies  and  indoor 
epidemiological  studies  indicates  that 
children  and  asthmatics  appear  to 
respond  more  readily  to  low-level  \Oz 
exposures.  Aithough  there  is  no 
experimental  evidence  demonstrating 
that  some  of  the  other  groups  mentioned 
are  more  sensitive  to  NOj  than  healthy 
adults,  EPA  believes  it  is  reasonable  to 
include  such  groups  in  the  potentially 
high  risk  category  because  NO»  is 
known  to  adversely  affect  the  capacity 
and  performance  of  the  respiratory 
system  and  many  individuals  in  these 
groups  already  have  an  impaired 
breathing  capacity. 

F.  Ambient  Air  Quality  Analysis 

Comrr.erL  EPA  has  overesbmated  the 
number  of  days  when  NOi  hourly  levels 
will  exceed  0.15  and  0.30  ppm  in  areas 
attaining  the  current  annual  NOi 
standard  in  its  ambient  air  quality 
analysis  (McCurdy  and  Atherton.  1963) 
of  data  collected  from  1979  to  1981. 
EFA's  analysis  fails  to  (1)  account  for 
positive  instnunent  calibration  bias  in 
the  colorimetric  measurements  from 
1979  California  data.  (2)  consider 
positive  interferent  bias  from  nitric  acid, 
peroxyacefyl  nitrate,  and  other 
compounds  in  the  chemiluminescent 
measurements,  and  (3)  correct  for 
anomalous  data. 

Agency  Response:  (1)  EPA  agrees  that 
the  California  colorimetric  data  reported 
in  1979.  only  one  of  the  three  years  of 
data  which  was  used  in  the  McCurdy 
and  Atherton  (1983)  analysis,  probably 
reflects  a  positive  cahbration  bias  of 


approximately  12  percent.  (2)  EPA  also 
agrees  that  a  positive  interferent  bias  is 
possible  in  some  of  the 
chemiluminescent  measurement  data, 
but  that  the  impact  on  peak  NOi 
m^asi'rements  is  probably  very  small 
since  the  highest  levels  of  the  interferent 
S'-bstances  (e.g..  nitric  acid  and 
peroxyacetylnitrate)  do  not  occur  at  the 
same  time  as  the  highest  observed  NOt 
levels.  (3)  EPA  also  agrees  that  its  data 
set  contained  a  few  anomalous  data 
points  that  were  fcund  during  the  course 
of  the  commenter's  indepth  analysis  of 
the  data  set.  All  of  the  California  and 
anomalous  data  were  corrected  in  a 
recent  reanalysis  and  update  of  the 
19"9-1981  study  (McCurdy,  1385). 
Besides  C'irn?r,tirg  for  bad  data  the  n^w 
analysis  also  used  1982-1983  air  quality 
information.  Results  of  the  two  studies 
are  quite  similar  and  EPA  thinks  that  its 
original  conclusion  is  still  v.il:d:  in  areas 
where  the  annual  NO»  average  is  a»  or 
below  the  current  0.053  ppm  standard, 
days  with  one-hour  concentrations  in 
excess  of  any  specified  level  (including 
levels  in  the  range  of  0.15  to  030  ppm) 
will  be  fewer  in  number  than  at 
locations  where  the  0.053  ppm  level  is 
exceeded. 

Comment:  The  frequency  of  one-hour 
average  NOj  concentrations  exceeding 
0.25  ppm  in  the  Cahfomia  South  Coast 
Air  Basin  is  unacceplably  high  even 
when  the  0.053  ppm  annual  standard  is 
met. 

Agency  Response:  ETA  agrees  that  a 
few  sites  in  Southern  California  appear 
to  have  considerably  more  days  with 
hourly  NO*  levels  exceeding  0.25  ppm 
than  indicated  by  the  average  or 
expected  number  of  days  exceeding  0.30 
ppm  reported  in  EPA's  ambient  air 
quality  analysis.  As  stated  in  the 
proposal  preamble  (49  FR  6866).  meeting 
a  specified  annual  average  does  not 
assure  that  a  given  specified  short-terra 
level  will  not  be  exceeded  (or  depending 
on  the  level,  will  not  be  exceeded  many 
times).  However.  EPA's  air  quality 
analyses  (McCurdy  and  Atherton.  1983: 
McCurdy,  1985)  indicate  that  in  standard 
metropolitan  statistical  area  (SMSAs) 
currently  attaining  the  current  0053  ppm 
annual  standard.  90  percent  of  the  area 
would  be  expected  to  have  fewer  than 
2.0  days  with  a  daily  maximum  hourly 
value  greater  than  or  equal  to  0.20  ppm 
NO,. 

G.  Margin  of  Safety 

Comment-  EPA  has  proposed  an 
armual  standard  with  an  inappropriate 
margin  of  safety.  The  margin  of  safety 
was  criticized  as  being  either 
inadequate  or  too  great. 

Agency  Response:  The  Clean  Air  Act 
requires  that  EPA  set  air  quality 


standards  that  are  requisite  to  protect 
the  public  health,  allowing  an  adequate 
margin  of  safuty.  The  legislative  history 
of  the  Act  makes  it  clear  that  the 
standards  must  protect  against  both 
certain  and  uncertain  harms.  The 
decision  regarding  an  adequate  r.targ'n 
of  safety  is  a  judgment  v.'hich  m.ust  be 
made  by  the  Administrator  after 
weighing  all  the  medical  evidence 
bearing  on  the  effects  of  NOj.  The 
factors  to  be  taken  into  account  in 
setting  a  standard  which  provides  an 
adequate  margin  of  safety  include 
inconclusive  evidence  as  well  as 
findings  from  studies  that  are 
considered  definitive  and  not  subject  to 
challenge.  For  reasons  discussed  later  in 
this  notice,  EPA  has  concluded  that  the 
margin  of  safety  provided  by  the  current 
annual  standard  is  appropriate. 

H.  Short-tenn  Primary  Standard 

Comment.  Some  commenters  argued 
that  the  available  scientific  evidence 
suggests  that  short-term  exposures  at 
ambient  levels  pose  little  or  no  health 
risk  and  that  EPA  should  conclude  that 
no  short-term  standard  is  required. 
Other  commenters  stated  that  the 
scientific  evidence  strongly  supported 
the  occurrence  of  health  effects  due  to 
short-term  ambient  NOj  exposure  and 
that  EPA  either  should  set  a  short-term 
standard  now  or  should  make  a  decision 
based  on  results  from  an  accelerated 
research  program  to  reduce  tlie 
uncertainties  about  short-teim  effects.  It 
was  also  suggested  that  EPA  hold  a 
public  meeting  to  receive  feedback  on 
its  research  plans  with  respect  to  NOi 
health  effects. 

Agency  Response:  As  discussed  later 
in  this  notice,  both  EPA  and  CASAC 
have  concluded  that  there  is  insufficient 
scientific  evidence  to  support  decisions 
on  a  short-term  standard  level 
averaging  time,  and  number  of 
allowable  exceedances  which  would  be 
required  to  propose  a  separate  short- 
term  standard.  At  the  same  time,  the 
possibility  of  adverse  health  effects  at 
ambient  short-term  NO»  levels  cannot 
be  ruled  out.  Given  tlie  large  scientific 
uncertainties,  the  Administrator  has 
concluded  that  it  would  be  prudent  to 
defer  a  decision  on  the  need  for  a  short- 
term  primary  standard  until  EPA  has  the 
results  of  a  focused  research  program 
designed  to  resolve  or  reduce  some  of 
the  major  uncertainties  over  whether 
short-term  NOj  exposures  at  ambient 
levels  adversely  affect  public  health.  In 
response  to  the  comments  received  on 
the  NO»  proposal  EPA's  Office  of 
Health  and  Research  held  a  public 
meeting  on  November  2. 1984  to  review 
a  proposed  research  plan  for  studying 
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the  health  effects  of  NO,  (49  FR  40097). 
A  copy  of  the  research  plan  and  a 
transcript  of  the  meeting  have  been 
placed  in  the  public  docket  (Number 
OAQPS  78-9). 

II.  WELFARE  EFFECTS  CRITERIA  AND 
SELECTION  OF  THE  SECONDARY 
STANDARD 

A.  Vegetation  Effects 

Comment:  EPA  should  evaluate  (he 
findings  of  four  studies  (Ashenden  and 
Mansfield.  1978;  Ashenden.  1979;  Taylor 
and  Eaton,  1966;  Elkiey  and  Ormrod. 
1980)  reporting  effects  of  NOj  on 
vegetation  and  determine  whether  the 
annual  secondary  standard  of  0.053  ppm 
is  sufficient  to  protect  vegetation  from 
short-term  exposure  to  NO2. 

Agency  Response:  EPA  has  evaluated 
the  four  studies.  Three  of  them  are  in  the 
Criteria  Document  and  support  the 
conclusion  in  the  OAQPS  Staff  Paper 
that  the  bulk  of  the  data  do  not  suggest 
significant  effects  of  NOj  on  vegetation 
at  or  below  current  ambient  levels  and 
that  an  annual  standard  of  0.053  ppm 
provides  sufficient  protection  against 
significant  effects  on  vegetation.  The 
fourth  study.  (Elkiey  and  Ormrod.  1980) 
published  after  the  Criteria  Document, 
concludes  that  NOi  alone  has  no 
significant  effects  on  leaf  injury  or  area 
of  turfgrass. 


B.  Visibility 

Comment:  The  Clean  Air  Act  instructs 
EPA  to  establish  secondary  standards  to 
protect  public  welfare  from  any  known 
or  anticipated  adverse  effects,  applying 
the  same  precautionary  approach  as  in 
setting  the  primary  standard.  Since  NO2 
affects  visibility,  the  Agency  must  set  a 
secondary  standard  to  protect  visibility. 

Agency  Response:  Although  NOj  may 
play  a  role  in  atmospheric  discoloration 
under  precise  laboratory  conditions  (in 
the  absence  of  atmospheric  aerosols), 
the  brown  color  often  ascribed  to  NOi 
can  also  result  from  light  scattering  by 
particles.  Until  the  responsible  agent 
can  be  identified  and  a  quantitative 
relationship  established  between  NO, 
concentration  at  a  given  point  and 
visibility  impairment  due  to  a  plume  or 
regional  haze,  EPA  and  the  CASAC 
question  the  appropriateness  of  a 
separate  secondary  standard  for  NO,  to 
protect  visibility  and  for  reasons 
discussed  later  in  this  notice,  EPA  has 
concluded  that  it  is  not  warranted  at  this 
time. 

III.  MISCELLANEOUS 

A.  Form  of  the  Aimual  Standard 

Comment:  Some  comments  support 
the  current  use  of  the  highest  annual 
arithmetic  average,  while  others 


recommend  that  the  annual  standard 
should  be  changed  to  a  statistical  form 
which  would  base  attainment  decisions 
on  the  average  of  the  annual  average 
over  a  three  year  period.  Those 
supporting  retention  of  the  current  form 
of  the  standard  argue  that  the  rationale 
for  changing  to  a  statistical  form  is  less 
compelling  because  there  is  much  less 
variation  in  meteorological  conditions 
for  annual  averages  than  for  short-term 
averages.  They  also  state  that  a  change 
to  an  average  of  the  annual  averages 
over  a  three  year  period  would  be  a 
relaxation  of  the  current  standard  unless 
the  standard  level  is  suitably  adjusted 
downward.  Those  recommending  a 
change  to  the  statistical  form  for  the 
annual  standard  argue  that  it  would 
improve  stability  and  statistical 
confidence  in  the  assessment  of 
attainment. 

Agency  Response:  Based  on  his 
decision  to  maintain  the  level  of 
protection  provided  by  the  current 
annual  standards,  the  Administrator 
concludes  that  it  would  be  unwise  at 
this  time  to  change  the  form  of  the 
standards  to  a  statistical  one.  Although 
such  an  approach  could  represent  a 
modest  technical  improvement,  its 
adoption  would  necessitate 
consideration  of  a  lower  standard  level 
or  the  acceptance  of  a  reduced  degree  of 
protection.  This  could  ultimately  require 
revisions  to  ongoing  State  programs  for 
attaining  and  maintaining  the  standards. 
In  the  judgment  of  the  Administrator, 
the  disadvantages  of  changing  the  form 
of  the  standard  outweigh  any  potential 
technical  improvements  at  this  time. 

Review  of  Primary  Standard 

The  current  primary  NAAQS  for  NOj 
is  0.053  ppm  (100  fig/m*),  averaged  over 
one  year.  As  indicated  above,  the  Act 
requires  review  of  the  existing  criteria 
and  ambient  air  quality  standards  for 
NOi  and  other  pollutants  every  five 
years.  In  addition  section  109(c) 
specifically  requires  the  Administrator 
to  promulgate  a  primary  standard  for 
NOj  with  an  averaging  time  of  not  more 
than  3  hours  unless  he  or  she  finds  no 
significant  evidence  that  such  a  short- 
term  standard  is  required  to  protect 
public  health.  During  the  current 
standard  review  for  NOi,  EPA  has 
considered  whether  it  should  retain  or 
revise  the  current  annual  NO2  standards 
and  has  considered  the  issue  of  whether 
a  separate  short-term  standard  is 
needed.  With  regard  to  the  short-term 
standard.  EPA  has  considered  the 
following  options:  (1)  Proposing  to  set  a 
new  short-term  primary  standard,  (2) 
concluding  that  no  short-term  primary 
standard  is  needed  at  this  time,  and  (3) 
deferring  a  decision  on  whether  a  short- 


term  standard  is  needed  pending  results 
from  additional  scientific  research. 

For  the  reasons  detailed  in  the 
proposal  preamble  (49  FR  6866)  and 
below.  EPA  has  concluded  that  the 
current  0.053  ppm  annual  average 
standards  adequately  protect  against 
adverse  health  and  welfare  effects 
associated  with  long-term  exposures 
and  provide  some  measure  of  protection 
against  possible  short-term  health  and 
welfare  effects.  EPA  is  continuing  to 
evaluate  the  evidence  bearing  on 
whether  a  separate  short-term  standard  ' 
is  requisite  to  protect  public  health  and^ 
is  increasing  its  research  efforts  on 
short-term  effects.  Consequently,  EPA  is 
not  proposing  to  set  a  separate  short- 
term  standard  at  this  time. 

As  indicated  above,  section  10G(b)(l) 
of  the  Clean  Air  Act  requires  EPA  to  set 
primary  standards,  based  on  the  air 
quality  criteria  and  allowing  an 
adequate  margin  of  safety  which,  in  the 
Administrator's  judgment,  are  requisite 
to  protect  the  pubUc  health.  The 
legislative  history  of  the  Act  makes 
clear  the  Congressional  intent  to  protect 
sensitive  persons  who  in  the  normal 
course  of  daily  activity  are  exposed  to 
the  ambient  environment.  Air  quality 
standards  are  to  be  established  with 
reference  to  protecting  the  health  of  a 
representative,  statistically  related, 
sample  of  persons  comprising  the 
sensitive  group  rather  than  a  single 

person  in  such  group.  

EPA's  objective,  therefore,  is  to 
determine  whether  new  or  revised 
primary  standards  are  required,  based 
on  the  existing  scientific  evidence, 
assessment  of  the  uncertainties  in  this 
evidence,  and  a  reasonable  provision  for 
scientific  and  medical  knowledge  yet  to 
be  acquired,  as  as  to  protect  sensitive 
population  groups  with  an  adequate 
margin  of  safety.  As  for  other  ambient 
standard  pollutants,  none  of  the 
evidence  presented  in  the  Criteria 
Document  shows  a  clear  threshold  of 
adverse  health  effects  for  NO2.  Rather, 
there  is  a  continuum,  ranging  from  NO* 
levels  at  which  health  effects  are 
undisputed,  through  levels  at  which 
many,  but  not  all  scientists  generally 
agree  that  health  effects  have  been 
convincingly  shown,  down  to  levels  at 
which  the  indications  of  health  effects 
are  less  certain  and  more  difficult  to 
identify.  This  does  not  necessarily  mean 
that  there  is  no  threshold,  other  than 
zero,  for  NO»  related  health  effects;  it 
simply  means  no  precise  threshold  can 
be  identified  with  certainty  based  on 
existing  medical  evidence.  Thus,  the 
standard-setting  decision  cannot  involve 
appending  an  exact  margin  of  safety  to  a 
known  threshold  effect  level.  Rather,  it 
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involves  a  public  health  policy  j-idgment 
that  must  take  into  account  both  the 
knovvn  continuum  of  efftct  as  wall  as 
gaps  and  ur.cortainlies  in  the  exi^'ing 
scientific  evidencf. 

In  reviewing  tits  nred  for  any  new  or 
revised  primary  NOi  sta-J-^rda,  i::i'A 
must  make  BHsessmeufs  and  judsnients 
in  the  following  arras: 

1  IdenUricaticn  of  nrported  efffjct 
levels  ar\d  associated  aver.-ging  ti».ics 
that  medici!  rescart^h  has  linked  to 
health  effects  in  healthy  and  6<insitive 
persons. 

2.  Characterization  of  scientific 
uncertainties  with  regard  to  the  health 
effects  evidence  and  judgments 
concerning  wh:ch  effects  are  important 
to  consider  in  reviewing  or  set:iiig 
primary  standards. 

3.  Description  of  population  gixiups 
believed  to  be  most  sensitive  to  NO»  and 
estimates  of  the  size  of  those  groups. 

4.  Consideration  of  NOx  standard 
levels  and  averaging  times  that  provide 
an  adequate  margin  of  safety  based  on 
NO»  levels  and  exposure  periods  that 
may  affect  sensitive  population  groups, 
taking  into  account  the  various 
uncertainties 

Bas«d  on  the  assessment  of  relevant 
scientific  and  technical  information  m 
the  Criteria  Document,  the  OAQPS  Staff 
Paper  outlines  a  number  of  key  factors 
to  be  considered  in  each  of  the  above 
areas.  Both  the  staff  and  CASAC  made 
recommendations  to  focus  consideration 
on  a  discrete  range  of  pohcy  options  in 
each  area.  In  most  respects,  the 
Administrator  has  adopted  the 
recommendations  and  supporting 
reasons  contained  in  Lhe  OAQPS  Staff 
Paper  and  the  CASAC  closure  letters 
(Friedlander.  1962;  Lippmann.  1984). 
Rather  Lhan  reiterating  tho.se 
discussions  at  length,  the  following 
discussion  of  the  final  standard  focuses 
primarily  on  those  considerations  that 
were  most  influential  in  the 
Administrator's  selection  of  a  particular 
option,  or  that  differ  in  some  respect 
from  considerations  that  influenced  the 
staff  and/or  CAS.^C  rt commendations. 

Assess  .nert  of  Health  Effects  Evidence 

The  OAQPS  Staff  Paper,  which  has 
been  placed  in  the  public  docket  (Docket 
No.  OAQPS  78-9.  Il-A-7).  presents  a 
detailed  and  comprehensive  assessment 
by  EPA  staff  of  the  key  health  effect 
studies  contained  in  tl;e  Criteria 
Document  and  other  critical  scientific 
issues  relevant  to  the  review  of  the 
existing  annual  NOi  standird  and  the 
need,  if  any.  for  a  separate  short  term 
(less  than  3  hours)  NOj  standard.  This 
assessment  is  summarized  in  the 
proposed  preamble  (49  FR  68ti6]. 


A  variety  of  respiratory  system  effects 
have  been  reported  to  be  associated 
with  exposx-e  to  short-  a.nd  long-term 
NOi  concentrctions  less  than  2.0  ppm  in 
humans  and  animals.  The  most  frequent 
and  f  ignificant  NOj-induced  respiratory 
effects  reported  in  the  scicntdic 
lilt.-dtuie  ht  Ihf  time  the  Criti-ra 
Docii-Tient  and  OAQPS  Staff  Paper  were 
published  include:  (1)  Altered  lung 
function  and  symptomatic  effects 
observed  in  controlled  human  exposure 
shidies  and  in  rcmmunMy 
epidemiological  stu'^ios,  (2)  increased 
prevalence  of  acute  respiratory  illness 
and  symptoms  observed  in  outdo«jr 
rommunity  epidemiological  studies  and 
in  indoor  community  epidemiological 
studies  comparing  residents  of  gas  and 
electric  stove  homes,  and  (3)  lung  tissue 
damage,  development  of  emphysema- 
like lesions  in  the  1up«.  end  increased 
susceptibility  to  infection  observed  in 
animal  toxicology  studies.  As  the 
Criteria  Document  concludes,  results 
from  these  several  kinds  of  studies 
collectively  provide  evidence  indicating 
that  certain  human  health  effects  may 
occur  as  a  result  ofexposures  to  NOi 
concentrations  at  cr  approaching 
recorded  ambient  NOi  levels. 

At  the  time  of  proposal,  based  on 
controlled  human  exposure  studies.  EPA 
concluded  that  human  pulmonary 
function  effects  of  clear  health  concern 
resulting  from  single,  short-term 
exposures  of  less  than  3  hours  duration 
have  been  unambiguously  demonstrated 
only  at  concentrations  (greater  than  1.0 
ppm)  well  in  excess  of  ambient  exposure 
levels  typically  encountered  by  the 
public.  More  subtle  health  effects  that 
were  of  uncertain  health  significance, 
such  as  mild  symptomatic  effects,  had 
been  reported  for  some  asthmatics  after 
a  single  2-hour  exposure  to  0.5  ppm. 

The  principal  evidence  reviewed  in 
the  OAQPS  Staff  Paper  and  proposal  on 
the  effects  of  repeated  short-tem 
exposures  came  from  a  series  of  cross- 
sectional  epidemiological  (community) 
studies,  some  ongoing,  which  reported 
increased  prevalence  of  acute* 
respiratory  illness  and  impaired  lung 
function  in  children  living  in  homes  with 
gas  stoves  (a  source  of  Nd)  as 
compared  to  children  living  in  elect.nc 
stove  homes.  Findings  from  several 
animal  studies  demonstrating  reduced 
resistance  to  infection  due  to  NOj 
exposures  support  the  belief  that  NOi 
exposures  are  probably  related  to  the 
effects  observed  in  these  indoor 
epidemiological  studies.  A  limitation  of 
these  studies  with  respect  to  setting  an 
NOi  N.\^\QS  is  that  the  investigators 
did  not  measure  short-term  NOj 
concentrations  in  the  hom.es  of  the 
subjects  in  the  indoor  epidemiology 


8ti:dies.  Bc.sjd  en  N'Oj  noiu'.orinit  data 
fro:r:  other  gas  stove  hornet,  EP.\  staff 
estimated  that  the  health  effects 
ob-^f.-ve J  in  gas  stove  homes,  if  due  to 
NOi  exposurs.  were  likely  to  be 
associated  with  frequent,  repeated 
short-term  peak  exposures  to  NOi  levels 
ranging  up  to  0.5  to  10  ppm  and  possibly 
as  low  as  CIS  to  0.30  pp.Ti. 

Findings  from  several  animal  studies, 
such  as  development  of  emphysema-like 
lesions  and  increased  susceptibility  to 
inr;.-ction.  indicated  at  the  time  of 
proposal  Lhat  long-term  exposures  to 
elevated  NOx  concentrations  can  lead  to 
serious  adverse  healUi  effects  in 
animals.  A  major  limiiation  in  making 
quantitative  uss  of  these  studies  was  the 
lack  of  satisfactory  methods  for  directly 
extrapolating  the  results  to  effect  levels 
in  humans. 

Since  proposal.  EPAs  ECAO  has 
reviewed  the  scientific  studies  that  have 
become  available  since  CASAC  closure 
on  the  Criteria  Document  and  OAQPS 
Staff  Paper  and  that  were  identified  by 
EPA  staff  and/or  in  public  comments  on 
the  N'Oi  proposal.  This  rsview  was 
submitted  to  the  CASAC  and  was 
discussed  at  a  meeting  held  on  July  19- 
20. 1334;  8  revised  document  reflecting 
CASAC  and  public  comments  has  ^een 
placed  in  the  public  docket  (O.XQPS  78- 
9.  lV-B-1).  It  .thould  be  noted  that  a 
more  complete  scientific  assessment  of 
these  studies  is  not  possible  at  this  time 
because  many  of  the  studies  have  yet  to 
be  published  in  the  peer-reviewed 
scientific  literature  or  appear  only  as 
abstracts.  The  prlucipai  points  fro;n 
EC/\0's  review  of  the  new  studies  are 
summarized  below. 

(1)  The  more  recent  controlled  human 
exposure  studies  (moet  6f  whidi  are 
presently  in  unpublished  form)  present 
mixed  and  conflicting  resul'3  concerning 
respiratory  effects  in  asthmatics  end 
healthy  individuals  at  concentrations  in 
the  range  of  0 1  to  4.0  ppm  NOj.  So.T.e 
new  studies  have  reported  an  increased 
effect  on  airway  resistance  or  lung 
function  when  challenged  by  a 
bronchoconstricting  agent  and  NOj 
(Alimed  et  al.,  1982;  Kleinman  et  al., 
1903;  Bauer  et  al.,  1384)  while  other 
recent  studies  have  reported  no 
statistically  significant  effects  from  NOj 
alone  or  with  a  bronchoconstricting 
agent  (Hazucha  et  al.,  1983;  Ahmed  et 
al.,  1983).  It  is  not  possible,  at  this  time, 
to  evaluate  the  reasons  for  these  mixed 
results.  Only  Kagawa  and  Tsuru  (1979) 
have  reported  results  possibly 
suggestive  of  short-term  NO»  effects  on 
pulmonary  function  without  combined 
provocative  challenge  by  other  agents 
(e.g.,  carbachol  or  cold  air)  for  a  group  of 
6  subjects  exposed  to  0.15  ppm  NOa. 
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However,  the  small  size  of  the 
decrements  reported  (all  less  than  5 
percent)  in  conjunction  with  questions 
regarding  the  statistical  analyses  used 
suggest  caution  in  accepting  the 
reported  findings  as  demonstrating  NOj 
effects  on  pulmonary  function  at  0.15 
ppm,  especially  in  view  of  the  lack  of 
confirmatory  findings  by  other 
investigators  at  that  exposure  level. 

(2)  The  most  recent  indoor 
epidemiological  studies  by  the  British 
and  Harvard  groups  indicate  somewhat 
weaker  findings  of  an  association 
between  NOi  and  respiratory  effects 
than  the  original  studies  conducted  by 
these  groups  cited  in  Criteria  Document 
and  proposal  notice.  For  example,  an 
estimated  odds  ratio  for  respiratory 
illness  before  age  2  of  1.23  (p  <  0.01) 
previously  reported  by  the  Harvard 
group  (Speizer  et  al..  1980).  has  been 
reduced  to  1.12  (p  =  .07)  by  the  inclusion 
in  the  statistical  analyses  of  data  from 
additional  children  enrolled  in  the  study 
(Ware  et  al..  1984).  The  association 
between  residence  in  a  gas  stove  home 
and  respiratory  illness  before  age  2  is, 
therefore,  no  longer  statistically 
significant.  Nonetheless,  the  Ware  et  al. 
study  continued  to  find  small 
statistically  significant  decreases  in 
pulmonary  function  when  the  data  for 
this  large  sampls  of  children  were 
analyzed. 

The  associations  between  use  of  gas 
stoves  and  increased  respiratory  illness 
before  age  2  and  the  use  of  gas  stoves 
and  decreases  in  lung  function  levels  in 
school  age  children  were  both  reduced 
when  the  Harvard  group  controlled  for 
parental  education  (Ware  et  al..  1984). 
More  specifically,  when  an  adjustment 
for  parental  education  was  included  in 
the  analysis,  the  odds  ratio  for 
respiratory  illness  before  age  2  was 
reduced  further  to  1.11  (p=0.14)  and  the 
decreases  in  lung  function  were  30 
percent  smaller  and  no  longer 
statistically  significant.  Because  level  of 
parental  education  is  negatively 
associated  with  the  use  of  gas  stoves 
and  positively  associated  with 
respiratory  illness  and  lung  function 
level,  the  authors  state  that  the 
adjustment  for  parental  education  "may 
represent  confounding  but  may  also 
represent  overadjustment  for  a  surrogate 
for  gas  stove  use"  (Ware  et  al..  1984). 
Some  other  indoor  epidemiological 
studies  (with  much  smaller  statistical 
power)  involving  electric  and  gas  stove 
homes  have  reported  statistically 
significant  increased  rates  of  symptoms 
and  illness  in  residents  of  gas  stove 
homes  (Comstock  et  al..  1981;  Helsing  et 
al..  1982;  Lebowitz  et  al..  1982),  while 
other  studies  have  failed  to  find  any 


statistically  significant  associations  with 
gas  stove  usage  (Jones  et  al..  1982;  Melia 
et  al..  1982;  Melia  et  al.,  1983). 
Unfortunately,  none  of  the  recent 
studies  has  provided  an  assessment  of 
short-term  NOj  levels  in  the  residences 
of  the  subjects  evaluated.  Overall,  then, 
the  newly  available  data  from  indoor 
epidemiological  studies  do  not  appear  to 
resolve  the  mixed  results  reported  in 
earlier  studies. 

(3)  The  results  from  the  more  recent 
animal  studies  further  substantiate  the 
NOi  effects  on  immune  function  and 
increased  susceptibility  to  infection. 
However,  the  lack  of  an  acceptable 
method  at  this  time  for  quantitative 
extrapolation  of  the  animal  data  to  man 
greatly  limits  their  usefulness  beyond 
providing  qualitative  support  for 
analogous  effects  plausibly  being 
associated  with  repeated,  short-term 
high-level  and  chronic  exposure  to  NO2. 

Population  Groups  Most  Sensitive  to 
NOt  Exposures 

As  discussed  in  the  proposal 
preamble  (49  PR  6866),  in  EPA's 
judgment,  the  available  health  effects 
data  presented  in  the  Criteria  Document 
identify  young  children  and  asthmatics 
as  the  groups  at  greatest  risk  from 
ambient  NOj  exposures.  EPA  believes 
that  chronic  bronchitics  and  individuals 
with  emphysema  or  other  chronic 
respiratory  diseases  may  also  be 
sensitive  to  NOj  exposures.  In  addition, 
based  on  the  findings  from  animal 
studies  showing  increased 
hematological,  hormonal  and  other 
systemic  alterations  after  exposure  to 
NOi.  there  is  reason  to  believe  that 
persons  with  cirrhosis  of  the  liver  or 
other  liver,  hormonal,  and  blood 
disorders,  or  persons  undergoing  certain 
types  of  drug  therapies  may  also  be 
more  sensitive  to  NOj.  Due  to  the  lack  of 
human  experimental  data  for  these 
latter  groups,  however.  EPA  is 
considering  the  potential  effects  on  such 
persons  only  as  a  factor  in  providing  an 
adequate  margin  of  safety. 

The  U.S.  Bureau  of  the  Census  (U.S. 
DOC.  1973)  estimated  that  the  total 
number  of  children  under  five  years  of 
age  in  1970  was  17,163,000  and  the 
number  between  five  and  thirteen  years 
was  36,575,000.  Data  from  the  U.S. 
National  Health  Survey  (U.S.  DHEW. 
1973)  for  1970  indicate  that  there  were 
6,526,000  chronic  bronchitics.  6.031,000 
asthmatics,  and  1.313,000 
emphysematics  at  the  time  of  the 
Survey.  Although  there  is  overlap  on  the 
order  of  about  one  million  persons  for 
these  lasl  three  categories,  it  is 
estimated  that  over  twelve  miUion 
persons  experienced  these  chronic 


respiratory  conditions  in  the  U.S.  in 
1970. 

Margin  of  Safety  Considerations 

Selecting  an  ambient  air  quality 
standard  with  an  adequate  margin  of 
safety  requires  that  uncertainties  in  the 
health  effects  evidence  be  considered  in 
arriving  at  the  standard.  While  the 
lowest  NOi  concentrations  reliably 
linked  to  identifiable  health  effects  due 
to  single  or  repeated  peak  exposures 
appear  to  be  in  the  range  of  0.5-1.6  ppm 
NOi  (based  on  symptomatic  effects 
(Kerr  et  al.  1979)  and  pulmonary 
function  impairment  (Suzuki  and 
Ishikawa.  1965  and  Von  Nieding  et  al.. 
1971)).  a  clear  threshold  for  adverse 
health  effects  has  not  been  established. 
Several  factors  make  it  impossible  at 
present  to  identify  the  minimum  NO» 
level  associated  with  adverse  health 
effects  with  any  confidence. 

As  discussed  in  the  proposal 
preamble,  clinical  investigators  have 
generally  excluded  from  studies  for 
ethical  reasons  individuals  who  may  be 
very  sensitive  to  NO»  exposures,  such  as 
children,  elderly  individuals,  and  people 
with  severe  pre-existing  respiratory 
diseases  (including  severe  asthma).  In 
addition,  human  susceptibiUty  to  health 
effects  varies  considerably  among 
individuals.  Thus,  it  is  not  certain  that 
the  available  experimental  evidence  for 
NOj  has  accounted  for  the  full  range  of 
effects  and  human  susceptibility. 
Finally,  there  is  no  assurance  that  all 
adverse  health  effects  related  to  low 
level  NO»  exposures  have  been 
identified. 

Factors  that  have  been  considered  in 
assessing  whether  the  current  NO» 
standard  provides  an  adequate  margin 
of  safety  include:  (1)  Concern  for 
potentially  sensitive  populations  that 
have  not  been  adequately  tested.  (2) 
concern  for  the  effects  of  repeated  peak 
exposures  and  delayed  effects  seen  in 
animal  studies  but  not  yet  examined  in    . 
controlled  human  exposure  studies.  (3) 
implications  of  the  Orehek  et  al.  (1976) 
study  and  similar  studies  in  which 
bronchoconstrictors  were  used.  (4) 
possible  synergistic  or  additive  effects 
between  NOj  and  other  pollutants  or 
enviroiunental  stresses,  and  (5) 
uncertainty  about  the  NO»  levels  and 
duration  of  exposures  associated  with 
effects  reported  in  the  "gas  stove" 
studies. 

Determinations  Concerning  the 
Averaging  Time  and  Standard  Level 

As  discussed  previously,  EPA  is 
required  both  to  review  the  adequacy  of 
the  existing  0.053  ppm  annual  NO» 
standard  and  to  determine  whether  a 
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short-term  (less  than  3  hours)  NO» 
sfTndard  is  required  to  protect  public 
health.  Although  the  scientific  liteiature 
supports  the  conclusion  that  NOi  does 
pose  a  risk  to  human  health,  there  is  no 
single  study  or  group  of  studies  that 
cisarly  defines  human  exposure- 
response  relationships  at  or  near  current 
a.Tibient  NOi  levels.  This  situ-ition  e.xists 
bf  cause  of  both  methodologi.'al 
Imatations  of  hcailh  effects  n'Sfarch 
ard  the  lack  of  sufficient  studies 
involving  pcpi:laticn  groups  suspected 
of  being  particularly  sensitive  to  NOj. 
Based  on  the  review  of  the  health  effects 
evideni.r  presented  in  the  Criteria 
D'lcumeiit,  however,  bo'h  EPA  and  the 
CASAC  have  concluded  that  the  studies 
reviewed  in  that  document  and  the 
OAQPS  Stuff  Paper  have  demonstrated 
the  occurrence  of  health  effects  resulting 
from  both  short-»erm  and  lung  term  NOi 
exposures.  As  discussed  below.  EPA  is 
uni.ble  to  specify  at  this  time  the  lowest 
level  at  which  adverse  health  effects  are 
believed  to  occur  in  humans  due  to 
ei  her  short-  or  long-term  NOi  exposures 
of  uncertainties  in  the  health  effects 
data  base. 

Annua!  Standard 

In  reviewing  the  scientific  basis  for  an 
annual  standard.  EPA  finds  that  the 
evidence  showng  thj  most  serious 
health  effects  assouiuted  with  chronic 
NOj  exposures  (e.g..  emphysenratous- 
likc  altcratioiia  ui  tl^e  lung  and  increased 
susceptibility  to  infection)  comes  from 
ani.T.aI  stiiiies  conducted  at 
concentrations  w"l]  above  those 
P'  rmitted  in  l.Se  ambient  air  by  tro 
current  annual  standard.  The  major 
limitation  of  these  shidies  for  standard- 
setting  purposes  is  that  currently  there  is 
no  satisfactory  method  for 
q  j:in!itativc!y  extrap.  !ating  exposure- 
refiponse  results  from  these  animal 
studies  directly  to  humans  However, 
tlie  strijusness  of  these  effects  coupled 
v.ith  the  biological  similarities  between 
hum.qns  and  test  animals  suggests  that 
there  is  some  risk  to  human  healLh  from 
long  te.TH  exposure  to  elevated  NOj 
levels. 

Other  evidence  siiggestiog  health 
effects  related  to  I8wg-tenn.  low-level 
exposures,  such  as  the  community 
epidemiology  and  gas  stove  cojiununify 
studies,  provides  some  qualitative 
sjpport  for  concluding  that  there  is  a 
relationship  between  long-term  human 
exposure  to  near-ambient  levels  of  NOj 
and  adverse  health  effects.  However. 
varioas  linitHticns  in  these  studies  (e.g.. 
unreliable  or  insufficient  monitoring 
data  and  inadequate  treatment  of 
potential  confoundirrg  factors  such  as 
humidity  and  pollutants  other  than  NOt) 


preclude  derivation  of  quantitative  dose- 
response  relationships. 

Given  the  uncertainty  associated  with 
the  extrapolation  from  animal  to  man. 
the  seriousness  of  the  observed  effects, 
and  the  inability  to  determine  from  the 
available  data  an  effects  level  for 
humans,  EP.\  believes  it  would  be 
prudent  public  health  policy  to  maintain 
the  current  annual  star.da.-d  of  0.053 
ppm.  As  discussed  in  the  proposal 
notice.  EPA  is  also  concerned  th.it  any 
relaxation  of  the  currcrt  annubl 
standard  would  allow  a  rise  in  the 
frequency  and  severity  of  short-tpm 
ambient  NO»  concenL-ations.  The  results 
of  EPAs  analysis  of  short-term  ambient 
concentrations  in  areas  that  meet  the 
current  0.053  ppm  annual  standard  and 
alternative  amiual  standards  in  the 
range  0  05  to  0.08  ppm  are  discussed  in 
more  detail  in  McCurdy  and  Atherton 
(1983).  McCurdy  (1985).  and  proposal 
preamble  (49  FR  6873).  Despite  the  lack 
of  a  firm  relationship  between  various 
averaging  times,  it  was  observed  that 
where  the  annual  average  is  at  or  below 
the  current  0.053  ppm  standard,  days 
with  one-hour  concentrations  in  excess 
of  any  specified  level  (including  levels  in 
the  range  015  to  0.30  ppm]  tend  to  be 
fewer  in  number  than  at  locations  where 
the  current  annual  standard  is  exceeded. 

While  it  is  not  possible  currently  to 
quantify  the  margin  of  safety  provided 
by  the  existing  annual  standard,  two 
observations  are  relevant:  (1)  A  0.053 
ppm  standard  is  consistent  with 
CASAC's  recommendation  (Friedlander, 
1982:  Lippman.  1984)  to  set  the  annual 
stjndard  at  the  lower  end  of  the  range 
(0.05  to  0.08  ppm)  cited  m  the  OAQPS 
Staff  Pappr  to  ensure  an  adequate 
margin  of  safety  against  long-term 
effects  and  provide  seme  measure  of 
protection  agaList  possible  short  term 
health  effects,  and  (2)  a  0.053  ppm 
standard  would  keep  annual  NOi 
concentrations  considerably  below  the 
long-term  levels  for  which  serious 
chronic  effects  have  been  observed  in 
anim.'ls.  Maintaining  the  current  annual 
primary  standard  is  a  prodent  pubUc 
health  policy  choice  that  will  p.-event 
any  increased  chronic  health  risk  in 
large,  populated  urban  are.is  that  t;re 
now  attaining  the  standard. 
Consequently,  the  Administrator  hi's 
determined  that  retaining  the  current 
primary  annual  standard  of  0.053  ppm  is 
both  necessary  and  sufficiently  prudent 
to  protect  public  health  against  chronic 
effects  with  an  adequate  margin  of 
safety  and  provides  some  mca.sure  of 
protection  against  possible  short  term 
health  effects. 


Need  for  a  Short-Term  Standard 

As  stated  earlier  in  this  notice,  section 
109(c)  of  the  Clean  Air  Act  specifically 
reqrires  t.he  Administrator  to 
promulgate  a  primary  NOi  siandurd 
with  an  averat^ing  time  of  not  more  than 
3  hours  unless  he  or  she  finds  no 
significant  evidence  thai  such  a  short- 
term  standard  is  required  to  protect 
public  health.  In  conjunction  with  the 
review  of  the  annual  standard.  EPA  also 
has  carefully  examined  the  health 
effects  data  base  to  determine  whether 
a  separate  shoi1-term  standard  is 
required  to  protect  public  health.  As 
di'jcussed  ir.  more  detail  in  the  0.\QPS 
Staff  Paper  and  proposal  preamble, 
there  are  considerable  uncertainties 
about  whether  short-tejm  (less  than  3 
hours)  exnosures  to  NOj  at  levels 
observed  in  the  ambient  air  cause  any 
adverse  health  effects  in  humans.  Citing 
these  uncertainties.  EPA  did  not  propose 
to  set  a  separate  short-term  standard 
and  solicited  public  comment  on  the 
need,  if  any,  for  such  a  standard  (49  FR 
6r,66).  ET'A  also  requested  that  public 
ccnunenta  on  this  issue  identify  ary 
scientific  or  technical  evidence  that 
would  support  any  particular  standard 
level  and  other  relevant  elements  of  the 
standard,  such  as  averaging  time, 
number  of  cxceedances.  and  form  of  the 
standard. 

E?.'\  8  a.ssessment  of  the  health  effects 
evidence  relevant  to  any  decision  on  the 
need  for  a  separate  short-term  standard 
and  EPAs  review  of  scientific  studies 
that  have  become  available  since 
CAS.\C  closure  on  the  Criteria 
Document  and  OAQPS  Staff  Paper  have 
been  summarized  earlier  in  this  notice  in 
the  section.  Assessment  of  Health 
Effects  Evidence.  More  detailed 
in.'ormation  about  EPA's  assessment  of 
the  scientific  evidence  pertinent  to  the 
bhcrt-term  standard  issue  can  be  found 
in  the  Crit.°ria  Document.  OAQPS  Staff 
Paper,  and  ECAO's  review  of  recent 
studies  (OAQPS  78-9.  IV-B-1). 

Pubhc  comments  on  the  proposal 
generally  argued  for  or.e  of  the  following 
three  positions:  (1}  EPA  should  propose 
a  short-term  primary  standard,  (2)  EPA 
should  conclude  that  no  short-term 
standjrd  is  needed  at  this  tune,  or  (3) 
EPA  should  defer  its  decision  on 
whether  a  separate  short-term  standard 
is  needed  untd  results  ere  available 
from  a  multi-year  research  program 
focused  on  resolving  or  reducing  the 
uncertainties  surrounding  the  need  for  a 
short-term  standard.  EPA  staff 
discussed  these  three  options  and 
ECAO's  review  of  the  newer  scientific 
studies  with  the  CASAC  at  the  public 
meeting  held  on  July  l»-2n.  1984.  A 
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transcript  of  the  meeting  has  been 
placed  in  the  docket  (OAQPS  78-9). 

The  CASAC,  as  indicated  in  its 
October  18, 1984  letter  to  the 
Administrator  (Lippmann,  1984), 
concurred  with  the  EPA  staff  that  the 
available  information  was  insufficient  to 
provide  an  adequate  scientific  basis  for 
decisions  on  a  short-term  standard  level, 
averaging  time,  and  number  of 
allowable  exceedances  which  would  be 
required  to  propose  a  separate  short- 
term  standard.  At  the  same  time  the 
CASAC  stated  that  it  could  not  rule  out 
the  possibility  of  adverse  health  effects 
at  ambient  NO2  levels  given  the  large 
uncertainties  in  the  scientific  data  base. 
CASAC  concluded  that  either  of  the 
remaining  options,  which  would  not 
propose  to  set  a  short-term  standard  at 
this  time,  were  functionally  equivalent, 
i.e..  EPA  could  aggressively  pursue 
scientific  research  to  resolve  or  reduce 
the  uncertainties  about  health  effects 
related  to  short-term  NOj  exposures 
under  either  option  selected.  CASAC 
recommended  that  EPA  "reaffirm  the 
annual  standard  at  the  current  level" 
and  that  EPA  "defer  a  decision  on  the 
short-term  standard  while  pursuing  an 
aggressive  research  program  on  short- 
term  effects  of  NOj"  (Lippmann.  1984). 
Given  (1)  the  language  on  the  short- 
term  standard  in  the  Clean  Air  Act 
which  requires  the  Administrator  to 
establish  a  short-term  standard  unless 
he  or  she  finds  that  there  is  no 
significant  evidence  that  one  is  required 
to  protect  public  health  and  (2)  the  large 
scientific  uncertainties  remaining  about 
possible  short-term  effects  at  ambient 
NOj  levels,  the  Administrator  has 
concluded  that  it  would  be  prudent  to 
defer  a  decision  on  the  need  for  a  short- 
term  standard.  The  Agency  is  committed 
to  carrying  out  a  focused  research 
program  designed  to  resolve  or  reduce 
the  major  uncertainties  associated  with 
the  question  of  whether  short-term  NOi 
exposures  at  ambient  levels  adversely 
affect  public  health.  In  the  meantime, 
the  Administrator  believes  that 
continued  attainment  of  the  current 
0.053  ppm  annual  standard  will  provide 
some  measure  of  protection  against 
possible  short-term  health  effects. 

Welfare  Effects  and  the  Secondary 
Standard 

As  indicated  above,  section  109(b)  of 
the  Clean  Air  Act  mandates  the  setting 
of  secondary  NAAQS  to  protect  the 
public  welfare  from  any  known  or 
anticipated  adverse  effects  associated 
with  an  air  pollutant  in  the  ambient 
atmosphere.  A  variety  of  effects  on 
public  welfare  have  been  attributed  to 
NOi  and  NO,  compounds.  These  effects 
include  increased  rates  of  acidic 


deposition,  symptomatic  effects  in 
humans,  vegetation  effects,  materials 
damage,  and  visibility  impairment.  The 
OAQPS  Staff  Paper  (OAQPS  78-9,  II-A- 
7)  describes  in  detail  each  of  the  welfare 
effects  of  concern.  The  following 
discussion  summarizes  the  welfare- 
related  effects  discussed  in  the  OAQPS 
Staff  Paper,  and  CASAC's  comments 
relating  to  the  secondary  NOj  NAAQS. 

The  issue  of  acidic  deposition  was  not 
directly  assessed  in  the  OAQPS  Staff 
Paper  because  EPA  has  followed  the 
guidance  which  was  given  by  CASAC 
on  this  subject  at  it  public  meeting 
review  of  the  draft  document.  "Air 
Quality  Criteria  for  Particulate  Matter 
and  Sulfur  Oxides."  which  was  held  on 
August  20-22. 1980.  The  CASAC 
concluded  that  acidic  deposition  is  a 
topic  of  extreme  scientific  complexity 
because  of  the  difficulty  in  establishing 
firm  quantitative  relationships  between 
emissions  of  relevant  pollutants, 
formation  of  acidic  wet  and  dry 
deposition  products,  and  effects  on  the 
terrestrial  and  aquatic  ecosystems. 
Secondly,  acidic  deposition  involves,  at 
a  minimum  the  criteria  pollutants  of 
oxides  of  sulfur,  oxides  of  nitrogen,  and 
the  fine  particulate  fraction  of 
suspended  particulates.  Finally,  the 
Committee  felt  that  any  document  on 
this  subject  should  address  both  wet 
and  dry  deposition,  since  dry  deposition 
is  believed  to  account  for  a  least  one- 
half  of  the  total  acid  deposition  problem. 
For  these  reasons,  the  Committee  felt 
that  a  significantly  expanded  and 
separate  document  should  be  prepared 
prior  to  any  consideration  of  using 
NAAQS  as  a  regulatory  mechanism  for 
control  of  acidic  deposition.  CASAC 
suggested  that  a  discussion  of  acidic 
precipitation  be  included  in  the  criteria 
documents  for  both  NO,  and  particulate 
matter  and  sulfur  oxides,  but  that  plans 
also  be  made  for  the  development  of  a 
separate,  comprehensive  document  on 
acid  deposition.  In  response  to  these 
recommendations.  EPA  is  in  the  process 
of  developing  an  acidic  deposition 
document  that  will  provide  a  more 
comprehensive  treatment  of  this  subject. 

As  defined  in  section  302(h)  of  the 
Act,  welfare  effects  include  effects  on 
personal  comfort  and  will  being.  Mild 
symptomatic  effects  were  observed  in  1 
of  7  bronchitics  and  in  7  of  13  asthmatics 
during  or  after  exposure  to  0.5  ppm  NOj 
for  2  hours  in  the  Kerr  et  al.  (1979)  study. 
The  authors  indicate  that  the  symptoms 
were  mild  and  reversible  and  included 
slight  headache,  nasal  discharge, 
.dizziness,  chest  tightness  and  labored 
breathing  during  exercise.  In  EPA's 
judgment  these  mild  symptomatic 
effects  affect  personal  comfort  and  well 


being  and  could  be  considered  adverse 
welfare  effects  in  certain  situations. 
CASAC  generally  agreed  with  this 
judgment,  but  felt  that  because  short- 
term  peaks  associated  with  these  effects 
are  rarely  observed  in  areas  where  the 
current  annual  standard  of  0.053  ppm 
was  met,  the  current  annual  standard  is 
adequate  to  protect  against  these 
effects. 

Evidence  in  the  Criteria  Document 
and  information  provided  by  plant 
physiologist  (Heck.  1980;  Tingey.  1980a: 
Tingey.  1980b)  have  indicated  that 
visible  injury  to  vegetation  due  NOj 
alone  occurs  at  levels  which  are  above 
ambient  concentrations  generally 
occurring  within  the  U.S..  except  around 
a  few  point  sources.  Several  studies 
(Korth  et  al.,  1964;  Haagan-Smit  et  al. 
1952;  Heck.  1964;  Taylor  et  al..  1975; 
Thompson  et  al..  1970)  on  the  effects  of 
NOi  alone  on  vegetation  have  failed  to 
show  plant  injury  at  concentrations 
below  2  ppm  for  short-term  exposures. 
For  long-term  exposures,  such  as  a 
growing  season,  the  lowest 
concentration  reported  to  depress 
growth  is  approximately  0.25  ppm 
(Korth,  1964).  The  concentrations  which 
produced  injury  or  impaired  growth  in 
these  studies  are  higher  than  those 
which  would  be  expected  to  occur  in  the 
atmosphere  for  extended  periods  of  time 
in  areas  attaining  a  0.053  ppm  annual 
standard. 

In  regard  to  vegetation  from  NOj  in 
combination  with  other  pollutants,  plant 
responses  to  pollutant  mixtures  appear 
to  vary  with  concentration,  ratio(s)  of 
pollutants,  sequence  of  exposure,  and 
other  variables.  Studies  examining 
exposure  to  NOj  and  SOi  as  well  as  to 
Os  and  SOj  (MacDowell  and  Cole.  1971; 
Tingey.  1973)  have  showm  that  the 
synergistic  response  is  most  pronounced 
near  the  threshold  doses  of  the  gas 
combinations  tested  and  that,  as 
concentrations  increase  beyond  the 
threshold  doses,  the  synergistic 
response  diminishes,  often  becoming 
additive,  or  in  some  cases,  antagonistic. 
In  addition,  studies  by  Ashenden 
(Ashenden  and  Mansfield,  1978; 
Ashenden,  1979;  Ashenden  and 
Williams,  1980)  have  reported  growth 
and  yield  suppression  from  combined 
exposures  of  SO»  and  NOj.  Although  the 
limited  evidence  available  indicates  that 
low  levels  of  NO2  and  SO2  can  have  a 
synergistic  effect,  this  type  of  response 
is  extremely  variable  and  has  not  been 
sufficiently  documented.  CASAC 
concurred  with  EPA's  judgment  that  the 
data  do  not  suggest  significant  effects  of 
NO2  on  vegetation  at  or  below  current 
ambient  levels  and  that  an  annual 
standard  of  0.053  ppm  would  provide 
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sufTicient  protection  against  significant 
effects  on  vegetatioa 

In  regard  to  visibility  impairment  due 
to  N'Oi.  the  scientific  evidence  indicates 
that  light  scattering  by  particles  is 
grnerally  the  primary  cause  of  degraded 
visual  air  quality  and  that  aerosol 
optical  effects  alone  can  impart  a 
reddish  brown  color  to  a  haze  laypr. 
Thus  while  it  is  clear  that  both  part'cles 
and  NOi  contribute  to  brown  haze,  the 
CASAC  concurred  with  EPA's  judgment 
that  the  relationship  between  NO> 
concentrations  and  visibility  impairment 
has  not  been  sufficienlly  established 
ard  that  a  separate  secondary  standard 
to  protect  visibility  is  not  warranted  at 
this  time.  CASAC  confirmed  this 
judgment  at  its  public  meeting  held  on 

July  19-20.  igei. 

Finally  while  NOi  has  been 
qualitatively  associated  with  materials 
damage,  CASAC  concurred  with  EPA's 
judgment  that  the  available  data  do  not 
suggest  major  fffects  of  NO»  on 
mat*Tid!s  for  concentrations  at  or  below 
the  current  annual  standard  of  0.C53 
ppm. 

Based  on  an  evaluation  of 
symptomatic  effects,  vegetation  damage, 
visibility  impairment,  an  J  materi.ils 
damage,  and  the  levels  at  which  these 
effects  are  observed.  !t  is  EPA's 
judgment  that  the  current  arjiual 
standard  provides  adequate  protection 
against  both  long-  and  short-term 
weTa.'^  effects  and  that  there  is  no  need 
for  a  different  secondary  standard.  For 
these  reasons.  EPA  is  retaining  the 
secondary  standard  at  the  same  level  as 
the  primary  standard. 

Significant  Harm  Levels 

Section  303  of  »he  Clean  Air  Act 
authorizes  the  Administrator  to  take 
certain  e^'.f'rjjerry  actions  if  poili;tion 
levp'-.  .n  nn  area  constitute  "an 
immint^.it  '.rid  substijjtial  endangsrment 
to  the  health  of  persons."  EPA's 
regulations  governing  adoption  and 
submittal  of  SIP's  contain  a  provision  (40 
CFR  51.16)  that  requires  the  adoption  by 
States  of  contingency  plans  to  prevent 
ambient  pollutant  concentrations  from 
reaching  specified  significant  harm 
levels.  "The  existing  significant  harm 
levels  for  NOi  were  estabhshed  in  1971 
(36  FR  24002)  at  the  following  levels: 
2.00  ppm  [J75Q  jig/m^)— 1-hour  average 
0..'0  ppm  (937  ^g/m') — 24-hour  average 

On  the  basis  of  EP.A's  reassessment  of 
the  earlier  data  and  assessment  of  more 
recent  sciei.tific  evidence,  no 
modifications  Rre  being  made  to  the 
existing  signiiicant  harm  designations. 
EPA  has  assessed  the  medical  evidence 
on  exposure  to  higher  NOi 
concentrations  that  could  lead  to 


significant  harm.  This  assessment  can 
be  found  in  Chapter  15  of  the  Criteria 
Document.  Table  15-3  of  the  Criteria 
Document  indicates  the  types  and  levels 
of  effects  reported  for  exposure  to  high 
levels  of  .S'Oi. 

Regulatory  and  Environmental  Impacts 

R^^:!atory  Impact  A.iclys:s 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is  a 
"major '  regulation  for  which  a 
Regulatory  In-.pact  Analysis  (8IA)  is 
required  The  Agency  judged  the  NOi 
NAAQS  proposal  to  be  a  major  action, 
and.  thercfort,  prepared  a  draft  RIA 
based  on  information  developed  by 
several  EPA  co.ntractors  (Eneri^y  and 
Environmental  Analysis.  Inc..  1982  and 
Resources  for  the  Future.  1982).  The 
draft  RIA  was  made  available  to  the 
public  at  the  time  of  proposal.  EPA  has 
reviied  and  updated  the  RIA  based  on 
information  developed  by  an  FJ'A 
contractor  (CCA.  \'M4\.  The  final  RIA 
contains  estimates  of  the  projected  costs 
of  alternative  control  .strategies 
a.tsocioted  with  attainment  of 
alternative  annual  standards  and  the 
projfc  led  number  of  urban  areas 
exceeding  alternative  annual  standard 
levels.  The  final  RIA  is  available  from 
the  address  given  above  (see 
Availability  of  Related  Information 
secticn).  Neither  the  draft  nor  the  final 
RIA  or  the  contractor  reports  used  to 
develop  the  RIA  have  been  considered 
by  the  Ad.ministrator  in  deciding  to 
retain  the  existing  standards  for  NO2. 

The  draft  and  final  RIA's  and  the  draft 
Federal  Register  notice  were  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  under  Executive 
Order  12291.  Any  written  comments 
from  OMB  and  any  EPA  responses  to 
those  comments  have  been  placed  in  the 
pjbl'.o  docket  ['iJocA.t  No.  OAQPS  78-aj 
and  are  available  for  pubii."  inspection 
3:;J  copying  [ice  Addresses  section). 

Impact  on  S.TnIi  Entities 

The  Regulatory  Flexibility  Act 
requires  that  all  federal  agencies 
consider  the  impacts  of  final  regulations 
on  small  entities,  which  are  defined  to 
be  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions  (5  U.S.C.  601  et  seq).  EPA's 
analysis  pursuant  to  this  Act  is 
summarized  in  a  section  of  the  report. 
"Cost  and  Economic  Assessment  of 
Regulatoiy  Alternatives  for  .NOi 
NA.\QS'  (Energy  and  Env'.rcn.-r.ental 
Analysis.  Inc..  1982).  N.\AQS  for  NO,  by 
themselves  have  no  direct  impact  on 
small  entities;  however  they  force  each 
State  to  design  and  implement  control 
strategies  for  those  areas  rot  in 


attainment.  Three  possible  sources  of 
impacts  on  small  entities  include  (1)  the 
federal  motor  vehicle  control  program 
(FMVCP)  for  cars  and  trucks.  (2)  the 
inspection  and  maintLnancc  (I&M) 
program,  and  (3)  the  stationary  source 
control  program. 

FMVCP  requirements  fall  primarily  on 
automobile  manufactiirers,  none  of 
which  are  classified  ai  small  businesses. 
Additionally,  the  incremental  cost  of 
NO,  control,  which  is  passed  on  to 
purchasers  of  motor  vehicles — including 
small  entities — is  a  small  fraction  of  the 
purchase  price  and.  thus,  the  impact  to 
these  purchasers  should  be  negligible. 

An  I4M  program  for  NO,  control  may 
have  a  slight  negative  economic  impact 
on  small  entities,  but  it  may  also  have  a 
positive  economic  impact  on  other  small 
entities.  The  estimated  per  vehicle 
average  annual  cost  for  an  NO,  I&M 
program  is  expected  to  be  between  $3.15 
and  $11.06  depending  upon  the  type  of 
inspection  undertaken,  whether  or  not 
an  I  Ji.M  program  is  needed  for  other 
mobile  source  pollutants,  and  the 
starting  time  for  the  program. •These  cost 
figures  assume  an  I&M  failure  rate  of  30 
percent.  These  costs  should  not  impose 
a  significant  negative  economic  impact 
on  small  entities.  On  the  other  hand, 
some  small  entities,  such  as  gas  stations 
and  garages  will  be  repairing  failed 
vehicles  resulting  in  a  net  increase  in 
receipts  due  to  an  NO,  I&M  program.  In 
addition,  if  a  decentralized  I&M  program 
is  implemented  using  small  businesses 
to  inspect  motor  vehicles,  then  their  net 
receipts  will  also  increase  dui^to  receipt 
of  the  inspection  fee,  most  of  which  they 
retain  (The  remainder  goes  to  the 
governmental  unit  sponsoring  the  area- 
wide  I&.M  prognm.) 

Finally,  only  a  few  stationary  souices 
of  NO,  ennissicns  hypothetxally  need  to 
implement  controls  to  attain  an  annual 
NOi  standard.  These  sources,  or  entities, 
are  the  largest  facilities  within  their 
standard  industrial  class,  which  as  a 
class  generally  contains  only  "large 
eitities"  within  the  meaning  of  the 
Regulatory  Flexibility  Act. 

Based  on  the  analysis  summarized 
above,  EPA  concludes  that  no  small 
enl.iy  group  will  be  significantly 
negatively  affected  due  to  retention  of 
the  0.053  ppm  NOj  NA.\QS.  Therefore. 
pursuant  to  5  U.S.C.  605(b)  the 
Administrator  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Import  on  Reporting  Requirements 

This  final  rule  does  not  contain  any 
information  collection  requirements 
subject  to  OMB  review  under  the 
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Puperwork  Reduction  Act  of  1980.  5 
U.S.C.  3501  et  seq. 

Revisions  to  Part  50  Regulations 

In  retaining  the  annual  NOj  standards, 
EPA  has  made  some  minor  revisions  in 
the  Part  50  regulations  concerning  the 
NOi  standards.  These  include  (1) 
restating  the  NO*  primary  and 
secondary  standards  to  improve 
understanding  by  the  public,  (2) 
explicitly  adding  a  rounding  convention 
to  aid  in  the  interpretation  of  the 
standards  by  State  and  local  air 
pollution  control  agencies.  (3)  explicitly 
stating  that  annual  averages  will  be 
determined  on  a  calender  year  basis, 
and  (4)  explicitly  indicating  data 
completeness  requirements.  The  first 
two  changes  were  discussed  in  the 
proposal  notice  and  no  comments  were 
received  from  the  public.  The  last  two 
revisions,  stating  that  annual  averages 
will  be  determine^  on  a  calendar  year 
basis  and  explicitly  stating  the  75 
percent  data  completeness  requirement, 
are  simply  more  explicit  statements  of 
current  implementation  policy. 

Part  51  Regulations  and  SIP 
Development         I 

Part  D  of  the  Clean  Air  Act 
Amendments  of  1977  required  States  to 
submit  revisions  to  their  State 
implementation  plans  (SIP's)  by  January 
1, 1979,  which  provided  for  attainment  of 
the  ambient  air  qiiality  standards  that 
were  not  being  attained  as  of  the  date  of 
those  Amendments.  Currently,  there  are 
several  counties  in  one  major 
metropolitan  area  (Los  Angeles)  that  are 
classified  in  whole  or  part  as  being 
^  "nonattainment"  for  NOj.  Since  today's 
action  reaffirms  the  NO?  ambient 
standards  upon  which  the  1979  NO2 
SIP's  were  based,  this  action  will  not 
alter  any  requirements  of  those  Part  D 
SIP'S. 

Federal  Reference  Method 

The  measurement  principle  and 
calibration  procedure  applicable  to 
reference  methods  for  measuring 
ambient  NOj  concentrations  to 
determine  compliance  with  the 
standards  are  not  affected  by  this  final 
action.  The  measurement  principle  and 
the  calibration  procedure  are  set  forth  in 
Appendix  F  of  40  CFR  Part  50.  Reference 
methods — as  well  as  equivalent 
methods — for  monitoring  NOj  are 
designated  in  accordance  with  40  CFR 
Part  53.  A  list  of  all  methods  designated 
by  EPA  as  reference  or  equivalent 
methods  for  measuring  NOj  is  available 
from  any  EPA  Regional  Office,  or  from 
EPA,  Department  E  (MD-76).  Research 
Triangle  Park.  N.C.  27711. 


List  of  Subjects  in  40  CFR  Part  50 

Air  pollution  control.  Carbon 
monoxide.  Ozone,  Sulfur  oxides. 
Particulate  matter.  Nitrogen  dioxide, 
Lead. 

Dated:  June  6. 1985. 
Le«  M.  Thomas. 

Administrator. 
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PART  50— NATIONAL  PRIMARY  AND 
SECONDARY  AMBIENT  AIR  QUALITY 
STANDARDS 

Fcr  the  reasons  set  forth  in  the 
preamble,  EPA  amends  Title  40,  Chapter 
1.  Part  £0  of  the  Code  of  Federal 
Rpgti'.atiors  as  follows: 

1.  The  authoiity  for  Title  40  part  50  is 
revised  as  set  forth  below  and  the 
authorities  following  §§  50.9  and  50.12 
arc  removed. 

Authority:  Sec.  109  and  301(a),  Clean  Air 
Act.  as  amended  (42  U.S.C  7409,  7601(a)]. 

2.  Section  50,11  is  revised  to  read  as 

follows: 

§  SO,  11  National  primary  and  Mcondwy 
ambt'^rtt  air  quality  standards  for  nitrogen 
dioxide. 

(a)  The  level  of  the  national  primary 
ambient  air  quality  btandard  fur 
nitic^cn  dioxide  is  0.053  parts  per 
million  (100  micrograms  per  cubic 
meter],  sr'-.ual  arithmetic  mean 
concentration. 

(b)  The  level  of  national  seccndarj- 
ambipnt  air  quality  standard  for 
nitrogen  dioxide  i£  0.033  parts  per 
laiilion  (100  micrograms  per  cubic 
meter],  annual  arithmetic  mean 
concentration. 

[<.]  The  levels  of  the  standards  shall 
be  measured  by: 

(1]  A  reference  method  based  on 
Appc;ndix  F  and  designated  in 
accordance  with  Part  53  of  this  Ch  jpler, 
or 

(2J  An  equivalent  method  designated 
in  accordance  with  Part  53  of  this 
Chapter. 

(d]  The  standards  are  attained  when 
the  annual  arithmet'c  mean 
cinicentration  in  a  calendar  year  is  less 
than  or  equal  to  0.053  ppm,  rounded  to 
thf'-t  dtrci:nul  places  (fiactional  parts 
eyj.i'  lo  or  greater  than  O.fXMo  ppm.  must 
be  ;oi!.nii..'d  upj.  To  d  'monstrate 
fa-tainment,  an  annual  mean  must  be 
based  upon  hourly  data  that  are  at  least 
73  percent  complete  or  upon  data 
derived  from  manual  methods  that  are 
at  It-asl  75  percent  complete  for  the 
scheduled  sampling  days  in  each 
calendar  quarter. 

[FR  Doc.  85-14620  Filed  6-18-«;  8:45  am] 
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12  CFR 

201 

23394 

207 

24613 

217 

25413 

220 

24613 

221 

24613 

226 

25068 

563 

23395 

571 

25205 

Proposed 

332 

Rules: 

.23963.23964 

563 23432.  25250 

14  CFR 

39 23396,  23939,  24187, 

24188 

71 23270-23272.23971- 

23399.  23940.  23941,  24189, 
24505.25210 

73 23665.  24505 

75 25211 

95 23272 

97 25212 
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121 23941 

125 23941 

1 27 23941 

129 23941 

C5 23941 

Pro(!oa*d  RjMK 

Ch.  1 23433.  25252 

33 23434.  23435  23993, 

23994,  25253 
71 23312.  23714.  25254. 

25426. 25427 
73 24199 


Prapo*«d  RuIm: 

355 


.24207 


75 

15CFR 

20 

_ _...  23714 

23947 

30 

2340O 

50 

23403 

100 

23947 

370 

_    23404 

372 

23404 

373 

23666 

393 

1SCFR 

13 

.23284.23404.23405 
_..  23284.  234C6 

305 

23285 

PropoMd  Rules; 

Ch  II 25002 

13 23313-23316.  23437. 

23440,  24200-24206.  25255 
456 -    2399e 

17CFR 

1 

23666 

200 

210 

.23286,23287.23666 
25214 

229 

25214 

230 

2S214 

?:M  

23287 

?40     

25214 

249 

__    ...    25214 

250 

23287 

259 

M3B7 

270 24506,24762 

Propo— d  Rul— : 

1 -      24533 

210 „    ._„    25259 

229 „ _.._ 25259 

239 

. 25259 

240 

23443 

270 

24540 

23947 

249C6 

23669 

23669 

.24614,  24615 
..„ 23669 


18CFR 

4 ! 

141 

154 

270 

271 

273 „ _. 

410 25414 

PropoAM  Rule*: 

2 24130 

4 24779 

35 ....„ 23445,  24779 

1 54 24 1 30 

1 57 241 30 

161 24130 

271 „ 25264 

2S4 21130 

385 24779 

19CFR 

4 24616 

6 23292 

24 23292,  23947 


20CFR 

626 ™ 24506 

627 24506 

628 24506 

629 24506.  24764 

630 21506 

Propoced  Rules: 

404 25400 

416 25400 

21  CFR 

73 23406,  23348 

81 2J294 

178 23295-23297,  23948 

1 79 ?. 24 1 90 

310 25170 

314 23798 

440 24906 

448 24906 

522 23298,  24508,  25216 

540 24616 

558 23949.  245C9,  25217- 

25219 

561 23675 

Proposed  Rules: 

70 23815 

74 £3815 

82 2381 5 

201 „ 23815 

357 25156.  25162 

610 24542 

660 24542 

701 23815 

1301....„ 23451 

1305 23451 

1307 23451 


22  CFR 

307 

Propoeed  Rule*: 

502 


.23299 


.23453 


24  CFR 

20 24906 

215 24616 

232 2.5069 

235 25069 

236 24616 

813 24616 

888 23407 

leCO 25010 

25  CFR 

Proposed  Rules: 

31 24234 

61 25082 

26  CFR 

1 23407,  23676,  25070, 

25219 

301 23407,  25070 

602 23407.  23676,  25070. 

25219 

Propoeed  Rule*: 

301 23316 

27  CFR 

5 23410 

1Q_  __ ^     23680 

19.. 23410,  23680,  23949 

20 23680 

22 23680 

170 23680.  23949 


194 23949 

196 23680 

197 23949 

250 23949 

251 23949 

252 23410,  23J49 

28  CFR 

Proposed  Rules: 

2 24234-24236,  24782 

29  CFR 

1602 2':622 

1 962 24884 

2606 25221 

2610 23299 

2619 24914 

30  CFR 

914„.... 23634 

917 23686 

936.; 24509 

943 23299 

Proposed  Rules: 

67 23612 

250 245-16 

256 ™ 24546 

701 ...24880.24917 

736 24917 

740 „ 2^917 

746; „.  J:. 2491 7 

750 ^ : 24917 

772 ;. „,.; 2491 7 

773 24122 

816 ...7 24830 

817 _ 24860 

901 23996 

904 24782 

938 23715,  25265-25267 

948 „ 25428 

32  CFR 

199 23300 

706 23798.  23799 

719 23799 

725 24622 

1 903 23805 

33  CFR 

1 23688 

100 23301.  23302.  23805- 

23808.24191-24193. 

24764,  24765.  25070, 
25071 

110 24193 

117 23303-23305,  24194. 

24195.25072,25221 

15/ 24766 

155 23306.  23809,  24766 

166 24766 

Propossd  Rules: 

100 24783,  25091.  25092 

110 25268 

117 23316,  24238,  24239 

34  CFR 

373.; 25406 

Propossd  Rules: 

222 25024 

650 23390 

36  CFR 

7 24510 

212 23307 

281 23410 


37  CFR 

10 25073 

Propo«sd  Ruiss: 

202 24240 

38  CFR 

3 25415 

14 24  767 

21 24768 

36 24511 

Proposed  Rules: 

21 25430 


39  CFR 

Proposed  Rules: 

111 


.23317 


40  CFR 

30 24876 

33 24876 

50 25532 

52 23810,  24768,  25073 

25417 

60 24196,  24770 

61 24196 

65 24 1 96 

133 23382 

147 „ 23956 

180 23689-23692 

Proposed  RuIss: 

52 25093 

60 25095 

81 24784 

1 23 24784 

180 23716-23720 

202 ....:..... 25516 

205 „ 25516 

261 23721 .  24658 

271 24362 

712 25095 

403 25526 

41  CFR 

Ch.  101 23411 

101-8 23412 

101-47 25222 

Propossd  Rules: 

Ch.  201 24785 

101-35 23453 

101-36 23453 

101-37 _ 23453 


42  CFR 

435 

436 

.25079 
..25079 

440 

..25079 

441 

.25079 

447 

..  23307 

405 24356 

412 

.25178 
..24366 

43  CFR 

12 

. 25223 

PuMc  Land  Ordsr. 
6602 

..24772 

6607 

.23958 

Proposed  RuIss: 

Subtitle  A 

..23818 

2090 

.24124 

3430 

.  23997 

3450 

.23997 

44  CFR 

62 

.24772 
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111 


64 2-307,  25228,  25419 

67 24623 


45CFR 

301 

302 

303 

304 

1161 

Proposed  RuIm: 

205 

1614 


.23958 
.23958 
.23958 
.23958 
.25228 

.25269 
25270 


46CFR 

5 

7 ^5229 

PropoMd  RutM: 

12 23318 

160 25274 

552 23318 

47CFR 

2 25234 

15 24512,  25234 

73 23695-23697,  2451 5, 

24638-24647,  25241,  25421, 
25422 

74 23697 

78 23417,23710 

81 23422 

90 2371 1 ,  25234 

97 23423,  25241 

Proposed  RuIm: 

1 23999 

2 24548,  25274 

22...'. 25274 

43 24547 

73 23728-23738,24548, 

24659.  24786.  25430- 
25432 

74 25274 

80 23454 

81 23454 

83 23454 

90 24548,  25274 

97 24548 

48CFR  . 

Ch.  7 J  23711 

1 123604 

13 \  23604 

14 k  23604 

1 5 i  23604 

16 123604 

22 123604 

25 

31 

33 

44'nZZZZIZ"". 123604 

52 1.23604 

53 

522 

533 

552 24523.24772 

App.  B .^.24772 

Proposed  Rules: 

Ch.  18 25434 

3 1.23818 


23604 
23604 
23604 


23604 
24523 
24772 


49CFR 

173 |.  23811 

393 ;.  24549 

571 23426,23813 

572 25422 

584 _.  24550 

1057 i.24648 


1152 24649 

Proposed  Rules: 

531 23738 

584 2491 7 

1039 23741 

1241 25282 

50CFR 

17 23872,  24526,  24649 

26 23309 

611 23712 

663 24777 

655 23310 

674 25247 

Proposed  Rules: 

17 23458.  24001,  24241, 

2491 7,  25283,  25380,  25390 

20 23459 

23 24918 

32 23470,  24786 

642 24242.  24787 

649 24251 

669 24251 

LIST  OF  PUBLIC  LAWS 

Last  List  |une  18.  1985 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  t)ecome  Federal  laws. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents.  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

HJ.  Res.  25/Pub.  L.  99-51 
To- designate  the  week 
beginning  June  2,  1985,  as 
"National  Theatre  Week". 
(June  14,  1985.  99  Stat.  91) 
Price:  $1.00 

H.J.  Res.  64/Pub.  L  99-52 

Designating  Mother's  Day, 
May  12,  1985,  to  Father's 
Day,  June  16,  1985,  as 
"Family  Reunion  Month". 
(June  14,  1985;  99  Stat.  92) 
Price:  $1.00 

H  R.  873/Pub.  L.  99-53 
To  amend  title  5,  United 
States  Code,  to  provide  that 
employee  organizations  which 
a'-e  not  eligible  to  participate 
in  the  Federal  employees 
health  benefits  program  solely 
because  of  the  requirement 
that  applications  for  approval 
be  filed  before  January  1. 
1980,  may  apply  to  become 
so  eligible,  and  for  other 
purposes.  (June  17,  1985;  99 
Stat.  93)    Price:  SI. 00 
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1985 


UMI 
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VOL 
5  0 


/vZ,  J  xL^,.j^ 


Qt 


Public  Papers 
of  the 

Presidents 
oftiie 
United  States 

Annual  vulumus  ccmtaining  the  public  messaKf?!) 
and  slaiemenls.  news  conferencHS.  and  other 
aelerled  papers  released  by  the  White  House. 

Volumes  for  the  following  years  are  available: 


Herbert  Hoover 

1929 $19.00 

1930 „ $1 9  00 

1931 $20.00 

1932-33 $24.00 

PrucUmations  &  Executive 
Orders-Man.h    4.    1929    to 
March  4.  193J 
2  Volume  set $32.00 

Harry  Truman 

1*»5  Out  of  print 

'■'-'")  - Out  of  print 

■ $17.00 

■'■   $22.00 

1  <^ $18.00 

1*1) $19  00 

1951 $20.00 

in.52-53 $24.00 

Dwight  D.  Eisenhower 

1^*53  Out  of  print 

l')54 $23.00 

1955 $20.00 

19o6 $23.00 

1957 $20  00 

193« $20.00 

1959 $21.00 

1>»(!C-«1  Out  of  print 

John  Kennedy 

liini  Out  of  print 

1962  Out  of  print 

'  <  Out  of  print 

Lyndon  B.  Johnson 

1^63-64 

(Book  I) $21.00 

(Book  II)    Out  of  print 

1965 

(Book  I)    Out  of  print 

1965 

(Book  II) $18.00 

1966 

lB4)ok  I)    Out  of  print 

l'JP6 

(Bt«ok  II) $20.00 

1967 

(Book  I) $19.00 

1P67 

iBook  II)    Out  of  print 

1966-69 

(Book  I) $20.00 


1968 -«9 

(Book  II)  $19.00 

Richard  NLxon 

1969 $23.00 

1970  Out  of  print 

1971  Out  of  print 

1972 $24.00 

1973  Out  of  print 

1974 $18.00 

Gerald  R.  Ford 

1974 $19.00 

1975 

(Book  I) $22.00 

1975 

(Book  II)  $22.00 

1976-77 

(Book  I) $23.00 

1976-77 

(Bock  II)  $22.00 

1976-77 

(Book  III) $22.00 

limmy  Carter 

1977 

(Book  I) $23.00 

1977 

(Book  II) $22  00 

1978 

(Book  I] $24.00 

1978 

IBook  II)  $25.00 

1979 

(Book  1) $24.00 

1979 

(Book  11) $24.00 

1980-81 

(Book  I) $21.00 

1980-81 

(3ook  II) $22.00 

1980-61       ^ 

(Book  111) $24.00 

Ronald  Reagan 

1981 $25.00 

1982 

(Book  I) $19.00 

1982 

(Book  II) $25.00 

1983 

(Book  I) $31.00 


Published  by  the  Office  of  the  Federal  Register.  National 
Archives  and  Records  Administration 

Order  from  Superintendent  of  Documents.  U.S. 
Covemmenl  Printing  Office.  Washington.  D.C.  20402 


jrs 


es 


$19.00 

in 

$23.00 

Out  of  print 
Out  of  print 

$24.00 

Out  of  print 
$18  00 

rd 

$19.00 

$22.00 

$2200 

$23.00 

$22.00 

$2200 

r 

$23  00 

$2200 

$24.00 

$2500 

$24.00 

$24.00 

$21.00 

$22.00 

$24.00 

in 

$2500 

$19.00 

$25.00 

$31.00 

.  National 
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Briefings  on  How  To  Use  the  Federal  Register— 

For  information  on  briefings  in  Chicago,  IL,  New  York.  NY. 
and  Washington,  DC,  see  announcement  on  the  inside 
cover  of  this  issue. 


Selected  Subjects 


Air  Pollution  Control 

Environmental  Protection  Agency 

Aviation  Safety 

Federal  Aviation  Administration 

Endangered  and  Threatened  Species 

Fish  and  Wildlife  Service 

Government  Contracts 

.  Immigration  and  Naturalization  Service 

Government  Procurement 

Defense  Department 

General  Services  Administration 

National  Aeronautics  and  Space  Administration 

Juvenile  Delinquency 

Justice  Department 

Marine  Safety 

Coast  Guard 

Motor  Vehicles 

National  Highway  Traffic  Safety  Administration 

Occupational  Safety  and  Health 

Occupational  Safety  and  Health  Administration 

Pipeline  Safety 

Research  and  Special  Programs  Administration 

Prisoners 

Prisons  Bureau 

CONTINUED  INSIDE 
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FEDKK  \L  REGISTER  Published  diiilv.  .Mond.iy  thnni;:h  Fridiiy. 
hot' published  on  S.itiirdiiys.  Sunduys.  or  on  official  holidays). 
In   the  Office  of  the  Federal  Register.  .National  Ar(hives  and 
Records  Ad.Tiinistralion.  Washington.  DC  20408.  under  the 
FVderal  Register  Act  (49  Slat.  5()0.  as  amended:  44  L'.S  C.  Ch. 
15)  and  the  regulations  of  the  .^d!ni^i.stratlve  Committee  of  the 
Federal  Rc^jister  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  L'.S.  GovernmrnI  Printi:ig  Office. 
Wa.shington.  DC  20402. 


Selected  Subjects 


Radio 
Fcriurdl  Communications  Commission 

Reporting  and  Recordkeeping  Requirements 

Co;*;.!  tluard 

Trade  Practices 

Federal  Trade  Commission 


I  he  Federal  Register  provides  .;  uniform  system  for  making 
HV.iiiable  to  the  public  regulations  antl  legal  notices  issued  by 
Feiieral  agencies.  These  include  Presidential  proclamations  and 
Fxecutive  Orders  and  Federal  agency  documents  having  general 
iipplirability  and  legal  effect,  documents  required  to  be 
pubhsh^  by  act  of  Congress  and  other  Federal  agency 
i:;m  ;.:;.(rts  of  public  inter^'sl    Documents  are  on  file  for  public 
1:.- ."(•( '.on  in  the  Office  of  the  Feder.i!  Register  ths  day  before 
th>\v  are  published,  unless  earlier  filing  is  requested  by  the 
Ksiiing  agency. 

ill    Federal  Register  will  be  famished  by  mail  to  subscribers 
f>r  5.;iW.W  per  year,  or  S150.00  for  6  months,  pay.ibie  in 
ad-,  ince.  Ihe  charge  for  individual  copies  is  SI. 50  for  each 
i.ssue.  or  Si. 50  for  each  group  of  pages  us  actually  bound.  Remit 
(heck  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Caverr.menf  Prinlir.g  Office.  Washington.  DC 
20M^2. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  Ihe  Federal  Register. 

Qaest'ons  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFOR.Vl.ATIO.N  A.ND 
ASSISTA.NCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  This  Publication:  L'se  tlie  volume  number  and  the 

i:  !'.;(•  r.v.iyA':T.  Exaniple:  .50  FR   \Z.\A' 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR:  Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Ri-gulations. 

WHO:  The  Office  of  the  Federal  Register. 

WH.-\T:       Free  public  briefing:*  ( ipprDximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Regis'er  system  and  tlie  public's  role 
in  the  development  of  regulations, 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Fevliral  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  fin.iirg  ,ii(is  of  the 
F'R/CFR  system 

WHY:  To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations 
which  directly  affect  the::!.  There  will  be  no 
discussion  of  specific  agency  regulations. 


CHICAGO.  IL 

WHLN:  |uly  8  and  9;  at  9  a..Tl.  (identical  sefjsiiins) 

WHERE:  Room  1654.  Insurance  Exchange  Building. 

175  W.  [jickson  Blvd..  Chicago,  II,. 

RESERV,VnO.\S:   Call  the  Chicago  Federal  Information 
Center,  312J."i3-i:42. 


NEW  YORK.  NY 

^VHEX:  )uly  9  aad   11):  at  9  a.m,  (identical  ses.sions) 

WHIiRE;  2T  Conference  Room,  Second  Floor, 

Veterans  Administration  Building.  232 
Seventh  Avenue  (between  W.  24th  and  W. 
25th  Streets),  New  York.  NY. 

RESERVATIONS:   Call  Arlene  Shapiro  or  Steve  Colon.  New' 
York  Federal  Information  Center. 
212-204  4BK). 


WASHINGTON.  DC 


WHEN: 


September  (two  dates  lo  be  announced 
later). 
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25635 


25615 


Agriculture  Department 

See  Forest  Service;  Rural  Electrification 
Administration;  Soil  Conservation  Service. 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed 
consent  judgir.ents: 
lohn  Barth,  Inc..  ef  al. 

Arctic  Research  Commission 

NOTICES  ^ 

Meetings 


Defense  Mapping  Agency 

NOTtCES 

Senior  Executive  Service: 
25621         Performance  Review  Board;  membership 

Energy  Department 

See  Federal  Energy  Regulatory  Commission. 


Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc: 

Cazenovia  Creek.  West  Seneca,  Erie  County.  NY 


Army  Department 

See  also  Engineers  Corps. 

NOTICES 

Meetings: 

Science  Board  (2  documents) 

Coast  Guard 

RULES 

Regattas  and  marine  parades:  ' 

Budweiser  Western  State  Championships 

Bullhead  City  Boat  Drags 

lake  Hava.su  Water  Ski  Shows 
Reporting  and  recordkeeping  requirements 
PROPOSED  RULES 
Drawbridge  operations: 

Florida:  correction 
NOTICES  ^ 

Meetings: 

Houston/Galveston  Navigation  Safety  Advisory 

Committee 
Organization  and  functions: 

Merchant  Marine  Technical  Branches 

consolidation  and  Marine  Safety  Center 

establishment 

Commerce  Department 

See  International  Trade  Administration;  Minority 
Business  Development  Agency:  National  Oceanic 
and  Atmosp-lieric  Administration;  Patent  and 
Trademark  Office. 


Copyright  Royalty  Tribunal 

NOTICES 

Cable  royalty  fees: 
25620         Distribution  determinations:  correction 


Defense  Department 

See  also  Army  Department;  Defens^  Intelligence 
Agency;  Defense  Mapping  Agency;  Engineers 
Corps;  Navy  Department. 
RULES 

Federal  Acquisition  Regulation  (FAR): 
Competition  in  contracting  requirements:  interim 


25620 


25573 

25574 
25574 
25572 


25587 
25645 
25644 


25620 


25575 


25587 


25654 

25545, 
25546 
25547 
25548 


25579 
25582 
25584 

25579 


25645 
25646 

25587 


Environmental  Protection  Agency 

RULES 

Air  programs: 
Clean  Air  Act  requirements,  special  exemptions; 

Guam 
PROPOSED  RULES 

Pesticide  chemicals  in  or  on  raw  agricultural 
commodities;  tolerances  and  exemptions,  etc.: 

Aldrin  and  dieldrin:  correction 

Federal  Aviation  Administration 

RULES 

Air  carriers  certification  and  operations: 

X  ray  systems  use 
Airworthiness  directives: 

Boeing  (2  documents) 

Control  zones 

Standard  instrument  approach  procedures 

PROPOSED  RULES 

Airworthiness  directives: 

Beech 

Boeing 

British  Aerospace' 
Airworthiness  standards: 

Electronic  aircraft  engine  control  systems: 

comment  period  reopened 
NOTICES 
Advisory  circulars;  availability,  etc.: 

Turbine  engines;  initial  maintenance  inspection 

test  run 
Airport  noise  compatibility  program: 

Hartsfield  Atlanta  International  Airport,  GA 

Federal  Communications  Commission 

PROPOSED  RULES 

Frequency  allocations  and  radio  treaty  matters: 
UHF  television  band;  sharing  by  private  land 
mobile  radio  services 


25680 


Defense  Intelligence  Agency 

NOTICES 

Senior  Executive  Service: 
25621         Performance  Review  Committee;  membership 


Federal  Deposit  Insurance  Corporation 

NOTICES 
25649,    Meetings;  Sunshine  Act  (3  documents) 

25650 

Federal  Election  Commission 

NOTICES 
25650     Meetings;  Sunshine  Act 


/ 
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Federal  Emergency  Management  Agency 

NOTICES 

Radiological  emergency:  State  plans: 
25625         Wisconsin 
25624     Radiological  emergency  planning  and 

preparedness;  potassium  iodide  distribution  around 

nuclear  power  sites  for  use  as  a  thyroidal  blocking 

agent:  federal  policy 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hearings,  etc.: 

25622  Colorado  Interstate  Gas  Co. 

25623  Inland  Gas  Co.,  Inc.  (2  documents) 

25623  Shaffer,  Jack  A.  (2  documents) 

25624  Southern  Natural  Gas  Co. 
25624         Summer,  Virgil  C. 

25624         Valero  Interstate  Transmission  Co. 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
25646         Anchorage.  AK 

Federal  Home  Loan  Banic  Board 

NOTICES 
25650     Meetings;  Sunshine  Act 


Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

First  Railroad  &  Banking  Co.  of  Georgia  et  al. 

J.P.  Morgan  &  Co.  Inc. 

Peconic  Bancshares.  Inc..  et  al. 

Valley  Utah  Bancorporation 


25625 
25626 
25627 
25627 


25549 


25650 


25672 


25631 


25550 


25565 


25628 
25629 


25628 


Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 

Great  Lakes  Carbon  Corp.  el  al. 
NOTICES 

Meetings;  Sunshine  Act 
Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
American  alligator 

NOTICES 

Endangered  and  threatened  species  permit 

applications 

Food  and  Drug  Administration 

RULES 

Food  additives 

Adjuvants,  production  aids,  and  sanitizers;  1.3.3- 

tris(3.5-di-^ert-butyl-4-hydroxybenzyl)-s-triazine- 

2.4.6,(1//,  3/y.  5//)frione;  correction 
PROPOSED  RULES 
Color  additives: 

Abbreviated  names;  use  in  labeling  foods,  drugs, 

cosmetics  and  medical  devices:  correction 
NOTICES 
Meetings; 

Advisory  committees,  panels,  etc. 

Advisory  committees,  panels,  etc.;  agenda  item 

deletion 
Sunlamp  variance  approvals,  etc.: 

Eurotan  International  et  al.;  correction 


Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

25614  Santa  Fe  National  Forest,  NM 

General  Services  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
25680         Competition  in  contracting  requirements;  interim 

Health  and  Human  Services  Department 

Sen  Food  and  Drug  Administration:  National 
Institutes  of  Health. 

Immigration  and  Naturalization  Service 

RULES 

Transportation  line  contracts: 
25545         Continental/Air  Micronesia 

Indian  Affairs  Bureau 

NOTICES 

Iiidgment  funds:  plans  for  use  and  distribution: 
25631         Pala  Band  of  Mission  Indians 

Interior  Department 

See  Fish  and  Wildlife  Service;  Indian  Affairs 
Bure:ui;  Land  Management  Bureau;  Minerals 
Management  Service:  National  Park  Service. 

International  Trade  Administration 

NOTICES 

Countervailing  duties: 

25615  Carbon  steel  wire  rod  from  South  Africa 


Interstate  Commerce  Commission 

PROPOSED  RULES 
Practice  and  procedure; 

Intramodal  rail  competition;  extension  of  time 
NOTICES 
Rail  carriers: 

Product  and  geographic  competition;  guidelines; 

inquiry:  extension  of  time 
Railroad  operation,  acquisition,  construction,  etc.: 

lim  Walter  Corp. 

Plymouth  Short  Line.  Ltd. 


25613 


25635 


25634 
25634 


25550 


25632 


25632 


25632 


Justice  Department 

See  also  Antitrust  Division;  Immigration  and 
Naturalization  Service;  Prisons  Bureau. 
RULES 

juvenile  justice  and  delinquency  prevention: 
Formula  grants  to  States 

Labor  Department 

Se-e  Occupational  Safety  and  Health 
Administration. 

Land  Management  Bureau 

NOTICES 

Oil  and  gas  leases: 

New  Mexico 
Survey  plat  filings: 

Colorado 
Withdrawal  and  reservation  of  lands: 

New  Mexico 


I 

I 
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V 


s:  interim 


25612 
256C3 


Minerals  Management  Service 

PROPOSED  RULES 
25585     Solid  minerals;  information  collection  for  royalty 

accounts  and  audits 

NOTICES 

Outer  Continental  Shelf;  development  operations 

coordination: 
25633         ARCO  Oil  &  Gas  Co. 
25633         Saturn  Ener^/  Co. 
25633         Union  Oil  Co.  of  California 

Minority  Business  Development  Agency 

NOTICES 

Financial  assistance  application  announcements: 

25616  Connecticut 

25617  New  Jersey 
25617         New  York 

National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
25680         Competition  in  contracting  requirement.s:  interim 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 

Passenger  car  brake  system,  etc.:  correction 
Motor  vehicle  theft  prevention  standard: 

Covered  vehicles;  selection  procedures 

National  Institutes  of  Health 

NOTICES 

Meetings: 
General  Research  Support  Review  Committee 
National  Cancer  Institute  (3  documents) 
National  Heart.  Lung,  and  Blood  Institute 
National  Institute  of  Dental  Research 
National  Inititute  of  Environmental  Health 
Sciences      j 

National  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Meetings: 

North  Pacific  Fishery  Management  Council 
Pacific  Fishery  Management  Council 

National  Park  Service 

NOTICES 

Agency  information  collection  activities  under 
OMB  review  (2  documents) 

Navy  Department 

NOTICES  1 

Meetings:       | 

Naval  Research  Advisory  Committee  (2 

documents) 

Occupational  Safety  and  Health  Administration 

RULES 

State  plans:  development,  enforcement,  etc.: 
Arizona 

Patent  and  Trademark  Office 

NOTICES 

Mask  works;  interim  protection  for  nationals, 
domiciliaries  and  sovereign  authorities: 
Sweden 


Postal  Rate  Commission 

NOTICES 

Post  office  closings:  petitions  for  appeal: 
25638         E.ist  Nicolius.  CA 


Prisons  Bureau 

RULES 

Inmate  control,  custody,  care,  etc.: 

Adult  basic  education  program 

Discipline  and  special  housing  units,  search  of 

control  unit  inmates:  interim 
PRCrOSED  RULES 
Inmate  control,  custody,  care,  etc.: 

Discipline  and  special  housing  units;  smoking/ 

nonsmoking  areas,  etc. 
NOTICES 
Environmental  statements;  availability,  etc.: 

Federal  Correctional  Facility,  Municipal  Airport, 

Marianna,  |ackson  County,  FL 


25662 
25660 


25664 


25637 


25602 


Research  and  Special  Programs  Administration 

PROPOSED  RULES 

Pipeline  safety: 

Hazardous  liquids  transportation;  intrastate 
pipelines  regulation;  reconsideration  petitions 


25630 
25629 
25630 
25631 
25630 


25618 
25618 


25634 


Rural  Electrification  Administration 

NOTICES 

Environmental  statements;  availability,  etc. 
25614         Central  Electric  Power  Cooperative.  Inc. 


Securities  and  Exchange  Commission 

NOTICES 
Applications,  etc.: 

Thrift  Mortgage  Acceptance  Corp. 
Intermarket  trading  system;  summary  effectiveness 
amendment 

Meetings;  Sun.shine  Act 
Self-regulatory  organizations;  proposed  rule 
changes: 

Chicago  Board  Options  Exchange,  Inc.  (2 

documents) 


25638 
25640 

25651 


25640, 
25641 


25622 


25642 

25642 

25642 
25642 


Small  Business  Administration 

NOTICES 

Committees:  establishment,  renewals,  termmattons. 

etc.: 

Size  Policy  Board;  composition  change 
Disaster  loan  areas: 

Puerto  Rico 
Meetings;  regional  advisory  councils: 

California 

Texas    . 


25561 

i 

25618 


Soil  Conservation  Service 

NOTICES 

Watershed  projects;  deauthorization  of  funds; 
25615         Fish  Bayou  Watershed,  AR 

State  Department 

NOTICES 
25642     Cooperative  research  awards,  U.S.  and  Spain; 
applied  science  and  technology 


VI 
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Transportation  Department 

See  Coast  Uuard;  Federal  Aviation  Administration: 
Federal  lii>>hvv\fy  Administration:  National 
Hijjhway  Traffic  Safety  Administration:  Research 
ar.d  Special  Programs  Admmistration. 

Treasury  Department 

NOTICES 

25S47     .Agency  infurmation  collection  activities  under 
0.\!D  review  (2  documer.t.s) 

United  States  Information  Agency 

NOTICES 

Oants:  availability,  etc.; 
25648         Rural  and  urban  drjj?  abuse:  comparative 
N'jtiO!^;:!  and  ;:i)mrr;ur.jly  approaches 


CFR  PARTJ 

A  cumulative 
ttie  Reader  f 


Separate  Parts  in  Ttiis  Issue 

Part  II 
25654     Department  of  Transportation,  Federal  Aviation 

Adminis'ration 

Part  III 
25663     Department  of  fustice.  Bureau  of  Prisons 

Part  IV 
25672     Department  of  the  Interior.  Fish  and  Wildlife 
Service 

Part  V 

25S80     Department  of  Defense.  General  Services 

Administration,  National  Aeronautics  and  Space 
Administration 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  .Aids  section  at  the  end  of  this  issue. 
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A  cumulative  list  of  the  parts  affected  tfiis  month  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Federal  Regisier 

Vol.  50.  No.  119 
Thursday,  June  20,  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
put>lished  under  50  titles  pursuant  to  44 
use.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  tfie  Superintendent  of  Documents. 
Prices  of  new  booKs  are  listed  in  the 
first   FEDERAL  REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  JUSTICE 


Immigration  and  Naturalization 
Service 


8  CFR  Part  238 


Contracts  With  Transportation  Lines; 
Addition  of  Continental/ Air  Micronesia 

agency:  Inunigration  and  Naturalization 
Service,  Justice, 

action:  Final  rule^ 

summary:  This  rule  adds  Continental/ 
Air  Micronesia  to  the  list  of  carriers 
which  have  entered  into  agreements 
with  the  Service  to  guarantee  the 
passage  through  the  United  States  in 
immediate  and  continuous  transit  of 
aliens  destined  to  foreign  countries. 
EFFECTIVE  DATE:  April  25,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Loretta  J,  Shogren,  Director.  Policy 
Directives  and  Instructions,  Immigration 
and  Naturalization  Service.  425  I  Street, 
NW.,  Washington,  DC  20536.  Telephone: 
(202)  633-3048. 


SUPPLEMENTARY  INFORMATION:  The 

Commissioner  of  Immigration  and 
Naturalization  entered  into  an 
agreement  with  Continental/Air 
Micronesia  on  April  25. 1985.  to 
guarantee  passage  through  the  United 
States  in  immediate  and  continuous 
transit  of  aliens  destined  to  foreign 
countries. 

The  agreement  provides  for  the 
waiver  of  certain  documentary 
requirements  and  facilitates  the  air 
travel  of  passengers  on  international 
flights  while  passing  through  the  United 
States. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  the  amendment  merely  maices 


an  editorial  change  to  the  listing  of 
transportation  lines. 

In  accordance  with  5  U.S.C.  605(b).  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  the  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  order  constitutes  a  notice  to  the 
public  under  5  U.S.C.  552and  is  not  a 
rule  within  the  definitidnoTsfeqtion  1(a) 
of  E.0. 12291.  \ 

List  of  Subjects  in  8  CFR  Part  238 

Airlines.  Aliens,  Government 
contracts.  Travel,  Travel  restriction. 

Accordingly.  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  238— CONTRACTS  WITH 
TRANSPORTATION  LINES 

1.  The  authority  citation  for  Part  238 
continues  to  read  as  follows: 

Authority:  Sees.  103  and  236  of  the 
Immigration  and  Nationality  Act  as  amended 
(8  U.S.C.  1103  and  1228). 

§239.3    [Amended! 

In  §  238.3  Aliens  in  immediate  and 
continuous  transit,  the  listing  of 
transportation  lines  in  paragraph  (b) 
Signatory  lines  is  amended  by:  Adding 
in  alphabetical  sequence,  Continental/ 
Air  Micronesia. 
***** 

Dated:  June  13. 1985. 
Marvin ).  GilMon, 

Acting  Associate  Commissioner, 
Examinations.  Immigration  and 
Naturalization  Service. 
[FR  Doc.  85-14860  Filed  6-19-85;  8:45  am) 

BILUNQ  CODE  4410-1(>-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  85-NM-08-AD;  Amdt  39-5084] 

Airworttiiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  which 
requires  inspection  for  cracks  in  the 
area  of  the  inboard  elevator  control 


rods,  inboard  elevator  Power  Control 
Package  (PCP)  input  rods,  and  elevator 
aft  quandrant  tube  on  all  Model  747 
series  airplanes.  This  action  is  prompted 
by  the  recent  finding  of  12  cracked  rods. 
An  undetected  crack  could  result  in  loss 
of  redundancy  in  the  elevator  control. 
EFFECTIVE  DATE:  July  28, 1985. 
ADDRESSES:  The  service  bulletin 
specified  in  this  AD  may  be  obtained 
upon  request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707. 
Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  9010  East  Marginal  Way 
South.  Seattle.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Owen  E.  Schrader.  Aerospace 
Engineer.  Airframe  Branch,  ANM-120S; 
telephone  (206)  431-2923.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South.  C- 
68966.  Seattle,  Washington  98168. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  to  require 
inspection  for  and  subsequent  repair  of 
cracked  structure  was  published  in  the 
Federal  Register  on  March  1, 1985  (50  FR 
8338).  The  comment  period  for  the 
proposal  closed  on  April  22. 1985. 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  all 
comments  received.  Comments  were 
received  from  the  Air  Transport 
Association  (ATA)  of  America  which 
requested  that  the  repetitive  inspection 
interval  be  increased  from  15  to  24 
months.  The  ATA  based  this  request  on 
the  negative  findings  by  Northwest 
Airlines.  TWA  and  CP  Air  after 
conducting  this  type  of  inspection.  This 
would  allow  accomplishment  of  the 
inspections  within  normal  carrier 
maintenance  schedules.  The  ATA 
further  commented  that  no  one  has 
advised  them  of  any  discrepancies  and 
they  consider  cracking  of  the  subject 
rods  to  be  isolated  occurrences.  The 
FAA  does  iA)t  concur.  There  have  been 
four  operators  that  have  found  cracking 
and  one,  American  Airlines,  found  four 
cracked  rods  on  three  airplanes.  This 
indicates  that  the  occurrences  are  not 
isolated.  Also,  since  the  cracking  is 
caused  by  corrosion  and  is  time 
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dependent,  the  15  months  interval  is 
considered  appropriate  and  takes  into 
account  operators  scheduled  inspection 
periods. 

Another  commenter  recommended 
that  the  inspection  interval  be  specified 
in  terms  of  airplane  flight  hours  and  not 
by  calendar  time.  It  was  assumed  that 
crack  initiation  is  caused  by -fatigue.  The 
F.^A  does  not  concur  with  the  use  of 
airplane  flight  hours  as  a  basis  for 
inspection  intervals  since  the  cracks  are 
initiated  by  corrosion,  and  corrosion  is 
calendar  time  dependent. 

The  manufacturer  commented  thHt 
terminating  action  should  be  the 
replacement  of  the  inboard  elevator 
control  rods,  inboard  Power  Control 
Package  (PCP)  input  rods,  and  elevator 
aft  quandrant  tube  with  new  improved 
production  parts  in  accordance  with 
Boeing  Production  Revision  Record 
(PRR)  80331.  The  FAA  concurs  and 
paragraph  A.  of  the  AD  has  been  revised 
accordingly. 

It  is  estimated  that  160  airplanes  of 
U.S.  operators  will  be  affected  by  this 
AD.  that  it  will  take  approximately  5 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  is  estimated  to  be 
$32,000. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
noted  above.  For  the  reasons  discussed 
above,  the  FAA  has  determined  that  this 
regulation  is  not  considered  to  be  major 
under  Executive  Order  12291  or 
significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  it  is  further 
certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  because  few.  if  any,  Model  747 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autiiority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 


January  12, 1963):  14  CFR  11.89:  and  49  CFR 
147, 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  747  series  airpldnes 
certificated  in  any  category  that  have  not 
incorporated  Boeing  Production  Revision 
Record  (PRR)  80331.  or  an  FAA  approved 
equivalent.  To  prevent  failure  of  the 
inboard  elevator  control  rods,  inboard 
elevator  Power  Control  Package  (PCP) 
input  rods,  and  the  aft  quadrant  tube, 
accomplish  the  following,  unle.is  already 
accomplished: 

A.  Within  6  months  after  the  effective  date 
of  this  AD  or  prior  to  the  accumulation  of  6 
years  after  the  date  of  manufacture,  as  shown 
on  the  airplane  identification  plate, 
whichever  occurs  later,  and  thereafter  at 
internals  not  to  exceed  15  months,  visually 
inspect  the  inboard  elevator  control  rods, 
PCP  input  rods,  and  aft  quadrant  tube 
assembly  for  cracks  or  corrosion,  in 
accordance  with  Boeing  Service  Bulletin  747- 
27.A2253  dated  October  19, 1984,  or  later 
FAA-approved  revisions.  Cracked  or 
corroded  parts  are  to  be  replaced  with 
airworthy  parts  prior  to  further  (light,  and 
inspections  are  to  be  continued  as  noted 
above.  Replacing  the  above  parts  with  new 
improved  production  parts  in  accordance 
wi'h  Boeing  Production  Revision  Record 
(PRR)  80331.  or  an  FAA  approved  equivalent, 
constitutes  terminating  action  for  the 
required  repetitive  inspections. 

B.  Alttmate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  $}  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  to  operate 
airplanes  to  a  base  for  inspection  and/or 
modificLition  required  by  this  AD. 

D.  On  request  by  the  operator,  an  FAA 
Principal  Maintenance  Inspector,  subject  to 
prior  approval  of  the  Manager.  Seattle 
Aircraft  Certification  Office.  FAA,  Northwest 
Mountain  Region,  may  adjust  the  inspection 
times  in  this  AD.  if  the  request  contains 
substantiiitir.g  data  to  justify  the  adjustment 
period. 

All  persons  affected  by  this  directive 
who  have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  the  Boeing 
Commercial  Airplane  Company,  P.O. 
Box  3707.  Seattle,  Washington  98124. 
These  documents  also  may  be  examined 
at  FAA,  Northwest  Mountain  Region. 
17900  Pacific  Highway  South,  Seattle, 
Washington,  or  9010  East  Marginal  Way 
South,  Seattle.  Washington. 

This  Amendment  becomes  effective  July  28. 
1985. 

Issued  in  Seattle.  Washington,  on  June  13, 
1985. 

Leroy  A.  Keith, 

Acting  Director.  Northwest  Mountain  Region 
[FR  Doc.  85-14787  Filed  fr-19-85:  8:45  am) 

SILLINQ  COM  MIO-tJ-H 


14  CFR  Part  39 

(Docket  No.  B5-NM-19-AD;  Amdt.  39-5085] 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adds  a  new 
airworthiness  directive  that  requires  the 
modification  of  wiring  for  the  aft 
equipment/lavatory /galley  ventilation 
fans  and  the  air  conditioning  pack  flow 
control  on  certain  Boeing  Model  767 
airplanes.  This  action  is  necessary 
because,  in  the  event  of  a  fire  in  the  aft 
cargo  compartment,  the  airplane 
systems  as  presently  configured  allow 
the  fire  extinguishing  agent 
concentration  to  drop  to  a  level  which 
may  not  prevent  a  smoldering  fire  from 
rekindling. 

EFFECTIVE  DATE:  July  28.  1985. 

Compliance:  Required  within  the  next 
90  days  after  the  effective  date  of  this 
AD.  unless  already  accomplished. 

ADDRESSES:  The  applicable  Service 
Bulletin  may  be  obtained  from  the 
Boeing  Commercial  Airplane  Company. 
P.O.  Box  3707.  Seattle.  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  179C0  Pacific  Highway 
South,  Seattle.  Washington,  or  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  McCracken,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch.  ANM-130S.  Seattle  Aircraft 
Certification  Office;  telephone  (206)  431- 
2947.  Mailing  address:  FAA.  Seattle 
Aircraft  Certification  Office.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-88968.  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
the  modification  of  wiring  for  the  aft 
equipment/lavatory /galley  ventilation 
fans  and  the  air  conditioning  peck  flow 
control  on  certain  Boeing  Model  7*37 
airplanes  was  published  in  the  Federal 
Register  on  March  19, 1985  (50  TO 
10976).  This  action  is  necessary  to 
prevent  degradation  of  the  fire 
protection  capability  in  the  aft  cargo 
compartment. 

The  comment  period  for  the  NPRM, 
which  ended  May  5, 1985,  afforded 
interested  persons  an  opportunity  to 
participate  in  the  making  of  this 
amendment.  The  Air  Transport 
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Association  (ATA)  of  America,       * 
representing  operators  of  Boeing  Model 
767  airplanes,  noted  that  the  wire  called 
out  in  the  service  bulletin  (BMS  13-48  24 
AWG)  is  available  with  a  60-day  lead 
time,  and  requested  that  the  proposed 
compliance  period  be  changed  from  90 
days  to  1  year.  An  inquiry  with  Boeing 
established  that  the  18  inch  length-per- 
airplane  piece  of  wire  is  available  from 
Boeing  with  no  delay;  therefoie,  the 
compliance  period  proposed  remains  90 
days.  Another  commenter  noted  that 
cargo  compartment  fire  protection 
duration  is  especially  important  during 
extended  range  operation.  The  FAA  has 
determined  that  compliance  with  the 
provisions  of  this  AD  as  proposed  will 
assure  correction  of  the  unsafe 
conditions  for  all  Boeing  Model  767 
airplanes. 

The  m.anufacturer  has  issued  Revision 
1  to  the  referenced  service  bulletin 
which  clarifies  the  functional  test.  Since 
this  does  not  increase  the  burden  upon 
operators  it  has  been  incorporated  in  the 
final  rule. 

One  comment  was  received  after  the 
close  of  Ihe  comment  period  and  was 
considered  as  it  did  not  add  expense  or 
cause  a  delay  in  the  release  of  the  final 
rule.  The  commenter  suggested  changes 
to  the  "Discussion"  section  of  the  NPRM 
which  were  editorial  in  nature.  While 
the  comments  were  valid  and  useful, 
that  portion  of  the  NPRM  does  not 
appear  in  the  final  rule.  Therefore,  these 
changes  are  not  incorporated. 

It  is  estimated  that  fifty-four  airplanes 
of  U.S.  registry  are  affected  by  this  AD. 
that  it  will  take  approximately  eight 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  fo  U.S.  operators  is 
estimated  to  be  $17,280. 

After  a  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
noted  above. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979):  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  few.  if  any, 
Boeing  Model  767  Series  airplanes  are 
operated  by  sm.all  entities.  A  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 


List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  14  CFR  11.89:  and  49  CFR 
1.47. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Boeing  Model  767  series 
airplanes  certificated  in  all  categories,  as 
enumerated  in  Boeing  Service  Bulletin 
No.  767-21-0041,  Revision  1,  dated 
February  15, 1985.  To  assure  the 
effectiveness  of  the  cargo  compartment 
fire  protection  system,  accomplish  the 
following,  unless  already  accomplished. 

A.  Within  90  days  after  the  effective  date 
of  this  AD,  revise  the  wiring  and  test  the 
operation  of  the  aft  equipment/lavatory/ 
galley  ventilation  fans  and  the  left  and  right 
air  conditioning  pack  flow  controls  in 
accordance  with  Boeing  Service  Bulletin  767- 
21-0041.  Revision  1,  dated  February  15, 1985, 
or  later  FAA  approved  revision. 

B.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office.  FAA.  Northwest 
Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
above  specified  service  bulletin  from  the 
manufacturer  may  obtain  copies  upon 
request  from  the  Boeing  Commercial 
Airplane  Company.  P.O.  Box  3707. 
Seattle.  WA  98124.  It  may  be  examined 
at  the  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South. 
Seattle.  Washington,  or  9010  East 
Marginal  Way  South,  Seattle. 
Washington. 

This  Amendment  becomes  effective  June 
28, 1985. 

Issued  in  Seattle.  Washington,  on  July  13, 
1985. 

Leroy  A.  Keith, 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc.  85-14876  Filed  6-1,9-85;  8:45  amj 

MLLUM  COOe  4»tO-1»-M 


14  CFR  Part  71 

(Airspace  Docket  No.  M-ANE-261 

Control  Zone;  Lebanon,  NH 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Suspension  of  efTective  date. 


SUMMARY:  This  action  suspends  the 
effective  date  of  Federal  Register 
Document  85-11458  published  on  May 
13, 1985,  (50  FR  IS^X)  that  amended  the 
Lebanon,  New  Hampshire  Control  Zone 
by  adding  an  extension  from  the  5  mile 
radius  to  9.5  miles  northwest  of  the  DV 
LOM.  Due  to  a  delay  in  installation  of 
the  DV  LOM.  the  effective  date  of  this 
rule,  presently  July  2, 1985.  is  suspended 
until  further  notice  pending  equipment 
certification. 
EFFECTIVE  DATE:  0901  G.m.t..  July  2.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  E.  Matthews,  Manager, 
Operations,  Procedures  and  Airspace 
Branch.  ANE-530,  Federal  Aviation 
Administration,  Air  Traffic  Division.  12 
New  England  Executive  Park. 
Burlington.  Massachusetts  01803. 
Telephone  (617)  273-7139. 

SUPPLEMENTARY  INFORMATION: 
History 

Federal  Register  Document  85-11458 
was  published  on  May  13, 1985,  (50  FR 
19909)  that  amended  the  Lebanon.  New 
Hampshire  Control  Zone  by  adding  an 
extension  from  the  5  mile  radius  to  915 
miles  northeast  of  the  DV  LOM.  Due  to  a 
delay  in  installation  of  the  DV  LOM,  the 
effective  date  of  this  rule  is  suspended 
until  further  notice  pending  equipment 
certification. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore:  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety,  Transition  areas. 
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Adoption  of  the  Suspension 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Register 
Document  85-11458,  as  published  in  the 
Federal  Register  on  May  13. 1985  (50  FR 
19909)  is  suspended  until  further  notice. 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983):  (14 
CFR  11.69]  49  CFR  1.47. 

Issued  in  Burlington.  Massachusetts,  on 
)une  5.  1985. 

Rotwrt  E  Whittington. 

Director.  S'ew  England  Region. 

(FR  t)oc.  85-14791  Filed  6-19-85;  8;45  am] 

BIUJMG  COOC  4*I»-13-M 


14  CFR  Part  97 

[Docket  No.  24685;  Amdt  No.  1297] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGEilcv:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKWt  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  P.ight  rules 
at  the  affected  airports. 
dates:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference  approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980.  and  reapproved 
as  of  January  1. 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue  SW.. 
Washmgfon.  D.C.  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located:  or 


3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  ¥A!A  Public  Inquiry  Center  (APA- 
430).  FAA  Headquarters  Building.  800 
Independence  Avenue  SW.. 
Washington.  D.C.  20591:  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington.  DC.  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donal  K.  Funai.  Flight  Procedures 
Standards  Branch  (AFO-230).  Air 
Transportation  Division.  Office  of  Flight 
Operations.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington.  DC.  20591; 
telephone  (202)  42tt-8277. 
SUPPt^MENTARV  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new.  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  Part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 


dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs.  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs.  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary',  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  standard  instrument. 
Aviation  safety. 

Issued  in  Washington.  D.C.  on  ]une  14. 
1985 

John  S.  Kern. 

Acting  Director  of  Flight  Opera  tionx. 

Adoption  of  the  Amendment 
PART  97— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 


Auttiority: ' 

1510;  49  U.S.C 
(anunry  12. 15 
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Instrument  Approach  PPocrdures. 
effective  at  0901  G.ni  t.  on  the  dates 
specified,  as  follows: 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  i:M8.  1354(a).  1421.  and 
1510:  49  U.S.C.  106(g)  (revised.  Pub.  L.  97-449. 
January  12. 1983;  and  14  CFR  11.49(h)(2]). 

2.  By  Amending  §  97.23  VOR,  VOR/ 
UME,  VOR  or  TACAN.  and  VOR/DME 
nr  TACAN  SlAPs  identified  as  follows: 

•   •   •  Effective  Auguat  }.  imCy 
Savoonga,  AK— Savoonjja,  VOR  Rwy  23. 

OriR. 
Savoonga,  AK— SavoongH.  VOR/DME  Rwy 

23.  Orig 
Trar.y.  CA— Tracy  Muni.  VOR-A.  Amdt.  3 
Boise.  ID— Boise  Air  Terminal  (Gowen  Fid), 
VOR/DME  or  TACAN  Rwy  28L,  Amdt.  8 
Clrecnville.  lU-Greenville,  VOR/DME-A. 

Amdt.  2 
Minneapolis.  KS — Miane^^jolis  Cily  County. 

VOR/DME  Rwy  34,  Orig. 
Northhampton.  MA— Northhampton.  VOR/ 

DME-B.  Amdt.  1 
Charlotte.  Ml— Fitch  H  Bench.  VOR  Rwy  20. 

Amdl.  8 
Fast  Tawas.  MI— Iosco  C*unly.  VOR-A, 

Amdt.  4 
Frederirktown  MO— Fredencktown  Muni, 

VOR/DME  Rwy  1,  Orig. 
Fredericktown.  MO — Fredericktown  Muni. 

VOR-B,  Orig. 
Austin.  TX— Austin  Executive  Airpark.  VOR/ 

DMERwy  18.  Amdt.  2 
Ltredo.  TX— Laredo  Intl.  VOR  or  TACAN 

Rwy  32.  Amdt.  5 
Uredo.  TX— Laredo  Intl,  VOR/DME  or 

T.ACAN  Rwy  14,  Amdt.  5 
Waco,  TX— Waco-Madison  Cooper.  VOR/ 

DMERwy32.  Amdt.  12 
Huntington.  UT— Huntington  Muni.  VOR/ 

DME-A.  Orig..  Cancelled 
Huntington,  UT— Huntington  Muni.  VOR/ 

DMF>-B,  Orig. 
l>rice,  UT— Carbon  County,  VOR  Rwy  36. 

Amdl.  3.  Cancelled 
I'rice.  UT— Carbon  Count>.  VOR  Rwy  36. 

Orig. 
Douglas,  WY— Converse  County,  VOR  Rwy 

2«.  Orig. 
[iickson.  WY— Jackson  Hole.  VOR/DME  Rwy 

36.  Amdt.  1 
lack  son.  WY— Jackson  Hole.  VOR-,\.  Amdl. 
4 

•  •    ■  ttfcclhe/ur.e  10.  1985 

l..ike  Charles,  LA— Lake  Charles  Muni.  VOR- 

A.  Amdt.  11 
Lake  Charles.  LA— Lake  Charles  Muni,  VOR/ 

DN'.E-B,  Amdt.  6 

*  •   *  Effective  June  7.  19H5 

Uaytown,  TX— RWJ  Airpark,  VOR/DME  Rwy 
33,  Amdl.  1 


•   •   •  Effective  June  5.  1985 
Kennett,  MO— Kennett  Memorial,  VOR  Rviy 
30,  Amdt.  4  I 

3.  By  amending  §  9l25  LOG,  LOG/ 
DME.  LDA.  LDA/DME.  SDF.  and  SDF/ 
DME  SIAPs  identified  as  follows: 


*  •   •  Effective  August  I.  1985 

Boise.  ID— Boise  Air  Terminal  (Gowen  Fid). 

LOC/DMEIBC)  Rwy  28!..  Amdt.  3 
Latrobe.  PA— Westnioielend  County.  LOC 

EC  Rwy  5.  Amdt.  7 
Uredo,  TX— Laredo  Inll,  LOC  BC  Rwy  35L 

Orig. 
Lake  Charles,  LA— Lake  Charles  Mum,  LOC 

BC  Rwy  33,  Amdt.  15 

4.  By  amending  §  97.27  NDB  and  NDB/ 
DME  SIPSs  identified  as  follows: 

*  •   *  Effective  August  1.  1985 

Togiak  Village,  AK— Togiak.  NDB/DMF.-A, 

Orig. 
Togiak  Village,  AK— Togiak.  NDB-B.  Orig. 
Carmi.  lU-Carmi  Municipal.  NDB  Rwy  36. 

Amdt.  5 
Greenville,  IL— Greenville.  NDB  Rwy  18, 

Amdt.  4 
Taylorville,  IL— Taylorville  Muni,  NDB  Rwy 

18.  Anult.  1 
Sullivan,  IN— Sullivan  County,  NDB  Rwy  36, 

Amdt.  5 
Ottawa,  KS— Ottawa  Muni.  NDB  Rwy  35. 

Amdt.  1 
Circleville,  OH— Pickaway  County  Memorial. 

NOB  Rwy  19,  Amdt.  3 
Latrobe,  PA— Westmoreland  County,  NDB 

Rwy  23,  Amdt.  10 
Laredo.  TX— Laredo  International.  NDB  Rwy 

17L.  Orig. 
Laredo.  TX— Intl.  NDB  Rwy  17R,  Amdt  6 
Waco.  TX— Waco-Madison  Cooper.  NDB 

Rwy  19.  Amdt.  15 

•  •   •  Effective  July  4.  1985 

Seattle,  WA— Seattle-Tacoma  Intl,  NDB  Rwy 
16L/R,  Amdt.  4 

•  *   •  Effective  June  1 1  1985 

Lake  Charles,  LA— Lake  Charles  Muni.  NDB 
Rwy  15.  Amdt.  17 

•  •   '  Effective  fune  6,  1985 

Eliot.  ME— Littlebrook  Air  Park,  NDB- A, 

Amdt.  1 
Hatteras,  NC— Billy  Mitchell.  NDB  Rwy  6. 

Amdt.  6 
Ocracoke.  NC— Ocraooke  Island.  NDB-A. 

Amdt.  1 

•  •   •  Effective  June  5.  1985 

Kennett,  MO— Kennett  Memorial,  NDB  Rwy 
18,  Amdt.  1 

5.  By  amending  §  97.29  ILS.  ILS/DME. 
ISMLS.  MLS.  MLS/DM  and  MLS/RNAV 
SIAPs  identified  as  follows: 

•  *   •  Effective  August  1.  1985 

Boise,  ID— Boise  Air  Terminal  (Gowen  Fid), 

ILS  Rwy  lOR.  Amdt,  5 
Fargo.  ND— Hector  Field,  ILS  Rwy  35.  Amdt. 

30 
Latrobe.  PA— Westmoreland  County,  ILS 

Rwy  23,  Amdt.  11 
Laredo,  TX— Laredo  Intl.  ILS  Rwy  17R,  Amdt. 

7 
Salt  Lake  City,  UT— Salt  Lake  City  Intl,  II.5 

Rwy  16L,  Amdt.  7 
Jackson,  WY— Jackson  Hole.  ILS  Rwy  18, 

Amdt.  4 


•  •   '  Effective  June  11.  1985 

Pensacola,  FI.— Pensacola  Regional.  ILS  Rwy 
16,  Amdt,  13 

•  •   •  Effective  June  10,  1985 

Uke  Charles,  LA— Lake  Charles  Muni.  ILS 
Rwy  1.5.  Amdt.  18 

6.  By  ameding  §  97.31  RADAR  SIAPs 
identified  as  follows: 

•  *   •  Effective  August  1,  1985 

Fargo.  ND— Hector  Field.  RADAR-1,  Amdl.  7 

7.  By  amending  §  97.33  RNAV  SIAPs 
identified  as  follows: 

•  •   *  Effective  August  1.  1985 

Sidney,  OH— Sidney  Muni,  RNAV  Rwy  28, 
Amdl.  2 

•  •   '  Effective  June  10.  1985 

Lake  Charles,  LA— Lake  Charles  Muni, 

RNAV  Rwy  5,  Amdt,  2 
Lake  Charles.  LA— Lake  Charles  Muni. 

RNAV  Rwj'  23.  Amdl.  2 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 
(Docket  No.  8805] 

Great  Lakes  Carbon  Corp.  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Modifying  order.  


summary:  This  order  reopens  the  matter 
in  Docket  No.  8805  and  revises 
Paragraph  X  of  the  Gommissions  order 
issued  on  June  5, 1973  (38  FR  19216)  to 
provide  that  the  order,  which  was 
scheduled  to  expire  in  June  of  1993.  will 
terminate  immediately  upon  entry  of  the 
modifying  order.  After  considering 
respondent's  petition  requesting 
termination  of  the  1973  order,  together 
with  other  relevant  information,  the 
Commission  determined  that  the 
requested  modification  would  serve  the 
public  interest.  Changes  in  the  market 
indicated  that  the  order,  which  among 
other  things  required  the  companies  to 
restrict  their  contracts  for  the  purchase 
and  sale  of  industrial  quality  petroleum 
coke  to  terms  of  three  years,  was  no 
longer  necessary  and  impeded  the 
ability  of  respondent  companies  to 
compete  effectively. 
date:  Modifying  order  issued  June  4. 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
FTG/1^301,  Elliot  Feinberg,  Washington. 
D.G.  20580.  (202)  634-4604. 
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SUPPLEMENTARY  INFORMATION:  In  the 
Mutter  of  Great  Lakes  Carbon 
Corporation,  a  corporation,  et  al. 
Codification,  appearing  al  38  FR  13216, 
remains  unchanged. 

List  of  Subjects  in  16  CFR  Part  13 

Petroleum  coke,  Trade  practices. 

(See.  6.  38  Stat.  721: 15  US  C.  46.  Intprprt-ls  or 
applies  sec.  5.  38  Slat.  719.  as  arr.Rncled:  15 
use.  45) 

Before  Federal  Trade  Comnussioa 

Commissioners:  James  C.  Miller  tU. 
Ctiairman.  Patricia  P.  Bailey,  George  W. 
Douglas.  Terry  Calvani,  Mary  l»  .\zruenaga 

I  Docket  .No.  88051 

In  the  matter  of  Great  Lakes  CarlKin 
Corporation,  a  corporation,  et  al. 

Order  Reopening  and  Modify  in};  Orckr 
Issued  June  5.  1973 

By  a  petition  filed  on  January  3, 1985, 
respondent  Great  Lakes  Carbon 
Corporation  joined  by  respondents 
Standard  Oil  Company  (Indiana), 
Conoco.  Inc.,  Derby  Refining  Company. 
Farmland  Industries.  Inc..  Sun  Refining 
and  Marketing  Company.  Texaco.  Inc.. 
and  Mobil  Oil  Corporation  (by  its 
separate  submission  filed  on  January  7. 
1985).  request  that  the  Commission 
reopen  the  proceeding  in  Docket  No. 
8805  and  modify  Paragraph  X  of  the 
order  to  provide  that  the  order  terminate 
immediately.  Upon  consideration  of 
Great  Lakes'  petition  and  other  relevant 
information,  the  Commission  now  finds 
that  the  public  interest  warrants 
reopening  the  proceeding  and  modifying 
Paragraph  X  of  the  order  as  requested. 

The  record  describes  an  indu8tr>'  in 
which  the  respondents'  use  of  long-term 
sales  and  purchase  contracts  by  and 
between  the  respondents  and  others  for 
industrial  quality  petroleum  coke  would 
not  appear  hkely  to  have 
anticompetitive  effects  during  the  next 
eight  years.  Changes  in  the  market 
indicate  that  the  order  is  no  longer 
necessary  and  the  order  has 
accomplished  all  it  is  likely  to  do.  At  the 
same  time,  the  order  now  appears  to  be 
limiting  respondents'  ability  to  compete 
effectively  for.  among  other  things, 
participation  in  cogeneration  and  waste 
heat  recovery  projects,  development  of 
new  markets,  and  export  sales.  As  a 
result  we  conclude  that  it  is  in  the 
public  interest  to  set  aside  this  order. 

Accordingly,  it  is  ordered  that  this 
matter  be  and  it  hereby  is  reopened,  and 
that  Paragraph  X  of  the  Commission's 
or^er  issued  on  June  5. 1973.  be  modified 
as  follows: 


This  order  shall  terminate  and  cease  to  t>« 
effective  immediately  upon  entry  of  this  order 


reopening  and  modifying  the  order  issued  on 
June  5.  1973. 

By  direction  of  the  Commission. 

Issued:  June  4.  1983. 
Benjamin  \.  Berman, 
Acting  Secretary: 

|KR  Doc  85-14811  Filed  6-19-85:  8.45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
IDocketNo.  85F-0058I 

Indirect  Food  Additives;  Adjuvants, 
Production  Aids,  and  Sanitizers 

Correction 

In  FR  Doc.  85-13135  beginning  on  page 
23295  in  the  issue  of  Monday.  June  3, 
1985.  make  the  following  correction: 

§  178.2010    [Corrected I 

On  page  23295,  in  §  178.2010(b),  in  the 
table,  under  the  entry  for  "Substances", 
second  line.  "(IH.  3H.  5H)"  should  have 
read  ■'{\H.  3//,  5H)". 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

28  CFR  Part  31 

Formula  Grants  for  Juvenile  Justice 

AGENCV:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention.  Justice. 
ACTION:  Notice  of  final  regulation. 

SUMMARY:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP)  is 
publishing  a  final  regulation  to- 
implement  the  formula  grant  program 
authorized  by  Part  B  of  the  Juvenile 
Justice  and  Delinquency  Prevention  Act 
of  1974.  as  amended  by  the  Juvenile 
Justice.  Runaway  Youth,  and  Missing 
Children's  Act  Amendments  of  1984 
(Pub.  L.  98-473.  October  12. 1984).  The 
1984  Amendments  reauthorize  and 
modify  the  Federal  assistance  program 
to  State  and  local  governments  and 
private  not-for-profit  agencies  for 
juvenile  justice  and  delinquency 
prevention  improvements  authorized 
under  title  II.  Part  B.  Subpart  I  of  the  Act 
(42  U.S.C.  5611  et  seq.).  The  regulation 
provides  guidance  to  States  in  the 
formulation,  submission,  and 
implementation  of  State  formula  grant 
plans. 


EFFECTIVE  DATE:  These  regulations  art; 
(■ffcTtive'lune  20.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
F.mily  C.  Martin.  Acting  Director,  Stale 
Relations  and  Assistance  Division. 
OJjDP.  633  Indiana  Avenue.  NW..  Room 
7fi8.  Washington.  D.C.  20531;  leli-phone 
202/724-5921. 
SUPPLEMENTARY  INFORMATION: 

Statutory  Amendments 

The  statutorv'  changes  instituted  by 
the  new  legislation  include  new 
prnj^rammatic  emphasis  on  programs  fur 
ju\enilos,  including  those  processed  in 
the  criminal  justice  system.  wh»  have 
committed  serious  crimes,  programs 
which  seek  to  facilitate  the  coordination 
of  services  between  the  juvenile  and 
criminal  justice  syste.Tis.  education  and 
special  education  programs, 
involvement  of  parents  and  other  family 
members  in  addressing  the  delinquency 
related  problems  of  juveniles,  drug  and 
alcoliol  abuse  programs,  law-related 
education,  and  approaches  designed  to 
strengthen  and  maintain  the  family  units 
of  delinquent  and  other  troubled  youth. 
The  regulation  implements  significant 
statutory  changes  related  to  the  jail 
removal  requirement,  including  a  change; 
in  the  statutory  exception  and  an 
extension  of  the  date  for  States  to 
achieve  full  compliance  from  December 
8.  1987  to  December  8.  1988. 

The  regulation  details  procedures  and 
requirements  for  formula  grant 
applications  under  the  revised  Act. 
Additional  requirements  for  grant 
administration  and  fund  accounting  are 
set  forth  in  the  current  edition  of  the 
Office  of  Justice  Programs  Financial  and 
Administrative  Guide  for  Grants.  M 
7100.1. 

Objectives 

OJJDP  has  revised  the  regulation  to 
accomplish  three  objectives: 

(1)  Implement  the  1984  Amendments 
which  affect  the  formula  grant  program: 

(2)  Simplify  the  regulation,  where 
possible,  in  order  to  maximize  State 
flexibility  and  reduce  paperwork,  while 
still  providing  appropriate  Federal 
guidance,  where  necessary;  and 

(3)  Simplify  and  clarify  the 
requirements  of  section  223(a)  (12),  (13), 
(14),  And  (15)  in  a  way  that  will  permit 
States  the  widest  possible  latitude  in 
meeting  these  objectives  in  a  manner 
that  is  consistent  with  both  Federal  law 
and  State  law.  priorities,  and  resources. 

Description  of  Major  Statutory  Changes 

Family  Programs 

I'he  Act  places  increased  emphasis  on 
programs  which  seek  to  address  the 


~j 
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problem  of  delinquency  and  its 
prevention  by  strengthening  and 
maintaining  the  family  unit.  Section 
223(a)  (10)  and  (17)  was  amended  to 
reflect  the  role  of  the  family  in 
addressing  problems  of  juvenile 
delinquency.  The  State  must  now 
provide  an  assurance  that  consideration 
and  assistance  will  be  given  to  programs 
designed  to  strengthen  and  maintain  the 
family  unit  to  prevent  delinquency. 

Deinstitutionalizaliun 

The  1984  Amendments  defined  "valid 
court  order"  in  section  103(16).  This 
definition  has  been  incorporated  in  the 
regulation  but,  consistent  with 
Congressional  intent,  it  does  not 
necessitate  any  change  in  §  31.303(f)(3) 
of  the  regulation. 

Jail  Removal 

Section  223(h)(14)  was  amended  to 
provide  additional  clarification  and 
flexibility  for  the  States  in  complying 
with  the  objectives  of  removing 
juveniles  from  adult  jails  and  lockups. 
The  Act  was  amended  to  provide  an 
explicit,  limited  exception.  The 
regulation  (§  31..303(f)(4))  parallels  the 
statutory  exception,  establishing  six 
conditions  which  must  be  met  before  a 
juvenile  can  be  detained  in  an  adult  jail. 
They  are:  (1)  The  juvenile  must  be 
accused  of  a  criminal-type  offense:  (2) 
the  juvenile  is  awaiting  an  initial  court 
appearance:  (3)  the  State  in  which  the 
juvenile  is  detained  has  an  enforceable 
State  law  requiring  an  initial  court 
appearance  within  24  hours  after  being 
taken  into  custody,  excluding  Saturdays. 
Sundays  and  holidays;  (4)  the  area  is 
outside  a  Metropolitan  Statistical  Area; 
(5)  no  existing  acceptable  alternative  is 
dvailable;  and  (6)  the  jail  or  lockup 
provides  sight  and  sound  separation 
between  juvenile  and  adult  offenders. 

The  stHti'tory  amendment  and  the 
implementing  regulation  should  be 
viewed  as  an  attempt  to  assist  States, 
particularly  those  with  large  rural  areas, 
in  complying  with  the  jail  removal 
requirement,  while  at  the  same  time 
providing  for  both  the  protection  of  the 
public  and  the  safety  Of  those  juveniles 
who  require  temporary  placement  in 
secure  confinement. 

Two  other  exceptions  to  the  jail 
removal  requirement  serve  this 
objective.  The  first  excepts  juveniles 
who  are  under  criminal  court 
jurisdiction,  i.e.  where  a  juvenile  has 
been  waived,  transferred,  or  is  subject 
to  original  or  excK^sive  criminal  court 
jurisdiction  based  oti  age  and  offense 
limitations  established  by  State  law  and 
(elony  charges  have  been  filed  (See 
§  31.303(e)(2)).  The  second  exception 
provides  that  a  juvenile  arrested  or 


t«ken  into  custody  for  committing  an  act 
which  would  be  a  crime  if  committed  by 
an  adult  may  be  temporarily  held  for  up 
to  6  hours  in  an  adult  jail  or  lockup  for 
purposes  of  identification,  processing,  or 
transfer  to  other  facilities  (See 
S  31.303(f)(5Kiv)  (G)  and  (H)). 

Section  223(c)  of  the  JIDP  Act  was 
amended  to  allow  States  three 
additional  years  to  achieve  full 
compliance  with  the  jail  removal 
requirement  if  the  State  achieves  a 
minimum  75  percent  reduction  in  the 
number  of  juveniles  held  in  adult  jails 
and  lockups  and  makes  an  unequivocal 
commitment  to  achieving  full 
compliance  within  the  additional  three 
year  period.  Thus,  full  compliance  must 
be  demonstrated  after  December  8, 1988. 
The  regulation  establishes,  for  the  first 
time,  criteria  which  will  be  applied  by 
OJJDP  in  determining  whether  a  State 
has  achieved  full  compliance,  with  de 
minimis  exceptions,  with  the  jail 
removal  requirement.  States  requesting 
a  finding  of  full  compliance  with  de 
minimis  exceptions  should  submit  the 
request  at  the  time  the  annual 
monitoring  report  is  submitted  or  as 
soon  thereafter  as  all  information 
required  for  a  determination  is 
available.  Additional  de  minimis 
criteria,  based  on  the  model  originally 
developed  to  measure  full  compliance 
with  de  minimis  exceptions  with  section 
223(a)(12){A),  will  be  developed  by 
OJJDP  after  substantial  compliance  data 
have  been  received  from  the  States. 
These  criteria  will  establish  a  violation 
rate  per  100,000  juvenile  population 
which  will  be  considered  de  minimis, 
thereby  providing  States  with  additional 
flexibility.  Determinations  of  full 
compliance,  with  de  minimis  exceptions, 
with  section  223(a)(14)  would  then  be 
made  annually  by  OJJDP  and  individual 
States  required  to  show  progress  toward 
achieving  a  100  per  cent  reduction  in 
order  to  maintain  eligibility  for  funding. 

Audit  of  State  Monitoring  Systems 

Section  204(b)(7)  of  the  JJDP  Act 
requires  the  OJJDP  Administrator  to 
provide  for  the  auditing  of  State 
monitoring  systems  required  under 
section  223(a)(15)  of  the  Act.  The  State 
plan  for  monitoring  compliance  with 
sections  223(a)  (12),  (13)  and  (14)  is  a 
part  of  each  State's  three  year  plan.  The 
monitoring  plan  requirements 
(§  31.303(f)(1))  have  been  clarified  to 
ensure  that  States  establish  a 
comprehensive  monitoring  plan  and  to 
enable  OJJDP  to  review  the  plan  for 
adequacy.  The  regulation  does  not 
expand  the  requirements  for  monitoring, 
rather  it  clarifies  what  constitutes  an 
adequate  system  in  order  to  assist  the 
States  in  their  monitoring  efforts.  OJJDP 


will  undertake  a  periodic  audit  of  each 
State's  monitoring  system  and  the 
reliability  and  validity  of  the  data 
submitted  in  the  State's  monitoring 
report.  The  initial  step  in  this  process  is 
to  review  the  plans  which  States 
develop  to  monitor  for  compliance. 

Discussion  of  Conunents 

A  proposed  regulation  was  published 
in  the  Federal  Register  on  February  13, 
1985  for  public  comment.  Written 
comments  from  some  28  national, 
regional,  and  local  organizations  and 
individuals  were  received.  All 
comments  have  been  considered  by  the 
OJJDP  in  the  issuance  of  a  final 
regulation.  A  majority  of  the 
respondents  commented  favorably  upon 
the  regulation. 

The  following  is  a  summary  of  the 
substantive  comments  and  the  response 
by  OJJDP. 

1.  Comment:  One  State  raised  a 
concern  over  the  relationship  between 
the  State  agency  head,  who  is  by  law 
responsible  for  carrying  out  the  agency's 
functions,  and  the  supervisory  board. 
The  concern  was  whether  the  agency 
head  would  be  required,  under  the 
regulation,  to  "divest  his  authority  and 
responsibility"  in  violation  of  State  law. 

Response:  OJJDP  has  not  been 
presented  with  a  State  law  that  would 
preclude  the  type  of  broad  policy 
establishment,  review  and  approval  role 
that  the  JJDP  Act  and  implementing 
regulations  contemplate  for  the  State 
agency  supervisory  board.  Such  a  law 
would  jeopardize  a  State's  eligibility  to 
participate  in  the  formula  grant  program. 
The  supervisory  board  requirement  of 
the  statute,  implemented  in  §  31.102  of 
the  regulation,  reflects  a  congressional 
judgment  that  the  formula  grant 
planning  and  funding  process.  wilLbfi- 
improved  by  the  establishment  of  a 
policy  board  reflecting  the  diverse  views 
of  individuals  involved  in  the  law 
enforcement,  criminal  and  juvenile 
justice  systems.' 

Consequently,  final  decisionmaking 
authority  on  such  matters  as  plan 
priorities,  programs,  and  selection  of 
sub-award  recipients  cannot  be  vested 
in  a  State  agency  head.  Such  decisions 
of  necessity  involve  interplay  between 
and  joint  action  by  the  policy  board  and 
agency  staff.  Both  the  policy  board  and 
the  agency  are  bound  by  laws, 
regulations,  by-laws,  and  executive 
o'-ders.  Where  the  policy  board  and  the- 
head  of  the  State  agency  cannot  agree 
on  some  matter  of  policy,  generally  the 
policy  board  must  prevail.  However,  the 
Governor,  as  the  State's  Chief 
Executive,  and  to  the  extent  he  or  she 
reserves  the  power  to  resolve  any  intra- 
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agency  conflicts  cr  to  dett-rmine  major 
policy  issues,  would  he  the  final 
dfcisioHTnaker. 

2.  Comment:  The  submission  of  a 
S*at«>'s  formula  grant  application  should 
bi-  aliuucd  as  Icte  as^  days 
subsequent  to  the  start  of  the  Federdl 
fiscal  year  or  at  such  date  as  mutually 
•igrt-ed  to  by  the  State  and  0)IDP 

Resptjnse:  Section  31.3  of  the 
regulation  "encourages"  States  to 
submit  their  application  60  days  prior  to 
the  beginning  of  the  fiscal  year.  This 
would  allow  sufficient  lime  for 
application  review  and  award  at  the 
beginning  of  the  fiscal  year  for  which 
the  funds  are  appropriated.  It  is  OJJDf 
policy  that  a  State's  formula  grant 
allocation  remain  available  for 
obligation  until  the  end  of  the  fiscal  year 
of  appropriation,  unless  the  State 
officially  notifies  OJJDP  that  it  does  not 
intend  to  apply  for  a  formula  grant 
award.  Thus,  flexibility  exists  for  a  State 
and  OJJDP  to  mutually  agree  upon  a 
date  for  application  submission  ranging 
from  60  days  prior  to  the  start  of  the 
fiscal  year  through  the  end  of  the  fiscal 
year  of  appropriation. 

3.  Comment:  0|JDP  should  provide  the 
Formula  Grant  Application  Kit. 
containing  information  and  instructions 
for  application  preparation,  to  States  no 
later  than  June  1st  of  each  year. 

Response:  OJJDP  intends  to  develop 
and  disseminate  an  updated  fiscal  year 
1985  Application  Kit  as  soon  as  the  final 
formula  grant  regulation  is  published. 
For  those  States  whose  fiscal  year  1985 
plan  has  already  been  submitted, 
separate  instructions  for  supplementing 
the  FY  1985  multi-year  plan  to  meet  any 
new  or  modified  requirements  imposed 
by  the  final  regulation  will  also  be 
issued.  The  fiscal  year  1986  Application 
Kit  will  be  available  by  July  15.  1985  and 
the  fiscal  year  1987  Kit  bv  June  1. 1986 
(See  §  31.3). 

4.  Comment:  Language  should  be 
added  to  the  regulation  which  indicates 
OJJDP  will  notify  the  States  of  their 
formula  grant  allocation.wi!hin  30  days 
after  the  fiscal  year  appropriation 
measure  has  been  enacted. 

Response:  Section  31.301(a)  has  been 
modified  by  adding  language  specifying 
that  OJJDP  will  notify  States  of  the 
respective  allocation  within  30  days 
after  the  annual  appropriation  bill 
becomes  law. 

5.  Comment:  Several  commentators 
expressed  concern  over  OJJDPs 
explanation  of  how  nonparticipating 
State  funds  are  reallocated  and 
awarded.  These  concerns  revolve 
around  the  identity  of  the  funds  upon 
reallocation  (formula  or  discretionary), 
their  use  (authorized  purpose  or 
purposes),  and  eligibility  (State,  local 


public  and  private  agencies  in  the 
nonparticipating  State,  or  Stales  in  full 
compliance  with  section  223(a)  {12)(A). 
and  (13)).  Some  confusion  .may  have 
resulted  from  a  Federal  Register  printing 
error  which  was  later  corrected  (47  FR 
9679.  March  11.1985). 

Response:  Although  OJJDP  seps  no 
need  to  modify  {  31.301(e)  of  the 
regulation,  a  brief  clarification  should 
suffice  to  alleviate  the  concern:,  raised. 

OJJDP  has  treated  reallocated  formula 
grant  funds  as  if  they  were  discretionary 
funds  since  the  1980  Amendments 
established  the  current  section  223(d) 
reallocation  formula.  This  is  because 
section  221  limits  formula  grant  awards 
to  "States  and  units  of  general  local 
government  or  combinations  thereof 
while  section  223(d)  provides  that 
reallocated  formula  grant  funds  maybe 
awarded  to  "local  public  and  private 
nonprofit  agencies",  a  s^-parate  and 
distinct  group  of  eligible  receipier.ts. 
However.  OJJDP  considers  these  funds 
to  be  subject  to  the  following  section 
223(d)  (rather  than  section  224)  fund  use 
limitations; 

(1)  The  OJJDP  Ad.minJslrator  must 
endeavor  to  make  a  Sta'es  reallocated 
funds  available  within  that 
nonparticipating  State: 

(2)  Funds  are  available  only  to  local 
public  and  private  nonprofit  agencies: 
and 

(3)  Fund  use  is  limited  tu  carrying  out 
the  purposes  of  deinstitutionalization, 
separation,  and  jail  removal. 

In  all  other  respects,  however.  OJJDP 
considers  the  award  of  these  funds  to  be 
in  the  nature  of  discretionary*  awards 
under  the  Special  Emphasis  Program 
and.  consequently,  subject  to  the 
requirements  of  sections  225-229. 

It  is  only  after  OJJDP  has  endeavored 
to  make  the  reallocated  funds  available 
in  the  nonparticipating  State  that  the 
Administrator  can  make  the  remainder 
(if  any)  of  these  funds  available,  on  an 
equitable  basis,  to  States  in  full 
compliance  with  sections  233(a)(12)(A) 
and  233{a)(13). 

6.  Comment:  The  State  advisory  group 
composition  provision  (J  31.302(b)(2)) 
d  )es  not  list  all  the  membership  and 
other  statutorj'  requirements  related  to 
State  advisory  group  composition. 

Response:  OJJDP  sees  no  need  for  the 
regulation  to  repeat  all  of  the  statutory 
advisory  group  composition 
requirements.  However.  $  31.302(b)(1) 
specifies  that  the  advisory  group  must 
meet  all  of  the  section  223(a)(3)  statutory 
requirements.  These  requirements  will 
be  specified  in  detail  in  the  Formula 
Grant  Application  Kit.  Section 
31.302(b)(2).  on  the  other  hand,  merejy 
suggests  that  the  Governor  consider 
appointing  representatives  of  areas  and 


interests  that  OJJDP  believes  to  be 
underrepresented  on  State  advisory 
groups  generally  a.nd  important  to  a 
balanced  perspective  on  juvenile  justice 
policy  and  funding  priorities.  In 
addition,  these  individuals  can  provide  a 
valuable  contribution  in  assessing  the 
programs  marketed  through  OJJDPs 
State  Relations  and  -Assistance  Division. 
Several  minor  clarifying  changes  ha^  e 
been  made  to  the  §  31.302(b!/2) 
language. 

7.  Comment:  The  permissive  language 
of  the  §  31.303(b)  seri.ius  juvenile 
offender  emphasis  provision  was 
endorsed  by  one  commentator  because 
it  provides  needed  discretion  to  States. 
Another  commentator  suggested 
removal  of  the  "minimum"  of  30% 
language  because  it  interferes  with  State 
discretion. 

Response:  The  provision  encouraging 
States  to  allocate  a  minimum  of  30%  of 
their  formula  grant  award  to  serious  and 
violent  juvenile  offender  programs  was 
placed  in  the  formula  grant  regulation  in 
1981  as  a  result  of  the  1980 
ILmendmeni's  emphasis  on  serious  and 
violent  juvenile  crime.  Under  this 
provision,  the  Office  has  simply 
"encouraged"  the  allocation  of  a 
minimum  of  30%  funding  for  serious  and 
violent  juvenile  offender  programs  in 
States  which  have  identified  this  as  a 
priority  program  area.  OJJDP  sees  no 
need  to  impliedly  limit  funding  to  a  30% 
level,  particularly  because  as  States 
come  into  compliance  with  the 
requirements  of  section  233(a)  (12)  to 
(14).  additional  formula  grant  funds  will 
be  available  for  other  priority  program 
needs.  Thercfo.''e.  in  the  final  regulation. 
States  are  encouraged  to  provide  a  level 
of  funding  for  serious  and  violent 
juvenile  offender  programs  that  is  both 
adequate  and  sufficient  to  meet  the  level 
of  need  for  such  programs  that  has  been 
identified  through  the  State  planning 
process. 

OJJDP  will  continue  to  assist  States  in 
meeting  their  identified  needs  in  the 
area  as  serious  and  violent  juvenile 
offender  programs  through  the  provision 
of  technical  assistance,  training,  and 
Special  Emphasis  programming  under 
section  224(a)(5). 

8.  Comment:  When  OJJDP  added  the 
term  "felony"  in  §  31.303(e)(2)  it  closed 
an  unintended  loophole  whereby 
juvenile  traffic  offenders  and  violators 
of  other  misdemeanor  laws  could  be 
inappropriately  jailed.  Limiting  this 
exception  to  "felony"  violations  is  more 
restrictive  and  may  increase  the  number 
of  compliance  violations,  thereby 
creating  a  problem  in  measuring 
progress  with  section  223(a)(14)  of  the 
IJDP  Act.  Thus  OJJDP  should  allow 


I 

I 

Federal  Register  /  Vol.  50,  No.  119  /  Thursday.  June  20,  1985  /  Rules  and  Regulations  25553 


ncouraging 
1  of  30%  of 
serious  and 
grams  was 
egulation  in 


affected  States  Flexibility  for  this 
particular  element  of  the  monitoring 
report. 

Response:  F'lexibllity  will  be  provided 
to  a  State  which  cannot,  or  chooses  not 
to,  reconstruct  baseline  data  consistent 
with  the  change  in  {  31.303(e){Z)  anJis 
unable  to  demonstrafe  substantial 
compliance  with  section  223(a){14) 
because  the  current  data  excepts  only 
"criminal  felony  charges"  while  the 
baseline  dita  excepts  all  "criminal 
charges".  Under  these  circumstances, 
OJIDP  will  allow  the  State,  upon  request 
and  with  OJJDP  prior  approval,  to 
modify  the  current  data  to  also  except 
juveniles  having  any  "criminal  charges" 
fili-'d  in  a  court  with  criminal  jurisdiction 
in  lieu  of  exccplingionly  "criminal  felony 
charges". 

9.  Comment:  l\\e  establishment,  in 
§  31.303{p]{3),  of  the  four  criteria  to  be 
i:sed  in  determining  whether  or  not  a 
facility  in  which  juveniles  are  detained 
or  confined  is  an  adult  jail  or  lockup,  in 
circumstances  where  juvenile  and  adult 
facilities  are  located  in  the  same 
building  or  on  the  same  grounds,  was 
the  subject  of  several  comments  which 
made  the  following  points: 

(1)  The  criteria  should  mandate  the 
p.-xjvision  of  programs  and  services 
appropriate  to  the  needs  of  incarcerated 
juveniles  as  determined  by  law  and 
professional  standards  of  practice;  and 

(2)  The  proposed  regulation  permits 
"enhanced  separation"  in  lieu  of 
complete  removal  as  intended  by 
Congress.  To  qualify  as  a  separate 
facility,  a  place  of  juvenile  detention  or 
confinement  should  share  no  common 
wall  or  common  roof  with  an  adult  jail 
nr  lockup. 

Response:  OJJDP  believes  it  is  beyond 
the  office's  statutory  authority  to 
prescribe  the  level  of  programs  and 
services  which  must  be  provided  in 
State  juvenile  facilities.  These  matters 
are  best  left  to  State  law  and  regulation 
and  State  and  Federal  judicial 
determination.  While  OJJDP  recognizes 
that  these  are  important  issues,  the  JJDP 
Act  mandates  provide  only  the 
framework  within  which  States  can 
continue  to  evolve  a  more  efficient  and 
effective  juvenile  justice  system. 

OJJDP  intended  the  policy  statement 
to  be  used  only  as  a  method  to  classify 
facilities  as  either  adult  jails  and 
lockups  or  as  separate  juvenile 
detention  facilities.  It  was  never 
intended  to  be  used  as  a  guide  to 
planning  for  or  establishing  "enhanced 
separation"  of  juvenile  and  adult 
offenders  in  lieu  of  jail  removal.  OJJDP 
had  determined  that  it  is  entirely 
appropriate  to  provide  flexibility  to 
States  in  those  situations  where  a  truly 
separate  facility  for  juveniles  is  located 


on  the  same  grounds  or  in  the  same 
building  as  an  adult  jail  or  lockup.  It 
should  also  be  noted  that,  to  date,  no 
State  has  formally  requested  OJJDP 
approval  of  a  State's  determination  of  a 
separate  juvenile  facility  under  the 
terms  and  conditions  of  the  policy. 

OJJDP  has  learned  that  severaf" 
counties  are  considering  new  jail 
construction  or  the  expansion  or 
renovation  of  existmg  jails  to  provide 
"enhanced  separation"  for  the  juvenile 
area  or  section  of  the  faciUty. 

OJJDP  does  not  view  this  as  a  positive 
development  because  it:  (1)  Stifles 
consideration  of  the  many  viable 
alternatives  to  the  use  of  adult  jails  and 
lockups  which  are  available  to  States, 
counties,  and  local  governments;  (2)  may 
lead  to  increased  isolation  of  juveniles 
in  secure  facilities;  (3)  may  lead  to  a 
failure  to  provide  needed  programs  and 
services;  and  (4)  is  clearly  not 
responsive  to  the  thrust  of  the  removal 
mandate. 

OJJDP's  primary  objective  in   , 
establishing  the  policy  in  the  first 
instance  was  to  permit  existing  juvenile 
facilities  to  continue  to  operate  in 
circumstances  where  they  are.  in  fact, 
separate  from  an  adult  jail  or  lockup. 
While  it  is  possible  that  new  facilities 
could  come  into  existence  that  meet  the 
four  minimum  requirements  to  establish 
that  two  separate  facilities  exist,  the 
mere  provision  of  "enhanced 
separation"  of  juveniles  and  adults 
within  an  existing  facility  will  not  serve 
to  meet  the  minimum  requirements. 
Consequently,  OJJDP  will  only  exempt 
facilities  which  fully  meet  each  of  the 
four  criteria  required  to  be  met  in  order 
to  establish  facility  separateness.  For 
this  purpose,  the  regulation  continues  to 
provide  for  an  initial  State 
determination  that  a  particular  facility 
meets  the  four  criteria,  submission  to 
OJJDP  of  documentation  establishing 
that  the  requirements  are  met  for  the 
particular  facility,  and  OJJDP 
concurrence  or  nonconcurrence  with  the 
State  determination. 

OJJDP  will  make  staff  and  technical 
assistance  resources  available  to  States 
to  ensure  that  the  full  range  of 
alternatives  to  the  use  of  adult  jails  and 
lockups  is  considered  by  those 
jurisdictions  which  will  need  to  modify 
their  existing  practices  in  order  for  the 
State  to  meet  the  applicable  statutory 
deadlines  for  compliance  with  the  jail 
removal  requirement. 

10.  Comment:  The  designated  State 
agencies  established  pursuant  to  section 
223(a)(1)  of  the  JJDP  Act  should  have 
input  into  the  design  of  the  auditing 
methodology  which  OJJDP  undertakes 
pursuant  to  section  204(b)(7)  of  the  Act 
and  any  OJJDP  audit  activity  should  be 


conducted  in  coordination  with  State 
agency  juvenile  justice  staff. 

Response:  OJJDP  intends  to  involve 
the  designated  State  agency  juvenile 
justice  staff  in  both  the  methodology 
development  and  actual  conduct  of  any 
on-site  audits  of  Slate  monitoring 
systems  (see  §  31.303(f)). 

11.  Comment:  OJJDP  should 
reconsider  the  regulation  requiring  the 
monitoring  of  nonsecure  facilities.  The 
requirement  to  identify,  classify,  and 
inspec*  all  facilities  could  be  difficult 
given  limited  staff,  the  excessive  amount 
of  work  involved,  and  the  fact  that 
compliance  monitoring  should  focus  or 
secure  facilities.  Also,  because  other 
State  agencies  oversee  many  of  these 
facilities,  the  regulation  would  require  a 
duplication  of  existing  efforts. 

Response:  Section  223(a)(15)  of  the 
JJDP  Act  expressly  requires  States  to 
monitor  jails,  detention  facilities, 
correctional  facilities  and  nonsecure 
facilities.  Thus.  §  31.303(f)(l)(i)  of  the 
regulation  reflects  a  statutory 
requirement  which  OJJDP  cannot  waive 
or  delete  by  regulation.  To  enable  a 
State  to  determine  which  facilities  fall 
under  the  purview  of  section  223(a)  (12), 
(13)  and  (14).  all  facilities  which  may 
hold  juveniles  must  be  identified  and 
classified.  Only  those  facilities 
classified  as  secure  detention  facilities, 
secure  correctional  facilities,  adult  jails, 
or  adult  lock-ups  fall  under  the  data 
collection  and  data  verification 
monitoring  requirements.  Once  a  facility 
is  classified  as  nonsecure,  the  State  does 
not  necessarily  have  to  reinspect  the 
facility  annually,  but  should  have 
adequate  procedures  to  ensure  its 
classification  as  a  nonsecure  facility 
remains  accurate.  Classification  review 
should  occur  at  least  every  two  years. 
The  regulation  does  not  require  the  State 
agency  designated  pursuant  to  section 
223(a)(1)  of  the  JJDP  Act  to^perform  all 
monitoring  tasks.  If  other  agencies  have 
monitoring  responsibilities,  the 
designated  State  agency  can  utilize  their 
information.  The  regulation  requires  a 
description  of  the  monitoring  activities 
and  identification  of  the  specific  agency 
responsible  for  each  task.  Also,  formula 
grant  funds,  other  than  the  7V2  allowed 
for  administrative  costs  pursuant  to 
section  222(c).  may  be  used  to  pay  costs 
associated  with  implementing  the 
monitoring  requirement  of  section 
223(a)(15). 

12.  Comment:  (1)  The  valid  court  order 
regulation  (Section  31.303(f)(3)).  allowing 
secure  detention  of  a  juvenile  who  is 
alleged  to  have  violated  a  valid  court 
order,  provides  too  much  latitude  to 
States.  The  regulation  should  clarify  that 
there  must  be  "reasonable  grounds"  or 
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"probable  cause"  before  securely 
detaining  a  juvenile  who  has  allegedly 
violated  a  valid  court  order.  (2)  The 
regulation  does  not  require  that  the 
court  order  be  entered  after  the 
provision  of  all  due  process.  If  the 
juvenile  is  not  provided  with  right  to 
counsel  at  the  initial  proceeding  when 
the  order  is  entered,  then  it  is  nut 
constitutionally  "vahd."  13)  The 
regulation  should  prohibit  the  detention 
of  juveniles  for  allegedly  violating  a 
valid  court  order  until  a  formal  judicial 
determination  (adjudication)  has  been 
made  that  such  violation  occurred. 

Response:  OJ|DP  considered  the  legal 
and  constitutional  issues  raised  by  these 
commentators  in  developing  the  existing 
valid  court  order  regulation.  This 
developm.ent  process  included  hearings 
held  at  two  sites  and  the  receipt,  review 
and  analysis  of  many  written  comments. 
The  final  regulation  was  published  on 
August  16. 1982  (47  FR  35686).  Since  that 
time.  OjJDP  has  been  presented  with  no 
allegations  or  documentation  of  abuse  in 
the  application  and/or  implementation 
of  the  regulation.  Consequently.  OJJDP 
sees  no  basis  to  consider  modification  to 
this  section  of  the  regulation. 

13.  Comment:  The  statutor>'  exception 
which  permits  States  to  jail  juveniles  in 
non-MSA  areas  for  up  to  24  hours, 
provided  they  are  sight  and  sound 
separated  from  adults,  gives  rise  to  the 
very  isolation  problems,  such  as 
increased  suicides,  which  motivated 
Congress  to  require  complete  jail 
removal  in  the  first  place.  Consequently, 
the  regulation  requiring  sight  and  sound 
separation  under  the  24  hour  non-MSA 
exception  should  be  strengthened  to 
ensure  that  no  youth  is  placed  in  a 
situation  where  he  or  she  is  placed  in 
"de  facto"  solitary  confmement  because 
of  the  desire  to  achieve  separation  from 
adult  offenders. 

Response:  Congress  established  the 
six  specific  requirements  for  this 
exception.  However.  OJJDP  agrees  with 
the  thrust  of  this  comment. 
Consequently,  language  has  been  added 
to  i  31.303(0(4).  which  implements  the 
non-MSA  statutory  exception  provision, 
to  strongly  recommend  the  provision  of 
continuous  visual  supervision  for  those 
juveniles  held  up  to  24  hours  in  an  adult 
jail  or  lockup,  pursuant  to  the  exception, 
during  the  period  of  their  incarceration. 

14.  Comment:  States  have  not 
collected  data  which  parallels  the  new 
jail  removal  exception.  Thus,  for  States 
demonstrating  a  good-faith  effort  in  the 
area  of  jail  removal  monitoring, 
appropriate  flexibility  by  OJJDP  is 
needed. 

Response:  States  which  established 
baseline  jail  removal  data  using  the 
original  statutory  exception  for  "low 


population  density  areas"  and  which  fail 
to  demonstrate  substantial  compliance 
solely  because  the  current  data  reflects 
the  revised  statutory  exception  for  non- 
MSA  areas,  will  be  permitted  to  modify 
their  current  data  by  using  the  original 
statutory  exception,  upon  request  and 
with  OJJDP  prior  approval  (see 
§  31.303(f)(4)). 

15.  Comment:  The  word  "certify"  in 

5  31.303{f)(4)(iv)  should  he  removed  and 
the  regulation  require  only  that  a 
"determination"  has  been  made  that  the 
adult  jail  or  lockup  provides  for  the  sight 
and  sound  separation  of  juveniles  and 
incarcerated  adults. 

Response:  The  use  of  the  term 
"certify"  was  intentionally  included  to 
require  that  specific  action  be  taken, 
both  by  the  State  and  the  facility 
administration,  to  ensure  the  facility 
provides  for  sight  and  sound  separation 
of  juveniles  and  incarcerated  adults. 
Through  a  certification  process,  the 
facility  would  have  to  document  it 
provides  for  both  separation  and  visual , 
supervision.  This  could  be  accomplished 
by  the  jail  administration  stating  in 
writing  that  these  requirements  are  met 
and  agreeing  to  notify  the  Slate  if  the 
facility  is  unable  or  fails  to  maintain  the 
required  level  of  separation  and 
supervision. 

16.  Comment:  The  regulation 
requirement  of  "at  least  6  months  of 
data"  for  the  annual  monitoring  report 
will  create  problems  with  data 
collection  and  monitoring  because  of  the 
lack  of  both  staff  and  resources. 

Response:  OJJDP  will  provide 
assistance  and  guidance  to  those  States 
which  will  need  to  expand  the  length  of 
their  reporting  period  to  comply  with 
§  31.303(f)(5).  With  regard  to  costs 
associated  with  accomplishing  the 
monitoring  requirement,  see  Comment 
11. 

17.  Comment:  The  six-hour  "grace 
period"  for  detaining  juveniles  in  adult 
jails  or  lockups  is  extremely  difficult  to 
rationalize  and  justify  and  a  less 
restrictive  limit  would  allow  the 
freedom  to  determine  more  accurately 
the  needs  of  a  juvenile.  Does  the  six- 
hour  provision  preclude  placing  a 
juvenile  in  a  jail  late  at  night  and 
releasing  him  or  her  the  next  morning? 
The  six-hour  grace  period  should  be 
extended  to  10. 12,  or  24  hours  because 
in  some  remote  areas  it  is  impossible  to 
travel  the  distance  necessary, 
particularly  in  foul  weather,  to  pick  up  a 
youth  within  six  hours. 

Response:  It  is  Congress'  finding  that 
juvenile  offenders  and  nonoffenders 
should  not  be  placed  in  an  adult  jail  or 
lockup  for  any  period  of  time.  However, 
for  the  purpose  of  monitoring  and 
reporting  compliance  with  the  jail 


removal  requirement,  the  House 
Committee  on  Education  and  Labor 
stated,  in  its  Committee  Report  on  the 
1980  Amendments,  that  it  would  be 
permissible  for  OJJDP  to  permit  States  to 
exclude,  for  monitoring  purposes,  those 
juveniles  alleged  to  have  committed  an 
act  which  would  be  a  crime  if  committed 
by  an  adult  (cri.minal  type  offenders) 
and  who  are  held  in  an  adult  jail  or 
lockup  for  up  to  six  hours.  This  six  hour 
period  would  be  limited  to  the 
tempoi  dry  holding  in  an  adult  jail  or. 
lockup  by  police  for  the  specific  purpose 
of  idcntificalion.  processing,  and 
transfer  to  juvenile  court  officials  or  to 
juvenile  shelter  or  detention  facilities. 
Any  such  holding  of  a  juvenile  criminal- 
type  offender  must  be  limited  to  the 
absolute  minimum  time  necessary  to 
complete  this  action,  not  to  exceed  six 
hours,  and  in  no  case  overnight.  E\  rn 
where  such  a  temporary  holding  is 
permitted,  the  section  223(a)(13) 
separation  requirement  would  operate 
to  prohibit  the  accused  juvenile 
criminal-type  offender  from  being  in 
sight  or  sound  contact  with  an  adult 
offender  during  this  brief  holding  period. 
Under  no  circumstances  does  the 
allowance  of  a  six-hour  "grace  period" 
applicable  to  juvenile  criminal-type 
offenders  permit  a  juvenile  status 
offender  or  nonoffender  be  detained, 
even  temporarily,  in  an  adult  jail  or 
lockup  under  section  223(a)(14).  In 
monitoring  for  compliance  with  section 
223(a)(14).  section  31.303(f](5)(iv)  of  the 
regulation  requires  States  to  report  the 
number  of  juvenile  criminal-type 
offenders  held  in  adult  jails  and  lockups 
in  excess  of  six  hours.  However,  it 
should  be  noted  that  the  six  hours  does 
not  include  time  involved  in  transporting 
a  juvenile  to  or  from  an  adult  jail  or 
lockup. 

18.  Comment:  The  revised  definition  of 
the  term  "secure"  in  §  31.304(b),  which 
ciatified  that  "staff  secure"  facilities  are 
outside  the  scope  of  the  statutory 
definition,  was  the  subject  of  several 
comments.  Some  commentators  found 
the  clarification  helpful,  recognizing  the 
need  to  provide  for  the  safety  and 
protection  of  all  juveniles  in  appropriate 
circumstances  through  therapeutic 
intervention.  However,  a  number  of 
others  felt  that  better  definitions  of 
related  terms  such  as  "limited '. 
"reasonable"  and  "for  their  own 
protection  and  safety"  required  further 
study,  particularly  in  view  of  the  due 
process  and  liberty  interest  implications 
of  the  staff  secure  concept,  a  pTceivea 
potential  for  abuse,  and  the  need  lo 
identify  effective  staff  secure  programs 
in  order  to  properly  define  the  concept. 
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Response:  OJJDP  found  these 
comments  helpful.  The  use  of  the  word 
"secure"  in  "staff  secure"  in  the  draft 
regulation  apparently  caused  some 
confusion.  Perhaps  "staff  restrictive" 
would  have  been  a  better  descriptor,  hi 
any  event,  OJJDP  has  eliminated  the  use 
of  the  term  'staff  secure"  in  the  final 
regulation.  However,  the  office  will 
continue  to  work  with  individuals  and 
organizations  in  the  field  of  juvenile 
justice  to  define  this  concept  in  the 
contevt  of  effective  programs  that  use 
staff  control  techniques,  which  include 
procedures  or  methods  other  than  the 
U8P  of  construction  fixtures,  that  may 
physically  restrict  the  movements  and 
activities  of  individual  facility  residents. 
Tire  objective  is  to  insure  that  juveniles 
will  remain  in  residential  facilities  to 
receive  the  care  and  treatment  that  is 
necessary  to  carry  out  (he  juvenile  or 
family  court  custody  order. 

The  JJDP  Act  deHnes  the  terms 
"secure  detention  facility"  and  "secure 
correctional  facility"  in  sections  103  (12) 
and  (13).  In  this  context,  the  terms  are 
expressly  defined  to  include  only  those 
public  or  private  residential  facilities 
which  "include(s)  construction  fixtures 
designed  to  physically  restrict  the 
movements  and  activities  of  juveniles 
.  .  .".  The  plain  meaning  of  this 
statutory  language  is  that  facility 
features  other  than  "construction 
fixtures",  such  as  the  use  of  staff  to 
restrict  physically  or  procedurally  the 
movements  and  activities  of  juveniles, 
are  not  within  the  scope  of  the 
definition. 

Executive  Order  12291 

This  announcement  does  not 
constitute  a  "major"  rule  as  defined  by 
Executive  Order  12291  because  it  does 
not  result  in:  (a)  An  effect  on  the 
economy  of  $100  million  or  more,  (b)  a 
major  increase  in  any  costs  or  prices,  or 
(c)  adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation  among  American 
enterprises. 

Regulatory  Flexibility  Act 

This  final  rule  does  not  have 
"significant"  economic  impact  on  a 
substantial  number  of  small  "entities", 
as  defined  by  the  Regulatory  Flexibility 
Act  (Pub.  L  96-354). 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  for  compliance  monitoring 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (Data  Collection  *1121- 
0089.  expiration  date  June  30. 1986] 
under  the  Paperwork  Reduction  Act.  44 
I I.S.C.  3504(h). 


List  of  Subjects  in  28  CFR  Part  31 

Grant  programs.  Juvenile  delinquency. 
Accordingly.  28  CFR  Part  31  is  revised 
to  read  as  follows: 

PART  31— FORMULA  GRANTS 
Subpart  A— General  Provisions 

Sec. 

31.1  General. 

31.2  Statutory  uuthoAty. 

31.3  Submisskin  date. 

Subpart  B — Eligible  Applicants 

31.100  Eligibility. 

31.101  Designation  of  Slate  agency. 

31.102  State  agency  structure. 

31.103  Membership  of  supervisory  board. 

Subpart  C — General  Requirements 

31.200  General 

31.201  Audit. 

31.202  Civil  rights. 

31.203  Open  meetings  and  public  access  to 

records. 

Subpart  0— Juvenile  Justice  Act 
Requirements 

31.300  General. 

31.301  Funding 

31.302  Applicant  Slate  agency. 

31.303  Substantive  requirements. 

31.304  Definitions. 

Subpart  E — General  Conditions  and 
Assurances 

31.400  Compliance  with  stutute. 

31.401  Compliance  with  other  Federal  laws, 
orders,  circulars. 

31.402  Application  on  file. 

31.403  Non-discrimination. 

Authority:  Juvenile  justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended.  (42 
U.S.C.  5601  el  seq.) 

Subpart  A— General  Provisions 

§31.1     General. 

This  part  defines  eligibility  and  sets 
forth  requirements  for  application  for 
and  administration  of  formula  grants  to 
State  governments  authorized  by  Part  B, 
Subpart  L  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act. 

§  31.2    Statutory  authority. 

The  Statute  establishing  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  and  giving  authority  to  make 
grants  for  juvenile  justice  and 
delinquency  prevention  improvement 
programs  is  ihe  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended  (42  U.S.C.  5601  et  seq.). 

§  31.3    Submission  date. 

Formula  Grant  Applications  for  each 
of  Fiscal  Year  should  be  submitted  to 
OJJDP  by  August  1st  (60  days  prior  to 
the  beginning  of  the  fiscal  year)  or     ^ 
within  60  days  after  the  States  are 
officially  notified  of  the  fiscal  year 
formula  grant  allocations. 


Subpart  B — Eligible  Applicants 

§31.100    Eligibility. 

All  States  as  defined  by  section  103(7) 
of  the  JJDP  Art. 

§31.101    Designation  of  State  agency. 
The  Chief  Executive  of  each  State 
which  chooses  to  apply  for  a  formula 
grant  shall  establish  or  designate  a  State 
agency  as  the  sole  agency  for 
supervising  the  preparation  and 
administration  of  the  plan.  The  plan 
must  demonstrate  compliance  with 
administrative  and  supervisory  board 
membership  requirements  established 
by  the  OJJDP  Administrator  pursuant  to 
Section  261(c)  of  the  JJDP  Act.  States 
must  have  available  for  review  a  copy  of 
the  State  law  or  executive  order 
establishing  the  State  agency  and  its 
authority. 

§  3 1 .  102    State  agency  structure. 

The  State  agency  may  be  a  discrete 
unit  of  State  government  or  a  division  or 
other  component  of  an  existing  State 
crime  commission,  planning  agency  or 
other  appropriate  unit  of  State 
government.  Details  of  organization  and 
structure  are  matters  of  State  discretion, 
provided  that  the  agency:  (a)  Is  a 
definable  entity  in  the  executive  branch 
with  the  requisite  authority  to  carry  out 
the  responsibilities  imposed  by  the  JJDP 
Act;  (b)  has  a  supervisory  board  (i.e..  a 
board  of  directors,  commission, 
committee,  council,  or  other  policy 
board)  which  has  responsibility  for 
supervising  the  preparation  and 
administration  of  the  plan  and  its 
implementation;  and  (c)  has  sufficient 
staff  and  staff  capability  to  carry  out  the 
board's  policies  and  the  agency's  duties 
and  responsibilities  to  administer  the 
program,  develop  the  plan,  process 
applications,  administer  grants  awarded 
under  the  plan,  monitor  and  evaluate 
programs  and  projects,  provide 
administration/support  services,  and 
perform  such  accountability  functions  as 
are  necessary  to  the  administration  of 
Federal  funds,  such  as  grant  close-out 
and  audit  of  subgrant  and  contract 
funds. 

§  3 1 . 1 03    Membership  of  Supervisory 
Board. 

The  State  advisory  group  appointed 
under  section  223(a)(3)  may  operate  as 
the  supervisory  board  for  the  State 
agency,  at  the  discretion  of  the 
Governor.  Where,  however,  a  State  has 
continuously  maintained  a  broad-based 
law  enforcement  and  criminal  justice 
supervisory  board  (council)  meeting  all 
the  requirements  of  section  402(b)(2)  of 
the  Justice  System  Improvement  Act  of 
1979.  and  wishes  to  maintain  such  a 
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buard.  such  composition  shall  continue 
to  be  acceptable  provided  that  the 
board's  membership  includes  the 
chairman  and  at  least  two  additional 
citizen  members  of  the  State  advisory 
group.  For  purposes  of  this  requirement 
a  citizen  member  is  defined  as  any 
person  who  is  not  a  full-time 
government  employee  or  elected  official. 
Any  executive  committee  of  such  a 
board  must  include  the  same  proportion 
of  juvenile  justice  advisory  group 
members  as  are  included  in  the  total 
board  membership.  Any  other  proposed 
supervisory  board  membership  is 
subject  to  case  by  case  review  and 
approval  of  the  OJIDP  Administrator 
and  will  require,  at  a  minimum, 
"balanced  representation"  of  juvenile 
justice  interests. 

Subpart  C — General  Requirements 

§31.200    General. 

This  subpart  sets  forth  goner.d 
requirements  applicable  to  formula 
grant  recipients  under  the  )|DP  Act  of 
1974.  as  amended.  Applicants  must 
assure  compliance  or  submit  necessary 
information  on  these  requirements. 

§  31.201    Audit 

The  State  must  assure  that  it  adheres 
to  the  audit  requirements  enumerated  in 
the  "Financial  and  Administrative  Guide 
for  Grants".  Guideline  Manual  7100.1 
(current  edition].  Chapter  8  of  the 
Manual  contains  a  comprehensive 
statement  of  audit  policies  and 
requirements  relative  to  grantees  and 
subgrantees. 

$31,202    CMI  rights. 

(a)  To  carry  out  the  State's  Federal 
civil  rights  responsibilities  the  plan 
must: 

(1)  Designate  a  civil  rights  contact 
person  who  has  lead  responsibility  in 
insuring  that  all  applicable  civil  rights 
requirements,  assurances,  and 
conditions  are  met  and  who  sh.dl  act  as 
liaison  in  all  civil  rights  matters  with 
OJIDP  and  the  OJP  Office  of  Civil  Rights 
Compliance  (OCRC);  and 

(2)  Provide  the  Council's  Equal 
Employment  Opportunity  Program 
(EEOP).  if  required  to  maintain  one 
under  28  CFR  42.301.  et  seq..  where  the 
application  is  for  $500,000  or  more. 

(b)  The  application  must  provide 
assurance  that  the  State  will: 

(1)  Require  that  every  applicant 
required  to  formulate  an  EEOP  in 
accordance  with  28  CFR  42.201  et  seq.. 
submit  a  certification  to  the  State  that  it 
has  a  current  EEOP  on  file,  which  meets 
the  requirement  therein: 

(2)  Require  that  every  criminal  or 
juvenile  justice  agency  applying  for  a 


grant  of  $500,000  or  more  submit  a  copy 
of  its  EEOP  (if  required  to  maintain  one 
under  28  CFR  42.301.  et  seq.)  to  OCRC  at 
the  time  it  submits  its  application  to  the 
State; 

(3)  Inform  the  public  and  subgrantees 
of  affected  persons'  rights  to  file  a 
complaint  of  discrimination  with  OCRC 
for  investigation; 

(4)  Cooperate  with  OCRC  during 
compliance  reviews  of  recipients 
located  within  the  State:  and 

(5)  Comply,  and  that  its  subgrantees 
and  contractors  will  comply  with  the 
requirement  that,  in  the  event  that  a 
Federal  or  State  court  or  administrative 
agency  makes  a  finding  of 
discrimination  on  the  basis  of  race, 
color,  religion,  national  origin,  or  sex 
(after  a  due  process  hearing)  against  a 
State  or  a  subgrantee  or  contractor,  the 
affected  recipient  or  contractor  will 
forward  a  copy  of  the  finding  to  OCRC. 

§  31.203    Open  meetings  and  public  access 
to  records. 

The  State  must  assure  that  the  State 
agency  and  its  superx'isory  board 
established  pursuant  to  section  261(c)(1) 
and  the  State  advisory'  group 
established  pursuant  to  section  223(a)(3) 
will  follow  applicable  State  open 
meeting  and  public  access  laws  and 
regulations  in  the  conduct  of  meetings 
and  the  maintenance  of  records  relating 
to  their  functions. 

Subpart  D — Juvenile  Justice  Act 
Requirements 

§  31.300    General. 

This  subpart  sets  forth  specific  )jDP 
Act  requirements  for  application  and 
receipt  of  forr.iula  grants. 

§  31.301    Funding. 

[^]  Allocation  to  Sintcs.  Each  Slate 
receives  a  base  allotment  of  $225,000 
except  for  the  Virgin  Islands;  Guam, 
American  Samoa,  the  Trust  Territory  of 
the  Pacific  Islands  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  where  the  base  amount  is 
$56,250.  Funds  are  allocated  among  the 
States  on  the  basis  of  relative 
population  under  18  years  of  age.  0)]DP 
will  officially  notify  the  States  and 
territories  of  their  respective  allocation 
within  30  days  after  the  appropriation 
bill  for  the  applicable  fiscal  year 
becomes  law. 

(b)  Funds  for  Local  l-'se.  At  least  two- 
thirds  of  the  formula  grant  allocation  to 
the  State  must  be  used  for  programs  by 
local  government,  or  local  private 
agencies  unless  the  State  applies  for  and 
is  granted  a  waiver  by  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention. 


(c)  Match.  Formula  grants  under  the 
JJDP  Act  shall  be  100%  of  approved 
costs,  with  the  exception  of  planning 
and  administration  funds,  which  require 
a  100%  cash  match  (dollar  for  dollar), 
and  construction  projects  funded  under 
section  227(a)(2)  which  also  require  a 
100%  cash  match. 

(d)  Funds  for  Administration.  Not 
more  than  7.5%  of  the  total  annual 
formula  grant  award  may  be  utilized  to 
develop  the  annual  juvenile  justice  plan 
and  pay  for  administrative  expenses, 
including  project  monitoring  evaluation. 
These  funds  are  to  be  matched  on  a 
dollar  for  dollar  basis.  The  State  shall 
make  available  needed  funds  for 
planning  and  administration  to  units  of 
local  government  or  combinations  on  an 
equitable  basis.  Each  annual  application 
must  identify  uses  of  such  funds. 

(e)  Nonparticipating  States.  Pursuant 
to  section  223(d).  the  OJJDP 
Administrator  shall  endeavor  to  make 
the  fund  allotment  under  section  222(a). 
of  a  State  which  chooses  not  to 
participate  or  loses  its  eligibility  to 
participate  in  the  formula  grant  program, 
directly  available  to  local  public  and 
private  nonprofit  agencies  within  the 
nonparticipating  State.  The  funds  may 
be  used  only  for  the  purpose(s)  of 
achieving  deinstitutionalization  of  status 
offenders  and  nonoffenders,  separation 
of  juveniles  from  incarcerated  adults, 
and/or  removal  of  juveniles  from  adult 
jails  and  lockups.  Absent  the 
demonstration  of  compelling 
circumstances  justifying  the  reallocation 
of  formula  grant  funds  back  to  the  State 
to  which  the  funds  were  initially 
allocated,  or  the  pendency  of 
administrative  hearing  proceedings 
under  section  223(d).  formula  grant 
funds  will  be  reallocated  on  October  1 
following  ths  fiscal  year  for  which  the 
funds  were  appropriated.  Reallocated 
funds  will  be  competitively  awarded  to 
eligible  recipients  pursuant  to  program 
announcements  published  in  the  Federal 
Register. 

S  3 1 .302    Applicant  State  agency. 

(a)  Pursuant  to  section  223(a)(1). 
section  223(a)(2)  and  section  261(c)  of 
the  JJDP  Act,  the  State  must  assure  that 
the  State  agency  approved  under 
Section  261(c)  has  been  designated  as 
the  sole  agency  for  supervising  the 
preparation  and  administration  of  the 
plan  and  has  the  authority  to  implement 
the  plan. 

(b)  Advisory  Group.  Pursuant  to 
section  223(a)(3)  of  the  JjDP  Act,  the 
Chief  Executive: 

(1)  Shall  establish  an  advisory  group 
pursuant  to  section  223(a)(3)  of  the  JJDP 
Act.  The  State  shall  provide  a  list  of  ail 
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current  advisory  group  members, 
indicating  their  respective  dates  of 
appointment  and  how  each  member 
meets  the  membership  requirements 
specified  in  this  section  of  the  Act. 

(2)  Should  consider,  in  meeting  the 
slatulory  membership  requirements  of 
section  223(a)(3)  (A)  to  (E).  appointing  at 
least  one  member  who  represents  each 
of  the  following:  A  law  enforcement 
officer  such  as  a  police  officer;  a 
juvenile  or  family  court  judge;  a 
probation  officer;  a  corrections  official: 
a  prosecutor;  a  representative  from  an 
^^anization.  such  as  a  parents  group, 
concerned  with  teenage  drug  and 
alcohol  abuse:  and  u  high  school 
principal. 

(c)  The  State  shall  assure  that  it 
complies  with  the  Advisory  Group 
Financial  support  requirement  of  section 
222(d)  and  the  composition  and  function 
requirements  of  section  223(a)(3)  of  the 
nop  Act. 

3 1 .303    Substantive  requirements. 

(a)  Assurances.  The  Slate  must  certify ' 
through  the  provision  of  assurances  that 
it  has  complied  and  will  comply  (as 
appropriate)  with  section  223(a)  (4),  (5), 
(6).  (7).  (8)(C).  (9).  (10).  (11).  (16).  (17). 
(18).  (19).  (20),  and  (21).  and  sections  229 
and  261(d).  in  formulating  and 
implementing  the  State  plan.  The 
Formula  Grant  Application  Kit  can  be 
used  as  a  reference  in  providing  these 
assurances. 

(h)  Serious  Juvenile  Offender 
Emphasis.  Pursuant  to  sections  101(a)(8) 
and  223(a){10)  of  the  JJDP  Act.  the  Office 
encourages  States  that  have  identified 
serious  and  violent  juvenile  offenders  as 
a  priority  problem  to  allocate  formula 
grant  funds  to  programs  designed  for 
serious  and  violent  juvenile  offenders  at 
a  level  coitBistent  with  the  extent  of  the 
problem  as'identified  through  the  State 
planning  process.  Particular  attention 
should  be  given  to  improving 
prosecution,  sentencing  procedures, 
providing  resources  necessary  for 
informed  dispositions,  providing  for 
effective  rehabilitation,  and  facilitating 
the  coordination  of  services  between  the 
juvenile  justice  and  criminal  justice 
systems. 

(c)  Deinstitutionalization  of  Status 
Offenders  and  Non-Offenders.  Pursuant 
4o  section  223(a)(12){A)  of  the  IJDP  Act. 
the  State  shall: 

(1)  Describe  its  plan,  procedure,  and 
timetable  covering  the  three-year 
planning  cycle,  for  assuring  that  the 
requirements  of  this  section  are  met. 
Refer  to  §  31.303(0(3)  for  the  rules 
related  to  the  valid  court  order 
exception  to  this  Act  requirement. 


(2)  Describe  the  barriers  the  State 
faces  in  achieving  full  compliance  with 
the  provisions  of  this  requirement. 

(3)  For  those  States  that  have 
achieved  "substantial  compliance",  as 
outlined  in  section  223(c)  of  the  Act. 
document  the  unequivocal  commitment 
to  achieving  full  compliance. 

(4)  Those  States  which,  based  upon 
the  most  recently  submitted  monitoring 
report,  have  been  found  to  be  in  full 
compliance  with  section  223(a)(12)(A) 
may.  in  lieu  of  addressing  paragraphs  (c) 
(1).  (2).  and  (3)  of  this  section,  provide 
an  assurance  that  adequate  plans  and 
resources  are  available  to  maintain  full 
compliance. 

(5)  Submit  the  report  required  under 
section  223(a)(12)(B)  of  the  Act  as  part 
of  the  annual  monitoring  report  required 
by  section  223(a)(15)  of  the  Act. 

(d)  Contact  with  Incarcerated  Adults. 
(1)  Pursuant  to  section  223(a)(13)  of  the 
IJDP  Act  the  Slate  shall: 

(i)  Describe  its  plan  and  procedure, 
covering  the  three-year  planning  cycle, 
for  assuring  that  the  requirements  of  this 
section  are  met.  The  term  regular 
contact  is  defined  as  sight  and  sound 
contact  with  incarcerated  adults, 
including  inmate  trustees.  This 
prohibition  seeks  as  complete  a 
separation  as  possible  and  permits  no 
more  than  haphazard  or  accidental 
contact  between  juveniles  and 
incarcerated  adults.  In  addition,  include 
a  timetable  for  compliance  and  justify 
any  deviation  from  a  previously 
approved  timetable. 

(ii)  In  those  isolated  instances  where 
juvenile  criminal-type  offenders  remain 
confined  in  adult  facilities  or  facilities  in 
which  adults  are  confined,  the  State 
must  set  forth  the  procedures  for 
assuring  no  regular  sight  and  sound 
contact  between  such  juveniles  and 
adults. 

(iii)  Describe  the  barriers  which  may 
hinder  the  separation  of  alleged  or 
adjudicated  criminal-type  offenders, 
status  offenders  and  non-offenders  from 
incarcerated  adults  in  any  particular 
jail,  lockup,  detention  or  correctional 
facility. 

(iv)  Those  States  which,  based  upon 
the  most  recently  submitted  monitoring 
report,  have  been  found  to  be  in 
compliance  with  section  223(a)(13)  may, 
in  lieu  of  addressing  paragraphs  (d)  (i). 
(ii).  and  (iii)  of  this  section,  provide  an 
assurance  that  adequate  plans  and 
resources  are  available  to  maintain 
compliance. 

(v)  Assure  that  adjudicated  offenders 
are  not  reclassified  administratively  and 
transferred  to  an  adult  (criminal) 
correctional  authority  to  avoid  the  intent 
of  segregating  adults  and  juveniles  in 
correctional  facilities.  This  does  not 


prohibit  or  restrict  waiver  of  juveniles  to 
criminal  court  for  prosecution,  according 
to  S'ate  law.  It  does,  however,  preclude 
a  State  from  administratively 
transferring  a  juvenile  offender  to  an 
adult  correctional  authority  or  a  tninsfer 
within  a  mixed  juvenile  and  adult 
facility  for  placement  with  adult 
criminals  either  before  or  after  a 
juvenile  reaches  the  statutory  age  of 
majority.  It  also  precludes  a  State  from 
transferring  adult  offenders  to  juvenile 
correctional  authority  for  placement. 

(2)  Implementation.  The  requirement 
of  this  provision  is  to  be  planned  and 
implemented  immediately  by  each  Stale 
in  light  of  identified  constraints  on 
immediate  implementation.  Immediate 
compliance  is  required  where  no 
constraints  exist.  Where  constraints 
exist,  the  designated  date  of  compliance 
in  the  latest  approved  plan  is  the 
compliance  deadline.  Those  States  not 
in  compliance  must  show  annual 
progress  toward  achieving  compliance 
until  compliance  is  reached. 

(e)  Removal  of  Juveniles  From  Adult 
fails  and  Lockups.  F*ursuant  to  section 
223(a)(14)  of  the  JJDP  Act.  the  State 
shall: 

(1)  Describe  its  plan,  procedure,  and 
timetable  for  assuring  that  requirements 
of  this  sectionAvill  be  met  beginning 
after  December  8, 1985.  Refer  to 

§  31.303(f)(4)  to  determine  the  regulatory 
exception  to  this  requirement. 

(2)  Describe  the  barriers  which  the 
State  faces  in  removing  all  juveniles 
from  adult  jails  and  lockups.  This 
requirement  excepts  only  those 
juveniles  formally  waived  or  transferred 
to  criminal  court  and  against  whom 
criminal  felony  charges  have  been  filed, 
or  juveniles  over  whom  a  criminal  court 
has  original  or  concurrent  jurisdiction 
and  such  courts  jurisdiction  has  been 
invoked  through  the  filing  of  criminal 
felony  charges. 

(3)(i)  Determine  whether  or  not  a 
facility  in  which  juveniles  are  detained 
or  confined  is  an  adult  jail  or  lockup.  In 
circumstances  where  the  juvenile  and 
adult  facilities  are  located  in  the  same 
building  or  on  the  same  grounds,  each  of 
the  following  fcur  requirements  initially 
set  forth  in  the  January  17. 1984  Federal 
Register  (49  FR  2054-2055)  must  be  met 
in  order  to  ensure  the  requisite 
separateness  of  the  two  facilities.  The 
requirements  are: 

(A)  Total  separation  between  juvenile 
and  adult  facility  spatial  areas  such  that 
there  could  be  no  haphazard  or 
accidental  contact  between  juvenile  and 
adult  residents  in  the  respective 
facilities. 

(B)  Total  separation  in  all  juvenile  and 
adult  program  activities  within  the 
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facilities,  including  recreation, 
education,  counseling,  health  care, 
dining,  sleeping.  and>^eneral  living 
activities. 

(C)  Separate  juvenile  and  adult  staff, 
including  management,  security  staff, 
and  direct  care  staff  such  as  recreation, 
education,  and  counseling.  Specialii-ed 
services  staff,  such  as  cooks, 
bookkeepers,  and  medical  professionals 
who  are  not  normally  in  contact  v\ith 
detainees  or  whose  infrequent  contacts 
occur  under  conditions  of  separ.ition  of 
juvenile  and  adults,  can  serve  both. 

(D)  In  States  that  have  established 
State  standards  or  licensing 
requirements  for  secure  juvenile 
detention  facilities,  the  juvenile  facility 
meets  the  standards  and  is  licensed  as 
appropriate. 

(ii)  The  State  must  initially  determine 
that  the  four  requirements  are  fully  met. 
l!pon  such  determination,  the  State  must 
submit  to  OIIDP  a  request  to  concur 
with  the  State  finding  that  a  separate 
juvenile  facility  exists.  To  enable  OJIDP 
to  assess  the  separateness  of  the  two 
facilities,  sufficient  documentation  must 
accompany  the  request  to  demonstrate 
that  each  requirement  is  met. 

(4)  For  those  States  that  have 
achieved  "substantial  compliance"  with 
section  223(a)n4)  as  specified  in  section 
223(c)  of  the  Act.  document  the 
unequivocal  commitment  to  achieving 
full  compliance. 

(5)  Those  States  which  based  upon 
the  most  recently  submitted  monitoring 
report,  have  been  found  to  be  in  full 
compliance  with  section  223{.i)(14)  may. 
in  lieu  of  addressing  paragraphs  (e)  (1). 
(2),  and  (4}  of  this  Section,  provide  an 
assurance  that  adequate  plans  and 
resources  are  available  to  maintain  full 
compliance. 

(f)  Monitoring  of /oils.  Detention 
Facilities  and  Correctional  Facilities.  (1) 
Pursuant  to  section  22.1ta)(15)  of  the  JJDP 
Act.  and  e.xccpt  as  provided  by 
paragraph  (0(7)  of  this  section,  the  State 
shall: 

(i)  Describe  its  plan,  procedure,  and 
timetable  for  annually  monitoring  jails, 
lockups,  detention  facililies.  correctional 
facilities  and  non-secure  facilities.  The 
plan  must  at  a  minimum  describe  in 
detail  each  of  the  following  tasks 
including  the  identification  of  the 
specific  agency  (s)  responsible  for  each 
task. 

(A)  Identification  of  Monitoring 
Universe:  This  refers  to  the 
identification  of  all  residential  facilities 
which  might  hold  juveniles  pursuant  to 
public  authority  and  thus  must  be 
classified  to  determine  if  it  should  be 
included  in  the  monitoring  effort.  This 
includes  those  facilities  owned  or 
operated  by  public  and  private  agencies. 


(D)  Classification  of  the  Monitoring 
Universe:  This  is  the  classification  of  all 
facilities  to  determine  which  ones 
should  be  considered  as  a  secure 
detention  or  correctional  facility,  adult 
correctional  institution,  jail,  lockup,  or 
other  type  of  secure  or  nonsecure 
facility. 

(C)  Inspection  of  facilities:  Inspection 
of  facilities  is  necessary  to  ensure  an 
accurate  assessment  of  each  facility's 
classification  and  record  keeping.  The 
inspection  must  include:  (/)  A  review  of 
the  physical  accommodations  to 
determine  whether  it  is  a  secure  or  non- 
secure facility  or  whether  adequqte  sight 
and  sound  separation  between  juvenile 
and  adult  offenders  exists  and  [2]  a 
review  of  the  record  keeping  system  to 
determine  whether  sufficient  data  are 
maintained  to  determine  compliance 
with  section  223(a)  (12).  (13)  and/or  (14). 

(D)  Data  Collection  and  Data 
Verification:  This  is  the  actual  collection 
and  reporting  of  data  to  determine 
whether  the  facility  is  in  compliance 
with  the  applicable  requirement(s)  of 
section  223(a)  (12).  (13)  and/or  (14).  The 
length  of  the  reporting  period  should  be 
12  months  of  data,  but  in  no  case  less 
than  6  months.  If  the  data  is  self- 
reported  by  the  facility  or  is  collected 
and  reported  by  an  agency  other  than 
the  State  agency  designated  pursuant  to 
section  223(a)(1)  of  the  J|DP  Act.  the 
plan  must  describe  a  statistically  valid 
procedure  used  to  verify  the  reported 
data. 

(ii)  Provide  a  description  of  the 
barriers  which  the  State  faces  in 
implementing  and  maintaining  a 
monitoring  system  to  report  the  level  of 
compliance  with  section  223(a)  (12).  (13). 
and  (14)  and  how  it  plans  to  overcome 
such  barriers. 

(iii)  Describe  procedures  established 
for  receiving,  investigating,  and 
reporting  complaints  of  violatiftn  of 
section  223(a)  (12).  (13).  and  (14).  This 
should  include  both  legislative  and 
administrative  procedures  and 
sanctions. 

(2)  For  the  purpose  of  monitoring  for 
compliance  with  section  223(a)(12)(A)  of 
the  Act  a  secure  detention  or 
correctional  facility  is  any  secure  public 
or  private  facility  used  for  the  lawful 
custody  of  accused  or  adjudicated 
juvenile  offenders  or  non-offenders,  or 
used  for  the  lawful  custody  of  accused 
or  convicted  adult  criminal  offenders. 

(3)  Valid  Court  Order  For  the  purpose 
of  determining  whether  a  valid  court 
order  exists  and  a  juvenile  has  been 
found  to  be  in  violation  of  that  valid 
order  all  of  the  following  conditions 
must  be  present  prior  to  secure 
incarceration: 


(i)  The  juvenile  must  have  been 
brought  into  a  court  of  competent 
jurisdiction  and  made  subject  to  an 
order  issued  pursuant  to  proper 
authority.  The  order  must  be  one  which 
regulates  future  conduct  of  the  juvenile. 

(ii)  The  court  must  have  entered  a 
judgment  and/or  remedy  in  accord  with 
established  legal  principles  based  on  the 
facts  after  a  hearing  which  observes 
proper  procedures. 

(iii)  The  juvenile  in  question  must 
have  received  adequate  and  fair 
warning  of  the  consequences  of 
violation  of  the  order  at  the  time  it  was 
issued  and  such  warning  must  be 
provided  to  the  juvenile  and  to  the 
juvenile's  attorney  and/or  legal 
guardian  in  writing  and  be  reflected  in 
the  court  record  and  proceedings. 

(iv)  .All  judicial  proceedings  related  to 
an  alleged  violation  of  a  valid  court 
order  must  be  held  before  a  court  of 
competent  jurisdiction.  A  juvenile 
accused  of  violating  a  valid  court  order 
may  be  held  in  secure  detention  beyond 
the  24-hour  grace  period  permitted  for  a 
noncriminal  juvenile  offender  under 
OJIUP  monitoring  policy,  for  protective 
purposes  as  prescribed  by  Stale  law,  or 
to  assure  the  juvenile's  appearance  at 
the  violation  hearing,  as  provided  by 
State  law.  if  there  has  been  a  judicial 
determination  based  on  a  hearing  during 
the  24-hour  grace  period  that  there  is 
probable  cause  to  believe  the  juvenile 
violated  the  court  order.  In  such  case  the 
juveniles  may  be  held  pending  a 
violation  hearing  for  such  period  of  time 
as  is  provided  by  State  law.  but  in  no 
event  should  detention  prior  to  a 
violation  hearing  exceed  72  hours 
exclusive  of  nonjudicial  days.  A  juvenile 
found  in  a  violation  hearing  to  have 
violated  a  court  order  may  be  held  in  a 
secure  detention  or  correctional  facility. 

(v)  Prior  to  and  during  the  violation 
hearing  the  following  full  due  process 
rights  must  be  provided: 

(A)  The  right  to  have  the  charges 
against  the  juvenile  in  writing  served 
upon  him  a  reasonable  time  before  the 
hearing: 

(B)  The  right  to  a  hearing  before  a 
court; 

(C)  The  right  to  an  explanation  of  the 
nature  and  consequences  of  the 
proceeding: 

(D)  The  right  to  legal  counsel,  and  the 
right  to  have  such  counsel  appointed  by 
the  court  if  indigent: 

(E)  The  right  to  confront  witnesses; 

(F)  The  right  to  present  witnesses: 

(G)  The  right  to  have  a  transcript  or 
record  of  the  proceedings:  and 

(H)  The  right  of  appeal  to'an 
appropriate  court. 
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(vi)  In  entering  any  order  that  directs 
or  authorizes  disposition  of  placement  in 
a  secure  facility,  the  judge  presiding 
over  an  initial  probable  cause  hearing  or 
violation  hearing  must  determine  that  all 
the  elements  of  a  valid  court  order 
(paragraphs  (0(^1  (i).  (ii)  and  (iii)  of  this 
section)  and  the  applicable  due  process 
rights  (paragraph  (r)(3)(v)  of  this  section) 
were  afforded  the  juvenile  and.  in  the 
case  of  a  violation  hearing,  the  judge 
must  determire  that  there  is  no  less 
restrictive  alternative  appropriate  to  the 
needs  of  the  juvenile  and  the 
community.  • 

(vii)  A  non-offender  such  as  a 
dependent  or  neglected  child  cannot  be 
placed  in  secure  detention  or 
correctional  facilities  for  violating  a 
valid  court  order. 

(4)  Removul  Exception  (Section 
223(a)(14j).  The  following  conditions 
must  be  met  in  ordef  for  an  accused 
juvenile  criminal-type  offender,  awaiting 
an  initial  court  appearance,  to  be 
detained  up  to  24  hours  (excluding 
weekends  and  holidays)  in  an  adult  jail 
or  lockup: 

(i)  The  State  must  have  an 
enforceable  State  law  requiring  an 
initial  court  appearance  within  24  hours 
after  being  taken  into  custody 
(excluding  weekends  and  holidays); 

(ii)  The  geographic  area  having 
jurisdiction  over  the  juvenile  is  outside  a 
metropolitan  statistical  area  pursuant  to 
the  Bureau  of  Census'  current 
designation; 

(iii)  A  determination  must  be  made 
that  there  is  no  existing  acceptable 
alternative  placement  for  the  juvenile 
pursuant  to  criteria  developed  by  the 
State  and  approved  by  OJJDP; 

(iv)  The  adult  jail  or  lockup  must  have 
been  certified  by  the  State  to  provide  for 
the  sight  and  sound  separation  of 
juveniles  and  incarcerated  adults;  and 

(v)  The  State  must  provide 
documentation  that  the  conditions  in 
paragraphs  (f)(4)  (i)  thru  (iv)  of  this 
Section  have  been  met  and  received 
prior  approval  from  OJJDP.  In  addition, 
OJjDP  strongly  recommends  that  jails 
and  lockups  which  incarcerate  juveniles 
pursuant  to  this  exception  be  required  to 
provide  continuous  visual  supervision  of 
juveniles  incarcerated  pursuant  to  this 
exception. 

(5)  Reporting  Requirewont.  The  State 
shall  report  annually  to  the 
Administrator  of  OJJDP  on  the  results  of 
monitoring  for  section  223(a)  (12),  (13), 
and  (14)  of  the  JJDP  Act.  The  reporting 
period  should  provide  12  months  of 
data,  but  shall  not  be  less  than  6 
months.  Three  copies  of  the  report  shall 
be  submitted  to  the  Administrator  of 
OJJDP  no  later  thari  December  31  of 
each  year. 


(i)  To  demonstrate  the  extent  of 
compliance  with  section  223(a)(12){A)  of 
the  JJDP  Act,  the  report  must  at  least 
include  the  following  information  for 
both  the  baseline  .and  the  current 
reporting  periods. 

(A)  Dates  of  baseline  and  current 
reporting  period. 

(B)  Total  number  of  public  and  private 
secure  detention  and  correctional 
facilities  A^4D  the  number  inspected  on- 
site. 

(C)  Total  number  of  accused  statue 
offenders  and  non-offenders  held  in  any 
secure  detention  or  correctional  facility 
as  defined  in  §  31.303(0(2)  for  longer 
than  24  hours  (not  including  weekends 
and  holidays),  excluding  those  held 
pursuant  to  the  valid  court  order 
provision  as  defined  in  paragraph  (f)(3) 
of  this  section. 

(D)  Total  number  of  adjudicated 
status  offenders  and  non-offenders  held 
in  any  secure  detentioi^  or  correctional 
facility  as  defined  in  §  31.303(f)(2), 
excluding  those  held  pursuant  to  the 
valid  court  order  provision  as  defined  in 
paragraph  (f)(3)  of  this  section. 

(E)  Total  number  of  status  offenders 
held  in  any  secure  detention  or 
correctional  facility  pursuant  to  a 
judicial  determination  that  the  juvenile 
violated  a  valid  court  order  as  defined  in 
paragraph  (f)(3)  of  this  section. 

(ii)  To  demonstrate  the  extent  to 
which  the  provisions  of  section 
223(a)(12)(B)  of  the  JJDP  Act  are  being 
met,  the  report  must  include  the  total 
number  of  accused  and  adjudicated 
status  offenders  and  non-offenders 
placed  in  facilities  that  are: 

(A)  Not  near  their  home  community; 

(B)  Not  the  least  restrictive 
appropriate  alternative;  and 

(C)  Not  community-based. 

(iii)  To  demonstrate  the  progress 
toward  and  extent  of  compliance  with 
section  223(a)(13)  of  the  JJDP  Act,  the 
report  must  at  least  include  the 
following  information  for  both  the 
baseline  and  the  current  reporting 
periods. 

(A)  Designated  date  for  achieving  full 
compliance. 

(B)  The  total  number  of  facilities  used 
to  detain  or  confine  both  juvenile 
offenders  and  adult  criminal  offenders 
during  the  past  12  months  AND  the 
number  inspected  on-site. 

(C)  The  total  number  of  facilities  used 
for  secure  detention  and  confinement  of 
both  juvenile  offenders  and  adult 
criminal  offenders  which  did  not 
provide  adequate  separation. 

(D)  The  total  number  of  juvenile 
offenders  and  non-offenders  NOT 
adequately  separated  in  facilities  used 
for  the  secure  detention  and 


confinement  of  both  juveniles  and 
adults. 

(iv)  To  demonstrate  the  progress 
toward  and  extent  of  compliance  with 
section  223(a)(14)  of  the  JJDP  Act  the    • 
report  must  at  least  include  the 
following  information  for  the  baseline 
and  current  reporting  periods: 

(A)  Dates  of  baseline  and  current 
reporting  period. 

(B)  Total  number  of  adult  jails  in  the 
State  AND  the  number  inspected  on- 
site. 

(C)  Total  number  of  adult  lockups  in 
the  State  AND  the  number  inspected  on- 
site. 

(D)  Total  number  of  adult  jails  holding 
juveniles  during  the  past  twelve  months. 

(E)  Total  number  of  adult  lockups 
holding  juveniles  during  the  past  twelve 
months. 

(F)  Total  number  of  adult  jails  and 
lockups  in  areas  meeting  the  "removal 
exception"  as  noted  in  paragraph  (f)(4) 
of  this  section,  including  a  list  of  such 
facilities  and  the  county  or  jurisdiction 
in  which  it  is  located. 

(G)  Total  number  of  juvenile  criminal- 
type  offenders  held  in  adult  jails  in 
excess  of  six  hours. 

(H)  Total  number  of  juvenile  criminal- 
type  offenders  held  in  adult  lockups  in 
excess  of  six  hours. 

(I)  Total  number  of  accused  and 
adjudicated  status  offenders  and  non- 
offenders held  in  any  adult  jail  or 
lockup. 

(J)  Total  number  of  juveniles  accused 
of  a  criminal-type  offense  who  were 
held  in  excess  of  six  hours  but  less  than 
24  hours  in  adult  jails  and  lock-ups  in 
areas  meeting  the  "removal  exception" 
as  noted  in  paragraph  (f)(4)  of  this 
section. 

(6)  Compliance.  The  State  must 
demonstrate  the  extent  to  which  the 
requirements  of  section  223(a)  (12)(A), 
(13),  and  (14)  of  the  Act  are  met.  Should 
the  State  fail  to  demonstrate  compliance 
with  the  requirements  of  this  Section 
within  designated  time  frames, 
eligibility  for  formula  grant  funding  shall 
terminate.  The  compliance  levels  are: 

(i)  Substantial  compliance  with 
section  223(a)(12)(A)  requires  within 
three  years  of  initial  plan  submission 
achievement  of  a  75%  reduction  in  the 
aggregate  number  of  status  offenders 
and  non-offenders  held  in  secure 
detention  or  correctional  facilities  or 
removal  of  100%  of  such  offenders  from 
secure  correctional  facilities  only.  In 
addition,  the  State  must  make  an 
unequivocal  commitment,  through 
appropriate  executive  or  legislative 
action,  to  achieving  full  compliance 
within  two  additional  years.  Full 
compliance  is  achieved  when  a  State 
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has  removed  100%  of  such  juveniles 
from  secure  detention  and  correctional 
facilities  or  can  demonstrate  full 
compliance jiith  de  minimis  exceptions 
pursuant  tome  policy  criteria  contained 
in  the  Federal  Register  of  January  9, 1981 
(46  FR  2566-2569). 

(ii)  Compliance  with  section  223(a)(13) 
has  been  achieved  when  a  State  can 
demonstrate  that: 

(A)  The  last  submitted  monitoring 
report  covering  a  full  12  months  of  data, 
demonstrates  that  no  juveniles  were 
incarcerated  in  circumstances  that  were 
in  violation  of  section  223(a)(13);  or 

(B)(7)  State  law.  regulation,  court  rule. 
or  other  established  executive  or 
judicial  policy  clearly  prohibits  the 
incarceration  of  all  juvenile  offenders  in 
circumstances  that  would  be  in  violation 
of  section  223(a)(13); 

(2)  All  instances  of  noncompliance 
reported  in  the  last  submitted 
monitoring  report  were  in  violation  of. 
or  departures  from,  the  State  law,  rule, 
or  policy  referred  to  in  paragraph 
(f)(6)(ii)(B)(7)  of  this  section: 

(3)  The  instances  of  noncompliance  do 
not  indicate  a  pattern  or  practice  but 
rather  constitute  isolated  instances:  and 

[4]  Existing  mechanisms  for  the 
enforcement  of  the  State  law,  rule,  or 
policy  referred  to  in  paragraph 
(f)(6)(ii)(B)(7)  of  this  section  are  such 
that  the  instances  of  noncompliance  are 
unlikely  to  recur  in  the  future. 

(iii)  Substantial  compliance  with 
section  223(a)(14)  requires  the 
achievement  of  a  75%  reduction  in  the 
number  of  juveniles  held  in  adult  jails 
and  lockups  by  December  8, 1985  and 
that  the  State  has  made  an  unequivocal 
commitment,  through  appropriate 
executive  or  legislative  action,  to 
achieving  full  compliance  within  three 
additional  years.  Full  compliance  is 
achieved  when  a  State  demonstrates 
that  the  last  submitted  monitoring 
report,  covering  a  full  and  actual  12 
months  of  data,  demonstrates  that  no 
juveniles  were  held  in  adult  jails  or 
lockups  in  circumstances  that  were  in 
violation  of  section  223(a)(14).  Full 
compliance  with  de  minimis  exceptions 
is  achieved  when  a  State  demonstrates 
that  it  has  met  the  standard  set  forth  in 
either  of  paragraphs  (n(6)(iii)  (A)  or  (B) 
of  this  section: 

(A)(/)  State  'aw.  court  rule,  or  other 
statewide  executive  or  judicial  policy 
clearly  prohibits  the  detention  or 
confinement  of  all  juveniles  in 
circumstances  that  would  be  in  violation 
of  section  223(a)(14): 

[2]  All  instances  of  noncompliance 
reported  in  the  last  submitted 
mcinitoring  report  were  in  violation  of  or 
d(  'artures  from,  the  State  law.  rule,  or 


policy  referred  to  in  paragraph 
(f)(6)(iii)(A)(7)  of  this  section: 

(jj  The  instances  of  noncompliance  do 
not  indicate  a  pattern  or  practice  but 
rather  constitute  isolated  instances: 

(4)  Existing  mechanisms  for  the 
enforcement  of  the  State  law,  rule,  or 
policy  referred  to  in  paragraph 
(f)(6)(iii)(A)(7)  of  this  section  are  such 
that  the  instances  of  noncompliance  are 
unlikely  to  recur  in  the  future:  and 

(5)  An  acceptable  plan  has  been 
developed  to  eliminate  the 
noncompliant  incidents  and  to  monitor 
the  existing  mechanism  referred  to  in 
paragraph  (f)(6)(iii)(A)(¥)  of  this  section. 

(Bj  [Reserved] 

(7)  Monitoring  Report  Exceptions. 
States  which  have  been  determined  by 
the  OJIDP  Administrator  to  have 
achieved  full  compliance  with  section 
223(a)(12)(A)  and  compliance  with 
section  223(a)(t3)  of  the  JIDP  and  which 
wish  to  be  exempted  from  the  annual 
monitoring  report  requirements  must 
submit  a  written  request  to  the  OjJDP 
Administrator  which  demonstrates  that: 

(i)  The  State  provides  for  an  adequate 
system  of  monitoring  jails,  detention 
facilities,  correctional  facilities,  and 
non-secure  facilities  to  enable  an  annual 
determination  of  State  compliance  with 
section  223(a)  (12)(A),  (13),  and  (14)  of 
the  JJDP  Act: 

(ii)  State  legislation  has  been  enacted 
which  conforms  to  the  requirements  of 
section  223(a)  (12)(A)  and  (13)  of  the 
IJDP  Act:  and 

(iii)  The  enforcement  of  the  legislation 
is  statutorily  or  administratively 
prescribed,  specifically  providing  that: 

(A)  Authority  for  enforcement  of  the 
statute  is  assigned: 

(B)  Time  frames  for  monitoring 
compliance  with  the  statute  are 
specified:  and 

(C)  Adequate  sanctions  and  penalties 
that  will  result  in  enforcement  of  statute 
and  procedures  for  remedying  violations 
are  set  forth. 

(g)  Juvenile  Crime  Analysis.  Pursuant 
to  section  223(a)(8)  (A)  and  (B)  the  State 
shall  conduct  an  analysis  of  juvenile 
crime  problems  and  juvenile  justice  and 
delinquency  prevention  needs. 

(1)  Analysis.  The  analysis  must  be 
provided  in  the  multiyear  application.  A 
suggested  format  for  the  analysis  is 
provided  in  the  Formula  Grant 
Application  Kit. 

(2)  Product.  The  product  of  the 
analysis  is  a  series  of  brief  written 
problem  statements  set  forth  in  the 
application  that  define  and  describe  the 
priority  problems. 

(3)  Programs.  Applications  are  to 
include  descriptions  of  programs  to  be 
supported  with  )IDP  Act  formula  grant 
funds.  A  suggested  format  for  these 


programs  is  included  in  the  application 
kit. 

(4)  Performance  Indicators.  A -list  of 
performance  indicators  must  be 
developed  and  set  forth  for  each 
program.  These  indicators  show  what 
data  will  be  collected  at  the  program 
level  to  measure  whether  objectives  and 
performance  goals  have  been  achieved 
and  should  relate  to  the  measures  used 
in  the  problem  statement  and  statement 
of  program  objectives. 

(h)  Annual  Performance  Report. 
Pursuant  to  section  223(a)  and  section 
223(a)(22)  the  State  plan  shall  provide 
for  submission  of  an  annual 
performance  report.  The  State  shall 
report  on  its  progress  in  the 
implementation  of  the  approved 
programs,  described  in  the  three-year 
plan.  The  performance  indicators  will 
serve  as  the  objective  criteria  for  a 
meaningful  assessment  of  progress 
toward  achievement  of  measurable 
goals.  The  annual  performance  report 
shall  describe  progress  made  in 
addressing  the  problem  of  serious 
juvenile  crime,  as  documented  in  the 
juvenile  crime  analysis  pursuant  to 
section  223(a)(8)(A). 

(i)  Technical  Assistance.  States  shall 
include,  within  their  plan,  a  description 
of  technical  assistance  needs.  Specific 
direction  regarding  the  development  and 
inclusion  of  all  technical  assistance 
needs  and  priorities  will  be  provided  in 
the  "Application  Kit  for  Formula  Grants 
under  the  JJDPA." 

(j)  Other  Terms  and  Conditions. 
Pursuant  to  section  223(a)(23)  of  the  JJDP 
Act,  States  shall  agree  to  other  terms 
and  conditions  as  the  Administrator 
may  reasonably  prescribe  to  assure  the 
effectiveness  of  programs  assisted  under 
the  formula  grant. 

§  31.304    DaflnMofW. 

(a)  Private  agency.  A  private  non- 
profit agency,  organization  or  institution 
is: 

(1)  Any  corporation,  foundation,  trust, 
association,  cooperative,  or  accredited 
institution  of  higher  education  not  under 
public  supervision  or  control:  and 

(2)  Any  other  agency,  organization  or 
institution  which  operates  primarily  for 
scientific,  education,  service,  charitable, 
or  similar  public  purposes,  but  which  is 
not  under  public  supervision  or  control, 
and  no  part  of  the  net  earnings  of  which 
inures  or  may  lawfully  inure  to  the 
benefit  of  any  private  shareholder  or 
individual,  and  which  has  been  held  by 
IRS  to  be  tax-exempt  under  the 
provisions  of  section  501(c)(3)  of  the 
1954  Internal  Revenue  Code. 

(b)  Secure.  As  used  to  define  a 
detention  or  correctional  facility  this 
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term  includes  residential  facilities  which 
include  construction  fixtures  designed  to 
physically  restrict  the  movements  and 
activities  of  persons  in  custody  such  as 
locked  rooms  and  buildings,  fences,  or 
other  physical  structures.  It  dofes  not 
include  facilities  where  physical 
restriction  of  movement  or  activity  is 
provided  solely  throagh  facility  staff. 

(c)  Facility.  A  place,  an  institution,  a 
building  or  part  thereof,  set  of  buildings 
or  an  area  whether  or  not  enclosing  a 
building  or  set  of  bufldings  which  is 
used  for  the  lawful  custody  and 
treatment  of  juvenilos  and  may  be 
owned  and/or  operaJed  by  pubhc  and 
private  agencies. 

(d)  Juvenile  who  in  accused  of  having 
committed  an  offense.  A  juvenile  with 
respect  to  whom  a  petition  has  been 
filed  in  the  juvenile  court  or  other  action 
has  occurred  alleging  that  such  juvenile 
is  a  juvenile  offender,  i.e.,  a  criminal- 
type  offender  or  a  status  offender,  and 
no  final  adjudication  has  been  made  by 
the  juvenile  court. 

(e)  Juvenile  who  hos  been  adjudicated 
as  having  committed  an  offense.  A 
juvenile  with  respect  to  whom  the 
juvenile  court  has  determined  that  such 
juvenile  is  a  juvenile  offender,  i.e..  a 
criminal-type  offender  or  a  status 
offender. 

(f)  Juvenile  offendkr.  An  individual 
subject  to  the  exercise  of  juvenile  court 
jurisdiction  for  purposes  of  adjudication 
and  treatment  based  on  age  and  offense 
limitations  by  defined  as  State  law,  i.e., 
a  criminal-type  offender  or  a  status 
offender. 

(g)  Criminal-type  offender.  A  juvenile 
offender  who  has  been  charged  with  or 
adjudicated  for  conduct  which  would, 
under  the4aw  of  the  jurisdiction  in 
which  the  offense  was  committed,  be  a 
crime  if  committed  bj'  an  adult. 

(h)  Status  offender.  A  juvenile 
offender  who  has  been  charged  with  or 
adjudicated  for  conduct  which  would 
not,  under  the  law  of  the  jurisdiction  in 
which  the  offense  was  committed,  be  a 
crime  if  committed  by  an  adult. 

(i)  Non-offender.  A  juvenile  who  is 
subject  to  the  jurisdiction  of  the  juvenile 
court,  usuaHy  under  abuse,  dependency, 
or  neglect  statutes  for  reasons  other 
than  legally  prohibited  conduct  of  the 
juvenile. 

(j)  Lawful  custody.  The  exercise  of 
care,  supervision  and  control  over  a 
juvenile  offender  or  non-offender 
pursuant  to  the  provisions  of  the  law  or 
of  a  judicial  order  or  decree. 

(k)  Other  individual  accused  of 
having  committed  a  criminal  offense. 
An  individual,  adult  or  juvenile,  who 
has  been  charged  with  committing  a 
criminal  offense  in  a  court  exercising 
criminal  jurisdiction, 


(I)  Other  individual  convicted  of  a 
criminal  offense.  An  individual,  adult  or 
juvenile,  who  has  been  convicted  of  a 
criminal  offense  in  court  exercising 
criminal  jurisdiction. 

(m)  Adult  jail.  A  locked  facility, 
administered  by  State,  county,  or  local 
law  enforcement  and  correctional 
agencies,  the  purpose  of  which  is  to 
detain  adults  charged  with  violating 
criminal  law,  pending  trial.  Also 
considered  as  adult  jails  are  those 
facilities  used  to  hold  convicted  adult 
criminal  offenders  sentenced  for  less 
than  one  year. 

(n)  Adult  lockup.  Similar  to  an  adult 
jail  except  that  an  adult  lockup  is 
generally  a  municipal  or  police  facility 
of  a  temporary  nature  which  does  not 
hold  persons  after  they  have  been 
formally  charged. 

(o)  Valid  Court  Order.  The  term 
means  a  court  order  given  by  a  juvenile 
court  judge  to  a  juvenile  who  has  been 
brought  before  the  court  and  made 
subject  to  a  court  order.  The  use  of  the 
word  "valid"  permits  the  incarceration 
of  juveniles  for  violation  of  a  valid  court 
order  only  if  they  received  their  full  due 
process  rights  as  guaranteed  by  the 
Constitution  of  the  United  Stales. 

(p)  Local  Private  Agency.  For  the 
purposes  of  the  pass-through 
requirement  of  section  223(a)(5),  a  local 
private  agency  is  defined  as  a  private 
non-profit  agency  or  organization  that 
provides  program  services  within  an 
identifiable  unit  or  a  combination  of 
units  of  general  local  government. 

Subpart  E — General  Conditions  and 
Assurances 

§  31.400    Compliance  witti  statute. 

The  applicant  State  must  assure  and 
certify  that  the  State  and  its  subgranfees 
and  contractors  will  comply  with 
appUcable  provisions  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of 
1968,  Pub.  L.  90-351,  as  amended,  and 
with  the  provisions  of  the  Juvenile 
Justice  and  Delinquency  Prevention  Act 
of  1974.  Pub.  L.  93-415,  as  amended,  and 
the  provisions  of  the  current  edition  of 
OJP  Financial  and  Administrative  Guide 
for  Grants,  M  7100.1. 

§  31.401    Compliance  with  other  Federal 
laws,  orders,  circulars. 

The  applicant  State  must  further 
assure  and  certify  that  the  State  and  its 
subgrantees  and  contractors  will  adhere 
to  other  applicable  Federal  laws,  orders 
and  0MB  circulars.  These  general 
Federal  laws  and  regulations  are 
described  in  greater  detail  in  the 
Financial  and  Administrative  Guide  for 
Grants,  M  7100.1,  and  the  Formula  Grant 
Application  Kit. 


§  31.402    Application  on  file. 

Any  Federal  funds  awarded  pursuant 
to  an  application  must  be  distributed 
and  expended  pursuant  to  and  in 
accordance  with  the"programs  contained 
in  the  applicant  Plate's  current  approved 
app'.icalion.  Any  departures  therefrom, 
other  than  to  the  extent  permitted  by 
currrnl  program  and  fiscal  regulations 
and  guidelines,  must  be  submitted  for 
advance  approval  bv  the  Administrator 
ofOJJDP. 


§  31.403    Non-discrimination. 

The  Stale  assures  that  it  will  comply,   ' 
and  that  subgriintees  and  contractors 
will  comply,  with  all  applicable  Federal 
non-discrimination  requirements, 
including: 

(a)  Section  809{ci  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of 
19G8,  as  amended,  and  made  applicable 
In  Section  262(aj  of  the  Juvenile  Justice 
and  Delinquency  Prevention  Act  of  1974, 
as  amended; 

(b)  Title  VI  of  the  Civil  Rights  Act  of 
1964: 

(c)  Section  504  of  (he  Rehabilitation     — 
Act  of  1973.  as  amended; 

(d)  Title  IX  of  the  Education 
Amendments  of  1972: 

(e)  The  Age  Discrimination  Act  of 
1975;  and 

(f)  The  Depiirlment  of  Justice  Non- 
discrimination Regulations,  28  CFR  Part 
42,  Subparts  C.  D,  E.  and  G. 
.Mfred  S.  Regner>, 

.'Xdntinistrator.  Office  of  juvenile  Justice  and 
Dflinqiifncy  Prevention.  ^ 

|FR  Doc.  85-14630  Filed  6-19-85:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1952 

IDocketNo.T-0071 

Arizona  State  Plan;  Approval  of 
Revised  Compliance  Staffing  , 
Benchmarks  and  Final  Approvial 
Determination 

AGENCY:  Occupational  Safety  and 
Health  Administration  (OS! lAT,  Labor. 
ACTION:  Approval  of  Revised 
Compliance  Staffing  Benchmarks  and 
Final  State  Plan  Approval. 

summary:  This  document  amends 
Subpart  CC  of  30  CFR  Part  1952  to 
reflect  the  Assistant  Secretary's 
decision  approving  revised  compliance 
staffing  requirements  and  granting  final 
approval  to  the  Arizona  State  plan.  As  a 
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result  of  this  afrirmative  determination 
under  Section  18(e)  of  the  Occupational 
S.ifety  and  Health  .Act  of  1970.  Federal 
OSMA  standards  and  enforcement 
authority  no  longer  apply  to 
occupational  safety  and  health  issues 
covered  by  the  Arizona  plan,  and 
authority  for  Federal  concurrent 
jurisdiction  is  relinquished.  Federal 
enforcement  jurisdiction  is  retained  over 
maritime  employment  in  the  private 
sector,  over  smelter  operations  and 
within  the  Indian  reservations  in  the 
State  Federal  )urisdiction  remains  in 
effect  with  respect  to  FecJeral 
government  employers  and  employees. 
EFFECTIVE  DATE:  |iint'  20   lOflS 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Foster.  Director.  Office  of 
Information  and  Consumer  .Affairs. 
Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor.  Room  N-3637,  200  Constitution 
Avenue.  NW'..  Washington.  DC.  20210. 
T'lephone:  (202)  523-«148 
SUPPLEMENTARY  INFORMATION: 

Introduction 

.Section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  (the  "Act") 
provides  that  States  which  desire  to 
assume  responsibility  for  the 
development  and  enforcement  of 
occupational  safety  and  health 
standards  may  do  so  by  submitting,  and 
obtaining  Federal  approval  of.  a  State 
plan.  Procedures  for  State  plan 
submission  and  approval  are  set  forth  in 
regulations  at  29  CFR  Part  1902.  If  the 
Assistant  Secretary,  applying  the 
criteria  set  forth  in  Section  18(c)  of  the 
Act  and  29  CFR  1902.3  and  1902.4.  finds 
that  the  plan  provides  or  will  provide  for 
State  standards  and  enforcement  which 
are  "at  least  as  effective"  as  Federal 
standards  and  enforcement,  initial 
approv.d  is  granted. 

A  State  may  commence  operations 
under  its  plan  after  this  determination  is 
made,  but  the  Assistant  Secretary 
retains  discretionary  Federal 
enforcement  authority  during  the  initial 
approval  period  as  provided  by  Section 
18(e)  of  the  Act.  A  State  plan  may 
receive  ini'ial  approval  even  though, 
upon  submission,  it  does  npt  fully  meet 
the  criteria  set  forth  in  29  CFR  1902.3 
and  1902.4  if  it  includes  satisfactory 
assurances  by  the  State  that  i*.  will  take 
the  necessary  "developmental  steps"  to 
meet  the  criteria  within  a  3  year  period. 
29  CFR  1902  2(b).  The  Assisiant 
Secretary  publishes  a  notice  of 
"certification  of  completion  of 
developmental  steps"  when  all  of  the 
State's  developmental  commitments 
have  been  satisfactorily  met.  29  CFR 
1902.M. 


When  Estate  plan  that  has  been 
granted  initial  approval  is  developed 
sufficiently  to  warrant  a  suspension  of 
concurrent  Federal  enforcement  activity. 
it  becomes  eligible  to  enter  into  an 
"operational  status  agreement"  with 
OSHA.  29  CFR  1954.3(0  A  State  must 
have  enacted  its  enabling  legislation, 
promulgated  Slate  standards,  achieved 
an  adequate  level  of  qualified  personnel, 
and  established  a  system  for  review  of 
contested  enforcement  actions.  Under 
these  voluntary  agreements,  concurrent 
Federal  enforcement  will  not  be 
initialed  with  regard  to  Federal 
occupational  safety  and  health 
standards  in  those  issues  covered  by  the 
Slate  plan,  where  the  State  program  is 
providing  an  acceptable  level  of 
protection. 

Following  the  initial  approval  of  a 
complete  plan,  or  the  certification  of  a 
developmental  plan,  the  Assistant 
Secretary  must  monitor  and  evaluate 
actual  operations  under  the  plan  for  a 
period  of  at  least  one  year  to  determine. 
on  the  basis  of  actual  operations  under 
the  plan,  whether  the  criteria  set  forth  in 
Section  18(c)  of  the  Act  and  29  CFR 
1902.3.  1902.4  and  1902  37  are  being 
applied.  An  affirmative  determination 
under  section  18(e)  of  the  Act  (usually 
referred  to  as  'final  approval'  of  the 
State  plan)  results  in  the  relinquishment 
of  authority  for  Federal  concurrent 
jurisdiction  in  the  State  with  respect  to 
occupational  safety  and  health  issues 
covered  by  the  plan.  29  U.S.C.  867(e). 

An  additional  requirement  for  final 
approval  consideration  is  that  a  State 
must  meet  the  compliance  staffing 
levels,  or  benchmarks,  for  safety  and 
health  compliance  officers,  established 
by  OSHA  for  that  State.  This 
requirement  stems  from  a  1978  Court 
Order  by  the  U.S.  District  Court  for  the 
District  of  Columbia  (AFL-CIO  v. 
Marshall.  C.A.  No.  74-406).  pursuant  to 
a  U.S.  Court  of  Appeals  decision,  that 
directed  the  Assistant  Secretary  to 
calculate  for  each  State  plan.  State  the 
number  of  enforcement  personnel 
needed  to  assure  a    fully  effective" 
enforcement  program. 

History  of  Arizona  Plan  and  its 
Compliance  Staffing  Benchmarks 

Arizona  Plan 

On  March  7. 1973.  Arizona  submitted 
an  occupational  safety  and  health  plan 
in  accordance  with  Sec  tion  18(b!  of  the 
Act  and  29  CFR  Part  1902.  Subpart  C. 
Initial  OSHA  review  of  the  plan  raised 
sever.il  significant  concerns  which 
would  have  precluded  approval  of  the 
plan.  Among  these  issues  were  the  lack 
of  first  instance  sanctions  for  serious 
and  non-serious  violations  and  the  lack 


of  an  informal  review  procedure  if 
complaince  action  was  not  taken 
following  an  employee  complaint. 
Because  of  these  and  other  OSHA 
concerns,  the  State  was  notified  that  its 
plan  would  be  subject  to  disapproval. 
Following  this  notice,  on  October  11. 
1973.  the  State  requested  an  opportunity 
to  correct  the  deficiencies  and  requested 
that  the  .Assistant  Secretary  postpone 
his  decision  on  the  disapproval  of  the 
plan.  These  requests  were  granted.  On 
August  fi.  1974,  the  State  resubmitted  its 
plan  and  addressed  the  Assistant 
Secretary's  concerns.  The  State  of 
Arizona  amended  its  State  plan  sections 
on  sanctions,  enabling  legislation, 
standards,  response  to  employee 
complaints  through  inspection,  advance 
notice,  employee  participation  in  the 
review  process,  and  the  right  to  compel 
entry. 

On  August  23,  1974,  a  notice  was 
published  in  the  Federal  Register  (39  FR 
30559)  concerning  the  resubmission  of 
the  plan,  announcing  that  initial  Federal 
approval  of  the  plan  was  at  issue  and 
offering  interested  persons  an 
opportunity  to  submit  data,  views  and 
arguments  concerning  the  plan.  No 
written  comments  were  received 
concerning  the  revised  plan  and  there 
were  no  requests  for  an  informal 
hearing. 

On  November  5. 1974,  the  Assistant 
Secretary  published  a  notice  granting 
initial  approval  of  the  Arizona  plan  as  a 
developmental  plan  under  Section  18(b) 
of  the  Act  (39  FR  39037).  The  Plan 
provides  for  a  program  patterned  in 
most  respects  after  that  of  the  Federal 
Occupational  Safety  and  Health 
Administration. 

The  Plan  covers  all  issues  except 
private  sector  maritime  employment, 
smelter  operations  and  employees  on 
Indian  reservations.  The  Industrial 
Commission  of  Arizona  is  designated  as 
having  responsibility  for  administering 
the  plan  throughout  the  State.  The  day- 
to-day  administration  of  the  plan  is 
directed  by  the  Arizona  Division  of 
Occupational  Safety  and  Health.  The 
Plan  provides  for  the  adoption  by 
Arizona  of  standards  which  are 
identical  to  Federal  occupational  safety 
and  health  standards,  including 
emergency  temporary  standards.  The 
plan  requires  employers  to  furnish 
employment  and  a  place  of  employment 
which  are  free  from  recognized  hazards 
that  are  causing  or  are  likely  to  cause 
dea^h  or  serious  physical  harm,  and  to 
comply  with  all  occupational  safety  and 
health  standards  promulgated  by  the 
agency.  Employees  are  likewise  required 
to  comply  with  all  standards  and 
regulations  applicable  to  their  conduct. 
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The  plan  contains  provisions  similar  to 
Federal  procedures  for,  among  others, 
imminent  danger  proceedings, 
variances,  safeguards  to  protect  trade 
secrets,  protection  of  employees  against 
discrimination  for  exercising  their  rights 
under  the  plan,  and  employer  and 
employee  rights  to  participate  in 
inspeciion  and  review  proceedings. 
Appeals  of  citations,  penalties  and 
abatement  periods  are  heard  by  the 
Arizona  Occupational  Safety  and  Health 
Review  Board.  Decisions  of  the  Board 
may  be  appealed  to  the  Arizona  Court  of 
Appeals. 

The  Assistant  Secretary's  initial 
approval  of  the  Arizona  developmental 
plan,  a  general  description  of  the  plan,  a 
schedule  of  required  developmental 
steps,  and  a  provision  for  discretionary 
concurrent  Federal  enforopment  during 
the  period  of  initial  app»<fval  were 
codified  in  the  Code  or  Federal 
Regulations  (29  CFR  Part  1952.  Subpart 
CC;  39  FR  39037  (November  5. 1974)). 

in  accordance  with  State's 
developmental  schedule,  all  major 
structural  components  of  the  plan  were 
put  in  place  and  appropriate 
documentation  submitted  for  OSHA 
approval  during  the  three-year  period 
ending  November  30. 1977.  These 
"developmental  steps"  included 
legislative  amendments;  a  management 
information  system;  a  merit  staffmg 
system;  a  safety  and  health  poster  for 
private  and  public  employees; 
regulations  for  inspections,  citations  and 
proposed  penalties;  review  procedures; 
recordkeeping  and  reporting  regulations; 
and  interagency  agreements  between 
the  designated  agency  and  the  Arizona 
Department  of  Health  Services' 
laboratory. 

These  submissions  were  carefully 
reviewed  by  OSHA;  after  opportunity 
for  public  comment  and  modification  of 
State  subsmissions,  where  appropriate, 
the  major  plan  elements  were  approved 
by  the  Assistant  Secretary  as  meeting 
the  criteria  of  Section  18  of  the  Act  and 
29  CFR  1902.3  and  1902.4.  The  Arizona 
subpart  of  29  CFR  Part  1952  was 
amended  to  reflect  each  of  these 
approval  determinations  (see  29  CFTt 
1952.354). 

On  October  13. 1975,  OSHA  entered 
into  an  operational  status  agreement 
with  the  State  of  Arizona  (as  amended 
on  December  17, 1981).  A  Federal 
Register  notice  was  published  on  June 
11. 1982.  (47  FR  24323),  announcing  the 
signing  of  the  amended  agreement. 
Under  the  terms  of  that  agreement. 
OHSA  voluntarily  suspended  the 
application  of  concurrent  Federal 
enforcement  authority  with  regard  to 
Federal  occupational  safety  and  health 


standards  in  all  issues  covered  by  the 
Arizona  plan. 

On  September  18, 1981,  in  accordance 
with  procedures  at  29  CFR  1902.34  and 
1902.35,  the  Assistant  Secretary  certified 
that  Arizona  had  satisfactorily 
completed  sll  developmental  steps  (46 
FR  46320).  In  certifying  the  plan,  the 
Assistant  Secretary  found  the  structural 
features  of  tha  program — the  statute, 
standards,  regulations,  and  written 
procedures  for  administering  the 
Arizona  plan — to  be  at  least  as  effective 
as  corresponding  Federal  provisions. 
Certification  does  not  entail  findings  or 
conclusions  by  OSHA  concerning 
adequacy  of  actual  plan  performance. 
As  has  already  been  noted.  OSHA 
regulations  provide  that  certification 
initiates  a  period  of  evaluation  and 
monitoring  of  State  activity  to 
determine,  in  accordance  with  Section 
18(e)  of  the  Act.  whether  the  statutory 
and  regulator^'  criteria  for  State  plans 
are  being  applied  in  actual  operations 
under  the  plan  and  whether  final 
approval  should  be  granted. 

Arizona  Benchmarks 

In  1978.  the  Assistant  Secretary  was 
directed  by  the  U.S.  District  Court  for 
the  District  of  Columbia  [AFL-CIO  v. 
Marshall  C.A.  No.  74-406),  pursuant  to 
a  U.S.  Court  of  Appeals  decision,  to 
calculate  for  each  State  plan  the 
number  of  enforcement  personnel 
(compliance  staffing  benchmarks) 
needed  to  assure  a  "fully  effective" 
enforcement  program.  In  1980.  OSHA 
submitted  a  Report  to  the  court 
containing  the  benchmarks  and 
requiring  Arizona  to  allocate  24  safety 
compliance  officers  and  33  industrial 
hygienists  to  conduct  inspections  under 
the  plan. 

In  Septemer  1984  the  Arizona  State 
designee  in  conjunction  with  OSHA 
completed  a  review  of  the  components 
and  requirements  of  the  1980  compliance 
staffing  benchmarks  established  for 
Arizona.  Pursuant  to  an  initiative  begun 
in  August  1983  by  the  State  plan 
designees  as  a  group  with  OSHA  and  in 
accord  with  the  formula  and  general 
principles  established  by  that  group  for 
individual  State  revision  of  the 
benchmarks.  Arizona  reassessed  the 
staffing  necessary  for  a  "fully  effective" 
occupational  safety  and  health  program 
in  the  State.  This  reassessment  resulted 
in  a  proposal  to  OSHA  contained  in 
comprehensive  documents  of  revised 
compliance  staffing  benchmarks  of  9 
safety  and  6  health  compliance  officers. 

History  of  the  Present  Proceedings 

Procedures  for  final  approval  of  State 
plans  are  set  forth  at  29  CFR  Part  1902, 
Subpart  D.  On  January  16, 1985,  the 


Occupational  Safety  and  Health 
Administration  published  notice  of  its 
proposal  to  approve  revised  compliance 
staffing  benchmarks  for  Arizona  and  the 
resultant  eligibility  of  the  Arizona  State 
plan  for  determination  under  Section 
18(e)  of  the  Act  as  to  whether  final 
approval  of  the  plan  should  be  granted 
(50  FR  2440).  The  determination  of 
eligibility  was  based  on  monitoring  of 
State  operations  for  at  least  one  year 
following  certification.  State 
participation  in  the  Federal-State 
Unified  Management  Information 
System,  and  staffing  which  meets  the 
proposed  revised  State  staffing 
benchmarks. 

The  January  16  Federal  Register  notice 
set  forth  a  general  description  of  tjhe 
Arizona  plan  and  summarized  the 
results  of  Federal  OSHA  monitoring  of 
State  operations  during  the  period  from 
October  1982  through  March  1984.  In     ^ 
addition  to  the  information  set  forth  in 
the  notice  itself,  OSHA  submitted!  as 
part  of  the  record  in  this  rulemaking 
proceeding,  extensive  and  detailed 
exhibits  documenting  the  plan,  including 
copies  of  the  State  legislation, 
administrative  regulations  and 
procedural  manuals  under  which 
Arizona  operates  its  plan,  and  copies  of 
all  previous  Federal  Register  notices 
regarding  the  plan. 

A  copy  of  the  October  1982— March 
1984  Evaluation  Report  of  the  Arizona 
plan  ("18(e)  Evaluation  Report"),  which 
was  extensively  summarized  in  the 
January  16  proposal  and  which  provided 
the  principal  factual  basis  for  the 
proposed  18(e)  determination,  was 
included  in  the  record  (Ex.  2-12).  Copies 
of  all  OSHA  evaluation  reports  on  the 
plan  since  its  certification  as  having 
completed  all  developmental  steps  were 
made  part  of  the  record. 

The  January  16  Federal  Register  notice 
also  contained  notice  of  OSHA's 
proposed  approval  of  revised 
compliance  staffing  benchmarks  for 
Arizona.  A  detailed  description  of  the 
methodology  and  State-specific 
information  used  to  develop  the  revised 
compliance  staffing  benchmarks  for 
Arizona  was  included  in  the  notice.  In 
addition.  OSHA  submitted,  as  part  of 
the  record  (Docket  No.  T-007).  Arizona's 
detailed  submission  containing  both  a 
narrative  explanation  and  supporting 
data.  A  summary  of  the  benchmark 
revision  process  was  likewise  set  forth 
in  a  separate  Federal  Register  notice  on 
January  16, 1985.  concerning  the 
Wyoming  State  plan  (50  FR  2491).  An 
informational  record  was  established  in 
a  separate  docket  (No  T-018)  and 
contained  background  information 
relevant  to  the  benchmark  issue  in 
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8»'n»;r;»l  and  the  current  l)enchm;)rk 
n-vision  process. 

To  assist  and  cnrouraxi;  public 
particip-ition  in  the  ht-niihrnark  re'vision 
process  and  18(e)  determination,  copies 
of  the  complete  record  were  miiintaiiied 
in  the  OSt  l.\  Docket  Office  iir 
Washipjjton.  D.C..  in  the  OSIIA  Resiun 
IX  Office  in  San  Francisco.  California, 
and  at  the  State  offices  of  the  Arizona 
Department  of  Occupational  Safety  and 
I  lealth.  A  summary  of  the  Janu.iry  16 
proposal,  with  an  invitation  for  public 
comments,  wns  published  in  Arizona  on 
January  25.  19«5  lE.x.  2-»j. 

The  January  16  proposal  invited 
interested  persons  to  submit,  by 
February  20  (subsequently  extended  to 
March  22.  1985.  50  FR  6956.  in  response 
to  a  request  from  James  N.  Ellenberger. 
Department  of  Occupational  Safety, 
Health  and  Social  Security.  AFL-CIO). 
written  comments  and  views  regarding 
the  Arizona  plan,  whether  the  proposed 
revised  com.pliance  staffing  benchmarks 
should  be  approved  and  whether  final 
approval  should  be  granted.  Opportunity 
to  request  an  informal  public  hearing  on 
the  issue  of  final  approval  was  likewise 
provided.  Ten  comments  were  received 
in  response  to  these  notices.  Five 
comments  were  received  from  organized 
labor,  three  from  employer  groups  in 
Arizona,  and  two  from  private 
employers.  No  requests  for  an  informal 
hearing  were  received. 

Sunimary  and  Evaluation  of  Comments 
Received 

During  this  proposed  rulemaking 
OSHA  has  encouraged  interested 
members  of  the  public  to  provide 
information  and  views  regarding 
operations  under  the  Arizona  plan,  to 
supplement  the  information  already 
gathered  during  OSHA  monitoring  and 
evaluation  of  plan  administration  and 
regarding  the  proposed  revised 
compliance  staffing  benchmarks  for 
Arizona. 

In  response  to  the  January  16  Federal 
Register  notice.  OSHA  received 
commenis  from  the  Guy  F.  Atkinson 
Conslnirtion  Company,  Harry  L 
Eckstein.  Safety  Manager  (Ex.  3-1): 
Arizona  Association  of  Industries.  John 
C.  Leonard.  Executive  Director  (Ex.  3-3); 
Bechtel  Construction,  Inc..  A.D.  Horton, 
Jr.,  Project  Safety  Supervisor,  Palo  Verde 
Nuclear  Generating  Station  (Ex.  3-4): 
Phoenix  Building  and  Construction 
Trades  Council  (AFl-CIO).  Dudley 
Brown.  Business  Manger  (Ex.  3-5): 
Associated  General  Contractors  of 
America.  Inc.,  James  R.  McDonald, 
Executive  Secretary  (Ex.  3-6):  Associated 
General  Contractors  of  America,  Inc., 
Gary  R.  Lisk,  Executive  Director  (Ex.  3- 
7);  Central  Arizona  Labor  Council  (AFL- 


CIO),  Patrick  Cantelme,  President  (Ex. 
3-8):  International  Brotherhood  of 
Electrical  Workers  (AFL-CIO),  Local 
Union  266.  Bill  B<*arden.  Business 
Manager/Financial  Secretary  (Ex.  3-11): 
American  FVderation  of  Labor  and 
Congress  of  Industrial  Organizations 
l.'^FL-CIO).  Margaret  Sominario. 
Associate  Director.  Department  of 
Occupational  S-ifety.  Health  and  Social 
Security  (Ex.  3-9):  and  United 
Steelworkers  of  America  (AFL-CIO- 
CLC).  Mary  Win-O  Brien.  Assistant 
General  Counsel  [F\.  3-10).  Larry 
Etchechury.  Director.  Division  of 
Occupational  Safety  and  Health,  the 
Industrial  Commission  of  Arizona, 
responded  to  the  public  comments  (Ex. 
3-12). 

Three  State  labor  organizations, 
affiliated  with  the  AFL-CIO.  expressed 
their  support  for  final  State  plan 
approval  for  Arizona.  Dudley  Brown, 
Business  Manager  for  the  Phoenix 
Building  and  Construction  Trades 
Council,  expressed  the  view  that  the 
Arizona  program  has  been  very  effective 
in  promoting  the  safety  and  health  of  the 
people  of  Arizona  and  in  reducing  the 
incidence  of  injuries  and  accidents.  Bill 
Bearden.  Business  Manager  for  Local 
266,  International  Brotherhood  of 
Electrical  Workers,  praised  the 
professionalism  of  the  State  program. 
President  of  the  Central  Arizona  Labor 
Council.  Patrick  Cantelme.  indicated 
that  the  82  local  unions  which  are 
members  of  that  Council  support  final 
approval  and  are  pleased  with  the  high 
standards  and  cooperation  of  the 
program. 

Mr.  Harry  L.  Eckstein,  of  the  Guy  F. 
Atkinson  Construction  Company, 
expressed  his  full  support  of  the  Arizona 
program  and  praised  Arizona  State 
Designee,  Larry  Etchechury.  for  his 
implementation  and  management  of  the 
plan.  A.D.  Horton,  jr.  of  Bechtel 
Construction,  Inc.,  states  that  the 
employees  of  the  Arizona  Division  of 
Occupational  Safety  and  Health  are  fair, 
honest  and  professional  people  "who 
displayed  attitudes  that  produced 
positive  results  for  all  those  involved." 
Mr.  John  C.  Leonard  of  the  Arizona 
Association  of  Industries,  states  that 
through  the  leadership  of  Larry 
Etchechury,  the  Arizona  occupational 
safety  and  health  program  has  been 
extremely  responsive  to  both  employee 
and  employer  needs  throughout  the 
manufacturing  industry  in  Arizona. 
James  R.  McDonald,  Executive  Secretary 
of  the  Associated  General  Contractors 
of  America.  Inc..  wishes  to  "go  on 
record"  as  a  strong  supporter  of  the 
Arizona  State  plan  and  feels  that  the 
plan  has  provided  helpful  and 
innovative  programs.  The  Associated 


General  Contractors  of  America. 
Arizona  Building  Chapter.  Executive 
Uiie«:toi  Gary  R.  Lisk.  exprossed  the 
opinion  that  the  State  is  doing  an 
"exceptional  job  of  overseeing  the 
safety  needs  of  Arizona." 

The  United  Steelworkers  of  America 
commented  extensively  on  the 
benchmark  revision  process  in  general, 
but  did  not  direct  any  specific  comments 
to  the  Arizona  revision. 

The  Aflz-CIO  indicated  opposition  lo 
approval  of  the  proposed  revised 
benchmarks  of  Arizona  and  therefore 
opposed  the  granting  of  final  Stale  plan 
approval.  Some  of  the  AFL-CIO's 
comments  were  directed  toward 
OSHA's  system  for  monitoring  and 
evaluating  State  plans  and  the 
requirements  that  a  State  must  meet  to 
be  eligible  for  final  approval. 

The  evaluation  of  the  Arizona  plan 
was  conducted  in  accordance  with 
OSHAs  new  State  plan  monitoring  and 
evaluation  system.  This  system  uses 
statistical  data  to  compare  Federal  and 
State  performance  on  a  number  of 
criteria,  or  measures.  Significant 
differences  between  the  two  are 
evaluated  to  determine  whether  these 
differences,  viewed  within  the 
framework  of  overall  State  plan 
administration,  detract  from  the  State's 
effectiveness  and  potentially  render  it 
less  effective  than  the  Federal  program. 

The  AFL-CIO  expressed  concern  that 
Federal  OSHAs  monitoring  system, 
with  its  reliance  on  statistical  indicators, 
fails  to  accurately  reflect  the  overall 
conduct  of  the  State  program  and  tries 
to  limit  those  areas  of  State  performance 
which  e-xceed  OSHA's  enforcement 
efforts  in  several  areas.  However, 
OSHA  never  intended  that  superior 
performance  would  result  in  any 
negative  conclusion.  Statistical  outliers 
display  differences,  not  necessarily 
defici(?ncies.  If  further  review  related  to 
an  outlier  determines  stronger  State 
performance,  clearly  no  negative 
determination  will  be  made.  Mr. 
Etchechury.  Director  of  the  Arizona 
Division  of  Occupational  Safety  and 
Health,  in  his  response  to  the  AFL-CIO 
comments,  affirmed  that  OSHA's 
present  system  for  monitoring  and 
evaluating  States  is  an  objective  means 
to  evaluate  every  significant  issue 
involved  with  the  total  OSHA  program. 

The  AFL-CIO  also  commented  on 
specific  State  performance  issues.  These 
comments  addressed  in  the  appropriate 
sections  of  the  Findings  and  Conclusions 
portion  of  this  notice.  Arizona  State 
Designee  Larry  Etchechury.  responded 
to  the  concerns  expressed  by  the  AFL- 
CIO  and  the  United  Steelworkers  on 
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both  the  benchmark  and  State-specific 
issues. 

Comments  by  the  AFL-CIO  and  the 
Steelworkers  addressing  the  proposed 
revised  benchmarks  for  Arizona 
reflected  for  the  most  part  the 
commenters'  concerns  regarding  the 
benchmark  revision  process  generally. 
Thus,  the  comments  question  whether 
the  benchmarks  formula  as  applied  in 
Arizona  should  have  assumed  a  need  for 
routine,  general-schedule  inspections  at 
all  covered  workplaces;  whether  the 
proposed  staffing  levels  will  be 
sufficient  to  respond  to  new  hazards  or 
future  standards;  and  question  the 
appropriateness  of  the  inclusion  or 
exclusion  of  various  industry  groups  in 
Arizona's  general  inspection  universe 
unless  corresponding  industries  are 
treated  identically  in  other  States.  As 
was  specifically  discussed  in  the 
Federal  Register  notice  of  June  13. 1985. 
dealing  with  approval  of  revised 
benchmarks  for  the  Kentucky  State  plan 
(50  FR  24884),  the  concept  of  universal 
general  schedule  coverage  has  been 
replaced  by  more  sophisticated  targeting 
systems  which  deploy  enforcement 
resources  where  they  are  most  needed, 
and  universal  coverage  is  as 
inappropriate  a  concept  for  benchmarks 
formulation  as  it  is  for  inspection 
scheduling.  The  possible  effect  of  new 
hazards  or  future  standards  cannot  be 
ascertained  with  any  precision,  and  in 
any  case  both  OSHA  and  the  States 
have  generally  been  able  to  effectively 
enforce  new  standards  with  no 
additions  to  staff  for  that  purpose.  As  to 
the  need  for  "uniformity,"  OSHA 
believes  the  greatest  strength  of  the 
current  formula  is  that  it  takes  into 
account  actual  State  program  needs  as 
shown  by  State  data  and  experience. 
OSHA  has  found  that  the  formula  used 
to  derive  benchmarks  for  Arizona  and 
other  States  involved  in  the  1984 
revision  process  employs  the  best 
information  and  techniques  currently 
available:  properly  takes  into  account 
each  of  the  factors  set  forth  in  the 
District  Court  Order  in  AFL-CIO  v. 
Marshall;  and  is  an  appropriate  means 
of  establishing  fully  effective 
benchmarks  which  provide  proper 
program  coverage  in  the  context  of  each 
State's  specific  program  needs.  A  more 
detailed  discussion  of  the  general 
concerns  raised  by  the  AFL-CIO  and  the 
Steelworkers  can  be  found  in  the  June 
13, 1985,  Federal  Register  notice  on 
Kentucky  (50  FR  24884). 

Certain  of  the  AFL-CIO  comments 
deal  with  issues  specific  to  Arizona's 
benchmark  calculations.  The  union 
objected  to  the  fact  that  no  workplaces 
with  ten  or  fewer  employees  were 


added  to  either  the  State's  safety  or 
health  inspection  universes.  Arizona 
based  the  safety  exclusion  on  the 
statistical  evidence  from  the  BLS  injury/ 
illness  survey  that  small  employers  have 
a  significantly  lower  all  case  incidence 
rate  than  the  average.  Therefore,  it  is 
much  more  appropriate  to  utilize 
complaints  and  accidents  as  a  means  of 
identifying  potentially  hazardous  small 
establishmfents.  In  addition,  as  the  State 
points  out  in  its  benchmark  submission, 
many  small  establishments  in  Arizona 
are  in  the  construction  and  other  mobile 
industries  and  are  covered  under  the 
State's  relatively  high  level  of  effort 
devoted  to  this  factor  in  the  benchmark 
formula. 

OSHA  believes  that  Arizona's 
determination  that  general  schedule 
inspection  resources  should  be  focused 
primarily  on  larger  work  sites  is 
reasonable  and  consistent  with 
achieving  proper  program  coverage 
within  that  State,  especially  since  many 
smaller  work  sites  are  mobile  sites 
subject  to  coverage  elsewhere  in  the 
benchmark  formula,  and  all  of  the 
State's  work  sites,  regardless  of  size, 
remain  subject  to  complaint  and 
accident  inspections. 

The  union  also  expressed  its  belief 
that  firms  in  low  hazard  industries 
should  receive  routine  safety 
inspections  if  they  are  shown  to  have 
"high  hazard  experience."  In 
determining  the  focus  of  its  general 
schedule  inspection  program.  Arizona 
has  placed  a  heavy  emphasis  upon 
coverage  of  manufacturing,  agriculture, 
and  construction  industries,  a  proper 
emphasis  given  the  historically  high 
injury  rates  in  these  employments  (both 
nationally  and  in  the  State).  The  State 
has  analyzed  Arizona  Workmen's 
Compensation  data  and  historical 
inspection  data  to  determine  if  any 
manufacturing  or  non-manufacturing 
industries  which  were  not  within  the 
initial  high  hazard  universes  should  be 
included.  The  State  found,  with  regard 
to  most  of  these  employments,  either 
that  the  injury  rate  was  low  or  that  such 
injuries  as  resulted  in  Workmen's 
Compensation  claims  were  not  the 
result  of  hazards  addressed  by  OSHA 
standards.  OSHA  believes,  based  on  a 
review  of  the  State's  submission  and  its 
own  enforcement  experience,  that 
Arizona's  heavy  emphasis  upon 
coverage  of  high  hazard  industry  groups 
is  an  entirely  reasonable  and 
appropriate  means  of  determining  when 
and  where  general  inspection  resources 
are  needed  in  order  to  provide  proper 
program  coverage. 

The  AFL-CIO  objected  to  the 
exclusion  from  the  State's  general 


schedule  safety  universe  of  many  non- 
manufacturing  industry  groups  with 
injury  rates  higher  than  the  State 
average,  mentioning  several  specific 
industries  of  concern.  Arizona  believes 
that  the  two  non-manufacturing  groups 
which  warrant  general  schedule 
inspection  coverage  are  construction 
and  agriculture.  No  other  groups  have 
injury  rates  which  are  significant  in 
comparison  to  the  rates  for  these  major 
industry  groups.  Although  OSHA's 
authority  for  coverage  of  agriculture  is 
relatively  limited,  because  of  its  unique 
State-initiated  standard  banning  use  of 
the  short  handled  hoe.  Arizona  has 
added  a  significant  number  of 
agriculture  establishments  to  its  initial 
universe.  The  State,  in  its  response, 
points  out  that  all  Arizona  inspectors 
are  cross-trained  and  thus,  although  no 
transportation  SIC's  have  been  added  to 
the  safety  universe,  public  warehousing 
is  scheduled  in  the  health  universe. 
Thus,  safety  hazards  will  be  identified 
and  referred  for  further  investigation  as 
appropriate.  In  addition,  many 
transportation  activities  fall  under  the 
jurisdiction  of  the  U.S.  Department  of 
Transportation.  With  respect  to 
"sanitary  services,"  Arizona  asserts  that 
much  of  this  activity  occurs  in  the  public 
sector  and  is  covered  under  another 
element  of  the  formula. 

The  union  also  suggests  that  many 
establishments  with  significant  health 
hazards  are  excluded  from  the  health 
general  schedule  universe,  specifically 
automotive  repair  shops  and  hospitals. 
In  its  response,  Arizona  explains  that 
after  review  of  its  historical  data  on 
health  violations  it  has  added  a  number 
of  establishments  to  its  universe  in 
industry  groups  that  have  higher 
violation  rates.  Included  among  these 
are  several  automotive  repair  facilities 
as  well  as  ones  in  public  warehousing, 
miscellaneous  durable  goods,  etc. 
Hospitals  were  not  among  these  with  a 
high  violation  history.  However,  many 
hospitals  are  within  the  public  sector 
and  are  covered  under  that  element  of 
the  health  formula. 

In  all  industries  excluded  from  the 
general  schedule  universes,  coverage  is 
provided  through  response  to 
complaints,  accident  investigations,  and 
referrals  from  cross-trained  safety  and 
health  compliance  officers.  OSHA 
agrees  with  the  State  that  this  provides 
proper  program  coverage  in  those 
industries  that  are  statistically  less 
likely  to  contain  hazards  that  could  be 
eliminated  by  inspection. 

The  State  has  projected,  in 
accordance  with  its  past  enforcement 
experience,  that  7%  of  its  general 
schedule  health  inspection  resources 
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will  be  required  for  the  pubHc  sector 
program,  and  another  13%  of  those 
resources  will  be  required  for  coverage 
of  construction  and  other  mobile 
industries.  The  AFL-CIO  expresses  the 
view  that  because  these  levels  are 
based  on  actual  enforcement  history, 
they  do  not  make  provision  for  coverage 
of  hazards  which  have  "not  been 
adequately  covered  by  inspections  in 
the  past."  No  data  is  offered  to  support 
this  suggestion  of  inadequate 
enforcement.  To  the  contrary,  AFL-CIO 
affiliates  who  have  firsthand  knowledge 
of  Arizona  enforcement  have  generally 
praised  the  manner  in  which  the  State 
has  carried  out  its  plan.  [See  conunents 
of  the  Phoenix  Building  and 
Construction  Trades  Council,  AFL-CIO; 
comments  of  Central  Arizona  Labor 
Council.  AFL-CIO).  OSHA's  findings 
concerning  the  effectiveness  of  State 
plan  enforcement,  set  forth  elsewhere  in 
this  notice,  show  that  the  State's 
inspections  effectively  identify  and 
require  the  correction  of  workplace 
hazards.  In  particular,  as  the  State 
indicates  in  its  response,  citations  and 
penalties  for  asbestos  (a  concern 
specifically  raised  by  the  AFlr^lO) 
have  been  issued  when  such  violations 
are  found,  both  in  pubHc  sector 
workplaces  and  in  construction.  Further, 
a  large  proportion  of  State  safety 
resources  are  devoted  to  mobile 
industries.  Cross-trained  safety 
inspectors  will  identify  and  either 
address  or  refer  any  health  hazard 
present. 

Finally,  both  the  AFL-CIO  and  the 
Steelworkers  allege  that  the  number  of 
enforcement  personnel  now  found 
appropriate  for  a  fully  effective  program 
in  Arizona  and  other  States  is  lower 
than  the  staffing  levels  allocated  by  the 
States  in  1980  or  projected  in  the 
benchmarks  issued  by  OSHA  during  its 
first  effort  to  implement  the  AFL-CIO  v. 
Marshall  Court  Order  in  1980.  However, 
the  District  Court  Order  on  which  the 
revision  process  has  been  based  does 
not  assume  or  require  that  revised 
benchma.-ks  must  provide  a  comparative 
increase  over  past  levels.  The  adequacy 
of  the  revised  benchmarks  cannot  be 
determined  by  whether  they  are  greater 
or  smaller  than  the  1980  benchmarks  or 
earlier  enforcement  levels.  Such  direct 
numerical  comparison  of  sta^ng  levels 
is  no  more  valid  than  was  the  direct 
comparison  of  State  to  Federal  staffing 
levels  under  the  "at  least  as  effective" 
test  rejected  by  the  Court  of  Appeals  in 
1978.  The  objective  assigned  to  OSHA 
by  the  Court  of  Appeals  decision  and 
District  Court  order  was.  in  sum.  to 
measure  the  workload  assumed  by  each 
State  under  its  plan  and  to  determine. 


using  the  best  available  information  and 
techniques,  but  avoiding  direct 
numerical  comparisons,  the  staffing 
levels  needed  for  fully  effective 
coverage.  This  is  precisely  what  has 
been  done  in  the  present  revision 
process.  The  review  of  each  State's 
illness  and  injury  data,  industrial  mix. 
demographics  and  enforcement  history 
has  been  far  more  detailed  than  was  the 
case  when  benchmarks  were  first  issued 
in  1960.  As  discussed  above,  the  concept 
of  universal  routine  inspections  has 
been  replaced  by  far  more  sophisticated 
targeting  devoting  resources  to  the 
relative  minority  of  industries  where  the 
majority  of  enforcement-preventable 
injuries  occur.  These  factors  have 
resulted  in  the  more  realistic 
enforcement  staffing  requirements 
embodied  in  the  revised  benchmarks  for 
Arizona. 

For  these  reasons,  and  in  light  of  other 
comments  by  groups  and  individuals 
directly  affected  by  and  knowledgeable 
about  safety  and  health  enforcement 
needs  in  Arizona,  OSHA  believes 
application  of  the  current  benchmark 
formula  for  Arizona  has  resulted  in 
staffing  levels  which  result  in  fulljr=^^:^^ 
effective  enforcement  in  the  State  of^^ 
Arizona.  i 

Findings  and  Conclusions 

Arizona  Benchmarks 

As  provided  in  the  1978  Court  Order 
in  AFL-CIO  v.  Marshall.  Arizona,  in 
conjunction  with  OHSA.  has  undertaken 
to  revise  the  compliance  staffing 
benchmarks  originally  established  in 
1980  for  Arizona.  OHSA  has  reviewed 
the  State's  proposed  revised 
benchmarks  and  supporting 
documentation  and  carefully  considered 
the  public  comments  received  with 
regard  to  this  proposal,  and  determined 
that  compliance  staffing  levels  of  9 
safety  and  6  health  compliance  officers 
meet  the  requirements  of  the  Court  and 
provide  staff  sufficient  to  ensure  a  fully 
effective  enforcement  program. 

Arizona  Final  Approval 

As  required  by  29  CFR  1902.41,  in 
considering  the  granting  of  final 
approval  to  a  State  plan  OSHA  has 
carefully  and  thoroughly  reviewed  all 
information  available  to  it  on  the  actual 
operation  of  the  Arizona  State  plan.  This 
information  has  included  all  previous 
evaluation  findings  since  certification  of 
completion  of  the  State  plan's 
development  steps,  especially  data  for 
the  penod  of  October  1982  through 
March  1984  and  information  presented 
in  written  submissions.  Findings  and 
conclusions  in  each  of  the  areas  of 
performance  are  as  follows. 


(1)  Standards.  Section  18(c)(2)  of  the 
Act  requires  State  plans  to  provide  for 
occupational  safety  and  health 
standards  which  are  at  least  as  effective 
as  Fedora!  standards.  Such  standards 
where  not  identical  to  the  Federal  must 
be  promulgated  through  a  procedure 
allowing  for  consideration  of  all 
pertinent  factual  information  and 
participation  of  all  interested  persons 
(29  CFR  1902.4(b)(2)(iii)):  must,  where 
dealing  with  toxic  materials  or  harmful 
physical  agents,  assure  employee 
protection  throughout  his  or  her  working 
life  (29  CFR  1902.4(b)(2)(i)):  must  provide 
for  furnishing  employees  appropriate 
information  regarding  hazards  in  the 
workplace  through  labels,  posting, 
medical  examinations,  etc.  (29  CFR 
1902.4(b)(2)(vi));  must  require  suitable 
protective  equipment,  technological 
control,  monitoring,  etc.  (29  CFR 
1902.(b)(2)(vii);  and  where  applicable  to 
a  product  must  be  required  by 
compelling  local  conditions  and  not  pose 
an  undue  burden  on  interstate 
commerce  (29  CFR  1902.3(c)(2)l. 

As  documented  in  the  approved 
Arizona  State  plan  and  OSHA's 
evaluation  findings  made  a  part  of  the 
ecord  in  this  18(e)  determination 
proceeding,  and  as  discussed  in  the 
January  16  notice,  the  Arizona  plan 
provides  for  the  adoption  of  standards 
and  amendments  thereto  which  are 
identical  to  or  at  least  as  effective  as 
Federal  standards.  The  State's  law  and 
regulations,  previously  approved  by 
OSHA  and  made  a  part  of  the  record  in 
this  proceeding  (Exs.  2-2  and  2-3). 
include  provisions  addressing  all  of  the 
structural  requirements  for  State 
standards  set  out  in  29  CFR  Part  1902. 

In  order  to  qualify  for  final  State  plan 
approval,  a  State  program  must  be  found 
to  have  adhered  to  its  approved 
procedures  (29  CFR  1902.37(b)(2));  to 
have  timely  adopted  identical  or  at  least 
as  effective  standards,  including 
emergency  temporary  standards  and 
standards  amendments  (29  CFR 
1902.37(b)(3));  to  have  interpreted  its 
standards  in  a  manner  consistent  with 
Federal  interpretations  and  thus  to 
demonstrate  that  in  actual  operation 
State  standards  are  at  least  as  effective 
as  the  Federal  (29  CFR  1902.37(b)(4)); 
and  to  correct  any  deficiencies  resulting 
from  administrative  or  judicial  challenge 
of  State  standards  (29  CFR 
1902.37(b)(5)). 

As  noted  in  the  "18(e)  Evaluation 
Report"  and  summarized  in  the  January 
16. 1985  Federal  Register  notice,  Arizona 
has  generally  adopted  standards  in  a 
timely  manner  which  are  identical  to 
Federal  standards  and  additionally  has 
adopted  State  standards  for  conditions. 
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not  covered  by  Federal  standards,  such 
as  the  Short  Handle  Hoe  for  Weeding  or 
Thinning  Crops.  Arizona  has  adopted  a 
Hazard  Communication  Standard 
identical  to  the  Federal. 

When  a  State  adopts  Federal 
standards,  the  State's  interpretation  and 
application  of  such  standards  must 
ensure  consistency  with  Federal 
interpretation  and  application.  As 
already  noted,  the  Arizona  plan 
provides  for  adoption  of  standards 
identical  to  Federal  standards.  Arizona 
likewise  adopts  standards 
interpretations  which  are  identical  to 
Federal  standards. 

OSHA's  monitoring  has  found  that 
Arizona's  application  of  its  standards  is 
comparable  to  Federal  standards 
application.  No  challenges  to  standards 
have  oc.iurred  in  Arizona. 

Therefore,  in  accordance  with  Section 
18(c)(2)  of  the  Act  and  the  pertinent 
provisions  of  29  CFR  1902.3, 1902.4  and 
1902.37,  OSHA  finds  the  Arizona 
program  in  actual  operation  to  provide 
for  standards  adoption,  correction  when 
found  deficient,  interpretation  and 
application,  in  a  manner  at  least  as 
effective  as  the  Federal  program. 

(2)  Variances.  A  State  plan  is 
expected  to  have  the  authority  and 
procedures  for  the  granting  of  variances 
comparable  to  those  in  the  Federal 
program  (29  CFR  1902.4(b)(2)(iv)).  The 
Arizona  State  plan  contains  such 
provisions  in  both  law  and  regulations 
which  have  been  previously  approved 
by  OSHA.  In  order  to  qualify  for  final 
State  plan  approval  permanent 
variances  granted  must  assure 
employment  equally  as  safe  and 
healthful  as  would  be  provided  by 
compliance  with  the  standard  (29  CFR 
1902.37(b)(6)):  temporary  variances 
granted  must  assure  compliance  as  early 
as  possible  and  provide  appropriate 
interim  employee  protection  (29  CFR 
1902.37(b)(7)).  As  noted  in  the  18(e) 
Evaluation  Report  and  the  January  16 
notice,  Arizona  had  no  requests  for 
permanent  or  temporary  variances 
during  the  period  October  1982  through 
March  1984  (Evaluation  Report,  p.  II). 
However,  past  years'  experience 
indicates  that  the  State's  procedures 
were  properly  applied  when  granting 
permanent  and  temporary  variances. 

Accordingly,  OSHA  finds  that  the 
Arizona  program  effectively  grants 
variances  from  its  occupational  safety 
and  health  standards. 

(3)  Enforcement.  Section  18(c)(2)  of 
the  Act  and  29  CFT?  1902.3(d)(1)  require 
a  State  program  to  provide  a  program 
for  enforcement  of  State  standards 
which  is  and  will  continue  to  be  at  least 
as  effective  in  providing  safe  and 
healthful  employment  and  places  of 


employment  as  the  Federal  program. 
The  State  must  require  employer  and 
employee  compliance  with  all 
applicable  standards,  rules  and  orders 
(29  CFR  1902.3(d)(2))  and  must  have  the 
legal  authority  for  standards 
enforcement  including  compulsory 
process  (29  CFR  1902.4(c)(2)). 

The  Arizona  law  (Statute  23-407(E)) 
and  implementing  regulations  previously 
approved  by  OSHA  establish  employer 
and  employee  compliance  responsibility 
and  contain  legal  authority  for 
standards  enforcement  in  terms  virtually 
identical  to  those  in  the  Federal  Act.  In 
order  to  be  qualified  for  final  approval, 
the  State  must  have  adhered  to  all 
approved  procedures  adopted  to  ensure 
an  at  least  as  effective  compliance 
program  (29  CFR  1902.37(b)(2)).  The 
"18(e)  Evaluation  Report"  data  show  no 
lack  of  adherence  to  such  procedures. 

(a)  Inspections.  A  plan  must  provide 
for  inspection  of  covered  workplaces, 
including  in  response  to  complaints, 
where  there  are  reasonable  grounds  to 
believe  a  hazard  exists  (29  CFR 
1902.4(c)(2)(i)).  As  noted  in  the  Januarj' 
16, 1985.  Federal  Register  notice, 
Arizona  follows  the  Federal  OSHA 
complaint  policy.  Data  contained  in  the 
18(e)  Evaluation  Report  (p.  VIII) 
indicates  that  72.4%  of  the  safety 
complaints  and  64.0%  of  the  complaints 
resulted  in  inspections. 

In  order  to  qualify  for  final  approval, 
the  State  program,  as  implemented,  must 
allocate  sufficient  resources  toward  high 
hazard  workplaces  while  providing 
adequate  attention  tor  other  covered 
workplaces  (29  CFR  1902.37(b)(8)).  The 
18(e)  Evaluation  Report  (p.  VII-1) 
indicates  that  96.7%  of  State 
programmed  safely  and  93.7%  of 
programmed  health  (general  schedule) 
inspections  during  October  1982  through 
March  1984  were  conducted  in  high 
hazard  industries,  which  compares 
favorably  with  Federal  performance. 
Arizona  utilizes  the  Federal  high  hazard 
list  to  schedule  programmed  inspections. 

(b)  Employee  Notice  and  Participation 
in  Inspections.  In  conducting  inspections 
a  State  plan  must  provide  an 
opportunity  for  employees  and  their 
representatives  to  point  out  possible 
violations  through  such  means  as 
employee  accompaniment  or  interviews 
with  employees  (29  CFR  1902.4(c)(2)(ii)). 
The  State's  procedures  require 
compliance  officers  to  provide  this 
opportunity.  Arizona  conducted  a  high 
percentage  of  initial  inspections  (33.6%) 
with  employees  or  employee 
representatives  accompanying  the 
inspector  on  the  walk-around 
(Evaluation  Report,  p.  XI).  From  this 
data  OSHA  concludes  that  employee 


representation  was  properly  provided  in 
State  inspections. 

In  addition,  the  State  plan  must 
provide  that  employees  be  informed  of 
their  protections  and  obligations  under 
the  Act  by  such  means  as  the  posting  of 
notices  (29  CFR  1902.4(c)(2)(iv))  and 
provide  that  employees  have  access  to 
information  on  their  exposure  to 
regulated  agents  and  access  to  records 
of  the  monitoring  of  their  exposure  to 
such  agents  (29  CFR  1902.4(c)(vi)). 

To  inform  employees  and  employers 
of  their  protections  and  obligations, 
Arizona  requires  that  a  poster,  which 
was  previously  approved  by  OSHA  (40 
FR  28472),  be  displayed  in  all  covered 
workplaces.  Requirements  for  the 
posting  of  the  poster  and  other  notices, 
such  as  citations,  contests,  hearings  and 
variance  applications  are  set  forth  in  the 
previously  approved  State  law  and 
regulations  which  are  substantially 
idesjical  to  Federal  requirements. 
Information  on  employee  exposure  to 
regulated  agents  and  access  to  medical 
and  monitoring  records  is  provided 
through  State  standards,  including  the 
Access  to  Employee  Exposure  to 
Medical  Records  standard.  No  posting 
violations  were  evident  during  this 
evaluation  period  (Evaluation  Report,  p. 
XI).  Federal  OSHA's  evaluation 
concludes  that  the  State  performance  is 
satisfactory. 

(c)  Nondiscrimination.  A  State  is 
expected  to  provide  appropriate 
protection  to  employees  against 
discharge  or  discrimination  for 
exercising  their  rights  under  the  State's 
program  including  provision  for 
employer  sanctions  and  employee 
confidentiality  (29  CFR  1902.4(c)(2)(v)). 
The  Arizona  Act.  approved  as  part  of 
the  initial  approval  and  certification 
process,  provides  for  such  protection. 
Nine  complaints  of  discrimination  were 
investigated  during  the  evaluation 
period.  Five  were  found  meritorious  and 
settled  administratively.  Four  were 
investigated  and  dismissed.  Federal 
evaluation  of  these  cases  indicates  that 
the  State  action  was  satisfactory 
(Evaluation  Report,  p.  XVI). 

(d)  Restraint  of  Imminent  Danger; 
Protection  of  Trade  Secrets.  A  State 
plan  Is  required  to  provide  for  the 
prompt  restraint  of  imminent  danger 
situations  (29  CFR  1902.4(c)(2)(vii))  and 
to  provide  adequate  safeguards  for  the 
protection  of  trade  secrets  (29  CFR 
1902.4(c)(2)(viii)).  The  State  has 
provisons  concerning  imminent  danger 
and  protection  of  trade  secrets  in  its 
law,  regulations  and  field  operations 
manual  which  are  similar  to  the  Federal. 
The  18(e)  Evaluation  Report  indicates 
that  there  were  no  imminent  danger 
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situations  identified  during  this  time 
period.  No  Complaints  About  State 
Program  Administration  (CASPA's) 
have  been  received  concerning  trade 
secrets  during  this  time  period. 

(e)  Rjght  of  Entry:  Advance  Notice.  A 
State  program  is  expected  to  have 
authority  for  right  of  entry  to  inspect 
and  compulsory  process  to  enforce  such 
right  equivalent  to  the  Federal  program 
(Section  18(c)(3)  of  the  Act  and  29  CFR 
1902.3(e)).  Likewise,  a  State  is  expected 
to  prohibit  advance  notice  of  inspection, 
allowing  exception  thereto  no  broader 
than  in  the  Federal  program  (29  CFR 
1902.3(f)).  The  Arizona  Occupational 
Safety  and  Health  Act  authorizes  the 
Office  of  the  Chief  Counsel  of  the 
Industrial  Commission  of  Arizona  to 
petition  for  an  order  to  permit  entry  into 
such  estabhshments  that  have  refused 
entry  for  the  purpose  of  inspection  of 
investigation.  The  Arizona  law  likewise 
prohibits  advance  notice,  and 
implementing  procedures  for  exceptions 
to  this  prohibition  are  substantially 
identical  to  the  Federal. 

In  order  to  be  found  qualified  for  final 
approval,  a  State  is  expected  to  take 
action  to  enforce  its  right  of  entry  when 
denied  (29  CFR  1902.37(b)(9])  and  to 
adhere  to  its  advance  notice  procedures. 
During  this  evaluation  period,  Arizona 
received  22  refusals  of  entry.  The  State 
successfully  obtained  warrants  for  all 
but  6  of  these  cases  (Evaluation  Report, 
p.  X).  Entry  into  the  remaining  6 
establishments  was  obtained  voluntarily 
and.  therfore.  warrants  were  not 
needed.  There  were  14  instances  of 
advance  notice.  In  all  14  instances, 
advance  notice  was  properly  given  in 
accord  with  procedures  as  required  for 
the  effective  conduct  of  inspections 
(Evaluation  Report,  p.  XI). 

(f)  Citations,  Penalties,  and 
Abatement  A  State  plan  is  expected  to 
have  authority  and  procedures  for 
promptly  notifying  employers  and 
employees  of  violations  identified 
during  inspection,  for  the  proposal  of 
effective  Brst-instance  sanctions  against 
employers  found  in  violation  of 
standards  and  for  prompt  employer 
notification  of  such  penalties  (29  CFR 
1902.4(c)(2)(x)  and  (xi)).  The  Arizona 
plan,  through  its  law,  regulations  and 
field  operations  manual,  has  established 
a  system  similar  to  the  Federal  for 
prompt  issuance  of  citations  to 
employers  delineating  violations  and 
establishing  reasonable  abatement 
periods,  requiring  posting  of  such 
citations  for  employee  information  and 
proposing  penalties. 

In  order  to  be  qualified  for  Hnal 
approval,  the  State,  in  actual  operation, 
must  be  found  to  conduct  competent 
inspections  in  accordance  with 


approved  procedures  and  to  obtain 
adequate  information  to  support 
resulting  citations  (29  CFR 
1902.37(b)(10)).  to  issue  citations, 
proposed  penalties  and  failure-to-abate 
notifications  in  a  timely  manner  (29  CFR 
1902.37(b)(ll)),  to  propose  penalties  for 
first  instance  violations  that  are  at  least 
as  effective  as  those  under  the  Federal 
program  (29  CFR  1902.37(b)(12}),  and  to 
ensure  abatement  of  hazards  including 
issuance  of  failure  to  abate  notices  and 
appropriate  penalties  (29  CFR 
1902.37(b)(13)). 

Comparison  of  Federal  and  State  data 
showed  a  somewhat  lower  percentage 
of  State  serious  safety  violations  (15.6%) 
and  serious  health  violations  (9.3%), 
which  OSIIA  evaluation  has  attributed 
to  the  fact  that  Arizona  inspects 
relatively  smaller  sized  firms  than 
OSHA.  especially  construction  firms, 
and  the  avarage  worksite  is  inspected  at 
more  frequent  intervals  (Evaluation 
Report,  pages  VII-2-5).  The  18(e) 
Evaluation  Report  also  indicates  that  the 
State  thus  finds  a  somewhat  smaller 
number  of  violations  per  inspection  (.7) 
(p.  XII-2)  and  has  a  lower  percentage  of 
not-in-compliance  safety  programmed 
inspections  (28.2%)  and  not-in- 
compliance  health  programmed 
inspections  (27.0%).  The  AFL-CIO 
comments  suggest  that  the  lower 
number  of  violations  and  higher 
percentage  of  inspections  in  compliance 
cast  doubt  on  the  effectiveness  of 
Arizona  plan  administration,  the 
training  of  State  personnel  and  whether 
violations  are  properly  cited.  OSHA's 
findings  as  documented  in  the  18(e) 
Evaluation  Report,  however,  confirm 
that  the  principal  factors  causing  these 
differences  from  Federal  experience  are, 
in  fact,  the  more  frequent  inspection  of 
establishments  by  the  State  and  the 
smaller  size  of  those  establishments. 
When  the  data  on  violation  experience 
is  adjusted  for  establishment  size  to  a 
common  factor  such  as  per  100 
employees  rather  than  by  different  size 
establishments,  Arizona  performance  is 
comparable  to  OSHA's.  During  the 
evaluation  period,  Arizona  cited  an 
average  of  7.2  violations  per  100 
employees  while  OSHA  cited  7.7 
violations  (Evaluation  Report,  p.  VII-2). 
The  State's  lapse  time  from  inspection  to 
issuance  of  citation  was  timely  and 
averaged  10.4  days  for  safety  and  8.9 
days  for  health  (Evaluation  Report,  p. 
XVII).  OSHA  monitoring  indicates  that 
the  State  adequately  identifies, 
documents  and  cites  violations  of  its 
standards. 

The  18(e)  Evaluation  Report  (p.  XIV-2) 
indicates  that  Arizona  proposes  and 
assesses  appropriate  penalties.  The 
average  penalty  for  serious  safety 


violations  was  $269.20,  the  average 
serious  health  penalty  was  $490.90,  both 
of  which  were  higher  than  Federal 
penalty  levels. 

Historically,  Arizona  officials  have 
adhered  to  a  policy  of  verifying 
abatement  of  all  serious  hazards  which 
are  not  abated  at  the  time  of  the 
inspection.  Accordingly,  8%  of  Arizona's 
inspections  were  follow-up.  This  policy 
had  minimal  impact  on  the  State's 
ability  to  conduct  programmed 
inspections  (Evaluation  Report,  p.  XIII- 

D- 

Abatement  periods  are  generally 
shorter  than  those  set  Federally  (4.5 
days  average  for  safety:  9.7  days 
average  for  health).  Arizona  attempts  to 
document  abatement  within  30  days  for 
all  serious,  willful  and  repeat  violations, 
and  the  evaluation  report  indicates 
effective  performance  in  this  area 
(Evaluation  Report,  pp.  XUI-l  and  2). 

(g)  Contested  Cases.  In  order  to  be 
considered  for  initial  approval  and 
certification,  a  State  plan  must  have 
authority  and  procedures  for  employer 
contest  of  citations,  penalties  and 
abatement  requirements  at  full 
administrative  or  judicial  hearings. 
Employees  must  also  have  the  right  to 
contest  abatement  periods  and  the 
opportunity  to  participate  as  parties  in 
all  proceedings  resulting  from  an 
employer's  contest  (29  CFR 
1902.4{c)(2)(xii)).  Arizona  procedures  for 
employer  contest  of  citations,  penalties 
and  abatement  requirements  and  for 
ensuring  employee  rights  are  contained 
in  its  law,  regulations  and  field 
operations  manual  made  a  part  of  the 
record  in  this  proceeding  and  are 
substantially  identical  to  the  Federal 
procedures.  Appeals  of  citations, 
penalties  and  abatement  periods  are 
heard  by  the  Hearing  Division  of  the 
Industrial  Commission  of  Arizona  which 
may  be  further  appealed  to  a  five- 
member  Review  Board  and  then  to  the 
Arizona  Court  of  Appeals.  Forty-three 
cases  of  the  667  inspections  with 
violations  resulted  in  contests  during 
this  evaluation  period.  OSHA  evaluation 
of  these  cases  supported  the  conclusion 
that  the  State's  enforcement  actions  are 
adequately  supported  (Evaluation 
Report,  p.  XV-1). 

To  quahfy  for  final  approval,  the  State 
must  seek  review  of  any  adverse 
adjudications  and  take  action  to  correct 
any  enforcement  program  deficiencies 
resulting  from  adverse  administrative  or 
judicial  determinations  (29  CFR 
1902.37(b)(14)).  The  State  had  no 
adverse  decisions  which  would  require 
reyiew  or  corrective  action. 
Accordingly.  OSHA  finds  that  the 


Federal  Register  /  Vol.  50.  No.  119  /  Thursday.  June  20.  1985  /  Rules  and  Regulations  25569 


Arizona  plan  effectively  reviews 
contested  cases. 

(h)  Enforcement  Conclusion.  In 
summary,  the  Assistant  Secretary  finds 
that  enforcement  operations  provided 
under  the  Arizona  plan  are  competently 
planned  and  conducted,  and  are  overall 
at  least  as  effective  as  Federal  OSHA 
enforcement. 

(4)  Public  Employee  Program.  Section 
18(c)(6)  of  the  Act  requires  that  a  State 
which  has  an  approved  plan  must 
maintain  an  ef^ertive  ind 
comprehensive  occupational  safety  and 
heal'h  program  appliiel^le  to  all 
employees  of  public  agencies  of  the 
State  and  its  political  subdivisions, 
which  prt-vviim  must  be  as  effective  as 
(he  standards  cortnincd  in  .an  approved 
plan.  29  CFR  1902.3(j)  requires  that  a 
Slate's  program  for  public  employees  be 
as  effective  as  the  State  s  program  for 
private  employees  covered  by  the  plan. 
Arizona's  plan  provides  a  program  in 
the  public  sector  which  is  identical  to 
that  in  the  private  sector,  including  the 
proposal  of  penalties.  During  this 
evaluation  period,  the  State  conducted 
60  inspections  and  cited  49  violations  in 
the  public  sector.  Injury  and  illness- all 
case  rates  in  the  public  sector  in 
Arizona  are  somewhat  higher  (public 
sector  all  case  rale -10.7  per  100  full- 
time  workers)  than  those  in  the  private 
sector,  but  Ihe  lost  workday  case  rate  is 
lower  (3.1).  The  AFL-CIO  in  its  written 
coments  expressed  concern  about  the 
high  Arizona  public  sector  all  case  rates. 
Ihe  18(e)  Evaluation  Report  (p.  VI-2) 
indicates  that  while  many  local 
governments  contract  sanitary  8er\ices, 
Arizona  provides  this  service  with  city 
employees.  This  is  affirmed  in  Arizona 
State  Designee  Larry  Etchechury's 
response  to  the  AFL-CIO  comments  (Ex. 
2-12).  who  along  with  the  Bureau  of 
Labor  Statistics,  notes  that  the 
hazardous  nature  of  sanitary  service 
employment  is  the  primary  factor  in 
Arizona's  high  injury  and  illness  all  case 
r^te  in  the  public  sector  (Evaluation 
Report,  p.  VI-2).  The  proportion  of 
inspections  dedicated  to  the  public 
sector  was  considered  appropriate  to 
the  needs  of  public  employees. 

Because  the  State  treats  the  public 
sector  in  the  same  manner  as  the  private 
sector,  as  evidenced  by  its  written 
procedures,  which  are  applicable  to  all 
covered  employees,  public  and  private, 
and  since  monitoring  indicates  similar 
performance  in  the  public  and  private 
sectors,  OSHA  concludes  that  the 
Arizona  program  meets  the  criterion  in 
29  CFR  1902.3(j). 

(5)  Staffing  and  Resources.  Section 
18(c)(4)  of  the  Act  requires  State  plans 
to  provide  the  qualified  personnel 
necessary  for  the  enforcement  of 


standards.  In  accordance  with  29  CFR 
1902.37(b)fl),  one  factor  which  OSHA 
must  consider  in  evaluating  a  plan  for 
final  approval  is  whether  the  State  has  a 
sufficient  number  of  adequately  trained 
and  competent  personnel  to  discharge 
its  responsibilities  under  the  plan. 
Arizona  has  committed  itself  to 
funding  the  State  sh.=)re  of  salaries  for  9 
safety  inspectors  and  6  health 
enforcement  officers  as  evidenced  by 
the  FY  1984  Application  for  Federal 
Assistance  (Ex.  2-6)  as  well  as  its 
subsequent  FY  1985  application.  These 
compliance  staffing  levels  m^et  the 
revised  benchmarks  proposed  for 
Arizona. 

As  noted  in  the  Federal  Register 
notice  announcing  certification  of  the 
completion  of  development  steps  for 
Arizona  (47  FR  24323).  ail  personnel 
under  the  plan  m.eet  civil  service 
requirements  under  the  State  merit 
system,  which  was  found  to  be  in 
substatial  conformity  with  the 
Standards  for  a  Merit  System  of 
Personnel  Administration  by  the  U.S. 
Civil  Service  Commission. 

The  State  provides  continuing  training 
for  its  staff.  The  13(e)  Evaluation  Report 
(p.  V)  noted  that  the  State  provided  an 
average  of  52.8  hours  of  training  for 
safety  inspectors,  and  225.3  hours  of 
training  for  industrial  hygienists. 
Because  Arizona  has  allocated 
sufficient  enforcenaent  staff  to  meet  the 
revised  benchmarks  for  the  State,  and 
personnel  are  trained  and  competent, 
the  requirements  for  final  approval  set 
forth  in  29  CFR  1902.37(b)(1).  and  in  the 
1978  Court  Order  in  AFL-CIO  v. 
Marshall,  supra,  are  being  met  by  the 
Arizona  plan. 

Section  18(c)(ii)  of  the  Act  requires 
that  the  State  devote  adequate  funds  to 
administration  and  enforcement  of  its 
standards.  The  Arizona  plan  was  funded 
at  $1,431,876  in  FY  1984.  (50%  of  the 
funds  were  provided  by  Federal  OSHA 
and  50%  were  provided  by  the  State.) 
The  18(e)  Evaluation  Report  notes  that 
Arizona's  funding  appears  sufficient  in 
absolute  terms  (Evaluation  Report,  p. 
XVIlI-1).  On  this  basis,  OSHA  finds  that 
Arizona  has  provided  sufficient  funding 
for  the  various  activities  parried  out 
under  the  plan.  1 

(8)  Records  and  Report^  State  plans 
must  assure  that  employerVin  the  State 
submit  reports  to  the  Secretary  in  the 
same  manner  as  if  the  plan  were  not  in 
effect  (section  ia(c)(7)  of  the  Act  and  29 
CFR  1902.3(k)).  The  plan  must  also 
provide  assurances  that  the  designated 
agency  will  make  such  reports  to  the 
Secretary  in  such  form  and  containing 
such  information  as  he  may  from  time  to 
time  require  (Section  18(c)(8)  of  the  Act 
and  29  CFR  1903.(1)).  Arizona  employer 


recordkeeping  requirements  are 
substantially  identical  to  those  of 
Federal  OSHA.  and  the  State 
participates  in  the  BLS  Annual  Survey  of 
Occupational  Illness  and  Injuries.  As 
noted  in  the  January  16, 1985  proposal, 
the  State  participates  and  has  assured 
its  continuing  participation  with  OSHA 
in  the  Federal-State  Uniiled 
Management  Information  System  as  a 
means  of  providing  reports  on  its 
activities  to  OSHA. 

For  the  foregoing  reasons,  OSHA 
finds  that  Arizona  has  m.et  the 
requirements  of  Section  18(c)  (7)  and  (8) 
of  the  Act  on  employer  and  State  reports 
to  the  Secretary. 

(7)  Voluntary  Compliance  Program.  A 
State  plan  is  required  to  undertake 
programs  to  encourage  voluntary 
compliance  by  empioysrs  by  such 
means  as  conducting  training  and 
consultation  with  employers  and 
employees  (29  CFR  1902.4(c)(2)(xiiil) 

During  the  Ifl(e)  evaluation  period,  152 
public  sector  employers  and  supervisors 
and  1.534  employees  participated  in 
training  programs  totaling  112  sessions 
and  465  private  sector  employers  and 
supervisors  and  1,383  employees 
participated  in  training  programs 
totaling  139  sessions  (Evaluation  Report, 
p.  IV).  Arizona  provides  public  and 
private  sector  on-site  consultation  under 
its  approved  State  plan.  The  State  made 
a  total  of  2.070  consultation  visits  during 
the  evaluation  period.  Of  the  total,  1,612 
were  visits  made  through  the 
Continuous  Consultation  Program  for 
Construction.  The  program  consisted  of 
monthly  consultation  visits  to  prim.e 
contractors  and  subcontractors,  upon 
request,  and  specific  worksites  until 
completion  of  the  project  and  included 
such  things  as  identifying  hazards, 
recommending  corrective  action  for  their 
elimination,  and  assuring  abatement  of 
all  hazards  both  serious  and  non-serious 
(Evaluation  Report,  p.  IV). 

Accordingly,  OSHA  finds  that 
Arizona  has  established  and  is 
administering  an  effective  voluntary 
compliance  program. 

(8)  Injury  and  Illness  Statistics.  As  a 
factor  in  its  18(e)  determination,  OSHA 
must  consider  the  Bureau  of  Labor 
Statistics  (BLS)  Annual  Occupational 
Safety  and  Health  Survey  and  other 
available  Federal  and  State 
measurements  of  program  impact  on 
worker  safety  and  health  (29  CFR 
1902.37(b)(15)). 

Comments  from  the  AFL-CIO  point 
out  that  injury  and  illness  rates  in 
Arizona  (except  lost  workday  case  rate 
in  manufacturing)  are  above  Federal 
averages  in  absolute  terms.  However, 
while  Arizona's  rates  are  somewhat 
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higher  than  the  Federal  rates,  lost 
workday  cases  in  four  of  the  State's  five 
high  rate  industries  experienced  a 
greater  percentage  decline  that 
experienced  in  States  under  Federal 
jurisdiction.  Additionally,  the  laS? total 
case  incidence  rate  in  the  private  sector 
of  8.8  declined  from  the  1981  rate  of  10.0 
cases  per  100  full-time  workers.  This  is 
the  lowest  rate  ever  recorded  in  Arizona 
since  the  first  BLS  survey  was 
conducted  in  1972,  and  thus  documents 
a  significant  decline  since  the  State  plan 
was  initiated  (Evaluation  Report,  p. 
XlX-1). 

Based  upon  the  State's  overall 
downward  trends  in  injury  and  illness 
rates.  OSHA  Hnds  that  the  trends  in 
illness  and  injury  statistics  in  Arizona 
compare  favorably  with  those  in  Stales 
with  Federal  enforcement. 

Decision 

OSHA  has  carefully  reviewed  the 
record  developed  during  the  above 
described  proceedings,  including  all 
comments  received  thereon.  The  present 
Federal  Register  document  sets  forth  the 
findings  and  conclusions  resulting  from 
this  review. 

In  light  of  all  the  facts  presented  on 
the  record,  the  Assistant  Secretary  has 
determined  tliat:  (1)  The  revised 
compliance  staffing  levels  proposed  fur 
Arizona  meet  the  requirements  of  the 
1978  Court  Order  in  AFL-CIO  v. 
Marshall  in  providing  the  number  of 
safety  and  health  compliance  officers 
necessary  for  a  "fully  effective" 
enforcement  program,  and  (2)  the 
Arizona  State  plan  for  occupational 
safety  and  health  in  actual  operation, 
which  has  been  monitored  for  at  least 
one  year  subsequent  to  certification,  is 
at  least  as  effective  as  the  Federal 
program  and  meets  the  statutory  criteria 
for  State  plans  in  Section  18(e)  of  the 
Act  and  implementing  regulations  at  29 
CFR  Part  1902.  Therefore,  the  revised 
compliance  staffing  benchmarks  of  9 
safety  and  6  health  are  approved  and 
the  Arizona  State  plan  is  hereby  granted 
final  approval  under  Section  18(e)  of  the 
.Act  and  implementing  regulations  at  29 
CFR  Part  1902,  effective  June  20. 1985. 

Under  this  18(e)  determination. 
Arizona  will  be  expected  to  maintain  a 
State  program  which  will  continue  to  be 
at  least  as  effective  as  operations  under 
the  Federal  program  in  providing 
employee  safety  and  health  at  covered 
workplaces.  This  requirement  includes 
submitting  all  requiredjeports  to  the 
Assistant  Secretary  as  well  as 
submitting  plan  supplements 
documenting  State  initiated  program 
changes,  changes  required  in  response 
to  adverse  evaluation  findings,  and 
responses  to  mandatory  Federal 


program  changes.  In  addition,  Arizona 
must  continue  to  allocate  sufficient 
safety  and  health  enforcement  staff  to 
meet  the  benchmarks  for  State  staffing 
established  by  the  Department  of  Labor, 
or  any  revision  to  those  benchmarks. 

Effect  of  Decision 

The  determination  that  the  criteria  set 
forth  in  Section  18(c)  of  the  Act  and  29 
CFR  Part  1902  are  being  applied  in 
actual  operations  under  the  Arizona 
plan  terminates  OSHA  authority  for 
Federal  enforcement  of  its  standa.'ds  in 
Arizona,  in  accordance  with  Section 
18(e)  of  the  Act.  in  those  issues  covered 
under  the  State  plan.  Section  18(e) 
provides  that  upon  making  this 
determination  "the  provisions  of 
Sections  5ia)iZj,  8  (except  for  the 
purpose  of  carrying  out  subsection  [X]  of 
this  section),  9, 10. 13.  and  17,  and 
standards  promulgated  under  Section  6 
of  this  Act,  shall  not  apply  with  respect 
to  any  occupational  safety  or  health 
issues  covered  under  the  plan,  but  the 
Secretary  may  retain  jurisdiction  under 
the  above  provisions  in  any  proceeding 
commenced  under  Section  9  or  10  before 
the  date  of  determination." 

Accordingly,  Federal  authority  to 
issue  citations  for  violation  of  OSHA 
standards  (Section  5(a)(2)  and  9):  to 
conduct  inspections  (except  those 
necessary  to  conduct  evaluations  of  the 
plan  under  Section  18(f).  and  other 
inspections,  investigations  or 
proceedings  necessary  to  carry  out 
Federal  responsibilities  which  are  not 
specifically  preempted  by  Section  18(e)) 
(Section  8):  to  conduct  enforcement 
proceedings  in  contested  cases  (Section 
10);  to  institute  proceedings  to  correct 
imminent  dangers  (Section  13);  and  to 
propose  civil  penalties  or  initiate 
criminal  proceedings  for  violations  of 
the  Federal  Act  (Section  17)  is 
relinquished  as  of  the  effective  date  of 
this  determination.  (Because  of  the 
effectiveness  of  the  Arizona  plan,  there 
has  been  no  exercise  of  concurrent 
Federal  enforcement  authority  in  issues 
covered  by  the  plan  since  the  signing  of 
the  Operational  Status  Agreement  on 
October  13, 1975.) 

Federal  authority  under  provisions  of 
the  Act  not  listed  in  Section  18(e)  are 
unaffected  by  this  determination.  Thus, 
for  example,  the  Assistant  Secretary 
retains  his  authority  under  section  11(c) 
of  the  Act  with  regard  to  complaints 
alleging  discrimination  against 
employees  because  of  the  exercise  of 
any  right  afforded  to  the  employee  by 
the  Act  although  such  complaints  may 
be  initially  referred  to  the  State  for 
investigation.  Jurisdiction  over  any 
proceeding  initiated  by  OSHA  under 
sections  9  and  10  of  the  Act  prior  to  the 


date  of  this  final  determination  remains 
a  Federal  responsibility.  The  Assistant 
Secretary  also  retains  his  authority 
under  Section  6  of  the  Act  to 
promulgate,  modify  or  revoke 
occupational  safety  and  health 
standards  which  address  the  working 
conditions  of  all  employees,  including 
those  in  States  which  have  received  an 
affirmative  18(e)  determination.  In  the 
event  that  a  State's  18(e)  status  is 
subsequently  withdrawn  and  Federal 
authority  reinstated,  all  Federal 
standards,  including  any  standards 
promulgated  or  modified  during  the  18(e) 
period,  would  be  Federally  enforceable 
in  the  State. 

In  accordance  with  Section  18(e).  this 
determination  relinquishes  Federal 
OSHA  authority  only  with  regard  to 
occupational  safety  and  health  issues 
covered  by  the  Arizona  plan,  and  OSHA 
retains  full  authority  over  issues  which 
are  not  subject  to  State  enforcement 
under  the  plan.  Thus,  for  example. 
Federal  OSHA  retains  its  authority  to 
enforce  all  provisions  of  the  Act,  and  all 
Federal  standards,  rules  or  orders  which 
relate  to  safety  and  health  coverage  in 
private  sector  maritime  employment,  in 
copper  smelters,  and  within  Indian 
reservations,  since  these  issues  are 
excluded  from  coverage  under  the 
Arizona  plan.  In  addition.  Federal 
OSHA  may  subsequently  initiate  the 
exercise  of  jurisdiction  over  any  issue 
(hazard,  industry,  geographical  area, 
operation  or  facility)  for  which  the  State 
is  unable  to  provide  effective  coverage 
for  reasons  not  related  to  the  required 
performance  or  structure  of  the  State 
plan. 

As  provided  by  section  18(f]  of  the 
Act.  the  Assistant  Secretary  will 
contiiiue  to  evaluate  the  manner  in 
which  the  State  is  carrying  out  its  plan. 
Section  181  f)  and  regulations  at  29  CFR 
Part  1955  provide  procedures  for  the 
withdrawal  of  Federal  approval  should 
the  Assistant  Secretary  find  that  the 
State  has  substantially  failed  to  co.mply 
with  any  provision  or  assurance 
contained  in  the  plan.  Additionally,  the 
A.ssistant  Secretary  is  required  to 
initiate  proceedings  to  revoke  an  18(e) 
determination  and  reinstate  concurrent 
Federal  authority  under  procedures  set 
forth  in  29  CFR  1902.47,  et  seq..  if  his 
evaluations  show  that  the  State  has 
substantially  failed  to  maintain  a 
program  which  is  at  least  as  effective  as 
operations  under  the  Federal  program, 
or  if  the  State  does  not  submit  program 
change  supplements  to  the  Assistant 
Secretary  as  required  by  29  CFR  Part 
1953. 
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Explanation  of  Changes  to  29  CFR  Part 
1952  I 

29  CFR  Part  1952  conlains.  for  each 
Slate  having  an  approved  plan,  a 
subpart  generally  describing  the  plan 
and  setting  forth  the  Federal  approval 
status  of  the  plan.  29  CFR  1902.43(a)(3) 
requires  that  notices  of  affirmative  Ifl(e) 
deterniiiiations  be  accompanied  by 
chaiij^es  to  Part  1952  reflecting  the  final 
approval  decision.  This  notice  makes 
several  changes  to  Subpart  CC  of  Part 
1952  to  reflect  the  final  Hpproval  of  the 
Arizona  plan. 

A  new  §  1952.353,  Compliance  staffing 
benchmarks,  has  been  added  to  reflect 
the  approval  of  the  1984  revised 
benchmarks  for  Arizona. 

A  new  §  1952.354,  Final  approval 
determination,  has  been  revised  to 
reflect  the  determination  granting  final 
approval  of  the  plan.  The  new  paragraph 
contains  a  more  accurate  description  of 
the  scope  of  the  plan  than  the  one 
contained  in  the  initial  approval 
decision. 

Newly  redesignated  §  1952.355.  Level 
of  Federal  enforcement  has  been 
revised  to  reflect  the  State's  18(e)  status. 
The  new  paragraph  replaces  former 
§  1952.352,  which  described  the 
relationship  of  State  and  Federal 
enforcement  under  an  Operational 
Status  Agreement  which  was  entered 
into  on  October  13. 1975  (as  amended 
June  11. 1982).  Federal  concurrent 
enforcement  authority  has  been 
relinquished  as  part  of  the  present  18(e) 
determination  for  Arizona,  and  the 
Operational  Status  Agreement  is  no 
longer  in  effect.  Section  1952.355 
describes  the  issues  where  Federal 
authority  has  been  terminated  and  the 
issues  where  it  has  been  retained  in 
accordance  with  the  discussion  of  the 
effects  of  the  18(e)  determination  set 
forth  earlier  In  the  preient  Federal 
Register  notice. 

While  most  of  the  existing  Subpart  CC 
has  been  retained,  paragraphs  within 
the  subpart  have  been  rearranged  and 
renumbered  so  that  the  major  steps  in 
the  development  of  the  plan  (initial 
approval,  developmental  steps, 
certification  of  completion  of 
developmental  s'eps  ard  final  plan 
approval)  are  set  forth  in  chronological 
order.  Related  editorii^l  changes  to  the 
subpart  include  modification  of  the 
headir.g  of  §  1952.350,  to  clearly  identify 
the  1977  initial  plan  approval  decision  to 
which  it  relates,  and  deletion  of  former 
§  1952.355,  which  perteins  to  approval  of 
miscellaneous,  unrelated  plan  changes 
The  addresses  of  locations  where  State 
plan  documents  may  be  inspected  have 
been  updated  and  are  found  in 
§  1952.356. 


Regulatory  Flexibility  Act 

OSHA  certifies  pursuant  to  the 
Regulatory  Act  of  1980  (5  U.S.C.  601,  et 
seq.)  that  this  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entiiies. 
Final  approval  will  not  place  small 
employers  in  Arizona  under  any  new  or 
different  requirements  nor  would  any 
additional  burden  be  placed  upon  the 
State  government  beyond  the 
responsibilities  already  assumed  as  part 
of  the  approved  plan.  A  copy  of  this 
certification  has  been  forwarded  to  the 
Chief  Counsel  for  Advocacy,  Small 
Business  Administration. 

List  of  Subjects  in  29  CFR  Part  1952 

Intergovernmental  relations,  Law 
enforcement,  Occupational  safety  and 
health. 

Signed  atWashington,  D.C..  this  20th  day 
of  lune,  1985. 
Robert  A  Rowland, 
Assistant  Secretary. 

PART  1952— {AMENDED] 

Accordingly,  Subpart  CC  of  29  CFR 
Part  1952  is  hereby  amended  as  follows: 

1.  The  authority  citation  for  Part  1952 
continues  to  read: 

Authority:  Sec.  18.  84  Stat.  1608  (29  U.S.C. 
667);  29  CFR  Part  1902,  Secretary  of  Labor's 
Order  No.  9-83  (48  PR  35736). 

§1952.355    (Removed] 

2.  Section  1952.355,  Changes  to 
Approved  Plans,  is  removed. 

3.  Section  1952.350  is  amended  by 
revising  the  heading  to  read:  §  1952.350 
Description  of  the  plan  as  initially 
approved. 

§  1952.353    [Redestgnated  as  §  1952.351] 

4.  Section  1952.353  is  redesignated  as 
1952.351  and  a  new  1952.353  is  add^ 
read  as  follows: 

§  1952.353    Compliance  staffing 
benchmarks. 

Under  the  terms  of  the  1978  Court 
Order  in  AFL-CIO  v.  Marshall. 
compliance  staffing  levels  (benchmarks) 
necessary  for  a  "fully  effective" 
enforcement  program  were  required  to 
be  established  for  each  State  operating 
an  approved  State  plan.  In  September 
1984.  Ariz<ma  in  conjunction  with 
OSHA.  completed  a  reassessment  of  the 
levels  initially  established  in  1980  and 
proposed  revised  compliance  staffing 
benchmarks  of  9  safety  and  6  health 
compliance  officers.  After  opportunity 
for  public  comment  and  service  on  the 
AFL-CIO.  the  Assistant  Secretary 
approved  these  revised  staffing 
requirements  on  June  20, 1985. 


§  1952.354    [Redesignated  as  §  1952.352] 

5.  Section  1952.354  is  redesignated  as 
1952.352  and  a  new  1952.354  is  added  to 
read  as  follows: 

§  1952.354    Final  approval  determination. 

(a)  In  accordance  with  Section  18(e)  of 
the  Act  and  procedures  in  29  CFR  Part 
1902,  and  after  a  determination  that  the 
State  met  the  "fully  effective" 
com.pliance  staffing  benchmarks  as 
revised  in  1984  in  response  to  a  Court 
Order  in  AFL-CIO  v.  Marshall,  (CA  74- 
400),  and  was  satisfactorily  providing 
reports  to  OSHA  through  participation 
in  the  Federal-State  Unified 
Management  Information  System,  the 
Assistant  Secretary  evaluated  actual 
operations  under  the  State  plan  for  a 
period  of  at  least  one  year  following 
certification  of  completion  of 
developmental  steps  (46  FR  46320). 
Based  on  the  18(e)  Evaluation  Report 
(October  1982-March  1984)  and  after 
opportunity  for  public  comment,  the 
Assistant  Secretary  determined  that,  in 
operation,  the  State  of  Arizona's 
occupational  safety  and  health  program 
is  at  least  as  effective  as  the  Federal 
program  in  providing  safe  and  healthful 
employment  and  places  of  employment 
and  meets  the  criteria  for  final  State 
plan  approval  in  Section  18(e)  of  the  Act 
and  implementing  regulations  at  29  CFR 
Part  1902.  Accordingly,  the  Arizona  plan 
was  granted  final  approval  and 
concurrent  Federal  enforcement 
authority  was  relinquished  under 
Section  18(e)  of  the  Act  effective  June 
20, 1985. 

(b)  The  plan  which  has  received  final 
approval  covers  all  activities  of 
employers  and  all  places  of  employment 
in  Arizona  except^&M^ivate  sector 
maritime,  coppCTsmelters,  and  Indian 
reservations. 

(c)  Arizona  is  required  to  maintain  a 
State  program  which  is  at  least  as 
effective  as  operations  under  the 
Federal  program;  to  submit  plan 
supplements  in  accordance  with  29  CFR 
1953:  to  allocate  sufficient  s«if6ty  an'd 
health  enforcement  staff  to  meet  the 
benchmarks  for  State  staffing 
established  by  the  U.S.  Department  of 
Labor,  or  any  revision  to  those 
benchmarks;  and,  to  furnish  such  reports 
in  such  form  as  the  Assistant  Secretary 
may  from  time  to  time  require. 

6.  Section  1952.352  is  revised  and 
redesignated  as  1952.355  to  read  as 
follows: 

§  195i.355    Level  of  Federal  enforcetrtent 

(a)  As  a  result  of  the  Assistant 
Secretary's  determination  granting  final 
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approval  of  the  Arizona  plan  under 
Section  18(e)  of  the  Act.  effective  June 
20. 1985,  occupational  safety  and  health 
standards  which  have  been  promulgated 
under  Section  6  of  the  Act  do  not  apply 
with  respect  to  issues  covered  under  the 
Arizona  plan.  This  determination  also 
relinquishes  concurrent  Federal  OSHA 
authority  to  issue  citations  for  violation 
of  such  standards  under  Section  5(a]  (2) 
and  9  of  the  Act:  to  conduct  inspections 
and  investigations  under  Section  8 
(except  those  necessary  to  conduct 
evaluation  of  the  plan  under  section 
18(f]  and  other  inspections, 
investigations,  or  proceedings  necessary 
to  carry  out  Federal  responsibilities  not 
specifically  preempted  by  Section  18(e)): 
to  conduct  enforcement  proceedings  in 
contested  cases  under  Section  10:  to 
institute  proceedings  to  correct 
imminent  dangers  under  Section  13:  and 
to  propose  civil  penalties  or  initiate 
criminal  proceedings  for  violations  of 
the  Federal  Act  under  Section  17.  The 
Assistant  Secretary  retains  jurisdiction 
under  the  above  provisions  in  any 
proceeding  commenced  under  Section  9 
or  10  before  the  effective  date  of  the 
18(e)  determination. 

(b)  In  accordance  with  Section  18(e). 
final  approval  relinquishes  Federal 
OSHA  authority  only  with  regard  to 
occupational  safety  and  health  issues 
covered  by  the  Arizona  plan.  OSHA 
retains  full  authority  over  issues  which 
are  not  subject  to  State  enforcement 
under  the  plan.  Thus.  Federal  OSHA 
retains  its  authority  relative  to  safety 
and  health  in  private  sector  maritime 
activities  and  will  continue  to  enforce 
all  provisions  of  the  Act.  rules  or  orders, 
and  all  Federal  standards,  current  or 
future,  specifically  directed  to  private 
sector  maritime  employment  (29  CFR 
Part  1915.  shipyard  employment:  Part 
1917.  marine  terminals:  Part  1918. 
longshoring:  Part  1919.  gear  certification) 
as  well  as  provisions  of  general  industry 
standards  (29  CFR  Part  1910) 
appropriate  to  hazards  found  in  these 
employments,  in  copper  smelters,  and 
within  Indian  reservations.  Federal 
jurisdiction  is  also  retained  with  respect 
to  Federal  government  employers  and 
employees.  In  addition,  any  hazard, 
industry,  geographical  area,  operation  or 
facility  over  which  the  State  is  unable  to 
effectively  exercise  jurisdiction  for 
reasons  not  related  to  the  required 
performance  or  structure  of  the  plan 
shall  be  deemed  to  be  an  issue  not 
covered  by  the  finally  approved  plan, 
and  shall  be  subject  to  Federal 
enforcement.  Where  enforcement 
jurisdiction  is  shared  between  Federal 
and  State  authorities  for  a  particular 
area,  project,  or  facility,  in  the  interest 


of  administrative  practicability,  Federal 
jurisdiction  may  be  assumed  over  the 
entire  project  or  facility.  In  either  of  the 
two  aforementioned  circumstances. 
Federal  enforcement  may  be  exercised 
immediately  upon  agreement  between 
Federal  and  State  OSHA. 

(c)  Federal  authority  under  provisions 
of  the  Act  not  listed  in  Section  18(e)  is 
unaffected  by  final  approval  of  the  plan. 
Thus,  for  example,  the  Assistant 
Secretary  retains  his  authority  under 
Section  11(c)  of  the  Act  with  regard  to 
complaints  alleging  discrimination 
against  employees  because  of  the 
exercise  of  any  right  afforded  to  the 
employee  by  the  Act.  although  such 
complaints  may  be  referred  to  the  State 
for  investigation.  The  Assistant 
Secretary  also  retains  his  authority 
under  Section  6  of  the  Act  to 
promulgate,  modify  or  revoke 
occupational  safety  and  health 
standards  which  address  the  working 
conditions  of  all  employees,  including 
those  in  States  which  have  received  an 
affirmative  18(e)  determination, 
although  such  standards  may  not  be 
Federally  applied.  In  the  event  that  the 
State's  18(e]  status  is  subsequently 
withdrawn  and  Federal  authority 
reinstated,  all  Federal  standards, 
including  any  standards  promulgated  or 
modified  during  the  18(e)  period,  would 
be  Federally  enforceable  in  that  State. 

(d)  As  required  by  Section  18(f)  of  the 
Act,  OSHA  will  continue  to  monitor  the 
operations  of  the  Arizona  Slate  program 
to  assure  that  the  provisions  of  the  State 
plan  are  substantially  complied  with 
and  that  the  program  remains  at  least  as 
effective  as  the  Federal  program.  Failure 
by  the  State  to  comply  with  its 
obligations  may  result  in  the  revocation 
of  the  Final  determination  under  Section 
18(e),  resumption  of  Federal 
enforcement,  and/or  proceedings  for 
withdrawal  of  plan  approval. 

7.  Section  1952.351  is  revised  and 
redesignated  as  1952.356  to  read  as 
follows: 


§  1952.356 
inspected. 


Where  the  plan  may  be 


A  copy  of  the  principal  documents 
comprising  the  plan  may  be  inspected 
and  copied  during  normal  business 
houi-s  at  the  following  locations:  Office 
of  State  Programs,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW.,  Room  N3476. 
Washington.  D.C.  20210;  Office  of  the 
Regional  Administrator.  Occupational 
Safety  and  Health  Administration.  U.S. 
Department  of  Labor.  11349  Federal 
Building.  450  Golden  Gate  Avenue,  San 


Francisco,  California  94102:  and.  Office 
of  the  Arizona  Division  of  Occupational 
Safety  and  Health,  Industrial 
Commission  of  Arizona,  1624  West 
Adams,  Phoenix.  Arizona.  85005. 

(PR  Doc  85-14739  Filed  6-19-85;  B:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  4 
ICGD  85-043  | 

0MB  Control  Numbers 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  The  Paperwork  Reduction 
Act  of  1980  (44  use.  3501  et  seq  ), 
requires  generally,  that  all  regulations 
which  contain  recordkeeping  or 
reporting  requirements  must  be 
approved  by  the  Director,  Office  of 
Management  and  Budget  (OMB).  Once 
approved,  these  regulations  are  assigned 
an  OMB  Control  Number.  OMB  Control 
Numbers  for  regulations  within  Title  33. 
Code  of  Federal  Regulations  are 
displayed  in  a  Table  appearing  at  33 
CFR  4.02.  This  document  updates  the 
table  to  display  OMB  Control  Numbers 
assigned  to  certain  regulations  within 
Parts  45,  137  and  165. 

EFFECTIVE  DATE:  June  20,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

LT.  Dave  Shippert  (202)  426-1534. 

SUPPt£MENTARY  INFORMATION:  This 
final  rule  was  not  preceded  by  a  notice 
of  proposed  rulemaking  and  is  being 
made  effective  in  less  than  30  days.  This 
rule  merely  displays  existing  OMB 
Control  Numbers  pertaining  to  specific 
Coast  Guard  regulations  for  the  public's 
information.  Therefore,  the  Coast  Guard 
has  determined  that  notice  and  public 
procedure  are  unnecessary  in 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B)).  Also, 
delaying  the  effective  date  would 
preclude  publication  in  the  revised  Code 
of  Federal  Regulations.  Therefore,  if  is  in 
the  public's  best  interest  and  good  cause 
exists  to  make  this  rule  effective  in  less 
than  thirty  days  in  accordance  with  5 
U.S.C.  553(d)(3). 

Drafting  Information 

This  rule  was  drafted  by  LT.  Dave 
Shippert,  Office  of  Chief  Counsel, 
Regulations  and  Administrative  Law 
Division. 
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Discussion 


OMB  Control  Numbers  applicable  to 
regulations  contained  in  Title  33  CFR 
are  displayed  in  table  format  at  33  CFR 
4.02  (49  FR  26583.  June  28. 1984).  Several 
OMB  Control  Numbers  were 
inadvertently  omitted  from  this  initial 
compilation.  This  document  revises  the 
table  to  display  three  (3)  existing  OMB 
Control  Numbers  which  are  applicable 
to  regulations  in  Parts  45. 137  and  165. 

Regulatory  Evaluation 

This  regulation  is  considered  to  be 
non-major  under  Executive  Order  12291 
and  non-significant  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979).  The 
economic  impact  of  this  proposal  has 
been  found  to  be  so  minimal  that  further 
evaluation  is  unnecessary.  This  rule 
merely  displays  existing  OMB  Control 
Numbers  for  the  pubhc's  Infoirnation 
and  imposes  no  new  requirements.  Since 
the  impact  of  this  rule  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  thai 
it  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

PART  4— (AMENDED] 

Accordingly.  Part  4  of  Title  33  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  4  is 
revised  to  read  as  follows: 

Authority:  44  U  S.C.  3501  et  »eq..  49  CFR 
l.4« 


§  4.02    (Amended) 

2.  Section  4.02  is  amended  by  adding 
the  following  CFR  citations  and 
corresponding  OMB  Control  Numbers  to 
th.;  table  in  the  appropriate  positions. 

PHrt45 i 2115-0036 


Part  137 

P:irf  165 » 

Dated:  [une  13. 1985. 
E.  H.  Daniels. 
flfar  Admiral.  U.S.  Codst  Guard.  Chairman. 
A  iurine  Hafety  Council. 
|FR  Dim..  85-14853  File4  6-1fl-85;  8:45  am) 
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2115-0645 
21 15-0076 


33  CFR  Part  100 
I CCGD12  85-041 


Special  Local  Regulations;  Budweiser 
Western  States  Championships 

agency:  Coast  Guard.  DOT. 

action:  Final  mle. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Budweiser 
Western  States  Championships  on  the 
San  Joaquin  River.  Stockton  Channel. 


This  event  will  be  held  on  June  29  and 
30. 1985  in  the  Stockton  Channel  of  the 
San  Joaquin  River.  Stockton,  CA.  The 
regulations  are  needed  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event  by  regulating  vessel  traffic  in 
designated  areas. 
EFFECTIVE  DATE:  These  regulations 
become  effective  on  June  29, 1985  and 
terminate  on  June  30, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  Bob  Olsen.  c/o  Commander  (bt). 
Twelfth  Coast  Guard  District. 
Government  Island,  Alameda.  California 
94W1,  (415)  437-3309. 
SUPPLEMENTARY  INFORMATION:  A  notice 

of  proposed  rule  making  has  not  been 
published  for  these  regulations  and  they 
are  being  made  effective  in  less  than  30 
days  from  the  date  of  publication. 
Following  normal  rule  making 
procedures  would  have  been 
impracticable.  The  application  to  hold 
the  event  was  received  on  February  14, 
1985,  but  additional  information  and 
final  input  from  interested  parties 
necessary  to  draft  the  regulation  was 
not  received  until  May  28. 1985.  Input 
was  received  from  Channel  Star 
Excursions  and  was  considered  in 
establishing  the  periods  during  which 
the  regulated  area  v.-ould  be  open  to 
navigation.  The  San  Joaquin  County 
Sherifrs  Office  and  the  U.S.  Navy 
Communications  Station  Stockton 
requested  copies  of  the  regulation. 

Drafting  Liformation 

The  drafter  of  this  notice  is  LT  Bob 
Olsen  Chief  Boating  Technical  Branch, 
Twelfth  Coast  Guard  District. 

EHscussiun  of  Regulations 

The  West  Coast  Outboard 
Association  is  sponsoring  the  Budweiser 
Western  States  Outboard 
Championships  on  June  29  and  30, 1985. 
This  event  consists  of  high  speed 
powerboat  races  with  90  hydroplanes, 
tunnelhulls,  and  runabouts  14  to  17  feet 
in  length  competing  on  a  closed  ova! 
course  that  could  pose  hazards  to 
nevigation.  Vessels  desiring  to  transit 
the  regulated  area  may  do  so.  only  with 
clearance  from  a  patrolling  law 
enforcement  vessel  or  an  event 
committee  boat.  By  the  authority 
contained  in  Title  33  U.S.C.  1233,  as 
implemented  by  Title  33.  Part  100  U.S. 
Code  of  Federal  Regulations,  a  special 
local  regulation  controlling  navigation 
on  the  waters  described  is  promulgated. 
By  the  same  authority,  the  waters 
involved  will  be  patrolled  by  vessels  of 
the  U.S.  Coast  Guard.  Coast  Guard 
Officers  and/or  Petty  Officers  will 
enforce  the  regulation  and  cite  persons 
and  vessels  in  violation. 


Economic  Assessment  and  CertificatioD 

These  proposed  regulations  are 
considered  to  be  nonsignificant  in 
accordance  with  DOT  Policies  and 
Procedures  for  Simplification,  Analysis, 
and  Review  of  Regulations  (DOT  Order 
2100.5).  Its  economic  impact  is  expected 
to  be  minimal  since  it  involves  negligible 
cost  and  will  not  have  significant  impact 
on  recreational  vessels,  commercial 
vessels  or  other  marine  interests.  Based 
upon  this  assessment  it  is  certified  in 
accordance  with  section  605(b)  of  the 
Regulatory  Flexibility  Act  [5  U.S.C. 
605(b)],  that  tliis  regulation,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Also,  the 
regulation  has  been  reviewed  under  the 
provisions  of  Executive  Order  12291  of 
February  17. 1981,  on  Fedeial  Regulation 
and  had  been  determined  not  to  be  a 
major  rule  under  the  terms  of  that  order. 
This  conclusion  follows  from  the  fact  the 
regulated  area  will  be  open  periodically 
for  the  passage  of  commercial  vessels 
and  recreational  vessels. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (watei). 

PART  100— (AMENDED] 

In  consideration  of  the  foregoing.  Pari 
100  of  Title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  set  forth  below: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  %  100.35-1204  is  added 
to  read  as  follows: 

§  100.35-1204    San  Joaquin  River, 
Budweiser  Western  States  Championships. 

(a)  Effective  Dates:  These  regulations 
are  effective  from  1000  PDT  June  29  to 
1300  PDT  June  30, 1985. 

fb)  Regulated  Area.  Budweiser 
Western  States  Championships  Rare 
Course  Area:  That  portion  of  the 
Stockton  Deep  Water  Channel  from 
Stockton  Channel  Ught  43  (Ught  List 
Number  978)  East  (upstream)  to 
Stockton  Channel  Light  48  (Light  List 
Number  9ai)  a  distance  of 
approximately  1.00  statute  mile,  will  be 
closed  to  navigation  during  the 
Budweiser  Western  States 
Championships  trials,  races  and  heats, 
from  1000  to  1800  Daily.  The  regulated 
area  will  be  opened  at  1130, 1315.  1500. 
and  1645  PDT  on  Saturday  June  29,  and 
at  1100,  1215,  1430,  1545  on  Sunday  June 
30,  for  a  minimum  of  fifteen  (15)  minutes 
to  allow  for  the  safe  transit  of  non 
participant  vessels  through  the  area. 
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(r)  Regulations.  (1)  All  vessels  nol 
offif.ittlly  involved  with  Jhf  Builwt-iscr 
VVrstim  States  Championships  will 
TPiiKiin  outside  of  the  regulated  .irtw 
duuuij  periods  of  closure. 

[Z]  No  vessel  sh.dl  Hrchor  «>r  drift  in 
the  .irea  restriited  to  ndvi>;ation. 

(:i)  All  vessels  not  officially  involved 
with  the  Western  States  Championships 
sh»dl  proceed  directly  through  the 
regulated  area  when  it  is  open  to 
navigation  in  a  safe  and  prudent 
manner. 

(4)  All  vessels  in  the  vicinity  of  the 
regulated  area  shall  comply  with  the 
instructions  of  U.S.  Coast  Guard  or  local 
enforcement  patrol  personnel. 

(33  I'  S.C.  1233.  49  U.S.C.  Ift-VHti).  49  OK 
1  46{tij:  und  33  CFR  100.35) 

Pdted:  M.iy  31.  19«5. 
M.E  Gilbert. 

Cuploin.  L'.S.  Coast  Uuurd.  Actiiig 
Comwander.  Tvn-.'^th  Coast  Guard  District. 

Il-K  Doc  S5-14«39  Filed  6-l(Mi5:  H:45  din| 
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33  CFR  Part  100 

ICG01 185-051 

Marine  Event;  Lake  Havasu  Water  Ski 
Shows 

agency:  Coast  (Juard.  DOT. 
action:  Final  rule. 

summary:  This  rule  will  establish 
special  local  regulations  for  a 
series  of  water  ski  shows  under  the 
l.ondon  Bridge,  in  the  Bridgewater 
Channel.  Lake  Flavasu  City.  Arizona. 
Through  this  action  the  Coast  (uiard 
intends  to  ensure  the  safety  of 
spectators  and  participants  on  navigable 
waters  during  the  start  of  the  event. 
EFF€CTIVE  DATE:  These  regulations 
become  effective  on  June  8.  1985  and 
terminate  on  September  7.  1985. 
FOR  FURTHER  INFORMATION  CONTACT 
l,ll(.  Jorge  Arroyo.  Flevcnth  Coast 
Guard  District  Boating  Affairs  Office. 
400  Oceangate  Boulevard.  Long  Beach. 
California  908:12.  Tel:  (213)  590-2331. 
SUPPLEMENTARY  INFORMATION:  On  May 
2.  19H,'>.  the  Coast  Guard  published  a 
notice  of  proposed  mle  making  in  the 
Federal  Register  for  these  regulations 
(.'•0  FR  18691).  Interested  persons  were 
reijucsted  to  submit  comments  and  no 
comments  were  received. 

Drafting  Information 

.The  drafters  of  this  regulation  are 
LTjG  Jorge  Arrovo.  Project  Officer. 
Boating  Affairs  Office.  Eleventh  Coast 
Guard  District  and  LT  |oseph  R  McFaul. 
Project  Attorney.  Legal  Office.  Eleventh 
Coast  Guard  District. 


Discussion  of  Comments 

Although  no  comments  were  received, 
intt'rested  persons  wishing  to  comnu-nt 
may  do  so  by  submitting  written 
arguments  to  the  office  listed  under 
"FOR  FURTHER  INFORMATION  CONTACT" 
ui  tins  preamble.  Coniinenter.s  should 
include  their  names  and  iddres.srs, 
identify  this  notice  (r:Gni1  85-05).  and 
give  reasons  for  their  comments.  Based 
on  comments  received,  the  regulation 
may  be  changed. 

Di.scussion  of  Regulations 

\hv  J.aKe  Havasu  Water  Ski  Cllubs 
'  l^inke  Havasu  Water  Ski  Shows"  will  be 
conducted  between  5:45  PM  and  7:15  PM 
on  June  8. 15.  29.  July  13,  27.  August  10. 
24.  and  September  7.  1985  under  the 
London  Bridge,  in  the  Bridgewatei 
Channel.  Lake  Havasu  City.  Arizona. 
This  event  will  have  3  tournament  ski 
boats,  towmg  up  to  35  skiers,  that  could 
pose  a  hazard  to  navigation.  Therefore, 
vessels  desinng  to  transit  the  regulated 
area  may  do  so  only  with  clearance 
from  a  patrolling  law  enforcement 
vessel  or  an  event  committee  l>oat. 

Economic  Assessment  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation,  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  H^  11034;  February  26. 
1979).  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary,  since  the  regulated  area 
will  be  opened  periodically  for  the 
passage  of  vessel  traffic  and  is  only  in 
effect  for  a  short  period  of  time. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

list  of  Subjects  in  33  CFR  Part  100  ^ 

Marine  Safety.  Navigation  (water). 

PART  100— SAFETY  OF  LIFE  ON 
NEVIGABLE  WATERS 

In  view  of  the  foregoing.  Part  100  of 
Title  33  CFR  is  amended  as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  set  forth  below: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35  11-85-05  is 
added  to  read  as  follows- 

§  100.35  1 1-65-05    Lake  Havasu  Water  Ski 
Show.  L^ke  Havasu  City,  Arizona. 

(a)  Regulated  Area.  The  following 
area  will  be  closed  intermittently  to  all 


vessel  traffic:  that  portion  of  the 
Bridgewater  Channel.  I^ke  Havasu  City, 
.Arizona,  commencing  approximately  200 
yartis  north  of  the  London  Bridge,  thence 
southernlv  along  the  channel  to 
approxim.itely  2(M)  yards  south.  Event 
participants  will  be  transiting  under  the 
(enter  span  of  the  bridge. 

(Ill  FfftTtive  Chitfs.  The  regulated 
area  w  ill  be  clo.sed  intermittently  to  all 
vessel  traffic  from  5:45  PM  to  7:15  PM  on 
the  fiilluwing  dates: 

luiit!  H.  \:^  .ind  29.  198.S 
July  13  and  27.  1985 
.August  10  and  24. 1985 
Scptcnitipr  7,  1985 

(c)  Special  Local  Regulations.  All 
persons  and/or  vessels  not  registered 
with  the  sponsor  as  participants  or 
official  regatta  patrol  vessels  are 
considered  spectators.  The  "official 
regatta  patrol"  consists  of  any  Coast 
Guard,  public,  state  or  local  law- 
enforcement  and/or  sponsor  provided 
vessels  assigned  to  patrol  this  event. 

(1)  No  spectators  shall,  block,  .inchor, 
loiter  in.  or  impede  the  through  transit  of 
participants  or  official  regatta  patrol 
vessels  in  the  regulated  area  during  the 
effective  dates,  unless  cleared  for  such 
entry  by  or  through  an  official  regatta 
patrol  vessel. 

(2)  When  hailed  and/or  signaled  by 
horn  or  whistle  by  an  official  regatta 
patrol  vessel,  a  spectator  shall  come  to 
an  immediate  stop.  Vessels  shall  comply 
with  all  directions  of  the  designated 
Patrol  Commander.  Failure  to  do  so  may 
result  in  a  citation  for  failure  to  comply. 

(3)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  vessels  in  the  regulated 
area.  He  may  terminate  the  marine 
event  at  any  time  it  is  deemed  necessary 
for  the  protection  of  life  and  property. 
He  may  be  reached  on  VHF  Channel  16 
(156.8  MHz)  when  required,  by  the  rail 
sign  "PATCOM". 

(.^3  U.S.C.  1233;  33  U.S.C.  1236;  49  CFR  1.46(bl: 
33  CFR  100.35) 

Dated:  May  29.  1985 
P.P.  Schubert. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
Eleventh  Coast  Guard  District. 

|FR  Doc.  85-14856  Filed  6-19-85;  8:45  am) 
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33  CFR  Part  100 

ICG011  aS-061 

Marine  Event;  Bullhead  City  Boat 
Drags 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 
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summary:  This  rule  will  establish 
special  local  regulations  for  a  series  of 
high  speed  drag  boat  races,  at  Sunshine 
and  Riviera  Marina,  Riviera,  Arizona. 
Through  this  action  the  Coast  Guard 
intends  to  ensure  the  safety  of 
spectators  and  participants  on  navigable 
waters  during  the  start  of  the  event. 
EFFECTIVE  DATE:  These  regulations 
become  effective  on  June  1, 1985  and 
tenninate  on  September  8, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  lorge  Arroyo,  Eleventh  Coast 
Guard  District  Boating  Affairs  Office, 
400  Oceangate  Boulevard,  Long  Beach, 
California  9<J822;  Tel:  (213)  590-2331. 
SUPPLEMENTARY  INFORMATION:  On  May 
2, 1985,  the  Coast  Guard  published  a 
notice  of  proposed  rule  making  in  the 
Federal  Register  for  these  regulations  (50 
FR  18092).  Interested  persons  were 
requested  to  submit  comments  and  3 
written  comments  were  received. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LT)G  Jorge  Arroyo,  Project  Officer. 
Boating  Affairs  Office.  Eleventh  Coast 
Guard  District  and  LT  Joseph  R.  McFaul, 
Project  Attorney,  Legal  Office,  Eleventh 
Coast  Guard  District. 

Discussion  of  Comments 

Comments  were  received  from  three 
individuals.  The  City  Managers'  office  is 
in  favor  of  the  event  and  praised  the 
sponsors  performance  of  last  year,  two 
additional  commenters  questioned  the 
traffic  restriction  imposed  during  the 
event.  To  alleviate  this  problem  the 
regulations  have  been  changed  to  only 
restrict  non-commercial  traffic,  also,  the 
sponsor  will  routinely  open  the 
regulated  area  to  allow  the  passage  of 
recreational  traffic. 

Interested  persons  still  wishing  to 
comment  may  do  so  by  submitting 
written  arguments  to  the  office  listed 

under  "FOR  FURTHER  INFORMATION 

CONTACT"  in  this  preamble.  Commenters 
should  include  their  names  and 
addresses,  identify  this  notice  (CGDll 
8.'>-06),  and  give  reasons  for  their 
comments.  Based  on  comments 
received,  the  regulation  may  be 
changed. 

Discussion  of  Regulations 

The  Sunshine  Pronotions  Inc's. 
"Bullhead  City  Boat  Drags"  will  be 
conducted  between  8:30  AM  and  5:30 
PM  on  June  1.  2,  August  10, 11.  and 
September  7,  8. 1985  at  Riviera.  Arizona. 
This  event  will  have  approximately  80 
high  speed  drag  boats,  18  to  21  feet  in 
length,  that  could  pose  a  hazard  to 
navigation.  Race  boats  will  compete  in 
heats  starting  from  the  entrance  of 


Riviera  Marina;  thence  1200  feet  north, 
1000  additional  feet  will  be  allowed  for 
slow  down  and  turn  around.  They  will 
then  idle  southerly  along  the  natural 
flow  of  the  river  back  to  the  starting 
point.  Therefore,  vessels  desiring  to 
transit  the  regulated  area  may  do  so 
only  with  clearance  from  a  patrolling 
law  enforcement  vessel  or  an  event 
committee  boat. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation,  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary,  since  the  regulated  area 
will  be  in  effect  for  a  short  period  of 
time. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

PART  100— (AMENDED] 

In  view  of  the  foregoing.  Part  100  of 
Title  33,  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  set  forth  below: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary'  §  100.35  11-85-06  is 
added  to  read  as  follows: 

§100.35  11-85-06    Builhead  City  Boat 
Drags,  Riviera,  AZ. 

(a)  Regulated  Area:  The  following 
area  will  be  closed  intermittently  to  all 
vessel  traffic:  that  portion  of  the 
Colorado  River  starting  from  the 
entrance  of  Riviera  Marina.  Riviera. 
Arizona  to  2200  feet  north. 

(b)  Effective  Dates.  The  regulated 
area  will  be  closed  intermittently  to  all 
non-commercial  vessel  traffic  from  8:30 
AM  to  5:30  PM  on  the  following  dates: 

June  1  and  2. 1985 
August  10  and  11. 1985 
September  7  and  8. 1985 

(c)  Special  Local  Regulations.  All 
persons  and/or  vessels  not  registered 
with  the  sponsor  as  participants  or 
official  regatta  patrol  vessels  are 
considered  spectators.  The  "official 
regatta  patrol"  consists  of  any  Coast 
Guard,  public,  state  or  local  law 


enforcement  and/or  sponsor  provided 
vessels  assigned  to  patrol  this  event. 

(1)  No  spectators  shall  anchor,  block, 
loiter  in,  or  impede  the  through  transit  of 
participants  or  official  regatta  patrol 
vessels  in  the  regulated  area  during  the 
effective  dales,  unless  cleared  for  such 
entry  by  or  through  an  official  regatta 
patrol  vessel. 

(2)  When  hailed  and/or  signaled  by 
horn  or  whistle  by  an  official  regatta 
patrol  vessel,  a  spectator  shall  come  to 
an  immediate  stop.  Vessels  shall  comply 
with  all  directions  of  the  designated 
Patrol  Commander.  Failure  to  do  so  may 
result  in  a  citation  for  failure  to  comply. 

(3)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  vessels  in  the  regulated 
area.  He  may  terminate  the  marine 
event  at  any  time  it  is  deemed  necessary 
for  the  protection  of  life  and  property. 
He  may  be  reached  on  VHF  Channel  IB 
(156.8  MHz)  when  required,  by  the  call 
sign  "PATCOM ". 

(33  U.S.C.  1233:  33  U.S.C.  1236;  49  CKR  1.46(b|: 
33  CFR  100.35] 

Dated:  May  29, 1985. 
F.P.  Schul>ert, 

Rear  Admiral.  U.S.  Coast  Guard,  Comniamfyr. 
Eleventh  Coast  Guard  District. 
|FR  Doc.  85-14855  Filed  6-19-55;  8:45  am] 

BILLING  CODE  4StO-14-«i 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  69 

IA-9-FRL-2847-91 

Extension  of  Exemption  Period  for 
Guam  Power  Authority;  Section  325(b) 
of  the  Clean  Air  Act 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  Rule;  Notice  of 

Administrative  Action. 

SUMMARY:  On  September  fi.  1984  the 
Guam  Power  Authority  (GPA)  submitted 
to  the  Environmental  Protection  Agency 
(EPA)  a  formal  request  (Request)  to 
extend  to  a  permanent  status  the 
eighteen  month  exemption  from  cerldin 
requirements  of  the  Clean  Air  Act 
(CAA)  provided  by  section  325(b)  of  the 
CAA.  The  request  was  reviewed  by  EPA 
to  determine  its  merit  under  section 
325(b).  Based  on  this  review,  EPA  has 
decided  to  approve  the  extension  for  the 
two  units  which  comprise  the  Cabras 
Power  Plant,  provided  that  the 
exemption  shall  be  periodically 
reviewed  and  may  be  revoked  for  cause 
following  such  reviews  by  EPA.  This 
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Notice  provides  a  description  of  the 
basis  for  the  request  under  section  325. 
the  request  and  supporting 
documentation  subrriMcd  by  CiPA.  and 
the  decision  by  EP.\  on  the  reqiifsl. 
Comments  on  this  administrative  action 
and  related  issues,  mciudinR  future 
actions  on  the  exemption  for  GPA  under 
section  325(b).  n^ay  be  made  to  EPA  as 
described  below.  A  docket  has  been 
estciblished  at  the  EP.\-Headquarters 
Central  Docket  OfTice.  Docket  Number 
A-85-07.  The  action  is  a  final  action 
re\iew3ble  under  section  307(b)  in  the 
ninth  circuit. 

EFFECTIVE  DATE:  May  24.  1985. 

FOR  FURTHER  INFORMATION  CONTACT 

.Norman  Lovelace.  Chief.  Office  of 
Territorial  ProRrams  (W-1-1). 
Environmental  Protection  Agency. 
Region  9.  215  Fremont  Street.  San 
Francisco.  C.A  tWlOS.  (415)  974-7431 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  325(bVpruvides  an  eighteen 
month  exemption  for  fossi!  fuel  fired 
steam  electric  power  plants  operating 
(at  the  time  of  enactment  of  this 
provision)  of  Guam  from  sulfur  dioxide 
limitations  promulgated  under  sect!<5n 
111  (New  Source  Ptrformance 
Standards/NSPS)  and  from  sulfur 
dioxide  standards  and  limitations 
contained  in  the  Stdte  Implementiilmii 
Plan  (SIP)  for  Guam  approved  under 
section  110.  This  exemption  expires  |une 
8.  1985  Subsection  (b)  further  authorizes 
the  Administrator  to  extent  for  an 
undefined  period  the  initial  eighteen 
/ftuinth  exemption  upon  determining  that 
emission  reductions  are  bemg  made  to 
the  extent  practicable  to  pre\ent 
exceedence  of  the  NA.'\QS  for  sulfur 
dioxiile.  On  September  6.  1984  the  Guam 
Power  .Xiithority  (GPA)  formally 
requested  EPA  to  permanently  extend 
the  legislated  eighteen  month  exemption 
as  It  perlained  to  the  Cabras  Power 
Plant.  This  req'icst  is  th    subject  of  the 
administrative  action  described  in  this 
notice 

DeM;ription  of  Submittal  by  Guam 
Power  .Authority 

The  September  6.  1984  request  by 
(;P.\  asked  for  a  (Intermination  by  the 
Administrator  of  EPA  that  '.  .  .a 
pf  inianent  extension  of  the  eighteen 
month  exemption  provided  by  section 
3-5(b)  from  the  requirements  of  section 
110  .ind  1 1 1  of  the  Clean  .\ir  ,Atl.  42 
L'.S  C.  7410  and  7411.  is  appropriate  for 
the  Cabras  power  plant  facilities  located 
on  Guam  and  operated  by  GPA.  and 
that  the  eighteen  month  exemption  will 
be  made  permanent." 


GPA  provided  documentation  to 
support  the  request  for  a  permanent 
exemption.  This  documentation 
consisted  of  information  relating  to  (1) 
the  financial  status  of  GPA.  including  its 
current  ability  to  incur  indebtedness  and 
to  raise  rates.  (2)  cost  estimates  of 
capital  and  operating  expenses 
associated  with  meeting  SIP  and  NSPS 
requirements  under  tiie  C.\.\  for  the 
Cabras  Power  Plant,  (3)  commitments  to 
an  emission  reduction  strategy  for  sulfur 
dioxide  which  would  be  adhered  to  if  an 
extension  were  granted.  (4)  estimates  of 
the  impact  on  air  quality  of  granting  an 
extension.  (5)  the  practicability  of 
further  emission  reduction  efforts  by 
GPA.  and  (fi)  the  position  of  the 
government  of  Guam  and  the  Guam 
Environmentril  Protection  Agency  on  the 
request. 

Criteria  For  .Approval 

Section  325(b)  requires  the 
Administator  to  determine  that  that  the 
GPA  is  m;;king  ".  .  .  all  emissions 
reductions  practicable  to  prevent 
exceedance  of  the  national  ambient  air 
quality  standards  for  sulfur  dioxide." 
before  extending  the  initial  18  month 
exemption.  The  statute  does  not  further 
identify  criteria  for  extending  the 
exemption;  EPA.  therefore,  developed 
procedures  for  considering  requests 
submitted  under  section  325(b|. 

In  accordance  with  the 
aforementioned  procedures,  EPA 
advised  the  GP.A  that  the  request 
should: 

(1)  Be  made  by  the  owner  or  operator 
of  the  affected  facility. 

(2)  Include  a  description  and 
characterization  of  the  source  for  which 
the  exemption  extension  is  sought. 

(3)  Specify  the  period  of  time  for 
which  the  extension  is  being  sought. 

(4)  Identify  requirements  of  the  CAA 
for  which  the  exemption  is  to  be 
extended. 

(5)  Describe  the  emission  control 
method  that  would  be  applied  and 
resulting  emission  reductions  that  would 
occur  if  the  extension  is  granted,  and  the 
nature  of  the  emission  reductions  that 
would  occur  in  the  absence  of  an 
extension  and  an  explanation  of  why 
the  granting  of  the  extension  would 
result  in  the  best  long-term  practice  and 
air  quality  impact. 

(6)  Describe  the  effect  of  the  extension 
on  the  attainment  and  maintenance  of 
the  \'A.\QS  for  sulfur  dioxide. 

(7)  Effect  on  compliance  with  other 
CAA  requirements  for  which  secton 
325(b)  provides  no  exemption: 

(8)  .An  evaluation  by  the  Guam 
Environmental  Protection  Agency 
(GEPAj  of  the  impact  of  the  requested 
extension  or  relevant  GEPA 


requirements,  including  those  necessary 
to  attain  and  maintain  NAAQS 

Description  of  .Administrative  Pn}cess 

i;PA  performed  a  preliminary  review 
of  the  submittal  and  on  September  28. 

1984  advised  the  GPA  that  a  formal 
review  had  commenced.  During  the 
course  of  the  review  additional 
information  needs  were  identified.  The 
liPA  was  requested  on  F'ebruary  13. 

1985  to  provide  certain  information 
regarding  the  costs  of  further  emission 
reduction  and  its  abilities  to  recover 
such  costs.  The  GPA  responded  to  this 
request  on  March  12.  19H5.  Additionally 
EPA  obtained  supplementary 
information  from  the  U.S.  Department  of 
the  Interior  relative  to  the  GPA  request 

GP.\  has  submitted  the  following 
information  along  with  other  data,  in 
response  to  EP.A's  criteria  for  approval: 

(a)  The  source  to  be  affected  by  the 
extension  is  described  as  ".  .  .  two 
sixty-six  megawatt  oil-fired  ste:im  units, 
which  comprise  the  Cabras  Power  Plant 
The  Power  Plant  is  located  on  the 
eastern  end  of  Cabras  Island,  on  the 
western  side  of  Guam,  facing  the 
Philippine  Sea." 

(b|  The  period  for  which  the  extension 
is  being  sought  is  "permanent". 

(c)  The  requirements  of  the  Clean  Air 
Act  affected  by  the  extension  afe 
identified  as  ".  .  .  the  requirements  of 
the  new  .source  performance  standards 
relating  to  sulfur  dioxide  under  Section 
1 1 1  of  the  Clean  Air  Act.  and  from  the 
(related)  sulfur  dioxide  standards 
established  by  Guams  State 
Implementation  Plan,  as  approved  under 
section  110  of  the  Clean  Air  Act." 

(d)  rhe  emission  control  method  to  be 
applied  if  an  extension  is  granted  is 
identified  as  the  '.  .  .  .Air  Quality 
Control  Contingency  Plan  for  the  GPA's 
Cabras  and  the  -Navy's  nearby  Piti 
Power  Plants,  which  was  submitted  to 
the  Guam  Environmental  Protection 
Agency  on  January  31,  1979  .  .  .  The 
plan  formalized  a  supplcm.ental  ((sic) 
iiitermitlentj  control  strategy  that  has 
been  used  since  its  implementation  in 
1975  The  strategy  provides  for  constant 
monitoring  of  effluents  (ambient 
concentratioiis)  by  .sulfur  dioxide 
analyzers  at  three  points  on  Guam,  and 
the  standby  storage  of  several  th.ousaiul 
barrels  of  low  sulfur  oil  at  both  the  I*iti 
and  the  Cabras  plants.  If  either  of  two 
conditions  occurs — the  exceedance  at 
any  monitoring  site  of  the  standard  of 
0.3  parts  per  million  of  sulfur  dioxide 
over  a  24-hour  period,  or  the  existence 
of  adverse,  extraordinary  wind 
conditions  that  would  carry  stack 
emissions  over  populated  areas — the  Piti 
and  Cabras  plants  are  required  to  burn 
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only  low  sulfur  fuel  oil  in  their 
generating  units."  The  result  has  been 
described  as  sufficient  to  result  in  ".  .  . 
no  exceedances  of  the  sulfur  dioxide 
standard.  .  .the  representative  average 
annual  concentration  of  sulfur  dioxide 
(is)  10  micrograms  per  cubic  meter,  as 
measured  in  1977.  .  ." 

(e)  GPA  states  that  emission 
reductions  above  and  beyond  those 
contained  in  the  Air  Quality 
Contingency  Plan  are  not  practical  at 
this  time  due  to:  (1)  The  costs  associated 
with  additional  emission  redurtions;  (2) 
GPA's  financial  condition;  and  (3)  GPA's 
inability  to  recover  additional  cost  and 
inr.ur  indebtedness.  , 

There  arn  basically  two  options 
available  to  GPA  to  achieve  the 
emission  reductions  required  under 
section  111  of  the  C,\A:  continuous 
burning  of  low-sulfur  fuel  (0.75%)  or 
installation  and  operation  of  flue  gas 
desulfurization  (FGD)  devices.  Estimates 
of  the  cost  of  these  options  have  varied 
widely.  Nevertheless,  a  range  of  costs  in 
available  and  the  respective  impacts  on 
GPA  customers  can  be  generally 
predicted.  The  installation  and 
operation  of  FGD  devices  is  expected  to 
require  a  capital  investment  of  $13.5 
million  to  $25  million  and  increase 
annual  operating  cost  by  $2  million  to  $7 
million.  These  increased  costs  would 
increase  existing  utility  charges  (13.7 
cents  per  KWH)  by  approximately  3%  to 

(y     O. 

GPA  states  that  the  continuous 
burning  of  low-su!fur  fuel  would 
increase  existing  utility  charges  by  5%  at 
a  minimum. 

The  financial  condition  of  GPA.  has  ". 
been  unstable.  Over  the  last  several 
years.  GPA  has  met  its  financial  needs 
only  with  the  assistance  of  the  Federal 
Financing  Bank,  grants  from  the 
government  of  Guam  and  grants  from 
the  Department  of  the  Interior.  At  the 
present  time  GPA  has  no  ability  to 
obtain  financing  from  commercial 
sources.  Furthermore,  GPA  has  been 
advised  that  further  financing  from  the 
Federal  Financing  Bank  will  not  be 
approved.  GPA  is  therefore  presently 
unable  to  obtain  the  financing  that 
would  be  required  for  any  improvements 
requiring  capital  investment,  including 
FGD  devices. 

GPA's  ability  to  recover  operating 
costs,  including  fuel  costs,  is  a  function 
of  the  rates  charged  to  its  customers. 
Further  rate  increases  would  result  in 
severe  hardships  on  the  utility's 
customers,  who  already  pay  rates  that 
are  among  the  highest  anywhere.  This 
would,  in  turn,  adversely  affect  GPA's 
ability  to  raise  revenues  through  rates 
and  jeopardize  GPAjs  tenuous  financial 
condition. 


I 


(f)  There  is  no  expected  effect  on 
section  112  or  any  other  CAA 
requirements  not  affected  by  section 
325. 

(g)  Letters  of  support  for  the  extension 
request  were  submitted  by  both  the 
Governor  of  Guam  and  the 
Administrator  of  the  Guam 
Environmental  Protection  Agency 
(GEPA).  The  Administrator  of  CE^A 
indicated  that  the  continuing 
implementation  of  the  intermittent 
control  strategy  has  resulted  in  no 
exceedances  of  the  NAAQS  for  sulfur 
dioxide  in  nearly  ten  years  and  goes  on 
to  state  that  ".  .  .  granting  this 
exemption  would  not,  in  my  judgment, 
jeopardize  compliance  with  section  112 
requirements  of  the  Clean  Air  Act,  .  .  ." 

Administrative  Action 

EPA  has  evaluated  GPA's  application 
and  has  concluded  that,  under 
conditions  stated  in  detail  below.  GPA's 
submittal  demonstrates  that  further 
emission  reductions  are  impracticable 
due  to  GPA's  inability  to  obtain 
financing  and  its  inability  to  raise  rates 
due  to  resulting  adverse  effects  on  rate 
customers.  A  more  complete  discussion 
of  EPA's  analysis  is  contained  in  a 
backs  ground  document. 

Based  on  its  review  and  consideration 
of  the  request  by  the  Guam  Power 
Authority  for  a  permanent  extension  of 
the  eighteen  month  exemption  from 
sections  110  and  111  requirements 
provided  under  section  325(b)  of  the 
Clean  Air  Act,  EPA  has  decided  to  take 
the  following  action; 

Effective  on  the  expiration  date  of  the 
initial  eighteen  month  excnption  provided 
under  section  3251b)  of  "the  Act",  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  exempts  the  Guam 
Power  Authority's  two  sixty-six  megawatt 
oil-fired  steam  units  which  coinprise  the 
Cabras  Power  Plant  from  sulfur  dioxide 
requirements  associated  with  New  Source 
Performance  Standards  (NSPS)  under  Section 
111  of  the  Clean  Air  Act  and  from  the  related 
NSPS  limitation  on  sulfur  dioxide  emissions 
contained  in  the  Guam  SIP. 

The  exemption  will  be  reviewed  at 
intervals  and  upon  occasions  to  be  specified 
by  EPA  (not  longer  than  2  years),  allowing 
EPA  to  determine  whether  the  factual 
circumstances  upon  which  it  is  based, 
including  commitments  made  by  GPA  in  the 
application  for  extension  and  the  continuing 
attainment  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  Sulfur 
Dioxide,  have  changed.  The  commitments 
include  reporting  requirements  specified  by 
the  Guam  Environmental  Protection  Agency 
(GEPA).  including  but  not  limited  to  strict 
implementation  of  both  the  monitoring  (wind 
direction  and  ambient  SOi  concentration) 
and  fuel  switching  portions  of  the  control 
strategy,  reporting  to  GEPA  of  all 
applications  of  the  strategy,  and  reporting  to 


GEPA  of  laboratory  analyses  of  percent 
sulfur  in  all  new  fuel  stocks  acquired  by  GPA. 
A  finding  by  EPA  that  the  source  is  not  in 
compliance  with  the  terms  of  the  exemption 
will  be  grounds  for  enforcement  of  the  terms 
of  the  exemption  under  section  113.  A  finding 
by  EPA  that  factual  circumstances  have 
changed  will  be  grounds  for  revocation  of  the 
exemption  and  enforcement  of  the  underlying 
Clean  Air  Act  requirements. 

It  is  a  condition  of  this  action  that  GPA 
provide  to  EPA  a  copy  of  any  GPA 
application  for  rate  changes  or  for 
commercial  credit  for  construction  or 
replacement  of  capital  assets,  simultaneously 
w'th  submission  of  such  application  to  the 
rate  making  authority  or  commercial  credit 
institution.  No  later  than  the  90th  day  after  a 
finding  by  EPA  that  the  circumstances  upon 
which  the  determination  for  continuing  the 
exem.ption  was  originally  made  have 
changed,  this  exemption  shall  terminate 
unless  v/ithin  that  time  GPA  submits 
infornation  that  it  is  takinj?  all  practicable 
stepti  to  ciT.-pIy  with  NSPS  and  SIP 
requirements  related  !o  SOj.  EPA  shall 
review  such  information  under  the 
procedures  it  has  established  and  shall,  as 
appropriate,  extend  or  terminate  the 
exemption. 

List  of  Subjects  in  40  CFR  Part  69 

Air  pollution  control. 
Dated:  May  24, 1985. 
Lee  M.  Thomas. 

Administrator. 

Part  69  of  Chapter  1.  Title  40  of  the 
Code  of  Federal  Regulations  is  added  to 
read  as  follows; 

PART  69— SPECIAL  EXEMPTIONS 
FROM  REQUIREMENTS  OF  THE 
CLEAN  AIR  ACT 

Subpart  A— Guam 

Sen. 

69.11  New  exemptions.  [Reserved] 

68.12  Continuing  exemptions. 

Subpart  B— American  Samoa  [Reserved] 

69.21    New  exemptions.  [Reserved] 

Subpart  C— Commonwealth  of  the  Northern 
Mariana  Islands  [Reserved] 

69.31    New  exemptions.  [Reserved] 

Authority:  Sec.  325(b),  Clean  Air  Act,  as 
amended:  42  U.S.C.  7625-1. 

Subpart  A— Guam 

§  69. 11     New  exemptions.  I  Reserved  1 

§  69.12    Continuing  exemptions. 

(a)  Effective  on  the  expiration  date  of 
the  initial  eighteen  month  exemption 
provided  under  section  325(b)  of  "the 
Act",  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
exempts  the  Guam  Power  Authority's 
two  sixty-six  megawatt  oil-fired  steam 
units  which  comprise  the  Cabras  Power 
Plant  from  sulfur  dioxide  requirements 
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associated  with  New  Source 
Performance  Standards  (NSPS)  under 
Section  1 11  of  the  Clean  Air  .'\ct  and 
fro.^:  the  related  NSPS  limitation  on 
sulfur  dioxide  emissions  contained  in 
the  Guam  SIP. 

(b)  The  exemption  will  be  reviewed  at 
intervals  and  upon  occasions  to  be 
specified  b>  EPA  (not  longer  than  2 
years),  allowing  EPA  to  determine 
whether  the  factual  circumstances  upon 
which  it  is  based,  including 
commitments  made  by  CPA  in  the 
application  for  extension  and  the 
continuing  att.iinment  of  the  .National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  Sulfur  Dioxide,  have 
changed.  The  commitments  iiiclLide 
reporting  requirements  specified  by  the 
Guam  Environmentdl  Protfjction  Agency 
(GF.P.A),  including  but  not  limited  to 
strict  implementation  of  both  the 
monitoring  (wind  direction  and  ambient 
SO:  concentration)  and  fuel  switching 


portions  of  the  control  strategy, 
reporting  to  GEPA  of  all  applications  of 
the  strategy,  and  reporting  to  GEPA  of 
laboratory  analyses  of  percent  sulfur  in 
all  new  fuel  stocks  acquired  GPA.  A 
finding  by  EPA  that  the  source  is  not  in 
compliance  with  the  terms  of  the 
exemption  will  be  grounds  for 
enforcement  of  the  terms  of  the 
exemption  under  section  113.  A  finding 
by  EPA  that  factual  circumstances  have 
changed  will  be  v-'ounds  for  revocation 
of  the  exemption  and  enforcement  of  the 
underlying  Clea.i  Air  Act  requirements, 
(c)  It  IS  a  condition  of  this  action  that 
GPA  provide  to  EPA  a  copy  of  any  GPA 
applicstion  f  r  rate  changes  or  for 
commercial  erf  !it  for  construction  or 
repiacemer.t  r/  i  apital  assets, 
simultancji  !y  with  submission  of  such 
app!icatij-i  to  the  rate  making  authority 
or  comrit -cial  credit  institution.  No  later 
than  the  'X)th  day  after  a  finding  by  EPA 
that  t>.f  circumstances  upon  which  the 


determination  for  continuing  the 
exemption  was  originally  made  hav  e 
changed,  this  exemption  shall  terminate 
unless  within  that  time  GPA  submits 
information  that  it  is  taking  all 
practicable  steps  to  comply  with  NSPS 
and  SIP  requirements  related  to  SOj. 
EPA  shall  review  such  information 
under  the  procedures  it  has  established 
and  shall,  as  appropriate,  extend  or 
terminate  the  exemption. 

Subpart  B— American  Samoa 
[Reserved] 

§  69.2 1     New  exemptions.  |  Reserved  I 

Subpart  C — Commonwealth  of  the 
Northern  Mariana  Islands  [Reserved! 

§  69.3 1    New  exemptions.  [  Reserved ) 
|FR  Doc.  85-13358  Filed  6-19-85:  8:45  am) 
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■Riis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  (Xibltc  of  the 
proposed  issuance  of  rules  arwl 
legulations.  The  purpose  of  these  notices 
IS  to  give  interested  persons  an 
opportunity  to  participate  in   the   rule 
making  prior  to  the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  33 


(Docket  No.  24466;  Notice  No.  8S-6A] 

Airworthiness  Standards  Aircraft 
Engines,  Engine  Control  Systems 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Reopening  of  comment  period. 

SUMMARY:  This  notice  reopens  the 
comment  period  for  Notice  of  Proposed 
Rulemaking  (NPRM),  No.  85-«  (50  FR 
6186:  February  14, 1985).  The  notice 
proposes  to  establish  requirements  for 
the  certification  of  electronic  aircraft 
engine  control  system*.  The  proposal 
would  add  a  new  section  to  Federal 
Aviation  Regulations  (FAR)  Part  33.  to 
establish  uniform  functional  standards 
specifically  designed  for  electronic 
controls.  This  reopening  of  the  comment 
period  is  based  on  requests  received 
from  the  Joint  Airworthiness 
Requirements  (JAR)  Engine  Study 
Group,  the  General  Aviation 
Manufacturer's  Association  (GAMA) 
and  an  engine  manufacturer,  for  more 
time  in  order  to  study  the  proposal  and 
provide  quality  comment. 

The  FAA  has  determined  that  it  is  in 
the  public  interest  to  reopen  the 
comment  period  to  allow  the  public 
more  time  to  undertake  a  thorough 
review  of  this  proposal. 

DATES:  Comments  on  Notice  85-6  must 
be  received  on  or  before  July  29. 1985. 

ADDRESSES:  Comments  on  Notice  85-6 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
General  Counsel.  Room  916.  Attention: 
Rules  Docket  No.  24466.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

Comments  may  be  examined  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5:00 
p.m. 


FOR  FURTHER  INFORMATION  CONTACT: 

H.  Alden  Jackson,  Engine  and  Propeller 
Standards  Staff,  ANE-110.  Federal 
Aviation  Administration,  New  England 
Region.  12  New  England  Executive  Park, 
Burlington.  Massachusetts  01803; 
telephone  (617)  273-7078. 

SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  or  economic 
impact  that  might  result  from  adoption 
of  the  proposals  contained  in  this  notice 
are  invited.  Communications  should 
identify  the  regulatory  docket  or  notice 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  action  on  the  proposed  rule. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  with  the 
following  statement:  "Comments  to 
Docket  No.  24466."  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter.  The  proposals  contained  in~ 
Notice  85-6  may  be  changed  in  light  of 
comments  received.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  and  Notice  85-8  by  submitting  a 
request  to  the  Federal  Aviation 
Administration.  Office  of  Public  Affairs. 
Attention:  Public  Information  Center. 
APA-430,  800  Independence  Avenue, 
SW..  Washington,  DC  20591,  or  by 
calling  (202)  426-8058.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  request  a 
copy  of  Advisory  Circular  No.  11-2 
which  describes  the  application 
procedures. 


Reopening  of  Comment  Period 

The  closing  date  for  comments  on 
Notice  85-6  was  May  20. 1985.  The  JAR. 
GAMA,  and  an  engine  manufacturer 
requested  more  time  to  study  the 
proposals  and  to  prepare  their 
comments.  In  consideration  of  these 
requests,  the  FAA  concludes  that 
reopening  the  comment  period  for  an 
additional  30  days  would  serve  the 
public  interest.  Accordingly,  the 
comment  period  for  Notice  85-6  is 
reopened.  The  comment  period  will 
close  on  July  29, 1985. 

Conclusion 

This  document  reopens  the  comment 
period  on  a  notice  of  proposed 
rulemaking.  Therefore,  I  certify  that  this 
document  is  not  major  under  Executive 
Order  12291  or  significant  under 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979)  and  that  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

The  authority  citation  for  Part  33 
continues  to  read  as  follows: 

Authority:  313(a),  601,  and  603.  Federal 
Aviation  Act  of  1958.  as  amended  (49  U.S.C. 
1354(a).  1421.  and  1423);  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12, 1983);  14 
CFR  11.45. 

Issued  in  Burlington,  Massachusetts  on 
June  6, 1985. 
Robert  E.  Whittington. 
Director,  New  England  Region. 
(FR  Doc.  85-14792  Filed  6-19-85;  8:45  am] 

BILUNO  CODE  49ia-13~« 


14  CFR  Part  39 

[DocketNo.  85-CE-19-AD] 

Airworthiness  Directives;  Beech  Model 
34,  50,  60,  65,  70,  90,  99,  100  and  200 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  certain  Beech  Model 
34,  50.  60,  65,  70.  90,  99,  IOC  and  200 
series  airplanes.  This  AD  would  require 
inspection  and  coating  of  the  nut  and 
tension  bolt  in  certain  wing  attachment 
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ioinis  every  Hve  years,  annual  injections 
of  a  corrosion  preventative  compound 
into  joints  which  contain  barrel  nuts, 
and  provides  that  each  bolt  and  nut  that 
is  rejected  during  the  inspection  be  sent 
to  the  FAA  for  examination.  The  need 
for  this  action  stems  from  fmding  unsafe 
stress  corrosion  cracks  in  some  wing 
attachment  bolts  and  nuts  and  a 
determination  that  this  condition  is        , 
likely  to  exist  or  develop  in  other  similar 
parts.  The  proposed  actions  will 
counteract  susceptibility  to  stress 
corrosion  cracking  of  the  previously 
mentioned  parts  and  preclude  loss  of 
stru(itural  integrity. 

DATES:  Comments  must  be  received  on 
or  before  July  26. 1985. 

Compliance:  As  prescribed  in  the 
body  of  the  proposed  AD. 
ADDRESSES:  Beech  undated  Service 
Instructions  T-34C-1-0083,  T-34C-0158 
Revision  2.  T-44A-0049  Revision  1: 
Beech  Part  Number  (P/N)  98-39006 
Structural  Inspection  and  Repair  Manual 
dated  December  20, 1984;  or  Beech 
Maintenance  Manual  P/N  60-590001-25 
dated  June  13. 1984;  as  applicable,  may 
be  obtained  from  Beechcraft  Aero  and 
Aviation  Centers:  Beech  Aircraft 
Corporation,  9709  East  Central.  Post 
Office  Box  85.  Wichita.  Kansas  67201;  or 
the  Rules  Docket  at  the  address  below. 

Send  comments  on  the  proposal  in 
duplicate  to  Federal  Aviation 
Administration.  Central  Region,  Office 
of  the  Regional  Counsel,  Attention: 
Rules  Docket  No.  85-CE-19-AD.  Room 
1558.  601  East  12th  Street.  Kansas  City, 
Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rose  R.  Spencer.  Federal  Aviation 
Administration.  Wichita  Aircraft 
Certification  Office.  Room  100. 1801 
Airport  Road.  Wichita.  Kansas  67209: 
Telephone  (316)  946-^1409. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Administrator  before  taking  action 
on  the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
both  before  and  after  the  closing  date 
for  comments  in  the  Rules  Docket  for 


examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Central 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Airworthiness  Rules  Docket 
No.  85-CE-19-AD.  Room  1558,  601  East 
12th  Street.  Kansas  City,  Missouri  64106. 

Discussion 

Stress  corrosion  cracking  of  the  H-11 
steel  alloy  in  a  bolt  in  a  lower  forward 
wing  attachment  tension  joint  has 
caused  one  bolt  failure  in  a  four  year  old 
Beech  Model  200  airplane  and  one  bolt 
failure  in  a  seven  year  old  Beech  Model 
E90  airplane.  In  each  case  the  failure  of 
these  bolts  has  caused  an  accident. 
Ensuing  inspections  have  disclosed 
unsafe  stress  corrosion  cracking  in  the 
H-11  steel  alloy  in  a  lower  forward  wing 
attachment  barrel  nut  in  five  Beech 
Model  200  series  airplanes  that  had 
been  in  service  of  0.8  or  more  years.  To 
counteract  susceptibility  to  such 
cracking.  ADs  80-07-05  and  81-23-OlRl 
were  issued  which  require  a  one-time 
application  of  a  protective  coating  in 
lower  forward  wing  attachment  joints 
that  are  like  the  ones  in  which  parts 
were  found  to  be  cracked.  After  the 
above  ADs  were  issued,  studies  were 
made  concerning  durability  of  the 
protective  coating  and  susceptibility  of 
various  steel  alloys  to  stress  corrosion 
cracking.  The  sequence  of  development 
of  these  cracks  is:  (1)  Moisture  enters 
the  fitting,  (2)  corrosion  causes  plating  to 
decrease  in  thickness,  (3)  corrosion 
begins  in  the  parent  metal,  (4)  a  stress 
corrosion  crack  develops  and  grows.  (5) 
a  brittle  fracture  occurs  across  the 
shank  of  a  bolt  or  across  one  wall  of  a 
nut.  and  (6)  joint  failure  occurs  or 
becomes  likely  to  occur.  Based  on  the 
above  studies,  the  FAA  concludes  that 
action  in  accordance  with  the  proposed 
new  AD  must  be  accomplished  in  order 
to  prevent  accidents  from  being  caused 
by  stress  corrosion  cracking  in  wing 
attachment  bolts  and  nuts. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  certain  Beech 
Models  34.  50.  60.  65,  70,  90,  99, 100,  and 
200  airplanes,  the  proposed  AD  would 
require  certain  wing  attachment  bolts 
and  nuts  to  be  removed,  inspected,  and 
coated  every  five  years.  Wherever  a 
wing  attachment  joint  contains  a  steel 
barrel  nut.  the  AD  would  also  require 
injection  of  protective  compound  into 


the  barrel  nut  when  joint  tightness  is 
checked,  and  annually  thereafter.  While 
lower  forward  bolts  from  certain  Beech 
Model  50.  65.  70.  90,  99,  or  100  series 
airplanes  are  being  inspected  for  unsafe 
conditions  in  the  bolts,  the  proposed  AD 
would  recommend  that  the  lower 
forward  inboard  and  outboard  fittings 
be  inspected  for  fatigue  cracks  in 
accordance  with  applicable  Beech 
instructions.  Such  inspections  of  some  of 
the  above  fittings  are  required  by  ADs 
70-25-01.  70-25-04.  or  77-05-01.  and  the 
actions  of  the  proposed  AD  will 
minimize  frequency  of  bolt  removals. 
For  further  study  of  this  matter  and 
possible  adjustment  of  related 
requirements,  the  proposed  AD  would 
require  that  each  bolt  and  nut  that  is 
removed  from  a  Beech  wing  attachment 
joint,  and  is  replaced,  be  sent  to  the 
FAA's  Aeronautical  Center  in 
Oklahoma  City.  Beech  airplanes  which 
are  equipped  with  wing  attachment 
bolts  and  nuts  that  are  made  of  Inconel 
would  not  be  affected  by  the  proposed 
Ad.  As  indicated  by  Beechcraft  Service 
Instructions  No.  1235  and  the  Part  No. 
98-39006  Beechcraft  Structural 
Inspection  and  Repair  Manual,  the 
Inconel  parts  are  available  only  for 
turbine-powered  multiengine  Beech 
airplanes. 

The  proposed  AD  would  require 
accomplishment  of  actions  which  are 
shown  to  be  necessary  for  safety  by 
service  difficulty  reports,  analyses,  or 
reports  of  laboratory  testing  that  are  in 
FAA  files.  More  extensive  and  more 
frequent  actions  are  specified  by  Beech 
maintenance  and  service  publications, 
and  the  FAA  recommends  that  these 
Beech  maintenance  actions  be 
accomplished  as  precautionary 
measures.  Nevertheless,  FAA  files  do 
not  contain  information  which 
establishes  that  a  wing  attachment  bolt 
or  nut  is  likely  to  fail  to  perform  its 
intended  function  if  some  action  is  not 
taken  as  specified  by  the  Beech 
publications.  Consequently,  the 
proposed  Ad  is  more  lenient  than  Beech 
publications  which  are  cited  by  the 
proposed  AD. 

There  are  approximately  4000 
privately  operated  airplanes  affected  by 
the  proposed  AD.  The  average  cost  of 
compliance  with  proposed  requirements 
for  repetitive  inspections  and  "on 
condition"  replacements  during  the  first 
ten  years  is  estimated  to  be  $1000  per 
airplane,  for  a  total  cost  of  $4  million  to 
the  private  sector.  Therefore,  I  certify 
that  this  action:  (1)  Is  not  a  major  rule 
under  the  provisions  of  Executive  Order 
12291,  (2)  is  not  a  significant  rule  under 
DOT  Regulatory  Policies  and  Procedures 
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(44  FR  11034;  February  26, 1979!  and  |3) 
if  prffmulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entiti»;8 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  dra't 
regulatory  evaluation  has  btuin  prepared 
for  this  action  and  has  been  placed  in 
the  public  docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES". 


Ust  of  Subjects  in  14  CFR  Part  39 

Air  Transportation.  Aviation  Safety, 
Aircraft.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  tome  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continnes  to  read  as  follows: 


Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449. 
January  12. 1383);  and  14  CFR  11.85:  49  CFR 
1.47. 

2.  By  adding  the  following  new  AD: 

Be«ch:  Appli«8  to  Beech  airplanes  listed  in 
Table  I  below,  certificated  in  any 
categorj',  upon  accrual  of  five  years  in 
service.  This  AD  does  net  apply  to  those 
airplanes  in  which  bolts  and  nuts  maJe 
of  Inconel  have  been  installed  in  the 
wing  attachment  joints  that  are  specified 
in  Table  I  below. 


Table  i 


(Onoeh  rnodO)  milnary  modal 


:i4c , 

T-34C 

T  34C  1 

50    

SO  (L-MA  U-9A. 

oso — 

BSOd  2381  

^50   

D50  (L  2.'E.  L  2JG) _. 

D50A.  0506.  D5TC .. 

OSOE.  D5OE-5t«0 -. 

kSO 

fciO  (L  230.  U-80) 

E50  IHL-23D.  HU-SO 

ESOIPL  ?3D  RU-80) 

fcM)  (HL-2JD.  RU  80 

tSO  (HL-23D.  RU-SO..._ 

E50  (BI-23D  RU-SD) 

F50 - -. 

GEO 

M50 - 

J50  

60  A60  B60 

65 

65  (l-^3F  U-8F) 

65  (L-23F.  U-8F 

A65  A65-e200 


65-6U.  fi  MO.  65-A8O-8S0O. 

6^880 

65-88 

65-A90-1  (U-21A.  RU-21A.  Rl^210.  JU  21A.  U-21G.  HU-21H)... 

65  A90-2  (nU-21B) 

65-A90-3  {RU-21C) 

6S  A90-4  (RU-2'E,  R0-21M))  .. 

70  

65-90  6bA90,  890.  090  .. 


eoo 
r-so 


H-90(T-44A( 


M.  99A.  93A  (FACH)  A99, 
CP9 ..-.. 


100  AlOOand  A100A 
8'00  


A100  1  (RU-2tJ».  200.  and  B  !00 


B200 


200C.  B200C  (C-I2F) 


A»  A. «  B99. 


Sana!  No 


GP-1  and  up 

GP-1  and  up 

GM-1  and  up  — 

H-1lhiuH-1l  

LH-1  thru  LH-55 

OH- 12  lhnjCH-110  

LH-56  mm  LH-95  

CH-111  thru  CH-3€0     ... 

DH-1  Itwu  DH  '54 

DH-155  moj  DH-300 

DH-.301  tfHU  DH-347 

EH-1  thru  EH-70 

LH-se  and  up -.. 

HLH-1  and  up 

[j<,-;  atxJup 

LHD-i  and  op 

HLHE-1  and  RLHE-2 

LHE-3  and  op 

FH-T1  thnjFH.96 -„ 

GH-»»lhnjGH-119  

HH-120  two  HH-149 

JH-150lhrjJH-1T6 

P-4  and  up 

LC-1  Uku  i.C-239— 

L-t  Ihfu  L-6 „ 

LF-7  and  up -.. 

I.C-240  thru  LC-335 

LD-1  thru  LD-269 

LD-2TC  and  up  .._ 

LP  1  ttwu  LP-47 _.... 

LM-1  and  up  — 

LS-1  and  up 

LT-1  and  up 

LU-1  and  up -... 

LB-1  thru  LB-35 

LJ-1  tfwi,  LJ-993 

U-995-  Itwu  LJ-1007 

LJ-iOC3    thru  LJ-1034.., 
LJ-1037-  ItKu  LJ-'039.. 

LJ  ttw  LJ-1044 

LW-1  ffiru  LW-347 

I  tA-2tr.-o  i.*  90 

LA -92  thfo  LA- 156 

LA-15»  UVu  LA-169 

LA-171  mrj  LA   173  ..„. 

LA-i.'5  xtm  LA-:e2 

!  LA-18b  S-tu  lA-167  . — 

I  LA-189  thru  LA-191 _ 

LA-1>'3  thru  LA-196 

undLA-ISS   

LL-1  thru  LL-18 

LL-20  thro  LL-40 

LL-42  thru  LL-48 

a-50  lf.f\i  LL-61  

U-1  thru  U-4Band 

0-51  thru  U-ir>4. 


Joirl»(1) 


LP.  UF.  UB.  LR 
LF.  UF.  im.  LR. 
LF  OF.  Ufl.  LR. 


(natrurtion  (2) 


1-340-1-0063 
T-34C-0158R2 
T-34C-1-00e3 

LF- „ i  P/N  96-39006 

LF*.. 

LF*. 

LF*. 

LFV. 

LF*.. 

LF*.. 

LF* 

LF*.. 

LF*. 

LP.. 


See  Note  3a 
P-N  98-39006 
See  Note  3b. 
P'N  98-3S006 
P/N  96-39006 
P/N98-390r€ 
P/N  96-39006 
P.'N  96-39006 
See  Note  3b 
See  Note  3b 

LF*._ i  Sea  Ncie  5*j 

(F* See  Note  3t) 


LFV. 
LF*.. 
LF*.. 
LF*. 
LF*.. 
LF* 


See  Note  3b 

See  No'e  3fc 

P/N  96-39006 

P/N  96-39006 

P/N  96-39006 

P.NS8-39006 

P/N  60-59000 1-25A 13 


LF.  UF.  LR - 

LF- P/N  98-39006 

lF* _ .- See  Note  3b 

LF*     I  See  Nc'«  3t) 

LF* ....1  P'N  98-3)006 

LF« „....  P/N  98-39'306 

LF* _ P'N  96-39006 

LF* „ P/N  96-39006 

LF*:.L._ - S«*  Note  3c 

LF*.._ I  See  Note  3c 

LF* — I  See  Note  3c 

LF*!.l _ See  Note  3c 


LF*_ 
LF*.. 
LF*.. 
LF*.. 
LF*_ 
LF*- 
LF*.. 


I 


P/N  98-39006 
P/N98-390C6 
P/N  98-39006 
P/N  98-39006 
P/N  98-39006 
P/N  96-39006 
P/N  98- 35006 
P/N  &e-3&006 
P/N  9e-39C<i6 
P/N  66-  390C* 
P/N  98--?90n6 


U-50  and  U-i65  thru  U-1 79. 


U-181  throU-i84. 
U-188ttwuU-192.. 
U-1 94  ttiru  U-1 96.. 
8-1  Itvu  B-247  ... 
I  6E-<'  thfu  BE-131. 


^ 


andBe-135. 


BB-2  thru  88-342 

1  BB344  INu  88-963 

I  BB-985  thru  BS-IOoS. 


88-1040  thru  88-1045  - - ~ - 

88-1047  Ihnj  BB-IOO '— 

88-1053  thru  BB-1078  and  88-1060 

BL-1  thru  8L-51 — 

BL-53.  BL-55 '  '-'"•  "^  ■ 


LF.  UR.  LR .. 
LF,  UR.  LR . 
LF.  UR,  LR  . 
LF  UR.  LR 

LC.  UH.  LR i  P/N  08-3900<' 

LF.  UR.  LR I  P  'N  98-39006 

LF  UR.  LR I  P''N  96-i!.-006 

LF  UR.  LR I  P/N  98-39006 

l.r  LIB  LR  P/N  96-39^.06 

Lf'. !t-44A-0O«P1 

If  I  T-44A-0049R'; 

LF  "  "ZI - i  T-«4A-««9ai 

LF T-44A-0049R1 

LF  - P/N  96-33006 

LF*         „ P/N  98-39006 

LF  UF  - P'N  96-39006 

LFUF  — P/N  98-39006 

I  f'  UF i  P/N  98  ;)9'j  e 

LF  UF - P/N  93-35006 

lf"  UF  . ..  - I  P/N  96  33U06 

LF- P/N  98-39006 

LF*       - P/N  96-39006 

LF* „ P/N  M-  39006 

LF  UF I  P/N  98  39C0t> 

lf'  UF   „ j  P/N  98-3900S 

P/N  98-  39006 
P/N  98-39006 
P/N  9S-39006. 
P/N  98-39006 
P/N  98-39006. 
P/N  98-39006 


LF.  UF.. 
LF.  UF  . 
LF,  UF. 
LF.  UF ., 
LF,  UF. 
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Tabi  f  I— Coptinued 

(Bmc^  modvO  fnMtfy  fiMxM 

1 

SwalNo 

JOMUd) 

tnslructton  (2) 

>no  frr                                                               ~ 

■N-1 

If.  UF -.. 

P/N  98-39008 

"«  T 

'  BT-1  Wu  BT-a.. 

Lf.  OF. ...... 

P/N  98-39006 

Axn  ir_i9A  n-isn 

BC-1  Ihni  BC-75 

BO-t  Wu  BO-30 

. 

LF.  UF 

P/N  96-39006 

LF.UF ......   ._.    - 

LF.UF 

LF.UF 

P/N  96-39006 

Axmr  (iir-i9B) 

BJ-1  ir»u  BJ-47 . 

P/N  96-39006 

A200CT(C-12O  FWC-120» _ 

BP-1  Ihnj  BP-27 _ 

P/N  96-39008 

1 

1  ngM  atlas  o«  MCMrplww.  w*  «*r««iaMd  ts  LF ^  kxMr  torwartt  UF  ^uppar  toiward.  UR  < uppar  raw.  LR^Iowar  raar 
NOM  2.-T.J4C-1-O0e3-l'.  T-34c-0t58  R«v    Z  and  T-44A-0049  R«v    I   wa  Baaci)  Sarvica  mttuOona    Olad  Mach  Manuals,  and  ma*  aartwsi  apphcatXa  lavtsnn  dataa 


Molt  1  — \MnQ  sttBcfwit  lOHitB,  on  k 


PartNa 


60-590001-25  . 

96-39008    


Skuclural  mapacton  and  Rapav  Manual 


Juna  13.  1964 
Oacambar  20.  1964. 


Nota  3  -Apply  ma  luaomng  portions  d  P/N  96-39006  m««ual  a«w<  mough  lpp*eat»>ity  to  mMwy  modals  a  no*  •nown  mlhin  ma  P/N  96-39006  manual- 


Nota 

tMnum      1 
iac*on 

Rsfwtfw 
hgura 

Bod  P/N 

NMP/N 

3a 

57-10-00 
57-11-00 
57-13-00 

209 

NAS495-14-27 

EB-144 

3^ 

210 
212 

MS200I4-29 

EB-144 

3e       .                 

|wyH.i4_;j2      

FN22-1414. 

Noia  4  -'-Saa  Paragraph  (a)  o<  ma  AO 


Compliance:  Required  initially,  upon 
dccraal  of  five  yean  after  First  airworthiness 
certiricalion  or  nvithin  60  days  after  the 
effective  date  of  this  AD  (whichever  is  later), 
and  thereafter  at  intervals  which  do  not 
exceed  five  years,  unless  already 
ticcomplished. 

To  assure  structural  integrity  of 
attachments  of  outer  wing  panels  to  the  wing 
center  section,  use  procedures  in  instmctions 
identiTied  in  Table  I  of  this  AD  to  accomplish 
the  following  at  each  wing  attachment  joint 
that  is  specified  for  a  particular  airplane  by 
1  able  I  of  this  AD: 

(a)  Remove  each  steel  nut  and  each  steel 
tension  bolt.  Use  visual  and  magnetic  particle 
methods  to  inspect  the  bolt  and  nut  for 
cracking  and  corrosion  in  parent  steel,  and 
replace  each  bolt  and  nut  found  cracked  or 
corroded. 

Note. — In  lower  forward  joints  that  are 
asterisked  in  Table  I  of  this  AD.  while  bolts 
are  removed  for  accomplishment  of 
Paragraph  (a),  above,  it  is  recommended  that 
inboard  and  outboard  fittings  be  inspected, 
by  a  fluorescent  penetrant  method,  for  fatigue 
cracks  in  washer  face  areas  of  the  fittings. 
For  some  of  the  asterisked  joints,  inspections 
of  fittings  are  required  by  other  ADs.  but 
inspections  of  fittings  are  not  required  by  this 
AD. 

(b)  During  reassembly  of  each  joint,  coat 
the  bolt,  nut.  and  adjacent  parts  with  MIL-C- 
16173  Grade  2  corrosion  preventative 
compound. 

(c)  Within  the  next  150  hours  of  flight  time, 
check  joint  tightness,  and  tighten  as 
necessarj'. 

(d)  Inject  MIL-C-16173  Grade  2  corrosion 
preventative  compound  into  a  lubrication 
fitting  on  each  barrel  nut.  (wherever  a  barrel 
nut  is  used)  when  joint  tightness  is  checked 
per  Paragraph  (c).  above,  and  thereafter  at 
intervals  which  do  not  exceed  one  year. 

|e)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
can  be  accomplished. 

(f)  For  examination  and  any  specified 
return,  each  nut  and  each  bolt  that  is 


replaced  in  response  to  this  AD  must  be 
identified  with  the  related  years  in  service. 
Joint,  and  airplane  serial  number  and  sent  to 
FAA/AVN-112.  Room  203,  Airmen  Records 
Building,  Mike  Monroney  Aeronautical 
Center.  6500  South  MacArthur  Boulevard. 
Post  Office  Box  26460.  Oklahoma  City. 
Oklahoma  73125.  Parts  so  sent  will  be 
destroyed  if  return  to  a  specified  address  is 
not  requested.  Reporting  requirements 
approved  by  OMB  pursuant  to  clearance  No. 
2120  0056. 

(g)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  FAA.  Wichita  Aircraft  Certification 
Office,  Room  100. 1801  Airport  Road.  Wichita, 
Kansas  87209;  Telephone  (316)  946-4400. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  the  documents  referred  to 
herein  upon  request  to  Beechcraft  Aero  and 
Aviation  Centers:  Beech  Aircraft 
Corporation.  9709  East  Central,  Post  Office 
Box  85.  Wichita.  Kansas  67201.  or  FAA. 
Office  of  the  Regional  Counsel.  Room  15.S& 
601  EesI  12th  Street.  Kansas  City.  Missouri 
64106. 

Issued  in  Kansas  City.  Missouri,  on  |une  11, 
1985. 

William  H.  Pollard. 
^Acting  Director.  Central  Region. 
JFR  Doc.  85-14789  Filed  6-19-85:  8:45  am] 
I  COOC  461»-li-M 


14  CFR  Part  39 

I  Docket  No.  84-NM- 1 24-AD 1 

Airworthiness  Directives;  Boeing 
Model  767.  757. 737,  and  727  Series 
Airplanes 

agency:  Federal  Aviation      i 
Administration  (FAA).  DOT. 
action:  Amendment  to  Notice  of 
Proposed  Rulemaking  (NPRM); 
Reopening  of  Comment  Period. 


summary:  This  document  amends  an 
earlier  proposed  airworthiness  directive 
which  would  have  required  inspection 
and  rework  of  the  Rosemount  Angle  of 
Attack  (AOA)  sensors  on  Boeing  Model 
767  and  757  series  airplanes,  and  on 
certain  Model  737  and  727  series 
airplanes.  This  document  amends  the 
earlier  proposal  by  requiring 
replacement  prior  to  further  flight  of 
units  which  are  revealed  to  be  faulty  by 
the  inspection. 

DATES:  Comments  on  the  NPRM,  as 
amended,  must  be  received  by  July  15, 
1985. 

ADDRESSES:  Send  comments  on  the 
proposed  rule  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  84-NM-124-AD,  17900 
Pacific  Highway  South.  C-68966,  Seattle. 
Washington  98168. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frank  vanLeynseele.  Systems  and 
Equipment  Branch:  telephone  (206)  431- 
2948.  Mailing  address:  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle.  Washington 
98168 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
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the  closing  dale  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  rules  docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
tills  proposal  will  be  filed  in  the  rules 
docket.,  I 

AvailabJJiiyofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  cf  I'Voposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness 
Directive  Rules  Docket  No.  84-NM-124- 
AD,  17900  Pacific  Highway  South.  C- 
f..S966.  Seattle,  Washington  981P8. 

Discussion  I 

Notice  of  Proposed  Rulemaking. 
Docket  No.  84-NM-124-AD,  was 
published  in  the  Federal  Register  on 
February  11, 1985  (50  FR  5625).  This 
proposed  rule  would  require  inspection 
and  replacement  of  Rosemount  Angle  of 
Attack  (AOA)  sensors  on  Boeing  Model 
767  and  757  series  airplanes,  and  on 
certain  Model  737  and  727  series 
airplanes.  As  proposed,  the  rule  would 
require  inspection  of  the  sensors  within 
30  days  after  the  effective  date  of  the 
AD,  and  thereafter  at  intervals  not  to 
exceed  30  days,  until  the  units  are 
replaced  with  modified  units.  The 
proposal  also  provides  that  units 
determined  to  be  faulty  during 
inspections  would  be  replaced  within 
either  180  or  360  days  after  the  effective 
date  of  the  AD  with  modified  units. 

The  actual  intent  of  the  Notice  was 
that  the  units  determined  to  be  faulty 
would  be  required  to  be  replaced  with 
serviceable  units  before  further  flight. 
Failure  of  the  AOA  sensor  could  result 
in  inadvertent  stall  warning  or  no 
warning  by  the  affected  channel; 
inoperative  stick  pusher:  erroneous 
minimum  speed  compulations  by  Ihe 
autopilot  and  thrust  management 
systems:  erroneous  autoslat  opeiations; 
and  secondary  effects  on  yaw  damper 
performance.  However,  as  proposed,  the 
rule  would  permit  replacement  of  faulty 
units  v;ithin  either  180  or  360  days. 
Therefore,  the  FAA  is  amending  the 
NPRM  to  conform  with  the  intent  that 
faulty  units  be  replaced  before  further 
flight,  and  is  extending  the  comment 
period  on  the  NPRM  as  amended. 

It  is  estimated  that  87  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD: 


that  it  would  take  approximately  3 
manhours  per  aircraft  to  accomplish  the 
required  inspection,  removal,  rework, 
and/or  replacement;  and  that  the 
average  labor  cost  v.'ould  be  ^0  per 
manhour.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  would  be 
$10,440. 

The  FAA  had  determined  that  this 
action  (1)  involves  a  proposed  rc-gulation 
which  is  not  major  under  Executive 
Order  12291,  and  (2)  is  not  a  significant 
rule  pursuant  to  the  Department  of 
Transportation  Regulatorj'  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Fle.\ibility  Act 
that  this  proposed  rule,  if  proniulgated. 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  since  few,  if  any,  Boeing  Model 
767,  757,  737,  and  727  series  airplanes 
are  operated  by  small  entities.  A 
regulatory  evaluation  has  been  prepared 
and  has  been  placed  in  the  public 
ducket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106ig)  (Revised.  Pub.  L.  97-M9, 
January  12,  Idas):  14  CKR  11.85:  and  49  CFR 
1.47. 

2.  By  amending  Notice  of  Proposed 
Rulemaking,  Docket  84-NM-124-AD.  as 
published  in  the  Federal  Register  on 
February  11, 1985  (50  FR  5625),  to  read 
as  follows: 

Boeing:  Applies  to  Boeing  Model  767  and  757 
series  airplanes,  and  certain  Model  737 
and  727  series  airplanes,  certificated  in 
all  categories,  equipped  with  Rosemount 
angle  of  attack  (AOA)  sensors,  identified 
as  Model  861  CAB  or  EolCAK  and 
modification  number  0001.  To  prevent 
the  hazards  associated  with  a 
malfunctioning  AOA  sensor  caused  by 
loose  resolver  and/or  damper  gears, 
accomplish  the  following  as  indicated 
below,  unless  already  accompli.shed: 
A.  Inspect  Model  757  and  767  series 
airplanes  equipped  with  Rosemount  AOA 
sensors,  Model  861CAB.  modification  number 
0001.  within  30  days  after  the  effective  date  of 
this  AD,  and  thereafter  at  intervals  not  to 
exceed  30  days  until  replacement  prescribed 
in  subparagraph  A.l.  or  A.2..  below,  is 
accomplished.  Inspect  in  accordance  with 
Boeing  Alert  Service  Bulletins  757-34A0028  or 
767-34A30,  both  dated  November  12. 1984,  or 


later  FAA  approved  revision.  Units 
determined  to  be  faulty  during  inspections 
must  be  replaced  with  a  serviceable  unit 
prior  to  further  flight,  and: 

1.  Replace  AOA  sensors,  serial  numbers 
00475  through  00629.  within  180  days  after  Ihe 
effective  date  of  this  AD.  with  a  unit  bearing 
modification  number  OOOlA.  in  accordance 
with  the  instructions  in  paragraph  C.  below 

,  2.  Replace  AOA  sensors,  serial  numbers 
00001  through  0&174.  within  360  days  after  the 
effective  date  of  this  AD.  with  a  unit  bearing 
modification  number  OOOlA,  in  accordance 
with  the  instructions  in  paragraph  C.  below. 

B.  Inspect  Model  727  and  737  series 
airplanes  equipped  with  Rosemount  AOA 
sensors.  Model  861CAK,  modification  number 
0001,  within  30  days  after  the  effective  date  of 
this  AD  and  thereafter  at  intervals  not  to 
exceed  30  days  until  replacement  required  in 
subparagraph  B.I..  below,  is  accomplished. 
Inspect  in  accordance  with  paragraph  3  of 
"Accomplishment  Instructions"  of  Boeing 
Alert  Service  Bulletin  727-34A0223  or 
27.^1126.  both  dated  November  12. 1984.  or 
later  FAA  approved  revision.  Units 
determined  to  be  faulty  during  inspections 
must  be  replaced  with  a  serviceable  unit 
before  fuither  flight,  and: 

1.  Replace  AOA  sensors,  serial  number 
00001  through  00173.  within  180  days  aftei  Ihe 
effective  date  of  this  AD,  with  a  unit  bearing 
modification  number  OOOlA,  in  accordance 
with  the  instructions  in  paragraph  C,  below. 

C.  Remove,  inspect,  and  rework  Rosemount 
AOA  sensors  specified  in  paragraphs  A.  and 
B.,  above,  in  accordance  with  Rosemount 
Service  Bulletin  861CAB-34-02  or  BolCAK- 
34-01.  both  dated  November  12. 1984,  as 
applicable,  or  later  FAA  approved  revision. 
Units  found  with  both  resolver  gears  loose 
must  be  returned  to  Rosemount  for  rework 

D.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office.  FA.V  Northwest 
Mountain  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accompli.shment  of  replacements  r«»ijuired  by 
this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
above  specified  service  bulletins  from 
the  manufacturers  may  obtain  copies 
upon  request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle,  Washington  98124,  or  from 
Rosemount,  Inc.,  P.O.  Box  35129. 
Minneapolis,  Minnesota  55435. 

Issued  in  Seattle,  Washington,  on  lune  13, 
1905. 

Leroy  A.  Keith, 

Acting  Director.  Northwest  Mountain  Region 
|F'R  Doc.  85-14784  Filed  6-19-85:  8:45  anr^l 
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14CFRPart39 

I  Docket  No.  84-NMI-133-AOI 

Airworthiness  Directives:  British 
Aerospace  Viscount  Model  700  Series 
Airplanes 

aC!:ncy:  Federal  Aviation 
.Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(.\PILM). 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  modification  of  the 
aircraft  hydraulic  system  cutout  valve 
on  British  Aerospace  (B.Ae),  Aircraft 
Croup.  Viscount  Model  700  series 
airplanes.  This  action  is  taken  as  a 
result  of  a  report  of  an  inadvertent 
withdrawal  of  the  mechanical  nose 
landing  gear  downlock  which  caused  the 
nose  landing  gear  to  ccllnpse. 
DATES:  Comments  must  be  received  on 
or  before  August  12. 1985. 
ADDRESSES:  Send  comments  on  the 
pruposul  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel.  Attention:  Airworthiness  Rules 
Docket  No.  84-NM-t33-AD.  17iKX) 
PaciTic  Highway  South,  C-689fi6.  Senttle. 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  British  Aerospace.  Inc..  Box  17414. 
Dulles  International  .Airport. 
Washington,  DC.  20041.  This 
information  may  be  e-xaniined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  9010  F.ast  Marginal  Way 
South.  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Nick  Wantiez.  .\erospace  F.ngineer. 
Standardization  Branch,  AN.M-113; 
telephone  (206)  431-2909.  Mailing 
address:  F.VA.  Northwest  Mountain 
Region.  17900  Pacific  Highway  S<jiilh.  C- 
r.8<tf)6.  Seattle.  Wa.shington  9«I6fi 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  rulemaking  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  do<.k*t 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  1  y  the 
.Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 


comments  submitted  will  be  available, 
both  before  and  after  the  closing  dato  of 
comments,  in  the  Rules  Docket  for 
examination  by  interested  ptrsons.  A 
report  summarizing  each  FAA-public 
contract  concerned  with  the  substunce 
of  this  proposal  will  be  filed  in  the  Rules 
Docket 

Availability  of  NPKM 

Any  person  n'.ay  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  report  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Reijional  Counsel,  Attention: 
Airworthint.ss  Rules  Docket  No.  84-NM- 
133-AD,  KgiJO  Pacific  H.ghv.ay  South. 
C-<)8066,  Seattle.  Washington  98168. 

Discussion 

As  the  result  of  a  recent  investig.ition 
of  a  Vickers  Viscount  Model  745  D  nose 
gear  collapse,  the  manufacturer 
determined  that  the  collapse  was  the 
result  of  failure  of  the  cutout  valve  in 
conjunction  with  a  high  flow  rate  of 
hydraulic  fluid  in  the  gear  retutn  line. 
This  caused  the  down  lock  to  withdraw. 
Inct)rporation  of  B.Ae  cutout  valve 
modification.  Modification  Standard  SR 
3490.  Drawing  Issue  Number  19.  dated 
December  16,  1959.  into  the  ain  raft 
hydraulic  system  cutout  valve.  Part 
Number  AIR  41916-17,  will  preclude 
further  incidents  of  landing  gear 
collapse. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  other  airplanes  of 
this  model,  an  AD  is  proposed  that 
would  require  modification  in 
accordance  with  British  Aerospace 
Modification  Standard  SR3490.  dated 
DecemlHT  18. 1959. 

It  is  estimated  that  twenty-nine 
iiirplanes  would  be  affected  by  this  AD, 
that  it  would  take  approximately  10 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  could  be  $40  per  manhour. 
Repair  parts  are  estimated  at  $600  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  to  U.S. 
operators  is  estimated  to  be  $29,000. 

For  the  reasons  discussed  above,  the 
¥j\^\  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  Febniarj-  26, 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  few.  if  any.  BAe 
Viscount  Model  700  airplanes  are 


operated  by  small  entites.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 
the  caption  "FOR  FURTHER 
INFORMATION  CONTACT  ' 

List  of  Subjects  in  14  CFR  Part  39 

.-\viiit;on  safety.  Aircraft. 
The  Proposed  Amendment 

Accordingly,  pu.'suanf  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  P'ederal  Aviation  Administration 
proposes  to  amend  S  33.13  of  Part  39  of 
the  Fcder.il  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

1  The  authority  citation  for  Part  39 
(  ontinues  to  read  as  follows: 

.Authority:  49  U.S.C.  loMI  j).  1421  and  142.1; 
49  U  S.C.  10G(r)  (Revised  Pub.  L.  97-449. 
InniiHry  52. 1983):  14  CrR  11.85;  and  49  CFR 
147 

2.  By  adding  the  following  new 
airworihiness  directive: 

British  Aerospace:  Applies  to  Vickers 
Viscount  Model  700  .■•eries  airplanes 
certificated  in  all  categories.  To  prevent 
nose  landing  gear  collapse  uccomplish 
the  following: 

A.  Wittun  the  next  100  hours  time-in 
s«.Tv;ce  or  9  months,  whichever  occurs  first, 
modify  the  aircraft  hydraulic  system  cutout 
valve.  Part  Number  AIR  41916-17.  in 
at,oOrdance  with  British  Aerospace 
Modification  Standard  SR3490,  dated 
December  16.  19ri9,  unless  previously 
accomplished. 

B.  .Alternate  means  of  cnmpliancu  which 
provide  an  acrpptable  level  of  safety  may  be 
used  when  approved  hy  the  Manager,  Seattle 
.Airi  raft  Certification  Office.  FAA.  Noilhwest 
Mountain  Region. 

C.  SpecirtI  flight  permits  muy  be  issued  in 
ar.(  ordance  with  FAR  21197  and  21.109  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

.All  pprsons  affected  by  this  proposal  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  British  .Aerttpace.  Box  17414. 
Du'.'es  lnternri!iorHl  A:-}>crt,  Washington, 
DC.  20041.  These  documents  may  be 
exarnined  at  tl;e  FAA,  .\orthwest  Mountain 
Reiiion,  17:XX)  Pacific  jlighway  South.  Seattle. 
\Vashi.".gton,  or  9010  East  .Marg  n.i!  Way 
SoLih.  Seattle.  Washington. 

Issued  In  Seattle.  Washi.oglon.  on  lune  13. 

iyt5. 

Leroy  ,A.  Keith. 

Ac!:rg  Director  Northwest  Mountain  Region. 
[FR  Doc  85-14788  Filed  6-1J-85;  6:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Food  and  Drug  Adnriinistration 

21  CFR  Parts  70,  74.  82.  201,  and  701 

I  Docket  Nos.  77N-0009  and  78P-0164I 

Colors  Additives;  Proposed  Use  of 
Abbreviations  for  Labeling  Foods. 
Drugs,  Cosmetics,  and  Medical 
Devices 

(':>t  I  action 

hi  FR  Doc.  85-13563  beginning  on  pagf 
::t}n.')  in  the  issue  of  thursday.  June  6. 
108.5.  RiJike  the  follovMing  corrections: 

I  On  page  23816.  irt  the  first  cokinni. 
in  the  second  complete  paragraph,  in  the 
fifth  line,  "usual  appisir"  should  read 
asiial  names  appear"'. 

2.  On  page  23817,  in  the  third  column, 
(he  line  preceding  paragraph  A4  .should 
read.  "§  82.2707a  |Rpdepignated  as 
§  82.2712)"  and  in  the  amendatory 
instruction,  in  the  seuond  line, 
•  S  82.2702a"  should  if  ad  "§  82.2707a" 

BILLING  COM  15CS-01-II 


DEPARTMENT  OF  THE  INTERIOR 
Mi.nerals  Management  Service 
30  CFR  Parts  210  and  218 
Information  Collection;  Solid  Minerals 


agency:  Minerals  M 

(MMS).  Iiiieiior. 

action:  Proposed  ru 


summary:  This  propi  ised  rule  describes 
l!ie  informdtion  co'.le  "tion  necessary  to 


stajt  up  and  operate 
.'Xudiling  and  Fmanc 


Ihc  M.MSs  new 
il  System  for  solid 


mner  Tn.  The  inform  iilion  to  be 
Ci.'ll.  ( tcf!  i.s  reijuired  from  lessees  and 
li:a.so  operators  to  pr  Aide 
i.or.ipri'hensive  sale^  and  ri>yalt\  data 
on  .uial  anil  other  s'i  id  minerals 
pn..i;:(;t'J  '.rom  leaso  i  Federal  and 
Indi.ir.  Idnd;^.  Ihc  d.ita  i.s  used  to 


dii!;ur'.enl  payments, 
a<.('',unts,  and  for  au 


DATES:  Comments  ir  iist  be  received  on 


or  before  12  noon  ¥.i 


propo.^ed  e.ffeclive  diteof  this  rule 
would  be  June  20,  IS  J,i~see  discussion 
of  effective  date  in  s  ippiementary 
information. 
ADDRESS:  Commenii  should  be  mailed 
to  Mr.  One  L.  Kelm.  Chief.  Office  of 
Rovalty  Regulations  Development  and 
Rtview,  Minerals  Management  Service. 
12203  Sunrise  Valley  Drive.  Mail  Stop 
tifiO.  Reston.  Virginia  22091. 


nagemenf  Service 
;;makin«. 


to  maiiitiun  royalty 

ills. 


r  Ii.ly  22,  198.'J.  The 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Billie  Clark.  Lakewood.  Colorado. 
(303)231-3412. 

SUPPLEMENTARY  INFORMATION:  The 
principal  authors  cf  this  proposed 
rulemaking  are  Mr.  Geary  Keefon  and 
Mr.  Billie  Clark  of  the  Minerals 
Management  Service,  Lakewood, 
Colorado. 

The  Department  of  the  Interior  (DOI) 
is  charged  by  law  with  the  responsibility 
for  the  collection  and  evaluation  of 
royalty  paym.ents  on  minerals  produced 
from  leased  Federal  and  Indian  lands. 
The  Royalty  Management  Program  is 
administered  by  the  Department's 
Minerals  Man&gr,>ment  Service  (MMS). 

To  fiilfull  its  -e^al  responsibilities,  the 
.MMS  is  usin^;  two  comprehensive 
integrated  accounting  systems,  the 
Auditing  and  Financial  System  (PAAS). 
The  .\FS  is  a  revenue  accounting  system 
which  monitors  royalties  and  related 
information  reported  by  the  lessees  or 
operators  of  record  who  are  required  to 
pay  rentals  and  royalties.  The  PA.\S  is  a 
production  accounting  system  which 
m.onitors  minerals  production  and 
disposition  from  the  source  to  the  point 
of  royalty  determination.  These  systems 
are  designed  to  implement  the  1982 
recommendation  of  the  Linowes 
Commission  on  Fiscal  Accountability  of 
the  Nations  Energy  Resources,  and 
depart  substanliaUy  from  the  previous 
Royalty  Accounting  System  (RAS)  they 
are  replacing.  In  addition  to  providing 
the  controls  and  capabilities  of  modern 
accounting  systems,  these  new  systems 
embody  the  "modified  Internal  Revenue 
Service  (IRS)  concept"  of  accepting 
royalty  and  sales  information  as  correct 
su!)ject  to  audit.  The  two  systems 
operate  independently,  but  at  the  same 
time  informs tjon  from  AFS  is  compared 
with  information  from  PAAS  to  assure 
that  minerals  produced  on  Federal  and 
Indian  lands  are  properly  accounted  for 
and  thnt  appropriate  royaliies  on  those 


mineidls  are  pa 


id. 


in  concert  with  the  MMS  Royalty 
Management  responsibilities,  the  Bureau 
of  Land  Management  (BLM)  is 
responsible  for  the  verification  of 
production  upon  which  royalties  are 
p.iyable.  This  rule  does  not  revise  the 
Bl.M  production  verification 
responsibility. 

In  response  to  the  Linowes 
Commission  report.  Congress  enacted 
the  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982,  30  U.S.C.  1701 
et  seq.  That  Act  requires  the  Secretary 
of  the  Interior  to  ".  .  .  establish  a 
comprehensive  inspection,  collection 
and  fiscal  and  production  accounting 
and  auditing  system  to  provide  the 
capability  to  accurately  determine  oil 


and  gas  royalties,  interest,  fines, 
penalties,  fees,  deposits,  and  other 
payments  owed,  and  to  collect  and 
account  for  such  amounts  in  a  timely 
manner."  30  U.S.C.  1711(a).  For  solid 
minerals,  the  Act  requires  the  Secretary 
to  "study  the  question  of  the  adequacy 
or  royalty  management  for  coal. 
uranium  and  other  energy  and 
nonenergy  minerals  .  .  . ."  30  U.S.C. 
1752(a).  Such  a  study  was  undertaken 
and  a  conclusion  was  reached  that  in 
order  to  comply  with  the  intent  of 
Congress  to  provide  adequate  controls 
to  accurately  determine  royalties  and 
other  amounts  due.  the  AFS  and  PAAS 
systems  should  be  extended  to  cover 
solid  minerals  royalty  management  in 
addition  to  oil  and  gas.  An  examination 
of  existing  laws  regarding  solid  m.inerals 
royalty  management  concluded  that  new 
legislation  is  not  required  to  extend 
PAAS  and  AFS  to  cover  solid  minerals. 
This  proposed  rulemaking,  therefore, 
would  serve  to  implement  the 
recommendation  of  the  solid  minerals 
royalty  m.anagement  study  by  placing 
solid  minerals  under  the  AFS.  A 
separate  rulemaking  would  also  place 
solid  minerals  under  the  PAAS. 

Under  the  AFS.  solid  mineral  payors 
would  be  required  to  submit  data  on 
Form  MMS^014  and  Form  MMS-4030. 
These  two  forms  replace  several  forms 
previously  required  for  the  RAS.  The 
forms  replaced  include  forms  9-373A  for 
coal.  9-368  for  phosphate,  9-128a 
through  9-128d  for  sodium  and 
potassium,  and  9-1146  for  silica  sands. 

This  rule  would  require  payors  to 
submit  on  Form  MM&-4014  with  every 
payment  to  provide  the  MMS  with 
specific  information  on  the  royalties  due 
and  being  paid.  The  MMS  would  use  the 
sales  and  royalty  data  on  Form  MMS- 
4014  to  identify  the  payor  and  the  lease 
subaccounts,  to  maintain  the  lease 
accounts  on  a  monthly  basis,  to 
reconcile  or  audit  the  accounts,  to 
distribute  payments  to  States  and 
Indians,  and  to  correlate  lump  sum 
payments  with  the  appropriate 
subaccount  oh.irge  entries. 

At  the  time  of  conversion  to  AFS  from 
RAS,  pavors  also  would  be  required  to 
complete  a  separate  Form  MMS-4030  for 
each  Federal  or  Indian  lease  on  which 
production  or  minimum  royalties  are 
paid.  This  form  provides  specific 
information  on  who  pays  rent,  minimum 
rcyalties,  advance  royalties,  and 
production  royalties;  it  identifies 
revenue  sources  and  selling 
arrangements  for  the  lease,  and  provides 
necessary  information  to  assure  that 
AFS  covers  all  interests  in  the  lease  for 
all  products.  The  MMS  would  use  this 
information  to  establish  a  static. 
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automated  data  base  that  reduces  the 
amount  of  information  payors  must 
provide  routinely  The  MMS  also  would 
use  the  information  to  assign  a  unique 
Accounting  Identification  (AID)  number 
to  each  royalty  source  within  the  lease. 
The  MMS  would  then  send  confirmation 
letters  to  the  payors  to  provide  the  AID 
numbers,  which  are  needed  to  complete 
the  Report  of  Sales  and  Royalty 
Remittance  for  Solid  Minerals  (Form 
MMS-^014).  The  information  whirh 
would  be  required  by  the  form  would 
correspond  with  the  payors'  own  sales 
or  contract-level  records  and  enable  the 
p.^yors  to  simply  transfer  Tigures  from 
thei.'  own  rf»<  ord  to  Form  MMS-4104.  A 
new  Form  MMS-4030  would  be  required 
to  be  submitted  only  when  there  is  a 
change  in  the  information  previously 
submitted. 

This  proposed  rulemaking  would 
amend  30  CFR  Part  210  by  revising 
§  21010  of  Subpart  A  and  by  adding 
§S  210.200,  210.201,  210.202,  and  210.203 
to  subpart  E.  Section  218.56  of  30  CFR 
Part  218,  Subpart  B  would  be 
redesignated  as  S  218.40  of  Subpart  A 
and  amended  by  this  rulemaki'ig  This 
action  is  being  taken  so  that 
assessments  for  late  or  incorrect  reports 
and  failure  to  report  may  be  applied  to 
bcih  fluid  and  solid  mineral  AFS 
reporting. 

Because  MMS  already  is  in  the 
process  of  implementing  the  AFS  and 
phasing  out  the  RAS,  the  effective  date 
of  the  fina!  rule  is  proposed  to  be 
retroactive  to  the  date  this  proposed  rule 
is  published.  It  is  important  to  the 
accounting  requirements  of  solid 
minerals  royalties  and  to  a  smonthrr 
and  more  equitable  transition  from  RAS 
to  AFS  that  the  Form  MMS-4014  and 
Form  MMS-4030  be  used  without 
significant  delay.  MMS  therefore 
expects  payors  to  begin  using  the  new 
forn-.s  immediately.  This  obligntion 
would  become  formalized  when  the  final 
rule  is  adopted  retroactively  However, 
the  effective  date  proposed  herein  is 
only  a  proposal — the  rule  published 
today  is  not  yet  effective. 

E.xecutive  Order  12291  Federal 
Regulations 

The  Df  partment  of  the  Interior  has 
determined  that  this  is  not  a  major  rule 
and  does  not  require  a  regulatory 
analysis  under  Executive  Order  12291. 

The  regulatory  burden  on  industry  due 
to  the  information  collection 
requirements  for  Form.  M.MS-4()14  and 
Form  MMS-4030  is  estimated  to  be 
approximately  $14,450.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 


Regulatory  Flexibility  .Act  ^ 

Some  portion  of  the  approximately 
$14,450  cost  burden  to  industry  would 
fall  on  the  small  businesses  that  are 
among  the  potential  respondents.  Since 
the  total  cost  to  the  pubUc  is  quite  small, 
and  because  the  MMS  provides  special 
training  and  assistance  to  small 
organizations,  there  would  be  no 
significant  economic  effect  on  small 
entities.  Consequently,  it  does  not 
require  a  Regulatory  Flexibility  Act  (5 
use.  601  Ft  seq.)  analysis. 

Paperwork  Reduction  Act  of  1960 

The  information  collection 
requirements  under  §§  210.10,  210200, 
210.201,  and  210.202  have  b^.  n 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  under  44  U.S.C. 
3504(h).  These  sections  require  the  use 
of  Forms  MMS-^014  and  Form  MMS- 
4030.  Both  forms  have  been  approved 
and  granted  OMB  clearance  number 
1010-0064.  Special  forms  or  reports 
which  occasionally  would  be  required 
under  provisions  of  §  210.203  involve 
less  than  10  respondents  annually  and 
consequently  do  not  require  OMB 
approval. 

National  Environmental  Policy  Act  of 
1969 

The  Department  of  Interior  has 
d:;termined  that  this  proposed 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment: 
therefore,  preparation  of  an 
environmental  impact  statement  is  not 
required. 

List  of  Subjects 

30  CFR  Part  210 

Government  contracts.  Reporting  and 
record  keeping  requirements.  Minerals 
royalties.  Continental  shelf.  Public 
landa-mineral  resources.  Ceothermal 
energy. 

30  CFR  Part  218 

Government  contracts.  Mineral 
royalties,  Continental  shelf.  Public 
lands-mineral  resources.  Coal. 
Ceothermal  energy. 

Chapter  II,  Title  30,  Subchapter  A, 
Parts  210  and  218  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  set  forth  below. 

Dated;  May  1,  1985. 
|.  Steven  Griles, 

Deputy  Assistant  Secretary  for  Lcnti  and 
Minerals  Mangement. 

1.  The  authority  for  Parts  210  and  218 
continues  to  read  in  part  as  follows: 

Authority:  *   *  *  Mineral  Leasing  Act  of 
1920,  as  amended,  (.10  U.S.C.  181  el  seq.):  the 


Mineral  Leading  Act  for  Acquired  Lands,  as 
amended  (.10  U.S  C  351-359);  the  Tribal  Land 
Mineral  Leasing  Act  of  1938  (25  U.S  C.  396a. 
et  seq);  the  Allotted  Indian  Land  Mineral 
Lcising  Act  of  1909  (25  U.S.C.  396):  the  Indian 
Mineral  Development  Act  of  1982  (25  U.S.C. 
2102),  the  Federal  Oil  and  Gas  Royalty 
Man«ement  Act  of  1982  (30  U.S.C.  1701  "/ 
seq.y   '  ' 

PART  210— (AMENDED] 

la.  30  CFR  Part  210.  Subpar.  A.  is 
amended  by  adding  Form  MMS-4014 
and  Form  MMS-4030  to  the  table  in 
S  210.10  so  that  it  reads  as  follows: 

§  210.10    Information  collttction. 


Form  No .  Nam*,  and  Mng  daM 

MMS-4025— Pjyor  •ifomiatioo  tormdu*  30 
days  aflw  issuanca  o*  a  new  laaa*  or  a 
Changs  to  an  aaaling  laaaa 

MMS-201>  naport  ol  lalaa  and  royalty  r*- 
mnanc^-dua  by  Vw  and  of  montti  foMovHnQ 
produCion  montt)  tor  royaHy  payiiwila  and 
lor  remats  no  Mar  ttian  anrnxariary  data  a( 
ttwiaasa    

MMS-4030— SoM  mnsrali  payor  intonruibon 
lornHlua  30  day*  aftn  aauanca  ol  a  na«r 
or  cl«anga  to  an  anatng  accou.it 
I  by  an  aailiar  torm 

MMS-4014— Raport  p«  aalaa  and  royalty  ra- 
millanca-iolid  noierahMtua  by  and  ol  month 
IB»>ii^ng  aala*  or  production  month  (iirless 
laaaa  le<^n(  ipeoiy  ottwnnf«)  and  Kx  renl- 
ala  no  laMr  than  ttia  data  spacjllod  in  tha 


OMB  No 


1010-OOM 


101O-OO2? 


I0IO.OC64 


IOtO-0064 


2.  30  CFR  Part  210  is  amended  by 
adding  Subpart  E.  consisting  of 
§  §  210.200.  210.201,  210  202.  and  210.203 
to  read  as  follows: 

Subpart  E— Solid  Minerals,  General 

210.200  Required  recordkeeping. 

210.201  Solid  minerals  payor  information 
form. 

210.202  Report  of  sabs  and  royalty 
remittance — solid  minerals. 

210.203  Specir>l  forms  and  reports. 


Subpa>i  E — Solid  Minerals,  General 

§  210.200    Required  recordkeeping. 

Information  required  by  the  Minerals 
Management  Service  (MMS)  shall  be 
filed  using  the  forms  prescribed  in  this 
subpart,  copies  of  which  are  available 
from  MMS  at  the  following  address: 
Minerals  Management  Service,  P.O.  Box 
25165,  Mail  Stop  653.  Denver,  CO  80225. 
Instructions  on  the  completion  of  these 
forms  are  provided  in  the  Payor 
Handbook — Solid  Minerals,  available 
from  MMS.  Records  and  supporting  data 
.submitted  may  be  maintained  in 
hardcopy,  microfilm,  microfiche,  or  other 
recorded  media  that  is  readily  available 
and  readable. 
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$210,201     Solid  minerals  payor 
intormatlon  form. 

A  Solid  Minerals  Paydr  Inforni.ilion 
Form  (Form  MMS-4():}(1|  must  hr 
suhmilted  to  MMS  for  each  Federal  and 
Indian  solid  minerals  lease  on  which 
royalties,  including  minimum  or  advance 
royalties,  are  paid.  The  Form  MMS-4030 
shall  identify  the  payor  of  rent, 
minimum  royalty,  advance  royalty  and 
production  royalty,  and  identify  revenue 
sources  and  selling  arrangements  for  all 
lease  products.  The  completed  form 
must  be  filed  by  each  royalty  payor  no 
later  than  30  days  iifter  conversion  to 
the  Auditing  and  Financial  System 
(AFS).  In  addition,  the  form  must  be 
filed  no  later  than  30  days  after  the 
occurrence  of  any  of  the  following: 

(a)  Assignment  of  all  or  any  part  of 
the  lease. 

(b)  Adoption  of  a  new  mining  method. 

(c)  Production  of  a  new  product. 

(d)  A  change  in  a  selling  arrangement. 
|e)  Execution  of  an  operating 

agreement. 

(f)  Execution  of  a  joint  venture  or 
cooperative  agreement. 

§  210.202    Report  of  sales  and  royalty 
remittance— solid  minerals. 

A  completed  Report  of  Sales  and 
Royalty  Remittance — Solid  Minerals 
(Form  MMS-4014)  must  accompany  all 
payments  of  rents  (other  than  first  year) 
and  royalties  for  Federal  and  Indian 
solid  minerals  leases.  The  Form  MMS- 
4014  shall  identify  the  payor  and  the 
lease  subaccounts,  contain  production, 
sales,  and  royalty  data,  and  identify  the 
time  period  applicable  to  the  data. 
Completed  forms  are  due  at  the  end  of 
the  month  following  the  production  or 
sales  period  as  applicable.  Unless  the 
lease  terms  specify  otherwise,  all 
reports  and  payments  are  due  monthly. 
The  Form  MMS-4014  for  rental 
payments  are  due  no  later  than  the 
rental  payment  dale  specified  in  the 
lease  terms. 

§  210.203    Special  forms  and  reports. 

The  MMS  may  require  submission  of 
additional  information  on  special  forms 
or  reports.  When  special  forms  or 
reports  other  than  those  referred  to  in 
this  subpart  are  necessary,  instructions 
for  the  filing  of  such  forms  or  reports 
will  be  given  by  MMS.  Requests  for  the 
submission  of  such  forms  will  be  made 
in  conformity  with  the  requirements  of 
the  Paperwork  Reduction  Act  of  1980 
and  other  applicable  laws. 


PART  218— [AMENDED) 
3.  30  CFR  Part  218  is  amended  by: 


§218.56    (Redesignated  as  §218.401 

A.  Redesignating  §  218.56  of  Subpart  H 
as  §  218.40  of  new  Subpart  A,  Cleneral 
Provisions. 

B.  Adding  paragraph  (d)  newly  to 
designated  §  218.40  to  read  as  follows: 

§  218.40    Assessments  for  Incorrect  or  late 
reports  and  failure  to  report 

(d)  For  purposes  of  sohd  minerals 
sales  and  royalty  remittance  reports 
required  for  the  AFTS.  a  report  is 
defined  as  each  line  item  on  a  Form 
MMS-4014.  The  line  item  consists  of  the 
various  information,  such  as  production 
code  or  selling  arrangement  code, 
relative  to  each  AID. 

*  •  *  «  « 

$  218.57    (Redesignated  as  $  218.56] 

C.  Redesignating  §  218.57  of  Subpart  B 
as  §  218.5G. 
|FR  Doc.  85-14726  Filed  6-19-85:  8:45  Hm| 

BILLING  COOe  4310-Mn-«I 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

I CGD  7-85-231 

Drawbridge  Operation  Regulations; 
Gulf  Intracoastal  Waterway,  FL 

Correction 

In  FR  Doc.  85-13925  beginning  on  page 
24238  in  the  issue  of  Monday.  June  10. 
1985,  make  the  following  correction: 

On  page  24239.  first  column,  fourth 
line.  "July  5, 1985"  should  have  read 
•July  25, 1985". 

BILUNG  COOe  1S0S-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

iOPP-300121;  FRL-2793-81 

Aldrin  and  Dieldrin;  Proposed 
Revocation  of  Tolerances 

Correction 

In  FR  Doc.  85-5705  beginning  on  page 
10080  in  the  issue  of  Wednesday.  March 
13. 1985.  make  the  following  corrections: 

On  page  10081,  in  the  first  column,  in 
Table  1.  in  the  entries  for  "Alfalfa"  and 
"Beets,  garden,  tops",  in  the  second 
column  the  footnotes  should  read  """. 

BILUNG  CODE  150S-01-M 


FEDERAL  COMMUNICATIONS 

COMMISSION 

47  CFR  Part  2 

I  Gen.  Docitet  No.  85-172;  RM-3975;  RM- 
4829;  FCC  85-2891 

Further  Sharing  of  the  UHF  Television 
Band  by  Private  Land  Mobile  Radio 
Services 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rule  making. 

SUMIMARY:  The  Federal  Communications 
Commission  has  proposed  revision  of  its 
Rules  to  provide  additional  sharing  of 
UHF  television  channels  by  land  mobile 
radio  stations.  The  sharing  is  necessary 
to  help  accommodate  future  growth  in 
private  land  mobile  radio  services  in 
major  urban  areas.  The  action  proposes ' 
that  certain  TV  channels  in  each  of  eight 
major  urban  areas  be  made  available  for 
use  by  private  radio  users. 
DATES:  Comments  are  due  April  11, 
1986.  Reply  comments  are  due  May  16, 
1986. 

ADDRESS:  Federal  Communications 
Commission,  2025  "M"  Street.  NW.. 
Washington,  DC.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Sam  Tropea/Mr.  Rodney  Small, 
Office  of  Science  and  Technology.  2025 
"M"  Street.  NW.,  Washington.  D.C. 
20554,  (202)  653-8167/8169. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  2 

Frequency  allocations,  Radio. 

Notice  of  Proposed  Rulemaking 

In  the  Matter  of  Further  sharing  of  the  UHF 
Television  Band  by  Private  Land  Mobile 
Radio  services.  General  Docket  .No.  85-172; 
RM-3975,  RM-4829. 
Adopted:  May  31, 1985.  ^ 

Released:  June  10. 1985.  ' 

By  the  Commission:  Commissioners  Quello 
and  Rivera  Issuing  separate  statements 

Introduction 

1.  In  recognition  of  the  Commission's 
responsibility  to  promote  the  most 
efficient  use  possible  of  the  lipiited 
spectrum  resource,  and  in  order  to 
accommodate  some  of  the  identified 
communications  needs  of  the  private 
land  mobile  radio  services  through  the 
1990's  we  are  commencing  a  propeeding 
with  this  Notice  of  Proposed 
Rulemaking  to  provide  for  further 
sharing  between  the  private  land  mobile 
services  and  the  UHF  television 
broadcast  service.  This  proposal  would 
make  additional  spectrum  available  to 
land  mobile  services  where  most 


; 
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required,  with  minimal  impact  on  TV 
broadcast  service. 

Background 

2.  The  private  land  mobile  radio 
services  represent  the  largest  group  of 
licensed  radio  users  regulated  by  the 
Commission.  These  services  provide  for 
the  communications  needs  of  a  broad 
community  of  users,  from  police 
departments  to  small  businesses.  The 
expanding  use  of  mobile 
communications  since  the  1960's  has  led 
to  increased  demands  for,  and 
congestion  in,  the  private  land  mobile 
frequency  bands,  particularly  in  the 
nation's  largest  metropolitan  centers. 

3.  On  January  13. 1982.  the 
Commission  adoptea  a  Notice  of  Inquiry 
in  PR  Docket  No.  82-10  to  examine  the 
future  trends  and  requirements  of  the 
Private  I^nd  Mobile  Radio  Services 
(PLMRb.)  and  the  hind  mobile  u.ser 
communi»y  A  staff  report  entitled 
Future  Private  Land  Mobile 
Teiecomniunications  Requirements 
(hereinafter  the  Future  Requirements 
Report]  was  included  in  that  docket  in 
August  1983  and  concluded  that  private 
land  mobile  radio  services  will 
experience  substantial  growth  through 
the  remainder  of  the  century,  resulting  in 
a  need  for  significant  additional 
communications  capacity.'  Additionally, 
in  October  1983,  the  Commission's 
Office  of  Science  and  Technology 
released  a  report  entitled  Analyiis  of 
Technical  Possibilities  for  Further 
Sharing  of  the  UHF  Television  Bund  by 
the  Land  Mobile  Services  in  the  Top 
Ten  Land  Mobile  Markets  (hereinafter 
Further  Sharing  Repor').^  This  report 
showed  that  sharing  opportunities  vary 
from  market  to  market,  depending  on  the 
selection  and  size  of  the  land  mobile 
operating  area  in  each  market,  the 
existing  TV  broadcast  statio.^s,  and  the 
protection  criteria  for  sharing  land 
mobile  with  broadcast  services. 

4.  The  Fu'i.re  Requirements  Report 
suggested  a  combination  of  more 
efficient  technologies  and  additional 
spectrum  allocations  as  the  best  means 
available  for  providing  the  relief  needed 


'  "Future  Private  LanJ  Mobile 
Telecotrmuiiicdlions  Requiromenf*";  Finitl  Ri-port. 
Pianninji  Sfaff.  Private  Radio  Buresu.  }rC.C. 
Washington.  D  C.  Au«ru<»t  19?.  t  Thi»  study 
examined  ihe  future  soectrjin  needs  of  the 
folic  win;;  m^ior  urban  areas:  Atlanta.  B.'iltimore/ 
Wa.shiiijjlon.  Bostun.  Chicago  ClevelanJ,  !J«!lroit. 
Oallis.  Denver.  Houston  Kansas  Cilv  L.<>s  Angelas/ 
San  Difgo.  Miami  Mipneapolm/Si.  Paul.  New 
Orleans.  New  York.  Philadelphia.  Phoenix. 
Pittsburgh.  St.  Louis.  San  Francisco.  Seattle,  and 
T.impa/Sl.  Petersbuig. 

'"Analysis  of  Technical  Possibilities  for  Further 
Sharing  of  the  UHF  Television  Band  by  Ihe  Land 
Mobile  Servires  in  t.he  Top  Ten  Land  Mobile  areas." 
FIX/OST  Ra3-3.  October  1903. 


in  these  services.  The  report  concluded 
that  considering  some  implementation  of 
new  narrowband  technologies,  and 
assuHiing  an  additional  spectrum  release 
from  the  land  mobile  reserve  in  the  900 
MHz  band,'  the  private  land  mobile 
radio  services  would  suffer  serious 
shortfalls  of  communications  capacity 
by  the  year  1990  in  a  number  of  major 
urban  areas.  For  example,  assuming  that 
17  megahertz  of  the  reserve  spectrum 
was  released  for  private  land  mobile  use 
and  that  narrowband  technologies  were 
developed  on  interstitial  channels  in  the 
existing  150-170  MHz  band,  the  repoit 
projected  shortfalls  from  3  to  109 
megahertz  in  the  top  markets  by  the 
year  1990.*  A  petition  filed  by  the  Land 
Mobile  Communications  Council 
(LMCC)  provided  information  that 
agreed  with  the  Future  Requin^/nenls 
Report  findings  conceminji  projected 
spectrum  shortfalls.*  Another  petition 
filed  by  IA1CC  proposed  further  sharing 
of  UHF  TV  channels  14-69  as  a  solution 
to  the  projected  shortfall.*  Likewise,  a 
petition  filed  earlier  by  the  Los  Angeles 
County  Sheriffs  Department  proposed 
that  further  sharing  of  TV  Channels  14- 
20  be  allowed  in  major  metropolitan 
areas.' 

5.  The  Further  Sharing  Report 
examined  land  mobile  sharing  of  UHF 
TV  broadcast  channels  in  Boston, 
Chicago.  Dallas-Ft.  Worth,  Detroit, 
Houston.  Los  Angeles.  New  York, 
Philadelphia,  San  Francisco  and 
Washington,  D.C.  The  report  indicated 
that  with  no  changes  to  the  interservice 
sharing  criteria  currently  governing  land 
mobile  sharing  of  the  UHF  TV  band, 
possible  additional  sharing  would  not 
significantly  contribute  to  satisfying  the 


'For  simplicity  we  wiM  nfer  to  the  uprr.ii  uin 
between  8(»4>47  MHz  us  the  000  M'li  band. 

'These  figures  assumed  an  annua!  private  land 
mob:>  growth  rale  of  8.2%. 

>  Petition  for  Rule  Making  filed  by  the  Land 
Mobile  Comnmiinicatiuns  Council.  RM-4t>29. 
rereived  |ii.ie  IB,  19M. 

•Petition  for  Rulemaking  lil"d  on  0<;tot«i  Z"). 
1904.  to  t.ltnw  expaiii!-d  sharing  of  the  4704106  MIHz 
Televisi  >n  hand  by  l.an'1  Mobile  •'attnrs  in  the 
twenty-one  largest  melropuiitan  areas  Ir.  view  of 
the  petition's  relevance  to  the  issues  (.onsidered 
herein,  it  will  be  included  as  commenU  in  the 
IX>cket  file  in  this  proceeding. 

'  A  Pi-t^tiun  for  Rul^niHkmg  was  filed  on 
September  1.  1981.  request  ng  the  use  of  Chai<nel  15 
and  le  in  Los  Angeles.  C>l>torriia.  A  Soppl(=ment  To 
Petition  Fur  Rule  Makii.g  wns  filed  on  .November  4. 
19R3.  requesting  the  immediate  assignment  of  TV 
Channel  19  in  Ihe  Los  Angeles  area  as  well  as 
expanded  sharing  of  the  IjIO'  TV  band  in 
metropolitan  areas.  A  So'icf  of  Proposed  Hule 
Making  in  Docket  84-902.  4u  FR  45875.  November 
21. 1964.  addressed  the  immediate  request  for  Los  " 
Angeles  County  Tlte  remainder  of  that  petition. 
because  of  its  relevance  to  the  issue  considered 
herein,  will  t>e  included  in  the  docket  Tile  in  this 
proceeding. 


projected  Idnd  mobile  requirements.* 
However,  with  some  changes  to  these 
rules,  at  least  one  TV  channel  in  all  the 
major  cities  except  Detroit  was 
considered  available  for  land  mobile 
sharing. 

6.  While  we  are  considering  in  this 
proceeding  additional  sharing  of 
spectrum  currently  allocated  for  TV 
broadcasting  service,  the  improved 
utilization  of  existing  land  mobile 
spectrum  through  the  implementation  of 
improved  technology  is  also  being 
vigorously  pursued.  In  this  regard,  the 
Commission  recently  adopted  a  Report 
and  Order  which  permitted  narrowband 
technologies  in  the  150-170  MHz  private 
land  mobile  band.*  We  have  also 
adopted  a  Notice  of  Proposed  Rule 
Making  proposing  to  release  twelve 
megahertz  of  the  900  MHz  land  mobile 
reserve  spectrum  for  private  land  mobile 
use.  And,  with  the  increasing  demand  of 
private  Innd  services  in  mind,  the 
Corrfmission  proposed  that  more 
efficient  use  be  made  of  this  spectrum 
by  employing  narrowband 
technologies. '"The  Commission  believes 
that  new  technologies  will  play  an 
essential  part  in  satisfying  the  projected 
growth  of  private  land  mobile  services." 
Cost  and  implementation 
considerations,  however,  argue  aganisi 
relying  totally  on  new  technologies  to 
provide  capacity  through  the  end  of  the 
century  Even  assuming  the  eventual 
I'dopfion  of  the  proposal  for  new  900 
MHz  spectrum  and  the  implementation 
of  other  developing  technologies,  such 
as  digital  techniques,  narrowband 
techniqu<*s.  and  adaptive  antennas,  it 
appears  that  the  capacity  of  the 
spectrum  allocated  to  private  land 
mobile  services  will  in  some  areas  fall 


•F:--!  Rrpjri  c: id  Order.  Docket  No.  18261.  23 
Kr,r;ii  ;5:s  ity^o)  The  acti:  n  enacted  a  50  d3  to- 
chuMnel  and  0  dii  adj'iCenl  channel  protection  ratio 
for  UHF  W  stations  at  a  55  mile  grade  B  service 
contour  A  40  dB  co-i:hannel  ratio  was  adopted  foi 
some  New  York.  Cleveland  and  LVtroit  channels. 

' Rtfiort  ar.d Ord^'-  Docket  No.  84-279.  adopted  un 
March  I.  19P5.  50  FR  135.^.  April  5. 1965. 

"  Solice  of  Prcipi^ed  Rulemaking  in  Cen  Oot.kel 
«t4-1Z33  ad  ;pted  on  November  21. 1984.  SO  VK  1582. 
lunuary  11.  19ttS.  llie  .Notire  proposes  a 
narrowbanil  channelization  plan  for  >he  fiequencies 
896-902  and  i<3$-941  klh  using  12.5  kHz  char.pHs 
Also,  conuiieiils  were  requested  regiirding  the  use  n( 
.S.  6  25.  7.5.  10  and  IS  kHz  channels 

"  Dale  N.  Hxtfiold  Associates  has  developed 
projections  claiming  that  all  capacity  requirements 
could  tw  SNtisfaed  in  existing  spectrum  if  we  could 
lake  advantage  of  the  multiplicative  effects  of 
frequency  reuse,  channel  splitting  and  increased 
loading  afforded  by  new  technologies.  The 
information  is  contained  in  a  report  entitled  "The 
Role  of  New  Technologies  and  Spectrum 
Minagement  in  Meeting  the  Demand  for  Private 
Land  Mobile  Radio  Telerommunicatiuns  Capacity". 
D.  Hatfield.  O  Ax  and  A  Miller.  Dale  N.  Hatfield 
Associates.  Boulder.  CO.  November  1982. 
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short  of  the  demands  projected  through 
the  end  of  this  century.  Since  part  of 
these  demands  involve  essential  public 
ser\'ices  such  as  police  and  fire 
protection,  medical  assistance, 
transportation,  and  energy  generation 
and  distribution,  as  well  as  many  other 
services  needed  by  the  public,  it  is 
desirable  to  find  solutions  to  these 
projected  shortages. 

7.  Since  1970.  spectrum  sharing 
between  land  mobile  and  UHF 
television  has  helped  to  accommodate  a 
significant  portion  of  the  demands  of 
private  land  mobile  service  in  major 
metropolitan  areas.  Under  the  rules 
adopted  in  Docket  No.  18261,'^  specific 
televison  channels  were  reallocated  for 
land  mobile  use  within  a  limited  area 
surrounding  each  of  thirteen  major 
urban  centers. "  Such  a  geographical 
sharing  arrangement  still  appears  to 
offer  the  best  near-term  possibility  for 
addressing  land  mobile  needs  in  the 
larger  urbanized  areas.  However,  it  has 
been  over  fourteen  years  since  the 
Commission  established  standards  for 
land  mobile  services  to  share  UHF 
television  spectrum  on  a  geographical 
basis.  Since  that  time,  modifications 
have  been  made  in  the  table  of  TV 
assignments  and  a  number  of  new  UHF 
television  stations  have  been 
authorized.  Additionally,  in  1982  the 
Commission  adopted  rules  implementing 
provisions  for  Low  Power  Television 
(LPTV)  stations.  '*  Approximately  40,000 
applications,  many  for  LPTV  stations 
near  major  markets,  have  been  filed.  To 
date  over  700  LPTV  stations  have  been 
authorized.  As  noted  above,  the  Further 
Sharing  Report  shows  that,  assuming 
the  current  interference  protection 
criteria  and  land  mobile  operating 
parameters  are  unchanged,  few,  if  any. 
channels  could  be  made  available  for 
land  mobile  sharing  in  some  of  the 
larger  metropolitan  areas  without 
having  a  significant  impact  on  TV 
service.  We  believe  that  reexamination 
of  our  protection  criteria  and  other  rules 
may  lead  to  the  availability  of  spectrum 
to  private  land  mobile  services  where 
most  required,  while  minimizing  the 
impact  of  TV  broadcast  services. 

8.  Accordingly,  the  objective  of  this 
proceeding  is  to  propose  additional 
spectrum  to  provide  additional 


'■Reference  Docket  18261.  First  Report  and 
Order.  See  footnote  8  supra.  The  action  identified  10 
urban  areas:  three  areas  were  added  later  in  the 
proceeding. 

"The  designated  urban  centers  were  Boston. 
Chicago.  Cleveland.  Dallas/Fort  Worth.  Detroit. 
Houston.  Lx)8  Angeles.  Miami.  New  York/N.E.  New 
jersey.  Philadelphia.  Pittsburgh.  San  Francisco/ 
Oakland,  and  Washington.  D.C/Maryland/Virginia. 

"Report  and  Order.  Docket  No.  78-253.  47  FR 
21468.  May  IS  1982. 


communication  capacity  for  land  mobile 
services.  We  propose  to  permit  further 
land  mobile  use  of  the  UHF  TV 
spectrum  for  several  reasons.  First, 
interservice  use  of  TV  channels  14  to  20 
in  major  metropolitan  areas,  as  provided 
for  in  Docket  18261,  has  proven 
practicable.  Second,  we  have  evaluated 
possibilities  for  further  use  of  the  UHF- 
TV  band  by  land  mobile  and  consider 
our  proposal  to  be  technically  feasible. 
Third,  preliminary  review  of  other 
spectrum,  such  as  the  216-225  MHz 
band  or  bands  above  1  GHz.  indicates 
that  no  choice  offers  such  promising 
possibilities  for  land  mobile  use  as  does 
the  UHF-TV  band.  Furthermore,  we 
propose  to  allow  land  mobile  use  of 
UHF-TV  channels  on  a  shared  basis 
because  the  impact  oh  broadcast  users 
would  be  less  than  if  we  reallocated  the 
specirum  for  land  mobile  use  only, 
which  would  require  repacking  of 
existing  broadcast  stations.  Repacking 
would  involve  the  relocation  of  existing 
UHF-TV  stations  into  the  remaining 
portion  of  the  UHF-TV  spectrum— an 
action  that  would  be  costly  and  would 
cause  major  disruption  of  existing  TV 
service. 

Geographical  Areas  Needing  Additional 
Capacity 

9.  The  Future  Requirements  Report 
projected  that  there  would  be  private 
land  mobile  spectrum  shortfalls  in 
twenty-one  urban  areas  by  the  year 
1990.  A  part  of  these  shortages  will  be 
satisfied  through  recent  Commission 
actions.  As  noted  above,  the  Report  and 
Order  in  Gen.  Docket  84-279 
implemented  a  5  kHz  channeling  plan  in 
the  150  MHz  band.  The  number  of 
channels  that  will  ultimately  be  used  is 
still  uncertain,  since  this  will  be 
determined  by  the  extent  of  the  ability 
to  use  interstitial  narrowband  channels 
in  loaded  areas  and  by  the  extent  of 
conversion  of  existing  authorizations  to 
narrowband.  An  analysis  undertaken  by 
Sacks/Freeman  Associated"  indicates 
that  only  about  50  interstitial  channels 
will  be  usable  in  the  New  York  market, 
with  the  number  increasing  in  less 
congested  markets  where  there  are  less 
restrictions  due  to  the  need  to  protect 
existing  authorizations.  Also,  the 
Commission  has  recently  taken  other 
steps  to  increase  spectrum  available  for 
private  land  mobile  services.  The  Notice 
in  Gen.  Docket  84-1233  proposes  that 
the  896-902  MHz  and  935-941  MHz 
bands  be  allocated  to  private  land 


"  "Final  Report  of  Evaluation  of  the  Use  of  New 
Narrowband  Technologies  in  the  Existing  Private 
Land  Mobile  Radio  Frequency  Allocations."  Stanley 
I.  Cohn  and  Ernest  R.  Freeman.  Sachs/Freeman   . 
Associates.  Inc.,  Bowie.  Maryland.  August.  1984. 


mobile,  with  a  12.5  kHz  channeling  plan 
the  preferred  alternative.  Adoption  of 
such  a  plan  would  mean  an  additional 
480  channel  pairs  for  private  land 
mobile  use.  Thus,  recent  actions  taken 
by  the  Commission  could  mean  that 
over  530  additional  channels  may 
become  available  in  major  areas  before 
1990. 

10.  While  additional  channels  will  be 
established,  we  note  that  the  increasing 
use  of  digital,  trunking  and  cellular 
technologies  will  reduce  private 
spectrum  requirements  to  some  extent  in 
the  same  time  period.  Nonetheless, 
based  upon  information  developed  in 
the  Future  Requirements  Report. 
substantial  shortages  may  remain  in  at 
least  nine  urban  areas.  These  areas  are 
Los  Angeles/San  Diego.  New  York. 
Baltimore/ Washington.  Philadelphia. 
Cleveland/Detroit,  Chicago.  San 
Francisco,  Dallas,  and  Houston. 

11.  In  eight  of  these  urban  areas,  we 
have  identified  several  UHF  television 
channels  in  each  area  which  can  be 
made  available  to  private  land  mobile 
radio  with  minimal  impact  on  existing 
full  service  television.  This  can  be 
achieved  by  modifying  existing  LM/TV 
interservice  sharing  rules  and  deleting 
some  vacant  UHF  television  allotments. 
Making  these  channels  available  would 
aid  the  private  land  mobile  services  in 
the  areas  of  greatest  need.  However, 
this  action  may  not  totally  satisfy 
communication  needs  in  the  New  York 
and  Los  Angeles/San  Diego  areas.  To 
attempt  to  make  additional  channels 
available  in  these  two  areas  would  be 
desirable  from  the  point  of  view  of  the 
land  mobile  services,  but  would 
adversely  affect  existing  full  service  TV 
stations,  not  to  mention  have  a  further 
impact  on  LPTV  and  translator  services. 
We  do  not  foresee  any  significant  UHF 
sharing  opportunities  in  the  New  York 
and  Los  Angeles  areas  beyond  that 
provided  in  this  rulemaking.  Therefore, 
in  these  two  cities,  additional 
communications  requirements  may  need 
to  be  met  by  other  means  such  as 
employing  new  technology  or  accepting 
heavier  loading  on  the  available 
channels.  Regarding  one  of  the  nine 
areas  with  projected  shortages — 
Cleveland/Detroit— international 
coordination  is  a  concern.  Due  to  the 
differences  in  U.S.  and  Canadian 
allocations,  shortages  of  broadcasting  as 
well  as  private  land  mobile  spectrum 
exist  in  this  area,  requiring  other   . 
spectrum  resources  to  be  used  to 
provide  relief.  In  this  regard,  it  should  be 
noted  that  some  spectrum  relief  for  land 
mobile  services  in  the  Cleveland /Detroit 
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area  was  recently  proposed  in  the  421- 
430  MHz  band. '* 

Technical  Considerations  for  Sharing 

12.  The  amount  of  sharing  between 
the  television  and  land  mobile  services 
possible  in  a  given  geographical  area 
depends  on  the  values  assumed  for 
various  technical  parameters,  the  degree 
of  protection  intended  for  TV  service. 
the  permissible  locations  of  land  mobile 
base  stations,  and  the  permitted 
operating  range  of  mobile  stations.  The 
sharing  arrangement  adopted  in  Docket 
18261  provided  protection  for  co-channel 
and  adjacent  channel  full  service  TV 
stations  and  pending  full  service  TV 
applications. "  Co-channel  protection 
was  based  on  a  50  dB  de.sired-to- 
undesired  (D/l!)  field  strength  ratio  at  a 
hypothetical  55-mile  Grade  B  contour, 
except  in  New  York.  Cleveland  and 
Detroit,  where  a  40  dB  ratio  was  used 
for  some  stations."  '•Adjacent  channel 
TV  protection  was  based  on  a  0  db  D/U 
ratio." Land  mobile  fixed  stations  were 
not  permitted  within  one  mile  of  a  TV 
station  operating  on  a  channel  2.  3.  4.  5. 
7.  or  8  channels  removed  from  the  land 
mobile  channel."  "The  sharing  criteria 
used  in  Docket  18261  were  based  on 
limited  measurement  data  and 
estimated  values  of  pertinent 


'*.\ctice  of  Proposed  Rulemaking  in  Cen,  Docket 
SS-113.  adopted  on  April  15.  1985. 

"l.and  mobile  itationi  operating  within  llie  six 
megahertz  occupied  by  a  TV  channel  were 
coruidered  to  be  co-channel  A  land  mobile  station 
operating  within  the  8  megahertz  band  directly 
above  or  t>elow  a  TV  channel  was  conaidered  to  be 
adjacent  channel. 

'•.^  50  dB  protection  ratio  meant  that  the 
amplitude  of  the  desired  signal  is  more  than  300 
times  greater  than  the  amplirjde  of  the  undesired 
signal  at  the  grade  B  service  contour  A  40  dB 
protection  ratio  means  the  desired  signal  is  100 
times  greater  From  this,  it  follows  that  the 
undesired  signal  can  be  3  times  as  great  with  a  40 
dB  protection  ratio  than  with  a  50  dfi  protection 
ratio.  The  j5-mile  grade  B  service  contour  was 
l>ased  on  a  hypothetical  TV  station  with  an 
effective  radiated  power  of  one  megawatt  and  a 
transmitting  a.ntenna  height  abi>ve  average  terrain 

of  2noo  feet. 

* 

"The  selection  of  a  40  dB  as  a  criterion  for  land 
mobile  use  of  Channel  15  in  New  York  and 
ClevpUrd  and  Channel  16  in  Detroit  was  bas«-d  on 
particular  circumstances  For  channels  IS  in  both 
New  York  and  Cleveland,  terrain  features  ir.  the 
direction  of  the  co-channel  prulecled  TV  stations 
provided  additional  protect'on  to  TV  co-channel 
viewers  from  land  mob-le  operation.  For  Detroit,  the 
predicted  grade  B  of  the  cc-rl-.anne!  facility  to  be 
protected  extended  only  to  44  miles—  II  miiet  less 
than  the  .S5  mile  f  nteiun  established  in  Di>f  ket 

ie::ei 

"•  A  0  dB  D/U  ratio  means  that  the  undesired 
signa!  can  be  as  great  as.  but  no  stonger  than  the 
desired  signal  at  the  grade  B  service  contour 

■■'  The  term  'Tixed"  refer*  to  a  t>ase.  control  or 
mobile  relay  station. 

"Theje  proh'bi  lions  are  referred  to  as  the  '  IM  » 
IF  Taboos'  in  L'HF  Television  allocations  Thew 
"Taboos"  are  set  forth  in  i  73.610 of  the 
Commission's  Rules 


parameters.  Because  of  the  uncertainties 
concerning  many  of  these  parameters, 
the  criteria  used  were  deliberately 
conservative.  Based  on  the  following 
considerations,  we  are  proposing  in  the 
instant  proceeding  to  modify  some  of 
these  criteria. 

Receiver  Susceptibility 

13.  For  purposes  of  this  proceeding, 
receiver  susceptibility  will  be  defined  by 
the  TV-to-LM  signal  ratio  at  the  TV 
receiver  antenna  terminals  which  will 
produce  a  given  degree  of  degradation 
to  the  TV  reception,  which  is  usually 
expressed  as  either  perceptible  or 
objectionable  interference.  The 
measured  ratio  varies  from  TV  receiver 
model  to  model,  and  for  a  given  receiver 
depends  on  the  frequency  of  the 
interfering  signal  with  respect  to  the  TV 
visual  carrier.  It  may  be  also  influenced 
by  the  desired  signal  levels,  picture 
content  and  viewing  conditions,  such  as 
ambient  lighting  and  distance  of  the 
viewer  from  the  screen. 

14.  In  support  of  the  Commission 
proceeding  in  Docket  18261,  the  FCC 
Laboratory  conducted  a  number  of  tests 
to  determine  typical  co-channel  and 
adjacent  channel  receiver  susceptibility 
ratios.**  Ten  different  models  of  TV  sets 
were  tested  at  VHF  and  the  ratios  were 
determined  based  on  the  same  degree  of 
objectionable  interference  for  the  co- 
channel  and  adjacent  channel  cases.*^ 
The  co-channel  susceptibility  ratio 
ranged  from  42  dB  to  48  dB  with  a 
median  value  of  43  dB.  The  adjacent 
channel  susceptibility  ratio  ranged  from 
20  dB  to  -  40  dB.  depending  on  the 
frequency  separation  between  the 
undesired  LM  signal  and  the  TV  channel 
edges,  on  the  power  of  the  TV  desired 
signal  and  on  whether  the  upper  or 
lower  adjacent  channel  was  being 
considered.  For  example,  the  ratio  was 
as  much  as  40  dB  lower  when  the 
undesired  signal  was  at  the  far  edge  of 
the  adjacent  TV  channel:  and  it  was  as 
much  as  20  dB  lower  when  the  power  of 
the  desired  signal  was  a  lower  value 
equal  to  grade  B  service  then  when  the 
power  of  the  desired  signal  was  equal  to 
city  grade  service.  The  adjacent  channel 
susceptibility  ratio  was  higher  when  the 
interfering  signal  was  on  the  lower 
adjacent  channel  than  when  on  the 
upper  adjacent  channel.  Similar  tests 
were  conducted  in  1976  by  the  Canadian 
Department  of  Communications 


(DOC).**  The  DOC  tests  involved 
sampling  52  different  TV  models  at 
UHF.  The  co-channel  receiver 
susceptibility  ratios  for  50^»  and  90%  of 
the  receivers  tested  did  not  exceed  40 
dB  and  45  dB,  respectively.  The  adjacent 
channel  ratios  varied  in  a  similar 
fashion  as  in  the  FCC  tests. 

Antenna  Characteristics 

15.  The  directional  characteristics  and 
polarization  of  UHF-TV  receiving 
antennas  discriminate  against  land 
mobile  interference.  While  receiving 
antennas  in  the  TV  services  used  near 
Grade  B  contours  are  generally 
horizontally  polarized  and  receive 
efficiently  in  one  specific  direction, 
antennas  used  in  the  land  mobile 
services  are  generally  vertically 
polarized  and  radiate  in  all  directions. 
Most,  if  not  all,  outdoor  antennas  used 
to  receive  TV  signals  at  or  near  the 
grade  B  service  contour  are  highly 
directional  with  an  average  gain  on  the 
order  of  8  dB  and  a  front-to-back  ratio  of 
10  to  20  dB.**  While  an  antenna's  front- 
to-back  ratio  is  a  fairly  good  indicator  of 
the  level  of  discrimination  achievable 
against  land  mobile  interference,  the  net 
discrimination  effect  varies 
significantly,  depending  upon  the 
configuration,  installation  and  age  of  the 
entire  TV  receiving  antenna  system. 

16.  With  regard  to  the  polarization 
discrimination  between  land  mobile 
transmitting  and  TV  receiving  antennas, 
a  number  of  studies  have  indicated  that 
under  certain  conditions,  a  polarization 
discrimination  factor  of  20  to  30  dB  is 
achievable.  However,  an  average 
polarization  discrimination  factor  on  the 
order  of  10  dB  is  commonly  cited.^'  In 
general,  polarization  discrimination  is 
higher  in  open  areas  and  lower  in 
thickly  wooded  areas  and  other  areas 
where  the  reception  is  poor. 


"FCC  Report  entitled  "bterference  to  TV  by 
Other  Services  ••  Project  No.  222JM5.  Part  I.  II.  Ill 

[lyea.  isoq). 

"The  staffs  investigations  tend  to  confirm  that 
results  are  the  same  at  UHF. 


«*DOC  Report  intitled  Task  Force  on  ItHF-TV 
Taboos."  Project  6.  Assessment  of  Potential  Land 
Mobile  Interference  to/from  UHF  Television.  |1976) 

"Report  entitled  "Program  to  Improve  UHF  TV 
Reception."  Project  No.  A-24r5  Georgia  Institute  of 
Technology  [l<i80).  The  giin  of  a.n  antenna  is  a 
rating  expressing  how  much  better  one  ti.onsmilting 
or  receiving  antenna  is  with  respect  to  a  reference 
an'enna.  The  front-to-back  ratio  is  the  rat.o  of  the 
maximum  power  received  in  the  main  lotie  and  the 
power  received  m  the  back  180'  of  the  antenna 
pattern. 

"See  the  following  Reports:  FCC  report  entitled 
"Polarization  Discrimination  in  Televison 
Broadcasting".  FCC  Report  T  R.R.  4  3.  10  I19-i81:  FCC 
Technical  Memcrandam  entitled  "Options  for  Relief 
of  Interference  to  TV  Channel  8  from  Educational 
FM  Broadcast  Stations."  OST  TM  82-3  |19«2j;  BBC 
Report  entitled  "Aerial  Discrimination  agaL^-st 
Orthogonally-Polarized  Transmissions  at  UHF." 
11964):  CCIR  Volume  V  (1962).  Report  239-5  Section 
4  5.  Report  567-2  Section  4.  and  Report  722-1;  and 
NBS  Report  No.  6009.  entitled  "Performance  of  VHF 
Receiving  Antennas  Propagation  ". 
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Propagation 

17.  The  relative  field  strength  of  TV 
and  LKt  signals  at  an  antenna  is 
influenced  by  atmospheric  conditions, 
terrain  and  obstacles  along  the 
propagation  path,  and  by  reflection  from 
objects  such  as  buildings  and  trees.  In 
Docket  18261,  the  R-6602  propagation 
curves  "  were  used  to  predict  service 
areas  of  TV  broadcast  and  land  mobile 
operations  and  to  determine  minimum 
separation  distances  needed  between 
land  mobile  and  television  stations.  In 
making  the-se  calculations,  no 
allowances  were  made  for  the 
variability  in  field  strength  from  location 
to  location — known  as  location 
variabihty — or  for  special  situations 
such  as  attenuation  from  major 
obstacles  or  enhanced  propagation  due 
to  superefraction  and  ducting.  At  UHF, 
locatio.T  variability  varies  from  area  to 
area,  and  usually  ranges  between  10  and 
18  dn."  An  average  value  of  12  dB  is 
commonly  used." 

Sharing  Criteria 

18.  In  this  proceeding,  vvc  propose  to 
make  several  modifications  to  the 
sharing  criteria  used  in  Docket  18261. 
These  modifications  include  changes  in 
the  co-channel  D/U  ratio,  the 
computation  of  the  TV  protected  service 
contour,  and  the  land  mobile  operating 
parameters. 

19.  We  propose  to  reduce  the  field 
strength  D/U  ratio  for  co-channel 
operation  from  50  to  40  dB."  It  was 
recognized  during  the  Docket  18261 
p.'oceedings  that  the  50  dB  ratio  was 
conservative.  Based  on  the  information 
discussed  above,  we  believe  the  40  dB 
ratio  is  more  appropriate  and  would 
result  in  minimal  impact  on  co-channel 
TV  service.  For  example,  if  we  assume  a 
median  receiver  susceptibility  ratio  of  40 
dB,"  an  average  TV  receiving  antenna 


••  FCC  report  entitled  "Uevelopmen!  of  VHF  A 
UMF  Prnpagalion  Curves  for  TV  and  KM 
Broadcasting."  FCC  Report  No.  R-e602  1196C1. 

"  CCIR  Volume  V  (1982),  Report  239-5  Section  4.3 
&  Report  567-2  Section  6. 

••  FCC  Report  T  R.R.  2.4 J8  "UHF  Propagation 
Within  Line  of  Sight"  |1951|. 

"  On  April  26. 1985.  the  Association  of  MaKJ.-num 
Service  Telecaslers  and  the  NationnI  Asaociation  of 
Broadcasters  requested,  by  letter  to  the  Chairman, 
that  the  Commission  establish  a  joint  industry- 
government  advisory  comBiitlee  to  investigate  and 
advise  the  Commission  as  to  the  protection  criteria 
necessary  to  prevent  interference  to  UHF  television 
stations  from  land  mobile  stations  operating  in  the 
UHF  spcc'rum.  We  believe  that  advice  from  such  a 
committee  would  be  useful  in  developing  final  niles. 
Formation  of  an  advisory  committee  and  its  terms  of 
reference  will  be  the  subject  of  an  Order  to  l>e 
released  in  the  near  future. 

"  Based  on  the  DOC  study,  a  40  dB  co-channel 
receiver  susceptibility  ratio  applies  to  50%  of  the  TV 
sets. 


discrimination  of  10  dB  (due  to  the 
antenna  pattern  and  cross-polarization), 
and  a  location  variability  of  12  dB  for 
both  the  TV  and  LM  signals,  a  50  dB  D/ 
U  ratio  would  provide  protection  for  95 
percent  of  the  potential  TV  viewers  at 
the  Grade  B  contour.  For  the  same 
assumptions,  a  40  dB  ratio  would 
providfl  protection  for  88  percent  of  the 
pot«iiti;il  vieivers."  However,  we  are 
aware  that  significant  uncertainties  still 
exist  concerning  many  of  the  factors 
that  go  into  determining  the  appropriate 
ratio,  including  the  receiver 
susceptibility  as  affected  by  noise  and 
other  interference,  antenna 
characteristics  (cross  polarization 
discrimination  and  front-to-back  ratio) 
as  affected  by  installation  and  local 
environment  and  propagation 
variabilities.  We,  therefore,  solicit 
comments  concerning  the  appropriate 
value  of  the  field  strength  ratio  as  well 
as  on  these  factors.  We  also  request 
comments  on  the  acceptable  degree  on 
TV  reception  degradation  for 
appropriate  percentages  of  time  and 
location  and  on  the  relationship 
between  this  and  the  above  factors. 

20.  Also,  while  we  are  not  proposing 
any  changes  with  regard  to  the  adjacent 
channel  protection  ratio  at  this  time,  we 
solicit  comments  on  the  appropriateness 
of  maintaining  the  Docket  18261 
criterion  of  0  dB  D/U  ratio  for  adjacent 
channel  operation,  on  whether  land 
mobile  should  be  allowed  to  operate  in 
the  same  area  on  portions  of  the 
adjacent  channel,  and  on  whether 
mobile  units  should  be  allowed  to 
operate  inside  the  predicted  Grade  B 
contour  on  an  adjacent  TV  channel  "  In 
addition,  we  solicit  comments  on 
whether  the  one  mile  separation 
requirement  for  certain  channel 
separations  (2,  3,  4,  5.  6.  7,  and  8)  should 
be  imposed  and  on  whether  protection 
criteria  should  be  introduced  for  TV 
stations  14  and  15  channels  below 
proposed  land  mobile  operations." 

21.  In  determining  the  necessary 
separation  distances  between  LM 
operations  and  existing  TV  stations,  we 
propose  to  base  the  protected  Grade  B 
contours  on  the  licensed  power  and 
antenna  height  above  average  terrain  of 


"The  term  "potential  TV  viewers  '  refers  to  the 
percentage  of  locations  at  the  grade  B  contour 
where  viewers  receive  a  signal  level  of  64  dBu  or 
greater  for  at  least  50%  of  tiie  time.  This  is  defined 
in  the  broadcast  rules  as  50%  of  the  locations. 

•♦  Testing  has  been  performed  to  determine  the 
feasibility  of  utilizing  UHF-TV  Channel  19,  or  a 
portion  of  that  channel,  to  provide  near  term  relief 
for  public  safety  operations  in  I-os  Angeles  area. 
See  Notice  of  Proposed  Rulemaking  in  Docket  84- 
902.  49  FR  45875,  November  21. 1984. 

"  Channels  14  and  15  are  referred  to  as  the  sound 
image  and  picture  image  taboos.  These  taboos  are 
set  forth  in  (  73.610  of  the  Commission's  Rules. 


the  TV  stations  rather  than  use  the  55- 
mile  hypothetical  contour  used  in 
Docket  18261.  The  service  contours  are 
determined  in  accordance  with  §  73.684 
of  the  FCC  rules.  We  are  aware, 
however,  that  adoption  of  these 
proposals  might  have  an  impact  on 
future  modification  of  existing  licen.sed 
TV  facilities.  An  affected  TV  station 
could  increase  its  power  and/or  antenna 
height  at  a  later  date,  but  the  resulting 
service  area  might  be  less  than  expected 
in  the  direction  of  land  mobile 
operations  provided  for  in  this 
proceeding." 

22.  For  the  land  mobile  base  station 
operating  parameters,  we  assumed  a 
reference  base  station  effective  radiated 
power  of  one  kilowatt  and  a  reference 
antenna  height  of  500  feet  HAAT  (height 
above  average  terrain  elevation  from  2 
to  10  miles  in  the  pertinent  direction). 
For  mobile  units,  an  effective  radiated 
power  of  100  watts  and  an  antenna 
height  of  100  feet  above  average  terrain 
were  assumed.  These  reference  values 
were  used  to  identify  approximate  areas 
of  operation  in  each  city.  In  addition,  we 
are  proposing  to  restrict  the  location  of 
base  stations  to  within  30  miles  and 
mobile  operation  to  within  50  miles  of 
the  center  of  a  city."  In  addition,  base 
station  locations  must  be  chosen  to 
provide  protection  to  television 
facilities,  as  directed  in  the  previous 
paragraphs.  The  actual  areas  of 
operation  will  also  depend  on  specified 
power  and  antenna  height  limitations, 
which  will  be  the  subject  of  a 
subsequent  rulemaking  proceeding. 
However,  we  now  solicit  comments  on 
whether  these  assumptions  concerning 
operating  parameters  and  these 
restrictions  on  operations  are 
appropriate  for  typical  land  mobile 
operations."  We  assume  that,  in 
general,  the  separation  distances 
required  to  protect  existing  TV  stations 
from  land  mobile  interference  will  result 
in  adequate  protection  of  land  mobile 
service  from  TV  interference.  We  realize 
that  channelization  plans  for  specific 
areas  will  have  to  avoid  frequencies 
near  the  visual,  aural  and  color  carriers 


»•  In  Docket  18261,  no  provisions  were  made  to 
protect  existing  full  service  facilities  from  IM 
interference  beyond  the  55  miles  grade  B  contour. 

^  Docket  18261  assumed  the  use  of  200  watt  and 
100  feet  as  reference  values.  In  this  proceeding, 
since  the  mobile  operating  area  is  reduced  from  30 
miles  to  20  miles  around  the  base  station,  we  have 
selected  a  100  watt  limit. 

"  In  urban  areas  such  as  Los  Angeles  and  San 
Francisco,  this  30  mile  restriction  may  preclude 
utilization  of  some  commonly  used  private  land 
mobile  antenna  sites.  We  request  comments  on 
whether  a  larger  radius  should  be  used  in  these 
cases,  and  if  so,  what  the  radius  should  be  and  what 
impact  on  TV  service  would  result  from  its  use. 
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of  nearby  co-channel  TV  stations.  Since 
in  some  situations  the  possibility  may 
exist  for  interference  to  land  mobile 
from  TV  intermoduiation  products.  local 
oscillator  radiation  or  adjacent  channel 
spillover,  we  solicit  comments  on 
whether  these  land  mobile  protection 
criteria  are  appropriat.!.** 

Channels  Available  for  Land  Mobile 

23.  In  considering  further  use  of  the 
UHF-TV  spectrum  for  land  mobile 
services,  the  Commission  analyzed  two 
alternative  approaches  to  selecting 
UHF-TV  channels  thaf  could  be  made 
available  for  land  mobile.  The 
alternahvp^  mnsiderer!  were  a  channel 
repjckir-;  ipproach  and  a  channel 
sharing;  approach.  Each  has  benefits  and 
liabilities  associated  wi'h 
manufacturability  of  land  mobile 
equipment  and  impact  on  TV 
broadcastinj?  For  reasons  discussed  in 
the  following  paragraphs,  we  have 
settled  on  the  channel  sharing  approach. 

24.  In  determining  which  TV  channels 
were  feasible  to  be  made  available  for 
land  mobile  use.  we  considered  the 
manufacturability  of  reasonably  priced 
land  mobile  equipmeni  and  the  impact 
of  land  mobile  use  on  TV  broadca^ing 
service.  Two  factors  of  importance  in 
the  manufacturability  of  land  mobile 
equipment  are  the  frequency  range  over 
which  the  equipment  must  tune  and  the 
frequency  separation  between  base  and 
mobile  units.  There  are  practical  limits 
for  each  of  these  factors  which  enable 
the  building  of  reasonably  priced 
equipment  Based  on  characteristics  of 
existing  land  mobile  equipment  and 
discussions  with  manufacturers,  we 
concluded  70  to  100  MHz  to  be  the 
practical  tuning  rar.ge  limit.  The 
necessary  base/mobile  frequency 
separation  is  dependent  on  where  in  the 
spectrum  the  land  mobile  equipment 
operates.  For  example,  current  470-512 
MHz  pqulf  meni  employs  a  separation  of 
3  Ml  Iz  while  current  800  MI  Iz 
equipment  empluy«  a  separation  of  45 
MHz.  For  our  purposes,  we  considered 
separations  of  20  to  fiO  MHz  to  be 
practical.  In  order  for  land  mobile 
equipmeni  to  be  reasonably  priced, 
there  must  be  some  standardization  of 
these  two  parameters.  Requiring 
different  equipment  to  be  manufactured 
and  marketed  for  each  crea  of  interest 
would  reduce  the  likelihood  that 
manufacturers  would  be  able  to  produce 
new  equipment  economically.  In 


Dockets  18281  and  18282.  the 
Commission  identified  sufficient 
channels  within  a  relatively  narrow 
frequency  range  and  made  them 
available  to  a  large  enough  segment  of 
the  land  mobile  community  so  that 
mobile  radio  equipment  could  be 
obtained  at  reasonable  prices  (e  g.. 
Docket  18261  made  two  channels  out  of 
channels  14-20  available  for  land  mobile 
in  each  of  10  cities  or  one  channel  in  3 
cities). 

25.  In  ord2r  to  identify  spectrum  for 
land  mobile  use  in  the  areas  of  interest 
we  first  considered  "repacking"  the 
UHF-TV  band.  Re^jack'ng  would  entail 
the  reallocation  of  a  number  of  L'HF-TV 
channels  for  land  mobile  servires,  as 
was  accomplished  in  Docket  ld2o2.*« 
Existing  T\'  stations  in  the  reallocated 
spectrum  would  be  moved  to  other 
allotments,  i.e..  "repacked"  into 
remaininj;  TV  spectrum.  Any  repai;king 
scheme,  whether  to  provide  land  mobile 
with  contiguous  channels  or  a  set  of 
channels  with  a  convenient  base/mobile 
separation,  burdens  those  broadcast 
stations  on  the  channels  to  be 
reallocated  with  the  task  and  possibly 
the  expense  of  rechannelization.  Some 
schemes  could  have  significant 
cascading  effects  on  the  Table  of  TV 
Allotments,  necessitatirg 
rechannelization  by  other  broadcast 
stations  and  further  disrupting  TV 
service.  In  some  markets  finding 
alternative  TV  channf  Is  might  be 
extremely  difficult  unless  there  were 
some  relaxation  of  the  L'HF-TV  taboos 
to  remove  the  channel  separation 
requirements  imposed  on  TV  stations  *' 
This  could  entail  awaiting  the 
implementation  of  new.  more  expensive 
kinds  of  TV  receivers.  Given  our  desire 
to  minimize  impact  on  TV  services  we 
elected  not  to  use  the  channel  repacking 
approach. 

26.  Then,  in  order  to  identify  TV 
channels  which  could  be  candidates  for 
land  mobile  use  in  the  areas  of  interest, 
we  considered  those  channeia  which  are 
not  allowed  in  the  areas  and  on  which 
land  mobile  operations  would  cause  no 
disniption  to  existing  full  service  TV 
stations  or  pending  full  service 
applications,  occording  to  the  proposed 
criteria.  However,  this  set  of  channels 
would  not  provide  sufficient  spectrum  in 
some  areas;  and.  further,  they  are  so 


'v 


"OST  Report  entitled  "Analysis  of  Technical 
Possibilities  for  Further  Sharing  of  the  UHF 
Television  Band  by  the  Land  Mobile  Services  in  the 
Top  Ten  Ijnd  Mobile  Markets."  FCC/OST  R83-3 
Pa^s  10  A  11  contain  a  discussion  of  the 
pos<ibili!ips  for  interference  from  TV  to  land 
mobile 


*•  First  Report  and  Order  nnd  .•ifcond  Sntice  of 
Inquiry  in  Docket  No.  18282.  35  KR  8644.  June  4. 
1970.  In  this  proceeding  the  Commission  reallocated 
UHF-TV  channels  70-83  to  the  Land  Mobile 
Service. 

*'  The  "taboos"  sel  forth  mini.Tium  mileage 
separations  for  TV  stations  ass:gned  to  the  same 
channel,  those  assigned  lo  adjacent  channels  and 
those  assigned  lo  certain  other  channels  affected  by 
design  of  TV  equipment.  See  Footnote  22.  supra. 


widely  dispersed  throughout  the  UHF 
band  that,  for  the  reasons  discussed 
ftbove.  it  would  be  impractical  to 
manufacture  and  market  land  mobile 
equipment.  To  obtain  sufficient  numbers 
of  channels  to  meet  the  req>iirements  of 
land  mobile,  we  also  considered  using 
vacant  TV  channels  that  are  allotted  in 
the  arens  but  do  rot  currently  have 
licensed  assignments  or  pending 
applictifions.**  Including  use  of  this  set 
of  channels,  we  were  able  to  develop  a 
practical  channel  sharing  plan.  This 
approach,  which  makes  use  of 
unaffected  channels  or  vacant 
allotments,  will  not  di.iplace  any  full 
service  TV  stations.  Hov^ever.  some 
vacant  allotments  would  be  lost  if  no 
substitutions  for  them  could  be  made 
and  some  translators  and  low  power 
operations  would  be  affected,  as 
discussed  later  herein. 

27.  Our  proposal  accounts  for  the  need 
to  provide  a  practical  land  mobile 
equipment  tuning  range  by  dividing  the 
UHF-TV  spectrum  into  several  bands, 
each  of  a  reasonable  frequency  range. 
Analysis  of  the  candidate  channels 
indicated  that  an  84  MHz  wide  range 
would  make  good  use  of  the  channels 
while  falling  within  the  70-100  MHz 
range  limit  considered  practical.  We 
designated  three  operating  ranges  or 
bands  as  follows: 

Band  I:  Channels  23  to  36  (84  MHz) 
Band  II:  Channels  35  to  48  (84  MHz) 
Band  III:  Channels  56  to  69  (84  MHz) 
We  referred  to  the  existing  470-512  MHz 
band,  channels  14-20.  as  Band  0. 
Channel  pairs  within  these  bands  were 
analyzed  for  base/mobile  separations 
between  20  to  60  MHz  to  determine 
what  common  separation  would  make 
best  use  of  the  candidate  TV  channels. 
The  majority  of  the  possible  pairs  within 
these  bands  occur  with  either  a  four  or 
six  channel  separation.  Accordingly,  we 
developed  a  proposal  based  on  using 
candidate  TV  channels  to  form  pairs 
with  cither  four  or  six  channel 
separations. 

28.  The  table  below  lists  candidate 
channels  selected  from  bands  0. 1.  II  and 
III  which  we  propose  to  make  available 
for  land  mobile  operation  in  the  cities 
shown.  The  channels  in  band  0  would 
be  used  with  a  3  MHz  base/mobile 
separation  as  is  currently  done  in  this 
band.  Channel  pairs  in  Br.nds  1.  II  and  III 
have  a  separation  of  from  4  to  6 
channels,  with  most  pairs  having  a  6 
channel  spacing.  The  channel  proposed 
for  base  operation  is  followed  by  the 
channel  proposed  for  mobile  operation 


*'  While  this  analysis  was  in  progress,  an 
application  was  filed  for  Channel  48  in  Bakersrietd. 
California. 
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(i.e..  base/mobile).  We  propose  to 
permit  the  use  of  1  to  3  channel  pairs, 
making  12  to  36  megahertz  of  additional 
spectrum  available,  for  land  mobile  in 
each  major  area.  In  San  Francisco  and 
Los  Angeles,  we  have  identified  two 
alternative  pairing  schemes  using  a 
common  channel,  Channel  28  in  San 
Francisco  and  Channel  32,  in  Los 
Angeles.  Only  one  of  the  pairs  with  a 
common  channel  can  be  selected  in 
those  areas  and  comments  are  invited 
on  which  is  the  better  choice, 
considering  both  land  mobile  needs  and 
broadcast  impact.  Also,  in  all  areas 
except  New  York.  Chicago  and  Houston, 
we  identified  alternative  channel  pairs 
with  either  4  or  6  channel  spacings  and 
comments  on  the  choice  of  spacing  are 
invited.  The  column  labeled  "Amount  of 
Spectrum"  shows  the  proposed  total 
amount  of  frequency  spectrum  to  be 
made  available  for  land  mobile  in  each 
area  from  the  candidate  channels, 
according  to  the  expressed  preferences. 
Comments,  likewise,  are  invited  on  this 
aspect  of  the  sharing  proposal. 


29.  Under  the  column  of  the  table 
headed  "Impact",  we  have  identified  the 
vacant  allotments  or  translator  stations 
which  are  affected  by  the  proposal.  We 
believe  that  substitute  allotments  may 
be  found  to  prevent  loss  of  some  of 
these  vacant  slots,  and  this  will  be  the 
subject  of  a  further  proceeding. 
However,  regarding  the  identified 
translators,  we  do  not  propose  to  protect 
them  and  their  operation  would  become 
secondary  to  land  mobile  operation. 
This  means  that  some  translator 
operations  might  have  to  be  terminated. 
In  addition,  Appendix  C  contains  tables 
indicating  the  number  of  pending  low 
power  television  and  television 
translator  applications  affected  within 
50  miles  of  the  center  of  each  of  the 
urban  areas.  (The  processing  of  low 
power  applications  is  discussed  below 
at  paragraph  35)  The  number  of  LPTV 
construction  permit  authorizations  that 
rnay  be  precluded  or  delayed  by  this 
proceeding  will  depend  on  the  outcome 
of  lotteries  in  these  areas.  However,  it  is 
estimated  that  from  19  to  24  LPTV 
construction  permits  could  be  affected. 


Significantly,  a  candidate  channel 
appears  to  afford  the  only  opportunity 
for  a  low  power  television  station  in 
New  York  (Channel  19),  Los  Angeles 
(Channel  26)  and  Philadelphia  (Channel 
42).  In  Los  Angeles  and  Philadelphia, 
alternate  channel  choices  for  lanci 
mobile  sharing  are  being  proposed.  The 
record  in  this  proceeding  will  guide  us  in 
determining  how  many  and  which 
channels  to  make  available  for  private 
land  mobile  operations,  taking  into 
account  the  public's  expressed  need  for 
land  mobile  and  low  power  television 
services.  In  this  regard,  we  note  that 
while  there  will  be  substantial  shortages 
of  land  mobile  communications  capacity 
in  the  eight  areas,  they  are  already 
served  by  a  number  of  full  service 
television  signals.  For  instance,  it 
appears  that  about  12  signals  can  be 
received  over  the  air  in  New  York  City. 
Apparently,  about  18  signals  are 
available  in  Los  Angeles,  7  in 
Philadelphia,  13  in  Chicago.  15  in  San 
Francisco,  18  in  Washington,  7  in 
Houston,  and  10  in  Dallas. 


N9W  Yo*   — 

Los  AngeK     

Cncaso 

San  Ftancaco... 

Ph^iadep^'a    

W»n>ngton.  DC 
Houston 

Dallas -.. 


CandKlale 
channeti 


19 

27/33 

34/28 

26/32  Of  32/36.. 

48/42 

60/«6 

41/47..„ 

64/68 

IB 

24/28  or  34/28 

26/32  or 

42/48 

38/30  or 

39/35 

16 

41/35  or 

63/68 

17 

41/35  or 

66/62 


Operating 
band 


Amount  o( 
speclrurn 


XtMHz.. 


36  MHz.. 


24  MHz.. 
18  MHz.. 


12  MHz 
12  MHz  . 
18  MHz.. 


18  MHz  . 


Impact 


Nona. 

One  translator  on  Channel  28  (W28ABI 

Vacant  allotment  on  Channel  32.  Sanata  Bart»ra 

Vacant  allotments  on  Channel  41,  Ventura  and  Channel  48.  Bakarstield 

Two   translators  on  Channel   60   (K60BB,   and   K6oaD)   ona  on  Channel  66  (K668U 

Nofw 

Vacant  allotmefrt  on  Channel  64  m  Streator.  II 

One  translator  on  Channel  19  (K82BC) 

None 

One  translator  on  Channel  26  (V/26ADI 

None 

Do 

Do 

Do 

Do. 

Do 

Do 

Do 

Do 


30.  Appendix  B  contains  tables  which 
identify  the  proposed  full  senice  TV 
facilities  to  be  protected  by  private  land 
mobile  stations.  It  shows  the  call  signs 
and  distance  to  the  predicted  grade  B 
contour  of  the  affected  TV  stations. 
Maps  displaying  the  proposed  land 
mobile  operating  areas  for  each  urban 
area  and  candidate  channels  have  been 
included  in  the  docket  file  for  reference. 
The  actual  area  of  land  mobile  operation 
will  depend  on  specified  land  mobile 
power  and  antenna  height  limitations. 
These  operating  parameters  will  be  the 
subject  of  a  separate  rulemaking 
proceeding  concerning  land  mobile 
technical  standards  and  procedures 
after  the  allocation  issue  is  resolved. 
(Coordination  procedures  with  Canada 


and  Mexico  will  be  developed  prior  to 
licensing.) 

31.  In  proposing  this  sharing 
arrangement,  the  Commission 
recognizes  a  number  of  concerns  and 
considerations  important  to  the  final 
outcome  of  this  proceeding.  First  and 
foremost  is  the  objective  of  providing  an 
opportunity  for  greater  use  of  the  UHF 
spectrum  for  private  land  mobile 
services  while  minimizing  the  impact  on 
broadcast  services.  To  achieve  this 
objective  we  have  relied  significantly  on 
the  work  performed  in  developing  the 
Future  Requirements  Report  and  the 
Further  Sharing  Report  for  guidance. 
The  Future  Requirements  Report 
projected  that  in  1990  private  land 
mobile  spectrum  requirements  would  be 
severe  in  the  markets  for  which  we  are 


proposing  additional  spectrum.  Given 
the  likelihood  of  additional  frequencies 
for  private  land  mobile  use  in  the  900 
MHz  band  and  the  potential  for  more 
spectrum  efficient  technologies  in  all 
portions  of  the  spectrum,  we  do  not 
believe  it  necessary  to  proposed  sharing 
of  the  UHF-TV  spectrum  beyond  those 
areas  discussed  above.  We  expect  that 
requirement  projected  for  areas  outside 
of  these  major  markets  will  be 
accommodated  through  other  means. 

32.  On  the  other  hand,  the  Future 
Requirements  Report  projected 
spectrum  requirements  in  some  areas, 
such  as  New  York  and  Los  Angeles, 
substantially  in  excess  of  the  additional 
30  and  36  megahertz,  repectively. 
proposed  herein.  However.  TV 
broadcast  needs  are  very  significant  in 
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these  dreus.  We  believe  it  necessary . 
therefore,  to  restrict  the  numher  df 
chcinni'ls  availahie  for  shdiing  so  .is  nul 
to  reduce  private  land  mobile  short. i^es 
M  the  undue  expense  of  IIHF-TV  in  any 
Hred.  In  these  dreas  cnp.Hcilv  shutifiiils 
will  probably  have  to  be  acconiRnuiisted 
through  applications  of  high  tec:hn)iogy 
or  through  at  ccpfinj^  heavier  lo;iding  on 
available  channels.  1  he  primary  issue 
here  is  the  appropriate  balance  between 
TV  broadcast  and  private  land  mobile 
services.  We  believe  this  NPR.M  strikes 
a  balance  between  the  important  needs 
of  both  services. 
.      33.  In  the  Federal  Communications 
Commission  Authorization  .Act  of  1983. 
Pub   I.  93-214.  enacted  Decemt.rr  H. 
19413.  97  Stat.  1467.  Congress  dirccTed  the 
Commi.^sion  to  review  the  current  and 
future  speLlrum  needs  of  the  nation  s 
public  safety  ai:thorities  and  to  develop 
a  plan  which  assures  that  the  needs 
identified  by  the  public  safety 
com.Tiunify  are  met.  In  response  to  this 
legislation,  on  March  1.  1984.  the 
Commission  adopted  a  Xoticp  dt  Inquiry 
lo  seek  comments  regarding  current  and 
future  spectrum  needs.  Almost  300 
comments  wjre  submiited  by  interested 
parties  in  response'to  the  Inquiry.  Based 
on  this  record,  a  report  will  be  issued  in 
the  near  future.  That  will  be  followed  by 
an  effort  to  develop  a  plan  to  meet  the 
identified  needs.  While  this  proposiil  is 
not  specifically  designed  to  meet  public 
safety  needs,  we  expect  it  lo  provide 
relief  for  public  safety  as  well  as  other 
land  mobile  use.  If  early  consideration 
of  comments  addressing  public  safety 
interest  in  this  spectrum  is  useful,  we 
welcome  such  comments. 

34.  As  noted  in  paragiaph  6  above, 
narrowband  channeling  was  part  of  the 
proposal  lo  release  900  MHz  spectrum 
for  private  land  mobile  services.  The 
Commission  here  would  also  like  to 
require  or  encourage  more  efficient 
technologies,  but  is  aware  of  the 
possibility  of  some  delay  associated 
with  incorporation  of  new  technologies 
into  equipment.  We  note,  however,  that 
there  is  not  at  present  any  land  mobile 
equipment  designed  for  the  frequency 
bands  proposed  here.  The  process  of 
designing,  building,  and  marketing  new 
equipment  typically  seems  lo  require 
two  lo  three  years,  when  the  basic 
technology  is  already  at  hand.  We 
expect  that  additional  delay  for 
incorporating  spectrum  efficient 
mo<lulation  or  operational  features  into 
the  new  equipment  will  be  modest 
C(}mpared  lo  the  basic  development  time 
for  the  new  equipment,  whether  those 
techniques  be  single  sideband, 
narrowband  FM,  digital  voice,  trunking. 
or  other  improvements  for  which  the 


basic  appro«;:hes  are  re.isonably  well 
understood.  Cunimenters  are  requested 
to  address  the  feasibility  of  employing 
more  spectrum  efficient  technology  in 
this  shared  UHF  spectrum.  This  issue 
will  be  treated  further  in  the  separate 
rulemaking  proceeding  concerning  land 
mobile  technical  standards  and 
procedures. 

Oiher  Related  Matters 

Interim  Procediire  for  Loiv  Power  TV 

35  The  processing  of  Low  Power 
Television  (LPTV)  applications  is 
proceeding  in  a  routine  and  satisfactory 
manner,  and  it  is  our  desire  to  disturb 
that  as  little  as  possible.  We  will 
continue  to  conduct  lotteries,  release 
proposed  grant  lists,  accept  and  address 
petitions  to  deny,  and  complete  all  other 
administrative  procedures  without 
regard  for  the  proposals  made  in  this 
docket,  with  one  import;inl  exception.  If 
al  the  lime  of  grant  of  a  construction 
permit  the  LPTV  application  chosen  by 
lottery  could  cause  predicted 
interference  to  the  land  mobile 
operations  proposed  herein,  we  will 
withhold  the  grant.  Mutually  exclusive 
applications  that  were  not  chosen  in  the 
lottery  will  be  dismissed.  If  the  ITTy 
applicant  can  eliminate  the  protential 
for  interference  by  a  minor  amendment 
we  will  permit  the  applicant  to  do  so. 
and  we  will  then  issue  a  construction 
permit.  If  the  LPTV  application  cannot 
be  amended  (or  the  applicant  chooses 
not  to  amend)  the  grant  of  a  construction 
permit  will  be  held  in  abeyance  until  we 
have  decided  which  channels  are  to  be 
reallocated  to  the  land  mobile  services. 
At  that  time  the  applicant  will  be  given 
a  chance  to  amend  to  meet  the  adopted 
land  mobile  protection  stadards.  If  the 
LPTV  application  is  still  m  conflict  with 
any  of  the  choices  we  have  made,  it  will 
be  dismissed.  Lotteries  will  not  be 
reconstituted  or  repeated  simply 
because  a  winning  application  is  denied 
as  a  consequence  of  the  exeception 
described  above.  Any  opportunities 
created  as  a  result  of  such  dismissals 
will  be  available  for  new  applications 
when  we  resume  accepting  LPTV 
applications  F'urther,  with  this  rule 
making  proceeding  the  coordination 
procedure  referred  to  in  paragraph  46  of 
the  Low  Power  Report  and  Order  w  ill  be 
terminated." 


3G  fJTV.operation  would  be 
secoiulary  to  land  mobile  in  the  urban 
areas  discussed  and  to  determine 
\vhet*ier  a  particular  LPTV  application 
could  cause  interference  to  land  mobile 
operation,  we  have  developed  interim 
technical  standards  that  LPTV 
applicants  will  have  lo  comply  with 
prior  to  the  issue  of  a  construction 
permit  while  this  pioceeding  is  open. 
We  have  developed  a  number  of  field 
strength  values  for  different  transmitting 
antenna  heights  above  average  terrain 
(HAAT)  which  low  power  stations 
would  not  be  permitted  to  exceed  at  a  50 
mile  protected  land  mobile  contour.** 
Specifically,  the  F[50. 10)  field  strengths 
of  co-channel  LPTV  stations  would  not 
be  permitted  to  exceed  47  dDu  for 
transmitting  antenna  heights  of  400  feet 
or  less  above  average  terrain.  37  dBu  for 
trunsmitling  antenna  heights  of  between 
4(X)  and  1000  feet  above  average  terrain 
and  17  dBu  for  transmitting  antenna 
heights  more  than  1000  feet  above 
average  terrain.  For  adjacent  channel 
operation,  we  intend  to  limit  the  F(50. 
10)  signal  level  of  low  power  TV 
stations  to  76  dBu  at  the  protected  land 
mobile  contour.**  Comments  are  invited 
on  these  low  power  limitations  lo 
protect  the  land  mobile  allocation  A 
factor  to  consider  is  that  low  power  TV 
must  accept  interference  from  full 
service  TV  stations  and  existing  land 
mobile  stations  and  will  not  be  assured 
protection  from  future  land  mobile 
interference. 

Applications  for  New  and  Modification 
of  Full  Service  TV  Stations 

37.  We  will  continue  to  accept  and 
pmcess  applications  for  new  full  service 
stations  or  authority  to  modify  the 
facilities  of  existing  stations.  However, 
we  will  protect  full-service  television 
stations  on  the  basis  of  existing 
facilities,  i.e.,  those  for  which  a  license 
or  a  construction  permit  was  issued 
before  the  date  this  Notice  is  adopted 
an  application  for  a  new  station  is 
inconsistent  with  one  of  the  proposed 
land  mobile  allocations,  we  will 
determine  the  degree  of  protection,  if 


If 


"■■  .  .  .  Specifically  we  !th»ll  v-tumme  ail  low 
power  TV  applications  within  dt  lerftit  lUOmile 
m  Jiu*  of  the  10  Irtfifjest  U.S.  melropulitun  aivas  to 
dplemimp  whdl  accommodation,  if  any.  it  po»«ihlr 
if  -ve  decide  lo  provide  soTie  land  mobile 
spectrum      .  ."  The  ten  areas  Heip:  Boston. 
Ch,,  i^i  D.ii'rts.  Dclniit  Houston.  Ixis  Angeles. 
N'e»  York.  Philaiirlphia.  San  Kran'.isto.  and 
Wdshington.  DC  See  Report  and  Order  Di/ckfl  .\o. 
7H~Z\r  47m214naiMay  m  /<«?/.  para  ** 


**  In  paiHKraph  21  we  proposed  a  land  mobilf 
operaliiix  area  of  50  miles  from  the  center  of  the 
city.  This  area  ii>  defined  us  'he  land  mobile 
protected  contour  The  field  strength  values  wer^ 
derived  fr,-?m  the  low  power  restrictions  of  }  74.709 
of  the  CAiPimissiun's  rules,  modified  to  avoid  the 
pussili'lity  of  interfetence  from  a  'ow  power  TV  site 
at  hifih  L-lc-valion  to  a  land  mobile  base  site. 

*"  The  FjSO.  10)  signal  values  arc  obtained  usin)( 
the  cun  es  in  |  73.(«W  of  the  FCC  niles.  Where  the 
distance  usinft  K|50.  lU)  curves  is  less  than  10  milt-a. 
the  KCia  50}  curves  should  be  employed.  The 
antenna  height  In  t>e  used  is  the  height  of  the  center 
o'  radiation  above  the  average  terrain  from  3  km  tu 
16  km  for  each  radial. 
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any,  to  be  afforded  the  proposed 
television  facility  on  a  case-by-case 
basis  in  this  rule  making.  New  service 
resulting  from  the  approval  of 
applications  received  after  adoption  of 
the  Notice  of  Proposed  Rulemaking  in 
this  proceeding,  whether  for  new 
stations  or  authority  to  modify  the 
facilities  of  existing  stations,  must 
accept  such  interference  as  may  result 
from  the  operation  of  land  mobile 
facilities  permitted  under  the  rules 
adopted  in  this  proceeding.  We  believe 
this  policy  is  essential  to  preserve  the 
limited  opportunities  remaining  to 
relieve  land  mobile  congestion  in  the 
major  markets.  Comments  are  invited. 

Developing  Use  of  Vacant  Channels 

38.  Various  ideas  for  the  use  of  vacant 
UHF-TV  channels  are  under 
development.  For  example,  we  are 
aware  that  the  Advanced  Television 
Systems  Committee  *•  is  currently 
investigating  the  possibility  of  improving 
existing  television  standards  and 
providing  some  form  of  high  definition 
television.  These  enhancements  may 
require  more  spectrum,  contiguous 
channels,  or  greater  protection.  Unused 
channels  may  also  provide  capacity  for 
expanded  remote  pickup  broadcasts  and 
studio-to-transmitter  links.  The 
Commission  requests  comments  on  the 
effect  that  land  mobile  and  UHF-TV 
sharing  might  have  on  alternative  uses 
of  the  spectrum  for  broadcast-related 
services. 

Flexible  Spectrum  Us«  Proposal 

39.  The  preceding  proposal  reflects 
our  effort  to  meet  the  expected  future 
demands  for  land  mobile 
communications  capacity  in  the  largest 
cities  while  minimizing  the  impact  on 
TV  broadcast  service.  However,  as 
discussed  in  paragraphs  31  and  32.  this 
sharing  proposal  does  not  address  land 
mobile  requirements  outside  of  the 
major  areas  and  may  not  satisfy  the 
total  land  mobile  capacity  needs  in  the 
two  largest  areas.  Furthermore,  the 
proposal  does  not  address  the  potential 
demands  of  existing  and  new  services 
other  than  land  mobile  that  could 
practically  and  economically  operate 
within  this  part  of  the  spectrum. 

40.  Consequently,  we  are  including 
herein  a  supplemental  proposal  to 
permit  additional  use  of  a  portion  of  the 
UHF-TV  band  by  expanding  the  scope 
of  services  that  may  be  provided  by 
television  licensees.  By  broadening  the 
communications  permitted  and 


establishing  well  defined  interference 
rules,  we  propose  to  allow  full  service 
and  low  power  television  broadcast 
licensees  on  certain  channels  to  decide 
on  their  own  initiative  the  types  of 
communications  offered  on  their 
assignments.  Licensees  could  choose,  for 
example,  to  distribute  video 
entertainment,  provide  point-to-point 
communications  [e.g.,  STL's),  land 
mobile  communications,  or  a 
combination  of  these. 

41.  Authorizing  flexible  spectrum 
usage  on  these  channels  would,  in 
effect,  shift  a  portion  of  spectrum  usage 
decisions  to  individual  licensees.  It  is 
our  tentative  belief  that  such  flexible 
usage  would  provide  an  efficient 
mechanism  for  adjusting  our  general 
allocation  plans  to  locally  varying 
requirements,  because  local  operators 
will  be  in  an  excellent  position  to 
evaluate  local  demand  for 
communications  services  and  have  an 
incentive  to  act  quickly  to  meet  those 
demands.  We.  therefore,  believe  that 
allowing  Ucensees  more  flexibility  in 
choosing  services  will  serve  the  public 
interest 

42.  Communications  ser\'ice8  provided 
under  this  flexible  allocation  structure 
would  be  classified  as  either 
broadcasting,  common  carrier  or 
"general"  and  would  be  subject  to  the 
same  non-technical,  service-related 
regulations  normally  applied  to  those 
categories  of  ser\'ice.*'  Licensees  would 
also  be  required  to  submit  technical 
data  and  other  information  necessary  to 
verify  compliance  with  applicable  rules. 

43.  Our  experience  to  date  with 
flexible  spectrum  usage  in  the  broadcast 
services  has  been  limited  to  secondary 
and  ancillary  services  where  the 
primary  services  provided  by  licensees 
remain  unchanged.  This  would  not  be 
the  case  under  the  instant  proposal. 
Therefore,  we  have  kept  its  scope 
modest  to  allow  us  to  fully  assess  its 
value  as  a  spectrum  allocation  tool.  We 
are  proposing  to  grant  flexibility  only  to 
existing  and  future  full  service  and  low 
power  television  broadcast  licensees 
authorized  on  channels  50  to  59  (68ft-746 
MHz).*' We  have  selected  these 


••The  committee  ii  composed  of  electronic 
industry  memt)er».  with  the  National  Association  of 
Broadcasters  as  Secretariat,  and  seeks  (o  promote 
Mliindardization  of  advanced  television  systems. 


*'Used  here  the  term  "general"  refers  to  any 
service  which  is  not  classified  speciflcally  as 
broadcasting  or  common  carrier.  Any 
communications  service  in  support  of  lawful 
activities  and  any  system  design  would  be 
permitted,  excluding  airborne  or  satellite-borne 
transmitters,  that  meet  the  proposed  technical 
limitf. 

••A  footnote  would  be  added  to  the  allocation 
table  in  {  2.106  indicating  the  broader  range  of 
permissible  uses  on  these  channels  and  any 
limitation  applicable  near  the  borders  due  to 
intematonal  agreements. 


particular  channels  to  avoid  any 
potential  conflict  with  our  land  mobile 
sharing  proposal.  These  channels  are 
the  only  contiguous  group  of  ten  that  are 
neither  already  allocated  nor  proposed 
for  land  mobile  sharing.  A  ten  channel 
block  is  a  sufficiently  large  allocation  to 
provide  some  flexible  communications 
capacity  in  all  markets,  but  small 
enough  to  be  manageable  in  the  event  of 
unforeseen  technical  or  other  problems. 

44.  The  protection  afforded  broadcast 
licensees  would  not  be  altered  by  this 
fiexibility  rule,  thus,  for  example,  LPTV 
authorizations  would  still  be  secondary 
to  full  service  TV  stations  regardless  of 
the  services  offered.  Also,  to  the  extent 
licensees  continued  to  provide  some 
broadcast  services,  they  would  be 
required  to  abide  by  the  applicable  Part 
73  rules,  except  to  the  extent  such  rules 
conflict  with  the  exercise  of  technical 
and  service  flexibility. 

45.  To  realize  the  benefits  of  flexibility 
it  is  important  that  licensees  by  free  to 
select  services  without  being  unduly 
restricted  or  influenced  by  the 
Commission.  In  particular,  our  licensing 
policies  should  be  neutral  to  the  type  of 
service  proposed  or  provided.  Thus,  we 
propose  not  to  consider  service  type  as 
an  issue  in  any  comparative  evaluation 
of  assignments  on  these  channels,  both 
in  renewals  and  in  issuing  new  licenses. 

46.  Licensees  who  operate  under  the 
flexibility  option  would,  at  license 
renewal  time,  be  judged  based  on 
overall  performance  with  no  preference 
given  to  any  particular  service.  Also,  the 
standards  used  to  evaluate  performance 
would  be  applied  independently  to  each 
service  category  as  are  relevant  to  the 
type  of  service.  Thus,  a  standard  that  is 
relevant  only  to  broadcast  performance 
would  not  be  used  to  judge  a  licensee's 
performance  in  providing  other  services, 
such  as  land  mobile. 

Interference  Rules  for  Flexible 
Operations 

47.  Our  proposed  rules  would  include 
a  number  of  technical  and  geographic 
restrictions  on  flexible  operations 
designed  to  prevent  interference 
conflicts.  Because  of  the  flexibility  to  be 
afforded  licensees  under  this  proposal, 
the  interference  rules  would  be 
somewhat  different  from  those  proposed 
for  land  mobile  sharing.  First,  we  would 
require  that  all  transmitters  operated  by 
a  licensee  under  the  flexibility  option  be 
confined  within  a  defined  geographical 
area  which  we  would  refer  to  as  the 
licensee's  flexible  service  area.  The 
flexible  service  area  for  full  service 
licensees  would  consist  of  all  of  the  area 
within  a  licensee's  calculated  maximum 
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facility  64  dDu  contour  **  excluding  any 
area  within  the  distdnces  spcciried  in 
Table  IV  of  §  73.698  from  other  full 
service  stations  on  adjacent  or  taboo 
channels."  We  have  chosen  to  use 
maximum  rather  than  actual  facilities  to 
make  flexible  service  areas  as  large  as 
possible  within  the  conHnes  of  our 
cu'rent  channel  allotment  policies.  This 
will  enable  licensees  to  reach 
communities  that  would  otherwise  not 
be  served.  In  the  case  of  low  power 
stations,  the  flexible  service  area  would 
b«  bounded  by  the  station's  actual  74 
dBu  contour  and  exclude  areas  within 
the  74  dBu  contours  of  adjacent  and 
taboo  channel  '■  low  power  stations. 
Low  power  licensees  would  not  be 
required  to  exclude  areas  overlapped  by 
full  service  stations"  protected  contours 
since  ail  low  power  operations  are 
secondary  to  those  of  full  service 
iicenstes  in  she  event  of  interference. 

48.  Full  service  licensees  wishing  to 
operate  urder  flexibility  would  be 
required  to  exclude  only  those  overlap 
areas  of  other  full  service  stations 
licensed  prior  to  the  initiation  of 
flexibile  operation.  The  same  rule  would 
apply  among  low  power  licensees.  In 
both  cases  [i.e..  full  and  low  power), 
extension  of  the  flexible  service  area  to 
include  protected  overlap  areas  of  other 
stations  would  be  permitted  if  the 
affected  licensees  agree  in  writing. 

49.  licensing  of  new  full  ser.ice  and 
low  power  stations  on  these  channels 
would  be  carried  out  in  accordance  with 
existing  rules.  Thus,  full  service  stdtions 
would  be  authorized  only  on  those 
channels  and  at  locations  specified  in 

§  73.606(b).  Also,  the  protected  contours 
of  full  service  stations  referenced  in  our 
low  power  licensing  rules  in  §  74.705 
would  be  based  on  the  full  service 
staf'on's  antual  rather  than  maximum 
facilitits.  Low  power  stations  located 
within  the  ^naximum  facility  contours  of 
protected  full  service  stations  would  be 
affected  only  in  the  event  of 
interference.  This  is  consistent  with  the 
seciind.'iry  status  of  low  power  stations 
and  is  the  policy  that  now  applies  if  a 
full  service  station  increases  its  facilities 
and  causes  interference  to.  or  receives 


•"Strvi^p  contoum  nrr  •vldJilmhed  \t\  UMir.x  thf. 
V\jl).UH  propa^aliun  r.urven.  Th«*  s«r\i".f  i.iii'oj;  fur 
rtrxible  operations  t>y  a  full  s«r\i<.r  si.itioii  wm^ld 
Iw  lU  M  dBu  contour  cakulateii  jsmR  iHr  iriMXimum 
power  and  anteniid  he-gh'  permitted  'n  Pi<1  73;  for  a 
luw  power  sldtion.  the  s«:r\ir.p  conto:ir  %vi;uld  hv  i!» 
'4  dBu  contour  calculated  usinn  actunl  power  and 
■inienna  height 

"The  protected  talMio  channels  (or  full  wr\ite 
slati-m  are  1 2.  -t  3.  ±4.  i 5.  *  7.  -  14.   -  IS 
channels  removed  from  the  li;.eRse'«  channel. 

"The  protected  taboo  chnnnels  in  the  low  power 
case  are  *  7.  -  14.  and  -  15  channel*  removpd  from 
the  licensee's  channel. 


interference  from,  a  previously  licensed 
low  power  station. 

50.  In  addition  to  the  geographical 
restrictions  on  flexible  operations,  we 
would  require  th-it  the  calculated 
aggregate  Tield  strength  of  all  fixed 
transmitters  operated  within  the  flexible 
service  area  of  a  licensee  be  maintained 
below  the  following  levels  at  the 
indicated  contours:*' 

Koi  full  service  liri-nsefs: 

Al  luenjec's  own  ir.iximum  facility  H4  ctDii 

cuntour — 04  tlUu 
.'\i  the  maxinium  facility  M  liBu  cuiituurs  uf 
adj-ii^ent  ch^iniiel  full  M^rvice  slationti — 
MtlBu 
At  the  maxitnum  facility  &4  dBu  cmilixir  of 
co-rh.innel  full  servue  st.tfions — 19  JRii 
For  low  power  licensrcs; 

.•\l  lininsire's  own  .u  tuitl  74  ilHu  r.i>nt()iir — 
74  dBu 
Al  the  maximum  fai:ilil\  (>4  ilHu  rontouts  uf 

ru-channel  fuii  serviiu*  slatiuns — 19  dUu 
Al  the  74  dBu  contours  of  i  n  «  hanm-l  low 
p«»wi»r  stations — 29  dBu 

51.  The  co-channel  protection 
proposed  here  is  5  dB  greater  than 
proposed  above  for  land  mobile  sharing. 
While  a  4fldB  protection  ratio  has  been 
found  to  be  adequate  for  land  mobile 
sharing,  we  believe  the  more 
conservative  ratio  is  warranted  here 
because  of  the  wider  range  of  services 
and  system  designs  to  be  permitted. 
However,  greater  field  strengths  would 
be  allowed  at  the  contours  of  protected 
co-channel  stations  if  the  licensees  of 
affected  stations  agree  in  writing. 

52.  Field  strength  calculations  would 
utilize  the  propagation  curves  in 

S  73.609."  For  multiple  fixed 
transmitters,  we  would  define  the 
aggregate  field  strength  as  the  square 
root  of  the  sum  of  the  squares  of  the 
field  strengths  of  the  individual 
transmitters.**  The  power  used  in  these 
calculations  would  be  each  transmitter's 
pejM  cadia:ed  power  in  the  relevant 
direction,  increased  by  a  power 
adiustment  factor  to  account  for  the 
emissions  location  within  the  channel. 
This  adjustment  factor  "A"  (in  dB)  is 


"To  verify  comj  iHnce.  a  licenpec  pr-jposinij  to 
operate  one  or  nfiore  fixed  tran«mittei«  would  be 
re<)uired  to  Kubmit  to  us  a  map  sh(.'V<'i-  j;  the 
cali.-ilittfd  ai|grei||d*e  field  ^trLnxih  pphiurod  by 
\h-^S'-  transino'ers  ^t  spei  .fird  in'>'rv  <ls  al.jna  'he 
induiited  cou^ui^r  This  inioimritioii  wouM  U* 
re<5in.-ed  each  time  i>  new  fixed  transmitter  is  added 
or  rrmoved  or  w'icr.  r.h..Hi;f;es  are  made  in  Hysletn 
desifjn  that  iffpci  fi"ld  •ttrvngth. 

"  Call  ulaliuns  of  field  slrennih  at  the  contours  of 
co-ch.innel  stations  wouid  u.i«-  the  FlSO.lO)  curves. 
All  other  calruI,4lio.is  would  uae  the  FIM.SCI  curves. 

"  AiQiregale  field  strength  is  used  .here  to  avoid 
imposipg  a  m.»xi'nuni  power  iimit  on  fixed  sla'ions 
and  thereby  redurind  licensee  technical  flexibilily 
In  the  land  mobile  shiinng  proposal,  because  of  ihe 
n.irrower  r.inge  of  »\  stem  dtsigrs  contemplated,  a 
power  limit  is  reasonable  and  oli.iHles)  the  need  for 
more  complex  aio;r':Kate  field  stifuuth  r.ali  ululions. 


calculuted  using  the  following  equations, 
where /is  the  frequency  separation  (in 
MHz)  from  the  lower  edge  of  the 
channel  to  the  center  of  the  emission: 

A  ^  -  4«/^  4  60  for  0,/<1.25 
A=Ofor  1.25- /<  5.75 
.A^240f-  1380  for  5.75  ■;/<  6.00 

53.  The  effect  of  the  power  adjustment 
factor  is  to  reduce  the  permissible  power 
in  emission  near  the  channel  edge  to 
approximate  the  power  roll-off  that 
occurs  within  a  standard  television 
emission  at  frequencies  below  the  visual 
carrier  and  above  the  aural  carrier. 

54.  The  field  strength  rule  and  its 
associated  power  adjustment  factor 
would  apply  to  fixed  transmitters  only. 
We  are  not  proposing  them  for  mobiles 
because  of  the  difficulty  in  estimating 
the  field  strength  of  moving  transmitters 
which  could  be  used  in  large  numbers. 
Also,  as  a  practical  matter,  mobiles 
normally  operate  with  less  power  than 
fixed  transmitters  and  their  operating 
ran,-e  is  practically  limited  by  the 
facilities  of  their  associated  base 
station.  Therefore,  if  we  specify  a 
suitably  low  output  power  limit  for 
mobilfs.  restrict  their  operation  to 
within  a  licensee  s  flexible  service  area, 
and  maintain  the  facilities  of  fixed 
stations  as  described  above,  the 
interference  potential  of  mobiles,  even 
in  large  numbers,  should  be  reduced  to 
an  acceptable  level  without  the  need  for 
field  strength  calculations. 
Consequently,  we  are  proposing  to  limit 
mobile  transmitters  to  a  maximum  of 
100  watts  peak  output  power  in  lieu  of 
the  more  detailed  power  and  field 
strength  limits  discussed  above  fiir  fixed 
transmitters. 

55.  The  proposed  power  limits  apply 
only  to  in-band  emissions.  To  prevent 
excessive  out-of-channcl  emissions  by 
flexible  operations,  we  propose  to 
require  that  no  more  than  0,5%  of  the 
power  in  any  emission  fall  either  above 
or  hsiow  the  channel.  To  comply  with 
his  rule,  li.;ensees  would  have  to  take 
into  account  not  only  the  frequency 
spread  of  the  emission  but  also  the 
frequency  tolerance  of  the 
transmitters."  This  rule  would  apply 
both  to  mobile  and  fixed  tranrmilters. 
Tninsmiiters  which  are  type  accepted 
lor  standard  television  service  and 
which  are  positioned  norinally  within 
the  channel  would  be  consideied 
automatically  to  comply  with  this  out-of- 
band  eniiss'on  limit. 

56.  Subject  to  these  proposed 
technical  rules,  there  would  be  no  limit 


**  For  example,  at  7(X)  MHz  a  frequency  toleram  e 
of  .0005%  would  add  3.5  kHz  to  the  required 
frequency  separation  between  Ihe  transmitter'N 
emission  and  the  i  haiuiel  edges. 
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on  the  number,  location  or  elevation  **  of 
fixed  transmitters  or  the  number  of 
mobiles  that  could  be  operated  within  a 
flexible  service  area.  However, 
operation  of  any  transmitters  outside  the 
flexible  service  area  would  not  be 
permitted. 

Notification  of  Facilities  and  Services 

57.  We  propose  that  we  be  notified  at 
least  30  days  prior  to  implementation  of 
any  new  or  modified  transmitting 
facilities  (transmitters  and  antennas)  or 
of  any  new  services  to  be  operated 
under  the  flexibility  option."  We  would 
likewise  require  notice  of  transmitters 
taken  out  of  service  or  of  services  that 
are  discontinued. 

58.  Because  of  the  potential  for  large 
numbers  of  mobiles  and  portables,  we 
would  take  special  precautions  to 
reduce  the  risk  of  interference  that  might 
be  caused  by  either  intentional  or 
unintentional  rule  violations.  In 
particular,  we  would  require  that  all 
such  transmitters  be  type  accepted  to 
verify  compliance  with  the  maximum 
100  watt  power  limit  and  to  ensure  that 
the  design  is  such  that  the  frequency 
range  of  operation,  once  set  for  a 
particular  licensee's  channel,  could  not 
be  changed  with  controls  that  are 
readily  accessible  to  the  user.  Requiring 
type  acceptance  would  also  simplify  the 
notification  procedure  for  moblies  and 
portables  by  avoiding  the  need  for 
detailed  technical  data  such  as  required 
for  fixed  transmitters. 

59.  For  mobile  facilities  the  only  data 
we  would  require  would  be  the  number 
of  units  to  be  put  into  service, 
manufacturer's  name,  type  acceptance 
number  and  the  specific  frequencies  of 
operation.  How  close  to  the  channel 
edge  a  mobile  could  operate  without 
violating  our  proposed  out-of-band  limit 
would  depend  upon  its  emission 
bandwidth  and  frequency  tolerance. 
Licensees  would  make  these 
calculations  and  submit  the  data  to  us 
as  verification  of  compliance  with  the 
rules. 

60.  In  notifying  fixed  transmitting 
facilities,  licensees  would  be  required  to 
submit  sufficient  technical  data  and 
calculations  to  verify  compliance  with 
the  aggregate  field  strength  limit.  Even 
though  the  rules  would  require  that  the 
field  strength  limits  not  be  exceeded  at 
any  point  on  the  protected  contours,  for 
purposes  of  notification  we  would 
require  that  calculations  be  made  only 


"It  may  be  necessary  to  place  a  maximum  limit 
on  antenna  height  because  of  the  difficulty  of 
predicting  propagation  efftcts  at  very  high 
elevation. 

*"The  usual  prior  F.\A  notifications  of  antenna 
structures  required  under  Part  17  would  also  apply 
here. 


at  ten  equally  spaced  intervals  around 
the  flexible  service  contour  and  at  the 
closest  point  on  each  protected  co- 
channel  contour  within  200  miles  of  the 
licensee's  flexible  service  contour.  Other 
data  required  for  fixed  transmitters 
would  include  manufacturer's  name, 
model  number,  rated  output  power, 
operating  frequency,  frequency 
tolerance,  modulation  type,  emission 
profile,  and  antenna  location,  elevation, 
orientation  and  pattern. 

61.  Along  with  the  technical 
information,  licensees  would  be 
required  to  describe  and  classify  the 
services  to  be  provided  under  the 
flexibility  option.  All  services  would  be 
classified  as  either  broadcasting, 
common  carrier  or  general.  Evidence  of 
rule  compliance  and  other  documents 
normally  required  in  connection  with 
these  service  categories  [e.g.,  State 
common  carrier  certificates)  would  be 
filed  along  with  the  notification.  Absent 
any  notice  from  us  to  the  contrary, 
operation  of  the  notified  facilities  and 
services  would  be  permitted  to 
commence  at  the  end  of  the  30  day 
period. 

Service-Related  Regulation 

62.  As  indicated,  services  provided 
under  flexibility  would  be  regulated 
according  to  their  classification.  Subject 
to  our  review,  applicants  would  make 
the  initial  service  classifications  in 
accordance  with  accepted  definitions.*' 
Services  classified  as  common  carrier 
would  be  subject  to  appropriate  State 
and  Federal  regulation.  Broadcasting 
services  would  be  subject  to  the  same 
non-technical  regulation  as  existing 
broadcasting  services.  Services 
classified  as  neither  common  carrier  nor 
broadcasting  would  be  classified  as 
general  and  would  not  normally  be 
subject  to  service-related  regulation. 

63.  Any  broadcasting  service  provided 
by  Hcensees  on  these  channels  would  be 
subject  to  the  usual  service-related 
regulations  and  statutory  requirements 
previously  applicable  to  those  licensees. 
However,  the  only  technical  standards 
that  we  would  apply  to  broadcasting 
operations  are  those  related  to 
interference  control,  as  discussed  above. 
Licensees  no  longer  providing  any 
broadcast  service  would  no  longer  be 
eligible  to  operate  in  the  broadcast 
auxiliary  service.  Obviously,  non- 
broadcast  operation  would  not  be 


subject  to  cable  television  must-carry 
provisions. 

Additional  Flexibility  Options 

64.  The  rules  we  have  proposed  would 
give  a  considerable  degree  of  flexibility 
to  low  and  full  service  television 
broadcast  licensees  to  explore  a  variety 
of  services  and  system  designs  not 
permitted  under  existing  rules.  However, 
a  licensee's  options  would  still  be 
limited  to  the  existing  channel 
assignment  and  service  area.  There 
would  be  no  provision  for  licensees  to 
acquire  bandwidths  in  excess  of  6  MHz 
nor  to  extend  their  coverage  areas 
beyond  their  presently  defined 
maximum  facility  Grade  B  contours. 
These  restrictions  could  hinder  the 
development  of  services  requiring 
regional  or  national  coverage  and 
technologies  such  as  high  definition 
television  potentially  requiring 
bandwidths  wider  than  a  standard 
television  channel.  Conunenters  are 
therefore  invited  to  discuss  the  need  for 
additional  flexibility  and  to  suggest 
additional  measures  to  increase 
flexibility  beyond  what  we  have 
proposed.  One  possibility  might  be  to 
allow  licensees  to  exchange  channels  or 
move  their  service  areas  by  coordinating 
with  other  licensees  who  might  be 
affected.  We  might  also  consider 
allowing  a  single  licensee  to  acquire  two 
or  more  channels,  adjacent  or  otherwise, 
in  the  same  market  for  technically 
enhanced  television  service  or  some 
other  service  requiring  a  wider 
bandwidth. 

Legal  Issues 

65.  The  issue  has  been  raised  as  to 
whether  Ashbacker  and  subsequent 
cases  could  require  that  the  Commission 
entertain  competing  applications  and 
conduct  comparative  hearings  whenever 
an  existing  authorization  is  being 
modified  to  permit  significantly 
expanded  uses.**  We  seek  comment  on 
whether  allowing  existing  licensees  to, 
at  their  option,  exercise  additional 
operational  and  technical  flexibility  in 
the  way  they  use  their  assignments 
would  necessarily  require  the 
acceptance  of  competing  applications 
and  comparative  hearings.  However,  for 
the  reasons  discussed  below,  our 
preliminary  view  is  that  as  a  matter  of 
law  we  need  not,  and  that  as  a  matter  of 
policy  we  should  not,  entertain 
competing  applications  in  these  cases. 


"The  generally  accepted  definition  of 
broadcasting  service  is  given  in  Section  2.1  of  our 
Rules.  For  a  definition  of  common  carrier  service  we 
would  rely  on  the  AMflf/C/ guidelines.  See. 
Natior.al  Association  of  Regulatory  Utility 
Commissioners  v.  FCC.  525  F.2d  630  (D.C.  Cir. 
1978).  cert,  denied.  425  U.S.  992  (1976). 


"See,  Ashbacker  Radio  Corp.  v.  FCC.  326  U.S. 
327  (1945);  New  South  Media  Corp.  v.  FCC,  685 
F.2d  708.  714-715  (D.C.  Cir.  1982):  Citizens 
Communications  Center  v.  FCC.  447  F.2d  1201. 
1210-11  (D.C.  Cir.  1971):  Community  Telacasting  Co. 
v.  FCC.  225 F.2d 871.  893  (D.C.  Cir.  t8S8). 
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66.  First,  the  Ashhocker  line  of  cases 
is  not  precisely  on  point  vshen  applied  to 
the  instant  proposal.  That  is.  such  cases 
generally  involve  already  filed  mutually 
exclusive  applications  and  they  have 
nrver  beer,  applied  in  either  an 
allocation  or  a  rule  making. 

67.  Secondly,  in  a  series  of  recent 
actions,  we  have  established  the 
principle  of  flexible  spectrum  usage  at 
the  licensee  s  option,  without 
consideration  of  accepting  competing 
applications.  See.  for  example,  our  TV 
auxiliary  broadcast.  FM-SCA.  teletext, 
and  TV  stereo  proceedings  *"  where  we 
authorized  existing  as  well  as  new 
licensees  to  increase  use  of  their 
assignments  and  to  utilize  excess 
capacity  for  non-broadcast  purposes. 
And  as  part  of  the  reallocation  of  a 
portion  of  the  ITFS  spectrum,  we 
permitted  remaining  FTPS  assignments 
to  be  used  for  non-instructional 
purposes.  "  Further,  we  recently 
authorized  existing  and  new  private 
microwave  licensees  to  sell  capacity  on 
their  systems. *"  This  issue  was  also 
treated  in  our  recent  proposal  to  permit 
exchanges  between  commercial  and 
non-commercial  television  stations.** 
We  there  tentatively  concluded  that  it 
would  not  be  in  the  public  interest  to 
entertain  competing  applications, 
stating: 

|d|espite  the  heanng  requirements  of 
Ashbacker.  the  law  is  clear  that  the 
Commission  may  promulgate  rules  limiting 
applicants'  eligibility  to  apply  for  channels  if. 
in  the  Commission's  judgment,  such  action 
would  promote  the  public  interest, 
convenience  and  necessity.  Storer 
Broadcasting  v.  FCC  351  U.S.  192  (1^158): 
Malrite  of  New  York.  Inc..  FCC.  84-338. 
released  July  31.  1984  Applications  violating 
such  eligibility  requirements  may  be 
dismissed  without  a  hearing.** 

68.  Finally,  from  a  policy  standpoint,  it 
seems  clear  that  the  possibility  of  a 
comparative  hearing  would  discourage 
existing  licensees  from  electing  to 
provide  non  broadcast  services  on  their 
assignments.  Comparative  hearings 
would  reduce  the  expected  value  of 
future  non-broadcast  earninings  by 
interjecting  an  additional  element  of 
uncertainty  [i.e..  the  outcome  of  the 


•°  See.  Report  and  Order  in  Docket  B1-7<M  (TV 
AuxiJMrv  Broadcast).  48  .*7?  TT)81  (Apii!  21. 19831: 
First  Report  and  Order  \n  Docket  82-536  iFM 
SCA'?!.  48  FH  28445  (lane  22. 1383):  Ftrst  Repon  and 
O.'der  in  Docket  81-741  (telelexll.  48  .*^f  2rn54  ||cne 
13. 19831:  and  Si'nind  Reoort  and  Orde.-  in  Docket 
21J23  (TV  Stcrecl.  49  FR  1B000  (.April  27.  1984). 

♦'  Report  a.nd  Order  in  Docket  80-112  !M?-1DS/ 
ITFS)  48  FR  33873  (July  2a  1983). 

'-  Report  and  Order  in  Docket  83-426.  50  FR  1338 
(Apn!  4. 1965). 

".\olice  af  Proposed RulemaJiing  in  Docket  85- 
41  FCC  85-73.  released  March  &  1985. 

"  Id.  at  para.  9. 


hearing]  into  the  business  calculus.  Only 
in  those  cases  where  there  is  the 
possibility  of  substantially  higher  profits 
from  non-broadcast  operations  is  it 
likely  an  existing  licensee  woudi  risk 
losing  a  comparative  hearing. 

69.  Moreover,  comparative  hearings 
impose  signiHcant  costs  and  delays 
upon  the  participants.  Because  the 
possibility  of  a  comparative  hearing 
would  increase  the  costs  of  switching 
from  a  broadcast  to  a  non-broadcast 
service,  licensees  would  be  less  inclined 
to  do  so  even  if  they  were  confident  they 
could  win  a  hearing.  Therefore,  there  are 
strong  policy  reasons  for  avoiding 
Ashbacker  type  hearings. 

Proposals 

70.  Accordingly  it  is  proposed  to 
amend  Part  2  of  the  Commission's  Rules 
and  to: 

a.  Provide  for  the  sharing  of  additional 
UHF  TV  channels  as  set  forth  in 
paragraph  29  in  each  of  the  eight  urban 
areas  named.  This  sharing  plan  is  based 
on  40  dB  co-channel  and  0  dB  adjacent 
channel  TV  protection  criteria  and  on 
computed  grade  B  contours  for  currently 
authorized  TV  station  parameters. 

b.  Provide  for  flexible  spectrum  usage 
for  existing  and  future  full  service  and 
low  power  television  broadcast 
licensees  authorized  on  channels  SO  to 
59. 

During  this  proceeding  we  will  terminate 
the  procedure  of  reviewing  all  low 
power  TV  applications  within  100  miles 
of  the  ten  largest  U.S.  metropolitan 
areas  and  we  will  continue  to  process 
all  pending  applications.  However,  no 
final  low  power  construction  permits 
will  be  issued  that  conflict  with  the 
sharing  set  forth  herein,  pending 
completion  of  this  proceeding. 

71.  In  addition  to  the  issu^is  which 
have  been  specifically  addressed  in  the 
Notice,  any  other  comments  related  to 
the  subject  of  further  geographical 
sharing  of  broadcast  spectrum  by  the 
private  land  mobile  services  or  to  the 
subject  of  flexible  spectrum  use  are 
invited. 

Regulatory  Flexibility  Analysis 

72.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  the  Commission 
finds  as  follows: 

/.  Reasons  for  Action 

This  proposal  would  provide 
additional  frequencies  for  use  by  the 
private  land  mobile  radio  services.  This 
will  increase  the  number  of  radio 
channels  available  to  applicants  and 
licensees  in  these  services. 


//.  Objective 

The  Commission  is  advancing  this 
proposal  to  accommodate  continued 
growth  in  the  private  land  mobile  radio 
services. 

///.  Legal  Basis 

The  proposed  action  is  authorized 
under  section  4(i),  303(f).  303(g).  303(r). 
and  331(a)  of  the  Communications  Act 
of  1934,  as  amended,  which  authorize 
the  Commission  to  make  such  rules  and 
regulations  as  may  be  necessary  to 
improve  the  efficiency  of  spectrum  use 
and  to  increase  interservice  sharing 
opportunities  between  private  land 
mobile  services  and  other  services. 

IV.  Description.  Potential  Impact  and 
Number  of  Small  Entities  Affected 

The  release  of  additional  spectrum  to 
private  land  mobile  radio  services  will 
result  in  increased  opportunities  for 
radio  users  and  manufacturers,  some  of 
which  are  small  businesses.  However, 
land  mobile  use  of  the  channels 
proposed  may  reduce  the  number  of 
channels  on  which  small  businesses 
could  establish  TV  stations.  Any  impact 
would  be  limited  to  the  eight  cities  and 
the  TV  channels  (plus  adjacent 
channels)  identified.  The  flexible  use 
proposal  would  enable  individual 
licensees  to  provide  a  wider  range  of 
local  services,  some  of  which  may 
involve  small  businesses  and 
entrepreneurs.  Beyond  this,  we  are 
unable  to  quantify  the  potential  effects 
on  small  entities.  We  therefore  invite 
specific  comments  on  (his  point  by 
interested  parties.  Additionally,  IT  IS 
ORDERED  That  the  Secretary  shall 
serve  a  copy  of  this  Notice  on  the  Small 
Business  Administration. 

V.  Reporting.  Recordkeeping,  and  Other 
Cornphance  Requirements 

No  new  requirements  will  be  imposed. 

VI.  Federal  Rules  Which  Overlap. 
Duplicate  or  Conflict  With  This  Rule 

To  our  knowledge,  there  are  no  other 
Federal  rules  that  overlap,  duplicate  or 
conflict  with  those  contained  in  the 
Notice. 

VII.  Significant  Alternatives 

A  variety  of  sharing  alternatives  could 
be  set  forth  based  upon  different 
cochannel  and  adjacent  channel 
protection  ratios  between  the  desired 
television  signal  level  and  the  undesired 
land  mobile  radio  signal  at  the  grade  B 
service  contour.  The  proposal  would 
reduce  the  cochannel  protection  ratio 
from  50  dB  to  40  dB.  Other  proposals 
could  reduce  the  protection  ratio  by  a 
greater  or  lesser  amount.  A  greater 
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reduction  would  allow  for  additional 
Idnd  mobile  service,  but  would  afford 
lesser  protection  to  TV  service.  A  lesser 
reduction  would  provide  less  land 
mobile  service,  but  would  afford  greater 
protection  to  television  service.  We 
believe  the  sharing  proposal  strikes  the 
proper  balance  betweeri  the  two 
.services,  but  comrnents  are  solicited  on 
alternative  protection  ratios.  As 
discussed  in  paragraph  25  alternative 
channels  could  be  obtained  by  the 
repacking  of  UHF  TV  channels  as  a 
possible  alternative  scheme  to  the 
proposed  sharing  approach.  This 
alternative  was  dismissed  principally 
because  of  the  significant  impact  such 
would  have  on  TV  licensees. 

73.  For  purposes  of  this  non  restricted 
notice  and  comment  nile  making, 
members  of  the  public  are  advised  that 
ex  parte  contacts  are  permitted  from  the 
time  the  Commission  adopts  a  notice  of 
proposed  rule  making  until  the  time  a 
public  notice  is  issued  stating  that  a 
substantive  disposition  of  the  matter  is 
to  be  considered  at  a  forthcoming 
meeting  or  until  a  final  order  disposing 
of  the  matter  is  adopted  by  the 
Commission,  whichever  is  earUer.  In 
general,  and  ex  parte  presentation  is 
any  written  or  oral  communication 
(other  than  formal  written  comments/ 
pleadings  and  formal  oral  arguments) 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff  which 
addresses  the  merits  of  the  proceeding. 
.Any  person  who  submits  a  written  ex 
parte  persentation  must  serve  a  copy  of 
the  presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addresssing  matters  not 
fully  covered  in  any  previously-filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation;  on  the  day  of  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  pre.sentation.  Each  ex 
parte  presentation  described  above 
must  also  state  by  docket  number  the 
proceeding  to  which  it  relates.  See 
generally,  §  1.231  of  the  Commission's 
Rules.  47  CFR  §  1.231. 

74.  This  action  is  taken  pursuant  to 
sections  4(i),  303(c).  303(f).  303(g).  303(r). 
of  the"CommunicationB  Act  of  1934,  as 
amended,  47  U.S.C.  154(i).  303(c),  303(f). 
303(g).  303(r)  and  332.  Interested  persons 
may  file  comments  on  this  proposal  on 
or  before  April  11, 1986  and  reply 
comments  on  or  before  May  16, 1986  All 
relevant  and  timely  comments  filed  in 
accordance  with  §§  1.415  and  1.419  of 


our  rules  and  regulations  (47  CFR  §  1.415 
and  1.419)  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding.  In  reaching  its 
decision,  the  Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  is  placed  in  the 
public  file,  and  provided  that  the 
Commission's  reliance  on  such 
information  is  noted  in  its  final  decision. 
75.  In  accordance  with  the  provisions 
of  §  1.419  of  the  Rules  and  Regulations, 
47  CFR  1.419,  formal  participants  shall 
file  an  orginal  and  five  copies  of  their 
comments.  Participants  wishing  each 
Commissioner  to  have  a  personal  copy 
of  their  comments  should  file  an  original 
and  eleven  copies.  Members  of  the 
general  public  who  wish  to  express  their 
interest  by  participating  informally  may 
do  so  by  submitting  one  copy  of  their 
comments  without  regard  to  form  (as 
long  33  the  docket  number  is  clearly 
stated  in  the  heading).  All  documents 
will  be  available  for  public  inspection 
during  regular  business  hours  in  the 
Commission's  Public  Reference  Room  at 
its  headquarters  in  Washington,  D.C. 

§2.106    Table  Of  frequency  allocation. 


76.  For  further  information  concerning 
this  rulemaking,  contact  Rod  Small  (202) 
653-8169,  Victory  Tawil  (202)  653-8114, 
Gordon  Godfrey  (202)  632-6495,  Herb 
Zeiler  or  Stuart  Overby  (202)  634-2443 
and  John  Williams  (202)  653-5940. 

Federal  Communications  Commission. 

Wiiliam  |.  Tricarico, 

Secretary. 

Appendix  A 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

Part  2  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

1.  The  authority  citation  in  Part  2 
continues  to  reads: 

Authority:  Sees.  4,  303,  48  Stat.  1066. 1082 
as  amended:  47  U.S.C.  157.  303. 

la.  In  §  2.106,  columns  5  and  6  of  the 
allocation  table  for  the  bands,  470-512 
MHz,  512-608  MHz,  and  614-806  MHz 
are  revised  as  set  forth  below. 


UnHed  Sta'es  Table 

FCC  USE  DESIGNATORS 

Govem- 

Non-Govenvnent 

(nwTt 

Allocation 
(5) 

Rule  par:(s) 
(6) 

Special  use 

Allocation 
MHz 

(«) 

frequencies 
(7) 

470-512 

470-512 

BROADCASTING 
LAND  MOBILE 

NG66    NG114 
NG127    NG146 

RADIO  BROADCAST  (TV)  (73) 
DOMESTIC  PUBLIC  LAND  MOBILE  (22) 
PRIVATE  LAND  MOBILE  (90) 
AuxiHa<-y  Broadcasting  (74) 

512-608 

512-608 

BROADCASTING 
LAND  MOBILE 

NG146 

RADIO  BROADCAST  (TV)  (73) 
PRIVATE  LAND  MOBILE  (90) 
AUXILIARY  BROADCASTING  (74) 

• 

* 

.                              •                              •                              " 

• 

614-806 

614-806 

BROADCASTING 
LAND  MOBILE 

NG30    NG43    NGI34 

RADIO  BROADCAST  (TVB)  (73) 
PRIVATE  LAND  MOBILE  (30) 
Auxiliary  Broadcasting  (74) 

• 

• 

•                            •                            •                            • 

• 

2.  In  S  2.106,  a  new  footnote  is  added 
to  the  list  of  Footnotes  following  the 
Table  of  Frequency  Allocations  as 
follows: 

§  2.106    Table  of  frequency  allocations 


NON-GOVERNMENT 


NG146    The  frequency  bands  470-512,  512- 
608  MKz,  and  614-606  MHz  are  allocated  for 
use  in  the  broadcasting  and  land  mobile  radio 
services.  In  the  land  mobile  services  they  are 
available  for  assignment  in  the  domestic 
private  land  mobile  radio  services  at,  or  in 
the  vicinity  of  8  urbanized  areas  of  the  United 
Stales,  as  set  forth  in  the  table  below,  and 
subject  to  the  standards  and  conditions  set 
forth  in  Part  90  of  thia  Chapter.  CFR  47. 
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TV  t*arntH 


Htm  YorV.  N  r    ,  . 
Los  *ogei»».  C* 

Pti,l«MDNa.  FA 
San  Francisco  CA 
Watnmgion.  OC 

HooMOO  TX 

D«««s.TX 


(Tc  IM  >rid«l  I 
(Tn  (]•  dccvMc  1 
(To  MdKitlad] 
iTo  Se  jKidar*) 
,  .'  ''0  ba  iMoMd  1 
I  (To  b*  HKtOtd  i 


Note. — Appf-ndice*  B  and  C  will  not  be 
shown  in  'he  Code  uf  Fedt^rui  Regiilatii>ns. 

Appendix  B 

The  attached  tablea  identify  the 
pr-iposed  full-power  television  farilif  es 
to  be  protected  by  private  lan.l  mobile 
stations.  Maps  displaying  the  proposed 
land  .Tiobile  operating  areas  for  each 


urbanized  area  on  the  proposed 
candidate  channels  have  been  included 
in  the  docket  fi'iR  for  this  proceeding. 
The  file  is  available  for  ."^view  in  the 
Commission's  PLblir.  Reference  Room. 


Televishdn  Facilities  To  Be  Prcectec  by  Private  Land  Mobile  Stations 

(ProcoMd] 


Urbanized  iraa 


j     FfaQjanoas 

nattabia  'or 

I  lani  nofcrfa  use 

(MHz) 


Talawnn  lar*i«t  piotacfid 


TVca* 


CH.  No. 


CO  CH .  ADJ 
CM   TA800 


-L. 


New  'o>«.  NY  . 


19.500-506 
27.548-554 


Lcs  Angeiev  Ca 


CNcago  IL . 


ban  ^rancoco  CA 


.  WLIW 

i  WHCT 
ANYE 

■  WNYC 
I  CP 

26.554-560  .  MBRE 

WTAF 

33.584-590 

34.590-596  ,  WNYC 

I  WMOC 

i  L'P 

■  WXTV 
26.642-548  I  KMPH 

I  KMEX 
i  KWYT 
KCET 
KME.X 
KTBN 
KMIFI 
KESQ 
KTBN 
KlHS 
VOCE 
"SSC 
KSSC 
KLCS 
KOOE 


32  578-584 


36.W2-e06 
42.638-944 
48,  674-680 


60.  74»-752 


Ptiiis<M()»)ta  PA 


*/mU*ngitor  DC 


MouSIon,  TX 


66.  782-7W 
41632-638 


47.  668-674 
64.  770-776 


68  794-800 
18.494-500 


24.  530-536 

28.  554-560 

34  590-596 

26  542-548 
32.578-584 
4Ze3».«44 

48.  662-668 

30.  566-572 

35  586-802 

36  602  408 
39.620-626 

16  482-488 


WCFC 

'  vvi;hq 

I  WSNS 

I  WHME 

,  WPMVR 

WILA 

WIMI 

MFBN 


KDTV 
KCSO 

trrzo 

l«T5Z 

IC^O 

KTSf 

KOEC 

KCEO 

KCMY 

KTSF 

XCf.C 

KCSA 

KVOF 

KFC8 

WNJS 

WEI  A 

WTAF 

WNYC 

WHMM 

WITF 

CP 
I  WXTV-CP 
I  WPMT 

WBFF-CP 

!  wNju-CP 

I  WVIR 
I  WWP8 

CP 

WBLM 

WHMM 

WHMM 
jCP 
I  WIVT 
'CP 


38 
41 
44 
46 
60 
64 
56 


14 
19 
20 
26 
20 
26 
32 
28 
29 
26 
32 
35 
38 
42 
23 
26 
29 
31 
32 
33 
35 

41 

*3 
45 
47 
29 
31 
35 
35 
32 
32 
38 
39 
14 


CO 

CM 

M 

AOJ 

CM 

>M 

CO 

CM 

IF 

IM 

IM 

AfU 

CM 

IM 

IF 

Ml 

IM 

IF 

CO 

CH 

AOJ 

CM. 

IF 

IM 

AOJ 

CM 

IM 

IF 

IM 

CC 

CM 

IM 

AOJ 

CM 

CO 

CM 

AOJ 

CM. 

IF 

AOJ 

CM 

AOJ 

CM 

AOJ 

CM 

AOJ 

CM 

AOJ 

CM 

AOJ 

CM 

CO  CM 

CO 

CM 

IM 

IF 

AOJ 

CM 

CO 

CM. 

TV  station  locakon 


Grada  B 

(TBlaS) 


TV  stafeop  Si<e 

cooidnalas 


N  LaM'jda 


GaaJMiOly  NY „ 

Ada-;;s.  MA 

riarttura  CT 

Na«  Yorti  NV      

Naw  Yoi*.  NY 

Naw  Lonoon  CT 

<mkm  ?afe.  PA 


Naw  Yofk.  NY 
BW^g^«^^too  NY  . 
PtviadatpXia.  PA. 

Sacaucua.  NJ 

Vitaka.  CA 

Loa  Angalaa  CA 
Los  Angolas  CA 
Loa  Anjalai.  CA. 
Los  Angales.  CA. 
Loa  Angatas.  CA. 
Santa  Ana.  CA  ... 
Palm  Sonngs.  CA 
Pain  Spnng*'  CA 
Sania  Ana.  CA.. .. 

Cntano.  CA 

i-Hinnglon.  CA 

Corona.  CA 

Corona.  CA  

Loa  Angales.  CA . 
LoaAngalas,CA. 


Owago.  IL 

BaMa  Craak.  Ml 

CtKcago.  IL 

Sou8<  BanO.  IN... 

Aurora.  IL 

Katamazoo.  Ml 

G«y  IN 

M-t.  IL 


j; 

rr 


San  Frar<c«co.  CA.. 
CA  


San  Francisco.  CA.. 
San  Francisco.  CA.. 
San  Frarcisco.  CA.. 
San  Fcanciaoo.  CA.. 
San  Francisoo.  CA.. 

Orovilta,  CA 

Sacfamanlo.  CA  ..... 
San  Frarosco,  CA .. 
Sap  Francisco.  CA.. 

Saknaa.CA 

Sap  Francisco,  CA.. 

Concord.  CA 

Camden,  NJ 

WaslUPQion.  DC 

PKilaoelpnia.  PA 

New  Yorli.  NV  

Waslnngloo.  DC 

Hamsburq.  HA 


PA 

]  Paierion  NJ 

I  Yoni.  PA , 

i  BaNimora.  MO 

Lirnlen,  NJ 

I  Chanonaaviaa.  VA... 

MagerMown.  MO 

PtMadaipnia.  PA 

I  Ric*»nond  VA 

I  Waatimglon.  DC 

WMUngien.  OC 

I  Saaford.  OE 


43 


6S 


43 


81 
46 
SO 


57 
53 
50 
60 
48 
49 
45 
56 


.PA.. 
1  Houston.  TX 


40-47-19 
42-38-14 
41-45-?9 
40-4; -21 
40-44-54 
4^-23-45 
41-'1-01 
40-02-26 


40-^4-54 
42-03-38 
40-02-21 
40-42-22 
36-1'-12 
34-13-26 
34-1 3- J5 
34-^3-36 
34-13-26 
34-13-27 
34-13-27 
33-52-00 
33-51-58 
34-13-27 
34-13-37 
33-58-19 
34-13-27 
34-13-27 
34-13-26 
34-13-36 

41-53-56 
42-34-15 
41-53-56 

41-35-43 
41-52-44 
42-34-41 
41-33^10 
41-53-56 


W 

LoogMuda 


73-27-09 
73-10-07 
72-48-08 
7T- 58-37 
73-59-10 
72-33-31 
75-52-02 
75-14-20 


from  :rty 

tor/ 

(nKiM) 


40 

41 


37-14-07 
38-07-07 
37-41-17 
37-41-12 
37-41-17 
37-41-12 
37-45-20 
39-12-21 
38-21-30 
37-41-12 
37-45-20 
36-45-32 
37-41-15 
37-53-34 
39-43-41 
38-57-49 
40-02-26 
40-42-43 
38-57-4U 
40-20-45 
40-02-21 
40-42-43 
40-01-38 
39-17-13 
40-42-43 
37-59-00 
39-39-04 
40-02-21 
37-3a22 
38-57-49 
38-57-49 
38-43-36 
40-33-58 
2S-33-17 


73-59-10 
75-56-33 
75-14-13  I 
-.1-30-28 
1'*-50-20  I 
118-03-44  j 
118-03-36  I 
1-8-03-59  . 
118-03-44 
118-03-44  I 
118-03-44  I 
116-25-56  I 
116-26-02  j 
118-03-44 
118-03-58  I 
1 17-56-57  I 
118-03-45  I 
n8-0.V45  I 
118-03-45 
1.8-03-59  I 

67-37-23  I 

65-28-11 

87-37-23 

86-09-38 

87-36-10 

85-26-'3 

87-47-09 

87-37-23 


122-26-01 

120-43-23 

122-26-07 

122-26-03 

122-26-07 

122-26-03 

122-27-05 

121-49-11 

121-06-37 

122-26-03 

122-27-05 

121-30-05 

122-26-04 

121-53  53 

74-50-39 

77-06-18 

75-14-20 

7-4-Oa-<9 

77-06-18 

7e  5,"  Oe 

75-14-13 

74-00-49 

76-36-00 

76-45-16 

74-00-49 

78-26-54 

77-58-15 

75  ••4-13 

77-  42-P"? 

77-06-. 8 

77-08-18 

75-41-33 

J5-26-06 

96-28-35 


29 

137 

33 

4 

1 

87 

102 

82 


1 

136 

82 

3 

158 

16 

16 

16 

16 

16 

;6 

104 
105 
16 
16 
18 
18 
18 
16 
16 

2 

121 

2 

79 

1 

123 

23 

2 


7 

95 

6 

6 

6 

6 

3 

104 

82 

6 

3 

87 

6 

29 

23 

i2S 

8 

80 

124 

95 

8 

80 

77 

97 

80 

102 

73 

•23 

103 

7 

7 

72 

142 

16 


DMWira 

from  :>.> 

UiTJ 

(mlM) 

29 

)37 

33 

4 

t 

87 

102 

82 

0 

1 

3 

136 

82 

3 

158 

16 

16 

16 

16 

16 

6 

10* 

105 

16 

16 

18 

18 

16 

16 

16 

2 

121 

2 

79 

1 

123 

23 

2 

7 

95 
6 

8 
6 
6 
3 
104 

82 
6 
3 

87 
6 

29 

23 

1 25 

8 

80 
124 

95 
8 

ao 

77 
97 
80 

102 
73 

.23 

103 

7 

7 

72 

142 
16 
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Television  Facilities  To  Be  Protected  by  Private  Land  Mobile  Stations— Continued 

(Proposed) 


Urbanued  aica 


DaNa«/Fl  Worth.  TX 


Frequencies 

availeble  (or 

land  mobile  ine 

(MHz) 


Television  facilities  protected 


TVc«» 


35,  596-602     

41,  632-638  I  KHTV 
63,  764-770  I  KZEI 

69,  800-806  I 

17,  480-494 
35,  596-602 
41,632-638 


62,  758-764 
66.  782-788 


KTXA 

KMLT-CP 

KRLD 

KXTX 

KLTJ 


KOIA 


+ 


Appendix  C  | 

The  attached  tables  indicate  the 
number  of  pending  low  power  television 


CH,  No.     I 


CO,  CH,.  ADJ. 
CH,.  TABOO 


67 


M 


21     IM 

35     CO  CH, 


TV  station  location 


Houston,  TX.. 
Alyin,TX 


33 


49 


58 


Fort  Woftti,  TX.. 

Marshall,  TX 

DaUas.  TX 

Dallas,  TX 

Inrmg.  TX „. 


DaHas.  TX,. 


Grade  B 
(mles) 


TV  station  site 
cooromates 


N,  Latitude 


29-34-06 
29-27-57 


S2 


32-35-22 
32-35-47 
32-35-22 
32-35-07 
32-35-22 


32-35-22 


W 
Longitude 


95-29-57 
95-13-23 


96-58-10 
94-49-16 
96-58-10 
96-58-06 
96-48-05 


96-58-10 


Distance 

from  aty 

10  TV 

(mles) 


16 
22 


17 

116 

17 

17 
14 


17 


and  television  translator  applications 
proposing  operation  on  a  candidate  laud 
mobile  channel  and  first  adjacent 


channel  within  a  50-mile  radius  of  each 
of  the  urbanized  areas. 


Pending  Low  Power  Television  Applications  Affected  by  Proposed  LM/TV  Sharing  Plan 


UrtMnoed  area 


Now  York.  NY 


I  OS  Angeles.  CA 
Chicago.  IL 


San  Francisco,  CA . 
Philadelphia.  PA 


Washington.  DC  , 
Houston.  TX 


Dallas.  TX 


Channel     !    Nc/City 


19 
27 


33   , 


25 
26 

42 
63 
68 
69 
23 
24 
25 
27 
42 
46 
30 

36 
42 
64 
69 
61 
65 
66 
67 


32 


No,/Surrounding  area  (wi'hin  50  miles) 


13 


5  (H^mpslead.  NY— 2.  Newark,  NJ— 1.  Pomplon  Lakes.  NJ— 1,  Pnnceton,  NJ— 

1), 
5  (Piainview.  NY— 1.  Atlantic  Highlands.  NJ— 1.  Dover.  NJ— 1.  Hazlet,  NJ— . 

Darien.  IXJ— 1), 

2  (Long  Beach.  CA— 1,  Van  Nuys,  CA— 1), 

11  (Anaheim.  CA— 2,  Beverly  Hills,  CA— 1.  Long  Beach.  CA— 5.  Santa  Ana. 

CA— 1.  Santa  Mooica,  CA— 1,  West  Hollywood.  CA— 1), 
10  (NaperviMe,  IL— 2.  West  Chaicago,  IL— 8), 
1  (Hammond.  IN— 1) 
1  (Arlington  Heights,  IL— 1) 

3  (Aurora.  IL— 2,  Hammond.  IN— 1), 

1  (Walnut  Creek.  CA— 1), 

4  (Palo  Alto  CA— 2  San  Jose.  CA— 2), 
3  (Sphng  City.  PA— 3) 

2  (Pnnceton,  NJ— 1.  Trenton.  NJ— 1) 

9  (Camden.  NJ— 7,  Cheny  Ha.  NJ— 1.  Elkins  Park.  PA— ir 

2  (Allentown.  FA— 2) 

48  (BaititTKife,  MD-34.  Townson,  MD-1.  Dale  City.  VA-1.  Fairtaii.  VA— 7. 
Manassas.  VA— 4.  Wanenton.  VA— 1) 

1  (Alvin.  TX— 1) 

1  (Galveston.  TX— 1) 

1  (Jacinto  City,  TX— 1). 

5  (Fort  Worth,  TX— 5), 

3  (Fon  Wor*h,  TX— 3), 

1  (Innng.  TX— 1). 


'  The  channel  19  aiiplKalibnol  National  Innovative  Programming  was  chosen  as  the  tentative  seleclee  In  lotlery  L85--4e8,  held  on  April  29,  1585  ,     ,  ^  »,« 

Notes  -The  cl«rl  indic^os  the  number  ol  oerd-ng  low  power  lelev^ion  s-kI  televrewn  translator  applicstior^  proposing  operation  on  the  ""<*?«'» '•"^."^~-'=^,"2*'!-'^„^ 

3-,ac^l  chanr^^s)  ,;ftf,r^^Si  ci.es  (Coiumn  T,V«,  ^nd  adcK.onally,  witr^.  50  miles  ol  the  r^er*xe  eerier  ol  the  urbar^ed^ea  (CoMnnFou^^         many  as  50-75  other  appl^atKjns 

p-oposing  ^xaiKjns  at  qreatar  mslances  poss*l>  could  be  a'lected  ,-eca;,'e  of  the  restnctions  on  LPTV  signal  sUangth  at  theland  rnoWe  P'^'«^'8f„f°/^^^^, ,.  „  aooiication  filmo  treeie 

T^e  ntmbers  of  cflecled  »ppl.ci!Kjnrmay  not  be  inductive  of  tte  demand  for  LPTV  sialwns  m  the  nM|or  urban  areas  because  these  areas  have  been  subject  to  an  app-ication  iiimg  ireeze 

for  itie  past  lour  years. 


Separate  Statement  of  Cunimissioner 
lames  H.  Quello       i 

1.1  re:  Further  Sharing  of  the  UHF 
Television  Band  by  Private  Land  Mobile 
Radio  Services.        i 

I  strongly  support  the  Commission's 
creation  of  a  government-industry 
advisory  committee  to  help  ensure  that 
our  sharing  proposal  does  not  result  in 
interference  to  UHF  television  service.  I 
look  forward  to  carefully  reviewing  that 
ci'nimitteo's  technical  analysis  and 
con(  lusions  as  we  consider  this  issue. 

1  tilso  believe  it  is  important  for  the 
Commission  to  consider  the  impact  of 


spectrum  sharing  on  opportunities  for 
low  power  television  in  these  markets. 
At  this  time,  it  appears  that  permitting 
spectrum  sharing  as  proposed  here 
would  completely  preclude  low  power 
service  in  a  few  major  cities.  The 
Commission  gave  notice  in  the  Low 
Power  Report  and  Order^  that  it  would 
be  concerned  about  unduly  diminishing 
the  spectrum  available  for  low  power 
television,  and  therefore  I  believe  it  is 
essential  that  we  consider  the  impact  of 
these  sharing  proposals  on  major  market 


'  Report  and  Order.  Broadcast  Do.  No.  78-253.  47 
FR  21468.  21479(1982). 


low  power  service  so  that  we  can  make 
an  informed  decision  on  this  issue. 

Finally,  I  want  to  encourage 
commenters  to  consider  whether  and  in 
what  ways  the  proposed  sharing  of  this 
spectrum  could  help  ensure  that  the 
communications  needs  of  the  public 
safety  community  will  be  fully  met.  The 
need  for  careful  planning  in  this  area 
has  increased  dramatically  as  the 
spectrum  previously  available  for  land 
mobile  expansion  has  been  utilized. 
Congress  has  directed  the  Commission 
to  consider  public  safety  needs  in  any 
allocation  decision  involving  land 
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mobile  spectrum.' and  early  input  from 
affected  public  safety  organizations 
could  be  important  to  assuring  that  the 
Commission  maximizes  the  value  of  this 
spectrum  for  these  services. 

Statement  of  Commissioner  Henry  M. 
Rivera 

Re:  Notice  of  Proposed  Rulemaking  of 
Further  Sharing  of  the  UHF  Television 
Band  by  Private  Land  Mobile  Radio 
Services. 

This  Notice  of  Proposed  Rulemaking 
(NPRM)  proposes  to  reallocate  UHF 
spectrum  to  the  land  mobile  service  in 
large  markets.  Given  the  Private  Radio 
Bureaus  projected  growth  for  land 
mobile  radio  needs,  it  seems  plain  that 
we  should  do  something  to  determine 
how  to  accommodate  this  growth. 
Soliciting  comment  on  the  options 
proposed  in  this  NPRM  is  a  reasonable 
"something"  to  do  toward  that  end.  For 
that  reason.  I  can  support  this  item. 
Nevertheless,  this  NPRM  is  deficient 
because  it  fails  to  reflect  the 
considerable  harm  this  proceeding  will 
have  upon  the  low  power  television 
(LPTV)  service.  By  failing  to 
acknowledge  that  harm,  the  Commission 
unwisely  sets  a  course  that  fails  to 
explore  technical  alternatives  that  could 
mitigate  that  harm. 

Initially,  the  item  understates  the 
demand  by  LPTV  interests  for  UHF 
spectrum.  In  the  eight  markets  identified 
in  this  NPRM.  parties  interested  in 
brqadcasting  have  been  precluded  from 
applying  for  new  channels  for  a  number 
of  years  because  both  the  VHF  and  UHF 
television  bands  have  been  saturated. 
LPTV  provided  the  first  new  television 
broadcast  c  portunities  in  these 
markets.  The  proposals  in  this  item  will 
eliminate  virtually  all  pending  LPTV 
applications.  They  will  also  preclude 
future  opportunities  for  LPTV  for  as  far 
as  100  miles  from  the  designated  cities. 

The  NPRM  appears  to  take  the 
position  that  this  damage  to  LPTV  is 
minimal  because  there  are  few  pending 
LPTV  applications  in  the  affected 
markets  (and.  therefore,  little  interest  in 
LPTV).  However,  the  item  is  somewhat 
disingenuous  in  this  regard. 
Implementation  of  the  LPTV  service  has 
moved  so  slowly  that  the  Commission 
cannot  accurately  gauge  the  level  of 
interest  for  LPTV  in  these  eight  cities 
based  on  the  number  of  pending  LPTV 
applications.  The  partial  freeze  prior  to 
formal  initiation  of  the  service.'  the 


television  market  freeze.' and  the  still- 
in-effect  general  freeze' all  prohibited 
the  filing  of  applications  in  these  cities. 
The  small  number  of  pending 
applications  merely  reflects  these  filing 
prohibitions — not  a  lack  of  interest. 
Given  the  astronomical  prices  for 
television  stations  in  these  markets, 
there  is  little  question  that  the  interest 
level  in  additional  broadcast 
opportunities  is  high.  All  of  which  is  to 
say  that  land  mobile  radio  is  not  the 
only  unsatisfied  spectrum  demand  in 
these  markets.  Many  potential  LPTV 
applicants  have  waited  patiently  since 
1981  to  file  applications,  only  to  find  that 
now  the  Commission  has  slam.med  the 
door  in  their  faces  without  so  much  as 
acknowledging  their  existence  and  their 
unsatisfied  need  for  spectrum. 

Because  it  has  seriously  understated 
the  impact  of  these  proposals  on  the 
LPTV  service,  the  Commission  is  in  the 
unfortunate  posture  of  having  begun  a 
proceeding  that  will  all  but  preclude 
LPTV  in  the  eight  largest  geographic 
markets  without  considering  ways  to 
mitigate  that  consequence.  At  a 
minimum,  the  NBRM  should  have 
solicited  comments  on  various  ways  of 
liberalizing  the  LPTV  technical  rules  to 
create  new  LPTV  filing  opportunities  to 
replace  those  eliminated  by  the 
proposed  reallocation.*  Hopefully,  the 


'  Federal  Cofnmunications  Commis5ion 
Authonzalion  Act  of  1963.  Pub  I..  9ft-214  Si-c  9.  <r 
Stat.  1467  (1963). 

'  Ordfr  Iwposing  Freeze.  19  FR  2602  (May  1 1. 
1<W11 


•  Report  and  Order.  Docket  No  82-107.  47  FR 
21468  |May  18.  1962). 

'  Orricr  a:  paranroph  46.  FCC  83-423  (September 
IS.  1963). 

'There  are  feveral  practical  chaivies  in  t>ie  LPTV 
technical  rules  that  could  be  investigated  during  this 
proceeding  for  the  purpose  of  providing  replacetnent 
spectrum  for  IJTV  in  the  affected  markets.  For 
example,  the  UTV-lo-full  power  L'HF  television 
inlermodulation  (IM)  taboos  could  be  eliminated 
without  cognizable  interference  to  the  protected 
5cr\ice  ared  of  full  ser\ice  television  stations  The 
existing  LPTV  tc<-land  mobile  co-channel  52  dBu 
signal  strength  limit  at  the  land  mobile  protected 
contour  could  be  reduced  and  the  LPTV-to-land 
mobile  adiacent  channel  76  dBu  signal  strength  limit 
at  the  land  mobile  protected  contour  eliminated 
without  cognizable  interference  to  land  mobile  radio 
reception.  The  proposed  "interim  protection 
standards"  for  UTV's  stations  operating  from  high 
sites  seems  unnecessarily  conservative  given  the 
absence  of  any  history  of  interference  problems 
between  existing  translators  and  land  mobile 
facilities  on  I'HF  channels  14  through  20  using  the 
current  protection  standards.  Furthermore,  adjacent 
channel  UTV  stations  could  operate  within  land 
mobile  service  areas  wilh  proper  coordination 
l)etween  UTV  transmitter  and  land  mobile  base 
stations  and  mobile  relay  sites  While  the  resulting 
LPTV  opportunities  would  suffer  from  occasional 
transitory  interference  to  reception  from  land 
mobile  unit  stations,  this  slightly  degraded  service 
may  be  infinitely  preferable  to  no  LPTV  service  in 
these  markets  at  all.  While  comments  on  these  and 
similar  technical  ad]ustment8  could  have  gone  a 
lung  way  towards  limiting  the  damage  this  NPRM 
docs  to  the  nascent  LPTV  service,  the  NPRM 
unfortunately  understates  the  impact  of  the  NPRM  s 
proposals  and  ignores  the  effects  of  the  proposed 
changes. 


Commission  will  rectify  this 
shortcoming  during  the  long  comment 
period  afforded  in  this  NPRM  by 
initiating  a  rulemaking  proceeding  to 
address  this  concern. 
|FR  Doc.  85-14709  Filed  6-l»-«5:  8:45  am) 

BILLING  CODE  S712-«t-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  195 

(Docket  PS-SO,  Notice  21 

Transportation  of  Hazardous  Liquids 
by  Pipeline;  Regulation  of  Intrastate 
Pipelines 

AGENCY:  Materials  Transportation 
Bureau  (MTB),  DOT. 
ACTION:  Petitions  for  reconsideration  of 
final  rule;  request  for  comments. 

SUMMARY:  A  final  rule  extending  the 
applicability  of  existing  Federal  safety 
standards  for  pipelines  transporting 
hazardous  liquids  in  interstate  or  foreign 
commerce  to  those  transporting 
hazardous  liguids  that  affect  interstate 
or  foreign  commerce  was  published  on 
April  23. 1985  (50  FR  15895).  MTB  has 
received  two  petitions  for 
reconsideration  of  that  rule.  MTB 
solicits  comments  on  these  petitions. 
DATE:  Comments  must  be  received  on  or 
before  July  22. 1985. 

ADDRESS:  Comments  should  identify  the 
docket  and  notice  numbers  and  be 
submitted  in  triplicate  to  the  Dockets 
Branch,  Materials  Transportation 
Bureau,  Department  of  Transportation, 
400  7th  Street  SW.,  Washington,  D.C. 
20590.  All  comments  and  other  docket 
material  are  available  in  Room  8426  for 
inspection  and  copying  between  the 
hours  of  8.30  a.m.  and  5:00  p.m.  each 
working  day. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Betsock  (202)  755-4972 
regarding  the  content  of  this  notice,  or 
the  Docket  Branch  (202)  426-3148 
regarding  copies  of  the  petitions  for 
reconsideration  or  other  information  in 
the  docket. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  203(a)  of  the  Hazardous 
Liquid  Pipeline  Safety  Act  of  1979 
(HLPSA)  (49  U.S.C.  2002)  requires  the 
Secretary  of  Transportation  to  establish 
minimum  Federal  safety  standards  for 
the  transportation  of  hazardous  liquid 
by  pipeline  in  or  affecting  interstate  or 


i 
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foreign  commerce.  The  HLPSA  defines 
interstate  pipeline  facilities  as  those 
iisi:d  for  transportation  of  hazardous 
liquids  in  interstate  or  foreign  commerce 
and  intrastate  pipeliie  facilities  as  those 
pipeline  facilities  used  for  transportation 
affecting,  but  not  in,  jnlerstate  of  foreign 
commerce.  Once  Federal  standards  are 
adopted,  the  HLPSArorovides  for  State 
iidiiptii'n  and  enforcement  of  the  . 
Federal  standards  foT  intrastate  pipeline 
facilities.  Although  State  safety 
rej^iilation  of  interstate  pipeline  facilities 
is  preempted,  the  HIJPSA  permits  States 
lo  adot)t.  with  respc(}t  to  intrastate 
pipeline  fac;liUes,  .nddilional  or  more 
Sirjn}:>(!ril  s.ifeTy  regulations  that  are 
compaubio  with  Federal  standards. 
Although,  until  this  nilemaking,  49 
CKR  Part  195  has  noj  used  the  term, 
existing  Foderjl  safoty  standards  have 
been  applicable  onlv  to  interstate 
pipeline  facilities.  Tie  jurisdictional 
reach  has  been  described  in  §  la.S.llaJfl) 
as  covering  pipelinet  "subject  to  the 
jurisdiction  of  the  Federal  Energy 
Regulatory  Commission  (FERC)."  In  the 
notice  of  proposed  rulemaking  published 
on  March  26,  1984,  (49  FR  Ull6).  MTB 
proposed  to  extend  the  applicability  of 
the  st.indards  lo  intnistate  pipeline 
triinsporlation  and  proposed  definitions 
of  intcrstuti;  and  intrastate  pipelines 
v.hich  closely  follovyed  the  definitions  of 
interstate  and  intrasltate  pipeline 
facilities  in  the  HLP$.\.  There  was  little 
if  any  discussion  corcerning  those 
definitions  either  by  public  commenters 
or  by  members  of  the  Technical 
Hazardous  Liquid  Pipeline  Advisory 
Committee  which  approved  the 
proposed  rule.  Only  one  commenter,  the 
Southern  Pacific  Pipte  Lines  Company 
(Southern  Pacific),  objected  to  the 
proposed  definition*. 

The  final  rule  adopted  definitions 
substantially  the  same  as  proposed. 
Because  Nfl  B  had  proposed  to  continue 
some  refert;nce  to  FERC  jurisdiction  in 
applying  the  definitions  and  was  aware 
of  questions  that  had  arisen  through  use 
of  this  reference  and  of  potential 
questions  concening  the  definitions, 
MTB  published  a  statement  of  agency 
policy  and  interpretation  an  app':'ndix  to 
the  final  rule  (Appendix  A).  Appendix  A 
provides  guidelines  on  how  MTB  will 
make  use  of  FERC  jurisdictional 
decisions  in  applying  the  definitions. 
Southern  Pacific  and  the  California 
State  Fire  Marshal  bave  filed  petitions 
for  reconsideration  jof  the  final  rule, 
each  ciMng  the  defiailions  of  interstate 
and  intrast.ite  pipeline  facilities  as  the 
reason  for  the  petitions.  Because  of  the 


eornictiug  nature  o 


solicits  comments  c  n  the  issues 
described  below.  T  lese  comments  will 


the  petitions.  MTB 


be  considered  by  MTB  in  rendering  a 
decision  on  the  petitions. 

Although  Appendix  A  is  not  part  of 
the  regulation  itself,  in  publishing  the 
final  rule,  MTB  soUcited  comments  to 
aid  in  possible  future  refinements  of 
examples  provided  in  Appendix  A. 
Because  those  comments  may  shed  hght 
on  issues  raised  in  the  petitions  for 
reconsideration,  those  comments 
already  received  or  which  are  received 
prior  lo  the  closing  date  of  this  notice 
will  be  placed  in  the  docket  and 
considered  in  evaluating  the  petilionb. 

Southern  Paciric's  Petition 

Southern  Pacific  requests  a  change  in 
the  definitions  that  will  define  as 
interstate  pipeline  facilities  any  pipeline 
facilities  that  are  physically  connected 
to  pipeline  facilities  used  in 
transportation  in  interstate  or  foreign 
commerce.  Southern  Pacific  claims  that 
pipeline  facilities  operated  by  interstate 
pipeline  companies  are  "indivisible 
units  with  all  parts  and  facilities  built, 
operated,  and  maintained  with  a 
commonality  of  design  and  construction 
features  integrated  and  controlled  from 
a  central  command  point"  and  that 
additional  or  more  stringent  safety 
standards  that  might  be  imposed  by 
States  on  intrastate  portions  of  those 
"indivisible  units"  "will  cause  service 
disruptions  and  backups  thoughout." 
Although  this  point  is  not  further 
explained  in  the  petition,  MTB  believes, 
from  discussions  with  Southern  Pacific 
subsequant  to  issuance  of  the  final  rule 
and  prior  to  its  filing  of  this  petition,  that 
Southern  Pacific's  concern  in  this  area  is 
the  current  California  rule  requiring 
periodic  hydrostatic  testing  of 
hazardous  liquid  pipelines  and  the 
possibility  of  State  rules  requiring  lower 
operating  pressures.  In  the  former  case. 
Southern  Pacific  has  received  waivers 
from  the  California  rule.  MTB 
speci.^ically  seeks  comments  on  the 
possible  impact  of  stale  regulation  of 
physically  connected  intrastate  facilities 
on  interstate  pipeline  transportation. 

California  State  Fire  Marshal's  Petition 

The  California  State  Fire  Marshal 
(California)  claims  that  the  definitions 
set  forth  in  the  final  rule  are  difficult  to 
apply  and  that  the  guidelines  provided 
in  Appendix  A  fail  to  correct  the 
difficully  because  they  continue  to  use 
FERC  jurisdictional  decisions  as  a  basis 
for  determining  DOT  jurisdicticn. 
California  claims  that  Federal  and  State 
enforcement  personnel  will  have 
difficulty  in  making  determinations 
based  on  tariff  fiHngs  and  the  FERC 
routinely  accepts  all  tariffs  filed  without 
making  jurisdictional  determinations. 
Because  the  term  "connect"  is  not  used 


in  the  HLPSA.  California  contends  that 
MTB's  consideration  of  physical 
connection  in  applying  the  definitions  is 
erroneous  and  that  the  degree  of  use  of 
particular  facilities  for  transportation  in 
interstate  or  foreign  commerce  is  a  more 
appropriate  consideration.  California 
requests  that  interstate  pipeline 
facilities  be  defined  as  that  part  of  a 
pipeline  "which  is  used  primarily  in 
interstate  or  foreign  commerce,  and 
which  crosses  a  Siale  line  or  foreign 
border,  and  is  considered  from  point  or 
points  of  product  ending  in  one  State  to 
points  of  delivery  in  another  Stale  or 
foreign  county."  California  appears 
concerned  thai  an  overemphasis  on 
physical  connection  in  describing 
interstate  pipeline  facilities  will  unduly 
limit  the  pipeline  facilities  available  for 
state  regulations.  MTB  specifically 
solicits  comments  on  this  point  and  on 
the  degree  of  use  pipline  facilities  for 
transportation  in  interstate  or  foreign 
commerce  as  the  criterion  for 
determining  whether  pipeline  facilities 
are  interstate. 

Ust  of  Subjects  in  4S  CFR  Part  195 

Interstate  pipeline.  Intrastate  pipeline. 
Pipeline  safety. 

(49  U.S.C.  2002;  49  CFR  1.53  and  Appendix  A 
of  Parti) 

Issued  in  Washington,  D.C.  on  June  17, 
19{15. 

Richard  L.  Beam, 

Associate  Director.  Office  of  Pipeline  Safety 
Rtyulatiun. 
[FR  Doc.  85-14902  Filed  6-19-85:  8;45  amj 

BlLL'MG  COO€  4910-SO-M 


National  Highway  Traffic  Safety 

Aciminls*raiion 

49  CFR  Part  542 

I  Docket  No.  T65-01;  Notice  1] 

Proced'jres  for  Selection  of  Covered 
Vehicles;  Motor  Vehicle  Theft  Uw 
Enforcement  Act  of  1S84 

agency:  N.ili'jnf.!  Highway  Traffic 
Safety  Administration  (NHTSA). 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  is  issued  under 
Title  VI  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act.  It 
proposes  procedures  for  selecting  high 
theft  motor  vehicle  lines  to  be  covered 
under  the  proposed  vehicle  theft 
prevention  standard.  That  standard 
would  require  the  marking  of  major 
component  parts  on  all  cars  in  lines 
subject  to  its  requirements.  This  notice 
proposes  to  establish  the  procedures  lo 
be  followed  in  selecting  those  lines 
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which  will  be  subject  to  the 
requirements  of  the  standard.  The 
procedures  are  divided  into  two 
different  sets.  One  set  is  the  procedures 
to  be  followed  for  selecting  the  high 
theft  lines  from  those  car  lines 
introduced  after  January- 1, 1983,  but 
before  the  effective  date  of  the  theft 
prevention  standard.  The  other  set 
would  be  applied  to  select  high  theft 
lines  from  those  car  lines  introduced 
after  that  effective  date. 
DATES:  Comments  on  this  notice  must  be 
received  by  this  agency  not  Jater  than 
July  5,  1985. 

ADDRESS:  Comments  should  refer  to 
Docket  No.  T85-01:  Notice  1,  and  be 
submitted  to:  Docket  Section,  NHTSA. 
Room  5109,  400  Seventh  Street,  SW., 
Wabhington.  D.C.  20590.  (Docket  hours 
are  8:00  a.m.  to  4:00  p.m.  Monday 
through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Brian  McLaughlin.  Office  of  Market 
Incentives.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street,  SW..  Washington.  DC  20590 
(202-426-9522). 
SUPPtEMENTARY  INFORMATION: 

The  Motor  Vehicle  Theft  Law 
Enforcement  Act  of  1984 

The  Motor  Vehicle  Theft  Law 
Enforcement  Act  of  1984  (Theft  Act) 
added  Title  VI  to  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (Cost 
Savings  Act).  Title  VI  requires  NHTSA, 
by  delegation  from  the  Secretary  of 
Transportation,  to  promulgate  a  vehicle 
th^ft  prevention  standard  mandating  a 
marking  system  for  the  major 
component  parts  of  high  theft  lines.  To 
imolement  the  mandate  of  the  Theft  Act, 
-N'HTSA  must  divide  each 
manufacturer's  passenger  motor 
vehicles  into  different  "lines".  A  "line" 
is  a  group  of  vehicles  sold  with  the  same 
nameplafe,  such  as  Mustang,  Camaro,  or 
Aries.  The  agency  must  then  select 
those  lines  which  ^re  "high  theft  lines", 
and,  therefore,  subject  to  the 
requirements  of  the  theft  prevention 
standard. 

Section  603(a)(1)  of  the  Cost  Savings 
Act  (15  U.S.C.  2023(a)(1))  specifies  three 
different  groups  of  lines  that  are 
designated  as  high  theft  lines  for 
purposes  of  the  standard.  The  groupings 
are  as  follows: 

(1)  Existing  lines  that  are  determined 
on  the  basis  of  actual  theft  data  to  have 
a  theft  rate  exceeding  the  median  theft 
rate  for  all  new  passenger  motor 
vehicles  in  1983  and  1984  are  high  theft 
lines  under  the  provisions  of  section 
603(a)(1)(A).  "Existing  lines"  are  those 
lines  introduced  before  January  1, 1983. 
(This  date  is  predicated  on  publication 


in  1985  of  the  final  rule  establishing  the 
theft  prevention  standard). 

(2)  Lines  introduced  after  January  1, 
1983  that  are  likely  to  have  a  theft  rate 
exceeding  the  median  theft  rate  are  high 
theft  lines  under  the  provisions  of 
section  603(a)(1)(B). 

(3)  Lines  whose  theft  rate  is  or  is 
likely  to  be  below  the  median  theft  rate, 
but  whose  major  component  parts  are 
interchangeable  with  a  majority  of  the 
major  component  parts  of  a  line  that  is  a 
high  theft  line,  are  high  theft  lines  under 
the  provisions  of  section  603(a)(1)(C). 
However,  car  lines  whose  theft  rate  is  or 
is  likely  to  be  below  the  median  theft 
rate  will  not  be  treated  as  high  theft 
lines  pursuant  to  this  third  grouping  if 
such  low  theft  or  likely  low  theft  lines 
account  for  greater  then  90  percent  of 
total  production  of  all  lines  containing 
such  interchangeable  parts:  section 
603(a)(l)(C)(i)and{ii). 

Section  603(a)(3l  of  the  Cost  Savings 
Act  specifies  that  not  more  than  14  of  a 
manufacturer's  lines  introduced  before 
the  effective  date  of  the  standard  can  be 
selected  as  high  theft  lines  under  the 
first  two  groups  listed  above.  This  14 
line  limitation  does  not  include  those 
vehicles  selected  as  high  theft  lines 
under  the  third  group  listed  above;  i.e., 
cur  lines  which  have  interchangeable 
parts  with  high  theft  lines. 

Section  603(a)(2)  of  the  Cost  Savings 
Act  states  that  the  selection  of  lines  as 
high  theft  lines  subject  to  the 
requirements  of  the  theft  prevention 
standard  should  be  accomplished  by 
agreement  between  the  manufacturer 
and  NHTSA  if  possible.  However,  that 
section  also  states  that  the  agency  must 
unilaterally  select  the  subject  lines  if  no 
agreement  is  reached.  In  the  event  that 
no  agreement  is  reached  between  the 
agency  and  the  manufacturer,  this 
section  requires  NHTSA  to  make  the 
selections  on  a  preliminary  basis  and 
give  the  manufacturer  an  opportunity  to 
comment  on  those  selections. 

This  notice  proposes  the  procedures 
which  the  manufacturers  and  this 
agency  would  follow  in  attempting  to 
agree  on  the  lines  to  be  selected  as  high 
theft  lines  for  those  lines  introduced 
after  January  1, 1983  and  for  likely  low 
theft  lines  having  a  majority  of  major 
component  parts  interchangeable  with 
high  theft  lines.  The  selection  of  existing 
lines  that  have  a  theft  rate  exceeding  the 
median  theft  for  all  new  passenger 
motor  vehicles  in  1983  and  1984  is  being 
handled  in  a  separate  action.  NHTSA 
published,  for  review  and  comment, 
data  on  passenger  motor  vehicle  thefts 
at  50  FR  18708,  May  2, 1985. 

Additionally,  this  notice  addresses 
how  the  14  line  limitation  of  section 
603(a)(3)  of  the  Cost  Savings  Act  would 


be  implemented.  The  notice  also  sets 
forth  the  rights  manufacturers  hj"ve  if 
they  disagree  with  the  agency's 
preliminary  determination  that  a 
specific  line  should  be  selected  as  a  high 
theft  line. 

NHTSA  emphasizes  that  this  notice 
proposes  only  to  add  a  procedural 
adjunct  to  the  theft  prevention  standard. 
This  notice  does  not  propose  any 
substantive  requirements  or  restrictions. 
It  simply  sets  forth  the  proposed 
procedures  to  be  followed  in 
determining  which  of  a  vehicle 
manufacturer's  lines  will  be  subject  to 
the  requirements  of  the  theft  prevention 
standard. 

Accordingly,  this  notice  should  be 
considered  in  conjuction  with  the 
previous  notice  of  proposed  rulemaking 
implementing  the  provisions  of  the  Theft 
Act,  which  was  published  at  50  FR 
19728;  May  10, 1985.  That  notice 
proposed  a  minimum  performance 
standard  for  the  identification  of  major 
component  parts  of  high  theft  lines  by 
affixing  or  inscribing  identifying 
numbers  or  symbols  thereto,  rules 
specifying  who  may  certify  compliance 
with  that  performance  standard,  and  the 
criteria  to  be  used  in  selecting  parts  as 
"major  parts"  and  particular  lines  as 
"high  theft  lines". 

Overview  of  the  Proposed  Procedures 

This  notice  sets  forth  two  different 
sets  of  procedures  which  would  be  used 
to  select  the  lines  which  will  be  subject 
to  the  requirements  of  the  theft 
preventing  standard.  The  first  set  of 
procedures,  contained  in  sections  542.1. 
542.2.  and  542.3.  would  be  applied  to 
those  lines  introduced  on  or  after 
January  1. 1983.  and  before  the  effective 
date  of  the  theft  prevention  standard. 
The  other  set  of  procedures,  contained 
in  sections  542.4  and  542.5,  would  be 
applied  to  car  lines  introduced  after  the 
effective  date  of  the  theft  prevention 
standard. 

Under  each  of  these  proposed 
procedures,  the  manufacturer  would 
apply  the  relevant  criteria  to  its 
currently  produced  and  planned 
vehicles,  and  submit  its  views  and 
supporting  analysis  as  to  which  of  its 
lines  should  be  selected  as  high  theft 
lines,  together  with  the  factual 
information  considered  in  reaching  its 
conclusions.  NHTSA  believes  this 
approach  is  appropriate  because  the 
manufacturers  have  ready  access  to 
detailed  information  on  their  products 
and  can  use  this  information  easily  to 
make  the  initial  statement  about  which 
lines  should  be  selected  as  high  theft 
lines,  using  the  relevant  criteria.  By 
allowing  the  manufacturers  to  submit  an 
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initial  position  together  with  the  facts 
supporting  that  position,  NFITS.^ 
believes  that  the  selection  process  can 
be  expedited  and  thai  agreements  can 
be  promoted  hptweerlthe  rritinufacturers 
ard  the  agency  as  to  ibe  lines  and  parts 
w  hich  should  be  covat;d  by  the 
subblantive  requircminls  of  Part  541. 

The  agency  is  requesting,  instead  of 
requiiinf!,  the  vehicle pajiufactuiers  to 
siMiT,!!  these  selcctioiis  and  evaluations. 
If  the  manufactorer  does  not  provide 
tliis  information,  hovwjver.  section 
(i!M(  j)(2)  of  the  Cost  Savings  Act 
rr-nuires  NHlS.-\  to  unilaterally  select 
th.jt  manufacturer's  lines  which  will  be 
covered  by  the  theft  prevention 
standard.  Hence,  the  desirability  of 
co'^peration  between  the  manufacturers 
an  J  NHTSA  in  selecting  the  covered 
lines  and  parts  is  obvious  and  great. 
Section  60;i(ij)  of  the  Cost  Savings  Act 
(15  U.S.C.  2023tc)]  directs  the  agency  to. 
by  rule,  require  each  manufacturer  to 
provide  information  fiecessary  to  select 
tiie  high  theft  lines  and  major 
component  parts  to  be  covered  by  this 
standards.  NHTSA  anticipates, 
however,  that  the  manufacturers  will  be 
forthcoming  and  cooperative  in 
providing  the  agency  vj\\h  their  views 
and  supporting  analyses  proposed  to  be 
submitted  under  this  new  part,  so  that 
Part  542  should  satisfy  the  mandate  in 
section  603(c).  If,  of  course,  the  agency 
does  not  receive  or  otherwise  obtain  the 
necessary  information  on  which  to  base 
its  decision,  changes  to  the  rule  would 
be  considered  to  require  this 
information. 

NHTSA  is  also  aware  of  the 
poientially  sensitive  nature  of  much  of 
the  information  that  will  be  provided  by 
the  manufacturers  in  these  submissions. 
The  agency  specifically  directs  the 
manufacturers'  attention  to  its 
regulation  setting  forth  the  procedures 
for  claiming  confidentiality  for 
information  (49  CFR  Part  512).  end 
as.'jres  the  manufacturers  that 
information  which  is  confidential  within 
the  !n»^ani:ig  of  that  regulation  will  not 
be  disrio.^cd  in  accordance  with  agency 
ruli^s  and  regulations. 

The  agency  will  promptly  review  the 
manufdctirer's  selections  and 
evaluations  and  notify  the  manufacturer 
of  its  agreement  or  disagreement  with    ■y 
them.  The  agency  does  not  anticipate 
that  it  would  disagree  with  a 
manufacturer's  position  that  a  line 
should  be  selected  as  a  high  theft  line. 
The  agency's  notification  to  the 
manufacturer  of  its  preliminary 
determinations  would,  of  course,  include 
the  facts  and  supporting  rationales  for 
the  determinations.  Those 
determinations  which  agree  with  the 


manufacturer's  views  would  probably 
be  comparatively  less  fully  explained 
than  those  dcttiminalions  which 
disagree  with  the  manufa.-.turer'o  initial 
positions.  The  latter  determinatiopg 
would  set  forth  in  detail  the  supporting 
reasons. 

The  manuf-^cturer  would  then  be  • 
allowed  3C  d.nys  after  receiving  the 
agiincy's  preliminary  determinations  to 
rrjq'jost  ajiency  lecc.isideration  of  any 
deieiniinatii^u  to  which  the 
mmi.facturer  objertr..  The  agt^n^y  has 
tentatively  conc.Iuded  that  a  30  lUy 
period  would  allow  adequate  time  for  a 
m.anfjcturer  to  pr.-ipare  and  present  an 
effentive  rebuttal  arg"ment,  wh  !c  al.so 
ensuring  a  re!ativt:ly  swift  final  decision. 
Anv  request  for  reconsi;?eratiun  must 
include  all  facts  and  arguments  which 
undeiiie  the  matuifacta.-er's  oLjections. 
Further,  during  this  30  day  period,  the 
manufacturer  could  request  a  meeting 
wiMi  the  agency  to  explain  its  objections 
in  detail.  NHTSA  afiticipaU.-s  that  a 
meeting  at  this  point  could  aid  both  the 
aijency  ao-i  the  manufacturer  in  fully 
undersfanuing  the  reasons  for  the 
Gth.:-r"s  position,  and  allow  the  parties 
every  opportunity  to  reach  agreement  on 
the  appropriate  determination  for  a 
particular  line. 

If  a  manufacturer  requests 
r?consideration  of  an  agency 
determination,  NHTSA  would  inform 
the  manufacturer  of  its  final 
determination  promptly  after 
considering  the  manufacturer's 
objections  and  explain  the  basis  for  that 
final  determination.  This  decision  would 
be  the  agency's  final  determination.  If 
no  request  for  reconsideration  is 
received  within  the  30  day  period  after 
the  manufacturer  receives  the  agency's 
preliminary  determ.ination,  the 
preliminary  determination  would 
automatically  become  final.  Should  the 
manufacturer  disagree  with  this  final 
agency  determination,  it  has  the  right  to 
seek  judicial  review  of  the  agency 
determination,  as  specified  in  section 
610  of  the  Cost  Savings  Act  (15  U  S.C. 
2030). 

NHTSA  does  not  anticipate  that 
much,  if  any.  of  the  information  and 
communications  involved  in  the 
scleciion  process  will  be  made  availalile 
to  the  public.  Section  609  of  the  Cost 
Savings  Act  (15  U.S.C.  2029)  stales  that 
trade  secret  information  obtained  by  the 
agency  under  the  Theft  Act  shall  be 
treated  as  confideatial,  but  that 
information  "may  be  disclosed  to  other 
officers  or  employees  concerned  with 
carrying  out  this  title  or  when  relevant 
in  any  proceeding  under  this  title  [other 
than  a  proceeding  under  section  603(a) 
(21  or  (3)  of  this  title].'  NHTSA 


construes  this  language  to  mean  that  it 
hjs  no  authority  to  m.ake  public  trade 
sfeiiet  information  during  the  selection 
process.  The  ?gency  anticipates  that 
most,  if  not  all.  of  the  information 
provided  to  NHTSA  by  the  maufacturers 
during  the  selection  process  will  be 
trade  secrets,  and  will  be  accorded 
confidential  treatment. 

Ni  ITSA  will  keep  records  of  the  dates 
of  merlinos  with  the  various 
maiufactursMS  and  any  nonconfidential 
matters  discussed  at  such  meetings. 
Thase  records  will  be  made  available  to 
the  public  in  response  to  requests  filed 
u'l.ier  the  Freedom  of  Information  Act  (5 
U.S.C.  552(b)).  Of  course,  the  lines  which 
are  finally  selected  for  coverage  under 
the  theft  prevention  standard  will  be 
made  public.  The  agency  believes  that 
this  approach  to  public  disclosure  is  the 
only  one  consistent  w-ith  the 
requi'-e.Tents  of  Title  VI  of  the  Cost 
Savings  Act.  and  will  encourage  gieater 
openness  and  cooperation  by  the 
manufacturers  during  the  selection 
process. 

NHTSA  proposes  that  the  selections 
of  lines  subject  to  Part  541  be  added  to 
Appendix  A  of  Part  541  by  October  24, 
1985.  for  lines  introduced  before  the 
effective  date  of  the  standard,  and  by 
annual  amendments  thereafter,  as  new 
hnes  are  selected  an  high  theft  lines. 
These  annual  amendments  will  inform 
the  public  of  those  lines  which  have 
been  finally  determined  to  be  "high  theft 
lines",  and  will  be  subject  to  the 
marking  requirements  of  Part  541. 
Comment  is  specifically  requested  on 
the  appropriateness  of  publishing  these 
annual  updates  to  Appendix  A  of  Part 
541.  together  with  any  reasons  why  such 
amendments  shoud  be  published  more 
or  less  frequently. 

Differentiation  Between  Vehicle  Lines 

NI  ITSA  proposes  to  use  the  same 
definition  of  "lines  "  as  it  d'd  for  the 
notice  publishing  theft  rates  for  the 
various  existing  lines;  see  50  PR  18706. 
May  2. 1985.  That  is.  all  vehicles  with 
the  same  nameplate  would  be  treated  as 
a  single  line,  regardless  of  styling  and 
performance  differences.  Comments  are 
invited  on  this  proposed  definition. 

Procedures  for  Selecting  Lines 
Introduced  After  |anuary  1, 1983,  but 
Before  the  Effective  Dale  of  the 
Standard  To  Be  Covered  by  the  Thcfl 
Standard 

Proposed  §  542.1  sets  forth  the 
procedures  for  selecting  the  high  theft 
lines  for  lines  introduced  after  January  1, 
19H3,  but  before  the  effective  date  of  the 
theft  prevention  standard,  §  542.2  sets 
forth  the  procedures  to  be  followed  in 
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limiting  to  14  the  number  of  lines 
produced  by  a  single  manufacturer 
which  will  be  designated  as  high  theft 
lines  because  of  their  actual  or  likely 
high  theft  rate.  §  542.3  sets  forth  the 
procedures  to  be  followed  in 
determining  which  lines  with  theft  rates 
belnw  the  median  should  nevertheless 
be  subject  to  the  standard  because  a 
majority  of  their  major  component  parts 
are  interchangeable  with  those  of  high 
theft  lines. 

Each  of  these  three  sections  propose 
short  time  schedules  for  both  the 
manufacturer  and  the  agency.  For 
instance,  manufacturers  would  have  to 
submit  their  evaluations  and  supporting 
rationales  to  the  agency  not  later  than 
July  24. 1985.  NUTSA  would  have  to 
complete  its  initial  determinations  by 
August  24. 1985.  These  deadlines  are 
necessary  to  achieve  compliance  within 
the  time  period  set  by  Congress  for  the 
selection  of  lines.  Under  section 
603(a)(3)  of  the  Cost  Savings  Act,  the 
agency  must  select,  by  October  24. 1985. 
(he  high  theft  lines  among  all  existing 
lines  and  among  all  new  lines 
introduced  between  |anuary  1, 1983,  and 
the  effective  date  of  the  final  standard. 
The  agency  invites  comments  on  the 
ability  of  manufacturers  to  meet  the 
proposed  deadlines  set  forth  for  these 
sections. 

Section  542. 1    Procedures  for  selecting 
pre-standard  new  lines  that  are  likely  to 
have  high  theft  rates. 

The  manufacturer  would  apply  the 
criteria  outlined  in  Appendix  C  of 
proposed  Part  541  to  each  line 
introduced  between  January  1, 1983,  and 
the  effective  date.  Briefly,  the  criteria  of 
Appendix  C  are: 

(a)  Price: 

|b)  Vehicle  image: 

(c)  Competitive  lines; 

(d)  Line  or  lines  that  the  new  line 
replaces: 

(e)  Presence  or  absence  of  any  new 
theft  prevention  devices: 

(f)  Any  available  theft  date  for  lines 
already  introduced. 

After  applying  these  criteria,  each 
affected  manufacturer  would  submit  its 
view  that  a  line  is  likely  to  be  a  high 
theft  or  low  theft  line  and  its  supporting 
rationale  to  NHTSA  by  July  24. 1985. 
The  agency  would  carefully  consider  the 
manufacturer's  submission  to  decide 
whether  it  agrees  or  disagrees  with  the 
manufacturer's  views. 

Within  30  days,  the  agency  would 
inform  the  manufacturer  of  its 
agreement  or  disagreement  with  the 
manufacturer's  views  as  to  whether  its 
various  lines  should  be  included  or 
excluded  from  the  list  of  high  theft  lines. 
The  agency  would  indicate  its  formal 


agreement  or  disagreement  by  making 
its  own  preliminary  determinations 
selecting  the  high  theft  lines.  If  a 
manufacturer  does  not  submit  its  views 
for  each  of  its  lines  in  a  timely  fashion, 
the  agency  will  send  the  manufacturer 
NUTSA's  unilateral  initial 
determinations  by  August  24. 1985. 

The  manufacturer  would  have  30  days 
after  receipt  of  the  agency's  preliminary 
determination  to  request 
reconsideration  of  any  determination 
that  a  particular  line  is  a  high  theft  line 
within  the  meaning  of  the  Theft  Act.  The 
manufacturer  would  have  received  the 
agency's  reasoning  underlying  the 
preliminary  determination  that  the  line 
should  be  a  high  theft  line.  Any  request 
for  reconsideration  would  be  expected 
to  explain  in  detail  why  the 
manufacturer  believed  the  agency  had 
erred,  and  explain  why  the 
manufacturer  believed  the  line  should 
not  be  treated  as  a  high  theft  line.  If 
desired,  the  manufacturer  could  request 
a  meeting  with  the  agency  during  this  30 
day  period  to  amplify  further  its 
position.  The  agency  would  make  its 
final  selection  of  high  theft  lines  by 
October  24. 1985. 

Section  542.2    Procedures  for  limiting 
the  selection  of  pre-standard  lines 
having  or  likely  to  have  high  theft  rates 
to  14  lines. 

Section  603(a)(3)  of  the  Cost  Savings 
Act  establishes  a  limit  of  14  on  the 
combined  total  of  lines  introduced  by  an 
individual  manufacturer  before  the 
effective  date  of  the  theft  prevention 
standard  that  may  be  selected  as  high 
theft  lines  because  of  actual  or  likely 
high  theft  rates.  This  appendix  provides 
procedures  for  implementing  that  limit. 

These  procedures  apply  only  to 
manufacturers  with  more  than  14  lines 
that  have  actual  or  predicted  high  theft 
rates  and  are  introduced  before  the 
effective  date  of  the  standard.  In  the 
case  of  manufacturers  with  14  or  fewer 
of  those  lines,  there  would  be  no  need  to 
choose  among  those  lines  in  order  to 
meet  the  statutory  maximum  of  14  lines 
per  manufacturer.  The  agency  intends  to 
automatically  "select."  up  to  the 
statutory  maximum  of  14,  all  of  each 
manufacturer's  lines  that  have  actual  or 
predicted  high  theft  rates  and  are 
introduced  before  the  effective  date  of 
the  standard. 

Each  manufacturer  producing  a  total 
of  more  than  14  lines  that  either  exceed 
the  median  theft  rate  or  are  likely  to 
have  a  high  theft  rate  would  evaluate 
and  rank  those  lines  in  accordance  with 
the  extent  to  which  they  satisfy  the 
criteria  outlined  in  Appendix  B  of  Part 
541.  These  criteria  are: 


a.  The  closeness  of  the  line's  theft  rate 
to  the  median  theft  rate: 

b.  The  approximate  production 
volume  of  vehicles  in  the  line  during  the 
next  model  yean 

c.  The  likelihood  of  significant  design 
changes  to  the  line; 

d.  'The  rate  at  which  stolen  vehicles  in 
the  lines  are  recovered  with  all  parts 
intact: 

e.  The  plans  for  installation  of  an 
original  equipment  anti-''ieft  device  in 
the  line,  which  satisfies  ne 
requirements  of  section  605  of  the  Cost 
Savings  Act;  and 

f.  The  number  of  other  lines  having 
parts  interchangeable  with  those  of  that 
line  and  the  production  volume  of  those 
lines. 

After  ranking  its  lines»each 
manufacturer  would  submit  the  rankings 
and  evaluations  to  the  NHTSA  by  July 
24, 1985.  At  the  same  time,  the 
manufacturer  would  also  submit  the 
factual  information  it  considered  in 
making  its  rankings.  Since  the  lines  to 
which  these  procedures  would  apply 
have  already  been  introduced  or  will  be 
very  near  introduction,  and  since  the 
data  necessary  to  apply  the  criteria  are 
readily  available  to  the  manufacturers, 
the  agency  believes  that  the  proposed 
schedule  provides  manufacturers  with 
sufficient  time  to  develop  rankings  and 
the  rationale  for  that  ranking.  The 
NHTSA  solicits  comments  on  the 
appropriateness  of  this  schedule. 

Section  542.3    Procedures  for  selection 
of  pre-standard  low  theft  lines  with 
major  parts  that  are  interchangeable 
with  those  of  a  high  theft  line. 

These  procedures  apply  to 
manufacturers  of  low  theft  lines 
introduced  before  the  effective  date  of 
the  theft  prevention  standard  that  may 
have  major  component  parts 
interchangeable  with  a  majority  of  the 
major  component  parts  of  a  line  that  is 
subject  to  the  theft  prevention  standard. 
The  agency  contemplates  that  after  the 
automatic  "selection"  of  high  theft  lines 
that  have  theft  rates  above  the  median 
theft  rate,  the  agency  and  manufacturers 
would  apply  these  procedures  to  a|l 
lines  falling  below  the  median.  These 
procedures  would  be  used  to  determine 
which  of  those  remaining  lines  should 
be  considered  high  theft  lines  under  the 
interchangeable  parts  provision  of  the 
Thcfl  A(t  |s('(li()n6():i(H|(l|(C)j.  Section 
603(a)(l)(C)(i)  and  (ii)  provides  an 
exception  for  low  theft  lines  with  a 
majority  of  major  component  parts 
interchangeable  with  high  theft  lines  if 
the  high  theft  lines  compose  less  than  10 
percent  of  all  of  the  vehicles  possessing 
interchangeable  parts.  Those  low  theft 
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lines  would  not  be  treated  as  high  theft 
lines.  We  emphasize  that  lines  selected 
undtr  proposed  §  542.3  would  nut  be 
included  as  part  of  a  manufacturer's 
selected  lines  for  determining  whether 
the  manufacturer  has  more  than  14  lines 
siibjpct  to  the  standatd  es  of  the 
effective  date  of  the  standard.  See 
section  603(3)(3J. 

Under  the  proposed  procedures,  the 
manufacturer  would  decide  whether  its 
lines  with  theft  rates  below  the  median 
rate  liad  major  parts  interchangeable 
with  a  majority  of  the  major  parts  of  any 
of  'ts  lines  with  actual  or  liks^ly  hi^h 
theft  rates,  together  with  the  supporting 
rdiionale  for  that  decision.  For  the 
purposes  of  these  procedures.  NHTSA 
proposes  using  the  same  definition  cf 
"interchangeable  part"  as  contained  in 
the  prcposed  iheft  prevention  standard: 
A  passenger  motor  vehicle  major  part 
that  is  safticiently  sioiilar  in  size  and 
shape  to  a  major  component  part  of 
ano'-her  car  line  so  that  it  could  be  used 
to  replace  the  major  component  part  on 
a  vehicle  in  that  other  car  line,  w-ith  no 
modification  to  the  vehicle  other  than  to 
the  interior  or  exterior  trim. 

The  agency  anticipates  that  these 
decisii^ns  by  the  manufacturers  and 
supporting  rationales  will  fake  the 
following  form.  Manufacturers  would 
submit  a  listing  of  the  number  and 
identity  of  major  component  parts  that 
are  incorporated  in  each  line  determined 
by  the  manufacturer  not  to  have  an 
actual  or  likely  high  theft  rate,  and  that 
are  interchangeable  with  the  major 
component  parts  of  those  lines 
determined  by  the  manufacturer  to  have 
actual  or  likely  high  theft  rates.  An 
example  may  help  clarify  the 
information  being  sought  under  this 
section.  Suppose  that  ABC  Motors 
decides  that  its  "x"  and  "y"  lines  are 
high  theft  lines,  but  that  its  "a  ",  "b  ",  "c". 
and  "d"  lines  are  not  high  theft  lines. 
ABC  Motors  might  submit  the  following 
listing:  I 

[Numbers  reptesont  i(iterch«ngeabii;  pais] 


- 

HuntMf  of 

xtna 

Numtwrol 
ybn* 

»  tme _ 

4 
9 
0 
0 

6 
8 

2 

a  ime  _    

0 

From  this  listing,  ABC  Motors  would 
decide  that  its  "b"  line  has  major  parts 
interchangeable  with  a  majority  of  the 
major  parts  of  both  of  its  high  theft  lines, 
but  that  its  a,  c.  and  d  lines  do  not.'  For 
the  purposes  of  this  Appendix,  8  or  more 
interchangeable  parts  for  a  line 
constitute  a  majority  of  major  parts. 


As  a  part  of  the  supporting  rationale 
for  the  manufacturer's  decision  that  a 
low  theft  line  does  or  does  not  have  a 
majority  of  interchangeable  major  parts, 
the  agency  has  tentatively  determined 
that  manufacturers  should  submit  a 
listing  of  both  the  number  of 
interchangeable  parts  each  low  theft 
line  has  and  a  listing  of  the  specific 
major  parts  the  manufacturer  believes  to 
be  interchangeable  with  the  high  theft 
line  in  question. 

Perhaps  the  most  difficult  parts  for 
pu'  poses  of  the  manufacturers' 
inl^ichangeability  decisions  are  the 
engine  and  transmission.  Both  these 
parts  are  specifically  designated  as 
major  parts  by  section  601(7)  of  the  Cost 
Savings  Act  (15  IJ.S.C.  2021  (7)),  which 
means  that  both  the  manufactiu-ers  and 
U^e  agency  must  decide  whether  they 
are  interchangeable  between  lines. 
Several  different  engines  and 
transmissions  are  available  for  most 
lines.  NHTSA  has  tentatively  concluded 
that  if  an  engine  or  transmission  is 
offered,  either  as  standard  or  optional 
equipment  on  any  vehicles  in  two  or 
more  different  lines,  the  engine  and 
transmission  should  be  considered 
interchanpeable  between  lines.  This 
tentative  conclusion  is  based  on  the  fact 
any  necessary  modifications  could  be 
made  to  enable  a  stolen  engine  or 
transmission  to  fit  in  a  vehicle  of  either 
line.  NHTSA  is  interested  in  comments 
on  whether  this  detailed  listing  by  the 
manufacturers  cf  interchangeable  parts 
for  all  of  their  lines  would  be  too 
unwieldy  or  burdensome,  and,  if  so, 
what  other  means  are  available  to  arrive 
at  proper  determinations  of 
intcrchangeabihty. 

If  a  manufacturer  were  to  decide  that 
a  low  theft  line  has  major  parts  that  are 
interchangeable  with  a  majority  of  the 
major  parts  of  high  theft  line,  the 
manufacturer  would  then  decide<y 
whether  the  total  annual  production  of 
low  theft  lines  accounts  for  more  than  90 
percent  of  the  total  annual  production  of 
all  lines  containing  those 
interchangeable  parts.  This  merely 
requires  the  manufacturer  to  apply  the 
statutory  language  and  formula  found  at 
section  603(a)(1)(C).  In  the  example 
given  above  for  ABC  Motors,  the 
company  would  decide  whether  the  b 
line  production  accounts  for  more  than 
90  percent  of  the  total  production  of  the 
b,  X,  and  y  lines  combined.  After  making 
this  decision,  ABC  Motors  would  submit 
its  views  that  its  b  line  either  should  or 
should  not  be  selected  for  coverage 
under  the  theft  prevention  standard. 

The  manufacturer  would  again  submit 
its  views  and  supporting  rationales  by 
July  24, 1985.  Unlike  the  procedures  for 


selection  of  lines  under  the  two  previous 
sections,  §  542.3  does  not  propose  any 
criteria  to  be  used  by  the  manufacturers 
when  determining  whether  major  parts 
are  interchangeable.  However.  NHTSA 
anticipates  that  it  will  consult  current 
auto  parts  data  publications  to  see  how 
closely  the  mam.'facturers'  decisions 
reg.irding  intcrc'iangeability  correspond 
to  those  publications  statements 
regarding  the  interchangeabiiily  of  parts. 
Two  of  these  publications  are  "The 
HoiJander",  Auto-Truck  Interchange 
Edition,  Hollander  Publishing  Co  ,  Inc., 
Minnetonka.  Minnesota,  and  "MilcheH's 
Manual",  Cordura  Publications,  San 
Diego,  California.  Although  this 
proposal  does  not  incorporate  any  set  of 
criteria  to  be  followed  by  manufacturers 
when  determining  interchangeability. 
the  ageny  welconies  comments  and 
suggestions  on  possible  criteria. 

If  a  manufacturer  submits  views  that  a 
line  should  be  subject  to  the 
requirements  of  the  theft  prevention 
standard  under  the  interchangeability 
provision,  the  agency  anticipates  that  it 
would  accept  those  views.  If  a 
manufacturer  submits  views  that  a  line 
is  not  high  theft,  the  agency  would  have 
30  days  to  inform  the  manufacturer  that 
if  either  agrees  with  the  manufacturer  or 
disagrees  and  preliminarily  selects  the 
line.  If  the  egency  selects  a  line  despite 
a  manufacturer's  contrary  views, 
NHTSA  would  explain  its  rationale  in 
detail.  The  manufacturer  would  have  30 
days  to  request  reconsideration  of  the 
agency's  determination.  The  agency 
must  make  its  final  decision  by  October 
24. 1065. 

Procedures  for  Selecting  Lines 
Introduced  After  the  Effective  Date  of 
the  Theft  Prevention  Standard 

These  procedures  would  apply  to  all 
new  lines  introduced  on  or  after  the 
effective  date  of  the  theft  prevention 
standard.  §  542.4  sets  forth  the 
procedures  which  will  be  followed  in 
selecting  new  lines  which  will  be  likely 
to  have  higli  theft  rates.  §  542.5  sets 
forth  the  procedures  for  selecting  those 
lines  which,  while  themselves  likely  to 
have  a  theft  rate  below  the  median,  will 
have  major  parts  interchangeable  with  a 
majority  of  the  major  parts  of  a  line 
selected  as  likely  to  have  a  high  theft 
rate. 

The  reader  will  notice  that  §  542.4  is 
very  sim.ilar  to  S  542.1,  which  also 
specifies  how  the  agency  will  select 
particular  lines  as  high  theft  lines,  and 
that  §  542.5  is  very  similar  to  §  542.3, 
which  also  specifies  how  the  agency  will 
select  certain  low  theft  lines  for  parts 
marking  because  of  interchangeable 
parts.  The  similarity,  of  course,  results 
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from  the  similar  functions.  However, 
there  are  ways  in  which  these  latter 
sections  differ  from  the  earlier  ones  ' 
applicable  to  vehicles  introduced  before 
the  effective  date  of  the  theft  prevention 
standard.  / 

The  first  and  most  obvious  difference 
is  that  these  procedures  are  not  subject 
to  the  October  24. 1985  statutory 
deadline,  and  therefore  allow  the 
manufacturers  and  the  agency  more  time 
to  complete  the  selection  process.  For 
1988  and  subsequent  model  years,  the 
manufacturers  would  submit  to  the 
agency  their  views,  together  with  the 
supporting  rationales,  as  to  whether  the 
theft  prevention  standards  requirements 
would  apply  to  a  new  line  not  more  than 
24  months  or  less  than  18  months  before 
that  new  line  was  introduced.  The 
agency  would  have  90  days  to  consider 
these  submissions  and  make  its  initial 
determinations.  These  initial 
determinations  would  be  sent  to  the 
manufacturer,  together  with  the 
supporting  rationales.  The 
manufacturers  would  have  30  days  after 
receiving  the  agency's  initial 
determination  to  request 
reconsideration  of  such  determination. 
The  request  would  be  made  by 
submitting  a  letter  detailing  its 
objections  to  the  agency's  initial 
determination,  and  all  facts  and 
reasoning  underlying  those  objections. 
The  manufacturer  may  also  request  a 
meeting  with  the  agency  during  this  30 
day  period  to  further  explain  its 
objections.  The  agency  would  have  60 
days  from  the  date  it  received  the 
manufacturer's  request  for 
reconsideration  to  make  its  final 
determination.  If  the  manufacturer  does 
not  object  to  the  agency's  initial 
determination,  that  determination  would 
automatically  become  final  45  days  after 
the  agency  informs  the  manufacturer  of 
the  initial  determination. 

For  new  lines  to  be  introduced  in  the 
1987  model  year,  the  manufacturers  will 
not  be  able  to  provide  their  views  and 
supporting  analyses  to  NHTSA  18 
months  before  the  start  of  the  model 
year.  Accordingly,  this  notice  proposes  a 
separate  schedule  for  new  lines  to  be 
introduced  in  the  1987  model  year. 

Section  603(a)(5)  of  the  Cost  Savings 
Act  specifies  that  manufacturers  must 
be  informed  of  the  selection  of  covered 
lines  at  least  6  months  before  the  start  of 
the  model  year  in  which  those  lines  are 
introduced.  To  assure  that  there  is 
adequate  leadtime,  NHTSA  has 
tentatively  decided  to  make  its  final 
determinations  of  covered  lines  by 
March  1. 1986.  Hence,  this  notice 
proposes  the  following  schedule  for  the 


selection  of  new  lines  to  be  introduced 
in  the  1987  model  yean 

October  1.  1985 — Manufacturers 
submit  their  views  and  supporting 
analyses  for  1987  new  lines  to  NHTSA. 

December  31.  7SI85— NHTSA  notifies 
manufacturers  of  its  preliminary 
determinations. 

January  31,  1986 — Manufacturers  file 
any  requests  for  reconsideration  of 
preliminary  determinations. 

March  1.  /9Se— NHTSA  makes  all 
final  determinations. 

Those  manufacturers  which  would 
like  earlier  notice  or  the  selections  for 
their  new  1987  lines  may  submit  their 
views  and  supporting  analyses  to 
NHTSA  sooner  than  October  1. 1985. 
The  agency  will  make  its  preliminary 
determinations  not  later  than  90  days 
after  it  receives  those  views  and 
supporting  analyses.  This  proposed 
schedule  incorporates  all  of  the  other 
time  intervals  and  opportunities  for 
meetings  proposed  for  the  1988  and 
subsequent  model  years. 

A  second  difference  between  the  pre 
and  post  effective  date  procedures  is  the 
greater  flexibility  incorporated  in  the 
l.iItT  proi  (((iuri's.  Bt'(  iuise  there  is  no 
definitive  measurement  of  theft  rates  for 
lines  before  they  are  introduced,  the 
selection  of  those  lines  likely  to  have 
theft  rates  above  the  median  is  partially 
a  subjective  judgment.  Thus.  NHTSA 
has  designed  these  latter  procedures  to 
permit  more  meetings  between  the 
agency  and  the  manufacturers.  In  the 
case  of  the  procedures  applicable  to 
lines  introduced  before  the  affective 
date,  the  manufacturer  may  request  a 
meeting  with  the  agency  only  after 
receiving  the  agency's  initial 
determination  for  its  lines.  This  is 
because  the  statutory  deadline  limits  the 
opportunity  for  holding  meetings  and 
more  objective  data  is  available  to  both 
parties  for  use  in  making  the  selections. 
These  latter  procedures  allow  the 
manufacturers  to  request  a  meeting  with 
the  agency  after  the  manufacturer  has 
submitted  its  views  and  before  the 
agency  has  made  its  initial 
determination.  The  manufacturer  may 
wish  to  use  these  meetings  to  amplify 
the  reasoning  behind  its  submission.  The 
agency  anticipates  that  it  would  request 
meetings,  as  appropriate,  with  the 
manufacturers  before  making  its 
preliminary  determinations,  to  ensure 
that  the  agency  has  the  best  possible 
basis  for  its  initial  determination.  Note 
that  these  procedures  do  not  require 
meetings,  if  neither  party  believes  a 
meeting  would  be  productive. 

A  final  noteworthy  difference 
between  the  procedures  is  not  really 
reflected  in  differing  procedures,  but 


certainly  bears  mention.  Even  more  so 
that  with  pre-slandard  lines,  the  agency 
needs  adequate  and  detailed 
information  to  ensure  accurate  and 
effective  selection  of  lines  likely  to  have 
high  theft  rates.  When  the  agency  is 
required  to  make  final  selections  of  high 
theft  lines  at  least  six  months  before  the 
lines  are  actually  introduced.  NHTSA 
will  not  have  available  to  it  any  existing 
theft  data,  access  to  the  vehicles  to 
make  its  own  observations,  or  as  much 
information  from  third  party  and 
industry  sources.  Thus,  it  is  necessary 
that  manufacturers  thoroughly  address 
the  selection  criteria  in  the  supporting 
rationale  provide  with  their  views,  and 
provide  whatever  objective  data  is 
available.  NHTSA  specifically  requests 
comments  suggesting,  for  possible 
inclusion  in  the  final  rule  on  this  subject, 
certain  objective  date  which  would  be 
readily  available  to  the  manufacturer 
before  introducing  a  line  and  wliich 
would  be  effective  in  predicting  likely 
high  theft  lines. 

As  an  adjunct  to  this  area.  NHTSA 
recognizes  that  information  provided  by 
the  manufacturers  under  §§  542.4  and 
542.5  could  be  extremely  sensitive,  even 
more  so  than  information  provided  for 
pre-standard  lines  under  the  earlier 
appendices.  NHTSA  wishes  to 
emphasize  that  it  has  already  made  a 
class  determination  under  49  CFR  512.9 
granting  confidential  treatment  to  all 
future  model  specific  product  plans, 
projected  not  more  than  three  years  into 
the  future.  Hence,  any  information 
provided  to  the  agency  under  these 
sections  will  be  accorded  confidential 
treatment  based  on  this  class 
deferminaton  NHTSA  will  treat  the 
information  accordingly.  However, 
recognizing  the  sensitivity  of  the 
information  which  would  be  provided. 
NHTSA  seeks  comment  from  the 
manufacturers  as  to  whether  the  current 
procedures  under  Part  512  are  sufficient, 
or  whether  some  additional  procedures 
would  be  appropriate. 

Section  542.4    Procedures  for  the 
selection  of  new  lines  introduced  on  or 
after  the  effective  date  of  the  standard 
that  are  likely  to  have  high  theft  rates. 

These  procedures  apply  to  all  lines 
introduced  at  any  time  on  or  after  the 
effective  date  of  the  standard.  The 
agency  believes  that  this  proposed 
section  will  result  in  an  effective, 
efficient  selection  process.  This 
proposed  section  tentatively  sets  the 
dates  for  submission,  review,  and 
decision  making  to  provide  for  six 
months  of  negotiation  between  the 
agency  and  the  manufacturer.  The  dates 
allow  at  least  the  minimum  lead  time  of 
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six  months  before  the  model  year  in 
which  the  line  is  introduced,  as 
mandated  by  section  603(a)(5),  and 
allow  a  manufacturer  to  submit  data 
earlier  to  increase  lead  time  to  as  lon^ 
as  18  months.  This  is  proposed  in 
response  to  comments  received  daring 
the  public  meeting  that  lead  time  of  a 
year  or  more  would  be  beneHcial  in 
some  instances.  The  proposed  dates  do 
not  allow  submission  of  data  earlier 
than  two  years  in  advance  of 
introduction  of  the  line  as  the  agency 
feels  that  such  data  are  likely  to  be  out 
of  date  by  the  time  the  line  is  actually 
introduced.  The  agency  requests 
comment  on  the  appropriateness  of  the 
time  schedule  generally  as  well  as  on 
the  deadlines  at  each  particular  step  in 
the  selection  process. 

Each  manufacturer  would  apply  the 
criteria  listed  in  Appendix  C  of  Part  541 
to  each  new  line  to  determine  whether 
the  line's  theft  rate  is  likely  to  exceed 
the  median.  After  applying  these 
criteria,  each  affected  manufacturer 
would  submit  its  views  that  a  new  line 
is  likely  to  be  a  high  flieft  or  low  theft 
line  and  its  supporting  rationale  to  the 
NHTSA.  From  this  point,  the  process 
would  closely  resemble  the  process 
described  above  for  §  542.1,  except  that 
the  manufacturer  may  request  a  meeting 
with  the  agency  to  e)q?!din  its 
submission  in  this  case. 

Section  542. 5    Procedures  for  selecting 
post-stcndard  low  theft  new  lines  with 
major  parts  interchangeable  with  those 
of  a  high  theft  line. 

These  procedures  would  be  used  to 
select  those  lines  introduced  after  the 
effective  date  of  the  theft  prevention 
standard  which,  while  themselves  likely 
to  be  lo.v  thf;ft  lines,  will  be  required  to 
have  parts  marked  because  a  majority 
ct  their  major  component  parts  will  be 
interchangeable  with  a  majority  of  the 
major  component  parts  of  a  line  selected 
as  a  high  theft  hne  because  of  its  actual 
or  likely  high  theft  rate.  The 
manufacturer  would  submit  a  listir^g  as 
described  above  for  {  542.3  for  each 
new  line  to  be  introduced  which  has  not 
been  selected  as  a  high  theft  line, 
showing  the  number  and  the  description 
of  the  major  component  parts  for  that 
line  which  will  be  interchangeable  with 
the  major  component  parts  of  each  of 
the  manufacturer's  high  theft  lines.  "Hie 
explanation  given  in  the  discussion  of 
§  542.3  above  is  also  applicable  to  this 
appendix  and  is  therefore  net  repeated 
here. 


Regulatory  Impacts 

A.  Costs  and  Benefits  to  Manufacturers 
and  Consumers 

Because  this  rulemaking  is  procedural, 
merely  implementing  the  substantive 
provisions  of  Part  541,  the  agency  has 
determined  that  this  rulemaking  is 
neither  "major"  within  the  meaning  of 
Executive  Ordei  12291  nor  "significant" 
within  the  meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rule  only  specifies  how 
the  agency  would  select  the  lines  which 
will  be  subject  to  the  requirements  of 
the  theft  prevention  standard.  NHTSA 
does  not  believe  that  this  proposed 
rulemaking  would  affect  the  impacts 
described  in  the  regulatory  evuluat'on 
prepared  for  the  proposal  setting  forth 
the  substantive  requirements  of  Part  541. 
Accordingly,  a  separate  regulatory 
evaluation  has  not  been  prepared  for 
this  proposed  rule.  As  noted  above,  a 
full  regulatory  evaluation  was  prepared 
for  the  proposed  rule  setting  forth  the 
substantive  requirements  of  Part  541. 
Interested  persons  may  wish  to  examine 
that  evaluation  in  connection  with  this 
proposal.  Copies  of  that  evaluation  have 
been  placed  in  Docket  No.  T84-01, 
Notice  4.  and  may  be  obtained  by 
writing  to:  National  Highway  Traffic 
Safety  Administration.  Docket  Section. 
Room  5109,  400  Seventh  Street,  SW, 
Washington.  D.C.  20590. 

B.  Small  Business  Impacts 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  Since  the 
rule  is  merely  procedural  and  imposes 
no  substantive  requirements.  I  hereby 
certify  that  the  proposal,  if  adopted  as  a 
final  rule,  would  not  have  a  signiHcant 
economic  impact  on  a  substa.^tial 
number  of  small  entities.  Accordingly, 
no  prelixninary  regulatory  fle-xibility 
anelysis  has  been  prepared.  Those 
persons  interested  in  learning  the  effects 
of  Theft  Act  rjlemaking  on  small 
businesses  are  advised  to  read  the 
preliminary  regulatory  flexibility 
analysis  incorporated  in  the  preliminary 
regulatory  evaluation  prepared  for  the 
proposed  rule  setting  forth  the 
substantive  requirements  of  Part  541. 

C.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
agency  has  considered  the 
environmental  impacts  of  the  proposed 
rule  and  determined  that  this  proposal 
would  not  have  any  significant  impact 
on  the  quality  of  the  human 
environment. 


D.  Paperwork  Reduction  Act 

The  procedures  in  this  proposed  rule 
for  manufacturers  to  submit  preliminary 
decisions  to  NHTSA  are  considered  to 
be  information  collection  requirements, 
as  that  term  is  defined  by  the  Office  of 
Management  and  Budget  (0MB)  in  5 
CFR  Part  1320.  Accordingly,  these 
proposed  requirements  have  been 
submitted  to  the  0MB  for  its  approval, 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  Comments  on  the  proposed 
information  collection  requirements 
should  be  submitted  to:  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs. 
Washington,  D.C.  20503,  Attention:  Desk 
Officer  for  NHTSA.  It  is  requested  that 
comments  sent  to  the  OMB  also  be  sent 
to  the  NHTSA  rulemaking  docket  for 
this  proposed  action. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

The  Department  of  Transportation 
regulatory  policies  and  procedures 
specify  that  the  public  will  generally  be 
given  45  days  to  comment  on 
nonsignificant  rulemaking  actions. 
However,  that  time  period  is  not 
available  for  this  proposal,  because  of 
the  statutory  deadline  under  tlie  Theft 
Act  and  because  manufacturers  who 
choose  to  provide  information  to  the 
agency  must  do  so  by  July  24, 1985.  The 
agency  believes  that  the  15-day 
comment  period  provided  for  this  notice 
will  be  sufficient  to  allow  the  public  to 
comment  on  these  appendices, 
especially  given  the  similarities  between 
the  procedures  to  be  followed  under  all 
of  them,  while  allowing  the  agency  to 
establish  a  final  rule  in  time  to  meet  the 
statutory  deadline. 

All  comments  must  not  exceed  15 
pages  in  length.  49  CFR  553.21. 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 
Counsel,  NHTSA.  at  the  street  address 
given  above,  and  seven  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
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forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  However,  the  agency 
intends  to  proceed  as  rapidly  as 
possible  with  this  rulemaking  once  the 
comment  closing  date  has  passed. 
Comments  received  after  the  closin ; 
date  will  very  be  too  late  for 
consideration  in  regard  to  this  actioi.. 
but  will  be  treated  as  suggestions  for 
future  rulemaking.  The  NHTSA  will 
continue  to  file  relevant  information  as 
it  becomes  available  in  the  docket  alter 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
s^per\isor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  542 

Administrative  practice  and 
procedure.  National  Highway  Traffic 
Safety  Administration,  reporting 
requirements. 

In  consideration  of  the  foregoing.  Title 
49  of  the  Code  of  Federal  Regulations 
would  be  amended  by  adding  a  new 
Part  542  to  read  as  follows: 

PART  542— PROCEDURES  FOR 
SELECTING  LINES  TO  BE  COVERED 
BY  THE  THEFT  PREVENTION 
STANDARD 

Sec. 

542.1  Procedures  for  selecting  pre-standard 
new  lines  that  are  likely  to  have  high 
theft  rates. 

542.2  Procedures  for  limiting  the  selection  of 
pre-standard  lines  having  or  likely  to 
have  high  theft  rates  to  14  hnes. 

542.3  Procedures  for  selecting  pre-standard 
low  theft  lines  with  major  parts  that  are 
interchangeable  with  those  of  a  high  thpft 
line. 

542.4  Procedures  for  selecting  post-standa-d 
new  lines  that  are  likely  to  have  high 
theft  rates. 

542.5  Procedures  for  selecting  post-standard 
low  the  theft  new  lines  with  major  parts 
interchangeable  with  those  of  a  high  theft 
line. 

Authority:  15  U.S.C.  2021.  2022,  and  20C:3; 
delegation  of  authority  at  49  CFR  ISO. 


§  542. 1    Procadurc*  for  Miecting  pr*- 
standard  n«w  Un*«  ttut  ar«  likely  to  hava 
high  thaft  rataa. 

(a)  Scope.  This  section  sets  forth  the 
procedures  for  motor  vehicle 
manufacturers  and  NHTSA  to  follow  in 
the  determination  of  whether  any  pre- 
standard  new  lines  are  lines  likely  to 
have  high  theft  rates. 

(b)  Application.  These  procedures 
apply  to  each  manufacturer  that  has 
introduced  or  will  introduce  a  new  line 
commerce  in  the  United  States  after 
January  1, 1983,  and  before  (the  effective 
date  of  the  standard],  and  to  each  of 
those  lines. 

(c)  Procedures.  (1)  Each  manufacturer 
uses  the  criteria  in  Appendix  C  of  Part 
541  of  this  chapter  to  evaluate  each  new 
line  and  to  identify  those  lines  the 
manufacturer  believes  are  likely  to  have 
a  theft  rate  exceeding  the  median  theft 
rate. 

(2)  The  manufacturer  submits  its 
evaluations  and  identifications  made 
under  paragraph  (c)(1)  of  this  section, 
together  with  the  factual  information 
underlying  those  evaluations  and 
identifications,  to  NHTSA  by  July  24. 
1985. 

(3)  Within  30  days  after  its  receipt  of 
the  manufacturer's  submission  under 
paragraph  (c)(2)  of  this  section,  or  by 
August  24, 1985,  whichever  is  sooner, 
the  agency  considers  that  submission,  if 
any,  independently  evaluates  each  new 
line  using  the  criteria  in  Appendix  C  of 
Part  541  of  this  chapter,  and,  on  a 
preliminary  basis,  determines  whether 
those  new  lines  should  or  should  not  be 
subject  to  S  541.5  of  this  chapter. 
NHTSA  informs  the  manufacturer  by 
letter  of  the  agency's  evaluations  and 
determinations,  together  with  the  factual 
information  considered  by  the  agency  in 
making  them. 

(4)  The  manufacturer  may  request  the 
agency  to  reconsider  any  of  its 
preliminary  determinations  made  under 
paragraph  (c)(3)  of  this  section.  The 
manufacturer  must  its  request  to  the 
agency  within  30  days  of  its  receipt  of 
the  letter  under  paragraph  (c)(3)  of  this 
section  informing  it  of  the  agency's 
evaluations  and  preliminary 
determinations.  The  request  must 
include  the  facts  and  arguments 
underlying  the  manufacturer's 
objections  to  the  agency's  preliminary 
determinations.  During  this  30  day 
period,  the  manufacturer  may  also 
request  a  meeting  with  the  agency  to 
discuss  those  objections. 

(5)  Each  of  the  agency's  preliminary 
determinations  under  paragraph  (c)(3)  of 

^this  section  become  final  on  October  15, 
1985,  unless  a  request  for 
reconsideration  of  its  has  been  received 
in  accordance  with  paragraph  (c)(4)  of 


this  section.  If  such  a  request  has  been 
received,  the  agency  makes  its  final 
determinations  by  October  24, 1985,  and 
informs  the  manufacturer  by  letter  of 
those  determinations  and  its  response  to 
the  request  for  reconsideration. 

§  542.2    Procedures  for  limiting  the 
aelactlon  of  pre-standard  lines  having  or 
likely  to  have  high  theft  ratea  to  14  llnea. 

(a)  Scope.  This  section  sets  forth  the 
procedures  for  motor  vehicle       -^ 
manufacturers  and  the  NHTSA  to  follow 
in  implementing  the  14  line  limit 
applicable  to  certain  groups  of  high  theft 
lines  in  the  initial  year  of  the  theft 
prevention  standard. 

(b)  Application.  These  procedures 
apply  to  each  manufacturer  that 
produces  more  than  14  lines  that  have 
been  or  will  be  introduced  into 
commerce  in  the  United  States  before 
(the  effective  date  of  standard]  and  that 
have  been  hsted  in  Appendix  A  of  Part 
541  of  this  chapter  or  have  been 
identified  by  the  manufacturer  or 
preliminarily  determined  by  the  agency 
to  be  high  theft  lines  under  §  542.1,  and 
to  each  of  those  lines. 

(c)  Procedures.  (1)  Each  manufacturer 
evaluates  each  of  its  lines  in  accordance 
with  the  criteria  in  Appendix  B  of  Part 
541  of  this  chapter  and  ranks  the  lines 
based  on  the  extent  to  which  they 
satisfy  those  criteria. 

(2)  Each  manufacturer  submits  its 
evaluations  and  rankings  made  under 
paragraph  (c)(1)  of  this  section,  together 
with  the  factual  information  underlying 
those  evaluations  and  rankings,  to 
NHTSA  by  July  24. 1985. 

(3)  Within  30  days  after  its  receipt  of 
the  manufacturer's  submission  under 
paragraph  (c)(2)  of  this  section,  or  by 
August  24. 1985.  whichever  is  sooner, 
the  agency  considers  that  submission,  if 
any,  independently  evaluates  each  of 
the  manufacturer's  lines  using  the 
criteria  in  Appendix  B  of  Part  541  and. 
on  a  preliminary  basis,  determines 
which  14  lines  should  be  subject  to 

S  541.5  of  this  chapter.  NHTSA  informs 
the  manufacturer  by  letter  of  the 
agency's  evaluations  and  rankings, 
together  with  the  factual  information 
considered  by  the  agency  in  making 
them. 

(4)  The  manufacturer  may  request  the 
agency  to  reconsider  its  preliminary 
ranking  under  paragraph  (c)(3)  of  this 
section  of  any  of  the  highest  14  ranked 
lines.  The  manufacturer  must  submit  its 
request  to  the  agency  within  30  days  of 
its  receipt  of  the  letter  under  paragraph 
(c)(3)  of  this  section  informing  it  of  the 
agency's  evaluations  and  preliminary 
rankings.  The  request  must  include  the 
facts  and  arguments  underlying  the 
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manufacturers  obiLrJions  to  the 
agency's  pieliminary  flunkings.  Daring 
this  30  day  Ftricd,  thaminufdcturer 
may  also  request  a  mejeting  with  the 
agency  to  discuss  tho^  objectiono. 

(5)  Each  of  the  agenty's  preliir.irary 
ranV  ings  of  the  14  hiijHeat  ranked  lines 
ui\der  paragraph  (c)(3i  becomes  final  on 
Octol)er  15, 1985.  unless  a  request  for 
recpri'.ideration  of  it  han  been  received 
in  accordance  with  paragraph  (c)(4)  of 
thin  section.  If  such  a  Request  has  been 
reccivt?d.  tho  af^ency  liakcs  its  final 
rankings  by  October  2J4. 1985,  and 
informs  the  manufacturer  by  letter  of 
those  ranVipgs  and  itsi  response  to  the 
requt  -'  i  )r  Tef:';nsid>-rtit;c:i. 

§  542.3    P.-oce  Jures  for  selecting  pre- 
6ti..':^.^rt»  lew  theft  !ln««  with  majof  parts 
thot  are  int^rchange&bie  with  those  of  a 
high  theft  tins. 

(a)  Scope.  This  sect  on  sets  forth  the 
pfocedures  for  mctor  ^chicle 
manufacturers  and  the  NHTSA  to  follow 
in  the  determination  of  whether  any  pre- 
Ftanddrd  lines  with  low  Iheft  rates  have 
major  parts  interchangeable  with  a 
niujority  of  the  major  parts  of  a  line  with 
an  actual  or  hl'e'y  high  theft  rate. 

(b)  Application.  Th<i&e  procedures 
apply  to: 

(1;  Each  manufactufcr  that  produceG — 

(i)  At  least  one  pasicrger  mo«or 
vehic'e  line  Lh.it  has  been  or  will  be 
introduced  into  comDier-re  in  the  United 
Stales  before  [the  effgj-.live  date  of  the 
s'l.Tpdaril]  and  that  h*  been  listed  in 
Appendix  A  of  Part  541  of  this  chupter 
or  identified  by  the  manufacturer  or 
preliminarily  determined  by  the  agency 
to  be  a  high  theft  line  under  §  542.1.  and 

(ii)  At  least  one  lina  that  has  been  or 
Vi/iil  be  introduced  into  convnerce  in  the 
United  States  before  that  date  and  that 
is  below  the  median  theft  rate;  and 

[?.)  Each  of  those  sifc-median  rate 
li.nes.  I 

(c)  Procedures.  (1)  For  each  of  its  lines 
v.i'.h  a  theft  rate  below  the  median  rate, 
each  manufactuxer  identifies  how  many 
and  which  of  the  major  component  parts 
of  that  line  are  interchangeable  with  the 
major  component  parts  of  any  other  of 
its  lines  that  has  been  hsted  in 
Appendix  A  of  Part  541  ot  this  chapter 
or  identified  by  the  mamJacturer  or 
preliminarily  determined  by  the  agency 
to  be  a  high  theft  Hne  under  §  542.1. 

(2J  If  the  manufacturer  concludes  that 
one  or  more  lines  with  a  sub-median 
th»-ft  rate  has  major  component  parts 
t'.at  are  interchangeable  with  a  majority 
of  the  major  componOnf  paits  of  a  high 
theft  line,  the  manufactu'-er  decides 
whether  all  the  vehicles  of  th'..»8e  lines 
with  sub-median  theft  rates  and 
interchangeable  partj  account  for  more 
thpn  90  percent  of  tha  total  annual 


production  of  al!  of  Itie  manufactuier's 
lines  with  those  interchangeable  parts. 

(3)  The  manufacturer  submits  its 
identifications  and  conclusions  made 
under  paragraphs  (c]{l)  and  (2)  of  fh;s 
section,  together  with  the  facts  and  data 
underlying  those  identifications  snd 
conclusions,  to  NHTSA  by  July  24, 133.'^. 

(4)  Within  30  days  after  its  receipt  of 
the  manufacturer's  submission  under 
paragraph, (c)f3)  of  this  section,  or  by 
August  24,  1985,  whichever  is  f^ocner, 
the  Djency  considers  that  subm  ision,  if 
any.  and  independently  makes,  o-,  a 
preliminary  basi's.  the  determinatio ..s  of 
those  lines  with  sub-median  th -fi  rates 
which  should  or  should  not  be  .subject  to 
§  541.5  of  this  chapter.  NHTSA  informs 
the  n-.anufacturer  by  letter  of  those 
dotarminations.  together  with  the  bases 
for  the  determ.inations.  including  the 
f:jctua!  information  considered  by  the 
aeency. 

(5)  The  manufacturer  may  request  the 
agency  to  reconsider  any  of  its 
preliminary  determinations  made  under 
paragraph  (c)(4]  of  this  section.  The 
manufacturer  must  submit  its  request  to 
the  aguncy  within  30  days  of  its  recc-ipt 
of  the  letter  under  paragraph  (ci(4j 
informing  it  of  the  agency's  preliminary 
determinations.  The  request  must 

int hide  the  facts  and  argumen's 
underlying  the  manufacturer's 
objections  to  the  agency's  preliminary 
determinations.  During  this  30  day 
period,  the  manufacturer  may  also 
request  a  meeting  with  the  agency  to 
discuss  those  objections. 

(6)  Each  of  the  agency's  preliminary 
determinations  under  paragraph  (cjf4) 
becomes  final  on  October  15, 1985, 
unless  a  req'iest  for  reconsideration  of  it 
has  been  received  in  accordance  v.lth 
paragraph  (c)(5)  of  this  section.  If  such  a 
request  has  been  received,  the  agency    . 
makes  its  final  determinations  by 
October  24, 1985.  and  informs  the 
manufacturer  by  letter  of  those 
dctHiTr.inaticns  and  its  ro?porse  tr;  tliC 
request  for  reconsideration. 

§  642.4    Procedures  for  selecting  pest- 
stJindard  new  linos  tti3t  ar^  likely  to  nave 
high  theft  rates. 

(a)  Scope.  This  section  sets  forth  the 
procedures  for  motor  vehicle 
m.anufacturers  and  NHTSA  to  follow  in 
the  determination  of  whether  any  post- 
stendard  line  is  likely  to  have  a  Ifie.^t 
rate  above  the  median  rate. 

(b)  Application.  These  procedures 
apply  to  each  manufacturer  which  plans 
to  introduce  a  new  line  into  commerce 
in  the  United  States  on  or  after  [Lhe 
effective  date  of  the  standard],  and  to 
each  of  those  lines. 

(c)  Procedures.  (1)  Each  manufacturer 
uses  the  criteria  in  Appendix  C  of  Part 


511  of  ti  is  chapter  to  evaluate  each  line 
and  to  conclude  whether  the 
manufacttirer  believes  that  new  hne  is 
likely  to  have  a  theft  rate  exceeding  the 
medi.'in  theft  rate. 

(2)  The  m.anufacturer  submits  its 
evaluations  and  conclusions  made  under 
paragraph  (cj(l)  of  this  section,  together 
with  the  lejctual  infonr.F tion  underlying 
thoEu  evaluations  and  co.nclusions.  to 
the  NHTSA  not  more  than  2t  months 
before  the  introduction  of  each  new  line 
and  not  less  than  18  months  before  that 
date  for  new  lines  to  be  introduced  in 
the  1S88  or  subsequent  model  years.  For 
new  lines  to  be  introduced  in  the  1937 
model  year,  the  manufacturer  makes  this 
submission  not  later  than  October  1. 
ISiiS.  The  manufacturer  may  request  a 
meeii.ng  with  the  agency  during  -Vis 
period  to  faiiher  explain  the  bases  for 
i^s  evaluations  and  conclusions. 

(3)  Within  90  days  after  its  receipt  of 
the  m.anufacturers  submission  under 
paragraph  (c)(2)  of  this  section,  or  not 
later  than  Decem'oer  31, 1935.  f  jr  new 
lines  introduced  in  the  1987  model  year, 
or  not  later  than  15  months  before  the 
introduction  of  each  new  hne  for  the 
1988  or  subsequent  model  years, 
whichever  is  sooner,  the  agency 
considers  that  submission,  if  any, 
independently  evaluates  each  new  line 
using  the  criteria  in  Appendix  C  of  Part 
541  of  this  chapter  and,  on  a  preliminary 
basis,  determines  whether  the  new  line 
should  or  should  not  be  subject  to 

§  541.5  of  this  chapter.  NHTSA  informs 
the  manufacturer  by  letter  of  the 
agency's  evaluations  and 
determinations,  together  with  the  factual 
information  considered  by  the  agency  in 
making  them. 

(4)  The  manufacturer  may  request  the 
agency  to  reconsider  any  of  its 
preliminary  determinations  made  under 
paragraph  (c)(3)  of  this  section.  The 
manufacturer  must  submit  its  request  to 
the  agency  within  30  days  of  its  receipt 
of  the  letter  under  paragraph  (cl(3) 
informing  it  of  the  agency's  evaluations 
and  preliminary  determinations.  The 
request  must  include  the  facts  and 
argur.\jnts  underlying  the 
manufacturer's  objections  to  the 
agency's  preliminary  determinations. 
During  this  30  day  period,  the 
manufacturer  may  also  request  a 
meeting  with  the  agency  to  discuss  those 
objections. 

(5)  Each  of  the  agency's  preliminary 
determinations  under  paragraph  (c)(3) 
becomes  final  45  days  after  the  agency 
sends  the  letter  specified  in  paragraph 
(c)(3)  unless  a  request  for 
reconsideration  of  it  has  been  received 
in  accordance  with  paragraph  (c)(4)  of 
this  section.  If  such  a  request  has  been 
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received,  the  agency  makes  its  find! 
drlerminotions  within  30  days  of  its 
rijct'ipt  of  the  request  for  the  1987  model 
year  and  vxithm  60  days  of  its  receipt  of 
the  request  for  the  1988  and  subsequent 
modf  I  years.  NHTSA  informs  the 
manufacturer  by  letter  of  those 
dfterminations  and  its  response  to  the 
request  for  reconsideration. 

J  542  5     Procedures  tor  selecting  post- 
standard,  low  theft,  new  lines  with  major 
parts  interchangeable  with  those  of  a  high 
theft  line. 

(a)  Scope.  This  section  sets  forth  the 
procedures  for  motor  vehicle 
manufacturers  and  the  NHTSA  to  follow 
in  the  determinations  of  whether  any 
post-standard  lines  that  will  be  likely  to 
have  a  low  theft  rate  have  major  parts 
interthangeable  with  a  majority  of  the 
major  parts  of  a  line  having  or  likely  to 
h.tve  a  high  theft  rate. 

(b)  Application.  These  procedures 
apply  to: 

(1)  Each  manufacturer  that  produces — 

(i)  At  least  one  passenger  motor 
vehicle  line  that  has  been  or  will  be 
introduced  into  commerce  in  the  United 
States  and  that  has  been  listed  in 
Appendix  A  of  Part  541  of  this  chapter 
or  has  been  identified  by  the 
manufacturer  or  preliminarily  or  finally 
determined  by  .NHTSA  to  be  a  high  theft 
line  under  §§  542.1  or  542.4,  and 

(ii)  At  least  one  line  that  will  be 
introduced  into  commerce  in  the  United 
States  on  or  after  the  (effective  date  of 
the  standard)  and  that  the  manufacturer 
identifies  as  likely  to  have  a  theft  rate 
below  the  median  theft  rate;  and 

(2)  Each  of  those  likely  sub-median 
rate  lines. 

(c)  Procedures.  (1)  For  each  new  line 
that  a  manufacturer  identifies  under 
Appendix  G  as  likely  to  have  a  theft  rate 
below  the  median  rate,  the  manufacturer 
identifies  how  many  and  which  of  the 
major  component  parts  of  that  line  will 
be  interchangeable  with  the  major 
component  parts  of  any  other  of  its  lines 
that  has  been  listed  in  Appendix  A  of 
Part  541  of  this  chapter  or  identified  by 
the  manufacturer  or  preliminarily  or 
finally  determined  by  the  agency  to  be  a 
high  theft  line  under  §  542.1  or  §  542.4. 

(2)  If  the  manufacturer  concludes  that 
a  new  line  with  a  likely  sub-median 
theft  rate  will  have  major  component 
parts  that  are  interchangeable  with  a 
m;'jority  of  the  major  component  parts 
of  a  high  theft  line,  the  manufacturer 
determines  whether  all  the  vehicles  of 
those  lines  with  likely  sub-median  theft 
rates  and  interchangeable  parts  will 
account  for  more  than  90'i  of  the  total 
annual  production  of  all  of  the 
manufacturer's  lines  with  those 
interchangeable  part^. 


(3)  The  manufacturer  submits  its 
evaluations  and  identifications  made 
under  paragraphs  (c)  (1)  and  (2)  of  this 
section,  together  with  the  factual 
information  underlying  those 
evaluations  and  identifications,  to 
NHTSA  not  more  than  24  months  before 
introduction  of  the  new  line  and  not  less 
than  18  months  before  that  date  for  new 
lines  to  be  introduced  in  the  1988  or 
subsequent  model  years.  For  new  lines 
to  be  introduced  in  the  1987  model  year, 
the  manufacturer  makes  this  submission 
not  later  than  October  1. 1985.  During 
this  period,  the  manufacturer  may 
request  a  meeting  with  the  agency  to 
further  explain  the  bases  for  its 
evaluations  and  conclusions. 

(4)  Within  90  days  after  its  receipt  of 
the  manufacturer's  submission  under 
paragraph  (c)(3)  of  this  section,  or  not 
later  than  December  31, 1985,  for  new 
lines  introduced  in  the  1987  model  year, 
or  not  later  than  15  months  before  the 
introduction  of  each  new  line  for  the 
1988  or  subsequent  model  years, 
whichever  is  sooner,  the  agency 
considers  that  submission,  if  any.  and 
independently  makes,  on  a  preliminary 
basis,  the  determinations  of  those  lines 
with  likely  sub-median  theft  rates  which 
should  or  should  not  be  subject  to 

§  541.5  of  this  chapter.  NHTSA  informs 
the  manufacturer  by  letter  of  the 
agency's  preliminary  determinations, 
together  with  the  factual  information 
considered  by  the  agency  in  making 
them. 

(.")  The  manufacturer  may  request  the 
agency  to  reconsider  any  of  its 
preliminary  determinations  made  under 
paragraph  (c)(4)  of  this  section.  The 
manufacturer  must  submit  its  request  to 
the  agency  within  30  days  of  its  receipt 
of  the  letter  under  paragraph  (c)(4) 
informing  it  of  the  agency's  preliminary 
determinations.  The  request  must 
include  the  facts  and  arguments 
underlying  the  manufacturer's 
objections  to  the  agency's  preliminary 
determinations.  During  this  30  day 
period,  the  manufacturer  may  also 
request  a  meeting  with  the  agency  to 
discuss  those  objections. 

(6)  Each  of  the  agency's  preliminary 
determinations  made  under  paragraph 
(c)(4)  becomes  final  45  days  after  the 
agency  sends  the  letter  specified  in  that 
paragraph  unless  a  request  for 
reconsideration  of  it  has  been  received 
in  accordance  with  paragraph  (c)(5)  of 
this  section.  If  such  a  request  has  been 
received,  the  agency  makes  its  final 
determinations  within  30  days  of  its 
receipt  of  the  request  for  the  1987  model 
year  and  wi'hin  60  days  of  its  receipt  of 
the  request  for  the  19P8  and  subsequent 
m.odel  years.  NHTSA  informs  the 
manufacturer  by  letter  of  those 


determinations  and  its  response  to  the 
request  for  reconsideration. 

Issued  on  lane  17.  19B5. 
BarT>'  Felrice, 

.■\ssM  u:te .■\i!iiiir.islrator  for Riih'makini:. 
|FR  Doc.  85-14840  Filed  6-17-85;  3.47  ptnj 
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49  CFR  Part  571 

I  Docket  No.  85-06.  Notice  2] 

Hydraulic  Brake  Systems;  Passenger 
Car  Brake  Systems;  Corrections 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Notice  of  proposed  rulemaking; 

correction. 


summary:  This  notice  corrects  certain 
technical  and  typographical  errors  in  the 
notice  of  proposed  rulemaking  published 
on  May  10. 1985  (50  FR  19744).  These 
errors  appear  in  the  language  of  the 
proposed  new  Standard  No.  135. 
Passenger  Car  Brake  Systems. 
Correction  of  these  errors  is  necessary 
to  avoid  misunderstanding  of  the 
proposal. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Duane  Perrin,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street.  SW.,  Washington.  D.C. 
20590  (202^2&-2800). 

PART  571-1  AMENDED) 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392,  1401. 1403. 1407: 
delegation  of  authority  at  49  CFR  1.50. 

§  571.135    Federal  Motor  Vehicle  Safety 
Standard  No.  135;  Passenger  Car  Brake 
Systems 

1.  On  page  19753,  in  paragraph  S4. 
Definition,  the  definition  of  "maximum 
speed"  should  read  "surface."  not 
"surfaces." 

2.  On  page  19753,  in  paragraph  S4. 
Definition,  the  definition  of  "skid 
number"  should  read  "resistance,"  not 
"resislence." 

3.  On  page  19753,  in  paragraph  S5. 
Requirements,  the  second  sentence 
should  read  "km/h,"  not  "Km/h." 

4.  On  page  19753,  in  paragraphs 
S5.1.1.1.  Preburnishcd  effectiveness, 

55.1.1.3.  High  speed  effectiveness,  and 

55.1.1.4.  Final  effectiveness,  the  last 
term  of  the  equation  should  read 
"0.0067V'."  not  "0.0O6V'." 

5.  On  page  19753.  in  paragraph  S5.1.2. 
Adhesion  UtHization.  the  second 
sentence  should  read  "system,"  not 
"systems." 
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6.  On  page  19754.  i  n  paragraph 
S5.2.2.2.  Unit  failure  (system  dopli-tal). 
the  last  term  of  the  equation  in  the 
sprond  sr^t'Tre  shniild  rend  "ii.i)l.iV-." 
not  "OOOLSV^." 

7.  C.\  piige  19754.  in  paragraph  S5.2.3. 
Failed  lint i  lock  cr  \' Triable 
proportion. 1,^  ^ysieiit,  the  firs!  ici .ni  of 
the  equation  in  the  s?cond  sentence 
should  rc;id  "0.05V."  not  •'O.OOoV." 

8.  On  page  1975o.  in  p^ragiaph  Sfi.l  1. 
A/r.i'ient  ton^perature.  the  high 
lempera'ure  of  the  ambient  temperature 
range  should  read  "40'C(104°F)."  not 

9.  On  piige  19756.  in  paragraph  Sr,.2.1. 
Skid  number,  "surfact"  should  read 
"surface." 

10.  On  page  197.56.  in  paragraph  S6.4. 
Instrumentation — Brvke  temperature,  in 
the  first  sentence,  intert  "of  between 
"width"  and  "the." 

11.  On  page  19758,  in  paragraph 
S7A2\. Burnish,  the  third  sentence 
should  read  'interval. '  not  "internal." 

12.  On  pag-i  19758.  in  paragraph 
S7.4.1.1 .  Coast  downs  in  neutral  and  in 
gear,  in  the  third  sentence,  insert  "the" 
between  "in"  and  "gear". 

13.  On  p.ige  li)7,5H.  iii  parngr.iph 
S7.4.2.5.  the  last  word  shimld  read 
"pri'ssiire, '  not  "prs«ssiir»!." 


14.  On  page  19759.  in  paragraph 
S7.11.1.  Heating  snubs,  the  third 
sentence  should  read  "an. '  not  "and." 

I.ssiunI  on  June  14,  19tt5. 
Barry  FeLncc, 

Associate  AJ;7ihjist.-,'iti}rfi  t  R.ilenickin'j. 
|FP.  nor.  85-14839  Filed  6-19-8.5:  5:45  3t»i| 
BUi.)NG  cone  4910-SVM 


INTERSTATE  COMMENCE 
COMMiSSIOM 

49CFRPart  1^32 

lEx  Parte  Ko.  443  (Sub-No.  1)} 

Intramodal  Rail  Competition 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Extension  of  time  to  file  replies 

to  notice  of  proposed  rules. 

SUMMARY:  In  this  proceeding,  the 
Commission  announced  its  intention  to 
adopt  rules  to  govern  its  handling  of 
various  competitive  access  issues. 

By  a  notice  served  March  28. 1985, 
and  published  in  the  Federal  Register 
April  2,  1985  (50  FR  13051),  the 
Commission  required  comments  to  be 
filed  by  May  17, 1985,  and  replies  by 
June  3, 1985.  By  noticp  served  May  16. 


1985.  and  published  in  the  Federal 
Rftgisier  May  23, 1965  (50  FR  21319)  the 
time  for  filing  comments  was  extended 
to  May  31, 1985,  and  replies  were 
permitted  to  be  filed  by  June  17, 1985. 
The  Association  of  American  Railroads 
and  Consolidated  Rail  Corporation 
r^quost  a  3-vveek  extension  of  time  to 
file  replies  because  of  tlie  volume  of 
comments,  complexity  of  issues,  and 
unavailability  of  their  export  witnesses 
at  this  time.  In  light  of  these  reasons,  a 
3vveek  extension  of  time  will  be  granted 
and  the  time  for  filing  replies  is 
extended  accordingly. 
DATES:  Reply  comm>mts  are  due  by  July 
8, 1935. 

ADDRESSES:  Send  an  original  and  15 
copies  of  all  documents  referring  to  Fx 
Parte  No.  445  (Siib-No.  1)  to:  Case 
Control  Branch,  Office  of  the  Secrefarj', 
Interstate  Commerte  Commission, 
Washington,  DC  20423,  and  serve  on  all 
p.irties  to  this  proceeiling. 
FOR  FURTHER  INFORMATiON  CONTACT! 
Louis  E.  Giiomer,  (202)  275-7245. 

Decided:  June  13, 1985. 

By  the  Commission,  Reese  H.  Taylor,  jr., 
Ch.iirman. 
James  H.  Bayne, 
Secretary. 
|FR  Doc.  85-14838  Filed  6-19-85;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public    Notices  of  hearings  and 
investigations,   committee   meetings,   agency 
decisions  and   rulings,   delegations  o( 
authonty.   tilmg  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Western  Spruce  Budworm 
Management  Program  Santa  Fe 
National  Forest;  Environmental  Impact 
Statement  Cancellation  Notice 

A  draft  environmental  impact 
statement  (EIS)  for  the  Western  Spruce 
Budworm  Management  Program  Santa 
Fe  National  Forest  was  distributed  to 
the  public  and  filed  with  the 
Kn\  ironmcntal  Protection  Agency  on 
April  29.  1983. 

I  am  terminating  the  EIS  process  for 
this  program  due  to: 

(1)  A  re-appraisal  of  western  spruce 
budworm  management  policy  in  th{ 
Southwestern  Region,  Forest  Service 
which  will  be  initiated  soon, 

(2)  changing  public  issues  relating  to 
budworm  management  which  may  not 
ha\e  been  properly  considered  in  the 
EIS,  and  |3)  new  strategies  of  integrated 
pest  management  which  have  been 
developed  since  the  analysis  for  thig  EIS 
was  completed. 

D.ilrtl:  June  11.  1985. 

MavnardT.  Rosl. 

/•I  ircst  Siippnisor. 

|KR  Doc.  85-14880  Filed  6-19-85;  8:45  am| 
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Rural  Electrification  Administration 

Central  Electric  Power  Cooperative, 
Inc.;  Finding  of  No  Significant  Impact 

agency:  Rural  Electrification 
Administration.  USDA. 
action:  .N'ofice  of  finding  of  no 
sij-nificant  impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Electricification 
Administration  (REA),  pursuant  to  the 
National  Environmental  Policy  Act  of 


1969.  the  Council  on  Environmental 
Quality  Guidelines  (40  C¥R  Part  1500), 
and  REA  Environmental  Policies  and 
Procedures  (7  CFR  Part  1794).  has  made 
a  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  a  project 
proposed  by  the  South  Carolina  Public 
Service  Authority  (Santee  Cooper)  for 
the  purpose  of  providing  a  source  of 
electric  power  to  the  Central  Electric 
Power  Cooperative,  Inc.  (Central).  The 
project  consist  of  approximately  15 
miles  of  230  kV  transmission  line,  one 
230  kV  switching  station  and  one  230/ 
115  kV  substation. 

FOR  FURTHER  INFORMATION  CONTACT: 
REA  s  FONSI  and  Environmental 
Assessment  and  the  Borrower's 
Environmental  Report  (BER)  submitted 
by  Central  may  be  reviewed  in  the  office 
of  the  Director,  Southeast  Area-Electric, 
REA,  Room  0258,  South  Agriculture 
Building.  Washington,  D.C.  20250, 
telephone  (202)  382-8434,  or  at  the  office 
of  Central  (Mr.  Patrick  T.  Allen, 
Manager),  121  Greystone  Boulevard, 
Columbia,  South  Carolina  29202. 
telephone  (803)  779-4975. 

SUPPLEMENTARY  INFORMATION:  RFJ\  has 
reviewed  the  BER  submitted  by  Central 
and  has  determined  that  if  represents  an 
accurate  evaluation  of  the 
environmental  impact  of  the  proposed 
project.  The  project  consists  of  the 
construction  of  a  15  mile,  230  kV 
transmission  line  using  two  and  three- 
pole  H-frame  structures  on  an  additional 
85-foot  of  new  right-of-way  along 
existing  tramsmission  line  right-of-way 
and  125-foot  right-of-way  where  no 
existing  transmission  line  presently 
exists.  The  line  will  begin  at  a  proposed 
switching  station  to  be  located  in 
Dorchester  County,  South  Carolina  and 
traverse  in  a  southerly  direction  to  a 
proposed  230/115  kV  substation  to  be 
located  in  Charleston  County,  South 
Carolina.  The  switching  station  will 
require  a  3.3  acre  site  and  the  substation 
will  require  a  5.5  acre  site. 

REA  has  prepared  an  Environmental 
Assessment  concerning  the  proposed 
project  REA  concluded  that  its  approval 
of  Central's  selection  of  Santee  Cooper 
as  a  source  of  power  would  not  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  This  conclusion  was 
reached  after  considering  the  project's 
potential  impacts  on  resources  including 
federally  listed  threatened  and 


endangered  species,  cultural  resources, 
wetlands,  floodplains,  prime  farmlands, 
coastal  barrier  resources  areas,  coastal 
zone  management  areas  and  wild  and 
scenic  rivers.  The  proposed  project  will 
have  no  impact  to  federally  listed 
threatening  and  endangered  species, 
sites  listed  or  eligible  for  listing  on  the 
National  Register  of  Historic  Places, 
coastal  barrier  resource  areas,  or  rivers 
listed  on  the  National  Wild  and  Scenic 
River  System.  The  100-year  floodplain. 
wetlands,  coastal  zone  management 
areas,  and  prime  farmlands  will  be 
crossed  by  the  proposed  transmission 
line;  however,  the  proposed  switching 
station  and  substation  will  not  be 
located  in  these  areas.  REA  has 
determined  that  there  are  not 
practicable  alternatives  for  locating 
transmission  line  support  structures  in 
the  100-year  floodplain  or  in  wetlands 
and  that  all  practicible  measures  to 
minimize  harm  to  these  areas  will  be 
implemented.  There  is  a  demonstrated 
significant  need  for  locating  these 
structures  in  prime  farmlands  and  there 
is  no  practicable  alternative  to  such 
sitings. 

Alternatives  to  the  proposed  project 
were  considered  which  included  no 
action,  three  alternative  transmission 
line  routes,  alternative  switching  station 
and  substation  sites,  alternative 
construction  methods  and  materials,  and 
the  alternative  of  a  lower  power  supply 
voltage.  REA  has  determined  that  the 
project  is  an  environmentally  acceptable 
alternative  because  it  best  meets  the 
needs  of  Central  with  a  minimum  of 
adverse  impacts. 

REA  has  independently  evaluated  the 
proposed  project  and  has  concluded  that 
approval  of  Central's  selection  of  Santee 
Cooper  as  a  source  of  power  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment;  therefore,  an 
Environmental  Impact  Statement  is  not 
necessary.  This  program  is  listed  in  the 
catalog  of  Federal  Domestic  Assistance 
as  10.850,  Rural  Electricification  Loans 
and  Loan  Guarantees. 

Dated:  June  14.  1985. 
Harold  V.  Hunter. 
Admi'nislrator. 
|FR  Doc.  85-14899  Filed  6-19-85:  8:45  am| 
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Soil  Consarvation  Service 

Fish  Bayou  Watershed,  AR;  Intent  To 
Deajthorize  Federa!  Funding 

aohncy:  Soil  Consen»fion  Service. 

USDA. 

action:  Notice.  I 


summary:  Pursurint  to  the  Watershed 
Protection  and  Flood  Prevention  Act. 
Piib.  L.  83-566,  and  the  Soi! 
Onservalion  Service  Guidehnes  (7  CFR 
622),  the  Soil  Conservation  Service  gives 
notice  of  the  intent  to  deauthorize 
F(!dor;il  funding  for  the  Fish  Bayou 
Watershed  project,  Crittenden  and  St. 
Francis  Counties,  Arkansas. 
FOR  FURTHER  INFORMATION  CONTACT: 
J:ick  C.  Davis,  Slate  Conservationist, 
Soil  Conservation  Service,  700  West 
Ciipitol  Avenue,  Roora  2405  Federal 
Office  Building.  Little  Rock  Arkansas 
72201,  tjiephoiie  501-37B-5445. 
SUPPLEMENTARY  INFORMATION:  A 
determination  has  been  made  by  Jack  C. 
Davis  that  the  proposed  works  of 
improvement  for  the  Pish  Bayou 
Watershed  project  will  not  be  installed. 
The  sponsoring  local  organizations  have 
concurred  in  this  determination  and 
agree  that  Federal  funding  should 
deauthorized  for  the  project.  Information 
regarding  this  determination  may  be 
obtained  from  Jack  C.  Davis,  State 
Conservationist,  at  the  above  address 
and  telephone  number. 

No  administrative  action  on 
implementation  of  the  proposed 
deauthorization  will  be  taken  until  60 
days  after  the  date  of  this  publication  in 
the  Federal  Register. 
(Catalog  of  Federal  Domestic  Assistance 
Pro(n"am  No.  10.&04.  Watershed  Protection 
and  Flood  Prevention  Program.  The  State  of 
Aikansas'  procedure  for  State  and  local 
clearinghouse  review  of  Federal  and 
federally  assisted  programs  and  projects  is 
applicable). 

Dated  )une  12. 1935. 
lack  C.  Dads, 
State  Conservationist. 
(FR  Doc.  86-14820  Filed  6-19-85;  8:45  am) 

BILUMQ  CODE  3410-1»-M 


ARCTIC  RESEARCH  COMMISSION 


Meetings 

Notice  is  hereby  given  that  the  Arctic 
Research  Commission  will  hold  public 
meetings  in  Alaska  on  ]une  25.  26,  and 
28. 1985. 

Public  meetings  are  scheduled  on  June 
25.  from  9  a.m.  to  12  p.m.,  in  the 
Assembly  Room  of  the  North  Star 
Borough,  809  Pioneer  Road,  Fairbanks, 
Alaska.  On  June  26,  from  9  a.m.  to  1 


p.m.,  in  the  Assembly  Room.  North 
Slope  Borough,  Barrow,  Alaska.  On  j;:ne 
28.  from  9  a.m.  to  12  p.m.  in  the 
Auditcrium  of  the  Anchorage  Historical 
and  Fine  Arts  Museum.  121  W.  7th 
Avenue,  Anchorage,  Alaska. 

Matters  to  be  considered  at  these 
public  meetings  include  1.  Introduction, 
2.  Review  and  Status  of  Implementation 
of  the  Arctic  Research  and  Policy  Act,  3. 
Arctic  Research  in  the  National  Interest, 
4.  Suggestions  for  Arctic  Research  Policy 
and,  5.  General  Discussion. 

The  Commission  will  meet  in 
Executive  Session  on  June  25, 1985.  from 
3  to  5  p.m.  at  the  Arctic  Slope  Regional 
Corporation,  Barrow.  Alaska.  Matters  to 
be  discussed  in  the  Executive  Session 
include  nominations  for  a  Scientific 
Committee  and  future  activities  of  the 
Commission.  On  June  27,  the 
Commission  will  conduct  a  site  visit  to 
the  Prudhoe  Bay  Oil  FielJ. 

Contact  Person  for  Moie  Infurm.ition: 
W.  Timothy  Hushen,  Executive  Director, 
Arctic  Research  Commission  (213)  743- 
0970. 

W.  Timothy  Hushen, 
Executive  Director,  Arctic  Research 
Commission. 
|FR  Doc.  85-14888  Filed  6-19-85;  8:45  arrj 

BILUNG  CODE  7SSS-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Cart>on  Steel  Wire  Rod  From  South 
Africa;  intention  To  Review  and 
Preliminary  Results  of  Changed 
Circumstances  Administrative  Review 
and  Tentative  Determination  To 
Revoke  Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Commerce. 

action:  Notice  of  Intention  to  Review 
and  Preliminary  Results  of  Changed 
Circumstances  Administrative  Review 
and  Tentative  Determination  to  Revoke 
Countervailing  Duty  Order. 

SUMMARY:  The  Department  of 
Commerce  has  received  information 
which  shows  changed  circumstances 
sufficient  to  warrant  an  administrative 
review,  under  section  751(b)(1)  of  the 
Tariff  Act,  of  the  countervailing  duty 
order  on  carbon  steel  wire  rod  from 
South  Africa.  The  review  covers  the 
period  from  October  1, 1984.  The 
petitioners  in  this  proceeding  have 
notified  the  Department  that  they  are  no 
longer  interested  in  the  countervailing 
duty  order.  These  affirmative  statements 
of  no  interest  provide  a  reasonable  basis 
for  the  Department  to  revoke  the  order. 


In  accordance  with  the  petitioners' 
notification,  the  revocation  will  apply  to 
all  carbon  steel  wire  rod  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  1, 1984. 
Interested  parties  are  invited  to 
c><:riment  on  these  preliminary  results 
anJ  'entative  determination  to  revoke. 

EFFc.""'iVE  date:  October  1, 1984. 

FOR  FL    ''KER  INFOR.MATIOM  CONTACT: 

Phillip  G::emess  or  Al  jemmot*.  Office 
of  Compliance.  Internationa!  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
telephone:  (20?.)  377-2786. 

SUPPLEMENTARY  INFORMATION: 


Background 


r 


On  September  27.  li.-82.  the 
Department  of  Commerc?  ("the 
Department")  published  ii,  the  Federal 
Register  (47  FR  42396)  a  cou.'terv3iling 
duty  order  on  carbon  steel  wiie  rod  from 
South  Afiica. 

In  a  letter  dated  May  9, 1985  [see 
Appendix  A),  Georgetown  Steel 
Corporation,  North  Star  Steel  Texas, 
Inc.,  Continental  Steel  Corporation, 
Raritan  River  Steel  Company,  and 
Atlantic  Steel  Company,  the  petitioners 
in  this  proceeding,  informed  the 
Department  that  they  were  no  longer 
interested  in  the  order  and  stated  their 
support  of  revocation  of  the  order. 
Under  section  751  of  the  Tariff  Act  of 
1930  ("the  Tariff  Act"),  the  Department 
may  revoke  a  countervailing  duty  order 
that  is  no  longer  of  interest  to  domestic 
interested  parties. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  South  African  wire  rod. 
Such  merchandise  is  currently 
classifiable  under  item  607.1700  of  the 
Tariff  Schedules  of  the  United  States 
Annotated.  The  review  covers  the 
period  from  October  1, 1984. 

Preliminary  Results  of  the  Review  and 
Tentative  Determination 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
domestic  interested  part  js'  affirmative 
statements  of  no  interest  in  continuation 
of  the  countervailing  duty  order  on  wire 
rod  from  South  Africa  provide  a 
reasonable  basis  for  revocation  of  the 
order. 

Therefore,  we  tentatively  determine  to 
revoke  the  order  on  this  product 
effective  October  1, 1984.  We  intend  to 
instruct  the  Customs  Service  to  proceed 
with  liquidation  of  all  unliquidated 
entries  of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  1, 1984, 
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without  regard  to  countenailing  duties 
and  to  refund  any  estimated 
counter\'ailing  duties  collected  with 
respect  to  those  entries.  The  current 
requirement  for  a  cash  deposit  of 
estimated  countervailing  duties  will 
continue  until  publication  of  the  final 
results  of  this  review. 

This  notice  does  not  cover 
unliquidated  entries  of  wire  rod  from 
South  Africa  which  were  entered,  or 
withdrawn  from  warehouse,  for 
consumption  prior  to  October  1. 1984, 
and  which  were  not  covered  in  a  prior 
administrative  review.  The  Department 
will  cover  any  such  entries  in  a  separate 
review,  if  one  is  requested. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  tentative  determination  to  revoke 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  five 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  45 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  The 
Department  will  publish  the  final  results 
of  the  review  and  its  decision  of 
revocation,  including  it  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing. 

This  intention  to  review, 
adminstrative  review,  tentative 
determination  to  revoke,  and  notice  are 
in  accordance  with  sections  751(b)  and 
(c)  of  the  Tariff  Act  (19  U.S.C.  1675(b). 
(cj)  and  §§  355.41  and  355.42  of  the 
Commerce  Regulations  (19  CFR  355.41. 
355.42). 

Dated:  )une  14. 1983. 
Alan  F.  Holmer. 

Drpiity  Assistant  Secretary.  Import 
Administration. 

.Appendix  A 

lC-751-0O»| 

May  9.  1985. 

Mr.  Alan  F.  Holmer. 

Deputy  .Assista;il  Secretary  for  Import 

Administration.  U.S.  Department  of 

Commerce.  Room  3650,  Washington.  DC 

20230 
Re:  Outstanding  Countervailing  Duty  and 

Antidumping  Orders  Concerning  Wire 

Rod  from  South  Africa 
Dear  Mr.  Holmer:  Paragraph  2(a)(2)  of  the 
Arrangement  Concerning  Trade  in  Certain 
Steel  Products  Between  South  Africa  and  the 
United  Stales  (the  "Arrangement"),  requires 
the  United  States  to  initiate  the  legal  process 
to  terminate  those  antidumping  and 
countervailing  duty  orders  described  in 
Appendix  A  to  the  Arrangement.  The 
Appendix  A  orders  include,  but  are  not 
limited  to,  the  order  issued  September  27. 
1982.  as  a  result  of  a  countervailing  duty 
petition  filed  by  Atlantic  Steel  Company. 
Continental  Steel  Corporation.  Georgetown 
Steel  Corporation,  North  Star  Steel  Texas. 


Inc..  and  Raritan  River  Steel  Company 
concerning  carbon  steel  wire  rod. 

On  behalf  of  the  companies  that  filed  the 
petition  (hereinafter  the  "Petitioners"),  you 
are  hereby  notified  that,  based  on  the 
undertaking  of  South  Africa  to  limit  its 
annual  exports  of  wire  rod  to  the  United 
States  to  0.990  percent  of  U.S.  apparent 
domestic  consumption  for  the  duration  of  the 
Arrangement,  and  in  reliance  on  the  other 
understandings  expressed  herein,  the 
Petitioners  will  not  object  to  the  intiation  of 
legal  process  to  terminate  the  South  Africa 
wire  rod  countervailing  duty  order  of 
September  27, 1982.  Nor  will  they  object 
during  such  process  to  the  Department's 
proceedings  provided  they  have  assurance 
that  the  South  Africa  Arrangement  is  in  full 
force  and  effect  and  subject  to  no 
contingency  (whether  expressed  in  the 
Arrangement  or  any  modifications  thereof  by 
side  letter  or  otherwise]  that  would  revise, 
delay  or  impair  the  implementation  of  the 
specific  restraints  concerning  wire  rod. 
Petitioners  also  understand  that  the  United 
States  does  not  plan  to  agree  to  any 
modifications  of  the  Arrangement  that  would 
affect  the  South  African  obligations 
concerning  wire  rod  during  the  Arrangement 
term. 

Petitioners  do  not  intend  to  file  petitions 
(as  specified  in  paragraph  2(a)(3)  of  the 
Arrangement]  seeking  import  relief  with 
respect  to  wire  rod  from  South  Africa  during 
the  period  of  the  South  African 
Arranagement  provided  that  Arrangement 
proves  to  be  an  effective  alternative  to  the 
results  of  unfair  trade  cases  as  defined  by  the 
remedial  provisions  (offsetting  unfair  trade 
practices)  of  the  order  that  will  be 
terminated.  To  that  end.  Petitioners  expressly 
do  not  waive  any  statutory  rights  to  file  such 
petitions  as  they  may  determine  nor  do  they 
waive  their  right  to  take  such  other  steps  as 
may  be  provided  by  law. 

It  is  Petitioners'  understanding  that  the 
Arrangement  with  South  Africa  is  a  "bilateral 
arrangement"  within  the  meaning  of  section 
804  of  the  Steel  Import  Stabilization  Act  of 
1984  and  that  the  President  is  authorized  to 
enforce  the  Arrangement  pursuant  to  section 
80S(a)  of  said  Act.  Pursuant  to  those 
provisions  and  the  requirements  and  terms  of 
the  Arrangement,  Petitioners  further 
understand  that  the  United  States  will 
prohibit  entry  into  this  country  of  wire  rod 
from  South  Africa  that  (i)  is  not  accompanied 
by  an  export  certificate  and  (ii)  is  not  issued 
consistent  with  the  quantitative  limitations 
specifically  applicable  to  South  Africa  as 
defined  by  the  Arrangement. 

We  request  that  this  letter  be  published 
together  with  the  Federal  Register  notice  of 
the  initiation  of  the  process  required  by 
Paragraph  2(a)(2)  of  the  Arrangement. 
Petitioners  will  assume  that  the 
understandings  contained  herein  are  valid 
and.  unless  informed  otherwise,  will 
undertake  to  furnish  the  Department  with 
such  documentation  as  necessary  to 
implement  their  expression  of  no  objection  to 
the  initiation  of  the  referenced  legal  process 
and  its  conclusion. 

Respectfully  submitted, 
Charles  Owen  Verrill.  Jr.,  Esq.,  Robert  E. 

Nielsen.  Esq.,  Wiley  &  Rein.  1776  K  Street. 


NW.,  Washington.  DC  20006.  (202)  429- 
7000 

Counsel  for  Petitions:  Continental  Steel  Corp.. 
Georgetown  Steel  Corp..  North  Star  Steel 
Texas.  Inc.  Raritan  River  Steel  Co. 

David  E.  Birenbaum,  Esq..  Alan  G.  Kashdan. 
Esq..  Fried.  Frank.  Harris,  Shriver  & 
(acobson  (A  Partnership  Including 
Professional  Corporations),  600  New 
Hampshire  Ave..  NW..  Washington.  D.C. 
20037.  (202)  342-3500 

Counsel  for  Petitioner;  Atlantic  Steel  Co. 

(FR  Doc.  85-14851  Filed  6-19-85:  8:45  am) 
BILLIMa  cooc  asio-os-M 


Minority  Business  Development 
Agency 

Financial  Assistance  Application 
Announcement;  Connecticut 

agency:  Minority  Business 
Development  Agency,  Commerce. 

action:  Notice. 


summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  a  MBDC  for 
a  3  year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  eight  months  is  estimated  at 
$105,967  for  the  project  performance  of 
October  1, 1985  to  May  31. 1986.  The 
MBDC  will  operate  in  the  Connecitcut 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $105,967  in  Federal  funds  and 
a  minimum  of  $18,700  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 


Federal  Register  /  Vol.  50.  No.  119  /  Thursday.  lune  20,  1985  /  Notices 


25617 


Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
apphcation;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3  year 
period  with  periodic  reviews 
culminating  in  armual  evaluations  to 
determine  if  fimding  for  the  project 
should  continue.  Continue  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 
CLOSING  DATE:  The  closing  date  for 
applications  is  July  10, 1985. 
Applications  must  be  postmarked  on  or 
before  July  10, 1985. 
ADDRESS:  New  York  Regional  Office. 
Minority  Business  Development  Agency, 
26  Federal  Plaza,  Room  3720,  New  York. 
New  York  10278.  Area  Code/Telephone 
Number:  (212)  264-3262. 

Pre-Application  Conference:  A  pre- 
application  conference  to  assist  all 
interested  applicants  will  be  held  on 
June  25. 1985  at  10:00  AM  in  the 
Penthouse  Suite,  Robert  N.  Giaimo 
Federal  Building,  150  Court  Street,  New 
Haven.  Connecticut. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rochelle  K.  Schwartz,  Business 
Development  Specialist,  Boston  District 
Office.  (617)  223-3726. 
SUPPLEMENTARY  INFORMATION: 
Questions  concerning  the  preceding 
information,  copies  of  applications  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

11.800  Minority  Business  Development 
Catalog  of  Federal  Domestic  Assistance 

Dated:  June  12, 1985. 
Gina  Sanchez, 

Regional  Director.  New  York  Regional  Office. 
(FR  Doc.  85-14883  Filed  6-19-85;  8:45  am] 

BILUNQ  CODE  3S10-21-M 


Financial  Assistance  Application 
Announcement;  New  Jersey 

agency:  Minority  Business 
Development  Agency.  Commerce. 
action:  Notice. 


summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 


Minority  Business  Development  Center 
(MBDC)  Program  to  operate  a  MBDC  for 
a  3  year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  twelve  months  is  estimated  at 
$158,950  for  the  project  performance  of 
October  1, 1985  to  September  30, 1986. 
The  MBDC  will  operate  in  the  New 
Brunswick-Perth  Amboy-Sayreville. 
New  Jersey  Metropolitan  Statistical 
Area  (MSA)  and  the  adjoining  counties 
of  Mercer  and  Monmouth.  The  first  year 
cost  for  the  MBDC  will  consist  of 
$158,950  in  Federal  funds  and  a 
minimum  of  $28,050  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services.) 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  goverrmients.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  estabUshment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  support  MBDC 
programs  that  can:  coordinate  and 
broker  pubHc  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capabiUty  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3  year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  on  such 
factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 
CLOSING  date:  The  closing  date  for 
applications  is  July  10, 1985. 
Applications  must  be  postmarked  on  or 
before  July  10. 1985. 


ADDRESS:  New  York  Regional  Office. 
Minority  Business  Development  Agency, 
26  Federal  Plaza.  Room  3720,  New  York. 
New  York  10278.  Area  Code/Telephone 
Number  (212)  264-3262. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gina  Sanchez.  Regional  Director.  New 
York  Regional  Office. 
SUPPLEMENTARY  INFORMATION: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

(11.800  Minority  Business  Development 
Catalog  of  Federal  Domestic  Assistance) 

Dated:  June  12. 1985. 
Gina  Sandiez. 

Regional  Director,  New  York  Regional  Office. 
(FR  Doc.  85-14884  Filed  6-19-85;  8:45  am) 

BILUHQ  COOE  3510-21-11 


Financial  Assistance  Application 
Announcement;  New  Yorit 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Notice. 


summary:  The  Minority  Business 
Development  Agency  (MBDA) 
annoimces  that  it  is  soliciting 
competitive  appUcations  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  a  MBDC  for 
a  3  year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  twelve  months  is  estimated  at 
$158,950  for  the  project  performance  of 
October  1, 1985  to  September  30, 1988. 
The  MBDC  will  operate  in  the  Buffalo. 
NY  Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $158,950  in  Federal  fiuids  and 
a  minimum  of  $28,050  in  non-federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  govenunents.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  pubhc  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
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Tim^e  of  management  and  technical 
ussislance;  and  s«rvif;e  as  a  conduit  of 
informalior  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  cap.ibility  of  the  firm 
and  its  staff  in  addressing  the  reeds  of 
ninority  business  individuals  and 
oryanizations:  the  resources  available  to 
the  firm  in  providing  management  and 
t»i  hnical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicjnfs  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  M3DC  will  operate  for  a  3  ye.ir 
period  with  periodic  reviews 
cuiminatir.c  in  annual  evaluations  to 
determine  if  funiiing  for  the  project 
should  icntiaue.  Ccntinu»'d  funding  will 
be  at  UiO  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities 
CLOSING  date:  The  closing  date  for 
appHcatiors  is  July  10. 1985. 
Applications  must  be  postmarked  on  or 
before  July  10. 1985. 
ADDRESS:  New  York  Regional  Office. 
Minority  Business  Development  Agency. 
26  Federal  Plaza.  Room  3720,  New  York. 
New  York  1027a  Area  Code-Telephone 
Number  (212)  2G4-3252. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cina  Sanchez,  Regional  Director.  New 
York  Regional  Office. 
SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

(11.800  Minority  Business  Development 
Catalog  of  Federal  Domestic  Assistance) 

Dated:  June  12. 1965. 
Ginj  Sanchez. 

R.XionoI  Direclur.  \ew  York  Rfgional Office. 
\VV.  Doc.  85-14882  Filed  6-19-85;  8:45  am] 

BILUNQ  COOC  3S10-21-II 


National  Oceanic  and  Atmospheric 
Administration 

North  Pacific  Fishery  Management 
Council;  Public  Meeiing 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

A  subgroup  of  the  Plan  Team  for  the 
.North  Pacific  Fishery  Management 
Council's  Gulf  of  Alaska  Groundfish 
Fishery  Management  Plan  (FMP) 
proposes  to  meet  in  Seattle,  WA,  July 
29-31. 1985.  to  prepare  an  outline  and 
revision  schedule  for  the  Gulf  of  Alaska 
Groundfish  FMP.  The  public  meeting 


will  convene  at  9  a.m..  July  29,  in  Room 
2079  of  the  Northwest  and  Alaska 
Fisheries  Center.  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way, 
NE..  Se.iftle.  On  July  31,  the  full  FLin 
team  will  meet  at  2  p.m.,  PDT.  via 
teleconference  to  review  the  .subgi'Vap's 
outline  and  make  changes  if  necessary  . 

On  September  9-13  ,  the  Gulf  of 
Alaska  Plan  Totim  again  will  convene  in 
Seattle  to  review  19J5  survey  results, 
prepare  a  status  of  stocks  document  and 
work  on  the  FMP  revision.  The  public 
meeting  will  convene  at  9  am.,  on 
September  9.  i.n  Room  2079  of  the 
Northwest  and  Alaska  Fisheries  Ctnter. 
For  further  information  contact  Gary 
Stauffer,  Northwest  and  Alaska 
Fisheries  Center.  National  Marine 
Fisheries  Service.  7600  Sand  Point  Way. 
N.E.,  Building  4.  BIN  ClSroo.  Seattle. 
WA  98115;  teltphcne;  (21X]  :.!(>-^2;7. 

Dated:  June  14. 1985. 
Richard  B.  Roe. 

Director.  Office  of  Protected  Species  arJ 
Habitat  Coiisenation.  .\i:tii-'r.nl \fon'iip 
Fishi'rres  Sen-ice. 
|FR  Doc.  85-24812  Filed  6-19-85:  8:4.-  amj 

B<UIHQ  COOE  3*10- 13  M 


Pacific  Fishery  Management  Courtcil; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA.  Commerce.  ' 

The  Pacific  Fishery  Management 
Council's  Groundfish  Management 
Team  will  meet  in  Portland.  OR.  July  1- 
3. 1985,  to  review  current  groundfish 
landing  statistics  and  project  catches 
through  the  end  of  the  yean  review 
criteria  for  specifying  the  acceptable 
biological  catch;  review  a  request  to 
move  the  southe.''n  boundary  line  for 
managing  the  Coumbia  area  to  the  north 
jetty  at  Coos  Bay,  OR;  and  consider  the 
implications  of  removing  widow 
rockfish.  Pacific  ocean  perch,  and 
sablefish  from  the  optimum  yield 
category  and  manage  as  harvest 
guideline  species.  Other  matters  to  be 
considered  include  reviewing  the 
Council's  By-catch  Committee 
recommendations  and  proposals  for 
amending  the  fishery  management  plan. 

For  futher  information  contact  Joseph 
C.  Greenly,  Executive  Director,  Pacific 
Fishery  Management  Council,  526  S.W. 
Mill  Street,  Portland,  OR  97201; 
telephone:  (503)  221-6352. 

Dated:  June  14,  1985. 
Richard  B.  Roe, 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation.  National  Marine 
Fisheries  Service. 

(FR  Doc.  85-14813  Filed  6-19-«5;  8:45  dm| 

BILLING  COOC  1510-22-M 


Patent  and  Trademark  Office 

Interim  Protection  for  Mask  Works  of 
Nationals,  Donniciliaries.  and  Sovereign 
Authorities  of  Sweden 

agency:  Patent  .ind  Tradem;jrk  Office. 
Commerce. 

ACTION:  Issuance  of  interim  order. 


SUMMARY:  The  Secretary  of  ConimfTf;e 
has  'leU'gated  to  the  Assistant  Secretary 
and  Commissioner  of  Patents  and 
Tr  jdemarks,  by  Amendment  1  to 
Department  Org.inization  Order  1()-14 
the  authority  under  section  914  of  title  17 
of  '.ho  United  States  Code  (the  copyright 
law)  to  m  ike  findings  and  issue  orders 
for  the  interim  protection  of  mask 
works. 

On  April  25. 19f.5.  the  Federation  of 
Swedish  Industries  submitted  to  the 
Secretary  of  Commerce  a  petition  for  the 
issuance  of  an  interim  order.  Comments 
on  the  petition  were  requested  on  or 
before  May  22, 1985,  and  a  hearing  was 
set  for  May  29. 1905.  Requests  to  testify 
wore  received  from  the  Semiconductor 
Industry  Association  (SIA)  and  the 
Federation  of  Swedish  Industries. 

At  the  May  25, 1985,  hearing  SIA 
testified  in  support  of  the  issuarice  of  an 
interim  order.  SIA  urged  that,  in  view  of 
their  a.'eas  of  concern,  any  order  issued 
should  be  limited  to  one  year.  The 
Federation  of  Swedish  Industries  urged 
that  the  order  should  issuejfor  the  full 
term  of  the  Commissioner'S\authority. 
The  Commissioner  has  determined  that 
Sweden  has  demonstrated  good  faith 
efforts  and  reasonable  progresp  toward 
providing  protection  for  mask 
U.S.  nationals  and  domiciliariek 
has  dc'ermined  that  an  order  sfl 
issue  for  one  year  from  the  date 
signature  of  the  order. 

EFFECTIVE  DATE:  The  effective  date 
this  order  shall-be  April  25, 1985.  the 
date  of  receipt  of  the  petition. 

Termination  Date:  This  order  shall 
terminate  on  June  13, 1986,  one  year 
from  its  dale  of  signature. 

FOR  FURTHER  INFORMATION  CONTACr. 

Michael  K.  Kirk,  Assistant 
Commissioner  for  External  Affairs,  by 
telephone  at  (703)  557-3065,  or  by  mail 
marked  to  his  attention  and  addressed 
to  Commissioner  of  Patents  and 
Trademarks,  Box  4.  Washington.  D.C. 
20231. 

SUPPLEMENTARY  INFORMATION:  Chapter 

9  of  title  17  of  the  United  States  Code 
establishes  an  entirely  new  form  of 
intellectual  property  protection  for  mask 
works  that  are  fixed  in  semiconductor 
chip  products.  Mask  works  are  defined 
in  17  U.S.C.  901(a)(2)  as: 
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a  series  of  related  images,  however,  fixed  or 
encoded 

(A)  having  or  representing  the 
predetermined,  three-dimensional  pattern  of 
metallic,  insulating  or  semi-conductor 
material  present  or  removed  from  the  layers 
of  a  semiconductor  chip  product:  and 

(B)  in  which  series  the  relation  of  the 
images  to  one  another  is  that  each  image  has 
the  pattern  of  the  surface  of  one  form  of  the 
semiconductor  chip  prodUtt. 

Chapter  9  provides  for  a  lO-year  term 
of  protection  for  original  mask  works, 
measured  from  the  earlier  of  their  date 
of  registration  in  the  U.S.  Copyright 
Office,  or  their  first  commercial 
exploitation  anywhere  in  the  world. 
Mask  works  must  be  registered  within  2 
years  of  their  first  commercial 
exploitation  to  maintain  this  protection. 
Section  913(d)(1)  provides  that  mask 
works  first  commercially  exploited  on  or 
after  July  1. 1983.  are  eligible  for 
protection  provided  that  they  are 
registered  in  the  U.S.  Copyright  Office 
before  July  1. 1985. 

Foreign  mask  works  are  eligible  for 
protection  under  basic  criteria  set  out  in 
17  U.S.C.  902.  First,  the  owner  of  the 
mask  works  must  be  a  national, 
domiciliary,  or  sovereign  authority  of  a 
foreign  nation  that  is  a  party  to  a  treaty 
providing  for  the  protection  of  a  mask 
work  to  which  the  United  States  is  also 
a  party,  or  a  stateless  person  wherever 
domiciled;  second,  the  mask  work  must 
be  first  commercially  exploited  in  the 
United  States;  or  that  the  mask  work 
comes  within  the  scope  of  a  Presidential 
proclamation.  Section  902(a)(2)  provides 
that  the  President  may  issue  such  a 
proclamation  upon  a  finding  that: 

a  foreign  nation  extends  to  mask  works  of 
owners  who  are  nationals  or  domiciliaries  of 
the  United  States  protection  (A)  on 
substantially  the  same  basis  as  that  on  which 
the  foreign  nation  extends  protection  to  mask 
works  of  its  own  nationals  and  domiciliaries 
and  mask  works  first  commercially  exploited 
in  that  nation,  or  (B)  on  substantially  the 
same  basis  as  provided  under  this  chapter, 
the  President  may  by  proclamation  extend 
protection  under  this  chapter  to  mask  works 
(i)  of  owners  who  are,  on  the  date  on  which 
the  mask  works  are  registered  under  section 
908,  or  the  date  on  which  the  mask  works  are 
first  commercially  exploited  anywhere  in  the 
world,  whichever  occurs  first,  nationals, 
domiciliaries.  or  sovereign  authorities  of  that 
nation,  or  (ii)  which  are  first  commercially 
exploited  in  that  nation. 

In  order  to  encourage  steps  toward  a 
regime  of  international  comity  in  mask 
works  protection,  section  914(a) 
provides  that  the  Secretary  of 
Commerce  may  extend  the  privilege  of 
obtaining  interim  protection  under 


chapter  9  to  nationals,  domiciliaries.  and 
sovereign  authorities  of  foreign  nations 
if  the  Secretary  finds: 

(1)  that  the  foreign  nation  is  making  good 
faith  efforts  and  reasonable  progress 
toward — 

(A)  entering  into  a  treaty  described  in 
section  902(a)ll)(A);  or 

(B)  enacting  legislation  that  would  be  in 
compliance  with  subparagraph  (A)  or  (B)  of 
section  902(a)(2):  and 

(2)  that  the  nationals,  domiciliaries,  and 
sovereign  authorities  of  the  foreign  nation, 
and  persons  controlled  by  them,  are  not 
engaged  in  the  misappropriation,  or 
unauthorized  distribution  or  commercial 
exploitation  of  mask  works;  and 

(3)  that  issuing  the  order  would  promote 
the  purposes  of  this  chapter  and  international 
comity  with  respect  to  the  protection  of  mask 
works. 

On  April  25. 1985.  the  Federation  of 
Swedish  Industries  submitted  a  petition 
for  the  issuance  of  an  interim  order.  This 
petition  included  materials  provided 
under  the  seal  of  the  Swedish  Ministry 
of  Justice  reporting  on  the  work  of  a 
committee  exploring  the  subject  of  chip 
protection  in  the  context  of  the  revision 
of  the  Swedish  copyright  law. 

At  the  May  29. 1985.  hearing.  Mr. 
Hakan  Sjostrom  of  the  Federation  of 
Swedish  Industries  explained  the  strong 
support  of  Swedish  industry  for 
legislation  to  protect  semiconductor 
ships  and  mask  works. 

At  the  hearing.  SIA  presented  its 
testimony  and  clearly  stated  that  they 
"believe  that  the  Swedish  Government 
is  making  a  good-faith  effort  to  enact 
legislation  that  would  provide  protection 
on  substantially  the  same  basis  as  is 
provided  under  U.S.  law."  However.  SIA 
urged  that  because  "this  proceeding  is 
taking  place  at  a  fairly  early  state  in  the 
Swedish  consideration  of  their  law"  that 
an  interim  order  designating  Sweden 
should  be  granted  for  a  period  not  to 
exceed  one  year.  They  argued  that  this 
would  permit  a  review  of  the  progress 
toward  developing  legislation  that 
provides  protection  equivalent  to  that 
under  U.S.  law.  SIA  also  stated  that  they 
were  unaware  "of  any  cases  in  which 
Swedish  nationals  are  engaged  in  the 
misappropriation  or  unauthorized 
copying  of  mask  works." 

Appearing  in  his  capacity  as  chairman 
of  the  working  group  that  is  drafting  the 
law  in  Sweden,  and  as  an  official  of  the 
Swedish  Ministry  of  Justice.  Mr.  A. 
Henry  Olsson  explained  in  detail  the 
work  and  progress  underway  in 
Sweden.  He  also  explained  that  this 
activity  is  taking  place  in  the  context  of 
the  revision  of  the  Swedish  copyright 
law.  and  emphasized  that  the  intention 


of  his  working  group  was  to  develop  a 
law  that  would  "basically  correspond  to 
the  protection  under  the  Semiconductor 
Chip  Protection  Act. 

The  record  supports  the  conclusion 
that  Sweden  is  engaged  in  good  faith 
efforts  to  develop  effective  legislation  to 
protect  semiconductor  chip  products. 
However,  we  recognize  that  the  report 
of  the  activities  of  the  Swedish  working 
group  is  not  as  specific  as  is  the  U.S. 
legislation.  We  have  determined  that,  as 
urged  by  SIA,  a  review  of  progress 
would  be  appropriate,  but  the  order 
should  be  long  enough  to  permit  Sweden 
to  make  significant  progress  toward 
developing  its  own  legislative  proposals. 
Accordingly,  this  order  will  endure  one 
year  from  its  date  of  signature.  This  will 
permit  a  review  of  progress  on  a  timely 
basis  without  unduly  burdening  either 
the  parties  to  this  proceeding  or  the 
Government. 

Order  Extending  Interim  Protection 
Under  Chapter  9,  Title  17.  United  States 
Code,  to  Nationals.  Domiciliaries.  and 
Sovereign  Authorities  of  Sweden 

In  accordance  with  the  authority 
vested  in  me  by  Amendment  1  to 
Department  Organization  Order  10-14 
regarding  17  U.S.C.  914.  and  based  upon 
the  records  of  this  proceeding 
commenced  on  May  2. 1985, 1  find  that: 
Sweden  is  and  has.  since  April  25. 1984. 
been  making  good  faith  efforts  toward 
enacting  legislation  that  will  be  in 
compUance  with  17  U.S.C.  902(a)(2); 
Swedish  nationals,  domiciliaries  and 
sovereign  authorities  and  persons 
controlled  by  them  are  not  engaged  in 
the  misappropriation  or  unauthorized 
distribution  or  commercial  exploitation 
of  mask  works;  and.  the  issuance  of  this 
order  will  promote  international  comity 
with  respect  to  the  protection  of  m.ask 
works. 

Accordingly,  nationals,  domiciliaries. 
and  sovereign  authorities  of  Sweden  are 
entitled  to  protection  under  chapter  9  of 
title  17  of  the  United  States  Code  subject 
to  compliance  with  all  formalities 
specified  therein.  The  effective  date  of 
this  order  shall  be  April  25. 1985  and  this 
order  shall  terminate  on  June  13. 1986, 
one  year  from  its  date  of  signature. 

Dated:  )une  13. 1985. 

Donald  ).  Quigg. 

Acting  Commissioner  of  Patents  and 

Trademarks. 

IFR  Doc.  85-14863  Filed  6-19-85:  8:45  am) 
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COPYRIGHT  ROYALTY  TRIBUNAL 
I  Docket  No  CRT  84-1  83C01 

Clarification  of  Order  Directl-^g  Partial 
D;s!ribut:on  of  1933  Cable  Royjity 
Fees;  Correction 


In  KR  Doc.  tt5-                          "g 

UT 
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too  0000 

Dafed;  June  14.  1985. 

Edward  W.  Ray. 

Ac  rii.fi  Cit!  ;.7»o/7. 

|FR  Doc.  8.V14794  Filrd  9-19-85:  8:45 

«^ll 

BILLING  COOC  14-.0-1S-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Fedefril  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  follov/ing  Committee  Meeting: 

Namt;  of  ihe  commiiiee:  Army  S<.ipnce 
Bo  ird  (ASB). 

Dales  of  meeting:  Tuesday  and 
Wednesday.  July  16-17, 19S.5. 

Times  and  places:  0600-1600  hours  (Closed 
at  Depot  Systems  Command.  Chambersburg. 
Pennsylvania  on  July  16;  Ot)iX)-16«)0  hours 
(Closed)  at  Pentagon,  Washington.  DC  on  |uly 
17. 

Agenda:  The  Mobilization  Subpancl  of  the 
Amiy  Science  Board  19fi.'?  S'lmmer  Study  on 
Manpower  Implications  of  logistic  Support 
fur  Airl-and  Battle  wil!  meet  on  July  16  to 
recc'VP  bref-nRS  and  coniluc!  a  fact-finding 
session  rfi  UK^COM  and  on  |uly  17  f.-r  report 
prtparation  at  the  Pentagon.  This  meeting 
will  be  closed  to  the  pjhiic  in  ai-cord.ince 
With  Section  ,S5.:i'(c|  of  liile  5.  U.S.C. 
spt'cifically  subp^ragr-iph  (1)  thereof,  and 
Title  5.  use.  .Appendix  1.  subsection  10(d|. 
The  classified  and  nonclassified  matters  to 
be  discussed  are  so  inexfricahly  intertwined 
so  as  to  preclude  opening  any  portion  of  the 
meet.ns.  The  Aimy  Siicice  Board 
Administrative  Of'icer.  Sally  Warner,  may  be 
ccn!  jcled  for  further  information  at  (202)  HfHV- 
,10.19/ -046. 

Sally  A.  Warner. 

Aih-.tnislraH-.eOf'utr.  Army  Sricnrt-  Board. 
(KR  Dor.  85-14833  Filed  6-1'i-fl5;  8:45  .im) 
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Army  Science  Board;  Closed  Meeting 

In  accopiance  wii.h  sect';)::  10{i)(2)  of 
the  Federal  Advisory  Commi'tee  Act 
(Pub.  L  9? ^1*53).  announcement  is  made 
of  the  foliuwing  Committee  .Meobng: 

NaHie  of  the  committee:  Army  Science 
Board  |ASB|. 

Dales  of  aieeting;  Monday  thru 
Wudnesiidv  |iilv  Z2-24.  1985. 

Times  of  meeting:  OWJO-t.^UO  hours  (Closed) 
biilh  djys. 

Places:  Pentagon.  Washington.  DC.  20310- 
0103. 

Agenda:  The  Army  National  Guard 
Subpanel  of  the  Army  Science  Boird  1985 
Sc.mmer  Study  on  Manpower  Impiica'iuns  cf 
Logistic  Suppo^-t  for  AirLand  Bailie  will  meet 
to  study  the  donimentution.  assembled  to 
date:  to  discuss  findings:  to  identify  the 
cnlical  issiips:  to  devt^l.ip  s  plan  to  obtain 
addKional  docume.itation  and  to  dcvelnp  a 
draft  of  the  subpanel's  findings  and 
recommendations.  This  meeting  will  be 
closed  to  the  public  in  accordance  w:th 
Section  552bic)  of  Title  5.  U.S.C.  specifically 
subparagraph  (1)  thereof,  and  Title  5,  U  S.C. 
Appendix  1.  subsection  lOfd).  The  classified 
and  nonclassified  matters  to  be  di>cusKed  are 
so  inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meetmg.  The  ASB 
AdminfSfraiive  Officer.  Sai'.y  Warner,  may  be 
contacted  for  fuilher  information  at  (202)  895- 
3039  or  695-7046. 

Sally  A.  Warner. 

Adni  •nlst'ct  •  le  Officer,  Army  Science  Bocrd. 
[m  Doc  85-14832  Filed  6-19-«5:  8:45  am] 
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Corps  of  Engineers,  Department  of 
the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEiS);  Erie  County,  NY 

agency:  U.S.  Army  Corps  of  Engineers. 
DOD 

ACTION:  Notice  of  Intent  to  Prepare  a 
Draft  Environmental  Impsict  Statement 
(DEIS):  for  a  proposed  flood  control 
study  on  Caraenovia  Creek,  in  the  town 
of  West  Seneca.  Erie  County.  New  York, 
which  is  being  done  under  Section  205  of 
the  1948  Flood  Control  Act.  Thr  DriS 
wil:  accompany  the  DrHi"i  flot.iiled 
Project  Ropdrt. 

Proposed  Action 

The  proposed  action  would  provide 
for  ccnstruclion  of  an  ice  retention 
structure  in  the  Cazenovia  Creek 
floodplain  in  the  town  of  West  Seneca. 
NY.  The  purpose  of  the  ice  retention 
structure  would  be  to  retain  ice  formed 
in  the  headwaters  of  Cazenovia  Crerk. 
The  primarj'  effect  of  retaining  ice 
formed  in  the  headwaters  would  be  to 
reduce  ice  jamming  and  attendant 
flooding  downstream  from  the  ice 
retention  structure.  The  structure  would 


inr In.ie  d  low  rtirruirei!  concrete  dom.  n 
stilling  pooi.  jnd  an  overflow  urea.  The 
dam.  comprised  of  a  two-sligf;  weir, 
would  pxle'.d  acrrss  C.izenovia  Creek 
at  a  site  approxiniately  2,300  fe?t 
upsf.-cc:m  of  Mi!!  Pcjad.  It  would  be 
about  9<;0  feet  long  snd  its  low  stage 
weir  would  extend  250  feet  from  the  high 
soL'th  bank  cf  the  creek.  ai:ross  the  creek 
and  in'*:'  the  present  floodplain.  The  dam 
wci.Id  incluilt  a  4  foot  high.6-foat  wide 
gHt  jd  cpering  to  porr'il  di  linage  of  the 
sti!!i.n.!<  pool  during  thr  period  of  the  year 
Ihnt  the  ice  rclon'ic'n  function  is  not 
needed.  Jn  normal  winlerlime  operation, 
the  stiiiing  pool  would  have  a  depth  of 
about  6  feet  and  a  sut  fiice  area  of  about 
10  acres.  The  high  stage  w^ir  w.ould 
extend  from  the  low-s!-;ge  weir  the 
remaining  distance  across  the  floodpl.iin 
to  the  north  side  of  the  valley.  This  purl 
of  the  dam  would  si  ind  app.'oximat-.rly  4 
feet  about  t'le  surface  of  the  floodplain 
near  the  cn.-ek. 

Alternatives  Coiisidaied 

The  No  Action  alternative,  as  well  as 
a  njmbnr  of  nonstructural  and  structural 
flood  damage  reduction  alternatives 
were  initially  investigated  in  developin.n 
solutions  to  flood-related  problems. 
Each  aite-Pdtive  was  examined  as  to 
engineennn.  environnienlal.  and 
economic  charader'stic  s.  The  No  Action 
alternative  implies  that  the  Feder.d 
Government  actii^g  through  the  Corps  of 
Engineers,  would  make  no  structural  or 
nonstructural  modifications  to  reduce 
flood  damag.?s.  This  alternative  was 
rejected  because  a  feasible  alterrutiT.e 
(the  proposed  plan)  with  a  benefit/cost 
ratio  greater  than  one  was  identified. 
Other  alternatives  considered,  but 
rejected  on  the  basis  of  having  a 
benefit/cost  ratio  of  less  than  one  wrro 
as  follows:  Local  ProtecMon  (levee- 
floodwall  measure)  in  Reach  3  and 
Floodplain  Management;  Floodproofirg 
in  Reach  3  and  Floodplain  Management; 
Diversion  of  FloodwaUiis  from  Tannery 
Crook  to  a  tributary  of  Buffalo  Creek; 
Flood  Retention  Reservoir  Site  1  on 
Cazenovia  Creek  (approximately  2  miles 
upstream  of  Springbrook.  NY);  Levee 
and  Floodwall  construction  in  Reach  1; 
Levee  anH  Floodwall  construction  in 
Roach  2:  Levee  and  Floodwall 
construction  in  Reach  3  and  Chaiuiel 
Alignment — this  alternative  involves 
constructing  two  levees,  a  3  foot  high 
sheet  pile  floodwall.  r'prap  bank 
protection  and  relocation  of  a  portion  of 
the  creek  channel  (along  West 
Willowdiile  Drive  near  Parkside  Dri\e); 
l.evee  and  Floodwall  Construction  in 
Reach  3  and  Channel  Alignment — this 
alternative  involves  levee  construction 
as  well  as  relocation  of  the  creek 


I 
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channel  upstream  from  Parkside  Drive 
and  enlargement  of  the  channel  between 
Ridge  Road  and  the  Union  Road  Bridges; 
Floodproofing  in  Reach  1,  Floodproofing 
in  Reach  2.  and  Floodproofing  along 
Tannery  Brook — each  of  these 
floodproofing  alternatives  provides  for 
modification  of  buildings  in  the 
floodplain  to  reduce  potential  for  flood 
damages. 

Public  Involvement      | 

A  number  of  meetings  were  held 
relative  to  the  Cazenovia  Creek  Flood 
Control  Study,  in  order  to  obtain  public 
views  on  problems  and  needs,  as  well  as 
on  various  alternatives  for  water 
resource  development.  Public  meetings 
were  held  on  11  January  1959;  29  June 
1971  (by  NYS  Department  of 
Environmental  Conservation — 
NYSDEC);  28  August  1973  (by  the 
Southgate  Homeowner's  Association  of 
West  Seneca);  in  addition,  several 
informal  meetings  and  one  formal  public 
meeting  (11  December  1973)  were  held;  a 
meeting  was  held  on  26  November  1974 
at  the  Allendale  Junior  High  School  to 
discuss  feasibility  of  an  ice  retention 
structure;  on  18  May  1977.  the  Corps 
District  Engineer  met  with 
representatives  of  the  Erie  and  Niagara 
Counties  Regional  Planning  Board  and 
their  Utilities  Committee,  whereby  the 
Board  reiterated  that  they  were  in  favor 
of  the  ice  retention  project.  Recently,  a 
meeting  was  held  by  the  Corps  on  30 
May  1985  at  the  West  Seneca  Town  Hall 
where  the  ice  retention  structure  plan  as 
developed  by  the  Corps  Cold  Regions 
Research  and  Engineering  Laboratory 
(CRREL)  was  presented  to  the  public. 

Federal  agencies  providing  advice  and 
input  through  the  course  of  the  flood 
control  study  include  the  U.S.  Soil 
Conservation  Service.  Forest  Service. 
U.S.  Fish  and  Wildlife  Service.  Bureau  of 
Outdoor  Recreation,  and  the 
Environmental  Protection  Agency.  State 
agencies  that  the  Corps  maintained  a 
close  liaison  with  were  the  NYSDEC. 
Erie  and  Niagara  Counties  Regional 
Planning  Board,  and  the  Erie  and 
Niagara  Basin  Regional  Water 
Resources  Planning  Board.  Contact  was 
also  maintained  with  the  following 
county  and  town  interests:  Erie  County, 
City  of  Buffalo,  Town  of  West  Seneca. 
Village  of  East  Aurora,  Town  of  Elma, 
and  Town  of  Aurora. 

Issues  ! 

Significant  issues  to  be  addressed  in 
the  DEIS  include  a  determination  of  the 
extent  to  which  the  selected  plan  and 
any  feasible  alternatives  might 
positively  or  negatively  impact  upon  the 
natural  and  human  environment — to 
include  air  quality,  water  quality,  fish 


and  wildlife,  noise,  aesthetics, 
community,  and  regional  growth  and 
development,  health  and  safety,  and 
cultural  resources. 

Review  and  Compliance 

The  study  shall  be  conducted  so  as  to 
comply  with  the  various  Federal  and 
State  environmental  statutes  and 
Executive  Orders  and  associated  review 
procedures.  When  the  Detailed  Project 
Report  and  accompanying  DEIS  are 
completed  for  review,  the  combined 
document  will  be  filed  with  the  U.S. 
Environmental  Protection  Agency  to  be 
reviewed  under  the  National 
Environmental  Policy  Act  procedures. 

Scoping  Meetings:  Since  Federal, 
State,  and  local  interests  have  been 
involved  during  formulation  of  the 
proposed  project  and  because  a  recent 
public  meeting  was  held  outlining  the 
ice  retention  structure  proposal, 
adequate  coordination  has  already  been 
conducted;  therefore,  no  further  scoping 
meetings  are  anticipated. 

Availability 

The  combined  document  consisting  of 
the  Draft  Detailed  Project  Report  and 
Draft  Environmental  Impact  Statement 
will  be  made  available  to  the  public  on 
or  about  15  November  1985. 
ADDRESS:  Questions  concerning 
preparation  of  the  Draft  Environmental 
Impact  Statement  can  be  answered  by 
Mr.  Tod  Smith.  U.S.  Army  Engineer 
District,  Buffalo,  1776  Niagara  Street, 
Buffalo,  NY  14207,  (716)  876-5454  or  FTS 
473-2173. 

Dated:  June  6,  1985. 
Robert  R.  Hardiman. 
Colonel,  Corps  of  Engineers  District 
Commander. 
[FR  Doc.  85-14878  Filed  6-19-85:  8:45  am] 
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The  PRC  provides  fair  and  impartial 
review  of  Defense  Intelligence  Senior 
Executive  Service  Performance 
appraisals  and  makes  recommendations 
regarding  performance  and  performance 
awards  to  the  Director.  Defense 
Intelligence  Agency. 
EFFECTIVE  DATE:  July  31,  1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Alice  F.  Titus,  Chief,  Employee 
Ser\'ice8  Division.  Directorate  for 
Human  Resources,  Defense  Intelligence 
Agency,  Washington,  D.C.  20301-«111. 
(202)  373-2669. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  U.S.C.  1601(a](4),  the 
following  are  names  and  titles  of  those 
who  have  been  appointed  to  serve  as 
members  of  the  Performance  Review 
Committee.  They  will  serve  a  one-year 
renewable  term,  effective  July  31, 1985. 
Mr.  Paul  LaBar.  Executive  Director 

(Chairman) 
RADM  Robert  W.  Schmitt.  USN.  Deputy 

Director  for  JCS  Support 
COMO  Thomas  A.  Brooks.  USN. 

Assistant  Deputy  Director  for 

Collection  Management 
Mr.  Robert  K.  LitUe.  Deputy  Director  for 

Resources  and  Systems 
Mr.  John  T.  Berbrich,  Vice  Assistant 

Deputy  Director  for  Estimates 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
June  14, 1985. 
[FR  Doc.  85-14834  Filed  6-19-85;  8:45  am) 
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Defense  Intelligence  Agency 

Membership  of  the  Defense 
Intelligence  Agency  (DIA)  Performance 
Review  Committee 

agency:  Defense  Intelligence  Agency. 

DoD. 

ACTION:  Notice  of  Membership  of  the 

Defense  Intelligence  Agency 

Performance  Review  Committee. 


SUMMARY:  This  notice  announces  the 
appointment  of  members  of  the 
Performance  Review  Committee  (PRC) 
of  the  Defense  Intelligence  Agency.  The 
PRC's  jurisdiction  includes  the  entire 
Defense  Intelligence  Senior  Executive 
Service.  The  Publication  of  PRC 
membership  is  required  by  10  U.S.C. 
1601(a)(4). 


Defense  Mapping  Agency 

Membership  of  the  Defense  Mapping 
Agency  Performance  Review  Board 

agency:  Defense  Mapping  Agency 
(DMA),  DOD. 

ACTION:  Notice  of  membership  of  the 
Defense  Mapping  Agency  Performance 
Review  Board  (DMA  PRB)^ 


SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
DMA  PRB.  The  publication  of  PRB 
membership  is  required  by  5  U.S.C. 
4314(c)(4).  . 

The  Board  provides  fair  and  impartial 
review  of  Senior  Executive  Service 
performance  appraisals  and  makes 
recommendations  regarding 
performance  awards  to  the  Director. 
DMA. 

EFFECTIVE  DATE:  July  1.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Willis.  Defense  Mapping 
Agency,  Civilian  Personnel  Division, 
Bldg.  56,  U.S.  Naval  Observatory. 
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Washington.  DC.  20305.  telephone  (202) 

r.'3-i6-a 

SUPPLEMENTARY  INFORMATION:  In 

atccrdar.i.e  with  5  U.S.C.  4314(cj(4),  the 
following  are  names  and  titles  of  the 
executives  who  have  been  appointed  to 
serve  as  members  of  the  DMA  PRD. 
They  will  serve  a  l-year  rerpwable  term 
effective  July  1. 1985. 

B'-i(<.  C«>n.  De\  id  M.  C«oilnch.  US,\F.  Deputy 

Direc'.or.  Hf  adqudrtcrs,  DMA 
BG  Robert  H.  Ryan.  US.V  Direcfur  for  Pljns 

and  Rs«5Lir«ii-;en!s.  Hcadqudrters.  DMA 
Mr.  Lawrence  F.  Ayers,  Deputy  Direrfor. 

Mai.igt.Tienl  -irid  T»chno!oey, 

Headq'idrte's.  DM.A 
Mr  R..ibert  I.  Bea'cn.  Associate  Dfpufy 

D-.rector  for  Hydrcgrajihy.  tieadqi:<irters. 

D.MA 
Dr  Mark  M.  Macumber  Deputy  Director  for 

Systems  and  Techniques.  Headquarters. 

DMA 
Mr  Alien  E.  Anderson,  Deputy  Director  for 

Pr',-;!rams,  Production  and  Operations, 

Hed<Ji,iarters.  DMA 
M.'i.  Eloise  W.  Mnnifuid,  Director  of 

Peisonncl.  Headquartrrs.  l)\L\ 
Mr.  |ohn  R  V.iuyhn.  Ccnptroller. 

Ueadqu.:r'«;n,  DMA 
Dr.  Charles  F.  Mji-.in  Chipf,  Advanced 

Technology  Divisioa  Directorate  for 

Systems  and  Tei  hniques,  f  Icddquarters, 

DMA 
K!r  Wilii.im  P  D'jrbm,  Assistant  Deputy 

Director  for  Plans  and  Requirements, 

Hea.Jquar'ers.  DM.\ 
Mr.  Thomas  O.  Seppeiin.  Ass::>tant  Deputy 

Director  for  Production  and  Dislribulion, 

Headqua:tei3.  DMA 
Mr  Charles  D  Hall,  Assistant  Deputy 

Direct  n  for  Pr-.grams.  Hed.lquarters.  D.M.A 
Mr  Charles  VV.  Leslie.  Deputy  Comptroller/ 

Ch;ef.  Progr  <m.  Budget  Division. 

Heudquarlers.  DM-\ 
Dr.  Kei-jielh  I  Dau:;heriy,  Ttthnica!  Direc'.or, 

DMA  Hydrccr%phic/Tcpogiaph:c  Center 
Mr.  Edward  F.  Finnegan.  D«>puty  Director  for 

Progrdins.  Pioduc?  on  and  Operations. 

DM.-\  Hydrpgraphic/'l  op.,jjiaphic  Center 
N!r.  Paul  ppeltr.  Technical  Director.  DMA 

Ae'-ospace  Center 
Mr.  Jrtrr.cs  R.  ?.Ridm.jre.  Deputy  Director  for 

Programs.  Prodiiction  and  Operations. 

DMA  Aerospace  Center 
Mr.  Penman  K.  Gilliam.  Director,  DM.A 

Special  Program  Office  for  Exploitation 

Modern  iza  lien 
Mr  Lon  M.  Smith.  Deputy  Director.  DMA 

Special  Program.  Office  for  Exploitation 

Mudemizatiun 
Mr.  VVihiam  M.  Cassell,  Comptroller. 

Headquarters,  Defense  Logistics  Agency 
Linda  M.  Lawson, 

A/terna  'e  OSD  Federal  R^cfster  Lia:son 

Officer.  Dependent  ofDfiense. 

June  17. 1965. 

iPR  Doc  85-14831  Fi'ed  9-19-85;  8:45  am] 
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Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Op^r.  iMeeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Art  {5 
use.  app.),  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Com.'^tttee  Panel  on  Navy  Artificial 
Intelligence  RaD  will  meet  on  8  July  1985 
and  9  July  1985  nt  Woods  Hole 
tJceanographic  Institution,  Woods  Hole, 
MassK  husetts.  The  first  session  o!  the 
meDtiPg  will  commence  at  10:00  A.M. 
and  teimirale  at  4:30  P.M.  on  July  8.  The 
second  end  imal  session  w.ll  comnence 
at  8.00  i^.W    \nd  tfTniina»e  at  4  .30  P.M. 
on  July  9  All  sessions  of  the  meeting 
will  be  opm  to  the  public. 

The  purpose  of  the  meeli.'ig  is  to 
receive  tec.mical  briefings  from  industry 
ami  university  representatives  in  order 
to  develop  a  working  definition  of 
artificial  in  elligence  suiled  to  Navy 
needs,  determine  the  current  stalk  of 
R&D  and  evaluate  its'  relevance  \f  Navy 
needs,  estaliish  criteria  for  evaluating 
potential  apolirations  of  artificial 
intelligence  in  the  Navy  and  identify  the 
most  benefii  iai  applications  for  fiie 
Navy  in  combat  and  non-combat  rtiles; 
identify  cori.?iprcial  applications  IS  ^t 
may  be  readiiy  adapted  to  Navy  needs; 
and  propose  .ru'chanisnis  for  bringing 
existing  artificial  intelligence  tef  hnology 
to  the  Navy.  The  agenda  will  injiude 
presentations  and  discussions  by 
industry  and  ur.iversity  representatives 
on  expert  sys  e"ns,  nature!  language, 
robotics,  training,  and  basic  research  in 
artificial  intelligence. 

For  furthjr  inforination  conrerning 
thi^  meeting  contact:  Commander  T.  C. 
Fritz.  U.S.  Navy,  Office  of  Naval 
Research  (Code  lOON).  800  North  Quincy 
Stiec-t,  Arlington.  VA  22217-5000. 
Ttli'phone  nuir.ber  (202)  696-4870. 

Dated  June  17, 1965. 
William  F.  Roos,  |r.. 

Lie-'tpr^mt.  /AGC.  U.S.  Naval Rcser\e. 
F.::lf.  rol  Register  Liaison  Officer. 
[FR  D,-c.  85-14937  Filed  ft-19-55  8:45  am) 
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Naval  Rwearch  Advisory  Committee; 
Closed  Mleeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  will  meet  July  8-12. 1985  and 
July  15-19. 1935,  at  Woods  Hole 
Oceancgraphic  Institution,  Vvoods  Hole, 
Massachusetts.  Sessions  of  the  ir.eeting 
will  commence  at  8:00  A.M.  anrf 
terminate  at  5:00  P  M.  on  ai!  di^s.  All 


soasions  of  the  meeting  will  be  closed  to 
the  public. 

The  purpose  of  the  meeting  is  to 
discuss  basic  nnd  aJvnnced  research. 
The  nserda  will  include  briefi.igs  and 
prescntat.ons  pertaining  to  Aircraft 
Modemizaticn  Requ'rements;  Naval 
Special  Warfare;  .Artificial  Intelligence; 
M;d-D?pth  Sea  Floor  Tec.hnoloisy:  Joint 
C  Interoperability;  and  other  research 
cijirently  being  ccnducted  by  the  Navy. 
These  matters  conslitule  classified 
infonnation  that  is  specifically 
.Tuthorized  urd;;r  criteiia  established  by 
Executive  order  to  be  Kept  secret  in  the 
intt-resl  of  national  defense  and  is  in 
fact  properly  classified  pursuant  to  such 
Executive  order.  The  classified  and 
nonclassified  matters  to  be  disrussed 
a.'c  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
n>ttel:ng.  Accordingiy.  the  Secretary  of 
the  Navy  has  df  teunined  in  writing  that 
the  public  interest  requi.-es  that  all 
sessirns  of  the  meeting  be  clostd  to  the 
public  because  they  wil!  be  concerned 
with  matlc'S  listed  in  sec;ir>n  5G2b(c)(l) 
of  title.  5,  United  States  Code. 

For  furihei  information  conccning 
this  meeting  contact:  CcmmanJer  T.  C. 
Fri?:^,  U.S.  Navy.  Office  of  Naval 
Research  (Code  lOON'l.  &yj  North  Quincy 
Street.  Arlington.  VA  22217-500'J. 
Telephone  number  (?()2)  6S5-4870. 

Dated:  June  17,1963. 
William  F.  Ross,  Jr.. 
LiCLienan:.  jAGC.  US.  Naval  Reserve. 
Fi  'dervl  Register  Liaison  Officer. 
[FR  Doc.  85-149,)a  Piled  6-19-85;  8:45  amj 

BtLUMO  CCOE  MIO-AE-M 


DEPARTMENT  OF  ENERGY 

Federal  E.isrgy  Regulatory 
Commission 

I  Docket  No.  RP65-1S1-000] 

Colorado  interstate  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

June  17,  loss. 

Take  notice  that  on  June  12, 1985. 
Colorado  Interstate  Gas  Company  (CIG) 
tend;!red  for  filing  the  fcillowing  revised 
tariff  sheets  to  its  FERC  Gas  Tariff. 
Original  Volume  No.  1: 
Second  Revised  Sheet  No.  36 
Second  Revised  Sheet  No.  42 
.First  Revised  Sheet  No.  45.A 
Fourth  Revised  Sheet  No.  56 
Fourth  Revised  Sheet  No.  61. 
The  proposed  effective  date  for  the 
sheets  is  Jaly  15, 1&8.>. 

Any  person  desiring  to  be  heard  or  to 
pr'tfc.^l  said  filing  should  file  a  motion  to 
inter\ene  or  a  protest  v.tlh  the  Federal 
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Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  24. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  85-14842  Filed  6-19-85;  8:45  am) 

BILLING  CODE  6717-01-M 


(Docket  Nos.  CP83-49I-0021 

The  Inland  Gas  Company,  Inc.;  Tariff 

Filing 


North  Capitol  Street,  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  21. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[PR  Doc.  85-14843  Filed  6-19-85;  8;45  am] 

BILUNG  COD€  6717-01-11 


June  14. 1985. 

Take  notice  that  on  May  24, 1985,  The 
Inland  Gas  Company,  Inc.  (Inland) 
tendered  for  filing  the  following  tariff 
sheets  with  a  proposed  effective  date  of 
July  1. 1985: 

First  Revised  Volume  No.  1 

Second  Revised  Sheet  No.  1, 
Superseding  First  Revised  Sheet  No.  1 

Original  Sheet  No.  10 

Original  Sheet  Nos.  20  through  23. 

inclusive 
Original  Sheet  Nos.  30  through  41. 

inclusive 
This  filing  adds  Rate  Schedule  ITS  and 
General  Terms  and  Conditions  to 
Inland's  First  Revised  Volume  No.  1 
Tariff  and  revises  the  Index  to  that 
Tariff.  It  also  corrects  an  inadvertent 
error  in  Inland's  May  16, 1985  filing  of 
Original  Sheet  No.  10.  The  ITS  Rate 
Schedule  sets  forth  the  terms  pursuant 
to  which  Inland  will  perform 
interruptible  transportation  for 
interstate  pipelines,  local  distribution 
companies  and  certain  end-users.  Inland 
has  requested  that  the  ITS  Rate 
Schedule  and  related  tariff  sheets  be 
accepted  for  filing  and  become  effective 
on  July  1. 1985. 

A  copy  of  Inland's  tariff  filing  was 
served  upon  each  of  its  affected 
customers.  Also,  a  copy  of  Inland's  tariff 
filing  is  available  for  public  inspection 
during  regular  business  hours  in  its 
offices  at  340  Seventeenth  Street. 
Ashland.  Kentucky  41101. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 


the  Commission  and  are  available  for 

public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  85-14844  Filed  6-19-85;  8:45  am] 

BILLING  CODE  <717-01-M 


(Docket  Nos.  CP83-498-001] 

The  Inland  Gas  Company,  Inc.;  Filing 

June  14. 1985. 

Take  notice  that  on  May  16, 1985,  The 
Inland  Gas  Company,  Inc.  (Inland) 
tendered  for  filing  Original  Tariff  Sheet 
No.  10  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1.  Said  tariff  sheet 
bears  an  issue  date  of  May  16, 1985  and 
an  effective  date  of  July  1. 1985. 

Inland  states  that  the  foregoing  tariff 
sheet  is  being  filed  pursuant  to  the 
Commission's  Order  issued  August  21, 
1984  approving  a  Stipulation  and 
Agreement  in  the  above-captioned 
dockets.  Inland  further  states  that  the 
subject  tariff  sets  forth  a  proposed 
transportation  rate,  plus  retainage,  to  be 
effective  July  1. 1985. 

A  copy  of  Inland's  tariff  filing  was 
served  upon  each  of  its  affected 
customers.  Also,  a  copy  of  Inland's  tariff 
filing  is  available  for  public  inspection 
during  regular  business  hours  in  its 
offices  at  340  Seventeenth  Street. 
Ashland.  Kentucky  41101. 

Any  person  desiring  to  be  heard  or  to 
protest  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  Union  Center 
Plaza  Building.  825  North  Capitol  Street, 
NE..  Washington.  D.C.  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  June  21, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parfies  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Inland's  tariff  and 
the  proposed  revision  are  on  file  with 


[Project  No.  8307-001] 

Jack  A.  Shaff en  Surrender  of 
Preliminary  Permit 

June  17, 1985. 

Take  notice  that  Jack  A.  Shaffer, 
Permittee  for  the  Cedar-Willow  Creek 
Power  Project,  FERC  No.  8307,  has 
requested  that  his  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  8307  was  issued  on 
September  28, 1984,  and  would  have 
expired  on  February  28. 1986.  The 
project  would  have  been  located  on 
Cedar  and  Willow  Creeks,  in  Humboldt 
County.  California. 

The  Permittee  filed  the  request  on 
May  15. 1985,  and  the  preliminary  permit 
for  Project  No.  8307  shall  remain  in 
effect  through  the  thirtieth  day  afier 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007.  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  85-14845  Filed  6-19-85;  8:45  amj 

BILLING  CO0£  6717-01-11 


(Project  No.  8353-001] 

Jack  A.  Shaffer,  Surrender  of 
Preliminary  Permit 

June  17, 1985. 

Take  notice  that  Jack  A.  Shaffer. 
Permittee  for  the  Madden  Creek  Power 
Project.  FERC  No.  8353,  has  requested 
that  his  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  8353  was  issued  on  October 
25, 1984.  and  would  have  expired  on 
March  31. 1986.  The  project  would  have 
been  located  on  Madden  Creek,  in 
Humboldt  County.  California. 

The  Permittee  filed  the  request  on 
May  15. 1985,  and  the  preliminary  permit 
for  Project  No.  8353  shall  remain  in 
effect  through  the  thirtieth  day  afier 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  th3  permit  shall  remain  in  effect 
through  the  first  business  day  following 
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that  ddy.  New  applications  iiivolvinj? 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4.  may  be  filed  on 
the  next  bMsincss  day. 
Ki-nneth  F.  Plumb. 
S'  I  rf'tury 

\VH  noi    85-14H4b  Filed  6-l«MJ,i:  rt:45  amj 
BILLING  CODE  67t7-«l-M 


(Docket  No.  RP8S- 162-000] 

Souttiern  Natural  Gas  Co.;  Proposed 
Changes  in  FEHC  Gas  Tariff 

|iine  17. 1985. 

Take  notict-  that  Southern  Natural 
Gas  Comp;»ny  (Southern)  on  June  12. 
1985.  tendered  for  filing  the  following 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff.  Sixth  Revised  Volume  No.  1: 
First  Revised  Sheet  No.  401 
Fourth  Revised  Sheet  No.  41 
Original  Sheet  No.  41A 
The  proposed  effective  date  of  the 
sheets  is  July  15.  1985. 

Southerns  present  Section  1,1  of  the 
Gi^r.era!  Terms  and  Conditions  provides 
that  a  purchaser  may.  within  any  12 
month  period,  decrease  its  contract 
demand  at  any  delivery  point  if  that 
pur(.haser  or  another  purchaser  or  other 
purchasers  increase  their  contract 
demands  at  other  delivery  points  in  total 
amount  ecjual  to  the  decrease,  provided 
that  the  increased  contract  demand  can 
be  delivered  without  investment  id  new 
facilities  (except  minor  measurement  or 
delivery  facilities)  by  Southern.  As 
proposed,  revised  Section  13  of  the 
General  Terms  nnd  Conditions  would 
allow  each  of  Southern's  renale 
customers,  .subject  to  Southern's  ability 
iTj  deliver  the  gas.  an  opportunity  to 
receive  a  pro  rata  share  of  the  contract 
demand  mride  available  ^hen  one  of 
Soiilhem's  r>  sale  custor.'.ers  requests  a 
teJuctioii  in  its  lot^l  contract  demand  in 
an  amouiil  ^r-^iter  th.m  t.OX)  Nf,  f.  In 
adilititm.  all  customers  desi.nng  to 
increase  their  total  contract  dcmi^nds 
would  be  entitled,  subject  to  the  ability 
of  Southern  to  deliver  the  gas,  to  receive 
^  Mcf  as  a  minimum  share  of  the 
contract  demand  made  .ivailable. 

0:pics  of  this  filing  have  been  served 
upon  Southerns  jurisdictional  customers 
and  internsted  state  public  service 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fding  should  file  a  motion  to 
micrv  ene  or  protest  with  the  Federal 
Fnerj-y  Commission.  825  North  Capitol 
Street,  NE..  Washington.  DC.  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Comrrission's  Rules  of  Practice  and 
l^ocedure  (18  CFR  385.211.  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  June  22. 1985.  Protests  will 


be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Co.mmission  and  are  available  for  public 
inspection, 

Kennetb  F.  Plumh, 

Se:  n^tury. 

|FR  Doc.  K>-14847  Filed  &-19-85;  8:^5  am) 

MLUNG  CODE  6717^)i.M 


|Dock?t  No.  RP85-156-001) 

Valero  Interstate  Transmission  Co.; 
Corrected  Filing 

June  14. 19H5. 

Take  notice  that  on  June  12. 1985. 
Valero  interstate  Transmission 
Company  (Vitco)  tendered  for  filing  the 
following  substitute  tariff  sheets 
corrf!cting  its  previous  filing  of  May  31. 
19o5  in  Docket  No.  Rl'85-15fr-000: 

FERC  Gas  Tariff.  Original  Volume  No,  1 

Substitute  8th  Revised  Sheet  No,  14 
saper«eding  7lh  Revised  Sheet  No.  14 

FERC  Gas  Tanff.  Original  Volume  No,  2 

Substitijte  2nd  Revised  Sheet  No.  6 
superseding  1st  Revised  Sheet  No.  6 
Vitco's  filing  of  May  31. 1985  for  the 
purpose  of  reinstating  its  base  tariff 
rates  did  not  correctly  reflect  gas  costs 
consistent  with  Vitco's  PG.A  effective    . 
Jiii'e  1. 198.S. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shovld  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
Norli".  Capitiii  Street.  NE..  Washington, 
D.C.  20426.  m  accordance  with  Rules  Jll 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  .385.211, 
385.214).  .^11  such  motions  or  protests 
should  he  filed  on  or  before  June  21, 
1085,  Protests  will  be  considered  by  the 
Commission  in  determining  the 
approp.'iate  action  to  be  taken,  but  w;!! 
not  serve  to  make  prolestants  parties  to 
the  proceefJing.  Any  person  wishing  to 
become  a  parly  must  file  a  motion  to 
intervene.  Copies  cf  this  filing  are  on  file 
with  the  Commission  and  htp  avaibblc 
for  public  inspection. 

Kenneth  F.  Flumb. 

Secn^tniy. 

IfR  Doc.  e5-14»48  Filed  6-l«)-a'i:  8;45  am) 

BILLING  COOC  67IS-01  U 


(Docket  No.  ID-2181-OOOI 
Virgil  C.  Summer;  Application 

|une  13,  1985. 

Take  notice  that  on  May  17. 1985. 
Virgil  C.  Summer  (applicant)  filed  an 
application  pursuant  to  Section  305(b)  of 
the  Federal  Power  Act  to  hold  the 
following  positions: 
Director.  South  Carolina  Electric  &  Gas 

Company 
Chief  Executive  Officer,  South  Carolina 

Electric  &  Gas  Company 
Chairman  of  Board,  South  Carolina 

Electric  4  Gas  Company 
Director.  South  Carolina  Generating 

Company.  Inc. 
Chairman.  South  Carolina  Generating 

Company.  Inc. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
D  C.  20420.  in  accordance  with  rales  211 
and  214  of  U;e  Commission's  Rules  of 
Practice  and  Procedure  (18  CFTt  385.211. 
385.214),  Ail  such  motions  or  protests 
should  be  filed  on  or  before  June  24, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  Jhe 
appropriate  action  to  be  taken,  hut  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
wi*h  the  Commission  and  are  available 
for  public  inspection, 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  85-14849  Filed  ft-19-a5;  8:4.'S  am) 

BILLING  COCE  S7 17-01^ 


FFDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Federal  Policy  on  Distribut-on  of 
Potassium  iodide  Around  Nuclear 
Power  Sites  for  Use  as  a  Thyroidal 
Blocking  Agent 

ACENCY:  Federal  Emergency 
Mrinagement  Agency. 

ACTION:  Notice  of  Issuance  of  Federal 

Policy. 


summary:  The  Federal  Radiological 
Preparedness  Coordinating  Committee 
(FRPCC)  is  publishing  this  notice  to 
provide  guidance  to  State  and  local 
aj:encies  responsible  for  radiological 
emergency  planning  and  preparedness 
regarding  the  distribution  of  potassium 
iod'de  for  use  as  a  thyroidal  blocking 
agent  by  the  general  public  in  the 
vicinity  of  nuclear  power  plants.  The 
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Federal  Emergency  Management 
Agency  (FEMA)  chairs  the  FRPCC. 
thereby  assuming  the  responsibility  for  . 
this  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerard  W.  Smith,  Technological 
Hazards  Division.  Office  of  Natural  and 
Technological  Hazards  Programs,  State 
and  Local  Programs  and  Support, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington. 
D.C.  20472,  202-646-2869. 

SUPPLEMENTARY  INFORMATION: 


CDS 


Background 

This  guidance  on  cfistribution  of 
potassium  iodide  as  a  thyroidal  blocking 
agent  to  the  general  public  in  the 
vicinity  of  nuclear  power  plants  is  part 
of  a  Federal  interagency  effort 
coordinated  by  the  Federal  Emergency 
Management  Agency  (FEMA)  for  the 
Federal  Radiological  Preparedness 
Coordinating  Committee  (FRPCC). 
FEMA  issued  a  final  regulation  in  the 
Federal  Register  of  March  11. 1982,  (47 
FR  10758),  which  reflected  governmental 
reorganizations  and  reassigned  agency 
responsibilites  for  radiological  incident 
emergency  response  planning.  A 
responsibility  assigned  to  the 
Department  of  Health  and  Human 
Services  (HHS)  and  in  turn  delegate  to 
the  Food  and  Drug  Administration 
(FDA)  is  the  responsibility  to  provide 
guidance  to  State  and  local  governments 
on  the  use  of  radioprotective  substances 
and  prohylactic  use  of  drugs  (e.g. 
potassium  iodide)  to  reduce  radiation 
dose  to  specific  organs  including  dosage 
and  projected  radiation  exposures  at 
which  such  drugs  should  be  used. 

In  the  Federal  Register  of  June  29. 1982 
(47  FR  28158),  FDA  published 
recommendations  for  State  and  local 
agencies  regarding  the  projected 
radiation  dose  to  the  thyroid  gland  at 
which  State  and  local  health  officials 
should  consider  the  use  of  potassium 
iodide.  The  recommendations  stated 
that:  (1)  Potassium  iodide  be  used  during 
radiation  emergencies  by  people  who 
are  likely  to  receive  more  than  10  to  20 
rads  to  the  thyroid.  (2)  The  drug  at  the 
recommended  doses  could  block  at  least 
90  percent  of  radioiodine  absorption  if 
the  first  dose  is  given  shortly  before  or 
immediately  after  exposure  to 
radioiodine.  The  drug  could  still  block  50 
percent  of  radioiodine  uptake  if  the  first 
dose  is  administered  within  4  hours 
after  exposure.  (3)  State  and  local 
officials  should  establish  a  system  for 
informing  the  public  how  to  use 
potassium  iodide,  how  to  report  side 
effects  of  the  drug,  and  how  to  get 
treatment  for  any  adverse  reactions. 


The  guidance  published  here  contains 
the  rationale  on  the  use  of  potassium 
iodide  for  emergency  workers  and 
institutionalized  individuals.  It  also 
incorporates  the  considerations  that 
should  be  made  in  deciding  to 
implement  the  distribution  and  use  of 
potassium  iodide  for  the  general 
population.  The  decisions  on 
distribution  and  use  of  potassium  iodide 
for  thyroidal  blocking  to  protect  the 
public  health  and  safety  resides  with  the 
State  and,  in  some  cases,  local  health 
authorities.  It  suggests  that  any  decision 
by  State  and  local  authorities  to  use 
potassium  iodide  should  be  based  on  the 
site  environment  and  conditions  at  the 
time  of  an  emergency  for  the  specific 
operating  commercial  nuclear  power 
plant  and  should  include  detailed  plans 
for  distribution,  administration,  and 
medical  assistance. 

The  Federal  position  with  regard  to 
the  predistribution  or  stockpiling  of 
potassium  iodide  for  use  by  the  general 
public  is  that  it  should  not  be  required. 
Ricliard  W.  Krimm, 
Chairman.  Federal  Radiological 
Preparedness  Coordinating  Committee. 
IFR  Doc.  85-14810  Filed  6-19-85;  8:45  am] 

BILUNG  CODE  671S-01-M 


(Docket  No.  FEMA-REP-5-WI-2  and  FEMA- 
REP-5-WI-3} 

The  Wisconsin  Radiological 
Emergency  Response  Plans  Site- 
Specific  for  ttie  Kewaunee  and  Point 
Beach  Nuclear  Power  Plants 

ACTION:  Certification  of  FEMA  Findings 
and  Determinations. 

In  accordance  with  the  Federal 
Emergencv  Management  Agency 
(FEMA)  rule  44  CFR  Part  350,  the  State 
of  Wisconsin  submitted  its  plans 
relating  to  the  Kewaunee  and  Point 
Beach  Nuclear  Power  Plants  to  the 
Director  of  FEMA  Region  V  on  April  6, 
1981,  for  FEMA  review  and  approval. 
On  August  30, 1984,  the  Regional 
Director  forwarded  his  evaluations  to 
the  Associate  Director  for  State  and 
Local  Programs  and  Support  in 
accordance  with  §  350.11  of  the  FEMA 
rule.  Included  in  the  evaluations  are 
reviews  of  the  State  and  local  plans 
around  the  Kewaunee  and  Point  Beach 
facilities,  and  evaluations  of  the  joint 
exercises  conducted  on  January  21, 1981, 
March  9. 1982,  November  1, 1983,  and 
June  19, 1984,  in  accordance  with  §  350.9 
of  the  FEMA  rule.  A  report  of  the  public 
meeting  held  on  January  22. 1981.  to 
discuss  the  site-specific  aspects  of  the 
State  and  local  plans  in  accordance  with 
§  350.10  of  the  FEMA  rule  was  also 
included. 


Based  on  the  evaluations  by  the 
Regional  Director  and  the  review  bf  the 
FEMA  Headquarters  staff.  I  find  and 
determine  that,  subject  to  the  condition 
stated  below,  the  State  and  local  plans 
and  preparedness  for  the  Kewaunee  and 
Point  Beach  Nuclear  Power  Plants  are^ 
adequate  to  protect  the  health  and 
safety  of  the  public  living  in  the  vicinity 
of  the  plants.  These  offsite  plans  and 
preparedness  are  assessed  as  adequate 
in  that  they  provide  reasonable 
assurance  that  appropriate  protective 
actions  can  be  taken  offsite  in  the  event 
of  a  radiological  emergency  and  are 
capable  of  being  implemented.  The 
condition  for  the  above  approvals  is  that 
the  adequacy  of  the  public  alert  and 
notification  system  already  installed 
and  operational  must  be  verified  as 
meeting  the  standards  set  forth  in 
Appendix  3  of  the  Nuclear  Regulatory 
Commission  (NRC)/FEMA  criteria  of 
NUREG-0654/FEMA-REP-l,  Revision  1 
and  FEMA-43.  "Standard  Guide  for  the 
Evaluation  of  Alert  and  Notification 
Systems  for  Nuclear  Power  Plants." 

FEMA  will  continue  to  review  the 
status  of  offsite  plans  and  preparedness 
associated  with  the  Kewaunee  and  Point 
Beach  Nuclear  Power  Plants  in 
accordance  with  §  350.13  of  the  FEMA 
rule. 

For  further  details  with  respect  to  this 
action,  refer  to  Docket  Files  FEMA- 
REP-WI-2  and  FEMA-REP-5-WI-3 
maintained  by  the  Regional  Director, 
FEMA  Region  V,  Federal  Center,  Battle 
Creek,  Michigan  49016. 

Dated:  June  14, 1985. 

For  the  Federal  Emergency  Management 
Agency. 

Samuel  W.  Speck. 

Associate  Director.  State  and  Local  Programs 
and  Support. 
[FR  Doc.  85-14809  Filed  6-19-85:  8:45  am) 

BILLING  CODE  6718-01-M 


FEDERAL  RESERVE  SYSTEM 

First  Railroad  &  Banking  Company  of 
Georgia  and  First  Financial 
Management  Corp.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
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barking  and  permissible  for  bank 
holding  companies.  Unless  other\Aise 
noted,  such  activities  will  be  corductt-d 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
Application  has  been  accepted  for 
processing,  it  will  also  he  availab'ip  for 
i.nspectiun  at  the  offices  of  the  Doard  of 
Governess.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
prupesdl  can  "reasonably  be  e.xpf  cted 
to  p.'oduce  benefits  to  the  public,  su(.h 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  inleres's.  or  unsound 
banking  practices."  ."Vny  request  for  a 
hearing  en  ;his  question  must  be 
accompauicd  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  psrty 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  cf 
Governors  not  later  than  June  28, 1985. 

A.  Federal  Reserve  Baak  of  Atlanta 
(Robert  E.  Heck.  Vice  President),  104 
Marietta  Street,  NTVV.,  Atlanta.  Georgia 
30.303: 

1  First  Railroad  &  Banking  Company 
of  Georgia,  Augusta,  Georgia  through 
First  Financial  Management 
Corporation.  Atlanta,  Georgia:  to 
acquire  Dccimus  Data  Services 
Corporation,  located  in  the  following 
cities:  Chicago.  lUincis;  Piscataway. 
New  Jersey:  Nashville,  Tennessee; 
Knoxville,  Tennessee;  Pittsburgh. 
Pennsylvania:  Boston.  Massachusetts; 
and  Columbia.  South  Carolina. 

Board  of  Ck)vemors  of  the  Federal  Reserve 
System.  June  14, 1985. 
lames  McAfee. 

Assix  late  Secretary  of  the  Board. 
(FR  Doc.  85-14814  Filed  d-19-85;  8  45  a.-r| 

MLUNa  COM  <310-01-lt 


J.  p.  Morgan  &  Co.  Inc.;  Proposal  To 
Engage  In  Commercial  Paper  Advisoiy 
and  Placement  Activities 

J.P.  Morgan  4  Co.  Incorporated.  New 
York,  New  York,  has  applied,  pursuant 
to  section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1843(c)(8))  and 
5225.23(a)(3)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(3)).  for  permission  to 


engage  in  the  activities  of  acting  as 
agent  for  issuers  of  short-term  notes 
exempt  from  rpgiotration  under  the 
Stcurities  Act  of  1933  ("commercial 
paper").  In  addition  to  acting  as  agent 
for  issuers  of  commercial  paper. 
Company  may  provide  advisory  services 
to  the  issuer  consisting  of  information 
concernirg  market  conditions. 
Co.mpany  s  views  on  the  preferred 
maturities  and  yields  in  the  markst,  and 
assi.stance  in  preparing  brochures  to  be 
sent  to  prospective  investors 
summarizing  the  issuer's  business  and 
generally  providing  summary  fin.i.n.  i,il 
data. 

Applicant  would  engaged  in  the 
activities  indirectly  through  J.P.  Morgan 
Securities  Inc.,  New  York.  New  York 
("Company"),  which  is  a  wholly-owned 
subsidiary  of  Applicant's  direct 
subsidiary.  J.P.  Nlorgan  Secuiities 
Holdings  Inc.,  Ntw  Yoik.  New  York. 
Company  ia  cuircntly  engag.d  in 
underwriting  and  dealing  in  securities 
that  a  state  member  bank  may 
underwrite  and  doal  in  under  the  Giass- 
Steagall  Act,  including  U.S.  government 
securities,  money  market  instruments 
and,  through  a  wholly-owned 
subsidiary.  J.P.  Morgan  Municipal 
Finance  Inc.,  certain  municipal 
securities  Applicant  proposes  to  expand 
Company's  activities  by  transferring  to 
it  the  commercial  paper  placement 
activities  cuirently  being  performed  by 
Applicant's  bankirg  subsidiary,  Morjjan 
Guaranty  Trust  Comp.nny  of  New  York. 
The  activities  would  be  perfumied 
through  Company's  offices  in  New  York, 
serving  customers  in  the  United  States 
and  abroad. 

Section  4(c)(8)  of  the  Bank  Holding 
Company  Act  provides  that  a  bank  • 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  "which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  dele.'-mined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  ma-.jging  or 
ccntro'ling  banks  as  to  be  a  proper 
incident  thereto."  The  Board  has  not 
previously  approved  the  proposed 
activities  for  bank  holding  companies. 

Applicant  states  that  the  octivities  are 
80  closely  related  to  banking  or 
mpnhging  or  controlling  banks  as  to  be  a 
proper  incident  thereto  on  the  basis  that 
banks  engage  in  the  activities,  and 
because  the  activities  are  the  functional 
equivalent  of  extending  a  short-term 
commercial  bank  loan  to  customers. 

Commercial  paper  constitutes  a 
security  for  purposes  of  the  Glass- 
Steagall  Act.  which  restricts  the  third 
party  securities  activities  of  banks  and 
affihates  of  banks.  Section  20  of  that  Act 
(12  U.S.C.  377)  prohibits  affiliates  of 
banks  from  being  "engaged  principally 


in  the  issue,  flotation,  underwriting, 
public  sale,  or  distribution"  of  .securities. 
In  Applicant's  opinion,  it  would  no!  be 
engaged  in  such  activities  on  the  basis 
that  the  activities  are  limited  to  acting 
solely  as  agent  for  the  customer  and 
would  not  involve  a  public  distribution 
of  securities.  The  Board  recently  ruled 
\hu\  such  activities  conducted  by 
Bankers  Trust  Company,  a  state  member 
bank,  would  not  violate  the  Glass- 
Steagall  Act  provisions  applicable  to 
banks  on  that  basis.  Statement 
Concerning  Applicability  of  the  CJass- 
SteagaH  Act  to  the  Cpmmercial  Paper 
i'lacement  Activities  of  Bankers  Trust 
Conipanv,  (Press  Release  dated  June  4, 
1985). 

Applicant  bIso  states  that  it  would  not 
be  "engaged  principally"  in  such 
activities  on  the  basis  of  a  test  that 
would  limit  the  amount  of  commercial 
paper  placement  activity  relative  to  the 
total  activity  conducted  by  Company. 
Under  the  test  stated  by  Applicant,  the 
gross  income  to  be  derived  from 
Company's  commercial  paper  activities 
would  not,  during  any  rolling  two  year 
period,  exceed  5  percent  of  the  gross 
income  of  Co.mpany,  measured  on  a 
consolidated  basis  that  would  include 
the  income  derived  from  Company's  U.S. 
government  securities  and  money 
market  instru.Tients  business  as  well  hs 
the  income  derived  from  the  municipal 
securities  business  of  Company's 
subsidiary,  J.P.  Morgan  Municipal 
Finance  Corp. 

Comments  are  requested  on  the  scope 
of  activity  permitted  by  the  phrase 
"engaged  principally"  under  the  Glass- 
Steagall  Act,  including  whether  the 
phrase  contemplates  the  type  of  test 
propos''d  by  the  AppIicTiit,  which  is 
based  ;'n  a  percentage  of  the  affiliate's 
tot.Tl  hrsiness  activities,  measured  in 
trr.T.s  cf  gross  income.  The  Board  also 
seeks  comment  on  whether  the  term 
"engaged  principally"  in  section  20 
would  preclude  a  member  bank  affiliate 
/from  engaging  in  activities  restricted  by 
this  section  on  a  substantial  and  regular 
or  non-incidental  basis  and  without 
r  ;g3rd  to  the  amount  of  other  octivities 
conducted  by  the  affiliate.  While  the 
Robrd  has  decided  to  publish  J.P. 
Morgan's  proposal  for  comment,  the 
Board  does  not  therby  take  any  position 
on  the  "engaged  principally"  issue  under 
the  Glass-Steagall  Act  or  other  issues 
raised  by  the  proposal. 

Interested  persons  may  express  their 
views  on  whether  the  proposed 
activities  are  "so  closely  related  to 
banking  or  managing  or  controlling 
banks  as  to  be  a  proper  incident 
thereto,"  and  whether  the  proposal  as  a 
whole  can  "reasonably  be  expected  to 
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produce  benefits  to  the  public,  such  as 
greater  convenience  increased 
competition  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  these  questions  must  be 
a^icompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearings,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

The  application  may  be  inspected  at 
the  officers  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
D.C.  20551.  not  later  dian  July  22, 1985. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  14. 1985. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  85-14815  Filed  6-19-85;  8:45  am) 

BILUNG  CODE  621<M>1-H 


Peconic  Bancrhares,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing.  ' 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 


must  be  received  not  later  than  July  12, 
1985. 

A.  Federal  Reserve  Bank  of  New  York 

(A.  Mashall  Puckett,  Vice  President)  33 
Liberty  Street,  New  York.  New  York 
10045: 

1.  Peconic  Bancshares,  Inc., 
Riverhead.  New  York;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Peconic 
Bank.  Riverhead,  New  York. 

2.  Grand  Bancorp,  Grand  Bay, 
Alabama;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Mobile  County  Bank, 
Grand  Bay,  Alabama. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  Hastings  Bancorp,  Inc.,  Omaha, 
Nebraska;  to  become  a  bank  holding 
company  by  acquiring  96.7  percent  of 
the  voting  shares  of  Hastings  State 
Bank,  Hastings,  Nebraska. 

2.  York  State  Company,  York 
Nebraska;  to  acquire  100  percent  of  the 
voting  shares  of  The  Gresham  Company, 
Gresham.  Nebraska,  thereby  indirecUy 
acquiring  Gresham  State  Bank. 
Gresham,  Nebraska. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street.  Dallas.  Texas 
75222: 

1.  Laredo  Bankcorp,  Inc.,  Zapata. 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Falcon  National  Bank, 
Laredo,  Texas,  a  de  novo  bank. 

2.  Zapata  Bancshares,  Inc.,  Zapata. 
Texas;  to  acquire  51  percent  of  the 
voting  shares  of  The  First  National  Bank 
of  Mercedes,  Mercedes,  Texas. 

3.  Zapata  Bancshares,  Inc.,  Zapata, 
Texas;  to  acquire  80  percent  of  the 
voting  shares  of  Laredo  Bankcorp,  Inc.. 
Zapata  (a  de  novo  bank),  thereby 
indirectly  acquiring  Falcon  National 
Bank.  Laredo.  Texas  (a  de  novo  bank). 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street,  San 
Francisco.  California  94105: 

1.  Salt  Lake  Holding  Corp..  Salt  Lake 
City,  Utah;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Sand  State  Bank. 
Sandy.  Utah. 

Board  of  Governors  of  ttie  Federal  Reserve 
System,  June  14. 1985. 
fames  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-14816  Filed  6-19-85;  8:45  am] 

BILLING  CODE  BZ10-01-M 


Valley  Utah  Bancorporation; 
Application  To  Engage  de  Novo  In 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience."increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  writtten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  10, 1985. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street,  San 
Francisco.  Cahfomia  94105. 

1.  Valley  Utah  Bancorporation,  Salt 
Lake  City.  Utah;  to  engage  de  novo 
through  its  subsidiary,  Valley  Utah 
Insurance  Company,  Salt  Lake  City. 
Utah,  in  acting  as  principal,  agent  or 
broker  for  insurance  directly  related  to 
an  extension  of  credit  by  any  of  the 
subsidiaries  of  Valley  Utah 
Bancorporation  and  for  which  the 
insurance  is  limited  to  assuring  the 
repayment  of  the  outstanding  balance 
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due  on  a  specific  extension  of  credit  by 
a  subsidiary  of  the  bank  holding 
coLipary  in  the  event  of  the  death  or 
d'sabi'ity  of  the  debtor,  pursuant  to 
§  225.25(h)(8;  of  Regulation  Y.  Arj»!icant 
will  also  art  as  a  reinsurer  or  credif- 
rtLted  insurance  that  is  directly  related 
•oane  "  by  the  bank 

h.jltlir,  ■  _        ;:,  pursL'i.Tt  to 

§  2i5.2Sih;:Sj  cf  Regulation  Y. 

B>Hr'!  of  Oovcmors  of  the  Fet^eril  Reserve 
Svs'.  m.  K-n^  14.  It'a4. 
iames  McWe, 

Asi\ic!^!e  Sc'cvtary-  of  the  Board 
[FR  Doc.  8S-1-U=17  Filed  '1-19-85  8  45  am| 

BILLING  CCOC  «;:a-01-M 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  BPd  Drug  Administration 
(Docket  Nos.  84V-0074  et  aLi 

Availability  of  Approved  Variances  for 
SL-nlamp  Products 

Cnrrertjcn 

In  FR  Doc.  85-13713  beginning  on  page 
24f>48  in  the  issue  of  Fnday,  June  7, 19H5. 
m:.ke  the  following  corrections: 

On  page  240;9.  in  ih»  table,  under  the 
heading  for  "Sunlamp  produi;t".  in  the 
third,  fifth,  ninth  and  eleventh  lines, 
rpmove  the  words  "or  imported". 

BILUMC  COOC  ISOt-OVH 


Advisory  Committees;  Meetings 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  whit  h 
interested  p<»rsons  mny  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  announced: 

Science  Adv  isory  Board  to  the  National 
Center  for  Toxicoiogical  Research 

Date,  time,  and  place.  July  23  and  24,  9 
a.m..  Director's  Conference  Room, 
Building  13,  National  Center  for 
Toxicological  Research.  Jefferson,  AR. 

Type  of  rreeting  and  contact  person. 
Open  con-.niittee  discussion,  July  23,  9 
a.m.  to  5  p.m.;  open  public  hearing,  July 
24,  9  a.m.  to  10  a.m.;  open  committee 
discussion.  10  a.m.  to  12:30  p  m.;  Ronald 
F.  Coene.  National  Center  for 
Toxicological  Research  (NCTR)  (HFA- 


4),  Food  and  Drug  Administratioa,  5<jOO 
Fishers  Lane.  Rockviile,  MD  20857.  301- 
443-3155. 

General  function  of  the  board.  The 
board  advises  the  Director.  NCTR.  in 
estdblisKing  and  inpkmentir..:!  a 
research  prc'<?rcim  that  will  assist  the 
CoT.mi  jbicncr  of  Food  and  Drugs  in 
fulfilling  his  regulatory  responsibilities. 
The  bosr  J  provides  the  extra-agenc  y 
review  in  ensuring  that  research 
programs  and  methodology  development 
at  NCTR  are  scientifically  sound  and 
pertinent  to  its  stdtcd  goals  and 
objectives. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee. 

Open  board  discussion.  The  board 
will  continue  discussions  on  research 
initia»!vos  for  the  NCTR  in  the  fvillowing 
areas:  the  evaluation  of  the  assumptions 
underlying  risk  assessment  and 
modulating  factors  in  toxicology. 
Additiuiial  items  are  being  considered 
for  review  by  the  board,  and  a  final 
agen.f.i  will  be  available  on  request  on 
July  15.  VM5,  by  communicating  with  the 
contact  person. 

Cardiovascular  and  Ri:nal  Drugs 
Advisory  Committee 

Date,  time,  and  place.  |uiy  25  and  28,  9 
a.m..  Auditorium,  Lister  Hill  Center, 
National  Library  of  Medicine.  8600 
Rockviile  Pike.  Bethesda.  MD. 

Type  of  meeting  and  contact  person. 
Open  pi:blic  hearing,  July  25.  9  a.m.  to  10 
a.m.:  open  committee  discussion.  July  25, 
10  a.m.  to  5  p.m.:  July  26,  9  a.m.  to  5  p.m.; 
Joan  C.  Standaert.  Center  for  Drugs  and 
Biologies  (ItfN-110).  Food  and  Drug 
Administration.  56C0  Fishers  Lane. 
Rockviile.  MD  20857,  301-443-4730. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigation.il  prescription  drugs  for 
use  in  ca-diovascular  and  renal 
disorders. 

Agenda — Open  piibl'c  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  The 
committee  will  discuss  NDA  18-981, 
Encainide  (Enkaid)  for  use  as  an  anti- 
arrhythmic agent.  Bristol-Myers  Co.; 
NDA  lJ-151.  Propafenone 
(Rhythmonorm),  for  use  as  an  anti- 
arrhythmic agent.  Knoll  Pharmaceutical 
Co  ;  Guidelines  for  Study  of  Anti- 
Anginal  Agents. 


FDA  public  advisory  co.Tiniittee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee 
discussion.  (.)]  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Eve.-y  advisory  committee 
meeting  shall  have  ar.  open  public 
hearing  portion.  Wl^.-hiir  or  not  it  also 
includes  any  of  the  other  three  portion* 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  Irsted  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
Icng  unless  public  parlicipation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  h.:'ur  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  rpen  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairman 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  concerning  the  policy  and 
procedures  for  electronic  media 
coverage  of  FDA's  public  administrative 
proceedings.  This  guideline  was 
published  in  the  Federal  Register  of 
April  13, 1984  (49  FR  14723).  These 
procedures  are  primarily  intended  to 
expedite  media  access  to  FDA's  public 
proceedings,  including  hearings  before  a 
public  advisory  committee  conducted 
pursuant  to  Part  14  of  the  agency's 
regulations.  Under  this  guideline, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
the  presentation  of  participants  at  a 
public  hearing.  Accordingly,  all 
interested  persons  are  directed  to  the 
guideline,  as  well  as  the  Federal 
Register  notice  announcing  issuance  of 
the  guideline,  for  a  more  complete 
explanation  of  the  guideline's  effect  on 
public  hearings. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  aruiounced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
cont.'ct  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
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does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairman's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

A  list  of  committee  members  and    . 
summary  minutes  of  meetings  may  be 
requested  from  the  Dockets 
Management  Branch  {HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  1)).  and  FDA's 
regulations  {21  CFR  Part  14)  on  advisory 
committees. 

Dated:  June  13, 1985. 
Mervin  H.  Shumate. 
Acting  Associate  Comwitsionerfor 
Regulatory  Affairs. 

[FR  Doc.  85-14796  Filed  ft-19-B5;  8:45  am) 
BILLING  CODE  4160-01-11 

Dermatologic  Drugs  Advisory 
Committee;  Meeting  Amendment 

agency:  Food  and  Drug  Administration. 
action:  Notice^ 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  an 
advisory  committee  meeting  notice  to 
reflect  the  deletion  of  one  agenda  item. 
The  announcement  of  the  Dermatologic 
Drugs  Advisory  Committee  meeting, 
which  was  published  in  the  Federal 
Register  of  June  4, 1985  (50  FR  23520).  is 
revised  to  read  as  follows: 

Dermatologic  Drugs  Advisory 
Committee 

Date,  time,  and  place.  June  24,  9  a.m.. 
Conference  Rm.  E.  Parklawn  Bldg.,  5600 
Fishers  Lane,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  9  a.m.  to  10  a.m.; 
open  committee  discussion,  10  a.m.  to 
4:30  p.m.:  Thomas  E.  Nightingale,  Center 
for  Drugs  and  Biologies  (HFN-32),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4695. 

Genera/  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  Of  marketed  and 
investigational  prescription  drugs  for 
use  in  dermatologic  disordere. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 


writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
contact  person. 

Open  committee  discussion.  The 
committee  will  discuss:  (1)  Etretinate 
(Hoffmann-La  Roche,  Inc.):  (2) 
prescription  topical  antibiotics  for  the 
treatment  of  skin  infections, 
pseudomonic  acid  (Beecham  Labs);  and 
(3)  Lindance  (Reed  &  Camrick). 

Dated  June  13, 1985. 
Mervin  H.  Shumate, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
[PR  Doc.  85-14797  Filed  6-19-85:  8:45  am) 

BILLING  CODE  416O-01-M 


National  Institutes  of  Health 

National  Cancer  Institute:  Cancer 
Therapeutics  Program  Project  Review 
Committee;  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Therapeutics  Program  Project 
Review  Committee,  National  Cancer 
Institute,  National  Institutes  of  Health, 
August  29. 1985,  Building  3lC, 
Conference  Room  7.  Bethesda,  Maryland 
20205.  This  meeting  will  be  open  to  the 
public  on  August  29,  from  8.00  a.m.  to 
8:30  a.m.,  to  review  administrative 
details.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c){6).  Title  5.  U.S.  Code  and  section 
10(d)  of  Pub.  L.  92-463,  the  meeting  will 
be  closed  to  the  public  on  August  29, 
from  approximately  8:30  a.m.  until 
adjournment  for  the  review,  discussion 
and  evaluation  of  grant  applications. 
These  applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material  and  personal 
information  concerning  individuals 
associated  with  the  applications, 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer, 
National  Canceronstitute,  Building  31. 
Room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20205  (301/ 
496-5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members,  upon  request. 

Dr.  Eric  Jumis,  Executive  Secretary, 
Cancer  Therapeutics  Program  Project 
Review  Committee,  National  Cancer 
Institute,  Westwood  Building.  Room  834, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20205  (301/496-2330)  will 
furnish  substantive  program 
information. 


Dated:  June  12, 1985. 
Betty ).  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  85-14807  Filed  6-19-85:  8:45  am] 

MLUNO  CODE  414O-01-M 


National  Cancer  Institute; 
Developmental  Therapeutics 
Contracts  Review  Committee;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Developmental  Therapeutics  Contracts 
Review  Committee,  National  Cancer 
Institute,  National  Institutes  of  Health. 
July  26,  Building  31,  Conference  Room  7. 
Bethesda,  Maryland  20205.  This  meeting 
will  be  open  to  the  public  on  July  26.    . 
from  8:30  A.M.  to  9:00  A.M.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5,  U.S.  Code  and  section 
10(d)  of  Pub.  L.  92-463.  the  meeting  will 
be  closed  to  the  public  on  July  26  from 
9:00  A.M  to  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  These  proposals  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Mrs.  Winfred  Lumsden.  the 
Committee  Management  Officer, 
National  Cancer  Institute.  Building  31, 
Room  10A06,  National  Institutes  of 
Health,  Bethesda.  Maryland  20205  (301/ 
496-5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members,  upon  request. 

Dr.  Kendall  G.  Powers,  Executive 
Secretary,  Developmental  Therapeutics 
Contracts  Review  Committee,  National 
Cancer  Institute,  Westwood  Building, 
Room  805,  National  Institutes  of  Health, 
Bethesda,  Maryland  20205  (301/496- 
7575)  will  provide  program  information. 

Dated:  June  12, 1985. 
Betty  J.  Beveridge. 

Committee  Management  Officer,  NIH. 
(FR  Doc.  85-14806  Filed  6-l»-85:  8:45  am] 

BILUNO  CODE  4140-01-M 


National  Cancer  Institute;  Frederick 
Cancer  Research  Facility  Advisory 
Committee;  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  a  meeting  of  the 
Frederick  Cancer  Research  Facility 
Advisory  Committee.  National  Cancer 
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Institute.  8.30  a.m.-5;0C  p  m.,  July  1-2. 
1985.  The  meeting  will  be  held  in 
Building  3lC.  Conference  Room  la 
National  Institutes  of  Health,  Bethesda. 
M-irjland.  20205. 

This  meeting  will  be  open  to  the 
public  on  July  1  from  8.30  a.m.  to  recess 
for  the  regular  status  report, 
presentations  on  AIDS  vaccine  and 
i.iterventicn.  and  future  planning  needs 
for  the  committee.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  v>Hh  t!.?  provisions  set 
forth  in  sections  552b{r)(4)  and 
552h(c)'*i).  Title  5.  US.  Code  and  section 
10(d)  of  Pob.  L  92-4S.1  the  meeting  will 
be  closed  to  th?  p'jblic  from  9.30  a  m.  to 
adjournment  on  July  2,  for  review, 
discussion,  and  evaluation  of  individual 
prujecls  and  programs  conducted  by  the 
contractor  for  the  .National  Cancer 
In.stitute.  including  consideration  of 
personnel  qualifications  and 
performance,  the  competence  of 
individual  investigators,  and  similar 
i'ems.  These  proposals  and  the 
discussions  could  reveal  confidential 
t  ade  secrets  or  commercial  property 
sii(  h  as  patentable  material,  and 
personal  information  concerning 
individuals  essociated  with  the 
proposals,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  Committee 
Management  Officer.  National  Cancer 
liistitute.  Building  31.  Room  10A06. 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205  (301-496-5708J  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  members,  upon 
request. 

Dr.  Berge  Hampar.  Executive 
Secretary,  Frederick  Cancer  Research 
Facility  Advisory  Committee,  National 
Cancer  Institute.  Frederick  Cancer 
Research  Facility.  Building  427. 
Frederick.  Maryland  21701  (301-69S- 
1108)  will  furnish  substantive  program 
information. 

Dated:  June  12,  1965. 
Betty  ).  Bevehdge, 

Committee  Management  Officer.  Kill 
fFR  Doc.  65-14303  Filed  8-l»-«5:  8:45  am) 

WLUNG  COOC  4140-01-M 


Division  of  Research  Resources; 
Meeting  of  the  Minority  Biomedical 
Research  Support  Sut>commlttee  of 
the  Genera!  Research  Support  Review 
Comrr;iltw-e 

Pursuant  to  Pub.  L  92-4€3,  notice  is 
hereby  given  of  the  meeting  of  the 
Minority  Biomedical  Research  Support 
Subcommittee  (MBRSS)  of  the  General 
Research  Support  Review  Committee 


(GRSRC),  Division  of  Research 
Resources  (DRR),  July  25-26, 1985.  at  the 
National  Institutes  of  Health.  The 
meeting  will  be  held  in  Conference 
Room  9,  Building  3lC,  9000  Rockville 
Pike,  Bethesda.  Maryland  20205. 

This  meeting  will  be  open  to  the 
public  fiom  8.30  a.m.  to  approximately 
1:30  p.m.  on  July  25,  and  from  8:30  a.m. 
to  approximately  9:30  a.m.  on  July  26  to 
discuss  policy  matters  relating  to  the 
Minority  Biomedical  Research  Support 
Program  (MBRSP).  Attendance  by  the 
public  will  be  limited  to  space  available.' 

In  accordtTce  with  provisions  set 
forth  in  sections  5.')2b(c)(4)  and 
552b(c)(3),  Title  5.  U.S.  Code  and  section 
10(dj  of  Pub.  L.  92-163,  the  meeting  will 
be  closf  d  to  the  public  on  July  25  from 
approximately  1:30  p.m.  to  5:00  p.m.  and 
on  July  26  from  approximately  9:30  a.m. 
to  adjournment  for  the  review, 
discussion  and  evaluation  of  the 
individual  grant  applications  submitted 
to  the  Minority  Biomedical  Research 
Support  Program  (MBRSP).  These 
applications  and  discussions  could  revel 
confidential  trade  secrets  or  commercial 
property  sui^h  as  patentable  material, 
and  personal  information  concerning 
individ  jals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unv.arranted 
invasion  of  personal  privacy. 

Mr.  Jamos  Augustine,  Information 
Officer,  Division  of  Research  Resources, 
National  Institutes  of  Health,  Building 
31,  Room  5B10.  Bethesda.  Maryland 
20205,  telephone  (301)  496-554'5.  will 
provide  a  summary  of  meeting  and  a 
roster  of  panel  members.  Dr.  Ethel  B. 
Jackson,  Executive  Secretary  of  the 
General  Research  Support  Review 
Committee  (GRSRC),  Building  31  Roo.m 
5B11,  Bethesda,  Maryland  20205. 
telephone  (301)  496-4390.  will  furnish 
substantive  program  information  upon 
your  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  \o.  13  375.  Minority  Biomedical 
Researrh  Support  Program,  National 
Institutes  of  IJealth) 

Dated:  June  12. 1985. 
Betty  ).  Beveridge, 

.\IH Ci:!;:n.i!'ee  '.fanogement  Officer. 
[FR  Doc.  85-14802  Filed  6-19-85:  8:45  amj 

•iU-ma  CODE  41«M)1-«I 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  the  National 
Heart,  Lung,  and  Blood  Advisory 
Council 

Pursuant  to  Pub.  L  92-4C3,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council,  National  Heart,  Lung, 
and  Blood  Institute,  September  12-13, 


1985,  at  the  National  Institutes  of 
Health.  9000  Rockville  Pike,  Building  31, 
Conference  Room  10,  Bethesda, 
Maryia.^.i  20205. 

This  P'eeling  will  be  open  to  the 
pubUc  f;  om  9:00  a.m.  to  5.00  p.m.  on 
Septembf  r  12  for  the  discussion  of 
progrum  policies  and  issues.  Attendance 
by  the  public  is  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.  Code,  and 
section  10(d)  of  F\ib.  L.  92-463,  the 
Council  meeting  will  be  closed  to  the 
public  from  apprnximately  8:30  a.m.  on 
September  13  until  adjournment  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  end  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Bellicha,  Chief,  Public 
Inquiries  and  Reports  Branch,  National 
Heart.  Lung,  and  Blood  Institute, 
Building  31,  Room  4A21,  National 
Institute  of  haalth,  Bethesda,  Maryland 
20205,  (3C1)  436-4238,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  Council  members. 

Dr.  Samuel  H.  Juseloff.  Executive 
Secretary  of  the  Council,  Wfcstwood 
Building.  Room  7A-15,  (301)  496-7548, 
will  provide  substantive  program 
information. 

(Cetdlog  af  Federal  Domestic  Assistance 
Pregra.Ti  Nos  13  637.  Htarf  and  Vascular 
Diseases  Resenrch:  13.8.')8.  Lung  Diseases 
Research,  and  13.839,  Blood  Diseases  and 
Resources  Research,  National  Institute  of 
Health) 

Betty  |.  Beveridgo, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  85-14808  Filed  8-19-85:  8:45  am| 

8ILUNG  COOE  4t40-01-M 


National  Institute  of  Environmental 
He.alth  Sciences;  Meeting  of 
Environmental  Health  Sciences  Review 
Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Environmental  Health  Sciences  Review 
Committee  on  July  29-30, 1985,  in 
Building  101  Conference  Room,  South 
CaiTpus,  NIEflS,  Research  Triangle 
Park.  North  Carolina.  This  meeting  will 
be  open  to  the  public  from  9.00  a.m.  to 
approximately  10:30  on  July  29,  for 
general  discussion.  Attendance  by  the 
public  is  limited  to  space  available. 
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In  accordance  with  provisions  set 
forth  in  section  552b(c)(4)  and  552(c)(6). 
Title  5.  U.S.  Code  and  section  10(d)  of 
Pub.  L.  92-463,  the  meeting  will  be 
closed  to  the  public  from  10:30  a.m..  on 
July  29,  to  adjournment  on  July  30,  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications  and 
contract  proposals.  These  applications 
and  proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Dr.  Carol  Shreffler,  Executive 
Secretary.  Environmental  Health 
Sciences  Review  Committee,  National 
Institute  of  Environmental  Health 
Sciences.  National  Institutes  of  Health, 
P.O.  Box  12233,  Research  Triangle  Park, 
North  Carolina  27709.  (telephone  919- 
541-7826),  will  provide  summaries  of 
meeting,  rosters  of  committee  members, 
and  substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.1 12.  Characterization  of 
Environmental  Health  Hazards;  13.113. 
Biological  Response  to  Environmental  Health 
Hazards;  13.114.  Applied  Toxicological 
Research  and  Testing:  13.115.  Biometr>'  and 
Kisk  i;>liiniilii>n;  i:<.H04.  Kcsoun  f  iiiid 
Manpower  Development  National  Institutes 
of  Health)  | 

Dated;  |une  12. 1985. 
Betty  |.  Beveridge, 

Committee  Management  Officer.  NIH. 
(FR  Doc.  85-14805  Filed  &-19-85;  8:45  am) 

BILLING  CODE  4140-01-M 


NIDR  Special  Grants  Review 
Committee;  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Institute  of  Dental  Research 
Special  Grants  Review  Committee.  July 
17-18. 1985,  Forest  Hills  Conference 
Room,  Linden  Hill  Hotel,  5400  Pooks  Hill 
Road,  Bethesda.  Maryland.  The  meeting 
will  be  open  to  the  public  from  9:00  a.m. 
to  9:30  a.m.  July  17  for  general 
discussions.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(4)  and  552(c)(6), 
Title  5.  U.S.  Code  and  section  10(d)  of 
Pub.  L  92-463,  the  meeting  will  be 
closed  to  the  public  from  9:30  a.m.  July 
17  to  adjournment  July  18  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 


and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  H.  George  Hausch.  Executive 
Secretary.  NIDR  Special  Grants  Review 
Committee,  NIH.  Westwood  Building, 
Room  507,  Bethesda.  MD  20205. 
(telephone  301/496-7658)  will  provide  a 
summary  qf  the  meeting,  roster  of 
committee  members  and  substantive 
program  information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.121— Diseases  of  the  Teeth 
and  Supporting  Tissues;  Caries  and 
Restorative  Materials:  Periodontal  and  Sbft 
Tissue  Diseases;  13.122— Disorders  of 
Structure,  Function,  and  Behavior; 
Craniofacial  Anomalies,  Pain  Control,  and 
Behavioral  Studies:  13.845— Dental  Research 
Institutes;  National  Institutes  of  Health) 

Dated:  June  12. 1985. 
Betty  J.  Beveridge, 

A'///  Committee  Management  Officer. 
[FR  Doc.  85-14804  Filed  6-l»-85;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

California  Condon  Emergency 
Exemption;  Issuance 

By  letter  of  June  7. 1985,  the  Director 
of  the  Patuxent  Wildlife  Research 
Center  applied  for  an  amendment  to 
permit  number  PRT'-682928  to  authorize 
the  taking  from  the  wild  of  two 
additional  California  condors 
[Gymnogyps  californianus]  for 
enhancement  of  propagation  and 
survival.  The  letter  also  asked  for  an 
emergency  waiver  of  the  30-day  public 
comment  period  required  by  section 
10(c)  of  the  Endanger  Species  Act. 
Permit  PRT-682928  already  authorized 
the  take  of  one  unpaired  female  condor 
to  mate  with  a  captive  adult  male. 

It  was  determined  by  the  U.S.  Fish 
and  Wildlife  Service  that  an  emergency 
does  in  fact  exist,  and  that  no 
reasonable  alternative  is  available  to 
the  applicant,  for  the  following  reasons: 

a.  As  far  as  can  be  determined,  the 
wild  population  has  declined  from  18 
birds  to  nine  since  1983  for  unknown 
reasons; 

b.  There  appears  to  be  only  one 
nesting  pair  in  the  wild  this  year,  down 
from  five  pairs  last  year; 

c.  The  captive  population  (with  one 
exception)  will  not  reach  breediiig  age 
for  several  years,  and  this  may  be  the 
last  chance  to  enlarge  the  gene  pool  in 
captivity  on  a  potentially  immediate 
breeding  basis:  and 


d.  Because  the  hot  season  is 
advancing  rapidly,  temperatures  within 
the  next  week  or  so  will  preclude 
capture  because  of  the  potential  for 
mortality  through  heat  prostration. 

Therefore,  on  June  12. 1985.  PRT- 
682928  was  amended  to  authorize  take 
of  two  additional  adult  birds  (one  of 
each  sex),  with  an  emergency  waiver  of 
the  30-day  pubHc  comment  period. 

Dated:  June  17. 1985. 
R.K.  Robinson, 

Chief  Branch  of  Permits.  Federal  Wildlife 
Permit  Office. 
(FR  Doc.  85-14862  Filed  6-19-«5:  8:45  amj 

BILUNG  CODE  4310-5S-M 


Bureau  of  Indian  Affairs 

Plan  for  the  Use  and  Distribution  of  the 
Pala  Band  of  Mission  Indians 
Judgment  Funds  in  Docket  80-A 
Before  the  United  States  Claims  Court 

This  notice  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary 
for  Indian  Affairs  by  209  DM  8. 

The  Act  of  October  19, 1973  (Pub.  L. 
93-134,  87  Stat.  466).  as  amended, 
requires  that  a  plan  be  prepared  and 
submitted  to  Congress  for  the  use  or 
distribution  of  funds  appropriated  to  pay 
a  judgment  of  the  Indian  Claims 
Commission  or  Court  of  Claims  to  any 
Indian  tribe.  Funds  were  appropriated 
on  January  10. 1984.  in  satisfaction  of  the 
award  granted  to  the  Pala  Band  of 
Mission  Indians  before  the  United  States 
Claims  Court  in  Docket  8(>-A.  The  plan 
for  the  use  and  distribution  of  the  funds 
was  submitted  to  the  Congress  with  a 
letter  dated  December  31. 1984,  and  was 
received  (as  recorded  in  the 
Congressional  Record)  by  the  Senate  on 
January  29. 1985.  and  by  the  House  of 
Representatives  on  January  21,  1985.  The 
plan  became  effective  on  May  1. 1985  as 
provided  by  the  1973  Act,  as  amended 
by  Pub.  L.  97^58,  since  a  joint 
resolution  disapproving  it  was  not 
enacted.  The  plan  reads  as  follows: 

Plan 

To  Provide  for  the  Use  of  the  Pala 
Band's  fudgment  Funds  in  Docket  80-A 
before  the  United  States  Claims  Court 

The  funds  of  the  Pala  Band 
appropriated  January  10, 1984,  in  Docket 
80-A  before  the  United  Stales  Claims 
Court,  less  attorney  fees  and  litigation 
expenses,  and  including  all  interest  and 
investment  income  accrued,  shall  be 
invested  by  the  Secretary  of  the  Interior 
and  utilized  by  the  tribal  governing  body 
on  a  budgetary  basis,  subject  to  the 
approval  of  the  Secretary,  for  tribal 
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soriiil  dnd  economic  development 
programs  which  may  include  the 
expansion  of  the  domestic  water  system, 
home  improvement  projects  and  a  land 
acquisition  program. 

None  of  the  funds  made  available 
under  this  plan  are  for  programing  shall 
he  subject  to  Federal  or  State  income 
taxes,  nor  shall  such  funds  nor  their 
availability  be  considered  as  income  or 
ri?sourccs  nor  otherwise  utilized  as  the 
basis  for  denymg  or  reducing  the 
financial  assistance  or  other  benefits  to 
which  such  household  or  member  would 
otherwise  be  entitled  under  the  Social 
Security  Act  or.  except  for  benefits  in 
excess  of  S2.000.  any  Federal  or 
federally  assisted  programs. 
|ohn  W.  Fritz. 

Ot'puty  Asi:  slant  Si'Cretary — Iniiian  Atfairs. 
>"R  Doc.  85-14876  Filed  6-19-«:  8;45  am] 

3IU.ING  COOC  4310-«-ll 


UMI 


Bureau  of  Land  Management 

I  RM  462771 

New  Mexico:  Proposed  Reinstatement 
of  Terminated  O.'l  and  Gas  Lease 

United  States  Department  of  the 
Interior,  Bureau  of  Land  Man  j;!  ir.ent, 
Santa  Fe.  New  Mexico  87501.  LFnder  the 
provisions  of  Pub.  L.  97-451,  Read  & 
Stevens.  Inc..  petitioned  for 
reinstatement  of  oil  and  gas  lease  NM 
46277  covering  the  following  described 
lands  located  in  Lea  County,  New 
Mexico: 

T  22  S.RJ2  E..  .\MPM.  N«w  Mexico 

Containing  80.00  acres. 

It  has  been  shown  to  my  satisfaction 
that  failure  to  make  timely  payment  of 
rental  was  due  to  inadvertence. 

No  V  il.fl  lease  has  been  issued 
affeclin>^  the  lands.  Payment  of  back 
rentals  and  administrative  cost  of 
SoOD.OO  has  been  paid.  Future  rentals 
shall  be  at  the  rate  of  SlO.OO  per  acre  per 
year  and  royalties  shall  be  at  the  rate  of 
16-3  percent,  computed  on  a  sliding 
scale  4  percent.ige  points  greater  than 
the  competitive  royalty  schedule 
atta«  bed  to  the  lease.  Reimbursement 
for  cost  of  the  publication  of  this  notice 
shall  be  paid  by  the  lessee. 

Reinstatement  of  the  lease  will  be 
•effective  as  of  the  d.ite  of  termination. 
Ontdber  1.  1984. 

Dated:  June  13.  1985. 
Tesisie  R.  Anchondo. 

C ''■:,■>.  A,i;i:di!  ctiun Stt  tion. 

[FR  Dot.  85-14871  FilcJ  e-l»-«5:  B.J.t  .im| 

BILLfNG  CODE  <:i«>-FB.M 


Colorado;  Filing  of  Plats  of  Survey 

June  12.  IflflS. 

The  plats  of  survey  of  the  following 
described  land  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  Denver.  Colorado, 
effective  10:00  a.m..  June  12. 1985. 

The  plat,  representing  the  dependent 
resurveys  of  a  portion  of  the  north 
boundary  and  subdivisional  lines,  a 
portion  of  the  Maysville  Townsite. 
Homestead  Entry  Survey  No.  98,  and 
Mmeral  Survey  No.  1165,  Copper  King 
lode,  and  the  survey  of  the  subdivision 
of  sections  2  and  3.  T.  49  .\..  R.  7  E..  New 
Mexico  Principal  Meridian.  Colorado. 
Croup  No.  732.  was  accepted  May  24. 
1985. 

The  plat  representing  the  dependent 
resurv  ey  of  a  portion  of  the  west 
boundary  and  subdivisional  lines,  and 
the  survey  of  the  subdivision  of  sections 
7  and  18,  T.  49  N  .  R.  8  E..  New  Mexico 
Principal  Meridian.  Colorado,  Group  No. 
732.  was  accepted  May  24. 1985. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

The  supplemental  plat  prepared  to 
create  lots  in  section  33.  T.  41  N.,  R.  4 
W..  New  Mexico  Principal  Meridian. 
Colorado,  was  accepted  May  30. 1985. 

This  plat  was  prepared  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office. 
Bureau  of  Land  Management.  2020 
Arapahoe  Street.  Denver.  Colorado 
80205. 
Jack  A.  Eaves. 

Acting  Chief  Cadastro!  Surveyor  for 

Colorado. 

ire  Doc.  85-14877  Filed  6-19-85:  8:45  am) 

BILLIMC  COOC  4310-«4-M 


INM-523891 

Proposed  Continuation  of  Withdrawal; 
New  Mexico 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

SUIMMARY:  The  Department  of  the 

Interior  proposes  that  a  725.72-acre 
withdrawal  for  the  Bureau  of 
Reclamalion  continue  for  an  additional 
75  years.  The  lands  will  remain  closed 
to  surface  entry  and  mining  and  will 
remain  open  to  mineral  leasing. 

DATE:  Comments  should  be  received  by 
September  18.  19H5. 


FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  T.  Brown.  BLM.  New  Mexico 
State  Office.  P.O.  Box  1449.  Santa  Fe. 
N.M  87504-1449.  505-938-6326. 

The  Department  of  the  Interior 
proposes  that  the  existing  land 
withdrawal  made  by  Secretary's  Order 
of  February  13. 1919.  be  continued  for  a 
period  of  75  years  pursuant  to  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat.  2751. 
43  use.  1714.  The  land  is  described  as 
follows: 

New  Mexico  Principal  Meridian 

T  30  N..  R.  7  W.. 

Sec.  20,  Lots  1.  2.  E'i.NWV,,  NWV*SWV«. 
T.  31  N..  R.7W.. 

Sec.  30.  tots  5.  7.  8.  11.  12.  SV^NEVi. 
NVVV4NE'/«.  NEViNWV«: 

Sec.  31,  Lots  5.  6.  9, 10, 13. 14. 
T.  30  N..  R.  8  W.. 

Sec.  24,  N'/«iNE'/«.  SE>-;NE'/4. 

The  area  descn))ed  contains  725.72  acres  in 
Rio  Arriba  and  San  Juan  Counties. 

The  purpose  of  the  withdrawal  is  for 
use  in  connection  with  the  Navajo  Dam 
and  Reservoir  of  the  Colorado  River 
Storage  Project. 

The  withdrawal  segregates  the  land 
from  operation  of  the  public  land  laws 
generally,  including  the  mining  laws,  but 
not  the  mineral  leasing  laws. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
whom  wish  to  submit  comments  in 
conneciion  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Chief. 
Branch  of  Lands  and  Minerals 
Operations,  in  the  New  Mexico  State 
Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Ddlpd:  June  7.  1985. 
Charles  W.  Luscher, 
Slate  Director. 

jFR  Doc.  85-14885  Filed  6-19-85:  8:45  am) 

BILLINO  CODE  4310-FB-M 
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Minerals  Management  Service 

Outer  Continental  Shelf;  Development 
Operations  Coordination  Document; 
ARCO  Oil  and  Gas  Co. 

AGENCY:  Min(!rals  Management  Service, 
interior.  1 

ACTION:  Notice  of  the  Receipt  of  a 
Propo.sed  Development  Operations 
Coordination  Document  (DOCD). 


summary:  Notice  is  hereby  given  that 
ARCO  Oil  and  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  3980,  Block  104. 
Vermillion  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Amelia. 
Louisiana. 


D0( 


date:  The  subject  DOCD  was  deemed 

submitted  on  June  11, 1985. 

addresses:  a  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office' of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service.  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angie  Gobert;  Minerals 
Management  Service;  Gulf  of  Mexico 
(JCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Fxploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  thai  the 
Minerals  Management  Service  is 
'  nnsidering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCD*  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  Oi  the  CFR. 

UHted:  June  12, 1985 
|ohn  L.  Rankin. 

nt's.'i  ■:'al  Director.  Gulf  of  Mexico  OCS 

|I-R  Hoc.  85-14691  FileU  6-19-85:  8:45  Hm| 

eiLLING  CODE  4310-MR-M 


Outer  Continental  Shelf;  Development 
Operations  Coordination  Document; 
Saturn  Lnergy  Co. 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  Receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Saturn  Energy  Company  has  submitted 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
3939,  Block  79.  Eugene  Island  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Morgan  City,  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  June  13, 1985.  Comments 
must  be  received  within  15  days  of  the 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  DOCD  from  the  Minerals 
Management  Service. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147.  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44306.  Baton 
Rouge,  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Tolbert;  Mineral  Management 
Service;  Gulf  of  Mexico  OCS  Region; 
Rules  and  Production;  Plans  Platform 
and  Pipeline  Section;  Exploration/ 
Development  Plans  Unit:  Phone  (504) 
838-0875. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendm.ents  of  1978,  that  the 
Mineral  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 


DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  June  14, 1985. 
fohn  L.  Rankin, 

Regional  Director,  Gulf  of  Mexico  OCS 

Region. 

|FR  Doc.  85-14886  Filed  6-19-85:  8:45  am) 

BILUNQ  CODE  4310-MR-M 


Outer  Continental  Shelf;  Development 
Operations  Coordination  Document; 
Union  Oil  Co.  of  California 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  Receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Union  Oil  Company  of  California  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS  0549,  Block  35.  Vermilion 
Area.  Offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Intracoastal  City.  Louisiana.. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  June  11. 1985. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd..  Room  147.  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael ).  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  DOCD 
and  that  it  is  available  for  public  review. 
Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
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Management  Service  maices  informatiun 
contained  in  DOCDs  available  to 
affected  stales,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
19"^.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  June  12. 1985. 
|ohn  L.  Rankin. 

Regional  Director.  Calf  of  Mexico  OCS 
Region. 
|FR  Doc.  85-14B90  Filed  5-19-85;  8:45  a.-n) 

aaUMQ  COM  431«-IM-H 


National  Park  Service 

Information  Collection  Submitted  for 
Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau's  clearance 
officer  at  the  phone  number  listedT 
below.  Comment  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Bureau  clearance  officer  and  the 
Office  of  Management  and  Budget 
reviewing  official,  Washington.  D.C. 
20503.  telephone  202-395-7340. 
Title:  Procedures  for  State  and  Local 
Government  Historical  Preservation 
Programs 
Abstract:  The  information  collection 
requirements  in  this  rule  are 
established  in  order  to  implement  the 
requirements  for  State  and  local 
historic  preservation  programs  as 
specified  in  the  National  Historic 
Preservation  Act.  The  information  will 
be  used  for  approval  of  State  and 
local  programs. 
Bureau  Form  Number  None 
Frequency:  On  occasion 
Description  of  Respondents:  State  or 

local  Governments 
Annual  Responses:  214 
Annual  Burden  Hours:  8.158 
Bureau  Clearance  Officer  Russell  K. 

Olsen.  202-523-5133 
RusmU  K.  Olaen. 

Information  Collection  Clearance  Officer. 
Iune^3. 1985. 

|FR  Doc.  8S-1487Z  Filed  8-19-85;  8:45ani| 
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information  Collection  Submitted  for 
Review  Under  ttie  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  M.-jnagement 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau's  clearance 
officer  at  the  phone  number  listed 
below.  Comment  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Bureau  clearance  officer  and  the 
Office  of  Management  and  Budget 
reviewing  official.  Washington,  D.C. 
20503.  telephone  205-395-7340. 
Title:  Special  Use  Permit 
Abstract:  The  National  Park  Service 
uses  the  Special  Use  Permit  to 
document  and  authorize  special  uses 
of  public  land  that  are  otherwise 
restricted.  Permits  are  necessary  to 
determine  whether  a  proposed 
activity  is  authorized  by  law  and  to 
evaluate  the  potential  effects  on  park 
resources. 
Bureau  Form  Number  10-114 
Frequency:  On  occasion 
Description  of  Respondents:  Individuals 
or  households,  businesses,  small 
businesses  or  organizations 
Annual  Responses:  496.975 
Annual  Burden  Hours:  138.933 
Bureau  Clearance  Officer  Russell  K. 

Olsen.  202-523-5133 
RusmH  K.  OUen. 

Information  Collection  Clearance  Officer. 
June  5. 1985. 
(FR  Doc.  85-14879  Filed  6-19-85;  8  45  amj 

WUJMG  COOC  431»-7IMI 


INTERSTATE  COMMERCE 
COMMISSION 

(Financs  Dockat  No.  30654) 

Ptymouth  Short  Une,  Ltd.;  Operation 
Exemption  in  Plymouth,  IN 

AQENCV:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C  10901 
the  operation  by  Plymouth  Short  Line, 
Ltd..  of  about  1.8  miles  of  rail  line 
extending  from  approximately  milepost 
159.1  to  approximately  milepost  160.9  in 
Plymouth.  Marshall  County.  IN. 
DATES:  This  exemption  will  be  effective 
on  June  19. 1985.  Petitions  to  reopen 
must  be  filed  by  July  9. 1985. 


ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30654  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington,  DC  20423 

(2)  Petitioner's  Representative:  Bruce  A. 
Hugon.  3665  North  Washington  Blvd.. 
P.O.  Box  55526,  Indianapolis.  IN  46205. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to  TS. 
InfoSystems.  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  May  28. 1985. 

Py  the  Commission,  Chairman  Taylor.  Vice 
Chainnan  Gradison,  Commissioners  Slerrett, 
Andre.  Simmons.  Lamboley  and  Strenio. 
Commissioner  Lamboley  concurred  in  the 
result  with  a  commenting  expression. 
lames  H.  Bayne, 
Secretary. 
(FR  Doc.  85-14835  Filed  6-19-85;  8:45  am) 

■ttXMQCOM  7US-01-« 


(Finance  Dockat  No.  30649) 

Jim  Waiter  Corp.;  Exemption 
Continuance  in  Control 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Interstate  Commerce 
Commission  exempts,  under  49  U.S.C. 
10505.  the  countinuance  of  Jim  Walter 
Corporation's  control  of  Jefferson 
Warrior  Railroad  Company,  Inc.,  and 
The  Celotex  Corporation,  which  recently 
obtained  motor  contract  carrier 
authority,  from  the  requirements  of  49 
U.S.C.  11343.  subject  to  protective 
conditions  for  rail  employees.  Celotex 
received  its  authority  in  docket  No.  MC- 
180458,  Jim  Walter  Transp.,  a  Div.  of  the 
Celotex  Corp.  (not  printed),  served 
March  6. 1985. 

DATES:  This  exemption  is  effective  on 
July  20, 1985.  Petinons  to  stay  must  be 
filed  by  July  1. 1985.  and  petitions  to 
reopen  must  be  filed  by  July  10, 1985. 

addresses:  Send  pleadings  referring  to 
Finance  Docket  No.  30649  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington.  DC  20423 

(2)  Petitioner's  representative;  H.E. 
Miller.  Jr..  P.O.  Box  1832.  Brentwood, 
TN  37027. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Louis  E.  Giion.er,  (202)  275-7245. 
SUPPLEMENTARY  INfORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSyslems,  Inc..  Room  2229  Interstate 
Commerce  Commission  Building. 
Washington.  D.C.  20423.  or  call  289-^357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  \Uy  30, 1985. 

By  the  Commission,  Chairman  Taylor.  Vice 
Chairman  Gradison.  Commissioners.  Sterrett, 
Andre.  Simmons.  Lamboley.  and  Strenio. 
James  H.  Bayne, 
Secretary. 
(FR  Doc.  85-14836  Filed  6-l»-85:  8:45  am) 

BILLING  CODE  703S-0I-M 


[ExParteNo.  320(Sut>-3)] 

Product  and  Geographic  Competition 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Extension  of  time  to  file  replies 

to  notice  of  proposed  change  in 

guidelines. 

summary:  In  this  proceeding  the 
Commission  is  seeking  comments  on  a 
request  that  we  supplement  the 
evidentiary  guidelines  in  Market 
Dominance  DatermiiiatJons,  365  I.C.C. 
118  (1981). 

By  a  notice  served  April  1, 1985,  and 
published  in  the  Federal  Register  April 
2, 1985  (50  FR  13090).  the  Commission 
required  that  comments  be  filed  by  May 
17. 1985,  and  replies  by  June  1. 1985.  By 
notice  served  May  16, 1985,  and 
published  in  the  Federal  Register  May 
23, 1985  (50  FR  21371)  the  time  for  filing 
comments  and  replies  was  extended  to 
May  31. 1985,  and  June  17, 1985, 
respectively.  The  Association  of 
American  Railroads  requests  a  3-week 
extension  of  time  to  file  replies  because 
of  the  volume  of  comments^^mplexity 
of  issues,  and  unavailabil(|yof  its  expert 
witnesses  at  this  time.  In  light  of  these 
reasons,  a  3-week  extension  of  time  will 
be  granted  and  the  time  for  filing  replies 
will  be  extended  accordingly. 
DATES:  Reply  comments  are  due  by  July 
8.  1985. 

ADDRESSES:  Send  an  original  and  15 
copies  of  all  documents  referring  to  Ex 
Parte  No.  320  (Sub-No.  3)  to:  Case 
Control  Branch,  Ctffice  of  the  Secretary, 
Interstate  Commerce  Commission, 
Washington.  DC  20423.  and  serve  on  all 
parties  to  this  proceeding. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer,  (202)  275-7245. 

Decided:  June  12. 1985. 


By  the  Commission.  Reese  H.  Taylor.  Jr., 
Chairman. 
lames  H.  Bayne, 
Secretary. 
jFR  Doc.  85-14836  Filed  6-19-85;  8:45  am] 

BILLING  CODE  7035-01-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  John  Barth,  Inc.,  et  a!.; 
Comment  on  Proposed  Consent 
Decree 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act.  15  U.S.C.  16  (a)  and 
(b),  the  United  States  publishes  below 
the  comment  it  received  from  private 
class  action  plaintiffs  in  Dixie  Brewing 
Co.,  Inc.  \.John  Barth.  et  al..  Civil 
Action  No.  984-4112  (E.D.  Pa.)  on  a 
proposed  consent  decree  judgment  in 
United  States  \.John  Barth,  Inc.,  et  al, 
Civil  Action  No.  C-84-505-ILQ.  United 
States  District  Court  for  the  Eastern 
District  of  Washington,  together  with  the 
response  of  the  United  States  to  that 
comment. 
Joseph  H.  Widroar, 
Director  of  Operations.  Antitrust  Division. 

June  5. 1985. 

Barry  F.  Schwartz,  Esq..  Debra  Klebanoff. 

Esq..  Wolf.  Block,  Schorr  and  Solis- 

Cohen, 
Twelfth  Floor  Packard  Building, 
Philadelphia.  PA 
Re:  United  States  of  America  v.  John  Barth. 

Inc.,  etal.,  Civil  Action.  No.  C-84-505- 

JLQ 
Dear  Mr.  Schwartz  and  Ms.  Klebanoff:  We 
have  received  a  copy  of  the  pleading  entitled 
"Public  Comments  of  Private  Class  Action 
Plaintiffs  in  Opposition  to  Entry  of  the 
Proposed  Final  Order  in  its  Present  Form. " 
As  you  know,  there  was  no  criminal  case 
filed  in  this  matter  and  thus  pleas  of  nolo 
contendere  are  not  at  issue  here  as  they  were 
in  many  of  the  cases  you  cite.  With  respect  to 
the  provisions  of  the  proposed  Final 
Judgment,  the  Supreme  Court  has  recognized 
that  there  is  a  "sound  policy  .  .  .  [not]  to 
assess  the  wisdom  of  the  Government's 
judgment  in  negotiating  and  accepting 
...  [a]  consent  decree,  at  least  in  the 
absence  of  any  claim  of  bad  faith  or 
malfeasance  on  the  part  of  the  Government  in 
so  acting."  Sam  Fox  Publishing  Co.  v.  United 
States.  366  U.S.  683,  689  (1961). 

As  we  understand  Part  I  of  your  comments, 
you  do  not  object  to  the  substantive 
provisions  of  the  proposed  Final  Judgment, 
nor  do  you  claim  any  bad  faith  or 
malfeasance  on  the  part  of  the  Government. 
Rather  you  object  to  the  entry  of  any  Final 
Judgment  that  does  not  recognize  the  legal 
culpability  of  the. defendants,  claiming  that 
such  a  Judgment  violates  the  "clear  imporj" 
of  15  U.S.C.  §  16(a)  because  it  cannot  be 
introduced  as  prima  facie  evidence  in  your 
private  suit  against  the  defendants.  You  fail 


lu  ri'ic)niii/.c  lli.il  I'.S.C.  ?!  It>|.ii  f\|'r.s>l\ 
provides  for  such  a  judgment.  If.  as  you 
suggest,  the  Government  was  required  as  a 
matter  of  course  to  establish  a  prima  faiie 
case  or  the  culpability  of  defendants  bpfore  a 
Final  Judgment  could  be  entered,  then,  as  a 
practical  matter,  there  would  rarely  ever  be  a 
negotiated  Final  Judgment  and  15  U.S.C.16(a) 
would  become  a  nullity. 

Moreover,  as  explained  in  the  Competitive 
Impact  Statement  filed  with  the  proposed 
Final  Judgment,  there  are  sound  reasons  for 
entering  into  a  negotiated  Judgment  instead 
of  taking  the  case  to  trial  where  the 
culpability  of  the  defendants  might  be 
established.  The  proposed  Final  Judgment 
provides  the  Government  with  all  of  the  relief 
it  sought  in  its  Complaint  and  avoids  the 
burden  of  a  long  and  costly  trial. 

In  Part  II  of  your  comments,  you  object  to 
the  proposed  Final  Judgment  because  it  does 
not  contain  any  provisions  impounding  or 
otherwise  preserving  grand  jury  materials. 
We  do  not  believe  these  collateral  questions 
are  appropriate  subject  matter  for  the  Final 
Judgment,  but  we  are  separately  responding 
to  the  motion  you  have  filed  with  the  Court 
for  an  order  impounding  or  preserving 
various  grand  jury  materials. 

Pursuant  to  the  provisions  of  15  U.S.C. 
16(d),  a  copy  of  your  comments  and  this  letter 
will  be  filed  in  the  Federal  Register  and  with 
the  Court.  Thank  you  for  your  comments. 

Sincerely, 
Gary  R.  Spratling, 
Chief  San  Francisco  Office. 
Wolf.  Block,  Schorr  and  Solis-Cohen,  By: 
Barry  F.  Schwartz,  Debra  Klebanoff, 
Twelfth  Floor  Packard  Building, 

Philadelphia.  PA  19102,  (215)977- 
2240 

In  the  United  States  District  Court  for 
the  Eastern  District  of  Washington 

United  States  of  America  v.  John 
Barth,  Inc.,  John  I.  Hrfas.  Inc.,  Lupofresh, 
Inc..  S.S.  Steiner,  Inc..  and  Von  Horst 
Co. — Yakima. 
(Civil  Action  No.  6-84-505-JLQI 

Public  Comments  of  Private  Class 
Action  Plaintiffs  in  Opposition  to  Entry 
of  the  Proposed  Final  Order  in  Its 
Present  Form 

Introduction 

Several  purchasers  of  hops  from 
throughout  the  United  States,  who  were 
injured  by  the  price  fixing  practices  of 
defendants  as  alleged  in  the  Complaint 
herein,  brought  four  separate  private 
treble  damage  actions  against 
defendants  under  Sections  4  and  lt>  of 
the  Clayton  Act.  15  U.S.C.  §§15  and  26. 
These  actions,  filed  in  the  Eastern 
'    District  of  Pennsylvania,  were  thereafter 
consolidated  and  plaintiffs  filed  a  Joint 
Motion  for  Determination  of  Suit  as 
Class  Action,  which  is  pending  before 
the  Honorable  John  B  Hannum  in  Dixie 
Brewing  Co.,  Inc.,  v.  John  Barth,  et  al. 
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Civil  Action  No.  84-4112  (E.D.  Pa). 
Plaintiffs  in  that  related  civil  treble 
damaj^e  class  action  respectfully  urge 
this  Court  to  reject  the  proposed  final 
judgment  submitted  by  the  parties  in  the 
case  before  this  Court.  Entry  of  the 
proposed  judgment  in  its  current  form 
would  not  be  in  the  public  interest  as 
required  under  the  Antitrust  Procedures 
and  Penalties  Act.  15  U.S.C.  816(e).  in 
that  the  proposed  judgment  may  offer  no 
genuine  relief  and  would  impact 
adversely  upon  the  purchasers  alleging 
specific  injury  from  the  violations  while 
allowing  the  facts  of  defendants'  illegal 
activities  to  remain  concealed  and 
unacknowledged. 

The  Antitrust  Procedures  and 
Penalties  Act  specifically  authorizes 
both  intervention  and  appearance  as 
amicus  curiae  in  government  civil 
proceedings  of  interested  persons  to 
assist  the  Court  in  its  determination  of 
whether  a  proposed  final  order  is  in  the 
public  interest,  15  U.S.C.  516(f).  Section 
16(e)(2]  states  that  the  impact  upon 
individuals  alleging  specific  injury  is  one 
of  the  two  criteria  under  which  the 
public  interest  in  entering  the  Order  ia  to 
be  determined.'  The  private  civil  action 
plaintiffs  representing  those  individuals 
alleging  specific  injury  are  thus  in  a 
particular  position  to  comment  upon  the 
public  interest,  or  lack  thereof,  of  a 
proposed  decree.  See,  e.g..  United  States 
V.  R  B-G  Shane  Manufacturin.fi.  Inc.. 
1973  Trade  Cases  |74.289  Z(C.D.  Cal. 
1972).  ('The  real  issue,  however,  is 
pointed  up  by  the  amicus  curiae  briefs 
filed  by  certain  treble  damage 
claimants.") 

!.  Entry  of  the  Proposed  Consent  Decree 
at  This  Juncture  Would  Violate  the 
Import  of  Section  5(a)  of  the  Clayton  Act 
Which  Provides  That  a  Judgment 
Obtained  in  Civil  Proceedings  Brought 
by  the  Government  May  Be  Introduced 
in  a  Private  Civil  Case  as  at  Least  Prima 
Facie  Proof  of  a  Defendants'  Violation  of 
the  Antitrust  Laws. 

Entry  of  the  proposed  final  judgment 
at  this  juncture  "without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
and  without  [the]  Final  Judgment 
constituting  evidence  against  or 
admission  by  any  party  with  respect  to 


■  That  provision  reads: 

Public  Interest  determination 

|e)  Before  entenng  any  consent  juddmenl 
pn>pos«d  by  the  United  States  under  this  section, 
the  court  shall  determine  that  the  entry  of  such 
|ud)(ment  is  in  the  public  interest  For  the  purpose  nf 
«uch  determination,  the  ix>urt  may  consider — 

[2]  the  impact  of  entry  of  such  )iidgment  upon  the 
public  generally  and  individuals  8ll«w''.8  specific 
innuy  from  the  violations  set  forth  in  the  complaint 
inchiding  consideration  of  the  public  benefit,  if  any. 
to  be  derived  from  a  determination  of  the  Issues  at 
trial. 


any  such  issue."  (50  Fed.  Reg.  11258 
(1985))  would  impact  adversely  upon  the 
individuals  alleging  specific  injury  from 
violations  charged  in  the  action  and 
thereby  directly  contravene  15  U.S.C. 
16(e)(2).  Moreover,  entry  of  such  an 
order  would  substantially  vitiate  the 
clear  import  of  the  Clayton  Act,  15 
use.  16(a).  which  provides  that  a 
decree  obtained  after  the  taking  of 
evidence  in  a  govemmfent  antitrust 
action  establishes  at  \easi  prima  facie 
prooof  of  a  violation  in  a  subsequent 
private  civil  action. 

The  important  purpose  served  by 
government  proceedings  in  assisting 
civil  plaintiffs  to  establish  an  antitrust 
defendant's  liability  was  recently 
reaffirmed  by  Congress'  enactment  of 
the  Antitrust  Procedural  Improvements 
Act  of  1980  which  amended  Section  5(a) 
of  the  Clayton  Act,  15  U.S.C.  15(a),  to 
provide  that  a  judgment  obtained  by  the 
government  may  be  invoked  as 
collateral  estoppel  against  the 
defendants  in  subsequent  private  civil 
actions.*  The  proposed  final  judgment 
could  not  be  introduced  by  civil 
plaintiffs  under  S  5  either  to  establish 
prima  facie  prooof  of  their  case  or  to 
collaterally  estop  defendants  from 
contesting  their  violation.  See,  15  U.S.C. 
16(h):  Lindy  Bros.  Builders,  Inc.  v. 
.American  Radiator  &  Standard  Sanitary 
Corp..  487  F.2d  161,  n.l2  (3d  Cir.  1973). 

Even  prior  to  the  recent  amendments 
to  the  Clayton  Act,  courts  held  in  the 
analogous  context  of  acceptance  of  nolo 
contendere  pleas  in  criminal  antitrust 
proceedings,  that  the  public  interest 
represented  by  private  civil  litigants 
precluded  entry  of  pleas  of  nolo 
contendere  in  pending  government 
proceedings.  'To  routinely  accept  nolo 
contendere  pleas  where  there  is  a  high 
potential  of  treble  damage  action  would 
make  a  mockery  of  Section  5 — any 
guilty  defendant  might  avoid  serious 
private  actions  by  pleading  the  magic 
words."  United  States  v.  American 
Bakeries  Co..  284  F.  Supp.  864,  869  (E.D. 
Mich.  1968).  Thus,  the  fact  that  private 
civil  actions  are  pending  highlights  the 


'  Section  5(a)  of  the  Clayton  Act  1.S  U  S.C  16.  as 
amended  by  the  Antitniit  Procedural  Improvements 
Act  of  IQflO  (Pub.  L  ae-;}49)  reads: 

Sec.  5(a|  A  final  pidgment  or  decree  heretofore  or 
haraafter  rendered  in  any  civil  or  criminal 
proGeedings  brought  by  or  on  behalf  of  the  United 
Slates  under  the  antitrust  laws  to  the  effect  that  a 
defendant  has  violated  said  laws  shall  t>e  prima 
facie  evidence  against  such  defendant  in  any  action 
or  proceeding  brought  by  any  other  party  against 
such  defendant  under  laws  as  to  all  matters 
respecting  which  said  judgment  or  decree  would  be 
an  estoppel  as  between  the  parties  thereto: 
Provided.  That  this  section  shall  not  apply  to 
consent  judgments  or  decrees  entered  before  any 
testimony  has  been  taken.  Nothing  contained  in  this 
section  shall  be  constnied  to  impose  any  limitation 
on  the  application  of  collateral  estoppel. . .. 


necessity  to  reject  the  proposed  final 
order  in  its  present  form.  See  also. 
United  States  y.  David  E.  Thompson. 
Inc..  621  F.2d  1147  (1st  Cir.  1980);  United 
States  v.  Brighton  Building  and 
Maintenance.  431  F.  Supp.  1118  (N.D.  111. 
1977).  affd.  598  F.2d  1101  (7th  Cir.  1979): 
United  States  v.  Rockwell  International 
Corp..  1978-2  Trade  Cases  \  62,402  (E.D. 
Pa.  1978):  United  States  v.  Westinghouse 
Electric  Corp.,  1960  Trade  Cases  \  69.699 
(E.D.  Pa.  1960):  United  States  v. 
Ultramarine  and  Color  Co.,  137  F.  Supp. 
167  (S.D.N.Y.  1955). 

The  application  of  this  reasoning  to 
government  civil  actions  was 
underscored  by  Judge  Curtis  in  United 
States  v.RSrC  Shane  Manufacturing 
Company.  1973  Trade  Cases  \  74,289 
(CD.  Cal.  1972)  in  which  the  court 
accepted  pleas  of  nolo  contendere  in  a 
criminal  action  precisely  because  a 
government  civil  action  was  to  proceed, 
which  would  protect  the  interest  of  the 
private  civil  plaintiffs  under  section  5  of 
the  Clayton  Act  in  using  in  their  private 
action  any  judgment  obtained  after  the 
government  civil  trial.  Id.  at  p.  93.322. 
Accord,  United  States  v.  Standard 
Ultramarine  &  Color  Co.,  137  F.  Supp. 
167, 174  (S.D.N.Y.  1955). 

In  his  seminal  decision  rejecting 
proferred  nolo  contendere  please  in 
United  States  v.  Standard  Ultramarine 
and  Color  Co.,  supra,  137  F.  Supp.  at  172. 
Judge  Weinfeld  explained  that  the  very 
purpose  of  section  5  of  the  Clayton  Act 
was  to  assure  that  the  government 
enforcement  action  would  assist  and 
encourage  private  Utigants: 

It  was  fashioned  as  a  powerful  weapon  to 
aid  private  litigants  in  their  suits  against 
antitrust  violators  by  reducing  the  almost 
prohibitive  costs  and  staggeriirg  burdens  of 
such  litigation  in  making  available  to  him  the 
results  of  the  Government's  successful  action, 
whether  an  equity  suit  or  a  criminal 
pnisecution.  And  the  hoped  for  by-product  of 
the  l>enerit  to  a  plaintiff  was  increased  law 
enforcement.*  (emphasis  added) 

In  United  States  David  E.  Thompson, 
Inc..  621  F.2d  1147, 1150-51  (1st  Cir. 
1980).  Judge  Coffin  writing  for  the  First 
Circuit  noted  that  in  light  of  pending 


'judge  Weinfeld  set  out  the  legislative  history  of 
Section  5  of  the  Clnyton  Act: 

A  reading  of  the  interesting  debates  which 
followed  shows  that  the  unmistakable  purpose  of 
the  Congress  in  enacting  fS  in  response  to  the 
Presidential  message  was  "to  minimize  the  burdens 
of  litigHlion  for  injured  private  suitors  by  making 
available  to  them  all  matters  previously  established 
by  the  Government  in  antitrust  actions."  The 
defendants  urge  that  there  is  no  obligation  upon  the 
Government  to  assist  or  encourage  litigants.  But  a 
fair  reading  of  the  detxites  and  the  Committee 
Reports  indicate*  that  such  was  the  very  purpose  of 
the  clauee. 

137  F.  Supp.  at  171  (footnote  omitted:  emphasis 
added) 
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priviite  civil  cases,  it  was  "almost 
inconceivable"  for  a  district  court  to  find 
that  a  plea  of  nolo  contendere  was  in 
the  public  interest. 

At  a  minimum,  prior  to  the  entry  of 
final  judgment  in  this  case,  this  Court 
should  require  that  defendants 
acknowledge  their  liability  for  the  acts 
complained  of  herein. 

II.  The  Proposed  Final  Judgment  Fails  to 
Provide  for  Impoundment  of  Grand  Jury 
Transcripts.  Subpoenae  and  Documents 
Obtained  by  the  Government  Despite 
the  Risk  That  the  Information  Relating 
to  the  Conspiracy  May  be  Other.vise 
Inaccessible  to  Subsequent  Private  Civil 
Litigants  | 

Entry  of  the  proposed  final  judgment 
is  particularly  inappropriate  in  the 
instant  action  because  of  the  lack  of  any 
provision  impounding  or  otherwise 
preserving  grand  jury  documents, 
subpoenae  and  transcripts  for  use  of 
subsequent  private  civil  litigants  or  any 
provision  making  available  to 
subsequent  private  civil  litigants 
materials  in  the  government's 
possession  that  were  obtained  outside 
of  or  after  the  grand  jury  investigation. 

The  availability  of  materials 
generated  in  a  government  investigation 
for  use  in  related  private  treble  damage 
litigation  is  settled.  See,  e.g.,  Olympic 
Ref.  Co.  V.  Carter.  332  F.2d  260  (9th  Cir. 
1964).  Consistent  with  the  public  policy 
of  aiding  private  antitrust  plaintiffs,  the 
Supreme  Court  has  reasoned  that: 

The  Government's  initial  action  may  aid 
the  private  litij^ant  in  a  number  of  other  ways 
[than  by  establishing  a  prima  facie  case  on 
liability).  The  pleadings,  transcripts  of 
testimony,  exhibits  and  documents  are 
available  to  him  in  most  instances.  *  *  '  The 
greater  resources  and  expertise  of  the 
Igovcmmenfs  attorneys)  render  the  private 
suitor  a  tremendous  benefit  aside  from  any 
value  he  may  derive  from  a  judgment  or 
decree.  Indeed,  .so  useful  Is  this  service  that 
government  proceodings  are  recognized  as 
major  source  of  evidence  for  private  parlies." 

Atiiiiwiota  Mininj>  fr  Mfg.  Co,  v.  New  Jersey 
Wiwti  Fitmhin\i  Co.,  381  U.S.  311,  319  (1965). 
See  also.  Zenith  Radio  Corp.  v.  Hazcltine 
Research.  Inc,  401  U.S.  321,  336  (1971). 

Since  the  parties  have  consented  to 
the  entry  of  a  proposed  final  judgment  in 
the  case  before  this  Court,  a  danger 
exists  that  the  material  obtained  or 
generated  by  the  Government  in 
connection  with  its  investigation  of 
defendants  will  be  destroyed, 
suppressed  or  lost  prior  to  an 
adjudication  of  its  availability  to  private 
litigants.  To  avoid  this  loss  of  essential 
evidentiary  material,  the  class 
representatives  in  the  pending  private 
suit  have  filed  with  this  Court  a  motion 
to  impound  or  otherwise  preserve  grand 


jury  documents,  subpoenae  and 
transcripts.  However,  in  order  to 
effectuate  the  public  policy  of  aiding 
private  antitrust  plaintiffs,  it  is  of 
particular  importance  that  any  decree 
entered  in  this  action  contain  a 
provision  impounding  or  otherwise 
preserving  the  grand  jury  transcripts  and 
subpoenae  and  all  documents  obtained 
by  the  government  in  connection  with 
the  grand  jury  investigation,  and 
providing  means  for  access  to  such 
(lotiimtMitsby  the  privatecivil  pl.iiiiliffs. 
See  e.g..  United  States  v.  Automobile 
Manufacturers  Association,  Inc..  307,  F. 
Supp.  617,  620  (CD.  Cal.  1969)  (order 
entered  prior  to  entry  of  final  judgment 
"requiring  that  all  evidence  obtained  by 
the  grand  jury,  as  well  as  its  own 
transcript,  be  impounded  in  the  hands  of 
the  Justice  Department,  where  it  may  be 
obtained  by  treble  damage 
claimants.  .  .  where  good  cause 
therefore  can  be  shown.")  Furthermore, 
any  decree  entered  in  this  action-should 
provide  for  access  by  the  private  civil 
plaintiffs  to  all  materials  obtained  by 
the  government  outside  of  or  after  the 
grand  jury  investigation. 

III.  Conclusion 

For  the  reasons  set  forth  above, 
plaintiffs  in  the  related  private  civil 
class  action  respectfully  urge  that  the 
proposed  final  judgment  be  rejected  in 
its  present  form  at  this  juncture  as 
against  the  public  interest. 
Respectfully  submitted, 
Barry  F.  Schwartz,  Debra  Klebanuff,  Wolf. 
Block,  Schorr  and  Solis-Cohen,  Twelfth 
Floor  Packard  Building,  Philadelphia. 
Pennsylvania  19102.  (215)  977-2000 
On  Behalf  of  Plaintiffs:  Jerry  S.  Cohen, 
Esquire,  Kohn,  Milstein,  Cohen  & 
Hausfeld,  Suite  600, 1401  New  York 
Avenue  NW.,  Washington,  D.C.  20005 
and 
Warren  Rubin,  Esquire,  Gross  &  Sklar.  PC, 
1500  Walnut  Street,  Suite  600, 
Philadelphia,  PA  19102 
Co-Lead  Counsel:  Milbers  Weiss  Bershgd 
Specthrie  &  Lerach.  1111  Third  Avenue 
Building.  Suite  1880.  Seattle  Washington 
98101.  (206)  382-1000. 

Dated:  May  6. 1985. 

IFR  Doc.  85-14825  Filed  6-19-85:  8:45  am] 
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Bureau  of  Prisons 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Construction  of  a 
Federal  Correctional  Facility,  Municipal 
Airport,  Marianna,  Jackson  County,  FL 

agency:  Bureau  of  Prisons,  Justice. 


action:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement 
(DEIS). 


Summary 

1.  Proposed  Action:  The  U.S. 
Department  of  Justice,  Federal  Bureau  of 
Prisons  has  determined  that  a  new 
medium  security  prison  with  an  adjacent 
satellite  camp  is  needed  in  its  system.  A 
300-acre  tract  of  land  at  the  Municipal 
Airport  near  Marianna,  Florida  is  being 
evaluated  for  the  site  of  the  facility.  The 
proposal  calls  for  the  construction  of  a 
550-bed  facility  to  house  medium 
security  inmates  and  a  150-bed  satellite 
camp  housing  minimum  security 
inmates.  Approximately  60-70  acres 
would  be  required  for  road  access, 
inmate  housing,  administration  and 
program  spaces  and  service  and  support 
facilities.  In  addition,  exercise  areas 
would  be  included  in  the  needed 
acreage. 

2.  In  the  process  of  evaluating  the 
tract  of  land,  the  following  aspects  will 
receive  a  detailed  examination: 
Wetlands,  threatened  and  endangered 
species,  cultural  resources,  unique  and 
prime  farmlands,  and  socioeconomic 
impacts. 

3.  Alternatives:  In  developing  the 
DEIS,  the  options  of  no  action  and 
alternative  sites  for  the  proposed  facility 
will  be  fully  and  thoroughly  examined. 

4.  Scoping  Process:  A  number  of 
public  meetings  have  already  been  held 
in  the  Jackson  County  area  in  an  effort 
to  determine  the  issues  to  be  examined. 
This  scoping  process  has  involved 
approximately  400  people.  The  meetings 
were  well  publicized  and  were  held  on  a 
number  of  days  at  different  times  of  day 
or  evening  in  an  effort  to  make  it 
possible  for  the  public  and  all  interested 
agencies  or  organizations  to  attend. 

5.  DEIS  Preparation:  The  DEIS  should 
be  available  for  public  review  and 
comment  in  July  or  August  1985. 

6.  Address:  Questions  concerning  the 
proposed  action  and  the  DEIS  can  be 
answered  by:  Kay  E.  King,  Executive 
Assistant,  Administration  Division.  U.S. 
Bureau  of  Prisons,  320  First  Street  NW., 
Washington,  D.C.  20534,  Telephone: 
(202)  724-3230. 

Dated;  June  17, 1985. 
Scott  Higgins, 

.■\cting  Chief.  Office  of  Facilities  Development 
and  Operations.  Federal  Bureau  of  Prisons, 
Department  of  Justice. 
IFR  Doc.  85-14873  Filed  6-19-84;  8:45  am) 
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POSTAL  RATE  COMMISSION 

lOfttof  No.  612.  Docktt  No.  A8S-19I 

East  Nicolaus.  CA  95622  (Doris  Ouinn, 
Petitioner);  Order  Accepting  Appeal 
and  Establishing  ProceduraJ  Schedule 
Under  39  U.S.C.  404<bH5) 

Issued:  )une  13.  1965. 

Before  Commissioners:  |anet  D.  Ste iger. 
Chairman:  Henry  R.  Folsom.  Vice-Chairman: 
|ohn  W.  Crulcher  James  H.  Duffy:  Bonnie 
Cuiton. 

Docket  Number  A85-19 

Name  of  affected  Post  Office:  East 

Nicolaus.  California  95622 
Name(s)  of  Petitioner(s):  Doris  Quinn 
Type  of  Determination:  Closing 
Date  of  filmg  of  appeal  papers:  June  10. 

1985 

Categories  of  issues  apparently 
raised: 

1.  Effect  on  the  community  |39  U.S.C. 
404(b)(2)(A)l. 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or. 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  (39  U.S.C 
404(b)(5)).  the  Commission  reserves  the 
right  lo  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request,  a  copy  shall  be  served  on  the 
Petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  June  25. 1985. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
ScJiedule  in  the  Federal  Register. 

By  the  Commission. 
Charles  L  CUpp. 
Secretary. 

.Appendix 

|une  la  1985 — Filing  of  Petition 
June  13.  1985 — Notice  and  Order  of 

Filing  erf  Appeal 
July  5. 1985 — Last  day  of  filing  of 

petitions  to  intervene  [see  39  CFR 

3001.111(b)l. 
|uly  15. 1985— Petitioners'  Participant 

Statement  or  Initial  Brief  [see  39  CFR 

3001.115(a)  and  (b)]. 
August  5. 1985 — Postal  Service 

Answering  Brief  [see  39  CFR 

3001.115(c)|. 
August  20. 1985 — (1)  Petitioners"  Reply 

Brief  should  petitioners  choose  to  file 

one  [see  39  CFR  3001.115(d)|. 


August  27. 1985— (2)  Deadline  for 
motions  by  any  party  requesting  oral 
argument.  The  Commission  will 
exercise  its  discretion,  as  the  interest 
of  prompt  and  just  decision  may 
require,  in  scheduling  or  dispensing 
with  oral  argument  [see  39  CFR 
3001.116). 

October  8, 1985— Expiration  of  120-day 
decisional  schedule  (see  39  U.S.C. 
404(b)(5)]. 

[FR  Doc.  85-14889  Filed  6-19-85;  8:45  am] 

MLLMQ  COOC  mS-Ot-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  10-14576;  S12-611S1 

Thrift  Mortgage  Acceptance  Corp.; 
Application  for  an  Order 

June  13.  19BS 

Notice  is  hereby  given  that  Thrift 
Mortgage  Acceptance  Corp. 
("Applicant").  Suite  700.  550  Kearny 
Street.  San  Francisco.  California  94108.  a 
corporation  recently  organized  under 
Delaware  law  as  a  wholly-owned 
subsidiary  of  Thrift  Investors  Ser\ice8 
('TIS"),  a  California  limited  partnership, 
filed  an  application  on  May  13, 1985.  for 
an  order  of  the  Commission,  pursuant  to 
section  6(c)  of  the  Investment  Company 
Act  of  1940  ("Act"),  exempting 
Applicant  from  all  provisions  of  the  Act. 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  text  of  the  pertinent  statutory 
provisions. 

Applicant  states  that  it  is  a  "limited 
purpose"  entity,  set  up  to  facihtate  the 
financing  of  long-term  residential 
mortgages  on  one-  to  four-family 
residences  by  providing  a  source  of 
funds  to  entities  engaged  in  mortgage 
finance  ( "Participants")  through 
issuance  of  bonds  collateralized  by 
mortgages  and/or  mortgage-backed 
securities  ("Bonds"),  and  commitment  to 
"funding  agreements"  with  respect  to 
such  mortgages  and  mortgage-backed 
securities. 

Applicant  contemplates  that  it  will 
issue  Bonds  in  series,  each  series  to  be 
separately  secured  primanly  by 
mortgage  collateral,  which  may  include 
conventional  mortgage  loans,  mortgage 
loans  insured  by  the  Federal  Housing 
Administration  ("FHA  Loans"),  and 
mortgage  loans  guaranteed  by  the 
Veterans'  Administration  ( "VA  Loans'"): 
"fully-modiRed  pass-through"'  mortgage- 
backed  certificates,  fully  guaranteed  as 
to  principal  and  interest  by  the 


Government  National  Mortgage 
Association  ("GNMA  Certificates"). 
Mortgage  Participation  Certificates 
issued  and  guaranteed  by  the  Federal 
Home  Loan  Mortgage  Corporation 
("FHLMC  Certificates').  Guaranteed 
Mortgage  Pass-Through  Certificates 
issued  and  guaranteed  by  the  Federal 
National  Mortgage  Association  {'"FNMA 
Certificates  "),  and  mortgage  pass- 
through  certificates,  or  mortgage 
collateralized  obligations  issued  by  any 
person  or  entity  or  other  interests  in 
mortgages  ("Other  Mortgage 
Certifications").  Bonds  also  may  be 
colleralized  by  certain  proceeds 
accounts,  debt  service  funds,  reserve 
funds  and  insurance  policies 
("Secondary  Collateral")  (thus,  the  term 
"Pledged  Loans"  includes  conventional 
mortgage  loans.  FHA  Loans  and  VA 
Loans;  "Mortgage  Certificates"  includes 
G.NMA  Certificates.  FHLMC 
Certificates.  FNMA  Certificates  and 
Other  Mortgage  Certificates;  and  the 
term  "Mortgage  Collateral"  includes 
Mortgage  Certificates  and  Pledged 
Loans).  It  is  further  stated  that  each 
Pledged  Loan  will  be  a  loan  secured  by 
a  mortgage  or  deed  of  trust  on  a  one-  to 
four-family  residence,  and  that  each 
Mortgage  Certificate  will  evidence  an 
undivided  interest  in  a  pool  of  such 
mortgage  loans. 

The  Bonds  will  be  issued  pursuant  to 
an  indenture  ("Indenture")  between 
Applicant  and  an  independent  trustee 
("Trustee"),  as  supplemented  by  one  or 
more  supplemental  indentures,  and  will 
be  sold  to  institutional  or  retail  investors 
through  one  or  more  investment  banking 
firms.  Certain  series  of  the  Bonds  will  be 
registered  under  the  Securities  Act  of 
1933  ( "1933  Act ")  and  others  will  be  sold 
in  transactions  exempt  from  such 
registration;  Indentures  for  public 
offerings  will  be  subject  to  the 
provisions  of  the  Trust  Indenture  Act  of 
1939.  The  Bonds  are  to  be  structured  so 
that  they  will  receive  one  of  the  two 
highest  ratings  from  one  or  more 
nationally-recognized  rating  agencies. 

Participants  and  their  limited  purpose 
finance  subsidiaries  ( "Finance 
Subsidiaries")  may  sell  Mortgage 
Collateral  to  Applicant,  or  Applicant's 
affiliate  ("Affiliate"),  in  exchange  for  a 
portion  of  the  net  proceeds  of  the  sale  of 
the  related  series  of  Bonds.  Where  the 
sale  is  to  Affiliate.  Applicant  will  enter 
into  a  funding  agreement  ("Funding 
Agreement")  with  Affiliate,  each 
Funding  Agreement  to  be  secured  by  a 
pledge  of  the  Mortgage  Collateral  to 
Applicant  by  Affiliate.  On  the  other 
hand.  Participants  and  Finance 
subsidiaries  may  pledge,  rather  than 
sell.  Mortgage  Collateral  to  Applicant,  or 
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Affiliate.  In  that  case,  or  where 
Mortgage  Collateral  is  pledged  by 
Affiliate,  the  Participant.  Finance 
Subsidiary,  or  Affiiiate,  as  the  case  may 
be,  will  enter  into  a  Funding  Agreement, 
pursuant  to  which  it  will  sell  one  or 
more  promissory  notes  ("Notes")  to 
Applicant  in  consideration  of  allocation 
of  a  portion  of  the  net  proceeds  of  the 
sale  of  the  related  series  of  Bonds.  Each 
Finance  Subsidiary  is  to  distribute  the 
net  proceeds  from  the  sale  of  Notes  to 
its  affiliated  Participant,  which  in  turn  is 
to  use  the  proceeds  to  repay 
indebtedness  to  lenders  or  others 
incurred  in  connection  with  the  funding, 
or  acquisition  of,  mortgage  loans  on  one- 
to  four- family  residences  fmanced  by  it 
or  in  its  general  business,  primarily  in 
the  origination  of  other  real  estate- 
related  loans. 

Affiliate,  on  the  other  hand,  will  use 
such  proceeds  to  purchase  related 
Mortgage  Collateral.  Notes  will  be 
secured  primarily  by  a  security  interest 
given  to  Applicant  in  certain  Mortgage 
Collateral,  and  certain  other  assets, 
which  may  include  debt  service  funds, 
reserve  funds,  proceeds  accounts  and 
insurance  policies  (Applicant,  or 
Affiliate,  may  also  acquire  all  or  a 
portion  of  Mortgage  Collateral  securing 
a  series  of  Bonds  through  open-market 
purchases,  or  privately-negotiated 
transactions  with  entities  other  than 
Participants  or  Finance  Subsidiaries. 
These  transactions  would  be  financed 
by  the  proceeds  of  sale  of  Bonds 
collateralized  by  such  Mortgage 
Collateral).  Notes  will  be  amortized 
through  payments  to  the  Trustee  on 
behalf  of  Applicant  in  such  amounts  as 
are  necessary  to  pay  the  principal  of 
and  interest  on  the  related  series  of 
Bonds.  Mortgage  Collateral  securing 
each  series  of  bonds  will  remain  fixed 
for  the  !  le  of  the  Bonds  of  such  series, 
except  for  a  limited  right  of  substitution. 
Applicant  will  provide  security  for 
Bonds  by  pledging  to  the  Trustee 
Mortgage  Collateral  in  amounts  which 
will  produce  a  cash  flow  sufficient  to 
support  the  obligations  of  Participants. 
Finance  Subsidiaries,  or  Affiliate  to 
Applicant,  and  Applicant's  correlative 
obligation  to  Bondholders.  When 
Applicant  purchases  Mortgage 
Collateral,  it  will  pledge  its  entire  right, 
title  and  interest  in  such  Mortgage 
Collateral  to  the  Trustee,  and  such 
Mortgage  Collateral,  together  with  the 
other  security  provided  for  Bonds,  will 
be  expected  to  produce  a  cash  flow 
sufficient  to  support  Applicant's 
obligations  to  Bondholders.  Bonds 
secured  by  Pledged  Loans  will  either  be 
"overcollateralized, "  to  the  extent 


required  by  the  rating  services  rating 
Bonds,  or  Pledge  Loans  securing  such 
Bonds  will  be  covered  by  insurance 
policies  to  the  extent  required  by  the 
rating  services. 

Each  Pledged  Loan  will  be  serviced  by 
a  servicer  acceptable  to  Applicant,  and 
a  servicer  engaged  by  Applicant,  and 
acceptable  to  the  rating  services  for  the 
Bonds,  will  be  the  master  servicer  of 
each  Pledged  Loan.  Each  such  servicer 
and/or  master  servicer  will  have  the 
power  and  obligation  to  foreclose 
against  the  property  securing  any 
delinquent  Pledged  Loan,  Liquidate  that 
property,  pursue  any  mortgage 
insurance  or  guarantee  claims,  collect 
payments  of  principal  and  interest,  as 
well  as  any  insurance  proceeds. 
Amounts  so  collected  will  be  paid  over 
to  the  Trustee  as  the  holder  of  each 
Pledged  Loan  to  the  extent  and  as 
provided  in  the  applicable  servicing  and 
master  servicing  agreements. 

Certain  series  of  Bonds  may  provide 
may  provide  for  optional  and  special 
redemptions  on  the  terms  specified  for 
each  such  series  of  Bonds.  A  series  may 
provide  for  mandatory  special 
redemptions  to  the  extent  that  principal 
payments  on  the  Mortgage  Collateral 
cannot  be  invested  at  a  rate  which  will 
provide  sufficient  income  to  pay  interest 
on  the  Bonds.  All  or  a  portion  of  the 
Bonds  of  a  series  may  be  subject  to 
redemption  at  the  option  of  Applicant  at 
any  time  on  or  after  a  date  certain 
recited  in  the  Indenture  and  disclosed  in 
the  prospectus  or  private  placement 
memorandum  relating  to  such  series  of 
Bonds.  The  terms  of  each  offering  may 
also  provide  for  redemptions  at  the 
option  of  Bondholders  to  the  extent  that 
payments  received  on  Mortgage 
Collateral  are  available  for  such 
redemptions.  Except  in  the  event  of  a 
default  on  the  Bonds,  and  then  only 
under  limited  circumstances. 
Bondholders  will  not  be  entitled  to 
compel  the  liquidation  of  Mortgage 
Collateral  in  order  to  redeem  Bonds 
prior  to  their  maturity. 

Applicant  submits  that  each  of  the 
activities  it  proposes  to  engage  in  could 
otherwise  be  conducted  directly  by  each 
Participant.  Finance  Subsidiary,  or 
Affiliate  without  the  requirement  of 
registration  under  the  Act.  or  exemption 
therefrom.  Applicant  states  that  a 
number  of  large  thrift  institutions  and 
home  builders  have  issued  mortgage- 
backed  bonds  through  subsidiary 
finance  companies  without  having  to 
register  these  entities  under  the  Act. 
Applicant  submits  that  there  is  no  public 
policy  basis  upon  which  to  require  it  to 
register  under  the  Act  merely  because  it 


would  be  facilitating  the  financing 
efforts  of  smaller  thrift  institutions, 
home  builders  and  similar  entities  so  as 
to  achieve  the  same  economies  of  scale 
as  the  larger  builders  and  thrift 
institutions,  or  because  Applicant  would 
be  providing  medium-sized  and  larger 
builders  and  thrift  institutions  an 
opportunity  to  reduce  their  reinvestment 
risk  and  their  interest-rate  exposure  by 
participating  in  a  regular  financing 
program  with  smaller  amounts  of 
collateral. 

Applicant  states  that  its  primary 
activity  will  be  the  facilitation  of  the 
sale  of  one-  to  four-family  residential 
property  through  the  financing  of 
residential  mortgages  rather  than 
investing  in  securities.  Applicant 
asserts,  therefore,  that  it  should  be 
exempt  from  the  Act  by  virtue  of  section 
3(c)(5)(C)  of  the  Act,  which  excepts  from 
the  definition  of  an  investment 
company,  companies  which  do  not  issue 
redeemable  securites.  face-amount 
certificates  of  the  installment  type,  or 
periodic  payment  plan  certificates,  and 
which  are  primarily  engaged  in  the 
business  of  "purchasing  or  otherwise 
acquiring  mortgages  and  other  liens  on 
and  interests  in  real  estate."  Applicant 
wULnot  issue  any  redeemable  securities 
tas  that  term  is  defined  in  the  Act),  face- 
amount  certificates  of  the  installment 
type  or  periodic  payment  plan 
certificates,  but  will  be  engaged  in  the 
business  of  facilitating  the  financing  of 
mortgage  loans.  Although  Applicant 
concedes  that  it  will  not  acquire  legal 
title  to  Mortgage  Collateral  that  is 
pledged  (rather  than  sold)  to  it  it  will 
acquire  a  security  interest  in  such 
Mortgage  Collateral,  and  will, 
assertedly,  have  direct  or  indirect  liens 
on,  and  other  interests,  in  real  estate. 
Such  security  interests  will  be 
evidenced  by  assignments  of  such 
Mortgage  Collateral  by  Participants. 
Finance  Subsidiaries,  or  Affiliate  to 
Applicant,  and  by  Applicant  to  the 
Trustee. 

In  conclusion,  Applicant  states  that  it 
has  been  formed  for  the  primary  purpose 
of  facilitating  the  funding  of  mortgage 
loans  to  expand  the  availability  of 
residential  mortgage,  a  critical  national 
need.  Applicant  submits  that  the 
transactions  in  which  it  proposes  to 
engage  will  contribute  to  the  satisfaction 
of  the  continuing  need  for  mortgage 
funds  in  the  economy  by  facilitating 
access  to  the  private  capital  markets  by 
thrift  institutions  which  are  directly 
providing  mortgage  financing  to  home 
buyers  throughout  the  country. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
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hearing  on  the  application  may,  not  later 
than  July  8. 1965,  at  5.30  p  m.,  do  so  by 
submitMng  a  written  request  setting 
forth  the  nature  of  his/her  interest,  the 
reasons  for  the  request,  and  the  specific 
issues  of  fact  or  law  that  are  disputed,  to 
the  Secretary.  Securities  and  Exchange 
Commission.  Washington,  DC.  20549.  A 
copy  of  the  request  should  be  served 
personally  or  by  mail  upon  Applicant  at 
the  address  stated  above.  Proof  of 
service  (by  afHdavit  or,  in  the  case  of  an 
attomey-at-law,  by  certifiratc)  shall  be 
filed  with  the  request.  After  said  date, 
an  order  disposing  of  the  application 
will  be  issued  unless  the  Commission 
orders  a  hearing  upon  request  or  upon 
its  own  motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
df>le);aled  authority. 
Shirtey  E.  Mollis. 
Assislant  Secretary. 
[¥R  Doc.  85-14829  Filed  5-19-85;  8.45  am) 
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IRciMM  No.  34-22139;  FN*  No.  4-2081 

Joint  Industry  Plan;  Summary 
Effectiveness  of  Amendment  to  the 
Intemuuicet  Tradir>9  System  Plan 
Relating  to  Complaint  Procedures  for 
Locked  Markets  In  US 

The  Securities  and  Exchange 
Commission  has  issued  an  order, 
pursuant  to  Section  llA  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
llAa-3-2  thereunder,  approving  an 
amendment  ( "Amendment")  to  the  "Plan 
for  the  Purpose  of  Creating  and 
Operating  an  Intermarket 
Communication  Linkage  ("Intermarket 
Trading  System  ("ITS")  Plan").' 

I.  Description  of  Amendment 

The  purpose  of  the  Amendment  is  to 
clarify  the  complaint  procedures  for 
responding  through  ITS  to  "locked 
markets",^  and  to  otherwise  refine  the 
ITS  locked  market  rule.  The  present  rule 
does  not  specify  when  a  complaint  must 
be  filed,  and  recognizes  a  locked  market 
complaint  that  is  filed  regardless  of 
whether  or  not  the  locking  bid  or  offer 
still  exists. 


'  The  ITS  Plan  and  subaequrni  amendments  are 
contained  m  File  No  4-206.  The  Commission 
initidily  approved  the  ITS  Plan  on  an  interim  Imsis 
on  April  14.  1978.  Subse<)uenlly.  the  Commission 
aulhonzed  the  ITS  parlicipanti  lo  act  iointly  in 
operating  the  ITS  for  a  further  penod  of  indefinite 
durxliun.  See  Secunlies  Exchange  Act  Release  No 
19456  llanuary  23.  1963).  48  FR  493& 

'  .\  locked  market"  occurs  when  the  published 
bid  quotation  of  one  market  ii  at  the  same  price  as 
the  published  ask  quotation  of  another  f>:arkpt 


The  Amendment  would  release  the 
market  that  locked  the  quotation  from 
liability  if  the  locking  bid  or  offer  is 
removed  prior  to  the  time  th.it  a 
complaint  is  received.  The  Amendment 
also  would  give  the  market  whose  quote 
was  locked  the  option  of  requesting 
satisfaction  by  either  the  issuance  of  a 
commitment  or  the  removal  of  the 
locking  bid  or  offer.  A  final  rerinement 
to  the  Amendment  states  that  in  error 
situations,  a  locking  market  must 
respond  within  two  minutes  of  the 
receipt  of  a  complaint  in  order  to  avoid 
liability  for  a  locked  market. 

The  Commission  believes  that  the 
Amendment  represents  a  positive 
enchancement  to  ITS  that  creates 
opportunities  for  more  "efficient  and 
effective  market  operations."  '  In  light 
of  this  conclusion,  and  because  the 
Commission  has  been  informed  that  all 
ITS  Participants  have  agreed  to  the 
terms  of  the  Amendment,  the 
Commission,  pursuant  to  paragraph 
(c)(4)  of  the  Rule  llAa33-2,  has 
determined  to  grant  the  Amendment 
summary  effectiveness.  The  Commission 
finds  that  granting  the  Amendment 
summary  effectiveness  is  appropriate  in 
the  public  interest,  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets,  and  to  remove 
impediments  to  and  perfect  the 
mechanisms  of.  a  national  market 
system. 

II.  Request  for  Conunent 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
Amendments.  Persons  submitting 
comments  should  file  six  copies  with  the 
Secretary  of  the  Commission,  450  Fifth 
Street.  NW..  Washington,  D.C.  20549. 
Copies  of  the  submission  and  related 
items,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room,  450  Fifth  Street.  NW., 
Washington,  D.C.  All  communications 
should  refer  to  File  No.  4-208  and  should 
be  submitted  by  July  10. 1985. 

For  the  Comiiiission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  June  12. 1985. 
Shirley  E.  Holiis. 

Assistant  Secretary. 

(FR  Doc.  85-14893  Filed  6-19-85.  8:45  am) 
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(Release  No.  34-22143;  File  No.  SR-CBOE- 
8S-24I 

Self -Regulatory  Organizations, 
Proposed  Rule  Change  by  Chicago 
Board  Options  Exchange,  Inc.; 
Relating  to  Converting  the  SAP  500 
Index  to  a  European  Style  Option 

Pursuant  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
use.  788(b)(1),  notice  is  hereby  given 
that  on  June  10, 1985  the  Chicago  Board 
Options  Exchange,  Incorporated  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Text  of  the  Proposed  Rule  Change 

Additions  are  italicized:  there  are  no 
deletions. 

Definitions 

Rule  24.1. 

European  Option 

(j)  The  term  "European  option" means 
an  option  contract  that  can  be  exercised 
only  on  the  last  trading  day  prior  to  the 
day  it  expires. 

Terms  of  Option  Contracts 

Rule  24.9.  (af  Exercise  Prices.  The 
Exchange  shall  determine  fixed-point 
intervals  of  excerise  prices  for  call  and 
put  options. 

(b)  Expiration  Months.  Index  option 
contracts  may  expire  at  three-month 
inter\als  or  in  consecutive  months. 
When  option  contracts  on  a  particular 
index  expire  in  consecutive  months. 
series  expiring  in  no  more  than  four 
months  may  be  listed. 

(cj  European  Exercise.  Options  on  the 
Standard  &  Poor's  500  Stock  Index  can 
be  exercised  only  on  the  last  trading 
day  prior  to  the  option's  expiration. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A),  (B),  and 
(C)  below. 
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(A)  Procedures  of  the  Self-Regu'.atory 
Organization 

The  purpose  of  the  proposed  rule 
change  is  to  convert  the  Standard  & 
Poors  500  Stock  Index  option  contract 
(SPX)  from  an  American  to  a  European- 
style  option  contract.  The  Exchange 
wishes  to  list  such  contracts  beginning 
August  1, 1985.  This  proposed  alteration 
may  offer  some  significant  advantages 
in  certain  strategies  for  some  index 
option  market  participants,  even  though 
American-style  options  have  proven 
very  successful.  Therefore,  CBOE 
believes  that  it  is  in  the  public  interest 
to  offer  this  alternative  investment 
vehicle. 

The  ability  to  hedge  portfolios  of 
stocks  should  be  facilitated  by  the 
European-style  exercise  feature.  This 
can  result  from  several  interrelated 
features  associated  with  the  fact  that 
the  seller  of  a  European  option  does  not 
have  to  worry  about  the  option  being 
assigned. 

Since  the  SPX  option  is  an  index 
option  and  is  cash  settled,  the  early 
exercise  feature  of  an  American  option 
can  result  in  unbalanced  postions  for  the 
seller.  The  assignment  may  have  been 
unanticipated  by  the  seller.  If  his  option 
has  been  assigned,  his  portfolio  will 
temporarily  be  partially  or  wholly  in  an 
unhedged  position,  thereby  increasing 
his  exposure  to  risk,  that  is,  to  price 
movements  that  may  work  against  the 
portfolio  manager. 

The  portfolio  manager  who  wishes  to 
hedge  his  portfolio  against  a  market 
decline  may  benefit  from  a  European 
SPX  option.  This  arises  because  the 
European  put  can  sell  for  lower 
premiums  than  the  American  put. 
Therefore,  if  the  portfolio  manager 
purchases  SPX  puts  to  protect  against 
an  anticipated  downside  move,  then  the 
European  no-exercise  feature  may 
reduce  the  cost  of  hedging  the  portfolio. 

The  possibility  of  early  exercise  can 
also  complicate  the  timing  decisions 
faced  by  portfolio  managers.  The  timing 
of  when  to  hedge  a  portfolio  and  the 
extent  to  which  portfolio  should  be 
hedged,  both  to  reduce  risk  and  to 
increase  investment  income,  are 
affected  when  American  options  are 
exercised  against  the  portfolio  manager. 

Investors  who  hold  spread  positions 
in  SPX  wiH  benefit  from  a  European 
type  of  exercise.  The  investor  would 
never  have  to  face  the  situation  in  which 
one  leg  of  his  position  is  exercised  away 
from  him,  thus  leaving  him  with  an  out- 
of-position  investment  that  may  involve 
significantly  greater  exposure  to  risk. 
Spreading  enhances  depth  and  Hquidity 
in  trading  markets,  so  European-style 
exercise  provisions  should  lead  to 


greater  depth  and  liquidity  in  the  SPX 
market. 

The  statutory  basis  for  the  proposed 
rule  changes  in  section  6(b)(5)  of  the 
Securities  Exchange  Act  of  1934  (the 
Act),  is  that  the  proposed  rule  changes 
are  designed  to  facilitate  transactions  in 
SPX. 

(B)  Self-Regultory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule-change  creates  any 
burden  on  competition  not  necessary  or 
appropriate  under  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Formal  comments  on  the  rule-change 
filing  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street, 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequeat  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 


All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  11, 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  June  14,  1985. 
Shirley  E.  Hollis, 
Assistant  Secretary. 
[FR  Doc.  85-14892  Filed  6-19-85:  8:45  am) 

BILUNG  CODE  WIO-OI-M 


[Release  No.  34-22144;  File  No.  SR-CBOE- 
8S-11] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Incorporated;  Order  Approving 
Proposed  Rule  Change 

The  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE")  submitted  on  April  4, 
1985,  copies  of  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder,  to 
standardize  the  opening  rotation 
procedure  for  government  securities 
options. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  Release 
(Securities  Exchange  Act  Release  No. 
21999,  April  30, 1985)  and  by  publication 
in  the  Federal  Register  (50  FR  19509, 
May  8, 1985).  No  comments  were 
received  with  respect  to  the  proposed 
rule  filing. 

CBOE  indicates  that  the  Exchange's 
Floor  Procedure  Committee,  pursuant  to 
its  delegated  authority  under  CBOE  Rule 
21.11(a),'  recently  voted  to  standardize 
and  abbreviate  the  procedures  to  be 
followed  by  the  Post  Coordinator  in 
opening  government  securities  options. 
Pursuant  to  the  proposed  rule  change,  an 
exchange  employee  designated  as  the 
Post  Coordinator  for  government 
securities  options  will  open  those  series 
with  the  nearest  expiration  that  are  at- 
the-money,  first  in-the-money,  and  first 
out-of-the-money.  The  Post  Coordinator 
will  then  open  any  other  near  term 
options  within  the  class  for  which  a 
broker  requests  a  market;  the  Post 
Coordinator  will  also  open  any  longer- 
term  series  within  the  class  for  which  a 
broker  requests  a  market.  The  Post 
Coordinator  may  then  proceed  to  open 
the  next  options  class,  notwithstanding 


'  CBOE  Rules  21.11(a)  governs  trading  rotations 
in  government  securities  options.  The  rule  provides, 
in  part,  that  procedures  for  opening  govemmeni 
securities  options  may  be  "altered  or 
supplemented"  by  the  Board  of  Directors  or  a 
committee  designated  by  the  Board. 
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that  aH  series  within  the  previously- 
opened  class  may  not  have  been 
opened.  Series  for  which  there  was  no 
buying  or  selling  interest  during  opening 
rotation  will  be  opened  during  the 
trading  day  in  response  to  buying  or 
selling  interest,  or  forty  minutes  prior  to 
the  close,  whichever  is  sooner.  No 
quotations  will  be  posted  for  series  of 
bond  options  until  they  are  opened  for 
trading. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requiremer.ts  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  self-regulatory 
organization  and  the  rules  and 
regulations  thereunder.  The  exchange 
states  that  this  procedure  will  alleviate 
burdens  relating  to  the  opening  of 
inactive  series  of  government  securities 
options  and  will  promote  the 
dissemination  of  accurate  quotation 
information. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  tlie  Act.  that  CBOE's 
proposed  rule  change  be,  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dbted:  ]une  14. 1985. 
Sbiriey  E.  HoUis. 
Aisistant  Secretary. 
\VR  Doc.  85-14894  Filed  6-l»-85:  8:45  urn] 

aiUJNG  COOC  MIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

I  Declaration  of  Dtaaster  Loan  Area  #2191; 
AmdtNo.  1) 

Disaster  Loan  Area;  Puerto  Rico 

The  above  numbered  declaration  (50 
VR  24339)  is  amended  to  correct  the 
interest  rate  for  other  (non-profit 
organizations  including  charitable  and 
religious  organizations)  from  11.000%  to 
11.125%.  All  other  information  remains 
the  same,  i.e.,  the  termination  date  for 
filing  applications  for  physical  damage 
is  the  close  of  business  on  August  2, 
1985.  and  for  economic  injury  unitl  the 
close  of  business  on  February  28,  1986. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008) 

Dated:  ]une  13. 1985. 
Bernard  Kulik. 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  85-14823  Filed  8-1»-85:  8:45  am) 

BH.LIMG  COOC  MnS-01-« 


Region  VI  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
.Administration.  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  the  Lower  Rio  Grande  Valley  of 
Texas,  will  hold  a  public  meeting  at  1:00 
p.m.  on  Tuesday.  July  9.  1985,  at  the  U.S. 
Small  Business  Administration's 
Conference  Room.  222  E.  Van  Buren. 
Suite  500.  Harlingen.  Texas,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Rodney  W.  Martin.  District  Director. 
U.S.  Small  Business  Administration,  222 
E.  Van  Buren.  Suite  500.  Harlingen. 
Texas.  (512)  423-8933. 
lean  M.  Nowak. 

Director.  Office  of  Advisory  Councils. 
|une  10. 1985. 
[FR  Doc  85-14821  Filed  9-19-85;  8:45  am) 

BtLLINQ  COOC  M2S-01-M 


Region  tX  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  IX  Advisory 
Council,  located  in  the  geographical  area 
of  San  Francisco.  California,  will  hold  a 
public  meeting  at  10.00  a.m.  on  July  9. 
1985.  211  Main  Street.  4th  Floor.  District 
Director's  Conference  Room.  San 
Francisco.  California,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Lawrence  J.  Wodarski.  District  Director. 
U.S.  Small  Business  Administration.  211 
Main  Street,  4th  Floor,  San  Francisco, 
California  94105,  (415)  974-0642. 
lean  M.  Nowak. 

Director.  Office  ofAd\isory  CouncHt, 
lune  10. 1985. 

[FR  Doc.  85-14822  Filed  8-19-85;  8:45  am] 
aajjNGCOOc  Mns-ai-M 


Size  Policy  Board;  Composition 

AGENCY:  Small  Business  Administration. 

action:  Notice  of  change  of  composition 
of  Size  Policy  Board. 

summary:  This  notice  indicates  a 
change  in  the  composition  of  SBA's  Size 
Policy  Board.  The  Administrator  of  SBA 
has  expanded  the  Board  to  include  one 
Regional  Administrator  to  be  designated 
by  the  Administrator  and  the  Chief 
Counsel  for  Advocacy  to  be  voting 
members,  and  the  General  Counsel  and 


Assistant  Administrator  for  Hearings 

and  Appeals  to  be  advisory  members. 

date:  This  notice  is  effective 

immediately. 

ADDRESS:  Ad^ss  all  comments  to 

Martin  D.  Teckler.  Deputy  General 

Counsel.  1441  L  Street  NW.. 

Washington.  DC.  20416.  Room  700,  (202) 

653-6642. 

FOfi  FURTHER  INFORMATION  CONTACT: 

Martin  D.  Teckler,  Deputy  General 

Counsel. 

SUPPtf  MENTARY  INFORMATION:  On 

November  14, 1983,  at  48  FR  51882,  the 

Administrator  of  the  Small  Business 

Administration  announced  the 

establishment  of  a  Size  Policy  Board,  its 

composition,  and  its  functions.  Since 

that  time,  it  has  been  determined  to 

expand  the  composition  of  the  Board. 

Accordingly,  the  composition  will  be  as 

follows: 

The  Board  members  are  the  Associate 
Administrator  for  Procurement  and 
Technical  Assistance  (Chairman),  the 
Associate  Administrator  for  Finance 
and  Investment,  the  Associate 
Administrator  for  Minority  Small 
Business/Capital  Ownership 
Development,  the  Assistant 
Administrator  for  Innovation.  Research 
and  Technology,  one  Regional 
Administrator  appointed  by  the 
Administrator,  the  Chief  Counsel  for 
Advocacy,  and  the  Director.  Size 
Standards  Staff. 

Dated:  June  12. 1985. 
lame*  C.  Saixler*, 
.Administrator. 
[FR  Doc.  85-14824  Filed  6-19-85;  8:45  am) 

BILUMO  COOC  M»9-«1-M 


DEPARTMENT  OF  STATE 

[PubHc  Notice  939) 

United  States-Spain  Joint  Committee 
for  Science  and  Technology; 
Announcement  of  Cooperative 
Research  Awards  in  Applied  Science 
and  Technology 

Introduction 

The  United  States-Spain  Joint 
Committee  for  Scientific  and 
Technological  Cooperation  announces 
the  opening  of  the  application  period  for 
cooperative  research  awards  in  applied 
science  and  technology  in  accordance 
with  the  provisions  of  Complementary 
Agreement  Seven  of  the  Agreement  on 
Friendship.  Defense  and  Cooperation 
between  the  United  States  of  America 
and  Spain.  For  the  field  of  health  and 
medical  sciences,  this  program  includes 
both  basic  and  applied  science. 
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Scope  and  Characteristics  of  the 
Program  I 

These  awards  support  cooperative 
research  in  applied  science  and 
technolo(;y  which  is  relevant  to  the 
economic  modernization  and  social 
well-being  of  the  United  States  and 
Spain.  Approximately  20  to  30  project 
awards  will  be  made  under  this 
announcement. 

Eligibility  | 

U.S.  and  Spanish  scientists  should  be 
affiliated  with  government  agencies, 
departments,  associations  and 
foundations,  or  nun-profit  academic 
institutions,  scientific  associations  and 
foundations.  Scientists  from  the  two 
countries  must  apply  jointly.  The 
proposal  should  identify  the  Principal 
investigator  in  each  country. 

Flow  To  Apply  for  Cooperative  Research 
Awards 

U.S.  scientists  may  obtain  application 
forms  from  the  Office  of  Cooperative 
Science  and  Technology  Programs, 
Department  of  State,  Washington,  D.C. 
20520;  telephone  (202)  632-0638.  U.S. 
Government  employees  should  obtain 
application  forms  from  the  international 
affairs  office  of  their  agency  or  the  office 
listed  in  Appendix  A.  Spanish 
applicants  should  contact  the  Executive 
Secretariat  of  the  United  States-Spain 
)oint  Committee  for  Scientific  and 
Technological  Cooperation,  Paseo  del 
Prado  28.  5a.  Planta,  Madrid  Spain 
28014;  telephone  (34-1)  467-59-18. 

U.S.  and  Spanish  applicants  must 
submit  a  joint  proposal.  Joint  proposals 
may  be  submitted  by  either  the  U.S.  or 
Spanish  scientist  (not  both)  to  the 
Executive  Secretariat  in  Madrid. 
Proposals  must  be  typed.  An  original 
and  eight  copies  must  be  mailed  directly 
to  the  Secretariat.  Proposals  must  be 
received  or  postmarked  (for  airmail  or 
equivalent  delivery)  by  October  31, 1985, 
and  must  be  complete  (including  all 
signatures)  when  submitted.  Proposals 
generally  should  not  exceed  25  pages  in 
each  language.  Incomplete  proposals 
will  not  be  accepted.  Please  read  all 
instructions  carefully,  and  contact  the 
Secretariat  if  you  have  questions. 

The  evaluation  process  will  last 
approximately  three  months,  and  results 
will  be  announced  in  March  1986.  The 
Secretariat  will  notify  applicants  of 
results  by  mail. 

Selection  Criteria 

Projects  in  those  areas  of  applied 
research  and  technology  that  are  most 
relevant  to  the  economic  modernization 
and  social  will  being  of  the  peoples  of 


the  United  Stales  and  Spain  will  receive 
priority  consideration.  These  projects 
wil  be  judged  according  to  the  following 
criteria: 

(a)  Scientific  merit. 

(b)  Clearly  stated  objectives  and  plan 
of  work. 

(c)  Adequate  distribution  and  joint 
nature  of  research  activities. 

(d)  Appropriateness  of  budget  to 
proposed  research. 

(e)  Interest  and  benefit  for  both 
countries. 

The  Joint  Committee  may  also 
consider  other  criteria  such  as  the  need 
for  a  representative  cross-section  of 
scientific  disciplines  and  geographic 
distribution. 

Proposals  may  be  submitted  in  the 
following  areas: 
Agriculture  and  Forestry 
Natural  Resources 
Oceanography  and  Marine  Science 
Environment 
Industrial  Technology  and 

Industrialization 
Energy 

Health  and  Medical  Sciences 
Space 
Transportation  and  Communications 

With  special  justification,  proposals  in 
other  areas  of  applied  science  may  be 
submitted. 

Budget  Limitations  and  Project  Length 

Project  budgets  may  not  exceed  a 
combined  total  of  $80,000  per  year  for 
one  and  two-year  projects,  or  a 
maximum  of  $200,000  for  three-year 
projects. 

Reporting  Requirements 

Annual  and  final  technical  and 
financial  reports,  plus  semi-annual 
statements  of  expenditures  are  required. 
Continued  funding  of  multi-year  projects 
in  contingent  on  a  timely  submission  of 
satisfactory  reports. 

Publications  of  Research  Results 

U.S.  and  Spanish  awardees  are 
expected  to  publish  research  results 
jointly  in  appropriate  scientific 
literature. 

Related  Programs 

Limited  funding  is  available  for  two 
additional  award  programs  in  the 
applied  sciences:  A  Visiting  Scientist 
Program  and  a  Program  of  Joint 
Seminars.  Selection  criteria  are 
essentially  the  same  as  those  Hsled 
above  for  coopertive  research  projects. 

Visiting  Scientists:  These  awards  will 
provide  long-term  research  visits  (6-15 
months)  to  Spain  for  U.S.  scientists.  A 
letter  of  acceptance  from  a  Spanish 


institution  and  a  research  plan  must  be 
submitted  with  the  proposal.  Awards 
will  include  round-trip  airfare,  a  $1,300 
monthly  stipen/living  allowance, 
dependent  airfare  and  limited 
dependent  support,  and  may  include  a 
small  budget  for  supplies.  Awardees 
may  wish  to  supplement  awards  with 
home-institution  funds  such  as 
sabbatical  payments.  It  is  anticipated 
that  between  10  and  15  visiting 
scientists  awards  will  be  made  under 
this  announcement. 

Joint  Seminars:  Consideration  will  be 
given  to  proposals  for  small  bilateral 
seminars  or  workshops  on  timely 
research  topics  of  mutual  interest. 
Sufficient  expertise  and  interest  in  the 
subject  area  must  exist  in  both  countries 
to  make  a  bilateral  seminar  mutually 
beneficial.  Awards  are  limited  to 
$30,000. 

How  To  Apply  for  Visiting  Scientist 
and  Joint  Seminar  Awards:  U.S. 
scientists  may  obtain  application  forms 
from  the  Office  of  Cooperative  Science 
and  Technology  Programs,  Department 
of  State.  Washington,  D.C.  20520: 
telephone  (202)  632-0638.  U.S. 
Government  employees  should  obtain 
application  forms  from  the  international 
affairs  (or  equivalent)  office  of  their 
agency  (See  Appendix  A).  Spanish 
applicants  should  contact  the  Executive 
Secretariat  at  Paseo  del  Prado  28,  5a. 
Planta,  Madrid  Spain  28014;  telephone 
(34-1)  467-59-18. 

An  original  and  eight  copies  of  the 
joint  proposal  must  be  mailed  directly  to 
the  Executive  Secretariat.  Applications 
must  be  received  or  postmarked  (for 
airmail  or  equivalent  delivery)  by 
October  31. 1985,  and  be  complete 
(including  all  signatures)  when 
submitted.  Incomplete  proposals  will  not 
be  accepted.  Please  read  all  instructions 
carefully,  and  contact  the  Secretariat  if 
you  have  questions. 

Other  Joint  Committee  Programs 

There  is  a  separate  program  in  the 
"Basic  Sciences"  involving  the 
collaboration  of  the  National  Science 
Foundation.  For  details,  contact  the 
Spain  Program,  Division  of  International 
Programs,  National  Science  Foundation. 
1800  G  Street,  NW..  Washington.  D.C. 
20550,  telephone  (202)  357-7554. 

Dated:  June  11, 1985. 
Charles  Homer. 

Deputy  Assistant  Secretary  for  Science  and 
Technology.  Bureau  of  Oceans  and 
International  Environmental  and  Scientific 

Affairs. 
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Appendix  A — Cooperating  Departments 
and  Agencies  in  Applied  Science 
Program 

1 -'  ■»  iillurc  and  Forestry 

Mr.  )iimps  O.  Butcher  (Mr.  Whetten 
RfL'd).  Intrrnational  Research 
Division.  Dppartment  of  Agriculture. 
Hixim  4200— Auditors  Building.  14th 
and  Independence  Avenue.  SW., 
Udshington.  DC  20250. 1202)  475- 
4751 

I-'ti^fiyy 

l)--.  Moustufd  Soliman.  Office  of 
Intprnational  Energy  Affairs.  IE-121 — 
Room  7A029.  Department  of  Energy. 
1000  Independence  Avenue.  SW., 
Washington.  D.C.  205a=i.  (202)  252- 
B777 

Emiruiimental  Affairs 

Ms.  lane  Lovelace.  Office  of 
International  Activities.  U.S. 
Envirtmmental  Protection  Agency.  401 
M  Street.  SW..  Washington.  D.C. 
20585  (202)  382-7394 

f/i  tilth  and  Mfdicinp 

Dr.  Peter  Henry.  Director.  Office  for 
Europe  and  China.  Office  of 
International  Health.  Public  Health 
Service.  Department  of  Health  and 
Human  Services.  Room  18-75 
Paridawn  Building.  5600  Fishers  Lane. 
Rockville.  Maryland  20857  (301)  443- 
4010 

linlustrialization  and  Industrial 
Technology 

Dr.  P.  Goodman,  Senior  Technical 
.Advisor.  Office  of  the  Assistant 
Stjcrelary  for  Productivity. 
Department  of  Commerce.  Room  4824. 
Washington.  D.C.  20230  (202)  377-0825 

Xatura!  Resources — General 

Mr.  Robert  Sturgill.  U.S.  Department  of 
the  Interior.  18th  and  C  Streets.  NW.. 
Washington.  D.C.  20240  (202)  343-3101 

—Fish  and  Wildlife 

.Mr.  l^wrence  Mason.  Office  of 
Inlcmational  Affairs.  Fish  and 
Wildlife  Service,  U.S.  Department  of 
the  Interior.  Room  2441.  Washington. 
DC.  20240  (202)  343-5188 

— Geoluay 

.Mr  Lee  Benton.  Office  of  International 
Ci'oiogy.  U.S.  Geological  Survey,  U.S. 
Department  of  the  Interior.  917 
National  Center.  Reston.  Virginia 
J2092  (703)  880-6410 


— Mining 

Mr.  L.  Nahai.  Assistant  to  the  Chief, 
Division  of  International  Minerals. 
Bureau  of  Mines.  U.S.  Department  of 
the  Interior.  2401  E.  Street.  NW.. 
Washington.  D.C.  20241  (202) 

— National  Parks 

Mr.  Richard  Cook.  International  Affairs. 
National  Park  Service.  U.S. 
Department  of  the  Interior. 
Washington.  D.C.  20240  (202)  343-7083 

—  Water  Resources 

Mr.  Richard  Ives.  Bureau  of 
Reclamation.  U.S.  Department  of  the 
Interior.  Washington,  D.C.  20240  (202) 
343-5236 

Oceanography  and  Marine  Science 

Mr.  William  Erb.  Director.  Office  of 
Marine  Science  and  Technology 
Affairs.  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs — Room  5801. 
Department  of  State,  Washington. 
D.C.  20520  (202)  632-0650 

Space 

Ms.  Karen  Kleinsorge.  International 
Affairs  Division.  National  Aeronautics 
and  Space  Administation. 
Washington.  DC.  20546  (202)  453-8452 

Transportation 

Mr.  Bernard  Ramundo  &  Mr.  John 

Eymonerie,  International  Cooperation 
Division  and  Secretariat.  Room  10302. 
Department  of  Transportation,  400  7th 
Street,  SW.,  Washington.  DC.  20590. 
(202)  426-^398 

Other  Areas  of  Mutual  Interest 

Archeology  and  Archeometry 

Ms.  Jacqueline  Olin,  Conservation  and 
Analvtical  Laboratory.  Smithsonian 
Institution.  Washington.  D.C.  20560. 
(202) 287-3717 

Housing/Urban  Planning 

Mr.  Leo  Pozo-Ledezma.  Office  of 
International  Affairs,  Office  of  the 
Secretary.  Department  of  Housing  and 
Urban  Development.  Washington. 
DC.  20410  (202)  755-5770 

Metrology  and  Standards 

Dr  Kurt  F ).  Heinrich.  Chief.  Office  of 
International  Relations.  Room  A- 
511 — Administration  Building. 
National  Bureau  of  Standards. 
Gaithersburg.  Maryland  20899  (301) 
921-2463 

Military  and  Engineering 

Or.  Francis  Kapper.  Assistant  Deputy 
Under  Secretary  (Technology 
Transfer).  Office  of  the  Under 
Secretary  of  Defense  for  Research  and 


Engineering,  Department  of  Defense. 
Washington.  D.C.  20301  (202)  697-2697 

Xiidrar  Safety 

Mr.  Howard  T.  Faulkner.  Chief. 
Technical  Liaison  Section.  Office  of 
International  Programs.  Nuclear 
Regulatory  Commission.  Washington, 
DC.  20555  (301)  492-7131 

Questions  Relating  to  Overall  Program 

Science  and  Technology  Program 
Officer  for  Spain.  OES/SCT— Room 
4330.  Department  of  State. 
Washington.  D.C.  20520  (202)  632-0638 

|KR  Doc.  85-14898  Filed  6-19-85:  8:45  nm| 

BILUNQ  CODE  4710-0»-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

(CGO  85-0481 

Consolidation  of  Merchant  Marine 
Technical  Branches  of  Third,  Eighth, 
and  Twelfth  Coast  Guard  Districts; 
Establishment  of  Marine  Safety  Center 
in  Washington,  DC  Metropolitan  Area 

agency:  Coast  Guard.  DOT. 
action:  Notice. 

summary:  The  U.S.  Coast  Guard  is 
consolidating  the  Merchant  Marine 
Technical  Branches  of  the  Third  Coast 
Guard  District  in  New  York,  New  York, 
the  Eighth  Coast  Guard  District  in  New 
Orleans.  Louisiana,  and  the  Twelfth 
Coast  Guard  District  in  Alameda, 
California  and  establishing  a  Marine 
Safety  Center  located  in  the 
Washington.  DC  metropolitan  area,  the 
plan  review  duties  performed  by  the 
Merchant  Marine  Technical  Branches  of 
the  Third.  Eighth,  and  Twelfth  Coast 
Guard  Districts  will  be  assumed  by  the 
Marine  Safety  Center. 
EFFECTIVE  DATE:  This  reorganization 
will  be  effective  as  of  June  1, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Charles  E.  Bills.  Marine  Technical 
and  Hazardous  Materials  Division.  (G- 
MTH-2/12).  Room  1216.  U.S.  Coast 
Guard  Headquarters.  2100  Second  St., 
SW..  Washington.  DC  20593:  (202)  426- 
2160. 

SUPf>LEMENTARY  INFORMATION:  The  U.S. 
Coast  Guard  has  completed  an 
evaluation  of  its  Merchant  Marine 
Technical  Branch  field  organizations, 
taking  into  account  many  factors, 
including  personnel  considerations, 
system  efficiency,  and  Fiscal  Year  1986 
staff  reductions  within  the  Commercial 
Vessel  Safety  Program.  As  a  result,  the 
Merchant  Marine  Technical  Branches  of 
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the  Third.  Eighth,  anf  Twelflh  Coast 
Guard  Districts  are  being  consolidated 
to  imporve  overall  plan  review 
efficiency,  quality,  and  consislonry.  and 
to  provide  a  centralized  site  for 
performing  oversight  of  Coast  Guard 
plan  review  functions  delegated  to  their 
parties.  Consolidation  will  result  in  the 
establishment  of  a  Marine  Safety  Center 
as  a  Headquarters  unit  located  in  the 
Washington.  DC  metropolitan  area.  'f\\e 
Washington.  DC  area  was  chosen  based 
on  many  factors,  including:  locating  the 
Marine  Safety  Center  in  a  fa\orable 
technical  labor  market:  recognition  that 
the  need  for  regionally  based  Marchant 
Marine  Technical  Branches  has 
dramatically  decreased  since  (1) 
overseas  commercial  vessel 
construction  activity  has  increased  and 
(2)  their  parties,  having  been  delegated 
plan  review  functions  by  the  Coast 
Guard,  are  themselves  regionally  based: 
recognition  of  the  area  as  an  expanding 
naval  architect/marine  engineer  center: 
and  the  area's  excellent  access  to 
international  and  domestic 
transportation. 

The  plan  review  previously  conducted 
by  the  Third.  Eighth,  and  Twelfth  Coast 
Guard  Districts'  Merchant  Marine 
Technical  Branches  will  be  performed 
by  the  Marine  Safety  Center.  While  the 
Marine  Safety  Center's  exact  location  in 
the  Washington,  DC  area  has  not  as  yet 
been  determined,  it  is  anticipated  its 
location  will  be  established  by  April  1. 
1986.  When  its  exact  location  is 
established,  the  Coast  Guard  will 
publish  notification  in  the  Federal 
Register  and  include  the  Marine  Safety 
Center's  mailing  address. 

B.C.  Bums, 

Captain  U.S.  Coast  Guard.  Acting  Chiff. 
Office  of  Merchant  Marine  Safety. 

June  17, 1985. 

|I'R  Doc.  85-14852  Filed  6-19-85:  8:45  am| 

BILUNG  CODE  4110-14-11 


ICG0  8S-0471 


Houston/Galveston  Navigation  Safety 
Advisory  Committee;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  the  tenth  meeting  of  the 
Houston/Galveston  Navigation  Safety 
Advisory  Committee.  The  meeting  will 
be  held  on  Thursday.  July  25. 1985  at  the 
Houston  Pilots  Office.  8150  South  Loop 
East,  Houston,  Texas.  The  meeting  is 
scheduled  to  begin  at  9:00  a.m.  and  end 
itt  approximately  5:00  p.m.  The  agenda 


for  the  meeting  consists  of  the  following 
items: 
l.Call  to  Order. 

2.  Discussion  of  previous 
recommendations  made  by  the 
Committee. 

3.  Reports  of  Subcommittees. 

A.  Inshore  Waterway  Management. 

B.  Offshore  Waterway  Management. 

4.  Discussion  of  Subcommittee 
Reports. 

5.  Presentation  of  any  additional  new 
items  for  consideration  of  the 
Committee. 

6.  Adjournment. 

The  purpose  of  this  Advisory 
Committee  is  to  provide 
recommendations  and  guidance  to  the 
Commander,  Eighth  Coast  Guard 
District  on  navigation  safety  matters 
affecting  the  Houstori/Galveston  area. 

Attendance  is  open  to  the  public.  With 
advance  notice,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Prior  to  presentation  of  their 
oral  statement,  but  no  later  than  the  day 
before  the  meeting,  members  of  the 
public  shall  submit,  in  writing,  to  the 
Executive  Secretary  of  the  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  the  subject  of  their 
comments,  a  general  outline  signed  by 
the  presenter,  and  the  estimated  time 
required  for  presentation.  The  individual 
making  the  presentation  shall  also 
provide  their  name,  address,  and.  if 
applicable,  the  organization  they  are 
representing.  Any  member  of  the  public 
may  present  a  written  statement  to  the 
Advisory  Committee  at  any  time. 

Additional  information  may  be 
obtained  from  Commander  R.A.  Brunell. 
USCG,  Executive  Secretary,  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander,  Eighth 
Coast  Guard  District  (mps).  Room  1341. 
Hale  Boggs  Federal  Building,  500  Camp 
Street,  New  Orleans,  LA  70130, 
telephone  number  (504)  589-6901. 

Dated:  June  5. 1985. 
T.T.  Matteson, 

Captain.  U.S.  Coast  Guard.  Acting 
Commander.  8th  Coast  Guard  District. 
[FR  Doc.  85-14854  Filed  6-19-85:  8:45  am) 
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Federal  Aviation  Administration 

Advisory  Circular  on  Initial 
Maintenance  Inspection  Test  Run  for 
Turbine  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Draft  advisory  circular  (AC) 
availability  and  request  for  comments. 


summary:  This  draft  AC  (33.90-1)  is 
intended  to  provide  guidance  for 
meeting  the  test  requirements  of  FAR 
Part  33  establishing  when  the  initial 
maintenance  inspection  is  required  for 
an  engine  being  type  certificated. 

DATE:  Comments  must  be  received  on  or 
before  September  27. 1985. 

ADDRESS:  Send  all  comments  on  draft 
AC  No.  33.90-1  to:  Federal  Aviation 
Administration.  Aircraft  Certification 
Division.  12  New  England  Executive 
Park,  Burlington.  Massachusetts  01803. 

FOR  FURTHER  INFORMATION  CONTACT: 

H.  Alden  Jackson,  Engine  and  Propeller 
Standards  Staff,  ANE-110,  Federal 
Aviation  Administration.  New  England 
Region,  12  New  England  Executive  Park. 
Burlington,  Massachusetts  01803; 
telephone  (617)  273-7078. 

SUPPLEMENTARY  INFORMATION:  Any 

person  may  obtain  a  copy  of  this  draft 
AC  by  writing  to:  Federal  Aviation 
Administration.  Aircraft  Certification 
Division,  12  New  England  Executive 
Park.  Burlington,  Massachusetts  01803. 

Background 

FAR  33.90,  revised  March  26. 1984, 
requires  each  new  engine  for  which  a 
type  certificate  is  sought  to  undergo  a 
test  run  that  simulates  the  conditions 
under  which  the  engine  is  expected  to 
operate  in  service.  The  test  run  must 
include  start-stop  cycles  which  are 
typical  of  expected  service  to  establish 
when  the  initial  maintenance  inspection 
is  required.  This  AC.  relating  to  engine 
certification  substantiation  procedures, 
is  intended  to  provide  guidance  on  the 
definition  of  the  cycle  <o  be  tested  and 
its  relationship  to  initial  service  life 
limitations  which  have  been  established 
for  the  engine.  The  AC  will  replace  FAA 
Order  81 10.25,  Guidance  Information 
Concerning  Overhaul  Test,  dated 
November  4. 1976. 

Comments  Invited 

Interested  parties  are  invited  to 
submit  comments  on  the  draft  AC,  The 
draft  AC  and  comments  received  may 
be  inspected  at  the  Aircraft  Certification 
Division,  Engine  and  Propeller 
Standards  Staff.  Room  408, 12  New 
England  Executive  Park,  Burlington, 
Massachusetts,  between  the  hours  of 
8:00  am  and  4:30  pm  on  weekdays, 
except  Federal  holidays. 

Issued  in  Burlington.  Massachusetts,  on 
June  a  1985. 
Robert  E.  Whittington. 
Director.  New  England  Region. 
|FR  Doc.  85-14790  Filed  6-19-85:  8.45  am| 
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HartsfMd  Atlanta  International  Airport, 
Atlanta,  GA;  FAA  Approval  of  Noise 
Compatibility  Program  Under  14  CFR 
150 


agency:  Federal  Aviation 
Administration.  DOT. 
action:  Notice. 


f.  The  Federal  Aviation 
Administration  (FAA)  announces  it 
finds  on  the  noise  compatibhty  program 
submitted  by  the  City  of  Atlanta  under 
the  provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act 
(ASNA)  of  1979.  (Pub.  L.  96-193)  and  14 
CFR  part  150.  These  findings  are  made 
in  recognition  of  the  description  of 
federal  and  nonfederal  responsibilities 
in  Senate  Report  No.  96-52  (1980).  On 
October  16, 1984.  the  FAA  determined 
that  the  noise  exposure  maps  submitted 
by  the  City  of  Atlanta  under  Part  150 
were  in  compliance  with  applicable 
requirements.  On  April  10, 1985,  the 
Administrator  approved  the  Hartsfield 
Atlanta  International  Airport  noise 
compatibility  program.  All  of  the 
recommendations  of  the  program  were 
approved.  No  program  elements  relating 
tonew  or  revised  flight  procedures  for 
noise  abatement  were  proposed  by  the 
airport  operator. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  approval  of  the  Hartsfield 
Atlanta  International  Airport  noise 
compatibility  program  is  April  10, 1985. 

FOR  FURTHER  INFORIMATION  CONTACT 

Mr.  Charles  Prouty,  Civil  Engineer, 
Atlanta  Airport  District  Office,  Suite 
310,  3420  Norman  Berry  Drive,  Atlanta, 
Georgia  30354,  telephone  (404)  763-7631. 
Documents  reflecting  this  FAA  action 
may  be  obtained  from  the  same 
individual. 

SUPPLEMENTARY  INFORMATKHK  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Hartsfield 
Atlanta  International  Airport,  effective 
April  10. 1985. 

Under  section  104(a)  the  Aviation 
Safety  and  Noise  Abatment  Act  (ASNA) 
of  1979,  an  airport  operator  who  has 
previously  submitted  a  noise  exposure 
map  may  submit  to  the  FAA  a  noise 
compatibility  program  which  sets  forth 
the  measures  taken  or  proposed  by  the 
airport  operator  for  the  reduction  of 
existing  noncompatibie  land  uses  and 
prevention  of  additonal  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 


Each  airport  noise  compatibility 
program  developed  in  accordance  with 
FAR  Part  150  is  a  local  program,  not  a 
Federal  program.  The  FAA  does  not 
substitute  its  judgment  for  that  of  the 
airport  proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAAs  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Aviation  Safety  and 
Noise  Abatement  Act  of  1979,  and  is 
limited  to  the  following  determinations: 

The  noise  compatibility  program  was 
developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

Program  measures  would  not  create 
an  undue  burden  on  intersate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government. 

Program  measures  relating  to  the  use 
of  flight  procedures  can  be  implemented 
within  the  period  covered  by  the 
program  without  derogating  safety, 
adversely  affecting  the  efficient  use  and 
management  of  the  Navigable  Airspace 
and  Air  Traffic  Control  System,  or 
adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  150.  §  150.5.  Approval  is  not  a 
determination  concerning  the 
acceptability  of  land  uses  under  federal, 
state  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be  required 
and  an  FAA  decision  on  the  request 
may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA  under  the  Airport  and  Airway 
Improvement  Act  of  1982.  Where  federal 
funding  is  sought,  requests  for  project 
grants  must  be  submitted  to  the  Airports 
district  Office  in  Atlanta.  Georgia. 

The  City  of  Atlanta  submitted  to  the 
FAA  on  June  19. 1984,  the  noise 
exposure  maps  descriptions,  and  other 


documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  1982  through  1984.  The 
Hartsfield  Atlanta  International  Airport 
noise  exposure  maps  were  determined 
by  FAA  to  be  in  compliance  with 
applicable  requirements  on  October  16, 
1984.  Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
October  29. 1984  (49  FR  43523) 

The  Hartsfield  Atlanta  International 
Airport  study  contains  a  proposed  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisidictions  from  the  date 
of  study  completion  to  the  year  1985  and 
beyond.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  October  29, 1984,  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained  five 
proposed  actions  for  noise  mitigations. 
The  FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  Part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Administrator  effective 
April  10, 1985. 

Outright  approval  was  granted  for  all 
of  the  specific  program  elements.  All  of 
the  elements  involved  off-airport  land 
use  measures. 

These  determination  are  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator bn  April  10. 1985. 
The  Record  of  Approval,  as  well  as 
other  evaluation  materials  and  the 
documents  comprising  the  submittal,  are 
available  for  review  at  the  FAA  office 
listed  above  and  at  the  Office  of  the 
Commissioner,  Hartsfield  Atlanta 
International  Airport. 

Issued  in  Atlanta,  Georgia.  May  31, 1985. 
Samufll  F.  Austin, 

Manager.  Atlanta  Airports  District  Office. 
[FR  Doc.  B5-14850  Filed  &-19-eS;  4:45  am] 
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Federal  Highway  Administration 

Environmental  Impact  Statement; 
Anchorage,  AK 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
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action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  air- 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway 
project.  The  project  would  be  located  in 
Alaska  within  the  boundaries  of  both 
the  Municipality  of  Anchorage  and  the 
Matanuska-Susitna  Borough. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Neunaber,  Field  Operations 
Engineer,  Federal  Highway 
Administration.  P.O.  Box  1648.  Juneau. 
Alaska  99801.  Telephone  (907)  586-7248, 
on  Merlyn  L.  Paine.  Central  Region 
Environmental  Coordinator.  Alaska 
Department  of  Transportation  and 
Public  Facilities.  P.O.  Box  6900. 
Anchorage.  Alaska  99502.  Telephone 
(907)  266-1508. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Alaska 
Department  of  Transportation  and 
Public  Facilities  (ADOT&PF),  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  on  proposed 
improvements  to  the  Glenn  Highway. 
The  Glenn  H:ghway  is  the  primary 
highway  route  between  Anchorage  and 
the  rapidly  growing  Palmer/Wasilla 
area.  Improvements  to  the  Glenn 
Highway  are  considered  necessary  to 
provide  for  the  existing  and  projected 
traffic  demand. 

The  proposed  project  begins  near  the 
railroad  overcrossing  at  Eklutna,  where 
the  existing  "access  control  line" 
terminates.  The  proposed  project  ends 
with  the  Glenn  Highway/Parks  Highway 
interchange,  for  a  total  project  length  of 
approximately  9.8  miles.  This  portion  of 
the  Glenn  Highway  is  a  two-lane  rural 
interstate  highway.  The  proposed ' 
improvement  would  provide  a  six-lane 
divided  highway  with  fully  controlled 
access.  Two  interchanges  would  be 
constructed;  one  at  the  Old  Glenn 
Highway,  and  one  at  the  Parks 
Highway.  Certain  roads  and  driveways 
that  currently  intercept  the  Glenn 
Highway  would  be  closed  or  rerouted  to 
frontage  roads  or  other  access  roads.  A 
rest  area,  accessible  only  from  the 
southbound  lanes,  would  be  provided 
near  the  boat  launching  area  at  the  Knik 
River.  Bridges  for  the  new  traffic  lanes 
would  be  constructed  adjacent  to  the 
existing  Knik  River  and  Matanuska 
River  bridges. 

Alternatives  to  the  proposed  action 
include:  (1)  Take  no  action;  (2)  upgrade 
the  existing  transportation  system;  and 
(3)  utilize  the  Alaska  Railroad  for 
commuter  service. 

Federal.  State,  and  local  agencies, 
private  organizations,  and  the  public 
will  be  contacted  for  information 


relative  to  land  use  planning,  wetland 
and  floodplain  impacts,  social  impacts, 
etc.  An  informal  public  information/ 
discussion  meeting  will  be  held  during 
the  development  of  the  Draft  EIS.  A 
formal  Public  Heariiig  will  be  held 
following  distribution  of  the  draft  EIS. 
Public  notice  will  be  given  as  to  the  time 
and  place  of  the  meeting  and  hearing. 
No  formal  scoping  meeting  is  planned 
for  this  project. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties 
and  should  be  directed  to  FHWA  or 
ADOT8tPF  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research 
Planning  and  Construction) 

Issued  on:  June  14, 1985. 
Barry  F.  Morehead, 

Division  Administrator.  Federal  Highway 
Administration,  Juneau,  Alaska. 
(FR  Doc.  85-14887  Filed  6-19-85;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

June  12, 1985. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  (listed  by  submitting  bureau(8)). 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  each  bureau's  listing  and  the 
Treasury  Department  Clearance  Officer, 
Room  7221, 1201  Constitution  Avenue. 
NW..  Washington.  D.C.  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0066 

Form  Number:  IRS  Form  2688 

Type  of  Review:  Extension 

Title:  Application  for  Extension  of  Time 

to  File  U.S.  Individual  Income  Tax 

Return 
Clearance  Officer:  Garrick  Shear  (202) 

566-6150,  Room  5571, 1111 

Constitution  Avenue  NW.. 

Washington.  D.C.  202224 
OMB  Reviewer:  Robert  Neal  (202)  395- 

6880.  Office  of  Management  and 

Budget.  Room  3208.  New  Executive 


Office  Building.  Washington,  D.C. 
20503 

Bureau  of  Alcohol.  Tobacco  and 
Firearms 

OMB  Number  New 

Form  Number:  ATF  F  11 

Type  of  Review:  New 

Title:  Special  Tax  Return  and 
Application  for  Registry 

OMB  Number  1512-0092 

Form  Number  ATF  F  5100.31  (1648/ 
1649/1650) 

Type  of  Review:  Revision 

Title:  Application  for  Certification/ 
Exemption  of  Ubel/Bottle  Approval 
Under  the  Federal  Alcohol 
Administration  Act 

Clearance  Officer:  Howard  Hood,  (202) 
566-7077,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  Room  2228,  Federal 
Building.  1200  Pennsylvania  Avenue 
NW..  Washington.  D.C.  20226 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building,  Washington.  DC. 
20503 
lames  V.  Nasche,  If.. 

Departmental  Reports  Management  Office. 
[FR  Doc.  85-14798  Filed  6-19-85;  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

June  14, 1985. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  (listed  by  submitting  bureau(s)). 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980.  Pub. 
L.  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  bureau's  Hsting  and  to  the 
Treasury  Department  Clearance  Officer, 
Room  7221, 1201  Constitution  Avenue. 
NW.,  Washington.  D.C.  20220. 

Internal  Revenue  Service 

OMB  Number  New 

Form  Number  IRS  Form  1275 

Type  of  Review:  New 

Title:  Taxpayer  Education  Program 

Interest  Card 
OMB  Number  New 
Form  Number  IRS  Form  8435 
Type  of  Review:  New 
Title:  Request  to  Participate  as  a 

Volunteer 
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CMB  Nurr.ber  1545-C062 

Form  N-jiK'-er  IRS  Forms  3903  and 

3903F 
Type  of  Review:  Revision 
Title:  Mo-,  i.ng  Expense  Adjustment  and 

ForeignAloviiig  Expenses  Adjustment 
OMB  Ni-mber  154S-0193 
Form  Nuwher  IRS  Form  4972 
Type  of  Review:  E-xtcnsion 
Title:  Special  la  Yor.r  Coveraging 

Method 

Clearance  Officer  Garrick  Shear  (202) 
56&-6150  Room  5571. 1111  Constitution 
Avenue  NW.,  Washington.  D.C.  20224 

OMB  Reviev\'».  r:  Robert  Neal.  (202)  395- 
6880,  Office  of  Management  and 
Budget  Room  3208.  Nsw  Executive 
OfTice  Building.  Washington.  DC. 
20503. 

Bureau  of  Alcohol.  Tokcco.  and 
Firearms 

OMB  Number:  1512-0390 

Form  Number  ATF  F  5020."29 

Type  of  Review:  Extension 

Title:  Request  for  Disposition  of  Offense 

Clearance  Officer:  Howard  Hood.  (202) 
566-7077.  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  Room  2228.  Federal 
Building.  1200  Pennsylvania  Avenue 
NW..  Washington.  D.C.  20226 

OMB  Reviewer  Milo  Sunderhauf.  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building.  Washington.  D.C. 
20503. 

lames  V.  Nascha,  |r.. 

Departmentul  Reports  .Management  Office. 

IFR  Doc.  85-14799  Filed  ft-19-«5:  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

A  Grants  Program  for  Private  Not-for- 
Profit  Organizations  In  Support  of 
Inteniaticnai  Educational  and  Cultural 
Activities 

The  United  States  Information  Agency 
(USIA)  announces  a  program  of 


selective  assistance  and  limited  grant 
support  to  non-profit  activities  of  United 
States  institutions  and  organizations  in 
the  Private  Secto/.  The  primary  purpose 
of  the  program  is  to  enhance  the 
achievement  of  the  Agency's 
international  public  diplomacy  goals 
and  objectives  by  stimulating  and 
encouraging  increased  private  sector 
commitment,  activity,  and  resources. 
The  information  collection  involved  in 
this  solicitation  is  covered  by  OMB 
Clearance  Number  3116-0175,  entitled 
"A  Grants  Program  for  Private 
Organizations",  expiration  date  January 
31. 1987. 

Private  sector  organizations  interested 
in  working  cooperatively  with  USIA  on 
the  following  concept  are  encouraged  to 
so  indicate. 

Co.'nparative  National  and  Commuoity 
Approaches  to  Rural  and  Urban  Drug  Abuse 
US!A  is  interested  in  supporting  a  six-day 
workshop  presenting  comparative 
approaches  to  urban  and  rural  drug  abuse. 
Tne  workshop  is  tentatively  scheduled  to 
take  place  in  late  1985  in  Venezuela.  The 
program  will  serve  as  a  forum  for  the  sharing 
of  information  and  experience  both  at  a 
national  and  community  level  regarding  the 
control  of  illegal  narcotics  production, 
interdiction  of  supply,  and  prevention  of 
dompstic  use  and  abuse.  Emphasis  will  be  on 
the  shared  internal  problems  encountered  by 
Colombia.  Peru.  Bolivia.  Ecuador,  Venezuela, 
and  Brazil,  and  potential  solutions  found  in 
tlieir  experience  and  that  of  other  countries  in 
the  region.  This  workshop's  primary  objective 
IS  the  establishment  of  new  links  among 
South  American  and  U.S.  organizations 
v.rhich  deal  with  public  awareness,  education 
and  media  programs  and  other  preventative 
drug  abuse  measures  within  their  countries. 
Parallel  objectives  include  a  clariPication  of 
U.S.  policies  and  concerns  about  indigenous 
ethnic,  attitudinal  and  cultural  factors 
affecting  national  policies.  This  workshop 
program  follows  on  the  First  Lady's 
International  Confere.ice  on  Drug  Abuse  in 
Washington.  DC.  and  Atlanta  (April  1985). 

Your  submission  of  a  letter  indicating 
interest  in  the  above  project  concept 
begins  the  consultative  process.  This 
letter  should  further  explain  why  your 


organization  has  the  substantive 
expertise  and  logistical  capability  to 
successfully  design,  develop,  and 
conduct  the  above  project. 

Emphasis  during  the  preliminary 
consultative  process  will  be  on 
identifying  organizations  whose  goals 
and  objectives  clearly  complement  or 
coincide  with  with  those  of  USIA. 
Futhermore.  USIA  is  most  interested  in 
working  with  organizations  that  show 
promise  for  innovative  and  cost 
effective  programming;  and  with 
organizations  that  have  potential  for 
obtaining  third  party  private  sector 
funding  in  addition  to  USIA  support. 
Organizations  must  also  demonstrate  a 
potential  for  designing  programs  which 
will  have  a  lasting  impact  on  their 
participants.  In  your  response,  you  may 
also  wish  to  include  other  pertinent 
background  information.  To  be  eligible 
for  considantion,  organizations  must 
postmark  their  general  letter  of  interest 
within  20  working  days  of  the  date  of 
this  notice. 

This  is  not  a  solicitation  for  grant 
proposals.  After  consultation,  selected 
organizations  will  be  invited  to  prepare 
proposals  for  the  limited  fmancial 
assistance  available. 

Office  of  Private  Sector  Programs, 
Bureau  of  Educational  and  Cultural 
Affairs.  (Attn:  Initiative  Programs). 
United  States  Information  Agency.  301 
4th  Street.  SW..  Washington,  D.C.  20547. 

Dated:  )une  14, 1963. 
AlbeHBall. 

Deputy  Director.  Office  of  Private  Sector 
Programs. 
[FR  Doc.  85-14665  Filed  6-19-85:  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Govemment  in  the  Sunshine  Act"  {5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Monday,  June  24. 1985,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Applications  for  Federal  desposit 
insurance  and  for  consent  to  purchase 
assets  and  assume  liabilities  and 
establish  two  branches: 

First  Bank  of  Baldwin  County,  Robertsdale, 
Alabama,  a  proposed  new  bank,  for  Federal 
deposit  insurance,  for  consent  to  purchase 
the  assets  of  and  assume  the  liability  to  pay 
deposits  made  in  the  Robertsdale,  Alabama, 
and  Bay  Minette,  Alabama,  offices  of 
AmSouth  Bank.  National  Association, 
Birmingham.  Alabama,  for  consent  to 
purchase  certain  assets  of  and  to  assume  the 
liability  to  pay  deposits  made  in  the  Daphne. 
Alabama,  and  Bay  Minette.  Alabama,  offices 
of  First  National  Bank  of  Mobile.  Mobile. 
Alabama,  and  for  consent  to  establish  the 
Bay  Minette.  Alabama,  office  acquired  from 
AmSouth  Bank,  National  Association  and  the 
Daphne,  Alabama,  office  acquired  from  First 
National  Bank  of  Mobile  as  branches  of  First 
Bank  of  Baldwin  County. 

Recommendation  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,^  or  liquidating  agent 
of  those  assets: 


Case  No.  46,254-L 
The  Shelby  National  Bank  of  Shelby  ville. 
Shelbyville,  Indiana 

Reports  of  committees  and  officers: 

Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the  Board 
of  Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications,  requests,  or 
actions  involving  administrative  enforcement 
proceedings  approved  by  the  Director  or  an 
Associate  Director  of  the  Division  of  Bank 
Supervision  and  the  various  Regional 
Directors  pursuant  to  authority  delegated  by 
the  Board  of  Directors 

Report  of  the  Director,  Division  of 
Liquidation: 

Memorandum  re:  Reports  Under  Delegated 
Authority  Status  of  Approved  Committee 
Cases 

Reports  of  the  Director,  Office  of 
Corporate  Audits  and  Internal 
Investigations: 

Summary  Audit  Report  re:  Hereford  State 
Bank,  Hereford,  Colorado,  SR-505  (Memo 
dated  June  6, 1985) 
Summary  Audit  Report  re:  Century  National 
Bank,  Jacksonville,  Florida,  AP-417 
(Memo  dated  May  23. 1985) 
Summary  Audit  Report  re:  All  American 
National  Bank,  Virginia  Gardens  (P.O. 
Miami).  Florida,  AP-377  (Memo  dated 
June  4, 1985) 
Summary  Audit  Report  re:  The  First  National 
Bank  of  Gaylord,  Gaylord,  Kansas,  AP- 
428  (Memo  dated  May  24, 1985) 
Summary  Audit  Report  re:  The  Rexford  State 
Bank,  Rexford,  Kansas,  AP-421  (Memo 
dated  May  24, 1985) 
Summary  Audit  Report  re:  The  First  State 
Bank.  Thayer,  Kansas.  AP-408  (Memo 
dated  June  6. 1985) 
Summary  Audit  Report  re:  Bank  of  the 
Northwest.  Eugene.  Oregon.  AP-412 
(Memo  dated  May  17, 1985) 
Summary  Audit  Report  re:  Stewardship  Bank 
of  Oregon,  Portland,  Oregon,  SR-488 
(Memo  dated  May  17, 1985) 
Summary  Audit  Report  re:  Girod  Trust 

Company,  San  Juan,  Puerto  Rico,  AP-407 
(Memo  dated  June  4, 1985) 
Summary  Audit  Report  re:  Coalmont  Savings 
Bank,  Coalmont,  Tennessee,  AP-401 
(Memo  dated  May  17, 1985) 
Summarj'  Audit  Report  re:  Oneida  Bank  & 
Trust  Company,  Oneida,  Tennessee,  AP- 
422  (Memo  dated  May  9. 1985) 
Summary  Audit  Report  re:  Bledsoe  County 
Bank.  Pikesville,  Tennessee,  AP-387 
(Memo  dated  May  16, 1985) 
Summary  Audit  Report  re:  American  Bank, 
St.  Joseph,  Tennessee,  SR-494  (Memo 
dated  May  17, 1985) 


Summary  Audit  Report  re:  First  National 
Bank,  Snyder,  Texas,  NR-476  (Memo 
dated  May  24, 1985) 

Summary  Audit  Report  re:  New  York 
Regional  Office — Liquidation  Cost 
Center  3500  (Memo  dated  May  9, 1985) 

Summary  Audit  Report  re:  Follow-up  on 
Recommendations  Contained  in  the 
Audit  Report  of  the  Chicago  Regional 
Office  (Memo  dated  May  14, 1985) 

Summary  Audit  Report  re:  Decimus  Asset 
Management  System— Western  Regional 
Office  Audit  (Memo  dated  May  17, 1985) 

Summary  Audit  Report  re:  Audit  of  Payroll 
Changes  (Memo  dated  May  31, 1985) 

Discussion  Agenda: 

Memorandum  regarding  solicitation  of 
comment  for  an  additional  30  days  on 
two  proposed  alternatives  for  increasing 
market  discipline  for  FDIC-insured 
banks  and  thereby  increasing  the  safe 
and  sound  operation  of  banks  and 
decreasing  the  risk  to  the  deposit 
insurance  fund:  (1)  Modification  of  the 
deposit  payoff  procedures  and  (2) 
increased  capital  requirements. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NW.,  Washington.  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-^1425. 

Dated:  June  17, 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Doc.  85-14953  Filed  6-18-85: 11:29  amj 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the  ' 

"Govemment  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Monday,  June  24. 1985. 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b(c)(2).  (c)(6).  (c)(8).  and  (c)(9)(A)(ii) 
of  Title  5.  United  States  Code,  to 
consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
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member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administiative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banxs  or  ofTicers. 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  pti^ons  and  names  and  locatiuns 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(e).  (c)(8),  and  (c)(9)(A)(ii)  of 
the  "Coveminenl  in  the  Sunshine  Act"  (5 
U.S.C  552b(c)(8),  (c)(8),  and  (c)(g](A)(ii)). 

Note. — Some  matters  falUng  within  this 
category  may  he  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 
Application  for  Federal  deposit 
insurance: 

Southern  Pacific  Thrift  and  Loan 
Association,  an  operating  noninsured 
industrial  bank  located  at  5150  East  Pacific 
Coast  Highway.  Long  Beach.  California. 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments.  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
use.  552b(c)(2)  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  loated  at  550— 17th  Street.  NW.. 
Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
389^M25. 

Dated:  June  17, 1985. 
Federal  Deposit  Insurance  Ccrporation. 
Hoyle  L.  Robinson. 
Executive  Secretary. 

[FR  Doc.  85-14953  Filed  6-18-85;  11  29  am) 
BIILWC  CODE  Sril-OI-ll 


FEDERAL  DEPOStT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  4:38  p.m.  on  Friday.  June  14. 1985.  the 


Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to:  (1)  Receive  bids  for  the  purchase 
of  certain  assets  of  and  the  assumption 
of  the  liability  to  pay  deposits  made  in 
Swift  County  Bank,  Benson.  Minnesota, 
which  was  closed  by  the  Deputy 
Commissioner  of  Commerce  in  Charge 
of  Financial  Institutions  for  the  State  of 
Minnesota  on  Friday,  |une  14. 1985;  (2) 
accept  the  bid  for  the  transaction 
submitted  by  First  Security  Stale  Bank 
of  Sleepy  Eye,  Sleepy  Eye,  Minnesota, 
an  insured  State  nonmember  bank;  (3) 
approve  the  application  of  First  Security 
State  Bank  of  Sleepy  Eye,  Sleepy  Eye. 
Minnesota,  for  consent  to  purchase 
certain  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  Swift 
County  Bank,  Benson,  Minnesota,  and 
for  consent  to  establish  the  sole  office  of 
Swift  County  Bank  as  a  branch  of  First 
Security  State  Bank  of  Sleepy  Eye;  and 
(4)  provide  such  fmancial  assistance, 
pursuant  to  section  13(c)(2)  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1823(c}(2]).  as  was  necessary  to 
facilitate  the  purchase  and  assumption 
transaction. 

The  meeting  was  recessed  at  4:39  p.m., 
and  at  5:05  p,m.  that  same  day  the 
meeting  was  reconvened,  by  telephone 
conference  call,  at  which  time  the  Board 
of  Directors  adopted  a  resolution 
making  funds  available  for  the  payment 
of  insured  deposits  made  in  Strong's 
Bank.  Dodgeville.  Wisconsin,  which  was 
expected  to  be  closed  by  the 
Commissioner  of  Banking  for  the  State 
of  Wisconsin  on  Friday.  June  14, 1985. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Director  H.  Joe  Selby 
(Acting  Comptroller  of  the  Currency), 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  me  matters 
in  a  meeting  open  to  public  oCTiPrvation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pVrsuant 
to  subsections  (c)(8}.  (c)(9}(A)(ii),\nd 
(c)(9)(B)  of  the  "Government  in  the* 
Sunshine  Act"  (5  U.S.C.  552b{c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)), 

Dated:  June  18, 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Doc.  85-14955  Filed  6-18-85: 11:29  am] 

BiUJMa  COOE  S714-01-M 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  June  25. 1985, 

10:00  a.m. 

PLACE:  1325  K  Street,  NW.,  Washington, 

DC. 

status:  This  meeting  will  be  closed  to 

the  public. 

rrEMS  TO  BE  DISCUSSED:  Compliance. 
Litigation.  Audits.  Personnel. 

DATE  AND  TIME:  Thursday.  June  27. 1985. 

10.00  a.m. 

place:  1325  K  Street.  NW..  Washington. 

DC.  (Fifth  Floor.) 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  of  future  meetings 

Correction  and  approval  of  minutes 

Sunshine  regulations:  Implementation  and 

approval  of  final  version 
Routine  administrative  matters 


'\ 


SECURITIES 

"FEDERAL  I 
PREVIOUS  t 

June  7, 198 

status:  CI 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Information  Officer, 

202-523-^U)65. 

Marjorie  W.  Fjnmona. 

Secretary  of  the  Commission. 

jFR  Doc.  85-14973  Filed  6-18-65;  8:45  am] 

BILUNQ  COOe  t71S-01-«l 


FEDERAL  HOME  LOAN  BANK  BOARD 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT.  Vol.  No.  50. 
Page  No.  —  None  at  this  Time.  Date 
Published— Tuesday.  June  18. 1985. 

PLACE:  In  the  Board  Room.  6th  Floor. 
1700 G  St..  NW..  Washington,  DC. 

STATUS:  Open  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Ms.  Grav'.ee  (202-377- 

6679). 

CHANGES  IN  THE  MEETING:  The  following 

item  have  been  withdrawn  from  the 
open  meeting,  scheduled  Friday,  June  21, 
1985,  at  10:00  a.m. 

Repurchase  Agreement  and  Reverse 

Repurchase  Agreement  Transactions 

John  M.  Buckley,  Jr., 

Executive  Secretary. 

No.  13.  June  18. 1985. 

[FR  Doc.  85-14945  Filed  6-18-65: 11:20  amj 

MIXING  COOe  (TM-OI-M 


FEDERAL  TRADE  COMMISSION' 

TIME  AND  DATES:  10:30  a.m..  Tuesday. 

June  18. 1985. 

P'-ACE^Boom  432.  Federal  Trade 
Commission  Building.  6th  Street  and 


Pennsylvania  Avenue,  NW., 

Wiishington,  D.C.  20580. 

STATUS:  Open. 

MATTER  TO  BE  CONSiOEREO:  Presentation 

by  the  American  Association  of 

Advertising  Agencies  eatitled  "Industry 

Self-Regulation." 

CONTACT  PERSON  FOR  MORE 

information:  Susan  B.  Ticknor,  Office 

of  Public  Affairs:  (202)  523-1892, 

Recorded  Message:  (202)  523-3806. 

Emily  H.  Rock, 

Secretary. 

[FR  Doc.  85-14967  Filed  6-18-85:  1:50  pm| 

WLUNQ  CODE  6750-01-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  (50  FR  24085 
|une  7, 1985/To  be  published). 

STATUS:  Closed/open  meetings. 


PLACE:  450  Fifth  Street,  NW. 
Washington,  DC. 

DATES  PREVIOUSLY  ANNOUNCED: 

Monday.  June  3. 1985/Thursday,  June  13, 
1985. 

CHANGE  IN  THE  MEETING:  Additional 
items/deletion. 

The  following  additional  item  was 
considered  at  a  closed  meeting 
scheduled  on  Friday.  June  14, 1985,  at 
11:00  a.m. 

Regulatory  matter  bearing  enforcement 
implications. 

The  following  item  will  not  be 
considered  at  an  open  meeting 
scheduled  for  Tuesday.  June  18. 1985,  at 
10:00  a.m. 

Consideration  of  whether  to  issue  a  release 
adopting  Securities  Exchange  Act  Rule  3b-9 
which  excludes  from  the  definition  of  "bank" 
as  found  in  Section  3(a)(6)  of  the  Securities 
Exchange  Act  of  1934,  banks  which  engage  in 
certain  securities  activities.  For  further 


informnlion.  please  contact  Amy  Natterson 
Kroll  at  (202)  272-2848. 

The  following  additional  item  will  be 
considered  at  a  closed  meeting 
scheduled  for  Tuesday,  June  18, 1985,  at 
2.30  p.m. 

Chapter  11  proceeding. 

Chairman  Shad  and  Commissioners 
Cox,  Marinaccio  and  Peter  determined 
that  Commission  business  required  the 
above  changes  and  that  no  earlier  notice 
thereof  was  possible. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Angela 
Hall  at  (202)  272-3085. 
Shirley  E.  Hollis. 
Assistant  Secretary. 
June  17, 1985. 
(FR  Doc.  85-14898  Filed  6-17-85:  4:36  pm] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  108  and  129 

[Docket  No.  24115;  Amdt  Nos.  108-1  and 
129-131 

Use  of  X-Ray  Systems 

agency:  Federal  Aviation 
.Administration  |FAA),  DOT. 
AcnON:  Final  rule. 

summary:  This  amendment  revises  the 
language  of  signs  required  to  be  posted 
in  a  conspicuous  place  that  noti^ 
passengers  that  an  X-ray  system  is 
being  used  to  inspect  carry-on  baggage 
in  accordance  with  required  security 
programs.  It  also  adopts  a  new  standard 
for  testing  the  effectiveness  of  these  X- 
ray  systems.  A  more  realistic  standard 
will  result  with  the  adoption  of  the 
revisions,  one  that  will  enhance  overall 
security  by  requiring  the  X-ray  systems 
to  comply  with  a  more  realistic  imaging 
standard  and  at  the  same  time  protect 
nim  and  photographic  materials. 
DATES:  Effective  July  22, 1985. 

The  incorporation  by  reference  of 
American  Society  of  Testing  and 
Materials  Standard  F792-82  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  22, 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Theofolus  P.  Tsacoumis,  Aviation 
Security  Division  (ACS-160).  Office  of 
Civil  Aviation  Security,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  D.C.  20591,  telephone  (202) 
428-4817. 

S'JPPLMENTARY  INFORMATION: 

Background 

On  May  22. 1984,  the  Federal  Aviation 
Administration  (FAA)  issued  notice  of 
proposed  rulemaking  (NPRM)  No.  84-8 
(49  FR  24974;  June  18, 1984)  pertaining  to 
the  use  of  X-ray  systems  by  domestic, 
flag,  and  foreign  air  carriers  and  by 
commercial  operators  of  large  aircraft 
engaging  in  common  carriage.  This 
notice  proposed  the  revision  of  the 
language  of  signs  that  notify  passengers 
that  an  X-ray  system  is  being  used  to 
inspect  carry-on  baggage  in  accordance 
with  required  security  programs.  The 
NPRM  recommended  that  the  signs  be 
changed  to  read  "Remove  x-ray, 
scientific,  and  high-speed  nim."  The 
notice  also  proposed  the  adoption  of  a 
new  standard  for  testing  the 
effectiveness  of  X-ray  systems.  The  new 
standard  uses  a  step  wedge  specified  in 
American  Society  of  Testing  and 
Materials  (ASTM)  Standard  F792-82.  In 


addition,  the  notice  proposed  to  extend 
the  rule  to  cover  X-ray  systems  that  are 
used  to  process  checked  baggage.  Also 
proposed  was  a  correction  to  an 
editorial  error  in  S  108.17(a)(4)  in  that 
the  dosimeter  provided  to  each  operator 
is  a  "personnel"  dosimeter,  not  a 
"personal"  dosimeter.  Noticed  84-8 
solicited  comments  with  respect  to  these 
proposals.  Comments  were  also 
requested  concerning  any  increase  in 
the  number  of  searches  by  hand  that 
might  occur  and  any  other  burden  that 
might  be  caused  by  this  proposal. 

Discussion  of  Comments 

In  response  to  Notice  84-8, 12  written 
and  one  telephonic  comment  were 
received.  One  manufacturer  comments 
that  a  sign  should  be  posted  advising 
passengers  to  remove  all  X-ray, 
scientific,  and  high-speed  film  from 
either  their  carry-on  or  checked  baggage 
before  inspection  only  if  the  X-ray 
system  exposes  any  such  item  to  more 
than  .01  milliroentgen  (mR)  per 
inspection.  Another  manufacturer  states 
that  since  a  majority  of  X-ray  systems 
used  at  domestic  air  terminals  at  present 
are  scanning-type  systems,  the  rule,  as 
adopted,  should  state  that  any  X-ray 
system  that  can  demonstrate  that  a 
maximum  of  not  more  than  0.15  mR  is 
required  per  inspection,  while  meeting 
all  other  requirementi  of  the  proposed 
rule,  will  be  permitted  to  display  signs 
suggesting  the  removal  of  X-ray  and 
scientific  film  only,  and  that  the  high- 
speed film  removal  language  will  be 
deleted.  This  manufacturer  also 
reconunends  that  the  proposed  rule  be 
modified  so  that  any  scanning-type  X- 
ray  system  currently  in  use  but  unable 
to  meet  the  imaging  requirements  of  the 
step  wedge  specified  in  ASTM  Standard 
F792-82  will  be  modified  so  as  to  meet 
the  imaging  requirements  or  be  removed 
from  service. 

Another  manufacturer  expresses 
concern  that  requiring  advice  on  signs  to 
"remove  X  ray,  scientific,  and  high- 
speed film"  would  cause  the  certificate 
holders  undue  hardship.  In  addition,  this 
maufacturer  states  that  the  FAA  should 
distribute  or  sell  the  required  step 
wedge  to  the  certificate  holders  since 
they  believed  that  a  competitor  would 
have  an  unfair  advantage. 

One  film  manufacturer,  while 
expressing  gratitude  for  the  positive 
steps  and  concern  demonstrated  by  the 
FAA  relative  to  high-speed  film, 
recommends  development  of  a  new  sign 
that  is  larger  and  contains  bigger  and 
bolder  lettering  for  prominent  placement 
in  the  entranceways  to  airport  X-ray 
screening  checkpoints.  The  commenfer 
also  recommends  development  of  a 
special  warning  decal  which  would  be 


placed  on  all  X-ray  systems  in  bold,  2- 
inch-high  lettering  to  state  "Remove  all 
X-ray.  scientific,  and  high-speed  film 
(ISO  1000  or  higher)  from  baggage."  In 
addition,  the  commenter  requests  that 
all  airport  X-ray  inspectors  verbally  ask 
travelers  to  remove  high-speed  film  from 
their  baggage.  A  committee  of 
photographers  endorses  the  comments 
of  this  film  manufacturer.  In  addition, 
the  commenter  submitted  the  following 
recommendations:  (1)  Checkpoint 
operator  training:  Have  inspectors  ask  if 
travelers  are  carrying  high-speed  film 
and  have  them  advise  travelers  that 
they  should  remove  any  film  from  hand 
luggage  before  passing  through  X-ray 
checkpoints  if  they  are  going  through 
more  than  one  airport:  (2)  Public 
education  program:  Inform  travelers  that 
X-ray  screening  can  damage  high-speed 
film  and  have  airhnes  provide  a  ticket 
stuffer  telling  passengers  about  X-ray 
damage  to  film  or  disseminate 
information  through  travel  agencies:  and 
(3)  FAA  develop  a  better  sign  with  large, 
bold  lettering. 

The  FAA  has  determined  that  the 
proposed  requirement  to  advise 
passengers  to  remove  all  X-ray, 
scientific,  and  high-speed  film  from 
carrying-on  and  checked  articles  prior  to 
X-ray  inspection  (without  regard  to 
radiation  levels)  and  to  remove  all  film 
from  carry-on  and  checked  articles  in 
the  event  radiation  exposure  exceeds  1 
mR  is  adequate  to  protect  photographic 
film  from  being  adversely  affected  by 
radiation.  No  problems  have  been 
encountered  with  this  requirement  since 
the  original  X-ray  rule  became  effective. 
Experience  since  "paste-on"  stickers 
were  put  into  use  during  May  1983. 
advising  persons  to  remove  "high- 
speed" film,  has  not  revealed  any 
substantiated  incidents  of  damage  to 
film  as  a  result  of  its  being  exposed  to 
an  X-ray  system  utilized  under  §108.17 
and  129.26  of  the  FAR.  Experience  has 
also  shown  that,  since  the  "paste-on 
stickers"  have  been  utilized,  the 
additional  number  of  hand  searches 
caused  by  these  signs  has  not  created  a 
significant  burden. 

In  addition,  signs  advising  passengers 
about  X-ray  inspections  should  be  as 
uniform  as  possible.  Under  the  current 
rules,  all  certificate  holders  may  use  an 
identical  sign  unless  a  carrier  utilizes  a 
system  emitting  more  than  1  mR  of 
radiation.  In  such  case,  passengers  must 
be  advised  to  remove  all  film  prior  to 
inspection  rather  than  just  X-ray, 
scientific,  and  high-speed  film.  Since  to 
our  knowledge  all  systems  currently  in 
use  in  the  United  States  emit  less  than  1 
mR  and  many  are  in  the  0.15  to  0.30  mR 
range,  virtually  all  certificate  holders 
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use  a  standard  sign  supplied  to  them  by 
the  FAA.  Even  though,  as  indicated  by 
one  commenter.  some  machines  may 
subject  film  to  as  little  as  .01  mR. 
industry  concerns  over  damage  to  X-ray, 
scientific,  and  high-speed  film  warrant  a 
uniform  requirement  fat  these  signs. 

With  regard  to  signs,  the  F.\A  intends 
to  study  how  the  sign  may  be  improved 
so  as  to  properly  highlight  and 
prominently  display  the  required 
information  at  screening  stations  that 
utilize  X-ray  baggage  inspection 
systems.  The  FAA  will  consider  the 
views  of  such  organizations  as  the  Air 
Transport  Association,  the  American 
Association  of  Airport  Executives,  and 
the  Airport  Operators  Council 
International.  It  is  intended  that  a  new 
sign  will  be  developed  that  would 
enhance  the  notice  now  being  given  to 
the  traveling  public  concerning  their 
photographic  equipment  and  film. 

One  individual  is  concerned  that  the 
requirement  to  inspect  physically 
photographic  equipment  and  film 
packages  upon  request  be  continued. 
Another  individual  suggests  that  the 
FAA  be  more  specific  with  the  term 
"high-speed  film."  while  a  third 
individual  agreed  with  the  proposal  but 
suggested  a  change  in  language  to  read 
■Remove  X-ray.  scientific,  and  all 
camera  film."  A  fourth  individual 
commented  telephonically  that  the  FAA 
should  not  allow  the  use  of  any  X-ray 
systems  to  screen  baggage  at  airports.  A 
municipality  suggests  that  scientific  and 
high-speed  film  with  an  ASA/ISO  speed 
of  more  than  400  should  be  removed 
prior  to  X-ray  inspection. 

The  FAA  has  determined  that  film 
speeds  with  an  ASA/ISO  reading  of  400 
or  below  are  safe  for  X-ray  inspection 
and  need  not  be  subjected  to  hand 
search  or  inspection.  Therefore,  it  would 
not  be  appropriate  to  specify  high-speed 
film  as  being  ASA/ISO  400  and  above. 
In  addition,  the  FAA  intends  to  retain 
the  requirement  that  photographic 
equipment  and  film  packages  be 
physically  inspected  upon  request.  Thus, 
each  person  will  determine  the  proper 
actions  to  be  taken  to  safeguard  his  or 
her  film. 

X-ray  baggage  inspection  systems  to 
process  carry-on  baggage  and  items 
have  been  in  use  since  1973.  The  FAA  is 
not  aware  of  any  specific  instance  of 
any  damage  to  ordinary  film  caused  by 
X-ray  systems  used  in  the  United  States 
that  is  substantiated  by  factual 
evidence.  Therefore,  it  is  not  necessary 
to  remove  all  camera  film  before  X-ray 
examination.  In  addition,  the  FAA 
requires  that  these  X-ray  systems  meet 
the  Food  and  Drug  Administration 
requirements  specified  in  21  CFR 
1020.40.  To  our  knowledge,  there  have 


been  no  instances  where  these  systems 
had  excessive  leakage  or  the  operators 
received  an  excessive  dose  as  measured 
by  the  dosimeters  each  operator  is 
required  to  wear.  Therefore,  there  is  no 
need  to  remove  X-ray  systems  from  all 
airports. 

A  trade  association  representing 
many  of  the  major  film  manufacturers 
suggests  that  the  sign  posting 
requirements  be  modified  so  that  the 
signs  must  be  posted  not  only  in  a 
conspicuous  place,  but  also  at  or  near 
the  X-ray  systems  and  at  the  checked 
baggage  stations  us  well.  The 
commenter  favors  adoption  of  ASTM 
Standard  F792-a2.  Another  association 
recommends  that  the  term  "checked 
articles"  be  used  in  lieu  of  "checked 
baggage"  and  that  the  FAA  should  allow 
the  use  of  X-ray  systems  at  any  location 
as  long  as  they  meet  the  current  imaging 
requirements.  An  objection  was  raised 
concerning  the  FAA's  intention  of 
requiring  a  ^tep  wedge  at  each  station 
utilizing  X-ray  baggage  inspection 
systems.  This  association  concurs  with 
the  language  proposed,  namely  "Remove 
X-ray.  scientific,  and  high-speed  film," 
and  indicates  that  the  additional  number 
of  hand  searches  caused  by  this  advice 
had  not  created  a  significant  burden.  A 
third  association  suggests  removing 
ambiguous  wording  such  as  "ordinary 
undeveloped  film"  and  "high-speed 
film"  and  substituting  the  phrase 
"inspection  may  affect  film"  to  properly 
inform  the  traveling  public. 

The  FAA  believes  the  regulation 
should  continue  to  require  only  that  the 
sign  be  "posted  in  a  conspicuous  place." 
It  will  continue  to  Consider  what 
locations  are  appropriate  and  so  advise 
the  air  carrier.  The  FAA  is  adopting  the 
suggestion  that  "checked  baggage"  be 
changed  to  "checked  articles." 

One  commenter  expressed  concern 
that  a  step  wedge  would  be  required  at 
each  screening  station.  However,  this  is 
not  required  by  the  regulation. 
Nevertheless,  since  X-ray  systems  must 
meet  the  specified  imaging 
requirements,  it  is  not  unreasonable  to 
expect  that  carriers  will  want  to  have  a 
step  wedge  at  each  screening  station,  so 
that  FAA  inspectors  and  airline 
representatives  can  quickly  determine  if 
the  X-ray  system  meets  these  imaging 
requirements.  It  is  not  necessary  to 
substitute  the  phrase  "inspection  may 
affect  film"  since,  as  previously  stated, 
the  FAA  is  not  aware  of  any 
substantiated  damage  caused  by  X-ray 
systems. 

Discussion  of  the  Amendments 

As  proposed  in  Notice  84-8,  §§  108.17 
and  129.26  are  being  amended  to  extend 
their  application  to  checked  baggage  as 


well  as  carry-on  items  since  certificate 
holders  from  time  to  time  utilize  X-ray 
imaging  systems  to  inspect  checked 
baggage:  to  adopt  the  language  of 
previously  produced  and  distributed 
paste-on  stickers  stating  "Remove  X-ray. 
scientific,  and  high-speed  film;"  to  adopt 
a  new  imaging  standard;  and  to  correct 
an  editorial  error  in  §  108.17(a)(4) 
involving  the  misuse  of  the  term 
"personal"  dosimeter.  Another  editorial 
change  is  being  made  by  replacing  the 
word  "will"  in  S  108.17(a)(4)  with 
"shall."  This  will  clarify  the  mandatory 
nature  of  the  provision  and  conform  to 
language  used  throughout  the  Federal 
Aviation  Regulations. 

The  FAA  proposed  in  Notice  84-8  to 
establish  a  new  imaging  standard  for 
inclusion  in  the  airline  standard  security 
program  and  included  such  a  standard 
as  part  of  the  proposed  rule.  Specificity 
regarding  the  imaging  standard  has  been 
eliminated  from  the  rule  as  adopted  to 
prevent  access  by  persons  attempting  to 
frustrate  the  system.  The  standard  is 
being  placed  in  the  air  carrier  standard 
security  program  of  domestic  and  flag 
air  carriers.  The  same  standard  will  be 
separately  specified  in  a  letter  to  foreign 
air  carriers. 

To  reduce  any  possibility  of  confusion 
and  to  preclude  a  recurrence  of  past 
incidents,  the  FAA  is  adopting  a 
suggestion  from  one  of  the  commenters 
by  inserting  the  word  "individual"  in 
front  of  "persoimel  dosimeter"  in 
§  108.17(a)(4).  This  should  make  it  clear 
to  everyone  concerned  that  the 
dosimeter  must  be  assigned  to  one 
person  and  should  not  be  given  to 
others. 

In  response  to  several  comments  and 
to  clarify  the  intent  of  the  FAA.  a 
certificate  holder  or  a  foreign  air  carrier 
will  be  permitted  to  relocate  an  X-ray 
system  that  does  not  meet  the  new 
standard,  and  has  therefore  been 
replaced,  to  a  lower  category  airport 
(i.e..  an  airport  with  lower  screening 
activity  as  defined  in  FAA  Order 
1650.14.  Aviation  Security  Handbook)  or 
as  approved  by  the  Director  of  Civil 
Aviation  Security  and  still  meet  the 
requirements  in  effect  prior  to  July  22. 
1985. 

Economic  Impact 

The  amendment  relating  to  the 
language  content  of  signs  at  X-ray 
system  locations  has  no  cost  impact  and 
will  save  passengers  the  cost  of 
damaged  film;  therefore,  the  benefits, 
although  not  easily  quantifiable,  exceed 
the  costs. 

The  amendment  relating  to  improved 
testing  of  X-ray  systems  will  impose  an 
additional  cost  of  about  $100  per  new  X- 
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ray  system  Tor  the  step  wedge  device.  In 
addition,  the  amendment  will  effectively 
prohibit  the  sale  of  used  equipment  that 
does  not  meet  the  new  performance 
standards.  About  15  percent  of  the  830 
installed  X-ray  systems  mi^ht  not  meet 
the  new  test  standards,  and  of  those 
about  25  percent  might  have  been  made 
available  for  sale  as  used  equipment  for 
up  to  $10,000  per  system.  Therefore,  the 
potential  sales  loss  is  estimated  to  be 
$300,000  over  a  period  of  5  to  10  years. 

The  benefits  in  terms  of  improved 
detection  of  forbidden  items  and  the 
resultant  reductions  m  hijackings  and 
attendant  casualty  loss  are  difficult  to 
quantify  because  they  require  estimating 
the  number  of  forbidden  items  that 
would  be  detected  by  the  new.  but  not 
the  old.  X-ray  machines  and  the 
probabilities  of  such  items  being  used  in 
successful  hijackings.  Clearly,  only  one 
hijacking  resulting  in  an  accident  need 
be  prevented  or.  for  that  matter,  only 
one  life  saved  for  the  benefits  to  exceed 
the  costs;  therefore,  it  is  the  FAA's 
judgment  that,  on  balance,  the  rule  is 
beneficial. 

There  were  not  comments  relating  to 
the  costs  and  benefits  of  these 
amendments. 

Trade  Impact 

Since  these  amendments  are 
applicable  only  to  U.S.  airports  and  both 
foreign  and  domestic  manufacturers  of 
X-ray  systems  will  have  to  meet  the 
same  requirement,  there  is  no  trade 
impact.  There  were  not  comments 
relaling  to  trade  impact. 

Rceordkeeping/Reporting  Requirements 

The  recordkeeping  requirements 
contained  in  9  108-17  have  previously 
been  approved  by  the  Office  of 
Managemenl  and  Budget  under  OMB 
Control  Number  2120-0098. 

CoQclusioa 

This  amendment  does  not  impose 
requirements  that  would  result  in  any 
significant  burden  on  the  aviation 
community.  Airport  signs  already 
contain  the  proposed  language.  The 
improved  X-ray  systems  would  impose  a 
small  additional  cost  of  about  $100  per 
new  X-ray  system,  and.  in  some  cases, 
replaced  equipment  could  not  be  resold 
for  aircraft  baggage  inspection.  The 
additional  costs  are  far  outweighed  by 
saving  passengers  the  cost  of  damaged 
film,  improved  detection  of  forbidden 
items,  and  the  resultant  reductions  in 
hijackings  and  related  costs.  Further,  the 
cost  of  an  improved  X-ray  system  would 
not  be  incurred  until  a  new  system  is 
installed  or  »he  old  systrm  ia  replaced. 
For  these  reasons,  and  because  there  are 
no  related  cost  savings  to  sm^ll  entities. 


I  certify  that  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  this 
amendment  will  not  have  a  significant 
economic  in.pact  on  a  substantial 
number  of  small  entities.  In  addition,  for 
the  same  rea-sons.  it  has  been 
determined  that  the  amendment  docs 
not  involve  a  major  regulation  under 
Executive  Order  12291  and  is  not 
significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979).  A  copy  of  the 
regulatory  evaluation  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption 
"FOB  FURTHER  tNFORMATION  CONTACT." 

List  of  Subjects 

14  CFR  Part  108 

Ammunition.  Guns.  Baggage, 
Transportation,  Security  measures. 
Aviation  safety.  Air  transportation.  Air 
carriers.  Airports,  Airplanes,  Airlines, 
Arms  and  munitions.  Firearms. 
Weapons,  Law  enforcement  officeis. 
Incorporation  by  reference. 

14  CFR  Part  129 

Aircraft.  Air  carriers.  Airports. 
Weapons,  Incorporation  by  reference. 

The  Amendments 

In  consideration  of  the  foregoing, 
§§  108.17  and  129.28  of  the  Federal 
Aviation  Regulations  (14  CFR  108.17  and 
129.26)  are  amended  as  follows, 
effective  July  22. 1985. 

PART  108— AIRUNE  OPERATOR 
SECURITY 

1.  The  authority  citation  for  Part  108  is 
revised  to  read  as  follows: 

Authority:  Sees.  313.  315.  316.  317.  601.  and 
604,  Federal  Aviation  Act  of  l<)5a  as 
amended  (49  U.S.C.  1354. 1J56. 1357. 135& 
1421,  and  1424):  49  U.S.C.  10e(^;  (P.evised. 
Pub.  L.  97-449.  January  12. 1983). 

2.  By  amending  i  108.17  by  revising 
the  introductory  language  of  p3ragraph 
(a)  and  paragraphs  (a)(4],  (a)(5).  and  (e) 
and  adding  a  new  paragraph  (g)  to  read 
as  follows: 

§  1M.  17    Um  Of  X-ray  systems. 

(a)  No  certificate  holder  may  use  an 
X-ray  system  within  the  United  States  to 
inspect  carry-on  or  checked  articles 
unless  specifically  authorized  under  a 
security  prcgr^i.Ti  required  by  {  108.5  of 
this  part  or  use  such  a  system  contrarj' 
to  its  approved  security  program.  The 
Administrator  authorizes  certificate 
holders  to  use  X-ray  systems  for 
inspecting  carry-on  or  checked  articles 
under  an  approved  security  program  if 
the  certificate  holder  hhows  that — 


(4)  Procedures  are  established  to 
ensure  that  each  operator  of  the  system 
is  provided  with  an  individual  personnel 
dosimeter  (such  as  a  film  badge  or 
thermoluminescent  dosimeter).  Each 
dosimeter  used  shall  be  evaluated  at  the 
end  of  each  calendar  month,  and 
records  of  operator  duty  time  and  the 
results  of  dosimeter  evaluations  shall  be 
maintained  by  the  certificate  holder  and 

(5)  The  system  has  a  capability  of 
meeting  the  imaging  requirements  set 
forth  in  an  approved  Air  Carrier 
Security  Program  using  the  step  wedge 
specified  in  American  Society  for 
Testing  and  Materials  Standard  F792-82. 
except  that  a  system  in  use  prior  to  July 
22, 1985  may  meet  the  requirements  of 
this  paragraph  in  effect  on  July  21, 1985, 
in  lieu  of  this  requirement  until  the 
system  is  replaced.  A  system  may  be 
relocated  to  a  lower  category  airport  or 
as  approved  by  the  Director  of  Civil 
Aviation  Security.  A  relocated  system 
may  meet  the  requirements  of  this 
paragraph  in  effect  on  July  21, 1985.  in 
lieu  of  this  requirement  until  the 
relocated  system  is  replaced. 

•  •        *        *        * 

(e)  No  certificate  holder  may  use  an 
X-ray  system  to  inspect  carry-on  or 
checked  articles  unless  a  sign  is  posted 
in  a  conspicuous  place  at  the  screening 
station  and  on  the  X-ray  system  which 
notifies  passengers  that  such  items  are 
being  inspected  by  an  X-ray  and  advises 
them  to  remove  all  X-ray,  scientific,  and 
high-speed  film  from  carry-on  and 
checked  articles  before  inspection.  This 
sign  shall  also  advise  passengers  that 
they  may  request  that  an  inspection  be 
made  of  their  photographic  equipment 
and  film  packages  without  exposure  to 
an  X-ray  system.  If  the  X-ray  system 
exposes  any  carry-on  or  checked 
articles  to  more  than  1  milliroentgen 
during  the  inspection,  the  certificate 
holder  shall  post  a  sign  which  advises 
passengers  to  remove  film  of  all  kinds 
from  their  articles  before  inspection.  If 
requested  by  passengers,  their 
photographic  equipment  and  film 
packages  shall  be  inspected  without 
exposure  to  an  X-ray  system. 

*  •        •        *        « 

(g)  The  American  Society  for  Testing 
and  Materials  Standard  F792-82. 
"Design  and  Use  of  Ionizing  Radiation 
Equipment  for  the  Detection  of  Items 
Prohibile  J  in  Controlled  Access  Areas," 
described  in  this  section  is  incorporated 
by  reference  herein  and  made  a  part 
hereof  pursuant  to  5  U.S.C.  552(a)(1).  All 
persons  affected  by  these  amendments 
may  obtain  copies  of  the  standard  from 
the  American  Society  for  testing  and 
Materials.  1916  Race  Street, 
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Philadelphia,  PA  19103.  In  addition,  a 
copy  of  the  standard  may  be  examined 
at  the  FAA  Rules  Docket.  Docket  No. 
24115,  800  Independence  Avenue,  SW., 
Washington,  DC,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5  p.m. 


PART  129— OPERATIONS  OF 
FOREIGN  AIR  CARRIERS 

3.  The  authority  citation  for  Part  129  is 
revised  to  read  as  fallows: 

Authority:  Sees.  313(a)  and  601,  Federal 
Aviation  Act  of  1958,  as  amended  (49  U.S.C. 
1354(a)  and  1421);  49  U.S.C.  106(g)  (Revised. 
Pub.  L.  97.^M9,  January  12. 1983). 

4.  Dy  amending  §  129.26  by  revising 
the  introductory  language  of  paragraph 
(a)  and  paragraphs  (a)(4),  (a)(5),  and 
(b)(4)  and  adding  a  new  paragraph  (d)  to 
read  as  follows: 

§  129.26    Use  o(  X-rsy  systems. 

(a)  No  foreign  air  carrier  may  use  an 
X-ray  system  in  the  United  States  to 
inspect  carry-on  and  checked  articles 
unless:  | 

***** 

(4)  Procedures  have  been  established 
to  ensure  that  such  operator  of  the 
system  will  be  provided  with  an 
individual  personnel  dosimeter  (such  as 
a  film  badge  or  fhermoluminescpnt 
dosimeter).  Each  dosimeter  used  will  be 
evaluated  at  the  end  of  each  calendar 
month,  and  records  of  operator  duty 


time  and  the  results  of  dosimeter 
evaluations  will  be  maintained  by  the 
foreign  air  carrier;  and 

(5)  The  system  has  a  capability  of 
meeting  the  imaging  requirements 
specified  by  the  Administrator  using  the 
step  wedge  specified  in  American 
Society  for  Testing  and  Materials 
Standard  F792-82,  except  that  a  system 
in  use  prior  to  July  22, 1985,  may  meet 
the  requirements  of  this  paragraph  in 
effect  on  July  21. 1985,  in  lieu  of  this 
requirement  until  the  system  is  replaced. 
A  system  may  be  relocated  to  a  lower 
category  airport  or  as  approved  by  the 
Director  of  Civil  Aviation  Security.  A 
relocated  system  may  meet  the 
requirements  of  this  paragraph  in  effect 
on  July  21, 1985,  in  lieu  of  this 
requirement  until  the  relocated  system  is 

replaced. 

***** 

(b)  V  * 

(4)  Unless  a  sign  is  posted  in  a 
conspicuous  place  at  the  screening 
station  and  on  the  X-ray  system  which 
notifies  passengers  that  carry-on  and 
checked  articles  are  being  inspected  by 
an  X-ray  system  and  advises  them  to 
remove  all  X-ray,  scientific,  and  high- 
speed film  from  their  carry- on  and 
checked  articles  before  inspection.  This 
sign  shall  also  advise  passengers  that 
they  may  request  an  inspection  to  be 
made  of  their  photographic  equipment 
and  film  packages  without  exposure  to 
an  X-ray  system.  If  the  X-ray  system 


exposes  any  carry-on  or  checked 
articles  to  more  than  1  milliroentgen 
during  the  inspection,  the  foreign  air 
carrier  shall  post  a  sign  which  advises 
passengers  to  remove  film  of  all  kinds 
from  their  articles  before  inspection.  If 
requested  by  passengers,  their 
photographic  equipment  and  film 
packages  shall  be  inspected  without 
exposure  to  an  X-ray  system. 
***** 

(d)  The  American  Society  for  Testing 
and  Materials  Standard  F792-82. 
"Design  and  Use  of  Ionizing  Radiation 
Equipment  for  the  Detection  of  Items 
Prohibited  in  Controlled  Access  Areas," 
described  in  this  section  is  incorporated 
by  reference  herein  and  made  a  part 
hereof  pursuant  to  5  U.S.C.  552(a)(1).  All 
persons  affected  by  these  amendments 
may  obtain  copies  of  the  standard  from 
the  American  Society  for  Testing  and 
Materials,  1916  Race  Street, 
Philadelphia,  PA  19103.  In  addition,  a 
copy  of  the  standard  may  be  examined 
at  the  FAA  Rules  Docket,  Docket  No. 
24115,  800  Independence  Avenue  SW., 
Washington,  DC.  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5  p.m. 

issued  in  Washington.  D.C.,  on  May  28. 
19fi5. 

Donald  D.  Cngcn, 
AJrniriistrator. 
(FR  Dog.  85-14785  Filed  &-19-85;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

23  CFR  Part  541 

Control,  Custody,  Care,  Treatment, 
and  Instruction  of  Inmates;  Control 
Unit  Programs 

agency:  Bureau  of  Prisons.  Justice. 
action:  Final  rule  with  commerits 
invited  on  interim  §  541.48(b). 

SUMMARY:  This  document  finalizes  and 
amends  an  interim  rule  relating  to  the 
Bureau  of  Prisons  policy  on  Control  Unit 
programs.  The  amendment  allows  an 
inmate  who  is  being  admitted  to  the 
Control  Unit,  or  who  is  being  returned  to 
the  Control  Unit  following  contact  with 
the  public,  to  request  an  X-Ray  be 
substituted  for  a  digital  search. 
EFFECTIVE  DATE:  June  20.  1985.  Public 
comment  on  the  interim  rule  must  be 
received  on  or  before  August  30.  19ft5. 
ADDRESS:  Office  of  General  Counsel. 
Bureau  of  Prisons,  Room  770.  320  1st 
Street  NW..  Washington,  D.C.  20534. 
Comments  received  on  the  interim  rule 
will  be  available  for  examination  by 
interested  persons  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT 
M:ke  Peariman.  Office  of  General 
Counsel.  Bureau  of  Prisons,  phone  202/ 
272-6874. 
SUPPt^MENTARY  INFORMATION:  The 

Bureau  of  Prisons  is  amending  its  rule  on 
Control  Unit  Programs.  A  final  rule  on 
this  subject  was  last  published  in  the 
Federal  Register  August  17, 19&4  (at  49 
FR  32990  et  seq.).  At  that  time,  the 
Bureau  published  interim  i  541.43. 
Search  of  control  unit  inmates.  That 
section  authorized  the  Warden  at  an 
institution  housing  a  control  unit  to 
o/deisa  digital  or  simple  instrument 
search  for  new  admissions  to  the  control 
unit  and  for  inmates  returned  to  the 
control  unit  following  contact  with  the 
public.  The  need  for  this  procedure 
arose  because  some  inmates  were 
transporting  serious  contraband,  such  as 
hacksaw  blades,  in  their  rectal  cavities. 
Undetected,  such  contraband  poses  a 
serious  threat  to  institution  security  and 
good  order,  and  to  the  protection  of  staff 
and  others.  This  threat  is  heightened  in 
a  setting  such  as  a  control  unit,  for 
inmates  who  have  been  determined  to 
be  unable  to  function  satisfactorily  in  a 
less  restrictive  environment. 

The  interim  rule  prohibited  such  a 
search  if  it  was  likely  to  result  in 
physical  injury  to  the  inmate.  In  that 
situation,  a  non-repetitive  X-Ray  could 
be  authorized  by  the  Regional  Director 
following  a  determination  by  the 
institution  physician  that  such  an 


examination  is  not  likely  to  result  in 
serious  or  lasting  medical  injury  or  harm 
to  the  inmate.  While  the  inmate's 
consent  would  be  solicited  prior  to 
conducting  a  digital  or  simple 
instrument  search,  or  an  X-Rny 
examination,  the  inmate's  consent  was 
not  required. 

Public  comment  on  $  541.48  was 
invited  and  received,  primarily  from 
inmates  housed  at  the  United  States 
Penitentiary.  Marion,  Illinois.  Comments 
on  S  541.48  expressed  displeasure  with 
the  interim  rule,  primarily  the  digital 
search  procedure.  While  the  Bureau 
continues  to  believe  a  search  procedure 
IS  necessary,  the  Bureau  has  decided  to 
amend  the  final  rule  by  inserting  a  new 
S  541.48(b),  whereby  an  inmate  in  the 
Marion  Control  Unit  may  request,  in 
writing,  that  an  X-Ray  be  taken  in  lieu  of 
the  digital  search.  The  request  is  to  be 
approved  by  the  Warden,  provided  the 
institution's  Chief  or  Acting  Chief  of 
Health  Programs  determines  and  states 
in  writing  that  the  amount  of  X-Ray 
exposure  previously  received  by  the 
inmate,  or  anticipated  to  be  given  the 
inmate  in  the  immediate  future,  does  not 
make  the  proposed  X-Ray  medically 
unwise. 

The  new  language  is  considered  less 
restrictive,  and  is  intended  to  provide 
the  affected  inmate  with  an  alternative 
to  the  digital  search.  For  these  reasons, 
the  Bureau  of  Prisons  has  determined 
that  the  provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  requiring 
notice  of  proposed  rulemaking, 
opportunity  for  public  comment,  and 
delay  in  effective  date  are  inapplicable. 
While  this  option  will  be  implemented 
immediately,  the  Bureau  has  decided  to 
publish  new  S  541.48(b)  as  an  interim 
rule,  with  public  comment  invited. 
Public  comment  received  on  or  before 
August  30, 1985  will  be  considered, 
along  with  an  assessment  of  the 
effectiveness  of  the  X-ray  procedure, 
prior  to  a  decision  on  whether  to  finalize 
the  interim  rule. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  E.0. 12291.  The  Bureau  of 
Prisons  has  determined  that  E.0. 12291 
does  not  apply  to  this  rule  since  the  rule 
involves  agency  management.  After 
review  of  the  law  and  regulations,  the 
Director.  Bureau  of  Prisons,  has  certified 
that  this  rule,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Summary  of  Changes /Comments  to 
Interim  §  541.48 

Several  objections  were  offered  to 
interim  §  541.48(a).  One  commenter  said 


that  the  rule  as  written  provides  the 
Warden  with  "unnecessarily  and 
unreasonably  broad  authority".  The 
commenter  states  a  digital  or  simple 
instrument  search  should  be  prompted 
by  "some  kind  of  provocation  or  reason" 
rather  than  simply  by  admission  to  a 
control  unit  or  return  to  a  control  unit 
following  contact  with  the  public. 
Another  comment  suggested  that  the 
standard  for  this  search  be  the  same 
(reasonable  belief)  as  set  forth  in  Part 
552.  Subpart  B.  searches  of  housing 
units,  inm.ates.  and  inmate  work  areas. 

We  do  not  agree  with  these 
comments.  Because  a  control  unit  is  the 
most  secure  type  housing  unit  in  the 
Bureau  of  Prisons,  it  is  necessary  for  the 
Warden  to  have  the  authority  to  order  a 
digital  or  simple  instrument  search  on 
inmates  admitted  to  the  control  unit,  or 
returned  there  after  contact  with  the 
public.  The  Bureau's  rule  does  not 
require  every  inmate  be  given  a  digital 
or  simple  instrument  search,  but 
provides  the  Warden,  based  on 
correctional  experience  and  judgment, 
with  the  authority  to  authorize,  in 
writing  and  within  the  constraints 
specified,  that  the  search  be  conducted 
in  order  to  ensure  institution  security 
and  good  order,  and  the  protection  of 
staff  and  others.  A  comment  that  the 
"mere  fact  of  referral  to  a  control  unit" 
should  not  be  sufficient  grounds  to 
believe  the  person  may  be  hiding 
contraband  in  body  cavities,  fails  to 
appreciate  that  the  person  given  such  a 
search  has  been  placed  in  a  control  unit 
following  a  hearing  in  which  it  was 
determined  that  the  inmate  was  unable 
to  function  in  a  less  restrictive 
environment  without  being  a  threat  to 
others  or  to  the  orderly  operation  of  the 
institution. 

Comments  also  stated  that  the  search 
provision  was  "completely 
unnecessary",  that  it  was  designed  to 
humiliate,  terrorize,  degrade  inmates, 
that  it  causes  "hatred"  on  the  part  of  the 
inmate  being  subjected  to  it  that  it 
cause  violence,  and  that  digital  searches 
are  seen  by  inmates  as  a  form  of  sexual 
assault.  Suggested  alternatives  included 
the  use  of  a  "dry  cell "  (a  cell  without  a 
sink  or  commode,  and  preferably  void  of 
furnishings),  and/or  the  use  of  X-Rays. 
With  a  dry  cell,  the  commenter 
suggested  that  the  inmate  can  defecate 
in  a  bed  pan,  which  may  then  be 
inspected  for  any  contraband. 

The  Bureau  considers  §  541.48(a) 
necessary.  Our  previous  experience  with 
rectal  searches  has  led  to  the  discovery 
of  various  items,  including  hacksaw 
blades,  lock  picks,  and  handcuff  keys. 
The  procedure  is  not  used  to  "humiliate 
and  terrorize  inmates",  nor  to  degrade. 
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cause  hatred  or  violence,  or  to 
perpetrate  a  sexual  assualt.  Rather,  the 
search  is  intended  to  help  insure 
institution  security  and  good  order,  and 
the  protection  of  staff  and  others, 
including  inmates.  While  recognizing  the 
concerns  pertaining  to  digital  searches, 
the  Bureau  believes  this  or  a  similar 
approach  is  necessary  to  help  ensure 
weapons  or  similar  items  are  not 
secreted  by  control  unit  inmates.  In 
response  to  a  comment  asking  how  the 
Bureau  planned  to  "assess  the 
effectiveness"  of  the  search  procedure, 
the  Bureau  notes  the  recent  testimony 
by  an  inmate  at  Marion  reporting  that 
the  digital  search  was  initially  effective, 
apparently  because  people  weren't 
prepared  for  them.  While  the  inmate 
suggested  this  is  no  longer  the  case,  the 
digital  search,  at  a  minimum,  continues 
to  serve  a  deterrent  purpose.  In  a  similar 
respect,  we  do  not  agree  with  the 
comment  that  the  rule  "encourages 
inmates  to  introduce  drugs  and  small 
hacksaw  blades  into  the  unit,  because 
they  (imnates)  know  what  the  routine  is 
going  to  be  every  time,  which  makes  the 
system  easy  to  beat."  The  search 
procedure  described  in  §  541.48  is  not 
expected,  nor  intended,  to  be  the  sole 
means  to  deter  the  introduction  of 
contraband,  or  to  ensure  the  safety  of 
staff  or  others.  Rather,  it  is  one  method 
used  to  help  achieve  these  purposes. 

With  respect  to  the  suggested 
alternatives,  placement  in  a  "dry  cell"  is 
not  considered  feasible  on  a  regular 
basis,  based  on  insufficient  staff 
resources.  A  dry  cell  placement  requires 
constant  staff  observation  of  the  inmate 
to  prevent  the  inmate's  defecating, 
rewrapping  the  item,  and  then  either 
reswallowing,  or  reinserting  it  in  his 
rectum.  This  period  of  observation  may 
extend  over  several  days,  depending  on 
the  inmate's  rate  of  metabolism.  In 
addition,  staff  resources  would  be 
further  stretched  in  those  situations 
where  several  inmates  enter  or  return  to 
the  control  unit  at  the  same  time, 
thereby  creating  a  situation  where  each 
must  be  "dry-celled"  and  observed 
separately.  To  routinely  require  "dry- 
celling"  in  lieu  of  the  digital  search 
could  seriously  deplete  staff  resources, 
thereby  endangering  institution  security 
and  good  order. 

While  the  Bureau  does  not  consider 
"dry-celling"  to  be  feasible  on  a  regular 
basis,  the  Bureau  is  willing  to  implement 
the  suggestion  that  an  inmate  assigned 
to  the  Marion  Control  Unit  may  request 
an  X-ray  be  substituted  for  the  digital 
search.  Accordingly,  a  new  paragraph 
(b)  is  added.  This  paragraph  allows  an 
inmate  in  the  Marion  Control  Unit  to 
request  in  writing  that  an  X-ray  be  taken 


in  lieu  of  the  digital  search  discussed  in 
§  541.48(a).  The  rule  requires  the 
Warden  (or  Acting  Warden)  to  approve 
this  request,  provided  it  is  determined 
and  stated  in  writing  by  the  Chief  (or 
Acting  Chief)  of  Health  Programs  that 
the  amount  of  X-ray  exposure  previously 
received  by  the  inmate,  or  anticipated  to 
be  given  the  irunate  in  the  immediate 
future,  does  not  make  the  proposed  X- 
ray  medically  unwise.  Documentation  of 
the  X-ray,  and  the  inmate's  signed 
request  for  it,  are  to  be  placed  in  the 
inmate's  central  and  medical  files. 

This  option  is  considered  responsive 
to  pubic  comment,  while  recognizing  the 
need  to  maintain  health  safeguards  on 
the  use  of  X-rays.  The  Bureau  is 
implementing  this  procedure  on  an 
interim  basis  to  assess  its  effectiveness 
and  whether  it  is  a  feasible  alternative. 
Public  comment  on  tfie  use  of  X-rays 
and/or  other  suggested  alternatives  will 
be  considered  prior  to  finalizing  new 
interim  §  541.48(b). 

Other  public  comment  stated  that  the 
phase  "any  inmate  returning  to  the 
control  unit  following  contract  with  the 
public"  was  vague.  This  language  is 
intended  to  encompass  an  inmate's 
return  to  the  control  unit  from  outside 
the  institution,  and  access  to  an  area 
within  the  institution  to  which  the  public 
also  has  had  opportunity  for  access.  The 
possible  digital  search  following  the 
inmate's  retiun  to  the  control  unit  is  not 
intended,  as  suggested  in  public 
comment,  to  discourage  inmates  from 
seeking  redress  in  the  courts,  or  to 
discourage  inmate  witnesses  from 
testifying  on  behalf  of  other  inmates,  or 
to  limit  complaints  being  raised  in  courts 
against  prison  administration.  The 
search  requirement  is  necessary, 
however,  to  help  ensureinstitution 
security  and  good  order,  and  protection 
of  staff  and  others.  The  need  for  the 
search  is  supported  by  factors  which 
warrant  a  control  unit  referral,  such  as 
incidents  during  confinement  in  which 
the  inmate  caused  injury  to  other 
persons,  or  involvement  in  a  disruption 
of  the  orderly  operation  of  a  correctional 
institution.  As  stated  previously,  a 
control  unit  is  the  most  secure  type 
housing  unit  in  the  Bureau  of  Prisons, 
and  is  used  to  detain  those  inmates 
unable  to  function  in  a  less  restrictive 
environment.  For  these  reasons,  and 
because  our  experience  has  shown  that 
inmates  may  hide  weapons  in  their 
rectal  cavities,  the  Bureau  considers  it 
appropriate  to  provide  the  Warden  with 
the  authority  to  order  a  digital  search  as 
specified  in  the  rule.  We  would  note, 
however,  that  new  interim  9  541.48(b) 
may  help  alleviate  some  of  the 
expressed  concerns,  as  an  inmate  will 


have  the  opportunity  to  request  that  an 
X-ray  be  substituted  for  the  digital 
search. 

In  response  to  comment  that  staff 
abuse  and  "misuse"  the  policy,  the 
Bureau  notes  that  a  digital  search 
requires  approval  of  the  Warden  and 
may  be  conducted  only  by  designated 
quaUfied  health  personnel  (e.g. 
physician,  physician's  assistant).  Staff 
violation  of  the  search  procedure 
subjects  that  staff  member  to 
disciplinary  action.  An  inmate  who 
believes  that  an  abuse  or  misuse  of  the 
procedure  has  occurred  may  use  the 
Administrative  Remedy  Procedure  (see 
Part  542,  Subpart  B)  to  file  a  complaint. 
The  complaint  will  be  investigated  and. 
if  an  abuse  or  misuse  is  found, 
necessary  action  will  be  taken. 

Based  on  new  interim  S  541.48(b). 
existing  §541.48  (b)  and  (c)  become  final 
S  541.48  (c)  and  (d).  Public  comment  on 
these  sections  objected  to  allowing  the 
Warden  to  order  an  X-ray  for  an  inmate 
without  the  inmate's  expressed 
permission,  referring  to  the  possible 
dangers  posed  by  X-rays.  The  Bureau  is 
aware  of  this  concern,  and  believes 
constraints  within  its  rule  are 
responsive  to  the  concern.  Specifically, 
the  rule  states  that  an  X-ray  for  the 
purpose  of  determining  if  contraband  is 
concealed  in  or  on  the  person  must  be 
approved  by  the  Regional  Director  (not 
the  Warden),  is  to  be  non-repetitive,  and 
that  the  X-ray  may  not  be  done  if  the 
institution  physician  determines  the 
examination  is  likely  to  result  in  serious 
or  lasting  medical  injury  or  harm  to  the 
inmate.  Within  this  context,  S  541.48(c) 
now  states  that  where  neither  a  digital 
or  simple  instrument  search,  nor  an  X- 
ray  examination  may  be  used,  the 
inmate  is  to  the  placed  in  a  dry  cell  until 
sufficient  time  has  passed  to  allow 
excertion.  Based  on  interim  S  541.48(b), 
the  phrase,  "as  specified  in  paragraph 
(c)  of  this  section"  is  added  to  final 
§  541.48(d). 

List  of  Subjects  in  28  CFR  Part  541 

Prisoners. 
Dated:  June  14, 1985. 
Nonnan  A.  Carlson, 

Director.  Bureau  of  Prisons. 

Conclusion 

Accordingly,  pi^suant  to  the 
rulemaking  authonty  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director.  Bureau  of 
Prisons  in  28  CFR  0.96(q).  28  CFR 
Chapter  V  is  amended  by  revising 
§  541.48  of  Part  541,  Subpart  D  to  read  as 
set  forth  below. 
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In  Subchapter  C.  Part  541.  Subpart  D 
IS  amended  as  follows: 

SUBCHAPTER  C— IMSTITUTJONAL 
MANAGEMENT 

PART  541— INMATE  DISCIPUNE  AND 
^SPECIAL  HOUSING  UNITS 

Subpart  D — Contitrf  Unit  Programs 

1.  The  authority  citation  for  Part  541. 
Subpart  D  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301: 18  U.S.C  4001.  4042. 
4081.  4082.  5006-5024.  5039:  28  U.S.C.  509.  510: 
28  CFR  0.95-0.99. 

2.  By  revising  §  541.48  to  read  as 
follows: 

§  541.49    Search  of  control  unit  Inmates. 

(a)  The  Warden  at  an  institution 
housing  a  control  unit  may  order  a 
digital  or  simple  instrument  search  for 
all  new  admissions  to  the  control  unit. 
The  Warden  may  also  order  a  digital  or 
simple  instrument  search  for  any  inmate 
who  is  returned  to  the  control  unit 
following  contact  with  the  public. 
Authorization  for  a  digital  or  simple 
instrument  search  must  be  in  writing, 
signed  by  the  Warden,  with  a  copy 
placed  in  the  inmate  central  file.  The 
Warden's  authority  may  not  be 
delegated  below  the  level  of  Acting 
Warden. 

(b)  An  inmate  in  the  Marion  ControL 
Unit  may  request  in  writing  that  an  X- 
ray  be  taken  in  lieu  of  the  digital  search 
discussed  in  paragraph  (a)  of  this 
section.  The  Warden  shall  approve  this 
request,  provided  it  is  determined  and 
stated  in  writing  by  the  institution's 
Chief  or  Acting  Chief  of  Health 
Programs  (may  not  be  further  delegated) 
that  the  amount  of  X-ray  exposure 
previously  received  by  the  inmate,  or 
anticipated  to  be  given  the  inmate  in  the 
immediate  future,  does  not  make  the 
proposed  X-ray  medically  unwise.  Staff 
are  to  place  documentation  of  the  X-ray. 
and  the  inmate's  signed  request  for  it,  in 
the  inmate's  central  and  medical  files. 
The  Warden's  authority  may  not  be 
delegated  below  the  level  of  Acting 
Warden.  / 

(c)  Staff  may  not  conduct  a  (figital  or 
simple  instrument  search  if  it  is  likely  to 
result  in  physical  injury  to  the  inmate.  In 
this  situation,  the  Warden,  upon 
approval  of  the  Regional  Director,  may 
authorize  the  institution  physician  to 
order  a  non-repetitive  X-ray  for  the 
purpose  of  determining  if  contraband  is 
concealed  in  or  on  the  inmate.  The  X-ray 
examination  may  not  be  performed  if  it 
is  determined  by  the  institution 
physician  that  such  an  examination  is 
likely  to  result  in  serious  or  lasting 
medical  injury  or  harm  to  the  inmate. 
Staff  are  to  place  documentation  of  the 


X-ray  examination  in  the  inmate's 
central  file  and  medical  file.  The 
authority  of  the  Warden  and  Regional 
Director  may  not  be  delegated  below  the 
level  of  Acting  Warden  and  Acting 
Regional  Director  respectively.  If  neither 
a  digital  or  simple  instrument  search, 
nor  an  X-ray  examination  may  be  used, 
the  inmate  is  to  be  placed  in  a  dry  cell 
until  sufTicient  time  has  passed  to  allow 
excretion. 

(d)  Staff  shall  solicit  the  inmate's 
written  consent  prior  to  conducting  a 
digital  or  simple  instrument  search,  or. 
as  specified  in  paragraph  (c)  of  this 
section,  an  X-ray  examination. 
However,  the  inmate's  consent  is  not 
required. 

|FR  Doc.  85-14874  Filed  6-19-85:  8:45  am) 

'mixing  COOC  4410-OS-M 


28  CFR  Part  544 

Control,  Custody,  Care,  Treatment, 
and  Instruction  of  Inmates;  Adult  Basic 
Education 

AGENCY:  Bureau  of  Prisons.  Justice. 
ACTION:  Final  rule. 

summary:  In  this  document,  the  Bureau 
of  Prisons  is  publishing  final 
amendments  to  its  rule  on  adult  basic 
education  (ABE).  Although  the  proposed 
rule  increased  the  minimum  grade  level 
from  6.0  to  8.0.  the  Bureau  has  decided 
to  delay  taking  final  action  on  this 
proposal.  Instead,  the  Bureau  will 
implement  a  pilot  program  to  assess  the 
impact  of  such  an  increase  on  institution 
resources  and  operations. 
EFFECTIVE  DATE:  July  1. 1985. 
ADDRESS:  Office  of  General  Counsel. 
Bureau  of  Prisons,  Room  770.  320  1st 
Street  NW.,  Washington.  DC  20534. 
FOR  FURTHER  H«FORMATtON  CONTACT 
.Mike  Pearlman,  Office  of  General 
Counsel.  Bureau  of  Prisons,  phone  202/ 
272-6874. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  revising  its  final 
rule  on  the  Bureau's  Adult  Basic 
Education  (ABE)  Program.  Proposed 
amendments  to  this  rule  were  published 
in  the  Federal  Register  August  17. 1964 
(at  49  FR  32999). 

Interested  persons  were  invited  to 
submit  comments  on  the  proposed  rule 
Members  of  the  public  may  submit 
comments  concerning  the  final  rule  by 
writing  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  E.O  12291.  The  Bureau  of 


Prisons  has  determined  that  E.O.  12291 
does  not  apply  to  this  rule  since  the  rule 
involves  agency  management.  After 
review  of  the  law  and  regulations,  the 
Director,  Bureau  of  Prisons,  has  certified 
that  this  rule,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Because  the  revised  rule 
generally  continues  current 
requirements,  the  Bureau  finds  good 
cause  under  5  U.S.C.  553(d)  to 
implement  this  rule  without  a  delay  in 
the  effective  date. 

Summary  of  Changes/Comments 

1.  In  the  Federal  Register  publication 
of  August  17. 1984,  the  Bureau  of  Prisons 
proposed  raising  the  minimum  academic 
grade  level  from  6.0  to  8.0.  Because  of 
concerns  arising  since  publication  of 
that  proposal,  the  Bureau  has  decided  to 
withhold  final  action  on  increasing  the 
minimum  grade  level.  Instead,  a  pilot 
program  (effective  July  1. 1985)  is  being 
established  in  several  ii.stitutions  to 
assess  the  merits  of  implementing  an  8.0 
minimum  grade  level.  "The  pilot  program 
is  intended  to  help  determine  the 
number  of  inmates  affected  by  the 
increase,  the  adequacy  of  educational 
resources,  and  the  effect  of  the 
expanded  program  on  other  institution 
operations.  At  the  conclusion  of  the  pilot 
project,  a  decision  will  be  made  on 
whether  to  finalize  the  8.0  minimum 
grade  level.  Public  comment  previously 
received  on  the  proposed  increase  in 
grade  level  will  be  responded  to  at  the 
time  of  such  final  action. 

2.  Section  544. 71     %  544.71(a)(4) 
inserts  the  date  "June  21, 1982".  as  this 
is  the  date  when  the  existing 
requirement  of  a  6.0  academic  grade 
level  first  became  effective.  Section 
544.71(c)  is  deleted,  as  its  intent  is 
encompassed  within  proposed,  now 
final,  5  544.72(c). 

2.  Section  544.72    The  Bureau  is 
withdrawing  its  proposed  change  to 
§  544.72(b).  That  change  would  have 
required  the  ABE  coordinator  to 
formally  interview  each  inmate  involved 
in  the  ABE  program  at  least  once  every 
90  days.  Instead,  the  Bureau  has  decided 
to  retain  the  existing'requirenfent  of 
once  every  30  days.  This  retention 
ensures  that  each  inmate  involved  in  the 
ABE  Program  is  seen  regularly  during 
the  90  calendar  day  period.  Reference  to 
the  Youth  Corrections  Act  is  deleted 
from  5  544.72(c),  although  the  intent  of 
that  section  is  unchanged. 

^.  Section  544.73    The  word  "work  '  is 
added  to  the  last  sentence  of  this 
section.  The  intent  of  the  sentence  is 
unchanged. 
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List  of  Subjects  in  28  CFR  Part  544 

Education,  Libraries.  Prisoners, 
Recreation. 

Dated:  May  23, 1985. 
Norman  A.  Carlson, 

Director,  Bureau  of  Prisons. 

Conclusion 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96{q),  28  CFR 
Chapter  V  is  amended  as  follows:  In 
Subchapter  C,  by  revising  Part  544, 
Subpart  H. 

In  Subchapter  C,  revise  Part  544, 
Subpart  H  to  read  as  follows: 

SUBCHAPTER  C— INSTJTUTIONAL 
MANAGEMENT 

PART  544— EDUCATION 


Subpart  H— Aduittesic  Education  (ABE) 
Program 

Sec. 

544.70  Purpose  and  scope. 

544.71  Applicability. 

544.72  Procedures. 

544.73  Federal  Prison  Industries  (UNICOR) 
and  inmate  performance  pay  (IPP) 
assignments. 

544.74  Incentives. 

544.75  Disciplinary  action. 

Authority:  5  U.&C.  301;  18  U.S.C.  4001.  4042, 
4081,  4082.  5006-5024.  5039;  28  U.S.C.  509.  Sift 
28  CFR  0.95-0.99. 

§  S44.70    Purpose  and  scope. 

An  inmate  confined  in  a  federal 
institution  who  carmot  read,  write,  or  do 
mathematics  at  the  6.0  academic  grade 
level  is  required  to  attend  an  adult  basic 
education  (ABE)  program  for  a  minimum 
of  90  calendar  days.  The  Warden  shall 
establish  incentives  to  encourage  an 
inmate  to  complete  the  ABE  program. 


§544.71    Applicability. 

(a)  The  provisions  of  this  subpart  on 
the  adult  basic  education  program  apply 
to  all  inmates  in  federal  institutions 
except: 

(1)  Pre-trial  inmates; 

(2)  Inmates  committed  for  purpose  of 
study  and  observation  under  the 
provisions  of  18  U.S.C.  4205(cj: 

(3)  Sentenced  aliens  with  a 
deportation  detainer; 

(4)  Inmates  already  in  UNICOR  or 
Inmate  Performance  Pay  (IPP) 
assignments  in  pay  grades  1,  2,  and  3  at  _ 
the  time  of  implementation  of  this  rule 
(June  21, 1982)  who  do  not  presently 
function  at  the  6.0  academic  grade  level; 

(5)  Other  inmates  who,  for  good  cause, 
the  Warden  may  determine  are  exempt 
from  the  provisions  of  this  rule. 

(b)  Staff  shall  document  in  the 
inmate's  education  file  the  specific 
reasons  for  not  requiring  the  inmate  to 
participate  in  the  ABE  program. 

§  544.72    Procedures. 

(a)  The  Warden  at  each  federal 
institution  shall  ensure  that  an  inmate 
who  is  functioning  below  a  6.0  academic 
grade  level  in  reading,  writing,  and 
mathematics  is  enrolled  in  the  ABE 
program. 

(b)  The  Warden  or  designee  shall 
assign  to  an  education  staff  member  the 
responsibility  to  coordinate  the 
institution's  ABE  program.  The  ABE 
coordinator  shall  meet  initially  with  the 
inmate  for  the  purpose  of  enrolling  the 
inmate  in  the  ABE  program. 
Subsequently,  the  ABE  coordinator  shall 
formally  interview  each  inmate  involved 
in  the  ABE  program  at  least  once  every 
30  days  to  review  and  record  the 
inmate's  progress  in  this  program.  The 
ABE  coordinator  shall  place 
documentation  of  this  interview  in  the 
inmate's  education  file. 

(c)  At  the  end  of  90  calendar  days, 
excluding  sick  time,  furloughs,  or  other 


authorized  absences  from  scheduled 
classes,  the  inmate's  unit  team  shall 
meet  with  the  inmate  in  respect  to  the 
inmate's  continued  involvement  in  the 
ABE  program  towards  attainment  of  the 
6.0  academic  grade  level.  At  this  time, 
the  inmate  may  elect  not  to  continue  in 
the  ABE  program,  and  no  disciplinary 
action  will  be  taken.  The  inmate  does 
not  have  this  option  to  discontinue  in 
programs  where  treatment  is  mandated 
by  statute. 

§  544.73    Federal  Prison  industries 
(UNICOR)  and  inmate  performance  pay 
(IPP)  asaisnments. 

Inmates  who  wish  to  secure  a 
UNICOR  or  IPP  work  assignment  above 
the  fourth  gr-ade  of  compensation  must 
be  able  to  demonstrate  achievement  of 
at  least  a  6.0  academic  grade  level.  An 
inmate  may  be  assigned  to  the  founh 
grade  of  compensation  in  a  UNICOR  or 
IPP  work  assignment  contingent  on  the 
inmate's  enrollment,  and  satisfactory 
participation,  in  the  ABE  program. 
Failure  of  an  inmate  to  make  adequate 
progress  in  the  ABE  program  may  be 
considered  the  basis  for  removal  of  the 
inmate  from  the  UNICOR  or  IPP  work 
assignment. 

§  544.74    Incentives. 

The  Warden  shall  establish  a  system 
of  incentives  to  encourage  an  inmate  to 
obtain  a  minimum  academic  grade  level 
of  6.0. 

§  544.75    Disciplinary  action. 

As  with  other  mandatory  programs, 
such  as  work  assignments,  staff  may 
take  disciplinary  action  against  an 
inmate  whose  academic  level  is  below 
the  6.0  grade  level  when  that  inmate 
refuses  to  enroll  in,  or  to  complete,  the 
mandatory  90  calendar  days  ABE 
program. 
[FR  Doc.  85-14875  Filed  6-19-85;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Parts  541  and  551 

Control,  Custody.  Care,  Treatment, 
and  Instruction  of  Inmates;  Inmate 
Discipline  and  Special  Housing  Units 

agency:  Bureau  of  Prisons.  Justice. 
ACTION:  Proposed  rules. 

summary:  TKe  Bureau  of  Prisons  is 
proposing  amendments  to  its  final  rule 
on  Inmate  Discipline  and  Special 
Housing  Units.  These  amendments  are 
intended  to  clarify  the  existing  Bureau 
policy  and/or  to  address  concerns  that 
have  arisen  since  the  1982  publication  of 
the  final  rule.  In  addition,  the  Bureau  of 
Prisons  is  publishing  a  new  proposed 
rule  on  smoking/non-smoking  areas 
This  rule  provides  guidelines  for 
establishing  smoking/non-smoking 
areas  within  Bureau  institutions. 
DATE:  Comments  must  be  received  on  or 
before  August  19. 1985. 
ADDRESS:  Office  of  General  Counsel. 
Bureau  of  Prisons.  Room  760.  320 1st 
Street  NW..  Washington.  D.C.  20534. 
Comments  received  will  be  available  for 
examination  by  interested  persons  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Pearlman,  Office  of  General 
Counsel.  Bureau  of  Prisons,  phone  202/ 
272-6874. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director.  Bureau  of 
Prisons,  in  28  CFR  0.9A(q).  notice  is 
hereby  given  that  the  Bureau  of  Prisons 
intends  to  publish  in  the  Federal 
Register  proposed  amendments  to  its 
final  rule  on  Inmate  Discipline  and 
Special  Housing  Units,  and  a  new 
proposed  rule  on  smoking/non-smoking 
areas  within  Bureau  institutions. 

The  Bureau's  proposed  rule  on 
smoking/non-smoking  areas  sets  forth 
guidelines  for  the  Warden  to  consider  in 
establishing  smoking/non-smoking 
areas  within  the  institution.  The  rule 
prohibits  smoking  in  those  areas  where 
to  allow  smoking  would  pose  a  hazard 
to  health  or  safety.  The  rule  authorizes 
the  Warden  to  establish  smoking/no 
smoking  areas  in  other  sections  of  the 
institution.  The  rule  requires  "no 
smoking"  areas  be  clearly  identified, 
and  provides  for  disciplinary  action  to 
be  taken  for  failure  to  observe  posted 
smoking  restrictions. 

The  Bureau  published  a  final  rule  on 
Inmate  Discipline  and  Special  Housing 
Units  in  the  Federal  Register  August  17, 
1982  (at  47  PR  35920-35937).  Because 


errors  were  made  in  the  printing  of  this 
document,  a  correction  document  was 
published  in  the  Federal  Register 
September  9, 1982  (at  47  FR  39676- 
39678).  The  present  amendments  are 
intended  to  address  issues  that  have 
arisen  since  the  1982  publication  of  the 
final  rule  on  discipline.  The  proposed 
amendments  are  described  below. 

In  S  541.11.  Table  1,  and  throughout 
the  rule,  the  term  "Lieutenant"  is 
substituted  for  "correctional 
supervisor",  as  this  is  now  the  proper 
designation  for  that  individual.  Table  1 
is  further  revised  by  clarifying  that  the 
Warden.  Regional  Director,  or  General 
Counsel  may  not  increase  any  "valid" 
disciplinary  action  taken.  In  Table  2.  the 
phrase  "of  time  staff  became  aware  of 
the  inmate's  involvement  in  the 
incident"  is  added.  This  is  consistent 
with  the  language  of  existing  $  541.15(b). 

Several  revisions  are  made  to  the 
listing  of  prohibited  acts  contained  in 
S  541.13,  "Prohibited  acts  and 
disciplinary  severity  scale".  A  summary 
of  these  is  given  below. 
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Section  541.13(f).  while  new,  is 
consistent  with  existing  S  541.11(e).  The 
existing  Table  6,  which  is  now 
referenced  in  {  541.13(f).  is  revised  to 
propose  a  six  months  eligibility  period 
for  restoration  of  forfeited  statutory 
good  time.  This  revision  is  made 
because  an  inmate  who  receives  two  or 


more  low  moderate  offenses  within  a  six 
month  period  is  subject  to  having 
statutory  good  time  forfeited  (as 
specified  in  existing  Table  5.  §  541.13). 

Sections  541.15(f)  and  541.17(f)  are 
now  revised  lo  require  that  the 
discipline  committee  shall  make  its 
decision  based  on  at  least  some  facts, 
and  if  there  is  conflicting  evidence,  the 
decision  must  be  based  on  the  greater 
weight  of  the  evidence.  The  phrase 
"some  facts"  refers  to  facts  indicating 
the  inmate  committed  the  prohibited  act. 
while  the  phase  "greater  weight  of  the 
evidence"  refers  to  the  merits  of  the 
evidence,  not  to  its  quantity  nor  to  the 
number  of  witnesses  testifying. 

In  i  541.17,  paragraph  (c)  is  revised  to 
require  the  Institution  Discipline 
Committee  (IDC)  chairman  to  document 
in  a  separate  report,  not  available  to  the 
inmate,  confidential  reasons  for 
declining  to  call  requested  witnesses. 
Paragraph  (d)  is  revised  to  require  that 
when  an  inmate  who  has  had  sanctions 
imposed  by  the  IDC  while  absent  from 
custody  returns  to  custody,  the 
rehearing  is  to  ordinarily  occur  within  60 
days  of  the  inmate's  arrival  at  the 
institution  designated  for  service  of 
sentence.  Paragraph  (g)  now  provides 
for  the  IDC  to  give  the  inmate  a  written 
copy  of  the  decision  and  disposition, 
ordinarily  within  10  days  of  the  IDC's 
decision. 

Section  541.19  now  adds  to  the  written 
policy  the  requirement  that  the 
discipline  committee(8)  give  an  inmate 
"written"  notice  of  its  decision,  and 
advise  the  inmate  that  the  inmate  may 
appeal  the  decision  within  "15  days  " 
under  the  Administrative  Remedy 
Procedure  (see  Part  542  of  this  chapter). 
As  in  S  541.11.  Table  1,  the  Bureau  has 
now  revised  S  541.19  to  state  that  the 
Warden,  Regional  Director,  or  General 
Counsel  may  not  increase  any  "valid" 
sanction  imposed.  For  consistency  with 
the  revised  standard  for  determining 
whether  an  inmate  committed  a 
prohibited  act,  S  541.19(b)  now  inserts 
the  phrase  "some  facts,  and  if  there  was 
conflicting  evidence,  whether  it  was 
based  on  the  greater  weight  of  the 
evidence",  as  the  applicable  standard 
when  assessing  an  appeal. 

For  clarity,  S  541.21(c)(9)  now  states 
that  program  staff  are  to  arrange  to  visit 
inmates  in  special  housing  within  a 
reasonable  time  after  receiving  the 
inmate's  request.  In  §  541.22,  paragraph 
(a)(6)(i)  is  reworded  to  clearly  indicate 
that  the  90-day  provision  does  not  apply 
to  pretrial  inmates. 

"The  Bureau  of  Prisons  has  determined 
that  these  rules  are  not  major  rules  for 
the  purpose  of  E.0. 12291.  The  Bureau  of 
Prisons  has  determined  that  E.0. 12291 
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does  not  apply  to  these  rules  since  the 
rules  involve  agency  management.  After 
review  of  the  law  and  regulations,  the 
Director,  Bureau  of  Prisons,  has  certified 
that  these  rules,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  do  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
data,  views,  or  arguments  in  writing  to 
the  Bureau  of  Prisons,  Room  770,  320  1st 
Street  NW..  Washington,  D.C.  20534. 
Comments  received  duiing  the  comment 
period  will  be  con.sidered  before  final 
action  is  taken.  The  proposed  rules  may 
be  chanjjfd  in  light  of  the  comments 
received.  No  oral  heatings  are 
contemplated. 

List  of  Subjects 

2li  CFR  Pari  541 

Prisoners. 
28  CFR  Pert  551 

Prisoners. 


In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Subchapter  C  of  28 
CFR,  Chapter  V  as  follows: 

I.  In  Subchapter  C  amend  Part  541, 
Subpart  B  to  read  as  follows: 

SUBCHAPTER  C-INSTITUTIONAL 
MANAGEMENT 

PART  541-INMATE  DISCIPLINE  AND 
SPECIAL  HOUSING  UNITS 

Subpart  B— inmate  Discipline  and 
Special  Housing  Units 

A.  The  authority  citation  for  Part  541. 
Subpart  B  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  4001.  4042. 
4081,  4082,  4181-4166,  5006-5024.  5039:  28 
U.S.C.  509,  510;  28  CFR  095-0 0.99. 

B.  In  S  541.11,  Tables  1  and  2  are 
revised  to  read  as  follows: 

§  541.1 1    Notice  to  inmate  of  Bureau  of 

Prisons  rules. 

.        •        •        *        * 

B:LLtNG  CODE  4410~(?8-»l 


SUMHARY  OF  DISCIPLINARY  SYSTEM 


o 


TABLE  1 


2  1, 


Procedures 

Incident  involving  possible 
conwnlssion  of  prohibited  act 


-^ 


Staff  prepares  Incident 
Report  and  forwards  It 
to  Lieutenant. 

Appointment  of  investigator 
who  conducts  investigation 
and  forwards  material  to 
Unit  Discipline  Committee. 

Initial  hearing  before 
Unit  Discipline  Committee. 


-^ 


Hearing  before  Institution 
Discipline  Committee. 


-> 


Appeals  through 
Administrative  Remedy 
Procedure.  " 


TIME  LIMITS   IN  DISCIPLINARY  PROCESS 
TABLE  2 


09 


Dispositions 


1 .     Staff  becomes  aware  of  inmate's  involvement  in  incident. 


-^ 


Observing     staff     may 
resolve  informally  or 
drop  the  charges. 

Lieutenant  may  resolve 
infomally  or  may  drop 
charges.  


maximum  of  24  hours 

2.     Staff  gives  inmate  notice  of  charges 
by  delivering  Incident  Report. 


-> 


Unit  Discipline  Committee 
may  drop  or  resolve 
informally  any  High, 
Moderate,  or  Low 
Moderate  charge, 
impose  allowable 
sanctions  or  refer  to 
Institution  Discipline 
Committee. 

InstTtution  Discipline 
Committee  may   impose 
allowable  sanctions, 
or  drop  the  charges. 


The  Warden,  Regional 
Director,  or  General 
Counsel   may  approve, 
modify,   send  back 
with  directions,  or 
reverse,  but  may  not 
Increase  any  valid 
disciplinary  action 
talcen. 


maximum  of  2  work  days 
(excluding  day  of  notice, 
weekends,  and  holidays) 
of  time  staff  became  aware 
of  the  inmate's   involvement 
in  the  incident. 


minimum  of  24  hours 
(unless  waived) 

4.  Institution  Discipline  Committee 
hearing. 


3.  Initial  hearing. 


NOTE:  These  time  limits  are  subject  to  exceptions  as  provided  in  the 
rules. 

Staff  may  suspend  disciplinary  proceedings  for  a  period  not  to 
exceed  two  weeks  while  informal  resolution  is  attempted.  If 
informal  resolution  is  unsuccessful,  staff  may  reinstitute 
disciplinary  proceedings  at  the  same  stage  at  which 
suspended.  The  time  requirements  then  begin  running  again, 
at  the  same  point  at  which  they  were  suspended. 
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§  54 1 . 1 3    ProNbited  acts  and  disciplinary 
severity  scale. 

C.  In  §  541.13  "Prohibited  acts  and 
disciplinary  severity  scale".  Table  3. 
containing  the  code  of  prohibited  acts, 
will  be  amended: 

1.  In  the  Greatest  Category: 

A.  By  revising  prohibited  act  101  to 
read,  "Assaulting  any  person  (includes 
sexual  assault]  or  an  armed  assault  on 
the  institution's  secure  perimeter"; 

B.  By  revising  prohibited  act  104  to 
read.  "Possession,  manufacture,  or 
introduction  of  a  gun,  firearm,  weapon, 
sharpened  instrument,  knife,  dangerous 
chemical,  explosive  or  any 
ammunition '; 

C.  By  revising  prohibited  act  108  to 
read.  "Possession,  manufacture,  or 
introduction  of  a  hazardous  tool  (Tools 
most  likely  to  be  used  in  an  escape  or 
escape  attempt  or  to  serve  as  weapons 
capable  of  doing  serious  bodily  harm  to 
others;  or  those  hazardous  to 
institutional  security  or  personal  safety; 
e.g.,  hack-saw  blade)"; 

D.  By  adding  a  new  prohibited  act  198 
to  read,  "Interfering  with  a  staff  member 
in  the  performance  of  duties  [Conduct 
mii!;t  be  of  the  Greatest  Severity  nature.) 
This  charge  is  to  be  used  only  when 
another  charge  of  greatest  severity  is  not 
applicable.";  and 

E.  By  revising  prohibited  act  199  to 
read,  "Conduct  which  disrupts  or 
interferes  with  the  security  or  orderly 
running  of  the  institution  or  the  Bureau 
of  Prisons  [Conduct  must  be  of  the 
Greatest  Severity  natJie.)  This  charge  is 
to  be  used  only  vvheil  anothei  charge  of 
greatest  severity  is  net  applicable. " 

2.  In  the  High  Category: 

A.  By  revising  prohibited  act  208  to 
read.  "Possession  of  any  unauthorized 
locking  device,  or  lock  pick,  or 
tampering  with  or  blocking  any  lock 
device  (includes  keyfi)"; 

B.  By  revising  prohibited  act  219  to 
read.  "Stealing  ((heft;  this  includes  data 
obtained  through  the  unauthorized  use 
of  a  comm.mications  facility,  or  through 
the  unauthorized  access  to  disks,  tapes, 
or  con'pii''-r  printouts  or  other 
automated  equipment  on  which  data  is 
stored.)": 

C.  By  adding  a  new  prohibited  act  221 
to  read.  "Being  in  an  unauthorized  area 
(any  area  aulhonzed  only  for  the 
opposite  sex)  (This  includes  any  inmate 
found  in  an  otherwise  authorized  area 
with  an  inmate  of  tliK  opposite  sex 
without  staff  perniiseion.) "; 

D.  By  moving  existing  prohibited  act 
322,  "Making,  possessing,  or  using 
intoxicants",  from  the  moderate  to  high 
category  (prohibited  act  22). 


E,  By  adding  a  new  prohibited  act  298, 
to  read.  "Interfering  with  a  staff  member 
in  the  performance  of  duties  (Conduct 
must  be  of  the  High  Severity  nature.] 
This  charge  is  to  be  used  only  when 
another  charge  of  high  severity  is  not 
applicable.";  and 

F.  By  revising  prohibited  act  299  to 
read,  "Conduct  which  disrupts  or 
interferes  with  the  security  or  orderly 
running  of  the  institution  or  the  Bureau 
of  Prisons  [Conduct  must  be  of  the  High 
Severity  nature.)  This  charge  is  to  be 
used  only  when  another  charge  of  high 
severity  is  not  applicable." 

3.  In  the  Moderate  Category: 

A.  By  revising  prohibited  act  331  to 
read.  "Possession,  manufacture,  or 
introduction  of  a  non-hazardous  tool 
(Tool  not  likely  to  be  used  in  an  escape 
or  escape  attempt,  or  to  be 
manufactured  or  to  serve  as  a  weapon 
capable  of  doing  serious  bodily  harm  to 
others,  or  not  hazardous  to  institutional 
security  or  personal  safety)"; 

B.  By  adding  a  new  prohibited  act  398 
to  read,  "Interfering  with  a  staff  member 
in  the  performance  of  duties  [Conduct 
must  be  of  the  Moderate  Severity 
nature).  This  charge  is  fo  be  used  only 
when  another  charge  of  moderate 
severity  is  not  applicable.";  and 

C.  By  revising  prohibited  act  399  to 
read.  "Conduct  which  disrupts  or 
interferes  with  the  security  or  orderly 


running  of  the  institution  or  the  Bureau 
of  Prisons  [Conduct  must  be  of  the 
Moderate  Severity  nature).  This  charge 
is  to  be  used  only  when  another  charge 
of  moderate  severity  is  not  applicable." 
4.  In  the  Low  Moderate  Category: 

A.  By  adding  a  new  prohibited  act  409 
to  read.  "Unauthorized  physical  contact 
(e.g.,  kissing,  embracing)"; 

B.  By  adding  a  new  prohibited  act  498 
to  read,  "Interfering  with  a  staff  member 
in  the  performance  of  duties  (Conduct 
must  be  of  the  Low  Moderate  Severity 
nature.)  This  charge  is  to  be  used  only 
when  another  charge  of  low  moderate 
severity  is  not  applicable.";  and 

C.  By  revising  prohibited  act  499  to 
read,  "Conduct  which  disrupts  or 
interferes  with  the  security  or  orderly 
running  of  the  institution  or  the  Bureau 
of  Prisons  (Conduct  must  be  of  the  Low 
Moderate  Severity  naiure)  This  charge 
is  to  be  used  only  when  another  charge 
of  low  moderate  severity  is  not 
applicable." 

D.  In  §  541.13.  paragraph  (f)  is  added. 

and  Table  6,  now  referenced  in  this 

paragraph,  is  amended  to  read  as 

follows: 

.        •        •        *        • 

(f)  Sanctions  by  severity  of  prohibited 
act,  with  eligibility  for  restoration  of 
forfeited  and  withheld  statutory  good 
time  are  presented  in  Table  6. 


Table  6.-Sanctions  by  Severity  of  Prohibited  Act,  With  Eligibility  for  Restoration  of 
Forfeited  and  Withheld  Statutory  Good  Time 


Severity  ol  act         Sanctions 


a'^ouni 
krierted  SGI 


Maximum 

am»)uni 

wKhOeW  SGT 


Eligibility  restoration 
tufleited  SGT  (moottis) 


Eligibility 

restoration 

•iinhek)  SGT 

(months) 


f.tafirr,ui^  dis 
seg  (daysl 


Low  moderate     E-P . 


N/A.. 


N/A  (1st  oKense)  6 
morttis  (2nd  or  3rd 
offorise  in  same 
category  w.lhin  six 
months). 


N/A 


E.  In  §  541.15,  paragraph  (f) 
introductory  text  is  revised  !o  read  as 
follows; 

§  541.15    Initial  hearing. 
*         *         *         •         * 

(f)  The  Unit  Discipline  Committee 
shall  consider  all  evidence  presented  at 
the  hearing  and  shall  make  a  decision 
based  on  at  least  some  facts,  and  if 
there  is  conflicting  evidence,  it  must  be 
based  on  the  greater  weight  of  the 
evidence.  The  UDC  shall  lake  one  of  the 
following  actions: 


F.  In  §  541.17.  paragraphs  (c).  (d).  (f). 
introductory  text,  and  (g)  are  revi.sed  to 
read  as  follows:  f 

§  541.17    Procedures  in  Institution 
Discipline  Committee  hearings. 

***** 

(c)  The  inmate  is  entitled  to  make  a 
statement  and  to  present  documentary 
evidence  in  the  inmate's  own  behalf.  An 
inmate  has  the  right  to  submit  names  of 
requested  witnesses  and  have  them 
called  to  testify  and  to  present 
documents  in  the  inmate's  behalf, 
provided  the  calling  of  witnesses  or  lhi> 
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disclosure  of  documentary  evidence 
does  not  jeopardize  or  threaten 
institutional  or  an  individual's  security. 
The  chairman  shall  call  those  witnesses 
who  have  information  directly  relevant 
to  the  charj;e(s)  and  who  are  reasonably 
available.  This  may  include  witnesses 
from  outside  of  the  institution.  The 
inmate  charged  may  be  excluded  during 
the  appearance  of  the  outside  witness. 
The  appearance  of  the  outside  witness 
should  be  in  an  area  of  the  institution  in 
which  outside  visitors  are  usually 
allowed.  The  chairman  need  not  call 
repetitive  witnesses.  The  reporting 
o^icer  and  other  adverse  witnesses 
need  not  be  called  if  their  knowledge  of 
the  incident  is  adequately  summarized 
in  the  Incident  Report  and  other 
investigative  materials  supplied  to  the 
IDC.  The  chairman  shall  request 
submission  of  written  statements  from 
unavailable  witnesses  when  necessary 
for  an  appreciation  of  the  circumstances 
surrounding  the  charge(s).  The  chairman 
shall  document  reasons  for  declining  to 
call  requested  witnesses  in  the  IDC 
rKport.  or.  if  the  reasons  are 
confidential,  in  a  separate  report,  not 
available  to  the  inmate.  The  inmate's 
staff  representative,  or  when  the  inmate 
waives  staff  representation  members  of 
the  Committee,  shall  question  witnesses 
requested  by  the  inmate  who  are  called 
before  the  IDC.  The  inmate  who  has 
waived  staff  representation  may  submit 
questions  for  requested  witnesses  in 
writing  to  the  Committee.  The  inmate 
may  not  question  any  witness  at  the 
hearing. 

(d)  An  inmate  has  the  right  to  be 
present  throughout  the  Institution 
Discipline  Committee  hearing  except 
during  deliberations  of  the  Committee  or 
when  institutional  security  would  be 
jeopardized.  The  chairman  must 
document  in  the  record  the  reason(s)  for 
excluding  an  inmate  from  the  hearing. 
An  inmate  may  waive  the  right  to  be 
present  at  the  hearing,  provided  that  the 
waiver  is  documented  by  staff  and 
reviewed  by  the  IDC.  A  waiver  may  be 
in  writing,  signed  by  the  inmate,  or  if  the 
inmate  refuses  to  sign  a  waiver,  it  may 
be  shown  by  a  memorandum  signed  by  ' 
staff  and  witnessed  by  a  second  staff 
member  indicating  the  inmate's  refusal 
to  appear  at  the  hearing.  The  Committee 
may  conduct  a  hearing  in  the  absence  of 
an  inmate  when  the  inmate  waives  the 
right  to  appear.  When  an  inmate 
escapes  or  is  otherwise  absent  from 
custody,  the  Institution  Discipline 
Committee  shall  conduct  a  hearing  in 
the  inmate's  absence  at  the  institution  in 
which  the  inmate  was  last  confined. 
When  an  inmate  who  has  had  any 
sanctions  imposed  by  the  IDC  while 


absent  from  custody  returns  to  custody, 
the  Warden  shall  have  the  charges 
reheard  before  the  Institution  Discipline 
Committee  ordinarily  within  60  days  of 
the  inmate's  arrival  at  the  institution  to 
which  the  inmate  is  designated  after 
return  to  custody,  and  following 
appearance  before  the  Unit  Discipline 
Committee  at  that  institution.  The  UDC 
shall  ensure  that  the  inmate  has  all 
rights  required  for  appearance  at  the 
Institution  Discipline  Committee, 
including  delivery  of  charge(s), 
advisement  of  the  right  to  remain  silent 
and  other  rights  to  be  exercised  at  the 
IDC.  All  the  applicable  procedural 
requirements  of  Institution  Discipline 
Committee  hearings  apply  to  this 
rehearing,  except  that  written 
statements  of  witnesses  not  readily 
available  may  be  liberally  used  instead 
of  in-person  witnesses.  The  IDC  upon 
rehearing  may  dismiss  the  charge(s),  or 
;-lnay  modify  but  may  not  increase  the 
sanctions  previously  imposed  in  the 
inmate's  absence. 

•  •  •  *  • 

(fj  The  IDC  shall  consider  all  evidence 
presented  at  the  hearing  and  shall  make 
a  decision  based  on  at  least  some  facts, 
and  if  there  is  conflicting  evidence,  it 
must  be  based  on  the  greater  weight  of 
the  evidence.  The  Committee  shall  find 
that  the  inmate  either 
•        *        •        •        • 

(g)  The  Institution  Discipline 
Committee  shall  prepare  a  record  of  its 
proceedings  which  need  not  be 
verbatim.  This  record  must  be  sufficient 
to  document  the  advisement  of  inmate 
rights,  the  Committee's  findings,  the 
Committee's  decision  and  the  specific 
evidence  relied  on  by  the  Committee, 
and  must  include  a  brief  statement  of 
the  reasons  for  the  sanctions  imposed. 
The  evidence  relied  upon,  the  decision, 
and  the  reasons  for  the  actions  taken 
must  be  set  out  in  specific  terms  unless 
doing  so  would  jeopardize  institutional 
security.  The  IDC  shall  give  the  inmate  a 
written  copy  of  the  decisions  and 
disposition,  ordinarily  within  10  days  of 
the  IDC's  decision. 

*  •  •  *  • 

G.  In  §  541.19,  the  introductory 
paragraph  and  paragraph  (b)  are  revised 
to  read  as  follows: 

§  54 1 . 1 9    Appeals  from  UnH  Dlscipltn* 
Committee  or  Institutional  Discipline 
Committee  actions. 

At  the  time  the  Unit  Discipline 
Committee  or  Institution  Discipline 
Committee  gives  an  inmate  written 
notice  of  its  decision,  they  shall  also 
advise  the  inmate  that  the  inmate  may 
appeal  the  decision  within  15  days 
under  Administrative  Remedy 


Procedures  (see  Part  542  of  this  chapter). 
On  appeals,  the  Warden,  Regional 
Director,  or  General  Counsel  may 
approve,  modify,  reverse,  or  send  back 
with  directions  any  disciplinary  action 
of  the  Unit  Discipline  Committee  or 
Institution  Discipline  Committee  but 
may  not  increase  any  valid  sanction 
imposed.  On  appeals,  the  Warden, 
Regional  Director,  or  General  Counsel 
shall  consider: 
•         •         •         •         * 

(b)  Whether  the  Unit  Discipline 
Committee  or  Institution  Discipline 
Committee  based  on  its  decision  on 
some  facts,  and  if  there  was  conflicting 
evidence,  whether  it  was  based  on  the 
greater  weight  of  the  evidence:  and 

4  •  •  e  • 

H.  In  S  541.21,  paragraph  (c](9)  is 
revised  to  read  as  follows: 

§  54 1 .2 1    Conditions  of  disciplinary 
segregation. 

*  •  •  •  • 

(c)  •  *  * 

(9)  Supenision.  In  addition  to  the 
direct  supervision  afforded  by  the  unit 
officer,  a  member  of  the  medical 
department  and  one  or  more  responsible 
officers  designated  by  the  Warden 
[ordinarily  a  Lieutenant]  shall  see  each 
segregated  inmate  daily,  including 
weekends  and  holidays.  Members  of  the 
program  staff  shall  arrange  to  visit 
irunates  in  special  housing  within  a 
reasonable  time  after  receiving  the 
inmate's  request. 

«  «  •  4  • 

I.  In  §  541.22.  paragraph  (a](6)(i]  is 
revised  to  read  as  follows: 

§  541.22    Administrative  detention. 

•  e  •  •  • 

(a)  •  •  * 

(6)  •   •   • 

(i)  In  Security  Level  1  through  5  and  in 
Administrative  type  institutions,  staff 
within  90  days  of  an  inmate's  placement 
in  post-disciplinary*  detention  shall, 
except  for  pre-trial  inmates,  either  return 
the  inmate  to  the  general  inmate 
population  or  effect  a  transfer  to  a  more 
suitable  institution. 


II.  In  Subchapter  C,  amend  Part  551  by 
adding  a  new  Subpart  N  to  read  as 
follows: 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  551— MISCELLANEOUS  * 
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Subpart  N— Smoking/Non-Smoking  Areas 

Sec. 

551.100  Purpose  and  »cnpe. 

551.161  Definition. 

551.1ti2  Notice  of  "no-smoking"  areas. 

Aulhority:  5  U.S.C.  301;  18  U.S.C.  4001.  4042. 
4081.  4082,  5015.  5039;  28  L'.S.C.  509.  510;  28 
CFR  0  95-0.99. 


Subpart  N- 
Areas 


-Smoking/Non-Smoking 


§551.160    Purpose  and  scope. 

The  Warden,  as  set  forth  in  this  rule. 


may  establish  smoking/no  smoking 
areas  within  the  institution. 

(a)  Smoking  is  prohibited  in  those 
areas  where  to  allow  smoking  would 
pose  a  hazard  to  health  or  safety. 

(b)  Smoking/no  smoking  areas  may  be 
established  in  other  areas  of  the 
institution,  in  the  discretion  of  the 
Warden. 

55  551.161     Definition. 

For  purposes  of  this  rule,  smoking  is 
defined  as  the  use  or  carrying  of  any  lit 
tobacco  product. 


<!  551 .162    Notice  of  "no  smoking"  areas. 

The  Warden  shall  ensure  that  "no 
smoking"  areas  are  clearly  identified. 
Disciplinary  action  may  be  taken  for 
failuj-e  to  observe  posted  smoking 
restrictions. 

Dated:  June  17, 1985. 
Norman  A.  CarlsoR, 

Director.  Bureau  of  Prisons. 
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DEPARTMENT  OF  THE  INTERIOR 

Fisti  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants:  Reclassification  of  the 
American  Alligator  In  Florida  to 
Threatened  Due  to  Similarity  of 
Appearance 

agency:  Fish  and  Wildlife  Service. 

InU-ridr. 

ACTION:  Final  rule. 

SUMMARY:  The  Service  reclassifies  the 
American  alligator  [Alligator 
mi^sissippiensis)  in  Florida,  where  the 
species  is  presently  classified  as 
threatened,  to  a  classification  of 
threatened  due  to  similarity  of 
appearance,  undtr  provisions  of  the 
Endangered  Species  Aft  of  1973.  as 
amended.  This  change  is  based  on 
evidence  that  the  species  is  nut 
biologically  threatened,  a  legal  status 
defined  for  species  believed  likely  to 
become  endangered  within  the 
foreseeable  fuiure.  Productive  alliyator 
populations  are  well  distributed 
throughout  the  State  wherever  suitable 
habitat  occurs,  with  over  6,700.000  acres 
of  wetland  habitat  currently  occupied  by 
the  species.  Reclassification  of  Florida 
alligators  reduces  restrictions  on  the 
State  for  future  management  and 
research.  Any  harvests  in  Florida  must 
he  within  constraints  established  by  the 
S«Tvice's  special  rule  on  American 
alligators  50  CFR  17.42(a]  and  existing 
State  statutes  and  regulations. 
EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  July  22.  1985. 

AOORESSES:  The  complete  fde  for  this 
rule  IS  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Ejidangered  Species  Field 
Station.  Jackson  Mall  Office  Center, 
Suite  316.  300  Woodrow  Wilson  .^ venue, 
(ackson,  Mississippi  39213 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Wendell  Neal  (See  ADDRESSES 
above)  (601/960-^900  or  FTS  490-1900). 
or  Mr.  John  L.  Spinks.  Jr..  Chief.  Office  of 
Endangered  Species.  U.S.  Fish  and 
Wildlife  Service.  Washington.  DC. 
20240  (703/235-2771  or  FTS  235-2771) 

SUPPLEMENTARY  INFORMATION: 

Background 

The  American  alligator  [Alligator 
mississippiensis)  occurs  in  varying 
densities  in  wetland  habitats  throughout 
the  Southeast  including  all  or  parts  of 
the  following  States:  Alabama. 
Arkansas.  Georgia,  Florida.  Louisiana. 


Mississippi.  Oklahoma,  North  Carolina. 
South  Carolina,  and  Texas.  The  alligator 
is  a  large  wetland  species  of  significant 
scientific  and  commercial  value. 
Crocodilians  such  as  the  American 
alligator  are  the  only  extant 
representatives  of  the  order 
Archosauria.  and  this  species  represents 
one  of  only  two  extant  species  of  the 
f^enusAlligiitor.  The  crocodilians 
evolved  as  a  group  some  180-200  million 
years  ago  and  show  many  advanced 
charactehstics.  such  as  a  four- 
chambered  heart,  rudimentary 
diaphragm,  and  elaborate  maternal  care 
and  behavior. 

The  alligator  was  first  classified  as 
endangered  throughout  its  range  in  196" 
due  to  concern  over  poorly  regulbted  or 
unregulated  harvests.  Subsequently,  in 
rt;sponse  to  Federal  and  State 
protection,  the  alligator  recovered 
rapidly  in  many  parts  of  its  range, 
enabling  the  Service  to  undertake  the 
following  reclassification  actions:  (1) 
Reclassification  to  threatened  due  to 
similarity  of  appearance  in  three  coastal 
parishes  of  Louisiana,  reflecting 
complete  recovery  (September  26. 
1975 — 40  FR  44412);  (2)  Reclassification 
to  threatened,  reflecting  partial 
recovery,  in  all  of  Florida  and  certain 
coastal  areas  of  South  Carolina. 
Georgia.  Louisiana,  and  Texas  (January 
10.  1977-^2  FR  2071);  (3) 
Reclassification  to  threatened  by 
similarity  of  appearance,  again 
reflecting  complete  recover>'.  in  nine 
additional  parishes  of  Louisiana  (June 
25. 19^9— H  FR  37130);  (4) 
Reclassification  to  threatened  by 
similarity  of  appearance  in  52  parishes 
m  Louisiana,  reflecting  complete 
recovery  (August  10. 1981—46  FR  40664): 
(5)  Reclassification  to  threatened  by 
similarity  of  appearance  in  Texas, 
reflecting  complete  recovery  (Octolier 
12. 1983—48  FR  46332). 

In  June  1982.  the  Service  began  a 
status  assessment  of  the  alligator  in  the 
State  of  Flonda  by  a  review  of  data  and 
malenals  held  by  the  Gainesville 
Wildlife  Research  Laboratory  of  the 
Florida  Game  and  Fresh  Water  Fish 
Commission.  The  data  with  the  most 
significant  bearing  on  status  of  Florida 
alligators  are  found  in  results  of  night 
count  surveys  that  have  been  conducted 
since  1971  in  all  major  habitat  types. 
These  data  are  stored  on  computer  at 
the  Wildlife  Research  Laboratory.  Dr. 
C.L  Abercrombie.  a  biologist  stationed 
at  the  laboratory,  provided  summaries 
and  analyses  of  these  unpublished  data 
based  on  computer  printouts  of  about 
3,000  miles  of  survey  lines.  The  Wildlife 
Research  Laboratory  also  holds  large 


quantities  of  data  on  population 
parameters  for  specific  research  areas, 
including  Orange  Lake.  Lake  Griffin.       \ 
Newnans  Lake,  and  Lochloosa  Lake.  In  * 
addition,  in  order  to  more  fully 
understand  Florida  alligator  data,  a 
number  of  references  were  consulted, 
including  Goodwin  and  Marion  (1978. 
1979).  Mines  (1979).  Dietz  and  Hines 
(1980).  and  Wood  and  Humphrey  (1983). 
The  most  important  of  these  are  listed  in 
the    References"  section  of  this 
proposed  rule. 

The  evaluation  of  past,  current,  and 
likely  future  alligator  habitat  status  is 
based  primarily  on  data  obtained  from 
the  Fish  and  Wildlife  Service's  National 
W  etlands  Inventory  Station,  St. 
Petersburg,  Florida.  These  data  are  the 
best  available  and  provide  estimates  of 
past  and  present  acreage  in  various 
wetland  habitat  types. 

The  Service  believes  these  data 
indicate  that  the  American  alligator  in 
Florida  is  not  likely  to  become 
endangered  within  the  foreseeable 
future,  and  thus  its  current  designation 
as  a  threatened  species  should  be 
changed.  However,  because  of  the 
alligator's  similarity  of  appearance  to 
other  endangered  crocodilians  and  the 
fact  that  hides  or  other  parts  may  occur 
in  the  trade,  it  is  necessary  to  maintain 
restrictions  on  commercial  activities 
involving  alligators  taken  in  the  State  to 
insure  the  donservation  of  other  alligator 
populations,  as  well  as  other 
crocodilians.  that  are  threatened  or 
endangered.  This  will  be  accomplished 
through  restrictions  in  the  Service's 
special  rule  on  American  alligators  (50 
CFR  17.42(a)).  Section  4(e)  of  the 
Endangered  Species  Act  authorizes  the 
treatment  of  a  species  (or  subspecies  or 
distinct  population)  as  an  endangered  or 
threatened  species  even  though  it  is  not 
otherwise  listed  as  endangered  or 
threatened,  if  it  is  found:  (a)  That  the 
species  so  closely  resembles  in 
appearance  an  endangered  or 
threatened  species  that  enforcement 
personnel  would  have  substantial 
difficulty  in  differentiating  between 
listed  and  unlisted  species;  (b)  that  the 
effect  of  this  substantial  difficulty  is  an 
additional  threat  to  the  endangered  or 
threatened  species;  and  (c)  that  such 
treatment  of  an  unlisted  species  will 
substantially  facilitate  the  enforcement 
and  further  the  policy  of  the  Act. 

The  Service  already  treats  American 
alligators  found  in  Louisiana  and  Texas 
as  threatened  because  of  their  similarity 
of  appearance  to  other  American 
alligators,  as  well  as  other  crocodilians, 
that  are  listed  as  threatened  or 
endangered.  Certain  restrictions  are 
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imposed  on  commercial  activities 
involving  specimens  taken  in  Louisiana 
and  Texas  to  insure  the  conser\ation  of 
other  endangered  or  threatened 
alligators  and  other  crocodilians.  The 
Ser\ice  will  now  treat  American 
alligators  found  in  Florida  as  threatened 
due  to  similarity  of  appearance,  and 
imposes  similar  restrictions  on 
commercial  activities  involving 
specimens  taken  in  Florida. 

Summary  of  Comments  and 
Recommendations 

In  the  June  20. 1984.  proposed  rule  (50 
CFR  25342)  and  associated  notifications, 
all  interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  development  of 
a  final  rule.  Appropriate  State  agencies, 
county  governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Newspaper 
notices  were  published  in  the  Orlando 
Sentinel  on  July  8, 1984:  in  the  Miami 
Herald  on  July  16. 1984;  and  in  the 
Tallahassee  Democrat  on  July  7. 1984. 
The  notices  invited  general  public 
comment.  A  public  hearing  was  neither 
requested  nor  held.  Twenty-four 
comments  were  received  and  are 
discussed  below. 

The  Ser\'ice  received  comments  from 
the  following  individuals  and 
organizations:  The  New  York  Zoological 
Society;  the  Safari  Club  International; 
the  Florida  State  Museum;  the  U.S. 
Department  of  the  Interior.  National 
Park  Service  (Washington  office  and 
Everglades  National  Park  office):  the 
Florida  Audubon  Society:  the  National 
Audubon  Society;  the  Florida  Game  and 
Fresh  Water  Fish  Commission;  the 
Georgia  Department  of  Natural 
Resources.  Game  and  Fish  Division;  the 
Alabama  Department  of  Conservation 
and  Natural  Resources.  Division  of 
Game  and  Fish;  the  Florida  Department 
of  Natural  Resources;  the  Mississippi 
Department  of  Wildlife  Conservation; 
the  North  Carolina  Wildlife  Resources 
Commission;  the  Louisiana  Department 
of  Wildlife  and  Fisheries:  the  County  of 
Sarasota,  Florida.  Natural  Resources 
Management  Department;  the  St.  Lucie 
County.  Florida,  Board  of 
Commissioners:  the  U.S.  Environmental 
Protection  Agency,  Region  IV;  the  U.S. 
Department  of  Agriculture.  Florida 
National  Forests;  the  Florida  Wildlife 
Society:  Mr.  James  H.  Powell.  Jr.;  and 
Mr.  Manuel  Lopez. 

Twenty-two  of  the  comments 
supported  the  proposal,  voiced  no 
objection  to  the  proposal,  or  provided 
comments  that  were  not  substantive  in 
nature.  Two  comments  expressed 
concern  regarding  the  proposal. 


Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  American  alligator  in  Florida 
should  be  reclassified  from  threatened 
to  threatened  due  to  similarity  of 
appearance.  Procedures  found  at  section 
4(a)(1)  of  the  Endangered  Species  Act 
(16  U.S.C.  1531  et  seq.)  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (50  CFR  Part  424), 
set  forth  five  factors  to  be  used  in 
determining  whether  to  add,  reclassify. 
or  remove  a  speties  from  the  list  of 
endangered  and  threatened  species. 
These  factors  and  their  application  to 
the  American  alligator  [Alligator 
mississippiensis)  in  Florida  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  American 
alligator  populations,  in  terms  of  both 
density  and  total  numbers,  are  limited 
by  the  productivity  and  amount  of 
available  habitat.  Florida  has  more 
alligator  habitat  than  any  other  State 
within  the  alligator's  range.  The  best 
available  data  on  wetland  habitat  in 
Florida  comes  from  the  National 
Wetlands  Inventory  group  of  the 
Service,  which  is  located  in  St. 
Petersburg.  Florida.  Although  there  are 
many  publications  on  Florida  wetlands, 
they  lack  the  specificity  found  in  these 
draft  data.  Table  1.  below,  depicts  these 
estimates  by  habitat  type  according  to 
Circular  39  (Shaw  and  Fredine.  1956).  a 
Service  pubhcation  which  classifies 
wetland  types. 

Table   1  -Draft  Data  on  Wetland  Inventoby  in  Florida-From  National  Wetland 

INVENTORY.  U.S.  FiSH  AND  WILDLIFE  SERVICE,  St    PETERSBURG,  FLORIDA,  EXCEPT  AS  OTHER- 
WISE Noted 

Estimated 

occupancy 

tiatxtat  t>y 

euigauxs 

(percent  and 

acres) 


The  Department  of  the  Interior. 
National  Park  Service  (Washington 
Office  and  Everglades  National  Park 
Office)  requested  that  the  proposal  be 
ameliorated  with  a  possible  alternative 
of  deleting  Broward,  Collier.  Dade,  and 
Monroe  counties  from  the  proposal.  The 
basis  for  the  request  was  possible  illegal 
poaching  resulting  from  reopening  a 
legal  market  for  alligator  hides  in 
Florida  and  the  possible  effects  on  the 
American  crocodile  both  on  and 
adjacent  to  the  Everglades  National 
Park.  This  concern  presupposes  that 
reclassification  will  result  in  a  State- 
wide open  season  with  an  open 
commercial  market  for  hides.  In 
actuality,  taking  and  commerce  will 
continue  to  be  tightly  controlled  through 
the  Endangered  Species  Act  by  means  of 
the  special  rule  on  threatened  due  to 
similarity  of  appearance  alligators. 
Sustained  yield  harvesting  will  not  be 
an  open  ended  affair  but  a  carefully 
controlled  procedure  on  a  limited  area 
basis.  The  Service  consulted  with  the 
Florida  Game  and  Fresh  Water  Fish 
Commission  during  development  of  the 
proposed  rule  as  it  may  relate  to 
American  crocodiles.  It  was  determined 
that  in  areas  where  alligators  and 
crocodiles  occurred  together,  taking 
would  be  limited  to  removal  of  specific 
nuisance  alligators  on  a  carefully 
controlled  and  monitored  basis. 

Mr.  James  H.  Powell.  Jr.  expressed  a 
concern  about  the  possible  effect  of 
increased  alligator  hides  in  international 
trade  and  the  possible  effect  on  other 
endangered  or  threatened  crocodilians. 
The  Service  is  aware  of  this  possible 
impact  and  will  continue  to  monitor  the 
situation  and  take  appropriate  action  if 
evidence  indicates  that  restrictions  are 
warranted. 


Typ« 


Paka^Tna  Forasted 
Cir  39  type*  1 .  7,  8.  bottomland  hardwood  torestt  seasonally 
Hooded  basHW  or  Hat*;  cypce8».gum  swampt.  t)ay->iead». 
bogs,  pocoana - 

Pakjstiine  Scrub-Shmb 
Cir  39  type  6.  bunonbiia»i  type - 

Palusthne  Emargem 
Cr  39.  typae  2,  3.  *.  tniani  fresh,  shallow  marshes 


Estuanne  InlertkM 
Ot  39  type  20.  mangrove  swamps 


Pakathna  Opan  Watar 
Cf    39  type  5.  water  ad(acenl  to  marshes,  cypraaa 
small  water  bodies  less  than  20  acres 


Lacusima 
latmt  largar  ttian  20  acres  m  sua 
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Table  1  —Draft  Data  on  Wetland  Inventoav  in  Florida— From  National  Wetland 
iNVENTOflv,  US.  Fish  and  Wiloufe  Service.  St  Petersburg.  Florida,  Except  as  Other- 
wise ^40TED— Continued 


T»p« 

1860 

MMniofy 

(acraal 

Lla  1970a 
(acrat) 

Changa 
(acraa) 

Eakmaiad 

lMM«by 

aiigaiofs 

(parcantand 

acraa) 

Ettumnmrnnatl  emmttnt 
Or    39  MM*   16.   17.   16.  COMM  immiao 
ragi^artir  and  na^iwly  Moodrt ~ 

±361.517 

263.202 

±57.806 

8.026 
±2.436 

200.000 

±363.606 

244.507 
±53.464 

34.963 

•25  056 

±S4.SS6 

-38.686 

±17,300 

'26  957 
±24.926 

1.560,000 
10% 

Or   38  l»p*  5  and  10  Mm*  degra*  4;  al  aq 
pads,  hyMtal 

make  badi  (My 

24.000 
100% 

SMam  bodir  vh.  ttkan  Irom  data  proMdMl 
Walar  nawufcea  «id  ConaanaMon.  Fionda 

by  DMann  of 
Roaid  ol  Con- 

35.000 
100S 

200.000 

•'rfMk     

13.566.103 
±1.544.044 

11.810.660 

1 1.455.000 



6.713.000 

Trends  are  depicted  as  comparisons 
between  the  1950  inventory  and  the  late 
1970's  inventory  Because  the  data  are 
derived  through  a  sampling  scheme,  all 
figures  are  estimates  with  each  carrying 
a  confidence  interval.  The  table  also 
shows  an  estimated  occupancy  rate  by 
alligators.  These  estimates  were  made 
by  Tommy  Hines  and  Allen  Woodward, 
biologists  employed  by  the  Florida 
Game  and  Fresh  Water  Fish 
Commission.  The  estimates  were  based 
upon  night  count  survey  data 
(Abercrombie.  1982).  nuisance  complaint 
records,  and  personal  observation  and 
knowledge  by  these  biologists  of  the 
distribution  and  abundance  of  alligatois 
in  Florida. 

Table  1  indicates  that  more  than 
8,700.000  acres  of  Florida  wetlands  are 
occupied  by  alligators:  this  probably 
represents  more  than  one-third  of  the 
total  habitat  occupied  by  the  species 
throughout  its  range.  A  general  summary 
of  occupied  habitats  in  Florida  is  as 
follows:  Fresh  marsh — approximately 
3.600.000  acres:  wooded  permanent 
water  areas — 1.200.000  acres;  lakes — 
estimated  to  number  30.000  and 
comprising  1,700.000  acres;  and  rivers 
and  streams — 200  000  acres. 

One  habitat  type,  the  palustrine 
emergent,  which  includes  the  Everglades 
and  other  freshwater  marshes,  has 
undergone  loss  of  approximately  25 
percent  in  the  last  30  years  due  to 
drainage  and  conversion  to  agricultural 
use.  Also,  this  habitat  type  has  been 
rendered  less  productive  as  alligator 
habitat  due  to  the  construction  of  levee 
systems  for  flood  control.  However,  the 
total  amount  of  fresh  marsh  habitat  still 
tubstantiaily  exceeds  3  million  acres 
and  is  likely  to  remain  an  abundant 
habitat  type  for  the  foreseeable  future. 


The  data  also  show  losses  occurring  in 
saltmarsh  and  brackish  areas,  but  these 
have  never  been  important  components 
of  alligator  habitat. 

Florida's  lake  habitats,  although 
smaller  in  total  size  than  the  fresh 
marshes,  are  highly  productive,  often 
having  alligator  densities  well  in  excess 
of  the  marsh  areas.  In  terms  of  available 
habitat,  lakes  are  not  being  lost  to 
human  activities,  although  residential 
buildup  on  some  lakes  causes  an 
increase  in  potential  human/alligator 
conflicts  and  some  marshes  associated 
with  lakes  are  being  drained.  The 
streams  of  northern  Florida  contribute 
the  least  to  the  total  Florida  alligator 
population,  due  to  the  relative  scarcity 
of  suitable  habitat. 

Overall.  Table  1  indicates  that  Florida 
currently  has  large  amounts  of  alligator 
habitat,  and  this  is  likely  to  continue  for 
the  foreseeable  future.  Furthermore, 
State  and  Federal  land  holdings 
currently  total  2.949.947  acres,  much  of 
which  is  occupied  alligator  habitat 
(Hines.  1979}.  Additional  State 
acquisition  of  key  wetland  areas  in 
south  Florida  has  been  authorized  and 
new  Federal  acquisition  is  being 
considered.  In  summary,  it  is  concluded 
that  habitat  loss  does  not  pose  a  serious 
threat  to  the  overall  status  of  the 
American  alligator  in  Florida  within  the 
foreseeable  future. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  commercial  demand  for 
alligator  products  was  responsible  for 
overharvests  that  caused  population 
declines  in  accessible  habitats  during 
the  1950'8  and  1960'8.  This  problem  was 
reversed  primarily  through  a  more 
effective  protective  mechanism  brought 
about  by  the  Lacey  Act  Amendment  of 


1969.  which  prohibits  interstate 
commerce  in  illegally  taken  reptiles  and 
their  parts  and  products.  This  law 
provides  Federal  authority  for  dealing 
effectively  with  illegal  activities  in  the 
market  system.  The  Endangered  Species 
Act  of  1973  added  heavy  penalties, 
which  further  enhances  the  control  of 
illegal  taking.  Vigorous  enforcement  by 
State  and  Federal  authorities  has  been 
efTective  in  controlling  illegal  activity. 

The  State  of  Florida  contemplates 
expansion  of  existing  programs,  which 
at  this  time  are  nuisance  control  and 
limited  experimental  harvests,  to  some 
form  of  sustained  yield  harvesting.  Since 
uncontrolled  harvesting  was  the  reason 
for  past  over-exploitation  in  some  areas, 
and  sustainable  yields  from  harvested 
populations  are  biologically  limited, 
Florida  is  committed  to  harvests  only  to 
the  extent  permitted  by  available  data. 
Such  harvests  will  be  strictly  limited  to 
insure  against  excessive  har\'ests,  as 
indicated  by  the  State's  approved 
Alligator  Management  Plan  (Florida 
Game  and  Fresh  Water  Fish 
Commission,  1981).  The  only  exception 
to  this  policy  would  be  in  extremely 
localized  areas  where  potentially 
serious  human/alligator  conflicts  exist; 
intentional  overharvests  might 
occasionally  be  authorized  for  such 
situations  to  remove  the  threat  to  human 
safety  and  promote  overall  public 
tolerance  of  the  species. 

In  developing  these  policies,  the 
Florida  Game  and  Fresh  Water  Fish 
Commission  has  conducted  population 
surveys  and  instituted  population 
modeling  research  aimed  at  testing  the 
sustained  yield  concept  and  the  changes 
in  population  dynamics  which  may 
result  from  harvests.  Data  from  this 
research  are  intended  to  fashion  any 
future  harvest  to  meet  the  Alligator 
Management  Plan  goal. 

The  results  of  the  night  counts 
conducted  by  the  State  in  all  major 
habitat  types  since  the  late  1960's 
illustrate  the  success  in  control  of 
overharvest.  These  counts,  along  with 
personal  observations  by  many 
biologists  and  State  nuisance  complaints 
records,  confirm  that  alligator 
populations  are  abundant  and 
productive  on  a  State-wide  basis.  For 
example,  Orange  Lake  near  Gainesville 
is  considered  by  Florida  alligator 
biologists  to  contain  a  healthy 
population  of  alligators.  The  lake  serves 
as  an  alligator  research  area  for  the 
State.  Alligators  on  this  lake  have  been 
monitored  for  several  years  through 
repeated  night  counts  and  nest  counts. 
Using  the  size-class  frequency  model 
developed  by  Taylor  and  Neal  (1984), 
the  average  90-100  nest  count  on  Orange 
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Lake  can  be  shown  to  be  associated 
with  an  after-hatching  alligator  density 
of  approximately  one  alligator  per  acre, 
or  8,000-10,000  total  animals.  Similar 
densities  in  many  of  Florida's  lakes  are 
not  uncommon,  according  to  State 
alligator  biologists. 

Table  2  depicts  amounts  of  effort 
expended  (miles/year)  on  night  count 


surveys  in  seven  Florida  habitat  types 
for  the  period  1974-81.  The  data  base 
that  contains  the  results  of  these 
surveys  is  on  computer  at  the  State 
Wildlife  Research  Laboratorj'  in 
Gainesville.  These  survey  routes  are 
widely  distributed  throughout  the  State 
and  represent  the  major  habitat  types 
occupied  by  alligators. 


Table  6  —A  Comparison  of  Alligator  Size 
Composition  From  Night  Counts  Made 
Before  1977  and  1977-81.  by  Habitat 
Type— Continued 


Table  2— Number  of  Miles  run  per  Yeah  for  Seven  Habitat  Types 


1  OpanLika.. 
2 

3 

4  Canal,  lural 

5  Canal.  urt)an 

6  PtKMphalapM. 

7 


1974 


4e.s 

274 

0 

ISA 
30.0 

0 

0 


1975 


1976 


552 


59.8 
36.5  I 

4^9{ 
20  0  i 

r\ 


89.3 

106.0 
11.0 
62.2 

200 

14,5 
105 


1977 


1978 


190.8 

128  2 

37.2 

777 

400 

0 

0 


79.4 
129.7 

11.0 
107.0 

20.0 
65 

60J 


1979 


111.3 

134.9 

390 

121.0 

0 

14.5 
503 


1960 


1981 


144.8  I 
134.5  i 

400 : 

121.0  ! 
20.0 
135 
603 


970 
586 

6.0 
483 
10  0 

0 
70.4 


_L 


Based  on  these  counts.  Abercrombie 
(1982)  compared  selected  past  and 
present  densities  (alligators/mile)  of 


three  size  groups — small,  medium,  and 
large  alligators — using  1977  as  a  break 
point  for  the  comparisons  (Tables  3-5). 


Table  3.-A  Comparison  of  Small  (2-4  ft)  Alugators/Mile.  Before  1977  and  1977-1981. 

BY  Habitat  Types  Listed  in  Table  2 


Batora  1977. 
1977-81 


A»awge  danaWy  by  hatmal  lypa 


2.80 
500 
+78 


048 
085 
►  77 


378 
4.10 
+S 


099 
1.41 
4^42 


010 
010 
0 


0.14  1.33 

0.51  2  10 

+  260  -58 


Table  4.-A  Comparison  of  Medium  (4-7  ft)  Alligators/Mile.  Before  1977  and  1977-1981. 

BY  Habitat  Type 


Panod 


Batora  1977 

1977-81 

Parcam  ctianga. 


Avoraga  dansity  byhaMatJypa_ 


170 
210 
+24 


048 
0.60 
^26 


2.90  1 
3.30 
k14 


088 
1.36 
»55 


012 
019 
^56 


0.32 
063 
1^97 


019 

1  14 
4-500 


TABLE  5.-A  Comparison  of  Urge  (7  ft  +  )  Alligators/Mile,  Before  1977  and  1977-1981, 

by  Habitat  Type 


Panod 

1 

'         ' 

3 

4 

1 • 

5 

6 

7 

RAhvA  1077 

041 
0.88 
+  114 

0.21 
0.19 
-.02 

045 
1.06 

+  126 

0.13 

002 

0.11 
0.21 
+91 

019 
0.41 
+  116 

0.34  1            0.07 

- - — 
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These  comparisons  show  increasing 
counts  for  virtually  all  size  classes  and 
habitat  types.  Table  6  compares  pre- 
and  po8t-1977  size  composition  found  in 
these  counts  for  6  habitat  types. 


Table  6.— A  Comparison  of  Alligator  Size 
Composition  From  Night  Counts  Made 
Before  1977  and  1977-81,  by  Habitat 
Type 


Habitat 
typa 


Pn-rr ... 

1977-81.. 
Pr»--77 ... 
1977-81. 
Pl«-77.. 
1977-81. 


51  1 
63.0 
40.8 
48.5 
53.2 
45.3 


Madum 

(4-71 

(paf- 
oant) 


Large 
(7V) 
(per- 
cent) 


34.1  I 
25.9 
41.2 
38.9  I 
40.4 
43  7  I 


86 

111 

18.0 

125 

63 

11.3 


Although  certain  differences  are  noted 
in  size  composition,  none  are  major  and 
no  trends  are  apparent. 

Average  counts  of  alligators/mile 
from  Florida  lakes  and  marshes  can  be 
compared  to  counts  made  in  the  same 
habitat  types  in  Louisiana.  These 
averages  include  data  from  Tables  3,  4, 
and  5  as  well  as  alligators  that  could  not 
be  estimated  as  to  size-class,  which  are 
omitted  from  the  tables.  Florida  lakes 
averaged  11.9  alligators/mile  prior  to 
1977  and  13.8/mile  from  1977-81.  Florida 
marshes  averaged  11.3/mile  prior  to 
1977  and  13.3/mile  from  1977  to  1981.  In 
comparison.  Louisiana  lakes  averaged 
1.4/mile  during  1971-78  and  marshes 
averaged  5.09/mile  in  1977  and  1978. 
These  comparisons  of  average  counts 
are  influenced  by  a  variety  of  factors 
and  are  open  to  various  interpretations. 
Thus,  these  numbers  do  not  necessarily 
indicate  that  Florida  alligator  densities 
are  much  greater  than  Louisiana 
densities.  However,  they  do  indicate 
that  Florida  night  counts  show- 
extremely  high  densities  of  alligators. 
Abercrombie  (1982)  provides  some 
evidence  of  increase  in  larger  animals 
which  might  suggest  recovery. 
Discussions  with  State  biologists 
indicate  that  an  actual  recovery  in 
numbers  is  likely  limited  to  those 
accessible  areas  which  were  at  one  time 
subject  to  heavy  poaching.  This  is  the 
result  of  successful  control  of  all  but 
insignificant  levels  of  illegal  activity  in 
Florida.  The  resilience  of  alligators  that 
are  protected  following  a  period  of 
overexploitation  is  referred  to  by 
Craighead  (1969),  who  studied  alligators 
in  the  Everglades,  and  by  Mcllhenny 
(1935),  in  describing  three  newly 
established  wildlife  refuges  in  southern 
Louisiana  that  had  been  previously 
subjected  to  excessive  harvests. 

Based  on  the  preceding  data,  some 
generalizations  may  be  made:  (a) 
Density  (alligators  counted/mile)  shows 
increases  when  the  pre-1977  and  post- 
1977  periods  are  compared;  (b)  small,      i 
medium,  and  large  size  classes  are  all 
well  represented,  indicating  that  the 
populations  being  surveyed  are 


25676  Federal  Register  /  Vol.  50.  No.  119  /  Thursday.  June  20.  1985  /  Rules  and  Regulations 


successfully  reproducing  and  that 
survivorship  is  adequate:  (c)  the  survey 
routes  confirm  that  the  species  is  well 
distributed  throughout  Florida's  major 
habitat  types:  and  (d)  there  are  no 
significant  trends  or  major  shifts  in 
composition  of  the  population  by  size 
class,  which  could  otherwise  indicate 
the  effects  of  illegal  exploitation  (Cott. 
1961). 

C.  Disease  or predation.  Alligators 
suffer  various  types  of  disease  and 
predation.  as  do  most  wildlife  species, 
but  these  factors  are  a  natural  part  of 
the  alligator's  existence  and  do  not 
threaten  the  continued  welfare  of  the 
species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  adequacy 
of  existing  Federal  and  State  regulations 
for  protection  and  management  of  the 
alligator  is  reflected  by  the  healthy 
status  of  the  alligator  in  Florida  as 
described  above.  The  following  laws 
and  regulations  are  germane:  (1)  The 
1969  Amendment  to  the  Lacey  Act. 
which  extended  Federal  law 
enforcement  authority  to  interstate 
movement  of  reptiles  and  their  products: 
(2)  The  Endangered  Species  Act  of  1973, 
which  provided  mandatory  protections 
for  alligators  in  Florida  while  they  were 
listed  as  endangered  from  1973-78.  and 
which  authorizes  the  current  special 
rules  for  threatened  (including  due  to 
similarity  of  appearance)  alligators, 
governing  taking  and  commerce  in 
alligator  products:  (3)  The  annual 
findings  of  the  Scientific  and 
Management  authorities  of  the  Service, 
which  govern  the  export  of  species, 
including  the  American  alligator,  listed 
on  Appendix  11  of  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES):  (4)  State  of  Florida  statutes  that 
govern  taking  and  commerce  in 
alligators:  (5)  Regulations  of  the  Florida 
Came  and  Fresh  Water  Fish 
Commission  establishing  and  governing 
nuisance  control  programs,  alligator 
farms,  and  harvests:  and  (6)  The  Florida 
Alligator  Management  Plan.  Florida 
statutes  and  regulations  provide  for 
complete  adherence  to  the  Service's 
special  rule  on  American  alligators. 

As  discussed  above,  the  State  has 
adopted  an  Alligator  Management  Plan 
and  is  conducting  an  extensive  research 
program  designed  to  insure  against 
Overharvest  of  the  species.  Harvest  rates 
or  quotas  that  would  result  from  the 
sustained  yield  program  would  be  based 
on  preharvesf  surveys  and  tag 
allotments,  or  drawings  for  public  areas 
designed  to  achieve  harvests  within 
estimated  sustainable  yields.  The 
research  program  cited  above  should 


insure  that  management  programs  are 
effected  using  the  best  scientific  data 
and  techniques  available.  Also,  the 
State  fills  the  role  of  recordkeeper. 
dealer,  and  marketer  for  hides  taken 
during  nuisance  control  and 
experimental  harvest  programs.  The 
State  will  continue  this  role  as  seasons 
are  expanded.  The  only  self-marketing 
done  by  hunters  at  this  time  is  the  sale 
of  meat.  Florida  statutes  and  regulations 
and  the  Services  special  rule  on 
American  alligators  regulate  commerce 
in  meat  through  a  permitting  system 
designed  to  preclude  unmanaged  and 
therefore  illegal  marketing  of  alligator 
meat. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Although  factors  such  as  nest  flooding 
or  drought  may  affect  alligators,  none  of 
these  are  known  to  have  limited 
populations  on  a  State-wide  basis,  nor 
are  they  expected  to  become  threatening 
to  State-wide  populations  in  the  future. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species.  Based  on  this  evaluation,  the 
preferred  action  is  to  reclassify  the 
American  alligator  to  threatened  due  to 
similarity  of  appearance.  Criteria  for 
removing  species  from  the  List  of 
Endangered  and  Threatened  Wildlife 
are  found  at  50  CFR  424.11(d).  They 
include  extinction,  recovery  of  the 
species,  and  original  data  for 
classification  in  error.  This  rule  is  based 
upon  evidence  that  the  species  is  not 
biologically  threatened  in  Florida.  Past 
reclassification  actions  for  the  American 
alligator  have  been  based  upon  partial 
or  complete  recovery.  This  rule 
recognizes  that  some  populations  have 
shown  increases  (Wood  and  Humphrey, 
1983).  However,  it  also  recognizes  that 
on  a  State-wide  basis  little  direct 
evidence  of  abundance  exists  that 
conclusively  demonstrates  an  overall 
increase  ig  alligator  populations.  The 
original  listing  of  the  American  alligator 
as  an  endangered  species  occurred  in 
1967.  The  best  available  data  with  a 
bearing  on^tatus  at  that  time  were 
limited  and  highly  subjective,  shedding 
little  light  upon  actual  distribution  and 
abundance.  Current  data  on  the  alligator 
in  Florida,  though  still  somewhat 
subjective,  provide  sufficient  evidence 
that  the  species  does  not  warrant 
retention  on  the  Federal  list  as 
biologically  threatened,  a  classification 
intended  for  species  that  are  considered 
likely  to  become  endangered  within  the 
foreseeable  future. 

Night  count  data  on  Florida  alligators 
evidence  high  densities  compared  to 


similar  Louisiana  data  from  populations 
that  are  considered  recovered.  Also, 
available  night  count  data  confirm  that 
the  species  is  well  distributed,  has  good 
reproduction,  and  shows  no  evidence  of 
trends  in  size-class  ratios  that  could 
indicate  that  populations  were 
experiencing  major  changes. 

Florida  alligators  occupy  an  estimated 
6.7  million  acres  of  habitat;  although 
some  habitat  loss  is  occurring, 
pat'cularly  in  southern  Florida,  given  the 
extensive  amounts  of  habitat  in  Florida, 
this  loss  will  not  threaten  the  species' 
existence  within  the  foreseeable  future. 
The  Service  considers  that  sufficient 
regulatory  controls  and  mechanisms  are 
in  place  to  insure  against  substantial 
losses  of  Florida  alligators  to  illegal 
activity.  Further,  it  is  thought  that  the 
comprehensive  commitment  of  the 
Florida  Game  and  Fresh  Water  Fish 
Commission  to  research  and 
management  involving  this  species  will 
insure  continued  healthy  alligator 
populations  in  the  State. 

Similarity  of  Appearance 

Section  4(e)  of  the  Endangered 
Species  Act  authorizes  the  treatment  of 
a  species  as  an  endangered  or 
threatened  species  even  though  it  is  not 
otherwise  listed  as  endangered  or 
threatened,  if  it  is  found:  (a)  That  the 
species  so  closely  resembles  in 
appearance  an  endangered  or 
threatened  species  that  enforcement 
persoimel  would  have  substantial 
difficulty  in  differentiating  between 
listed  and  unlisted  species:  (b)  that  the 
effect  of  this  substantial  difficulty  is  an 
additional  threat  to  the  endangered  or 
threatened  species;  and  (c)  that  such 
treatment  of  an  imlisted  species  will 
substantially  facilitate  the  enforcement 
and  further  the  policy  of  the  Act. 

With  regard  to  the  American  alligator 
in  Florida,  the  Service  finds  that  each  of 
these  factors  apply.  There  is  little 
morphological  geographic  differentiation 
within  the  American  alligator,  which 
results  in  Florida  specimens  being 
virtually  indistinguishable  from  live 
animals,  or  patts  or  products  of 
alligators,  in  other  parts  of  the  range 
where  the  species  is  listed  as 
endangered  or  threatened.  In  addition, 
while  live  alligators  are  readily 
distinguished  from  other  crocodiiians 
that  are  listed  under  the  Act,  at  least  by 
specialists,  untrained  enforcement 
personnel  could  have  considerable 
difficulty  in  making  correct  species 
identification,  which  could  hamper 
enforcement  e^orts. 

In  addition,  small  parts  and  products 
of  processed  crocodilian  leather  are 
nearly  impossible  to  distinguish  when 
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made  into  goods,  thus  hampering  the 
identification  of  legal  alligator  products 
from  those  of  endangered  or  threatened 
crocodiiians.  Such  identification 
difficulties  could  result  in  allowing 
illegal  trade  in  endangered  crocodilian 
products  to  enter  markets  and  thus 
further  jeopardize  these  species. 

By  listing  the  American  alligator 
under  the  similarity  of  appearance 
provisions  of  the  Act,  coupled  with  the 
special  rules  specified  in  §  17.42,  the 
Service  considers  that  enforcement 
problems  can  be  minimized  while  at  the 
same  time  the  conservation  of  listed 
populations  of  the  American  alligator 
and  other  crocodiiians  can  be  ensured. 
The  similarity  of  appearance  provisions 
of  the  Act  have  proven  effective  in  the 
State  of  Louisiana  where  various 
populations  of  the  species  have  been 
listed  as  threatened  by  similarity  of 
appearance  since  1975. 

Critical  Habitat 

Critical  habitat  for  the  American 
alligator  was  not  designated  at  the  time 
of  listing  and  has  not  been  designated 
since.  Therefore,  this  rule  has  no  effect 
on  critical  habitat  for  this  species. 

Effects  of  Rule 

This  rule  changes  the  status  of  the 
alligator  in  Florida  from  threatened  to 
threatened  due  to  similarity  of 
appearance.  It  is  a  formal  recognition  by 
the  Service  of  a  biologically  secure 
status  of  the  American  alligator  in  a  part 
of  its  range.  This  rule  results  in  removal 
of  Federal  agency  responsibilities  under 
section  7  of  the  Endangered  Species  Act. 
No  significant  adverse  effects  on  the 
status  of  the  species  are  expected  to 
occur  from  this  removal. 

This  final  rule  makes  available  to  the 
Slate  of  Florida  the  option  of  expanding 
harvests  of  alligators  to  additional 
areas.  If  the  State  elects  to  expand  its 
harvests,  these  harvests  could  be 
expected  to  increase  at  a  level 
commensurate  with  development  and 
implementation  of  the  State  research 
and  management  program.  All  taking 
and  commerce  in  alligators  and  their 
parts  and  products  are  to  be  regulated 
by  the  Service's  special  rule  on 
American  alligators.  50  CFR  17.42(a),  as 
well  as  other  applicable  controls  such  as 
the  Lacey  Act  (16  U.S.C.  3371  el  seq.]. 
which  prohibits  interstate  commerce  in 
illegally  tflken  wildlife  or  their  products. 

Increased  harvest  of  alligators  is 
expected  to  result  in  an  increased 
volume  of  alligator  exports,  although  the 
magnitude  of  this  increase  cannot  be 
predicted  at  this  time.  The  Service  has 
previously  expressed  its  concern  about 
the  effects  of  increased  exports  on  other 
endangered  crocodiiians  found  in 


international  trade.  International  trad? 
in  alligator  products  is  presently  subject 
to  the  restrictions  of  CITES,  the 
Service's  implementing  regulations  (50 
CFR  Part  23),  and  general  wildlife 
exportation  requirements  (50  CFR  Fart 
14).  Previous  determinations  by  the 
Ser\'ice'8  Scientific  and  Management 
Authorities  have  concluded  that  export 
of  alligators  taken  in  Louisiana  and 
Florida  would  not  be  detrimental  to  the 
survival  of  the  alligator  or  other 
endangered  crocodiiians.  The  Service 
will  continue  to  review  this  possible 
impact  and  will  take  appropriate  action 
if  evidence  indicates  that  restrictions 
are  warranted.  This  rule  is  not  an 
irreversible  commitment  on  the  part  of 
the  Ser\'ice.  The  action  is  reversible  and 
relisting  is  possible  if  the  status  of  the 
species  changes  or  if  the  State 
materially  changes  its  plans  or  actions 
in  a  way  that  may  threaten  the  species. 
The  Service  will  continue  to  monitor  and 
review  the  State's  management  program. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
''973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals,  Plants 
(agriculture). 

Regulations  Promulgation 
PART  17— [AMENDED] 

^  Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 
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UMI 
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1.  The  authont>-  citation  for  Part  17 
continues  to  read  as  follows: 

.Authority:  Pub  L  93-205.  87  Slat.  8»4;  Pub. 
L  94-359.  30  Stat.  911;  Pub  L  95-&)2.  92  Stat. 
3751:  Piib.  L  96-159.  93  Stat.  1225;  Pub-I.  97- 
304.  96  SUt.  1411  (16  U.S.C.  1531  el  sfitj.]. 


2.  Amend  §  17.11(h)  by  revising  the 
listing  of  the  American  alligator  under 
Reptiles"  in  the  List  of  Endangered  and 
Threatened  Wildlife  to  read  as  follows: 


§17.11    Endangarad  and  thrvatarwd 


(h) 
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Status 


0»ctl 
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do 
do 
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1,  11.51.aO.  113, 
and  134 

HA 

NA 

20.  47.  SI  and  eo. 

134 

NA 

I7  4«al 

11.47.  51.80.  113. 

and  134. 
11.47.  and  51 _.. 

NA 
..  NA 

174JW) 
17421a) 

§  17.42    lAmandadl 

3.  Paragraph  (a)(1)  of  §  17.42  is  revised 
'  ;  read  as  follows: 

•  •  •  a  • 

(a)  American  alligator  [Alligator 
r:.ssiss:ppiensj';].  (1)  Definitions.  For 
purpose  of  this  parag'.tph  (a): 

■■A-Tierican  alligator"  shall  mean  any 
member  of  the  species  Alligator 
mississippipnsis.  whether  alive  or  dead. 
and  any  part,  product.  Pgg.  or  offspring 
Iheqapf  occurring:  (i)  In  captivity 
wherever  found:  (ii)  in  the  wild 
wherever  the  species  is  listed  under 
§  17.11  as  Threatened  due  to  similarity 
of  Appearance  (T(S/ Aj):  or  (iii)  in  the 
wild  in  the  coastal  areas  of  Georgia  and 
Soxith  Carolina,  contained  within  the 


following  boundaries'  From  Winyah  Bay 
near  Georgetown.  South  Carolina,  west 
on  U.S.  Highway  17  of  Georgetown: 
thence  west  and  south  on  U.S.  Alternate 
Highway  17  to  junction  with  South 
Carolina  State  Highway  63  south  of 
Walterboro,  South  Cainlina;  thence 
west  on  State  Highway  63  to  junction 
with  U.S.  Interstate  Highway  95:  thence 
south  on  U.S.  Interstate  Highway  95 
(including  incomplete  portions)  across 
the  South  Carolina-Georgia  border  to 
junction  with  U.S.  Highway  82  in  Liberty 
County.  Georgia:  thence  southwest  on 
U.S.  Highway  82  to  junction  with  U.S. 
Highway  84  at  Waycross,  Georgia; 
thence  west  on  U.S.  Highway  84  to  the 
Alabama-Georgia  border,  thence  south 


on  this  border  to  the  Florida  border  and 
following  the  Georgia-Florida  border 
eastward  to  the  Atlantic  Ocean. 

"Buyer"  shall  mean  a  person  engaged 
in  buying  a  raw.  green,  salted,  crusted  or 
otherwise  untanned  hide  of  an 
American  alligator. 

"Tanner"  shall  mean  a  person 
engaged  in  processing  a  raw,  green, 
salted,  or  crusted  hide  of  an  American 
alligator  into  leather. 
*        *        *        •        • 

Dated:  June  11,  1985. 
|.  Craig  Poltar, 

Assistant  Secretary  for  Fish  end  Wi/dlift  and 

Parks. 

[FR  Doc.  85-14827  Filed  6-10-85;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 

ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  12.  33.  and  52 

I  Federal  Acquisition  Cir.  S4-9I 

Federal  Acquisition  Regulation 

agencies:  Departmr>nt  uf  Defense 
(DoD).  General  Services  Administration 
(GSA)  and  National  Aeronautics  and 
SpHce  .■^•i.r.lnistration  (NAS.A).    . 
ACTION,  frtenm  rule  and  request  fur 
comment. 

SUVMAAV:  Federal  Acquisition  Circular 
(TAC)  84-9  amends  the  Federal 
Acquisition  Regalalior.  (FAR)  to  comply 
with  revised  Department  of  Justice 
advice  concerning  the  Generdl 
Account.ng  Office  (GAO)  "stdy" 
provisions  in  31  U.S.C.  3553(c)  .ind  (d) 
and  the  GAO  "damages'  provision  in  31 
U.S.C.  3554(c)  regarding  payment  of 
costs  of  filing  and  pursuing  a  protest  and 
preparing  the  bid  and  proposal. 
DATES:  Effective  Date:  June  20, 1985. 
Comments  must  be  received  on  or 
before  July  22. 1985.  Please  cite  FAC  84- 
9  in  al!  correspondence  on  this  subject. 
ACDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  ATTN:  FAR 
Secretarial  (VR),  18th  »  F  Streets.  NW.. 
Room  4041.  Washington.  DC.  20405. 
FOR  FURTHSR  INFORMATION  CONTACT 
Roger  M.  Schwartz.  Director.  FAR 
Secretariat,  Room  4041.  CS  Buiidirg. 
Washington.  D.C.  20405.  Telephone  (202) 
523-4755. 
SUPPlfMENTARY  INFORMATION: 

A.  Background 

FAC  84-9  revises  the  FAR  to 
implement  the  GAO  bid  protest  '"stay" 
and  "damages"  provisions  of  the 
Competition  in  Contracting  Act  of  1934 
(CICA).  Pub.  L  98-369.  which  are 
codified  in  31  U.S.C.  3553  (c)  and  (d)  and 
31  use.  3554(c). 

With  minor  test  modifications,  the 
substance  of  the  revisions  in  FAC  84-9 
was  initially  distributed  for  public 
comment  for  a  brief  period  on  October  1, 
1984  (49  FR  38680),  but  was  withdrawn 
ba.sed  on  guidance  from  the  Department 
of  Justice  that  31  U.S.C.  3553  (c)  and  (d) 
and  31  U.S.C.  3554(c)  were 
unconstitutional  Subsequently.  OMB 
Bulletin  85-8  directed  Executive  Branch 
agencies  not  to  comply  with  those 
provisions.  FAC  84-6.  whish  was 
published  for  public  comment  as  an 


inferim  rule  on  January  15, 1985  (50  FR 
2268).  reflected  such  guidance.  On  June 
5, 1985,  as  a  result  of  a  decision  in 
Ameron.  Inc.  v.  U.S.  Army  Corps  of 
Engineers.  Civil  No.  85-1064.  May  28. 
1985,  (D.C.N.J.),  which  held  the  cited 
provisions  to  be  constitutional,  the 
Department  of  Justice  advised  Federal 
agencies  to  comply  with  those 
provisions  pending  further  appeal. 

B.  Determitiation  To  Issue  a  Temporary 
Regulation 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of 
Defense,  the  Administrator  of  General 
Services,  and  the  Administrator  for  the 
National  Aeronautics  and  Space 
Administration  that  the  regulations  in 
FAC  84-9  must  be  issued  as  temporary 
regulations  in  compliance  with  section 
22  of  the  Office  of  Federal  Procurement 
Policy  Act.  as  amended. 

C.  Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  section  3 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  505(b)),  it  has  been  determined 
that  this  temporary  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act, 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

List  of  Subjects  in  48  CFR  Farts  12,  33. 
and  52 

Government  procurement. 
Dated:  Jure  18. 1985 
Roger  M.  Schwartz. 

Director.  FAR  Socretcnct 

Federal  Acquisition  Circular 

I  Number  84-9) 

The  material  contained  in  FAC  84-9  is 
effective  immetliately. 
Dwlghtink. 

Acting  Administrator. 

LE.  Hopkins, 

Drputy  Assistant  Administrator  for 
Procurement  (NASA). 

Mary  Ano  Cilleece. 

Deputy  Undersecretary  (Acquisition 
Management). 

Federal  Acquisition  Circular  (FAC) 
84-9  amends  the  Federal  Acquisition 
Regulation  (FAR)  as  specified  below. 

Item  I — Protests  to  the  General 
Accounting  Office. 

FAR  Part  33.  Protests,  Disputes,  ard 
Appeals,  is  amended  to  comply  with 
revised  Departm.ent  of  Justice  advice 
concerning  the  General  Accounting 
Office  (GAO)  "stay"  provisions  in  31 
U  S.C.  3553(c)  and  (d)  and  the  GAO 
"damages"  provision  in  31  U.S.C.  3554(c) 
regarding  payment  cf  costs  of  filing  and 


pursuing  a  protest  and  preparing  the  bid 
and  proposal.  A  new  contract  clause, 
Protest  After  Award,  applicable  to  all 
solicitations  and  contracts,  including 
those  for  automated  data  processing 
under  40  U.S.C.  759.  is  added  at  FAR 
52.233-3.  Accordingly,  a  related  revision 
is  made  in  FAR  Part  12  with  respect  to 
the  language  that  prescribes  the  contract 
clause  at  FAR  52.212-13.  Stop-Work 
Order. 

On  June  5, 1985,  as  a  result  of  a 
decision  by  the  Court  in  Ameron,  Inc.  v. 
U.S.  Army  Corps  of  Engineers,  the 
Department  of  Justice  advised  Executive 
Branch  agencies  to  comply  with  31 
use.  3553  and  3554.  the  bid  protest 
"stay"  and  "damages"  provisions  of  the 
Competition  in  Contracting  Act  of  1984, 
Title  VII  of  Pub.  L  98-369.  Accordingly, 
FAC  84-9  revises  those  portions  of  F.AC 
84-6  that  were  inconsistent  with  31 
U.S.C.  3553  and  3554. 

FAC  84-9  is  effective  immediately.  To 
the  maximum  extent  practicable,  all 
solicitations  shall  be  modified 
accordingly.  Whether  or  not  an 
individual  solicitation  has  be^n 
modified  to  reflect  the  revised 
regulations,  protests  will  be  handled  in 
accordance  with  the  revised  regulations. 

Therefore,  43  CFR  Parts  12,  33.  and  52 
are  amended  as  set  forth  below. 
,-    1.  The  authority  citation  for  48  CFR 
P^rts  12.  33.  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  4e6(c):  10  U.SC 
Chapter  137,  and  42  U.S.C.  2453(c). 

PART  12— CONTRACT  DELIVERY  OF 
PERFORMANCE 

2.  Section  12.505  is  amended  by 
revising  paragraph  (b)(1)  by  removing 
paragraph  (b)(2),  and  byredesignating 
paragraph  (b)(3)  as  (b)(2],  as  revised 
paragraph  (b)(l]  reads  as  follows: 

12.505    Contract  clauses. 

«  «  •  •  * 

(b)(1)  The  contracting  officer  may. 
when  contracting  by  negotiation,  insert 
the  clause  at  52,212-13.  Stop-Work 
Order,  in  solicitations  and  contracts  for 
supplies,  services,  or  research  and 
development. 


PART  33— PROTESTS,  DISPUTES,  AND 
APPEALS 

3.  Section  33.104  is  amended  by 
removing  the  introductory  paragraph;  by 
revising  paragraphs  (b)  and  (c);  and  by 
adding  paragraph  (g)  to  read  as  follows: 

33.104    Protests  to  GAO. 


(b)  Protests  before  award.  (1)  When 
the  agency  has  received  notice  from 
CAO  of  a  protest  filed  directly  with 
GAO.  a  contract  may  not  be  awarded 
unless  authorized,  in  accordance  with 
agency  procedures,  by  the  head  of  the 
contracting  activity,  on  a  nondelegable 
basis,  upon  a  written  finding  that — 

(i)  Urgent  and  compelling 
circumstances  which  significantly  affect 
the  interests  of  the  United  States  will 
not  permit  awaiting  the  decision  of 
GAO;  and 

(ii)  Award  is  likely  to  occur  within  30 
calendar  days  of  the  written  finding. 

(2)  A  contract  award  shall  not  be 
authorized  until  the  agency  has  notified 
G.^O  of  the  above  finding. 

(3)  When  a  protest  against  the  making  ' 
of  an  award  is  received  the  award  will 
be  withheld  pending  disposition  of  the 
protest,  the  offerors  whose  offers  might 
become  eligible  for  award  should  be 
informed  of  the  protest.  If  appropriate, 
those  offerors  should  be  requested, 
before  expiration  of  the  time  for 
acceptance  of  their  offer,  to  extend  the 
time  for  acceptance  in  accordance  with 
14. 404- 1(d)  to  avoid  the  need  for 
resolicitation.  In  the  event  of  failure  to 
obtain  such  extensions  of  offers, 
consideration  should  be  given  to 
proceeding  under  paragraph  (b)|l). 
above. 

(c)  Protests  after  award.  (1)  When  the 
agency  receives  from  GAO,  within  10 
calendar  days  after  award,  a  notice  of  a 
protest  filed  directly  with  GAO.  the 
contracting  officer  shall  immediately 
suspend  performance  or  terminate  the 
awarded  contract,  except  as  provided  in 
paragraphs  (c)  (2)  and  (3)  below. 

(2)  In  accordance  with  agency 
procedures,  the  head  of  the  contracting 
activity  may,  on  a  nondelegable  basis, 
authorize  contract  performance, 
notwithstanding  the  protest,  upon  a 
written  finding  that — 

(i)  Contract  performance  will  be  in  the 
best  interests  of  the  United  States;  or 

(ii)  Urgent  and  compelling 
circumstances  that  significantly  affect 
the  interests  of  the  United  States  will 
not  permit  waiting  for  the  GAO's 
decision. 

(3)  Contract  performance  shall  not  be 
authorized  until  the  agency  has  notified 
GAO  of  the  above  finding. 

(4)  When  it  is  decided  to  suspend 
performance  or  terminate  the  awarded 


contract,  the  contracting  officer  should 
attempt  to  negotiate  a  mutual  agreement 
on  a  no-cost  basis. 

(5)  When  the  agency  receives  notice 
of  a  protest  filed  directly  only  with  the 
GAO  more  than  10  calendar  days  after 
award  of  the  protested  acquisition,  the 
contracting  officer  need  not  suspend 
contract  performance  or  terminate  the 
awarded  contract  unless  the  contracting 
officer  believes  that  an  awai-d  may  be 
invalidated  and  a  delay  in  receiving  the 
supplies  or  services  is  not  prejudicial  to 
the  Government's  interest. 
•         *         •         •         * 

(g)  Award  of  protest  costs.  (1)  GAO 
may  declare  an  appropriate  interested 
party  to  be  entitled  to  the  costs  of— 

(i)  Filing  and  pursuing  the  protest, 
including  reasonable  attorneys'  fees; 
and 

(ii)  Bid  and  proposal  preparation. 

(2)  Costs  awarded  under  paragraph 
{g)(l)  of  this  section  shall  be  paid 
promptly  by  the  agency  out  of  funds 
available  to  or  for  the  use  of  the  agency 
for  the  acquisition  of  supplies  or 
services. 

4.  Section  33.106  is  revised  to  read  as 
follows: 

33.106    Solicitation  provision  and  contract 
clause. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  52.233-2,  Service  of 
Protest,  in  solicitations  for  other  than 
small  purchases. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  52.233-3,  Protest  After 
Award,  in  all  solicitations  and  contracts. 
If  a  cost  reimbursement  contract  is 
contemplated,  the  contracting  officer 
shall  use  the  clause  with  its  Alternate  I. 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 

CLAUSES 

5.  Section  52.233-3  is  added  to  read  as 
follows: 

52.233-3    Protest  after  award. 

As  prescribed  in  33.106(b),  insert  the 
following  clause: 

Protest  After  Award  dun  1985) 

(a)  Upon  receipt  of  a  notice  of  protest  (as 
defined  .n  33.101  of  the  FAR)  the  Contracting 
Officer  may,  by  written  order  to  the 
Contractor,  direct  the  Contractor  to  stop    • 
performance  of  the  work  called  for  by  this 
contract.  The  order  shall  be  specifically 


identified  as  a  stop-work  order  issued  under 
this  clause.  Upon  receipt  of  the  order,  the 
Contractor  shall  immediately  comply  with  its 
terms  and  take  all  reasonable  steps  to 
minimize  the  incurrence  of  costs  allocable  to 
the  work  covered  by  the  order  during  the 
period  of  work  stoppage.  Upon  receipt  of  the 
final  decision  in  the  protest,  the  Contracting 
Officer  shall  either — 

(1)  Cancel  the  stop-work  order;  or  ^ 

(2)  Terminate  the  work  covered  by  the 
order  as  provided  in  the  Default,  or  the 
Termination  for  Convenience  of  the 
Government,  clause  of  this  contract. 

(b)  If  a  stop-work  order  issued  under  this 
clause  is  canceled  either  before  or  after  a 
final  decision  in  the  protest,  the  Contractor 
shall  resume  work.  The  Contracting  Officer 
shall  make  an  equitable  adjustment  in  the 
delivery  schedule  or  contract  price,  or  both, 
and  the  contract  shall  be  modified,  in  writing, 
accordingly,  if — 

(1)  The  stop-work  order  results  in  an 
increase  in  the  time  required  for.  or  in  the 
Contractors  cost  properly  allocable  to.  the 
performance  of  any  part  of  this  contract:  and 

(2)  The  Contractor  requests  an  adjustment 
within  30  days  after  the  end  of  the  period  of 
work  stoppage;  provided,  that  if  the 
Contracting  Officer  decides  the  facts  justify 
the  action,  the  Contracting  Officer  may 
receive  and  act  upon  the  request  at  any  time 
before  final  payment  under  this  contract. 

(c)  If  a  stop-work  order  is  not  canceled  and 
the  work  covered  by  the  order  is  terminated 
for  the  convenience  of  the  Government,  the 
Contracting  Officer  shall  allow  reasonable 
costs  resulting  from  the  stop-work  order  in 
arriving  at  the  termination  settlement. 

(d)  If  a  stop-work  order  is  not  canceled  and 
the  work  covered  by  the  order  is  terminated 
for  default,  the  Contracting  Officer  shall 
allow,  by  equitable  adjustment  or  otherwise, 
reasonable  costs  resulting  from  the  stop-work 
order. 

(e)  The  Government's  rights  to  terminate 
this  contract  at  any  time  are  not  affected  by 
action  taken  under  this  clause. 

(End  of  clause) 

Alternate  I  (|UN  1985).  As  prescribed  in 
33.106(b),  substitute  in  paragraph  (a)(2)  the 
words  'the  Termination  clause  of  this 
contract"  for  the  words  "the  Default,  or  the 
Termination  for  Convenience  of  the 
Government  clause  of  this  contract."  in 
paragraph  (b)  substitute  the  words  "an 
equitable  adjustment  in  the  deliverj' 
schedule,  the  estimated  cost,  the  fee.  or  a 
combination  thereof,  and  in  any  other  terms 
of  the  contract  that  may  be  affected"  for  the 
words  "an  equitable  adjustment  in  the 
delivery  schedule  or  contract  price,  or  both." 

(FR  Doc.  85-14972  Filed  6-19-85;  8:45  am) 
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Any  person  who  uses  the  Federal  Kegister  and 
Code  of  Federal  Regulations,     j 

tteai 


WHO:         The  Office  of  the  Federal  Register. 


WHAT: 


WHY: 


Free  public  briefings  (apprc^imately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process    with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3   The  important  elements  of  typical  Federal 

Register  documents. 
4.  An  introduction  to  the  finding  aids  of  the 

FR/CFR  system 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agenc :v  regulations. 
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RESERVATIONS:  Call  Arlene  Shapiro  or  Steve  Colon.  New 
York  Federal  Information  Center. 
212-264-4810 
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al. 
25799         Pleasantburg  Manufacturing  Co.  and  S&S 

Manufacturing  Co.:  termination 

Employment  Standards  Adminstratlon 

NOTICES 
25824     Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination  decisions, 
modifications,  and  supersedeas  decisions  (CA.  DC. 
IL,  MI.  NY,  OH.  OK.  PA,  TN.  TX.  UT.  and  VA) 
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Energy  Department 

Sff  also  Economic  Rrgulntory  Administration: 
Energy  Information  Administration:  Energy 
Research  Office:  Federal  Enerjjy  Regulatory 
Commission;  Hearings  and  Appeals  Offff.e,  Energy 
Department. 
PROPOSED  RULES 
Arqiiisilion  regulations 


Energy  Information  Administration 

NOTICES 
25750     Natural  gas.  higti  cosi:  alternative  fuel  price 
ceilings  and  incremental  price  ttireshold 

Energy  Research  Office 

NOTICES 
Meetings: 
25754         High  Energy  Physics  Advisory  Panel 

Engineers  Corps 

NOTICES 

Environmental  statements:  availability,  etc.: 
25748         Southwest  Pipeline  Project.  Missouri  River.  ND 

Environmental  Protection  Agency 

RULES 

Air  programs:  fuel  and  furl  additives: 
25710         Banking  of  lead  rights  and  gasoline  lead  content. 
reduced  use:  corrections 

PROPOSED  RULES 

Water  pollution  control.  State  underground 

injection  control  programs; 
25892  Alaska 

NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 

25781  Comment  availability 

25782  Weekly  receipts 
Meetings: 

25783  FIFRA  Scientific  Advisory  Panel 
25782         Science  Advisory  Board 

Pesticide  registration,  cancellation,  etc.: 
25884         Captan-containing  products 

Toxic  and  hazardous  substances  control: 
25780         Premanufacture  exemption  applications 

25780  Premanufacture  exemption  approvals 

25781  Premanufacture  notices:  monthly  status  reports: 
correction 

25777,        Premanufacture  notices  receipts  (2  documents) 
25778 

Federal  Election  Commission 

RULES 

Contribution  and  expenditure  limitations  and 
prohibitions: 
25698         Payments  received  for  testing  the  waters 
activities:  effective  date 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 

25784  Pennsylvania 

Radiological  emergencv:  Stale  plans: 
25784         Maryland 

Federal  Energy  Regulatory  Commission 

RULES 

\.itural  gas  companies  (Natural  Gas  Ac  t): 
25701         Pipelines:  blanket  certificates  for  routine 
transactions  and  sales,  etc. 


Practice  and  procedure: 
25705         Remedial  order  appeals;  rehearing 

NOTICES 
Hearings,  etc.: 
25755         Consolidated  Gas  Transmission  Corp. 

25755  El  Paso  Natural  Gas  Co. 

25756  Hadson  Gas  Systems.  Inc. 
25760         Midwestern  Gas  Transmission  Co. 

25760  Mountain  Fuel  Resources.  Inc. 

25761  Panhandle  Eastern  Pipe  Line  Co. 

25762  Southern  California  Edison  Co. 

25763  Stiuthern  Natural  Gas  Co. 
Interlocking  directorate  applications: 

25762  Disbrow.  Richard  E..  et  al 
Natural  gas  certificate  filings: 

25756         International  Paper  Co.  et  al. 

25763  United  Gas  Pipe  Line  Co.  et  al. 
Natural  gas  companies: 

25761         Certificates  of  public  convenience  and  necessity: 
applications,  abandonment  of  service  and 
petitions  to  amend  (Phillips  Petroleum  Co.  al  al.) 
Small  power  production  and  cogeneration  facilities: 
qualifying  status:  certification  applications,  etc.: 
25760         Pagnotti  Enteprises.  Inc..  et  al. 

J  Federal  HIgtiway  Administration 

'  NOTICES 

,  Environmental  statements:  notice  of  intent: 

25817  Hartford  County.  CT 

25812     Highway  trust  fund.  Federal;  methodology 

attributing  receipts  to  States:  policy  statement  and 
inquiry 

Federal  Home  Loan  Bank  Board 

PROPOSED  RULES 

Federal  Savings  and  Loan  Insurance  Corporation: 
25715         Ixians  to  one  borrower 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 
25785         First  Bancorporation  of  Ohio  et  al. 

25785  First  National  Talladega  Corp.  el  al. 
25821      Meetings:  Sunshine  Act  (2  documents) 

Federal  Trade  Commission 

RULES 

lYocedure  and  practice  rules: 
25699         Subpoenas  to  employees:  interim 

Food  and  Drug  Administration 
NOTICES 

Human  drugs: 

25786  Coactin  sterile;  determination  of  regulatory 
review  period:  patent  extension 

Forest  Service 

NOTICES 

Public  rangelands  improvement:  experimental 
stewardship  program  report;  draft  availability  and 
inquiry  (Editorial  Note:  P'or  a  document  on  Ihis 
subject  see  Land  Management  Bureau) 

Health  and  Human  Services  Department 

Ser  also  Food  and  Drug  Administration:  Human 
Development  Services  Office. 
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25785 


25766. 
2S767 
25768. 
25769 

25767 

25771- 

25774 


25860 


25696 


25695 


NOTICES 

Agency  intt)rmiition  collection  in;tivities  un(t«>r 

OMB  revicu 

1 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

.Applications  for  <!\i:i!plion; 
Cases  filled  |2  documents) 


25730 


25729 


25730 
25730 
25731 
25731 
25731 
25731 
25732 
25732 
25732 


25796 


25796 


DtxisionB  and  orders  (2  documents) 

Remedial  order.s: 

Objections  filed 
Special  reilind  proi;edure«,;  implemenl.ition  iind 
inquiry  (2  documents) 

Human  Development  Services  Office 

NOTICES 

Grants:  avHilrtbilily.  etc.: 

Child  abuse  and  ne^le'  i  research,  demonstration. 

and  set  vice  improvemiMif  project  |child  sexual 

abuse) 

Immigration  and  Naturalization  Service 

RULES 

Nonimmigrant  classification: 

Temporary  worker  or  intracompany  transferee; 

rhan^e  of  status  procedures 
Iransportation  line  contracts: 

VIA  Rail  Can.ida.  Inc. 

Interior  Department 

Sre  Land  Manaj4ement  Bureau:  Minerals 
Management  Service:  Surface  Mining  Reclamation 
and  FnforCement  Offi<:e. 

International  Development  Cooperation  Agency 

Set:  Agen'jy  for  International  Development. 

International  Trade  Administration 

NOTICES 

Imports: 

Stainless  steel  round  wirc.and  cold  drawn  round 

bar:  price  monitoring  program  termination 
Meetings: 

Computer  Peiipheials.  Components,  and  Related 

Test  Equipment  Techniial  Advisory  Committee 
Scientific  articles:  duty  free  entry; 

Davidson  College 

GenIogii;al  Survey 

Massachusetts  Inslilu'e  of  Technology 

Michigan  State  Univrs  'y 

Rutgers  State  University  et  al. 

University  of  Califoinia 

University  of  Chicago 

University  of  Oregon 

I'niverS'ty  of  Texas  et  al. 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Baltimore  &  Ohio  Railroad  Co.  et  al. 
Railroad  8ervit;es  abandonment: 

Southern  Pacific  Transportation  Co.  |2 

documents) 
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25797 
25737 
25796 
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25792 

25792 

25788 
25790 
25790 

25791 

25790 
25787 


25790 
25789 
25788 
25791 

25787 


25800 


25711 


25794 
25795 
25793 
25793 
25795 
25794 
25795 


Justice  Department 

See  also  Immigration 


ind  Naturalization  Service 


25817 


RULES 

Organization,  functions,  and  authority  delegations: 

Deputy  Attorney  General 
NOTICES 
Pollution  control:  consent  judgments: 

Chem-Dvne  Corp.  et  al. 

LTV  Steel  Co. 

Vicco  et  al..  KY 

Labor  Department 

See  also  F.mployment  and  Training  Administration; 

Employment  Standards  Administration. 

NOT'CCS 

Agency  information  collection  activities  under 

OMB  review 

Land  Management  Bureau 

NOTICES 

Environmental  statements:  availability,  etc.: 

Pacific  Texas  pipeline  project 
Exchange  of  lands: 

California 
Meetings: 

Craig  District  Advisory  Council 

Rawiins  District  Grazing  Advisory  Board 

Rock  Springs  District  Grazing  Advisory  Board 
Motor  vehicles:  off-road  vehicle  designations: 

Montana 
Oil  and  gas  leases: 

Wyoming 
Public  rangeland  improvement;  experimental 
stewardship  program  report;  draft  availability  and 
inquiry 
Sale  of  public  lands: 

.Arkansas 

California 

Montana 

Utah 
Withdrawal  and  reservation  of  lands: 

California 

Legal  Services  Corporation 

NOTICES 

Ciranl  awards: 

West  Virginia  University  and  Loyola  of  Chicago 
School  of  Law;  adjustments 

Maritime  Administration 

RULES 

Federal  tort  claims  procedures 

Minerals  Management  Service 

NOTICES 

Outer  Cnnlinunlal  Shelf:  development  operations 

'  oordination: 

.Amoco  Production  Co. 

ARCO  Oil  «.  Gas  Co. 

McMoRan  Oil  ^  Gas  Co. 

Mobil  Oil  Exploration  &  Producing  Southeast  Im: 

ODECO  Oil  &  Gas  Co. 

Shell  Offshore  Inc. 

Texaco  USA 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption 

petitions,  etc.: 

British  Coach  Work.s,  Ltd. 


VI 


Federal  Ke^ister  /  Vol  50,  No.  120  /  Fridiiy,  |iin»!  2^.  1985  /  Contents 


25819 
25819 


25713 


25713 


25725 


25735 

25733- 
25735 


General  Muluts  Corp. 

IVF.CO  Truf;k»  of  North  Amerira.  Inc 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Endnnjjt  n-d  and  threatened  sptrt:ics: 

Srrirrshaw  products;  lechni!  al  aniendnieni 
Kislier>  conservHtion  and  management; 

Stone  criih  fishery  and  C.ulf  of  Mpxicii  shrimp 

Tishf  ry:  ltchrif.,.1  o.-nend. rents 
PROPOSED  RULES 
Marine  man:mn!s. 

Commercial  fi!>hin){  operations;  taking  and 

i.Tiportinjj;  receipt  of  rulemaking  petition 

NOTICES 

Meet:n,^s; 

Pacific  Fishery  \1anUf>emenl  Council 
Permits; 

Marine  mammals  (7  documents) 


Surface  Mining  Reclamation  and  Enforcement 
Office 

RULES 

IN  in^aiient  program  .sutimissioii. 
25709         Ohio 

Transportation  Department 

Si  !•  i:!>ii  Coast  CUiiird;  Federdl  llighwav 
Admini.slrallon;  Maritime  Adniinistr.ilion;  \'atioruii 
llis;hvv,i\  Tr.,rfi(:  Safety  Administrafi«m. 
PROPOSED  RULES 

'I'ime  zone  IxKindaries.  slandard 
25856  lMi!i:ina 

Veterans  Administration 

NOTICES 

25819      Aj;(fncy  information  (;olle(;ti(>n  activities  under 
OMH  review- 


Separate  Parts  in  Ttiis  Issue 


25800 


National  Science  Foundation 

NOTICES 

Meetings; 

Engineering  Advisory  Committee 


Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
25748         Fleet-wide  implementation  of  organntin 
antifnuling  hull  pair^ts 


25697 


25801 
25802 

25804 
25806 

25800. 
25801 


Nuclear  Regulatory  Commission 

RULES 

Conflict  of  interests 
NOTICES 
Applications,  etc;.: 

Carolina  Powtr  Ik  Light  Co.  et  al. 

Horida  Power  Corp.  el  al 
Environmental  statements:  availability.  *tc.. 

Duke  Power  Co  el  al. 

Duquesne  Light  Co.  et  al 
.Meetings: 

Reactor  Safeguards  Advisory  Committee  (3 

documents) 


Patent  and  Trademark  Office 

PROPOSED  RULES 
Patent  cases; 
2SS96         Fees;  revision 


Part  II 
25824      Department  of  Labor,  F.nipluyment  Standards 
Administration.  Wage  and  Hour  Division 

Part  111 
25856      Dr-pa'tmenl  of  rr>iiisport.ition 

Partly 
25860      Department  ot  Health  and  Human  Services.  Office 
(if  Human  Development  Sfjrvices 

Part  V 
25884      Environmental  IVoleclion  Agency 

Part  VI 
25892      F.t;vironmental  Protection  Agency 

Part  VII 
25896      Department  of  Commerce.  Patent  and  Trademark 
Officex 


Reader  ■'Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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25808 


25809 
25811 


25807 

25807 
25808 


Securities  and  Excfiange  Commission 

NOTICES 

Applications,  etc. 

Calvert  Fund 

Crown  America  Life  Insurance  Co.  el  al. 
Self-regulatory  organization;?:  proposed  rule 
changes; 

Chicago  Board  Options  Exchange.  Inc 

Options  Clearing  Corp. 
Self-regulatory  organizations  unlisted  tradi  ig 
privileges: 

Midwest  Stock  Exchange,  Inc. 

Pacific  Stock  Exchange.  Inc. 

Philadelphia  Stot.k  F^xchange.  Inc. 
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Federal  Register 

Vol.  50,  No.  120 
Friday,  June  21.  1985 

Title  3— 

The  President 


|FR  Doc.  85-15174 
Filed  6-20-85:  10:03  am] 
Billing  code  3195-01-M 


Presidential  Documents 


Executive  Order  12520  of  June  19,  1985 

Quarters  Allowance  to  Department  of  Defense  Employees  in 
Panama 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  including  section  1217a  of  the  Panama  Canal 
Act  of  1979  (22  U.S.C.  3657a),  it  is  hereby  ordered  as  follows: 

Section  1.  The  Secretary  of  Defense  is  authorized  to  prescribe  the  regulations 
referred  to  in  section  1217a  of  the  Panama  Canal  Act  of  1979.  relating  to 
quarters  allowances. 

Sec.  2.  The  regulations  prescribed  under  Section  1  shall  be  consistent  with 
Article  VII(4)  of  the  Agreement  in  Implementation  of  Article  IV  of  the  Panama 
Canal  Treaty  and  with  all  other  relevant  provisions  of  the  Panama  Canal 
Treaty  and  related  agreements. 


a 


cnAJj^iAs. 


\  <JL.©^jQ^«-^ 


THE  WHITE  HOUSE, 
June  19,  1985. 
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Presidential  Documents 


Memorandum  of  June  20,  1985 

Determination  Under  Section  301  of  the  Trade  Act  of  1974 

Memorandum  for  the  United  States  Trade  Representative 

Pursuant  to  Section  301[a)  of  the  Trade  Act  of  1974,  as  amended  (19  U.S.C. 
2411  (a)),  I  have  determined  that  the  preferential  tariffs  granted  by  the  Europe- 
an Economic  Community  (EEC)  on  imports  of  lemons  and  oranges  from  certain 
Mediterranean  countries  deny  benefits  to  the  United  States  arising  under  the 
General  Agreement  on  Tariffs  and  Trade  (GATT),  are  unreasonable  and 
discriminatory,  and  constitute  a  burden  and  restriction  on  U.S.  commerce.  1 
have  further  determined  that  the  appropriate  course  of  action  to  respond  to 
such  practices  is  the  withdrawal  of  equivalent  concessions  with  respect  to 
imporis  from  the  EEC.  I  will  therefore  proclaim  an  increase  in  duties  on  pasta 
products  classified  in  items  182.35  and  182.36  of  the  Tariff  Schedules  of  the 
United  States  imported  from  the  EEC.  This  action  has  been  necessitated  by 
the  unwillingness  of  the  EEC  to  negotiate  a  mutually  acceptable  resolution  of 
this  issue.  At  such  time  as  the  United  States  Trade  Representative  makes  a 
determination  that  a  mutually  acceptable  resolution  has  been  reached,  I  would 
be  prepared  to  rescind  this  measure. 

Reasons  for  Determination 

Based  on  petitions  filed  by  the  Florida  Citrus  Commission,  the  California- 
Arizona  Citrus  League,  the  Texas  Citrus  Mutual  and  the  Texas  Citrus  Ex- 
change, the  United  States  Trade  Representative  initiated  an  investigation  in 
November.  1976  concerning  the  EEC's  preferential  tariff  treatment  with  respect 
to  citrus  imports  from  certain  Mediterranean  countries.  The  petitions  alleged 
that  these  discriminatory  tariffs,  which  are  granted  in  the  context  of  broader 
trade  agreements  with  the  Mediterranean  countries,  are  inconsistent  with  the 
most-favored-nation  principle  of  the  GATT  and  placed  U.S.  exporters  at  a 
competitive  disadvantage  in  the  EEC  market.  Similar  complaints  had  been 
filed  by  the  U.S.  industry  in  1970  and  1972  under  Section  252  of  the  Trade 
Expansion  Act  of  1962. 

As  a  result  of  this  investigation,  we  have  found  that  since  the  1960"s.  the  EEC 
has  levied  a  higher  duty  on  imports  of  citrus  from  the  United  States  than  that 
levied  on  imports  from  certain  Mediterranean  countries.  The  level  of  discrimi- 
nation is  significant.  In  some  cases  the  United  States  pays  a  duty  five  times 
greater  than  that  paid  by  other  suppliers.  This  discriminatory  tariff  treatment 
has  impaired  the  ability  of  U.S.  citrus  exporiers  to  market  their  fruits  in  the 
EEC  and  is,  in  the  view  of  the  United  States,  inconsistent  with  the  EEC's 
obligations  under  the  GATT. 

Nevertheless,  recognizing  the  political  importance  of  these  preferential  tariffs 
to  the  EEC,  the  United  States  made  extensive  efforts  over  the  course  of  a 
number  of  years  to  resolve  the  matter  through  bilateral  consultations  rather 
than  mount  a  legal  challenge  against  the  EEC  in  the  GATT.  The  United  States 
also  tried  to  resolve  this  issue  in  the  context  of  tariff  concessions  granted 
during  the  Tokyo  Round  of  Multilateral  Trade  Negotiations.  With  the  excep- 
tion of  a  few  minor  tariff  reductions  resulting  from  the  Tokyo  Round,  these 
efforis  were  without  success.  Following  the  conclusion  of  the  Tokyo  Round, 
the  United  States  initiated  consultations  under  the  provisions  of  the  GATT, 
but    the   EEC   again   rebuffed   all   efforts   to   reach   a   compromise   solution. 
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With  any  possibility  of  a  negotiated  settlement  thus  ruled  out.  the  United 
States  invoked  the  dispute  settlement  procedures  of  the  GATT  as  the  only 
alternative  means  of  seeking  a  redress  of  our  complaint,  in  1983.  a  panel  was 
established  to  review  the  U.S.  complaint.  Throughout  this  procedure,  the 
United  States  has  continued  to  demonstrate  its  willingness  to  seek  a  mutually 
acceptable  solution  to  this  problem.  For  example,  the  United  States  agreed  to 
the  unusual  step  of  allowing  the  Director-General  of  GATT  to  attempt  to 
arbitrate  the  dispute  before  pressing  its  request  for  formation  of  a  dispute 
settlement  panel.  Unfortunately,  the  attempt  failed.  The  EEC  rejected  all 
efforts  at  compromise. 

in  December,  1984,  based  on  a  voluminous  record,  the  panel  found  unanimous- 
ly that  the  EEC  preferences  nullified  and  impaired  U.S.  benefits  arising  under 
the  GATT  with  respect  to  U.S.  exports  of  oranges  and  lemons,  two  of  the  eight 
categories  of  U.S.  citrus  exports  affected  by  the  tariff  preferences.  The  panel 
recommended  that  the  EEC  reduce  its  MFN  rate  of  duty  on  fresh  oranges' and 
lemons  no  later  than  October  15, 1985. 

Although  the  panel  did  not  rule  on  this  issue,  the  United  States  continues  to 
believe  that  the  EEC  citrus  preferences  are  inconsistent  with  the  most-favored- 
nation  p.'inciple  of  the  GATT,  and  thus  nullify  or  impair  U.S.  benefits  with 
respect  to  exports  of  the  other  citrus  items  as  well  as  lemons  and  oranges. 
Nevertheless,  the  United  States  has  been  willing  to  accept  the  panel's  more 
limited  recommendation  for  the  following  reasons.  The  sole  interest  of  the 
United  States  in  bringing  this  issue  to  the  GATT  has  been  to  obtain  the 
elimination  or  reduction  of  a  barrier  to  U.S.  citrus  exports.  While  the  panel's 
recommendation  does  not  call  for  the  elimination  of  the  barriers,  we  believe 
its  implementation  by  the  EEC  would  significantly  increase  access  for  key  U.S. 
citrus  exports  to  that  market.  Moreover,  the  panel's  recommendation  does  not 
require  the  EEC  to  take  action  inconsistent  with  its  preferential  trading 
arrangements:  indeed  it  would  result  in  lower  tariffs  for  the  preference 
receiving  countries  as  well. 

The  EEC.  however,  has  been  unwilling  to  accept  either  the  panel's  findings  or 
recommendation  and  has  effectively  prevented  a  resolution  of  this  issue  in  the 
GATF.  Thus,  U.S.  attempts  to  resolve  this  problem  at  the  bilateral  or  multilat- 
eral level  have  not  succeeded. 

In  light  of  the  results  of  the  USTR's  investigation.  1  believe  we  must  recognize 
that  the  level  of  trade  concessions  between  the  United  States  and  EEC  is  no 
longer  in  balance.  We  estimate  that  the  value  of  annual  U.S.  exports  of 
oranges  and  lemons  would  increase  by  more  than  S48  million  if  the  EEC  had 
implemented  the  panel's  recommendation. 

The  EEC's  unwillingness  to  implement  the  panel's  finding  or  to  otherwise 
provide  adequate  compensation  to  the  United  States  requires  us  to  re-balance 
the  level  of  concessions  in  U.S.-EEC  trade.  Increasing  the  duty  on  pasta 
imports  from  the  EEC  is  a  reasonable  and  appropriate  means  by  which  to 
achieve  this. 

This  determination  shall  be  published  in  the  Federal  Register. 
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contains   regulatory   documents   tiaving 
general   applicability  arid   legal   effect,   most 
of  which  are  keyed  to  and  codified  in 
tlie  Code  of  Federal  Regulations,  which  is 
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The  Code  of  Federal  Regulations  is  sold 
by   the  Superintendent  of   Documents. 
Prices  of  new  books  are  listed  in  the 
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DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7CFRPart15  I 

Nondiscrimination 

agency:  Departmant  of  Agricultiiie. 
ACTION:  Final  rule, 

SUMMARY:  This  document  amends  7  CFR 
Part  15  relating  to  nondiscrimination  to 
reflect  present  respwisibilities  for  their 
investigation  of  complaints  of  allngnd 
discrimination  in  programs  under  the 
Civil  Rights  Act  of  19R4,  42  l],S.C,  2nnOd 
and  2000e, 

EFFECTIVE  DATE:  )une  21.  1985. 
FOR  FURTHER  INFORMATION  COM  ACT: 
L.L.  Free,  Assistant  Inspector  Genera! 
for  Administration.  Office  of  Inspector 
General,  U.S.  Department  of  Agriculture. 
Washington.  D,C,  20250  (202^47-6915). 
SUPPLEMENTARY  INFORMATION:  7  CFR 
Part  15  now  provides  for  the  Inspector 
General  to  investigate  complaints  of 
alleged  discrimination  in  Federally 
assisted  programs  and  in  direct  USDA 
programs  and  activities  (Title  VI.  Civil 
Rights  Act  of  1964.  42  U.S.C.  2000d  et 
seq.).  However,  agreements  between  the 
Inspector  General/Director.  Office  of 
Investigation  and  the  Assistant 
Secretary  for  Administration  pursuant  to 
a  Secretarial  Delegation  of  Authority 
place  present  investigative 
responsibility  for  these  complaints  of 
discrimination  with  the  Assistant 
Secretary  for  Administration. 
Accordingly,  this  amendment  revises  the 
regulations  to  reflect  the  present 
assignment  of  responsibilities.  Certain 
other  minor  changes  to  the  regulations 
are  also  made. 

This  rule  relates  to  internal 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  it  is  found  upon  good  cause 
that  notice  and  other  public  piocedures 
with  respect  thereto  are  unnecessary 


and  contrary  to  the  public  interest,  and 
good  cause  is  found  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management,  it  is  exempt  from 
the  provisions  of  Executive  Order  12291. 
Lastly,  this  action  is  not  a  rule  as 
defined  by  Pub,  L.  96-354.  the 
Regulatory  Flexibility  Act,  and  thus  is 
exempt  from  the  provisions  of  that  Act. 

List  of  Subjects  in  7  CFR  Part  15 

Civil  rights.  Nondiscriminalion, 

PARTIS— I  AMENDED) 

Accordingly.  7  CFR  Pail  15  Siibpait  A 
and  Subpart  B  are  amended  as  follows: 

1.  The  authority  citation  for  Title  7 
CFR  Part  15  Subpart  A  continues  to  read 

as  follows: 

Authority:  78  Stat.  252;  80  Slat.  379,  87  Stat. 
:)94.  as  arrended  by  92  Stat.  2955;  42  IT.S.C. 
200(1d-l:  5  U,S,C,  301,  29  U,S,C,  704.  unless 
otherwise  noied. 

Subpart  A— Nondiscrimination  in 
Federally-Assisted  Programs  of  ttie 
Department  of  Agriculture- 
Effectuation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964 

2.  Section  15.6  is  revised  to  read  as 
follows: 

§  15.6    Complaints. 

Any  person  who  belii'ves  himself/ 
herself  or  any  specific  class  of 
individuals  to  be  subjected  to 
discrimination  prohibited  by  the 
regulations  in  this  part  may  by  himself/ 
herself  or  by  an  authorized 
representative  file  with  the  Secretary  or 
any  Agency  a  written  cnrnpiaiiil,  A 
complaint  must  be  filed  noi  iuUiT  than 
180  days  from  the  date  of  the  i-lisged 
discrimination,  unless  the  time  for  filing 
is  extended  by  the  Ayency  or  by  the 
Secretary.  Such  complaint  shall  be 
promptly  referred  to  the  Assistant 
Secretary  for  Administration.  The 
complaint  shall  be  investigated  in  the 
manner  determined  by  the  Assistant 
Secretary  for  Administration  and  such 
further  action  taken  by  the  Agency  or 
the  Secretary  as  may  be  warranted. 

3.  The  authority  citation  for  Subpart  B 
continues  to  read  as  follows: 

Authority:  Sec.  602,  78  Stat,  252;  5  D.S.C. 
:i01,42lI.S,C.20O0d-1. 
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Subparts— Nondiscrimination— Direct 
USDA  Progranis  and  Activities 

4.  Section  15.52(d)  is  revised  to  read 
as  follows: 

§  15.52    Complaints. 
.  .  •  •  • 

(d)  The  investigative  function  with 
respect  to  complaints  authorized  by 
paragraph  (a)  of  this  section  shall  be 
discharged  by  the  Assistant  Secretary 
for  Administration  in  the  manner 
deit'i  mined  by  the  Assistant  Secretary 

Diitcd:  June  14. 1985. 

|ohn  R  Black. 

Spcrtitun  ofAgricnliore. 

|KR  Doc.  85-14'.i01  Filed  6-20-85;  8:45  aiii| 
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Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  85-3371 

Pink  Bollworm  Regulated  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rule. 

SUMMARY:  This  document  affirms 
without  change  an  interim  rule 
published  in  the  Federal  Register  on 
March  28, 1985  (50  FR  12215),  which 
amended  the  "Pink  Bollworm" 
quarantine  and  regulations  by  removing 
Bossier  Parish  from  the  list  of  pink 
bollworm  regulated  areas  in  Louisiana. 
This  action  is  necessary  because  if  was 
determined  that  the  pink  bollworm  no 
longer  occurs  in  Bossier  Parish, 
Louisiana.  The  effect  of  this  amendment 
was  to  remove  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  Bossier  Parish,  a 
previou.sly  regulated  area  in  Louisiana. 

EFFECTIVE  DATE:  )une  21, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  ].  Shannon,  Staff  Officer,  Field 
Operations  Support  Staff,  National 
Program  Planning  Staff.  Plant  Protection 
and  Quarantine.  Animal  and  Plant 
Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  6505  Belcrest 
Road,  Room  663  Federal  Building. 
Hvattsville.  MD  20782,  (301)  436-8295 
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SUPPLEMENTARY  iNFORMATKMH: 
Background 

A  document  pulilishrd  in  the  Federal 
Register  on  Mart.h  28.  1985.  (50  KR 
12215-12217)  set  forth  an  inttrim  ruir 
amending  §  301. 5J -2a  of  the  Pink 
DoHworm  quarantine  and  regulations  (7 
CFR  301  52  et  seg.:  hereinafter  known  as 
regulations).  The  document  amended  the 
regulations  by  removing  Bossier  Parish 
from  the  list  of  pink  boll  worm  rrgidati;d 
areas  in  Louisiana.  The  regulations 
removed  restrictions  on  the  interstate 
movements  of  regulated  articles  from 
Bossier  Parish.  Louisiana. 

The  amendment  became  effective  on 
the  date  of  publication.  The  uorumcnt 
provided  that  the  amendment  was 
necessary  as  an  emergency  measure  in 
order  to  remove  restrictions  ihiposed  on 
the  interstate  movement  of  ccrtam 
articles. 

Comments  were  solicited  far  60  days 
after  publication  of  the  amendment.  No 
comments  were  received.  The  factual 
situation  which  was  set  forth  in  the 
document  of  March  28. 1985.  still 
provides  a  basis  for  the  amendment 
Accordingly,  it  has  been  determined  that 
the  amendment  should  remain  effective 
as  published  in  the  Federal  Register  on 
March  28, 1965. 

Executive  Order  12291  and  Re^ilalory 

Flexibility  Act 

This  amendment  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  this  amendment  will 
have  an  estimated  annual  effect  on  the 
economy  of  less  than  $8  000;  will  not 
cause  a  major  increase  in  cost  or  prices 
for  consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions:  and  will 
not  cause  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  rulemaking  action,  the  Office 
of  Management  and  Budget  has  waived 
the  review  process  required  by 
Executive  Order  12291. 

The  Administrator  of  the  Animal  und 
Plant  Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
This  action  involves  removing 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  Bossier  Parish 
in  Louisiana.  There  are  hundreds  of 
small  entities  that  move  such  articles 
interstate  from  nonregulated  areas  in  the 
United  States.  However,  based  on 


information  compiled  by  the 
Department,  il  h.ts  been  determined  that 
fewer  than  5  small  entities  move  siif.h 
articles  interstate  from  thi;  affirtetl  area 
in  Bossier  Parish.  Louisiana.  Further,  the 
overall  economic  impact  frtim  this 
action  is  estimated  to  be  less  than 
$8,000. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant  firsts. 
Plants  (agriculture).  Quaiantini . 
Transportation.  Pink  lH»l!vv::.'-m. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  the  interim  rule 
published  at  .50  FR  12215-12217  on 
March  28,  1985.  is  adopted  as  a  final 
rule. 

Authority:  7  U.S.C.  ISOee.  Ifil.  162:  7  CUt 
2.17.  i:.51.  dnd371.2|tl. 

Do.nc  at  Washington.  D.C..  this  18th  day  of 
lunr  198,S 

Harvey  L.  Ford, 

Deputy  Adniinistrvb/r.  Plant  PrutectHvi  and 
Quarantine.  Animal  and  Plar.t  Uralth 
Inspection  Service. 
|FR  Dot  85-14957  Kilrd  6-20-85;  8:45  ..m| 
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DEPARTMENT  OF  AGRiCULTURE 

Animal  and  Plant  Health  Inspection 
Service 

DEPARTMENT  OF  THE  TREASURY 

7  CFR  Part  322 

(Docket  No.  84-3501 

Honeybees  and  Honeybee  Semen 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTKMl:  Final  rule. 


SUMMARY:  This  document  rivises  the 
regulations  in  7  CFR  Part  322:  (1)  By 
establishing  criteria  concerning  the 
importation  of  honeybees  by  the  U.S. 
Department  of  .\griculture  for 
experimental  or  scientific  purposes.  (2) 
by  allowing  the  importation  of 
honeybees  and  honeybee  semen  fnjm 
Canada  without  restrictions,  and  (3)  by 
allowing  the  importation  of  honeybee 
semen  from  Australia.  Bermuda.  France. 
Great  Britain.  New  Zealand,  and 
Sweden  in  accordance  with  certain 
restrictions.  These  amendments  are 
necessary  to  update  the  regulations  to 
reflect  amendments  to  the  Honeybee 
Act.  The  Honeybee  Act  allows 
honeybees  and  honeybee  semen  to  be 
imported  under  such  rules  and 
regulations  as  the  Secretary  of 
Agriculture  and  the  Secretary  of  the 
Treasury  shall  prescribe. 


EFFECTIVE  DATE:  fun*'  21.  1985 

FOR  FURTHER  INFORMATION  CONTACT: 

l'tii!i[)  J.  l.]iii:i.  Stafi  S;ii{  riiisl,  Hiolojjii.al 
.'X.s.scssmenI  Support  Staff.  Pi.int 
l'r(;ter.ti(ii'.  and  Qiiarantine.  Aninxil  anti 
Pi.inl  Health  Irispectinn  S(!rvi(i'.  I'.S. 
Department  of  Agricultuie.  Room  f»29. 
Federal  Building,  6505  Belcrest  Road. 
Hyattsviile.  Ml)  207fi.'.  ;»()l-4:ifi-»447 

SUPPLEMENTARY  INFORMATION: 

Bai:kground 

On  .May  14.  1984.  a  document  was 
piihlishrd  in  the  Federal  Register  (see  49 
l-'R  202f«-20.'U):i|  which  propdsttd  to 
revise  thi-  regulations  in  7  (;FR  Part  322 
by:  (1)  Establishing  criteria  concerning 
the  importation  of  h<)neyliees  and 
honeybee  semen  by  the  U.S.  Department 
of  Agriculture  for  experimental  or 
scientific  purposes;  (2)  to  allow  the 
importation  of  honeybeiss  and  honeybee 
semen  from  Canada  without  restictions; 
and  (3)  to  allow  the  importation  of 
honeybee  semem  from  Australia. 
Dermuda,  France.  Great  Britain.  New 
Z<:al and.  and  Sweden  in  act:ordanre 
with  certain  provisions  concerning 
permits,  inspections,  marking  and 
shipping,  arrival  notification,  costs  and 
charges,  and  ports  of  entry.  Th(- 
proposed  regulations  were  jointly 
published  by  the  Secretary  of 
Agriculture  and  the  Secretary  of  tht: 
Treasury  pursuant  to  authority  in  the 
Honeybee  Act  (7  U.S.C.  281  ft.  .foq.]. 

Comments  were  solicited  for  60  days 
after  publication  of  the  proposed 
regulations.  Seven  comments  wf  re 
received.  Six  of  the  comments  were  in 
support  of  the  proposal  and  one  of  the 
comments  raised  issues  which  are 
di.scusstd  below.  The  provisions  of  the 
proposed  regulations  have  been  adopted 
in  the  final  rule  without  change  based 
on  the  reasons  set  forth  in  the  document 
of  May  14. 1984,  and  the  rf;asons 
discussed  beiow. 

A  comment  was  received  from  the 
Government  of  New  Zt:aland  requesting 
that  the  regulations  be  amended  to 
allow  honeybees  to  be  imported  from 
New  Zealand  into  the  United  States 
without  restriction  as  is  the  case  with 
Canada. 

No  change  has  beer,  ir.ade  in  the 
proposed  regulations  based  on  this 
comment.  The  Depart.Ticnt  has  begun 
the  process  of  determining  whether  to 
propose  to  amend  the  regulations  to 
allow  New  Zealand  to  import  honeybees 
into  the  United  States  without 
restriction  under  the  Honeybee  Act. 

The  comment  from  New  Zealand  also 
questioned  the  accuracy  of  the 
Department's  finding  under  Executive 
Order  12291  in  which  the  Department 
stated  that  "it  appears  that  the  adoption 
of  the  proposed  regulation  would  not 


Federal  Register  /  Vol.  50.  Nu.  120  /  Friday.  June  21.  1985  /  Rules  and  Regulations  25689 


hnve  a  significant  economic  effect  since 
it  is  rare  that  persons  idesire  to  import 
honeybees  oi  honeybee  semen  from 
other  than  Canada",  fti  support  of  this 
Ihe  comment  stated  tfcat  "lilt  is  simply 
not  possible  to  judge  what  the  likely 
demand  for  honeybees,  other  than  from 
Canada,  is  likely  to  be  since  the  current 
restrictions  of  the  Hotieybee  Act  have 
i)cpn  a  major  disinccotive  to  potential 
buyers  in  the  United  States." 

No  changes  have  been  made  in  the 
proposed  regulation  based  on  (his 
comment.  The  Department  believes  that 
its  finding  concerning  the  economic 
effect  of  adopting  the  proposed 
regulations  is  accurate.  This  finding  is 
brised  on  a  review  of  the  requests  that 
have  biM.'n  made  to  import  bees  Irom 
coimtries  other  than  Canada  under 
Honeybee  Act.  These  requests  have 
been  infrequent.  Further,  the  Honeybee 
Act  has  not  been  changed  since  the 
proposd  was  initiated,  and  it  is  not 
Rvpected  that  the  number  of  requests  to 
import  honeybees  and  honeybee  semen 
under  the  Honeybee  Act  will 
significantly  change  with  the 
promulgation  of  this  final  rule. 

Miscellaneous 

Also,  for  informational  purposes,  a 
footnote  has  been  added  to  the 
regulations  to  set  forth  the  statutory 
criteria  for  determining  which  countries 
may  be  listed  in  the  regulations  as 
countries  from  which  honeybees  or 
honeybee  semen  may  be  imported  into 
the  United  States.  In  this  connection,  the 
footnote  sets  forth  the  following  relevant 
part  Of  7  use.  281: 

(a)  In  Older  to  prevent  the  introduction  and 
.spread  of  diseases  and  parasites  harmful  to 
liDiieybees.  and  the  introduction  of 
Kenetically  undesirable  germ  plasm  of 
honnybees.  the  importation  into  the  United 
Stiites  of  dll  honeybees  is  prohibited,  excopt 
Ihal  honeybees  may  be  imported  into  the 
United  States— 

(1)  by  the  United  Stales  Department  of 
Asriculture  for  experimental  or  scientific 
purposes,  or 

(2)  from  countries  deftermined  by  the 
Secretary  of  AgricultuTe — 

(A)  to  be  free  of  diseases  or  parasites 
harmful  to  honeybees,  and  undesirable 
species  or  subspecies  of  honeybees:  and 

(B)  to  have  in  operation  precautions 
adequate  to  prevent  the  importation  of 
honeybees  from  other  countries  where 
harmful  diseases  or  parasites,  or  undersirable 
species  or  subspecies,  of  honeybees  exist. 

(h)  Honeybee  semen  may  be  imported  into 
ihe  United  States  only  from  countries 
determined  by  the  SecTct;^^y  of  Agriculture  to 
i)e  free  of  undesirable  species  or  subspecies 
of  honeybees,  and  which  have  in  operation 
precautions  adequate  to  prevent  the 
mportalion  of  such  uretesirable  honr-ybees 
and  their  semen. 


Any  importer  can  petition  the 
Ueparlmenl  and  request  that  the 
regulations  be  amended. 

Executive  Order  12281  and  Regulatory 
Flexibility  Act 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  'major 
rule."  Based  on  information  compiled  by 
the  Department,  it  has  been  determined 
that  this  rule  would  not  have  a 
significant  effect  on  the  economy:  would 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  imiividual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  and  would  not  cause  significant, 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
states-based  enterprises  to  compote 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Alternatives  were  considered  in 
developing  this  final  rule. 

The  determination  has  been  made  that 
Canada  meets  the  criteria  foi  the 
importation  of  honeybees  and  honeybee 
semen.  That  determination  is  based  on  a 
USDA  review  of  the  scientific  literature; 
an  ongoing  sampling  program  of 
Canadian  honeybees  by  USDA;  an 
ongoing  exchange  of  information 
between  Canada  and  the  United  States 
relating  to  bee  diseases  and  parasites, 
and  undesirable  species  and  subspecies 
of  bees:  and  a  review  by  USDA  of  the 
bee  enforcement  program  in  Canada. 

Consideration  was  given  concerning 
whether:  (1)  To  allow  the  importation  of 
honeybees  and  honeybee  semen  from 
Canada  without  restrictions,  or  (2)  to 
allow  the  importation  of  honeybees  and 
honeybee  semen  from  Canada  with 
restrictions.  Alternative  (1)  is  adopted. 
Additional  safeguards  are  not  necessary 
with  respect  to  the  importation  of 
honeybees  and  honeybee  semen  from 
Canada  because  the  existing  safeguards 
are  adequate  to  assure  that  if  Canada 
were  to  fail  to  meet  the  specified 
ciiteria.  this  would  be  readily  detected 
and  appropriate  action  could  be 
promptly  taken. 

Based  on  a  USDA  review  of  the 
scientific  literature  and  a  USDA  review 
of  bee  enforcement  programs,  it  has 
been  determined  that,  in  addition  to 
Canada,  the  following  countries  meet 
the  criteria  for  the  importation  of 
honeybee  semen:  Australia,  Bermuda. 
France,  Great  Britain.  New  Zealand,  and 
Sweden. 

Consideration  was  given  concerning 
whether:  (1)  To  allow  the  importation  of 
honeybee  semen  without  restrictions 
from  Australia.  Bermuda,  France.  Great 
Britain.  New  Zealand,  and  Sweden,  or 


(2)  to  allow  the  importation  of  honeybee 
semen  from  these  six  countries  with 
restrictions  as  set  forth  in  the 
regulations.  Alternative  (2)  is  adopted. 
The  restrictions  are  necessary  to  help 
assure  that  the  specified  countries 
continue  to  meet  the  criteria  and  to  help 
assure  that  appropriate  action  could  be 
promptly  taken  if  a  listed  country  were 
to  fail  to  meet  ihe  criteria. 

The  adoption  of  the  rule  would  not 
have  signibcant  economic  effect  since  it 
is  rare  that  p<3rsons  desire  to  import 
honrybees  or  honeybee  semen  from 
other  than  Canada.  Further,  it  appears 
that  there  is  no  feasible  alternative  to 
consider  in  compliance  with  the 
requirement  that  agencies  choose  the 
alternative  that  maximizes  net  benefits 
to  society  at  the  lowest  net  cost. 

Under  the  circumstances  explained 
above,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service,  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

In  accordance  with  Section  3504(h)  ol 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)),  the  informaUon 
collection  provisions  included  in  this 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
have  been  assigned  OMB  control 
number  057^-0073. 

List  of  Subjects  in  7  CFR  Part  322 
Bees.  Honey.  Imports,  Transportation. 
Under  the  circumstances  set  forth 

above,  7  CFR  Part  322  is  revised  to  read 

as  follows: 

PART  322— HONEYBEES  AND 
HONEYBEE  SEMEN 

Ser 

:i22.l  Importation  of  honeybees  and 
honeybee  semen. 

322.2  Definitions. 

322.3  Permits. 

322.4  Innpections. 

322.5  Marking  and  shipping. 

322.6  Arrival  Notification. 
.322.7  Costs  and  charges. 
322.8  Ports  of  entry. 

Authority:  Sec.  1;  90  Stat.  709  (7  U.S.C.  281); 
7  CFR  217.  2.51.371.2(c). 

§322.1     Importation  of  honeybees  and 
honeybee  semen. ' 

(a)  No  persons  may  import  honeybees 
or  honeybee  semen,  except  as  otherwise 
provided  in  thi.s  part. 


'Th<!  criteria  for  ilelerinining  which  countries 
may  be  listed  in  this  Part  as  countries  from  whi(;h 
honeybecR  or  honeybee  semen  may  be  importe.l 
into  the  United  States  are  set  forth  in  7  U.S.C.  281 

Ctin>nm..a 
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(b)  Honeybees  or  honeybee  semen 
from  Canada  may  be  imported  into  the 
Uniled  States  without  any  further 
restrictions  under  this  pari. 

(cj  Hontybee  semen  from  any  country* 
listed  below  is  designated  as  a  restricted 
article"  and  may  be  imported  only  in 
accordance  with  the  provisions  in  this 
part. 

Australia 
Bermuda 
France 
Great  Britain 
New  Zealand 
Sweden 

(dj  Honeybees  from  any  country  or 
locality  other  than  Canada,  may  be 
imported  without  complying  with  other 
provisions  of  this  part  if: 

(1)  Imported  by  the  U.S.  Department 
of  Agriculture  for  experimental  or 
scientific  purposes: 

(2)  Imported  at  the  Plant  Cermplasm 
Quarantine  Center.  Building  320. 
Beltsville  Agriculturiil  Research  Center 
East.  Beltsville  NID  20705.  or  at  a  port  of 
entry  designated  by  an  asterisk  in 

§  319.37-14{b); 

(3)  Imported  pursuant  to  a 
departmental  permit  issued  for  such 
honeybees  and  kept  on  file  at  the  port  of 
entry: 

(4)  Imported  under  conditioiis 
specified  on  the  departmental  permit 
and  found  by  the  Deputy  Administrator 
to  be  adequate  to  prevent  the 
introduction  into  the  United  States  of 
diseases  or  parasites  harmful  to 
honeybees,  or  genetically  undesirable 
germ  plasm  of  honeybees.  i.e.. 
conditions  of  treatment,  processing, 
shipment  disposal:  and 

(5)  Imported  with  a  departmental  tag 
or  label  securely  attached  to  the  outside 


In  this  regard.  7  U.&C.  281  providps  in  reJevdnl  part, 
that: 

(a)  In  order  to  prevent  the  introduction  jnd 
spread  of  disease*  and  parasites  harmful  to 
honeybees,  and  the  introduction  of  Renelically 
undesirable  germ  plasm  of  honeybees,  the 
importation  into  the  United  Sliiles  of  all  honeytx-es 
is  prohibited,  except  that  honeybees  may  be 
imported  into  the  United  S«atea — 

|1)  by  the  United  States  Department  of 
Agriculture  for  experimental  or  scientific  p(upoiu-». 
or 

(2)  from  countries  detFm-.ined  by  tt>«  SecT*t;iry  of 
Agriculture — 

(A)  to  be  free  of  disease*  or  parksitei  ha.-mful  ti> 
honeybees,  and  undeait'tile  speries  nr  s»ihsperie* 
of  honeybees,  and 

(B|  to  have  in  operation  precaution*  adequate  to 
prevpft  the  importaliun  of  honeytiee<i  from  other 
countries  where  harmful  diseases  or  piirasjte*.  or 
undesirable  species  or  subspecies,  oi'  honeybee* 
exist. 

(b)  Hone)  bee  semen  may  be  imported  into  the 
United  Stjtes  only  from  countries  dftemiined  by  tbe 
Secretary  of  Agriculture  to  be  free  of  undesirable 
specie*  or  subspecies  of  honeybees,  and  which  have 
in  operation  precaution*  adequate  to  prevent  the 
importation  of  sucli  undesirable  honeytiee'  and 
their  *emem. 


of  the  container,  and  with  such  tag  or 
label  bearing  the  name  of  the  person  to 
whom  the  permit  is  issued. 

(e)  Any  honeybees  or  honeybee 
semen  offered  for  import  or  intercepted 
entering  the  Uniled  States  and  not  in 
compliance  with  this  part  shall  be 
immediately  exported  from  the  United 
States  by  the  importer  or  shall  be 
destroyed  by  an  inspector.  Pending 
exportation  or  destruction,  the 
honeybees  or  honeybee  semen  shall  be 
subject  fo  the  immediate  application  of 
such  safeguards  against  escape  of 
diseases  or  parasites  harmful  to 
honeybees,  or  undesirable  species  nr 
subspecies  of  honeybees,  as  the 
inspector  determines  necessary  to 
prevent  the  introduction  into  the  Uniled 
States  of  diseases  or  parasites  har-Tiful 
to  honeybees,  or  undesirable  species  or 
subspecies  of  honeybees. 

S  322.2    DefinMiont. 

Terms  used  in  the  singular  form  in  this 
part  shall  be  construed  as  the  plural. 
and  vice  versa,  as  the  case  may 
demand.  The  following  terms,  when 
used  in  this  part  shall  be  construed 
respectively,  to  mean: 

Deputy  Administrator.  Ihe  Deputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  for  Plant 
Protection  and  Quarantine.  U.S. 
Department  of  Agriculture,  or  any  other 
officer  or  employee  of  the  Department  to 
whom  authority  to  act  in  his  or  her  stead 
has  been  or  may  hereafter  be  delegated. 

Diseases  harmful  to  honeybees. 
Honeybee  diseases,  including  but  not 
limited  to  diseases  caused  by 
AspergiJhs  spp..  Bacillus  spp.. 
Ascosphaera  spp..  Kashmir  virus,  and 
Saccharomyces  spp. 

Honeybee.  Any  live  honeybee  of  the 
genus  .Apis  in  any  life  stage  and  the 
germplasm  of  honeybees  of  the  genus 
Apis,  except  honeybee  semen. 

Import  (importation,  imported}.  To 
import  or  move  into  the  United  States. 

Inspector.  Any  employee  of  Plant 
Protection  and  Quarantine.  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  or  other 
person  authorized  by  the  Deputy 
Administrator  in  accordance  with  the 
law  to  enforce  the  provisions  of  this 
part. 

Parasites  harmful  to  honeybees. 
Honeybee  parasites,  including  but  not 
limited  to  Varroa  jacobsori.  Euvarrao 
sinhai.  Trvpi'.oelaps  clarece.  and 
Acarapis  woodi. , 

Person.  Any  individual,  corporation, 
company,  society,  association,  or  any 
other  organized  group. 

Plant  Protection  and  Quarantine.  The 
organizational  unit  within  the  Animal 
and  Plant  Health  Inspection  Service. 


U.S.  Department  of  Agriculture, 
delegated  responsibility  for  enforcing 
provisions  of  the  Honeybee  Act.  as 
amended,  and  regulations  promulgated 
thereunder. 

Restricted  article.  Any  honeybee 
semen  from  countries  listed  in  §  322.1(c). 

Undesirable  species  of  subsppcies  of 
honeybees.  Apis  meHifera  adansonii. 
commonly  known  as  the  African 
honeybee,  and  its  hybrids:  and  Apii^ 
inrllifpra  capensis.  commonly  known  as 
the  Cape  honeybee. 

United  States.  The  States.  District  of 
Columbia.  American  Samoa.  Guam. 
Northern  Mariana  Islands.  Puerto  Rico, 
and  the  Virgin  Islands  of  the  United 
States. 

§322.3    Permits. 

(a)  A  restricted  article  may  be 
imported  only  after  issuance  of  a  written 
permit  by  Plant  Protection  and 
Quarantine. 

(b)  An  application  for  a  written  permit 
must  be  submitted  to  the  Biological 
Assessment  Support  Staff.  Plant 
Protection  and  Quarantine.  Animal  and 
Plant  Health  Inspection  Service.  U.S. 
Department  of  Agriculture.  Fedeial 
Building.  Hyattsville,  MD  20782.  and 
should  be  submitted  at  least  30  days 
prior  to  arrival  of  the  article  at  the  port 
of  entry.  The  completed  application 
does  not  have  to  be  on  any  particular 
form  but  must  indicate  that  it  is  an 
application  for  a  written  permit  and 
include  the  following  information: 

(1)  Name,  address,  and  telephone 
number  of  the  importer 

(2)  Amount  of  semen  indicated  to  be 
imported  and  species  or  subspecies  of 
the  honeybees  from  which  the  semen 
WHS  collected: 

(3)  Country  or  locality  of  origin; 

(4)  Intended  United  States  port  of 
entry; 

(5)  Means  of  transportation:  and 

(6)  Expected  date  of  arrival. 

(c)  After  receipt  and  review  of  the 
application  by  Plant  Protection  and 
Quarantine,  a  written  permit  indicating 
the  applicable  conditions  in  this  subpart 
for  importation  shall  be  issued  for  the 
importation  of  the  articles  specified  in 
the  application  if  such  articles  appear  to 
be  eligible  to  be  imported.  Even  though  a 
written  permit  has  been  issued  for  the 
importation  of  an  article,  it  may  be 
moved  into  the  United  States  from  the 
port  of  entry  only  if  all  requirements  of 
this  subpart  are  met  and  only  if  an 
inspector  at  the  port  of  entry  does  not 
determine  that  emergency  measures  are 
necessary  with  respect  to  such  article  to 
assure  that  diseases  or  parasites 
harmful  to  honeybees  and  that 
untlesirable  species  or  subspecies  of 
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h(>iH!\  Ih.'cs  are  no!  ii^tnxiuced  into  the 
I 'nilpd  States. 

(li)  Any  permit  wijir.h  has  been  issued 
niiiy  b'.'  with(irawn  liy  an  inspector  or 
the  heputv  Administrator  if  he  or  she 
delfmiin "S  that  the  Jiermit  holder  has 
not  comp'.ic-d  with  al»y  condition  for  the 
use  «if  the  permit.  THp  reasons  ft»r  the 
withdraw  rtl  shall  he  confirmed  in 
writing  as  pn)mpt1y  cis  circumstHnces 
iillow.  Any  pers«»n  whose  permit  has 
l)ot;i  withdrawn  m.;y  apptal  the 
dwision  in  writinjj  te  the  Deputy 
Adniinistrytor  withii!  20  days  after 
rerxivinj!  Iht-  writtca  notification  of  the 
withdrawal.  The  appeal  xtisl  state  all  of 
lh»'  tacts  ;ind  re.-.sonn  upon  which  the 
person  relies  to  shou  that  the  permit 
\v;:s  wrongfidly  witlkirawn.  The  Hcputy 
Adrninislrator  shall  grant  or  deny  the 
appeal  in  wTitinj!.  statinji  the  reasons  for 
the  decision,  as  promptly  as 
liretimf  tanr.es  allowij.  If  there  is  a 
conflict  i:s  to  any  miiterial  fact,  a 
h{  ioinjL;  shall  l»e  held  to  resolve  the 
confJii^t. 

|.\|i(irtited  li>  the  Oftifk-  til  Manu);t:nieiil  :ind 
l<r.tl>{i'l  tmder  control  Tj^imtier  0"i79-00~iJ 

§  322.4    Inspections. 

Any  restricted  article  is  subject  to 
inspection  by  an  inspector  at  the  time  of 
importation  for  the  purpose  oT 
dclermniing  whether  such  article  is 
elijjibie  to  be  imporftd. 

!^  322.5    Martiing  and  shipping. 

(ill  Any  restricted  article  foi 
imporlalion  by  means  other  than  mail 
shall  at  the  time  of  importation  bear  on 
the  Older  conlainei  the  folKiwing 
information: 

(t)  Amount  of  semen  and  s[iecies  or 
subspecies  of  the  honeybees  from  which 
the  semen  was  colli>cted, 

[2]  Country  or  locality  of  origin, 

(,l|  Name  and  address  of  shipper, 
owner,  or  person  sh  pping  or  forwardin);; 
the  article. 

(-1)  Name  and  add  ess  of  consignee, 
and 

(fi)  Identifying  shiBper's  mark  and 
imnd)er.  1 

(b|  -\ny  restri»,ted  article  for 
importation  by  m.ii!  mu.'^t  be  addre.sEed 
and  mailed  to  Pianl  Protection  and 
Qiiar«(niine  at  a  plucc  specified  in 
§  ;h22.8:  must  be  accompanied  by  a 
separate  sliocl  of  paper  within  the 
pa(  kage  bedring  the  r^me.  address,  and 
telephone  number  of  the  intended 
recipient;  and  must  bear  on  the  outer 
contfliner  the  following  information: 

(1)  Species  or  subtpecies  of  the 
honev  f)ees  from  whitii  the  semen  was 
collected. 

[2]  Country  or  Jorilily  of  origin,  and 


(3)  Name  and  address  of  shipper, 
owner,  or  person  shipping  or  forwarding 
the  article. 

(c)  Any  restricted  article  must  be 
accompanied  at  the  time  of  importation 
by  an  invoice  or  packing  list  indicating 
the  contents  of  the  shipment. 

(Approved  by  the  Offi.e  of  Mjoiagcment  und 
itudgi-t  undf:r  (dtilrol  numhor  057{M)073) 

^  322.6    Arrival  notification. 

Promptly  upon  arrival  of  any 
restricted  article  at  a  port  of  entry, 
except  for  mail  shipments,  the  importer 
must  notify  Want  Protection  and 
Quarantine  of  the  arrival  by  such  means 
as  a  manifest.  Customs  entry  document, 
commercial  invoice,  waybill,  a  broker's 
document,  or  a  notice  form  provided  for 
that  purpose. 

(Apprt)ved  by  the  Office  of  Management  und 

Rii,lf4i!  under  cotilrol  number  0,STC)-0(^9) 

§  322.7    Costs  and  enlarges. 

Ihe  ser\ ices  of  the  inspector  during 
regularly  assigned  hours  of  duty  and  at 
the  usual  places  of  duty  shall  be 
furnished  withttui  cost  to  the  importer." 
Plant  Protection  and  Quarantine  will  not 
be  responsible  for  any  costs  or  charges, 
other  than  those  indicated  in  this 
sectiim. 

§  322-8    Ports  of  entry. 

(a)  Any  restricted  article  may  be 
imported  only  at  a  port  of  entry  listed  in 
§  31H.37-14(b)  of  this  chapter. 

Done  at  Washington.  D.C..  thi.s  6th  day  of 
jiinn,  1985. 
)ohn  R.  Block. 

Scrrrtary.  Department  of  AgricuJturf^. 
)..M.  Walker.  It.. 

Asfistant  SerreUin,-  {Enforcement  and 
OprratJons).  Department  of  the  Treasury. 
|FR  Uo( .  85-14900  Filed  6-20-85;  B:45  am] 

BILLING  COOE  3410-34-W 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7CFRPart713 

I  Amdt.  3 1 

Feed  Grain,  Rice,  Cotton,  and  Wheat 
Programs  for  the  1985  Crop  Year 

AGENCY:  .■Agricultural  Stabilization  and 
(Jonservatiun  Service  (ASCS). 
Department  of  Agriculture  (USDA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends  the 
regulations  at  7  CFR  Part  713  which  set 
forth  the  requirements  of  the  commodity 


■' I'riivisicjus  frliiting  U>  rosls  for  dthiT  servkiis  of 
,in  insprrlor  arc  conluined  in  7  CVH  Pari  354. 


programs  established  for  the  1985  crops 
of  feed  grain,  rice,  cotton,  and  wheat. 
Included  in  these  changes  are 
amendments  writh  respect  to;  (1)  The 
adjustment  of  considered  planted 
acreage  in  determining  farm  acre.ige 
bases;  (2)  the  definition  of  a  crop 
acreage  base;  (3)  the  manner  in  which 
yields  are  determined  for  irrigated 
acreages  and  acreages  with  abnormal 
yield  history;  (4)  certain  requirements 
involving  conservation  practices;  [5]  the 
designation  and  maintenance  of  acreage 
conservation  reserve:  and  (6)  the 
computation  of  interest  which  is  to  be 
refunded  for  unearned  advance 
diversion  or  deficiency  payments. 
Implementation  of  the  changes  made  by 
this  interim  rule  will  improve  the 
effectiveness  of  commodity  programs. 

EFFECTIVC  DATE:  June  21, 1985. 
Comments  must  be  received  on  or 
before  July  22. 1985  in  order  to  be 
assured  of  consideration. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to: 
Director.  Cotton,  Grain,  and  Rice  Price 
Support  Division.  ASCS.  P.O.  Box  241S. 
Washington.  D.C.  20013. 

FOR  FURTHER  INFORMATION  CONTACT 

Wdliam  Harshaw.  ASCS.  {202)  382-9878. 

SUPPLEMENTARY  INFORMATION:  This 
interim  rule  has  been  reviewed  under 
USDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  classified  "not  major."  It  has 
been  determined  that  this  rule  will  not 
result  in:  (1)  An  annual  efTecl  on  the 
economy  of  $100  million  or  more;  (2)  ^ 
major  increase  in  oosts  or  p.Tces  for 
consumers,  individual  industries. 
Federal.  State  or  local  governments,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  titles  and  numbers  of  the  Federal 
Assistance  Programs  to  which  this 
interim  rule  applies  are:  Cotton 
Production  Stabilization.  10.052;  Feed 
Grain  Production  Stabilization.  10.055; 
Rice  Production  Stabilization,  10.065; 
and  Wheat  Production  Stabilization. 
10.058,  as  found  in  the  Catalog  of 
Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  interim  rule  since  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
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prupused  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmcnfdl  evaluation  thai  this 
action  will  have  no  sij^nificant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  ExecutiviC  O.der  12372 
which  requires  intergovernmer?;iI 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24.  1<W3). 

The  Olficp  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  contained  in  these 
regulations  under  the  provisions  of  44 
U  S  C.  Chapter  35  and  OMB  Numbers 
1)560-0092.  05»jO-065a  GSbO-OUQl,  056O- 
0030.  and  0560-0071  h.ue  been  assigned. 

The  changes  which  are  included  in 
this  interim  rule  are  the  result  of 
experience  with  the  acrouge  reduction, 
diversion,  and  paymer.t-in-kind 
programs  effective  for  crop  years  1982 
through  1984  and  would  be  effective 
with  respect  to  the  1985  crops. 
Accordingly.  7  CFR  713.1(a)  is  amended 
to  provide  that  the  regulations  set  forth 
at  7  CFR  Part  713  shall  be  applicable  to 
1985  crops.  Similarly,  the  subpart 
headmg  is  also  amended. 

For  purposes  of  participation  in  the 
feed  grain  program,  com  and  grain 
sorghum  acreage  bases  and  planted 
acres  are  combined  to  determine 
whether  there  is  compliance  with 
program  requirements.  Similarly,  oats 
and  barley  acreage  bases  and  planted 
acres  are  combined.  Currently,  the 
provisions  of  7  CFR  713.3  which  set  forth 
the  requirements  for  determining  farm 
acreage  that  is  considered  plan'ed  for 
purposes  of  determining  farm  acreage 
bases  ar-^  written  in  terms  of  single  crop 
buses  and  do  not  provide  for  the 
establishment  of  considered  planted 
acreages  whe  i  different  crop  acreage 
bases  are  combined.  Accordingly,  this 
interim  rule  adds  a  new  parai^raph  to 
§  713.3  to  set  forth  the  requirements  for 
determining  considered  planned  acreage 
when  crop  acreage  bases  are  combined. 
Section  713.3  is  also  revised  for 
purposes  of  clarity. 

Farm  acreage  bases  are  cornpiili^d 
using  the  acreage  planted  and 
considered  planted  to  a  crop.  When  an 
adjustment  is  made  to  the  acreage  base 
for  a  farm  in  accordance  with  §  713.7.  it 
may  also  be  necessary  to  adjust  the 
considered  planted  acreage  so  that  the 
base  adjustment  is  carried  forward  in 
order  to  compute  future  crop  year 
acreage  bases.  Accordingly,  a  new 
paragraph  is  added  to  §  713.3(b)  to 


provide  that  considered  planted 
acreages  may  be  adjusted  when  acrei^ge 
bases  are  adjusted  in  accordance  with 
instructions  issued  by  the  Deputy 
Administidtor.  Slate  and  County 
Operations,  ASCS. 

Acreages  of  small  grains,  such  as 
barley,  oats,  and  wheat,  serve  as  useful 
cover  crops  when  planted  on  acreage 
designated  as  acreage  conservation 
reserve  (ACR)  since  these  crops  prevent 
wind  and  water  erosion.  These  sirall 
grains  may  also  develop  volunteer 
stands  that  may  or  may  not  be 
economirally  practii  o!  to  harvest  as 
grain  In  such  cases,  tiie  Department 
must  determine  whether  to  consider  the 
acreage  on  which  small  grains  are 
growing  as  an  acreage  of  the  crop  for 
purposes  of  determining  program 
compliance.  This  interim  rule  amends 
the  definition  of  crop  acreage  set  forth  at 
§  713.3  and  the  procedure  for 
determining  crop  acreages  in  S  713.4  to 
permit  the  exclusion  of  such  volunteer 
small  grain  acreages  when  the  county 
ASC  committee  determmes  that  it  is  not 
economically  practical  to  harvest  the 
acreage  and  the  farm  operator  does  not 
otherwise  receive  feed  benefit  from  such 
acreage. 

It  is  a  common  practice  for 
commercial  companies  and  State 
experiment  stations  to  contract  with 
producers  to  grow  small  acreages  of  a 
commodity  for  experimental  purposes. 
This  interim  rule  amends  §  713.4  to 
exclude  such  acreages  from  being 
included  in  the  determination  of  crop 
acreages  for  commodity  program 
purposes. 

Irrigation  is  a  common  prar  tice  in 
many  areas  of  the  country.  In  some 
areas,  irrigation  produces  a  significant 
increase  in  crop  yields.  This  interim  rule 
amends  §  713.6  to  provide  that  the 
county  ASC  commit'ee  may  establish 
separate  yields  for  farms  with  irrigated 
and  nonirrigated  acreages  of  wheat  and 
feed  grains.  Irrigated  yields  would  be 
established  and  used  to  compute 
program  benefits  only  if  the  operator 
reports  irrigated  crop  acreages  and  can 
furnish,  at  the  request  of  the  county 
committee,  evidence  to  show  that  the 
land  was  irrigated  in  accordance  with 
recognized  irrigation  practices. 

Section  ^13.6  of  the  regulations 
provides  that  the  county  ASC  committee 
may  assign  a  yield  for  a  crop  of 
commodity  on  a  farm  when  evidence  of 
acreage  or  production  is  missing  for 
certain  crop  years  of  the  5-year  base 
period  used  in  computing  proven  yields. 
There  is  currently,  however,  a  limitation 
on  the  maximum  yield  the  committee 
may  assign.  Because  the  crop  produced 
in  a  specific  year  may  have  been  very 
good,  imposing  a  maximum  yield 


limitation  may  be  inequitable. 
Accordingly,  this  interim  rule  removes 
that  limitation. 

Section  713.0  of  the  regulations  also 
cii.reiilly  provides  that  the  actual  yield 
for  a  commodity  produced  on  a  farm  for 
a  year  may  be  adji:sted  upwaid  when 
the  yield  is  less  than  80  percent  of  the 
simple  average  of  the  yields  for  the  5- 
year  base  period.  This  has  the  effect  of 
lesseniRiJ  the  adveise  impact  of  adverse 
wcilher  conditions  or  other  conditions 
beyond  the  producers  control  during  a 
p.irlirular  year.  It  is,  however,  possible 
for  ideal  conditions  to  result  in  a  yield 
which  is  far  above  the  yield  which 
would  normally  be  exp-.?cted.  It  is  also 
possible  for  a  producer  to  increase  the 
actual  yields  for  a  farm  in  a  specific 
year  by  reducing  the  acreage  planted  to 
the  commodity  aad  increasing  the 
i"rigation,  fertilizer,  or  other  inpul-^ 
w'lich  are  applied  to  the  remaining 
acreagp.  Including  such  an 
unrepresentative  high  yield  in  the 
computation  of  a  proven  yield  would 
produce  an  abnormally  high  yield. 
Accordingly,  S  713.6  is  amended  to 
permit  the  county  ASC  committee:  (1)  To 
decrease  the  actual  yields  for  a 
commodity  for  a  farm  for  a  year  when 
the  committee  determines  that  the 
actual  yields  are  in  excess  of  125 
percent  of  the  simple  average  of  the 
yields  for  the  commodity  for  the  farm  for 
the  5-ycar  base  period  or  (2)  to  reduce 
the  actual  yield  if  the  producer  has 
achieved  an  abnormally  high  yiiiid  by 
planting  an  acreage  which  is  not 
representative  of  the  farm's  planted  or 
considered  planted  history. 

Irrigation  waler  is  essenli.31  for 
growing  rice  and,  in  some  areas  of  the 
country,  it  is  essential  for  growing  other 
crops.  When  irrigation  water  is  no 
longer  available  on  a  farm,  it  is  not 
economically  practical  to  produce 
cerl.iin  cri-.ps.  In  such  cases,  making 
diversion  payments  which  are  based  on 
a  percentage  of  the  entire  farm's  crop 
acreage  base  results  in  a  windfall 
payment  to  the  producer  To  alleviate 
this  situation,  this  interim  rule  adds  a 
paragrnoh  to  S  713.7  to  permit  the 
county  ASC  committee  to -adjust  a 
farms  acreage  base  for  a  crop  if  it  is 
determined  that  an  adequate  supply  of 
irrigation  water  was  not  available  on 
the  farm  for  the  crop  year.  If  it  is 
delormiped  that  a  crop  could  not  bo 
produced  on  the  farm  without  irrigation 
water,  the  farm's  acreage  bdie  for  the 
crop  would  be  reduced  to  zero. 

Acreage  removed  from  produ(,lion 
must  bt"!  planted  to  a  cover  crop  or 
d'voted  to  conservation  practice:.  Ih.ii 
will  prevent  wine  and  water  erosion. 
Some  types  of  cover  crops  arc  .ipproved 


Federal  Register  /  Vol.  50,  No    120  /  Friday,  June  21,  1985  /  Rules  and  Regulations 


25693 


nationally  while  othtrs  are  approved  by 
Slide  and  county  ASC  committees  in 
(icrordance  with  the  guidelines  which 
are  set  forth  in  S  713.62(c).  Section 
713.62  currently  proTides  that  the  Stale 
Conservationist  of  tbe  Soil  Conserx-ation 
Service  must  concur  in  writing  that  the 
locally  approved  covers  and  practices 
will  prevent  wind  attd  wafer  erosion. 
Thi.s  provision  for  writ(en  conrnrrence 
does  not  clearly  set  forth  the 
requirement  that  the  State  ASC 
committep  remains  sesponsible  for 
approving  such  covers  and  practices. 
Accordingly,  this  interim  role  removes 
the  provision  for  written  concurrence, 
although  the  State  ASC  committee 
would  still  be  requin^d  to  uonsuU  with 
the  State  Conservationist  with  respect  to 
approved  covers  and  practices. 

Section  713.63  currently  provides  that 
land  designated  as  .^CR  shall  not  be 
grazed  during  the  6  principal  growing 
months  as  determined  by  the  county 
ASC  commiltee.  In  order  to  encourage 
livt!Sfock  producers  to  participate  in 
price  support  and  p.noduction  adjustment 
programs,  it  is  proposed  that  S  713^63  be 
amended  to  provide  that  with  respect  to 
the  1985  commodity  programs,  land 
designated  as  ACR  shall  not  be  grazed 
dii.'-ing  the  5  principal  growing  months. 
Bncfiuse  certain  areas  may  suffer 
shortages  of  hay  and  forage,  §  713.63  is 
amended  to  provide  that  the  Deputy 
Administrator,  State  and  County 
Operations  m.ay  authorize  haying  or 
grazing  under  certain  conditions. 

Section  713.65  currently  provides  that 
orchards  and  vineyards  may  be 
designated  as  ACR  provided  that  the 
trees  or  vines  are  planted  in  the  current 
year  or  the  fall  of  the  preceding  year. 
This  interim  rule  removes  vineyards 
tc^  eligibility  to  be  designated  as  ACR. 
This  change  is  to  avoid  encouraging  the 
planting  of  additional  vineyards  which 
would  result  in  the  unwarranted 
expansion  of  grape  production  thereby 
adversely  affecting  established 
vineyards. 

The  Secretary  has  announced  that 
advance  deficiency  payments  will  be 
made  available  to  eligible  producers  of 
barley,  corn,  grain  sorghum,  upland 
cotton,  rice,  and  wheat  for  the  1985  crop 
year.  Advance  division  payments  will 
also  be  made  available  to  eligible 
producers  of  wheat  upland  cotton,  and 
rice  for  the  1985  crop  year.  Advance 
deficiency  payment*  are  computed  using 
the  producer's  interMded  planted  acreage 
of  the  crop.  If  the  producer  is  unable  to 
plant  the  crop,  the  advance  deficiency 
payment  cannot  be  earned  and  must  be 
refunded.  Section  713.104(d)(2)  of  the 
regulations  currently  provides  for  a 
formula  for  determining  the  amount,  if 


any.  of  the  advance  payment  that  is 
subject  to  interest.  Experience  has 
proven  that  this  formula  is  verj'  difficult 
to  administer  and  to  explain  to 
producers.  Because  the  final  deficiency 
payment  rale  currently  is  included  in  the 
foriTuia  which  is  used  to  determine  the 
amount  of  any  refund  which  may  be 
owed  by  the  producer  w'hen  the 
producer  actually  plants  less  than  50 
percent  of  the  acreage  certified,  the 
county  ASCS  office  cannot  inform  a 
producer  of  the  Kmount  of  the  advance 
payment  which  is  subject  to  interest 
until  after  the  final  deficiency  payment 
rale  is  determined.  This  may  be  6  to  10 
months  after  there  has  been  a 
determination  that  the  producer  has 
been  overpaid.  Because  of  such 
problems,  this  interim  rule  replaces  the 
formula  currently  set  forth  at 
§  713.104(d)(2)  and  provides  simply  that 
producers  who  fail  to  comply  with  the 
program  requirements  will  be  charged 
interest  or.  the  amount  of  their  advance 
paj-ment.s.  Producers  who  comply  with 
the  program  requirements  even  though 
no  acreage  of  the  crop  is  planted  would 
not  be  chained  interest.  Section 
7l3.104(d)(2]  is  also  amendetj  to  provide 
that  the  rate  of  interest  which  is  diarged 
producers  would  be  equal  to  the  rate  of 
interest  in  effect  for  CCC  commodity 
loans  on  the  date  the  advance  payment 
was  issued.  This  change  conforms  to  the 
manner  in  which  interest  rates  are 
assessed  under  other  programs  of  the 
Department  Section  713.104(d)(1)  is  also 
revised  for  clarity. 

Since  many  of  the  changes  in  the 
regulation  which  are  made  by  this 
interim  rule  are  technical  in  nature  and 
not  significant  and  since  producers  are 
already  planting  their  crops  and  must  be 
aware  of  the  revised  program 
provisions,  it  has  been  determined  that 
this  interim  rule  shall  become  effective 
on  June  21. 1985.  However,  comments 
from  interested  persons  are  requested. 
Comments  must  be  received  by  July  22. 
1985  in  order  to  be  assured  of 
consideration.  After  the  comments  have 
been  received  and  reviewed,  a  rmal  rule 
will  be  published  setting  forth  any 
changes  which  may  be  necessary  in 
these  regulations. 

List  of  Subjects  in  7  CFR  Part  713 

Acreage  allotments.  Cotton.  Feed 
grains.  Price  support  programs.  Wheat, 
and  rice. 

Interim  Rule 

PART  713— [AMENDED] 

Accordingly,  the  regulations  at  7  CFR 
Part  713  are  amended  as  follows: 

1.  The  authority  citation  is  revised  to 
read  as  follows: 


Authority':  Sees.  lOl(i).  103(g).  105B,  TOTC. 
107C.  109. 113,  and  1001:  95  Stat.  1242.  as 
amended.  95  Stat.  1234.  as  amended,  95  Stat. 
1227.  as  amended.  95  Stat.  1221,  as  amended. 
96  Stat.  766,  91  Stat.  950.  as  amended.  95  Stat. 
1204,  91  Slat.  917,  as  amended:  7  U.S.C.  1441. 
7  U.S.C.  1444.  7  VS.C.  1444d.  7  U.S.C.  1445b- 
1.  7  L'.S.C.  1445b-2.  7  U.S.C.  1445d.  7  U.S.C. 
1445h,  7  U.S.C.  1309. 

2.  The  heading  of  the  subpart  is 
revised  to  read  "Feed  Grain,  Rice, 
Cotton,  and  Wheat  Programs  for  the 
1985  Crop  Year". 

3.  Section  713.1(a)  is  amended  by 
deleting  "1964  and  subsequent"  and 
inserting  in  lieu  thereof  "1985". 

4.  Section  713.3  is  amended  by 
revising  paragraphs  fb)  and  (k)(2J  to 
read  as  follows: 

§713.3    Definitions. 

*  •  «  *  * 

(b)  "Considered planted  acrea^'e" 
means  for  a  crop  the  following: 

(1)  For  farms  on  which  producers  are 
participating  in  an  acreage  redaction 
program  for  the  crop,  the  considered 
planted  acreage  shall  be  the  difference 
between  the  acreage  base  for  the  crop 
and  the  planted  acreage  of  the  crop; 

(2)  For  farms  on  which  producers  are 
participating  in  a  set-aside,  voluntary 
diversion,  or  wheat  grazing  and  hay 
program,  the  considered  planted  acreage 
shall  be  the  sum  of  the  foiiowing  as 
applicable: 

(i)  Any  acreage  required  to  be  devoted 
to  conservation  uses  under  a  set-aside, 
acreage  reduction,  or  diversion  program 
as  prescribed  in  this  Part  or  uiuier  a 
payment-in-kind  diversion  program  at 
prescribed  in  Part  770  of  this  Chapter. 

(ii)  For  wheat  any  acreage  for 
payment  under  the  wheat  grazing  and 
hay  program. 

(fii)  Any  voluntary  reduction  below 
the  acreage  base  established  for  the 
crop,  and 

(iv)  The  acreage  that  the  county 
committee  determines  the  producer 
intended  to  plant  to  the  crop  but  was 
prevented  from  planting  to  the  crop  and 
to  later  nonconserv  ing  crops  as  the 
result  of  a  natural  disaster  or  other 
condition  beyond  the  control  of  the 
producer; 

(3)  For  farms  for  which  a  zero  planted 
acreage  is  reported  in  a  year  when  an 
acreage  reduction  program  is  in  effect 
for  the  crop,  the  considered  planted 
acreage  shall  be  the  acreage  base  for  the 
crop; 

(4)  When  two  or  more  crops  are 
combined  for  purposes  of  program 
participation  and  compliance,  (i)  the 
considered  planted  acreage  for  the  crop 
for  farms  for  which  there  is  a  report  of 
zero  planted  acreage  of  all  such  crops 
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shall  be  the  acreage  base  for  the  crnp: 
and  (ii)  the  considered  planted  acreage 
for  farms  on  which  producers  are 
participating  in  an  acreage  reduction 
program  for  the  crops  shall  be  the 
difference  between  the  sum  of  the 
planted  acreages  for  the  crops  and  the 
sum  of  the  acreage  bases  for  the  crops 
prorated  to  the  individual  rrops  biised 
upon  the  planted  acre;<ge  of  the 
respective  crops  in  the  current  year: 

(5)  For  ELS  cotton  farms  for  which  an 
acreage  base  adjustment  is  m.ide  using 
the  reserve  in  accordance  with  §  71,1.7(g) 
and  for  other  farms  for  which  an 
acreage  base  adjustment  is  made  in 
accordance  with  S  713.7  (c)  and  |d).  the 
considered  planted  acreage  may  also  be 
adjusted  in  accordance  with  instructions 
issued  by  the  Deputy  Administrator  and 

(6)  For  other  farms.-the  considered 
planted  acreage  shall  be  that  acreage 
which  the  county  committee  determines 
that  the  producer  intended  to  plant  to 
the  crop  but  was  prevented  from 
planting  to  the  crop  and  to  later 
nonconserving  crops  as  a  result  of  a 
natural  disaster  or  other  condition 
beyond  the  control  of  the  producer. 

•         *         •         *         • 

(k)  "Planted  acreage"  for  a  crop 
means  the  total  of: 

•  •  •  •  • 

(2)  The  volunteer  acreage  of  the  crop 
which  is  harvested  for  grain  or  which  is 
determined  by  the  county  committee  to 
be  economically  practical  to  har\'est. 

•  k  •  •  • 

5.  Section  713.4  is  amended  by 
deleting  the  word  "and"  at  the  end  of 
paragraph  (b)|6).  changing  the  period  at 
the  end  of  paragraph  (b){7)  to  a 
semicolon,  and  adding  paragraphs  (b)|8). 
|9),  and  (10)  to  read  as  follows: 

§  713.4    Determining  crop  acreages. 


(b)  •   •   • 

•  •  •  •  • 

(8)  Any  acreage  which  is  planted  for 
experimental  purposes  under  the  direct 
supervision  of  a  State  experimental 
station  or  a  commercial  company  and 
which  meets  other  requirements  as 
prescribed  by  the  Deputy  Administrator 

(9)  The  acreage  of  barley,  oafs  or 
wheat  which  is  determined  by  the 
county  committee  to  be  not 
economically  practical  to  harvest 
because  of  a  low  yield  and  which  is 
excluded  as  crop  acreage  by  the 
operator:  and 

(10)  The  acreage  of  barley,  oats,  or 
wheat  which  is  left  standing  as  a  cover 
crop  past  the  disposal  deadline  if  the 
producer  (i)  requests  permission  from 


the  county  committee  before  the  crop 
reporting  date:  (ii)  destroys  the  crop 
mechanically  if  the  crop  does  not 
deteriorate  before  the  end  of  the 
nongrazing  period  so  that  no  benefit  can 
be  derived  from  the  grain:  (in)  does  not 
obtain  feed  benefit  from  the  crop:  and 
(iv)  pays  the  cost  of  a  farm  visit  to  check 
compliance  with  program  requirements 
for  disposal  of  the  crop. 
«         •         *         •         • 

6.  Section  713.6  is  amended  by 
revising  paiagraphs  (a)(1),  (a)(2)  (i).  (ii). 
and  (iii)  and  adding  paragraph  (e)  to 
read  as  follows: 

§  713.6    Farm  yields. 

(a)  Bur  ley.  corn,  f^mrn  aorghum,  oats, 
and  wheat  yields— {\]  Petemiinin^ 
yields.  The  bushel  per  acre  farm  yield 
for  the  current  year  shall  be  established 
in  accordance  with  instructions  issued 
by  the  Deputy  Administrator  and  shall 
be  the  county  check  yield  for  the  crop  as 
adjusted  to  reflect  the  farm  productivity. 
Separate  farm  yields  may  be  established 
for  irrigated  acreages  and  for 
nonirrigated  acreages  if  (i)  the  county 
committee  determines  that  irrigation  is  a 
normal  practice  on  the  farm  in  most 
years:  (ii)  irrigation  makes  a  substantial 
difference  in  crop  yields;  and  (iii)  the 
producer  submits  adequate  evidence  to 
the  county  committee  that  sufficient 
irrigation  water  is  available  for  use  on 
the  acreage  designated  by  the  producer 
as  irrigated  acreage  and  that  reasonable 
ir.rigation  practices  have  been  performed 
with  respect  to  the  inigated  acreage. 

[2]  Provable  yields.  '   '  ' 

(i)  If  for  either  of  the  2  earliest  years 
of  the  5-year  base  period  there  was  no 
acreage  of  the  crop  or  the  production  or 
acreage  of  the  crop  on  the  farm  cannot 
be  reconstructed,  the  county  committee 
may  assign  a  yield  for  any  such  year 
based  upon  the  actual  yield  for  bimilar 
farms  in  the  county  or  other  surrounding 
area: 

(ii)  If  the  acreage  report  filed  in 
accordance  with  Part  713  of  this  chapter 
shows  that  no  acreage  of  th?  commodity 
was  grown  on  the  farm,  the  county 
committee  may  assign  a  yield  for  the 
farm  based  upon  the  actual  yield  for 
similar  farms  in  the  county  or  other 
surrounding  areas:  and 

(iii)  If  any  yield  for  a  farm  for  any 
year  which  is  used  in  the  calculation  of 
the  5-year  base  period  is  less  than  80 
percent  or  more  than  125  percent  of  the 
simple  5-ycar  average  of  actual  and 
assigned  yields  for  the  farm,  the  county 
committee  may  adjust  such  yields,  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator,  to  provide  for 
a  yield  which  is  more  representative  of 


normal  operations  and  weather 
conditions  for  the  farm. 

«  •  ■  •  ■ 

(e)  Unrepresentative  acrect^e.  If  tlif 
crop  acreage  for  a  year  is  less  than  .SO 
percent  of  the  acreage  base  for  the  crop, 
the  county  committee  may  determine,  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator,  that  the 
actual  yield  for  the  year  is 
unrepresenlatively  high  and  reduce  the 
yield  ..ccordingly.  Such  reduced  yield 
shall  be  used  to  compute  proven  yields 
for  wheat  and  feed  grain  in  accordant  e 
with  paragr.iph  (a)(2)  of  this  section  or 
for  cotton  or  rice  yields  in  accordance 
with  paragraph  (b)  of  this  section. 

7.  Section  713.7  is  amended  by  adding 
paragraph  |h)  to  read  as  follows: 

§713.7    Crop  acreage  bases. 

(h)  If  the  county  committee  determines 
that  an  adequate  supply  of  irrigation 
water  is  a  prerequisite  for  growing  the 
crop  on  (be  farm,  the  county  committee 
shall  adjust  the  acreage  base  for  a  crop 
for  a  year  to  the  extent  that  irrigation 
water  is  not  available  for  growing  the 
crop  on  the  farm  for  the  year. 

8.  Section  713.62  is  amended  by 
revising  paragraph  (c)(4)  to  read  as 
follows: 

§  7 1 3.62    Approved  cov  er  crops  and 
practices. 

■  •  •  •  • 

(c)  Unally  approved  cover  crops. 

•  *        •        *        * 

(4)  The  State  committee  shall  approve 
cover  crops  or  practices  that  sufficiently 
protect  the  land  from  wind  and  water 
erosion  after  consulting  with  the  SCS 
State  Conservationist. 

9.  Section  713.63  is  amended  by 
revising  paragraphs  (b)  and  (c)(1)  a:id 
adding  paragraph  (d)  to  read  as  follows: 

§713.63    Use  of  acreage  conservation 
reserve. 

•  .         •         •         « 

(b)  Griuing.  Grazing  is  prohibited 
during  the  5  principal  growing  months 
for  crops  in  the  county  between 
February  28  and  November  1  as 
determined  by  the  county  committee. 

(c)  Other  uses.  (1)  Removing  catfish, 
crayfish,  and  other  fish  for  commercial 
purposes  is  prohibited  during  the  5 
principal  growing  months  for  crops  in 
the  county  as  determined  by  the  county 
committee. 


(d)  Waiver.  Notwithstanding  the 
provisions  of  §§  713.63(a)-(c),  the 
Deputy  Administrator  may  authorizi; 


on 
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a  county  by  county  basis,  the  use  of  the 
acreage  conservation  reserve  for  haying 
or  grazing  under  such  conditions  as  may 
be  prescribed  when  abnormal  weather 
conditions  cause  a  critical  shortage  of 
hay  and  forage  in  the  county. 

10.  Section  713.65  is  revised  to  read  as 
follows: 

§713.65    Orchards.  I 

Unless  the  Slate  comniiltee 
determines  otherwise,  the  entire  area  of 
an  orchard  or  nursery  meeting  the 
minimum  size  requirements  specified  in 
Part  718  of  this  chapter  is  eligible  to  be 
designated  as  ACR  if  the  trees  were 
planted  in  the  current  year  or  fall  of  the 
previous  year.  The  land  must  meet  the 
eligibility  requirements  of  §  713.61. 

•  •  *  •  * 

11.  Section  713.104  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§713.104    Advance  payments. 

(d)  Rf  hinds.  (1)  The  provisions  of 
§  713.103(e)  are  applicable  to  the 
amounts  of  any  advance  diversion  or 
deficiency  payments  which  are  not 
earned  by  the  producer.  However,  no 
late  payment  charge  shall  be  assessed 
with  respect  to  producers  who  have 
otherwise  complied  with  the 
requirements  of  the  program  for  the  crop 
but  who  failed  to  refund  to  CCC  the 
amount  of  the  advance  deficiency 
payments  before  the  end  of  the 
marketing  year  for  the  crop  when  the 
final  deficiency  payment  pate 
determined  under  §  713.108(a)  is  zero  or 
is  less  than  the  advance  deficiency 
payment  rate. 

(2)  In  addition  to  the  provisions  of 
§  713.103(e).  interest  shall  be  charged  on 
the  amount  of  the  advance  payment  if  a 
producer  obtains  an  advance  deficiency 
or  land  diversion  payment,  or  both,  for  a 
crop  on  a  farm  but  does  not  comply  with 
the  requirements  for  any  acreage 
limitation,  set-aside,  or  land  diversion 
program  required  for  the  crop  on  the 
farm  for  the  year.  Interest  shall  be 
computed  from  the  date  such  payment  is 
refunded.  The  rate  of  interest  shall  be 
the  rate  of  interest  in  effect  for  CCC 
commodity  loans  on  the  date  of  the 
issuance  of  the  payment. 

Signed  al  Washington.  D.C.  on  |une  18. 
1985. 

Everett  Rank, 

Adu'i'-'slrator,  A^riciiltural Stabilization  and 
Conservation  Service. 
jFR  Doc.  85-15020  Filed  6-20-85;  8:45  am| 
BILLING  CODE  341(M)5-M 


Agricultural  Marketing  Service 

7  CFR  Part  910 
(Lemon  Reg.  521) 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
340,000  cartons  during  the  period  June 
23-29.  1985.  Such  action  is  needed  to 
provide  for  orderly  marketing  of  fresh 
lemons  for  the  period  due  to  the 
marketing  situation  confronting  the 
lemon  industry. 

DATES:  Effective  for  the  period  June  23- 
29.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Doyle.  Chief,  Fruit  Branch. 
F&V,  AMS,  USDA,  Washington,  DC 
20250,  telephone  202^47-5975. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291,  and  has  been 
designated  a  "non-major"  rule.  William 
T.  Manley,  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  section  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
The  action  is  based  upon 
recommendations  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  lend  to  effectuate  the  declared 
policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  currently  in  effect.  The 
committee  met  publicly  on  June  18, 1985. 
at  Los  Angeles,  California,  to  consider 
the  current  and  prospective  conditions 
of  supply  and  demand  and 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee 
reports  that  lemon  demand  continues  to 
be  good. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 


(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  lime. 

List  of  Subjects  in  7  CFR  Fart  910 

Marketing  Agreements  and  Orders. 
California.  Arizona.  Lemons. 

1.  The  authority  citation  for  7  CFR  910 
continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended:  7  U.S:C.  601-674. 

2.  New  §  910.821  is  added  to  read  as 
follows: 

§910.821     Lemon  Regulation  521. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  June  23. 1985 
through  June  29, 1985,  is  established  at 
340,000  cartons. 

Dated:  June  19, 1985. 
William  J.  Doyle, 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
(re  Doc.  85-15149  Filed  6-20-S5:  8:45  am] 

BILLING  CODE  3410-02-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  238 

Contracts  With  Transportation  Lines; 
Addition  of  VIA  Rail  Canada,  Inc. 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  adds  VIA  Rail 
Canada  Inc.  to  the  list  of  carriers  which 
have  entered  into  agreements  with  the 
Service  to  guarantee  the  passage 
through  the  United  States  in  immediate 
and  continuous  transit  of  aliens  destined 
to  foreign  countries. 
EFFECTIVE  DATE:  May  31,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loretta  J.  Shogren,  Director.  Policy 
Direcfives  and  Instructions,  Immigration 
and  Naturalization  Service,  425  I  Street 
NW..  Washington,  DC  20536,  Telephone: 
(202)  633-3048. 
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SUPPLEMENTARY  INFORMATIOM:  The 

Commissioner  of  Immigration  and 
Naturalization  entered  into  an 
agreement  with  VIA  Rail  Canada  Inc.  on 
May  31,  1986.  to  guarantee  passage 
through  the  United  States  in  immediate 
and  continous  transit  of  aliens  destined 
to  foreign  countries. 

The  agreement  providi-s  for  the 
waiver  of  certain  documentary 
requirements  and  facilitates  the  air 
travel  of  passengers  on  international 
flights  while  passing  through  the  United 
States. 

Compliance  with  5  U.S.C.  353  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  the  amendment  merely  makes 
an  editorial  change  to  the  lifting  of 
transportation  lines. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  the  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  ordei  constitutes  a  notice  to  the 
pijfbhc  under  5  U.S.C.  552  and  is  not  a 
rule  within  the  definition  of  section  1(a) 
of  E.0. 12291. 

List  of  Subiects  in  8  CFR  Part  238 

Airlines.  Aliens.  Government 
contracts.  Travel.  Travel  restriction. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  238— CONTRACTS  WITH 
TRANSPORTATION  LINES 

1.  The  authority  citation  for  Part  238 
continues  to  read  as  follows: 

Authority:  Sees.  103  and  238  of  the 
Immigration  and  Nationality  Art.  as  amended 
(8  U.S.C.  1103  and  1228). 


achon:  Final  rule. 


§  23«.3    I  Amended  I 

In  §  238.3  Aliens  in  immediate  and 
continuous  transit,  the  listing  of 
transportation  lines  in  paragraph  (b) 
Signatory  lines  is  amended  by:  Addi.ig 
in  alphabetical  sequence.  VIA  Rail 
Canada  Inc. 
•        *        •        •        * 

Dated:  lune  12. 1985. 
Marvin  |.  Gibson, 

Acting  Associate  Commissioner. 
Examinations.  Immigration  and 
Naturalization  Service. 
|FR  Doc  85-15004  Filed  6-20-85;  8:45  am) 
BILUNG  COOC  4410-10-M 


8  CFR  Part  248 


Change  In  Nonimmigrant  Classification 

agency:  Immigration  and  Naturalization 
Ser\ice.  justice. 


SUMMARY:  This  rule  requires  that  when 
an  alien  is  seeking  to  change 
nonimmigrant  status  to  that  of  an  "H" 
temporary  worker  or  "L"  intracompany 
transferee  classification,  the  application 
for  change  of  nonimmigrant 
classification.  Form  1-506.  must  be  filed 
with  the  nonimmigrant  visa  petition. 
Form  I-129B,  which  determines  the  "H" 
or  "L"  classification,  or  the  application 
must  be  accompanied  by  the  notice  of 
approval  of  the  nonimmigrant  visa 
petition.  Form  I-171C.  This  rule  also 
requires  that  the  application  for  such 
change  of  nonimmigrant  status  to  "H "  or 
"L"  must  always  be  filed  with  the 
district  director  who  has  jurisdiction 
over  the  nonimmigrant  visa  petition. 
Form  1-129B,  or  with  the  district  director 
having  jurisdiction  over  the  place  where 
the  services  are  performed.  This  rule 
will  help  the  Service  p.-'ovide  more 
expeditious  adjudication  of  the  changes 
of  nonimmigrant  status  requests  by 
keeping  all  related  documents  together 
and  by  reducing  the  Services'  need  to 
obtain  records  from  another  Service 
office  prio^  to  the  adjudication  of  an 
application  and  provide  more  efficient 
service  to  the  public. 
EFFECTIVE  DATE:  July  22,  198.S, 
FOR  FURTHER  INFORMATION  CONTACT: 
For  General  Information:  Loretta  J. 
Shogren,  Director.  Policy  Directives 
and  Instructions,  Immigration  and 
Naturalization  Service,  425  I  Street 
NW..  Washington.  D  C.  20536, 
Telephone:  (202)  633-3048 
For  Specific  Information:  Jeffrey  D. 
Trecartin,  Immigration  Examiner, 
Immigration  and  Naturalization 
Service,  425  I  Street  NW.. 
Washington,  D.C.  20536,  Telephone: 
(202)  633-3946. 
SUPPLEMENTARY  INFORMATION:  The 

current  regulation  governing  the  place  of 
filing  an  application  to  change 
nonimmigrant  status.  Form  1-506, 
provides  that  the  application  be  filed 
with  the  district  director  having 
jurisdiction  over  the  residence  of  the 
applicant.  In  a  number  of  cases,  this 
results  in  the  filing  of  the  eligibility  visa 
petition.  Form  I-129B,  and  the 
application  for  change  of  nonimmigrant 
classification.  Form  1-506,  in  two 
different  jurisdictions.  This  would  be  the 
case  when  the  alien  lives  in  ore  slate 
(e.g..  New  York)  and  works  in  another 
state  (e.g..  New  Jersey).  This  split  of 
jurisdiction  in  "H"  and  "L"  cases  causes 
increased  processing  time  and 
unnecessary  administration  problems. 
This  final  rule  amends  the  existing  rule 
by  requiring  that  Form  1-506  be  filed 
v.fith  the  district  director  having 


jurisdiction  over  the  place  where  the 
service  will  be  performed  in  "H  "  or  "L" 
without  regard  to  beneficiary's  place  of 
residence: 

The  final  rule  requires  either  the 
concurrent  filing  of  the  application  Form 
1-506  and  the  nonimmigrant  visa  petition 
Form  I-129B  with  the  district  director 
having  jurisdiction  over  the  Form  I- 
129B,  or  if  submitted  separately,  that  the 
notice  of  approval  of  the  petition.  Form 
I-171C,  accompany  the  Form  1-506.  Form 
1-506  must  be  filed  in  the  same 
jurisdirtion  as  the  Form  1-129B  in  ail 
cases,  thus  keeping  both  proceedings 
under  the  jurisdiction  of  the  same 
district  director.  If  the  services  will  be 
performed  or  the  training  will  be 
received  in  more  than  one  location  in 
the  United  States,  the  petition  and 
application  must  be  filed  with  a  Service 
office  having  jurisdiction  over  at  least 
one  of  those  areas. 

Notice  of  proposed  rule  milking  was 
published  in  the  Federal  Register  on 
October  10, 1984  at  49  FR  39685  with  a 
30  day  comment  period  ending 
November  9,  1984.  The  two  comments 
received  were  from  the  private 
immigration  bar  and  were  supportive  of 
the  proposed  rule.  One  of  the  writers 
suggested  that  the  following  sentence  be 
added  to  the  final  rule,  "if  the  services 
will  be  performed  or  the  training  will  be 
received  in  more  than  one  location  in 
the  United  States,  the  petition  and 
application  must  be  filed  with  a  Service 
office  having  jurisdiction  over  at  least 
one  of  those  areas. "  The  Service  has 
included  this  sentence  in  the  final  rule. 

The  second  writer  emphasized  that 
the  change  is  beneficial  to  both  the 
Service  and  the  public.  The  Sen  ice 
agrees  that  the  consolidation  of 
paperwork  needed  to  make  such  a 
change  of  status  would  reduce  the 
transfer  of  files  within  the  Service's 
record  system  and  as  a  result,  provide 
more  efficient,  timely  service  to  (ne 
public. 

In  accordance  with  5  U.S.C.  605(b)  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  a  major  rule  as 
defined  in  section  1(b)  of  E.0. 12291.  It 
would  not  have  an  effect  on  the 
economy  of  SlOO  million  or  more,  result 
in  an  increase  in  costs,  prices  for 
consumers  or  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 
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List  of  Subjects  in  8  CFR  Part  248 

Administrative  practice  and 
procedures.  Aliens,  Immigration  and 
Nationality  Act. 

Accordingly.  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  248— CHANGE  OF 
NONIMMIGRANT  CLASSIFICATION 

1.  The  authority  citation  for  Part  248 
continues  to  read  as  follows: 

Authority:  Sections  103  and  ZWfii  the 
Immigration  and  Nationality  Act.  as 
amended.  (8  U.S.C.  1103  and  1258|. 

2.  Section  2483  is  amended  by 
revising  paragraph  (a);  existing 
paragraphs  (b)  thru  (f]  are  redesignated 
(c)  thru  (g)  respectively;  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 


§248.3    Application. 

(a)  Genera!.  A  nonimmigrant  alien 
who  seeks  to  change  the  visa 
classification  under  which  he  or  she  was 
admitted  to  the  United  States  shall 
apply  for  a  change  of  nonimmigrant 
classification  on  Form  1-506,  Applicant 
for  Change  of  Nonimmigrant  Status.  The 
applicant  shall  submit  documentary 
evidence  establishing  eligibility  for  the 
change  of  classification  being  requested. 
Form  1-506  must  be  filed  with  the 
district  director  having  jurisdiction  over 
the  applicants  place  of  temporary 
residence  in  the  United  Stales,  except 
for  change  of  status  to  classification 
under  section  101(a)(15)  (H)  or  (L)  of  the 
Act. 

(b)  Change  to  H  or  L.  An  applicant  for 
change  of  nonimmigrant  classification  to 
H  or  L  shall  submit  Form  1-506 
accompanied  by  either  Form  I-129B. 
Petition  to  Classify  Nonimmigrant  as 
Temporary  Worker  or  Trainee,  or  a  copy 
of  the  Form  I-171C.  Notice  of  Approval 
or  Extension  of  Nonimmigrant  Visa 
Petition  of  H  or  L  Alien,  to  the  district 
director  having  jurisdiction  over  the 
pUice  of  employment.  If  the  services 
will  be  performed  or  the  training  will  be 
received  in  more  than  one  location  in 
the  United  States,  the  petition  and 
application  shall  be  filed  with  a  Service 
office  having  jurisdictions  over  at  least 
one  of  those  areas.  In  the  case  of  a 
■'blanket  L"  applicant,  the  1-506  may  be 
filed  with  the  district  director  having 
jurisdiction  over  at  least  one  of  the 
areas  where  the  services  will  be 
performed,  or  may  be  filed  with  the 
district  director  where  the  blanket 
petition  was  filed. 


§248.4    I  Removed] 

3.  Section  248.4  is  removed. 

Dated:  June  16,  1985. 
Marvin ).  Gibson, 

Acting  Associate  Commissioner. 
Examinations.  Immigration  and 
Naturalization  Scr\'ice 
|FR  Doc.  85-15005  Filed  6-20-85:  8:45  am| 

BILLING  CODE  4410-10-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  0 

Conduct  of  Employees;  Minor 
Amendments 

agency:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  amending  its  standards 
of  conduct  to  codify  in  NRC's 
regulations  provisions  of  the  Ethics  in 
Government  Act  of  1978  (18  U.S.C.  207) 
as  amended,  relating  to  reporting  of 
financial  assets  by  senior  NRC  officials. 
The  Commission  is  also  adopting 
several  other  amendments  to  its 
regulations  on  employee  conduct.  The 
amendments  will  exempt  former  NRC 
employees  from  the  post-employment 
restrictions  of  18  U.S.C.  207  in  order  to 
communicate  scientific  or  technological 
information  to  the  NRC:  eliminate  an 
ambiguity  relating  to  the  acceptance  by 
NRC  employees  of  gifts,  meals,  and 
entertainment  from  foreign  governments; 
and  modify  the  regulations  to  require 
only  annual  publication  of  the 
prohibited  security  interests  list 
(formerly  published  twice  annually). 
EFFECTIVE  DATE:  June  21, 1985.  However, 
the  Commission  is  extending  the 
opportunity  for  public  comment  on  this 
final  rule  until  July  22, 1985. 
ADDRESSES:  Written  comments  should 
be  submitted  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555. 
Attention;  Docketing  and  Service 
Branch. 

FOR  FURTHER  INFORMATION  CONTACT: 
Trip  Rothschild.  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC.  20555, 
Telephone:  202-634-1465. 
SUPPLEMENTARY  INFORMATION:  Since 
1979.  senior  N'RC  officials  have 
submitted  Financial  Disclosure  Reports 
(Standard  Form  278)  in  accordance  with 
the  provisions  of  the  Ethics  in 
Government  Act  of  1978.  This  reporting 
requirement  currently  is  not  codified  in 
the  Commission's  regulations.  The 


amendments  add  a  new  section  10  CFR 
0.735-28a  to  the  regulations,  stating  that 
employees  paid  at  a  salary  rate  of  GC- 
16  and  above  or  holding  positions  that 
are  excepted  from  the  regular 
competitive  appointment  process  by 
reason  of  being  of  a  confidential  or 
policymaking  character  must  file 
financial  disclosure  reports  that  will  be 
made  available  to  the  public.  The 
Commission  has  decided  not  to 
incorporate  into  its  regulations  the 
detailed  regulations  regarding  the 
financial  reporting  requirements  under 
the  Ethics  in  Government  Act.  Instead,  a 
cross  reference  is  made  to  the  detailed 
regulations  promulgated  by  the  Office  of 
Government  Ethics  that  can  be  found  in 
5  CFR  Part  734. 

Under  §  0.735-29(a),  most  NRC 
professional  employees  are  barred  from 
owning  stocks,  bonds,  and  other  security 
interests  issued  by  the  major  companies 
in  the  commercial  nuclear  field.  Section 
0.735-29(b)  currently  provides  that  the 
Commission  will  publish  a  list  of  the 
prohibited  security  interests  twice  a 
year.  Because  there  have  been  few 
changes  in  the  list  from  year  to  year,  the 
Commission  has  determined  that  it  is 
not  necessary  to  revise  the  list  twice  a 
year.  Accordingly,  it  is  modifying  its 
regulations  to  require  only  annual 
publication  of  the  list. 

The  Commission  is  also  adopting  an 
amendment  to  eliminate  an  ambiguity  in 
§  0.735-42  relating  to  the  acceptance  by 
NRC  employees  of  gifts,  meals,  and 
entertainment  from  foreign  governments. 
The  amendment  makes  clear  that 
employees  may  accept  gifts,  meals  and 
entertainment  from  foreign  governments 
when  acceptance  is  not  barred  by  the 
Foreign  Gifts  and  Decorations  Act  (Pub. 
L.  95-105). 

Finally,  the  agency  is  promulgating 
procedures  pursuant  to  section  207(f)  of 
the  Ethics  in  Government  Act  that 
would  permit  former  NRC  employees  to 
be  exempted  from  the  post-employment 
restrictions  of  18  U.S.C.  207  in  order  to 
communicate  scientific  or  technological 
information  to  the  NRC. 

Because  these  amendments  relate 
solely  to  matters  of  agency  management 
or  personnel,  good  cause  exists  for 
omitting  notice  of  proposed  rulemaking 
and  public  procedure  thereon,  as 
unnecessary,  and  for  making  the 
amendments  effective  upon  publication 
in  the  Federal  Register. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore  neither  an 
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environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Papei'vork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501.  et 
seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  approval  number  3206-0092. 

List  of  Subjects  in  10  CFR  Part  0 

Conflict  of  interest.  Penalty. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  553.  the  NRC 
is  adopting  the  following  amendments  to 
10  CFR  Part  0. 

PART  0— CONDUCT  OF  EMPLOYEES 

1.  The  authority  citation  for  Part  0  is 
revised  to  read  as  follows: 

Authority:  Sees.  23. 161.  68  Stdt.  925.  946.  as 
amended  (42  U.S.C.  2035.  2201):  sec.  201.  88 
Stat.  1242,  as  amended  (42  U.S  C.  5841);  E.O. 
11222.  30  FR  6469.  3  CFR  1964-1985  COMP..  p. 
306:  5  CFR  735.104. 

Sections  0.735-21  and  0.735-29  s'^o  issued 
under  5  U.S.C  552,  553.  Section  0.735-28  also 
issued  under  sees.  501.  502.  Pub.  L.  95-521.  92 
Stat.  1864. 1867.  as  amended  by  sees.  1.  2, 
Pub.  L  96-2a  93  Stat.  76.  77  (18  U.S.C.  207). 

§§  0.735-3,  0.735-21,  0.735-29,  0.735-40 
(Amendad) 

2.  The  authority  dtations  following 

§  §  0.735-3,  0.735-21,  0.735-29,  and  0.735- 
40  are  removed. 

3.  In  S  0.735-28,  paragraph  (e)  is 
revised  to  read  as  follows: 

§  0.735-26    Disqualification  of  former 
officers  and  employees  in  matters 
connected  \vi»ti  former  duties  or  official 
responsibrlties.  disqualification  of  partners 
of  current  officers  ai>d  employees  (based 
on  18  U.S.C.  207). 
*         •         •         •         • 

(e)  The  prohibitions  of  paragraphs  (a), 
(b),  and  (c)  of  this  section  shall  not 
apply— 

(1)  With  respect  to  the  making  of 
communications  solely  for  the  purpose 
of  fumishmg  scientific  or  technological 
information  if  the  following  procedures 
are  observed: 

(i)  The  former  employee  proposing  to 
make  the  communication  solely  for  the 
purpose  of  furnishing  scientific  or 
technological  information  receives  prior 
written  authorization  from  the  Executive 
Director  for  Operations.  The  individual 
shal!  provide  to  the  Executive  Director 
for  Operations  a  written  statement  that 
indicates  he  or  she  is  a  former  employee 
subject  to  post-employment  restrictions 


under  this  section,  that  briefly 
summarizes  the  content  of  the  proposed 
communication,  that  describes  his  or  her 
involvement,  if  any,  as  an  NRC 
employee  on  the  matter  to  be  discussed, 
and  that  certifies  the  communication  he 
or  she  desires  to  make  is  solely  for  the 
purpose  of  furnishing  scientific  or 
technological  information;  and 

(ii)  The  Executive  Director  for 
Operations  before  deciding  whether  to 
authorize  the  communication  shall 
consult  with  the  counselor  or  deputy 
counselor.  The  primary  factor  to  be 
considered  by  the  Executive  Director  for 
Operations  is  whether  receipt  of  the 
scientific  or  technological  information 
would  further  the  agency's  mission. 

(2)  If  the  Commission,  in  consultation 
with  the  Director  of  the  Office  of 
\  Government  Ethics,  makes  a 
certification  published  in  the  Federal 
Register  that  the  former  employee  has 
outstanding  qualifications  in  a  scientific, 
technological,  or  other  technical 
discipline,  and  is  acting  with  respect  to 
a  particular  matter  which  requires  such 
qualifications,  and  that  the  national 
interest  would  be  served  by  the 
participation  of  the  former  officer  or 
employee.  The  Commission  under  this 
provision  may  authorize 
communications  that  are  not  limited  to 
transmission  of  scientific  or 
technological  information. 
*        *        •        •        * 

4.  A  new  9  0.735-28a  is  added  to  read 
as  follows: 

§  0.735-28a    Financial  disclosure  reports 
under  ttte  Ettiics  In  Government  Act. 

Commissioners,  employees  and 
special  government  employees  paid  at 
or  above  the  grade  16  level,  and 
employees  whose  positions  a:e 
excepted  from  the  regular  competitive 
appointment  process  by  reason  of  being 
of  a  confidential  or  policymaking 
character  (unless  otherwise  excluded  by 
the  Office  of  Government  Ethics)  shall 
file  public  financial  disclosure  reports 
(SF  278)  in  accordance  with  the 
requirements  of  the  Ethics  in 
Government  Act  and  regulations  of  the 
Office  of  Government  Ethics,  5  CFR  Part 
734.  The  employees  shall  submit  their 
completed  forms  to  the  Office  ot  the 
General  Counsel  for  review.  The 
General  Counsel's  office  shall  place  the 
form  in  the  Commission's  Public 
Document  Room. 

5.  In  §  0.735-29,  the  introductory  text 
of  paragraph  (b)  is  revised  to  read  as 
follows: 


§  0.735-29    RestTlctton  against  ownership 
of  certain  security  Interests  by 
Commissioners,  certain  staff  members,  and 
other  related  personnel. 
*         «         ♦         •         • 

(b)  The  Commission  will  publish  at 
least  once  each  year  a  list  of  stocks, 
bonds,  and  other  security  interests 
which  employees  covered  by  this 
section  may  not  own. 
«        •        •        •        • 

6.  In  5  0.735-42,  the  introductory  text 
of  paragraph  (a)  is  revised  to  read  as 
follows: 

§  0.735-42    Gifts,  entertainment,  and 
favor*. 

(a)  Except  as  provided  in  paragraph 
(b)  or  (e)  of  this  section,  an  employee 
should  not  solicit  or  accept  directly  or 
indirectly,  any  gift,  gratuity,  favor, 
entertainment,  loan,  or  any  other  thing 
of  monetary  value,  from  a  person  who: 
***** 

Dated  at  Washington.  D.C.,  this  17th  day  of 
June  1985. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Chilk. 
Secretary  of  the  Commission. 
(FR  Doc.  85-15051  Filed  6-20-85:  8:45  am) 

KLLMM  COOE  7MO-01-M 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100  and  101 

(Notice  1965-7] 

Effective  Date:  "Testing  the  Waters" 
Regulations 

agency:  Federal  Election  Commission. 
action:  Final  nde:  Announcement  of 
effective  date. 


SUMMAHV:  On  March  13, 1985.  (50  FR 

9992).  the  Commission  published  the 
text  of  revisions  to  11  CFR  100.7(b)(1). 
100.8(b)(1)  and  101.3,  known  as  the 
"testing  the  waters  "  provisions.  These 
regulations  permit  an  individual  to 
receive  and  expend  funds  to  test  the 
feasibility  of  a  campaign  for  Federal 
office  without  becoming  a  candidate. 
The  Commission  announces  that  these 
new  regulations  will  be  effective  July  1, 
1985.  Further  information  is  provided  in 
the  supplementary  information  which 
follows. 

EFFECTIVE  DATE:  July  1,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  E.  Propper,  .Assistant  General 
Counsel,  1325  K  Street  NW., 
Washington,  D.C.  20463,  (202)  523-^143 
or  (800)  424-9530. 

SUPPLEMENTARY  INFORMATION:  2  U.S.C. 
438(d)  requires  that  any  rule  or 
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regulation  prescribed  by  the 
Commission  Jo  implement  Title  2.  United 
Slates  Code,  be  transmitted  to  the 
Speaker  of  the' House  of  Representatives 
and  the  President  of  the  Senate  prior  to 
final  promulgation.  Because  these 
regulations  have  been  before  both 
Houses  of  Congress  for  30  legislative 
days,  the  Commission  may  Hnally 
prescribe  the  regulations  in  question. 
These  regulations  were  transmitted  to 
Congress  on  March  8, 1985.  Thirty 
legislative  days  expired  in  the  Senate  on 
May  9. 1985.  and  in  fhe  House  of 
Representatives  on  May  15, 1985. 

The  Commission  is  unnouncing  today 
that  the  effective  date  of  the  revised 
rules  to  govern  the  "testing  the  waters" 
activities  at  11  CFR  100.7(b)(1). 
100.8(b)(1)  and  101.3  will  be  July  1. 1985. 
•The  nature  of  these  regulations  leads  the 
Commission  to  depart  from  its  standard 
course  of  making  new  regulations 
effective  upon  publication  in  the  Federal 
Register. 

These  new  regulations  prohibit  for  the 
first  time  an  individual  engaging  in 
"testing  the  waters  '  activities  to  accept 
excessive  or  prohibited  funds.  Thus  it 
appears  likely  that  some  individuals 
currently  "testing  the  waters"  are 
operating  with  or  have  received  and 
expended  such  funds.  The  effective  date 
of  these  regulations  is  being  delayed  to 
give  notice  to  individuals  testing  the 
waters  that  they  may  no  longer  receive 
prohibited  or  excessive  funds  for  such 
activities.  Any  funds  received  after  the 
effective  date  of  the  regulations  must  be 
in  compliance  with  the  Act.  To  the 
extent  individuals  have  already 
received  such  funds,  they  may  retain 
and  expend  them  during  the  testing  the 
waters  period.  However,  if  an  individual 
who  is  currently  testing  the  waters  has 
received  excessive  or  prohibited  funds, 
and  that  individual  later  becomes  a 
candidate,  he  or  she  will  be  required  to 
refund  all  monies  received  for  testing 
the  waters  that  are  not  in  compliance 
with  the  Act  within  10  days  after 
becoming  a  candidate.  See  the 
Commission's  prior  regulations  at  11 
CFR  101.3  (1980). 

Those  individuals  who  do  become 
candidates  and  are  required  to  register 
and  report  to  the  Commission  shall 
include  any  prohibited  or  excessive 
funds  received,  and  the  reimbursements 
made,  in  their  reports. 

Announcement  of  effective  date:  11 
CFR  100.7(b)(1),  100.8(b)(1)  and  101.3.  as 
published  ut  50  FR  9992.  are  effective  as 
of  luly  1. 1985. 


Dated:  |une  la  1985. 
fohn  Warren  McGarry, 

Chairman.  Federal  Election  Commission. 
[FR  Doc.  85-14988  Filed  6-20-85;  8:45  am] 

BILLING  CODE  671S-01-U 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  4 

Commercial  Practices;  Organization, 
Procedures,  and  Rales  of  Practice 

AGENCY:  Federal  Trade  Commission. 
action:  Interim  rule  with  request  for 
comment. 

SUMMARY:  The  Federal  Trade 
Commission  is  revising,  on  an  interim 
basis  with  a  request  for  comment.  Rule 
4.11(e)  of  its  Rules  of  Practice  and 
Procedure,  governing  subpoenas  to 
employees.  The  changes  are  intended  to 
promote  consistency  in  the  agency's 
assertion  of  privileges  and  objections, 
and  thereby  prevent  harm  that  may 
result  from  inappropriate  disclosure  of 
confidential  information  or 
inappropriate  allocation  of  agency 
resources.  It  applies  only  where 
employees  are  subpoenaed  in  litigation 
to  which  the  agency  is  not  a  party. 

Under  the  interim  rule,  employees 
must  seek  General  Counsel  approval 
prior  to  responding  to  any  subpoenas  for 
materials  or  information,  whether  public 
or  nonpublic,  that  relate  to  the 
employees'  official  duties.  Also,  former 
employees  are  now  expressly  required 
to  seek  General  Counsel  approval  prior 
to  responding  to  subpoenas  that  seek 
nonpublic  materials  and  information 
acquired  during  their  Commission 
employment.  Finally,  the  rule  requires 
parties  who  cause  a  subpoena  to  be 
issued  to  provide  a  written  statement 
containing  specified  information. 
DATES:  The  interim  rule  is  effective  June 
21. 1985.  Comments  must  be  received  on 
or  before  July  22. 1985. 
ADDRESS:  Comments  may  be  mailed  to 
the  Secretary,  Federal  Trade 
Commission.  6th  Street  and 
Pennsylvania  Ave..  NW..  Washington, 
DC.  20580. 

FOR  FURTHER  INFORMATION  CONTACr 
Marc  Winerman  (202)  523-3865. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Rule  4.11(e)  of  the  Commission's  Rules 
of  Practice  establishes  procedures  for 
agency  review  of  subpoenas  to  its 
employees  in  litigation  to  which  the 
agency  is  not  a  party,  and  enables  the 
agency  to  assert  all  applicable  privileges 
and  objections  when  employees  are 


subpoenaed.  The  rule  thus  promotes 
consistent  agency  policy  in  responding 
to  subpoenas.  See  Touhy  v.  Ragen.  340 
U.S.  462,  468  (1951).  The  Commission's 
power  to  issue  this  regulation  derives 
from  its  general  rulemaking  authority 
under  Section  6(g)  of  the  FTC  Act.  See 
Appeal  of  the  United  States  Securities 
and  Exchange  Commission.  226  F.2d  501, 
516  (6th  Cir.  1955). 


II.  Scope  of  the  Rule 

Some  of  the  changes  now 
implemented  a.'^e  designed  to  broaden 
the  scope  of  Rule  4.11(e).  The  rule  now 
applies  to  all  subpoenas  to  Commission 
employees  for  materials  or  information 
relating  to  the  employee's  official  duties, 
including  subpoenas  for  expert 
testimony  as  well  as  subpoenas  for 
nonpublic  factual  materials  and 
information.  Also,  it  expressly  applies  to 
subpoenas  to  former  as  well  as  current 
employees,  to  the  extent  that  the 
subpoenas  seek  nonpublic  materials  and 
information. 

(Af.  Subpoenas  That  Do  Not  Seek 
Nonpublic  Materials  and  Information 

Previously.  Rule  4.11(e)  only  applied 
to  subpoenas  that  sought  confidential 
information  or  documents  from 
employees.  Rule  4.11(e)(i)  now  provides 
that  the  rule  applies  to  all  work-related 
subpoenas  to  employees.  Thus, 
employees  must  secure  General  Counsel 
approval  before  responding  to  any 
subpoenas,  including  subpoenas  that 
only  seek  expert  testimony.  This 
expanded  coverage  applies  to  all  agency 
employees,  except  that  consultants  and 
other  "special  government  employees,"  ' 
as  before,  must  secure  Generafflounsel 
approval  only  before  responding  to 
subpoenas  that  seek  nonpublic 
information. 

Numerous  other  federal  agencies  have 
similarly  issued  regulations  that 
encompass  all  work-related  subpoenas 
to  employees.*  In  describing  the 


'  Special  government  employees,  as  defined  in  18 
use.  202,  are  f  jll-lime  or  intermittent  employees 
who  are  retained,  designated,  appointed  or 
employed  for  no  more  than  130  days  in  any 
consecutive  365-day  period.  The  statutory  definition 
is  incorporated  into  Rule  4.11(ei  by  reference. 

'  At  least  five  agencies  have  issued  regulations 
tluit  apply  the  same  standards  to  subpoenas  that 
seek  expert  testimony  as  they  apply  to  other 
subpoenas  to  employees.  16  CFR  1016.5(a)(2| 
(Consumer  Product  Safety  Commission);  21  CFR  20.1 
(Food  and  Drug  Administration);  15  CFR  15a.4 
(Dec^rtment  of  Commerce);  15  CFR  Part  275 
(National  Bureau  of  Standards);  12  CFR  309.7 
(Federal  Deposit  Insurance  Corporation).  At  least 
two  agencies  apply  more  stringent  standards  to 
subpoe.ias  that  seek  expert  testimony.  49  CFR  9.9.. 
9.11  (Department  of  Transporation);  Public  Health 
Service.  General  Administralion  Manual.  Chapter 
2.V3O-20 
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standards  the  Cenerdl  Counsel  v\ill 
apply  in  deciding  whether  to  authorize 
subpoena  responst?s.  the  rule  itself 
rxpiuins  the  concerns  that  mutivdte  the 
Commission  to  expand  the  covcragip  of 
its  rule.  Previou.sly.  the  Gener.i!  Counsel 
was  directed  to  consider  "statutory 
restrictions,  the  Commission  s  rules  and 
the  public  interest."  but  only  one 
specific  factor  was  mentioned;  "the 
established  legal  standards  for 
determining  whether  justification  exists 
for  the  disclosure  of  confidential 
information  and  records."  The  rule  now 
further  provides  that  the  Goner.d 
Counsel  will  consider  the  need  to 
conser\e  employee  time  for  official 
business,  the  need  to  avoid  spending 
government  time  and  money  for  private 
purposes,  and  the  need  to  maintain 
impartiality  between  private  litigants  in 
cases  where  a  substantial  government 
interest  is  not  involved.  These  a.-^e  all 
factors  that  the  agency  will  consider  in 
determining  whether  to  resist  a 
subpoena  on  the  ground  that  it  is  unduly 
burdensome  or  unreasonable  see.  e.g.. 
Fed.  R.  Civ.  P.  26(c).  and  several  other 
agencies  cite  the  same  or  analogous 
factors  in  their  regulations.-^ 

fBf.  Subpoenas  to  Formfr  Employe  fa 

Rule  4.11(e)(i)  also  provides  that  the 
rule  applies  to  subpoenas  to  former 
employees  that  seek  nonpublic 
information  acquired  during 
Commission  employment.  The 
Commission  can  refuse  to  authorize 
work-related  subpoena  responses  by 
former  employees,  see  United  States  v. 
Bizzard.  674  F.2d  13«2. 1387  (llth  Cir.). 
cert,  denied,  459  U.S.  973  (1982),  and 
insofar  as  the  Commission  has  an 
interest  in  protecting  nonpublic 
materials  and  information,  its  interest 
obviously  extends  to  subpoenas  that 
seek  from  former  emnloyees  confidential 
information  acquired  during 
Commission  employment.  The  changes 
to  Rule  4.11(e)(i)  therefore  expressly 
provide.  like  the  rules  of  other  agencies 
provide.*  that  former  employees  should 


'  Thi>  Oepartmenl  uf  Transpofidiion'a  ri^ulii'<iin» 
n.ilp  llw  n«vd  to  conserve  eniplnjuf  lime  «iid  tSe 
Rfwil  to  ivoid  ^pen^li^g  ^^vemnient  time  und  mon>!> 
lor  privdie  purpose*  ■WCFR  9  ""(^l.  (il|.  See  also  15 
OR  ^"51  iSaltonai  Bureiu  of  SlunJunls)-  15  CH* 
I.S...!  [Depdrlmeni  of  Coninifioe);  IbCKR  Purl  lOlb 
(Consumer  Product  Safet\  Coirim!s<i>iin|:  PtiblK. 
H!;.tltti  Service.  Cenenji  Adn-inistratton  Maiuml. 
Ctiiipler  ::3-3O-00.  At  leuit  lour  aHencie*  cue  the 
need  to  maintdin  (jovernmem  impdrlwilitv    15  CKR 
.'75.1  (\BS);  15  cm  15d  1  il)ef,..riir.i-nl  ,i\ 
i:ommerce):  16Cm  lOliiS  ((PSC):  ittCFR  l.rili) 
iDepdrlment  of  Traniporlaiion). 

•See  "H..  lOCFR  J02  23  (D<!partmeiif  ol  Knersv): 
12  cm  4  m  iComptrollet  of  the  CurreniAi;  Z4  CKR 
I.S  72  (Depdr'menl  of  tlousin);  und  Urtun 
Developmeni):  ^CKR  Va.lZ  (DepdrlmenI  of  lustii.e): 
•9  CFR  2.21  iDepjrtmeni  of  l^lwr):  19  Cm  1810.32 
IF.<)><.il  l^mpln>menl  ()pporlunil>  CommiMitm). 


■eek  instructions  from  the  agency 
concerning  responses  to  these 
subpoenas. 

III.  Procedunis  Lnder  the  Rule 

I  A).  PnKodures  To  Be  Followed  by 
Litigants  Who  Subpoena  Commission 
Employees  or  Former  Employees 

Rule  4.11(c)(iii)  requires  litigants  to 
provide  an  explanatory  statement  when 
they  cause  a  subpoena  to  be  issued  to  a, 
Commission  employee.  Like  similar 
regulations  issued  by  other  agencies ' 
and  upheld  by  several  courts."  this  will 
help  assure  that  the  General  Counsel 
has  available,  in  a  timely  manner,  the 
information  needed  to  authorize  a 
response.  The  section  requires  a  party  to 
set  forth  specified  information,  such  as 
the  reason  for  the  subpoena  and  the 
availability  of  the  subpoenaed  materials 
and  information  from  other  sources.' 

iHl  Procedures  To  Be  Followed  by  the 
General  Counsel  and  Other  Comniision 
Staff 

As  before.  Rule  4.11(e)  prescribes 
internal  procedures  to  be  followed  when 
employees  are  subpoenaed. 

Rule4.11(e)(ii).  in  language  that 
closely  parallels  the  current  rule, 
requires  that  the  General  Counsel  be 
notified  about  the  subpoena.  Rule 
4.11(e)(v)  authorizes  the  General 
Counsel  to  act  upon  the  subpoena  and. 
in  language  discussed  at  part  U.  (A). 
Siipra.  prescribes  the  standards  the 
General  Counsel  is  to  apply. 

Rule  4  ll(e)|iv],  in  new  clarifying 
language,  provides  that  employees  shall 
decline  to  produce  materials  and 
infonnation  sought  by  subpoena  absent 
authorization  from  the  General  Counsel. 
The  rule  previously  provided  that 
employees  should  withhold  responses 
when  they  have  "not  received 
instructions  from  the  General  Counsel 
prior  to  the  return  date  of  the  subpoena 
or  other  compulsory  process."  but  did 
not  expressly  state  that  the  General 
Counsel  could  issue  binding  instructions 
to  withhold  a  response.  The  new  rule 


•See  iO  CFR  202  23  (Oep.i:lment  of  Eiiertt* ).  12 
cm  4  19  (Comptroller  of  the  Currency):  15  CW. 
15a  4(c)  (l)epdrtment  of  Commer  ej-  15  CFR  275  4 
(N.itionol  Bureau  of  Stundardt):  15  CFR  SOU  5 
(National  Oceani'.s  and  Atmospheres 
Administrulion):  18  CFR  1016.5  (Connomer  Product 
S.ifei>  Commissi'in):  21  CFR  20  1  (Food  ind  Dru^ 
Administration);  28  CFR  Hi  22(c).  16.23i.:) 
(Depanmenl  of  justice),  Z<4  CFR  2.21  (Depjitmenl  of 
Ijibor);  31  CFR  1  10  (Departmenl  o'  the  T.eanuty  |; 
Public  Health  Service.  Cfiteml  Aii.ninmrror.on 
Mancal.  Chapter  23-30-20.C.2. 

*E.g..  United  States  v  Bizzord.  njpra.  674  F.2d  al 
13H-;  I'mted States  v.  Allen.  554  F.2d  3Sa  4«»i  llOth 
Cir  1.  tert  Jfr.ieJ.  434  U.S.  836  (!9T-). 

'The  precise  requirements  of  Rjje  4  ll(e)(iii)  are 
•iiniil.ir  to  requirements  in  rexi'l-itions  issued  by  the 
DepHrtmenl  of  Commerce.  See  15  CFU  15a.4. 


makes  clear,  consistent  with  the  rule's 
obvious  intent,  that  employees  must 
withhold  responses  upon  direction  from 
the  General  Counsel.  Under  Touhy  v 
Ragen.  supra,  moreover,  they  are 
protected  from  sanctions  if  they  do  so. 

IV.  Procedures  for  Issuing  the  Rule 

Those  changes  are  effective 
immediately.  Although  the  Commission 
has  not  received  prior  comment.  Rule 
4.11  (e)  is  a  procedural  rule,  and  can  he 
amended  without  prior  notice  and 
comment.  16  CFR  1.21;  5  U.S.C. 
5.S3(b)(A). 

The  changes  are  made  on  an  interim 
basis,  however.  Public  comment  will  be 
received  for  30  days,  and  the 
Commission  will  issue  its  final  rule 
following  the  comment  period. 

List  of  Subjects  in  16  CFR  Part  4 

Administrative  practice  and 
procedure.  Freedom  of  Infonnation  Act. 
Piivany  Act.  Sunshine  Act. 

PART  4— MISCELLANEOUS  RULES 

Accordingly,  the  Commission  amends 
16  CFR  Part  4  as  follows: 

1.  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 

Authority:  Sec  6,  38  Stat,  721;  15  U.S.C.  4B. 
unless  otherwise  noted. 

2. 16  CFR  4.11(e)  is  revised  to  read  as 
follows: 

§  4. 11.    Requests  for  disclosure  of  records. 
•         •         •         •         • 

(e)  Information  requested  by 
subpoena  in  cases  or  matters  to  Hhich 
the  agency  is  not  a  party.  (1)  The 
procedures  specified  in  this  section  will 
apply  to  all  subpoenas  directed  to 
Commission  employees,  except  special 
government  employees,  that  relate  in 
any  way  to  the  employees'  official 
duties.  These  procedures  will  also  apply 
to  subpoenas  directed  to  former 
Commission  employees  and  current  or 
former  special  government  employees  of 
the  Commission,  if  the  subpoenas  seek 
nonpublic  materials  or  information 
acquired  during  Commission 
employment.  The  provisions  of 
paragraph  (e)(3)  of  this  section  will  also 
apply  to  subpoenas  directed  to  the 
agency.  For  purposes  of  this  section,  the 
term  "subpoena"  includes  any 
compulsory  process  in  a  case  or  matter 
to  which  the  agency  is  not  a  party;  the 
term  'nonpublic"  includes  any  material 
or  information  which,  under  §  4.10.  is 
exempt  from  availability  for  public 
inspection  and  copying:  the  term 
"employees,"  except  where  otherwise 
specified,  ini  ludes  "special  government 
employees  ■  and  other  agency 
employees;  and  the  term  "special 
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fjovernment  employees"  includes 
consultants  and  other  employees  as 
defined  by  section  202  of  title  18  of  the 
United  Slates  Code. 

(2)  Any  employee  ot  former  employee 
who  is  served  with  a  Subpoena  shall 
promptly  advise  the  General  Counsel  of 
the  service  of  the  subpoena,  the  nature 
of  the  documents  or  ioformation  sought, 
and  all  relevant  facts  iind 
circumstances.  I 

(3)  A  party  causing  a  subpoena  to  be 
issued  to  the  Commission  or  any 
employee  or  former  employee  of  the 
Commission  in  a  case  or  matter  to  which 
the  Commission  is  not  a  party  shall 
furnish  a  statement  to  the  General 
Counsel.  The  statement  shall  set  forth 
the  party's  interest  in  the  case  or  matter, 
the  relevance  of  the  desired  testimony 
or  documents,  and  a  discussion  of 
whether  the  desired  testimony  or 
documents  are  reasonably  available 
from  other  sources.  If  testimony  is 
desired,  the  statement  shall  also  contain 
a  general  summary  of  the  testimony  and 
a  discussion  of  whether  agency  records 
could  be  produced  and  used  in  its  place. 
Any  authorization  for  testimony  will  be 
limited  to  the  scope  of  the  demand  as 
summarized  in  such  statement. 

(4)  Absent  authorization  from  the 
General  Counsel,  the  employee  or 
former  employee  shall  respectfully 
decline  to  produce  requested  documents 
or  records  or  to  disclose  requested 
information.  The  refusal  should  be 
based  on  this  paragraph  and  on  Touhy 
V.  Hogcn,  340  U.S.  462  (1951). 

(5)  The  General  Counsel  will  consider 
and  act  upon  subpoenas  under  this 
section  with  due  regard  for  statutory 
restrictions,  the  Commission's  niles  and 
the  public  interest,  faking  into  account 
factors  such  as  the  need  to  conserve  the 
time  of  employees  for  conducting  official 
business:  the  need  to  avoid  spending  the 
time  and  money  of  the  United  States  for 
private  purposes;  the  need  to  maintain 
impartiality  between  private  litigants  in 
cases  where  a  substantial  government 
interest  is  not  involved:  and  the 
established  legal  standards  for 
determining  whether  justification  exists 
for  the  disclosure  of  confidential 
information  and  records. 

By  direction  of  the  Cotimission.  datpd  June 
12.  1985. 

Emily  H.  Rock. 

Srcrvtary. 

|FR  Doc.  85-14679  Filed  f-2(>-«5:  8:45  am] 
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Federal  Energy  Regulatory 
Commission- 

18  CFR  Fart  157 

[Docket  Nos.  RMS  1-1 9-000  and  RMS  1-29- 

0001 

interstate  Pipeline  Blanket  Certificates 
for  Routine  Transactions  and  Sales 
and  Transportation  by  Interstate 
Pipelines  and  Distributors 

issued:  |une  17. 1985. 

AGENCY:  Federal  Elnergy  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  its  regulations  governing 
blanket  certificates  for  the 
transportation  of  natural  gas  by 
interstate  pipelines  to  specific  categories 
of  end-users.  Among  other  things,  these 
revisions  to  18  CFR  157.209(e),  extend 
the  e-ligibility  of  low  priority  end-uses, 
including  industrial  and  boiler  fuel  uses 
of  natural  gas.  for  certain  transportation 
services  under  the  Commissions 
blanket  certificate  program,  pending  the 
Commission's  ongoing  examination  of 
several  aspects  of  the  interstate 
transportation  ofnatural  gas  in  Docket 
No.  RM8S-1-O00.  The  blanket  certificate 
transportation  program  is  extended  until 
the  earlier  of  (1)  an  effective  date  of  a 
final  rule  in  Docket  No.  RM85-1-000.  or 
(2)  until  October  31. 1985,  whichever 
occurs  first.  The  Commission  also  is 
allowing  end-users  (or  their  authorized 
agents)  that  seek  transportation  services 
under  §  157.209(e)(2)  to  file,  on  behalf  of 
pipeline  transporters,  a  request  for 
authorization  under  the  applicable  prior 
notice  procedures. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  P.  Gross.  Certificate  Division. 
Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  Washington.  D.C. 
20426.  (202!  357-8522. 
EFFECTIVE  DATE:  The  effective  date  of 
this  final  rule  is  July  1. 1985. 
SUPPLEMENTARY  INFORMATION: 

rU'fore  Commissioners:  Rnymonii ). 
O'Connor.  Chairman:  Georgiana  Sheldon,  A. 
G.  Sousa.  Oliver  G.  Richard  III  and  Charles 
G.Slalon. 

I.  Introduction 

On  March  22.  1985.  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  a  Notice  of  Proposed 
Rulemaking  '  to  amend  its  regulations 


governing  blanket  certificates  for  the 
transportation  of  natural  gas  by 
interstate  pipelines  to  specific  categories 
of  end-users.  This  final  rule  adopts  those 
proposals  and  amends  18  CFR  157.209(e) 
to  extend  the  eligibility  of  low  priority 
end  uses  for  certain  transportation 
services  under  the  Commission's 
lilanket  certificate  program  until  the 
earlier  of  (1)  October  31. 1985,  or  (2)  the 
effective  date  of  a  final  rule  in  the 
Commission's  on-going  proceedings  to 
examine  several  aspects  of  the 
interstate  transportation  of  gas  in 
Docket  No.  RM85-1-000.  In  addition,  the 
final  rule  allows  end-users  (or  their 
authorized  agents)  that  seek 
transportation  services  under 
§  157.209(e)(2)  to  file,  on  behalf  of 
pipeline  transporters,  requests  for 
authorization  under  the  applicable  prior 
notice  procedures. 

II.  Background 

Effective  August  5, 1983,  the 
Commission  established  procedures  that 
permit  certain  end-users  to  have  their 
gas  transported  by  interstate  pipelines 
under  blanket  certificate  authorization.- 
In  conjunction  with  those  procedures, 
the  Commission  initiated  a  limited-term 
program  to  expand  eligibility  for  blanket 
transportation  authorization  to 
transportation  for  all  categories  of  end- 
users.*  Under  existing  §  157.209(e). 
transportation  service  to  industrial  and 
boiler  fuel  users  is  eligible  for  blanket 
certificate  authorization  until  June  30, 
1985.  Short-term  transportation 
arrangements  to  end  users  not 
exceeding  a  120-day  period  are 
automatically  authorized,  while' 
transportation  arrangements  to  end 
users  extending  beyond  120-days  are 
subject  to  the  notice  and  protest 
procedures  of  §  157.205.  On  March  22. 
1985,  the  Commission  issued  its  Notice 
of  Proposed  Rulemaking  to  amend  its 
blanket  certificate  regulations.*  In  that 


'  50  FR  12326,  March  28.  1985 


•The  blankfl  certificate  program,  portions  of 
which  are  found  in  Parts  157  and  284  of  the 
Commission's  rej^ulalions.  were  established  in  two 
phrtscs.  Interstate  Pipeline  Certificate  for  Routine 
Transactions.  47  KR  24254  dune  1.  1982)  (Order  No  . 
234).  Sales  and  Transportation  by  Interstate 
Pipelines  and  Distributors;  Expansion  of  Catesories 
of  Activities  Authorized  Under  Blanket  Certificate 
48  FR  34875  (AuR.  1.  1983)  (Onler  No.  319).  The 
regulations  for  the  transportation  program  which 
Ihi.-i  Final  Rule  addresses  are  set  forth  in  18  CYV. 
I,''.~.2ri9  (1984). 

Interstate  Pipeline  Blanket  Certificates  for 
Roulmr  Transactions  and  Sales  and  Transportation 
by  Interstate  Pipelines  and  Distributors.  48  FR  34872 
(Aug.  1. 1983)  (Order  No.  234-B). 

•  50  FR  1232G  (March  28. 1985). 
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niilit.e.  the  Commission  prupDsed  to 
•rxtend  that  tr.insporfation  progr.ttn  until 
L)ei-.»>nil)or  31.  1985.  pending  ihi' 
Commission  s  on«?oma  cvamin^iliDii  of 
sinoral  aspect-i  o!  the  inteis'ato 
transportation  of  gas  in  our  retumt 
Notice  of  Inrjuiry.  Docket  No.  R.MB5-1- 
IKJO  (NOl)  'The  Commis.-'itm  also 
proposed  to  permit  end-users  thai  seek 
Ir.insportaiion  service  under 
§  157.209!e)l2)  to  file,  on  behalf  ol 
pipeline  transporters,  recpiests  for 
auth(ui7.ation  under  the  prior  notice 
pr(u;ediirps  in  §  157.205.  The  deadline  for 
receiving  comments  was  April  18.  1985. 
and  over  40  coriiments  from  all  sei^ments 
of  the  industry  and  consumer  groups 
were  received. 

On  May  30. 1985,  the  Commission 
issued  a  proposed  rule  based  on  the 
responses  to  the  NOl.*  ihat  rule 
proposed  a  seiies  of  changes  to  our 
existing  rules  to  ensure  th.it  the  natural 
gas  markets  are  competitive  so  as  to 
provide  consumers  with  the  lowest 
reasonable  rates  consistent  with  lonjj-  • 
term  service. 

III.  Dist-ussion 

A.  E\U-tisi<)ii  ofthf  Ord,-i  So.  2:i4-B 
Pnfiimm 

Virtually  all  the  comments  Ihat 
.iddressed  this  issue  supported  an 
extension  until  Dechiiiber  31.  IWt.S. 
Producers  >?enera'ly  stated  that  the 
program  has  assisted  in  relieving  their 
excess  deliveiahility.  Interstate 
pipelines  and  local  distribution 
companies  stated  that  the  program  has 
permitted  thorn  to  use  more  fully  their 
spare  capacity  and  that  end  users  have 
benefited  from  the  lower  gas  prictjs 
obtainable  from  sources  other  than  their 
tiaditional  pipeline  and  distril>uior 
suppliers.  Other  commentors.  including 
a  slate  public  service  commission, 
generally  support  the  exiention  as  "both 
prudent  Hnd  fair." 

.Manv  cnmmenters  also  stateu. 
however,  that  a  si.i-numth  extension 
w.is  insufficient,  and  they  requested  that 
the  pru>;'a!ii  be  extended  at  least  one 
year.  !  :iey  slated  that  a  six-month 
exiensioii  is  loo  short  to  induce 
additional  transportation  and  that  a 


IntiT^i'.ilc  ri.iiispiirtitiM)!!  of  (;.i.«  fi)r  OlhiTs.  50 
KH  iu;lnn   12.  19H5);V.>li..iof  Incjuuv  H'h^tM?  I)). 
Ndliirdl  (;.»s  Pip«>Iin»-  Rjli>in,ikiiii|.  Ri>k.  Hiid 
Kiii.<n<  i.il  lirplii  iliiin-i  .\Het  Pirtid  WelUn'.iil 
Upri.'iurol   •jUKR  I8(n  ll.in    >8.  1<W,'.|  !\iiii<;if  of 
lnt|iiir>  (Ph.i>r-»  It  rf!:<j  lll|)    I'he  (%>miuis«iim's 
pn'P»)Ndl  Ml  Older  No.  234-8  IW  KR  .il  34iir3)  to 
rrfc'rwf  fh**  s'.,*his  of  'hf  t>!,*nki*t  cniifii.  I'e  rulf  in 
liijhi  of  !he  i.iirrent  gas  m.irkift  :s  roniprrhf  niii'il 
wilhin  lh'-s»*  ;uilii.i'».  Thi-  ComniiS'-iiin  l'..s  rpqurstcil 
.iiiJ  re<  enfi\  i  ommpiit  on  Ihj*  Oril*":  No.  :::U-H 
•■liKihility  rrileriu.  50  FR  .it  1 15. 

■'R<i|iil.iti«in  of  N:ilur:il  (f.is  Pipi'line?!  .ifit^i  RitImI 
U.!»i.'.i<l  I).M:onlrol.  .W  FR  24M«I  (|iiiw  7    maS) 


longer  extension  will  enhance  long-term 
planning  and  pnnide  a  secure  source  of 
gas  supplies. 

One  ccmr.ienter  opposed  an  extension 
of  the  projjrain.  Maryland  People's 
Counsel  (MPC)  opposed  the  extensiim. 
stuting  that  the  Commission  should 
issue  a  rule  conditioning  the  use  ot  a 
blanket  certificate  on  non- 
disi.riniinalory  access.  They  contend 
that  the  blanket  certificate  program,  as 
currently  implemented,  permits  non- 
caplive  customers  to  negotiate  foi  lower 
gas  rates  while  captive  customers, 
including  residentials  are  denied  similar 
access  and.  among  o'her  things  are 
forced  to  pay  t'le  excessive  gas  and 
transmission  costs  that  the  pipelines 
flow  through  to  those  customers. 

On  May  10. 1985.  the  US,  Court  of 
Appeals  for  the  District  of  Columbia 
issued  its  opinion  in  Mnry!a:)d  Pi'nplf's 
Counsel  v.  FtliC.  No.  84^1090 
(hereinafter  A/PC  ///  The  court  vacated 
the  blanket  transportation  program 
insofar  as  if  permits  transportation  to 
fuel-switchable  end  users  without 
requiring  pipelines  to  provide  the  same 
service  to  local  distribution  companies 
and  captive  customers  on  non- 
discriminatory terms.  It  remanded  the 
matter  to  the  Commission  for  renewed 
consideration.  Slip  Op  at  4. 

Subsequent  to  that  derision,  the 
Commission  received  a  number  of 
supplemental  comments '  and 
Congressional  letters  "  regarding  our 


'  Some  of  (hose  i;oni:TH"nt»  ivhii-  film)  in  this 
iloilkel,  whiJB  olhers  were  filed  in  t)<)<l>i'l  No 
R.MSi-l   I'fL'ces*  Gds  (;A)n»'in»'rs  l.roup.  .■■  nl. 
IProcess  Gas)  IkitKel  Nos  HN«H1-1H  HM81-i». 
H\ii»  1  (filed  May  24   1985  ,ind  |ii:w  7.  19li.'S|  The 
Petrol  hemirdl  Eiiergv  Ooup  (PF-G).  Dorkel  No« 
^.M81-19  RM81-29  (filed  May  2a  1985)  Aii 
ProdiM  t.s  .ind  ChemiLitls.  Im .  (Air  l^adiir.H).  Docket 
\os  R.M81-19.  RM81-29  (filed  Muy  28.  t««.")) 
Il'idsoti  (;;<»  Svs'erns  and  CTG  Gas  M.irkilin«.  Im;. 
IHGS).  Uo.:kel  No  R.M85-1  (filed  M.*>  28.  1935) 
Am.rirdii  Paper  Institute  (API).  Docket  Nos  R.MHl- 
19.  R.M81-29.  RMfl,V1  riKV-260  I't  ,il  (filed  May  31. 
I98.S).  I.iduslridl  Shippers.  Ooi.ket  Nos.  PM81-19 
RM81-29.  RM85-1  (filed  |une  7   lOH."!)  B.1I1.  ock  » 
Wilcox.  Uockel  Nos,  R.M81-19  RM81-29.  RMH5-1 
(filed  I-jpe  7.  1985)   rr.instont.n  -i-.i.)!  v..i.<  Pipi-  Line 
Corp    Docket  Nos  RM81,19  RMfi:   :<»  RM85- 1 
(filed  |une  12.  1!W.S1.  BaltAor.'  Cn-,  .m,)  Flectnr  Co 
Dim  k<l  Nos.  R.M01-19  and  RMSl-a"  (filed  )une  13. 
I985I  Letters  ate  received  fion.  the  foUoninR:  ITX; 
Industries.  Inc.  (from  I'HJ  Kohi  to  R  |.  O  Connor, 
uiidd'ed).  Intel  Like  (fruirkJohn  K  Schuster  to 
Chdr(es  Ci  Sla'ion.  May  30"  19R5I.  .Armco.  Inc  ifrom 
Gerald  R  Curtis  to  Dliver  (i.  Richard  III.  |une  ID. 
19H5).  jeanette  Sheet  (ilass  Corp.  (from  Ronald  C. 
Mdk  ;>*ki  to  Oliver  Richard.  |iine  10.  1985).  GTV: 
Corp  (from  Thomas  R.  Shepherd  to  Oliver  {;. 
Riihard  111.  lune  11.  1985) 

"  Congressman  Al»n  B.  Moliohan  !o  Ra>  mond  | 
O'Connor  (|jne  7   1985).  S«>nai.)r  |ohn  D.  RiK.kcteller 
IV  to  Raymond  |  OTonn.ii  ([une  10.  1985). 
(;on8ressman  Richard  T.  Si;hu(ze  to  Oliver  (.. 
Richjid  III  dune  10  1985!  Congiossman  Rohert  S 
VVa(kei  to  Raymond  |  O  Connor  (|ane  11.  J985). 
Son.ilor  John  Heinz  to  Raymoml  |.  O'Oinnor  (jiine 
11.  198.5) 


proposed  extension  in  light  of  the  couit's 
decision.  Biiefly  stated,  those  filings 
request  the  Commission  to  extend  the 
program  at  least  on  an  interim  basis 
until  .some  action  is  taken  on  the 
proposed  rule  in  Docket  No.  RM85-1. 
Some  of  the  supplemental  commenfers 
also  endorsed  a  non-discriminatory 
access  provision  in  order  to  satisfy  the 
court's  findings  in  MPC 11  and  one 
commenter  suggests  permitting  all 
(  ategories  of  g.is  to  be  transported. 
While  some  of  the  supplemental 
commenters  support  an  extension  of  the 
program,  they  also  question  the  wisdom 
of  imposing  a  non-discriminatory  clause 
effective  immediately.  They  suggest  an 
interim  extension  of  the  program 
effective  immediately  with  a  non- 
discriminatory clause  to  be  effective  at  a 
later  date,  thereby  providing  pipelines 
the  opportunity  to  evaluate  the  potential 
implications  of  such  a  clause. 

One  of  the  supplemental  commenters 
is  Baltimore  Gas  and  Electric  (BGAR),  a 
local  distribution  company  which  serves 
Baltimore  City  and  various  surrounding 
Maryland  counties.  In  contrast  to  the 
comments  filed  by  MPC.  the  statutory 
representative  of  residential  users  of  gas 
and  other  regulated  utility  services  in 
the  state  of  Maryland.  BC&E  contends, 
as  do  many  other  commenters,  that  the 
econ.imic  disruption  that  would  result  if 
the  program  were  not  extended  would 
be  significant  and  immediate.  They  slate 
Ihat  fuel-switchable  customers  would 
most  likely  switch  to  fuel  oil.  thereby 
leaving  the  remaining  BG&E  customers 
to  absorb  a  larger  share  of  fixed  costs 
They  also  slate  that  customers  who 
switt.h  to  fjel  oil  because  the  blanket 
transportation  program  is  not  available 
will  pay  higher  energy  costs,  thereby 
directly  affecting  the  economic 
operation  of  those  companies,  and 
indirectly  affecting  the  residential 
customers  that  rely  on  those  companies 
for  employment. 

After  careful  consideration  of  the 
comments  and  the  decision  in  MPC  II, 
the  Commission  has  decided  to  extend 
the  program  without  an  open  access 
provision  until  October  31,  1985.  or  until 
a  final  rule  becomes  effective  in  Docket 
No.  RM8.'>-1  -000,  whichever  occurs  first. 
The  Commission's  recently  issued  NOPR 
in  Docket  No.  RM85-1  includes  a 
proposal  to  reauthorize  transportation 
commenced  under  §  157.209(e)  with  a 
non  discriminatory  access  provision, 
and  that  proposal  was  intended  to  be 
rosponsiv  e  to  the  directions  of  the  court 
in  MPC  II.  However,  the  Commission  is 
reluctant  to  include  such  an  access 
provision  in  this  interim  extension  prior 
to  receiving,  and  analyzing,  the 
comments  from  all  segments  of  the 
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industry  as  to  the  impact  that  might 
result  from  such  a  provision.  On  the 
other  hand,  the  Commission  does  not 
want  to  allow  the  program  to  lapse  in 
the  interim  while  the  Commission 
completes  the  proceeding  initiated  by 
the  NCPR.  The  reports  filed  with  the 
Commission  under  §§  157.209  (c)  and  (g) 
show  that  approximately  1.5  Bcf  of  gas 
per  day  is  moving  under  the 
authorization  of  §  157.209(e).' A 
significant  majority  of  the  comments  the 
Commission  has  received  clearly 
support  the  program  and  endorse  its 
extension  pending  a  review  of  our 
Notice  of  Proposed  Rulemaking  in 
Docket  No.  RM85-1.  and  the  comments 
received  since  the  court's  MPC II 
decision  have  strongly  emphasized  the 
need  to  avoid  disruption  of  the 
transportation  program  pending 
implementation  of  the  Court's 
mandate. "The  Commission  agrees  with 
these  commenters  that  to  allow  the 
program  to  continue  in  the  interim, 
without  a  non-discriminatory  access 
provision,  would  be  more  beneficial  for 
gas  consumers  as  a  whole,  than  to  allow 
the  program  to  lapse.  The  Commission 
will  file  an  application  for  stay  of  the 
Court's  mandate  as  necessary  to 
effectuate  this  interim  program. 

For  those  transportation  arrangements 
in  effect  on  June  30. 1985,  but  subject  to 
termination  under  the  sunset  provisions 
in  existing  §§  157.209  (e)(1)  and  (2),  the 
Commission  intends  that  such 
arrangements  continue  without 
interruption  for  the  term  allowed  by  the 
rule  as  extended  herein  or  for  the  term 
of  the  underlying  contract,  if  sooner.  In 
other  words,  any  120-day  transaction 
commenced  pursuant  to  automatic 
authorization  under  §  157.209(e)(1) 
between  March  3, 1985  and  June  30, 
1985.  would  be  permitted  to  run  its  full 
120  days."  Likewise,  the  duration  of  any 


•The  commenls  of  the  Petrochemica!  Energy 
Croup  (filed  May  28. 1985)  reported  that  from  data 
available  to  them  from  a  May.  1985.  INCAA  study, 
during  calendar  year  1984,  pipelines  transported  601 
Bcf  of  gas  for  distributors  and  498  Bcf  of  gas  for  end 
users,  if  these  figures  are  divided  by  365  to  produce 
daily  figures,  the  result  is  1£5  Bcf/day  transported 
for  distributors  and  1.36  Bcf/day  for  end-users. 

"See.  eg..  Supplement  to  Petition  of  the  Process 
Gas  Consumers  Group,  el  aJ.  (filed  |une  7. 1985); 
Petition  of  Industrial  Shippers  (filed  )une  7. 1985): 
Petition  of  Baltimore  Gas  and  Electric  Co.  (filed  |une 
13.1985) 

"  As  both  Order  No.  234->B  and  its  rehearing 
Order  No.  319-A  made  clear,  however.  120  days  is  a 
maximum  term  for  a  single  transaction.  There  is  no 
automatic  renewal  or  rollover.  Interstate  Pipeline 
Blanket  Certificates  for  Routine  Transactions  and 
S<iles  and  Transportation  by  Interstate  Pipelines 
and  Distributors.  48  FR  51436.  51444  (Nov.  9. 1983) 
(Order  Granting  in  Part  and  Denying  in  Part 
Applications  for  Rehearing  of  Order  Nos.  319  and 
234-8)  (Order  No.  319-A). 


longer  transaction  authorized  under 
§  157.205  before  the  June  30, 1985, 
deadline  would  be  limited  only  by  the 
new  deadline  of  the  rule  as  extended 
herein  or  the  contractural  term  of  the 
transaction.  No  filings  will  be  required 
when  parties  agree  to  extend  the  terms 
of  contracts  scheduled  to  expire  by  June 
30, 1985.  to  reflect  the  extension  of  the 
transportation  program  in  this  order. 

With  respect  to  easing  the  transition 
for  transactions  beyond  June  30, 1985, 
Northern  Natural  Gas  Company 
(.Northern)  requests  that  the  Commission 
permit  interstate  pipelines  to  continue 
transporting  gas  beyond  the  120-day 
period  while  they  file  the  prior  notice 
application.  Northern  states  that 
because  the  program  had  not  yet  been 
extended,  pipelines  have  not  filed  the 
prior  notice  application  for 
automatically  authorized  transactions 
commencing  between  March  3, 1985, 
and  June  30, 1985.  on  the  belief  that  such 
filings  would  be  rejected  as  premature. 
It  requests  the  Commission  to  permit 
pipelines  to  provide  the  transportation 
service  for  an  additional  90  days  under 
self-implementing  authority  beyond  the 
120-day  period  for  such  transactions,  but 
to  require  a  prior  notice  application  to 
be  filed  and  authorization  received 
within  that  90-day  period.  Northern 
states  this  procedure  will  assist  in 
preventing  interruption  of  service  to  end 
users. 

The  Commission  recognizes  that  some 
pipelines  may  not  have  filed  the  prior 
notice  applications  for  transactions 
commenced  within  a  120-day  period  of 
the  June  30, 1985,  expiration  date 
because  of  the  uncertainty  surrounding 
the  extension  of  the  program.  Since  the 
program  is  being  extended,  the 
Commission  wishes  to  prevent  any 
interruption  of  service  which  may  be 
attributed  to  this  extension. 
Accordingly,  interstate  pipelines  that 
are  transporting  gas  under  the  120-day 
automatic  authorization  provision  and 
have  not  filed  a  prior  notice  application 
by  the  date  of  issuance  of  this  final  rule, 
are  authorized  to  continue  their 
transportation  arrangement  until  August 
31,  1985,  to  allow  time  to  complete  the 
prior  notice  procedure.  '^  The 
Commission  will  attempt  to  complete 
processing  of  these  applications  well 
before  the  August  31, 1985,  deadline  to 
ensure  that  service  will  continue  without 
interruption.  Under  the  modified  filing 
requirements,  as  discussed  in  more 
detail  below,  either  the  interstate 
pipeline  or  end  user  (or  its  authorized 


"This  authorization  does  not  supersede  the 
parties'  contractual  arrangement.  Parties  who  have 
agreed  to  an  arrangement  for  only  a  120-day  term 
are  limited  to  such  term. 


agent)  may  make  this  filing.  The 
Commission  wishes  to  emphasize  that  a 
prompt  filing  (received  by  July  1, 1985) 
containing  all  the  necessary  information 
will  reduce  the  risk  of  service 
interruption. 

B.  Filings  by  End- Users 

As  discussed  in  the  Notice  of 
Proposed  Rulemaking,  a  pipeline  must 
request  Commission  authorization  for 
Order  No.  234-B  transportation 
transactions  extending  beyond  120  days, 
and  allow  prior  notice  q|  the  transaction 
and  an  opportunity  for  protests  and 
intervention.  18  CFR  157,^05(d).  If  a 
pipeline  fails  to  request  authorization  in 
sufficient  time  to  avoid  a  lapse  in 
authorization  of  the  transaction  at  the 
end  of  120  days,  the  end-user  could 
suffer  an  unforeseen  and-detrimental 
interruption  of  deliveries.  In  order  to 
mitigate  this  problem,  the  Notice 
proposed  to  amend  §  157.209(e)  to  allow 
an  end-user  to  file  for  authorization  on 
behalf  of  its  pipeline  supplier,  but  only 
with  respect  to  transactions  eligible 
under  Order  No.  234-B. 

Many  comments  supported  this 
proposal,  several  of  which  stated  that  it 
is  an  appropriate  "stop-gap"  approach 
until  a  more  comprehensive 
transportation  scheme  is  developed. 
Some  comments  requested 
modifications,  however.  For  example. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  Columbia  Gas 
Transmission  Corporation  and 
Columbia  Gulf  Transmission  Company 
(jointly  referred  to  as  Columbia) 
recommend  that  the  end  user  be 
required  to  file  in  its  prior  notice  request 
a  written  statement  from  the  certificate 
holder  acknowledging  that  the  end  user 
may  make  such  a  filing.  UGI 
Corporation  (UGI),  the  American  Gas 
Association  (AGA),  and  the  Process  Gas 
Consumer  Group,  et  al.  (Process  Gas) 
stated  that  the  pipeline  should  agree 
beforehand  to  permit  such  filings. 

Most  interstate  pipelines  opposed  the 
Commission  proposal.  Some  stated  that 
the  occasional  service  interruptions 
were  not  the  fault  of  interstate  pipelines 
and  that  an  "alert"  shipper  need  only 
communicate  with  the  transporting 
pipeline  to  continue  transportation. 
Other  pipelines  also  expressed  concern 
that  the  proposal  could  be  interpreted  as 
requiring  the  interstate  pipeline  to  carry 
the  gas,  and  the  Commission  had  no 
authority  to  require  such  transportation. 

Three  commenters.  Interstate  Natural 
Gas  Association  of  America  (INGAA). 
ANR  Pipeline  Company  (ANR)  and 
United  Gas  Pipeline  Company  (United) 
advance  alternatives  to  the  proposal. 
Briefly  stated,  INGAA  and  ANR 
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maintain  that  the  transportation  should 
be  allowed  to  continue  beyond  the  120- 
day  limit  if  an  application  for  extension 
is  filed  within  the  120-day  period  and  no 
protest  is  filed  within  the  45-day  notice 
and  protest  period.  If  a  protest  is  filed 
and  not  withdrawn,  the  transportation 
would  be  suspended  on  the  45th  day 
pending  section  7(c)  review.  United 
suggests  that  our  proposal  be  limited  to 
situations  where  a  long-term  contract  is 
in  place  between  the  pipeline  and  end- 
user,  and  the  contract  permits  the  end- 
user  to  make  the  appropriate  filings. 

The  Commission  believes  that  an  end- 
user  should  not  be  disadvantaged 
simply  because  a  pipeline  was  slow  in 
complying  with  the  prior  notice 
procedure.  As  stated  in  the  proposed 
rule,  we  believe  that  affordmg  this 
additional  avenue  for  continued 
authorization  would  benefit  all  parties 
to  the  transaction,  without  diminishing 
the  opportunity  of  others  to  object. 
Accordingly,  we  will  permit  an  end-user 
to  file  on  behalf  of  its  pipeline 
transporters  with  respect  to 
S  157.209(e)(2)  transportation 
arrangements.  We  *vish  to  emphasize, 
however,  that  nothing  precludes  the 
interstate  pipeline  itself  from  making  the 
filing.  Indeed,  we  expect  that  many 
interstate  pipelines  will  continue  making 
the  filings.  However,  this  amendment 
permits  end  users  who  anticipate  a 
possible  interruption  of  service,  or 
pipelines  and  end  users  who  believe  it 
would  be  more  convenient  to  permit  the 
end  user  to  make  the  filing,  to  establish 
flexible  procedures  to  ensure  continued 
service. 

For  those  end  users  who  do  make  the 
prior  notice  filing,  however,  we  are 
amending  the  regulations  to  require  the 
end  user  to  state  in  its  prior  notice 
application  that  it  has  provided  written 
notice  to  the  transporting  pipeline  that  it 
has  made  the  filing.  While  receipt  of  all 
prior  notice  applications  are  noticed  in 
the  Federal  Register,  this  additional 
requirement  will  ensure  that  interstate 
pipelines  have  re'"eived  actual  notice 
that  the  filing  has  been  made.  We 
suspect  that  most  interstate  pipelines 
will  not  object  to  continuing  the 
transportation  arrangement.  Since 
§  157.209(c)(l)(iii)  requires  that  a  copy  of 
the  transportation  agreement  be 
included  in  the  prior  notice  request,  this 
provides  some  evidence  of  the  pipeline's 
willingness  to  transport.  However,  if 
necessary,  the  interstate  pipeline  may 
object  during  the  notice  and  protest 
period.  We  wish  to  emphasize  that  the 
end  user's  filing  does  not  constitute  an 
order  for  the  interstate  pipeline  to 
continue  transportation.  'The  obligation 
to  continue  the  transportation 


arrangement  does  not  begin  until  the 
expiration  of  the  notice  and  protest 
period  and  all  protests  have  been   ♦ 
resolved. 

One  association.  INGAA.  stated  that 
section  7(c)  of  the  Natural  Gas  Act  does 
not  contain  any  language  that  can  be 
"reasonably  construed  to  permit  persons 
other  than  'natural  gas  companies'  to 
seek  or  renew  certificate  authority  for 
themselves  or  on  behalf  of  others." 

The  Commission  believes  that  there  is 
nothing  in  section  7  of  the  Natural  Gas 
Act  that  prohibits  the  end  user  from 
making  tiiis  filing  on  behalf  of  the 
interstate  pipeline.  As  previously 
discussed,  the  filing  does  not  affect  any 
substantive  rights  or  obligations  of  the 
pipeline  until  the  notice  and  protest 
period  has  expired  and  all  protests  are 
resolved.  Moreover,  the  pipeline  has  the 
opportunity  to  protest  the  filing  during 
the  protest  period.  We  also  note  that 
permitting  another  party  to  make  a  filing 
on  behalf  of  the  interstate  pipeline  is  not 
without  precedent.  On  at  least  two  other 
occasions,  we  have  permitted  such 
filings  when  we  were  assured  the  filing 
would  not  adversely  affect  the  pipeline's 
substantive  rights  and  obligations 
without  a  procedurally  fair  opportunity 
for  hearing." 

Finally,  certain  producers  and 
marketers  have  requested  that  they  be 
permitted  to  file  the  prior  notice  request 
as  agent  for  the  end  user.  The 
Commission  agrees  that  an  end  user 
may  empower  any  person  to  act  on  its 
behalf.  Moreover,  the  seller  or  marketer 
has  a  similar  interest  with  the  end  user 
in  expediting  the  process.  Therefore, 
authorized  agents  of  end  users  will  also 
be  permitted  to  make  the  prior  notice 
filing  under  S  157.209(e)(2). 

IV.  Miscellaneous 

Some  comments  suggested  a  number 
of  modifications  to  the  transportation 
program  which  were  outside  the  scope 
of  our  proposal.  For  example, 
Petrochemical  Energy  Group  requested 
that  the  categories  of  gas  that  may  be 
transported  under  the  program  be 
expanded  to  include  all  sources  of 
supply  as  well  as  offshore  gas.  Since 
these  suggestions  are  outside  the  scope 
of  our  notice,  we  will  not  address  them 
here.  However,  the  Commission  will 
consider  comments  on  this  issue  when 
we  address  our  Notice  of  Proposed 
Rulemaking  in  Docket  No.  RM85-1. 


'•  Certification  of  Pipeline  Transportation  for 
Certain  High  Priority  Uses.  44  FR  24825  (April  27. 
1979)  (Order  No.  27).  Statement  of  Policy  on 
Distributor  Access  to  Outer  Continental  Shelf  Gas. 
45  FR  49247  (July  24.  1980)  (Order  No  92)  Se*-  also 
18CKR  157  101. 


V.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  '* 
requires  the  Commission  to  describe  the 
impact  that  a  proposed  rule  would  have 
on  small  entities  or  to  certify  that  the 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  the  Notice  of  Proposed 
Rulemaking,  the  Commission  found  that 
the  amendments  to  the  program  in  this 
final  rule  do  not  impose  any  regulatory 
or  administrative  burdens  on  a 
significant  number  of  small  entities  and 
that  they  do  not  require  an  expense  of 
resources  by  such  entities.  No  comments 
were  received  on  this  finding. 

Accordingly,  the  Commission  certifies 
that  the  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

VI.  Effective  Dale 

The  transportation  provisions  in 
§  157.209(e)  of  our  regulations  are  due  to 
,  expire  on  June  30. 1985.  This  rule 
extends  that  program  until  the  earlier  of 
October  31. 1985.  or  the  effective  date  of 
a  final  rule  in  Docket  No.  RM85-1-000. 
Without  an  immediate  extension  of  that 
program,  some  end  users  who  are 
relying  on  that  transportation  program 
for  their  gas  supplies  could  experience 
serious  service  interruptions.  Therefore, 
in  accordance  with  section  553(d)  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
553(d).  the  Commission  finds  good  cause 
to  waive  the  requirement  for  publication 
30  days  before  the  effective  date  and 
makes  the  final  rule  effective  on  July  1. 
1985. 

VII.  Commission  Publication  in  ine 
Federal  Register 

Ust  of  Subjects  in  18  CFR  Part  157 

Natural  gas. 

In  consideration  of  the  foregoing,  ttie 
Commission  amends  its  regulations  in 
Part  157.  Chapter  I,  Title  18.  Code  of 
Federal  Regulations,  as  set  forth  below. 

By  the  Commission. 
Kenneth  F.  Plumb, 

Secretary- 

PART  157— lAMENDEDl 

1.  The  authority  citation  for  Part  157 
continues  to  read  as  follows: 

Authority:  Natural  Gas  Act.  15  U  SC.  717- 
717w  (1982);  Department  of  Energy 
Organization  Act.  42  U.S  C.  7101-7352  (1982): 
Natural  Gas  Policy  Act  of  1978, 15  U.S.C. 
3M1-3432  (1982):  E.O.  12009.  3  CFR  142  (1978). 


'•  5  use.  601-612  11982). 
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$1 57.209    (Amended) 

2.  In  §  157.209,  paragraphs  (e)(1)  and 
(e)(2)  are  each  amended  by  removing 
the  words  "June  30. 1985,"  and  inserting 
in  lieu  thereof  the  words  "the  earlier  of 
October  31. 1985,  or  the  effective  date  of 
a  final  rule  in  Docket  No.  RM85-1-000." 

3.  In  §  157.209.  paragraph  (e)  is 
iimended  by  adding  new  paragraphs 
(p)(3)  and  (e)(4)  to  read  as  follows: 

§  157.209    Transportation 

*         •  •         *         * 

(e|  Designation  of  End  Users. 

***** 

(3)  Filings  by  End-Users.  For  any 
transportation  of  natural  gas  authorized 
pursuant  to  paragraph  (e)(2)  of  this 
section,  the  applicable  end-user  or  its 
authorized  agent  may  file  for 
authorization  under  S  157.205(b)  on 
beh.'ilf  of  the  certificate  holder.  Such 
filing  shall  state  that  the  applicable  end- 
u.ser  or  its  authorized  agent  has 
provided  written  notice  to  the  applicable 
ci-rtificate  holder  of  such  filing. 

(4)  Temporary  Extension  of  .Aatumatic 
.\uth.orization.  Any  certificate  holder 
which  commenced  transporting  gas 
under  subparagraph  (e)(1)  of  this  section 
on  or  after  March  3. 1985,  and  before 
June  17,  1985  and  which  has  not  filed  a 
prior  notice  application  under  paragraph 
(e)(2)  of  this  section  on  or  before  June 
17,  1985  is  authorized  to  continue  such 
transportation  until  August  31, 1985, 
provided  a  prior  notice  application  is 
promptly  filed  under  paragraph  (e)(2)  of 
this  section. 


|FR  Doc.  a5-15003  Filed  6-20-85;  8:45  am] 

BILUNG  CODE  6717-01-M 


18  CFR  Part  385        | 
IDocket  No.  RM85-2-001] 

Rules  of  Practice  and  Procedure: 
Commission  Review  of  Remedial 
Orders 


Issued:  June  17, 1985. 

agency:  Federal  Energy  Regulatory 

Commission. 

action:  Order  granting  rehearing  solely 

for  purpose  of  further  consideration. 

summary:  On  April  17, 1985,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  a  final  rule 
adopting  revised  rules  applicable  to 
Commission  review  of  the  Department 
of  Energy  remedial  order  appeals. 

In  this  order,  the  Commission  grants 
rehearing  of.its  decision  solely  for  the 
purpose  of  further  consideration 
EFFECTIVE  DATE:  June  17,  1985. 


FOR  FURTHER  INFORMATION  CONTACT: 

Roland  M.  Frye,  Jr.,  Producer  Regulation 
Division,  Office  of  the  General  Counsel, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  D.C.  20426.  (202)  357-8315. 
SUPPLEMENTARY  INFORMATION: 

Before  Commissioners:  Raymond  ). 
O'Connor.  Chairman;  Georgians  Sheldon.  A. 
G.  Sousa.  Oliver  G.  Richard  III  and  Charles 
G.  Stalon. 

On  April  17, 1985,  the  Commission 
issued  its  Order  No.  416.  50  FR  15731 
(April  22. 1985).  Ill  FERC  Stats.  &  Regs. 
i  30.636,  adopting  revised  rules 
applicable  to  Commission  review  of 
DOE  adjustment  cases.  On  May  17, 1985, 
Dorchester  Gas  Corporation  filed  a 
request  for  rehearing  of  that  order. 

In  order  to  afford  additional  time  for 
consideration  of  the  issues  raised  in  the 
request  for  rehearing,  the  Commission 
grants  rehearing  of  Order  No.  416  for  the 
limited  purpose  of  further  consideration. 

This  order  is  effective  on  the  date  of 
issuance.  This  action  does  not  constitute 
a  grant  or  denial  of  the  petition  on  its 
merits,  either  in  whole  or  part.  As 
provided  in  Rule  713(d)  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  no  answers  to  the  request  for 
rehearing  are  permitted  because  this 
order  does  not  grant  rehearing  on  any 
substantive  issue. 

By  the  Commission. 
Kenneth  F.  Plumb, 
Secretary. 

[VR  Doc.  85-15002  Filed  &-20-85;  8:45  am) 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  855 

Labor  Certification  Process  for  the 
Temporary  Employment  of  Aliens  in 
Agriculture:  Adjustments  to  Piece 
Rates 

AGENCY:  Employment  and  Training 
Administration.  Labor. 
action:  Final  rulemaking  to 
repromulgate  final  rule. 

SUMMARY:  The  Department  of  Labor 
(DOL)  is  repromulgating  a  regulation  in 
its  program  for  the  certification  of  non- 
immigrant aliens  for  temporary 
employment  in  agriculture  and  logging  in 
the  United  States.  The  regulation  deals 
with  adjustments  to  agricultural  piece 
rates. 

EFFECTIVE  DATE:  July  22,  1985. 


FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  M.  Bruening,  Telephone:  202- 

376-6228. 

SUPPLEMENTARY  INFORMATION! 

L  Introduction 

In  the  Federal  Register  of  December 
10, 1984,  (49  FR  48061),  the  Department 
of  Labor  (DOL)  published  a  notice  of 
proposed  rulemaking  to  repromulgate 
the  Employment  and  Training 
Administration  (ETA)  regulation  at  20 
CFR  655.207(c)  regarding  adjustments  to 
agricultural  piece  rates.  Interested 
persons  were  requested  to  submit 
written  comments,  to  be  received  on  or 
before  January  9. 1985. 

The  rule  to  be  repromulgated  had 
been  published  as  a  final  rule  in  the 
Federal  Register  of  September  2. 1983 
{48  FR  401p8).  The  1983  final  rule  was 
published  after  a  notice  of  proposed 
rulemaking  and  full  consideration  of 
public  comments  received  during  a  31 
day  comment  period.  See  48  FR  33684 
Hliily  22. 1983);  and  48  FR  35667  (August 
5. 1983). 

After  full  and  careful  consideration  of 
the  comments  submitted  in  response  to 
the  December  10,  1984.  proposed  rule. 
DOL  has  determined  to  repromulgate  the 
September  2. 1983,  final  rule. 

II.  Temporary  Alien  Labor  Certification 
Process 

Whether  to  grant  or  deny  an 
employer's  petition  to  import  a 
nonimmigrant  alien  to  the  United  States 
for  the  purpose  of  temporary 
employment  is  solely  the  decision  of  the 
Attorney  General  and  his  designee,  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  (INS)  8  U.S.C. 
1101(a)(15)(h)(ii)  and  1184  (a)  and  (c);  8 
CFR  Part  2.  Pursuant  to  the  requirement 
that  the  Attorney  General  consult  with 
appropriate  agencies  of  the  government 
concerning  the  importation  of 
nonimmigrant  alien  (so-called  "H-2") 
workers.  INS  has  determined  that  prior 
to  granting  or  denying  such  petitions  it 
first  will  request  DOL  to  advise  INS  on 
the  availability  of  qualified  U.S.  workers 
for  the  jobs  offered  to  the  H-2  aliens 
and  whether  the  wages  and  working 
conditions  attached  to  such  job  offers 
will  adversely  affect  similany  employed 
U.S.  workers.  8  U.S.C.  1184(c);  8  CFR 
214.2(h)(3){i). 

Pursuant  to  the  INS  regulations.  DOL 
has  published  regulations  at  20  CFR  Part 
655.  Subpart  C,  for  the  certification  of 
nonimmigrant  aliens  for  temporary 
employment  in  agriculture  and  logging  in 
the  United  States.  DOL  has  determined 
that  similarly  employed  U.S.  workers 
had  been  adversely  affected  by  the 
importation  and  employment  of 
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nonimmigrant  aliens  in  agricultural 
employment.  It  has  been  determined 
further  that  employment  of  those  aliens 
in  a  number  of  States  at  wages  below 
specially  computed  adverse  effect  wage 
rates  (AEWRs)  would  adversely  affect 
the  wages  of  similarly  employed  U.S. 
workers.  20  CFR  655."202ib)|9)  and 
655.207. 

III.  Proposed  Rule  and  Comments 

To  protect  the  wages  of  U.S.  workers, 
at  minimum  at  an  adverse  effect  level,  it 
is  necessary  to  have  in  place  a 
regulation  reflecting  DOL's  policy  on 
this  subject.  For  this  reason,  DOL 
published  the  proposed  document  to 
repromulgate  the  rule  which  had  been 
published  originally  in  1983.  Comments 
were  sought  from  the  public.  DOL's 
response  to  those  comments,  and  a 
general  discussion  of  the  piece  rate 
rule's  history,  follow. 

A.  Piece  Rate  Rule 

Historically.  DOL  has  determined  that 
workers  should  not  be  required  to 
increase  their  level  of  productivity  in 
order  to  earn,  at  minimum,  the  hourly 
AEWR.  Conversely,  if  the  employer's 
piece  rate  for  a  particular  crop  activity 
allowed  the  average  worker  to  receive 
earnings  at  or  above  the  AEWR.  that 
piece  rate  has  been  acceptable.  Thus,  if 
average  hourly  earnings  for  the  average 
worker  in  the  preceding  year  equalled  or 
exceeded  the  apphcable  AEWR.  the 
piece  rate  for  that  crop  activity  did  not 
need  to  be  raised.  See  20  CFR  655.207(c) 
(1981). 

This  interpretation  of  DOL's 
regulation  or  piece  rates  was  reflected  in 
its  issuances  to  Employment  and 
Training  Administration  (ETA)  Regional 
Offices  and  to  State  job  service 
agencies.  See  Section  A.  6  a(3)  of 
Attachment  1  to  ETA  General 
Administration  Letter  (GAL)  No.  46-81. 
In  1976.  the  U.S.  Court  of  Appeals  for  the 
Fifth  Circuit  had  before  it  the  question  of 
whether  it  is  proper  for  piece  rates  to  be 
permitted  at  a  level  that  earns  the 
applicable  AEWR.  The  court  considered 
and  approved  of  DOL's  piece  rate 
adjustments,  which  maintain  the  AEWR 
as  a  floor  rather  than  an  earnings 
escalator,  noting  that  "(n)owhere  is 
there  a  requirement  that  piece  rates  be 
in  excess  of  the  adverse  effect  minimum 
wage."  Williams  v.  Usery.  531  F.  2d  305. 
308  (5th  Cir.  1976),  cert,  denied.  429  U.S. 
1000  (1976);  see  20  CFR  655.0(e)  (1983); 
and  20  CFR  602.10b(a)(2)  (1976). 

Nevertheless,  in  NAACP,  Jefferson 
County  Branch  v.  Donovan.  558  F.  Supp. 
218.  224-225  (D.D.C.  1982).  and  566  F. 
Supp.  1202,  1208  (D.D.C.  1983).  the  U.S. 
District  Court  for  the  District  of 
Columbia  held  that  DOL's  interpretation 


of  20  CFR  655.207(c)  (1981)  was  invalid 
and  ordered  that  piece  rates  be 
increased  each  time  the  AEWRs 
increase,  based  upon  the  productivity  in 
that  crop  activity  in  1977.  The  1977 
productivity  rate  is  determined  by 
dividing  the  1977  AEWR  by  the  piece 
rate  for  the  crop  activity.  Under  that 
court's  Orders,  the  current  piece  rate 
would  be  equal  to  the  current  AEWR 
divided  by  the  1977  productivity  rate. 

Subsequently,  the  proposed  rule 
pubUshed  on  |uly  2Z  1983,  stated  that 
piece  rates  would  be  adjusted  by 
reference  to  the  "average  workers 
hourly  earnings. "  48  FR  at  33687. 
Farmworker  advocates  commenting  on 
the  1983  proposed  rule  questioned  the 
use  of  the  term  "average  worker. " 
stating  that  the  statute  is  designed  to 
protect  the  wages  and  working 
conditions  of  U.S.  workers,  and  that 
reference  to  the  productivity  of  average 
workers  should  be  limited  to  average 
U.S.  workers.  This  had  been  the  intent 
of  DOL  in  the  proposed  rule. 
Nevertheless,  for  clarification  purposes, 
in  the  September  2. 1983.  final  rule  the 
term  "average  U.S.  worker"  was 
substituted  for  the  term  "average 
worker"  where  the  latter  term  appeared 
in  655.207(c).  48  FR  at  40175. 

DOL  found  there  to  be  good  cause  to 
make  the  September  2. 1983.  final  rule 
effective  upon  publication  in  the  Federal 
Register.  48  FR  at  40174.  The  U.S. 
District  Court  for  the  Western  District  of 
Virginia  had  ordered  DOL  to 
"immediately,  but  in  no  event  later  than 
September  1. 1983.  promulgate  in  final 
form  in  the  Federal  Register,  its 
clarifying  interpretation  of  the  piece  rate 
adjustment  requirements  proposed  in 
the  Federal  Register  on  June  (sic)  22. 
1983  and  identified  therein  as  proposed 
section  20  CFR  655.207(c)"  Kent  Barley. 
Inc.  v.  Donovan,  Civil  Action  No.  83- 
0079  (W.D.  Va..  Order.  August  18, 1983). 
Given  the  explicit  language  of  that 
Order,  and  for  other  grounds  set  forth  in 
the  preamble  to  the  1983  final  rule,  DOL 
found  it  impracticable,  unnecessary,  and 
contrary  to  the  public  interest  as 
expressed  by  that  court  to  delay  the 
effect  of  the  proposed  revision. 

In  a  challenge  by  farmworkers  to  the 
promulgation  of  the  September  2. 1983. 
final  rule  on  piece  rates,  the  U.S.  District 
Court  for  the  District  of  Columbia  found 
that  the  rulemaking  had  complied  with 
the  Administrative  Procedure  Act,  and 
upheld  the  final  rule  "Amending 
655.207(c)  because  it  provided  an 
adequate  explanation  for  the  change, 
supported  by  the  notice  and  comment 
rulemaking  record."  NAACP.  Jefferson 
County  Branch  v.  Donovan,  Civil  Action 
No.  82-2315  (D.D.C,  Order  August  15. 
1984),  slip  opinion  at  8,  appeal  docketed. 


No.  84-5721  (D.C.  Cir.  1984):  see  NA.ACP. 
Jefferson  County  Branch  v.  Donovan. 
737  F.  2d  67  (D.C.  Cir.  1984),  revg  Civil 
Action  No.  82-2315  (D.D.C,  Order 
September  8, 1983);  see  also  49  FR  26208 
dune  27, 1984);  and  48  FR  41154 
(September  14. 1983). 

While  the  September  2. 1983.  addition 
of  the  adjective  "U.S."  to  the  final  rule 
clarified  DOL's  intent  in  the  |uly  22, 
1983.  proposed  rule,  and  was  made  in 
reponse  to  public  comments  on  the 
proposed  rule,  some  agricultural 
employers  in  Florida,  in  a  suit  against 
DOL  before  the  U.S.  District  Court  for 
the  Southern  District  of  Florida, 
challenged  the  September  2. 1983,  final 
piece  rate  rule.  The  court  found  that  the 
piece  rate  rule,  as  amended,  was 
partially  invalid,  holding  that  adequate 
notice  and  opportunity  to  comment  was 
not  provided  on  the  addition  of  the 
adjective  "U.S."  in  the  final  regulation. 
The  court  ordered  that  the  six  references 
to  "U.S."  be  deleted.  Florida  Fruit  and 
Vegetable  Association  v.  Donovan,  583 
F.  Supp.  268  (S.D.  Fla.  1984).  However,  it 
further  held  that  the  "Final  Rule  as 
modified,  which  is  exactly  as  it  was 
proposed,  is  a  valid  final  rule."  Only  the 
procedure  by  which  the  adjective  "U.S." 
was  included  in  the  final  rule  was 
questioned  by  the  court,  not  the 
substance  of  the  rule  itself. 

A  similar  decision  was  issued  by  the 
U.S.  District  Court  for  the  District  of 
Vermont,  in  a  suit  brought  by 
agricultural  employers  of  aliens  in  that 
State.  Shoreham  Cooperative  Apple 
Producers  Association,  Inc.  v.  Donovan, 
Civil  Action  File  No.  83-326  (D.  Vt.. 
Order  November  9. 1984).  The  Vermont 
federal  court's  Order  differed  from  that 
of  the  Florida  federal  court  by 
remanding  "20  CFR  655.207(c)  so  that 
the  agency  may  comply  with  the  notice 
and  comment  provision  of  the 
Administrative  Procedure  Act." 

B.  Comments  on  December  10,  1984, 
Notices  and  Responses  to  Comments 

A  total  of  16  comments  on  the 
December  10. 1984,  notice  were  received 
by  DOL.  Seven  were  from  employers, 
employer  organizations  and  employer 
attorneys;  five  were  from  legal  aid 
attorneys  for  farmworkers;  the  other 
four  were  from  the  AFL-CIO.  from  an 
independent  research  organization,  from 
a  private  citizen,  and  from  a  State  job 
Service  agency.  All  of  the  comments 
have  been  carefully  considered  by  DOL 

1.  Employer  Comments 

The  following  is  a  summary  of  the 
various  major  comments  from  employers 
and  employer  representatives: 
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— All  worker^  (domestic  and  foreign) 
should  be  included  in  the  computation 
of  piece  rates. 

— All  workers  should  be  included  in  the 
computation,  but  domestic  workers 
should  be  limited  to  those  who 
complete  the  season.  Also,  domestic 
workers  employed  as  trainees  should 
be  excluded. 

— DOL  should  publish  for  comment  its 
methodology  for  conducting  earnings 
surveys. 
DOL  lacks  authority  to  promulgate  the 


rule,  any  rule  shou 


d  be  deferred  until 


other  disputes  are  resolved. 
— Other  comments  wjere  made  based  on 

assuni,' lions  regarding  DOL's  precise 

method  for  inipienienting  this  rule. 

Since  the  rule  does  not  include  such 

methodology,  thos^  comments  are  not 

addressed  here. 

DOL  has  considered  the  employer's 
concerns  about  exantination  of  the 
earnings  and  productivity  of  U.S. 
workers  only,  and  balanced  these 
concerns  against  the  deficiencies  in 
including  the  earnings  and  productivity 
of  foreign  workers.  Use  of  only  U.S. 
workers  is  consistent  with  the  statutory 
and  regulatory  labor  certification 
requirement  of  protecting  wages  of  U.S. 
workers  similarly  employed.  Use  of  data 
on  foreign  workers  would  tend  to 
encourage  employers  to  routinely 
require  ever  higher  productivity  from 
U.S.  workers,  which  is  contrary  to  the 
longstiinding  Federal  labor  certification 
policy.  U.S.  workers  would  be 
discouraged  from  seeking  jobs,  since 
piece  rates  would  be  static,  while 
productivity  standards  would  be  high. 
Generally,  when  foreign  agricultural 
workers  become  dominant  in  an  area, 
piece  rates  tend  to  become  artificially 
static  or  depressed,  while  productivity 
standards  increase. 

The  suggestion  that  domestic  workers 
who  work  less  than  the  full  season  and 
those  who  are  trainees  should  be 
excluded  from  average  surveys  has  not 
been  accepted.  To  omit  these  U.S. 
workers  would  exiuded  a  sizeable 
portion  of  U.S.  workers.  Therefore, 
implementation  of  the  rule  would  be 
severely  impeded. 

DOL  is  not  persuaded  that  there  is  a 
need  to  publish  for  com.ment  the 
procedures  by  which  the  rule  will  be 
implemented.  The  procedure  must  be 
flexible  and  within  the  boundaries  of 
budgetary  constraints.  Administrative 
discretion  to  allow  for  supplemental 
consideration  must  be  retained. 

DOL  is  not  persuaded  that  the  rule 
should  be  deferred  until  other  disputes 
on  wages,  working  conditions,  and 
procedures,  are  resolved.  Some  disputes 
may  continue  from  year-to-year  while 


the  piece  rate  matter  is  amenable  to 
clarification  and  resolution. 
Unquestionably,  DOL  has  the  authority 
to  promulgate  the  rule.  See  49  FR  at 
48063  (December  10, 1984). 

2.  U.S.  Worker  Comments 

The  following  is  a  summary  of  the 
various  major  comments  from  U.S. 
workers  and  their  representatives: 
— The  piece  rate  rule  of  September  3. 
1983,  should  not  be  repromulgated: 
piece  rate  adjustments  should  be 
based  on  proportional  changes  in 
AEW'Rs  from  year-to-year. 
— Rule  should  be  repromulgated;  it 
would  impede  employers  from 
requiring  higher  and  higher 
productivity  rates  to  compensate  for 
higher  hourly  adverse  effect  wage 
rates. 
— Rule  is  not  administratively 

enforceable. 
— Rule  should  be  repromulgated: 

however,  the  earnings  surveys  should 
include  data  from  unions  and  other 
U.S.  workers  in  the  area  of  intended 
employment. 

The  suggestion  that  piece  rate 
adjustments  should  be  based  on 
proportional  changes  in  AEW'Rs  from 
year-to-year  is  the  same  as  was 
advanced  by  the  plaintiffs  in  XAACP, 
Jefferson  County  Branch  v.  Donovan, 
supra.  It  would  guarantee  to  workers 
earnings  at  levels  above  that  determined 
by  DOL  as  the  adverse  effect  level. 
Employers  who  paid  a  higher  than 
average  piece  rate  in  1977,  and  whose 
workers  received,  at  that  time,  earnings 
far  above  the  adverse  effect  level,  would 
have  been  bound  to  maintain  their 
workers  at  levels  of  earnings  above  the 
hourly  AEWR  required  by  20  CFR 
655.207(b).  It  is  not  the  intent  of  DOL  to 
impose  unreasonably  high  wage 
standards.  Therefore,  pursuant  to  the 
various  court  orders  cited  above,  DOL 
took  steps  to  clarify  the  policy  by 
publishing  the  proposed  rule  of  July  22, 
1983,  and  the  final  rule  of  September  2, 
1983. 

DOL  is  persuaded  by  current  field 
surveys  that  the  rule  would  be 
enforceable.  As  a  worker  commciiter 
indicated,  repromulgation  of  the  rule 
would  clarify  DOL's  policy  and  aid  in 
preventing  higher  and  higher 
productivity  requirements  to 
compensate  for  higher  AEWRs. 

The  suggestion  that  earnings  data 
should  be  collected  from  other  U.S. 
workers  and  unions  in  the  area  of 
intended  employment  would  be  very 
difficult  to  implement.  At  the  time  the 
data  would  be  collected,  at  the  end  of 
the  season,  many  U.S.  workers  would  no 
longer  be  in  the  area.  U.S.  workers  who 


are  in  the  area  may  be  reluctant  to 
cooperate  if  they  have  not  been 
recruited  through  the  Federal-State 
employment  service  system.  In  the 
farming  areas  where  temporary  alien 
workers  are  presently  used  there  are  no 
unions  to  provide  data. 

IV.  Discretion  in  Establishing  a  Piece 
Kate  Adjustment  Policy 

Section  214(c)  of  the  hnmigration  and 
Nationality  Act  gives  the  Attorney 
General  (and  his  designee  the 
Commissioner  of  INS)  broad  discretion 
in  the  admission  of  nonimmigrant  aliens 
to  the  United  States.  8  U.S.C.  1184(c). 
With  respect  to  determination  under  the 
immigration  laws  on  the  availability  oL 
U.S.  workers  for  jobs  offered  to 
nonimmigrant  alien  workers,  and  the 
adverse  effect  those  aliens'  employment 
may  have  on  the  wages  and  working 
conditions  of  similarly  employed  U.S. 
workers,  the  Secretary  of  Labor  and 
DOL  have  been  given  broad  discretion. 
See.  e.g..  8  CFR  214.2(h)(3)(i). 

This  broad  discretion,  particularly 
with  respect  to  methodologies  for  selling 
minimum  wage  rates  under  the 
immigration  laws,  has  been  recognized 
in  the  federal  appellate  and  district 
courts.  Rowland  v.  Marshal!,  650  F.  2d 
28  (4th  Cir.  1981);  Williams  v.  Usery. 
supra;  Florida  Sugar  Cane  League  v. 
Usery.  531  F.  2d  299  (5th  Cir.  1976):  and 
Lirnoneira  Co.  v.  Wirtz.  327  F.  2d  499 
(9th  Cir.  1964).  affg  225  F.  Supp.  961 
(S.D.  Cal.  1963);  see  also  Elton 
Orchards,  Inc.  v.  Brennan,  508  F.  2d  493 
(1st  Cir.  1974);  and  Flecho  v.  Quiros.  567 
F.  2d  1154  (1st  Cir.  1974).  These 
decisions  acknowledge  DOL's  discretion 
in  the  area  of  wages  involving 
nonimmigrant  alien  agricultural  workers 
and  form  the  basis  for  construction  of 
DOL's  temporary  alien  labor 
certification  regulations.  See  20  CFR 
655.0(e). 

Since  this  is  an  area  in  which  DOL. 
has  great  "discretion  to  reach  a  number 
of  different  results  rather  than  an  area 
of  pure  statutory  interpretation  as  to 
which  there  is  in  theory  only  a  single 
answer,"  DOL  is  re-adopting  the  rule 
below.  See  Building  &  Construction 
Trades'  Department,  AFL-CIO  v. 
Donovan,  712  F.  2d  611.  619  (D.C.  Cir. 
1983).  cert,  denied.  —  U.S.  — .  104  S.  Ct 
975  (1984). 

The  repromulgation  of  the  piece  rate 
regulation  to  protect  U.S.  workers' 
wages,  at  minimum  at  an  adverse  effect 
level,  is  well  within  DOL's  statutory  and 
regulatory  discretion.  As  the  D.C.  Circuit 
stated  in  Building  &  Construction 
Trades'  Department.  AFL-CIO  v. 
Donovan,  supra, 
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Prior  udminislrutive  practire  r.arrits  much 
If  ss  weight  in  reviewing  an  action  taken  in 
the  a.-ea  of  discretion,  when  little  more  than  a 
clear  statement  is  needed,  than  when 
review  inR  an  action  in  the  Held  of 
interpretation,  where  it  is  thought  that  the 
.iXency's  contemporaneous  and  consistent 
interpretation  of  one  of  its  enahlin){  <>talutes 
IS  reliable  evidence  of  what  Congress 
intended.  (712  F.  2d  at  B19.) 

Regulatory-  Impact 

The  repromulgation  of  this  rule  affects 
only  the  small  number  of  employers 
using  nonimmigrant  alien  workers  ("H-2 
vi.sa  holders)  in  temporary  agricultural 
jobs  in  fourteen  States.  It  does  not  have 
the  financial  or  other  impact  to  make  it  a 
major  rule,  and.  therefore,  the 
preparation  of  a  regulatory  impact 
analysis  is  not  necessary.  See  Executive 
Order  No.  12291.  3  CFR  1981  Comp..  p. 
127. 

.At  the  time  the  December  10. 1984. 
proposed  rule  was  published,  the 
l)j'partmsnt  of  Labor  notified  the  Chief 
Counsel  for  Advocacy.  Small  Business 
Administration,  and  made  the 
certification  pursuant  to  5  U.S.C.  605(b). 
that  the  proposal  would  not  have  a 
significant  economic  impact  on  a 
.substantia!  number  of  small  entities,  as 
defined  in  the  Regulatory  Flexibility  Act. 
It  would  not  necessitate  increased  labor 
costs  where  averajje  U.S.  workers  earn 
above  the  AEWR  due  to  their 
pr  iduttivity.  Further,  it  applies  only  to 
the  small  number  of  employers  who 
employ  nonimmigrant  aliens  in 
i.jjrit-ultiiral  jobs  in  fourteen  States 

Catalogue  of  Federal  Domestic 
Assistance  Number 

1  his  program  is  listed  in  the 
Ca!sloi;iie  o''  Federal  Dories  tu 
Assistance  at  Number  17.202, 
■  Certification  of  Foreign  Workers  for 
Agricultur.d  and  Logging  Employment 

List  of  Subjects  in  20  CFR  Part  653 

Administrative  practice  and    , 
procedure.  Agriculture.  Aliens. 
Employment.  Forests  and  fore.^t 
products.  Guam,  labor.  Migrant  labor. 
W.iges. 

Repromulgation  of  Final  Rule 

.Accordingly.  Part  65.5  of  Chapter  V  of 
Title  20.  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  655— LABOR  CERTIFICATION 
PROCESS  FOR  THE  TEMPORARY 
EMPLOYMENT  OF  ALIENS  IN  THE 
UNITED  STATES 

1.  The  authority  citation  for  Part  655  is 
re-,  ised  to  read  as  follows: 

.Xuthority:  Sees.  101(a|(1S)(ti)|ii!  and  214(c) 
of  the  Immigration  and  Nationality  Act  |B 


use.  1101(a)(15)(H)(ii)  and  1184(c));  8  CFR 
214.2(h)(3)!!)  unless  otherwise  noted 

2.  20  CFR  Part  655  is  amended  by 
revising  §  655.207(c)  to  read  as 
promulgated  in  the  Final  Rule  published 
September  2. 1983.  as  follows: 

§  655.207    Adverse  effect  rates. 

•  •  •  •  • 

(c)  Piece  rate  adjustments.  In  any  year 
in  which  the  applicable  adverse  effect 
rate  increases  to  the  point  where  the 
employer's  previous  years  piece  rate  in 
a  crop  activity  will  not  enable  the 
average  U.S.  worker's  hourly  earnings  to 
equal  or  exceed  the  new  applicable 
adverse  effect  rate  without  requiring  the 
average  U.S.  worker  to  inc-ease 
productivity  over  the  previous  year,  the 
employer  shall  increase  the  piece  rate  to 
a  level  at  which  the  average  U.S.  worker 
would  earn  at  least  the  adverse  effect 
rate.  If.  at  the  employers  previous  year's 
piece  rate  for  that  crop  activity,  the 
average  U.S.  worker's  hourly  earnings 
equalled  or  exceeded  the  adverse  effect 
rate,  no  adjustment  to  tliat  piece  rate 
would  be  required.  The  Regional 
Administrator  shall  determine  the 
average  U.S.  worker  s  hourly  earnings 
by  obtaining  from  employers  in  the  area 
of  intended  employment  information  as 
t?>-ttn!~pjf;ce  rates,  earnings,  hours 
woikedjand  productivity  of  U.S. 
wor^l*rs.  in  a  manner  to  be  determined 
by^e  Administrator. 

«  •  •  •  • 

Sisjr.ed  at  Washington.  U C.  this  14th  day 
of  June.  1985. 
William  E.  Brock. 
Seirvlurx  of  Labor 

jFR  Doc.  S5-15024  Filed  ti-20-8S;  B :4.t  am| 
BILLONS  COOC  4SIO-30-W 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  0 
(Order  No.  1097-851 

Organization;  Delegation  of  Authority 

agency:  Department  of  Justice 
ACTION:  Final  rule. 


SUIWMARY:  This  order  amends  §  O.lSia) 
of  1  itle  28,  Code  of  Federal  Regulations, 
in  order  to  clarify  that  all  authority 
vested  in  the  Attorney  General  may  be 
exercised  by  the  Deputy  Attorney 
General,  except  where  a  function  is 
vested  by  law  in  the  Attorney  General 
exclusively.  In  addition,  the  order 
amends  §  0.132(e)  in  order  to  authorize 
the  Attorney  General,  when  the  head  of 
an  organizational  unit  is  absent  from 
office  or  disabled,  to  appoint  another 
official  in  the  Department  outside  that 
unit  to  act  as  head. 


EFFECTIVE  DATE:  June  10. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Uilliams.  Office  of  Legal  Counsel. 
Department  of  Justice.  V/ashington.  DC 
20530  (202-633-3865). 
SUPPLEMENTARY  INFORMATION:  This 
regulation  is  exempt  from  the 
requirements  of  Executive  Order  No. 
12291  as  a  regulation  related  to  agency 
organization  and  management. 
Furthermore,  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  its  effect  is  internal  to  the 
Department  of  Justice 

List  of  Subjects  in  28  CFR  Part  0 

Government  employees.  Organization 
and  functions  (Government  agencies). 
Authority  delegations  (Government 
agencies),  and  Intergovernmental 
relations. 

PART  0— (AMENDED) 

1.  The  authority  citation  for  Part  0  of 
Title  28.  Code  of  Federal  Regulations, 
continues  to  read  as  follows: 

Aulhority:  5  U  S.C.  301;  28  U.S.C  §  J  509, 
510  unless  otherwise  noted. 

2.  Part  0  is  hereby  amended  by 
revising  paragraph  (a)  of  §  0.15  to  read 
as  follows: 

§  0.1S    Deputy  Attorney  General. 

(a)  The  Deputy  Attorney  General  is 
authorized  to  exercise  all  the  power  and 
authority  of  the  Attorney  General, 
unless  any  such  power  or  authority  is 
required  by  law  to  be  exercised  by  the 
.Attorney  General  personally. 

3.  Part  0  is  also  hereby  amended  by 
rev  ising  paragraph  (e)  of  §  0.132  to  read 
as  follows: 

§  0.132     Designating  officials  to  perform 
ttie  functions  and  duties  cf  certain  offices 
in  case  of  absence,  disability  or  vacancy. 

(e)  The  head  of  each  organizational 
unit  of  the  Department  is  authorized,  in 
case  of  absence  from  office  or  disability, 
to  designate  the  ranking  deputy  (or  an 
equivalent  official)  in  the  unit  who  is 
available  to  act  as  head.  If  there  is  no 
deputy  available  to  act.  any  other 
official  in  such  unit  may  be  designated. 
Alternatively,  in  his  discretion,  the 
Attorney  General  may  designate  any 
official  in  the  Department  to  act  as  head 
of  a  unit  whose  head  is  absent  or 
disabled. 

Dated:  |une  10, 1985. 
Edwin  Meese  III, 
Attorney  General. 

jFR  Doc.  85-14920  Filed  6-20-85;  8:45  ami 
BILLING  COOC  4410-01-M 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 


30  CFR  Part  935 


Extension  of  Deadline  for  Satisfaction 
of  Condition  of  the  Ohio  Permanent 
Regulatory  Program  Under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Final  rule. 


SUMMARY:  The  Director,  OSM.  is 
announcing  his  decision  to  extend  the 
deadline  for  Ohio  to  satisfy  a  condition 
of  the  Secretary  of  the  Interior's 
approval  of  the  State's  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Ohio  program)  under  the 
Surface  Mming  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  condition 
concerns  the  Ohio  bonding  system. 
EFFECTIVE  DATE:  June  21, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Nina  Rose  Hatfield,  Di-i-ector. 
Columbus  Field  Office,  Office  of  Surface 
Mining,  Room  202,  2242  South  Hamilton 
Road,  Columbus,  Ohio  43227;  Telephone: 
(614)  866-0578. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Ohio  program  was  approved 
effective  August  16. 1982.  by  notice 
published  in  the  August  10, 1982  Federal 
Register  (47  FR  34688).  The  approval 
was  conditioned  on  the  correction  of  28 
minor  deficiencies  contained  in  11 
conditions.  Information  pertinent  to  the 
general  background,  revisions, 
modifications,  and  amendments  to  the 
Ohio  program  submission,  as  well  as  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the  Ohio 
program  can  be  fpund  in  the  August  10, 
1982  Federal  Register. 

On  January  6. 19G3,  Ohio  submitted 
materials  to  OSM  intended  to,  among 
other  things,  satisfy  cxjndition  (h).  On 
May  24, 1983,  the  Secretary  approved 
certain  of  the  amendments  and  removed 
a  number  of  conditions  including  (hj{2) 
and  (li)(3),  but  found  Ihd?  condition 
(h)(1)  was  not  fully  satisfied.  Condition 
(h)(1)  requires  the  State  to  revise  its 
bonding  system  to  provide  assurance  of 
more  timely  reclamatjion  at  the  site  of  all 
operations  upon  which  bond  has  been 
forfeited  and  to  assufe  there  are 
sufficient  funds  to  finance  the 
alternative  bonding  program.  The 
Secretary  established  a  deadline  of 


August  8, 1983,  for  the  State  to  meet 
condition  (h)(1). 

On  July  26, 1983,  Ohio  requested  an 
extension  of  time  to  meet  certain 
conditions  including  condition  (h)(1).  A 
six-month  extension,  until  February  8, 
1984,  was  granted  on  October  11.  1983 
(48  tR  46027). 

Despite  the  extension,  on  August  1, 
1983,  Ohio  submitted  a  proposed 
program  amendment  to  satisfy  condition 
(h)(1)  and  explained  that  it  was 
submitting  the  amendment  in  order  to 
allow  OSM  sufficient  time  to  review  it 
and  require  any  necessary  changes.  On 
March  13, 1984,  the  Secretary 
determined  that  the  modification  did  not 
fully  satisfy  the  condition  and  extended 
until  April  15, 1984,  the  deadline  for 
Ohio  to  satisfy  the  condition  (47  FR 
9418). 

On  April  16, 1984.  the  Chief  of  the 
Division  of  Reclamation  wrote  to  OSM 
requesting  that  Ohio  be  granted  an 
extension  of  time  to  meet  this  condition. 
The  Division  requested  a  one-year 
extension,  until  April  30, 1985.  After 
considering  the  rationale  behind  Ohio's 
request,  an  one-year  extension  was 
granted  on  July  5, 1984  (49  ¥R  27505). 

By  letter  dated  April  4, 1985,  the  Chief 
of  the  Ohio  Division  of  Reclamation 
requested  an  extension  of  the  deadline 
to  meet  condition  (h)(1)  until  September 
30, 1985,  The  primary  reason  for  the 
extension  is  to  allow  time  for  Substitute 
House  Bill  238,  containing  the  measures 
necessary  to  remove  the  condition  to  go 
through  the  State's  legislative  process. 

In  accordance  with  State's  request,  on 
May  3. 1985,  OSM  published  a  notice  in 
the  Federal  Register  (50  FR  18885) 
proposing  that  the  deadline  for  the  State 
to  meet  condition  (h)(1)  be  extended 
until  September  30, 1985.  Comment  was 
solicited  for  30  days  ending  May  31, 
1985. 

Public  Comment 

In  response  to  the  May  3, 1985  Federal 
Register  notice  announcing  the  comment 
period  on  the  extension  of  the  deadline 
for  meeting  Ohio  program  condition 
(h)(1),  OSM  received  two  written 
comments. 

Beth  commenters  noted  that  the  S'ate 
has  requested  deadline  extensions  on 
previous  occasions.  The  commcntors 
believe  that  Ohio  has  had  a  long  enough 
time  to  establish  an  effective  bonding 
program  and  no  further  extensions 
should  be  granted. 

OSM  disagrees  for  several  reasons. 
Ohio  has  agreed  to  continue  to  adhere  to 
its  previous  commitments  regarding  the 
handling  of  't>ond  forfeitures.  Also.  Ohio 
has  provided  a  valid  explanation  of  the 
circumstances  related  to  the  current 
inability  to  modify  its  program  as 


outlined  in  condition  (h)(1).  The  ability 
of  the  Secretary  to  impose  conditions  on 
the  approval  of  State  programs  under  30 
CFR  732.13(j)  must  by  necessity  include 
the  ability  to  modify  or  extend 
conditions  as  circumstances  change 
OSM  concludes  that  as  long  as  Ohio 
continues  to  meet  its  previous 
commitments  regarding  financing  on 
bond  forfeiture  projects  the  extension 
may  be  granted. 

Director's  Decision 

After  considering  the  State's  request 
and  the  circumstances  surrounding  the 
request,  the  Director  has  determined 
that  an  extension  of  the  deadline  for 
Ohio  to  satisfy  condition  (h)(1)  is 
warranted.  Ohio  has  agreed  to  continue 
to  adhere  to  its  previous  commitments 
regarding:  the  scheduling  of  and 
timetables  for  construction  of  existing 
forefeiture  projects;  the  necessary 
personnel  to  complete  the  projects:  and 
securing  the  financial  resources  legally 
available  to  fund  the  projects  until  such 
time  as  the  Legislature  passes  the 
needed  legislation. 

Procedural  Mailers 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28,  1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  sections  3,  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  lequiremenls 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 
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I  ist  of  Subjects  in  30  CFR  Part  935 

Coal  mining.  Intergovernrrcntul 
n-Kitions.  Surfdct"  mining.  I'ndt'rjjrouncl 
mininjj. 

l).it«ii:  |iin«!  i::.  iWi? 
|«d  O.  Christensen, 

•W  /••",-  [)Tff  tiir.  O'firf  of SuHatv Mining 

PART  935— OHIO 

1.  The  authority  citation  fur  Part  933 
continues  to  read  as  follow.s; 

Aut>>oril>:  Put)  I..  95-a".  Surtiice  Mining 
(..  Ptrol  ami  Rvclamallon  Af.l  of  1977  (;«) 
ISC."  12m  r.'.sf.;.) 

2.  30  CVYK  935.11  is  amended  by 
revising  paragraph  (h)(1)  as  follows; 

vt  935. 1 1     Conditions  of  State  regulatory 
program  approval. 

(h)  Steps  will  be  taken  to  terminate 
the  approval  found  in  §  935.10: 

(t)  IJnless  Ohio  submits  to  the 
Scr.rnlary  by  September  30.  1985,  a 
revised  program  amendment  thai 
dfmonstrales  how  the  alternative 
bonding  system  will  assure  timely 
reclamation  at  the  site  of  all  operations 
for  which  bond  has  been  forfeited. 

|KR  lJo< .  85-14958  Filed  6-20-85:  «:4.t  am) 

BILLING  CODE  4310-OS-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 

ICG08-84-21I 

Anctiorage  Ground.  Lower  Mississippi 
River 

agency:  Coast  Guard.  DOI 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
Ilic  anchorage  regulations  on  the  Lower 
Missi.^i.sippi  Ri\(  1  by  enlarging  the 
permanent  anchorages  in  the  vicinity  of 
Ama.  Louisiana,  and  Kenner.  I.i>uisiana 
In  recent  years,  the  Lower  Mississippi 
River  in  general,  and  the  \ei\  Orleans 
to  Dalon  Rouge  sejjment  In  pctrticular. 
has  •■\p«'rien(:f'd  a  ciinsiderable  increase 
in  commercial  development.  As  •!  result. 
an(  hf-rages  are  needed  near  these  areas 
(if  commiTcial  development.  Enl.irging 
these  anchorages  will  provide  needetl 
atiiii'idn.ii  .t(:h(ir.:ge  spate. 
EFFECTIVE  DATE:  |li!v  22,  IflfC.. 
FOR  FURTHER  INFORMATION  CONTACT: 
l.t:dr  L.I..  Here'.h.  Port  Safely  Officer. 
Captain  of  the  Poit.  New  Orleans,  LA. 
U.S.  Coast  Guard.  4640  Urquhart  Street, 


New  Orleans,  LA  70117.  Tel:  (504)  589- 

711ft 

SUPPLEMENTARY  INFORMATION: 

Discussion  of  Comments 

A  total  of  two  comments  were 
received.  Both  comments  were  in  favor 
of  the  amendment  and  stated  that 
enlarging  the  two  anchorages  would 
"provide  increased  productivity  for  the 
facilities  serviced  by  the  two 
anchorages  ■ 

Economic  Assessment  and  CertiFication 

These  regulations  are  considered  to 
be  non-major  under  Executive  Orders 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulator\  evaluation  is  unnecessary. 
The  basis  for  the  conclusion  of  minimal 
impact  involves  the  fact  that  the  action 
is  an  enlargement  of  existing  anchorages 
and  was  requested  by  facility  managers, 
vessel  agents,  and  local  pilot 
associations. 

Since  the  impact  of  the  regulations  is 
expected  to  be  minimal  the  Coast  Guard 
certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 

PART  110— (AMENDED  I 

Ir.  view  of  the  foregoing.  Part  110  of 
Title  33.  Code  of  Federal  Rtrgulations  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  set  forth  below: 

?>ulhority:  ^^^^  t;  S.C.  471.  2030.  2015  .ind 
M-\   49  f;l-R  1  46  and  33  CFR  l.O.-)-l(g) 

2.  Section  110.195(a)  (17)  and  (18)  are 
revised  to  read  as  follows 

$  110.195    Mississippt  River  below  Baton 
Rouge.  LA  including  Soutti  and  Southiwest 
Passes. 
(a)  •    •    • 

(17)  Kenner  Berid  Anchorage.  .An  area 
0.9  mile  in  length  along  the  right 
descending  bank  of  the  river.  700  feet 
widir.  extending  from  mile  114.7  to  mile 
11.1.0  above  Head  of  Passes. 

(18)  Ama  Anchorage.  An  area  1.8 
mills  ill  length  along  the  left  descending 
bank  of  the  river.  700  feet  wide, 
extending  from  mile  115.5  to  mile  117  3 
above  Mead  of  Passes. 

U;ilfii:  |unt;  7.  1985 
T.T.  Matteson. 

Ciiptuin.  U.S.  CousI  Guiird.  .hting 
Conimaiufrr.  8i!i  CiHisl  Cinirtl  District. 
(FR  Doc  85-14H57  Fil.-ii  6-21MJ5:  8:45  Hm| 
BILLING  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 

iOMS-FRL  2841-21 

Regulation  of  Fuels  and  Fuel 
Additives;  Gasoline  Lead  Content  and 
Banking  of  Lead  Rights;  Correction 

AGENCY:  Environmental  Protection 

.Agency  (EPA). 

ACTION:  Final  rule:  correction. 

summary:  This  notice  corrects  minor 
errors  in  two  final  rules  regulating  the 
lead  content  of  leaded  gasoline,  which 
were  published  on  March  7, 1985  (50  FR 
9386)  and  April  2.  1985  (50  FR  13116). 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  G.  Kozlowski.  Director,  Field 
Operations  and  Support  Division  (EN- 
397F),  EPA.  401  M  Street,  SW., 
Washington.  D.C.  20460.  Telephone  (202) 
382-2633. 

SUPPLEMENTARY  INFORMATION:  On 
March  7.  1985.  the  Agency  promulgated 
revised  gasoline  lead  content  standards 
and  related  regulatory  amendments.  50 
FR  9386.  On  April  2.  1985,  EPA 
promulgated  a  regulation  that  allows  the 
banking  of  lead  usage  rights  in 
conjunction  with  the  revised  gasoline 
lead  content  standards.  50  FR  13116. 
This  notice  corrects  certain  minor 
errors  in  those  two  previous  notices. 
These  errors  include:  Incorrect  cross- 
references  in  40  CFR  80.20(d|{l),  (e)(2)(i). 
(e)(2)(ii),(e)(2)(iii)(A)and(e)(2)(iii)(C): 
omission  of  words  in  40  CFR 
80.20(e)(l)(iv).  (e)(3)(ii).  and  (e)(3)(iv)(B): 
and  a  spelling  error  in  40  CFR 
80.20(e)(l)(iii). 

Ddled:  May  24.  1985. 
Lee  M.  Thomas. 


■/.<;*•':: 


PART  80— (CORRECTED! 

Accordingly.  §  80.20  of  Title  40  of  the 
Code  of  Federal  Regulations  is  corrected 

as  follows:  i 

1 
t)  80.20    {Corrected! 

On  p.ige  9398  (.March  7,  1985)  40  CFR 
no.2n(d)(l),  the  reference  to  "paragraph 
(a)(l)(i).(i)(l)(ii).(c)(l)(i).or(c)(l)(ii)of 
this  section '"  is  corrected  to  read 
"paragraph  (a)(l)(i),  (a)(l)(ii),  (c)(l)(i),  or 
(c)(l)|ii)  of  this  section." 

On  page  13128  (April  2,  1985)  40  CFR 
80.20(e)(l)(iiil.  the  word  "fo "  is  corrected 
to  read  "of." 

On  page  13128  (April  2.  1985)  In  40 
CFR  80.20(e)(l)(iv),  the  phrase  '0,10 
gram  of  lead  of  such  gasoline  '  is 
corrected  to  read  "0,10  gram  of  lead  per 
gallon  of  such  gasoline." 
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On  page  13128  (April  2. 1985)  In  40 
CFR  8O.20(e)(2)(i).  (p)(2)|ii).  (p)(2)liii)(A|. 
•mil  (e)(2)(iii)(C),  the  references  to 
"paragraph  (a)(l)(ii)  or  ((Kl)(ii)"  are 
corrected  to  read  "p^iragraph  (a)(1)  or 
(c)(1)."  I 

On  page  13128  (Afirii  2.  IfW."))  -10  CFR 
80.20(e)(3)(ii).  the  phrase  "any  state 
gasoline  lead  content  standard"  is 
corrected  to  read  "any  applicable  stale 
gasoline  lead  content  standards." 

On  page  13128  (April  2, 1985)  40  CFR 
8().20(e)(3)(iv)(B).  the  phrase  "at  the 
close  of  the  calendar  quarter  which  the 
report  is  submitted"  is  corrected  to  read 
"at  the  close  of  the  cblendar  quarter  for 
which  the  report  is  submitted. " 

(FR  Dor..  85-14956  Kiicit  t>-2«>-»5:  8.45  rtm| 
BILLING  COOC  (SCO-SO-M 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 
46  CFR  Part  204 


Claims  Against  the  Maritime 
Administration  Under  the  Federal  Tort 
Claims  Act 

agency:  Maritime  Administration. 
Department  of  Transportation. 
action:  Final  rule. 


summary:  This  rule  establishes  a 
system  for  processing  Federal  tort 
claims  involving  the  Maritime 
Administration,  and  provides 
information  to  the  public  on  filing  such 
claims.  This  rule  is  necessary  to  provide 
information  on  the  tort  claims 
processing  system  so  that  potiiitial 
claimants  may  exercise  rights  conferred 
explicitly  by  statute. 
EFFECTIVt  date:  July  22.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  McMorrow,  Office  of  the 
Chief  Counsel,  Maritime  Administration, 
Room  7221,  Nassif  Building.  7th  and  D 
Streets  SW.,  WashinKlon.  D.C.  20590. 
Telephone  (202)  426-5715. 
SUPPUEMENTARY  INFORMATION:  The 
heads  of  the  sever.d  operating 
administrations  of  the  Department  of 
Transportation  are  dolegated,  under  49 
CFR  1.45(a)  (2)  and  (3).  the  responsibility 
of  implementing  the  Federal  Tort  Claims 
Act  (28  U.S.C.  2671  -2B80).  This  final  rule 
prescribes  the  requi^vment  and 
procedure  for  administrative  sefllemoni 
of  claims  against  the  United  States, 
involving  the  Maritime  Administration, 
under  the  Federal  Tort  Claims  Act. 
based  on  death.  pt;r9onal  injuiy,  or 
damage  to  or  loss  of  property.  This 
supplements  the  controlling  regulations 
promulgated  by  the  Department  of 
justice  at  28  CFR  Part  14.  This 


supplemental  rule  is  necessary  to 
provide  information  on  the  tort  claims 
processing  system  so  that  potential 
d  limants  may  exercise  rights  conferred 
explicitly  by  statute.  Specifically,  it 
di'scribes  claims  payable,  the  procedure 
for  filing  tort  claims,  the  statute  of 
limitations,  and  the  mf-thod  for  payment 
of  claims. 

Backgnjund 

The  .N'PRM  was  published  at  49  FR 
34368  on  August  .30. 1984.  The  Maritime 
Administration  received  no  comments 
on  it.  The  only  change  in  this  final  rule  is 
to  serve  the  public's  convenience:  The 
limits  of  delegated  authority  in  §  204.7 
have  been  inserted  in  §  204.8. 

E.G.  12291,  Statutory  Requirements  and 
DOT  Procedure 

This  final  rule  is  considered  to  be  non- 
major  under  E.0. 12291  and 
nonsignificant  under  the  DOT  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26. 1979).  The  economic  impact 
of  this  final  rule  has  been  found  to  be  so 
minimal  that  further  evaluation  is 
unnecessary.  The  rule  merely  advises 
the  public  on  agency  procedure, 
supplementing  controlling  regulations  of 
the  Department  of  Justice  (28  CFR  Part 
14).  Accordingly,  the  Maritime 
Administration  certifies  that  the 
rulemaking  will  not  have  a  significant 
economic  impact  on  a  substantial 
nuinber  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  Ihis  final  rule  contains  an 
information  collection  requirement  in 
§  204.8.  it  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3.')01  et 
seq.]. 

List  of  Subjects  in  46  CFR  Part  204 

Claims.  Tort  claims.  Administrative 
practice  and  procedure. 

Accordingly,  a  new  Part  204  is  added 
to  Title  46.  Code  of  Federal  Regulations, 
to  road  as  follows: 

PART  204— CLAIMS  AGAINST  THE 
MARITIME  ADMINISTRATION  UNDER 
THE  FEDERAL  TORT  CLAIMS  ACT 

S..:(;. 

204.1  Scope  and  proc.t!<liirH  f(ir  filing  DJaiins. 

204.2  Claims  payable. 
204  3  Claims  not  pa>dble. 

204.4  Time  limitations  on  claims. 

204.5  Notification  of  claimant  of  action  on 
cl.iim. 

204.6  Payment  of  claims. 

204.7  Delegation  of  authority. 

204.8  Where  to  file  clHims. 

204.9  Indemnity  or  contribution. 

204.10  Attorney's  fees. 


Authority:  28  U.S.C.  2672:  28  CFR  14  11;  4» 
CFR  1.4.';(a)  (2)  and  (.3). 

§204.1    Scope  and  procedure  for  filing 
claims. 

This  part  prescribes  the  requirements 
and  procedure  for  administrative 
settlement  of  claims  against  the  United 
States,  involving  the  Maritime 
Administration,  under  the  Federal  Tort 
Claims  Ant.  based  on  death,  personal 
injury,  or  damage  to  or  loss  of  property 
The  controlling  regulations  are 
promulgated  by  the  Department  of 
justice  at  28  CFR  Part  14— 
Administrative  Claims  Under  Federal 
Tort  Claims  Act.  These  regulations 
supplement  those  of  the  Departmimt  of 
justice  and  provide  specific  guidance 
regarding  claims  processing  in  the 
Maritime  Administration. 

§  204.2    Claims  payable. 

Claims  for  death,  personal  injury,  or 
damage  to  or  loss  of  real  or  personal 
property  are  payable  when  the  death, 
injury  or  damage  is  caused  by  a 
negligent  or  wrongful  act  or  omission  n\ 
an  employee  of  the  Maritime 
Administration,  while  acting  within  the 
scope  of  employment  and  under 
circumstances  in  which  the  United 
States,  if  a  private  person,  would  be 
liable  to  the  claimant  under  the  law  ol 
the  place  where  the  act  or  omission 
occurred. 

§  204.3    Claims  not  payable. 

A  claim  is  not  payable  under  the 
regulations  in  this  Part  204,  if  such  tort 
claim  is  excluded  from  the  scope  of  the 
Federal  Tort  Claims  Act,  as  amended, 
pursuant  to  28  U.S.C.  2680. 

§  204.4    Time  limitations  on  claims. 

(a)  A  claim  can  be  settled  only  if 
presented  in  writing  within  two  years 
after  it  accrues. 

(b)  The  two  year  statute  of  limitations 
is  not  tolled  until  the  Maritime 
Administration  receives  from  a 
claimant,  or  the  claimant's  duly 
authorized  agent  or  legal  representative, 
an  executed  Standard  Form  95.  "Claims 
for  Damage,  Injury,  or  Death."  or  written 
notification  of  an  incident,  together  with 
a  claim  for  money  damages  in  a  sum 
certain,  for  death,  personal  injury,  or 
damage  to  or  loss  of  real  or  personal 
property.  When  a  claim  is  received  in 
any  office,  mail  unit,  or  other  Maritime 
Administration  activity  which  does  not 
have  settlement  authority  over  the 
claim,  such  office,  unit  or  activity  shall 
transmit  it  to  the  official  vested  with 
such  authority  without  delay  (see 

§  204.13,  this  part). 
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§  204.5    Notification  to  claimant  of  action 
on  claim. 

(it)  If  a  cliiim  is  approved  (either  for 
the  amount  claimed  or  less  than  such 
full  amount),  the  claimant,  prior  to  the 
disbursement  of  an  aMard.  shall  sign  a 
document  releasing  the  I'nited  Slates, 
its  agents  and  employees  from  all 
further  claims  relating  to  the  incident 
giving  rise  to  the  approved  claim. 

(b)  If  the  claim  is  finally  denied,  the 
official  vested  with  such  authority  shall 
inform  the  claimant  by  certified  or 
registered  mail  of  the  final  denial  of  the 
claim.  Notification  of  final  denial  shall 
include  a  statement  that  a  claimant  who 
does  not  accept  or  is  dissatisfied  with 
the  action  may  institute  suit  against  the 
United  States  not  later  than  six  months 
after  the  date  of  mailing  of  the  notice  of 
final  denial. 

(c)  A  claimant  may  regard  the  failure 
of  the  Maritime  Administration  to  make 
a  final  disposition  of  a  claim  within  six 
months  after  the  date  of  receipt  of  the 
claim  by  the  Maritime  Administration  as 
a  final  denial  for  the  purpose  of  filing 
suit. 

§  204  6    Payment  of  ciaints. 

(a)  Once  the  amount  to  be  paid  has 
been  agreed  upon,  the  agency  shall 
attempt  to  forward  a  check  for  such 
amount  to  the  claimant  within  thirty 
days. 

(b)  If  a  claimant  is  represented  by  an 
attorney,  both  the  claimant  and  the 
claimant's  attorney  shall  be  designated 
as  payees  on  any  check  delivered  to  the 
( laimant's  attorney. 

S  204.7    Delegation  of  authority. 

(a)  Subject  to  written  approval  of  the 
Attorney  General  of  the  United  States  of 
any  payment  in  excess  of  S25.000.  the 
Chief  Counsel  of  the  Maritime 
.Administration  is  authorized  to  deny  or 
settle  and  authorize  payment  of  tort 
claims  in  any  amount. 

(b)  The  Associate  Administrator  for 
Policy  and  Administration  is  authorized 
to  ileny  or  settle  and  authorize  payment 
of  <iil  tort  claims  in  an  amount  not 
exceeding  $10,000.  except  that  the 
Superintendent,  United  States  Merchant 
Marine  Academy,  may  deny  or  settle 
and  authorize  payment  of  tort  claims 
ori«inating  from  occurrences  at  the 
Academy  in  amounts  nut  exceeding 
$3,000. 

<;  204.8    Where  to  file  ctaims. 

Cla.ms  shall  be  tiled  with  the 
appropriate  official  as  follows: 
(d)  Chief  Counsel  (MAR-220),  Maritime 

Administration,  Department  of 


Transportation,  Rotim  7232.  Nassif 

Building.  7th  and  D  Streets  SW.. 

Washington,  D.C.  20590  (All  claims 

over  $10,000) 
(b)  Associate  Administrator  for  Policy 

and  Administration  (MAR-300). 

Maritime  Administration.  Department 

of  Transportation,  Room  7217.  Nassif 

Building,  7th  and  D  Streets  SW.. 

Washington.  DC.  20590  (All  claims 

over  $5,000  but  not  over  $10,000 

originating  at  Academy:  and  all  other 

claims  not  over  SlO.OOO) 
|c)  Superintendent  (MMA-5100).  United 

States  Merchant  Marine  Academy. 

Maritime  Administration.  Kings  Point. 

N.Y.  11024  (All  claims  not  over  $5,000 

originating  at  Academy) 

§  204.9    Indemnity  or  contribution. 

(a)  SousfJt  by  the  United  States.  If  a 
claim  arises  under  circum.stances  in 
which  the  I'nited  States  is  entitled  to 
indemnity  or  contribution  under  a 
contract  or  the  applicable  law  governing 
joint  tort-feasors,  the  Chief  Counsel  of 
the  Maritime  Administration  shall  notify 
the  third  party  of  the  claim  and  request 
the  third  party  to  honor  its  obligation  to 
the  United  Slates  or  to  accept  its  share 
of  joint  liability.  If  the  issue  of  third 
party  indemnity  or  contribution  is  not 
satisfactorily  adjusted,  the  underlying 
claim  shall  be  setded  only  after 
consultation  with  the  Department  of 
Justice  as  provided  in  28  CFR  14.7 

(b)  Sought  from  the  United  States. 
Claims  for  indemnity  or  contribution 
from  the  United  States  shall  be  settled 
under  this  part  only  if  the  incident  giving 
rise  to  liability  and  the  claim  is 
otherwise  cognizable  under  this  part. 

§  204.10    Attorney's  fees. 

Attorney's  fees  for  any  claim  settled 
under  this  part  arc  limited  to  not  more 
than  twenty  percent  of  the  amoimt  paid 
in  settlement. 

Dated:  lune  13.  19A5. 
By  Order  of  the  Maritime  Administrator. 
Georgia  P.  Stainas. 

Secrftan;  Maritime  Administration. 
\¥R  Doc.  3.'i-14"41  Filed  6-2£>-85:  6:45  air] 

BiLUNO  CODE  MIO-SI-M 

INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Oevelopir.ent 

48  CFR  Ch.  7 

[AIOAR  Notice  85-7] 

Acquisition  Regulation  Concerning 
Contract  Closeout 

agency:  Agency  for  International 
DevelBpment.  IDCA. 


action:  Final  rule. 

summary:  The  AID  Acquisition 
Regulation  (AIDAR)  is  being  amended  to 
remove  A1D/\R  Appendix  E.  Contract 
Closeout  Procedures. 

EFFECTIVE  DATE:  |une  21.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

M/SER/C.M/SD/POL.  Mr.  J.M.  Kelly, 
telephone  (703)  235-9107. 

SUPPLEMENTARY  INFORMATION:  AID  has 

determined  that  the  contract  closeout 
procedures  in  FAR  4.804  provide 
sufficient  guidance,  and  that  the 
coverage  of  closeout  procedures  in 
AIDAR  Appendix  E  is  redundant  and 
unnecessary.  Appendix  E  is  therefore 
being  removed:  AID  will  close  out  its 
direct  contracts  in  accordance  with  the 
procedures  of  FAR  4.804. 

The  change  being  made  by  this 
AIDAR  Notice  will  not  have  any 
significant  impact  on  AID  contractors  or 
the  general  public.  Therefore,  the  change 
is  not  considered  "significant"  under 
FAR  1.303(b)  or  FAR  1.501.  and  public 
comments  have  not  been  solicited. 

This  AIDAR  Notice  is  not  a  major  rule 
and  is  exempt  from  Sections  3  and  4  of 
E.0. 12291  by  0MB  Bulletin  No.  85-7. 
December  14. 1934. 

As  required  by  the  Regulatory 
Flexibility  Act.  it  is  hereby  certified  that 
AIDAR  Notice  85-7  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

list  of  Subjects  in  48  CFR  Chapter  7 

Government  procurement. 

1.  The  authority  citation  for 
Appendices  to  Chapter  7  continues  to 
read  as  follows: 

Authority:  Sec.  621.  Pub.  L  87-195.  75  Slat. 
445.  (22  use.  2381)  as  amended;  E.G.  12163. 
September  29.  1979.  44  FR  56673;  3  CFR  1979 
Comp.,  p.  435. 

Appendix  E — Contract  Closeout 
Procedures 

2  Appendix  E  is  removed  and 
reserved. 

Dated:  June  5.  iqa."?. 
)oho  F.  Owens, 
A  ID  Procurement  Executive. 

[FR  Doc.  85-14918  Filed  6-20-85:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  222 
(Docket  No  50696-50961 

Endangered  Fish  or  Wildlife; 
Certificates  of  Exemption  for  Certain 
Holders  of  Finished  Scrimshaw 
Products 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

action:  Final  rule;  technical 
amendmeni. 


SUMMAHV:  On  April  1. 1985.  NOAA 
published  a  final  rule  implementing,  in 
part,  the  Endangered  Species  Act 
Amendments  of  1982  concerning 
certificates  of  exemption  for  certain 
holders  of  finished  scrimshaw  products. 
NOAA  publishes  this  technical 
amendment  correcting  a  sentence  in  the 
final  rule  to  reflect  Consression.d  intent 
stated  in  a  report  issued  on  May  13. 
1085.  to  accompany  H  R.  1027. 

EFFECTIVE  DATE:  jur.e  21.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Steven  Springer  {Office  of 
Enforcement),  202-6J4-7265.  or  Ms. 
Linda  M>irks  (Office  of  General 
Counsel).  202-254-8.350. 
SUPPLEMENTARY  INFORMATION: 
Background 

With  respect  to  ctj^tiricatos  cf 
exemption  issued  under  the  Endjngered 
Species  Act  of  1973.  ns  amended  (ESA). 
the  final  rule  published  by  NOAA  on 
April  1. 1985,  states,  in  part,  ".  .  .  no 
renewal  is  valid  for  more  than  three 
years  from  the  initial  expiration  date  of 
the  previous  renewal  of  the  certificate  of 
exemption"  (50  CFR  222.11-9).  On  May 
15. 1985.  the  Committee  on  Merchant 
Marine  and  Fisheries  issued  a  report  to 
accompany  H.R.  1027,  a  bill  amending 
and  reauthorizing  the  ESA.  .\mong  other 
things,  this  report  clarifies  language 
added  to  section  10(f)  (16  U.S.C.  15J9(fj) 
by  the  1982  amendments  to  the  Act  by 
stating  that  it  was  Congress'  intent  that 
renewed  certificates  of  exemption 
should  be  extended  for  three  years  irom 
the  date  that  the  regulations  went  into 
effect  (April  1. 1985)(. 

NOAA  publishes  this  technical 
amendment  correcting  the  sentence 
quoted  above  from  SO  CFR  222.11-9  to 
reflect  the  stated  Congrossiona!  intent. 
The  effect  of  this  amendment  will  be 
that  all  certificates  of  exemption 
renewed  under  the  regulations  currently 
in  force  will  be  effective  for  a  period 
beginning  on  April  1, 198.5.  and  ending 
no  later  than  March  31. 1988. 


Classincation 

This  technical  amendment  is  minor  in 
nature  and  will  have  no  effect  on  the 
classification  of  the  final  rule  published 
on  April  1.  1985  (50  PR  12806-12809). 

List  of  Subjects  in  50  CFR  Part  222 

Administrative  practice  and 
procedure,  Permits.  Endangered  fish  or 
wildlife.  Reporting  and  re.~ordkeeping 
requirements. 

Dated;  |une  14.  1985 
losepb  W.  Angelovic 

Dt^puly  Assistant  Administrator  for  Science 
ami  Technology 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  Part  222  is  amended 
as  follows: 

PART  222— ENDANGERED  FISH  OR 
WILDLIFE 

1.  The  authority  citation  for  Part  222  is 
revised  and  the  authority  cites  for 
Subparts  are  removed  to  read  as 
follows: 

Authority:  I.T  US  C.  ISiil-l.-MS. 

§222.11-9    I  Amended  I 

2.  In  §  222.11-9.  remove  the  second 
sentence  and  insert  in  its  place  the 
sentence.  "All  certificates  so  renewed 
will  be  valid  for  a  period  beginning  April 
1, 1985,  and  ending  no  later  than  M.uch 
31, 1988." 

[FR  Doc.  85-14968  Filed  ii-20-8.5:  8:45  am) 
BILUNG  CODE  3S10-22-M 


50  CFR  Parts  654  and  658 
IDockei  No.  40558-4082] 

Stone  Crab  Fishery  and  Shrimp 
Fishery  of  the  Gulf  of  Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Final  rule:  technical 
amendment. 


SUMMARY:  NOAA  issues  this  final  rule 
to  implement  a  technical  amendment 
clarifying  the  specific  time  for 
termination  of  the  effect've  period  for 
the  line  of  separation  in  the  Fishery 
Management  Plans  for  the  Stone  Crab 
Fishery  and  Shrimp  Fishery  of  the  Gulf 
of  Mexico  (FMPs).  The  promulgated 
rules  implementing  the  FMPs  did  not 
cle.nrly  address  this  issue.  The  intended 
effect  of  these  regulat'Cis  is  to  avoid 
confusion  regarding  the  time  when 
shrim.p  fishermen  may  begin  fishing  in 
the  area  re.-^erved  for  stone  crab  fishing 
by  the  line. 

EFFECTIVE  DATE:  |une  20. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  W.  Geagan,  813-89.3-3722. 


SUPPLEMENTARY  INFORMATION:  NOA.A 
published  final  rules  at  44  FR  53559.  on 
September  14. 1979.  and  46  FR  27439  on 
May  20. 1981,  for  Fisherj'  Management 
Plans  for  the  Stone  Crab  Fishery  and  the 
Shrimp  Fishery  of  the  Gulf  of  Mexico 
(FMPs).  respectively.  Sections  6.54.23(a) 
and  658.23  of  these  final  rules  described 
the  effective  period  of  the  line  of 
separation  between  stone  crab  and 
shrimp  fishermen  as  "Between  Jdni!ar\  1 
and  May  20."  The  hour  at  which  the 
effective  period  terminates  was  not 
identified. 

Section  654.20(b)  prohibits  the  pulling 
of  traps  later  than  one  hour  after  sunset. 
Therefore,  all  stone  crab  traps  must  be 
removed  from  the  water  in  the  area 
reserved  for  trapping  by  one  hour  afier 
sunset  on  May  20.  It  is  the  intent  of  the 
FMPs  that  shrimp  fishing  be  restricted  in 
the  area  during  the  latter  part  of  the 
stone  crab  season  (January  1  to  May  20) 
to  prevent  gear  conflicts  between  stone 
crab  and  shrimp  fishermen.  The 
promulgated  rules  unnecessarily  extend 
the  period  of  restriction  for  shrimp 
fishing  beyond  the  time  when  conflicts 
would  occur. 

Accordingly,  §§  6.54.23(a)  and  658.23 
are  revised  to  identify  the  time  on  May 
20  -when  the  line  ceases  to  be  effective 
This  will  more  accurately  reflect  the 
intent  of  the  FMPs.  Also,  specification  of 
a  lime  of  termination  for  the  effective 
perioti  of  the  line  will  assist  shrimp 
fishermen  by  advising  them  exactly 
when  they  may  commence  fishing  in  the 
area  and  as  a  result  will  facilitate  law 
enforcement. 

List  of  Subjects  in  50  CFR  Parts  654  and 
658 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  June  18. 1985. 

Carninii  |.  Blundiii, 

Deputy  Assisiant  Administrator  for  Fishenr-s 
Resource  Management.  National  Marine 
Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  Parts  654  and  6.58  are 
amended  as  follovys: 

1.  The  authority  citation  for  Parts  6.'>4 
and  656  continues  to  read  as  follows: 

.'\uthorify;  16  U.S.C,  1801  et  seq. 
PART  654— STONE  CRAB  FISHERY 

§654  23    (Amended] 

2.  In  §  654.23,  paragraph  (a)  is 
amended  by  changing  the  opening 
phrase  "Between  January  1  and  May  20" 
to  read  "Between  January  1  and  one 
hour  afier  sunset  (local  time)  May  20. " 
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PART  658— SHRIMP  FISHERY 

-  6S8.23    lAntentied) 

■>.  Sf ( ticn  f)58.i;*  is  nmended  by 
»  hiingins  ihe  opening  phrase  ••B<;twti-n 
l.iniiary  1  and  May  20"  to  re;»d  "BetwetT 
I.muary  1  and  one  hour  after  sunspf 
; local  lime)  Mr.y  IM" 
!  H  IVu;  H,V1496?»  Filed  fi-20-«.'i.  8:4S  <4ni| 
BK.UNG  COOe  3StO-22-li 
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Proposed  Rules 


Federal  Register 
Vol.  50.  No.  120 
Friday,  June  21.  1985 


This  section  of  the   FliDERAL   REGISTER 
contains   notices  to  th4   public   of   the 
proposed  issuance  of  rules  and 
repuiations.   The  purpose  of  these  notices 
IS   to  give   interested   persons   an 
opportunity  to  participate  in  the  rule 
mailing  poor  to  tht"  a<)option  ol  the  final 
rules. 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Parts  563  and  584 

I  No.  83-^611 

Loans  to  On«  Bcrro<  ver 

|.in.'  10.  1985. 

AGENCY:  Federal  Hone  Loan  Bank 

Board. 

ACTION:  Proposed  rul ;. 

SUi^MARY:  The  Feder  il  Home  Loan  Bank 
Regard  (Board"),  as  (  pera»*ng  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("  Corpo  ution"  or  "FSLIC"), 
pioposcs  to  amend  it ;  rojjiilations 
portbining  to  loaiib  U:  one  borrower  to 
adopt  portions  of  thi;  "common 
enterprise"  test  simil  u  lo  that  ulili/.ed 
liy  the  Comptroller  o  the  Currency,  to 
(U'termine  when  loans  to  separate 
borrowers  must  be  combined;  to  clarify 
that  a  second  t'er  of  mtities  is 
considered  "one  bociower"  under  the 
regulation;  to  create  in  exception  from 
the  lending  limit.itioi  for  loans  to 
service  corporations;  to  expand  the 
types  of  investments  that  may  be  made 
in  commercial  paper  and  corporate  debt 
securities  of  one  issiiK!r:  and  to  clarify 
other  miscellaneous  natters  concerning 
the  loans-to-one-bon  ower  regulation. 
DATE:  Comments  mu ;t  be  nneived  by 
.August  15.  1985. 

ADDRESS:  Submit  co  iinients  to  the 
Director.  Inform.atior  Services  Section. 
Office  of  the  Secretariat.  Federal  Home 
Loan  Bank  Board.  17p0  G  Street.  .\\V.. 
Washington.  DC.  2n^52.  Comments  will 
be  publicly  availably  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
(iary  Gegenheimer.  Attorney.  Office  of 
General  Counsel.  (2fl2)  377-6433.  or 
Rosemary  Stewart.  Associate  General 
Counsel.  Enforcement  Division.  Office  of 
General  Counsel,  (20?)  377-6437. 
SUPPLEMENTARY  INFORMATION:  On  April 
26. 1983.  the  Board  amended  the 
provisions  of  12  CFR  563.9-3.  concerning 
limitations  on  loans  lo  one  borrower.  48 
FR  23032.  23077-78  (May  23.  1983).  This 
regulation  applies  tu  institutions  the 


accounts  of  which  are  in.sured  by  the 
Federal  Savings  and  Loan  Insurance 
Corporation  ('insured  institutions').  The 
amendments  created  separate 
limitations  for  commercial  loans  and 
rated  obligations  and  added  definitions 
of  "outstanding  loans."  "outstanding 
commercial  loans."  ar^d  "unimpaired 
capital  and  unimpaired  surplus."  Since 
the  rule  v^as  amended,  a  number  of 
matters  have  been  brought  (o  the 
Board's  attention  that  indicate  a  need 
for  further  re\  ision  and  clarification  of 
this  regulation.  Specifically,  the  Board 
believes  that  it  would  be  desirable  to 
propose  adoption  of  the  "common 
enterprise"  test,  currently  used  by  the 
Comptroller  of  the  Currency  in 
establishing  lending  limits  for  national 
banks;  to  clarify  that  a  second  "tier"  of 
entities  are  subject  to  the  existing 
regulatory  limitations;  to  create  an 
exception  from  the  current  lending  limits 
for  loans  to  servir;e  corporations;  to 
expand  the  types  of  investments  that 
may  be  made  in  commercial  paper  and 
corporate  debt  securities;  and  to  clarify 
certain  other  provisions  of  the 
regulations.  These  proposed 
amendments  are  described  below. 

One  horri/wer.  The  Board  proposes  to 
add  three  new  provisions  to  the 
definition  of  "one  borrower"  codified  in 
section  5fi3.9-3ia){l)(i).  Subparagraph 
(oj  would  be  amended  to  clarify  whan  a 
"guarantor  '  is  to  be  included  in  the  term 
"obligor."  jNew  subparagraph  (e)  would 
clarify  that  a  second  "tier"  of  entities  is 
encompassed  within  the  definition  of 
one  borrower,  by  requiring  that  loans 
made  by  an  insured  institution  to  any 
"person"  (as  that  term  would  be  defined 
in  a  proposed  new  paragraph  (.H)f5))  that 
controls  or  is  controlled  by  any  person 
that  is  an  obligor  of  that  institution, 
must  be  aggregated  with  loans  made  to 
that  obligor.  New  subparagraph  (f] 
would  adopt  portions  of  the  "common 
enterprise"  test  currently  used  by  the 
Comptroller  of  the  Currency  in 
establishing  lending  limitations  for 
national  banks.  It  would  expand  the 
definition  of  "one  borrower"  to  include 
two  or  more  persons  where  they  are 
acquiring  a  business  enterprise  of  which 
those  same  persons  will,  in  the 
aggregate,  own  50  percent  or  more  of  the 
capital  stock,  or  where  the  expected 
source  of  repayment  for  the  loan  or 
extension  of  credit  in  question  is  the 
same  for  each  person. 


The  proposed  language  about 
guarantors  of  loans  would  codify  the 
staff  interpretation  of  hov.-  guarantors 
are  to  be  treated  under  the  loans  to-one- 
borrowcr  regulation,  by  providing  that  if 
an  insured  inslitulion  has  determined,  in 
good  faith,  that  the  primary  obligor  has 
qualified  for  a  loan,  then  any  guarantor 
will  not  be  considered  an  "obligor"  for 
that  loan.  Past  opinions  of  the  Office  of 
General  Counsel  have  held  that  a 
guarantee  of  debt  by  a  party  does  not 
automatically  cause  the  amount  so 
guaranteed  to  be  aggregated  with  ether 
debt  owed  by  the  guarantor  unless  it  is 
the  creditworthiness  of  the  guarantor 
upon  which  the  lending  institution  relied 
in  deciding  to  grant  the  loan.  In  making 
this  determination,  the  lender's 
underwriting  must  demonstrate  that  the 
particular  loan  would  have  been  granted 
regardless  of  the  existence  of  the 
guarantor,  and  such  underwriting  itself 
must,  of  course,  be  consistent  with 
prudent  underwriting  standards  and 
practices  that  are  accepted  in  the 
savings  and  loan  industry.  If  this  cannot 
be  demonstrated,  the  guarantor  will  be 
considered  an  obligor  for  the  debt  and  it 
will  be  aggregated  with  other  debt  owed 
by  the  guarantor  to  the  institution.  It  is 
true  that  such  a  standard  may  be 
somewhat  difficult  to  monitor  and 
would  be  scrutinized  by  Board 
exam.iners  in  appropriate  cases.  A 
lending  institution  would  be  expected  to 
demonstrate  to  the  examiners  its 
reasons  for  the  underwriting  decision  in 
such  cases,  i.e.,  that  the  numed 
borrower(s)  qualify  for  the  amount  of 
loan  granted  and  that  this  can  be  proven 
by  reference  to  financial  statements, 
income-expense  projections,  etc. 

The  Board  is  proposing  to  clarify  that 
the  definition  of  "one  borrower" 
includes  "second  tier"  entities  because 
of  the  potential  for  abuse  and  evasion  of 
the  regulation  if  its  literal  terms  are  read 
to  exclude  such  entities.  The  purpose  of 
the  limitation  on  loans  to  one  borrower 
is  to  prevent  excessive  concentrations  of 
loans  and  the  resultant  dangerous 
dependence  by  insured  institutions  on  a 
single  source  of  funds  for  repayment  of 
loans.  A  literal  reading  of  the  present 
regulation,  however,  does  not  avert  that 
possibility  to  a  satisfactory  extent, 
because  it  allows  persons  and  entities 
that  are  legally  one  step  removed  from 
an  obligor,  but  which  nevertheless  may 
be  intertwined  with  that  obligor  as  a 
practical  matter,  to  borrow  from  an 
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insurpd  institution  up  to  that 
institution's  lending  limitation 
irrespective  of  the  amount  already 
outstanding  to  the  institution  by  that 
obligor  For  example,  if  an  obli{;or  on  a 
loan  is  a  partnership,  then  any 
corporation  in  which  an  owner  of  10 
percent  or  more  of  the  capital  slock  is 
also  a  general  partner  or  limited  partner 
owning  an  interest  of  10  percent  or  more 
would  be  considered  "one  borrower  " 
with  the  partnership,  but  the  existing 
text  of  the  regulation  may  not  make  it 
sufficiently  clear  that  the  owner  of  the 
corporations  stock  also  would  be  so 
considered.  Thus,  by  a  literal  reading  of 
the  regulation,  an  individual  and  a 
limited  partnership  whose  only  general 
partner  was  a  corporation  entirely 
owned  by  that  individual  (and 
dependent  on  that  individual  for  its 
financing)  might  each  borrow  from  an 
msured  institution  up  to  the  institution's 
lending  limit,  with  the  result  being 
precisely  the  sort  of  excessive 
concentration  of  loans  that  §  563.9-3 
was  designed  to  prevent. 

in  addition,  the  existing  regu!;itit)n 
may  not  make  if  sufficiently  clear  that  a 
subsidiary  corporation  of  a  corporation 
that  is  an  obligor  on  a  loan  woild  be 
considered  "one  borrower"  with  its 
parent  corporation.  The  Board  therefore 
believes  that  safety  and  soundness 
concerns  dictate  that  the  definition  of 
"one  borrower"  be  amended  to  indicate 
clearly  that  it  includes  persons  who  own 
or  control  entities  that  are  designated 
component  parts  of  entities  obtaining 
loans  from  insured  institutions,  since,  as 
a  practical  matter,  the  stockholders  of 
corporations  will  often  represent  the 
corpora  lions  primary,  if  not  sole,  source 
of  capital.  Likewise,  a  subsidiary 
corporation  is  often  largely  dependent 
on  its  parent  corporation  for  funding 

The  Board's  staff  has  interpreted  the 
cxisHrp  regulation  to  provide  for  such 
HgXrr,:;ation  in  the  partnership  and 
subsidiarv'  situations  described  abt>\e. 
Under  general  principles  of  partnership 
law.  a  general  partner  is  jointly  and 
severally  liable  for  partnership  debts 
and  is  therefore  an  "obligor"  on  a  loan 
made  to  that  partnership;  thus,  any 
controlling  stockholder  of  the  corporate 
general  partner  would  be  considered 
one  borrower  with  the  partnership  The 
proposed  amendment  would  codify  the 
staff  interpretations  in  this  reaard.  As 
proposed,  the  term    control'  would 
mean  the  power  to  vote  10  percent  or 
more  of  any  class  of  voting  securities  of 
a  person  or  to  direct  the  management  or 
policies  of  that  person  when  he/she/it  is 
an  obligor  on  a  loan  or  a  designated 
component  part  thereof 


It  has  always  has  been  the  Board's 
policy  to  discourage  unduly  heavy 
concentrations  of  obligations  in  what  is. 
in  effect,  a  single  borrower,  even  in 
those  instances  where  no  violation  of 
section  563.9-3  has  technically  occurred, 
where  the  effect  is  the  jeopardizing  of  an 
institution's  financial  position.  Thus,  in 
the  preamble  to  the  1983  loans-to-one- 
borrovver  amendments,  the  Board  stated 
that  each  insured  institution  is  expected 
to  establish  its  own  polictes  in  this  area, 
within  the  parameters  established  by 
the  Board,  in  order  to  ensure  its  safe  and 
sound  operation.  The  Board  further 
noted  that  it  therefore  was  possible  that 
an  institution  could  be  cited  by  an 
examiner  for  excessive  lending  to  one 
borrower  even  ap.'srt  from  the  literal 
requirements  of  §  563.9-3.  if  the 
particular  fact  situation  indic^ited  an 
undue  risk  to  the  institution.  48  FR  230,')2 
(May  23.  1983).  It  has  been  the  Board's 
longstanding  examination  policy  that  it 
is  appropriate  to  look  beyond  legal 
formalities  and  to  deem  separate 
entities  "one  borrower  "  where 
circumstancers  so  dictate.  The  proposal 
would  thus  make  explicit  in  the  Board's 
regulations  thai  which  has  been  implicit 
in  its  policy  of  examining  institutions. 

In  proposing  to  adopt  portions  of  the 
"common  enterpiise  "  test  used  by  the 
Comptroller  of  the  Currincy  described 
above,  the  Board  is  further  recognizing 
that  there  are  situations  in  which  loans 
to  legally  separ.ite  entities  should  be 
combined  due  to  practical  re.ililies.  The 
Board  is  proposing  to  :idupt  two  of  the 
three  "per  se  '  rules,  set  forth  at  12  CIR 
32.5(a)(2)  of  the  Comptroilers 
regulations,  for  combining  loans  to 
separate  entities  where  the  expected 
source  of  repaymer.t  for  each  person  is 
tlie  same.  The  first  of  these  rules  deals 
with  loans  or  extensions  of  credit  for 
which  an  institution  is  relying  on  a 
C'.immon  source  of  repayment,  whatever 
that  source  may  be.  Another  rule 
addresses  situations  in  which  an 
institution  extends  loans  or  other  forms 
of  credit  to  a  group  of  otherwise 
I'.nr^laled  persons  for  the  purpose  of  the 
group's  joint  acquisition  of  a  business 
enterprise.  The  Board  is  proposing  that 
such  loans  be  combi.ied  on  the  theory 
that  the  credit  risk  for  each  loan  is 
identical.  The  Comptroller's  third    per 
se  "  rule,  concerning  common  control,  is 
already  substantially  incorporated  in 
the  Board's  definition  and  longstanding 
interpretation  of  the  term  "one 
borrower."  as  described  above. 

Outstanding  loans.  The  Board  is 
proposing  two  amendments  to  §  563.9- 
3(a)(2)  First,  it  would  revise  the 
definition  of  the  term  "outstanding 
loans"  and  adopt,  in  large  part,  the 


definition  of  the  term  "loans  and 
extensions  of  credit "  utilized  by  the 
Comptroller  of  the  Currency  with 
respect  to  national  banks.  Second,  it 
would  clarify  the  Board's  position  that 
the  execution  of  a  promissory  note  is  the 
event  that  triggers  the  requirements  of 
section  563  9-3.  The  first  of  these 
amendments  is  proposed  for  purposes  of 
convenience  and  clarification.  It  would 
provide,  in  a  new  subparagraph  (2)(i). 
that  the  term  "outstanding  loans"  means 
any  direct  or  indirect  advance  of  funds 
to  a  person  on  the  basis  of  any 
obligation  of  that  person  to  repay  the 
funds,  or  repayable  from  specific 
property  pledged  by  or  on  behalf  of  that 
person,  it  would  also  redesigiu.te  the 
current  subparagraph  {2)(iii)  of  the 
definition  as  subparagraph  (2)(ii)  and 
revise  the  language  of  that  subparagraph 
to  make  it  clear  that  proceeds  an 
institution  is  obliyaled  to  advance  under 
an  executed  promissory  note  are 
counted  toward  the  limitationjj^he 
remainder  of  the  definition  would  be 
substantively  unchanged. 

Revision  of  present  subparagraph 
(2)(iii)  (redesignated  subparagraph  (2(ii| 
in  the  proposal)  is  desirable  to  cure  a 
measure  of  uncertainty  in  the  present 
version  of  the  reg'.ilation.  Currently,  the 
term  "outstanding  loans""  is  generally 
defined  as    funds  advanced  under  a 
loan  agreement  or  commitment.""  The 
reference  to  'funds  advanced  "  is 
potentially  confusing  because  it  could  be 
interpreted  as  implying  that  undisbursed 
loan  proceeds  (such  as  those  in  a  loans- 
in-piocess  C'LIP"]  aci.ount)  need  not  be 
counted  in  the  total  amount  of 
outstanding  loans  by  an  insured 
institution  to  a  single  borrower,  even 
where  there  is  a  binding  obligation  to 
adv.tnre  a  specific  amount  of  binds  in 
the  future.  This  problem  is  aggravated 
by  a  passage  in  the  preamble  to  the  May 
23.  1983  rulemaking  stating  that  the 
lending  limitations  are  "applicable  only 
to  funds  actually  adv;inced."'  48  FR 
23051.  In  fact,  this  passage  docs  not 
accurately  reflect  the  Boards  position 
regarding  undisbursed  loan  proceeds. 
Indeed,  the  same  preamble  contradicts 
the    funds  actually  advanced""  language 
by  stating  in  the  next  paragraph  that  an 
obligation  to  disburse  loan  proceeds 
under  an  executed  note  will  be  counted 
toward  the  regulatorv  limit  unless  the 
institution  has  ()btained  an  overline 
buyout  commitment  covering  the  loan 
involved,  because  an  obligation  to 
disburse  funds  under  an  executed  note 
usually  is  more  immediate  than  such  an 
obligation  under  a  loan  commitment.  Id. 
Additionally,  the  present  subparagraph 
(2)(iii)  expressly  provides  that 
undisbursed  loan  proceeds  are  counted 
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toward  the  regulatory  Kmit  absent  an 
ov(;rline  buyout  commitment.  It  does 
not,  however.  distinguiBh  between 
undisbursed  loan  proceeds  under  an 
executed  promissory  nbto  as  opposed  to 
an  ordinary  loan  coniniitmenl.  I'he 
proposed  amendment  would  eliminate 
any  potenti.il  for  confusion  and  make  it 
clear  that,  absent  an  overline  buyout 
commitment,  funds  tha,1  an  insured 
institution  is  obligated  to  advance  under 
an  executed  promissory  note  will  be 
counted  toward  the  regulatory 
limitation.  As  noted  above,  this  is  not  a 
change  from  the  1983  amendments,  but 
merely  a  clarification  of  potentially 
confusing  language  in  (he  existing  text. 

Person.  For  purposes  of  clarification, 
the  Board  proposes  to  add  a  new 
paragraph  (5)  to  §  563.9-3(a)  and  to 
adopt  the  definition  of  the  term  "person" 
used  by  the  Comptroller  of  the  Currency 
at  12  CFR  32.2(b).  The  lerm  includes  an 
individual,  partnership,  sole 
proprietorship,  joint  venture, 
association,  trust,  estate,  business  trust, 
corporation,  nonprofit  corporation, 
sovereign  government,  or  any  agency, 
instrumentality,  or  political  subdivision 
thereof,  or  any  similar  entity  or 
organization. 

Loans  to  subsidiary  service 
corporations.  Historically,  there  has 
been  no  exception  from  the  Board's 
loans-to-one-borrower  rule  lor  loans 
made  by  an  insured  institution  to  a 
subsidiary  ser\'ice  corporation.  Because 
the  majority  of  such  loans  are  not  made 
on  the  security  of  real  estate,  they  are 
subject  to  the  commercial  lending 
limitation,  which  is  more  stringent  than 
the  general  limitation.  Insured 
institutions  are.  however,  authorized  to 
invest  in  subsidiary  service  corporations 
up  to  certain  amounts.  Federally- 
chartered  associations  may  invest  up  to 
three  percent  of  assets  in  their  service 
corporations  pursuant  to  section 
5(c)(4)(B)  of  the  Home  Owners'  Loan 
Act,  12  U.S.C.  1464(c)(«)[B)  and  12  CFR 
545.74(a).  Slate-chartered  insured 
institutions  are  subject  to  the  investment 
limitations  of  their  stafe-chartering 
authorities  in  this  ared,  and  insured 
institutions  are  subject  to  additional 
restrictions  on  direct  investments  in 
subsidiaries  pursuant  lo  §  5t^3.9-ft  (to  be 
codified  at  12  CFR  .5631.9-8).  50  FR  6912, 
6928  (February  19. 198B).  and  the  net- 
worth  requirements  pertaining  to  such 
investments  set  forth  ft  section  563.13 
(to  be  codified  at  12  CfR  .563.13).  50  FR 
6891.  6909  (February  ID.  1985). 

The  Board  believes  that  there  are  a 
number  of  undesirable  consequences 
associated  with  the  present  version  of 
the  regulation.  First,  the  limitation  as 
applied  to  service  corporations  is 


impractical.  If  associations  are 
precluded  from  lending  funds  to  their 
service  corporations  beyond  certain 
amounts,  they  may  simply  authorize  the 
issuance  of  additional  service 
corporation  stock  which  the 
associations  then  purchase.  The  stock 
may  be  redeemed  at  such  time  as  the 
association  desires  that  the  funds  be 
returned.  Thus,  especially  in  states  in 
which  slate-chartered  insured 
institutions  are  permitted  to  make  large 
investments  in  their  service 
corporations,  the  present  regulation 
does  not  prevent  what  the  Board  may 
consider  to  be  excessive  concentrations 
of  funds  in  service  corporations.  To  the 
contrary,  the  effect  of  the  present 
regulation  may  be  simply  to  require  that 
transfers  of  funds  to  service 
corporations  be  in  the  form  of  equity 
rather  than  loans.  This  may  be  contrary 
to  the  interests  of  both  the  parent 
insured  institutions  and  the  FSLIC.  in 
that  it  places  the  parent  institution  in  a 
less  favorable  position  than  holders  of 
the  subsidiary's  debt  securities  in  the 
event  of  a  failure  of  the  subsidiary. 

In  addition,  adverse  tax  consequences 
may  result  from  structuring  the  transfers 
of  funds  as  purchases  and  sales  of  stock 
rather  than  as  loans.  The  service 
corporation  that  pays  interest  on  a  loan 
can  deduct  that  interest  from  its  taxable 
income  as  a  business  expense,  whereas 
dividends  paid  to  shareholders  may  not 
be  deducted.  Consequently,  treating 
cash  transfers  from  the  parent 
association  as  equity  rather  than  debt 
will  result  in  higher  taxes  to  the  service 
corporation. 

The  Board  also  believes  that 
eliminating  the  limitation  for  loans  to 
service  corporations  would  further 
establish  parity  between  thrift 
institutions  and  national  banks,  and 
thus  be  consistent  with  the 
Congressional  mandate  linking  thrifts' 
commercial  loans-to-one  borrower  limits 
with  those  applicable  to  national  banks. 
Certain  national  bank  subsidiaries  are 
not  subject  to  the  limitation.  See  48  FT( 
23050  (May  23, 1983), 

Accordingly,  the  proposed 
amendment  would  alter  subparagraph 
(ii)  of  §  563.9-3(b)(2)  to  provide  that  an 
insured  institution  may  make  loans  to 
any  one  service  corporation  in  any 
amount,  subject  to  the  Board's  direct- 
investment  rule  and  net-worth 
requirements  pertaining  to  direct 
investments. 

Rated  obligations.  Recently  the  Board 
promulgated  technical  and  clarifying 
amendments  to  its  regulations 
implementing  the  new  powers  granted  to 
federally  chartered  savings  and  loan 
associations  and  savings  banks  by  the 


Garn-St  Germain  Depository 
Institutions  Act  of  1982  ("DIA  ").  49  FR 
43040  (October  26, 1984).  Among  the 
amendments  adopted  at  that  time  was  a 
revision  of  the  portion  of  the  loans-to- 
onc  borrower  regulation  concerning  the 
authority  of  insured  institutions  to  invest 
in  corporate  debt  securities  of  one 
issuer.  The  amendment  provides  that 
insured  institutions  may  invest  up  to  one 
percent  of  assets,  or  one  million  dollars, 
whichever  is  more,  in  corporate  debt 
securities  of  one  issuer,  where  the 
securities  are  rated  in  one  of  the  two 
highest  categories  by  one  nationally 
recognized  investment  rating  service, 
rather  than  by  two  such  services,  as  had 
been  required  previously.  This  change 
was  believed  to  be  desirable  because 
the  former  requirement  of  two  ratings 
may  have  precluded  investments  in 
many  prudent  corporate  debt 
investments.  49  FR  43042.  The  double- 
rating  requirement  remained  intact  for 
investments  in  commercial  paper. 

Since  the  loans-to-one-borrower  rule 
was  amended  in  May  1983,  a  number  of 
institutions  have  expressed  the  opinion 
that  the  regulation  is  unduly  restrictive 
with  regard  to  the  number  of  categories  ' 
of  rated  obligations  in  which  they  are 
permitted  to  invest.  Specifically,  it  is 
contended  that  the  necessity  that 
commercial  paper  be  rated  in  the  highest 
grade  and  corporate  debt  securities  in 
one  of  the  two  highest  grades  may 
prevent  insured  institutions  from 
investing  to  the  extent  that  they  had  in 
the  past  in  many  high-quality  companies 
that  provide  attractive  yields  on  both 
commercial  paper  and  corporate  debt 
securities. 

The  Board  therefore  is  proposing  to 
amend  paragraph  (3)  of  §  563.9-3(b)  to 
allow  insured  institutions  to  invest  up  to 
one-half  of  one  percent  of  assets  in 
obligations  of  one  issuer  evidenced  by; 
(a)  commercial  paper  rated  in  one  of  the 
two  highest  categories:  or  (b)  corporate 
debt  securities  rated  in  any  of  the  three 
highest  categories.  The  Board  believes 
that  the  proposed  change  may  be 
desirable  as  a  means  of  increasing  the 
range  of  investment  options  available  to 
insured  institutions,  while  at  the  same 
time  ensuring  that  the  degree  of  risk 
involved  in  such  investments  will  be 
low.  rhe  number  of  ratings  required 
under  the  proposal  would  remain 
unchanged  (two  for  commercial  paper 
and  one  for  corporate  debt  securities). 
As  explained  in  the  preamble  to  the 
amendments  clarifying  the 
implemention  of  new  powers  under  the 
DIA,  it  is  the  Board  s  view  that  the 
double-rating  requirement  is  appropriate 
in  the  case  of  commercial  paper,  while 
one  such  rating  is  sufficient  for 
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corporate  debt  securities.  49  FR  43042. 
Finally,  the  proposal  would  make  it 
clear  that  the  investment  amounts 
permitted  by  §  563.9-3(b)(3)  in  rated 
obligations  of  one  issuer  may  be  made 
in  addition  to  the  limitations  impostfd  by 
§563.9-3(b)(l)and(2). 

Other  Proposed  Changes.  In  the 
interest  of  consistency,  the  Board  is 
proposing  to  amend  §  584.3(a)(4)(i). 
pertaining  to  transactions  in  which  a 
subsidiary  insured  institution  of  a 
savings  and  loan  holding  company  may 
engage. 

Section  584.3(a)(4)(i)  currently 
provides  that  no  subsidiary'  insured 
institution  of  a  savings  and  loan  holding 
company  may  make  any  loan,  discount, 
or  extension  ofcredit  to  any  affiliate, 
other  than  to  a  service  corporation 
subsidiary,  except  in  a  transaction 
authorized  by  paragraph  (a)(7)(i)  of  the 
same  section.  Loans,  discounts,  and 
extensions  ofcredit  to  service 
corporations  are  currently  allowed  up  to 
the  extent  authorized  by  §  545.~4(d)  (in 
the  case  of  federal  associations)  and 
relevant  provisions  of  state  law  (in  the 
case  of  state-chartered  institutions).  The 
proposed  amendment  would  bring 
paragraph  (a)(4)(i)  i.ito  harmony  with 
the  proposed  revisions  of  §  563.9-3  by 
providmg  that  loans  to  ser\ice 
corporations  may  be  made  to  the  extent 
permitted  by  the  revised  §  563.9-3(b). 

The  Beard  also  is  proposing  to  amend 
the  waiver  provision  of  the  regulation, 
§  563.9-3(b)(4).  to  add  a  provision  that 
waivers  may  be  granted  at  the  request 
of  an  institution  being  operated  by  a 
conserv  ator  appointed  by  the  Board 
The  wavier  could  be  granted  by  the 
Director  of  the  Board's  Office  of 
Examinations  and  Superv  ision. 

Finally,  in  order  to  clarify  when  a 
lender  must  make  the  calculations  and 
abide  by  the  limitations  contained  in  the 
loans-to-one-borrower  regulation,  a  new 
paragraph  (b)(5)  is  being  proposed  to 
specify  that  it  is  the  date  that  a  loan  is 
granted  or  purchased,  that  is,  when  the 
promissory  note  is  signed,  or  the  date 
when  loan-purchase  documents  are 
signed,  that  is  the  applicable  date  to 
determine  compliance  with  the  single- 
borrower  restrictions.  The  proposed  new 
paragraph  would  also  provide  that  the 
amount  of  an  institution's  net  worth  or 
withdrawable  accounts  is  determined  as 
of  the  date  covered  by  the  most  recent 
periodic  report  (monthly  or  quarterly) 
required  to  be  filed  with  the  Board  prior 
to  the  date  of  the  granting  or  purchasing 
of  the  loan  in  question.  The  Board  is 
also  soliciting  comments  on  whether  to 
codify  staff  interpretations  of  the 
regulation  to  require  that  that  level  of 
net  worth  or  withdrawable  accounts  be 
adjusted  if  the  institution  knows  or  has 


reason  to  believe  it  has  changed  or  has 
readily  ascertainable  data  which 
indicates  a  change  as  of  the  date  the 
loan  is  granted  or  purchased.  Further, 
the  Board  is  seeking  comment  on 
whether  such  adjustments,  if  adopted, 
should  be  made  only  if  they  reduce  net 
worth  or  withdrawable  accounts  or 
whether  all  appropriate  adjustments, 
upward  or  downward,  should  be 
required. 

Finally,  the  Board  is  taking  this 
opportunity  to  remind  insured 
institutions  that  the  full  amount  of  loans 
are  counted  in  the  §  563.9-3  limitations 
so  long  as  they  are  held  without  binding 
commitments  to  purchase  by  third 
parties.  Confusion  on  this  particular 
point  has  arisen  several  times  recently 
when  institutions'  management  objected 
to  Board  examiners'  conclusions  about 
loans-to-one  borrower  violations  at  the 
time  loans  were  granted  when 
management  'intended  '  to  sell 
participations  in  the  loans  so  as  to 
reduce  the  total  of  loans  granted  to 
single  borrowers.  The  Board  notes  that 
its  current  definition  of  "outstanding 
loans"  specifically  provides  that  it  docs 
not  include  "a  loan  or  participation 
interest  sold  without  recourse. '  12  CFR 
563.9-3(a)(2).  Clearly  one  cannot  take 
credit  for  a  loan  or  participation    sold' 
unless  there  actually  has^een  a  binding 
commitment  to  sell  that  particular  lo'<n 
or  participation  at  or  before  the  time 
that  loan  is  granted.  This  can  be 
accomplished  by  arranging  participation 
sales  well  in  advance  of  loans  being 
granted  by  an  insured  institution  with 
binding  written  commitments  and/or  the 
execution  of  written  participation 
agreements  for  portions  of  the  loan 
being  granted.  Absent  such  firm  written 
participation  arrangements  for  a  clearly 
identified  loan,  an  institution  is  in 
violation  of  the  identified  limitations 
when  it  grants  or  purchases  a  loan  in 
excess  of  the  limits  specified  in 
paragraph  (b)(1)  or  (b)(2)  irrespective  of 
its  intention  to  later  sell  participations 
in  such  loan. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq..  the  " 
Board  is  providing  the  following  initial 
regulatory  flexibility  analysis. 

1.  Reasons,  objectives,  and  lethal  basis 
underlying  this  proposed  rule.  These 
factors  are  discussed  elsewhere  in  the 
supplementary  information, 

2.  Small  entities  to  which  the  rule  will 
apply.  The  proposed  rule  would  apply  to 
all  institutions  the  accounts  of  which  are 
insured  by  the  Federal  Savings  and  Loan 
Insurance  Corporation. 

3.  Impact  of  the  rule  on  small  federal 
associations.  The  proposed  rule  would 


not  have  an  adverse  impact  on  small 
institutions.  Many  of  the  proposed 
changes  are  clarifying  in  nature,  and 
others  liberalize  existing  provisions  of 
the  present  regulation.  Thus,  the 
proposed  changes  are  expected  to  have 
a  beneficial  impact  on  large  and  small 
institutions  alike. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  known  federal  rules 
that  may  duplicate,  overlap,  or  conflict 
with  the  propose  rule. 

5.  .■Mternatives  to  the  rule.  The 
proposed  rule  is  intended  to  clarify  the 
regulation,  and  to  increase  the  lending 
and  investment  opportunities  of  insured 
institutions  in  certain  areas,  within 
prudent  limitations.  There  are  no 
alternative  approaches  that  would  have 
the  intended  result  with  a  lesser  impact 
on  small  entities. 

Accordingly,  the  Board  hereby 
proposes  to  amend  Part  563.  Subchapter 
D.  and  Part  584.  Subchapter  F.  Chapter 
V  of  Title  12.  Code  of  Federal 
Regulations,  as  set  forth  below. 

list  of  Subjects  in  12  CFR  Parts  563  and 
584 

Savings  and  loan  associations. 

SUBCHAPTER  0— FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  563— OPERATIONS 

1.  The  authority  for  12  CFR  part  563 
would  continue  to  read  as  follows: 

Authority:  Sfc.  4.  80  Stdt  824.  as  amended 
(12  U  S.C  i425a);  Sec.  5.  48  Stat.  132.  as 
amended  (12  U.S.C  1464):  Sees.  402.  403.  48 
Slat.  1256.  1257.  as  amended  {12  US  C.  1725. 
1726):  Reors.  Plan  No  3  of  1947:  12  CKR  1943- 
48Comp  ,  p  1071. 

2.  Amend  §  563.9-3  by:  revising 
paragraph  (a)(l)(i)(o):  removing  the 
word  "and  "  at  the  end  of  paragraph 
(a)(l)(i)(c-).  replacing  the  period  at  the 
end  of  paragraph  (a)(l)(i)(f/)  with  a  semi- 
colon, and  adding  new  paragraphs 
(a)(l)(i)(c)  and  If):  revising  paragraph 
(a)(2):  adding  new  paragraph  (a)(5): 
designating  the  existing  text  of 
paragraph  (b)(2)  as  (b)(2)(i)  and  adding  a 
new  paragraph  (b)(2)(ii):  revising 
paragraph  (b)(3):  revising  paragraph 
(b)(4):  and  adding  a  new  paragraph 
(b)(5):  as  follows: 

§  S63.9-3     Loans  to  one  borrower. 

(a)  Ddefinitions  used  in  this  section. — 
(1)  One  borrower,  (i)  The  term  "one 
borrower"  means 

[a]  Any  person  or  entity  that  is.  or 
upon  the  making  of  a  loan  will  become, 
obligor  on  a  loan:  Provided,  that  a 
guarantor  shall  not  be  included  within 
the  meaning  of  "obligor"  if.  in 
connection  with  a  loan  or  other 


(;xtension  of  credit,  tJ^  insured 
iiislitiifion  has  d(«terrnined.  in  nno6  }<iith, 
Ihjt  the  primary  obUjJor  has  (|  lalifit-d  for 
the  loan  or  extension  of  credit 
irrcspiH.live  of  the  exi|!i;eiu:e  of  the 
jjnar.jnior. 

U  ]  \n\  poison  Ihuli  diie(.li.v  or 
indiree.tiy.  owns  or  ci*itrol.s,  or  is  owned 
or  f:oi.troiif<(i  by.  any  person  that  is:  An 
oiiligor  on  u  loan:  a  nominee  of  siK'h  an 
ciijlignr:  ;i  gf^noral  partner  or  limited 
partner  owning  an  intjernst  of  10  percent 
or  more  in  a  partnership  that  is  an 
olilia-jr:  the  benefiriafy  of  a  trust  that  is 
an  obii^Jor;  or  a  member  of  a  syndicate 
th:i!  is  ail  obligor.  For  purposes  of  this 
p.iiajjraph.  the  term  "control"  means  the 
power,  directly  or  indirectly,  to  direct 
tt'i:  'pantgement  or  p6li(;ies  of  a  person 
01  to  \  ol'.  10  percent  or  more  of  any 
(1  iss  '^f  v^!in;4  securil  ios  of  a  person: 
,ind 

[f)  1  vi  o  Ol  iiice  pepKons  acquiring  a 
business  enterprise  of  which  those 
persons  will  in  the  aggregate  own  50 
(.MTcc'iit  or  moie  of  the  capital  .stock,  or 
two  or  more  persons  obtaining  loans  for 
,1  related  p.irpose  wliere  the  expected 
source  of  repaynumt  for  the  loans  or 
extcnsums  of  credit  i^  the  same  for  each 
person. 

[2]  (.Vjtstamiiiiii  hxnis.  The  term 
"outstunding  loans"  means:  (i)  Any 
direct  or  indirect  advunce  ol  funds 
(including  obligationa  of  makers  and 
endorsers  arising  from  the  discounting 
of  commiMcial  paper)  to  a  person  on  the 
basis  ><f  any  obligation  of  that  person  to 
repay  the  funds,  or  repayable  from 
specific  property  pledged  by  or  on 
behall  of  a  person,  plus  interest  due  and 
unpaid,  less  repayments:  (ii)  funds  an 
insured  institution  is  obligated  to 
advance  under  an  executed  promissory 
note,  unless  the  loan  is  subject  to  an 
overline  purchase  cooimitment  of 
another  financial  institution:  |iii)  credit 
extended  in  the  f(jrin  nf  finance  leases 
satisfying  the  criteria  set  forth  in 
S  .'>4.S.53  of  this  Chapter;  (iv)  potential 
babilities  under  standby  letters  of  credit, 
lines  of  credit,  and  guarantee  or 
suretyship  oblig:^tioll6,  except  to  the 
extent  that  the  insliiulion  has  recourse 
to  cash  or  H  segregated  deposit  account 
of  its  customer  to  indfmnifv  it  against 
such  liabiliiies;  and  |v)  investments  in 
commercial  paper  and  corporaJr  debt 
iibliga'ions.  The  termdoes  not  include  a 
loan  or  participation  Interest  sold 
without  recourse,  a  loan  secured  by  a 
first  lien  on  real  estate  subject  to  an 
anmfiil  contributions  contract  under 
former  Section  23  of  the  United  States 
Mousing  Act  of  1937.  as  amended,  a  loan 
on  the  security  of  an  Institution's  deposit 
accounts,  or  a  loan  of  unsecured  day(s) 


funds  described  in  §  563.9-6  of  this 
subchapier.  The  amount  of  an 
outstanding  "wraparound"  loan  is 
determined  by  the  amount  of  funds 
advanced  by  the  institution,  except  to 
the  extent  that  the  institution  has 
become  liable  to  pay  ar.  obligation 
secured  by  a  lien  on  the  security 
property  prior  to  its  own. 

«  >  *  *  • 

(5)  Person.  The  term  "person"  means 
ail  individual,  sole  proprietorship, 
partnership,  joint  venture.  asso>:iation, 
trust,  estate,  business  trust,  corporation 
non-profit  corporation,  sovereij;n 
government  or  any  agency, 
instrumentality,  or  political  subdivision 
thereof,  or  any  similar  entity  or 
organization. 
*         •         *         •         • 

(b)  Limitations. 

(2)  Commorciu!  toons.  '  '  ' 

(ii)  Notwilhstaniting  the  limitations 
imposed  by  paragraphs  (b)(1)  and  (2)  of 
this  section,  an  insured  institution  may 
make  loans  to  a  subsidiary  service 
corpor.ition  in  any  amount,  subject  to 
any  limitations  cm  the  to'al  amount  of 
investment  in  service  corporations  that 
apply  to  such  institution. 

(3)  Rot ed  obligations . 
Notwithstanding  the  limitations  set  forth 
in  paragraphs  (b)(1)  and  (2)  of  this 
section,  an  insured  institution  may 
invest: 

(i)  up  to  one  pen.ent  of  assets  or  one 
million  dollars,  w  hichever  is  more,  in 
obiigatiims  of  one  issuer  evidenced  by: 

\q\  Commerical  paper  rated,  as  of  the 
date  of  purchase,  as  shown  by  the  most 
recently  published  rating  by  at  least  two 
nationally  recognized  investment  rating 
services  in  the  highest  category,  or 

{b)  Corporate  debt  securities  that  may 
be  sold  with  reasonable  promptness  at  a 
price  that  corresponds  reasonably  to 
their  fair  value,  and  thai  are  rated  in  one 
of  liie  two  highest  categories  by  a 
naiionally  recognized  investment  rating 
service  in  its  most  recently  published 
ratings  before  the  date  of  purchase  of 
the  securities:  and 

(ii)  up  to  one  half  of  one  percent  of 
assets,  or  $500,000.  whichever  is  more,  in 
obligations  of  one  issuer  evidenced  by: 

(o)  Commercial  paper  rated,  as  of  the 
date  of  purchase  as  shown  by  the  most 
recently  published  rating  by  at  least  two 
nationally  recognized  investment  rating 
services,  in  the  second  highest  category: 
or 

(A)  Corporate  debt  securities  that  may 
be  sold  with  reasonable  promptness  at  a 
price  that  corresponds  reasonably  to 
their  fair  value,  and  that  are  rated  in  the 
third  highest  category  by  a  nationally 
recognized  investment  rating  service  in 


its  most  recently  published  ratings 
before  the  date  of  ourchase  of  the 
security:  Pimided.  however,  that  the 
total  a.mount  invested  by  an  insured 
institution  in  obligations  of  one  issuei 
pursuant  to  this  subparagraph  (3)  shall 
not  exceed  an  amount  equal  to  one 
percent  of  assets  or  one  million  dollars, 
whichever  is  more. 

(4)  Waiver.  The  Director  of  the  Office 
of  Examinations  and  Supervision  may 
waive  the  application  of  the  hmitations 
in  this  paragraph  to  any  loan  that  is  part 
of  the  resolution  of  a  supervisory  case  or 
integrrd  to  the  acquisition,  merger, 
consolidation,  or  corporate 
reorganization  of  an  insured  institution, 
or  at  the  request  of  an  insured 
institution  that  is  being  operated  by  a 
con.servator  appointed  by  the 
Corporation  or  the  Board. 

(5)  An  institution's  compliani;e  with 

the  limitations  set  forth  in  paragraphs 

(b)(1)  and  (b)(2)  of  this  section  shall  be 

measured  as  of  the  date  of  execution  of 

the  promi.s.sory  note(s)  evidencing  an 

obligation,  execution  of  documents 

evidencing  the  purchase  of  loan(s),  or 

such  other  act  as  shall  create  a  binding 

obligation  to  repay  funds  to  the  lending 

institution.  The  amount  of  an 

institution's  "withdrawable  accounts"  or 

"net  worth"  pursuant  to  paragraph 

(b)(1).  or  its  "unimpaired  capital  and 

unimpairod  surplus  "  pursuant  to 

paragraph  (b)(2),  shall  be  calculated  as 

of  the  institution's  most  recent  periodic 

report  (monthly  or  quarterly)  required  to 

be  filed  with  the  Corporation  prior  to  the 

date  of  granting  or  purchasing  the  loan 

or  otherwise  creating  the  obligation  to 

repay  funds. 

*         •         *         *         » 

SUBCHAPTER  F— SAVINGS  AND  LOAN 
HOLDING  COMPANIE  S 

PART  584— REGULATED  ACTIVITIES 

3a.  The  authority  citation  for  12  CFT* 
Part  584  would  continue  to  read  as 
follows: 

Authority:  Sec.  408.  82  Stat  5  (12  t'.S.C. 
1730h)  unie.'^s  otherwisn  noted. 

3b.  Revise  §  584.3(al(4)(i)  as  follows: 

§  584.3    Transactions  witti  affiliates. 
(<i)  Prohibited  transact 'ons. 

4  •  ■  *  ■ 

(4)  Make  any  loan,  discount  or 
extension  of  credit  to: 

(i)  any  affiliate  (other  than  to  a  service 
corporation  subsidiary  of  such  insured 
institution)  except  in  a  fniosaction 
authorized  by  paragraph  (a)(7){i)  of  this 
section:  Provided,  that  a  subsidiaiy 
insured  institution  of  a  savings  and  loan 
holding  company  may  make  loans  to  a 
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servicH  corporation  subsidiary  of  such 
insured  institution  to  the  extent 
permitlid  by  §  563.9-3(b)  of  this 
subchnpler.  or 

■         •         •         •         • 

B>  the  Kedecdl  Home  l.o«n  Bank  Board 
|cff  Scooyer*. 
Sccrvtar}- 

|KR  Htw  85-14881.  Fil«d  6-20-8S:  8:4.S  ;im| 
8IUJMC  cooc  tno-oi-a 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

22  CFR  Part  ^la 

Collection  of  Claims 

agency:  Agency  for  international 
Ucvelopment:  IDCA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Agency  for  International 
Development  proposes  to  amend  Part 
213  to  implement  the  Federal  Claims 
Collection  Standards  of  the  Department 
of  lustice  and  the  General  Accounting 
Office. 

DATE:  Comments  must  be  submitted  on 
or  before  July  23, 1985. 

Comments:  Comments  may  be  mailed 
to  Mr.  jan  W.  Miller.  Office  of  the 
General  Counsel.  Room  6943  N.S.. 
Agency  for  International  Development. 
Washington.  D.C.  20523. 
FOR  FURTHER  INFORMATION  CONTACT 
|an  W.  Miller  (202)  632-9434. 
SUPPLEMENTARY  INFORMATION:  This  part 
provides  procedures  for  the  collection 
activities  of  the  Agency  for  International 
Development.  It  supplements  the 
Federal  Claims  Collections  Standards,  4 
CFR  Parts  101-105.  This  part  sets  forth 
procedures  for  (a)  collection,  including 
administrative  offset,  of  claims  owed  the 
United  States,  (b)  interest,  penalties,  and 
administrative  charges;  and  (c) 
disclosure  to  consumer  reporting 
agencies  and  contracts  with  collection 
agencies. 

Regulatory  Flexibility  and  Impact 
Analysis 

.This  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  including  small 
businesses,  small  organizational  units, 
and  small  governmental  jurisdictions. 

This  action  does  not  constitute  a 
"mojur  rule"  under  Executive  Order  No. 
12291. 

Environmental  Impact 

This  action  does  not  constitute  a 
tnajoi  Federal  action  significantly 


affecting  the  quality  of  the  human 
environment. 

List  of  Subjects  in  22  CFR  Part  213 

Claims. 

Accordingly,  it  is  proposed  to  revise 
22  CFR  Part  213  as  follows: 

PART  213— COLLECTION  OF  CLAIMS 

213  1     Purpose. 

213.2  Scope. 

213.3  Subdivision  of  clainis. 

213.4  l.ate  payment,  penalty  <ind 
administrative  charges 

213.5  Demand  for  payment. 

213.6  Collection  by  offset. 

213.7  Disclosure  to  consumer  reporting 
agencies  and  contract*  with  collection 
afiencies. 

213  0    Delegation  of  authority 

Authority:  Sec.  621  of  the  Foreign 
Assistance  Act  of  1961.  as  amended.  22 
US.C  2381 

§  213.1    Purpose. 

These  regulations  prescribe  the 
procedures  to  be  used  by  the  Agency  for 
International  Development  ("AID")  in 
the  collection  of  claims  owed  to  AID 
and  to  the  United  States. 

S  213.2    Scope. 

(a)  Applicability  of  Federal  Claims 
Collection  Standards.  Except  as  set 
forth  in  this  part  or  otherwise  provided 
by  law.  AID  will  conduct  administrative 
actions  to  collect  claims  (including 
offset,  compromise,  suspension, 
termination,  disclosure  and  referral)  in 
accordance  with  the  Federal  Claim 
Collection  Standards  ("FCCS")  of  the 
General  Accounting  Office  and 
Department  of  justice.  4  CFR  Parts  101- 
105. 

(b)  This  part  is  not  applicable  to: 

(1 )  Claims  arising  out  of  loans  for 
which  compromise  collection  authority 
is  conferred  by  section  635(g)(2)  of  the 
Foreign  .Assistance  Act  of  1961,  as 
amended.  22  US.C.  2395(g)(2). 

(2)  Claims  arising  from  investment 
guaranty  operations  for  which 
settle.T.ent  and  arbitration  authority  is 
conferred  by  section  635  (i)  of  the 
Foreign  Assistance  Act  of  1961.  as 
amended.  22  U.S.C.  2395(1). 

(3)  Claims  against  any  foreign  country 
or  any  political  subdivision  thereof,  or 
any  public  international  organization. 

(4)  Claims  where  the  AID. 
Administicitor  or  his  designee 
determines  that  the  achievement  of  the 
purposes  of  the  Foreign  .Assistance  Act 
of  1961,  as  amended.  22  US.C.  2151  et 
seq..  or  any  other  provision  of  law 
administered  by  A.I.D.  require  a 
different  course  of  action. 

§  213.3    Subdivision  of  claims. 

A  debtors  liability  arising  from  a 
particular  contract  or  transaction  (for 


example,  each  individual  Supplier's 
Certificate  and  Agreement  with  AID— 
Form  282)  shall  be  oonsidered  a  single 
claim  for  purposes  of  the  monelHry 
ceilings  of  the  FCCS 

$  213.4    Late  payment,  penalty  and 
administrative  charges. 

(a)  Except  as  otherwise  provided  by 
statute,  loan  agreement  or  contract, 
A.I.D.  will  assess; 

(1)  Late  payment  charges  (interest)  on 
unpaid  claims  at  the  Treasury  tax  and 
loan  account  rate  or  the  prompt 
payment  interest  rate  established  under 
section  12  of  the  Contract  Disputes  .Act 
of  1978. 

(2)  Penalty  Charges  at  6  percent  a 
year  on  any  portion  of  a  claim  that  is 
delinquent  for  more  than  90  days. 

(3)  Administrative  charges  to  cover 
the  costs  of  processing  and  calculating 
delinquent  claims, 

(b)  Late  payment  charges  shall  be 
computed  from  the  date  of  mailing  or 
hand  delivery  of  the  notice  of  the  claim 
and  interest  requirements. 

(c)  Waiver.  (1)  Late  payment  charges 
are  waived  on  any  claim  or  any  portion 
of  a  claim  which  is  paid  within  30  days 
after  the  date  on  which  late  payment 
charges  begin  to  accrue. 

(2j  The  30  day  period  may  be 
extended  on  a  case-by-case  basis  if  it  is 
determined  that  an  extension  is 
appropriate. 

(3)  AID  may  waive  late  payment, 
penalty  and  administrative  charges 
under  the  FCCS  criteria  for  the 
compromise  of  claims  (41  CFR  Part  103) 
or  upon  a  determination  that  collection 
of  the  charges  would  be  against  equity 
and  good  conscience  or  not  in  the  best 
interests  of  the  United  States,  including 
for  c  xample; 

(i)  Pending  consideration  of  a  request 
for  reconsideration,  administrative 
review  or  waiver  under  a  permissive 
statute. 

(ii)  If  repayment  of  the  full  amount  of 
debt  is  made  after  the  date  upon  which 
interest  and  other  charges  become 
payable  and  the  estimated  costs  of 
recovering  the  residual  balance  exceed 
the  amount  owed,  or 

(iii)  If  collection  of  interest  or  other 
charges  would  jeopardize  collection  of 
the  pi-incipal  of  the  claim. 

§  213.5    Demand  for  payment 

(a)  A  total  of  three  progressively 
stronger  wri'.ten  dem.ands  at 
approximately  30-d3y  intervals  will 
normally  be  made,  u.iless  a  response  or 
"oiher  information  indicates  that 
additional  written  demands  would 
either  be  unnecessary  or  futile.  When 
necessary  to  protect  the  Government's 
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intei»!sr.  wriUcn  di'mlsml  iim.\  bi- 
pitMifilcii  hy  olhtn  .i|ij|)ropriii1('  .iction.s 
iMiili'i  the  Fodi'iiil  (JUims  Coiitiction 
Si.iiniuids.  ini;liidin«|;mmodiat«'  nferral 
for  liii^.ilion  and/or  oF'.scl. 

ti)|  The  initial  vMillt-n  demand  for 
pH\ni(Mil  lusually  a  li  II  'or  Collccliun. 
Aiij  Form  7-129)  sn,!  I  Inform  thi-  drlilor 
of: 

(1)1  he  liasis  ftji  diL-  (,!aim. 

\2]  rill'  amount  of  I  hi;  i;laim: 

(.{)  The  dalo  whon  payment  is  dui;  M) 
ilai,s  from  dato  of  rMiiiinj^  or  haml 
di'livi'iv  of  the  initial  demand  for 
paym*:nt; 

|4)  The  provision  li>i  late  payment 
linterrsi).  nenaily  wni  administrative 
chaivtJ's.  11  jjaymenl  i  i  not  rei  ei\  od  l»y 
the  due  liate. 

i;  2 1 3  6    Collection  by  !of tset. 

(a)  ("ollection  by  administrative  ol'fset 
will  be  undertaken  o  dy  on  claims  which 
are  licpiidated  or  certain  in  a.niuimt. 
Olisi.t  will  be  us(!d  vi|hene\er  feasible 
and  not  otherwise  [irt)hil>ited. 

Olf.set  is  not  requiiled  to  be  used  in 
every  instance  and  consideration  should 
be  i^iven  to  the  dibtet's  financial 
i:ondi':on  and  the  im  lact  of  offset  «)n 
A};iMny  i'l'igranis  or  projects. 

(•))  rile  piocedun>!i  foi  offset  in  this 
part  till  not  apply  to  ihe  offsi'l  of  Federal 
salaries  under  5  U.S.  :.  .'i."i7  4  or  offset 
undi:r  •-.•.•tion  K40A  o  I  the  Foreign 
Assistance  Act  of  liJU.  as  amended.  22 
1 1.S.C.  2;>!»9. 

(c)  Before  offset  isjnade.  the  ajjtfncy 
will  provide  the  debtiir  with  written 
notice  informing  the  debtor  of: 

(1)  'Ihe  najme  and  amount  of  the 
( laim: 

(2)  The  intent  of  th  •  a^jency  to  collect 
by  administrative  of!  set.  including 
asking  the  assistanc*  of  other  Federal 
a>;encies  to  help  in  tl  e  offst;t  whenever 
possible,  if  the  debtor  has  not  made 
payment  by  ihe  paxT^itMit  due  dale  or  t^as 
not  made  an  arrani^emenl  fur  p.iyment 
by  the?  paymen*  due  d.ite: 

{'^]  1  he  right  of  the  debtor  to  inspect 
and  copy  the  records  of  Ihe  a«i;it:y 
ndaied  to  the  cl.iim: 

(4)  The  ri«ht  of  thi^  dil.tm  to  a  seview 
iif  the  claim  within  the  aKenty   !t  the 
(laim  is  disputed  in  lull  (U  pail,  tlie 
debtor  sha!!  respond  to  thi;  demand  Yii 
writing  by  makinx  .<    equest  to  'lie 
billing  office  for  a  re  iew  of  thf  claim 
within  the  ai^ency  b\  the  payment  due 
dale  staled  in  thi?  notice.  The  liebtor's 
written  response  shf  II  state  the  basis  for 
ihe  dispute,  li  only  pirt  of  the  claim  is 
(iisputed,  the  undisp  i!ed  portion  must 
be  paid  by  the  date  <  tated  in  the  notice 
to  avoid  late  payment,  penalty  and 
administrative  charges.  If  A.I. D.  either 
sustains  or  amends  ws  determination,  it 
shall  notify  the  debtor  of  its  intent  to 


collect  the  claim,  with  any  adjustments 
bitsed  on  the  debtor's  respon.«e  by 
administrative  offset  unless  payment  is 
ree  eiv<;d  within  SlVdays  of  the  mailing  of 
the  notibcation  of  its  decision /ollowin}^ 
a  review  of  the  elaim. 

(5)  Th(»  right  of  the  debtoi  to  offer  to 
make  a  writ'en  agreement  to  rep.iy  ihe 
amount  of  the  claim 

(6)  The  notice  of  offset  need  not 
inc;lude  the  requirements  of  paragraphs 
(H).  (4)  or  (5)  of  this  subsection  if  the 
debtor  has  been  informed  of  the 
requirements  at  an  earlier^slage  in  the 
administrative  proceedings,  e.g  .  if  they 
were  included  in  a  final  contracting 
officer's  decision. 

(d)  A.I.I),  will  promptly  make  leijuests 
for  offset  to  other  agencies  known  to  be 
holding  fiinds  payable  to  a  debtor  and. 
when  appropriate,  place  the  name  of  the 
dcbiur  on  the  "List  of  Contractors 
Indebted  to  the  United  States. '  A.I.U. 
viill  provide  instructions  for  the  transfer 
of  funds. 

(e)  A.I.D.  will  promptly  process 
lequests  for  offset  from  other  agencies 
and  transfer  funds  to  the  requesting 
agency  upon  receipt  of  the  written 
ceitification  required  b\  §  102.3  of  the 

Fcrs. 

§  213.7     Disclosure  to  consumer  reporting 
agencies  and  contracts  mtU  coMecfion 
agencies. 

|a)  A.I.D.  may  disclose  delinquent 
debts,  other  than  delinquent  debts  of 
lurrent  Federal  employees,  to  consumer 
rep(»rting. agencies  in  accordam  e  with  31 
liS.C.  :1?1 1(f)  and  the  FCCS 

(b)  A.I.D.  may  enter  into  contracts 
uith  collection  agencies  in  accordance 
with  31  U.S.C.  3718  and  the  FCCS. 

§  213.8     Delegation  of  auttiorlty. 

(a)  1  he  .Assistant  to  the  Admmistralor 
for  Management  the  Controller,  and 
their  designees  in  the  Office  of  Financial 
Management  are  delegated  the  fuilowing 
authorities  and  functions: 

(1)  The  administrative  coHec  tiun  of 
claims,  including  the  disclosure  to 
consumer  reporting  agen(;iep  and 
collection  aj?pncies. 

|2)  The  suspension  and  te-.Tiination  of 
claims  under  S20.(}{W).  exclusive  of 
interest,  penalties  and  administrative 
charges. 

(.T!  The  referral  of  claims  to  the  G.AO. 

(b)  The  Genera!  Counsel  and  his 
designees  in  the  Of'ice  of  the  General 
Counsel: 

(1)  .May  compromise  claims  under 
S20.(M)0.  exclusive  of  interest,  penalties 
and  administrative  charges. 

(2)  Are  responsible  for  referring 
claims  to  the  Department  of  justice  foi 
litigation. 


|c)  USAID  Mission  Directors  or  their 
designees  may  compromise,  suspend  or 
terminate  (laims  not  exceeding  Sl.OtiO. 
exclusive  of  interest,  penalties  and 
aiiministialive  charges 

DalHtl;  May  20.  19B.5. 
lumes  .'\.  N  orris, 
(Mtins':!i>r  to  ibe  Agency. 
|KR  Doc.  a,'i-14«97  Filed  &- 20-85:  8:45  am| 

BILLING  CODE  6t16-01-M  < 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
ICGD8-85-09I 

Drawbridge  Operation  Regulation; 
Tensaw  River,  AL 

agency:  Coast  Guard,  DOT.      | 
ACTION:  Proposed  rule. 

SUMMARY:  At  the  request  of  the 
Seaboard  System  Railroad,  the  Coast 
CJuard  is  considering  a  change  in  the 
rej^ulation  governing  the  operation  of  the 
sv»'ing  span  railroad  bridge  over  the 
Ti.'nsHW  River,  mile  15  0,  near  Huirii.ane. 
Baldwin  County,  Alabama,  by  requiring 
that  at  least  eight  hours  advance  notice 
be  given  for  an  opening  of  the  draw  from 
.5  p.m.  to  9  a.m.  The  bridge  wouid  open 
on  signal  oiMside  these,hours.  iVesenfly. 
the  dr,iw  is  required  to  open  on  signal 
from  3  am.  to  midnight.  The  draw  is  nol 
required  to  open  from  midiiKht  to  8  a.m.. 
except  that,  during  periods  of  severe 
storms  o!  hurricanes  the  draw  is 
required  to  open  on  signal.  1  his 
proposal  is  being  made  because  of 
infrequent  requests  to  open  the  draw 
during  the  proposed  advanced  notice 
period.  This  action  should  relieve  the 
bridge  owner  of  the  burden  of  having  a 
person  available  at  the  biidge  between  5 
p.m.  and  'J  a.m.  and  should  still  provide 
for  the  reasonable  needs  of  navigation. 

DATE:  Commtmts  must  be  receivi  d  on  or 
before  August  5,  1985. 
address:  Comments  should  be  mailed 
to  Commander  (obr),  Eighth  Coast 
Guard  District,  5(X)  Camp  Street,  New- 
Orleans,  Louisiana  701.30.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  in  Room  1115  at  this 
address.  Normal  office  hriurs  are 
between  800  a.m.  and  3:30  p  m.,  Monday 
throujih  Friday,  except  holidays. 
Comments  may  also  be  hand-delivereil 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Perry  flaynes,  Chief,  Bridge 
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Adninistrdtiun  Branch,  ut  the  iuldrrss 
UA!-n  .ihiji.'.  t;!«'phi):i»'  HM)  "5»>-2y65 
SUPPLEMENTARY  INf  ORMATION: 
Inleresfed  persons  are  invited  '.o 
participate  in  this  propost-d  riiltn..ikinjj 
by  suSimi'iing  vxritlfJi  views,  (timmcnts. 
daJit  iir  .irRumcnts.  Persons  siiht;iitling 
comments  should  inrlude  their  r.Hiiit  » 
and  ii.ldrosses.  idt  nfifv  the  hruii>(>.  ;ind 
give  reasons  for  concurrent  e  v,  th  or  an> 
recommended  change  in  Ihe  prcpusal. 
Persons  desiring  acknowu-tigninnl  thi't 
their  comments  have  been  rn  t-'ved 
should  enclose  a  stamped,  self 
addressed  postcard  or  envelope 

Ihe  Commander.  Eighth  r«>ast  C>uard 
District,  will  evaluate  ail 
commi:nications  received  and  delermtne 
a  course  of  final  action  on  this  proposal 
This  proposed  regulation  may  be 
changed  in  the  light  of  comments 
received 

Drafting  Information 

The  drafters  of  thi.s  noticj-  are  Perrv 
Haynrs.  project  officer,  and  Steve 
Cnnvford.  project  attorney 

Discussion  of  Proposed  Regulation 

Vertical  clearance  of  the  brid5?f  in  the 
closed  position  is  11.0  feet  affove  high 
water  and  12.0  feet  id)C)ve  low  water 
There  a.T,  on  averi<j:e.  eleven  trains 
crossing  the  bridge  daily.  Navigation 
through  the  bridge  consists  of  tugs  with 
tows  and  pleasure  boats.  Data 
submitted  by  Seaboard  System  Railroad 
for  the  12  month  per^td  from  January 
1^84  throiah  Der.embei  1W>4  show  that 
this  traffic  through  the  bridge  is  as 
follows: 

(11  During  the  proposed  eight  h«)urs 
advance  notice  period  of  .S  p.m.  to  9  am., 
there  were  51  bridge  openings — an 
average  of  4.2  operiings  per  month  or  an 
average  of  one  opening  everv  seven 
days. 

(2)  Dunng  the  remaining  hours  when 
the  draw  oDen,«.  on  signal,  there  were  TH 
b'l  ■  — irn  averdge  of  6.B 

C'j-  mth  or  an  average  of 

two  openings  every  nine  days 

T'ne  eight  hours  advance  notice  for  an 
opening  nf  the  draw  would  continue  to 
!»•  >:. . .  n  to  the  railroad  Tr.nn  Master's 
uih,  I   in  Peasacold.  Honda,  by  placing  <i 
collect  cat!  at  any  time,  telephone  (P(>4) 
414-3183. 

I  o  provide  for  leeway  in  !he 
rippointed  arrival  time.  Seab<i,-!id 
SysJem  Railroad  would  have  <i  tender  at 
the  br.dgc  at  least  or^e-half  tio.ir  before 
the  a; :i';.!r.;ed  time  who  vvoiild  r^-main  at 
least  one-half  hour  after  that  time  for  a 
I.ite  a'riving  vessel. 

Economic  .'\ssessmcnl  and  Certincation 

This  proposed  regulation  is 
considered  lo  be  non-major  under 


Executive  Otdci  12291  on  Federal 
Reguhition  and  nonsigniriodnt  under  the 
l)«partment  of  Transportcilion  regiil.itory 
ji.iIk  i".s  ,ind  procedures  (44  FK  1 1(>:;4; 
Febrt;  .ry  2t>.  i9r9) 

The  economic  impact  of  ihi.'«  prjpi'sa!'' 
IS  expe'.  ted  to  be  so  minimal  that  .i  full,. 
.••egu!.:t'i'y  evaluation  is  iin.'ietessary       ~ 
'Ihe  b.iMs  for  this  conclusion  is  ih.it  the 
ntimuer  of  vesst-ls  passing  Ihis  bridge 
diirinj^  the  proposed  advciiii  e  ntitinr 
period.  5  p.m.  Ii.'^d.m..  is  one  vessel 
everv  seven  day^.  Since  the  economic 
imp.ic?  of  this  proposal  is  expected  to  be 
minin.a!.  the  Coast  Ouard  certifies  that, 
if  adopted,  it  will  not  have  a  significant 
economii;  ifiipact  on  a  siibsta.nti.d 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

In  i:ons!deration  of  the  foregoing  Part 
1 17  of  Title  33.  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Iht  authority  citation  for  Part  117 
continues  to  read  as  set  f«)rth  below: 

.Authority:  33  V  9>X:  4W  4«t  CJR  1  Ah  <«nd  :i.1 
CVR  lO.--i"(j:l 

2.  Section  1 17  113  is  revised  to  n-ad  as 
follow.^: 

§117.113    Tensav*  River. 

The  dr.iw  of  the  Seaboard  System 
Raihoad  bridge,  mile  15 Oat  Hurricane, 
shall  open  on  signal:  except  that,  from  5 
p.m.  to  9  a.m..  the  draw  shall  open  on 
signal  if  <it  least  eight  hours  notice  is 
given.  During  periods  of  severe  storms 
or  hurricanes,  from  the  tin-.e  the  National 
VVe.itoer  Sfvice  sounds  an  "alert"  for 
the  .irea  until  the  "all  clear"  is  sounded, 
the  draw  shall  open  on  signal 

Dutfd  May  28.  1*W5 
W.ll.  Stewart. 

HfarAii.-mra'.  I'.S.  Coast  Cuarcf  Comnmitiffr. 

Esflhtr  C(Hjst  Guard  District. 

I  PR  1).-:    «5-14«58  Filed  (V  20-H.S:  8:4.S  am) 
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DEPARTMENT  OF  ENERGY 

48  CFR  Parts  904  and  952 

Acquisition  Regulation;  Safeguarding 
Sensitive  Unclassified  InforTnation 
Within  Industry 

AGENCY:  Department  of  Rnergy. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  rule  proposes  to  amend 
the  Department  of  Energy  Acquisition 
Regu'a'ion  (DEAR).  The  amendment 
adds  a  new  contract  clause  and  related 


instiucli.ins  concerning  Dcpartnienl  of 
Fnergy  (DOE)  procedires  for 
safeguarding  sensitive  unclassified 
inforii:iition  within  industry.  The 
int»'n(led  effect  of  the  provision  is  to 
ensure  an  adetiuate  scrci  ning  process 
and  clearance  of  all  persons  involved  in 
the  design,  operation,  or  mainlcnance  of 
ADPoi  felecommunicaticm  systems. 

date:  Written  comments  should  be 
submitted  no  ititer  than  July  22. 1985,  U; 
be  iiir.sidered. 

ADDRESS:  Clommeats  should  be 
addressed  !o  the  Department  of  hnergy. 
Procerement  Policy  Branch.  Laura  J3ick, 
MA-421.1.  KK.f)  Indepe:iJ»'nce  .\\  enue 
SW..  Washington.  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

I,.!,;:..  Bick.  I'r.icuremeni  Policy  Branch 
(MA-J2i.li.  Procurement  and 
.Assistance.  .Management  Directorate. 
Uashingtiin.  D  C  20.S8.S.  (202)  2."i2- 
r.246 

Christopher  T.  Smith.  Office  of  the  AGC 
for  Procurement  and  Financial 
Incentives  (;C-43.  Washington.  1)  C 
Z>i:^<\:,.  1202]  252-1 52«. 

SUPPLEMENTARY  INFOPMATION: 

I.  I^u.kfjriiimd 

II.  l*r»i<«ilurijl  Ke(juiiemcnt8 

.\  R:viev*  I'mler  E\pcntive  Order  12291 
H  Rrview  I'nder  'he  Kegiiiatorj-  Flexibility 

.Alt 
(;  l-Hpcrvvork  Reductinn  Art 
I)  .\,i»!o[i€i!  F.!ivironmen!;il  P»>li<  y  At  I 
III  Puller  Comnienis 

I.  Hat  kground 

Ihe  increasing  use  of  coeipr.ter 
technology  ami  telecommunications  to 
;improve  the  efiectivtnoss  of 
governmental  programs  has  introduced 
•d  variety  of  management  problems  For 
example,  problems  have  been 
encountered  m  the  misuse  of  computer 
te.-:hnology  to  perpetrate  crime.  In  other 
cases  inadequiite  .uJir.in.s:: alive 
praciii  es  have  resaiu d  in  improper 
payment.  unnei.e.«sary  purchitses  or 
other  improper  actions.  Ofbce  o( 
Management  and  Budget  (C)MB)  (iiicular 
.\o.  \-71.  Iransn.i'Jdl  Mer^o;i;nd.im  No. 
1.  dated  July  27.  1978.  promulgated 
polic\  and  responsibilities  for  ihe 
develcip[:i»'nt  and  irv.plemer.taiio''.  of 
computer  secujity  programs.  1  he 
Fede.'-ai  Information  Resources 
Mcinas^rnent  Regulation  iFiR.MK)  at  41 
CFR  Part  201-7  recjuires  the  head  of 
ea(  h  agency  to  assure  an  .» Ji;quale  level 
of  security  for  all  agency  dala  whether 
processed  iii-house  or  commercially. 
Jhis  includes  responsibility  for  t^e 
establishment  of  physical, 
administrative  and  technical  safeguards 
riKi'iired  to  adequately  protect  personal 


I 
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proprietary,  or  otht  r  ^(.;nijitivt;  data  not 
subject  to  national  security  rcgulations.- 
Wilh  this  notin  DOE  proposes  a  new 
(  ontrac;  clauso  vvhicH  is  intended  to 
protrcl  sensitive  uncmssified 
information  and  sAtqnis  from  improper 
u}.c.  unauthorized  disHosure.  aiteration 
ordcstructio"  The  pnuposed  contract 
clause  is  aj^plicable  \t  those  contractors 
whose  employees  pamicipate  in  the 
design,  operation,  or  fnaintenanne  of 
computer  or  telecomrhunication 
systems,  or  will  havelaccess  to  DOF 
sensitive  unclassified  data  st<»red  in 
computer  systems.     I 

Specifically,  under  this  contract 
dau.'Je  the  contractor  will  be  required  to 
li-.tve  n  personnel  screening  procedure 
for  those  employees  with  such  access, 
and  to  apply  specified  standards  before 
determining  whether  an  employee 
should  have  access  to  such  systems  or 
data.  The  process  need  not  be  applied  to 
contractor  personnel  ^vho  currently  have 
a  DOE  or  other  goveitiment  agency 
access  authorization  or  security 
clearance  for  access  lo  chissiriod 
information  or  special  nuclear  materials. 
The  specific  changesjto  the  DEAR  are  as 
follows: 

Part  904  is  revised  )y  adding  a  table 
of  contents  for  subpart  904.71.  .ind  by 
adding  a  ni?w  subpart  904.71. 
Safeguarding  Sensitive  Lfriclassified 
Information  Within  Ihdustry. 

Section  9(»4.71(X1  idi-ntifies  who  is 
covered  by  this  subpirt.  Specifically,  the 
sul)prirt  applies  to  contracts  or  other 
agreements  in  vvhii.h  contractor 
employees  will  p.irticipate  in  the  ik-sign. 
operation,  or  maintenance  of  .sensitive 
unclassified  con'.pati  r  or 
teleconm'unication  s  .stems,  or  will  have 
access  to  DOf  sensilive  unclassified 
data  .stored  ir  comp;  icr  system 

S<>(:tinn  S4tW.Vl!)]  difiues  the  terms  and 
cimcrp'.s  which  are  ;  pplicable  to  this 
subpart:  access;  sent  itive  computer  or 
tele'.ommunit:alion  systems:  and 
sen.sitive  unclassifit^  I  data. 

S(  ctii-ii  H04.7irC  si  Ktes  that  ihv 
Fuleral  policy  requiiPS  that  personnel 
stTPrriM'.j;  prcccduT  '■  t:e  develnped  for 
Feji;>ral  and  conlrac  or  empluyHes 
hu\  inj;  access  to  sen  jitive  unclar-.^ified 
data  and  systems  T  le  DOE  wi!l  rf-quire 
such  (ont.-actors  to  naintain 
satisfactory  .standarils  of  t  :vp!o>ees' 
qu:iliiit;.i lions,  perfoi  mance.  conduct, 
and  business  ethics  inder  its  own 
personnel  pf>ticies. 

Section  904  7103  a  Ivises  the 
contracting  officer  td  include  the 
proposed  new  contract  clause  at 
952.204-75  when  the  contract  will 
involve  access  to  sensitive  unclassified 
data  as  determined  by  DOE  by  either  a 
sensitivity  analysis  of  an  -jpplication  or 
a  risk  analysis  of-tht  system. 


The  revision  to  Part  952  adds  a  new- 
contract  clause  at  952.204-75,  Screening 
Requirements  for  Personnel  Having 
Access  to  Sensitive  Unclassified 
Computer  Systems,  Telecommunications 
Systems,  or  Sensitive  Unclassified  Data. 
The  proposed  contract  clause  requires 
the  contractor  to  ef  tablish  a  personnel 
screeniPji  procedure  for  employees 
having  access  to  DOE  sensiiive 
unclassified  computer  systems, 
telecommunication  systems  or  data.  The 
contractor  will  have  to  make  a 
determination  concerning  an  employee's 
eligibility  or  continued  eligibility  for 
access  to  such  systems  or  data.  The 
contractor  shall  also  determine 
eligibill'y  o*^anj  non-employees  h.4ving 
access  such  as  maintenance  personnel. 

The  screening  process  need  not  be 
applied  to  contractor  personnel  who 
have  DOE  or  other  government  agency 
access  authorization  or  a  security 
clearance  for  access  to  classified 
information  or  special  nuclear  materials. 

The  clause  lists  five  actions  that  must 
be  included  as  a  minimum  in  a  screening 
process.  They  are: 

(1)  A  review  of  the  employmeat  forms. 

(2)  A  personal  reference  check. 

(3)  A  verification  of  previous 
employment. 

(4)  A  verification  of  education. 
|.t!  a  credit  check. 

The  clause  states  that  such 
verifications  need  not  be  conducted  if 
su(  h  checks  had  been  made  within  2 
years  prior  to  determining  an 
individual's  eligibility  for  access. 

1  he  clause  also  requires  that  a 
dftp.-mination  be  made  based  on  an 
evaiiMtioit  of  several  criteria  which 
relate  to  the  checks  listed  above.  It  is 
intended  that  evaluation  of  these  criteria 
will  permit  the  contractor  to  make  a 
del(  rmination  whether  the  individual 
being  evaluated  is  an  acceptable  risk, 
and  access  will  pro'bably  not  lead  to 
unauthorized  disc!oi.urc.  improper  use, 
numipulation.  alteration,  or  destruction 
of  sensitive  unclassified  data  In  cases 
where  an  mitia!  determination  has  been 
made  to  disapprove  an  irdividual's 
access,  ttie  individual  shall  be  informed 
of  the  reasons  and  afforded  an 
opportunity  to  refute  the  information 
which  was  the  basis  of  the 
deieTiination.  Then  the  contractor  shall 
m.i'ke  the  final  determination,  inform  the 
individual  and  place  a  copy  of  the 
determination  in  tht  individual  s 
personnel  file. 

The  contractor  shall  conduct  an 
annual  review  of  the  employee's 
personnel  file  to  assure  continued 
eligibility  for  access  and  discuss  this 
review  in  the  records  or  file.  Such 
records  shall  be  made  available  to  DOF. 


officials  conducting  audits  or  computer 
security  prog:  am  compliance  reviews. 

The  clause  requires  that  the  substance 
of  the  clause  be  included  in  any 
subcontracts  having  the  same  access. 

II.  Procedural  Requirements 

A.  Hpikn-i-  Under  Executive  Order  12291 

This  Executive  Order  entitled 
"Federal  Regulation  "  requires  that 
certain  regulations  be  reviewed  by  the 
Office  of  Management  and  Budget 
(OMBl  prior  to  their  promulgation. 
Procurement  regulations  are  exempt 
from  this  review  except  for  regulations 
involving  specific  procurrment  topics 
listed  in  OMB  Bulletin  No.  85-7.  dated 
December  14. 1984.  This  proposed  rule 
does  not  include  any  of  the  specific 
procurement  topics  listed  as  exceptions 
to  the  exemption. 

B.  Review  Under  the  Regulatory- 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980.  Pub.  L.  96-354.  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  which  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
DOE  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and.  therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 

C.  Paperwork  Reduction  Act 

No  information  collection  or 
recordkeeping  requirements  are  imposed 
on  the  public  by  this  proposed 
rulemaking.  Accordingly,  no  OMB 
clearance  is  required  by  the  Paperwork 
Reduction  Act  of  198(J.  44  U.S.C.  3504(h}. 
or  OMBs  imph^menfing  regulations  at  5 
CFR  Part  nZG. 

D.  XationnI  Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  rule  would  not  represent  a  major 
Fedt-ral  action  having  significant  impact 
on  the  human  environment  undc  r  the 
Naiioni!  Environmental  Policy  Act 
(N'EPA)  of  1969  {42  U.S.C.  432  et  seq. 
(1976)),  the  Council  on  En-,  irnnm.ental 
Quality  Regulations  (40  CFR  Parts  1500- 
l.SOfi).  and  the  DOE  guidelines  (10  CFR 
Part  1021),  and  therefore  does  not 
require  an  environmental  impact 
statement  or  an  environmental 
as.sessment  pursuar.t  to  NFPA. 

ill.  Public  Comments 

interested  persons  are  invited  to 
participate  by  submitting  data,  views  or 
arguments  with  respect  to  the  proposed 
DEAR  amendments  set  forth  in  this 
notice. 
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All  written  conricn's  rnceived  will  be 
rnrefully  assessed  and  fully  considered 
prior  to  publicHtion  of  the  piopuscd 
amendment  as  a  final  rule. 

The  Department  has  concluded  that 
this  proposed  rule  does  not  invulve  a 
substantial  issue  of  fact  or  law  and  that 
the  proposed  rule  should  not  have  a 
substantial  impact  on  the  nation  s 
economy  or  largo  number  of  individuals 
or  businesses.  1  herefore.  pursuant  to 
Pub.  L  95-91,  the  DOE  Organization 
Act,  the  Department  does  not  plan  to 
hold  a  public  hearing  on  this  proposed 
rule. 

List  of  Subjects  in  48  CFR  Pa.'ts  «M  and 
952 

Government  procurement.  DOF. 
acquisition  regulation. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

Issued  in  Washington.  DC  on  |tin«  7. 1985. 
Thomas  |.  I}a\  in,  |r.. 

Ailing  Director.  ProturvmtrnI  ami  Assislancf 
MaiWfipment  Dii-et'toixile. 

The  regulations  in  4rt  CFR  Chapter  9 
are  proposed  to  be  amended  as  set  forth 
below. 

1.  The  authority  citation  for  Piirt  9<M 
reads  as  follows: 

Authority:  Sec.  (M4  of  the  l)»'p.irtment  i)f 
KnerH\,  Organizalior.  .Act.  Puh.  L.  95-91  (42 
IJ.S.C.  7254):  and  ser'ion  148  of  the  Atomic 
Enerjo  .Act  of  1954  rfs  amrn.ifd  [\2  H  S.C. 
21G8). 

2.  The  Table  of  Contents  for  Part  i«>4 
is  amended  by  adding  a  new  subpart 
904.71  as  follows: 

PART  904— ADMINISTRATIVE 
MATTERS 


Subpart  904  71— S.jfegoarding  Sensitive 
Unclas^vfied  Information  Witri;n  Industry 

Set. 

904.;il)0  App!iial)IIily 

904.7101  Definitions 

9(^»  7102  Policy. 

9<M  71(M  Contract  clause 

•  •  •  «  • 

3.  A  new  subpart  904.71  is  added  as 
follows: 

Subpart  904.71— Safeguarding 
Sensitive  Unclassified  Information 
Wittiin  Industry 

904.7100    Applicability. 

This  subpart  is  applicable  to  those 
contracts  in  which  contractor  employees 
participate  in  the  design,  operation  or 
maintenance  of  sensitive  unclassified 
computer  or  telecommunication 
systems,  or  will  have  access  to  DOE 


sensitive  unclassified  data  stored  in 
computer  systems. 

904.7101  Definitions. 

(a)  "Access"  means  the  ability  to 
design,  operate,  or  maintain  computer  or 
telecommunication  systems  or  make  use 
of  hardware,  software,  or  data  stored  in 
computer  systems. 

(bj  "Sensitive  computer  or 
telecommunication  systems"  means 
automated  data  processing  or 
telecommuncialion  equipment  and 
related  software  applications  that 
reqiiiic  a  degree  of  protection  because 
they  contain  or  tionsmit,  at  a  minim'im, 
sensitive  unclassified  data  or  because  of 
the  risk  and  magnitude  of  lose  or  harm 
that  could  result  from  improper 
operation  or  deliberate  manipulation  of 
such  equipment,  for  example,  automated 
decisionmaking  systems. 

(c)  'Sensi:ive  unclassified  data" 
means  information  requiring  a  dL-gree  of 
protection  due  to  the  risk  and  magnitude 
of  loss  or  harm  that  could  result  fr;im 
improper  use.  inadvertent  or  deliberate 
disclosures,  alteration,  or  destruction. 
Sensitive  unclassiTied  data  may  include, 
but  are  not  limited  to:  personnel  data 
maintai.^ed  in  systems  or  records 
subject  to  the  Piivacy  Act  of  1974.  Pub. 
L.  93-  579.  (5  U.S.C.  5.'j2a):  proprietary 
business  data  within  the  meaning  of  18 
use.  1905  and  the  Freedom  of 
Information  Act,  (5  U.S.C.  552); 
unclassified  controlled  nuclear 
information  within  the  meaning  of  43 
U.S.C.  2168:  energj  supply  data, 
econcmic  forecasts:  and  financial  data. 

904.7102  Policy. 

It  is  Federal  policy  that  sensitive 
unclassified  information  be  prote«.ted 
from  improper  use,  alteration, 
muniputlation.  or  unauthorized 
disclosure  as  a  result  of  criminal, 
fraudulent,  or  other  improper  actions. 
(OMB  Circular  N.i  A-71.  Transmittal 
Memorandum  No.  1,  "Security  of 
Federal  Automated  Information 
Systems,"  of  7/27/78).  Therefore  to  help 
assu:e  this  security.  DOE  shall  require 
each  contractor  having  access  to  DOE 
sensitive  unclassified  computer  or 
telecom.munication  sys'ems  to  ahve  a 
personnel  screening  procedure  for  its 
employees  with  such  access.  Although 
DOE  will  not  establish  a  separate 
clearance  program  for  contractor  and 
subcontractor  employees  who  are  in 
positions  associated  with  sensitive 
unclassified  computer  or 
telecommunication  systems,  each 
contractor  shall  be  required  to  m<iintain 
personnel  policies  and  procedures  that 
ensure  that  its  employees  meet 
standards  of  qualincation,  performance, 
conduct,  and  business  ethics  which  are 


commensurate  with  the  sensitivity  of  Ihe 
inforinalion  processed. 

904.7103    Contract  Clause. 

When  the  contracting  officer  has  been 
;idvisnd  by  DOE  officials  that  a  contract 
involves  a  computer  or 
telecommunication  system  or  data  has 
been  designated  by  that  program  office 
as  sensitive  based  on  the  results  of 
either  a  sensitivity  determination  or  a 
risk  analysis  and  as  a  result  the  contrai  l 
employees  will  have  access  to  sensitive 
unclassified  data  as  defined  in  904.7101. 
the  clause  in  952.204-75  shall  be 
i!ir:liid('d  in  the  contract. 

PART  952— {AMENDED! 

4.  The  authority  citation  for  Part  952 
continues  to  read  as  follows: 

Authority:  Sec.  644  of  the  Depdrtmenl  of 
Energ.v  OrKiinlzafion  Act.  Pub.  L.  95-91  142 
U.S.C.  7254):  1*2  U  S.C.  72.54);  and  section  14H 
of  Ihe  Atomic  Energy  Act  of  1954.  hs 
nmended  (42  U.S.C.  2158). 

5.  Sect!:m  952.204  is  amended  by 
adding  a  new  subsection  952.204-75  as 
follows: 

95?  204    Clauses  related  to  administrative 
matters. 

§  9^2.204-75    Screening  requirements  for 
personnel  having  access  to  DOE  sensitive 
computer  systems,  telecommunciation 
systems,  or  sensitive  unciassitied  data. 

As  prescribed  in  904.7103.  insert  the 
foll'iwiag  confiart  clause  in  contrai-ts 
sii>ii'(  1  to  904.7100. 

Screeni.'-.jj  Kequirements  for  Personnel 
lia\irig  .\ccess  to  DOE  Sensitive  Computer 
Systems,  or  T«lf<runimunication  Systems,  or 
Sensitive  UnclnssiPied  Data 

|<i)  For  piirpos.'.s  cf  this  contract 

(1)  "Access"  mfians  the  ability  to  desiyn. 
operate,  or  maintain  computer  or 
telecommenicalion  systems  or  make  iis»-  ol 
htiiiiwHre,  softwHre.  or  data  stored  in 
computer  systems. 

(2)  "Ser.sitive  computer  or 
telccommunindtion  systems"  means 
automated  data  processing  or 
lelecuminuiiication  equipment  and  related 
software  upplicfations  that  require  a  dej?ree  of 
protei  lion  because  they  contain  or  transmit, 
at  a  miiiimum.  sensitive  unclassiHed  datrt  or 
because  of  the  risk  and  m.ignitude  of  loss  or 
harm  that  could  result  from  improper 
operation  or  deliberate  manipulHtion  of  such 
equipment,  for  example,  automated 
decisionmaking  systems. 

(3)  'Sensitive  unclassified  data"  means 
inrurniation  requiring  a  degree  of  protection 
due  to  the  risk  and  magnitude  of  loss  or  harm 
that  could  result  from  inadvertent  or 
deljbcr.ite  disclosures,  alterat'on.  or 
destructi-m.  Sensitive  unclassified  datii  may 
include,  but  are  not  limited  to:  personnel  data 
maintained  in  systems  or  recoids  subject  to 
Ihe  Privacy  Act  of  1974.  Pub.  L.  93-579  (5 
U.S.C.  552a)'  proprietary  business  data  within 
the  meaning  of  18  U.S.C.  1905  and  the 
Freedom  of  Information  Act  (5  U.S.C  .5.52). 


tinclHSsined  conlrulledinuclear  information 
within  the  meaning  of  42  tl.S.C.  2168;  enerfiy 
supply  dalir.  economic  Fort'casis;  and 
financial  data. 

(b)  The  contrnctor  is  responsible  for 
prolrcling  DOE  sensitive  unclassified 
information  in  computer  and 
telecommnicalion  sysiemr.  from  improper  use, 
alteration,  manipulation,  or  unauthorized 
disclosure  as  a  result  of  criminal,  fraudulent, 
or  other  improper  actions.  As  purl  of  its  effort 
to  protect  this  information,  the  contractor 
agrees  to  establish  a  personnel  screenirtg 
procedure  for  those  employees  that  have 
access  to  DOE  sensitive  unrlassiTied 
computer  or  lelecommnication  systems  oi 
data.  Based  on  the  review  discussed  in 
paragraph  (d|  below,  the  contractor  shall 
make  a  determination  us  to  an  employee's 
eligibility  or  continued  eligibility  for  access^to 
such  systems  and  data. 

(c)  The  personnel  screening  process  need 
not  be  applied  to  contractor  personnel  who 
currently  have  a  DOE  or  other  government 
agency  access  authoritation  or  security 
clearance  for  access  to  classified  information 
or  special  nuclear  materials. 

(d)  In  instances  where  an  individual 
requiring  access  is  not  an  employee  of  the 
contractor,  e.g.,  a  member  of  the  academic 
community,  foreign  exchange  personnel,  or 
maintenance/vendor  personnel,  the 
contractor  or  subcontractor  providing  access 
to  the  individual  shall  be  responsible  for 
evaluating  the  risk  of  granting  the  individual 
eligibility  for  access. 

(e)  The  personnel  soreening  activities  listed 
in  (1)  through  (5)  below  are  to  be  conducted 
only  to  determine  an  individual's  eligibility  or 
continued  eligibility  for  access  to  sensitive 
unclassified  computer  or  telecommunication 
systems  or  data.  Such  a  determination  is  not 
to  be  construed  as  a  sub>-titiite  for 
determining  whether  an  individual  is  suitable 
for  employment.  At  a  minimum,  the  activities 
to  be  conducted  in  the  personnel  screening 
process  are: 

(1)  A  review  of  the  employment  forms 
'  completed  by  the  individual. 

(2)  A  personal  reference  check. 

(3)  For  employees  hired  within  the  last  two 
years  verification  of  employment  for  the  2 
years  prior  to  current  employment. 

(4)  Verification  of  education  (high  school  or 
beyond)  within  the  la>t  5  years  that  resulted 
in  the  awarding  of  a  degree. 

(5)  A  credit  check.  I 

(f)  If  the  checks  ana  verifications 
enumerated  in  (c)(1)  through  (e)(5)  above 
were  conducted  and  aompleled  within  2 
years  prior  to  determiiing  an  individual's 
eligibility  for  access,  fhe  activities  need  not 
be  conducted  a  secoii)d  time. 

(g)  Contractor  npprtival  for  an  individual's 
access  shall  be  a  deturmination,  based  upon 
evaluation  of  the  following  criteria,  that 
permitting  the  individual's  access  to  sensitive 
unclassified  compute*  or  telecommunication 
systems  or  data  is  anjacceptable  risk  and  will 
probably  not  lead  lo  inauthorized 
di&'.losures.  improper]  use.  manipulation, 
alteration,  or  destrucjion  of  sensitive 
unclassified  data.       I 

(1)  Any  behavior,  activities,  or  associations 
which  lend  to  show  that  the  individual  is  not 
reliable  or  li  ustworlHy- 


(2)  Any  deliberate  misrepresentations, 
falsifications,  or  omissions  of  material  fdcts 

(3)  Any  criminal,  dishonest  or  immoral 
conduct  (as  defined  by  local  law),  habitual 
use  of  intoxicants  to  excess,  or  drug 
addiction. 

(4)  Any  illness,  including  any  mental 
condition,  of  a  nature  which  in  the  opinion  of 
competent  medical  authority  may  cause 
signifii'.ant  defect  in  the  judgment  or 
reliability  of  the  employee,  with  due  regard  to 
the  transient  or  continuing  effect  of  the 
illness  and  the  medical  findings  in  such  case. 

(h)  The  contractor's  screening  process  shall 
provide  that  when  an  initial  determination  is 
made  to  disapprove  the  individual  for  access, 
the  individual  shall  be  informed  of  the 
determination  and  the  reasons  thereof.  TTie 
contractor  shall  afford  the  individual  an 
opportunity  to  refute  or  rebut  the  information 
that  has  formed  the  basis  for  the  initial 
determination.  If  the  individual  provides  new 
information,  the  unfavorable  information  that 
formed  the  br.sis  in  the  initial  disapproval  of 
access,  as  well  as  the  new  information 
presented  by  the  individual,  shall  again  be 
reviewed  in  order  to  render  a  final 
determination  as  to  whether  access  shall  be 
approved.  The  individual  shall  be  informed  of 
the  final  determination. 

(i)  The  individual's  employment  records  or 
personnel  file  shall  contain  a  copy  of  the  final 
determination  and  the  basis  for  the 
determination.  If  access  is  approved,  annual 
reviews  of  the  individual's  employment 
records  or  personnel  file  shall  be  conducted 
by  the  employer  to  assure  the  individual's 
continued  eligibility  for  access.  Annual 
reviews  and  recertification  or  approvals  for 
access  shall  be  noted  in  the  records  or  file. 

(j)  The  personnel  screening  process  shall 
be  made  available,  as  required,  to  DOE 
officials  or  their  representatives  conducting 
contract  audits  or  computer  security  program 
compliance  reviev/s. 

(k)  Tne  substance  of  this  clause  shall  be 
included  in  any  subcontracts  in  which  the 
subcontractor  employees  will  have  access  to 
sensitive  unclassified  data  in  computer  or 
telecommunication  systems. 

[FR  Doc.  85-14959  Filed  &-20-B5:  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216  — 

[Docket  No.  50692-50921 

Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTiON:  Notice  of  receipt  of  a  petition  to 
undertake  rulemaking. 

summary:  On  May  9,  1985,  the  National 
Marine  Fisheries  Service  (NMFS) 
received  a  petition  from  the  Safari  Club 
International  requesting  several 


modifications  lo  the  U.S.  marine 
mammal  regulations  to  require  periodic 
review  on  the  status  of  marine  mammal 
species  and  to  determine  whether  the 
moratorium  on  any  of  these  species 
should  be  waived.  Under  their  proposal, 
all  waivers  would  be  subject  to  an 
opportunity  for  a  public  hearing  on  the 
record  and  if  not  implemented  within 
two  years  of  publication  of  the  proposed 
rulemaking,  would  be  withdrawn  not 
later  than  thirty  days  thereafter.  The 
NMFS  is  required  to  publish  notice  of 
receipt  of  a  petition,  solicit  comments  on 
its  merit  and  determine  whether  or  not 
to  propose  a  rule  within  120  days  of 
receipt. 

DATE:  Comments  on  the  Petition  should 
be  submitted  on  or  before  August  5, 
1985. 

ADDRESS:  Requests  for  copies  of  the 
petition  and  all  comments  should  be. 
addressed  to  the  Director,  Office  of 
Protected  Species  and  Habitat 
Conservation,  National  Marine  Fisheries 
Service.  Washington,  D.C.  20235. 
FOR  FURTHER  INFORMATION  CONTACT: 
K.R.  Hollingshead  (Marine  Resources 
Management  Specialist).  202-634-7529. 
SUPPLEMENTARY  INFORMATION:  Section 
101  of  the  Marine  Mammal  Protection 
Act  (MMPA)  established  a  moratorium 
on  the  taking  and  importation  of  marine 
mammals  and  marine  mammal  products. 
Under  section  101(a)(3)(A),  the 
Secretary, 

On  the  basis  of  the  best  scientific  evidence 
available  ...  is  authorized  and  directed, 
from  time  to  time,  having  due  regard  to  the 
distribution,  abundance,  breeding  habits,  and 
times  and  lines  of  migratory  movements  of 
such  marine  mammals,  to  determine  when,  to 
what  extent,  if  at  all,  and  by  what  means,  it  is 
compatible  with  this  Act  to  waive  the 
requirements  of  this  section  so  as  to  allow 
taking,  or  importing  of  any  marine  mammal, 
or  any  marine  mammal  product,  and  to  adopt 
suitable  regulations,  issue  permits,  and  make 
determinations  in  accordance  with  sections 
102,  103. 104.  and  111  of  this  title  permitting 
and  governing  such  taking  and  importing,  in 
accordance  with  such  determinations: 
Provided,  however,  that  the  Secretary,  in 
making  such  determinations,  must  be  assured 
that  the  taking  of  such  marine  mammal  is  in 
accord  with  sound  principles  of  resource 
protection  and  conservation  as  provided  in 
t!;o  purpr'ses  and  policies  of  this  Act .  .  . 

The  NMFS  has  promulgated 
regulations  to  waive  the  moratorium  for 
taking  incidental  to  commercial  fishing 
operations  (39  FR  32117,  September  5, 
in;4:  40  FR  56899.  December  5, 1975:  42 
FR  12010,  March  1.  1977;  42  FR  64548, 
December  23. 1977;  45  FR  76178.  October 
30. 1980;  and  46  FR  27056.  May  15. 1981): 
to  return  the  management  of  marine 
mammals  to  the  State  of  Alaska  (44  FR 
2540.  January  11, 1979:  and  48  FR  20614. 


25726 


Federal  Rej^ister  /  Vol.  50.  N'o.  120  /  Frid.iy.  June  21.   1M85  /  Proposed  Rules 


1985 


May  6.  19a<|:  and  for  small  Inkes  of 
marine  mammals  (17  KR  LM231.  May  ia 
1982)  These  waiver  actions  wi'ro 
undertaken  in  n-sponse  to  rp>)\i»'sts  from 
I'  S.  ritizens. 

On  May  7.  1!W5,  the  S,jlari  Liub 
International  petiticjned  the  Secretary  of 
Commerce  is  provided  und'T  5  U  S.C'. 
553(e)  for  rulemaking  ro(|un-inK  the 
.\.MFS  to  conduct  a  periodic  revii'w  on 
the  .status  of  mari.Mi'  mammal  species 
and  to  detL-rmine  whether  the 
moratorium  on  any  of  these  spet:ii?8 
should  be  waived.  The  NOAA 
nirer;tives  requires  the  N'MFS  to  publish 
notice  of  the  receipt  of  this  petition  for 
public  comment. 

S[»ecifically.  the  Petitioner  requests 
the  \MFS  (1)  to  add  a  ni^vv  subpiirt  )  to 
50  CFR  Part  216  requirm^  a  review  of  at 
least  once  every  five  years  of  the  status 
of  marine  mammal  species  in  order  to 
deir^rmin?'  whether  the  N?MPA 
mur^itonum  on  the  lakinjj  and  importing 
of  marine  mammals  and  marine 
mammal  products  should  be  waived  for 
any  species. 

(2)  With  respect  to  the  five-year 
review,  the  Petitioner  requests  that 


§  216.73  of  Chapter  50  he  amended  by 
adding  a  new  subsection  (c)  rer|uinnK 
the  Director  (i  e.  Assistant 
Administrator  foi  Fisheries)  to  offer  the 
substance  of  the  Federal  Re>;ister  notice 
required  by  this  section  for  publication 
in  appropriate  scientific  journals. 

(3)  That  5  216.90|c)  be  amended  by 
adding  the  requirement  that  final 
n'guUlions  waiving  the  moratorium  with 
respect  to  any  spei.ies  of  man'ne 
mammal,  or  part  thereof,  shall  be 
published  in  the  Federal  Registor  not 
later  than  two  yeais  after  lh«'  dale  of 
publication  of  the  notice  of  proposed 
waiver. 

(4)  If  a  final  regualtiun  is  n«>t  adopted 
within  such  two  year  period,  the 
Direntoi  shall  publish  notice  of  such 
withdrawal  in  the  Federal  Registor  not 
later  than  30  days  .ifter  the  end  r)f  sue :h 
period 

(5)  The  Uirectoi  shall  ii»i  prepiire  a 
regulation  waiving  the  moritorium  with 
respect  to  any  species  of  marine 
mammals,  or  part  therr!of.  for  which  a 
proposed  regulation  has  been 
withdrawn  unless  he  receives  sufficient 
new  information  to  warrant  the  proposal 


of  a  regulation,  or  unless  three  years 
have  elapsed  since  the  withdrawal  of  a 
prior  proposed  regulation  to  waive  the 
moratorium. 

(6)  Publication  in  the  Federal  Register 
of  any  final  regulation  waiving  the 
moratorium  shall  include  a  summ.uy  by 
the  Director  of  the  data  on  which  such 
regulation  is  based  and  shall  show  the 
relationship  of  such  data  to  such 
regulations. 

In  accordance  with  NOAA  Directives, 
the  NMFS  has  120  days  in  which  to 
render  a  decision  on  the  Petition  and 
rulemaking.  The  NMFS  is  required  to 
inform  the  Petitioner  of  this 
determination  within  120  days  of  receipt 
of  this  petition.  This  decision  will  be 
published  in  the  Federal  Register 

nnuA  luno  12.  1t>85. 
C^irmen  |.  Bluiidln, 

l)<.-piily  Assis/nnt  Ai/niinistiatorfoi  /-VsAei/Vfji 
We.srxin-e  Management.  National  Marine 
Fishen'trs  Senice. 

IFR  0<>(    lio  14904  Filed  6-20-85;  8:45  aiti| 
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This   section   of  ttie   FEDERAL   REGISTER 
contains  documents  other  than   rules  or 
proposed  rules  that  are  applicable  to  the 
public    Notices  of  heanngs  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,   filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Privacy  Act;  System  of  Records;  Debt 
Collection  Act  of  1982 

agency:  Office  of  the  Secretary,  USDA. 
action:  Notice  of  revision  of  Privacy 
Act  System  of  Records^ 

SUIMMARY:  Notice  is  hereby  given  that 
USDA  is  revising  one  of  its  Privacy  Act 
systems  of  records  maintained  by  the 
Farmers  Home  Administration,  USDA/ 
FmHA-1,  'Applicant/Borrower  of 
Grantee  File,  USDA/FmHA."  This 
action  is  necessary  to  recognize 
organizational  changes  involving 
custodianship  of  FmHA  records  and  to 
report  information  to  consumer 
reporting  agencies  as  authorized  by  the 
Debt  Collection  Act  of  1982.  The 
intended  effect  is  to  enable  FmHA  to 
provide  information  from  a  borrower's 
file  to  effectively  collect  and  service 
loiins. 

EFFECTIVE  DATE:  July  22.  1985. 
Comments  must  be  received  by  the 
contact  person  listed  below  on  or  before 
July  22.  1985. 

FOR  FURTHER  INFORMATION  CONTACT! 
Virgle  L.  Cunningham.  Jr..  Freedom  of 
Information  Officer,  Directives  and 
Administrative  Services  Division. 
Farmers  Home  Administration.  USDA, 
Room  6865,  South  Building.  Washington, 
D.C.  20250.  telephone  (202)  382-9638. 
SUPPLEMENTARY  INFORMATION:  USDA 
hereby  amends  its  system  of  records. 
USDA/FmHA-1,  by:  modifying  the 
"System  location"  to  add  additional 
Slate  Offices  and  to  recognize  that 
District  Directors  are  custodians  of 
USDA/FmHA-1  files  administered  by 
District  Offices;  amending  the  "Routine 
uses  of  records  maintained  in  the 
system,  including  categories  of  users 
and  the  purposes  of  such  uses"  to  permit 
referral  of  information  to  other 
government  agencies,  courts, 
magistrates,  administrative  tribunals, 
opposing  counsels,  and  servicing 


contractors;  adding  a  new  section. 
"Disclosures  pursuant  to  5  U.S.C. 
552(b)(12),"  to  permit  referral  of 
information  to  consumer  reporting 
••agencies;  and  making  other  minor 
revisions. 

By  this  action  FmHA  will  (1)  be  able 
to  report  debts  to  credit  reporting 
agencies,  (2)  clarify  its  authority  to  turn 
borrower  files  over  to  servicing 
contractors,  and  (3)  be  able  to  use  such 
information  in  effectively  collecting  and 
servicing  loans.  Accordingly,  USDA 
revises  the  full  text  of  FmHA's  system  of 
records.  USDA/FmHA-1,  "Applicant/ 
Borrower  or  Grantee  File,  USDA/ 
FmHA,"  (Privacy  Act  Issuances,  1984 
Compilation,  volume  I,  pages  23-24)  to 
read  as  printed  below. 

Signed  at  Washington,  D.C,  on  June  3, 
1985. 

John  R.  Block, 
Secretary  of  Agriculture. 

USDA/FmHA-1 

SYSTEM  NAME: 

Applicant/Borrower  or  Grantee  File. 
USDA/FmHA. 

SYSTEM  location: 

Each  applicant's/borrower's  or 
grantee's  file  is  located  in  the  County, 
District,  or  State  Office  through  which 
the  financial  assistance  is  sought  or  was 
obtained,  and  the  Finance  Office  in  St. 
Louis,  Missouri.  A  District  Office 
version  of  the  County  Office  file  may  be 
located  in  or  accessible  by  the  District 
Office  responsible  for  that  County.  A 
State  Office  version  of  the  County  or 
District  Office  file  may  be  located  in  or 
be  accessible  by  the  State  Office 
responsible  for  that  County  or  District 
Office.  Correspondence  about 
borrowers  is  located  in  the  National  and 
State  Office  files. 

A  list  of  State  offices  and  any 
additional  States  for  which  an  office  is 
responsible  follows: 

Montgomery,  AL 

Palmer.  AK  ^ 

Little  Rock.  AR 

Phoenix.  AZ 

Woodland.  CA 

Denver,  CO 

Newark.  DE-MD 

Gainesville.  FL 

Athens,  GA 

Hilo,  HI— Western  Pacific  Terr. 

Boise,  ID 

Champaign.  IL 

Indianapolis,  IN 

Des  Moines,  lA 


Topeka.  KS 

Alexandria,  LA 

Orono,  ME 

Amherst.  MA-CT-RI 

East  Lansing,  MI 

^t.  Paul,  MN 
'Jackson,  MS 

Columbia, MO         a;,'- 

Bozeman,  MT  '• 

Lincoln,  NE 

Mt.  Holly.  NJ 

Albuquerque,  NM 

Syracuse,  NY 

Raleigh,  NC 

Bismarck,  ND 

Columbus,  OH  , 

Stillwater,  OK 

Portland,  OR 

Harrisburg,  PA 

Hato  Rey,  PR 

Columbia,  SC 

Huron,  SD 

Nashville,  TN 

Temple,  TX 

Salt  Lake  City.  UT-NV 

Montpelier,  VT-NH-VI 

Richmond,  VA 

Wenatchee,  WA 

Morgantown,  WV 

Stevens  Point,  WI 

Casper,  WY 

The  address  of  State,  District  and 
County  Offices  are  listed  in  the 
telephone  directory  of  the  appropriate 
city  or  town  under  the  heading  "United 
States  Government,  Department  of 
Agriculture,  Farmers  Home 
Administration."  The  Finance  Office  is 
located  at  1520  Market  Street.  St.  Louis. 
Missouri  63103. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Present  and  former  FmHA  applicants/ 
borrowers  and  grantees  including 
members  of  associations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  files  containing 
applicant's/borrower's  or  grantee's 
characteristics  such  as  gross  and  net 
income,  sources  of  income,  capital, 
assets  and  liabilities,  net  worth,  age. 
observed  race,  number  of  dependents, 
marital  status,  credit  report,  reference 
material,  and  operating  plans.  In 
addition,  a  running  record  of 
observation  concerning  the  operations 
of  the  person  being  financed  is  included. 
A  record  of  deposits  in  and  withdrawals 
from  a  person's  supervised  bank 
account  is  also  contained  in  those  files 
where  appropriate  or,  in  some  County 
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Offices,  maintained  in  a  separate  folder 
containing  only  information  relating  to 
activity  within  supervised  bank 
accounts.  Some  items  of  information  are 
extracted  from  the  person's  file  and 
placed  in  a  card  file  for  quick  refrrence. 

AUTHORITY  FOR  MAINTENANCE  Of  THE 
SYSTEM: 

7  use.  1921  et.  seq  .  42  U.S.C.  1471  et. 
seq..  42  U.S.C.  2706. 

ROUTINE  USES  OF  RECORDS  MAIMTAINEO  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Referral  to  the  appropriate  agency, 
whether  Federal,  Slate,  local  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  a  violation 
of  law.  or  of  enforcing  or  implementing 
the  statute,  rule,  regulation  or  order 
issued  pursuant  thereto,  of  any  record 
within  this  system  when  information 
available  indicates  a  violation  or 
potential  violation  of  law.  whether  civil, 
criminal  or  regultory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by  rule, 
regulation  or  order  issued  pursuant 
thereto. 

Information  not  identified  with  any 
individual  borrower(s)  may  provide  the 
basis  for  statistical  reports  and  news 
releases  citing  borrowers"  progress. 

Referral  to  employers,  businesses, 
landlords,  creditors  and  others  to 
determine  repayment  ability  and 
eligibility  for  FmHA  programs. 

Disclosure  may  be  made  to  a 
Congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  Congressional  office  made  at 
the  request  of  that  individual. 

Referral  to  a  collection  or  servicing 
contractor,  or  a  local.  State,  or  Federal 
agency,  when  FmHA  determines  such 
referral  is  appropriate  for  servicing  or 
collecting  the  borrower's  account  or  as 
provided  for  in  contracts  with  servicing 
or  collection  agencies. 

Referral  to  a  court,  magistrate,  or 
administrative  tribunal,  or  to  opposing 
counsel  in  a  proceeding  before  any  of 
the  above,  or  any  record  within  the 
system  which  constitutes  evidence  in 
that  proceeding,  or  which  is  sought  in 
the  course  of  discovery. 

Referral  of  commercia!  credit 
information,  which  is  filed  in  a  system  of 
records,  to  a  coinmercial  credit  reporting 
agency  for  it  to  make  the  informaiion 
publicly  available. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

DISCLOSURES  PURSUANT  TO  5  U.S.C. 
5S2A(BHlJ): 

Disclosiires  may  be  made  from  this 
system  to  "consumer  reporting 


agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U  S  C.  IGSlalf])  or  the 
Federal  Claims  Collection  Act  (31  U.S.C. 
3701{a)(3j). 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining.  and 
disposing  of  records  in  the  system: 

storage: 

Records  are  maintained  in  file  folders 
at  the  State.  District,  County,  and 
\ational  Office.  A  limited  subset  of 
personal,  financial,  and  characteristics 
diita  required  for  effective  management 
of  the  programs  and  borrower 
repayment  status  is  maintained  on  disc 
or  magnetic  tape  at  the  Finance  Office, 
accessible  by  each  appropriate  office. 

RETRlEVABIUTV: 

Records  are  indexed  by  nnn'e. 
identification  number  and  type  of  loan 
or  grant.  Data  may  be  retrieved  from 
paper  records  or  magnetic  tape.  A 
limited  subset  of  data  is  availnble 
through  telecommunications  capability 
ranging  from  telephones  to  intelligent 
terminals.  The  telecommunications 
capability  is  available  to  all  FmHA 
offices. 

SAFEGUARDS: 

Records  are  kept  in  local  offices  at  the 
State.  District.  County,  and  National 
Office.  A  limited  subset  of  data  is  also 
maintained  in  a  properly  managed  tape 
and  disc  library  and  an  online  retrieval 
system  at  the  Finance  Office.  Access  is 
restricted  to  authorized  FmHA 
personnel.  A  system  of  operator  and 
terminal  passwords  and  code  numbers 
is  used  to  restrict  access  to  the  online 
system.  These  codewords  and  numbers 
are  changed  as  necessary. 

RETENTIOM  AND  DISPOSAL: 

Records  are  maintained  subject  to  the 
Federal  Records  Disposal  Act  of  1943  (44 
U.S.C.  366-380)  and  in  accordance  with 
FmHA's  disposal  schedules.  Disposal  of 
records  at  the  State.  District.  County, 
and  National  Office  is  accomplished 
through  deposit  in  office  waste 
containers.  Records  at  the  Finance 
Office  are  disposed  of  by  overprinting. 

Applications  which  are  rejected, 
withdrawn,  or  otherwise  terminated  are 
kept  in  the  County,  District  or  State 
Office  one  full  fiscal  year  after  the  fiscal 
year  in  which  final  action  was  taken  on 
the  application. 

The  records  of  borrowers  who  have 
paid  or  otherwi:je  satisfied  their 
obligation  are  retained  in  the  County. 
District,  or  State  Office  one  full  fiscal 
year.  In  those  instances  where  real 
estate  has  been  acquired  by  the  FmHA 
through  foreclosure,  conveyance  of  title, 
etc..  and  subsequently  sold  to  a 


borrower  not  eligible  for  FmHA 
programs,  the  StaJe  Office  folder  for  this 
borrower  will  be  tranferred  to  the 
National  Office  after  the  account  has 
been  paid  in  full.  The  folder  will  be 
retained  at  the  Federal  Records  Center 
for  10  years. 

Correspondence  records  at  the 
National  Office  which  concern 
borrowers  and  applicants  are  retained 
three  fiscal  years  after  the  last  year  in 
which  there  was  correspondence. 

SYSTEM  MANAGERfS)  AND  ADDRESS: 

The  County  Supervisor  al  ihe  County 
level.  District  Director  at  the  District 
level,  and  the  State  Director  at  the  State 
Office  level,  the  Director  of  the  Finance 
Office  for  Finance  Office  records,  and 
the  Administrator,  FmH.\.  for  the 
National  Office  file. 

NOTIFICATION  PROCEDURE: 

Any  individual  may  request 
informaiion  regarding  this  system  of 
records,  or  informaiion  as  to  whether 
the  system  contains  records  pertaining 
to  him  from  the  appropriate  System 
Manager.  If  the  specific  location  of  the 
record  is  not  known,  the  individual 
should  address  his  request  to  the 
Administrator,  (Attention:  Freedom  of 
Information  Officer).  USDA/FmHA, 
Washington,  DC.  20250.  A  request  for 
information  pertaining  to  an  individual 
should  contain:  Name,  address.  FmHA 
Office  where  loan/grant  was  applied 
for/approved  and  particulars  involved 
(i.e..  dale  of  request/approval,  which 
FmHA  program,  etc.). 

RECORD  ACCESS  PROCEDURES: 

Any  individual  may  obtain 
information  as  to  the  procedures  for 
gaining  access  to  a  record  in  the  system 
which  pertains  to  him  by  submitting  a 
written  request  to  one  of  the  Systems 
Managers  referred  to  in  the  preceding 
paragraph. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  access. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
primarily  from  the  applicant/borrower/ 
grantee. 

|FR  Doc  8.V-l.'>(M51  Filed  6-20-«5;  8.4.S  am] 
B'LLING  CODE  341I>-1>-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
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collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Annual  Survey  of  Manufacturers. 

Form  Number:  Agency — MA-1000  (MU). 
(SU),  (S).  and  (B);  OMB— 0607-0449. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  81.000  respondents:  211.200 
reporting  hours. 

Needs  and  Uses:  This  program  supplies 
the  key  measures  of  manufacturing 
activity  for  interccnsal  years.  Its 
results  are  used  widely  as  a 
benchmark  for  other  statistical 
programs,  including  the  Federal 
Reserve  Board's  Index  of  Industrial 
Production,  the  Bureau  of  Economic 
Analysis  estimates  of  the  gross 
national  product,  and  the  Department 
of  Commerce's  annual  production. 
"Industrial  Outlook." 

Affected  Public:  Busir^esses  or  other  for- 
profit  institutions.   ' 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Timothy  Sprehe. 
395-4814.  I 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michwls  (202)  377^217. 
Department  of  Commerce.  Room  6622. 
14th  and  Constitution  Avenue  NW., 
Washington,  D.C.  20280. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Timothy  Sprehe,  OMB  Desk  Officer. 
Room  3235.  New  Executive  Office 
Building,  Washington,  DC.  20503. 


niiied:  June  18. 1985. 

Edward  Michais, 
Departmental  Clearanci 

(I  R  Uoc  85-14976  Filed 

BILLING  CODE  3510-07-M 


Officer. 
5-20-85;  8:45  ami 


Privacy  Act  of  1974;  Routine  Use 

agency:  Office  of  the  Secretary. 

Di'partmenl  of  Commerce. 

action:  Notice  of  proposed  new  routine 


use. 


summary:  The  purpose  of  this  document 
is  to  give  notice  of  a  proposed  routine 
use  to  be  added  to  the  Commerce 
Piivacv  Act  Svstem  of  records. 
COMMERCE/DEPT-l 

The  proposed  routine  use  would 
permit  the  Commerce  Department  ot 
fu.-nish  attendance,  leave,  and  other 
payroll-related  data  of  its  employees 
and  certain  other  persons  to  the 
.Agriculture  Department's  National 


Finance  Center  which  will  assume 
Commerce's  functional  responsibilities 
for  payroll  purposes.  This  proposed 
changeover,  which  would  become 
effective  July  21. 1985,  follows  the  intent 
of  Reform  88  to  reduce  administrative 
systems,  and  would  afford  Commerce  a 
less  expensive  means  of  utilizing  state- 
of-the-art  automated  systems. 

Except  for  the  addition  of  the 
provision  for  disclosures  to  the 
Agriculture  Department's  National 
Finance  Center,  there  are  no  other 
changes  to  COMMERCE/DEPT-1;  thus 
the  system  is  not  being  published  in  its 
entirety.  The  revised  routine  use  section 
appears  below. 

EFFECTIVE  DATE:  The  proposed  new 
routine  use  will  become  effective, 
without  further  notice.  30  days  from  the 
date  of  this  publication,  unless 
comments  dictate  otherwise. 
ADDRESS:  W'ritten  comments  on  the 
proposed  new  routine  use  may  be  sent 
or  delivered  to:  Information 
Management  Division.  Attention:  Ms. 
Geraldine  LeBoo.  Office  of  Information 
Resources  Management.  Department  of 
Commerce,  Room  6622.  Herbert  C. 
Hoover  Building,  14th  and  Constitution 
Avenue  NW.,  Washington,  D.C.  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Geraldine  LeBoo,  Information 
Management  Division,  (202)  377-4217. 

Dnted:  )une  17.  1935. 
Nlarilyn  S.  McLennan, 
Chief.  Information  Management  Division. 
Office  of  Information  Resources 
Management. 

COMMERCE/DEPT-1 

SYSTEM  NAME: 

Attendance,  Leave,  and  Payroll 
Records  of  Employees  and  Certain 
Other  Persons— COMMERCE/DEPT-l . 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Transmittal  of  data  to  U.S. 
Departments  of  Agriculture,  and 
Treasury,  and  employee-designated 
financial  institutions  to  effect  issuance 
of  paycheck  to  employees  and 
distribution  of  pay  according  to 
employee  directions  for  savings  bonds, 
allotments,  alimony,  child  support,  apd 
other  authorized  purposes. 

Reporting:  Tax  withholding  to  Internal 
Revenue  Service  and  appropriate  State 
and  local  taxing  authorities;  FICA 
deductions  to  the  Social  Security 
Administration;  dues  deductions  to 
labor  unions;  withholdings  for  health 
and  life  insurance  to  the  insurance 
carriers  and  the  U.S.  Office  of  Personnel 
Management;  charity  contribution 


deductions  to  agents  of  charitable 
institutions;  annual  W-2  statements  to 
taxing  authorities  and  the  individuals; 
wage,  employment,  and  separation 
information  to  state  unemployment 
compensation  agencies,  to  the  U.S. 
Department  of  Labor  to  determine 
eligibility  for  unemployment 
compensation,  and  to  housipg^ 
authorities  for  low-cost  housing 
applications;  and  NOAA  Corps  data  to 
U.S.  Office  of  Personnel  Management  for 
preparation  of  statistical  materials. 
Disclosure  of  information  from  this 
system  of  records  may  also  be  made  to 
commercial  contractors  (debt  collection 
agencies)  for  the  purpose  of  collecting 
delinquent  debts  as  authorized  by  the 
Debt  Collection  Act  (31  U.S.C.  3718). 
Also,  see  routine  use  paragraphs  1-5 
and  8-13  of  Prefatory  Statement. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12):  Disclosures  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1631a(f).  and 
the  Federal  Claims  Collection  Act  of 
1966  (31  U.S.C.  3701(a)(3)). 
■         •         «         «         * 

[FR  Doc.  85-14975  Filed  6-20-85;  8:45  ani| 

BILLING  CODE  351(M)7-M 


International  Trade  Administration 

Technical  Regulations  Subcommittee 
of  the  Computer  Peripherals, 
Components,  and  Related  Test 
Equipment  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Technical 
Regulations  Subcommittee  of  the 
Computer  Peripherals.  Components  and 
Related  Test  Equipment  Technical 
Advisory  Committee  will  be  held  July 
10. 1935.  at  9:30  a.m.,  the  Federal 
Building,  Room  2007.  450  Golden  Gate 
Avenue.  San  Francisco.  CA.  The 
Technical  Regulations  Subcommittee 
was  formed  to  review  the  procedural 
aspects  of  export  licensing  and 
recommend  areas  where  improvements 
can  be  made. 

General  Session 

1.  Opening  remarks  by  the 
Subcommittee  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Review  letter  of  May  31. 1985  to 
Director.  OEA  recommending  decontrol 
of  floppy  disk. 

4.  Discussion/recommendation  on 
form  or  format  for  controlling  software. 
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5.  Additional  items  for  decontrol — 
m(  mbers  recommenddtion. 

6.  Action  items  underway. 

7.  Action  items  due  at  next  meeting. 

K.xecuiive  Session 

8.  Discussion  of  matf-Ts  pr  iperly 
tldssifed  under  Execuf  ".  e  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  stiategii  criteria 
rt  lated  thereto 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  wili  he  avdilalile  To  the 
extent  time  permits,  n  .rubers  of  the 
pul  lie  may  present  oral  statements  to 
the  Subco;  i.ritlee.  VVntt.-n  statements 
m:'.y  bi-  '.."":. tied  at  any  time  before  or 
a!"!>T  the  r.u-ctinj}. 

The  Assistant  Secr(:t  try  for 
X.iministration,  wiih  •hi  concurrence  of 
ihe  delegate  of  the  Ger.eral  Counsel, 
formally  delermmed  en  February  6, 
1!134  pursuant  to  section.  10(d)  of  the 
ICderal  Ad\  isory  Coni-.nittee  Act.  as 
an.eaded  by  section  5^1  cf  the 
Go\ernment  In  the  Sunshine  Act.  Pub.  L. 
94— «J9.  that  the  matters  to  be  discussed 
in  the  Executive  Session  should  be 
exempt  from  the  proviyions  of  the 
Federal  Advisory  CommiMee  Act 
relating  to  open  mee'injjs  and  public 
pdrtii:ipatior.  tneiein,  because  the 
Executive  Session  wili  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(ci(l) 
and  are  properly  classified  under 
Kxecutive  Order  12350. 

A  copy  of  the  Notiu-  of  Determination 
to  close  meei'r.gs  (  r  portions  thereof  is 
available  for  pu'  !;r  inspection  and 
lopyinq  in  the  Central  Reference  and 
Records  Inspection  Facility.  Room  6628. 
U.S.  Department  to  Commerce. 
Teleph.fne:  20--377-4217.  For  further 
intijima'ion  or  ;,i>pios  of  the  minutes  call 
l.'.nz]  r.T7-25.<^3. 

n..te.l:  I  ;;ip  17.  1^.85 
Mdr\;jref  .A.  Comejo. 

Acliny:  D:r.\  tor.  Tecbni\i>il  Prii\;rams  Sraf*. 
Of  fit  f  ijf  E\p<r1  Acimini.i:rciu:n. 
[FR  l)(ic.  85-14£*49  Filed  6-2(M«:  8:45  rfnij 
BILLING  COeC  3510-OT-M 


Imports  of  Stainiess  Steel  Round  Wire 
and  Cold  Drawn  Round  Bar; 
Termi.nalion  of  Price  Monitoring 
Program 

AGENCY:  Internationa!  Trade 
.•\drn:ni«lralion.  Commerce. 
action:  .Notice. 

SUMMARY:  The  Department  of 

Commerce  is  terminating  the  price 
monitoring  program  fur  imports  of 
stainless  steel  round  wire  JSSRW)  and 
cold  drawn  round  bar  (CDRB).  These 
products  are  subject  lo  quantitative 


restraints  pursuant  to  the  section  201 
decision  on  specialty  steels  announced 
July  19. 1983  and  the  President's  Steel 
Program  announced  on  September  18. 
1964. 

EFFECTIVE  DATE:  June  13,  1W5. 
FOR  FURTHER  INFORMATION  CONTACT: 
Md.-ieilii  M.  Hoffman.  Office  cf 
Agreements  Compliance,  Import 
Administration.  Room  ;r09.  Department 
of  Commerce.  Washir  gton.  DC.  20230. 
telephone:  (202)  377-1102. 
SUPPLEMENTARY  INFORMATION:  The 
monitur'ng  price  program,  used  by  the 
Commerce  Department  to  determine 
whether  antidumping  or  countervailing 
duty  cases  should  be  self-initiated  on 
imports  of  SSRVV  or  CDHB.  is  being 
terminated.  CDRB  is  subjc  cl  to 
quantitative  restraints  adopted  as  part 
of  the  Section  201  remedy  on  specially 
steels  announced  July  19.  1983.  SSRW 
imports  are  covered  by  the  President's 
program  for  the  steel  industry 
announced  September  18, 1984.  SSRVV  is 
contained  in  all  restraint  arrangements 
concluded  to  date  under  that  program 
with  countries  such  as  Japan,  the  source 
of  the  cost  data  upon  which  the 
monitoring  prices  are  based 
Uai.'d:  June  1!)   1985. 
Man  F.  Hoimer. 

D'^vutv  Assistant  Secretary  for  Import 
Aii;iiinis.'ralion. 
!FR  Doc.  85-14374  Filed  6-20-85:  8:45  am) 

BILLING  CODE  3S10-OS-M 


Davidson  College;  Decision  on 
Application  for  C  jty-Free  Entry  of 
Sci<:nti(ic  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educ.itional. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  fi«-6.'>l, 
80  Stat.  897:  15  CFR  Pa.rt  301).  Related 
records  can  be  viewed  between  8:.30  am 
and  5:iX)  pm  in  Room  1523.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue  NVV..  Washington. 
DC. 

Docket  No.  85-050  Applicant: 
Davidson  College.  Davidson.  NC  2R036. 
InsiPiment.  Time  correlated  single 
Phot(;n  Couriling  Speclrumeter. 
Manui'acturer:  Fhofochemical  Research 
Assoc'ates.  Canada.  Intended  I'se:  See 
notice  at  ?>0  VR  988. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
e(}ui\alent  scientific  value  fa  the  foreign 
instrument,  for  such  pui  poses  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
operates  in  the  nanosecond  to 
millisecond  range,  with  a  pulsed  light 


mode  providing  time-correlated  single 
photon  counting.  The  National  Institutes 
of  Health  advises  in  its  memorandum 
dated  April  15,  1985  that:  (1)  The 
capability  of  the  foreign  instrument 
described  above  is  pertinent  to  the 
aj-plicant's  intended  purpose;  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
appliciinl's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

(Calhiojf  of  Federal  Uomestic  Assistance 

Frog.am  No.  11  105.  Importation  of  Dulv-Frce 

Ei'.iCHtiDnril  and  Scirnlific  Materials. 

Frank  W.  Creel, 

Acting  Director.  Stotutorv  Import  Programs 

Staff 

(FR  Doc.  85-14979  Filed  6-20-85,  8i45  am] 

BILUNG  CODE  3S1C-0$-M 


U.S.  Geological  Survey;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  b[c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651. 
80  Siat,  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  830  am 
and  5:00  pm  in  Room  1523.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue  NW..  Washirslon, 
DC. 

Docket  No.  84-191.  Applicant:  US. 
Geological  Survey.  Reston.  VA  22092. 
Instrument:  Deep-Towed  Seismic 
Profiling  System.  Manufacturer:  Huntec 
(70)  Limited.  Canada.  Intended  Use:  See 
notice  at  49  FR  28288 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instalment,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides  (1)  capability  for  deep  towmg 
(to  1.500  feel)  of  a  sonic  recorder  and  (2) 
real  time  measurements  of  reHectivity. 
The  National  Oceanic  and  Atmospheric 
Adminisliation  advises  in  its 
memorandum  dated  April  18. 1983  that: 

(1)  The  capability  of  the  foreign 
instrument  described  above  is  pertinent 
to  the  applicant's  intended  purpose,  and 

(2)  it  knows  of  no  domestic  instrument 
or  apparatus  of  equivalent  scientific 
v.-ilue  to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 


It)  tht;  lort:ign  inslru 
manufactured  in  the 


nlert  which  is  li€;ins 
Jni((!d  States. 


Imi  ort 


(Caldlug  of  Federal  Do^ieslic 
Program  No.  11.105, 
Kthu  atitinal  and  scieni 
Frank  W.  Creel. 

.'W //;;V  Oiri'ttor,  SUitut 

Stuff' 

|FR  !)()(.  Hr>-I4i'BJ  Filec 

BILLING  CODE  3510-Ofr4l 
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Massachusetts  Institute  of 
Technology;  Decision  on  Application 
for  Outy-Free  Entry  of  Scientific 
Instrument  | 

This  decision  is  made  pursuant  lo 
Section  6{c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651. 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  am 
and  5:00  pm  in  Room  1523.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue  NW..  Washington. 
DC. 

Docket  No.  85-07a  Applicant: 
Massachusetts  Institute  of  Technology. 
Cambridge.  MA  02139.  Instrument: 
Automatic  Recording 
Spectropolarimeter  System.  Model  J- 
5(Kk:  and  Accessories  Manufacturer 
Japan  Spectroscopic  Co..  Ltd..  Japan. 
Intended  use:  See  notice  at  50  PR  7363 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
{.quivulcnt  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
measures  circular  dichroism  spectra 
using  high  frequency  switching  (50.000 
limes  per  second)  between  right-  and 
lefl-circuiarly  polarised  light  to  detect 
weak  signals.  The  National  Bureau  of 
Standards  advises  in  its  memorandum 
dated  April  15, 1985  that  (1)  The 
capability  of  the  foreign  instrument 
described  above  is  pertinent  to  the 
applicant's  intended  purpose;  end  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
lo  the  foEeign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  ofiier  instriy/fwii  or 
apparatus  of  equivalent  sbt^tiftc  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  tha  United  States. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  11.105,  Importation  of  Duty-Free 

F.riucational  and  Scierttific  Materials) 

Frank  W.  Creel. 

Acting  Director.  Statu  pry  Import  Pmnrams 

Staff. 

|FR  Doc.  85-14978  Filed  6-20-85:  8:45  am] 

BILLING  CODE  3S10-OS-M 


Michigan  State  University;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6[c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651 
80  Stat.  897: 15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  am 
and  5:00  pm  in  Room  1523.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue  NW.,  Washington. 
DC. 

Docket  No.  85-103.  Applicant: 
Michigan  State  University,  East  Lansing. 
MI  48824.  Insti-ument:  Nanosecond 
Fluorometer  System,  Model  2000  with 
Accessories.  Manufacturer- 
Photochemical  Research  Associates. 
Inc..  Canada.  Intended  Use:  See  notice 
at  50  FR  11233. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
tjperales  in  the  nanosecond  to 
millisecond  range,  with  a  pulsed  light 
mode  providing  time-correlated  single 
photon  counting.  The  capability  of  the 
foreign  instrument  described  above  is 
pertinent  to  the  applicant's  intended 
purpose.  We  know  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  instrument 
for  the  applicant's  intended  use. 

(Catalog  of  Federal  Domestic  Assistance 

IVogram  No.  11.105.  Importation  of  Duty-Free 

Educational  and  Srientific  Materials 

Frank  W.  Creel, 

Actinf;  Director.  Statutory  Import  Programs 

Stuff 

|FR  Doc.  85-14981  Filed  6-20-85;  8:45  am) 

BILLING  CODE  3S1C-DS-M 


Rutgers;  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Accessories  for  Foreign  Instruments 

This  is  a  decision  consolidated 
pursuaYil  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523. 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue  NW..  Washington, 
DC. 

Docket  No.  85-046.  Applicant:  Rutgers. 
The  State  University,  Piscataway.  NJ 
08354.  Instrument:  Rapid  Kinetics 
Accessory  for  UV/VIS 
Spectrophotometers  & 
Spectrofluorimefers,  Model  SFA-11 


Manufacturer:  Hi-Tech  Scientific  Ltd.. 
United  Kingdom.  Intended  use;  See 
notice  at  50  FR  987.  Advice  submitted 
by:  National  Institutes  of  Health:  April 
15. 1985. 

Docket  No.  85-049.  Applicant:  U.S 
Environmental  Protection  Agency. 
Dulth.  MN  55804.  Instrument: 
Backscatter  Electron  Detector.  Model 
1200  F.X-BEI-10  with  Cabinet  and'Power 
Supply.  Manufacturer:  JEOL,  Japan. 
Intended  use:  See  notice  at  50  FR  987. 
Advice  submitted  by:  National  Institutes 
of  Health:  April  15. 1985 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instruments,  for  the  purposes  for  which 
the  instruments  are  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Reasons:  These  are  compatible 
accessories  for  instruments  previously 
imported  for  the  use  of  the  applicants. 
NIH  advises  us  that  the  accessories  are 
pertinent  to  the  intended  uses  and  that  it 
knows  of  no  comparable  domestic 
accessories.  . 

We  know  of  no  domestic  accessories 
which  can  be  readily  adapted  to  the 
previously  imported  instruments. 

(Catalog  of  Federal  Domestic  .^ssistance 
Progr.im  No.  11.105.  Importation  of  Duty-Free 
Fducational  and  Scientific  Materials) 
Leonard  E.  Mallas, 
.4r/;/ii.'  Director.  Statutory-  Import  Programs 

|FR  Do< .  85-1497-  Filed  6-20-185:  8:45  am| 

BILLING  CODE  MfO  OS-M 


University  of  California;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

1  his  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Impo.-tatinn  Act  of  1966  (Pub.  L.  98-651. 
80  Siat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:.10  am 
and  5:00  pm  in  Room  1523.  L^.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW..  Washington, 
DC. 

Docket  No.  84-167R.  Applicant: 
University  of  California.  Santa  Barbara. 
CA  93106.  Instrument:  Magnetometer 
Manufacturer:  Molspin  Ltd..  United 
Kingdom.  Original  notice  of  this 
resubrriitted  application  was  published 
in  the  Federal  Register  of  May  8. 1984. 

Comments:  .None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  lo  be  used,  is  being 
manufactured  in  the  United  States. 
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K«»rfSijns:  Ihe  foreij;n  instrument 
pro\!de8  a  masnetir,  momi.-nl  sensitivity 
i>f  1  0   ■    10    '" ampf It's  per  sijUHrt' nH;ti;r 
fur  in  situ  miM.suremfnts  of  s.impip 
rn.itcritjls.  The  .Nationiii  Bureau  of 
Standards,  advises  in  its  nipmoranduni 
(i  ited  April  22.  1985  that  |1|  the 
capability  of  the  foreign  instrument 
(lesi:nbt;d  above  is  pertinent  to  the 
applicant's  intended  purpose  and  (2|  it 
knows  of  no  domestic  instrunie-il  or 
appdratus  of  equivalent  si;ieiitifi<  \ahie 
to  the  foieign  instrument  f(ir  the 
applii  ants  intended  use. 

VVe  know  uf  no  other  instrument  or 
.ipparatjs  of  equivalent  scientifii:  value 
to  the  foreign  instrument  \vhu;h  is  being 
manufactured  in  the  I'nifed  States. 

fCcitrfloji  of  Fed«r;»f  Domi*stii:  Assist. tai.e 
I'roijr.ini  No.  11.105.  Iniporialion  of  Duly-Krer 
Kiliii.a!ii)ii..!  jnd  Scientifif  Maferi.iisl 
Leonard  £.  MalUs. 

A.-iirii;  Dirfi  tor.  Sututon  l.'upttrt  frin-nirDs 
Sic  ft. 

|KR  Dor  rt5-H9«4  Fill  d  B-JlV-AS:  8  4.'>  diii) 
BILUMU  COOe  JSIO-OS-M 


The  University  cf  Chicago:  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  instrunoent 

I  his  decision  is  made  porsti.tii!  lo 
hection  6(i;)  of  the  Edui  alicmii. 
Scientific,  and  Cultural  Ma'rrials 
Importation  Act  of  ^mb  [WiU.  I,.  8tMi51. 
«)  Stat  897;  15  cm  Part  3«)1).  Related 
n.-cords  ran  be  viewed  between  8  .10 
a.m.  and  5:00  p.m.  m  Room  ISL'l.  U.S. 
Department  of  Comnierre.  Hth  ami 
('onstilrjtion  Avenue  \VV..  Washington. 

nc. 

Do(  ket  No.  84-328.  Applicant:  I  he 
University  of  Chicago.  Chirago.  II.  fi0637. 
Instrument:  Model  E.-\F  181)  Computer 
Controlled  Electromagnet.  Stabilized 
Power  Supply  and  Type  TAOl  Interface. 
Mar.uf.icturer:  Drusch  Ft  Cie.  France. 
Ir.tended  l'.se:.See  notice  at  49  FR  42774. 

Commen's:  None  received. 

Decision  Approve.!  .\o  instrument  of 
equivalent  scientifii.  Viiliie  to  the  foreign 
instrument,  for  such  purposes  a.s  il  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  Slates. 

Re.isons:  The  foreign  instrument 
provides  a  magnetic  field  with  the 
following  propertie.s  (1|  Field 
oriimla'ion  in  a  verliial  plane.  (2| 
stability  of  -  (10    '- 2.0  mA).  and  (3) 
homogeneity  of  1.0  percent  in  a 
spherical  space  80  centimeters  in 
diameter.  I  he  Dep:irtment  of  Energy 
aiivises  in  its  meniorand'im  d.iled  April 
1.  l'W5  that:  (1|  The  cupabililv  of  the 
foreign  instrument  described  above  is 
pertinent  to  the  applicant's  intended 
purpose:  and  (21  it  kpovvs  of  no  domestic 


instrument  or  appaiaiuii  of  equivalent 
scientific  value  to  the  foreign  instrument 
for  the  applicant's  inte:'!de<l  ust;. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

!(;.itHlog  of  Federal  Domf.stii  A.ssistance 
Program  No.  11  105.  Imporiaiion  of  Diitv  Free 
F.ducdtion.il  and  Scientifii  M.iterialsl 
Frank  W.  Creel. 

.1.  .'/'.'v DiifH  for.  .'itiitiiti)r\  Inipint  Piih;riims 

Still*. 

|FR  Utn:.  H.V  14983  Filed  6-21V-B5;  8:45  um| 

BILLING  COOE  3510-OS-M 


University  of  Oregon,  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  M.iterials 
Importation  Ad  of  1966  (Pub.  L.  89-0.51. 
80  Stat.  89":  15  CFR  Part  301)  Related 
records  can  he  viewed  between  8:30 
a.m.  and  5;0()  p.m.  in  Ki.om  1.523.  U.S. 
Department  of  Commerce.  14th  and 
Constitut»(m  Avenue  WV..  Washington. 
DC. 

Docket  No.  &4-122R.  Applicant: 
I'niversily  of  Oregon,  Eugene.  OR  97403. 
Instrument:  Siipen.onducting  Solenoid. 
Manufacturer:  Oxford  Instriimer>ts. 
United  Kingdom  Intended  Use:  .Sen 
notice  at  50  FR  112.32. 

Comments:  None  received. 

De(  ision:  Approved.  .No  instrument  of 
equivalent  scientific  vah-e  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  This  application  ia  a 
resubmissicn  of  Docket  Number  84-122 
which  was  denied  wiihout  prejiidici?  to 
resubmission  for  informational 
deficiencies.  The  foreign  article,  a  high 
field  360  megahertz  solenoid  with  a  wide 
bore  (89  0  miilimetersl.  is  an  accessory 
which  will  be  used  to  enhance  the 
cipabilities  of  two  existing  NMR 
spectrometers.  The  -National  Institutes  of 
llealth  advises  in  its  memorandum 
dated  .\pril  15.  1985  that:  (1)  The 
capability  of  the  foreign  instrument 
described  al>ove  is  pertinent  to  the 
applicants  intended  purpose:  a:id  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  or  equivalent  scientific  value 
to  the  foreign  instniment  for  the 
.ipplicant'b  intimded  use. 

We  know  of  no  other  instrument  or 
.ipparatus  of  equivalent  si:ientific  v;t!ue 


to  the  foreign  instrument  which  is  being 

manufactured  in  the  U'nited  States. 

|(i:at.<log  of  Fi'ileral  Uonu-slir  Assistan.e 

Program  No.  11.105.  Importation  of  Duty  Fii-f 

K.'ii'  .illonal  and  Scit^ntific  Materials) 

Frank  W.  Creel. 

Actrim  Din'tUtr.  Stiitutory  Import  Pm-imms 

Staff'. 

jFR  Doc.  K5-H9a0  Filed  6-20-85;  8.45  am| 

BILLING  COOE  3»ia-0S-M 


University  of  Texas;  Consolidated 
Decision  on  Applications  for  Duty-Free 
Entry  of  Spectrometers 

rhis  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub 
L  8*»-6i51.  80  Stat.  897:  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:.30  a.m.  and  5:00  p.m.  in  Room  1.523. 
U.S  Department  of  Commerce.  14th  and 
Constitution  .Avenue.  NW..  Washington. 
DC. 

Doi;ket  No.  84-lOlR.  Applicant; 
University  of  Texas  at  Austin.  Intended 
Use:  See  notice  at  50  FR  2845. 

Docket  N'l.  84-1 19R.  Applicant: 
Davidson  College.  Davidson.  NC  2«()36. 
Intended  Use:  See  notice  at  50  FR  2845 

Article:  Time-Correlated  Counting 
Spectrometer.  Manufacturer: 
IVotochemical  Research  Associates. 
Canada.  .Advice  submitted  by:  National 
Bureau  of  Standards:  April  23. 1985. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
mar.ufactur'-d  in  the  United  States 

Reasons:  The  application  are 
resubmissions  originally  denied  wilhuut 
prejudi<:e  to  resubmission  for 
infonnational  deficiencies.  Each  foreign 
instrunient  cited  by  the  foregoing 
apiilications  operates  in  the  nanosecond 
to  millisecond  range,  with  a  pulsed  light 
mode  providing  time-correldted  single 
photon  (ounting.  The  National  Bureau  of 
Stand.irds  advises  in  its  respectively 
i:ited  memoranda  that  (1)  the  capability 
of  each  of  the  foreign  instruments 
described  above  is  pertinent  to  each 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instnmiont  or 
apparatus  of  equivalent  scientific  value 
fur  the  iniended  use  of  each  instrument 

We  know  of  no  other  instrument  or 
appaiati ',  tieing  manufactured  in  the 
United  Slates  which  is  of  equivalent 
scientific  value  to  any  of  th^'*foreign 
instruments. 
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(Calalog  of  Federal  Domestic  Assistance 
Pronram  No.  11.105.  Importation  of  Dufy-Kreo 
Kdaruilional  and  Scientific;  Materials 

Leonard  E.  Mallas. 

AcUnu  Director.  Statutor  f  Import  Programs 
Str.fr 

|KR  Doc.  65-149B5  Filed  $-20-«5;  B:4T,  am| 

8I1.UNG  CODE  3510-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

IMarine  Mammals;  issuance  of  Permit; 
Dr.  John  D.  Hall 

On  April  18. 1985.  notice  was 
published  in  the  Federal  Register  {50  FR 
15472)  that  an  application  had  been  filed 
by  Dr.  John  D.  Hall,  Solace  Enterprises. 
P.O.  Box  4885,  Anchorage,  Alaska  99510 
for  a  permit  to  take  marine  mani.Tials  for 
the  purpose  of  scientific  research. 

Notice  is  hereby  given  that  on  June  14. 
1985  as  authorized  by  the  provisions  of 
the  Endangered  Sljecies  Act  of  1973  [16 
U.S.C.  1531-1543),  the  National  Marine 
Fisheries  Service  issued  a  Permit  for  the 
above  taking  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  Permit  as  required  by 
the  Endangered  Species  Act  of  1973  is 
based  on  a  finding  that  such  Permit:  (1) 
Was  applied  for  in  good  faith;  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  are  the 
subject  of  this  Permit;  (3)  and  will  be 
consistent  with  the  purposes  and 
policies  set  forth  in  Section  2  of  the 
Endangered  Species  Act  of  1973.  This 
Permit  was  also  issued  in  accordance 
with  and  is  subject  to  Parts  220-222  of 
Title  50  CFR,  the  National  Marine 
Fisheries  Service  regulations  governing 
endangered  species  permits. 

The  Permit  is  available  for  review  by 
mterested  persons  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Ser\ic.e. 
3000  Whitehaven  Street  NW.. 
Washington,  DC;  land 


Regional  Director,  A 


National  Marine  F  sherics  Service. 
P.O.  Box  1608.  Jun  :au,  Alaska  99802. 

Dated.  June  14. 1985 

Richard  B.  Roe. 

Director.  Office  ofProt  icted  Species  and 
Habitat  Conservation.  Rational  Marine 
Fixtieries  Service. 

(FR  Doc  85-14907  Filed  6-20-85;  8:45  am] 

BILLING  CODE  3S10-22-M 


dska  Region, 


Marine  Mammals;  Issuance  of  Permit; 
Glen  Oak  Zoo  (P357) 

On  April  17. 1985.  notice  was 
published  in  the  Federal  Register  (50  FR 
15213)  that  an  application  had  been  filed 
by  the  Glen  Oak  Zoo,  Peoria  Park 
District.  2218  N.  Prospect  Road,  Peoria, 
Illinois  61603  for  a  permit  to  obtain  two 
(2)  captive  born  California  sea  lions 
[Zaiophus  califomianus]  for  public 
display. 

Notice  is  hereby  given  that  on  June  13. 
1985.  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407),  the  National 
Marine  Fisheries  Service  issued  a  Permit 
for  the  above  taking,  subject  to  certain 
conditions  set  forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
office(s): 
Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

3300  Whitehaven  Street  NW.. 

Washington,  D.C.; 
Regional  Director,  Southeast  Region, 

National  Marine  Fisheries  Service, 

9450  Koger  Blvd.,  St.  Petersburg, 

Florida  33702;  and 
Regional  Director,  Northeast  Region. 

National  Marine  Fisheries  Service,  14 

Elm  Street.  Federal  Bldg.,  Gloucester, 

Massachusetts  01930-3799. 

Dated:  June  13. 1985. 
Carmen  |.  Blondin, 

Deputy  Assistant  .Administrator  for  Fisheries 
Resource  Management.  National  Marine    . 
Fishe.nes  Service. 
[FR  Doc.  8.^-14908  Filed  6-20-«5:  8:45  am) 

8ILUNG  CODE  3S10-22-M 


Marine  Mammals;  Permit  Modification; 
Dr.  Richard  H.  Lambertsen; 
Modification  No.  1  to  Permit  No.  393 
(P277A) 

Notice  is  hereby  given  that  pursuant 
to  the  provision  of  §  217.33  (d)  and  (c)  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216)  and  §  220.24  of  the 
regulations  on  endangered  species  (50 
CFR  Parts  217-227),  Scientific  Research 
Permit  No.  393  (47  FR  41413]  issued  to 
Dr.  Richard  H.  Lambe.'-tsen.  Department 
of  Physiological  Science,  College  of 
Veterinary  Medicine,  Bex  J-144,  J.  Hiilis 
Miller  Health  Center,  University  of 
Florida,  Gainesville.  F'.crida  32610  on 
September  13, 1982,  is  modified  as 
follows: 

Section  A.l  is  replaced  by: 
"1.  Skin  biopsies  may  be  collected 
from  up  to  520  humpback  whales 
[Megaptera  novaeangHae)  of  Atlantic 
and  Pacific  stocks  as  described  in  the 


application  and  modification  request.  Of 
these,  no  more  than  235  may  be 
collected  from  Pacific  animals." 
Section  A.3  is  added: 
"3.  Specimen  material  may  be 
imported  from  humpback  whales 
biopsied  in  Mexican  waters  as 
described  in  the  modification  request." 
Section  B.2  is  deleted  and  replaced  by: 
"2.  The  Holder  shall  provide  written 
notification  to  the  appropriate  NMFS 
Regional  Director  at  least  two  weeks  in 
advance  of  initiation  of  the  research. 
The  Western  Pacific  Program  Office 
shall  be  notified  when  research  is  to  be 
conducted  in  Hawaii.  Notification  to 
Regional  Directors  and  the  Western 
Pacific  Program  Office  shall  include 
anticipated  dates  and  locations  of  the 
research,  the  name,  description  and 
home  port  of  the  vessel  and  the  names 
of  all  individuals  involved  in  the 
research.  Each  Regional  Director  will 
determine  the  desirability  of  an  NMFS 
observer  accompanying  the  research 
efforts,  whether  more  timely  notification 
requirements  will  be  necessary  during 
the  course  of  the  research  and  whether  a 
coordination/consultation  between 
NMFS  and  the  researchers  will  be 
required  to  clarify  or  discuss  specific 
aspects  of  the  research  plans." 

This  modification  is  effective  on  June 
14. 1985. 

As  required  by  the  Endangered 
Species  Act  of  1973  issuance  of  this 
modification  is  based  on  a  finding  that 
such  modification  (1)  was  applied  for  in 
good  faith.  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  the  modification, 
and  (3)  will  be  consistent  with  the 
purposes  and  policies  set  forth  in 
Section  2  of  the  Endangered  Species  Act 
of  1973.  This  modification  was  issued  in 
accordance  with,  and  is  subject  to  Parts 
220-222  of  Title  50  CFR  of  the  National 
Marine  Fisheries  Service  regulations 
governing  endangered  species  permits 
(39  FR  41367),  November  27, 1974. 

Documents  submitted  in  connections 
with  the  above  modification  are 
available  for  review  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service, 
3300  Whitehaven  Street  NW., 
Washington,  D  C.  20235: 
Regional  Director.  Alaska  Region, 
National  Marine  Fishc.-ies  Service, 
P.O.  Box  1668.  Juneau.  Alaska  99802; 
Regional  Director.  Northeast  Region, 
National  Marine  Fisheries  Service.  14 
Elm  Street.  Federal  Building, 
Gloucester,  Massachusetts  01930; 
Regional  Director,  Northwest  Region, 
National  Marine  Fisheries  Service. 
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7oa)  Sand  Point  W,  ay,  N.F..  BIN 

C1."!>1.  S.!jl(le.  W.ishina^'n  4H115; 
Kf'>jiijnal  Dirertor.  Southiast  R<;>{inn. 

National  Marine  FishiTics  Service. 

^M  Knger  Boulevard.  Si.  Petershur^. 

Florida  33702:  and 
R»«jional  Director.  S'Milhwost  R<?>{ion. 

National  Marine  Fisheries  Service.  300 

S<iuth  FtTry  Street.  Teimlnal  Island. 

California  90731. 

l)H!td:  June  1-1.  VMS. 
Riclurd  B.  Roe. 

l)i:i-(  tor.  Difunoffri'tei  tiii  Spfi:wj  ii::ii 
Huhital  Co'lservution.  Malional Muriuf 
A/.s'/ier/fS  .S>--;/(  f. 

jTR  l)iii:.  H.V  14!nO  t-'ilird  (i-JO-Ki.  ttih  am| 

BILLIKG  COOC  MW-12-m 


Marine  Mammals;  Application  for 
Permit:  LGL  Limited,  Enviionmental 
Researcti  Associates  (P273C) 

.\otii  e  IS  tiiTfliy  given  th.tl  an 
A(>plicanl  has  applied  in  due  ft>im  for  a 
Pel  iiiif  to  lake  marine  mammals  as 
authorized  by  the  .Vlarine  Mammal 
Pioterlion  Act  of  l«r2  (1«  H  SC  1361- 
\-UY7).  the  Rexiilations  xoverninjj  the 
I  akin);  and  ImportinR  of  .Vl.irine 
Mamm.tls  (.SOCFR  Part  216)  the 
Kndanuered  Speiies  Act  of  1973  |lb 
II.S.C.  l.T.31-15441.  an.i  the  National 
Marine  Fisheries  Service  rexiilafions 
(juverninv  end.ingi;ted  fish  and  wildlife 
permits  (5n  CFR  Parts  217-222) 

1.  Applicant: 

a.  Name.  LGL  Limited,  environmental 
n\sean:h  assoc  iates.  22  Fisher  St..  P.O.B. 
2HH. 

b.  Address.  Kinj;  Citv.  Onl.irio  L(MJ 
IKO.  Canada. 

2.  Type  of  Permit;  S«;ienlifii;  Kes»!arj;h. 

3.  Name  and  .Number  of  Marine 
Mammals:  Unspecified  number  of 
howhead  whales  [Balat-nu  mystuffus] 
for  photojjrammetrii.  techniques  and 
twenty  (20)  bovvheads  to  be  radio 
tajjj^ed. 

4.  Location  of  Activity:  F^s!i:rn 
Alaskan  Beaufort  Sea. 

5.  Period  of  Activity:  Two  (2)  years. 
Concurrent  witii  the  pulilu.alion  of 

this  notice  in  the  Federal  Register  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  applii^ation  to  the  .M.i-ino 
Mammal  Commission  .md  the 
Committee  of  Scientific  Advisois. 

Written  data  or  views,  or  reiiuests  for 
a  public  hearing  on  this  applica'ion 
should  be  submitted  (o  the  .Assistant 
.'Xdministrator  for  Fisheries.  N.itional 
.Marine  Fisheries  Service.  V  S. 
Department  of  Commerce.  Washinxion. 
DC.  2U235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 


would  be  appropriate   The  holding  of 
su«;h  heariny  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  <  ontained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 
Ass'sl.;nt  Adminislralor  for  FishiTJes. 

National  Marine  Fisheries  Service. 

3.300  Whitehaven  Street  NW.. 

Washington.  DC: 
Director  Alaska  Region.  National 

Marine  Fisheries  Service.  NOAA.  P.O. 

Box  lfih8.  juiieau.  Ak  9Pa02. 

Dated:  iune  13.  IHiiS. 
Kicbard  B.  Rm. 

Din'itiir,  Ol'U{  e  nf ProUt.teil Sp*fi  ;esi  uiui 
HahitiU  Conservation.  Satuma!  htr.rinf 
h'isbt'ries  Service. 

|KR  Doc.  »5-1 1H05  Fileii  «H»IM«.r  8:4.^  am) 
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Marine  Mammals;  Application  (or 
Permit:  LGL  Limited,  Environmental 
Research  Associates  (P2730) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  maiine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Ad  of  1972  (16  U.S.C.  1361- 
1407).  the  Regulations  (Joveming  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216).  the 
Fndansered  Species  Act  of  1973  (16 
U.S.C.  1531  -1.S44).  and  the  National 
Fisheries  S-.irvire  regulations  governing 
ent'angered  f.sh  and  wildlife  permits  (50 
CFR  Parts  217-222). 

1.  .Applicant: 

a.  Name.  LGL  Limited — ••nvironmenfal 
research  associates.  22  Fisher  St..  P  O.B. 
260. 

b.  Address.  King  Citv.  Ontario 
LOCI  KO.  Canada 

2.  Type  of  Permit:  Scientific  Resean  h. 

3.  Name  and  Number  of  Marine 
Mammals:  Bowhead  whales  (Balaena 
mystii:etusi.  400  per  year. 

4.  Location  of  Activity:  Alaskan 
Beaufort  Sea. 

5.  Period  of  Activity:  3  years. 
Conciirren;  with  ;he  putilication  of 

this  notice  in  tht  Federal  Re^ster,  the 
S«?cretary  of  Commerce  is  forwaiiiing 
copies  of  this  appli  .ation  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scient.fic  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  S«!rvice.  U.S. 
Dep.irtnient  of  Commerce,  Washington. 


D.C.  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
.Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  applic  ition  are  summa.'"ies  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
.National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 

Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service, 

33t)0  Whitehaven  Street.  NW.. 

Washington.  D.C; 
Director,  Alaska  Region.  National 

Marine  Fisheries  Service.  NOAA.  P.O. 

Box  1668.  luneau.  AK  99802 

DdtiMJ:  Iune  13.  1983 
Richard  B.  Roe, 

nirector.  Office  i\f  Protected  Species  and 
Hiihilat  Cciisenution.  \ationai Marine 
FishoriL^s  Service. 

\¥R  n>M  .  85-14908  Filed  6-20-85:  8:45  am| 
BILLING  COOC  3$10-22-M 


National  Marine  Fisheries  Service; 
Northwest  and  Alaska  Fisheries 
Center;  Modification  No.  3  to  Permit 
No.  143 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  216.33(d)  and  (e)  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216).  the  Scientific  Research 
Permit  issued  to  the  Northwest  and 
Alaska  F'isheiies  Center.  National 
Marine  Fisheries  Service,  7600  Sand 
Point  Way,  N.E.,  BIN  C15700,  Seattle, 
Washington  98115-0070  on  July  23.  1976. 
and  modified  on  October  18, 1977  (42  FR 
55631)  and  July  27, 1984  (46  FR  38950)  is 
further  modified  as  follows: 

Section  A-1(e)  is  changed  to  read: 

e.  230  northern  sea  lions  (Eumetopios 
iubolns] 

Section  A-4(a)  is  added  as  follows: 

A-4.  Capture,  attach  radio  tags  and 
dive  recorders,  release  and  recapture  to 
retrieve  the  radio  tags: 

a.  20  female  northern  sea  lions 
[Eiinwtopius  iubatus) 

These  modifii:ation.s  became  effective 
on  )une  14,  1985. 

The  Permit  as  modified  and 
documentations  pertaining  to  the 
modification  is  available  for  review  in 
the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
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3300  Whitehaven  Street  NW.. 

Washington,  D.C. 
Regional  Director.  National  Marine 

Fisheries  Service,  Northwest  Region, 

7600  Sand  Point  Way,  N.E..  BIN  C1570 

Seattle.  Washington  98115-0070;  and 
Regional  Director,  National  Marine 

Fisheries  Service.  Alaska  Region.  P.O. 

Box  1668.  luneau.  Alaska  99801. 

Dated;  |une  14.  1985. 
Richard  B.  Roe. 

Director.  Office  of  Protected  Species  and 
Habitat  Conser\aticn.  National  Marine 
Fisheries  Service. 
|FR  Doc.  85-14909  Filed  $-20-85;  8:45  amj 

BILLING  CODE  3S10-22-M 


Pacific  Fishery  Management  Council; 
Public  Meetings 

The  Pacific  Fishery  Management 
Council  and  its  advisory  bodies  will 
convene  public  meetings  at  the  Holiday 
Inn-Crowne  Plaza.  5985  West  Century 
Boulevard.  Los  Angelts,  CA  July  10-11. 
1985,  as  follows: 

On  July  10,  after  a  short  ctosed 
session  (not  open  to  the  public)  to 
discuss  litigation  and  personnel  matters, 
the  Council  will  consider  its  FY86 
budget  proposal  and  other 
administrative  matters.  It  also  will  hear 
from  its  advisors  and  the  public  on  the 
performance  of  the  1984-85  anchovy 
fishery  and  the  preliminary  1985 
anchovy  spawning  biomass  estimate 
quotas.  The  Council  will  review  and 
adopt  an  anchovy  biomass  estimate  and 
quotas.  It  will  hear  the  sequence  of 
events  in  the  1985  salmon  fishery 
management,  the  current  status  of  the 
fishery,  a  progress  report  on 
comprehensive  salmon  planning  and 
other  salmon  management  matters. 
There  will  be  a  public  comment  period 
at  4  p.m. 

A  public  hearing,  sponsored  by  the 
National  Marine  Fisheries  Service  will 
be  held  |uly  10,  at  7  p.m.  to  obtain  public 
comment  on  appropriate  foreign  and 
joint  venture  fishing  conditions  and 
restrictions  for  protecting  government 
interests  and  those  of  the  fishing 
industry. 

On  July  11.  scoping  sessions  for 
amending  Council  salmon  and 
groundfish  management  plans  will  be 
held.  These  sessions  will  be  followed  by 
a  report  from  the  Groundfish 
Management  Team  (GMT)  on  second 
trimester  landings  and  projections 
through  1985.  Recommendations  for 
third  "trimester  management  adjustments 
will  be  heard  from  the  groundfish 
advisory  bodies  and  the  public.  The 
Council  will  adopt  groundfish 
management  measures  for  the  third 
trimester.  The  Council  will  hear  further 


comment  on  its  draft  policy  for  full 
domestic  utilization  of  underutilized 
species,  take  action  to  adopt  this  policy 
and  here  other  reports  relating  to 
groundfish  matters. 

The  Council  s  Budget  Committee. 
Anchovy  Advisory  Subpanel  and  Team, 
selected  members  of  its  Groundfish 
Advisory  Subpanel.  Scientific  and 
Statistical  Committee,  GMT  and 
enforcement  consultants  will  meet  at  the 
same  location  on  the  morning  of  July  10. 
Detailed  agendas  of  all  meetings  will  be 
available  to  the  public  around  June  21. 
For  further  information,  contact  Joseph 
C.  Greenley.  Executive  Director,  Pacific 
Fishery  Management  Council.  526  SW. 
Mill  Street,  Portland.  OR  97201; 
telephone:  (503)  221-6352. 

Dated:  June  18. 1985. 

Richard  B.  Roe. 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 
[PR  Doc.  85-14987  Filed  6-20-85:  8:45  am| 

BILUNG  COOE  3510-22-M 


Marine  Mammals;  Issuance  of  Permit; 
Baitimore  Aquarium,  Inc. 

On  February  12, 1935,  notice  was 
published  in  the  Federal  Register  (50  FR 
5806)  that  an  application  had  been  filed 
by  Baltimore  Aquarium,  Inc..  501  East 
Pratt  Street,  Pier  3.  Baltimore.  Maryland 
21202  for  a  permit  to  take  and  import 
two  (2)  Beluga  Whales  (Delphinaterus 
leucas)  for  the  purpose  of  public  display. 
Notice  is  hereby  given  that  on  June  14. 
1985,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407,  the  National 
Marine  Fisheries  Service  issued  a  Permit 
for  the  above  taking,  subject  to  certain 
conditions  set  forth  herein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service, 
3300  Whitehaven  Street  N.W.. 
Washington.  D.C,  and 
Regional  Director,  Northeast  Region. 
National  Marine  Fisheries  Service.  14 
Elm  Street.  Federal  Building, 
Gloucester.  Massachusetts  01930. 
Dated:  June  14.  1985. 
Richard  B.  Roe. 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation.  National  Marine 
Fisheries  Service. 
[FR  Doc.  85-15031  Filed  6-20-85:  8:45  amJ 

BILLING  COOE  3510-22-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency  Scientific 
Advisory  Committee;  Closed  Meeting 

summary:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Pub.  L. 
92-463.  as  amended  by  section  5  of  Pub. 
L.  94-409.  notice  is  hereby  given  that  a 
closed  meeting  of  a  panel  of  the  DIA 
Scientific  Advisory  Committee  has  been 
scheduled  as  follows: 

date:  23  August  1985  9:00  a.m.  to  5:00 

p.m. 

ADDRESS:  The  DIAC,  Boiling  AFB.  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lt  Col  Harold  E.  Linton,  USAF. 
Executive  Secretary,  DIA  Scientific 
Advisory  Committee.  Washington.  D.C. 
20301  (202/373-4930). 

SUPPLEMENTARY  INFORMATION:  The 

entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  Section  552b(c)(l).  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 
be  used  in  a  special  study  on  .Advanced 
Air  Defense. 
DHted:  June  18. 1985. 

Linda  M.  L.awson. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  85-15018  Filed  6-18-85:  3:44  pm| 

BILLING  CODE  3810-01-M 


Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review. 


summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
Submission;  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
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of  the  information  proposal  may  be 
obtained. 

New 

Department  of  Defense  Military 
F.merjjencv  Travel  Warrant 
(METW):  bo  Form  \xxx41 
(Proposed) 

The  Military  Emersenry  Travt.'l 
Warrant  is  to  be  used  in  the  event  of  a 
national  emergency  that  requires  the 
re'  ail  of:  (1)  Individual  members  of  the 
reserve  components  who  are  nut 
iissigned  to  organized  units  of  the  Ready 
R'^serve:  (2)  military  retirees  liable  for 
active  duty:  and  (3)  Standby  Reservists. 

Business  for  profit. 

Responses  Undetermined 

Burden  hours  1 
ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr  Edward  Springer. 
Office  of  Management  and  Budget.  Desk 
Officer  Room  3235,  New  Executive 
Office  Bi>i!ding.  WashinRton,  DC  20503. 
and  Mr.  Daniel  Vitiello.  DOD  Clearance 
Officer.  WHS/DIOR.  1215  Jefferson 
Davis  Highway.  Suite  1204.  Arlington, 
VA  22202-4302.  telephone  (202)  746- 
003:1 

FOR  FURTHER  INFORMATION  CONTACT: 

A  copy  of  the  information  collection 

proposal  may  be  obtained  from  Mr. 

Robert  L.  Newhart.  0.\SU  MlAL(PI). 

Room  3C800,  Pentagon.  Washington.  DC 

20301-«X)0.  telephone  (202)  695-0643. 

Linda  M.  Law  son. 

Alternate  OSD  Fedeml  Rtyster  Liaison 

Oificcr.  Dt-partment  of  Deff-nse. 

lunc  18. 1985. 

IFR  Doc  85-l,S0!4  Filed  6-20-85:  8:45  am) 

eiLLiMC  cooe  mio-oi-m 


Defense  Science  Board;  Meetings 

action:  Notice  of  Advisory  Committee 
r.ieetings. 


summary:  The  Defense  Science  Board 
will  meet  in  closed  session  on  29  Iuly-2 
.\ugusl  1985  at  the  Naval  Ocean 
S>  stems  Center.  San  Diego,  California. 
The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  the  meeting 
on  29  Iuly-2  August  1985  the  Board  will 
examine  the  substance, 
interrelationships,  and  the  U.S.  national 
security  implications  of  three  critical 
;:reas  identified  and  tasked  to  the  Board 
by  the  Secretary  of  Defense  and  Under 
Secretary  of  Defense  for  Research  and 
Engineering  The  subject  areas  are 
Practical  Functional  Performance 
Requirements.  Tactical  Directed  Energy 


Weapons,  and  the  Armor  Anti-Armor 
Competition.  The  period  of  study  is 
anticipated  to  culminate  in  the 
formulation  of  specific 
recommendations  to  be  submitted  to  the 
Secretary  of  Defense,  via  the  Under 
Secretary  of  Defense  for  Research  and 
Engineering,  for  his  consideration  in 
determining  resource  policies,  short-  and 
long-range  plans,  and  in  shaping 
appropriate  implementing  actions  as 
they  may  affect  the  U.S.  national 
defense  posture. 

In  accordjince  with  section  10(d)  of 
the  Federal'Advisory  Committee  Act. 
Pub.  L.  No  92-463.  as  amended  (5  U.S.C. 
App.  II,  (1982)),  It  has  been  determined 
that  this  DSB  Panel  meeting,  concerns 
matters  listed  in  5  U.S.C.  552b(c)(l) 
(1982),  and  that  accordingly  this  meeting 
will  be  closed  to  the  public. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
June  11.  1985. 

jFR  Doc.  85-15007  Filed  6-20-65,  8:45  am] 
BILLIttG  COOC  3aiO-«1-«l 


Defense  Science  Board;  Meetings 

ACTION:  Notice  of  Advisory  Committee 
Meetip.gs. 

summary:  The  Defense  Science  Board 
will  meet  in  closed  session  on  August  5- 
9, 1985  at  the  Naval  Ocean  Systems 
Center,  San  Diego,  California. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  the  meeting 
on  August  5-9, 1985  the  Board  will 
examine  the  substance, 
interrelationships,  and  the  U.S.  national 
security  implications  of  three  critical 
areas  identified  and  tasked  to  the  Board 
by  the  Secretary  of  Defense  and  Under 
Secretary  of  Defense  for  Research  and 
Engineering.  The  subject  areas  are 
Practical  F'unclional  Performance 
Requirements,  Tactical  Directed  Energy 
Weapons,  and  the  Armor  Anti-Armor 
Competition.  The  period  of  study  is 
anticipated  to  culminate  in  the 
formulation  of  specific 
recommendations  to  be  submitted  to  the 
Secretary  of  Defense,  via  the  Under 
Secretary  of  Defense  for  Research  and 
Engineering,  for  his  consideration  in 
determining  resource  policies,  short-  and 
long-range  plans,  and  in  shaping 
appropriate  implementing  actions  as 
they  may  affect  the  U.S.  national 
defense  posture. 


In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  No.  92-463.  as  amended  (5  U.S.C. 
App.  II  (1982)),  it  has  been  determined 
that  this  DSB  Panel  meeting,  concerns 
matters  listed  m  5  U.S.C.  .■552b(c)(l) 
(1982),  and  that  accordingly  this  meeting 
will  be  closed  to  the  public. 
Patricia  l\.  Means. 

OSD  Fe  Jural  Hij^ister  Liaison  Officer. 
Department  of  Defense. 
June  11.  1985. 
(FR  Doc  85-15008  Filed  6-20-85:  8:45  am| 

BILLING  CODE  M10-01-M 


Defense  Science  Board  1985  Summer 
Study  Panel  en  Tactical  Directed 
Energy  Weapons;  Meeting  Change 

ACTION:  Change  in  place  of  Advisory 
Committee  meeting, 

summary:  The  meeting  place  for  the 
Defense  Science  Board  1985  Summer 
Study  Panel  on  Tactical  Directed  Energy 
Weapons  scheduled  for  25-26  |une  1985 
in  the  Pentagon,  Arlington,  Virginia  as 
published  in  the  Federal  Register  (Vol, 
50,  No.  105,  Friday,  May  31. 1985.  FR 
Doc.  85-13078)  has  been  changed  to  the 
Systems  Planning  Corporation. 
Arlington,  Virginia.  In  all  other  respects 
the  original  notice  remains  unchanged. 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

|une  18. 1965. 

jFR  Doc.  85-15012  Filed  6-20-85:  8:45  am) 

BILUNG  COOE  M10-01-M 


Defense  Science  Board  Task  Force  on 
Acquisition  Management  of 
Conventional  Munitions;  Meetings 

action:  Notice  of  Advisory  Committee 
Meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Acquisition  Management 
of  Conventional  Munitions  will  meet  in 
closed  session  on  9  July  1985  in  the 
Pentagon,  Arlington.  Virginia, 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  the  meeting 
on  9  July  1985  the  Task  Force  will 
continue  its  evaluation  of  the  acquisrtion 
management  process  of  conventional 
munitions  systems. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  No,  92-463,  as  amended  (5  U,S,C. 
App.  II,  (1982)).  it  has  been  determined 
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thai  this  DSB  Panel  meeting,  concerns 

matters  listed  in  5  U.S.C.  552b(c)(l) 

(1982),  and  that  accordingly  this  meeting 

will  be  closed  to  the  public. 

Linda  M.  Lawson, 

Altemcic  OSD  Federal  I  legister  Liaison 

Officer.  Department  of  L  'efense. 

[une  18. 1985. 

|KR  Doc.  85-15011  Filed  5-20-85:  8:45  am| 

BILLING  CODE  3S10-01-M 


Defense  Science  Board  Task  Force  on 
Soviet  Imprecisely  Located  Targets 
for  Strategic  Systems;  Meetings 

action:  Notice  of  Advisory  Committee 
meetings. 

summary:  The  Defense  Science  Board 
i  tibk  Force  on  Soviet  Imprecisely 
Located  Targets  for  Strategic  Systems 
will  meet  in  closed  session  on  23-24 
September  and  21-22  October  1985  in 
the  Pentagon,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Hoard  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  continue 
their  study  on  how  to  hold  Soviet 
imprecisely  located  tfargetsal  risk. 

In  accordance  with  section  10(d)  of 
(he  Federal  Advisory  Committee  Act. 
Pub.  L  No.  92-463,  a3  amended  (5  U.S.C. 
App.  11.  (1982)),  it  has  been  determined 
that  this  DSB  Panel  meeting,  concerns 
matters  listed  in  5  U.g.C.  532b(c)(l) 
1 1982).  and  that  accordingly  this  meeting 
will  be  closed  to  the  public. 
Linda  M.  Lawson. 

A  itcrntUe  OSD  Federal  Register  Liaison 
( tificer.  Department  of  defense 
jjiie  18,  1985. 
|FR  DdC.  85-15010  Filcc  6-20-83:  8:45  am| 

BILLING  CODE  ?aiO-01-M 


Strategic  Defense  Initiative  Advisory 
Committee;  Meeting 

action:  Notice  of  Advisory  Committee 

ir.CL'tinss. 


summary:  The  Strategic  Defense 
Initiative  (SDI)  Advitiory  Committee  will 
meet  in  closed  session,  in  Washington. 
D.C..  on  July  30  and  81. 1985. 

The  mission  of  the  SDI  Advisory 
Committee  is  to  advise  the  Secretary  of 
Defense  and  the  Dirtrlor,  Stragetic 
Defense  Initiative  Organization  on 
scientific  and  technical  matters  as  they 
affect  the  perceived  needs  of  the 
Department  of  Defense.  At  the  meeting 
on  July  30  and  31,  the  committee  will 


discuss  status  of  SDI  research  and 
management  issues. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II,  (1982)).  it  has  been  determined 
that  this  SDI  Advisory  Committee 
meeting,  concerns  matters  listed  in  5 
U.S.C,  552b[c)(l)  (1982),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 
Linda  M.  Lawson, 

A  Iternote  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
June  18.  1985. 
[FR  Doc.  85-15009  Filed  6-20-85:  8:45  am) 

BILLING  CODE  3S10-0I-M 


Department  of  Ihe  Air  Force 

Privacy  Act  of  1974 

agency:  Department  of  the  Air  Force 
(DAF),  DOD. 

action:  Notice  of  amendment  of  Air 
Force  Systems  of  Records  Notices. 

summary:  The  Air  Force  proposes  to 
amend  10  systems  of  records  notices.  • 
Changes  are  summarized  below  and  the 
rewritten  notices  follow  in  their  entirety. 

effective  date:  The  amendments  shall 
be  effective  without  further  notice  July 
22, 1985,  unless  public  comments  are 
received  which  result  in  a  contrary 
determination. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jen  Updike.  HQ  USAF/DAQD(S). 
The  Pentagon,  Washington,  D.C., 
telephone:  202/694-3431. 

SUPPLEMENTARY  INFORMATION:  The  Air 

Force  systems  of  records  inventory 
subject  to  the  Privacy  Act  of  1974,  Title 
5,  United  States  Code.  Section  552a 
(Pub.  L.  93-579:  44  Stat.  1896  e!  seq.)  has 
been  published  in  the  Federal  Register 
as  follows: 

FR  Doc.  84-14822  (49  FR  23104)  June  4.  1984 
FR  Doc.  81-23500  (49  FR  35171)  September  6. 

1984 
FR  Doc.  85-10237  (50  FR  22332)  May  29.  1985 

None  of  these  changes  required  an 
altered  system  report  as  required  by  5 
U.S.C.  552a(o). 
P.H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense- 
June  11.  1985. 

Amendments 

FOSa  AF  A 

System  name: 

Automated  Personnel  Management 
System  (49  FR  35171). 


Changes: 

Categories  of  individuals  covered  by  the 

system: 

Change  to  "Military  personnel, 
including  members  of  the  Air  Reserve 
Forces,  and  civilian  employees  assigned 
to  the  office  or  unit  specified  in  the 
governing  directive." 

F035  AFDSC  A 

System  name: 

Management  Control  System  (MCS). 
(50  FR  22390) 

Changes: 

System  identification: 

Change  to  "F035  AFCC  B." 

System  location: 

Change  to  "1st  Information  Support 
Group,  Directorate  of  Management 
Support  (1st  ISG/XMI),  Pentagon. 
Washington,  DC  20330.  Command  and 
Control  Svstems  Office,  Chief  of 
Administration  (CCSO/DA),  Tinker 
AFB.  OK  73145." 

System  manager(s)  and  address: 

Change  to  "MCS  Administrator. 
Directorate  of  Management  Support,  1st 
ISG,  Pentagon,  Washtngton,  DC  20330. 
Chief  of  Administration,  Command  and 
Control  Systems  Office.  Tinker  AFB,  OK 
73145." 

F035  AFSC  A 

System  name: 

Personnel  Management  Information 
System  for  AFSC  Field  Commanders.  (50 
FR  22395) 

Changes: 

System  name: 

Change  to,  "AFSC  Personnel 
Management  Information  System." 

Syste.m  location: 

Add,  "HQ  AFSC." 

Categories  of  records  in  the  system: 

Add  "vehicle  registration  data 
(including  identification,  insurance 
provider,  pass  expiration  date)." 

F035  SAC  D 

System  name: 

Officer  Quality  Force  Management 
Records.  (50  FR  23104). 

Changes: 

System  identification: 

Change  to  "F035  AF  A." 
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System  location: 

Insert  "(1)"  at  beginning  and  add  (2) 
Meadquarters  Air  Force 
Communications  Command  (AFCC). 
Quality  Force  Management  Uivisi»)n 
(MPFF).  Scott  AFB  IL  62225-6001 . 

Categories  of  individuals  covered  by  the 
system: 

Change  "SAC"  to    (1)  SAC  oi  (J) 
AfCC." 

Purpose(s): 

Change  to  read  "To  provide 
information  to  (1)  Commander  in  Chief 
SAC  or  (:;  Deputy  Chief  of  Staff  for 
Manpov\or  and  Personnel  (AFCC)  and 
staff  menbers  as  appropriate  who  make 
decisions  on  officer  s  qualificaims  for 
conlinuaticn  on  active  duty,  or  further 
consideration  for  promotion.  Used  to 
evaluate  and  monitor  status  of  actions 
on  subjects." 

Storage: 

Add  "or  notebooks." 

System  manager (sj  and  address 

Insert  "(1)"  at  beginning  and  "(2) 
Ch'ef.  Quality  Force  Management 
Division.  Directorate  of  Personnel 
Programs  (HQ  AFCC/MPPF).  Scott  AFB 
IL  62225-600-1.' 

Record  source  categories: 

Change  "SAC  Judge  Advocate 
Cieneral"  to  "the  Judge  Advocate 
Ceneral  for  each  command." 

F051  ATC  A 

System  name: 

Flying  Training  Record.s.  (50  FR  22460) 
Changes: 
System  identification: 

Change  to  'F051  AF  A." 

System  location: 

Insert  "(1)"  at  beginning  and  "(2)  557th 
Flying  Training  Squadron.  USAF 
Academy.  CO  S084l>-5.=586 "  at  end. 

Categories  of  individuals  covered  by  the 
system: 

Chanj^e  to  "AH  students  entered  in 
T41  training  at:  (1)  Lackland  Air  Force 
Base.  (2)  USAF  Academy." 

Categories  of  records  ir.  the  svsti^ri: 

Insert  "(1)"  at  beginning  and    (2) 
Complete  record  of  training  including 
class  number,  flying  and  academic 
course  completed,  flying  hours,  whether 
graduated  or  eliminated  and  date, 
reason  for  elimination.  Faculty  Board 
proceedings,  student  performance  in 
each  category  of  training,  including 
grades.  e\alualions  and  performance 


documentation,  background  information 
including  name,  grade  and  Social 
Security  Number  "  at  end. 

Authority  for  maintenence  of  the 
system: 

Insert  "(1)"  at  beginning  and  "(2)  10 
use  Chapter  903.  United  St-ites  Air 
Force  Academy"  at  end. 

Purpose(s): 

Insert  "(1)"  at  beginning  and  "(2) 
Document  and  record  peiformance.  and 
manage  training"  al  end. 

Storage: 

Insert  "(1)"  at  beginning  and  "(2) 
Maintained  in  file  folders,  and  on 
computer  and  computer  output 
products"  at  end. 

Retrievobility: 

Insert  "(1)"  at  beginning  and  "(2)  Filed 
by  name"  at  end. 

Retention  and  disposal: 

Insert  "(1)"  at  beginning  and  "(2) 
Student  grade  books  are  destroyed  18 
months  after  class  graduates  (June). 
Faculty  Board  records  are  def  troyed  one 
year  after  closeout"  at  end. 

Sy^item  manager(s)  and  address: 

Insert  "(1)"  at  beginning  and  "(2)  557 
FTS/CC.  USAF  Academy.  Colorado 
Springs,  CO  80840-5586"  at  end. 

Record  source  categories: 

Insert  "(1)"  at  beginning  and  "(2) 
Information  comes  from  source 
documents  such  as  grade  sheets,  written 
examinations,  and  flight  examinations; 
from  reports  by  instructors  and  from  the 
individual"  at  end. 

F051  ATC  B 

System  name: 

Flying  Training  Records — Nonstudent. 
(50  FR  22460) 

Changes: 

System  identification: 

Change  to  "F051  AF  B." 

System  location: 

Insert  "(1)"  at  beginning  and  "(2) 
USAF  Academy  (USAFA).  50th 
Airmanship  Training  Squadron  ( jOATS), 
Colorado  Springs.  CO  80840-5434  and 
Peterson  AFB.  CO  80914-5000"  at  end. 

Categories  of  individuals  covered  by  the 
system: 

Insert  "(1)"  at  beginning  and  "(2) 
Aircrew  personnel,  academic  and  staff 
instructors  attached  to  the  Deputy 
Commandant  for  Operations  in  support 


of  Airmanship  and  50ATS  flying 
programs"  at  end. 

Categories  of  rrcords  in  the  system: 

Change  to  "Record  and  document 
airciew  training,  evaluations, 
performance,  and  accomplishments.  (1) 
Taped  radio  transmissions." 

Authority  for  maintenance  of  the 
system: 

Insert  "(1) '  at  beginning  and  "(2)  10 
use  Chapter  903.  United  States  Air 
Force  Academy"  at  end. 

Purposefsf: 

Insert  "(1)"  at  beginning  and  "(2) 
Document  aircrew  training,  evaluations, 
and  performance"  at  end. 

Storage: 

Change  to  "mainlined  in  file  folders 
and  on  computer  and  computer  output 
products.  (1)  Maintained  on  magnetic 
tape." 

Retention  and  disposal: 

Insert  "(1)  Radio  tapes  are  retained 
for  one  vvrek  unless  circumslan;  ps 
dictate  otherwise"  at  end. 

System  manager(s)  and  address: 

Insert  "(1)"  at  beginning  and  "(2) 
Deputy  Commandant  for  Operations. 
USAF  Academy.  Colorado  Springs,  CO 
80840-5434:  50  ATC/CC,  USAF 
Academy,  Colorado  Springs.  CO  BOflKV- 
5566;  and  NCOIC  Operations  System 
Management.  Perterson  AFB.  CO  80914- 
.5000"  at  "nd. 

F051  ATC  C 

System  name: 

Flying  Training  Records — Student.  (50 
FR  22461) 

Changes: 

System  identification: 

Change  to:  "FOol  AFC." 

System  location: 

Insert  "(1)"  at  beginning  and  "(2)  94th 
Airmanship  Training  Squadron  (94 
ATS),  USAF  Academy  (USAFA) . 
Colorado  Springs.  CO  80840-8iJra.  (3) 
50th  Airmanship  Training  Squardon  (50 
ATS).  USAF  Academy  (USAFA). 
Colorado  Springs.  CO  8084!)- .^S66"  al 
end. 

Cotegories  of  individuals  covered  by  the 
system: 

Insert  "(1)"  at  beginning  und  "(2) 
Students  entered  info  Airmansbip  flving 
training  courses  at  the  USAFA.  (.5) 
Students  entered  in  Aviation  Science 
Courses  at  USAFA  who  fly  the  T-43A  as 
part  of  these  courses"  at  end. 
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Cati'^orios  of  recurds  in  thu  system: 

Insert  '"(I)"  at  besinninn  ;ind  "(3) 
CoiTiplcte  record  of  ova luaf  ions 
including  soclion  number,  student  name, 
grades  on  each  phase  of  flight 
evaluations  and  overall  flight  evaluation 
grades,"  at  end.         I 

\iithoirty  for  maintenance  of  the 
system: 

Insert  "(1)"  at  lieginning  and  "(2  and 
3)  10  use  Chapter  903.  United  Stales  Air 
Force  Academy."  at  |end. 

Piirposefs): 

Change  to  "Document  and  record 
student  performance,  anfilvze  student 
performance  in  following  training  in 
order  to  evaluate  training  and  revise 
course  content.  (1)  Provide  background 
information:  report  to  Air  National 
Guard/Air  Force  Reserve  and  other  Air 
Force  training  units  on  qualifications  of 
grad  ates;  used  to  monitor  student 
pcrforman.:e  by  source  of  entry, 
education  level,  and  minority  status: 
record  and  document  Faculty  Board 
proceedings.  (3)  Used  to  monitor  and 
evaluate  student  performance  and  as  a 
record  in  the  event  of  Faculty  Doard 
proceedings." 

Rotiievability: 

Change  to  "(1  and  2)  Filed  by  name  or 
SS.N.  (3)  Filed  by  name." 

Retention  and  disposal: 

Change  to  "(1)  Student  grade  books 
are  destroyed  three  months  after 
completion  of  training;  Summary 
Training  Records  air  retained  in  office 
files  for  two  years,  then  retired  to 
Washington  National  Records  Center. 
Washington,  DC.  for  eight  years:  other 
records  are  retained  in  office  files  until 
superseded,  obsolete,  no  longer  needed 
for  reference  or  on  inactivation.  Faculty 
Board  Records  arc  retained  for  one  year. 
(2)  Student  cadet  records  are  destroyed 
after  graduation.  |3)  Student  grade 
sheets  are  retained  for  1  year  after 
course  completion." 

System  managerfs)  and  address: 

In.sert  "(1)"  at  beginning  and  "(2)  94 
ATS/CC.  USAF  Academy.  Colorado 
Springs.  CO  80B40-8876.  (3)  50  ATS/CC. 
USAF  Academy,  Colorado  Springs,  CO 
80840-S566."  at  end. 

Rcii.Td  source  categories: 

Insert  "(1  and  2) '  at  beginning  and 
and  add  "(3)  hifornj.ition  comes  fiom 
source  documents  such  as  Flight  .Mission 
grade  sheets,  from  reports  by  instiuctors 
and  from  individuals"  at  end. 


F125  AF  SP  C 
System  name: 

Correction  Records.  (50  FR  2249()) 
Chan}^es: 
System  Identifiction: 

Change  to  ■F125  AF  A." 
System  name: 

Change  to  "Correction  and 
Rehabilitation  Records." 

System  location: 

Change  to  "(1)  Chief  of  Security  Police 
at  local  installation  where  individual  is 
assigned.  (2)  3320th  Correction  and 
Rehabilitation  Squadron,  Lowry  AFB. 
U.  nvcr  CO  80230  and  Subunits.  Records 
may  also  be  at:  headquarters.  United 
Slates  Air  Force;  National  Personal 
Records  Center.  Civilian  Personnel 
Records.  Ill  Winnebago  Street.  St. 
Loiiis.  MO  63118;  or  National  Personnel 
Rccoids  Center.  Military  Personnel 
Records.  9700  Page  Boulevard.  St.  Louis. 
Mo  63132." 

Categories  of  individuals  covered  by  the 

system: 

Change  to  "(1)  Individuals  placed  in 
confinement  at  an  installation  or  federal 
prison  as  the  result  of  criminal 
conviction.  (2)  Individuals  placed  in 
confinement  or  rehabilitation  and 
assigned  to  the  3320th  Correction  and 
Rehabilitation  Squadron,  or  any 
detachment  of  operation  location." 

Categuries  of  records  in  the  system: 

Change  to  "Prisoner  personnel  records 
consisting  of  confinement  orders, 
release  orders  personal  history  records, 
medical  examiners  report,  request  and 
receipt  for  health  and  comfort  supplies, 
recommendations  for  disciplinary 
action,  inspection  records:  prisoner 
classification  summaries  and  records 
pertaining  to  any  clemency/parole 
actions.  (1)  Corrections  officers  records 
including  personal  deposit  fund  records 
and  related  documents,  disciplinary 
books,  correction  facility  blotters  and 
visitor  registers;  requests  for  interview 
and  evaluation  reports;  prisoner  records 
consisting  of  doily  strength  records,  and 
reports  of  escaped  and  returned  from 
escaped  prisoners.  (2]  Psychological  or 
rehabilitation  test  records." 

Authority  for  maintenance  of  the 
system: 

Add.  "(2)  -Air  Force  Regulation  12.'>-23, 
Parole  of  Air  Force  Prisoners  from 
Disciplinary  Barracks." 

Piirpose(s): 

Change  to  "To  maintain  a  life  file  on 
the  individual  as  a  prisoner  on  an  Air 


Force  installation,  or  as  an  Air  Force 
prisoner  serving  a  sentence  in  a  federal 
prison.  The  records  are  used  to  establish 
background  for  either  disciplinary  or 
good  conduct  action  as  well  as  general 
administration  uses  of  the  records 
concerning  health  and  welfare  of  the 
individual,  as  well  as  clemency  and 
parole  actions.  (2)  Historical  records  in 
microform  are  used  as  a  research  data 
base." 

Retrievability: 

Change  to  "(1)  Filed  by  name.  Social 
Security  Number  (SSN)  and  fingerprint 
classification.  (2)  Filed  by  name.  Social 
Security  Number  (SSN)  and  unique 
3320th  CRS  Arrival  Number." 

Retention  and  disposal: 

Change  to  "(l)  Depending  on  the  type 
of  record  within  the  system,  it  is  either 
destroyed  after  release  of  the  prisoners, 
maintained  for  one  year  after  the  release 
of  the  individual,  or  retained  in  the  files 
at  the  facility  in  which  the  individual 
was  confined  for  two  years,  after  which 
time  the  record  is  either  destroyed  or 
transferred  to^a  staging  area  for  two 
additional  years,  then  either  retired  to 
the  Washington  National  Records 
Center.  Washington  DC  20409.  for 
permanent  retention.  Records  pertaining 
to  clemency/parole  actions  are  retained 
for  5  years  after  final  action.  (2)  After 
final  disposition  of  prisoner  or 
rehabilitee,  the  records  is  purged  of 
extraneous  material  and  microfiched. 
One  copy  is  maintained  by  3320th  CRS, 
Program  Development  and  Evaluation 
Branch  for  20  years.  The  original  is 
retired  to  the  National  Personnel 
Records  Center.  Military  Personnel 
Records.  The  original  hard  copy  is  kept 
at  the  Program  Development  and 
Evaluation  Branch  for  one  year  and 
destroyed.  Duplicate  copies  of  some 
documents  are  maintained  at  LTTC/JA 
for  1  year  for  individuals  separated  and 
for  2  years  for  people  who  are  retained 
by  the  Air  Force."  System  managerfs) 
and  address:  Change  to  "(1)  Installation 
Chief  of  Security  Police.  (2)  Commander. 
3320th  Correction  and  Rehabilitation 
Squadron.  Lowry  AFB.  Denver  CO 
80230." 

Notification  procedure: 

Change  to  "Requests  from  individuals 
should  be  addressed  to  the  System 
Manager.  (1)  Installation  Chief  of 
Security  Police.  Installation  Staff  Judge 
Advocate  Commander  of  unit  to  which 
individual  was  last  assigned.  (2) 
Commander,  3320th  Correction  and 
Rehabilitation  Squadron.  Records  of 
clemency  and  parole  actions  are 
maintained  bv  the  Office  of  the 
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Srcretary  of  the  Air  Force  Personnel 
Cmmcil  and  the  Commandant  L'SDB. 
Requesters  should  provide  full  name 
and  proof  of  identity.  When  visiting. 
requester  will  be  required  to  provide 
proof  of  identity." 

Rfcord  source  categories: 

Change  to  "(l)  Financial  and  medical 
institutions,  police  and  investigative 
officers,  state  or  local  government, 
witnesses  or  source  documents.  (2) 
Installation  level  confinement  facilities, 
medical  institutions,  police  and 
investigative  offkrers.  witnesses  or 
source  documents,  court-martials,  and 
court-martial  reviews." 

F125  .\TC  .^ 

System  name: 

Behavioral  Automated  Research 
System  (BARS).  (50  FR  22502) 

Chanties: 

System  name: 

Change  to  "Management  Information 
and  Research  System  (MIRS). ' 

System  location: 

Change  to  '3320th  Correction  and 
Rehabilitation  Squadron.  Lowrj-  AFC. 
CO  80230." 

Categories  of  individuals  covered  by  the 
system: 

Change  to  "Air  Force  prisoners  who 
serve  sentences  to  confinement  or 
rehabilitation  at  the  3320th  Correction 
and  Rehabilitation  Squadron,  including 
any  detachments  and/or  operating 
locations." 

Purposefsl: 

Change  to  "Used  for  statistical 
analysis  to  support  management 
decision  making,  to  evaluate  the    "- 
effectiveness  of  and  improve  program 
elements,  and  to  provide  research 
studies  and  reports  to  higher 
headquarters  and  other  agencies. ' 

Retrievability: 

Change  to  "Social  Security  Number 
(SS.N)  and/or  3320th  CRS  Arrival 
Number." 

Retention  and  disposal: 

Change  to  "Current  data  base  is 
maintained  while  individual  is  in 
correction  or  rehabilitation  program  or 
appellate  leave.  Mistorical  data  base  is 
retained  for  20  years" 

System  manager(s)  and  address: 

Change  to  "Commander.  3320th 
Correction  and  Rehabilitation  Squadron. 
Lowry  AFB  CO  80230." 


F168  AF  SG  A 

System  name: 

Automated  Medical/Dental  Record 
System.  (50  FR  22513) 

Changes: 

Categories  of  records  in  the  system: 

Change  the  last  sentence  to  read: 
"Subsystems  of  the  Automated  Medical/ 
Dental  Records  System  include  the 
following;  Tri-Service  Medical 
Information  Program  systems:  Tri- 
Patient  Administration.  Tri-Pharmacy. 
Tfi-Radiology,  Tri-Laboratory,  Tri- 
Patient  Appointment  and  Scheduling. 
Automated  Cardiac  Catherization 
Laboratory.  Computer  Aided  Processing 
of  Cardiograms.  Aulom.ated  Quality 
Care  Evaluation  Support  System. 
Composite  Health  Care  System  and 
Medical  Records  System  tests;  O.ASD- 
HA  systems  such  as  the  United  Chart  of 
Accounts  Automated  Source  Data 
Collection  System  and  Air  Force  unique 
efforts  such  as  the  Dental  Data  System. 
Computerized  Occupational  Health 
Program.  Coronary  .'\rtery  Risk 
Evaluation,  the  Medical  .Administrative 
Management  System,  and  applications 
development  under  the  interim 
microcomputer  program." 

F030  AF  A 

SVSTEM  NAME: 

.Automated  Personnel  Management 
System. 

SYSTEM  location: 

Units  or  offices  at  all  levels  within  the 
Air  Force  who  implement  the  system 
under  a  specific  authorizing  local  or 
higher  directive. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  personnel,  including  members 
of  the  Air  Reserve  Forces,  and  civilian 
employees  assigned  to  the  office  or  unit 
as  specified  in  the  governing  directive 
>  for  the  system. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM: 

Data  obtained  from  existing  personnel 
or  training  records  or  from  the 
individual.  Record  includes  name,  grade. 
SS.N.  unit  of  assignment,  security 
clearance,  supervisor,  duty  title,  office 
and  telephone  number,  home  address 
and  telephone  number,  dependents, 
education  and  training,  speciality  or  job 
qualifications,  performance/ 
effectiveness  reports,  awards/ 
decorations,  promotions,  duty 
assignment  history  and  similar 
information  listed  in  the  governing 
directive  for  the  system. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C  8012,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by: 
as  implemented  by  a  specific  governing 
directive.  The  system  cannot  be 
operated  until  a  directive  is  published 
listing  authorized  locations,  subjects, 
categories  of  records,  safeguards,  and 
management  procedures.  A  copy  of  the 
directive  will  be  provided  to  the 
command  Privacy  Act  Officer. 

PURPOSE<S) 

Used  to  locate,  manage  and  train 
assigned  personnel. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  on  computer  or  word  processor 
and  output  products  as  listed  in  the 
governing  directive. 

RETRIEVABILITY: 

Filed  by  name  or  Social  Security 
Number. 

SAFEGUARDS: 

Records  are  accessed  by  the 
custodian  of  the  system  and  by  persons 
servicing  the  records  who  are  properly 
cleared  for  need-to-know.  Records  are 
protected  in  accordance  with  Air  Force 
Regulation  300-13,  Safeguarding 
Personal  Information  in  Automatic  Data 
Processing  Systems. 

RETENTION  AND  DISPOSAL: 

Computer  records  are  retained  until 
no  longer  needed.  Records  will  be 
destroyed  no  later  than  2  years  after  last 
entry. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Chief  of  the  office  or  unit  as  specified 
in  the  governing  directive. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
sent  to  the  System  Manager. 

RECORD  ACCESS  PROCEDURE: 

Individuals  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager. 

CONTESTING  RECOND  PROCEDURES: 

The  Air  Force's  rules  for  access  to 
records  and  contesting  and  appealing 
initial  determinations  by  the  individual 
concerned  may  be  obtained  from  the 
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System  Manager  and  are  published  in 
Air  Force  Regulation  12-35. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  personnel 
records,  training  records  or  the 
individual. 

SVSTEMS  EXEMPTED  FTIOM  CERTAIN 
PROVISIONS  OF  THE  ACr. 

None. 
F035  AF  A 

SYSTEM  name: 

Officer  Quality  Pjorce  Management 
Records. 


i-xjr 


SYSTEM  LOCATION: 

(1)  Headquarters  Strategic  Air 
Command  (SAC),  Quality  Force 
Management  Division,  Directorate  of 
Personnel  ProgramB  (DP.AA).  Offutt  AFB 
NE  68113. 

(2)  Headquarters  Air  Force 
Communications  Command  (AFCC), 
Quality  Force  Management  Division 
(MPFF).  Scott  AFB  IL  62225-€001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  active  duty  officers  assigned 
or  attached  to  (1)  SAC  or  (2)  AFCC 
whose  performance,  conduct,  or  alleged 
misconduct,  may,  or  has  resulted  in 
initiation  of  administrative  action(s). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  relating  to  substandard 
performance,  unacceptable  conduct  or 
unfitness,  and  status  and  dates  of 
pending  or  completed  administrative 
actions. 

AUTHORITY  FOR  MAIMTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  8012.  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by: 
and  8074.  Commands,  territorial 
organizations. 


PURPOSE(S) 

To  provide  information  to  (1) 
Commander  in  Chief  SAC  or  (2)  Deputy 
Chief  of  Staff  for  Manpower  and 
Personnel  (AFCC)  and  staff  members  as 
appropriate  who  make  decisions  of 
officer's  qualifications  for  continuation 
on  active  duty,  or  further  consideration 
for  promotion.  Used  to  evaluate  and 
monitor  status  of  actions  on  subjects. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  0»S: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blalnket 
routine  uses  published  by  the  AirForce. 


POLICIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

(1)  Maintained  in  computer  and 
computer  output  products. 

retrievabiuty: 

Retrieved  bv  name  or  Social  Security 
Number  (SSNJ. 

SAFEGUARDS: 

Records  are  accessed  by  the 
custodian  of  the  record  system  and  by 
persons  responsible  for  servicing  the 
records  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  and 
computer  software  are  stored  in  locked 
cabinets  in  locked  rooms  in  buildings 
protected  by  guards. 

RETENTION  ANO  DISPOSAL: 

Retained  until  superseded,  obsolete, 
or  no  longer  needed  for  reference, 
whichever  is  sooner.  Files  will  be 
destroyed  not  later  than  2  years  from 
last  entry. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

(1)  Chief,  Quality  Force  Management 
Division.  Directorate  of  Personnel 
Programs  (HQ  SAC/DPAA).  Offutt  AFB. 
NE  68113. 

(2)  Chief.  Quality  Force  Management 
Division.  Directorate  of  Personnel 
Programs  (HQ  AFCC/MPPF).  Scott  AFB 
IL  62225-6C01. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager.  Full 
name,  military  status,  grade  and  SSM 
are  required  to  determine  if  the  system 
contains  records  on  an  individual. 
Visitors  must  provide  proof  of  identity 
such  as  a  military  ID  card,  valid  drivers 
license,  or  some  item  of  information 
which  can  be  verified  from  the  records. 
The  authority  for  soliciting  the  SSN  is 
the  same  as  the  authority  listed  for 
operating  the  system.  Disclosure  of  the 
SSN.  which  will  only  be  used  to  retrieve 
records  from  the  system,  is  voluntary. 
Failure  to  disclose  the  SSxN'  will  make  it 
difficult  to  insure  accurate  retrievals  of 
information. 

RECORD  ACCESS  PROCEDURE: 

Individuals  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  may  be 
obtamed  from  the  System  Manager  and 
are  published  in  Air  Force  Regulation 
12-35. 


RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  source 
documents,  the  individual  concerned, 
member's  commander.  Chief  Quality 
Force  Management  Division. 
Consolidated  Base  Personnel  Offices, 
and  the  office  of  the  Judge  Advocate 
General  for  each  com.mand. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
FOGS  AFCC  B 

SYSTEM  NAME: 

035  AFCC  B— Management  Control 
System  (MCS). 

SYSTEM  LOCATION: 

1st  Information  Support  Group. 
Directorate  of  Management  Support  (1st 
ISG/XMI).  Pentagon.  Washington.  DC 
20330.  Command  and  Control  Systems 
Office.  Chief  of  Administration  (CCSO/ 
DA).  Tinker  AFB.  OK  73145. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

Air  Force  active  duty  military 
personnel  and  civilian  employees 
assigned  to  these  organizations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Locator  type  files  including  the 
individual's  name,  home  address,  home 
phone,  etc.  and  records  relating  to  the 
office  the  individual  is  assigned  to.  their 
authorized  and  assigned  grade,  duty 
title,  duty  AFSC,  position  number,  date 
they  were  assigned  to  this  organization, 
date  they  will  depart,  control  tour  code, 
assignment  availability  date,  overseas 
tour  start  date,  short  tour  return  date: 
who  their  supervisor  is,  date  supervision 
began,  type  of  performance  report,  date 
of  last  report  and  date  of  next  report. 
Also  contains  training  information  for 
military  and  civilian  personnel  assigned 
to  1st  ISG  and  CCSO  consisting  of 
course  completions  by  date  and 
educational  level.  His  immediate 
supervisor's  duty  phone.  This  aslo 
contains  training  information  for 
military  and  civilian  personnel  assigned 
to  AFDSC.  This  information  consists  of 
course  completions  by  date. 

authority  for  maintenance  of  the 
system: 

10  U.S.C.  8012,  Secretarj-  of  the  Air 
Force:  Powers  and  duties;  delegation  by. 

PURPOSE(S): 

The  MCS  system  was  established  as  a 
management  tool  to  provide 
commanders  and  office  managers  with 
information  concerning  their  overall 
manpower  picture  to  aid  them  in 
scheduling  workload  requirements  m 
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support  of  their  orgdnizdtion's  assigned 
mission.  This  system  also  acts  as  a 
Central  Locator  File  and  also  allows  a 
variety  of  manpower  reports  to  be 
produced. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUOINC  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force 
Locator  information  is  provided  for 
official  business  or  with  individual 
consent. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

Maintained  on  computer  and 

computer  output  products 

I 

RETRIEVABIUTY: 

Filed  by  Social  Security  Number 
(SSN) 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  are  controlled  by  computer 
system  software. 

RETENTION  AND  DISPOSAL: 

Rftained  in  office  files  until 
reassignment  or  separation,  then 
tlestroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning. 

SYSTEM  MANACER(S)  AND  ADDRESS: 

MCS  Administrator,  Directorate  of 
Management  Support.  1st  ISC.  Pentagon. 
Washington.  DC  20330.  Chief  of 
Administration.  Command  and  Control 
Systems  Office.  Tinker  AFB.  OK  73145. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  System  .Vianager. 

RECORD  ACCESS  PROCEDURES: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System 

Mnnaaer. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager  and  are 
published  in  Air  Force  Regulation  12-35. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  individual 
or  personnel  records. 


SYSTEMS  EXEMPTtD  FHOM  CIRTAIN 
PROVISIONS  OF  THE  ACT 

None. 
F03S  AFSC  A 

SYSTEM  NAME: 

035  AFSC  A— AFSC  Personnel 
Management  Information  System. 

SYSTEM  LOCATION: 

HQ  AFSC.  Divisions.  Centers,  and 
Laboratories 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SVSTEM: 

Air  Force  officer,  enlisted,  and  civilian 
personnel  assigned  to  or  scheduled  for 
assignment  to  various  AFSC 
organizations. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM: 

Resumes  and  other  data  elements  to 
record  name,  date  of  birth,  service 
dates,  assignment  status,  grade,  salary, 
promotion  and  step  increase  dates, 
occupational  series.  AFSC.  skill  level, 
position  title,  educational  level, 
professional/scientific  status,  special 
training,  awards,  publications,  handicap, 
minority  and  sex  codes,  vehicle 
registration  data  (including 
identification,  insurance  provider,  pass 
expiration  date). 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C  8012.  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by 

PURPOSE(S): 

Provides  data  concerning  the 
professional  qualifications  for  selection 
and  utilization  of  assigned  personnel,  for 
position  management,  and  to  perform 
certain  scientific  and  technical  research 
efforts  in  program  support. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Used  to  prepare  nominations  for 
honors  and  as  awards,  and  as 
backgroung  for  evaluating  requests  for 
admission  to  professional  societies  or 
professional  training. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

'i. 

STORAGE:  liP 

Maintained  on  computer  and  ' 

computer  output  products  and  in  binders 
or  file  cabinets. 

RETRIEVABILITV: 

Normally,  data  is  retrieved  by  use  of 
non-personol  information,  such  as 
organizational  unit,  occupational  series, 
grade,  or  other  workforce 


characteristics,  but  may  be  retrieved  by 
name.  SSN.  or  position  member. 

SAFEGUARDS: 

(1)  Records  are  accessed  by  the 
records  custodian  or  by  other  persons 
responsible  for  servicing  the  records 
system  in  performance  of  their  official 
duties. 

(2)  Records  are  controlled  by 
personnel  screening  and  by  computer 
system  software. 

(3)  Records  are  maintained  in  locked 
cabinet  or  other  secured  containers. 

RETENTION  AND  DISPOSAL: 

Retained  in  computer  file  or  secured 
office  file  until  reassignment  or 
separation,  then  destroyed  by  tearing 
into  pieces,  shredding,  pulping, 
macerating  or  burning.  Upon 
reassignment  or  separation,  information 
in  the  computer  file  relating  to  the 
individual  is  deleted  from  the  data  base. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanders,  Executive  Officers. 
Product  Managers  of  various  AFSC 
subordinate  organizations. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  specific  System 
Manager/Record  Custodian  at 
subordinate  AFSC  organizations. 

RECORD  ACCESS  PROCEDURES: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Information  will  be  obtained  from 
military  and  civilian  personnel  records, 
managers  and  supervisors  of  individuals 
on  a  voluntary  basis. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
F051  AF  A 

SYSTEM  NAME: 

051  AF  A— Flying  Training  Records. 

SYSTEM  LOCATION: 

(1)  Officer  Training  School  USAF. 
Lackland  Air  Force  Base.  TX  78236. 

(2)  557th  Flying  Training  Squadron, 
USAF  Academy.  CO  80840-5586. 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM:  I 

All  Htudi.'nls  entered  in  141  tunninj?  at: 
(1 1  Lackland  Air  K'Jrre  H.'.se. 
(2)  USAF  Academy. 

CATEGORIES  OF  RECOftCS  IN  THE  SVSTEM: 

(1)  Hying  traininj grades  irontinuity 
summary  analysis. J 

(2)  Complete  record  of  training 
including  class  number.  Hying  and 
academic  course  completed,  flung 
hours,  whether  graduated  or  eliminated 
and  date,  reason  fo^  elimination.  Faculty 
Board  proceedings,  student  performance 
in  each  category  of  training,  including 

gi  ides,  evaluations  and  performance 
documentation,  background  information 
including  name,  grade  and  Social 
Security  Number. 

AUTHORITY  FOR  MAINTENANCE  Or  THE 
SYSTEM: 

(1)  10  U.S.C.  8()12.  Secretary  of  the  Air 
Force:  J'owers  and  duties;  delegation  by: 
and  Air  Training  Command  Regulation 
53-3.  Administration  of  the  Officer 
Training  Si:hool  (OTS)  Program. 

(2)  10  U.S  C.  Chapter  903.  United 
States  Air  Force  Academy. 

PURPOSE(S): 

(1)  Determine  flying  training  potential. 

(2)  Document  and  record  performance, 
and  manage  training. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  tlie  Air  Force. 

policies  and  practices  for  storing, 
retrieving,  accessing.  retaining.  and 
Disposing  of  records  in  the  system: 

storage: 

(1)  Maintained  ii^  file  folders  and  wall 
charts. 

(2)  Maintained  ia  file  folders,  and  on 
computer  and  computer  output  products. 

retrievability: 

(1)  Fil:d  by  name  or  Social  S»M:urity 

Numbei  (SSN).       [ 

(2)  Filed  by  nanife. 

safeguards:  | 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  sen  icing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-tO-know.  Records  are 
stored  in  security  file  containers/ 
cabinets.  I 

RETENTION  AND  DISPOSAL: 

(1)  Retained  in  office  files  until 
superseded,  obsolete,  no  longer  needed. 


(2)  Student  grade  books  are  destroyed 
l!}  months  after  class  graduates  (June). 
Faculty  Board  lecord.s  are  destroyed  one 
year  after  closeout. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

(1)  Deputy  fo!  Flij-hl  Operations 
Officer  Training  School. 

(2)  557  FIS/CC,  I'SAF  Academy, 
Colorado  Springs,  CO  80840-55ii*i. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 

RECORD  ACCESS  PROCEDURE: 

Individual  can  obtain  assislani;e  in 
gaining  access  from  the  System 
Klanager. 

CONTESTING  RECORDS  PROCEDURES. 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  defemiinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager  and  are 
published  in  Air  Force  Regulation  12-35. 

RECORD  SOURCE  CATEGORIES: 

(1)  Internally  generated. 

(2)  Information  from  source 
documents  such  as  grade  sheets,  written 
examinations,  and  flight  examinations: 
from  reports  by  instructors  and  from  the 
individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
F051  AF  B 
SYSTEM  NAME: 

051  AF  B — Flying  Training  Records— 
Nonstudent. 

SYSTEM  LOCATION: 

(1)  Columbus  Air  Force  Base.  MS 
39701:  Lackland  Air  Force  Base.  TX 
7a236:  Laughlin  Air  For  :e  Base,  TX 
7B840;  Mather  Air  Force  Base.  CA  95655; 
Randolph  Air  Force  Base.  TX  78150: 
Reese  Air  Force  Base,  TX  79489; 
Shoppard  Air  Force  Base.  TX  79720;  and 
WilliHms  Air  Force  Base,  \Z  <5b244. 

(2)  USAF  Academy  (MSAl- A;.  .Wih 
Airmanship  Training  Squadron  (50ATS), 
Colorado  Springs.  CO  80840-.'54.34  and 
Peterson  AFB.  CO  80914- .S'300 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 

SVSTEM: 

(1)  Aircrew  personnel  of  Air  Training 
Command  (ATC),  academic  instructors 
in  flying  training  courses  and  Trainer 
Instructors. 

(21  Aircrew  personnel,  academic  and 
staff  instructors  attached  fo  the  Deputy 
Commandant  for  Operations  in  support 
of  Airmanship  and  50ATS  flying 
programs. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

{1  and  2)  Record  and  document 
aircrew  training,  evaluations, 
performance,  and  accomplishments. 

(1)  Taped  radio  transmissions. 

authorpty  for  maintenance  of  the 
system: 

(1)  10  U.S.C.  8012,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
and  Air  Training  Command  Regulation 
51-27,  Instructor  Qualification  and 
Training. 

(2)  10  U.S.C.  Chapter  903,  United 
States  Air  Force  Academy. 

PURPOSE(S): 

11)  Document  the  training, 
perfo.'-mance.  and  qualifications  of 
aircrew  and  synthetic  trainer  personnel. 
Taped  radio  comm.unications  are  used  to 
in\estigate  aircraft  accidents. 

|2)  Document  aircrew  training, 
evaluations,  and  performance. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USLRS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

(1  and  21  Maintained  in  file  folders", 
and  on  computer  and  computer  output 
products. 

(1)  Maintained  on  magnetic  tape. 

RETRIEVABILITY: 

Filed  by  n.ime  or  Social  Security 
Number. 

SAFEGUARDS: 

Arcess  is  by  custodian  of  the  record 
system  and  by  persons  responsible  for 
servicing  the  record  system  in 
performance  of  their  official  dutie.s  who 
are  properly  screened. 

RETENTION  AND  DISPOSAL: 

(1  HTid  2)  Aircrew  evaluation 
documents,  Iruining  and  qualification 
records  are  maintained  for  the  duration 
of  the  individual's  assignment  in  ATC  or 
at  L'SAFA.  Out-of-date  m.ateria!  is 
returned  to  the  individual.  Initial 
training  records  are  maintained  for  one 
ve.ir  following  completion  of  training. 

11)  Radio  tapes  are  retained  for  one 
week  unless  circumstances  dictate 
otherwise 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

(1)  Deputy  Chief  of  Staff  Operations. 
Ail  Training  Command.  Randolph  Air 
Force  Base.  TX  78150. 
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(2)  Deputy  Commanddnt  for 
Op«T..!ii)ns.  USAF  Acddemy.  ('olorado 
Sprinjis.  CO  8Cft40-5434:  5o'aTC/CC. 
I'S.XF  Academy.  Colorado  Springs.  CO 
tt)a40-5.'J66:  and  NCOIC  Operations 
System  Managetnent.  Peterson  .AFB.  CO 
80914-5000. 

NOTIFtCATKm  MIOCCDUIIC: 

Rt'ijiK'Sts  from  individuals  should  be 
addrtssed  to  the  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager. 

CONTESTING  RECORDS  PROCEDURES: 

1  he  Air  Force  s  ruies  for  access  to 
records  and  for  contesting  and 
app«'a!ing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager  and  are 
published  in  Air  Force  Regulation  12-35 

RECORD  SOUNCC  CATCOOMICS: 

Idfiirmation  from  source  documents 
prepared  by  personnel  administering 
training  or  evaluating  performance: 
voice  radio  communications. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  TMC  ACT: 

\')nr. 
F051  AF  C 

SVSTEM  NAME: 

051  AF  C — Flying  Training  Records — 
Student. 

SVSTEM  LOCATKMt: 

1 1 )  i  ieadquarters  Air  Training 
Command  (ATC)  Randolph  Air  Force 
Base.  IX.  Washington  National  Record 
Center.  Washington.  DC  ^0409:  ATC 
Pilot  and  Navigator  Training  Wings: 
Official  mailing  addresses  are  in 
Department  of  Defense  directory  in  the 
appendix  to  the  USAF  systems  notices. 

(2)  94th  Airmanship  Training 
Squadron  (94  ATS)  USAF  Academy 
(USAKA),  Colorado  Springs.  CO  80840- 
ft8"6. 

(;<)  50th  Airmanship  Training 
Squadron  (50  ATS)  USAF  Academy 
(US.AFA).  Colorado  Springs.  CO  80840- 
5566 

CATEGORIES  OF  MMMVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Students  entered  into 
Undergraduate  Pilot  and  Navigator 
training. 

(2)  Students  entered  into  Airmanship 
flying  training  course  at  the  USAFA. 

(3)  Students  entered  in  Aviation 
5>cienre  Courses  at  USAFA  who  fly  the 
T-43A  as  part  of  these  courses. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1.  2  and  3)  Complttt?  record  of 
training  including  class  number,  flying 
and  completed,  flying  hours,  whether 
graduated  or  eliminated  and  date, 
reasons  for  elimination.  Faculty  Board 
Proceedings,  students  performance  in 
each  category  of  training,  including 
grades,  evaluations  and  performance 
documentation:  background  information 
including  name,  grade.  Social  Security 
Number  (SSN). 

(1)  Source  of  commission.  c^A\ef(f^ 
subject  matter,  etc.:  past  training  unit  of 
assignment;  class  standing  prior  to'Dec 
31.  1974:  progress  records  on  minority 
students  academic  course  completed. 

(3)  Complete  record  of  evaluations 
including  section  number.  studenTname. 
grades  on  each  phase  of  flight 
evaluations  and  overall  flight  evaluation 
grades 

AUTMORrrY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

(1 )  10  use.  8012.  Secretary  of  the  Air 
Force:  powers  and  duties;  delegation  by: 
Air  Training  Command  Manual  51-4. 
Primary  Flying.  Jet;  and  Air  Training 
Command  Regulation  51-8.  Flying 
Training  Student  Accounting. 

(2  and  3)  10  U.S.C.  Chapter  903.  United 
States  Air  Force  Academy. 

PURPOSE(S): 

(1.  2  and  3)  Document  and  record 
student  performance,  analyze  student 
performance  in  following  training  in 
order  to  evaluate  training  and  revise 
course  content. 

(1)  Provide  background  information; 
report  to  Air  National  Guard/Air  Force 
Reserve  and  other  Air  Force  training 
units  on  qualifications  of  graduates: 
used  to  monitor  student  performance  by 
source  of  entry,  education  level,  and 
minority  status:  record  and  document 
Faculty  Board  proceedings. 

(3)  Used  to  monitor  student 
performance  and  as  a  record  in  the 
evpnt  of  Faculty  Board  proceedings. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

.Maintained  in  file  folders,  note  books/ 
binders,  card  files  and  on  computer  and 
computer  products. 

RETHIEV  ability: 

(1  and  2)  Filed  by  name  or  SSN. 
(3)  Filed  by  name. 


SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 

RETENTION  AND  DISPOSAL: 

(1)  Student  grade  books  are  destroyed 
three  months  after  completion  of 
training;  Summary  Training  Records  are 
retained  in  office  files  for  two  years, 
then  retired  to  Washington  National 
Records  Center,  Washington.  DC.  for 
eight  years:  other  records  are  retained  in 
office  files  until  superseded,  obsolete,  no 
longer  needed  for  reference  or  on 
inactivation.  Faculty  Board  Records  are 
retained  for  one  year. 

(2)  Student  cadet  records  are 
destroyed  after  graduation. 

(3)  Student  grade  books  are  retained 
for  1  year  after  course  completion. 

SYSTEM  MANAOCR(S)  ANO  ADDRESS: 

(1)  Deputy  Chief  of  Staff  Operations. 
Air  Training  Command,  Randolph  Air 
Force  Base,  TX  78150. 

(2)  94  ATS/CC,  USAF  Academy. 
Colorado  Springs,  CO  80840-8876. 

(3)  50  ATS/CC.  USAF  Academy. 
Colorado  Springs,  CO  80840-5566. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 

RECORD  ACCESS  PROCEOURCS: 

Individual  can  oiitain  assistance  in 
gaining  access  from  the  System 
Manager. 

CONTESTING  RECORDS  PROCEDURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
ffom  the  System  Manager  and  are 
published  in  Air  Force  Regulation  12-35. 

RECORD  SOURCE  CATEGORIES: 

(1  and  2)  Information  comes  from 
source  documents  such  as  grade  sheets, 
written  examinations,  and  flight 
examinations;  from  reports  by 
instructors  and  students,  and  from  the 
individual,  automated  system  interfaces. 

(3)  Information  comes  from  source 
documents  such  as  Flight  Mission  grade 
sheets,  from  reports  by  instructors  and 
from  individuals. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
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F125  AF  A 


SYSTEM  name:  I 

125  AK  Ar-Conectiun  and 
R(!h;ii>ilitalion  Records. 


tv  Police  at  local 


SVSTEM  location: 

(l)Chiofof  Secur 
instiilldlion  where  i  if}ividii.i!  is 
cissigned. 

(2)  ■3320th  Corrr;'..(i.on  .iiui 
Rehahilit.ition  Squndton.  I.owry  AFB, 
Denver.  CO  80230  and  subunits.  Records 
may  also  bn  af:  Headquarters.  United 
States  Air  Force:  National  Personnel 
Records  Center.  Civilian  Personnel 
Records.  Ill  Winntil)ago  Street.  St. 
Louis,  MO  63118;  or  National  Personnel 
Records  Center.  Militar>  Personnel 
Records.  9700  Pa,<je  BouIe\  ard.  Sf.  Louis. 
MO  631 .32.  I 

CATEGORIES  OF  IKOIVIOUALS  COVERED  8V  THE 
SYSTEM: 

|1)  Individuals  placed  m  confinement 
at  an  installation  oit  federal  prison  as  the 
result  of  criminal  conviction. 

(2)  Individuals  pieced  in  confinement 
or  rehabilitation  and  assigned  to  the 
3;i20th  Correction  and  Rehd'oiiitafion 
Squadron,  or  any  detachment  of 
operatinj^  location.  I 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

l*risoner  personnel  records  consisting 
(if  confinement  orders,  release  orders, 
personal  history  records,  medical 
examiners  report,  request  nnd  receipt 
for  health  and  comfort  supplies, 
recommendations  for  disciplinary 
action,  inspection  records,  prisoner 
classification  summaries  and  records 
pertaining  to  any  clemency /parole 
actions. 

(1)  Corrections  officers  records 
including  personal  deposit  fund  records 
and  related  documents,  disciplinary 
books,  correction  facility  blotters  and 
visitor  registers;  requests  for  interview 
and  evaluation  reports:  prisoner  records 
consisting  of  daily  strength  records,  and 
reports  of  escaped  and  returned  from 
escaped  prisoners.! 

(2)  Psychological  or  rehabilitation  test 
records. 

authority  for  maintenance  of  the 
system: 

10  IJ.S.C.  8012.  Secretary  of  the  Air 
Force:  Powers  and  duties:  delegation  by, 
as  implemented  byi  Air  Force  Regulation 
125-18.  Operation  cf  Air  Fon  e 
Correction  and  Detention  Facilities. 

(2)  Air  Force  Regijlation  12.S-23  Parole 
of  Air  Force  Prisoners  from  Disciplinary 
R.irracks. 

PURPOSE(S): 

To  maintain  a  liflB  file  on  the 
individual  as  a  prisoner  on  an  Aii  Force 


installation,  or  as  an  Air  Force  prisoner 
serving  a  sentenc  e  in  a  federal  prison. 
The  records  are  used  to  establish 
background  for  either  disciplinary  or 
good  conduct  action  sis  well  as  general 
administration  uses  of  the  records 
concernin"  health  and  welfare  of  the 
individual,  as  well  as  clemency  and 
parole  actions. 

(2)  Historical  records  in  microform  are 
used  as  a  research  data  base. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  oi  the  blanket 
routine  uses  published  by  the  .Air  Force. 
Any  individual  record  or  part  thereof 
can  be  transferred  to  any  component  of 
the  Department  of  Justice,  as  well  as 
civilian  agencies  such  as  law 
enforcement  agencies,  or  law  firms  as  a 
basis  for  consideration  of  civil  action 
either  against  or  on  behalf  of  the 
individual.  Records  will  be  returned  to 
the  originating  installation  for  retention 
.ind  disposition  when  authorized. 

POLICIES  AND  PRACTICES  FOR  STOR'NG, 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  in  note 
books/binders,  in  card  files,  on 
computer  and  computer  output  products, 
in  microform,  and  as  photographs. 

RETRIEVABILrrv: 

11)  Filed  by  name.  Social  Security 
Number  (SSN)  and  fingerprint 
classification.  (2)  Filed  by  name.  Social 
Security  Number  (SSN)  and  unique 
3.320th  CRS  Arrival  Number. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Records  are  stored  in  locked 
cabinets  or  rooms  and  controlled  by 
visitor  registers. 

RETENTION  AND  DISPOSAL: 

(1)  Depending  on  the  type  of  record 
within  the  system,  it  is  either  destroyed 
after  release  of  the  prisoner,  maintained 
for  one  year  after  the  r.ilease  of  the 
individual,  or  rptai:i(  .1  in  the  files  at  the 
facility  in  which  the  individual  was 
confined  for  two  years,  after  whii:h  time 
the  record  is  either  destroyed  or 
transferred  to  a  staging  area  for  two 
additional  years,  then  either  retired  to 
the  Washington  .\;)!ionai  Records 
Center.  Washington  DC  20409,  for 
permanent  retention.  Records  pertaining 
to  clemency /parole  actions  are  retained 
for  5  years  after  final  action. 


(2)  After  final  disposition  of  pri.soner 
or  rehabilitee,  the  records  is  purged  of 
extraneous  material  and  microfiched. 
One  copy  is  maintained  by  3320lh  CRS. 
Program  Development  and  Evaluatiiin 
Branch  for  20  years.  The  original  is 
retired  to  the  National  Personnel 
Records  Center.  Military  Personnel 
Recoids  The  original  hard  copy  is  kept 
at  the  l*iograin  Development  and 
Evaluation  Branch  for  one  year  and 
destroyed.  Duplicate  copies  of  some 
documents  are  maintained  at  LTFC/jA 
for  1  year  for  individuals  separated  and 
for  2  years  for  people  who  are  retained 
by  the  Air  Force. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

(1 )  Installation  Chief  of  Security 
Police. 

(2)  Commander,  3320th  Correction  and 
Rehabilitation  Squadron.  Lowry  AFB, 
Denver.  CO  80230. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 

|1)  Installation  Chief  of  Security 
Police,  Installation  Staff  Judge  Advocate 
Commander  of  unit  to  which  individual 
was  last  assigned. 

(2)  Commander,  3320th  Correction  and 
Rehabilitation  Squadron.  Records  of 
clemency  and  parole  actions  are 
maintained  by  the  Office  of  the 
Secretary  of  the  Air  Force  Personnel 
Council  and  the  Commandant  USDB. 
Requesters  should  provide  full  name 
and  proof  of  identity.  When  visiting, 
requester  will  be  required  to  provide 
proof  of  identity. 

RECORD  ACCESS  PROCEDURES: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager.  Mailing  addresses  are  in  the 
Department  of  Defense  directory  in  the 
appendix  to  the  Air  Forces  systems 
notices. 

CONTESTING  RECORDS  PROCEDURES: 

The  Air  Force's  rules  for  access  lo 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager  and  are 
published  in  Air  Force  Regulation  12-35. 

RECORD  SOURCE  CATEGORIES: 

11)  Financial  and  m.edical  institutions, 
police  and  investigative  officers,  state  or 
local  government,  witnesses  or  source 
documents. 

(2)  Installation  level  confinmenl 
facilities,  medical  institutions,  police 
and  investigative  officers,  witnesses  or 
source  documents,  court-martiils.  and 
court-martial  reviews. 
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SYSTEMS  EXEMPTED  FROM  CERTAIN 
PftOVISJONS  OF  THE  ACT: 


F125  ATC  A 

SYSTEM  NAMC: 

125  ATC  A — Management  Information 
and  Research  System  (MIRS). 

SYSTEM  location: 

3320lh  Correction  and  Rehabilitation 
Squadron.  Lovvty  AFC.  CO  a0230. 

categories  of  inciviouals  covered  by  the 
system: 

Air  Force  prisoners  who  ser\e 

sentences  to  confinement  or 
rehiibilitafion  at  the  3320th  Correction 
and  Rehabilitation  Squadron,  including 
any  detachments  and/or  operating 
locations. 

categories  of  RECORDS  IN  THE  SYSTEM: 

Significant  dates,  intelligence  q-.iotient 
and  achievement  scores,  psychological 
test  scores,  military  history,  discipline 
involvement,  military  justice  data, 
personal  identifier  data,  personal 
history,  confinement  historj'. 
rehabilitation  history,  performance 
ratings.  t>-pe  of  discharge  long  and  short 
term  return-to  duty  performance  data. 

AUTHonrrv  for  maintenancs  of  the 

SYSTEM: 

10  r  S  C  8012.  Secretary  of  the  Air 
Force;  Powers  and  duties:  delegation  by; 
and  Air  Force  Regulation  125-18. 
Operation  of  Air  Force  Correction  and 
Detention  Facilities. 

Pun(>osE(s): 

I'sed  for  statistical  analysis  to  support 
management  decision  making,  to 
evaluate  the  effectiveness  of  and 
improve  program  elements,  and  to 
provide  research  studies  and  reports  to 
higher  headquarters  and  other  agencies. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  ANO  THE  PURPOSE  OF  SUCH  USES: 

Riuords  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Miiintained  on  computer. 

retrievabhjty: 

Filed  by  name.  Social  Security 
Number  ("SSN)  and/or  3320th  CRS 
Arrival  Number. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 


responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know. 

retention  and  disposal: 

Current  data  base  is  maintained  while 
individual  is  in  correction  or 
rehabilitation  program  or  appellate 
leave.  Historical  data  base  is  retained 
for  20  years. 

SYSTEM  MANAG£R(S)  AND  ADDRESS: 

Commander.  3320th  Correction  and 
Rehabilitation  Squadron.  Lowry  AFB 
CO  80230. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 
Name  and  SSN  or  notarized  request  are 

required. 

RECORD  ACCESS  PROCEDURES: 

Individuals  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager. 

CONTESTING  RECORDS  PROCEDURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager  and  are 
published  in  Air  Force  Regulation  12-35. 

RECORD  SOURCE  CATEGORIES: 

FBI  and  military  records,  supervisors, 
commanders,  lawyers,  doctors, 
chaplains,  other  USAF  officials, 
American  Red  Cross. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
F168  AF  SG  A 

SYSTEM  NAME: 

168  AF  SG  A— Automated  Medical/ 
Dental  Record  System. 

SYSTEM  LOCATION: 

At  Air  Force  medirn!  centers, 
hospitals  and  clincis.  major  command 
head^iuarters  and  separate  operating 
agency  headquarters,  Air  Force  Data 
Service  Center.  Air  Force  Medical 
Service  Center.  USAF  School  of 
Aerospace  Medicine,  and  USAF  School 
of  Health  Care  Sciences.  Official  mailing 
addresses  are  in  the  Department  of 
Defense  directory  in  the  appendix  of  the 
Air  Forces  Systems  notice. 

categories  of  individuals  covered  by  the 
system; 

Anv  individual  who  is  hospitalized  in. 
is  dead  on  arrival  at,  or  has  received 
medical  or  dental  care  at  an  Air  Force 
medical  treatment  facility.  Individuals 


who  have  received  medical  care  at  other 
DOD  or  civilian  medical  facilities  but 
whose  records  are  maintained  at  or 
processed  by  Air  Force  medical 
facilities.  Any  military  active  duty 
member  who  is  on  an  excused-from-duty 
status,  on  quarters,  on  subsistence 
elsewhere,  on  convalescent  leave,  meets 
Medical  Evaluation  Board  (MEB)  or  a 
Physical  Evaluation  Board  (PEB)  on  an 
outpatient  basis  or  who  is  hospitalized 
in  a  non-federal  hospital  and  for  whom 
an  Air  Force  medical  facility  has 
assumed  administrative  responsibility. 
Any  individual  who  has  undergone 
medical  or  dental  examinations  at  any 
Air  Force  medical  facility  (or  who  has 
undergone  medical  examinations  at 
other  medical  facilities  and  whose 
records  are  maintained  or  processed  by 
the  Air  Force),  e.g..  preemployment 
examinations  and  food  handlers 
examinations,  or  who  has  otherwise  had 
medical  or  dental  tests  performed  at  any 
Air  Force  medical  facility. 

CATEOOHIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  consist  of  automated  records  of 
treatment  received  and  medical/dental 
tests  performed  on  an  inpatient/ 
outpatient  basis  in  military  medical 
treatment  facilities  and  of  military 
members  treated  in  civilian  facilities. 
These  records  may  include  radiographic 
images  and  reports,  electrocardiographic 
^tracings  and  reports,  laboratory  test 
Tesults  and  reports,  blood  gas  analysis 
reports,  occupational  health  records, 
dental  radiographic  reports  and  records, 
automated  cardiac  catheterization  data 
and  reports,  physical  examination 
reports,  patient  administration  and 
scheduling  reports,  pharmacy 
prescriptions  and  reports,  food  service 
reports,  hearing  conservation  tests, 
cardiovascular  fitness  examinations  and 
ri'ports.  reports  of  medical  waivers 
granted  for  flight  duty,  and  other 
inpatient  and  outpatient  data  and 
reports.  They  may  contain  information 
relating  to  medical/dental  examinations 
and  treatments,  inoculations, 
appointment  and  scheduling 
information,  and  other  medical  and/or 
dental  information.  Subsystems  of  the 
Automated  Medical/Dental  Records 
System  include  the  following;  Tri- 
Service  Medical  Information  Program 
systems:  Tri-Patient  Administration.  Tri- 
Pharmacy.  Tri-Radiology.  Tri- 
l^boratory.  Tri  Patient  Appointment 
and  Scheduling.  Automated  Cardiac 
Catheterization  Laboratory,  Computer 
Aided  Processing  of  Cardiograms, 
Automated  Quality  Care  Evaluation 
Support  System,  Composite  Health  Care 
System  and  Medical  Records  System 
tests:  OASD-HA  systems  such  as  the 
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Uniform  Chart  of  Accounts  Automated 
Source  Datd  Collection  System  and  Air 
Force  unique  efforts  such  as  the  Dental 
Data  System.  Computerized 
Occupational  Health  Program.  Coronary 
Artery  Risk  Evaluation,  the  Medical 
Administrative  Management  System, 
and  applicatiims  developed  under  the 
interim  microcomputer  program. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  use  Chapter  55.  Medical  and 
Dental  Care. 


PURPOSE(S): 

Used  as  a  record  of  patient's  medical/ 
denial  health,  diagnosis,  and  treatment 
and  disposition  while  authorized  care. 
Used  to  help  determine  individual's 
qualification  for  doty,  for  security 
clearances  and  for  assignments.  Used  by 
an  individual  or  his  legal  representative 
li>r  further  medical  care,  legal  purposes, 
or  other  uses  such  as  insurance  requests 
or  compensation  claims  when 
specifically  authorized  by  the  patient. 
Used  by  physicians/dentists  and  other 
health  care  providers  for  further  care  of 
the  patient,  research,  teaching,  and  legal 
purposes.  Used  by  medical  treatment 
facility  staff  for  evaluation  of  staff 
performance  in  the  care  rendered;  for 
preparation  of  statistical  reports;  for 
reporting  communicable  diseases  and 
other  conditions  required  by  law  to 
federal  and  state  agencies.  Used  by 
Army.  Navy,  Veterans  Administration. 
Public  Health  Service  or  civilian 
hospitals  for  continued  medical  care  of 
the  patient.  I'sed  by  insurance 
companies,  (only  with  the  patient's 
written  consent  for  release);  for 
arbitrating  insurance  claims.  Used  by 
other  Federal  agencies  such  as  Veterans 
Administration  and  Department  of 
Labor  (Workmen's  Compensation)  for 
adjudication  of  claims;  for  reporting 
communicable  diseases  or  other 
conditions  required  by  law.  Used  to 
provide  input  to  other  DOD  medical 
records  systems  including  the  Medical 
Records  System  (Fl68  AF  SG  C).  the 
Dental  Health  Records  System  (F162  AF 
SG  A)  and  other  DOD  agencies  (e.g. 
Army  and  Navy)  when  such  agency  is 
normally  by  the  primary  source  or 
repository  of  medical  information  about 
the  individual. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 


routine  uses  published  by  the  Air  Force. 

POLICIES  AND  PRACTICES  FOR  8TORMO, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  maintained  primarily  on 
magnetic  tape  or  disks.  May  also  be 
maintained:  In  file  folders,  on  computer 
paper  printouts  or  punched  cards,  on  roll 
microfilm  or  microfiche. 

RETRIEVABIUTY: 

Filed  by  Social  Security  Number 
(SSN)  of  the  individual  or  his/her 
sponsor  in  combination  with  the  Family 
Member  Prefix  (FMP).  The  FMP 
describes  the  relationship  of  the  patient 
to  his  sponsor,  e.g.,  second  oldest 
dependent  child,  spouse,  self.  etc.  May 
also  be  retrieved  by  the  individual's 
name  or  by  other  identification  or 
system  number  such  as  inpatient 
register  number,  laboratory  accession 
number,  or  pharmacy  prescription 
number. 

SAFEGUARDS: 

Records  are  accessed  by  medical 
records  custodians  or  other  per8on(s) 
responsible  for  maintaining  the  record 
system  in  performance  of  their  official 
duties,  by  commanders  of  Air  Force 
medical  treatment  facilities  or  by 
personnel  authorized  by  the  medical 
records  custodian(s),  i.e..  administrative 
employees.  Peer  Review  and  Utilization 
Review  committees,  etc.  Records  are 
controlled  by  computer  system  software 
including  the  use  of  pass  words  or  other 
user  identification  system,  and  by 
limiting  physical  access  to  the  computer 
and  computer  terminals.  Except  when 
under  direct  physical  control  of 
authorized  individuals,  records  will  be 
stored  in  locked  rooms  or  in  locked 
cabinets.  Records  are  accessed  by 
autliorized  personnel  who  are  properly 
screened  and  cleared  for  a  need  to 
know. 

RETENTION  AND  DISPOSAL: 

Computer  files  are  retained  for 
variable  lengths  of  time  depending  upon 
the  type  of  information  involved  and  the 
size  and  mission  of  the  medical 
treatment  facility.  Retention  time  may 
vary  from  one  day  to  ten  years.  Records 
are  disposed  of  by  erasure  of  the 
magnetic  computer  records  and 
destruction  of  the  computer  related 
worksheets  on  paper,  film,  or  other 
media  by  tearing,  shredding,  pulping, 
burning  or  other  destructive  methods. 
Identical  medical/dental  information 
may  be  retained  for  longer  periods  of 
time  in  other  medical  records  systems 
(such  as  inpatient  or  outpatient  charts), 
including  the  Medical  Records  System 


(F168  AF  SG  C)  and  Dental  Health 
Records  (F162  AF  SG  A). 

SYSTEM  MANAOER(S)  AND  AOORESS: 

Major  command  and  separate 
operating  agency  headquarters  and  Air 
Force  Medical  Service  Center, 
commanders  of  USAF  medical  centers, 
hospitals,  and  clinics,  USAF  School  of 
Health  Care  Sciences,  Aerospace 
Medical  Division,  Brooks  AFB,  Texas, 
and  the  USAF  School  of  Aerospace 
Medicine,  Brooks,  AFB,  Texas.  Official 
mailing  addresses  are  in  the  Department 
of  Defense  directory  in  the  appendix  to 
the  Air  Force  Systems  notice. 

NOTIFICATION  PROCCOURE: 

Requests  from  individuals  should  be 
directed  to  the  System  Manager. 
Requests  should  include  complete  name 
(including  maiden  name),  sponsor's 
name,  Social  Security  Number  of  Service 
Number  of  person  through  whom 
eligibility  is  established,  category  of 
record  desired,  year  in  which  treatment 
was  provided,  whether  treatment  was 
inpatient  or  outpatient.  If  the  individual 
establishes  eligibility  through  a  sponsor 
other  than  self,  the  request  should 
include  the  relationship  to  the  sponsor, 
e.g.,  spouse,  second  oldest  child,  parent, 
etc. 

RECORD  ACCESS  PROCCOURES: 

Address  requests  to  the  System 
Manager.  Official  mailing  addresses  are 
in  the  Department  of  Defense  Director  in 
the  appendix  to  the  Department  of  Air 
Force's  systems  notices. 

CONTESTING  RECORDS  PROCEDURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager. 

RECORD  SOURCE  CATEOORIES: 

Information  is  obtained  directly  from 
the  individual  whenever  practical  and 
possible,  from  other  individuals  when 
necessary,  e.g..  when  the  patient  is  a 
child  or  is  in  coma,  from  other  medical 
institutions,  from  automated  systems 
interfaces,  from  medical  records,  and 
from  patient  interactions  with 
physicians  and  other  health  care 
providers. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
[FR  Doc.  65-15062  Filed  6-20-«5:  8:45  am) 

SILLING  CODE  M10-01-M 


25748 


Federal  Register  /  Vol.  50.  No.  120  /  Friday.  }iine  21.  1985  /  Notices 


Department  of  ttie  Army 

PubHc  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

ACTION:  Public  informalion  collection 
requirement  submitted  to  OMB  for 
review. 

\^ummary:  The  Department  of  Defense 
^as  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  LI.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission:  (2)  Title  of  Information 
Collection  and  Form  Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected:  (4)  Type  of 
Respondent:  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be  • 
obtained. 

New 

Recruiting  Incentives  and  Career 
Opportunities  Survey  (RICOS) 

The  U.S.  Army  Recruiting  Command 
wishes  to  measure  the  relative 
desirability  of  possible  enlistment 
incentives  and  career  opportunities  as 
perceived  by  a  large  sample  of  student 
volunteers  who  are  attending 
community/junior  colleges,  proprietary 
colleges,  and  trade/technical  schools. 
Individuals 
Responses  5,600 
Burden  Hours  2.800 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer. 
Office  of  Management  and  Budget.  Desk 
Officer,  Room  3235.  New  Executive 
Office  Building,  Washington,  DC  20503 
and  Mr.  Daniel  ].  Vitiello.  DoD 
Clearance  Officer,  WHS/DIOR,  1215 
Jefferson  Davis  Highway.  Suite  1204, 
Arlington.  Virginia  22202^302. 
telephone  number  (202)  746-0933. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  information  collection 
proposal  may  be  obtained  from  Mr. 
David  O.  Cochran.  DAIM-ADl.  Room 
1D667.  The  Pentagon.  Washington,  DC 
20310-0700,  telephone  (202)  695-5111. 
Linda  M.  Lawson. 

A  lie  male  OSD  Federal  Register  Liaison 
Officer.  Deparlment of Deffiine. 
|une  18.  1985. 

|FR  Doc  85-15013  Filed  6-20-85:  8:45  un\\ 
BIU.IMG  COOe  MtO-OI-M 


Corps  of  Engineers,  Department  of 
tt>e  Army 

Intent  To  Prepare  an  Environmental 
Assessment  and  a  Finding  of  No 
Significant  Impact  for  the  Southwest 
Pipeline  Project 

agency:  I'.S.  Corps  of  Engineers, 
Omaha  District,  DoD. 
action:  .Notice  of  Intent  to  Prepare  an 
Environmental  Assessment  and  a 
Finding  of  No  Significant  Impact. 


The  facility  is  sponsored  by  the  North 
Dakota  State  Water  Commission  and 
would  supplement  the  water  resources 
of  Dickinson  and  the  area  of  North 
Dakota  south  and  west  of  the  Missouri 
River.  It  would  provide  water  for 
multiple  purposes,  including  domestic, 
rural  water  district,  and  municipal  uses. 
SUMMARV:  1.  The  proposed  Federal 
actions  are  to  issue  a  Section  10/404 
permit,  real  estate  casements  and  a 
water  storage  contract.  The  project  is 
designed  to  serve  27  cities  and  4  rural 
water  districts  in  10  southwestern 
counties.  The  s>stem  consists  of  326 
miles  of  buried  pipeline  ranging  in 
diameter  from  33  to  6  inches,  an  intake 
structure,  a  central  water  treatment 
plant.  11  pump  stations,  and  12  above- 
ground  storage  reserviors.  The  pipeline 
intake  structure  would  be  located  in 
Renner  Bay  of  Lake  Sakakawea.  The 
system  is  designed  to  divert  11,400  acre- 
feet  per  year  from  Lake  Sakakawea  but 
will  have  the  capacity  to  divert  17,100 
acre-feet  per  year.  The  project  will  be 
funded  entirely  by  the  State  of  North 
Dakota. 

2.  The  Bureau  of  Reclamation,  Upper 
Missouri  Region,  was  the  lead  agency  in 
preparing  a  draft  environmental  impact 
statement  for  the  Dunn-Nokota 
Methanol  Project,  a  private  project 
developed  by  the  Nokota  Company.  This 
project  is  a  coal  to  methanol  conversion 
facility  which  would  require  a  make-up 
water  source.  The  preferred  alternative 
for  this  water  source  was  to  share 
intake  facilities  with  the  Southwest 
Pipeline  project  and  therefore,  both 
projects  were  included  in  the  draft 
environmental  impact  statement.  Since 
the  intake  would  require  a  Section  10/ 
404  permit  and  real  estate  easements 
from  the  U.S.  Corps  of  Engineers,  the 
Omaha  District  took  the  lead  by 
providing  information  on  the  Southwest 
Pipeline  project  to  the  Bureau  of 
Reclamation  for  inclusion  in  the  draft 
environmental  impact  statement. 

3.  The  1985  Legislative  Assembly  of 
the  State  of  North  Dakota  appropriated 
S20  million  for  construction  of  the 
Southwest  Pipeline  project  during  1985- 
86  biennium. 


4.  Since  the  filing  of  the  dralt 
environmental  impact  statement  the 
Nokota  Company  has  not  negotiated  a 
contract  with  the  .North  Dakota  State 
Water  Commission  to  assist  in  funding 
the  final  design  of  the  intake  facilities. 
This  is  due  to  the  fact  that  Nokota  is  not 
ready  to  expend  funds  for  water  intake 
facilities  when  the  Dunn-Nokota  Project 
will  not  require  water  until  the  early 
1990's.  Sharing  intake  facilities  is  no 
longer  the  preferred  alternative  for  the 
Dunn-Notoka  Methanol  project, 
although  it  is  still  a  potential  alternative. 

5.  It  has  been  determined  that  the  two 
projects  are  not  interdependent  and  no 
significant  impacts  will  occur  as  a  result 
of  tlip  Southwest  Pipeline  project. 
ADDRESS:  Questions  concerning  the 
proposed  action  should  be  directed  to 
Richard  Gorton:  Chief,  Environmental 
.AnaU  sis  Branch:  Omaha  District.  Corps 
of  Engineers;  6014  U.S.  Post  Office  and 
Courthouse:  Omaha,  .Nebraska  68102- 
4978.  Phone:  (402)  221-4605. 

t).ilpd:  lune  5.  1985. 
Arvid  L.  Thomsen. 

Ch:c'.  PIcrntng  Division. 

|FR  Hoc  85-14941  Filed  6-20-85:  8:45  am) 
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Department  of  the  Navy 

Fleet-Wide  Implementation  of 
Organotin  Antifouling  Hull  Paints; 
Interim  Finding  of  No  Significant 
Impact 

I'ursuant  to  the  regulations 
implementing  the  procedural  provisions 
of  the  .National  Environmental  Policy 
Act  (§  1508.13  of  Title  40.  Code  of 
Federal  Regulations),  the  Department  of 
the  Navy  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  decision  to 
initiate  Fleet-wide  use  of  orgi-.notin 
antifouling  hull  paints. 

The  Navy  currently  uses  copper-based 
antifouling  paints  on  all  vessels  except 
aluminum-hulled  craft.  Cuprous  oxide  is 
the  active  ingredient.  Antifouling  paint 
coatings  are  applied  during  regularly 
scheduled  ship  overhauls.  Most  ships 
arc  overhauled  approximately  every  5 
years,  the  exception  being  aircraft 
carriers  which  are  overhauled  every  7 
years. 

The  copper-based  antifouling  coatings 
lose  their  effectiveness  when  a  nontoxic 
layer  develops  on  the  coating  and 
allows  biological  fouling  communities  to 
become  established.  To  restore  the 
effective  toxic  release  rate  the  hulls  are 
cleaned  periodically  by  divers  while  the 
ships  are  berthed  at  piers.  Hull  cleaning 
is  both  time  consuming  and  expensive. 
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The  copper  based  antifouling  coatinj^s 
generally  lose  all  of  the  copper  biocide, 
either  from  copper  releasing  from  the 
coating  or  from  paint  removal  during 
underwater  hull  cleanings,  before  the 
sliip  enters  a  drydof.k  for  a  new 
antifouling  coaling.  Therefore.  Navy 
ships  do  not  have  effective  antifouling 
coatings  during  the  latter  portion  of  their 
service  prior  to  overhaul. 

The  Navy  can  realize  substantial 
economic  and  operational  benefits  by 
using  organotin  antifouling  paints  in  lieu 
of  the  copper-bused  paints.  Organotin 
antifouling  coatings  have  an  up  to  7  year 
ser\  ice  life  which  would  enhance  Fleet 
readiness  and  significantly  reduce  fuel 
cunsuniplion  associated  with  friction 
from  biological  fouling.  A  15  percent 
annual  fuel  consumption  savings  at  an 
estimaled  avoidance  of  3.2  million 
barrels  of  diescl  fuel  has  been  estimated 
for  full  Fleet  implementation  of 
organotin  paints.  The  need  for 
underwater  hull  cleaning  would  be 
eliminated  by  the  use  of  organotin 
because  they  would  provide  fouling-free 
hulls  for  the  period  between  overhauls. 

The  Navy  proposes  to  implement 
slowly,  over  an  approximate  ten  year 
period,  the  fleelwide  use  of  organotin 
aniiiouling  paints  that  contain  tributytin 
ITBI")  as  a  biocide.  The  environmental 
consequences  of  the  proposed  action 
should  not  be  singificant  since  the 
proposed  action  will  be  carefully 
formulated  and  mitigating  measures 
specifically  proposed  to  obviate 
significant  adverse  environmental 
effects.  Environmental  analyses  of 
projected  TBT  releuses  from  Navy 
facilities  at  six  case  study  harbors 
indicate  that  the  resulting  ambient  TBT 
concentrations  should  not  adversely 
affect  aquatic  organisms  beyond  a 
localized  area  around  piers  and 
drydor.ks.  The  Navy  is  aware  of  the 
uncertainties  concerning  the 
environmental  fate  and  effects  of  TBT. 
Accordingly,  the  Navy  has  proposed 
four  key  mitigating  measures:  (1)  Slow 
implementation  of  the  painting  program; 

(2)  use  of  low  TBT-release  rate  paints; 

(3)  environmental  monitoring  at  major 
Navy  harbors:  and  (4)  a  commitment  to 
update  the  environmental  assessment 
by  October  1988.  when  the  results  of 
initial  implementation  are  expected  to 
be  available. 

The  Navy  recognizes  that  the 
environmental  fate  and  effects  of 
organotins  (OT)  and  TBT  have  been 
investigated  in  lalx)ratory  experiments 
but  not  fully  incorporated  in  field 
studies.  Chronic  toxicities,  human  health 
effects,  degradation  rates, 
bioconcentration/biomagnification.  food 
chain  effects,  environmental  chemistry. 


and  analytical  methods  needed  and  are 
undergoing  additional  investigation. 
Considerable  data  do  exist,  and,  much 
additional  research  is  planned  or 
ongoing.  The  Navy,  however,  does  not 
believe  that  the  missing  information  and 
uncertainties  are  sufficient  to  forego  or 
delay  commencement  of  the  proposed 
painting  program.  The  Environmental 
Protection  Agency  (EPA)  has  registered 
the  candidate  paints  for  unrestricted  use 
and  the  implementation  rate  for  OT 
paints  on  the  Fleet  would  be  slow.  The 
Navy  would  monitor  evironmental 
conditions  and  update  this  assessment 
by  1988. 

The  potential  ambient  TBT 
concentrations  have  been  estimated  for 
six  case  study  harbors.  The  estimated 
TBT  concentrations  attributable  to  ship 
hull  releases  after  full  Fleet 
implementation  would  vary  from  0.0018 
fxg/L  in  the  Norfolk  harbor  to  0.03  ng/L 
in  the  San  Diego  Bay.  The  estimated 
ambient  TBT  concentrations  resulting 
from  drydock  discharges  have  also  been 
estimated.  The  worst-case  scenario  for 
drydock  discharges  is  one  in  which  all 
discharged  TBT  is  the  dissolved  toxic 
chfimical  species. 

The  EPA  has  not  published  water 
quality  criteria  for  organotins  or  TBT. 
The  lowest  observed  acute  toxicity  level 
for  saltwater  organisms  is  0.5  fig  TBT/L 
(96-hour  LCso  for  juvenile  shrimp). 
Insufficient  chronic  toxicity  data  exist  to 
establish  an  average  TBT  concentration 
to  protect  aqufific  life  from  long-term 
exposure.  For  the  purpose  of  this  impact 
assessment,  a  lOx  safety  factor  has  been 
applied  to  the  lowest  ob.<!erved  acute 
toxicity  value  to  obtain  a  target  average 
TBT  concentration  (0.05  /iig/L)  that  is 
assumed  to  protect  aquatic  life  against 
direct  toxic/sublethal  effects  from  long- 
term  exposure  to  dissolved  TBT. 
Zooplankton  appear  to  be  the  most 
sensitive  organisms  to  acute  exposure  to 
TBT,  whereas  larger  organisms,  fishes, 
and  bottom-dweilers  appear  to  be  more 
tolerant. 

The  bioavailability  of  TBT  in  the 
water  column  has  not  been  determined, 
the  sediment-wafer  partitioning 
coefficient  suggests  that  most  TBT 
would  be  associated  with  the  aqueous 
phase  of  the  water  column,  rather  than 
adsorbed  on  suspended  particulate 
matter.  TBT  associated  with  discharged 
paint  particles  has  been  assumed  to  be 
unavailable  and.  therefore,  not  toxic  to 
aquatic  life.  Fish  appear  to  metabolize 
TBT  to  less  toxic  forms  and  depurate 
accumulated  TBT  after  exposure  ceases. 
The  "no-effect"  level  of  TBT  in  tissues 
has  not  been  determined  for  estuarine  _ 
organisms;  therefore,  the  effects  of 
potential  biomagnification  in  aquatic 


food  chains  cannot  be  absolutely 
established.  The  proposed  slow 
implementation  and  monitoring  program 
should  ensure  that  significant  food  chain 
effects  do  not  occur  and  the  subsequent 
assessment  will  have  information 
concerning  this  subject. 

The  estimated  ambient  TBT 
concentrations  for  full  Fleet 
implementation  at  the  six  case  study 
harbors  suggest  that  aquatic  life  should 
not  be  adversely  affected  by  the 
proposed  action.  These  assessments  are 
based  on  assumptions  about  the 
environmental  fate  of  TBT  and  a  target 
ambient  TBT  concentration  of  0.05  jig/L 
to  protect  aquatic  life.  From  a 
prograniniaiic  standpoint,  no  adverse 
effects  on  aquatic  life  are  anticipated 
because  the  Navy  is  committed  to 
avoiding  such  effects  and  thus  the 
rea.<;on  for  the  mitigating  measures 
proposed. 

Endangered  aquatic  species  are  not 
ijelieved  to  inhabit  the  localized  pier 
,!reas  where  major  Naval  homeports  are 
located.  Ambient  TBT  concentrations 
would  not  exceed  the  target  average 
concentration  and,  therefore, 
f  ndangered  acjuatic  species  should  not 
be  adverarly  affected.  The  endangered 
bird  species  that  inhabit  San  Diego  Bay 
and  Pear!  Harbor  couid  be  exposed  to 
TBT  by  consuming  TBT-containing 
aquatic  organisms.  The  potential  risk  to 
enda^^gered  birds  from  this  exposure 
cannot  be  assessed  because  acceptable 
TBT  ingesMon  rates  or  body  burdens 
have  not  been  established.  The  same 
factors  that  would  ensure  protection  of 
aquatic  life  and  aquatic  food  chains 
from  adverse  effects  should  ensure 
protection  of  endangered  birds,  e.g.. 
slow  implementation,  monitoring,  and  a 
commitment  to  update  the  assessment 
by  October  1988. 

The  environmental  chemistry  and  fate 
of  TBT  in  estuaries  is  complex.  How 
released  TBT  would  partition  among 
water,  biota,  sediment,  surface 
microlayer,  and  atmosphere  has  not 
been  thoroughly  investigated.  The 
sediment  water  partition  coefficient 
suggests  that  most  released  TBT  (greater 
than  97  percent)  would  remain  dissolved 
in  the  aqueous  phase  of  the  water 
column  TBT  contained  in  discharged 
paint  particles  is  assumed  to  be  slowly 
released  from  the  paint  matrix,  as  the 
paint  particles  are  dispersed  in  and 
flushed  from  the  harbors.  The  Navy 
would  continue  its  research  programs  in 
this  area.  Reported  degradation  rates 
vary  from  a  24-day  half-life  for  fungi 
cultures  to  an  815-day  half-life  for 
biodegradation  in  anaerobic  sediments. 
TBT  appears  to  degrade  by  dealkylation 
to  the  bibutyl.  the  monobutyl,  and 
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ultimately  to  the  inorganic  tin  species, 
but  the  e.xact  rates  and  predominant 
mechanisms  for  these  reactions  in 
esluarine  waters  and  sediments  have 
not  been  determined.  For  the  purpose  of 
this  impact  assessment,  TBT  decay/loss 
rate  of  2  percent  per  day  has  been 
assumed  to  reflect  the  combined  effects 
of  TBT  losses  by  sedimentation, 
photodegradation,  microbial 
degradation,  biological  uptake 
volatilization,  and  other  mechanisms 
that  might  detoxify  TBT. 

No  adverse  human  health  effects  from 
the  proposed  action  should  occur. 
Human  exposure  to  TB I  as  a  result  of 
the  proposed  action  could  potentially 
occur  in  shipyards  when  OT  paint  is 
applied  or  removed,  or  when  people 
consume  seafood  containing  TBT. 
Workers  in  and  around  drydocks  should 
not  be  exposed  to  unacceptable  TBT 
levels  because  the  Navy  exercises 
extreme  caution  to  ensure  that  the 
required  protective  clothing  and 
respirators  are  properly  worn  by 
individuals  who  might  be  exposed  to  OT 
levels  higher  than  the  OSHA  standard  of 
0.1  mg/m^ 

From  a  practical  standpomt.  the  only 
currently  feasible  alternatives  are  the 
use  of  OT  paints  or  the  continued  use  of 
the  existing  copper-based  paints.  This  is 
the  no  action  alternative.  The 
environmental  consequences  of  other. 
new  materials/paints  cannot  be 
assessed  at  this  time  because  new 
biocides  have  not  been  indentified.  Any 
new  copper-based  paint  formulations 
should  have  the  same  or  even  fewer 
impacts  as  the  existing  copper-based 
paints. 

In  summary,  the  proposed  action  by 
the  Navy  is  to  begin  implementing  (late 
FY85)  the  full  fleetwide  use  of  organotin- 
bascd  antifouling  paints  to  replace  the 
copper-based  paints.  The  basic  elements 
of  the  implementation  plan  are  to: 

•  Purchase  commercially  available 
and  EPA-registered  OT  paints: 

•  Apply  the  paints  in  commercial 
and/or  Naval  shipyards,  following 
established  Navy  procedures  for 
equipment,  personnel,  and 
environmental  protection; 

•  Implement  OT  paints  on  5  to  20 
percent  of  Fleet  annually  until  entire 
Fleet  has  OT  paint  (after  1991):  Then 
repaint  20  percent  of  Fleet  annually 
during  regularly  scheduled  overhauls: 

•  Monitor  drydock  OT  releases  and 
environmental  conditions/effects  at 
major  homeports: 

•  Refine  capabilities  to  predict 
environmental  consequences  of  full 
Fleet  implementation:  and 

•  Update  the  Assessment  by  1988, 
when  the  results  of  additional  research 


studies,  environmental  monitoring,  and 
initial  implementation  are  available. 

Paint  formulators  are  continually 
developing  newer  and  better  antifouling 
paints.  For  the  purposes  of  the 
Environmental  Assessment,  the 
proposed  action  is  the  use  of  orgunotin 
biocides,  specifically  tributyltins.  as 
antifoulants  on  the  ships  and  not  the  use 
of  specific  paints.  The  important 
characteristic  of  the  candidate  paints. 
from  an  environmental  impact 
standpoint,  is  that  tributyltin  (TBT)  will 
be  released  from  the  paint  coaling  at  a 
rate  of  <0.1  to  1.0  ug  TBT  CM-'/day  of 
painted  surface  when  ships  are  berthed 
at  piers  To  allow  some  flexibility  for 
paint  selection,  the  Navy  will  specify 
OT  paints  with  TBT  release  rates  no 
greater  than  0.1  ug  TBT  CM  V  day. 

The  Environmental  Assessment  of  this 
action  indicates  that  acquisition  of  the 
paints  specified  and  initial 
implementation  will  not  cause 
significant  impacts  on  the  environment 
The  Environmental  Assessment 
prepared  by  the  Navy  addressing  this 
action  is  on  file  and  may  be  reviewed  by 
interested  parties  at  both  the  point  of 
origin.  Commander,  Naval  Sea  Systems 
Command.  Code  56YP,  Washington. 
D.C.  20362.  telephone  (202)  692-5923  or 
at  the  Environmental  Protection.  Safety 
and  Occupational  Health  Division  (OP- 
45).  Office  of  the  Chief  of  Naval 
Operations,  Washington,  DC.  20350 
telephone  (202)  433-2426.  Additionally,  a 
limited  number  of  copies  of  the 
Environmental  Assessment  are 
available  to  fill  single-copy  requests. 

Dated:  June  17,  1965. 
William  F.  Roos.  |r.. 

Lwiitt-nanl.  /AGC.  US.\H  Federal  Reaister 
Liaslon  Officer 
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DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Publication  of  Alternative  Fuel  Price 
Ceilings  and  Incremental  Price 
Threshold  for  Higti  Cost  Natural  Gas 

The  Natural  Gas  Policy  Act  of  1978 
(NGPA)  (Pub.  L.  95-621)  "signed  into  law 
on  November  9.  1978.  mandated  a  new 
framework  for  the  regulation  of  most 
facets  of  the  natural  gas  industry.  In 
general,  under  Title  II  of  the  NGPA. 
interstate  natural  gas  pipeline 
companies  are  required  to  pass  through 
certain  portions  of  their  acquisition 
costs  for  natural  gas  to  industrial  users 
in  the  form  of  a  surcharge.  The  statute 
requires  that  the  ultimate  costs  of  gas  to 
the  industrial  facility  should  not  exceed 


the  cost  of  the  fuel  oil  which  the  facility 
could  use  as  an  alternative. 

Pursuant  to  Title  H  of  the  NGPA, 
section  204(e),  the  Energy  Information 
Administration  (El.'V)  herewith  publishes 
for  the  Federal  Energy  Regulatory 
Commission  (FERC)  computed  natural 
gas  ceiling  prices  and  the  high  cost  gas 
incremental  pricing  threshold  which  are 
to  be  effective  July  1,  1985.  These  prices 
are  based  on  the  prices  of  alternative 
fuel 

FOR  FURTHER  INFORMATION  CONTACT: 
I.eroy  Brown,  jr..  Energy  Information 
Administration.  1000  Independence 
Avenue  SW..  Room  BF.-034, 
Washington.  D.C.  20585,  Telephone: 
1202) 252-6077. 

Section  I. 

As  required  by  FERC  Order  No.  50. 
computed  prices  are  shown  for  the  48 
contiguous  States.  The  District  of 
Columbia's  ceiling  is  included  with  the 
ceiling  for  the  State  of  Maryland.  FERC. 
by  an  Interim  Rule  issued  on  March  2, 
1981.  in  Docket  No.  RM79-21,  revised 
the  methodology  for  calculating  the 
monthly  alternative  fuel  prices  ceilings 
for  State  regions.  Under  the  revised 
methodology,  the  applicable  alternative 
fuel  price  ceiling  published  for  each  of 
the  contiguous  Slates  shall  be  the  lower 
of  the  alternative  fuel  price  ceiling  for 
the  State  or  the  alternative  fuel  price 
ceiling  for  the  multistate  region  in  which 
the  State  is  located. 

The  price  ceiling  is  expressed  in 
dollars  per  million  British  Thermal  Units 
(B TU's).  The  method  used  to  determine 
the  price  ceilings  is  described  in  Section 
III 
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Section  II.  Incremental  Pricing; 
Threshold  for  High  Cost  Natural  Gas 

The  FIA  has  determined  that  the 
volume-weighted  average  price  for  No.  2 
distillate  fuel  oil  landed  in  the  greater 
New  York  City  Metropolitan  area  during 
April  1985  was  $33.01  per  barrel.  In 
order  to  est.iblish  the  incremental 
pricing  threshold  for  high  cost  natural 
gis.  as  identified  in  the  NGI'A,  Title  II. 
Section  203(a)(7),  this  price  was 
multiplied  by  1.3  and  converted  to  its 
equivalent  in  millions  of  DTU's  by 
dividing  by  5  8.  Therefore,  the 
incremental  pricing  threshold  for  high 
cost  natural  gas,  effective  |uly  1. 1985.  is 
$7.40  per  million  BTU's. 

Section  III.  Method  I'sed  to  Compute 
Price  Ceilings 

The  KERC,  by  Order  No.  50.  issued  on 
September  29. 1979.  in  Docket  \o. 
R.\i79-21,  established  the  basis  r;)r 
determining  the  price  ceilings  requiied 
by  the  NGPA.  FERC  also,  by  Order  No. 
167.  issued  in  Docket  No.  RM81-27  on 
July  24. 1981,  mado  permanent  the  rule 
that  established  that  only  the  price  paid 
for  No.  6  high  sulfur  content  residu.il 
fuel  oil  would  be  used  to  determine  the 
price  ceilings.  In  addition,  the  FERC.  by 
Order  No.  181.  issued  on  October  0. 
1981.  in  Docket  No.  RM81-28. 
established  that  price  ceilings  should  be 
published  for  only  the  48  contiguous 
Slates  on  a  permanent  basis. 

A.  Data  Coll  fide  J 

The  following  d>fa  were  required 
from  all  companies  identified  by  the  EIA 
as  sellers  of  No.  6  high  sulfur  content 
(greater  than  1  peiirent  sulfur  content  by 
weight)  residual  fiiel  oil:  for  each  s'lling 
price,  the  numb^-r  of  qallons  sold  to  large 
industrial  users  in  the  months  of 
Feljn>:>ry  1985.  Milrch  19K5.  and  April 


1985.'  All  reports  of  volume  sold  and 
price  were  identified  by  the  State  into 
which  the  oil  was  sold. 

B.  Mt'thod  Used  to  Deicmiiie 
Alternative  Price  Ceilings 

(1)  Calculation  of  Volume-Weighted 
Average  Price 

The  prices  which  will  become 
effective  July  1. 1985.  (shown  in  Section 
I)  are  based  on  the  reported  price  of  No. 
6  high  sulfur  content  residual  fuel  oil,  for 
each  of  the  48  contiguous  States,  for 
each  of  the  3  months.  February  1985. 
March  1985,  and  April  1985.  Reported 
prices  for  sales  in  February  1985  lo  .April 
1985.  Prices  for  March  1985  were 
similarly  adjusted  by  the  percent  change 
in  the  nationwide  volume-weighted 
average  price  from  March  1985  to  April 
1985.  The  volume-weighted  3-monih 
average  of  the  adjusted  February  1985 
and  March  1985.  and  the  reported  April 
1985  prices  were  then  computed  foi  each 
State. 

(2)  Adjustment  for  Price  Variation 

States  were  grouped  into  the  regions 
identified  by  the  FERC  (see  Section 
III.C).  Using  the  adjusted  prices  and 
associated  volumes  reported  in  a  region 
during  the  3-month  period,  the  volume- 
weighted  standard  deviation  of  prices 
was  calcualted  for  each  region.  The 
volume-weighted  3  month  average  price 
(as  calculated  in  Section  111.8.(1)  above) 
for  each  State  was  adjusted  downward 
by  two  times  this  standard  deviation  for 
the  region  to  form  the  adjusted  weighted 
average  price  for  the  State. 

(3)  Calculation  of  Ceiling  Price 

The  lowest  selling  price  within  the 
State  was  determined  for  each  month  of 
the  3-monlh  period  (afier  adjusting  up  or 
down  by  the  percent  change  in  oil  prices 
at  the  national  level  as  discussed  in 
Section  III.D(1}  above).  The  products  of 
the  adjusted  low  price  for  each  month 
times  the  State's  total  reported  sales 
volume  for  each  month  were  su.mmed 
over  the  3-month  period  for  each  State 
and  divided  by  the  Slate's  total  sales 
volume  during  the  3  months  to 
determine  the  State's  average  low  price. 
The  adjusted  weighted  average  price  (as 
calculated  in  Section  III.B.(2))  was 
compared  to  this  average  low  price,  and 
the  higher  of  the  values  was  selected  as 
the  base  for  detemining  the  alternative 
fuel  price  ceiling  for  each  State.  For 
those  States  which  had  no  reported 


'L^l•^e  Industrial  L'spr — .\  person/firm  whi..h 
pun+.-isns  No.  6  fuel  oil  in  quantities  of  4,000  i?a!!ons 
or  greater  for  consumption  in  a  business,  including 
the  spaiM?  heating  of  Itje  business  promises.  Elettiic 
ati!itit?s,  govpmmontal  boJics  ;Ft;doral.  St  Jtc.  or 
l.ooal).  and  the  ir.iiitarj'  are  excluded. 


sales  during  one  or  more  months  of  the 
3-month  period,  the  appropriate  regional 
volume-weighted  alternative  fuel  price 
was  computed  and  used  in  combination 
with  the  available  State  data  to 
calculate  the  State  alternative  fuel  price 
ceiling  base.  The  State's  alternative  fuel 
price  ceiling  base  was  compared  to  the 
alternative  fuel  price  ceiling  base  for  the 
multistate  region  in  which  the  State  is 
located  and  the  lower  of  these  two 
prices  was  selected  as  the  final 
alternative  fuel  price  ceiling  base  for  the 
State.  The  appropriate  lag  adjustment 
factor  (as  discussed  in  Section  III.B.4) 
was  then  applied  to  the  alternative  fuel 
price  ceiling  base.  The  alternative  fuel 
price  (expressed  in  dollars  per  gallon) 
was  multiplied  by  42  and  divided  by  6.3 
to  estimate  the  alternative  fuel  price 
ceiling  for  the  State  (expressed  in 
dollars  per  million  BTU's). 

There  were  insufficient  sales  reported 
in  Region  G  for  the  months  of  February 
1985.  March  1985,  and  April  1935.  The 
alternative  fuel  price  ceilings  for  the 
States  in  Region  G  were  determined  by 
calculating  the  volume-weight  average 
price  ceilings  for  Region  E,  Region  F. 
Region  G,  and  Region  H. 

(4)  Lag  Adjustment 

The  EIA  has  im.plemented  a  procedure 
to  partially  compensate  for  the  two- 
month  lag  between  the  end  of  the  month 
for  which  data  are  collected  and  the 
beginning  of  the  month  for  which  ceiling 
prices  become  effective.  It  was 
determined  that  Piatt's  Oilgram  Price 
Report  publication  provides  timely 
information  relative  to  the  subject.  The 
prices  found  in  Plctt's  Oilgram  Price 
Report  publication  are  given  for  each 
trading  day  in  the  form  of  high  and  low 
prices  for  No.  6  residual  oil  in  20  cities 
throughout  the  United  States.  The  low 
posted  prices  for  No.  6  residual  oil  in 
these  cities  were  used  to  calculate  a 
national  and  a  regional  lag  adjustment 
factor.  The  national  lag  adjustment 
factor  was  obtained  by  caluclating  a 
weighted  average  price  for  No.  6  high 
sulfur  residual  fuel  oil  for  the  ten  trading 
days  ending  [une  14, 1985,  and  dividing 
that  price  by  the  correpsonding 
weighted  average  price  computed  from 
prices  published  by  Piatt's  for  the  month 
of  April  1985.  A  regional  lag  adjustment 
factor  was  similarly  calcualted  for  four 
regions.  These  are:  one  for  FERC 
Regions  i\  and  B  combined:  one  for 
FERC  Riegion  C;  one  for  FERC  Regions 
D,  E,  and  G  combined;  and  one  for  FERC 
Regions  F  and  H  combined.  The  lower  of 
the  national  or  regional  lag  factor  was 
then  applied  to  the  alternative  fuel  price 
ceiling  for  each  State  in  a  given  region 
as  calculated  in  Section  I1I.B.(3). 
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Listing  of  States  by  Region 

States  were  grouped  by  the  FF.RC  to 
fonn  eight  distinct  regions  as  follows: 

Reiiinn  A  Hfvi:!!!  B 

(!i)nn«:ti<:til  Dt-lawcirp 

Maine  Mar>  land 

Massa(:hus«'lti  New  jprsey 

New  Hampshirv  New  York 

Rhode  Island  Pennsylvania 
Vrrmonl 


Region  C 

Region  D 

Alaliama 

Illinois 

Oonda 

Indiana 

(;eaoiia 

Kentucky 

Mississippi 

Michigan 

North  Carolina 

Ohio 

South  Carolina 

West  Virgtn-a 

Tennessee 

Wisconsin 

Virfimia 

Region  E 

Region  F 

Iowa 

Arkansas 

Kansas 

Louisiana 

Misaoun 

New  Mexico 

Minnesota 

Oklahoma 

Nebraska 

Texas 

North  Dakota 

S<:uth  Dakota 

Region  C 

Regton  H 

Colorado 

Arizona 

Idaho 

California 

Montana 

Nevada 

I'lah 

Oregon 

Wyoming 

Washington 

Issued  in  Washington.  DC.  June  IB.  1985. 
Albert  H.  Linden.  |r.. 

Deputy  Administrator.  Energy  Information 
Administration. 

\VR  Doc.  85-15168  Filed  8-19-85;  5.07  pfn| 

MLUNQ  COOC  M»»-01-« 

Economic  Regulatory  Administration 

Armstrong  Petroleum  Corporation  and 
City  of  Newport  Beacti,  CA;  Action 
Taken  on  Consent  Order 

AGENCY:  Economic  Regulatory 
.Administration.  DOE. 

ACTION:  Notice  of  action  taken  on 
Consent  Order. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  o(  the  Department 
of  Energy  (DOE)  announces  that  it  has 
adopted  a  Consent  Order  with 
Armstrong  Petroleum  Corporation 
(Armstrong)  and  the  City  of  Newport 
Beach.  California  (the  City)  as  a  final 
order  of  DOE. 

EFFECTIVE  DATE:  June  4, 1985 
FOR  FURTHER  INFORMATION  CONTACT 
David  G.  Eisenstein.  Senior  Attorney. 
Economic  Regulatory  Administration. 
Department  of  Energy.  1000 
Independence  Avenue.  SW..  Room  5B- 
151.  Washington.  D.C.  20585.  202/252- 
4945 


SUPPLEMENTARY  INFORMATION:  On 
February  14.  1985.  50  FR  6236.  the  ERA 
published  a  Notice  in  the  Federal 
Register  that  it  had  executed  a  proposed 
Consent  Order  with  Armstrong  and  the 
City  on  December  4. 1984  Which  would 
become  effective  no  sooner  than  30  days 
after  publication  of  that  Notice.  Both 
Armstrong,  which  produced  crude  oil 
under  contract  with  the  City,  and  the 
City,  which  owned  a  Vfc  interest  in  the 
oil  produced,  were  subject  to  the 
Mandatory  Petroleum  Price  Regulations 
at  10  CFR  Parts  210,  211.  212.  The 
Consent  Order  resolves  potential  civil 
liability  of  Armstrong  and  the  City 
arising  out  of  alleged  violations  of  those 
regulations  during  the  period  September 
1976.  through  January  27.  1981. 
Nothwithstanding  the  fact  that 
Armstrong  and  the  City,  on  the  one 
hand,  and  DOE  on  the  other,  disagree 
concerning  the  proper  application  of 
such  regulations,  and  that  no  party 
disavows  any  position  It  has  taken  with 
regard  to  such  issues.  Armstrong  and  the 
City  have  agreed  to  this  Consent  Order 
to  avoid  protracted,  expensive  litigation. 
By  the  terms  of  this  Consent  Order. 
Armstrong  and  the  City,  in  Va  and  % 
shares  respectively,  will  remit 
$1,450,000,  plus  interest  earned  on  that 
sum  since  |uly  1. 1982.  in  an  escrow 
account  set  up  jointly  by  Armstrong,  the 
City,  and  Kern  Oil  and  Refining 
Corporation,  to  the  DOE  within  twenty 
(20)  days  after  the  effective  date  of  the 
Consent  Order.  That  money  will  be 
disbursed  pursuant  to  the  procedures  of 
10  CFR  Part  205  Subpart  V.  Pursuant  to 
10  CFR  205.199j(c).  interested  persons 
were  invited  to  submit  comments 
concerning  the  terms  and  conditions  of 
the  proposed  Consent  Order. 

Two  comments  were  received.  One 
comment  recommended  that  the  refund 
proceeds,  after  payment  to  meritorious 
claimants,  be  distributed  to  the  various 
states  and  territories  affected  by  the 
overcharges. 

The  Consent  Order  does  not  address 
the  issue  of  disposition  of  refunds,  but 
rather  leaves  that  question  open  for 
decision  according  to  the  special 
procedures  for  distribution  of  refunds.  10 
CFR  Part  205  Subpart  V  The  comment, 
therefore,  which  specifically  states  that 
refund  money  be  distributed  to  the 
States  and  territories  only  after  refunds 
are  made  to  other  "meritorious" 
claimants,  is  fully  consistent  with  the 
terms  of  the  Consent  Order. 

The  second  comment  objected  to  the 
interest  provisions  of  the  proposed 
Consent  Order.  The  commenter 
suggested  (i)  that  interest  on  the 
settlement  amount  run  from  July  1. 1981. 
rather  than  July  1. 1982,  because  the 
settlement  was  originally  negotiated  in 


1981.  and  (ii)  that  interest  be  computed 
at  the  prime  rate  rather  than  the  rate 
earned  in  the  escrow  account,  both 
because  the  prime  rate  is  consistent 
with  the  ERA  enforcement  policy.  46  FR 
21412  (April  10.  i981).  and  because  any 
lower  rate  would  penalize  successful 
claimants  in  a  Subpart  V  proceeding  to 
determine  how  the  refund  amount 
should  be  distributed. 

The  date  from  which  interest  accrues 
under  the  proposed  Consent  Order  is  a 
compromise  which  ERA  believes  serves 
the  public  interest  in  the  settlement  of 
price  control  cases,  and  which  ERA 
believes  is  consistent  with  prior 
agreements  with  Armstrong  and  the 
■  City.  The  commenter  asserts  that  ERA. 
(  Armstrong,  and  the  City  reached 
'*  agreement  on  a  settlement  figure  of 
$1,450,000  in  July.  1981.  However,  that 
tentative  agreement  was  not  embodied 
in  a  draft  proposed  Consent  Order  by 
DOE  until  late  April.  1982.  ERA 
believed,  and  still  believes,  that  the 
$1,450,000  is  a  reasonable  settlement  of 
all  overcharges  plus  interest  at  the  prime 
rate,  to  July  1. 1982.  Accordingly,  further 
interest  should  begin  to  run  from  that 
date,  not  one  year  earlier. 

With  regard  to  the  appropriate  rates 
of  interest,  the  ERA  interest  rate  policy 
indicates  the  rate  of  interest  which  ERA 
will  generally  seek  where  there  are  no 
circumstances  which  would  warrant  a 
different  result.  The  policy  allows 
flexibility  to  meet  the  circumstances  of  a 
particular  case. 

The  payment  of  interest  is  an  adjunct 
to  the  requirement  that  a  firm  which  has 
violated  the  petroleum  price  regulations 
make  restitution  for  that  violation. 
Restitution  serves  two  purposes.  First, 
restitution  prevents  unjust  enrichment  of 
the  party  which  had  use  of  the  illegally 
obtained  funds.  Second,  restitution 
compensates  the  party  which  paid 
illegally  high  prices  for  loss  of  funds  that 
would  have  been  available  to  it. 

The  interest  rate  provided  in  the 
proposed  Consent  Order  accomplishes 
the  twin  goals  of  restitution  in  this  case. 
First.  Armstrong  and  the  City  did  not 
have  the  use  of  the  settlement  amounts 
because  those  amounts  were  placed  in 
an  escrow  account.  Therefore. 
Armstrong  and  the  City  were  not 
unjustly  enriched  by  the  use  of  that 
money.  Second,  the  interest  earned  in 
the  escrow  account  was  the  highest 
allowed  by  law  on  that  type  of  account, 
and  the  only  claimant  of  the  money  to 
date.  Kern  Oil  and  Refining  Co.,  agreed 
to  accept  that  rate  of  interest.  Under 
these  circumstances  ERA  believes  that 
the  interest  rate  in  the  proposed  Consent 
Order  fulfills  the  objectives  of 
restitution  and  is  in  the  public  interest. 
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nOF  believes,  and  Armstrong  and  the 
City  have  agreed,  that  two  changes  in 
the  proposed  Consent  Order  are 
necessary  to  protect  the  public  interest 
more  fully.  First,  in  accordance  wilh 
IJOE's  decision  to  Include  certain 
recordkeeping  requirements  in  all  orders 
which  impose  a  refund  obligation.  (50  IH 
4957.  February  5.  1985),  a  new  paragraph 
4(.'4  has  been  added  to  the  Consent 
Order  requiring  appropriate 
recordkeeping.  Seoond.  paragraph  503  of 
the  confient  Order  has  been  amended  in 
certain  respects,  including  to  allow  DOE 
lo  seek  appropriate  remedies  for  any 
misrepresentation  of  material  fact, 
whether  or  not  such  misrepresentation 
was  "willful." 

I  laving  considered  the  comments 
submitted,  DOE  has  determined  that  the 
proposed  Consent  Order  with 
Armstrong  and  the  City  should  be  made 
final  with  the  modifications  noted 
above.  The  proposed  Consent  Order,  as 
amended,  therefore,  was  made  final  and 
effective  on  this  date. 

Issued  in  \V  ishin;;ton.  DC.  on  the  4th  drty 
of  lum;.  198."). 
Milton  C.  Lorenz. 

Sptfiiul  Counsel,  Eco^towii  Ri'ffulatory 

AJniini.'stralion.         | 

|FR  Doc.  H5-15035  Filed  6-20-85;  8:43  am) 
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Iowa  Public  Service  Co.;  Request  To 
Rescind  Prohibition  Orders 

AGENCY:  Economic  Regulator^' 
Administration.  DOE. 

action:  Consideration  of  a  request  to 
rescind  certain  prohibition  orders  issued 
to  Iowa  Public  Service  Company 
pursuant  lo  the  Energy  Supply  and 
Environmental  Coordination  Act  of  1974. 


SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  '  hereby  gives  notice 
that,  acting  under  the  authority  granted 
lo  it  in  section  2(f)  of  the  Energy  Supply 
and  Environmental  Coordination  Act  of 
1974  (ESECA),  as  amended  (15  U.S.C. 
792(11)  and  implemented  by  10  CFR 
303.130(b).  it  is  considering  a  request  by 
Iowa  Public  Service  Company  (IPS)  to 
rescind  the  Prohibition  Orders  issued  on 
|une  30. 1975.  to  the  powerplants  named 
below: 


OWTHH 

Docket  No 

G,:nerating  station 

Unit 
No. 

Locat>oo 

Iowa  Public 

SeiV'ce  Co<Tipany  

OFU-007 

OFO-OOe _ 

George  Meal 

Maynard 

1 
14 

Salix.  lA. 
Watertoo.  lA. 

'  Kffi'f  live  Oclolwr  1.  1977.  iKh  ri;sininsi!)ility  foi 
implemnnljnK  ESECA  vi  as  transforred  by  Exeiiuiivc 
Order  No.  1200>)  from  me  Federal  EiKirxy 
Aiimiiiistrjtic-ii  !o  the  Department  of  Ener^iy 
ptimuanl  l.i  'he  UepdrtitienI  of  Energy  Or^.-ini/dlmn 
A(t(4:'!:S.r.  7101  el  sM  ). 


This  action  is  taken  in  accordance  with 
the  provisions  of  10  CFR  Part  303. 
subpart  j  ( "Modification  of  Rescission  of 
Prohibition  Orders  and  Construction 
Orders")  of  the  ESECA  regulations. 
Detailed  information  on  the  proceeding 
is  provided  in  the  SUPPLEMENTARY 
INFORMATION  section  below. 
DATES:  Comment  on  DOE's  intention  to 
consider  the  requested  recission  of  the 
above  listed  Prohibition  Orders  is 
invited.  Interested  persons  may  submit 
written  data,  views  or  arguments  with 
respect  to  the  proposed  action  to  the 
Ofiice  of  Fuels  Programs.  Room  GA-045, 
10*X)  Independence  Avenue.  S\V. 
Washington.  D.C.  20585  (Attn:  John 
Boyd). 

All  comments  and  other  documents 
should  be  identified  both  on  the  outside 
of  the  envelope  and  on  the  document 
itself  with  the  designation 
"Consideraton  of  the  Proposed 
Rescission  of  Ncal  No.  1  and  Ma\nard 
No.  14.  Prohibition  Orders  (OFU-^7  & 
008)."  Written  comments  are  due  on  or 
before  45  days  following  publication  of 
this  notice  in  the  Federal  Register. 
Written  questions  should  be  identified 
on  the  envelope  and  in  correspondence 
with  the  designation  set  out  above.  A 
request  for  a  public  hearing  must  be 
made  within  this  same  45-day  period.  In 
making  its  decision  regarding  the 
requested  rescission  action.  DOE  will 
consider  all  relevant  information 
submitted  to  or  otherwise  available  to  it. 

Any  information  considered  to  be 
confidential  by  the  person  furnishing  it 
must  be  so  identified  at  the  time  of 
submission  in  accordance  with  10  CFR 
,303.9(f).  DOE  reserves  the  right  to 
determine  the  confidential  status  of  the 
information  and  to  treat  it  in  accordance 
with  that  determination. 

The  public  file  on  this  proceeding  is 
available  upon  request  through  DOE. 
Freedom  of  Information  Reading  Room. 
KKX)  Independence  Avenue,  SW.  Room 
lE-190.  Washington.  D.C.  20585, 
Monday  through  Friday.  9:00  a.m  lo  4:00 
p.m.,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
|ohn  Buyd.  Office  of  Fuels  Programs, 

Economic  Regulatory  Administration. 

1000  Independence  Avenue,  SW. 

Room  GA-045.  Washington,  D.C. 

20585.  Telephone  (202)  252-4523 
Steven  E.  Ferguson,  Esquire,  Office  of 

the  General  Counsel,  Department  of 

Energy,  Forrestal  Building,  Room  6A- 

113. 1000  Independence  Avenue,  SW. 


Washington.  D.C.  20585.  Telephone 
(202) 252-€947 

SUPPLEMENTARY  INFORMATION:  The 

Prohibition  Order  to  George  Neal 
Generating  Unit  No.  1  (Neal  No.  1)  was 
rriade  effective  by  the  issuance  of  a 
Notice  of  Effectiveness  (NOE)  on 
October  16. 1978.  to  the  Iowa  P-jbiic 
Service  Company  (IPS)  with  the 
Prohibition  Order  becoming  effective  on 
that  date.  The  actual  prohibition  on  the 
use  of  natural  gas  was  to  begin  on 
November  15. 1978.  and  continue 
through  December  31. 1984.  pursuant  lo 
section  2(f)(2)  of  ESECA. 

The  Powerplant  and  Industrial  Fuel 
Use  Act  of  1978  (FUA)  amended  section 
2(f)(2)  of  ESECA  by  removing  the  time 
limits  on  DOE's  authority  to  issue 
Prohibition  Orders.  By  letter  dated 
December  21. 1978. 

DOE  issued  an  amended  NOE,  which 
eliminated  the  Prohibition  Order 
termination  date  of  December  31, 1984. 
In  effect,  this  extended  the  prohibition 
against  the  burning  of  natural  gas  as  the 
primary  energy  source  of  Neal  No.  1 
indefinitely. 

The  Prohibition  Order  to  IPS's 
Maynard  Generating  Unit  No.  14 
(Maynard  No.  14)  was  made  effective  by 
the  issuance  of  an  NOE  on  April  19, 
1977.  with  the  Prohibition  Order 
becoming  effective  on  the  following  day. 
By  letter  dated  December  21. 1978.  an 
amended  NOE  was  issued  to  Maynard 
No.  14.  The  amended  NOE  superseded 
the  NOE  issued  to  the  facility  on  April 
19, 1977.  This  extended  the  prohibition 
against  burning  petroleum  products  or 
natural  gas  as  the  primary  energy  source 
in  Maynard  No.  14  indefinitely. 

By  letter  dated  September  26, 1984, 
Iowa  Public  Service  Company  requested 
that  the  Prohibition  Orders  issued  to  the 
company's  Neal  No.  1  and  Maynard  No. 
14  generating  units  be  rescinded 
because  of  a  substantial  change  in  the 
facts  and  circumstances  upon  which 
these  orders  are  based.  IPS  has 
informed  ERA  that  their  powerplants 
because  of  their  age  and  economic 
dispatch  are  no  longer  being  used  as 
baseload  generating  stations.  The 
company  wants  to  operate  these 
powerplants  as  peakload  facilities.  They 
cannot  be  effectively  operated  as 
peaking  units  if  they  must  use  coal.  The 
rescission  of  the  Prohibition  Orders  to 
Neal  No.  1  and  Maynard  No.  14  would 
permit  these  units  to  be  used  efficiently 


2S754 


Federal  Register  /  Vol.  50.  No.  120  /  Friday.  June  21.  1985  /  Notices 


UMI 


as  peaking  powerplants  burning  natural 
gas. 

lssu».J  in  VVa.'hington.  D.C..  June  12.  1985. 
Robert  L  Da  vies. 

Director.  Coal  and  Electricity  Division.  Office 
of  Fuels  Profirams.  Economic  Regulatory 
\dmiri-itration. 

jKR  Doc  85-1  t036  Filed  e-20-S5:  8:45  am) 
atLLMG  COOC  S4SO-01-M 


I  Docket  No  ERA-FC-85-005:  OFP  Case  No. 

6 1052-9267-21.22,23-22 1 

Cogeneration  Technology  and 
Development  Co.;  Order  Granting 
Exemption 

agency:  Economic  Regulatory 
Administration.  DOE. 
action:  Order  Granting  to 
Congeneration  Technology  and 
Development  Company  Exemption  from 
the  Prohibitions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978. 

SiMNHlAllv:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  netice 
that  it  has  granted  a  permanent 
exemption  from  the  prohibitions  of  Title 

II  of  the  Powerplant  and  Industrial  Fuel 
Use  Act  of  1978.  42  U.S.C.  8301  et  seq. 

( "FUA"  or  "the  Act"),  to  Cogeneration 
Technology  and  Development  Company 
(CTDC  or    the  petitioner).  The 
permanent  exemption  permits  the  use  of 
natural  gas  as  the  primary  energy  source 
for  a  76  MW  (net.  approximate) 
combined  cycle  facility  designed  tu 
produce  electricity  and  hot  water  at 
CTDC's  Greenhouse  Complex  in  Rifle 
(Garfield  County).  Colorado.  The  final 
exemption  order  and  detailed 
mformation  on  the  proceeding  are 
provided  in  the  SUPPLEMENTARY 
INFORMATION  section,  below. 
DATE:  The  order  shall  take  effect  on 
August  20. 1985. 

The  public  file  containing  a  copy  of 
the  order,  other  documents,  and 
supporting  materials  on  this  proceeding 
is  available  upon  request  through  DOE. 
Freedom  of  Information  Reading  Room. 
lOliO  Independence  Avenue.  SW.  Room 
lE-190.  Washington.  D.C.  20585. 
Monday  through  Friday.  9:00  a.m.  to  4:00 
p  m..  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  G.  Blackmore.  Office  of  Fuels 

Programs.  Economic  Regulatory 

Administration.  10(X)  Independence 

Avenue.  SW.  Room  GA-045. 

Washington.  DC  20585.  Telephone 

(202) 252-1774 
Steven  E.  Ferguson.  Esquire.  Office  of 

the  General  Counsel  Department  of 


Energy.  Forrestal  Building.  Room  6A- 

113. 1000  Independence  Avenue.  SW. 

Washington,  DC.  20585.  Telephone 

(202) 252-6947 
SUPPLEMENTARY  INFORMATION:  On 
March  11.  1J85.  CTUC  petitioned  ERA 
under  section  212  of  FUA  and  10  CFR 
503.32  for  a  permanent  exemption  to 
permit  the  use  of  natural  gas  in  a  76  MW 
(net.  approximate)  combined  cycle 
facility  consisting  of  three  gas  turbine 
generators,  one  condensing  steam 
turbine  generator  and  a  dual  fuel  engine. 
As  all  of  the  net  annual  generation  of 
electrical  power  from  the  unit  will  be 
sold  to  the  Public  Service  Company  of 
Colorado,  the  unit  is.  by  definition,  an 
electric  powerplant  under  10  CFR  500.2. 
The  facility  will  produce  approximately 
65,000  gallons  of  hot  water  per  hour 
which  will  supply  CTDCs  greenhouse 
needs.  CTDC  will  operate  the  facility. 

Basis  for  Permanent  Exemption  Order 

The  permanent  exemption  order  is 
based  upon  evidence  in  the  record 
including  CTDCs  certification  to  ERA. 
in  accordance  with  10  CFR  503.32.  that: 

(1)  A  good  faith  effort  has  been  made 
to  obtain  an  adequate  and  reliable 
supply  of  an  alternate  fuel  for  use  as  a 
primary  energy  source  of  the  quality  and 
quantity  necessary  to  conform  with  the 
design  and  operational  requirements  of 
the  proposed  unit:. 

(2)  The  cost  of  using  such  a  supply 
would  substantially  exceed  the  cost  of 
using  imported  petroleum  as  a  primary 
energy  source  during  the  useful  life  of 
the  proposed  unit  as  defined  in  §  503.6 
(cost  calculation)  of  the  regulations: 

(3)  No  altecnate  power  supply  exists, 
as  required  under  §  503.8  of  the 
regulations: 

(4)  Use  of  mixtures  is  not  feasible,  as 
required  under  §  503.9  of  the  regulations: 
and 

(5)  Alternative  sites  are  not  available, 
as  required  under  §  503.11  of  the 
regulations. 

In  accordance  with  the  e%identiary 
requirements  of  $  503.32(b)  (and  in 
addition  to  the  certifications  discussed 
above),  CTDC  has  included  as  part  of  its 
petition: 

1.  Exhibits  containing  the  basis  for  the 
certifications  described  above:  and 

2.  An  environmental  impact  analysis, 
as  required  under  10  CFR  503.13. 

Procedural  Requirements 

In  accordance  with  the  procedural 
requirements  of  section  701(c)  of  FUA 
and  10  CFR  501.3(b).  ERA  published  its 


Notice  of  Acceptance  of  Petition  and 
Availability  of  Certification  in  the 
Federal  Register  on  April  25,  1985  (50  FR 
16342).  commencing  a  45  day  public 
comment  period. 

A  copy  of  the  petition  was  provided  to 
the  Environmental  Protection  Agency 
for  comments  as  required  by  section 
701(f)  of  lhe>  Act.  During  the  comment 
period,  interested  persons  were  afforded 
an  opportunity  to  request  a  public 
hearing.  The  comment  period  closed  on 
June  10,  1985;  no  comments  were 
received  and  no  hearing  was  requested. 

NEFA  Compliance 

After  review  of  the  petitioner's 
environmental  impact  analysis,  together 
with  other  relevant  information.  ERA 
hiis  determined  that  the  granting  of  the 
requested  exemption  does  not  constitute 
a  major  Federal  actrun  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA). 

Order  Granting  Permanent  Exemption 

Based  upon  the  entire  record  of  this 
proceeding,  ER  has  determined  that 
CTDC  has  satisfied  the  eligibility 
requirements  for  the  requested 
permanent  exemption,  as  set  forth  in  10 
CFR  503.32.  Therefore,  pursuant  to 
section  202(c)  of  FUA.  FRA  hereby 
grants  a  permanent  exemption  to  CTDC 
to  permit  the  use  of  natural  gas  as  the 
primary  energy  source  for  its  facility  at 
its  Greenhouse  Complex  in  Rifie 
(Garfield  County).  Colorado. 

Pursuant  to  section  702(c)  of  the  Act 
and  10  CFR  501.69.  any  person  aggrieved 
by  this  order  may  petition  for  judicial 
review  thereof  at  any  time  before  the 
60th  day  following  the  publication  of 
this  order  in  the  Federal  Register. 

Issued  in  Washington,  D.C.  on  June  11. 
1985. 
Rot>ert  L.  Davies. 

Director.  Coal  and  Electricity  Division.  Office 

of  Fuels  Programs.  Economic  Regulatory 

Administration. 

|FR  Doc  85-15034  Filed  6-20-85;  8:45  am) 
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Office  Of  Energy  Research 

High  Energy  Physics  Advisory  Panel; 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770).  notice  is  hereby 
given  of  the  following  meeting: 
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Name:  High  Energy  Physics  Advisory  Panel 
(HKPAP). 

Dale  and  Time:  Monday,  July  1. 1985,  9:00 
am-6:no  pm.  Tuesday,  luly  2. 19ft5.  9:00  am- 
5:00  pm. 

Place:  l.S.  Department  of  Energy.  Room  A- 
410.  19901  Germanlown  Road.  Germanlown. 
MD  20H74. 

Contact:  Dr.  P  K.  Williams.  Executive 
Sci:retary.  High  Energy  Physics  Advisory 
I'and.  U.S.  Department  of  Energy.  ER-2:il. 
Washington.  DC  20545.  Telephone:  301/353- 
4829. 

Purpose  of  panel:  To  provide  advice  and 
guidance  on  a  continuing  basis  with  respect 
to  I  he  high  energy  physics  research  program.- 
Tentative  Agenda 
Monday.  July  1.  1985 

—Discussion  of  FY  1988  Budgets  for  National 

Science  Foundation/Elementary  Particle 

Physics  and  Departmi;nt  of  Energy/High 

Energy  Physics 
— Presentation  and  Distussion  of  Position 

Papers  Arising  from  the  1985  HEPAP 

Summer  Study 
— Presentation  and  Distussion  of  the  Report 

of  the  Subpanel  on  Computer  Needs  for  the 

Next  Decade  ' 

^Discussion  of  Initiation  of  a  .Mew  Suhpanel 

on  Advanced  Accelerator  RsD  and 

Technology 
—Public  Comment  (10  ttiinute  rule) 

Tuesday.  July  2.  1985 

— Discussion  of  US/)APAN  Cooperative 
Agreement  in  High  Energy  Physics 

— Discussion  of  Tentative  Conclusions  and 
Recommendations  olthe  1985  HEPAP 
Summer  Study 

—Public  Comment  (10  minute  rule) 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairperson  of 
the  panel  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Executive  Secretary  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  five  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 

Minutes:  Available  for  public  review 
and  copying  at  the  Public  Reading 
Room.  Room  1E-I9a  Forrestal  Building. 
1000  Independence  Avenue,  SW., 
Washington,  DC  between  9:00  a.m.  and 
4:(X)  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC  on  |une  18. 1985 
|.  Robert  Franltlin. 

Deputy  .\d\isory  Comtiitt£ttMana)iement 
Officer. 
|FR  Doc.  H5-15040  Filed  6-20-85:  8:45  am) 

BILLING  COK  MS0-01-M 


Federal  Energy  Regulatory 
Commission 

lOocltet  No.  TA85-2-22-000  and  TA85-2- 
22-0011 

Consolidated  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

June  19,  1985. 

Take  notice  that  Consolidated  Gas 
Transmission  Corporation 
(Consolidated)  on  June  13, 1985,  filed  a 
tariff  sheet  proposing  a  special,  out-of- 
period,  PGA  rate  decrease  to  reflect  in 
its  rates  immediately  a  rate  decrease 
from  one  of  its  major  pipeline  suppliers 
and  settlement  of  litigation  with 
members  of  the  Independent  Oil  and 
Gas  Association  of  West  Virginia.  The 
rate  revisions,  shown  on  Fourth  Revised 
Sheet  No.  31  would  be  effective  July  1, 
1985  and  would  remain  in  effect  until 
September  1, 1985,  when  superseded  by 
Consolidated's  regular  semiannual  PGA. 

Consolidated  has  included  in  its  filing: 

(a)  Rate  decreases  from  pipeline 
suppliers  amounting  to  12.58  cents  per 
dekatherm  in  the  Rate  Schedule  RQ 
commodity  rate; 

(b)  An  increase  in  the  refund  credit 
under  §  12.6  of  its  tariff  in  the  amount  of 
3.17  cents  per  dekatherm  in  the  Rate 
Schedule  RQ  commodity  rate. 

Consistent  rate  changes  are  proposed 
in  Consolidated's  other  sales  rate 
schedules.  No  changes  in  the  currently 
effective  PGA  surcharge  rate  of  12.59 
cents  per  dekatherm  or  other 
components  of  Consolidated's  rates  are 
proposed. 

Consolidated  requests  waiver  of  the 
notice  requirements  to  makeH«  rates 
effective  July  1. 1985.  Waiver  of  the  PGA 
time-of-filing  requirements  is  also 
requested  to  permit  the  proposed  rates 
to  become  effective  outside  of 
Consolidated's  normal  six-month.  March 
1st  and  September  1st,  PGA  rate  change 
schedule.  Consolidated  cites  the 
Commission  practice  of  accepting  out- 
of-period  PGA  filings  and  the  need  to 
maintain  competitive  and  accurate 
rates.  Additionally,  waiver  of  §  12.6  of 
Consolidated's  tariff  is  requested  to 
permit  supplier  refunds  to  be  amortized 
over  14  months  rather  than  the  12 
months  provided  for. 

Copies  of  the  filling  were  served  upon 
Consolidated's  jurisdictional  customers 
as  well  as  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NW..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385,211. 
385.214).  All  such  motions  or  protests 


should  be  filed  on  or  before  June  28. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  85-14989  Filed  6-20-85;  8:45  am] 

BILLING  COOC  •717-01-11 


1  Docket  No.  GT85- 16-0001 

El  Paso  Natural  Gas  Co.;  Tariff  Filing 

June  17. 1985. 

Take  notice  that  on  June  12. 1985.  El 
Paso  Natural  Gas  Company  ("El  Paso") 
tendered  for  filing,  pursuant  to  Part  154 
of  the  Federal  Energy  Regulatory 
Commission  ("Commission") 
Regulations  Under  the  Natural  Gas  Act. 
the  following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff: 

Tariff  Volume  and  Tariff  Sheet 

First  Revised  Volume  No.  1 
Third  Revised  Sheet  No.  501 
Third  Revised  Sheet  No.  502 
First  Revised  Sheet  No.  503 
Third  Revised  Sheet  No.  504 
Third  Revised  Volume  No.  2 

Seventeenth  Revised  Sheet  No.  1 
ThirteenUi  Revised  Sheet  No.  1-A 
Seventeenth  Revised  Sheet  No.  1-B 
Sixth  Revised  Sheet  No.  1-C.4 
Sixth  Revised  Sheet  No.  1-C.6 
Fourth  Revised  Sheet  No.  1-C.9 
Fourth  Revised  Sheet  No.  1-C.lO 
El  Paso  states  that  the  tendered 
revised  tariff  sheets  serve  to  update  the 
Index  of  Purchasers  in  its  First  Revised 
Volume  No.  1  Tariff  and  the  Table  of 
Contents  to  Third  Revised  Volume  No.  2 
consistent  with  recent  Commission 
orders  in  certain  docketed  proceedings, 
and  requests  that  they  be  accepted  by 
the  Commission  and  permitted  to 
become  effective  thirty  (30)  days  after 
the  date  of  filing. 

El  Paso  states  that  copies  of  the  filing 
have  been  served  upon  all  of  its 
interstate  pipeline  system  customers 
and  all  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
D.C.  20426.  in  accordance  with 
§  §  385.214  and  385.211  of  18  CFR.  All 
such  motions  or  protests  should  be  filed 
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on  or  before  June  25. 1985.  Protests  will 
)>e  consideied  by  the  Commis.sion  in 
"delermininx  the  appropriate  action  to  l)e 
t.iken.  but  v> ill  not  s»;i  we  to  ni.'ke 
protostaiits  p-irties  to  the  pri)i:eedi!iK. 
Any  person  wisiiirg  to  bei:onie  a  paity 
must  file  d  motion  to  intervene.  Copies 
of  this  filing  aie  on  file  with  the 
C'jmmissioi  and  iiri»  d\.iiial)le  f()r  piihlic 
inspectio.'i. 
Kanneth  F.  Piunib. 
Set  rotary. 

|KR  l)i>r    Ho-I-Ji*^*)  Kii.'d  fi-L'»MJ.'i;  K  J.i  .im| 
BiLUMG  COM  •717-«:-ll 

I  Docket  No.  C 185- 504-000 1 

Hadson  Gas  System.  Inc.;  Application 
for  Blanket  Limited  Term  Certificate 
and  Limited  Partial  Abandonment 
Authorization 

June  17,  19H"). 

Take  notice  that  on  June  M.  198.V 
Hadson  Gas  System.  Inr.  |  ■H.idson"). 
101  Purk  Avenue  Bu!ldin«.  Suite  1400, 
Oklahoma  City.  OkJdhoma  73i02.  filed 
ci.'i  application  pursuant  to  sections  4 
and  7  of  the  .Natural  (Jas  Act.  15  l'  S.C. 
717c.  717f.  and  the  provisions  of  la  CH? 
Part  157,  for  a  blanket  limited-term 
certificate  of  public  convenience  and 
necessitv  authorizinj?  Hadson  to  conduct 
a  short-term  spot  sales  marketing 
program,  hereinafter  referred  to  as 
fiadson  Unencumbered  Gas  Sales 
("HUGS'),  all  as  more  fully  set  forth  m 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Approval  would  (1)  authorize  the  sale 
of  natural  g^s  for  resale  in  interstate 
commerce:  (2)  permit  limited-term, 
partial  abandonment  of  certain  n.itural 
gas  sales:  (3)  confer  pre-granted 
ab.ini.!onment  authorization  for  sales  of 
natural  gas  made  pursuant  to  the 
requested  certificate:  (4)  authorize 
transportation  of  natural  gas  by 
interstate  pipeline  companies  able  and 
willing  to  participate  in  HUGS:  and  (5) 
confer  pre-granted  abandonment 
authorization  for  the  transportation 
service  allowed  under  the  reqijestoil 
certificate  Hadson  also  requests  the 
Commission  to  declare  that,  with 
respect  to  Hadson  and  is  activities,  the 
Commission  will  only  assert  Natural 
Gas  Act  juribdiction  over  sales  for 
resale  and  transportation  not  otherwise 
exempt  from  the  \GA. 

Under  HUGS.  Fiadson  proposes  to  sell 
natural  gas  qualifying  for  the  sections 
102.  103.  107  and  108  rates  under  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
15  U.S  C.  3301-3432.  Only  contaclrually 
committed  gas  will  be  sold.  Hadson  and 
participating  producers  will  seek 


temporary  releases  of  gas  from  the 
purchasers  in  order  to  nieot  market 
demand  for  natural  gas  s.iir's.  Releasing 
purchasers  will  be  absolved  from  take- 
or-pay  liability  for  any  volumes  of  g.is 
released  and  sold  under  the  program. 
Arrangements  for  transporting  the 
released  gas  will  be  made  on  a  case-by- 
c.ise  basis. 

It  a|ipe.irs  reasonable  and  i  onsistent 
with  the  pu!»lic  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  protest 
with  reference  to  said  application 
shrjuld  on  or  before  June  24.  1985.  file 
with  the  Federal  Energy  Regulatory 
Commission.  Washington.  D  C  2042fi.  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  .214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Under  this  procedure  herein  provided 
for.  unless  Applicant  is  otherwise 
advised,  it  will  be  unnecessary  for 
Applicant  to  appear  or  to  be  represented 
at  the  hearing. 
KeniMtb  F.  Plumb. 
St'cri'tary- 

(FR  Doc.  85-14991  Filed  tt-2»-8.S,  8  45  am) 
KLLINO  COOC  criz-Ai-ii 


I  Docket  Nos  CP85-544-  000  et  al.  | 

International  Paper  Co.  et  al.;  Natural 
Gas  Certificate  Filings 

June  l'.  1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  International  Paper  Company 

Docket  .\o.  CP8S-544-0(J0l 

Take  notice  that  on  May  24.  1085. 
international  Paper  Comp.my  (IPCo) . 
International  Paper  Plaza.  77  West  45th 
Street.  New  York.  New  York  10036.  filed 
in  Docket  No.  CP85-544-000  an 
application  pursu.int  to  section  7(t )  of 
the  Natural  Gas  A^^t  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  IPCo  to  ctinstruct  and 
operate  a  compressor  station  and  a 
lateral  pipeline  for  ihe  receipt  of  a  new 
gas  supply  from  Arkla.  Inc.  (.Arkla),  on 
its  .Natchez  Pipeline,  all  as  more  fully  set 
fi)rth  in  the  application  which  is  on  file 


with  the  Commission  and  open  to  public 
inspection. 

IPCi)  pKiposes  to  construct  a 
(.ompre.ss'ji  station  rp(|Uiring  200 
horsepower  that  would  compress  low 
pressure  gas  received  from  the  C'levron 
Oil  Companj  iChevron)  processing 
plant  in  Tensas  Parish.  Louisiana,  to  the 
pressure  of  its  Natchez  Pipeline  for 
ultimjte  transportation  and  delivery  to 
its  Natchez  Paper  Mill  in  Adams  County. 
Mississippi.  IPCo  also  proposes  to 
construct  and  operate  a  6-inch  lateral 
pipeline  to  interconnect  the  pipeline 
fai.ilitios  of  Southern  Natural  G.is 
Company  to  IPCos  Natchez  Pipeline,  at 
the  Chevion  plant,  for  the  receipt  of  up 
to  fl.OOO  Mcf  of  natural  gas  from  a  sale 
by  .Arkla.  It  is  explained  that  the  gas 
would  be  used  in  IPCos  mil!  for  process, 
boiler  fuel  and  space  heating  purposes. 

It  is  explained  that  the  estimated  cost 
of  the  proposed  compressor  station, 
later.il  and  related  facilities  of  S22».2,iO 
would  be  financed  by  IPCo  with 
corporate  funds. 

Commpiit  date:  July  8, 1985.  in 
accordance  with  Standard  Paragraph  h 
at  the  end  of  this  notice. 

Lone  Star  Gas  Company,  a  Division  nf 
ENSERCH  Corporation 

|l)oikoi.\u  C;P85-559-0u0l 

Take  notice  that  on  June  3.  198.").  Lone 
Star  Gas  Company,  a  Division  of 
KNSERCH  Corporation  (Lone  Star).  301 
South  \  iarwood  Street.  Dallas.  Texas 
75201.  filed  in  Docket  No.  CP85-559-000 
a  request  pursuant  to  section  157.205  of 
the  Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.205)  for  authorization  to 
construct  and  operate  sales  taps  and 
appurtenant  facilities  for  three 
residential  customers  and  one 
commercial  customer,  under  the 
certificate  issued  in  Docket  Nos  CP«;i- 
53-000  and  CP83-59-001.  as  amended  in 
CP83-59-002.  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Lone  St-,  proposes  to  construct  and 
operate  sales  taps  and  appurtenant 
facilities  in  order  to  sell  and  deliver 
appro.xim.itely  100  Mcf  of  natural  gas 
per  year  to  each  of  the  following 
residential  customers:  (1)  John  C.  Tayloi 
m  Fiilm.in  County.  Oklahoma:  (2) 
VVeslex  S.iwyer  in  Cleveland  County. 
Oklahoma:  and  (3)  M.H.  Boddy  in  Clay 
County.  Texas.  Lone  Star  also  proposes 
to  sell  appro:\imately  200  Mcf  of  natural 
gas  per  year  to  Nelda  Hagan.  a 
commercial  customer  in  Denton  County. 
Texas. 

Lone  Star  states  that  these  sales 
would  be  at  its  residential  and 


commercial  rates,  at  approved  by  the 
Oklahoma  Corporation  Commission  and 
the  Texas  Railroad  Commission.  It  is 
indicated  that  the  subject  volumes  of 
gas  are  not  expected  to  have  any 
significant  impact  on  Lone  Stars  peak 
day  or  annual  system  operations. 

Comment  date:  August  1. 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Penn-York  Energy  Corporation 
National  Fuel  Gas  Supply  Corporation 

(Docket  No.  CP85-282-O01| 

Take  notice  that  on  May  28. 1985, 
Penn-York  Energy  Corporation,  10 
Lafayette  Square,  Buffalo,  New  York 
14203,  and  National  Fuel  Gas  Supply 
Corporation  (National  Fuel),  1100  State 
Street,  Erie.  Pennsylvania  16501,  jointly 
referred  to  as  Applicants,  filed  in  Docket 
No.  CP85-282-001  an  amendment  to  its 
pending  a|ptitntion  filed  in  Docket  No. 
CP85-282-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act  to  reflect  the 
withdrawal  of  that  portion  of 
Applicants'  proposal  in  Docket  No. 
CP85-282-000  which  seeks  permanent 
certificate  authorization  for  summer 
storage  service,  all  as  more  fully  set 
forth  in  the  amendment  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

On  February  13, 1985,  Applicants  filed 
an  application  in  Docket  No.  CP85-282- 
000  requesting  authorization  for  Penn- 
York  to  construct  and  operate  certain 
facilities,  for  Penn-York  to  increase  the 
level  of  base  gas  in  its  storage  fields,  for 
National  Fuel  to  transport  and/or 
exchange  gas  to  be  sold  by  National 
Fuel  to  Penn-York,  and  for  National  to 
provide  2,00,000  Mcf  of  summer  storage 
service  to  Penn-Yotk  at  a  rale  of  15.42 
cents  per  Mcf. 

Applicants  request  that  section  11(e) 
and  corresponding  Exhibit  P  of  the 
application  filed  in  Docket  No.  CP85- 
282-000  which  relates  solely  to  summer 
injection  service  be  withdrawn  from  the 
Commission's  consideration.  Applicants 
state  that  the  withdrawal  of  the  request 
for  summer  injection  service  is  because 
of  indications  of  limited  customer 
interest  and  the  small  remaining  period 
for  service  in  the  current  injection 
season. 

Comment  date:  July  8. 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

4.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneoo  Inc. 

(Docket  No.  CP85-532-000| 

Take  notice  that  on  May  21.  1985. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee). 
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P.O.  Box  2511.  Houston.  Texas  77001. 
filed  in  Docket  No.  CP85-532-O00  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  for  Amoco  Production  Company 
(Amoco),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Amoco  has  reserved 
interests  in  certain  quantities  of  gas 
produced  in  Eugene  Island  Block  300, 
offshore  Louisiana,  which  Amoco  would 
use  to  fulfill  its  November  20. 1964, 
warranty  contract  with  Florida  Gas 
Transmission  Company  (FGT).  It  is 
explained  that  Termessee  would 
transport  up  to  10.000  Mcf  of  natural  gas 
per  day.  for  the  account  of  Amoco,  from 
Eugene  Island  Block  300,  offshore 
Louisiana,  and  redeliver  a  thermally 
equivalent  quantity  of  gas.  less  volumes 
for  Tennessee's  fuel  and  use.  less  lost 
and  unaccounted-for  gas.  and  less 
volumes  attributable  to  processing,  to 
the  interconnection  between  the 
facilities  of  Tennessee  and  FGT  at 
Tennessee's  Meter  No.  2-0366  near 
Games.  Mississippi  (Games  dehvery 
point),  and/or  the  interconnection 
between  Project  Sabine  18  and  FGT 
near  Vinton,  Calcasieu  Parish.  Louisiana 
(Vinton  delivery  point),  and  for 
deliveries  of  plant  volume  reduction  at 
the  Yscloskey  Processing  Plant  in  St. 
Bernard  Parish,  Louisiana  (Yscloskey). 

In  addition,  Tennessee  states  that 
pursuant  to  the  terms  of  the  March  27, 
1985,  transportation  agreement  between 
Tennessee  and  Amoco,  should  the 
capacity  of  the  pipeline  system  through 
which  the  gas  to  be  transported 
thereunder  be  insufficient  to  deliver  the 
total  of  (1)  the  quantity  of  up  to  10,000 
Mcf  per  day»  (2)  the  volumes  of  gas 
which  Tennessee  has  available  to  it  for 
its  own  purchase  and  transportation 
through  the  same  facilities  or  a  portion 
thereof,  and  (3)  the  volumes  of  gas 
which  Tennessee  is  obligated  by  virtue 
of  other  contracts  to  transport  through 
these  same  facilities  or  portion  thereof, 
the  quantities  to  be  transported  by 
Tennessee  for  Amoco  would  be  reduced 
to  a  pro  rata  share  of  all  gas  available 
for  transmission  by  Tennessee  through 
such  facilities.  It  is  stated  that  the 
transportation  agreement  would  become 
effective  on  the  date  of  its  execution, 
March  27, 1985,  and  would  be 
implemented  on  the  date  Tennessee 
commences  service  and  remain  in  full 
force  and  effect  until  June  30, 1987,  or 
the  termination  of  Amoco's  obligation 
under  Amoco's  November  20, 1964, 
warranty  contract  with  FGT.  whichever 
occurs  last,  at  which  time  it  shall 


terminate  subject  only  to  final 
adjustment  between  the  parties  in 
accordance  with  the  provisions  of  the 
March  27. 1985,  transportation 
agreement. 

It  is  asserted  that  Tennessee  would 
charge  Amoco  a  volume  charge  equal  to 
the  product  of  16.02  cents  multiplied  by 
the  total  volume  in  Mcf  of  gas  delivered 
by  Tennessee  for  the  account  of  Amoco 
during  the  month  at  the  Games  and/or 
Vinton  delivery  points,  and  a  plant 
volume  reduction  charge  equal  to  the 
production  of  10.89  cents  multiplied  by 
the  volume  in  Mcf  of  plant  volume 
reduction  delivered  by  Tennessee  for 
the  account  of  Amoco  during  the  month 
at  Yscloskey.  It  is  finally  stated  that 
Tennessee  would  also  charge  Amoco  a 
minimum  monthly  bill. 

It  is  further  explained  that  Tennessee 
would  accept  the  associated  liquid 
hydrocarbons  produced  with  the  gas 
and  transport  such  liquid  hydrocarbons 
for  the  account  of  Amoco  to  the  Tenneco 
Cocodrie  facility  in  Terrebonne  Parish, 
Louisiana,  provided  that  Amoco  makes 
the  necessary  arrangements  for 
separafion,  handling,  storage  of  liquid 
hydrocarbons,  gas  dehydration  and 
payment  for  such  services  with  the 
owners  of  such  onshore  facilities.  It  is 
asserted  that  Tennessee  would  charge 
Amoco  59.14  cents  per  barrel  for  the 
transportation  of  liquids. 

Comment  date:  July  8, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Consolidated  Gas  Transmission 
Corporation 

(Docket  No.  CP85-499-O00| 

Take  notice  that  on  May  8, 1985. 
Consolidated  Gas  Transmission 
Corpwation  (Consolidated)  445  West 
Main  Street.  Clarksburg.  West  Virginia 
26301.  filed  in  Docket  No.  CP8&^99-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  blanket 
certificate  of  public  convenience  and 
necessity  authorizing  it  to  render  service 
under  a  new  rate  schedule.  DST 
(Displaced  Sales  Transportation),  all  as 
more  fully  set  forth  in  the  application  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Consolidated  seeks  a  limited  term, 
blanket  certificate  of  public  convenience 
and  necessity,  with  pre-granted 
abandonment,  authorizing  firm  and 
interruptible  transportation  services  on 
behalf  of  end  users  on  Consolidateds 
system  where  the  effect  of  the 
transportation  would  be  to  displace 
Consolidateds  system  gas  supply  with 
natural  gas  purchased  from  producers, 
including  production  from 
Consolidateds  production  division.  It  is 
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st;itpd  that  the  rate  proposed  for  this 
ser\  ice.  together  with  thp  proposed 
revenue  treatment,  would  rompens.ite 
Consolidated  and  its  remaining 
customers  for  fixed  costs  and  the  .ictual 
costs  incurred  to  maintain  gas  supply  for 
the  beneficial  use  of  at!  system  sales 
customers.  It  is  stated  thai  this  service 
would  enable  Consolidated  to  offer  end- 
users  on  its  system  enhanced  access  to 
th<?  market  place  without  penalizing 
tratlitional.  remaining  sales  service 
cii.stomers. 

Consolidated  stales  that  a!l  large  end- 
users,  i.e.  those  taking  500  di  equivalent 
of  gas  per  ddy  or  more  under  the  rate 
schedule,  that  are  customers  of 
Cunsolidateds  Rate  Schedule  RQ 
wholesale  customers  would  be  el'gible 
for  DST  service.  It  is  stated  that 
although  Consolidated  has  received 
several  end-user  requests  for 
Iranspaortation  service.  Consolidated  Is 
not  now  able  to  identify  all  customers 
that  may  be  interested  in  DSTs<  rv  ice 
nor  the  quantities  they  may  w  ish  io 
transport.  Ctinsolidated  assets  that  the 
aii'horization  requested,  therefore, 
would  pertriit  service  to  be  rendered  to 
all  qualifying  end-users  on  a  blanket 
basis.  It  is  stated  that  these  end-users 
would  be  required  to  enter  into  service 
agreements  with  Consolidated  whereby 
end-users  and  Consolidated  would 
agree  to  either  firm  or  interrupt ible 
transportation  service  and  a  term  of  up 
to  |3)  three  years. 

Consolidated  states  that  it  plans  to 
off»;r  DST  until  December  31.  1086  on  an 
experimental  basis.  Therefore. 
Consolidated  proposes  to  ><bandon 
individual  tr.insactions  under  the  DST 
blanket  certificate  consistent  with  the 
term  of  the  individual  Conso!id:ifed/ 
end-user  service  agreement,  but  not 
later  than  December  31. 1989. 
Consolidated  states  that  it  wo'jld  file 
with  the  Commission  copies  of  all 
executed  service  agreements  in 
accordance  with  Part  154  of  the 
Commission's  Regulations. 

Consolidated  asserts  that  DST  service 
would  he  rendered  only  to  end-users 
that  n-..:y  be  considered  Consoliilated  s 
"core"  customers,  i.e.  existing  on-system 
s.des  customers. 

It  is  stated  that  no  new  facilities  need 
to  be  constructed  in  the  market  area, 
since,  by  definition.  DST  service  would 
displace  on-system  sales  !o.<d.  It  is 
further  stated  that  receipt  of  g.is  in 
supply  areas  would  be  subject  to  the 
availability  of  capacity. 

Consolidated  states  that  it  is  seeking  a 
separate  blanket  certificate  for  this 
service,  apart  from  the  current 
Commission  blanket  programs,  because 
of  the  novel  rate  treatment  proposed 
herein,  because  the  certificate  would 


allow  Consolidated  to  transport  pipeline 
production,  because  the  service  is 
available  on  a  firm  basis  to  better 
approximate  the  sales  service  offering 
currently  received  by  pot>;ntiaI  DST 
customers,  and  because  the  contract 
term  limitation  of  three  years  exceeds 
the  Commission  s  current  limitations  for 
blanket  arrangements  and  certificates.  A 
three-year  contract  limit  gives  DST 
customers  reasonable  access  to  reserves 
while  allowing  Consolidated  to  better 
manage  its  own  natural  gas  supply,  it  is 
claimed. 

It  is  stated  that  the  maximum  rate 
proposed  is  currently  71.80  cents  per  dl 
ei^uivalent.  plus  fi^el  costs  It  is  stated 
that  this  rate  is  subject  to  adjustments 
and  refunds.  It  is  also  slated  that  the 
71.80  cents-rate  is  composed  of  four 
components.  It  is  stated  that  the  first 
component  is  the  non-gas  conl.iined  in 
Copsolidateds  currently  effective  Rate 
Schedule  RQ  commoditj  rate.  It  is 
st.ttcd  that  this  rate  is  12.91  cents  per  dt 
equivalent.  Consolidated  states  that 
since  DST  gas  would  be  displacing  sales 
Consolidated  otherwise  would  have 
made  under  it  existing  RQ  rate  schedule. 
Consolidated  must  recover  at  a 
minimum,  the  non-gis  costs  in  its 
commodity  rates  so  as  to  prevent 
underrecovery  of  fixed  costs. 
Consolidated  states  that  it  would  retain 
all  revenues  collected  by  this  component 
consistent  with  its  approved  rate 
settlement  agreement  in  Docket  No. 
RP82-115.  Since,  it  is  stated,  the  Rale 
Schedule  applies  only  to  end-users 
taking  gas  from  rate  schedule  RQ 
wholesale  customers  of  Consolidated. 
Consolidated  would  continue  to  charge 
and  receive,  under  its  RQ  rate,  demand 
and  winter  requirement-qHantity  |\VRQ) 
amounts  attributable  to  DST  customers' 
load.  Consolidated  states  thit  its  RQ 
customers  and  DST  cust  jmers.  with  the 
super.ision  of  their  governing  state 
commissions,  can  best  d»:termine  how  to 
allocate  demand  and  WRQ  charges  at 
the  local  level  when  end-users,  in  fact, 
leave  the  utility  system  in  friv  or  of  direct 
purchases  from  producers. 

It  is  stated  that  the  second  component 
of  the  proposed  rate  is  designed  to 
defray  the  cost  of  non-aas  minimum 
commodity  bills,  if  ar^y.  payable  to 
Consulidated's  pipeline  suppliers.  It  is 
stated  that  when  DST  cu-stomers 
displace  sales.  Consolidated  may  incur 
minimum  bill  obligations  with  its 
pipeline  suppliers.  To  avoid  the 
possibility  of  other  customers 
subsidizing  the  proposed  service. 
Consolidated  states  that  it  would  charge 
a  unit  amount  equal  to  the  weighted 
average  of  the  current  non-gas  costs 
contained  in  Consulidated's  pipeline 
supplier's  minimum  commodity  bills.  It 


is  explained  that  this  amount  is 
currently  27.67  cents  per  dt  equivalent 
Consolidated  states  that  it  would  credit 
all  amounts  collected  by  this  component 
to  a  special  subaccount  of  Account  ^^*^ 
At  the  end  of  each  clendar  year. 
Consolidated  states  that  it  would 
compare  such  component  two  credits 
with  minimum  commodity  bill  charges 
actually  paid  in  the  calendar  year  DST 
service  is  rendered.  It  is  asserted  that  if 
any  excess  amounts  are  received  from 
DST  customers,  Consolidated  would 
refund  such  amounts  to  DST  customers 
and  a  debit  to  the  subaccount  of 
Account  191  would  be  made  to  reverse 
the  initial  credit  entry.  It  is  further 
stated  that  the  second  component  would 
not  be  charged  in  cases  where 
Consolidated  receives  full  minimum 
commodity  bill  credits  from  its  pipeline 
supplier(s)  as  a  result  of  the  transaction 
or  where  the  natural  gas  to  be 
transported  is  wellhead  supply  released 
by  Consolidated  into  the  transportation 
program. 

In  providing  the  proposed  service. 
Consolidated  states  that  it  would  be 
reducing  takes  from  producer  and 
pipeline  suppliers,  and  these  suppliers 
in  turn,  may  charge  or  allocate  take-oi 
p.iy  penalties  to  Consolidated.  It  is 
stated  that  Consolidated's  pipeline 
suppliers  would  have  an  opportunity  to 
allocate  such  take  or  pay  charges  to 
their  customers  as  part  of  genera!  rate 
cases.  To  assure  that  Consolidated's 
other  customers  would  not  be  harmed 
by  displacement  of  sales  service. 
Consolidated  proposes  to  include  in  its 
DST  rate  an  amount  equal  to  one  year  of 
carrying  charges  on  take-or-pay 
amounts  which  may  be  charged  or 
allocated  by  Consolidated's  suppliers  It 
is  stated  that  the  30-cent  charge 
designated,  component  three,  of  the  DST 
rate,  represents  an  estimate  of  the  unit 
amount  of  increased  take-or-pay 
carrying  charge  expenses  expected  to  be 
incurred  by  affected  pipeline  suppliers 
and  which  may  be  allocated  to 
Consolidated.  Consolidated  states  that  it 
would  credit  all  amounts  collected  by 
this  rale  component  to  a  subaccount  of 
Account  191  for  the  benefit  of  all 
Consolidated  sales  customers.  It  is  also 
stated  that  e'vsry  two  calendar  years 
Consolidated  would  compare  such 
credits  to  actual  take-or-pay.  non- 
rccoupable  prepaymen's  or  settlement 
payments  or  related  carrying  charges 
l)i!led  or  allocated  to  Consolidated  by  its 
pipeline  suppliers  for  payment  during 
the  i.alendir  years  DST  service  was 
rendered.  It  is  stated  that  any  amounts 
collected  in  excess  of  actual  liabilities 
paid  or  amounts  allocated,  would  be 
refunded  to  DST  customers  and  an 
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offsetting  debit  entry  to  the  Account  191 
subaccount  would  be  miide.  It  is  further 
slated  that  refunds  would  also  be  made 
in  cases  where  the  Account  191 
subaccount  credit  is  supported  by  a 
take-or-pay  payment,  which  is  later 
repaid  in  gas  or  chase!  where  such 
repayment  is  received,  refunded,  or 
allocated  to  Consolidated.  It  is  stated 
that  the  third  component  would  not  be 
charged  if  the  end-user  obtains  its  gas 
supply  from  a  source  which  affords 
Consolidated  full  take-or-pay  reliefer 
from  a  producer  source,  including  the 
production  division  of  Consolidated, 
currently  connected  to  Consolidated  and 
part  of  its  system  supply. 

By  applying  component  two  and  three 
revenues  against  costs.  Consolidated 
states  that  it  would  effectively  reduce 
gas  costs  which  would  have  been 
tracked  to  Consolidaled's  other 
customers  through  its  PGA.  Finally,  it  is 
stated  that  the  DST  rule  would  include 
as  its  component  foul  the  current  CRl 
surcharge. 

During  the  term  of  the  DST  blanket 
transportation  certificate.  Consolidated 
stales  that  it  would  continue  its  efforts 
to  minimize  minimum  bill  penalties  and 
t,ike-or-pay  amounts  allocated  by 
pipeline  suppliers  to  It.  It  is  stated  that  if 
these  efforts  are  successful,  and  it  is 
determined  that  penalties  would  not.  in 
f.ic:t.  be  incurred  in  any  year  of  the 
experimental  program.  Consolidated 
would  revise  its  DST  rate  to  eliminate 
all  or  part  of  component  two  and  three 
amounts.  However,  it  is  stated  that  in 
1985.  DST  customers  would  be  charge 
components  two  and  three  because 
Consolidated  is  currently  below 
minimum  commodity  bill  levels  with  one 
major  pipeline  supplier  and  because 
payments  are  being  made  this  year  to 
reimburse  Tennessee  Gas  Pipeline 
Company,  a  Division  of  Tenneco  Inc. 
(Tennessee)  for  take-or-pay  payments 
pursuant  to  a  settlement  agreement 
approved  in  Tennessee's  Docket  Nos. 
RPa3-8.  et  a  I. 

It  is  stated  that  although  the  DST 
service  option  would  properly  charge 
transportation  customers  for  costs  they 
impose  on  the  system  by  switching  to 
transportation  services,  some 
circumstances  would  arise  where  the 
DST  rate  would  not  be  competitive  with 
other  fuel  supply  or  transportation 
alternatives  that  the  end-user  has.  It  is 
asserted  that  in  order  to  preserve 
throiii^hout  on  Consolidated's  system, 
therefore,  it  may  be  r^-quircd  to  continue 
to  offer  Rate  Schedule  TI  service  in 
instances  where  the  end-user  has 
alternate  fuel  capability  or  an  alternate 


gas  supply  which  can  be  delivered 
through  an  alternate  gas  supply  which 
can  be  delivered  through  an  alternate 
transportation  route  where  the  delivered 
cost  at  the  burner  tip  of  the  alternate 
supply  is  at  a  price  lower  than  the 
current  delivered  cost  of  gas  from 
Consolidated's  system  supply;  or.  has  an 
alternate  gas  transportation  route  at  a 
cheaper  rate  than  the  DST  rate. 
It  is  stated  that  service  to  new 
cogeneration  facilities  recently  proposed 
by  Consolidated  on  April  19. 1985.  under 
a  new  rate  schedule.  CT.  in  Docket  No. 
RP85-139-000  and  service  to  new  or 
incremental  loads  would  not  be  affected 
by  the  instant  proposal.  It  is  stated  that 
the  DST  rate  is  developed  in  response  to 
requests  for  transportation  service 
which,  if  honored  at  current 
transportation  rate  levels,  could  have 
caused  harm  to  Consolidated's 
remaining  system  sales  customers 
because  they  would  be  left  with 
supporting  Consolidated's  fixed  costs  of 
gas  supply. 

It  is  further  stated  that  the  goal  of  DST 
rate  is  to  give  Consolidated  system  end- 
users  a  new  gas  purchase  choice  at  a 
rate  low  enough  to  make  transportation 
agreements  practical  and,  at  the  same 
time,  protect  system  sales  customers 
from  the  burden  of  carrying  all  costs  of 
standby  service.  The  rate  would  tend  to 
make  Consolidated  and  its  customers 
economically  indifferent  as  between 
sales  and  transportation  service,  it  is 
asserted. 

Consolidated  states  that  the  proposed 
rate  recognizes  that  Consolidated 
acquired  and  has  maintained  its  long- 
term  gas  supply,  in  part,  for  the  benefit 
of  DST  customers.  Consolidated  states 
that  it  is  ready  to  resume  sales  service 
to  these  customers  by  virtue  of  its 
continuing  obligations  and  rights  under 
its  sales  agreements  with  its  wholesale 
customers. 

It  is  stated  that  some  of 
Consolidated's  customers  may  be 
required  to  file  transportation  tariffs 
with  their  state  regulatory  commissions 
and  some  of  Consolidated's  suppliers 
may  utilize  existing  blanket  certificate, 
special  marketing  program  or  other 
authorities  to  transport  gas  for  further 
transportation  by  Consolidated. 
Otherwise,  it  is  asserted,  Consolidated 
knows  of  no  other  applications  to 
supplement  or  effectuate  the  proposals 
which  must  be  or  would  be  filed  by  it, 
its  customers,  or  any  other  person  with 
any  other  federal,  state,  or  other 
regulatorv  body. 

Comment  c^ate:  July  8. 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulato^'  Commission,  825  North 
Capitol  Street,  NE„  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
.Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  davs  after  the  time  allowed  for 
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filing  a  protest,  the  instant  request  shall 

be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

KeniMlh  F.  Plumb. 

Sfcretary. 

\VR  Doc.  85-15000  Filed  &-20-85:  B.45  am) 

MLUm  coot  S/U-OMi 

I  Docket  No.  SA85-37-000] 

Midwestern  Gas  Transmission  Co.; 
Petition  for  Adjustment 

June  1&  1965. 

Take  notice  that  on  May  23. 1985. 
Midwestern  Gas  Transmission 
Company  (Petitioner).  1100  Milam 
Building.  Houston,  Texas  77002.  filed,  in 
Docket  No.  SA85-37-000.  a  petition  with 
respect  to  its  Southern  System,  for  an 
adjustment  pursuant  to  section  502(c)  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  for  an  exemption  from  the  filing 
requirements  of  204(b)(2)  of  the 
Commission's  Regulations,  all  as  more 
fully  set  forth  in  the  petition  which  is  on 
file  with  the  Commission  and  open  for 
public  inspection. 

Petitioner  states  that  the  collection 
and  review  of  its  Southern  System's 
essential  agricultural  use  requirements 
data  and  the  preparation  of  the  annual 
update  of  its  index  of  customer 
requirements  under  §  281.204(b)(2)  of  the 
Commission's  Regulations  require 
substantial  time  and  expense  on  the  part 
of  agricultural  users  and  Petitioner's 
customers,  personnel  and  Data 
Verification  Committee. 

Petitioner  also  states  that  it 
anticipates  that  it  would  be  able  to  meet 
the  full  requirements  of  its  customers  in 
the  near  term  as  indicated  in  Petitioner's 
FERC  Form  16  filed  May  15. 1985.  and 
FERC  Form  15.  for  the  year  ended 
December  31. 1984.  Iherefore.  Petitioner 
submits  that  annual  compliance  with  the 
filing  requirements  of  S  281.204(b)(2)  is 
currently  unnecessary  and  would  result 
in  a  special  hardship  and  unfair 
distribution  of  burdens  to  Petitioner  and 
Petitioner's  customers  on  its  Southern 
System. 

Petitioner  further  states  that  it  would 
make  timely  and  appropriate  tariff 
filings  to  comply  fully  with  the 
Commission's  Regulations  implementing 
section  401  of  the  NGP.A  should 
Petitioner  determine  at  a  future  date  that 
it  would  not  be  able  to  meet  its  full 
customer  requirements  on  its  Southern 
System  or  should  its  FERC  Form  16 
projections  indicate  a  supply  deficiency. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  are  found  in 
Subpart  K  of  the  Commission's  Rules  of 
Practic  and  Procedure. 

Any  person  desiring  to  participate  in 


the  adjustment  proceeding  shall  file  a 

motion  to  inter\ene  in  accordance  with 

the  provisions  of  such  Subpart  K.  All 

motions  to  intervene  must  be  filed 

within  15  days  after  publication  in  the 

Federal  Register. 

Kenneth  F.  Plumb. 

Secretary: 

[PR  Doc.  65-14992  Filed  »-20-85:  8;4S  am) 

•lUJMG  COOC  •717-«t-« 

•  Docket  No.  TA85-2-55-OO0] 

Mountain  Fuel  Resources,  inc^ 
Informal  Conference 

June  19.  1985. 

Take  notice  that  an  informal 
conference  will  be  convened  on 
Thursday,  Ju'.y  11. 1985.  at  10:00  am.  in 
the  offices  of  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  D.C. 
20426.  The  conference  will  address  the 
issues  raised  by  Mountain  Fuel 
Resources,  Inc.'s  May  1. 1985  purchased 
gas  adjustment  filing  in  the  above- 
captioned  docket. 

All  interested  persons  and  Staff  will 
be  permitted  to  attend. 
Kenneth  F.  Plumb. 
Secrvlary. 
(FR  Doc  85-14993  Filed  6-20-85:  8:45  am) 

BILLING  COOC  (riT-OI-W 

(Docket  No*.  Of 85-520-000  et  el.) 

Pagnotti  Enterprises,  Inc.,  et  al.;  Small 
Power  Production  and  Cogeneration 
Facilities;  Qualifying  Status;  Certificate 
Applications,  etc. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Pagnotti  Enterprises,  Inc. 
(Docket  No.  QF85-52O-00OI 
June  17.  1985. 

On  lune  3. 1985.  Pagnotti  Enterprises. 
Inc..  (Applicant).  P.O.  Box  450.  Pittston. 
Pennsylvania.  18640.  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  plant  is  to  be  an  80  megawatt 
facility  located  at  the  Hazleton  Shaft 
Colliery  in  Hazelton.  Pennsylvania.  The 
plant  will  use  low  heating  value 
anthracite  refuse  located  adjacent  to  the 
site  for  fuel.  The  facility  will  use 
Fluidized  Bed  Combustion  technology 


and  will  consist  of  a  FBC  boiler,  steam 
turbine  and  generator. 

2.  The  Procter  and  Gamble  Paper 
Products  Company 

(Docket  No.  QF85-524-O0OJ 
June  17.  1985. 

On  June  6. 1985.  The  Procter  and 
Gamble  Paper  Products  Company 
(Applicant).  P.O.  Box  599.  Cincinnati. 
Ohio  45201  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Natural  gas  will  be  the  primary  energy 
source  of  applicant's  proposed  topping 
cycle  cogeneration  facility.  The 
combustion  gas  turbine  facility  which 
will  have  a  power  production  capacity 
of  approximately  50  megawatts  will  be 
located  at  the  applicant's  Mehoopany 
Plant  at  Mehoopany.  Pennsylvania.  Heal 
rejected  from  the  combustion  turbine 
will  be  used  in  paper  manufacture. 
Installation  of  the  facility  began  in 
September  1984 

3.  Oneida  County  Department  of  Public 
Works 

[Docket  No.  QF85-51&-O00I 
June  12. 1985. 

On  May  28.  1985.  the  Oneida  County 
Department  of  Public  Works.  Division  of 
Solid  Waste  Management,  of  River  Road 
(State  Route  365),  Rome.  New  York 
13440-6913,  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  small  power  production 
facility  is  located  in  Rome.  New  York. 
The  facility  consists,  in  part,  of  a  boiler 
and  a  steam  turbine/generator.  The 
primary  source  of  energy  is  municipal 
solid  waste.  The  maximum  electric 
power  production  capacity  of  the  facility 
is  2200  kW.  The  generated  steam  is  sold 
to  Griffiss  Air  Force  Base  with  excess 
steam  used  for  the  electric  power 
generation. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
NorthCapitol  Street  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CTR  385.211 
and  385.214).  All  such  motions  or 
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protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appffopriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubic 
inspection. 
Kenneth  F.  Plumb, 
Sfcrvlary. 
|KR  Doc.  85-14999  Filed  6-20-85:  8:45  ani| 

BILLING  CODE  6717-01-M 

[Docket  No.  RP65- 163-000 1 

Panhandle  Eastern  Pipe  Line  Co.; 
Change  in  FERC  Gas  Tariff 

|une  19, 1985.  I 

Take  notice  that  on  June  13. 1985, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  the 
following  sheet  to  its  FERC  Gas  Tariff. 
Original  Volume  No.  1: 
Fourth  Revised  Sheet  No.  3-C 

Panhandle  stales  that  this  sheet  is 
submitted  to  identity  the  transportation 
rate  for  backhaul  service  performed 
pursuant  to  Panhandles  Rate  Schedule 
IT.  Panhandle  proposes  that  this  sheet 
become  effective  July  1, 1985. 

A  copy  of  this  filing  has  been  served 
on  Panhandle's  jurisdictional  customers 
and  respective  State  Commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  28, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

IFR  Doc.  85-14994  Filed  6-20-85:  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  G-2629-001  et  al.l 

Phillips  Petroleum  Company  et  al.; 
Applications  for  Certificates, 
Abandonments  of  Service  and 
Petitions  to  Amend  Certificates  ' 

June  19. 1985. 
Take  notice  that  each  of  the 


'  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


Applicants  listed  herein  has  filed  an 
application  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  July  2, 
1985.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C.  20426.  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  .214).  All  protests  filed  with  the  | 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  pa=tif8  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 


Docket  No  and  dated  filed 


Applicant 


Purchaset  and  location 


-U 


Pnceper  1.000  It' 


G-2629-OOI.  June 
G-2894-001.  0.  June 


13.  19851. 
ne  10.  IMS 


Phillips  Petroleum  Co .  336  MSAL  BWg.,  Bartlesville. 
OK  74004, 

is I  ARCO  Oil  &  Gas  Co.  Dwision  of  Atlantic  Rchlield 

Co.  PO  Box  2819.  Dallas.  TX  75221. 

G-4579-032.  C.  June  10.  19$5 1  Oties  Serxce  Oil  &  Gas  Cofp .  PO  Boi  300.  Tulsa. 

I      OK  74102 
G-5236-006.  0.  June  4.  198S Cat»l  Corp  .  125  High  Street.  Boston.  MA  021 10 


G-18479-000.  F.  June  10.  1f85 Tlie  George  R   Brown  Pannersfiip  (Succ  in  Interest 

to  George   H    Brown).   1450  One   Allen  Center. 
Houston.  TX  77002 
Fina  Exploration.  Inc    (Succ    to  Pelrofina  Explora- 
tion. Inc  ),  PC  Box  2159.  Dallas.  TX  75221 

CI79-44-001,  0.  June  6.  19« !  Gull  Oil  Corp .  PC  Box  2100.  Houston.  TX  77252 


0178-781-002.  E.  June  5.  IS 


CI82-310-O02.  F  4  C.   Jun*   10.  ,  Pnillips  Petroleum  Co    (SuCC    in  Interest  to  Ptiillips 

1965  !      Oil  Co  who  Succ  to  tt>e  Interest  of  Aminoil,  Inc.). 

336  HS4L  BIdg .  Bartlesville.  OK  74004. 

Holfco  Petroleum  Corp  (Succ  in  Interest  10  Coleve 

and  Columbia  Gas  Development  Corp ).  PO.  Box 

4436.  Houston.  TX  77210 

CI85-482-000.  B.  June  6,  1*5 1  Prenalta  Corp.  PO  Box  2514.  Casper.  WY  82602  .. 


CI85-479-00  A  CI85-480-000.  E 
Apr   12.  1984 


I  Northern  Natural  Gas  Co .  Spratjeny  Plant.  Permian 
I      Basin  Area.  Midland  County.  Texas 

El    Paso    Natural    Gas    Co.    Vanous    Fields     Lea 
j      C^ounty.  New  Mexico 

!  Lone   Star   Gas   Co .    Katie   Field,   Gannn   County. 
.      Oklahoma. 

'  Columbia  Gas  Transmission  Corp..  (CJatiot)  Bradley 
Station.  Wyoming  Co .  WV  (Columbia)  McDovuell 
I      Co  .  WV, 

Flonda  Gas  Transmission  Go .  North  Monte  Chnsto 
!      Field  Hidalgo  County,  Texas 

',  Northern  Natural  Gas  Co .  High  Island  Block  A-571, 

;      Offshore  Texas 

•  Southern  Natural  Gas  Co .  East  Golden  Meadow. 

Kings  Ridge  and  Coffee  Bay  FieWs.   Lafourche 

Pansh.  Louisiana, 
Texas    Eastern    Transmission    Corp ,    West    Delta 

Block  86  Field.  Offshore  Louisiana 

!  Columbia  Gas  Transmisskjn  Corp .  West  Cameron 
i      Block  531.  Offshore  Louisiana 

i 


085-483-000.  B.  June  3.  1^85.. 


Tascosa  Gas  Company.. 


CI85-484-000.  B  June  6.  19*5 ■  Conoco  inc .  PO  Box  2197.  Houston.  TX  77252.. 


Colorado  Interstate  Gas  Co .  State  of  Wyoming  Well 
I  11-36.  Point  of  Rock  Field  C  NW/4  Sec  36. 
I  T20N.  R101W.  Sweetwater  County.  Wyoming 
j  Phillips  Petroleum  Co .  Millie  Brady  Lease.  Section 
I  220.  Block  1-C  GH4H  RR  Sunrey.  Shemian 
County.  Texas 

Phillips  Petroleum  Co .  Bayview  FiekJ.  Crane  County. 
1      Texas 


(21 
(3|. 
(4».. 

(5).. 

(6).. 
(7).. 


(81... 
(91... 
(101.. 
(11).. 
(12(.. 


Pressure 


1473 


14.73 


14.73 


14.73 


14.73 


1473 
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Doduf  No.  md  dBiwd  fitod 


CI85-48S-000      (CITT-JWJ. 
Jun*  7.  IMS 


Tl 


B. 


A«*<ant 


PufchsMt  and  locaiion 


ctas-4e6-ooo     (Oeft-rioi. 

Jwi«4.  1965  i 

CiSS-487-000.  B.  June  10.  1965  . . 

065-497-000  B  Jun*  10.  1965      ' 

CI85-S01-000      (079-507).      B. 
Jun«  11.  1965 

085-505-000.  F.  Jww  13.  1965 

065-506-000.  A.  Jun*  13.  1965 


Amoco  Produclion  Co..  P  O  Box  3092.  Houston.  TX 
77253 

CtbctCctv.  125  High  Str**i  Boston.  MA  02110 

Ccnono  Inc _ 


Ltf>WTiM  CM  *  Qat.  kie..  PC  Bo*  392.  We— ntXTfl. 

TX  77471 
MonMilo  CM  Co.    1300  Post  Oak  To«w.   5051 

W—tlWJW*.  Houston.  TX  77056. 

I  Enron  Oxp   (Succ    <n  Maresl  to  Mas*  PMrolaum 
I      Co ).  P  O  Bo«  2180.  Houston.  TX  77252-2180 
I  FMP  Oparatirg  Co .  a  Umlsd  PannariWp.  P  O.  Bo« 
6600.  Itoun*.  LA  70009 


Nofinam  Gas  Moducts  Co    (Succ    to  Pany  Gas 
Paoos    VaHey    and    Abeil    McKa* 
County.  Taxaa. 
ColumtM  Gas  Tranamoaan  Co>p.  HutI  Cre«k  Os- 

met  Wyommg  Co  w<d  l4cOowelt  Co.  WV 
PMtips  Palrolaun  Co .  Bayviaw  FieM.  Cran*  County. 

Taus 
Valley  Gas  Transnmsion.  Inc .  Yeary  Fiek).  Kleberg 

County.  Texas. 
Cotumtxa  Gaa  Transnwaion  Corp .  G^lvaslon  Ara* 

Blodis  A-156  and  A-157,  Soutti  Addrtnn.  Federal 

Otfinora  Texas. 
Sea  Ratal  Pipekne  Co .  Eugene  island  Btoch  330. 

OttsKora  Louaiana 
Transconanantal  Gaa  Pip*  Un*  Corp .  Scum  Vdrsh 

Wwid  Aiaa  Blodi  174.  Field.  Ottshore  Lou>»ana 


Pncapw  1.000  n* 


(13).- 

(14). 
(12).. 
(15). 
(16). 

(in- 

(16).. 


Piaaaur* 


14.73 
•4.73 


■  Appkcant  ■  ttng  lor  an  addrtnn  o«  ar  illamals  tfaHnary  pomt.  .     , 

>  Th*  prcssur*  al  «t«eti  tw  gas  «as  bavig  oelrvarad  yaduatty  dackned  unai  «  was  loo  km  to  allow  Mm  gas  to  *nter  El  Paso's  lire  Imiato)^  o<  coinpression  laciMies  by  Applicant  was 


'  Applcwit  ■  tikng  under  IntaiUta  Rdkwv  Gas  Pufctiasa  ClonSract  dated  2-14-85  and  Amendments  dat^  3-1-65  and  5-1-6S 

•  Corpocala  rao«ganna»on    >wpettalion  to  eontnua  by  Cranbany  P^wlma  Corporabon. 

'  By  G«M>«  Aanynant  aid  ConMyanc*  e«ec«v*  2-1-84.  Alic*  Pratt  Brown,  ndmduaky  and  as  Independent  Executrn  o«  Ihe  El'-ate  ol  George  R  Brown.  Oacaaaad  conveyed  all  iignt. 
aoe  and  ntaraat  *i  ■<•  laaaaa  aaJcalad  under  Iha  Conaact  to  Brown  Partnarsh*  George  R  Brown  died  tastala  on  1-22-83 

•  Aaagnnenia  dated  12-26-64  to  b*  ettbcbv*  aa  o«  10-1-64.  Amancan  Petrotma  Company  al  Texas  (APCOT)  assigned  to  Peiro*<na  aH  APCOT  s  ilgnt.  tMa  and  merest  m  Iti*  pnipenws 
vid  by  asaoranant  aftec***  aa  01  1-1-85.  PeaoVia  assigned  to  Fna.  i»  ol  Pelrotma's  nqnt.  title  and  nierasi  m  lt<s  propertws^ 

'  QiM  t«a  now  lialaiiniiad  that  much  ol  tie  aoaag*  covered  by  tin  ongnal  contract  daleo  8-20- S6  tt>e  replacement  contract  dalad  7-11-78  and  ttie  roMovar  contract  dated  7-1-83  was 
not  conveyed  to  GuM  or  tie  laaaaa  tiave  expved  or  have  baan  termnaied 

•  EITecava  l-1-65.  Ptrima  CM  Comoary  aaaffwd  to  Applicwil.  Ha  merest  n  OCS  Laaa*  No*.  0CS-G2934.  OCS-G-4243  and  OCS-G4895  wtucn  comprisa  West  Delta  Btodii  85  and  86. 
Ottshore  Lousim.  Appacvt  proposes  k)  coninue  tlw  sM  o4  natural  gas  to  TETCC.  pmuani  to  tia  tarm*  and  proviaions  d  the  Gas  PuroNiM  Contract  deled  5-26-62  Applicant  and  TETCO 
by  Amandmant  dated  9-6-64  executed  3-26-86.  have  agreed  to  th*  adiMan  ol  acraaga.  by  both  axtanaion  ol  surlaca  acreage  and  removal  a«  the  pnor  depth  kmlalion.  to  the  5-28-82. 
Conaact  Two  ot  »w  assonad  proparaet.  OCS  Lease  No*.  0CS-G4243  and  (X:S-G4695  have  been  datsiniinad  to  be  naw  ottshore  leases 

•  Eflacav*  as  ol  12-^-80.  Cotav*  ^-xl  Colb<T,b«  C>as  Davetopment  Corporatnn  (Assignor*)  aasvMd  the*  marests  m  cattam  properties  to  H.ulfco. 

■■'  \Me8  •  daptelad  wMh  m  producaon  ance  November.  1963.  Worliover  ol  well  mdKaled  only  water  production  The  wea  needs  to  b*  plugged  and  abandoned  to  meet  lease  requremenls 

■  ■  All  production  i«ider  Ihe  leas*  has  ceased  and  Ihe  leaae  has  aspved  lor  lack  ol  production  Taacosa  Gas  Company  therelora  no  kmger  ha*  the  nght  to  eipiore  or  develop  the  acreage 
nvoNad 

' '  Non-producSon  and  the  contract  has  passed  lf<e  primary  term 

"  The  pmwy  tarm  tor  •»  base  contract  eipeed  on  2-1-82  Norltiem  and  Amoco  have  now  entered  mto  a  rollover  contract  dated  12-18-84.  which  is  a  "porcenl  ol  proceeds "  conuact 

'*  Gaa  supply  •  dnilitm 

'•  The  Contract  expead  by  «  terms  on  1  i-i  -83  Valley  Gas  Trwismsston's  productian  lina  constructed  m  1963  has  expenenced  signilicant  detenoranon  which  has  created  kne  breaks  and 
svvAcam  ine  toss  wm  VaMay  Gas  Trananwsion  has  alacted  not  to  spend  the  kmd*  nacaaaary  to  rabiAl  Ha  galhenng  system  and  has  elocled  to  and  has  consented  to  the  lermmabon  ol  the 
contact  and  Ihe  abandonment  ol  such  acreage 

"  The  dattcaled  reserve*  mtsr  contract  Ircm  Blocks  A-157  and  A-156  have  now  i>**n  d«plet*d.  ttie  last  production  occuning  m  May  1963 

' '  By  asagnmarM  dated  12-26-64.  Exxon  acqiarad  cartaai  undeveloped  acreage  Irom  Maaa  Petroleum  Company 

■•  Appkcani  a  lifeng  .niar  Gaa  Purchase  Contract  dated  6-7-65 

F*ng  Coita  A— kiRial  Service.  B— Aljendonment  C— Amendment  to  add  acreage,  O— Amandmeni  to  delete  acreage;  E— Total  Succession.  F— Partial  Succession 


[FR  Doc.  85-1499S  Filed  fr-20-B5:  8:45  am] 

BHUNQ  CODE  t717-Ot-M 


[Docket  Nos.  ID- 1779-002  et  al.] 

Richard  E.  Disbrow  et  aU  Interlocking 
Directorate  Applications 

June  17. 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Richard  E.  Disbrow 

IDocket  No.  ID- 1779-00:;) 

Take  notice  that  on  June  6, 1985 
Richard  E.  Disbrow  (applicant)  Hied  an 
application  pursuant  to  section  305(b)  of 
the  Federal  Power  Act  to  hold  the 
following  positions: 
President  &  Director — AFJ*  Generating 

Company 

*  Vice  President  *  Director — 
Appalachian  Power  Company 

*  Vice  President  &  Director — Columbus 
and  Southern  Ohio  Electric  Company 

*  Vice  President  A  Director — Indiana  k 

Michigan  Electric  Company 
'Director  A  Vice  President — Kanawha 
Valley  Power  Company 

*  Vice  President  A  Director — Kentucky 

Power  Company 

*  Vice  President  A  Director — Kingsport 

Power  Company 


*  Vice  President  A  Director — Michigan 
Power  Company 

*  Vice  President  A  Director — Ohio 
Power  Company 

*  Vice  President  A  Director — Wheeling 
Electric  Company 

'  Positions  previously  authorized. 

Comment  date:  July  2. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  John  T.  Newton 

(Docket  No.  ID-14«)-002| 

Take  notice  that  on  June  6, 1985  John 
T.  Newton  (applicant)  filed  an 
application  pursuant  to  section  305(b)  of 
the  Federal  Power  Act  to  hold  the 
following  positions: 
Senior  Vice  President  and  Director — 

Kentucky  Utilities  Company 
Senior  Vice  President  and  Director — Old 

Dominion  Power  Company 
Director — Electric  Energy,  Inc. 

Comment  date:  July  2. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 


D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  parly 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenoeth  F.  Plumb, 
Secretary. 
jFR  Doc.  B5-14»9e  Filed  6-20-85;  8:45  am] 

BILLING  COOC  (717-01-11 


(Oochet  No.  EL85-1 1-003] 

Souttiern  California  Edison  Co.; 
Refund  Report 

June  17.  1985. 

Take  notice  that  on  May  29, 1985. 
Southern  California  Edison  Company 
submitted  for  filing  a  refund  report 
pursuant  to  the  Commission's  letter 
order  dated  April  29, 1985. 

Any  person  desiring  to  be  heard  or  to 
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protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington.  D.C.  20426.  on  or 
before  June  24. 1985.  Comments  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 


Secretary. 

|FR  Doc.  85-14996  Filed  6-20-85;  8:45  am] 

BILUNG  CODE  6717-01-M 


I  Docket  No.  RP85-164-000] 
Southern  Natural  Gas  Co.;  Filing 

June  19.  1985. 

Take  notice  that  on  June  11, 1985. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  proposed  sheets  to  its  FERC 
Gas  Tariff,  Sixth  Revised  Volume  No.  1: 

Original  Sheet  No.  30B 
Original  Sheet  No.  30C 
Original  Sheet  No.  30D 

Southern  states  that  it  is  filing  these 
sheets  pursuant  to  the  Commission's 
June  7, 1985  order  in  Docket  No.  CP85- 
464-000  which  authorized  Southern  to 
implement  its  proposed  Flexible 
Discount  Rate  Schedule.  The  proposed 
effective  date  of  the  tariff  sheets  is  June 
7, 1985. 

Southern  indicates  that  copies  of  the 
filing  have  been  mailed  to  all  its 
jurisdictional  purchasers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  28, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kennetli  F.  Plumb, 


Secretary. 

[FR  Doc.  85-14997  Filed  6-20-85;  8:45  am] 

BILUNG  CODE  Srir-OI-M 


(Docket  Nos.  CP85-556-000  et  al.] 

United  Gas  Pipe  Line  Company  et  al.; 
Natural  Gas  Certificate  Filings 

June  14.  1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipe  Line  Company 
(Docket  No.  CF83-o56-000) 

Take  notice  that  on  May  31, 1985. 
United  State  Pipe  Line  Company 
(Applicant).  Post  Office  Box  1478, 
Houston,  Texas  77001,  filed  in  Docket 
No.  CP85-556-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natual  Gas  Act  (18  CFR  157.205)  for 
permission  and  approval  to  abandon  its 
Magnolia  Petroleum  Company-Kilgore 
Camp  2-inch  lateral  line  in  Gregg 
County,  Texas,  under  the  authorization 
issued  in  Docket  No.  CP-82-430-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

It  is  stated  that  the  Magnolia 
Petroleum  Company-Kilgore  Camp  2- 
inch  lateral  interconnects  with 
Applicant's  Longview-Tyler  line  at 
index  8-12  in  Gregg  County,  Texas. 
Applicant  states  that  the  facilities  were 
installed  in  1924  and  were  authorized  in 
Docket  No.  G-232.  It  is  asserted  that  the 
lateral  enabled  Applicant  to  deliver 
natural  gas  to  Entex  Inc.  (Entex)  for 
resale  to  Mobil  Pipe  Line  Company 
(Mobil).  It  is  stated  that  Entex  and  Mobil 
have  informed  Applicant  that  such  gas 
service  is  no  longer  needed  by  Mobil. 

It  is  asserted  that  the  proposed 
abandonment  would  be  without 
detriment  or  disadvantage  to 
Applicant's  other  existing  customers. 

Comment  date:  July  29. 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Columbia  Gas  Transmission 
Corporation 

(Docket  No.  CP85-517-000] 

Take  notice  that  on  May  17, 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  S.E.,  Charleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP85-517-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
certain  natural  gas  facilities,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Columbia  proposes  to  abandon  three 
small  storage  fields,  consisting  of  eight 
storage  wells  and  related  facilities. 
Columbia  states  that  these  storage  fields 
were  activated  many  years  ago  by 


predecessor  companies  to  serve  specific 
local  market  requirements.  It  is  stated 
that  changes  in  market  requirements, 
sources  of  gas  supply  and  the  pipeline 
systems  supplying  these  markets  since 
the  storage  fields  were  activiated  have 
eliminated  the  need  for  their  continued 
operation. 

Specifically.  Columbia  proposes  the 
following:  (1)  The  abandonment  of  Poca 
Storage  field  and  related  facilities  and 
leaseholds,  located  in  Kanawha  and 
Putnam  Counties.  West  Virginia:  (2)  the 
abandonment  of  Cross  Creek 
compressor  station  consisting  of  one  75- 
horsepower  unit  and  appurtenances, 
located  in  Washington  County, 
Pennsylvania;  (3)  the  abandonment  of 
Cross  Creek  storage  field  and  related 
facilities  and  leaseholds  located  in 
Washington  County,  Pennsylvania;  (4) 
the  abandonment  of  Gilbert  compressor 
station  consisting  of  one  225-horsepower 
unit  and  appurtenances,  located  in 
Allegany  County,  New  York;  and  (5)  the 
abandonment  of  Gilbert  storage  field 
and  related  facilities  and  leaseholds, 
located  in  Allegany  County,  New  York. 

Columbia  states  that  the 
abandonment  of  Poca,  Cross  Creek  and 
Gilbert  storage  and  realted  facilities 
would  have  virtually  no  effect  on  the 
operation  of  Columbia's  underground 
gas  storage  system.  It  is  further  stated 
that  abandonment  of  these  fields  would 
not  affect  Columbia's  ability  to  serve  its 
existing  and  estimated  future  market 
requirements  and  would  not  result  in 
any  reduction  of  service  to  existing 
customers.  Columbia  estimates  that  the 
proposal  would  reduce  its  annual 
operating  expense  by  $64,500. 

Comment  date:  July  5, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP85-547-000J 

Take  notice  that  on  May  28, 1985, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP85-547-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
permission  and  approval  to  abandon  the 
Staunton  sales  meter  station  in  Clay 
County,  Indiana,  under  the  authorization 
issued  in  Docket  No.  CP82^M)7-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  fde  with  the 
Commission  and  open  to  public 
inspection.  Is  is  stated  that  the  meter 
station  was  used  for  making  deliveries 
of  natural  gas  to  Terre  Haute  Gas 
Corporation  (Terre  Haute),  which  has 
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requested  that  Texas  Cds  make  its 
deliveries  through  another  existing 
delivery  point,  the  Brazil  Station,  also  in 
Clay  County.  It  is  asserted  that  no 
customers  of  Texas  Gas  or  Terre  Haute 
would  be  adversely  affected  by  the 
proposed  abandonment. 

Comment  date:  Itily  29.  I*i5.  in 
accordance  with  Standard  P:irjgr.tph  G 
at  the  end  of  this  notice. 

4.  Colorado  Interstate  Gas  Company 

jDockel  .\o.  CP85-J<»-0iX)l 

Take  no'ice  that  on  March  28,  1985. 
Colorado  Interstate  Gas  Company 
(Applicant).  P.O.  Box  1087.  Colorado 
Sprin$;s.  Colorado  aO(M4.  filed  in  Docket 
No  CP85-398-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authori/iny 
the  establishment  of  a  new- 
transportation  tariff,  blanket 
authorization  to  provide  firm  and 
intenuptible  transportation  service 
under  the  tariff  and  blanket  authority  to 
permit  existing  shippers  to  convert  to 
the  new  transportation  rate  schedules, 
all  as  more  fully  set  forth  in  the 
application  v.hich  is  on  Hie  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  establibh  a  new 
transportation  tariff  including  four  new 
transportation  rate  schedules  for  t1rm 
and  interruptible  transportalit)n  service 
to  both  on-system  and  off-system 
shippers.  Blanket  certificate  authority  is 
also  requested  to  provide  both  firm  and 
interruptible  service  under  the  proposed 
t  Ae  schedules.  It  is  stated  that 
tran"iportation  service  under  the  blanket 
authority  would  be  provided  onl>  if  such 
service  can  be  accommodated  without 
need  for  the  construction  of  additional 
mainline  faciliUes.  Applicant  states  that 
its  customers  have  made  repeated 
reques:^  tor  transportation  service 
which  are  currently  being  accepted  on  a 
case-by-case  approach  but  are  very  time 
consuming  and  that  the  proposed  tariff 
would  allow  Applicant  to  handle  such 
requests  in  a  much  more  expeditious 
manner.  Further.  Applicant  proposes 
that  existing  shippers  for  which  it  is  able 
to  negotiate  a  mutually  beneficial 
agreement  could  convert  to  the  rate 
schedules  proposed  heroin. 

Applicant  slates  that  its  proposed 
Rate  Schedule  TF-1  would  provide  for 
firm  transportation  serv  ice  applicable  to 
off-system  shippers  proposing  to  serve 
markets  not  prev'iouslv  served  by 
.Applicant  A  two-part  rate  for  stTvice 
under  Rate  Schedule  TF-1  is  proposed 
consisting  of:  (1)  Si. 55  per  Mcf  demand, 
and  (2)  26.53  cents  per  Mcf  commodity. 
Applicant  further  states  that  a  1.2.')-cent 


per  Mcf  GRl  charge  would  be  added  to 
the  commodity  rate  and  that  the  di^mand 
charj;e  would  be  based  upon  a 
tr.'insportdtion  contract  demand  volume 
included  in  a  tranportjtion  service 
agreement  between  Applicant  and 
shipper  and  would  be  applicable 
regardless  of  the  volume  of  gas  actually 
transported.  It  is  stated  that  the  demand 
charge  would  be  adjusted  if  Applicant. 
on  any  day.  fails  to  accept  from  shipper 
volumes  tendered  up  to  the 
transportation  contract  demand  volume 
and  that  the  commodity  rate  is 
applicable  to  all  volumes  transported  by 
Applicant  for  the  account  of  shipper.  An 
overrun  charge  of  31.63  cents  per  Mcf  is 
applicable  when  Applicant  transports 
volumes  in  excess  of  the  transportation 
contract  demand  volume  on  any  given 
day.  it  is  asserted. 

Applicant  states  that  its  proposed 
Rate  Schedule  TI-1  is  for  interruptible 
service  provided  by  Applicant  for  oif- 
syslem  shippers  serving  markets  not 
located  on  its  system  and  on-systcm 
shippers  proposing  to  serve  markets  not 
previously  served  by  Applicant.  It  is 
explained  that  there  is  no  minimum  term 
applicable  to  this  rate  schedule  and  that 
the  rate  proposed  for  Rate  Schedule  TI-1 
is  a  commodity  of  31  63  cents  per  Mcf  of 
gas  and  is  applicable  to  all  volumes 
transported  by  Applicant  for  the  account 
of  shipper.  Applicant  states  that  the 
same  rate  is  applicable  for  service 
provided  in  excess  of  the  maximum 
delivery  volume  to  be  included  in  a 
transportation  service  agreement  to  be 
negotiated  between  Applicant  and  a 
shipper  and  that  a  1.25-cent  per  Mcf  GRl 
charge  would  be  added,  when 
appropriate. 

Applicant  further  states  that  its 
proposed  Rates  Schedule  SDT-1 
provides  for  firm  transportation  service 
applicable  to  those  on-systcm  end-users 
and  full  requirement  customers  of 
.Applicant  where  sales  by  Applicant 
would  be  displaced  by  the 
transportation  8crvii;e.  It  is  explained 
that  the  rate  proposed  for  Rate  Schedule 
SDT-1  consists  of  a  two-part  rate  of 
S3.17  per  Mcf  demand,  and  56.60  cents 
per  Muf  commodity,  and  that,  in 
addition,  when  appropriate,  a  1.25-cent 
per  Mcf  GRl  charge  would  be  added  to 
the  commodity  rate.  Applicant  states 
that  the  demand  charge  would  be  based 
upon  a  transportation  contract  demand 
volume  included  in  a  transportation 
service  agreement  to  be  negotiated 
between  Applicant  and  a  shipper  and 
would  be  payable  regirdless  of  the 
volume  of  gas  actually  transported.  It  is 
stated  that  the  demand  charge  would  be 
adjusted  if  Applicant  on  any  day  fails  to 
accept  from  shipper  volumes  tendered 
up  to  the  transportation  contract 


-demand  volume  and  that  the  commodity 
r.ite  would  be  appliciWe  to  all  vol'imes 
transported  by  Applicant  for  the  jc'^oiiut 
of  shipper.  An  overrun  charge  of  07.02 
cents  per  Wcf  wouKl  be  applicable  when 
.Applicant  tr.insports  volumes  in  excess 
of  the  truisportatioM  contract  demanrj 
on  anv  yiven  day.  it  is  asserted. 

Applii  .tnl  states  thai  it  cannot 
deoicHi.-  system  capacity  to  these  new 
firm  shippers  .md  at  the  same  tim«' 
reserve  system  capacity  and  gas  supply 
to  provide  s;i!es  service  at  levels 
established  under  the  general  daily 
entitlements  in  Volume  1  of  Applicants 
FERC  taiiff  for  the  sales  customer 
affected  by  the  transportation  service 
Therefoiv.  it  is  maintained,  a  revised 
service  agreement  under  Volu.me  1  of 
Applicants  taiiff  providing  for  a 
reduction  in  general  daily  sales 
entitlements  and  total  annual  sales 
entitlements  equivalent  to  shipper's 
transportation  contract  demand  is 
required  before  Applicant  would 
provide  transportation  service  undei 
Rate  Schedule  SDT-1.  Should  shipper  b.- 
an  end-user  serviced  by  an  on-system 
distribution  company,  the  revised 
service  agreement  would  be  that  of  the 
distribution  company  serving  such  mil 
user,  it  is  said. 

Applicant  further  states  that  its 
proposed  Rate  Schedule  SDT-2  provides.' 
for  interruptible  service  for  on-system 
end-users  and  full  requirement 
customers  of  Applicant  where  sales  by 
-Applicant  would  be  displaced  by  the 
transportation  service.  The  rate 
proposed  is  56.60  cents  per  Mcf  for  gas 
transported  and  a  1.25-cent  per  Mel  t,RI 
charge  would  be  added,  when 
appropriate.  It  is  stated  that  this 
proposed  rate  is  Applicant's  margin  foi 
its  Rate  Schedule  G-1  commodity  charge 
as  settled  in  Docket  No.  RP82-54-000. 
However,  as  with  the  rate  proposed  for 
.service  under  Rate  Schedule  SDT-1.  this 
charge  does  not  obviate  all  risk  to 
Applicant  because  there  continues  to  !»• 
potential  take-or-pay  obligations 
resulting  from  decreased  sales,  it  is 
asserted. 

Applicunt  states  that  it  recognizes 
that  the  rates  proposed  herein  are  based 
on  the  settlement  in  Docket  No  RP82- 
54-000.  It  is  stated  that  a  new  filing 
pursuant  to  section  4  of  the  Natural  (Jas 
Act  is  being  submitted  concurrently  with 
this  application.  Applicant  states  that 
the  proposed  changes  in  rates  would 
alter  the  rates  contained  in  the  rate 
schedules  proposed  herein  and  that 
likewise,  subsequent  rate  filings  may 
affect  the  proposed  rate  schedules. 
Therefore,  the  proposed  rate  schedules 
would  be  subject  to  change,  fron;  time  to 
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time,  when  new  ratal  are  approved  by 
the  Commission,  it  is  explained. 

Applicant  states  that  it  currently 
provides  firm  transportation  service  for 
certain  shippers  and  that  this  service  is 
provided  under  specific  certificate 
authority  granted  pursuant  to 
applications  filed  under  section  7  of  the 
Natural  Gas  Act.  It  is  explained  that  the 
contracts  providing  for  such  service  are 
filed  as  Rate  Schedule  X  in  Applicant's 
FERC  Gas  Tariff,  Original  Volume  No.  2. 
Applicant  requests  authority  to  provide 
future  firm  transportation  service  under 
Rate  Schedules  TF-1  and  SDT-1 
pursuant  to  blanket  certificate  authority. 
Applicant  proposes  to  advise  the 
Commission  of  all  such  transactions  by 
filing  an  appropriate  change  to  the  Index 
of  Shippers  to  reflect  commencement 
and  termination  of  such  transportation 
service.  These  filings  are  proposed  to  be 
made  by  Applicant  within  thirty  days  of 
such  change. 

Applicant  also  states  that  it  provides 
interruptible  transportation  service 
pursuant  to  specific  certificate 
authorizations  and  Rate  Schedule  X.  In 
addition,  Applicant  holds  certificates 
issued  in  Docket  Nos.  CP80-169-000  and 
CP83-21-000  for  authority  to  provide 
self-implementing  interruptible 
transaction  service  pursuant  to  Part  284 
and  Part  157,  respectively,  of  the 
Commission's  Regulations.  Blanket 
certificate  authority  is  requested  herein 
to  provide  future  interruptible 
transportation  service  under  Rate 
Schedules  TI-1  and  SDT-2.  Applicant 
proposes  to  keep  the  Commission 
advised  of  all  such  transactions  by  filing 
an  appropriate  change  to  the  Index  of 
Shippers  to  reflect  commencement  and 
termination  of  service. 

It  is  stated  that  Applicant  would  no 
longer  have  to  file  Prior  Notice 
applications  and  related  reports  for 
certain  self-implementing  transportation 
service  to  be  provided  under  Rate 
Schedules  TI-1  and  SDT-2.  In  addition. 
Applicant  states  it  would  no  longer  be 
required  to  file  section  7(c)  applications 
and  related  tariff  filings  as  a  rate 
schedule  to  be  included  in  its  FERC  Gas 
Tariff,  Original  Volume  No.  2  for  other 
interruptible  service  that  would  not  be 
provided  under  Rate  Schedules  TI-1  and 
SDT-2. 

Applicant  also  states  that  it  provides 
both  firm  and  interruptible 
transportation  service  to  shippers  under 
specific  section  7(c)  certification 
authorization  with  corresponding 
transportation  agreements  filed  in  its 
FERC  Gas  Tariff,  Original  Volume  No.  2 
as  Rate  Schedule  X.  In  addition. 
Applicant  states  that  it  provides 
interruptible  transportation  service  to 
customers  under  Part  157  and  Part  284  of 


the  Commission's  Regulations  for  which 
no  X  Rate  Schedules  are  required. 

It  is  maintained  that  some  of  these 
existing  transportation  shippers  may 
prefer  service  under  the  proposed  new 
Volume  No.  1-A  Tariff  to  service  under 
their  current  contract,  and  that 
therefore,  it  may  be  mutually  beneficial 
to  both  Applicant  and  an  existing 
shipper  to  negotiate  a  new  agreement 
which  would  permit  the  shipper  to 
convert  to  the  appropriate  new  rate 
schedules  as  proposed  herein.  Applicant 
states  it  is  not  obligated  to  permit 
existing  shippers  to  change  to  the  new 
rate  schedules,  however,  it  is  requesting 
such  blanket  authorization  as  may  be 
required  to  permit  any  existing  shipper 
to  change  to  the  appropriate  new  rate 
schedule.  Such  blanket  authorization 
would  be  applicable  only  for  the  same 
service,  firm  or  interruptible,  and  for  the 
same  volumetric  authorization,  it  is 
explained. 

AppUcant  states  that  blanket 
certificate  authority  requested  herein, 
whether  for  firm  or  interruptible  service 
under  all  four  proposed  rate  schedules, 
be  applicable  only  when  such  service 
can  be  provided  without  need  for  the 
construction  of  additional  mainline 
facilities  to  increase  capacity.  Applicant 
slates  that  it  install  those  facilities 
required  to  effect  transportation  services 
that  are  authorized  pursuant  to  its 
blanket  certificate  issued  in  Docket  No. 
CP83-21-000  and  that  it  would  request 
separate  section  7(c)  authorization  for 
facilities  to  increase  mainline  capacity 
or  facilities  for  which  it  does  not  have 
exising  authorization. 

Applicant  states  that  it  currently  has 
capacity  available  on  most  segments  of 
its  transmission  system  to  accommodate 
additional  transportation  gas  and  that 
much  of  this  capacity  results  from 
reductions  in  sales  commitments. 
Applicant  states  that  in  the  pending 
application  in  Docket  No.  CP85-381-000, 
Applicant's  firm  sales  peak  day  markets 
are  to  be  reduced  and  that,  therefore, 
capacity  is,  and  would  be,  available  to 
allocate  pursuant  to  the  blanket 
certificate  transportation  authority 
sought  herein. 

Comment  date:  July  5, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  El  Paso  Natural  Gas  Company 
(Docket  No.  CP85-553-000| 

Take  notice  that  on  May  31, 1985,  El 
Paso  Natural  Gas  Company  (Applicant). 
Post  Office  Box  1492,  El  Paso,  Texas 
79970,  filed  in  Docket  No.  CP85-553-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 


authorizing  the  construction  and 
operation  of  facilities  to  permit  the 
receipt  of  natural  gas  from  Colorado 
Interstate  Gas  Company  (GIG)  and  the 
transportation  of  natural  gas  for  the 
account  of  Mountain  Industrial  Gas 
Company  (MIG).  on  behalf  of  Cominco 
American  Industrial  (Cominco),  and  the 
delivery  of  such  volumes  to  Cominco,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that  Cominco's  gas 
purchase  agreement  with  GIG 
terminates  September  1, 1985,  and  in 
order  to  provide  a  continued  economical 
source  of  natural  gas  as  feedstock  in 
Cominco's  Borger  Plant,  Cominco  and 
MIG  have  entered  into  a  gas  agency  and 
sale  agreement  dated  April  15. 1985.  It  is 
further  stated  that  pursuant  to  the  terms 
and  conditions  of  said  agreement,  MIG 
would  act  as  Cominco's  agent  in 
securing  natural  gas  supplies  to  satisfy 
the  entire  feedstock  requirements  at 
Cominco's  Borger  Plant.  It  is  asserted 
that  since  the  supply  of  natural  gas  to  be 
purchased  by  MIG  is  from  various 
supply  sources,  MIG  on  behalf  of 
Cominco  has  entered  into  transportation 
agreements  with  both  the  Applicant  and 
GIG  which  would  provide  for  the 
transportation  of  such  gas  from  the 
various  sources  to  Cominco  in 
Hutchinson  County,  Texas. 

Applicant  requests  authority  to 
transport  up  to  50,000  Mcf  of  gas  per  day 
pursuant  to  the  terms  of  a  gas 
transportation  agreement  dated  April  22, 
1985.  It  is  stated  that  the  transportation 
arrangements  provide  for  GIG  to  deliver 
volumes  of  natural  gas  to  Applicant  for 
MIG's  account.  Applicant  would  then 
deliver  equivalent  volumes,  on  a 
thermally  equivalent  basis,  to  Cominco 
at  the  Borger  Plant  in  Hutchinson 
County,  Texas.  It  is  further  stated  that 
the  term  of  the  transportation  service 
would  commence  with  the  date  of  the 
initial  deliveries  and  extend  for  a 
primary  term  of  two  years  and  from 
month  to  month  thereafter  not  to  exceed 
a  total  of  five  years  from  initial  delivery. 

Applicant  requests  authority  to 
construct  and  operate  a  tap  and  valve 
assembly,  with  associated 
appurtenances,  at  Moore  County.  Texas, 
in  order  to  permit  the  receipt  of  gas  from 
CIG.  Applicant  states  that  the  cost  of  th« 
proposed  facilities  is  estimated  to  be 
$36,922  and  that  it  would  finance  the 
cost  of  the  facilities  through  the  use  of 
internally  generated  funds. 

Applicant  proposes  to  charge 
Cominco  for  each  dekatherm  of  natural 
gas  delivered  to  the  Borger  Plant 
delivery  point  the  "Short  Haul  Charge" 
rate  in  effect  and  reflected  from  time  to 
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time  on  Shet^t  No.  1-D.2  of  Applicant's 
Volume  No.  2  Tariff  or  superseding 
tariff.  It  is  stated  that  the  currently 
effective  "Short  Haul  Charge"  is  SO.OSqH 
per  dekdlherm  equivalent. 

Commt^rt  date:  July  3. 19»5.  in 
accordance  with  Stand.ird  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  filing  should  on  or  before  the 
comment  date  file  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC.  2042d.  a  motion  to  intervene  or 
protest  in  accordance  with  the 
requirements  of  the  Commissions  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  and  385.214)  and  the 
Regulations  under  the  Natural  Gas  Art 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  oi  to  partiupate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  act 
and  the  Commission's  Rules  of  Pr>ictice 


aiid  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motions 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commissions, 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157  205)  a 
protest  to  the  request.  If  no  protest  is  file 
within  the  time  allowed  therefor,  the 
proposed  activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  IS  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb. 

[FR  D;)i    U5-I5001  Filed  6-20-85:  8:4.5  ani| 
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Office  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  May  10  through 
May  17.  1985 

During  the  Week  of  May  10  through 
May  17, 1985,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations.  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 
George  B.  Bmznay, 

Dircr:ar.  Office  of  Hearings  and  Apprii/s 
fune  13. 19R5. 


List  Of  Cases  Received  bv  the  Office  of  hearings  and  Appeals 

(Wee^  o«  l^lay  10  ttrougfi  May  17.  1905] 


Name  and  location  of  appkcanl 


CaaeNo 


Type  of  sutr^^sion 


May  13   1995 


Miy  14    1985 


May  16    1985 


AnOCO'Neor  Vo>*.  A««ny    ^ww  VQriL.. 


Economc  negi.iator>  Admn^-arron  nousion.  Taxaa.. 


Bock  Wulei  Heaics  inc    Waditon,  M«cons«i. 


RMSt-C 


HR2-0247 


HEL-0126 


naques)  <o>  m(x)'>K:atior.''-iscission  «i  the  Amoco  second  stage  re'und  piocaed- 
ing  H  granted  Tre  Octooet  «,  1984.  Oeciaion  and  Ordef  (Case  No  BQ21-98) 
laauad  to  New  York  wouto  t>e  modified  raga'dmg  Hem  York't  application  lor  a 
aecond  atage  refund  tdbmmed  n  tlie  Amoco  rbtund  proceeding 

Intefoculory  order  M  granted  C  Michael  McQuean  would  be  loned  in  r« 
en«orcaman»  proceadng  aa  a  party  kabla  in  tiia  penonal  capacity  for  the 
onerdivge  nwolvad  n  a  Proposed  Remedvl  Order  laaued  «o  Ouesto>  Petroia- 
um  Corporation  ICase  No  Hno-0269). 

Temporary  a»caplion  from  the  Energy  Consenation  Program  for  Consumer 
Pfoducta  N  granted:  Bock  Water  Heater*.  Inc.  would  raceiva  a  Mrmporary 
exception  from  tne  oros'scns  ol  10  CFR  430  wtuch  would  permil  tna  firm  to 
mo<My  VM  energy  efficiency  ttki  procedwas  appkcabia  to  Ifie  Mod^  32E  oil 
fired  waiar  heater 


Refund  Applications  Received 

iVJeek  ol  May  10  10  May  t7  isesi 


Data 

Name  of  refund  procee*--^/ 

Caaefto 

received 

name  of  refund  apphcani 

5/13,85 

LARCO/H*0< 

RF1l2-t3 

5'13  85 

Unwn    Texas    P«trcleurr'S«T<afs 
LP  Ga»  Company 

Rf 140-20 

5. 13  85 

Nmsan.'R.leway  Sar.ice 

RF141-: 

5/13  95 

Ntelson.  Bob  Marana  On  Co .  inc 

PF141-* 

5-13  85 

Serrwwte/Coudi.  mc 

RFin-» 

b-2  es 

Center 

Rr79-17 

5  14  « 

Bayou.  :oa              r^asrlma/Clsrv 
Buta-w  a  OJ  Compare 

RF117-7 

Data 
received 


Name  of  reiund  proceed'ng/ 
name  of  refund  uppUcant 


CaaeNo 


5.-14.-S5 
5/13/85 

5. 14  95 

5/14  85 

5/14.-65 
S  14  85 

5. 10  65 
5/14/95 
5/16 '85 
5/15.35 

5/16/85 


Richards' Oetenae 

Agency 
S,d  Ricnardson/ Smalls  LP  Gas 

Company 
LARCO/Vii.ilia  Shaw  Eipreta 
Semmcle  Jasper  Launi^  4  Dry 

Cleaner 

LARCO/Harpal  Oa  Ccmpany 

TerMieco/CapitO'  On  Co    lr« 
Empweinland  LuTibO" 
Gu?f  Howe*  Oil  Co 

Po»t  Lary»rg  Systen^  ^ue's 

Aiken  A<tem8/'ndiana        Bureau 

Coop 
MCarty/Lx^ilor.  Inc  


Lotfstic  !  RF70-27 


IRF26-20 

I 

I  flF112-14 
;  RF111-10 

RF112-1S 

I  RF7-12e 
I  RF150-1 
r  RF40-3027 
i  RF122-7 
|RFe-72 

iRFIO-e 


Date 
leceivad 


Nanie  of  refund  proceeding/ 
nai'ie  of  refund  appkcam 


Case  No 


S/16/B5 
5/16.85 
5/17.85 

5/17.85 

5/17'95 
S/1'  85 
S/17/95 

5/13.85 
5/13.  85 


1 


Richarda/Cargill,  Inc 

LARCO/  Hightand  Petroteum,  mc. 

LARCO/Lyncn  Oil,  Inc 

Kesel/The  BiState  Devetopmem 
Agency. 

Kiesel.  Union  Ekctrc  Comparty 

Wesutes/Chevron.  USA,  Inc 

Restates/ Adariic  Rchfieid  Com- 
pany 

GuH'Umon  Camp  Corp - 

Gulf/Gereva  W  Fitch 


RF70-28 
RF1 12-16 
RF112-17 
RF126-12 

RF126-11 
RF151-2 
RF 151-1 

RF40-3025 
RF40-3026 


|KR  Dim:.  85-15041  Filed  6-20-85:  8:45  am) 
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Cases  Filed;  Week  of  May  17  through 
May  24,  1965 


During  the  Week  ol  May  17  through 
May  24. 1985.  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 


omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations.  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  dale  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy.  Washington.  D.C.  20.5B.S. 
George  B.  Breznay. 

Director,  Office  of  Hearings  arid  Appeals. 
June  14.  1985. 


Date 


Do 


May  22   1985. 


Oec  21.  1984 
Feb  28.  1985 

May  17.  1985. 

May  20.  1965 
Do 

May  2t.  1985. 

Do 

Do 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 


[Week  of  May  17  mroug^1  May  24.  19851 


Name  and  location  ol  applicani 


Case  No 


Type  ol  submission 


Ho  jslon  Oil  A  Relinlng  Inc .  Houston.  Tetas 

Econcmic  Regulatory  Administration  Washington.  DC. 

Le  ise  Oil  Company.  Washington.  D  C 


QWi  V  Burrows.  Lemoore,  Calilornia. 
Lolus  Petroleum.  Inc    Houston  TX 


0(*iald  Lee  Espensnade  New  VorK.  NV 

Wi  Nhall  Oil  Company.  Macon.  GA 

Tekaco.  inc    Washington.  DC  »  .. 

Tekaco.  irrc    Washington.  DC 


AfJrti 


Co  Appliances  Inc    Fon  Lee,  New  Jersey    i  HHEL-0002 


1 1 

I  HH2-0253  :  Interlocutory  II  granted   Tne  Proposed  Remedial  Order  issued  to  Houston  Qi  S 

Relining.  Inc  (Case  No  HRO-0245)  would  be  dismissed 
HRZ-0252  ;  Interlocutory   II  granted  Joseph  A   Imparato  would  be  loined  as  a  party  to  the 

proceeding  involving  a  Proposed  Remedial  Order  Issued  to  Houston  Oil  & 
Refining.  Inc  (Case  No  HRO-0245) 
HEF-0583  i  Implementation  ol  special  refund  procedures   II  granted   The  Ollice  ol  Hearings 

and  Appeals  would  implement  Speoal  Refund  Procedures  pursuant  to  10  CFR 
Pan  205.  Subpart  V  in  connection  with  an  October  25.  1983  Consent  Order 
entered  into  with  Leese  Oil  Company 
HEE-0148  :  Enception  to  the  reporting  requirements   If  granted   Gary  V   Burrows  would  not 

i      be  required  to  file  Fronv  EIA-782B     Reseller/Retailers    Monthly  Petroleum 
Product  Sales  Reports 
HRZ-0248  '  Interlocutory    II  Granted    Lotus  Petroleum    Inc    would  be  permitted  to  have  a 

deposition  stricken  tro'm  ttie  record  of  the  Proposed  Remedial  Order  proceed- 
!  inq  involving  alleged  overcharges  in  the  resale  ol  crude  oil  (Case  No   HRO- 

[  0233) 

HFA-0284  \  Appeal  of  an  information  request  denial   If  granted   The  April  8,  1985  Freedom 

j     ol  Information  Request  Denial  issued  by  the  Nevada  Operations  Office  would 
be  rescinded  and  Donald  Lee  Espenshade  would  receive  information  regarding 
I  a  1967  complaint  from  Bell  Systems  and  a  subsequent  meeting  Bell  Systems 

and  the  Atomic  Energy  Commission, 
HEE-0149  j  Exception  to  the  reporting  requirements  If  granted  Walthall  Oil  Company  would 

1      not  be  required  to  (He  Form  EIA  821  "DOE  Annual  Fuel  Oil  4  Kerosene  Sale 
I      Report 
!  HRZ-0249  '  Interlocutory    II  granted    The  overcharge  claims  m  the  May  1.  1979.  Proposed 

Remedial  Order  issued  to  Teiaco.  Inc   (Case  No  DRO-0199)  lor  the  period 
!  September  1.  1976  through  Decemtier  31.  1976.  would  be  dismissed 

j  HRZ-0250  ■  Interlocutory   If  granted   The  Office  of  Heanngs  and  Appeals  would  review  two 

I  i      pnof  Decisions  and  Orders  issued  to  OSC/Tenaco  (Case  No  HRZ-0220)  on 

1  1      January  29.  1985  and  OSC/Texaco  (Case  No.  HRZ-140)  on  December  30. 

1  !      1983- 

Temporary  exception  from  the  Energy  Conservation  Program  tor  Consumer 
Products  If  granted  Andi-Co  Appliances.  Inc  would  receive  a  temporary 
exception  from  the  provisions  of  10  CFR  Pan  430  which  would  permit  the  firm 
to  modify  the  energy  efficiency  test  procedures  of  300  units  ol  the  AEG 
Hausegarate  Model  525  dishwasher 


Refund  Applications  Received 

(Week  of  May  17  lo  May  24.  19851 


Dale 

received 


Name  of  refund  proceeding/ 
name  of  reluntf  applicant 


Case  No 


5/17/85    Alkek/Adams/Atlaotic      Richfield  ;  RF6-73 

Co 
5/20/85     Hendel's/Henry  Bneed  Hendel  s/  !  RF79-I8 

Roger  L  Wilson 
5/20/85     Empire/ServomalKjn  Corp  :•  RF150-2 

5/20/85  !  Aminoil'The    Rural    Natural    Gas     RF139-5 

\      Co 

5/20/85  ;  LARCO/Atlas  Oeclric.  Inc    ;RF1 12-21 

5/20/85  I  LARCO/Yellow    Freight    System.  !  RF1 12-20 

I      Inc 
5/20/85  :  LARCXD/Pioneer  Petroleum  RF 1 12-19 

5/20/85  :  Gulf/ Johnson  Neubert  RF40-3O28 

5'21/B5     Guit'Dustins  Gull  Sen/ice  RF40-3029 

5/21/85  '•  LARCO  Stone  Oil  Company,  Inc       RFt  12-22 
5/21/85  I  Stinnes  Interoil'jC    Bangener  4     RF125-2 

I      Sons  .  Inc 
5/21 '85  ;  Sansesco/J  C        Bangener       4     RF152-1 

Sons'.  Inc 
5/2l'85     LAHCO/JC    Bangener   4   Sons,     RF112-23 

i      Inc, 
5/22/85    Seminole/GrummsK     Aerospace    RFlil-ii 

1     Corp 
5/22/85  I  Witco  ChemoalQrumman   Aero      RF115-2 

I      space  Corp 
5/23/85  I  Bayou' IDA        Gasoline  Wesling      RFII7-8 
house  Electnc  Ciifp. 


Refund  Applications  Received— Continued 

(Week  of  May  17  to  May  24,  1985} 

; ! ■ 

Dale       '       Name  ol  refund  proceeding/  Case  No 

received    I         name  of  refund  applicant  i^s« 

1 ' — — I 

i 

5/23/85  1  Kiesel/Sl  Louis  Public  Schools ;  RF126-13 

5/24/85  I  LARCO/State  of  Iowa RF1 12-24 

5/24/85  !  LARCO/Pitcherss.  Inc !  RFl  12-25 


|FR  Doc.  85-15042  Filed  6-20-85:  8:45  amj 
BILLING  CODE  64$O-01-M 


Objection  to  Proposed  Remedial 
Order;  Period  of  April  29  Through  May 
10, 1985 

During  the  period  of  April  29  through 
May  10, 1985.  the  notice  of  objection  to 
the  proposed  remedial  order  listed  in  the 
Appendix  to  this  Notice  was  filed  with 


the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  order  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
publication  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  those  persons  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non- 
participants  for  good  cause  shown. 

All  requests  to  participate  in  this 
proceeding  should  be  filed  with  the 
Office  of  Hearings  and  Appeals. 
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Depaitmpnt  of  Energy.  Washington.  D.C. 

20585. 

George  B.  Braznay, 

Ihrfcior.  Office  ofHeurinys  and  Appeals. 
June  14.  1963. 

Big  MudJjf  Oil  Proi.essors.  Inc..  CIvnrock, 
\\\  owing:  IIRO-02H9.  CruJe  Oil 

On  .Ma>  7.  l<l«5.  Big  Muddy  Oil  Processors. 
In( ..  Post  Office  Box  44«>.  Cli-nrock.  Wyoming 
tt2637.  filed  a  Notice  of  Olijeilion  to  a 
Proposed  Rj-niedial  Ordtr  which  the  DOE 
Fconomic  Rfi,"ilator\'  Administr.ition  (ERA) 
issued  to  the  firm  on  .March  21.  1985  In  the 
PRO  the  ERA  found  that  during  .Muy  1979 
throujjh  D<tcmber  31.  !<*«).  Big  Muddy  sold 
crude  oil  at  p-ices  m  excess  of  thi>>»' 
permitted  under  the  DOE  regulatioii.s  to 
purchasers  other  than  ulrini.ite  consumers. 

According  to  the  PRO  the  viulaliun  resulted 
I!!  Sl.454.«7b  35  of  o\erf:h;ir3ts. 

jKR  Doc.  85-15037  Filed  B-irt-av  HA5  am) 

BiLLIMC  COOC  S4SO-0t-M 


Issuance  of  Decisions  and  Orders 
Week  of  May  20  Through  24,  1985 

During  the  week  of  May  20  through 
May  24. 1985.  the  di.rision.s  and  orders 
summarized  below  were  issut-d  with 
respect  to  appeals  and  applications  for 
the  relief  filed  with  the  office  of 
I  learings  and  Appeals  of  thjc 
Deparfmeiil  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dimissed  by  the 
Office  of  Hearings  and  Appeals. 

.Appeal 

Island  Closeup  News  Servicn.  5/20/(15.  HFA- 
P285 

Island  Closeup  News  Service  (Closeup 
News)  Filed  an  Appeal  from  a  determination 
•'.sued  to  it  by  the  Director  of  Reference  and 
Information  of  the  Office  of  Administrative 
Services  (Director)  of  the  Department  of 
Energy  (DOE).  In  the  determination,  the 
Director  denied  Closeup  News'  request  for  a 
WHiver  of  fees  in  connection  with  a  request 
which  Closeup  .News  had  submitted  under 
the  Freedom  of  Information  Act.  Closeup 
News"  request  for  information  relates  to  a 
DOE-published  article,  in  which  the  agency 
reported  pl.in.s  of  the  National  Aeronautics 
and  Spdi  e  Administration  to  use  nuclear- 
powered  generators  in  two  satellites.  Closeup 
News  sought  DOE  infotmation  regarding  any 
consequences  which  would  result  if  the 
>alellilcs  were  to  explode  or  crash  back  to 
earth.  In  considering  the  Appeal,  the  Office  of 
Hearing  and  Appeals  found  that  there  was  a 
significant  public  interest  in  the  informHtion: 
ihbt  Closeup  News  would  effectively 
disseminate  the  information:  and  that  there 
was  no  overriding  commercial  benefit  which 
ihe  firm  would  derive  by  us  of  the 
information.  Accordingly,  the  Appeal  was 
uranled. 

.Motions  for  Discovery 

l.oltif  Petroleum.  Inc..  5'Z1'8.1.  HRD-0236. 
HRH-11236.  HRZ-02M 


Lotus  Petroleum.  Inc.  (Lotus)  filed  .Motions 
for  Discovery  and  for  Evidentiary  Healings 
and  a  Motion  to  Strike  in  connection  with  Its 
Statement  of  Objections  to  a  Proposed 
Remedial  Order  (PRO)  that  was  issued  to  the 
firm  and  to  William  T.  Tootle  and  Lynn  O. 
Castle.  In  its  motions.  Lotus  sought  discovery 
of  information  pertaining  to  various 
rulemakings  applicable  to  crude  oil  resellers 
and  to  Ihe  DOF.'s  contemporaneous 
coiistru(.tion  of  portions  of  the  crude  oil 
reseller  regulations.  The  DOE  determined 
that  Lotus'  Motion  for  Discovery  should  be 
denied  since  Lotus  had  failed  to  show  that 
the  regulations  were  sufficiently  ambiguous 
or  that  other  special  circumstances  existed 
whirh  would  warrant  discovery. 

The  DOE  also  determined  that  the  Motion 
for  Evidentiary  Hearing  should  be  denied 
since  Lotus  had  failed  to  make  the  requisite 
showing  that  there  were  any  material  factual 
issues  in  dispute. 

Ihe  DOE  also  denied  Louts'  Motion  to 
Strike  from  the  record  a  transcript  of  a 
deposition  of  Lynn  O.  Castle  which  was 
affixed  ds  a.T  attachment  to  the  PRO.  The 
DOE  found  that  Lotus  had  failed  to 
demonstrate  that  retention  of  the  'ranscript 
would  result  -n  significant  prejudice  to  the 
firm.  The  DOE  further  determined  that, 
contrary  to  Lotus'  contention,  the  transcript 
was  procedurally  valid. 
Pftroieum  Carrier  Company.  Inc..  Max  B. 
Penn.  Rodney  Siegfried.  5 '22/85.  URD- 
0243.  HHH-0245 

Petroleum  Carrier  Company.  Inc..  Max  B. 
Penn.  and  Rodney  Siegfried  (collectively 
referred  to  as  Respondents)  filed  a  Motion  for 
Discovery  and  a  Motion  for  Evidentiary 
Hearing  in  connection  with  n  Proposed 
Remedial  Order  (PRO)  issued  jointly  to  the 
Resp(jndent3  on  April  6.  1984.  The  IJOE  found 
that  both  motions  were  filed  in  an  untimely 
manner  and  could  be  denied  on  that  basis. 
The  DOE  also  found  that  the  motions  fail  to 
meet  the  criteria  for  granting  of  such  motions 
as  set  forth  at  10  CFR  205.198  and  205.199. 
Accordingly,  the  Respondents  requests  for 
discovery  and  evidentiary  hearing  were 
denied.  However,  on  its  own  motion,  the  DOE 
determined  that  certain  relevant  material 
should  be  exchanged  between  Ihe  ERA  and 
the  Respondents.  Specifically,  the 
Respondents  should  be  given  access  to 
relevant  ERA  audit  workpapers  which  have 
not  prev}ousIy  been  made  available  to  them, 
and  the  Respondents  should  submit  Ihe 
relevant  and  material  documentation  they 
claim  to  possess. 

Interlocutory  Order 

Theodore  M.  Ragsdale.  5  '23/85.  HRZ-0244 
Theodore  M.  Ragsdale  filed  a  Motion  to 
Dismiss  a  Proposed  Remedial  Order  which 
was  isHued  to  him  d/b/a  Salem  Ventures.  Inc. 
The  PRO  sought  to  hold  Ragsdale  liable  for 
crude  oil  pricing  violations  allegedly 
committed  by  Ragsdale  on  Salem  Venture's 
behalf  According  to  Ragsdale's  motion. 
Salem  should  be  held  liable  for  any 
overcharges.  .Although  the  Economic 
Regulatory  .Administration  amended  the 
original  PRO  to  hold  Salem  Ventures  liable 
for  the  alleged  overcharges,  the  ERA 
continued  to  seek  to  hold  Ragsdale 
personally  liable  as  well.  The  DOE 


determined  that  the  amended  PRO 
established  a  prima  facie  case  of  a  regulatory 
violation  by  Ragsdale  in  his  individual 
capacity.  The  DOE  therefore  rejected 
Ragsdale's  Motion  to  Dismiss. 

Implementation  of  Special  Refund  Procedure* 

Coliiie  Gasoline  Corp..  5/21/85.  HQF-OSiH 

The  Department  of  Energy  issued  a 
Decision  and  Order  providing  for  the  second- 
stage  disbursement  of  $375,324  in  consent 
order  funds  made  available  by  Coline 
Casoline  Corporation.  The  DOE  found  that 
the  adverse  effects  of  Coline's  pricing 
practices  of  propane  were  regional  in  nature, 
since  the  firm  sold  that  product  primarily  in 
California.  The  DOE  also  pointed  out  that 
some  of  the  Coline  product  was  purchased  by 
Mobil  Oil  Corporation,  and  that  since  NGLPs 
such  H8  propane  are  used  in  the  petroleum 
refining  process,  increased  costs  of  Coline 
product  were  probably  incorporated  into 
Mobil's  prices  for  motor  gasoline.  The  DOE 
therefore  determined  that  of  the  remaining 
Coline  funds.  $21)7.399,  representing  the 
remaining  share  of  Coline  product  sold  in 
California,  should  be  distributed  to  that  State. 
The  DOE  further  decided  that  the  remaining 
$167,604  should  be  divided  among  the  states 
in  propoition  to  Mobil  gasoline  sales  in  each 
state.  The  DOE  further  provided  that  upon 
submission  of  an  appropriate  plan  by  an 
eligible  jurisdiction,  the  proportionate  share 
of  the  Coline  fund  would  be  disbursed. 
Crystal  Petroleum.  5/23/05  HEF-C059 

On  May  23. 1985.  the  Office  of  Hearings 
and  Appeals  of  the  Department  of  Energy 
issuf^d  a  final  Decision  and  Order 
establishing  procedures  for  the  disbursement 
of  $5,577.96  (plus  accrued  interest)  obtained 
as  a  result  of  a  Consent  Order  entered  into  by 
the  DOE  and  Crvstal  Petroleum  (Crystal)  The 
funds  will  be  available  to  customers  who 
purchased  motor  gasoline  or  No.  2  ditsel  fuel 
from  Crystal  during  the  period  June  13.  1973 
through  March  31. 1980.  Successful  applicants 
will  receive  refunds  propoilionate  to  the 
volume  of  motor  gasoline  or  No.  2  diesel  fuel 
they  purchased  from  Crystal  during  the 
consent  order  period. 
E.M.  Bailey  Distributing  Company.  Inc.. 
5/21/85.  HEF-0033 
The  Office  of  Hearings  and  Appeals  issued 
a  final  Decision  and  Order  implementing 
first-stage  procedures  for  the  distribution  of 
$6,193  20  remitted  to  the  Department  of 
Energy  by  EM.  Bailey  Distributing  Company. 
Inc.  (EMB)  pursuant  to  a  1979  Consent  Order 
In  the  Decision,  the  OHA  considered  and 
rejected  ENfB's  contentions  that  the 
implementation  of  special  refund  procedures 
was  prohibited  under  the  terms  of  the 
Consent  Order  and  would  constitute  an 
adjudication  without  providing  EMB  due 
process.  TJie  OHA  stated  that,  in  keeping 
with  the  language  of  the  Consent  Order, 
refunds  would  be  made  available  to  members 
of  three  categories  of  EMB  customers  who 
provide  the  information  specified  in  the 
Decision. 

Refund  Applications 

Crimes  Gasoline  Company /Sun  Company, 
Inc..  5.22/85.  RFl23-d001 
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Sun  Company  Inc.  (Sun)  filed  an 
Application  for  Refund  in  which  the  nrm 
sought  a  portion  of  the  fund  obtained  by  the 
DOE  through  a  consent  order  with  Grimes 
Gasoline  Company  (Grimes).  The  DOE 
determined  that  Sun's  allocable  share  of  the 
Grimes  consent  order  funds  was  below  the 
S5.000  injury  presumption  threshold. 
Accordingly,  the  DOE  determined  that  Sun 
would  not  be  required  to  submit  further  proof 
of  injury,  and  that  the  firm  would  receive  a 
refund  of  S4.756  plus  S2.|55  in  interest  on  that 
amount. 

Midwest  Industrial  Fuels.  Inc.  Gateway 
Foods,  Inc.,  Big  Bear  Farm  Stores,  Inc.. 
5/23/85.  RF82-1  RFB2-2 

The  DOE  issued  a  decision  granting 
refunds  to  two  purchasers  of  No.  2  fuel  oil 
from  the  Midwest  Industrial  Fuels,  Inc. 
deposit  escrow  fund.  The  refunds  lo  these 
firms  total  S2.720.89,  representing  $1,852.81  in 
principal  and  $868.08  in  interest.  The  DOE 
also  determined  that  the  remainder  of  the 
escrow  account.  $13.42  plus  interest,  should 
be  deposited  into  the  United  States  Treasury. 

Seminole  Refining.  Inc..  Couch.  Inc.,  5/21/85, 
RFl  11-0009 

Couch.  Inc.  (Couch)  filed  an  Application  for 
Refund  in  which  the  firm  sought  a  portion  of 
the  fund  obtained  by  the  DOE  through  a 
consent  order  with  Seminole  Refining,  Inc. 
(Seminole).  The  DOE  determined  that  Couch 
was  an  ultimate  consumer  of  Seminole  diesel 
fuel.  Accordingly,  the  DOE  determined  thai 
Couch  would  not  be  required  to  submit 
further  proof  of  injury,  and  that  the  firm 
would  receive  a  refund  of  36,092  plus  S4.434 
in  interest  on  that  amount. 
Tenneco  Oil  Company.  Blue  Oil  Co..  Inc.,  5/ 
21/85.  RF7-120 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Blue  Oil  Co..  a  retailer  of  Tenneco  middle 
distillates  and  motor  gasoline.  Blue  applied 
for  a  refund  for  purchases  of  both  Tenneco 
middle  distillates  and  motor  gasoline  based 
upon  the  presumption  of  injury  and  the 
procedures  for  filing  smbll  claims  outlined  in 
Office  of  Special  Counsel.  9  DOE  \  82.538 
(1982).  After  examining  the  evidence  and 
supporting  information  subinitted  by  the  firm, 
the  DOE  concluded  that  Blue  should  receive  a 
refund  of  $362  based  on  its  purchases  of 
motor  gasoline  and  middle  distillates. 
Tenneco  Oil  Company /H-  V.  Johnson  fr  Son. 
Inc..  5/23/85.  RF7-116 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
H.  V.  lohnson  &  Son.  Inc..  a  retailer  of 
Tenneco  middle  distillates  and  motor 
gasoline.  Although  the  firm's  purchases  to 
Tenneco  motor  gasoline  and  middle 
distillates  during  the  consent  orSer  period 
exceeded  the  threshold  level  established  in 
Office  of  Special  Counsel.  9  DOE  H  82.538 
(1982)  [Tenneco].  Johnson  elected  to  file  its 
refund  application  in  accordance  with  the 
presumption  of  injury  and  procedures  for 
filing  small  claims  outlined  in  the  Tenneco 
decision.  After  examining  the  evidence  and 
supporting  information  submitted  by  the  firm, 
the  DOE  concluded  that  Johnson  should 
receive  a  refund  of  $3,719  based  on  its 
purchases  of  motor  gasoline  and  middle 
distillates. 


Vickers  Energy  Corporation/Denny  Klepper 
Oil  Company,  5/21/85,  RFl-375 

Pursuant  to  a  remand  ordered  in  Denny 
Klepper  Oil  Co.  v.  DOE.  Civil  Action  No'  84- 
0547  (D.D.C.  1984),  the  Department  of  Energy 
reconsidered  the  Application  for  Refund  filed 
by  Denny  Klepper  Oil  Company  in  the 
Vickers  Energy  Corporation  special  refund 
proceeding.  After  analyzing  the  firm's  profit 
margin  data  as  directed  by  the  district  court, 
the  DOE  concluded  that  Denny  Klepper  was 
injured  by  the  alleged  overcharges,  and 
should  receive  an  additional  refund,  based 
upon  the  volume  of  its  Vickers  motor  gasoline 
purchases  for  which  it  made  a  showing  of 
injury  under  this  analysis,  reduced  by  the 
volume  of  its  Vickers  purchases  for  which  the 
firm  had  previously  received  a  refund 
( Vickers  Energy  Corp. /Denny  Klepper  Oil 
Co..  11  DOE  I  85.040  (1983)). 
Waller  Petroleum  Co. /Defense  Logistics 
,Agency.  5/20/85.  RF78-O010 

The  Office  of  Hearings  and  Appeals 
awarded  a  payment  of  $25,008  to  the  Defense 
Logistics  Agency  (DLA)  from  the  settlement 
fund  obtained  as  a  result  of  the  consent  order 
entered  into  by  Waller  Petroleum  Company 
and  DOE.  DLA  purchases  fuel  for  the 
departments  and  agencies  of  the  U.S. 
Governm.ent.  A  DOE  audit  found  that  Waller 
allegedly  overcharged  several  government 
agencies  in  its  sales  of  fuel  oil.  The  audit 
identified  the  government  as  an  end-user,  and 
in  Waller  Petroleum  Company.  Inc..  12  DOE  1" 
65,148  (1985).  OHA  found  that  end-users  were 
injured  by  Waller's  pricing  practices. 
Accordingly.  OHA  authorized  the  refund  to 
DLA 

Dismissal 

The  following  submission  was  dismissed: 

Name  and  Case  No. 

Government  Sales  Consultants,  Inc..  HFA- 
0288 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue.  S.W.,  Washington,  D.C.  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
June  13. 1985.  ; 

George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 
|FR  Doc  85-15038  Filed  6-20-85:  8:45  am| 
BILLING  CODE  6450-01-M 


Issuance  of  Decisions  and  Orders; 
Week  of  May  13  Through  May  17, 1985 

During  the  week  of  May  13  through 
May  17, 1985,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
exception  or  other  relief  filed  with  the 


Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

H.  Michael  Clyde,  5/17/85,  HFA-0283 

H.  Michael  Clyde  filed  an  Appeal  from  a 
final  determination  by  the  Director, 
Classification  and  Technical  Information 
Division  of  the  DOE  Albuquerque  Operations 
Office,  concerning  a  request  for  information 
under  the  Freedom  of  Information  Act,  Mr. 
Clyde  sought  access  to  documents  concerning 
the  Los  Alamos  National  Laboratory  (LANL) 
and  the  University  of  California's  (UC) 
compliance  with  affirmative  action  and  equal 
employment  opportunity  obligations.  In 
considering  the  Appeal,  the  DOE  found  that 
several  documents  were  properly  withheld 
pursuant  to  Exemption  5.  The  DOE  found  that 
the  documents  were  necessary  to  a 
determination  of  future  DOE  action  regarding 
the  UC/DOE  contract  and  LANL's 
compliance  with  federal  obligations.  The 
DOE  noted,  however,  that  several  of  these 
documents  contained  segregable  material 
which  should  be  released,  "The  DOE  further 
determined  that  the  names  of  individuals 
contained  in  certain  court  settlement 
documents  were  properly  withheld  pursuant 
to  Exemption  6.  Accordingly,  the  Appeal  was 
granted  in  part. 

Requests  for  Exemption 

Cfi-B  Warehouse  Distributing,  5/17/85,  HEE- 
0122 
C&B  Warehouse  Distributing  filed  an 
Application  for  Exemption  in  which  the  firm 
sought  to  be  relieved  of  the  requirement  to 
file  Form  EIA-782B.  entitled  "Reseller/ 
Retailers'  Monthly  Petroleum  Product  Sales 
Report."  In  considering  the  request,  the  DOE 
found  that  the  firm  would  not  suffer  an 
inordinate  burden  by  fulfilling  its  reporting 
obligation.  Accordingly,  exception  relief  was 
denied. 

Delaware  County  Oil  Co.,  5/17/85,  HEE-OllB 

Delaware  County  Oil  Company  filed  an 
Application  for  Exception  seeking  relief  from 
the  requirement  that  it  prepare  and  file  Form 
EIA-782B  with  the  DOE  Energy  Information 
Administration.  In  considering  the  request, 
the  DOE  found  that  there  was  some  merit  to 
the  firm's  contention  that  it  was  burdened  by 
the  filing  requirement.  After  balancing  this 
burden  against  the  public  interest  in 
gathering  reliable  energy  data,  the 
determination  was  made  that  a  limited  form 
of  exception  relief  was  appropriate. 
Accordingly,  exception  relief  was  granted  lo 
simplify  the  reporting  requirements  and 
thereby  reduce  any  burden  on  Delaware. 

Northru,}  Oil  Company  5/17/85,  HEE-0112 

On  January  15, 1985,  Northrup  Oil 
Company  filed  an  Application  for  Exception 
seeking  relief  from  the  requirement  to  prepare 
and  file  Form  E1A-782B  with  the  DOE  Energy 
Information  Administration.  In  considering 
the  request,  the  DOE  fcund  that  there  was 
merit  lo  the  firm's  contention  thai  it  was 
unduly  burdened  by  the  filing  requirement. 
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After  balancing  (his  burden  aiiainsl  the  public 
interfsl  in  gathering  reliable  enprg)'  data,  the 
DOE  determined  that  the  Tirm's  reporting 
obligation  should  be  simplified  to  allow  for 
the  filing  of  estimated  reports.  Accordingly, 
the  request  for  exception  relief  was  granted 
in  part. 

Del!  Oil  Ltd..  5/17/85,  HEE-OIX 

Dell  Oil  Ltd.,  tiled  an  Application  for 
Exception  in  which  the  firm  sought  to  be 
relieved  of  the  requirement  to  file  Form  EIA- 
782B.  entitled  "Reseller/ Retailers'  Monthly 
Petroleum  Product  Shies  Report."  In 
considering  the  request,  the  DOE  found  that 
the  firm  would  not  suffer  an  inordinate 
burden  by  fulfilling  its  reporting  obligation. 
Aci-.ordinj<ly.  exception  relief  was  denied. 

Motions  for  Discovery 

Clork  Oil  ^  Refining  Corpitration/Apex  Oil 
Company:  Economic  Rcjiulatory 
Administrvtion.  5/13/85.  HRD-02S7, 
HRD-€267 

Clark  Oil  &  Refining  Corporation  and  the 
Apex  Oil  Company  (Clark)  filed  a  Motion  for 
Discovery  in  connection  with  Clark's 
Statement  of  Objections  to  the  Proposed 
Remedial  Order  which  the  Economic 
Regulatory  Administnition  (ERA)  issued  to 
the  firm  on  August  1.  1984.  The  PRO  alleged 
that  Clark  filed  to  reduce  its  crude  oil  costs  to 
reflect  S82.500  paid  to  if  by  the  Texaco 
Corporation  for  use  of  Clark's  fee-free 
licenses  to  import  foreipn  crude  oil.  In  its 
Motion  for  Discovery.  Clark  sought  all  audit 
materials  generated  by  the  ERA  in  its 
investigations  of  Clark,  as  well  as 
administrative  record  and  contemporaneous 
construction  discovery  of  the  statutes  and 
regulations  governing  Clark's  treatment  of  the 
fee-free  license  payment.  The  ERA  also 
submitted  a  Motion  for  Discover^'  requesting 
information  from  Clark  aimed  at  determining 
the  exact  dale  on  which  Clark  incurred  the 
$82,500  payment  from  Texaco  for  purposes  of 
the  regulations. 

The  DOE  concluded  that  Clark's  discovery 
requests  should  be  denied.  First,  the  DOE 
found  that  Clark  had  furnished  nu  adequate 
justification  for  its  broad  request  for  audit 
records.  With  respect  to  Clark's 
administrative  records  and  contemporaneous 
construction  discovery  requests,  the  DOE 
concluded  that  Clark's  disagreement  with  the 
ERA  regarding  the  meaning  and  sr.ope  of  the 
regulations  did  not  warrant  such  discovery 
and  that  it  would  not  yield  useful 
information.  The  DOE  also  rejected  the  ERA's 
discovery  requests.  It  found  that  the 
requested  information  would  not  clarify  a 
material  issue  and  would  unduly  delay  the 
conduct  of  the  proceeding. 

Storey  Oil  Company.  Inc..  5/17/R5.  URD- 
0215.  HRH-0315 
Storey  Oil  Company.  Inc..  a  reseller- 
retailer,  filed  a  Motion  for  Discovery  and  a 
Motion  for  Evidentiary  Hearing  in  connection 
with  Its  of  Statement  of  Objections  to  a 
Proposed  Remedial  Order  issued  to  the  firm. 
Storey  sought  discovery  relating  to:  (i)  why 
jltemative  audit  methodologies  were  not 
used:  (ii)  the  FJtA's  calculation  of 
overcharges:  and  (<ii)  the  firm's  allegation 
that  the  PRO  was  issued  in  bad  faith.  The 
DOFl  found  that  Storev's  allemalive  audit 


methodologies  were  incorrect,  and  therefore, 
disovery  relating  to  these  methodologies  was 
not  useful.  However,  the  DOE  found  that  the 
PRO  had  insufficient  documentation  of  the 
ERA'S  calculation  of  the  firm's  weighted 
average  unit  product  costs,  and  therefore, 
discovery  of  the  ERA  calculations  of  these 
costs  was  warranted.  In  addition  the  DOE 
found  insufficient  evidence  to  show  that  the 
PRO  had  been  issued  in  bad  faith. 
Accordingly,  the  Motion  for  Discovery  was 
granted  in  part.  Finally,  the  Motion  for 
Evidentiar}'  Hearing  was  denied. 

Interlocutory  Order 

Marathon  Petroleum  Co./Murcthon  Oil  Co.. 
5/14/85  HRZ-0246 
On  September  17, 1964,  Marathon 
Petroleum  Company/Marathon  Oil  Company 
(Marathon)  filed  a  Statement  of  Objections  to 
the  pending  (unaudited  violations)  portions  of 
a  Proposed  Remedial  Order  (PRO)  issued  to 
thr  firm  by  the  Economic  Regulatory 
Administration  (ERA)  on  May  1.  1979.  See 
Marathon  Petroleum  Co.:  Marathon  Oil  Co.. 
12  DOE  183.010,  modified  sub  nam.  Economic 
Regulatory  Administration.  23  DOE  182.525 
(1984)  (final  Remedial  Order  issued  regarding 
audited  violations  alleged  in  the  May  1.  1979 
PRO).  After  considering  the  ERA's  Response 
to  Statement  of  Objections  filed  on  October 
24.  1984.  the  Office  of  Hearings  and  Appeals 
(OH.^)  found  that  the  ERA  had  substantially 
changed  its  position  regarding  the  alleged 
overcharges  and  remedial  provisions 
described  in  the  pending  portions  of  the  PRO. 
Accordingly,  the  OHA  issued  an 
Interlocutory  Order  directing  that,  in  order  for 
the  ERA  to  continue  the  enforcement 
procei'dins.  the  ERA  issue  an  amended 
Proposed  Remedial  Order  to  which  Marathon 
could  file  a  new  Statement  of  Objections. 

Supplemental  Order 

Mid-Continent  Systems.  Inc..  5/17/85  HCX- 
0045 
The  DOE  issued  a  Decision  and  Order 
concerning  an  issue  remanded  to  the  DOE  by 
the  United  States  Court  for  the  Eastern 
District  of  Arkansas  in  Mid-Continent.  Inc.  v. 
Edwards.  3  Fed.  Energy  Guidelines  t  26.416 
(E.D.  Ark.  1982).  The  district  court  sustained 
in  most  respects  two  decisions  that  the  OHA 
and  its  predecessor  issued  to  Mid-Continent 
Systems,  Inc.  during  the  course  of  an 
enforcement  proceeding,  but  remanded  the 
case  to  the  EKJE  for  a  determination  of 
whether  the  separate  inventories  amendment 
set  forth  at  10  CFR  212.92  should  be  applied 
retroactively  to  Mid-Continent's  sales  of  -No. 
2  fuel  oil  to  Georgia  Power  Company.  The 
DOE  found  that  Mid-Continent  failed  to  meet 
its  burden  of  proving  that  it  historically  and 
consistently  utilized  separate  inventory 
accounting  methods  for  cost  management  and 
pricing  purposes  with  respect  to  those  sales. 
Accordingly,  the  DOE  concluded  that  the  firm 
failed  to  meet  the  requirements  of  the 
separate  inventory  accounting  policy,  and 
that  retroactive  application  of  the  separate 
inventories  amendment  was  therefore 
inappropriate. 


Implementation  of  Special  Refund  Procedures 

.\rkansas  Louisiana  Gas  Company.  Arklu 
Chemical  Company.  5/17/85,  HEF-0030, 
HEF-0201 
The  Office  of  Hearings  and  Appeals  issued 
a  final  Decision  and  Order  setting  forth 
procedures  to  be  used  in  filing  applications 
for  refund  for  a  portion  of  approximately  S2.9 
million  in  settlement  funds  obtained  as  the 
result  of  consent  orders  which  the  DOE 
entered  into  with  Arkansas  Louisiana  Gas 
Company  and  its  subsidiary.  Arkla  Chemical 
Company  (collectively  referred  to  as  Arkla). 
The  funds  will  be  available  to  individuals 
and  firms  who  purchased  Arkla  covered 
products  during  the  period  September  1973  to 
December  1975.  Applications  for  refund  must 
be  postmarked  within  90  days  of  the 
publication  of  the  Decision  in  the  Federal 
Register. 

Husky  Oil  Company.  5/17/85.  HEF-0213 
The  DOE  issued  a  Decision  and  Order 
establishing  special  refund  procedures  for 
distributing  S2. 000,000  plus  accrued  interest 
received  as  the  result  of  a  consent  order  with 
Husky  Oil  Company.  The  funds  will  be 
available  to  identifiable  purchasers  of  Husky 
petroleum  products  during  the  period  August 
19.  1973  through  January  28, 1981. 
Applications  for  refund  must  be  received 
within  90  days  of  publication  of  the  Decision 
in  the  Federal  Register.  Specific  information 
to  be  included  in  refund  applications  is 
discussed  in  the  Decision. 

Refund  Applications 

Amtel.  lnc./Liin:ood  Freeway  at  al,  5/17/85, 
RF46-2  et  al. 
Twenty-six  purchasers  of  motor  gasoline 
and  middle  distillates  from  Amtel.  Inc. 
(Amtel)  filed  Applications  for  Refund  in  the 
Atr.tel  spet.ial  refund  proceeding.  See  .Amtel. 
Inc..  12  DOE  1  85.073  (1984).  With  three 
exceptions,  all  of  the  applicants  chose  to  rely 
upon  both  the  per  gallon  volumetric  refund 
amount  and  the  presumption  of  injury  for 
small  claims  as  set  forth  in  the  .Amtel 
Decision.  In  analyzing  the  applicants'  claims, 
the  Office  of  Hearings  and  Appeals  stated 
that  the  two  applicants  seeking  per  gallon 
refun  Js  in  excess  of  the  volumetric  amount 
and  the  claimant  seeking  a  refund  in  excess 
of  the  volumetric  amount  and  the  claimant 
seeking  a  refund  in  excess  of  the  threshold 
had  failed  to  submit  information  sufficient  to 
generate  refunds  greater  than  those  to  which 
they  were  entitled  under  the  presumptions 
established  in  the  Amtel  Decision. 
Accordingly,  all  26  applicants  received 
refunds  based  upon  the  volumetric  amount 
and  limited  to  the  small  claims  threshold. 
Refunds  granted  in  (his  proceeding  totalled 
S106.937.  including  interest. 

Eiidy  Refining  &  Key  Oil  Company /Texas 
Gulf  Gas  Corporation.  Springer  Oil 
Company.  5/15/85,  RF145-1.  RF145-2 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed  by 
two  resellers  of  Eddy/Key  refined  petroleum 
products.  Both  applicants  purchased  Eddy/ 
Key  covered  products  directly,  and  applied 
for  refunds  below  the  threshold  amount  for 
small  claims  in  accordance  with  the 
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prpsumption  of  injury'  pstablishetl  in  the 
Eddy/Kpy  special  refiind  proi:eeding.  Sf:e 
E(hi\  Ri'.ftninyi  Compaity  kry  Oil  Company. 
li:  UOE«i  a5.ib7  |l9«.'il  At'.er  cxaminmR  llie 
sl.ilemtMits  and  suppot'lins  informalion 
siihmitted  by  the  iippi  r.Hnts.  the  POF,  ueri<]ed 
to  approvt!  refunds  foi  ilhii^  S^.i.iH.I.  inuludin)! 
interest. 

Cary  F.!U!r;;\  Ctirp./Ai  oiii  Pitrvleiim.  Inc..  5/ 
\\!9b'.hF47'9 
Acorn  PHlroluum,  lui:.  fiind  v.\  .Applii'dtion 
for  Refiind.  sotking  j  tiortion  of  iiinds 
roniitted  by  Gary  Fneroy  Corporation 
pursuant  to  a  couiontjorder  ;!iat  Gary  Energy 
iTitiMi.il  inlo  with  the  POE.  lit  '.his  DHCision. 
th'-  l)'.)F.  lound  liut  Atom's  HHo<;<!b!e  share 
iif  ihe  Ciar\  consent  ofiier  fund  based  on  the 
volumetric  ilior.'tion  hietbodoloiiv  v\  is  less 
Ih.'H  the  S.vOt>"!  threshciid  level.  The  D<:)E 
Iherefiirn  >;r!iiitt-d  .'Xcorn  .;  refund  of  S  I'^S-SQ 
plus  iMcr^^i'd  interest.  ^vl.K;h  equiils  the  share 
ol  the  Clary  Kuersy  ci-tisent  order  fund 
ailocuti'd  to  Acorn  on  the  basis  of  the  firm's 
nulurul  gas  liquid  products  purchase  volume. 

The  Hrrtz  Corp  ,Cf<nL:a.  Inc.  el  ill..  5/16/85 
h.t-'Td-OOl  p!  al. 
Vhe  DOE  issued  a  iVcision  Ji.d  Order 
mnr.i  rnin)^  'M  A|'pii<;^!ions  fot  Refund  fiied 
liv  firms  who  rented  liotor  vehicles  from 
liertE  Corpoi^ition  .ini  incurred  refueling 
i;h:;ij;es  as  the  result  (if  rL'uruins  the  \  iliicles 
with  less  motor  jjasoliifc  than  vviien  rir;!t«d. 
Each  of  the  firms  elected  !o  apply  for  a  refund 
based  on  the  formula  nutlined  in  ihn  lift/. 


(:,<rp..  !2DOE?8,'vl1 
these  .ipplicatuins.  '.hi 
the  applicants  shi'u^d 
ujion  the  total  volunii 


|!'l«4j.  In  considerinjj 
iJOKconiluded  thai 

■e've  a  refund  iM-itc! 
il  rnoliir  gasnl-ne  they 


purchased  from  Her;athrou;{h  payu;ent  nf 
:fuel!njz  charnes.  Th«j  refunds  jjran'ed  in  this 

f'a. 

rroomtii'n.  .">  'l  'H5 


proceedinx  total  S91,t 

liw  Herlx  Com   IPSi 
KFrij-34 
I  hi  DOE  issu<(4  a 
'uncerninjj  an  .Vpplii 
i^M  Coipcrali'ip  in  Ti 
M>eciai  refund  prooee 
Carp.  IJUOEIlS.'i.li. 
applv  T'l  a  refund  bi 
f.,r!h  lii  She  H.-fU-  De 


eei.sioii  and  Order 
limi  for  Refund  fiiml  Lv 
e  riertz  CL.rpc.r.;iictn 
nj{.  .S'>'<'  the  Hfrtz 
(l'i!i4(.  IHM  elected  fn 
ed  \\\:%yn  the  fonnela  .*e« 
sion  with  respect  to 
icfuni!  .ipplicaiii.'ns  filed  by  firms  th..l 
ini  arred  j-efuelinu  charges  as  the  resu!i  f^f 
•turning  rented  'uoti*  vehiclt  s  to  Hedz  v>ilh 
L'SS  nuilor  );rtS.iline  tliin  when  the  vehicle 
*vas  rcnieil.  In  ccnsidiMiiig  th"  lliM 
applicul'on  ihe  DOE  riuioiuced  lh:it  the  firm 
should  receive.a  refund  based  upon  the  to'.;! 
iniirbirr  of  gallons  puithaseu  from  \\<.:i'z 
through  paymepl  of  rifueliag  f.har^es    i'litj 
refund  Rranied  in  thisjUeci.sioi;  totals  i:*!. 119. 

I.M  tli,t:iT  Corpnrctitn/Fr.rnilantI  luilasinfr.. 
Inc..  5/1//8S  RFm-l 
The  rXlE  issued  a  Becision  and  Order 
cotici  rninK  an  Applicttion  for  Reh;nd  lilt-d  Ijy 
an  agricultural  cr;i;]t|alive.  Fariuland 
liidustries.  Inc..  in  connection  with  the  [M. 
Mil  her  Corporation  ||.?kl.  Habcr)  refund 
priicc'i  ding.  In  its  ap^ilicaliiin.  Karrnl.'.nd 
claimed  it  made  "secind.iiy  "  purchescs  of 
na!:r;d  gas  liquid  products  (NOLPs)  from  J.M 
Mabei   rarmhind's  a|iDli.:.iticii  showed  only 
that  F.irmlaiiJ  purrh;^sed  \l"l.Ps  from 


Atl.'ifitic  Ol!  Compjui; 


plant  .n  Oklahoma.  Although  J.M.  Haher  had 


(Aliantic)  at  one  "as 


sold  products  at  the  Oklahoma  plant,  no 
recoids  were  submiti>'d  indicating  Ifiai  j.M. 
Haber  sold  its  products  to  Atlantic.  In 
addition,  no  evidence  was  submitted 
demonstrating  that  Atlantic  sold  j.M.  Haber 
products  to  EarmLnd.  Without  any  evidence 
demonstrating  that  Farmland's  purchases 
werf  liuceable  to  NGLPs  sold  by  j.M.  Haber, 
the  DOE  was  unable  to  conclude  that  the 
cooperative  was  injured  by  J.M.  Habers 
alleged  overcharges.  Farmhnd's  Application 
for  Refund  was  therefore  denied. 

Rfinhci-d Disl:ibutors.  Irc./Sebert Brvthers 
ct  al..  5/13/85,  RFy2-l  el  al. 
The  DOE  issued  a  decision  concerning 
applications  for  refund  filed  by  three  fi;ms  in 
connection  with  the  Reinha.'-d  Distributors. 
Inc.  spet'ai  refund  proceeding.  .After 
ex^niinirig  the  statements  and  supporting 
information  suiimitted  bj'  the  three  fHtns.  the 
DOE  determin'-d  that  the  Roinhard  consent 
Older  funds  shosild  be  disiribuled  to  the  three 
ciainiants  in  proportion  to  the  amount  of 
Rcinhard's  settlement  payment  attributahle 
to  each.  The  rrfunds  to  these  purchasers 
totalled  S17.0H1.25,  representing  S9.940.19  in 
principal  and  S7. 141.06  in  interest. 

Sliiiulurd Oil  Company  (Ind'cnaJ/Deluxe 
Si^r\  :ce  Station.  5/14/65  FF21'12392 
Ihe  DOE  issued  a  Decision  and  Order 
concerning  duplic.'te  refunds  applied  for  and 
rei  i.ived  by  a  retailer  of  Amoco  mo'or 
gasoline  in  the  Amoco  sperial  refund 
proceeding.  Deluxe  Service  St-stion  received 
two  refunds  when  it  was  ei;tit'ed  to  cnly  one. 
The  '-wner  of  D.liixe  Service  Station. 
hi)v\i  ver,  subniiitid  an  adequate  expiusiation 
for  the  double  filing  and  failure  to  redize  th.it 
Deluxe  had  recei-  ed  dupii'  ate  refunds.  The 
DOE  thereioitt  decided  that  the  owner  should 
renal  only  one  of  the  duplicate  refunds  as 
well  as  accrued  interest  on  that  refand. 

Dismissals 

The  fcliovwing  submission.s  were  dismissed: 

Sonip  and  Cosp  .\o. 

An'cnchr:  Petrcfina.  I.i; .— P.F;n-4'7eo 
Augy  .s  Gulf  Service— Rft(>~llC 
Com'mo,! wealth  O-l  Refiniag— RF2i-10:t42 
CPI  Oil  ft  Refining,  Inc.— RFf>-32 
Howard  Imiustnes — RFnr-3 
I  '.wet!  Corp  — RF21-8S:i3 
Ken  McGee  Corp.— RF^l-iOrOS 
ICcch  Ind-.slries,  Inc.— R'^i>-25 
Midiiind  CoMpe;.. fives.  Ii-rc— HF21-l(i343 
Nr^'bi!  Oil  Corp.— RFZi-80'»6 
Pride  Refining.  Inc.— RF31-**a43 
Seaview  Pet'^olenn  Co. — Rr<>-23 
I'nion  Oil  Co  of  Cillfornis— RF21-H!341 

Copies  of  ihe  full  te.\t  of  these 
t'r-cision.s  ditii  orders  are  available  in  tho 
Public  Ducket  Room  of  the  Office  oi 
Hcaiiii^s  and  Appeals.  Poom  lE-234. 
iiirresliii  B^u'.aiiig  1000  [ndependence 
Avenue,  SVV.,  Washington.  D.C.  205o5, 
Mi'iiday  through  Friday,  between  the 
hours  of  1:0(1  p.m.  and  5:{X)  p.m.,  except 
feJer.il  holidays.  They  .lie  also  available 
in  Energy  Management:  Federal  Energy 


Guidelines,  a  commercially  published 

loose  leaf  reporter  system. 

lenc  10.  19P5 

George  B.  Breznay, 

P'lvctor.  Cfiicp  nf  Hearings  and  Appeals. 

|rR  Doc.  85-1.5043  Filed  ft-20-85;  8:45  ain| 

BILLING  CODE  MS(H>1-M 


Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals.  Department  of  Energy. 

action:  Notice  of  implementation  of 
special  refund  procedures  and 
solicitation  of  comments. 

SUiMMARV:  The  Office  of  Hearings  and 
-'"-ppeals  of  the  Departm.ent  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  fcUowed  in 
refunding  Sl.800.(XX)  in  consent  order 
funds  to  members  of  the  pubUc.  This 
money  is  being  held  in  escrow  following 
the  settlement  of  enforcement 
proceedings  involving  GCO  Minerals 
Company,  formerly  known  as  General 
Crude  Oil  Company,  a  subsidiary  of 
International  Paper  during  the  Consent 
Order  pcr'od.  GCO  Minerals  was  a  gas 
plant  owner  and  oporator  and  a 
producer  c.i^  crude  oil,  natural  gas 
liquids,  and  condtnsate. 
CATE  AND  ADDRESS.  Comments  must  be 
i'iled  within  30  days  of  publication  of 
this  notice  in  the  Fedeial  Register  and 
should  be  iiddrossed  to  the  Office  of 
1  loarings  and  Appeals.  Department  of 
Eiiei  ^\ .  lOUO  Independence  Avenue.  SW. 
Washingfon.  D.C.  20535.  All  comments 
should  conspicuously  display  a 
re^'erence  to  case  number  HE.F-0570. 

FOR  FURTHER  IKFORMAIION  CONTACT. 

Thomas  O.  Mann.  Deputy  Director. 
Oificn  of  Hearings  and  Appeals.  1000 
Iniiependence  Avenue.  SW.. 
VViishinpicn,  DC.  20585.  (202)  252-2094. 

S'JFPLEMENTARV  IWFC»??MATlO«:  In 
accordance  with  §  205.282(b)  of  the 
procedural  lesyla^ions  of  the 
bcpaitmonl  of  Energy,  10  CP'R 
205.282(b).  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  oul  below.  The  Proposed 
Decision  relates  to  a  consent  order 
entered  info  !.y  GCO  Minerals  which 
settled  possible  violations  of  DOE  price 
controls  in  sales  of  all  petroleum  and 
natural  gas  liquid  products  by  the  fimi 
rind  its  predecessors  to  their  customers, 
du.-ing  the  August  1373  through  June 
1979  period. 

7  ho  Proposed  Decision  sets  forth  the 
ptucedures  and  standards  that  the  DOE 
has  tentalivelyJormulated  to  distribute 
Ihe  contents  of  an  escrow  account 
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funded  by  GCO  pursuant  to  the  consent 
order.  The  DOE  has  tentatively 
established  procedures  under  which 
pruchasers  of  covered  GCO  products 
and  participants  in  the  Entitlements 
l»rogram  during  the  audit  period  may  file 
claims  for  refunds  from  the  consent 
order  fund.  Applications  for  Refund 
should  not  be  filed  at  this  time. 
Appropriate  public  notice  will  be  given 
when  the  submission  of  claims  is 
authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures.  Parties  are 
requested  to  submit  two  copies  of  their 
comments.  Comments  should  be 
submitted  within  30  days  of  publication 
of  this  notice  in  the  Federal  Register. 
{■.nd  should  be  sent  to  the  address  set 
forth  at  the  beginning  of  this  notice.  All 
comments  received  in  this  proceedig  will 
be  available  for  public  inspection 
between  the  hours  of  1:00  to  5:00  p.m.. 
Monday  through  Friday,  except  federal 
holidays,  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals. 
located  in  Room  lE-234. 1000 
Independence  Avenue.  SW.. 
Washington.  DC.  aO.'SeS. 

Dated:  June  13. 1985. 
George  B.  Bteznay, 

Dirfrtor.  Office  of  Hearings  and  Appeals 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

implementation  of  Special  Refund 
Procedures 

June  13.  1983. 

Name  of  Firm;  GCO  Minerals 
Company. 

Date  of  Filing:  March  11. 1985. 

Case  Number:  HEF-0570. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  m.ay  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
make  refunds  in  order  to  remedy  the 
effects  of  actual  or  alleged  violations  of 
DOE  regulations.  See  10  CFR  Part  205. 
Subpart  V.  The  Subpart  V  process  may 
be  used  in  situations  where  DOE  is 
unable  readily  to  ascertain  the  persons 
who  were  injured  or  the  amounts  thf;t 
such  persons  may  be  eligible  to  receive 
as  a  result  of  enforcement  proceedings 
See  Office  of  Enforcement.  9  DOE 
f  82.553  at  85,284  (1982). 

I.  Background 

GCO  Minerals  Company  (hereinafter 
referred  to  as  GCO).  formerly  known  as 
General  Crude  Oil  Company,  a 
subsidiary'  of  International  Paper  during 
the  Consent  Order  period,  was  a  gas 
plant  owner  and  operator  within  the 


meaning  of  10  CFR  212.262.  and  a 
producer  of  crude  oil.  natural  gas 
liquids,  and  condensate.  A  DOE  audit  of 
GCOs  records  revealed  possible 
regulatory  violations  with  respect  to  the 
firm's  pricing  of  natural  gas  liquids 
(NGLs)  natural  gas  liquid  products 
(NGLPs).  crude  oil.  and  condensate 
during  the  period  August  19, 1973 
ttirough  June  30. 1979  (hereinafter 
referred  to  as  the  consent  order  period). 
In  order  to  settle  all  claims  and  disputes 
between  GCO  and  the  DOE  regarding 
the  firm's  pricing  of  NGLs.  crude  oil  and 
condensate  during  the  consent  order 
period.  GCO  and  DOE  entered  into  a 
consent  order  on  June  7. 1984.  Under  the 
terms  of  the  consent  order.  GCO 
remitted  Sl.800.000  to  the  DOE  on 
November  26. 1984.  That  sum  is  beng 
held  in  an  interest-bearing  escrow 
account  established  with  the  United 
States  Treasury  pending  a  determination 
of  its  proper  distribution.  As  of  April  30, 
1985,  the  GCO  escrow  account  had 
earned  SC9,140  in  interest.  This  Proposed 
Decision  concerns  the  distribution  of  the 
Sl.HOO.OOO  that  was  deposited  into  the 
escrow  account,  plus  the  accrued 
interest. 

II.  jurisdiction 

We  have  considered  ERA's  Petition 
for  the  Implementation  of  Special 
Refund  Procedures  and  determined  that 
it  is  appropriate  to  establish  such  a 
proceeding  with  respect  to  the  GCO 
consent  order  fund.  As  we  have  stated 
in  previous  Decisions,  refunding  moneys 
obtained  through  DOE  enforcement 
proceedings  is  the  focus  of  Subpart  V 
proceedings.  See.  e.t;..  Office  of 
Enforcement.  8  DOE  I  82.597  (1981). 
Based  upon  our  experience  with  Subpart 
V  cases,  we  believe  that  the  distribution 
of  refunds  in  the  present  case  should 
take  place  in  two  stages.  In  the  first 
stage,  we  will  attempt  to  refund  money 
to  identifiable  purchasers  of  petroleum 
products  who  may  have  been  injured  by 
GCOs  pricing  practices  during  the 
period  August  1973  through  June  1979. 
After  meritorious  claims  are  paid  in  the 
first  stage,  a  second  stage  refund 
procedure  may  become  necessary.  See 
generally  Office  of  Special  Counsel.  10 
DOE  ^85,048  (1982)  (hereinafter  cited  as 
Amoco]  (refund  procedures  established 
for  first  stage  applicants,  second  stage 
refund  procedures  proposed. 

III.  Proposed  Refund  Procedures 

.4.  Crude  Oil  Claims 

Because  the  consent  order  resolves 
possible  regulatory  violations 
concerning  all  of  GCOs  products,  we 
propose  to  divide  the  escrow  account 
funds  into  two  pools.  See  Office  of 


Special  Counsel.  10  DOE  f  85.048  (1982). 
According  to  filings  with  the  Securities 
and  Exchange  Commission,  crude  oil 
(and  condensate)  accounted  for  93.25''< 
of  GCOs  sales.  We  therefore  propose 
that  a  pro  rata  portion  of  the  consent 
order  fund— a  pool  of  Si  .658.208  plus 
accrued  interest — be  set  aside  to  satisfy 
claims  filed  by  participants  in  the  Crude 
Oil  Entitlements  Program  and  their 
downstream  customers.  Claimants  in 
this  category  must  show  that  they  were 
injured  by  GCO's  alleged  violations  of 
those  regulations. 

We  have  previously  established 
refund  procedures  for  consent  orders 
involving  crude  oil-related  violations 
comparable  to  those  resolved  in  the 
present  consent  order.  In  Office  of 
Enforcement:  In  the  Matter  of  Alfred  B. 
Alkek.  9  DOE  f  85.521  (1982).  47  FR  2196 
(January  14.  1982)  (hereinafter  cited  as 
.Mkek]  and  Office  of  Enforcement:  In  the 
Matter  of  .^dams  Resou.'-ces  and  Encr<:y. 
Inc..  9  DOE  ^  82,553  (1982).  47  FR  16381 
(April  16. 1982)  (hereinafter  cited  as 
Adams),  and  ,4.  Johnson  fr  Company. 
Inc..  12  DOE  «  85.102  (1984)  (hereinafter 
cited  as  fuhnson]  which  involved 
settlements  with  a  total  of  252  firms,  wt' 
established  a  two-stage  refund 
procedure  for  funds  received  as  a  result 
of  alleged  crude  oil-related  regulatory 
violations.  Because  the  type  of  alleged 
violation  that  underlies  the  crude  oil- 
related  portion  of  the  present  proceeding 
would  have  an  impact  similar  to  those 
that  were  the  subject  of  the  Alkek. 
Adams,  and  Johnson  proceedings,  we 
have  determined  that  it  is  appropriate  to 
formulate  a  two-stage  refund  proceeding 
modeled  after  those  proceedings.  We 
therefore  propose  to  establish  refund 
procedures  for  the  GCO  crude  oil  pool  in 
which  we  will  accept  refund 
applications  to  be  adjudicated  in  the 
same  manner  and  using  the  same 
principles  as  those  refund  applications 
that  were  filed  pursuant  to  the  Alkek. 
Adams,  and  Johnson  determinations.  For 
details  regarding  these  procedures,  see 
those  determinations. 

B.  Refunds  to  tXCL  and  NGLP 
Purchasers 

We  propose  that  the  remainder  of  the 
GCO  consent  order  funds.  S141,792  plus 
interest,  be  distributed  to  the  firms  .NGl. 
and  NGLP  customers  who  satisfactorily 
demonstrate  that  they  were  injured  by 
GCOs  alleged  pricing  violations.  The 
information  available  to  us  at  this  time 
regarding  GCOs  operations  during  the 
audit  period  does  not  provide  names 
and  addresses  of  the  firm's  customers. 
However,  from  our  experience  we 
believe  that  the  claimants  in  this 
proceeding  will  fall  into  the  following 
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categories:  (1 )  resellers  of  NGLs  or 
NGLPs,  (2)  petroleum  refiners  that  used 
NGLs  or  NGLPs  as  a  fuel  source  or  a 
raw  material  in  refining  crude  oil,  and 
|3|  firms,  individuals,  or  organizations 
that  were  consumers  (end-users).  The 
petroleum  products  purchased  by  these 
claimants  were  purchased  either 
directly  from  G(]0  or  from  other  fiims  in 
a  chain  cf  distribution  leading  back  to 
GCO.  In  order  to  receive  a  refund,  each 
claimant  will  be  required  to  submit  a 
schedtile  of  its  monthly  purchases  of 
GCO  NGLs  for  the  period  August  1973 
throush  June  1979.  If  the  products  were 
not  purchased  directly  from  GCO.  the 
claimant  must  include  a  statement 
setting  forth  its  r.?asons  for  believing  the 
product  originated  with  GCO.  In 
addition,  a  reseller  or  retailer  that  files  a 
claim  Will  be  required  tc  establish  that  it 
was  iriured  by  thfl  alleged  overcharges. 
To  makt;  'liis  bliowing.  a  reseller  or 
retailer  claimant  will  first  be  required  fo 
show  that  it  maintBined  "banks"  of 
unrecovered  increased  product  costs  in 
order  to  demonstrate  that  it  did  not 
subsequently  reiiovcr  those  costs  by 
increasing  it.-"  prices.  See  Office  of 
Enforcement.  10  DOE  |  85,029  at  88.125 
(1982)  (hereinafter cited  us  Ada].  A 
reseller  or  refiner  can  establish  that  it 
was  injured  by  showing  that  it 
experienced  a  competitive  disadvantage 
because  GCO's  prices  were  higher  than 
the  prevailing  are^.  Notional  Helium 
Corp. /Atlantic  Ridhfieid  Corporation.  12 
UOE^  85.257  (1984). 

As  in  manv  prior  special  refunded 
cases,  we  will  adopt  certain 
presumptions.  Fir^,  we  will  adopt  a 
presumption  that  the  alleged 
overcharges  were  dispersed  equally  in 
all  sales  of  products  made  by  GCO 
during  the  consent  order  period.  OHA 
has  referred  to  this  piesumption  in  the 
past  as  a  volumetric  refund  amount. 
Second,  we  will  adopt  a  presumption  of 
injury  with  respect  to  small  claims. 

Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205.282(e)  of  those  regulations  states 
that: 


taridd 


|i|p  establishing  starkidrds  and  procedures 
fi)r  implementing  reftind  distributions,  the 
Office  of  Ht-'arings  and  A;.'pedls  shall  lakfi 
into  arcounl  the  dcsbdl)ility  of  distributing 
the  refunds  in  an  effjctent.  effective  and 
equitable  manner  argj  resolving  to  the 
maximum  exienl  pratncable  all  outs'anding 
rlainis.  In  order  to  dc  so.  the  sl.mdards  for 
evaluation  of  indiviqual  claims  mav  be  based 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  The  presumptions  we 
will  adopt  in  thi.s  case  are  used  to  permit 
claimants  to  partiaipate  in  the  refund 
process  without  incurring 
disproportionate  expenses,  and  to 


enable  the  OHA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available. 

The  pro  rata,  or  volumetric,  refund 
presumption  assumes  that  alleged 
overcharges  were  spread  equally  over 
all  gallons  of  product  marketed  by  a 
particular  firm.  In  the  absence  of  better 
information,  this  assumption  is  sound 
because  the  DOE  price  regulations 
generally  required  a  regulated  firm  to 
account  for  increased  costs  on  a  firm- 
wide  basis  in  determining  its  prices. 
However,  we  also  recognize  that  the 
impact  on  an  individual  purchaser  could 
have  been  g'-eater,  and  any  purchaser  is 
allowed  to  file  a  refund  application 
based  on  a  claim  that  it  bore  a 
disproportionate  share  of  the  alleged 
overcharges.  See.  e.g..  Sid  Richardson 
Carbon  and  Gasoline  Co.  and 
Richardson  Products  Co  'Sioux land 
Propane  Co..  12  DOE  1]  85.054  (1984)  and 
cases  cited  therein  at  88,164. 

The  presumption  that  claimants 
seeking  smaller  refunds  were  injured  by 
the  pricing  practices  settled  in  the  GCO 
consent  order  is  based  on  the  number  of 
considerations.  See,  e.g..  Uban  Oil  Co..  9 
DOE  Tj  82,541  (1982).  As  we  have  noted 
in  many  previous  refund  decisions,  there 
may  be  considerable  expenses  involved 
in  gathering  the  types  of  data  needed  to 
support  a  detailed  claim  of  injury.  In 
order  to  prove  such  a  claim,  an 
applicant  must  compile  and  submit 
detailed  factual  information  regarding 
the  impact  of  alleged  overcharg'is  which 
took  place  many  years  ago.  This 
procedure  is  generally  time-consuming 
and  expensive,  and  in  the  case  of  small 
claims,  the  cost  (to  the  firm)  of  gathering 
this  factual  information,  and  the  cost  (to 
the  OHA)  of  analyzing  it.  may  be  many 
times  the  expected  refund  amount. 
Failure  to  allow  simplified  application 
procedures  for  small  claims  could 
therefore  operate  to  deprive  injured 
parties  of  the  opportunity  to  obtain  a 
refund.  The  use  of  presumptions  is  also 
desirable  from  an  administrative 
standpoint,  because  it  allows  the  OHA 
to  process  a  large  nun-.ber  of  routine 
refund  claims  quickly,  and  use  its 
limited  resources  more  efficiently. 
Finally,  these  smaller  claimants  did 
purchase  covered  product  from  GCO 
and  were  in  the  chain  of  distribution 
where  the  alleged  overcharges  occurred. 
Therefore,  they  bore  so.T.e  impact  of  the 
alleged  overcharges,  at  least  initially. 
The  presumption  eliminates  the  need  for 
a  claimant  to  submit  and  the  OHA  to 
analyze  detailed  proof  of  what 
happened  downstream  of  that  initial 
impact. 

Under  the  presumptions  we  are 
adopting,  a  reseller  or  retailer  claimant 


.will  not  be  required  to  submit  any 
additional  evidence  of  injury  beyond 
purchase  volumes  if  its  refund  claim  is 
below  a  threshold  level.  Previous  OHA 
refund  decisions  have  expressed  the 
threshold  either  in  terms  of  a  ceiling  on 
purchases  from  the  consenting  firm,  or 
as  a  dollar  refund  amount.  However,  in 
Texas  Oil  P-  Gas  Corp.,  12  DOE  1  85,069 
(1984),  we  noted  that  describing  the 
threshold  in  terms  of  a  dollar  amount 
rather  than  a  purchase  volume  figure 
would  better  effectuate  our  goal  of 
facilitating  disbursements  to  applicants 
seeking  relatively  small  refunds.  Id.  at 
88.210.  We  believe  that  the  same 
approach  should  be  followed  in  this 
case.  The  adoption  of  a  threshold  level 
below  which  a  claimant  is  not  required 
to  submit  any  further  evidence  of  injury 
beyond  volumes  purchased  is  based  on 
several  factors.  As  noted  above,  we  are 
especially  concerned  that  the  cost  to  the 
applicant  and  the  government  of 
compiling  and  analyzing  information 
sufficient  to  show  injury  not  exceed  the 
amount  of  the  refund  to  be  gained.  In 
this  case,  we  believe  that  the 
establishment  of  a  presumption  of  injury 
for  all  claims  of  $5,0tX)  is  reasonable.' 
See  Texas  Oil  a  Gas  Corp..  12  DOE 
^  85.069  (1984);  Office  of  Special 
Counsel:  In  the  Matter  of  Conoco.  Inc., 

11  DOE  "i  85.226  (1984)  and  cases  cited 
therein. 

In  addition  to  the  presumptions  we 
are  adopting,  we  are  making  a  finding 
that  end-users  or  ultimate  consumers 
whose  business  is  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges  settled  in  the 
consent  order.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  they  were  not  required  to  keep 
records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
For  these  reasons,  an  analysis  of  the 
impact  of  the  alleged  overcharges  on  the 
final  prices  of  non-petroleum  goods  and 
ser\'ices  would  be  beyond  the  scope  of  a 
special  refund  proceeding.  See  Office  of 
Enforcement.  Economic  Regulatory 
Adminis'ratian:  In  the  Matter  ofPVM 
OH  Associates,  Inc.,  10  DOE  |  85,072 
(1983):  see  also  Te.xcs  OH  &  Gas  Corp.. 

12  DOE  at  88,209  and  cases  cited 
therein.  We  have  therefore  concluded 


'  Rest- Hers  whose  monthly  purchases  during  the 
periiid  for  whii,h  a  refund  is  claimed  result  in  a 
volumetric  refund  of  greater  than  S5.000  but  who 
cannoi  establisn  that  tti.vy  Jid  not  pass  through  the 
price  increases,  or  who  iinit  their  claims  to  the 
ihreshoid  amount,  wiil  be  ,?l!gible  for  a  refund  ot  the 
SSOiX)  threshold  amount  without  t>eing  required  to 
submit  addihonal  evidence  of  injury.  See  Vickem  at 
M.aPfi;  see  also  .-idd  at  88.122. 
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that  end-users  of  GCO  NCLPs  need  only 
document  their  purchase  volumes  from 
(>CO  to  make  a  sufricienl  showing  that 
they  were  injured  by  the  alleged 
overcharges. 

However,  crude  oil  refiners  that 
purchased  NCLs  or  NCLPs  that  were 
consumed  as  fuel  or  as  raw  material  in  a 
refining  process  will  not  be  considered 
as    consumers"  for  this  purpose.  Rather, 
the  exception  from  the  requirement  of  a 
separate,  detailed  showing  of  injury  for 
end-users  or  ultimate  consumers  will  be 
limited  to  those  whose  business 
operations  were  unrelated  to  the 
petroleum  industry  and  whose  prices 
were  therefore  not  subject  to  the  DOE 
regulatory  scheme.  A  refund  applicant 
that  was  subject  to  the  DOE  regulatory- 
program  will  be  required  to  provide  a 
detailed  demonstration  of  injury  with 
respect  to  the  purchase  of  NCL  and 
NCLPs  of  which  is  was  an  end-user. 
People's  Energy  Corporation.  12  DOE  1" 
85  129(1984). 

We  believe  that  if  a  reseller  or  retailer 
made  only  spot  purchases  from  CCO,  it 
is  not  likely  to  have  suffered  an  injury. 
As  we  have  previously  stated  with 
respect  to  spot  purchasers: 

|T|hose  customers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  spot  market  purchases  of  |the 
farm's  product)  at  increased  priolps  unless 
they  were  able  to  pass  through  the'^ull 
amount  of  (the  firm's)  quoted  selling  price  at 
the  time  of  purchase  to  their  own  customers. 

Office  of  Enforcement.  8  DOE  !i  82.597 
(1981)  at  85.396-97  (hereinafter  cited  as 
\'ickers].  We  believe  the  same  rationale 
holds  true  in  the  present  case. 
Accordingly,  a  spot  purchaser  which 
files  a  claim  should  submit  additional 
evidence  to  establish  that  it  was  unable 
to  recover  the  increased  prices  it  paid 
for  GCO  petroleum  products.  See  .'\moco 
at  88.200. 

A  successful  refund  applicant  will 
receive  a  refund  based  upon  a 
volumetric  method  of  allocating  refunds. 
Under  this  method,  a  volumetric  refund 
amount  is  calculated  by  dividing  the 
settlement  amount  by  our  estimate  of 
the  total  gallonage  of  products  covered 
by  the  consent  order.  In  the  present 
case,  based  on  the  information  available 
to  us  at  this  time,  the  volumetric  refund 
amount  is  $.0007761  per  gallon.  ' 


■  According  to  information  avdilable  to  us.  dunni; 
the  consent  order  period.  CCO  sold  182.697.290 
gallons  of  NCI^.  The  volumetnc  refund  umount  is 
obtdined  by  dividing  the  NCL  pool  of  the  consent 
order  by  this  volume  amount.  (S141.792  divided  b) 
182.B97.290  gallons  =  $0007761  pergalloni 

/ 


exclusive  of  interest.  As  of  April  30. 
1985.  accumulated  interest  increased  th«- 
volumetric  refund  amount  to  $.0008059. 
A  refund  will  be  determined  by  the  total 
number  of  gallons  purchased  by  an 
applicant  at  prices  above  the  market 
price,  times  the  volumetric  amount. 

As  in  previous  cases,  we  will 
establish  a  minimum  refund  amount  of 
$15.00  for  first  stage  claims.  We  have 
found  through  our  experience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  in  which  refunds  are  sought  for 
amounts  less  than  $15.00  outweighs  the 
benefits  of  restitution  in  those 
situations.  See.  e.g..  Uban  Oil  Co..  9 
DOE  f  82.541  at  85.225  (1982). 

Detailed  procedures  for  filing 
applications  will  be  provided  in  a  final 
Decision  and  Order.  Before  disposing  of 
any  of  the  funds  received  as  a  result  of 
the  consent  order  involved  in  this 
proceeding,  we  intend  to  publicize 
widely  the  distribution  process  to  solicit 
comments  on  the  proposed  refund 
procedures  and  to  provide  an 
opportunity  for  any  affected  party  to  file 
a  claim.  In  addition  to  publishing  notice 
in  the  Federal  Register,  notice  will  be 
provided  to  the  National  LP  Cas 
Association  and  the  National  Council  of 
Farmer  Cooperatives.  These 
organizations  should  be  helpful  in 
advising  potential  claimants  of  this 
proceeding. 

B.  Distribution  of  the  Remainder  of  the 
Consent  Order  Funds 

In  the  event  that  money  remains  after 
all  first  stage  claims  have  been  disposed 
of  undistributed  funds  could  be 
distributed  in  a  number  of  different 
ways.  For  example,  the  funds  may  be 
distributed  through  plans  formulated  by 
state  governments  to  benefit  consumers 
who  were  likely  injured  by  GCO's 
alleged  overcharges.  See.  e.g..  Northeast 
Petroleum  Industries,  11  DOE  %  85,199 
(1983).  However,  we  will  not  be  in  a 
position  to  decide  what  should  be  done 
with  any  remaining  funds  until  the  first 
stage  refund  procedure  is  completed. 
We  encourage  the  submission  of 
comments  containing  proposals  for 
alternative  distribution  schemes. 
It  is  therefore  ordered  that: 
The  refund  amount  remitted  to  the 
Department  of  Energy  by  CCO  Minerals 
Company  pursuant  to  the  consent  order 
executed  on  June  7. 1984,  will  be 
distributed  in  accordance  with  the 
foregoing  Decision. 

[FR  Doc.  85-15039  Filed  6-2&-a5:  8:45  am| 
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Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  DOE. 

action:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for  filing 
Applications  for  Refund  from  a  fund  of 
$210,000  obtained  from  Ayers  Oil 
Company  in  settlement  of  enforcement 
proceedings  brought  by  DOE's  Economic 
Regulatory  Administration. 

DATE  AND  ADDRESS:  Applications  for 
refund  must  be  postmarked  by 
September  19.  1985.  should 
conspicuously  display  a  reference  to 
case  number  HEF-0563.  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals.  Department  of  Energy.  1000 
Independence  Avenue.  SW., 
Washington,  D.C.  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  O.  Mann.  Deputy  Director. 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue.  SW., 
Washington,  DC.  20585.  (202)  252-2094. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.282(c).  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order 
establishes  procedures  to  distribute 
funds  obtained  as  a  result  of  consent 
order  between  Ayers  Oil  Company  and 
DOE.  The  consent  order  settled  all 
disputes  between  DOE  and  Ayers 
concerning  possible  violations  of  DOE 
price  regulations  with  respect  to  the 
firms  sales  of  refined  petroleum 
products  to  its  customers,  during  the 
period  November  1973  through  January 
1981. 

Any  members  of  the  public  who 
believe  that  they  are  entitled  to  a  refund 
in  this  proceeding  may  file  Applications 
for  Refund.  All  Applications  should  be 
postmarked  by  September  19. 1985,  and 
should  be  sent  to  the  address  set  forth  at 
the  beginning  of  this  notice. 
Applications  for  refunds  must  be  filed  in 
duplicate  and  these  applications  will  be 
made  available  for  public  inspection 
between  the  hours  of  1.00  and  5:00  p.m., 
Monday  through  Friday,  except  federal 
holidays,  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
located  in  Room  lE-234, 1000 
Independence  Avenue,  SW., 
Washington.  D.C.  20585. 
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Dijted:  |une  11,  ISOSi 
Georjje  B.  Breznay, 

Direrlor.  Office  of  Hearings  and  App^'ols. 

Decision  and  Order  of  the  Department  of 
Energy  j 

Implementation  of  special  Refund 
Procedures 

\\\nv  11.  1985.  I 

Name  of  Firm:  Ayers  Oil  Company. 

Date  of  Filing:  February  ZQ.  19«5. 

Case  Number:  HBF-0563. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  the  Office  of 
Hearings  and  Appeals  (OHA)  to 
formulate  and  implement  a  specially- 
designed  process  to  distribute  funds 
obtained  at  the  resolution  of  an 
enforcement  proceeding  in  order  to 
remedy  'he  effects  of  alleged  or  actual 
violations  of  DOE  regulations.  10  CFR 
Part  205,  Subpart  V.  Pursuant  to  the 
provisions  of  Subpart  V,  on  February  20. 
li)85  the  ERA  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  in  connection  with  a  consent 
order  that  it  entered  into  with  Avers  Oil 
Company  (Ayers). 

On  April  24, 1985,  we  issued  a 
Proposed  Decision  and  Order  tentatively 
setting  forth  procedures  to  distribute 
refunds  to  parties  v*ho  were  injured  by 
Ayers'  alleged  violations.  In  the 
proposed  decision  we  described  a  two- 
stage  process  for  the  distribution  of  the 
funds  made  available  by  the  Ayers 
consent  order.  In  the  first  stage,  we  will 
refund  money  to  identifiable  purchasers 
of  covered  products  who  may  have  been 
injured  by  Ayers'  pricing  practices 
during  the  period  November  1973 
through  January  1981.  This  decision 
describes  the  information  that  a 
purchaser  of  Ayers  petroleum  products 
should  submit  in  order  to  demonstrate 
eligibility  to  receive  a  portion  of  the 
consent  order  funds. 

After  meritorious  claims  are  paid  in 
the  first  stage,  a  second  stage  refund 
procedure  may  become  necessary.  See 
generally  Office  of  Special  Counsel.  10 
DOE  ^  85,048  (1982)  (hereinafter  cited  as 
Amoco]  (refund  procedures  esta!)lished 
for  first  stage  applicants,  second  stage 
refund  procedures  proposed).  However, 
because  our  determination  concerning 
the  disposition  of  any  rem;>ining  funds 
will  necessarily  depend  on  the  size  of 
the  fund,  it  is  premature  for  us  to 
address  this  issue.  In  response  to  our 
April  24, 1985  proposed  decision,  several 
states  filed  comments  concerning  the 
disposition  of  possible  funds  remaining 
at  the  conclusion  of  the  first  stage 
proceedings.  Those  comments  will  not 
be  discussed  here. 


I.  lurisdiction 

We  have  considered  ERA's  Petition 
for  the  Implementation  of  Special 
Refund  Procedures  and  determined  that 
it  is  appropriate  to  establish  such  a 
proceeding  with  respect  to  the  Ayers 
consent  order  fund.  In  our  proposed 
decision  and  in  other  recent  decisions, 
we  have  discussed  at  length  our 
jurisdiction  and  authority  to  fashion 
sprcial  refund  procedures.  See.  e.g.. 
Office  of  Enforcement,  Economic 
Regulatory  Administration:  In  re  Adams 
Resources  and  Energy,  Inc.,  9  DOE 
I  82,553  (1982).  We  have  received  no 
comments  challenging  our  authority  to 
fashion  special  refund  procedures  in  this 
case.  We  will  therefore  grant  ERA's 
petition  and  assume  jurisdiction  over 
the  distribution  of  the  Ayers  consent 
order  funds. 

II.  Background 

Ayers  was  a  motor  gasoline  and  fuel 
oil  reseller-retailer,  as  those  terms  were 
defined  in  10  CFR  212.  The  firm 
consisted  of  three  companies:  Ayers  Oil 
Company  of  Canton.  Missouri,  Ayers  Oil 
Company  of  Pike  County.  Missouri,  and 
Ayers  Oil  Company  of  Quincy,  Illinois. 
A  DOE  audit  of  Ayers'  records  revealed 
possible  regulatory  violations  by  the 
firm.  In  order  to  settle  all  claims  and 
disputes  between  Ayers  and  the  DOE 
regarding  the  firm's  compliance  with 
DOE  regulations  during  the  period 
November  1973  through  January  1981. 
Ayers  and  the  DOE  entered  into  a 
consent  order  on  April  11, 1984.  Under 
the  terms  of  the  consent  order,  Ayers 
agreed  to  remit  $210,000  to  the  DOE. 
These  funds  are  being  held  in  an 
interest-bearing  escrow  account 
established  with  the  United  States 
Treasurj'  pending  a  determination  of 
their  proper  distribution,  and  as  of  April 
30, 1985,  the  Ayers  escrow  account  had 
earned  $19,848  in  interest.  This  Decision 
concerns  the  distribution  of  the  funds  in 
the  escrow  account,  plus  the  accured 
interest. 

III.  Proposed  Refund  Procedures 

The  Ayers  fund  shall  be  distributed  to 
claimants  who  can  demonstrate  that 
they  have  been  adversely  affected  by 
Ayers'  alleged  violations  in  sales  of 
refined  petroleum  products  during  the 
consent  order  period.  The  petroleum 
products  purchased  by  these  claimants 
were  purchased  either  directly  from 
Ayers  or  from  other  firms  in  a  chain  of 
distribution  leading  back  to  Ayers.  In 
order  to  receive  a  refund,  each  claimant 
will  be  required  to  submit  a  schedule  of 
its  monthly  purchases  of  Ayers  refined 
petroleum  products  for  the  period 
November  1973  to  January  1981.  If  the 


product  was  not  purchased  directly  from 
Ayers  the  claimant  must  include  a 
statement  setting  forth  its  reasons  for 
maintaining  the  product  originated  with 
Ayers.  In  addition,  a  reseller  or  retailer 
that  files  a  claim  generally  will  be 
required  to  establish  that  it  absorbed  the 
alleged  overcharges  and  was  thereby 
injured.  To  make  this  showing,  a  reseller 
or  retailer  claimant  will  be  required  to 
show  initially  that  it  maintained 
"banks"  of  unrecovered  increased 
product  costs  in  order  to  demonstrate 
that  it  did  not  subsequently  recover 
those  costs  by  increasing  its  prices.  See 
Office  of  Enforcement,  10  DOE  ^  85,029 
at  88.125  (1982)  (hereinafter  cited  as 
Ada].  In  addition,  it  will  have  to 
demonstrate  that  it  was  injured  by  the 
alleged  overcharges.  Id. 

As  in  many  prior  special  refund  cases, 
we  will  adopt  certain  presumptions. 
First,  we  will  adopt  a  presumption  that 
the  alleged  overcharges  were  dispersed 
equally  in  all  sales  of  products  made  by 
Ayers  during  the  consent  order  period. 
OHA  has  referred  to  this  presumption  in 
the  past  as  a  volumetric  refund  amount. 
Second,  we  will  adopt  a  presumption  of 
injury  with  respect  to  small  claims. 
Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205.282(e)  of  those  regulations  states 
that: 

[i)n  establisiiing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  fak«> 
into  account  the  desirability  of  distr'hsitina 
the  refunds  in  an  efficient,  efluctive  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  out.sldndiiij? 
claims.  In  order  to  do  so.  the  standards  for 
evaluation  of  individual  claims  may  b*;  basi->d 
upon  appropriate  presumptions. 

10  CFR  205.282(c).  The  presumptions  ive 
will  adopt  in  this  case  are  used  to  ptmit 
claimants  to  participate  in  the  refund 
process  without  incurring 
disproportionate  expenses,  and  to 
enable  the  OHA  to  consider  the  refuid 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available.' 

The  pro  rata,  or  volumetric,  refund 
presumption  assumes  that  alleged 
overcharges  were  spread  equally  over 
all  gallons  of  product  marketed  by  a 
particular  firm.  In  the  absence  of  belt!?r 


'The  State  of  Texas  has  objected  to  son.f  .i^p-'i  's 
of  the  use  of  presumptions  in  this  case.  We  h»\e 
considered  and  ultimately  rejected  identicdlly- 
worded  comments  from  Texas  in  several  recent 
cases.  See,  e.g..  Arr.tel,  Inc.  XZ  DOE  1!  85.073  (!<)(« I 
Because  no  new  arguments  have  been  offerid  hy 
the  State  which  would  lead  us  to  reverse  our 
previous  holdings,  it  is  not  necessarj'  to  addnss  ihe 
merits  of  the  Tex.is  comment  in  the  present 
decision. 
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informdtion.  this  assumption  is  sound 
because  the  DOE  price  regulations 
generally  required  a  regulated  firm  to 
account  for  increased  costs  on  a  firm- 
wide  bnsis  in  determining  its  prices. 
However,  we  also  recognize  that  the 
impact  on  an  individual  purchaser  could 
have  been  greater,  and  any  purchaser  is 
allowed  to  file  a  refund  application 
bused  on  a  claim  that  the  impact  of  the 
allegfd  overcharge  on  it  was  greater 
than  the  pro  rata  amount  determined  by 
the  volumetric  presumption.  See.  e.g.. 
Sid  Richardson  Carbon  and  Gasoline 
Co.  and  Richardson  Products  Co  .■' 
Siouxland  Propane  Co..  12  DOE  \  85.054 
(1984)  and  cases  cited  therein  at  88.164 

The  presumption  that  claimants 
seeking  smaller  refunds  were  injured  by 
the  pricing  practices  settled  in  the  Ayers 
consent  order  is  based  on  a  number  of 
considerations.  See.  e.g..  L'ban  Oil  Co..  9 
DOE  \  82.541  (1982).  As  we  have  noted 
in  many  previous  refund  decisions,  there 
may  be  considerable  expenses  involved 
in  gathering  the  types  of  data  needed  to 
support  a  detailed  claim  of  injury.  In 
order  to  prove  such  a  claim,  an 
applicant  must  compile  and  submit 
detailed  factual  information  regarding 
the  impact  of  alleged  overcharges  which 
took  place  many  years  ago.  This 
procedure  is  generaly  time-consummg 
and  expensive,  and  in  the  case  of  small 
claims,  the  cost  (to  the  firm)  of  gathering 
this  factual  information,  and  the  cost  (to 
the  OHA)  of  analyzing  it.  may  be  many 
times  the  expected  refund  amount. 
Failure  to  allow  simplified  application 
procedures  for  small  claims  could 
therefore  operate  to  deprive  injured 
parties  of  the  opportunity  to  obtain  a 
refund.  The  use  of  presumptions  is  also 
desirable  from  an  administrative 
standpoint,  because  it  allows  the  OHA 
to  process  a  large  number  of  routine 
refund  claims  quickly,  and  use  its 
limited  resources  more  efficiently. 

Finally,  these  smaller  claimants  did 
purchase  covered  products  from  Ayers 
and  were  in  the  chain  of  distribution 
where  the  alleged  overcharges  occurred. 
Therefore,  they  bore  some  impact  of  the 
alleged  overcharges,  at  least  initially. 
The  presumption  eliminates  the  need  for 
a  claimant  to  submit  and  the  OHA  to 
analyze  detailed  proof  of  what 
happened  downstream  of  that  initial 
impact. 

Under  the  presumptions  we  are 
adopting,  a  reseller  or  retailer  claimant 
will  not  be  required  to  submit  any 
additional  evidence  of  injury  beyond 
purchase  volumes  if  its  refund  claim  is 
based  on  purchases  below  a  threshold 
level.  Previous  OHA  refund  decisions 
have  expressed  the  threshold  either  in 
terms  of  a  ceiling  on  purchases  from  the 


consenting  firm,  or  as  a  dollar  refund 
amount.  However,  in  Texas  Oil  &  Gus 
Corp..  12  DOE  \  85.069  (1984).  we  noted 
that  describing  the  threshold  in  terms  of 
a  dollar  amount  rather  than  a  purchase 
volume  figure  would  better  effectuate 
our  goal  of  facilitating  disbursements  to 
applicants  seeking  relatively  small 
refunds.  Id.  at  88.210.  We  believe  that 
the  same  approach  should  be  followed 
in  this  case.  The  adoption  of  a  threshold 
level  below  which  a  claimant  is  not 
required  to  submit  any  further  evidence 
of  injury  beyond  volumes  purchased  is 
based  on  several  factors.  As  noted 
above,  we  are  especially  concerned  that 
the  cost  to  the  applicant  and  the 
government  of  compiling  and  analyzing 
information  sufficient  to  show  injury  not 
exceed  the  amount  of  the  refund  to  be 
gained.  In  this  case,  we  believe  that  the 
establishment  of  a  presumption  of  injury 
for  all  claims  of  $5,000  is  reasonable  - 
See  Texas  Oil  f-  Gas  Corp..  12  DOE 
f  85.069  (1984):  Office  of  Special 
Counsel:  In  the  Matter  of  Conoco.  Inc.. 

11  DOE  I  85.226  (184)  and  cases  cited 
therein. 

In  addition  to  the  presumptions  we 
are  adopting,  we  are  making  a  finding 
that  end  users  or  ultimate  consumers 
whose  business  is  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges  settled  in  the 
consent  order.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  they  were  not  required  to  keep 
records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
For  these  reasons,  an  analysis  of  the 
impact  of  the  alleged  overcharges  on  the 
final  prices  of  non-petroleum  goods  and 
services  would  be  beyond  the  scope  of  a 
special  refund  proceeding.  See  Office  of 
Enforcement.  Economic  Regulatory 
Administration:  In  the  Matter  of  PVM 
Oil  Associates.  Inc..  10  DOE  I  85,072 
(1983):  see  also  Texas  Oil  &■  Gas  Corp.. 

12  DOE  at  88.209  and  cases  cited 
therein.  We  have  therefore  concluded 
that  end-users  of  Ayers  petroleum 
products  need  only  document  their 
purchase  volumes  from  Ayers  to  make  a 
sufficient  shewing  that  they  were 
injured  by  the  alleged  overcharges. 

We  note  that  if  a  reseller  or  retailer 
made  only  spot  purchases  from  Ayers,  it 
is  not  likely  to  have  suffered  an  injury. 


'Resellers  or  retailers  whose  muntlily  purchases 
dunnK  the  period  for  which  a  refund  is  claimed 
result  in  a  volumetnc  refund  of  greater  than  $5.0110 
but  who  cannot  establish  that  Ihey  did  not  pass 
through  the  price  increases,  or  who  limit  their 
claims  to  the  threshold  amount,  will  be  eligible  fur  a 
refund  of  the  $5,000  threshold  amount  without  living 
required  to  submit  additional  evidence  of  injury 
See  \'H.kert  at  85.396.  see  also  .Ada  at  88.122. 


As  we  have  previously  stated  with 
respect  to  spot  purchases: 
(Tjhose  customers  tend  to  have  considerable 
discretion  in  where  and  when  to  make 
purchases  and  would  therefore  not  have 
made  spot  market  purchases  of  (the  firm's 
product)  at  increased  prices  unless  they  were 
able  to  pass  through  the  full  amount  of  (the 
firm's)  quoted  selling  price  at  the  lime  of 
purchase  to  their  own  customers. 

Vickers  at  85.396-97.  We  believe  the 
same  rationale  holds  true  in  the  present 
case.  Accordingly,  a  spot  purchaser 
which  files  a  claim  should  submit 
specific  and  detailed  evidence  to 
establish  that  it  was  unable  to  recover 
the  increased  prices  it  paid  for  Ayers 
petroleum  products.  See  Amoco  at 
88.200. 

A  successful  refund  applicant  will 
receive  a  refund  based  upon  a 
volumetric  method  of  allocating  refunds. 
Under  this  method,  a  volumetric  refund 
amount  is  calculated  by  dividing  the 
settlement  amount  by  our  estimate  of 
the  total  gallonage  of  products  covered 
by  the  consent  order.  In  the  present 
case,  based  on  the  information  available 
to  us  at  this  time,  the  volumetric  refund 
amount  is  S.000575  per  gallon,  exclusive 
of  interest.'  As  of  April  30. 1985, 
accumulated  interest  increased  the  per 
gallon  refund  amount  to  $.000630  per 
gallon. 

As  in  previous  cases,  we  will 
establish  a  minimum  refund  amount  of 
$15.00  for  first  stage  claims.  We  have 
found  through  our  experience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  in  which  refunds  are  sought  for 
amounts  less  than  $15.00  outweighfs  the 
benefits  of  restitution  in  those 
situations.  See.  e.g..  Uban  Oil  Co.,  9 
DOE  f  82.541  at  82.525  (1982). 

IV.  Applications  for  Refund 

After  having  considered  all  the 
comments  received  concerning  the  first 
stage  proceedings  tentatively  adopted  in 
our  February  20. 1985  proposed  decision; 
we  have  concluded  that  applications  for 
refund  should  now  be  accepted  from 
parties  who  purchased  Ayers  petroleum 
products.  An  application  must  be  in 
writing,  signed  by  the  applicant,  and 
specify  that  it  pertains  to  the  Ayers 
Refund  Proceeding.  Case  Number  HEF- 
0563. 

An  applicant  should  indicate  from 
whom  the  covered  product  was 
purchased  and,  if  the  applicant  is  not  a 
direct  purchaser  from  Ayers,  it  should 


'During  the  consent  order  period.  Ayers  sold 
365.0B7.7ft4  gallons  of  regulated  petroleum  products 
The  volumetric  refund  amount  is  obtaiend  by 
dividing  the  portion  of  money  remitted  by  Ayers  by 
the  volume  of  products  sold  (S210.000  divided  by 
3*5.097.794  gallons  =  $0000575  per  gallon.) 
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hIso  indicate  the  ba^is  for  its  belief  thnl 
the  petrolnum  produtnt  purr.h.ist^d 
origir.iiltfd  from  Ayets.  Each  applicant 
should  report  its  voliimo  of  purchases  by 
month  for  the  period  of  lime  for  which  it 
is  claiming  it  was  injured  by  the  alleged 
overcharges.  Each  applicant  should 
speiiify  how  it  used  the  Ayers  petroleum 
product,  such  as  whether  it  was  a 
r(!seller  or  ultimate  (tonsumer. 

If  the  applicant  is^  reseller  applying 
for  a  refund  of  greater  than  SS.IKX).  it 
should  state  whether  it  maintained 
banks  of  unrecouped  product  cost 
increases  from  the  dale  of  the  alleged 
violation  through  January  27. 1981.  An 
applidnt  who  did  maintain  banks 
should  furnish  the  OHA  with  a  schndule 
of  its  cumulative  ba^ks  calcuiafod  on  a 
quarterly  basis  frorrt  November  1973 
through  January  27, 1981.  The  applicant 
must  submit  evidence  to  (sstablish  that  it 
did  not  pass  on  the  alleged  injury  to  its 
customers,  if  the  applicant  is  a  reseller. 
For  example,  a  firm  may  submit  market 
surveys  or  information  about  changes  in 
its  profit  margins  or  sales  volume  to 
show  thai  price  increases  to  recover 
alleged  overcharges  weie  infeasible. 
The  applicant  should  report  any  past  or 
present  involvemeni  as  a  parly  in  DOE 
enforcement  actions.  If  these  actions 
have  terminated,  Iht  applicant  should 
furnish  a  copy  of  a  final  order  issued  in 
the  matter.  If  the  action  is  ongoing,  Ihe 
applicant  should  briefly  describe  the 
action  and  its  current  status.  The 
applicant  is  under  a  continuing 
obligation  to  keep  the  OHA  informed  of 
any  change  in  statue  while  its 
application  for  refund  is  being 
considered.  See  10  CFR  20,').9{d). 

Each  application  must  also  include  the 
following  statement:  "I  .swear  (or  affirm] 
Ihii'  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief. "  See  10  CFR 
205.283(c);  13  U.S.C.  1001.  In  addition, 
the  applicant  should  furnish  us  with  the 
name,  position  title,  and  telephone 
number  of  a  person  who  may  be 
contacted  by  us  for  additional 
information  concerning  the  applii:afion. 

All  applications  ft)r  refund  must  be 
filed  in  duplicate.  A  copy  of  each 
acplicaiion  will  be  available  for  public 
inspection  in  the  Piiblic  Docket  Ror)m  of 
the  Office  of  lle.irirtgs  and  Appeals, 
Forr.isfal  Building,  Room  lE-234, 1000 
Independence  Avenue,  Washington, 
D.C.  Any  applicant  that  believes  that  its 
application  containts  confidential 
information  must  so  imlicate  on  the  first 
page  of  its  application  and  submit  two 
additional  copies  of  its  application  from 
which  the  confidential  information  has 
been  d'defed.  together  with  a  st.itement 


specifying  why  any  such  information  is 
privileged  or  confidential. 

All  applications  should  be  sent  to; 
Ayers  Special  Refund  Proceedings, 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  2058.'>.  Applications 
for  refund  of  a  portion  of  the  Ayers 
consent  order  funds  must  be  postmarked 
within  90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  See  10  CFR  205.286.  All 
applications  for  refund  received  within 
the  time  limit  specified  will  be 
processed  pursuant  to  10  CFR  205.284. 

V.  Distribution  of  the  Remainder  of  the 
Consent  Order  Funds 

In  the  event  that  money  remains  after 
all  first  stage  claims  have  been  disposed 
of,  undistributed  funds  could  be 
distributed  in  a  number  of  different 
ways.  However,  we  will  not  be  in  a 
position  to  decide  what  should  be  done 
with  any  remaining  funds  until  the  first 
stage  refund  procedure  is  completed. 

It  is  Therefore  Ordered  That: 

(1)  Applications  for  Refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Ayers  Od  Company  and  its 
subsidiaries  pursuant  to  the  consent 
order  executed  on  April  11, 1984  may 
now  be  filed. 

(2)  All  applications  must  be 
postmarked  within  90  days  after 
publication  of  this  Decision  and  Order 
in  the  Federal  Register. 

Dated:  June  11,  10ft.'.. 
George  B.  Breznay. 

Director.  Office  ofHeurir.gs  aiiJ Appeo.'s. 
|FR  Doc.  8,5-15033  Filed  6-2(v-85;  8;4,S  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-5971«;  FRL-2852-6I 

Certain  Chemicals  Premanufacture 
Notices 

agency:  En\  ironmenta!  Protection 
Agency  (EFA).  ; 

ACTION:  Notice. 


summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemic.il  substance  to 
submit  a  premanufacture  notice  (PM.\) 
to  EPA  al  least  90  days  before 
manufacture  or  impoil  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
M.-»y  13,  1983  (48  FR  21722).  In  the 


Federal  Register  of  November  11. 1984, 
(49  FR  46066)  (40  CFR  723.250),  Ei'.A 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polym«;is.  PMNs  for  such  polymers  ar<? 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  ot 
five  such  PMNs  and  provides  a 
summary  of  each. 

DATES:  Close  of  Review  Period: 

Y  8.5-90,  Y  8.5-91.  and  Y  85-92— }""'"  •«'- 
1985. 

Y  85-93  and  Y  85-94— July  2,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  E-611,  401  ,M 
Street  SW.,  Wasiiinglon,  DC  204r>0  (202- 
,382-3725), 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  (he  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemptions 
received  by  EPA.  The  complete  non- 
confidential document  is  available  in  the 
Public  Reading  Room  E-107  at  the  abovi? 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  leg.il 
holidays. 

Y  85-90 

Importer.  Confidential. 

Chemical.  (G)  Hydroxy  terminated 
polymer  of  an  aromatic  diisocyanato. 
alkane  polyols,  alkanolamine, 
alkanedioic  acid. 

Use/Import.  (G)  Coating  for  textile 
fabrics.  I.mport  range:  Confidential. \ 

Toxicity  Data.  No  data  submitted  \ 

Exposure.  No  data  submitted.  '-' 

*     Ell  vironmen  tai  Release/Disposnl.  No 
data  submitted.  Disposal  by 
incineration. 

Y  85-91 

Importer.  Confidential. 

Chemical.  (G)  Ketoxime  blocked 
urethane  polymer  of  an  aromatic 
diisocyanate.  alkane  polyols, 
alkanedioic  acid. 

U.-;e/Import.  (G)  Coating  to  imparl 
leather  like  appearance.  Import  range: 
Confidential. 

Toxicity  Data.  No  data  submitted 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted.  Disposal  by 
incineration. 

Y  85-92 

Importer.  Confidential. 
Chemical.  (G)  Acrylic  Polymer. 
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Use/Production.  (S)  Coating  for 
industrial  applications.  Prod,  range: 
100.000-250,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  Dermal,  a  total 
uf  9  workers,  up  to  8  hrs/da.  up  to  100 
da/yr. 

Environmental  Releasp/ Disposal.  .5 
kg/batch  released  to  ater  and  .5  to  10 
kg/batch  to  land.  Disposal  by  publicly 
owned  treatment  works  bv  (POTW)  and 
landfill 

Y  85-93 

Importer.  Ricoh  Corportation. 

Chemical.  (G)  Styrene.  acrylic 
polymer. 

Use/Import.  (S)  Commercial  and 
consumer  copier  toner  electrostatically 
charged  and  developed  for  image 
transfer,  then  applied  onto  the  surface  of 
paper  as  image  registration  after  fusing. 
Import  range:  500-1,700  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release /Disposal.  No 
data  submitted. 

Y  85-94 

Importer.  Confidential. 

Chfmical.  (S)  Polymer  of  phthalic 
anhydride.  2.2.4-trimethyl-1.3- 
p«'ntanediol,2.2'-oxybis(ethHnol).  2ethyl 
hexanol.  triphenyl-phosphite  and  Fascat 
4100. 

Use/ Production.  |S)  Site-limited  and 
industrial  polymer  for  general  metal 
finishing.  Prod,  range:  100.000-250.000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Dated:  June  15.  19».S 

linda  .\.  Travers. 

.Xclina Director.  Inforntation  .Mamifienient 
Division. 

|FR  Uor  ^5-14867  Filed  &-20-85:  ».ih  am| 

SIUJNG  COOC  tS«0-M-M 


IOPTS-51576;  FRL- 2852-3 1 

Certain  Chemicals  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 


discussed  in  EPA  statements  of  the  Rnal 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  This  notice 
announces  receipt  of  twenty-two  PMNs 
and  provides  a  summary  of  each. 
DATES:  Close  of  Review  Period: 
P  85-1053  and  85-1054— September  4. 

1985. 
P  85-1055.  85-1056.  85-1057.  85-1058,  85- 

1059  and  85-1060— September  7.  1985. 
P  85-1061.  85-1062.  85-1063.  85-1064.  85- 

1065.  85-1066  and  85-1067— 

September  8.  1985. 
P  85-1068,  85-1069  and  85-1070— 

September  9. 1985. 
P  85-1071.  85-1072.  85-1073  and  85- 

1074— September  10. 1985. 

Written  comments  by: 
P  85-1053  and  85-1054— August  5. 1985. 
P  85-1055.  85-1056.  85-1057.  85-1058.  85- 

1059  and  85-1060— August  8. 1985. 
P  85-1061.  85-1062.  85-1063.  85-1064  85- 

1065.  85-1066  and  85-1067— August  9. 

1985. 
P  85-1068.  85-1069.  85-1070— August  10. 

1985. 
P  85-1071.  85-1072.  85-1073  and  85- 

1074— August  11.  1985. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
••|OPTS-51576)"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793).  Chemical 
Information  Branch.  Information 
Management  Division.  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency.  Room  E-201.  401  M  Street  SW.. 
Washington.  DC  20460  (202-382-3532). 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Cleland-Hamnett. 
Premanufacture  Notice  Management 
Branch.  Chemical  Control  Division  (TS- 
794).  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Room 
E-611.  401  M  Street  SW.,  Washington. 
DC  20460  (202-382-3725). 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacture  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 

P  85-1053 

Importer.  Confidential. 

Chemical.  (G)  Perfluoroalkyl 
methacrylate  copolymer. 

Use/Import.  (G)  Fabric  stain  repellent. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  15.450  g/kg. 

Exposure.  Processing  and  use:  Dermal, 
a  total  of  3  workers,  up  to  4  hrs/da.  up  to 
2da/wk. 

Environmental  Release,  Disposal. 
Less  than  10  to  less  than  25  grams 


released.  Disposal  by  sanitary  sewer 
system. 

P 85-1054 

Importer.  Confidential. 

Chemical.  (G)  Perfluoroalkyl 
methacrylate  copolymer. 

Use/Import.  (G)  Fabric  stain  repellent. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  15.450  g/kg. 

Exposure.  Processing  and  use:  Dermal, 
a  total  of  3  workers,  up  to  4  hrs/da,  up  to 
1  da/wk. 

En  vironmental  Release/Disposal. 
Less  than  10  to  less  than  25  grams 
released.  Disposal  by  sanitary  sewer 
system. 

P  85-1055 

Manufacturer.  Stepan  Company. 

Chemical  (G)  Polyester  polymer. 

Use/ Production.  (G)  Industrial  and 
commercial  polyol— 1o  be  used  in  the 
production  of  urethane  and  isocyanurate 
foams.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  6  workers,  up  to  0.5  hr/da.  up  to 
241  da/yr. 

Environmental  Release/Disposal.  1 
kg/batch  released  to  water.  Disposal  by 
navigable  waterway. 

P  85-1056 

Manufacturer.  Stepan  Company. 

Chemical.  (G)  Polyester  polymer. 

Use/Production.  (G)  Industrial  and 
commercial  polyol — to  be  used  in  the 
production  of  urethane  and  isocyanurate 
foams.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  6  workers,  up  to  0.5  hr/da,  up  to 
241  da/yr. 

Environmental  Release/Disposal.  1 
kg/bacth  released  to  water.  Disposal  by 
navigable  waterway. 

P  85-1057 

Manufacturer.  Phillips  Petroleum 
Company. 

Chemical  (G)  Alkatriene. 

Use  ^Production.  (G)  Intermediate 
chemical  substance.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture,  processing 
and  use:  Dermal,  a  total  of  7  workers. 

En  vironmental  Release/Disposal 
Release  to  air.  Disposal  by  Resource 
Conservation  Recovery  Act  (RCRA)  and 
approved  incineration. 

P  85-1058 

Manufacturer  Hercules  Incorporated. 
Chemical  (G)  Alkyl  ketene  dimer 
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Use /Production.  (S)  Industrial  sizing 
agent  for  use  in  photographic  printing 
paper.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  Male  and 
female:  >5.0  g/kg. 

Exposure.  Manufacture  and 
processing:  Dermal,  a  total  of  22 
workers,  up  to  8  hrs/da,  up  to  150  da/yr. 

En  vironmentaJ  Release/Disposal. 
0.004  kg/batch  released  to  air,  23  kg/ 
batch  to  land  with  1  kg/batch  to  less 
than  1  pound  to  water.  Disposal  by 
publicly  owned  treatment  works 
(POTW)  and  landfill. 

P  85-1059 

Manufiiclurer.  Confidential. 

Chemical.  [G]  Aliphatic  anthranilate. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range:  5,000-20.000 
kg/yr. 

Toxicity  Data.  Acute  oral:  >  5,000  m/ 
kg<8.891  mg/kg.  Irritation:  Skin-Mild. 

Exposure.  Manufacture  and 
processing;  Dermal,  a  total  of  8  workers, 
up  to  3  hrs/da.  up  to  10  da/yr. 

Environmental  Release/Disposal.  0.2 
to  2  kg/batch  released  to  water. 
Disposal  by  navigable  waterway. 

P  85-1060 

importer.  Naarden  International. 
'    Chemical.  (S)  1-Oxaspiro  (4.5)  deca- 
3,6-diene.2.7-dimethyl-10-(l-melhyl 
ethyl)-. 

Use/Import.  (S)  Consumer  fragrance 
ingredient  for  use  in  fragrance 
compounds.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  Between  2 
&  5  ml/kg:  Irritation:  Skin — Moderate. 
Eye— Not  an  irritant;  Phototoxicity:  Not 
phototoxic;  Ames  Test:  Not  mutagenic; 
Skin  sensitization:  Nonsensitizer. 

Exposure.  Processing:  Dermal,  a  total 
of  7  workers,  up  to  5  hrs/da.  up  to  5  da/ 

yr- 

Environmental  Release/Disposal.  50 
parts  per  million  (ppm)  maximum 
rriioased  to  air.  i 

P  8.V1061  I 

Manufacturer.  Hach  Company. 

Chemical.  (G)  DPD-(2-naphthaiene 
sulfonate). 

Use/Production.  (S)  Industrial  and 
consumer  powder  formulation  to  be 
used  as  analytical  reagent  for  the 
determination  of  free  and  total  chlorine 
in  water.  Prod,  range:  20O-25C  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  Inhalation,  a  total  of  7 
woikers,  up  to  8  hrs/da,  up  to  40  da/yr. 

Environmental  Release /Disposal.  0.1 
kg  air  and  1  kg  to  water.  Disposal  by 
POTW. 


P  85-1062 

Manufacturer.  Confidential. 


Chemical.  (G)  Acrylic  modified  alkyd 
resin. 

Use/Production.  (G)  Paint,  open  non- 
dispersive  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  9  workers,  up  to  4  hrs/da,  up  to 
60  da/yr. 

Environmental  Release/Disposal  2  to 
6  kg/batch  released  to  land.  Disposal  by 
incineration  and  controlled  landfill. 

P  85-1063 

Manufacturer.  Confidential. 

Chemical.  [G]  Functionally  modified 
urethane. 

Use/Production.  [G]  Coatings  polymer 
with  a  non-dispersive  use.  Prod,  range: 
50,000-225,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  18  workers,  up  to  8  hrs/da,  up  to 
50  da/yr. 

Environmental  Release/Disposal.  5  to 
60  kg/batch  released  to  land.  Disposal 
by  inceneration  and  landfill. 

85-1064 

Manufacturer.  Confidential. 

Chemical.  (G)  Biphenolphosphife. 

Use/Production.  (G)  Promoter  for 
catalyst  in  manufacture  of  oxygen 
functionalized  hydrocarbons.  Prod, 
range;  Confidential. 

Toxicity  Data.  Acute  oral:  Males  and 
female— >  8.0  g/kg,  Combined  2.83  g/kg: 
Acute  dermal;  Male  and  female:  2.46  g/ 
kg:  Irritation:  Skin — No  irritation,  Eye — 
Moderate;  Inhalation:  1.792  mg/m''. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

P  85-1065 

Manufacturer.  Confidential 

Chemical.  (G)  Biphenol. 

Use/Production.  [G]  Chemical 
intermediate  for  manufacture  of  catalyst 
promoter.  Prod  range:  Confidential. 

Toxicity  Data.  Acute  Oral:  Male  and 
female — 8.0  g/kg;  Acute  dermal:  Male 
and  female:  >8.0  g/kp:  Irritation:  Skin — 
No  irritation.  Eye — Moderate; 
Inhalation;  2,490  mg/m'. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  8 
kg/batoh  released  to  water.  Disposal  by 
industrial  waste  water  treating  facility. 

P  85-1066 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  [G]  Substituted  phenol. 

Use/Production.  (S)  Site-limited  raw- 
material  for  the  synthesis  of  polymers. 
Prod,  range;  Confidential. 

Toxicity  Data.  Acute  oral:  >  1,000  mg/ 
kg;  Acute  dermal:  Between  63  and  125 


mg/kg;  Irrigation:  Skin — Corrosive. 
Eye — Severe;  Ames  Test:  Non- 
mij'agenic. 

Exposure.  Manufacture  and  use: 
Dermal,  a  total  of  30  workers. 

Environmental  Release/Disposal. 
Release  to  air.  Disposal  by  incineration. 

P  85-1067 

Manufacturer.  Confidential. 

Chemical.  (S)  N/(5-f]uoro8ulfonyl-2- 
methoxyphenyljethanamide. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  750-8.'j0  kg./ 

yr- 

Toxicity  Data.  Acute  oral:  Males — 
1,600  mg/kg  and  Female— 1.345  mg/kg: 
Irrigation:  Skin — Slight,  Eye — Slight: 
Skin  sensitization;  Moderate. 

Exposure.  Manufacture  and  use: 
Dermal,  a  total  of  4  workers,  up  to  0.9 
hr/da,  up  to  4  da/yr. 

Environmental  Release/Disposal.  No 
release.  Less  than  5  kg/batch 
incinerated. 

P 85-1068 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  polyurethane. 

Use/Production.  (G)  Speciality 
coating.  Prod,  range:  25,000-100.000  kg/ 
yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  17  workers,  up  to  8  hs/da.  up  to 
14  da/yr. 

Environmental  Release/Disposal.  12 
to  169  kg/batch  released  to  land. 
Disposal  by  incineration  and  landfill. 

P  85-1069 

Manufacturer.  Confidential. 

Chemical  (G)  Copper 
phthalocyanato-,  poly||alkyl- 
monohydroxyethyl 
imidazoliumjmethylenej  deriv., 
compound  with  alkanoate. 

Use/Import.  (S)  Paper  dye.  Import 
range;  Confidential. 

Toxicity  Data.  Acute  oral:  2.9  g/kg; 
Irritation:  Skin — Non-irritant.  Eye — 
Minimal;  Ames  Test:  Negative;  E.  coli 
reverse  mutation  assay;  Non-Mutagenic. 

Exposure.  Processing:  Dermal. 

Environmental  Release/Disposal.  No 
release. 

P  85-1070 

Manufacturer.  Confidential. 

Chemical.  (G)  Copper 
phthalocyanato-.  poly[[alkyl  bis- 
hydroxyethyl  imidazolium)mcthylenej 
deriv.,  compound  with  alkanoale. 

Use/Import.  (S)  Paper  dye.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral;  2.9  g/kg: 
Irritation:  Skin — Non-irrilant,  Eye — 
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Minimal;  Ames  Test:  Negative;  E.  coli 
reverse  mutation  assay:  Non-Mutagenic. 

Exposure.  Processing:  Dermal. 

Environmental  Release/Disposal.  No 
ri-lease. 

P  85-1071 

Manufacturer.  Conridential. 

Chemical.  |G)  Modified  acrylic 
copolymer. 

I'se^ Production.  (C)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

E.\posure.  Confidential. 

En  vironmental  Release/ Disposal 
Confidential. 

P  85-1072 

Manufacturer.  Confidential. 

Chemical.  (S)  Telra  isobutyl  tilanate. 

Use/Production.  (G)  Contained  use. 
Prod,  range;  Confidential.. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  10  workers,  up  to  0.5  hr/da. 

Environmental  Release/Disposal.  -0.5 
to  -1.0  kg.  residue  and  wash  solvent 
released.  Waste  is  recycled,  retained  or 
sent  to  offsite  disosal  and  landHII. 

P  85-1073 

Importer.  Ciba-Geigy  Corporation. 

Chemical.  (G)  Substituted  xanthene. 

UseHmport.  (G)  Dye  for  paper.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5.000  mg/ 
kg;  Acute  dermal;  >  2,000  mg/kg; 
Irritation;  Skin — Non-irritant.  Eye — 
Irritant;  Ames  Test:  Negative;  Skin 
sensitization;  None;  COD:  2519.5  mg/g 
"-;  BODi:  0  mg/kg  "2:  Micronucleus  test: 
.Negative;  EC©  24  hr  (Daphnia  Magna): 
>100  mg./l;  LC  96  hr  (Zebra  fish):  >96 
mg/1:  ICm  3  hr:  >100  mg/i;  Ready 
biodegradabilify  (28d):  Not  readily 
t)iodegradable. 

Exposure.  Process:  inhalation,  a  total 
of  2  workers,  up  to  0.5  hr/da. 

E.'i  vironmental  Release/Disposal  0.03 
kg/b.itch  released  to  water.  Disposal  by 
PO TW.  biological  treatment  system  and 
navigable  waterway. 

P  85-1074 

Importer  Ciba-Geigy  Corporation. 

Chemical.  (G)  Substituted  xanthene. 

Use/Import.  (G)  Dye  for  paper.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  > 5,000  mg/ 
kg;  Acute  dermal:  >  2.000  mg/kg; 
Irritation:  Skin — Non-irritation.  Eye — 
irritant;  Ames  Test:  Negative;  Skin 
sensitization:  None;  CODr  2192.2  mg/g  * 
•2;  BOD .:  0  mg/kg  "2;  Micronucleus  test: 
Negative;  EC«  24  hr  (Daphnia  Magna); 
>117mg/l;LCo96hr(Zebra  fish):  >163 
mg/1:  ICio  3  hr:  >100  mg/1;  Ready 
biodegradabilify  {28dj:  Not  readily 
biodegradable. 


Exposure.  Process:  Inhalation,  a  total 
of  2  workers,  up  to  0.5  hr/da. 

Environmental  Release/Disposal.  0.03 
kg/batch  released  to  water.  Disposal  by 
POTW,  biological  treatment  system  and 
navigable  waterway. 

Dated:  June  17.  1965. 
Linda  .\.  Traver*. 

Acting  Director  Information  Management 
Division. 

|FR  Doc.  85-14370  Filed  6-20-85;  8:45  am] 
BILLING  COOE  eS«0-SO-M 


IOPTS-59197;  FRL-2852-51 

Polyfunctional  Methacrylate  of 
Polyisocyai>ate  Adduct  of  Alkoxylated 
Polyol;  Prcmanufacture  Exemption 
Application 

agency;  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5  (a)  or  (b)  of  the 
Toxic  Substances  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSC.'\ 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt,  are  discussed 
in  EP.A's  final  rule  published  in  the 
Federal  Register  of  May  13, 1983  (48  FR 
21722).  This  notice,  issued  under  section 
5(h)(6)  of  TSCA.  announces  receipt  of 
one  application  for  an  exemption, 
provides  a  summary,  and  request? 
comments  on  the  appropriateness  of 
granting  of  the  e.xemption. 
DATE;  Written  comments  by:  July  8, 1985. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
••[OPTS-59197r  and  the  specific  TME 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793).  Chemical 
Information  Branch,  Information 
Management  Division.  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency.  Room  E-201.  401  M  Street  SW.. 
W.ishingtor.  DC  20460  (202-382-3532). 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch.  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Rm. 
E-611,  401  M  Street  SW..  Washiiigton. 
DC  20460  (202-382-3725). 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 


the  manufacturer  on  the  TME  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 

T 85-52 

Close  of  Review  Period.  July  26, 1985. 

Manufacturer  Confidential. 

Chemical.  (G)  Polyfunctional 
methacrylate  of  polyisocyanate  adduct 
of  alkoxylated  polyol. 

Use/Production.  (S)  Industrial  graphic 
arts  printing  plates.  Prod,  range; 
Confidential. 

Toxicity  Data.  No  data  on  the  TME 
substance  submitted. 

Exposure.  Manufacture  a  total  of  4 
workers. 

Environmental  Release/Disposal.  No 
release. 

Dated:  |une  15,  1985. 
Linda  A.  Travers. 

Acting  Division  Director.  Information 
Management  Division. 
\VV.  Doc.  85-14868  Filed  6-20-B5;  8:45  am) 

BILLING  COOE  6S6O-50-M 


IOPTS-S9194B:  TSH-FRL  2853-S I 

Certain  Chemicals;  Approval  of  Test 
Marketing  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  This  notice  announces  EPA's 
approval  of  an  application  for  a  test 
marketing  exemption  (TME)  under 
section  5(h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA),  TME-85-^3.  The 
test  marketing  conditions  are  described 
below. 

EFFECTIVE  DATE:  June  10,  1983. 
FOR  FURTHER  INFORMATION  CONTACT: 
jane  Talarico,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (T&-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  Rm  E-611E,  401  M  St..  SW., 
Washington.  DC.  20460,  (202)  382-5506. 
SUPPLEMENTARY  INFORMATION:  Section 
3(h)(1)  of  TSCA  jKithurizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test   . 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
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marketing  exptnpticjn  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  findmg  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-85-43. 
EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  'LME  application,  and  for 
the  lime  period  and  restrictions  (if  any) 
specified  below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume,  use 
and  the  number  of  customers  must  not 
exceed  that  specified  in  the  application. 
All  other  condition!  and  restrictions 
described  in  the  application  and  in  this 
notice  must  be  met. 

i  he  following  additional  restrictions 
apply  to  TME-85-^3.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  use  of  the  subsRance  is  restricted  to 
that  app!o\ed  in  the  TME.  In  addition, 
each  Company  shall  maintain  the 
following  records  until  five  years  after 
the  dates  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  sc«":tion  11  of 
TSCA. 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substance  produced. 

2.  The  applicant  must  maintain 
records  of  the  dates  of  shipment  to  each 
customer  and  the  quantities  supplied  in 
each  shipment. 

3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  acompanies 
each  shipment  of  the  TME  substance. 

4.  The  applicant  must  maintain 
records  of  persons  who  wear  impervious 
gloves  and  chemical  safety  goggles 
during  manufacturing,  processing,  and 
use  of  the  TME  substance. 

5.  The  applicant  must  maintain 
records  of  determinations  that  the 
gloves  are  impervious  to  the  TME 
substance. 

8.  The  applicant  must  maintain  copies 
of  any  Material  Safety  Data  Sheet  used. 

7.  The  applicant  must  maintain  the 
following  information  on  disposal  of  the 
T.ME  substance:  dates  waste  material  is 
disposed  of.  location  of  disposal  sites, 
volume  of  any  disposed  material, 
estimated  volume  of  any  liquid  wastes 
containing  the  TME  substance,  and 
method  of  disposal, 

TME  85-43.  I 

Date  of  Receipt:  April  30. 1985. 

Notice  of  Receipt:  May  10. 1985  (50  FR 
19802). 

Applicant:  Air  Products  and 
Chemicals,  incorporated. 

Chemical:  (G)  Alkylated  aromatic 
diamine. 

Use:  (G)  Polyurethane  chain  extender. 


Production  Volume:  Confidential. 

i\'urihpr  of  Customers:  Three. 

Toxicity  Data:  Acute  Oral;  Male  and 
female  >  500  0  mg/kg;  Acute  dermal  > 
l.Og/kg;  Irritation  Skin — Mild.  Ames 
test:  Negative. 

Worker  Exposure:  Confidential. 

Test  Marketing  Period:  One  year. 

Commencing  on:  )une  10. 1985. 

Risk  Assessment:  EPA  identified 
potential  adverse  health  and 
environmental  effects  associated  with 
exposure  to  the  TME  substance. 
However.  EPA  has  determined  that, 
under  the  conditions  outlined  above, 
and  the  restrictions  outlined  below,  the 
estimated  exposure  to  the  test  market 
substance  will  not  be  significant. 
Therefore,  the  test  marketing  activities 
will  not  present  any  unreasonable  risk 
to  human  health.  Wastes  resulting  from 
manufacturing,  processing,  and  use  will 
be  incinerated  or  landfilled.  Therefore, 
the  test  market  substance  will  not  pose 
any  unreasonable  risk  to  the 
environment. 

Additional  Restrictions:  During 
manufacture,  processing,  and  use  by  the 
applicant  and  its  three  customers, 
workers  are  required  to  wear 
impervious  gloves  and  chemical  safety 
goggles  during  operations  that  may 
result  in  dermal  exposure  to  the 
substance.  The  Material  Safety  Data 
Sheet  (MSDS)  must  include  the 
requirements  for  workers  to  wear 
impervious  gloves  and  chemical  safety 
goggles. 

The  gloves  must  be  determined  by  the 
applicant  to  be  impervious  to  the  TME 
substance  under  the  conditions  of 
exposure,  including  the  duration  of 
exposure.  The  applicant  shall  make  this 
determination  either  by  testing  the 
gloves  under  the  conditions  of  exposure 
or  by  evaluating  the  specifications 
provided  by  the  manufacturer  of  gloves. 
Testing  or  evaluation  of  specifications 
shall  include  consideration  of 
permeability,  penetration,  and  potential 
chemical  and  mechanical  degradation  of 
the  gloves  by  the  TME  substance  and 
associated  chemical  substances. 

The  applicant  and  its  three  customers 
shall  dispose  of  all  wastes  containing 
the  PM.N  substance  in  a  incinerator  or 
landfill  factility  that  complies  with  all 
applicable  federal,  state,  and  local  laws 
and  regulations. 

Public  Comments:  None. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 


IJateci:  junp  10.  1985 
Don  R.  Clay. 

Dill  (tar.  Office  of  Toxic  Suttstances. 
|FR  Hoc  R.1-14971  Filed  6-20-85:  845  Hm! 
BILLING  CODE  65CO-$0-M 


IOPTS-53071;  TSH-FRL-2e31-7| 

Premanufacture  Notices  Monthly 
Status  Report  for  February  1985 

Correction 

In  FR  Doc.  8.5-1 1015.  beginning  on 
page  19453  in  the  issue  of  Wedn^isday. 
May  8. 1<)85.  make  the  following 
corrections: 

1.  The  docket  number  in  the  heading 
should  h.ive  read  as  set  forth  above. 

2.  On  page  19455,  in  table  I,  in  the 
Identity /generic  name  column  for  PMN 
No.  P  85-576,  ••2.2°2-oxybis  (ethanol) ' 
should  have  read  '■2,2'-oxybis(ethanoi)". 

3.  On  page  19457,  in  table  111: 

(a)  The  entry  in  the  Identity /generic 
name  column  for  PMN  No.  P  85-112 
should  have  read:  "Generic  name: 
alkanediol-maleic  anhydride 
copolymer". 

b.  The  entry  in  the  Identity /generic 
name  column  for  PMN  No.  P  85-115 
should  have  read:  "Generic  name: 
Aromatic  polyisocyanate  adducl". 

4.  On  page  19459.  in  table  V,  the  entry 
in  the  Date  suspended  column  for  PMN 
No.  P  83-1006  reading  "Do."  should  have 
read  "July  19.  1984". 

BILLIMG  CODE  is05-01-M 


IER-FRL-2852-81 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075.  Availability 
of  Environmental  Impact  Statements 
filed  |une  10, 1985  Through  June  14. 1985 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  850243.  Final.  FHW,  OH,  OH-79 
Improvem.cnt,  OH-79  to  Ol  1-16 
Expressway,  Construction,  Licking 
County,  Due:  )uly  22.  1985.  Contact: 
Byrd  Finlev  Jr.  (614)  406-0162. 
EiS  No.  850244,  Final,  SCS,  MS, 
Tullahaga  Creek  Watershed  Flood 
Protection  Plan,  Winston,  Choctaw 
and  Neshoba  Counties,  Due:  July  22. 
1985.  Contact:  A.E.  Sullivan  (601)  9W>- 
5205. 
EIS  No.  850245,  DSuppl,  COE.  NY.  Saw 
Mill  River  Basin  Flood  Protection 
Project.  Elmsford  and  Greenburgh 
Areas,  Westchester  County.  Due: 
August  5. 1985,  Contact:  Peter  Doukas 
(212)  264-4662. 
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KIS  No.  850246.  Final.  KMU".  PA.  Newton 
Bypass  pAtension.  .\ev\ton  F*ikp  to  I- 
9")  Interchange.  Completion.  Bucks 
County.  Due:  |u!y  22.  1985.  Contact: 
l.ouis  Papet  (717")  782-2222. 

F.IS  No.  850247.  Draft.  Bl.M.  NV.  CA. 
Mead/McCollough-Victorville/ 
.Adelanto  500  kV  Transmission  Line. 
Design.  Construction.  Operation  and 
Maintenance.  Rightof-VVay  Grants, 
'temporary  Use  Permit  and  Borrow  Pit 
Permit.  Clark  County.  NV  and  San 
Bernardino  County.  CA.  Due: 
September  19. 1985.  Contact:  William 
Collins  (714)  351-6373 

FIS  No.  850248.  Final,  L'SN.  U  A.  Pugel 
Sound  Area.  Carrier  Battle  Group 
Homeporting.  Construction  and 
Operation.  Snohomish  County.  Due: 
|uly  22. 1985.  Contact:  I.  S.  Sonerance 
(206)  526-3075. 

KIS  No.  850249.  Draft.  FHW.  PA.  1-95 
Completion,  between  Benjamin 
Franklin  and  Wall  Whitman  Bridges 
Right-of-Way  Improvements. 
Philadelphia  County.  Due:  August  9. 
1985.  Contact:  Robert  Rowland  (215) 
964-6532. 

KIS  No.  850250.  DSuppl.  COE.  AL.  Frank 
Jackson  State  Park  Earth  Fill  Dam  and 
Reservoir  Construction.  404  Permit. 
Covington  County.  Due:  August  5. 
1985.  Contact:  Davis  Findley  (205) 
694-3770. 

KIS  No.  850251.  Final.  COE.  VA. 
Beaverdam  Swamp  Water  Supply 
Dam  and  Reservoir  Construction.  404 
Permit.  Glouchcster  County.  Due:  July 
22.  1985.  Contact:  Bob  Hume  (804)  441- 
3657. 

F.IS  No.  850252.  Final.  FHW.  MS.  1-59 
and  US  84  Corridors  Relocation. 
Laurel  Bypass.  Improvements.  Jones 
County.  Due:  July  22. 1985.  Contact: 
James  Iverson  (601 )  960-4222. 

FIS  No.  850253.  Draft.  BPA.  ID.  Fall 
River  Lower  Valley  Transmission 
System  Reinforcement,  Stability.  Due: 
August  5, 1985.  Contact:  Anthony 
Morrell  (503)  230-5136. 

EIS  No.  850254,  Draft.  BLM.  TX.  CA.  AZ. 
.NM.  Pacific  Texas  Pipeline  Project. 
Construction  and  Operation.  Right-of- 
Way  Grant.  Tempoary  Use  Permits 
and  Section  10  and  404  Permits  Due: 
August  5. 1985.  Contact:  William 
Haigh  (714)  351-6428. 

KIS  Xo.  850255.  Final.  AFS.  Ml.  Manistee 
River  Wild  and  Scenic  Area  Study. 
.Designation.  Manistee  National 
Forest.  Manistee.  Lake,  and  Wexford 
Chunties.  Due:  July  22.  1985.  Contact: 
Ronald  Scott  (616)  775-2421. 

EIS  No.  850256,  Final.  AFS.  CO.  Cache 
La  Poudre  River.  Wild  and  Scenic 
River  Study.  Designation.  Arapaho 
and  Roosevelt  National  Forest. 
Liirimer  County.  Due:  July  22. 1985. 
Contact:  Roger  Tarum  (303)  482-5155. 


Amended  .Notices 

KIS  .\o.  850206.  Draft,  NPS.  AZ.  NV, 

Lake  Mead  National  Recreation  .Area. 

General  Management  Plan. 

Improvement.  Due:  July  31,  1985. 

Published  VR  5-24-85^Filing  date 

reestablished. 
EIS  No.  850235.  Draft.  AFS.  NM. 

Alvarado  Really  Land  Exchange. 

Cibola  National  Forest.  Acquistion. 

Bernalillo  County.  Due:  August  83. 

1985.  Published  FR  6-14-85— Review 

period  extended 
EIS  No  850127.  Draft.  BLM,  CO.  Grand 

Junction  Resource  Area.  Resource 

Management  Plan.  Garfield  and  Mesa 

Counties.  Due:  July  17. 1985.  Published 

KR  4-5-85 — Review  period  extended. 

Ddted:  June  IB.  1985 
William  D.  Dickenon. 
Actnti!  Diredor.  Office  of  Federal  Activities. 
(KR  Ut)c  8,V1.S059  Filed  6-20-85:  8:45  am] 
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IER-FRL-2852-91 

Environmental  Impact  Statements  and 
Regulations;  Availabilityy  of  EPA 

Comments 

Availability  of  EPA  comments 
prepared  June  3,  1985  through  June  7. 
1985  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-507/76.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impacts  statements  (EISs)  was 
published  in  FR  dated  October  19. 1984 
(49  FR  41108). 

Draft  EISs 

ERP  No.  D-COE-D32032-DE,  Rating 
EC2.  Wilmington  Harbor  Federal 
Navigation  Project.  Dredged  Material 
Disposal  Area.  Development  and 
Designation.  Christina  R..  DE.  SUMMARY: 
EPA  recommended  that  the  FEIS  include 
a  well-defined  mitigation  plan,  better 
use  of  dredge  spoil,  structural 
modification,  turbidity  and  fishery 
monitoring.  Further,  EPA  noted  the 
necessity  to  coordinate  additional 
activities  to  resolve  these  issues. 

ERP  No.  DS-COE-K85029-H1,  Rating 
EC2,  West  Beach  Resort  Development, 
Construction.  Permit.  Oahu  Island,  HI. 
SUMMARY:  EPA  expressed  the  need  for: 
1)  additional  data  and  discriptions  of 
ground  water  resources,  2)  sufficient 
descriptions  of  the  alternatives,  3) 
further  discussion  of  physical  and 
chemical  impacts  on  marine 
environment,  and  4)  mitigation  for  noise 
impacts. 


Final  EISs 

ERP  No.  F-AFS-E65025-SC..  Francis 
Marion  Naf  Forest.  Land  and  Resource 
Mgmt.  Plan.  SC.  SUMMARY:  EPA's  review 
concluded  that  the  FEIS  adequately 
addressed  the  concerns  raised  during 
the  DEIS  review. 

ERP  No.  F-COE-C36047-NY.  Oneida 
Creek  Watershed  Flood  Control  Plan. 
NY.  summary:  The  FEIS  adequately 
addresses  EPA's  DEIS  comments 
concerning  recommended  mitigation 
measures.  EPA  believes  the  proposed 
project  will  not  significantly  impact  the 
environment,  including  aquatic 
resources  in  the  Watershed. 

ERP  No.  F-COE-L35010-AK.  Auke 
Bay  Breakwater  and  .Marina 
Development,  Construction  and 
Expansion,  Permit,  AK.  SUMMARY:  EPA 
has  no  objections  to  the  environmentally 
preferred  alternatives,  but  has  strong 
objections  to  the  Horton  Properties  Inc. 
proposal,  as  it  would  be  in  non- 
compliance with  the  404(b)(1) 
Guidelines.  EPA  recommended  as 
chemical  monitoring  program  to  assess 
the  long-term  impacts  of  marina 
development  on  the  Auke  Bay 
ecosystem. 

ERP  No.  F-NAS-E12001-00,  Centaur 
Upper  Stage  Launch  Vehicle,  Design  and 
Development,  Space  Transportation 
System.  FL.  SUMMARY:  EPA's  review 
concluded  that  no  significant,  long'term, 
adverse  impacts  will  occur  from 
implementation  of  this  project  as 
proposed. 

ERP  No.  F-NRC-L06003-WA. 
Washington  Public  Power  Supply 
System  (WPPSS)  Nuclear  Project  No.  3. 
Operation,  License.  WA  SUMMARY:  EPA 
made  no  formal  comments  EPA 
reviewed  the  FEIS  and  found  it  to  be 
satisfactory. 

OHied:  |une  18.  1985. 
William  O.  Dickerson. 

Acting  Director.  Office  of  Federal  Activities. 
[FR  Doc  85-15060  Filed  6-20-  85:  8:45  am] 
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I SAB-FRL  2854-11 

Science  Advisory  Board;  Radiation 
Advisory  Committee;  Open  Meeting 

Under  Pub.  L.  92-463.  notice  is  hereby 
given  that  a  meeting  of  the  Biological 
Effects  Subcommittee  of  the  Science 
Advisory  Board's  (SAB)  Radiation 
Advisory  Committee  will  be  held  on  July 
8-9.  1985  in  Room  1112  of  the  U.S. 
Environmental  Protection  Agency. 
Crystal  Mall  II,  1921  Jefferson  Davis 
Highway,  Arlington,  Virginia  22202.  The 
meeting  will  begin  at  9:00  a.m.  on  July  8 
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and  will  adjourn  nollater  than  5:00  p.m. 
on  July  9. 

The  Subcommittee  is  beginning  a 
review  of  Chapters  6  and  7  of  the  March 
13, 1985  draft  Background  Information 
Document  for  Proposed  Low-Level 
Radiative  Waste  Standards  (40  CFR  P.jrt 
193)  prepared  by  EPAs  Office  of 
Radiation  Programs. 

The  meeting  is  open  to  the  public; 
however,  seating  is  limited.  Any 
member  of  the  public  wishing  to  attend 
or  obtain  information  should  contact 
Mrs  Kathleen  Conway.  Executive 
Secretary,  Radiation  Advisory 
Committee,  Science  Advisory  Board,  by 
the  close  of  business  on  ]uly  5. 1985.  The 
telephone  number  is  (202)  382-2532. 

Dated:  June  19,  1985^ 
Teiry  F.  Yosie,  | 

Director  Science  Advbory  Board. 

(FR  Doc  8.5-15101  Filed  6-20-85;  8:45  am) 
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rOPP-00207;  PH-FRL  2S53-7I 

Partially  Closed  Meeting  of  FIFRA 
Scientific  Advisory  Panel 

agency:  Environm^tal  Protection 
Agency  (EPA). 

action:  Notice. 


summary:  There  will  be  a  2-day  meeting 

of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  Scientific 
Advisory  Panel  (SAP)  to  review  certain 
materials  in  connection  with  the 
application  for  registration  of  certain 
pesticide  products  containing 
glyphosate;  the  issue  of  oncogenicity 
being  considered  by  the  Agency  in 
connection  with  the  Special  Review  on 
dicofol:  the  Special  Review  of  the  non- 
wood  uses  of  creosote,  coal  tar,  and  coal 
tar  neutral  oil;  certain  aspects  of  the 
Tolerance  Assessment  System  (TAS);  a 
Notice  of  Intent  to  Cancel  certain 
simazine  pesticide  registrations;  and  the 
Special  Review  of  the  non-wood  uses  of 
pentachlorophenol.  The  Panel  will  meet 
in  executive  session  (i.e.,  in  a  closed 
meeting)  for  the  first  part  of  the  morning 
of  Tuesday,  July  9.  The  meeting  will  be 
open  to  the  public  all  day  July  8  and 
beginning  at  approximately  10  a.m.  on 
July  9  until  adjournment. 

DATES:  Monday  and  Tuesday.  July  8  and 
9,  1985.  from  8:30  a.m.  to  5  p.m.  each  day. 

ADDRESS:  The  meeting  will  be  held  at: 
Ramada  Inn.  901  North  Fairfax  St.. 
Alex.3ndria.  VA  22314.  (703-683-6000). 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Philip  H.  Gray,  Jr.,  Executive 
Secretary,  FIFRA  Scientific  Advisory 
Panel.  Office  of  Pesticide  Programs 


(TS-766C).  401  M  St.  SVV.. 

Washington.  D.C.  20460. 
Office  location  and  telephone  number: 

Rm.  1117,  Crystal  Mall,  Building  No.  2. 

Arlington,  VA  (703-557-7096). 
SUPPLEMENTARY  INFORMATION: 

A.  Reason  for  Closed  Meeting 

Section  10(d)  of  the  Federal  Advisory 
Committee  Act  (FACA)  and  section  552b 
of  the  Administrative  Procedures  Act 
(APA)  provide  that  an  advisory 
committee  meeting  may  be  closed  to  the 
public  if  it  is  determined  that  the 
meeting  will  concern  trade  secrets  or 
other  confidential  business  information 
(CBI).  A  portion  of  the  July  9, 1985. 
meeting  of  the  Scientific  Advisory  Panel 
is  being  closed  because  CBI  will  be 
considered  during  this  portion  of  the 
meeting.  A  written  determination  that 
the  meeting  shall  be  closed  was  made 
the  Administrator  on  June  7. 1985,  for 
the  following  reason: 

On  August  31, 1982.  Judge  H.  Kenneth 
Wangelin  entered  a  Judgment  in 
Monsanto  v.  Administrator,  C.A.  No.  79- 
036&-C(l)  requiring  that  EP.\  submit 
certain  materials  for  consideration  by 
the  Scientific  Advisory  Panel  before  the 
Agency  can  take  action  on  any 
applications  for  registration  of  pesticide 
products  containing  as  an  active 
ingredient  one  of  an  identified  category 
of  chemicals.  In  particular,  for  any 
epplication  covered  by  the  Judgm.ent, 
EPA  is  required  to  subrrit  to  the  Panel 
the  confidential  statement(s)  of  formula 
and  the  data  submitted  with  the  covered 
application  in  the  areas  of  toxicology, 
residue  and  metabolism,  and 
environmental  fate  in  soil.  EPA  must 
also  submit  certain  documents  which 
contain  information  about  the  active 
i;igredient  glyphosate  submitted  to  EPA 
by  the  Monsanto  Company  and  about 
the  formula  for  the  glyphosate- 
containing  Monsanto  product  which 
bears  the  trade  name  Round-up.  These 
documents  were  inadvertently  disclosed 
by  EPA  to  an  attorney.  EPA  is  further 
ii'quircd  to  instruct  the  Panel  to  review 
these  materials  to  determine  whether 
the  data  and  formula  information 
submitted  with  the  new  application 
covered  by  the  Judgment  were 
developed  independently  of  the 
disclosed  information. 

Under  the  terms  of  the  Judgment,  the 
Panel  may  evaluate  the  materials  in  any 
reasonable  manner  suited  to  the 
purposes  of  this  review.  The  only 
constraints  are  (1)  that  deliberations 
must  be  in  executive  session  and  other 
steps  must  be  taken  to  preserve  the 
confidentiality  of  all  materials  submitted 
to  the  Panel;  (2)  that  both  Monsanto  and 
the  new  applicant  must  have  an 


opportunity  to  "make  presentations  to 
the  Panel  and  answer  any  inquiries  put 
by  the  Panel"  on  these  matters;  and  (3) 
that  the  Panel  must  either:  (a)  Make  a 
finding  whether  the  materials  submitted 
with  the  new  application  were 
developed  independently  of  the  material 
contained  in  the  disclosed  documents:  or 
(b)  provide  a  written  report  regarding  its 
inability  to  make  such  a  finding. 

EPA  has  determined  that  applications 
submitted  by  Stauffer  Chemical 
Co.mpany  for  registration  of  certain 
pesticide  products  are  covered  by  the 
August  31. 1982.  Judgment  in  Monsanto 
V.  Administrator.  Accordingly.  i\e  are 
submitting  to  the  Panel  the  new 
applicant's  formula  information  and  the 
data  submitted  in  the  areas  of 
toxicology,  residue  and  metabolism,  and 
environmental  fate  in  soil.  In  addition, 
the  disclosed  documents  have  been 
submitted  in  the  manner  prescribed  by 
the  Judgment. 

B.  Agenda  Topics 

The  agenda  for  this  meeting  is: 

1.  Certain  materials  in  connection 
with  the  application  for  regislration  by 
Stauffer  Chemical  Company  of  certain 
pesticide  products  containing  glyphosate 
(see  above). 

2.  The  issue  of  oncogenicity  being 
considered  by  the  Agency  in  connection 
with  the  Special  Review  on  dicofol. 

3.  The  proposed  decision  options 
being  considered  by  the  Agency  to 
conclude  the  Special  Review  of  the  non- 
wood  uses  of  creosote,  coal  tar,  and  coal 
tar  neutral  oil. 

4.  Update  of  status  of  the  TAS  and 
review  of  TAS  "menu  selection"  project. 

5.  The  proposed  decision  options 
being  considered  by  the  Agency  to 
conclude  the  Special  Review  of  the  non- 
wood  uses  of  pentachlorophenol. 

6.  A  Notice  of  Intent  to  cancel 
registrations  for  simazine  pesticides 
with  terrestrial  use  directions  and  for 
which  labeling  has  not  been  revised  to 
incorporate  the  restricted  use 
classification. 

7.  Completion  of  any  unfinished 
business  from  previous  Panel  meetings. 

8.  In  addition,  the  Agency  may  present 
status  reports  on  other  ongoing 
programs  of  the  Office  of  Pesticide 
Programs, 

Copies  of  documents  relating  to  items 

2  and  3  above  may  be  obtained  by 

contacting: 

Bruce  Kapner.  Registration  Division 
(TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
D.C.  20460. 

Office  location  and  telephone  number 
Rm.  711,  Crystal  Mall  No.  2, 1921 
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Jefferson  Davis  Highway.  Arlington. 

VA.  (703-557-7400). 

Copies  of  documents  relating  to  item  3 
above  may  be  obtained  by  contacting: 
Paul  Parsons.  Registration  Division  (TS- 

76~C).  Office  of  Pesticide  Programs, 

Environmental  Protection  Agency.  401 

M  St..  SW..  Washington.  DC.  20460 
Office  location  and  telephone  number: 

Rm.  711,  Crystal  Mall  No  2  Arlington. 

VA.  (703-557-7400). 

Copies  of  documents  relating  to  item  4 
above  may  be  obtained  by  contacting: 
Christine  Chaisson.  Hazard  Evaluation 

Division  (TS-769C).  Office  of  Pesticide 

Programs.  Environmental  Protection 

Agency,  401  M  St.,  SW  .  Washington. 

DC.  20460. 
Office  location  and  telephone  number: 

Rm.  821.  Crystal  Mall  No.  2. 1921 

Jefferson  Davis  Highway.  Arlington. 

VA.  (703-557-7351). 

Copies  of  documents  relating  to  item  5 
above  may  be  obtained  by  contacting: 
Spencer  Duffy.  Registration  Division 
(TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW  .  Washington. 
DC.  20460. 
Office  location  and  telephone  number: 
Rm.  711.  Crystal  Mafl  No.  2. 1921 
Jefferson  Davis  Highway.  Arlington. 
VA,  (703-557-7420). 

Copies  of  documents  relating  to  item  6 
above  may  be  obtained  by  contacting: 
Richard  Mountfort.  Registration  Division 
(TS-767C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC.  20460. 
Office  location  and  telephone  number: 
Rm.  237.  Crystal  Mall  No.  2. 1921 
Jefferson  Davis  Highway.  Arlington. 
VA.  (703-557-1830). 
Any  member  of  the  public  wishing  to 
submit  written  comments  should  contact 
Philip  H.  Gray.  Jr.  at  the  address  or 
phone  listed  above  to  be  sure  that  the 
meeting  is  still  scheduled  and  to  confirm 
the  Panel's  agenda.  Interested  persons 
are  permitted  to  file  such  statements 
before  the  meeting,  and  may,  upon 
advance  notice  to  the  Executive 
Secretary,  present  oral  statements  to  the 
extent  that  time  permits.  All  statements 
will  be  made  part  of  the  record  and  will 
be  taken  into  consideration  by  the 
Panel.  Persons  wishing  to  make  oral 
and/or  written  statements  should  notify 
the  Executive  Secretary  and  submit  10 
copies  of  a  summary  no  later  than  July  2. 
1985.  in  order  to  ensure  appropriate 
consideration  by  the  Panel. 


Unted:  June  1&  1985. 
|ohn  A.  Moore. 

Assistant  Administrator  for  Pesticides  and 
ToKic  Substances. 

IFR  Doc.  85-15104  Filed  6-20-85;  8  45  amj 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

I  Docket:  FEMA-REP-3-MD-21 

Maryland  Radiological  Emergency 
Response  Plan 

AGENCV:  Federal  Emergency 

Management  Agency. 

ACTION:  Notice  of  Receipt  of  Plan. 


summary:  For  continued  operation  of 
nuclear  power  plants,  the  Nuclear 
Regulatory  Commission  requires 
approved  licensee  and  State  and  local 
governments'  radiological  emergency 
response  plans.  Since  P'EMA  has  a 
responsibility  for  reviewing  the  State 
and  local  government  plans,  the  State  of 
Maryland  has  submitted  its  radiological 
emergency  plans  to  the  FEMA  Regional 
Office.  These  plans  support  nuclear 
powerplants  which  impact  on  Maryland, 
and  include  those  of  local  governments 
near  the  Philadelphia  Electric 
Company's  Peach  Bottom  Atomic  Power 
Station,  located  in  Peach  Bottom 
Township,  York  County,  Pennsylvania. 
DATE  PLANS  RECEIVED!  May  13,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Paul  P.  Giordano,  Regional  Director. 
Federal  Emergency  Management 
Agency  Region  111.  Liberty  Square 
Building.  105  South  7th  Street. 
Philadelphia.  Pennsylvania  19106.  (215) 
597-9419. 

Notice:  in  support  of  the  Federal 
requirement  for  emergency  response 
plans.  FEMA  has  promulgated  a  Rule 
describing  its  procedures  for  review  and 
approval  of  State  and  local 
governments's  radiological  emergency 
response  plans.  Pursuant  to  this  FEMA 
Rule  (44  CFR  Part  350.8).  "Review  and 
Approval  of  State  Radiological 
Emergency  Plans  and  Preparedness."  48 
FR  44338.  the  State  Radiological 
Emergency  Plan  for  the  State  of 
Maryland  was  received  by  the  Federal 
Emergency  Management  Agency  Region 
III  Office  on  May  26. 1980. 

Plans  for  local  governments  which  are 
wholly  or  partially  within  the  plume 
exposure  pathway  emergency  planning 
zone  of  the  Peach  Bottom  Atomic  Power 
Station  were  received  on  May  13,  1985. 
Plans  are  included  for  Cecil  and  Harford 
counties. 

Copies  of  the  Plan  are  available  for 
review  at  the  FEMA  Region  III  Office,  or 


they  will  be  made  available  upon 
request  in  accordance  with  the  free 
schedule  for  FEMA  Freedom  of 
Information  Act  requests,  as  set  out  in 
subpart  C  of  44  CFR  Part  5,  There  are 
572  pages  in  the  Cecil  and  Harford 
County  documents. 

Comments  on  the  Plan  may  be 
submitted  in  writing  to  Mr.  Paul 
Giordano.  Regional  Director,  at  the 
above  address  within  thirty  days  of  the 
Federal  Register  notice. 

FEMA  Rule  44  CFR  350.10  also  calls 
for  a  public  meeting  prior  to  approval  of 
the  plans.  Details  of  the  meeting  were 
contained  in  The  Aegis.  The  Record. 
The  Sun.  and  the  News  American  at 
least  two  weeks  prior  to  the  meeting. 
Local  radio  stations  also  announced  the 
meeting,  which  was  scheduled  for 
Thursday.  April  18.  1985.  No  one  from 
the  public  attended 
Paul  P.  Giordano, 
Regional  Director. 
|FR  Doc.  85-14950  Filed  6-20-85;  8:45  amj 
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IFEMA-737-OR1 

Amendment  to  Notice  of  a  Major- 
Disaster  Declaration;  Pennsylvania 

AGENCY:  Federal  Emergency 
Management  Agency. 

action:  Notice. 


summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania 
(FEMA-737-DR).  dated  June  3, 1985.  and 
related  determinations. 

dated:  June  17. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472  (202)  646-3616 

Notice:  The  notice  of  a  major  disaster 
for  the  Commonwealth  of  Pennsylvania, 
dated  June  3. 1985.  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  June  3. 
1985:  Lycoming  County  for  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83  516,  Disaster  Assistance) 

Samuel  W.  Speck. 

Associate  Diivctor.  State  and  Local  Programs 

and  Support.  Federal  Emergency 

Management  Agency. 

|FR  Doc.  85-14951  Filed  6-20-85;  8:45  am| 
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FEDERAL  RESERVE  SYSTEM 

First  Bancorporation  of  Ohio  et  al.; 
Application  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

'I  he  i;i)in|)dnies  lUled  in  this  nolite 
h.iv<!  filod  an  application  under 
§  22.=>.23(a)l1)  of  the  Board's  Regwialion 

Y  (12  CFR  225.2:i{a)(T))  for  tho  Board's 
approval  under  section  4(cj(8)  of  the 
Bank  Holding  Comdany  .Act  (12  U.S.C. 
18'13(<;)(8J1  and  §  223.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  Je  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  lh.it  is  listed  in  §  22525  of 
Rcj^ulation  Y  as  closely  related  to 
banking  and  perniiskible  for  bank 
holding  companies.  L'nless  other\v:.-;e 
noted,  such  activitias  will  be  conducted 
throughout  the  Unittd  States. 

Each  application  Is  available  for 
immediate  inspection  at  the  Federal 
Reserve  B.ink  indicated.  Onci;  the 
application  has  bee|i  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Ciovernors.  Interested  persons  may 
express  thf'ir  views lin  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "rcasr(nably  be  expected 
to  produce  benefits  ilo  the  public,  such 
as  git.'atcr  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
(IS  undue  concentration  of  resources, 
decre.ised  or  unfairlcompetition. 
( onflicts  of  inlerestf,  or  unsound 
b.inkiii.j  practices."  iAny  requc^st  for  a 
lie  irinij  on  this  question  must  be 
accompanied  by  a  skatenent  of  the 
reasons  a  written  presentation  w-ould 
not  suffice  in  lieu  ola  hearing. 
iJi;nti!"ying  specificilly  any  questions  of 
fact  that  ire  in  dispute,  summarizing  the 
evidence  that  woul(|  be  presented  al  a 
hearing,  and  indicalini^  how  the  parly 
comm-'nting  would  je  aggrieved  by 
;ipprov,;l  of  (he  projiosal. 

l'nless  otherwise  noted,  conunents 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  olTires  of  the  Board  of  Covirriors 
not  later  th-jn  I  ily  12,  1985. 

A.  Federal  Rcsen  e  Bar.k  of  Cleveland 
(tee  S.  Adams,  Vic(  President)  14.")5  Fast 
Sixth  Stre.'t,  Clevelmd,  Ohio  44101: 

I.  First  Bancorpo.vtu'n  of  Oh  ft}. 
.•\kii.>n.  Ohio;  to  engigc  do  novo  through 
its  subsidiary.  FHOfi  Credit  Life 
Insurafir.e  Company  in  undervvriHp.g 
credit  life,  accident  land  health  insurance 
that  is  direitly  relatjt^d  to  an  extension  of 
credit  by  the  bank  holding  company 
syvtem  in  the  State  of  Ohio. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 


President)  101  Market  Street,  San 
Francisco.  California  94105: 

1 .  Midland  Bank  pic,  London. 
Fngland,  Midland  California  Holdings 
Limited.  London.  England  and  Crocker 
.Vationul  Corporation,  S.^n  Francisco. 
California;  to  expand  the  activities  of 
their  subsidiaries.  Croi.ker  Financial 
Corporation.  Honolulu.  Hawaii,  and 
CNC  Insurance  Agency.  Inc.,  San 
Fiancisco,  California,  to  engage  in  the 
sale  of  insurance  that  is  limited  to 
assuring  repayment  of  the  outstanding 
balance  due  as  a  specific  extension  of 
credit  by  a  bank  holding  company  or  its 
subsidiary  in  the  event  of  the 
involuntary  unemployment  of  the 
debtor,  engage  in  and  to  expand  the 
geographic  area  in  which  the  above 
named  subsidiaries  would  offer 
previously  approved  credit  life,  accident 
and  health  insurance  and  the  proposed 
unemployment  insurance,  to  now 
include  the  entire  United  States, 
pursuant  to  section  4(c)(8)  of  the  Act. 

Board  of  Governors  of  the  Fedei  jl  Reserve 
System,  June  17.  1985. 
lames  McAfee, 

■\ssi)i.!iile  Secretary  of  trie  Board. 
|KR  Doc.  85-14947  Filed  fr-20-85:  8:45  am) 
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First  National  Talladega  Corp.  et  al.; 
Formations  of;  Acquisitions  by:  and 
Mergers  of  Bank  Holding  Companies 

1  he  companies  listed  in  this  notice 
have  applied  for  the  Bo.jrd's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Resnlation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  s'.;l  forth  in  section  3(c)  of  the  Act  (12 
use.  li«2(c)). 

Each  application  is  .iv.iilable  for 
immediate  inspection  al  the  Federal 
R;;serve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processin;^.  it  will  also  be  available  for 
inspection  al  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  tho  offices  of  th.-* 
Di)ard  of  Guverr.ors.  Any  commt-nt  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
wrifti'n  presentation  would  not  suffice  in 
lieu  of  a  hoaring,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summ.irizing  the  evidence  thnt 
wo'ild  bo  pre.sented  at  a  hearing. 

l'nless  otherwise  noted,  com.menls 
regarding  each  of  these  applications 
must  be  received  not  1  iter  than  July  12, 
1985.  • 


A.  Federal  Reserve  Bank  of  Atlanta 

(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW..  Atlanta.  Georgia 
30303: 

1 .  First  S'ationul  Talladega 
Corporation.  Talladega,  Alabama;  to 
become  a  bank  holding  company  by 
acquiring  80  percent  of  the  voting  shares 
of  The  First  National  Bank  of  Talladega 
Talladega,  Alabama. 

2.  Ocean  Bankshares.  Inc.,  Miami. 
Florida;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  thi 
v  oting  shares  of  Ocean  Bank  of  Miami. 
Miami.  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Sand  Ridge  Financial  Corp.. 
Highland,  Indiana:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  ot 
Highland,  Highland.  Indiana, 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  ].  Montelaro.  Vice  President) 
400  South  Akard  Street.  Dallas.  Texas 
75222: 

1.  Capita-hank  Corporation.  San 
Antonio.  Texas:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Union 
Bank.  San  Antonio,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Jun«  17,  19«5. 
|anic!i  Mc.Xfee, 

.'{s'sociate  Siicrelary  of  the  Board. 
[PR  Dou  P5-14SH6  Filed  &-20-85;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUF.f AN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Mansgemenl  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  sub.mitted  to  the  Office  of 
Management  and  Budget  (OBM)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
|;.st  list  was  p.jh!ished  on  June  14.  1985 

Health  Care  Financing  Administration 

Subject:  Information  Collection 
Requirements  in  42  CFR  Part  434. 
Subparts  A  through  E.  Medicaid 
Contracts  with  Health  Maintenance 
Organizations  (HMOs)  and  Prepaid 
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Health  Plans  (PHPs)— HCFA-R-27  and 
R-28— Extension  (0938-0326). 

Respondents:  State/local 
governments,  businesses  or  other  for- 
proHt  institutions. 

Subject:  Nature  Process,  and  Modes  of 
hiospice  Care  Delivery — Hospice  Survey 
Profile  and  Hospice  Assessment  and 
Survey-HCFA-494— New. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit  institutions,  small  businesses  or      ^ 
organizations. 

OMB  Desk  Officer:  Fay  S.  ludicello. 

Public  Health  Service.  Centers  for 
Disease  Control 

Subject:  Centers  for  Di5ease  Control 
Reproductive  Outcome  Sur\'eillance 
System — New. 

Respondents:  Individuals. 

Office  of  the  Assistant  Secretary  for 
Health 

Subject:  Evaluation  of  the  National 
Center  for  Health  Statistics  Population- 
Based  Survey-Medical  Expenditure 
Survey— Revision  (0937-0121). 

Respondents:  Individuals. 

Subject:  Cognitive  Aspects  of  Survey 
Methodology:  Development  of  New 
Methodology  for  Design  and  Testing  of 
National  Health  Interview  Survey — 
Revision  (0937-0140). 

Respondents:  Individuals. 

Health  Resources  and  Services 
.Administration 

Subject:  Nursing  Student  Loan 
Program  Financial  Aid  Transcript.  Costs 
of  Attendance,  and  Evidence  of  Loans — 
Reinstatement  (0915-0048). 

Respondents:  Individuals,  non-profit 
institutions. 

OMB  Desk  Officer:  Fay  S.  ludicello. 

Food  and  Drug  Administration 

Subject:  Medical  Device  Listing — 
Revision  (0910-0057). 

Respondents:  Medical  device 
manufacturers. 

Subject:  Medical  Device  Good 
Manufacturing  Practice  Regulation — 
Reinstatement  (9910-0073). 

Respondents:  Businesses,  small 
businesses. 

OMB  Desk  Officer  Bruce  Artim. 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-6511 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building.  Room  3208,  Washington. 


DC.  20503.  ATTN:  (name  of  OMB  Desk 
Officer). 

Dated:  )une  17.  1985. 
K.  facqiMline  Hois. 

Deputy  Assistnnl  Secretary  for  Management 

Analysis  and  Systems. 

jFR  Doc.  85-14961  Filed  6-20-85;  8:45  am) 
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Food  and  Drug  Administration 

lOocketNo.  85E-0162I 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Coactin'  Sterile 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  the 
human  drug  product.  Coactin"  Sterile, 
and  is  publishing  this  notice  of  the 
determination  as  required  by  law.  This 
determination  follows  the  submission  of 
an  application  to  the  Commissioner  of 
Patents  and  Trademarks.  Department  of 
Commerce,  for  the  extension  of  a  patent 
that  claims  this  human  drug  product. 
ADDRESS:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 
Michael  W.  Cogan.  Office  of  health 
affairs  (HFY-20),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984.  Pub.  L.  98-417, 
generally  provides  that  a  patent  may  be 
extended  for  a  period  of  up  to  five  years, 
provided  the  patented  item  (human  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  that  act.  a 
product's  regulatory  review  period  forms 
the  basis  for  determining  the  amount  of 
extension  an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  clinical 
investigation  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 


review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  L-iGlgKlKB). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Coachn  ' 
Sterile,  a  sterile  injectable  preparation 
of  the  antibiotic  amdinocillin.  for  the 
treatment  af  complicated  and 
uncomplicated  urinary  tr^ct  infections 
caused  by  susceptible  strains  oi  E.  coli, 
Klebsiella  pneumoniae.  KU-bfut-lla 
species,  and  Entembacter  species. 

Based  on  the  recent  approval  of 
Coactin  '  Sterile.  Leo  PharmaLtutical 
Products  Ltd..  applied  for  patent  term 
restoration.  As  part  of  the  revitw  of  this 
application.  I-TDA  has  determined  that 
the  applicable  regulatory  review  period 
for  Coactin  '  Sterile  is  2.690  days.  Of 
this  time.  1,957  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period  and  733  days  occurred  during  the 
approval  phase.  These  periods  were 
calculated  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  507(d)  of  the  Federal  Food.  Dnis. 
and  Cosmetic  Act  involving  this  drug 
became  effective:  August  12.  1977.  The 
applicant  correctly  states  that  the 
testing  phase  began  on  August  12. 1977. 
the  date  an  application  for  an 
investigational  exemption  became 
effective  (30  days  after  it  receipt  by  the 
agency;  see  21  CFR  312.1  and  433.17). 

2.  The  date  an  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  507  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act:  December  20.  1982.  The  applicant 
claimed  that  the  Antibiotic  Form  5 
application  was  initially  submitted  on 
April  15, 1982;  however,  the  applicant 
did  not  submit  two  parts  of  the  Form  5 
application  (the  manufacturing/controls 
sections  and  the  preclinical/clinical 
sections)  until  December  20, 1982. 

The  patent  extension  applicant  points 
out  in  its  application  that  the  agency's 
acknowledgement  of  the  April  15, 1984, 
submission  specifically  states  that  the 
Form  5  application,  as  then  submitted, 
was  not  sufficiently  complete  to  start 
P'DA  review.  Only  upon  FDA's  receipt 
on  December  20, 1982.  of  the  final 
sections  of  the  Form  5  application  did 
the  application  contain  all  information 
necessary  for  agency  review  to  begin. 

3.  The  date  the  application  was 
approved:  December  21.  1984.  FDA  has 
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verified  that  the  Form  5  application 
(NDA  50-565)  was  approved  on 
December  21, 1984.  as  stated  by  the 
applicant. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  amount  of  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculation  of 
the  actual  period  of  patent  extension.  In 
its  application  for  patent  extension,  this 
applicant  seeks  730  days  of  patent 
extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  August  20. 1985.  submit  to 
the  Dockets  Management  Branch 
(adress  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  December  18. 1985.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  The  petition  must  contain 
sufficient  facts  to  merit  an  FDA 
investigation.  (See  H.  Rept.  857.  Part  1. 
98th  Cong..  2d  Sess..  pp.  41-42. 1984.) 
Petitions  should  be  in  the  format 
specified  by  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  and  petitions  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  June  14. 198S. 
Stuart  L.  Nightingale. 

Associate  Commissianer  for  Health  Affairs. 
(FR  Doc.  85-14940  Filed  6-20-85;  8:45  am) 
BILLING  CODE  4160-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Availability  of  Public  Review  Draft 
Experlniental  Stewardsttip  Program 
Report  I 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  availability  of  Public 

Review  Draft  of  a  Report  on  the 

Experimental  Stewardship  Program. 

summary:  The  Bureau  of  Land 
Management  and  the  Forest  Service 
have  jointly  completed  a  public  review 
draft  of  a  report  on  the  Experimental 
Stewardship  Program  authorized  by  the 
Public  Rangelands  Improvement  Act  of 


1978.  Copies  of  the  report  will  be 
available  approximately  June  24. 1985. 
To  facilitate  public  review  and 
comment,  copies  of  the  report  will  be 
available  at  Bureau  of  Land 
Management  and  Forest  Service  Offices 
in  the  Western  States  and  will  be  mailed 
to  individuals  requesting  a  copy. 
DATES:  Comments  received  by  July  26. 
1985,  will  be  considered  in  developing 
the  Secretaries'  report  to  Congress. 

ADDRESSES:  Requests  for  a  copy  of  the 

report  and  comments  on  the  report 

should  be  sent  to: 

Experimental  Stewardship  Program. 
Director  (221),  Bureau  of  Land 
Management,  18th  and  C  Streets  NW.. 
Washingtoft>DC  20240 

or 
Experimental  Stewardship  Program. 
Director,  Range  Management,  Forest 
Service.  USD  A,  P.O.  Box  2417. 
Washington.  DC  20013 

Additional  Information 

Individuals  desiring  additional 
information  may  contact: 
Bob  Alexander  (202)  633-9210.  Bureau  of 

Land  Management 

or 
Ray  Hall  (703)  235-8142.  Forest  Service. 

SUPPLEMENTARY  INFORMATION:  The 

Public  Rangelands  Improvement  Act  of 
1978  directed  the  Secretary  of  the 
Interior  and  the  Secretary  of  Agriculture 
to: 

•  *  '  develop  and  implement,  on  an 
experimental  basis  *  *  *  a  program  which 
provides  incentives  to.  or  rewards  for,  the 
holders  of  grazing  permits  and  leases  whose 
stewardship  results  in  an  improvement  of  the 
range  condition  *  *  *. 

Section  12  of  the  Public  Rangelands 
Improvement  Act  also  requires  that  the 
Secretaries  report  to  Congress  on  the 
results  of  this  program  no  later  than 
December  31. 1985. 

The  report  prepared  by  the  Forest 
Service  and  the  Bureau  of  Land 
Management  addresses  the  two 
agencies  efforts  at  implementing  an 
Experimental  Stewardship  Program.  The 
report  describes  the  Experimental 
Stewardship  Program  areas,  explains 
how  they  function,  and  presents  the 
results.  The  report  also  presents 
tentative  conclusions  drawn  from  the 
results  and  identifies  some  alternatives 
for  consideration.  Public  comments  on 
the  agencies'  report  will  be  considered 
in  preparing  the  Secretaries'  report  to 
Congress. 


Dated:  June  17. 1985. 
Robert  F.  Burford. 

Director. 

(FR  Doc.  85-14903  Filed  6-20-85:  8:45  am) 

BILLINO  CODE  «310-0«-M 


ICA7560WR] 

California;  Proposed  Continuation  of 
Withdrawal 

June  12. 1985. 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 


summary:  The  Bureau  of  Reclamation. 
Mid-Pacific  Region,  proposes  the 
continuance  of  a  withdrawal  containing 
7.12  acres  of  public  land  withdrawn  for 
the  Klamath  Project  for  an  additional  50 
years.  The  lands  will  remain  closed  to 
surface  entry  and  mining.  The  land  is 
under  administration  of  the  Fish  and 
Wildlife  Service  and  is  permanently 
dedicated  as  a  wildlife  conservation 
area  by  the  Act  of  September  2, 1964 
(Pub.  L.  88-567).  Mineral  leasing  on  such 
land  is  governed  by  Title  43  of  the  Code 
of  Federal  Regulation. 
date:  Comments  should  be  received  by 
September  19. 1985. 

ADDRESS:  Comments  should  be  sent  to: 
Chief.  Branch  of  Lands  and  Minerals 
Operations.  Bureau  of  Land 
Management.  California  State  Office. 
2800  Cottage  Way  (Room  E-2841). 
Sacramento.  California  95825. 
FOR  FURTHER  INFORMATION  CONTACT 
Sonia  Santillan.  California  State  Office, 
(916)  484-4431. 

The  Bureau  of  Reclamation  proposes 
that  an  existing  withdrawal  of  land 
made  by  the  Secretarial  Order  of  May 
28. 1926.  be  continued  for  a  period  of  50 
years,  pursuant  to  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  90  Stat.  2754;  43  U.S.C.  1714. 
The  withdrawal  is  described  as  follows: 

Mount  Diablo  Meridian 

T.  47  N..  R.  3  E.. 

Sec.  12,  lot  6: 

Sec.  13.  lot  5. 

The  area  described  aggregates,  7.12  acres 
in  Siskiyou  County. 

The  purpose  of  the  withdrawal  is  to 
protect  lands  around  the  Tulelake  Sump 
of  the  Klamath  Project.  The  withdrawal 
segregates  the  lands  from  operation  of 
the  public  land  laws  generally,  including 
the  mining  laws.  The  land,  located  on 
the  Pacific  Flyway  near  Lower  Klamath 
National  Wildlife  Refuge,  is  under 
administration  of  the  Fish  and  Wildlife 
Service  and  is  permanently  dedicated  as 
a  wildlife  conservation  area  by  the  Act 
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of  September  2.  1964  (Pub.  L.  88-567). 
Mineral  leasing  on  such  land  i.s 
«t)\prned  by  Title  43  of  the  Cjd»!  of 
Federal  Regulation.  No  change  is 
proposed  in  the  purpose  or  segregative 
effect  of  the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publiration  of  this  notice,  all  persons 
who  wish  fo  submit  comments  in 
connection  with  the  proposed 
Withdraw;!!  continuation  may  present 
their  views  in  writing  to  the  Chief. 
Branch  of  Lands  and  Minerals 
Operations,  in  the  California  Sfa?p 
office. 

The  author'zcd  officer  of  the  Bureau 
of  I. and  Management  will  undertake 
such  inv.'s'ig.itions  as  are  necessary'  to 
determine  the  existing  and  potential 
lii'mand  for  the  land  and  its  resources.  A 
report  will  also  be  prepar-jd  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  df-lrrmine  whether  or  not  the 
withdrawal  will  be  continued  and,  if  so 
fir  how  Ions  The  fin;;!  determination  on 
the  (ontinuation  of  the  withdraw  il  w  ill 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  detemination  is  made. 
Sharon  N.  |anis. 

Chit'f.  Branch  of  Lands  ami  Mirerti.'s 

Optjra'ior.s. 

|rR  Doc.  85-14913  Filed  6-20-ai:  8:4.5  f,m\ 

BtLLINQ  COOC  4310-«4-« 


Colorado;  Craig  District  Advisory 
Council  Meeting 

In  accordance  with  Pub.  L.  94-5~9 
notice  is  hereby  given  that  there  will  be 
a  meeting  of  the  Craig  District  .Advisory 
Council  on  July  24. 19^7. 

The  meeting  will  begin  at  10  a.m.  at 
the  Little  Snake  Resource  Area  Office. 
1280  Industnal  Avenue.  C;a:g  ColoraJ.a 

.Agt'nda  items  will  inrlude: 

1  BL.M/FS  Land  Interchange— Results 
of  pulilic  hearings. 

2  Brit-nng  on  Industrial  Resources. 
Inc.  proposed  nahcolite  solution  mine. 

3.  Update  on  status  of  Green  River,' 
Hans  Fork. 

4.  Little  Snake  Resource  Manaacment 

Mana,4Pment  Priority  Ar'^as. 
Comments  on  the  Alternatives. 

The  meeting  will  be  open  to  the  public 
and  interested  persons  may  make  oral 
statements  to  the  Council  beginning  at 
10:30  a  m.  The  District  Manager  may 
.■st.iblish  a  time  limit  for  oral 
s'atemenls.  depending  on  the  nuniber  of 
people  wishing  to  speak.  Anyone 
wishing  to  address  the  Council  or  file  a 
written  statement,  should  notify  the 
District  Manager.  Bureau  of  Land 


Mdnagcmcnt.  455  Emerson  Street,  Craig, 
Colorado  81625.  by  July  18.  1985. 

Summary  minutes  of  the  Council 
Meeting  will  be  maintained  in  the  Craig 
District  Offi.ce  and  will  be  available  for 
public  inspection  and  reproduction 
during  regulfir  business  hours. 

I);i!eil  Itin«14.  \96^ 
VVilUam  |.  Pulford. 
D- strict  Manager. 
jFR  D)c  85-14SM4  Filed  6-  20-H.S:  8:4.S  a.Ti| 

BILLma  COL'E  4310-J«-«I 


Realty  Action;  Land  Sale  Butte  District, 
Montana 

ACESCY:  Bureau  of  Land  Miinagemenl, 
Butte  District  Office.  Interior. 
ACTION:  Notice  of  realty  action  M.'irHeo. 
competitive  sale  of  public  land  in 
Madison  County. 

summary:  The  following  described 
lands  were  previously  offered  for  public 
sale  and  no  bids  were  received.  They 
are  suitable  for  di.sposal  bv  sale 
pursuant  to  section  203  of  the  Federal 
l.and  Policy  and  .Management  Act 
(FLP.M  A)  of  1976.  43  U.S.C.  1713  (1976). 
at  no  less  than  the  fair  market  value  of 
S34.000. 

Principal  MeriJian  Montan<i 

T  ,5S,  R  3W., 
Sec.  30.  SV-.NE''4. 

The  lands  described  nr*:  hereby 
segregated  from  appropriation  under  the 
P'jblic  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action. 

The  land  will  be  offered  f)r  sale  by 
sealed  bid  utilizing  competitive  bidding 
procedures  on  Augu;-.t  29. 1985, 

The  subject  land  is  located  in  the 
southwestern  part  of  Montana, 
approximately  eVa  miles  no^th^^est  of 
Virginia  City.  The  land  has  limited 
resource  values  and  no  unique  values. 
Management  opportunitie.s  are  li.Tiited 
by  residential  development  occurring  on 
the  private  lands  surrounding  the  tract. 
There  are  no  rare,  endangered,  or 
threatened  plants  and  animals.  It  is  not 
within  a  potential  wilderness  area  or  an 
area  of  critical  environmental  concern. 

Public  access  to  the  land  is  via  the 
Rjby-Becbe  Park  Road  (f  140) 
maintained  by  Madison  County. 

The  proposed  sale  is  consistent  with 
the  Bureau's  planning  system  and 
Madison  County  govem.'nent  officials 
ha\  e  been  no'ificd  of  the  sale. 

Terms  and  Conditions 

The  terms  and  conditions  applicable 
to  this  sale  are  as  follows: 

1.  All  minerals  will  be  reserved  to  the 
United  States  together  with  the  right  to 
explore,  prospect  for,  mine,  or  remove 


same  under  applicable  law  and 
regulations; 

2,  A  right-of-way  for  ditches  or  canals 
will  be  reserved  to  the  United  States  in 
accordance  with  43  U.S.C.  945; 

3.  The  sale  of  these  lands  will  be 
subject  to  all  valid  existing  rights  and 
reservatiiins  of  record. 

DATES:  For  a  period  of  45  days  from  tht> 
date  of  this  notice,  interested  parties 
may  subrrit  comments  to  the  District 
Manager.  Bureau  of  Land  Management, 
at  the  address  shown  below.  Any 
adverse  comments  will  be  evaluated  by 
the  BL.M  Montana  State  Director,  who 
may  vacate  or  modify  this  realty  action 
and  issue  a  final  determination.  In  the 
absence  of  any  action  by  the  State 
Director,  this  really  action  wiil  become  a 
final  determination  of  the  Department  of 
the  Interior, 

SUPPLEMENTARY  INFORMATION: 

Biikicr  Qualifications:  The  bidder 
must  be  a  U.S.  citizen  or,  in  the  case  of  a 
corporation,  subject  to  the  laws  of  any 
state  or  the  U.S.  A  state,  state 
instrumentality  or  political  subdivision 
submitting  a  bid  must  be  authorized  to 
hold  property.  Any  other  entity 
submitting  a  bid  must  be  legally  capable 
of  holding  and  conveying  lands  or 
interests  therein  under  the  laws  of  the 
State  of  Montana.  Bids  must  be  made  by 
the  principal  or  his  agent. 

Rid  Standards:  No  bid  will  be 
accepted  for  less  than  the  appraised 
value  of  S34,000. 

Method  of  Bidding:  The  land  will  be 
sold  by  sealed  bid.  Scaled  bids 
delivered  or  sent  by  mail  will  only  be 
considered  if  received  by  the  Bureau  of 
Land  Management,  Butte  District  Office. 
106  N.  Paikmont,  Butte,  Montana  59702. 
prior  to  4:00  p.m..  Mountain  Standard 
Time.  Wednesday,  August  28, 1965.  Each 
sealed  bid  must  be  accompanied  by  a 
certified  check,  postal  money  order, 
bank  draft,  or  cashier's  check  madi- 
payable  to  the  Bureau  of  Land 
Managt  i;ient  which  shall  be  not  less 
thiin  10  percent  or  more  than  30  percent 
of  the  amount  bid. 

The  sealed  bid  envelope  must  be 
marked  in  the  lower  left-hand  comer  as 
follows: 

Sealed  Bid 

Public  Land  Sale  M57660 
August  29, 1985 

.•\il  sealed  bids  will  be  opened  at  2:00 
p.m.  on  the  day  of  the  sale.  If  two  or 
more  envelopes  containing  bids  of  the 
same  amount  are  received,  the 
determination  of  which  is  to  be 
considered  the  highest  bid  shall  be  by 
drawing.  The  drawing,  if  required,  shall 
be  held  immediately  following  the 
opening  of  the  sealed  bids.  The  highest 
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qualifying  sealed  bid  shall  then  be 
publicly  declared. 

Final  Details:  Once  a  high  bid  is 
accepted,  the  successful  bidder  shall 
submit  the  remainder  of  the  full  bid 
price  within  180  days  of  notification  of 
hid  acceptance  by  the  authorized  officer. 
Failure  to  submit  the  required  amount 
within  the  allotted  time  will  result  in 
rejection  of  the  highest  bid  and  the 
deposit  will  be  forfeited.  The  land  shall 
then  be  offered  to  the  second  highest 
bidder,  subject  to  the  same  terms  and 
conditions.  All  bids  will  be  either 
returned,  accepted  or  rejected  within  60 
days  of  the  sale  date. 

If  no  bids  are  received  on  the  sale 
date,  the  land  will  be  offered  for  sale  on 
a  continuing  basis  during  regular  office 
hours  until  September  30. 1985.  The  tract 
will  then  be  sold  on  a  first  come,  first- 
served  basis  subject  to  the  requirements 
of  this  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Butte  District  Office,  P.O.  Box  3388. 
Butte,  Montana  59702. 

Dated:  June  13,  19R5 
facfc  A.  Mcintosh. 
District  Manager. 
IFR  Doc.  85-14912  F 
8ILUNG  CODE  4310-IMMI 


•iled 


6-20-85:  8:45  amj 


ICA  16983] 

Realty  Action;  Noncompetitive  Sale  of 
Public  Land  in  Kern  County.  CA 

AGENCV:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  described  land 
has  been  examined  and  through  the 
development  of  land  use  planning 
decisions  based  on  public  input, 
environmental  considerations, 
regulations  and  Bureau  policies,  it  has 
been  determined  that  the  proposed  sale 
of  this  land  is  consistent  with  section 
203  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750; 
43  U.S.C.  1701, 1713), 


Swi^No 


I  Acrm 


Fair  marhel 
value 


-f- 


-4- 


CA  16983 


SBM.,  T   11N.  R  I 

17W,  S«c  38  se'4  I 
sev,.  sw-.sw-.,     1 

See.  34  E"^  W'l. 


soo 


$50.000  00 


SUPPLEMENTARY  INIK>RMATION:  The  land 
is  being  offered  to  the  Tejon  Ranch 
Company  by  direct  sale  at  the  appraised 
fair  market  value.  Tejon  Ranch 
Company  lands  completely  surround  the 
sale  parcels.  No  other  bids  or  bidders 
will  be  considered  in  this  sale. 


The  land  has  not  been  used  for  and  is 
not  required  for  any  Federal  purpose. 
The  parcel  is  difficult  and  uneconomic 
to  manage  as  public  land.  Disposal 
would  best  serve  the  public  interest.  The 
disposal  would  be  consistent  with  the 
Bureau's  planning  recommendations  as 
approved  in  the  South  Sierra  Foothills 
Management  Framework  Plan. 
September  1984. 

Ail  mineral  irfterests  will  also  be 
offered  for  conveyance.  The  mineral 
interests  being  offered  have  no  known 
mineral  value.  A  bid  on  the  parcel  will 
also  constitute  application  for 
conveyance  of  those  mineral  interests, 
offered  under  the  authority  of  section 
209(b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1719(b)). 

The  patent  issued  as  a  result  of  this 
sale  will  be  subject  to  any  valid  existing 
rights  and  reservations  of  record  and 
will  contain  a  reservation  to  the  United 
States  for  a  right-of-way  for  ditches  and 
canals  under  the  Act  of  August  30, 1890 
(26  Stat.  391;  43  U.S.C.  945].  The  patent 
will  also  include  a  reservation  pursuant 
to  Sec.  208  of  the  Act  of  October  21. 1976 
(90  Stat.  2757;  43  U.S.C.  1718),  which  will 
not  allow  any  man-made  developments 
or  modification  of  the  existing 
vegetation,  soil,  or  bedrock,  other  than 
those  existing  at  the  time  of  sale.  This 
reservation  will  protect  the  habitat  of 
the  endangered  California  condor  and 
will  not  restrict  maintenance  of  any 
existing  structures  or  developments  such 
as  roads,  fences,  or  water  development. 
This  reservation  will  automatically 
terminate  upon  fulfillment  of  all  the 
following  three  items: 

1.  Removal  of  the  California  condor 
[Gymnogyps  californica]  from  the  list  of 
Federal  endangered  or  threatened 
species  by  the  Secretary  of  the  Interior 
(sees.  4(c)  (1)  and  (2)  of  the  Endangered 
Species  Act,  as  amended  by  Pub.  L.  97- 
304). 

2.  The  absence  of  any  potential  for 
releasing  CaUfornia  condors  back  into 
the  wild  as  determined  by  the  Secretary 
of  the  Interior. 

3.  Termination  of  the  subject  parcels' 
designation  as  Critical  Habitat  [section 
3.(5)  and  section  4  of  the  Endangered 
Species  Act  as  amended  by  Pub.  L.  97- 
304)  by  the  Secretary  of  the  Interior. 

The  publication  of  this  notice  is  the 
Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  mining  laws,  and  mineral  leasing 
laws.  As  provided  by  the  regulations  of 
43  CFR  2711.1-2(d)  any  subsequently 
tendered  application,  allowance  of 
which  is  discretionary  shall  not  be 
considered  as  filed  and  shall  be 


returned  to  the  applicant.  This 
segregation  will  expire  270  days  from 
the  date  of  publication  of  this  notice. 

Sale  Procedures 

The  designated  bidder,  Tejon  Ranch 
Company,  will  be  required  to  submit 
payment  of  at  least  10  percent  of  the  fair 
market  value  by  cash,  certified  or 
cashier  check,  or  money  order  to  the 
Bureau  of  Land  Management  at  520 
Butte  Street.  Bakersfield,  California  on 
September  4. 1985.  On  this  same  date 
the  bidder  w  ill  be  required  to  deposit  an 
additional  and  separate  $50.00 
nonrefundable  filing  fee  and  application 
or  the  conveyance  of  offered  animals, 
pursuant  to  43  CFR  1720.1-2(c). 

The  balance  of  the  appraised  fair 
market  value  will  be  due  within  180 
days,  payable  in  the  same  form  at  the 
same  location.  Failure  to  submit  the 
remainder  of  the  payment  within  180 
days  of  receipt  of  the  decision  notice 
accepting  the  bid  deposit  will  result  in 
cancellation  of  the  sale  offering  and 
forfeiture  of  the  deposit. 

In  the  event  that  the  designated 
bidder,  Tejon  Ranch  Company,  fails  to 
complete  the  sale  payment  within  the 
allowed  time  or  notifies  the  Bureau  that 
they  are  no  longer  interested  in  the  sale, 
the  subject  land  may  be  offered  for  sale 
on  a  competitive  basis  to  the  general 
public.  Sealed  bids  will  be  accepted 
until  segregation  terminates.  Bids  will  be 
opened  each  Wednesday  at  10:00  a.m. 
The  above  sale  procedures  will  apply. 

Further  information  and  public 
comment:  Additional  information 
concerning  this  sale  offering  including 
the  planning  documents  and 
environmental  assessment,  is  available 
for  review  in  the  Caliente  Resource 
Area  Office,  520  Butte  Street, 
Bakersfield,  California  93305.  For  a 
period  of  45  days  from  the  date  of 
publication  of  this  notice,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Bakersfield  District 
Office,  Bureau  of  Land  Management,  800 
Trustun  Avenue  Rm.  311.  Bakersfield, 
California  93301.  Any  adverse  comments 
will  be  evaluated  by  the  District 
Manager,  who  may  vacate  or  modify 
this  realty  action  and  issue  a  final 
determination.  In  the  absence  of  any 
action  by  the  District  Manager,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  lune  6. 1985. 
Glenn  A.  Carpenter, 
Caliente  Resource  Area  Manager. 
(FR  Doc.  85-14943  Filed  5-20-85:  8:45  ami 
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Realty  Action;  Recreation  and  Public 
Purposes  Sa.'e;  Pub)ic  Land  in  Marion 
County,  AR 

AGENCV:  Bnn'au  of  l-and  .Mdna>?<'nn'nt. 
Interior. 

ACTION:  .Nutitc  of  rodlty  attii^n— K  X  PP 
sd!e.  public  Id.nJ,  Nfarion  Coiinn . 
Arkansas. 


summary:  The  foilowinx  dcsi  ribfd 
l.iiiiis  have  bi'pn  examined  and  .i.'t* 
cl.issified  as  suitiibiH  for  sal«!  for 
recreation  and  public  purpo.ses  undfr 
the  Recrea.ion  and  Pubhc  Purposes  .\rf 
of  19B2  (44  Stat.  741).  as  amended 

3lh  Prinupal  Meridijn  ( Ark.insas) 
T  .'1  \  ,  R.  1!,  VV  . 

St«c.  33.  E'iVV'..\E''4.  E'j.Nh'iSW  ' ..  K'a 
\VV'4SE"i:SVV'*\W'«SE"i 

rhe  descriheil  nrea  aggrt^gales 
.ippro.xiinately  90  acres. 

The  .Arkansas  Came  and  Fi^h 
Commission  proposes  to  use  these  lands 
as  a  buffer  s'rip  against  future 
dtvclopment  and  to  ensure  thai  the 
water  quality  of  the  surrounding  bay 
remains  conducive  to  fish  culture. 
Devclopmpnts  and  improvements  at  tho 
site  will  be  kept  to  a  minimum. 

It  has  been  determined  that  the 
proposed  use  is  in  the  public's  best 
interest,  and  is  consistent  with  the 
policy  of  the  Bureau  of  Land 
Management. 

The  patent  will  be  subject  to  all 
t'xistinjj  rijjhts  and  reservations  of 
ri'cord. 

Publication  of  this  Notice  will 
st?srpsate  the  subject  lands  from  all 
appropriations  under  the  public  land 
laws,  but  not  the  mineral  leasing  laws. 
This  segregation.^  will  terminate  upon 
the  issuance  of  a  patent,  or  18  months 
from  the  date  of  this  Notice,  or  upon 
publications  of  a  Notice  of  Termination. 
Detailed  information  concerning  the 
sale,  including  the  environmental 
assessment  and  land  report,  is  available 
for  review  at  the  ELM  office  listed 
below. 

For  a  period  of  45  days  after  the  date 
of  issuance  of  this  notice,  the  public  and 
interested  parties  may  submit  comments 
to  the  District  Manager.  Jackson  District 
Office.  P.O.  Box  11348.  jarkson, 
Mississippi  39213.  Comments  will  be 
evaluated  by  the  Distiict  Manager,  who 
may  vacate  or  moditfy  this  Realty 
Action  In  the  absence  of  any  action  by 
the  District  Manager,  this  Realty  Action 
will  become  the  final  determination  of 
the  Department  of  the  Interior. 


FOR  FURTHER  INFORMATION  CONTACT: 

lorn  Dyer,  (601 )  9<iO-14i C. 

Donald  L.  Libbey. 

D!s:nr!  .\tano,^f'r 

jKR  Doc  8.'i-l49t7  Kilnd  «-jt»-^.  845  dm) 
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Rock  Springs  District  Grazing 
Advisory  Board  Meeting 

AGENCY:  Bureau  of  Land  Mana>;ement. 

Interior. 

ACTION:  .Notice  of  meeting  of  the  Rock 

Springs  District  Grazing  Advisory 

Board. 

DATE:  .\tigust  1.  1985. 
address:  Rock  Springs  District  Office. 
Bureau  of  Land  Management.  U.S. 
Highway  191  North  Rock  Springs. 
Wyoming. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  H.  Sweep.  Distict  Manajjer.  Rock 
Springs  District.  Bureau  of  Land 
Management.  P.O.  Box  1869.  U.S. 
Highway  191  North.  Rock  Springs. 
Wyoming  8^902-1869  (307-382-5.350). 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  begin  at  9:30  a.m.  in  the 
District  Office  conference  room.  The 
agenda  will  be: 

Vy  1986  Range  Improvements 
Kpmmerer  Resource  Management  Plan 
Update  on  Wildhorse  Gathering 
Rock  Springs-Rawlins  Boundary  Fence 

MfTintenance 
Public  Comment  Prriod 
Donald  H.  Sweep, 
District  Managfr 
jI-R  Doc  85-U5«J  Filed  6-2(M«:  8:45  am) 

BILUNa  COOC  43I0-22-4I 
IW-74213I 

Wyoming;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

I\irsuant  to  the  prov.'>iijns  of  Pub.  L. 
97-451.  96  Stat.  2462-2166.  and 
R.^gulation  43  CFR  3108.2-3(a)(b)(l).  a 
petition  for  reinstatement  of  oil  and  gas 
lease  W-74213  for  lands  in  Johnson 
County,  Wyoming  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessees  have  agreed  to  the 
amended  lease  terms  for  rentals  and 
royalties  at  rates  of  S7.00  per  acre,  or 
fraction  thereof,  per  year  and  16*3 
percent,  respectively. 

The  lessees  have  paid  the  required 
S500.00  administrative  fee  and  S106.23  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessees 
have  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 


section  31  (d)  and  (e)  of  the  Minrral 
lands  Leasing  Act  of  1920  (30  U  S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-74213  effective  January  1. 19fl.'i. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

.Andrew  L.  Tariihis. 

Chii'f.  I.rasin^^  St'cfion. 

|KR  Doc.  «5-14942  Filed  6-20-85;  8:45  am] 
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Wyoming;  Rawlins  District  Grazing 
Advisory  Board  Meeting 

AGENCY:  Bureau  of  Land  Management. 
Rawlins  District  Office.  Rawlins. 
Wyoming,  Interior, 

action:  Meeting  of  the  Rawlins  District 
Crazing  Advisory  Board. 

summary:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  94-463  and  94- 
579  that  u  meeting  of  the  Rawlins 
District  Grazing  Advisory  Board  will  be 
held.  This  meeting  will  consist  of  a  tour 
of  the  Rawlins/Rock  Springs  District 
boundary  fence  and  a  discussion  of 
range  improvement  projects  and  policy 
for  FY  m. 

date:  )uly  31.  1965. 

ADDRESS:  Lander  Resource  Area  Office, 
U'j  Suriflowi^r  Drive.  Lander,  Wyoming, 

FOR  FURTHER  INFORMATION  CONTACT: 
Don  Glenn,  District  Range 
Conservfitionist,  Rawlins  District. 
Bureau  of  Land  Management.  P.O.  Box 
670,  Rawlins.  Wyoming  82301,  (307)  324- 
7171 

SUPPt.EMENTARY  INFORMATION:  The 

purpose  of  the  field  trip  is  to  review  the 
Rawlins.'Rock  Springs  boundary  fence 
and  to  seek  the  Board's  recommendation 
on  maintenance  of  this  fence.  There  will 
be  a  public  comment  period  at  9  a.m.  at 
the  Lander  Resource  Area  office.  The 
tour  will  begin  at  9:30  a.m. 

This  field  trip  is  open  to  the  public; 
however,  interested  persons  must 
furnish  their  own  4-wheel  drive 
transpoitation  and  lunch.  Anyone 
interested  in  attending  this  meeting  must 
notify  the  District  Manager  by  July  24, 
1985.  Written  statements  may  also  be 
filed  for  the  Board's  consideration. 

Richard  Bastin, 

Distrii  I  .\liiiiii};fr. 

[I'R  Doc.  85-14914  Filed  fr-20-«5;  8:45  am) 
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Montana  Off-Road  Vehicle  Designation 

agency:  Bureau  of  Land  Management. 

Inlnrior. 

action:  Notice  of  lim|t  off-road  vehicle 

use  on  public  land. 


summary:  Notice  is  hereby  given  that 
the  use  of  off-road  vehicles  is 
designated  as  limited  on  public  land 
known  as  the  Shepherd  AH-NEl  area. 
Yellowstone  County.  Montana,  in 
accordance  with  the  authority  and 
re(|uirements  of  Executive  Orders  11644 
and  11989,  and  regulations  43  CFR  Part 
8340. 

EFFECTIVE  DATE:  June  28.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
District  Manager,  Miles  City  District, 
BLM,  P.O.  Box  940.  Miles  City,  Montana 
59301. 

SUPPLEMENTARY  INFORMATION:  The  4.016 
acre  area  affected  by  the  designation  as 
described  below  is  administered  by  the 
Billings  Resource  Area.  Miles  City 
District,  BUvI.  The  designation  is  the 
result  of  resource  management  decisions 
contained  in  the  1984  Billings  Resource 
Management  Plan  and  subsequent  field 
observations  of  unacceptable  resource 
damage  due  to  ORV  use.  The  purpose  of 
thr  limitations  are  to  prevent  further 
damage  to  the  vegetation  and  soil,  to 
allow  their  recovery,  and  to  reduce 
conflicts  among  users. 

Under  43  CFR  4.21.  an  appeal  may  be 
filed  within  30  days  with  the  Interior 
Board  of  Land  Appeals. 

Limited  Designations 

A.  Area  1 — Principal  Meridian.  Montana 

I   3  N..  R  28  E.. 
Sec.  6:  lots  7-12  and  the  WVaSF,'/!,  which 
are  located  west  of  the  county  road  and 
comprise  approximately  286  acres. 

This  area  is  designated  as  limited  to 
motorcycles,  all-terrain  vehicles  and 
those  vehicles  authorized  for 
administrative  purposes.  LIse  will  be 
restricted  to  designated  roads  and  trails. 
The  parking  lot  will  be  open  to  all  types 
of  vehicles  for  the  purpose  of  unloading 
and  parking. 

B.  Area  2 — Principal  Meridian,  Montana 

T.  3  N..  R.  28  E.. 

Sec.  6:  EV2EV2,  vvhic|  is  located  east  of  the 
countv  road. 
T  4N.R.28E.. 
Sec.  31.  E":iEV2.  and  portions  of  the 
VV'zE'i.  and  E"2NW''4.  which  are 
located  east  of  the  county  road.  The  total 
of  these  two  sections  comprise  460  acres. 

This  area  is  designated  as  limited  to 
authorized  use.  Authorized  use  will  be 
restricted  to  persons  holding  valid 
leases  and  to  BLM  representatives  for 
the  purpose  of  resource  management. 


C.  Area  3 — Principal  Meridian,  Montana 

T.  4N.  R.  28E.. 
Sec.  19:  All; 
Sec.  20:  WV2; 

Sec.  30:  Lots  1,  2  and  N'^NE'-i: 
Sec.  31;  Lots  1-4,  portions  of  the  E'/2W'/2 
and  the  WV2E'/2.  which  are  located  west 
of  the  county  road. 
T.  4  N..  R.  27  E.. 
Sec.  24;  E Vs.  SWA; 
Sec.  25:  All; 
Sec.  36:  All. 
T.  3  N..  R.  28  E.. 

Sec.  6;  Lots  3,  4  and  the  W'ANE'A,  which  is 
located  west  of  the  county  road.  The 
total  of  these  eight  sections  comprise 
3.270  acres. 

This  area  is  designated  as  limited  to 
authorized  use  through  the  use  of  a 
permit  system.  Permittees  will  be 
required  to  stay  on  roads  and  trails  as 
designated  in  the  permit  issued  by  the 
authorized  officer.  Permits  will  be  issued 
on  an  individual  basis.  Individuals 
holding  valid  leases  and  BLM 
representatives  on  official  business  will 
be  authorized  to  use  the  area. 

All  areas  will  be  closed  from  9:00  p.m. 
to  6:00  a.m.  unless  otherwise  authorized. 
These  designations  will  remain  in  effect 
until  rescinded  or  modified  by  the 
authorized  officer. 

Dated;  June  13, 1985. 
Ray  Brubaker. 
District  Manager. 
[FR  Doc.  85-14929  Filed  6-20-85;  8:45  am] 
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Sale  Of  Public  Land  in  Grand  County, 
UT 

agency:  Bureau  of  Land  Management. 

Utah,  Interior. 

action:  Notice  of  realty  action. 


summary:  The  following  lands  have 
been  identified  as  suitable  for  disposal 
by  sale  under  section  203(a)(1)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1716,  at  no  less 
than  the  appraised  fair  market  value. 

Serial  Number,  Legal  Description. 
Acreage  and  Appraised  Fair  Market 
Value 
L-54697 

T.  26  S.,  R.  22  E..SLM, 

Sec.  6:  WV2NE'4SE'.4SEV4.  NWV4SE''4S 

E'/4,  S'/i-SE'iSE'.'i  (35  acres). 
S5.600.00  f 

U-5469a 

T.  26  S.,  R.  22  E..SLM. 
Sec.  6;  Lot  9  (2.5  acres). 
Si. 200.00 

U-54699 

T.  25  S..  R.  22  E..  SLM. 

Sec.  1:  SEViNE^  (40  acres). 
832.000.00 


U-54700 

T.  21  S..  R.  16  E..  SLM. 

Sec.  13.  SW  V4SE'/4  (40  acres). 
S5.600.00 

Ll-54701 

Tk21  S!,  R.  16  E..  SLM. 

Sec.  14:  NE'ASEV*  (40  acres). 
S54.2000.00 

Parcel  U-54698  will  be  offered  to 
Loren  H.  Johnson  at  the  appraised  fair 
market  value  to  resolve  an  unintentional 
trespass  case.  The  other  four  parcels 
will  be  offered  for  competitive  sale  by 
sealed  bid  on  August  30, 1985.  The 
parcels  are  isolated  parcels  which  are 
difficult  to  manage  as  part  of  the  public 
lands.  The  best  use  for  the  lands  is  in 
private  ownership.  Disposal  of  isolated 
tracts  of  public  land  is  consistent  with 
the  bureau's  planning  system. 

The  terms  and  conditions  applicable 
to  the  sale  are: 

1.  The  sale  of  the  parcels  will  be 
subject  to  valid  existing  rights  including 
the  following: 

Parcel  U-54697 

a.  A  66'-wide  easement  for  Grand 
County's  Sand  Flat  road. 

b.  A  lOO'-wide  right-of-way  for 
powerline  U-064999. 

Parcel  U-54698 

a.  A  lOO'-wide  right-of-way  for 
powerline  U-058195. 

Parcel  U-54699 

a.  Ten-year  oil  and  gas  lease  U-49976, 
effective  February  1. 1983. 

Parcel  U-54700 

a.  Subject  to  the  existing  rights  of  John 
Vetere,  per  Grazing  Authorization 
Number  5809.  The  rights  to  graze 
domestic  livestock  under  Grazing 
Authorization  Number  5809  shall  be 
adjusted  to  expire  on  August  30, 1987. 

Parcel  U-54701 

a.  Subject  to  the  existing  rights  of  John 
Vetere,  per  Grazing  Authorization 
Number  5809.  The  rights  to  graze 
domestic  livestock  under  Grazing 
Authorization  Number  5809  shall  be 
adjusted  to  expire  on  August  30, 1987. 

b.  Ten-year  oil  and  gas  lease  U-47856, 
effective  September  1, 1981. 

c.  A  200'-wide  right-of-way  for  the 
railroad  under  serial  number  SL  034770. 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  the 
minerals.  A  more  detailed  description  of 
this  reservation,  which  will  be 
incorporated  in  the  patent  document,  is 
available  for  review  at  this  BLM  office. 
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3.  A  right-of-way  for  ditches  and 
canals  shall  be  reserved  to  the  United 
States  (43  U.S.C.  945). 

Federal  law  requires  thai  all  bidders 
be  U.S.  citizens,  or  in  the  case  of 
corp'ir.-tinns.  be  authorized  to  own  real 
estate  ...  Utah. 

Biiis  must  be  made  by  a  principal  or 
his  agent  by  sealed  bid  mailed  or 
delivered  to  the  Bureau  of  Land 
Vlanagement.  Grand  Resource  Area 
Office.  Sand  Flats  Road.  P.O.  Box  M. 
Moab.  Utah  B4532  after  7.45  a.m.  on 
August  19. 1985  and  prior  to  3:00  p.m.  on 
August  30.  1985.  A  bid  must  be  in  a 
sealed  envelope  accompanied  by  a 
certified  check,  postal  money  order, 
b.ink  draft  or  cashier's  check,  made 
payable  to  the  Department  of  the 
Interior.  Bureau  of  Land  Management 
for  no  less  than  one-fifth  of  the  amount 
of  the  bid.  A  statement  as  to  the  amount 
of  the  full  bid  shall  be  enclosed.  The 
envelope  must  be  marked  in  the  lower 
left  hand  corner  as  follows:  "Bid  for 

Public  Sale.  Parcel  =U- Grand 

County  ".  Bids  will  not  be  accepted  for 
less  than  the  appraised  fair  market 
value.  The  sealed  bids  will  be  opened 
publicly  after  3:00  p.m.  on  August  30. 
1985  at  the  Grand  Resource  Area  Office. 
The  high  bid  for  each  parcel  will  be 
declared  by  the  authorized  officer.  If 
two  or  more  envelopes  are  received 
containing  valid  bids  of  the  same 
amount  for  a  parcel,  a  subsequent 
sealed  bid  will  be  requested  to 
determine  the  apparent  high  bidder. 

The  successful  bidder  .shall  submit  the 
remainder  of  the  full  purchase  price 
prior  to  the  expiration  of  180  days  from 
date  of  the  sale.  Failure  to  suItii;!  the 
balance  of  the  full  purchase  prv  f  within 
the  above  specified  time  limit  shall 
result  in  cancellation  of  the  sale  and  the 
deposit  shall  be  forfeited.  If  a  parcel 
remains  unsold,  it  will  be  available  over 
the  counter,  at  the  Grand  Resource  Area 
office  at  no  less  than  the  appraised  fair 
market  value,  on  a  first  come,  first  serve 
basis  until  March  31.  1986. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  the  operation  of  the  public 
land  laws  and  the  mining  laws.  The 
segregative  effect  will  end  upon 
issuance  of  a  patent  or  270  days  from 
the  date  of  the  publication,  whichever 
occurs  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Bureau  of  Land  .Mangement. 
P.O.  Box  970.  Moab.  Utah  84532. 

Objections  will  be  reviewed  by  the 
State  Director  who  may  suslai.T.  vacate, 
or  modify  this  realty  action.  In  the 
absence  of  any  objections,  this  realty 


action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Additional  information  is  available 
from  the  Moab  District,  P.O.  Box  970. 
Moab.  Utah  84532.  or  the  Grand 
Resource  Area  Office.  P.O.  Box  M. 
Moab.  Utah  84532. 

Dated:  June  14.  1985. 
G«ne  Nodine, 
Dittru  t SIj ■uiiier. 

[Vn  Doc.  85-14927  Filed  (>-20-a5:  8:45  amj 
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Realty  Action;  Public  Lands  In 
Humboldt  County,  CA 

The  following  described  public  land 
has  been  determined  to  be  suitable  for 
disposal  under  the  provision  of  Pub.  L 
91-476.  an  act  to  provide  for  the 
establishment  or  the  King  Range 
National  Conservation  Area  (84  Stat. 
1067).  and  sec.  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (90 
Stat.  2756). 

Ilumboldl  .Meridian 

T.  1  N..  R.  4  F. . 

Sec.  1:  SE'/nSWii: 

Sec.  12:\F.'4NW'/4. 
T.  2N..  R  4K. 

Sec.  25:  W','.NEV«.  SEV«NEVi.  SE'A. 
T.  3  S..  R  2  E  . 

Sec.  35  SE'4SW'/«.  SW^SEM,. 

Containing  44<)  acres  total. 

Kermit  Miller.  244  Orchard  Lane. 
Redway,  California  95560.  has  applied  to 
acquire  the  above  described  lands  in 
exchange  for  the  following  described 
privately  owned  lands: 

Humboldt  Meridian 

T  3  S.,  R.  1  E  . 
Sec.  19SW>^4. 

Containing  160  acres  total. 

A  mineral  evaluation  has  been 
requested  on  the  public  land.  If  any 
minerals  are  identified,  a  reservation  of 
identified  minerals  will  be  made  to  the 
United  States.  If  no  minerals  are 
identified,  the  mineral  estate  of  the 
public  lands  will  be  conveyed  with  the 
surface.  The  mineral  estate  of  the 
privately  owned  lands  will  be  conveyed 
with  the  surface. 

The  publication  of  this  notice  in  the 
Federal  Register  shall  segregate  the 
applied  for  public  lands  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  I.-     s.  for 
a  period  of  two  years.  The  exchange  is 
expected  to  be  consumated  before  the 
end  of  that  period. 

There  will  be  reserved  to  the  United 
States  in  the  applied  for  lands,  a  right- 


of-w  ajf  thereon  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  Stairs  (43  U.S.C.  945). 

The  purpose  of  this  exchange  is  to 
acquire  non-federal  Innds  within  the 
King  R.mge  National  Conservation  Area 
and  to  consolidate  public  land 
ownership  for  more  effective 
management  in  the  Scattered  Blocks 
Planning  Unit.  This  exchange  is  in 
conformance  with  Bureau  planning  and 
in  the  public  interest. 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
analysis  and  the  record  of  non-P'oderal 
participation,  is  available  for  review  at 
the  ArcitH  Area  Office.  BI.M.  1125  16lh 
Street,  P.O.  Box  II.  Areata.  California 
9,-).S21. 

For  a  period  of  45  days  from  the  first 
publication  of  this  notice  interested 
parties  may  submit  comments  to  the 
California  State  Dir»'ctor.  Bureau  of 
Land  Management.  Rm  E-2M\  Federal 
Office  Building,  2800  Cottage  Way, 
Sacramento.  California  95825.  Any 
adverse  comments  will  be  evaluated  by 
the  California  State  Director,  who  may 
vacate  or  modify  this  realty  action  and 
issue  a  final  detc-rmination.  In  the 
absence  of  a  vacation  or  modification 
this  realty  action  will  become  the  final 
determination  of  the  Bureau. 
Van  W.  Manning. 

Distni.l  Monuffer.  Bureau  of  Land 
Management. 

jFR  Doc  «5-15<l25  Ki!"d  6-20-65:  8:45  amj 

•ILLINQ  COOC  4310-M-M 


Pacific  Texas  Crude  Oil  PIpelirte  Draft 
Environmental  Impact  Report 
Environmental  Impact  Statement 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  availability  of  the 
draft  EIR/EIS  for  the  Pacific  Texas 
Pipeline  Company  Project. 


summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Bureau  of  Land 
Management  (BLM).  together  with  the 
Los  Angeles  Harbor  Department,  has 
prepared  a  Draft  Environmental  Impact 
Report/Environmental  Impact  Statement 
(DEIR/EISl  for  the  Pacific  Texas 
(Pactex)  Pipeline  Company  project. 

The  Pactex  pipeline  is  a  proposal  of 
the  Pacific  Texas  pipeline  company.  The 
proposal  involves  the  construction  of  a 
crude  oil  tanker  terminal  in  the  Port  of 
Los  Angeles,  an  oil-storage  tank  farm  at 
Midland,  Texas,  and  a  1,030-miie  long 
42-inch  diameter  pipeline  connecting  the 
two.  The  tanker  terminal  would  be 
located  on  a  n5-acre  landfill  in  the 
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F'orfs  outer  harbor.  The  Paclex  pipehne 
would  begin  at  the  tanker  terminal,  pass 
near  Palm  Springs  and  Blylhe. 
California,  Phoenix  and  iiitson. 
Arizona.  El  Paso,  Texas,  and  would  end 
at  Midland.  Texas.  The  pipeline  would 
transport  approximately  9(K),000  barrels 
per  day  of  crude  oil  from  a  variety  of 
sources  {primarily  from  Alaska). 

Pacific  Texas  applied  for  a  right-of- 
way  grant  from  BLM  on  May  16. 1983. 
On  November  19, 1984  an  application  for 
ii  development  permit  was  filed  with  the 
1-os  Angeles  Harbor  Department.  Pacific 
Texas  applied  to  the  Army  Corps  of 
Engineers.  Los  Angeles  District,  for  a 
Section  10/404  permit  for  harbor 
deepening  and  dredging  activities  in  the 
Port  area  on  April  15, 1985  (Permit 
Application  No.  85-97).  This  EIR/EIS 
serves  as  the  NEPA  compliance 
document  for  all  three  permits.  The  BLM 
and  the  Harbor  Department  served  as 
co-leads  in  the  preparation  of  the  EIS. 
'the  Army  Corps  of  Kngineers  and  the 
U.S.  Fish  and  Wildlife  Service  served  as 
cooperating  agencies. 

The  EIR/EIS  describes  the 
implications  of  constructing  and 
operating  both  the  pipeline  and  the 
terminal  facilities.  It  examines  impacts 
of  dredging  a  75-foot  deep  channel  in  the 
harbor,  and  of  constructing  the  115-acre 
landfill.  The  document  also  assesses  an 
alternate  route  through  California's 
Coachella  Valley,  and  two  alternate 
configurations  for  the  landfill  island 
where  the  terminal  is  to  be  located.  The 
analysis  is  focused  on  impacts  related  to 
significant  areas  of  concern  identified 
by  agencies  and  by  the  public  during 
eight  public  scoping  meetings  held  in 
January  and  February  1985.  These 
include  air  quality,  system  safety, 
employment,  economic  feasibility, 
harbor  operations,  restoration,  and 
cultural  resources. 

Comments  on  the  draft  EIR/EIS  are 
being  solicited  from  public  agencies  and 
interested  individuals  and 
organizations.  Five  public  hearings  will 
be  held  during  the  public  review.  The 
location  and  dates  of  the  hearings  are 
listed  below.  All  hearings  will  begin  at 
7:00  p.m. 


Dale 


I 


DATE:  The  public  comment  period  is 
open  for  45  days  through  August  5, 1985. 
Comments  received  or  postmarked  after 
this  date  may  not  be  considered  in  the 
final  EIR/EIS. 

ADDRESSES:  Comments  on  the  draff 
EIR/EIS  should  be  submitted  to  the 
following  address.  Use  of  any  other 
address  may  result  in  comments  not 
being  processed:  Mr.  William  Haigh, 
Bureau  of  Land  Management,  1695 
Spruce  Street,  Riverside,  California 
92507. 

A  limited  number  of  copies  of  the 
DEIR/EIS  are  available  upon  request  at 
the  following  address:  California  Desert 
District,  Bureau  of  Land  Management, 
1695  Spruce  Street,  Riverside,  California 
92507. 

Copies  are  also  available  for  review 
at  two  other  locations: 
Bureau  of  Land  Management,  2800 

Cottage  Way,  Room  E-2841, 

Sacramento,  California  95825 
Bureau  of  Land  Management,  1725  Eye 

Street  NW..  Suite  906.  Washington, 

DC.  20240. 

For  Further  Information  Contact: 
Gerald  E.  Hillier,  District  Manager. 
California  Desert  District,  1695  Spruce 
Street.  Riverside,  California. 

Dated:  June  17. 1985. 
Gerald  E.  Hillier. 
District  Manager. 
|FR  Doc.  85-15060  Filed  6-20-85;  8:45  am) 

BILLING  CODE  4310-4-M 


Location 


Cal.tornia,    City    Council 
3200     Tahquitz  McCallum 


Monday  July  22  .  San  Pedrc   Calilo<nia.  Harbor  Commission 

(Meeting  Room.  425  S    Patos  Verdes 

I      2nd  FIOI  If 

TiiOsday.  July  23  '  Palm    fpijngs. 

j     Chamtxts. 

I     Way 

Wednesday  July     Phoera.,  A.-cona  County  Supervisors  Au- 

24  ditonum,  205  A  Jeflerson  Street 

ThufvJay.  July         El  Paso.  Texas.  City  Council  Chamtjers. 

2i  Saoia  Fe  &  Missouri  Streets 

Fr«)ay.  July  26      .  Midland    Te«as    City  Council  Chambers. 
I      300  N  ^orarne  Street 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  McMoRan  Oil  and  Gas  Co. 

agency:  Minerals  Management  Service, 

Interior. 

action:  Notice  of  the  receipt  of  a 

proposed  development  operations 

coordination  document  (DOCD). 

summary:  Notice  is  hereby  given  that 
McMoRan  Oil  and  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Leases  OCS  0841  and  0842,  Blocks  104 
and  105,  West  Delta  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Venice, 
Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  June  12, 1985.  Comments 
must  be  received  within  15  days  of  the 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  DOCD  from  the  Minerals 
Management  Service. 


ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Director.  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147.  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44396,  Baton 
Rouge,  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angle  D.  Gobert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production: 
Plans,  Platform  and  Pipeline  Section: 
Exploration/Development  Plans  Units: 
Phone  (504)  838-0876. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised  Section 
250.34  of  Title  30  of  the  CFR. 

Dated:  June  13,  1985. 
|ohn  L.  Rankin, 

Rt'gional  Director.  Gulf  of  Mexico  OCS 
Region. 
(FR  Doc.  85-14932  Filed  6-20-85:  8:45  am) 

BILLING  CODE  4310-MB-M 


Development  Operations  Coordination 
Document;  Mobil  Oil  Exploration 
Southeast  Inc. 

AGENCY:  Minerals  Management  Service, 
Interior. 
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ACTION:  Notice  of  the  receipt  of  a 
proposed  development  operations 
cuordindtiun  document  (DOCDj. 


summary:  Notice  is  hereby  given  that 
Mobil  Oil  Exploration  and  Producing 
Southeast  Inc.  ha.«  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS  071.  Block  20. 
South  Pel»o  Area,  offsho.'-e  Louisiana. 
Proposed  plans  for  the  above  arra 
provide  for  the  development  and 
production  of  hydroc6ri)ons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Morgan  City. 
Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  June  6. 1983. 

ADDRESSES:  A  copy  of  the  subject 
nOt'D  IS  avdildl)le  f-ir  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3 101  .North 
Causeway  Blvd..  Room  147.  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  330 
p.m..  Mondav  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

.Michael  J.  Tulbtrt:  .Minor.iis 
Management  Service:  ('ulf  of  Mt  xico 
OCS  Region:  Rule?  and  Produt:tion- 
Plans.  Platform  and  Pipt'li'ie  Serlion; 
Fxploration/Developmppt  Plans  I'nit: 
Phone  (.504)  838-0875 

SUPPLEMENT ARV  INFORMATION:  1  h<; 

purpose  of  this  Noti.;e  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Liinds  Act  A.mendniiits  of  197a  that  the 
Minerals  ManaRement  Serv'tc  is 
considering  approval  of  the  DOCD  and 
that  It  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makrs  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affc  ted 
local  governmeiifs.  and  other  interested 
parties  became  effective  December  13. 
1979.  (44  FR  53b«5).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  |une  It.  1963. 

|ohn  L  Rankin. 

Regional  Dnectfir.  Culfvf. Mexico  OCS 

Rfvfon. 

|FR  Doc.  85-14936  Filed  ft-20-85;  8.45  arr.j 

BILLING  C00£  4310-MR-M 


Development  Operations  Coordination 

Document;  Shell  Offshore  lr>c. 

AQENCY:  Minerals  Management  Service, 
Interior. 


ACTION:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordinatiim  document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  thai 
Shell  Offshore  Inc.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
1967,  Block  153.  Main  Pass  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Venice,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 

submitted  on  June  7,  1<J85. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  avail  <ble  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  .Mexico  OCS  Region.  Minerals 
Management  Service.  3.301  North 
Causeway  Blvd..  Room  147,  Metairie. 
Louisiana  (Office  Hours:  9  am.  to  3:30 
p.m  .  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
iMs.  Angie  Guhert;  .Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production: 
Plans  Platform  and  Pipeline  Section; 
Exploration/Uevt'lopment  Plans  Unit: 
Phor.e  (504)fl38-(W^»i. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
puulic,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considerinsj  approval  of  [he  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rults  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affeir^ed  states,  executives  of  affected 
local  governnienls.  and  other  interested 
pa:  lies  became  effective  December  13, 
1979.  (14  FR  53ttai).  Those  practices  and 
procedures  are  set  out  in  revised  Section 
250  34  of  Title  30  of  the  CFTl. 

Dnted:  |une  IJ.  IWii. 
|ohn  L.  Rankin, 
H,  :^i,>nul Direclor.  Cttlfof \ttf\uo  OCS 

jFR  D.)C.  85-l4f*.Kl  Filed  ft-2<M«>:  8:45  am| 
BILLING  CODE  43tlMm-M 


Development  Operations  Coordination 
Document;  Amoco  Production  Co. 

agency:  Minerals  Management  Service, 

Inttnor. 

ACTION;  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordm.ition  document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Amoco  Production  Company  has 


submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G-5487,  Block  85,  Eugene 
Island  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydorcarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Fourchon, 
Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  June  12. 1985.  Comments 
must  be  received  within  15  days  of  the 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  DOCD  from  the  Minerals 
Manajjement  Service. 

ADDRESSES:  A  copy  oi  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
.Management  Service.  3301  North 
Causewc-.y  Blvd..  Room  147,  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  .Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
G25  North  4ih  Street.  Baton  Rouge. 
Louisiana  (Office  Hours:  d  a.m.  to  4:30 
p  m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  I'hns.  Post  Office  Box  44396,  Baton 
Roug(\  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Michael  |.  I'olbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
(JCS  Region:  Ruins  and  Produrtinn; 
Plans.  Platform  and  Pipeline  Section: 
Exploration/Development  Plans  Unit: 
P'noni"  |.t041  B.)«-087,S. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
puljlic.  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
.Minerals  Management  Service  is 
considering  approval  of  the  IX)CD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  Section  930.61  of 
Title  15  of  the  CFR,  that  the  Coastal 
Management  Section/Louisiana 
Department  i.f  .Natural  Resources  is 
reviewing  the  DOCD  for  consistency 
with  the  Louisiana  Coastal  Resources 
Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  slates,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 


Federal  Register  /  Vol.  50.  No.  120  /  Friday.  June  21.  1985  /  Notices 


25795 


1979.  (4'1  KR  53685)  Those  practices  and 
procedures  are  set  out  in  revised 
§  250  34  of  Title  30  of  the  CFR. 


Diilcd:  June  14.  lUHo. 
|ohn  L.  Rankin, 
Rf};ional  Director.  Gulf  of  Mexico  OCS 

|FR  DoL  B5-14935  I'ilfd  0-2()-85;  8:45  ain| 
BILLING  CODE  4310-IM-M 


fojfMexi 


Development  Operations  Coordination 
Document:  ARCO  Oil  and  Gas  Co. 

agency:  Minerals  Management  Service. 

action:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 


summary:  Notice  is  hereby  given  that 
.'\RCC)  Gil  and  Gas  Company  has 
submilled  u  DOCD  describing  the 
.11  tivities  it  proposes  to  conduct  on 
i.tase  OCS-C  6178.  Bkick  A-20,  High 
l.^land  .\rea.  offshore  Texas.  Proposed 
pliins  for  the  above  aPea  provide  for  the 
(irvi'inpment  and  production  of 
hydrocarbons  with  support  activities  to 
!)<;  coriHurtpd  from  an  onshore  base 
located  at  Sabine  Pasi,.  Texas. 

DATE:  Thi.'  bubjccl  DOCD  was  deemed 
s.limittcd  on  June  11, 1985. 

AOOR£SS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Director.  Gulf  of 
Mexico  OCS  Region.  Minerals 
M.inagement  Service.  3301  North 
(auscwiiy  Blvd..  Room  147.  Metairie, 
Louisiana  {Office  Hours:  9  a.m.  to  3:30 
p  m..  MondLjy  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Antjifl  D.  Gobert;  Minerals 
Management  Service:  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section: 
Kxpioration/Developnient  Plans  Unit; 
Phiint  (504)  838-0876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Ait  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
.\lanag<?ment  Service  makes  information 
contriined  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979.  {4-1  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  2,^(134  of  Title  30  of  the  CFR. 


Dated:  June  12. 1985 
|ohn  L.  Rankin, 

Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

|FR  Doc.  85-14928  Filed  6-20-85:  8:45  am] 

BILLIMG  CODE  OKMM-M 

Development  Operations  Coordination 
Document;  ODECO  Oil  and  Gas  Co. 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  development  operations 

coordination  document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
ODECO  Oil  and  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS  072.  Block  12.  South  Pelto 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Dulac,  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  )une  11. 1985. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Emile  H.  Simoneaux.  Jr.:  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section: 
Exploration/Development  Plans  Unit: 
Phone  (504)  838-0872. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  June  12. 1985. 
|obn  L.  Rankin, 

/ii'^ional  Director  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc.  B5-14926  Filed  6-20-85;  8:45  am] 
BILUNG  CODE  4310-MR-M 


Development  Operations  Coordination 
Document;  Texaco  USA 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  .Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 


SUMMARY:  Notice  is  hereby  given  that 
Texaco  USA  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS  0554.  Block  57. 
Vermilion  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
onshore  bases  located  at  Morgan  City 
and  Louisa.  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  June  11. 1985. 

ADDRESSES:  A  copy  of  the  subject 
'  DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd.,  Room  147.  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angle  Gobert:  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region:  Rules  and  Production: 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Mineral's 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  June  12. 1985. 

John  L.  Rankin, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  85-14925  Filed  6-20-85;  8:45  am]  ^ 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-12-.  Sut>-87| 

Notice  of  Findings;  Southern  Pacific 
Trs asportation  Co.;  Abandonment.  San 
Bernardino  County,  CA 

The  Commission  has  Issued  a 
Lerlificdte  authorizing  Southern  Pacific 
Transportation  Company  to  abandon  its 
3.31"-mi!e  rail  line  between  Bryn  Maivr 
(milepost  344.543]  and  Redlands  2nd 
Street  (milepost  547.860)  in  S.in 
Bemardirio  County.  CA.  The 
ubandonrrent  certificate  will  become 
effective  30  days  after  this  p'jhiicaiion 
unless  the  Commission  also  finds  that: 
(1)  A  finjncially  responsible  ptrson  h.fs 
offered  nnanrial  assistance  (throt!gh 
subsidy  or  purchase)  to  enable  the  ra;I 
ser\  ice  to  be  continued:  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  finam  ial  assistance  offt-r  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  followins 
nutation  shall  be  typed  in  bold  f.ice  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer:  "Rail 
Section.  AB-OFA".  Any  offer  prc\  iojsly 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
ser\'ice  are  contained  in  49  I'.S.C.  10905 
and  49  CFR  Part  1152. 
lames  H.  Bayne. 
Sii  n'tary. 
|FR  Doc.  «5-H<»(>5  Filed  6-2iMi.i;  8:43  dm\ 

BILLING  COOC  733S-01-II 


[Finance  Occkct  No.  30673! 

Notice  of  Exemption:  tf>e  Baltimore 
and  Otiio  Railroad  Co.  and  the 
Chresapeake  ond  Ohio  Railway  Co.; 
Trackage  Rights  Exemption 

On  M.Hy  21. 1985,  the  Baltimore  and 
Ohio  Railroad  Company  (BaO)  and  the 
Chesapeake  and  Ohio  Rail-Aay 
Ccmp;i.''.y  (C&O)  filed  a  rotit  e  of 
exer.'.ption.  (1 )  For  BaO  to  acquire 
trackage  rights  over  a  C&O  line  between 
Columbus  and  Fostoria.  CH.  a  distar<rp 
nf  about  92  miles:  and  (2)  for  CSO  to 
acquire  trackage  rights  ovt-r  (a)  a  CvVO 
lir.e  betvxeen  VVellsboro  and  Uiliard. 
OM  (excluding  a  portion  of  track  at 
Fostoria  over  which  C&O  has  trackage 
rights),  a  distance  of  about  206  miles, 
and  (b)  a  B&O  line  between  Ham.iltun 
and  T{<!edo.  Oil  (excluding  y  por:;on  of 
track  belonging  to  Consolsdatod  R'.il 
Corporation  over  which  BaO  has 
tra.kaae  rights),  a  distance  of  about  ltj8 


miles  BSO  and  C&O  have  entered  into 
agreements  providing  for  the  handling  of 
each  other's  cars  in  coordinated 
operations  over  these  hnes  as  well  as 
uTtain  connecting  lines  over  which  B*0 
.ind  C^O  have  previously  granted  each 
Dther  trackage  rights.  These 
arrangements  will  permit  traffic  to  move 
more  expedit   «usly  and  operations  to  be 
more  efficient  and  economical. 

Since  B&O  and  C&O  are  n-embers  of 
the  same  corporate  fa.T.ily.  the  proposals 
fall  within  that  class  of  transactions 
described  in  49  CFR  1I80.2(dl(3)  that  has 
been  exempted  from  Commission 
regulation.  The  transactions  '.\ill  n^t 
result  in  changes  in  service  le'.ols. 
significant  operational  chanj^os.  or  a 
change  in  the  competitive  balance  with 
carriers  outside  the  corporate  family. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  agreements  w'l!  be 
protected  pursuant  to  Norfolk  and 
IVesfern  Ry.  Co. — Tracko^H  Fi^hls— 
BN.  354  I.C.C.  005  (1978).  as  modified  in 
Mendocino  Coast  Rv..  Inc. — Lea^e  and 
Operate.  360  I.C.C.  653  (1980V 

Decid-d:  |une  11.  1985 

By  the  Commission.  Hel)*^!  P.  H.mJy. 
'Uirtclor  Oiiice  of  Pnireeilinps. 
lames  H.  Bayne, 
Sri  rviiiry 

[H?  Doc  85-14<)ti6  Filed  «-2ll-8.r  8  45  am] 
B4U.tMQ  CODE  7035-OI-N 


IDocket  No.  AB-12;  Sut>-91 1 

Notice  of  Findings;  So-jthern  Pacific 
Transportation  Co.;  Abandonment  in 
Solano  County,  CA 

The  Co.mmission  ht'S  issued  a 
certificate  authorizing  Southern  Pacific 
Transportation  Company  to  abandon  its 
6.379-mlle  rail  line  between  Elmira 
(milepost  59.621)  and  Maca  Valley 
(milepost  63.000)  in  Solano  County.  CA. 
The  abandonment  certificate  will 
becjme  effective  30  days  after  this 
puuiication  unless  the  C jmniission  also 
finds  that:  (1)  A  fin<^nci.i!ly  responsible 
person  has  offered  f.nancial  assistance 
(through  subsidy  or  purchase)  to  enable 
the  rail  service  to  be  continued:  and  (2) 
it  is  likely  that  the  assistance  would 
fi!!ly  compensate  the  railroad. 

Any  financial  assist  ince  offer  must  be 
filed  with  the  Commission  a.id  the 
applicant  no  later  than  10  days  from 
publication  nf  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-h  jnd  come;  of  the 
envelope  containing  the  offer;  "Rail 
Section,  AB-OF.A".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 


Information  and  procedures  regardinu 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  l'^»i)5 
and  49  CFR  Part  1152. 
Inmns  11.  Bavne. 
.S"iv  ri  tfU'j  . 
(FR  Doc  «5-15()15  Filed  6-20-8.=);  «:4.'>  ^m] 

BILLING  CODE  703S-O1-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act;  U.S.  v.  City  of 
Vicco  et  al. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  May  31, 1985  a  proposed 
Consent  Decree  in  United  Hlotes  v.  CV.'y 
of  ViiTo.  et  «/..  Civil  Action  No.  84-29.5. 
was  lodged  with  the  United  States 
District  Court  for  the  Eastern  Distrii  t  of 
Kentucky.  The  Complaint  filed  on 
October  2. 1984  by  the  United  Stales 
alleged  violations  of  the  Clean  Water 
Act  by  the  City  nf  Vicco,  Kentucky  and 
failure  to  comply  with  the  terms  and 
conditions  of  its  .National  Pollutant 
Discharse  Elimination  System  Permit 
(  NPDES"  )  by  not  submitting  Dischaijji' 
Moaitorir;g  Ri^ports  1%  the  U.S. 
Environmental  Protection  Agency  and 
failure  to  maintain  and  operate  its 
sewa.Qe  treatment  works  as  efficiently 
as  possible  to  minimize  discharges  of 
pollutants.  In  addition,  the  Complaint 
alleged  failure  by  the  City  to  comply 
with  an  Administrative  Order  issued  on 
September  21. 1983  by  EPA.  The 
Commonwealth  of  Kentucky  was  juint'd 
as  a  dofend.int  pursuant  to  section 
309(e)  of  the  Clean  Water  Act.  33  U.S.C. 
1319(e)  and  has  joined  as  a  signaiorj'  to 
the  proposed  Consent  Decree.  The 
Complaint  sought  civil  penalties  and 
injunctive  relief  to  enjoin  the  City  of 
Vicco  from  any  and  all  future  violations 
of  its  NPDES  perm.it  and  the  Act  and  to 
operate  and  maintain  its  treatment 
works  in  conformance  with  the  terms  of 
said  permit.  The  proposed  Consent 
Decree  requires  the  defendant  C'ty  of 
Vicco,  to  immediately  submit  Discharjjf 
.Monitoring  Reports  and  comply  with  a 
schedule  of  mainter.jnce.  repairs  and 
modifications  of  its  sewage  treatment 
plat'.t  designed  to  bring  it  into  full 
compl.ince  with  final  effluent 
liniitations  established  in  its  .NPDES 
permit  by  June  1, 1986.  The  Consent 
Decree  further  provides  stipulated 
penalties  of  Si ,000.00  per  month  for 
violations  of  the  schedule  and/or  non- 
compliance with  the  terms  and 
conditions  of  the  Consent  Decree  and 
requires  the  City  to  post  a  $5,000.00 
assurance  bond  to  guarantee  complete 
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performance  of  the  requirements  of  the 
Decree.  Monthly  reports  must  be  made 
to  EPA  detailing  progress  made  toward 
compliance  with  the  achedule  of 
maintenance,  repairs  or  modifications 
required  by  the  Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  of  this  notice, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Land  and  Natural  Resources 
Division.  U.S.  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  City  of  Vicco.  et 
al.  D.J.  Ref.  90-5-1-1-2242. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
Slates  Attorney,  Eastern  District  of 
Kentucky.  326  Federal  Building. 
Limestone  and  Barr  Streets.  Lexington. 
Kentucky  40507.  the  Region  IV  office  of 
the  U.S.  Environmental  Protection 
Agency.  345  Courtland  Street.  N.E., 
Atlanta,  Georgia  30365  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1515, 
10th  &  Pennslyvania  Avenue,  N.W., 
Washington,  D.C.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Land  and  Natural  Resources  Division  of 
the  Department  of  JuBtice.  In  requesting 
a  copy,  please  refer  to  United  States  v. 
City  of  Vicco.  et  al.  D.J.  Ref.  90-5-1-1- 
2242. 

F.  Henry  Habicht  IL 
Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
|FR  Doc.  85-14922  Filed  6-20-85;  8:45  am) 
BILUNG  COOC  4410-01-M 

Lodging  of  Consent  Decrees  Pursuant 
to  Clean  Air  Act;  U.S.  v.  LTV  Steel  Co. 

In  accordance  with  Departmental 
policy,  28n  CFR  50.7,  notice  is  hereby 
given  than  on  June  5, 1985,  proposed 
amendments  to  existing  consent  decrees 
and  a  proposed  consent  decree  in 
United  States  v.  LTV  Steel  Company 
(Successor-in-interest  to  Republic  Steel 
Company),  were  lodged  with  the  United 
States  District  Courts  in  the  Northern 
District  of  Illinois  and  the  Northern 
District  of  Ohio.  These  agreements 
resolve  judicial  enforcement  actions 
brought  by  the  United  States  against  the 
Republic  Steel  Company  which  alleged 
violations  of  the  Clean  Air  Act  at  the 
Company's  facilities  in  Chicago, 
Cleveland  and  Warren.  Ohio.  (After  the 
filing  of  these  enforcement  actions. 
Republic  Steel  was  taken  over  by  the 
LTV  Steel  Corporation). 


In  the  Chicago  litigation,  the  consent 
decree  amendment  provides  for  the 
installation  of  localized  hooding  and  a 
baghouse  to  control  particulate 
emissions  from  the  trough  area  of  the 
blast  furnace  casthouse  and  the 
employment  of  emission  suppression 
equipment  at  the  iron  and  slag  runners 
and  at  the  iron  spouts.  The  Cleveland 
agreement  provides  for  the  installation 
of  a  secondary  emission  control  system 
baghouse  at  the  basic  oxygen  furnace 
and  the  use  of  emission  suppression 
equipment  and  procedures  at  the 
troughs,  tap  holes,  iron  and  slag  runners 
and  iron  spouts  at  the  two  operating 
blast  furnace  casthouses.  The  agreement 
pertaining  to  the  operations  at  Warren 
includes  compliance  programs  to 
improve  the  efficiency  of  the 
desulfurization  system  and  the 
installation  of  a  coke  battery 
wastewater  pretreatment  system  to 
facilitate  clean  water  quench.  The 
agreement  provides  for  payment  of  a 
civil  penalty  for  the  three  facilities  in  the 
amount  of  $1  million  in  cash  (S500.000  in 
Warren  and  $250,000  in  both  the 
Chicago  and  Cleveland  lawsuits). 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  consent 
decrees.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Land  and  Natural  Resources  Division, 
Department  of  Justice.  Washington.  D.C. 
20530.  and  should  refer  to  the 
appropriate  case  as  follows: 

C\\\caiio— United  States  v.  LTV 
Company.  D.J.  Ref.  90-5-2-1-576 

Cleveland— £//i//ea' S^o/es  v.  LTV 
Company.  D.J.  Ref.  90-5-2-1-442 

Wanen— United  States  v.  LTV 
Company.  D.J.  Ref.  90-5-1-1-1056 

The  proposed  consent  decrees  may  be 
examined  at  the  offices  of  the  United 
States  Attorneys  or  the  regional  office  of 
the  Environmental  Protection  Agency  as 
follows: 


Copies  of  the  consent  decrees  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1515,  Ninth  Street  and 
Pennsylvania  Aveune  NW..  Washington, 
DC.  20530.  Copies  of  the  proposed 
decrees  may  be  obtained  by  mail  from 
the  Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  of  a  decree,  please  enclose  a 
check  payable  to  Treasurer  of  the 
United  States  in  the  following  amounts: 
Chicago— $1.10;  Cleveland— $1.80; 
Warren— $4.40. 

F.  Henry  Habicht  II. 

Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 

(PR  Doc.  85-14923  Filed  6-20-85:  8:45  am) 
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Chicago 
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District  ot  Illinois,  500 
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Sooth  Everett  McKinley 

Deartiom 

Oirkson  Bidg  .  219  S 

Street. 
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Chicago.  ILL. 

Chcago,  ILL  60604 

80604 

Clevetend  

U.S  Attorney,  Northern 
Oistnct  ot  Ohio,  Suite 
500,  1404  East  Ninth 
Street.  Cleveland,  Ohio 
44144 

DO 

Warren       .     . 

US  Attorney,  Northern 

Do 

District  of  Ohio,  Suite 

500.  1404  East  Ninth 

Street,  Cleveland.  Ohio 

44144 

Proposed  Consent  Decrees  in  Action 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act  and 
the  Resource  Conservation  and 
Recovery  Act  To  Require  Defendants 
To  Reimburse  the  United  States  for 
Response  Costs  and  To  Complete 
Cleanup  of  the  Chem-Dyne  Hazardous 
Waste  Site  in  Hamilton,  OH 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  38  FR  19029.  notice 
is  hereby  given  that  proposed  consent 
decrees  in  United  States  of  America  v. 
Chem-Dyne  Corp..  et  al..  Civil  No.  C-1- 
82-840.  were  lodged  with  the  United 
States  District  Court  for  the  Southern 
District  of  Ohio  on  June  13. 1985. 

The  first  proposed  consent  decree 
requires  defendants  to  (1)  reimburse  the 
Hazardous  Substances  Response  Fund 
(the  "Superfund")  for  response  costs 
incurred  by  the  United  States 
Environmental  Protection  Agency 
pursuant  to  section  104  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act.  42  U.S.C.  9604.  in  the  amount  of  $4.0 
million;  (2)  reimburse  the  State  of  Ohio 
in  the  amount  of  approximately  $3.0 
million  over  a  two-and-one-half  (2V2) 
year  period  for  response  costs  and 
damages  to  natural  resources  within  the 
trusteeship  of  the  State:  and  (3) 
implement  a  remedial  work  plan  for  the 
containment  and  removal  of  chemical 
contamination  in  the  soil,  ground  water 
and  structures  at  the  Chem-Dyne  site. 
The  required  remedial  work  includes  (1) 
removal  and  disposal  of  contaminated 
soil;  (2)  covering  the  site  with  a 
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composite  cap  to  prevent  itifiliration  of 
contamination  to  ground  water  (3) 
extraction  and  treatment  of 
contaminated  ground  water,  and  (4) 
decontamination  and/or  dtmolilion  and 
removal  of  buildings  at  the  site. 

The  second  proposed  consent  decree 
settles  the  claims  of  the  United  States 
a<{ainst  certain  owners  of  property 
adjacent  to  the  property  owned  by 
Chem-Dyne.  That  property  was  also 
used  by  Chem-Dyne  and  became 
cont.iminatcd.  In  addition  to  the  site 
access  granted  by  the  First  consent 
decree,  these  property  owners  in  the 
second  decree  undertake  to  make  cash 
payments  to  the  United  States,  the  State 
and  certain  third-party  plaintiffs. 

The  proposed  consent  decrees  may  be 
examined  at  the  offices  of  the  United 
States  Attorney.  Room  220.  U.S.  Post 
Office  and  Courthouse  Building.  Fifth 
and  Walnijt  Streets,  Cincinnati.  Ohio 
45202;  at  the  Region  V  Office  of  the 
Environmental  Protection  Agency.  230 
South  Dearborn  Street,  Chicago.  Illinois; 
and  at  the  Office  of  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Room  1515.  Tenth  and 
Pennsylvania  Avenue  NW..  Washington, 
D.C.  20530.  Copies  of  the  proposed 
consent  decrees  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Please 
forward  a  check  in  the  appropriate 
amount  ($.10  per  page)  for  each  copy 
requested:  First  consent  decree, 
excluding  Remedial  Action  Plan  and 
defendant  signature  pages — Sll.50.  First 
consent  decree  excluding  defendant 
signature  pages  only — $22.60.  First 
consent  decree  including  all 
attachments — S39.40.  Second  consent 
decree — $0.80. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decrees  for  a  period  of 
thirty  days  from  the  date  of  this  notice. 
Comments  should  be  directed  to  the 
Assistant  Attorney  General  for  the  Land 
and  Natural  Resources  Division  of  the 
Department  of  Justice.  Tenth  and 
Pennsylvania  Avenue  NVV..  Washington. 
DC.  20530  and  should  refer  to  United 
States  of  America  v.  Chem-Dyne  Corp.. 
et  a!..  D.J.  Ref.  90-7-1-43. 

F.  Henry  Habichi  II. 

Assistant  Attorney  General.  Land  and 
Satural  Resources  Division. 

jFR  Doc.  85-14924  Filed  6-20-85;  8:45  am] 
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CEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibility  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  considers  comments  on  the 
pioposed  forms  and  recordkeeping 
requirements  that  will  aTfert  the  public. 

List  of  Forms  Under  Review 

On  each  Tuesday  and/or  Friday,  as 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency  forms  under 
review  by  the  Office  of  Mdnagement 
and  Budget  (OMB)  since  the  last  list  wjs 
published.  The  list  will  hava  all  entries 
grouped  into  new  collections,  revisions, 
extensions,  or  reinstatements.  The 
Departmental  Clearance  Officer  will, 
upon  request,  be  able  to  advi.se 
members  of  the  public  of  the  nature  of 
any  particular  revision  they  are 
mterested  in. 

Each  entry  will  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  form. 

The  title  of  the  form. 

The  OMB  and  Agency  form  numbers, 
if  applicable. 

flow  often  the  form  must  be  filled  out. 

Who  will  he  required  to  or  asked  to 
report. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  number  of 
responses. 

An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form. 

The  number  of  forms  in  the  request  for 
approval. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
by  calling  the  Departmental  Clearance 
Officer.  Paul  E.  Larson.  Telephone  202- 
523-6331.  Comments  and  questions 
about  the  items  on  this  list  should  be 
directed  to  Mr.  Larson.  Office  of 
Information  Management.  U.S. 
Department  of  Labor.  200  Ccnstitution 
Avenue  NW..  Room  S-5526. 
Washington,  D.C.  20210.  Comments 
should  also  be  sent  to  the  OMB 
reviewer,  Nancy  Wentzler.  Telephone 
202-395-6880.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Room  3208. 
NEOB.  Washington.  DC.  20503. 


Any  member  of  the  public  who  wants 
to  comment  on  a  form  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Mine  Safety  and  Health  Administration 
Quarterly  Mine  Employment  and  Coal 

Production  Report  (30  CFR  50.30) 
1219-0006 
Quarterly 
Businesses  and  other  for  profit;  small 

businesses  or  organizations 
80.500  responses;  20,125  hours. 

Requires  mine  operators  to  report  to 
MSHA  quarterly  employment  levels  and 
coal  production.  The  employment  and 
production  data  when  correlated  with 
the  accident  data  provides  information 
for  making  decisions  on  improving 
safety  and  health  enforcement 
programs,  improving  education  and 
training  efforts,  and  establishing 
priorities  in  technical  assistance 
activities  in  safety  and  health. 

Extension 

Bureau  of  Labor  Statistics 
Occupational  Wage  Survey  Program 
1220-0007  BLS  2751A,  BLS  2752A,  DLS 

2752B.  BLS  2753F,  BLS  2753G,  552 

Annually;  other 
State  or  local  governments;  business  of 

other  for-profit;  Federal  agencies  or 

employees;  non-profit  institutions; 

small  businesses  or  organizations. 
26,900  responses;  74,150  hours;  6  forms. 

Occupational  wage  survey  data  serve 
a  variety  of  uses,  including  wage 
administration,  negotiations,  mediation, 
plant  location  decisions,  and  general 
economic  analysis.  The  data  are  also 
used  in  the  administration  of  the  Federal 
Pay  Comparability  Act  of  1970;  the 
Service  Contract  Act  of  1965;  and  the 
Social  Security  Act. 

Employment  and  Training 

Administration 
1205-0178:  ETA  581 
Quarterly 

State  or  local  governments 
53  respondents;  848  hours;  1  form. 

Provides  quarterly  data  on  State 
agencies'  volume  and  performance  in 
wage  processing,  number  and 
promptness  of  liable  employer 
registration  number  delinquent  in  filing 
contribution  reports,  number  and  extent 
of  tax  delinquency  and  results  of  the 
field  audit  program. 

Reinstatement 

Occupational  Safety  and  Health 

Administration 
Assured  Equipment  Grounding 

Conductor  Program  Records 
1218-0062;  OSHA  227 


Peuiioner.  Un 


Champion  lilefr 
ertiood  oi  Oaf 

Clark  a  Powell 
ters) 

Fiatallis  Norin  A 

Gregory  Forest 

penlersl 
Joanoia  Fabncs 
Louisiana  Pacifii 
Missoula  White 

penlers) 
Rosebufg  Fore! 

penlers) 
Russel  Williams 
TRA  Dean  Fasf 
Elder  Manu'acti 
MESS  Distritx 
Mohegan  Knttwi 
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BILLING  CODI 

ITA-W-15.1 

Pleasantb 
Greenville 
Manufacti 
Terminati 

Pursuan 
Act  of  197 


Recordkeeping 
Businesses  or  other  for-profit:  small 

businesses  or  organizations 
225,000  recordkeepers;  178,875  hours:  O 

forms. 

Construction  employers  are  required 
to  use  one  of  two  different  compliance 
methods,  one  of  which  is  the  assured 
equipment  grounding  conductor 
program.  These  records  are  needed  so 
that  compliance  with  the  requirement  of 
the  assured  equipment  grounding 
conductor  program  can  be  checked.  The 
records  consist  of  a  written  description 
of  the  employer's  program  and  the 
records  of  all  tests.  Test  records  need 
not  be  written  but  may  be  in  the  form  of 
color  coding.  I 

Signed  at  Washington,  D.C.  this  18th  day  of 
June.  1985. 
Paul  E.  Larson, 

Departmental  Clearance  Ufticer 

|KR  Doc.  85-15022  Filed  6-20-85:  8:45  am) 
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Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance; 
Champion  International  Building 
Products  Div.  et  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2.  of  the  Act.  The  investigation 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 

Appendix 


threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  1. 1985. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  1, 1985. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  601  D  Street  NW..  Washington, 
D.C.  20213. 

Signed  at  Washington,  D.C.  this  17th  day 
of  June  1985. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Peutionef.  Union/workers  or  lorrter  workers  ol- 


Champion  Inlemational  Building  Prcducts  Div  (Broth- 
ertiood  o<  Carpenters) 

Clark  a  Powell  Lumber  Co  (Brotherhood  of  Carpen- 
ters) 

Fcatallis  North  Amenca.  Inc  (company) 


^ 


Bonner.  MT 6/11/85 


Date 

received 


Junction  Dty.  DR.. 
Springfield.  IL 


Gregory  Forest  Products.  Inc  (BiDtherhood  ol  Car- 
penters) 

Joanoia  Fabncs  (ILGWU) 

Louisiana  Pacific  Corporation  Seaway  Div  (IWA( 

Missoula  White  Pine  Sash  Co  (Bfolherhood  of  Car- 
penters) 

Roseljurg  Forest  Products  Co  (B»otherhood  of  Car- 
penters) 

Russel  Williams  Co  (ILGWU) 1 

TRA  Dean  Fashions.  Inc  (ILGWU)l - 

Elder  Manu'actunng  Corp  (wkrs)  .i 

MESS  Distributors.  Inc  (companjf) 

Mohegan  Knitwear  Corp  (ILGWU). 

Prati-Read  Corp  .  Action  Keyboard  Div  (workers) 

SI  Clair  Garment  Co  (ILGWU) 

Union  Carbide  Corp  .  Electrode  Systems  Div  (compa- 
ny) 

XerOK  Corporation  (ACTWU) 

Vales  Inouslnes  (lUE) 

Westinghouse  Electric  Corp.  Lecter  Manufactunng 
Faohly  (United  Electncal). 


GlendaleOR 

Elizebett).  NJ. 
Mohawk.  Ml ... 
Missoula.  MT .. 


Ditlard.  Oregon . 


Mahony  City.  PA. 

Newark.  NJ 

Lynchburg.  VA  ... 

Hialeah,  FL 

New  York.  NY 

Central.  SO 

St  Clair.  PA. 

Qarksville  TN 


{nine.  CA 

Bordentown.  NJ.. 
Lester.  PA 


6/11/85 

6/12/85 

6/11/85 

5/28/65 
6/10/85 
6/11/85 

6/11/85 

6/4/85 

6/7/85 

6/7/85 

6/7/85 

6/11/85 

6/11/85 

6/5/85 

6/11/85 

6/7/85 
6/11/85 
6/14/85 


Date  of 
petition 


6/7/85 

6/7/85 

6/4/85 

6/7/85 

5/20/85 
6/3/85 
6/7/85 


Petition  No 


TA-W-16.083 

TA-W- 16.084 

TA-W- 16.085 

TA-W- 16.086 

TA-W- 16.08  7 
TA-W- 16.088 
TA-W- 16.089 


6/7/85     TA-W-16.090 


5/29/85 
5/31/85 
6/5/85 
6/4/85 
6/3/85 
6'6/85 
5/13/85 
6/4/85 

5/31/85 
5/31/85 
5/17/85 


TA-W 
TA-W- 
TA-W- 
TA-W 
TA-W 
TA-W 
TA-W 
TA-W 


16.091 

16.092 

16,093  , 

16,094 

16.095 

16.096 

16,097 

16.098 


TA-W-16.099 
TA-W-16,100 

TA-W-16.101 
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I  TA-W- 15,866;  15.8671 

Pleasantburg  Manufacturing  Co., 
Greenville,  SC  and  S  &  S 
Manufacturing  Co..  Spartanburg,  SC; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 


initiated  on  April  1. 1985  in  response  to 
a  worker  petition  received  on  March  6. 
1985  which  was  filed  on  behalf  of 
workers  at  Pleasantburg  Manufacturing 
Company,  Greenville,  South  Carolina 
and  S  &  S  Manufacturing  Company. 
Spartanburg,  South  Carolina.  The 
petitioner  has  requested  that  the  petition 
be  withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve  no 


Articles  produced 


Lumber  A  other  wood  products 

Lumber 

Crawler  tractors,  scrapers,  motor  graders,  wheel  load- 
ers and  components 
Lumtier.  plywood  and  other  wood  products 

Raincoats 

Rough  lumber  (hard  wood  and  soft  wood) 

lumber,  plywood  and  other  wood  products 

Lumber  and  other  wood  products 

Ladies  dresses 

Ladies  &  ct)ildren's  sportswear 

Ladies  sponwear 

Polo  style  shirts,  fleece  sweat  shirts,  pull  over  tops 

Ladies  sportswear 

Machine  &  assemble  piano  acton  4  keytxjards 

Women  s  dresses 

Graphite  electrodes 

I  Refurbish  copying  machines 
Copper  foil 
Gas  and  steam  turt^ines 


purpose,  and  the  investigation  has  been 
terminated. 

Signed  at  Washington.  D.C.  this  11th  day 
of  June  1985. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

(PR  Doc.  85-15021  Filed  6-20-85;  8:45  am) 
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LEGAL  SERVICES  CORPORATION 

Announcement  of  Adtustments  In 
Intended  Award*  Under  the  Law 
School  avN  Cttnteat  Program 

AOENCV:  Legal  Services  Corporation. 
action:  Notices. 


summary:  The  Legal  Services      ' 
Corporation  through  its  Office  of  Field 
Services  announces  adjustments  in  the 
one-time  grants  awarded  to  law  school 
clinics  to  improve  the  quality  of  legal 
ser\ices  to  the  elderly.  These  reflect 
adjusted  grants  initially  announced  on 
May  24. 1964  (Federal  Rej>i9ter.  p  21520) 
and  May  31.  1985  (Federal  Register,  p. 
23204).  The  fuiiowing  law  school  clinics 
h^ve  been  adjusted  to  the  following 
amounts: 


Pvnod 

(1)  MfMt  Virqna 

Unvtmt)           

S74.21700 
SM.51&22 

7/1/85-4/30/S7 

12)  LOVOM  a«  CKC^O 

Sctwx  at  LM  _ 

7/i/«S-«/30/87 

These  awards  are  for  the 
implementation  of  Law  School  Civil 
Clinical  Programs. 

These  funds  will  be  awarded  on  a 
non-recurring  basis  under  the  authority 
of  Pub.  L.  98-411  and  section 
1006(a)(1)(B)  and  section  1006(a)(3)  of 
the  Legal  Services  Corporation  Act  of 
1974  as  amended. 

There  will  be  no  refunding  rights  for 
these  one-time  grants. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Bunn.  Legal  Services 
Corporation.  Office  of  Field  Services. 
733  Fifteenth  Street  NVV.,  Washington. 
DC.  20005,  (202)  272-4351. 

SUPRLEMENTARV  INFORMATKMC  Grants 
are  awarded  pursuant  to  the  Legal 
Services  Corporation's  announcement  of 
availability  of  funds.  Announcement  of 
funding  availability  was  made  for  law 
school  civil  clinical  programs  to  improve 
the  quality  of  Legal  Services  to  elderly 
persons.  (Federal  Register,  p.  11469. 
Ntarch  21. 1985). 

The  Legal  Services  Corporation 
intends  to  award  these  grants  to 
increase  and  improve  the  quality  of  legal 
services  to  elderly  poor  persons 
presently  unserved  or  underserved. 
Additionally,  funded  programs  should 
sensitize  and  educate  the  present  bar 
and  future  lawyers  to  the  legal  needs  of 
the  elderly. 
Peter  P.  Broccoletli. 

.^;,.'/'l,l; Dirffitor.  Ot'ficf  of Fielti Senicea. 
|KR  Uoc  8.V14952  Filftl  H-2n-fl5:  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Hununities  Panel  Meetings 

AOENCV:  National  Endowment  for  the 
Humanities.  NFAH. 

ACTION:  Notice  of  meetings. 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisorv  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office.  1100  Pennsylvania 
Avenue.  NW..  Washington.  DC.  20506. 

Date:  luly  9-10. 1985 

Time:  9.00  a.m.  to  5:00  p.m. 

Room:  430 

Program:  This  meeting  will  review 
Challenge  Grants  applications  from 
Associations  and  Organizations,  for 
projects  beginning  after  December  1. 
1985. 

Date:  July  16-17.  1985 

Time:  9:00  a.m.  to  5:00  p.m. 

Room:  430 

Program:  This  meeting  will  review 
Challenge  Grants  applications  from 
Mid-Sized  Colleges,  fur  projects 
beginning  December  1.  1985. 

The  proposed  meetings  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  Humanities  Act  of  1965,  as 
amended,  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  Because  the 
proposed  meetings  will  consider 
information  that  is  likely  to  disclose:  (1) 
Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential:  (2) 
inforniation  of  a  personal  nature  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy:  and  (3)  information 
the  disclosure  of  which  would 
significantly  frustrate  implementation  of 
proposed  agency  action;  pursuant  to 
authority  granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings,  dated 
January.  15. 1978. 1  have  determined  that 
these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4). 
and  (9)(D)  of  section  552b  of  Title  5. 
United  States  Code. 

Furthei  information  about  this 
meeting  can  be  obtained  from  Mr. 
Stephen  j.  McCleary.  Advisory 
Committee  Management  Officer. 
National  Endowment  for  the 


Humanities,  Washington.  DC.  205U(i.  or 

call  (202)  786-0322. 

Stephen  |.  McCleary. 

Advisory  Committee  Management  Officer. 

jFR  Doc.  B5-14964  Filed  6-20-fl5:  8:4.S  am| 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Engineering; 
Open  Meeting 

In  accordance  with  the  P'ederal 
Advisory  Committee  Act,  Pub.  L.  92-46.3. 
the  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for 
Engineering. 

Date  and  time:  )uly  8-0. 1965:  9:00  a.m.-5:00 
p  m..  |uly  8:  9:00  a  m.-3iX)  p  m..  )uiy  9. 

Place:  .National  Science  Foundation.  lfl(Xi  V, 
Street  NW..  Room  540.  Washington.  DC. 
20550. 

Type  of  meeting:  Open. 

Contact  person;  Mrs.  Mary  Peats. 
Executive  Secretary.  Advisory  Committee  for 
Engineering.  Room  537.  National  Sciem-e 
Foundation.  Washington.  D.C.  20550, 
Telephone:  (202)  357-9571. 

Summary  minutes:  Mrs.  Mary  Poats  iil  the 
above  address. 

Purpose  of  Advisory  Committee  Meeting: 
To  provide  advice,  recommendations,  and 
counsel  on  major  goals  and  policies 
pertaining  to  Engineering  programs  and 
activities. 

Summarized  agenda:  Discussion  on  issues, 
opportunities  and  future  direction.s  for  the 
Engineering  Directorate:  discussion  of  the 
Engineering  Directorate  strategic  plans: 
reports  from  Directorate  Advisory  Committee 
Chairman:  discussion  with  NSF  Deputy 
Director  as  well  as  other  items. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
June  18, 1985. 

(PR  Doc.  85-14933  Filed  8-20-85:  8:45  am| 
MXING  COOC  75SS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Diablo 
Canyon;  Meeting 

The  ACRS  Subcommittee  on  Diablo 
Canyon  will  hold  a  meeting  on  July  10, 
1P85.  Room  1046. 1717  H  Street,  NW. 
Washington.  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  July  10. 1985 — 9:00  a.m. 
until  1:00  p.m. 
The  Subcommittee  will  review  NRC 
Staffs  evaluation  of  Pacific  Gas  and 
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Eleclric's  long-term  seismic  program 
plan  for  Diablo  Canyon. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  avuiluble  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept. 
and  questions  may  be  usked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  pruclicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  Pacific  Gas 
and  Flectric  Company,  the  .NRC  Staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  resheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  lime  allotted  therefore  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Elpidio  G.  Igne  (telephone  202/634-1414) 
between  8:15  a.m.  and  5:()0  p.m.  persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  8tc.,  which  may 
have  occurred. 

Dated:  June  18.  1985. 
Morion  VV.  Libarkin, 
Assistant  Execvtivi  Uirt\rtor  for  Project 
Hfvifw. 

|1-R  Doc.  85-15052  Filed  ^20-65;  8:45  am| 
BILLING  CODE  7590-01-M 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Long 
Range  Plan  for  NRC;  Meeting 

The  ACRS  Subcommittee  on  Long 
Range  Plan  for  NRC  will  hold  a  meeting 
on  July  10  and  11. 1985,  Room  1167. 1717 
n  Street  NW.,  Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

IVcdnesday.  July  10.  f 985— 9:00  a.m. 
until  the  conclusion  of  business 


Thursday.  July  11.  1985— 6:30  p.m.  until 
9:00  p.m. 
The  Subcommittee  will  continue 
discussions  on  developing  comments  on 
a  long  range  plan  for  the  NRC.  Topics 
under  discussion  are  primarily  technical 
issues  related  to  the  regulation  of 
nuclear  power  plant  safety  and  safety 
regulation  over  the  next  5  to  10  years. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
John  C.  McKinley  (telephone  202/634- 
1414)  between  8:15  a.m.  and  5:00  p.m. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
^individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Dated:  [une  18. 1985. 
Morton  W.  Libarkin, 
'  .Assistant  Executive  Director  for  Protect 
Heview. 
(FR  Doc.  85-15053  Filed  6-20-85:  8:45  am| 

BILLING  CODE  7S90-01-M 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Reactor 
Operations;  Meeting 

The  ACRS  Subcommittee  on  Reactor 
Operations  will  hold  a  meeting  on  July  9, 
1985,  Room  1046, 1717  H  Street,  NW. 
Washington.  DC. 


The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  July  9.  1985— 1:00  p.m.  until  the 
conclusion  of  business 

The  Subcommittee  will  discuss  recent 
operating  occurences. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NT^C  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Herman  Alderman  (telephone  202/634- 
1414)  between  8:15  a.m.  and  5:00  p.m. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  the  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  lune  18. 1985. 
Morton  W.  Libarkin. 
.Assistant  Executive  Director  for  Project 
Review. 
(FR  Doc.  85-15054  Filed  6-20-85;  8:45  am] 

BILLING  CODE  75»0-01-*l 


IDocket  No.  50-400] 

Carolina  Power  and  Ligtit  Co.  and  . 
North  Carolina  Eastern  Municipal 
Power  Agency;  Issuance  of 
Amendment  to  Construction  Permit 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
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issued  Ampndment  No.  4  to 
Construction  Permit  No.  CPPR-15a  for 
Shearon  Harris  Nuclear  Power  Plant. 
I'nil  1.  The  amendment  modifies  the 
construction  permit  to  reflect  issuance. 
by  the  Commission,  of  a  limited 
schcdular  Exemption  dated  June  5. 1985. 
from  the  requirements  of  10  CFR  Part  50. 
Appendix  A.  General  Design  Criterion  4 
w:th  respect  to  installation  of  certain 
protective  devices  and  consideration  of 
certain  dynamic  effects.  The  amendment 
is  effective  as  of  its  date  of  issuance. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  |*he  Act),  and  the 
Commission  s  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commissions  regulations  m  10  CFR 
Chapter  I.  which  are  set  forth  in  the 
amendment.  Prior  public  notice  of  this 
amendment  was  not  required  since  the 
Commission  has  determined  that  this 
amendment  does  not  involve  a 
significant  hazards  consideration. 

By  July  22. 1985.  the  applicants  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  construction  permit  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commissions  "Rules  of 
F'ractice  for  Domestic  Licensing 
Proceedings  ■  in  10  ClrH  Part  2  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  Hied  by  the  above 
date,  the  Commission  or  an  Atomic 
Sdfe^y  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
i'nd/or  petition  and  the  Secretar>  or  the 
dfisignated  Atomic  Safety  and  Licensing 
B  ;,ird  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

.•\s  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
fo.'-th  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explam  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner  s  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 


entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above.  Not  later 
than  fifteen  (15)  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  he 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fads  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  determined 
that  the  an:endment  involves  no 
signi'lcant  hazards  consideration,  if  a 
hearing  is  requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  fijr  a  heiiring  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  205.55.  Attention 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll  free 
call  to  Western  Union  at  (800)  325-6000 
(in  Missouri  (800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
George  Knighton:  petitioner's  name  and 
telephone  number  date  petition  was 
mailed:  plant  name:  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 


should  also  be  sent  to  the  Executive 
L»!«al  Director.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555, 
and  to  George  F.  Trowbridge.  Esq., 
Shaw.  Pittmari.  Potts  and  Trowbridge. 
1800  .M  Street  NW..  Washington.  D.C. 
20036. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
.Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(iHv)  and 
2.714(d). 

For  further  details  with  respect  to  the 
action,  see  (1)  the  application  for 
amendment  dated  May  31, 1985.  and 
related  submittals  dated  January  14.  and 
April  19.  1985.  (2)  Amendment  No.  4  to 
Construction  Permit  CPPR-158,  (3)  the 
Commission's  related  Safety  Evaluation. 
(4)  the  ExeiTiption  dated  June  5. 1985  (50 
FR  24719,  June  12. 1985).  and  (5)  the 
Notice  of  Environmental  Assessment 
and  Finding  of  .\o  Significant  Impact 
ddtrd  May  21.  1085  (50  FR  21673.  May 
28,  1B85).  .Ml  of  these  items  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street  NW  .  Washington.  DC. 
20555.  and  at  the  Wake  County  Public 
Library.  104  Fayetteville  Street,  Raleigh. 
North  Carolina  27601.  In  addition  a  copy 
of  items  (2).  (3),  (4).  unJ  [5]  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Reuulalory  Commission. 
Washington.  DC.  20555,  .^ttention: 
Director.  Division  of  Licensing.  Office  of 
Nuclear  Reactor  Regulation. 

Dated  a!  Dcthcsdd. -Mary land,  this  14th  day 
of  Junfi.  19BS. 

For  the  Nuclf^dr  Regu'atary  Commission. 
Hugh  L.  Thompson,  |r., 
D,rc('.or.  Dixisain  nf  Licensing.  Office  of 
Nuclfiir  fic'uctor  Regulation. 
(KR  Doc.  85-1.5057  Filed  6-20-85;  8:45  am) 
BILLIMG  CODE  7SM-01-M 


iOocket  No.  50-302] 

Florida  Power  Corp.  et  al^ 
Consideration  o\  issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
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considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
72.  issued  to  Florida  Power  Corporation 
(the  licensee),  for  operation  of  the 
Crystal  River  Unit  No.  3  Nuclear 
Generating  Plant  located  in  Citrus 
County.  Florida. 

The  proposed  amendment  would 
modify  the  Technical  Specifications 
(TSs)  related  to  the  High  Pressure 
Injection  (HPI)  Flow  Balance  Testing. 
HPI  Pump  and  Valve  Test,  and  the 
Emergency  Diesel  Generator  (EDG) 
Load  Test  to  allow  testing  during 
appropriate  operating  modes. 
Specifically,  the  proposed  amendment  is 
needed  to  provide  clarification  and 
resolve  conflicts  between  current  TSs 
and  commitments  made  to  the 
Commission  involving  low  temperature 
overpressurization  protection,  as 
follows: 

1.  TS  4.5.2.g  currently  requires  HPI 
flow  balance  testing  of  pump  and 
discharge  lines  during  shutdown. 
However,  pressure-temperature 
considerations  prevent  testing  during 
Modes  4,  5,  or  6.  Thus,  Mode  3  is  the 
most  appropriate  time  to  perform  the 
test. 

2.  TS  4.5.2.f  currently  requires  that  the 
HPI  valve  manual  actuation  be 
performed  during  shutdown  (Modes  4 
and  5),  which  conflicts  with  low 
temperature  overpressure  commitments 
which  require  "racking  out"  of  these 
valves  in  these  modes.  The  TS 
amendment  would  allow  actuation  of 
valves  during  Mode  6. 

3.  TS  4.8.I.I.2.C.  presently  requires  that 
tests  be  [>erformed  during  shutdown 
(Modes  4  or  5)  which,  for  TS  4.8.1.1.2.C.3 
and  5.  conflict  with  low  temperature 
overpressurization  protection 
commitments.  The  amendment  would 
permit  those  tests  to  be  performed  in 
Mode  3.  In  addition,  the  18-month 
frequency  requirement  would  be 
changed  for  this  cycle  only  to  permit 
performance  of  these  tests  during  the 
startup  for  Cycle  6.  The  specification 
would  also  be  changed  to  permit  other 
tests  in  this  section  to  be  performed  in 
Mode  6. 

These  revisions  to  the  Technical 
Specifications  would  be  made  in 
response  to  the  licensee's  application  for 
amendment  dated  May  1. 1985.  as 
revised  June  14. 198S. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commissions 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commissions 


regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  amendment  application  requests 
that  the  TSs  be  revised  to  allow 
performance  of  certain  Engineered 
Safeguards  Equipment  Tests  during 
more  appropriate  modes  instead  of 
during  shutdown  to  satisfy  commitments 
to  the  Commission's  staff  concerning 
low  temperature  overpressurization 
protection  considerations.  The  changes 
to  allow  performance  of  the  required 
surveillance  testing  of  the  HPI  Flow 
Balance  Test  and  EDG  Load  Test  during 
Mode  3  and  HPI  valve  testing  during 
Mode  6  involve  no  hardware  changes; 
they  simply  allow  the  tests  to  be 
performed  in  an  operating  mode  which 
would  prevent  or  reduce  the  possibility 
of  a  low  temperature  overpressurization 
occurrence  and  thereby  increase  the 
margin  of  safety. 

Based  on  the  above,  the  Commission's 
staff  has  determined  that: 

1.  The  probability  of  occurrence  or  the 
consequences  of  an  accident  would  not 
be  increased  above  those  previously 
analyzed  because  no  changes  are 
proposed  in  the  hardware  or  in 
acceptance  criteria  for  these 
surveillance  tests.  Mode  3  testing  would 
reduce  the  consequences  of  pressure 
transients  at  low  temperatures.  Testing 
the  HPI  valves  in  Mode  6  would 
preclude  any  possible 
overpressurization. 

2.  The  possibility  of  an  accident 
different  from  those  previously  analyzed 
would  not  result  from  these  changes 
because  these  systems  will  not  be 
operated  in  a  new  manner  or  differently 
than  described  in  the  Final  Safety 
Analysis  Report.  The  testing  will  just  be 
accomplished  in  the  mode  which 
provides  the  least  possibility  of  low 
temperature  overpressurization 
consistent  with  the  licensee's 
commitments. 

3.  The  margin  of  safety  would  not  be 
reduced  because  the  proposed 
amendment  does  not  involve  a 
relaxation  of  criteria  used  to  establish 
safety  limits.  In  fact,  the  amendment 
removes  inconsistencies  presently  in  the 
Technical  Specifications  to  assure 
meeting  licensee  commitments  regarding 
low  temperature  overpressure 
requirements. 

Therefore,  the  Commission's  staff 
proposes  to  determine  that  these 


changes  in  the  surveillance  program 
would  not  significantly  increase  the 
probability  or  consequences  of  an 
accident  previously  evaluated,  would 
not  create  the  possibility  of  a  new  or 
different  accident  from  any  accident 
previously  evaluated,  and  would  not 
involve  a  reduction  in  a  margin  of 
safety.  The  staff  proposes,  therefore,  to 
determine  that  the  proposed  amendment 
does  not  involve  a  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555.  ATTN: 
Docketing  and  Service  Branch. 

By  July  22. 1985.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2J  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
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entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
iilso  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 


significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC.  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington,  D.C.,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
32S-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  John  F.  Stolz:  petitioner's 
name  and  telephone  number;  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
D.C.  20555.  and  to  R.W.  Neiser.  Senior 
Vice  President  and  General  Counsel. 
Florida  Power  Corporation.  P.O.  Box 
14042.  St.  Petersburg,  Florida  33733. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  D.C,  and  at  the  Crystal 
River  Public  Library,  668  NW  First 
Avenue,  Crjstal  River.  Florida. 

Dated  at  Bethesda.  Maryland,  this  18th  day 
of  |une.  1965. 


For  the  Nuclear  Rpgulatory  Commission. 
John  F.  Stolz, 

Chief  Ope  rat  inn  fi  factors  Branch  No.  4. 
Division  of  Licensing. 
|KR  Uoc  85-15056  Filed  6-20-85:  8:45  amj 

BILLING  CODE  7M0-0t-M 


I  Docket  Nos.  50-369  and  SO-3701 

Duke  Power  Co.;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
the  Duke  Power  Company  (the  licensee) 
for  the  McCuire  Nuclear  Station.  Units  1 
and  2,  located  in  Mecklenburg  County, 
North  Carolina. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
proposed  amendments  would 
incorporate  into  the  McCuire  Unit  2 
license  authority  to  receive,  possess  and 
store  irradiated  fuel  assemblies  from 
Oconee  Nuclear  Station  under  the  same 
conditions  as  are  presently  authorized 
by  the  McCuire  Unit  1  license.  The 
conditions  granting  the  authority  to 
possess,  receive  and  store  irradiated 
Oconee  fuel,  as  contained  in  the 
McGuire  Unit  1  license,  would  not  be 
changed,  except  for  inclusion  of  Unit  2. 
The  amendments  would  not  increase  the 
inventory  of  Oconee  fuel  that  may  be 
received  at  the  McGuire  site,  but  would 
provide  for  storage  of  that  inventory  at 
cither  of  the  two  identical  McGuire 
Units. 

The  Need  for  the  Proposed  Action: 
The  licensee  desires  to  divide  the 
inventory  of  Oconee  irradiated  (spent) 
fuel  between  the  two  spent  fuel  pools 
upon  arrival  at  McGuire  Nuclear  Station 
to  reduce  any  later  need  for  on-site 
transfers  of  spent  fuel  in  order  to 
maintain  a  balanced  inventory  between 
the  two  McGuire  pools.  The  proposed 
amendments  would  not  authorize  the 
transfer  of  Oconee  fuel  assemblies  from 
one  McGuire  spent  fuel  pool  to  the 
other. 

Environmental  Impacts  of  the  Proposed 
Action 

A.  Transportation  and  Handling 

Pursuant  to  the  Decision  dated 
Auguust  10. 1981,  of  the  Atomic  Safety 
and  Licensing  Appeal  Board  (ALAB-651. 
14  NRC  370)  and  the  licensee's  letters  of 
application  dated  March  9, 1978,  and 
September  15. 1981.  the  Commission 
issued  on  October  27. 1981,  Amendment 
No.  8  to  Facility  Operating  License  NPF- 
9.  (The  licensee's  application  was 
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originally  filed  as  a  request  for 
amendment  to  Special  Nuclear 
Materials  License  SNM-1773. 
Subsequent  to  that  request,  NPF-9, 
which  incorporated  the  authorities  and 
requirements  of  SNM-1773  was  issued.) 
Amendment  No.  8  to  NPF-9  consisted  of 
license  conditions  and  Technical 
Specification  changes  to  authorize  the 
licensee  to  receive,  possess  and  store  at 
McGuire  Unit  1  300  irradiated  fuel 
assemblies  generated  at  the  Oconee 
Nuclear  Station.  In  connection  with 
issuance  of  that  amendment,  the 
Commission  issued  an  Environmental 
Impact  Appraisal  (EIA)  in  December 
1978  which  provided  an  analysis  of 
rcdiolo^icdl  and  non-radiological 
impacts  of  the  various  activities 
associated  with  the  proposal.  Those 
activities  included  the  operation  of  the 
McGuire  spent  fuel  storage  facility,  the 
motor  carrier  transportation  of  300  spent 
fuel  assemblies  (including  the  possible 
sabotage  of  spent  fuel  in  transit  and  the 
possible  consequences  of  a  severe 
transportation  accideot],  and  accidents 
during  the  handling  of  the  transported 
fuel  assemblies  at  destination.  The  EIA 
concluded  that  there  would  be  no 
environmental  impact  significantly 
affecting  the  human  environment 
attributable  to  the  prt^osed  action  and 
that  an  environmental  ipipact  statement, 
therefore,  was  not  warranted. 
Accordingly,  a  Negative  Declaration 
was  published  in  the  Federal  Register  on 
December  29, 1978  (43  FR  61057). 

No  changes  in  offsite  transportation  of 
Oconee  spent  fuel  are  involved  with  the 
proposed  amendments  because  of  the 
common  site  for  the  two  McGuire  Units 
and  because  no  increase  in  inventory  of 
Oconee  spent  fuel  at  the  McGuire  site  is 
proposed.  The  on-site  transportation 
route  for  the  motor  carrier  of  Oconee 
spent  fuel  destined  for  the  McGuire  Unit 
2  spent  fuel  pool  consists  of  the  same 
route  followed  to  the  Unit  1  pool  plus  an 
additional  distance  of  about  1000  feet 
immediately  around  and  to  the  opposite 
side  of  the  McGuire  Auxiliary  Building. 
The  additional  distance  corresponds  to 
the  route  used  by  the  licensee  v.'hen 
spent  fuel  generated  ^t  the  McGuire 
station  is  transferred  from  one  McGuire 
spent  fuel  pool  to  the  other  as 
authorized  by  Amendtnents  2.5  (Unit  1) 
and  6  (Unit  2).  The  eniironniental 
impact  of  transferring!  spent  fuel 

(    assemblies  along  thisiioute  has  been 
previously  evaluated  «nd  found  to  be 

[   insignificant.  Therefore,  the  change  in 
the  environmental  impacts  due  to  onsile 
transport  of  Oconee  s^ent  fuel  destined 
for  McGuire  Unit  2  wtuld  be 
insianificant. 


Cask  handling  procedures  in  both 
pools  are  identical  in  that  the  restrictive 
paths  used  for  moving  the  cask  in  and 
out  of  the  pit  and  platform  area  of  the 
Unit  2  pool  are  a  mirror  image  of  those 
paths  used  in  the  Unit  1  pool. 
Procedures  for  opening,  closing  and 
decontaminating  the  cask  are  specific  to 
the  cask  itself  and  will,  therefore,  be 
identical  between  pools. 

The  cask  tipping  analysis  for  Unit  1 
was  reviewed  during  the  hearing  which 
preceded  ALAB-651  and  is  addressed 
therein.  It  is  also  addressed  in  Chapter  9 
of  the  McGuire  FSAR.  The  same 
analysis  is  applicable  for  both  pools 
because  of  the  identical  pool  and  pit 
geometry  and  dimensions  between  the 
two  pools.  This  analysis  provided  an 
acceptable  demonstration  that  the  cask 
will  not  fall  into  the  spent  fuel  pool. 

Cask  and  fuel  handling  equipment 
between  the  Unit  1  and  Unit  2  pools  are 
identical.  Both  pools  have  125  ton 
capacity  overhead  cranes  used  for  cask 
movement.  Both  pools  are  equipped  with 
a  set  of  handling  tools  used  specifically 
for  the  Oconee  fuel.  The 
decontamination  pits  and  associated 
equipment  are  the  same  between  both 
pools  and  the  weir  gate  systems  for 
flooding  the  cask  pits  are  identical. 

The  Commission  has  recently 
completed  further  review  of  the  McGuire 
Units  1  and  2  overhead  handling 
systems  and  programs  used  to  handle 
heavy  loads  in  the  vicinity  of  the  reactor 
vessel,  near  the  spent  fuel  in  the  spent 
fuel  pool,  or  in  other  areas  where  a  load 
drop  may  damage  safe  shutdown 
systems  or  spent  fuel.  The  further 
review  was  based  upon  the  guidelines  of 
NUREG-0612.  "Control  of  Heavy  Loads 
at  Nuclear  Power  Plants."  Plants 
conforming  to  these  guidelines  (1)  will 
have  developed  and  implemented, 
through  procedures  and  operator 
tranining,  safe  load  travel  paths  such 
that,  to  the  maximum  extent  practical, 
heavy  loads  are  not  carried  over  or  near 
irradiated  fuel  or  safe  shutdown 
equipment,  and  (2)  will  have  provided 
sufficient  operator  training,  handling 
system  design,  load-handling 
instructions,  and  equipment  inspection 
to  ensure  reliable  operation  of  the 
handling  systems.  In  its  letter  dated 
March  12, 1985,  the  Commission 
concluded  that  these  systems  and 
programs  for  McGuire  meet  the 
guidelines  of  NUREG-0G12  and  that  a 
related  license  condition  contained  in 
paragraph  2.C.(8}  of  NPF-17  for  McGuire 
Unit  2  requiring  compliance  with  this 
NUREG  had  been  satisfied. 

Other  areas  which  are  considered  part 
of  the  overall  system  for  receipt, 
handling,  and  storage  of  spent  fuel  are 


the  receiving  area  and  related 
equipment,  the  spent  fuel  pool  building 
ventilation  system,  area  and  process 
radiation  monitoring  systems  and  the 
pool  water  filtration  system.  These  are 
all  additional  areas  where  the  two  spent 
fuel  pools  are  identical. 

Both  pools  share  common  emergency, 
health  physics,  security  and  safety 
procedures.  Additionally,  the  manpower 
requirements  for  performing  spent  fuel 
handling  related  work  would  be 
provided  by  the  same  group  for  both 
pools. 

Because  the  foregoing  systems  and 
procedures  are  identical  or  common  to 
each  McGuire  unit  and  no  additional 
Oconee  spent  fuel  will  be  stored  under 
the  proposed  amendments,  no  new 
environmental  impacts  due  to  handling 
aspects  are  associated  with  the 
proposed  action. 

B.  Radiation  Exposure  and  Waste 

On  September  24, 1984,  the 
Commission  issued  Amendment  No.  35 
to  NPF-9  and  Amendment  No.  16  to 
NPF-17  (Unit  2)  to  change  the  Technical 
Specifications  to  permit  an  expansion  of 
the  spent  fuel  pool  storage  capacity  at 
each  unit  from  500  to  1463  spent  fuel 
assemblies  by  replacing  racks  with  two- 
region  racks  which  utilize  neutron 
absorbing  materials  to  allow  closer 
spacing  between  stored  spent  fuel 
assemblies  (i.e..  by  reracking).  The 
design  of  the  new  racks  retained  the 
provisions  for  storage  of  Oconee  spent    t 
fuel,  and  the  Amendments  left  in  place 
the  previous  authorization  set  forth  by 
Amendment  8  to  NPF-9  for  such  storage 
by  Unit  1  and  provided  Technical 
Specifications  consistent  with  such 
storage  for  both  McGuire  units.  In 
connection  with  issuance  of 
Amendments  35  (Unit  1)  and  16  (Unit  2). 
the  Commission  reviewed  the 
radiological  and  nonradiologica! 
environmental  impacts  associated  with 
both  the  rerack  construction  activities 
and  subsequent  operations  of  the 
modified  facilities  and  found  no 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  published  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  in  the  Federal 
Register  on  September  19, 1984  (49  FR 
36715). 

The  licensee  has  recently  completed 
installation  of  the  new  spent  (fuel 
storage  racks  in  the  McGuire  Unit  2 
spent  fuel  pool  and  now  seeks  authority 
to  receive,  possess,  and  store  Oconee 
irradiated  fuel  assemblies  at  McGuire 
Nuclear  Station,  Unit  2.  subject  to  the 
same  conditions  established  for  Unit  1 
as  set  forth  bv  NPF-9,  Amendment  8. 
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The  Unit  1  license  would  be  amended  to 
reflect  the  granting  of  this  authority  to 
Unit  2.  Neither  proposed  amendment 
would  (1)  increase  the  total  number  of 
Oconee  irradiated  fuel  assemblies 
received  for  storage  at  the  McGuire  site 
relative  to  the  numt)er  (300)  currently 
authorized  for  Unit  1.  or  (2)  authorize 
transfer  of  Oconee  irradiated  fuel  from 
one  McGuire  unifs  spent  fuel  pool  to  the 
other 

The  Environmental  Assessment 
issued  in  connection  with  Amendments 
35  and  16  included  an  estimate  of  the 
increment  in  onsite  occupational  dose 
during  normal  operations  after  the  pool 
rerack  modlHcations  as  a  result  of  the 
increase  in  stored  fuel  assemblies  and 
concluded  that  storing  additional  fuel  in 
the  two  pools  would  not  result  in  any 
significant  increase  in  doses  received  by 
workers.  The  assessment  was  based 
upon  a  worst  case  radionuclide 
concentration  in  the  spent  fuel  pool 
recognizing  the  proposed  combinations 
of  Oconee  and  McGuire  generated  spent 
fuel  assemblies  (the  spent  fuel 
assemblies  themselves  contributed  a 
negligible  amount  to  dose  rates  in  the 
pool  area  because  of  the  depth  of  water 
shielding  the  fuel).  Because  the  allowed 
total  inventory  of  Oconee  spent  fuel  for 
the  McGuire  site  would  not  be 
increased,  the  proposed  division  of  that 
inventory  of  Oconee  spent  fuel  between 
the  two  identical  McGuire  spent  fuel 
pools  would  not  increase  either  pool's 
concentration  of  radionuclides  relative 
to  that  previous  worst  case. 
Consequently,  our  previous  conclusion 
(that  the  cnsitc  occupational  dose  to 
workers  during  normal  operations 
would  not  result  in  any  significant  dose 
increase  to  onsite  workers)  wotjld  not  be 
changed  for  the  proposed  amendments. 

The  Environmental  Assessment  for 
Amendments  35  and  16  also  concluded 
that  the  additional  dose  to  the  total 
body  due  to  the  spent  fuel  pool 
expansion  that  might  be  received  by  an 
individual  at  the  site  boundary  and  by 
the  population  within  a  50-mile  radius 
would  be  very  small  compared  to 
annual  exposure  to  natural  background 
radiation  in  the  United  States  Because 
the  two  McGuire  spent  fuel  pools  are 
located  within  close  proximity  of  each 
other  and  the  allowed  site  inventory  of 
Oconee  spent  fuel  is  not  increased, 
exposure  parameters  such  as  distance  to 
the  site  boundary  or  spacial  distribution 
of  the  source  term  (i.e.,  division  of  the 
stored  Oconee  spent  fuel  inventory 
between  the  two  McGuire  units)  have  an 
insignificant  effect  on  the  whole  body 
dose  at  or  beyond  the  site  boundary. 
Therefore,  any  change  in  whole  body 


dose  at  or  beyond  the  site  boundary 
would  be  insignificant. 

The  Environmental  Assessment  for 
Amendments  35  and  16  addressed 
radioactive  wastes  associated  with  the 
expanded  spent  fuel  storage  pools  and 
found  no  significant  additional 
environmental  impact  due  to  radioactive 
material  released  to  the  atmosphere,  the 
generation  of  solid  radioactive  wastes, 
or  radioactive  material  released  to 
receiving  water.  Because  the  inventory 
of  Oconee  spent  fuel  is  not  increased,  no 
significant  change  to  this  Hnding  would 
be  associated  with  the  proposed 
amendments.  With  respect  to  non- 
radioactive waste,  division  of  the 
Oconee  spent  fuel  between  McGuire 
units  would  not  result  in  significant 
additional  thermal  discharge  to 
receiving  waters.  Spent  fuel  pool  cooling 
equipment  and  resulting  overall  heat 
removal  capacities  of  both  pools  are 
identical.  Cooling  upgrade  of  either  pool 
was  found  to  be  unnecessary  during  the 
review  for  Amendments  35  and  16  and 
no  such  upgrade  is  needed  for  the 
proposed  amendments. 

C.  Conclusion 

The  foregoing  reviews,  and 
particularly  the  fact  that  the  design  of 
the  Unit  2  spent  fuel  pool  is  identical  to 
that  of  Unit  1  and  that  there  would  be  no 
increase  in  the  inventory  or  handling  of 
Oconee  fuel  for  the  McGuire  site, 
indicate  that  our  previous  environmental 
assessments  which  were  issued  in 
connection  with  NPF-9,  .Amendment 
Nos.  8  and  35.  and  NPF-17,  Amendment 
No.  16,  arc  applicable  with  respect  to 
the  proposed  action,  and  that  these 
earlier  findings  of  no  significant 
environmental  imp.'ct  would  not  be 
rhangod  by  the  proposed  amendments. 

No  cumulative  adverse  environmental 
impacts  are  associated  with  this 
proposed  action. 

Alternative  to  the  Proposed  Act  ions: 
Since  we  have  concluded  that  *he 
environmental  effects  of  the  proposed 
action  are  negligible,  any  alternatives 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendments.  That 
alternative,  in  effect,  is  the  same  as  the 
"no  action"  alternative  Neither 
alternative  would  reduce  environmental 
impacts  of  plant  operation  but  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Nuclear  Regulatory 
Commission's  Final  Environmental 
Statement  dated  April  1976  or  its 
addendum  dated  January  1981  related  to 
this  facility. 


Agencies  and  Persons  Consulted:  The 
\RC  staff  reviewed  the  licensee's 
requests  of  April  3,  May  14  and  June  12. 
1985,  and  did  not  consult  other  agencies 
or  persons. 

Findini!  of  S'o  Significant  Impact:  The 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments. 

Based  upon  this  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

Foi  further  details  with  respect  to  this 
action,  see  the  request  for  jimendnients 
dated  April  3, 1985.  and  its  suppU-ments 
dated  May  14  and  June  12, 1985.  which 
are  available  for  public  inspr^ction  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW.,  Washington.  D.C.. 
and  at  the  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station).  North  Carolina  28242. 

Dated  al  Bethesda.  Miin-Lind  this  18lh  dav 
of  |unn  1983 

For  the  Nuclear  Regulatory  Commission. 
Thomas  M.  Novak. 

Assistant  Director  for  Licensing.  Divisior,  of 
Licensing.  Office  of  Suclear  Reactor 
Regulation. 

|KR  Doc  85-15(l.S5  Filed  6-20-85:  8:45  am) 
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(Docket  No.  50-3341 

Duquesne  Light  Co.  et  a!.; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Appendix  B  of  the  Operating  License 
to  Duquesne  Light  Company.  Ohio 
Edison  Company  and  Pennsylvania 
Power  Company  (the  licensees),  for  the 
Beaver  Valley  Power  Station.  Unit  No.  1. 
located  in  Shippingport,  Pennsylvania 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
amendment  would  eliminate  in  its 
entirety  the  Appendix  B  Technical 
Specifications  and  any  reference  to  it  in 
the  Operating  Licen.se  for  Beaver  Valley 
Unit  No.  1.  Appendix  D  currently  only 
prescribes  that  offsite  soil  sampling  and 
infra-red  aerial  phojography  be  done, 
and  contains  administrative 
requirements  associated  with 
performance  of  these  surveillances. 
There  are  no  radio'ogical  specifications 
in  Appendix  B. 

The  action  is  responsive  to  the 
licensee's  application  for  amendment 
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dated  November  3. 1983,  as 
supplemented  by  letters  dated  July  31. 
l;)iH  and  March  21,  ISB.'i. 

The  Seed  for  the  Pivposed  Action: 
The  amendment  is  proposed  because  the 
licensee  considers  that  the 
environmental  surveillance 
requirements  prescribed  by  Appendix  B 
are  no  longer  needed;  sufficient 
surveillance  has  been  performed  in  past 
years  to  conclude  that  there  has  been  no 
environmental  damage  due  to  operation 
of  Beaver  Valley  Unit  1. 

Environmental  Impacts  of  the 
Proposed  Action:  The  proposed 
amendment  would  not  result  in  any 
modification  of  plant  systems, 
components  or  procedures. 
Consequently,  the  probability  of 
accidents  has  not  been  increased  and 
the  post-accident  radiological  releases 
will  not  be  greater  than  previously 
determined,  nor  does  the  proposed 
amendment  otherwise  affect 
radiological  plant  effluents.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
this  proposed  amendment 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
amendment  only  eliminates  surveillance 
requirements  as  described  above.  The 
pur>iuse  of  the  surveillance  requirements 
Vvss  to  determine  whether  there  would 
be  any  environmenta!  charge  associated 
•  with  normal  operation  of  Beaver  V;; !ley 
L'nit  1:  as  noted,  sufficient  siirveillariCe 
has  been  performed  to  conclude  that 
there  has  been  no  environmental 
damage  due  to  operation  of  the  plant. 
The  amendment  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

Alternative  Use  of  Resources:  This 
action  involves  no  use  of  resources  not 
previously  considered  in  the  Final 
Environmental  Statement  (construction 
perniii  .ind  operating  license)  for  the 
Beaver  Valley  Power  Station.  Unit  No.  1. 

Agnncies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
huin.Tn  environment. 


For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  3, 1983, 
and  supplements  dated  July  31. 1984  and 
March  21, 1985,  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington,  D.C..  and  at  the  B.  F. 
Jones  Memorial  Library,  863  Franklin 
Avenue,  Ahquippa,  Pennsylvania  15001. 

Dated  at  Bethesda.  Maryland  this  14th  day 
of  June,  1985. 

For  the  Nuclear  Regulatory  Commission. 
Gus  C.  Laioas, 

Assistant  Director  for  Operating  Reactors. 
Division  of  Licensing. 
|FR  Doc.  85-15058  Filed  6-20-^:  8:45  am 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Org.inizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

June  13, 1985. 

The  above  named  .national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12[rj{l)(B)  of  the 
Securities  Exchange  Act  of  19.34  pnd 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities. 

Alaska  Air  Group.  Inc.  (Delaware) 
(Holding  Company) 
Common  Stock,  Sl.OC  Par  Value.  (File 
No.  7-8-451) 
H.F.  Ahmanson  &  Company  (Delaware) 
Commcn  Stock.  No  Par  Value.  (File 
No.  7-8452) 
Crane-Company  (Delaware) 
Common  Stock,  $6.25  Par  Value.  (File 
No.  7-8453) 
Kyjor  Industrial  Corporation  (M.-chigan) 
Common  Slock.  $1  00  Far  Valup.  (File 
No.  7-o4,'>4) 
Longs  Drug  Stores,  Corporation 
(Maryland)  (Hcldiiig  Compar.y) 
Common  Stock.  No  Par  Vi^l'je.  fFile 
No.  7-8-455) 
Claire's  Stoies,  Inc. 
Common  Stock,  $.05  Par  Value.  (File 
No.  7-8456) 
Hea!th  Care  Property  Investors  Inc. 
Common  Stork.  Si  00  Par  Value,  (File 
No.  7-bVo7) 
Occidental  Petroleum  Corporation 
S2.50  Cumulative  Preferred  Stock. 
Sl.tK)  Par  Value.  (File  No.  7-8458) 
Occidental  Petroleum  Corporation 
S2.125  Cumulative  Preferred  Stock, 
SI .00  Par  Value,  (File  No.  7-8-; 59} 
Occidental  Petroleum  Corporation 
S2.30  Cumulaiive  Prefnired  Stock. 


$1.00  Par  Value.  (File  No.  7-8460) 
Occidental  Petroleum  Corporation 
$14.00  Cumulative  Preferred  Stock. 

Sl.OO  Par  Value.  (File  No.  7-8461) 
TransCanda  Pipelines.  Ltd. 
Common  Stock.  No  Par  Value,  (File 

No.  7-8462) 
Tultex  Corporation 
Common  Stock.  $1.00  Par  Value,  (File 

No.  7-8463) 
Universal  Development  Corporation 
Common  Stock.  $.01  Par  Value.  (File 

No.  7-8464) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  3, 1985,  written 
data,  views  and  arguments  concerning 
the  above-referenced  applications. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Cammis^ion.  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority. 
Shirley  E.  Hollis, 
Assistant  Secretary. 

[FR  Doc.  85-15045  Filed  5-20-85:  8:45  am) 
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5e<f-Regul3tory  Orga-iiiations; 
Applications  for  Unlisted  Trading 
Privilegts  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange,  Inc. 

Iiine  13  1985. 

The  above  named  national  securities 
e.xchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  ard 
Rule  12f-l  thereunder,  for  unlisted 
triding  privileges  in  the  following 
stocks: 
Petro-Lewis  Corporation 

Warra.'its  to  Purchase  Common  Stock. 
(File  No.  7-84391 
Gates  Lea.-jet  Corporation 

Common  Stock.  Sl.OG  Par  Value,  (File 
No.  7-8440) 
Allegheny  International.  Inc. 

Comm-jn  Stock,  S.ob^/s  Par  Value,  (File 
No.  7-8441) 
Culiinet  Software  Corporation 
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Common  Stock.  SlO  Par  Value.  (File 

No.  7-6442) 
Ih'ileman  (G.)  Brewing  Co. 
Common  Stock.  Si .00  Par  Value.  (File 

No.  7-8443) 
Iowa  Electric  Co. 
Common  Stock.  S2.50  Par  Value.  (File 

N;i.  7-6444) 
liimes  River  Corporation  of  Virginia 
Common  Stock.  SlO  Par  Value.  (File 

No.  7-8445) 
I.  I..  »  E.  Royalty  Trust  Co. 
Common  Slock.  .No  Par  Value.  (File 

No.  7-8446) 
Orange  Co..  Inc. 
Common  Stock.  S.IO  Par  Value.  (File 

No.  7-8447) 
Shaklee  Corporation 
Common  Stock.  No  Par  Value.  (File 

No.  7-8448) 
Wisconsin  Electric  Power 
Common  Stock.  SlO.OO  Par  Value.  (File 

No.  7-8449) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  3. 1985.  written 
data,  views  and  arguments  concerning 
the  above-referenced  applications. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington.  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Nt.irkrt  Regulation,  pursuant  to  delegated 
authority. 
Shirie>  E.  Hollis. 
Ass:stanl  SfcreUiry. 

|1  R  Dor  85-1.W46  Filed  6-2t>-8.'>;  8:43  amj 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

June  13.  \mo. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
si'curitv: 


CCA  Corporation 

Common  Stock.  S.60  par  value  (File 
No.  7-8450) 
This  security  is  listed  and  registered  on 
one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  3, 1985.  written 
data,  views  and  arguments  concerning 
the  above-referenced  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington.  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
application  is  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  hy  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  Hollis. 
Ass.'stunI  Serrptary: 
jFR  Doc  85-15044  Filed  6-20-85:  8:45  amj 
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[Release  No.  IC-14579;  File  No.  812-6088) 

Application  and  Opportuntity  for 
Hearing;  Crown  America  Life 
Insurance  Co.  et  al. 

lunc  14.  \m3. 

Notice  is  hereby  given  that  Crown 
.America  Life  Insurance  Company, 
Crown  America  Variable  Life  Separate 
Account  ("Account")  and  C.A.L. 
Investment  Services.  Inc..  the  Account's 
principal  underwriter  (collectively, 
"Applicants").  120  Bloor  Street  East. 
Toronto.  Canada  M4W  1B8.  filed  an 
application  on  April  11. 1985,  and  an 
amendment  thereto  on  May  30. 1985.  for 
an  order  of  the  Commission,  pursuant  to 
section  f)(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act"),  exempting 
Applicants  from  sections  26(a)(1). 
26(a)(2).  27(a)(1)  and  27(c)(2)  of  the  Act 
and  Rules  6e-2  (a)(7).  (b)(13)(i). 
(h)(13)(iii)  and  (c)(4)  thereunder  to  the 
extent  necessary,  as  described  in  the 
application.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of 
Applicants'  representations,  which  are 
summarized  below,  and  to  the  Act  and 
the  rules  thereunder  for  the  text  of 
rele\ant  provisions. 

Applicants  propose  to  offer  certain 
scheduled  and  single  premium  variable 
life  insurance  contracts  ("Contracts") 


through  the  Account  in  reliance  upon 
Rules  6c-3  and  6e-2  under  the  Act. 
Applicants  slate  that  the  Account  is 
registered  under  the  Act  as  a  unit 
investment  trust  and  has  four  sub- 
accounts, each  of  which  will  invest  in 
shares  of  a  corresponding  series  of 
Crown  America  Series  Fund,  Inc. 
("Fund  "),  an  open-end  management 
company  of  the  series  type.  According 
to  the  application,  this  structure  will 
permit  contractowners  to  allocate  cash 
value  among  four  investment  media. 

1.  Bank  as  Sub-Adviser 

Applicants  request  relief  from 
paragraph  (a)(7)  of  Rule  6e-2  to  the 
extent  necessary  to  permit  a  bank  to  act 
as  sub-adviser  to  three  of  the  four  series 
of  the  Fund.  Applicants  state  that  the 
Account  itself  will  not  have  an 
investment  adviser  inasmuch  as  it  is  a 
unit  investment  trust,  but  the  Fund  will 
be  advised  by  C.A.L.  Investment 
Management  Company.  Inc.,  a  wholly- 
owned  subsidiary  of  the  Company 
registered  under  the  Investment 
Advisers  Act  of  1940  ( "Advisers  Act"). 
Applicants  propose  that  the  Fund  have 
Marine  Midland  Bank  N.A.  ( 'Marine 
Midland")  as  sub-adviser  to  three  of  its 
four  series.  Marine  Midland,  according 
to  Applicants,  is  exempt  from  the 
Advisers  Act  pursuant  to  section 
202(a)(ll)  thereof.  Because  paragraph 
(a)(7).  in  effect,  requires  that  an 
investment  adviser  to  a  separate 
account  relying  on  exemptions  provided 
by  Rule  6e-2  register  under  the  Advisers 
Act.  Applicants  believe  the  Fund  may  be 
precluded  from  engaging  in  Marine 
Midland  as  a  sub-adviser  if  paragraph 
(a)(7)  were  to  apply  to  the  Fund.  In 
support  of  their  request  for  relief. 
Applicants  assert  that  Marine  Midland 
is  a  national  bank  subject  to 
comprehensive  regulation,  examination 
and  supervision  by  the  Comptroller  of 
the  Currency  and  that  use  of  Marine 
Midland  as  a  sub-adviser  to  the  Fund 
does  not  present  any  of  the  issues  or 
abuses  that  the  Act  and  the  rules  and 
regulations  thereunder  are  designed  to 
prevent. 

2.  Use  of  1980  Commissioners  Standard 
Ordinary  Mortality  Table 

Applicants  also  request  relief  from 
section  27(a)(1)  and  Rules  6e-2(b)(13)(i) 
and  (c)(4)  to  the  extent  necessary  to 
permit  the  use  of  the  1980 
Commissioners  Standard  Ordinary 
Mortality  Tables  ("1980  CSO  Tables") 
instead  of  the  1958  Commissioners 
Standard  Ordinary  Mortality  Table 
("1958  CSO  Table  ")  in  order  to  measure 
(1)  the  deduction  for  the  cost  of 
insurance  charge  in  determining  what  is 
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deemed  to  be  sales  load,  and  (2)  the  life 
expectancy  of  insureds  for  purposes  of 
measuring  sales  load.  Applicants 
explain  that  they  will  use  separate  1980 
CSO  Tables  in  computing  sales  load  for 
male  and  female  insureds  and  that  these 
tables  correspond  to  those  guaranteed 
by  Contracts.  In  support  of  their  request 
for  relief.  Applicants  state  that  the  1980 
CSO  Tables  reflect  more  contemporary 
mortality  assumptions  and  that,  in  most 
cases,  the  use  of  these  tables  will  result 
in  lower  cost  of  insurance  deductions 
than  would  the  use  of  the  1958  CSO 
Table.  Applicants  acknowledge, 
however,  that  for  certain 
contractowners  (i.e.,  ages  16-22),  the 
1980  CSO  Tables  specify  higher  charges. 
In  addition.  Applicants  believe  their 
request  for  relief  is  consistent  with 
amendments  to  Rule  6e-2  proposed 
Investment  Company  Act  Release  14421 
(March  15, 1985). 


3.  Deduction  of  Insurance  Charges  from 
Cash  Values 

Applicants  request  relief  from 
sections  26(a)(1),  26(a)(2),  27(c)(2),  a 
Rule  6e-2(b)(13)(iii)  to  permit  the 
deduction  of  insurance  charges  from 
cash  value.  In  support  of  their  request 
for  relief.  Applicants  assert  that  this  is 
consistent  with  proposed  amendments 
to  Rule  6e-2  referred  to  supra. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  July  9. 1985,  at  5:30  p.m.,  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  this  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attorney-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
isued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis. 
Assistant  Secretary. 
|FR  Doc.  85-15049  Filed  &-20-«5:  8:45  am] 

MlXma  CODE  MIO-OI-H 


[Release  No.  34-22154;  File  No.  SR-CBOE- 
85-15] 

Setf-Reguiatory  Organizations; 
Chicago  Board  Options  Exctiang«, 
incorporated;  Order  Approving 
Proposed  Rule  Change 

The  Chicago  Board  Options  Exchange. 
Incorporated  ("CBOE")  submitted  a 
proposed  rule  change  on  April  29. 1985. 
pursuant  to  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  '  and  Rule  19b-4  thereunder, ^^  to 
exempt  options  on  MCI  Communications 
("MCIC"),  an  over-the-counter  ("OTC") 
stock,  from  the  exchange's  listing 
standards  based  on  price.'  The 
Commission  solicited  comments  on  the 
proposed  rule  change,  but  received 
none.* 

Currently,  CBOE  Rule  5.3(a)(iv) 
provides,  in  pertinent  part,  that  the 
exchange  may  list  options  on  those 
underlying  securities  for  which  the 
market  price  per  share  of  the  underlying 
security  shall  have  been  at  least  $10.00 
on  each  business  day  of  the  three 
calendar  months  preceeding  the  date  of 
selection.  Because  of  the  lower  per 
share  market  price  of  MCIC  stock, 
CBOE's  current  listing  standards  would 
prohibit  an  overlying  option  from  being 
listed  on  the  exchange.' 

Nevertheless,  in  its  filing.  CBOE 
recites  the  Commission's  previously 
stated  belief  that  it  might  be  appropriate 
to  permit  options  trading  on  stocks  such 
as  MCIC,  which  has  a  lower  per  share 
market  price  than  required  by  the 
exchange's  current  listing  standards.*  In 
this  connection,  the  Commission 
indicated  that  the  substantial  trading 
volume  and  exceptionally  high  market 
values  of  OTC  stocks  such  as  MCIC 
appear  to  be  sufficient  to  protect  against 
the  speculative  abuse  or  manipulative 
potential  which  the  price  per  share 
criterion  is  designed  to  address.'' 


'  15  U.S.C.  788(b)  (1982). 

'  17  CFR  240.19b-4  (1984). 

'  Recently,  the  Commission  approved  a  CBOE 
proposed  rule  change  to  permit  the  trading  on  CBOE 
of  standardized  options  on  securities  that  are  not 
listed  and  registered  on  a  national  securities 
exchange  under  Section  12(a)  of  the  Act  but  are 
designated  as  Tier  I  National  Market  System 
securities  pursuant  to  Rule  llAa2-l  (b)(1)  of  the 
Act.  See  Securities  Exchange  Act  Release  No.  22104 
[tAay  31. 1985).  50  FR  24072  (June  7, 1985). 

*  The  proposal  was  noticed  for  comment  in 
Securities  Exchange  Act  Release  No.  22016  (May  6, 
1985),  50  FR  20334  (May  15, 1985). 

*  In  its  Tiling.  CBOE  indicated  that  its  delisting 
standards  also  would  jeopardize  listing  MCIC 
options.  In  particular.  Interpretation  .02  to  Rule  5.4 
provides,  in  part,  that  no  series  of  option  contracts 
will  be  opened  with  a  strike  price  of  less  than 
Sio.oo. 

*  See  Securities  Exchange  Act  Release  No.  22028 
(May  8, 1985).  50  FR  20310.  20325  n.l50  (May  15, 
1985).  and  accompanying  text. 

'  See  note  8.  Supra. 


CBOE  further  states  that  it  believes 
the  proposed  rule  change  is  consistent 
with  the  provisions  of  the  Act  and.  in 
particular.  Section  6(b)(5)  thereof,  in  that 
the  rule  change  will  permit  investors  in 
MCIC  stock  to  obtain  the  hedging 
benefits  of  trading  standardized  options 
in  an  auction  market  and  that  the 
capitalization,  volume,  and  number  of 
shareholders  of  MCIC  stock 
counterbalance  the  lower  per  share 
market  price  of  MCIC  stock. 

For  the  reasons  stated  above,  and  in 
Securities  Exchange  Act  Release  No. 
22026,  the  Commission  finds  that 
CBOE's  proposal  to  exempt  MCIC 
securities  from  the  exchange's  listing 
and  delisting  criteria  regarding  price  is 
consistent  with  Section  6  of  the  Act.* 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  June  17, 1985. 

Shirley  E.  HoUis 

Assistant  Secretary. 

[FR  Doc.  85-15048  Filed  6-20-85:  8:45  am) 

BILUNO  CODE  MIO-OI-M 


(Release  No.  IC-14578  (Filed  No.  812-6108)1 

Tlie  Calvert  Fund;  Application  and 
Opportunity  for  Hearing 

June  14, 1985. 

Notice  is  hereby  given  that  The 
Calvert  Fund  ("Applicant"),  1700 
Pennsylvania  Avenue  NW.,  Washington, 
D.C.  20006,  filed  an  application  on  May 
6, 1985,  for  an  order  pursuant  to  section 
6(c)  fo  the  Investment  Company  Act  of 
1940  ("Act")  exempting  Applicant  from 
the  provisions  of  Sections  2(a)(32), 
2(a)(35),  22(c)  and  22(d)  of  the  Act  and 
Rule  22C-1  thereunder,  to  the  extent 
necessary  to  permit  Applicant  to  assess 
a  contingent  deferred  sales  load  on 
certain  redemptions  of  its  shares  and  to 
permit  a  waiver  of  the  contingent 
deferred  sales  load  with  respect  to 
certain  redemptions.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 


•  As  a  general  matter,  the  Commission  believes 
that  such  ad  hoc  listings  of  additional  options  in  the 
absence  of  amendments  to  the  self-regulatory 
organizations'  ("SRO")  general  eligibility  criteria  for 
underlying  securities  are  inapppropriate.  In  this 
regard,  the  CBOE  has  indicated  that  it  is  working 
with  the  other  options  SROs  to  develop  uniform 
listing  criteria  that  would  apply  generally  to  both 
MCI  and  other  simiarly  situated  underlying 
securities.  The  Commission  expects  that  such 
revised  criteria  will  be  submitted  by  CBOE  in  the 
near  future. 
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stiitement  for  the  rppresentationn 
contained  therein,  which  are  . 
suinm.irized  below,  and  to  the  Act  and 
the  mil's  thereunder  for  the  elpvant 
provisions  thereof 

According  to  the  application. 
Applicant  is  registered  under  the  Act  a« 
a  no-lt)dd.  diversified,  open-end 
management  investment  company 
oiuanized  as  a  Massachusetts  business 
trust.  Further.  .Applicant  states  that  it  is 
ii  series  company  which,  at  the  time  thf 
npplication  wa.s  initially  filed,  offered 
two  series  to  the  public:  the  Equity 
I'ortfoiio  and  the  Income  Portfolio. 
Applicant  proposesto  offer  a  third 
s«-ries.  the  Washington  Area  Growth 
Portfolio  (the  "Portfolio").  Applicant 
stales  that  Calvert  Asset  Management 
Company.  Inc..  is  the  Portfolio's 
investment  adviser.  Applicant  further 
states  that  Calvert  Securities 
Corporation  is  the  administrator  and 
principal  underwriter  for  the  Portfolio. 

Applicant  proposes  to  offer  shares  of 
the  Portfolio  without  an  initial  sales 
charge  but  subject  to  a  contingent 
deferred  sales  charge  upon  certain 
redemptions.  Applicant  represents  that 
in  no  event  could  the  aggregate  amount 
of  such  contingent  deferred  sales  charge 
ev  cr  exceed  6"^  of  the  aggregate 
purchase  payments  made  by  an 
investor.  Applicant  represents  that  the 
contingent  deferred  sales  charge  would 
not  be  applicable  to  shares  of  either  the 
F.quity  Portfolio  or  the  Income  Portfolio, 
and.  therefore.  Applicant  requests  that 
the  order  apply  only  to  the  Portfolio  and 
to  any  other  portfolios  of  the  Applicant 
that  may  be  established  by  Applicant  at 
any  time  in  the  future. 

Applicant  states  that  the  contingent 
deferred  sales  charge  will  be  imposed  if 
an  investor  redeems  an  amount  which 
causes  the  value  of  the  investor's 
account  with  the  Portfolio  to  fall  below 
the  total  dollar  amount  of  purchase 
payments  made  by  the  investor  during 
the  SIX  preceding  years.  Applicant 
further  states  that  no  contingent 
deferred  sales  charge  would  be  imposed 
should  an  investor  redeem  amounts 
derived  from  (1)  increases  in  the  value 
of  the  account  above  the  total  dollar 
amount  of  purchase  payments  during  the 
purchase  period  (either  through 
appreciation  in  Portfolio  net  asset  value 
or  through  remvestment  of  dividends 
and  capital  gains  distributions  in 
additional  shares  of  the  Portfolio)  or  (2) 
purchase  payments  made  more  than  six 
years  prior  to  the  date  of  the 
redemption. 

Applicant  states  that  where  a 
contingent  deferred  sales  charge  is 
imposed,  the  amount  of  the  charge  will 
be  6%  for  redemptions  made  within  one 
year  of  the  applicable  purchase 


payments,  and  the  amount  of  the  charge 
will  decline  by  1%  each  year  thereafter. 
Applicant  states  that  no  charge  will  be 
imposed  for  redemptions  occurring 
during  the  seventh  and  subsequent 
years.  Applicant  represents  that  the 
amount  of  the  contingent  deferred  sales 
charge  (if  any)  is  calculated  by  (1) 
determining  the  date  (or  dates)  on  which 
the  investor  made  the  purchase 
payment(s)  which  is  (are)  the  source  of 
the  redemption,  and  (2)  applying  the 
appropriate  percentage(sj  to  any  po.'tion 
of  the  redemption  subject  to  the  charge. 
Applicant  further  represents  that  the 
maximum  amount  to  which  this  charge 
may  be  applied  on  a  cumulative  basis 
will  not  exceed  the  total  purchase 
payments  actually  made  by  the  investor. 
Finally,  Applicant  represents  that  in 
determining  whether  a  contingent 
deferred  sales  charge  is  payable  and.  if 
so.  the  percentage  charge  applicable,  it 
will  be  assumed  that  shares  first 
purchased  are  the  Prst  to  be  redeemed. 

Applicant  states  that,  pursuant  to  Rule 
I2l>-1  under  the  Act.  Applicant  has 
adopted  a  plan  of  distribution  (the 
"Distribution  Plan")  under  which 
Applicant  will  pay  Calvert  Securities 
Corporation  up  to  1.25%  annually  of 
.'Applicant's  average  net  assets.  Calvert 
Securities  Corporation  has  undertaken 
to  pay  dealers  which  sell  shares  of  the 
Portfolio  an  amount  equal  to  4%  of  the 
value  of  the  shares  sold  by  the  dealer.  In 
order  to  protect  the  distributor  from 
losses  due  to  early  redemptions  of 
shares.  Applicant  believes  that  the 
imposition  of  the  proposed  contingent 
deferred  sales  charge  to  recover  some 
portion  of  the  distribution  expenses 
incurred  in  the  sale  of  those  shares  is 
appropriate. 

Applicant  proposes  to  waive  the 
contingent  deferred  sales  charge  on  any 
redemption  following  the  death  or 
disability  (as  defined  in  the  Internal 
Revenue  Code)  of  a  shareholder  of  the 
Portfolio.  Applicant  contends  that 
waiver  of  the  contingent  deferred  sales 
charge  in  extraordinary  circumstance  of 
death  or  total  disability  is  justified  by 
considerations  of  basic  fairness. 
.Applicant  also  proposes  to  waive  the 
contingent  deferred  sales  charge  on  total 
or  partial  redemptions  made  in 
connection  with  a  lump-sum  or  other 
distribution  in  the  case  of  a  IRA.  Keogh 
Plan  or  custodial  account  under  Section 
403(b)  of  the  Code  following  attainment 
of  age  59Vi.  in  the  case  of  a  tax-qualified 
retirement  plan  following  retirement, 
and  with  respect  to  any  redemption 
resulting  from  a  tax-free  return  of  an 
excess  contribution  to  an  IRA.  Applicant 
believes  that  it  would  be  fair,  equitable 
and  in  the  public  interest  and  the 
interest  of  the  shareholders  for  the 


contingent  deferred  sales  charge  to  be 
waived  on  redemptions  in  these 
circumstances  because  the  redeeming 
shareholder  is  a  member  of  a  class  of 
shareholders  which  is  favored  under 
federal  tax  laws  or  federal  securities 
laws.  Applicant  also  states  that  the 
proposed  waiver  for  retirement  plans  is 
also  consistent  with  the  purposes  of  the 
Portfolio  ber.ause  the  Portfolio  is 
designed  for  long-term  investors. 

Applicant  also  proposes  to  waive  the 
contingent  deferred  sales  charge  in 
connection  with  all  shares  of  the 
Portfolio  purchased  by  officers, 
directors,  employees  and  agents  of 
Applicant.  Calvert  Asset  Management 
Company.  Inc.  and  all  of  their  affiliated 
entities,  including  Acacia  Mutual  Life 
Insurance  Company  of  Washington. 
U.C,  Calvert  Asset  Management 
Company.  Inc..  and  Calvert  Shareholder 
Services.  Inc.  Applicant  states  that 
purchases  made  by  or  for  the  benefit  of 
members  of  the  immediate  families 
thereof  would  also  be  subject  to  the 
waiver.  Applicant  further  states  that 
shares  to  which  this  waiver  would  apply 
may  not  be  resold  except  to  Applicant. 
Applicant  states  that  the  contingent 
deferred  sales  charge  is  imposed  to 
recover  all  or  some  of  the  sales  and 
promotional  expenses  incurred  in  the 
marketing  of  shares  of  the  Portfolio,  and 
with  respect  to  shares  purchased  by 
those  persons  identified  above,  no 
significant  marketing  or  selling  expenses 
are  incurred  because  these  persons  are 
closely  related  to  Applicant,  have 
knowledge  of  or  have  ready  access  to 
relevant  information  pertaining  to 
Applicant,  and  need  not  be  solicited  by 
Applicant. 

Applicant  also  proposes  to  waive 
indirectly  the  contingent  deferred  sales 
charge  in  connection  with  a  one-time 
reinvestment  privilege.  Applicant  states 
that  it  will  allow  a  Portfolio  shareholder 
who  has  made  a  partial  or  complete 
redemption  to  reinvest  all  or  part  of  the 
redemption  proceeds  and  receive  a  pro 
rata  credit  for  any  contingent  deferred 
sales  charge  paid,  provided  such 
reinvestment  is  effected  within  30  days 
after  the  redemption.  For  purposes  of 
determining  the  amount  of  contingent 
deferred  sales  charges  payable  on  any 
subsequent  redemptions.  Applicant 
states  that  the  purchase  payment  made 
through  exercise  of  the  reinvestment 
privilege  will  be  deemed  to  have  been 
made  at  the  time  of  the  initial  purchase 
(rather  than  at  the  time  the  reinvestment 
was  effected).  Applicant  states  that  the 
proposed  reinvestment  privilege  and 
each  of  the  other  proposed  waiver 
circumstances  described  herein  are  fully 
consistent  with  the  policy  underlying 
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and  provisions  of  Rule  22d-l,  as 
recently  revised  by  the  Commission. 

Applicant  requests  an  exemption  from 
section  2(a)(32)  of  the  Act  to  the  extent 
necessary  to  premit  it  to  qualify  as  an 
open-end  company  under  section  5(a)(1) 
of  the  Act.  Applicant  also  request  an 
exemption  from  the  provisions  of 
sections  2(a)(35).  22(c)  and  22(d)  of  the 
Act  and  Rule  22c-l  thereunder  to  the 
extent  necessary  to  Implement  the 
proposed  changes.  Applicant  submits 
that  the  order  of  exemption  requested  is 
appropriate  and  in  the  public  interest,  is 
consistent  with  the  protection  of 
investors,  and  is  consistent  with  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  July  8. 19a5,  at  5:30  p.m..  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any.  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attorney-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion.  | 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority.    | 

Shiriey  E.  HoUis,         | 

Assislant  Secretary.    ] 

(FR  Doc,  85-15050  Filed  6-20-85;  8:45  am] 

BILLINQ  COOC  M10-01-M 


[Release  No.  34-22152;  RIe  No.  SR-OCC- 

85-71 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corp.;  Filing  of  a 
Proposed  Rule  Change 


June  17, 1985. 

The  Options  Clearing  Corporation 
("OCC")  on  May  29, 1985,  submitted  a 
proposed  rule  change  to  the  Commission 
under  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (the  "Act").  The 
Commission  is  publishing  this  notice  to 
solicit  public  comment  on  the  proposal. 

OCC's  proposal  would  establish  a 
pilot  program  permitting  Clearing 
Members  to  deposit  escrow  receipts 
with  OCC  in  lieu  of  OCC  margin  on 


short  index  call  option  positions  carried 
for  customer  accounts. '  OCC  currently 
does  not  accept  escrow  receipts  for  idex 
option  margin  and  believes  that  this  has 
discouraged  broad  institutional 
participation  in  the  index  option 
markets. 

OCC's  proposal  would  amend  OCC 
Rule  1801,  which  currently  prohibits 
Clearing  Members  from  depositing 
escrow  receipts  for  index  option  margin. 
Under  amended  Rule  1801,  escrow 
receipts  could  be  deposited  only  for 
short  index  call  option  positions.^ The 
escrow  receipt  would  be  issued  by  a 
bank  or  trust  company  approved  by 
OCC  (the  "depository")  holding  an 
escrow  deposit  for  the  account  of  a 
Clearing  Member's  customer.  Escrow 
deposits  may  consist  of  any 
combination  of  cash,  cash  equivalents,' 
and  common  stocks  listed  on  a  national 
securities  exchange  or  included  in  the 
current  List  of  Over-The-Counter 
("OTC")  Margin  Stocks  published  by  the 
FRB.* 

Under  the  terms  of  the  escrow  receipt 
to  be  used  by  OCC,  the  customer  on 
whose  behalf  a  Clearing  Member  makes 
a  deposit  authorizes  the  liquidation  of 
the  depsoit  to  the  extent  necessary  to 
perform  the  depository's  obligations  to 
OCC.  Those  obligations  arise  when 
OCC  certifies  to  the  depository  that  an 
exercise  notice  for  a  specified  number  of 
index  call  option  contracts  of  the  series 
convered  by  the  escrow  receipt  has 
been  assigned  to  the  customers'  account 
of  the  Clearing  Member  that  deposited 
the  escrow  receipt.  The  depository's 
obligations  are  to  pay  to  OCC  an 
amount  of  cash  equal  to  the  product  of 
(a)  the  number  of  contracts  assigned  * 


'  OCC's  filing  would  implement  several  similar 
exchange  proposals  to  create  a  one  year  pilot 
escrow  receipt  program.  See  file  nos.  SR-Amex-«4- 
33;  SR-CBOE-«4-28;  SR-NYSE-84-35;  SR-PI ILX- 
85-18. 

'OCC  notes  that,  while  escrow  deposits 
theoretically  could  be  accepted  for  short  put  option 
positions,  there  appears  to  be  no  significant  demand 
for  that  at  present.  Also.  OCC's  processing  system 
currently  is  not  programmed  to  accept  escrow 
receipt  deposits  for  puts. 

'Cash  equivalents  are  financial  instruments 
meeting  the  requirements  of  §  220.8(a)(3)(ii)  of 
Regulation  T  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  ("FRB  "|  (12  CFR 
220.8(a)(3)(ii)). 

'Although  the  deposit  itself  need  not  include  any 
stocks,  under  the  form  of  escrow  receipt  to  be  used 
by  OCC  the  depository  would  be  required  to 
maintain  a  written  affirmation  from  the  customer 
that  the  customer  was  writing  against  a  diversified 
stock  portfolio. 

'  Up  to  the  number  of  contracts  covered  by  the 
escrow  receipt. 


and  (b)  the  exercise  settlement  amount  * 
plus  all  applicable  commissions  and 
other  charges.  All  deposited  property 
not  paid  to  OCC  under  these  provisions 
must  remain  in  th6  custody  of  the 
depository  until  release  by  OCC. 

Amended  OCC  Rule  1801  would 
protect  OCC  against  the  decline  in  value 
of  deposited  property.  If  the  total  market 
value  '  of  deposited  property  falls  under 
50  percent  of  the  product  of  (a)  the 
number  of  option  contracts  covered  by 
the  deposit  and  (b)  the  aggregate  current 
index  value  of  the  underlying  index 
group,  then  OCC  may  disregard  the 
escrow  receipt  and  require  margin  to  be 
deposited  to  cover  the  short  positions 
previously  covered  by  the  escrow 
receipt. 

OCC's  proposal  also  would  make  a 
conforming  amendment  to  OCC  Rule  610 
to  exempt  from  OCC's  margin 
requirements  short  index  call  positions 
covered  by  escrow  deposits.  Other 
provisions  of  OCC  Rule  610,  which 
governs  generally  the  deposit  of 
underlying  securities  for  margin 
purposes,  would  apply  to  index  option 
escrow  receipts.* 

OCC  has  included  various  safeguards 
in  the  terms  of  the  escrow  receipt. 
Depositories  must  be  banks  or  trust 
companies  regulated  by  state  or  Federal 
authorities  and  must  have  capital  stock 
of  at  least  $20,000,000.  Depositories  must 
maintain  custody  of  deposited  property 
either  by  holding  specific  certificates  or 
by  segregating  part  of  a  fungible  bulk  of 
securities  on  the  books  of  a  "financial 
intermediary"  under  the  Delaware 
Uniform  Commercial  Code.  Depositories 
must  certify  that  deposited  securities  are 
in  good  deliverable  form  or  that  the 
depository  has  unrestricted  power  to  put 
them  in  good  deliverable  form. 


'The  "exercise  settlement  amount"  is  the 
difference  between  the  aggregate  exercise  price  and 
the  aggregate  current  index  value.  See  OCC  Rule 
1801  and  Article  XVll.  i  1  of  OCC's  By-Laws. 

'  In  calculating  the  value  of  deposited  property, 
cash  equivalents  and  common  stocks  shall  be 
valued  at  their  closing  sale  pnces  (if  subject  to  last 
sale  reporting)  or  closing  bid  prices  (if  not  subject  to 
last  sale  reporting)  on  the  day  value  is  calculated. 
However,  no  value  will  t>e  attributed  to  cash 
equivalents  that  do  not  meet  the  FRB's  Regula'ion  T 
requirements  or  to  common  stocks  that  are  no 
longer  Usted  on  a  national  securities  exchange  or 
included  in  the  FRB's  current  List  of  OTC  Margin 
Stocks. 

Clearing  Members'  customers  would  be  permitted 
to  substitute  qualified  properly  for  property 
previously  included  in  an  escrow  deposit  if  the 
current  market  value  of  the  substitued  properly  is  at 
least  as  great  as  the  property  replaced. 

"For  example,  deposits  must  be  made  in 
accordance  with  applicable  law  and  must  bo 
delivered  to  OCC  or  withdrawn  from  OCC  in 
accordance  with  specified  timeframes. 
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DeposiJories  also  must  certify  that 
deposited  property  is  qualified  under 
iimended  OCC  Rule  18m  and  is  of 
sufficient  market  value.  In  that  regard, 
each  depository  must  provide  OCC  on 
request  a  current  list  of  the  contents  of 
the  deposit  and  must  notify  its  cnistomei 
and  request  that  the  customer 
supplement  the  deposit  if  its  total 
market  vlaue  is  less  than  55  percent  of 
current  option  position  value.  The 
depository  also  must  notify  OCC  if  the 
total  market  value  of  the  deposit  falls  to 
less  than  50  percent  of  current  position 
value  (at  which  point.  OCC,  under  OCC 
Rule  1801,  can  disregard  the  escrow 
recript  and  require  OCC  margin  on  the 
now  substantially  uncovered  short 
positions).  Finally,  the  depository  may 
not  subiecl  (ur  permit  the  customer  to 
subject)  deposited  property  to  any  lien 
and  must  notify  OCC  promptly  of  any 
attempt  to  subject  the  property  to  alien. 

OCC  believes  thai  the  proposal  is 
consistent  with  the  Act  in  general,  and 
in  particular  with  Section  17A  of  (he 
Act.  because  it  would  foster  broader 
institutional  participation  in  the  index 
option  markets.  In  addition.  OCC 
believes  that  the  proposal's  limits  on  use 
of  index  option  escrow  receipts  provide 
adequate  protection  for  OCC  and  OCC's 
Clearing  Members  in  the  event  of  a 
default  by  a  Clearing  Member  or  its 
customer. 

To  assist  the  Commission  in 
determining  whether  to  approve  the 
propos.ll  or  institute  proceedings  to 
delermine  whether  to  disapprove  the 
proposal,  written  data,  views  and 
arguments  concerning  the  proposal  are 
invited  within  21  days  from  the  date  this 
notice  is  published  in  the  Federal 
Register.  Please  file  six  copies  of 
( omments.  referring  to  File  No.  SR- 
C)C:C-K5-7.  with  the  Secretary  of  the 
Commission.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC.  20549.  by  July  12, 19B5 

Copies  of  all  documents  related  to  the 
proposal,  other  than  those  which  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  I'.S.C.  552.  may 
be  inspecl(!d  and  copied  at  the 
Commission  s  Public  Reference  Room, 
450  Fifth  Street  NW..  Washington.  DC. 
diid  at  OCC's  principal  offices. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  detcgnted 
Miilh(>rif\ 
Shirle>  E.  IMii». 
Assistant  Secretary. 
\VH  [)<M    H.'V-iao*?  Filed  »-2«MJ5;  8:4.5  dm) 

BU.LIMC  COOC  WIO-OI-M 


DEPARTMEMT  OF  TRANSPORTATION 
Federal  Highway  Administration 

I FMWA  Docket  No.  85-131 

Methodology  for  Attiitniting  Federal 
Highway  Trust  Fund  Receipts  to  ttie 
States:  Policy  Statement 

AGENCY:  Federal  Mighway 
Administration  (FHWA).  DOT. 
ACnOM:  Notice  of  policy  statement; 
request  for  conunents. 


SUMMARY:  This  Notice  presents  a 
statement  of  policy  regarding  the 
methodology  used  by  FlfWA  for 
estimating  Highway  Trust  Fund  (HTF) 
receipts  attributable  to  the  States  for  use 
in  determining  the  minimum  allocation 
of  Federal-aid  highway  funds  in 
accordance  with  Section  157.  Chapter  1. 
Title  23,  United  Stales  Code.  This  policy 
wdl  be  reevaluated  periodically; 
therefore,  a  comment  period  is  being 
provided. 

DATE:  Conmients  must  be  received  on  oi 
before  .-\ugu8t  5, 1985. 
ADDRESS:  Submit  written  comments, 
preferably  in  triplicate,  to  F'HWA 
Docket  .No.  85-13.  Federal  Highway 
Administration,  Room  4205,  HCC-IO  40() 
Seventh  Street  SW..  Washington.  D.C. 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  8:30  a.m.  and  3:30  p.m.. 
ET.  Monday  through  Friday,  except  for 
legal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
postcard 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  R.  Weeks.  Office  of 
Highway  Planning.  (202)  426-0160,  or 
Mr.  Michael  ].  I.aska.  Office  of  the  Chief 
Counsel.  (202)  426-0761.  Federal 
Highway  Administration,  400  Seventh 
Street  SW..  Washington.  D.C.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m.,  FT, 
Mondiiy  through  Frida\ 
SUPPLEMCNTARV  INFORMATION:  On 
Januarj-  6. 1983.  the  President  signed  into 
Ir.w  the  Surface  Transportation 
Assistance  Act  of  1982  (STAA).  (Pub.  L 
97-124.  96  Stat.  2131).  Section  150 
(codified  as  section  157,  Title  23.  United 
States  Code),  provides  that  "...  a 
State's  percentage  of  total 
apportionments  in  each  such  fiscal  year 
of  Interstate  highway  substitute, 
primary,  secondary,  lilterstate.  urban, 
bridge  replacement  and  rehabilitation, 
hazard  elimination,  and  rail-highway 
crossings  funds  .  .  .  shall  not  be  less 
thjin  85  per  centum  of  the  percentage  of 
estimated  tax  payments  attributable  to 
highway  users  in  that  State  paid  into  the 
Highvviiv  Tnist  Fund,  other  than  the 


Mass  Transit  Account,  in  the  latest 
fi.siuil  year  for  which  data  in  available." 

The  FHWA  has  the  responsibility  for 
estimating  the  HTF  receipts  attributable 
to  each  State  in  accordance  with  this 
provision.  Tolcil  HTF  receipts  are 
reported  by  type  of  tax  (e.g..  gasoline, 
diesel.  tires,  etc.)  to  FHWA  by  the 
Department  of  the  Treasury.  Since 
reported  receipts  are  not  directly  linked 
to  the  State  in  which  final  payment  is 
made  by  the  highway  user,  estimated 
tax  payments  attributed  to  highway 
users  in  each  State  must  be  based  on 
surrogates.  Tliis  estimate  is  reported  in 
Table  FE-221  published  annually  in  the 
"Highway  Statistics"  report.  Table  FE^ 
221  for  Fiscal  year  (FT)  1984  is  included 
with  this  policy  statement.  (Other  tables 
referred  to  in  this  Notice  are  published 
in  the  annual  "Highway  Statistics  ' 
report  and  are  available  from  the 
Highway  Statistics  Division.  Office  of 
Highway  Planning.) 

Prior  to  enactment  of  the  STAA  of 
1982,  Table  F'E-221  was  essentially  used 
for  informational  purposes:  that  is,  the 
table  had  no  bearing  on  apportionments 
or  allocations  of  Federal-aid  highway 
funds.  Since  the  table  now  serves  as  the 
basis  for  determining  the  minimum 
allocation  of  Federal-aid  highway  funds, 
FHW.A  has  determined  that  a  change  in 
the  methodologi  used  for  attributing 
HTF  receipts  to  the  States  is  necessary 
to  ensure  that  the  intent  of  23  U.S.C.  157 
is  met  and  that  procedures  properly 
reflect  the  new  highway-user  tax 
structure  contained  in  the  STAA  of  1982 
and  the  Deficit  Reduction  Act  of  1984, 
Pub.  L.  98-369.  98  Stat.  494. 

Title  23.  U.S.C.  157  provides  that  the 
minimum  allocation  shall  be  based  on 
".  .  .  estimated  tax  payments 
attributable  to  highway  users.  .  .  ." 
There  are  two  approaches  to  attributing 
HTF  receipts  to  the  States  which  could 
meet  the  intent  of  23  U.S.C.  157.  The  first 
is  based  on  tax  incidence  (where  the  tax 
is  assumed  to  be  paid  by  the  end  user  or 
ultimate  purchaser  of  the  product  taxed) 
although  in  fact,  the  tax  on  gasoline  and 
tires  is  paid  by  the  producers  in  a 
limited  number  of  States.  The  second  is 
based  on  use  (where  use  of  the  highway 
system  occurred  regardless  of  where  the 
taxes  are  assumed  to  be  paid). 

The  methodology  used  for  attributing 
HTF  receipts  to  the  States  for  FY  1982 
and  earlier  years  was  primarily  based 
on  tax  incidence.  Although  the  tax 
incidence  methodologj-  was  adequate 
for  earlier  uses  of  this  information  and 
the  tax  structure  in  effect  prior  to  the 
STAA  of  1982.  HIWA  believes  that  a 
methodology  based  on  highway  use  is 
more  consistent  with  the  basic  principle 
of  highway  user  fees.  Conceptually. 
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highway  user  fees  defray  highway  costs 
associated  with  vehicle  use.  In  the  case 
of  motor  fuel  taxes,  payment  by 
highway  users  is  directly  tied  to  use. 
With  respect  to  the  truck-related  taxes, 
the  total  tax  burden  for  a  vehicle  paying 
these  taxes  was  established  based  on 
assumptions  about  probable  use  and. 
therefore,  these  faxes  are  intended  to 
recover  costs  associated  with  highway 
use.  The  FHWA  believes  that  a  strong 
basis  exists  for  attributing  HTF  receipts 
to  the  States  based  on  use  and  that  the 
changes  to  the  methodology  to 
incorporate  more  use-related  factors  for 
attributing  HTF  receipts  to  the  States  for 
FY  1983  and  subsequent  years  are 
consistent  with  the  intent  of  23  U.S.C. 
157. 

In  March  1983,  the  FHWA  informed 
the  States  through  its  field  offices  of  the 
methodology  used  for  attributing  HTF 
receitps  to  the  States  for  1981:  the 
methodology  that  would  be  used  for 
1982;  and  preliminary  thoughts  on  how 
receipts  might  be  attributed  for  1983  and 
subsequent  years  under  the  revised  tax 
structure.  In  response,  comments  were 
received  from  20  States  on  subjects 
ranging  from  the  format  of  table  FE-221 
to  the  specific  factors  used  for 
attributing  receipts  to  the  States  from 
the  individual  taxes.  Eight  States 
recommended  that  factors  be  developed 
for  attributing  receipts  from  the  truck- 
related  taxes  that  are  more  related  to 
highway  use.  Further,  the  use  of  special 
fuels  was  specifically  recommended  by 
several  States. 

Miles  of  travel  by  vehicle  type  related 
to  each  of  the  specific  HTF  taxes,  as 
appropriate,  would  be  the  most  logical 
factor  to  represent  use:  however,  the 
FHWA  does  not  believe  that  travel  data 
by  vehicle  type  are  sufficiently  complete 
and  reliable  at  the  present  time  to  use 
for  attributing  HTF  receitps  to  the 
States.  Efforts  are  under  v;ay  in  a 
number  of  areas  to  improve  the 
completeness  and  reliability  of  travel 
data.  Improvements  in  this  area  will  be 
closely  monitored  with  the  intent  of 
incorporating  travel  data  by  vehicle  type 
into  the  methodology  in  the  future. 

Motor  fuel  sales  data  also  generally 
represent  use  and  are  the  most  logical 
use-related  factor  currently  available  for 
attributing  HTF  receipts  to  the  States. 
Accordingly,  the  methodology  described 
in  the  accompanying  table  is  based  on 
expanded  use  of  motor  fuel  data, 
particularly  for  attributing  HTF  receipts 
from  the  truck  and  trailer  sales  excise 
tax  and  the  heavy  vehicle  use  tax.  Tax 
rates  in  effect  pursuant  to  the  STAA  of 
1982  and  the  Deficit  Reduction  Act  of 
1984  are  included  in  the  table  with  the 
percentage  of  HTF  revenues  derived 


from  each  tax  source  (exclusive  of 
amounts  dedicated  to  the  Mass  Transit 
Account)  for  FY  1984  and  FY  1985 
(estimated). 

Discussion  of  Changes  From  Previous 
Years 

Changes  were  made  to  the 
methodology  for  attributing  HTF 
receipts  from  three  of  the  taxes:  tires, 
truck  and  trailer  sales,  and  heavy 
vehicle  use.  These  changes  resulted 
from  changes  in  the  structure  of  the 
taxes  and  a  decision  to  move  toward 
use-related  factors,  consistent  with  23 
U.S.C.  157.  The  changes  in  the  taxes  and 
in  the  procedures  for  attribution  of  the 
receipts  are  as  follows: 

Tires — On  January  1, 1984.  the  tax  on 
tires  changed  from  a  flat  rate  of  9.75 
cents  per  pound  to  a  graduated  rate  on 
tires  over  40  pounds.  The  factor  for 
attributing  HTF  receipts  from  tires  was 
changed  from  highway  use  of  all  motor 
fuels  to  highway  use  of  special  fuels. 
(Highway  use  of  special  fuels  is 
essentially  diesel  fuel,  but  also  includes 
a  small  amount  of  liquefied  petroleum 
gas.)  Of  the  factors  considered,  highway 
use  of  special  fuels  is  the  most  closely 
related  to  the  use  of  tires  over  40 
pounds.  It  is  estimated  that  90  percent  of 
the  vehicles  that  use  tires  over  40 
pounds  are  diesel  powered. 

Truck  and  Trailer  Sales — On  April.  1, 
1983,  this  tax  changed  from  a 
manufacturer's  excise  tax  of  10  percent 
for  all  trucks  over  10,000  pounds  to  a  12 
percent  tax  at  retail  for  trucks  over 
33,000  pounds  gvw,  for  all  highways 
truck-tractors  regardless  of  gvw,  and  for 
trailers  over  26,000  pounds  gvw. 
Previously.  FHWA  used  registrations  of 
total  new  trucks  by  State  reported  by 
R.L.  Polk  and  Company  and  national 
sales  of  trucks  by  make  and  type,  also 
reported  by  R.L.  Polk  for  estimating 
receipts  attributable  to  the  States  from 
this  tax.  Using  these  data,  estimates  of 
new  truck  registrations  over  10,000 
pounds  were  made  by  FHWA.  This 
methodology  was  based  on  the 
assumption  that  the  ratio  of  new  truck 
sales  by  make  and  type  to  total  sales  is 
the  same  for  each  State.  Due  to  the 
change  in  the  application  of  the  tax  from 
trucks  over  10.000  pounds  gvw  to  33,000 
pounds  gvw,  a  change  in  methodology 
for  attributing  receipts  from  this  tax  was 
warranted.  Highway  use  of  special  fuels 
was  selected  as  an  appropriate  use- 
related  factor  since  most  trucks  over 
33.000  pounds  are  diesel  powered. 

Heavy  Vehicle-Use  Tax — Effective 
July  1. 1984,  the  minimum  weight  liable 
for  this  tax  was  changed  from  26.000 
pounds  to  55,000  pounds.  The  factor 
used  for  attributing  HTF  receipts  was 
changed  from  registrations  of  truck- 


tractors  to  highway  use  of  special  fuels 
since  the  majority  of  trucks  in  this 
category  are  diesel  powered,  and  special 
fuels  data  are  representative  of  the  use 
of  these  vehicles.  In  addition,  highway 
use  of  special  fuels  is  consistently 
reported  to  FHWA  and  truck-tractor 
registrations  are  not.  For  example,  for 
1983,  all  States  reported  gasoline  and 
special  fuels  (i.e.,  diesel  fuel  and 
liquified  petroleum  gas)  data,  but  only 
12  States  reported  truck-tractor 
registrations.  It  was  necessary, 
therefore,  for  FHWA  to  estimate  truck- 
tractor  registrations  for  over  three- 
fourths  of  the  States. 

The  FHWA  believes  the 
methodologies  described  in  this  policy 
statement  represent  a  reasonable  and 
fair  approach  for  attributing  HTF 
receipts  to  the  States  consistent  with 
congressional  intent  expressed  in  23 
U.S.C.  157.  Further,  FHWA  views  motor 
fuel  data  as  the  most  complete  and 
accurate  information  available  for  use 
as  a  surrogate  for  attributing  HTF 
receips  to  the  States.  Since  the  motor 
fuel  data  series  is  generally  reliable  and 
complete.  FHWA  believes  that  it  is  the 
only  practicable  alternative  for  the  near 
term  to  the  nonuse  related  factors  that 
had  been  used  for  attributing  HTF 
receipts  to  the  States.  The  FHWA  will 
continue  to  evaluate  the  effectiveness  of 
alternate  methodologies  for  attributing 
HTF  receipts  to  the  States  consistent 
with  23  U.S.C.  157.  For  the  long  term. 
FHWA  believes  that  vehicle  miles  of 
travel  by  vehicle  weight  class,  by  State, 
will  be  the  most  efficient  and  equitable 
factor  for  use  in  attributing  HTF  receipts 
to  the  States  consistent  with  23  U.S.C. 
157;  however,  complete  and  accurate 
information  in  this  area  will  require 
extensive  vehicle  classification  and 
counting  programs  by  all  States. 

Discussion  of  Impact  of  Changes  in 
Methodology  on  Apportionments 

The  FHWA  proposes  to  determine  the 
FY  1986  minimum  allocation  of  funds  (23 
U.S.C.  157)  using  the  FY  1984  Table  FE- 
221  based  on  the  new  methodology.  The 
change  in  methodology  from  tax 
incidence  to  use-related  factors  for 
attributing  HTF  receipts  to  the  States  is 
expected  to  have  a  limited  impact  on  the 
apportionment  of  FY  1986  85  percent 
minimum  allocation  funds.  Specific 
numbers  will  not  be  available  until  the 
1985  Interstate  cost  estimate  and  the 
Interstate  highway  substitute  cost 
estimate  are  approved  by  the  Congress 
and  funds  for  these  programs  are 
available  for  apportionment. 
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1985 
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Data  Requirements  and  Availability 

Tillo  23.  U.S.C  157  provides  thai  the 
minimum  allocation  shall  be  determined 
based  on  estimated  tax  payments 
attributable  to  highway  users  ".  .  .  in 
the  latest  fiscal  year  for  which  data  is 
available."  Table  EnE-221  is  normally 
prepared  in  May  following  the  end  of 
the  fiscal  year.  Under  current  reporting 
arrangements  approved  by  the  Office  of 
Management  and  Budget,  highway 
statistical  data  are  reported  to  FHWA 
on  a  calendar  year  |CY)  basis.  Data  are 
reported  in  April  following  the  close  of 
the  calendar  year.  This  reporting  date. 


combined  with  necessary  analyses  by 
FHWA.  precludes  the  use  of  highway 
statistical  data  for  the  latest  calendar 
year  for  attributing  HTF  receipts  to  the 
States:  therefore,  CY  1983  highway 
statistical  data  were  used  for  attributing 
HTF  receipts  to  the  States  for  FY  1984: 
CY  1984  highway  statistical  data  will  be 
used  for  attributing  HTF  receipts  to  the 
States  for  FY  1985. 

By  including  more  use-related  factors 
in  the  methodology,  FHWA  is  writing 
this  policy  to  be  consistent  with  the 
intent  of  Section  150  of  the  STAA  of 
1982.  Comments  will  be  accepted  from 


all  parties  interested  in  the  methodology 
for  attributing  HTF  receipts  to  the 
States. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  |une  14. 1985. 
R.  A.  Bamhart. 

Federal  Highway  Adwinistrator.  Federal 
Highivay  Administration. 

WLLINC  COOC  4910-23-M 
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COMPARISON    OF    FEDERAL    HIGHWAY    TRUST    FUND    RECEIPTS    ATTRIBUTABLE 
TO    THE    STATES    AND    FEDERAL-AID    APPORTIONMENTS    FROM    THE    FUND 

FISCAL    TEARS    1957    -    1984* 


STATE 


ALABAMA 
ALASKA 
ARIZONA 
ARKANSAS 


CAltFORNIA 
COLORADO 
COlNECtlCUT 
DE.AUARE 


OIST.  Of  COL. 
FL0RI3A 
CCORCIA 
HAWAII 


IDAHO 
ILLINOIS 
INDIANA 
IOWA 


KANSAS 

KENTUCK» 

LOUISIANA 

NAiNC 


MARfLANS 
HASSACWUStTTS 
HICHISAN 
HIHNESOrA 


HISSISSl'I'I 

HiSSOJRI 

MCN'^ANA 

NEBRASKA 


NEVAOA 

NEm  hamfshire 

NEW  JfRSt* 
NEW  MEXICO 


NEW  VORk 
NOPTh  carol INA 
NOR^H  DAKOTA 
OHIO 


CKlAHCKA 

ORESON 

Pf NNS'LVANIA 

RHODE  ISLAN3 


SOUTH  CAROLINA 
SOUTH  DAKOTA 
TENNESSEE 
TEKAS 


UTAH 
VC'MCNT 
VIRGINIA 
WASHINGTON 


WEST  V!RSIN:A 

WISCONSIN 

WV0HIN6 


AMERICAN  SAMOA 


PUERTO  RICO 


VIRCIN  ISLANDS 


CRAN3  TOTAL 


(THOUSANDS  OF  DOLLARS) 


TABLE  fE-221 
APRIL  I9BS 


PAYMENTS  INTO  THE  FUND  JJ 


FISCAL  VEAR 
1984 


(  1  I 

196.223 

30.807 
14S.080 
130.718 


I .053. SIS 

142.059 

124.633 

31 .751 


It. 904 
484.869 
325.988 

27.116 


45.176 
441 .362 
2oe.61S 
130.733 


130.574 

182.708 

225.573 

53.913 


186.963 
215.287 
3?6.35S 
197,580 


131 .218 
261 .383 

50.552 
80.051 


51.387 

37.482 

329.269 

81 .745 


491 .520 

302. 196 

40.837 

462. 146 


201 .496 

137.355 

462.470 

32.720 


164.753 

39.285 

2S2.25' 

892.438 


72.546 

23.497 

265.598 

192.033 


61.962 

208.655 

43.023 


10.506.579 


10.506.579 


CUMULATED 
SINCE  7-1-SS 


(2> 

2.621 .307 

224.969 

1 .639.105 

1.717.742 


14. 186.057 

I .846.262 

I .737.999 

417. 194 


317.505 
5.465.650 
3.82; .922 

353.596 


676.047 
6.663.470 
3.973.525 
2. 192.569 


I .909.005 

2.355.671 

2.643.569 

741 .757 


2.403.073 
3.031 .222 
5.868.860 
2.757,732 


I .706.259 

3.656.574 

703.663 

1 .269.567 


566.339 

530.786 
4.301 .871 
1 .0b0.S98 


7.633. 123 

3.887, i;Sl 

5:8.275 

6.960.047 


2.446.927 

1 .838.030 

6. 7S9. 704 

496.232 


1 .960.589 

586. :C8 

3. 08.'. 536 

10.637.73^ 


905.200 

331 .064 

3.340. 3£6 

2.464.6.17 


I . 195.040 
2.880. 151 

500.999 


141 .8C9. 7*0 


141 .869,740 


APPORTIONMENTS  FROM  THE  FUND  J/ 


FISCAL  VEAR 
1984 


(3) 

215.377 
154.093 
239.423 
123.397 


907.428 

193.729 

205.601 

44.990 


72.363 
419. 160 
303.584 

78.242 


85.722 
544.268 
255.212 
174.481 


164,794 

266. 2'5 

251 .688 

57.253 


260,630 
212.556 
336.438 
243.881 


152.3*7 
277.4jl7 
112.732 
108.560 


74.209 

54.532 

267.733 

99.490 


616. 615 

253.873 

74.472 

395.514 


CUMULATED 
SINCE  7-1-56 


<  4  ) 

3.305.466 
2.056.724 
2.545,700 
1 .799.587 


12.552.C38 

2.490.203 

2.438. 196 

664. 194 


1.215.729 
5.212.124 
4. 189,550 
I . 191 .038 


1  .202. 147 
7.435.891 
3.367.838 
2.431 .747 


2.207.973 

3. 065. .-22 

3.965. 138 

666,525 


3,894.981 
2.951 .263 
5.164.576 
3.579.957 


1 .835.999 
3.627.369 
1 .969.584 
1 .429.091 


1 .252.921 

642.757 

3.696. 791 

1 .709.057 


6.722.979 
3. 145.787 
1 .OnS .440 
6.386.454 


167.443 
147.536 
484.663 
126.027 

136. 148 

78.235 

267.158 

795.798 


141 .3e2 

50.273 

303.750 

293.491 


168.654 

171.572 
79.794 


II .740.283 


63.278 


1 ; .820.203 


1 .944.270 

2.637.756 

7.477.491 

689.317 

1 .798.501 
1 . 160.235 
3.516.639 
8. 724.505 


1 .941 .389 

859,018 

4.634.453 

4.  Ib2.4(,3 


3.163. 132 
2.41I.5<8 
I .249.833 


162.379.658 


5.968 
2.385 


52a. 135 


162.924.736 


RATIO  -  APPORTIONMENTS/PAVMENTS 


FISCAL  YEAR 
1984 

<5) 

1  .09 
5.00 
I  .65 
0.94 


0.86 
1.36 
1  .65 
I  .42 

4.28 
0.66 
0.93 
2.89 


1  .90 
1.23 
0.96 
1  .33 


I  .42 
4  .46 

I  .  12 
1.06 


I  .39 
0.99 
1  03 
1  .23 


1  .  16 
1.06 
2.23 
1  .36 


1  .44 

1.45 
0.67 
1  .22 


CUMULATED 
SINCE  7-1-56 


(6) 

1.26 
9.14 
1.55 

1  .05 

0.86 
1.35 
1.40 
1.59 

3.83 

0.95 
1.  10 
3.32 


1  .78 
1.12 
0.85 
1.11 

1  .  16 

1  .30 
1  .50 
1  .20 


I  .62 
0.97 
0.88 
1.3S 


I  .  I  1 
1.05 
2.80 
1.13 


1  .25 
0.84 
1.82 
0  86 


2.21 
1  .59 

0.86 
1  .61 

I  .  14 
0.91 

2.02 

0.9: 


0.83 
1.0' 

r.  05 

3.85 

0.83 
1  .99 
1  .06 
0.89 

I  .95 
2.14 
1  .  14 
1  .48 

2.06 
0.82 
1  .85 


0.79 
1  .44 
1.10 

0.91 
2.01 
1.14 
0.62 


2.14 


1  .13 


V 
NOT  ItC 

2/ 

HIGHWAY 

REVENUE 

i' 

OVER  FE 
ARE  EIT 
INQIVID 
REL  ItF 
DEKONST 


INCL'JBES  FISCAL 
■JOE  FISCAL  YEAR 
TOTAL  FEDERAL  H 
TR'JST  Fond  ATtR 

S  FROM  KliHWAY<J 
INCLUDES  ALL  « 

DERAL  DAMS.  INOI 

WER  ADMIN1S''£I»I 
AL  STAGES.  01 
RORAl  HIGHWAY 

RATION,  RAUROlO 


YEAR  1985  INTERSTATE  CONSTRUCTION  AND  INTE»ST/l-'E  4«  FJNDS  ArPOR'' lONEO  DURING  f  1 
1965  INTERSTATE  CONSTRjCTION  FUNDS  A?PORT;o>I[0  ON  MARCH  13.  1985. 
'CHWAY  TRUST  FUND  BlCtlPTS  ARE  RE=OR'^.0  8Y  THE  U.S.  DfARTMENT  OF  THE  TREASJRY. 
:8UTA31E  TO  HlGrtUAY  ^%im    IN  EAC"  STA'E  ARE  ESTIMATED  BY  T-£  FEDERAL  h!G»-CAY  ADM 
SER  TAYES  ONLY.   ExCJOES  INTEREST. 

NDS  APPORTIONED  OR  ALLOCATES  FROM  THE  HIGHWAY  TRjST  FiiNO  EXCEPT  FOR  ^mE  fqllOw'NG 
AN  RESERVATION  ROADS.  HIGHWAY  SAFETY  INFORMATION.  AND  RjRAL  TRAN'PORTAT ION  ASSIS^, 
BY  O^HER  FEDERAL  ACENCIES  OR  ARE  TREATED  AS  AOMIN  I STRAT rvC  FuNCS  AND  CANNOT  BE  E 
IGATIONS  ARE  USED  TO  REPRESENT  ALLOCATIONS  FOR  THE  FOLLOWING  P'iOCRAMS;  FEDERAL  L 
J6LIC  TRANSPORTATION  DEMONSTRATION.  PARKWAYS  AND  PAkK  HIGHWAYS.  RA 1 ,.  ROAD -H  I  iMVA  V 
-HIGHWAY  DEMONSTRATION,  DISCRETIONARY  AiCOhOL  PROGRAM  AND  THE  WOOOROW  WUSON  B»!D 


CAl  yeas  1364.   DOES 


paymcn's   ii 
•i:stra*;cn 

programs: 

ANCE.       ThFS 
*S!LY    A'TRI 
ANCS.    EHERC 
CROSSINGS 
E  . 


ITO    THE 

INCUDES 

BRIDGES 
E    P'OCRAMS 
90Tf3    TO 
ENCY 
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PROCEDURES    FOR    ATTRIBUTING    FEDERAL    HIGHWAY 


TRUST    FUND    RECEIPTS    TO    EACH    STATE 


T*»  1/ 

»»▼! 

PERCENT  OF  TOTAL 
NET  MTF  RECEIPTS  i/ 

HITNODOIOCY 

ti    1984 

FT  I98S 
l$T. 

iASOLlME 

»  CENTS  PER  GALLON  EFFICTIWE  APRIL  1.  1983 . 

71  .8 

"* 

ISTIHA-E  BASED  ON  THE  RATIO  OF  t-IGHUAV  USE 
OF  CASOLINE   IN  EACH  STATE  TO  H1CHWA«  USE 
OF  CASOLINE  IN  ALL  STATES  CALCULATED  FROM 
DATA  PJBLIShEO  IN  TABLE  MF-2IA  {ANNUAL 
HIGHWA*  STATISTICS  REPORT).  DATA  FOR  HIGHWA» 
USE  OF  GASOlINE  ADJUSTtO  TO  ACCOUNT  FOR  CAS- 
OHOL  SALES  REPORTED  IN  TABLE  MF-33GLA.   HISM- 
UA»  USE  OF  CASOLINE  IS  DERIVED  B»  FHWA  FROM 
STATE  T»,  REPORTS. 

64S0-0I. 

4  CENTS  PER  eA..lON  EFFECTIVE  APRIL  1.  1983. 
3  CENTS  PER  GALLON  EFFECTIVE  JANUA«»  1.  I98S. 

1.1 

1  .2 

ESTIMATE  BASED  ON  THE  RATIO  OF  GASOhSL  SALES  IN 
EACH  STATE  TO  GASOHOL  SALES  IN  ALL  STATES 
CALCULATED  FROM  DATA  PUBLISHED  IN  TABLE 
MF-33GLA  (ANNUAL  HIGHWAY  STATISTICS  RE'ORTI. 

3IESEL  fLiL  »»0 
1    S'ECIAL  FUEIS 

9  CENTS  PER  GALLON  EFFECTIVE  APRIL  1.  1983. 
:»  CtNTS  PER  GALLON  FOR  DIESEL  FUEL  EFFECTIVE 
Aj:jST  I.  H84. 

14.0 

17. ; 

ESTIMATE  BASED  ON  THE  RATIO  OF  HIGHWAY  USE 
OF  SPECIAL  FUELS  IN  EACH  STA'E  TO  HISMVA* 
USE  OF  SPECIAL  FUELS  IN  ALL  STATES  CALCU- 
LATED FROM  CATA  PUBLISHED  IN  taBLE  MF-25 
(AN.NUAL  HIGHWAY  STATISTICS  REPORT..  1/ 
HIGHJAV  USE  OF  SPECIAL  FUELS.  BASED  ON  STATE 
TAX  RECEIPTS.  IS  REPORTED  8v  --■  STA'ES  TO 
FMWA. 

i 

1?  PERCENT  AT  RETAIL  EFFECTIVE  APRIL  1.  1983. 
FOR  TRUCHS  OVER  33.000  POLNDS  GROSS  VEHICLE 
UE:S-<T  (GV\<i  ANO  FOR  TRAILERS  OVER  2t.000 
POJNJS  GVW. 

8.2 

10.3 

-ilni    VEHICLE  USE 

X3  PER  1. 000  POi/NOS  6VW  FOR  TRUCAS  OVER  Z».000 
P0CN2S  Gvu  THRCjCH  JUNE  la.  1984. 

EFFECTIVE  JUL*  1.  1984.  VEHICLES  UNDER  S9.000 
POUNCS  CW  ARE  E«EMPT.   FOR  VEhIClES  OF  5S.000 
POUNDS  OR  MORf.  S130  PLUS  tZZ    FOR  EACH  1.000 
POUNDS  OR  FRACTION  THEREOF  OVER  55.000  PO'-NCS. 
THE  MAalM'JM  RATE  IS  WO    FOR  VE^'ClES  OVER 
•?5.0C3  POUNDS. 

1.7 

3.5 

'I»iS 

9.75  CENTS  PER  P0UN3  FOR  ALL  TIRES  ThROL'CH 
DECEMBER  31.  1983.   GRADUATED  RATE  EFFECTIVE 
JANUAR*  1.  1984.  AS  FOLLOWS:   TIRES  40  POINDS 
ANO  UNOER.  Oi  OVER  40-70  POUNDS.  15  CENTS  PER 
P0JN3  IN  E«CESS  OF  40  POUNOSi  OVER  7C-90 
POUNDS.  14. 5S  •  30  CENTS  PER  POUND  IN  E!(CESS 
OF  70  PO-NOS:  OVE»  9C  POUNDS.  SIO.50,'  50 
CEN'S  '■'    »'^,ND  !N  EXCESS  OF  9C  i>OuN:S. 

3.0 

1.7 

FOR  THE  LAST  THREE  OJAPTERS  OF  FY  1984  AND 
FOR  SUBSEQUENT  YEARS.  ESTIMATE  BASED  ON  THE 
RATIO  OF  HIGHWAY  USE  OF  SPECIAL  FUELS  IN  EACH 
STATE  TO  HIGHWAY  USE  OF  SPECIAL  FUELS  IN  AlL 
STATES  CALCULATED  FROM  DATA  REPORTED  IN 
TABLE  MF-25  (ANNUAL  HIGHWAY  STATISTICS  RE- 
PORT), i/   HIGHWAY  USE  OF  SPECIAL  FUELS. 
BASED  CN  STA'E  TAK  REPORTS.  IS  REPORTED  BY  THE 
STATES  TO  FHWA.   FOR  THE  FIOST  QUARTER  OF 
FY  1964  IN  WHICH  ALL  TIRES  WERE  TAvED.  ESTIMATE 
BASED  ON  TOTAL  HIGHWAY  USE  OF  MOTOR  FUEL. 

TOTAL 

lOO.O 

100.0 

1/   TOTAL  FEDERAL  -ISrtW**  TS.ST  FtlO  RECEIPTS  ARC  RECOR'ED  i»  "HE  U.S.  CE'ARTMENT  OF  THE  TBEASJR*.   PA»MEsrS  INTO  THE  NICMJA> 
'R-i-  FUXO  ATTRiauTABLE  TO  -IIMJA,  USERS  I»  EACH  STA^E  ARE  ESTIMATED  8»  THE  fEOERAL  HI6HWAV  ACCINI S'RATION . 

2/       THE  Tt<£S  ON  T»E40  »o83£R  ANO  IMtER  T.BES  WERE  ELIMINATED  EFFECTIVE  JAN^AR*  I.  1984.   TsE  TAXES  ON  LUBRICATIf<c  OIL  AND  TR'JCH 
»A»-5  ANC  ACCESSORIES  WERE  EwIXINA-fO  EFFECTIVE  JANUAR'  7.  1933. 

2/   E«ClUSWE  of  TRANSFERS  TO  HASS  TRANSIT  ACCOL'NT. 

i,'   MIG-'WAV  l,S£  OF  3»EC;a.  F-jElS  IS  ESSENTIAL^*  DIESEL  FUEL.  BUT  AlSO  INCL'jBES  SHALL  AMOUNTS  OF  LlOtlEFIED  'E'ROLEUM  CAS. 

|KR  Doc  8r>-149G2  FiUd  6-:i0-fl3:  8  45  ani| 
BILLING  COOC  4910-22-C 
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Environmental  Impact  Statement; 
Hartford  County,  CT 

agency:  Federal  Highway 
Administration  (FHVVA).  DOT 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Hartford  County.  Connecticut. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Billings.  Environmental 
Engineer.  Federal  Highway 
Administration,  one  Hartford  Square 
West,  Hartford,  Connecticut  06106, 
Telephone  (203)  722-2437:  or  James  F. 
Sullivan,  Director,  Office  of 
Environmental  Planning,  Connecticut 
Department  of  Transportation,  24 
Wolcotl  Hill  Road.  Wethersfield, 
Connecticut  06109.  Telephone  (203)  566- 
5704. 

SUPPLEMENTARY  INFORMATION:  The 
FHVVA.  in  cooperation  with  the 
Connecticut  Department  of 
Transportation  (FHWA).  will  prepare  an 
Environmental  impact  Statement  (EIS) 
on  a  proposal  to  construct  a  new  four 
lane  bidirectional  roadway.  The  road 
will  extend  from  a  point  on  Route  75 
(Suffield),  approximately  one  half  mile 
South  of  Austin  Road,  in  a 
southwesterly  direction,  approximately 
three  miles  to  the  intersection  of 
Nicholson  Road  and  Bradley  Park  Road 
(East  Granby),  approximately  one  half 
mile  north  of  Route  20.  The  roadway 
alignment  indicated  at  this  time  is 
preliminary  and  will  be  modified  as 
needed  during  the  preparation  of  the 
EIS.  I 

The  proposed  road  will  f.icilitate 
movement  between  areas  north  and 
west  of  Bradley  International  Airport. 
The  road  will  also  provide  access  to  the 
northwestern  portion  cf  the  airport,  as 
well  as  to  property  in  Suffield  and  East 
Granby  which  lie  northwest  of  the 
airport.  Alternatives  under 
consideration  includcj:  (1)  Taking  no 
action  and  (2)  altemajtive  highway 
alignrr.er.ls.  ' 

This  btudy  will  investigate  the  full 
range  of  potential  impacts  of  the 
proposed  roadway  including  the 
relocation  of  residenfls  and  businesses, 
stream  crossings,  flood  plains  and 
wetlands,  and  impacts  on  air  quality 
and  on  fish  and  wildlife. 

The  U.S.  Fish  and  Wildlife  Service. 
U.S.  Corps  of  Engines:  s.  and  the  Federal 
Aviation  Admiriatration  will  be  asked 
to  become  i  ooper.iting  agencies  in  the 
preparation  of  this  EBS.  The  following 
Federal  agencies  willlalso  be  invited  to 
submit  comments  on  this  proposed 
action  as  they  relate  to  the  particular 


agency's  field  of  expertise:  The 
Environmental  Protection  Agency,  the 
Heritage  Conservation  and  Recreation 
Service,  and  the  Water  Resources 
Council.  Appropriate  State  and  local 
agencies  will  also  be  requested  to 
comment. 

A  scoping  meeting  will  be  held  for  this 
project  at  10:00  a.m.,  Tuesday,  July  2, 
1985.  at  the  Connecticut  Department  of 
Transportation  Training  Center,  2710 
Berlin  Turnpike,  Newington, 
Connecticut.  This  meeting  will  provide 
the  opportunity  for  interested  parties  to 
express  their  thoughts  on  the  range  of 
issues  related  to  the  project  and  to 
obtain  a  clear  understanding  of  the 
items  to  be  considered  during  the 
preparation  of  the  EIS.  Parties  interested 
in  attending  this  scoping  meeting  are 
requested  to  notify  the  FHWA  or  the 
Connecticut  Department  of 
Transportation  at  the  address  provided 
above. 

All  agencies,  organizations  and 
individuals  interested  in  submitting 
comments  or  questions  on  the  proposal 
should  contact  the  FHWA  or  the 
,  Connecticut  Department  of 
Transportation  at  the  addresses 
provided  above  within  30  days  from  this 
publication  date. 

Dated;  |une  13.  1985. 
James  |.  Barakos, 
Division  Administrator. 
[FR  Doc.  8S-14931  Filed  6-20-85;  8;45  am) 
BILLING  CODE  4910-22-M 


National  Highway  Traffic  Safety 
Administration 

(Docket  No.  EX85-1;  Notice  3] 

Britisti  Coach  Works  Ltd.;  Decision  on 
Petition  for  Temporary  Exemption 
From  Federal  Motor  Vehicle  Safety 
Standards. 

British  Coach  Works,  Ltd.,  of  Arnold. 
PA.  a  division  of  Perfect  Plastics 
lndu,stries,  petilioned  for  temporary 
exemption  from  several  Federal  motor 
vehicle  safety  standards.  The  basis  of 
the  petition  was  that  compliance  would 
cause  substantial  economic  hardship. 

Notices  of  receipt  of  the  petition  were 
published  on  March  14. 1985  (50  FR 
10340)  and  April  1. 1985  (50  FR  12887). 

Petitioner  has  for  some  time  produced 
kits  used  by  vintage  automobile 
enthusiasts  to  transform  existing 
automobiles  into  physical  replicas  of 
classic  automobiles.  The  company  has 
decided  to  produce  a  finished  replica  of 
the  1952  MG  TD  to  be  know  as  the 
"BCW  52  T-Series  Replicar".  A  52T  will 
be  built  by  removing  the  body  of  a  new 
Chevrolet  Chevette  and  replacing  it 


"With  a  new  frame  and  the  body  of  the 
MG  TD.  The  engine,  drive  train,  braking 
system,  suspension  system,  steering 
column,  and  so  forth'  will  therefoie 
have  been  manufactured  in  accordant;e 
with  Federal  motor  vehicle  safety 
standards.  However,  the  company 
petitioned  for  temporary  exemption 
from  several  of  the  standards  on 
grounds  that  compliance  would  cause  it 
substantial  economic  hardship,  either 
because  it  lacks  the  funds  for  testing,  or 
because  compliance  would  involve 
changing  the  design  of  the  vehicle  so  as 
to  make  it  no  longer  marketable  as  an 
authentic  replica  of  the  MG  TD. 

British  Coach  Works  sought 
exemptions  of  three  years  from  the 
following  standards,  for  the  reasons 
indicated. 

1.  Standard  No.  107,  Reflectir.g 
Surfaces.  Petitioner  states  that  the 
interior  of  its  vehicle  is  an  authentic 
replica  of  the  MG  TD.  using  materials 
similar  or  identical  to  those  used  in  the 
original,  and  that  the  limited  production 
level  and  use  of  the  car  "would  tend  to 
minimize  any  potential  risk  raised  by 
non-compliance". 

2.  Standard  No.  108,  Lamps.  Reflective 
Devices,  and  Associated  Equipment. 
Petitioner  believes  that  "side  marker 
lamps  (and  reflectors)  *   *   *  would 
radically  alter  the  exterior  of  the 
automobile  in  terms  of  its  authenticity"; 
however,  the  parking  lamps  and 
taillanips  are  visible  from  the  side  of  the 
vehicle.  Petitioner  believes  that  the  car 
will  not  be  operated  to  any  great  extent 
at  night,  and  the  any  risk  created  by  the 
noncompliance  is  insignificant. 

3.  Standard  No.  201,  Occupation 
Protection  in  Interior  Impact.  Petitioner 
requests  exemption  from  the  head 
impact  test  requirements  of  paragraph 
S3.1  (instrument  panels),  and  the  energy 
absorption  tests  of  S3.4  (sun  visors)  and 
S3.5  (arm  rests).  It  averts  that  the  head 
impact  tests  "may  not  be  met"  because 
the  interior  replicates  that  of  the  original 
MG  TD.  and  full  compliance  would 
"radically  alter  the  authenticity  of  the 
interior".  Limited  resources  mitigate 
against  testing. 

4.  Standard  No.  202.  Head  Restraints. 
The  original  TD  did  net  have  them. 
Linnted  production  and  usage  of  the 
replica  "would  tend  to  minimize  any 
potential  risks  caused  by 
noncompliance". 

5.  Standard  No.  206,  Door  Lock  and 
Door  Retention  Components.  The  door 
latches  provided  have  "a  fully  latched 
and  secondary  latch  position  in 
compliance  with  the  requirements  of  the 
standard",  but  they  do  not  lock.  The 
latches  and  hinges  "are  authentic 
replicas"  and  longitudinal,  transverse 
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and  inertia  load  requirements  may  not 
be  met.  To  change  them  "would 
radically  affect  the  authenticity  of  the 
automobile".  Limited  resources  mitigate 
against  testing. 

6.  Standard  No.  207.  Seating  Systems. 
The  sealing  system  of  the  vehicle 
consists  of  two  individual  seats  that  are 
replicas  of  those  used  in  the  original  MG 
TD  car.  The  seats  tracks  to  which  the 
seats  are  attached  are  those  of  the 
Chevrolet  Chevette  "and  in  compliance 
with  the  requirements  of  the  standard". 
Petitioner  is  unsure,  however,  whether 
the  seating  system  would  meet  all  the 
performance  requirements  of  the 
standard  and  due  to  the  limited  resource 
of  the  company,  "actual  testing  of  the 
seating  system  as  set  out  in  the  standard 
would  not  be  feasible". 

7.  Standard  No.  208.  Occupant  Crash 
Protection.  The  replica  will  be  fitted 
with  "Standard  lap  seat  belts,  utilizing 
the  seat  belt  assemblies  and 
installations  provided  on  the  Chevrolet 
Chevette".  but  not  the  shoulder  harness 
portion  since  the  replica  is  a  convertible. 
Due  to  the  different  configuration  of  the 
replica  interior  from  that  of  the  Chevette 
"the  52T  may  not  meet  all  of  the 
performance  requirements  *  *  *."  such 
as  S5.  S8.  SlO.  and  Sll. 

8.  Standard  No.  214,  Side  Door 
Strength.  The  doors  are  fiberglass 
replicas  of  those  of  MG  TD  and  "may 
not  be  able  to  meet "  all  the  performance 
requirements  of  the  standard.  Significant 
alterations  would  affect  the  authenticity 
of  the  replica  design.  Due  to  the 
company's  limited  resources,  testing  of 
the  door  strength  is  not  economically 
feasible. 

If  the  exemption  is  granted, 
petitioner's  present  plans  are  to  build  30 
automobiles  with  an  additional  20  to  30 
units  should  market  conditions  warrant. 
It  envisions  an  eventual  annual 
production  of  100  units.  Petitioner  and 
its  parent  "are  small  businesses  with 
only  30  employees  and  very  limited 
production  capacity,  research  and 
development  facilities,  testing 
equipment  and  other  sophisticated 
instrumentation  '  "  *."  Petitioners 
parent  Perfect  Plastics  had  a  total  of 
S108.000  in  retained  earnings  as  of  the 
end  of  1984.  running  a  cumulative  net 
loss  of  SIOO.OOO  for  the  three  calendar 
years  ending  December  31. 1984. 

Petitioner  that  the  exemption  would 
be  in  the  public  interest  because  it  is 
located  in  an  economically  depressed 
part  of  the  country  and  if  a  market 
develops  for  its  product  it  will  be  able  to 
hire  up  to  10  more  workers.  It  purchases 
supplies  fro.m  37  different  suppliers 
"almost  all  of  them  local",  and  further 
purchases  would  have  an  added  positive 
effect  on  the  local  economv.  An 


exemption  would  be  consistent  with 
traffic  safety  objectives  because  the 
vehicles  are  likely  to  be  used  only 
occasionally:  purchasers  of  its  replicar 
kits  "have  reported  annual  mileage 
ranging  from  a  few  hundred  miles  up  to 
a  maximum  of  2.000  miles,  with  the 
automobiles  used  primarily  for  special 
occasions  and  ceremonial  or 
promotional  purposes". 

Comments  in  support  of  the  petition 
were  submitted  by  various  officials  and 
residents  of  the  City  of  Arnold  including 
the  Arnold  Volunteer  Ambulance 
Association,  the  mayor  and  a  resident  of 
Lowell  Burrell,  Pa.,  the  State 
Representative  and  Senator  from  the 
44th  District  of  Pennsylvania,  and  the 
Representative  from  the  20th 
Congressional  District  of  Pennsylvania. 
Comments  were  also  submitted  by  the 
Specialty  Automotive  Manufacturers 
Association  and  a  resident  of  Knox. 
Indiana.  No  comments  were  submitted 
opposing  the  petition. 

The  agency  has  decided  to  grant  in 
part  and  deny  in  part  the  petition  by 
British  Coach  Works,  consistent  with  its 
determinations  in  other  instances  of 
substantial  economic  hardship.  Under 
these  decisions  NHTSA  has  considered 
the  costs  of  testing  and  tooling  in 
comparison  with  the  petitioner's 
apparent  financial  resources  and 
concluded  that  such  standards  as 
Standards  Nos.  201.  206,  and  214  can 
require  significant  retooling  of  vehicle 
structures,  as  well  as  testing  costs. 
Petitions  for  exemptions  from  these 
standards  have  generally  been  found  to 
warrant  a  grant  for  the  full  amount  of 
time  requested  by  the  petitioner.  A 
petition  for  exemption  from  Standard 
No.  207  is  infrequent  but  testing  can 
involve  complexities  for  a  small 
manufacturer  in  this  instance  the 
contemporary  Chevrolet  component  seat 
tracks  give  some  assurance  of 
compliance  of  seat  anchorages. 

With  respect  to  Standard  No.  208. 
petitioner  has  stated  that  the  replica  will 
be  fitted  with  standard  lap  belt 
assemblies  (presumably  the  rear  seat 
ones)  from  the  Chevette,  but  that  the  car 
may  not  meet  all  the  performance 
requirements  "such  as  S5.  S8.  SlO.  and 
Sll".  These  provisions  cover  occupant 
crash  protection  requirements  of  passive 
restraint  systems  which  begin  on  a 
phase-in  basis,  initially  covering  10 
percent  of  a  manufacturer's  total 
production,  beginning  September  1, 1986. 
The  agency  proposed  on  April  12, 1985 
(50  FR  14589)  that  the  passive  restraint 
requirements  not  apply  to  convertibles, 
beginning  with  the  1990  model  year.  This 
proposal  was  based  upon  the 
assumption  that  phase-in  percentages 
could  be  met  by  manufacturers  without 


the  necessity  of  including  convertibles. 
This  assumption  is  clearly  erroneous 
with  respect  to  manufacturers  such  as 
the  petitioner.  100%  of  whose  production 
is  convertibles.  Given  the  tentative 
conclusion  of  the  agency,  as  refiected  in 
its  recent  NPRM.  that  convertibles 
should  retain  their  current  compliance 
status,  the  agency  is  granting  the 
petitioner  an  exemption  until  mid-1988 
from  the  paragraphs  requested, 
assuming  that  its  car  otherwise  meets 
the  restraint  and  warning  requirements 
of  Standard  No.  208.  As  the  standard  is 
currently  written,  these  sections  will  not 
affect  petitioner  until  September  1. 1986. 
and  therefore  petitioner  should  not 
include  Standard  No.  208  as  an 
exempted  standard  on  its  certification 
label.  If  convertibles  have  not  been 
exempted  from  the  requirements  by 
September  1. 1986.  petitioner  will  be 
able  as  of  that  date  to  include 
exemption  from  the  passive  restraint 
requirements  on  its  certification  label. 

Although  compliance  with  Standard 
No.  202  can  require  changes  to  the  seat 
back,  petitioner  has  not  alleged  that 
•  compliance  would  be  economically 
difficult  to  achieve,  nor  provided 
evidence  of  a  good  faith  attempt  to  meet 
its  requirements.  Similarly,  no  argument 
is  made  with  respect  to  cost  of  trim 
items  associated  with  Standard  No.  107 
or  the  side  marker  lamps  and  reflectors 
required  by  Standard  No.  108.  Indeed, 
the  slight  wrap-around  of  the  parking 
lamp  and  taillamp  may  already  provide 
the  requisite  candela  for  side  marker 
lamps  at  the'  test  points  specified  by  the 
standard.  Petitioner's  sole  argument  is 
that  the  alterations  are  inconsistent  with 
the  appearance  of  the  original  MG  TD. 
NHTSA  has  concluded  that  compliance 
with  these  standards,  which  has  been 
achieved  by  other  replica 
manufacturers,  should  not  harm  the 
sales  potential  of  the  vehicle,  and  thus 
that  petitioner  has  failed  to  substantiate 
that  compliance  would  cause  it 
substantial  economic  hardship. 
Accordingly,  its  petition  from  Standards 
Nos.  107. 108.  and  202  is  denied. 

Because  the  vehicles  do  incorporate 
complying  components  and  are 
represented  as  meeting  the  majority  of 
the  safety  standards,  it  is  found  that  an 
exemption  is  consistent  with  the 
objectives  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act.  Because  the 
exemption  will  provide  opportunities  for 
increased  employment  and  vehicle 
equipment  purchases  in  a  depressed 
part  of  the  country,  it  is  also  found  that 
an  exemption  is  in  the  public  interest. 

In  consideration  of  the  foregoing. 
British  Coach  Works,  Ltd.  is  hereby 
granted  NHTSA  Temporary  Exemption 
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85-1  with  respect  to  the  following  safety 
standards,  or  portions  thereof,  expiring 
on  May  1. 1988:  49  CFR  571.201.  Motbr 
Vehicle  Safety  Standard  No.  201, 
Occupant  Protection  in  Interior  Impact; 
49  CFR  571.206.  Motor  Vehicle  Safety 
Standard  No.  206,  Door  Lock  and  Door 
Retention  Components;  49  CFR  571.207, 
Motor  Vehicle  Safety  Standard  No.  207. 
Seating  Systems;  49  CFR  571.208,  Motor 
Vehicle  Safety  Standard  No.  208. 
Occupant  Restraint  Systems  (for  the 
period  September  1, 1986.  to  May  1. 
1988.  except  for  S4. 1.2.3.2  as  in  effect  on 
the  date  of  grant  of  NHTSA  Temporary 
Exemption  85-1);  and  49  CFR  517.214 
Motor  Vehicle  Safety  Standard  No.  214 
Side  Door  Strength. 

(Sec.  3.  Pub.  L  92-548.  86  Stat.  1159  (15  U.S.C. 
1410):  delegation  of  authority  at  49  CFR  1.50) 

Issued  on  )une  17. 1985. 
Diane  K.  Ste«d,  | 

Administrator 
|FR  Doc.  85-14963  Filed  6-20-85;  8:45  am] 

MLLMO  COOC  4«1&-S»-M 


IDodcat  No.  1P84-18;  Notice  2] 

General  Motors  Corp.,  Grant  Petition 
for  Exemption  From  Notice  and         - 
Remedy  for  Inconsequential 
Noncompliance 

This  notice  grants  the  petition  by 
General  Motors  Corporation  of  Warren, 
Michigan  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  for  a 
noncompliance  with  49  CFR  571.101. 
Motor  Vehicle  Safety  Standard  No.  101. 
Controls  and  Displays.  The  basis  of  the 
petition  is  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  the  petition  was  published 
on  December  3. 1984,  and  an  opportunity 
afforded  for  comment  (49  FR  47353). 

Paragraph  S5.2.3  of  Standard  No.  101 
requires,  by  reference  to  Table  1.  the 
headlamp  switch  to  be  identified  by  a 
specified  symbol.  At  the  manufacturer's 
option  the  word  "Lights"  may  also  be 
provided.  Petitioner  manufactured 
129,535  1984  model  Pontiac  Bonneville 
and  Grand  Prix  passenger  cars  in  which 
the  symbol  was  omitted,  but  the 
optional  wording  provided.  Inadvertent 
deletion  of  the  symbol  occurred  because 
of  a  styling  change  in  the  control  knob 
surface  from  the  design  of  the  year 
previous.  Petitioner  argued  that  the 
effect  of  the  noncompliance  on  safety 
was  inconsequential,  because  the  word 
"Lights"  appears  on  the  trim  panel 
immediately  to  the  left  of  the  headlamp 
switch.  This  identification  is 


immediately  understandable  and  is  not 
confusing  to  the  operator. 

No  comments  were  received  on  the 
petition. 

The  agency  concurs  with  the 
petitioner's  arguments.  The  word 
"Lights"  immediately  identifies  the 
control  to  the  operator  and  will  not 
create  confusion  as  to  its  purpose. 
Petitioner  has  met  its  burden  of 
persuasion  that  the  noncompliance 
herein  described  is  inconsequential  as  it 
relates  to  motor  vehicle  safety,  and  its 
petition  is  granted. 

(Sec.  102.  Pub.  L.  93-492,  88  Stat.  1470  (15 
U.S.C.  1417);  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 

Issued  on  June  17. 1985. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  85-14915  Filed  6-20-85;  8:45  am] 

WLUNG  CODC  491&-5«-M 


[Docket  No.  IP  85-2;  Notice  2] 

IVECO  Truclcs  of  North  America,  Inc.; 
Grant  of  Petition  for  Determination  of 
Inconsequential  Nortcompliance 

This  notice  grants  the  petition  by 
rVECO  Trucks  of  North  America,  Inc..  of 
Blue  Bell,  Pennsylvania,  on  behalf  of 
Fiat  Veicoli  S.p.A.,  a  truck  manufacturer 
incorporated  in  Italy,  to  be  exempted 
from  the  notification  and  remedy 
requirements  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  (15  U.S.C.  1381 
et  seq.)  for  an  apparent  noncompliance 
with  49  CFR  571.104,  Motor  Vehicle 
Safety  Standard  No.  104,  Windshield 
Wiping  and  Washing  Systems.  The 
basis  of  the  petition  was  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

Notice  of  the  petition  was  published 
on  February  7, 1985  and  an  opportunity 
afforded  for  comment  (50  FR  5346). 

Paragraph  S4.1.1.3  of  Federal  Motor 
Vehicle  Safety  Standard  No.  104, 
relating  to  windshield  wiping  systems, 
requires  in  pertinent  part  that 
"regardless  of  engine  speed  and  engine 
load,  the  highest  and  one  lower 
frequency  or  speed  [of  the  wipers]  shall 
differ  by  at  least  15  cycles  per  minute." 
Between  September  1. 1983  and 
September  30. 1984,  IVECO  produced 
1605  Z-Range  vehicles  equipped  with 
Magnetti  Marelli  wiper  motors  on  which 
the  speed  may  differ  by  as  few  as  12 
wipes  per  minute  (WPM)  at  the  low  jimit 
of  the  prescribed  engine  idle  speed  (650- 
700  RPM).  These  vehicles  were  imported 
into  the  United  States.  The  petitioner 
states  that  as  the  vehicle  cannot  move  at 
this  speed,  and.  in  addition,  as  sufficient 
differential  still  remains  so  that  the 
operator  cannot  mistake  the  high  and 


low  wipe  speeds,  the  noncompliance 
should  not  affect  vehicle  safety.  The 
petitioner  also  states  that  the  actual  low 
wipe  speed  (32-33  WPM)  is  well  above 
the  required  minimum  of  20  WPM.  and 
that  the  high  and  low  speeds  differ  by 
the  required  amount  at  a  vehicle  engine 
operating  speed  of  2000  RPM.  The 
petitioner  claims  that  this  condition  has 
been  corrected  in  subsequent  vehicles, 
and  is  thus  confined  to  a  portion  of  the 
1605  trucks  with  the  questionable  motor. 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  conducted  a 
test  (Reference;  Test  Contractor.  North 
American  Testing  Company  Report  104- 
84-010-2204,  NHTSA  Contract  Number 
DTNH-22-82-C-01113,  dated  September 
20, 1984)  which  initially  determined  the 
existence  of  an  apparent  noncompliance 
(File  CIR  2709). 

No  comments  were  received  on  the 
petition. 

The  noncompliance  with  Standard  No. 
104  exists  when  the  affected  vehicles 
are  at  rest  and  the  engine  is  at  idle.  Even 
in  this  mode,  however,  the  lowest  speed 
is  well  above  the  minimum  prescribed 
by  the  standard  and  will  clear  the 
windshield  sufficiently  to  allow  the 
drivfer  to  decide  whether  to  engage  the 
gears  and  move  into  the  roadway.  The 
discrepancy  of  3  WPM  is  small  and 
ought  not  lead  to  driver  confusion  as  to 
whether  the  wiping  system  is  operating 
in  the  faster  setting  or  the  slower  one. 
The  agency  concurs  with  petitioner's 
arguments.  Accordingly,  it  is  hereby 
found  that  petitioner  has  met  its  burden 
of  persuasion  that  the  noncompliance 
herein  described  is  inconsequential  as  it 
relates  to  motor  vehicle  safety,  and  the 
petition  is  granted. 

(Sec.  102.  Pub.  L  93-492.  88  Stat.  1470  (15 
U.S.C.  1417):  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 

Issued  on  June  17. 1985. 
Bany  Felrice, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  85-14916  Filed  6-20-85:  8:45  am] 

BILUNG  CODE  49tO-S«-M 


VETERANS  ADMINISTRATION 
Agency  Forms  Under  0MB  Review 

agency:  Veterans  Administration. 
action:  Notice^ 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains 
revisions,  an  extension  and  a  new 
collection  and  lists  the  following 


1985 
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informHtion:  (1)  The  Department  or  Staff 
Office  issuing  the  form:  (2)  The  title  of 
the  ftirm;  (3)  The  agency  form  number,  if 
applicable:  (4)  How  often  the  form  must 
be  filled  out:  (S)  Who  will  be  required  or 
asked  to  report:  (6)  An  estimate  of  the 
number  of  responses;  (7)  An  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  and  (8)  An  indication  of 
whether  secti(»n  3504(h)  of  Pub.  U  9ft-5n 
applies. 

AOORESSCS:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Patricia  Viers,  Agency  Clearance 
Officer  (732|.  Veterans  Administration. 
810  Vermont  Avenue.  NW..  Washington. 
DC  ^^M^^ik  (202)  38»-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  VAs  OMB 
Desk  Officer.  Dick  Eisinjjer.  Office  of 
Management  and  Budget.  72ti  |ackson 
Place.  \W..  Washington.  DC  20503.  (202) 
395-7316. 

DATS:  Comments  on  the  information 
collection  should  be  directed  to  the 


OMB  Desk  Officer  within  60  days  of  this 

notice. 

Unted:  junt-  ir,  1985 

By  direction  of  the  Administratur. 
Everalt  .\lvares.  |r.. 
Deputy  Administratur. 

Revisions 

1.  Department  of  Veterans  Benefits 

2.  Manufactured  Home  Loijn  Claim 

Under  Loan  Guaranty 
J.  VA  Form  26-8(i3(> 

4.  On  occasion 

5.  Businesses  or  other  for-profit 

6.  135  responses 

7.  45  hours 

8  Not  applicable 

«  •  •  •  • 

1.  Department  of  Veterans  Benefits 
2  Interest  Rate  Reduction  Refinancing 

Loan  Worksheet 
J.  VA  Form  26-8923 

4.  On  occasion 

5.  Businesses  or  other  for-profit 

6.  9,096  responses 


7. 1.516  hours 
8.  Not  applicable 

•  *  •  •  • 

Extension 

1  Department  of  Veterans  Benefits 

2.  Trainee  Interview  Sheet 

3.  VA  Form  22-8662 

4.  On  occasion 

5.  Individuals  or  households 

6.  10,000  responses 

7.  2.500  hours 

8.  Not  applicable 

New 

1.  Department  of  Veterans  Benefits 

2.  Certification  of  School  Attendance  w 

Termination 
J.  VA  Form  21-8960 

4.  On  occasion 

5.  Individuals  or  households 

6.  150.000  responses 
7. 12.500  hours 

8.  Not  applicable 

|KR  Doc.  B5-14960  Filed  6-20-85:  8:45  am| 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  50.  No.  120 
Friday.  June  21.  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  ot  meetings  published 
under  the  "Govefnment  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5   U.S.C.   552b(e)(3). 


CONTENTS 


Consumer  Product  Safety  Commission 
Federal  Reserve  System 


Item 

1 

2.3 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  9:30  a.m.,  Wednesday, 
June  26, 1985. 

LOCATION:  Third  Floor  Hearing  Room, 
llll-18th  Street  NW.,  Washington,  D.C. 

status:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  Methylene 
Chloride:  Remedial  Options. 

The  staff  will  brief  the  Commission  on 
their  investigation  of  methylene 
chloride,  the  results  of  the  recent  NTP 
bio-assay,  the  potential  risks  to  users  of 
consumer  products  containing 
methylene  chloride,  and  potential 
remedial  options. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301^92-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda,  Md.  20207  301^92-6«00. 
June  19, 1985. 


Sheldon  D.  Butts, 

Deputy  Secretary. 

[FR  Doc.  85-15146  Filed  6-19-85:  3:48  pmj 

BILUNO  COOE  <1SS-01-M 


FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  10:30  a.m.,  Wednesday, 

June  26, 1985. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
.NW.,  Washington,  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1. 1986  Reserve  Bank  budget  objective  for 
Central  Bank  and  Treasury  services. 

2.  Proposed  revisions  to  reporting 
requirements  for  domestic  bank  holding 
companies  (Y-6,  Y-9,  and  FR  2352). 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note.— This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington.  D.C.  20551. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  June  18. 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  85-15026  Filed  6-18-85:  4:11  pmj 

BILUNG  COOE  6210-01-M 


3 

FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:30 

a.m.,  Wednesday,  June  26. 1985, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointmeVits. 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  June  18. 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board 
(FR  Doc.  85-15029  Filed  6-18-85:  4:11  pmJ 
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Employment  Standards  Administration, 
Wage  and  Hour  Division 


Minimum  Wages  for  Federal  and 
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DEPARTMENT  OF  LABOR 

Employn^ent  Standards 
Administration,  Waje  and  Hour 
Division 

Minimum  Wages  'or  Federal  and 
federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

(Jeneral  wage  lielermination  decisions 
of  the  Sccret.iry  of  I^bor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3. 1931.  as  amended  (46  Stat. 
1494.  as  amended  40  U.S  C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  PR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act:  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations.  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secret.^ry  of  Labors 
Orders  9-83.  48  FR  35736  (1983).  and  6- 
84.  49  FR  32473  (1984).  The  prevailing 
rales  and  fringe  benefits  determined  in 
these  decisions  shall,  in  accordance 
with  the  provisions  of  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  speciHed 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  LI.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 


volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Re^ster 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR,  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3,  1931,  as  amended  (46  Stat. 
1494.  as  amended.  40l;.S.C.  276a)  and  of 
other  Federal  statu teS  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations  Procedure  for 
Predetermination  of  Wage  Rates.  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Order  6-84.  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 


work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration,  Wage  and  Hour 
Division,  Office  of  Program  Operations, 
Division  of  Wage  Determinations, 
Washington,  D.C.  20210.  The  cause  for 
not  utilizing  the  rulemaking  procedures 
prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General 
Determination  Decision. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 


CaHtom^  CA84-5007 May  18.  1984 

Dntncl  0<  ColumtM  IX»4-3009 Apr  6.  1964 

Michi9»i  Mie4-5026 0«  21.  19M 

New  Vo«1i 

Ny83-3027 July  22.  1983 

NY84-3038   _ ™ Sapl  14.  1964. 

Olil«ly)iTi«  OK85-4012 __ May  10.  1985 

P^msytvama  PA84-3049 _ Ooc  21.  1964 

Tennessee  TM84-1024 AuB.  31.  1964 

Teias  1X65-4019 _ June  14.  1985 

Uta^  UT83-5120 _ Sept  30.  1983 

Vi-gK»a  VA85-3020 — Apr  5.  1985 


Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of 
publication  in  the  Federal  Register  are 
listed  with  each  State.  Supersedeas 
decision  numbers  are  in  parentheses 
following  the  number  of  the  decisions 
being  superseded. 

HtfXM  IL83- 2054  (IL85- 5027)  .^  July  29,  1963. 

0»<w  OH83-5127  (OH85-502ei  Dec  23.  1983 

Perwsytvama:  ] 

PAe3-3009  (PA85-3029)  .  ' May  6.  1983 

PA84-3015(PA85-3030) June  1,  1984 

Signed  at  Washington.  O.C.  this  14th  day  of 
June  1985. 
lame*  L  Valin, 

Assistant  Administrator. 

BNJJNO  COOC  4»10-27-M 
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nrrisTOM  MO.  CAB4-500''  -  , 

.»toj.  >u — ~ 

14*  FK  21245  -  May  18. 

1984) 
l»p«ri«l,  Inyo,  Kern,  etc. 
Counties.  California 

Kii: 

Welders:    Receive  rate 
prescribed   for  craft 
performing  operation 
to  which  welding    is 
incidental. 


'DECISION   SO.    NY83-3027    - 

mo.  *i 

",  (4i   rB'33t22    -   July   22, 
j    1983) 


IIASSAU,     SUFFOLK    COUNTIES, 
new    YORK 

CHANGE: 


HwMy 

SUM 


PrMtt 


SglSIOK  !C.  HI84-S02t  -  :4od. 


MM) 
Statawide,  Miciu^;4n 

Cair^iiljei'S: 
torn  1 


21, 


Slt.07   '$1.70» 
22% 


DECISION   NO.    OK8S-4012  j 

■■•cb.    '::t.    '-    50>'R 
'.jy  yj;  T985 

Adair,   Ataka,   Ityan.   Coal, 
r.'varofcee,   Cran,   Craak, 
SalaMce.    Haskell,    Muqhas 
Leflore,    Latusar,    <tcIntosli 
Mayas,   Ituaiioqea,   Nowata, 
Okfuskee,    Oksulqaa,   Osaqa, 
Ottawa.    Pawnee,    Pittsburq^ 
?ish»ata.ia,    roqars,   Tulsa^ 
3e4ucya.>i,   Waqonar,    and 
Hashinqton  Cos..    Oklahoma j 


ELECTRICIANS: 
Building 

Wirinq  of    sincle  or  mul- 
tiple  family   dwellings 
and  apartments   up  to  andl 
including   2   stories  j 

Installation  of  televi-  ■ 
slon  receivers,  radio  J 
receivers,  record  play-1 
trs   and  associateu  i 

apparatus  and  antenna  I 
and  hcnie  appliances  and  [ 
closed  circuit  TV'  and  ; 
multiple  outlet  distrl-  . 
tut  ton  systems,  sound  i 
and  Intercomr.unlcation 
systems  and  commorcial  ' 
electrooechanicil  ; 

devices  and  appliances     | 
v.iere   such   is   not   part 
of   an  electrical 
contract 


20. 8S 


15.00 


.25* 
38.';» 


JS.-"* 


11.075 


DECISIO::    :X.    NY34-303ft    - 

MOD.    «5 

.  TiTTR   3S2  30    -   Sept.    14, 
I     1M4I 

Onondaqa  County,   New  York 


CHANGE : 


PLUMBERS  i    PIPEFITTERS  I 
Araa  I 


Sl«.<2'i$2.t8 


CEMENT  MASONS 
■uilding 
Heavy  4  Highway 


14.30  1   5.20 
14.05  1  3.20 


HODIPICATIONS    P.     ? 

•DECISION   NO.    DC84-3009-i'1OD.    »16 

'M   FR   13800-April    C,    1984) 

OIS'^RICT   Of    COL'.-.MBIA,    .MARVLAND-WOUTGOHERV    «    PRINCE 

GEORGES   CO'JNTIES,    THE   DLC.    TRAjNlNG    SCHOOL,    VIRGINIA- 

'l.NDEPEiNOENT   CITY   OF   ALEXA:'.'DRIA  >i   ARLINGTON    i   FAIRFAX 

jCOUNTIES 

I 


CHA.NGE: 
(LABORERS: 

I  Heavy  Construction 
i       Grou^   I 
j       Group    II 
i       Group   I t I 
1       tSroup   IV 
j       Group  V 
I       Group  VI 
I       Group  VII 
Group  VIII 
Truck  Checker 
Tunnel,    Raise,    t  Shaft 
;     Laborers    (Free  Air)    for 
j     Heavy  Construction  Only: 
I       Group    : 

Group   II 
'      Group   III 
i      Group   IV 

,     Compressed  .\ir   Laborers 
for   Keav\'  Construction: 


HwiXy 
Ram 


Guago 

Pressure 

Pounds 

1-14 

14- 1; 
ia-22 

2?-2t 

26-3J 
32-38 
38-44 


Mork 

Period 

Hours 

7 

6 


i'i 


11. 9T 

1.95     1 

12. 

.7 

1.95     ' 

12. J 

6 

1.95     . 

12. 

3 

1.95     . 

12. 

1 

1.95 

12. 

1 

1.95     , 

13. 

8S 

1.95     . 

13. 

5S 

1.95 

8. 

9 

12. 

165 

1.95     ] 

12. 

'65 

1.95 

13. 

'35 

•  1.95 

14. 

195 

1.95 

ina 


fruckcliecker 

,\»linaton   •   r.iirfax 

Counties,    Virgir.ia 

Remaining   Areas 

riao^ers,   .-Tiat^rlal  hind- 

ler*,    7lean-UF    ilnclud- 

ina  concrete  cleanup) , 

janitors,    watc.inen,  | 

sweepers,    wat«r   person    j 

*  stake  ;uT,per,  land-   j 

scape  laborers,  milntehT 

nnci»  cleanup,  carpat 

layer   tendor,  *  fire 

watchxien 

Arlington  4  Fairfax 

Counties,  Viiginia 

Renaininj  Aroar. 


2.05 

'  2.05 


Carpet  tender,  cesicnt 
nasons  tenders,  water 
spra'jini^  concrete 
icurintii,  tool  room 
clertt  4  all  laborers  not 
otherwise  classified 
.Vrlington  i  Fairfax 
Counties,  Virginia 
aemainin:j  Areas 

Pot.'nen,  (lower  tool  opera- 
tor, small  nachine 
operator,  concrete  labor, 
sianalmen,  laser  bear^ 
operator,  waterproof er, 
open  caisson,  test  pit, 
undcrpinnina,  pier  hole 
i   ditches,  laqgers  i 
ovcihead  stippers, 
operator  of  hand  dor- 
ticks,  viorator  operator 
of  lackiiammers,  pavina 
oreakers,  spaders  or  any 
.•".achine  riiat  does  the 
same  general  type  of 
work,  scaffold  builders, 
operators  of  towmasters, 
scootcretes,  bu'3g>Tnobil'J 
4  ot.*ier  .T.achines  of 
similar  ciiaracter, 
operators  of  tamper  • 
rainners,  •  3ther  raa- 
rhmes  cr.at  do  the  sjune 
general  ty:--e  of  work, 
whether  powered  by  air, 
electric  or  ?asoline, 
bailiers  of  trestle 
scaffolds  over  one  tier 
high,  sar.d  blasters, 
power  4  chain  saw  opera- 
tors used  in  clearing, 
installers  of  well 
toints,  wajon  drill 
operators,  acetylene 
o-rners  and  licen:?ed 
Dowdersien 
Arlington  4  Fairfax 
Counties,  Virginia 
ReiTiaining  Areas 


Saiic 

Hourty 


:    SMatlls 


9.84;    2.05 
10.76      2.05 


10.84 
11.87 


2.05 

2.;5 


s. 


< 

Z 

c 


ft 


Z 

o 

o' 

n 

CO 


MODIFICATIONS   P.    3 


MODIFICATIONS    p.    4 


DECISION   NO.    PAa«-3049  - 

MOD.    «? 

(49  FR  49S25  -   Oacmbcr   2 

1984) 
Luierne  County, 
Pcnntylvaiua 


CHANGE: 

CARPENTEPS: 

R— «lnd«r  of  County 
CEMENT  MASONS 

Remainder  of  County 
LABORERS: 
H«zleton: 

Laborers 

Hason  tenders    including 
scaffold  builders 

Pneiasatic,    electric  and 
mechanical    tool   opera- 
tors  2'    punps    -   nonne- 
tallic  pipclayinq  and 
making  ^oint   clay, 
terra   cotta.    Ironstone 
vitrified  concrete, 
handling  of   burning 
torches,    asphalt   or 
other  hot  materials, 
cement    finishers   4 
blasters'   helpers, 
power  buggies,   walk 
along  hoist 

Plasterers'   tenders,    bla 
stars,    and  wagon  drill 
operators 

Ranainder  of  County 

Building 

'Unskilled  Laborers 

Semi   skilled   laborers. 
Pneumatic  and  other 
mechanical  tool  opera- 
tors:   2''puinp  or   under, 
handling  and  ir^ixinq  of 
dll  material    used  by 
nasons    fror  stock   pile 
to  Tiason:    non-metallic 
pipelayer  4  makin"  of 
loints,    clay,    terra, 
cotta,    ironstone,    vitri 
fied  concrete,    handling 
of   burning  torches, 
asphalt   or  other  hot 
ratcrial,    cement 
finishers  and  blasters 
helpers 


14.99 

17.20 

10.19 
10.59 


10.29 


10.44 


12.17 


13.07 


2.6S 


2.90 
2.90 


2.90 


2.90 


2.90 


2,90 


Plasterers'    tenders 
blaster,   wagon  drill 
Operators 
Masons   tender  and   scaf- 
fold  builders 
LINE   CONSTRUCTION: 
Linemen,    Dynamiteman, 
Heavy  equipment   Op. 

Groundman 

winch  truck  driver 

PAINTERS: 

Brush 
Tapers 

Structural   Steel 
PILEDRIVER.>1EN 
PLASTERERS: 

Remainder  of  County 
PLUMBERS 

SOFT    FLOOR    LAYERS 

TRUCK    DRIBERS: 

Pittston: 

Class    1 

Class    2 

Class    3 


I  13.19 

;  13.27 

i 16.04 

j  10.05 

I 

! 11.34 


2.90 
2.90 


1.25*3 

3/«« 
1.2S-»3 

3/8t 
1.25+3 

3/8% 


12.55  2.70 
13.21  2.70 
14.21  I  2.70 
15.97   I  6.91+9 


DECISION   NO.    TX85-4019    - 
MOP.     «1 

(46    Fh  -    6/14/85) 

Jefferson  4  Orange  Cos.< 
Texas 


CHANGE: 

Bricklayers  4  stonemasons: 
All  refractory  4  acid 

proofing  work  $15.39 

Commercial  |  15.39 

Residential  13.80 

Tile  setters: 

Commercial  15.39 

Residential  13.80 


I 


SO 

50 
.50 

50 
SO 


DECISION  NO.   TN84-1024 
Mod  »   3 
(49  FR  34645   -  August  31. 

1984) 
Anderson,    Knox,    Monroe  4 

Roana  Cos.,   Tennessee 

CHANGE; 

PAINTERS 

PLUMBERS  it  PIPEFITTERS: 

CooMrclal   *(S«e  scope  ofj 
work) 

Othar  Bldg.   Construction 


r>Mti 


DECISION  NO.    VA85-3020- 


MOD.     «1 

I  (56    t-ft   13706-April   5,    1985J- 
HENRICO  and   the   Independent 
city   of    RICHMOND 

i CHANGE:  ! 


Hourty 
NatM 


BRICKLAYERS    4    STONEMASONS    i    13.75        1.57 


13.31 


.92 


la.SO  1.92 
14.9s   1.92 


'SCOPE  OF  WORK 
PLUMBERS  i  PIPEFITTERS: 

CoBsnarcial  -  Schools, 
hospitals,  office  bldgsi. , 
banks,  shopping  centeraj, 
warehouses,  department  I 
stores,  telephone  bldgsi., 
motels,  hotels  and     | 
condominiums;  does  not  | 
include  any  site  that  1 
manufactures  a  product  j 
and/or  industrial 
projects. 


DECISICTl  NO.  UTe3-S120- 

MC5.  tl7 
(48  ttt   44992  -  Sept.  30, 

1983 
STATEWIDE,  UTAH 

ADD: 
Electricians: 


Projects  $.00  to  $250,0001 

Total  Electricial        I $15.00 

contract 


FrM|l 


3.8% 
2.50 


I 


ce 

a. 

CD 


90 
a 

00 
0) 

0 


< 

p 

Z 

o 
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o 


'< 
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S'.TERSEDCAS   DF.CISIOS 

CO'NTIES:    *3ee  Below 

v.issa-.    Ferry,    Pope,    PulasRi.    Banaolp...    Ki-..iai.-', 

Kivne,    WMto,    4   «illja:nson  ^ 


FILTDPrT^E^: 


Area  S 

Area  1 
Area  2 
Ar-M  3 
Aroa  4 

Area  i 
Area  i: 

Hej-i  canst.-jctior.: 
::r:.:!:  1 

GrcjF  2 
:.r3ai.  3 
OrcM:  4 
!'ior»ay  CcT.strjrtior: 

jTCJI.   1 


Group  4 

/j-oa  3: 

noa-r-  Osr.rtr.-rticn: 

"■roup  i 

-r-;\:;  4 


NMM 


Prtltft 


$15.09    ■  S;.45 


14.22 

14. ■•2 


16.04 
16.91 

13.25 

15.35 

14.525 

13.75 

14.35 


2,45 

2.4i 


2.3* 

3.17 


.30 
.60 

.80 


18.15  i2.2<->3* 
IS. 15  il.2> 
!    8.35» 

118.25V 
1. 25* 
9  1/2% 
1.25« 
14» 


-UOCRTRS  Area  3   (Cent 'ul : 
Ki9t*oy  Ccr.strjction: 
Group  1 
;    'jrcup  2 
I     Crou^  3 
Group  4 
Grojp  '' 
Aroa  4 

u."!:  (XfiSTPimci:: 

Area  l! 

Lir<ra.'. 

j     GrouBlnan  Equifrwit  Curator 
■       C1.1SS  1 

Ci^jvonv.  Trjri  Dri\-er  with 
wir.cx; 

Or-tinr^ir.  Tr)r<  Driver  v  o 

VUfCh 


j     FrU 


14.80  ! 
14.90 
15.05  ■ 
15  30  ■ 
16.325 

ll!o5  ' 


13.95 

19.63 

18.61 


I 

15.55  I  2.20 

15.70  I  4.40 

16.28   :  2.-3 

18.05  I  2.75 

13.85  1.385 


15.30 
15.55 

15.80 
16.90 

i.OO 
2.00 
2.00 
2.00 

14.30 
14.40 
14.55 
14.10 
15.825 

1.85 
1.85 

1.85 
1.85 
1.C5 

ii.40 

;-..o5 

1      1.90 
1     1.90 

1-.90 

1.90 
1.  1.40 

Orourii-a.' 
Area  2: 

'>e»in*ar.  T^^^rrer.:  Curator 
Class  1 

Grourtfcar.  rq'jip-er.t  Curator 
Class  1 

i3rouii>»r. 
PAr.irRf : 
Area   i; 
Oorricrcial  rrjsh   (old' 
CjTr«mal  Ri-.."!;:  (nn.)  _ 
Ccmercial  i'Kray  fc  Sandliast 
Industrial  Brufi. 
Iru-strial  Epriy  t  Sanoilast 
Oars,  TanKS,  Tr«.«r'? 
Pric:;«>s 
Ar^a  *• 
Corrcrci.ll  fni'-^. 
Ind'..strial  Brusn 
Bridaes,  Sarvitlast i-nq  i  ?fTi 


1.35 
1.35 
1.35 
1.35 
i.35 
1.185 


18.35 

17.12 
13.03' 

12.28^ 

11.71  i 

I 

18.21 
15.59 

13.96 

11.60 


1.25* 
3.5i 

1.25*  ! 

8.5»  I 

1.25*  I 

8.5*  ! 

1.25* 

8.5» 
1.25* 

8.5« 

l.OCV* 
13.5* 

1.00* 
13.5% 

1.00* 
13.5% 

l.Ofk* 
13.5% 


4 


13.11 
15.00 
13.61 
16.30 
16.80 
17.33 
19.67 

11.50 
11.50 

12.00 


1.25 
1.25 


[ 


DECISION  .SO.  IL85-5027 

PAINTERS  (Cont'd): 
Area  3: 
Brush  *  Roller 
3  -30  ft. 
over  30  ft. 
over  300  ft. 
Blastinq  i  Spraying 
i>-  30  ft. 
'over  30  ft. 
over  300  ft. 
Area  4: 
Comr.erclal  Brush 
Ccirtrerclal  Spray  4 
Blast 

Industrial  Drush 
Industrial  Spray  i 

Plart 
Bridoes  -  Brush 
Bridges  -  Spray  (  Blast 

Area  5: 

"oninercial   Brusn 
Commercial    Sandislast   i 
5:ray 
Industrial   Brush 
Industrial    Sandblast   t 
Spray 
Area   6 : 
Cownercial ; 
Brush 

Structural    Steel 
Sandblast,    Spray 
L-V3ustrial : 
Brush 

Structural    Steel 
Sandblast.    Spray 
Area   7 
Area   8: 
Comnercial : 
Brush:    Roller 
iandblast;    Power  Tools 
I.'uustruu : 
Brush;    Roller 
Sandblast:    Power  Tools 
Bridges 
Steeple}acks 
Area    9: 
Commercial: 
Brush 

Spray  and  Blast 
I.iclustriai: 
Bru-sh 
Spray  anc  blast 


HwHT 
MUM 


115.40 
116.20 
IJ7.20 

1X6.10 
!l6.90 
1^7.90 

15.01 

l«.Ol 
15.72 


90 

CO 

1.00 


1.00 
1.00 
1.00 

1.?$ 

1.(15 
1.85 


13.00 
13.50 
14.00 

14.90 

15.40 
15.90 
10.50 


11.60 
12.50 

13.65 
14.20 
14.65 
14.80 


14.7- 
16.00 


115.25 

I 16. 50 


.33 
.33 
.33 

.33 
.  33 
.33 


.80 
.80 

.80 
.80 
.30 
.30 


Paqe  2 


16.72     !  1.P5 

16.72    I  i.e; 

'19.50     I 


10.50 
LI. 50 

L2.50 


"iPAT-nTRS    iCont'di 

Area  10: 
,    Cixinercial: 
'      Brush 

Sandblast,  Spray 

Industrial: 

Brusn 

Sandblast,  Spray 
KWEB  DXIPyCn  OPEBATORS: 

Area  1: 
I    c^roup  1 
I    Group  2 
1    Group  3 

Group  4 
i    Group  J 

Group  6 

Group  7 
Area  2: 

Group  1 
!  Group  2 
1  Area  3 : 

:    .'tester  Mecha-iic 
'    Group  1 

(3roup  2 

Group  3 

Group  4 

Group  5 

Group  6: 


t 


tnmCK  DRT.'ERS: 
Fcroup  1 
,  (3roup  2 
i  (Group  i 
t  Group  4 

I 


Hourly 
RMM 


12.80 

13.80 

13.65 

14.65 

16.55 

2.835 

14.65 

2.835 

14.35 

2.835 

13.70 

2.835 

'3.10 

2.835 

16.65 

2.835 

13.65 

2.835 

16.65 

2.60 

10.50 

2.60 

19.07 

2.73 

18.57 

2.73 

15.14 

2.73 

14.49 

2.73 

14.39 

2.73 

14.14 

2.73 

20.72 

2.73 

21.02 

2.73 

16.24 

2.73 

16.74 

2.73 

14.275 

1.90*a 

14.675 

1.90*a 

14.875 

1.90*a 

15.125 

1.90*a 

90 
n 

a 


< 

Ol 

p 

Z 

o 


o 


D- 
3 

ro 

N3 


CO 
OS 


Z 

o 

r>' 

CO 
CO 


^3 
ca 
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SECISIOt.    -.iO.    IL85-3C27 


Page    3 


AREA    aESC:?IPTICNS 
CAPPEtJTEHS    k    PILEDKIVER-Mt;; 

Area    1:      Alexander,    Clay,    Edwaris,    Fayotte,    rranklm,    Gallatin,    Hamilton, 
Hartlin,    Jackson,    Jasper    (S.   part),    Jefferson,    Jol.nion.    Lawrence 
(Western   part),    Hassac,    Perry,    Pope,    Pulaski,    I'lc'il.ind,    faaljne. 
Wayne,    L'nion,    V»a  jash.  ■  i^hitp  ,    a.-.J    «iliiajnson 

Area   i:      Jjsper    'iestern  anJ   Uortheasf ern  parts j 

Area    3:      Jasper    'Eastern  uart    includmj    .■;e«ton   and   St.    .lane) 
and   Lawrerice    (except   Western   part; 

Area    4:      RanJolpr, 

CliltriT  .iASO.NS 


Area  1:  Alexander,  Jackson,  Perry,  Pulaski,  i^ndolph,  Union 

Area  2:  rU;-,  F.rtwards,  tf f inTtiar.,  Fa/ette  (except  'i .    part),  Fra-iklin. 

jali.itin,  rij-.ilion,  Hardin,  .'jiJer,  Jefferson,  Jo.-inson,  ;Urian, 

Massjc,  '■'D^e,    :.icn:inJ,  cialirn;,  Waynd  anJ  V^hite 

Area  }:  Crawford  i-.>»  o£  Co.!  (.>. 

Area  4:  Crawfora  t '>  of  Co.),  Luwien>;t,  t   •.■.awai.T  Cos. 

Area  i:  rjyette  C.  part)  Co. 


e:.ectricia;js 


Area  1:      Crawford.    Jasper,    :.dwrence,    >   ric.iland  Cos. 

rttaa  2:      Effln<:.^an    (Ba^,^^r,    Bishop,    r>ou.3ias,    Liberty,    -ucas,    Mof>;asi 

at.  fiancis,    Suir.riiit,    k   Teulopolis   Twps .  )  ,    Fayette    Clurricane,    ii. 

Hurrica.ic,    Hansey,    Bowlinq   Green,    Car^jn   i    L«uaon   Tw.s,.)    Ccs . 

Area  3:       -iandciyh    (riedbud   Vwp.  »    Co. 

Area  4:       A'auisn   Co. 

Area  5;      Ser'iaininM    Cos. 


IROHWOKKEfvS 


Area    1:       "•.lexander,    franklin,    Callatin,    Hardin,    Jackson    'exclu. 

Ava.    i    ElkVille),    Johnson,    .Massac,    Pope,    Pujaski,    Saline    (exciu. 

v'lc.    of    El    OoraUo   i   Area    SE'i,    i  nor    fc   »'il  liiiirjon   Cos. 
Area    2:      Cliy    (exclo.    Louisville   »   S.),    Crawford,    tffin^ha-^    (Dexter 

>    E.    t.nc:eofl,    Jasper,    Lawrence    CJS  of   Co.,    exclu.    Lawrencevillc,  )  , 
Area    }:    if f inal'-am    (exclu.    Dexter    k    L.    thereof),    h   Fayette    (Avena    i 

■».    t.'iereof)    Cos. 
hrea    4:       rayjtte    (S-j   Leli«f    brownstown),    Jacksor.    (Pen.    of    Co.), 

Jefferson    (Mt.    Vernon   k   Area   W.    thereof),   Marion,    Perry   i,   xandolph 

Cos. 


DECISIO.N    NJ 


;l35-5027 


Page   4 


AKEA    DEFISTIQNS     (CONT'D) 

LABORERS 

Area  1:   Alexander,  Frlnklin,  oallatin,  Hardin,  Jackson,  Johnson, 
y.assac.  Perry,  Pope,  fulaski.  Saline,  Union  i.   Williamson  Cos. 
K.indolph  (Chester  i>   Vic.)  Co. 
randolph  (Spatta  &  Vic.)  Co. 


Area  2 
Area  3 
Area  4 


Kenaining  Cos 


^3 
en 

05 

S3 


LINE  CONSTRUCTION 


Area  1 : 
Area  2: 


Area  1 : 
Area  2 : 


■'ayetto  (Port  on  >J.  of  Avena )  Co. 


.■^e^•.alnlno  Cou 


Alexander  &  Pi  laski 

Clay,  Edwards, 


City  lir.its),  k  uayne 


Hamilton,  Jefferson,  Marion  (exclu.  Salem 
Cos. 
Area  3:   Crawford,  Ef f j  n-jha:.',  Jasper,  Lawrence,  Pichland,  I,   v.abash 

Cos . 
Area  ■! 
.rea  3 
.Area  5 
;-Area  7 
-Area  S 
Area  9 


Fayette 

Franklin  (CitJ  of  Benton) 


Jackson,  Perr) 
•larion  (Salem 
Massac  Co. 

Union  Co. 


k    Randolph  Cos. 
City  limits)  Co. 


Area  10:  Franklin  (Remainder  of  County),  Johnson,  Williamson 
POWER  EQLIP:.1ENT  OPER,\T0RS 

Area  1:  Alexander,  ."ranklin,  Gallatin,  Hamilton,  Hardin,  Jackson, 
Johnson,  Majisac,  Pope,  Pulaski,  Saline,  Union,  Knite  i,  Williamson 
Ccs . 

Area  2:   Clay,  CrawforA  Edwards,  Effingham,  Jasper,  Lawrence, 
Richland,  ivabasn,  &  Wayne  Cos. 

Area  3:   Fayette,  Jefferson,  Marion,  Perry  i      Randolph  Cos. 


ties 


PAINTERS 
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DECISION  NO.  11.85-50:' 
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DECISION  NO.  ILS5-50t'; 


Page  6 


^r 


CLASSIFICATIONS  DEFINITIONS 
LABORERS  -  RANDOLPH  COUNTY  -  AREAS  2  i    3 
HEAVY  CONSTRUCTION 

cwup   2  -  workmen  while  cutting  k   burning  with  a  Torch;  Men  working 
on  the  bottom  of  Sewer  Trenches  on  the  final  Grading,  laying  or 
caulking  of  preformed  sectional  Sanitary  or  Storm  Sewer  Pipe, 
including  Reinforced  Concrete  Tile,  but  not  including  Box  Culverts, 
Tin  Whistles  or  .Multiplate  Culverts 

Qrxjup   3  -  Tender  to  all  Brick  »  Plaster  Masons 

Group   4  -  Dynamite  .*len 

HIGHWAY  CO.-^STRUCTION 

Ococv      1  -  Laborers  „,  ^, 

(iouj   2  -  Asphalt  Raker:  Weighman  on  Asphalt  Platform 

GrOLV   3  -  Men  working  on  the  Bottom  of  Sewer  Trenches  on  the  final 
grading,  laying  or  caulking  of  preformed  sectional  Sanitary  or 
Storm  Sewer  Pipe  (including  Reinforced  Concrete  Tile  but  not 
including  Box  Culverts) 

Qcotv      *  '    Brickmasons  Tenders 

Glroup   b  -  Dynamite  Men 

POWER  EQUIPMENT  OPERATORS  • 

AREA  1 

GrouD  1:   APSCO  or  equal  Snreading  Machine,  3ackhoe,  Boom  or  Winch 
Cat,  Bituminous  Mixplane  Macnine,  Blacksmith,  Bituminous  Surfacing 
Machine,  Bulldozer,  Crane,  Shovel,  Dragline,  Truck  Crane,  Pile  Driver, 
concrete  Finishing  Machine  or  Spreader  Machine,  Concrete  Breaker, 
concrete  or  Pumpcrete  Pumps,  Di.nky  or  standard   Locomotives,  Well  or 
caisson  Drills,  Elevating  Grader,  Fork  Lifts,  Flexplane,  Gradall, 
Hi-Lift,  Hoists,  Guy-Derricks,  Hyster,  Mechanic,  Motor  Patrol,  Mixers 
21  cu.  ft.  or  over,  Push  cats.  Pulls,  t.   Scrapers,  Two  v<ell  Point 
Pumoi,  Pulverizer  or  Tiller,  Pu-jroll,   Rubber-Tired  Farm  Type  Tractor 
with  Bulldozer/Blade/Auger  or  Hi-Lift  over   S  yd.,  Jersey  Spreader, 
Tract  Air  used  with  Drill  or  Hi-Lift,  Trenching  or  Ditching  Machines, 
Wood  Chipper  w/Tractor,  Self-Propelled  Roller  w/Blade,  Equipment 
Greaser,  Self-propelled  Bump  Grinder  on  Concrete  Hig.hway  pavement 


CLASSIFICATION  DEFINITIO.MS  (CO.NT'D) 

1 
POWER  EQUIPMENT  OPERATORS  (CONT'D) 

AREA  1  (CONT'D) 

Group  2:   Air  Compressor  W/Valve  driving  piling.  Two  Air  Compressors 
(220  cu.  ft.  capacity  or  over),  Two  Airtract  Drills,  Airtrack  Drill 
w/Compressor,  Automatic  Bins  or  Scales  W/Compressor  or  Generator, 
Pipeline  Boring  Machine,  Bulk  Cement  Plant  W/Separate  Compressor, 
Power  Operated  BullFloat,  Hydra-Lift  W/Single  Motor,  Straw  Mulcher 
Blower  W/Spout,  Self-Propelled  <<oller/Compactor ,  Back-End  Man  on 
Bituminous  Surfacing  Machine 

Group  3:   Boom  or  Winch  Truck,  Two  Conveyors,  Self-Propelled 
Concrete  Saw,  Self-Propelled  Vibrator,  any  Type  Tractor  pulling 
any  type  Roller  or  Disc,  Rubber  Tired  Farm  Type  Tractor  W/Blade/ 
Bulldo'zer/Auaer/Hi-Lift  S  yd.  or  less.  Elevator  Operator,  Self- 

PropelleU  Chip  Spreader,  Form  Grader,  Truck  Crane  Oiler 

Group  4:   Air-Track  Drill  (one).  Belt  Drag  Machine,  Power  Broon, 
Mechanical  Plasterer  Applicator,  Trac-Air,  Air  Compressor  (220 
cu   ft.  or  over)  One,  Air  Cotpressor    (under  220  cu.  ft.)  four. 
Automatic  Bin,  Bulk  Cement  Plant  Self-Propelled  Form  Tamper,  Light 
Plants  (4),  welding  Machine  (4),  Pumps  (4),  or  Combination  of  four 
Pumps,  Light  Plants,  Welding  Machines,  Air-Compressors  (under  200  cu. 
ft.),  Mudjacks  or  Wood  Chipper,  Mixer-  less  than  21  cu.  ft.,  .-lortar 
Mixer  w/skip  or  Pump,  Pipeline  Tract  Jack 

GrouD  5:   One  Air  Compressor  (under  220  cu.  ft.).  One  Conveyor,  One 
Motor  Driven  Heater,  One  Light  Plant,  One  Pump,  One  Welding  Machine, 
One  Ulmac  or  Equal  Spreader,  Conveyor  Operator  on  Self-Propelled  Chip 
Spreader,  Oilei-. 

RIVER  WORK  AND  LEVE^  WORK  ON  MISSISSIPPI  AND  OHIO  RIVERS 

Group  6  Crane,  Shovel,  Dragline,  Scrapers,  Dredge,  ''""^l!'  ^^^%°|^^"' 
Push  Boat,  .Mechanic,  Engine-.-lan  on  Dredge,  Lever-tan  on  Dredge,  APS^O 
or  equal  Spreading  machine,  Backhoe,  Backfiller,  Doom  or  l.inch  Cat, 

Bituminuous  Kixplane  Machine,  Blacksmith,  Bituminous  Surfacing  "machine. 
Bulldozer,  Truckcrane,  Concrete  Finishing  machine  or  Sproaoer  machine 
concrete  Breaker,  Concrete  or  Pumpcrete  machines,  Din,;y  or  Standard 
Locomotives,  Well  Drill,  Elevating  Grader,  ForkLifts,  Flexplane, 
Gradeall,  Hi-Lift,  Power  Handblade,  Tugger  type  "°"^.  Hoist  Lift 
Two  Drum  (or  over  one),  Guyderrick,  Hyster,  .-lotor  Patrol,  .-lixers    ^i  cu. 
*t  or  over.  Push  Cat,  Pulls  i   Scrapers,  Pumps-  Two  Well  P°i"ts, 
Eauioment  Greaser,  P?H  Pulverizer  or  Pulverizer  equal  to  Pugmili, 
p2gmiU?  Rubber-Tired  Farm  type  tractor  w/BuUdozer/Blaae/Auger  or 
Hi-Lift-over  Vyd,  Skimmer  Scoops,  Seaman  Tiller,  •^^"f >'  ^P".'^"^!^'^^ 
Tract-Air  used  with  Drill  or  Hi-Lift,  Trenching  or  Ditching  -"^chine 
wood  Chipper  w/Tractor,  Self-Propelled  Roller  w/Blade,  Concrete  Pumps, 
Small  Equipment  Operators.  ,-^    ,   „.„j„„   Trnr'k 

3rouP  7:   Oiler  or  Fire.-nan  on  Crane,  Dragline,  Shovel,  Dredge^  Truck 
Crane,  Pile  Driver,  Grafleall,  Dinky  or  Standard  Locomotive,  ouy 
Derrick,  Trenching  Machine  or  Ditching  .Machine  80  H.  P.  and  °y". 
All  Terrain  (cherry-picker)  Crances  with  20  ton  Lifting  Capacity  or 
over,   neck  Oiler  on  Ohio  River 
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CLASSIFICATION  DEFINITIONS  (CONT'D) 
POWER  E^L-IPMLNT  OPEHATOR*  (CONT'D) 
AREA  2 

Group  1  -  Air  Coirpressors  (2),  Corpres'^^rs  hooVefl  in  fan'rolt".  Asphalt 
Plant  Engineer,  Auto  Grade  and/or  C.H.I,  or  sinilar  tvpe  VacMine,  Auto 
Patrol,  Motor  Patrol,  Power  Blade,  Apsro  P.-ver,  Asphalt  Planer,  Asphalt 
Rollers,  Asphalt  Paver  Operator,  Milling  Vachine,  Self-Propelled  vide- 
rer,  Packhoc  ar-d/cr  Pavement  breaker  At tachire-it ,  Self-Tropelled  Pave- 
ment Breaker,  Ballast  Rpqulator  (R.R.  ),  PituTinous  Mixer,  Bituminous 
Paver,  Bituirinous  Plant  rnqineer,  PulldoiPC,  One  Drum  Hoist  with 
Tower  or  Boom,  Cableways,  Tower  Machine,  nackfiller.  Boom  Tr.ictor, 
Boom  or  Winch  Truck,  Winch  or  Hydraulic  Truck,  3oring  Machine,  Boiler 
Operator,  Bruch  Muicher,  Pull  Float,  Finishing  Machine,  Power  Cranes, 
Overhead  Cranes,  Truck  Tranes,  Piledriver,  Skid  or  Trawler,  Guard  Rail 
Post  Driver,  Tower  Cranes,  Hydro  Crane,  Cherry  Picker,  Draglines, 
Derricks,  Shovels,  Clam,  GradaKs,  Two  Drum  ''achine,  Concrete 
Mixers  with  okip  Tournamixer,  Concrete  Punp  (Truck  or  Skid 
Mounted),  Concrete  Plant  Engineer,  Soil  Cement  Machine,  Formless, 
Paver,  Concrete  Spreader,  Resco  Concrete  Saw,  Chip  Spreader,  Mesh 
Placer,  Dredging  Equipment  or  Dredge  Engineer  or  Dredge  Operator, 
Tug  ^oat  Operator,  wjrine  JTceop?,  Ditching  f'achine  with  Dual 
Attachnent,  vtandard  Tr  ninitey  Locomotives,  Drilling  f!achine, 
including  '..•ell  Testint],  Caisson,  Snaft  or  any  similar  type 
Drilling  Machines  (Weil  Point  Systems),  Mud  rat.  Mucking  "achine, 
Sull-Air,  riechanics.  Welder,  Head  Equipment  Greaser,  Tournapull, 
Tractor  Operating  Scoops,   Push  ''ractors,  L^rae  Rollers  on  Earth, 
Loaders  (Track  or  Rubber  mounted),  or  similar'type  Machine,  Lull, 
Tournadoier,  Scoopmobi  les,  Elevating  Kachinei,  Power  ."ub  Grader, 
Hydra  Ax,  Farm  Tractor  with  Attachments,  Seaman  Tiller,  Tree  Mover, 
Stump  Remover,  Boot  Rake,  Hydra  Seeder,  Straw  Blower,  Refrigerating 
Machine,  Freezing  Operator,  Chair  Cart-Self  Propelled,  Helicopter 
Crew  (3),  Ross  Carrier  or  Straddle  Buggy  or  similar  "achine,  Hock 
Crusher  Plant,  Gravel  Processing  «"achine.  Pipe  Cleaning  Machi.te 
Pipe  Wrapping  Machine,  Pipe  Bending  Machine,  Puq  Mill,  Concrete 
Bump  Grinder  Machine.  Power  Curing  Spray  Machine 

Oca^  2       -  Air  Compressor  tOO  cu.  ft.  and  under.  Air  Tugger,  Air 
Valves  or  Sceam  Valves,  A3slstant  Concrete  Plant  Engineer,  Assistant 
Asphalt   Plant  Engineer,  A«phalt  Plant  Fireman,  Bulk  Cement  Plant 
Equipment  Greaser,  Concrete  Mixers  without  Skips,  Curbing  ^rachine, 
Concrete  Saw  (Sel  f-Prcpelled)  ,  Concrete  and  Blacktop  C.irb  Machine, 
Conveyors,   Cement  Dli.Kps,  Ditching  Machine  under  6",  Distributor 
Operator  on  Trucks,  Deck  Hands,  Elevator  when  used  fcr  hoisting  ma- 
terial. Engineer  Tenders,  Fork  Lift,  Farm  Tractor,  Fireman,  Fireman 
on  Paint  or  Dope  Pots,  Form  Ta-.per,  Form  Grader,  Flex  Plane,  Generator 
{(two  to  four),  or  Welding  Machines  or  water  Pumps,  within  400  feet, 
Gonite  .Machine,  Greaser  Helpers,  Machine  Mounted  Post  Hole  Digger,  Mud 
Jack,  One  Drum  Machines  without  Tower  or  Boom,  One  Water  Pjnp,  Oilers, 
One  Welding  ."achine.  Outboard  cr  Inboard  Motor  Boat,  Tower  Broon  (Self- 
Propel.'ed),  Pull  Broor  (Power  Type),  Siphons  and  Pulsometer,  Switch- 
man, Striping  and  cr  Painting  Machine  (rotor  driven).  Slurry  Saal 
Machine,  Track  Jack,  Temporary  Heat,  Throttl-  Valve,  Tube  Float, 
Tractaire,  l.agon  Drill,  Multiple  Tamping  Machine  (R.R.  ),  Spike 
Machine  (R.H.),  Mechanical  Heaters,  Brush  Burner 
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CLASSIFICATION  DEFINITIONS  (Cont'd) 
Pa£R  BLXTPtEn'  OPn'ATCRS  (ARLA  3) 

Group  1  -  Cranes,  Draglines,  Shovels,  Skimmer  Scoops,  Clamshells  or 
Derrick  Boats,  Pile  Drivers,  Crane-Type  Packhoes,  Asphalt  Plant 
Oprs. ,  Plant  Cpers. ,  Ditching  "achines  or  Backfillers,  Dredges, 
A<;;halt  Sprejding  Machines,  Heavy  Duty  Mechanic,  Ass't  Master 
Mechanic,  All  Loconctives,  Cableways  or  Tower  Machines,  Hoists 
-  2  Drum  or  more.  Hydraulic  Backhoes,  Ditching  M;^chines  or  Backfiller, 
Cherry  Pickers,  Overhead  Cranes,  Roller  (Steam  or  Gas)  Concrete  Pavers, 
Excavators,  Concrete  breakers.  Concrete  Pump,  Bulk  Cement  Plants,  Ce- 
ment Pun-ps,  Derricks-Type  Drills,  Mixers  (over  3  bags)  and  Boat  Oprs.  , 
(2S'  4  over).  Motor  graders  or  Pushcats,  Scoops  or  Tournapulls,  Bull- 
dozers, End  Loaders  or  Fork-Li  ft.  Power  Blade  or  Elevating  Graders, 
Winch  Cats,  Boom  Tractors,  and  Pipe  V.'rapping  or  Painting  Machines, 
Drill  (other  than  derrick  type),  1  Drum-Coists,  Mud  J».cks,  Mixers 
(2  or  3  bags).  Conveyors  (2),  Air  Compressors  (2),  Water  Pumps  re- 
glardless  of  size  (2),  Welding  Machines  (2)  Siphons  or  Jets  (2), 
Winch  Heads  or  Apparatus  (2)  and  Light  Plants  (2),  "ixers  (under  2 
bags),  all  Tractors  regardless  of  size  (Straight  Tractor  Only), 
Fireman  on  Stationary  Boilers,  Automatic  Elevators,  Form  Grading 
Machines,  Finishing  Machine,  Power-Sub-Grader  or  Ribbon  'lachine. 
Longitudinal  Floats,  Boat  Oprs.,  (under  25  ft.  conveyors  (1) 
Distribution  Opers. ,  On  Trucks, Siphons  or  Jets  (1)  Winch  Heads  or 
Apparatuses  (1),  Light  Plant  (1)  Mixers  (under  2  bags) 

Group  2   -  Air  Compressor  (1),  Water  Pumps  regardless  of  size  (1) 
Welding  Machine  (1) 

Croup  3   -  Fireman  and  Asphalt  Spreader  Oilers 

Group  4   -  Heavy  Equipment  Oilers  (truck  cranes,  dredges,  monigans, 
large  cranes,  etc. ) 

Group  ^   Oilers 

Group  6 

a.  Engineers  Operating  under  air  pressure 

b.  Engineers  Operating  in  air  over  10  lbs.  pressure 

c.  Oilers  Operating  under  air  pressure 

d.  Oilers  Operating  in  air  over  10  lbs.  prssure 

TRUCK  DniVEP.S 

Croup  1   -  Drivers  on  2  Axles  hauling  less,  than  9  tons;  Air  Compressor 
i   Welding  Machine  incl.  those  pulled  by  separate  units;  Fork  Lifts  up 
to  6,000  Ihs.  cap.;  Mechanic  Tenders;  Pick-ups  when  hauling  materials, 
tools,  or  men  to  and  from  and  on  the  job  site;  4  Truck  Driver  Tenders 
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CLASSIFICATION  CEFINITIONS  <COWT'D) 

TRUCK  DRIVERS  (CONT'D) 

Grouo  2   -  2  or  ?  Axles  hauling  rore  than  9  tons,  tut  hauling  less 
than  16  tons;  A-Frame  V.inches;  Fork  Lifts  over  6,000  lbs.  cap; 
4-axle  CoiKbJnation  units;  Hydrolifts  or  similar  equipment  when 
used  for  transportation  purposes;  t  Winches 

Croup  3   -  2,  3,  or  4  Axles  hauling  1*  tons  or  nore;  Dispatcher; 
S-Axles  or  r.ore  comtination  units;  Mechanics  (  Working  Forepan;  I 
Water  Pulls 

Croup  *   -  Drivers  on  Oil  Distributors:  (  Drivers  on  Semi- 
Lowboys  when  moving  equipr.ent 


FOOTNOTE: 

a.  jss.oo 


Per  Keek 


Dnlisted  classifications  needed  for  work  not  Included  within  the 
•cope  of  the  classifications  listed  may  be  added  after  award  only 
as  provided  in  the  labor  standards  contract  clauses  (?9  CFR,  5.5 
(a)(l)(ll)) 


S'.'PERSEDEAS  OECISION 

STATE:   OHIO  |  CO'JNTIES:   *SEE  BELOW 

DE'-IsioN  NO.   OH85-5028  DATE:   Date  of  Publication 

■-■jperiedes  Deciiion  No.  OH83-S127  dated  December  23,  1983  in  48  FR  56903 
DESCRIPTION  OF  WORK:   Building  Construction  Projects  (Does  not  include  single 
family  home*  and  apartaents  ap  to  and  including  4  stories) 

•ADAMS,  ALLBN,  ASILAMD,  AOCUIZC,  BELMONT,  BROWN,  BUTLER,  CARROLL,  CHAMPAIGN, 
CLARK,  CLZRMOIIT,  CLIMTOH,  COIUWBIANA,  COSHOCTON,  CRAWFORD,  DARKE,  DEFIANCE, 
DELAWARE,  ERIE,  fAlRflELO,  rAYETTE,  FRANKLIN,  FULTON,  GALLIA,  GEAUGA,  GREENE, 
GUERNSEY,  HAMILTON,  HANCOCK,  HARDIN,  HARRISON,  HENRY,  HIGHLAND,  HOCKING, 
HOLMES,  HURON,  JACKSON,  JEFPfRSON,  KMOX,  LAWRENCE,  LICKING,  LOGAN,  MADISON, 
MARION,  MEDINA,  MEIGS,  MEICER,  MIAMI,  MONROE,  MONTGOMERY,  MORGAN,  MORROW, 
MUSKINGUM,  NOBLE,  OTTAWA,  PAOLDING,  PERJIY,  PICKAWAY,  PIKE,  PREBLE,  PUTNAM, 
RICHLAND,  ROSS,  SANDUSKY,  SCIOTO,  SENECA,  SHELBY,  TUSCARAWAS,  UNION,  VM 
WERT,  VINTON,  WARAEN ,  WASHINGTON,  WAYNE,  WILLIAMS.  WOOD.  4  WYANDOT 


ASBESTOS  WORKERS: 

Area  1 

Area  2 

Area  3 

Area  4 

Area  % 

Area  6 

Area  7 

Area  8 

Area  9 

Area  10 
BOILERMAKERS: 

Area  1 

Area  2 

Area  3 

Area  4 

Area  S 

BRICKLAYERS;  CAULKERS: 
CLEANERS:  POINTERS;  4 
STONE.*!ASOSS  : 
Area  i 

2 

3 

4 

5 

6 

7 


;$18.32  {$4.08 
I  17.70  I  2.32 


18.90 
17.97 
16.10 
19.54 
19.42 
19.53 
19.25 
ISilS 


2.89 

3.36 

5.57 

3.38 

4.455 

5.00 

2.81 

2.78 


,  Area  17 
Area  18 
Area  19 
Area  20 
Area  21 
Area  22 
Area  23 
Area  24 
CARPENTERS: 
Area  1 


Area  2 
Area  3 
Area  4 
Area  5 
Area  6 
Area  7 
i  17,54  H2%+.79|  Area  8 
*   a    Area  9 
Area  10 
Area  11 
Area  12 
I  CEMENT  MASONS : 


Area 
Area 
Area 
Area 
Area 
Area 
Area  8 
Area  9 
Area  10 
Area  11 
Area  12: 
Bricklayers;  Caulkers; 

Cement  Block  Layers; 

Cleaners;  Pointers:  4 

Stonenasons 
Rubble  Work 
Area  13 
Area  14 
Area  IS 
Area  16 


I6J45   5.52 

20.32S  3.58 
18.35  ;  2.815 
20.37   4.19 


16i3S  I  2.55 
I  ISIOS  2.37 
i  16.63  :  3.54 

15.52  i  3.21 

16. 94^  2.25 

17.59  :  3.27 

15,67  ■ 

16<00  i 

16^60  ! 

14.15  I 

14.25  I 


3.56 
2.40 
3.55 
3.37 
3.10 


16.23  I  3.35 
15.40  I  3.35 
16.18  I 
17.16  , 
17.385 
17.50  , 


3.53 
1.55 
3.53 
2.30 


Area 
Area 
Area 
Area 
Area 
Area 
Area 
Area  8 
Area  9 
Area  10 
Area  11 
Area  12 
Area  13 
Area  14 
Area  15 
Area  16 
Area  17 
Area  18 
Area  19 
Area  20: 

Light  Commercial  Work 

All  Other  Work 


Bute 
MMHr 

Ram 


rrtUft 

a«Miiii 


■520.47  $3.55 
15.71  2.94 
15.75 

:  16.81 

19.59 
:    17.92 


2.85 

.55 

4.12 

4.97 


18.30   .81«b 
16.25      2.45 

15.63;    3.33 
15.40  ;    3.14 
16.89  i    3.11*c 
15.76  :3»*3.5; 


17.00 

2.725 

17.68 

3.37 

16.00 

3.90 

15.45 

2.97 

18.95 

5.16 

16.32 

2.89 

17.40 

3.79 

19.31 

2.97 

18.11 

1.05 

15.80 

2.55 

14.35 

3.28 

16.53 

1.48 

16.98 

2.75 

17.59 

3.27 

16.23 

2.75 

17.36 

2.40 

17.73 

3.30 

15.08 

3.28 

16.18 

3.53 

17.73 

3.36 

17.50 

2.30 

20.47 

3.55 

17.98 

2.04 

15.75 

2.85 

16.81 

.55 

18.30 

.81*b 

19.64 

2.42 

10.64 

3.26 

14.81 

3.26 

to 

a. 
a 
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ELECTRICIANS: 
Arc«    1 
Araa    2 

Area    3 


iSn.28  •3%»3.36 
'    17.25    3»»2.37 

I  *<* 

17.74    3.2%* 

2.31 


Area   4:  i 

Electriciina  I    15.43    3»«-4.33 

Cable  Splicers  |   15.63    3*-4.33i 

Area    5:  | 

L'p   to   4    Inclu.    25   ip.i. 

radijs  of   Hanilton  Co. 

Court  House,  Cxncinnatii  16.00  3it* 
,         3.30 
Over  25  mi.  radius  of  \ 

Hamilton  Co.  Court     ] 

House,  Cincinnati 


Area  16: 

Less  tnan  5,000  man 

hours : 

Electricians 

$13 

44  |3»*2.81 

Cable  Splicers 

14 

45 

3%*2.81 

All  other  work: 

Electricians 

16 

80 

3»*2.81 

Cable  Splicers 

18 

06 

3%*2.81 

Area  17: 

Electricians 

17 

32 

3%*3.06 

Cable  Splicers 

18 

19 

3»*3.06 

Area  IB 

21 

77 

3t*2.83 

Area  19 

19 

11 

9.7»* 
1.76 

Area  6: 
Electricians 

Cable  Splicers 

Area  7 

Area  8: 

Electricians 

Cable  Splicers 
Area  9 
Area  10: 

Within  11  iri.  radius  of 
3rd  t   Main  Sts.,  Daytoi 

Beyond  11  mi.  radius  of 
3rd  4  Main  Sts.,  Oaytoi 

Area  11 

Area  12 
Area  13: 

Electricians 

Cable  Splicers 

Area  14: 

Electricians 

Cable  Splicers 
Area  15 


16.55  i3i»« 

I  3.30   j 

17.40  iS** 
•   2.50 

17.90  |3I)«- 

2.50   I 

17.59  10. 8« 
'  2.85 

18.00  |45«*e 
18.50  45«^ 
14.14  :3I<'2.48 


16.93  |3.5t'> 
2.40 

17.21  ]3.5%»- 
'  2.40 

18.24  15.5«> 
!  1.55 

16.10  |3t«1.90 

20.00  3.3%* 

3.00 

23.00  3.3«» 

3.00 

16.90  '3«*2.08 
1'.50  ■3».2.08 
17.33  3.2i» 

<  1.B5 

I 


Area  20: 
Electricians 

Cable  Splicers 

Area  21 

Area  22: 
Electricians 

Cable  Splicers 

Area  23: 

Electricians 
Cable  Splicers 
ELEVATOR  CONSTRUCTORS: 
Area  1: 
Mechanics 

Helpers 

Helpers  (Prob. I 
Area  2: 

Mechanics 

Helpers 

Helpers  (Prob.) 
Area  3: 
Mechanics 

Helpers 

Helpers  (Prob. I 


18.93 
19.18 
18.95 

19.51 
20.88 


16.35 

16.60 


16.97 
70%JR 
50»JR 
16.95 
70»JR 
SO%JI« 


3.2'* 

3.75 
3.2%* 

3.75 

3.H* 
2.90 

3.2t* 

2.05 

3.2»- 

2.05 

3%*4.62 
3»+4.62 


3.29* 

ftg 
3.29* 

fig 


2.69+ 

f*g 

2.69* 

ftg 


j    17.60      3.00' 

fig 

1    70%JR      3.00-« 
fig 
50*JBj 


I'ECISION    NO.      O!iB5-5028 

ELEVATOR   CONSTRUCTORS 

(CONT'D) : 

Area   4: 

Mechanics 

Helpers 

Helpers 
Area    5: 
Mechanics 

Helpers 

Helpers  (Prob.) 
Area  6: 
Mechanics 

Helpers 

Helpers  (Prob.) 
Area  7: 

Mechanics 

Helpers 

Helpers  (Prob.) 
Area  8: 
Mechanics 

Helpers 

Helpers  (Prob.) 
Area  9: 
Mechanics 

Helpers 

Helpers  (Prob.) 
GLAZIERS: 

Area  1 

Area  2 

Area  3: 
Outside  Replacement 
Outside  All  Other  Wori« 

Area  4 

Area  5 

Area  6 

Area  7 

Area  8 

Area  9 

Area  10 
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MMHy 


$16.42  |$3.29« 
fig 
3.29+ 
fig 


70IJR 

SOijR 

17J64 

I 
70IJB 

SOtJR 

21.62< 

70IJR 

SOtJR 

19ilSS 

70IJR 

SO<JR 

I7J39 

70%JR 

SOtJR 

19.62 

70%JR 

SOtJR 

leJse 

12JSS 

12J08 
12.58 
12.30 
14.80 
12.00  ! 
16.60  i 
16.14  ■ 

16.34  ; 

20.03  ' 


3.00* 
fig 

3.00+ 

fig 


S.OO'f 
fig 

3.00+ 
fig 


3.29* 
fig 

3.29* 
fi9 


3.00-1 

fig 

3.00' 
fi9 


3.00+ 

fig 
3.00+ 

fig 


1.51  ! 

1.00  I 

.51 

.51   I 
2.62   . 
1.1 1+h' 
2.91 
3.26 
2.72 

1.26  ; 

4.61   I 


I  IRONWORKERS: 
I  Area  1: 

L'p  to  10  mi.  radius 
fror,   Lnion  Hall  in 
Asnland,  Kentucky 
10  to  50  mi.  radius 
from  Union  Hall  in 
Ashland,  Kentucky 
Over  50  mi.  radius 
from  Union  Hall  in 
Ashland,  Kentucky 
Area  2: 
Reinforcing 
Ornamental:  Structural 
Fence  Erectors 
Area  3: 
Within  15  mi.  radius 
of  Local  Union  Office 
1290 
Outside  15  mi,  radius 
of  Local  Union  Office 
1290 
Area  4 
Area  5 
Area  6 

Area  7 

Area  8 

Area  9 

Area  10 

Area  11 

Area  12 

Area  13 
LATHERS: 

Area  1 

Area  2 

Area  3 

Area  4 

Area  5 

Area   6 
KARBLE    SETTERS;    TERRAZZO 
WORKERS:     i    TILE    SETTERS:! 

Area  1  I 

Area  2: 
Tile  Setters  | 

Area  3  1 

Area   4:  I 

Marble  Setters 
Terrazzo  Workers;    k 
Tile  Setters 


IS17.33  |$4.26 

I 
17.66  I   4.26 


19.62 


I  15.93 
16.03 
14.43 


16.16 


16.31 
13.35 
15.73 
14.79 

+  81 
16.40 
17.96 
19.19 
16.30 
20.62 
16.15 
16.38 

16.00 
15.76 
16.62 
15.45 
16.30 
19.31 


4.26 

4.27 
4.31 
4.33 


4.37 


4.37 
6.76 
6.24 

5.63 
5.33 

4.21 
3.84 
5.33 
4.12 
5.33 
4.32 

3.90 

3%+3.53 

2.625 

2.97 

.01 

2.97 


16.35      2.55 


15.05 
16.63! 


16.355 
16.305 


I 


2.37 
3.54 


2.25 
2.25 


ts9 

Cn 

8 

to 


•«1 

9 

CB 


< 

p 

2 

o 


N5 
O 


03 


n 
to 


U3 
03 

cn 


2 

o 


o 

CO 


Til* 


yjJlBLr  SETTERS  'COST'O'  : 


Area  5: 
Marele  Setter* 
Terrazzo  Workers 
Tiie  Setters 
Area  6 
Area  7 
Area  8 
Area  9 
Area  10: 

Marble  Setter* 
Area  11 
Area  1! 
Area  l): 
Marble  Setter* 
\rea  14: 
rcrrazzo  Wcriter? 
fetters 
Area  IS: 
rerraxzo  Korxcrs 
Tile  Setter? 
Vzea  li 
Area  11: 

Tile  Setter? 
Area  18 
Area  19 
Area  2C: 
Karble  Setters;  Terrazzc 
Workers 
Tile  Setter* 
Area  21 
Area  22 
Area  2}i 
Marble  Setters  •  Tile 
i^etters 
MARBLE  SETTERS'  FINISHERS 
TEPRAZZO  WORKERS' 
FINISHERS;  i   TILE  SETTERS 
FINISHERS: 
Area  1 : 
Finisher*  i  Grinders 
Marble  Sander*:  Polish- 
er*: Sawyers;  k   Waxers 
lerrazzo  Base  Orinaers 
;while  Operating  Base 
arinilina  Machine' 
Area  J 
Area  Ji 
Marble  Setters' 
fini*her»;  Tile 
Setter*'  Finishers 
rerrazto  Wcricer*' 
rinistaers 


■^  I 

fnmm 

Mm*v 

■MWMt 

tkttm 

$16.17    t3.25 

16.00 

3.25      ■ 

16.00 

3.25 

14.87 

2. SO 

19.33 

16.00 

2.40 

14.15 

3.37      • 

14.25 

3.1C 

15.40 

2.40 

16. :s 

3.53 

1-.285 


16. 


.50 
.4" 


7  ice  4 


Area  4: 

Finishers 
Base  Machine 
Area  5t 
Terrazzo  Workers' 

Fini*her» 
Terrazzo  Grinders 


?:c^  ::? 


;h3  5- 


HMirty 
•MM 


frinf* 


,$10. 

I  11 


13. 

15. 


Tile  Setters'  Fmisheri  13 


3.53 


2.6:  I 


69 


81 


"J 

.155 

.52 
,30 


16.25 


,33 

.495 


2.30 
J. 55 

2.94 

2.85 

.5v 


4.12 
3.00 
2.57 
.81*b 


2.45 


Area  6 

Area  7: 
Finis.her* 

Terrazzo  Flocr  Jrinder* 
Terrazzo  Base  "rinder*  ' 

Area  8  ; 

Area  9  • 

MILLWRIGHTS:  j 

Area  1 

Area  2  j 

Area  3  | 

Area  4 


1.6C 


3.0C 

3.00 


Area  5 
Area  6 
Area  7 
Area  8 

Area  9 
PAINTERS: 
Area  1:  . 

Bruth:  Pcll»r:  Paper  oi 
Wall  Covennc;  Taping 
Floor  Sanding;  Power 
Tools;  •  Swing  Staoe 
Sandblasting;  Spray 
•  Steancleaninq 
Area  2: 
Bru*h;  Drywall  Tapina; 

4  Rollers 
Wall  Covering:  Fiper- 

hanqinc 
Sandblastma:  Spray:  • 
Steanclea.-.ini 
Area  3: 
3ra*h;  Cleiner;  Roller: 

i   Masher 
Drywall:  Paperhanqer: 
Pot  Tender;  Spray  i 
Hall  Ccverer 
i  Area  4t 
Brush 
I   Roller 

spray 
i   Tapina 


84  1 
68  < 


71 
55 

59 
35 

00 
15  ! 
.35 
94 

02 

U 

08 
.50 
.32 


3.25 
3.25 
3.25 


16.44 
18.16 
r.32 

19.31 
19.20 


3.53 
2.5- 

2.6? 

5.tl 
25»» 
1.5? 
3.J1 
3.3' 
3.»C 
2.9:' 
2.36 


I 


13.30 

14. 30 

13.55 

13.80 
14.05 

14.45  : 

15.20  ! 

12.60 

13.10 
13.60 
14.75 


2.54 

2.54 

1.89 
1.89 
1.89 

.95 

.95 

1.75 
1.75 
1.75 
J. 74 


PAINTERS  tCOSTT): 
Area  5: 
Brush;  Paperhangino: 
Roller;  Taping:  Kail 
Covering;  i   Wa*hing 
Steamcleanmg 
Spray 

Hopper  Tender!  Sand- 
bla«tina:  i   Water- 
blaatinc 
Area  6 : 
Brush:  Paperhangina; 
poller:  Taping:  Wall- 
covering: i  Kashinc 
Hopper  Tender;  Sand- 
blasting i  Spray 
Area  7: 
Brush;  Roller 
?aperhanger« 
Crywall 
Spray 
Area  8: 
Erus.h 
?rywall  Tapers  h 

Finishers 
Spray 
.Area  9: 
Brush:  Roller 
Crywall  Taping  i   Spack- 

lins;  i   Wallcovering 
Structural  Steel 
Claanina;  Sandblast;  i 
Spray 
Area  10: 
Brush;  Hydro-jet  Clean- 
ing; Paperhanging  w/o 
Tools;  Roller;  Steam 
Cleaning;  Wallwashing: 
i   Waterproofing 
Drywall  Tapmo 
Open  Structural  Steel 
Paperhanging  iw/toolsi 
Spray 
Area  11: 
Orywall  Sanders 
Brush:  Paperhanaers; 

Rollers:  u   Wall  Washi 
Structural  Steel 
rrywall  Tapers  i 

Finishers         J 
Spray 

Sandblasting:  Stear 
(,-leaninc 


516.75  $1.00 

16.90   1.00 
17.25   1.00 


17.65   1.00 

]|4.83  '  .■'5*i 

1:..33    .■'J-'i 

15.42  .  3.46 

15.52  !  3.46 

15.82  i  3.46 

15.92  '  3.46 

J4.75  j 1.00 

15.10  i I. 00  ; 

15.45  1  1.00 
17.62  i  1.00 


t7.97 
18.02 

18.12 


1.00 
1.00 

1.00 


16.29  3.41 
16.44  I  3.41 
16.50  i  3.41 
16.54  I  3.41 
16.79  I  3.41 


15.09   2.8 

n<^  14.84  ,  2.67 
15.39   2.87 


15.49   2.87 
15.59   2.67 

15.79  '  2.87 


*  ...J*  -■-.  -^  -  ».-«•  x» . 
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Area  12: 

Old  Commercial: 
Brush;  Roller:  i   Wash 

k   Clean  Surfaces 
Drvwall  i  Paper  hanger! 
Sandblasting;  i   Spray 
New  Commercial: 
Brush:  Roller:  (  Wash 
i   Clean  Surfaces 


Hourly 


513.60  S2.25->i 
13.85  i  2.25*; 
14.10  :  2.25*. 


14.9? 


.45 


7   I 


Drywall  4  Paperhangera  15.35 
Sandblasting;  i   Spray  j  15.60 
Area  13: 
Brush:  Drywall  Tapers  k 
Finishers:  Faperr.ang-  ' 
ers;  Spray  k   Sand- 
.•■lasting  Pot  Tender? 
Pressure  Cleaning;  San<l- 
blasti.ng;  •  Spray 
Area  14; 
Brush;  Poller 
.?ryw-iil  Tapers  «  Paper 

nanaers  j  , ,  ,» 

Spray;  Taping  Finisher^  13.25 
Area  15 1 
Brush;  Boilers 

Paperhangers 
Spray 
Area  16 i 
Brush;  Roller: 
Wallcovering; 
hanging 
Open  Structural  Steel 
Taping;  Beding;  Finish 

ing  k   Sanding 
Spray;  Sandblasting: 
Hopper  Tender;  Swing 
Stage:  k   Window  ,;acks 
Area  i7: 
Brush 

Sandblasting 
Spray 
Area  18: 
Brush:  Faperhancers:  4 

Rollers 
Structural  Steel;  rry- 
wall  Finishers  4 
Tapers 
Spray 
Area  19: 
Brush:  Roller;  Paper- 
hanging  »  Taping 
Sandblasting:  Spray 


2.25*- 
2.25-- 
2.25*- 


.  3t 


Washing: 
k  Paper- 


.55 


13.50 


19.46 

19.86 


14.50 
15.00 

15.25 


15.50 

12.25 

i   13.25 
13.75 


16.65 


17.40 
17.50 


14.36 
15.13 


1 


.  70*k 
.70*k 


3.17 

3.1" 


2.i7 


.42 
.42 


.95 
!95 


a 

"I 

I 

< 


z 

o 


o 


a. 

a 

■< 

'c' 

3 
TO 

52 


Z 

o 

n 
99 


PLUMBERS;  4 


radius  of 


pFr:s.ox  NQ.oH3s-5;:3 


PIU.3R:VI(U1EN: 
Area  1 
Area  2 
Area  3 
Araa  4 
Area  S 
Area  6 
Area  7 
Area  8 
Area  i 
Area  10 
PIPEFITTERS 
STEAMTITTERS: 
Area  1: 
Within  10  ni 

PortsiK>uth 
Over  10  and  within  20  mi 

radius  of  Portsmouth 
Over  20  and  within  3S  ml 

radius  of  Portsmouth 
Over  3S  mi.  radius  of 
Portsmouth 
Area  2 
Area  3 
Area  4 
Area  S: 
Pipefitters;  Steamfitter: 
Gas  Fitters:  Plunbers 
Area  6 
Area  7 
Area  a 
Area  9 
Area  10: 
Within  12  ir.i.  radius  of 

3rd  4  Main  Sts.,  Oaytor. 

Outside  12  ai.  radius  of 

3rd  4  Main  Sts.,  Dayton 


■ 

1$1«.6J 

55.55 

16.08 

3.14 

IS. SO 

S.61 

16. S8 

3I»3.S3 

17.00 

2.72S 

18.16 

3.37 

16.14 

28t 

16.00 

3.90 

19.31 

2.97 

:  16.62 

2.89 

;  17.43 

3. 35 

n 

1  17.70 

3.35 

17.80 

3.35 

18. OS 

3.35 

18. 3S 

3.10 

18.38 

3.12 

16.81 

4.23 

1  17.54 

4.56 

1  16. IS 

4.32 

{  18.80 

3.80 

;  18.32 

1.81 

17. SO 

3.39*1 

18.14 

3.23 

18. S6 

2.98 

Area 
Area 
Ar«« 
Area 

Area 


11 
12 
13 
14 

15: 


Pipefitters;  Steaafitteri 
Area  16:   Plumbers 
«rea  17 
Area  18 
PLASTERERS: 
Area  1 
Area  2 
Area  3 
Area  4 
Area  5 
Area  6 


I  18. 

j  18. 

17. 

I  19. 

I  19. 

I 

(  20, 
!  21, 
1  19, 
,1.. 

I  15, 

17, 
17, 
17, 


81 
13 

57 
20 
09 

"I 
03  I 

^M 
10 

n  i 

40 
68  i 
64$ 
59 
60 

I 


2.98 
2.72 
7.42 
3.72 
2.91 


43 
63 

,90 
,88 

,05 
,93 
45 

,53 

,27 
1.75 


Paje  6 


Area  7 
Area  8: 

Plasterers 

Orywall  Tapers  4 

Finishers 

Area  9 

10 

U 

12 


r 


ifty 


■wxni 


•518.11  $1.40 
I  17.27  I  -2.46 


Area 
Area 

Area 
Area  13 
Area  14 
Area  15 
Area  16 
ROOFERS : 
Area  1 
Area  2 
Area  3 
Area  4 
Area  5 


15.51 
16.18 
17.50 
20.47 
17.98 
lS-75 
16.81 
18.30 
17.36 


Area  6 : 

Composition,  Damp,  4 

Waterproof 
Slate,  Tile  4  Asbestos 
Area  7 
Area  8 
SHEET  METAL  WORKERS: 
Area  1 
2 
3 
4 
5 
6 
7 


Area 

Area 
Area 
Area 
Area 
Area 
Area 
Area 
Area 


9 

10 


SOFT  FLOOR  LAYERS: 
Area  1 
2 
3 
4 
5 
6 
7 


Area 
Area 
Area 
Area 
Area 
Area 
Area 
Area 
Area 
Area 


SPRINKLER  FITTERS: 
Area  1 
Area  2 


46 
53 
30 
55 

04 
85 
55 

81+b 

41 


50 

.65 

16 

2.28 

24 

3.11 

03 

2.70 

15 

1.50 

15.75  2.25*111 
15.97  l2.25*m 

16.45  I  3.86 
21.28  I  3.30 

15.65 i2.97*n 

17.46  3.18*n 
17.27   3.55 


16.20 

3.49*n 

17.60 

3.87 

17.55 

3.26 

17.51 

4.68 

17.18 

3.32 

20.21 

4.38 

16.46 

2.57*n 

15.63 

3.33 

15.40 

3.14 

16.89 

3.11*c 

15.76 

3%*3.53 

13.00 

2.075 

17.51 

3.37 

14.40 

3.57 

18.70 

3.15 

18.95 

5.16 

15.92 

2.89 

16.25 

4 . 50*0 

20.42 

4.43 

17.67 

3.38 

pFrlSIn^;  so.   OH95-502B. 


LABORERS 

Area  1: 
Group 
Group 
Group 

Area  2: 
Group 
Group 
Group 

Area  3: 
Group 
Group 
Group 

Area  4: 
Group 
Group 
Group 

Area  5: 
Group 
Group 
Group 
Group 
Group 
Group 
Group 
Group 
Group 
Group 

Area  6 : 
Group 
Group 
Group 
Group 
Group 
Group 
Group 
Group 
Group 

Area  7: 
Group 
Group 
Group 
Group 

Area  8 : 
Group 
Group 
Group 
Group 
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SHOT 


81 

S3. 00 

06 

3.00 

33 

3.00 

90 

3.00 

05 

3.00 

20 

3.00 

82 

3.00 

02 

3.00 

06 

3.00 

42 

2.45 

72 

2.45 

07 

2.45 

75 

2.60 

85 

2.60 

90 

2.60 

95 

2.60 

10 

2.60 

25 

2.60 

50 

2.60 

95 

2.60 

92 

2.25 

07 

2.25 

94 

2.70 

04 

2.70 

14 

2.70 

27 

2.70 

52 

2.70 

29 

2.70 

54 

2.70 

.43 

2.70 

39 

2.70 

.86 

3.00 

.06 

3.00 

14.36 
14.46 

12.20 
12.45 
12.60 
12.70 


00 
00 


$.35  Premium 


3.00 
3.00 
3.00 
3.00 


Area  9: 
Group  1 
Group  2 
Group  3 
Group  4 
Group  5 
Group  6 
Group  7 
Group  8 
Group  9 
Area  10: 
Group  1 
Group  2 
Group  i 
Group  4 
Group  5 
Group  6 
Croup  7 
Group  8 
Group  9 
Area  11: 
Excluding  Apartments, 
Condominiums,  4  Nursing 
Homes : 

Group  1 

Group  2 

Group  3 

Group  4 

Group  5 

Group  6 

Group  7 

Group  8 

Group  9  . 

Apartments,  Condominium! 

4  Nursing  Homes 

Area  12: 

Group  1 

Group  2 

Group  3 

Area  13: 

Group  1 

Group  2 

Group  3 

Area  14: 

Group  1 

Group  2 


3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.00 

70%JR   3.00 


3.00 
3.00 
3.00 

3.00 
3.00 


en 

09 
CO 


a 

03 


a 

s* 

1 


< 

p 

Z 

o 


N3 

O 


in 

3 
CO 


CO 

a 


2 

o 

n' 
n 

CO 


o:-:3---:: 
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CONT'Sl : 


LABORERS 
Area  IS: 
Oroup  i 
Croup  2 
Group  3 
jfoup  4 

oTOUp     3 

Group  6 

Group   7 

Group   8 

Group   9 
Area    16: 

Group   1 

Group  i 

Group   i 
ktat  17: 

Group   1 

Group  i 

Group   i 

•:;roup  4 
Area   IS: 

5  roup   1 

Group  2 
Area    19 i 

Group   I 

Group  2 
Area   20: 

Group   1 

Group   2 
LINE   CONSTBl'CTIOS: 
Area  1: 

Cable  Splicers 

l.ineiTien 

Operators:     Ail  Mecha- 
r.xied  Equipment 

GroundEien 


FnK^ 


Area  2i 

:.ineacr. 

Equipment  Operators 

Groun*"en  Truck  Orivers 

Axe*  3 I 

Equipnent  Operators: 
Lineaer. 

line  Truck  Drivers 

Groundaer. 


$10.00 
15.00 
IS. 15 
15.25 
15.40 
15.48 
15.50 
15.65 
16.50 

12.27 

12.37 
12.62 

13.02 

15. i: 

15.22 

15.52 

i  14.00 
14.35 

12.47 
12.67 

14.08 
14.30 


20.31 
18.46 

J  14.77 
i  12.00 

1''.72 
15.95 
11.60 


1  Area  4: 

S6.J0  I  Linemen:  Technicians 


30 
30 
30 
30 
30 
30 


6.30 
6.30 

3.00 
J. 00 
3.00 

3.06 
3.06 
3.06 

3.  Of' 

5.00 
3.00 

3.00 
3.00 

3.01 
2.71 


31j»- 
2.35 

3*>»» 
2.35 

3'j»* 
2.35 

2.35 

8'|%» 

1.00 

1.00 
8S** 
1.00 


17.74 
:  10.64 
j    11.53 


j  CaDle  Splicers 
Groundnen 

j  Area  5: 

I  Zone  1  -  L'p  to  4  Inclu. 
I   25  mi.  radius  from 
!   Hamilton  Co.  Court 
House,  Cincinnati: 
Linemen;  Equipment 
Operators 

Ground-Tien 

:one  2   -   Over  25  .ti  . 
radius  froni  HaF.ilton 
CO.  Court  House. 
Cincinnati : 
Linemen;  Equipment 
Operators 

Groundnen 

Area  <i 

Linemen 

Cable  Splicers 

Groundmen 

Area  7; 
Linaaen 
Linem 
Cable  Splicers 

Line  Equipment 
Operators 


$15.43!3S»* 
I  4.25 
15.68  3S** 

I  4.25 
12.42  3S»- 
4.25 


I 


Groundnen : 

Drivers 


Truck 


3.2»* 
2.31 

3.2** 
2.3i 

3.2%* 
2.31 


Area  8: 
Linemen;  Line  Equipment 
Operators;  Truck 
Drivers 
Groundflier. 
Area  9: 
Cable  Splicers;  Equip- 
ment Ops.;  1  Linemen 

Groundmen 


16.00 
12.00 


16.55 

12.41 

17.40 
17.90 

12.1 

17. S» 
16.48 

15.33 

11.73 


18.00 
10.80 


20.00 
13.00 


3»»* 

3.3C 

3<s»* 
3.3* 


a** 
3.30  . 

3H»» 
3.30 

3S«^ 

2.50 
3'j«t 

2.50 
3S»* 

2.50 

10.8»-> 
2.85 

10. 8** 
2.85 

10. 8»* 
2.85 

10.8%* 

2.85 


44S%«€ 
44>i«*C 


3S*'- 
.85 

3S»* 
.85 


MMfO 


LI SE  CONSTRUCTION  (CONT'D) J 
Area  10:  | 

Zone  1: 
Linemen;  Cable  Splicerti 
Operators:   Hole 
Digging  Equipment,     ] 
Cranes,  Hydraulic  Lift  (, 
or  Bucket  IJ16.98  j3ij%+ 

;'      iS2.40 
Operators:   Line  Truck  ;; 
with  Winch  or  Pole  *   '•,       j 
Steel  Handling        ',•   12.73  (3's«+ 
,,      I  2.40 
Operators:   Non-Special-i 
ized  Trucks  <^  Miscel- 
laneous Equipnent      j  10.12  3*5** 
I        2.40 
•'roundnen-Truck  rorivers  !  10.19  iS** 
;        2.4C 

Zone  2: 
Linenen:  Cable  Splicers 
Operators:   Hole 
Oiaging  Equipment, 
Cranes,  Hydraulic  Lift 
or  Bucket 


Operators:   Line  Truck 
with  Winch  or  Pole  4 
Steel  Handling 

Operators:   Non-Special- 
ized Trucks  4  Miscel- 
laneous Equipment 

Groundmen-Truck  Drivers 

Area  11: 

Lineman;  Cable  Splicers 

Pole  Digqinc  Equipnent 
Ground-Tien 

Arcs  12: 

Cable  Splicers;  Linemen 

Operators 

Area    1 3 : 
Lineman 

Technician? 


17.21 

12.96 

10.35 
10.32 


2.40 


3»i»» 

2.40 


2.40 

3»i»* 
2.40 


19. '3  10S%- 
.85 

17.55  ^OH*- 
.35 

15.60  |lO'j%» 
.85 

16.83    3H?» 

1.00 
14.67    SH** 

1.00 

19.97  iBls%» 

[    •85+p 
19.37  IbH** 

.85*p 


Pace  9 

Cable  Splicers 
Operator  Class  I 
Operator  Class  II 
Groundmen 

Area  14: 

Cable  Splicers;  Equip- 
ment Operators  i 
Linemen 

Truck  Driver  (Winchj 

Groundmen;  Groundmen 

Area  15: 

Cable  Splicers;  Opera- 
tors: All  Mechanized 
Equipment;  4  Linemen 

Croundmen-Truck  Drivers 

Groundmen 
Area  16: 

Cable  Splicers 

Equipment  Operators;  4 
Linemen 

Truck  Drivers 

Groundmen 


Area  17: 
Cable  Splicers;  Linemen; 

4  Equipment  Operators 
Truck  Driver  (Winch) 
Groundmen 
Area  18: 
Linemen;  Equipn^ent  Ops 
Cable  Splicers 
Truck  Drivers  (Winch) 
Groundmen;  Groundmen 
Area  19: 
Cable  Splicers;  Equip- 
ment Ops . ;  4  Linemen 

Track  Drivers  (Winch) 
Groundmen;  Groundmen 


FriMt* 


;S22.97  •8's»* 

I       .85+p 
15.98  l8'5%  + 

854^p 


13.98 
11.98 

17.33 


.85+p 
8'jl  + 
.B5*pl 


3>i»+ 
1.85 


11.26)315%* 
1.85 


17.50 
13.87 
10.70 

18.06 


16.80 
9.99 
9.58 

21.68 

14.09 

18.93 
19.18 

12.30 
18.95 
12.32 


3i»*.8SI 
3'!**.85i 

3'5»* 

2.75     ■ 

3''.>-i- 

2.75 
3l5»* 

2.75 

3H%* 
2.75     ■ 


3"!»-.85l 

3'5»*.85J 

3»*3.75' 
3»*3.75| 

3**3.7^ 


3S%- 
2.90 

3H%* 
2.90 
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DECISION  MO.   OH9S-^C:8 

LISE  COSSTHUCTION  (CONT'D) 
Araa  20: 
Cabl«  Splic«r» 

Equipnant  Operators 

Lin«n*n 

Groundncn:  Truck  Drivers 

Ar««   21: 

:.in«swn:   Cable  Splicers: 

t  Equipment  Operators 
Groundnen 
Area   22: 

Cable  Splicers;    Equipraen 

Operators)    t   Linemen 
Groundnen 
TPLCK    DRIVERS: 

Area   1: 

Group  1 
Group  2 
Area  2: 

Group  1   • 

Group  2 
Area  }: 

Group  1 

Group  2 

Group  3 

Group  4 

Group  i 

Croup  < 

Group  7 

Group  8 

Group  9 

Group  10 

Group  11 

Group  12 
Area  4: 

Group  1 

Group  2 

Group  3 

Group  4 

Group  S 
Area  S: 

Group  1 

Group  2 

Group  3 

Group  4 

Group  S 


Paqe  10 


.24  pi]%*.60 
.2S  ps%*.60: 


.32  3S»*.85 
.«6  3m*. 85 


14. 
14. 
14. 
14. 
14. 
14. 
14. 
14. 
14. 
15. 
15. 
15. 

12. 
12. 
12. 
12. 
12. 

11. 
11. 
11. 
11. 
11. 


.82 
.93 

.60 
.60 

60 
61 
65 
68 
70 
80 
88 
93 
96 
23 
30 
33 

48 
63 
73 
89 
93 

42 

48 
53 
59 
95 


44.00q| 
44.00q 

44.00q 
44.00q 

94.80q 
94.S0q 
94.80q 
94.80q 
94.80q 
94.80q 
94.80q 
94.80q 
94.80q 
94.80q 
94.80q 
94.B0q 

109. OOq 
109. OOq 
109. OOq 
lOS.OOq 
109. OOq 

r,s  i  t 
r,s  t  t 
r,s  fc  t 
s  4  t 

r,s  k   t 


Area  6: 
Croup  1 

Group  2 

Croup  3 

Group  4 


Area  7: 

Group  1 
Group  2 
Croup  3 

Area  8: 
Group  1 
Group  2 
Croup  3 
Group  4 
Group  5 
Group  6 
Group  7 

Area  9: 
Group  1 
Group 
Group 
Group 
Group 
Group 
Croup 

Area  10: 
Group  1 
Croup  2 
Group  3 
Group  4 
Croup  5 
Croup 
Croup 


|$14.29 
14.51 
14.76 
14.86 


13.65 

13.75 
13.85 

14.99 

15.29 
15.34 
15.41 
15.47 
15.77 
16.08 

14. n 

14.32 
14.355 
14.38 
14.88 
14.97 
15.075 

14.62 

14.72 
14.87 
15.02 
15.27 
15.37 
15.52 


POWER  EQUIPMENT  OPERATORS 
All  Counties,  Except 
Columbiana:   Well  4 
Pump  Work  (Inrlu. 
Drillinq  i   Repair  of 
all  Water  Wells;  Test 
Holes  i   Wells;  Instal- 
lation 4  Repair  of  Deep 
Well  Type  of  Shallow 
Well  Pumps  on  Water 
Wells): 
Well  Driller  4  Pump 
Installer 


8.10 


$1.91* 
51.00qi 
1.91* 
51.00q^ 
1.91*  1 
51.  OOq. 
1.91*  I 
Sl.OOql 

43.00ql 
43. OOq' 
43.00<| 

l.OO*^ 
1.00+U 
1.00*^ 
1.00*u 
1.00+U 
1.00*^ 
1.00*« 

54. OOq 
54. OOq  ' 
54. OOq 

54. OOq  ! 
54. OOq  I 
54. OOq  ^ 
54. OOq  '' 


.61+w 


DECISION  NO.  OH85-502B 

POWER  EQUIPMENT  OPERATORS 
(CONT'D)  : 

Columbiana  County: 
Class  I 
Class  II 
Class  III 
Class  IV 
Class  V 
Class  VI 
Class  VII 
Class  VIII 
Excluding  Well  4  Pump 
Work: 
Zone  1: 

Master  Mechanic 

Group  A 

Croup  B 

Group  C 

Group  D 

Croup  E 

Croup  F 
Zone  2: 

Master  Mechanic 

Croup  A 

Group  B 

Group  C 

Group  D 

Croup  E 

Croup  F 
Zone  3 : 

Master  Mechanic 

Group  A 

Group  B 

Group  C 

Group  D 

Croup  E 

Group  F 
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MWHy 
MMM 


$17.38 
16.59 
IS. 83 
IS. 36 
IS. 26 
17.65 

ir.88 

11.38 


It. 26 
17.74 
17.58 
17.23 
16.42 
16.09 
13.38 

17.98 
17.46 
17.30 
16.94 
16.16 
15.83 
13.13 

20.27 
19.77 
19.62 
19.27 
18.49 
18.17 
13.74 


Hwity 


$4.21 

4.21 
4.21 
4.21 
4.21 
4.21 
4.21 
4.21 


3.57 
3.57 
3.57 
3.57 
3.57 
3.57 
3.57 

3.57 
3.57 
3.57 
3.57 
3.57 
3.57 
3.57 

3.57 
3.57 
3.57 
3.57 
3.57 
3.57 
3.57 


s. 

CD 
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DECISIOM  MO.  OH85-S028 


AREA  DESCRIPTIONS 
ASBESTOS  WORKERS 

Area  I-  Adans,  Brown,  Butler  (Twps.  of  Palrfield.  Hanover,  Liberty, 
Nilford,  Morgan,  Oiford,  Ripley,  Ross,  St.  Clair,  Union  4  Wayne) , 
Cler«ont.  Ha«ilton,  Highland,  t  warren  (Twps.  of  Deerfield,  Hanilton, 
Barlan,  Salen,  Union,  k   WaahingtonJCos. 

Area  2-  Allen,  Defiance,  Mercer,  Paulding,  Van  Wert,  (  Williams  Cos. 

Area  3:   Ashland,  Coshocton,  Holmes,  Medina,  Richland,  Tuscarawas,  i 

Area"4-  °Auglaiie,  Butler  (Middleto-n  t   Vic).  Champaign,  Clark, 
Clinton,  Darke,  Greene,  Logan,  Miami,  Montgomery,  Preble,  Shelby, 
4  Warren  (Twps.  of  Clear  Creek,  Pranklln,  Massie,  Turtle  Creek  4 
Wayne)  Cos. 

Area  5:   Belmont,  Jefferson,  4  Monroe  Cos. 

Area  6:   Carroll,  Columbiana,  4  Harrison  Cos. 

Area  7-   Crawford,  Delaware,  Pairfield,  Payette,  Franklin,  Guernsey, 
Hardin,  Hocking,  KnoK,  Liculng,  Madison,  Marion,  Morgan,  Morrow, 
Muskingum,  Noble,  Perry,  Pickaway,  Ross,  Union,  4  Vinton  Cot. 

Area  8:   Erie  (EH),  Geauga,  4  Huron  Cos. 

Area  9:   Erie  {W"i)  ,  Pulton,  Hancock,  Henry,  Ottawa,  Putnam,  Sandusky, 
Seneca,  Wood  4  Wyandot  Cos.  „  ,.  ■  ... 

Area  10:  Gallia,  Jackson,  Lawrence,  Meigs,  Pike,  Scioto,  4  Washington 

Cos. 

BOILERMAKERS 

Area  1:   Adams,  Brown,  Butler,  Champaign,  Clark,  Clermont,  Clinton, 
Pairfield,  Payette,  Pranklln,  Gallia,  Greene,  Guernsey,  Hamilton, 
Highland,  Hocking,  Jackson,  Lawrence,  Licking,  Madison,  Meigs, 
Mlaal,  Montgo«»ry,  Morgan,  Muskingum,  Noble,  Perry,  Pickaway,  Pike, 
Preble,  Ross,  Scioto,  Vinton,  4  Warren  Cos. 

Area  2:   Allen,  Ashland,  Auglaize,  Crawford,  Darke,  Defiance,  Delaware, 
Erie,  Pulton,  Hancock,  Hardin,  Henry,  Huron,  Knox,  Logan,  Marion, 
Mercer,  Morrow,  Ottawa,  Paulding,  Putnam,  Richland,  Sandusky,  Seneca, 
Shelby,  Onion,  Van  Wert,  Williams,  Wood,  4  Wyandot  Cos. 

Ac*«  3:   Belmont,  Monroe,  4  Washington  Cos. 

Arc*  4:  Carroll,  Coshocton,  Geauga,  Harrison,  Holmes,  Medina, 
Tuscarawas,  4  Wayne  Cos. 

Area  S:  Columbiana  4  Jefferson  Cos. 

BRICKLAYERS!  CAULKERS,-  CLEANERS;  POINTERS;  4  STONEMASONS 

Are*  li  Adams,  4  Scioto  Cos. 

Area  2t   Allen,  Auglaiie,  Mercer  4  Van  Wert  Cos.  .i,.hi.nH 

Area  J:  Ashland,  Crawford,  Hardin,  Holmes,  Marion,  Morrow,  Richland, 

Wayne  (Except  Milton  4  Chlppe-a  Twps.)  4  Wyandot  (except  Crawford, 

Ridge,  Richland  4  Tymochtee  Twps.)  Cos. 
Area  «:   Belmont,  Jefferson  (Warren  4  Mt.  Pleasant  Twps.  4  Village 

of  Dillonvale),  4  Monroe  Cos. 
Area  5:   Brown,  Butler,  Clermont,  Hamilton,  Preble  (Dixon,  Israel, 

Lanier,  Soaers  4  Gratis  Twps.)  4  warren  Cos. 


AREA  DESCRIPTION  (CONT'D) 

BRICKLAYERS)  CAULKERS,  CLEANERS;  POINTERS;  4  STONEMASONS  (CONT'D) 

Area  6:   Carroll,  Columbiana  (Twps.  of  Knox,  Butler,  West,  4  Hanover) 

Ar'er7^"ch"pffq;,  Clark,  Clinton,  Darke.  Greene,  Highland,  Logan 
^taml;  Mon^omery!  Preble  (Exclu.  Dixon,  Israel,  Lamer,  Somers,  i 

r.ratis  Twcs.),  4  Shelby  Cos. 
Aria  8*  Columbiana  (East  Liverpool,  Wayne,  Franklin,  Madison,  St. 

ctSir*,  4  YeUow  creek  Twps.),  4  Jefferson  (Brush  Creek  4  Saline 

Twps.)  Cos. 

Area  9-   Colun-biana  (Center,  Elk  Run.  Fairfield,  Middletnn.  New 
Waterford,  Perry,  Salem  4  Unity  Twps.)  Co.  ,  .„  . 

Arei  lot  Coshocton,  Fairfield,  Guernsey,  Hocking,  Knox,  Licking, 
Morgan,  Muskingum,  4  Perry  Cos.  „    „   u 

Area  !'•   Defiance,  Fulton  (except,  Fulton,  Amboy  4  Swan  Creek 
Twps!),  Henry  (except  Monroe,  Bartlow,  Liberty,  Washington, 
RT^hflild,  Marlon  4  Damascus  Twps.  4  that  part  of  Harrison  out- 
side city  limits  of  City  of  Napolean),  Paulding,  Putnam,  s 

Are"!'"  Delaware,  Pranklln,  Madison,  Pickaway,  4  Union  Cos. 

Area  13-   Erie,  Hancock,  Huron,  Ottawa,  Sandusky,  Seneca,  Wood 
(Perrv  4  Bloom  Twps.),  4  Wyandot  (Tymochtee,  Ridge, 
4  Slchland  Twps.)  Cos.  4  Island  of  Lake  Erie  North  of  Sandusky 

Area  14:   Payette,  Pike,  4  Ross  Cos. 

Area  \V-      Fulton  (Fulton,  Amboy,  4  Swan  Creek  Twps.),  Henry 
(Washington,  Damascus,  Richfield,  Bartlow,  Liberty,  Harrison, 
Monroe?  4  Marlon  Twps.),  4  Wood  (Ross,  Perrysbury,  Lake,  Troy, 
??ee^,  Montgomery!  Webster,  Center,  Portage,  Mi^^^'""'  P^»^"' 
Liberty,  Henry,  Washington,  Weston,  Milton,  Jackson,  4  Grand 
Rapids  Twps.)  Cos. 

Area  16:   Gallia  4  Meigs  Cos. 

J^:.'1F:   H"r!:on?-Jefferson  (except,  M-."""?^;  «»^""'  ^'^'' 
Creek,  4  Sallnevllle  Twps.  4  Village  of  Dillonvale)  Cos. 

Area  19 ;   Jackson  4  Vinton  Cos. 

ir::2?;  M:3lnr!Hlniley,  Granger,  Brunswick,  Medina,  Liverpool, 

Ar^r^a  :'*Ae5lnr^wI^3;^th?-Guilford,  Westfield,  Lafayette,  4  Sharon 
Twps.),  4  Wayne  (Milton  4  Chippewa  Twps.)  Cos.  t  soencer 

Area  23:  Medina  (Litchfield,  Chatham,  HarrisviUe,  Homer,  4  Spencer 

A?«'24':'N;ble  (Brookfield,  Noble,  Center,  Sharon,  Olive,  Enoch, 
Stock,  Elk,  4  Jackson  Twps.)  4  Washington  Cos. 
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5FCISIJN  SO.  ^h35-;::j 


Arra  1 

Meijs 

Ar«a  2 

Faitf 

:.oqan 

P«rty 

Area  i 

3t(aw 

Ar«a  4 

Area  5 

Atea  f 

Area  7 

Araa  B 

Pa  J  Id 

Aria  *> 

Area  1 

Area  1 

Area  1 


ARE\  OESCRIWONS  (CONT'D) 

C?J<PENrER3 

AJams,  Fayett*.  Gallia,  Highland,  Jackson,  Lawrence, 
,  Pi«e,  aoss,  i   Scioto  Cos. 

Allen,  Auglaize,  Champaign,  Clark,  Coshocton,  Delaware, 
leld,  Frar.Klin,  Guerr.«ey,  Hardin,  Holmes,  Knox,  licking, 

Madison,  Marion,  Mercer,  Morgan,  Morrow,  ••jskinqum,  Noble, 
-  Pickaway,  Putnam,  Union,  V»n  Wert  t  Wyandot  Cos. 

Ashland,  Crawford,  Erie,  Hancock  'City  of  ^ostoria) ,  Huron, 
I,  Ricnland,  SanOjsky,  Ser.sea,  k   Wood  (Cit"  of  Fostoria)  Cos. 
Belnont,  ColuaDiani,  Harrison,  Jeffe-son,  t   Monroe  Cos. 
Brown.  Butler,  Clermont,  Clinton,  Hamilton  i   Warren  Cos. 
Carroll,  Tuscarawas,  k   Wayne  Cos. 
Oarke,  Creene,  Miami,  Montgomery,  Preble, 
Defiance,  Fulton,  Hancocn  (Except  City  of 
ng  4  w^.li.ar.s  Coi. 
Gei-na  "our-.t/ 
Hocxing,  Vinton,  4  Washington  Cos. 
Medina  County 

Wood  (Except  City  of  Fostorial  Co. 
CEMENT  MASONS 


t   Shelny  Cos. 
Kostona)  ,  Kenry, 


Area  1:   Aoaas, 
(  Scioto  Cos. 

Area  2: 

Area  3: 
(Cscla 

Ar*«  4: 

Area  5: 

Arsa  6: 

Ar«a  7: 
Prebl* 

Area  8: 

Area  9: 

Area  10 


[.awrence  (except  Payette,  Unlcn  k   Rome  Twps.),  Pike 


Allen,  Auglaize,  Bdrdip,  Logan,  Mercer,  k   Van  Wert  Cos. 
Ashltnd  Crawford,  Marion,  Morrow,  Ricr.land,  (  Nyandot 
T/!iochtee.  Crawford,  Ridge,  4  Richland  Twps.)  Cos. 
Belnont,  Harrison,  k   Jefferson  Cos. 

Brown,  Butler,  Clernont.  hanilton.  Highland,  (  Narren  Cos. 
Carroll  k   Tjscarawaa  Cos. 

Champ»<gn,  Clark,  Clinton,  Carxe,  Greene,  Miami,  Hontgosiery, 
k   Sheloy  Cos. 
Coluao.ana  County 

Defiance,  Pauldinii,  k   w.Hiaibs  Cos. 
Delaware,  Fairfield,  Fayettf,  Franklin,  Hocking,  Knox, 
LicKing,  Madison,  Morgan,  Muskinguti,  Ferry,  Pickaway,  Ross,  k 
Uiion  Counties 
Area  11:   Erie,  Huron,  Ottawa,  SandusV-.y,  Seneca,  Mood  (Perry  k   Bloom 
Twps.),  WyanJot  (Tymochtee,  Crawford,  Pidge  k   Richland  Twps.)  Cos.  k 
the  Island  of  Laxe  Erie  North  of  Sandusky 
Area  12:   Fulton,  Hancock,  Henry,  Putnam,  4  Wood  (Exclu.  Perry  4 

Blooa  Twps.)  Counties 
Area  13:  Gallia  4  Meigs  Counties 
Cr>auga  County 

Holmes,  4  Wayne  (Except  Milton  4  Chippewa  Twps.)  Cos. 
Jackson  4  Vinton  Counties 

Lawrence  (Payette,  Union,  4  Rome  Twps.)  Co. 
Medina  (Litchfield, Cnatham,  Hosier,  Harrisville,  4  Spencer 
Twps.)  County 
Area  19:   Medina  ^^xcept  Litchfield,  Chatham,  Homer,  Harrisville  4 

Spencer  Twps.)  Co. 
At«a  23:  Monroe,  Noble,  4  Washington  Counties 


Area  14 i 
Area  1%: 

Area  16: 
Area  17: 
Area  18: 


Page  15 
DSCISION  NO.  OH85-5C23 

AJIEA  DESCRIPTIONS  (CONT'D) 
I      ELECTRICIANS 

Area  1:   Adams,  Jackson  (Bloomfield,  Franklin,  Hamilton,  Jefferson,  Lick, 
Marion,  4  Scioto  Twps.),  Pike  (Camp  Cre'Sk,  Marion,  Newton,  Scioto,  4 
Sunfish),  4  Scioto  Counties 

Area  2:   Allen,  Auglaize,  Hardin,  Logan,  Mercer,  Shelby,  Van  Wert, 
wvandot  (Crawford,  Jackson,  Marseil,  Mifflin,  Ridgeland,  Ridge  & 
Salem  Twps. )  Co. 

Area  3:   Ashland,  Crawfcjrd,  Huron  (New  Haven,  Richmond,  Ripley  4 
Greenwich  T%*ps.)  Knox  (Liberty,  Clinton,  Union,  Howard,  Monroe, 
Middlesburg,  Morris,  Wayne,  Berlin,  Pike,  Brown,  4  Jefferson 
Twps.).  Marion,  Morrow,  Richland,  4  Wyandot  (Sycamore,  Crane,  Eden, 
Pitt,  Antrim  4  Tymochtee  Twps.)  Cos. 

Area  4:   Belmont  Co. 

Acea  5:   Brown,  Clermont,  4  Hamilton  Ccs. 

Area  6:   Butler  4  Warren  (Deerfield,  Hamilton,  Harlan,  Massie, 
Salem,  Turtle  Creek,  Union,  4  Washington  Twps.)  Cos. 

Area  7:  Carroll  (N<s  incl.  Fox,  Harrison,  Rose  4  Washington  Twps.), 
Columbiana  (Knox  Twp.),  Holmes,  Tuscarawas  (N.  of  Auburn,  Clay, 
Rush,  4  York  Twps.),  4  Wayne  (S.  of  Baughman,  Chester,  Green  4 
Wayne  Twps. )  Cos. 

Area  8:   Carroll  (3.  S,  , Exclu.  Fox.  Harrison,  Hose  t   Washington  Twps.), 
Coluir.Diana  ;S.  of  Butlar,  Fairfield,  Knox,  Salem,  i    U.-.ity  Twps.)," 
Harrison,  4  Jefferscn  Cos. 

Area  9:   Champaign,  Clack,  4  Madison  (Pike,  Paint,  Somerford,  Union, 
4  Stokes  Twps.)  Cos. 

Area  10:   Clinton,  Dark*,  Greene,  Miami,  Montgomery,  Preble,  4  Warren 
(Twps.  of  Wavne.  Clear  Creek,  4  Franklin  Twps.)  Cos. 

Area  11:   Columbiana  (Butler,  Fairfield,  Perry,  Salem  4  Unity  Twps.) 
CO. 

Area  12:   Coshocton,  Guernsey,  Knox  (Clay,  Jackson,  Morgan,  Miller, 
Milford,  Billiard,  Butler,  Harrison,  Pleasant,  4  College  Twps.), 
Licking,  Muskingum,  Perry,  4  Tuscarawas  (Auburn,  York,  Jefferson, 
Clay,  Rush,  Oxford,  Washington,  Salem,  Perry  4  Bucks  Twps.)  Cos. 

Area  13:   Defiance,  Pulton,  Hancock,  Henry,  Ottawa,  Paulding,  Put- 
nam, Sandusky,  Sunecn,  Williams,  4  Wood  Cos. 

Area  14:   Delaware,  Fairfield,  Franklin,  Madison  (Canaan,  Darby, 
Deer  Creek,  Fairfield,  Jefferson,  Monroe,  Oak  Run,  Pleasant  4 
Range  Twps.),  Pickaway  (Darby,  Circleville,  Harrison,  Jackson, 
Madison,  Monroe,  Washington,  Muhlenberg,  Scioto  4  Walnut  Twps.), 
4  Union  Cos. 

Area  15:   Erie,  4  Huron  (Lyme,  Ridgefield,  Norwalk,  Townsend, 
Wakeman,  Sherman,  Peru,  Bronson,  Hartland,  Clarkfield,  Norwick, 
Greenfield,  Fairfield,  Fitchville,  4  New  London  Twps.)  Cos. 

Area  16:   Fayette,-  Highland,  Hocking,  Jackson  (Coal,  Jackson, 
Liberty,  "iilton,  4  Washington  Twps.),  Pickaway  (Deer  Creek, 
Pickaway,  salt  Creek  4  Wayne  Twps.)  Pike  'Except  Camp  Creek,  Marion, 
Newton,  Scioto,  Sunfish  4  Union  Twps.),  Ross,  4  Vinton  (Clinton,  Eagle, 
Elk,  Harrison,  Jackson.  Richland,  Si.an  Twps.)  Cos.  - 

Area  17:   Gallia  4  Lawrence  Cos. 
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DECISION  NO.  OH95-5C:8 


Area  18: 
Area  19: 
Ar»a  20: 

Ar«a  21: 
Area  22: 
Area  23: 


AREA  DESCRIPTIONS  (CONT'D) 

ELECTRICIANS  (CONT'D) 

Gcauqa  (Ruitell.  Chester,  k   Bainbridge  Twps.)  Co. 

Geauga  (Auburn,  Hiddlefield,  Par-tman  k   Troy  Tups.)  Co. 

Geauga  (Rem.  of  Co.)  Co. 

Medina  (Litchfield,  t  Liverpool  Twps.)  Co. 

Medina  (Rem.  of  Co.)  t   Wayne  (Nij)  Cos. 

Meigs,  Monroe,  Morgan,  Noble,  Vinton  (Brown,  Knox, 


Madison,  Vinton,  &  WilKesville  Twps.),  4  Washington  Cos 

ELE'/ATOR  CONSTRUCTORS 

Area  1:   Adams,  Brown.  Butler,  Clermont,  Clinton,  Darke,  Greene, 
Haailton,  Highland,  Miami,  Montgomery,  Preble,  k   Warren  Cos. 

Area  2:   Allen,  Auglaize,  Defiance,  Mercer,  Paulding,  Putnam, 
Van  Wert,  i   Willians  Cos.  ,^  ,  .  .  « 

A'ea  3-   Ashland,  Champaign,  Clark,  Coshocton,  Crawford,  Delaware, 
Fairfield,  Fayette,  Franklin,  Hardin,  Hocking,  Holmes,  Knox 
Licking,  Logan,  Madison,  Marion,  Morgan,  Morrow,  Muskingum,  Perry, 
Pickaway,  Pickaway  ,  Richland,  Ross,  Shelby,  Tuscarawas,  Union 

Atea'J:  Belmont,  Carroll,  Guernsey,  Harrison,  Jefferson,  Monroe 

Noble,  i   Washington  Cos. 

Area  5:  Columbiana  Co. 

Area  6:   Erie,  Geauga,  k   Huron  Cos.       ^   .   ^    -.„-,,..  u~„i 
Area  7:   Fulton,  Hancock,  Henry,  Ottawa,  Sandusky,  Seneca,  Wood, 

AJer8?''°Gallii,  Jackson,  Lawrence,  Meigs.  Pike,  t  Scioto  Counties 
Area  9:  Medina  k   Wayne  Counties 

GLAZIERS: 

Area  1:   Adams,  Brown,  Butler  (Hamilton  k   Vic),  Clermont,  Clinton 
(S%»,  Hamilton.  Highland  (S.  Part),  k   Warren  (Lebanon  k   South) 

Arel'::   Allen,  Auglaize,  Hancock,  Hardin,  Logan,  Mercer,  Paulding, 
Putnam.  Shelby  (N.  part).  Van  Wert,  *  Wyandot  (Western  Part)  Cos. 

Area  3:   Ashland,  Crawford,  Huron  (SH) ,  Knox,  Marion,  Richland  k 
Wyandot  (E.  Part)  Cos.; 

Area  4:   Belmont,  Guernsey,  Harrison,  k   Jefferson  ^os.      _,,..„„ 

Area  5:   Butler  (Exclu.  Hair.ilton  k   Vic),  Champaign,  Clark,  Clinton 
(NS) ,  Datke,  Fayette  (WH) ,  Greene,  Highland  (N  Pact).  Miami. 
Montgomery,  Preble,  Shelby  (S.  Part),  Warren  (N.  of  Lebanon) 

Area'6:   Carroll,  Coshocton,  Holmes,  Medina  (SS)  ,  Tuscarawas,  k   Wayne 

Counties 
Area  7:   Columbiana  Co.  ^^^ 

Ar»a  8:   Defiance,  Erie  (NW  Tip  to  Rte.  M),  Fulton,  Henry,  Ottawa, 

Sanduskv,  Seneca,  Williams,  k   Wood  Counties 
Area  9:   Delaware.  Fairfield,  Fayette  (EH),  Franklin.  Hocking, 

Jackson,  Licking.  Madison,  Morgan,  Muskingum,  Perry,  Pickaway 


Page  17 
AREA  DEFINITIONS  (CONT'D) 
GLAZIERS  (CONT'D) 


Pike,  Ross  Onion  k   Vinton  Cos. 
Area  10:   Erie  (Exclu,  NW  Tip  to  Rte. 
(  Medina  Cos. 


t4),  Geauga,  Huron  (NH) , 


IRONWORKERS 

Area  1:   Adams  (EH),  (Jallia,  Jackson  (SH)  ,  Lawrence,  Pike  (SH)  . 

Arer2'i"'°Adams  (WH)  ,  8rown.  Butler  (sH).  Clermont.  Clinton  (S. 
of  a  line  drawn  from  Blanchester  to  Lynchburg) .Hamilton,  Highland 
(Exclu.  E.  1/5  and  portion  of  Co.  inside  lines  drawn  from  Marshall 
to  Lynchburgh  from  the  N.  Co.  line  through  E.  Monroe  to  Marhall) ,  * 

Area""-  Allln"^?!;)  ,  Auglaize,  Butler  (NH)  ,  Champaign  (W  2/3),  Clark 
(W  3/4)  Clinton  (Exclu.  S.  of  a  line  drawn  from  Blanchester  to  Lynch- 
burg) Darke,  Greene,  Highland  (Inside  lines  drawn  from  Marshall  to 
Lynlnburg  *  from  the  N.  Co.  line  through  E.  M°"'^°«, "  ^»"^»^i' ' 
Logan  (W  2/3)  Mercer  (SH) .  Miami,  Montgomery,  Preble, Shelby ,  k 

Area  4-  Allen  (NH) ,  Defiance  (except  Portion  S.  of  a  Line  Drawn 
from  where  Rte.  66  meets  the  No.  line  through  Independence  to  the 
E  CO  border,  Mercer  (NH) .  Paulding,  Putnam  (except  Portion  E.  of 
a  line  drawn  from  the  N.  border  down  thru  Miller  City  to  where  696 
meets  the  S.  border).  Van  Wert  *  Williams  (Except  Portion  E.  of  a 
Une  drawn  from  Pioneer  thru  Stryker  to  the  S.  Border)  Cos. 

Area  5   Ashland,  Carroll,  Colunbiana  (W.  of  a  Une  from  Damascus  to 
"ghlandtown"  Coshocton  (E.  of  a  Une  beginning  at  NW  Co   Une  going 
through  Walhondinq  k   Tunnel  HiU  to  the  south  Co.  ^-"^' '  "°^'""'   . 
Huron  (3.  of  Old  Rte.  1224),  Medina  (S.  of  Old  Rte.  #224),  Richland, 
Tuscarawas,  t  Wayne  Cos. 

Area  6:  Belmont,  Guernsey,  Harrison,  Jefferson,  Monroe,  k  Muskingum 
(Except  portion  W.  of  a  line  starting  at  Adams  Mill  going  to  Adams- 
ville  i  going  from  AdamsviUe  through  Blue  Rock  to  the  S.  border)  Cos. 

Area  7:   Champaign  (E  1/3).  Clark  (EH),  Coshocton  (W.  of  a  line  Beg. 
at  N  W  Co.  line  going  thru  Walhonding  k   Tunnel  Hill  to  the  S.  Co. 
line),  Crawford  (S.  of  Rte  30),  Fayette,  Hardin  (Except  a  line  drawn 
from  Roundhead  to  MayswiUe)  ,  Highland  (E  1/5),  Hocking,  Jackson  (NH)  , 
Knox,  Logan  (E  1/3),  Marion,  Morrow,  Muskingum  (W.  of  a  line  Starting 
at  Adams  Mill  going  to  AdamsviUe  k   going  from  AdamsviUe  thru  Blue 
Rock  to  the  S.  Border),  Perry,  Pike  (NH) ,  Ross,  Vinton,  k   Wyandot 
(S.  of  Rte.  #30)  Cos. 

Area  9:   Columbiana  (E.  of  a  line  from  Damascus  to  Highlandtown) ,  k 
Geauga  (E.  of  a  line  from  Austinburg  to  Middlefield  k   S.)  Cos. 

Area  9-   Crawford  (Area  bet.  lines  drawn  from  where  Hwy  »598  &  »30 
meet  thru  N.  Liberty  to  the  N.  Border  k    from  said  Hwy  junction  point 
due  w.  to  the  Border),  Defiance  (S.  of  a  line  drawn  from  where  Rte. 
166  Meets  the  N.  Line  thru  Independence  to  the  E.  Co.  Border),  Erie 
(W.  1/3),  Fulton,  Hancock,  Hardin  (N.  of  a  line  drawn  from  Maysville 
to  a  point  4  mi.  S.  of  the  N.  line  on  the  E.  line),  Henry,  Huron   (W. 
of  a  line  drawn  from  the  N.  Border  thru  Monroeville  k   Williard), 
Ottawa,  Putnam  (E.  of  a  line  drawn  from  the  N-  Border  down  t&ru  Miller 
City  to   where  #696  meets  the  S.  Border),  Sandusky,  Seneca,  Williams 
(E.  of  a  line  drawn  from  Pioneer  thru  Stryker  to  the  S.  Border),  Wood, 
k   Wyandot  (Area  N.  of  Rte.  130)  Cos. 
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AREA  DESCRIPTIONS  (CONT'D) 
MARBLE  SETTERS;  TERRAZZO  WORKERS;  i    TILE  SETTERS  (CONT'D) 


Araa  10:   Oelaware,  Fairfield,  Lickinq.  Maiison,  Pic)caway,  i 

'Jnior  Cos. 

Area  11:   Erie  't   2/3),  Geauqa  'W  S)  .  Huron  (E.  of  a  li.ne  drawn  from 

•-he  Sortn  borjer  through  Monroeville  l  Willari),  4  .Medina  (N.  of 

Old  Pte.  »2i4<  Cos. 

Area  U:   franklin  Co. 

Area  13:   .Meigs,  .Morgan,  Noble,  s  Washington  Cos. 

LATHERS 

Area  1:  Auglaize.  Butler  (M  \)  ,    Chairpaign,  ClarK  (W  S)  .  Clinton  (rj  S)  , 

Darke,  Fayette  (w  SI,  Greene,  Logan, . Mercer ,  Miami.  Montgomery. 

Preble.  Shelby,  k   Warren  (:;  V'  Cos. 

Area  2:  Bel.-nont.  Colur.biana.  Harrison,  Jefferson,  t   Monroe  Cos. 

Ar««  3:  Clernont,  Harailton,  Highland  (Except  .'IE  Tip),  i 

Warren  (S  S*  Cos. 

Area  4:  :)efiancc,  Fulton,  Hancock.  Henry,  Paulding  4  Williams  Cos. 

Area  '5:  Erie  t  Huron  Cos. 

Area  6:  Ottawa,  Sandusky,  Seneca,  t   Wood  Cos. 


Area  14:   Fultor>  t   Wood  (Except  Troy,  Freedom,  Montgomery,  Webster, 

Center,-  Portage,  Middleton,  Plain,  Liberty,  Henry,  Washinoton,  '.<eston, 

Miltcn,  Jacltson  t   Grand  Rapids  Twps.)  Cos. 
Area  15:   Gallia  i   Meigc  Cos. 
Area  16:   Geauga  Co. 
Area  17:   Harrison  t  Jefferson  (Except  Mt.  Pleasant,  Warren  Brush 

Creek,  k   Salineville  Twps.  t   the  village  of  Dillonvale)  Cos. 
Area  18:   Jackson  li  Vinton  Cos. 
Area  19:   Lawrence  Co. 
Area  20:   Medina  (Hinckley,  Granger,  Brunswick,  Median,  Liverpool, 

Montville,  ii  York  Twps.)  Co. 
Area  21:   Medina  (Wadsworth,  Guilford,  Westfield,  Lafayette,  t   Sharon 

Twps.),  k   Wayne  (Milton  (  Chippewa  Twps.)  Cos. 
Area  22:  Medina  (Litchfield,  Chatham,  Homer,  Harrisville  k   Spencer 

Twps. )  Co. 
Area  23:   Noble  (Brookfield,  Noble,  Creek,  Sharon,  Olive,  Enoch,  Stock 

Elk,  Jackson,  i   Jefferson  Twps.),  k   Washington  Cos. 


ee 

a. 
a 
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MARBLE  SETTERS*  FINISHERS;  TERRAZZO  WORKERS' 
SETTERS'  FINISHERS 


FINISHERS  k    TILE 


MARBLE  SETTERS:  TERRAZZO  WORKERS;  k    TILE  SETTERS 

Area  1:   Adams   4  Scioto  Zos. 

Area  2:   Allen,  Auglaize,  Nerce:,  k   Van  Wert  Cos. 

Area  3:   Ashland,  Crawford,  Hardin,  Kolir.es,  Marion,  Morrow,  Richland, 

Wayne  (except  Milto'i  4  Chippewa  Twps.),  k   Wyandot  (Except  Crawford, 

Ridqc,  Richland,  k   Tymochtee  twps.)  Cos. 
Area  4:   Brown.  Butler,  Clermonc,  Ha.-nilton,  Preble  (Dixon,  Israel, 

Lanier,  Soners,  k   Gratis  Twps.),  k   Warren  Cos. 
Area  S:   Carroll  k   Tuscarawas  Cos. 
Area  6:   C^ar".pal<;n,  Clark,  Clinton,  Darke,  Greer.e,  Highland,  Logan, 

Miami,  Montgomery,  Preble  (Except  Oixon,  Israel,  Lanier,  Somers,  k 

Gratis  Twos.),  4  Shelbv  Cos. 
*5**.."-  -oluxaiana  iC»nter,  Elk  Run,  Fairfield,  Middleton,  New  Water- 
ford.  Perry,  Salen  k   Unity  Twps.)  Co. 
^i*\^''    J^^^-"'^^^^*    '  St.  Clair,  Madison,  Wayne,  Fra.nKlifl,  Washington, 

Yellow  Cree«,  »  Liverpool  Twps.),  Jefferson  (Brush  Creex  4  Saline 

Twps.)  Cos. 

*M*:-<!.;gu»ri%;rry  cV,'''"'-  ^^"■"''•y'  «°-'^--"'.  ■'^-°--    I-^cking,  .Moroan, 

Area  10:   Defiance,  Fulton  (  Except  Fulton,  Aaboy  4  Swan  Creek  Twps), 

Henry  (Except  Monroe,  Bartlow,  Liberty,  Washington,  Richfield,  Marion 

,„*•?"*  ^P*"  '  *''*'  P*"  °f  Harrison  outside  city  limits  of  City 
of  Sapolear),  Paulding,  Putnam  4  WiUiaos  Cos. 

Area  U:   Delaware,  Franklin,  Madison,  Fickaway.  k   Union  Cos. 
I'l,"'   .'•^'•'  Hancock,  Huron,  Ottiwa,  SandusKy,  Stneca,  Wood  (Perry 
48100B  Twps. I.  4  Wyandot  (Ridge,  Tymochtee,  i  Richland 
Twp«.)  Cos.  4  Island  ot  Lake  Erie  N^rth  of  Sandusxy 

*3!M«ru.  *"Bi^?f  (fulton.  A»bo>,  4  Swan  Creek  Twps.),  Henry  (Washington, 
f  2^S  ?;„!   ^'^^'  "»"^i°-'  -iberty,  Harrisor,  Monroe,  4  Marion  Twps.), 
4  Wood  (Ross,  Perrysaurg,  Laxe,  Troy,  Freedom,  Montgomery,  Webster, 
center.  Portage,  Middleton,  Plain,  Liirerty,  Henry,  Washington,  Weston, 
Milton,  Jackson  4  Grand  Rapids  Twps.)  Cos. 


Area  1:   Adams,  Brown,  Butler,  Clermont,  Clinton,  Fayette,  Gallia, 
Hamilton,  Highland,  Jackson,  Lawrence,  Meigs,  Pike,  Ross,  Scioto, 
Cinton,  Warren,  4  Washington  Cos. 
Area  2:   Allen,  Defiance,  Fulton,  Henry,  Paulding,  Putnam,  Williams, 

4  Wood  (Exclu.  Perry  4  Bloom  Twps.)  Cos. 
Area  3:   Ashland,  Erie,  Geauga,  Huron,  Medina  (Exclu.  Wadsworth,  Guilford, 

Westfield,  Lafayette,  4  Snaron  Twps.),  4  Richland  Cos. 
Area  4:   Auglaize,  Champaign,  Clark,  Darke,  Greene,  Hardin,  Logan, 
Mercer,  Miami,  .Montgomery,  Preble,  4  Shelby  Cos. 
Carroll  4  Tuscarawas  Cos. 

Columbiana,  Coshocton,  Harrison,  Holmes,  Jefferson,  4  Wayne 
(Exclu.  Milton  4  Chippewa  Twps.)  Cos. 
Area  7:   Delaware,  Fairfield,  Franklin,  Pickaway,  4  Union  Cos. 
Hancock,  Ottawa,  Sandusky,  Seneca,  Wyandot  (Tymochtee, 

t  Pjchland  Twos.)  Cos. 
Medina  (Wadsworth,  Guilford,  Westfield,  Lafayette,  4  Sharon 


Area  S: 
Area  6 


Area  6: 

P.idae, 
Area  »: 
Twps.),  4  Wayne  (Milton  4  Chippewa  Twps.)  Cos. 

MILLWRIGHTS 

Area  1:   Adams,  Fayette>  Gallia,  Highland,  Jackson,  Lawrence,  Meigs, 

Pike,  Ross,  4  Scioto  Cos. 
Area  2:   Allen,  Auglaize,  Champaign,  Clark,  Coshocton,  Delaware, 

Fairfield,  Franklin,  Guernsey,  Hardin,  Holmes,  Knox,  Licking,  Logan, 

Madison,  Marion,  Mercer,  Morgan,  Morrow,  Muskigum,  Noble,  Perry, 

Pickaway,  Putnam,  Union,  Van  Wert  4  wayandot  Cos. 
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A«£A  DESCRIPTIONS  (CONT'D) 
MILLWRIGHTS 

Area  3:  Ashland.  Crawford,  Erie  !E.  of  B  i  0  RR  Tracks),  Geauga, 
Huron,  Medina,  t   Richland  Cos.  „      ^  . 

Area  4-   Bel«ont,  Columbiana,  Harrison,  Jefferson,  t  Monroe  Cos. 

Area  5:   Brown,  Butler,  Clemont,  Clinton,  Hamilton,  i   Warren  Cos. 

Area  6:   Carroll,  Tuscarawas,  k   Wayne  Cos. 

Area  7-   Dar«e,  Greene,  Miami,  Montgomery,  Preble,  h   Shelby  Cos. 

Area  8-  Defiance,  Erie  (  W  of  B  i  0  RR  Tracks),  Fulton,  Hancock, 
Henry,  Ottawa,  Pauldinq,  Sandusky,  Seneca,  Williams  t  Wood  Cos. 

Area  9:   Hockinq,  Vinton  4  Washington  Cos. 

PAINTERS: 

Adam*,  Highland,  Jackson,  Pike,  i   Scioto  Cos. 

Allen,  Auglaize,  Defiance,  Hardin,  Mercer,  Paulding, 

Shelby,  Van  Wert,  k   Williams  Cos. 

Ashland,  Crawford,  Marion,  Morrow, 

Belmont,  Harrison,  k   Jefferson  Cos. 

Brown,  Clermont,  i   Hamilton  Cos. 

Butler  i   Warren  Cos. 

Carroll,  Coshocton,  Holnes,  Tuscarawas  k   Wayne  -OS. 

Champaign,  Clark,  Logan,  i   Madison  Cos. 

Clinton,  Darke,  Greene,  Miami,  Montgomery, 

Columbiana  County 

Delaware,  Fairfield,  Fayette,  Franklin,  Pickaway,  Ross, 

Cos. 
Erie,  Hancock,  Huron,  Sandusky,  Seneca, 
Fulton,  Henry,  Ottawa,  4  Wood  Cos. 
Gallia,  Lawrence,  Meigs  k   Vinton  Cos. 
Geauga  Co. 
Hocking  Co. 

Knox,  Licking,  Muskingum,  i   Perry  Cos. 
Medina  Co. 
Monroe,  Morgan,  Noble  t  Washington  Cos. 
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Area 

1: 

Area 

2: 

Putnam, 

Area 

3: 

Area 

4; 

Area 

5: 

Area 

6: 

Area 

7: 

Area 

8: 

Area 

9; 

Area 

10: 

Area 

11: 

k   Union 

Area 

Area 

Area 

Area 

15: 

Area 

Area 

Area 

Area 

(  Richland  Cos. 


k   Preble  Cos. 


k   Wyandot  Cos. 


PILEDRIVCRMEN 


Lawrence, 


Area  1:   Adams,  Fayette,  Gallia,  Highland,  Jackson 

Meigs,  Pike,  Ross,  (  Scioto  cos. 
Area  2:   Allen,  Auglaite,  Champaign,  Clark,  Coshocton,  Delaware, 
Fairfield,  Franklin,  Guernsey,  Hardin,  Holmes,  Knox,  Licking,  Logan. 
Madison,  Marion,  Mercer,  Morgan,  Morrow,  Muskingum,  Noble,  Perry, 
Pickaway,  Putnam,  Union,  Van  Wert,  k   Wyandot  Cos. 
Area  3:   Ashland,  Crawford.  Erie  (r.  of  B  4  0  RR  Tracks),  Geauga, 
Huron.  Medina.  4  Richland  Cos. 

Belmont,  Harrison,  4  Monroe  Cos. 
Brown,  Butler,  Clermont,  Clinton, 
Carroll,  Tuscarawas,  4  Wayne  Cos. 
Columbiana  4  Jefferson  Cos. 
DarJce.  Greene,  Miami.  Montaomery 


Area  4: 
Area  %: 
Area  6: 
Area  7: 
Area  8: 
Area  9: 
Ottawa 
Area  10 


Hamilton,  4  Harren  Cos. 


Preble,  4  Shelby  Cos. 


Defiance,  Erie  (W.  of  B  4  RR  Tracks),  Fulton,  Hancock,  Henry, 
Paulding,  Sandusky,  Seneca,  Williams  4  Wood  Cos. 
Hocking,  Vinton,  4  Washington  Cos. 


AREA  DESCRIPTIONS  (CONT'D) 
PIPEFITTERS;  PLUMBERS:  4  STEAMFITTERS 

Area  1:   Adams,  Gallia,  Highland,  Jackson,  Lawrence,  Pike,  Scioto, 

4  Vinton  Cos. 
Area  2:   Allen,  Auglaize,  Hardin,  Mercer,  Shelby,  4  Van  Wert  Cos. 
Area  3:   Ashland,  Crawford,  Erie,  Huron,  Knox,  Morrow,  Richland, 

4  Wyandct  Cos. 
Area  4:   Belmont,  4  Monroe  (N.  of  Rte.  #78)  Cos. 
Area  5:   Brown,  Clernor.t  s.  Harilton  Cos. 
Area  6:   Butler  i  Warren  (K  2/3 
S.  Lebanon)  Cos       ' 


N.  of  Rte.  «6  3,  Exclu.  Lebanon 


Area  7:   Carroll  (Ross,  Monroe,  Union,  Lee,  Orange,  Pe^V.  *  l-°';^"^on 

Twps.),  Coshocton,  Guernsey,  Holmes,  Morgan  (S.  to  State  Rte.  178 

4  from  McConnelsville  W.  on  State  Rte.  #37  to  the  Perry  Co.  line). 


Muskingum,  Noble,  4  Tuscarawas  Cos. 
Area  8:   Carroll  (Exclu.  Ross,  Monroe 

4  Loudon  Twps.),  k   Wavne  Cos. 
Area  9:   Champaign,  Clark,  Greene 

Ceasar  Creek,  4  New  Jasper  Twps. 

«38,  incl.  city  of  London)  Cos. 
Area  10:   Clinton,  Darke,  Fayette 


Lee,  Union,  Orange,  Perry, 


(Ross,  Cedarville,  Jefferson, 
Logan,  4  Madison  (W.  of  Rte. 


reene  (Exclu.  Miarai .  Cedarville. 
RossrJeffer'son.'ceasar'Creik,  4  New  Jasper  Twps.),  Miami,  Montgomery, 

Area^U:*  Columbiana  Co.  (Exclu.  Washington  4  Yellow  Creek  Twps.  i 

Loverpool  Twp.  -  Sees.  35  4  36  -  W.  of  Co.  Rd.  #427) 
Area  12:   Columbiana  (Washington  4  Yellow  Creek  Twps.  4  Liverpool 

Two  -  Sec   35  4  36  -  w.  of  Co.  Rd.  #427),  Harrison,  4  Jefferson  Cos. 
Area'l3:   Defiance,  Fulton,  Hancock,  Henry,  Ottawa,  Paulding,  Putnam, 

Sandusky,  Seneca,  Williams,  4  wood  Cos.  „.ji.„„ 

Area  14:   Delaware,  Fairfield,  Franklin,  Hocking,  Licking,  Madison 

(E?  of  Rte.  #38  not  incl.  city  of  London),  Marion.  Perry.  Pickaway, 

RO.S.  4  "nio;;^cos.   ^^^.^^  ^^_  ^^  ^^^_  ^^^^^_  ^.^^  ^^  „^^.^^,  ,^,__ 

Geauga.  4  Medina  (N.  of  #18  4  Smith  Rd.)  Cos. 
Medina  (S.  of  »18.  exclu.  City  of  Medina)  Co. 
Meigs,  Monroe  ($.  of  Rte.  #78),  Morgan  (S.  of  Rte. 
Washington  Cos. 


Area  15 
Area  16 
Area  17 
Area  18 

•76) ,  ■ 


PLASTERERS 


Union  4  Rome  Twps.),  Pike 


Area  1:  Adams,  Lawrence  (Except  Fayette, 
4  Scioto  Cos.  ,   ,,   ., 

Area  2:   Allen,  Ashland,  Auglaize,  Crawford,  Delaware,  Fairfieli,  Fayette, 
Fran)clin,  Hardin,  Hocl^i.ng,  Knox,  LicJcinq,  Logan,  Madison,  Marion, 
Mercer,  Monroe,  Morgan,  Morrow,  MusJtingum,  Noble,  P^rry,  PicKawai, 
Richla;.d,  Ross,  union.  Van  Wert,  Washington,  4  Wyandot  (Exclu.  .N-™oc!-.teo, 
Crawford,  Ridae,  4  Richland  Twds.)  Cos. 

Area  3:   Belmont,  Harrison,  4  Jefferson  Cos. 

Area  4:   Brown,  Butler,  Clermont,  Ha^iilton,  Highland,  s  Warren  -os. 
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AREA  DESCRIPTIONS  (CONT'D) 


PLASTERERS  (CONT'D) 


Area 

5: 

Acra 

6: 

Prct'le, 

Area 

7: 

Area 

8: 

s,   Wood 

Area 

i: 

T-rf=s.,  , 

The- 

Ijl 

Area 

10: 

Area 

11 : 

Area 

12: 

Area 

13: 

Area 

14: 

Area 

IS: 

Twps. 1 

Acea 

16: 

Spencer 

Carroll  t  Tuscarawas  Cos. 

Chanpaign,  Clarx,  Clinton.  DarKe,  Green«,  Miami,  Montgomery, 
k   srielDy  Cos. 
ColunSidr.a  Co. 

Defia.nce,  Tulto.T,  Hancock,  Henry,  PaulJir.q,  Pjtnan,  Killiars, 
(Exclu.  Perry  t  Bloom  Twps.)  Cos. 

Erie.  Haron.  Ottawa.  Sa.idusky,  ieneca.  Wood  (Perry  4  SiooT 
i  WyanJot  (Ti-mochtee,  Ridge  i   Rirhlar.d  Tv»ps.)  Cos.  i, 
and  of  La'<e  "rie  •;.  of  Sandusky 

Gallia  t  neigs  Cos. 

'^eajqa  Co. 
'  Holiaes  k  Wayne  (Except  Milton  k   Chippewa  Twps.)  Cos. 

Jaciison  h   Vinton  Coi 

Lawrence  (Fayette,  'Jnion  t    Rome  Twps.)  Cos. 

Medina  (Litcnfield,  Chatham,  Hoir.er,  Harrisville  k   Spencer 
Co. 

Medina  (Except  Litchfield,  Chatham,  Romer,  Harrisville  t 
Twps.)  Co. 


ROOFERS 


Area  1:   Adaas,  Gallia,  Guernsey,  Jackson,  Lawrence,  Meigs,  Morgan, 

MusKinguB,  Noble,  Pi>te.  Scioto,  i   Vinton  Cos. 
Area  2:   Allen,  Ajglaize,  Champaign,  Delaware,  Fairfield,  Fayette, 

F:ani(lin,  Hardin,  Hocking,  Knox,  Licking,  Logan,  Madison,  Marion, 

Mercer,  Morrow,  Perry,  Pickaway,  Putnam,  Ross,  'Jnion,  Van  Wert, 

t   Wyandct  Cos. 
Area  3:   Ashland,  Carroll,  Columbiana,  Coshocton,  Crawford,  Holnes, 

Medina,  Richland,  Tuscarawas,  k   Wayne  Cos. 
Area  4:   Belmont,  Harrison,  Jefferson,  t  Monroe  Cos. 
Area  5:   Brown,  Butler,  Clermont,  Hamilton,  fc  Warren  Cos. 
Area  6:   Clark,  Clinton,  Oari«e,  Greene,  Miami,  Montgomery,  Preole, 

4  Shelby  Cos. 
Area  7:   Defiance,  Fulton,  Hancocx,  Henry,  Paulding,  Williams  k 

Wood  Cos. 
Area  3:   Erie,  Geauga,  Huron,  Ottawa,  Sandusky,  4  Seneca  Cos. 


SHEET  METAL  WORKERS 


Area  1:   Adams,  Delaware,  Fairfield,  Fayette,  Franklin,  Gallia, 
Guernsey,  Hocking,  Jackson,  Knox,  Lawrence,  Licking,  Madison, 
Marion,  Meigs,  Morgan,  Morrow,  Muskingum,  Noble,  Perry,  Pickaway, 
Pike,  Ross,  Scioto.  Union,  i   Vinton  Cos. 

Area  2:   Allen,  Auglaize,  Butler,  Champaign,  Clark,  Clinton,  Darke, 
Greene,  hardm,  Lo<;an,  Mercer,  Miami,  Montgomery,  Pretle,  Shelby, 
Van  Wert,  «iarren  k   Wyandot  Cos. 
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AREA  DESCRIPTIONS  (CONT'D) 
SHEET  METAL  WORKERS  (CONT'D) 


Crawford,  Holmes,  Medina, 


Area  3:   Ashland,  Carroll,  Coshocton, 

Richland,  Tuscarawas,  k   Wayne  Cos. 
Area  4:   Belmont,  Harrison,  Jefferson,  4  Monroe  Cos. 

Brown,  Clermont,  Hamilton,  4  Highland  Cos. 

Columbiana  Co. 

Defiance,  Fulton,  Hancock,  Henry,  Ottawa,  Paulding, 

Seneca,  Willia.TS,  4  Wood  Cos. 

Erie,  Huron,  4  Sandusky  Cos. 

Geauga  Co. 

Washington  Co. 

SOFT  FL(X»R  LAYERS 


Area  5: 
Area  6: 
Area  7: 

Putnam, 
Area  8: 
Area  9: 
Area  10: 


Area  1:   Adams,  Fayette,  Gallia,  Highland,  Jackson,  Lawrence, 

Meigs,  Pike,  4  Scioto  Cos. 
Area  2:   Allen,  Auglaize,  Champaign,  Clark,  Coshocton,  Delaware, 

Fairfield,  FranKlin,  Guernsey,  Hardin,  Holr.es,  Knox,  Licking, 

Logan,  Madison,  Marion,  Mercer,  Morgan,  Morrow,  Muskingum.,  Node, 

Perry,  Pickaway,  Putnam,  Union,  Van  Wert,  4  Wyandot  Cos. 
Area  3:   Ashland,  Crawford,  Erie,  Huron,  Ottawa,  Richland, 

Sandusky,  4  Seneca  Cos.  4  that  portion  of  the  City  of  Fostoria 

located  in  Hancock  4  Mood  Cos. 
Area  4:   Belmont,  Columbiana,  Harrison,  Jefferson,  4  Monroe  Cos. 
Area  5:   Brown,  Butler,  Clermont,  Clinton,  Hamilton,  4  Warren  Cos. 
Area  6:   Carroll,  Tuscarawas,  4  Wayne  Cos. 

Area  7:   Darke,  Greene,  Miami,  Montgomery,  Preble  4  Shelby  Cos. 
Area  8:   Defiance,  Fulton,  Hancock  (Except  city  of  Fostoria), 

Henry,  Paulding,  Williams  4  Hood  (Except  city  of  Fostoria)  Cos. 
Area  9:   Geauga 

Area  10:   Hocking,  Vinton,  4'Washlngton  Cos. 
Area  11:   Medina  County 
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SPRINKLER  FITTERS 


Area  1:   Geauga,  4  Medina 
Area  2:   Remaining  Cos. 


(N.  Of  #18,  exclu.  City  of  Medina)  Cos. 


LABORERS : 


Pike, 


Area  1:  Adams,  Gallia,  Highland,  Jackson,  Lawrence,  Meigs, 

4  Scioto  Cos. 

Area  2:  Allen,  Auglaize,  Mercer,  Paulding,  Putnam,  Shelby  4  Van 

Wert  Cos. 

Area  3:  Ashland,  Crawford.  Knox,  Morrow,  4  Richland  Cos. 

Area  4:  Belmont  Co. 

Area  S:  Brown,  Clermont,  Clinton  4  Hamilton  Cos. 

Area  6:  Butler  4  Warren  Cos. 

Area  7:  Carroll,  Coshocton,  Holmes,  Tuscarawas,  4  Wayne  cos. 

Area  8:  Champaign,  Clark,  4  Logan  Cos. 

Area  9:  Columbiana,  Harrison,  4  Jefferson  Cos. 

Area  10:  Darke,  Greene,  Miami,  Montgomery,  4  Preble  Cos. 

Area  11:  Defiance,  Fulton,  Henry,  4  Williams  Cos. 

Area  12:  Delaware,  Hancock,  Hardin,  Marion,  Seneca,  4  Wyandot  Cos. 
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Ar«a    13: 
Area    14: 

?ick*w«y, 
hze*  li: 
kttt  i$: 
M*»  l^: 
At««  1": 
Ar«a  19: 
Araa  ^d 


AFEA   DESCRIPTIONS    (CONT'D) 

LABORERS    (CONT'D) 

Etia,  Huron.  Ottawa,  *  SandusHy  Cos. 

Fairfiald,  rayatte,  PranKlin,  HocKinq,  -icr-.inq,  Maiison, 

t  Union  Cos. 
Gcauqa  Co. 

Gjvcnsay,  Mjs«in<ju»,  NoDle,  t  Petty  Cos. 
Medina  Co. 

Montce,  Motoan,  i   Washinqtor  Cos. 
Ross  h   Vinton  Cos. 
Wood  Co. 

LIME  CONSTRUCTION 


Area  li   Adaas,  Sallia,  Jacliaon  (Blooafleld.  rrannlin.  Hanllton, 

Lick.  Jefferson,  Scioto,  k   Hadlson  Twps. i ,  Lawrence,  Melqs, 

Pike,  (Caap  Creak,  Narion,  Newton,  Scioto,  Sunfish  k   Union  Twps.), 

Scioto,  t  Vintor.  (Brown,  Knox,  Madison,  Vir.ton,  s  WllksvUle  Twps.)  Cos. 
Area  It     Allen,  Auqlaize,  Hardm.  Logan,  Metcet,  Shelby,  Van 

Wert,  k   Wyandot  (Crawford.  Ja-kson,  narseil.  Nlfflin,  Ridqcland, 

Ridqa  i   Sales  Twps.)  Cos. 
Area  3:   Ashland,  Crawford.  Huron  (Mew  Haven,  Rich»ond,  Ripley  » 

Greenwich  T»ps.),  Kno«  (Liberty,  Clinton,  Jnior.,  Howard,  Monroe, 

NiddiesbJtq,  Morn*,  Wayne.  Berline.  Brown,  h   Jefferson  Twps.). 

Marion,  Mottow,  Richland,  S  Wyandot  (Sycamore,  Crane,  Eden.  Pitt, 

Antri«  k   Tymochte«»  Twps.)  Cos. 
Area  4:   Belsiont  Co. 

Area  S>   Brown.  Cleraont.  k   Hamilton  Cos. 
Area  t:   B^itler,  Warren  (Deerfield,  Hanilton,  Harlan,  Massie, 

Sales).  Turtle  Creen,  Union  k   Washinqton  Twps.)  Cos. 
Area  7:   Carroll  (N  H  Incl.  Fox.  Harrison,  Rose  k   Washinqton  Twps.), 

Coluaiblana  (Knox  Twp.;,  Holmes.  Tuscarawas  !N.  cf  Auburn,  Clay. 

Rush,  *  totK   Twos.),  k   Wayne  Twps.  S.  of  aauqhman,  Chester,  Greene 

t  Wayne  Twps.)  Cos. 
Area  •:   Carroll  <S.  of  Pox,  Harrison.  Rose  k   Washinqton  Twps.), 

Columbiana  (Canter.  Elit  R^n,  Frjr.klin.  Har.o-'et ,  Liverpool,  Madisor., 

Iiddleton,  St.  cair,  Wastiinqto.i,  Wayne,  Wflst  4  yellow  Creeic  Twos.). 

Harrison  s  'etferson  Cos. 
Area  9:   Cha-^paig.-i,  Clarx..  4  "Jadlson  (Excepr  Darcv,  ^anaa.n.  Monroe. 

Deer  Craek,  Jefferson,  Fairfield,  Cak  pjr.  Ran^e,  &  Pleasant  Twps.)  Cos.. 
Area  10:   Clinton,  Oarlte.  Greene,  Miami,  Montgonery,  Preble,  k   Warren 

(Wayn*.  Clear  Creelc.  k   Franklin  Twps.)  Cos. 
Zone  1:   Within  II  ri.    radius  of  3rd  k   Main  Streets  m  Dayton.  Ohio 
Zone  2:   3eyond  11  r.i.  rajius  of  3ri  k   lain  Streets  m  Dayton,  Ohio 
Ar*«  11:   Columbiana  (Butler,  Fairfield,  Parry,  Salem,  4  Unity  Twps.), 

4  Geauga  fXuburn,  Middlefield,  Parknan.  Burton  4  Troy  Twps.)  Cos. 
Area  12:   Coshocton.  Delaware,  Franklin,  Guernsey,  y^^ison  (Darby, 

Canaan,  Mcnree.  Oeer  Creek,  Jefferson.  Fairfield,  Oak  Run,  Panqe,  4 

Pleasant  Tvr-s.!,  Mufckinqur-.,  Perry,  Pickaway  (Oarby,  Circleville, 

Harrison.  Jacksor.,  riadisor.,  Monroe,  .'Vuhlenburq,  Scioto,  Walnut,  4 

Washinqton  Twps.),  4  Tuscarawas  (Oxford,  Washinqton,  Perry,  Rush. 

Clay.  Saler,  Burks,  Yorn.  4  Jefferson  Twps.)  Cos. 
Area  13:   Defiance.  Fulton,  Hancock,  Her.ry,  Ottawa,  Paulding,  Putnam. 

Sandusky.  Seneca.  Williax^.  4  Wood  Cos. 


AREA  DEFINITIONS  (CONT'D) 
LINE  CONSTRUCTION  (CONT'D) 

Area  14:   Erie  4  Huron  (Ljme.  Ridgefield,  Norwalk,  Townsend , 
wakeitian,  Sherman,  Peru.  Bronson,  Hartland,  Clarksfield,  Norwxck, 
Greenfield,  Fairfield,  Fitchville,  4  New  London  Twps.)  Cos. 

Area  lb:      Fairfield,  Knox  (Butler,  Colleqe,  Cldy,  Harrison,  Hilliar. 
Jackson,  Morgan,  Milford,  Miller,  4  Pleasant  Twps.),  4  Licking  Cos. 

Area  16:   Fayette,  Highland,  Hocking,  Jackson  {Coal,  Jackson, 
Liberrv,  Milton,  4  Washington  Twps.).  Pickaway  (Deer  Creek,  Perry, 
Pickaway,  Salt  Creek,  4  Wayne  Twps.),  Pike  (Exclu.  Carap  Creek, 
Marion.  Newton,  Scioto,  Surifish,  4  Union  Twps.),  Ross,  4  Vinton 
(Clinton,  Eagle,  Elk,  Harrison,  Jackson,  Pichland,  4  Swan  Twps.) 

•,rea  17:   Geauga  'Bainbrudge,  Russell,  4  Chester  Twps.)  Co. 

Area  IS:   Geauga  (Exclu.  Bainbridge,  Chester.  Pussell,  Auburn, 
Middlefield,  Parkman  4  Troy  Twps.)  Co. 

Area  19:   Medina  (Litchfield.  4  Liverpool  Twps.)  Co. 

.^rea  20:   Medina  (Brunswick,  Chatnam,  Granger,  Guilford,  Harrisville, 
Hinckley,  Homer,  Lafayette,  Medina,  Montvilie,  Sharon,  Spencer, 
•rtddsworth,  Westfield,  4  York  Twps.),  4  Wayne  (Northern  S  of  Co.)  Cos. 

Area  21:   Monroe,  Morgan,  Noble.  4  Washington  Cos. 

Area  22:   Union  Co. 


Cos. 


TRUCK  DRIVERS: 


Area 

1: 

W.  of  St 

Area 

2: 

Paulding 

Area 

3: 

Area 

4: 

Area 

5: 

Area 

6: 

Area 

7: 

Area 

8: 

Area 

9: 

Area 

10: 

of  Coal  Grove  4 


Adans.  Brown,  Highland,  Jackson,  Lawrence  (W. 

Rt.  #75,  Pike,  Ross,  Scioto  4  Vinton  Cos. 
Allen.  Auqlaize,  Defiance.  Hancock,  Hardin,  Logan.  Mercer, 
.  Putnam,  Shelby,  Union,  4  Van  Wert  Cos. 
Belmont,  Jefferson  (N.  to  Short  Creek),  &  Monroe  Cos. 
Butler  4  Warren  Cos. 

Clinton,  Darke,  Greene,  Miami,  Montgonery,  &  Preble  Cos. 
Columbiana  Co. 

Delaware,  Favette.  Franklin,  Madison,  Pickaway  t  Ross  Cos. 
Gallia,  Lawrence  (E.  of  Onio  State  Rte.  »75)  4  Meigs  Cos. 
Harrison  4  Jefferson  (S.  to  Short  Creek)  Cos. 
Washinqton  County 

POWER  EQUIPMENT  OPERATORS 

Zone  1:   Allen,  Ashland,  Belmont,  Carroll,  Coshocton,  Defiance,  Fulton, 
Guernsey,  Hancock,  Karditi,  Harrison,  Henry,  Holmes,  Jefferson,  Monroe, 
Noble,  Ottawa,  Paulding,  Putnam,  Richland,  SandusKy,  Seneca,  Tuscarawas, 
Van  Wert,  Washington,  Wayne,  Williams,  4  Wood  Counties 

Zone  2:   Adams,  Auglaize,  Brown,  Butler,  Chanpaign,  Clark.  Clermont, 
Clinton,  Crawford,  Darke,  Delaware.  Fairfield.  Fayette,  Franklin, 
Sallia,  Greene,  Hamilton,  Highland,  Hocking,  Jackson,  Knox,  Lawrence, 
Licking,  Logan,  Madison.  Marion.  Meigs,  Mercer,  Miami,  Montgomery, 
Morgan,  Morrow,  Muskingum,  Perry,  Pickaway,  Pike,  Preble,  Ross,  Scioto, 
.ihelby,  Union,  Vinton,  Warren,  4  Wyandot  Counties 

Zone  3:   Erie,  Geauga,  Hu^on,  4  Medina  Counties 
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CLASSIFICATION  DEFINITIONS 


LABORERS 


Power  Wheelbarrow  or 

Electric,  Air);  Asphalt 
ers:  Cofferdam;  Demolition; 

Discharge;  Spikers  by  Hand 
ibrators;  t   Cement  Rakers 
t;  Jackhanner;  Manhole  Build- 
cerers'  Tenders;  Sewer  Bottoa 
uit;  Gas,  Oil  Pipeline,  ex- 
ster-Powderman;  Gunnite  Ops. 
e  Air;  Sandblasters;  k   Waqon 


AREA  1 

Group  1  -  BottoB  Hen;  Building  t  Construction  Laborers;  Carpenters 

Tenders;  Mason  Tenders;  Mortar  Mixers;  Pipelayers;  Plasterers' 

Tenders;  Sheeting  (  Shoring  Men 
Group  2  -  Ait  4  Machine  Driven  Tool  Op.;  Asphalt  Rakers  k   Smoothers: 

Burning  t   Cutting  Torches;  Chain  Saws;  Form  Setters  (Street  k   Highway); 

Hand  Spikers  i   Powered  Concrete  Buggies 
Group  3  -  Gunnite  Machine  Op.;  Gunnite  Nozzle  Men;  k   Powdernen  k   Blasters 

AREA  2 

Group  1  -  Building  Laborers,  Laser  Beam; 

Power  Buggy 
Group  2  -  All  Machine  Driven  Tools  (Gas, 

Rakers;  Caisson;  Cement  Finishers'  Tend 

Packers;  Pot  Tenders;  Pump  Man  Under  <" 

(Railroad);  Tamper;  Torch  Man;  Tunnel  V 
Group  3  -  Blaster  Tender;  Cylinder,  Shaf 

ets;  Mason  Tenders;  Morrar  Mixers;  Pl«s 

Man;  Sewer  Pipelayer:  Sewer,  Water  Cond 

cept  Mainlines;  Wagon  Drill  Tender;  Bla 

Muckers  4  Miners  (Tunnel  4  Caisson)  Fre 

Drill  Ops. 

AR£A  i 

Group  1  -  Building  4  Construction  Laborers;  Carpenter  Tenders; 

Concrete  Handler;  Finisher  Tender;  Guard  Rail  Erector;  4  Tool  ^ 

Cr ibmen 
Group  2  -  Air  4  Power  Driven  Tools;  Bottom  Men;  Burner  on  Demolition 

Work;  Caisson  Worker;  Cofferdam  Worker;  Creosote  Worker;  Form  Setter; 

Hod  Carrier;  Laser  Beam  Set-up  Man;  Mason  Tender;  Mortar  Mixer; 

Mucker;  Pipe  Layer;  Plasterer  Tender;  Powder  Men;  Scaffold  Builder; 

Stonemason  Tender:  Swinging  Scaffold;  4  Tunnel  Laborers 
Group  3  -  Gunnite  Operator 

AREA  4 

Group  1  -  Laborers;  Carpenter  Tender;  Demolition  Workers;  Landscape 
Laborer 

Group  :  -  Powderman  Tender;  Semi-Skilled  Laborer;  Scaffold  Builders; 
Grader  Checker;  Brick  Masons  Tenders;  Plasterers  Tenders;  Cement 
Finishers  Tenders;  Stone  Masons  Tenders;  Lathers  Tenders;  Tile 
Setters  Tenders;  Mortar  Mixer;  Jackhammer  Operators:  Vibrator 
Operators;  Tamper  Operators;  Pavement  Buster  Operator;  Chipping 
and  Peening  Hammer  Operators;  Air  Siphon  and  Air  Pump  Operators; 
Riprap  Finishers;  Concrete  Saw  Operators;  Concrete  Technician; 
Power  Saw  Operators;  Chain  Saw  Operators;  Motorized  Buggy  Operators; 
Pipe  Layers  Tenders;  Drill  Operators  Tenders;  Sheeters  and  Shorers; 
Post  Hole  Digger  Operator;  Asphalt  Rakers;  Lance  and/or  Water  Blaster 
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CLASSIFICATION  DEFINITIONS  (CONT'D) 

LABORERS  (CONT'D) 

AREA  4  (CONT'D) 

Operators;  Blacksmith  Tender;  Batch  Rouse  Scale  Operators;  Mastic 
Asphalt;  Nozzlemen  for  Gunnite  or  Sandblasting;  Ride  or  Walk  Roller 
Tampers 
Group  3  -  Blacksmith;  Powderman;  Air  Track  Operator;  Pipe  Layer 
(Including  Laser  Beam  Set  Up)  Burner 

AREA  S: 

Group  1  -  Common  Laborers;  Cement  Masons'  Tenders;  Hand  Operated 
Mechanical  Mule:  4  Mechanical  Sweeper 

Group  2  -  Bottom  Man;  Pipelayer 

Group  3  -  Burning  Torch  Operator;  Chipping  Hammer;  Concrete  Pump  Hose 
Man;  Jackhamner;  Mechanical  4  Air  Tamper  Operator;  Mechanical  Concrete 
Buggies;  Power  Operated  Mechanical  Mule;  Vibrator  Man;  Air  Spader; 

Group  4  -  Bottom  Jackhammer  Man;  Plasterers'  Tenders 

Group  5  -  Plaster  Mixer  Pump  Operator 

Group  6  -  Tunnel  Laborer 

Group  7  -  Gunnite  Nozzle  Operator 

Group  8  -  Mason  Tenders 

Group  9  -  Demolition  Construction  -  Wrecking  Laborers 

Group  10  -  Demolition  Construction  -  Jackhammer  Man;  Burner;  4  Wall  Man 


AREA  6 


4"  Small  Pump; 


Group  1:   Building  4  Common  Laborers;  Rough  Rider 

Portable  Generators  -  Bobcat  to  Cleanup 
Group  2:   Asphalt  Ba)cer;  Chisel;  Hand  Air  Pump;  Hand  Air  Tamper; 

Handling  4  Laying  Precast  Concrete  Floors  &  Decks;  Power  Tamper  Op.: 

Smoother;  Switch  Assemblies;  Tamper,  ^  Tool  Repaxrman 
Group  3:   Acetylene  Burner;  Barco  Tamper  Man;  Bos'n  or  Cradleman; 

Bottom  Man;  Chipping  Hammer;  Concrete  Saw  Man;  Form  Cleanout  4 

Blowout  Man;  Grade  Checker;  JacJchanmer  k   Concrete  Busterman; 

Pipelayers;  Power  Georgia  Buggy  Man;  Power  Sweeper  Man;  Rail  Splicers; 

Red  Concrete  Coloring  Man  'Electrical  Safety) ;  4  Vibrator 


Group  4 
Group  5 
Group  6 
Group  7 
Group  8 
Group  9 


Mason  Tenders;  Mortar  Mixers  4  Scaffold  Builders 

Fork  Lift  for  Mason 

Gunite  Man;  Sand  Blasters  Concrete  Pump  4  Hose  Man 

Miners  4  Muckers,  Free  Air 

Powderisan  or  Blaster  above  Ground 

Mortar  or  Gypsum  Machineman 

AREA  7 


Group  1  -  BulldlnQ  Construction  Laborers;  Carpenter  Tender; 

Concrete  Handler;  Finisher  Tender;  Guard  Rail  Erector;  Tool 

Crlbmen  4  Utility  Construction 
Group  2  -  Air  4  Power  Driven  Tools;  Bottom  Men;  Burner  on  Demolition; 

Caisson  Worker;  Cofferdam  Worker:  Creosote  Worker;  Form  Setter; 

Hod  Carrier;  Laser  Beam  Setup  Man;  Mucker;  Pipelayer;  Plasterer 

Tender;  Powder  Men  4  Dynamite  Blasters;  Scaffold  Building; 

Swinging  Scaffold  4  Tunnel  Laborer 
Group  3  -  Mason  Tender;  Mortar  Mixer;  4  Stoneaason  Tender 

Group  4  -  Gunnitt  Op. 
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CLASSIFICATION  CEriNTTIOKo  (CONT'D) 

LABORERS  'CC»JT'D> 

APEA  8 

Sroup  1  -  C*rpent«r»'  Tenders;  Laborers 

Group  2   -   Air  fc  Machine  Driven  Tool  Opa.t    Asphalt  FaHer  4  Tjmperj 

Barno  4  Cham  Saw;  Bofto«  Man;  Gunnite  Hachine  Op.  i   Nozzle  Kan; 

Hand  Spi«er«;  Jackhaamer;  Power  Concrete  t  Buggies;  Sewer  Pipe- 

layerts  *  Wagon  Drill 
irouc  •  -  ".a^cn  T»"ders;  Mcrtar  Mixers;  Plasterers'  Ter.-jers;  Asbestos 

Pemover;  4  faiar-ious  •'.ate-jal  H«nJ.ler  .  _■.   ^ 

aroup  4  -  Miners  >■   Muck.ers  t  :>i   Tinncl  t   Caisson:  Powd«rT«cn  4  B. asters 

APXA  9 

irou;  1:   -.eneral:  rirpenter  Tender:  Landscaper 

-.roup  2:   3rick  Handlers-  Tenders  for  Brick  ^1a8ons.  Plasterers, 
Stonemasons,  l  Tile  Setters:  Hortar-nen  for  Masonf  4  Plasterers: 
vien  Mixinc  Cmttn-.   for  Cenent  rini3.",«>rs:  Scaffold  B<:il>iers;  Mortsr 
■Mixer  Macnine  Operator 

"roup  3:   Laborers  Operatlno  Concrete  Busters:  Jack  Hammers:  Air  SpaJes: 

'chipoinq  Kamraers:  :>-.?  Tampe-s:  Vibrators:  Pow»r  Bioav;  Concr'ste  Saw: 
Power  Saw:  Sanibla^ter:  Acetylene  Purners:  Panel  riea.-.ing  Marhi-ia  Opi.; 
Power  Driven  Tool?:  Air  Pump;  Mr  Blow  Pipe;  Pipelayer  k   Tenders  KorMOg 
in  Ditches  or  Tuni.els:  (  Laborers  Har.iltrq  Concrete  For  Test  or  Working 
with  Tar,  ACid,  Creosote:  4  AsOestcs,  J"  *  Lnder 

-roup  4:   Laborers  performing  -rfork  pertaining  lo  or  in  connection  with 
4  Repair  of  Stoves,  Bljit  Furriaces,  Basic  Oxycsr  Process  Furnaces, 
Steeples  4  Stacus,  Annealing  Process  Furnaces,  Kilns,  Soaking  Pits, 
roke  Patter-es  on  IndistriJl  Work;  re-iolition  of  Stacks  50'  to  100'; 
Tunnel  Laborers:  Kuckers  inclj^ing  Cjissons  4  Cof:ers,  Koriiontal  4 
'Jndercround  -.   . 

Group  5:   Blastermen  4  Tenders;  Ballraar,  fc  Lancer;  Bottom  Men  n  Biast 
Furnaces,  Stacks,  Stoves,  4  Oust  Catchers;  Mud  .--en  4  Laborers  Workinq 
with  Carbon  Brick  4  Handling  Bottor  Block  on  bias*  Furnaces,  Stac.s, 
5toves  4  Dust  Caterers 

"roup  6:   Demolition  of  Stacks  100'  to  150' 

Iroup  ■>:   Gurite  Noiilemar.  4  nunrte  y.achine  Operator  -  C-roJt  Nozzioren 
4  Grout  Machine  Operator 

Group  8:   Denolition  of  stacks  over  liO' 

Group  « •  Laser  Peam 


AKEA  10 

Group  1  •  Laborers 

Group  2  -  All  Machine  Power  Driven  Tool»>  Chipping  Hammers;  Power 

Buggies;  Railroad  Spikers  by  Rand;  Swinging  Scaffold  over  IS  ft.; 

t  Vibrators 
Group  i   -   Air  Crlll;  Batter  Board  Setter  4  Bottom  Men;  JackhaMserj 

Han  Hole  Builders;  Sandblasterersi  4  Sewer  Pipelaycrs 
Group  4  -  Caisson  Worii  Scaffold  W/Powar  Tools 
Group  S  -  Tocch  Han  on  Wrecking 
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CLASSIFICATION  DEFINITIONS  (COtJT'D) 

LABORERS  (CONT'D) 

ii^EA  10  (C0!:T*D1 

Group  6  -  Caisson  work  W/Jackhanmer 

Group  7  -  Gunnite  Operator)  Wagon  Drill  Operator,  and  Blaster 

Powder  Nan 
Group  8  -  Tenders  for  Bricklayers  and  Masons  4  Flexlcore 
Group  9  -  Tenders  tor  Lathers  and  Plasterers 


Group 

Group 

Group 

Group 

Group 

Group 

Group 

Group  8 

Group  9 


AREA  11 

Carpenter  Tenders;  Cement  Finishers'  Tenders;  Laborers 

Gunnite  Pot  Mar;  Mason  Tenders;  4  Winch  Ops. 

Burners,  Torchmen  4  Nozxlemen  for  Concrete  Pumps 

All  Power  Driven  Tools  4  Buggies 

Plasterers'  Terders 

Bellman,  Bottom  Man;  4  BricK  Expeditot 

Car  Pusher 

rtucker  W/O  Pressure 

Nozzle  Operator  Gunnite  work 

AREA  12 


Group  1  -  Building  4  Construction  Laborer;  Tool  Cribnen;  Carpenter 
Tender;  Finisher  Tender;  Concrete  Handler;  Utility  Constuction 
Laborer;  Guard  Rail  Erector 

Group  2  -  Bottom  Man;  Scaffold  Builders;  Tunnel  Laborer;  Pipelay«r; 
Air  4  Power  Driven  Tool;  Burner  on  Demolition;  Swinging  Scaffold 
Worker;  Caisson  Workers;  Cofferdam  worker;  Powdermcn  4  Dynamite 
Blaster;  creosote  Worker;  Mortar  Miicer;  iorm  Setter;  Mison  Tender; 
Plasterer  Tender;  Kod  Carrier;  Laser  Beam  Set-up  Man  4  stonemason 
Tender 

Group  3  -  Gunnite  Opeeater 


Group  1  - 
Concrete 
Cribaen 

Group  2  - 
Work;  Ca 
Bod  Carr 
Mucker ;P 
Scaffold 
Laborer 

Group  3  - 
Radioact 


I  ARSA  13 

Building  i  Construction  Laborer;  Carpenter  Tender; 

Handler;  Finisher  Tender;  Gu*rd  Rail  Erector i  Tool 
4  'Jttlity  Construction  Laborer 

Air  4  Power  Driven  Tool;  Bottom  Men;  Burner  on  Demolition 
isson  Worker  I  Cofferdam  Workpr;  Creosote  Worker;  Form  Setter 
ler;  Laser  Bear.  Set-Up  Man;  Mason  Tender;  Mortar  Mixer; 
ipelayer;  Plasterer  Tender;  Powder  Men  4  Dynamite  Blaster; 

Builders  4  Swinging  Scaffold;  Stonemasons  Tenders  4  Tunnel 

Gunnite  Operator:  Caustic  Lime  Worker;  Dry  Standblast;  4 
ive  Atmosphere  Worker 
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CLASSinCATION  DrrrsiTIONS  ITOMTT-; 
LABORERS  (CONT'D 
AREA  14 

Group  1  -  Carpenter  Tenders:  Cleaning  Debrisj  Cleaning  of  all 
Material;  Comaon  Laborer!  Conveyor  Belt;  General  Clean  Up: 
Handling  4  Conveying  all  Material  ;  Landscape;  Loading  and 
Unloading  All  Trucks;  Man  on  Bucket  Pouring  Concrete;  Pouring 
of  all  Concrete:  Salamander;  Sod  Layers;  Washing  of  All  Windows: 
«  Wire  Mesh  Handlers  or  Setters 

Group  2  -  Air  or  Electric  Pneumatic  Tool  Operator;  All  Scaffold 
Builders  (Swinging  Scaffold);  Asphalt  and  Blacktop  Rakers;  Bottom 
Man;  Brick  Tenders:  Caisson  Bottom  Man;  Cement  Mason  Tender;  Concrete 
Saw'operator,  and  Brush  Feeders  on  Pulverizers;  Forklift  Operator; 
Gunnite  Notzle  Man;  Jackhammer  Operator;  Laser  Gun  Burners;  Mortar 
Mixers  t   Operators;  Pipe  Layers;  Plasterers'  Tenders;  Power  Buggy 
Operator:  Power  Driven  Tools;  Power  Wheelbarrow  Operator;  Sand  and 
Vacuum  Cleaning;  Sandblasting  of  Concrete;  Stone  Mason  Tender: 
Vibrator  Man;  Wagon  and  Churn  Drill  Operators;  k   Wall  Wrecker  fc 
Bar  Man  on  Demolition 

AREA  IS 

Group  1:  Asbestos  Removal;  Final  Cleanup  Laborers  (not  tending  other 

crafts);  Landscaping:  Sewer  Jet:  &  L'nloading  of  Furniture  k   Fixtures 

Croup  2:  Building  and  Construction  Laborers  t   Tenders 

Group  3:  Firebrick  Tenders 

Group  4:  Air  Track  4  Wagon  Drill;  Swinging  Scaffolds 

Group  5:  Mason  Tender  Handling  Carbon  Block  t  Bottom  Block  Material 

Group  6:  Gunite  Operating 

Group  1 :  Acid  Bri-k  Tenders;  Blasters,  Shooters,  Caisson,  Well, 
Cylinder,  Cofferdams,  4  Mine  Workers  w/o  Air 

Group  8:  Belljnan  4  Bottom  Man  m  Blast  Furnace  4  Stove 

Group  9:  Lansing  Burners 


AREA  16   ' 

Group  1  -  Building  4  Construction  Laborers;  Carpenter  Tenders: 
Planters  (Landscape):  Plumbers  Tenders  4  Tree  Trimmers 

Croup  2  -  Air  4  Machine  Driven  Tool  Operators:  Asphalt  Plant 
Aggremeter  Operator;  Asphalt  Plant  Mixer  Men;  Brick  Slingers; 
Car  Pushers;  4  Tunnel  Laborers;  Caulkers;  Cement  Handlers; 
Concrete  Puddlers  (behind  mixers);  Curb  Cutters  4  Setters;  Cutting 
with  Burning  Torches;  Dumpaen  (Batch  Trucks);  Hand  Spikers  (Operators; 
Jackhammer  Operator:  Mason  Tenders;  Mortar  Mixers;  Muckers;  Pipelayers: 
Plasterers'  Tenders;  Proportioning  Plant  (3p.  ;  Pump  Men  (under  4"): 
Road  Form  Setters;  Sewer  Bottom  Men;  Sheeting  4  Shoring  Men;  Stone 
Mason  Tenders:  Vibrator  (Operator;  Yarners  4  Wrench  Men 

Group  3  -  Brick  Droppers:  Lock  Tenders;  4  Powdermen  or  Blasters 
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CLASSIFICATION  DEFINTIONS  (CONT'D) 
LABORERS  (CONT'D) 
AREA  17 

Group  1  -  Carpenter  Tenders:  Common 'Laborers;  Concrete  Bucket  Tenders; 

Landscape  Laborers;  Mison  Tender;  4  Welder  Tenders 
Group  2  -  Air  Driven  Boring  Machine;  Asphalt  Rake;  Hook-up  Man  on 

Demolition  Work;  Materials  Mixer;  Paving  Bed  Maker;  Power  Tools 

(Air,  Gas  or  Electric);  Scaffold  Erector:  Structural  Precast 

Erector:  Tamper  Operator;  4  Wire  Mesh  Handler 
Group  3  -  Barco  Type  Tampers:  Bob  Cat  or  Similar:  Bottom  Man; 

Burners:  Form  Setters:  Hod  Carriers;  Jackhammer;  Muckers  -  Tunnel; 

Pipelayers:  Power  Buggy  or  Power  Wheelbarrow;  Power  Saws;  4  Rock 

Drillers 
Group  4  -  Dynamite  Men;  Gunnite  Nozzlemen;  Pump  Hose  Norzlemen; 

Structural  Precast  4  Welder  4  Layout;  Tunnel  Miners:  4  water  Line 

Caulkers 


Group  1 
Group  2 


Unskilled 
Semi-skilled 


AREA  18 


AREA  19 


Group  1  -  All  Water  Pumps  Up  to  4  inclu.  3"  Intake;  Cleanup 
incl.  Vacuum  Cleaning:  Cleaning  Debris:  Common  Laborers;  Con- 
veyor Belt!  Handling  4  Conveying  All  Materials;  Landscape: 
Loading  4  Unloading  all  Trucks:  Man  on  Bucket  Pouring  of 
All  Concrete:  Sod  Layers;  4  Washing  of  All  Windows 

Group  2  -  Air  or  Electrical  Pneumatic  Tool  Operators;  All 
Scaffold  Builders  (Swinging  Scaffolds):  Asphalt  4  Blacktop 
Rakers;  Bottom  Man;  Brick  Tenders!  Brush  Feeders  on  Pulverizers: 
Burners:  Carpenters'  Tenders;  Cement  Masons'  Tenders;  Concrete 
Saw  Operators:  Forklift  Operators;  Gunnite  Nozzle  Man;  Jack- 
hammer  Operator;  Laser  Gun;  Mortar  Mixer  4  Operators:  Pipe- 
layers:  Plasterers'  Tenders:  Power  Buggy  Operators;  Power 
Driven  Tools;  Power  Wheelbarrow  Operators;  Sandblasting: 
stonemasons'  Tenders?  Vibrator  Man;  Wagon  4  Churn  Drill 
Operators:  Wall  Wreckers  4  Bar  Man  on  Demolition:  Welders  on 
Demolition         1 

'  AREA  20 

Group  1  -  Unskilled  Laborers 

Group  2  -  Plasterers'  Tenders:  Mixers 
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CECISION  NO.  OHB5-50;9  P«g«  32 

CLASSIFICATION  DEFINITIONS  (CONT'D) 
TRUCK  DRIVERS 
AREA  i 

Group  1  -  Auto«(  Bu«  (Inclu.  Equip,  used  for  hauling  Ben, 
•atcrl*!*,  *  tools) I  Duaps  up  to  2  tonsj  Fist  B«d  (single 
axl*  vehicle  under  2  tons) >  Fuel;  Jeeps;  (  Pickups 

Group  2  -  Duaps  over  2  Tons;  Tandeas;  Forltlift  (inclu.  Mason 
Tending  work);  Truck  Mechanic  or  Tender  ;  Seai-Tractor ;  Lowboys; 
Euclid;  Duapsters;  End  Duaps;  Hopper  Type  Waster  ii  Material 
Trucks;  Truck  with  lydraulic  Attachaents 

Area  2 

Croup  1  -  Lowboys 
Group  2  -  Tenders 

AREA  3 

Group  1  -  Pickups;  Tenders 

Group  2  -  Mechanic  Tenders 

Group  3  -  Flat  bed  Material  Trucks;  Duaps  &  Seai-Duapt 

Group  4  -  Tank  Truck  (Straight  k   Seal) 

Group  5  -  Seai-Track  Trailers 

Group  6  -  Pole  Trailer 

Group  7  -  Agitator  t   Mixer  Trucks  (Op  to  5  cu.  yds.) 

Group  8  -  Euclids;  Duapsters;  Tournarockers;  Ross  Carriers;  i 

Athey  Wagons 
Group  9  -  Agitator  (  Mixer  Trucks  (Over  5  cu.  yds.) 
Group  10  -  Lowboy  Trailer;  winch;  Fork  »  Distributor  Trucks  (  Front 

k   Back  End)  i   Trucks  Crane 
Group  11  -  A-Fraae 
Group  12  -  Mechanics 


AREA  4 


Group  1  -  Jeeps;  Pickup;  4  Single  Axle  Tru 
Group  2  -  Fork  Lifts;  Tandea  Axles;  Duaps, 

Winch  Trucks 
Group  3  -  Sea i-Coabi nation  k   Ccabination  of  Haul! 
Group  4  -  Drag  t  Lowboys 
Group  }  -  Euclids I  Mechanics 


cks 
Tandea  Axles; 


ng  Units 


Group  1 
Group  2 
Group  3 
Group  4 
Group  S 


AREA  5 

Straight  Flat;  Dumps;  i   Winch  TrucJis 
Ready  Mix  i   Dumpcrete 
Tandein  t   Tractor  Trailer  Combinations 
Euclids  Up  to  t  Inclu.  12  yds. 
Euclids  over  12  yds. 
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CLASSIFICATION  DEFINITIONS  (CONT'D) 

TROCK  DRIVERS  (CONT'D) 

AREA  6 

Group  1  -  Duaps;  Stake  Body;  Batch;  Flat  Bottom;  i   Pickups 

Group  2  -  Semis;  Tandeas 

Group  3  -  Carry  Alls;  tuclid  Wagon;  D.  W.  10  Caterpillar  (or 

equivalent) 
Group  4  -  Tractor  Trailer  (Low  Boy) 

AREA  7 

Group  1  -  Dunps  &  Straight 

Group  2  -  Tandem  t  Seni-Farm  Tractor 

Group  3  -  Lowboy 

I  AREA  8 

Group  1  -  Truck  Tenders;  Pickups;  Station  Wagons;  Panel  Trucks; 
Flat-body  Material  Truck;  Dump  Truck  (Up  to  5  cu.  yd.) 

Group  2  -  Tank  Truck  (straight);  Dump  Trucks  (5  cubic  yds.  and  over 
Agitator  or  Mixer  Trucks  (up  to  5  cubic  yds.);  and  Flat  Bed  Tandems 

Group  3  -  Winch  Trucks;  Pork  Trucks;  Distributor  Trucks  (front  end 
and  back  end) ;  Truck  Crane;  Monorail  Truck 

Group  4  -  Mechanic's  Tender 

Group  5  -  Agitator  or  Mixer  Truck  (S  cubic  yds.  and  over) 

Group  6  -  Tri-Axle  Dump  Trucks;  Hydraulic  Lift  Tailgate  Truck  fc  Farm 
Type  Tractors;  End  Duapster;  Tournarockers;  Ross  Carriers;  Athey 
Wagon  or  Similar  Equipment;  A-Frame;  Hydro-lift;  Dual  Purpose  Truck 
seai-Dump;  semi-Trailer;  Semi-Tank  and  Lowboys  Trailers;  Nechancis 

}  AREA  9 

Group  1  -  Truck  Tender* 

Group  2  -  Mechanic  Tenders 

Group  3  -  Flatboy  Material  Trucks;  Dumps  «  Semi  Dumps 

Group  4  -  Tank  Trucks  (Straight  *  Semi);  Euclids;  Dumpsters;  Tournarockers; 

Ross  Carriers;  i   Athey  Wagons 

Group  5  -  Lowboy  Trailers;  Winches;  A-Frames;  Forks;  Distributors 

(Front  i   Back  End)  ;  it  Truck  Cranes 

Group  6  -  Mechanics 

Group  7  -  Seni-Trailers  fc  Tractor  Trailers 


AREA  10 

Group  1  -  Pickups;  Station  Wagons;  Panel  Trucks 

Group  2  -  Flat  Body  Materials  Truck  (Straight  Jobs);  Dump  Truck 

(up  to  S  cu.  yds.);  Mechanic  Tenders;  Tank  Truck  (Straight) 
Group  3  -  Duap  Trucks  (S  cu.  yds.  t  over);  Semi-Dump  Trucks;  Seai- 

Trallerst  Agitators  or  mixed  Trucks  (up  to  S  cu.  yds.);  Monorails 
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TRUCK  DRIVERS  'CONT'D i 

Croup  4  -  LOW  Eoy  Traxlers;  Winch  Trucks;  For*  Truck  Distributor 
Trucks  (Front  and  Back  end);  Truck  Crane;  Agitators  or  Mix»r 
Trucks  (5  cu.  yds.  k   Over);  Hydraulic  Tail  Gate  Fara  Type 
Tractors 

Group  5  -  Euclids,  Dumpster;  Tournarockers;  Ross  Carriers;  Athey 
Uaqons  ur  sinilar  Equipment:  A-Frane:  Hydrolift;  Dual  Purpose 
Trucks 

Group  6  -  Mechanics 

Group  7  -  Master  Mechanics 


POWER  EQUIPMENT  OPERATORS 


COLUMBIANA  COUNTY 


CLASS  1  -  Asphalt  Planer  Heater;  Austin  Western  k   Sinilar  Type;  Back- 
filler w/Draq  Attachment;  Backhoe;  Batch  Plant-Central  Mix;  Batch 
Plant-Portable  Concrete;  Berm  Builder-Automatic;  Boat  Derrick;  Boat 
Tuqj  Borinq  Mach.  Attached  to  Tractor;  Bullclam;  Bulldozer;  CM.  I. 
Road  Builder  k   Similar  Types;  Cable  Placer  k   Layer;  Carrier-Straddle; 
Carryall  -  Scraper  or  Scoop;  Chicaao  Boom;  Compactor  U/Blade  Attached; 
Concrete  Spreader  Finisher  Comb.;  Crane;  Crane-Stationary  or  Climbinq; 
Crane-Electric  Overhead  Crane-Side  Boon;  Crane  Truck;  Crane-Tower; 
Der rick-Boom;  Derr ic«-Car ;  Digqers-Wheel  (not  trencher  or  road  wlde- 
ner);  Double  Nine;  Dtaq  Line;  Dredqe;  Drill-Kenny  or  Similar  Type: 
Electroaatic;  Fork  Litt;  Frankie  Pile:  Gradall;  Grader-Power;  Gurry; 
Gurry-Self-Propelled;  Hlqh  Lift;  Hoist-Monoiail j  Hoist-Stationary  k 
Mobile  Tractor;  Hoist-2  or  3;  Jackall;  Jumbo  Mach.;  Kocal  and  Kuhlman; 
Land-Seaqoinq  Vehicle;  Loader  -  Elevating;  Loader-Front  End;  Locomotive; 
Mechanic  as  Welder;  Metro  Clip  Harvester   W,  Boom;  Muckinq  Mach.;  Pav- 
inq-Asphalt  Finishinq  Mach.;  Paver  Road  Concrete;  Paver-Slip  Form; 
Place  Crete  Mach;  Post  Driver;  Power  Driven  Hydraulic  Pumps  k   Jacks; 
Pump  Crete  Machine;  Requlator-Ballast;  Reiqs-  Drillinq;  Shovels; 
Spikemaster;  Stonecrusher i  Tie  Puller  k   Loader;  Tie  Tamper;  Tractor- 
Double  Boom;  Tractor  w/Attachments;  Trench  Mach.;  Trucks-Boom;  Truck 
Tire-Assiqned  to  Job;  Tunnel  Machine  (Mark  21  Java  or  Similar); 
Whirley 

CLASS  II  -  Asphalt  Plant;  Bandinq  Machine;  Borinq  Mach.;  Chip 
Harvester  W/0-Boo»;  Cleaning  Mach.-  pipeline  Type;  Coating 
Mach.-  Pipeline  Type;  Concrete  Belt  Placer;  Concrete  Finisher; 
Concrete  Planer  or  Asphalt;  Concrete  Spreader;  Elevator;  Fork 
Lift  Walk  Behind;  Form  Line  Mach.;  Crease  Truck  Op.;  Grout 
Pump;  Gunnite  Mach.;  Hoist-Sinqle  Dram;  Huck  Boltinq  Mach.; 
Hydraulic  Scaffold;  Pavinq  Breaker;  Pipe  Dream;  Pot  Fireman; 
Power  Brooa;  Refrigeration  Plant;  Sasgen  Derrick;  Seeding  Mach.; 
Self-Propelled  Mobile  Vibrator  Compactor  or  Roller:  Soil  Sta- 
biliser (Pump  Type):  Spray  Cure  Mach.  Self-Propelled;  Straw  Blower 
Mach.:  Sub-Grader;  Tube  Finisher  or  Broom  C.M.I  or  Similar  Type: 
Tuqqer  Hoist 


CLAS3IFICATI0N  DEFINITIONS  (CONT'D) 
COLUMBIANA  COUNTY  (CONT'D) 

CLASS  IJI  -  Batch  Plant-Job  Related;  Boiler  Op.;  Compressor  (125 
CFM  or  Over);  Curb  Builder  (Self-Propelled);  Generator-Steam; 
Jack-Hydraulic  Driven;  Mixer-Concrete;  Mulching  Mach.;  Pin  Puller; 
Pulverizer;  Pump;  Road  Finishinq  Mach.  (Pulltype) ;  Roller;  Saw- 
Concrete-Self-Propelled;  Spray  Cure  Mach. -Motor  Powered;  Spreader 
(Side  Driver  Shoulder  Attachment);  Tractor:  Trencher  Form;  Water 
Blaster 

CLASS  IV  -  Brake  Man;  Compressor  Under  125  CFM;  Conveyor;  Conveyor 
12  Feet  or  under  Other  Than  Servicinq  Bricklayers;  Deck  Hand; 
Drill  Waqon;  Fireman;  Generator  Sets;  Heater-Portable  Power  (2 
to  5);  Jacks  Hydraulic  (Railroad);  Ladavator;  Roller  (Walk 
Behind  1  Ton  or  Over);  Steam  Jenny:  Syphons;  Tender  Mechanic; 
Vibrator-Gasoline;  Weldinq  Machines  (2)  (Fuel  Burning) 

CLASS  V  -  Oiler 

CLASS  ".'I  -  Riqs-Pile  Driving  or  Caisson  Type;  riqs  (Hydraulic  Unit 

attached 
•-LAS!-  VII  -  Lead  Enqi.-.eer 
-•LASS  '.'III  -  Placecrete  Machine 

P(MCE1  EQ'JIPMENT  OPERATORS  CONT'D) 

[zones  I  AND  2 

OHOl'P  A;   Boiler  or  C^npressor  Operator  .Mounted  on  Crane  (Pigqy-3ac)c 
Ooeration);  Boom  Truiks:  Cableways;  Ch8r.-y  Pickers;  Combination 
Concrete  Mixer  and  Tower;  Concrete  Pumps  (Excppt  Trailer  Pumps) ; 
•  Cranes;  Derricks;  Praqlines;  Dredges  (Dipper,  Clam  or  Suction) 
3  Man  Crew;  Elevating  Grader  or  Euclid  Loader;  Floating  Equipment; 
Oradalls;  Helicopter  Operator  and  Helicopter  Winch  Operator  (When 
Hoisting  Builders  Materials);  Hoes;  Hoists  (2  or  more  drums);  Lift 
"lab  or  Panel  Jack  Operator;  Locomotives;  Maintenance  Engineer 
('".fchanic  or  Welder);  Mixer  Pavinq  (Multiple  drum);  Mobile  Concrete 
Pumrs  (With  Boom):  Parielboard;  Pile  Driver;  Power  Shovels:  Rotary 
Drills  used  on  Caiss»n  Work  for  Foundations  and  Substructure  Work; 
Side  Boom;  Slip  Form  Pavers;  Straddle  Carriers:  Trench  Machine  (over 
24"  Wide):  4  Tug  Boat 

'^RO'.'P  B:   Asphalt  Pav«r ;  Bulldozer;  C.M.I.  Type  Equipment;  Endloaders; 
Kohlman  Type  Loaders  (Dirt  Loading):  Lead  Greaseraan;  Muckinq  Machines; 
Power  trader;  Power  Jcoops:  Power  Scrapers;  i>  Push  Cat 

".ROUP  C:   A-Frames;  Air  Compressor  (Pressurizing  Shafts  or  Tunnels)  ; 
Asphalt  Rollers;  Boiler  (15  lbs.  Pressure  i   Over):  Fork  Lifts  (Except 
Masonrv! :  Hoisting  Engines  (1  drum):  House  Elevators  (Except  those 
automatic  call  buttoa  controlled);  Man  Lift:  Mud  Jacks:  Pressure 
Grouting:  Pump  Operators  (Installing  or  Operating  Well  Points  or 
Other  Tyrae  of  Dewatering  Systen)  ;  Pumps  (4"  and  Over  Discharge); 
Submersible  Pumps  (4*  and  Over  Discharge*:  Trailer  Concrete  Pumps 
(without  Booms);  Trench  Machines  (24"  and  Under);  t    Utility  Operators 

"^ROUP  D:   Compressorsj  Concrete  Mixers  (Capacity  more  than  one  bag); 
concrete  Mixers  (one  baa  capacity,  sHe  loader):  Conveyors;  Generators; 
GunitP  MacHines:  Pavement  Breaker  (Hydraulic  or  Cable);  Post  Driver; 
Post  Hcla  Cn-jers;  Pfad  Wiienina  Trencher;  i  Rollers  (except  Asphalt 
UoUer^i 
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DECISICN  NO.   OH85-S::> 


Page  37 


POWER  EQUIPMENT  OPERATORS  (CONT'D) 
ZONES  1  AND  2  (CONT'D) 


CROfP  E:  packfill«r  t  Tampers:  Bar  and  Joint  In 
Batch  Plant;  Bullfloats;  Burlap  and  Curing  Mach 
Concrete  Spreaders;  Crushers;  Deckhands;  Drum  F 
Plants);  Farm-type  Tractors  (Pulling  Attach.); 
form  Trenchers;  Hydro  Seeders;  Pressure  Pumps  ( 
Self-propelled  Power  Spreader;  Self-propelled  5 
Sepairman;  Tractors  (PulUnq  Sheep  Foot  Roller 
Compactor  (with  Integral  Power) 

GROUP  T:      Boilers  (Less  Than  15  lbs.  pressure); 
Inboard  i   Outboard  Motor  Boat  Launch;  Light  Pla 
Power  Driven  Heaters  (Oil  Fired):  Power  Scrubbe 
Pumps  (Under  4"  Discharge) ;  Submersible  Pumps  ( 
Tenders;  i   VAC/ALLS 


stalling  Machines; 
mes;  Clefplanes; 
ireman  (In*  Asphalt 
"inishing  Machines; 
Over  ij"  Discharge); 
ub-Grader;  Tire 
or  Grader)!  vibratory 

Fork  Lift  (Masonry) ; 
nt  Operator;  Oiler: 
rs;  Power  Sweepers; 
Under  4"  Discharge); 


•BOOM  k    JIB  OVER  150  FEET,  $.25  PREMIUM;  BOOM  k    JIB  OVTR  250  FEET, 
S.50  PREMIUM 

ZONE  3 

GROUP  A:   A-Franes;  Boiler  or  Compressor  Operator  Mounted  on  Crane 
(Piggy-Back  Operation):  Boom  Trucks;  Cableways;  Cherry  Pickers; 
Comoination  Concrete  >Uxer  i   Tower;  Concrete  Pumps:  Cranes:  Derricks; 
Draglines;  Dredge  (Dipper,  Clam  or  Suction)  3  Man  Crew;  Elevating 
Grader  or  Euclid  Loader:  Floating  Equipment;  Cradalls;  Helicopter 
Operator  4  Helicopter  Winch  Operator  (When  Hoisting  Builders  .Materials): 
Hoes:  Hoists  (2  or  More  drums);  Lift  Slab  or  Panel  Jack  Operator: 
Locomotives;  Maintenance  Engineer  (.Mechanic  or  Welder)  ;  Mixer  Paving 
(.Multiple  drum):  Mobile  Concrete  Pumps  (With  Boom):  Panelboard; 
Pile  Driver:  Power  Shovels:  Rotary  Drills  used  on  Caisson  Work  for 
foundations  and  Substructure  Work:  Side  Boom;  Slip  Form  Pavers: 
Straddle  Carriers:  Trench  Machine  (Over  24"  Wide) :  k   Tug  Boats 

GROUP  B:  Asphalt  Paver;  Bulldozer:  C.M.I.  Type  Equipment;  End  Loaders; 
Kohlman  Type  Loaders  (Dirt  Loading) ;  Lead  Greaseran;  Mucking  Machines: 
Power  Grader:  Power  Scoops:  Power  Scrapers;  i  fash  Cats 

GROUP  C:   Air  Compressor  (Pressurizing  Shafts  or  Tannels) ;  Asphalt 
Rollers;  Fork  Lifts:  Hoists  (1  drum);  House  Elevators  (except  automatic 
call  button  controlled) :  Man  Lift:  Mud  Jacks;  Power  Boilers  (Over  15  lbs. 
Pressure);  Pressure  Grouting;  Pump  Operators  (Installing  Well  Points 
or  other  type  of  Dewatering  system;  Pumps  (4"  and  Over  Discharge): 
Submersible  Pumps  (4"  and  Over  Discharge) :  Trenchers  (24"  and  Under)  : 
4  Utility  Operators 

GPOUP  D:   Compressors;  Conveyors;  Generators:  Gunite  .Machines:  Mixers 
(Capacity  more  than  1  bag):  Mixers  (1  Bag  capacity,  side  loader): 
Pavement  Breaker  (Hydraulic  or  Cable);  Post  Driver:  Post  Hole  Digaers; 
Road  Widening  Trencher:  i   Rollers 


POWER  EQUIPMENT  OPERATORS  (CONT'D) 


ZONE  3  (CONT'D) 


GROUP  E:   Backfiller  k   Tampers;  Bar  i   Joint  Installing  Machines:  Batch 
Plant;  Bullfloats:  Burlap  and  Curing  Machine;  Clefplanes;  Concrete 
Spreading  Machine;  Crushers;  Deck  Hands;  Drum  Fireman  (Asphalt) ; 
Farm-type  Tractors  (Polling  Attach.);   Finishing  Machines;  Form 
Trenchers  High  Pressure  Pumps  (Over  H"   Discharge);  Hydro  Seeders; 
Self-propelled  Power  Spreader;  Self-propelled  Sub-Grader;  Tire 
Repairman;  Tractors  (Pulling  Sheeps  Foot  Roller  or  Grader) ;  Vibratory 
Comoactor  (with  Integral  Power)  ^    ,     _     ^ 

GROUP  F:   inboard  (.   Outboard  .Motor  Boat  Launch:  Light  Plant  Operator: 
Oiler;  Power  Driven  Heaters  (Oil  Fired);  Power  Scrubbers:  Power 
Sweepers;  Boilers  (Less  than  15  lbs.  Pressure) ;  Pumps  (Under  4" 
Discharge);  Submersible  Pumps  (Under  4"  Discharge);  Tenders:  l. 
VAC/ALLS 


PAID  HOLIDAYS: 
A-New  year's  Day;  B-Memorial  Day:  C-Independence  Day; 
E-Thanksgiving  Day;  k   F-Christmas  Day 

FOOTNOTES : 


D-Labor  Day; 


2.5%  of  weekly  gross  earnings 
2  paid  holidays:   C  &  D 

2  paid  holidays:   B  i  D 

1  paid  holiday:   D  „,.        .. 

IS  paid  holidays:   The  last  scheduled  workday  prior  to  Christmas 

and  4  hours  on  Good  Friday 
7  paid  holidays:   A  through  F  and  Day  after  Thanksgiving 
Employer  contributes  8%  of  regular  hourly  rate  to  vacation  pay 

credit  for  employee  who  has  worked  in  business  more  than  5  years; 

6»  for  employee  who  has  worked  in  business  less  than  5  years. 

3  paid  holidays:   D,  E,  4  F 
S25.00  per  year 

S50.00  per  year 

6  paid  holidays:   A,  C.  E,  F,  Decoration  Day,  k   \eterans  Day 

1  paid  holiday:   D,  providing  the  employee  has  worked  5  consecutive 

days  before  and  after  the  holiday. 
.625%  of  gross  earnings 
3%  of  gross  earnings  to  SASMI 

$150.00  per  year  ^   , 

10  paid  holidays:   A  through  F,  Good  Frit^ay,  ray  After  Thanksgiving 

Day,  Christmas  Eve, &  New  Year's  Eve 
Per  employee  per  v*eek 
S79.7C  per  week  per  employee 
1  year's  employment  -  1  week's  paid  vacation;  7  years'  employment  - 

2  weeks'  paid  vacation  providing  the  employee  has  been  on  the 

oavroll  for  S  months  during  the  previous  12  month  period 
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An  employee  who  has  beer,  on  the  payroll  30 
worked  his  last  scheduled  workday  within  7 
his  next  scheduled  workday  within  7  calend 
Year's  Day,  Memorial  Day,  July  4th,  I,abor 
•  Christnas  Day  shall  roceive  8  hoars'  pay 

3  305. iO  per  employee  per  nonth 

$244.84  per  employee  per  month 

9  paid  holidays:  A  through  F:  Good  Friday 
Day,  fc  Christmas  Eve;  Employees  who  have 
employment *o£  the  company  for  less  than  1 
Kill  receive  prr-rated  vacation  based  on 
of  employment,  but  not  exceedin-j  5  days' 
calendar  year  -  »'  weeks'  paid  vacation:  1 
year  -  ?  weeks'  paid  vacation. 


days  or  more  fc  has 

calendar  days  before 
ar  days  After  New 
!^ay,  Thanksgiving  Day, 
for  said  holidays. 


Friday  after  Thanksgiving 
been  m  continuous 
year  as  of  January  1 
/12  day  per  full  month 
acation;  3rd  continuous 
th  continuous  calendar 


'.T.listed   c.ass.f icatior.s 


.needed    for   V(ork 


r.ot    included  within   the   scope 
Tf'theclassif. cations    listed  may   be  adde-i   after    award   only   as   crovid»d 
i»   the    labor    »tar.dari»   contract    clauses    ';?    .TS,    r.:     'a-'.l      (ii'. 


STATf:      Pennsylvania 
DECISION"  SC:    PA85-3'129 


?'.TERSFDEAS  DEICSIC"« 

COrJTY:      Erie 
nr.cibii-iN  r<v.:    r«D3-ji*T  CATE :      Date  of  Publicaticr. 

Supersedes   Decision  So.   PA8J-3009,    dated  .May  f>,    1983,    in  48  FR  2C610. 
DEiCBlPTlON  OR  WORK:      Building  Erection  and  Foundation  Excavation,    iDoes  rot 

include   single   family   homes  or  apartments   up  to  and  including   4  stories), 

excluding  Sewaoe  and  Water  Treatment    Plant   Projects. 


ASBESTOS    WORKERS 

BOILERMAKERS 

BRICKLAYERS 

CARPENTERS 

CEMENT  MASONS 

ORWALL  FINISHFP= 

fLECTRICIANS 

ELEVATOR  CONSTRl'CTCRS 

ELEVATOR  COS-STBUCTORS  ' 
HELPERS 

ELEVATOR  COSSTR'JCTOR.S' 

.HFLPERS  iPROB.' 
GLAZIERS 
IRONWORKERS 

Structural 

Ornamental 

Reinforclm 
LATHERS 
LABORERS: 

Connon  Laborers 


RttM 


•  19.54 
20.37 
17.  .5 
14.72 
17.35 
13.75 
16.15 

17.255 


12.08 


3.63 
16.29 

1  16.55 
16.55 
16.5  5 
14.72 

13.10 


•wwfni     i 


Friiift 
t   Bw>r<its    , 


.Yason  Tenders    i   Plastef- 
ers  Tenders 

LINE  CONSTRUCTION:  I     ' 

Linemen,    Heavy  Equipment; 
Operator 

wincn  -  Truck  Driver 

"Ircundmen 


MAPBLE   SFTTERS 
XAR.'iLE   FINISHER? 


MI  L1.W RIGHTS 
PAINTERS: 

Brush 

.=;tructural  steel 

Spray 
PILEDRIVERMEN 
PLASTERERS 


13.60 

16.04 
11 .  34 

10.05 

15.10 
13.60 


15.22 

13.75 

14.50 
14.50 
16.14 
16.42 


3.38 

4.1« 
!2.57 
4.51 
2.57 
1.52 
6.00* 

3.29* 
«*b 

J. 29+ 

a*b 


2.J7 

4.54 
4.54 

4.54 
4.51 

22t'i- 

.08 

22** 

.01 


1.00 
3  3/8% 
1.00 
3  3/8» 
1.00* 

3  3 '8% 

2.57  , 
.08+     ; 

22»     ' 

4  3"j»     : 
3.07     i 

3.07   ; 

3.07 
28» 

1.58  ; 


PLnfflERS 
ROOFERS : 

Comoosition 
SHEETMETAL   WORKERS 
SOFT    FLOOR  LAYERS 
SPRINKLER   FITTEW 
STEA.MFITTERS 
STONEMASONS 
TERPAIfO   WORKERS 
TERRAIZO  FINISHER? 

TILE  SETTERS 
TILE   FINISHER? 

TRUCK   DRIVERS 

POKER   ECUIPMENT   OPERATOR 
Class    1 
Class    1-A 
1-B 
1-C 


.16.57   4.40 


Class 
Class 
Class 
Class 
Class 
Class 
Class 


3 
4 

5 

5 -A 


16.48 

2.2? 

16.49 

4.96 

14.72 

4.51 

16.92 

3.23    . 

16.5- 

4.40 

17.35 

2.57 

15.10 

2.5- 

13.60 

.08* 

22«>     , 

15.10 

2.57 

13.60 

.08* 

22» 

10.57 

22»*    , 

■ 

c*d*e 

15.94 

3.15    ■ 

16.23 

3.15 

il6.50 

3.15    : 

[16.78 
as. 44 

3.15    1 

3.15    : 

115.27 

3.15   ; 

13.78 

3.15  ; 

13.49 

3.15    1 

,13.78 

3.15    i 

■«1 
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OtCISIOH  no.  PA8S-toa» 


ea'JIPMgW'  OPERATORS 

Clasi  li   Au9«(  (trucit  or  tractor  aountcdt,  Austin  Kestern  or  (iailar  type, 
Austin  Waatern  or  siailar  lyoa  up  to  2?  tons  (75  to.ia  or  over  rcquirca  an  oiler), 
■ackhoe,  Backrioe  (under  S/8  yd.).  Batch  Plant  -  Automatic,  Boo»  -  aide,  cable- 
aays,  Convtyori  Belts  -  up  to  4  floors.  Conveyor  Belts  -  over  4  units.  Crane  - 
Toner  (climbing  type).  Derrick  (all  types).  Derrick  -  Traveler,  Dragline, 
Drill  -  Caisson,  Electro  Hatic  or  siailar,  Sradall  freaote  control  or  otlier- 
4ise),  Helicopter,  Helicopter  -  hoisting  operating  Bi-lift  H  yards  or  over), 
Roiat  -  on  iO  ft.  stack  or  over.  Hoist  on  slip  fora  job.  Hoist  -  hod  (single 
cage).  Hoist  -  bod  ;;  cages  up  to  10  floors).  Hop-to  or  siailar  type  »lth  360 
degree  sviig.  Hop-to  or  siailar  type  with  360  degree  sving  under  S/S  yd., 
Koehfing  Scoopei,  Hocal  or  siailar  type,  Leveraan,  Mis  Mobile  or  siailar  type. 
Miser  -  cor.crete  paving.  Miter  -  paving  (self-propelled).  Multiple  Bowel 
Machines  or  Multi-engine,  Pile  Driver  -Prankt  or  siailar  type.  Pile  Driver 
(when  assistance  in  required  it  »iU  be  an  operating  engineer).  Placer  -  belt 
(concrete*.  Plant  -  Central  Mi»,  Ouad  Nine,  Shovels  (all  types).  Shovels 
under  S/g  yd.)  Tractors  -  Booa  aountcd  (all  types).  Tugboat,  Hhirlers,  Boat  - 
]ob  vork  (inboard  or  outboard),  Bulldoser,  Carrier  Boss  or  siailar  type, 
Coapactor  -  iwith  blade  attached*.  Curb  Builder  -  self-propelled.  Drill  -  Core 
Drill  -  Well  and  Core  (truck  aountedl.  Engineer  -  aaintenance  (daily  rated) 
Crader,  Crjder  -  Elevating,  Greaser  -  equipaent,  Hi-lift  (less  than  3  yards), 
■oitt  2  druas  in  one  unit.  Hop-to  or  siailar  type  with  '.80  degree  swing. 
Tractors  (all  types  with  hydraulic  backhoe  attached).  Cranes,  *ower,  Metro 
Chip  Harvester  (or  siailar  type).  Miser  -  oaving  aixer  -  aortar  -  over  iO  cu. 
ft. ,  Plant  -  crushing  and  screening,  Puapccete  -  aobile  or  siailar  type.  Road 
Builder  -  Autoaatic,  Scoop  -  self-powered  and  Tractor  drawn  (single  bowl), 
spray  Cure  Machine  Machine  (power  drivern),  Spreader,  Steaa  Jenny  (or  siailar 
type),  Syphone  (steaa  or  air)  Tractors  (all  types  with  hydraulic  backhoe 
attached) 

Class  l-A:   Austin  Western  or  siailar  type  with  Jib  ♦  7«iC,  Austin  Western  or 
siailar  type  .''S  tons  or  over  with  jib  ♦  254,  Cranes  (excluding  over  head  cranes), 
Crane  -  placed  on  building  structure.  Hoist  single  cage  with  Chicago  Booa 
attached  ♦  2^J,  Engineer  -  lead.  Hoist  hod  (?  cages  over  10  floors).  Cranes  - 
100  feet  to  153  feet 

Class  1-Bi  Cranes  -  IJO  feet  to  200  (eet 

Class  1-Ci  Cranea  -  700  f«et  and  over 
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tOWER  gpUIPMENT  OPEBATORS  CONT'D 

Class  2i  Backfilling  Machine,  Boat  -  naterial  or  personnel.  Compressor  and  air 
pump.  Compressor  and  air  tugger.  Compressor  and  gunnite  machine  (combination). 
Compressors  and  sandblasting  unit  (combination),  Compressors  (two),  crane  - 
overhead.  Fork  lift  -  elevating  -  lull  or  similar  type  generators  -  two  Grade  - 
sub,  Juabo  -  power.  Layer  -  cable.  Layer  -  pipe  -  no  joint.  Lift  Slab  Machine, 
Locomotive  Machines  -  other  minor,  machines  -  small  (two).  Mucking  Machine, 
Mobile  Tower,  Pipe  -  bending  Machine  (pipeline  only),  Pipe  -  cleaning  machine. 
Pipe  -  wrapping  aachine,  Plant  -  asphalt  operator.  Plant  -  portable  crushing 
and  screening.  Plant  -  refrigeration  pump  -  grout.  Spreader-concrete,  Asphalt 
and  Stone,  Well  point  systems  (Section  \C) ,   Winch  Truck  (handling  steel).  Wire 
wrapping  machine  -  pre-ttress.  Drill  -  Davev  or  siailar.  Drill  -  truck  aounted 
and/or  core  drill  for  testing.  Elevator  (new  buildings  and  major  remodeling  of 
old),  Hoist  one  drua.  Paver  -  asphalt.  Post  Driver  -  guard  rail  (other  than 
truck  mounted',  post  Driver  -  guard  rail  (truck  aounted),  Pumpcrete  or  similar 
type  (not  self-propellei) ,  "ire  Repairman,  Trencher  Machine,  Welder  Machines 
(up  to  and  Including  4) 

Class  3:   Boiler,  Breaker  -  pavement  (self-propelled  or  ridden).  Compactor 
(ridden  or  self-propelled).  Crane  -  carry.  Crusher  -  stone.  Drill  -  well 
(horitontal) ,  Drill  I  self-propelled  and  self  contained).  Elevator  (alterations 
of  old  buildings!.  Finisher  -  broom  (C.M.I,  or  similar  type).  Finishing  Machine 
and  Spreader  (concrete),  Forklifts  (ridden  or  self-propelled).  Form  Line 
Machine,  Minor  equipment  (all  other),  Motorman,  Pipe  Dream,  Roller,  Saw  -  con- 
crete (ridden  or  self-propelled).  Soil  Stabilizer,  Tractors  (when  used  for 
snaking  and  hauling).  Truck  -  winch,  Tugger 


Class  4i  Blaster  -  wat 
ft.  or  under  (regardle 
(regardless  of  power  u 
power  used).  Generator 
up  to  and  including  fo 
siailar  type!,  Ladavat 
aortar  (over  TO  cu.  ft 
type).  Mulching  Machin 
less.  Regulator  -  Ball 
Syphon  -  (steaa  or  air 
used  for  landscaping), 
Truck  Crane 


er.  Boring  Machine,  Broom  -  power.  Compressor  -  6S  cu. 
St  of  power  used)  (2  gun  painters),  Conveyor  -  1  story 
std).  Conveyor  (over  1  and  up  to  3  units  regardless  o£ 

(4  KW  or  over),  Hauck  Machine  or  similar  type.  Heaters 
ur).  Jack  and  Pump  -  motor  hydraulic,  Jenny  -  steam  (or 
or,  Mixer  -  concrete  (regardless  of  power  used).  Mixer  - 
.  regardless  of  power  used).  Mobile  -  track  (or  similar 
e.  Pin  Puller,  Pulveriser,  Pump  -  IS  inch  discharge  or 
att.  Seeding  Machine,  Shoulder,  Spray  Cure  Machine, 
),  Tie  Tamper  (multiple  heads).  Tractor  -  fara  (when 

•elding  machine  -  single  '300  amp.  or  over),  Oiler, 


CLASS  5:   Brake  aan.  Deck  hand.  Helicopter,  signalman.  Oiler,  Mechanic  helper 
Class  S-A:   Oiler,  Truck  crane  (SO  tons  or  over  t   Fireman 
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OBCISIOH  NO.    PASS- 3029 


PMD  HOLIDAYS;       (Where  ApplicablO 

A-New  Year's  Day;    B-Me«orial  Dayj   C- Independence  Day;   D-Labor  Day»   B-Thankaqlving 

Day;    F-Christnas  Day. 

rOOTMOTES; 

T.      Eaployer  contributes  8%  basic  hourly  rate  for  5  years  or  «ore  of  service  or 

6%  basic  hourly  rate  for  6  aonths  to  S  years  of  service  »t   Vacation  Pay 

Credit. 

b.  Holidays!   A  throuqh  r,  plus  Friday  after  Thanksgiving  Day. 

c.  Employer  agree  to  contribute  $13''. J""  per  aonth  to  a  Health  and  Welfare  Fund. 

d.  Gnployer  agree  to  contribute  $2t.OO  per  week  to  a  pension  fund. 

e.  One  week  vacation  after  I  years  vorki  two  weeks  vacation  after  five  years  of 
service. 


WELDER:   Receive  rate  prescribed  for  craft  performing  operation  to  which  is 
incidential. 

'Onlisted  classifications  needed  for  work  not  included  within  the  scope  of  the 

classifications  listed  aay  be  added  after  award  only  as  provided  in  the  labor 

standards  contract  clauses  (29  CFR,  S. S(a) ( I ) ( ii ) I. 


STATE:   Pennsylvania 


SUPERSEDEAS  DECISION 

COUNTIES:   Cumberland,  Dauphin,  Perry, 
Juniata,  New  Cumberland  Deport  in 
;  York  County 

DECISION  NO.:   PAB5-303(t  DATE:   Dace  of  Publication 

Supersedes  Decision  No.  PA84-301S  dated  June  1,  1984,  in  49  FR  22976. 
DESCRIPTION  OF  WORK:   Building  Erection  and  Foundation  Excavation  Project, 
(does  not  include  single  family  homes  or  apartments  up  to  and  including 
4  stories),  excluding  Sewage  and  Water  Treatment  projects. 


STRUCTURAL 
ORNAMENTAL 
REINFORCINS 


ASBESTOS  WORKERS 
BOILERMAKERS 
BRICKLAYERS  k 
CARPENTERS 
CEMENT  MASONS 
ELECTRICIANS 

ELEVATOR  CONSTRUCTORS 

ELEVATOR  CONSTRUCTORS' 
HELPERS 

ELEVATOR  CONSTRUCTORS' 

HELPERS  (PBOB.) 
GLAZIERS 
IRONWORKERS, 
IRONWORKERS, 
IRONWORKERS, 
LABORERS : 

Group  1 

Group  2 

Croup  3 

Group  4 
LATHERS 
LEAD  BURNERS 
MARBLE  SETTERS 
MILLWRICMTS 
LINE  CONSTRUCTION: 

Linemen 

Groundnen 
Cable  Splicers 
Winch  Truck  Operator 

PAINTERS: 

Brush 

Structural  Steel 

Spray 

Tanks,  Bridges,  Stacks 
PILEDRIVERMEN 
PLASTERERS 
PLUMBERS 


BMic 

Hourly 
RitM 


12.61 

16.73 
12.84 
17.85 


ROOFERS: 

Composition 
SHEET   METAL  WORKERS 
JSOFT   FLOOR  LAYERS 
STEAMFITTERS 
SPRINKLER  FITTERS 
iSTO''?    MASONS 
ITERRAZZO  WORKERS    i   TILE 

SETTERS 
POWER   EQUIPMENT   OPERATORS 

Group   1 

Group  2 
Group  3 
Group  4 
j  Group  5 
Group  6 

ITRUCK  DRIVERS: 

i  Truck  Drivers,  Pick-ups, 
dump,  service  trucks, 
flat  trucks,  to  and  in- 
cluding Z  highway  lic- 
ense plates 
Transit  ntix,  winch 
trucks,  tractor  all 
types  euclids,  ross 
lumber  and  over  Z  platei  9.72 


Friii«a 
SaMfiti 


16 
14 

92  1 
55  1 

15 

02 

16 

52 

16 

23 

i 
!15 

17 

14 

52 

" 

26 

12 

36 

9 

.47 

9 

.72 
1 

2.10 
4.92 
,2.65 
2.82 
3.23 
2.16 

2.15 

26.6% 

+e 
26. 6« 

+e 
26.6% 

+e 
26.6% 

+e 
26.6% 

+e 
26.6% 

+e 


f+g 


f+g 


Welders  -  Receive  rate  prescribed  for 
craft  performing  operation  to  which 
welding  is  incidental. 

"Onlisted  classifications  needed  for 
work  not  included  within  the  scope  of 
the  classifications  listed  may  be 
added  after  award  only  as  provided  m 
the  labor  standards  contract  clauses 
(29  CFR,  5.5(a) (1) (ii)) •* 
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DECISION  KO.PA8S-?0  30 

LABORERS  CIASSiriCATIONS  OEPINTTIONS 


Group  1.  Gongral  laborers:   Air,  fjel  and  electric  tool  operators 
and  all  othei  pn-.-j.njtic  and  mechanical  tools,  includinq  olow-pip* 
and  vacjn  cleaned.   Cassion  trorkers  i  lop  men),  piplelayccs  for 
all  clay,  terra  cotta,  ironstone,  vitritied  concrete  or  non-iretalllc 
pipe  t  the  ms«ing  of  joints  for  same.   Pjwer-bu9qy,  precast  slab 
placer  (  signal  men.  Blaster  helper,  excavation  of  all  foundation, 
digqinq  of  trenches,  piers  and  manholes.   WrccKing  and  moving  of 
all  btructjrcs.   Underi-innlng  t  shorina,  stripping,  dismantling, 
oiling  t  iiovinq  of  concr»*te  forms,  loading  »n6   carrying,  of  rein- 
forc'ng  steel,  handling  4  distrioution  of  lumber,  and  all  other 
bjildmg  maferialn  to  stock  pilen,  unloading,  earring,  distrubutlon, 
iind  laying  ot  precast  concret*!  slabs  and  planks  for  flooring  4 
roofing,  qeneral  cleanup  4  removal  of  refuje,  debris,  and  all  scrap 
aateriaKsi,  vibrator  operator  (concret<»  placing  -  wnose  powe'  is 
supplied  by  compressed  air,  electric,  gasoline  4  any  other  meAr^'<' . 

Sroup  2  Semi -Ski  lied!   Cassion  worker  (bottom  men),  blasters,  waqo-. 
ai"-  track  <^\i'ij  diamond  point  drill  operators,  burning  torches,  green 
cutting  machine  (noiile  m»n)  ,  and  "-team  jenny.   Plasterer  4  cement 
nason  t»n<3er8,  machine  mixers,  pla^teier  pump  and  sratfold  buil'1e-s 
lescl'jding  masonry  scaffolding'.  S^nd  blasting  (nozzle  man). 

Group  3  Nursery  Workers,  window  washers,  floor  scrubbers,  and  watch- 
men.  TenJers  of  propane  gas  burners,  salamander (s) ,  smudge  pots, 
tool  room  workers,   fire  watch. 

Group  4  Mason  Tenders;   (Brick  4  Block),  machine  mixers,  motorized 
stockers,  scaffold  builders  'masonry),  motor  pu;^p,  convevors, 
mechanical  cleaners  and  sandblast!  ig  for  masonry  and  masonry 
equipment. 

POWER  EQOIPMEMT  0PSRAT0P5  'L  \SSIKICATIO>JS  CEFINTTIOSS 

Sroup  1:   Hachinea  doing  ho-7k  wor-;.  any  machine  handling  machinery, 
cable  spinning  aachinen.  h«^iocof- srs,  machineti  Jimil4r  to  the  above 

Sroup  2:   AH  types  o'  cranes.  &'\    •vp«'S  of  bacl^hoefi,  cableways,  drag- 
lines, keystone.?,  all  typea  of  si.o.-es,  derricks,  trench  shovels, 
trenching  machines.,  hoist  K-ith  two  towers,  pavers  21S  and  over,  aH 
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POWER  EQUIPMENT  OPERATORS  DEFINITIONS  CONTINUED 

Croup  3:   Conveyors,  building  hoist  (single  drjmi  scrap-'rc  and  tourna- 
pulls,  spreaders,  n  i|h  or  low  pressure  boilors,  cincrete  puir.os,  well 
drillers,  bulldozers  and  tractors,  asphalt  plart  engineers,  roller 
(high  grade  fipishin^i,  ditch  witch  type  trencher,  all  loaders  under 
3-lj  cu.  vds.,  (T.echanic-welders,  motor  patrols,  drill  ^'^lper-saif 
contained  rotary  drills,  core  drill  ope-ator,  forklift  trucks  under 
20  ft.  lift,  machines  similar  to  the  above 

Group  4:   Melding  machines,  well  points,  compressors,  pjmps,  l-.eaters, 
farm  tractors,  form  line  qrader?,  fine  grad^  machines,  road  iinlshinq 
machines  concrete  trfaking  •nachines,  rollers,  seeraan  j'ulverzing  mixer, 
power  broom,  seeding  spreader,  tireman  (for  power  equ),)m»nt)  machines 
similar  to  above 

Group  5:   Fireman,  gr*ase  truck 

Group  6:   Oilers  and  fleck  hands  {personnel  boats),  core  drill  helper 

PAID  HOLIDAYS:   (Wher*  Applicable! 

A-New  Year's  Oiy;  B-Memorisl  Day;  C-Indepcndence  Days  D-Labor  Day; 

E-Thanksgiving  Day;  F-chrisrmas  Day. 

FOOTNOTES : 

a.  Employer  contribetes  8*  basic  hourly  rate  for  5  years  or  more 
of  service  or  6%  basic  hourly  rate  ior  6  months  to  5  years  of 
service  as  vacation  pay  credit. 

b.  Paid  Holidays!   f  through  F,  plus  the  Friday  after  Thanksgiving 
Day.  I 

c.  Eight  paid  holidays,  A  throuqh  F  and  Washington's  Birthday,  Good 
Friday  end   Christmas  Eve  providcJ  the  eirployee  has  worked  4^ 
full  days  prior  to  the  holiday,  and  is  available  for  work  the 
days  preceding  and  following  the  holiday. 

d.  Paid  Holidays:  Washington's  Birthday;  Good  Friday;  Memorial 
Day;  Labor  Day;  Presidential  Election  Day;  Veteran's  Day  and 
Thanksgiving  Day! 

e.  Paid  Holidays:   Rew  Year's  Day,  Meraoria:  Day,  Independence  Day, 
Laoor  Day.  Thanksgiving  Day,  and  Christinad  Day,  provided  the 
employee  works  the  day  before  and  after  the  holiday. 

f.  $93.03  per  month  for  employees  who  have  worked  sixty  hours  or 
more  during  the  iionth. 

g.  557.89  fer  month  for  employees  who  have  worked  sixth  hours  or 
more  during  the  month. 

|FR  Doc.  85-14764  Filed  i&-20-85:  8:45  am| 

BtLUNG  CODE  4510-27-C 
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49  CFR  Part  71 

Standard  Time  Zone  Boundary  in  the 
State  of  indiana;  Proposed  Relocation; 
Proposed  Rulemaking 
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DEPARTMENT  OF  TRANSPORTATION 

Oflice  of  th«  Secretary 

49  CFR  Part  71 

lOST  Docket  No.  6;  Notice  85-91 

Standard  Time  Zone  Boundary  in  the 
State  of  Indiana;  Proposed  Relocation 

agency:  Office  of  the  Secrelury. 
ntpiirtmeni  of  Transportiition  (DOT) 

action:  .Notice  of  proposed  rulemakinx 

SUMMARY:  At  the  request  of  the  Indinnii 
legislature.  DOT  proposes  to  relor..ite 
the  boundary  between  eastern  and 
central  time  in  the  Slate  of  Indiana  iii 
order  to  move  the  five  counties  of 
Indiana  in  the  southwestern  corner  of 
the  Slate  that  are  currently  in  the  (  entral 
zone  lo  the  eastern  zime  Public 
i.omment  is  invited. 

DATES:  Public  hearin>{(s|  will  be  held  \u 
the  area:  the  schedule  will  be  published 
Liter.  If  time  zones  are  changed  as  a 
result  of  this  rulemakinjj.  the  expected 
effective  date  is  2:00  am  ClTl  Sundav. 
Oilober  27.  1985. 

FOfl  FURTHER  INFORMATION  CONTACT: 

jiianne  Peine,  Office  of  the  CieniTnl 
(Counsel.  C-50.  Department  of 
Transportation.  Washinjjion.  I)  (!  SftMH) 
\HY2)A7Z-5"7. 

SUPPLEMENTARY  INFORMATION: 

Back}>round 

Inder  the  Standard  Time  Act  of  1H18. 
.i.s  amended  by  the  I'niform  Time  .Act  of 
IW*  (15  I'.S.C.  260-64).  the  Secretary  of 
Transporteition  has  authority  to  issue 
tiuulations  modifyiiijj  the  boundaries 
between  time  zones  in  the  United  States 
in  order  to  move  an  area  from  t>ne  time 
zone  to  another.  The  standard  in  the 
statute  for  such  deusions  is  "refzard  fi>r 
the  convenience  of  commerce  and  the 
existing  junction  points  and  division 
points  of  common  carriers  engaged  in 
interstate  or  foreign  commerce' 

The  Proposal 

A  formal  request  from  the  General 
.Assembly  (the  State  Legislature)  of  the 
St;ite  of  Indiana  (Senate  Concurrent 
Resolution  fi)  was  received  by  DOT  im 
Mii>  6.  1985  requesting  thai  the 
soulhvvestem  counties  of  Gibson.  Posey. 
Vanderburgh.  Warrick,  and  Spencer  be 
moved  from  central  to  eastern  time  ' 


These  Indiana  counties  adjoin  Illinois  on 
the  west  and  Kentucky  on  the  south. 

Accompanying  the  Resolution  wa* 
information  indicating  that  the 
requested  change,  if  made,  would  serve 
the  convenience  of  commerce. 
Consequently.  DOT  is  proposing  to 
make  the  requested  change  and  is 
inviting  public  comment.  Although  the 
Indiana  legislature  has  submitted 
sufficient  information  to  begin  the 
rulemaking  process,  the  decision 
whether  actually  to  make  the  chanj(e 
will  be  based  upon  the  information 
received  at  the  hearing(s)  or  submitted 
in  writing  to  the  docket.  Persons 
supporting  or  opposing  the  change 
should  nol  assume  that  the  change  will 
be  made  merely  because  DOT  is  making 
the  proposal 

Furthermore.  DOT  reserves  the  right 
to  grant  more  or  less  than  what  the 
Indiana  legislature  has  requested.  If  the 
information  gathered  as  part  of  this 
proceeding  supports  moving  to  the 
eastern  zone  areas  other  than  those 
mentioned  in  the  Resolution  (including 
portions  of  Illinois  and  Kentucky),  or 
moving  less  than  the  f>ve  counties,  or 
m;iking  no  time  change  at  all.  DOT  is 
free  to  act  accordingly,  and  interested 
persons  should  direct  their  comments  t«i 
these  alternatives.  We  are  not  bound 
either  to  accept  or  reject  the  State  of 
Icuiiana's  proposiil  in  its  entirety 

Time  Observance  in  Indiana:  Current 
Situation 

Ihe  State  of  Indiana  is  unique  in  the 
pattern  of  its  observance  of  standard 
time  and  daylight  saving  time  (DST). 
Although  twelve  other  States  are  in  two 
lime  zones.  ■  in  only  Indiana  are  there 
three  distinct  areas  of  time  observance 
In  the  northwest  near  Chicago.  Illinois 
and  including  the  cities  of  Gary  and 
Hammond.  Indiana  are  six  Indiana 
counties  in  the  central  zone.  In  the 
.southwest,  including  F.vansville. 
Indiana,  but  not  touchirig  the  six 
northwestern  counties,  are  the  five 
counties  in  the  central  zone  that  are 
involved  in  this  proceeding.  The  rest  of 
the  Stale  (81  counties)  is  in  the  eastern 
zone,  including  the  area  betwt^en  the 
two  central  zone  areas.  To  compound 
the  uniqueness  of  time  observance  in 
Indiana,  the  State  has  a  State  law 
exemption  from  DST.  but  the  law 
tipplies  only  to  the  eastern  zone  area  of 
the  State.  As  a  consequence,  during  the 


'  fhe  proposrti.  il  miplriiiriiti-(l  ti\  IHH    Hi<t.Ii! 

(:h«:ii)iij.  Iliiniiis — Newliin.  l..iWf.  |usper.  IVirter. 
UiPii'ti-.  dnd  St.irke— in  thi-  r.prilr.il  7i>n»-  Thf  ri-* 
"inili  in.t  wiiiiiri  \>v  in  the  ni^lfrr  fimi 


Spill  l^tvvn-n  easltrn  nnd  rentrjl  tinH.-.  in 
.I'.klihon  lo  Indiana,  art'  Mxhi(ian.  Kenruck>. 
It-nncssj*.  tind  Flundrf;  split  between  rtntr>4l  hiu! 
moiintum  lime  nri'  Niirth  Uukotu.  Smith  Oakola 
Ne!)r.iskH.  K«n»a».  .ind  IVxhs;  .split  tietnen 
niiontiiin  and  Pix  ific  lime  are  ldahc>  Htul  Oejion. 
rind  split  tietvveen  Alaskn  and  hiawaii-AleutiNn  tmi' 
i">  \Ih«W,i 


period  of  the  year  when  DST  is  in  effect, 
despite  Ihe  difference  in  time  zones,  the 
entire  State  observes  a  uniform  clock 
time 

Tune  Observance  in  Indiana:  History 

The  appropriate  time  zone  for  Indiana 
has  been  the  subject  of  much  debate 
since  time  zones  were  first  established. 
When  time  zones  were  first  adopted  by 
the  Federal  Government  in  1918.  all  of 
Indiana  was  in  the  central  zone.  In  1961. 
the  Interstate  Commerce  Commission 
(DOTs  predecessor  in  this  regard) 
moved  the  eastern  half  of  Ihe  State 
(including  Indianapolis,  the  capital)  lo 
the  eastern  zone,  but  denied  requests  to 
include  more  of  the  State  in  eastern 
time. 

In  19()7.  DOT  proposed  to  rescind  the 
ICC  action  and  restore  the  entire  State 
to  central  time.  Ihat  proposal — issued  at 
the  request  of  the  Governor  of  Indiana — 
was  overwhelmingly  unpopular  with  the 
people  of  Indiana:  consequently,  in  196ft, 
DOT  amended  its  1967  proposal  by 
proposing  to  include  in  the  eastern  zone 
all  of  the  State  except  six  counties  in  the 
northwest  near  Chicago.  Illinois  and 
seven  counties  in  the  southwest, 
including  the  five  involved  in  this 
proceeding.  That  a.mended  proposal  met 
with  great  support,  with  one 
modification:  there  was  support  for 
leaving  only  six  of  the  southwestern 
counties  in  the  central  zone.  Effective 
.April  27.  1969.  therefore,  all  of  the  Slate 
was  put  in  the  eastern  zone  except  six  in 
the  northwest  and  six  in  the  southwest. 

In  1977.  at  the  request  of  the  Board  of 
County  Commissioners  of  Pike  County, 
one  of  the  six  southwestern  counties  in 
the  central  zone.  DOT  conducted  a 
proceeding  similar  to  this  one  that 
resulted  in  Pike  County  being  moved 
from  central  to  eastern  time.  In  1981.  at 
the  request  of  the  Board  of  County 
Commissioners  of  Starke  County,  one  «)f 
the  six  northwestern  counties  in  the 
central  zone.  DOT  conducted  a 
proceeding  similar  to  this  one.  but 
decided  at  the  end  of  the  proceeding  not 
to  move  Starke  County  from  central  to 
eastern  time. 

Impact  on  Observance  of  Daylight 
Saving  Time 

This  time  zone  proposal  does  not 
directly  affect  the  observance  of 
daylight  saving  time  (DST).  Under  the 
Uniform  Time  Act  of  1966.  the  standard 
lime  of  each  time  zone  in  the  United 
States  is  advanced  one  hour  from  2:00 
a.m.  on  the  last  Sunday  in  April  until 
2-W  a.m.  on  the  last  Sunday  in  October, 
except  in  any  State  that  has.  by  law. 
exempted  itself  from  this  observance.  A 
State  in  more  than  one  lime  zone  m;iv 
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have  its  exemption  apply  only  to  that 
part  of  the  Stale  that  is  in  the  more 
easterly  lime  zone.  Indiana  is  the  only 
State  that  has  exercised  this  "split 
State"  exemption. 

As  explained  above,  the  81  counties  of 
the  State  that  are  in  the  eastern  lime 
zone  do  not  observe  DST.  while  the 
eleven  in  the  central  zone — including  the 
five  that  are  involved  in  this 
rulemaking — do.  Although  the  only 
question  addressed  by  DOT  in  this 
proceeding — and  the  only  question  over 
which  it  has  control — is  in  what  time 
zones  the  area  should  be  included, 
discussions  of  this  nature  in  Indiana 
invariably  involve  also  questions  of 
DST.  a  matter  over  which  the  State  has 
control.  Given  the  current  relationship 
between  Federal  and  Indiana  law.  a 
decision  by  DOT  to  move  an  area  of 
Indiana  from  c^ral  time  to  eastern 
time  means  (nat  the  area  will  be  exempt 
from  DST. 

Regulatory  Impact 

I  certify  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposal,  if  implemented,  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  of  its  highly  localized  impact. 
Furthermore,  it  is  not  a  major  rule  under 


Executive  Order  12291.  nor  a  significant 
rule  under  DOT  Regulatory  Policies  and 
Procedures.  44  FR  11034.  for  the  same 
reason.  The  economic  impact  is  so 
minimal  that  it  does  not  warrant 
preparation  of  a  regulatory  evaluation. 
Finally.  DOT  has  determined  that  this 
rulemaking  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  and  therefore 
that  an  environmental  impact  statement 
is  not  required. 

Ust  of  Subjects  in  49  CFR  Part  71 

Time. 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  As  of  March  19. 1916.  as 
amended  by  the  Uniform  Time  Act  of  1966 
and  Pub.  L.  97-149, 15  U.S.C.  260-64;  49  CFR 
1.57(a). 

2.  In  consideration  of  the  foregoing. 
DOT  proposes  to  amend  Title  49.  Code 
of  Federal  Regulations,  by  revising 
paragraph  (b)  of  §  71.5  to  read  as 
appears  below. 

§71.5    Boundary  between  eastern  and 
central  zones. 


(b)  Indiana-Illinois.  From  the  juncture 
of  the  western  boundary  of  the  State  of 
Michigan  with  the  northern  boundary  of 
the  State  of  Indiana  easterly  along  the 
northern  boundary  of  the  State  of 
Indiana  to  the  east  line  of  LaPorte 
County;  thence  southerly  along  the  east 
line  of  LaPorte  County  to  the  north  line 
of  Starke  County;  thence  east  along  the 
north  line  of  Starke  County  to  the  east 
line  of  Starke  County;  thence  south 
along  the  east  line  of  Starke  County  to 
the  south  line  of  Starke  County;  thence 
west  along  the  south  line  of  Starke 
County  to  the  east  line  of  Jasper  County; 
thence  south  along  the  east  line  of 
Jasper  County  to  the  south  line  of  Jasper 
County;  thence  west  along  the  south 
lines  of  Jasper  and  Newton  Counties  to 
the  Indiana-Illinois  boundary;  thence 
south  along  the  Indiana-Illinois 
boundary  to  the  Indiana  Kentucky 
boundary;  thence  westerly  along  the 
Indiana-Kentucky  boundary  to  the  west 
line  of  Meade  County.  Kentucky. 
***** 

Issued  in  Washington.  DC.  on  June  11. 1985. 
Jim  I-  Marquez, 
General  Counsel. 
[FR  Doc.  85-14841  Filed  6-20-85;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Services 

(Program  Arnooncement  No.  HOS-85.21 

Administration  for  Children,  Youth  and 
Families  Child  Abuse  and  Neglect 
Research,  Demonstration  and  Service 
Improvement  Projects 

agency:  OfHce  of  Human  Development 
Services  (HDS).  Department  of  Health 
and  Human  Services. 

ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications  under 
the  HDS'  Discretionary  Grants  Program. 

SUNHMARv:  Applications  are  being 
accepted  for  new  grants  relating  to  the 
prevention,  identification,  treatment  and 
remediation  of  child  abuse  and  neglect, 
including  child  sexual  abuse. 

Authority:  Authority  for  this 
announcement  is  contained  in  Section 
4{a).  Pub.  L.  93-247,  as  amended  (42 
U.S.C.  5103(a)).  Approximately  $2 
million  is  available  for  additional  grants 
in  FY  1985.  To  the  extent  that  worthy 
proposals  exceed  the  amount  available 
for  funding  in  FY  1985.  some  proposals 
may  be  funded  in  FY  1986  subject  to  the 
availability  of  funds. 

Eligible  applicants:  In  general,  any 
State,  or  local  public,  or  nonprofit 
organization  or  agency  may  submit  an 
application  under  this  announcement. 
Applications  developed  jointly  by  State, 
local  and  community-based  service 
agencies,  professional  organizations, 
such  as.  law  enforcement,  legal, 
educational,  health,  and  other  child 
serving  agencies,  foundations  or 
universities  are  encouraged  in  order  to 
promote  comprehensive  coordinated 
child  protective  service  programs. 

Closm^  date:  The  closing  dite  for 
receipt  of  applications  is  July  22. 1985. 

Application  receipt  point:  Department 
of  Health  and  Human  Services.  Office  of 
Human  Development  Services, 
Discretionary  Grants  Management 
Branch,  William  J.  McCarron.  Chief, 
Hubert  H.  Humphrey  Building.  Room 
315-F,  200  Independence  Ave.,  SW., 
Washington,  D.C.  20201.  Attn:  HDS- 
85-2. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Roland  Sneed.  National  Center  on 
Child  Abuse  and  Neglect,  P  O.  Box  1182. 
Washington,  DC.  20013.  Telephone  (202) 
245-2840. 

SUPPtEMENTARV  INFORMATION:  This 
announcement  reflects:  (1)  Public 
comments  received  in  response  to 
proposed  child  abuse  and  neglect 
priorities  published  in  the  Federal 


Register  on  July  20. 1984.  (49  PR  29463); 
and  (2)  requirements  resulting  from  Pub. 
L.  98-457.  The  Child  Abuse 
Amendments  of  1984,  signed  on  October 
9, 1984.  This  announcement  supplements 
the  HDS  Coordinated  Discretionary 
Funds  Program  announcement  published 
in  the  Federal  Register  on  August  23. 
1984  (49  FR  33530),  the  Indian  Child 
Welfare  Discretionary  Funds  Program 
and  Indi.in  Child  Welfare  Act  Grants 
Program,  Fiscal  Year  1985 
announcement  published  in  the  Federal 
Register  on  November  7, 1984  (49  FR 
44606),  and  the  Resource  Centers  for 
Child  Welfare  Services  announcement 
published  in  the  Federal  Register  on 
April  1. 1985  (50  FR  12918)  which  also 
included  child  abuse  and  neglect 
activities.  Proposals  of  up  to  three  years 
in  duration  will  be  considered  in  certain 
areas  as  specified.  However,  when 
proposals  exceed  seventeen  months, 
budget  and  program  justification  must 
be  provided  for  each  year,  and  the  work 
planned  so  that  suitable  products  or 
other  evidence  are  provided  at  the  ninth 
month,  of  each  year,  when  continuation 
proposals  will  be  considered  for  second 
or  third  year  of  funding. 

Applicants  must  be  willing  to 
participate  with  related  projects  in  an 
information  exchange  to  maximize  the 
results  of  projects  funded.  For  this 
purpose,  supplementary  awards  may  be 
provided  to  selected  grantees  under  this 
announcement  to  serve  as  facilitators  or 
consortium  leaders  when  multiple 
projects  are  funded  in  priority  areas 
identified  under  Section  A  below. 
Applicants  interested  in  serving  as  the 
consortium  leader  for  their  group  should 
provide  a  statement  of  interest  and 
qualifications  with  the  current 
application;  workplans  and  budgets  for 
this  purpose  will  be  negotiated  when  it 
is  decided  that  such  project  groupings 
are  appropriate.  Priorities  are  divided 
into  two  sections: 

A.  Child  Abuse  and  Neglect 
Prevention.  Identificakipn,  and 
Treatment: Child  abusemdwegtect  is 
defined  as  including  physical  or  metal, 
sexual  abuse  or  exploitation,  negligent 
treatment,  or  maltreatment  of  a  child 
under  the  age  of  eighteen  (or  the  age 
specified  by  State  law),  by  a  person, 
including  any  employee  of  a  residential 
facility  or  any  staff  person  providing 
out-of-home  care,  who  is  responsible  for 
the  child's  welfare  under  circumstances 
which  indicate  that  the  child's  health  or 
welfare  is  harmed  or  threatened 
thereby:  and 

B.  Child  Sexual  Abuse  Prevention, 
Identification,  and  Treatment:  Sexual 
abuse  is  defined  as  including  the 
employment,  use,  persuasion, 
inducement,  enticement,  or  coercion  of 


any  child  under  the  age  of  eighteen  to 
engage  in.  or  having  a  child  assist  any 
other  pel  son  to  engage  in,  any  sexually 
explicit  conduct  (or  any  simulation  of 
such  conduct)  for  the  purpose  of 
producing  any  visual  depiction  of  such 
conduct,  or  the  rape,  molestation, 
prostitution,  or  other  such  form  of  sexual 
exploitation  of  children,  or  incest  with 
children,  under  circumstances  which 
indicate  that  the  child's  health  or 
welfare  is  harmed  or  threatened 
thereby. 

Part  I:  Program  Priorities 

A.  Child  Abuse  and  Neglect  Prevention. 
Identification  and  Treatment 

Children  are  normally  protected  under 
the  laws  of  the  State  or  jurisdiction  in 
which  they  reside  and  all  States  have 
mandatory  reporting  requirements  for 
cases  of  suspected  child  abuse  and 
neglect.  Nevertheless,  the  protection  of 
children  depends  on  the  commitment 
and  involvement  of  all  sectors  in  the 
community:  public  and  private  agencies, 
professionals  who  work  with  or  care  for 
children,  parents,  and  private  citizens. 

In  soliciting  responses  to  these 
priorities,  emphasis  is  placed  on 
solutions  which  involve  these  sectors  of 
the  community  more  directly  in  the 
prevention,  identification,  treatment  and 
remediation  of  abuses  against  children. 
Community  support  networks,  parent 
aid  programs,  self-help  groups,  and 
increased  involvement  of  the  business 
sector  are  to  be  stressed,  as  well  as 
increased  participation  of  school, 
medical,  law  enforcement,  social  work 
professionals,  and  the  courts. 
Multidisciplinary  or  interdisciplinary 
service  improvement  projects  involving 
the  community  are  also  encouraged. 

A.l    Abuses  in  Out-of-Home  Child 
Care  Settings:  Until  the  recent  passage 
of  the  Child  Abuse  Amendments  of  1984, 
Pub.  L.  98-457,  the  National  Center  on 
Child  Abuse  and  Neglect  and  many  of 
the  States  concerned  themselves  mainly 
with  intrafamilial  child  maltreatment. 
The  premise  of  the  law  is  that  parents 
have  primary  responsibility  for 
protecting  children  from  extra-familial 
abuses  and  that  the  criminal  justice 
system  has  responsibility  for 
investigating  and  prosecuting  these 
cases.  However,  under  the  amended 
law,  the  Federal  definition  of  child 
abuse  and  neglect  has  been  broadened 
to  include  maltreatment  by  staff 
providing  out-of-home  care,  in 
recognition  of  increasing  allegations  of 
abuses  of  children  in  congregate  child 
care  settings.  Thus,  it  can  be  expected 
that  State  reporting  and  investigatory 
procedures  may  need  to  be  altered  to 
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a-spond  to  reports  of  such  abuses.  Also. 
with  the  increased  numbers  of  these 
CHSKS  child  protective  service  uRencies. 
liiw  enforcement  mental  health 
agencies  and  prosecutor's  offices  must 
cdtiperate  in  the  identification  and 
implementation  of  tht:  scope,  focus  and 
role  for  each  agency  in  the  investigation, 
prosecution,  and  treatment  of  such 
ca.ses. 

Applications  for  demonstratitin  and 
service  improvement  projects  to  address 
these  and  other  issues  related  to  child 
maltreatment  in  out-of-home  child  care 
settings  .ire  invited.  Preference  will  be 
given  to  those  vvhii;h  provide  evidence 
of  collabor.ition  and  coordination 
iimonsj  the  various  agencies  involved  in 
out-of-home  child  care  abuse  cases. 
Projects  for  up  to  2  years  duration  at  not 
more  than  SIOO.OOO  per  year  will  be 
supported.  Appli(  ants  must  be  willing  to 
participate  in  a  consortium  relationship 
if  sufficient  projects  of  a  similar  nature 
are  funded.  Applicants  interested  in 
serving  as  the  consortium  leader  for  the 
group  should  so  indicate.  However,  the 
budget  and  workplaji  for  the  consortium 
leadership  role  need  not  be  specified  in 
th»'  proposal  at  this  time.  If  a  sufficient 
number  of  projects  is  funded,  one 
applicant  will  be  selected  as  consortium 
le.ider:  additional  funds  will  be  provided 
to  cover  consortium  related  activities 
which  will  be  negotiated. 

}»n)posals  will  also  be  considered  to 
.itialvze  child  sexurtl  abuses  in  out-of 
home  .settings  in  approximately  21V-Z5 
recent  cases  nationwide  to  determine 
what  patterns  exist,  if  any.  in  terms  of 
the  type  of  abuse,  abuser 
(  haracteristics.  the  context  in  which 
sue  h  abuses  have  otcurred.  and  the 
responses  of  community  agencies  to 
obtain  a  better  picture  of  this 
phenomenon,  so  that  steps  can  b('  taken 
to  more  effectively  prevent  thirse 
situations  and/or  coordinate  effective 
solutions.  One  project  will  be  funded  tor 
up  to  1"  numths  in  duration  for  up  to 
Sl.^(UXK).  I 

A  2    Xt'slpct  o'  i'hildrcr:  Child 
neglect,  as  defined  by  the  various  slates. 
is  negligent  treatment  or  maltreatment 
including  the  failurl;  to  provide  adequate 
shelter,  nourishment,  medical  i.aie. 
education  and  supervision.  Sixty-four 
percent  of  all  substantiated  child 
maltreatment  reports  1 1976-19821  were 
instances  of  neglect.  In  addition,  two  out 
five  reported  maltreating  families  an- 
low  income  single  parent  families  in 
which  the  mother  m-ceives  public 
assistance.  Neglected  children  are  more 
likely  to  enter  and  Remain  in  foster  care 
longer  than  abused  children. 

Few  program  models  for  working  with 
neglecting  families  have  been  developed 
.iiui  existing  mode  s  have  had  only 


modest  success  in  effecting  the  desired 
changes  in  the  families'  functioning. 
National  data  (1976-82)  show  that 
casework  counselling. was  provided  to 
80%  of  all  families  served  by  child 
protective  service  agencies  and  is  the 
service  typically  provided  to  neglecting 
families.  Casework  counselling  is  labor 
intensive  and  costly  to  public  agencies 
and  the  outcomes  for  families  have  been 
inconclusive. 

Special  attention  will  be  given  to 
proposals  which  include  alternate 
treatment  approaches  to  casework 
counselling  such  as  increased  utilization 
of  community  support  networks,  parent 
aide  programs,  and  other  private  sector 
solutions  (e.g.  employee  assistance 
programs  or  employer  supported  day 
care  which  are  applied  in  concert  with 
public  agency  services  to  families  that 
are  identified  as  abusive  or  at  risk  for 
abuse  or  neglect  of  their  children). 
Projects  for  up  to  2  years  duration  at  not 
more  than  $150,000  per  year  will  be 
supported.  Applicants  must  be  willing  to 
participate  in  a  consortium  relationship 
if  sufficient  projects  of  a  similar  nature 
are  funded.  Applicants  interested  in 
.serving  as  the  consortium  leader  should 
so  indicate.  However,  the  budget  and 
workplan  for  the  consortium  leader.ship 
role  need  not  be  specified  in  the 
proposal  at  this  time,  if  a  sufficient 
number  of  projects  is  funded,  one 
applicant  will  be  selected  the 
consortium  leader:  additional  funds  will 
be  provided  to  cover  corsortium 
activities  which  will  be  negotiated 

B.  Child  Sexual  Abuse  Preventioit. 
Identification  and  Treatment 

Frequently  Characterized  as  the  "last 
frontier"  in  the  child  abuse  field,  sexual 
abuse  of  children  is  of  grow  ing  national 
concern.  Public  outrage  is  coupled  with 
the  concern  of  practitioners  and 
researchers  about  the  complexity  ol 
child  sexual  abuse.  Parents,  families, 
social  services,  law  enforcement, 
medical,  mental  health,  educational  and 
legal  professionals  share  responsibility 
for  its  prevention  and  treatment.  Since 
the  National  Center  on  Child  Abuse  and 
Neglect  (N'CCAN)  began  funding  sexual 
abuse  projects  in  1980,  knowledge  has 
expanded  rapidly.  Work  to  date  yields 
some  answers  but  raises  many  new 
questions  and  issues.  The  child  sexual 
abuse  field  is  at  a  crucial  juncture  and 
there  is  an  acute  need  to  disseminate 
the  latest  information  and  provide 
practical  skill-based  knowledge  to  social 
workers  and  other  professionals 
engaged  in  this  multi-dimensional  area 
Simultaneously,  it  is  essential  to 
undertake  research  and  analytic 
assessments  that  will  provide  critically 
neetded  information  te  enaiile  the  field  to 


move  forward  in  the  prevention  and 
treatment  of  child  sexual  abuse.  Future 
progress  in  prevention  and  treatment  of 
child  sexual  abuse  depends  on  a  sound 
knowledge  base  upon  which  to  plan 
future  programs  and  services. 

Special  attention  will  be  given  to 
projects  which  show  promise  of  results 
relevant  to  practice  improvements.  A 
recent  unpublished  state-of-the-art 
paper  entitled.  "Designing  Studies  on  the 
Impact  and  Treatment  of  Child  Sexual 
Abuse."  by  David  Finkelhor.  Ph.D. 
which  may  be  helpful  in  developing 
proposals  is  available  on  request  from 
the  Clearinghouse.  National  Center  on 
Child  Abuse  and  Neglect.  P.O.  Box  1182. 
Washington.  D.C..  or  by  phone  at  (Smj 
251-5157, 

Child  sexual  abuse  projects  will  be 
considered-in  the  following  priority 
arens: 

B.l     Development  of  Educational 
Materials  Geared  to  Preschool  Aged 
Children  and  Adolescents. 
B.2    Effectiveness  and  Usefulness  of 
Specific  App.'-oaches  to  Child  Sexual 
Abuse  Treatment. 
B.3    Targeted  Professional  Training 

curricula. 
B.4    Development  of  Materials  for 
Domestic  and/or  Family  Court 
Personnel  for  Handling  Sexual  Abuse 
Allegations  in  Custody  Disputes 
B.5    Effects  of  Intervention  and 
Disclosure  of  Sexual  Abuse  on  the 
Family. 
B.6    Assessing  the  Impact  of  Child 

Sexual  Abuse  on  Victims. 
B.7     Individuals  at  Greatest  Risk  of 
Sexual  Abuse  Victimization. 
B.  1    Development  of  Educe  tin/ial 
Materials  Geared  to  Preschool  A^ed 
Children  and  Adolescents.  Most  sexual 
abuse  prevention  materials  have 
focused  on  elementary  aged  children 
Special  attention  needs  to  be  directed  at 
the  development  of  age  appropriate 
educational  materials  and  methods  for 
presentation  of  information  for:  (1) 
Preschool  aged  children,  their  part^nts 
and  preschool  educators:  and.  (2) 
adolescents.  NCCAN  will  support  two 
materials  development  projects:  one.  for 
preschool  children:  and,  a  second,  for 
adolescents.  Proposals  for  up  to  2  years 
in  duration  not  exceeding  S200.000  for 
the  first  year  and  $150,000  for  the  sectmd 
year  will  be  supported.  Applicants  must 
evidence  a  good  knowledge  of  existing 
materials  for  one  of  these  age  groups 
and  provide  a  suitable  plan  for 
utilization  or  repackaging  of  existing 
materials,  as  appropriate,  and  of  steps 
which  will  be  taken  to  pilot  and  test  the 
materials  before  presenting  camera 
ready  hard  copies  and/or  master  copies 
of  films  or  other  materials  to  NCCAN, 
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\.hich  are  suitable  for  duplication  and 
\  ide  scale  dissemination. 

B.2    Effectiveness  and  Usefulness  of 
i'pecific  Approaches  to  Child  Sexual 
Abuse  Treatment.  Therapeutic 
approaches  in  the  trectment  of  child 
sexual  abuse  have  evolved  rapidly  in 
tesponse  to  increased  awareness  of  the 
problem.  Self-help  groups,  family, 
individual  and  group  therapy,  play 
therapy  and  art  therapy  with  child 
victims  are  among  the  approaches  which 
have  been  utilized.  To  date,  no 
assessment  of  these  other  approaches 
has  been  undertaken.  Some  of  the  most 
complex  questions  and  unresolved 
problems  for  the  field  surround 
treatment  of  child  sexual  abuse  victims. 
Analytically  based  objective 
approaches  to  assess  the  impact  of 
services  and  to  improve  their  delivery 
with  strong  pia.is  for  dissemination  will 
be  given  priority.  One  project  for  up  to 
36  months  in  duration  at  no  more  than 
$200,000  per  year  will  be  supported  for  a 
systematic  review  and  comparative 
study  of  alternative  treatment 
approaches  and  good  practice 
guidelines. 

B.3    Targeted  Professional  Training 
Curricula.  Child  sexual  abuse  demands 
specialized  legal,  case  management  and 
treatment  responses.  Social  workers, 
health  and  mental  health  personnel,  law 
enforcement  professionals  and  judges 
are  now  handling  a  variety  of  intra- 
familidl  and  extra-familial  abuse  cases 
without  adequate  specialized  training 
and  background. 

Professional  training  and  continuing 
education  programs  tailored  to 
specialized  professionals  or 
interdisciplinary  groups  are  sought  to 
help  deal  with  child  sexual  abuse. 
Proposals  for  curriculum  materials 
including  techniques  for  commuricating 
with,  interviewing,  and  relating  to 
children,  which  emphasize  the  use  of 
repackaging  of  existing  training 
materials  will  be  considered.  Evidence 
of  coordination  with  the  appropriate 
professional  organizations  to  help 
assure  acceptance,  utility  and  suitability 
to  meet  continuing  education  and 
certification  requirements  in  the 
appropriate  fields  must  be  provided. 
Training  packages  should  include 
written  and  audiovisual  materials  for 
both  instructors  and  students,  including 
individual  and  group  exercises, 
bibliographic  and  resource  materials. 
Plans  for  piloting  and  testing  the 
materials  should  be  provided.  Projects 
for  up  to  17  months  in  duration  at  no 
more  than  $250,000  will  be  supported. 

B.4    Development  of  Materials  for 
Domestic  and/or  Family  Court 
Personnel  for  Handling  Sexual  Abuse 
Allegations  in  Custody  Disputes.  More 


allegations  of  child  sexual  abuse  are 
surfacing  during  domestic  relations 
disputes  involving  divorce,  custody  and/ 
or  visitation  decisions.  These  cases  have 
been  problematic  for  the  courts  since 
they  require  specialized  knowledge  and 
collaboration  with  community  resources 
not  ordinarily  accessed  by  the  courts. 

Proposals  are  invited  which  plan  to 
increase  the  understanding  of  judges 
and  court  professionals  of  this  problem, 
utilization  of  appropriate  resources  and 
enhance  their  ability  to  deal  wiih  these 
allegations  in  court  custody  disputes. 
Special  attention  will  be  given  to  the 
develepment  of  educational  materials 
for  domestic  court  personnel  and 
mediation  counselors  offering  guidance 
on  approaches  to  the  resolution  of 
allegations  of  child  sexual  abuse  raised 
in  domestic  relations  disputes.  Materials 
should  be  applicable  to  jurisdictions 
throughout  the  United  States.  One 
project  for  up  to  17  months  in  duration 
not  to  exceed  $250,000  will  be 
supported. 

B.5    Effects  on  lnter\'entir,n  and 
Disclosure  of  Sexual  Abuse  on  the 
Family.  No  formal  research  has  been 
undertaken  to  examine  how  the 
disclosure  of  child  sexual  abuse  affects 
the  child  and  the  family.  Proposals  are 
invited  which  will  examine  and  analyze 
factors  (retrospectively),  such  as  pre- 
abuse  data,  who  receives  blame  for  the 
abuse,  age  of  the  child,  whether  the 
child  receives  parental  support  after 
disclosure,  whether  the  child  or  parent 
is  removed  from  the  home,  the  type  of 
legal  intervention  and  remedy  adopted, 
the  impact  of  treatment,  the  effect  on 
other  siblings,  and  socio-economic 
status  changes  affecting  the  family.  One 
project  for  up  to  36  months  in  duration 
at  not  more  than  $200,000  per  year  will 
be  supported. 

B.8    Assessing  the  Impact  of  Child 
Sexual  Abuse  on  Victims.  Literature  and 
anecdotal  information  suggest  that  child 
sexual  abuse  has  long-term  impact  upon 
the  victim,  which  may  not  be  evident  for 
years  after  the  incident  and  subsequent 
intervention.  Proposals  to  study  the 
nature  of  this  impact,  its  manifestations 
at  critical  developmental  periods 
throughout  the  child's  maturation  and 
adulthood  are  invited.  One  project  of  up 
to  36  months  duration  at  not  more  than 
$150,000  per  year  will  be  supported. 

B.7    Individuals  at  Greatest  Risk  of 
Sexual  Abuse  Victimization.  A  number 
of  studies  have  pointed  to  a  variety  oi 
risk  factors  which  may  be  associated 
with  child  sexual  abuse.  These  include: 
family  characteristics  such  as  presence 
of  stepfathers,  relationships  with  and 
presence  or  absence  of  mothers,  rural 
residence,  birth  order  of  child,  sibling 
relationships,  and  illness  in  family;  e.g., 


alcohol  and  drug  use/abuse.  However, 
no  comprehensive  analysis  has  been 
undertaken  to  establish  whether  these 
or  other  variables,  such  as  employment 
status  income,  and  education  level  taken 
in  combination  can  provide  suitable 
profiles  to  identify  individuals  at  risk. 
Proposals  to  develop  a  suitable  profile 
to  measure  risk  and  plan  preventive 
action  will  be  considered.  One  project  of 
up  to  17  months  duration  at  no  more 
than  $150,000  will  be  supported. 

Part  II:  Application  Process 

A.  Eligible  Applicants 

In  general,  any  State,  or  local,  public 
or  nonprofit  organization  or  agency  may 
submit  an  application  under  this 
announcement.  Applications  developed 
jointly  by  State,  local  and  community- 
based  social  serv  ice  agencies,  such  as. 
law  enforcement,  legal,  educational, 
health,  and  other  child  serving  agencies, 
foundations  or  universities  are 
encouraged  in  order  to  promote 
comprehensive  coordinated  child 
protective  service  programs. 

B.  A  vailable  Funds 

Approximately  $2  million  is  available 
for  grants  in  FY  1985.  To  the  extent  that 
worthy  proposals  exceed  the  amount 
available  for  funding  in  FY  1985.  some 
proposals  may  be  deferred  for  funding 
until  FY  1988,  subject  to  the  availability 
of  funds. 

C.  Grantee  Share  of  the  Project 

There  is  a  25%  non-Federal  share 
matching  requirement  for  this  program. 
The  non-federal  share  represents  25%  of 
total  project  costs,  federal  as  well  as 
non-federal.  In  other  words,  for  every 
three  dollars  of  federal  support 
requested,  a  minimum  of  one  dollar  must 
come  from  a  source  other  than  the 
federal  government.  The  only  exceptions 
to  this  requirement  are  for  research 
grants  with  universities  which  already 
have  institutional  cost  sharing 
agreements  with  HHS.  The  non-Federal 
portion  may  be  in  cash  or  third  party  in- 
kind  contributions,  in  accordance  with 
45  CFR  Part  74,  Subpart  G. 

D.  Application  Requirements. 

In  order  to  be  considered  for  a  grant 
under  this  announcement,  an  application 
must  be  submitted  on  the  forms  and  in 
the  manner  required  by  the  Office  of 
Human  Development  Services.  The 
application  must  be  executed  by  an 
individual  authorized  to  act  for  the 
applicant  agency  who  can  assume 
responsibility  for  the  obligations 
imposed  by  the  terms  and  conditions  of 
the  grant  award.  Applications  must  be 
prepared  in  accordance  with  the 
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instructions  provided  in  Part  III  of  this 
announcement. 

1.  Availability  of  Forms.  For  your 
convenience,  a  copy  of  each  form 
required  by  submitting  an  application 
for  a  grant  under  this  announcement  and 
instructions  for  completing  the 
application  are  included  as  Appendix  A 
and  Appendix  B  to  this  announcement. 
We  suggest  that  you  reproduce  the 
forms  and  use  them  to  prepare  your 
application.  Additional  copies  of  this 
announcement  may  be  obtained  by  mail 
or  telephone  from:  National  Center  on 
Child  Abuse  and  Neglect,  P.O.  Box  1182, 
Washington,  D.C.  20013.  Telephone: 
(202)  245-2840. 

2.  Application  Submission.  One  signed 
original  and  a  minimum  of  two  copies  of 
the  application  must  be  submitted  to: 
Department  of  Health  and  Human 
Services.  Office  of  Human  Development 
Services,  Discretionary  Grants 
Management  Branch,  William  J. 
McCarron.  Chief.  Hubert  H.  Humphrey 
Building,  Room  345-F,  200  Independence 
Ave.  SW.,  Washington,  D.C.  20201— 
ATTN:  HDS-85-2. 

Submittal  of  five  additional  copies 
will  expedite  processing. 

There  is  no  penalty  for  not  submitting 
these  additional  copies. 

3.  Notification  Under  Executive  Order 
12372.  The  program  listed  under  this 
announcement  is  covered  under 
Executive  Order  (E.O.)  12372. 
"intergovernmental  Review  of  Federal 
Programs."  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities."  State 
Processes  or  directly  affected  State, 
area-wide,  regional,  and  local  officials 
and  entities  have  60  days  to  comment  on 
the  application,  starting  from  the 
deadline  date  for  application  submission 
to  HDS.  A  Single  Point  of  Contact 
(SPOC)  to  fulfill  the  requirements  of  E.O. 
12372  has  been  established  in  all  States 
and  territories  except  Alaska,  Idaho, 
and  American  Samoa  (applicants  from 
these  3  areas  need  take  no  action 
regarding  E.O.  12372).  Applicants  must 
submit  required  material  to  their  SPOCS 
so  HDS  can  obtain  comments  from  the 
SPOCs  as  part  of  the  award  process. 
(Applicants  for  programs  to  be 
administered  directiy  by  Federally 
recognized  Indian  tribes  are  exempt 
from  the  requirements  of  E.O.  12372.) 
Applicants  should  contact  their  SPOC  as 
soon  as  possible  to  alert  them  of  the 
prospective  application  and  receive 
specific  instructions  regarding  the 
process.  SPOCs  should  submit  their 
comments  directly  to  HDS  Grants 
Management  Office.  The  address  is  the 
same  as  for  the  application  submission 
listed  in  this  announcement.  HDS  will 


notify  the  State  of  any  applications 
received  which  have  no  indication  that 
the  SPOC  has  had  an  opportunity  for 
review. 

4.  Application  Consideration. 
Complete  applications  that  conform  to 
the  requirements  of  this  program 
announcement  will  be  reviewed 
competitively  and  evaluated  by 
qualified  non-Federal  experts  and  HDS 
staff.  Comments  from  Federal,  Regional 
and  Headquarters  program  staff  offices, 
from  the  State  Single  Point  of  Contact, 
and  from  appropriate  specialists  and 
constituents  inside  and  outside  of  the 
Federal  government  may  also  be  taken 
into  account  in  considering  proposals  for 
funding.  HDS  reserves  the  option  of 
discussing  applications  with,  or  referring 
them  to  other  Federal  or  non-Federal 
funding  sources  when  this  is  determined 
to  be  in  the  best  interest  of  the  Federal 
government  or  the  applicant. 

E.  Special  Considerations  for  Funding 

Within  the  limit  of  available  Federal 
funds,  awards  will  be  made  consistent 
with  the  purposes  of  the  statutory 
authorities  governing  this 
announcement.  In  making  these 
decisions,  preference  will  be  given  to 
projects  that  propose  the  innovative  use 
of  volunteers  or  involve  the  private 
sector.  To  the  extent  possible,  final 
decisions  will  reflect  the  equitable 
distribution  of  assistance  among  the 
States,  geographical  areas  of  the  nation, 
and  rural  and  urban  areas. 

F.  Criteria  for  Screening  and  Review 

All  applications  that  meet  the 
deadline  will  be  screened  to  determine 
completeness  and  conformity  to  the 
requirements  of  this  announcement. 
Complete,  conforming  applications  will 
then  be  reviewed  and  evaluated 
competitively.  Non-conforming 
applications  will  be  returned  to 
applicants  without  review. 

1.  Screening  Requirements.  In  order 
for  an  application  to  be  in  conformance, 
it  must  meet  all  of  the  following 
requirements: 

a.  Number  of  copies:  An  original 
signed  application  and  two  copies  must 
be  submitted. 

b.  Length;  The  narrative  portion  of  the 
application  must  not  exceed  twenty-four 
double-spaced  pages  (or  twelve  single- 
spaced)  typewritten  on  one  side  of  the 
paper  only.  Applications  containing 
narratives  in  excess  of  twenty-four 
typewritten  double-spaced  pages  (or 
twelve  typewritten  single-spaced  pages) 
will  not  be  given  further  consideration. 

c.  The  application  must  include: 
— SF  424,  completed  according  to 

instructions. 


— Human  Subjects  Certification  (HHS — 

Form  596). 
— Assurance  of  Compliance  (HHS — 

Form  441). 
— Assurance  of  Compliance  with  section 

504  of  the  RehabiUtation  Act  of 

1973,  as  amended. 

d.  Multiple  Submittals:  A  project  can 
only  be  proposed  once  under  this 
announcement.  Multiple  submittals  of 
the  same — or  essentially  the  same — 
project  as  applications  under  different 
priority  areas  will  be  deemed 
nonconforming. 

e.  Eligibility:  The  applicant  must  be  an 
eligible  entity  as  defined  in  Part  II  A  of 
this  announcement. 

f.  HDS'  Priorities:  The  concept  or 
project  embodied  in  the  application 
must  specifically  address  a  priority 
stated  in  the  announcement. 

g.  There  is  a  25%  non-federal  share 
matching  requirement  for  this  program. 
The  non-federal  share  represents  25%  of 
the  total  project  costs,  federal  as  well  as 
non-federal.  In  other  words,  for  every 
three  dollars  of  federal  support 
requested,  a  minimum  of  one  dollar  must 
come  from  a  source  other  than  the 
federal  government.  The  only  exceptions 
to  this  requirement  are  for  research 
grants  with  universities  which  already 
have  institutional  cost  sharing 
agreements  with  HHS. 

Applications  Must  Meet  All  of  the 
Above  Requirements  To  Be  Considered; 
Nonconforming  Applicants  Will  Not  Be 
Allowed  To  Correct  Deficiencies  or 
Resubmit  Amended  Applications 

2.  Review  and  Evaluation  Criteria. 
Complete  applications  that  conform  to 
the  requirements  of  this  program 
announcement  will  be  reviewed 
competitively  and  evaluated  by 
qualified  non-Federal  experts  and  HDS 
staff  Acceptable  applications  must  be 
complete  and  meet  the  following 
criteria: 

a.  Criterion  I:  Technical  Approach  (25 
Points). 

•  The  application  includes  a  well- 
defined  and  carefully  worked  out 
technical  approach  (including  problem 
or  issue  definition)  that  is.  if  well 
executed,  capable  of  achieving  the 
objectives  of  the  project.  The  approach 
may  include:  research  methodology, 
demonstration  plan,  innovativeness  of 
concept,  design  of  training  programs  or 
other  appropriate  techniques. 

•  Where  appropriate,  the  application 
describes  evaluation  components. 
Evaluation,  data  collection  and  analysis 
procedures  are  geared  to  assess  (using 
quantitative  measures  as  much  as 
possible)  the  degree  to  which  intended 
objectives  are  achieved.  The  applicant 
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clearly  d'sUnguishes  the  evaluation  from 
management  activities. 

b.  Criti:rion  U:  Beneficial  Impact  (25 
Points). 

•  The  knowledge,  methods,  or 
technology  to  be  de\  eloped  can  be 
expected  to  impact  benelcially  on 
human  service  programs  and  tiirget 
populations  beyond  the  site  .it  which  the 
project  is  conducted.  This  tn«:luJ»'s  the 
use  of  results  for  research, 
demonstrations,  a.id  evaluation  projects. 

c.  Criterion  II!:  Project  Implementation 
Plan  (20  Points). 

•  The  application  speciHes  a  sotind 
plan  for  task  accomplishmert  and  st^ff 
loading  by  task. 

•  The  application  includes  the  size  of 
population  to  be  afTec'ed. 

•  The  application  contains  a  suitable 
plan  for  insuring  the  use  of  project 
results  by  appropriate  users.  The  plan 
describes  the  kinds  of  ieports  and  media 
to  be  used  in  transmitting  rmal  results  to 
users  and  explains  why  this  is  expected 
to  be  an  effective  dissemination  package 
that  will  reach  and  influence  users. 

d.  Criterion  IV;  Staffing  and 
Management  (15  Points). 

•  The  proposed  staff  are  well 
qualified  to  carry  out  the  project. 

•  The  division  of  responsibilities  is 
appropriate  to  carry  out  project  tasks, 
including  sufficient  tin^e  of  senior  staff 
to  assure  adequate  management  of  the 
project. 

•  The  applicant  organization  has 
adequate  facilities,  resources,  and 
experience  to  conduct  the  prtiject  as 
proposed. 

•  The  author(s)  for  the  application 
should  be  clearly  identified  together 
with  their  current  relationship  to  the 
applicant  organization  and  any  future 
project  role  they  may  have  if  the 
application  is  funded 

e.  Criterion  V;  Budget 
Appft)priateness  and  Reasonableness 
(15  Points). 

•  The  proposed  hioget  is 
commensurate  with  the  level  of  effort 
needed  to  accomplish  the  project 
objectives.  The  cost  of  the  project  is 
reasonable  in  relation  to  the  value  of  the 
anticipated  results. 

•  The  contrib'jtion  of  any 
colluborative  agencies  or  op^anizatiors 
is  assured  in  writing  and  included  wilh 
the  application  when  it  is  submitted. 
The  participation  of  an  agenn,'  other 
than  the  applicant,  if  critical  to  the 
proposed  project,  is  evidenced  by  a 
letter  indicating  agrei?mpnt  to 
participate. 

C.  C.'osj'r'g  Date  for  Receipt  of 

AppUcatiors 

The  closing  date  for  submittal  of 
applications  under  priorities  identified 


in  this  program  announcement  is  July  22. 
1985.  Applications  must  be  mailed  or 
hand  delivered  to:  Department  of  Health 
and  Human  Services.  Office  of  Human 
Development  Services,  Discretionary 
Grants  Management  Branch.  VViKiam  J. 
McCarron.  Chief.  Hubert  H.  Humphrey 
Building.  Poom  34S-F,  200  Independence 
Ave  .  SW..  Washington.  D.C.  20201  — 
ATTN;  HDS-«5-2. 

Deadlines.  Applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  cither: 

1.  Received  on  or  before  the  deadline 
date  at  the  above  address,  or 

2.  Sent  on  or  before  the  deadline  &Me 
and  received  by  the  granting  agency  in 
time  to  be  considered  during  the 
competitive  review  and  evaluation 
process.  (Applicants  are  cautioned  to 
request  a  legibly  dated  U.S.  Postal 
Service  post.mark  or  to  obtjin  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applicctiona.  Applirritions  which 
do  not  meet  the  criteria  in  the  above 
paragraph  of  this  section  are  considered 
late  applications.  HDS  shall  notify  each 
late  applicant  that  its  application  will 
not  be  considered  in  the  current 
competition. 

Extension  of  deadlines.  HDS  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  Cod  such  as  floods, 
hurricanes,  etc.,  or  when  there  is  a 
widespread  disruption  of  the  mails. 
However,  if  HDS  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicants. 

Part  III:  Instructions  for  Completing 
Applications 

A.  Application  Package 

In  order  to  expedite  the  processing  of 
applications,  we  request  that  you  follow 
these  instructions  explicitly.  Each 
application  submission  must  include: 

1.  An  original  and  a  mininum  of  two 
addi:ional  copies  of  the  application  (See 
Section  B  below).  While  an  original  and 
two  copies  are  required,  five  additional 
copies  will  facilitate  processing  No 
applicant  will  be  penalized  for 
submitting  only  the  three  required 
copies.  F^ch  copy  should  be  stapled  in 
the  upper  left  comer.  At  least  one  copy 
(the  original)  must  have  an  original 
signature  on  the  Standard  Form  424. 
Please  do  not  use  covers,  binders  or  tabs 
or  include  attachments  such  as  agency 
promotion  brochures,  slides,  tapes,  film 
clips,  etc.  It  is  not  feasible  to  use  sui.h 
items  in  the  review  process,  and  they 
will  be  discarded  if  included. 


2.  Three  extra  copies  of  Form  424  and 
three  copies  of  the  cover  sheet  with 
abstract  stapled  together  apart  from  the 
copies  of  the  application. 

B.  Content  of  Application 

Each  copy  of  the  application  nmst 
contain,  in  the  order  listed,  each  of  the 
following  items: 

1.  Standard  Form  4:!4.  page  1. 

2.  Cover  sheet  with  abstract. 

3.  Part  II — Project  Approval 
Information. 

4.  Part  III—  B'id>?e»  Information. 

5.  Part  IV — iYujct  narrative. 

6.  HHS— SF-441.  Assurance  of 
Compliance.  Title  IV,  Civil  Rights  Act  of 
19t>4. 

7.  HHS— SF-&n.  Assurance  of 
Compliance.  Section  504.  Rehabilit.Uion 
Act  of  1973,  as  anr.ended. 

8.  HHS— Form  599,  Human  Subjects 
Certification. 

C.  Instructions  for  Preparing  the 
Application 

For  your  convenience,  we  have 
reprinted  the  foims  and  instructiims  for 
applying  for  Federal  assistance  from 
HI3S  programs  as  Appendices  A  and  B 
to  this  announcement.  We  suggest  that 
you  reproduce  and  type  your  application 
on  the  appropriate  forms. 

Prepare  you  application  in  uu  oitiancj- 
ivifh  the  following  instructions: 

1.  Standard  Form  424  page  1  (follow 
instructions  contained  in  Appendix  B). 

2.  Cover  Sheet  with  Abstract;  On  a 
single  sheet  of  plain  white  bond,  type 
(sing'e-spaced): 

•  Title  of  application  (exactly  as 
entered  in  item  7  on  Form  424). 

•  Name  and  address  of  applicant 
organization  (exactly  as  in  item  4). 
Priority  area  under  which  the 
preapplication  is  submitted. 

•  Target  population(s). 

•  total  project  period  and  total 
amount  requested. 

•  Proposed  match  which  should  br  ^l 
least  one  dollar  for  every  three 
requested  from  HDS  except  in  the  case 
of  research  grants  with  universities 
which  already  have  an  institutional  cost 
sharing  agreement  with  HHS.  If  this 
exception  applies,  state  so  clearly  here. 

•  Project  abstract  summarizing,  in  200 
nontechnical  words  or  less,  the 
proposed  project.  The  abstract  should 
be  so  clearly  written  that  the  following 
questions  could  be  answered  by  a 
member  of  the  general  public  who  reads 
il: 

•  What  is  the  specific  purpose  of  the 
project? 

•  i  low  is  the  project  to  be  conducted? 

•  What  will  be  its  concrete  outcomes? 
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What  difference  might  the  results 
make? 


To  whom  will  the  results  apply? 

•  It  is  important  that  the  abstract  be 
an  accurate  reflection  of  the  activities 
proposed  in  the  application. 

The  name  of  the  author(s).  their 
cuirent  relationship  to  the  applicant  and 
the  proposed  project  role. 

3.  Part  II— Project  Approval 
Information  (follow  instruction 
contained  in  Appendix  B). 

4.  Part  III— Budget  Information  (follow 
instructions  contained  in  Appendix  B). 

5.  Part  IV — Project  Narrative: 
Describe  the  project  you  propose  in 
response  to  this  announcement.  Your 
narrative  (24  pages  typed  double- 
spaced,  or  12  pages  typed  single-spaced 
maximum,  on  8'/2"xll"  plain  white  bond 
with  1"  margins  on  both  sides)  should 
provide  information  on  how  the 
application  meets  the  review  criteria. 
We  strongly  suggest  that  you  follow 
these  format  and  page  limitations: 

a.  Technical  approach  for  the 
proposed  project  (10  pages  typed 
double-spaced  or  5  pages  typed  single- 
spaced  maximum).  Tliis  portion  of  the 
application  should  contain  a  well- 
defined  and  carefully  worked  out 
technical  approach  which  includes  the 
problems  and  issues.  A  statement  of  the 
project's  goals  and  objectives  should  be 
concise  and  clear.  The  approach  may 
include:  research  methodology, 
demonstration  plan,  design  of  training 
programs  or  other  appropriate 
techniques.  When  appropriate,  the 
application  describes  evaluation 
components.  Evaluation,  data  collection 
and  analysis  procedures  are  geared  to 
assess  (using  quantitative  measures  as 
much  as  possible)  the  degree  to  which 
intended  objectives  are  achieved.  The 
applicant  clearly  distinguishes  the 
evaluation  from  management  activities 
designed  primarily  to  give  project  staff 
feedback  on  their  progress  toward 
meeting  project  objectives. 

b.  Beneficial  Impact  (4  pages  double- 
spaced  or  2  typed  single-space 
maximum)  This  portion  of  the 
application  should  state  how  the 
knowledge,  methods,  or  technology  to 
be  developed  can  be  expected  to  impact 
beneficially  on  human  service  programs 
and  target  populations  to  be  affected 
beyond  the  site  at  which  the  project  is 
conducted.  This  includes 
demonstrations,  and  evaluation  projects. 
Emphasis  should  be  placed  on  outcomes 
as  opposed  to  process  measures. 

c.  Project  Implementation  Plan  (6 
doubled-spaced  pages  maximum)  This 
portion  of  the  application  should  contain 
the  narrative  which  specifies  a  sound 


plan  for  task  accomplishment  and  staff 
loading  by  task.  The  narrative  contains 
a  suitable  plan  for  insuring  the  use  of 
project  results  by  appropriate  users.  The 
plan  describes  the  kinds  of  reports  and 
media  to  be  used  in  transmitting  final 
results  to  users  and  explains  why  this  is 
expected  to  be  an  effective 
dissemination  package  that  will  reach 
and  influence  users.  Provide  quarterly 
accomplishments  to  be  achieved,  if 
possible. 

d.  Staffing  and  Management  [2  pages 
doubled-spaced  maximum)  This  portion 
of  the  application  should  Hst  the 
proposed  staff  and  qualifications  to 
carry  out  the  project.  This  includes  the 
division  of  responsibilities  appropriate 
to  carry  our  project  tasks  and  sufficient 
time  of  senior  staff  to  assure  adequate 
management  of  the  project.  The 
narrative  should  describe  the  applicant 
organization  and  assume  that  adequate 
facilities,  resources,  and  experience  to 
conduct  project  as  proposed.  The 
author(s)  of  the  application  should  be 
clearly  identified  together  with  their 
current  relationship  to  the  applicant 
organization  and  any  future  project  role 
they  may  have  if  the  application  is 
funded. 

e.  Budget  Appropriateness  and 
Reasonableness  (2  pages  doubled- 
spaced  maximum).  This  part  of  the 
applications  should  indicate  that  the 
proposed  budget  is  commensurate  with 
the  level  of  effort  needed  to  accomplish 
the  project  objectives  and  that  the  cost 
of  the  project  is  reasonable  in  relation  to 
the  value  of  the  anticipated  results.  The 
contribution  of  any  collaborative 
agencies  or  organizations  must  be 
assured  in  writing  and  included  with  the 
application  when  it  is  submitted. 

6.  HHS — SF-441.  Assurance  of 
Compliance.  Title  IV.  Civil  Rights  Act  of 
1964:  (self  explanatory). 

7.  HHS— SF-641,  Assurance  of 
Compliance,  Section  504.  Rehabilitation 
Act  of  1973.  as  amended:  (self 
explanatory). 

8.  HHS-596.  Human  Subjects 
Certification:  (self  explanatory). 

D.  Points  to  Remember 

•  You  are  required  to  send  an  original 
and  two  copies  of  an  application.  We 
request  that  you  send  five  additional 
copies  to  facilitate  our  review.  However, 
there  is  no  penalty  for  sending  only 
three  copies. 

•  Designate  your  application  for  one 
priority  area  and  one  priority  area  only. 

•  Although  multiple  applications  (of 
different  concepts)  from  the  same 
applicant  are  not  prohibited,  they  are 
not  encouraged. 

•  There  is  a  25%  non-federal  share 
matching  requirement  for  this  program. 


The  non-federal  share  represents  25%  of 
total  project  costs,  federal  as  well  as 
non-federal.  In  other  words,  for  every 
three  dollars  of  federal  support 
requested,  a  minimum  of  one  dollar  must 
come  from  a  source  other  than  the 
federal  government.  The  only  exceptions 
to  this  requirement  are  for  research 
grants  with  universities  which  already 
have  institutional  cost  sharing 
agreements  with  HHS. 

•  Applications  containing  narratives 
in  excess  of  twenty-four  typewritten 
double-spaced  pages  (or  twelve 
typewritten  single-spaced  pages)  will 
not  be  given  further  consideration. 

•  The  cover  page  with  the  abstract  of 
200  words  or  less  is  an  essential  Slement 
of  the  application.  It  is  important  that 
the  abstract  accurately  reflect  the  nature 
and  scope  of  the  proposed  project. 

•  Follow  the  recommended  format  as 
closely  as  possible  in  preparing  the 
application's  narrative. 

•  The  qualifications  of  key  staff 
should  be  described  in  a  few  paragraphs 
rather  than  informal  vitae. 

•  Letters  of  agreement  (where 
appropriate)  are  required  in  applications 
from  agencies  whose  participation  is 
essential  to  the  conduct  of  the  proposed 
project. 

•  Applicants  are  strongly  encouraged 
to  have  someone  other  than  the  writer 
apply  the  screening  requirements  and 
review  criteria  to  the  application  prior  to 
its  submittal.  In  this  way.  applicants  will 
gain  a  sense  of  their  application's 
quality  and  potential  competitiveness. 

E.  Activities  That  Generally  Will  Not 
Meet  the  Purposes  of  This 
Announcement  Include 

•  Projects  whose  main  activity  is  a 
conference  or  meeting. 

•  Projects  whose  major  product  is  a 
manual. 

•  Proposals  that  request  expansion  oi 
continuation  of  existing  services  or 
programs. 

•  Proposals  that  would  establish 
clearinghouses. 

Executive  Order  12372— State  Single 
Points  of  Contact 

Alabama 

Mrs.  Donna  J.  Snowden.  SPOC, 
Alabama  State  Clearinghouse. 
Alabama  Department  of  Economic 
and  Community  Affairs.  3465  Norman 
Bridge  Road.  Post  Office  Box  2939. 
Montgomerj'.  Alabama  36105-0939. 
Tel.  (205)  284-8905 

Alaska 

None 
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Arizona 

Office  of  Economic  PIdnning  and 
Development.  Sfdte  of  Arizona 
Note:  Correspondence  and  questions 

concerning  this  State's  E.0. 12372 

process  should  be  directed  to: 

|o  Stephens.  Director.  Local  Government 
Assistance.  ATTN:  Arizona  Stale 
Clearinghouse,  1700  West 
Washington.  Rm.  205,  Phoenix, 
Arizona  85007,  Te!.  (602)  255-4952. 

Arkansas 

State  Clearingh'juse,  Office  of 
Intergovernmental  Services, 
Department  of  Finance  and 
Administration,  P  O.  Box  3278,  Little 
Rock.  Arkansas  72.aJ3.  Tel.  1501)  371- 
1074 

California 

Office  of  Planning  and  Research,  1400 
Tenth  Street,  Sacramento.  California 
95814,  Tel  (916)  44S-0282 

Colorado 

Stale  Clearinghouse.  Division  of  Local 
Government.  1313  Sherman  Street. 
Rm.  52a  Denver.  Colorado  80203.  Tel. 
(303)  866-2156 

Connecticut 

Gary  E.  King.  Under  Secretary'. 
Comprehensive  Planning  Division, 
Office  of  Policy  and  Manasement. 
Hartford,  Connecticut  06106-4459 
Note:  Correspondence  and  questions 

concerning  this  State's  E.0. 12372 

process  should  be  directed  to: 

Intergovemmenfal  Review  Q>ordinator, 
Comprehensive  Planning  Division, 
Office  of  Policy  and  Management,  80 
Washington  Street,  Hartford, 
Connecticut  06106-44,S9,  Tel.  (20,3) 
566-4298 

Det'-Adre 

Executive  Department.  Thomas  Collins 
Building,  Dover,  Delaware  19903,  Attn: 
Francine  Booth,  Tel.  (302)  736-4204 

Florida 

Ron  Fdhs.  Executive  Office  of  the 
Governor.  Office  of  Planning  and 
Budgeting,  The  C.'ipitol,  Tallahassee. 
Florida  32.301.  Tel.  (*>!)  488-8114 

Georgia 

Charles  H.  Badger.  Administrator. 
Georgia  State  Clearinghouse.  270 
Washington  Street,  SW..  Atlanta. 
Georgia  30334,  Tel.  (404)  656-3855 

Hawaii 

Kent  M.  Keith.  Director.  Department  of 
Planning  and  Economic  Developme«t, 
P.O.  Box  2359.  Honolulu  Hawaii 
96804.  For  Information  Contact: 


use,  Tel.  (808) 


Hawaii  State  Clearin, 
548-3085 

Idaho 

None 


Illinois 

Tom  Berkshire,  Office  of  the  Governor, 
State  of  Illinois,  Springfield,  Illinois 
62706.  Tel.  (217)  782-8639 

Indiana 

Ms.  Susan  ).  Kennell,  State  Budget 
Agency,  212  State  House, 
Indianapolis.  Indiana  46204.  Tel.  (317) 
232-5604 

lew  a 

Office  for  Planning  and  Programming. 
Capitol  Annex.  523  East  12th  Street, 
Des  Moines,  Iowa  50319.  Tel.  (515) 
281-3864 

Kansas 

Kansas  Department  of  Human 
Resources,  Office  of  the  Setj-etary. 
Attention:  Jud>  Krucger.  401  Tcpeka 
Avenue,  Topeka.  Kansas  66603,  Tel. 
(PI 3)  296-5075 

Kentucky 

Kentucky  State  Clearinghouse,  2nd 
Floor,  Capital  Plaza  Tower,  Frankfort. 
Kentucky  40601,  Tel.  (502)  564-2382 

Louisiana 

Michael  J.  Jefferson.  Depl.  of  Urban  A 
Community  Affairs  Office  of  State 
Clearinghouse,  P.O.  Box  44455,  Capitol 
Station,  Baton  Rouge.  Louisiana  70804. 
Tel.  (504)  925-3722 

Maine 

State  Planning  Office.  Attn: 
Intergovernmental  Review  Process. 
State  House  Station  «38,  Augusta. 
Mnine  04333,  Tel.  (207)  289-3154 

Maryland 

Guy  W.  H-jger.  Director.  Maryland  State 
Clearinghouse  for  Intergovernmental 
Assistance,  Department  of  State 
Planning,  301  West  Preston  Street. 
Baltimore,  Maryland  21201-2365.  Tel. 
(301)  383-7875 

Massachusetts 

Executive  Office  of  Communities  and 
Development,  100  Cambridge  Street. 
Rm.  1401,  Boston,  Massuchusetts 
02202,  Tel.  (617)  727-32.^3 

Michigan 

John  J.  Reurink.  Director,  Management 
Services  Bureau.  .Michigan 
Department  of  Commerce.  P.O.  Box 
30004,  Lansing.  Michigan  48909.  Tel. 
(517)  373-1802 


Minnesota 

Maurice  D.  Ch;indler.  Coordinator. 
Intergovernmental  Review,  Minnesota 
State  Planning  Agency.  Capitol 
Square  Bldg.,  Rm.  101.  550  Cedar  St.. 
St.  Paul,  Minnesota  55101.  Tel.  (612) 
296-2571 

Mississippi 

Office  of  Federal  State  Programs, 
Department  of  Planning  and  Policy. 
2000  Walter  Sillers  Bldg  .  .SOO  High 
Street.  Jackson.  Mississippi  39202.  For 
Information  Contact:  Mr.  Marian 
Baucum,  Department  of  Planning  and 
Policy.  Tel.  (601)  359-3150 

Missouri 

Missouri  Federal  Assistance 
Clearinghouse,  Office  of 
Administr.ation,  Division  of  Budget 
and  Planning,  Capitol  Bldg.,  Rm.  129, 
Jefferson  City.  Missouri  65102,  Tel. 
(314)  751-4834  or  751-2345 

Montana 

Anges  Zipperian,  Inlergovernniental 
Review  Clearinghouse,  c/o  Office  of 
the  Lieutenant  Governor,  Capitol 
Station.  Helena,  Montana  59620,  Tel. 
(406)  444-5522 

Nebraska 

Policy  Research  Office,  P.O.  Box  94601, 
State  Capitol,  Rm.  1321,  Lincoln, 
Nebraska  66509,  Tel.  (402)  471-2414 

Nevada 

Ms.  Linda  A.  Ryan,  Director,  Office  of 
Community  Services,  Capitol 
Complex.  Carson  City,  Nevada  89710. 
Tel.  (702)  885-4420 

Note:  Correspondence  &  questions 
concerning  this  State's  E.0. 12J72 
process  should  be  directed  to: 
John  Walker,  Clearinghouse 

Coordinator.  Tel.  (702)  885-4420 

New  Hampshire 

David  G.  Scott,  Acting  Director,  New 
Hampshire  Office  of  State  Planning. 
2''j  Beacon  Street,  Concord.  .New 
Hampshire  0.3301.  Tel.  (803)  271-2155 

New  Jersey 

Mr.  Barry  Skokowski.  Director,  Division 
of  Local  Government  Services. 
Department  of  Community  Affairs,  CN 
803.  363  West  State  Street,  Trenton. 
New  Jersey  08625-0803.  Tel.  (609)  292- 
6613 

Note:  Correspondence  &  questions 
concerning  this  State's  E.0. 12372 
process  should  be  directed  to: 
Nelson  S.  Silver,  State  Review  Process. 

Division  of  Local  Government 
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S«T\  ices-CN  803.  Trenton.  New  Icrs(;j 
(W625-0803.  Tel.  (609)  2P2-9025 

New  Mexico 

Peter  C.  Pence.  Director.  Dept.  of 
Finance  and  Administration,  Stale  of 
New  Mexico.  515  Don  Caspar,  Santa 
Fe.  New  Mexico  87.^03.  Tel.  (r.05)  827- 
388r> 

New  York 

Directoi  of  the  Budget.  New  York  State 

Note:  Correspondence  A  question.^ 
concerning  the  State's  E.0. 12372 
process  should  be  directed  to: 
New  York  State  Clearinghouse.  Division 

of  the  Budget,  State  Capitol,  Albany. 

New  York  12224.  Tel.  (518)  474-1605 

North  Carolina 

•Mrs.  Chrys  Baggett,  Director.  Slate 
Clearinghouse,  Department  of 
Adminislralion.  116  West  Jonfs  Street. 
Raleigh.  North  Carolina  27611.  Tel. 
(919)  733-4131 

North  Dakota 

Office  of  Intergovernmental  Assistance. 
Office  of  Management  and  Budget. 
14th  Floor.  Slate  Capitol.  Bismarck. 
North  Dakota  58505.  Tel.  (701 )  224- 
2094 

Ohio 

State  Clearinghouse.  Office  of  Budget 
and  Management,  30  East  Broad 
Street,  Columbus.  Ohio  43215.  For 
Information  Contact:  Mr.  Leonard  K. 
Roberts.  Deputy  Director,  Tel.  (614] 
4W>-(K>99 

Oklahoma 

Office  of  Federal  Assistance 

Management,  4545  North  Lincoln 
Blvd.,  Oklahoma  City,  Oklahoma 
7.1105.  Tel.  (405)  528-8200 

Oregon 

Intergovernmental  Relations  Division. 
State  Clearinghouse.  Attn:  Delores 
Streetcjr.  Executive  Building.  155 
Cottage  Street.  NE..  Salem.  Oregon 
97310.  Tel.  (503)  373-1998 

Pennsylvania 

Barbara  ].  Contz.  Project  Coordinator, 
Pennsylvania  Intergovernmental 
Council.  P.O.  Box  11880.  Harrisburg. 
Pennsylvania  17198.  Tel.  (717)  783- 

370f! 


Rhode  Island 

Daniel  W.  Varin,  Chief.  Rhode  Island 
Statewide  Planning  Program,  265 
Melrose  Street,  Providence,  Rhode 
Island  02907,  Tel.  (401)  277-2656 

South  Carolina 

Danny  L  Cromer,  Grant  Services,  Offi(  e 
of  the  Governor,  1205  Pendleton 
Street,  Rm.  477,  Columbia,  South 
Carolina  29201,  Tel.  (803)  758-2417 

Sttuth  Dakota 

Connie  Treidt,  Commissioner,  State 
Government  Operations,  Second 
Floor;  Capitol  Building,  Pierre,  South 
Dakota  57501.  Tel.  (605)  773-3661 

Tennessee 

Tennessee  State  Planning  Office.  1800 
James  K.  Polk  Building.  505  Deaderick 
Street.  Nashville.  Tennessee  37219. 
Tel.  (615)  741-1676 

Texas 

Bob  McPherson.  State  Planning  Dirtrttor. 
Office  of  the  Governor.  Austin,  Texas 
78711,  Tel.  (512)475-6156 

Utah 

Dale  Hatch,  Director,  Office  of  Planning 
and  Budget  State  of  Utah,  116  State 
Capitol  Building,  Salt  Lake  City.  Utah 
84114.  Tel.  (801)  533-5245 

Vermont 

State  Planning  Office.  Attn:  Bernie 
Johnson.  Pavilion  Office  Building.  109 
State  Street.  Montpelier.  Vermont 
05602,  Tel.  (802)  828-3326 

Virginia 

Shawn  McNamara,  Department  of 
Housing  and  Community 
Development,  205  North  8th  Street. 
Richmond,  Virginia  23219  Tel.  (8041 
786-^474 

Washington 

Ken  Black,  Washington  Department  of 
Community  Development,  Ninth  and 
Columbia  Building.  Olympia, 
Washington  98504,  Tel.  (206)  753-22(K» 

West  Virginia 

Mr.  Fred  Cutlip,  Director,  Comniunit> 
Development  Division,  Governor's 
Office  of  Economic  and  Community 
Development,  Building  ~6,  Rm.  553, 
Charleston.  West  Virginia  25,305.  Tel. 
(304)  .348-4010 


W'isconsin 

Secretary  Doris  J.  Hanson,  Wisconsin 
Department  of  Administration,  101 
South  Webster— GEF  2,  Madison. 
Wisconsin  53702.  Tel.  (608)  266-1212 
Note:  Correspondence  and  questions 

concerning  this  State's  E.0. 12372 

process  should  be  directed  to: 

Thomas  Krauskopf.  Federal-Slate 
Relations  Coordinator,  Wisconsin 
Department  of  Administration.  P.O. 
Box  7864.  Madison,  Wisconsin  5.1707, 
Tel.  (608)  266-8349 

Wyoming 

Wyoming  State  Clearinghouse,  State 
Planning  Coordinator's  Office.  Capihtl 
Building,  Cheyenne,  Wyoming  82002. 
Tel.  (307)  777-7574 

Virgin  Islands 

Toya  Andrew.  Federal  Program 
Coordinator.  Office  of  the  Governor. 
The  Virgin  Islands  of  the  United 
States.  Charlotte  Amalie.  St.  Thomas 
00801,  Tel.  (809)  774-6517 

District  of  Columbia 

Loretta  Davis,  Director,  Office  of 
Intergovernmental  Relations  Rm.  416. 
District  Building,  Washington.  D.C. 
20004.  Tel.  (202)  727-6265 

Puerto  Rico 

Ms.  Patricia  G.  Custodio.  P.E.,  Chairman. 
Puerto  Rico  Planning  Board,  P.O.  Box 
4119.  Minilla  Station.  San  Juan.  Puerto 
Rico  00940-9985.  Tel.  (809)  727-4444 

North  Mariana  Islands 

Planning  and  Budget  Office.  Office  of 
the  Governor.  Saipan.  CM  96950 

American  Samoa 

None 

Guam 

C;uam  State  Clearinghouse,  Office  of  the 
Lieutenant  Governor.  P.O.  Box  2950. 
Agana.  Guam  96910 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  13.628.  Child  Abu.se  and 
Neglect  Prevention  and  Treatment) 

Dated:  May  29. 1985. 
Dodie  Livingston. 

Coniwissioner.  Administration  for  CfiiMrcji. 
ypiith  and  Families. 

Dorcas  R.  Hardy. 

Assistant  Secretary  for  Human  DeveUtpmeiU 

Senices. 

Iiine  17, 1985. 
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APPENDIX  A 


OMB  Approval  No  034»-0006 


FEDERAL  ASSISTANCE 


1    TYP€ 
OF 
SUBMISSION 


tm*J 


D    NOTlCt  OF  INTENT  (OPnONAU 
D    PREAPPUCATION 
D    APPLICATION 


2   APPU- 
CANTS 
APPLI- 
CATION 
OENTt- 
FCR 


•.NUMBER 


IxOATE 


Ymr    MMHb    dtf 


It 


3   STATE 
APPLI- 
CATION 
lOCNTV 
FIER 
MOTK  TOM 
ASSKJNEO 
•V  STATE 


•.NUMBER 


6.  DATE 
ASSKjNEO 


Ytmr    mamik    thy 


It 


4   LEGAL  APPLICANT/ RECIPIENT 
•  Applcam  Nanw 
b.  Orgmoakon  Um 
cS«raal/PO  Bob 
d  Clly 
r  StMa 

h  Contad  Pwaon  (Stmt 
4  Ttltplumt  Sal 


•  County 
0.2IPCod« 


S   EMPLOYER  IDENTIFICATION  NUMBER  (EIN) 


e 

PWO- 
QRAM 

(F*om  CfDA) 


•  NUMBER 


I  I  n  I  I  I 


MULTIPLE  D 


b   TITLE 


7  TTTLE  OF  ATPUCANTS  PROJECT  (Ua*  aacton  IV  ol  ■«•  term  to  p>OMda  •  aumnwy  daatnpbon  o«  ffw 
) 


8    TYPE  OF  APPUCANT/REClPlENT 


H-  .CtfiwWj  K.-9t^  '*«a'vv 


CO 


Enier  jp^npnatt  kntr         1 


•   AREA  OF  PROJECT  IMPACT  ifitma  ^aim. 


10  ESTIMATED  NUMBER 
OF  PERSONS  BENEFITING 


11    TYPE  OF  ASSISTANCE 

■     •»!  Own  D-M 


12 


PROPOSED  FUNDING 


113. 


CONGRESSIONAL  DISTRICTS  OF 


14    r»PE  OF  APPLICATION 


•  FEDERAL 


b  APPLICANT 


C  STATE 


d  LOCAL 


a  OTHER 


t  ToM 


.00 


00 


00 


00 


a.  APPLICANT 


15   PROJECT  START 


DATE 


Tmr    ■«■«>    day 


It 


-5^  1*  DATE  DUE  TO 
00  FEDERAL  AGENCY  I 


b.  PROJECT 


Smttr  ^p^ntfftatt  ktttf 


D 


16   PPOtCT 
DUfiAriON 


17    TYPE  OF  CHANGE  I'fv  /4r  m  14,) 


fn—rttpv 


It 


It.  FEDERAL  AGENCY  TO  RECEIVE  REQUEST 


a  ORGANIZATIONAL  UNIT  (F  APPROPRIATE) 


b  ADMINISTRATIVE  CONTACT  (IF  KNOWN) 


20  EXISTING  FEDERAL  GRANT 
IDENTIFICATION  NUMBER 


c  ADDRESS 


21  REMARKS  ADDED 


22 

THE 

APPLICANT 
CERTIFIES 
TMAT» 


To  ma  ba«<  al  my  linowladga  and  baiaf. 


■re  trua  and  corract  ffw  documant  haa 
Saao  A^  auWniad  by  Iha  govamng 
body  o«  *<a  ippkcanl  ar^  Via  ippkcant 


iinai 


I  •approirad 


a 


Ye_ 


D 


No 


a  YES.  THIS  NOTICE  OF  INTENT /PREAPPLICATKJN/ APPLICATION  WAS  MADE  AVAILABLE  TO  THE  STATE 
EXECUTIVE  ORDER  12372  P*«XESS  FOR  REVIEW  ON 


OATE_ 

b   NO.  PROGRAM  IS  NOT  COVERED  BY  E  O  12372  D 

OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 


D 


4 


23 

CERT1FYMG 

REPRE* 

SENTATIVE 


a  TYPED  NAME  AND  TITLE 


b.  SKjNATURE 


M  APPLICA- 
TION 
RECEIVED    It 


Ymr    war*    day 


29   FEDERAL  APPLICATK3N  I0ENTIFCAT10N  NUMBER 


26   FEDERAL  GRANT  IDENTIFICATION 


s    > 

*  2 


27    ACTION  TAKEN 

a  a  AWARDED 
a  b  REJECTED 
D  c  RETURNED  FOR 

AMENDMENT 
D  d  RETURNED  FOR 

E  O  12372  SUBMISSION 

BY  APPLICANT  TO 

STATE 
a  a   DEFERRED 
a  t    WITHDRAWN 


FUNDING 


a  FEDERAL 


b   APPLICANT 


c    STATE 


J    LOCAL 


a   OTHER 


TOTAL 


00 


.00 
00 
00 
00 
00 


Yw 


2t   ACTION  DATE*' 


It 


31    CONTACT  FOR  ADOITlONAl  INFORMA- 
TION tSame  and  HkpKmt  numbtrl 


30 

STARTING 

DATE 


Ytar  momilt    dau 
It 


32 

ENDING 

DATE 


Ytvr  moKiM    dolt 
It 


33    REMARKS  ADDED 


DYa.         D 


No 


NSN  7S4O-«1-00e-at62 
PREVWUS  EDITION 
IS  NOT  USABLE 


424-103 


STANDARD  FCWM  424  PAGE  1  (Rav  4-S4) 
Prntnbtd  by  OMB  Ctmhr  4-102 
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PART  II 
PROJECT  APPROVAL  INFORMATION 


OMBNO  0340-0006 


4- 


item  1. 

Does  this  assistance  request  require 

Stale,  local  regional,  or  other  priority  rating'' 


Name  of  Governing  Body 
Priority  Rating 


.Yes 


No 


Item  2.  I 

Does  this  assistance  request  require  Stale,  or  local 

advisory,  educational  or  health  clearances' 


Name  of  Agency  or 
Board 


Yes No      (Attach  Documentation) 


Item  3 

OoisThis  assistance  request  require  State,  local. 

regional  or  other  planning  approvaP 

Yes 


Name  of  Approving  Agency 

Date 


No 


Item  4  '  r— 

IsTheproposed  project  covered  oy  an  approved  compre-         Check  one    State  Uj 

hensive  plan?  '-°*^*'  M 

Regional        L 

i Yes No      Location  of  Plan 


Hem  5 

Will  the  assistance  requested  sc^ve  a  Federal 

ins;aMation? 


Name  of  Federal  installation 

Yes No      Federal  Population  benefiting  from  Project 


t 


Item  6 

WiJnhTe  ass.stance  requested  be  on  Federal  land  or  Name  of  Federal  Installation 

installation'  Location  of  Federal  Land  ._ 

Yes No  Percent  of  Project 


'J?,rthe  assistance  riqoested  have  an  impact  or  effect  See  instructions  for  additional  information  to  be 

on  the  environment  '  provided 

Yes No 


Item  8        ^ 

Will  the  assistance  requested  cause  the  displacement 

of  ndividiials.  families,  bufinesses,  or  farms'' 


Number  of: 

Individuals 

Families       

Businesses 

.Yes No        Farms  


Item  9 

lTmS?e  other  related  assistance  on  th.s  project  previous.  See  instructions  for  additional  -nfcmatKjn  to  be 

pending,  or  anticipated  provided 

Yes No 
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CMS  NO  OM^IXXM 


1985 


PART  III  -  BUDGET  INFORMATION 

SECTION  A  •  BUDGET  SUMMARY 

Grant  Program. 

Function 

or  Activity 

(a) 

Federal 
Catalog  No 

(b) 

Estinnatad  Unobligated  Funds 

New  or  Revised  Budget                        | 

Federal 
(0 

Non-Federal 
(d) 

Federal 
(e) 

NorvFederal 
(f) 

Total 
(Q) 

1. 

$ 

$ 

% 

$ 

$ 

2. 

3. 

4. 

5.  TOTALS 

$ 

$ 

$ 

$ 

$ 

SECTION  B  -  BUDGET  CATEGORIES 

6.  Ot>}ect  Class  Categories 

-  Grant  Program,  Function  or  Activity 

Total 
(5) 

(1) 

(2) 

(3) 

(4) 

a.  Personnel 

$ 

$ 

$ 

$ 

$ 

b.  Fringe  Benefits 

c.  Travel 

d.  Equipment 

e.  Supplies 

f.    Contractual 

g.  Cortstruction 

h.  Other 

i.    Total  Direct  Charges 

j.    Indirect  Charges 

k.  TOTALS 

$ 

$ 

$ 

$ 

$ 

7.  Program  Income 

f 

$ 

f 

s 

$ 

UMI 
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OMBNO  OMKXXX 


1                                    SECTION  C  •  NON-FEDERAL  RESOURCES 

(a)  Grant  Program 

(b)  APPLICANT 

(c)  STATE 

(d)  OTHER  SOURCES 

(e)  TOTALS 

8. 

$ 

$ 

$ 

$ 

9. 

10. 

11. 

12.  TOTALS 

$ 

$ 

$ 

$ 

1                                     SECTION  0  •  FORECASTED  CASH  NEEDS 

13.  Federal 

Total  for  1st  Year 

1st  Quarter 

2nd  Quarter 

3rd  Quarter 

4th  Quarter 

$ 

$ 

$ 

$ 

$ 

14.  Non-Federal 

15.  TOTAL 

$ 

$ 

$ 

$ 

$ 

SECTION  E  -  BUDGET  ESTIMATES  OF  FEDERAL  FUNDS  NEEDED  FOR  BALANCE  OF  THE  PROJECT 

(a)  Grant  Program 

FUTURE  FUNDING  PERIODS  fVEARS)                                  1 

(b)  FIRST 

(c)  SECOND 

(d)  THIRD 

(e)  FOURTH 

16. 

$ 

$ 

$ 

$ 

17. 

18. 

19. 

20.  TOTALS 

$ 

$ 

$ 

$ 

SECTION  F  -  OTHER  BUDGET  INFORMATION 
1                                   (Attach  Additional  Sheeto  if  NecMsary) 

21.  Direct  Charges 

22.  Indirect  Charge 

23.  Remarks: 

«: 

• 

PART  IV  PROGRAM  NARRATIVE  (Attach  per  instruction) 
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PART  V 
ASSURANCES 


The  Applicant  hereby  assures  and  certifies  that  he  will  comply  with  the  regulations,  policies,  guidelines 
and  requirements,  including  45  CFR  Part  74,  and  OMB  Circulars  No.  A-102  and  A-110,  as  they  relate 
to  the  application,  acceptance  and  use  of  Federal  funds  tor  this  federally-assisted  project  Also  the  Appli- 
cant assures  and  certifies  to  the  grant  that: 


3. 


It  possesses  legal  authoriry  to  apply  for  the  5 

grant;  that  a  resolution,  motion  or  similar  ac- 
tion has  been  duly  adopted  or  passed  as  an 
official  act  of  the  applicant's  governing  body, 
authorizing  the  filing  of  the  application,  in-  6 

eluding  all  understandings  and  assuraitccs 
contained  therein,  and  directing  and  authoriz- 
ing the  person  identified  as  the  official 
representative  of  the  sppJicant  to  act  in  con- 
nection wiL*^  the  application  and  to  pro.  de 
such    additional    information   as   may    be  7. 

required 

It  Will  comply  with  Title  VI  of  the  Civil  Rights 
Act  of  1964  (PL.  88-352)  and  in  accor:iar.ce 
with  Title  VI  of  that  Act.  no  person  in  the 
United  States  shall,  on  the  ground  of  race, 
color,  or  national  origin,  be  excluded  from  par- 
ticipation in,  be  denied  the  benefits  of,  or  be  8 
otherwise  subjected  to  discrimination  under 
any  program  or  activity  for  which  the  appli- 
cant receives  Federal  financial  assistance 
and  will  immed-ateiy  take  any  measures 
necessary  to  effectuate  this  agreemer.i. 

9 
It  will  comply  with  Tit'e  VI  of  the  Civil  Rights 
Act  of  1964  (42  use  2000d)  prohibiting 
employment  cJiscnrrunation  where  (l)the 
primary  purpose  of  a  grant  is  to  pro.ide 
employment  or  (2)  discriminatory  employment 
practices  wili  result  in  unequal  treatme.";t  of  10. 
persons  who  are  or  shoula  be  benefiting  from 
the  grant-aiJed  activity 

It  will  comply  with  requirements  of  the  provi- 
sions of  the  Uniform  Relocation  Assistanre 
and  Real  Property  Acquisition  Act  of  1370 
(P.L.  91-646)  which  provides  for  fair  and 
equitable  treatment  of  persons  displaced  as 
a  result  of  Federal  and  federally-assisted 
programs. 


It  will  comply  with  the  provisions  of  the  Hatch 
Act  which  limit  the  political  activity  of 
employees 

It  will  comply  with  the  minimum  wage  and 
maximum  hours  provis'ons  of  the  Federil  Fair 
Labor  Standards  Act,  as  they  apply  to  hospital 
and  educational  institution  employees  of 
State  and  local  governments 

tt  will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  is  or  gives  the  appearance  of 
being  motivated  by  a  desfe  for  private  gain 
for  themselves  or  others,  particularly  those 
with  whom  t^ey  have  family,  business,  or 
other  ties 

It  will  give  the  sponsoring  agency  or  the 
Comptroller  Genera!  through  any  authorized 
representative  the  access  to  and  the  rignt  to 
examine  ail  records,  books,  papers,  or 
documents  related  to  the  grant. 

It  will  comply  With  all  requirenr.ents  imposed 
by  the  Federal  sponsoring  agency  concern- 
ing special  requirements  of  lav.,  program  re- 
quirements, and  other  administrative 
requirements. 

It  Will  insure  that  the  facilities  under  its  owner- 
ship, lease  or  supervision  which  shall  be 
utilized  in  the  accomp'shment  of  the  project 
are  not  listed  on  the  Environmental  Protec- 
tion Agency's  (EPA)  list  cf  Violating  Facilities 
and  th.il  it  wi'i  notify  the  Fewa-^al  grantor 
agency  of  the  receipt  of  any  con-.munication 
from  the  Director  of  the  EFA  Office  of  Federal 
Activities  indicating  that  a  facility  to  be  used 
in  the  project  is  u.-'c'er  consideration  for  list.ng 
by  the  EPA 


UMI 
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The  phrase  "Federal  financial  assistance"  includes 
any  form  of  loan,  grant,  guaranty,  insurance  pay- 
ment, rebate,  subsidy,  disaster  assistance  loan  or 
grant,  or  any  other  form  of  direct  or  indirect  Federal 
assistance. 

11.  It  will  comply  with  the  flood  insurance  pur- 
chase requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973,  Public 
Law  93-234.  87  Stat.  975.  approved  Decem- 
ber 31, 1976.  Section  102(a)  requires,  on  and 
after  March  2. 1975,  the  purchase  of  flood  in- 
surance in  communities  where  such  in- 
surance is  available  as  a  condition  for  the 
receipt  of  any  Federal  financial  assistance  for 
construction  or  acquisition  purposes  for  use 
in  any  area  that  has  been  identified  by  the 
Secretary  of  the  Department  of  Housing  and 
Urban  Development  as  an  area  having  sp>e- 
cial  flood  hazards. 

12  It  will  assist  the  Federal  grantor  agency  in  its 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966  as  amended 
(16  U  S.C.  470),  Executive  Order  1 1593,  and 
the  Archeological  and  Historic  Preservation 
Act  of  1966  (16  U.S.C.  469a-1  et  seq.)  by 
(a)  consulting  with  the  State  Historic  Preser- 
vation Officer  on  the  conduct  of  investiga- 
tions, as  necessary,  to  identify  properties 
listed  in  or  eligible  for  inclusion  in  the  National 
Register  of  Historic  Places  that  are  subject  to 


13. 


14. 


15. 


adverse  effects  (see  36  CFR  Part  800.8)  by 
the  activity  and  notifying  the  Federal  grantor 
agency  of  the  existence  of  any  such  proper- 
ties, and  by  (b)  complying  with  all  r^ 
quirements  established  by  the  Federal 
grantor  agency  to  avoid  or  mitigate  adverse 
effects  upon  such  properties. 

Applicants  for  the  Administration  for  Native 
Americans  Programs,  hereby  certify  in  ac- 
cordance writh  45  CFR  1336.53,  that  the  finan- 
cial assistance  provided  by  the  Office  of 
Human  Development  Services  for  the  speci- 
fied activities  to  be  performed  under  this  pro- 
gram, will  be  in  addition  to,  and  not  in 
substitution  for,  comparable  activities  pro- 
vided without  Federal  assistance. 

It  will  comply  with  the  Age  Discrimination  Act 
of  1975  which  provides  that:  No  person  in  the 
United  States  shall,  on  the  basis  of  age  be  ex- 
cluded from  participation  in,  be  denied  the 
benefits  of,  or  be  subjected  to  discrimination 
under,  any  program  or  activity  for  which  the 
applicant  receives  Federal  financial 
assistance. 

It  will  comply  with  Section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended  (29 
U.S.C.  794),  ail  requirements  imposed  by  the 
applicable  HHS  regulation  (45  C.F.R.  Part 
84),  and  all  guidelines  and  interpretations 
issued  pursuant  thereto. 
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ASSURANCE  OF  COMPLIANCK  WITH  THE  DEPARTMENT  OF 

HEALTH  AND  HUMAN  SERVICES  REGULATION  UNDER 

TITLE  VI  OF  THE  CIVIL  RIGHTS  ACT  OF  1964 

(hereinafter  called  the  "Applicant")  HEREBY 


Name  of  Ap|>lK'ani  (i>pr  or  print) 

AGREES  THAT  it  will  comply  with  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352)  and 
all  requirements  imposed  by  or  pursuant  to  the  Regulation  of  the  Department  of  Heahh  and  Human 
Services  (45  CFR  Part  80)  issued  pursuant  to  that  title,  to  the  end  that,  in  accordance  with  Title 
Vr  of  that  Act  and  the  Regulation,  no  p>erson  in  the  United  States  shall,  on  the  ground  of  race, 
color,  or  national  origin,  be  excluded  from  participation  in,  be  denied  the  benefits  of,  or  be  other- 
wise subjected  to  discrimination  under  any  program  or  activity  for  which  the  Applicant  receives 
Federal  financial  assistance  from  the  Department;  and  HEREBY  GIVES  ASSURANCE  THAT 
it  will  immediately  take  any  measures  necessary  to  effectuate  this  agreement. 

If  any  real  property  or  structure  thereon  is  pro\ided  or  improved  with  the  aid  of  Federal  financial 
assistance  extended  to  the  .\pplicant  by  the  Department,  this  assurance  shall  obligate  the  Appli- 
cant, or  in  the  case  of  any  transfer  of  such  property,  any  transferee,  for  the  period  during  which 
the  real  property  or  structure  is  used  for  a  purpose  for  which  the  Federal  financial  assistance  is 
extended  or  for  another  purpose  involving  the  provision  of  similar  services  or  benefits.  If  any  per- 
sonal property  is  so  provided,  this  assurance  ^hall  obligate  the  Applicant  for  the  period  during 
which  it  retains  ownership  or  possession  of  the  property.  In  all  other  cases,  this  assurance  shall 
obligate  the  .Applicant  for  the  period  during  which  the  Federal  financial  assistance  is  extended  to 
it  by  the  Department. 

THIS  ASSURANCE  is  given  in  consideration  of  and  for  the  purpose  of  obtaining  any  and  all  Federal 
grants,  loans,  contracts,  property,  discounts  or  other  Icderal  financial  assistance  extended  after 
the  date  hereof  to  the  Applicant  by  the  Department,  including  installment  payments  after  such 
date  on  account  of  applications  for  Federal  financial  assistance  which  were  approved  before  such 
date.  The  Applicant  recognizes  and  agrees  that  such  I  ederal  financial  assistance  will  be  extended 
in  reliance  on  the  representations  and  agreements  made  in  this  assurance,  and  that  the  United  States 
shall  have  the  right  to  seek  judicial  enforcement  of  this  assurance.  This  assurance  is  binding  on 
the  Applicant,  its  successors,  transferees,  and  assignees,  and  the  person  or  persons  whose  signatures 
appear  below  are  authorized  to  sign  this  assurance  on  behalf  of  the  Applicant. 


U.tl( 


By 


Signaiurc  and  Tilk  of  Authtm/cd  Officijl 


Area  Cod*  —  rekphonc  Nunibef 


Applkanl  (type  or  pruil) 


S»rtel  Address 


Cil> 


Siair 


Zip 


UMI 


PI  KASK  KKTIRN  OKK.INAL  TO: 


RKTIRN  COP^  TO: 

HHS44I  r  IM»  Rev 


Office  of  Civil  Rights 
Room  5627  B  North  Building 
3.W  Indepenilcnce  Ave.,  N.W. 
Washmgion.  IX   20201 

GRANTS  MANA<.KMKNT  OKU  K 
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DKPARTMKM  OF  UKALTH  AND  Ht'MAN  SKRVICKS 

ASSl  RANCT.  OF  C'OMIMJANC  K  WITH  StCTION  504  OF  THE 

RKHABHJTATION  At  T  OF  1973,  AS  AMKNDKD 

I  lie  iip.dotsiuiiod  (licrcinattcr  called  iho  ■'rodpiem*')  HLRIBY  ACJREESTHAl  i(  will  comply  wilh 
veciioii  '^04  ot  ilic  Rchabilitaiion  Act  of  1973,  as  amended  (29  U.S.C.  794),  all  requirements  im- 
posed h>  (he  applicable  HIIS  regulation  (45  C.F.R.  Pan  84),  and  all  guidelines  and  inierpretaiions 
issued  pursuant  thereto. 

PiMsu.uii  lo  §  84.5(a)  of  the  regulation  |45  t  .1  .R.  S4.5(a)),  the  recipient  gives  this  Assurance  in 
consider.!!  ion  of  and  for  the  purpose  of  obtaining  any  and  all  federal  grants,  loans,  contracts  (ex- 
cept procuri-monl  contracts  and  contracts  of  insurance  or  guaraniy ),  property,  discounts,  or  other 
ledcial  fin.incial 'assistance  extended  by  the  Depariment  of  Health  and  Human  Services  after  the 
dau-  oi  this  Assurance,  including  payments  or  oilier  assistance  inade  after  such  date  on  applica- 
lions  tor  federal  financial  assistance  that  were  appro\ed  before  such  date.  The  recipient  recognizes 
and  ;iL'rees  ihai  sOch  federal  financial  assistance  will  be  extended  in  reliance  on  the  representations 
and  agreemenis  made  in  this  Assurance  and  that  the  United  Stales  will  have  the  right  to  enlorce 
I  his  Assinance  through  lavvtul  means.  This  Assurance  is  binding  on  the  recipient,  its  successors, 
transferees,  and  assignees,  and  the  person  or  persons  whose  signatures  appear  belovv  are  author- 
ized lo  sign  I  his  Assurance  on  behalf  of  the  recipient. 

This  Assurance  obligates  the  recipient  lor  the  period  during  which  federal  financial  assistance  is 
extended  lo  it  b\  I  he  Department  of  Health  and  Human  Services  or,  where  (he  assistance  is  in  the 
form  of  real  or  personal  property,  for  the  period  provided  for  in  §  .*?4.5(b)  of  the  regulation  [45 
C.I  .R.  S4.5(b)l. 

The  recipient:  [Check  (a)  or  (b)J 
a.  (     )  eiliploys  fewer  than  fifteen  persons; 

h.  (     )  eiiiploys  fifteen  or  more  persons  and,  pursuant  lo  §  84.7(a)  of  the  regulation 

[45  C.F.R.  84.7(a)J.  has  designated  ihe  following  person(s)  to  coordinate  its 
efioris  to  comply  with  the  HHS  regulation: 


Name  of  Dcsign<e(s)  —  Type  or  Print 


Name  of  Recipient  —  Type  or  Print 
>vdr  Identificati 


Street  Address 


(IRS)  FmploN 


tion  Number 


City 


Area  Code  —  Telephony  Number  State  Zip 

I  certify  that  the  above  information  is  complete  and  correct  lo  the  best  of  my  knowledge. 


Date 


Signature  and  Title  of  Authorized  Official 


If  there  has  been  a  change  in  name  or  ownership  within  the  last  year,  please  PRINT  the  loriTier 
name  below: 

PI.FASF  RFTL'RN  ORIGINAL  TO:  Office  for  Civil  Rights,  Room  5627/B  North  Building, 

.130  Independence  Avenue,  N.W.,  Washington.  D.C. 
20201. 

KFIl  RN  COPY  TO:  Grants  Management  Office 


HhSo41  (7/6<)REVJ 

<it  O    *0«.7  »  4 


»,!>.• .  .K  \N  ;  ^  M  ^^  *    »  '-♦(  SI 
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DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 

PROTECTIOr^pF  HUMAN  SUBJECTS 
ASSURANCE/CERTIFICATION/DECLARATION 

CJ  ORIGINAL         LI  FOLLOWUP        □  REVISION 


D  GRANT         □  CONTRACT        □    FELLOW     DOTHER 

n  NEW  D  RENEWAL  LI    CONTINUATION 

APPLICATION  IDENTIFICATION  NUMBER  (If  knownl 


ST4  n  Mt  \T  Oh  POLICY  'iafcruardint  the  h/^u  and  wrlfare  ofsubiects  at  ritk  tn  aclivihn  supportrd  under  rentt  and  contracts  from  DHHS  a 
r;l"/rrt7,«po«^W//;'  of  tklZtUuLn  Xk  rrcr»r.  or  «  accountahU  to  PHfiS  for  ,He  fund,  awarded  for  the  sr.pportof  t^c  acttnty.  In 
^J^to  proudeTor  tkc  ad.,ua,e  ducHargr  of  this  ,nstitu„onal  rcspons.Mt..  it  ,s  ,hcp.^,cy  ofOHmtha,  no  act,..t.  '""tT.u^llcZ^^ld 
be  !urr<^dhv  DHHS  rents  c  contracts  shjil  he  unje'tcken  unless  the  Inst.tut^nat  Rev„w  Board  h^s  revie^^rd  and  approved  such  «f  fiv.fv ,  and 
the  .vCnmrHM,  has  submitted  to  DHHSa  ccrtif.cat.on  of  such  v,„.  and  approval,  m  f";';f  ""•  "^''•/'"'  "Z""^"f'l^' nlm^  ^U-^Jdr,^la 
.mrtemem-d  bv  Part  46  of  Title  4^  of  the  Code  of  tedtral  Refulatu-ns.  as  amended.  l45thR  461.  Admimstration  oflhent'"^  PoUy  and  regula- 
m^r,  IS  the  respcmsibmiv  of  the  Office  for  fruucnon  from  Research  Risks.  S^nonal  Instituiei  of  health.  Bethetda.  MD  :020y 


1     TITLE  OF  PROPOSAL  OR  ACTIVITY 


f>r^lNCrPAL  INVESTlGATOR^ACrrviTV  OIRECTOR/FlELLbw 


3T3e"cLARATT0N  THAT  HUMAN  SUBJECTS  EITHER  WOULD  OR  WOULD  NOT  BE  INVOLVED 

D    A     NO  INC-IVIOUAUS  WHO  MIGHT  BE  CONSIDERED  HUMAN  SUBJECTS.  INCLUDING  THOSE  FROM  WHOM  O^^ANS.  TISSUES. 
FLjioS.  OR  OTHER  VATf  R.ALS  WOULD  BE  DERIVED.  OR  WHO  COULD  BE  .DENTiriED  BV  PERSONAL  O^T  A.  WOULD  BE 
INVOLVED  IN  THE  PROP^ISIO  ACTIVITY    (IF  NO  HUMAN  SUBJECT  S  WOULD  BE  INVOLVED.  CHECK  THIS  BOX  AND  PRO- 
CEED TO  ITEM  7    PROS'OSALS  DETERMINED  BV  THE  AGENCY  TO  INVOLVE  HUMAN  SUBJECTS  WILL  BE  RETURNED! 


u 


H'JMANSUBlE>,?SWO-'tOeL  INVOLVED  IN  THE  PROPOSED  ACTIV  IT  V  AS  tlTHER     (_J  NONE  OF  THE  FOLLOWING.  OR 
INCLUDING    ~T  MI.MORS.  '    '   FETUSES.  ^'   ABORTUSES.  Q   PREGNANT  WOMEN.  P]  PRISONERS.  L)   MENTALLY 
RETAHOED    r^'MtNTALL-'oiSABLtO    UNDER  SECTION  6.  COOPE  RAT  !NO  INST  I  TUT  IONS.  ON  REVERSE  OF  THIS  FORM. 
GiVE  NAME  OF   INSTITUTION  AND  NAME  AND  ADDRESS  OF  OFFICIAL(S)  AUTHORIZING  ACCESS  TO  ANY  SUBJECTS  IN 
FACILITIES  NOT  UNOf  R  DlKtCT  CONTROL  OF  THE  APPt-ICANT  OH  OFFERING  INSTITUTION. 


4.  DECLARATION  OF  ASSURANCE  STATUS.'CERT1F (CATION  OF  REVIEW 


n  A. 


THIS  INSTITUTION  HAS  NOT  PREV  lOUSLY  FILED  AN  ASSURANCE  AND  ASSURANCE  IMPLEMENTING  PROCEDURES  FOR 
THE  PROTECTION  OF  HUMAN  SUBJECTS  WITH  THE  DHHS  THAT  APPLIES  TO  THIS  APPLICATION  OR  ACTIVITY.  ASSUR- 
ANCE IS  HEREBY  GIVEN  THAT  THIS  INSTITUTION  WILL  COMPLY  WITH  REQUIREMENTS  OF  DHHS  Regulation  «  CF R  46. 
THAT  IT  MAS  ESTABLISHED  AN  INSTITUTIONAL  REVIEW  BOARD  FOR  THE  PROTECTION  OF  HUMAN  SUBJECTS  AND. 
V.HEN  REQUESTED.  WILL  SUBMIT  TO  DHHS  DOCUMENTATION  AND  Cf  RT  IF  ICATlON  OF  SUCH  REVIFWS  AND  PROCE- 
DURES AS  MAY  BE  REQUIRED  FOR   IMPLEMENTATION  OF   THIS  ASSURANCE  FOR  THE  PROPOSED  PROJECT  OR  ACTIVITY. 


C    a.     THIS  INSTITUTION  HAS  AN  APPROVED  GENERAL  ASSURANCE  (DHHS  ASSURANCE  NUMBER 


)  OR  AN  AC 


TlVt  SPECIAL  ASSURANCE  FOR  THIS  ONGOING  ACTIVITY.  ON  FILE  WITH  DHHS.  THE  SIGNER  CERTIFIES  THAT  ALL 
ACTIVITIES  IN  THIS  APPLICATION  PROPOSING  TO  INVOLVE  HUMAN  SUBJECTS  HAVE  BEEN  REVIEWED  AND  APPROVED 

BY  THIS  INSTITUTIONS  INSTITUTIONAL  REVIEW  BOARD  IN  A  CONVENED  MEETING  ON  THE  DATE  OF ^ ^  IN 

ACCORDANCE  WITH  THE  REQUIREMENTS  OF  THE  Code  of  Fidtrai  Rrtu\atiov  on  Protection  of  Human  SubifcU  I4S  CfR  461. 
THIS  CERTIFICATION  INCLUDES.  WHEN  APPLICABLE.  REQUIREMENTS  FOR  CERTIFYING  FDA  STATUS  FOR  EACH  IN- 
VESTIGATIONAL NEW  DRUG  TO  BE  USED  (SEE  REVERSE  SIDE  OF  THIS  FORM). 

';STITUTIONAL  REVIEW  BOARD  HAS  DETERMINED.  AND  THE  INSTITUTIONAL  OFFICIAL  SIGNING  BELOW  CONCURS  THAT 


EITHER  □  HUMAN  SUBJECTS  WILL  NOT  BEAT  RISK; 


OR  □  HUMAN  SUBJECTS  WILL  BE  AT  RISK. 


ANOt.  SEE  REVERSE  SIOC 


7.   NAME  AND  ADDRESS  OF  INST  rrUTlON 


UMI 


TELEPHONE  NUMBER 


DATE 


HHS-S96  (Rev   5-«0) 

ENCLOSE  THIS  EORM  WITH  THE  PROPOSAL  OR  RETIRS  IT  TO  REQVESTING  .AUESCY. 
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INVESTlGATION'AfHEW  DRUGS  -  AOOITIONAL  CERTIFICATION  REOUIHEMENT 

St<  IIO.\  Jtt.  1 7  Ol'  Tn  l.h:  45  Of  IHt:  0>J>'  '>/  hijcral  RcKxlatumz  stiiWi,    HVi.r.- j«  ■trKaiiizalion  isretimrtj  !i>  !>rrper--  -ir  r<i  Uihnut  a  ccr- 
•.•;i.  uTUJK    .  .  iinti  /»,'•  m<>ix><>al  inviiltrt  »t  mivsrifaiional  nrw  Jrug  Mithm  the  rniO'iinf  of  I'hf  I'/Ktd,  Drug,  en  J  O'imi'ric  1.),  the  Jrux  ihati 
K  ui,ritil'!-J  :,i  :!!•■  ■■■r»lJ.ui:vn  Uigi  liu-r  wiiii  it  nal.'ntcnt  I'lat  th,'  30-day  it-ley  nquir-'d  hy  21  Ch'H  IJ0.3(aj(2!  hji  etapteJ  end  llw  F»>dcn4 
l>n'  .\di»".titrj'ioi:  /(A  ■to:  prior  !o  rxpir^tlinn  "!  iinh  JO^y  inwijal.  r.-fusxii  'lull  ihc  sponsor  loiitir.ut'  to  miuhnld'H  to  n'srhcl  ui--  o] 
.•/.,   Jr'.r  in  hirt'-.i.i  \tht,ts.  or  I*-.-!  t'lf  h'otij  a»J  D'Uf  Administriiuirt  '.^s  »<ii\;J  the  Jilday  dcluv  rtquircmcnt  pmnjcd.  fcini'tcr.  that  m 
th'iic  cciCSin  «»*«A  f>>i  JO'Ja\  d.Jjy  intcrvdli^  n<it)i,r  cxp.yrdn'tr  hr.-r.  war.' J.  a  t.iitemi'Ti  ifisll  he  fi)rtivrJed  :o  DllflS upon  ntdt  expirih 
tii'n  or  upon  r^-cript  ofm  nwmfr  \'n  ccrrt/frff'».*»i  ihM  tx  ctfnttderej  icrrpieJhlf  unU  such  ftttemttt  furs  been  rcrrived. " 


INVESTIGATIONAL  riEW  ORUO  CtRTIFlCATION 


TO  C£R»»FV 

CI  tillFicAflON  OF 

t  n.r>i  iNa-  (ATTACH 


CQMIK.yKt4CZ  WITM  fOA  RF.QUiREV.tNTi  f"0«  PROPOSE  O  USE  OF  INVtSTIOATIONAL  NFV.;  DRUGS  IN  ADDITION  TO 
INS"!  ITUTIONAL  RtVlt.V  BOABO  APPROVAL.  THtl  FOCLOWtNG  HEPJOHT   FOPMAT  SHOULD  BF  USED  FOB 
ADDITIONAL  INDCtRTiFICATiONS  AS  NECESSAavj. 


•NO  FORVS 


r  -trn 


r»Avi   OF  ir 


DAIfc  OF  30 

if-'Jtiiar 


o< 


COOPtRATING  INSTITUTIONS  •  ADOITIOMAt  REPORTtt*;  REQUIRE WC'-^T 


I  iiA  is:  I, 


r~l 


FDA  15'? 


(Til 


FDA  iS73 


U  AIXOSI'ONSOB 


OPV  LHrMWATfONORrDAWAiVtn 
IE  PF.CJUIHES  l*-Otl  OWUPPCWiRT  ^C-  Aij-tf»C  •'} 


FOA  «ESTRtCTION 


SIGHATOftf   OF  INi/ESTIGArOn. 


. OATr 


CN  4(>.lCOF  Jifi. 


LC  45  OF  TMC  Cmt*  trf  Fr^rrtl  It^tmkttom  )Mny'..<'9  SI>CCIAL  RCQU'Af  MPF«T1  OH  f  mC  COMCUCT  Of  STuOlCS 
ItVITIES  IN  Wf<iCH  THERAAN7EEOR  PWIMf  CONTRACTOR  OK^  AINS  ACCESS  TO  ALL  OR  SOMK  OF  THC  »U*JCCTS 
Vx.lH  COOPFt»A'TINt3  INSTtTUTT  tONS  NOT  UNDER  ITS  CON!  HOU.  IN  OROCR  THAT  THE  DH>-*S  PE  FUCLV  INrORMFO,  THE 

VJiNii  bcpokT  li  ntaui'.STEO  when  applicable. 


•  iSL  I  OLI.UW.Nti  Bt 
MLSPONSIBILITV  FO 
NCCPSSARVJ 


'CRT  »  UMWAV  »-OB  t,»<:H  INSTITUTION  OTrtLR   Tt-tAN  GRANTEE  OR  CONTPACTING  ifviSriTtJTiON  •.'VIT^ 
^  MUr.'.AN  SUvlJLrrSPABTIClPftTtNO  MW7MIS  ACTIVITV:    (ATTACH  A30ITIONAL  REPORT  SHEETS  AS 


SUtt.(tCTSs 


INSTITUTIONAL  AUTHORIZATION  FOR  ACCf  SS  TO  SuajfCTS 


STATUS  (WARDS.  RLSlOENTS.  EM»uOVeeS,  I'ATIIINTS.  CTC  I 


NUMBER 

NAME  or  OfFICIAL  (RLEASC  RRINT)  . 


ACC  RANCC  .^. 


TITLE 


.TCLr^HOMC. 


NAME  ANO  AOORESSOr 

COOPEAAT'NO  INSTITUTION 


s|o^ 


OFFICIAL  UONATURC 


NOTES:   HI;  npol  of  mtoaifteaOon  if  fro^oml  m  tubrftbd  In  »«*My  tffttiDt  kumm  utti*ttt  ii'tvimnimtt 


HHS-596  (Rev.  S-80)  (8*Ck| 


••LUNG  GOOE  4tM-«1^ 
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Appendix  H 

OMB  0980-0016 

Expires:  2/85 

Clearance  Pending:  February  1988 

Instructions  for  Applying  for  Federal 
Assistance  from  HDS  Programs 

Introduction 

Use  of  Forms 

The  forms  included  in  this  "kit"  shall 
be  used  to  apply  for  all  new 
discretionary  grants  and  cooperative 
agreements  awarded  by  the  Office  of 
Human  Development  Services.  They 
shall  also  be  used  to  request 
supplemental  assistance,  proposed 
changes  or  amendments,  and  request 
continuation  or  refunding  for  previously 
approved  grants  or  cooperative 
agreements  from  the  Office  of  Human 
Development  Services.  An  original  and 
two  copies  of  the  forms  should  be 
submitted  to  the  responsible  grants 
management  office.  If  an  item  cannot  be 
answered  or  does  not  appear  to  be 
related  or  relevant  to  the  assistance 
required,  write  "NA"  for  not  applicable. 

Applications 

Applicants  for  new  awards  and 
competing  continuations  are  required  to 
submit  a  complete  application  which 
consists  of  Parts  I  (SF^24)  through  Part 
V.  Applicants  for  new  projects  must 
include  completed  Standard  Forms  441. 
Civil  Rights  Assurance  and  HHS — 641. 
Rehabilitation  Act  Assurance. 
Applicants  for  additional  funding  (such 
as  a  non-competing  continuation  or 
supplemental  grant]  or  amendments  to  a 
previously  submitted  application  should 
include  only  affected  pages.  Previously 
submitted  pages  whose  information  is 
still  current  need  not  be  resubmitted. 
Additionally,  applicants  for  certain  HDS 
programs  may  be  subject  to  Executive 
Order  12372.  Intergovernmental  Review 
of  Federal  Programs  (see  Attachments  1 
and  2).  These  applicants  must  follow  the 
instpjcfions  provided  relative  to 
E.\ecutive  Order  12372  coverage  where 
appropriate,  as  listed  on  page  11. 

Submission  of  Applicants 

(1)  Non-competing  Continuation 
Grants — Applicants  for  continuation 
grants  must  submit  these  forms  not  later 
than  90  days  prior  to  the  budget  period 
end  date. 

(2)  New  Projects  and  Competing 
Continuations — Applicants  for 
Assistance  to  support  new  projects  or 
for  competing  continuations  should  refer 
to  program  announcements  for 
information  regarding  deadline  dates  for 
submission  of  forms. 


Instructions  for  Completion  of  Part  I 
(SF-424) 

Section  I 

Applicants  shall  complete  all  items  in 
Section  I.  If  an  item  is  not  applicable, 
write  "NA".  If  additional  space  is 
needed,  insert  an  asterisk  (')  and  use 
Section  IV.  An  explanation  follows  for 
each  item. 

Item 

1.  Mark  appropriate  box. 
Preapplication  and  applir^Hc.-.  are 
described  '"  ^MB  rii.-v-uiar  A-102  and 
HDS  program  instructions.  Use  of  the 
SF-424  as  a  Notice  of  Intent  is  at  State 
option.  HDS  does  not  require  Notice  of 
Intent. 

2a.  Applicant's  own  control  number,  if 
desired. 

2b.  Date  Section  I  is  prepared. 

3a.  For  a  program  covered  by 
Executive  Order  12372.  enter  the  number 
assigned,  if  any.  by  the  State  Point  of 
Contact  Office.  Applications  submitted 
to  OHDS  must  contain  this  identifier,  if 
provided  by  the  State  Point  of  Contact. 
Note:  Item  22  of  this  form  must  be 
completed  for  programs  covered  by  E.O. 
12372. 

3b.  Date  identifier  is  assigned  by 
State. 

4a.-4h.  Enter  legal  name  of  applicant/ 
recipient,  name  of  primary 
organizational  unit  which  will  undertake 
the  assistance  activity,  complete 
address  of  applicant,  and  name  and 
telephone  number  of  person  who  can 
provide  further  information  about  this 
request. 

IF  THE  PAYEE  WILL  BE  OTHER  THAN 
THE  APPUCANT.  ENTER  IN  THE 
REMARKS  SECTION  "FAYEE ".  THE 
PAYEE  S  NAME.  DEPARTMENT  OR 
DIVISION.  COMPLETE  ADDRESS 
A.VD  EMPLOYER  IDENTIFICATION 
NUMBER  AND  DHHS  E.\TITY 
NUMBER. 

If  an  individual's  name  and/or  title  is 
desired  on  the  payment  instrument,  the 
name/or  title  of  the  designated 
individual  must  be  specified. 

5.  Enter  Employer  Identification  ^ 

Number  of  applicant  as  assigned  by  the 
Internal  Revenue  Service.  If  the 
applicant  organization  has  been 
assigned  a  DHHS  Entity  Number 
consisting  of  the  IRS  employer 
identification  number  prefixed  by  "1" 
and  suffixed  by  a  two-digit  number, 
enter  the  full  Entity  .Number.  If  applicant 
has  other  grants  with  DHHS  and  has 
been  assigned  a  Payee  Identification 
Number,  enter  PIN  in  parenthesis  () 
beside  employer  identification  number. 

6a.  Enter  the  Catalog  of  Federal 
Domestic  Assistance  number  assigned 


to  program  under  which  assistance  is 
requested.  If  more  than  one  program 
(e.g.,  joint  funding)  enter  "multiple"  and 
explain  in  Section  IV  remarks.  If 
unknown,  cite  Public  Law  or  U.S.  Code. 

6b.  Enter  the  program  title  from 
Catalog  of  Federal  Domestic  Assistance. 
Abbreviate  if  necessary. 

7.  Enter  title  and  appropriate 
description  of  project.  For  Notification 
of  Intent,  continue  in  Section  IV  if 
necessary  to  convey  proper  description. 
!f  project  affects  particular  sites  as,  for 
example,  construction  or  real  property 
projects,  attach  a  map  showing  the 
project  location. 

8.  Enter  appropriate  letter  to  designate 
grantee  type — "City"  includes  town, 
township  or  other  municipality.  If  the 
grantee  is  other  than  that  listed,  specify 
type  on  "Other"  line  eg..  Council  of 
Government.  Note:  Nonprofit 
organizations  which  have  not  previously 
received  HDS  program  support  must 
submit  proof  of  nonprofit  status. 

9.  Enter  Governmental  unit  where 
significant  and  meaningful  impact  cruld 
be  observed.  List  only  largest  unit  or 
units  is  affected,  such  as  State,  county, 
or  city.  If  entire  unit  is  affected,  list  it 
rather  than  subunits. 

10.  Identify  estimated  number  of 
persons  directly  benefiting  from  project, 
as  described  in  the  program  narrative. 

11.  All  applicants  for  new.  competing 
continuation  and  non-competing 
continuation  grants  should  enter  the 
letter  "A  ".  And  applicants  for 
supplemental  grant  funding  should  enter 
the  letter  "B". 

12.  Enter  amount  requested  or  to  be 
contributed  during  the  initial  funding/ 
budget  period  by  each  contributor. 
Where  allowable  the  value  of  in-kind 
contributions  should  be  included.  If  the 
action  is  a  change  in  dollaramount  of 
existing  grant  (a  revision  or 
augmentation),  indicate  only  the  amount 
of  the  change.  For  decreases,  enclose  the 
amount  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included, 
breakout  in  Section  IV.  For  multiple 
program  funding  use  totals  and  show 
program  breakdowns  in  remarks.  Item 
definitions:  12a.  amount  requested  from 
Federal  Government:  12b,  amount 
applicant  will  contribute;  12c.  amount 
from  State,  if  applicant  is  not  a  State: 
12d.  amount  from  local  government,  if 
applicant  is  not  a  local  government:  12e, 
amount  from  any  other  sources,  explain 
in  Section  IV.  Note:  Applicants  for 
research  grants  should  complete  12a  and 
12f  only. 

13a.  Self  explanatory. 

13b.  Enter  the  district(s)  where  most 
of  actual  work  will  be  accomplished.  If 
city-wide  or  Stale-wide  covering  several 
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districts,  write  "city-wide"  or  "State- 
wide". 

14.  Enter  appropriate  letter, 
nofinitions  are: 

A.  New.  A  submittal  for  the  first  time 
for  a  new  project  or  project  period 
(includes  competing  continuations). 

B.  Renewal.  Not  applicable  to  HDS 
Xrant  programs. 

C.  Revision.  A  modification  to  project 
after  the  initial  funding/budget  period 
and  within  the  approved  project  period. 

D.  Continuation.  Support  for  a  non- 
competing  continuation  project  after  the 
initial  funding/budget  period  and  within 
the  approved  project  period. 

E.  Augmentation.  (Referred  to 
elsewhere  in  these  instructions  and  in 
other  HDS  publications  as  a 
"supplemental'').  An  application  for 
additional  funds  for  a  project  previously 
awarded  funds  in  the  same  funding/ 
budget  period.  Project  nature  and  scope 
unchanged. 

15.  Enter  approximate  date  project  is 
expected  to  begin.  If  initial  budget 
period  is  other  than  12  months,  check 
item  21  and  explain  in  Part  IV. 

16.  Enter  estimated  number  of  months 
to  complete  project  after  Federal  funds 
are  available. 

17.  Complete  only  for  revisions  (item 
14c),  or  augmentations  (Supplements) 
|Iteml4e). 

18.  Date  application/preapplication 
must  be  submitted  to  HDS  in  order  to  be 
eligible  for  funding  consideration. 

19.  Name  and  address  of  the  Federal 
agency  to  which  this  request  is 
addressed.  Indicate  as  clearly  as 
possible  the  name  of  the  office  to  which 
the  application  will  be  delivered. 

20.  Enter  existing  Federal  grant 
identification  number  if  this  is  not  a  new 
request  and  directly  relates  to  a 
previous  Federal  action.  Otherwise 
write  "NA". 

21.  Check  appropriate  box  as  to 
whether  Section  IV  of  form  contains 
remarks  and/or  additional  remarks  are 
attached. 

Section  II 

Applicants  will  always  complete 
either  item  22a  or  22b  and  items  23a  and 
23b.  An  explanation  follows  for  each 
item. 

22a.  Complete  if  application  is  subject 
to  Executive  Order  12372  (State  review 
and  comment).  Note:  All  written 
comments  submitted  by  or  through  the 
Slate  Contact  must  be  attached,  if 
available.  Applicants  are  advised  of  the 
delay  of  funding  near  the  end  of  the 
fiscal  year,  if  a  timely  notification  to  the 
State  Contact  is  not  made. 

22b.  Check  if  application  is  not  subject 
to  E.0. 12372. 


23a.  Name  and  title  of  authorized 
representative  of  legal  applicant. 

23b.  Self  explanatory.  Note: 
Authorized  representative  signature 
cannot  be  signed  by  designee. 

Note. — Applicant  completes  only  sections  I 
and  I!.  Section  III  is  completed  by  Federal 
Agencies. 

Instructions  for  Completion  of  Part  II 

Negative  answers  will  not  require  an 
explanation  unless  the  responsible  HDS 
program  office  requests  more 
information  at  a  later  date.  All  "Yes" 
answers  must  be  explained  on  a 
separate  page  in  accordance  with  these 
instructions. 

Item  1 — Provide  the  name  of  the 
governing  body  establishing  the  priority 
system  and  the  priority  rating  assigned 
to  this  project.  If  the  priority  rating  is  not 
available,  give  the  approximate  date 
that  it  will  be  obtained. 

Item  2 — Provide  the  name  of  the 
agency  or  board  which  issued  the 
clearance  and  attach  the  documentation 
of  status  or  approval.  If  the  clearance  is 
not  available,  give  the  approximate  date 
that  it  will  be  obtained. 

Item  3 — Furnish  the  name  of  the 
approving  agency  and  the  approval  date. 
If  the  approval  has  not  been  received, 
state  approximately  when  it  will  be 
obtained. 

Item  4 — Show  whether  the  approved 
comprehensive  plan  is  State,  local  or 
regional;  or,  if  none  of  these,  explain  the 
scope  of  the  plan.  Give  the  location 
where  the  approved  plan  is  available  for 
examination,  and  state  whether  this 
project  is  in  conformance  with  the  plan. 
If  the  plan  is  not  available,  explain  why. 

Item  5 — Show  the  population  residing 
or  working  on  the  Federal  installation 
who  will  benefit  from  this  project. 
(Federally  recognized  Indian 
reservations  are  not  "Federal 
Installations") 

Item  6 — Show  the  percentage  of  the 
project  work  that  will  be  conducted  on 
Federally-owned  land  or  leased  land. 
Give  the  name  of  the  Federal 
installation  and  its  location. 

Item  7 — Briefly  describe  the  possible 
beneficial  and/or  harmful  effect  on  the 
environment  because  of  the  proposed 
project.  If  an  adverse  environmental 
effect  is  anticipated,  explain  what  action 
will  be  taken  to  minimize  it. 

Item  8 — State  the  number  of 
individuals,  families,  businesses,  or 
farms  this  project  will  displace.  Federal 
agencies  will  provide  separate 
instructions,  if  additional  data  is 
needed. 

Item  9 — Show  the  Catalog  of  Federal 
Domestic  Assistance  number,  the 
program  number,  the  type  of  assistance, 
the  status,  the  amount  of  each  project 


where  there  is  related  previous,  pending 
or  anticipated  assistance  from  another 
funding  source. 

Instructions  for  Completion  of  Part  III 

This  form  is  designed  so  that 
application  can  be  made  for  funds  to 
support  one  or  more  functions  or 
activities.  Generally,  HHS  funded 
programs  does  not  require  a  breakdown 
by  function  or  activity.  Therefore,  only 
Line  1  need  be  completed.  However. 
Head  Start,  funded  by  the 
Administration  for  Children.  Youth  and 
Families  requires  that  activities 
commonly  identified  by  program 
accounts  be  displayed  separately  on 
individual  lines  (Lines  1-4  under  Section 
A  and  Columns  1-4  under  Section  B). 

Since  HDS  programs  award  funds  to 
support  activities  for  budget  periods 
which  are  generally  12  months  in 
duration.  Section  A.  B,  C.  and  D  must 
provide  budget  information  for  the 
requested  budget  period.  Section  E 
should  reflect  the  need  for  Federal 
assistance  in  subsequent  budget 
periods. 

Applicants  for  research  grants  are  not 
required  to  complete  information  items 
related  to  non-Federal  share.  Rather, 
research  cost  sharing  shall  be  negotiated 
separately  with  the  funding  office. 

Section  A — Budget  Summary 

Lines  1-4 

Col.  (a):  For  applications  pertaining  to 
a  single  grant  program  and  not  requiring 
a  functional,  activity  or  program  account 
breakout  enter  on  Line  1  under  Column 
(a)  the  Federal  Domestic  assistance 
Catalog  program  title  (See  attached 
listing).  For  "Head  Start",  enter  the 
activities  (program  accounts)  name  and 
number  for  which  funds  are  being 
requested  on  separate  lines. 

Col.  (b):  Enter  appropriate  Catalog  of 
Federal  Domestic  Assistance  number. 
For  "Head  Start",  enter  the  activities 
(program  accounts)  name  and  number 
for  which  funds  are  being  requested  on 
separate  lines. 

Col.  (c)-(g):  For  new  applications, 
leave  Column  (c)  and  (d)  blank.  For  each 
line  entry,  enter  in  Columns  (e),  (f).  and 
(g)  the  appropriate  amounts  needed  to 
support  the  project  for  the  first  budget 
period.  Applicants  for  research  grant 
should  make  no  entries  in  Column  (f). 

For  non-competing,  or  competing 
continuation  applications,  enter  in 
Columns  (c)  and  (d)  the  estimated 
amounts  for  funds  which  will  remain 
unobligated  at  the  end  of  the  current 
budget  period.  Enter  in  columns  (e),  (f), 
and  (g)  the  appropriate  amounts  needed 
to  support  the  project  for  the  new  budget 
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pt-nud.  (Applicants  for  res(;urf;h  grdnts 
should  make  no  entries  in  Columns  jd) 
or  |f).  Column  (jj)  should  etiunl  the  lotiil 
of  Column  (e)  and  Column  (F) 

For  augunientation  (supplements)  nrn! 
(  hun^pn  to  e.xisiing grants,  leave 
Columns  (c)  and  (d)  blank  and  enter  in 
Columns  (e)  and  (f)  the  amount  of 
ini:rpdse  or  decrease  of  Federal  and  non 
Federal  funds,  as  appropriate.  Enter  m 
Column  (g)  the  new  total  budgeted 
amount  (Federal  and  non-Federal) 
which  mcludes  the  previously 
authorized  total  budgeted  amounts  for 
the  current  budget  period  plus  or  minus, 
as  appropriate,  the  amounts  shown  in 
Columns  (e)  and  (f).  The  amount(s)  in 
CUilunin  (g)  should  not  equal  the  sum  of 
the  .imounts  in  Columns  (e|  and  (f) 
Applicants  for  research  grants  should 
make  no  entries  in  columns  (d)  or  (Fl 

line  5 

F.nler  the  totals  for  all  columns 
completed. 

St'ctior  B — Budget  Categorirs 

Column  1-5 

in  the  Column  heading  (1)  through  (4). 
ruler  the  same  titles  of  the  grant 
programs  and/or  program  accounts 
shown  on  Lines  1  through  4.  Column  (a). 
Section  A.  For  each  grant  program  or 
activity  (program  account)  entered  m 
(Columns  (1)  through  (4)  enter  the  total 
requirements  for  Federal  funds  by  obj«'ct 
class  categories  and  enter  total  in 
(-olumn  5. 

Allowability  of  costs  are  governed  by 
applicable  cost  principles  set  forth  in 
Subpart  Q  of  45  CFR  Part  74  and  the 
MDS  Grants  Administration  Manual 

Personnel — Line  6a:  Enter  the  total 
( osts  of  salaries  and  wages  of 
applicant/grantee  staff.  Do  not  include 
c«)sts  of  consultants  or  personnel  costs 
of  delegitte  agencies.  (See  Section  F 
Line  21.  for  additional  requirements) 

Fringe  Benefits — Line  fib:  Enter  the 
total  costs  of  fringe  benefits  unless 
tre.ited  as  part  of  an  approved  indirect 
cost  rate.  Provide  break-down  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs. 

Trinel — Line  6c:  Enter  total  costs  cl 
oiil-of-town  travel  for  empUiyees  of  the 
project.  Do  not  enter  costs  for 
consultant's  travel  or  local 
transportation.  Provide  justification  for 
requested  travel  costs.  (See  Line  6h  a.nd 
Si'ctitm  F.  Line  21.  for  additional 
instructions). 

F.qiiipnifnt — Line  6d:  Enter  tht-  total 
costs  of  all  equipment  to  be  acquired  b> 
the  project:  "Equipment"  means  an 
article  or  tangible  personal  property 
having  a  useful  life  of  more  than  two 
years  and  an  acquisition  cost  of  $.'00  or 


more  per  unit.  An  applicant  may  us(r  its 
own  definition  of  equipment,  provideil 
thai  such  a  definition  would  at  least 
include  all  tangible  personal  properly  as 
defined  in  the  preceeding  sentence.  (See 
Section  F  Line  21  for  additional 
requirements). 

Supplies — Line  6e:  Enter  the  total 
casis  of  all  tangible  personal  propertv 
(supplies)  other  than  that  included  on 
line  6d. 

Contractual— Una  6f:  Enter  the  total 
costs  of  all  contracts,  including  (1 1 
procurement  contracts  (except  those 
whi(  h  belong  on  other  lines  such  as 
equipment,  supplies,  etc.).  and.  (2) 
contracts  agreements  with  secondary 
recipient  organizations  including 
tfelegate  agencies.  Also  include  any 
contracts  with  organizations  of  the 
provision  of  technical  assistance.  Do  not 
include  payments  to  individuals  on  this 
line.  .Attach  a  list  of  contractors 
indicating  the  name  of  the  organizatum: 
the  purpose  of  the  contract:  statement 
(scope)  of  work:  period  of  performance: 
and  the  estimated  dollar  amount  of  the 
award.  If  the  .Name  of  Contractor.  Scope 
of  Work  and  estimated  total  is  not 
available  or  has  not  been  negotiated, 
include  in  Line  h.  "Other".  (.Note: 
Whenever  the  applicant/grantee  intends 
to  delegate  part  or  all  of  the  program  to 
another  agency,  the  applicant/grantee 
must  submit  sections  A  and  B  of  Part  (II. 
Budget  Section,  completed  for  each 
delegate  agency  by  agency  title,  along 
with  the  required  supporting  informaticm 
referenced  in  the  applicable 
instructions.  The  total  cost  of  all  such 
agencies  will  be  part  of  the  amount 
shown  on  Line  6(f).  Provide  back-up 
documentation  identifying  .Name  of 
contractor,  purpose  of  contract  and 
major  cost  elements. 

Construction — Line  6g:  Enter  the  costs 
of  alterations  or  renovation.  Provide 
narrative  justification  and  breakdown 
or  costs.  New  construction  is 
unallowable. 

Other— Ui\e  6h:  Enter  the  total  of  all 
other  costs.  Such  costs,  where 
applicable,  may  include,  but  are  not 
limited  to,  insurance,  food,  medical  and 
dental  costs,  (noncontractural).  fees  and 
travel  paid  directly  to  individual 
consultants,  local  transportation  (all 
travel  which  does  not  require  per  diem 
IS  considered  local  travel),  space  and 
equipment  rentals,  printing  and 
publication,  computer  use.  training  costs 
including  tuition  and  stipends,  training 
service  costs  including  wage  payments 
to  individuals  and  supportive  service 
payments,  and  staff  development  costs 

Total  Direct  Charges — Line  6i:  Show 
the  totuls  of  Lines  6(a)  through  6(h). 

Indirect  Charges — Line  6j:  Enter  the 
total  amount  of  indirect  costs.  If  no 


indirect  costs  are  requested  enter 
"none  ".  1  his  line  should  be  used  onl> 
when  the  applicant  (except  local 
governments)  has  an  indirect  cost  rate 
approved  bv  the  Department  of  Kealth 
and  Human  Service's.  If  rate  has  recently 
been  approved,  please  enclose  a  copy  of 
current  rate.  Local  governments  shall 
enter  the  amount  of  indirect  costs 
determined  in  accordance  with  HI  IS 
requirements.  In  the  case  of  training 
grants  to  other  than  State  or  local 
governments,  the  reimbursement  of 
indirect  costs  will  be  li.mited  to  the 
lesser  of  actual  indirect  costs  or  8 
percent  of  the  amount  allowed  for  direct 
costs  exclusive  of  any  equipment 
charges,  rental  of  space,  tuition  and 
fees,  postdoctoral  training  allowances, 
contractural  items,  and  alteration  and 
renovations.  It  should  be  noted  that 
when  an  indirect  costs  rate  is  requested, 
these  costs  included  in  the  indiret.t  cost 
pool  should  nut  be  also  charged  as 
direct  costs  to  the  grant. 

Total-lAnc  6k:  Enter  the  total 
amounts  of  Lines  6(i)  and  6(j).  For  all 
new  competing  and  non-competing 
continuation  applications,  the  total 
ami;unt  shown  in  Column  (5).  Line  6(k). 
should  be  the  same  as  the  amount  in 
Section  A.  Column  (e).  Line  5. 

For  all  supplements  or  changes,  the 
total  of  the  amount  shown  in  Columns 
(1)  through  (4)  should  equal  the  amount 
shown  in  Section  A.  Line  5{el.  The 
amount  shown  in  Column  (5)  should 
include  the  cumulative  total  of  the 
previously  approved  Federal  share  for 
the  current  budget  period  plus  minus,  as 
iippropriate.  the  increase  or  decrease  of 
P'ederal  funds. 

Program  Income — Line  7:  Enter  Ihi; 
estimated  amount  of  income,  if  any. 
expected  to  be  generated  from  this 
project.  Do  not  add  or  substract  this 
amount  from  the  total  project  amount. 
Show,  in  the  program  narrative 
statement,  the  nature  and  source  of 
income. 

Section  C — Son-Federal  Resources 

I.  me  8-11 

Enter  amounts  of  non-Federal 
resources  that  will  be  used  to  support 
the  project.  (Applicants  for  research 
grants  should  not  complete  this  Section 
but  will  negotiate  appropriate  cost 
sharing  arrangements  with  the  funding 
office).  Provide  a  brief  explanation,  on  a 
separate  sheet,  showing  the  type  of 
contribution,  and  whether  it  is  in  cash  or 
in-kind.  If  in-kind,  is  allowable  and 
included,  show  the  basis  for 
computation  including: 
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(1)  Numbers  and  types  of  volunteers 
and  rates  at  which  their  services  are 
valued: 

(2)  Valuation  of  donated  space  (use 
only)  including  number  of  square  feet 
and  value  assigned  per  square  foot;  and 

(3)  Determination  of  depreciation  and 
use  allowance  for  grantee-owned  space; 
llnclude  statement  whether  space  was 
purchased  or  constructed,  totally  or  in 
part  with  federal  funds  for  items  (2)  and 

(3)1- 

(4)  Type  and  value  of  other  in  kind 
contributions  expected. 

Column  (a):  Enter  the  program  title  or 
aclivilics  (program  accounts)  as  in 
Column  [a\  Section  A. 

Column  lb):  Enter  the  amount  of  cash 
and  in-kind  contribv^tions  to  be  made  by 
the  applicant.  1 

Column  (c):  Enter  the  State 
contribution.  If  the  applicant  is  a  State 
agency,  enter  the  non-t'ederal  funds  to 
be  contributed  by  the  State  other  than 
the  applicant  State  agency. 

Column  (d):  Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made 
from  all  other  sources. 

Column  (e):  Enter  the  totals  of 
Columns  (b)  (c),  and  (d). 

Line  12  I 

Enter  total  of  eacn  of  Columns  (b) 
through  (e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5. 
Column  (f).  Section  A. 

Section  D — Forecasted  Cash  Needs 

Line  13 

Enter  the  amount  of  Federal  cash 
needed  for  this  grant,  by  quarter,  during 
the  budget  period. 

Line  14 

Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during 
the  budget  period.  (Applicants  for 
research  grants  should  not  complete  this 
line). 

Line  15 

Enter  the  totals  of  amounts  on  Line  13 
and  14. 

Section  E— Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  Projects 

Line  16-19 

Enter  in  Column  a)  the  same  program 
title  or  activities  (program  accounts)  as 
in  Column  (a)  Section  A.  For  new  or 
competing  continuation  or 
noncompeting  continuation  grant 
applications,  enter  in  the  proper 
columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the 
program  or  project  over  the  succeeding 
budget  periods  (usually  in  years).  Do  not 
enter  current  year  budget  amount;  enter 


second,  third,  fourth,  and  fifth  year 
budget  estimate  needs.  This  Section 
need  not  be  completed  for  Headstart 
applicants  with  indefinite  project 
periods  or  for  revisions  or  supplements 
for  the  current  budget  period  which  do 
not  increase  the  general  level  of  support. 

Line  20 

Enter  the  totals  of  each  of  the 
Columns  (b)  through  (e). 

Section  F— Other  Budget  Information 

Line  21 

Use  this  space  to  fully  explain  and 
justify  the  major  items  included  in  the 
budget  categories  shown  in  Section  B. 
Include  sufficient  detail  to  facilitate 
determination  of  allowability,  relevance 
to  the  project,  and  cost  benefits. 
Particular  attention  must  be  given  to  the 
explanation  of  any  requested  direct  cost 
budget  item  which  requires  explicit 
approval  by  the  HDS  program  office. 
Budget  items  which  require 
identification  and  justification  shall 
include,  but  not  be  limited  to,  the 
following: 

1.  Salary  amounts  and  percentage  of 
time  worked  for  those  key  individuals 
who  are  identified  in  the  project 
narrative. 

2.  Any  foreign  travel; 

3.  A  list  of  ail  equipment  (See  Part  III, 
Section  B,  Line  8d)  and  estimated  cost  of 
each  item  to  be  purchased.  Need  for 
equipment  must  be  supported  in 
program  narrative. 

4.  Contractual:  Nfajor  items  or  groups 
of  smaller  items;  and 

5.  Other:  group  and  major  categories, 
e.g.,  consultants,  local  transportation, 
space  rental,  training  allowances,  staff 
training,  computer  equipment,  etc. 
Provide  a  complete  break-down  of  all 
costs  that  make  up  this  category. 

Line  22 

Enter  the  type  of  indirect  rate 
(provisional,  final  fixed)  that  will  be  in 
effect  during  the  funding  period,  the 
estimated  amount  of  the  base  to  which 
the  rate  is  applied  and  the  total  indirect 
expense.  Also,  enter  the  date  HDS 
approved  the  rate,  where  applicable. 
Attach  a  copy  of  rate  agreement  if 
recently  approved. 

Line  23 

Provide  any  other  explanations 
required  or  deemed  necessary. 

Executive  Order  12372  Coverage 

1.  General 

Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  provides  for  the  State  and 
local  government  coordination  and 


review  of  proposed  Federal  financial 
assistance.  Certain  applicants  for  HDS 
grants  must  comply  with  the  provisions 
of  E.0. 12372  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities."  The 
following  table  provides  a  listing  of  all 
HDS  assistance  programs  identified  by 
Catalog  of  Federal  Domestic  Assistance 
Number  (CFDA),  and  shows  those 
programs  and  activities  which  are 
covered  by  E.0. 12372  and  those  which 
are  exempt  from  coverage. 

Federally  recognized  Indian  Tribes 
are  exempt  from  the  provisions  and 
requirements  of  E.0. 12372  (see  48  FR 
29196  dated  June  24, 1983). 

States  may  design  their  own 
processes  for  reviewing  and  commenting 
on  proposed  Federal  assistance  under 
certain  Federal  programs.  States 
adopting  a  review  process  under  the 
E.0.  will  have  designated  a  State  official 
or  organization  to  act  as  the  State's 
"Single  Point  of  Contact"  (SPOC)  for 
sending  official  State  recommendations 
to  HDS.  Applicants  with  projects  subject 
to  E.0. 12372  review  must  adhere  to  the 
requirements  of  their  State  processes. 

2.  Procedures  for  New  and  Competing 
Continuation  Applications 

E.0. 12372  requires  applicants  for  new 
and  competing  continuation  grants  and 
cooperative  agreements  to  coordinate 
their  plans  at  the  State  and  local  levels 
through  the  State  SPOC.  Names  and 
addresses  of  the  State  SPOC  are  listed 
in  the  Federal  Register  announcement 
soliciting  applications  or  in  the 
application  kit.  A  current  listing  can  also 
be  obtained  from  the  regional  or 
headquarters  grants  management  office. 
Potential  applicants  should  contact  their 
State  SPOC  at  the  earliest  feasible  tinte 
and  notify  them  of  their  intent  to  appl* 
for  Federal  assistance.  Many  State       ( 
offices  have  their  own  notification  forms 
and  instructions,  and  applicants  should 
obtain  this  material  directly  from  them. 

Applications  submitted  to  HDS  must 
respond  to  the  E.0. 12372  Certification. 
Item  22  on  Standard  Form  424.  HDS  will 
notify  the  State  SPOC  of  any  application 
covered  by  E.0. 12372  that  does  not 
indicate  that  the  State  contact  has  had 
an  opportunity  to  review  it.  Therefore, 
failure  to  notify  the  State  of  the 
proposed  application  to  HDS  may  result 
in  a  delay  of  funding  as  HDS  will  not 
make  an  award  without  assurance  of 
compliance  with  this  process. 

State  SPOC  offices  have  sixty  (60) 
days  after  the  HDS  deadline  date  for  the 
receipt  of  applications  in  which  to 
review  and  resolve  problems  with  the 
applicant  and  submit  comments  to  HDS. 
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,1  l*nH.edures  for  Non-Compf'tinj; 
Ciinlinuation  Applications 

Appliciinls  for  non-competing 
(ontinu.'ilions  of  awards  covered  l».v  HO. 
Ij;tr2  mu.st  contact  the  Stiite  SPOC 
re^rding  their  application  at  the 
(■artiest  possible  time.  Applications 
siitimilied  to  HDS  must  respond  to  the 
E.O.  12J72  Certification.  Hem  22  on  the 
Stand.ird  Form  424.  HUS  will  notify  the 
Slate  SIOC  of  the  receipt  of  any 
covered  program  application  which  hai« 
no  indication  that  the  State  process  has 
had  an  opportunity  for  review. 

The  closing  date  for  submission  of 
Slate  comments  is  thirty  (1*0)  days  after 
the  deadline  date  for  receipt  of 
•ipplications.  Applicants  are  advised  to 
make  clear  to  the  SPCX^  that  they  are 
applying  for  a  non-competing 
i.ontintiation  award  with  a  thirty  day 
rather  than  a  sixty  (fiO)  day  review 
p«'ri(Kl 


\Harhment  2 


HDS  Programs  ano  Acrivaies  Covered  bv 
Executive  Order  12372 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

I OPP-30000/34B;  PH-FRC  2853-41 

Intent  To  Cancel  Registration  of 
Pesticide  Products  Containing  Captan; 
Availability  of  Position  Document  2/3 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Preliminary  notice  of 
dflermination  concluding  the  special 
review  of  pesticide  products  ccntainin}{ 
captan:  proposed  notice  of  intent  to 
cancel  registration  of  products 
containing  captan:  notice  of  transmittal 
of  proposed  notice  of  intent  to  cancel  to 
Secretary  of  Agriculture  and  Scientific 
.Advisory  Panel;  notice  of  availability  of 
position  document. 

summary:  This  Notice  describes  EPA's 

preliminary  determination  regarding  the 
risks  and  benefits  associated  with  the 
use  of  pesticide  products  containing 
captan  to  control  fungi  in  agricultural 
and  non-agricultural  applications.  EPA 
has  concluded  that  studies  conducted  on 
nice  and  rats  ha\e  shown  statistically 
sijinificant  increases  in  incidences  of 
certain  tumors.  Furthermore,  the  use  of 
captan  has  been  found  to  result  in 
dietary  and  environmental  exposure 
thiit  may  pose  unreasonable  risks  to 
human  health  unless  certain  steps  are 
taken.  EPA  proposes  to  cancel  or  deny 
Federal  registrations  of  products 
containing  captan  for  use  on  food  crops. 
In  its  final  decision,  however.  EP.*\  will 
continue  any  use  on  food  where  data  are 
submitted  which  demonstrate  that 
captan  residues  on  food  are  sufficiently 
Unver  than  EPA's  estimates  or  that 
alternative  application  methods  will 
sufficiently  reduce  dietary  exposure  to 
captan.  EPA  is  also  proposing  to  require 
that  protective  clothing  and/or 
equipment  be  worn  for  specific 
agricultural  and  non-agricultural  uses  of 
captan.  EP.A  is  not  proposing 
cancellation  of  non-food  uses;  however, 
revised  labeling  vvill  be  required  on  the 
products  intended  for  these  uses. 
DATE:  Written  comments  must  be 
r»(  eived  on  or  before  .August  5.  1985. 
ADDRESS:  Submit  three  copies  of  written 
t.onin.cnts  identified  with  the  document 
ccntrol  number '  OPP-30000/34n"  by 
mail  to; 

Information  Services  Section.  Program 
Management  and  Support  Division 
{TS-757C).  Office  of  Pesticide 
I'rogro.ms.  Environmental  Protection 
Agencv.  401  M  St..  SW.  Washington. 
D.C.  20460. 
In  person,  deliver  comments  to:  Room 
236.  CM=2. 1921  Jefferson  Davis 
Highway.  .Arlington.  V'.A. 


Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Bruce  Kapner,  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington, 
DC.  20460. 

Office  location  and  telephone  number; 
Rm.  711.  CM  =2,  1921  Jefferson  Davis 
Highway.  Arlington.  VA.  (703-557- 
7400. 

SUPPL£MENTARY  INFORMATION: 
I.  Introduction 

Pesticide  products  containing  the 
active  ingredient  captan,  or  N- 
trichloromethylthio-4-cyclohexene-l,2- 
dicarboximide,  have  been  registered  in 
the  United  States  since  1951.  Stauffer 
Chemical  Company  and  Chevron 
Chemical  Company  produce  the 
technical  material  used  to  formulate  the 
pesticide  products.  The  technical 
material  is  also  imported  from  Israel  and 
Taiwan.  EPA  records  indicate  that  there 
are  approximately  600  federally 
registered  pesticide  products  containing 
the  active  ingredient  captan  and  that 
these  registrations  are  held  by  139 
registrants. 

Captan  acts  as  a  protectant  against 
fungal  diseases.  Approximately  9  to  10 
million  pounds  of  captan  are  used  in  the 
United  States  annually  as  a  fungicide  on 
many  food  crops  and  plant  seeds  and 
also  for  several  non-agricultural 
applications.  The  largest  use  of  captan  is 
on  apples,  which  represents  about  30 
percent  of  total  annual  usage  (2.9  million 
pounds).  Th^  other  large  crop  uses  are 
peaches  (1.1  million  pounds),  almonds 
(0.9  million  pounds),  soybean  treatment 
(0.9  million  pounds),  strawberries  (0.7 
million  pounds)  and  corn  seed  treatment 
(0.7  million  pounds). 

Smaller  quantities  of  captan  are  also 
used  to  control  fungi  on  other  fruits, 
vegetables,  plant  seeds,  field  and 
ornamental  crops,  home  gardens,  forest 


nurseries,  turf,  and  food  crop  packing 
boxes.  The  non-agricultural  uses  of 
captan  are;  On  home  wall  surfaces,  in 
oil-based  paints,  lacquers,  paper, 
wallpaper  paste,  plasticizers, 
polyethylene,  vinyl,  rubber  stabilizers, 
and  textiles,  and  in  combination  with 
insecticides  on  food  crops,  in  seed 
treatments,  and  on  household  pels.  The 
Food  and  Drug  Administration  has  also 
registered  a  number  of  products 
containing  captan.  such  as  cosmetics 
and  pharmaceuticals. 

EPA  issued  a  Notice  of  Rebuttable 
Presumption  Against  Registration 
(RPAR)  and  Continued  Registration  of 
Pesticide  Products  Containi.ng  Captan 
which  was  published  in  the  Federal 
Register  of  August  18, 1980  (45  FR 
54938).  That  review  revealed  that 
pesticide  products  containing  captan 
met  several  of  EPA"s  risk  criteria  for 
intensive  review  of  the  risks  and 
benefits  to  determine  whether  continued 
registration  will  cause  unreasonable 
adverse  effects  on  the  environment. 
Specifically.  EPA  determined  that 
pesticide  products  containing  captan 
met  or  exceeded  EPA's  risk  criteria  for 
oncogenicity  and  mutagenicity  under  40 
CFR  162.11(a)(3).  EPA  recently  proposed 
changing  these  criteria.  However, 
captan  would  have  exceeded  these  new 
criteria.  EPA  also  proposed  changing  the 
name  of  the  RPAR  review  to  Special 
Review,  which  is  the  term  used 
throughout  this  notice. 

The  purpose  of  a  Special  Review  is  to 
collect  and  consider  information 
relevant  to  the  risks  and  benefits  of  a 
pesticide  in  order  to  determine  whether  ', 
products  containing  that  pesticide  meet, 
the  applicable  statutory  standard  for 
registration.  Accordingly,  in  its  Notice  ,  ■*" 
announcing  the  initiation  of  a  Special 
Review,  EP.A  invited  comments  from  the 
public  on  its  analysis  of  the  risks  and 
benefits. 

Based  on  information  received  in 
public  comments,  as  well  as  on         ' 
additional  analyses  performed  since  the 
Special  Review  process  began.  EPA  has 
made  a  preliminary  determination  of  its 
regulatory  postion  on  the  registration  of: : 
products  containing  captan.  The  EPA's  ■ 
position  is  set  forth  in  this  Notice,  and , 
the  basis  for  EPA's  actions  is  explained: 
more  fully  in  EPA  s  Position  Document  : 
2/3  (PD  2/3).  Copies  of  the  PD  2/3  are 
available  upon  request  from  the  contact 
person  listed  at  the  beginning  of  this 
Notice. 

In  accordance  with  FIFRA.  EI^A  is 
sending  a  copy  of  this  Notice  and  its  PD 
2/3  to  the  Secretary  of  Agriculture  and 
the  Scientific  Advisory  Panel  for  the 
required  30-day  review.  EPA  is  also 
inviting  public  comment  on  these 
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doojmenls  within  45  days.  After 
rov'Rwing  any  comments  received 
within  the  applicable  time  limits,  EPA 
will  ditermine  what  final  regulatory 
position  and  actions  are  appropriate. 

KPA  would  like  to  point  out  (hat  it  is 
also  concerned  about  the  alfRrnative 
funj^inides  to  capt-in  Data  available 
indic.iite  thai  fungicides,  as  a  class, 
present  toxicologica!  Jjroblems.  EPA  is 
loncemed  that  the  proposed  regulatory 
doc  ision  regarding  food  uses  of  ciptan 
m.Ty  encourage  users  to  switch  to 
alterr.ative  (hemicals  which  may  also 
have  toxicological  problems.  EPA  is 
ourrnritly  examiniiig  or  will  examine 
i^ach  alternative  fungicide  in  turn  either 
Ihrovgh  the  Special  Review  or 
Registration  Standard  processes.  EPA 
fiicourages  registrants  to  generate  data 
on  safer  and  less  toxir,  chemicals  and  to 
dpvel;»p  alternative  methods  to  control 
fungal  infestations  on  crops. 

II.  Legal  Background 

In  order  to  obtain  a  registration  for  a 
pesticide  under  FIFRA,  an  applicant  for 
registration  mu.st  demonstrate  that  the 
pesticide  satisfies  the  statutory  standard 
for  registration.  Thai  standard  requires, 
among  other  things,  that  the  pesticide 
performs  its  intended  function  without 
causing  "unreasonable  adverse  effects 
on  the  environment."  defined  as  "any 
unreasonable  risk  to  man  or  the 
environment,  taking  iiito  account  the 
economic,  social  and  environmental 
costs  and  benefits  of  the  use  of  any 
pesticide"  in  FIFRA  sec.  2(bb).  This 
standard  requires  a  finding  that  the 
benefits  of  the  use  of  the  pesticide 
exceed  the  risks  of  use,  when  the 
pesticide  is  used  in  compliance  with  the 
terms  and  conditions  of  registration  or 
in  accordance  with  commonly 
i.>cognizcd  practice. 

The  l)iirden  of  proving  that  a  pesticide 
satisfies  the  standard  for  registration 
rests  on  the  proponents  of  registration 
and  continues  as  long  as  the  registration 
remains  in  effect.  Under  section  6  of  ' 
FiKRA.  the  Administrator  m,-iy  cancel 
the  registration  of  a  pesticide  or  require 
modification  of  the  terms  and  conditions 
of  registration  whenever  he  de'ermines 
that  the^esticide  appears  to  cause 
unreasonable  adverse  effects  on  the 
environment. 

In  determining  whether  the  risks  of  a 
registered  pesticide  outweigh  its 
benefits,  EPA  considers  possible 
changes  to  the  terms  and  conditions  of 
registration  which  can  reduce  ri.'^ks  and 
the  impacts  of  such  modiHcations  on  the 
benefits  of  use.  If  EPA  determines  that 
such  changes  reduce  risks  to  the  level 
where  the  benefits  outweigh  the  risks,  it 
may  require  that  such  changes  be  made 
in  the  terms  and  conditions  of  the 


registration.  .Alternatively.  EPA  may 
determine  that  no  chanj^e  in  the  terms 
and  conditions  of  a  registration  wili 
adequately  assure  that  use  of  the 
prsticide  will  not  pose  unreasonable 
adverso  effects. 

In  that  event,  the  Administrator  may 
issue  a  notice  of  his  intent  to  cancel  the 
registration  or  to  hold  a  hearing  to 
determine  whether  it  should  be 
cancelled  under  FIFR.A  sec.  6lb).  Li 
determining  whether  to  issue  such  a 
notice,  the  Administrator  must  lake  into 
account  the  impact  of  the  action  on 
production  and  prices  of  agricultural 
commodities,  retail  food  piices.  and 
otherwise  on  the  agricultural  economy. 
At  least  60  days  before  formally  issuing 
such  a  notice,  he  must  inform  the 
Secretary  of  Agriculture  in  writing  of  the 
substance  of  the  proposed  .ictions  and 
supply  the  Secretj'iy  with  an  analysis  of 
the  expected  impact  on  the  agrcultural 
economy.  At  the  same  lime,  the 
.Administrator  is  required  to  submit  the 
proposal  to  the  Scientific  Advisory 
Panel  (Panel)  fur  comment  as  to  the 
impact  on  health  and  the  environment  of 
the  action  proposed  in  cancellation 
notices  under  FIFRA  sec.  25{d). 

EPA  also  follows  a  practice  of 
mforming  the  public  of  the  EPA's 
proposals  to  issue  cancellation  notices 
so  that  registrants  and  other  interested 
persons  can  also  comment  or  provide 
relevant  information  before  any  final 
Notice  of  Intent  to  Cancel  is  issued. 
Registrants  and  other  interested  persons 
iin  invited  to  review  the  data  upon 
which  the  proposal  is  based  and  to 
submit  data  and  information  to  address 
whether  EPA's  initial  determination  of 
risk  was  in  error.  In  addition  to 
submitting  evidence  relating  to  risk, 
conimenters  may  submit  evidence  as  to 
whether  any  economic,  social,  and 
environmental  benefits  of  use  of  the 
pesticide  outweigh  the  risks  of  use. 

If.  after  reviewing  the  comments 
received.  EPA  decides  to  issue  a  Notice 
of  Intent  to  Cancel  captan  products,  any 
adversely  affected  person  may  request  a 
hearing  to  challenge  the  action.  In  the 
hearing,  any  party  opposing  cancellation 
would  have  an  opportunity  to  present 
data,  witness  testimony,  and  other 
evidence  to  show  that  the  registrations 
of  captan  should  be  permitted  to 
continue.  Other  interested  parties  could 
intervene  to  present  evidence  in  favor  of 
cancellation.  At  the  end  of  the  hearing 
EPA  will  decide  on  the  basis  of  the 
evidence  presented  whether  or  not  to 
cancel  or  restrict  the  registration  of 
captan  products.  If  no  hearing  is 
requested,  each  registration  would  be 
cancelled  by  operation  of  law  30  days 
after  receipt  by  the  registrant  or 


publication  in  the  Federal  Register  of  the 

final  notice.  whiche\  er  occurs  later 

HI.  Summary  of  Risk  and  Benefil 
Determinations  and  Proposed 
Regulatory  .'\ctions 

EPA  has  considered  information 
relating  to  the  risks  of  continued  use  of 
captan  as  well  as  the  benefits  to  the 
agricultural  economy  derived  from  use 
of  the  chemical.  Detailed  discussion  of 
the  risk  and  benefit  information 
considered  by  EPA  is  found  in  the 
captan  PD  2/3.  That  document  fully  sots 
forth  the  reasons  for  proposing  to  issue  a 
Notice  of  Intent  to  Ca.nce!  registrations 
of  pesticide  products  containing  captan 
for  use  on  food  crops  and  for  pi  nposing 
cert;i;n,.changes  to  the  terms  and 
conditioris  of  registration  of  products  for 
certain  pther  agricultural  .ind  non- 
agricultural  uses.  The  following 
summarizes  the  information  contained 
in  the  PD  2/3. 

A.  Summery  of  Risk  Determinotinns 

The  principal  concern  about  the  risk 
posed  by  captan  is  that  its  use  on 
agriculturai  crops  poses  a  risk  of  cancer 
to  humans  through  dietary  exposure. 
EPA's  cor.cnm  is  based  primarily  on  the 
results  of  animal  studies  showing 
statistically  significant  increases  in  the 
incidences  of  certain  tumors.  EPA  is 
concerned  about  the  human  health  risks 
to  persons  applying  captan  to  crops, 
mixing  or  loading  formulations,  working 
in  fields  or  nurseries  with  crops  treated 
with  the  pesticide,  and  mixing  captan 
into  end-use  products  such  as 
mattresses,  shower  curtains,  and  paints. 
Based  on  the  oncogenic  potency 
demonstrated  in  animal  studies  and  on 
estimates  of  human  exposure  to  captan, 
EPA  has  assessed  lifetime  cancer  risks 
from  dietary,  applicator  and  exposure  to 
end-use  captan  products. 

EPA  has  calculated  lifetime  oncogenic 
ri.sks  for  d'ttary,  worker  and  end- 
product  exposure,  based  on  human 
exposure  estimates  and  a  potency  factor 
derived  from  three  industry  studies.  Two 
studies  conducted  by  Chevron  in  1981 
and  1983  showed  a  statistically 
significant  increase  in  adenocarcinomas 
in  the  gastro-intestinal  tracts  of  male 
and  female  mice.  The  results  of  a  study 
conducted  by  Stauffer  Chemical 
Company  showed  a  statistically 
significant  increase  in  kidney  tumors  in 
male  rats.  Analysis  of  the  data  from 
these  three  chronic  feeding  studies  show 
a  dose-related  increase  in  tumors.  On 
the  basis  of  this  information,  the  EPA 
has  classified  captan  as  a  "probable 
human  carcinogen."  Group  B2.  under 
EPA  proposed  guidelines  (49  FR  46294). 
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Accurate  residue  data  upon  which 
FPA  could  bdse  a  calculation  of  dietary 
risk  estimates  are  not  available. 
Therefore.  F.PA  used  the  highest  residue 
levels  that  are  legally  permissible,  the 
tolerance  levels,  as  a  basis  for  its 
dietary  risk  estimates.  Basing  these 
estimates  on  the  tolerance  levels  is 
reasonable  because  the  Food  and  Drug 
Administration  (FDA)  monitors  residue 
levels  to  ensure  that  the  tolerances  are 
not  exceeded  and  may  seize  any  foods 
with  residues  exceeding  the  tolerances. 
Thus,  in  the  absence  of  actual  residue 
data.  EPA  is  conHdent  that  residues  are 
no  higher  than  the  current  tolerances. 
EPA  is  requiring  residue  data  from  the 
registrants  and  will  include  such  data  in 
(iilculating  its  final  risk  assessment 
before  taking  final  regulatory  action.  At 
this  time,  however.  EPA  has  calculated 
an  upper  bound  estimate  of  total  dietary 
risk  of  10  ^  to  10  *  (BE)  and  is  proposing 
regulatory  action  on  ♦hat  basis.  The 
qualitative  designation  "B2"  refers  to 
EPAs  weight-of-the-evidence 
classification  which  in  this  case  shows 
Cdptan  to  be  a  "probable  human 
carcinogen."  The  quantitative 
designation  "10"'"  indicates  that  the 
risk  of  developing  cancer  is  one  in  a 
thousand  greater  than  the  risk  if  one 
were  not  exposed  through  the  diet  to 
captan;  however,  this  number  represents 
the  upper  bound  estimate  of  excess 
oncogenic  risk  at  the  95  percent 
confidence  level  and  the  actual  risk  may 
be  lower.  In  addition.,  these  risks  are 
based  on  worst-case  assumptions  abi)i:t 
dietary  exposure  (i.e..  that  food  residues 
are  at  current  maximum  allowable 
levels  and  that  100  percent  of  the  food 
crops  are  treated  with  captan).  Data 
from  market  basket  surveys  suggest  that 
the  exposure,  and  hence  the  risk,  may  be 
substantially  lower.  Thus,  the  actual 
hiLTianTisks  are  most  likely  lower  than 
those  estimated  by  EPA.  although  it 
lacks  definitive  data  to  predict  those 
lower  risks. 

L'se  of  captan  on  seeds  may  result  in 
residues  of  captan  and/or  its 
metabolites  on  the  plants  that  grow  from 
the  seeds:  however,  EPA  has  no  data  for 
plant  residues  from  seed  treatment  and 
no  tolerances  have  been  established. 
While  EPA  is  assuming  at  this  time  that 
the  residues  would  be  insignificant  due 
to  the  limited  amount  of  pesticide  that 
can  be  transferred  from  the  seed  coating 
to  the  whole  plant.  EPA  is  requesting 
such  residue  data  from  the  registrants 
before  making  a  final  determination  on 
the  dietary  risks  to  humans. 

Similarly,  while  com  seed  fed  to 
animals  may  result  in  residues  in  cattle 
and  hogs.  EPA  expects  no  detectable 
residues  to  occur  if  treated  corn  seeds 


are  detreated  in  accordance  with  EPA 
regulations  at  21  CFR  561.65.  The 
regulations  require  that  seed  be  washed 
or  roasted  to  reduce  captan  to  a  100  ppm 
tolerance  level  and  that  detreated  corn 
seed  by  used  only  as  feed  for  cattle  and 
hogs  up  to  14  days  prior  to  slaughter. 

EPA  has  also  quantified  the  oncogenic 
risk  to  agricultural  applicators,  mixer/ 
loaders,  and  Tieldworkers,  as  well  as 
nonagricultural  applicators  and  end 
users.  Without  protective  measures,  the 
upper  bound  estimates  of  risk  t.) 
agricultural  applicators  range  from  10'^ 
to  10~ '  (B2)  for  dermal  and  inhalation 
exposure,  while  the  upper  bound 
estimates  for  mixer/loaders  range  from 
10^  to  10  '  (B2).  Using  exposure  data 
from  studies  on  exposure  from  picking 
strawberries.  EPAs  upper  bound 
estimates  of  lifetime  risk  for 
fieldworkers  range  from  10"*  to  10'* 
(B2).  All  of  these  estimates  were  also 
calculated  at  the  95  percent  confidence 
level. 

For  non-agricultural  uses  of  captan. 
EPAs  assessment  of  oncogenic  risk  for 
use  in  plastics,  adhesives.  paints,  and 
cosmetics  ranges  from  negligible  to 
significant.  For  persons  engaged  in  the 
manufacture  of  plastics,  paints,  and 
cosmetics  treated  with  captan.  the 
potential  risk  from  exposure  to  captan  is 
negligible  if  gloves,  protective  clothing, 
and  respirator  (dust  mask  for  cosmetic 
incorporation)  are  worn.  For  persons 
engaged  in  the  manufacture  of  captan- 
treated  adhesives.  the  upper  bound 
estimate  of  potential  risk  from  captan 
incD.'poration  is  10  '■"  (B2)  if  no  protective 
clothing  is  worn.  For  end-users  of 
products  containing  captan.  the  upper 
bound  estimates  of  risk  range  from  10"* 
(B2)  for  human  exposure  to  shampoos 
for  animals  to  10  *  (B2)  for  aerosol 
sprays  if  no  gloves  are  worn.  Again, 
these  risk  numbers  were  calculated  at 
the  95  percent  confidence  level. 

Olher  concerns  about  the  risks  of 
captan  include  mutagenicity, 
reproductive  effects,  teratogenicity,  and 
ecological  effects. 

EPA  has  concluded  that  the  risk  to 
humans  of  heritable  mutagenic  effects  is 
extremely  low  or  does  not  exist  and 
does  not  warrant  further  testing  at  this 
time. 

EP.\s  risk  assessment  for 
reproductive  effects  indicates  that  the 
dietary  exposure  of  the  average  human 
is  greater  than  the  level  calculated  to  be 
an  acceptable  daily  intake:  however, 
EPAs  final  analysis  of  this  risk  will 
depend  on  the  residue  data  being 
required  of  registrants. 

Analysis  of  existing  teratology  studies 
indicates  that  captan  induces  effects, 
such  as  reduction  in  fetal  weight  and 


fused  ribs  in  hamsters.  However, 
acj^itional  data  are  needed  before  a 
definitive  judgment  can  be  made. 
Therefore.  EPA  is  requiring  an 
additional  teratology  study  in  hamsters. 

Captan  does  not  meet  EP.A's  risk 
criteria  for  ecological  effects.  Although 
captan  is  acutely  toxic  to  fish.  EPA  docs 
not  expect  captan  to  cause  toxic  effects 
in  non-target  aquatic  species  since  there 
arc  no  aquatic  uses  for  captan  and  no 
significant  leaching  or  runoff  is 
expected. 

B.  Summary-  of  Benefits  Determinations 

EPA  has  conducted  an  analysis  to 
assess  the  benefits  associated  with  the 
continued  use  of  captan.  The 
methodology  and  results  of  this  analysis 
are  described  in  more  detail  in  EPAs  PD 
2/3  captan. 

1.  Methodology 

EP.A  has  evaluated  the  economic 
impacts  of  the  cancellation  of  captan 
and  the  resulting  user  shift  to  alternative 
disease  control  programs.  The  suitability 
of  alternatives  to  captan  were 
determined  on  the  basis  of  effectiveness, 
cost,  and  market  availability.  Only 
currently  regis^tered  pesticides  that 
would  protect  t^ainst  fungal  disease 
were  considered  to  be  available  as 
alternatives.        ] 

Captan  is  a  bryoad  spectrum  fungicide, 
unlike  many  of  the  alternative 
fungicides  that  could  be  used  in  its 
place:  therefore,  in  some  cases,  more 
that  one  alternative  pesticide  would 
have  to  be  substituted  for  captan  if  it 
were  cancelled. 

The  analysis  of  the  economic  impacts 
contained  in  the  PD  2/3  resulting  from 
cancellation  is  based  on  changes  in 
production  costs  and  crop  yields,  as  well 
as  possible  grower  shifts  to  other 
enterprises.  Impacts  were  estimated  for 
the  grower/user  level,  commodity 
markets  and  consumer  level. 

2.  Summary  of  Results  of  Analysis 

If  EPA  were  to  cancel  all  registrations 
for  captan.  the  first  year  lost  benefits  at 
the  farm  level  for  agricultural  uses  are 
estimated  to  range  from  $20  million  to 
$44  million.  These  losses  represent  both 
increased  costs  of  disease  control  and 
decreased  value  of  production  due  to 
lost  crops  and  decrease  in  product 
quality.  EPA  expects  a  large  portion  of 
the  fruit  and  vegetable  losses  to  be 
passed  on  to  consumers,  while  growers 
would  bear  the  burden  of  loss  of  captan 
for  treatment  of  seeds  and  ornamental 
plants. 

Removal  of  captan  would  result  in 
moderate  economic  impacts  for  the 
ornamental  plant  industry  (qarnations). 
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apples,  almonds,  bushberries. 
strawberries,  peaches,  apricots, 
nectarines  and  seed  treatments.  For  all 
other  uses,  the  impact  would  be  minor 
for  growers  and  consumers.  EPA  does 
not  expect  any  measurable  impact  on 
nationwide  production  or  food  prices. 

a.  Apples.  The  largest  use  of  captan  is 
for  commercial  apple  production. 
Captan  is  used  on  approximately  34 
percent,  or  170,000  acres,  of  the  Nation's 
commercial  apple  production  to  control 
a  variety  of  disease-qausing  fungi.  The 
primary  alternatives  are  mancozeb  and 
metiram  which,  along  with  the  other 
viable  alternative  fungicides,  are  not 
registered  for  control  of  all  the  apple 
diseases  controlled  by  captan. 

The  primary  negative  impact  from  loss 
of  captan  would  be  decreased  value  of 
about  40  million  pounds  of  apples 
diverted  from  the  fresh  to  processed 
market  due  to  increased  disease 
damage.  The  disease  damage  would 
result  from  the  poorer  efficacy  of 
available  alternative  pesticides.  This 
could  result  in  annual  losses  of  $900,000 
to  $3,300,000.  Farm  level  prices  would  be 
expected  to  shift  upward  for  fresh 
apples  because  of  reduced  supplies  and 
downward  for  processed  apples  due  to 
increased  supplies.  The  new  farm  level 
prices  could  result  in  increased  revenues 
for  growers  who  do  not  presently  rely  on 
captan  and  reduced  revenues  to  growers 
currently  using  captan  due  to  reduced 
volume  and  quality.  Average  changes  in 
grower  net  revenues  per  acre  are 
estimated  to  range  from  a  decline  of 
$2.80  to  an  increase  of  $2.10.  On  a 
regional  basis,  the  change  in  farmers' 
average  net  revenues  would  range  from 
a  loss  of  $530  per  farm  in  the  Northeast 
to  a  gain  of  $280  per  farm  in  the  Central 
region.  Farmers  are  expected  to  be  able 
to  absorb  any  losses  without  major 
financial  impact  since  the  losses 
represent  only  about  one  percent 
reduction  in  gross  revenues.  The  impact 
on  consumers  also  is  not  expected  to  be 
significant. 

b.  Other  fruits  and  vegetables.  Captan 
is  used  on  a  significant  percentage  of 
U.S.  acreage  for  almonds,  bushberries, 
peaches,  apricots,  nectarines, 
strawberries,  pineapples,  and  on  a 
number  of  other  fruit  and  vegetable 
crops.  The  alternatives  to  captan  for 
each  crop  are  listed  in  PD  2/3. 
Cancellation  of  captan  would  result  in 
production  losses  for  some  crops  and 
increased  disease  control  costs  for 
almost  all  sites. 

Losses  to  apricot  and  nectarine 
growers  would  represent  about  1  to  2 
percent  of  gross  returns,  and  are  not 
expected  to  threaten  the  continued 
viability  of  the  industries.  Annual  losses 
to  peach  growers  could  range  from  $2.3- 


$5  million  due  to  increased  disease 
control  costs  and  smaller  yields; 
however,  these  losses  would  likely  be 
passed  on  to  consumers,  who  would 
experience  a  small  increase  in  total 
household  fruit  expenditures. 

Pineapple  acreage  currently  treated 
with  captan  represents  about  20  percent 
of  pineapple  acreage  in  Hawaii.  If 
captan  were  not  available,  annual  losses 
on  these  acres  could  range  from  no 
impact  (if  captafol,  an  effective 
alternative,  were  substituted)  to  $3.8 
million  due  to  yield  loss  and  increased 
control  costs  if  less  effective 
alternatives  were  used.  Increased 
disease  control  costs  for  strawberry 
growers  could  increase  by  $5.9  million 
annually,  and  for  almond  growers,  about 
$1.4  million.  Annual  losses  for 
bushberries  are  estimated  to  be  $3.5 
million  to  $4.0  million.  None  of  these 
impacts  is  expected  to  affect  the 
viability  of  the  industries  or  to  result  in 
significant  price  increases  to  consumers. 

Captan  is  registered  for  use  on  a 
number  of  other  fruit  and  vegetable 
crops,  with  annual  losses  for  all 
remaining  crops  ranging  from  $1.2  to  $3 
million  if  captan  were  unavailable.  It  is 
unlikely  that  individual  producers  of  the 
various  crops  would  experience  major 
losses. 

c.  Seed  treatments.  Nearly  all  field 
corn  seed,  sweet  corn  seed,  and  cotton 
seed,  as  well  as  a  major  portion  of  the 
peanut,  sorghum,  and  soybean  seeds 
and  seed  potatoes  planted  in  the  U.S. 
are  treated  with  captan.  Other  seeds 
treated  include  barley,  oats,  rice,  rye 
and  various  vegetables.  If  captan  were 
cancelled,  a  very  small  or  no  change  in 
crop  yields  would  be  expected  for  most 
crops,  but  treatment  costs  in  using 
alternatives  would  increase. 

Using  alternatives  to  captan  for  seed 
corn  would  be  expected  to  increase  seed 
suppliers  or  corn  producers'  costs  by 
about  $1.4  million.  For  cotton  producers, 
substitution  of  captan  with  thiram,  the 
likely  alternative,  would  have  a 
negligible  effect  on  yield  and  control 
cost. 

d.  Other  uses.  Captan  is  used  by  home 
gardeners,  in  forest  nurseries,  on  turf 
and  ornamentals,  as  well  as  in  packing 
boxes,  animal  shampoos,  putty,  paints, 
plastics  and  other  non-agricultural  uses. 
Cancellation  of  captan  would  have  a 
significant  impact  on  the  domestic 
carnation-cutting  producing  industry. 
which  would  have  difficulty  competing 
with  imported  cuttings.  The  annual  short 
term  loss  would  be  about  $6  milhon, 
which  would  decrease  as  growers  find 
alternative  profitable  crops  to  produce. 
If  the  domestic  cutting  industry 
remained  totally  intact,  increased 


disease  pressure  and  replanting  costs 
could  reach  $12.5  million. 

C.  Consideration  Of  Modifications  To 
Registration  As  Alternatives  To 
Cancellation 

EPA  has  considered  restrictions  other 
than  cancellation  of  registrations.that 
would  reduce  the  dietary  risks  posed  by 
captan,  as  well  as  exposure  to 
applicators,  mixer/loaders, 
fieldworkers,  and  product  end-users. 
Among  the  risk  reduction  measures 
short  of  cancellation  that  are  available 
to  EP.A  are  changes  in  the  directions  for 
use  on  the  pesticide's  labeling  and 
classification  of  the  pesticide  for 
"restricted  use"  pursuant  to  FIFRA 
section  3(d).  EPA  has  concluded  that 
certain  restrictions  would  be  adequate 
to  reduce  exposure  and  risks  to  an 
acceptable  level  for  applicators,  mixer/ 
loaders  and  fieldworkers,  as  well  as  for 
most  non-agricultural  end-users. 
However,  EPA  has  no  data  to  determine 
whether  the  restrictions  considered  for 
reducing  dietary  risks  would  sufficiently 
reduce  the  risks  to  justify  allowing 
continued  registration  of  captan 
products  for  use  on  food  crops. 

1.  Reduction  of  Dietary  Risks 

If  registrafions  of  captan  products  for 
use  on  food  and  feed  crops  were 
continued  without  restriction,  the  total 
dietary  cancer  risk  would  be  significant 
(i.e.,  10"^  to  10'*  {B2))  and  would 
outweigh  the  benefits  from  this  use.  EPA 
considered  amending  the  terms  and 
conditions  of  registration  to  require 
extending  the  preharvest  interval  and 
modifying  application  pracfices,  or 
prohibiting  post-harvest  applications. 
However,  dietary  exposure  and  residue 
data  necessary  to  calculate  any 
reduction  in  dietary  risks  are 
unavailable,  so  that  EPA  cannot 
consider  these  as  viable  options  until 
such  data  are  available.  EPA  encourages 
interested  persons  to  submit  data  on 
alternative  mechanisms  for  reducing 
dietary  exposure  to  captan  and  any  data 
that  would  be  used  to  refine  the  risk 
assessment.  Alternative  mechanisms 
could  include  non-chemical  means  of 
control,  safer  application  methods  and 
practices,  less  toxic  chemical  controls 
and  use  of  integrated  pest  management. 

EPA  also  considered  cancellation  of 
only  food  crop  uses  with  the  highest 
risk:  however,  this  would  not  sufficiently 
reduce  total  dietary  risk. 

Because  the  worst-case  dietary  risk 
estimates  were  based  on  current 
tolerance  levels,  EPA  considered 
reassessing  and  lowering  the  tolerances 
to  determine  if  they  should  be  increased, f 
decreased  or  kept  the  same.  However. 
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the  data  base  suppurlin^  tapSan 
tdU-rances  is  not  complete  at  this  tiriu- 
EPA  is  requirinj!  residue  data  for  capt.ui 
and  its  tetrahydrophthalimidc-  (TllPI) 
metabolite  pursuant  to  its  aathnnt> 
under  section  3(c)|2)(B)  of  PIFRA.  and 
vvdl  reassess  the  toieranct  s  and  the 
dietary  exposure  estimates  whf  n  th»- 
data  arc  submitted. 

Cancellinjj  all  uses  of  caplan  on  food 
crops  would  eliminate  the  signifii:ant 
tnncer  risk  to  persons  consuming 
captan-treated  cops  hut  would  also 
result  in  a  S12  million  to  SJl  million 
irupdct.  Er.A  considers  the  potential 
impact  to  be  moderate,  because  the 
costs  are  low  relative  to  the  total  value 
of  each  affected  crop  and  are  expected 
tti  be  reasonably  absorbed  by  "rowers 
rind  consumers. 

Thus.  EF'.X  has  concluded  th.it  the 
dietary  risks  outweigh  the  brnefits  of 
captan  use  on  fewd  cnips  based  on 
;:urrently  available  data,  but  that 
.idditional  residue  and  other  data  are 
being  required  and  will  be  considered 
before  a  final  decision  is  mafle 

J.  Risks  of  .Alternatives 

An  issue  relating  to  the  contmued 
-egistration  of  captan  for  food  uses  i> 
he  risks  associated  with  the  likely 
ulternat'vrs.  Although  F.P.A  larks  nuu  h 
of  the  data  that  would  normally  req   ire 
•()  contluct  a  ct>mprehensive  risk 
.issessment  of  those  pesticides.  EPA 
does  have  information  on  the  onciigenu:. 
nuitajjenicity.  reproductive  effects,  inii 
teratogen'c/fetofoxic  effects  for  some  of 
the  dltern-j lives.  Many  of  the  alternative 
fiineif  ides  have  shown  mutagenic, 
•eratogenic.  oncogenic,  and  reproductive 
effects  in  laboratory  animals 

KP.-X  is  concerned  that  cancellatum  of 
•  in  nay  encourage  users  to  switch  to 
fung:cides  that  may  be  more  toxi( 
than  captan.  While  an  incomplete  data 
b::se  prevents  EPA  from  proposing 
rtyulatory  action  at  this  time  on  m^n> 
fiingicides.  EPA  has  already  reviewet! 
several  fungicides  and  taken 
.ippropridle  regulatory  action  to  reiluce 
risks  Ihese  actions  are  listed  in  the  PD 
,:  ;t.  F.P.-\  intends  to  gather  data  for  the 
remti-.ning  fungicides  and  to  exam.ine  the 
:,sks  a.id  tienefits  posed  by  each  and  to 
take  regulatory  action  as  necessary. 

.^'  Reduction  in  Risk^  to  .'Applicators  cind 
Other  Workers 

F.P.A  conside.'°ed  requiring  pro:ecti\e 
( lotb.ing  fc;r  persons  applving.  mixing  or 
lihiding  r  aptan  formulations,  dnd 
working  in  fields  treated  with  captan 
K'.en!r\  intervals  for  fieldworkers 
entering  the  treated  field  to  weed  and 
harvest  were  also  considered.  Protectiv  i- 
clothing,  comprised  of  impermeable 
cloves  and  dust  masks,  would  reduce 


total  dermal  and  inhalation  exp<isure  b> 
80  percent,  with  minimal  impact  on 
economic  benefits.  Requiring  water- 
resistant  gloves  for  fieldworkers  would 
reduce  the  risks  by  90  percent. 

l.acking  data  on  deterioration  of 
captan  or  its  metabolites  over  time.  EPA 
cannot  propose  a  captan-specibc  reentrv 
interval  for  fieldworkers  at  this  time. 
Therefore,  the  general  regulations  at  -Ml 
(;FR  Part  172  prohibiting  reentry  into  a 
treated  field  until  sprays  have  dried  or 
rlusts  have  settled  will  be  applicable 

Requiring  protective  clothing  and 
equipment  for  persons  incorporating 
captan  into  plastics,  adhesives.  and 
paints  would  also  reduce  substantially 
the  oncogenic  risks  associated  with  this 
activity.  Wearing  protective  gloves, 
clf)thing.  and  dust  ma.sks  would  reduce 
the  risks  by  80  percent.  Wearing 
respirators  would  reduce  inhalation  risk 
by  90  percent. 

EPA  has  concluded  that  the  risks  of 
raptan  exposure  to  applicators,  mixer/ 
loaders  and  fieldwopkers  outweigh  the 
benefits  of  its  use,  unless  the  above 
changes  to  the  terms  and  conditions  of 
registration  for  non-crop  uses  are 
adopted. 

4.  Reduction  in  Risks  to  Product  Users 

1  he  potential  risks  to  persons  using 
products  containing  captan.  such  as 
plastics,  adhesives.  and  water-based 
paints,  are  not  sufficient  to  warrant  an\ 
regulatory  response.  The  risks  to  users 
of  oil-based  paints  and  animal 
shampoos  containing  captan  are  high 
enough  to  warrant  a  requirement  that 
impermeable  gloves  be  used  for  home  or 
professional  use.  This  requirement 
would  reduce  risks  from  dermal 
exposure  to  the  hands  by  90  percent 
While  these  risks  may  be  reduced  by 
mfidifying  the  concentration  of  active 
li-gredient  in  the  captan  mixture.  EPA 
has  no  data  on  which  to  propose  a 
reduction  in  concentration  of  the  active 
ingredient  and  will  not  do  so  at  this 
time. 

FPA  is  transmitting  all  toxicity  data 
and  information  on  use  of  captan- 
containing  cosmetics  and  shampoos  to 
the  FDA  for  its  evaluation. 

D.  Proposed  Rt'^u.'utory  Actiims 

Based  on  the  determinations 
summarized  above  and  discussed  in 
greater  detail  in  the  PD  2/3.  EPA  has 
determined  that  pesticide  products 
containing  captan  for  use  on  food  crops 
do  not  meet  the  statutory  standard  for 
registration  under  FIFRA  and  that, 
based  on  available  data,  there  are  no 
modifications  to  the  term.s  and 
conditions  of  registration  which  would 
bring  these  products  into  compliance 
with  the  statute.  However,  in  the  final 


decision.  EPA  will  retain  any  use  where 
data  are  submitted  that  demonstrate 
that  actual  residues  are  sufficiently 
lower  than  current  tolerances  or  that 
modifications  to  application  practices 
will  sufficiently  reduce  dietary  risk.  FPA 
has  also  determined  that  the  terms  and 
conditions  for  registration  of  pesticide 
products  containing  captan  for  certain 
other  uses  must  be  amended  in  order  to 
bring  these  products  into  compliance* 
with  the  statute.  Accordingly.  EPA 
propi'ses  the  following  regulatory 
actions: 

1.  Cancellation  of  Capt.in  Products 
Registered  for  Use  on  Food  Crops 

EPA  proposes  to  cancel  the 
registration  of  each  pesticide  product 
containing  captan  and  labeled  for  use  on 
any  food  crop  whether  the  product  is 
registered  under  section  3  or  24(c)  of 
FIFR.A.  However,  if  registrants  or  other 
parties  submit  data  showing  that  food 
residues  are  sufficiently  lower  than  EPA 
estimated  or  that  alternative  application 
methods  w  ill  sufficiently  lower  dietary 
residues  of  captan.  then  EPA  will 
consider  continuing  the  registrations  of 
captan  for  use  on  food.  FPA  also 
proposes  to  deny  applications  for 
Federal  registration  of  captan  products 
for  use  on  food  crops. 
-     F.P.A  is  requiring  registrants  to  submit 
residue  data  to  support  captan  and  THPl 
tolerances  and  to  determine  actual 
residue  levels  before  making  a  final 
decision  on  cancellation  of  registrations 
of  products  for  this  use.  EPA  also  is 
requiring  submission  of  residue  data  to 
establish  tolerances  for  seed  treatment, 
although  it  is  not  proposing  to  cancel 
registration  for  use  for  seed  treatment. 
Similarly,  the  practice  of  using  detreated 
com  seed  for  feeding  to  animals  may  be 
continued  as  long  as  the  seed  is  washed 
to  reduce  captan  to  a  100  ppm  tolerance 
level  and  detreated  com  seed  is  used 
only  as  feed  for  cattle  and  hogs  up  to  14 
days  prior  to  slaughter,  as  required 
under  21  CFR  561  65. 

2.  Amendment  to  Terms  and  Conditions 
')f  Registration  ^ 

The  following  required  label  changes 
dre  proposed: 

For  non-food  agricultural  uses  of 
captan.  labels  must  require  workers  to 
wear  dust  masks  and  impermeable 
gloves  when  applying,  mixing  or  loading 
captan  formulations.  Fieldworkers  oi 
harvesters  must  wear  water-resistant 
gloves  (e.g..  leather  or  synthetic 
materials). 

For  non-agricultural  uses,  labels  must 
require  persons  incorporating  captan 
into  end  products  to  wear  impermeable 
gloves,  protective  clothing,  and 
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respirators  (dust  masks  for  cosmetic 
incorporation)  and  must  require  that 
impermeable  gloves  be  worn  when 
applying  oil-based  paints  or  when  using 
animal  shampoos  for  home  or 
professional  use. 

3.  Existing  Stocks 

Under  the  authority  of  FIFRA  section 
6(a)(1)  and  (b).  EPA  proposes  to 
establish  certain  limitations  on  the  sale, 
distribution  and  use  of  existing  stocks  of 
captan  products  subject  to  any  final 
cancellation  Notice.  EPA  proposes  to 
define  the  term  "existing  stocks"  to 
mean  any  quantity  of  captan  product  in 
the  United  States  on  the  date  of  EPA's 
final  Notice  of  Intent  to  Cancel  that  has 
been  formulated,  packaged  and  labeled 
for  use  on  food  crops  and  is  being  held 
for  shipment  or  release  or  has  been 
shipped  or  released  into  commerce. 

EPA  proposes  to  allow  the  sale  and 
distribution  of  existing  stocks  of  captan 
products  for  up  to  1  year  after 
publication  of  EPA's  final  Notice  of 
Intent  to  Cancel  in  the  Federal  Register. 
EPA  also  proposes  to  allow  use  of  those 
existing  stocks  for  up  to  2  years  after 
publication  of  the  final  Notice.  Should 
this  proposed  requirement  be  adopted. 
EPA  would  require  registrants  to  relabel 
existing  stocks  in  their  possession  to 
indicate  the  time  limitations  on 
distribution,  sale,  and  use.  In  addition, 
EPA  would  also  require  registrants  to 
contact  commercial  distributors  of 
captan  products  to  inform  them  of  the 
time  limitations  on  distribution,  sale, 
and  use,  and  to  provide  supplemental 
labeling  reflecting  the  time  limitations 
for  existing  stocks  in  the  possession  of 
the  commercial  distributors.  EPA  would 
allow  such  sale  and  use  of  existing 
stocks  in  order  to  allow  sufficient  time 
for  substitution  of  alternative  disease 
control  methods. 

Following  expiration  of  the  time 
limitations  on  distribution  or  sale  of 
existing  stocks,  revised  labeling  would 
be  required  on  the  product  for  use  in  or 
on  products  other  than  food  crops.  Upon 
expiration  of  the  time  limitation  use  of 
existing  stocks,  disposal  would  be  in 
accordance  with  the  requirements  of  the 
Resource  Conservation  and  Recovery 
Act. 

4.  "Intrastate"  Pesticide  Products 

As  described  in  Unit  IV.C  of  this 
Notice,  EPA  will  require  producers  of 
"intrastate"  products  containing  captan 
to  submit  applications  for  Federal 
registration  of  their  pesticide  products. 
Unless  comment  on  this  Notice 
convinces  EPA  otherwise,  EPA  proposes 
to  deny  all  such  applications  for 
registration  of  captan  for  food  uses. 


IV.  Procedural  Matters 

This  unit  of  the  Notice  describes  the 
procedures  for  referral  of  this  Notice  to 
the  Secretary  of  Agriculture  and  the 
Scientific  Advisory  Panel  for  review  as 
required  by  FIFRA  sees.  6(b)  and  25(d). 
In  addition,  this  unit  describes  the 
procedures  EPA  will  follow  to 
implement  its  regulatory  decisions  for 
intrastate  pesticide  products. 

Finally,  under  sections  6(b)(1)  and 
3(c)(6)  of  FIFRA,  applicants,  registrants, 
and  other  adversely  affected  parties 
would  be  able  to  request  a  hearing  on 
any  cancellation  or  denial  actions  that 
EPA  finally  initiates.  Unless  a  hearing  is 
properly  reqeested  with  regard  to  a 
particular  registration  or  application,  the 
registration  would  be  canceled  or  the 
application  denied.  This  unit  of  the 
Notice  also  explains  how  such  persons 
will  be  able  to  request  a  hearing  in  the 
event  that  EPA  issues  a  final 
cancellation  and  denial  Notice  and  the 
consequences  of  requesting  a  hearing 
and  failing  to  request  a  hearing  in 
accordance  with  those  procedures. 

A.  Referral  To  The  Secretary  Of 
Agriculture  And  The  Scientific  Advisory 
Panel 

As  required  by  FlFTiA  sees.  6(b)  and 
25(d),  EPA  has  transmitted  copies  of  this 
Notice,  together  with  the  supporting  PD 
2/3,  to  the  Secretary  of  Agriculture  and 
the  Scientific  Advisory  Panel.  (See  Unit 
II.) 

If  either  the  Secretary  or  the  Panel 
comments  in  writing  on  EPA's  proposed 
action  within  30  days  of  receipt  of  the 
proposal,  EPA  will  issue  the  comments 
and  EPA's  responses  with  the  final 
Notice  in  the  Federal  Register. 

Moreover,  unless  the  time  constraints 
are  waived  or  modified,  EPA  may  not 
issue  the  final  Notice  sooner  than  60 
days  after  sending  this  preliminary 
notice  to  the  Secretary  and  the  Panel.  If 
neither  the  Secretary  nor  the  Panel 
comments  within  the  30  days,  however, 
EPA  could  issue  its  final  notice  at  the 
end  of  the  30-day  comment  period. 

B.  Procedures  For  Requesting  A 
Cancellation  Or  Denial  Hearing 

Registrants,  applicants,  and  other 
interested  parties  who  would  be 
adversely  affected  by  any  decision  to 
cancel  or  deny  applications  for  the 
registration  of  captan  products  would  be 
entitled  to  request  a  hearing  in  which  to 
contest  EPA's  final  decision  to  cancel 
registrations  and  deny  applications. 
Under  FIFRA,  they  must  submit  their 
requests  for  a  hearing  within  30  days 
either  of  receipt  of  the  final  Notice  of 
Intent  to  Cancel  or  Notice  of  Denial  or  of 
its  publication  in  the  Federal  Register, 


whichever  is  later.  In  addition,  a  hearing 
request  would  have  to  contain  certain 
information  concerning  the  basis  of  the 
request,  as  EPA  will  explain  in  detail  in 
any  final  Notice  of  Intent  to  Cancel  or 
Notice  of  Denial.  If  a  timely,  properly 
formulated  hearing  request  is  submitted, 
the  product  registrations  which  are  the 
subject  of  the  request  will  remain  in 
effect  during  the  cancellation  hearing. 
Similary,  applications  for  registration 
with  respect  to  which  valid  and  timely 
hearing  requests  have  been  filed  remain 
pending  unless  and  until  they  are  denied 
or  granted  by  order  of  the  Administrator 
at  the  conclusion  of  the  hearing. 

If  a  proper  and  timely  hearing  request 
is  not  submitted  for  a  product, 
registration  of  the  product  would  be 
cancelled,  or  in  the  case  of  intrastate 
products,  the  application  would  be 
finally  denied  by  operation  of  law  30 
days  after  the  final  Notice  was  issued.  A 
final  cancellafion  or  denial  would  have 
the  effect  of  prohibiting  further  sale  and 
distribution,  except  as  specified  in  the 
existing  stocks  provision  of  the  Notice. 

It  should  be  noted  that  registrants  and 
applicants  are  not  required  to  request  a 
hearing  at  this  time  in  order  to  be 
allowed  to  continue  to  sell  and 
distribute  their  products. 

C.  "Intrastate" Products 

Concurrent  with  the  publication  of 
this  Notice.  EPA  will  send  a  letter, 
together  with  a  copy  of  this  Notice,  to 
the  producers  of  all  pesticides  with 
intrastate  registrations  requesting  them 
to  submit  to  EPA  applications  for 
Federal  registration.  The  letter  will  alert 
intrastate  registrants  that  the  EPA  has 
issued  its  Proposed  Notice  of  Intent  to 
Cancel  for  captan  and  that  they  and  the 
public  are  invited  to  comment  on  EPA's 
proposed  regulatory  position  on  various 
uses  of  captan  products  including  the 
proposed  denial  of  all  applications  for 
Federal  registration  of  captan  for  use  on 
food  crops.  The  letter  will  inform 
intrastate  registrants  of  the  time  within 
which  they  must  submit  applications  for 
Federal  registration.  This  letter  also  will 
describe  the  procedures  that  EPA  will 
follow  to  assure  that  sale  and 
distribution  of  intrastate  products  will 
comply  with  the  terms  of  the  final 
decision  on  captan  products  and  will 
explain  their  rights  and  obligations 
under  FIFRA,  the  registration 
regulations,  and  the  procedures 
described  in  this  Notice. 

Dated:  )une  17. 1985. 
John  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 
[FR  Doc.  85-15063  Filed  6-20-85.  8:45  am] 
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program. 


UMI 


SUMMARV:  The  purpose  of  this  notice  is 
to  announce  that:  (1)  The  Environmental 
Protection  Agency  is  proposing  to 
extend  the  deadline  for  certain 
op«  rating  and  reporting  requirements  for 
well  owners  and  operdtors  of  rule- 
authorized  Class  II  wells  in  the  State  of 
Alaska  under  the  Underground  Injection 
Control  (UlC)  program:  (2)  the  Ag»"ncy  is 
proposing  a  technical  amcndmen;  to  the 
■"Authority"  citation  for  Part  147:  (3) 
public  comments  are  requested:  and  (4) 
a  public  hearing  will  be  held.  This  action 
should  allow  the  State  of  Alaska  to 
receive  primary  enforcement  authority 
and  avoid  duplicative  iind  unnec  essary 
paper  work  and  on  the  part  of  the  well 
operdtors. 

DATE:  The  public  hearing  will  be  held  no 
sontT  than  July  22, 1985.  Requests  to 
present  or-il  testimony  should  be  filed 
within  25  days  of  the  date  of  this  notice. 
If  sufficient  public  interest  \o  holding  the 
he  iring  is  not  expressed  by  that  time. 
EPA  reserves  the  right  to  can' rl  the 
hearing. 

If  the  hearing  is  cant  elled.  those 
persons  having  expressed  interest  in 
attending  the  hearing  will  be  notified  of 
the  cancellation  either  by  phone  or 
letter.  Others  should  contact  EPA  in 
S«^a!tle  at  (20»i)  442-l(H6  or  (FTSI  .199- 
1846  to  confirm  the  dnte  and  time. 
Written  comments  will  be  accepted  until 
five  days  after  the  date  of  the  proposed 
hearing.  The  Agency  proposes  to  make 
the  extension  effective  immediately 
upon  promulgation  of  the  final  rule. 
ADDRESS:  For  the  time  and  location  of 
the  hearing  contact  Harold  Scoti.  M/S 
409.  Environmental  Protection  Agency. 
Region  10.  1200  Sixth  Avenue.  Seattle. 
Wasiiinglon  98101.  PH:  (206)  442-1846  or 
(FTSI  399-1846.  Comments  and/or 
reijuests  to  testify  at  the  hearing  should 
be  mailed  to  the  above  address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Harold  Scott,  M/S  409.  Environmental 
Protection  Agency.  Region  10,  1200  Sixth 
Avenue.  Seattle.  Washington  98101.  PH: 
(206)  442-1846  or  (HS)  3'>9-1846. 

SUPPtEMENTARY  INFORMATION:  Owners 
and  operators  of  Class  II  wells 
authorized  by  rule  are  required  to  meet 
specific  Underground  Injection  Control 
(UlC)  program  operating  criteria  and  to 
submit  inventory,  operating  and  other 
data  to  EPA  by  June  2.5. 198.'>.  For  Alaska 
only,  EPA  is  proposing  to  extend  certain 
operating  and  reporting  deadlines  for 
rule-authcrized  Class  II  wells  contained 
in  40  CFR  1  »4.26(dj    144.2R((:!(2)(!). 
144  28(d)(2).  147.103(b),  ;.nd 
147.104{a)(2)(ii)  to  Dereniber  2,1.  1985. 

EPA  proposes  to  extend  the  deadline 
for  each  of  the  following  requirements 
until  December  25, 1965: 

(1)  The  requirement  of  §  144.26(d) 
regarding  the  submittal  of  inventory 
data  and  information  on  "construction 
features  and  operating  conditions: 

(2)  The  requirement  of  §  144.28(.(:)(2)(1) 
regarding  the  submittal  of  a  plugging 
and  abandonment  plan: 

(3)  The  requirement  of  §  144.28(d)(2) 
regarding  the  submittal  of  evidence  of 
financial  resources  necessar>  to  plug 
each  well: 

(4)  The  requirement  of  §  147.103(b) 
establishing  that  the  existing  salt  water 
disposal  wells  must  meet  a  maxifium 
pressure  at  the  well  he.id  determined  by 
a  pressure  formula: 

(5)  The  requirement  of 

§  147.104(a)(2)(ii)  regarding  the 
submittal  by  owners  and  operators  of 
data  that  would  enable  EPA  to  set  a 
maximum  injection  pressure  for  the  field 
or  the  formation  in  which  the  well  is 
located. 

AH  of  the  above  requirements  are 
procedural  in  nature  except  for 
147.103(b).  The  proposed  extension  of 
this  deadline  to  December  25. 1985, 
would  not  jeopardize  the  protection  of 
underground  sources  of  drinking  water, 
because  the  performance  standards  of 
40  CFR  144.12  and  144  28(tl(3)(ii)  remain 
in  effect. 

The  Alaska  Oil  and  Cas  Conservation 
Commission  is  working,  with  EP.A 
assistance,  to  obtain  primary 
enforcement  responsibility  for  the  Class 
II  UIC  progra.ii  under  section  1425  of  the 
S.ife  Drinking  Water  Act  and  the 
guidelines  published  in  46  FR  27333  et 
seq.  Significant  progress  has  been  made. 
The  State  enacted  legislation  in  1984 
that  directed  State  involvement  in  the 
UIC  program.  The  Commission  also  is 
working  on  the  promulgation  of  revised 
State  regulations  and  completing 


^ 


administrative  documents  to  enable  the 
State  to  assume  primary  enforcement 
responsibility  for  the  UIC  Program  in  the 
fall  of  1985.  Nothing  in  this  notice  .should 
be  construed,  however,  as  a 
prejudgement  by  EPA  of  the  adequacy 
of  the  State's  final  UIC  Program 
submission.  If  the  State  doe§  not  have 
an  approved  program  by  the  extended 
dale,  the  new  deadline  would  fall  into 
place. 

These  proposed  amendments  will,  in 
effect,  defer  certain  EPA  Operational 
and  repijrting  requirements  in  the  Stale 
of  Alaska  at  this  time.  The  deferral  of 
these  requirements  will  result  in  no 
endangerment  to  underground  sources 
of  drinking  water,  for  the  reasons  cited 
above,  and  will  significantly  ease  the 
reporting  burden  on  industry. 

The  Agency  proposes  to  make  the 
extension  of  the  above  cited  deadlines 
effective  immediately  upon 
promulgation  of  the  final  rule,  pursuant 
to  section  553(d)  of  the  Administrative 
Procedure  Act  ("APA  ")  5  U.S.C.  553(d). 
Under  that  section  of  the  APA,  the 
Agency  is  authorized  to  make  a  final 
rule  efittctive  immediately  after 
pro.mulgition  if.  among  other  things  it  is 
"a  substantive  rule  which  grants  or 
recognizes  an  exemption  or  relieves  a 
restriction",  or  if  the  Agency  finds  "good 
cause"  for  dispensing  with  the  30  day 
period  prior  to  the  rule's  effectiveness. 
Id.  Section  553(d)  (1)  and  (3).  The 
Agency  believes  that  the  rule  proposed 
here  "relieves  a  restriction"and, 
therefore,  qualifies  for  immediate 
effectiveness.  [See,  Union  OH  Co.  of 
California  v.  U.S.  Department  of  Energy, 
688  F.  2d  797.  812-14  (Temp.  Emer.  Ct. 
App.  1982)  cert,  denied,  459  U.S.  1202 
(1983):  Hou  Ching  Chow  v.  Attornev 
General.  362  F.  Supp.  1288. 1292  (D.D.C. 
1973)). 

This  proposal  applies  only  to  rule- 
authorized  Class  11  wells.  The  EPA- 
adminisiered  program  for  Class  I,  III,  IV 
and  V  wells  or  Class  II  wells  already 
subject  to  a  UIC  permit,  will  not  be 
affected  by  this  proposal. 

This  action  also  proposes  to  amend 
the  "Authority"  citation  for  Part  147, 
which  cites  only  section  1421  of  the 
SDWA.  but  should  more  properly  cite 
section  1422  of  the  Act  as  well. 

Requests  for  a  public  hearing  should 
include  the  following  information: 

(1)  The  name,  address,  and  telephone 
number  of  the  individual,  organization, 
or  other  entity  requesting  a  hearing; 

(2)  A  brief  statement  of  the  requesting 
person's  interest  in  the  UIC  program  and 
of  information  that  the  requesting 
person  intends  to  submit  at  such 
hearing:  and 
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(;i|  The  sipnaturt 
milking  the  request, 
rr.cide  on  hehhlf  oF 
cither  entity  the  sig 
rci^ponsihle  ijffit:iiil 
(ii  other  entity. 

The  terms  below 
listing  of  the  thesa 
with40CKK  I'iirt  1 
the  rei|iiirements 
.ulministered  I'ndi 
Control  Progr;im.  I 
.il!  .ipply  to  this  p.i 


)f  the  individiiHl 
or  if  the  recjiiest  is 
nf\  orjiani/.ition  oi 
citiire  of  it 
if  the  orgiuii/iilioii 


tiri 


for 


.omprise  a  complete 
IS  tt-rms  .issociiited 
.  whi(  h  seis  forth 
a  Federally 
rgroiind  Injei  tu>ii 
lese  terms  ma\  not 
i(  iilar  luitic  e 


List  of  Subjects  in  40  C:rR  I'art  14? 


Ailministrativ 
ptfxednre,  Repo 


,e  piactic.e  and 

:irtir4:  and  re(  (irdl-fepm)^ 


requirements,  Intergovernmental 
relations.  Penalties.  Confidential 
business  informaticm.  Water  supply. 
Incorporation  by  reference 

UatPii:  June  13.  IW.'. 
L«f!  Thomas. 

PART  147— STATE  UNDERGROUND 
INJECTION  CONTROL  PROGRAMS 

Part  147  of  Title  40  oi  the  Code  ol 
Federal  Regulations  is  proposetl  to  be- 
amended  as  follows: 

1.  The  authority  citation  ftir  Part  14^ 
Title  40  is  revised  to  read  as  follows: 

Authority:  Sectiiins  14J1  .md  141:.:.  I'ub  I 
?>:<-523.  m  Stat.  iri"4  iis  ,ii;icn(!c(l  |:«I0  ir  S(: 

:in()h.  30(ih-i  1. 


Subpart  C— Alaska 

Z.  A  new  paragraph  (c)  is  adiled  to 
§  147.101  as  follows: 

i}  147.101     I  Amended! 


((  f  E.\tf::sii>:i  ot  f'*'U-it:\f  ihitr  hn 
Class  11  wells.  Notwithstanding  the 
effective  dates  in  147.101|b|  and  th»- 
requirements  in  144.21(c)  and  144.22|b|. 
the  effective  date  of  the  requirements  in 
40CFR  I44.2(.(d).  144.28lc)|2|(i|. 
144.28(d)(2).  I47.l6j|b),  and 
147  104(al(2|(ii|  for  rule-aiitliorized  Class 
II  wells  in  the  Slate  of  .Alaska  is 
December  25.  1983. 

|FR  Ddt  85-1498(1  Filed  H-2(i-fi.'.:  HAr<  aiiij 
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DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 

37  CFR  Part  1 

I  Docket  No.  5045»-5059I 

Revision  of  Patent  Fees 

AQENCV:  Fatent  ami  Trail»?mark  Offi'.p. 

C'lmmcrce. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Patent  and  TrjJom.irk 
Office  proposes  to  annend  the  rul  "S  of 
priclice  in  patent  cases.  Part  1  of  title 
37.  Code  of  Federal  Regulations  to 
adjust  fee  amounts.  This  action  is 
necessary  at  this  timo  because  oper:jtiiig 
costs  have  increased  over  the  past  three 
years  and  the  Commissioner  is 
authorized  by  section  41(f)  of  title  'i."). 
United  Stales  Code,  to  a'^just  fees 
establi>h.'J  in  section  41(a)  anJ  section 
41(b)  of  title  35.  United  States  Code,  on 
October  1. 1985.  and  every  third  ye.ir 
thereafter,  to  retlect  any  fluctu.itior.s 
oixurrinjj  during  the  previous  three 
years  in  the  Consumer  Price  Index.  Fees 
for  other  processing,  services  or 
materials  related  to  patents  as  pnnided 
by  section  41(d)  and  section  376  of  tilln 
3.5,  United  States  Code,  are  beir.j; 
adjusted  to  recover  the  estimated  cost  to 
the  Office  of  such  processing,  services 
or  materials. 

DATES:  Comments  must  bo  submitted  on 
or  before  July  18.  1985;  a  public  hearing 
will  be  held  on  July  18. 1985.  at  9:00  a.m. 
Requests  to  present  oral  testimony 
should  be  received  on  or  befor»^  July  15, 

ADDRESSES:  .\ddress  wniten  comments 
and  requests  to  present  oral  testimony 
to  the  Commissioner  of  Patents  and 
Trademarks,  Washington.  DC.  202:11. 
Attention:  Frances  Mirhalkew;;  z.  Riwm 
CP3-11D27.  The  hearing  will  be  held  in 
Room  328,  on  the  3rd  floor  of  Building  2. 
Crystal  Mall,  located  at  1921  Jefferson 
Davis  Highway.  Arlington.  Virginia. 
Written  comments  and  a  transcript  of 
the  public  hearing  will  be  available  for 
public  inspection  in  Room  I1D27  of 
Building  3.  Crystal  Plaza  at  2021 
[efferson  Davis  Highway.  Arlington. 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT. 

Frances  Michalkewit^  by  telephone  at 
(703)  557-1610  or  by  mail  marked  to  her 
attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Washington,  DC.  20231. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  change  is  desigr.ed 
primarily  to  adjust  patent  fees  because 
costs  have  increased  and  the 
Commissioner  is  authorized  to:  (1) 


Adjust  statutory  patent  fees  set  foFth  in 
section  41  (a)  and  section  41(b)  of  title  .15, 
United  States  Code,  to  reflect 
fluctudtions  occurring  during  the 
previous  three  years  in  the  Consumer 
Price  Index,  as  authorized  by  section 
AMf)  of  title  35.  United  States  Code,  (2| 
adjust  fees  for  processing.  SiTvices,  or 
materials  related  to  patents  which  have 
been  established  by  the  Commissioner 
in  accordance  v\  ith  section  41(d)  of  title 
35.  United  Stales  Code,  to  recover  the 
estimated  average  cost  to  the  Office  of 
such  processing,  services  or  materials, 
and  [Xi  adjust  fees  !i)r  filing  and 
processing  an  application  tjr-der  the 
Patent  Cooperation  Treatv  which  have 
been  established  by  the  Commissioner 
to  recover  the  cost  of  such  processing  in 
accordance  with  Section  376  of  titli-  :i.5. 
United  States  Code. 

.'\djustn":enls  to  fees  for  fiiin<;  and 
processing  a  trademark  application  and 
for  other  processing,  services  or 
materials  related  to  trademarks  are  not 
being  proposed  at  this  time,  pending 
review  of  trademark  aiitom.itinn  cost 
leqwirements. 

Background  Information 

Patent  and  Trademark  Office  Ices  are 
authorized  bv  sections  41  and  376  of  title 
.35.  United  State  Code.  Section  41(a)  of 
title  .35,  United  States  Code,  establishes 
a  number  of  statutory  fees.  Among  the 
more  significant  of  these  are  fees  for 
filing  a  patent  application  and  issuing  a 
patent.  Certain  other  fees,  such  as 
appeal  fees,  the  fee  for  filing  a 
disclaimer,  fees  for  filing  petitions 
seeking  to  revive  an  abandoned 
application  and  for  extensions  of  time 
also  are  set  in  section  41(a)  of  title  .3.5. 
United  States  Code.  Section  41  |b)  of  title 
35,  United  States  Code,  sets  forth  the 
statutory  fees  for  maintaining  a  patent 
in  force  if  the  application  was  filed  on  or 
after  August  27. 1982. 

The  provisions  of  Puh.  L  9*^-517  also 
establish  maintenance  fees  for 
applications  other  than  design  and  plant 
patent  applications  filed  on  or  after 
December  12, 1980  and  before  August  27, 
1982.  These  maintenance  fees  are  to 
recover  25  percent  of  the  estimated  cost 
to  the  Office  of  processing  patent 
applications. 

Section  1  of  Pub.  L.  97-247  authorized 
the  reduction  by  50  percent  in  the  fees 
paid  under  Section  41(a)  and  Section 
41(h)  of  title  35,  United  States  Code,  by 
independent  inventors,  small  business 
concerns,  and  nonprofit  organizations, 
who  meet  the  definitions  established. 
This  authorization  will  expire  on 
September  30, 1985.  Legislation  has  been 
introduced  to  authorize  this  reduction 
for  an  additional  three  years.  If  such 
authority  is  not  continued,  the  small 


entity  reduction  will  be  rescinded  and 
appropriate  amendments  to  the 
regulations  will  be  made. 

Section  41(f)  of  title  35.  United  States 
Code,  provides  that  fees  established  in 
Section  41(a)  and  Section  41(b)  of  title 
35.  United  States  Code,  "may  be 
adjusted  by  the  Commissioner  on 
October  1.  1985,  and  every  third  year 
thereafter,  to  reflect  any  fluctuations 
occurring  d'lring  the  previous  three 
years  in  the  Consumer  Price  Index,  as 
determined  by  the  Secretary  of  Labor.' 
Section  41(1")  also  provides  thai  changes 
of  less  than  one  percent  .may  be  ignored. 

Policy  for  applying  the  Consumer 
Price  Index:  The  Department  of  Labors 
Consumer  Price  Index  is  made  pulilic 
approximately  twenty-one  days  after 
the  end  of  the  month  being  calculated. 
The  time  hig  between  the  initiation  and 
the  completion  of  the  rulemaking 
process  dictates  that  the  Patent  and 
Trademark  Office  project  the  level  ol 
inflation  for  the  months  remaining  until 
September  30. 1985.  In  the  case  of  this 
Notice  of  Proposed  Rulemaking,  the 
projfjction  encompasses  the  months  of 
March  1985  through  September  1985 
Before  the  final  fee  schedule  is 
published,  the  estimate  will  be 
recalculated  using  the  additional  dota 
that  will  become  available  in  the 
interim. 

The  projected  total  for  the  three-year 
period  is  11.7  percent.  The  Patent  and 
Trademark  Office  has  used  the 
Administrations  projection  of  11.7 
percent  in  adjusting  the  fees  established 
in  Section  41(a)  and  Section  41(b)  of  title 
35,  United  States  Code. 

After  application  of  the  11.7  percent 
projected  fluctuation  in  the  Consumer 
Price  Index  to  fees  set  forth  in  section 
41(a)  and  section  41(b).  amoun's  were 
rounded  by  applying  standard 
arithmetical  rules  so  that  the  amounts 
rounded  would  be  de  minimus  and 
convenient  to  the  user.  Fees  of  SlOO  or 
more  were  rounded  to  the  nearest  $10. 
Vees  between  $10  and  $99  were  rounded 
to  the  nearest  even  number  so  that  the 
comparable  small  entity  fee  would  he  a 
whole  number. 

Section  41(d)  of  title  35,  United  States 
Code,  provides  that  the  "Commissioner 
will  establish  fees  for  all  other 
processing,  services,  or  materials  related 
to  patents'"  which  are  not  covered  in 
section  41(a)  and  41(b)  of  title  35,  United 
States  Code,  "to  recover  the  estimated 
average  cost  of  the  Office  of  such 
processing,  services  or  materials." 

Section  376  of  title  35.  United  States 
Code,  authorizes  the  Commissioner  to 
set  fees  for  patent  applications  filed 
under  Patent  Cooperation  Treaty.  The 
fees  under  the  Patent  Cooperation 
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Treaty  are  keyed  to  full  cost  recovery  of 
the  processing  costs  under  the  Treaty. 

The  general  guideUnes  used  by  the 
Patent  and  Trademark  Office  in 
determining  the  non-statutory  fees  are 
set  forth  in  OMB  Circular  A-25.  Costs 
were  determined  from  the  best  available 
records  and  included  direct  and  indirect 
costs  to  the  Office  of  carrj'ing  out  the 
activity. 

It  is  intended  that  the  amount  of  any 
fee  due  and  payable  on  or  after  October 
1. 1985  is  the  amount  set  in  this 
rulemaking.  For  purposes  of  determining 
the  amount  of  the  fee  to  be  paid,  the 
date  of  mailing  indicated  on  a  proper 
Certificate  of  Mailing,  where  authorized 
under  §  1.8  of  title  37.  Code  of  Federal 
Regulations,  will  be  considered  to  be  the 
date  of  receipt  in  the  Office.  A 
"Certificate  of  Mailing  under  §  1.8"  is 
not  "proper"  for  items  which  are 
specifically  excluded  from  the 
provisions  of  §  1.8.  Section  1.8  of  title  37, 
Code  of  Federal  Regulations,  should  be 
consulted  for  those  items  for  which  a 
Certificate  of  Mailing  is  not  "proper". 
Such  items  include,  inter  alia,  the  filing 
of  national  and  international 
applications  for  patents  and  the  filing  of 
trademark  applications.  The  provisions 
of  §  1.10,  relating  to  filing  of  papers  and 
fees  by  "Express  Mail"  with  certificate, 
however,  do  apply  to  any  paper  of  fee 
(including  patent  and  trademark 
applications]  to  be  filed  in  the  Office.  If 
an  application  or  fee  is  filed  by  "Express 
Mail"  with  a  certificate  of  mailing  dated 
October  1, 1985,  the  amount  of  the  fee  to 
be  paid  is  the  fee  established  herein  if  a 
change  is  being  made  in  the  fee. 

In  order  to  ensure  clarity  in  the 
implementation  of  the  fee  proposals,  a 
discussion  of  specific  sections  is  set 
forth  below: 

Discussion  of  Specific  Rules 

Section  1. 16    National  application  filing 
fees. 

Section  1.16.  if  revised  as  proposed, 
would  adjust  patent  application  filing 
fees  established  in  section  41(a)  of  title 
35.  United  States  Code  and  set  forth  in 
paragraphs  (a)-(d)  and  (0-0)  of  this 
section  to  refiect  fluctuations  in  the 
Consumer  Price  Index. 

ScctipTi  1.16,  paragraph  (e),  if  revised 
as  proposed,  would  adjust  the  patent 
application  surcharge  fee  authorized  by 
§  111  of  title  35,  United  Stales  Code. 

Section  J. 17    Patent  application 
processing  fees.       | 

Section  1.17,  if  revised  as  proposed, 
would  adjust  patent  application 
processing  fees  established  in  section 
41(h)  of  title  35,  United  States  Code,  and 
set  forth  in  paragraphs  (a)-(g).  (1)  and 


(m)  of  this  section  to  reflect  fluctuations 
in  the  Consumer  Price  Index. 

Section  1.17,  paragraphs  (h)-(k),  if 
revised  as  proposed,  would  adjust  the 
patent  application  processing  fees 
authorized  by  section  41(d)  of  title  35. 
United  States  Code,  to  recover  the 
estimated  average  cost  of  the  Office  of 
such  processing. 

Section  1. 18    Patent  issue  fees. 

Section  1.18.  if  revised  as  proposed, 
would  adjust  patent  issue  fees 
established  in  section  41(a)  of  title  35. 
United  States  Code  and  set  forth  in 
paragraphs  (a)-(c)  of  this  section  to 
reflect  fluctuations  in  the  Consumer 
Price  Index. 

Section  1.19    Document  supply  fees. 

Section  1.19,  if  revised  as  proposed, 
would  adjust  the  fees  authorized  by 
section  41(d)  of  title  35,  United  States 
Code  for  services  and  materials  as  set 
forth  in  paragraphs  (a)-(c)  of  this  section 
to  recover  the  estimated  average  cost  to 
the  Office  of  the  specified  services  and 
materials. 

Section  1.19,  paragraph  (a)  is 
proposed  to  be  amended  further  to 
clarify  the  services  and  documents 
provided.  It  would  provide  for  copies  of 
specific  documents  at  a  flat  fee.  Copies 
of  general  Office  records  would  be 
provided  at  a  per  page  fee. 

Section  1.19.  paragraph  (b)  is 
proposed  to  be  amended  further  to 
delete  subparagraph  (3).  A  flat  fee  for 
comparing  and  certifying  copies  of 
documents  made  from  Office  records  is 
proposed  in  new  paragraph  (i)  of  this 
section. 

Section  1.19,  paragraph  (c)  is  proposed 
to  be  amended  further  to  provide  for  ten 
subclasses  with  the  annual  service 
charge. 

Section  1.19.  if  revised  as  proposed, 
would  provide  in  new  paragraph  (h)  a 
$10  per  document  flat  fee  for  an 
uncertified  copy  of  a  non-Unifed  States 
patent  document.  This  fee  would  apply 
to  copies  of  foreign  patent  applications 
such  as  those  which  are  published  at  18 
months  or  when  allowable  for 
opposition. 

Section  1.19,  if  amended  as  proposed, 
would  provide  in  new  paragraph  (i)  a 
flat  fee  for  comparison  and  certification 
of  each  copy  of  a  document  made  from 
Office  records  but  not  prepared  by  the 
Office. 

Section  1.19,  if  amended  as  proposed, 
would  provide  in  new  paragraph  (j)  a  fee 
for  duplicate  filing  receipts  and 
corrected  filing  receipts  due  to  applicant 
error. 


Section  1.20    Post-issuance  fees. 

Section  1.20.  paragraphs  (b)  and  (c),  if 
revised  as  proposed,  would  adjust 
patent  post-issuance  fees  authorized  by 
section  41(d)  of  title  35,  United  States 
Code,  to  recover  the  estimated  average 
cost  to  the  Office  of  such  processing. 

Section  1.20,  paragraphs  (d)  and  (h)-    " 
(j),  if  revised  as  proposed,  would  adjust 
patent  post-issuance  fees  established  in 
section  41(a)  and  section  41(b)  of  title  35, 
United  States  Code,  to  reflect 
fluctuations  in  the  Consumer  Price 
Index. 

Section  1.20,  paragraphs  (e)-(g),  if 
revised  as  proposed,  would  adjust  post- 
issuance  fees  authorized  by  Section  2  of 
Pub.  L.  96-517,  as  modified  by  Section 
404  of  Pub.  L.  98-622.  These  fees  must  be 
set  at  a  level  to  eventually  recover  25 
percent  of  the  estimated  cost  to  the 
Office  of  processing  patent  applications. 
In  order  to  achieve  this  level  of 
recovery,  these  maintenance  fees  are 
proposed  to  be  adjusted  to  reflect 
fluctuations  in  the  Consumer  Price 
Index. 

Section  1.20,  paragraph  (k),  if  revised 
as  proposed,  would  adjust  the  patent 
application  surcharge  fee  authorized  by 
Section  2  of  Pub.  L.  96-517. 

Section  1.20,  paragraph  (I),  if  revised 
as  proposed,  would  adjust  the  post- 
issuance  fee  authorized  by  section  41(b) 
of  title  35,  United  States  Code. 

Section  1.21    Miscellaneous  fees  and 
charges. 

Section  1.21.  if  revised  as  proposed, 
would  adjust  the  miscellaneous  fees  and 
charges  authorized  by  section  41(d)  of 
title  35,  United  States  Code  and  set  forth 
in  paragraphs  (a),  (b),  (d)-(f),  (h)  and  (i) 
of  this  section  to  recover  the  estimated 
average  cost  to  the  Office  of  such 
processing. 

Section  1.21,  paragraph  (g),  if  revised 
as  proposed,  would  change  the  term 
"copy  machine  tokens"  to  "copy  share 
card." 

Section  1.21,  paragraph  (k),  if  revised 
as  proposed,  would  change  the  word 
"section"  to  "part"  to  clarify  that  any 
charge  not  provided  for  in  these  rules 
would  be  made  at  actual  cost. 

Section  1.21,  if  revised  as  proposed, 
would  provide  in  new  paragraph  (m)  a 
$20  fee  for  processing  checks  returned 
"unpaid"  by  a  bank. 

Section  1.24     Coupons. 

Section  1.24.  if  amended  as  proposed, 
would  adjust  the  fee  for  the  purchase  of 
coupons  for  patents  to  make  it 
comparable  to  the  fee  required  for  the 
purchase  of  U.S.  patents. 

Section  1.24,  if  amended  as  proposed, 
would  also  delate  references  to  forty 
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cent  coupons  whti.h  are  no  lon){t>r  sold 
by  the  Patent  and  Trademark  Office. 

S*u-tum  7J?5    Deposit  oi-counts. 

Section  1.25.  if  amended  as  pn)posed. 
would  establish  a  restricted  subscription 
deposit  account  to  be  used  exclusively 
for  subscription  orders  of  patent  copies 
as  issued  A  minimum  deposit  of  S3flO  is 
required  to  establish  and  maintain, 
without  payment  of  a  monthly  service 
fee.  a  restricted  subscription  di'posit 
accouril. 

Section  1.26    Refunds. 

Section  1.25,  if  amended  as  proposed. 
wouM  rhanjje  paragraph  |c.)  li)  provide 
for  a  refund  of  $1.3a)  if  the 
Commissioner  decides  not  to  institute 
reexamination  pmceedings.  The  Sl.30() 
rofund  would  apply  to  those  instances 
where  the  proposed  reexamination  fee' 
of  Sl.aOO  under  §  1.2f>((;)  was  paiil.  The 
current  $1,200  refund  will  be  made  in 
those  cases  where  the  cirrer.t  .Si  .sno 
re«!xam!na'ion  fee  w;:s  paid. 

Section  1.297    PithJirntuw  of  statutory 
invention  nygiitration. 

Section  1  297.  parajjr.iph  (b|.  if 
•imended  as  prop«]sed,  wonld  modify  the 
statement  to  be  printed  on  eat.h 
st.itutory  invention  rejiislratujii.  1  he 
language  of  the  statement  is  proposed  to 
be  modified  so  as  to  be  mon»  ea.sily 
understood. 

St-  lien  l.4-i'>    I::!t'rnt2t:ontiJ upp'itation 
t'l/ing  ond pr'K-essing  fetys. 

Section  1.445.  paragraphs  (a)(1). 
|aM2)lii).  (a)(3).  and  |al(4).  if  amended  as 
proposeil.  w<nild  ad|iist  the  fe<;s 
authorized  by  section  ^'^6  of  title  3a. 
I  Inited  Slates  Code,  for  international 
application  pr<i«  essmg  to  rer.over  the 
estimated  average  cost  to  the  (Jf^ue  of 
such  process;nj{.  K»::her  than  mere  ising 
the  cost  of  the  international  search  fee 
set  forth  in  paragraph  §  1  44.S(..)ll)ii). 
which  reiHH'ns  unchaoj^ed,  an 
•^diustment  has  been  made  in  th^ 
amount  credited  by  thir  Office  in 
parauraphs  S  1.44.'iia)(2Ui:]  an  |.i;(^|. 

Paragraph  1.445(a)|5).  if  amended  as 
proposed,  would  adjust  the  surcharge 
authorized  by  section  37)(d|  of  title  35. 
fni'ed  Statr.s  Code. 

Pdi  igraph  1  445(aul>).  ii  amended  as 
propu.sed.  would  adjust  the  pro<;essing 
fee  for  an  English  translation  filed  after 
20  months  from  the  priority  date. 
aiith<..-ized  by  se<:tion  41(d)  of  title  35.  . 
United  Slates  Code,  to  recover  the 
estimated  average  co.st  of  the  Office  of 
such  processing. 


Secrion  1446    Refund  of  inlet', alionat 
application  filing  and proinssiny  fees. 

Section  1  446,  if  amended  as  proposed, 
would  delete  paragraph  |b).  i  he 
substance  of  the  deleted  material  is 
included  in  S  1.44.S.  paragraph  ta)(4|. 

Other  Considerations 

The  proposed  rule  change  is  in 
conformity  with  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  FjkL'cu'ive  Order  12291.  and  the 
Paperwork  Reduction  Act  of  19«V),  44 
use.  35<I1  et  seq.  There  are  no 
information  collection  requirements 
relating  to  patent  fee  rules 

The  General  Counsel  of  th.' 
Department  of  Commerce  certified  to 
the  Small  Business  .'\iiministra?ion  that 
the  proposed  rule  change  m;1I  not  have  a 
sigiiilicant  adverse  economic  impat  t  on 
a  substantial  number  of  small  entities 
(Regulatory  Flexibility  Art.  Pub.  L  96- 
354).  The  principal  impart  of  the  major 
patent  fees  has  already  been  taken  into 
account  in  Pub.  L  97-247.  which 
provided  small  entities  with  a  .50  perj:ent 
reduction  in  the  major  patent  fees. 
Although  that  legislation  v\!ll  expii>>  on 
S4*ptemi)er  30. 1985.  legislation  has  been 
introduced  to  reauthorize  the  M)  pert  enl 
reduction  in  patent  fees  for  :tn 
additional  three  years  1'he  proposed 
p.de  change  will  adjust  fees  to  reP.ert  the 
change  in  the  Consumer  Price  index  and 
cost  of  processing  servit  es  as  provided 
by  statute  (35  U.S.C.  41(d)  and  41(1")). 

The  Patent  and  Trademark  Office  has 
determined  that  this  propaseJ  rule 
rhany.e  is  not  a  major  rule  under 
Exe«:ulive  Order  12291.  The  annual 
effect  on  the  economy  will  be  less  ih.m 
$1(»  million.  There  will  be  no  major 
increase  in  costs  or  price-^  for 
consumeni.  individual  indtistiies. 
federal,  state,  or  local  gov  crnmenl 
agencies,  or  geographic  regions.  There 
will  be  no  significant  adverse  effects  on 
competition,  employment,  investment, 
prudaciivity.  innovation,  nr  on  the 
aliilily  of  I'nited  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

list  of  Subjects  in  37  CFR  Part  1 

Administ.-.if.ve  prai.lio'  ami 
procedure.  Authority  de'e^-atioos 
(government  agencies).  Conflict  of 
interests.  Courts,  Inventions  .u;d 
patents.  I  awyers. 

Notice  is  hereby  given  that  pui-snant 
to  the  authority  granted  to  the 
Commissioner  of  Patents  and 
Trademarks  by  35  U.S.C.  6  and  41.  and 
Pub  L.  97-247  and  fW-622.  the  Patent 
.jnd  Trademark  Office  is  proposing  to 
amend  title  37  of  the  Code  ot  Federal 


Re^iulations  is  set  foilh  below.  .\\\ 
proposird  additions  an-  printed  i)etween 
.iTDWs  and  ail  deletions  are  shown 
between  brackets. 

1.  The  fiuthority  cit.ition  for  37  CVR 
Part  1  would  be  revised  to  read: 

Authoril):  35  I'.S.C  6  and  41.  and  Ihib.  L. 

;i7-r47  and  !.»-»22. 

la.  Section  l.lfl  is  proposed  to  be 
revised  to  read  as  follows: 

§  1.16    National  appticst>on  filing  fees. 

|a|  liMiic  fee  for  filins  each 

appliraiiun  for  en  orii;tnal 

pa  lent,    except    desifin    or 

()lant  cases: 

By       a       smill       entity 

(J  1  9(f)l  [J15C.0i)l ►.$|-0.00.« 

Itv    nllier   than    u    8ni<<il 

enii.y  [$3<)U.00j ►$a40.UI)-« 

III)  In  adiiitiun  to  the  basic 
filing  f(?>-  in  an  original  .ip- 
piication.  for  filinj;  or  later 
prfisfntiition  of  each  indr- 
pcndeni  claim  in  excess  of 
3: 

By       a       small       entilv 

(5 1 9;n)  t$15.00j ».$17.00^ 

By   other   than    a    <;n;nll 

entity  t$;?0.00| ►•S.M.OO.* 

|c)  III  dddiiiun  to  the  basic 
filinx  fee  m  an  original  tip- 
plication,  for  filing  or  Liter 
presenl.ition  of  each  rlaim 
(whi-'her  independent  or 
dependent)  in  excess  of 
20  (Note  that  5  1.7.511)  in- 
dicates how  mulhple  de- 
pendent claims  arc  consid- 
ered for  fee  caloiLition 
purposes): 
Hv      a       small      entity 

(S  1.9(0)  CS5.001  

By    other    than    h    small 

entity  CSlO.iXJj 

|d)  In  addition  to  the  b.tsu: 
filing  fee  in  an  original  ap- 
plication, if  the  application 
contains,  or  is  amended  lo 
contain,  a  multiple  de- 
pendent ctaim(s),  pnr  ap- 
plication: 
By      a      sinall      entity 

(Sunn!  [550.001 

Hy   other   than   a   small 

entity  fSinoOO] 

(If  tho  additional  fei>s  re- 
quired by  paragraphs  (h). 
(r)  and  (d)  ai-e  not  paid  on 
fil'iig  or  on  Uler  presenta- 
tion of  the  claims  for 
wlixh  the  iAdditi-inal  fees 
are  due.  they  must  be  paid 
or  the  claims  cancelled  by 
amendment,  prior  to  the 
cxpiraiirin  of  the  time 
period  set  for  response  by 
the  Office  in  any  notice  of 
fee  deticiency.) 


>SCOO<« 

»>$1Z.0i> 


►$.<>.s.on>« 

►  $110.00.4 
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t<l  SiiTharjic  (or  filing  Ihe 
(•iisic.  filinx  fee  or  oiith  or 
(Ici  liiri<li(in  on  d  chile  later 
•hiin  the  filing  date  li  (he 
iipplirtition: 
fly       ii       smjill       (Jnlity 

(SIHtfll  C$S(».WlJ ►SltKMH"-* 

>l>    other    than    <i    smHll 

enlii>  tSlOOOdJ  - ••Saindd^ 

ifl  Knr  Tiling  cat  h  ^-sign  a|»- 
|ilit.iiti(in: 
M>       u       MTiiill       untity 

IS  IMini  CS62.5(ll ».Sr-(l.(Ki-« 

lly    other   thun    a    imall 

entity  [SI25.00J.. ^-SUOU'-* 

(>!)  Hiisic  fee  for  filing  each 
plant  application: 
lly      ii      small      uiilily 

l§  IMini  [Si  (lO.OOj  .......         ».Sll(MH'^ 

llv    other   than    a    »mall 

entity  [5200.00].. ^^:.1H«i^ 

(h)  Ufisir.  fee  for  filing  earh  ^ 

reissue  application: 
My       a       small       entity 

l§  i-Mini  [Si5o.«)3 ^Sinux'^ 

lly    other    than    a   tmalt 

entity  [S-'tOOOOj fc-Si^MMm-* 

ill  In  addition  to  the  basir 
filing  fee  in  a  reissu*  ap- 
plication, for  filing  or  later 
presentation  of  each  inde 
pendent  claim  which  is  in 
e\i  ess  of  the  nuirlif  r  cit . 
iiidependeiil  claims  iti  the 
o'igiiial  patent:  i 

ll\        a       small       entity 

IS  15^(0)  tSlS.CKlJ fc-Sl-dd-* 

H\    other    than    a    iiiiuil! 

entity  [S^lO.OO] ».S.U(K'.< 

(i;  In  addition  to  the  basic 
tl!in<4  fee  in  a  reissue  ap- 
plsiatioii;  for  filing  or  later 
presentation  of  each  claim 
(wh«>(hei  iiuiependent  or 
depi  mien  1 1  m  e.xccss  <if  20 
and  cdso  in  excess  (tf  the 
luiniber  of  claims  in  the 
original  patent.  (Note  that 
§  !.T5(( )  indicates  how 
multiple  dependent  claims 
.!«•  considered  for  feo  pur 
poses];  J 

H\       a      small      ^ntity 

(S  l.Wtf))  IS5.00] •.StUHi^ 

lU    other    than    a    b.'nall 

t-nlity  [SlO.OO]..... ►•3>l:^fKi^ 

(Note,  see  §  1.443  for  inlernalional 
<ipp!ication  filing  ani  processing  fees) 

-  Section  1.17  is  proposed  to  be 
.imended  by  revising  paiajjniphs  (<i|- 
(mt  to  read  as  follow* 

§  1.17    Patent  application  processing  fees 

la)    K\tension     fee    for    re- 
sponse within  first  nionlh 
pursuant  to  §  1.13ti(a): 
Kv       ;.       small       tnlity 

(8  l.Hif))  tS25.00j ►•S^iti.iK'-* 

Hy    other    than    a   small 

entity  fS-MLOOj...* ».Sr*.(i0* 


|li|     Kvlension    fee     for    re- 

spemse       within       second 

month  pursuant  to 

8  1.i;Mi(a): 

Hy       a       smalt       entity 

(5  1.9|f|)  CS75.003 ».SHr..liti- 

|{\    other   than    a    small 

"entity  tS150.00] ^-SI^IUHU 

|(.)    Kxtension     fee-    for    re- 
sponse within  thiixi  month 
pursuant  to  §  1.13(>|a): 
By       a       small       entity 

(§  l«lf)l  CS1"5.00]  ...."....       ».$19S.0tt.. 
Il>    other   than    a    small 

"entity  [5350.00] ».&'»«).()()■. 

|d|    Kxtension    fee    for    nr- 

sponse        within        fourth 

nionlh  pursuant  to 

5  l.i:iHia|; 

lly       a  ■    small      entity 

18  l.V-l|f)l  [$275.00]  ..1         ^.KiOS.lKi-. 
it>    other    than    a    small 

entity  [S550.00] »-S(i1(i.(H)-. 

le)    For    filing    u    notice    of 
appeal  from  the  examiner 
to  the  Board  of  Patent  Ap- 
peals and  Interferences: 
lU       a       small      entity 

(§  I.Mini  [S57.50] ».S(ir..ti(i- 

Hy    other    than    a    small 

entity  [5115.00] ».Si:«UHi- 

jl!  In  addition  to  the  fee  for 

filing   a    notice  of  appeal. 

ttir  filing  a  brief  in  support 

of  a:i  appeal: 

Hv       a       small       entity 

(8  1-910)  [S57..SO] ».s».r..(iii. 

Hy    other    than    a    small 
entity  [5115.00] ».Si:t(Um. 

Igl  Kor  filii'g  a  request  for  an 
oral  hearing  before  the 
Hoard  of  Patent  Appeals 
and  Interference  in  appeal 
under  35  U.S.C.  134: 
Hs       a       small       entity 

18  l.«|f))  [S30.00] ».S.\'"..IKI' 

Hy    other    than    a    small 

entity  [5100.00] ».«11(i.(Ki- 

lh|  For  Tiling  a  petition  to  the 
t'fimmissionnr  under  a 
section  of  this  part  listed 
below  which  refers  to  this 
paragraph  [S120.00] ►Sl.'itUKi. 

S  1.47 — for  filing  by  other 
l(;:iii  al!  the  inventors  or  a 
pe.'son  not  the  inventor. 

S  1  48 — for  correction  of  in- 
ventorship. 

5  1  J82 — for  decision  on 
questions  not  specilically 
provided  for. 

§  1.183 — t«i  suspend  the 
rules. 

ii  1.295 — for  review  or  refus- 
al to  publish  a  statutory 
invenlion  registration. 

s  1.377 — for  review  of  deci- 
sion refusing  to  accept  and 
record  payment  of  a  main- 
tenance fee  filed  prior  to 
expiration  of  patent. 


si  i.:i7H(e) — for  reconsider- 
ation of  decision  on  peti- 
tion refusing  to  accept  de- 
layed payment  of  mainte- 
nance fee  in  expired 
patent. 

8  I.(>44(e) — for  petition  in  an 
interference. 

§  1.644(0 — for  request  for  re- 
consideration of  a  deci- 
sion on  petition  in  an  in- 
terference. 

8  1  W«(c)— for  lute  Tiling  of 
inJerferenre  settlement 
agreement. 

88  5  12.  5.13.  k  5.14— for  ex- 
pedited handling  of  foreign 
filing  license. 

8  5.15 — for  changing  the 
scope  of  a  license. 

8  3.25 — for  retroactive  li- 
cense. 

ii)  for  filing  a  petition  to  the 
Ctmimissioner  under  a 
section  of  this  part  listed 
lielow  which  refers  to  this 
paragraph  [560.00] ►SBd.OO-* 

8  I  12 — for  access  to  an  as- 
signment record. 

8  1.14 — for  access  to  an  ap- 
plication. 

8  1.55 — for  entry  of  late  pri- 
ority pupe.i-s. 

8  1  102 — to  make  application 
spiecial 

8  1 .103 — to  suspend  action  in 
application. 

8  1.177 — for  divisional  re- 
issues to  issue  separately. 

8  1.312 — for  amendment 

after  payment  of  issue,  fee. 

8  1  313 — to  withdraw  an  ap- 
plication from  issue. 

8  1  314 — to  defer  issuance  of 
a  patent. 

8  1.3;»4 — for  patent  to  issue 
to  assignee,  assignment  re- 
corded late. 

8  t  W>fi{b) — for  access  to  in- 
terference settlement 
agreement. 

!l!  For  filing  a  petition  to  in- 
stitute a  public  use  pro- 
ceeding under  §  1.292 
[5730.00] ^SM.'Ki.Od-* 

■ki  For  processing  an  appli- 
cation filed  with  a  specifi- 
;:atioii  in  a  non-English 
iangiWRf  {81.52(d)) 
[S20.00] ►■SlOO.Oti-* 

iij  For  filing  a  petition  (1)  for 
the  revival  of  an  aban- 
doned application  under 
35  I'.S.C.  133.  or  (2)  for 
tielayed  payment  of  the 
issue  fee  under  35  U.S.C. 
131 
Bv       a       small       entity 

"(819!!])  [525.00] '....         »'S28.«i.< 

Hy    other    than    a    small 
"entity  [550.00] ►■SM.Od-* 
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(m)  For  niing  a  petition  (1) 
for  revival  of  an  uninten- 
tionally abandoned  appli- 
cation or  (2)  forlhe  unin- 
tentionally delayed  pay- 
ment of  the  fee  for  issuing 
a  patent: 
By       a       small       entity 

($1.19(0)  [$250.001 

By    other    than    a    small 
entity  [SoOO.OOj 


-^ 


>S280.00' 
»SS60.UO-< 


3.  Section  1.18  is  proposed  to  be 
revised  to  read  as  follows; 

§1.18    Patent  issue  fMs. 

(a)  Issue  fpe  for  issuing  _-dch 
original  or  reissue  patent, 
except  a  design  or  plant 
patent: 

By       a       small       entity 

(S  19(f))  [$250.00 J ►S280.00-4 

By   other   than   a    small 

entity  [$500.001 ^SSeo.QO-^ 

(b)  Issue  fee  for  issuing  a 
design  patent: 

By       a       small       entity 

(519(0)  [$87  501 ►•$llX).00-« 

By    other    than    a    small 

entity  [$175.001 ».$200  00-« 

(c)  Issue  fee  for  issuing  a 
plant  patent: 

By       a       small      entity 

(§  1  9(0)  [$125.001 ►.$140.00-« 

By   other   than    a    small 

entity  [$250  001 »^$2aO.0O-« 

4.  Section  1.19  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(l- 
5),  (b)  and  (c).  and  by  adding  new 
paragraphs  (a)(7).  and  (h)-{i)  to  read  as 
follows: 

§  1.19    Document  supply  fees. 

The  Patent  and  Trademari^  Office  will 
supply  copies  of  the  following 
documents  upon  payment  of  the  fees 
indicated: 


(a)     Uncertified     copies     of 
Office  documents: 

(1)  Printed  copy  of  a 
patent,  including  a 
design  patent,  statuto- 
ry invention  registra- 
tion, or  defensive  pub- 
lication document, 
except  color  plant 
patent  ^or  color  stat- 
utory invention  regis- 
tration .« [$1.001 »'Sl.5n.« 

(2)  Printed  copy  of  a 
plant  patent  ^or  stat- 
utory invention  regis- 
tration'4  in  color 
[S8.001 

(J)  Copy  of  patent  appli- 
cation as  filed  j.  each 
50  pages  or  fraction 
thereof)  [S18.001 ►•$25.0O-« 


(4)  Copy  of  patent  file 
wrapper  and  contents, 
(each  100]  »up  to 
200-4  pages  [or  frac- 
tion thcreoO  [$JO.0Ol   .  »<  $75.00 .« 

►  201  pages  and  over -4..        ►SSSO.OC-^ 

(5)  Copy  of  Office 
records,  except  as 
►  otherwise-4  provid- 
ed in  (paragraphs 
(a)(1)  through  (4J  of) 
this  section,  per  page 

[S0.301 ►■$1.00-« 

•  •  •  •  • 

»'(7)  Copy  of  patent  as- 
signment record SS.OO-^ 

(b)  Certified  copies  of  Office 
documents: 

(1)^  For  certifying  Offii.e 
records,  per  cectificate 
[$3.50l ►•$5,004 

(2)  For  a  search  of  as- 
signment records,  ab- 
stract of  title  and  cer- 
tification, per  patent 
[$12.001 ►■$15.00^ 

[(3)  For  comparing 
copies,  made  from 
Patent  and  Trademark 
Office  recor4s  but  not 
prepared  by  the 
Patent  and  Trademark 
Office,  with  the  origi- 
nal, prior  to  certifica- 
tion of  the  copies,  per 

page  [$0  101 1 

(c)  Subscription  Services: 

(1)  Subscription  orders 
for  printed  copies  of 
patents  as  issued, 
annual  service  charge 
for  entry  of  order  and 
[one  subclassl^-ten 
subclasses-4  [S4001. ..  »>$8.00-« 

(2)  For  annual  subscrip- 
tion to  each  additional 
subclass  in  addition  to 
the  [onel^ten-^ 
covered  by  the  fee 
under  paragraph  (c)(1) 
of    this    section,    per 

subclass  [$0.401 ►■$.70.« 

•  «  •  •  • 

►  (h)  Uncertified  copy  of 
a  non-United  States 
patent   document,   per 

document ►$10.00'4 

►  |i)  Compare  and  certi- 
fy copies  made  from 
Patent  and  Trademark 
Office  records  but  not 
prepared  by  the 
Patent  and  Trademark 
Office,    per    copy    of 

document Si  S.OO-^ 

►  (j)    Additional    filing    Re- 
ceipts: 

Duplicate $20.00 

Corrected  due  to  appli- 
cant error S20.00'4 


5.  Section  1.20  is  proposed  to  be 
amended  by  revising  paragraphs  (b)-(l) 
to  read  as  follows: 


§  1.20    Post-Issuance  fees. 


(b)  Petition  for  correction  of 
inventorship      in      patent 

(§  1.324)  [$120.001 ».$150.00.« 

(c)  For  filing  a  request  for 
reexamination  ({1. 510(a)) 
[$1.500.001 ►$1.800.00-4 

(d)  For  filing  each  statutory 
disclaimer  ({  1.321): 

By       a       small       entity 

(51.9(0)  [$25  001 ►$28.00-4 

By   other   than   a   small 

entity  [$50.001 ►$56.00.4 

(e)  For  maintaining  an  origi- 
nal or  reissue  patent, 
except  a  design  or  plant 
patent,  based  on  an  appli- 
cation filed  on  or  after  De- 
cember 12,  1980  and 
before  August  27.  1982,  in 

force  beyond  4  years:  the  / 

fee  is  due  by  three  years 

end  six  months  after  the 

original  grant  [$200.001 ►$225.00-4 

(0  For  maintaining  an  origi- 
nal or  reissue  patent, 
except  a  design  or  plant 
patent,  based  on  an  appli- 
cation filed  on  or  after  De- 
cember 12,  1980  and 
before  August  27,  1982,  in 
force  beyond  8  years:  the 
fee  is  due  by  seven  years 
and  six  months  after  the 
original  grant  [$400.001 ^$445.00-4 

(g)  For  maintaining  an  origi- 
nal or  reissue  patent, 
except  a  design  or  plant 
patent,  based  on  an  appli- 
cation filed  on  or  after  De- 
cember 12.  1980  and 
before  August  27.  1982.  in 
force  beyond  12  years:  the 
fee  is  due  by  eleven  years 
and  six  months  after  the 
original  grant  [$600.00l ►$670.00-4 

(h)  For  maintaining  an  origi- 
nal or  reissue  patent, 
except  a  design  or  plant 
patent,  based  on  an  appli- 
cation filed  on  or  after 
August  27,  1982,  in  force 
beyond  4  years:  the  fee  is 
due  by  three  years  and  six 
months  after  the  original 
grant: 

By       a       small       entity 

(51.9(0)  [$200.001 ►$225.00-4 

By    other   than    a    small 

entity  [$400.001 ►$450.00-4 

|i)  For  maintaining  an  origi- 
nal or  reissue  patent, 
except  a  design  or  plant 
patent,  based  on  an  appli- 
cation filed  on  or  after 
August  27.  1982.  in  force 
beyond  8  years:  the  fee  is 
due  by  seven  years  and 
six  months  after  the  origi- 
nal grant: 

By       a       small       entity 

($1.9(0)  [S400.()0l ►$445,004 


\ 
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H\    (ithrr    thnii    H    Hmal! 

•  niiiy  iseno.noj.; 

Ill  K(ir  miiinlainin^  .in  kirigi 
tiiil     or     rfissur      pjitent. 
•■\»;ept   <i   drsign   or  jpltint 
pai'i'nt.  liHscd  on  nn  lippli' 
cation    filoil    on    or  |  iifli'r 
Aiijjiisl    2".    1H82.   in    forcr 
l>*'V(>nd  12  years:  Ihi'  ft'**  is 
cluf  liy   eli'vrn   vphts  and 
six  months  aftpr  thi-  onpi 
iihI  KranI: 
Bv       a       small       l-ntity 

(§1.»|fl)  tS(iO().(Ki3 

Hy   other   than    a  :smal! 

t-ntity  [S1.2(IO.OOl 

ikl  Siiicharxe  fur  paying  a 
m.iinlenani.c  (re  durinjj 
the  fimonth  X'''"-*'  P«'rio(l 
ftiltivving  the  evpiralion  o( 
three  years  and  six' 
nutnths.  seven  yeai$  and 
six  months,  and  uleven 
years  and  six  months  after 
the  dale  of  the  oijsginal 
prant  of  a  patent  lia.sk'd  on 
ati  .ippliiation  filed  |in  oi 
after  Oecembcr  12;j  198(i 
j!id  l.efore  .\ukusI  zi.  19H2 

[SllKUX)! 1. 

(li  Siit(  harjje  for  puytnp  a 
ftiijinlenance  fee  4urin>! 
the  (inionth  grare  lirriod 
tdllovving  the  expiration  of 
three  years  and  six 
months,  seven  years  and 
S!x  months,  dnd  »lfven 
years  and  six  monthj  after 
the  date  of  the  original 
jjr.int  of  a  patent  baSt'd  on 
an  application  filed  on  or 
afti:r  .August  27.  1982} 
Hv       a       small       entity 

lS1.9|fll  t$,50.00j 

IK    other    th.in    a    small 

•  ntity  £SIlX).f)Ol 


».$h!XI.(lll. 


►  SJiXKNi-^ 


►  $ll«*.(l(Nl-i 


(i.  S»M  lion  l.i;i  is  proposed  to  Ite 
.iniended  by  revisinj}  par;ipraph  [u).  (li). 
h\]-\\i].  |hj(l).  (i)  and(i<).  and  adding  a 
new  parasr.iphs  (m)  lo  read  as  follows 

$  1.21     Miscellaneous  fees  and  charges 

'l  h(!  Patent  and  Trademark  Office  h.is 
established  the  foliojvinjj  fees  fdi  !be 
srrvif:«?.s  indicated: 


la!  Registration  of  altfrneys 
and  agents: 

111  For  admission  |lo  ex- 
amination for  rcfiistra- 
tion  to  praclii  i.  fee 
pavidtk  upon  aoplif.a- 
tion  £$-;".  IHtJ  ....1 

121  On  registratipn  to 
practice  ISrrf).Oo|  

Mi  For  rcinstatemi'ul  to 
piactice  [S25.0()||  

(4)  For  ce.-tificate  of 
good   standing  \is    an 


attorney  or  agenl... 


^■Suitable  for  framing-* 

tSlO.OOl ».Slf  Ki.(K)  •« 

(.'))  For  review  of  a  deci- 
sion of  the  Director  of 
F.nrollment  and  Disci- 
pline under  $  10.2(c| 
tSWMlOj ».Sl(N)(«i-« 

16)  For  requesting  re- 
grading  of  an  exami- 
nation under  §  10.71c| 

[S(«UI0J •.SKioui^ 

hi  Deposit  accounts: 

(1|  For  establishing  or 
reinstating  a  deposit 
account  SlO.OO.. 

(2|  S«'rvic,e  charge  for 
ea(.h  month  when  the 
balance  at  the  end  of 
the  month  is  below 
Si.(KX)  tsiool.., ».S.:(ii"i-« 

^(;i)  Service  charge  for 
ea(  h  month  when  the 
b.dance  at  the  end  of 
the  month  is  below 
$.mt  ■  for  rc.>lricled 
sul)scriplioii  depo.sil 
accoiints  used  exclu- 
sive^- for  subscription 
order  of  patent  copies 
as  is-siied SJiut,* 

|ii|  Delivery  box:  Local  de- 
liverv  liox  rental,  per 
anniim  tS24-tK)3 ».S«!<Ki.« 

!!•)  International-type  search 

rcpoits:    For   preparing   an 

niternational-lype      search 

repoit  ofian  international- 
type   searth    made   at    the 

time  ol  the  first  action  on 

the    merits    in    a    national 

patent  appiiralion 

tS^S.CXiJ ».S:tfi  iN)>« 

jt)  Search  of  Office  records: 

For   seart;hins   Patent    and 

Trademark  Office  records 

for  purposes  not  otherwise 

spe(.ified.      per      one-half 

h(Mir    or    frrt<:lio!i    thereof 

[S10.(K)3 ».Sl.=.i"'-« 

Igl  ('opy  [machine  tokensj 

^•shai.e     carcH*:     [Token 

fur       copying       machine. 

e.ici;]    ♦■Cost  per  copv-* 

CS(!.2()1 

Ihi  Reco'dipg  of  documents: 
|1|  For  rec(ird;!ig  each 
.issignnient.  Kgree- 
nient  or  other  paper 
relating  to  the  prop- 
erty in  a  p:ilen!  or  ap- 
plication [S2t).n(Jl ».SJ.i(Mij 

|i)  l'ulilif.atii<n  III  O'lido.' 
I'.r./rttf:  F(*r  publication  in 
the  Oficial  Ca7ti!tf:  of  a 
notice  of  the  availabilily 
of  an  application  or  a 
['.item  for  liner.si'ig  or 
sale,  each  applitaliori  o! 
patent  C$6(Kl3 ».!>»i(iii- 

Ikl  For  jfiems  and  services, 
that      Jh«'      rmnniissioner 


tinds  may  be  supplied,  for 
which  fees  are  not  speri- 
Red  by  statute  or  by  this 
[section]  ►part-*,  such 
charges  as  may  be  deter- 
mined by  the  Commission- 
er with  respect  to  each 
such  item  or  service 
[.ictual  cost] 


».;ni|  Ft>r  processing  each 
check  returned  "unpaid" 
tiv  a  bank 


S2(i()n-i 


7.  St!Ction  1.24  is  proposed  to  be 
revised  to  read  as  follows: 

<;  1.24    Coupons. 

(Coupons  in  denominations  of  [forty 
cents  and]  one  dollar  ►for  the 
purchase  of  trademark  registrations  ami 
one  dollar  and  fifty  cents  for  the 
purchase  of  patents,  designs,  defensive 
puldications,  and  statutory  invention 
leuislratiuns-^  are  sold  by  the  Patent 
and  Trademark  Office  for  the 
convenience  of  [regular  purchasers  of 
l!.S.  patents  and  trademark 
registrations]  ►the  general  public i-^; 
these  coupons  may  not  be  used  for  any 
other  purpose.  [The  4l)-cent  coupons 
are  sold  individually  and  in  books  of  5(1 
with  stul.'S  for  record  for  S20.]  The  one 
dollar  coupons  are  sold  individually  and 
in  books  of  50  with  stubs  for  record  for 
S.^()  ►and  the  one  dollar  and  fifty  cent 
(.ouiions  itre  sold  individually  and  in 
books  of  50  with  stubs  for  record  for 
S7."i-*  These  coupons  are  good  until 
used:  they  may  be  transferred  but 
lannot  be  redeemed. 

b.  Section  1.25.  paragraph  (a),  is 
proposed  to  he  revised  lo  read  as 
follows: 

e^  1.25    Deposit  accounts. 

(a I  For  the  convenience  of  attorneys. 
iMid  the  p(!neral  public  in  paying  any 
tees  due.  in  ordering  services  offr-red  by 
the  Office,  copies  of  records,  etc.. 
deposit  accounts  may  be  established  in 
the  Patent  and  Trademark  Office  upon 
pcu  meiit  ef  the  fee  for  establishing  a 
deposit  account  (§  1.21(b)(1)).  A 
.minimum  deposit  of  Sl.CKK)  [or  mtue, 
depending  on  the  activity  of  the 
individual  account.]  is  required  ►for 
paying  any  fees  due  or  in  ordering  any 
St-:  vices  offered  by  the  Office.  However, 
a  mirnnnim  deposit  of  S3()0  may  be  paid 
to  establish  a  restricted  subscriplion 
deposit  account  used  exclusively  for 
subscription  order  of  patent  copies  as 
issued.-*  At  the  [close]  ►end-*  of 
each  month ['s  business],  a  ►deposit 
nccount-^  statement  will  be  rendered.  .'\ 
n;mit!ance  must  be  made  promptly  upon 
rt  ceip!  of  the  statement  to  cover  the 
v-iUie  of  items  or  services  charged  to  the 
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account  and  thus  restore  the  accoutit  to 
its  established  normal  deposit  [value J 
An  amount  sufficient  to  cover  all  fees, 
services,  copies,  etc..  requested  must 
always  be  on  deposit.  ^Charges  to 
accounts  with  insufficient  funds  will  not 
be  accepted. '4  A  service  charge 
(§  1.21lb)(21)  will  be  assessed  for  each 
month  that  the  balance  at  the  end  of  the 
month  is  below  $1,000.  ►For  restiicted 
subscription  deposit  accounts,  a  service 
I  harge  (§  1.21(b)(3))  wilj  be  assessed  for 
each  month  that  the  balance  at  the  end 
uf  the  month  is  below  $300. -4 

9.  Section  1.26  is  proposed  to  be 
amended  by  revisinjj  paragraph  (c)  to 
read  as  follows: 

§  1.26    Refunds. 

(c)  If  the  Commissioner  decides  not  to 
institute  a  reexamination  proceeding,  a 
refund  ol  tSl.200.00l  ►Sl.SOO-*  will  be 
m.ade  to  the  requester  of  the  proceeding. 
Reexamination  requesters  should 
indicate  whether  any  refund  should  be 
made  by  check  or  by  credit  to  a  deposit 
account. 

10.  Section  1.297.  paragraph  (b).  is 
proposed  to  be  revised  to  read  as 
follows 

§  1.297    Publication  of  statutory  invention 
registration. 

■  •  •  •  • 

|b)  Each  statutory  invention 
registration  published  will  include  a 
statement  relating  to  the  attiibutes  of  a 
statutory  invention  registration.  The 
statement  will  read  as  follows: 

.-\  statutoi>  invention  rpgiatration 
[published  pursuant  to  35  I'.S.C.  15~J  is  noi 
H  patent  [but  it  has  all  of  the  attributes 
spei  ificd  for  patents  in  title  3.1.  United  St.iles 
Code,  exfppt  those  spenfied  in  J5  L'  S  C.  lai 
and  sections  Z"!  through  20H'J.  [.-X  statutory 
invention  registration  does  not  have  an>  of 
the  attHbutes  specified  for  patents  in  any 
other  provision  of  law  other  than  title  35. 
I'nited  States  Code.  The  invention  with 
respect  to  which  a  statutory  invention 
registration  is  published  is  not  a  patented 
invention  for  purposes  of  the  marlcing 
provisions  of  35  U.SC.  292.1  ►^l'  has  the 
defe.nsive  attributes  of  a  patent  but  does  not 
have  the  enforceable  attributes  of  a  patent. 
No  article  or  advertisement  or  the  like  may 
use  the  teim  patent,  or  any  term  sugj;estive  of 
a  patent,  when  referring  to  a  statutory 
invention  registration.  For  more  specific 
information  on  tht;  rights  associ-ited  vvi'h  a 
statutory  invention  registration  see  .35  U.SC. 
1.^7. .«. 

11.  Section  1.445  is  proposed  to  be 


amended  by  revising  paragraph  (a)  to 
read  as  follows: 

^  1.44S    International  application  filing  and 
processing  fees. 

(a I  The  following  fees  and 
I  h.irgos  are  established  by 
the  Patent  and  Trademark 
Offii;e  under  the  authontv 
id  I,";  U  S  C  376: 

HI  A  transmittal  fee 
(see  35-  U.S.C.  3«I(d) 
and     PCT     Rule     14). 

[S125  001 ».$IUO.OO-« 

|J)  A  search  fee  (see  .15 

U  S.C   361(dl  and  PCT 

Rule  lt>)  where: 

(i)  No  corresponding 

prior  United 

States        national 

application      v\ilh 

fee  has  been  filed 

SJiXHW 

(ii)      C!)^r^'sponlling 
prior  United 

Stales  national 
application  with 
fee  has  been  filed 

[S25(M)0l ►S3:«).00-« 

(3)  A  supplemental 
seari;h  fee  when  re- 
quired (see  PCT  Art. 
17(3|(a)  and  PCT  Rule 
■10.21  ►•.  per  additional 
invention  <«  ' 

[S125.0OJ ►■sisnoo^ 

l-t)  The  national  fee.  that 
is.  the  amount  set 
forth  as  the  filing  fee 
under  jj  lift  (a) 
Ihiough  jH)  ( redited 
^.  if  rei);ies;ed  at  the 
time  of  filing  .4  by  an 
amount  of  IS250) 
►^Sl70.0O.<  whei^c  an 
international  search 
fee  [of  S-'iOOOO)  »>as 
required  by  paivigr.iph 
(a)2ti)  of  this  .sec- 
tion'4  has  been  paid 
on  the  correspordi.ng 
in!rrna!ional  applica- 
tion to  the  United 
St.ites  Patent  and 
TraJem.iik  Office  .<s 
an  International 
S»Mn  hing  Authority. 
[Where  the  amount  of 
the  credit  is  in  excess 
of  that  required  for 
the  national  fee.  a  re- 
quest for  a  lefund  uf 
the  excess  under 
S  1.446(b)  may  be  filed 
at  the  time  of  paying 
the  national  fee.)  Only 
one  su'.h  credit  is  p«?r- 
mitted  based  on  a 
single  IS500.001  inter- 
national search  fee 


(.'>)  Surcharge  for  filing 
the  national  fee  or 
oath  or  declaration 
later  than  20  months 
fri>m  the  priority  dale 

[Snjo.ooj 

(6)  For  filing  an  Knglish 
translation  of  an  inter- 
national application 
later  than  20  months 
after  the  priority  date 
(§  l«l(b))  [$20  (Wj 


.§200.1)0  •■ 


>$l(X).0()-« 


'  IVr  .i.l.l:'ion.il  mxfnli.m 


12.  Section  1.446  is  proposed  to  be 
amended  by  removing  paragraph  (b): 

S  1.446    Refund  of  international  application 
filing  and  processing  fees. 


(b)  [Refund  of  a  portion  of 
the  seari.h  fee  toward  pay- 
ment of  the  national  fee 
may  be  made  one  time  to 
the  extent  set  forth  in 
S  l.44.S(i|(4;  if  requested 
at  the  time  of  paying  the 
national  fee  provided  that 
a  $500  scare  h  fee  has  been 
paid.)  ^|Removed|'4  


Dated:  )une  14.  1985. 
Donald  |.  Quigg, 

Acting  Cor.iimssiutwr  of  Patents  and 
Trademark  s. 

[FR  Doc  85-15156  Filed  6-20-85:  8:45  am) 
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Briefings  on  How  To  Use  the  Federal  Register— 
For  information  on  briefings  in  Chicago.  IL,  New  York,  NY. 
and  Washington,  DC,  see  announcement  on  the  inside 
cover  of  this  issue. 
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Air  Pollution  Control 

Environmental  Protection  Agency 

Aliens 

Immigration  and  Naturalization  Service 

Aviation  Safety 

Federal  Aviation  Administration 

Bilingual  Education 

Education  Department 
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Coast  Guard 
Community  Development  Block  Grants 

Housing  and  Urban  Development  Department 

Endangered  and  Threatened  Species 
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Food  Grades  and  Standards 
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Government  Contracts 

Immigration  and  Naturalization  Service 

Housing 

Housing  and  Urban  Development  Department 

Labeling 

Alcohol,  Tobacco  and  Firearms  Bureau 
Loan  Programs— Housing  and  Community  Development 

Housing  and  Urban  Development  Department 
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Selected  Subjects 


FEDER.AL  REGISTER  Published  daily.  Monday  through  Friday. 
(nol  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration.  Washington.  DC  20408.  under  the 
Federal  Register  Act  (49  Slat.  500.  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington.  DC  20402 

Ihi-  Federal  Register  provides  a  uniform  system  for  making 
avHiiable  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
F\ecutive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

1  he  Federal  Register  will  be  furnished  by  mail  to  subscribers 
fur  SJOO.OO  per  year,  or  S15000  for  6  months,  payable  in 
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issue,  or  Sl.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington.  DC 
2f)402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Rejtister.  , 

Questions  and  requests  for  specific  inforniiition  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATIO.N  AND 
ASSISTANCE  in  the  READFil  AIDS  section  of  this  issue. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
p.tyi-  number    Example:  50  FR   12,"»45 


Marine  Safety 

Coast  Guard 

Marketing  Agreements 

Agricultural  Marketing  Service 
Medical  Devices 

Food  and  Drug  Administration 
Mortgage  Insurance 

Housing  and  Urban  Development  Department 
Pensions 

Veterans  Administration 
Public  Housing 

Housmg  and  Urban  Development  Department 
Quarantine 

Animal  and  Plant  Health  Inspection  Service 
Radio  Broadcasting 

Federal  Communications  Commission 
Seamen 

Coast  Guard 

Tariffs 

Federal  Communications  Commission 
Television  Broadcasting 

Federal  Communications  Commission 
Water  Pollution  Control 

Environmental  Protection  Agency 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR;  Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 

WHO:         The  Office  of  the  Federal  Register. 


WHAT: 


WHY: 


Free  public  briefings  (approximately  2  1/2  hours) 
to  present; 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  publics  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them    There  will  be  no 
discussion  of  specific  agency  regulations 


CHICAGO.  IL 

WHEN:  July  8  and  9:  at  9  a.m.  (identical  sessions) 

WHERE:  Room  1654.  Insurance  Exchange  Building. 

175  W.  Jackson  Blvd.,  Chicago.  IL. 

RESERVATIONS:   Call  the  Chicago  Federal  Information 
Center.  312-353-4242. 

NEW  YORK,  NY 

WHEN:  July  9  and  10:  at  9  a.m.  (identical  sessions) 

WHERE:  2T  Conference  Roon*  Second  Floor. 

Veterans  Administration  Building.  252 
Seventh  Avenue  (between  VV.  24th  and  W. 
25th  Streets).  New  York.  NY. 

RESERVATIONS:  Call  Arlene  Shapiro  or  Steve  Colon.  New 
York  Federal  Information  Center. 
212-264-4810 


WASHINGTON,  DC 


WHEN: 


September  (two  dates  to  be  announced 

later) 


Ill 
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Agricultural  Marketing  Service 

RULES 

Cirrots  and  beets,  canned;  gr-jde  standards 

Oranges  (Valoncia)  grown  in  Arizona  and 

California 

PROPOSED  RULES 

Almonds  grown  in  California;  commeul  period 

reopened    j 

Agriculture  Department 

Soe  a/so  Agricultural  Marketing  Servicr:  Animal 

and  Plant  Health  Inspection  Senice:  Fcrest       - 

S«?rvice. 

NOTICES 

Meetings: 
Science  and  Education  Research  Gi  ants  Program 
Technical  Advisory  Committee  (2  documents) 

Alcohol,  Tobacco  and  Firearms  Bureau 

PROPOSED  RULES 

Alcoholic  beverages: 
Wine,  distilled  spirits,  and  malt  beverages: 
suifiting  agents  disclosure  in  labeling 

Animal  and  Plant  Healtfi  Inspection  Service 

RULES 

Plant  quarantine,  domestic: 

Citrus  canker,  interim 

Golden  nematode;  interim 


26063 
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Arts  and  Humanities,  National  Foundation 

NOTICES 
Meetings: 

Design  Arts  Advisory  Panel 

Music  Advisory  Panel 

Visual  Arts  Advisory  Panel 

Blind  and  Other  Severely  Handicapped, 
Committee  for  Purchase  from 

NOTICES 

Procurement  list.  1985;  additions  and  deletions  (2 

documents) 

Coast  Guard 

RULES 

Drawbridge  operations: 

Washington 
Merchant  marine  officers  and  seamen  and  manning 
of  vessels: 

Licensing  of  Federal  pilots 
Ports  and  waterways  safety: 

Detroit  Riven  safety  zone 
Regattas  and  marine  parades: 

Elizabeth  River  Independence  Day  Celebration 
PROPOSED  RULES 

Merchant  marine  officers  and  seamen  and  manning 
of  vessels; 

Licensing  of  Federal  pilots 
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26136 
26029 


26122 

26128 
26046 

26071 


Commerce  Department 

See  International  Trade  Administration;  National 
Oceanic  arid  Atmospheric  Administration;  Patent 
and  Trademark  Office. 

Defense  Department 

.St?p  Navy  Dejjiirtment. 

Drug  Enforcement  Administration 

KOTICES 

Registration  applications,  etc.;  controlled 
siibstancLs; 
Abbott  Laboratories 

Economic  Regulatory  Administration 

NOTICES 

Powerplant  and  industrial  fuel  use;  prohibition 
orders,  exemption  requests,  etc.: 

Matanuska  Electric  Association,  Inc. 

Texas  Utilities  Electric  Co.  (3  documents) 


Education  Department 

RULES 

Educational  research  and  improvement: 

Discretionary  program  for  mathematics,  science. 

computer  learning,  and  critical  foreign  languages 

Excellence  in  education  program 
PROPOSED  RULES 
Bilingual  education  and  minority  language  affairs: 

Fellowship  program 
NOTICES 
Grants;  availability,  etc.: 

Bilingual  education  fellowship  program  (2 

documents) 

Handicapped  education  program,  training 

personnel 

Energy  Department 

See  Economic  Regulatory  Administration;  Federal 
Energy  Regulatory  Commission;  Hearings  and 
Appeals  Office.  Energy  Department. 

Environmental  Protection  Agency 

RUl£S 

Air  pollution;  standards  of  performance  for  new 
stationary  sources: 

Onshore  natural  gas  processing  plants; 

equipment  leaks  of  volatile  organic  compounds 
PROPOSED  RULES 

Water  pollution;  effluent  guidelines  for  point  source 
categories: 

Copper  forming 
NOTICES 
Toxic  and  hazardous  substances  control: 

Premanufafcture  notices;  monthly  status  reports; 

correction  (^ 

Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings;  Sunshine  Act  (2  documents) 


IV 


Federal  Register  /  Vol.  50,  \o.  121  /  Mondiiy.  June  24.  1985  /  Contents 


Federal  Aviation  Administration 

RUUES 

Airworthiness  directives: 
25907         Pratt  &  Whitnev 


Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Access  and  divestiture  related  tariffs: 

investigation 
Radio  broadcasting: 

AM  technical  rules:  conformance  with 

international  agreements:  stayed 
Radio  stations;  table  of  assignments: 

Texas;  correction 
PROPOSED  RULES 
Radio  services,  special: 

Amateur,  service;  operator  examinations,  pools  of 

questions  maintenance  by  volunteers 
Radio  stations:  table  of  assignments: 

California 

Michigan 

Montana  .^ 

Texas 
Television  stations:  table  of  assignments: 

Texas 

Utah 

Wisconsin 

NOTICES 
Hearings,  etc.; 

Madison  County  Broadcastmg  Co.  et  ah 
Meetings;  Sunshine  Act 

Rulemaking  proceedings:  petitions  filed,  granted, 
denied,  etc. 
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Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings:  Sunshine  Act  (2  documents) 


Federal  Energy  Regulatory  Commission 

NOTICES 
Hearings,  etc.: 
Boston  Edison  Co.;  correction 

Federal  Maritime  Commission 

NOTICES  * 

Agreements  filed,  etc. 

Agreements  filed,  etc.;  additional  information 

request 

Investigations,  hearings,  petitions,  etc.: 
U.S.-Argentina  and  Brazil  trades:  shipping 
conditions:  intent  to  restructure  proceeding 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

Anchor  Financial  Corp.  et  al. 

Hartford  National  Corp.  et  al. 

Federal  Trade  Commission 

NOTICES 

.Meetings:  Sunshine  Act 
Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  Species  Convention: 
American  ginseng;  export 


Food  and  Drug  Administration 

RULES 

Mfdiciil  devices: 
25908         Investigational  device  exemptions:  conforming 
amrndments 

PROPOSED  RULES 

Biological  products: 
25995         Reagent  red  blood  cells:  additional  standards; 
correction 

NOTICES 

Meetings: 
26051         Advisory  committees,  panels,  etc. 

Forest  Service 

NOTICES 
26078     .National  Environmental  Policy  Act;  implem»;nlation 

Health  and  Human  Services  Department 

St'f  Food  and  Drug  Administration;  Public  Health 
Service. 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 
26036-  Special  refund  procedures;  implementation  and 
26040     inquiry  (2  documents) 


Housing  and  Urban  Development  Department 

RULES 

Low  income  housing: 
Public  and  Indian  housing  and  housing 
assistance  payments  program  (Section  8); 
definition  of  Income  resulting  from  consultation 
with  Farmers  Homes  Administration;  revision 

Mortgage  and  loan  insurance  programs: 
Coinsurance  for  purchase  of  refinancing  of 
existing  multifamily  housing  projects 
Prepayment  privileges  and  application  of 
monthly  payments  toward  late  charges  on  FHA- 
insured  single  family  mortgages 

Public  and  Indian  housing: 
Annual  contributions  for  operating  subsidy- 
performance  funding  system;  determination  of 
operating  subsidy;  interim 

IJrb.in  homesteading  program;  deregulation 

PROPOSED  RULES 

Community  development  block  grants: 
Indian  tribes  and  Alaskan  native  villages: 
confiict  of  interest 

Mortgage  and  loan  insurance  programs: 
Bond-financed  projects:  prepayment  limitation 
Hospital  mortgages.  HUD  insured:  refinancing 


25949 

25915 
25910 
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25941 
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25995 
2S998 
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25994 


immigration  and  Naturalization  Service 

RULES 

Transportation  line  contracts: 

Eg\ptair 
PROPOSED  RULES 

Nonimmigrants:  documentary  requirements; 
waivers,  etc.: 

Appeals  to  immigration  judges  on  applications 

interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  Minerals  Management  Service;  National 
Park  Service. 

International  Trade  Administration 

NOTICES 

Antidumping: 
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26069 
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26027 
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Grand  and  upright  pianos  from  Korea 
Red  raspberries  from  Canada 
Shop  towels  of  cotton  from  China 
Meetings: 
Exporters'  Textile  Advisory  Committee 

International  Trade  Commission 

NOTICES 

Import  investigations: 

Fasteners  from  Japan 

Float  glass  from  West  Germany  and  United 

Kingdom;  termination 

Oil  country  tubular  goods  from  Brazil  and 

Mexico;  termination 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Rail  carriers: 

Boxcar  traffic  exemption;  car  hire  and  service; 

advance  notice;  supplemental  comments 
NOTICES 
Rail  carrier!: 

Cost  recovery  procedures;  adjustment  factor 

State  intrastate  rail  rate  authority:  Michigan 
Railroad  operation,  acquisition,  construction,  etc.: 

Pocono  Northeast  Railway.  Inc. 
Railroad  services  abandonment: 

Burlington  Northern  Railroad  Co. 

Seaboard  System  Railroad  Co. 

Justice  Department 

See  Drug  Enforcement  Administration;  Immigration 
and  Naturalization  Service;  Parole  Commission. 

Labor  Department 

See  Mine  Safety  and  Health  Administration. 

Land  Management  Bureau 

NOTICES 

Alaska  native  claims  selection: 
Chenega  Corp. 
Cook  Inlet  Region.  Inc. 

Maritime  Administration 

NOTICES 

Applications,  etc.: 
United  States  Lines  (S.A.)  Inc. 

Mine  Safety  and  Health  Administration 

NOTICES 

Meetmgs: 
Two-Fntry  Longwall  Mining  System  Task  Force 

Minerals  Management  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 
Central  and  Western  Gulf  of  Mexico  OCS  lease 
sales       I 

National  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Coastal  zone  management  programs  and  estuarine 

sanctuaries: 

Evaluation  findings  availability 

Federal  consistency  study;  inquiry;  extension  of 

time 

Intent  to  evaluate  performance 
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26068 
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National  Park  Service 

NOTICES 

Indiana  Dunes  National  Lakeshore;  insignia 
Lincoln  Home  National  Historic  Site;  insignia 
Meetings: 

Wrangell-St.  Elias  National  Park  Subsistence 

Resource  Commission 

Navy  Department 

NOTICES 
Meetings: 
Naval  Research  Advisory  Committee;  correction 

Nuclear  Regulatory  Commission 

RULES 

Sunshine  Act;  implementation;  interim;  extension  of 

time 

NOTICES 

Applications,  etc.: 

Tennessee  Valley  Authority 
Committees;  establishment,  renewals,  terminations, 
etc.; 

Review  of  Enforcement  Policy  Advisory 

Committee;  meeting 
Regulatory  guides;  issuance,  availability,  and 
withdrawal 

Parole  Commission 

PROPOSED  RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
Youth/NARA  cases  separate  guidelines 
eliminated,  offense  severity  examples  changed, 
etc.;  correction 

Patent  and  Trademark  Office 

RULES 

Practice  rules;  correction 
Public  Health  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Centers  for  Disease  Control 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Shipment;  miscellaneous  amendments;  correction 

Securities  and  Exchange  Commission 

NOTICES 

Applications,  etc.: 
SBD  Lease  Funding  Corp. 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Ohio 
Interest  rates;  quarterly  determinations 

State  Department 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Management  Operations,  Director 

Textile  Agreements  Implementation  Committee 

NOTICES 

Textile  and  apparel  categories: 

Handmade  textile  and  apparel  products; 

definition  clarification 
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Treasury  Department 

See  Alcohol.  Tobacco  and  Fin-anns  Bureau. 

Veterans  Administration 

RUI^S 

Adjudication:  pensions,  compensation,  dependency, 
etc.; 

Disability  and  death  pi^nsion  award  effective 

dates  amendments 
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This  section   of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  In 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.    1510. 

The  Code  of  Federal   Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Pnces  of  new  Ixjoks  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
woek. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
I  Docket  No.  85-335] 

Citrus  Canker 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Interim  rule. 

summary:  This  document  amends 
"Subpart — Citrus  Canker"  by  expanding 
the  list  of  regulated  articles  and  by 
including  Guam,  the  Northern  Mariana 
Islands,  and  the  Virgin  Islands  of  the 
United  States  in  the  listing  of 
jurisdictions  that  have  commercial  citrus 
producing  areas.  The  effect  of  this 
action  is  to  restrict  or  prohibit  certain 
interstate  movements  of  articles  added 
to  the  list  of  regulated  articles,  and  to 
prohibit  fruit  moved  from  Florida 
pursuant  to  a  limited  permit  from  being 
moved  to  Guam,  the  Northern  Mariana 
Islands,  and  the  Virgin  Islands  of  the 
United  States.  The  action  taken  by  this 
document  is  necessary  to  help  prevent 
the  artificial  spread  of  citrus  canker  into 
noninfested  areas  of  the  United  States. 
DATES:  Effective  date  of  this  interim  rule 
is  lune  19, 1985.  Written  comments  on 
this  interim  rule  must  be  received  on  or 
before  August  23, 1985. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Thomas  O.  Gessel, 
Director,  Regulatory  Coordination  Staff, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  728  Federal  Building,  6505  Belcrest 
Road,  Hyattsville.  MD  20782.  Comments 
should  state  that  they  are  in  response  to 
docket  number  85-335.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 


FOR  FURTHER  INFORMATION  CONTACr. 

B.  Glen  Lee,  Assistant  Director  of  the 
National  Program  Planning  Staff,  in 
charge  of  the  Survey  and  Emergency 
Response  Staff,  Plant  Protection  and 
Quarantine,  Animal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Room  611  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,  301-43(>-6365. 
SUPPLEMENTARY  INFORMATION: 

Background 

Citrus  canker,  a  disease  caused  by  the 
bacterial  pathogen,  Xanthomonas 
campestris  pv.  citri  (Hasse)  Dowson,  is 
a  devastating  disease  which  is  known  to 
affect  plants  and  plant  parts  (including 
fruit)  of  citrus  and  citrus  relatives 
(Family  Rutaceae).  Infection  by  the 
pathogen-causing  citrus  canker  can 
result  in  defoliation  and  other  serious 
damage  to  the  leaves  and  twigs  of 
susceptible  plants.  Infected  fruit 
becomes  unmarketable  and  often  drops 
from  a  tree  prematurely.  Citrus  canker  is 
a  very  aggressive  disease  which  can 
rapidly  infect  susceptible  plants,  and 
can  lead  to  extensive  economic  losses 
throughout  entire  citrus  growing  areas. 
Citrus  canker  presents  a  severe  threat  to 
citrus  producing  and  packing  industries 
and  poses  a  burden  to  interstate  and 
international  commerce. 

Because  of  the  finding  of  citrus  canker 
in  Florida,  the  Department  established 
regulations  captioned  "Subpart — Citrus 
Canker"  (contained  in  7  CFR  301.75  et 
seq.  and  referred  to  below  as  the 
regulations:  49  FR  36623-36626,  41268, 
43448-43449,  50  FR  9261-9263,  9785- 
9786).  The  regulations  contain 
provisions  regulating  certain  interstate 
movements  of  regulated  articles  to  help 
prevent  the  artificial  spread  of  citrus 
canker.  The  regulations  also  contain 
extraordinary  emergency  provisions  to 
help  in  the  citrus  canker  eradication 
effort  in  Florida. 

Under  the  regulations,  the  entire  State 
of  Florida  is  designated  as  a 
quarantined  area.  The  regulations  allow 
the  interstate  movement  from  Florida  of 
regulated  articles  if  moved  by  the 
United  States  Department  of  Agriculture 
for  experimental  or  scientific  purposes 
under  certain  conditions.  The 
regulations  also  allow  fruit  designated 
as  regulated  articles  to  be  moved 
interstate  from  Florida  by  any  person  to 
other  than  hsted  jurisdictions 
determined  to  have  commercial  citrus 


producing  areas,  if  moved  pursuant  to  a 
limited  permit  under  certain  conditions. 
Further,  with  respect  to  the  fruit  moved 
out  of  Florida  under  a  limited  permit,  the 
regulations  prohibit  the  subsequent 
interstate  movement  of  such  fruit  back 
to  Florida  or  other  listed  jurisdictions 
that  have  commercial  citrus  producing 
areas. 

Guam,  the  Northern  Mariana  Islands, 
and  the  Virgin  Islands  of  the  United 
States 

As  indicated  above,  the  regulations 
include  provisions  designed  to  prevent 
fruit  moved  from  Florida  pursuant  to  a 
limited  permit  from  being  moved 
interstate  to  jurisdictions  that  have 
commercial  citrus  producing  areas  (49 
FR  36624).  The  regulations  in  §§  301.75 
and  301.75-5  list  American  Samoa, 
Arizona,  California,  Hawaii,  Louisiana, 
Puerto  Rico,  and  Texas  as  jurisdictions 
that  have  commercial  citrus  producing 
areas  (Florida  is  also  included  in  the  list 
of  jurisdictions  in  §  301.75  that  have 
commercial  citrus  producing  areas). 
Guam,  the  Northern  Mariana  Islands, 
and  the  Virgin  Islands  of  the  United 
States  also  have  commercial  citrus 
producing  areas  but  were  inadvertently 
not  included  as  jurisdictions  with  such 
areas.  Therefore,  it  is  necessary  to 
amend  the  regulations  in  §§  301.75  and 
301.75-5  to  include  Guam,  the  Northern 
Mariana  Islands,  and  the  Virgin  Islands 
of  the  United  States  in  the  list  of 
jurisdictions  that  have  commercial  citrus 
producing  areas. 

Regulated  Article? 

Prior  to  the  effective  date  of  this 
document,  §  301.75-2  of  the  regulations 
designated  the  following  articles  as 
regulated  articles: 

(a)  Plants  and  any  plant  parts, 
including  fruit  and  seeds,  of  any  of  the 
following: 

Calamondin  orange  (Citrus  mitis) 
Citrus  citron  (Citrus  medico) 
Grapefruit  (Citrus  paradisi] 
Kumquat  (Fortunello  japonica) 
Lemon  (Citrus  limon] 
Lime  (Citrus  aurantifolia] 
Mandarin  orange  (Tangerine]  (Citrus 

reticulata) 
Pummelo  (Shaddock)  (Citrus  maxima) 
Sour  orange  (Citrus  aurantium) 
Sweet  orange  (Citrus  sinensis) 
Tangelo  (paradisi  x.c.  reticulata] 
Temple  orange  (reticulata  x.c.  sinensis) 
Trifoliata  orange  (Poncirus  trifoliata) 
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(b)  Any  other  product,  article,  or 
means  of  conveyance,  of  ary  character 
whatsoever,  not  covered  hy  piirag'-nph 
(;»)  of  this  section,  when  it  is  dc  fenr.ined 
by  an  inspector  that  it  presents  a  risk  of 
spre.id  of  the  citr-js  canker  and  the 
person  in  possession  thereof  has  actual 
notice  that  the  product,  article,  or  means 
of  corv\eyarce  is  subject  to  the  provision 
of  this  subpart. 

It  is  intended  that  the  list  or  regulated 
articles  in  paragraph  (a]  include  all 
articles  that  ha\  e  been  detemined  to  be 
likely  to  be  a  means  of  causing  the 
artificial  spread  of  citrus  cranker  if 
originating  from  an  area  infested  with 
citrus  canker.  It  has  been  determined 
that  the  list  of  articles  in  paragraph  (a) 
should  be  expanded  to  read  as  follows: 

(a I  Plants  and  plant  parts,  including 
fruit  and  seeds,  of  any  of  the  following: 

All  species,  clones,  cultivars.  strains, 
varieties,  and  hybrids  of  the  genera 
Citrus  and  Fortunella.  and  all  clones, 
cultivars.  strains,  varieties,  and  hybrids 
of  the  species  Poncirus  trifoiiala  (this 
includes  large  numbers  of  such  articles: 
the  most  common  are  lemons,  pummelo. 
grapffruit.  key  lime,  pcrsian  lime, 
tangerine,  satsuma.  tangor.  citron,  sweet 
orange,  sour  orange,  mandarin,  tangelo. 
ethrog.  kumquat.  iimequat.  talamondin. 
and  trifoliate  orange). 

Based  on  a  search  of  scientific  literature 
and  Departmental  research  •  and 
experience,  it  has  been  determined  that 
any  of  these  articles  would  be  likelv  to 
be  a  means  of  causing  the  artificial 
spread  of  citrus  canker  if  originating 
from  an  infested  area. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  interim  rule  is  issued  \n 
conformance  with  Executive  Order 
12291.  and  has  been  determined  to  be 
not  a  "'major  rule."  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  this  rule  Will  not  have  a 
significant  effect  on  the  economy;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State  or  local 
government  agencies,  or  geographic 
regions:  and  will  not  have  a  significHnl 
adverse  effect  en  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
Slates-based  enterprises  ft)  raimpele 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 


UMI 
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For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291.  -. 

The  regulations  regulate  certain 
interstate  movements  of  articles  from 
Florida  that  are  designated  as  regulated 
articles. 

Wiih  regard  to  nursery  stock 
designated  as  regulated  articles,  a 
review  of  the  Florida  nursery  industry 
indicates  that,  although  there  are  over 
7.000  certified  wholesale/retail  nurseries 
in  Florida,  only  141  nurseries  (or  about 
1.8  percent  of  all  nurseries  in  Florida, 
and  3.1  percent  of  all  wholesale  and 
wholesale/retail  nurseries  in  Florida) 
are  certified  to  produce  nursery  stock 
designated  as  regulated  articlesjor 
commercial  groves  in  Florida.  In 
addition  to  these  wholesale  and 
wholesale/retail  nurseries,  other 
nurseries  produce  nursery  stock  for 
ornamental  plantings.  It  appears  that 
many  of  the  wholesale  and  wholesale/ 
retail  nurseries  are  small  entities. 
Flowever.  it  appears  that  the  primarj' 
market  for  all  nursery  stock  designated 
as  regulated  articles  is  in  Florida: 
although  prior  to  the  establishment  of 
the  regulations,  very  small  amounts  of 
such  Florida  nursery  stock  were  sold  for 
use  in  citrus  groves  in  Louisiana,  Texas. 
Hawaii.  Puerto  Rico,  and  .American 
Samoa.  Also,  only  an  insignificant 
number  of  nurseries  that  produced 
nursery  stock  for  ornamental  plantings 
move  such  nursery  stock  interstate. 
Therefore,  it  has  been  determined  that 
regulations  affecting  the  production  or 
sale  of  nursery  stock  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

With  regard  to  fruit  designated  as 
regulated  articles  (primarily  citrus  fruit), 
it  also  appears  that  the  regulations  will 
not  have  a  significant  effect  on  a 
substantial  number  of  small  entities. 
Specifically,  the  regulations  affect  only 
fresh  fruit  and  less  than  20  percent  of 
Florida  citrus  fruit  is  sold  fresh.  Further, 
the  regulations  permit  fresh  fruit 
designated  as  a  regulated  article  to  be 
shipped  interstate  if  certain  conditions 
are  met.  including  the  requirement  that 
the  fresh  fruit  not  be  shipped  directly  or 
indirectly  to  other  citrus  producing 
States.  Shipment  of  fresh  fruit  from 
Florida  to  other  citrus  producing  States 
has  historically  only  involved  about  1 
percent  of  the  total  Florida  citrus 
production.  Therefore,  it  appears  that, 
although  many  of  the  entities  that 
produce  or  sell  citrus  fruit  may  be  small 
entities,  the  regulations  will  not  have  a 
significant  economic  impact  on  these 
entities  or  any  other  small  entities. 


Further,  with  regard  to  seed 
designated  as  regulated  articles,  it 
appears  that  prior  to  the  establishment 
of  the  regulations,  there  was  an 
insignificant  amount  of  such  seed 
shipped  interstate  from  Florida. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Emergency  Action 

Harvey  L.  Ford,  Deputy  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  for  Plant  Protection 
and  Quarantine,  has  determined  that  an 
emergency  situation  exists  which 
warrants  publication  without  prior 
opportunity  for  a  public  comment  period 
on  this  interim  rule.  It  is  necessary  to 
make  this  interim  rule  effective 
immediately  in  order  to  help  prevent  the 
spread  of  citrus  canker. 

Further,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553.  it  is  found  upon  good  cause 
that  prior  notice  and  other  public 
procedure  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest;  and  good  cause  is 
found  for  making  this  interim  rule 
effective  upon  signature.  Comments  will 
be  solicited  for  60  days  after  publication 
of  this  document,  and  a  final  document 
discussing  comments  received  and  any 
amendments  required  will  be  published 
in  the  Federal  Register  as  soon  as 
possible. 

Paperwork  Reduction  Act 

In  accordance  with  section  3504(h)  of 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  the  information 
collection  provisions  that  are  included 
in  'Subpart— Citrus  Canker"  (7  CFR 
301.75  et  seq.)  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  and  have  been  assigned  OMB 
Control  Number  0579-0093. 

List  of  Subjects  in  7  CFR  Pari  301 

Agricultural  commodities.  Citrus 
canker,  Plant  disease.  Plant  pests.  Plants 
(agriculture).  Quarantine. 
Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  ""Subpart — Citrus 
Canker"  (contained  in  7  CFR  301.75  et 
seq.)  is  amended  as  follows; 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows; 

Authority:  7  U.S.C.  150dd.  ISOee.  150ff.  161. 
162.  and  164-167;  7  CFR  2.17.  2.51.  and 
371.2(0). 
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2.  Section  301.75  is  revised  to  mad  as 

follows: 

§  301.75    Prohibition. 

No  common  carrier  or  other  person 
shall  move  interstate  from  any 
quarantined  area  any  regulated  article 
except  in  accordance  with  the 
conditions  prescribed  in  this  subpart.  No 
common  currier  or  other  person  shall 
move  from  an  area  not  designated  as  a 
quarantined  area  to  American  Samoa. 
Arizona,  California,  Florida,  Guam, 
Hawaii,  Louisiana,  the  Northern 
Mariana  Islands.  Puerto  Rico.  Texas,  or 
the  Virgin  Islands  of  the  United  States 
any  fruit  which  is  designated  as  a 
regulated  article  and  which  originated  in 
a  quarantined  area. 

3.  In  §  301.75-2,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  30 1 .75-2    Regulated  articles. 

The  following  are  designated  as 
regulated  articles: 

(a)  Plants  or  plant  parts,  including 
fruit  and  seeds,  of  any  of  the  following: 

All  species,  clones,  cultivars.  strains, 
varieties,  and  hybrids  of  the  genera 
Citrus  and  Fortunello,  and  all  clones, 
cultivars.  strains,  varieties,  and  hybrids 
of  the  species  Poiwims  tn'faliata  (this 
includes  large  numbers  of  such  articles; 
some  of  the  most  common  are  lemon, 
pummelo.  grapefruit,  key  lime,  persian 
lime,  tangerine,  satsuma,  tangor,  citron, 
sweet  orange,  sour  orange,  mandarin, 
tangelo,  ethrog,  kumquat,  limequat, 
calamondin,  and  trifoliate  orange). 
«        *        •        «        * 

4.  In  §  301.75-5.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  301.-75-5    Movement  of  regulated  articles 
under  limited  permit 

(a  I  Fruit  designated  as  a  regulated 
article  may  he  moved  interstate  from  a 
quarantined  area  to  any  Stale  other  than 
American  Samoa,  Arizona.  California, 
Guam.  Hawaii,  Louisiana,  the  Northern 
Mariana  Islands,  Puerto  Rico,  Texas,  or 
the  Virgin  Islands  of  the  United  States,  if 
moved  pursuant  to  a  limited  permit 
issued  pursuant  to  paragraph  (b)  of  this 
section  and  attachment  in  accordance 
with  §  301.75-7,  and  if  not  luiloaded  in 
any  of  the  States  listed  in  this  paragraph 
without  permission  from  an  inspector. 

•  «  *  «  • 

Done  at  Washington,  D.C..  tills  19lh  day  of 
)tme  198.5. 
William  F.  Helms, 
Aitinn  Dof}vty  AdminitSrator.  Plant 
PioUctioii  and  QuaratUine.  Aiiinial  and  Plant 
Hi'tilth  tnspfition  Son'ice 
|FR  Doc.  85-15152  Filed  6-21-85:  8:45  amf 
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7  CFR  Part  301 

IDocket  No.  85-3401 

Golden  Nematode,  Regulated  Areas 

aocncy:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

action:  Affirmation  of  interim  rule. 

summary:  This  document  affirms 
without  change  an  interim  rule 
published  in  the  Federal  Register  on 
April  3, 1985,  which  amended  the 
"Golden  Nematode"  quarantine  and 
regulations  by  designating  a  previously 
nonregulated  area  in  Livingston  County, 
New  York,  as  a  generally  infested  area. 
This  action  is  necessai^  in  order  to 
prevent  the  artificial  spread  interstate  of 
golden  nematode.  The  effect  of  this 
amendment  was  to  impose  restrictions 
on  the  interstate  movement  of  certain 
articles  from  suppressive  areas  and 
generally  infested  areas  in  New  York. 

EFFECTIVE  DATE:  June  24, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  F^  Moorehead,  Staff  Officer,  Field 
Operations  Support  Staff,  Plant 
Protection  and  Quarantine.  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture.  Room  663 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  301-436-8295. 

SUPPLEMENTARY  INFORMATION: 

Background 

A  document  published  in  the  Federal 
Register  on  April  3, 1985,  (50  FR  13178- 
13180)  set  forth  an  interim  rule  amending 
§  301.85-2a  of  the  "Golden  Nematode" 
quarantine  and  regulations  (7  CFR 
301.85  el.  seq.;  hereinafter  known  as 
regulations).  The  document  amended  the 
regulations  by  designating  a  previously 
nonregulated  area  in  Livingston  County. 
New  York,  as  a  generally  infested  area. 
The  regulations  impose  restrictions  on 
the  interstate  movement  of  certain 
articles  from  suppressive  areas  and 
generally  infested  areas  in  New  York. 

The  amendment  became  effective  on 
the  date  of  publication.  The  document 
provided  that  the  amendment  was 
necessary  as  an  emergency  measure  in 
order  to  prevfent  the  artificial  spread 
interstate  of  golden  nematode,  a  serious 
pest  affecting  potatoes. 

Comments  were  solicited  for  60  days 
after  publication  of  the  amendment.  No 
comments  were  received.  The  factual 
situation  which  was  set  forth  in  the 
document  of  April  3, 1985,  still  provides 
a  basis  for  the  amendment.  Accordingly, 
it  has  been  determined  that  the 
amendment  should  remain  effective  as 


published  in  the  Fedeial  Register  on 

April  3, 1935. 

Executive  Order  12291  and  Regulatmy 
Flexibility  Act 

This  amendment  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule".  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  this  amendment  will 
have  an  annual  effect  on  the  economy  of 
less  than  §  4,000:  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  and  will 
not  cause  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  rulemaking  action,  the  Office 
o^anagement  and  Budget  has  waived 
the  review  process  required  by 
Executive  Order  12291. 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  affects  the  interstate 
movement  of  regulated  articles  from  a 
specified  area  in  Livingston  County  in 
New  York.  Based  on  information 
compiled  by  the  U.S.  Department  of 
Agriculture  it  has  been  determined  that 
there  are  thousands  of  small  entities 
that  move  regulated  articles  interstate 
from  New  York  and  many  more 
thousands  of  small  entities  that  move 
regulated  articles  interstate  from  other 
States.  However,  based  on  such 
information,  it  has  been  determined  that 
fewer  than  32  small  entities  move 
regulated  articles  interstate  from  the 
specified  area  affected  by  this  action. 
Further,  the  annual  overall  economic 
impact  from  this  action  is  estimated  to 
be  less  than  $4,000. 

Paperwork  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507  et  seq.]. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Golden 
nematode.  Plant  diseases.  Plant  pests. 
Plants  (Agricultiu-e),  Quarantine. 
Transportation. 
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PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly  the  interim  rule  published 
at  50  FR  13178-13180  on  April  3. 1985.  is 
adopted  as  a  final  rule. 

Authority:  7  U  S  C.  ISOdd.  ISOee:  7  CFR 
2  17.  2.51.  and371.2(c|. 

Done  at  Washington.  D.C..  this  19th  day  of 
|unp  1965. 
William  F.  Helms. 
Acting  Deputy  Administrator.  Plant 
Protection  and  Quarantine,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  85-15151  Filed  6-21-85:  8:45  am) 
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Agricultural  Marketing  Service 

7  CFR  Part  908 

I  Valencia  Orange  Reg.  3S0I 

Valencia  Oranges  Grown  In  Arizona 
and  Designated  Part  of  California; 
Limitation  of  Handling 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

summary:  Regulation  350  establishes 
the  quantity  of  fresh  California-Arizona 
Valencia  oranges  that  may  be  shipped 
to  market  during  the  period  June  28-]uly 
4. 1985.  The  regulation  is  needed  to 
provide  for  orderly  marketing  of  fresh 
Valencia  oranges  for  the  period 
specified  due  to  the  marketing  situation 
confronting  the  orange  industry. 

EFFECTIVE  DATE:  Regulation  350 
(§  908.650)  is  effective  for  the  period    • 
June  28-)uiy  4. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
William  j.  Dovie,  Chief.  Fruit  Branch. 
F&V.  AMS.  USDA,  Washington.  D.C. 
20250.  telephone:  202-447-5975.     . 
SUPPLEMENTARY  INFORMATION: 

Findings  ! 

This  rule  has  been  reviewed  under 
USDA  procedures  and  Executive  Order 
12291  and  has  been  designated  a  "non- 
major"  rule.  William  T.  Manley,  Deputy 
Administrator.  Agricultural  Marketing 
Ser\ice,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  regulation  is  issued  under 
Marketing  Order  No.  908.  as  amended  (7 
CFR  Part  908).  regulating  the  handling  of 
Valencia  oranges  grown  in  Arizona  and 
designated  part  of  California.  The  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U  S.C.  601-«74).  The  action 
is  bused  upon  the  recommendation  and 


information  submitted  by  the  Valencia 
Orange  Administrative  Committee 
(VOAC)  and  upon  other  available 
information.  It  is  hereby  found  that  this 
action  will  tend  to  effectuate  the 
declared  policy  of  the  act. 

The  regulation  is  consistent  with  the 
marketing  policy  for  1984-85.  The 
committee  met  publicly  on  June  18, 1985, 
to  consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  Valencia 
oranges  for  the  specified  week.  The 
committee  reports  that  demand  remains 
slow  for  fruit  of  all  sizes,  and  prices  are 
likely  to  continue  to  decline  in  the  next 
few  week  due  to  significant  competition 
from  deciduous  fruit. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  there  is 
insufficient  time  between  the  date  when 
information  upon  which  the  regulation  is 
based  became  available  and  the 
effective  date  necessary  to  effectuate 
the  declared  policy  of  the  act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  To 
effectuate  the-declared  policy  of  the  act, 
it  is  necess/ry  to  make  the  regulatory 
provisions  effective  as  specified,  and 
handlers  hafce  been  notified  of  the 
regulation  and  its  effective  dale. 

List  of  Subjects  in  7  CFR  Part  908 

Marketing  lagreements  and  orders, 
California,  Arizona,  Orange  (Valencia). 

1.  The  authority  citation  for  Part  7 
CFR  Part  908  continues  to  read  as 
follows: 

Authority:  (Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674). 

2.  Section  908.650  is  added  to  read  as 

follows: 

§  908.650    Valencia  Orange  Regulation  350. 

The  quantities  of  Valencia  oranges 
grown  in  California  and  Arizona  which 
may  be  handled  during  the  period  June 
28. 1985.  through  [uly  4. 1985,  are 
established  as  follows: 

(a)  District  1: 160.000  cartons: 

(b)  District  2:  240,000  cartons; 

(c)  District  3:  Unlimited  cartons. 

Dated:  June  19. 1985. 
William  ].  Doyle, 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division.  Agricultural  .Marketing  Service. 
|FR  Doc.  85-15150  Filed  6-21-85:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

S  CFR  Part  238 

Contracts  With  Transportation  Lines; 
Addition  of  Egyptair 

agency:  Immigration  and  Naturalization 
Service.  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  adds  Egyptair  to  the 
list  of  carriers  which  have  entered  into 
agreements  with  the  Service  to 
guarantee  the  passage  through  the 
United  States  in  immediate  and 
continuous  transit  of  aliens  destined  to 
foreign  countries. 
effective  date:  )une  13, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Loretta  |.  Shogren.  Director,  Policy 
Directives  and  Instructions,  Immigration 
and  Naturalization  Service,  425  I  Street, 
NW.,  Washington.  DC  20536,  Telephone: 
(202)  633-3048. 
SUPPLEMENTARY  INFORMATION:  The 

Commissioner  of  Immigration  and 
Naturalization  entered  into  an 
agreement  with  Egyptair  on  June  13, 
1985  to  guarantee  passage  through  the 
United  States  in  immediate  and 
continuous  transit  of  aliens  destined  to 
foreign  countries. 

The  agreement  provides  for  the 
waiver  of  certain  documentary 
requirements  and  facilities  the  air  travel 
of  passengers  on  international  flights 
while  passing  through  the  United  States. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  the  amendment  merely  makes 
an  editorial  change  to  the  listing  of 
transportation  lines. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  the  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  order  constitutes  a  notice  to  the 
public  under  5  U.S.C.  552  and  is  not  a 
rule  within  the  definition  of  section  1(a) 
of  E.O.  12291. 

List  of  Subjects  in  8  CFR  Part  238 

Airlines.  Aliens.  Government 
contracts.  Travel,  Travel  restriction. 

PART  238— CONTRACTS  WITH 
TRANSPORTATION  LINES 

Accordingly.  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  238 
continues  to  read  as  follows: 


I 
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AulhoriU:  Sci  s.  103  and  iJfl  of  the 
lnimigri!ti>in  .ind  Nationality  Act.  as  amteinli'd 
(HllS.C.  110:3undl22d). 

§238.3    I  Amended  I 

2.  In  §  2.18.3  Alicnti  m  immediate  and 
nintinuous  transit,  the  listing  of 
transporl.it'on  lines  in  paragraph  t'<) 
Siiiiiatory  iines  is  amended  by:  Adding 
in  alphabetical  sequence,  Egyptair. 

•  *  *  •  • 

Dated.  June  17. 1985 
M.irvin  |.  Gibson, 

At  //;;y  As-itM!:i/e  Cum  aissionnr. 
E\iiniinatioii6.  Iiniuigtxilinn  and 
Miititrali/ation  fi^rvtrti. 
\VR  Doc.  8.5-1 50ei>  Kileil  6-21-85:  8:45  amj 

BILLIfMi  COOC  441O-t0-«l 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart9 

Government  in  the  Sunstiine  Act 
Regulations 

agency:  Nuclear  Regulatory 

(Ajinmission. 

action:  Interim  rule  with  request  for 

comments:  Extension  of  comment 

period. 


summary:  On  May  21. 1985  (50  FR 
20689),  the  Nuclear  Regulatory 
Commission  published  an  interim  rule 
change  conforming  the  definition  of 
"meeting"  in  its  Government  in  the 
Sunshine  Act  regulations  to  guidance 
contained  in  a  recent  Supreme  Court 
derision.  The  notice  provided  a  30-ddy 
period  for  public  comment  on  whether 
the  interim  rule  change  should  be  made 
final.  Two  interested  parties  having 
requested  a  two-week  extension  of  time, 
based  on  the  significance  of  the  issues 
involved  and  other  factors,  the  \RC  has 
dnciiied  to  extend  the  comment  period 
by  ]3  d.iys.  to  July  5. 1985. 
date:  The  extended  comment  period 
expires  July  5. 1985.  Comments  received 
after  that  date  will  be  considered  if  it  is 
pi.ictirj!  to  do  so.  but  assurance  of 
consideration  cannot  be  given  except  as 
to  comments  received  on  or  before  that 
date. 

ADDRESSES:  Submit  written  comments 
to  the  Secretan,'  of  the  Commission. 
Washington.  D.C.  20555.  attention: 
Dockiling  and  Servicing  Branch.  Copies 
of  comments  received  may  be  examined 
at  the  NRC  Public  Document  Room.  1717 
H  Slroel,  NVV..  Washington.  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Crane,  Office  of  G«»neral  Counsel. 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555.  telephone  (202) 
b;»4-1465. 


Dated  at  Washington.  DC.  this  19th  day  of 
June.  1985.    ;. 

For  the  Nuclear  Regulatory  Commiftsion. 
Sdinuel  |.  Chilk. 
S.'iTff/ary  oHhe  Commission. 
|FR  Dor..  85-^5144  Filed  6-21-85:  8:45  am| 
BILLmQ  COOr^SDO-OHH 
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DEPARTMENT-OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

I  Docket  No.  84-MIE-27,  Amendment  39— 
5072! 

Airworthiness  Directives;  Pratt  & 
Whitney  Aircraft  JT9D-3A,  -7,  -7H, 
-7A,  -7AH,  -7F,  and  -7J  Series 
Turbofan  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule.  

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  removal  of  the  centrifugal  oil 
filter  (COF)  and  related  gears,  bearings, 
and  attaching  hardware  from  the  main 
gearbox  on  Pratt  &  Whitney  Aircraft 
(PWA)  IT9D-3A,  -7,  -7H,  -7A,  -7 AH, 
-7F,  and  -7]  series  turbofan  engines  in 
accordance  with  PWA  Service  Bulletin 
(SB)  5486,  Revision  3.  This  AD  is  needed 
to  prevent  gearbox  initiated  fires  which 
can  result  in  an  inflight  shutdown, 
complete  loss  of  engine  power,  and  an 
aircraft  fire  hazard  which  may  require 
ground  equipment  for  extinguishment. 

dates: 

Efft^ctive—]u\y  17, 1985. 

Compliance  schedule — .As  prescribed 
in  the  body  of  the  AD. 

Incorporation  by  Reference — 
Approved  by  the  Director  of  the  Federal 
Register  on  July  17, 1985. 
addresses:  The  applicable  SB  may  be 
obtained  from  Pratt  &  Whitney  Aircraft, 
Publication  Department.  P.O  Box  611, 
Middlotovvn,  Connecticut  Oi>4.". 

A  copy  of  the  SB  is  contained  in  Rules 
Docket  No.  84-ANE-27,  in  the  Office  of 
the  Regional  Counsel,  New  England 
Region.  F"edera!  Aviation 
Administration.  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01303. 
^OR  FURTHER  INFORMATION  CONTACT: 
Chris  Gavricl,  Transport  Engine  Branch, 
ANE-141,  Engine  Certification  Office, 
Aircraft  Certification  Division,  Federal 
Aviation  Administration,  New  England 
Region,  12  New  England  Executive  Park. 
Burlington.  Massachusetts  01803. 
telephone  (617)  273-7084. 


SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  (FARs)  to  include 
a  new  AD  requiring  removal  of  the  COF 
and  related  hardware  from  the  main 
gearbox  on  PWA  IT9D-3A,  -7,  -7H,  -7 A, 
-7AH,  -7F,  -7J,  and  -20  series  turbofan 
engines  was  published  in  the  Federal 
Register  on  February  8. 1985.  (50  FR 
5.396).  The  proposal  was  prompted  by  a 
number  of  COF  failure  induced  gearbox 
fires  on  certain  PWA  IT9D-3A.  -7,  -Til, 
-7A.  -7AH,  -7F  and  -7J  series  turbofan 
engines,  and  by  a  number  of  COF 
element  failures  on  certain  PWA  JTgD- 
20  turbofan  engines.  The  FAA  has 
determined  that  since  this  condition  is 
likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  a  new 
AD  is  being  issued  which  requires 
incorporation  of  PWA  SB  5488.  Revision 
3,  dated  August  29.  1983.  This  SB 
specifies  the  procedure  for  the  removal 
of  the  COF,  related  gears,  bearings,  and 
attaching  hardware  from  the  main 
gearbox  in  tha  Boeing  747  series,  JT9D 
engine  powered,  aircraft.. 

Interested  persons  have  been  afforded 
the  opportunity  to  participate  in  the 
making  of  this  amendment.  Two 
comments  were  received. 

The  first  commentator  recommended 
modification  of  the  compliance  schedule 
to  read  "whenever  another  module  is 
being  replaced,  i.e.  LPC.  HPT.  LPT,  etc, 
which  requires  an  engine  test,  but  not 
later  than  December  31, 1988".  The 
second  commentator  recommended 
modification  of  the  compliance  schedule 
to  read  "when  access  to  remove  gearbox 
is  afforded,  but  not  later  than  December 
31, 1988".  The  second  commentator 
conducted  an  industry-wide  survey 
regarding  compliance  accomplishment, 
based  on  the  FAA's  proposed  schedule 
and  on  the  commentator's  proposed 
schedule.  The  results  showed  that 
industry  can  comply  with  this  rule  at  an 
equivalent  rate  without  undue  hardship 
by  adhering  to  the  commentator's 
schedule.  The  FAA  has  reviewed  both 
commentator's  recommendations  and 
has  adopted  the  second  commentator's 
proposal  because  it  provides  an 
equivalent  level  of  safety  and  it  is  less 
restrictive. 

The  first  commentator  also 
recommended  that  the  JT9D-20  engine 
model  not  be  included  in  this  rule  for  the 
following  reasons: 

(a)  The  intent  of  this  AD  is  to 
eliminate  gearbox  fires  by  removing 
certain  bearings  from  the  gearbox. 
Incorporation  of  SB  5558  does  not 
remove  any  gearbox  beatings  from  the 
)T9D-20  engine  model,  only  the  COF 
because  the  COF  bearings  and  g"ar  are 


25908  Federal  Register  /  Vol.  50.  No.  121  /  Monday.  June  24.  1985  /  Rules  and  Regulations 


part  of  the  mdin  gearbox  drive  for  other 
accessories. 

(b)  There  has  never  been  a  gearbox 
fire  in  this  model.  The  FAA  concurs  with 
this  commentator  and  has  deleted  the 
jr9D-20 engine  model  from  this  rule. 

Conclusion 

Ihe  FAA  has  determined  that  this 
regulation  involves  1.731  IT9D  engines 
installed  on  Boeing  747  series  aircraft, 
and  the  approximate  total  cost  is 
54.152,152.  It  is  also  determined  that 
few,  if  any.  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  will  be  affected  since  the  rule 
affects  only  operators  using  Boeing  747 
aircraft  in  which  the  IT9D  engines  are 
installed,  none  of  which  are  believed  to 
be  small  entities.  Therefore.  I  certify  that 
this  action  (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FTl  11034: 
February  26. 1979):  and  (3)  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  section  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption 
FOR  FURTHER  INFORMATION  CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Engines.  Air  transportation.  Aircraft. 
Aviation  safety.  Incorporation  by 
reference. 

.Xdoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AutlMrity:  49  L'.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(R)  (Revised.  Pub.  L  97-449. 
laniiHrv'  12.  1983);  and  (14  CFR  11.89):  49  CFR 
1.47. 

2  By  adding  the  following  new  AD. 

Pratt  a  Whitney  Aircraft  Applies  to  Pratt  ft 
Whitney  Aircraft  JT9D-3A.  -7.  -7H.  -7 A. 
-7.AH.  -7F.  and  -7J.  series  turbofan 
engines. 

Compliance  is  required  as  indicated,  unless 
.ilrendv  accomplished. 

To  prevent  centrifugal  oil  Filter  (COP) 
bearing  failures  which  may  initiate  main 
gedrt)o\  fires,  accomplish  the  following: 

Rtmove  the  COF.  related  gears,  bearings, 
and  attaching  hardware  from  the  main 
gearbox  of  PWA  IT9D-3A.  -7.  -7H.  -7A. 
-7AH.  -7F.  and  -7)  series  turtiofan  engines  pt-r 
PWA  SB  5486.  Revision  3.  dated  August  29. 
1983.  or  FAA  approved  equivalent,  when 
access  to  the  removed  gearbox  is  afforded, 
but  not  later  than  December  31. 1988. 


l-'pon  request,  an  alternative  means  of 
compliance  may  be  approved  by  the 
Manager.  Engine  Certification  Office.  Aircraft 
Certification  Division.  New  Elngland  Region. 
Federal  Aviation  Administration,  12  New 
England  Executive  Park.  Burlington. 
Massachusetts  01803. 

Aircraft  may  be  ferried  in  accordance  with 
Ihe  provisions  of  Federal  Aviation 
Regulations  (F.ARs)  21.197  and  21.199  to  a 
base  where  the  AD  can  be  accomplished. 

I'pon  request  of  the  operator,  an  FAA 
maintenance  inspector,  subject  to  prior 
cipprovdl  of  the  Manager.  Engine  Certification 
Office.  FAA  .New  England  Region,  may  adjust 
the  repetitive  inspection  intervals  specified  in 
this  AD  to  permit  compliance  at  an 
established  inspection  period  of  the  operator 
if  the  request  contains  substantiating  data  to 
justify  the  increase  for  that  operator. 

The  PWA  SB  5486,  Revision  3,  dated 
August  29.  1983.  described  in  this  directive  is 
incorporated  herein  and  made  a  part  hereof 
pursuant  to  5  U.S.C.  552(a)(1).  All  persons 
affected  by  this  directive  who  have  not 
already  received  the  SB  from  the 
manufacturer  may  obtain  copies  upon  request 
to  Pratt  ft  Whitney  Aircraft,  Publication 
Department.  P.O.  Box  611.  Middletown, 
Connecticut  06457.  This  document  also  may 
be  examined  at  the  Office  of  the  Regional 
Counsel.  Federal  Aviation  Administration. 
New  England  Region.  Rules  Docket  No.  84- 
A\E-27. 12  New  England  Executive  Park, 
Burlington.  Massachusetts  01803.  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday  except  Federal  holidays. 

This  amendment  becomes  effective  on  July 
17.  1985. 

Issued  in  Burlington.  Massachusetts,  on 
M.iy  20,  1985. 

Robert  E.  Whiltington. 

Director.  Xew  England  Region. 

IFR  Doc  85-15180  Filed  6-21-85:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  812 

lOocketNo.  76N-0324I 

Investigational  Device  Exemptions; 
Conforming  Amendments 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
investigational  device  exemption  (IDE) 
regulations  to  make  clear  that  IDE 
supplements  are  considered  approved  30 
days  after  FDA  receives  an  application 
if  FDA  does  not  expressly  disapprove 
the  application.  This  action  will  conform 
the  IDE  regulations  to  the  Federal  Food, 
Drug,  and  Cosmetic  Act. 


DATES:  Effective  June  24. 1985; 
comments  by  July  24, 1985, 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATON  CONTACT: 

Malyna  Breslawec.  Center  for  Devices 
and" Radiological  Health  (HFZ-403), 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring.  MD  20910, 
301^27-8162. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  18. 1980  (45 
FR  3732).  FDA  issued  a  final  rule  (21 
CFR  Part  812)  setting  forth  the 
conditions  under  which  investigations  of 
medical  devices  involving  human 
subjects  may  be  exempt  from  certain 
requirements  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  in 
accordance  with  the  Medical  Device 
Amendments  of  1976  (Pub.  L.  94-295)  to 
the  act.  Paragraphs  (a)  and  (b)  of 
§  812.35  of  the  final  rule  (approved  by 
the  Office  of  Managment  and  Budget 
under  control  number  0910-0078),  as 
amended  effective  April  12. 1983  (48  FR 
15621),  provide,  in  pertinent  part: 

(a)  Changes  in  investigational  plan.  A 
sponsor  shall:  (1)  Submit  to  FDA  a 
supplemental  application  if  the  sponsor 
or  an  investigator  proposes  a  change  in 
the  investigational  plan  that  may  affect 
its  scientific  soundness  or  the  rights, 
safety,  or  welfare  of  subjects,  and  (2) 
obtain  FDA  approval  of  any  such 
change,  and  IRB  (institutional  review 
board]  approval  when  the  change 
involves  the  rights,  safety,  or  welfare  of 
subjects  (see  S9  56.110  and  56.111], 
before  implementation.  *  *  * 

(b)  IRB  approval  for  new  facilities.  A 
sponsor  shall  submit  to  FDA  a 
certification  of  any  IRB  approval  of  an 
investigation  or  a  part  of  an 
investigation  not  included  in  the  IDE 
application.  If  the  investigation  is 
otherwise  unchanged,  the  supplemental 
application  shall  consist  of  an  updating 
of  the  information  required  by 

S  812.20(b)  and  a  description  of  any 
modifications  in  the  investigational  plan 
required  by  the  IRB  as  a  condition  of 
approval.  A  certification  of  IRB  approval 
need  not  be  included  in  the  initial 
submission  of  the  supplemental 
application,  and  such  certification  is  not 
a  precondition  for  agency  consideration 
the  application.  Nevertheless,  a  sponsor 
may  not  begin  a  part  of  an  investigation 
at  a  facility  until  the  IRB  has  approved 
the  investigation,  FDA  has  received  the 
certification  of  IRB  approval,  and  FDA 
has  approved  the  supplemental 
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application  relating;  to  the  part  of  the 
investigation  (see  §  56.103(a)). 

FDA  has  determined  that  the 
references  in  §  81235  (a)  and  (b)  to  ^ 
"FDA  approval"  and  "FDA  has 
approved."  respectively,  are  ambiguous 
in  that  they  could  be  interpreted  as:  (1) 
Requiring  express  prior  approval  of  a 
supplemental  IDE  application  by  the 
agency  or  (2)  providing  for  express  prior 
approval  of  a  supplemental  IDE 
application  by  the  agency,  as  well  as 
providing  for  automatic  approval  of  a 
supplemental  IDE  application  if  FDA 
does  not  expressly  disapprove  the 
application  within  30  days  after  the 
agency  receives  the  application.  Of 
these  two  interpretations,  only  the 
second  is  consistent  with  section 
520(g)(4)(A)  of  the  act  (21  U.S.C. 
360j{g)(4)(A)),  which  provides: 

(4)(A)  An  application,  submitted  in 
accordance  with  the  procedures  prescribed 
by  regulations  under  (section  520(g)(2)j,  for 
an  exemption  for  a  de%'ice  (other  than  an 
exemption  from  section  51b)  shall  be  deemed 
approved  on  the  thirtieth  day  after  the 
submission  of  the  application  to  /FDA/  unless 
on  or  before  such  day /FDA  J  by  order 
disapproves  the  application  and  notifies  the 
applicant  of  the  disapproval  of  the 
application.  [Fmphasis  added.) 

Section  520(g)(4)(A)  of  the  act  applies 
to  supplemental,  as  well  as  original,  IDE 
applications  because  FDA's  authority  to 
establish  procedures  for  supplemental 
applications  derives  from  the  general 
authority  in  section  520(g)  to  establish 
procedures  for  original  applications. 

FDA  is  correcting  the  ambiguity  in 
§  812.35  (a)  and  (b)  by  amending  these 
paragraphs  to  conform  them  to  section 
520(g)(4)(A)  of  the  act.  FDA  is  amending 
§  812.35  (a)  and  (b)  by  providing  in  each 
paragraph  that  agency  approval  of  a 
supplemental  IDE  application  is  to  be 
obtained  under  §  812,30(a).  which 
provides  for  automatic  approval  of 
applications  that  FDA  does  not 
disapprove  within  30  days  after  receipt. 
As  a  result  of  the  amendments  to 
§  812.35  (a)  and  (b).  §  812,30(a)  now 
specifically  governs  FDA  action  on 
supplenipnfol,  as  well  as  original,  IDE 
applications. 

An  original  IDE  application  that  does 
not  contain  the  information  required  by 
§  812.20(b)  is  not  subject  to  automatic 
approval.  Similarly,  FDA  advises  that  it 
may  not  treat  as  a  supplemental  IDE 
application  a  submission  under  §  812.35 
(a)  or  (b)  which  is  deficient  on  its  face  in 
that  it  does  not  contain  the  information 
required  under  §  812.35,  including,  under 
§  812.35(b),  updating  of  the  information 
required  by  §  812.20(b),  and  any  other 
relevant  information  FDA  requires 
under  §  812.20(c).  FDA  interprets  these 
provisions  to  require  the  submission  of. 


among  other  items:  (1)  A  description  of 
any  change  in  the  previously  approved 
investigational  plan;  (2)  the  reasons  for 
the  change;  (3)  the  name  and  address  of 
the  institution  and  the  name,  address, 
and  chairperson  of  the  reviewing  IRB,  if 
a  new  institution  is  to  be  added;  and  (4) 
any  information  previously  required  by 
FDA  as  a  condition  to  approval  of  a 
proposed  change  in  the  investigation.  A 
submission  not  including  this 
information  will  not  be  deemed 
approved  under  §  812.30(a)(1)  30  days 
after  receipt  by  the  agency.  Within  30 
days  after  FDA  receives  a  submission, 
FDA  will  notify  the  sponsor  orally  or  in 
writing  if  the  submission  is  not 
complete. 

Section  812.35  permits  a  sponsor  to 
submit  a  supplemental  IDE  application 
in  two  stages.  Although  §  812.35(b) 
provides  that  both  FDA  and  IRB 
approval  are  required  to  add  a  new 
facility,  a  complete  supplemental 
application  for  the  purpose  of  FDA 
review  need  not  contain  certification  of 
IRB  approval.  As  amended  §  812.35(b) 
states,  however,  "[nlevertheless,  a 
sponsor  may  not  begin  a  part  of  an 
investigation  at  a  facility  until  the  IRB 
has  approved  the  investigation,  FDA  has 
received  the  certification  of  IRB 
approval,  and  FDA,  under  §  812.30(a). 
has  approved  the  supplemental 
application  relating  to  that  part  of  the 
investigation  (see  §  56.103(a))."  If  a 
supplement  requests  approval  for  an 
additional  device  but  does  not  include 
certification  of  IRB  approval  to  add  a 
new  facility,  the  sponosr  is  not 
authorized  to  ship  the  additional  device 
to  the  new  facility,  even  if  30  days  have 
elapsed  since  FDA's  receipt  of  the 
submission,  unless  IRB  approval  has 
been  obtained  and  FDA  has  received 
the  certification  of  IRB  approval.  A 
certification  of  IRB  approval  is  received 
on  the  date  the  certification  is 
postmarked  or  hand-delivered  to  FDA, 

The  Commissioner  of  Food  and  Drugs 
finds  for  good  cause  that  notice,  public 
procedure,  and  delayed  effective  date 
are  unnecessary  in  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b)(B)  and  (d)(3))  and  21  CFR 
10.40(c)(4)(ii),  because  the  amendments 
to  §812.35  (a)  and  (b)  are  merely 
clarifying  amendments  that  conform 
these  paragraphs  to  section  520(g)(4)(A) 
of  the  act.  The  agency,  nevertheless,  is 
providing  a  30-day  period  during  which 
it  will  accept  comments  on  the 
amendments.  If  FDA  decides  on  the 
basis  of  the  comments  received  that  any 
change  to  the  amendments  is  necessary, 
it  will  publish  the  change  in  the  Federal 
Register. 

Interested  persons  may.  on  or  before 
July  24. 1985.  submit  to  the  Dockets 


Management  Branch  (address  above) 
written  comments  on  this  final  rule.    ♦ 
Such  comments  will  be  considered  in 
determining  whether  further  changes  to 
the  amendments  are  warranted.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

A  regulatory  impact  analysis  in  not 
required  because  the  amendments 
merely  clarify  an  existing  regulation  so 
that  it  conforms  to  the  act.  The 
ambiguity  in  the  present  regulation  is 
resolved  in  a  manner  that  could  have 
only  a  beneficial  economic  effect  on 
those  subject  to  the  regulation. 

Because  these  amendments  are  issued 
as  a  final  rule  without  being  preceded 
by  a  notice  of  proposed  rulemaking,  a 
regulatory  flexibility  analysis  under    , 
section  604  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354)  is  not  required.  In 
any  event,  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  reasons  explained  above.  -^ 

List  of  Subjects  in  21  CFR  Part  812 

Health  records.  Investigational  device 
exemptions.  Medical  devices,  Medical 
device  research.  Reporting  and  record 
keeping  requirements. 

PART  812— INVESTIGATIONAL 
DEVICE  EXEMPTIONS 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  Part  812  is  amended 
as  follows: 

1.  The  authority  citation  for  21  CFR 
Part  812  is  revised  to  read  as  follows: 

Authority:  Sees.  301.  501,  502.  520,  701(a), 
702,  704.  801,  52  Stat.  1042-1043  as  amended, 
1049-1051  as  amended  1055. 1056-1058  as 
amended.  67  Stat.  476--177  as  amended,  90 
Stat.  565-574  (21  U.S.C.  331.  351,  352,  360j, 
371(a),  372,  374,  381);  21  CFR  5.10. 

2.  In  Part  812,  §  812.35  is  revised  to 
read  as  follows: 

§  8 1 2.35    Supplemental  applications. 

(a)  Changes  in  investigational  plan.  A 
sponsor  shall:  (1)  Submit  to  FDA  a 
supplemental  application  if  the  sponsor 
or  an  investigator  proposes  a  charge  in 
the  investigational  plan  that  may  affect 
its  scientific  soundness  or  the  rights, 
safety,  or  welfare  of  subjects,  and  (2) 
obtain  FDA  approval  under  §  812.30(a) 
of  any  such  change,  and  IRB  approvaP 
when  the  change  involves  the  rights. 
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safety,  or  welfcire  of  subjects  (see 
§§  56.110  and  .S6.1111.  before 
impiefnentatkKi.  These  requirements  do 
not  apply  in  the  case  of  a  deviatiun  from 
the  investigational  plan  to  protect  the 
life  or  physical  will-being  of  a  subject  in 
an  emergency,  which  deviation  shall  be 
reported  to  FD.A  within  5  working  days 
after  the  sponsor  learns  of  it  (see 
§  812.150fa)(4)). 

(b)  IRB  approval  for  new  facilities.  A 
sponsor  shall  submit  to  FDA  a 
certification  of  any  IRfi  approval  of  an 
investigation  or  a  part  of  an 
investigation  not  included  in  the  IDE 
application.  If  the  investigation  is 
otherwise  unchanged,  the  supplemental 
application  shall  consist  of  an  updating 
of  the  information  required  by 
§  812.20(b)  and  (c)  and  a  description  of 
any  modifications  in  the  investigational 
plan  required  by  the  IRB  as  a  condition 
of  approval.  A  certification  of  IRB 
approval  need  not  be  included  in  the 
initial  submission  of  the  supplemental 
application,  and  such  certification  is  not 
a  precondition  for  agency  consideration 
of  the  application.  Nevertheless,  a 
sponsor  may  not  begin  a  part  of  an 
investigation  at  a  facility  until  the  IRB 
has  approved  the  investigation.  FDA  has 
received  the  cenfication  of  IRB 
approval,  and  FDA.  under  S  B12.30(m). 
has  approved  the  supplemental 
application  relating  to  that  part  of  the 
investigation  (see  §  56.1031a)). 

Dated:  June  4. 1965. 
loMph  P.  Hile. 

Associate  Commissioner  for  Reffulatnry 

Affairs. 
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24  CFR  Peru  203,  213,  222,  234 
[Docket  Ha,  R-4S-0722:  FR-102SI 

Prepayment  Privileges  and  Application 
of  Monthly  Payments  Toward  Late 
Charges  on  FHA-lnsured  Single  Family 
Mortgages 

agency:  Office  of  Assistant  Secretarj- 
for  Housing — Federal  Housing  [ 

Commissioner.  HUD. 
action:  Final  rule. 

SUMMANV:  This  rule:  (1)  Eliminates  the 
30-day  written  notice  requirement  for 
prepayment  of  single  family  mortgages 
and  the  requirement  that  prepayments 
be  made  on  an  interest  payment  date: 


(2)  permits  prepayments  (in  whole  or  in 
part),  other  than  those  received  on  an 
installment  due  date,  to  be  credited  on 
the  next  installment  due  date:  (3) 
requires  that  lenders  fully  disclose  in 
writing  the  lender's  policies  on 
collection  of  prepajinent  interest;  and 
(4)  imposes  sanctions,  including 
forfeiture  of  prepayment  interest,  on 
lenders  who  violate  the  disclosure 
requirements.  This  rule  also  permits 
mortgagees  to  apply  a  portion  of  a 
mortgagors  total  monthly  payment  to  a 
late  charges. 

EFFEC11VC  date:  August  2, 19B5. 
FOR  FUfTTHER  INFORMATION  CONTACT 
Richard  B.  Bachheit,  Director,  Single 
Family  Servicing  Division.  Office  of 
Single  Family  Housing,  Department  of 
Housing  and  Urban  development,  451 
Seventh  Street,  SW..  Washington.  D.C. 
20410-5000.  Telephone:  (202)  755-6672. 
(This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION: 

L  Background 

For  many  years,  HUDs  policies  on 
single  family  prepayments  generated  a 
significant  number  of  complaints  from 
mortgagors,  members  of  Congress  and 
consumer  interest  groups.  Current 
regulations  require  that  a  mortgagor:  (1) 
Give  the  mortgagee  a  30-day  written 
notice  of  intention  to  prepay  the 
mortgage,  in  whole  or  in  part,  and  (2) 
make  such  payment  on  the  installment 
due  date  (established  by  §  203.17  as  the 
first  of  the  month),  unless  the  mortgagee 
elects  to  waive  the  requirements.  If  a 
mortgagor  fails  to  meet  both  conditions 
for  prepayment,  the  mortgagee  may 
refuse  to  accept  prepayment  until  the 
first  day  of  the  month  following 
expiration  of  the  notice  period,  unless 
the  mortgagor  agrees  to  pay  interest  to 
such  later  date.  Thus,  if  a  mortgagor 
gives  a  30-day  notice  on  September  15, 
the  mortgagee  may  refuse  to  accept  the 
prepayment  until  November  1,  unless 
the  mortgagor  agrees  to  pay  interest  to 
November  1.  The  effect  is  two-fold:  a 
notice  period  much  longer  than  30  days, 
and  increased  costs  for  the  mortgagor. 

When  originally  adopted,  the 
requirement  for  a  30-day  notice  period 
was  justified  as  giving  lenders  adequate 
time  to  anticipate  prepayments,  to 
develop  close-out  balances,  and  to 
arrange  for  reinvestment  of  prepayment 
funds.  The  advent  of  computers  and 
other  advanced  equipment,  combined 
with  a  greater  degree  of  sophistication 
among  money  managers  and  immediate 
access  to  numerous  short-  and  long-term 
investment  alternatives,  has  obviated 
the  need  for  a  .30-day  notice. 

Prepayments  are  now  usually  initiated 
in  connection  with  the  sale  of  the 


property  and  involve  new  financing. 
I'roblems  arise,  however,  because  many 
mortgagors  and  real  estate  brokers  are 
unfamiliar  with  the  FHA  regulations  on 
prepayment  privileges,  and  schedule  the 
settlement  date  on  the  new  home  to  take 
place  as  early  as  possible  after  financing 
is  secured.  The  pressure  for  an  early 
settlement  date  and  the  lack  of 
familiarity  with  the  regulations 
generally  override  serious  consideration 
by  the  mortgagor  of  the  prepayment 
penalty  and.  in  effect,  deny  the 
mortgagor  a  reasonable  opportunity  to 
postpone  the  date  of  settlement  to 
coincide  with  the  date  of  prepayment  set 
by  the  mortgagee.  Instead,  the  mortgagor 
pays  the  extra  interest  in  order  to 
complete  the  sale  as  scheduled. 

The  current  regulations  result  in 
mortgagees  receiving  significant 
amounts  of  unearned  interest  from 
preparing  mortgagors.  Departmental 
data,  gathered  from  HUDs  Management 
Information  System,  indicated  that 
approximately  108.000  FHA-insured 
mortgages  were  prepaid  in  1981.  From 
an  analysis  of  the  prepaxTnent  data. 
HUD  constructed  a  general  composite 
picture  of  the  Departments  average 
annual  single  family  mortgage 
prepayment  activity.  That  composite 
indicated  that  the  typical  mortgage:  (1) 
Was  prepaid  in  the  6th  year  of  the  30- 
year  term.  (2)  had  an  average 
outstanding  balance  of  S55.000  at  time  of 
prepayment,  and  (3)  was  financed  at  a 
12  percent  interest  rate.  HUD  estimated 
that  an  average  amount  of  $804. 
representing  one  and  one-half  months  of 
extra  interest,  was  paid  by  75  percent  of 
all  prepaying  mortgagors.  Based  un  this 
estimate,  the  average  annual  number  of 
prepaying  mortgagors  paying  extra 
interest  was  estimated  to  be  about 
81.000  (75  percent  of  108.000).  and  the 
total  amount  of  extra  interest  paid  by 
such  mortgagors  was  estimated  to  be 
S65.124.000  (81,000  times  S804). 

II.  The  1979  and  1984  Proposed  Rules 

On  October  31.  1979  (at  44  PR  fi2531). 
the  Department  published  a  proposed 
rule  to  amend  24  CFR  203.558  to  provide 
that,  with  respect  to  single  family 
mortgages  insured  on  or  after  the 
effective  date  of  the  rule,  a  mortgagee: 
(1)  Could  not  require  a  30-day  written 
notice  of  the  mortgagor's  intention  to 
prepay  the  mortgage:  (2)  must  credit  a 
prepayment  in  full  as  of  the  date  the 
piayment  was  received:  and  (3)  need  not 
credit  a  partial  prepayment  (other  than 
one  received  on  an  installment  due  date) 
until  the  following  installment  due  date. 
The  rule  also  proposed  to  amend 
§  203.608  to  require  the  mortgagee  to 
permit  reinstatement  of  a  mortgage 
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under  certain  circumstances,  including 
after  the  institution  of  foreclosure 
proceedings. 

Comments  received  in  response  to  the 
October  31. 1979  proposed  rule  were 
generally  opposed  to  the  provisions 
relating  to  crediting  of  a  prepayment  as 
of  the  date  it  was  received  and  to  the 
reinstatement  of  a  mortgage.  The  main 
arguments  against  the  proposed  rule 
were  that:  (1)  Crediting  prepayments  in 
full  as  of  the  date  payment  was  received 
would  act  to  the  severe  detriment  of 
mortgagees  participating  in  the 
Government  National  Mortgage 
Association  (GNMA)  mortgage-backed 
securities  program,  since  GNMA 
requires  that  mortgagees  pass  through 
interest  through  the  last  day  of  the 
month  in  which  the  payment  is  received; 
and  (2)  requiring  reinstatement  of  the 
mortgage  would  serve  to  protect 
chronically  delinquent  mortgagors. 

Early  in  1984.  the  Department  decided 
to  republish  for  public  comment  that 
portion  of  the  1979  proposed  rule  dealing 
with  prepayment  privileges,  because 
HUD  continued  to  believe  that,  under 
the  current  regulations,  prepaying 
mortgagors  are  subject  to  inequitable 
treatment  by  mortgagees  with  regard  to 
the  imposition  of  extra  interest.  The 
Department  also  believed  that 
republication  as  a  proposed  rule  was 
appropriate  because  of  the  significant 
period  of  time  that  had  elapsed  since  the 
initial  publication  of  the  proposed  rule. 
It  was  decided,  however,  that  the 
portion  of  the  1979  proposed  rule  that 
would  have  required  reinstatement  of 
mortgages  should,  in  response  to  the 
critical  public  comments,  be  withdrawn. 
(HUD  reserved  the  right  to  repropose  a 
similar  amendment  or  to  consider 
another  course  of  action  at  some  future 
time  on  the  matter  of  reinstatement  of  a 
mortgage  ) 

On  May  18. 1984  (at  49  TO  21079),  the 
Department  republished  the  proposed 
rule  to  amend  sections  in  24  CFR  Parts 
203.  213.  and  234  which  deal  with 
prepayment  privileges.  The  proposed 
rule  provided  that,  with  respect  to 
mortgages  insured  on  or  after  the 
effective  date  of  the  (final)  rule,  a 
mortgagee:  (1)  Could  not  require  a  30- 
day  written  notice  of  the  mortgagor's 
intention  to  prepay  the  mortgage;  (2) 
must  credit  a  prepayment  in  full  as  of 
the  date  the  payment  was  received;  and 
(3)  need  not  credit  a  partial  prepayment, 
other  than  one  received  on  an 
installment  due  date,  until  the  next 
following  installment  due  date. 

For  those  mortgages  that  were  insured 
before  the  effective  date  of  the  rule, 
mortgagees  could  continue  to  exercise 
the  option  permitted  by  24  CFR  203.558 
and  collect  interest  until  the  first  day  of 


the  month  following  expiration  of  the  30- 
day  notice  of  prepayment. 

The  rule  also  added  proposed 
amendments  to  sections  in  24  CFR  Parts 
203,  213  and  222  relating  to  application 
of  monthly  payments  on  single  family 
mortgages.  The  proposed  amendments 
to  §§  203.24,  213.515  and  222.6  would 
add  late  charges  to  the  list  of  items  to 
which  the  mortgagee  may  apply  a 
portion  of  a  total  monthly  payment. 
Section  203.554  already  permits 
mortgagees  to  deduct  late  charges  from 
the  monthly  payment,  subject  to  notice 
requirements,  if  such  deduction  is  not 
inconsistent  with  the  terms  of  the 
mortgage.  The  amendments  would 
clarify  that  such  deductions  are 
permitted  and  would  codify  late  charge 
collection  procedure  set  out  HUD 
Handbook  4330.1.  Chapter  4,  paragraph 
63. 

The  proposed  amendments  would 
continue  safeguards  relative  to  late 
charges  by:  (1)  Requiring  the  mortgagee 
to  give  notice  to  the  mortgagor  of  its 
intention  to  impose  a  late  charge,  (2) 
prohibiting  a  mortgagee  from  adding 
previously  uncollected  late  charges  to 
the  monthly  payment  for  purposes  of 
calculating  the  present  late  charge,  (3) 
subjecting  the  collection  of  late  charges 
to  the  law  of  the  State  in  which  the 
mortgage  is  serviced  and  to  the  terms  of 
the  mortgage,  and  (4)  prohibiting 
initiation  of  foreclosure  proceedings 
when  the  only  delinquency  under  the 
mortgage  is  a  late  charge  that  is  due  but 
unpaid. 

The  proposed  amendments  would  be 
reflected  in  HUD's  new  security 
instruments,  in  order  to  further  the 
objective  of  section  905  of  the  Housing 
and  Community  Development 
Amendments  of  1978.  Section  905 
requires  that,  insofar  as  it  is  practicable 
and  to  the  extent  permitted  by  law, 
HUD,  the  Department  of  Agriculture, 
and  the  Veterans  Administration  should 
use  uniform  note  and  mortgage  forms 
and  other  documents  to  reduce  the 
paperwork  and  regulatory  burden  on 
homeowners  and  homebuyers. 

III.  Discussion  of  Comments 

The  Department  received  eleven 
comments  in  response  to  the  May  18, 
1984  proposed  rule.  The  commenters 
included  eight  mortgagees,  two  mortgage 
banking  associations,  and  one  national 
organization  representing  home 
builders.  All  of  the  commenters  were 
critical  of  the  portion  of  the  proposed 
rule  dealing  with  prepayments,  and 
raised  arguments  similar  to  those  made 
in  response  to  the  October  31, 1979 
proposed  rule.  No  comments  were 
submitted  regarding  the  proposed 


amendments  dealing  with  late 
payments. 

The  following  discussion  represents 
the  scope  and  nature  of  the  comments. 

A.  Elimination  of  the  30-day  Written 
Notice  Requirement 

Of  the  ten  comments  dealing  with  the 
proposed  elimination  of  the  30-day 
written  notice  requirement,  five 
commenters  agreed  that  the  notice  was 
no  longer  necessary  for  the  purpose  of 
developing  close-out  balances  or  as  an 
aid  to  reinvestment  of  prepayment 
funds.  Five  commenters  expressed 
opposition  to  its  elimination,  but  only 
two  of  those  commenters  advanced  any 
reasons  in  support  of  their  postion. 
Those  reasons  were:  (1)  The  initial 
justifications  for  the  requirement  are 
still  valid,  and  (2)  mortgagors  should  be 
held  to  the  terms  of  the  mortgage. 

B.  Crediting  Prepayments  in  Full  as  of 
the  Date  Payment  Is  Received. 

The  commenters  were  unanimous  in 
opposing  the  proposed  change  that 
would  require  lenders  to  credit 
prepayments  in  full  as  of  the  date 
payment  is  received.  Their  basic 
arguments  can  be  summarized  as 
follows: 

(1)  The  change  would  impose  serious 
burdens  on  mortgagees  who  place  many 
of  their  FHA-insured  mortgages  in  the 
GNMA  mortgage-backed  securities 
(MBS)  program; 

(2)  HUD's  estimates  are  inaccurate 
regarding  the  percentages  of  FHA- 
insured  mortgages  that  are  placed  in 
GNMA-MBS  pools  and  or  prepaying 
mortgagors  who  are  charged  extra 
interest; 

(3)  HUD  and  GNMA  already  require 
mortgagees  to  absorb  other  expenses 
relating  to  foreclosures,  interest  on 
advances  to  GNMA  pools,  and  interest 
and  penalty  charges  if  MIP  premiums 
are  not  received  by  HUD  on  a  timely 
basis,  even  where  the  delay  was  not 
caused  by  the  mortgagee; 

(4)  The  rule  would  increase  the  cost  of 
housing  for  all  buyers,  and  would  have 
the  most  serious  impact  on  first-time 
homebuyers  and  low-  and  moderate- 
income  families,  because  of  higher  up- 
front costs  and  other  charges  that  would 
be  needed;  and 

(5)  HUD's  arguments  (A)  that  the 
amendments  are  needed  to  conform 
HUD's  practices  to  those  of  the  VA  and 
(B)  that  there  is  litUe  evidence  that 
mortgagees  have  voiced  significant 
opposition  to  the  VA  practices  are 
invalid  and  inappropriate. 

1.  The  changes  impose  serious 
burdens  on  GNMA-MBS  participants. 
GNMA  requires  issuers/servicers 
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participating  in  the  MBS  projjram  to 
pass  through  interest  to  certificate 
holders  through  the  last  day  of  the 
month  of  a  prepayment  in  full 
regardless  of  the  date  of  the 
prepayment.  For  example,  if  prepayment 
is  made  on  September  5,  the 
participating  issuer/servicer  is  required 
to  pass  through  interest  to  the  security 
holder  through  Septerfiber  30.  even 
though,  linder  the  proposed  rule,  the 
issuer/servicer  would  receive  interest 
from  the  mortgagor  only  until  September 
5.  The  proposed  rule  would  force 
issuers/servicers  to  absorb  the 
difference  between  the  amount  of 
interest  collected  and  the  amount  of 
interest  due  CVMA. 

Statistics  supporting  the  May  18.  1984 
proposed  rule  indicated  that  at  least  70 
percent  of  all  FHA-insured  single  family 
mortgages  are  placed  in  G.\'MA-MBS 
pools.  Based  on  the  estimated  108.(XX) 
FHA-insured  mortgages  that  are  prepaid 
in  full  annually,  mortgagees  would  have 
to  absorb,  on  the  average,  pass-through 
interest  fee«  to  GNMA  on  about  rS.eOO 
mortgages  annually.  HUD  estimated  that 
the  annual  costs  to  MBS  issuers 
resulting  from  GNMA  requirements 
could  ultimately  exceed  $20  million 
dollars.  Current  statistics  indicate  that 
about  90  to  95  percent  of  all  such 
mortgages  are  now  placed  in  G.NMA- 
MBS  pools:  thus,  the  costs  that 
mortgagees  would  be  required  to  absorb 
would  be  significantly  higher  than 
indicated  in  the  proposed  rule. 

HUD  noted  in  the  proposed  rule  that, 
because  the  rule  would  only  apply 
prospectively,  the  projected  costs  for 
MDS  issuers  (and  savings  for  prepaying 
mortgagors)  would  not  be  entirely 
realized  until  the  rule  was  adopted  and 
in  effect  for  six  years.  Accordingly,  the 
annual  cost  to  the  MBS  issuers,  based 
un  the  figures  used  in  the  proposed  rule 
and  assuming  that  the  number  of 
prepayments  in  full  increase  in  an  even 
amount  every  year,  would  be  about  $3.4 
million  the  first  year,  with  a  $3  4  million 
increase  every  year  until  the  520.3 
million  level  was  reariied  in  the  sixth 
year.  Based  on  the  same  assumptions, 
the  net  savings  to  mortgagors  would 
approximate  $10.8  million  the  first  year 
and  increase  by  a  like  amount  annually 
until  the  projected  $65  million  level  was 
reached  in  the  sixth  year.  These 
projections  assumed  that  all 
prepavTTier.ts  in  full  occur  by  tht  end  of 
the  sixth  year  of  the  mortgage  term. 
More  realistically,  the  projected  costs 
and  savings  would  be  at  a  lower  annual 
rate  and  extend  over  a  longer  period  of 
time,  since  many  prepayments  in  full  do 
not  occur  until  after  the  sixth  yrar  of  the 
mortgage  term. 


2.  HVD's  estimates  uf  the  problem  are 
inaccurate.  The  commenters  challenged 
thi  accuracy  of  the  percentages  ascribed 
by  HUD  to  the  number  of  FJLA-insured 
mortgages  placed  in  GNMA-MBS  pools 
and  to  the  number  of  prepaying 
mortgagors  charged  extra  interest.  HUD 
set  forth,  in  extensive  detail,  the 
methodology  it  followed  in  developing 
its  estimates,  f  lUD  was  careful  not  to 
suggest  that  the  figures  were  precise, 
stating  several  times  that  the  figures 
represented  an  average  drawn  from  the 
Department's  analysis  of  data  reflecting 
single  family  mortgage  activity. 
Although  current  estimates  indicate  that 
a  higher  percentage  of  FHA-insured 
mortgages  are  placed  in  GNMA-MBS 
pools  than  was  indicated  in  the 
proposed  rule.  HUD  believes  that  its 
estimates  are  reasonable  and  sufficient 
to  show  that  prepaying  mortgagors  are 
currently  being  treated  in  an  inequitable 
manner  with  regard  to  the  collection  of 
extra  interest  for  the  month  following 
the  G\MA  pass-through  period. 

3.  HUD  and  GSMA  requirt 
mortgagees  to  absorb  other  costs. 
Several  of  the  commenters  asserted  that 
HUD  and  GNMA  already  require 
mortgagees  to  absorb  other  expenses 
relating  to  foreclosures,  interest  on 
advances  to  GNMA  pools,  and  inttirest 
and  penalties  on  MIP  premiums,  if  HUD 
does  not  receive  them  on  a  timely  basis 
Some  commenters  also  argued  that  the 
current  regulations  are  appropriate, 
because  they  permit  mortgagees  to 
subsidize  losses  caused  by  the  VA 
requirements.  The  Department  believes 
that  the  costs  of  doing  business  should 
not  be  absorbed  by  prepaying 
mortgagors,  but  is  a  burden  best  carried 
by  the  lending  industry  itself.  Moreover, 
HUD  experience  suggests  that 
mortgagees  are  granted  sufficient 
financial  inducement  to  make  their 
operations  profitable  without  having 
individual  prepaying  mortgagors 
subsidize  their  operations. 

4.  The  rule  would  impact  adversely  on 
first-time  and  lov^-  and  moderate- 
income  buyers.  A  number  of 
commenters  suggested  that  the  proposed 
rule  would  have  an  adverse  effect  on  the 
cost  of  housing,  most  particularly  on 
first-time  and  on  low-  and  moderate- 
income  buyers.  They  pointed  out  that 
mortgagees,  in  anticipation  of  placing 
the  mortgages  in  the  GNMA-MBS 
program,  establish  interest  rates  and 
related  costs  at  levels  lower  than  would 
otherwise  be  the  case,  a  factor  that  is 
most  helpful  to  homebuyers  on  the 
lower  end  of  the  income  scale.  The 
commenters  stated  that  the  proposed 
rule  could  result  in  fewer  mortgages 
being  placed  in  the  GNMA-MBS  pool. 


because  the  MBS  yield  is  already  75-l(X) 
basis  points  below  the  FN.M.^  yield. 
Such  a  move  away  from  GNMA  could 
lead  to  higher  financing  costs  for 
homelMiyers. 

HUD  acknowledged  in  the  proposed 
rule  that  it  was  likely  tha'  interest  costs 
absorbed  by  GNM.A  issuers  would  be 
passed  on  to  new  mortgagors  through 
points  fees,  or  similar  devices.  HUD 
indicated  that,  since  most  prepayments 
occur  in  connection  with  the  purchase  of 
another  home,  a  sizable  portion  of  such 
interest  cost  would  be  borne  by 
mortgagors  who  had  accomplished  a 
■  savings"  in  prepaying  their  FH.A- 
insured  m.ortgages,  and  that  such 
mortgagors  could  better  assume  the 
extra  costs  in  financing  new  mortgages 
going  into  a  GNMA-MBS  pool. 

However,  in  light  of  the  strong 
arguments  made  by  the  commenters. 
HUD  has  amended  the  proposed  rule  to 
permit  the  mortgagee,  in  the  case  of 
prepayment  in  full  on  other  than  an 
installment  due  date,  to  collect  interest 
through  the  last  day  of  the  month  in 
which  the  prepayment  is  made,  if  the 
mortgagee  has  advised  the  mortgagor  in 
writing  of  its  prepayment  policies. 
Consequently,  mortgagees  will  not  be 
required  to  absorb  the  cost  of  GNMA 
pass-through  interest  or  to  pass  on  such 
extra  costs  to  prafkaying  mortgagors  in 
other  ways. 

5.  ^torti;agees  have  objected  to  \'A  s 
prepayment  policies.  HUD  had  noted  in 
the  proposed  rule  that,  for  many  years, 
MBS  pools  have  included  about  .50 
percent  of  all  VA-guaranteed  mortgages 
and  that  such  VA  mortgages  include  the 
prepayment  rule  that  HUD  was  seeking 
to  adopt.  HUD  suggested  that 
mortgagees  placing  VA-guaranteed 
mortgages  in  MBS  pools  have  borne  any 
interest-penalty  risks  attendant  upon  the 
prepayment  of  MA  mortgages,  without 
any  apparent  serious  effort  to  chiinge 
the  VA  rule.  Consequently,  HUD 
suggested  that  there  was  little  basis  for 
such  mortgagees  to  object  to  HUD's 
efforts  to  adopt  the  same  rule. 

Special  exception  was  taken  to  HUDs 
statements  that  mortgagees  have  taken 
little,  if  any.  action,  to  have  the  VA 
amend  its  rules  regarding  prepayment 
policies  and  the  requirement  that 
payments  be  credited  as  of  the  date  that 
they  arc  recev ied.  Ihe  commenters 
stated  that,  on  the  contrary,  numeroiis 
efforts  had  been  made  by  individual 
mortgagees  and  the  mortgage  bankers" 
association  to  influence  the  VA  to 
change  its  policies.  The  commenters 
noted  that  many  mortgagees 
experienced  significant  losses  on  their 
VA  mortgages  in  1983  because  of  the 
high  number  of  mortgages  that  were 
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refinanced,  and  some  noted  that  they 
wore  able  to  offset  VA  losses  because  of 
HUD  regulations  that  permit  them  to 
require  prepaying  mortgagors  to  pay  the 
extra  interest. 

Stn-eral  of  the  commenters  took  issue 
with  the  HUD  assertion  that  the  rule 
was  needed  in  order  to  conform  its 
policies  with  those  of  the  VA.  The 
commenters  also  pointed  out  that  there 
are  a  number  of  current  HUD  practices 
that  do  not  conform  with  the  VA.  and 
that  it  was  unfair  for  HUD  to  focus  on  a 
single  issue. 

HUD  regrets  its  apparently  incorrect 
suggestion  that  mortgagees  had 
acquiesced  in  VA  policies  that  were  the 
same  as  the  policies  HUD  was 
proposing.  However,  the  major  basis  for 
HL'D"s  proposing  the  rule  was  not  in  fact 
the  VA  issue;  it  was  the  inequity  of  the 
burden  placed  on  prepaying  mortgagors. 
Therefore.  HUD  does  not  accept  the 
comments  that  maintenance  of  HUD's 
current  procedure  is  necessary,  so  that 
mortgagees  can  offset  VA  losses  by 
imposing  extra  interest  costs  on 
mortgagors  who  prepay  FHA-insitred 
mortgages.  The  inappropriateness  of 
such  an  argument  is  obvious. 
Mortgagees  should  find  other,  more 
valid,  vehicles  for  dealing  with  VA 
losses  than  by  imposing  extra  costs  on 
prepaying  mortgagors  who.  by  the 
commenters'  own  description  (first-time, 
low-  and  moderate-income 
homebuyers).  are  least  able  financially 
to  subsidize  the  mortgagees'  losses. 

After  careful  consideration  of  all  of 
the  comments,  as  well  as  an  analysis  of 
the  effect  of  the  current  prepayment 
policy  on  mortgagors  and  mortgagees. 
HUD  has  decided  to  implement  a  change 
in  the  regulations  to  eliminate  the 
inequitable  interest  burden  currently 
placed  upon  mortgagors  who  prepay 
thfir  mortgages  in  full. 

IV.  HUD's  Disposition  of  the  Issues 
Raised  by  the  Commenters 

A.  Elimination  of  the  30-Duy  Written 
Sotice  Requirement 

In  the  absence  of  more  substantive 
arguments.  HUD  believes  that  changed 
conditions  permit  lenders  to  determine 
close-out  balances  and  to  develop 
reinvestment  strategies  in  a  very  short 
lime.  and.  thus,  have  negated  the  need 
for  the  30-day  notice.  The  Department 
notes  also  that  the  30-day  notice 
requirement  is  not  common  practice  or 
policy  in  the  conventional  mortgage 
market.  This  suggests  that  mortgagcirs 
themselves  recognize  the  lark  of  need 
for  such  a  notice.  HUD  has.  therefore, 
decided  to  eliminate  ihe  30-day  notice 
requirement  in  the  final  nile. 


B.  Crediting  Prepayments  in  Full  as  of 
the  Date  Payment  Is  Received 

The  commenters  raised  some  valid 
points  relative  to  mortgages  placed  in 
MBS  pools,  but  failed  to  address  the 
amount  of  unearned  interest  that 
mortgagees  retain  and  do  not  pass 
through  to  GNMA.  HUD  data  indicates 
that  most  prepaying  mortgagors  are  now 
charged  one  and  one-half  months  of 
extra  interest  (estimated  to  equal  $804 
for  each  prepaying  mortgagor). 
Mortgagees  participating  in  the  GNMA- 
MBS  program  pass  through  only  a 
portion  of  this  unearned  interest.  MBS 
issuers  retain  at  least  a  month's  portion 
of  the  extra  interest,  or  approximately 
S30.3  million  annually  (based  upon  the 
average  monthly  intere*  cost  of  $536 
times  the  average  number  of  prepaid 
mortgages  in  GNMA  MBS  pools).  The 
amount  of  extra  interest  retained  by 
mortgagees  on  mortgages  that  were  not 
placed  in  the  GNMA-MBS  program  is 
even  higher. 

To  address  the  valid  issues  raised  by 
the  commenters  and  the  legitimate 
interests  of  prepaying  mortgagors,  HUD 
has  decided  to  make  the  following 
changes  from  the  proposed  rule:  (1) 
Permit  a  mortgagee,  with  regard  to  a 
mortgagor  making  prepayment  in  full  on 
other  than  an  installment  due  date,  to 
collect  interest  through  the  last  day  of 
the  month  in  which  the  payment  is 
made:  (2)  require  a  mortgagee  to 
disclose,  in  a  form  approved  by  the 
Commissioner,  its  policies  regarding 
prepayments  at  the  time  the  mortgagor 
indicates  an  intention  to  prepay  the 
mortgage;  and  (3)  subject  a  mortgagee 
who  violates  the  full  disclosure 
requirements  to  forfeiture  of  interest 
received  for  the  period  after  the  date  of 
prepayment  in  full,  and  to  other 
sanctions  permitted  under  Part  25  of  this 
title.  The  disclosure  provisions  will 
clarify  existing  HUD  policy  and  practice. 

These  changes  benefit  both 
mortgagees  and  prepaying  mortgagors 
by:  (1)  Preventing  mortgagees  from 
having  to  absorb  the  pass-through 
interest  costs  imposed  by  G.N'MA  for 
participation  in  the  MBS  program;  and 
(2)  freeing  prepaying  mortgagors  from 
the  burdens  of  having  to  pay  interest  for 
the  month  following  the  m<mth  in  which 
the  prepayment  is  made. 

V.  Summary  of  Changes  in  the  Final 
Rule 

For  ease  of  identification,  the 
principal  changes  in  the  final  rule  are 
listed  below. 

1.  In  the  case  of  prepayments  of 
mortgages  insured  after  the  effective 
date  of  this  rule,  if  prepayment  is  offered 
t)n  other  than  an  installment  due  date. 


mortgagees  may  refuse  to  accept  the 
payment  until  the  next  installment  due 
date,  or  require  payment  of  interest  to 
that  date,  but  only  if  the  mortgagee 
meets  disclosure  requirements.  The 
mortgagee  may  no  longer  require 
payment  of  interest  for  the  month  after 
the  month  in  which  prepayment  is  made. 

2.  New  provisions  are  added  to 
§  203.558  to  (a)  require  full  disclosure,  in 
a  form  approved  by  the  Commissioner, 
by  the  mortgagee  of  its  prepayment 
policies  at  the  time  the  mortgagor 
indicates  an  intention  to  prepay  the 
mortgage  in  full,  and  (b)  subject 
mortgagees  who  violate  the  disclosure 
requirements  to  (i)  forfeiture  of  that 
portion  of  the  interest  collected  for  the 
period  beyond  the  date  of  prepayment  in 
full,  and  (ii)  such  other  administrative 
actions  as  are  authorized  against 
mortgagees  by  the  Mortgagee  Review 
Board  under  24  CFR  Part  25.  The  current 
regulations  require  that  the  mortgagor 
be  advised  of  the  mortgagor's 
prepayment  policy.  The  amendment  is 
intended  to  clarify  how  the  mortgagor 
must  be  advised  of  the  mortgagor's 
prepayment  policy  and  what  actions  the 
Department  may  take  if  the  mortgagee 
fails  to  provide  the  required  disclosure. 

3.  Section  234.39  is  amended  to 
conform  to  changes  made  with  regard  to 
application  of  a  monthly  payment  to  late 
charges  made  in  Parts  203.  213  and  222. 
The  amendment  was  inadvertently  left 
out  of  the  proposed  rule. 

VI.  Findings  and  Other  Matters 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulations.  Analysis  of  the  rule 
indicates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  governmental 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

It  is  estimated  that  an  average  of  9,000 
FHA-insured  single  family  mortgages 
are  prepaid  each  month,  and  that  75 
percent  of  these  mortgages  are  currently 
subjected  to  l'^2  months  of  extra 
interest.  HUD  data  also  indicates  that 
the  largest  number  of  FHA-insured 
single  family  mortgages  are  prepaid  in 
the  6th  year  of  their  term.  A  typical  30- 
year  mortgage  having  a  principal 
balance  of  S55.000  and  an  interest  rate 
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of  12  percent  costs  the  mortgagor 
approximately  S5.36  per  month  in 
interest  costs  in  the  sixth  year  of  the 
mortgage  term.  Under  this  rule, 
mortgagors  will  be  required  to  pay 
interest  only  through  the  end  of  the 
month  in  which  prepayment  is  made  (to 
cover  GN'M.'\  pass-through 
requirements),  and.  thus,  will  save  one 
month's  extra  interest  that  mortgagees 
may  now  coll.'ct.  In  a  12-month  period,  it 
is  estim.i'ed  that  the  total  savings  on 
such  pre;i,i,d  mortgages  would  be  about 
S4J.416.000.  an  amount  which  is  well 
bf  low  the  $100  million  threshold. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environmenthas 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50  which 
implement  section  102{2)(C)  of  the 
.National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
I  npact  is  available  for  public  inspection 
rfunng  regular  hours  in  the  office  of  the 
Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Room  10278. 
U<'partment  of  Housing  and  Urban 
D nelopment.  451  Seventh  Street,  SW.. 
Washington.  D.C.  20410-5000. 

Under  5  U.S.C.  6G5(b)  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
rrrtifies  that  this  rule  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  because 
■iJequafe  means  exist  for  mortgagees, 
''u  luihng  small  mortgagees,  to  adjust 
!~rMr  procedures  to  account  for  any 
economic  impacts  of  this  rule  in 
advance  of  its  effect  on  their  business 
obligations. 

Pcper.voik  Reduction  Act.  The 
infonnafion  collection  requirement 
contained  in  this  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
pro\isii  rs  of  the  Paperwork  Reduction 
Act  of  1080  (44  use.  3501-3520).  No 
person  n»dy  bo  subjected  to  a  penalty  for 
failure  to  comply  M,i»h  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 
number,  when  assigned,  will^ 
announced  by  separate  notice  in  the 
Federal  Rej-ister. 

This  rule  was  listed  as  sequence 
number  39  (H-9-79:  FR  1028)  in  the 
Departments  Semiannual  Agenda  of 
Regulations,  published  on  April  29, 1985 
|tO  FR  17286.  17301)  under  Executive 
Older  12J<il  and  the  Regulatory 
Flexibility  Act. 

The  folluwing  numbers  identify  the 
iirograms.  hs  listed  in  the  Catalog  of 
Federal  D<jmestic  Assistance,  affected 
uy  the  regulatory  changes:  14  108, 14.117. 
14.119.  14  120. 14.121. 14.122. 14.123. 
14  130.  14  132. 14.133. 14.140. 14.159, 


14.161. 14.163. 14.165. 14.166. 14.172.  and 
14.175. 

List  of  Subjects 

24  CFR  Part  203 

Home  improvement.  Loan  programs: 
Housing  and  community  development. 
Mortgage  insurance.  Solar  energy. 

24  CFR  Part  213 

Mortgage  insurance.  Cooperatives. 

24  CFR  Part  222 

Condominiums.  Military  personnel. 
Mortgage  insurance. 

24  CFR  Part  234 

Condominiums.  Mortgage  insurance, 
Homeownership,  Projects,  Units. 

Accordingly.  24  CYV.  Parts  203.  213. 
222  and  234  are  amended  as  follows: 

PART  203— MUTUAL  MORTGAGE 
INSURANCE  AND  REHABILITATION 
LOANS 

1.  The  authority  citation  for  24  CFR 
Part  203  continues  to  read  as  follows: 

Authority:  Sees.  203  and  211,  National 
Housing  Act  (12  U.S.C.  1709, 1715b):  Sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U  S.C.  3535(d)). 

2.  By  revising  §  203.22.  paragraph  (b). 
to  read  as  follows: 

§  203.22    Payntent  of  insuranca  premiums 
or  charges;  prepayment  privilege. 

«         •         •         *         • 

(b)  Prepayment  privilege.  The 
mortgage  shall  contain  a  provision 
permitting  the  mortgagor  to  prepay  the 
mortgage  in  whole  or  in  part  on  any 
installment  due  date,  but  shall  not 
provide  for  the  payment  of  any  charge 
on  account  of  such  prepayment. 

3.  By  revising  §  203.24,  paragraphs 
(a)(1)  through  (a)(4).  to  read  as  follows: 

§  203^4    Application  of  paymet^ 

(a)  •   •   • 

(1)  Premium  chargesupder  the 
contract  of  insurairc5^ther  than  a  one- 
time mortgage  iifsurance  premium  paid 
in  accordance  with  $  203.280),  charges 
for  open-end  advances,  ground  rents, 
taxes,  special  assessments,  flood 
insurance  premiums,  if  required,  and  fire 
and  other  hazard  insurance  premiums; 

(2)  Interest  on  the  mortgage; 

(3)  Amortization  of  the  principal  of  the 
mortgage;  and 

(4)  Late  charges,  if  permitted  under 
the  terms  of  the  mortgage  and  subject  to 
such  conditions  as  the  Commissioner 
may  prescribe. 

•        •        •        «        • 

4.  By  revising  S  203.558  to  read  as 
follows: 


§  203.558    Handling  prepayments. 

(a)  Notwithstanding  the  terms  of  the 
mortgage,  the  mortgagee  may  accept  a 
prepayment  at  any  time  and  in  any 
amount.  Except  as  set  out  below, 
monthly  interest  on  the  debt  must  be 
calculated  on  the  actual  unpaid 
principal  balance  of  the  loan. 

(b)  With  respect  to  mortgages  insured 
before  August  2. 1985.  if  a  prepayment  is 
offered  on  other  than  an  installment  due 
date,  the  mortgagee  may  refuse  to 
accept  the  prepayment  until  the  first  day 
of  the  month  following  expiration  of  the 
30-day  notice  period  as  provided  in  the 
mortgage,  or  may  require  payment  of 
interest  to  that  date,  but  only  if  the 
mortgagee  so  advises  the  mortgagor,  in  a 
form  approved  by  the  Commissioner,  in 
response  to  the  mortgagors  inquiry, 
request  for  payoff  figures,  or  tender  of 
prepayment. 

(c)  With  respect  to  mortgages  insured 
on  or  after  August  2. 1985.  the  mortgagee 
shall  not  require  30  days'  advance 
notice  of  prepayment,  even  if  the 
mortgage  instrument  purports  to  require 
such  notice.  If  the  prepayment  is  offered 
on  other  than  an  installment  due  date, 
the  mortgagee  may  refuse  to  accept  the 
prepayment  until  the  next  installment 
due  date  (the  first  day  of  the  month),  or 
may  require  payment  of  interest  to  that 
date,  but  only  if  the  mortgagee  so' 
advises  the  mortgagor,  in  a  form 
approved  by  the  Commissioner,  in 
response  to  the  mortgagor's  inquiry, 
request  for  payoff  figures,  or  tender  of 
prepayment. 

(d)  If  the  installment  due  date  (the 
first  day  of  the  month)  falls  on  a 
nonworking  day,  the  mortgagor's  notice 
of  intention  to  prepay  under  paragraph 
(b)  or  the  prepayment  shall  be  timely  if 
received  on  the  next  working  day. 

(e)  If  the  mortgagee  fails  to  meet  the^ 
full  disclosure  requirements  of 
subparagraphs  (b)  and  (c)  of  this 
section,  the  mortgagee  may  be  subje^to 
forfeiture  of  that  portion  of  the  interest 
collected  for  the  period  beyond  the  dat^ 
that  prepayment  in  full  was  received 
and  to  such  other  actions  as  are 
provided  in  Part  25  of  this  title. 

PART  213— COOPERATIVE  HOUSING 
MORTGAGE  INSURANCE 

5.  The  authority  citation  for  24  CFR 
Part  213  continues  to  read  as  follows: 

Authority:  Sees.  211.  213,  National  Housing 
Act  (12  U  S.C.  1715b,  1715e);  Sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

6.  By  revising  §  213.513,  paragraph  (b), 
to  read  as  follows: 


■  I    - 
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§213.513    Payment  of  insuranct  prMnkun* 
or  ctwrgcs;  prepayment  pnvilegt. 
•         *         •         •         * 

[b]  Prepayment  privilpgn.  The 
mortgage  shall  contain  a  provision 
permitting  the  mortgagor  to  prepay  the 
mortgage  in  whole  of  in  part  on  any 
installment  due  date,  but  shall  not 
provide  for  the  payment  of  any  charge 
on  account  of  such  prepayment. 

7.  By  revising  §  213.515  to  read  as 
follows:  j 

§213.515    Payin«its,YiowappHed. 

(a)  All  monthly  payments  to  be  made 
by  the  mortgagor  to  the  niortgagee  shall 
be  added  together  and  the  aggregate 
ammint  of  the  payment  shall  be  paid  by 
the  mortgagor  each  month  in  a  single 
payment.  The  mortgagee  shall  apply  the 
monthly  payment  to  the  following  items 
in  the  order  set  forth: 

(1)  Premium  charges  under  the 
contract  of  insurance  (including  ] 
insurance  charges  for  open-end 
advances),  ground  rents,  taxes,  special 
a.ssessments.  flood  insurance  premiums, 
if  required,  and  fire  and  other  hazard 
insurance  premiums; 

(2)  Interest  on  the  mortgage: 

(3)  Amortization  of  the  principal  of  the 
mortgage;  and 

(4)  Late  charges,  if  permitted  under 
the  terms  of  the  mortgage  and  subject  to 
such  conditions  as  the  Commissioner 
may  prescribe. 

(b)  Any  deficiency  in  the  amount  of 
any  such  monthly  payment,  unless  made 
good  by  the  mortgagor  on  or  before  the 
due  date  of  the  next  monthly  payment, 
shall  constitute  an  event  of  defnult 
under  the  mortgage. 

PART  222-SERVICEMEN'S 
MORTGAGE  INSURANCE 

8.  The  authority  citation  for  24  CFR 
Part  222  is  revised  to  read  as  set  forth 
below  and  any  authority  citation 
following  any  section  in  Part  222  is 
removed. 

Authority:  Sees.  211.  222.  NationHl  Mousing 
Act  (12  U.S.C.  1715b,  1715m):  »ec.  7(d). 
Department  of  Housing  and  Urban 
Dpvelopment  Act  (42  U.S.C.  3535(d)). 

9.  By  revising  S  222.6.  by  removing  the 
word  "and"  after  the  semicolon  at  the 
end  of  paragraph  (a)(3).  removing  the 
period  at  the  end  of  paragraph  (a)(4)  and 
adding  in  its  place  a  semicolon  and  the 
word  "and"  and  by  adding  a  new 
paragraph  (a)(5).  to  read  as  follows: 

§  222.6    Application  of  payments. 


(5)  Late  charges,  if  permitted  under 
the  terms  of  the  mortgage  and  subject  to 


such  conditions  as  the  Commissioner 
may  prescribe. 


PART  234-CONDOMINIUM 
OWNERSHIP  MORTGAGE  INSURANCE 

10.  The  authority  citation  for  24  CFR 
Part  234  continues  to  read  as  follows: 

Authority:  Sees.  211,  234.  National  Housing 
Act  (12  U.S.C.  1715b,  1715y);  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(dj). 

11.  By  revising  §  234.37.  paragraph  (b), 
to  read  as  follows: 

9  234^7    Prapayment  of  Insurance 
premium  or  charges;  prepayment  privilege. 


(b)  Prepayment  privilege.  The 
mortgage  shall  contain  a  provision 
permitting  the  mortgage  to  prepay  the 
mortgage  in  whole  or  in  part  on  any 
installment  due  date,  but  shall  not 
provide  for  the  payment  of  any  charge 
on  account  of  such  prepayment. 
Prepayments  offered  or  made  on  other 
than  an  installment  due  date  shall  be 
subject  to  the  provisions  of  §  203.558. 

12.  By  revising  §  234.39  to  read  as 
follows: 

§  234.39    Application  of  payments. 

(a)  All  monthly  payments  to  be  made 
by  the  mortgagor  to  the  mortgagee  shall 
be  added  together  and  the  aggregate 
amount  of  the  payment  shall  be  paid  by 
the  mortgagor  each  month  in  a  single 
payment.  The  mortgagee  shall  apply  the 
monthly  payment  to  the  following  items 
in  the  order  set  forth: 

(1)  Premium  charges  under  the 
contract  of  insurance  (including 
insurance  charges  for  open-end 
advances),  ground  rents,  taxes,  special 
assessments,  and  such  fire  and  hazard 
insurance  premiums  as  may  be  required 
by  the  mortgagee; 

(2)  Interest  on  the  mortgage; 

(3)  Amortization  of  the  principal  of  the 
mortgage;  and 

(4)  Late  charges,  if  permitted  under 
the  terms  of  the  mortgage  and  subject  to 
such  conditions  as  the  Commissioner 
may  prescribe. 

(b)  Any  deficiency  in  the  amount  of 
the  monthly  payment,  unless  made  good 
by  the  mortgagor  on  or  before  the  due 
date  of  the  next  monthly  payment,  shall 
constitute  an  event  of  default  under  the 
mortgage. 

Authority:  (Sec.  211  of  the"  National 
Housing  Act  (12  U.S.C.  1709. 1715).) 


D;itcd:  June  14. 1985. 
|anet  Hale. 

Acting  General  Deputy  Assistant  Secmtary 
for  Housing-Deputy  Federal  Housing 
Commissioner. 
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24  CFR  Parts  207  and  255 
(Docket  No.  B-85-0953;  FR-13911 

Comsurance  for  the  Purchase  or 
Refinancing  of  Existing  Multlfamily 
Housing  Projects 

AGENCY:  Office  of  Assistant  Secretary 
for  Housing-Federal  Housing 
Commissioner.  HUD. 

ACTION:  Final  rule.  

SUMMARY:  This  rule  promulgates,  in  the 
form  of  a  final  rule,  the  numerous 
interim  revisions  to  24  CFR  Part  255 
which  have  been  made  since  its  original 
publication  on  July  2, 1980.  Part  255 
deals  with  Coinsurance  for  the  Purchase 
or  Refinancing  of  Existing  Multifamily 
Housing  Projects.  A  companion  rule,  24 
CFR  Part  251.  dealing  with  Coinsurance 
for  the  Construction  or  Substantial 
Rehabilitation  of  Multifamily  Housing 
Projects,  was  promulgated  as  a  final  rule 
on  August  9. 1964.  In  addition  to  setting 
forth  the  various  substantive  revisions 
that  have  been  made  to  Part  255  since 
its  inception,  this  final  rule  also  reflects 
the  organization  and  structure  of  its 
companion  Part  251  rule.  The  two  rules 
are  designed  to  work  in  tandem  as  parts 
of  a  coordinated  multifamily 
coinsurance  program. 

EFFECTIVE  OAtE:  August  2, 1985. 

FOR  FURTHER  INFORMATION  CONTACT! 

James  Hamernick,  Office  of  Multifamily 
Housing  Development.  Room  6132. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington.  D.C.  20410,  telephone  (202) 
755-6500.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  On  May 
25, 1983,  the  Department  published,  in 
the  form  of  an  interim  rule  (48  FR  23386). 
a  major  revision  of  24  CFR  Part  255 
entitled  "Coinsurance  for  the  Purchase 
or  Refinancing  of  Existing  Multifamily 
Housing  Projects".  Changes-contained  in 
that  revision  included  (1)  further 
extension  of  program  eligibility  to  State 
Housing  Agencies.  (2)  provisions  for 
reinsurance  of  a  lender's  coinsurance 
risk.  (3)  revision  of  the  maximum  repair 
limits  permitted  under  the  program.  (4) 
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tightening  of  the  "sound  capital 
:  esources"  requirement,  and  (5)  changes 
in  the  procedures  and  methods  of 
calculating  insurancft  benefits  under  the 
program.  A  discussion  of  the  public 
comments  received  concerning  this 
interim  rule  and  a  complete  section-by- 
section  description  of  the  chan<;es  this 
final  rule  makes  in  the  interim  rule  are 
set  forth  beiovv. 

Further  amendments  to  Part  2.'i5  were 
published,  at  49  PR  24634.  on  June  14. 
1984.  These  amendments  added  new 
provisions  to  Part  255  to  implement 
section  303  of  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1983.  Section  303 
contains  special  provisions  governing 
the  use  of  section  233(f)  mortgage 
insurance  and  coinsurance  for  existing 
multifamily  projects  in  connection  with 
properties  to  be  rehabilitated  under  the 
Housing  Development  Grant  Proeram 
set  forth  in  24  CFR  Part  850  and  the 
Rental  Rehabilitation  Program  set  forth 
in  24  CFR  Part  511.  No  public  comments 
were  received  concerning  these 
amendments  to  Part  255. 

Finally,  technical  revisions  to  Part  255 
were  published'bn  May  8, 1984  (49  FR 
19454)  and  on  July  5, 1984  (49  FR  27489). 
The  May  8, 1984  revision  implemented 
section  404  of  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1983,  eliminating 
HUD's  authority  to  set  maximum 
interest  rales  for  FHA-insured 
mortgages  and  providing  that  the 
obligation  to*be  insured  will  bear 
interest  at  a  rate  agreed  upon  by  the 
borrower  ayd  lender.  The  July  5. 1984 
revisions  rontain  a  number  of  program 
amendments  that  (1)  delete  a 
requirement  that,  with  respect  to 
purchase  transactions,  all  repairs  be 
completed  before  loan  closing:  (2)  permit 
coinsured  lenders  under  Part  255  to 
extend  commitments  during  a  temporary 
lapse  in  the  Secretary's  authority  to 
coinsure;  (3)  remove  a  special  exception 
for  the  purchase  of  fire  safety  equipment 
and  certain  replacement  items  (such  as 
ranges  and  refrigerators),  thereby 
requiring  these  expenses  to  be  counted 
against  the  "substantial  rehabilitation" 
threshold;  and  (4)  modify  the  term 
"major  building  components"  for 
purposes  of  determining  what 
constitutes  "substantial  rehabilitation" 
to  exclude  elevators  as  a  major 
component.  This  final  rule  refects  each 
of  these  revisions  which  are,  where 
necessary-,  discussed  in  more  detail  in 
the  section-by-section  description  set 
forth  below.  No  public  comments 
relating  to  Part  255  were  received  in 
connection  with  any  of  these  published 
revisions. 


/ 


Public  Comments  Received  on  May  25, 
1983  Interim  Rule  (48  FR  23399) 

Eleven  public  comments  were 
received  concerning  this  interim  rule. 
Five  were  from  national  organizations 
(National  Association  of  Homebuilders, 
Mortgage  Bankers  Association.  National 
Leased  f  lousing  Association,  Federal 
National  Mortgage  Association,  and  the 
Council  of  State  Housing  Agencies).  The 
remaining  six  were  from  private 
mortgages  or  developers  and  a  law  firm. 

The  following  is  a  listing  of  the  major 
recommendations  or  objections  raised. 
The  Department's  disposition  of  these 
issues,  as  well  as  its  actions  on  a 
number  of  other,  more  "technical" 
questions  raised  by  the  commenlers,  are 
either  addressed  in  the  listing  or  are  set 
forth  later  in  this  preamble  in  the 
scction-by-secfion  "Description  of  Part 
255— Final  Rule". 

1.  Extension  of  Program  to  State 
Housing  Agencies 

Two  comments  expressed  concern 
over  State  Housing  Agency  participation 
in  the  coinsurance  program,  urging  that 
such  agencies  limit  their  activities  to 
meeting  the  needs  of  the  Nation's 
disadvantaged,  specifically  the  elderly, 
the  handicapped  and  low-income 
families.  One  of  the  comments  strongly 
urged  that  "the  opportunity  for  such 
agencies  to  participate  be  limited  to 
instances  where  an  agency  can 
demonstrate  that  private  lenders  were 
unwilling  or  unable  to  make  coinsured 
loans  for  the  projects  that  the  agency 
wishes  to  undertake."  The  Department 
believes  that  the  extension  of  the 
coinsurance  program  to  State  Housing 
Agencies  is  consistent  with  their  general 
eligibility  to  be  approved  mortgagees 
under  HUD's  general  regulations  (see 
Subpart  A  of  24  CFR  Part  203)  and  sees 
no  reason  to  exclude  them  where  they 
meet  the  requirements  for  approval 
under  S  255.102.  We  believe 
participation  by  State  Housing  Agencies 
will  significantly  broaden  the  potential 
benefits  of  the  coinsurance  program. 

2.  Requirement  that  Repairs  be 
Completed  Before  Loan  Closing. 

Five  comments  stated  that  this 
requirement  in  the  interim  rule  creates  a 
serious  impairment  in  the  use  of  the 
program  and  could  serve  to  undermine 
the  security  of  both  HUD  and  the 
coinsuring  lender.  The  comments  urge  a 
revision  of  the  interim  rule  to  authorize 
completion  of  repairs  subsequent  to 
endorsement.  The  interim  rule  published 
on  July  5, 1984  (49  FR  27489)  authorized 
repairs  subsequent  to  endorsement  with 
respect  to  purchase  transactions.  HUD's 
experience  with  the  Part  255  program 


demonstrates  that  continuing  the 
restriction  on  repairs  after  endorsement 
with  respect  to  refinancing  is 
unnecessary  and  undesirable.  Thus,  this 
final  rule  authorizes  repairs  after 
endorsement  with  respect  to  both 
purchase  and  refinancing  transactions. 

3.  Designation  of  Reinsurer  as  "Licensed 
Mortgage  Guarantee  Insurer" 

One  comment  objected  that  the 
language  in  §  255.106(b)  of  the  interim 
rule  providing  that  a  coinsuring  lender 
may  obtain  reinsurance  from  "a  licensed 
mortgage  guarantee  insurer"  may. 
because  of  various  State  laws,  unduly 
limit  the  type  of  insurer  qualified  to 
provide  such  insurance.  The  Department 
believes  there  is  a  basis  for  such 
concern  and  the  term  "licensed 
mortgage  guarantee  insurer"  is  deleted 
in  this  final  rule  (see  §  255.107). 

4.  Assignment  of  Coinsured  Mortgage  as 
Security. 

One  comment  urged  that  the 
regulations  make  clear  that  the  lender  is 
authorized  to  transfer  a  coinsured 
mortgage  to  a  reinsurer  as  part  of  a 
pledge  or  other  security  arrangement. 
The  final  rule  contains  a  new  §  255.108 
substantially  the  same  as  §  251.108. 
which  allows  the  pledging  of  beneficial 
interests  as  security. 

5.  One  Year  Delay  Before  Lender  Fee 
Chargeable  to  Mortgagor. 

Three  comments  urged  that  coinsuring 
lenders  be  allowed  to  collect  a  0.25 
percent  lender  fee  starting  at  the  date  of 
loan  closing  or  endorsement,  rather  than 
one  year  after  first  payment  to  principal 
as  is  required  in  §  255.402(b)  of  the 
interim  rule.  The  Department  believes 
that  authorizing  any  such  earlier 
collection  of  the  lender  fee  would 
violate  section  203(c)  of  the  National 
Housing  Act,  12  U.S.C.  1709(c),  which 
restricts  mortgage  insurance  premiums 
under  title  II  programs  to  one  percent 
per  year  of  the  amount  of  the  principal 
obligation  of  the  mortgage  outstanding 
at  any  time.  Since  the  lender  fee  serves 
to  compensate  the  lender  for  its  risk  of 
loss,  it  is.  in  essence,  a  mortgage  , 
insurance  premium.  If  this  reinsurance 
fee  were  permitted  during  the  first  year 
following  endorsement,  then  that 
"premium",  when  combined  with  the 
regular  mortgage  insurance  premium 
provided  for  in  §  255.801(a)  of  the  final 
rule,  would  exceed  the  one  percent  limit 
imposed  by  section  203(c)  of  the 
National  Housing  Act.  For  this  reason, 
the  restriction  in  the  interim  rule  is 
retained  in  this  final  rule.  There  is, 
however,  a  reduction  in  the  final  rule  of 
the  amount  of  MIP  which  must  be  paid 
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to  HUD  by  the  coinsuring  lender  to 
cover  the  period  from  endorsement  to 
the  anniversary  date  of  first  payment  to 
principal  from  a  full  one  percent  per 
vear  to  0.65  percent  per  year  (see 
§  255.801(b)  of  final  rule).  The  effect  of 
this  reduction  is  to  make  available  for 
the  lender's  account,  during  this  initial 
start-up  period.  .35  percent  of  the 
amount  of  MIP  collected  from  the 
mortgagor. 

6".  A  dequacy  of  Fees  and  Charges 

Two  comments  claimed  that  the 
currently  allowable  lender  fees  and 
charges  under  §  255.202  of  the  interim 
rule  are  inadequate.  The  Department 
has  this  question  under  continuous 
revievi^and  believes  that  the  current 
allowable  fees  and  charges  cover  the 
reasonable  costs  of  doing  business 
under  the  coinsurance  program. 

7.  Secondary  Obligations 

One  comment  recommended  that  the 
mortgagor,  at  or  after  loan  closing,  be 
permitted  to  incur  unlimited  additional 
obligations  for  any  purpose,  provided 
that  (1)  the  additional  obligations  are 
represented  by  Surplus  Cash  Notes 
(FHA  Form  2223),  (2)  the  notes  are 
secured  by  liens  on  the  property  which 
are  inferior  to  the  coinsured  mortgage, 
and  (3)  in  a  purchase  transaction,  the 
purchaser  makes  a  cash  downpaymcnt 
of  7V2  percent  of  either  acquisition  cost 
or  project  value,  whichever  is  less.  The 
Department  does  not  agree  with  this 
recommendation.  To  allow  unlimited 
secondary  obligations  in  connection 
with  a  coinsured  project  could  adversely 
affect  its  disposition  (sales  potential) 
thereby  increasing  HUD's  risk  exposure. 
The  current  limitations  on  secondary 
financing,  found  in  §  255.210  of  the 
interim  rule,  are,  therefore,  retained  in 
this  final  rule. 


8.  Loan  Interest  Rate 

One  comment  recommended  deletion 
of  FiUD's  authority  to  set  maximum  loan 
interest  under  §  255.214  of  the  interim 
rule.  This  section  was  revised  at  49  PR 
19459  on  May  8, 1984  in  response  to 
statutory  changes  to  provide  that 
coinsured  loans  will  bear  interest  at  a 
rale  agreed  upon  by  the  mortgagor  and 
coinsuring  lender  with  no  FHA-imposed 
maximum  to  apply.  This  final  rule,  in 
§  255.204,  reflects  this  revision  in 
interest  rate  requirements. 

9.  Prepayment  of  Coinsured  Loans 

Section  255.220(a)(3)  of  the  interim 
rule  permits  prepayment  (generally 
within  5  years  of  endorsement)  of  a 
coinsured  mortgage  if  the  Commissioner 
determines  that  continuation  of  the 
project  as  rental  housing  is  unnecessary 


to  assure  adequate  rental  housing 
opportunities  for  low-  and  moderate- 
income  people  in  the  community.  One 
comment  recommended  that  this 
provision  be  revised  to  permit  a 
coinsuring  lender  to  accept  prepayments 
within  five  years  if  the  lender  finds  that 
the  project's  rentals  equal  or  exceed  125 
percent  of  the  Section  8  Existing  Fair 
Market  Rents  for  the  same  location,  type 
and  size  of  units.  The  Department  does 
not  believe  that  this  automatic  type  of 
exemption  would  accurately  reflect  the 
statutory  requirements  contained  in 
section  223(f)  of  the  National  Housing 
Act  upon  which  paragraph 
§  255.220(a)(3)  is  based.  More  flexible 
criteria  for  use  in  applying  paragraph 
§  255.220(a)(3)  are  contained  in  HUD 
handbooks  and  administrative 
instructions. 

10.  Accelerated  Payment  of  Insurance 
Claims 

One  comment  proposed  that  the 
regulations  be  revised  to  allow  HUD  to 
pay  the  entire  insurance  claim  after 
default  and  then  be  reimbursed  later  by 
the  lender  for  its  share  of  any 
coinsurance  loss.  It  is  asserted  that  such 
a  procedure  would  enhance  bond  ratings 
for  projects  utilizing  tax-exempt 
financing. 

We  believe  such  a  procedure  is 
unnecessary  and  that  it  tends  to  run 
counter  to  some  of  the  premises  upon 
which  the  coinsurance  programs  are 
based.  To  ensure  that  coinsuring  lenders 
have  sufficient  funds  to  pay  their 
obligations  in  a  timely  manner,  the 
regulations  require  each  participating 
lender  to  maintain  at  least  $1,500,000  in 
sound  capital  resources  and  to  increase 
these  resources  by  one  dollar  for  each 
$300  of  outstanding  principal 
indebtedness  on  mortgages  it  has 
coinsured.  HUD  also  gives  coinsuring 
lenders  the  option  of  reinsuring  part  or 
all  of  their  coinsurance  risk  on 
individual  loans.  Coinsuring  lenders  can 
use  this  reinsurance  to  strengthen  the 
bond  ratings  for  projects  using  tax- 
exempt  financing.  The  combination  of 
Sound  Capital  Resources  and  the  ability 
to  reinsure  should  ensure  adequate  bond 
ratings  for  projects  utilizing  tax-exempt 
financing. 
11.  Required  Fire  and  Hazard  Insurance 

One  Comment  noted,  in  discussing 
§  255.216(a)  of  the  interim  rule,  that: 

The  requirement  that  the  Commissioner  be 
included  in  the  loss-payable  clause  appears 
to  be  a  carry-over  from  regulations  governing 
all  other  HUD  programs.  However,  unlike  all 
other  HUD  programs,  under  co-insurance,  the 
lender  does  not  have  the  option  of  assigning  a 
loan  to  HUD  in  the  event  of  a  default.  The 
Commissioner,  therefore,  will  not  become  a 


mortgagee  by  assignment  and  it  would 
appear  that  the  naming  of  the  Commissioner 
in  the  mortgagee  loss  payable  clause,  given 
such  circumstances,  would  be  inappropriate. 

The  Department  does  not  completely 
agree  with  this  recommendation.  For 
example,  while  a  coinsuring  lender  does 
not  have  the  option  of  assigning  a 
coinsured  loan  to  HUD  in  the  event  of  a 
default,  GNMA  has  this  option 
(§  255.826),  if  a  coinsuring  lender 
defaults  on  its  obligations  to  holders  of 
GNMA  Mortgage-Backed  Securities  and 
GNMA  perfects  an  assignment  of  the 
coinsured  mortgage  to  itself.  Section 
255.503(1)  of  the  final  rule  .herefore 
contains  a  requirement  that  a  standard 
mortgagee  clause  making  losses  payable 
to  the  lender  and  the  Commissioner  as 
their  interests  may  appear  be  included 
in  the  mortgage. 

12.  Federal  National  Mortgage 
Association  (FNMA)  Participation  in 
Program  on  Same  Basis  as  Government 
National  Mortgage  Association  (GNMA) 

We  disagree  with  FNMA's  comment 
that  HUD  should  provide  FNMA  the 
same  remedies  as  those  available  to 
GNMA  in  the  event  of  a  default  by  a 
lender-issuer  of  GNMA  securities.  HUD 
provides  these  remedies  with  respect  to 
GNMA-Backed  Securities  because 
GNMA  is  an  instrumentality  of  the 
Department.  Since  FNMA  is  now  a 
privately  owned  company.  HUD  has  no 
similar  obligation  to  the  holders  of 
FNMA  securities.  Also,  we  question 
whether  the  Department  could  provide 
such  backing  for  any  non-Federal 
securities  without  specific  statutory 
authority. 
13.  Targeted  Preservation  Area  Loans 

One  comment  on  the  interim  rule 
noted  that: 

The  language  in  Section  255.208 
(Refinancing  of  Mortgages  in  Portfolio) 
allows  discretion  by  the  Commissioner  to 
permit  a  lender  to  exceed  the  limit  of  one- 
fourth  of  the  total  loans  from  the  lender's 
portfolio  only  if  the  proposed  new  loan  meets 
the  eligibility  requirements  of  Section  207.32. 
The  language  should  be  revised  so  that 
previously  approved  loans  from  portfolio 
meeting  this  (sic)  eligibiUty  criteria  would 
also  permit  the  Commissioner's  discretion  if 
that  were  the  cause  of  exceeding  the  limit. 

We  believe  tkat  the  exemption,  in  this 
final  rule,  of  HUD-insured  portfolio 
loans  from  the  25  percent  limitation 
adequately  meets  this  concern. 

Description  of  Part  255— Final  Rule 

The  most  obvious  difference  between 
this  rule  and  the  earlier  interim  rule  is 
the  reorganization  of  the  sequence  of 
sections  comprising  Part  255  in  the  final 
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rule.  The  part  has  been  radically 
rcorj5=inized  in  a  iffort  to  have  its 
structure  and  secfi«)nal  .sequence 
conform  as  cK  s»»!y  as  pt-ssible  to  the 
companion  Part  251  cuinsuring  authority 
for  newly  constnicted  or  subsfanUally 
rehabilitated  properties.  1  he  similarity 
of  slructure  in  each  of  the  part.s  is 
intended  to  highlight  the  f  .ci  t^^af  the 
basic  policies  behind  each  of  these 
coinjurance  programs  are  the  same,  and 
that  nearly  all  the  <iiibstaiitive 
diff»!rennes  between  the  t^x»s  can  be 
attributed  to  the  fact  that'Part  255 
relates  to  existing  multifamily 
structures,  whereas  Part  251  do.ds  with 
newly  constructed  or  substantially 
rehabilitated  properties.  The  table 
below  compares  the  new  sectional 
structure  of  Part  255  (which  is  identical 
to  that  found  in  Part  251)  with  the  Part 
255  sectional  structure  found  in  the 
interim  rule.  Tliere  then  follows  a 
description,  by  section,  of  the  changes 
this  final  rule  makes  in  the  interim  rule 
and.  where  appropriate,  its  differences 
from  its  companion  Part  251. 

Restrlcting  Of  Text  or  Part  255  To 
Conform  to  Organization  of  Part  251 


Final     , 
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Restrjcting  of  Text  of  Part  255  To  Con- 
form TO  Organization  of  Part  251  — 
Continued 
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Subpart  A — General  Provisions 

St'cliiw  255  1     Purpos"  uiid scupe. 

Paragraphs  (a)  through  (g)  of  this 
section  track  corresponding  paragraphs 
in  24  CFR  Part  251,  except  that 
references  are  made  to  existing,  rather 
than  newly  constructed  or  substantially 
rehabilitated  projects.  A  change  from 
the  interim  rule  is  the  deletion  of  interim 
rule  §  225.1  (e)  and  (f).  which  are 
nonspecific  references  to  the  extort  of 
delegation  to  the  lender,  lender 
authority  to  assign  loans,  and  the 
protections  afforded  GNMA  in  the  rule. 
These  paragraphs  are  redundant  and 
unnecessary  as  the  final  rule  is  now 
dratted,  .\nother  change  from  the  v 

interim  rule  is  the  substitution  of  a  new  ! 
paragraph  (f)  from  §  251.1.  lliis  / 

paragraph,  in  effect,  is  an  expanded 
version  of  §§  255.2  and  255.5  of  the 
interim  rule.  It  provides  for  the 
modification,  discontinuance  or 
suspension  of  coinsurance  activities 
where  the  Commissioner  finds  they  are 
having  an  adverse  effect  on  mortgage 
credit  in  older  and  declining 
neighborhoods,  in  specific  housing 
market  areas,  or  on  other  Federally- 
insured  projects.  A  further  change  from 
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the  interim  rule  is  found  in  paragraph 
(g)(1)  relating  to  standards  and  criteria 
to  be  applied  in  conducting  physical 
inspections  of  the  project.  The  language 
of  the  final  rule  closely  tracks  the 
statutory  language  of  section  244(b)  of 
the  National  Housing  Act. 

Section  255.2    Coinsurance  contract. 

This  section  is  substantially  the  same 
as  its  corresponding  section  in  Part  251 
and  is  similar  to  the  definition  contained 
in  paragraph  255.8(e)  of  the  interim  rule. 

Section  255.3    Definitions. 

This  section  tracks  its  corresponding 
section  in  Part  251,  except  that  the 
deHnitions  of  Builder  and  Sponsor's 
Profit  and  Risk  Allowance.  Builder- 
Seller  Mortgagor.  Firm  Commitment, 
Investor-Sponsor  Mortgagor,  and 
Sponsor's  Profit  and  Risk  Allowance  are 
deleted  as  not  necessary  for  purposes  of 
this  regulation.  The  section  differs  from 
§  255.8  of  the  interim  rule  in  that 
definitions  of  Cooperative  Mortgagor. 
Distribution.  General  Mortgagor.  Umi:  ed 
Distribution  Mortgagor.  Nonprofit 
Mortgagor,  Residual  Receipts. 
Substantial  Rehabilitation,  and  Surplus 
Cash  are  added  from  Part  251.  These 
additions  make  clear  that,  though  in 
practice  almost  all  mortgagors  receiving 
the  benefits  of  insurance  under  section 
207  of  National  Housing  Act  have  been 
profit  motivated,  there  is  no  legal 
restriction  to  this  category  of  mortgagor. 

The  definition  of  Substantial 
Rehabilitation  in  this  flnal  rule  is  the 
same  as  that  found  in  S  255.228(c)  of  the 
interim  rule  (as  revised  by  interim  rules 
published  on  June  14. 1984  (49  FR  24655) 
and  July  5. 1984  (49  FR  27492)).  The 
definition  of  Sound  Capital  Resources 
corresponds  to  that  found  in  the  Part  251 
rule,  the  language  of  which  clarifies,  but 
does  not  change  the  substance  of.  the 
definition  found  in  the  Part  255  interim 
rule. 

Section  255.4    Effect  of  amendments. 

This  section  is  substantially  the  same 
as  its  corresponding  section  in  Part  251. 
It  is  similar  to  §  255.429  of  the  interim 
rule  except  that  the  provision  in  Part 
251.  requiring  that  mortgages  to  be 
coinsured  or  on  which  the  lender  has 
made  a  commitment  to  coinsure,  be 
endorsed  for  coinsurance  within  60  days 
to  assure  against  any  amendment's 
adverse  effect  upon  a  lender  is  added. 
Also  the  section  deals  specifically  with 
the  effect  of  an  amendment  on 
extensions,  amendments  or  reissuances 
of  a  lender's  commitment. 


Subpart  B — Lender  Requirements 

Section  255. 101    Eligible  lender. 

This  section  is  substantially  the  same 
as  its  corresponding  section  in  Part  251 
and  §  255.7  of  the  interim  rule. 

Section  255. 102    Review  and  approval 
as  coinsuring  lender. 

This  section  is  substantially  the  same 
as  its  corresponding  sections  in  Parts 
251  and  255,  except  that  new  paragraph 
(10)  is  added.  The  new  paragraph 
requires  the  lender  to  submit,  as  part  of 
the  approval  process,  a  statement 
agreeing  to  notify  HUD  immediately 
whenever  the  lender's  Sound  Capital 
Resources  fall  below  the  level  required 
in  paragraph  (2).  In  addition,  the  lender 
must  agree  that  it  will  request  and 
receive  approval  from  HUD  before 
implementing  any  voluntary  transfer  or 
series  of  transfers  of  the  lender's  assets 
that  would  cause  the  lender's  Sound 
Capital  Resources  to  fall  below  the 
required  level.  Finally,  the  lender  must 
agree  that  if  such  transfer  does  take 
place  without  prior  HUD  approval,  the 
remaining  assets  of  the  lender  and  any 
assets  disbursed  without  such  approval 
will  be  deemed  to  be  held  in  trust  for  the 
benefit  of  HUD.  and  consequently.  HUD 
would  have  a  cause  of  action  against 
any  of  the  original  principals  of  the 
lender  or  any  other  party  to  any  transfer 
not  made  in  accordance  with  these 
requirements.  The  intent  of  this  new 
paragraph  is  to  help  ensure  what  is 
already  required  under  paragraph  (2): 
i.e.,  that  the  Sound  Capital  Resources 
required  under  §  255.102(b)(2)  are 
maintained  by  the  coinsuring  lender 
throughout  the  life  of  the  Coinsurance 
Contract. 
While  substantially  the  same  as 

§  255.102  of  the  interim  rule,  some 
language  and  structural  changes  are 
made  to  clarify  its  provisions  and  a 
paragraph  255.102(i)  in  the  interim  rule 

(relating  to  education  requirements  for 

appraisers)  is  deleted  as  redundant. 

Section  255. 103    Duration  of  approval 

This  section  is  substantially  the  same 
as  its  corresponding  section  in  Part  251 
and  §  255.103  of  the  interim  rule  as  it 
was  revised  on  July  5. 1984  (49  FR 
27489).  A  prohibition  against  lender 
approval  of  mortgage  modifications 
during  a  temporary  lapse  in  the 
Secretary's  authority  to  coinsure.  which 
is  contained  in  the  interim  rule,  is 
deleted  because  it  is  not  required  by  law 
and  is  undesirable  in  situations  where  a 
timely  work-out  arrangement  would 
prove  beneficial  to  all  parties. 


Section  255.104    Probation,  suspension, 
or  withdrawal  of  approval. 

This  section  is  based  upon  its 
corresponding  section  in  Part  251. 
Comparable  sections  in  the  interim  rule 
are  §§  255.104  and  255.105.  Differences 
from  the  §  251.104  model  are  for  the 
purpose  of  (1)  adding  probation  to  the 
corrective  actions  the  Commissioner 
may  take.  (2)  specifying  the  procedure  to 
be  followed  when  a  probation  or 
suspension  or  withdrawal  of  approval 
action  is  taken  and  (3)  clearly 
establishing  that  actions  under  this 
section  are  independent  of  any  other 
actions  that  may  be  taken  under  24  CFR 
Part  24  (Debarment  and  other 
Administrative  Sanctions)  or  action  by 
the  Mortgagee  Review  Board  under  24- 
CFR  Part  25.  The  revisions  reflect 
administrative  policies  under  the  Parts 
251  and  255  coinsurance  programs. 

Section  255105    Delegation  of 
servicing. 

This  section  is  substantially  the  same 
as  its  corresponding  section  in  Part  251. 
It  is  also  substantially  the  same  as 
§  255.106(a)  of  the  Part  255  interim  rule, 
except  that  the  lender  is  required  (by 
regulation  rather  than  as  provided  in  a 
contract)  to  directly  service  all  loans  in 
GNMA  security  pools.  It  also  differs 
from  the  interim  rule  in  that  a  paragraph 
(c)  is  included  authorizing  HUD  to 
require  the  lender  to  cancel  the  servicing 
arrangement  upon  receipt  of  a  30-day 
written  notice. 

Section  255.106    Assignment  of 
coinsured  mortgages. 

This  section  is  substantially  the  same 
as  the  corresponding  §§  251.106  (a),  (b). 
(c).  and  (d)(1)  of  Part  251.  It  is  similar  to 
§  255.408  of  the  interim  rule,  except  that 
requirements  for  lender  notification  to 
the  Commissioner  (§  255.106(b)),  for  the 
transfer  of  a  partial  interest  in  a 
coinsured  mortgage  (§  255.106(c)),  and 
for  GNMA  approval  for  assignment  of 
any  coinsured  mortgage  used  to  back 
GNMA  securities  (§  25^.106(d)),  are 
added  in  this  final  rule.  Provisions 
relating  to  GNMA  Project  Loan 
Certificates  (§  251.106(d)(2)).  are  not 
contained  in  this  final  rule  since  they 
are  generally  not  applicable  to 
mortgages  covering  completed  projects. 

Section  255.107    Reinsurance. 

This  section  is  based  upon  its 
corresponding  section  in  Part  251.  It  is 
substantially  the  same  as  §  255.106(b)  of 
the  interim  rule  as  revised  on  June  14, 
1984  (49  FR  19454),  except  that  in 
response  to  the  public  comment  noted 
above,  the  term  "licensed  mortgage 


25920  Federal  Register  /  Vol.  50.  No.  121  /  Monday.  lune  24.  1985  /  Rules  and  Regulations 


guarantee  insurer"  used  in  that  rule  has 
been  deleted. 

Section  255. 108    Pledging  and  other 
security  arrangements. 

This  section  is  substantially  the  same 
as  its  corresponding  section  in  Part  251. 
Both  public  comment  on  the  Part  25S 
interim  rule  and  a  continuing 
assessment  of  the  coinsurance  process 
during  development  of  the  Part  251 
program  led  to  inclusion  of  this  section 
in  this  final  rule. 

Subpart  C — Program  Requirements 

Section  255  201    Eligible  project 

This  section  is  the  same  as  its 
corresponding  section  in  Part  251. 
except  (1)  paragraph  (a)  sets  forth 
specifications  for  an  existing  structure, 
rather  than  one  newly  constructed  or 
substantially  rehabilitated:  (2)  a 
paragraph  (a)(6)  (relating  to  sustaining 
occupancy  or  provision  for  an  operating 
deficit  fund  before  endorsement)  is 
carried  over  from  §  255.228(g)  of  the 
interim  rule:  (3)  the  requirement  that  the 
property  be  designed  in  accordance  with 
HUD  minimum  property  standards  is 
deleted  as  inapplicable  to  existing 
structures  (in  lieu  thereof,  §  225.1(g)  of 
the  final  rule  requires  review  of 
properties  and  physical  inspections  of 
dwelling  units  to  be  conducted  in 
accordance  with  the  standards  used  by 
HUD  personnel  in  the  full  FHA 
insurance  program):  and  (4)  provisions 
limiting  the  amount  of  commercial  space 
in  a  project  track  the  provisions  of  the 
interim  rule,  rather  than  the  language  in 
8  251201(a)(5). 

The  section  is  substantially  similar  to 
§§  255  228.  255.229  and  255.430  of  the 
interim  rule  except  that  paragraph  228(c) 
of  the  interim  rule  (defining  "substantial 
rehabilitation")  is  contained  m  S  255.3  of 
this  final  lule. 

Section  255.202    Eligible  mortgagors. 

As  in  the  corresponding  section  in 
Part  251.  mortgagors  are  approved  by 
the  coinsuring  lender  in  accordance  with 
standards  established  by  the 
CoHimissioner.  The  interim  Part  255  rule 
did  not  contain  a  section  corresponding 
to  this  S  255  202. 

Section  255.203 
limitatiDnfi. 

This  section  is.  in  substance,  the  same 
■IS  S  255  211  of  the  interim  rule  (as 
revised  on  June  14. 1984  at  49  FR  24655] 
with  the  addition  of  a  provision  allowing 
properties  meeting  the  requirements  of 
S  207.32a(l)  (Ta.'^eted  Preservation 
Areas)  or  properties  covering 
cooperatives  to  secure  mortgages  up  to 
an  amount  of  90  (rather  than  85)  percent 


Maximum  mortgage 


of  value.  The  provision  is  consistent 
with  current  administrative  policy  with 
respect  to  the  Targeted  Preservation 
Area  (TAPs)  program  and  the  insurance 
of  mortgages  covering  existing 
cooperatives  under  programs  other  than 
24  CFR  Part  213 — the  basic  cooperative 
program.  The  section  differs  somewhat 
from  S  255.211  in  paragraph  format  and 
language.  These  format  and  editorial 
changes  conform  the  section  to  its 
corresponding  section  in  Part  251. 

Section  255.204    Maximum  interest 
rate. 

This  section  is  similar  to  its 
corresponding  section  in  Part  251  and  is 
substantially  the  same  as  9  255.214  of 
the  interim  rule  as  revised  on  May  8, 
1984  at  49  FR  19459.  Language  in  the 
interim  rule  regarding  the  interest  rate  to 
be  applied  to  mortgage  increases  is  not 
continued,  since  no  mortgage  increases 
are  permitted  under  the  Part  255 
program. 

Section  255.205    Term  of  the  mortgage. 

This  section  is  substantially  the  same 
as  S  255.212  of  the  interim  rule. 

Section  255.206    Lender's  fees  and 
premiums. 

This  section  is  substantially  the  same 
(except  for  reference  to  section  207 
rather  than  221  of  the  National  Housing 
Act)  as  its  corresponding  section  in  Part 
251  and  to  5§  255.202  and  255.402(b)  (as 
revised  on  June  14. 1984  at  49  FR  24655) 
01  the  Interim  rule.  A  provision  is  added 
in  the  final  rule  expressly  allowing  the 
lender  to  collect  fees  in  addition  to  those 
specified  where  they  are  approved  by 
the  Commissioner,  paid  from  sources 
other  than  mortgage  proceeds,  and  are 
disclosed  at  endorsement  This 
conforms  with  current  administrative 
policy  and  practice  of  the  Depaitment. 

Section  25.5.207    Coinsurance  of 
mortgages  in  lender's  portfolio. 

This  section  is  substantially  the  same 
as  its  corresponding  section  in  Part  251. 
It  is  a'.so  substantially  the  same  as 
S  255  208  of  the  interim  rule,  except  that 
a  paragraph  (b)  is  added  exempting  from 
the  one-fourth  limitation  in  paragraph 
(a),  both  portfolio  loans  already  insured 
under  the  full  insurance  program  and 
mortgages  in  which  the  lender's  sole 
involvement  is  servicing. 

Section  255.20B    Nondiscrimination  in 
housing  end  employment. 

This  section  is  the  same  as  its 
corresponding  section  in  Part  251  except 
that  two  paragraphs  (relating  the  use  of 
projects  for  hotel  purposes  and  a 
requirement  that  the  purchaser  of  a 
coinsured  project  agree  to  comply  with 


the  requirements  of  this  section)  are 
carried  over  from  the  interim  rule.  The 
section  is  substantially  the  same  as 
9  255.224  and  255.225  of  the  interim  rule, 
the  only  significant  difference  being 
that,  in  the  final  rule,  the  mortgagor  must 
certify  its  compliance  with 
nondiscrimination  requirements.  These 
requirements  are  also,  as  a  factual 
matter,  incorporated  in  the  regulatory 
agreement. 

Section  255. 209    Labor  standards  and 
prevailing  wage  requirements. 

This  section  is  substantially  the  same 
as  9  255.225a  of  the  interim  rule  as 
revised  on  June  14, 1984  (49  FR  24655).  It 
applies  Davis-Bacon  requirements  if  the 
project  involves  assistance  under  Part 
511  or  Part  850  of  Title  24  and  the  cost  of 
repairs,  replacements  and  improvements 
exceeds  $6,500  per  dwelling  unit, 
adjusted  for  any  high-cost  area  factor 
under  9255.203(a). 

Subpart  O — Processing  and  Ck>mmitment 

Section  255.30    Processing 
responsibilities. 

This  section  is  similar  to  its 
corresponding  section  in  Part  251.  The 
main  difference  is  the  inclusion  of 
provisions  specifying  that  among  the 
processing  functions  retained  by  the 
Commissioner,  and  not  delegated  to  the 
lender,  are  (1)  the  labor  standards  and 
prevailing  wage  requirements  under 
9  255.209  and  (2)  assessment  of 
environmental  impact  under 
environment-related  laws  (but  not 
NEPA),  Hs  set  forth  in  24  CFR  Part  50. 
NEPA  is  not  included  since  the  purchase 
or  refinancing  of  multifamily  projects 
under  section  223(f)  of  tlie  National 
Housing  Act  is  categorically  excluded 
from  the  Act's  requirements  by  24  QTl 
50.20(j). 

Also,  there  is  a  substitution,  in 
paragraph  301(c).  of  a  more  inclusive 
requirement  that  a  lender  submit  "any 
information  required  by  the 
Commissioner  for  tracking  or  monitoring 
purposes"  for  the  more  limited  listing  of 
types  of  information  that  could  be 
required  that  is  set  forth  in  9  251.301(c). 
Experience  under  the  Part  255  program 
shows  that  the  Department  may  need  a 
broader  range  of  information  from 
lenders  than  that  specified  in 
9  251.30I[c].  For  example,  in  addition  to 
the  information  required  for  assessing 
housing  market  impact  in  9  251.301(c], 
the  Department  may  also  require 
information  relating  to  program 
operations. 

In  substance,  the  section  also  refiects 
provisions  relating  to  processing 
responsibilities  promulgated  under  the 
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interim  rule  (see  char!  comparing 
provisions  of  final  rule  to  Part  255 
interim  rule,  supra).  , 

Section  255.302    Processing  and 
commitment. 

This  section  is  substantially  the  same 
as  its  corresponding  section  in  Part  251. 
except  that  there  are  additional 
paragraphs  (d)  and  (e)  carrj'ing  over 
certain  provisions  of  Part  255.  Paragraph 
(d)  contains  a  provision  permitting 
repairs  to  be  carried  out  after  loan 
closing  in  connection  with  both 
purchase  and  refinancing  transactions. 
The  interim  rule  published  on  July  5, 
1984  (49  FR  27489)  permitted  such 
repairs  in  connection  with  purchase 
transactions  alone.  However,  as  noted 
above  (see  item  2  in  the  summary  of 
public  comments  supra),  based  on  both 
public  comments  and  HDD's  own 
program  experience,  HUD  has  decided 
to  extend  the  benefit  of  this  provision  to 
refinancing  transactions  as  well. 

Paragraph  (e)  continues  the  provisions 
of  §  255.203(aj  of  the  interim  rule  as 
amended  on  June  14, 1984  (49  FR  24655). 
Section  203(a)  requires  lenders,  in  order 
to  be  ehgible  for  special  insurance 
benefits  in  connection  with  projects 
rehabilitated  with  assistance  under 
Parts  511  or  850,  to  obtain  approval  of 
the  Commissioner  before  issuance  of  an 
insurance  commitment. 

The  section  also  reflects  provisions 
relating  to  processing  requirements 
promulgated  under  the  interim  rule  (see 
chart  comparing  provisions  of  final  rule 
to  Part  255  interim  rule,  supra). 

Subpart  E — Cost  Certincation  and 
Endorsement  by  the  Commissioner 

Section  255.401    Agreement  to  certify 
cost  requirements. 

With  one  addition,  this  section  is 
substantially  the  same  as  S  255.232  of 
the  interim  rule.  Analogous  provisions  in 
Part  251  can  be  found  at  §  251.404(c). 

A  paragraph  is  added,  ba^ed  on 
provisions  in  §§  ?')5.201  and  255.401  of 
the  interim  rule,  as  revised  on  July  5, 
1984  (49  FR  27489).  The  provisions  are 
more  specific  than  those  in  the  July  5 
revision  in  requiring  lenders,  where 
repairs  are  to  be  made  after 
endorsement,  to  establish  escrows  and 
disburse  mortgage  proceeds  in 
accordance  with  standards  established 
by  the  Commissioner  and,  wherever 
applicable,  reduce  the  mortgage  by  the 
amount  estimated  costs  exceed  actual 
certified  costs.  These  specific  provisions 
reflect  more  precisely  HUD's 
administrative  procedures  and 
practices. 


Section  255.402    Certificate  of  actual 
costs — contents  in  general. 

This  section  is  substantially  the  same 
as  §  255.235  of  the  interim  rule. 
Analogous  provisions  in  Part  251  can  be 
found  at  §  251.404  (c)  through  (g). 

Section  255.403    Effect  of  certification 
of  actual  costs. 

This  section  is  substantially  the  same 
as  §§  255.240  and  255.241  of  the  interim 
rule.  Analagous  provisions  in  Part  251 
can  be  found  at  §  251.404(b)  and  (i). 

Section  255.404    Lender's  review  of 
mortgage  amount. 

This  section  is  substantially  the  same 
as  §  255.239  of  the  interim  rule. 
Analagous  provisions  in  Part  251  can  be 
found  at  §  251.405. 

Section  255.405    Endorsement  by  the 
Commissioner. 

This  section  is  similar  to  §  251.407  of 
Part  251  and  is,  in  substance,  the  same 
as  §  255.401  of  the  interim  rule. 

Subpart  F — Mortgage  and  Closing 
Requirements 

Section  255.501    .Mortgage 
requirements — real  estate. 

The  provisions  of  this  section  are 
substantially  the  same  as  those  found  in 
§§  255.215,  255.217,  and  255.227  of  the 
interim  rule,  except  that  a  provision  is 
added  expressly  listing  the  political 
jurisdictions  within  which  a  property 
covered  by  a  coinsured  mortgage  must 
be  located.  Analogous  provisions  in  Part 
251  are  at  §  251.501. 

Section  255.502    Title. 

This  section  is  the  same  as  the 
corresponding  section  in  Part  251.  It  is 
substantially  the  same  as  the  provisions 
of  §§  255.230  and  255.231  of  the  interim 
rule. 

Section  255.503    Mortgage  provisions. 

This  section  is  substantially  the  same 
as  its  corresponding  section  in  Part  251, 
except  that  a  provision  similar  to 
§  255.220  of  the  interim  rule  replaces 
paragraph  (i)  of  §  251.503.  Section 
255.220  of  the  interim  rule  relates  to  the 
prepayment  of  a  coinsured  mortgage 
secured  by  a  rental  property  and 
implements  the  specific  statutory 
provisions  of  section  223(f)  of  the 
National  Housing  Act.  These  provisions 
are  carried  over  in  this  final  rule  and,  in 
addition,  provisions  are  added 
subjecting  any  prepayment  restrictions 
or  penalties  imposed  in  connection  with 
subsidized  mortgages,  mortgages  which 
may  be  purchased  by  GNMA,  or  bond 
financed  mortgages  to  standards  and 
restrictions  established  by  the 


Commissioner.  The  added  provisions 
indicate  the  types  of  mortgages  of  which 
HUD  has  specific  prepayment  policies. 
The  section  is  also  in  substance  the 
same  as  §§  255.209.  255.213.  255.216. 
255.218.  255.219,  255.220.  255.221  and 
255.226  of  the  interim  rule. 

Section  255.504    Mortgage  lien  and 
other  obligations. 

This  section  is  substantially  the  same 
as  §  255.210  of  the  interim  rule.  (Note 
that  §  255.210  (a),  (e).  and  (f)  were 
revised  by  the  interim  rule  published  on 
June  14, 1984  (49  FR  24655.)  Provisions 
comparable  to  those  contained  in 
paragraphs  (a)  (b)  and  (f)  of  this  section 
are  contained  in  §  251.504. 

Section  255.505    Regulatory  agreerpent. 

This  section  is  the  same  as  its 
corresponding  section  in  Part  251  and  is 
substantially  similar  to  §  255.107  of  the 
interim  rule. 


Section  255.506 
Documents. 


Other  Closing 


This  section  is  the  same  as  its 
corresponding  section  in  Part  251  and 
conforms  with  administrative 
requirements  of  the  Commissoner  thai 
have  been  promulgated  under  the 
interim  rule.  There  is  no  specific 
corresponding  section  in  the  interim 
rule. 

Subpart  G — Requirements  Relating  to 
Structure  of  Mortgagor  Entity  and 
Transfers  of  Ownership  Interest 

Section  255.601    Requirements 
applicable  to  all  projects. 

This  section  is  substantially  the  same 
as  its  corresponding  section  in  Part  251 
and  conforms  with  administrative 
requirements  of  the  Commissioner  that 
have  been  promulgated  under  the 
interim  rule.  There  is  no  specific 
corresponding  section  in  the  interim 
rule. 

Subpart  H — Program  Requirements 
Relating  to  Project  Operation 

Section  255.701    General. 

This  section  is  the  same  as  its 
corresponding  section  in  Part  251  and  is 
substantially  the  same  as  §  255.222  of 
the  interim  rule. 

Section  255. 702    Reserve  for 
replacements  and  general  operating 
reserve. 

This  section  is  the  same  as  its 
corresponding  section  in  Part  251. 
Analogous  provisions  in  the  interim  rule 
may  be  found  at  § 255.223(d)(2)  and  (e). 
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Section  253.703    Rents  and  charges. 

This  section  is  same  as  {  255.223(c)  of 
the  interim  ni'e.  Section  431  of  the 
Housing  and  Urban-Rural  Recovery  Act 
of  1983,  Pub.  L  9a-181.  97  Stat.  1153. 
approved  Nuve.T:ber  30, 1983,  amended 
section  207(b)(2)  of  the  .National  Housing 
Act  to  grant  the  Secretary  discretion  on 
whether  to  regulate  rents  on  projects 
insured  under  that  authority  on  or  af'er 
November  30,  1983.  A  proposed  rule  was 
published  on  October  10. 1984  (49  FR 
39690)  indicating  that  the  Secretary  of 
HUD  would  exercise  this  statutory 
authority  and  deregulate  rents  en 
section  207  projects  insured  after 
November  30.  1983.  Since  Part  255 
projects  are  technically  insured  under 
section  207  of  the  Notional  Housing  Art. 
a  revision  to  the  Part  255  rents  and 
charges  provisions  was  included  in  the 
proposed  rule.  The  Department  is 
currently  in  the  process  of  evaluating 
public  comments  on  its  proposed  rule 
and  preparing  a  final  rule.  The  Hnal  rule 
will  be  promulgated  in  the  near  future 
and  will  contain  an  appropriate  revision 
to  this  section  703. 

Section  255  704    Use  of  project  funds 

This  sect'on  is  substantially  the  same 
as  its  corresponJiiJg  section  in  Part  251 
and  conforrT:s  with  analogous  provisions 
in  S  255.2^3  and  adminstrative 
requirements  of  the  Commissioner  that 
have  been  promulgated  under  the 
interim  rule. 

Section  255.705    Distributions  and 
residual  receipts. 

This  section  is  substantially  the  same 
as  its  corresponding  section  in  Part  251. 
except  that  reference  is  made  to 
completion  of  repairs  rather  than 
completion  of  construction  in  paragraph 
(a)(2).  Its  provisions  are  more  detailed, 
but  are  substantially  the  same  as  those 
in  S  255.223(b)  of  the  interim  rule. 

Section  255.706    Project  management. 

This  section  is  substantially  the  same 
as  its  corresponding  section  in  Part  251. 
One  provision,  §  251.706(j),  which 
requires  the  mortgagor  to  give  a 
preference  to  displaced  families  and 
disaster  victims,  is  deleted  as  not 
strictly  applicable  to  mortgages  insured 
under  section  207  of  the  National 
Housing  Act.  Section  255.706  conforms 
with  administrative  requirements 
promulgated  under  §§  255.223(d), 
255.224(d).  and  other  provisions  in  the 
interim  rule. 


Subpart  I — Contract  Ri}*hts  and 
Obligations  Mortgage  Insurance 
Premiums 

Section  255  801    Payment  ofMIP  by 
mortgagor  and  lender. 

Paragraph  (a)  of  this  section  (payment 
by  mortgagor)  is  substantially  similar  to 
S  255  402(a)  of  the  interim  rule. 
Paragraph  (b)  (payment  by  lender)  is 
substantially  similar  to  §  251.802(b).  The 
significant  difference  between  this 
pa'-agraph  (b)  and  the  interim  rule 
(§  2.55  404(a)|  is  that,  rather  than  a  full 
one  percent  of  mitial  MIP  being  payable 
to  HUD,  the  lender  may  retain  .35 
percent  of  the  initial  MIP.  Section 
25V801(b)(3)  of  the  Part  251  rule 
provides  for  a  somewhat  similar  sharing 
of  initial  MIP  with  the  lender. 

Section  255.802    Duration  and  method 
of  payment  of  MIP. 

This  section  is  the  same  as  §  251.803 
and  is  substantially  similar  to  SS  255.403 
and  255.405  of  the  interim  rule. 


Section  255.803 
annual MIP 


Pro-rata  refund  of 


This  section  is  the  same  as  S  251.804 
and  IS  substantially  similar  to  §  255  406 
i.l  the  interim  rule. 

Station  25.1804    Late  charges— M/P 

This  section  is  the  same  as  §  251.805 
and  is  substantially  the  same  as 
i  255.407  of  the  interim  rule. 

Delinquency  and  Default  Under  the 
Mortgage 

Section  255.805    Notice  of  delinquency. 

This  section  is  substantially  the  same 
as  S  251.807.  It  conforms  to 
administrative  requirements 
promulgated  by  the  Commissioner  under 
the  interim  rule.  There  is  no  specific 
corresponding  section  in  the  interim 
rule. 

Section  255. 806    Definition  of  default. 

This  section  is  the  same  as  S  251.808 
and  is  substantially  the  same  as 
S  255.410  of  the  interim  rule. 

Section  255. 807    Date  of  default. 

This  section  is  the  same  as  §  251.809 
and  is  substantially  the  same  as 
§  255.411  of  the  interim  rule. 

Section  255. 808    Notice  of  default. 

This  section  is  the  same  as  §  251.810 
and  is  substantially  the  same  as 
S  255.412  of  the  interim  rule,  except  that 
a  requirement  is  added  providing  for 
subsequent  monthly  notices  after  the 
initial  notice. 


Section  255.809    Financial  relief  to  cure 
a  default. 

This  section  is  substantially  the  same 
as  §  251.811  and  conforms  with 
administrative  requirements  that  have 
been  promulgated  under  §  255.414  and 
other  provisions  of  the  interim  rule. 

Section  255.810    Reinstatement  of  a 
defaulted  mortgage. 

The  section  is  the  same  as  §  251.812 
and  is  substantially  the  same  as 
!  255.413  of  the  interim  rule. 

Termination 

Section  255.811     Termination  of 
coinsurance  contract. 

This  section  is  the  same  as  §  251.813. 
The  section  is  substantially  similar  to 
§  255.415  and  §  255.417  of  the  interim 
rule  with  additional  provisions  from  Part 
251  relating  to  (1)  termination  for 
improper  assignment  or  fraud  with 
respect  to  the  coinsurance  contract. 
These  additional  provisions  conform  to 
current  administrative  requirements 
under  the  interim  rule. 

A  provision  terminHling  the 
coinsurance  contract  where  a  claim  for 
insurance  is  not  filed  w:.'hin  15  days  of  a 
mortgagees  acquisition  of  title  was 
added  to  Part  255  by  i.-^.'erim  rule  on  June 
14.  1984  (49  FR  24641).  The  provision  is 
not  contained  in  this  final  rule.  The 
Department  has  determined  that 
termination  of  coinsurance  is  too  severe 
a  penalty.  Instead,  the  final  rule 
provides,  in  §  255.819(b).  for  a 
curtailment  of  the  mortgagee's  interest 
allowance  where  there  is  a  late  filing. 

Section  255.812    Notice  and  date  of 
termination  by  Commissioner. 

This  section  is  the  same  as  §  251.814 
and  is  substantially  the  same  as 
i  255.416  of  the  interim  rule. 

Claim  Procedure  and  Payment  of 
Insurance  Benefits 

Section  255.813    Notice  of  election  to 
acquire  property  and  file  a  claim. 

This  section  is  the  same  as  §  251.815. 
It  is  similar  to  §  255.422  of  the  interim 
rule,  except  that  a  specific  75-day 
deadline  after  default  is  provided  for  m 
the  final  rule. 

Section  255.814    Acquisition  of 
property. 

This  section  is  the  same  as  §  251.816. 
It  differs  from  §  255.420  of  the  interim 
rule  in  that  (1)  a  specific  deadline  of  30 
days  after  submission  of  notice  of 
election  to  file  an  insurance  claim  is  set 
for  the  lender's  initiation  of  foreclosure 
proceedings  or  efforts  to  acquire  title 
through  deed  in  lieu  of  foreclosure;  (2) 
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the  lender  is  required  to  pursue 
acquisition  diligently  and  to  report  to 
the  Commissioner  any  delays:  and  (3) 
the  lender  is  required  to  follow  HUD's 
project  management  requirements  while 
it  controls  the  property. 

Section  255.815    Deed  in  lieu  of 
foreclosure. 

This  section  is  the  same  as  §  251.817 
and  substantially  the  same  as  §  255.421 
of  the  interim  rule. 

Section  255.816    Disposition  of  property 
and  application  for  insurance  benefits. 

This  section  is  the  same  as  §  251.818 
and  is  substantially  the  same  as 
§  255.424  of  the  interim  rule,  except  that 
the  penalty  for  the  late  filing  of  a  claim 
is  curtailment  of  interest  otherwise  due. 
rather  than  termination  of  the 
coinsurance  contract. 

Stction  255. 81 7    Method  of  payment. 

This  section  is  the  same  as  §  251.819 
and  substantially  the  same  as  §  255.423 
of  the  interim  rule.   I 

Section  255.818    Amount  ofpaymenL 

This  section  is  the  same  as  §  251.820. 
except  that  reference  is  made  to  the 
spe(.ial  payment  provisions  set  forth  in 
§  255.821  which  apply  to  properties 
rehabilitated  with  assistance  under  Part 
511  or  Part  650.  It  is  substantially  similar 
to  S  255.425  of  the  interim  rule,  except 
that  (1)  a  special  provision  is  included, 
dealing  with  the  payment  of  insurance 
benefits  for  a  State  agency  that  obtains 
reinsurance  from  a  public  mortgage 
insurer  with  whom  it  has  an  identity  of 
interest;  and  (2)  a  paragraph  (d).  relating 
to  the  effect  of  changes  in  the  amount  of 
reinsurance  held  by  the  lender,  is  added. 

Section  255.819    Items  included  in 
payment. 

This  section  is  the  same  as  §  251.821. 
It  is  substantially  the  same  as  §  255.426 
of  the  interim  rule,  except  that  a 
provision  is  added  requiring  curtailment 
of  the  accrual  of  interest  allowance 
where  the  lender  fails  to  meet  certain 
specified  notice  requirements. 

Section  255.820    Items  deducted  from 
payment. 

This  section  is  the  same  as  §  251.822. 
It  is  substantially  the  same  as  §  255.427 
of  the  interim  rule,  except  that  a 
provision  is  added  exempting  from 
deduction  funds  required  by  a  GNMA 
Deposit  Agreement  relating  to  lender- 
issuer  loss  exposure  during  the  GNMA 
Indemnity  Period. 


Section  255.821    Amount  of  payment  for 
certain  mortgages  covering  property 
rehabilitated  with  assistance  under  24 
CFR  Part  511  or  Part  850. 

There  is  no  comparable  section  in  Part 
251.  The  section  is  substantially  the 
same  as  |  255.427a  of  the  interim  rule, 
except  (1)  paragraph  (b)  is  revised  to 
provide  that  the  penalty  for  failure  to 
file  an  insurance  claim  within  15  days  of 
acquisition  of  title  will  be  a  curtailment 
of  the  interest  allowance  under 
§  255.819(b)  rather  than  a  termination  of 
the  coinsurance  contract,  and  (2) 
paragraph  (d)  is  revised  to  provide  for  a 
specific  period  (30  days)  within  which  a 
lender  must  remit  net  proceeds  from  a 
property  to  the  Commissioner. 

Remedies  for  Default  by  a  Lender-Issuer 
Under  the  Government  National 
Mortgage  Association  (GNMA) 
Mortgage-Backed  Securities  Program 

Section  255.823    Indemnification  of 
GNMA. 

This  section  is  the  same  as  its 
corresponding  section  in  Part  251, 
except  that  special  provisions  relating  to 
mortgages  for  which  insurance  benefits 
are  payable  under  §  255.821  are  carried 
over  from  the  interim  rule.  The  section  is 
substantially  the  same  as  (  255.428(a)  of 
the  interim  rule. 

Section  255.824     Withdrawal  of  lender 
approval. 

This  section  is  the  same  as  its 
corresponding  section  in  Part  251  and  is 
substantially  the  same  as  §  255.428(b)  of 
the  interim  rule. 

Section  255.825    HUD  recourse  against 
lender-issuer. 

This  section  is  the  same  as  its 
corresponding  section  in  Part  251  and  is 
substantially  the  same  as  §  255.428(c)  of 
the  interim  rule. 

Section  255.826    GNMA  right  to 
assignment. 

This  section  is  the  same  as  its 
corresponding  section  in  Part  251  and  is 
substantially  the  same  as  §  255.428(d)  of 
the  interim  rule. 

Section  255.827    GNMA  right  to  claim 
coinsurance  benefits  after  lender- 
issuer's  acquistion  of  title. 

This  section  is  the  same  as  its 
corresponding  section  in  Part  251.  There 
is  no  similar  section  in  the  interim  rule. 

Conforming  Amendments  to  Part  207 

Part  255  is  a  program  that  combines  a 
number  of  basic  authorities  found  in  the 
National  Housing  Act.  The  authority  to 
insure  mortgages  pursuant  to  a 
coinsurance  contract  is  found  in  section 


244  of  the  Act.  the  authority  to  insure 
existing  multifamily  properties  comes 
under  section  223(f)  of  the  Act.  and  the 
basic  authority  (under  which  all  Part  255 
mortgages  are  insured)  to  insure 
multifamily  housing  is  contained  in 
section  207  of  the  Act. 

Under  section  207,  a  cooperative  can 
be  an  eligible  mortgagor  entity  but, 
except  in  24  CFR  207.32a(k)(6), 
cooperatives  are  not  expressly  dealt 
with  in  §  207.32a,  which  is  HUD's 
regulation  governing  the  full  insurance 
of  mortgages  covering  existing 
multifamily  properties.  This  rule  adds  to 
§  207.32a  a  number  of  provisions  dealing 
with  cooperatives.  These  provisions  are 
designed  to  (1)  reflect  current 
administrative  policy  with  respect  to  the 
insurance  of  mortgages  covering 
cooperative  projects  and  (2)  conform 
and  coordinate  the  provisions  in 
§  207.32a  with  provisions  relating  to 
cooperatives  contained  in  Part  255. 

The  rule  also  deletes  a  requirement 
that  any  repairs  carried  out  in 
connection  with  a  refinancing 
transaction  be  completed  before  loan 
closing.  Both  lenders  and  HUD  have 
found  this  requirement  particularly 
cumbersome  to  administer  and  of 
minimal  effectiveness  as  a  safeguard 
against  program  ^buse.  In  an  earlier 
interim  rule  published  on  July  5, 1984  (49 
FR  27489)  purchase  transactions  were 
exempted  from  this  completion  of 
repairs  requirement  for  the  same 
reasons. 

Accordingly,  paragraph  (a)  of 
§  207.32a  is  revised  to  permit  repairs  to 
be  carried  out  in  connection  with  a 
refinancing  transaction  subsequent  to 
loan  closing. 

Paragraphs  (b)  and  (c)  of  §  207.32a  are 
revised  to  permit  the  maximum  amount 
of  a  mortgage  covering  a  cooperative  to 
be  90  percent  of  the  Commissioner  s 
appraised  value  for  continued  use  as  a 
cooperative  or  90  percent  of  acquisition 
cost,  rather  than  85  percent.  This  is 
consistent  with  HUD  policy  to  allow 
higher  percentage  loans  for  cooperatives 
than  other  profit-motivated  rental 
projects. 

Paragraph  (g)  of  §  207.32a  is  revised  to 
preclude  cooperatives,  in  a  refinancing 
situation,  from  obtaining  an  insured 
mortgage  in  an  amount  of  70  percent  of 
value,  (even  though  there  is  minimal 
indebtedness)  and  then  use  whatever 
cash  is  thus  realized  for  any  purpose. 
The  Department  can  find  no  justification 
for  a  single  purpose  ownership  entity 
such  as  a  cooperative  taking  cash  out  of 
a  refinancing  transaction  to  use  for  other 
purposes. 

A  provision  is  added  to  paragraph  (h) 
(occupancy  requirements)  stating  that 
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with  respect  to  a  cooperative  project,  at 
least  70  percent  of  the  total  units  in  the 
project  must  be  subscribed  to  on  a 
cooperative  basis  before  endorsement  of 
the  mortgage  for  insurance  by  the 
Commissioner.  These  requirements 
reflect  general  HUD  policy  with  respect 
to  section  213(i)  existing  cooperatives. 

Finally,  a  new  paragraph  (m)  is  added 
to  §  207.32a  which  states  general  HUD 
policy  that  cooperative  mortgagors  (1) 
be  regulated  or  supervised  under  State 
law  and  (2)  establish  and  maintain  a 
General  Operating  Reserve  in 
accordance  with  standards  established 
by  the  Commissioner  Paragraph  (m) 
also  requires  the  FHA  Commissioner  to 
make  a  determination  that  either  (1) 
conversion  of  the  property  to 
cooperative  ownership  is  sponsored  by 
a  bona  fide  tenants'  organization 
representing  a  majority  of  the 
households  in  the  project;  (2) 
continuation  of  the  property  as  rental 
housing  is  unnecessary  to  assure 
adequate  rental  housing  opportunities 
for  low  and  moderate  people  in  the 
community;  or  (3)  continuation  of  the 
property  as  rental  housing  would  have 
an  undesirable  or  deleterious  effect  on 
the  surrounding  neighborhood.  These 
restrictions  on  insuring  section  223(f) 
mortgages  that//V?o/7ce  conversions  to 
cooperative  ownership  parallel 
restrictions  contained  in  §  207.32a{e)(2) 
which  apply  to  the  prepayment  of  a 
section  223(f)  mortgage  where  a 
conversion  to  cooperative  ownership  is 
involved. 

Technical  Conforming  Amendment 

A  conforming  amendment  is  also 
made  to  §  207.27(a).  A  provision  limiting 
repairs  after  endorsement  §  223(f) 
purchase  transactions  is  removed.  This 
has  the  effect  of  allowing  repairs  after 
endorsement  for  both  purchase  and 
refinancing  transactions.  While  other 
amendments  to  part  207  have  been 
made  by  interim  rule  in  conjunction  with 
the  part  255  coinsurance  program  (see  48 
FR  23386  published  May  25, 1983,  49  FR 
24634  pullished  June  14,  1984  and  49  FR 
27439  pubii-ihed  July  5, 1984),  none  of 
these  amentimenls  require  language 
revisions  to  conform  them  to  this  finijl 
rule.  These  miscellaneous  amendments 
to  Part  207  will  be  published  in  final 
form  in  a  subsequent  rule  makmg  and 
are  not  contained  in  this  final  rule. 

Procedural  Requirements 

This  rule  does  not  constitute  a  "major 
rule'  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the 
proposed  rule  indicates  that  it  does  not: 
(1)  Have  an  annual  effect  on  the 


economy  of  $100  million  or  more:  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  do.mestic  or  export  markets. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
at  the  Office  of  the  Rules  Docket  Clerk, 
Office  of  General  Counsel.  Room  10276. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW. 
20410. 

This  rule  was  listed  as  item  H-53-81 
(Sequence  Number  97)  under  the  Office 
of  Housing  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  29, 1985  (50  FR  17312) 
pursuant  to  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act. 

The  catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.135 
and  14.137. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
While  some  small  mortgagees  may  not 
be  able  to  participate  in  the  coinsurance 
program  because  of  its  asset 
requirements,  their  access  to  HUD's  full 
insurance  program  under  section  207  of 
the  National  Housing  Act  remains 
unaffected  by  this  proposal. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Pappiwork  Act  of  1980 
(44  U.S.C.  3501-3520). 

List  of  Subjects 

24  CFR  Part  207 

Mobile  homes.  Mortgage  insurance. 
Solar  energy. 

24  CFR  Part  255 

Mortgage  insurance.  Coinsurance  of 
multifamily  mortgages. 

Accordingly.  24  CFR  Parts  255  and  207 
are  amended  as  follows: 

1.  Part  255  is  revised  to  read  as 
follows: 


PART  255— COINSURANCE  FOR  THE 
PURCHASE  OR  REFINANCING  OF 
EXISTING  MULTIFAMILY  HOUSING 
PROJECTS 

Subpart  A— General  Provisions 


Sec. 

255.1 

255.2 

255.3 

255.4 


Purpose  and  scope. 

Coinsurance  contract. 

Definitions. 

Effect  of  amendments. 


Subpart  B— Letider  Requirements 

255.101  Eligible  lender. 

255.102  Review  and  approval  as  coinsuring 
lender. 

255.103  Duration  of  approval. 

255.104  Probation,  suspension  or 
withdrawal  of  approval. 

255.105  Delegation  of  servicing. 

255.106  Assigrunent  of  coinsured  mortgages. 

255.107  Reinsurance. 

255.108  Pledging  and  other  security 
arrangements. 

Subpart  C— Program  Requirements 

255.201  Eligible  project. 

255.202  Eligible  mortgagors. 

255.203  Maximum  mortgage  limitations. 

255.204  Maximum  interest  rate. 

255.205  Term  of  the  Mortgage. 

255.206  Lender's  fees  and  premiums. 

255.207  Coinsurance  of  mortgages  in 
lender's  portfolio. 

255.208  Nondiscrimination  in  housing  and 
employment. 

255.209  Labor  Standards  and  prevailing 
wage  requirements. 

Subpart  D — Processing  and  Commitment 

255.301  Processing  responsibilities. 

255.302  Processing  and  commitment. 

Subpart  E— Cost  Certification  and 
Endorsement  by  the  Commissioner 

255.401  Agreement  to  certify  cost 
requirements. 

255.402  Certificate  of  actual  costs — contents 
in  general. 

255.403  Effect  of  certiHcation  of  actual 
costs. 

255.404  Lender's  review  of  mortgage 
amount. 

255.405  Endorsement  by  the  Commissioner. 

Subpart  F — Mortgage  and  Closing 
Requirements 

255.501  Mortgage  requirements — real  estate. 

255.502  Title. 

255.503  Mortgage  and  note  provisions. 

255.504  Mortgage  lieA  and  other  obligations. 

255.505  Regulatory  agreement. 

255.506  Other  closing  documents. 

Subpart  G — Requirements  Relating  to 
Structure  of  iMortgagor  Entity  and 
Transfers  of  Ownership  Interest 

255.601     Requirements  applicable  to  all 
projects. 

Sut>part  H — Program  Requirements 
Relating  to  Project  Operation 

255.701  General. 

255.702  Reserve  for  replacements  and 
general  operating  reserve. 
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Sec. 

255.703  Rents  and  charges. 

255.704  Use  of  project  funds. 

255.705  Distributions  and  residual  receipts. 

255.706  Project  management. 

Subpart  I — Contract  Right*  and  Obligations 
Mortgage  Insurance  Premiums 

255.801  Payment  of  MIP  by  mortgagor  and 
lender. 

255.802  Duration  and  method  of  payment  of 
MIP. 

255.803  Pro-rata  refund  sf  annual  MIP. 

255.804  Late  charges— MIP. 

Delinquency  and  Default  Under  the  Mortgage 

255.805  Notice  of  delinquency. 

255.806  DeHnition  of  default. 

255.807  Date  of  default. 

255.808  Notice  of  default. 

255.809  Financial  relief  to  cure  a  default. 

255.810  Reinstatement  of  a  defaulted 
mortgage. 

Termination 

255.81 1  Termination  of  coinsurance 
contract. 

255.812  Notice  and  date  of  termination  by 

Commissioner. 

Claim  Procedure  and  Payment  of  Insurance 
BeneHts 

255.813  Notice  of  election  to  acquire 
property  and  file  a  claim. 

255.814  Acquisition  of  property. 

255.815  Deed  in  lieu  of  foreclosure. 

255.816  Disposition  of  property  and 
application  for  insurance  benefits. 

255.817  Method  of  payment. 

255.818  Amount  of  payment. 

255.819  Items  included  in  payment. 

'  255.820    Items  deducted  from  payment. 
255.821     Amount  of  payment  for  certain 
mortgages  covering  property 
rehabilitated  with  assistance  under  24 
CFR  Part  511  or  Part  850. 

Remedies  for  Default  by  a  Lender-Issuer 
Under  ttie  Government  National  Mortgage 
Association  (GNMA)  Mortgage-Backed 
Securities  Program 

255.823  Indemnification  of  GNMA. 

255.824  Withdrawal  of  lender  approval. 

255.825  HUD  recourse  against  lender-issuer. 

255.820  GNMA  right  to  assignment. 
2.55.827    GNMA  right  to  claim  coinsurance 

benefits  after  lender-issuer's  acquisition 
of  title. 

Authority:  Sec.  7(d),  Department  of  HUD 
Act  (42  U.S.C.  3535(d)),  Sec.  211,  National 
Housing  Act,  12  U.S.C.  1715(b),  and  sec.  244, 
National  Housing  Act,  12  U.S.C.  1715z(9). 

Subpart  A— General  Provisions 
§  255.1    Purpose  and  scope. 

(a)(1)  Section  307  of  the  Housing  and 
Community  Development  Act  of  1974 
amended  the  National  Hou^ng  Act  (the 
Act)  by  adding  a  new  section  244 
entitled,  "Coinsurance".  Section  244 
authorizes  the  Department  to  insure, 
under  a  Coinsurance  ContracL  any 
Mortgage  otherwise  eligible  for 
insurance  under  Title  II  of  the  Act.  The 
Coinsurance  Contract  provides  that  the 


approved  lender  (i)  assume  a  portion  of 
any  loss  and  (ii)  carry  out  (subject  to 
monitoring)  underwriting,  commitment, 
property  disposition  and  other  functions 
that  the  Federal  Housing  Commissioner 
(Commissioner)  approves. 

(2)  Section  311  of  the  Housing  and 
Community  Development  Act  of  1974 
also  added  a  new  section  223(f)  to  the 
Act.  Section  223(f)  authorizes  the 
Secretary  to  insure  a  mortgage  executed 
in  connection  with  the  purchase  or 
refinancing  of  an  existing  multifamily 
housing  project. 

(b)  HUD  expects  that  the  sharing  of 
risk  and  the  assumption  by  the  lender  of 
major  processing  functions  under 
coinsurance  will  reducb  processing  time 
and  staff  burden,  and  increase  lender 
involvement  in  all  phases  of  the  HUD 
mortgage  insurance  process.  In  carrying 
out  such  a  program  in  connection  with 
the  insured  financing  or  relnancing  of 
existing  multifamily  housing,  HUD 
expects  to  assist  significantly  in  the 
conservation  of  neighborhoods  and 
existing  housing  resources. 

(c)  Section  244(c)  of  the  National 
Housing  Act  permits  the  Secretary  to 
coinsure  Mortgages  only  if  the  Secretary 
determines,  after  due  consultation  with 
the  Mortgage  lending  industry,  that 
coinsurance  will  not  disrupt  the 
Mortgage  market  or  reduce  the 
availability  of  Mortgage  credit  to 
borrowers  who  depend  upon  full 
Mortgage  insurance  provided  under  the 
Act.  HUD  has  invited  and  will  continue 
to  invite,  through  formal  public  comment 
procedures  and  otherwise,  the  Mortgage 
lending  industry  and  other  interested 
parties  to  make  their  views  known  on 
these  issues.  Issuance  of  this  Part  255 
(and  any  later  amendment  to  it)  for 
effect  will  mean  that  no  adverse  effects 
are  reasonably  predictable  at  the  time  of 
issuance.  However,  the  Department  will 
continue  to  monitor  the  effects  of 
coinsurance  and  will  welcome  the 
submission  of  evidence  that  shows  that 
disruptions  of  the  Mortgage  market  or 
reductions  in  Mortgage  credit  are 
occurring  (or  will  occur)  as  a  result  of 
the  coinsurance  program. 

(d)  This  part  provides  for  the 
coinsurance  of  Mortgages  under  Section 
207  of  the  National  Housing  Act 
(pursuant  to  sections  223(f)  and  244  of 
the  Act)  which  cover  existing 
multifamily  projects  meeting  the 
requirements  of  this  part. 

(e)  No  full  insurance  authorized  under 
any  provision  of  the  National  Housing 
Act  will  be  withdrawn,  denied,  or 
delayed  because  of  the  availability  of 
coinsurance  under  this  part. 

(f)(1)  If  the  Commissioner  determines 
that  coinsurance  under  this  part  is 
having  an  adverse  effect  on  the 


availability  of  Mortgage  credit  to  older 
and  declining  neighborhoods  or  to 
purchasers  of  older  and  lower  cost 
housing,  the  Commissioner  will 
discontinue  the  program  after  due 
notice.  In  such  a  case,  no  further 
coinsurance  applications  will  be 
accepted  nor  will  any  further 
commitments  under  the  program  be 
authorized. 

(2)  If  the  Commissioner  determines 
that  coinsurance  under  this  part  is 
disrupting  (or  will  disrupt)  the  housing 
or  Mortgage  meirket  in  a  market  area  or 
is  adversely  impacting  (or  will  adversely 
impact)  other  federally  insured  projects 
in  a  market  area,  the  Commissioner  will 
modify,  suspend,  or  discontinue 
coinsurance  activities  in  such  area  after 
due  notice. 

(g)(1)  Section  244(b)  of  the  Act  also 
provides  that,  in  delegating  mortgage 
insurance  processing  duties  to  lenders, 
physical  inspection  of  dwelling  units  be 
conducted  in  accordance  with  at  least 
the  minimum  standards  and  criteria 
used  by  HUD  personnel  under  the  full 
FHA  insurance  programs.  Both  the 
review  of  projects  for  eligibility  under 
the  program  and  the  inspection  of 
repairs  and  improvements  on  projects 
approved  for  coinsurance  will  be 
conducted  in  accordance  with  such 
standards  and  criteria. 

(2)  Insurance  authorized  by  this  part 
will  not  be  available  for  mortgages  on 
properties  that  are  eligible  to  be  insured 
solely  under  the  authority  of  section 
223(e)  of  the  National  Housing  Act. 
Neither  the  coinsuring  lender  nor  the 
Mortgagor  shall  have  any  vested  or 
other  right  in  the  General  Insurance 
Fund. 

§  255.2    Coinsurance  contract 

The  Contract  of  Coinsurance  is  the 
agreement  between  the  lender  and  the 
Commissioner  to  coinsure  a  Mortgage 
under  this  parL  It  is  evidenced  by  an 
endorsement  on  the  Mortgage  note  by 
the  Commissioner,  or  by  the 
Commissioner's  authorized 
departmental  representative,  and 
includes  the  terms,  conditions,  and 
provisions  of  this  part  and  of  the 
National  Housing  Act. 

§  255.3    Definitions. 

(a)  "Coinsured  Mortgage"  means  a 
Mortgage  concerning  which  the  risk  of 

lo\s  is  shared  by  the  lender  and  the 
ComioJSsioner.  The  coinsurance  is 
evidenced  by  endorsement  of  the 
Mortgage  note  by  the  Commissioner  or 
by  the  Commissioner's  authorized 
departmental  representative. 

(b)  "Cooperative  Mortgage"  means  a 
nonprofit  cooperative  ownership 
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housing  corporation,  regulated  under 
Sfdfe  law  and  by  the  lender  under  a 
regulatory  agreement,  thdl  restricts 
permanent  occupancy  of  the  project  to 
members  of  the  corporation,  and 
requires  membership  eligibility  and 
transfer  of  membership  in  a  manner 
approveJ  by  the  Commissioner. 

(c)  "Distribution"  means  the 

_  withdrawal  of  any  cash  or  assets  of  the 
project  excluding  outlays  for: 

(1)  Mortgage  payments: 

(2}  Reasonable  expenses  necessary 
for  the  proper  operation  and 
maintenance  of  the  project;  and 

(3J  Repayment  of  advances  from  the 
owner,  when  such  repayments  are 
authorized  by  the  Commissioner. 

(d)  'General  Mortgagor"  means  any 
Mortgagor  approved  by  the  lender  that 
does  not  meet  any  of  the  definitions  in 
parngraphs  (b),  (e),  or  (i)  of  this  section 
and  that  is  regulated  by  the  lender  by 
means  of  a  regulatory  agreement. 

(e)  "LiiDited  Distribution  Mortgagor" 
means  an  entity  restricted  by  Federal  or 
State  law.  and  by  the  lender  by  means 
of  a  regulatory  agreement,  as  to  its  rate 
of  return  and  other  aspects  of  its 
operation. 

(f)  "Mortgage"  means  a  first  lien  on 
real  estate  and  other  property  commonly 
given  to  secure  either  advance  on  re.=il 
estate  or  the  unpaid  balance  of  the 
purchase  price  of  real  estate  under  the 
laws  of  the  jurisdiction  in  which  the  real 
estate  is  located.  "Mortgage"  includes 
any  credit  instrumentfs)  secured  by  the 
real  estate. 

(g)  "Mortgagor"  means  the  original 
borrower  under  a  Mortgage  and  its 
successors,  and  any  assigns  approved 
by  the  Commissioner. 

(h)  "Mortgage  Insurance  Premium" 
(MIP)  means  the  mortgage  insurance 
premium  collected  under  §5  255.801  and 
255.802  of  this  part. 

(i)  "Nonprofit  Mortgagor"  means  an 
entity  that  is  organ:ze?i  for  reasons  other 
than  financial  gain  anJ  that  the  Icn.'ier 
finds  is  not  controlled  or  directed  by 
persons  or  firms  seeking  to  derive 
financial  gain  from  if.  The  operations  of 
a  Nonprofit  Mortgagor  must  be  regulated 
under  Federal  or  State  law.  and  by  the 
lender  by  means  of  a  regulatory 
agreement. 

(j)  "Residual  Receipts'  means  (1)  for 
projects  owned  by  Nonprofit 
Mortgagors,  all  Surplus  Cash  and  (2)  for 
projects  owned  by  Limftod  Distribution 
Mortgagers,  any  Surplus  Cash  remaining 
after  allowable  Distributions  have  been 
made  or  funds  have  been  set  aside  for 
their  payment. 

(k)  "Sound  Capital  Resourt:es"  means 
•the  excess  of  the  coinsurirg  lender's 
assets  (minus  any  valuation  allowances) 
over  its  liabilities  (generally  referred  to 


as  its  net  worth),  plus  allowed  letters  of 
credit.  Net  worth  includes  paid-in 
capital  stock,  surplus,  reserves, 
undistributed  earnings  and  any  other 
unencumbered  resources  of  the 
coinsuring  lender.  Sound  Capital 
Resources  may  include  (up  to  the  I'.mit 
specified  in  S  255.102(b)(2))  an 
unconditional  and  irrevocable  firm  letter 
of  credit  from  a  supervised  financi.il 
institution  with  assets  of  not  less  than 
$100,000,000.  For  purposes  of 
determining  "sound  capital  resources",  a 
loss  reserve,  established  to  cover 
coinsurance  liability  under  this  part  that 
is  treated  as  a  liability  in  the  lender's 
balance  sheets,  may  be  deemed  a 
capital  item  rather  than  a  liability. 
(I)  "Substantial  Rehabilitation" 
consists  of  repairs,  replacements,  and 
improvements: 

(1)  The  cost  of  which  exceeds  the 
greater  of: 

(i)  15  percent  of  the  property's  value 
after  completion  of  all  repairs, 
replaccmerits,  and  improvements,  or 

(ii)  S6,500  per  dwelling  unit,  adjusted 
by  any  applicable  high-cost  area  factor 
under  {  255.203(a)  (or  in  the  case  of  any 
purchase  or  refinancing  involving 
property  to  be  rehabilitated  under  Part 
511  or  Part  850  of  this  title.  $20,000  per 
dwelling  unit,  except  that  in  these  cases 
the  Commissioner  may  increase  this 
amount  by  not  to  exceed  25  percent  for 
specific  properties  where  the 
Commissioner  determines  that  cost 
levels  so  require):  or 

(2)  That  involves  the  replacement  of 
more  than  one  major  building 
component.  For  purposes  of  this 
definition,  tlie  term  '"major  building 
component"  includes  roof  structures: 
ceiling,  wall  or  floor  structures: 
foundations:  and  plumbing,  heating/air 
conditioning,  or  electrical  systems. 

(m)  "Surplus  Cash"  means  any 
unrestricted  cash  remaining  after 

(1)  The  payment  of: 

(i)  All  sums  due  or  currently  required 
to  be  paid  under  the  terms  of  any 
Mortgage  or  note  coinsured  by  the 
Commissione'': 

(ii)  All  amounts  required  to  be 
deposited  in  any  replacement  or 
operating  reserve:  ar.d 

(iii)  All  other  obligatior,.s  of  the 
projcc  t.  unless  funds  for  payment  are  set 
aside,  or  deferral  of  payment  has  bren 
approved  by  the  lender:  and 

(2)  The  escrow  of  an  amount  equal  to: 
(i)  The  aggreg,Tte  of  any  special  fund 

required  to  be  maintained  by  the 
project:  and 

(ii)  The  project's  total  liability  for 
tenant  security  deposits. 

In  computing  Surplus  Cash,  the 
Mortgagor  mur.l  follow  any 


administrative  requirements  prescribed 
by  the  Commissioner. 

$  255.4    Effect  of  amendments. 

The  regulations  in  this  subpart  may  be 
amended  by  the  Commissioner  at  any 
time,  in  whole  or  in  part.  Any 
amendments  will  not  adversely  affect 
the  interests  of  a  Irn.l.^r  under  the 
Contract  of  Coinsurance  on  any 
mortgage  already  coir.sured. 
Amendments  will  not  adversely  affect 
the  interest  of  a  lender  on  any  mortgage 
to  be  coinsured  or  which  the  lender  has 
made  a  commitment  to  insure,  provided 
the  Mortgage  is  endorsed  for 
coinsurance  within  60  days  after 
issuance  of  the  commitment.  The  GO 
days  will  run  from  the  date  of  the 
original  issuance  of  the  commitment  or 
from  the  date  of  any  amendment, 
reissuance,  or  extension  of  a 
commitment  that  occurred  before  the 
effective  date  of  the  amendment  to  the 
regulation. 

Subpart  B — Lender  Requirements 

§  255.101     Eiigibl*  lender. 

The  Commissioner  may  approve  as  a 
coinsuring  lender  any  lender  that  (a)  is 
currently  a  HUD-approved  multifamily 
lender  under  24  CFR  203.1  through  203.4, 
203.8.  or  203.8(b):  and  (b)  meets  the 
requirements  of  S  255.102. 

§255.102    Review  and  approval  M 
coinsuring  lender. 

The  Commissioner  will  review  an 
applicant  lender's  technical  staff  and 
procedures  before  granting  approval  as 
a  coinsuiing  lender  under  this  part.  This 
review,  including  an  on-site  review  of 
the  lender's  operations,  will  establish 
the  adequacy  of  technical  staff, 
processing  procedures,  development  and 
management  oversight,  mortgage 
servicing,  and  disposition  functions. 

(a)  A  fee  of  $5,000  is  charged  for  each 
application  for  approval  as  a  coinsuring 
lender.  This  fee  will  not  be  refunded 
once  the  application  has  been 
determined  acceptable  for  initial  review. 

(b)  An  applicant  lender  must  submit: 

(1)  A  written  opinion  of  its  counsel 
that  it  has  necessary  powers  to 
participate  in  the  coinsurance  program 
under  this  part. 

(2)  Evidence  acceptable  to  the 
Commissioner  of  Sound  Capital 
Resources  of  not  less  than  $1,500,000. 
including  !i  quid  funds  of  at  least 
$500,000.  An  unconditional  and 
irrevocable  firm  letter  of  credit  of  not 
more  than  $500,000  from  a  supervised 
financial  institution  with  asset  of  not 
less  than  $100,000,000  may  be  used  to 
meet  up  to  $500,000  of  this  Sound 
C.Tpital  Resources  requirement  and  up  to 
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$500,000  of  the  included  liquidity 
requirement.  The  lender  must  agree  that, 
for  the  period  of  the  coinsurance,  it  will 
maintain  the  basic  Sound  Capital 
Resources  requirement  and  an 
additional  one  dollar  of  Sound  Capital 
Resources  for  each  300  dollars  of 
outstanding  principal  indebtedness  on 
Mortgages  it  has  coinsured  under  this 
part. 

(3)  Evidence  acceptable  to  the 
Commissioner  that  the  lender  has  the 
operating  procedures,  internal 
management  controls,  and  technical 
staff  (under  contract  or  in  its  own 
employ)  necessary  to  discharge  full 
Mortgage  underwriting,  oversight, 
servicing,  management,  property  repair 
and  disposition,  and  other  functions.  It 
must  employ  adequate  staff  to  monitor 
contract  work  and  make  final 
underwriting  conclusions.  It  must  agree 
to  notify  HUD  of  any  changes  in  its 
operating  procedures  and  principal  staff 
and  to  make  no  changes  that  are 
inconsistent  with  this  part. 

(4)  The  lender's  moBt  recent  detailed 
audit  report  of  its  financial  records, 
supplemented  as  the  Commissioner  may 
require.  The  audit  must  be  made  by  an 
independent  certified  public  accountant 
or  independent  public  accountant 
liccn.sod  by  a  reguljrtory  authority  of  a 
State  or  other  polttlcal  subdivision  on  or 
before  December  31. 1970. 

(5)  A  statement  agreeing  to  file  annual 
audits  similar  to  those  described  in 
paragraph  (a)(4)  of  this  section,  and 
annual  reports  on  its  processing  and 
commitment  activities,  coinsured  loan 
portfolio  and  loan  servicing  activities. 
The  annual  audits  and  reports  must  be 
prepared  in  formats  acceptable  to  the 
Commissioner  and  submitted  within  the 
time  limits  established  by  the 
Commissioner. 

(6)  A  statement  agreeing  to  auditing 
by  the  Commissioner,  the  HUD 
Inspector  General,  and  the  Comptroller 
General  of  the  United  States  with 
respect  to  its  activities  under  this  part. 
For  this  purpose,  the  Commissioner,  the 
HUD  Inspector  General,  the  Comptroller 
General  and  their  authorized  agents 
shall  have  access  to  the  financial  and 
other  n  cords  of  the  lender. 

(7)  A  statement  agreeing  to  comply 
with  the  provisions  of  Title  VIII  of  the 
Civil  Rights  Act  of  1968  as  amended,  the 
Kqual  Credit  Opportunity  Act.  Executive 
Order  11063  as  amended,  and  other 
Federal  laws  and  regulations  issued 
under  4hese  authorities  with  respect  to 
the  lending,  investing,  or  coinsuring  of 
funds  in  real  estate  Mortgages. 

(8)  A  statement  agreeing  to  retain  all 
its  legal  obligations  under  this  part,  if  it 
delegates  servicing  functions,  as 
provided  in  §  255.105. 


(9)  A  statement  agreeing  to  abide  by 
all  applicable  requirements  issued  by 
the  Commissioner  for  performing  its 
functions  under  this  part. 

(10)  A  statement  agreeing  to  notify 
HUD  immediately  whenever  the  lender's 
Sound  Capital  Resources  fall  below  the 
level  required  by  paragraph  (a)(2)  of  this 
section.  In  addition,  the  lender  must 
agree  that  it  will  request  and  receive 
approval  from  HUD  before 
implementing  any  voluntary  transfer  or 
series  of  transfers  of  the  lender's  assets 
which  would  cause  the  lender's  Sound 
Capital  Resources  to  fall  below  the 
required  level.  Finally,  the  lender  must 
agree  that  if  such  transfer  does  take 
place  without  prior  HUD  approval,  the 
remaining  assets  of  the  lender  and  any 
assets  disbursed  without  such  approval 
will  be  deemed  to  be  held  in  trust  for  the 
benefit  of  HUD.  and  consequently.  HUD 
would  have  a  cause  of  action  against 
any  of  the  original  principals  of  the 
lender  or  any  other  party  for  any 
transfer  not  made  in  accordance  with 
these  requirements. 

(The  information  collection  requirements 
contained  in  paragraphs  (b)(2),  (b)(3)  and 
(1j)(4)  were  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  2502-0273). 

§  255.103    Duration  of  approval. 

Initial  approval  as  a  coinsuring  lender 
will  continue  in  force  until  one  of  the 
following  occurs: 

(a)  Expiration  of  the  Secretary's 
authority  to  coinsure  under  this  part.  A 
temporary  lapse  in  this  authority  will 
not  terminate  lenders'  approved 
coinsurer  status  or  affect  outstanding 
firm  commitments  or  coinsurance  in 
force.  However,  lenders  may  not,  during 
any  such  lapse,  issue  or  amend 
commitments  or  reopen  expired 
commitments. 

(b)  Suspension  or  withdrawal  of 
approval  under  §  255.104. 

§  255.104    Probation,  suspension  or 
withdrawal  of  approval. 

(a)  A  coinsuring  lender  may  be  placed 
on  probation,  be  temporarily  suspended, 
or  have  its  approval  as  a  coinsuring 
lender  withdrawn  by  the  Commissioner, 
or  designee,  for  any  of  the  following 
causes: 

(1)  Failure  to  maintain  satisfactory 
Sound  Capital  Resources. 

(2)  Failure  to  operate  the  program  in  a 
prudent  manner  or  to  discharge  its 
responsibilities  under  any  regulatory 
agreement,  coinsurance  contract,  or 
administrative  procedures  issued  by  the 
Commissioner  under  this  part. 

(3)  Payment  or  receipt,  by  the  lender, 
in  any  insurance  transaction,  of  any  fee, 
kickback,  or  other  consideration. 


directly  or  indirectly,  to  or  from  any 
person  who  has  received  any 
consideration  from  another  person  for 
services  related  to  the  transaction: 
however,  compensation  may  be  paid  for 
the  actual  performance  of  services 
approved  by  the  Commissioner. 

(4)  Submission  of  a  false,  fraudulent . 
or  incomplete  report  to  HUD  or  the 
incurring  of  any  indebtedness  to  HUD 
for  which  no  satisfactory  repayment 
plan  or  agreement  is  in  effect. 

(5)  Failure  to  pay  any  amount  owed  to 
a  holder  of  securities  guaranteed  by  the 
Government  National  Mortgage 
Association  (GNMA)  and  backed  by  a 
coinsured  loan. 

(6)  Assigning  a  Coinsured  Mortgage  to 
an  entity  that  is  not  a  HUD-approved 
coinsuring  lender. 

(7)  Any  other  cause  determined  by  the 
Commissioner  or  designee  to  be 
appropriate. 

(b)  HUD  may  place  a  mortgagee  on 
probation  for  a  specified  period  of  time 
for  the  purpose  of  evaluating  the 
mortgagee's  compliance  with  the 
requirements  of  the  coinsurance 
program.  During  the  probation  period 
the  mortgagee  may  continue  to  issue 
commitments  for  insurance,  subject  to 
conditions  required  by  HUD.  Such 
conditions  may  include,  but  are  not 
limited  to.  submission  of  the  processing 
to  HUD  for  its  approval  before  issuance 
of  the  commitment. 

(c)  Coinsuring  lenders  will  be  notified 
in  writing  by  the  Commissioner,  or 
designee,  when  a  probation,  suspension 
or  withdrawal  action  is  taken.  The 
notice  will  specifically  state  the  cause, 
effect,  and  duration  of  the  action. 
Lenders  must  comply  with  the 
conditions  of  the  notice  immediately, 
but  may  request  an  informal  hearing  on 
the  action  within  10  working  days  of 
receipt  of  the  notice.  The  hearing  shall 
be  held  by  the  Commissioner  or 
designee.  The  lender  shall  be  given  the 
opportunity  to  be  heard  within  10  days 
of  receipt  of  the  request  and  may  be 
represented  by  counsel.  The 
Commissioner  or  designee  will  notify 
the  lender  in  writing  of  the  results  of  the 
hearing  within  10  working  days  of  the 
hearing  and  receipt  of  any  materials.  A 
decision  to  withdraw,  suspend,  or 
continue  probation  following  a  hearing 
constitutes  final  agency  action. 

(d)  Probation,  withdrawal  or 
suspension  of  approval  as  a  coinsuring 
lender  will  not  affect  any  coinsurance  or 
commitments  in  effect  at  the  time  of  the 
probation,  withdrawal  or  suspension  of 
approval. 

(e)  Serious  misconduct  or 
noncompliance  with  the  requirements  of 
the  coinsurance  program  may  also  result 
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in  action  against  coinsuring  lenders  in 
accordance  with  Part  24  of  this  title  or 
by  action  of  the  Mortgagee  Review 
Board  in  accordance  with  Part  25  of  this 
title. 

§255. 10S    D«to«atk>n  of  servicing. 

(a)  The  lender  must  directly  service  all 
coinsured  loans  included  in  CNMA 
securities  pools.  In  all  other  instances, 
the  lender  may  choose  to  service  its 
coinsured  loans  or  arrange  for  another 
entity  to  service  the  Mortgages, 
provided  the  contract  servicer  is  a  WVD- 
approved  lender  under  §§  203.1  through 
203.4.  203.6.  or  §  203.8(b)  of  this  chapter. 
and  the  coinsuring  lender  retains  its 
obligations  under  this  part. 

(b)  The  lender  must  inform  HUD  of 
any  delegation  of  servicing  on  a  form 
prescribed  by  the  Commissioner. 

(c)  If  HUD  considers  the  servicer's 
performance  to  be  unsatisfactory.  HUD 
may,  after  giving  the  lender  a  30-day 
written  notice,  require  the  lender  to 
cancel  the  servicing  arrangement. 

fThe  information  collection  requirements 
contained  in  paragraph  (b)  were  approved  by 
the  OfTice  of  Management  and  Budget  under 
control  number  2502-0273) 

§2S5.1M    Assignment  of  Coiosure  J 
Mortgages. 

(a)  A  lender  may  assign  a  Coinsured 
Mortgage  to  another  lender  if  the 
folloinnng  requirements  are  satisfied: 

(1)  The  assignee  is  a  HUD-approved 
coinsuring  lender 

(2)  The  lender  shows  good  cause  for 
the  assigiunent: 

(3)  The  Commissioner  finds  that  the 
assignment  is  for  good  cause  and  that 
these  will  be  no  disadvantage  to  the 
Federal  Housing  Administration  (FHA); 
and 

(4)  The  Commissioner  gives  prior 
written  approval  for  the  assignment  and 
any  risk  allocation  between  the  assignor 
and  assignee. 

(b)  The  lender  must  inform  HUD  in  a 
form  prescribed  by  the  Commissioner 
after  the  assignment  of  any  Coinsured 
Mortgage.  The  lender  will  not  be 
relieved  of  its  obHgation  to  pay 
Mortgage  Insurance  Premiums  until 
HUD  has  received  this  notice. 

(c)(1)  A  partial  interest  in  a  Coinsured 
Mortgage  may  be  transferred  without 
obtaining  the  approval  of  the 
Commissioner  under  a  participation 
agreement  or  arran^,ement,  if  the 
following  conditions  are  met: 

(i)  The  Coinsured  Mortgage  shall  be 
held  by  an  approved  coinsuring  lender, 
which  shall  (for  purposes  of  this 
paragraph)  be  referred  to  as  the 
'principal  lender; " 

(ii)  The  princinal  lender  shall  at  all 
times  retain  at  least  a  ten  percent 


beneficial  interest  in  the  Coinsured 
Mortgage  up  to  the  time  of  endorsement, 
and  at  least  a  five  percent  beneficial 
interest  thereafter 

(iii)  A  pariicipation  or  partial  interest 
in  a  Coinsured  Mortgage  shall  be  issued 
to  and  held  by:  (A)  A  lender  approved 
by  the  Commissioner  or  (B)  A  pension  or 
retirement  fund  or  a  proHt-sharing  plan 
maintained  and  administered  by  a 
corporation  or  by  a  governmental 
agency  or  by  a  trustee  or  trustees,  which 
the  principal  lender  determines  has 
lawful  authority  to  acquire  a  partial 
interest  in  a  Coinsured  Mortgage  under 
the  conditions  set  forth  in  this 
paragraph;  and 

(iv)  The  participation  agreement  or 
arrangement  shall  provide  that  the 
principal  lender  shall  remain  the  lender 
of  record  under  the  Contract  of 
Coinsurance  and  that  the  Commissioner 
shall  have  no  obligation  to  recognize  or 
do  business  with  any  other  party  except 
the  lender  of  record  with  respect  to  the 
rights,  benefits,  and  obligations  of  the 
lender  under  the  Contract  of 
Coinsurance. 

(2)  No  notice  of  any  sale  or  transfer  of 
a  participating  or  partial  interest  is 
required  unless  the  Coinsured  Mortgage 
is  transferred  in  its  entirety  to  a  new 
principal  lender  on  the  public  records, 

(d)  If  the  Mortgage  is  used  to  back 
securities  guaranteed  by  the 
Government  National  Mortgage 
Association  (GNMA),  CNMA  approval 
is  also  required  for  the  assignment  of  the 
pooled  Mortgage. 

(The  information  collection  requirements 
contained  in  paragraph  (b)  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  2535-0087) 

S  2S5.107    Reinsurance. 

(a)  The  lender  may  reinsure  its 
potential  loss  with  respect  to  a 
particular  project.  Reinsurance  may  be 
obtained  for: 

(1)  50  percent  of  its  risk: 

(2)  100  percent  of  its  risk; 

(3)  That  percentage  of  its  risk  that 
equals  the  maximum  amount  the 
reinsurer  is  authorized  by  State  law  to 
reinsure:  or 

(4)  10  percent  of  the  amount  of  a 
Mortgage  approved  for  coinsurance  with 
respect  to  property  to  be  rehabilitated 
with  assistance  under  Part  511  or  Part 
850  of  this  title. 

(b)  The  effect  of  reinsurance  on  the 
insurance  benefits  payable  by  the 
Commissioner  is  covered  in  S  255.818. 

(c)  Subject  to  the  ceilings  provided  in 
S  255.823,  any  reinsurance  policy  must 
name  the  Commissioner  as  contingent 
beneficiary  in  the  event  that  default  by 
the  lender  compels  the  Commissioner  to 
reimbures  the  Government  National 


Mortgage  Association  for  the  amount 
that  the  Association  had  to  pay 
securities  holders  as  a  result  of  the 
lender's  default. 

$255,108    P1edgtr>g  ar>d  otfier  security 
srrangements. 

A  lender  may  pledge,  subject  to 
standards  established  by  the 
Commissioner,  the  beneficial  interest  in 
a  Coinsured  Mortgage  as  security  under 
the  terms  of  a  reinsurance  contract,  trust 
indenture,  third  party  guarantee 
agreement  or  similar  financing 
arrangement  directly  related  to  the 
coinsurance  transaction,  subject  to  the 
following  conditions: 

(a)  The  lender  must  retain  legal  title  to 
the  note  and  the  Mortgage,  subject  to  the 
security  interest  created,  unless  the  title 
is  otherwise  transferred  in  accordance 
with  §  255,106,  Legal  title  to  the  note  and 
Mortgage  may  not.  at  any  time,  be  held 
by  other  than  a  coinsuring  lender 
approved  by  the  Commissioner 

(b)  The  Commissioner  will  have  no 
obligation  to  recognize  or  deal  with 
anyone  other  than  the  coinsuring  lender 
of  record  or  any  approved  successor  to 
the  lender's  title  to  the  Mortgage  with 
respect  to  the  rights,  benefits,  and 
obligations  of  the  coinsuring  lender. 

(c)  The  Mortgagor  will  have  no 
obligation  to  recognize  or  deal  with 
anyone  other  than  the  coinsuring  lender 
or  an  approved  coinsuring  lender 
succeeding  to  title  to  the  Mortgage,  or 
with  another  person  or  entity  servicing 
the  Mortgage  loan  under  §  255,105, 
except  that  the  Mortgagor  may  be 
directed  to  make  payments  under  the 
Mortgage  to  a  successor  lender  or  to  one 
or  mure  custodial  accounts. 

(d)  A  lender  may  not  pledge  the 
beneficial  interest  of  Coninsured 
Mortgages  backing  Government 
National  Mortgage  Association  (GNMA) 
Project  Loan  Certificates  except  as 
authorized  by  GNMA. 

Subpart  C — Program  Requirements 

§255.201    Eligible  project 

(a)  Existing  housing  projects  (with 
such  repairs  and  improvements  as  are 
determined  by  the  lender  to  be 
necessary)  are  eligible  under  this  part. 
The  property  must  not  require 
Substantial  Rehabilitation  as  defined  in 
i  255.3.  and  three  year  must  have 
elapsed  from  the  date  of  completion  of 
construction  or  Substantial 
Rehabilitation  of  the  project,  or  from  the 
beginning  of  occupancy,  whichever  is 
later  to  the  date  of  application  for 
mortgage  insurance.  In  addition,  a 
project: 

(1)  Must  have  five  or  more  units; 
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[2]  may  be  detached,  semi-dt-t ached, 
row  houses,  or  multifainily  structures; 

(3)  Must  comply  with  all  applicable 
zoning  or  deed  restrictions,  and 
applicable  building  ar*d  other 
governmental  regulations; 

(4)  Ntust  be  primarily  for  residential 
use,  and  may  include  only  such 
commericai  and  community  facilities  as 
the  lender  determines  will  be  adequate 
and  appropri.ite  to  serve  the  occupants. 
The  net  rentable  commercial  area  must 
not  exceed  20  piwrnnt  of  the  total  net 
rentable  area,  but  this  limitation  may  be 
waived,  for  good  cause,  by  the 
Commissioner. 

(5)  Must  have  attained  sustaining 
occupancy (occupancy  that  would 
produce  rental  income  sufficient  to  pay 
operating  expenses,  annual  debt  service 
and  reserve  fund  for  replacement 
requirements)  as  determined  by  the 
lender,  before  endorsement  of  the 
project  for  insurance;  alternatively,  the 
Mortgagor  must  provide  an  operating 
deficit  fund  at  the  time  of  endorsement 
for  insurance,  in  an  amount,  and  under 
an  agreement,  approved  by  the  lender  in 
accordance  with  standards  established 
by  the  Commissioner. 

(b)  No  insurance  will  be  made 
available  under  this  part  for  any 
building  located  in  an  area  identified  by 
the  Federnl  Emergency'  Management 
Agency  (FEMA)  as  having  special  flood 
hazards  unless  (1)  the  jurisdiction  in 
which  the  project  is  located  is 
participating  in  the  National  Flood 
Insurance  Program  and  is  subject  to  44 
CFR  Parts  59-79:  or  (2)  less  than  a  year 
has  passed  since  FEMA  notification 
regarding  such  hazards,  and  flood 
insurance  is  obtained  in  compliance 
with  the  Flood  Disaster  Protection  Act 
of  1973  (42  U.S.C.  4001). 

(c)  No  insurance  will  be  made 
available  under  this  part  with  respect  a 
property  within  the  Coastal  Barriers 
Resources  System  established  by  the 
Coastal  Barriers  Resources  Act  {16 
U.S.C.  3501). 

(d)  Wherever  upplijcable.  projects 
in.sured  under  this  part  must  comply 
with  the  National  Historic  Preservation 
Act  (16  U.S.C.  4/0). 

(e)  Involuntary  displacement  of 
tenants  must  be  minimized  under  a  plan 
developed  by  the  Mortgagor,  in  any  case 
where  it  is  anticipated  that  repairs  and 
improvements  will  cause  such 
displacement. 

§  255.202    Eligible  Mortgagors. 

Mortgagors  approved  by  the  lender  in 
accordance  with  standards  established 
by  the  Commissioner  are  eligible  under 
this  part. 


§  255.203    Maximum  Mortgage  limttations. 

The  maximum  Mortgage  coinsurable 
under  this  part  is  the  lowest  of  the 
amounts  determined  under  the  following 
limits: 

(a)  Statutory  cost  limits.  Congress  has 
established  maximum  per-unit  dollar 
amounts  for  costs  attributable  to 
dwelling  use.  These  limitations  vary  by 
number  of  bedrooms,  structure  type 
(elevator  or  non-elevator).  Mortgagor 
type,  and  section  of  the  National 
Housing  Act,  and  are  changed  from  time 
to  time  by  statute.  In  addition,  to 
compensate  for  geographic  differences 
in  construction  costs,  the  Commissioner 
may  establish,  where  appropriate,  high- 
cost  area  factors.  These  are  p.Tcentage 
increases  over  the  otherwise  applicable 
basic  dollar  limits.  The  factor  for  any 
geographic  area  may  not  exceed  175 
percent  of  the  basic  Hmit.  The  factor 
applicable  to  a  particular  project  may  be 
obtained  from  the  appropriate  HUD  field 
office.  On  an  individual  project  basis  in 
high  cost  areas,  the  Commissioner  may 
approve  the  use  of  a  factor  of  up  to  240 
percent  of  the  basic  limit  where  costs 
justify  it,  except  that  for  projects  to  be 
purchased  by  the  Government  National 
Mortgage  Association  under  Section  305 
of  the  National  Housing  Act  (Tandem 
programs),  the  Commissioner  may  not 
approve  a  factor  of  more  than  190 
percent.  In  the  unusually  high-cost  areas 
of  Alaska,  Guam  and  Hawaii,  the 
Commissioner  may  approve  the  use  of  a 
factor  of  up  to  360  percent.  The 
Commissioner  is  also  permitted  to 
increase  the  otherwise  applicable  dollar 
limits  by  up  to  20  percent  to  account  for 
the  installation  in  the  project  of  a  solar 
energy  system  (as  defined  in  section  2(a) 
of  the  Act)  or  certain  residential  energy 
conservation  measures  (as  defined  in 
section  210(11)  (A)-{G)  and  (I)  of  Pub.  L 
95-819).  The  maximum  coinsurable 
amoimt  cannot  exceed  the  sum  of  the 
project's  total  calculated  statutory  cost 
limit  plus  the  applicable  percentage 
below  of  estimated  cost  not  attributable 
to  dwelling  use: 

(1)  Cooperative  project  loans — 90 
percent; 

(2)  Project  loans  insured  under 
§  207.32a(?)— 90  percent; 

(3)  All  other  project  loans — 85  percent, 
(b)  Value  limit.  An  amount  not 

exceeding  85  percent  (90  percent  if  the 
property  is  a  cooperative  project  or 
meets  the  eligibility  requirements 
contained  in  §  207.32a(l)  of  this  chapter) 
of  the  lender's  estimate  of  value  of  the 
project. 

(1)  The  final  estimate  of  tSlue  for  the 
purpose  of  this  section  results  from 
consideration  of  three  indicators  of 
value: 


(i)  The  estimated  market  value  of  the 
project  by  capitalization.  Capitalization 
will  use  net  income  which  results  from 
market  rents  estimated  by  comparison 
with  unsubsidized  projects,  capitalized 
at  rates  extracted  from  market 
transactions  involving  comparable 
properties.  Because  of  the  presence  of 
units  with  below-market  rents  in 
•projects  rehabilitated  with  assistance 
under  Part  850.  the  Commissioner  will 
issue  guidelines  for  the  calculation  of 
capit.ilization  and  market  value  under 
this  paragraph  where  such  properties 
are  involved. 

(ii)  The  estimated  market  value  by 
direct  sales  comparison.  Market  value 
by  direct  sales  comparison  will  be 
estimated  by  comparison  of  the  subject 
property  with  competing  properties 
recently  sold,  using  at  least  two  other 
properties  for  the  comparison. 

(iii)  The  total  estimated  replacement 
cost  of  the  project  (without  deducting 
depreciation).  The  total  estimated 
replacement  cost  of  the  project  (before 
depreciation)  provides  only  an  upper 
limit.  The  final  estimate  of  value  must 
be  between  that  indicated  by 
capitalization  and  that  indicated  by 
direct  sales  comparison,  but  may  not 
exceed  the  total  estimated  replacement 
cost  of  the  project. 

(2)  In  the  event  the  Mortgage  is 
secured  by  a  leasehold  estate  rather 
than  a  fee  simple  estate,  the  value  of  the 
property  described  in  the  Mortgage  shall 
be  the  value  of  the  leasehold  estate  (as 
determined  by  the  lender)  which  shall  in 
all  cases  be  less  than  the  value  of  the 
property  in  fee  simple. 

(c)  Debt  service  limits.  The  net 
projected  project  income  available  for 
payment  of  debt  service  is  determined 
by  reducing  the  estimated  gross  income 
of  the  project  by  a  vacancy  and 
collection  loss  factor  and  by  the  cost  of 
all  estimated  operating  expenses. 
including  deposits  to  the  reserve  for 
replacements  and  taxes.  In  determining 
net  projected  project  income  for 
cooperative  projects,  a  3  percent 
operating  reserve  and  a  2  percent 
vacancy  reserve  will  be  used  in  lieu  of 
the  vacancy  and  collection  loss  factor 
applicable  to  rental  projects.  The 
maximum  Coinsurable  Mortgage  cannot 
exceed  the  amount  that  could  be 
amortized  by  85  percent  (90  percent  for 
cooperatives  or  if  the  project  meets  the 
eligibility  requirements  contained  in 

§  207.32a(l)  of  this  chapter)  of  net 
projected  project  income. 

(d)  Property  to  be  refinanced— 
additional  limit.  If  the  property  is  to  be 
refinanced  by  the  Coinsured  Mortgage 
(i.e..  without  a  change  of  ownership)  or. 
if  property  is  sold  to  a  purchaser  who 
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has  an  identity  of  interest  (as  defined  by 
the  Commissioner)  with  the  seller  and 
the  purchase  is  to  be  financed  with  the 
Coinsured  Mortgage,  then  the  maximum 
Mortgage  amount  must  not  exceed: 

(1)  In  the  case  of  a  rental  project,  the 
greater  of 

(i)  70  percent  of  the  lender's  estimate 
of  value  of  the  project,  or 

(ii)  The  cost  to  refinance  the  existing 
indebtedness,  which  will  consist  of  the 
following  items,  the  eligibility  and 
amounts  of  which  must  be  determined 
by  the  lender: 

(A)  The  amount  required  to  pay  off 
the  existing  indebtedness: 

(D)  The  amount  of  the  initial  deposit 
for  the  reserve  fund  for  replacements: 

(C)  Reasonable  and  customary  legal, 
organizational,  title,  and  recording 
expenses,  including  lender  fees  under 
§  255.206: 

(D)  The  estimated  repair  costs,  if  any; 

(E)  Architects  and  engineer's  fees, 
municipal  inspection  fees,  and  any  other 
required  professional  or  inspection  fees. 

|2)  In  the  case  of  a  cooperative 
project,  the  cost  to  refinance  the  existing 
indebtedness  as  defined  in  paragraph 
(d)(1)(B)  of  this  section. 

(e)  Property  to  be  acquired — 
additional  limit.  If  the  project  is  to  be 
acquired  by  the  Mortgagor  and  the 
purchase  price  is  to  be  financed  with  the 
coinsured  Mortgage,  the  maximum 
amount  must  not  exceed  85  percent  (90 
percent  if  the  project  is  a  cooperative 
project  or  meets  the  eligibility 
requirements  contained  in  S  207.32a(l)  of 
this  chapter)  of  the  cost  of  acquisition  as 
determined  by  the  lender.  The  cost  of 
acquisition  shall  consist  of  the  following 
items,  to  the  extent  that  each  item 
(except  for  item  numbered  {!))  is  paid  by 
the  purchaser  separately  from  the 
purchase  price.  The  eligibility  and 
amounts  of  those  items  must  be 
determined  by  the  lender  in  accordance 
with  standards  established  by  the 
Commissioner 

(1)  Purchase  price  as  indicated  in  the 
purchase  agreement: 

(2)  An  amount  for  the  initial  deposit  to 
the  reserve  fund  for  replacements; 

(3)  Reasonable  and  customary  legal, 
organizational,  title,  and  recording 
expenses,  including  lender  fees  under 
§  255.206; 

(4)  The  estimated  repair  cost  if  any.  as 
defined  by  the  Commissioner,  in  the 
project; 

(5)  Architect's  and  engineer's  fees, 
municipal  inspection  fees,  and  any  other 
required  professional  or  inspection  fees. 

§  255.204    Maximum  Interest  rate. 

The  interest  rate  in  a  commitment  to 
coinsure  will  be  at  the  rate  agreed  upon 
by  the  Mortgagor  and  the  coinsuring 


lender  at  the  time  the  commitment  is 
issued.  The  interest  rate  may  be 
increased  or  decreased  only  after 
reprocessing  and  issuance  of  an 
amended  commitment. 

$255,205    Term  of  the  Mortgage. 

The  mortgage  must  have  a  maturity 
satisfactory  to  the  lender,  which  is  not 
less  than  10  years,  nor  more  than  the 
lesser  of  35  years  (40  years  if  the  project 
meets  the  eligibility  requirements 
contained  in  §  207.32a(l)  of  this  chapter) 
or  75  percent  of  the  estimated  remaining 
economic  life  of  the  physical 
improvements  (100  percent  if  the  project 
meets  the  eligibility  requirements 
contained  in  §  207.32a(l)  of  this  chapter). 
The  term  of  the  mortgage  will  begin  on 
the  first  day  of  the  second  month 
following  the  date  of  endorsement  of  the 
mortgage  for  coinsurance. 

S  255.206    Lender's  fees  and  premium. 

(a)  The  lender  may  collect  from  the 
Mortgagor,  and  include  in  the  Mortgage, 
and  application  fee,  financing  fee, 
permanent  placement  fee,  and,  if 
applicable,  inspection  fee.  These  fees 
may  not  exceed  maximums  approved  by 
the  Commissioner.  In  addition,  the 
lender  may  collect  other  reasonable  fees 
approved  by  the  Commissioner  that  are 
paid  from  sources  other  than  Mortgage 
proceeds  and  are  disclosed  at 
endorsement.  In  no  event  will  the  fees 
allowed  under  this  paragraph  be 
permitted  to  exceed  comparable  fees 
allowed  in  the  full  insurance  program 
under  $  207.32a  of  this  chapter. 

(b)  The  coinsuring  lender  may  collect 
a  lender's  premium  of  up  to  .25  percent 
(0.10  percent  in  the  case  of  a  Mortgage 
approved  for  coinsurance  benefits  under 
§  255.821)  per  year  of  the  average 
outstanding  principal  balance  of  the 
Mortgage  (without  regard  to  delinquent 
payments  or  prepayments),  beginning 
not  earlier  than  12  months  after  the  date 
of  the  first  payment  to  principal. 

§  255.207    Coinsurance  of  Mortgages  in 
lender's  portfolio. 

(a)  Coinsurance  under  this  part  is 
available  for  Mortgages  that  the  lender 
(or  a  related  entity)  already  holds  in  its 
own  portfolio  only  if: 

(1)  The  loan  is  current  and  has  not 
been  in  default,  modification,  or 
forbearance  at  any  time  during  the  two 
years  preceding  submission  of  the 
application  to  the  lender 

(2)  Refinancing  of  portfolio  loans 
makes  up  no  more  than  one-fourth  of  the 
total  number  of  loans  the  lender 
presents  for  endorsement  for 
coinsurance  <luring  any  12-month  period 
(except  that  the  Commissioner  may 
permit  lenders  to  exceed  this  limit  if  the 


additional  refinancing  relates  to  projects 
that  meet  the  eligibility  requirements  of 
§  207.32a(l)  of  this  this  section;  and 

(3)  The  entire  loan  transaction  is 
reviewed  and  approved  by  the 
Commissioner  (in  his  or  her  discretion) 
before  any  commitment  is  issued. 

(b)  The  following  loans  will  not  be 
subject  to  the  one-fourth  limitation  in 
paragraph  (a)(2)  of  this  section: 

(1)  Mortgages  insured  by  HUD  under 
its  full  insurance  programs;  and 

(2)  Mortgages  in  which  the  lender's 
sole  involvement  is  servicing. 

§  255.208    Nondiscrimination  in  tiousing 
and  employment 

The  Mortgagor  must  certify  to  the 
lender  and  to  the  Commissioner  that  so 
long  as  the  mortgage  is  coinsured  under 
this  part  it  will: 

(a)  Not  use  tenant  selection 
procedures  that  discriminate  against 
families  with  children; 

(b)  Not  discriminate  against  any 
family  because  of  the  sex  of  the  head  of 
the  household; 

(c)  Comply  with  title  VIII  of  the  Civil 
Rights  Act  of  1968  as  amended  and 
implementing  regulations  and 
administrative  procedures  that  prohibit 
discrimination  because  of  race,  color, 
religion,  sex.  or  national  origin; 
administer  the  project  and  related 
activities  in  an  affirmative  manner  to 
further  fair  housing,  and  comply  with 
State  and  local  fair  housing  laws; 

(d)  Comply  with  Executive  Order 
11063  and  implementing  regulations  and 
administrative  procedures  that  prohibit 
discrimination  because  of  race,  color, 
religion  (creed),  sex  or  national  origin  in 
housing  and  related  facilities  provided 
with  Federal  assistance; 

(e)  Not  discriminate  because  of  race, 
color,  religion,  srfx,  or  national  origin 
against  any  employee  or  applicant  for 
employment.  Provisions  to  this  effect, 
and,  in  addition,  the  provisions  of 
Executive  Order  11248  and  41  CFR 
Chapter  60,  where  appropriate,  will 
apply  to  any  contract  or  subcontract  for 
project  repairs  and  improvements; 

(f)  Not  rent,  permit  the  rental  or 
permit  the  offering  for  rental  of  the 
housing,  or  any  part  thereof,  covered  by 
the  Mortgage,  for  transient  or  hotel 
purposes.  The  term  "rental  for  transient 
or  hotel  purposes"  means  (1)  rental  for 
any  period  less  than  30  days,  or  (2)  any 
rental,  if  the  occupants  of  the  housing 
accommodations  are  provided 
customary  hotel  sevices.  such  as  room 
service  for  food  and  beverages,  maid 
service,  furnishing  and  laundering  of 
linens,  and  bellhop  service;  and 

(g)  Not  sell  the  project  as  long  as  the 
Mortgage  is  coinsured  under  this  part. 


I 
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unless  the  purchaser  agrees  to  comply 
with  the  requirements  of  this  section 
and  with  applicable  transfer  of  physical 
assets  requirements. 


$  255.209    Labor  standards  and  prevailing 
wage  requirements 

The  requirements  of  §  207.19(d)  apply 
to  Mortgage  coinsured  under  this  part 
where  the  property  is  to  be  rehabilitated 
under  Part  511  or  Part  850  of  this  Title 
and  the  cost  of  repairs,  replacements 
and  improvement  exceeds  $6,500  per 
dwelling  unit  (adjusted  for  any  high-cost 
area  factor  under  §  255.203(8)). 

Subpart  0 — Processing  and 
Commitment  | 

§  255.301     Processing  responsibilities. 

(a)  Unless  otherwise  specified,  the 
lender  is  responsible  for  the 
performance  of  all  functions  under  this 
part  including  acceptance  and  review  of 
applications,  issuance  of  commitments, 
inspections,  and  closings,  except  those 
functions  specified  in  paragraphs  (b), 
(d),  and  (e)  of  this  section. 

(b)  Certain  functions  are  retained  by 
the  Commissioner.  The  lender  must 
submit  any  information  required  by  the 
Commissioner  to  permit  determinations 
of  compliance  with  requirements 
concerning: 

(1)  Previous  participation  of  the 
principals  of  the  Mortgage,  the  general 
contractor,  if  any,  and  the  management 
agent,  in  accordance  with  the  Previous 
Participation  and  Clearance  Review 
Procedures  of  §§  200.210  through  200.218 
of  this  chapter. 

(2)  Equal  opportunity  considerations 
in  the  development  and  operation  of  the 
proposed  project. 

(3)  The  intergovernmental  review 
procedures  of  24  CFR  Part  52.  These 
procedures  apply  to  cases  involving  200 
or  more  units  in  urbanized  areas,  or  50 
or  more  units  in  non-urbanized  areas; 
and 

(4)  The  National  Historic  Preservation 
Act,  16  U.S.C.  470,  where  applicable. 

(5)  Environmental  impact  under 
environment-related  laws  and 
authorities  set  forth  in  24  CFR  Part  50. 

(c)  The  lender  must  also  submit  any 
information  required  by  the 
Commissioner  for  tracking  or  monitoring 
purposes. 

(d)  The  Commissioner's  authorized 
departmental  representative  must 
endorse  the  Mortgage  for  coinsurance. 

(e)  The  Commissioner  is  responsible 
for  the  enforcement  of  any  labor 
standards  and  prevailing  wage 
requirements  applicaUe  to  a  project 
under  §  255.209  a^d  will  preform  all 
functions  required  under  §  255.209. 


(Information  collection  requirements 
contained  in  paragraph  (b)  and  (c)  were 
approved  by  the  Office  of  Managemfint  and 
Budget  under  control  number  2502-0272) 

§  255.302    Processing  and  commttmant 

(a)  After  acceptance  of  an  application 
for  a  commitments  to  coinsure,  the 
lender  will  determine  the  maximum 
coinsurable  Mortgage,  review  any  list  of 
repairs  for  compliance  with  HUD 
standards,  determine  the  acceptability 
of  the  proposed  management  agent,  and 
make  other  determinations  necessary  to 
assure  acceptability  of  the  proposed 
project.  The  lender  must  make  these 
determinations  in  the  manner  prescribed 
by  the  Commissioner. 

(b)  The  lender  may  issue  a  firm 
commitment  to  coinsure  after 
completion  of  its  review  and  after 
receipt  of  written  evidence  from  HUD  of 
(1)  the  acceptability  of  the  project  in  the 
areas  of  responsibility  retained  by  the 
Commissioner  under  §  255.301(b);  (2)  a 
waiver,  where  needed,  of  the  approved 
highcost  factor  under  §  255.203(a);  and 
(3)  completion  of  any  case  review 
requirements  of  the  Commissioner  that 
are  part  of  the  lender  approval  process. 

(c)  Subject  to  standards  established 
by  the  Commissioner,  the  lender  is 
responsible  for  extending  commitments, 
assuring  that  commitments  are  updated 
when  appropriate  and  amending 
commitments.  The  lender  may  also 
reopen  commitments  within  90  days  of 
the  expiration  of  an  earlier  commitment, 
reconsider  previously  rejected 
applications,  and  may  charge  a 
reopening  or  reexamination  fee 
acceptable  to  the  Commissioner. 

(d)  An  application  may  be  made  for  a 
commitment  that  provides  for  the 
coinsurance  of  the  mortgage  after 
completion  of  repairs  and  improvements 
or  for  a  commitment  that  provides,  in 
accordance  with  standards  established 
by  the  Commissioner,  for  the  completion 
of  specified  repairs  and  improvements 
after  endorsement. 

(e)  With  respect  to  mortgages  to  cover 
properties  rehabilitated  with  assistance 
under  Part  511  of  Part  850  of  this  title, 
the  lender  must  obtain  the  approval  of 
the  Commissioner  before  issuance  of 
any  commitment  under  this  part.  The 
Commissioner  will  grant  such  approval 
only  where  the  lender  demonstrates  to 
the  Commissioner's  satisfaction  that  no 
other  feasible  financing  alternatives  are 
available  for  the  proposed  project. 

Subpart  E— Cost  Certification  and 
Endorsement  by  the  Commissioner 

§  255.40 1    Agreement  to  certify  cost 
requirements. 

Before  the  start  of  repairs  and 
endorsement  of  the  loan,  the  lender 


must  enter  into  an  Agreement  and 
Certification  with  the  Mortgagor  in  a 
form  and  content  satisfactory  to  the 
Commissioner  for  the  purpose  of 
precluding  any  excess  of  Mortgage 
proceeds  over  statutory  and  regulatory 
limitations.  Under  this  Agreement,  the 
Mortgage  must  agree: 

(a)  To  execute  a  certificate  of  actual 
costs,  upon  completion  of  all  physical 
improvements  on  the  mortgaged 
property,  in  accordance  with  §  255.402. 

(b)  To  accept  the  mortgage  loan, 
reduced  by  the  amount  (if  any)  required 
under  §  255.404. 

(c)  In  cases  where  specified  repairs 
are  to  be  made  after  endorsement  as 
provided  in  §255.302(d),  the  lender  must 
(1)  establish  escrows  at  endorsement  as 
required  by  the  Commissioner;  (2) 
disburse  mortgage  proceeds  attributable 
to  repairs  in  accordance  with  standards 
and  procedures  established  by  the 
Commissioner  and  only  upon 
satisfactory  completion  and  inspection 
of  the  repairs;  and  (3)  whenever 
applicable,  reduce  the  mortgage  by  the 
amount  by  which  estimated  costs  of 
repairs  exceed  actual  costs  as  certified 
under  §255.402. 

§  255.402    Certlflcate  of  actual  costs- 
contents  in  general. 

(a)  Submission  of  certificate.  The 
Mortgagor's  certificate  of  actual  cost,  in 
a  form  approved  by  the  Commissioner, 
must  be  submitted  to  the  lender  upon 
completion  of  the  improvements  to  the 
satisfaction  of  the  lender.  In  the  case  of 
a  transaction  where  the  commitment 
provides  for  the  completion  of  specified 
repairs  after  endorsement  as  provided  in 
§  255.302(d),  a  supplemental  certificate 
of  actual  cost  must  be  submitted 
covering  such  repairs.  Cost  certification 
is  not  required  in  those  refinancing 
transactions  where  70  percent  of  value 
is  the  controlling  Mortgage  limitation. 

(b)  The  certificate  must  show  the 
actual  cost  to  the  Mortgagor  of  acquiring 
the  property  or  refinancing  property  that 
secures  an  existing  indebtedness.  Items 
that  may  be  included  if  paid  by  the 
Mortgagor  in  acquiring  property  are 
listed  in  §  255.203(e).  Items  that  may  be 
included  if  paid  by  the  Mortgagor  in 
refinancing  property  are  listed  in 

§  255.203(d). 

(The  information  collection  requirements 
contained  in  paragraph  (a)  were  approved  by 
the  Office  of  Management  and  Budget  under 

control  number  2502-0272) 

§  255.403    Effect  of  certification  of  actual 
costs. 

Any  certification  required  by  §  255.402 
must  state  specifically  that  it  has  been 
made,  presented,  and  delivered  for  the 
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purpose  of  influencing  an  official  action 
of  the  Commissioner  and  may  be  relied 
upon  by  the  Commissioner  and  the 
lender  as  a  (rue  statement  of  the  facts 
contained  therein.  Upon  the  lender's 
approval  of  the  Mortgagor's 
certification,  the  certification  will  be 
final  and  incontestable,  except  for  fraud 
f)r  material  misrepresentation  on  the 
part  of  the  Mortgagor. 

§  255.404    L»n<ler's  review  of  mortgage 
amount. 

When  the  cost  certifications 
submitted  under  §  255.403  are  reviewed 
and  approved  by  the  lender,  the  lender 
must  determine,  in  accordance  with 
standards  set  by  the  Commissioner, 
whether  a  mortgage  reduction  is 
necessary. 

§  255.405    Endorsement  by  the 
Commissioner. 

Under  the  terms  of  its  commitment, 
the  lender  will  hold  a  closing  and  submit 
required  documentation  to  the 
Commissioner  or  to  the  Commissioner's 
authorized  departmental  representative 
for  coinsurance  of  the  Mortgage  by 
endorsement  of  the  Mortgage  note.  The 
note  must  identify  the  section  of  the  Act 
and  the  regulations  under  which  the 
Mortgage  is  coinsured.  the  percentage  of 
risk  assumed  by  the  lender  and  the 
Commissioner,  and  the  date  of 
coinsurance,  i.e.,  the  date  of  HUD 
endorsement  of  the  project  Mortgage. 
The  lender's  submission  must  include  a 
certification  that  it  has  obtained  written 
HUD  approval  of  compliance  with  the 
requirements  referred  to  in  §  255.301(b) 
and  any  additional  documents  and 
information  required  by  the 
Commissioner's  administrative 
procedures. 

Subpart  F— Mortgage  and  Closing 
Requirements 


^  255.501 
estate. 


Mortgage  requirements — real 


(a)  To  be  eligible  for  insurance,  the 
Mortgage  must  cover  property  located  in 
a  State.  Puerto  Rico,  the  District  of 
Columbia.  Guam,  the  Trust  Territory  of 
the  Pacific  Islands.  American  Samoa,  or 
the  Virgin  Islands.  The  Mortgage  must 
be  on  real  estate  held: 

(1)  In  fee  simple: 

(2)  Under  a  renewable  lease  for  not 
less  than  99  years: 

(3)  Under  a  lease  running  at  least  75 
years  from  the  date  the  Mortgage  is 
executed;  or 

(4)  Under  a  lease  executed  by  a 
governmental  agency,  or  other  lessor 
approved  by  the  Commissioner,  for  up  to 
the  maximum  term  the  agency  or  lessor 
may  enter  into,  but  not  less  than  50 


years  from  the  date  the  Mortgage  is 
executed. 

(b)  The  property  must  be  held  by  an 
eligible  Mortgagor  and  must,  at  the  time 
the  mortgage  is  coinsured.  be  free  and 
clear  of  other  liens  except  those 
approved  by  the  lender  in  accordance 
with  §  255.504, 

(r)  The  Mortgage  must  cover  the 
entire  property  included  in  the  housing 
project. 

(d)_No  Mortgage  may  be  accepted  for 
insurance  unless  the  lender  finds  that 
the  property  or  project  with  respect  to 
which  the  mortgage  is  executed  is 
economically  sound,  except  that  as  to 
mortgages  covering  property  located  in 
Alaska,  or  in  Guam,  or  in  Hawaii,  no 
mortgage  may  be  accepted  for  insurance 
unless  the  lender,  with  prior  notice  to 
the  Commissioner,  finds  that  the 
property  or  project  is  an  acceptable  risk 
giving  consideration  to  the  acute 
housing  shortage  in  Alaska,  or  in  Guam, 
or  in  Hawaii. 

§255.502    Title. 

(a)  Eligibility  of  title.  Title  to  the 
mortgaged  property  must  be  vested  in 
the  Mortgagor  on  the  date  the  Mortgage 
is  filed  for  record. 

(b)  Title  evidence.  Before  coinsurance 
of  the  Mortgage,  the  Mortgagor  must 
furnish  the  lender  with  a  survey, 
satisfactory  to  the  lender,  of  the 
mortgaged  property  and  a  title  insurance 
policy  covering  the  property.  If.  for 
reasons  that  are  satisfactory  to  the 
lender,  title  insurance  cannot  be 
furnished,  the  Mortgagor  must  furnish 
evidence  of  title  in  accordance  with 
paragraph  (b)(2)  of  this  section.  The  type 
of  title  evidence  are: 

(1)  A  title  insurance  policy  issued  by  a 
company,  and  in  a  form,  satisfactory  to 
the  lender.  The  policy  must  name  the 
lender  and  the  Commissioner  as  the 
insured,  as  their  interests  may  appear. 
The  policy  must  also  provide  that,  upon 
acquisition  of  title  by  the  lender,  it  will 
become  an  owner's  policy  running  to  the 
lender. 

(2)  An  abstract  of  title  satisfactory  to 
the  lender,  prepared  by  an  abstract 
company  or  individual  engaged  in  the 
business  of  preparing  abstracts  of  title, 
accompanied  by  a  legal  opinion 
satisfactory  to  the  lender  as  to  the 
quality  of  the  title,  signed  by  an  attorney 
experienced  in  the  examination  of  titles. 

§  255.503    Mortgage  and  note  provisions. 

(a)  The  Mortgage  and  note  must  be 
executed  on  a  form  approved  by  the 
Commissioner  for  use  in  the  jurisdiction 
in  which  the  property  is  located.  The 
form  must  not  be  changed  without  the 
prior  written  approval  of  the 
Commissioner. 


(b)  The  Mortgage  must  be  executed  by 
an  eligible  Mortgagor. 

(c)  The  Mortgage  must  be  a  first  lien 
on  property  that  conforms  with  property 
standards  prescribed  by  the 
Commissioner. 

•  (d)  The  note  must  provide  for  equal 
monthly  payments  on  interest  and 
principal  due  on  the  first  day  of  each 
month  in  accordance  with  a  level 
annuity  amortization  plan  agreed  to  by 
the  Mortgagor  and  lender  and 
acceptable  to  the  Commissioner. 

(e)  Commencement  of  amortization 
shall  be  on  the  first  day  of  the  second 
month  following  the  date  of 
endorsement  of  the  Mortgage  for 
coinsurance. 

(f)(1)  The  Mortgage  must  provide  that 
all  amounts  due  monthly  from  the 
Mortgagor  of  the  lender  be  added 
together  into  a  single  payment  to  be 
made  by  the  Mortgagor  on  each  monthly 
payment  date.  The  lender  must  apply 
payments  received  from  the  Mortgator 
or  for  the  account  of  the  Mortgagor  to 
the  following  items  in  the  order  listed: 

(i)  MIP  under  the  Contract  of 
Coinsurance: 

(ii)  Ground  rents,  taxes,  special 
assessments,  and  fire  and  other  hazard 
insurance  premiums; 

(iii)  Interest  on  the  Mortgage;  and 

(iv)  Principal  on  the  Mortgage. 

(2)  Any  deficiency  in  the  amount  of 
the  aggregate  monthly  payment  required 
under  paragraph  (f)(1)  of  this  section 
will  constitute  a  fiscal  default.  The 
Mortgage  will  further  provide  for  a  grace 
period  of  30  days  within  which  time  the 
default  must  be  made  good. 

(g)  The  Mortgage  must  provide  for 
payments  by  the  Mortgagor  to  the 
lender,  on  each  monthly  payment  date, 
of  an  amount  sufficient  to  accumulate 
the  next  annual  MIP  one  payment  period 
before  the  MIP  is  due.  These  payments 
will  continue  only  as  long  as  the 
Contract  of  Coinsurance  is  in  effect. 

(h)  The  Mortgage  must  provide  for 
equal  monthly  payments  sufficient  to 
pay  any  ground  rents,  estimated  taxes, 
water  charges,  special  assessments,  and 
fire  and  other  hazard  insurance 
premiums,  within  a  period  ending  one 
month  before  these  items  become  due. 
The  Mortgage  must  also  make  provision 
for  adjustments  in  case  the  estimated 
amount  of  any  of  these  items  differs 
from  amounts  actually  payable  by  the 
Mortgagor. 

(i)(l)  With  respect  to  a  Mortgage 
secured  by  rental  housing,  the  note  must 
provide  that  prepayment  of  the 
indebtedness  is  prohibited  (except  as 
required  by  the  Commissioner)  for  a 
period  of  five  years  from  the  date  of 
endorsement  of  the  Mortgage  (or  for  a 
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period  of  twenty  years  where  the 
mortgage  wa.s  purchased  by  GNMA 
under  Chapter  11  of  Subtitle  B  of  Title  24) 
except  where,  at  the  time  of 
prepayment: 

(i)  The  Mortgagor  has  entered  into  an 
agreement  with  the  Commissioner  to 
maintain  the  property  as  rental  housing 
for  the  remainder  of  the  specified  five- 
year  (or  twenty-year)  period; 

(ii)  The  Commissioner  has  determined 
that  the  conversion  of  the  property  to 
cooperative  or  condominium  ownership 
is  sponsored  by  a  bona  fide  tenants' 
organization  representing  a  majority  of 
the  households  in  the  project; 

(iii)  The  Commissioner  has 
determined  that  continuation  of  the 
property  as  rental  housing  is 
unnecessary  to  assure  adequate  rental 
housing  opportunities  for  low-  and 
moderate-income  people  in  the 
community;  or 

(iv)  Tl'.p  Commissioner  has 
determined  that  continuation  of  the 
property  as  rental  housing  would  have 
an  undersirable  and  deleterious  effect 
on  the  surrounding  neighborhood. 

(2)  Subject  to  the  requirements  of 
paragraph  (1)  of  this  section,  partial  of 
full  prepayment  of  the  Mortgage  is 
permitted  except  that: 

(A)  Mortgages  which  cover  projects  in 
which  units  are  subsidized  under  section 
8  of  the  United  States  Housing  Act  of 
1937  or  other  Federal  law;  or  Mortgages 
which  may  be  purchased,  assigned,  or 
otherwise  transferred  to  the 
Government  National  Mortgage 
Association  (GNMA)  may  be  subject  to 
prepayment  standards  and  restrictions 
established  by  the  Commissioner:  and 

(B)  Mortgages  given  to  secure  a  loan 
made  by  a  lender  that  has  obtained  the 
funds  for  the  loan  by  the  issuance  and 
sale  of  bonds  or  bond  anticipatory 
notes,  or  both,  may  contain  a 
prepayment  penally  charge  acceptable 
to  the  Commissionur  as  to  term,  amount 
and  conditions. 

(j)  The  note  may  provide  for  the 
collection  by  the  lender  of  a  late  charge 
not  to  exceed  four  percent  of  each 
payment  to  interest  and  principal  that  is 
more  than  15  days  kite,  or  such  other 
charges  as  may  be  agreed  to  by  the 
lender  and  the  Commissioner,  to  cover 
the  extra  expense  of  handling 
delinquent  payments.  Late  charges  must 
be  separately  charged  to  and  collected 
from  the  Mortgagor  and  may  not  be 
deducted  from  any  total  monthly 
payment. 

(k)  The  Mortgage  must  contain  a 
convenant  prohibiting  the  use  of 
property  for  any  purpose  other  than  the 
residential  purpose  intended  on  the  day 
the  Mortgage  was  executed. 


(1)  The  Mortgage  must  contain  a 
convenant,  acceptable  to  the 
Commissioner,  that  binds  the  Mortgagor 
to  keep  the  property  insured  by  one  or 
more  standard  policies  for  fire  or  other 
hazards  stipulated  by  the  Commissioner 
or  the  lender.  The  amount  must  comply 
with  any  coinsurance  clause  in  the 
policy  applicable  to  the  location  and 
character  of  the  property,  but  may  not 
be  less  than  80  percent  of  the  actual 
cash  value  of  the  insurable 
improvements  and  equipment  cf  the 
project.  The  initial  coverage  must  be 
based  on  the  amount  of  insurable 
improvements  estimated  by  the  lender 
after  completion  of  the  project.  A 
standard  Mortgagee  clause  making 
losses  payable  to  the  lender  and  the 
Commissioner  as  their  interests  may 
appear  must  be  included  in  the 
Mortgage.  The  lender  is  responsible  for 
assuring  that  insurance  is  maintained  in 
force  and  in  the  amount  required  by  this 
paragraph  and  by  the  Mortgage.  If  the 
Mortgagor  does  not  obtain  the  required 
insurance,  the  lender  must  do  so  and 
assess  the  Mortgage  for  such  costs. 
These  insurance  requirements  apply  as 
long  as  the  Coinsurance  Contract  is  in 
force. 

§  255.504    Mortgage  lien  and  other 
obligations. 

A  Mortgagor  shall  certify  at 
endorsement  of  the  loan  for  insurance, 
and  the  lender  shall  determine  that: 

(a)  The  property  covered  by  the 
Mortgage  is  free  and  clear  of  all  liens 
other  than  the  coinsured  Mortgage  and 
such  other  liens  as  may  be  approved  by 
the  lender,  in  accordance  with 
standards  established  by  the 
Commissioner.  The  lender  may  approve 
subordinated  liens  securing  up  to  the  full 
amount  of  mortgage  financing  provided 
by  State  or  local  governments  (or 
agencies  thereof)  in  connection  with  the 
rehabilitation  of  a  property  assisted 
under  Part  511  or  Part  850  of  this  title,  in 
accordance  with  standards  established 
by  the  Commissioner.  Liens  other  than 
the  insured  Mortgage  that  may  be 
approved  (other  than  liens  of  taxes  and 
assessments  of  the  State  or  subdivisions 
of  the  Slate  not  yet  due  and  payable,  or 
ground  rents)  may  not  have,  under 
applicable  law,  a  priority  equal  or 
superior  to  the  insured  Mortgage. 

(b)  There  do  not  exist  outstanding 
unpaid  obligations  contracted  for  in 
connection  with  the  Mortgage 
transaction,  the  purchase  of  the 
Mortgage  property,  or  the  repairs  and 
improvements  to  the  project,  except 
obligations  approved  by  the  lender  in 
accordance  with  standards  established 
by  the  Commissioner.  Obligations  of  the 
Mortgagor  may  be  approved  by  the 


lender  under  this  section  only  if  such 
obligations  are  determined  by  the  lender 
to  be  of  a  lesser  priority  for  payment 
than  the  obligation  of  the  insured 
Mortgage. 

(c)  Except  were  otherwise  provided  in 
paragraph  (e)  of  this  section,  when  a 
loan  is  made  to  finance  the  purchase  of 
an  existing  multifamily  housing  project, 
the  Mortgagor  may  not  have  any 
additional  obligations  in  connection 
with  the  transaction  that  exceed  the 
lesser  of: 

(1)  Seven  and  one-half  percent  of  the 
lender's  estimate  of  value  as  defined  in 
§  255.203(b),  or 

(2)  Seven  and  one-half  percent  of  the 
cost  of  acquisition  as  defined  in 

§  255.203(e). 

(d)  Except  where  otherwise  provided 
in  paragraph  (e)  of  this  section,  when  a 
loan  is  made  to  refinance  an  existing 
multifamily  housing  project,  the 
Mortgagor  may  not  have  any  additional 
obligations  in  connection  with  the 
transaction  that  exceed  the  lesser  of: 

(1)  Seven  and  one-half  percent  of  the 
lender's  estimate  of  value  as  defined  in 
§  255.203(b),  or 

(2)  Fifty  percent  of  the  difference 
between  the  cost  to  refinance  as  defined 
in  §  255.203(d)  and  the  maximum 
mortgage  amount  as  determined  by  the 
lender. 

(e)(1)  For  projects  that  meet  the 
eligibility  requirements  of  §  207.32a(a)(l) 
of  this  chapter,  the  provisions  of 
§  207.32a(j)(4)  shall  apply. 

(2)  For  projects  to  be  rehabilitated 
with  assistance  under  Part  511  or  Part 
850  of  this  title,  the  provisions  of 
§  207.32a(j)(5)  shall  apply. 

(f)  The  additional  obligations 
provided  for  in  paragraphs  (c),  (d)  or 
(e)(2)  of  this  section  shall  be  represented 
by  promissory  notes  on  forms  approved 
by  the  Commissioner.  These  notes  shall 
not  be  due  and  payable  until  the 
maturity  date  of  the  Mortgage  to  be 
coinsured  under  this  part,  but  may  be 
prepaid  from  Surplus  Cash  and  in 
accordance  with  the  condition^^ 
prescribed  in  the  regulatory  agreement 
between  the  lender  and  th;;  Mortgagor. 

§  255.505    Regulatory  agreement 

The  lender  and  the  Mortgagor  must 
execute  a  regulatory  agreement  in  a 
form  acceptable  to  the  Commissioner, 
The  regulatory  agreement  must  require 
the  Mortgagor  to  comply  with  the 
requirements  of  Subparts  G  and  H  and 
other  applicable  provisions  of  this  part 
for  as  long  as  the  Commissioner  and  the 
lender  are  coinsurers  of  the  Mortgage.  In 
the  regulatory  agreement,  the  lender 
may  regulate  the  Mortgagor  on  other 
matters  if  the  Commissioner  determines 
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thai  the  additional  lender  controls  or 
requirements  do  not  conflict  with  the 
requirements  of  this  part  or 
requirements  contained  in  the 
administrative  instructions  issued  under 
this  part. 

§2S5.S06    Othar  ckMlng  docuntMrts. 

The  lender  will  require  execution  of 
such  other  closing  documents  as  the 
Commissioner  may  require. 

Subpart  G — Requirements  relating  to 
•tnicture  of  Mortgagor  Entity  and 
Transfers  of  Ownership  Interest 

§  255.601     Requirements  applicable  to  M 
pfo|ecti. 

|a)  The  Mortgagor  may  issue  shares  of 
capital  stock,  partnership  participations 
or  beneficial  certificates  of  interest,  as 
applicable,  only  in  the  number  and  form 
approved  by  the  lender. 

(b)  The  Mortgagor  must  comply  with 
the  Conunissioner's  administrative 
procedures  for  previous  participation 
clearance  and  Transfer  of  Physical 
Assets  before  conveying,  assigning  or 
transferring  any  ownership  interest  in 
the  project  or  any  beneficial  interest  in 
any  trust  holding  title  to  the  project. 

(c)  The  Mortgagor  must  obtain  the 
Commissioner's  and  the  lender's  written 
approval  before: 

(1)  Conveying,  assigning,  transferring, 
encumbering  or  disposing  of  any  legal 
interest  in  the  project,  including  rents 
and  security  deposits: 

(2)  Engaging,  except  for  natural 
persons,  in  any  business  or  activity, 
including  the  operation  of  any  other 
project,  or  incurring  any  liability  or 
obligation  not  in  connection  with  the 
project. 

|d)  The  Mortgagor  may  not  abandon 
the  project  until  the  lender  has  approved 
a  substitute  Mortgagor. 

Sut>part  H— Program  Requirements 
relating  to  Project  Operation 

§  255.701    GeneraL 

In  order  to  be  eligible  for  the  benefit 
of  insured  financing  under  this  part,  the 
Mortgagor  must  agree  to  be  regulated 
and  restricted  by  the  lender  with  respect 
to  the  ongoing  operation  of  the  project 
as  set  forth  in  this  subpart. 

§  255.702    Reaerve  for  raplacamenta  and 
general  operating  reaarve. 

(a)  The  Mortgagor  must  establish  and 
maintain  a  reserve  for  replacements 
which  will  be  held  and  administered  by 
the  lender.  The  Mortgagor  must 
accumulate,  maintain  and  use  this 
reserve,  and  the  lender  must  administer 
this  reserve,  only  as  provided  in  the 
regulatory  agreement  and  the 


Commissioner's  administrative 
instructions. 

(b)  In  addition  to  the  reserve  for 
replacements  required  by  paragraph  (a) 
of  this  section,  a  Cooperative  Mortgagor 
must  establish  with  the  lender  a  general 
operating  reserve  in  an  amount  required 
by  the  Commissioner's  administrative 
procedures.  The  Cooperative  Mortgagor 
must  accumulate,  maintain  and  use  this 
reserve  only  as  provided  in  the 
regulatory  agreement  and  the 
Commissioner's  administrative 
instructions. 

(c)  To  the  extent  consistent  with  the 
project's  liquidity  needs,  money  placed 
in  a  reserve  for  replacements  (and.  in 
the  case  of  Cooperatives,  in  a  general 
operating  reserve)  must  be  invested  in 
United  States  Treasury  securities, 
securities  issued  by  a  Federal  agency, 
deposits  that  are  insured  by  an  agency 
of  the  Federal  government,  or  other 
forms  of  investment  as  may  be  allowed 
in  the  Commissioner's  administrative 
procedures. 

§255.703    Rents  and  Charges. 

No  charge  shall  be  made  by  the 
Mortgagor  for  the  accommodations, 
facilities,  or  services  offered  by  a  project 
in  excess  of  those  approved  by  the 
lender.  In  approving  such  charges  and  in 
passing  upon  application  for  changes, 
the  lender  shall  be  subject  to  standards 
established  by  the  Commissioner,  which 
standards  shall  give  consideration  to  the 
following  and  similar  factors: 

(a)  Rental  income  necessary  to 
maintain  the  economic  soundness  of  the 
project. 

(b)  Rental  income  necessary  to 
provide  a  reasonable  return  on  the 
investment,  consistent  with  providing 
reasonable  rentals  to  tenants. 

S  255.704    Uae  of  proiect  funds. 

(a)  The  Mortgagor  must  deposit,  in  the 
name  of  the  project,  all  rents  and  other 
receipts  of  the  project  in  accounts  that 
are  fully  insured  as  to  principal  by  an 
agency  of  the  Federal  government. 
Project  funds  in  excess  of  those  needed 
to  meet  short-term  project  operating 
expenses  may  be  invested  in 
accordance  with  the  administrative 
instructions  of  the  Commissioner. 

(b)  The  Mortgagor  may  expend  project 
funds  only  for 

(1)  Payment  of  Mortgage  obligations: 

(2)  Payment  of  reasonable  expenses 
necessary  to  the  proper  operation  and 
maintenance  of  the  project; 

(3)  Deposits  to  the  reserve  for 
replacements  and  other  required 
reserves: 

(4)  Distributions  of  Surplus  Cash 
permitted  under  §  2.'>5.705: 


(5)  Repayment  of  Mortgagor  advances 
authorized  by  the  Commissioner's 
administrative  procedures. 

(c)  The  Mortgagor  may  not  use  project 
funds  to  liquidate  liabilities  related  to 
the  project,  other  than  the  Coinsured 
Mortgage,  unless  the  lender  authorizes 
this  use  in  accordance  with  the 
Commissioner's  administrative 
procedures. 

(d)  The  Mortgagor  must  deposit  and 
maintain  residents'  security  deposits  in 
a  trust  account  separate  and  apart  from 
all  other  funds  of  the  project.  This  trust 
account  must  be  held  in  the  name  of  the 
project  and  the  balance  in  the  account 
must  at  all  times  equal  or  exceed  the 
project's  liability  for  residents'  security 
deposits.  The  owner  must  comply  with 
any  State  of  local  laws  regarding 
investment  of  security  deposits  and  the 
distribution  of  interest  or  other  income 
earned  thereon.  Any  earnings  received 
from  the  investment  of  security  deposits 
must  accrue  to  the  benefit  of  the  project 
or  the  project  residents. 

§  255.705    Distributions  and  residual 
receipts. 

(a]  The  Mortgagor  may  make,  receive 
or  retain  Distributions  only  as  provided 
in  this  section.  The  Mortgagor  must 
compute  Surplus  Cash  and  Distributions 
in  accordance  with  the  Commissioner's 
administrative  requirements. 

(1)  Distributions  may  be  paid  only 
from  Surplus  Cash  that  exists  as  of  the 
end  of  a  semi-annual  or  annual  fiscal 
period. 

(2)  Initial  Distributions  may  be  paid 
only  after  repairs  and  improvements 
have  been  completed  and  the  Mortgagor 
has  submitted  the  cost  certifications 
required  by  S  255.402. 

(3)  No  Distribution  may  be  paid  from 
borrowed  funds,  or  when  payments  due 
under  the  note,  Mortgage,  or  regulatory 
agreement  have  not  been  made. 

(b)  If  any  of  the  conditions  listed 
below  applies,  the  Mortgagor  may 
distribute  Surplus  Cash  only  after 
obtaining  the  lender's  written  approval 
to  do  so: 

(1)  The  Mortgagor  has  not 
satisfactorily  responded  to  any  lender 
on  HUD  on-site  review  report,  annual 
financial  statement  correspondence  or 
any  other  correspondence  that  requires 
the  Mortgagor  to  implement  corrective 
action,  and  that  was  received  at  least  30 
days  before  the  end  of  the  fiscal  period 
for  which  the  Surplus  Cash  computation 
is  made: 

(2)  The  lender  determines  and  gives 
the  owner  written  notification  that  the 
project  has  significant  uncorrected 
physical  deficiences:  or 
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(3)  there  is  a  covenant,  default  (as 
defined  in  §  255.806(b))  under  the 
provisions  of  the  Mortgage  or  the 
regulatory  agreement. 

(c)  The  Mortgagor  must  limit 
Distributions  in  any  one  fiscal  period  to 
the  amount  specified  in  this  paragraph 
(c),  and  must  calculate  Distributions  in 
accordance  with  the  administrative 
requirements  of  the  Commissioner. 

(1)  Cooperative  projects  not  receiving 
assistance  under  Part  886  of  this  title, 
Section  8  Housing  Assistance  Payments 
Program — Special  Allocations,  may 
distribute  all  Surplus  Cash  to  members. 
Cooperatives  receiving  assistance  under 
Part  8(55  ir.;iv  distribute  only  the  portion 
of  Surpius  Cish  attributable  to 
unsubsidizcd  units.  Surplus  cash  must 
be  prorated  to  subsidized  and 
unsubsidized  units  in  accordance  with 
the  Commissioner's  administrative 
procedures. 

(2)  No  Distributions  are  permitted  on 
nonprofit  rental  projects. 

(3)  On  projects  owned  by  Limited 
Distribution  Mortgagors,  Distributions 
may  not  exceed  the  lesser  of  Surplus 
Cash  on  the  amount  allowable  by  the 
lender  as  of  the  end  of  the  period 
covered  by  the  Surplus  Cash 
computation.  Distributions  are 
cumulative.  If  the  project  receives 
subsidy  payments  for  HUD, 
Distributions  will  be  earned  at  a  rate 
prescribed  in  the  regulations  and 
administrative  procedures  applicable  to 
that  subsidy  program.  If  the  project  does 
not  receive  subsidy  payments  from 
HUD,  Distributions  will  be  earned 
annually  or  semiannually  at  a  rate 
prescribed  by  the  lender  consistent  with 
State  or  local  law. 

(4)  On  projects  owned  by  General 
Mortgagors,  all  Surplus  Cash  generated 
during  the  fiscal  period  covered  by  the 
Surplus  Cash  computation  may  be 
distributed  to  the  Mortgagor. 

(d)  Nonprofit  and  Cooperative 

•  Mortgagors  must  deposit  Residual 
Receipts  with  the  lender  within  60  days 
after  the  end  of  each  fiscal  year  in  which 
Surplus  Cash  is  generated.  Limited 
Distribution  Mortgagors  must  deposit 
Residual  Receipts  with  the  lender  within 
60  days  after  the  end  of  each  annual  or 
semi.innual  fiscal  period  in  which 
Surplus  Cash  is  generated. 

(e)  Residual  Receipts  must  at  all  times 
rnmain  under  the  control  of  the  lender. 
The  lender  must  administer  the  Residual 
Receipts  account  in  accordance  with  the 
Commissioners  administrative 
requirements. 

(1)  If  the  project  contains  units  that 
are  occupied  by  assisted  tenants  and 
are  subject  to  a  Section  8  Housing 
Assistance  Payments  Contract  under 
Part  880.  Part  881,  Part  883  or  Part  886. 


the  lender  may  release  Residual 
Receipts  only  after  obtaining  the 
Commissioner's  written  approval  and 
only  in  accordance  with  the 
Commissioner's  administrative 
requirements. 

(2)  The  Mortgagor  may  use  Residual 
Receipts  only  for  such  purposes  as  the 
Commissioner  or  the  lender  authorize. 

(f)  The  lender  must  invest  Residual 
Receipts  in  accordance  with  the 
administrative  requirements  of  the 
Commissioner.  All  earnings  on  these 
investments  must  be  added  to  the 
Residual  Receipts  account  unless  other 
disposition  of  such  earnings  has  been 
approved  by  the  Commissioner,  or  by 
the  lender  in  accordance  with  the 
Commissioner's  administrative 
requirements. 

(g)  When  the  contract  of  coinsurance 
is  terminated  any  funds  remaining  in  the 
Residual  Receipts  account  must  be 
distributed  in  accordance  with  the 
Commissioner's  administrative 
requirements. 

§  255.706    Project  management 
The  Mortgagor  must: 

(a)  Provide  for  management 
satisfactory  to  the  lender  and  the 
Commissioner,  execute  a  management 
contract  that  meets  the  requirements  of 
the  Commissioner,  and  deliver  to  the 
lender  such  certifications  and 
information  regarding  project 
management  as  the  Commissioner  and 
lender  may  require. 

(b)  Maintain  the  project  in  good  repair 
and  condition  and  promptly  complete 
necessary  repairs  and  maintenance  as 
required  by  the  lender. 

(c)  Assure  that  all  project  expenses 
are  reasonable  in  amount  and  necessary 
to  the  operation  of  the  project. 

(d)  Obtain  the  lender's  and  the 
Commissioner's  written  approval  before 
undertaking  self-management, 
contracting  for  management  services,  or 
paying  (or  incurring  any  obligations  to 
pay)  fees  for  management  services. 

(e)  Establish  and  maintain  the 
project's  books,  accounts  and  records  in 
accordance  with  the  Commissioner's 
and  lender's  administrative 
requirements.  Books  and  accounts  must 
be  maintained  for  such  periods  of  time 
as  the  Commissioner  may  prescribe. 

(f)  Permit  the  lender,  the 
Commissioner,  the  HUD  Inspector 
General,  the  Comptroller  General  of  the 
United  States,  or  their  authorized  agents 
to  inspect  the  project's  property, 
equipment,  buildings,  plans,  offices, 
apparatus,  devices,  books,  accounting 
records,  contracts,  and  documents 
during  reasonable  business  hours.  This 
right  to  inspect  extends  to  the  records  of 
the  Mortgagor,  as  well  as  to  the  records 


of  any  companies  with  which  the 
Mortgagor  has  an  identity  of  interest,  as 
defined  in  the  regulatory  agreement. 

(g)  Furnish  the  lender  and  the 
Commissioner  with  a  financial  report  on 
the  project's  operations  within  60  days 
following  the  end  of  each  fiscal  year, 
unless  the  lender  authorizes  the 
Mortgagor  to  submit  the  report  on  a  later 
date.  Unless  the  Commissioner  agrees  to 
accept  an  unaudited  report,  the  report 
must  be  made  by  an  independent 
certified  public  accountant  or  by  an 
independent  public  accountant  licensed 
by  a  State  or  other  political  subdivision 
on  or  before  December  31, 1970. 

(h)  Upon  request,  furnish  the  lender 
with  operating  budgets;  occupancy, 
accounting  and  other  reports,  properly 
certified  copies  of  minutes  of  meetings 
of  the  directors,  officers,  shareholders, 
or  beneficiaries  of  the  Mortgagor  entity, 
and  specific  answers  to  questions  raised 
from  time  to  time  by  the  lender  relative 
to  income,  assets,  liabilitien,  expenses, 
operation,  and  condition  of  the  project. 
The  Mortgagor  must  furnish  a  response 
to  the  lender's  or  HUD's  on-site  review 
reports  and  written  inquiries  regarding 
annual  or  monthly  financial  statements 
no  later  than  30  days  after  receipt  of  the 
lender's  report  or  inquiries. 

(i)  In  renting  units,  adhere  to  the  civil 
rights  and  equal  opportunity 
"  requirements  set  forth  in  §  255.208. 

(j)  Permit  occupancy  of: 

(1)  Unsubsidized  units  only  under  a 
lease  or  occupancy  agreement  that 
meets  the  requirements  of  this  part  and 
any  requirements  established  by  the 
lender;  and 

(2)  Subsidized  units  only  under  a  lease 
or  occupancy  agreement  approved  by 
the  Commissioner. 

(k)  Adhere  to  the  Commissioner's 
occupancy  requirements  for  any  units 
assisted  under  a  project-based  Section  8 
Housing  Assistance  Payments  Contract. 

(1)  Not  permit  any  part  of  the  project 
to  be  rented  for  transient  or  hotel 
purposes.  The  term  "rental  for  transient 
or  hotel  purposes"  means  (1)  rental  for 
any  period  less  than  30  days  or  (2)  any 
rental,  if  the  occupants  of  the  housing 
accommodation  are  provided  customary 
hotel  services,  such  as  room  service  for 
food  and  beverages,  maid  service, 
furnishing  and  laundering  of  linens,  and 
bellhop  service. 

(The  information  collection  requirements 
contained  in  paragraphs  (g)  and  (h)  of  this 
section  were  approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  2502-0314  and  2502-0108, 
respectively) 
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Subpart  I — Contract  Rights  and 
Obligations 

Mortgage  Insurance  Premiums 

§2S5.S01     Payment  of  MIP  by  Mortsagor 
and  lender. 

(a)  Amount  ofMIP  to  be  collected 
from  the  Mortgagor.  (1)  Before 
endorsement  of  the  Mortgage  for 
coinsurance,  the  lender  must  collect 
from  the  Mortgagor  an  initial  MIP  which 
shall  not  exceed  the  sum  of  one  percent 
per  year  of  the  average  outstanding 
principal  balance  of  the  Coinsured 
-Vlortgage.  calculated  from  the  date  of 
endorsement  for  Coinsurance  to  one 
year  after  the  due  date  of  the  first 
payment  to  principal. 

(2)  For  each  year  thereafter,  the  lender 
must  collect  from  the  Mortgagor  and 
place  in  escrow  monthly  MIP  sufficient 
to  accumulate  0.5  percent  of  the  average 
principal  balance  outstanding  during  the 
upcoming  year.  No  adjustments  may  be 
made  for  delinquent  payments  or 
prepayments,  on  the  Mortgage,  except 
as  provided  in  S  255.803. 

(b)  Payment  of  MIP  by  the  lender.  (1) 
At  endorsement  the  lender  must  pay  to 
the  Commissioner  an  initial  MIP  equal 
to  0.65  percent  of  the  face  amount  of  the 
Mortgage.  Following  endorsement,  the 
Commissioner  will  adjust  the  initial  MIP 
so  that  it  equals  0.65  percent  per  year  of 
the  average  outstanding  balance  of  the 
Mortgage  from  the  date  of  endorsement 
to  one  year  after  the  due  date  of  the  first 
payment  to  principal.  If  this  adjusted 
amount  is  more  than  the  amount  paid  by 
the  lender  at  endorsement,  the 
Commissioner  will  bill  the  lender  for  the 
difference.  If  the  adjusted  amount  is 
lower  than  the  amount  paid  by  the 
lender  at  endorsement,  the 
Commissioner  will  refund  the  excess 
amount  to  the  lender  for  application  to 
the  Mortgagor's  account. 

(2)  Beginning  on  the  anniversary  of 
the  date  on  which  the  Tirst  principal 
payment  was  due  and  continuing 
annually  thereafter  until  the 
Coinsurance  Contract  is  terminated,  the 
lender  must  pay  to  the  Commissioner  a 
MIP  equal  to  0.4  percent  of  the  average 
outstanding  principal  balance  for  the  12 
months  following  the  date  the  premium 
becomes  available.  The  average 
outstanding  principal  balance  is 
computed  using  the  project's 
amortization  schedule.  No  adjustments 
may  be  made  for  delinquent  payments 
or  Mortgage  prepayments,  except  as 
provided  in  S  255.803. 


§  255.802    Duration  and  mett>od  of 
payment  of  MIP. 

(a)  MIP  payments  must  continue 
annually  until  one  of  the  following 
occurs: 

(1]  The  Mortgage  is  paid  in  full: 

(2)  A  deed  to  the  lender  is  filed  for 
record;  or 

(3)  The  Contract  of  Coinsurance  is 
otherwise  terminated  with  the  consent 
of  the  Commissioner. 

(b)  The  lender  may  pay  any  MIP 
required  under  this  part  in  cash  or 
debentures. 

§  255.803    Pro  rata  refund  of  annual  MIP. 

If  the  Coinsurance  Contract  is 
terminated  by  prepayment  in  full  or  by 
termination  with  the  consent  of  the 
Commissioner  after  the  due  date  of  the 
first  annual  MIP.  the  Commissioner  will 
refund  any  MIP  paid  for  the  period  after 
the  effective  date  of  the  termination  of 
insurance.  The  refund  will  be  mailed  to 
the  lender  for  credit  to  the  Mortgagor's 
account.  In  computing  the  pro  rata 
portion  of  the  annual  MIP.  the  date  of 
te'-Tiination  of  coinsurance  will  be  the 
last  day  of  the  month  in  which  the 
Mortgage  is  prepaid  or  the 
Commissioner  receives  a  termination 
request.  No  refund  will  be  made  if 
insurance  was  terminated  because  of  a 
default  or  if  termination  occurs  before 
the  date  the  first  annual  MIP  is  due. 

$255,804    Ute  ctiarges— MIP. 

(a)  If  the  Commissioner  receives  an 
MIP  payment  more  than  15  days  after 
the  later  of  the  billing  date  or  due  date, 
the  lender  must  pay  a  late  charge  of  four 
percent  of  the  amount  due. 

(b)  If  the  Commissioner  receives  an 
MIP  payment  more  than  30  days  after 
the  later  of  the  billing  date  or  due  date.  ^ 
the  lender  must  pay  both  the  four 
percent  late  charge  and  interest.  Interest 
will  be  charged  from  the  later  of  the 
billing  date  or  the  due  date  at  a  rate  set 
in  comformity  with  the  Treasury  Fiscal 
Requirements  Manual. 

Delinquency  and  Default  Under  the 
Mortgage 

S  255.805    Notice  of  delinquency. 

If  the  lender  has  not  received  the 
Mortgagor's  monthly  Mortgage  payment 
by  the  16th  day  of  the  month  in  which 
the  payment  is  due.  the  lender  must  give 
the  Commissioner  written  notice  of  the 
delinquency.  This  notice  must  include 
the  information  required  by  the 
Conunissioner's  administrative 
procedures.  The  Lender  must  mail  this 
notice  in  time  for  it  to  be  received  by  the 
Commissioner  by  the  20th  day  of  that 
month. 


(The  information  collection  requirements 
cimtuined  in  this  section  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  2,';n2-0O41) 

§  255.806    Deflnition  of  default 

(a)  A  monetary  default  exists  when 
the  Mortgagor  fails  to  make  any 
payment  due  under  the  Mortgage. 

(b)  A  covenant  default  exists  when 
the  Mortgagor  fails  to  perform  any  other 
covenant  under  the  provisions  of  the 
Mortgage  or  the  regulatory  agreement, 
which  is  incorporated  in  the  Mortgage. 
A  lender  becomes  eligible  for  insurance 
benefits  on  the  basis  of  a  covenant 
default  only  after  the  lender  has 
accelerated  the  debt  and  the  owner  has 
failed  to  pay  the  full  amount  due.  thus 
converting  a  convenant  default  into  a 
monetary  default. 

§  255.807    Date  of  default 

For  purposes  of  this  subpart  the  date 
of  default  is: 

(a)  The  date  of  the  first  uncorrected 
failure  to  perform  a  Mortgage  covenant' 
or  obligation;  or 

(b)  The  date  of  the  first  failure  to 
make  a  monthly  payment  that  is  nut 
covered  by  subsequent  payments,  when 
such  subsequent  payments  are  applied 
to  the  overdue  monthly  payments  in  the 
order  in  which  they  were  due. 

S  255.808    Notice  Of  default 

If  a  default  (as  defined  in  %  255.806] 
continues  for  a  period  of  30  days,  the 
lender  must  notify  the  Commissioner 
within  30  days  thereafter,  unless  the 
default  is  cured.  Unless  waived  by  the 
Commissioner,  the  lender  must  submit . 
this  notice  monthly  on  a  form  prescribed 
by  the  Commissioner  until  the  default 
has  been  cured,  the  lender  has  acquired 
title  to  the  property,  or  the  coinsurance 
contract  has  been  terminated. 

(The  information  collection  requirements 
contained  in  this  section  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  2502-0041) 

§  255.809    Financial  relief  to  cure  a  default 

(a)  To  reinstate  a  defaulted  Mortgage, 
the  lender  may  use  one  or  more  of  the 
forms  of  financial  relief  described  in  this 
section.  The  lender's  efforts  to  cure  a 
default  will  not  result  in  a  curtailment  of 
interest  as  provided  by  S  255.819(b)  in 
any  subsequent  claim  for  insurance 
benefits,  if  the  lender  complies  with  the 
conditions  set  forth  in  this  section  and 
the  notice  requirements  set  forth  in 
S§  255.808  and  255.813.  The  lender  must 
service  delinquent  loans  in  accordance 
with  the  Commissioner's  administrative 
requirements. 

(1)  Temporary  adjustment  of  Mortgage 
payments.  Without  obtaining  the 
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Commissioner's  approval,  the  lender 
may  agree  to  hold  the  Mortgage  in 
default  and  temporarily  adjust 
payments,  if  a  temporary  payment  plan 
meets  the  conditions  listed  below.  The 
lender  may  approve  a  payment  plan  that 
docs  not  meet  all  of  these  conditions 
only  after  obtaining  the  Commissioner's 
written  approval. 

(i)  The  temporary  payment  plan  will 
last  no  longer  than  18  months. 

(ii)  Payments  will  be  set  at  less  than 
the  debt  service  and  escrows  required 
by  the  Mortgage  for  no  more  than  six 
months. 

(iii)  The  plan  requires  the  Mortgagor 
to  pa\  a  specific  dollar  amount  each 
month  toward  the  Mortgage 
delinquency,  but  also  gives  the  lender 
the  right  (subject  to  the  Commissioner's 
administrative  requirements)  to  require 
that  the  Mortgagor  also  apply  any  net 
operating  income  to  the  Mortgage 
delinquency. 

(iv)  The  Plan  requires  the  Mortgagor 
to  furnish  the  lender  monthly  accounting 
reports  until  the  Mortgage  is  reinstated. 

(v)  The  Mortgagor  agrees  that,  even  if 
the  project  is  current  under  the  terms  of 
a  temporary  payment  plan,  no 
distributions  will  be  paid  until  the 
Mortgage  itself  has  been  brought  current 
and  the  Mortgagor  has  complied  with  all 
terms  of  the  temporary  payment  plan 
and  any  broader  reinstHtemcnt  plan, 
including  the  completion  of  any 
maintenance  work  or  management 
initiatives. 

(2)  Withdrawal  from  the  reserve  for 
replacements.  If  the  Mortgage  is  more 
than  25  days  delinquent,  the  lender  may 
withdraw  reserve  funds  without  prior 
Commissioner  approval  to  pay  up  to  one 
month's  debt  service  and  Mortgage 
escrows.  The  lender  must  obtain  the 
Commissioner's  written  approval  for 
withdrawals  that,  individually  or 
cumulatively  over  a  12-month  period, 
would  exceed  one  month's  Mortgage 
payment. 

(3)  Suspension  of  deposits  to  the 
reserve  for  replacements.  The  lender 
may  suspend  up  to  six  months  reserve 
deposits  during  any  36-month  period. 
The  lender  must  obtain  the 
Commissioner's  written  approval  for 
suspensions  in  excess  of  six  months 
during  any  36-month  period. 

(4)  Recasting  the  Mortgage.  The  lender 
may  recast  delinquent  principal  and 
interest  over  the  remaining  Mortgage 
term  so  long  as  the  sum  of  the 
outstanding  principal  balance  of  the 
Mortgage  and  the  delinquency  being 
recast  does  not  exceed  the  original 
Mortgage  amount,  and  the  lender 
obtains  the  Commissioner's  written 
approval  before  executing  an  agreement 


permanently  modifying  the  terms  of  the 
Mortgage. 

(b)  For  any  project  comprising  a 
GNMA  pool,  the  lender-issuer  must 
continue  to  pay  the  securities  holders 
the  full  amount  of  scheduled  payments 
due  under  the  securities,  even  if  the 
lender  does  not  collect  the  full  amount 
from  the  Mortgagor. 

(The  information  collection  requirements 
contained  in  paragraph  (a){iv)  of  this  section 
were  approved  by  the  Office  of  Management 
and  Budget  under  control  number  2S02-O\0R]. 

§  255.810    Reinstatement  of  a  defaulted 
mortgage. 

If  the  Mortgagor  cures  Uie  default 
before  the  completion  of  any  foreclosure 
proceedings,  the  insurance  will  continue 
as  if  a  default  had  not  occurred.  The 
Mortgagor  must  pay  all  reasonable 
expenses  that  the  lender  incurs  in 
connection  with  the  foreclosure 
proceedings.  The  lender  must  give 
written  notice  of  reinstatement  to  the 
Commissioner. 

Termination 

§  255.8 1 1    Termination  of  Coinsurance 
Contract 

(a)  The  Contract  of  Coinsurance  will 
terminate  if  any  of  the  following  occurs: 

(1)  The  Mortgage  is  paid  in  full; 

(2)  The  lender  acquires  the  Mortgaged 
property  and  notifies  the  Commissioner 
that  it  will  not  make  a  claim  for 
insurance  benefits; 

(3)  The  Mortgagor  redeems  the 
property  after  foreclosure; 

(4)  A  party  other  than  the  lender 
acquires  the  property  at  a  foreclosure 
8"ie: 

(5)  The  Mortgagor  and  lender  jointly 
request  termination  and  the 
Commissioner  grants  approval;  or 

(6)  The  lender  or  its  successors  or 
assigns  commit  fraud  or  make  a  material 
misrepresentation  to  the  Commissioner 
with  respect  to  the  Contract  of 
Coinsurance  on  the  Mortgage; 

(b)  The  Contract  of  Coinsurance  may. 
at  the  option  of  the  Commissioner,  be 
terminated  in  the  event  of  the 
assignment  or  transfer  of  interest  of  a 
Coinsured  Mortgage  that  does  not  meet 
the  requirements  of  §  25.'j.l06. 

(c)  When  the  Coinsurance  Contract  is 
terminated,  all  of  the  rights  and 
obligations  of  the  Mortgagor  and  the 
lender,  including  the  obligation  to  pay 
MIP.  will  terminate. 

§  255.8 1 2    Notl^  and  date  of  termination 
by  Commissioner. 

The  Commissioner  will  notify  the 
lender  that  the  Contract  of  Coinsurance 
on  a  Mortgage  has  been  terminated  and 
will  establish  the  effective  date  of  the 
termination.  The  termination  date  will 


be  the  last  day  of  the  month  in  which 
any  one  of  the  events  specified  in 
§  2.55.811  occurs. 

Claim  Procedure  and  Payment  of 
Insurance  Benefits 

§  255.8 1 3    Notice  of  election  to  acquire 
property  and  file  a  claim. 

Unless  the  Commissioner  has  given 
the  lender  a  written  extension,  the 
lender  must  notify  the  Commissioner  of 
its  election  to  acquire  the  property  and 
its  intention  to  file  a  claim  for  insurance 
benefits  within  75  days  of  the  date  of 
default.  The  Commissioner  will  approve 
an  extension  of  the  75-day  deadline  if 
the  Commissioner  determines  that  (a) 
the  lender  and  the  Mortgagor  are 
diligently  pursuing  reinstatement  of  the 
Mortgage,  and  (b)  reinstatement  of  the 
Mortgage  and  resolution  of  the  problems 
that  led  to  the  default  are  feasible. 

(The  information  collection  requirements 
contained  in  this  section  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  2502-0041) 

§  255.8 1 4    Acquisition  of  property. 

Unless  the  Commissioner  has  given 
the  lender  a  written  extension,  within  30 
days  after  submitting  the  notice  required 
by  S  255.813,  the  lender  must  start  action 
either  to  foreclose  the  Mortgage  or 
acquire  title  to  the  Mortgaged  property 
through  deed-in-lieu  of  foreclosure.  The 
lender  must  exercise  reasonable 
diligence  in  pursuing  this  action,  and 
must  promptly  report  to  the 
Commissioner  any  developments  that 
might  delay  the  completion  of 
acquisition.  During  the  period  that  the 
lender  controls  the  property,  it  must 
adhere  to  the  Commissioner's 
requirements  for  project  management, 
as  set  forth  in  the  regulatory  agreement 
and  the  Commissioner's  administrative 
procedures. 

§  255.8 1 5    Deed-ln-lleu  of  foreclosure. 

In  lieu  of  starting  or  completing  a 
foreclosure,  the  lender  may  acquire  the 
property  by  voluntary  conveyance  from 
the  Mortgagor.  The  lender  may  accept  a 
deed-in-lieu  of  foreclosure  if: 

(a)  The  Mortgage  is  in  default  at  the 
time  the  deed  is  executed  and  delivered; 

(b)  The  credit  instrument  is  cancelled 
and  surrendered  to  the  Mortgagor; 

(c)  The  Mortgage  of  record  is  satisfied 
as  a  part  of  the  consideration  for  the 
conveyance;  and 

(d)  The  deed  from  the  Mortgagor 
conveys  marketable  title  and  contains  a 
covenant  that  warrants  against  the  acts 
of  the  grantor  and  all  claims  by,  through, 
or  under  the  grantor. 
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§  2SS.8 16    Disposition  of  property  and 
application  for  insurance  tMnefits. 

(a)  After  acquisition  of  marketable 
title  to  the  property,  the  lender  must 
obtain  two  appraisals  of  the  property 
performed  by  independent  appraisers. 
The  lender  must  select  the  appraisers 
from  a  panel  approved  by  the 
Commissioner.  The  appraisals  must 
estimate  the  market  value  of  the 
property,  as  of  the  date  of  acquisition, 
for  its  highest  and  best  use.  The  higher 
of  the  two  appraised  values  shall  be 
deemed  the  appraised  value  for 
purposes  of  this  subpart. 

(b)  After  the  lender  sells  the  property, 
or  at  the  end  of  12  months  from  the  date 
of  acquisition  of  title,  whichever  occurs 
first,  the  lender  may  file  a  claim  for  any 
insurance  benefits  to  which  it  is  entitled 
under  5  255.818.  The  lender  must  file  the 
claim  no  later  than  15  days  after  the 
sale,  or  expiration  of  the  12-month 
period  (whichever  is  applicable),  or 
Mortgage  interest  will  be  curtailed  in 
accordance  with  §  255.819|b). 

(c)  The  lender  must  file  the  claim  on  a 
form  approved  by  the  Commissioner  and 
must  state  the  sale  price  and  the  incbme 
and  expenses  incurred  in  connection 
with  the  acquisition,  repair,  operation, 
and  sale  of  the  property.  The  lender 
niust  also  submit  evidence  in  support  of 
the  claim,  as  prescribed  by  the 
Commissioner,  including  the  appraisals 
required  by  paragraph  (a)  of  this  section, 
and  ledger  records  and  documentation 
for  all  accounts  relating  to  the  Mortgage 
transaction. 

(d)  If  the  property  has  not  been 
disposed  of  when  the  lender  requests 
payment,  the  lender  must  use  the  higher 
of  the  two  appraised  values  of  the 
property  secured  in  accordance  with 
paragraph  (a)  of  this  section  in  its 
notification  to  the  Commissioner,  in  lieu 
of  the  sales  prices. 

(The  information  collection  requirements 
contained  in  paragraph  (c)  of  this  section 
were  approved  by  the  Office  of  Management 
and  Budget  under  control  number  2535-0074) 

§  255.8 1 7    MettKMl  of  payment. 

The  Commissioner  will  pay  insurance 
benefits  in  cash,  unless  the  lender  files  a 
written  request  for  payment  in 
debentures.  If  the  lender  requests 
debentures,  all  of  the  provisions  of  24 
CFR  207.259(e)  will  apply. 

§  255.81 8    Amount  of  payment 

(a)  Except  as  otherwise  provided  in 
§  255.821.  the  basis  for  the  computation 
of  insurance  benefits  will  be: 

(1)  The  principal  balance  of  the 
Mortgage  unpaid  as  of  the  date  of  the 
institution  of  foreclosure  proceedings  or 
^  the  date  of  acquisition  of  the  property 
by  deed-in-lieu  of  foreclosure; 


(2)  Plus  all  items  set  forth  in  §  255.819: 

(3)  Less  all  items  set  forth  in  §  255.820. 

(b)  The  Commissioner  will  pay 
insurance  benefits  equal  to  85  percent  of 
the  amount  computed  under  paragraph 
(a)  of  this  section  if  the  lender  (1)  has 
obtained  no  insurance  of  its  coinsurance 
risk,  (2)  has  insured  50  percent  of  its 
coinsurance  risk  or  (3)  is  a  State 
Housing  Agency  eligible  as  a  lender 
under  §  203.8(b)  of  this  chapter  that 
obtcined  insurance  from  an  authorized 
pub'c  Mortgage  insurer  for  any  portion 
or  all  of  its  coinsurance  risk,  where  the 
Commissioner  finds  an  identity  of 
interest  exists  between  the  State 
Housing  Agency  and  the  public 
Mortgage  insurer. 

(c)  The  Commissioner  will  pay 
insurance  benefits  equal  to  72.25  percent 
of  the  amount  computed  under 
paragraph  (a)  of  this  section  if  the  lender 
has  obtained  insurance  for  either  100 
percent  of  its  coinsurance  risk  or  for  that 
portion  of  its  coinsurance  risk  that 
equals  the  maximum  amount  that  the 
insurer  is  authorized  to  insure. 

(d)  This  paragraph  sets  forth  the 
amount  of  coinsurance  benefits  to^be 
paid  when  the  amount  of  reinsurance 
obtained  by  the  lender  changes.  If 
reinsurance  is  increased  after 
endorsement,  HUD's  insurance  benefits 
will  be  reduced  accordingly.  HUD's 
insurance  benefits  will  not  be  increased 
if  reinsurance  is  reduced  or  cancelled 
after  final  endorsement. 

§  255.819    Items  Included  In  payment 

In  computing  insurance  benefits,  the 
following  items  will  be  added  to  the 
amount  described  in  §  255.818(a)(1): 

(a)  The  amount  of  all  payments  that 
the  lender  made  from  its  own  funds  and 
not  from  project  income  for: 

(1)  Taxes,  special  assessments,  and 
water  bills  that  are  liens  before  the 
Mortgage: 

(2)  Fire  and  hazard  insurance  on  the 
property:  and 

(3)  Any  Mortgage  insuranc^remiums 
paid  after  the  date  of  default. 

However,  HUD  will  not  reimburse  the 
lender  for  any  interest,  late  charge  or 
other  penalties  imposed  because  of  the 
lender's  failure  to  make  the  required 
payments  when  due. 

(b)  An  amount  equivalent  to  Mortgage 
interest  on  the  unpaid  principal  balance 
of  the  Mortgage  on  the  date  the  lender 
initiated  foreclosure  proceedings  or  on 
the  date  the  lender  acquired  title  to  the 
property  through  deed-in-lieu  of 
foreclosure.  This  interest  will  be 
payable  from  the  date  of  default  to  the 
date  of  payment  of  the  insurance 
benefits.  However,  if  the  lender  fails  to 
meet  any  of  the  requirements  of 


§§  255.808.  255.813,  255.814.  255.816(b), 
or  255.821(b)  within  the  specified  time 
(including  any  permissible  extension  of 
time),  the  accrual  of  interest  allowance 
on  the  cash  payment  will  be  curtailed  by 
the  number  of  days  by  which  the 
required  action  was  late. 

(c)  An  amount  not  in  excess  of  two- 
thirds  of  the  costs  of  acquiring  the 
property  actually  paid  by  the  lender  and 
approved  by  the  Commissioner.  These 
costs  may  not  include  loss  or  damage 
resulting  from  the  invalidity  or 
unenforceability  of  the  Mortgage  lien  or 
the  unmarketability  of  the  Mortgagor's 
title. 

(d)  Reasonable  payments  that  the 
lender  made  from  its  own  funds  and  not 
from  project  income  for: 

(1)  Preservation,  operation  and 
maintenance  of  the  property; 

(2)  Repairs  necessary  to  meet  the 
objectives  of  the  HUD  minimum 
property  standards,  those  reiquired  by 
local  law.  and  additional  repairs  that 
HUD  specifically  approved  in  advance; 
and 

(3)  Expenses  in  connection  with  the 
sale  of  the  property. 

§  255.820    Items  deducted  from  payment 

In  computing  insurance  benefits,  the 
following  items  will  be  deducted  from 
the  amount  described  in  §  255.818(a)(1): 

(a)  An  amount  equal  to  five  percent  of 
the  outstanding  principal  balance  of  the 
Mortgage  on  the  date  the  lender 
instituted  foreclosure  proceedings  or 
acquired  title  to  the  property  through 
deed-in-lieu  of  foreclosure. 

(b)  All  amounts  received  by  the  lender 
on  account  of  the  mortgage  after  the 
institution  of  foreclosure  proceedings  or 
after  acquisition  of  the  property  through 
deed-in-lieu  of  foreclosure  after  default, 
and  any  other  reimbursement  to  the 
lender,  other  than  under  the 
Coinsurance  Contract. 

(c)  All  cash  or  funds  related  to  the 
Mortgaged  property  that  the  lender 
holds  (or  to  which  it  is  entitled), 
including  deposits  and  escrows  made 
for  the  account  of  the  Mortgagor. 
However,  for  any  Mortgage  comprising  a 
GNMA  pool,  this  deduction  must 
exclude  any  funds  in  the  lender-issuer's 
custodial  accounts  and  collateral  which 
fund  a  GNMA  Deposit  Agreement 
relating  to  the  lender-issuer's  loss 
exposure  during  the  GNMA  Indemnity 
Period. 

(d)  The  amount  of  any  undrawn 
balance  under  a  letter  of  credit  that  the 
lender  accepted  in  lieu  of  a  cash  deposit 
for  an  escrow  agreement; 

(e)  Any  net  income  from  the 
Mortgaged  properly  that  the  lender 
received  after  the  date  of  default; 
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(f)  The  proceeds  from  the  sale  of  the 
project,  or  the  appraised  value  of  the 
project  as  provided  in  §  255.816,  as 
follows: 

(1)  If  the  lender  disposes  of  the  project 
through  a  negotiated  sale,  the  amount 
deducted  will  be  the  higher  of  the  sales 
price  or  the  appraised  value. 

(2)  If  the  lender  disposes  of  the  project 
through  a  competitive  bid  procedure 
approved  by  the  Commissioner,  the 
amount  deducted  will  be  the  sale  price, 
even  if  it  is  lower  than  the  appraised 
value. 

(3)  If  the  lender  has  not  disposed  of 
the  project  within  12  months  from  the 
date  of  acquisition,  the  amount  deducted 
will  be  the  appraised  value. 

(g)  Any  and  all  claims  that  the  lender 
has  acquired  in  connection  with  the 
acquisition  and  sale  of  the  property. 
Claims  include,  but  are  not  limited  to, 
returned  premiums  from  cancelled 
insurance  policies,  interest  on 
investments  of  reserve  for  replacement 
funds,  tax  refunds,  refunds  of  deposits 
left  with  utility  companies,  and  amounts 
received  as  proceeds  of  a  receivership. 

!>  255.821     Amount  of  payment  for  certain 
mortgages  covering  property  rehabilitated 
witti  assistance  under  24  CFR  Part  51 1  or 
Part  850. 

(a)  The  provisions  of  this  section 
apply  to  Mortgages  covering  properties 
rehabilitated  with  assistance  under  Part 
511  or  Part  850  of  this  title  which  the 
Commissioner  has  coinsured  under  this 
part. 

(h)  Insurance  benefits  under  this 
section  shall  be  payable  on  the  date  of 
acquisition  of  marketable  title  to  the 
property  securing  a  defaulted  Mortgage, 
in  accordance  with  §  255.814.  The 
benefits  shall  equal  the  sum  of  (1)  90 
percent  of  the  unpaid  principal  balance 
of  the  Mortgage  on  the  date  of  the 
institution  of  foreclosure  proceedings  or 
on  the  date  of  acquisition  of  the  property 
through  deed-in-lieu  of  foreclosure  and 
(2)  90  percent  of  the  interest  arrears 
under  the  Mortgage  on  the  date 
insurance  benefits  under  this  section  are 
paid.  The  lender  must  file  with  the 
Commissioner  a  claim  for  benefits  under 
this  section  no  later  than  15  days  after 
acquisition  of  title,  or  mortgage  interest 
will  be  curtailed  in  accordance  with 
Section  255.819(b). 

(c)  Upon  acquisition  of  title,  the  lender 
niust  obtain  two  appraisals  of  the 
properly,  as  provided  in  §  255.816(a). 

(d)  Within  30  days  after  the  earlier  of 
the  date  of  sale  of  the  property  or  the 
expiration  of  12  months  from  the  date  of 
acquisition  of  title,  the  lender  shall  remit 
to  the  Commissioner  for  the  credit  of  the 
General  Insurance  Fund: 


(1)  90  percent  of  the  net  proceeds  of 
the  property  determined  in  accordance 
with  this  paragraph  after  the  lender  sells 
the  property  or  after  the  expiration  of  12 
months  from  the  date  of  acquisition  of 
title,  whichever  comes  first.  For 
purposes  of  this  paragraph,  the  net 
proceeds  of  the  property  will  be 
determined  by  adding  the  items  referred 
to  in  §255.820  except  that  (A)  the  item 
referred  to  in  §  255.820(a)  will  not  be 
added,  and  (B)  references  in  §  255.420(f) 
to  amounts  to  be  deducted  and 
appraisals  under  §  255.816(a)  will  mean 
amounts  to  be  added  and  appraisals 
under  paragraph  (c)  of  this  section,  and 
by  subtracting  the  item  referred  to  in 
§  255.819  (except  that  the  full  amount  of 
the  costs  of  acquiring  the  property, 
instead  of  two-thirds  as  specified  in 
§  255.819(c).  will  be  subtracted).  The 
lender  must  furnish  information  with 
respect  to  the  net  proceeds  of  the 
property  under  this  paragraph  on  a  form 
approved  by  the  Commissioner  and 

(2)  Interest  on  the  amount  required  to 
be  remitted  under  paragraph  (d)(1)  of 
this  section,  calculated  for  the  period 
from  the  date  of  payment  of  insurance 
benefits  under  this  section  to  the  date  of 
remittance,  at  a  rate  that  is  two 
percentage  points  above  the  rate  of  the 
current  value  of  funds  to  the  United 
States  Treasury  (set  in  conformity  with 
the  Treasury  Fiscal  Requirements 
Manual). 

(e)  Any  remittance  required  under  this 
section  that  is  paid  to  the  Commissioner 
more  than  30  days  after  the  earlier  of  the 
date  of  the  sale  of  the  property  or  the 
expiration  of  12  months  from  the  date  of 
acquisition  of  title:  (1)  Must  include  a 
late  charge  of  four  percent  of  the  amount 
of  the  remittance  due;  and 

(2)  will  be  subject  to  interest  from  the 
appropriate  due  date  at  a  rate  that  is 
two  percentage  points  above  the  rate  of 
the  current  value  of  funds  to  the  United 
States  Treasury  (set  in  conformity  with 
the  Treasury  Fiscal  Requirements 
Manual). 

(The  information  collection  requirements 
contained  in  paragraph  (d)(1)  of  this  section 
were  approved  by  the  Office  of  Management 
and  Budget  under  control  number  2535-0074) 

§255.822    [Reserved] 

Remedies  for  Default  by  a  Lender-Issuer 
Under  the  Government  National 
Mortgage  Association  (GNMA) 
Mortgage-Backed  Securities  Program 

§  255.823    Indemnification  of  GNMA. 

(a)  If.  after  the  Commissioner  pays  a 
coinsurance  claim,  the  lender-issuer 
fails  to  pay  the  full  amount  owed  to  a 
holder  of  securities  guaranteed  by 
GNMA  and  backed  by  a  Coinsured 
Mortgage,  the  Commissioner  will 


reimburse  GNMA  for  the  amounts 
GNMA  must  pay  securities  holders  as  a 
result  of  the  lender's  default  in  payment. 

(b)  This  amount  .=:ill  not  exceed  15 
percent  or  27.75  percent  (whichever  is 
appropriate)  of  the  amount  computed 
under  §  255.818,  plus  the  amount 
computed  under  §  255.820(a).  except 
that,  in  the  case  of  mortgages  for  which 
insurance  benefits  are  payable  under 
§  255.821,  the  amount  will  not  exceed  10 
percent  of  the  unpaid  principal  balance 
and  10  percent  of  the  interest  arrears 
under  the  mortgage  determined  under 
§  255.821(b).  The  Commissioner  will 
make  payment  in  cash.  After  payment 
by  the  Commissioner,  the  lender-issuer 
will  have  no  claim  against  the 
Commissioner  for  any  such  funds. 

§  255.824    Withdrawal  of  lender  approvaL 

If  the  Commissioner  is  required  to 
make  payments  to  GNMA  because  of 
the  lender-issuer's  failure  to  pay  any 
amount  owed  to  a  holder  of  GNMA 
securities  backed  by  a  Coinsured 
Mortgage,  the  Commissioner  may 
request  that  the  Mortgagee  Review 
Board  withdraw  approval  of  the  lender- 
issuer  as  a  HUD-approved  mortgagee, 
under  the  provisions  of  Part  25  of  this 
title. 

§  255.825    HUD  recourse  against  lender- 
issuer. 

If  the  Commissioner  is  required  to 
make  payments  to  GNMA  because  of 
the  lender-issuer's  failure  to  pay  any 
amount  owed  to  a  holder  of  GNMA 
securities  backed  by  a  Coinsured 
Mortgage,  the  lender-issuer  wnll  be 
liable  for  reimbursing  the  Commissioner 
for  the  payments. 

§  255.826    GNMA  right  to  assignment 

If  the  lender-issuer  defaults  on  its 
obligations  under  the  GNMA  Mortgage- 
Backed  Securities  (MBS)  Program, 
GNMA  will  have  the  right, 
notwithstanding  the  requirements  of 
§  255.106.  to  cause  all  Coinsured 
Mortgages  held  in  GNMA  pools  by  the 
defaulting  coinsuring  lender-issuer  to  be 
assigned  to  another  GNMA-approved 
coinsuring  lender-issuer  or  to  itself. 

(a)(1)  For  any  Coinsured  Mortgage 
that  is  not  in  default  and  is  held  by  a 
defaulting  lender-issuer.  GNMA  will 
first  attempt  to  have  the  Mortgage 
assigned  to  another  eligible  coinsuring 
lender  by  soliciting  offers  to  assume  the 
defaulting  lender-issuer's  rights  and 
obligations  under  the  Mortgage  from 
those  eligible  coinsuring  lenders  that  are 
indicated  on  a  periodically  updated 
listing  furnished  to  GNMA  by  the 
Commissioner  and  that  are  also  GNMA 
issuers. 
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(2)  If  GNMA  rejects  all  offers  or  no 
offers  are  received.  GNMA  will  have  the 
right  to  perfect  an  assignment  of  the 
Mortgage  to  itself. 

(b)  For  any  Coinsured  Mortgage  that 
is  in  default  and  held  by  a  defaulting 
lender-issuer.  GNMA  will  have  the  right 
to  perfect  an  assignment  of  the 
Coinsured  Mortgage  directly  to  itself 
before  extinguishing  the  Mortgage  by 
completion  of  foreclosure  action  or 
acquisition  of  title  by  deed-in-lieu  of 
foreclosure. 

(c)  GNMA.  as  assignee,  will  give  the 
Commissioner  written  notice  within  30 
days  after  taking  a  Mortgage  by 
assignment  in  accordance  with  this 
section,  in  order  to  allow  an  appropriate 
endorsement  and  necessary  changes  in 
the  Commissioner's  records. 

(d)  The  Commissioner  will  endorse 
any  Mortgage  assigned  to  GNMA  as 
provided  by  this  section  for  full 
insurance  effective  as  of  the  date  of 
assignment  in  accordance  with  the 
appropriate  provisions  of  24  CFR  Part 
207.  Any  future  insurance  claim  by 
GNMA  or  any  assignment  of  the  fully 
insured  Mortgage  will  be  governed  by 
the  appropriate  provisions  of  24  CFR 
Part  207.  except  that  any  payment  will 
be  made  in  cash  instead  of  debentures. 

$  2S5.827     GNMA  right  to  claim 
coinsurance  benefits  after  lender-issuer's 
acqiftsition  of  Utle. 

(a)  If.  as  a  result  of  a  default  by  a 
lender-issurer  on  its  obligations  under 
the  CNMA  Mortgage-Backed  Securities 
(MBS)  program.  GNMA  must  pay  any 
amount  owed  to  a  securities  holder, 
GNMA.  as  substitute  lender-issuer,  shall 
be  entitled  to  file  a  claim  for.  and  to 
receive,  coinsurance  benefits  in 
accordance  with  this  subpart.  GNMA 
may  file  a  claim  with  the  Commissioner 
immediately  upon  its  declaration  of  the 
lender-issuer's  default  under  the  GNMA 
MBS  program,  if  (1)  the  defaulting 
lender-issuer  has  acquired  legal  title  to 
property  previously  covered  by  a 
Coinsured  Mortgage  ("coinsured 
property"),  but  has  not  received 
coinsurance  benefits  under  this  subpart, 
and  (2)  the  defaulting  lender-issuer 
cannot  or  will  not  convey  legal  title  to 
the  coinsured  property  to  GNMA. 
GNMA  may  file  such  a  claim, 
notwithstanding  the  requirements  of 
S  255.816(b)  that  claims  be  submitted 
after  the  sale  of  the  coinsured  property 
or  the  expiration  of  12  months  from  the 
acquisition  of  title.  The  claim  shall  be 
based  upon  property  appraisals 
obtained  by  the  lender-issuer  at  the  time 
of  acquisition  of  title  or.  in  the  absence 
of  such  appraisals,  upon  appraisals 
obtained  by  GNMA  after  default  of  the 
lender-issuer.  The  lender-issuer  will 


have  no  claim  against  the  Commissioner 
for  any  payment  made  under  this 
section. 

(b)  If.  as  a  result  of  the  lender-issuer's 
default,  the  full  amount  paid  by  GNMA 
to  one  or  more  securities  holders 
exceeds  the  amount  of  coinsurance 
benefits  paid  by  the  Commissioner  to 
GNMA  under  paragraph  (a)  with  respect 
to  the  Coinsured  Mortgage  that  backed 
the  securities,  the  Commissioner  shall 
reimburse  GNMA  for  such  additional 
amount  in  accordance  with  §  255.823(b). 

(c)  For  any  Coinsured  Mortgage  that  is 
to  be  included  in  a  GNMA  MBS  pool, 
GNMA  shall  obtain  an  assignment  by 
contract  of  any  future  right  of  the  lender- 
issuer  to  collect  coinsurance  benefits  on 
the  Coinsured  Mortgage  following  the 
lender-issuer's  acquisition  of  legal  title 
to  the  underlying  coinsured  property  on 
behalf  of  securities  holders  and  GNMA. 
Such  assigment  shall  become  effective 
upon  default  by  any  lender-issuer  after 
its  acquisition  of  legal  title  to  the 
coinsured  property. 

(d)  If  the  lender-issuer  is  unable  or 
unwilling  to  transfer  legal  title  to  the 
coinsured  property  promptly  to  GNMA, 
GNMA  shall  take  all  necessary  and 
appropriate  action  to  obtain  legal  title  to 
the  property.  Upon  receipt  of  legal  title, 
GNMA  shall  convey  the  coinsured 
property  to  the  Commissioner.  In  the 
event  GNMA  cannot  acquire  legal  title, 
GNMA  shall  transfer  to  the 
Commissioner  any  other  rights  or 
interests  it  possesses  in  the  coinsured 
property. 

(e)  GNMA  shall  reimburse  the 
Commissioner,  in  an  amount  not  to 
exceed  the  amount  of  any  payment  by 
the  Commissioner  to  GNMA  under 
paragraph  (a),  if  the  Commissioner  is 
required  to  pay  coinsurance  proceeds 
under  this  subpart  to  any  part  other  than 
GNMA  with  respect  to  the  Coinsured 
Mortgage. 

PART  207— MULTIFAMILY  HOUSING 
MORTGAGE  INSURANCE 

2.  The  authority  citation  for  Part  207 
continues  to  read  as  follows: 

Authority:  Sees.  207.  211.  of  the  National 
Housing  Act  (12  U.S.C.  1713. 1715b);  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535  (d)). 

3.  The  introductory  text  of  §  207.27  (a) 
is  revised  to  read  as  follows: 

S  207.27    Certlf  Icataa  of  actual  cost 

(a)  The  mortgagor's  certificate  of 
actual  cost,  in  a  form  prescribed  by  the 
Commissioner,  shall  be  submitted  upon 
completion  of  the  physical 
improvements  to  the  satisfaction  of  the 
Commissioner  and  before  final 
endorsement,  except  that  in  the  case  of 


a  transaction  under  §  207.32a.  where  the 
commitment  provides  for  completion  of 
specified  repairs  after  endorsement  as 
provided  in  §  207.32a(a),  a  supplemental 
certificate  of  actual  cost  will  be 
submitted  covering  any  such  repairs. 
The  certificate  shall  show  the  actual 
cost  to  the  mortgagor,  after  deduction  of 
any  kickbacks,  rebates,  trade  discounts, 
or  other  similar  payments  to  the 
mortgagor,  or  to  any  of  its  officers, 
directors,  stockholders,  or  partners,  of: 

*  *        *        *        • 

4.  Section  207.32a  is  amended  by 
revising  paragraphs  (a)(1),  (b)(1),  (c),  (g). 
and  (h),  and  by  adding  a  new  paragraph 
(m),  to  read  as  follows  (b)  introductory, 
text  is  set  out  for  the  purpose  of  clarity: 

§  207.32a    ElitfblMty  of  mortgages  on 
existing  projects. 

*  «         *         *         • 

(a)  Application,  commitment, 
inspection  and  required  fees — 

(1)  Application.  An  application  for  a 
conditional  or  firm  commitment  for 
insurance  of  a  mortgage  on  a  project 
shall  be  submitted  by  the  sponsor  and 
an  approved  mortgagee.  Such 
application  shall  be  submitted  to  the 
local  HUD  office  on  an  FHA  approved 
form.  No  application  shall  be  considered 
unless  accompanied  by  the  exhibits 
required  by  the  form.  An  application 
may.  at  the  option  of  the  applicant,  be 
submitted  for  a  firm  commitment 
omitting  the  conditional  commitment 
stage.  An  application  may  be  made  for  a 
commitment  which  provides  for  the 
insurance  of  the  mortgage  upon 
completion  of  the  improvements  or  for  a 
commitment  which  provides,  in 
accordance  with  standards  established 
by  the  Commissioner,  for  the  completion 
of  specified  repairs  and  improvements 
after  endorsement. 

*  •        •        •        • 

(b)  Maximum  mortgage  amounts — 
general.  In  addition  to  the  limitations  in 
paragraphs  (c)  and  (d)  of  this  section,  a 
mortgage  may  not  involve  a  prinicipal 
obligation  in  excess  of  the  lesser  of  the 
following: 

(1)  85  percent  of  the  Commissioner's 
estimate  of  the  value  of  the  project, 
except  that  (i)  with  respect  to  a 
cooperative  project,  a  mortgage  may  not 
involve  a  principal  obligation  in  excess 
of  90  percent  of  the  Commissioner's 
appraised  value  of  the  project  for 
continued  use  as  a  cooperative  and  (ii) 
with  respect  to  a  project  that  meets  the 
eligibility  requirements  of  paragraph  (k) 
or  paragraph  (I)  of  this  section,  a 
mortgage  may  not  involve  a  principal 
obligation  in  excess  of  90  percent  of  the 
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Commissioner's  estimate  of  the  value  of 
the  project; 

*        *        *        *       [  * 

(c)  Maximum  mortgage  amounts — 
property  to  be  acquired.  If  the  project  is 
to  be  acquired  by  the  mortgagor  and  the 
purchase  price  is  to  be  financed  with  the 
insured  mortgage,  the  maximum 
mortgage  amount  shall  not  exceed  85 
percent  (90  percent  for  a  cooperative 
project  or  a  project  that  meets  the 
eligibility  requirements  contained  in 
paragraph  (k)  or  paragraph  (1)  of  this 
section)  of  the  cost  of  acquisition  as 
determined  by  the  Commissioner.  The 
cost  of  acquisition  shall  consist  of  the 
following  items,  the  eligibility  and 
amounts  of  which  must  be  determined 
by  the  Commissioner: 

(1)  Purchase  price  as  indicated  in  the 
purchase  agreement; 

(2)  An  amount  for  the  initial  deposit  to 
the  Rest  rve  Fund  for  Replacements; 

(3)  Reosonable  and  customary  legal, 
organization,  title  and  recording 
expenses,  cooperative  marketing  fees, 
and  allowable  fees  including  discounts 
charged  by  the  mortgagee; 

(4)  The  estimated  repair  cost,  if  any; 
and 

(5)  Architect's,  municipal  inspection 
and  engineering  fees. 
***** 

(g)  Eligible  property  in  older  declining 
urban  areas  and  cooperative  projects.  In 
addition  to  meeting  the  requirement  in 
paragraph  (f)(5]  and  other  applicable 
requirements  of  this  section,  the 
maximum  mortgage  amount  for  an 
existing  project  to  be  purchased  or 
refinanced  in  an  older,  declining  urban 
area,  or  for  a  cooperative  project,  shall 
be  limited  by  the  lowest  of  paragraphs 
(b)(1),  (b)(2).  (c)  or  (d)(2)  of  this  section. 

(h)  Occupancy  requirements.  (1)  The 
requirements  contained  in  §  207.20(a) 
shall  not  apply  to  a  mortgage  insured 
pursuant  to  a  commitment  issued  in 
accordance  with  this  section  if  the 
Commissioner  determines  that  the 
project  is  intended  primarily  for 
occupancy  by  the  elderly  or 
handicapped  and  is  not  compatible  with 
occupancy  by  families  with  children. 

(2)  With  respect  to  a  cooperative 
project,  at  least  70  percent  of  the  total 
units  in  the  project  must  be  subscribed 
to  on  a  cooperative  basis  before 
endorsement  of  the  mortgage  for 
insurance  by  the  Commissioner. 
***** 

(m)  Additional  eligibility 
requirements  for  cooperative  projects. 
For  those  projects  in  which  the 
mortgagor  is  a  nonprofit  cooperative 
ownership  housing  corporation  or 
nonprofit  cooperative  ownership 
housing  trust,  where  permanent 


occupancy  of  the  dwellings  is  restricted 
to  members  of  such  corporation  or  to 
beneficiaries  of  such  trust:  (1)  The 
mortgagor  must  be  regulated  or 
supervised  under  State  laws  or  by  a 
political  subdivision  of  a  State,  or 
agencies  thereof:  (2)  a  General 
Operating  Reserve  must  be  established 
and  maintained,  in  accordance  with 
standards  establishd  by  the 
Commissioner,  throughout  the  period 
that  the  mortgage  insurance  is  in  force; 
and  (3)  the  mortgage  will  be  accepted 
for  insurance  only  where  the 
Commissioner  determines  that: 

(i)  The  conversion  of  the  property  to 
coopAative  ownership  is  sponsored  by 
a  bona  fide  tenants'  organization 
representing  a  majority  of  the 
households  in  the  project; 

(ii)  Continuation  of  the  property  as 
rental  housing  is  unnecessary  to  assure 
adequate  rental  housing  opportunities 
for  low  and  moderate  income  people  in 
the  community;  or 

(iii)  Continuation  of  the  property  as 
rental  housing  would  have  an 
undersirable  and  deleterious  effect  on 
the  surrounding  neighborhood. 

Dated:  June  14, 1985. 
Janet  Hale, 

Acting  General  Deputy  Assistant  Secretary 

for  Housing — Deputy  Federal  Housing 

Commissioner. 

(FR  Doc.  85-15016  Filed  6-21-85;  8:45  am] 
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Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  590 

(Docket  No.  R-85-1177;  FR  1624] 

Urban  Homesteading  Program; 
Deregulation  and  Implementation  of 
1983  Statutory  Amendments 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Final  rule. 

SUMI^ARY:  This  rule  revises  procedures 
governing  the  Urban  Homesteading 
Program  to:  (1)  Eliminate  or  reduce 
burdensome  requirements;  (2) 
strengthen  controls  on  fraud,  waste  and 
mismanagement;  and  (3)  implement 
amendments  required  by  the  Housing 
and  Urban-Rural  Recovery  Act  of  1983, 
Pub.  L.  98-181  (the  1983  Act). 
EFFECTIVE  DATE:  August  2, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Burk,  Director,  Urban 
Homesteading  Program,  Department  of 
Housing  and  Urban  Development,  Room 


7168,  451  Seventh  Street  SW.. 
Washington,  D.C.  20410.  (202)  755-5324. 
(This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  810  of  the  Housing  and 
Community  Development  Act  of  1974 
authorizes  HUD  to  reimburse  the 
appropriate  agency's  housing  loan  fund 
for  properties  acquired  from  HUD's, 
VA's  or  FmHA's  inventory  of  single 
family  housing  for  use  by  States  or  units 
of  general  local  government  in  the 
Urban  Homesteading  Program.  On  July 
5, 1984,  HUD  published  in  the  Federal 
Register  (49  FR  27572)  a  Notice  of 
Proposed  Rulemaking  to  amend  24  CFR 
Part  590,  Urban  Homesteading,  to:  (1) 
Eliminate  or  reduce  burdensome 
requirements;  (2)  strengthen  controls  on 
fraud,  waste  and  mismanagement;  and 
(3)  implement  amendments  required  by 
the  1983  Act.  (This  part  is  not  applicable 
to  either  the  Multifamily  Urban 
Homesteading  Demonstration  or  the 
Local  Property  Urban  Homesteading 
Demonstration.) 

As  a  result  of  public  comment  and 
HUD's  own  review  of  the  proposed  rule, 
this  final  rule  makes  two  substantive 
modifications  to  the  proposed  rule  that 
are  intended  further  to  simplify  program 
administration.  This  preamble  also 
includes  some  HUD  suggestions  aimed 
at  reducing  the  administrative  burden  of 
several  new  provisions  required  by  the 
1983  Act.  The  specific  changes  and 
suggestions  are  discussed  in  the 
Discussion  of  Comments  section. 

The  Proposed  Rule 

The  proposed  rule  suggested 
simplifying  the  process  of  designating  an 
urban  homesteading  neighborhood  and 
provided  for  streamlined  applications 
featuring  certifications  of  compliance 
with  certain  responsibilities,  rather  than 
excessive  paperwork  submissions  and 
time-consuming  HUD  front-end  reviews. 
These  and  numerous  technical  changes 
eliminated  duplicative  and  burdensome 
requirements. 

The  rule  also  proposed  stronger  HUD 
monitoring  and  compliance  efforts  to 
enable  the  Department  quickly  to  detect 
and  correct  instances  of  fraud,  waste 
and  mismanagement. 

As  required  by  the  Housing  and 
Urban-Rural  Recovery  Act  of  1983,  the 
proposed  rule  provided  for  a  priority  in 
favor  of  those  prospective 
homesteaders:  (1)  Whose  current 
housing  fails  to  meet  applicable  local 
health  and  safety  standards,  including 
overcrowding;  (2)  who  currently  pay  in 
excess  of  30  percent  of  adjusted  income 
(as  determined  by  application  of 
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stanJurds  employed  in  the  section  8 
program  at  24  CFR  Part  813)  for  rent, 
including  reasonabk  utilities  as 
reflected  in  the  schedule  of  utility 
allowances  for  the  Section  8  Existing 
Housing  Program:  and  (3)  who  have 
little  prospect  of  obtaining  improved 
housing  within  the  foreseeable  future 
through  means  other  than  homesteading. 
The  proposed  rule  also  included  the 
implementation  of  1983  amendments 
that  preclude  current  homeowners  from 
being  prospective  homesteaders  and 
extend  from  18  months  to  three  years 
the  time  permitted  for  homesteaders  to 
make  all  repairs  necessary  for  the 
property  to  meet  all  applicable  local 
standards  for  decent,  safe,  and  sanitary 
housing.  In  addition,  the  proposed  rule 
raised  the  waivable  limitation  on  the 
value  of  properties  transferable  with 
section  810  reimbursement  from  $15,000 
per  single  family  property  to  $20,000. 

Discussion  of  Comments 

HUD  received  seven  comments:  Five 
from  cities,  one  from  a  county,  and  one 
from  a  HUD  Field  Office.  The  principal 
issues  raised  are  summarized  below, 
together  with  HUD's  response. 

A.  Special  Priority  (§  590.7(b)i2l(iii)) 

Four  of  the  commenters  stated  that 
implementation  of  the  special  priority 
would  dramatically  increase  the 
administrative  burden  of  the  program. 
One  conunenter  stated  that  staff  time  to 
conduct  the  homesteader  selection 
process  has  more  than  doubled  since  the 
city  implemented  priority  screening. 

The  special  priority  is  a  new  feature 
of  the  Urban  Homesteading  Program 
added  by  the  1983  Act.  In  the  following 
discussion  of  specific  points  raised  in 
various  comments,  the  Department  has 
tried  to  suggest  methods  of  reducing  the 
administrative  burden. 

1.  Lotteries 

One  commenter  stated  that  the 
priority  provisions  could  present  a 
problem  for  Local  Urban  Homesteading 
Agencies  (LUIlAs)  that  hold  lotteries  to 
select  homesteaders.  Under  this 
commenter's  lottery  system, 
prpscreening  can  be  kept  to  a  minimum 
until  a  number  of  potential 
homesteaders  are  drawn:  then  in-depth 
eligibility  screening  is  required  only  for 
those  selected. 

Although  special  priority  is  required 
by  section  810(b)(7)(A)  of  "the 
authorizing  legislation,  the  statute  does 
not  require  LUHAs  to  use  lotteries  in 
their  equitable  procedures  for 
homesteader  selection.  For  LUHAs  that 
use  lotteries,  the  Department  notes  that 
a  lottery  need  not  be  limited  to 
candidates  who  are  finally  determined 


to  meet  all  eligibility  and  special  priority 
criteria.  A  LUHA  could,  for  example, 
devise  a  prescreening  checklist  to 
eliminate  candidates  that  clearly  do  not 
meet  the  priority,  hold  a  lottery  in  which 
the  names  of  a  number  of  potential 
homesteaders  are  drawn  in  order,  and 
then  do  an  in-depth  review  of  the 
winners'  qualifications  (following  the 
order  of  the  lottery  drawing)  until  a 
sufficient  number  of  priority  candidates 
for  the  properties  available  is  obtained. 

2.  Substandard  Housing 

Two  commenters  stated  that  the 
priority  criterion  concerning  whether 
prospective  homesteaders  are  occupying 
substandard  housing  imposes  an 
enormous  administrative  burden  on 
local  resources.  One  local  agency  said 
that  the  rule  would  require  pre- 
qualifying  inspections  for  dozens  of 
dwellings,  when  present  staff  is  barely 
sufficient  for  a  limited  "on  complaint 
only"  program  of  inspection. 

The  Department  suggests  LUHAs 
may  want  to  develop  a  questionnaire  for 
use  by  prospective  homesteaders  who 
believe  they  meet  the  priority.  The 
questionnaire  could  contain  a  checkoff 
list  of  defects  that  would  have  to  exist 
before  a  determination  could  be  made 
that  the  housing  is  substandard.  By 
developing  this  prescreening  device, 
LUHAs  may  be  able  to  avoid  an 
excessive  number  of  actual  inspections, 
and  only  inspect  those  properties  the 
checklist  indicates  may  qualify. 

3.  Income 

Two  commenters  opposed  the  priority 
provision's  exclusion  of  prospective 
homesteaders  who  are  receiving  section 
8  assistance,  based  on  the  fact  that  they 
are  paying  30  percent  of  income  for 
shelter — but  not  more —  and  thus  fall 
just  outside  of  the  statute's  requirement 
that  the  prospective  homesteader  pay  in 
excess  of  30  percent  of  adjusted  income 
for  shelter.  Both  commenters  expressed 
the  concern  that  the  inability  of  these 
families  to  participate  locks  them  into 
subsidized  housing,  rather  than  allowing 
them  the  opportunity  to  break  out  of  the 
welfare  cycle  and  enter  the  economic 
mainstream. 

The  Department  acknowledges  that 
the  statutory  priority  makes  it  difficult 
for  section  8  recipients  to  become 
homesteaders.  However,  establishment 
of  the  priority  does  not  totally  exclude 
section  8  applicants.  While  anyone 
entitled  to  the  priority  must  be  given  the 
option  to  homestead  before  other 
prospective  homesteaders,  there  may  be 
times  when  a  locality  does  not  receive 
an  application  from  a  prospective 
homesteader  who  qualifies  for  the 
priority,  or  when  prospective 


homesteaders  reject  properties  currently 
in  the  inventory.  While  this  situation 
may  be  rare,  in  the  absence  of  a 
qudlified  priority  candiate  for  a 
particular  property,  the  State  or  locality 
could  award  the  property  to  an  eligible 
section  6  assisted  prospective 
homesteader.  (Under  section  8 
requirements,  a  section  8  homesteader 
would  then  lose  his  or  her  section  8 
benefits.) 

One  commenter  suygesJed  that 
prospective  homesteaders  meeting  all 
three  elements  of  the  priority  could  not 
meet  underwriting  standards  for  the 
necessary  rehabilitation  loans.  One  city 
stated  that  the  number  of  prospective 
homesteaders  disqualified  at  the 
underwriting  stage  was  twice  as  great  as 
the  number  that  usually  had  been 
disqualified  before  the  priority  was 
adopted.  It  was  alleged  in  the  comment 
that  ninety  percent  of  all  prospective 
homesteaders  who  did  not  meet  the 
three  priority  qualifications  had  incomes 
below  80  percent  of  median  and  had 
never  been  homeowners.  Many  of  these 
were  from  two  of  the  commenting  city's 
target  groups — female  heads  of 
households  and  minorities.  To  eliminate 
these  families  from  participation  j»  the 
program,  the  city  argued,  is  to  elfTmnate 
groups  that  are  often  targeted  for  other 
social  welfare  programs — programs  that 
do  not  go  nearly  so  far  as  the  Urban 
Homesteading  Program  in  improving  the 
social  and  economic  status  of  lower 
income  persons. 

Since  a  priority  candidate  should  be 
needier  than  one  who  does  not  qualify 
for  the  priority  (even  though  an 
individual  who  does  not  qualify  may 
still  be  needy),  the  priority  assures  that 
scarce  resources  go  to  the  neediest  first. 
As  indicated  earlier,  if  there  is  no 
eligible  priority  candidate,  the  State  or 
locality  may  award  the  property  to 
another,  non-priority  candidate. 

4.  Prospects  for  Housing  Within  the 
Foreseeable  Future 

One  commenter  suggested  considering 
such  personal  factors  as  the  prospective 
homesteader's  past  income  history, 
future  income  potential,  and  family  size 
in  determining  his  or  her  chances  of 
obtaining  standard  housing  in  the 
foreseeable  future  without 
homesteading.  The  commenter 
advocated  use  of  these  factors  in  lieu  of 
factors  that  affect  everyone  equally, 
such  as  vacancy  rates,  rent  rates,  or  the 
prevalence  of  substandard  housing  in 
the  local  housing  market. 

HUD  agrees  that  long-term  factors 
specific  to  the  particular  individual  or 
family,  such  as  the  one  suggested  by  the 
commenter.  are  appropriate  for 
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consideration  in  determining  a 
prospective  homesteader's  ability  to 
obtain  standard  housing  within  the 
foreseeable  future  without 
homesteading.  However,  this 
determination  must  be  made  in  relation 
to  the  housing  market  in  the  particular 
locality,  and  therefore  factors  such  as 
vacancy  rates,  availability  of  standard 
housing  of  a  size  suitable  for  the 
individual  or  family.land  area  rent  levels 
are  also  indispcnsab  le  elements  of  this 
determination. 

5.  Combined  Fffect  c  f  the  Three  Priority 
Elements 

One  commenfer  suggested  that  the 
statuldy  Lin;ua;jt,'  leaves  open  the 
possible  iiitiirpretation  that  a 
prospective  homesteader  need  only 
meet  any  one  of  the  three  criteria. 
Limiting  the  program  to  prospective 
homesteaders  whose  incomes  do  not 
exceed  80  percent  of  median,  it  was 
suggested,  would  be  a  more  expedient 
and  fairer  guideline  for  targeting  the 
Urban  Homesteading  Program  than  is 
the  proposed  special  priority. 
Furthermore,  another  commenter 
complained  that  the  difficulty  of  finding 
an  eligible  priority  candidate  was 
compounded  by  the  interaction  of  the 
"income  requirement"  with  the 
requirement  that  the  prospective 
homesteader  be  living  in  substandard 
housing.  The  commenter  claimed  that  if 
a  prospective  homesteader  was  paying 
in  excess  of  30  percent  of  income  for 
housing,  the  housing  tended  to  be 
standard,  at  least  in  the  commenfer's 
area. 

The  Department  believes  the  correct 
interpretation  of  the  statute  is  that  the 
conditions  are  to  be  read  together,  even 
though  this  may  result  in  difficulties  for 
some  communities.  We  note  that  in  the 
rare  case  where  there  is  no  available 
priority  candidate  for  a  particular 
properly,  the  Department  encourages 
States  and  localities  to  use  one  or  more 
of  the  priority  standards  in  selecting  the 
homesteader.  j 

B.  $20,000  Maximum  on  As-Is  Value  of 
Property  (§  590. 1 7(b)(4)(i)) 

Four  commenters  believed  the 
proposed  rule's  guideline  of  $20,000  on 
the  as-is  fair  market  value  of  single-unit 
properties  transferred  with  section  810 
funds  is  inadequate.  This  was  seen  as 
especially  true  when  considering 
properties  for  large  families. 

The  Department  raised  the  as-is  fair 
market  value  guideline  for  properties 
from  $15,000  to  S20,{X)0  in  the  proposed 
rule.  HUDs  own  review  of  current 
housing  stock  shows  a  significant 
number  of  properties  in  its  inventory 
that  fall  within  this  guideline.  Where 


suitable  properties  for  large  families 
exist  that  exceed  this  limit,  the  Field 
Office  Manager  may  make  a 
determination  that  the  limit  should  be 
waived.  The  Department,  therefore, 
believes  the  rule  has  enough  flexibility 
to  address  the  commenters"  concern  and 
is  not  changing  the  rule  further.  (The 
final  rule  does,  however,  technically 
conform  the  waiver  language  regarding 
VA  and  FmHA  properties  to  track  the 
language  regarding  HDD's  own 
properties,) 

C.  Sweat  Equity  (§ 590.7(b)(2)(ii)) 

One  commenter  complained  about  the 
increased  administrative  cost  of 
monitoring,  for  timeliness  and  quality, 
the  work  performed  as  "sweat  equity," 
This  commenter  also  felt  that  providing 
a  "priority"  in  favor  of  sweat  equity  is 
inequitable  to  single-parent  households 
and  to  families  working  in  excess  of  40 
hours  a  week.  Another  commenter 
believed  this  provision  to  be  unfair  to 
the  aged,  infirm,  and  handicapped,  who 
cannot  contribute  a  "substantial  amount 
of  labor  to  the  rehabilitation  process." 

There  is  no  priority  given  to 
prospective  homsteaders  wishing  to 
contribute  resources  through  their  own 
labor.  The  rule  merely  states  that  the 
ability  to  provide  labor  must  be  taken 
into  account  in  assessing  the 
prospective  homesteader's  ability  to 
make  or  cause  to  be  made  the  necessary 
repairs.  Thus,  sweat  equity  is  simply  one 
of  several  options  to  be  considered  in 
assessing  a  homesteader's  capacity  to 
rehabilitate  the  property.  The  1983  Act 
requires  LUHAs  to  consider  this  factor 
in  selecting  homesteaders. 

D.  Opening  Prosram  to  Owners  of  Other 
Residential  Property  {§  590.7(b)(2)(i)) 

One  commenter  felt  that  opening  the 
program  up  to  include  residential 
property  owners  in  hardship  situations 
would  increase  dramatically  the  number 
of  phone  inquiries  received,  increase  the 
number  of  applications  to  be  processed, 
lengthen  the  time  needed  for  processing, 
and  require  considerably  more  staff 
time.  The  commenter  stated  that  it  has 
never  heard  of  an  owner's  hardship  case 
that  homestading  would  alleviate. 

In  administering  the  statute's 
prohibition  against  current 
"homeowners",  the  Department 
intended  to  insure  the  the  prohibition 
included  those  who  owned  other 
residential  property  in  which  they  could 
live  but  chose  not  to  live.  However,  the 
Department  agrees  that  the  exception 
may  unduly  increase  the  local 
administrative  burden  and  has  therefore 
decided  to  drop  the  exception  and  make 
all  owners  of  residential  property 
ineligible  for  the  Program. 


E.  Repairs  (§ 590.7(b)(5)(ii)) 

One  commenter  suggested  that  the 
extension,  from  18  months  to  three 
years,  of  the  time  limit  to  make  repairs 
to  meet  applicable  local  standards  for 
decent,  safe,  and  sanitary  housing  may 
cause  resentment  in  some  communities 
that  were  willing  to  support  the  program 
as  long  as  eyesores  were  quickly 
repaired.  The  same  commenter  asked  if 
section  312  funds  would  be  permitted  to 
be  used  for  a  three-year  rehabilitation 
program.  Currently,  a  section  312 
borrower  does  not  usually  commence 
making  payments  on  the  loan  until 
rehabilitation  is  completed.  While  there 
is  no  regulatory  time  period  in  which  to 
complete  such  activity,  the  loan  note 
usually  specifies  a  period  not  to  exceed 
six  months.  Time  limits  of  60  to  90  days 
are  the  usual  practice  for  loans  on  1-4 
unit  properties.  This  commenter  also  felt 
that  monitoring  homesteaders  for  three 
years  to  assure  compliance  with  this 
requirement  was  administratively 
burdensome. 

First,  the  extension  of  time  from  18 
months  to  three  years  is  required  by 
statute.  States  and  localities  have 
substantial  discretion  with  reference  to 
determining  what  poses  a  substantial 
danger  to  health  and  safety,  both  to  the 
prospective  homesteader  and  to  the 
community.  Any  defect  that  poses  such 
a  hazard  must  be  repaired  within  one 
year.  Second,  no  amendments  or 
changes  in  administration  are  proposed 
for  the  section  312  program.  Anyone 
undertaking  repairs  financed  under  that 
program  must  comply  with  its  terms. 

F.  Miscellaneous 

One  commenter  supported  the 
extension  from  three  to  five  years  of 
homesteader  occupancy  before 
conveyance  of  title.  (§  590.7(b)(5)(iii)) 

One  commenter  was  confused  by  a 
reference  to  closing  costs  in 
§  590.17(b)(3).  Would  a  LUHA's  property 
taxes  which  accrued  after  conveyance 
of  the  property  from  HUD  to  the  LUHA 
be  a  cost  chargeable  against  the  section 
810  fund? 

Under  the  laws  of  the  various  States, 
real  property  taxes  are  the  responsibility 
of  the  owner  of  the  property,  and  under 
the  National  Housing  Act,  HUD's 
Federal  Housing  Administration  pays 
State  and  local  ad  valorem  taxes  on  real 
property  it  owns.  After  the  date  of 
conveyance  of  a  property  to  a  LUHA, 
the  FHA  is  no  longer  legally  responsible 
for,  and  has  no  authority  to  pay,  such 
taxes  on  the  conveyed  property.  Section 
810(k)  authorizes  appropriations  for  the 
Urban  Homesteading  Program  "to 
reimburse  the  housing  loan  funds  for 
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properities  transferred  pursuant  to  this 
section.  .  .  ."  Since  the  FllA  mortf^uge 
insurance  fund  is  not  responsil)le  for 
property  taxes  on  property  it  no  lunger 
owns,  section  810  funds  may  not  be  used 
to  reimburse  the  fund  for  such  taxes.  In 
effect,  there  is  nothing  to  reimburse. 
Although  fiUD  believes  it  would  nut  be 
feasible  further  to  define  the  term 
"closing  costs"  in  §  590.17(b)(3)  (and 
elsewhere  in  Part  S90).  we  have  added 
the  words  "as  approved  by  tlUO" 
following  the  words  "closing  costs  '  in 
S  390.17(b)(3).  to  make  clear  that  the 
nature  of  the  closing  costs  reimbursable 
by  MUD  is  a  decision  within  tiUD's 
disAetion.  in  addition,  we  have  added 
the  words  "plus  approved  closing  costs" 
in  the  introduction  to  S  590.18  to  signal 
the  fact  that  in  the  case  of  VA  or  FmUA 
properties,  the  closing  costs 
reimbursable  from  section  810  funds 
must  be  acceptable  to  HUD  and  VA  or 
FmHA. 

One  commenter  praised  the 
Departments  relaxation  of  the  criteria 
for  selecting  homesteading 
neighborhoods  (§  590.7(a)).  Another 
commenter  felt  that  HUD's  evaluation  of 
the  Urban  Homesteading  Program 
showed  that  the  program  was  meeting 
its  objectives  and.  therefore,  that  the 
1983  Act  amendments  were  not  needed. 

The  Department  on  its  own  initiative 
has  amended  the  abbreviated 
application  process  for  current 
participants  to  clarify  that  such 
provision  does  not  become  effective 
until  the  time  for  Fiscal  Year  1987 
applications. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  m  accordance  with  HUD 
regulations  in  24  CFR  Part  50.  A  copy  of 
this  finding  is  available  for  public 
inspection  during  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk.  Office 
of  General  Counsel.  Room  10278, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  S.W.. 
Washington.  DC.  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17, 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not:  (1)  Have  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 


based  enterprises  in  domestic  or  export 
markets. 

Under  the  Regulatory  Flexibility  Act.  5 
use.  605(b).  the  Undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  changes  made  to  previous 
procedures  by  this  rule  will  not  affect  a 
substantial  number  of  small  entities. 

This  rule,  except  such  portions  as 
relate  to  the  requirements  of  OMB 
Circular  A-123  (fraud,  waste  and 
mismanagement),  is  listed  as  item 
number  185  (Agenda  No.  CPD-41-81)  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  April  29. 1965 
(50  FR  17286,  17328),  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act.  The  portions  of  this  rule 
pertaining  to  the  fraud,  waste  and 
mismanagement  concerns  contained  in 
OMB  Circular  A-123  were  not  listed  in 
the  Semiannual  Agenda. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  and  title  is 
14.222 — Urban  Homesteading. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  4321- 
4347.  the  reporting  provisions  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB).  They  have  been  assigned  OMB 
control  number  2506-0042.  The  record 
keeping  requirements  of  §§  590 11(d)(9) 
and  590.25  were  not  included  in  the 
previous  OMB  submission.  The  initial 
request  for  review  is  being  amended  to 
include  these  elements. 

List  of  Subjects  in  24  CFR  Part  590 

Government  property.  Homesteading. 
Housing.  Intergovernmental  relations. 

Accordingly.  HUD  revises  24  CFR  Part 
590  to  read  as  follows: 

PART  590— URBAN  HOMESTEADING 


Sec 

590.1 

590.3 

580.S 

590.7 

5909 


Scope  and  purpose  of  regulatian. 

Waiver  authority 

DeFinitions. 

Program  requirements. 

LJsting  of  HUD-owned,  VA-cwned. 
and  FmliA-owned  properties. 
590.11     Applications. 
590.13    Standards  for  HUD  review  and 

approval  of  a  local  urban  homi  steading 
program. 
590 15     Urban  homesteading  agree-nent. 
590  17    Transfer  of  HUD-owned  property. 
590.18    Reimbursement  to  FmHA  and  VA. 
59019    Use  of  section  810  funds 
590.21     Reservation  and  reduction  if  funds. 
590.23    Program  close-out. 
'>90.25     Retention  of  records. 
590.27     Audit. 

590.29    HUD  review  of  LUHA  performance. 
590.31     Corrective  and  remedial  actions. 

Authority:  Section  810  uf  the  Housiig  and 
Community  Development  Act  of  1974  (12 


U.S.C.  1706e):  section  7(d)  of  the  Department 
of  Housing  and  Urban  Development  Act  (42 
use.  3535(d)). 

§  590. 1    Scop*  and  purpose  of  rsgulation. 

(a)  Scope.  This  part  applies  to  the 
Urban  Homesteading  Program 
authorized  under  section  810(b)  of  the 
Housing  and  Community  Development 
Act  of  1974. 

(b)  Purpose.  The  purpose  of  the  Urban 
Homesteading  Program  is  to  use  existing 
housing  stock  to  provide 
homeownership,  thereby  encouraging 
public  and  private  investment  in 
selected  neighborhoods  and  assisting  in 
their  preservation  and  revitalization. 
The  program  provides  for  the  transfer 
without  payment  to  a  local  urban 
homesteading  agency  (LUHA)  of 
federally-owned  properties  requested  by 
the  LUHA  for  use  in  a  HUD-approved 
local  urban  homesteading  program. 

9590.3    Waiver  auttiodty. 

HUD  may  waive  any  requirement  of 
this  part  not  required  by  law  whenever 
it  determines  that  undue  hardship  would 
result  from  applying  the  requirement,  or 
where  applying  the  requirement  would 
adversely  affect  achievement  of  the 
purposes  of  the  ^ogram. 

S  590.5    D«fin«t«on«. 

"Act"  means  section  810  of  the 
Housing  and  Community  Development 
Act  of  1974. 

"Applicant"  means  any  State  or  unit 
of  general  local  government  that  applies 
for  HUD  approval  of  a  local  urban 
homesteading  program  under  these 
regulations. 

"Federally  owned  property"  means 
any  real  property  to  which  the  Secretary 
of  HUD,  the  Secretary  of  Agriculture  or 
the  Administrator  of  Veterans  Affairs 
holds  title  and  which  is: 

(1)  Improved  with  a  one-  to  four- 
family  residence; 

(2)  Unrepaired  and  not  the  subject  of 
an  outstanding  repair  or  sales  contract; 
and 

(3)  Not  occupied  by  an  individual  or 
family  under  a  lease.  (Property  of  this 
nature  is  also  referred  to  as  "HUD- 
owned  property".  "FmHA-owned 
property",  or  "VA-owned  property" 
when  the  context  requires  identification 
of  the  particular  agency.) 

"FmHA"  means  the  Farmers  Home 
Administration,  an  agency  within  the 
U.S.  Department  of  Agriculture. 

"Homesteader"  means  an  individual 
or  family  that  participates  in  a  local 
urban  homesteading  program  by 
agreeing  to  rehabilitate  and  occupy  a 
property  in  accordance  with 
§  590.7(b)(5). 
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"HUD"  means  the  U.S.  Department  of 
Housing  and  Urban  Development. 

"Local  urban  homesteading  agency" 
(LUHA)  means  a  State,  a  unit  of  general 
local  government,  or  a  public  agency 
designated  by  a  State  or  a  unit  of 
general  local  government.  The  LUHA 
must  have  legal  authority  to  carry  out  a 
local  urban  homesteading  program  as 
described  in  this  part. 

"Local  urban  homesteading  program" 
means  the  operating  procedures  and 
requirements  developed  by  a  LUHA,  in 
accordance  with  this  part,  for  selecting 
and  conveying  Federally  owned 
properties  to  qualified  homesteaders. 

"Locally  owned  property"  means  any 
one-  to  four-family  property  located  in 
an  urban  homesteading  neighborhood, 
which  was  not  obtained  from  HUD.  VA, 
or  FmHA  and  to  which  the  LUHA  holds 
title. 

"Section  810  funds"  means  funds 
available  to  reimburse  HUD,  FmHA,  or 
VA  (as  applicable)  for  federally  owned 
property  transferred  to  LUHAs  in 
accordance  with  this  part. 

"State"  means  any  State  of  the  United 
States,  any  instrumentality  of  a  State 
approved  by  the  Governor,  and  the 
Commonwealth  of  Puerto  Rico. 

"Unit  of  general  local  government" 
means  any  city,  county,  town,  township, 
parish,  village,  or  other  general  purpose 
political  subdivision  of  a  State:  Guam, 
the  Virgin  Islands,  or  American  Samoa, 
or  any  general  purpose  political 
subdivision  thereof;  the  District  of 
Columbia;  the  Trust  Territory  of  the 
Pacific  Islands;  and  Indian  tribes,  bands, 
groups,  and  nations  of  the  United  States, 
including  Alaska  Indians.  Aleuts,  and 
Eskimos. 

"Urban  homesteading  neighborhood" 
means  any  geographic  area  approved  by 
HUD  for  the  conduct  of  a  local  urban 
homesteading  program  that  meets  the 
requirements  of  this  part. 

"VA"  means  the  Veterans 
Administration. 

§  590.7    Program  requtrements. 

(a)  Designation  of  urban 
homesteading  neighborhood; 
coordinated  approach  toward 
neighborhood  improvements.  The 
applicant  shall  designate  the 
neighborhood  or  nei^borhoods  for 
carrying  out  urban  homesteading,  and 
shall  develop  a  plan  that  provides  for 
the  improvement  of  these  neighborhoods 
through  the  homesteading  program  and 
the  upgrading  of  community  services 
and  facilities,  in  combination  with  any 
other  public  or  private  revitalization 
efforts  affecting  the  neighborhood. 

(b)  Development  of  local  urban 
homesteading  program.  The  applicant 
shall  develop,  in  con^liance  with  this 


part,  a  local  urban  homesteading 
program  containing  the  following  major 
elements: 

(1)  Selection  and  management  of 
properties.  The  program  shall  provide 
procedures  for  selecting  federally  owned 
properties  suitable  for  homesteading, 
and  for  managing  the  properties  before 
conditional  conveyance  to 
homesteaders.  The  program  shall  also 
provide  that,  by  accepting  title  to  a 
property  under  this  part,  the  LUHA 
assumes  liability  for  injury  or  damage  to 
persons  or  property  by  reason  of  a 
defect  in  the  dwelling,  its  equipment  or 
appurtenances,  or  for  any  other  reason 
related  to  ownership  of  the  property. 

(2)  Homesteader  selection.  The 
program  shall  provide  equitable 
procedures  for  homesteader  selection 
which: 

(i)  Exclude  prospective  homesteaders 
who  own  other  residential  property; 

(ii)  Take  into  account  a  prospective 
homesteader's  capacity  to  make  or 
cause  to  be  made  the  repairs  and 
improvements  required  under  the 
homesteader  agreement,  including  the 
capacity  to  contribute  a  substantial 
amount  of  labor  to  the  rehabilitation 
process,  or  to  obtain  assistance  from 
private  sources;  community 
organizations,  or  other  sources;  and 

(iii)  Provide  that  before  offering 
properties  to  others  who  are  eligible, 
properties  will  be  offered  to  those 
otherwise  eligible  who  apply  for  a 
property  and  meet  all  of  the  following 
criteria: 

(A)  Prospective  homesteaders  whose 
current  housing  fails  to  meet  applicable 
local  health  and  safety  standards, 
including  overcrowding; 

(B)  Prospective  homesteaders  who 
currently  pay  in  excess  of  30  percent  of 
adjusted  income  (as  determined  by 
standards  applicable  to  the  Section  8 
program  at  CFR  Part  813)  for  rent, 
including  amounts  paid  for  reasonable 
utilities  as  reflected  in  the  schedule  of 
utility  allowances  for  the  Section  8 
Existing  Housing  Program;  and 

(C)  Prospective  homesteaders  who 
have  little  prospect  of  obtaining 
improved  housing  within  the  foreseeable 
future  through  means  other  than 
homesteading. 

(3)  Conditional  conveyance.  The 
progam  shall  provide  for  the  conditional 
conveyance  of  federally  owned  property 
to  homesteaders  without  any  substantial 
consideration. 

(4)  Financing.  The  program  shall 
provide  procedures  for  the  LUHA  to 
undertake,  or  to  assist  the  homesteader 
in  arranging,  financing  for  the 
rehabilitation  required  under  the 
homesteader  agreement. 


(5)  Homesteader  Agreement.  The 
program  shall  provide  for  the  execution, 
concurrent  with  or  as  a  part  of  the 
conditional  conveyance,  of  a 
homesteader  agreement  between  the 
LUHA  and  the  homesteader  which  shall 
require  the  homesteader: 

(i)  To  repair,  within  one  year  from  the 
date  of  conditional  conveyance  of  the 
property  to  the  homesteader,  and 
defects  that  pose  a  substantial  danger  to 
health  and  safety: 

(ii)  To  make  or  cause  to  be  made 
additional  repairs  and  improvements 
necessary  to  meet  the  applicable  Ipcal 
standards  for  decent,  safe,  and  sanitary 
housing  within  three  years  from  the  date 
of  conditional  conveyance  of  the 
property  to  the  homesteader,  and  to 
comply  with  any  energy  conservation 
measures  designated  by  the  LUHA  as 
part  of  the  repairs; 

(iii)  To  occupy  the  property  as  his  or 
her  principal  residence  for  not  less  than 
five  consecutive  years  from  the  date  of 
initial  occupancy,  expect  as  otherwise 
approved  in  writing  by  HUD  on  a  case- 
by-case  basis  when  emergency 
conditions  make  compliance  with  this 
requirement  infeasible; 

(iv)  To  permit  reasonable  inspections 
at  reasonable  times  by  employees  or 
designated  agents  of  the  LUHA  to 
determine  compliance  with  the 
agreement;  and 

(v)  To  surrender  possession  of.  and 
any  interest  in.  the  property  upon 
material  breach  of  the  homesteader 
agreement  (including  default  on  any 
rehabilitation  fmancing  secured  by  the 
property),  as  determined  by  the  LUHA 
in  accordance  with  this  part. 

(6)  Monitoring  and  selecting  successor 
homesteaders.  The  program  shall 
provide  that  the  LUHA  will  monitor  the 
homesteader's  compliance  with  the 
homesteader  agreement.  wUl  revoke  the 
conditional  conveyance  and 
homesteader  agreement  upon  ^ny 
material  breach  by  the  homesteader, 
and.  to  the  extent  necessary  and 
practicable,  will  select  one  or  more 
successor  homesteaders  for  the 
property.  If  the  LUHA  selects  a 
successor  homesteader,  it  shall  execute 
a  new  homesteader  agreement  and 
conditional  conveyance  with  the 
successor  homesteader  in  compliance 
with  this  part,  including  the  requirement 
for  occupancy  of  the  property  by  the 
successor  homesteader  for  at  least  five 
consecutive  years. 

(7)  Fee  simple  title.  The  program  shall 
provide  for  the  conveyance  of  fee  simple 
title  to  the  property  from  the  LUHA  to 
the  homesteader,  without  consideration, 
upon  compliance  with  the  terms  of  the 
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homesteader  agreement  and  conditional 
conveyance. 

(c)  Homesteading  infeasible; 
alternative  use.  If  completion  of 
homesteading  proves,  in  the  judgment  of 
HUD,  to  be  infeasible  for  any  reason 
after  a  LUHA  has  accepted  title  to  a 
federally  owned  property,  the  LUHA 
shall  Viot  demolish,  dispose  of,  rent  or 
otherwise  convert  the  property  to  its 
own  use  until  HUD  approves  an 
alternative  use  consistent  with  the 
coordinated  approach  to  neighborhood 
improvement. 

§  590.9.  Listing  of  HUD-owTMd,  VA-own«d. 
and  FmHA-owned  properties. 

In  order  to  facilitate  planning  for  local 
urban  homesteading  programs,  MUD, 
FmHA,  and  VA,  upon  request  by  a 
LUHA,  each  shall  provide  the  LUHA 
with  a  listing  of  all  residential  properties 
in  the  LUHA's  jurisdiction  to  which  they 
hold  title  and  which  are  not  subject  to 
executed  repair  or  sale  contracts  or 
leases.  The  LUHA  shall  give  the  public 
access  to  the  list  during  ordinary 
business  hours  at  the  offices  of  the 
LUHA. 

§590.11     Applications. 

(a)  Initial  application  requirements. 
Applicants  may  submit  an  initial 
application  under  this  part  to  the 
responsible  HUD  Field  Office  at  any 
time  during  the  year.  Applications  shall 
consist  of: 

(1)  Standard  Form-424,  prescribed  by 
OMB  Circular  A-102; 

(2)  A  map  of  each  proposed  urban 
homesteading  neighborhood  with 
geographic  boundaries  indicated  and 
census  tracts  shown; 

(3)  A  statement  of  the  local  goals  for 
the  homesteading  program  for  each 
neighborhood  selected: 

(4)  An  estimate  of  the  amount  of 
section  810  funds  to  be  used  during  the 
current  Federal  fiscal  year  and  a 
statement  concerning  the  basis  for  the 
estimate: 

(5)  Identification  of  the  entity  that  will 
administer  the  Urban  Homesteading 
Program  for  the  applicant: 

(6)  The  certifications  required  by 
paragraph  (d)  of  this  section:  and 

(7)  Any  additional  documentation 
HUD  requests. 

|b)  Annual  Request  for  Program 
Participation.  For  fiscal  year  1986  or 
thereafter,  an  applicant  previously 
approved  by  HUD  to  participate  in  the 
Urban  Homesteading  Program  shall 
notify  the  HUD  Field  Office  in  writing 
on  or  before  August  1  of  each 
succeeding  year  if  it  wishes  to  continue 
in  the  program.  At  the  same  time,  the 
applicant  shall  notify  HUETof  its 
estimate  of  the  section  810  funds  to  be 


used  during  the  upcoming  Federal  fiscal 
year,  along  with  an  explanation  of  the 
basis  for  the  estimate. 

(c)  Amendments.  If  the  applicant 
wishes  to  change  any  element  of  its 
local  urban  homesteading  program  that 
is  specifically  described  in  the  HUD- 
approved  application  (such  as  the 
identification  of  urban  homesteading 
neighborhoods  or  the  designation  of  the 
public  agency  to  carry  out  the  program), 
the  applicant  shall  submit  its  proposal  to 
the  HUD  Field  Office  for  approval 
before  making  any  such  change.  The 
proposal  shall  identify  specifically  the 
elements  to  be  changed,  and  shall  set 
forth  the  proposed  amendment. 
Proposed  amendments  may  be 
submitted  with  an  annual  request  for 
program  participation  or  at  any  other 
time  during  the  program  year. 

(d)  Certification.  As  part  of  its 
application,  the  applicant  shall  certify 
that: 

(1)  Except  for  States,  the  applicant's 
governing  body  has  duly  adopted  or 
passed  an  official  act.  resolution, 
motion,  or  similar  action  authorizing  the 
filing  of  the  application,  including  all 
understandings  and  assurances 
contained  in  these  certifications. 

(2)  The  applicant  or  its  designated 
public  agency  possesses  the  legal 
authority  to  carry  out  the  local  urban 
homesteading  program  described  in  its 
application  in  accordance  with  this  part, 
including  the  specific  program 
requirements  described  in  i  590.7(b). 

(3)  The  applicant  or  its  designated 
public  agency  has: 

(i)  An  adequate  administrative 
organization  capable  of  carrying  out  the 
program  in  a  timely  and  cost  effective 
manner 

(ii)  Procedures  for  selecting  and 
accepting  property  suitable  for 
homesteading  and  rehabilitation  as 
required  by  S  590.7(b)(1); 

(iii)  Equitable  procedures  for  selecting 
homesteaders  as  required  by 
5  590.7(b)(2); 

(iv)  A  form  for  conditional 
conveyance  as  required  by  §  590.7(b)(3); 

(v)  A  homesteader  agreement  as 
required  by  $  5907.(b)(5); 

(vi)  Procedures  for  monitoring  the 
homesteader  agreement  and  for 
revoking  a  conditional  conveyance  upon 
material  breach  of  the  agreement,  as 
required  by  S  590.7(b)(5);  and 

(vii)  Procedures  for  conveying  fee 
simple  title  to  the  residential  property 
received  from  HUD,  FmHA  or  VA 
without  substantial  consideration  to  the 
homesteader  upon  his  or  her  full 
compliance  with  the  agreement  required 
in  S  590.7(b)(5). 


(4)  The  applicant  or  its  designated 
public  agency  has,  before  submission  of 
its  application: 

(i)  Developed  a  plan  for  a  coordinated 
approach  toward  neighborhood 
improvement  as  required  by  §  590.7(a); 
and 

(ii)  Provided  citizens  an  adequate 
opportunity  to  express  preferences 
about  the  proposed  location  of  the  urban 
homesteading  neighborhood  or 
neighborhoods,  and  to  comment  on  the 
plan  for  a  coordinated  approach  toward 
neighborhood  improvement. 

(5)  The  applicant  and  its  designated 
public  agency  will: 

(i)  Comply  with  the  requirements  of 
Title  VI  of  the  Civil  Rights  Act  of  1964. 
Executive  Order  11063;  Title  VIII  of  the 
Civil  Rights  Act  of  1968;  section  504  of 
the  Rehabilitation  Act  of  1973;  and  the 
Age  Discrimination  Act  of  1975,  which 
prohibit  discrimination  on  the  basis  of 
sex,  race,  creed,  religion,  color,  national 
origin,  handicap,  or  age  in  any  program 
or  activity  under  this  part;  and 

(ii)  Employ  affirmative  marketing 
procedures  in  the  advertising  of 
homesteading  properties. 

(6)  The  applicant  or  its  designated 
public  agency  will  comply  with  the  lead- 
based  paint  procedures  set  forth  in  24 
CFR  Part  35,  agreeding  to: 

(i)  Assure  the  elimination  of 
immediate  lead-based  paint  hazards  in 
federally  owned  property  transferred 
under  this  part;  and 

(ii)  Notify  potential  homesteaders  of 
the  hazards  of  lead-based  paint 
poisoning  in  residential  units 
constructed  before  1950. 

(7)  The  applicant  and  its  designated 
public  agency  will  submit  any 
information  HUD  requests  for  the 
purpose  of  meeting  HUD's 
responsibilities  under  the  National 
Environmental  Policy  Act  of  1969; 
Executive  Order  11988  on  Flood  Plain 
Management;  Executive  Order  11990  on 
Protection  of  Wetlands;  the  Flood 
Disaster  Protection  Act  of  1973,  the 
National  Historic  Preservation  Act  of 
1966:  and  the  Preservation  of  Historic 
and  Archaeological  Data  Act  of  1974, 
including  the  procedures  prescribed  by 
the  Advisory  Council  on  Historic 
Preservation  in  36  CFR  Part  800,  and 
Executive  Order  11593  on  Protection  and 
Enhancement  of  the  Cultural 
Environment. 

(8)  The  applicant  and  its  designated 
public  agency  will  give  HUD  and  the 
Comptroller  General,  through  their 
authorized  representatives,  access  to 
and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to 
the  local  urban  homesteading  program. 
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(9)  The  applicant  or  its  designated 
public  agency  will  maintain  in  writing 
and  on  file  a  description  of  its  approved 
local  urban  homesteading  program  for 
public  information  and  review. 

(10)  The  applicant  or  its  designated 
public  agency  will  assist  in  arranging,  or 
will  itself  undertake,  rehabilitation 
financing  for  residential  property 
copveyed  to  homesteaders. 

§  S90. 1 3  Standards  for  HUD  review  and 
approval  of  a  local  urt>an  homesteading 
program. 

(a)  Applications.  The  appropriate 
HUD  Field  Office  will  review  an 
Hpplicant's  initial  application  and  the 
Field  Office  Manager  will  approve  the 
proposed  local  urban  homesteading 
program,  unless  the  Field  Office 
Manager  determines  that  the  program 
does  not  comply  with  the  requirements 
of  the  Act,  this  part  or  other  applicable 
laws  and  regulations,  or  that  it  is  plainly 
inappropriate  or  plainly  inconsistent 
with  available  facts  and  data.  If  the 
program  is  disapproved,  HUD  shall 
notify  the  applicant  in  writing  of  the 
specific  reasons. 

(b)  Annual  requests  for  program 
participation  and  program  amendments. 
The  HUD  Field  Office  will  review  any 
proposed  application  amendments  and 
an  applicant's  annual  request  for 
program  participation  and  will  approve 
the  applicant's  submission  unless  the 
Field  Office  Manager  determines  that 
the  proposal  is  plainly  inappropriate  or 
plainly  inconsistent  with  available  facts 
and  data,  or  that  the  applicant's  past 
performance  does  not  meet  the 
standards  of  §  590.29(a).  HUD  will  notify 
the  I.UHA  in  writing  of  the  specific 
reasons  for  any  disapproval.  Program 
amendments  will  be  considered 
app-oved  as  of  the  date  of  HUDs 
written  notification  of  approval  to  the 
applicant.  Annual  requests  for  program 
participation  will  be  considered 
approved  as  of  the  date  of  HUD's 
written  notification  to  the  applicant  of  a 
fund  reservation,  or  notice  of 
satisfaction  of  any  approval  conditions, 
whichever  is  later. 

§  590.15    Urban  homesteading  agreement 

Upon  approval  of  an  application, 
HUD,  the  State  or  unit  of  general  local 
government,  and  the  designated  public 
agency,  if  any.  will  execute  an  urban 
homesteading  agreement  in  the  form 
prescribed  by  HUD.  and  HUD  will 
reserve  section  810  funds  for  the  LUHA 
for  the  remainder  of  the  Federal  fiscal 
year  in  which  the  agreement  is 
executed.  The  agreement  authorizes  the 
LUHA  to  request  HUD.  VA,  and  FmHA 
to  transfer  properties  to  the  LUHA.  to 
the  extent  that  the  funds  reserved  are 


sufficient  to  reimburse  the  Federal 
agency  for  the  properties.  The 
agreement  also  obligates  the  LUHA  to 
use  the  properties  in  accordance  with 
the  Act,  this  part,  and  other  applicable 
laws  and  regulations.  However,  neither 
a  fund  reservation  nor  the  agreement 
obligates  HUD.  FmHA  or  VA  to  transfer 
a  specific  number  of  properties  or 
particular  properties  identified  in  a 
program  application,  an  annual  request 
for  program  participation,  or  a  program 
amendment.  The  agreement  shall 
specify  procedures  for  its  amendment  or 
termination. 

§  590.17    Transfer  of  HUD-owned  property. 

(a)  Property  disposition  assistance. 
HUD's  property  disposition  activity 
shall  support  the  urban  homesteading 
program  as  follows: 

(1)  After  execution  of  its  initial  urban 
homesteading  agreement,  but  before  the 
initial  selection  of  any  HUD-owned 
property,  a  LUHA  may  request  HUD  to 
suspend  its  routine  property  disposition 
activity  for  up  to  45  days  for  HUD- 
owned  properties  listed  under  §  590.9 
and  identified  by  the  LUHA  as  located 
in  a  HUD-approved  urban  homesteading 
neighborhood.  Based  upon  this  request, 
HUD  shall  stale  in  writing  the  starting 
and  closing  dates  of  the  suspension  of 
property  disposition  activity  for  all  such 
identified  HUD-owned  properties. 

(2)  With  respect  to  properties  coming 
into  HUDs  inventory  later,  the  HUD 
Field  Offices  shall  develop  and 
implement  property  disposition  plans  for 
HlJD-owned  properties  located  in  HUD- 
approved  urban  homesteading 
neighborhoods.  These  plans  shall 
include  the  following  procedures: 

(i)  As  soon  as  feasible,  but  in  no  event 
later  than  ten  days  after  HUD  receives  a 
notice  of  property  transfer  and 
application  for  insurance  benefits  for  a 
HUD-owned  property  located  in  a  HUD- 
approved  urban  homesteading 
neighborhood,  the  HUD  Field  Office 
shall  notify  the  LUHA  in  writing  of  the 
potential  availability  of  the  property  for 
homesteading; 

(ii)  The  HUD  Field  Office  shall  not 
approve  a  property  disposition  program 
for  a  property  until  the  LUHA  has 
informed  the  Field  Office,  in  writing, 
whether  or  not  it  intends  to  use  the 
property  in  the  local  urban 
homesteading  program,  or  until  30  days 
from  the  date  of  HUD's  notice, 
whichever  comes  first.  Thei'ield  Office 
Manager  may  extend  the  30-day 
deadline  if  the  Field  Office  Manager 
makes  a  written  determination  that 
notification  by  the  LUHA  within  30  days 
is  impracticable. 

(b)  Conditions  for  transferring  HUD- 
owned  properties.  Except  as  provided  in 


paragraph  (c)  of  this  section,  HUD  shall 
offer  to  transfer  the  title  of  a  HUD- 
owned  property  to  a  LUHA.  without 
payment,  if: 

(1)  The  property  is  located  in  a  HUD- 
approved  urban  homesteading 
neighborhood; 

(2)  The  LUHA  has  notified  the  HUD 
Field  Office,  within  the  applicable 
period  specified  in  paragraph  (a)(1)  or 
(a)(2)(ii),  that  it  intends  to  use  the 
property  in  the  local  homesteading 
program; 

(3)  The  LUHA's  approved  reservation 
of  section  810  funds  is  sufficient  to 
reimburse  HUD's  applicable  housing 
loan  or  mortgage  insurance  accounts  for 
the  estimated  as-is  fair  market  value  of 
the  property  plus  closing  costs  as 
approved  by  HUD;  and 

(4)  The  HUD  Field  Office  determines 
that  the  requested  property  is  suitable 
for  the  approved  local  urban 
homesteading  program,  as  follows: 

(i)  The  estimated  as-is  fair  market 
value  of  the  property  does  not  exceed 
$20,000  (excluding  closing  costs)  for  a 
one-unit  single  family  residence  and  an 
additional  $5,000  for  each  additional 
unit  of  two-  to  four-family  residences;  or 

(ii)  The  Field  Office  Manager 
authorizes,  on  a  property-by-property  or 
program-by-program  basis,  the  transfer 
of  HUD-owned  property  where  the 
estimated  fair  market  value  exceeds  the 
preceding  limitations  if  the  benefit  to  the 
community  expected  from  the  expedited 
occupancy  of  the  property,  and  the 
expected  reduction  of  difficulties  and 
delays  (such  as  vandalism  to  the 
property)  that  HUD  typically  encounters 
in  the  disposition  and  sale  of  property, 
warrant  the  additional  cost  to  the 
Federal  government. 

(c)  Exceptions.  (1)  If  a  LUHA  fails  to 
accept  title  within  30  days  of  HUD's 
offer  of  a  property  for  a  specific  price  in 
accordance  with  paragraphs  (b)(lH4)  of 
this  section.  HUD  may  approve  an 
alternative  disposition  plan  for  the 
property.  The  HUD  Field  Office 
Manager  may  extend,  for  a  reasonable 
period  of  time,  this  30-day  deadline  if 
the  HUD  Field  Office  Manager  makes  a 
written  determination  that  acceptance 
of  title  by  the  LUHA  within  30  days  of 
property  selection  is  impracticable. 

(2)  A  property  otherwise  eligible  for 
transfer  to  a  LUHA  may  be  used  to  meet 
higher  priority  needs  if  the  Field  Office 
Manager  makes  a  determination  in 
writing  that  the  property  is  essential  to 
meet  an  existing  legal  obligation  such 
as: 

(i)  Settlement  of  a  sales  warranty 
claim; 

(ii)  Settlement  of  a  claim  under 
section  518  of  the  National  Housing  Act 
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for  critical  structural  defects  in  certain 
one-  to  four-family  dwellings: 

(iii)  Emergency  housing  needs 
(disaster  housing  and  urgent  public 
housing  needs): 

(i\ )  Reconveyance  for  noncompliance 
with  24  CFR  203.363: 

(v)  Reconveyance  pursuant  to  a  Civil 
Frauds  Act  settlement; 

(vi)  Reconveyance  where  the 
mortgage  was  never  insured:  and 

(vii)  Other  legal  obligations  as 
determined  by  HUD. 

§  590.18    Reimbursement  to  FmHA  and  VA. 
The  Secretary  shall  reimburse  FmHA 
or  VA  from  a  LUHA's  section  810  funds 
in  an  amount  agreed  to  between  the 
LUHA  and  FmHA  or  VA  for  FmHA-  or 
VA-owned  property  plus  approved 
closing  costs,  under  the  following     \ 
conditions:  ^—^ 

(a)  Trie  property  is  located  in  a  HUD- 
approved  urban  homesteading 
neighborhood: 

(b)  The  LUHA's  approved  reservation 
of  section  810  funds  is  sufficient  to 
support  the  agreed  reimbursement, 
including  closing  costs: 

(c)  The  reimbursement  (excluding 
closing  costs)  does  not  exceed  the  lesser 
of  the  amounts  specified  in  paragraphs 
(1)  or  (2).  below: 

(l)(i)  $20,000  for  a  one-unit  single 
family  residence,  plus  S5.000  for  each 
additional  unit  of  a  two-  to  four-family 
residence:  or 

(ii)  An  amount  greater  than  the 
amount  in  paragraph  (c)(l)(i).  above,  if 
authorized  by  the  HUD  Field  Office 
Manager  on  a  property-by-property  or 
program-by-program  basis,  where  the 
benefit  to  the  community  expected  from 
the  expedited  occupancy  of  the 
property,  and  the  expected  reduction  of 
difficulties  and  delays  (such  as 
vandalism  to  the  property)  that  HUD 
typically  encounters  in  the  disposition 
and  sale  of  similar  property,  warrant  the 
additional  cost  to  the  Federal 
government;  or 

(2)  The  amount  certified  by  Fn\R\  or 
VA  to  be  a  fair  value  for  the  property 
based  on  the  lesser  of  the  market  value 
or  the  amount  of  FmHA's  or  VA's  claim 
plus  the  expenses  connected  with 
Federal  ownership:  and 

(d)  The  property  has  been  conveyed  to 
a  LUHA  for  use  in  a  HUD-approved 
local  urban  homesteading  program. 

§590.19    Um  Of  section  aiO  funds. 

Section  810  funds  may  be  used  to 
reimburse  HUD,  VA  or  FmHA  for 
federally  owned  properties.  Funds  may 
not  be  used  to  reimburse  LUHAs  for 
administrative  costs,  nor  may  they  be 
used  to  acquire  property  other  than 


through  reimbursement  for  federally 
owned  property. 

§  590.21    Reservation  end  reduction  of 
funds. 

Initially,  HUD  will  reserve  funds  for 
LUHAs  at  the  time  of  execution  of  the 
urban  homesteading  agreement. 
Thereafter,  HUD  will  reserve  funds  and 
notify  the  applicant  of  approval  of  the 
annual  request  for  program 
participation.  At  any  time  during  a  fiscal 
year,  HUD  may  reduce  (including 
reductions  to  zero)  the  amount  of  any 
section  810  fund  reservation,  when  in 
HUD's  judgment  the  LUHA's 
performance  does  not  meet  the 
standards  set  out  in  S  590.29(a). 
Otherwise,  fund  reservations  will 
remain  outstanding  until  the  end  of  the 
Federal  fiscal  year  for  which  they  are 
made. 

S  590.23    Program  close-out 

(a)  Initiation  of  close-out.  This  section 
prescribes  procedures  for  program  close- 
out  when  continuing  a  program  is  no 
longer  feasible  or  where  the  beneficial 
results  are  not  commensurate  with  the 
further  expenditure  of  section  810  funds 
in  a  locality's  designated  urban 
homesteading  neighborhoods.  The 
LUHA  will  institute  close-out 
procedures  when  one  or  more  of  the 
following  occurs: 

(1)  The  LUHA  determines  that  it  does 
not  have  the  capacity  to  continue 
administering  the  program  in  a  timely 
and  cost-effective  manner; 

(2)  The  LUHA  did  not  transfer  any 
property  in  the  previous  Federal  fiscal 
yean  or 

(3)  HUD  terminates  the  LUHA's 
program  because  the  LUHA's 
performance  does  not  meet  the 
standards  specified  in  §  590.29(a). 

(b)  Audit.  When  HUD  notifies  a 
LUHA  to  initiate  close-out  procedures, 
the  LUHA  will  engage  the  services  of  an 
independent  public  accountant  to  audit 
its  local  urban  homesteading  program  in 
accordance  with  S  590.27. 

(c)  Letter  of  Completion.  Upon 
completion  of  the  final  audit  or  HUD 
review,  as  appropriate.  HUD  will  send 
the  LUHA  a  letter  of  completion,  which 
HUD  may  condition.  Conditions  may 
reflect  unmet  obligations,  deadlines  to 
meet  them,  and  a  statement  of  any 
required  interim  reporting  procedures. 

(d)  Monitoring  of  closed-out  programs. 
f  lUD  shall  monitor  close-out  programs 
to  determine  compliance  with  any 
conditions  imposed  under  paragraph  (c), 
the  certifications  under  S  590.11(d),  the 
Act.  this  part  and  other  applicable 
Federal  laws  and  regulations  until  the 
LUHA  transfers  fee  simple  title  to  all 
federally  owned  properties  to  the 


homesteaders,  or  until  HUD  approves  an 
alternative  use  and  the  LUHA 
implements  it  under  §  590.7(c). 

§  590.25    Retention  of  records. 

The  LUHA  shall  maintain  adequate 
financial  records,  property  disposition 
documents,  supporting  documents, 
statistical  records,  and  all  other  records 
pertinent  to  the  local  urban 
homesteading  program  until  the  period 
for  HUD  monitoring  under  §  590.23(d) 
has  expired. 

§590.27    Audit 

(a)  Access  to  records.  The  Secretary, 
the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to  all 
books,  accounts,  records,  reports,  files, 
and  other  papers  or  property  of  LUHAs 
pertaining  to  funds  or  property 
transferred  under  this  part,  for  the 
purpose  of  making  surveys,  audits, 
examinations,  excerpts,  and  transcripts. 

(b)  Audit.  The  LUHA's  financial 
management  system  shall  provide  for 
audits  in  accordance  with  24  CFR  Part 
44. 

§590.29    HUD  review  of  LUHA 
performance. 

(a)  HUD  shall  review  the  performance 
of  each  LUHA  that  has  a  homesteading 
agreement  and  section  810  fund 
reservation  at  least  once  each  Federal 
fiscal  year  to  determine  whether: 

(1)  The  program  complies  with  the 
homesteading  agreement  and 
certifications,  the  Act,  this  part,  and 
other  applicable  Federal  laws  and 
regulations: 

(2)  The  LUHA  is  carry  ing  out  its 
program  substantially  as  approved  by 
HUD: 

(3)  The  federally  owned  properties  the 
LLIHA  selects  are  suitable  for 
homesteading  and  rehabilitation: 

(4)  The  LUHA  is  making  reasonable 
progress  in  moving  properties  through 
the  stages  of  the  homesteading  process, 
including  acquisition,  homesteader 
selection,  conditional  conveyance, 
rehabilitation,  and  final  conveyance, 
and  is  not  making  an  unreasonable 
number  of  requests  for  extension  of  the 
time  periods  specified  in 

§5  590.17(a)(2)(ii)or(c)(l); 

(5)  The  improvements  in 
neighborhood  public  facilities  and 
services  provided  for  in  the  coordinated 
approach  toward  neighborhood 
improvement  are  occurring  on  a  timely 
basis:  and 

(6)  The  LUHA  has  a  continuing  * 
administrative  and  legal  capacity  to 
carry  out  the  approved  program  in  a 
cost-effective  and  timely  manner. 
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(b)  In  reviewing  a  LUHA's 
performance,  HUD  will  consider  all 
available  evidence,  which  may  include, 
but  need  not  be  limited  to,  the  following: 

(1)  Records  maintained  by  the  LUHA; 

(2)  Results  0?  HUD'S  monitoring  of  the 
LUHA's  performance; 

(3)  Audit  reports,  whether  conducted 
by  the  LUHA  or  by  HUD  auditors: 

(4)  Records  of  comments  and 
complaints  by  citizens  and 
organizations;  and 

(5)  Litigation  history. 

(c)  LUHAs  shall  supply  data  and 
make  available  records  necessary  for 
HUD's  annual  evaluation  of  the  LUHA's 
local  urban  homesteading  program. 

§  590.31    Corrective  and  remedial  action. 

When  HUD  determines  on  the  basis  of 
its  review  that  the  LUHA's  performance 
does  not  meet  the  standards  specified  in 
§  590.29(a),  HUD  shall  take  one  or  more 
of  the  following  corrective  or  remedial 
actions,  as  appropriate  in  the 
circumstances: 

(a)  Issue  a  letter  of  warning  that 
advises  the  LUHA  of  the  deficiency  and 
puts  it  on  notice  that  HUD  will  take 
more  serious  corrective  and  remedial 
action  if  the  LUHA  does  not  correct  the 
deficiency,  or  if  it  is  repeated; 

(b)  Advise  the  LUHA  to  suspend, 
discontinue  or  not  incur  costs  for 
identified  defective  aspects  of  the  local 
program; 

(c)  Condition  the  approval  of  the 
annual  request  for  program  participation 
if  there  is  substantial  evidence  of  a  lack 
of  progress,  noncompliance,  or  a  lack  of 
a  continuing  capacity.  In  such  cases. 
HUD  shall  specify  the  reasons  for  the 
conditional  approval  and  the  actions 
necessary  to  remove  the  condition; 

(d)  In  cases  of  continued  substantial 
noncompliance,  terminate  the  urban 
homesteading  agreement,  close  out  the 
program  and  advise  the  LUHA  of  the 
reasons  for  such  action;  or 

(e)  Where  a  LUHA  has  converted  a 
property  received  under  this  part  to  its 
own  use  contrary  to  §  590.7(b)(7).  or  has 
received  excessive  consideration  for  its 
conveyance.  HUD  shall  direct  the  LUHA 
to  repay  to  HUD  either  the  amount  of 
compensation  HUD  finds  that  the  LUHA 
has  received  for  the  property  or  the 
amount  of  section  810  funds  expended 
for  the  property,  as  HUD  determines 
appropriate. 

Dated.  June  11. 1985. 
Alfred  Moran. 

Assistant  Secretary  for  Community.  Planning 
and  Development. 
(FR  Doc.  85-15072  Filed  6-21-85;  8:45  am) 
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24  CFR  Parts  813  and  913 
[Docket  No.  R-85-1216;  FR-2042] 

Revision  to  Definition  of  Income 
Resulting  From  Consultation  With 
Farmers  Home  Administration 

agency:  Offices  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner  and  the  Assistant 

Secretary  for  Public  and  Indian  Housing, 

HUD. 

action:  Final  rule. 


summary:  Section  501(b)(5)  of  the 
Housing  Act  of  1949,  as  amended  by  the 
Housing  and  Urban-Rural  Recovery  Act 
of  1983  (Pub.  L.  98-181.  approved 
November  30. 1983),  requires  the 
Farmers  Home  Administration  to  use, 
for  certain  loan  programs,  the 
definitions  of  income  and  adjusted 
income  that  are  prescribed  by  HUD 
under  section  3  of  the  United  States 
Housing  Act  of  1937,  42  U.S.C.  1437a. 
Section  3  was  amended  by  the  Housing 
and  Community  Development  Technical 
Amendments  Act  of  1984  (Pub.  L.  98-479, 
approved  October  17. 1984).  to  require 
that  the  definition  of  income  prescribed 
by  the  Secretary  of  HUD  be  made  in 
consultation  with  the  Secretary  of 
Agriculture. 

The  issues  raised  in  the  Department's 
discussions  with  the  Department  of 
Agriculture  have  resulted  in  a 
determination  by  the  Secretary  of  HUD 
that  certain  changes  are  warranted  in 
the  rules  published  in  May  1984  in  the 
Federal  Register,  to  be  codified  at  24 
CFR  Part  CIS  (see  49  FR  19925,  May  10, 
1984;  49  FR  26718,  June  29, 1984,  and  49 
FR  37749,  September  26, 1984)  and  24 
CFR  Part  913  (see  49  FR  21475,  May  21, 
1984;  49  FR  26719,  June  29, 1984;  49  FR 
28705,  July  16, 1984;  and  50  FR  9269, 
March  7, 1985).  The  changes  are:  (1)  To 
permit,  in  the  determination  of  net 
income  from  a  business,  and  allowance 
for  straight  line  depreciation  on 
depreciable  property  that  is  part  of  a 
business  or  profession  (including  a 
farming  operation);  and  (2)  to  require 
that  certain  withdrawals  of  cash  or 
assets  from  the  operation  of  a  business 
or  profession  be  included  in  income. 
EFFECTIVE  DATE:  August  2.  1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Margaret  Milner,  Office  of  Policy 
Development,  Office  of  Housing,  Room 
9220,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  D.C.  20410,  (202)  755-6454; 
or' Edward  Whipple,  Rental  and 
Occupancy  Branch,  Office  of  Public  and 
Indian  Housing,  Room  4206,  Department 
of  Housing  and  Urban  Development,  451 
Seventh  St.,  SW.,  Washington.  D.C. 


20410,  (202)  426-0744.  (These  are  not 
toll-free  telephone  numbers.) 
SUPPLEMENTARY  INFORMATION: 
Consultation  by  the  Secretary  of  HUD 
with  the  Secretary  of  Agriculture  and 
with  the  component  that  operates  that 
Department's  rural  housing  programs, 
the  Farmers  Home  Administration 
(FmHA),  has  revealed  that  several 
aspects  of  HUD's  May  1984  definition  of 
annual  income  would  have  a  negative 
impact  on  approximately  29,580  rural 
housing  loans  on  farm  tracts.  Under  that 
loan  program,  farmers  must  have  their 
incomes  recertified  each  year,  and  their 
subsidies  are  recomputed  based  on 
current  income.  The  HUD  definition  of 
income,  when  applied  to  these  farmers, 
could  reduce  or  eliminate  their 
subsidies,  which  in  most  cases  are 
necessary  to  avoid  default.  When 
applied  to  new  applicants,  the  HUD 
definition  would  have  made  it  extremely 
difficult  to  qualify  for  rural  housing 
loans  on  farms.  These  problems  with  the 
May  1984  rules  would  also  have  a 
negative  effect  on  owners  of  other 
businesses.  Although  HUD  believes 
there  are  few  business  owners 
(including  farmers)  participating  in  its 
programs,  the  Department  believes  these 
problems  should  be  resolved. 

The  issues  addressed  in  this  rule  are: 
(1)  The  applicability  of  the  depreciation 
allowance  to  farmers  and  other  business 
owners;  (2)  the  treatment  of  withdrawal 
of  cash  or  assets  from  operation  of  a 
business  or  profession;  (3)  clarification 
of  the  distinction  between  business 
assets  and  net  family  assets  (on  which 
income  may  be  imputed);  and  (4) 
clarification  that  the  provision  on 
disposition  of  assets  for  less  than  fair 
market  value  applies  to  both  business 
and  family  assets. 

FmHA  indicated  that  allowances  for 
depreciation  have  been  permitted  in  its 
programs  administered  under  sections 
501-504  of  the  Housing  Act  of  1949.  In 
HUD's  programs,  the  question  of 
whether  to  permit  an  allowance  for 
depreciation  was  not  directly  addressed 
until  the  May  1984  rules  were  published 
(see  §§  813.106(b)(2)  and  913.106(b)(2)). 
Previously,  the  section  8  Programs  had 
been  governed  by  24  CFR  Part  889. 
which  included  in  income  the  net 
income  from  a  business,  excluded 
consideration  of  expenses  for  business 
expansion  or  amortization  of  capital 
indebtedness,  and  did  not  mention  a 
depreciation  allowance.  (See  former 
§  889.104(a)(2)).  The  PubUc  and  Indian 
Housing  Programs  had  been  governed 
by  24  CFR  Part  960,  which  had  a  nearly 
indentical  provision  (see  §  960.403(o)). 
Depreciation  is  routinely  shown  in  the 
operation  of  a  business  for  accounting 
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purposes  as  well  as  for  tax  purposes. 
Then-fore,  it  is  possible  that  in  the  past 
under  MIJO  programs,  particularly  (he 
section  8  Programs,  a  depreciation 
allowance  has  been  used  in  determining 
net  business  income. 

The  prohibition  against  a  depreciation 
allowance  was  first  embodied  in  IIL'D's 
p<ilicy  in  the  Muy  1984  rules,  which  have 
not  yet  been  fully  implemented.  This 
prohibition  was  adopted  in  response  to 
isolated  abuses  of  depreciation  that  had 
permitted  IIUD  program  tenants  to  pay 
nt'.irly  zero  rents. 

FmliA  has  indicated  th.it  the  failure  to 
consider  depreciation  when  calculating 
the  income  of  a  farmer  would  ignore  a 
fact  of  farm  operation — the  necessity  of 
owning  very  expensive  farm  equipment 
and  depreciable  property  which  has  a 
limited  useful  life,  in  order  to  produce 
any  farm  product.  This  reasoning  would 
apply  as  welt  to  other  business 
cono^n.s,  such  as  fishermen  who  own 
expensive  boats  or  long-haul  truckers 
who  own  trartor-frailer  trucks. 

HUD  has  determined  that  an 
allowance  for  depreciation  is  justified, 
so  long  as  it  docs  not  unduly  distort 
income.  Therefore.  HUD  is  placing  two 
limits  on  this  change  in  policy.  First,  the 
depreciation  allowance  permitted  by  the 
revised  §§  813.106(b)(2)  and 
913.in6(h)(2)  in  determining  net  business 
income  foral!  businesses,  including 
farms,  is  limited  to  an  allowance  based 
on  the  straight  line  method  of 
deprpj;iation.  as  permitted  for  tax 
purposes  under  the  Interna!  Revenue 
Code  and  Internal  Revenue  Service 
regulations.  This  net  business  income  is 
then  added  to  other  sources  of  income  to 
determine  a  family's  total  annual 
income.  Second,  any  cash  or  asset 
withdrawn  from  the  operation  of  a 
business  or  profession  will  be  counted 
as  income  except  to  the  extent  it  is  a 
reimbursement  of  cash  or  assets 
invested  in  the  operation  by  the  family. 
Similarly,  such  withdrawals  from 
investments  in  real  and  personal 
property  will  be  treated  as  dividends 
under  the  revised  §§  813.10fi(b)(3)  and 
913.1()6|b)(3)  and  will  be  included  in  the 
family's  Annual  Income. 

Mlin's  rules  published  in  May  1984 
require  that,  if  net  family  assets  exceed 
S5.0no.  the  income  generated  by  those 
assets  must  be  compared  with  the 
am.ouni  that  would  have  been  generated 
if  the  assets  had  been  invested  at  the 
current  passbook  savings  rate.  See 
§§  813.106(b)(3)  and  913.106(b)(3). 
FmH.\  evidenced  concern  about 
whether  farm  assets  would  be  classified 
as  net  family  assets  for  this  purpose. 

These  imputation  of  income 
provisions  were  designed  to  require  that 
participants  in  assisted  housing 


programs  pay  rents  that  take  into 
consideration  the  availability  of 
substantial  assets.  Since  family  assets 
can  safely  be  invested  to  attain  a  rate  of 
return  at  the  standard  passbook  rate  of 
interest,  the  Department  decided  to 
impute  income  on  net  family  assets  at 
that  rate.  The  imputation  of  income 
provisions  were  never  intended  to  be 
applied  to  business  assets,  which 
produce  business  income  and  are  the 
subject  of  different  subsections. 
§§  813.106(b)(2)  and  913.106(b)(2). 
Accordingly,  HUD  does  not  classify 
business  assets  (including  farm  assets) 
as  net  family  assets  that  are  subject  to 
the  imputation  of  income  under 
§§  813.106(b)(3)  and  913.106(b)(3). 

The  definition  of  net  family  assets  in 
§§  813.102  and  913  102  contains  a 
provision  requiring  the  inclusion  of  the 
value  of  assets  disposed  of  within  the 
previous  two  years  for  less  than  fair 
market  value,  to  the  extent  that  value 
exceeds  the  consideration  received.  This 
rule  clarifies  that  the  word  "assets  '       f" 
refers  to  disposition  of  both  family 
assets  and  business  assets.  Thus,  if  a 
business  asset  is  disposed  of  for  less 
than  fair  market  value,  the  difference 
between  the  fair  market  value  and  the 
consideration  received  for  the  asset  will 
be  considered  as  a  net  family  asset,  on 
which  income  may  be  imputed. 

This  rule  is  being  published  as  a  Hnai 
rule  for  effect  at  the  earliest  date 
possible,  because  HDD  has  determined 
that  notice  and  public  procedure  before 
its  effectiveness  is  impracticable  and 
contrary  to  the  public  interest.  From 
HlJD's  perspective,  the  rule  is  not 
expected  to  have  any  significant  impact, 
since  the  Department  believes  there  are 
few  farm  or  business  owners  (including 
farmers)  who  are  participants  in  or 
eligible  to  participate  in  assisted 
housing  programs.  To  the  extent  HUD 
program  participants  are  affected,  this 
(hringu  will  uniformly  benefit  them.  For 
the  Section  8  programs,  immediate 
effectiveness  will  prevent  the 
implementation  of  conflicting  provisions 
contained  in  the  May  1984  income 
definition  rule,  for  which  procedures 
havB  not  yet  been  issued.  This 
coordination  of  implementation  of 
HUD  s  income  defmition  rule  is 
import.inf.  since  all  changes  in  the  way 
income  is  calculated  that  are  mandated 
by  Federal  statute  or  regulation  must  be 
considered  in  the  application  of  a  ten 
percent  per  year  cap  on  increases  in 
(income-based)  rent.  (For  the  Public  and 
Indian  Housing  programs,  for  which 
implementation  of  the  new  income 
definitions  started  in  October  1984, 
immediate  implementation  of  this 
change  will  benefit  affected  participants 
at  their  next  reexamination.) 


From  FmHA's  perspective,  this  nile 
will  prevent  hardship  and  preserve  the 
stulus  quo.  It  will  avoid  disqualification 
of  loan  recipients  and  the  imposition  of 
more  stringent  eligibility  requirements 
for  applicants. 

Proceeding  from  a  proposed  rule 
published  for  comment,  through  a  60-day 
public  comment  period,  and  then 
through  development  of  a  final  rule, 
including  delays  required  by 
congressional  review,  would  postpone 
the  effectiveness  of  this  rule  by  several 
months.  In  the  meantime,  FmlfA's 
programs  would  be  governed  by  rules 
that  would  be  detrimental,  contrary  to 
the  intent  of  both  FmHA  and  HUD,  and 
contrary  to  the  interest  of  farmers  and 
business  owners  participating  in 
FniHA's  home  loan  program.  To  avoid 
this  unintentional  effect  on  FmHA 
programs,  and  to  coordinate 
implementation  of  the  income  definition 
rules  for  its  own  programs,  HUD  is 
omitting  the  publication  of  a  proposed 
rule  for  comment  and  is  publishing  this 
rule  as  a  final  rule. 

Findings  and  Certifications 

Findings  of  No  Significant  Impact  with 
respect  to  the  environment  have  been 
made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332.  The  Findings  of  No 
Significant  Impact  are  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the  Office  of 
the  Rules  Docket  Clerk,  Room  10276.  451 
Seventh  Street.  SW..  Washington.  D.C 
20410. 

This  rule  docs  not  constitute  a  "mafor 
rule"  as  that  term  is  defined  in  Section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17. 1981.  Analysis  of  the  rule 
indicates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  un 
competition,  employment  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  it  essentially  preserves  the 
status  quo  for  small  farmers  and  owners 
of  rural  businesses  and  is  likely  to  have 
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only  a  minimal  (but  beneficial)  effect  on 
participants  in  HUD  programs. 

This  rule  was  listed  as  sequence 
number  104  under  the  Office  of  Housing 
in  the  HUD  Semiannual  Regulatory 
Agenda  published  on  April  29, 1985  (50 
FR  17285, 17289)  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

The  Catalog  of  Domestic  Assistance 
Number  is  14.156.  Lower  Income  Housing 
Assistance  Program  (Public  Housing  and 
section  8). 

List  of  Subjects 

24  CFR  Part  813 

Grant  programs — housing  and 
community  development.  Rent 
subsidies. 

24  CFR  Part  913 

Public  housing. 

Accordingly,  24  CFR  Parts  813  and  913 
are  amended  as  follows: 

PART  813— DEFINITION  OF  INCOME, 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
AND  RELATED  PROGRAMS 

1.  The  authority  citation  for  Part  813 
continues  to  read  as  follows: 

Authority:  Sees.  3,  5(b).  8.  and  16.  United 
States  Housing  Act  of  1937.  (42  U.S.C.  1437a, 
1437c.  1437f,  and  1437n);  Sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act,  (42  U.S.C.  3535(d)). 

§813.102    (Amended! 

2.  The  definition  of  Net  Family  Assets 
in  §  813.102  is  amended  by  adding  the 
phrase  "business  or  family"  after  the 
words  "value  of  any." 

3.  Paragraphs  (b)(2)  and  (b)(3)  of 

§  813.106  are  revised  to  read  as  follows: 

§  8 1 3. 1 06    Annual  Income. 

*  *  «  *  « 

(b)  •   •   * 

(2)  The  net  income  from  operation  of  a 
business  or  profession.  Expenditures  for 
business  expansion  or  amortization  of 
capital  indebtness  shall  not  be  used  as 
deductions  in  determining  net  income. 
An  allowance  for  depreciation  of  assets 
used  in  a  business  or  profession  may  be 
deducted,  based  on  straight  line 
depreciation,  as  provided  in  Internal 
Revenue  Service  regulations.  Any 
withdrawal  of  cash  or  assets  from  the 
operation  of  a  business  or  profession 
will  be  included  in  income,  except  to  the 
extent  the  withdrawal  is  reimbursement 
of  cash  or  assets  invested  in  the 
operation  by  the  Family; 

(3)  Interest,  dividends,  and  other  net 
income  of  any  kind  from  real  or  personal 
property.  Expenditures  for  amortization 


of  capital  indebtedness  shall  not  be 
used  as  a  deduction  in  determining  net 
income.  An  allowance  for  depreciation 
is  permitted  only  as  authorized  in 
paragraph  (b)(2)  of  this  section.  Any 
withdrawal  of  cash  or  assets  from  an 
investment  will  be  included  in  income, 
except  to  the  extent  the  withdrawal  is 
reimbursement  of  cash  or  assets 
invested  by  the  Family.  Where  the 
Family  has  Net  Family  Assets  in  excess 
of  $5,000,  Annual  Income  shall  include 
the  greater  of  the  actual  income  derived 
from  all  Net  Family  Assets  or  a 
percentage  of  the  value  of  such  Assets 
based  on  the  current  passbook  savings 
rate,  as  determined  by  HUD; 


PART  913— DEFINITION  OF  INCOME, 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME, 
FOR  THE  PUBLIC  HOUSING  AND 
INDIAN  HOUSING  PROGRAMS 

4.  The  authority  citation  for  Part  913 
continues  to  read  as  follows: 

Authority:  Sees.  3,  6,  and  16,  United  States 
J  lousing  Act  of  1937.  (42  U.S.C.  1437a.  1437d, 
and  1437n):  Sec.  7(d),  Department  of  Housing 
and  Urban  Development  Act.  (42  U.S.C. 
3535(d)). 

§913.102    (Amended] 

5.  The  definition  of  Net  Family  Assets 
in  §  913.102  is  amended  by  adding  the 
phrase  "business  or  family"  after  the 
words  "value  of  any." 

6.  Paragraphs  (b)(2)  and  (b)(3)  of 

§  913.106  are  revised  to  read  as  follows: 

§913.106    Annual  Income. 

•  *  *  «  • 

(b)  *   •   • 

(2)  The  net  income  from  operation  of  a 
business  or  profession.  Expenditures  for 
business  expansion  or  amortization  of 
capital  indebtedness  shall  not  be  used 
as  deductions  in  determining  net 
income.  An  allowance  for  depreciation 
of  assets  used  in  a  business  or 
profession  may  be  deducted,  based  on 
straight  line  depreciation,  as  provided  in 
Internal  Revenue  Service  regulations. 
Any  withdrawal  of  cash  or  assets  from 
the  operation  of  a  business  or  profession 
will  be  included, in  income,  except  to  the 
extent  the  withdrawal  is  reimbursement 
of  cash  or  assets  invested  in  the 
operation  by  the  Family; 

(3)  Interest,  dividends,  and  other  net 
income  of  any  kind  from  real  or  personal 
property.  Expenditures  for  amortization 
of  capital  indebtness  shall  not  be  used 
as  deductions  in  determining  net 
income.  All  allowance  for  depreciation 
is  permitted  only  as  authorized  in 
paragraph  (b)(2)  of  this  section.  Any 
withdrawal  of  cash  or  assets  from  an 
investment  will  be  included  in  income. 


except  to  the  extent  the  withdrawal  is 
reimbursement  of  cash  or  assets 
invested  by  the  Family.  Where  the 
Family  has  Net  Family  Assets  in  excess 
of  excess  of  $5,000,  Annual  Income  shall 
include  the  greater  of  the  actual  income 
derived  from  all  Net  Family  Assets  or  a 
percentage  of  the  value  of  such  Assets 
based  on  the  current  passbook  savings 
rate,  as  determined  by  HUD; 

***** 

Dated:  June  14, 1985. 
Samuel  R.  Pierce,  |r., 

Secretary. 

|FR  Doc.  85-15071  Filed  6-21-85:  8:45  am) 
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Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  990 

(Docket  No.  R-85-1126;  FR-1775] 

Annual  Contributions  for  Operating 
Subsidy-Performance  Funding  System; 
Determination  of  Operating  Subsidy 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing. 

HUD. 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  establishes 
new  conditions  under  which  a  Public 
Housing  Agency  (including  an  Indian 
Housing  Authority)  may  use  a  Projected 
Occupancy  Percentage  of  less  than  97% 
in  computing  its  per-unit  Operating 
Income  Level  under  the  Performance 
Funding  System.  A  PHA  that  is  defined 
as  a  low  occupancy  PHA  is  required  to 
have  a  HUD-approved  Comprehensive 
Occupancy  Plan  which  sets  out 
strategies  for  increasing  its  occupancy 
rate  to  97%.  The  Plan  includes  yearly, 
PHA-wide  occupancy  goals.  A  low 
occupancy  PHA  with  such  a  Plan  may 
use  its  yearly,  PHA-wide  occupancy 
goal,  rather  than  97%.  to  compute  its 
Operating  Income  Level.  A  PHA  with  a 
high  occupancy  rate  (equal  to  or  greater 
than  97%)  may  use  97%  as  its  Projected 
Occupancy  Percentage  in  computing  its 
per-unit  Operating  Income  Level.  These 
changes  enable  a  PHA  to  maximize  its 
total  income  by  reducing  its  vacancies. 
They  eliminate  provisions  in  the  existing 
rule  that  created  disincentives  for 
reducing  vacancy  rates. 
DATES:  Effective  date:  August  2. 1985. 
Comment  due  date:  August  23, 1985. 
ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  regarding 
this  rule  on  or  before  the  due  date  to  the 
Rules  Docket  Clerk.  Office  of  General 
Counsel.  Department  of  Housing  and 
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Liibdn  Development  Room  1027a  451 
Seventh  Street.  SW.  Washington.  DC 
20410.  Communications  should  refer  to 
the  above  docket  number  and  title.  A 
ccpy  of  each  communication  submitted 
will  be  available  for  public  mspeclion 
and  copying  during  regular  business 
hours  dt  the  above  address. 

FOR  FURTHER  INFORMATION  COfiTACI: 
John  T.  Comerfurd,  Financial 
Management  and  Occupancy  Division, 
Room  4212.  Office  of  Public  Housing. 
Drparf.nent  of  Housing  and  Urbdn 
Development,  451  Seventh  Street,  SW., 
Washington.  D.C.  20410.  telephone  (202) 
42&-1872  (This  is  not  a  loll  free 
number.) 

SUPPt.EMEr«TARY  INFORMATION: 

Background 

On  May  31. 1984.  the  Department 
published  a  proposed  rule  (49  FR  22663) 
which  would  have  permitted  the 
payment  of  full  operating  subsidies  to 
PHAs  only  for  occupied  units  and  to 
those  vacant  units  that  fell  within  an 
Allowable  Vacancy  Rate,  as  defined  in 
the  proposed  rule.  The  Department 
published  that  proposed  rule  because  it 
Wds  concerned  that  the  existing 
Performance  Funding  System  regulation 
provided  little  incentive  to  PHAs  to 
minimize  vacancies. 

After  further  consideration  of  the 
issues,  including  concerns  raised  by  the 
public  comments  received  in  response  to 
the  proposed  rule,  the  Department  has 
developed  this  interim  rule  which  it 
believes  creates  an  incentive  to  reduce 
high  vacancy  rates  while  avoiding  the 
problems  in  the  proposed  rule  that  have 
been  identified  by  the  public 
commenters.  The  Department  would  like 
to  acknowledge  the  participation  of 
many  members  of  Congress  and  their 
staffs  in  developing  this  interim  rule. 
Their  thorough  analysis  of  the  proposed 
rule  and  recoirmendatioas  of  alternative 
strategies  to  resolve  PH.\  vacancy 
problems  greatly  a.^sisted  the 
Department. 

The  Department  is  publishing  this  rule 
as  an  interim  rule  with  a  sixty-d^ 
comment  period.  Usually  when  the 
Department  publishes  an  interim  rule,  it 
does  so  based  on  a  determination  that 
good  cause  exists  for  making  the  rule 
effective  without  prior  public  comment 
because  prior  public  comment  is 
unnecessary,  impracticable  or  contrary 
to  the  public  interest.  In  this  instance 
there  has  been  prior  public  comment 
that  has  been  fully  considered  in 
devploping  the  interim  rule.  While  there 
are  substantial  changes  in  the  interim 
rule  from  the  proposed  rule,  the 
Department  believes  that  the  public  has 
had  a  fair  opportunity  to  comment  on 


the  major  issues  involved  in  this  rule 
making  and  that  the  interim  ruK;  is  the 
logical  outgrowth  of  that  notice  and 
comment.  While  the  Department  is 
legally  entitled  to  publish  this  rule  as  a 
final  rule,  it  is  publishing  an  interim  rule 
because  public  comment  focused  on  the 
methodology  that  the  Departmont  has 
adopted  will  assist  us  in  effecting 
further  rennements  of.  the  procedures  set 
out  in  this  rule  making. 

In  order  to  aid  the  reader,  this 
preamble  first  provides  a  compjrison  of 
the  relevant  features  of:  (1)  The  existing 
rule.  (2)  the  proposed  rule,  and  (3)  this 
interim  rule.  For  the  sake  of  clarity  this 
comparison  is  limited  to  sali>-nt 
differences.  Other  differences  and  a 
more  detailed  description  of  the  rule 
changes  are  provided  below  in  the 
discussion  of  the  public  comments  and 
in  the  section-by-secfion  description  of 
the  changes  effected  by  this  interim  rule. 
(This  section-by-secfion  description  also 
includes  a  discussion  of  those  sections 
that  were  proposed  to  be  revised  by  the 
proposed  rule,  but  have  not  been  revised 
in  this  interim  rule). 

Existing  Regulation 

Under  the  existing  regulation,  a  PHA's 
operating  subsidy  is  determined  by 
taking  the  difference  between  the 
Allowable  Expense  Level  plus  the 
Utilities  Expense  Level  and  the 
Operating  Income  Level.  Since  these 
levels  are  pre-unit  averages,  this 
computation  provides  a  per-unit 
operating  subsidy  which  is  then 
multiplied  by  the  total  Unit  Months 
Available  to  obtain  the  total  operating 
subsidy  for  the  project.  (A  unit  is 
considered  available  for  occupancy, 
under  the  current  regulation,  from  the 
lime  the  project  reaches  the  end  of  the 
initial  occupancy  period  until  the  time  it 
is  approved  by  HUD  for  nondwelling 
use  or  is  deprogrammed  with  HUD 
approval.)  The  project  average  per-unit 
monthly  dwelling  income,  a  major 
component  of  projected  operating 
income,  is  computed,  under  the  existing 
regulation,  by  multiplying  the  projected 
average  monthly  dwelling  change  per 
unit  by  the  average  percentage  of 
occupancy. 

The  average  percentage  of  occupancy 
may  not  be  less  than  97%  unless  HUD 
approves  a  lower  percentage  based 
upon  the  number  of  units  that  cannot  be 
expected  to  be  occupied  because  of:  (1) 
Lack  of  demand.  (2)  removal  from  the 
rent  roll  pending  rehabilitation.  (3) 
uninhabitabilify  because  of  lack  of 
funds  for  rehabilitation,  or  (4)  lemoval 
from  the  rent  roll  pending  approval  for 
deprogramming. 

Under  the  existing  regulation, 
projected  expenses  are  based  upon  all 


unitr,  occupied  as  well  .is  vacant,  while 
operating  income  Is  only  based  on 
occupied  units.  Since  under  the  existing 
regulation  the  operating  subsidy  is  et|ual 
to  the  difference  betwt.'en  projec  fed 
expenses  and  projected  operating 
income,  any  decrease  in  operating 
income  .resulting  from  a  lower  aver  i»;e 
percentage  of  occupancy  from  which  fo 
compute  the  Operating  Income  Level  is 
offset  by  a  commensurale  incn^a.se  in 
operating  subsidy.  Therefore,  there  is  no 
financi.il  incentive  to  do(.rease 
vacancies.  It  is  this  problem  that  both 
the  proposed  and  this  interim  rules  seek 
to  remedy 

Proposed  Rule 

Other  than  requiring  the  use  of  actual 
occupancy  levels  rather  than  an 
estimated  percentage  of  occupanc :y.  the 
proposed  rule  would  not  have  altered 
the  method  for  computing  the  per  unit 
Operating  Income  Level.  The  proposed 
rule  addressed  the  vacancy  problem  by 
altering  the  way  in  which  the  total 
operating  subsidy  is  derived  once  the 
per-unit  operating  subsidy  has  been 
determined.  The  major  change  set  out  in 
the  proposed  rule  was  that  the  per-unit 
operating  subsidy  would  not  be 
multiplied  by  the  total  Unit  Months 
Available  to  determine  the  amount  of 
operating  subsidy  to  be  provided  to  the 
PHA. 

Under  the  proposed  rule,  the  vacant 
Unit  Months  Available  in  excess  of  the 
Allowable  Vacancy  Rale  (97%)  would 
have  been  subtracted  fium  the  total  Unit 
Months  Available.  A  more  limited 
operating  subsidy  for  vacant  units  in 
excess  of  the  Allowable  Vacancy  Rate 
then  would  have  been  computed 
separately.  The  operating  subsidy  for 
vacant  units,  in  excess  of  the  Allowable 
Vacancy  Rate,  that  have  been  approved 
for  modernization  would  have  been 
equal  to  the  actual  operating  cost,  but 
could  not  have  exceeded  the  total 
expense  level  (allowable  expenses  plus 
utilities)  Operating  subsidy  for  this 
category  of  \dnant  units  would  have 
I.een  provided  for  a  limited  number  of 
years:  (1)  For  projects  approved  for 
modernization  before  the  effective  date 
of  a  final  rule,  the  shorter  of  five  years 
from  the  approval  of  the  latest  award  of 
modernization  funds  or  three  years  from 
the  effective  date  of  the  final  rule:  (2)  for 
projects  approved  for  modernization 
after  the  effective  date  of  a  final  rule  for 
three  years  from  the  date  of  approval  of 
the  final  application  for  modernization 
funds.  After  the  applicable  period  had 
expired,  the  operating  subsidy  for  any  of 
these  units  remaining  vacant  would 
have  been  computed  as  described 
below. 
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For  all  vacant  units  (other  than  those 
approved  for  modernization)  in  excess 
of  the  Allowable  Vacancy  Rate,  the 
operating  subsidy  would  have  been 
limited  to  only  the  amount  necessary  to 
pay  for  essential  utilities  and  security 
costs.  However,  the  number  of  the  units 
eligible  for  this  subsidy  in  the  PHA's 
Fiscal  Year  1985  (the  base  year)  would 
have  been  reduced  each  calendar  year 
siiirting  with  calendar  year  1986  as 
follows:  In  1986.  75"..  of  the  units;  in 
1H87,  5V\  of  the  units:  and  in  1988.  25% 
i.'\  the  units,  otherwise  qualifying  for  this 
Induced  subsidy,  would  be  eligible. 
After  1988.  units  in  excess  of  the 
Allowable  Vacancy  Rale  that  were  not 
fiinded  for  modernization  would  not 
!i  ;ve  received  operating  subsidy. 

Interim  Rule  | 

This  interim  rule  is  closer  in  structure 
to  the  existing  regulation  than  to  the 
proposed  rule.  It  uses  the  same 
nu'thodology  as  the  existing  regulation 
to  compute  total  operating  subsidy,  once 
the  per-unit  operating  subsidy  is 
(!t  termined.  As  in  the  existing 
regulation,  total  operating  subsidy  is 
computed  by  multiplying  the  per-unit 
operating  subsidy  by  the  total  Unit 
Months  Available.  There  is  no  separate 
computation  of  operating  sub,sidy  for 
vacant  units. 

The  fundamental  difference  between 
the  existing  regulation  and  this  interim 
rule  is  the  nature  of  the  conditions  under 
which  a  PHA  can  use  an  occupancy 
percentage  of  less  than  97%  to  compute 
its  per-unit  Operating  Income  Level.  The 
grounds  for  using  a  lower  peicentage 
under  the  existing  regulation  are  static, 
v\  hile  those  in  the  interim  rule  are 
dynamic.  Under  the  existing  regulation. 
it  is  sufficient  to  justify  using  a  lower 
percentage  if  the  units  fall  within  a 
certain  status,  such  as.  lack  of  demand. 
or  removal  from  the  rent  role  for 
rehabilitation.  Nothing  in  the  existing 
regulation  creates  an  incentive  to  return 
these  units  to  occupied  status.  Under 
this  interim  rule,  lower  occupancy 
percentages  may  only  be  used  in 
conjunction  with  a  HUD-approved 
(Aimprehensive  Occupancy  Plan  to 
return  vacant  units  to  occupancy  or  in 
cases  where  vacant  units  are  in  projects 
that  are  on  schedule  in  carrying  out 
nuidernization. 

This  interim  rule  establishes  three 
cittegories  of  PHAs  for  the  purpose  of 
determining  a  PHAs  Projected 
Occupancy  Percentage.  (Projected 
Occupancy  Percentage  in  this  interim 
rule  is  analogous  to  average  percentage 
of  occupancy  in  the  existing  regulation: 
it  is  multiplied  by  the  projected  average 
monthly  dwelling  charge  per  unit  to 
nbtain  projected  average  per-unit 


monthly  dwelling  income.)  The  three 
categories  are: 

7.  High  Occupancy  PHAs 

PHAs  that  have  an  Actual  Occupancy 
Percentage  that  is  equal  to  or  greater 
than  97^b. 

2.  Hi^h  Occupancy  PH'ls  but  for  On- 
schedule  Modernization 

PHAs  that  have  an  Actual  Occupancy 
Percentage  that  is  less  than  97%  solely 
because  of  vacant  units  in  projects 
undergoing  modernization  funded  by 
HL'D  or  by  other  sources,  and  that  arc 
on  schedule  in  carrying  out  the 
modernization.  PHAs  that  have  five  or 
fewer  vacant  units,  other  than  vacant 
units  in  projects  undergoing 
modernization  that  is  proceeding  on  a 
HUD-approved  schedule,  are  also 
included  in  this  category.  (This  five-unit 
exception  is  aimed  primarily  at  PHAs 
with  a  low  number  of  total  units,  where 
even  a  few  vacancies  would  make  it 
difficult  to  reach  the  97%  standard.) 

3.  Low  Occupancy  PHAs 

PHAs  that  have  an  Actual  Occupancy 
Percentage  that  is  less  than  97%  (and 
have  more  than  five  vacant  units)  for 
reasons  other  than  those  described  in 
paragraph  2  above. 

A  high  occupancy  PHA  uses  97%  as  its 
Projected  Occupancy  Percentage  in 
computing  its  per-unit  Operating  Income 
Level.  Sudi  a  PHA  may  use  97%  for  its 
Projected  Occupancy  Percentage  even 
though  its  Actual  Occupancy  Percentage 
is  greater  than  97%.  Thus  even  a  PHA 
with  a  high  occupancy  rate  has  an 
incentive  to  reduce  vacancies  as  much 
as  possible  since  the  PHA's  increase  in 
rental  income  is  not  offset  by  a  decrease 
in  subsidy. 

A  "high  occupancy  PHA  but  for  on- 
schedule  modernization"  uses  its  Actual 
Occupancy  Percentage  as  its  Projected 
Occupancy  Percentage  in  computing  its 
per-unit  Operating  Income  Level.  Such  a 
PHA  may  use  a  Projected  Occupancy 
Percentage  lower  than  97%  if  the  lower 
percentage  is  caused  solely  by  vacant 
units  that  are  expected  to  be  occupied 
upon  completion  of  the  funded 
modernization,  the  PHA  has  a  schedule 
acceptable  to  HUD,  and  the 
modernization  work  is  on  schedule. 

A  low  occupancy  PHA  must  use  97% 
as  its  Projected  Occupancy  Percentage 
unless  it  has  a  HUD-approved 
Comprehensive  Occupancy  Plan.  This 
Plan  sets  out  both  PHA-wide  and 
project-specific  strategies  to  increase 
the  PHA"s  occupancy  percentage  to  97% 
by  returning  to  occupancy  or 
deprogramming  all  vacant  units.  The 
Plan  includes  yearly,  PHA-wide 
occupancy  goals  aimed  at  achieving  a 


97^o  occupancy  percentage  by  the  end  of 
the  Plan  period.  The  Plan  period  may 
not  exceed  five  years  for  a  PHA  that  is 
required  to  submit  a  plan  with  its  budget 
submission  for  its  first  Requested  Budget 
Year  beginning  on  or  after  July  1. 1986 
and  may  not  exceed  two  years  for  a 
PHA  required  to  submit  a  plan  with  its 
budget  submission  for  a  Subsequent 
Requested  Budget  Year.  The  Plan, 
including  the  yearly  goals  and  term, 
must  be  approved  by  HUD.  A  PHA  with 
an  approved  Plan,  in  general,  uses  the 
yearly,  PHA-wide  occupancy  goal  as  its 
Projected  Occupancy  Percentage  in 
computing  its  per-unit  Operating  income 
Level.  However,  if  a  PHA  exceeds  its 
yearly  goal,  then  it  would  use  its  Actual 
Occupancy  Percentage.  For  example,  a 
PHA  that  starts  with  an  82%  occupancy 
rate  and  with  yearly,  PHA-wide 
occupancy  goals  of  85.  88,  91,  94  and 
97%,  respectively,  would,  in  the  third 
year  of  its  Plan,  compute  its  Operating 
Income  Level  using  a  91%  Projected 
Occupancy  Percentage  even  though  its 
Actuul  Occupancy  Percentage  may  have 
fallen  short  of  its  goal.  However,  if  its 
Actual  Occupancy  Percentage,  in  the 
third  year  of  its  plan,  were  93%,  then  it 
would  use  93%  in  the  computation.  Such 
a  PHA  has  an  incentive  to  reduce 
vacancies,  since  meeting  its  yearly. 
PHA-wide  occupancy  goal  maximizes 
its  total  income  (rental  plus  subsidy 
income). 

This  interim  rule  does  not  provide  for 
revising  the  Comprehensive  Occupancy 
Plan  in  subsequent  years.  However,  a 
PHA  may  reduce  its  yearly.  PHA-wide 
occupancy  goal  to  adjust  for  units  that 
are  vacant  for  reasons  beyond  its 
control.  Units  are  considered  vacant  for 
reasons  beyond  the  PHAs  control  if:  (1) 
The  vacant  units  are  in  projects  for 
which  the  PHA  has  sought 
modernization  but  HUD  cannot  fund 
because  of  lack  of  funds,  provided  the 
vacant  units  are  expected  (taking  into 
consideration  the  demand  for  such 
units)  to  be  occupied  after 
modernization;  (2)  the  units  are  vacant, 
on  .schedule  modernization  units  as 
described  in  §  990.109(b)(3)(v);  or  (3)  the 
units  are  vacant  as  a  result  of  a  natural 
disaster  or  as  a  result  of  litigation  that 
precludes  the  units  from  being  occupied. 
An  adjustment  to  yearly,  PHA-wide 
occupancy  goals  is  made  initially  in  the 
year  that  the  percentage  occupancy 
would  have  been  affected  by  the 
reoccupancy  or  removal  of  the  units.  In 
order  for  a  PHA  to  adjust  its  occupani'y 
goal,  one  of  the  above-listed  conditions 
must  exist  in  the  year  in  which  the  PHA 
is  making  the  adjustment. 
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Discussion  of  Public  Comments 

The  Department  received  43  public 
comments  in  response  to  the  proposed 
rule.  All  of  these  comments  objected  to 
the  proposed  revisions.  Most  of  the 
commenlers  were  Public  Housing 
Agencies  or  associations  representing 
PHAs.  Other  commenters  included 
several  legal  assistance  organizations 
representing  public  housing  tenants.  A 
summary  of  the  comments  and  the 
Departments  response  follows. 

Objections  to  any  rulemaking  that 
would  alter  the  existing  regulations's 
treatment  of  vacant  units 

Many  public  commenters  argued  that 
the  proposed  rule  contravened  a 
commitment  made  by  Office  of 
Management  and  Budget  Director  David 
Stockman  to  Senator  Jake  Gam  and 
Congressman  Femand  St  Germain  to  the 
effect  that  there  would  have  been  no 
major  changes  initiated  in  the 
Performance  Funding  System  until 
Congress  had  the  opportunity  to  draft  a 
new  authorization  bill. 

A  related  objection  was  that  the 
proposed  rule  constituted  an  attempted 
piecemeal  revision  to  the  Performance 
Funding  System  and  that  if  any 
revisions  were  to  be  made,  they  should 
be  made  as  part  of  a  comprehensive 
revision  of  the  entire  System.  One 
commenter  stated  that  the  rule  should 
also  address  the  following  among  other 
problems  with  the  Performance  Funding 
System:  Retrospective  adjustments  due 
PHAs  for  previous  years:  inequities  in 
the  System  identified  in  the  HUD-funded 
study  by  Abt  Associates:  and  the  fact 
that  funding  for  costs  beyond  a  PHAs 
control  has  not  been  provided  in  most 
years  under  the  System. 

Several  commenters  argued  that  the 
rule  should  be  deferred  pending 
completio.i  of  a  study  of  the 
Comprehensive  Improvement 
Assistance  Program  (CIAP).  Other 
commenters  stated  that  there  should  be 
joint  study  of  the  problem  by  HUD  and 
PHAs. 

The  commitment  made  by  OMB 
Director  Stockman  in  his  November  16, 
1983  letters  to  Senator  Gam  and 
Representative  St  Germain  was  that  the 
Administration  "would  seek  authorizing 
legislation  for  any  fundamental  changes 
or  structural  program  reforms'"  sought  in 
1985.  This  commitment  has  been 
honored.  At  the  time  the  commitment 
was  made,  the  Department  had  several 
such  changes  and  reforms  under 
coqsideralion,  including:  A  fair  market 
rent  operating  subsidy  proposal  that  had 
been  in  the  President's  1984  Budget: 
eliminating  separate  funding  for 
moderization  and  operations;  providing 


vouchers  to  public  housing  tenants:  and 
allocating  public  housing  grants  to  local 
govemments.  The  Department  has  not 
sought  to  make  any  fundamental 
changes  or  structural  program  reforms 
without  authorizing  legislation.  The 
commitment  was  not  intended  to 
prevent  administrative  action,  such  as 
this  rule  making,  that  is  designed  to 
correct  identified  deficiencies  m  existing 
regulations. 

The  Department  does  not  believe  that 
it  is  advisable  to  delay  publication  of 
this  mle  by  broadening  its  scope  to 
cover  other  areas  of  concern  in  the 
Performance  Funding  System  or  by 
waiting  for  completion  of  the  pending 
CIAP  study.  The  rule  addresses  a 
discrete  problem  that  does  not  need  to 
be  merged  with  other  issues.  The 
Department  believes  that  the  public 
interest  is  best  served  by  implementing 
this  rule  quickly. 

Many  commenters  objected  to 
establishing  penalties  for  vacancies  in 
public  housing  projects,  on  the  ground 
that  certain  HUD  policies  or  statutory 
provisions  were  a  major  cause  of  the 
vacancy  problems.  The  specific  HUD 
policies  referred  to  included  the 
following:  Permitting  the  overbuilding  of 
section  8  and  section  202  projects  that 
compete  with  public  housing  projects: 
eliminating  ceiling  rents:  failing  to 
provide  adequate  CIAP  funding  and 
overemphasizing  Special  Purpose  and 
Fmergency  Modemization  at  the 
expense  of  Comprehensive 
Modemization;  increasing  rent  to 
income  ratios:  and  the  structure  of  the 
Performance  Funding  System,  itself, 
which  encourages  deferred 
maintenance. 

Although  vacancies  result  from  a  wide 
variety  of  factors  which  affect  the 
quality  and  marketability  of  units,  the 
Department  expects  that  PHAs  will  take 
all  actions  within  their  power  to  reduce 
vacancies,  such  as  requesting  HUD 
approval  to  expand  their  market  to 
include  single  non-elderly  persons, 
efficient  management  of  vacancies  at 
tumover,  expeditious  implementation  of 
approved  comprehensive  modernization, 
and  elimination  of  non-viable  projects. 
The  rule  is  directed  at  remedying  the 
vacancy  problem  and  not  at  assessing 
blame. 

Disagreement  With  the  Method  for 
Solving  the  Vacancy  Problem 

Many  commenters  recognized  the 
existence  of  a  vacancy  problem  and 
acknowledged  the  need  to  address  that 
problem.  However,  they  believed  that 
methods,  other  than  those  proposed, 
should  be  used  to  address  the  problem. 
In  particular,  they  recommended  that 
the  problem  of  high  vacancies  be  dealt 


with  on  a  PHA-by-PHA  basis  not 
through  rules  that  affect  all  PHAs.  Other 
commenters  agreed  with  limited  subsidy 
for  long-term  vacant  units  or  argued  that 
operating  subsidy  for  such  vacant  units 
should  be  conditioned  on  a  plan  to  bring 
the  units  back  into  occupied  status. 
Others  contended  that  instead  of 
reducing  operating  subsidy.  HUD  should 
be  taking  actions  to  make  vacant  units 
marketable. 

These  comments  have  been  largely 
adopted  in  this  interim  rule.  The  rule 
provides  a  mechanism  for  low 
occupancy  PHAs  to  deal  with  their 
individual  vacancy  problems,  namely, 
the  Comprehensive  Occupancy  Plan  that 
will  help  both  the  PHA  and  HUD  to 
focus  on  actions  required  to  reduce 
vacancies. 

Disagreement  With  the  Assumptions 
Underlying  the  Proposed  Rule 

Commenters  questioned  HUD's 
contention  that  the  existing  regulation 
induces  a  PHA  to  keep  a  unit  vacant. 
Some  stated  that,  contrary  to  HUD's 
assertion,  projects  with  large  numbers  of 
vacant  units  actually  cost  more  to 
maintain  than  do  fully-occupied  projects 
because  high  vacancy  projects  typically 
have  severe  management  problems, 
require  more  security,  and  experience 
significant  vandalism. 

While  we  recognize  that  there  are 
instances  in  which  projects  with 
substantial  numbers  of  vacant  units  are 
more  costly  to  maintain,  we  still  believe 
that,  particularly  in  regard  to  empty 
buildings  or  structures,  maintaining 
vacant  units  is  less  costly.  As  noted 
below,  several  commenters  claimed  that 
their  base  year  costs  underestimated 
true  operating  costs  of  a  fully-occupied 
project  because  they  had  high  vacancies 
when  their  Allowable  Expense  Levels 
were  first  determined.  The  thrust  of 
these  commenters'  argument  is  that 
costs  for  a  fully-occupied  project  unit 
would  have  been  underestimated 
because  vacant  units  are  less  costly. 

Other  commenters  questioned 
whether  the  loss  of  subsidy  alone  was 
an  adequate  incentive  to  reduce 
vacancies — particularly  for  a  PHA  with 
poor  management  practices.  The 
commenters  argued  that  a  reduction  in 
operating  subsidy  would,  itself,  cause 
increased  vacancies  because  the 
reduction  in  funds  would  make  it  more 
difficult  for  a  PHA  to  take  the  actions 
needed  to  reduce  the  causes  of 
vacancies. 

The  Department  believes  that  this 
interim  rule  addresses  these  concerns. 
The  rule  focuses  primarily  on  low 
occupancy  PHAs.  It  requires  these  PHAs 
to  develop  their  own  Comprehensive 
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Occupancy  Plans  to  describe  the  actions 
to  be  taken  to  reduce  vacancies.  Among 
other  matters,  such  PHAs  must  specify 
the  PHA-wide  management  actions  they 
are  taking  or  plan  to  take  to  reduce 
vacancies.  The  rule  does  not  necessarily 
cause  a  reduction  in  total  income  to  any 
PHA.  A  low  occupancy  PHA  can  avoid 
a  reduction  in  income  by  developing  an 
approved  Comprehensive  Occupancy 
Plan  and  by  meeting  its  yearly.  PHA- 
wide  occupancy  goal. 

Several  commenters  questioned  the 
assumption  that  PHAs  with  large 
numbers  of  vacant  units  are  supporting 
occupied  units  with  subsidy  from  vacant 
units.  The  commenters  contended  that 
for  many  of  these  PHAs  their  Base  Year 
costs  underestimated  the  true  costs  of 
operating  a  fully-occupied  program 
because  they  had  high  vacancies  when 
their  Allowable  Expense  Levels  were 
first  determined. 

PHAs  that  claim  that  high  vacancies 
in  the  Base  Year  underestimate  the  true 
costs  of  operating  a  fully-occupied 
project  had  an  opportunity  to  appeal 
their  Allowable  Expense  Level  in  the 
first  budget  year  under  PFS.  These 
commenters  are  saying  that  vacant  units 
have  lower  expenses  in  their  case  than 
occupied  units.  Under  a  system  that 
funds  vacant  units  at  the  same  expense 
level  as  occupied  units,  any  PHA  that 
increases  its  vacancy  rate  after  the  base 
year  and  has  a  lower  expense  level  for 
vacant  units  can  use  the  excess  funding 
to  support  occupied  units.  Other 
commenters  state  that,  in  their  case, 
expenses  for  vacant  units  are  higher 
than  for  occupied  units.  The 
administrative  burden  of  maintaining 
actual  expense  data  at  the  unit  level 
was  recognized  by  many  commenters.  In 
the  absence  of  such  data  the 
Department  has  decided,  in  general,  not 
to  make  any  adjustments  to  expense 
levels  to  reflect  vacancy  rates. 

One  commenter  questioned  the 
assumption  on  which  the  phase-out  of 
operating  subsidy  for  excessive  vacant 
units  was  based,  namely,  that  excessive 
vacancies  is  a  one-time-only  problem 
that  will  disappear  by  1989.  This 
commenter  claimed  that  the  proposed 
rule  would  not  prevent  the  recurrence  of 
high  vacancy  rates  caused  by  bad 
management  or  physical  deterioration. 

This  interim  rule  is  designed  to 
address  vacancy  problems  that  occur  in 
the  future.  Under  this  interim  rule  every 
PHA  that  is  a  low  occupancy  PHA 
based  on  its  Actual  Occupancy 
Percentage  as  of  September  30. 1984 
must  submit  a  Comprehensive 
Occupancy  Plan  for  HUD  approval  with 
its  budget  submission  for  its  first 
Requested  Budget  Year  beginning  on  or 
after)uly  1,1986.  Any  PH.'K  that      - 


becomes  a  low  occupancy  PHA  based 
on  its  Actual  Occupancy  Percentage  as 
of  a  date  after  September  30. 1964  must 
submit  a  Comprehensive  Occupancy 
Plan  with  its  budget  submission  for  its 
next  Requested  Budget  Year.  The  rule 
provides  a  shorter  maximum  term  for 
Comprehensive  Occupancy  Plans  for 
these  PHAs  (two  years  instead  of  five 
years),  because  their  vacancy  problems 
should  not  be  as  severe. 

Objections  to  Specific  Provisions  of  the 
Proposed  Rule 

1.  Adequacy  of  97%  as  the  Standard  for 
Determining  Excessive  Vacancies 

Some  commenters  suggested  using  a 
94%  standard  which,  they  noted,  is 
already  used  by  HUD  as  a  gross 
indicator  for  identifying  operationally 
and  financially  troubled  PHAs.  One 
commenter  noted  that  a  95%  standard 
was  the  norm  in  the  private  market.  This 
commenter  added,  however,  that 
developing  a  realistic  standard  would 
require  examining  vacancy  data  for 
PHAs  based  on  size  categories.  Another 
commenter  contended  that  a  lower 
percentage  should  be  used  because  the 
"aggregate"  method  for  calculating 
vacancies  set  out  in  the-  proposed  rule 
over-emphasized  vacancies  caused  by 
normal  turnover.  Other  commenters 
suggested  dealing  with  this  problem  by 
determining  excessive  vacancies,  in 
part,  by  the  duration  of  the  vacancy. 
One  commenter  suggested  that  only 
units  vacant  for  60  days  or  more  be 
counted  as  excessive.  Others  suggested 
a  90-day  standard. 

In  response  to  these  comments  this 
interim  rule  permits  a  PHA  to  reduce  the 
97%  standard  by  the  number  of  vacant 
units  in  projects  that  have  funded 
modernization  if:  (1)  It  is  expected  that 
the  units  will  be  occupied  on  completion 
of  the  modernization  work,  (2)  the  PHA 
has  a  schedule  for  completing  the 
modernization  work  that  is  acceptable 
to  HUD,  and  (3)  the  work  is  on  schedule. 
The  use.  in  this  interim  rule,  of  a  "snap 
shot"  method  of  determining  vacancies 
existing  on  a  date  certain  instead  of  the 
"aggregate"  method  should  eHminate 
concerns  about  over-emphasizing 
vacancies  caused  by  normal  turnover 
and  the  need  for  determining  the  length 
of  the  vacancy. 

The  97%  standard  was  also  criticized 
on  the  grounds  that  HUD.presented  no 
data  to  establish  its  reasonableness  and 
that  the  standard  did  not  distinguish 
between  various  types  of  vacant  units. 
The  commenters  identified  several 
categories  of  vacant  units  that  they 
recommended  not  be  considered 
excessive  vacant  units.  These  incbdcd: 
Vacant  units  in  projects  being 


modernized  under  CIAP;  vacant  units  in 
projects  eligible  for  funding  under  CIAP 
but  not  funded  by  HUD  because  of  a 
lack  of  funds;  units  kept  vacant  for 
sound  management  reasons  (e.g..  to 
permit  transfer  of  tenants  to  more 
appropriate  size  units,  for  use  by  tenant 
groups  or  as  offices,  or  to  provide  social 
services).  One  commenter  asked  if  units 
converted  to  nondwelling  use  with  HUD 
approval  were  "deprogrammed"  units. 

This  interim  rule  permits  a  low 
occupancy  PHA  to  adjust  its  yearly 
PHA-wide  occupancy  goal  to  exclude 
units  that  are  vacant  for  reasons  beyond 
the  PHAs  control  {§  990.118|f)).  These 
reasons  include  several  recommended 
by  the  commenters,  namely,  vacant 
units  in  projects  being  modernized  (the 
modernization  work  must  be  on 
schedule  and  the  units  must  be  expected 
to  be  occupied  on  completion  of  the 
work)  and  vacant  units  eligible  for  CLAP 
funding  but  not  funded  by  HUD  because 
of  lack  of  funds.  The  rule  also  permits 
exclusion  of  vacant  units  in  a  project 
that  are  vacant  because  of  litigation  or 
natural  disaster.  There  is  no  need  for  an 
exclusion  in  §  990.118(f)  for  units 
approved  by  HUD  for  nondwelling  use. 
These  units  are  not  part  of  a  PHAs  Unit 
Months  Available  as  defined  in 
§990.102(q)  and,  therefore,  do  not  affect 
a  PHA's  occupancy  percentage. 

One  commenter  objected  to  the 
proposed  removal  of  §  990.109(b)(3), 
which  permitted  PHAs  to  establish  a 
projected  occupancy  percentage  lower 
than  97%  for  certain  reasons.  The 
commenter  objected  in  particular  to  the 
removal  of  "lack  of  marketability"  as  a 
justification  for  reducing  the  projected 
occupancy  percentage. 

As  discussed  in  greater  detail  above, 
the  proposed  rule  would  have  required 
the  use  of  actual  occupancy  levels  in 
determining  the  rental  income 
component  of  the  Operating  Income 
Level.  The  proposed  rule  would  not  have 
provided  for  adjustments  to  the 
occupancy  percentage  to  account  for 
certain  categories  of  vacant  units, 
because  operating  subsidy  for  excess 
vacant  units  would  have  been 
separately  computed.  This  interim  rule 
does  adjust  the  projected  occupancy 
percentage  to  account  for  vacant  units. 
It  does  not.  however,  permit  a  reduction 
of  the  percentage  based  on  the  fact  that 
units  are  unmarketable  for  lack  of 
demand.  HUD  believes  that  such  units 
are  most  appropriate  for  inclusion  in  a 
PHAs  Comprehensive  Occupancy  Plan. 

2.  Administrative  Burden 

A  major  source  of  complaint  with  the 
proposed  rule  was  the  administrative 
burden  that  PHAs  claimed  it  imposed. 
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The  two  primary  areas  of  concern  were 
the  recordkeeping  needed  to  compute 
the  Allowable  Vacancy  Rate  and  to 
determine  actual  expenses  for  excess 
vacant  units  approved  for 
modernization. 

Under  the  proposed  rule.  PHAs  would 
have  been  required  to  keep  track  of  the 
number  of  days  in  a  fiscal  year  that  each 
unit  was  under  lease.  Many  commenters 
simply  objected  to  the  recordkeeping 
burden  this  requirement  would  create. 
PHAs  with  very  low  vacancy  rates,  in 
particular,  questioned  the 
reasonableness  of  imposing  such  a 
burden  on  them.  Other  commenters 
pointed  out  that  there  was  no  reason  to 
determine  the  vacancy  rate  with  such 
precision.  They  noted  that  the  data  was 
only  used  to  compute  an  aggregate 
Allowable  Vacancy  Rate  which,  itself, 
was  used  to  make  only  a  generalized 
determination  of  units  in  excess  of  the 
AHowal)'"  Vacancy  Rate.  One 
commenter  noted  that  the  daily  data  on 
vacancies  might  be  helpful  in  managing 
a  hotel,  but  served  no  purpose  in 
managing  a  public  housing  project.  A 
number  of  commenters  suggested  that 
the  Allowable  Vacancy  Rate  could  be 
accurately  calculated  using  monthly 
vacancy  data. 

Commenters  raised  similar  objections 
to  having  to  keep  data  on  the  actual 
costs  of  maintaining  vacant  units.  They 
noted  that  these  costs  would  also  have 
to  be  computed  on  a  daily  basis,  since  if 
a  unit  was  occupied  at  some  point  it 
would  receive  full  subsidy.  They  also 
contended  that  this  direct  cost  approach 
would  probably  result  in  indirect  costs 
that  should  be  attributed  to  all  units 
being  disallowed  for  vacant  units. 

The  commenters  noted  that  actual 
costs  would  var>-  depending  on  the  size 
and  type  of  the  vacant  units,  but  that  the 
rule  provided  no  guidance  as  to  which 
particular  vacant  units  were  to  be 
considered  excessive  vacant  units  and 
which  were  to  be  considered  as  falling 
within  the  97%  standard.  Thus.  PFLAs 
would  not  know  for  which  vacant  units 
to  maintain  actual  cost  information. 

This  interim  rule  substantially 
decreases  the  administrative  burden. 
First,  it  eliminates  the  need  to  determine 
vacancies  on  a  daily  basis.  Instead,  a 
PHA  need  only  determine  its  Actual 
Occupancy  Percentage  once  a  year  as  of 
a  specific  date.  Second,  this  interim  rule 
eliminates  the  requirement  for 
determining  actual  expenses  for  excess 
vacant  units  approved  for 
modernization.  Under  this  rule  there  is 
no  administrative  burden  on  PHAs  that 
are  categorized  as  high  occupancy  PHAs 
or  on  PHAs  that  would  have  been  high 
occupancy  PHAs,  but  for  vacant,  on- 
schedule  modernization  units.  Only  low 


occupancy  PHAs  are  required  to 
develop  and  implement  Comprehensive 
Occupancy  Plans,  and  these  should  not 
impose  any  unreasonable  burden. 

3.  Overemphasis  on  Demolition  and 
Disposal  of  Projects 

Section  990.108  of  the  proposed  rule 
would  have  provided  more  operating 
subsidy  for  excess  vacant  units 
approved  for  modernization  than  for 
other  vacant  units  in  excess  of  the 
Allowable  Vacancy  Rate.  Many 
commenters  argued  that  the  subsidy  for 
other  units  in  excess  of  the  Allowable 
Vacancy  Rate  is  so  low  that  PHAs 
would  have  been  forced  to  demolish  or 
otherwise  dispose  of  many  of  these 
units.  They  also  pointed  out  that,  since 
HUD  controlled  the  availability  of 
modernization  funds.  HUD  would  in 
effect  have  the  discretion  to  determine 
what  projects  must  be  demolished  or 
otherwise  disposed  of. 

The  proposed  phase-out  of  operating 
subsidy  for  vacant  modernization  units 
(in  §  990.108(b)|l))  and  for  other  vacant 
units  in  excess  of  the  Allowable 
Vacancy  Rate  (in  S  990.108(b)(2))  was 
also  criticized  as  forcing  PHAs  to 
de.molish  or  otherwise  dispose  of 
projects  with  units  that  should  be 
maintained.  The  phase-out  was  also 
criticized  as  exacerbating  tight  fiscal 
problems  for  the  few  laige  PHAs  with 
high  vacancy  rates.  One  commenter  that 
was  opposed  to  any  penalty  for  high 
vacancies  argued  that  if  a  penalty  were 
to  be  imposed,  it  should  not  be  through  a 
phase-out  of  subsidy  but,  rather,  should 
be  imposed  only  when  measurable 
progress  was  not  being  m  ide  to  reduce 
vacancies. 

The  proposed  rule  was  not  intended  to 
overemphasize  demolition  and  disposal 
of  projects.  The  reduction  in  subsidy  in 
the  proposed  rule  was  intended  to 
induce  PHAs  to  reduce  vacancies  not  to 
eliminate  projects.  However,  several 
changes  in  this  interim  rule  should 
significantly  reduce  the  concerns  that 
these  commenters  expressed.  First,  this 
interim  rule  requires  a  low  occupancy 
PHA  to  develop  a  Comprehensive 
Occupancy  Plan  which  should  cause  all 
practicable  options  to  be  considered  in 
determining  how  to  eliminate  vacancies. 
Second,  the  rule  permits  a  low 
occupancy  PHA  to  adjust  its  PHA-wide 
occupancy  goals  to  exclude  certain 
modernization-related  vacant  units, 
namely,  units  in  projects  with  on- 
schedule  modernization  and  units  in 
projects  for  which  modernization  funds 
are  unavailable  if  it  is  expected  that  the 
units  would  have  been  occupied,  once 
modernized.  This  interim  rule,  however, 
established  a  cut  off  of  subsidy  for  one 
category  of  vacant  units,  namely,  for 


units  in  vacant  buildings  in  any  PHA 
Requested  Budget  Year  starting  on  or 
after  July  1, 1991  if  the  project  has  been 
determined,  by  HUD.  to  be  non-viable. 
These  units  clearly  are  not  providing 
housing,  and  will  not  be  available  for 
occupancy,  to  lower  income  families 
and  should  not  be  receiving  subsidy. 

PHAs  with  low  vacancy  rates  also 
argued  that  proposed  §  990.108  would 
force  PHAs  and  HUD  to  give  too  much 
emphasis  to  vacancies  in  carrying  out 
the  Comprehensive  Improvement 
Assistance  Program  (CIAP) — to  the 
possible  detriment  of  high  occupancy 
projects  with  pressing  modernization 
needs. 

This  interim  rule  should  not  adversely 
affect  the  ability  of  PHAs  with  high 
occupancy  rates  to  obtain  CIAP  funding. 
This  rule  does  noi  change  the  funding 
preferences  for  CIAP.  These  funding 
preferences  are  and  have  been  to 
provide  funding  first  for  emergencies 
and  second  for  PHAs  with  a  significant 
number  of  vacant,  uninhabitable  units. 
However,  the  revised  CIAP  Handbook 
(dated  January  2, 1985)  strengthened  the 
existing  viability  and  cost  effectiveness 
requirements  and,  as  a  result,  CIAP  will 
not  fund  modernization  of  non-viable 
projects.  It  is  in  the  best  interest  of  the 
Department  to  support  and  encourage 
low  vacancy  PHAs  so  that  they  will 
maintain  and,  if  possible,  increase  their 
high  occupancy  rates  and  continue  to 
provide  housing  for  lower  income 
families. 

4.  Year-end  Adjustment  to  the 
Allowable  Vacancy  Rate 

Proposed  §  990.110(c)  would  have 
required  PHAs  to  submit  year-end 
adjustments  of  the  projection  of  Unit 
Months  Occupied,  and  noted  that  the 
adjustment  might  affert  the  computation 
of  the  Allowable  Vacancy  Rate.  Certain 
commenters  characterized  this 
adjustment  to  the  vacancy  rate  as  a 
back-door  method,  end-of-year  income 
adjustment.  Several  compienters 
claimed  that  if  their  income^as  to  be 
adjusted,  they  should  also  bejallowed  to 
adjust  their  expenses. 

This  year-end  adjustment,  rpe 
commenters  claimed,  would  r«move  a» 
major  incentive  to  reduce  vacancies 
below  levels  set  out  in  budgef 
projections  since  there  would  have  been 
a  dollar-for-dollar  reduction  in  subsidy 
for  the  additional  rental  income 
resulting  from  the  lower-than-planned 
vacancy  rate.  PHAs  with  vacancy  rates 
below  3%  were  especially  concerned 
about  the  year-end  adjustment  for  this 
reason. 

This  interim  rule  does  not  adopt  the 
concept  of  Allowable  Vacancy  Rate 
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and.  therefore,  does  not  contain  a  year- 
rnd  adjustment  to  the  Allowable 
Vacancy  Rate.  This  rule,  however, 
contains  a  related  adjustment  feature. 
Under  the  current  rule  a  PHA 
determines  its  average  projected 
occupancy  for  the  requested  budget 
year,  taking  into  account  events  it 
expects  to  occur  during  the  budget  year. 
If  the  PHA  projected  a  lower  occupancy 
than  what  actually  occurred  it  would 
have  additional  income  derived  from  the 
rental  of  units  projected  to  be  vacant.  If 
the  PHA's  average  proiected  occupancy 
were  higher  than  what  actually 
occurred,  it  would  have  less  total 
income  than  anticipated.  The  incentive 
these  commenters  refer  to  only  exists  to 
the  extent  a  PHA  underestimates  its 
average  percentage  of  occupancy.  Under 
this  interim  rule  (§  990.117)  a  PHA 
determines  its  Actual  Occupancy 
Percentage  as  of  a  date  certain  adjusted 
to  reflect  expected  changes  in 
occupancy  because  of  modernization, 
new  development,  demolition,  or 
disposition  in  order  to  reflect  the 
expected  average  occupancy  rate 
throughout  the  year.  However,  §  990.117 
also  provides  that  if  there  is  a  further 
change  in  the  actual  ocxupancy 
percentage,  as  adjusted,  because  of 
modernization,  new  development, 
demolition  or  disposition,  the  PHA  shall 
submit  a  budget  revision  to  reflect  the 
additional  change  in  occupancy  due  to 
these  actions. 

5.  Utility  Expense  Level-Related 

Comments 

One  commenter  objected  to  the 
proposed  revision  in  §  990.107  that 
would  exclude  projects  that  have  one  or 
more  vacant  buildings  from  the  current 
calculation  of  a  PHA's  Allowable  Utility 
Expense  Level.  The  commenter  claimed 
that  the  proposed  revision  would  have 
an  immediate  short-term  impact  on 
I'MAs  with  high  numbers  of  vacant 
buildings,  but  only  a  short-term  impact 
on  reducing  operating  subsidies. 
Commenters  also  argued  that  certain 
vacant  buildings  were  already 
accounted  for  in  the  PFS  rolling  base 
years,  and  that  the  rolling  base  must  be 
fully  adjusted  when  a  vacant  building  is 
reoccupied.  Another  commenter 
objected  to  the  application  of  the  vacant 
building  exclusion  to  projects  composed 
of  single  family  scattered-site  homes, 
because  of  the  administrative  burden  in 
documenting  actual  utility  costs  for  the 
individual  units. 

Because  this  interim  rule  adjusts  for 
vacancies  by  adjusting  the  computation 
of  the  per-unit  Operating  Income  Level 
and  not  by  making  a  separate  operating 
subsidy  computation  for  vacant  units, 
this  rule  does  not  implement  the 


proposed  revisions  to  the  calculation  of 
a  PHA's  Allowable  Utility  Expense 
Level. 

Section-by-Section  Summary  of  Changes 

The  technical  revision  to 
§  990.101(c)(4)  in  the  proposed  rule  is  not 
needed  in  this  interim  rule.  The  only 
change  made  to  the  existing  paragraph 
is  to  replace  "estimated  percentage  of 
occupancy"  with  "Projected  Occupancy 
Percentage". 

This  interim  rule  at  §  990.102fq) 
adopts  the  proposed  definition  of  "Unit 
Months  Available",  which  makes  clear 
that  a  unit  is  available  for  occupancy 
"until  the  time  it  is  approved  by  HUD  for 
deprogramming  and  is  vacated  or  is 
approved  for  nondwelling  use."  This 
interim  rule  provides  that,  for  PHA 
Requested  Budget  Years  starting  on  or 
after  July  1. 1991,  a  unit  in  a  vacant 
building  that  is  in  a  project  determined 
by  HUD  to  be  non-viable  is  not 
considered  available  for  occupancy. 

Proposed  §  990.102(w)  would  have 
added  a  cross  reference  to  the  section 
for  computing  the  Utilities  Expense 
Level  for  the  rolling  period  to  the 
definition  of  Allowable  Utilities 
Consumption  Level  (AUCL).  This 
interim  rule  does  not  adopt  this  revision 
since  the  final  rule  does  not  make  the 
Utility  Expense  Level  revisions  set  out 
in  the  proposedrule. 

This  rule  {§  990.102(x))  adopts  the 
proposed  rule  definition  of  "Unit 
approved  for  deprogramming." 

Proposed  §  990.102(y),  the  definition  of 
Allowable  Vacancy  Rate,  is  not  adopted 
in  this  interim  rule  since  there  is  no 
separate  computation  of  operating 
subsidy  for  vacant  units. 

Proposed  §  990.102(z)  also  is  not 
adopted  in  this  interim  rule  since  this 
rule  provides  a  less  burdensome  method 
for  determining  occupancy  than 
ascertaining  Unit  Months  Occupied.    * 

Section  990.104  is  unchanged  from  the 
current  rule.  The  proposed  rule  would 
have  added  new  paragraphs  (c)  and  (d). 
These  proposed  revisions  would  have    - 
implemented  provisions  related  to 
determining  operating  subsidy  for 
vacant  Unit  Months  Available  that 
exceed  the  Allowable  Vacancy  Rate. 

Proposed  revisions  to 
§  990.107(c)(3)(i),  (f)  and  (g),  which 
concern  the  computation  of  the 
Allowable  Utilities  Consumption  Level, 
have  not  been  adopted  in  this  interim 
rule. 

The  proposed  revisions  to 
§  990.108(b),  which  concern  how  to 
determine  operating  subsidy  for  excess 
vacant  units  approved  for  modernization 
and  for  all  other  vacant  units  in  excess 
of  the  Allowable  Vacancy  Rate, 
including  vacant  units  approved  for 


deprogramming,  have  not  been  adopted 
in  this  interim  rule.  This  interim  rule 
amends  §  990.108(b)  to  conform  to  the 
revised  definition  of  "unit  approved  for 
deprogramming." 

"The  proposed  rule  would  have  made 
conforming  technical  changes  to 
§  990.109(a)  and  (b)(2}  and  would  have 
removed  §  990.109(b)(3)  and  (4).  This 
interim  rule  inserts  the  term  "Projected 
Occupancy  Percentage"  into 
§  990.109(a).  No  other  change  from  the 
current  rule  is  made  to  §  990.109(a)  or 
(b)(2).  Section  990.109(b)(3)  is  retained  in 
this  rule  but  is  revised,  as  discussed 
above,  to  set  out  how  to  determine  the 
Projected  Occupancy  Percentage  for:  (1) 
High  occupancy  PHAs,  (2)  high 
occupancy  PHAs  but  for  on  schedule 
modernization,  and  (3)  low  occupancy 
PHAs.  A  conforming  change  is  made  to 
§  990.109(b)(4)  to  insert  the  term 
"Projected  Occupancy  Percentage ". 

This  interim  rule  does  not  adopt  the 
year-end  adjustment  of  Unit  Months 
Available  revision  that  the  proposed 
rule  would  have  made  to  §  990.110. 

This  interim  rule  adds  new  §§  990.117 
and  990.118 — not  contained  in  the 
proposed  rule.  The  former  sets  out  the 
requirements  for  determining  Actual 
Occupancy  Percentage  and  the  latter 
contains  the  Comprehensive  Occupancy 
Plan  Requirements.  These  changes  are 
discussed  above. 

Findings 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  Office  of  the  Frjles 
Docket  Clerk.  Room  10276,  451  Seventh 
Street,  SW.,  Washington,  D.C.  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  would  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
.  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  and  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 
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In  arrorilance  vviih  the  provisiors  of  5 
use.  605ib)  (the  Regulatory  Flexibility 
Act),  the  Undersigned  hereby  certifies 
that  this  rule  would  not  have  a 
sit^nificant  econumic  imp.ict  on  a 
sul).->tdntidl  number  of  sm.-ili  entities, 
becriuse  a  sij^nificant  number  of  very 
small  PfLXs  that  have  hij^h  vacancies 
are  currently  using  a  97  S.  Projected 
Oc(  upjncy  PRfccntaj,;e  to  compute  Iht'ir 
OpcrHiing  Expense  Level.  Accordinjjly. 
the  funds  available  to  those  PHAs 
should  not  he  sijjnificantly  affected. 

This  ru!e  was  listed  as  Sequence 
Number  95  in  ihj  Department's 
Senii.innual  Agenda  of  Re>ju!a!ions 
published  on  April  29.  1985  |50  FR  17287 
at  pa^je  17311).  undpr  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
M.jndgem;MTt  and  Budget  for  revi.^w 
under  the  provisions  of  Paperwork 
ReducUon  Act  of  1980  (44  U.S.C  3501- 
3520).  No  person  may  be  subject  to  a 
penalty  for  failure  to  comply  with  these 
information  collection  requirements 
until  they  have  been  approved  and 
assit^ned  an  OMB  control  number.  The 
OMB  control  number,  when  assigned, 
will  be  announced  by  separate  notice  in 
the  Federal  Register. 

The  Catalog  of  Fedpral  Ut^meslic 
Assistance  proi?ram  iiunil)crs  are  14.14(>  and 
14.1.50. 

List  of  Subjects  in  24  CFK  Part  990 

Housing  and  community  development. 
Lower-income  hou8ing.\Piiblic  housing. 

PART  990— {AMENDED! 

Accordingly,  the  Department  amends 
24  ere  Part  990  as  follows: 

1.  The  authority  citation  for  Part  990  is 
revised  to  read  as  follows; 

.\utiianty:  Sec  9.  United  Stales  Housing 
Act  of  1937.  42  use.  1737^:  Sec.  7(d). 
Depiirtrr.Pnt  of  Ht'D  Act.  42  U.S.C.  :J535(H). 

$990  101     I  Amended) 

2.  Section  990.101(c)(4)  is  amended  by 
removing  the  words  "estimated 
perceotage  of  occupancy"  and  inserting, 
in  their  place,  the  words  "Projected 
Occupancy  Pertentage." 

3.  In  I  990  102,  paragraph  (q)  is 
revi.sed  and  a  new  paragraph  (x)  is 
added,  to  read  as  follows: 

§990.102    DefinitJcn*. 

,  (q)  Unit  Months  Available.  Project 
Units  multiplied  by  the  number  of 
months  the  Project  Units  are  available 
for  occupancy  during  a  given  PHA  fiscal 
year.  Except  as  provided  in  the 
following  sentence,  for  purposes  of  this 
part,  a  unit  is  considered  available  for 


o;;cupancy  from  the  date  on  which  tho 
End  of  the  Initial  Operating  Period 
(ElOP)  for  th(!  project  is  established  until 
the  time  it  is  approved  by  IIUD  for 
deprogramming  and  is  vacated  or  is 
approved  for  nondwelling  u.sc.  On  or 
after  July  1.  1991.  a  unit  is  not 
considered  available  for  occupancy  in 
any  PH.\  Requested  Budget  Year  if  the 
unit  is  locited  in  a  vacant  building  in  a 
project  that  HUD  has  detrrmin*'d  is  non- 
vi:i!)!e. 

*  «         «         •         * 

(x)  Unit  approvnit  for  c1cpn)\;runimin>>. 
(1)  .\  dwelling  unit  for  which  HUD  has 
approved  the  PHAs  formal  request  to 
remove  the  dwelling  unit  from  the  PHAs 
inventory  and  the  Annual  Contributions 
Contract  but  for  which  removal,  i.e.. 
deprogranimine.  has  not  yet  been 
completed  or  (2)  a  nondwelling  structure 
or  a  dwelling  unit  used  for  nondwelling 
purposes  whirh  the  PHA  has  determined 
will  lio  longer  be  used  for  PH.*\  purposes 
and  for  which  HUD  has  appro\ed 
removal  from  the  PH.A's  inventory  and 
Annual  Contributions  Contract. 

4.  In  S  990.108.  paragraph  (b)  is 
revised  to  read  as  follows: 

S  990.108    Ottter  costs. 

*  «         •        •         « 

(b)  Costs  attributable  to  units 
approved  lor  deprogramming  aid 
vacant  may  be  eligible  for  inclusion,  but 
mu3t  be  limited  to  the  minimum  services 
and  prt)tection  necessary  to  protect  and 
preserve  the  units  until  the  units  arc 
dnprogrjimmed.  Costs  attributable  to 
units  temporarily  unavailable  for 
occupancy  because  they  are  utilized  for 
PHA  related  activities  are  not  elii^ible 
for  inclusion.  In  determining  the  PFS 
opeiatingssubsidy.  these  units  shall  not 
be  i.ncluded  in  the  calculation  of  Units 
Months  Available.  Units  apprc.  ed  for 
deprogramming  shall  be  listed  by  the 
PHA  and  supporting  document:*!on 
r.garding  direct  cost.?  attributable  to 
su;  h  units  shall  be  included  as  ,!  [•I'-f  of 
the  operating  budget  in  which  the  PH.A 
requests  operating  subsidy  for  these 
units.  If  the  PHA  requires  as8ista;;ce  in 
this  matter,  the  HUD  Field  Office  should 
be  contacted. 

*  •         *        •        * 

5.  Section  990.109(a)  is  amended  by 
removing  the  words  "average  number  of 
Project  Units  expected  to  be  occupied 
during"  and  inserting,  in  their  place,  the 
words  "Projected  Occupancy  Percentage 
for". 

6.  In  §  990.109,  paragraph  (b)(3)  is 
revised  to  read  as  follows: 


§990.109 
LeveL 

(b)-   • 


Protected  Operating  IrKome 


(3)  Projt'cteii  Occupancy  Percenta^p. 
The  V\\.\  shall  determine  its  projected 
percent. ige  of  occupancy  for  all  Piojecl 
Units  (Projected  Occupancy  Percentage), 
as  follows: 

(i)  Hi^h  occupancy  PHAs.  If  the  PI  lAs 
Actual  Occupancy  Percentage  (see 
§  990.117)  is  eq;ial  to  or  greater  than 
97  v),  th»!  PHAs  Projected  Occupancy 
Percentage  is  97  v,. 

(ii)  A//yA  occupancy  PHAs  but  for  on 
schciiuh}  modcrni/ation.  If  the  PI  lA's 
Actual  Occupancy  Percentage  (see 
§  990.117)  is  less  than  97%  solely 
because  of  vacant,  on-schedule 
modernization  units  described  in 
paragraph  (v)  below,  the  PHA's 
Projected  Occupancy  Percentage  is  its 
.Actu  d  Occupancy  Percentage.  A  PHA 
may  also  use  its  Actual  Occupancy 
Percentage  as  its  Projected  Occupancy 
Percent.ige  if  the  PHA  has  five  or  fewer 
vacant  units  other  than  vacant,  on- 
schedulc  modernization  units  described 
in  p:ir:igraph  (v)  below. 

(iii)  Low  occupancy  PHAs  with  an 
rpprMed Conipivhensive  Occupancy 
Plan.  If  the  PHA  has  an  Actual 
Occupancy  Percentage  (see  §  990.117) 
less  than  97%  and  more  than  five  vacant 
units,  not  solely  because  of  vacant,  on- 
schodulo  modernization  units  described 
in  p.uagraph  (v)  below  and  if  the  PHA 
has  a  HUD-approved  Comprehensive 
Occupancy  Plan,  the  PHAs  Projected 
Occupancy  Percentage  is  determined 
under  §  990.118(f). 

(iv )  Low  occupancy  PHAs  without  an 
approved  Comp'-ehensive  Occupancy 
Plan.  If  the  PHA  has  an  Actual 
Occupancy  Percentage  (see  §  990.117) 
less  than  97%  and  has  more  than  five 
vacant  units,  nut  solely  because  of 
vacant,  on-schedule  modernization  units 
describi.d  in  paragraph  (v)  below  but  the 
PM.X  d>;»s  not  have  a  HUD-approved 
Ci.iitprehensive  Occupancy  Plan,  the 
PHAs  <-halI  use  97%  as  its  Projected 
Occupancy  Percentage. 

(v)  Vacant,  or.  schedule 
modernization  units.  Vacant,  on- 
schedule  modernization  units  are  vacant 
units  in  an  otherwise  occupiable  project 
thai  has  received  funding  for 
modernization  through  the 
Comprehensive  Improvement 
Assistance  Program  (24  CFR  Part  !)68)  or 
other  sources:  and  for  which 

(A)  It  is  expected  that  the  vacant  units 
will  be  occupied  on  completion  of 
modernization  work; 

(B)  The  PHA  has  a  schedule  for 
carrying  out  the  modernization  which  is 
acceptable  to  HUD;  and 

(C)  The  modernization  work  is  on 
schedule. 
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7.  Section  990.109(b)(4)  is  amended  by 
removing  the  words  "estimated  average 
percentage  of  occupancy"  and  inserting, 
in  their  pfSce.  the  words  "Projected 
Occupancy  Percentage." 

8.  A  new  §  990.117  is  added  to  read  as 
follows: 


t;  990. 1 1 7    Determining  Actual  Occupancy 
Percentage. 

For  the  first  Requested  Budget  Year 
beginning  on  or  after  July  1. 1986.  the 
PHA  shall  determine  the  percentage  of 
occupancy  for  all  Project  Units  included 
in  the  Unit  Months  Available  (Actual 
Occupancy  Percentage)  as  of  September 
30, 1984.  For  subsequent  Requested 
Budget  Years,  the  PHA  shall  determine 
the  Actual  Occupancy  Percentage  for 
the  first  day  of  the  month  that  is  six 
months  before  the  beginning  of  the 
Requested  Budget  Year.  The  Actual 
Occupancy  Percentage  shall  be  adjusted 
to  reflect  expected  changes  in 
occupancy  because  of  modernization, 
new  development,  demolition,  or 
disposition  in  order  to  reflect  the 
expected  average  occupancy  rate 
throughout  the  year.  If.  after  that  date, 
there  are  changes,  up  or  down,  in 
occupancy  because  of  modernization, 
new  development,  demolition  or 
disposition  not  reflected  in  the 
adjustment,  the  PHA  shall  submit  a 
budget  revision  to  reflect  the  actual 
change  in  occupancy  due  to  these 
actions. 

9.  A  new  §  990.118  is  added  to  read  as 
follows: 


S  990. 1 1 8    Comprehensive  Occupancy  Plan 
requirements. 

(a)  PHAs  required  to  submit  a 
Comprehensive  Occupancy  Plan.  If  the 
PHA  has  an  Actual  Occupancy 
Percentage  (see  §  990.117),  less  than  97% 
and  has  more  than  five  vacant  units,  not 
solely  because  of  vacant,  on  schedule 
modernization  units  described  in 

§  990.109(b)(3)(v),  the  PHA  shall  prepare 
and  submit  a  Comprehensive 
Occupancy  Plan  to  HUD  and  otherwise 
comply  with  the  requirements  of  this 
section. 

(b)  Comprehensive  Occupancy  Plan 
content.  A  Comprehensive  Occupancy 
Plan  shall  provide  a  general  PHA-wide 
strategy  for  returning  to  occupancy  or 
deprogramming  all  vacant  units  and  a 
specific  strategy  for  returning  to 
occupancy  or  deprogramming  vacant 
units  for  each  project  that  has  an 
occupancy  percentage  of  less  than  97%. 

(1)  The  general  PHA-wide  strategy  for 
returning  to  occupancy  or 
deprogramming  all  vacant  units  shall 
specify  management  actions  the  PHA  is 
taking  or  intends  to  take  to  eliminate 


vacancies,  such  as  revised  occupancy 
policies,  actions  to  reduce  time  to  return 
vacated  units  to  occupancy,  and 
identification  of  the  need  to  use  the 
exception  for  nonelderly  tenants  in 
elderly  projects,  and  shall  include  a 
schedule  for  completing  these  actions. 

(2)  The  specific  strategy  shall: 

(i)  Identify  each  project  that  has  a 
percentage  of  occupancy  less  than  97%; 

(ii)  State  the  specific  actions  the  PHA 
is  taking  or  intends  to  take  to  eliminate 
vacancies,  such  as:  (A)  Modernization, 
(B)  demolition,  (C)  disposition,  (D) 
change  in  occupancy  policy,  or  (E) 
physical  or  management  improvements; 
and 

(iii)  For  each  project  identified, 
include  a  schedule  for  completing  these 
actions  and  returning  the  units  to 
occupancy. 

(3)  The  Comprehensive  Occupancy 
Plan  shall  also  include  yearly  PHA-wide 
occupancy  goals  and  yearly  occupancy 
goals  for  each  project  with  an 
occupancy  rate  below  97%  stated  for 
each  year  until  there  is  a  projected  PHA- 
wide  occupancy  rate  of  at  least  97%. 
These  goals  should  reflect  the  average 
occupancy  pecentage  for  each  year.  The 
yearly  occupancy  goals  (both  PHA-wide 
and  project  specific)  for  the  first  year  of 
a  Comprehensive  Occupancy  Plan  that 
is  required  under  paragraph  (c)(1)  below 
to  be  submitted  with  a  PHA's  budget  for 
its  first  Requested  Budget  and  Year 
beginning  on  or  after  July  1, 1986  shall 
take  into  account  actions  taken  by  the 
PHA  from  August  2.  1985  to  reduce 
vacancies. 

(c)  Time  for  submitting  a 
Comprehensive  Occupancy  Plan  and 
maximum  term.  (1)  A  PHA  that  is 
required  to  submit  a  Comprehensive 
Occupancy  Plan  based  on  its  Actual 
Occupancy  Percentage  as  of  September 
30. 1984  shall  submit  to  HUD  for  its 
approval  the  PHA's  Comprehensive 
Occupancy  Plan  with  its  budget  for  its 
first  Requested  Budget  Year  beginning 
on  or  after  July  1. 1986.  The 
Comprehensive  Occupancy  Plan 
submitted  in  accordance  with  this 
paragraph  (c)(1)  shall  be  for  a  period 
approved  by  HUD  as  reasonable  which, 
except  as  provided  under  paragraph 
(c)(3)  below,  shall  not  exceed  five  years. 

(2)  A  PHA  that  is  required  to  submit  a 
Comprehensive  Occupancy  Plan  based 
on  its  Actual  Occupancy  Percentage  as 
of  a  date  after  September  30. 1984.  shall 
submit  to  HUD  for  its  approval  the 
PHA's  Comprehensive  Occupancy  Plan 
with  its  budget  for  its  next  Requested 
Budget  Year.  Except  as  provided  under 
paragraph  (c)(3)  below,  a 
Comprehensive  Occupancy  Plan 
submitted  in  accordance  with  this 


paragraph  (c)(2)  shall  be  for  a  period  of 
one  or  two  years,  as  approved  by  HUD. 
(3)  A  Comprehensive  Occupancy  Plan 
may  exceed  the  maximum  period 
provided  in  paragraphs  (c)  (1)  and  (2)  of 
this  section  only  with  the  written 
approval  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing. 

(d)  Local  governing  body  review.  The 
PHA  shall  have  the  Comprehensive 
Occupancy  Plan  reviewed  by  the  local 
governing  body  for  comment  and  shall 
submit  any  comments  from  the  local 
governing  body  to  HUD  with  the 
Comprehensive  Occupancy  Plan. 

(e)  Financially  or  Operationally 
Troubled  PHA.  If  a  PHA  is  a  Financially 
or  an  Operationally  Troubled  PHA  (see 
HUD  Handbook  7475.14  (April  1984). 
Chapter  3),  and  has  an  approved 
Workout  Plan,  the  Comprehensive 
Occupancy  Plan  shall  be  made  an 
addendum  to  the  Workout  Plan. 

(f)  Projected  Occupancy  Percentage 
(Comprehensive  Occupancy  Plan  PHA). 
A  PHA  that  has  a  HUD-approved 
Comprehensive  Occupancy  Plan  shall    * 
use  as  its  Projected  Occupancy 
Percentage  for  computing  its  projected 
operating  income  level  under  §  990.109 
the  greater  of:  (1)  Its  Actual  Occupancy 
Percentage,  as  determined  under 

§  990.117  or  (2)  its  approved,  yearly 
PHA-wide  occupancy  goal,  adjusted,  as 
necessary,  to  discount  units  that  are 
vacant  for  reasons  beyond  the  PHA's 
control,  as  provided  in  paragraph  (g)  of 
this  section. 

(g)  Units  vacant  for  reasons  beyond  a 
PHA 's  control  A  vacant  unit  is 
considered  vacant  for  reasons  beyond  a 
PHA's  control  only  if  the  unit  is  located 
in  a  project  that  meets  one  of  the 
following  conditions: 

(1)  The  PHA  has  applied  for 
moderization.  HUD  cannot  fund  the 
project  because  of  lack  of  sufficient 
funding,  and  it  is  expected  that  the  units 
will  be  occupied  when  the  units  are 
modernized. 

(2)  The  vacant  units  are  vacant,  on 
schedule  modernization  units  as 
described  in  §  990.109(b)(3)(v). 

(3)  The  units  are  vacant  because  of 
natural  disasters  or  litigation  that 
precludes  units  from  being  occupied. 

Dated:  May  21, 1985. 

James  E.  Baugh, 

General  Deputy  Assistant  Secretary  for 
Public  and  Indian  Housing. 

|FR  Doc.  85-15074  Filed  6-21-85:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 

ICGDS-«S-04I 

Special  Local  Regulations;  Marine 
Event;  Elizabeth  River  Independence 
Day  Celet}ration 

AGE^4CY:  Coast  Guard.  DOT. 
action:  Final  rule. 

SUMMARY:  Special  local  regulations  are 
adopted  for  the  Elizabeth  River 
Independence  Day  Celebralicn.  This 
event  will  be  held  on  the  Elizabeth 
River,  adjacent  to  "Waterside"  between 
the  Norfolk  and  Portsmouth  downtown 
areas.  It  will  consist  of  a  fireworks 
display  from  barges  commencing  at  7:00 
pm  and  ending  at  11:30  pm  on  4  July 
1985.  The  regulations  are  needed  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 
EFFECTIVE  DATE:  These  regulations 
t  ecome  effective  at  7:00  pm.  4  July  1985 
and  terminate  at  11:30  pm.  4  July  1985.  In 
case  cf  inclement  weather  causing  the 
event  to  be  postponed,  these  regulations 
become  effective  at  7:00  pm.  5  July  1985 
and  terminate  at  11:30  pm.  5  July  1985.  If 
the  event  is  postponed,  the  Patrol 
Commander  will  issue  a  broadcast 
Notice  to  Mariners. 

FOR  FURTHER  INFORMATION  CONTACT: 
Biliy  j.  Stephenson,  Chief,  Boating 
Affairs  Branch.  Fifth  Coast  Guard 
District.  431  Crawford  Street. 
Portsmouth.  Virginia  23705  (804-398- 
620::). 

SUPPt^MENTARY  INFORMATION:  A  notice 

of  proposed  rule  making  has  not  been 
published  for  these  regulations. 
Following  normal  rule  making 
procedures  would  have  been 
impracticable.  The  application  to  hold 
the  event  was  not  received  until  30  May 
1985.  and  there  was  not  sufficient  time 
remaining  to  publish  proposed  rules  in 
advance  of  the  event. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Billy  J.  Stephenson,  project  officer. 
Chief.  Boating  Affairs  Branch.  Fifth 
Coast  Guard  District,  and  LCDR  Walter 
J.  Brudzinski.  project  attorney.  Fifth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  City  of  Portsmouth  and  Norfolk 
Festevents.  Inc.  are  sponsors  of  this 
event.  Norfolk  Ship  Company  tugs  will 
maneuver  two  barges  used  for  shooting 
fireworks.  Closure  of  the  waterway  for 
any  extended  period  is  not  anticipated 


and  thus  commercial  traffic  should  not 
be  severely  disrupted  at  any  given  time. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

PART  100— [AMENDED] 
Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  46  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  paragraph  is  added  to 
S  100.35-503  to  read  as  follows: 

§  100.35-503    ElizatMth  River.  Norfolk, 
Virginia. 

(a)  Regulated  area.  The  waters  of  the 
Elizabeth  River  and  its  branches  from 
shore  to  shore,  bound  by  the  Midtown 
tunnel  on  the  north,  the  Downtown 

r  tunnel  on  the  south,  and  the  Berkley 
Bridge  on  the  east. 

(b)  Special  local  regulations.  Except 
for  participants  in  the  Elizabeth  River 
Independence  Day  Celebration,  or 
persons  or  vessels  authorized  by  the 
Coast  Guard  Patrol  Commander,  no 
person  or  vessel  may  enter  or  remain  in 
the  above  area.  The  operator  of  any 
vessel  in  the  immediate  vicinity  of  this 
area  shall:  r 

(1)  Stop  his  vessel  immediately  upon 
being  directed  to  do  so  by  any  Coast 
Guard  officer  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign, 
and 

(2)  Proceed  as  directed  by  any  Coast 
Guard  officer  or  petty  officer. 

(c)  Any  spectator  vessel  may  anchor 
outside  of  the  area  specified  in 
paragraph  (a)  of  thesa  regulations. 

(d)  The  Coast  Guard  Patrol 
Commander  is  a  commissioned  officer  of 
the  Coast  Guard  who  has  been 
designated  by  the  Commander.  Fifth 
Coast  Guard  District.  The  Patrol 
Commander  will  be  stationed  on  the 
patrol  vessel. 

(e)  These  regulations  and  other 
applicable  laws  and  regulations  will  be 
enforced  by  Coast  Guard  officers  and 
petty  officers  on  board  Coast  Guard  and 
private  vessels  displaying  the  Coast 
Guard  ensign. 

Dated:  June  17.  1985. 
James  C  Irwin, 

Rear  Admiral,  U.S.  Coast  Guard  Commander. 

Fifth  Coast  Guard  District 

[FR  Doc.  85-15106  Filed  6-21-85;  8:45  amj 
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33  CFR  Part  117 
(CGD13  85-101 

Drawbridge  Operation  Regulations; 
Snoliornish  River,  Steamboat  Slough, 
and  Ebey  Slough,  Near  Everett,  WA 

AGENCY:  Coast  G'lard.  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
the  regulations  governing  the 
Washington  State  Department  of 
Transportation's  highway  drawbridges 
across  the  Snohomish  River,  Steamboat 
Slough  and  Ebey  Slough  between 
Everett  and  Marysville,  Washington. 
This  change  is  being  made  to  correct 
errors  in  highway  designations,  to 
change  the  advanced  notice  requirement 
for  two  bridges,  and  to  delete  reference 
to  a  bridge  that  has  been  replaced  with 
a  fixed  span  structure.  Also,  this  change 
is  being  made  because  current  operating 
regulations,  as  published  in  33  CFR  Part 
117.  do  not  refiect  either  common  usage 
operation  or  the  desired  operation  of  the 
bridges.  Past  amendments  to  Part  117 
include  unintended  changes  to  the 
regulations  governing  the  operation  of 
these  bridges.  Since  these  changes  were 
neither  intended,  nor  anticipated,  they 
were  not  adopted  by  the  owner  of  the 
bridges  or  waterway  users.  These 
discrepancies  wore  recently  brought  to 
the  attention  of  the  Coast  Guard. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  on  July  24, 1985. 
ADDRESS:  Comments  should  be  mailed 
to  Commander  (oan).  Thirteenth  Coast 
Guard  District.  915  Second  Avenue. 
Seattle.  Washington  98174.  The 
comments  will  be  available  for 
inspection  and  copying  in  room  3564  at 
this  address.  Normal  office  hours  are 
between  7:45  a.m.  and  4:15  p.m.,  Monday 
through  Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  E.  Mikbsell.  Chief,  Bridge  Section, 
Aids  to  Navigation  Branch.  (Telephone: 
(206)  442-5864). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation  and  it  is 
being  made  effective  in  less  than  30 
days  from  the  date  of  publication. 
Following  normal  rulemaking 
procedures  was  considered  unnecessary 
and  contrary  to  the  public  interest, 
because  the  changes  merely  correct 
minor  errors  in  existing  regulations 
which  occurred  as  a  result  of 
administrative  oversight. 

Although  these  regulations  are 
published  as  a  final  rule  without  prior 
notice,  an  opportunity  for  public 
comment  is  nevertheless  desirable  to 
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insure  that  the  rtgulatid  ns  are  both 
reasoriJible  and  workab  u.  .\c:cordingIy. 
persons  wishing  to  com  iicnt  may  do  so 
j)y  sulimitting  vvril»un  cDmments  to  the 
offini;  listnd  under  "AOCRESS"  in  this 
preamble  Persons  submitting  comments 
should  include  their  narrses  and 
addri.'sscs,  identify  the  iJocket  number 
for  the  ret!i!iati')ns,  and  give  reasons  for 
their  comments  Receip  of  comments 
will  be  acknowledged  i  a  self- 
addressed  postcard  or  ^nvefope  is 
enclosed.  Based  upon  cbmments 
received,  the  regulations  may  be 
changed. 

Drafting  Information 

The  drafters  of  this  notice  are:  John  E. 
Mikesell,  project  officef,  and  Liciit?n.mt 
Commander  Judith  M.  Hammond, 
project  attorney. 

Discussion  of  Regulations 

At  an  undisclosed  time  in  the  past. 
Washington  State  Highjway  SR  99  was 
redesignated  SR  529.  Tliis  change 
C'lrrectly  identifies  the  affected  highway 
bridges. 

1  he  old  Washington  Btale  highway 
swing  span  bridge  acroBs  the  Snohomish 
River,  mile  15.0,  at  Snohomish,  was 
recently  replaced  with  h  fixed  bridge. 
Reference  to  the  old  bridge  has  been 
deleted  from  the  regulajtions. 

The  twin  SR  529  highway  b.ndges 
across  Steamboat  Slough,  miles  1.1  and 
1.2,  are  upstream  from  Ihe  Burlington 
Northern  railroad  bridge  at  mile  10  The 
raihoad  bridge  requires  foui-hou; s 
advance  notice  for  openings  and  !!ie 
ii'iacent  highway  bridies  require  one- 
h  )ur  advance  notice,  lliis  change 
increases  the  advance  notice 
r(!quirement  for  the  hiaiway  bridges  to 
four  hours  to  be  consistent  with  the 
a'^liacont  railroad  brid^. 

individual,  distinctivte  sound  signals 
for  Washington  State  Highway  bridges 
across  Ihe  Snohomish  River,  Steamboat 
Slough,  and  Ebey  Sloukh  were  deleted  in 
a  previous  ,i;eneral  change  to  the 
regulations.  A  subsequjent  change  to  the 
re  ':!lations  inadvertently  reintroduced 
t'   ■  distinctive  signals. [The  change  was 
neither  requested  nor  aesired  and  was 
never  implernentod  by  (the  owner  of  the 
bridges  or  waterway  ufccrs.  Coni;;i!>n 
practice  by  both  waterjway  users  and 
bridge  owners  has  been  to  use  the  one 
proloneed.  one  short  blast  sign-al 
provided  in  Subpart  A— Heneral 
Requirements,  Section  117.15.  This 
change  deletes  the  individual  signals  for 
the  identified  Washington  State 
highway  b^id.ges  to  conform  with  the 
actual  and  desired  operating  procedure. 

Tjome  minor  editohdl  changes  also 
have  been  made  to  accommodate  Ihe 
revised  sections. 


Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  nor.major  under  Executive  Oidiir 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  144  FR  11034;  Februarj'  26, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  These 
regulations  have  no  appreciable 
economic  consequences.  1  hey  merely 
correct  previous  minor  errors  and 
om.issions  and  modify  unimplemenfed 
operating  procedures  to  conform  with 
standard  practice.  Since  the  economic 
impact  of  these  regulations  is  expected 
to  be  minimal,  the  Coast  Guard  certifies 
that  they  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

PART  117— {AMENDED] 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows; 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

.Authority:  33  U.S.C.  499;  and  49  CFR 
1.4fi(c)(S)  jnd  33  CFR  1.05-l(g). 

2.  Sections  117.1059  (c).  (e).  (g).  and  (h) 
are  revised  to  read  as  follows: 

PART  1 17— DRAWBRIDGE 
OPERATION  REGULATIONS 

§  117.1059    Snotiomlsh  River,  Steamboat 
Slough,  and  Ebey  Slougti. 

«  *  *  *  » 

(c)  The  draws  of  the  twin.  SR  529. 
highway  bridges  across  the  Snohomish 
River,  mile  3.6.  at  Everett  shall  open  on 
signal  if  at  least  one-hour  notice  is 
given.  On  weekdays.  Monday  through 
Friday,  notice  for  openings  shall  be 
givep  by  marine  radio,  telephone,  or 
other  means  to  the  draw  tender  at  the  SR 
529  highway  bridge  across  Ebey  Slough, 
at  Marysville,  and  at  all  other  times  to 
the  drawlender  at  the  twin  SR  529 
bridges  at  Everett.  One  S'gnal  opens 
both  draws.  During  freshets,  a 
drawlender  shall  be  in  constajil 
attendance  and  the  draws  shall  open  on 
s\an  il  when  so  ordered  by  the  Distric.t 
Commander. 

(dl*   ♦   * 

(e)  The  draw  of  the  Burlington 
Northern  railroad  bridge  across  the 
Snohomish  River,  mile  15  5,  at 
Snohomish,  need  not  be  opened  for  the 
passage  of  vessels. 


(0*  •  * 

(g)  The  draws  of  the  twin.  SR  529, 
hig.hway  bridges  acios.*  Steamboat 
Slough,  miles  11  and  1.2.  near 
Marysville,  shall  open  on  signal  if  at 
least  four-hours  notice  is  given.  On 
weekdays,  Monday  through  Friday, 
notice  for  openings  shall  be  given  by 
marine  radio,  telephone,  or  other  rr.'.'ans 
to  the  drawlender  at  the  SR  529  highway 
bridge  across  Ebey  Slough,  at 
Marysville,  and  at  all  other  times  to  the 
drawlender  at  the  twin  SR  529  bridges  at 
Everett.  One  signal  opens  both  draws. 
During  freshets,  a  drawlender  shall  be  in 
constant  attendance  and  the  draws  shall 
open  on  signal  when  so  ordered  by  the 
District  Commander. 

(h)  The  draws  of  the  SR  529,  highway 
bridge,  across  Ebey  Slough,  mile  1.6.  at 
Marysville,  shall  open  on  signal  if  at 
least  one-hour  notice  is  given.  On 
weekdays,  Monday  through  Friday, 
notice  for  openings  shall  h°.  given  by 
marine  radio,  telephone,  or  other  means, 
to  the  draw-tender  at  this  bridge,  and  at 
all  other  times  to  the  drawlender  at  the 
SR  529  bridges  across  the  Snohomish 
River  at  Everett.  During  freshets,  a 
drawlender  shall  be  in  constant 
attendance  and  the  draws  shall  open  on 
signal  when  so  ordered  by  the  District 
Commander. 

Dated;  June  10, 1985. 
R.  R.  Garrett,  ^ 

Captain.  U.S.  Coast  clard.  Acting 
Commander.  13th  Coast  Guard  D'Strirt. 
|FP  Doc.  85-15107  Filed  6-21-85;  8;45  anij 
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33  CFR  Part  165 

I  Regulation  85-01] 

COTP  Detroit,  Ml,  Regulation  85-01, 
Safety  Zone  Regulations;  Detroit  River, 
Detroit,  Ml 

agency:  Coast  Guard,  DOT. 

action:  Emergency  rule.  


summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  Detroit 
River,  East  Rockwood,  Michigan,  This 
zone  is  needed  to  protect  watercraft 
from  possible  damage  during  blasting 
operations  in  the  Detroit  River.  Entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Fort. 
EFFECTIVE  DATES:  This  regulation 
becomes  effective  al  0700  a.m.,  Eastern 
Daylight  Time,  12  June  1985.  It 
terminates  at  1900  p  m..  Eastern  Daylight 
Time,  1  September  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (jg)  R.C.  Davi?.  Port  and 
Environmental  Safely  Officer,  Coast 
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Guard  .Marine  Safety  Office.  Detroit, 
Nti(  hi^.m,  48207-t4l"8.  (313)  226-7777. 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  it  is 
being  made  effective  in  less  than  thirty 
(30)  days  after  Federal  Register 
Publication.  Publishing  an  NPRM  and 
delaying  its  effective  dale  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  safeguard 
walercraft  and  their  occupants  from  the 
associated  dangers  involved.  .Notice  of 
the  blasting  oper.ifions  was  not  received 
from  the  contractor  until  15  May  1985. 
and  therefore,  there  was  insufficient 
time  to  publish  a  NPRM.  Although  the 
establishment  of  this  safety  zone  is  a 
final  ruling,  comments  concerning  the 
establishment  or  scope  of  tliis  zone  arc 
welcome.  Such  comments  can  be 
forwarded  to  Commanding  Officer,  Coast 
Guard  Marine  Safety  Office.  2tj60  E. 
Atwater,  Detroit,  Michigan,  48207-4418, 
(313)  226-7777. 

Drafting  Information 

The  drafters  of  this  regulation  are 
l.ifulenant  (jg)  R.C.  Davis,  project  officer 
for  the  Captain  of  the  Port,  and 
Lieutenant  Commander  Leone.  Project 
Attorney.  Ninth  Coast  Guard  District 
Le^al  Office.  < 

Discussion  of  Regulations 

The  hazard  requiring  this  regulation 
will  begin  en  12  June  1985  and  terminate 
on  1  September  1985.  .\o  watercraft  will 
be  permitted  to  remain  in.  enter,  moor 
in.  anchor  in,  or  transit  this  safety  zone 
unless  specifically  authorized  by  the 
Captain  of  the  Port,  Detroit.  Michigan. 

Drilling  and  blasting  operations  by 
Murray  D.  Black  Co..  Inc.  are  necessarv- 
to  remove  limestone  bedrock  and 
overburden  to  accommoc^ate  the 
installation  of  a  sewage  outfall  structure 
at  Detroit  River  Mile  3.9.  On  one 
designated  day  per  week  during  the 
above  stated  time  period.  505  pounds  of 
Class  A  explosives  will  be  loaded  from 
the  end  of  Lee  Road.  East  Rockwood 
Michigan,  Detroit  River  Mile  3.9  to  a 
designated  tug  and  then  shipped  to  the 
SPUD  Barge  Minnesota  in  the  Detroit 
River.  The  barge  will  store  the  weekly 
supply  of  explosives  to  be  used  during 
'.hat  weeks  blasting  operations.  L'nited 
States  Coast  Guard  personnel  will  be  on 
scene  during  the  weekly  loading 
operations  to  ensure  proper 
establishment  and  enforcement  of  the 
safety  zone,  and  will  conduct  periodic 
safety  checks  during  the  blasting 
operations  as  a  part  of  the  Daily  Harbor 
Patrol.  This  action  is  designed  to 
prevent  damage  to  watercraft  and 
possible  injury  to  their  occupants  should 
any  mishap  occur  during  these 


operations.  This  rule  is  intended  to 
accomplish  this  purpose  by  preventing 
all  unauthorized  water  traffic  from 
entering  the  safety  zone. 

List  of  Subjects  in  33  CFR  Part  163 

Harbors,  Marine  safely.  Navigation 
(water).  Security  measures.  Vessels  and 
waterways. 

PART  165— [AMENDED] 

Regulation 

In  consideration  of  the  foregoing.  Part 
165  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Piirt  165 
continues  to  read  as  follows: 

Aulhorily:  33  I'.S.C.  11:25  and  IZM:  50 
U.S  C  191:  49  CKR  1.46  and  .33  CFR  1.0.Vl(y). 
6  04-1.  C  04-6  ami  iGO.5. 

2.  A  temporary  §  165.T901  is  added  to 
read  as  follows: 

§  165.T901     Safety  Zone:  Detroit  River, 
East  Rockwood,  ML 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  within  250  feet 
of  loading  area  of  Class  A  Explosives  at 
the  end  of  Lee  Road,  Rockwood, 
Michigan,  Detroit  River  Mile  3.9:  all 
waters  within  250  feet  of  tug  used  to 
transship  the  explosives  to  the  SPUD 
Barge  Minnesota:  all  waters  within  250 
feet  of  the  SPUD  Barge  Minnesota  at 
which  timesrC^lass  A  explosives  are 
stored  oir^ard  and  all  waters  within 
2.tO  feet  of  the  daily  blasting  site.  This 
safety  zone  affects  the  area  from  the  end 
of  Lee  Road.  Rockwood,  Michigan, 
Detroit  River  Mile  3.9  to  a  point  in  the 
Detroit  River  at  approximately  42 
3'8.r.\  83  9'48.8'W.  Warning  signs  and 
buoys  will  bo  posted  at  all  points  of 
access  to  the  blasting  area.  Only 
authorized  personnel  will  be  permitted 
within  the  immediate  blasting  area. 

(b)  E^fertive  Dates.  12  June  1985  lo  1 
Septem.ber  1985. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  {  165.23  of  this 
part,  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

D.4ted:  June  11. 1985. 
R.M.  Larrabee, 

Cornrrai-der.  i'.S.  Coast  Guard.  Captain  of  the 
P:)rt.  Detroit.  Michijicn. 
(FR  Dor,  85-15108  Filed  6-21-65:  8:45  iimj 
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ACTION:  Final  regulations. 


DEPARTME^fr  OF  EDUCATION 
34  CFR  Part  750 

Excellence  in  Education  Program 
AGENCY:  Department  of  Education. 


summary:  The  Secretary  of  Education 
(the  Secretary)  issues  regulations  for  the 
implementation  of  the  Excellence  in 
Education  Program.  The  Excellence  in 
Education  Program  provides  assistance 
for  projects  in  individual  public 
elementary  or  secondary  schools 
designed  to  achieve  excellence  in 
education  through  activities  that  are 
consistent  with  the  purposes  of  the 
Excellence  in  Education  Act. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjourments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Alexander,  Office  of  the 
Secretary,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
Room  4181,  Washington,  D.C.  20202. 
Telephone:  (202)  472-1762. 

SUPPt£MENTARY  INFORMATION:  . 
Background 

The  Excellence  in  Education  Act 
(EEA)  was  enacted  as  Title  VI  of  the 
Education  for  Economic  Security  Act 
(EESA),  Pub.  L  98-377  (20  U.S.C.  4031  et 
scq.).  The  Excellence  in  Education  Act 
was  designed  to  help  maintain  the 
momentum  for  achieving  educational 
excellence  that  was  fostered  by  the 
report  of  the  National  Commission  on 
Excellence  in  Education.  "A  Nation  At 
Risk:  The  Imperative  for  Educational 
Reform,"  and  other  national  reports  on 
the  status  of  American  education.  In  "A 
.Nation  At  Risk."  the  Commission 
detailed  the  need  to  reverse  the  decline 
in  educational  quality  in  this  Nation  and 
made  specific  recommendations  for 
achieving  the  goal  of  excellence. 

The  Excellence  in  Education  Program 
is  intended  to  provide  grant  assistance 
for  individual  public  schools  across  the 
country  that  are  implementing  the 
recommendations  of  the  Commission  or 
otherwise  striving  to  improve  the  quality 
of  elementary  or  secondary  education. 

Section  602  of  the  EEA  authorizes  the 
Secretary  to  make  awards  to  local 
educational  agencies  to  carry  out 
projects  of  excellence  in  individual 
public  schools  through  activities  that:  (1) 
Demonstrate  successful  techniques  for 
improving  the  quality  of  education,  (2) 
can  be  disseminated  and  replicated,  and 
(3)  are  conducted  w  ith  the  participation 
of  school  principals,  school  teachers, 
parents,  and  business  concerns  in  the 
locality  of  the  school. 
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Section  607  of  the  EEA  authorizes  the 
Secretary  to  make  special  school 
awards  for  those  schools  which  obtain 
contributions  of  funds  from  the  private 
sector  in  order  to  support  the  activities 
proposed  for  Federal  assistance  under 
the  EEA.  In  addition  to  the  financial 
contribution  required  for  eligibility 
under  this  category,  schools  may  also 
accept  in-kind  contributions,  such  as 
volunteer  services  and  donated 
equipment  or  supplies,  in  support  of  the 
activities  proposed  for  assistance. 

Both  the  school  excellence  awards 
and  the  special  school  awards  support 
school  improvement  activities. 

The  Congress  has  appropriated  $5 
million  for  this  program  in  Fiscal  Year 
1985.  Four  million  dollars  are  available 
for  the  school  improvement  activities 
authorized  under  sections  602  and  607  of 
the  EEA.  The  remaining  $1  million  is 
reserved  for  the  Secretary  to  conduct 
research,  evaluation,  and  dissemination 
activities,  as  authorized  by  section  608 
of  the  EEA. 

Comments  and  Responses 

A  summary  of  the  comments  received 
on  the  Notice  of  Proposed  Rulemaking 
(NPRM)  and  the  Secretary's  responses 
to  those  comments  can  be  found  in  the 
Appendix  to  these  final  regulations. 

Signincanl  Differences  Between  the 
NPRM  and  these  Final  Regulations 

On  November  28. 1984.  the  Secretary 
published  in  the  Federal  Register  [49  FR 
46755)  the  NPRM  for  the  Excellence  in 
Education  Program.  During  the  comment 
period,  eight  letters  were  received. 

The  provisions  of  these  final 
regulations  are  substantially  the  same 
as  those  of  the  NPRM.  However,  after 
careful  consideration  of  the  public 
comments  on  the  proposed  regulations, 
the  Secretary  has  made  some  changes. 

The  definitions  of  chief  State  school 
officer  and  chief  educational  officer  in 
§  750.4(c)  have  been  revised  to  indicate 
that  the  chief  State  school  officers  and 
the  chief  educational  officers  are  the 
individuals  responsible  for  elementary 
and  secondary  education  in  each  State 
and  outlving  area. 

The  language  in  §  750.21(b)(1)  has 
been  revised  to  clarify  that  any  public 
elementary  or  secondary  school  is 
eligible  for  an  award  under  this 
program,  provided  that  the  school  is 
operated  by  a  local  educational  agency. 
This  could  include,  for  example,  a 
special  school  serving  the  handicapped 
or  the  gifted  and  talented,  in  addition  to 
the  other  types  of  schools  listed. 

The  language  in  §  750.31(a)(2)(vi)  has 
been  revised  to  reflect  more  fully  the 
language  in  section  605(a)(2)(B)  of  the 
EEA.  Section  605(a)(2)(B)  requires  that 


the  criteria  used  in  selecting  schools  for 
awards  include  standards  for  each  local 
educational  agency  to  nominate  schools 
"which  show  promise  of  demonstrating 
that  the  school  will  carry  out  well- 
planned,  creative,  or  innovative 
activities  designed  to  carry  out  the 
purposes  of  [the  program)  in  a 
successful  manner." 

Section  750.32  has  been  revised  to 
include  the  provisions  of  section 
605(c)(1)  of  the  EEA  requiring  the 
Secretary  to  select  no  more  than  500 
schools  from  the  nominations  submitted 
by  the  chief  State  school  officers  and 
chief  educational  officers  after  an 
impartial  review  panel  has  considered 
each  submission. 

Summary  of  Major  Provisions 

(1)  Types  of  Grants 

Section  750.10  implements  the 
provisions  of  sections  604,  605,  and  607 
of  the  EEA,  establishing  two  types  of 
awards  under  this  program:  (1)  School 
excellence  grants  and  (2)  special  school 
grants.  Special  school  grants  require  the 
assurance  of  contributions  of  funds  from 
the  private  sector  as  part  of  the 
application,  as  described  in 
§  750.20(b)(6)(ii). 

(2)  Eligibility 

Consistent  will  section  605(a)(1)  of  the 
EEA,  §  750.2(a)  states  that  a  local 
educational  agency  (LEA)  is  eligible  for 
a  grant  under  this  program  if  a  specific 
school  or  specific  schools  of  that  LEA 
were  nominated  by  the  chief  State 
school  officer  or  chief  educational 
officer  in  accordance  with  §  750.21. 
Section  750.2(b)  implements  the 
requirement  of  section  606(b)  of  the  EEA 
that  no  individual  school  is  eligible  to 
receive  more  than  one  grant  under  this 
program. 

(3)  Establishing  Priorities 

Section  750.11  of  the  regulations 
allows  the  Secretary  to  establish 
priorities  for  this  program  consistent 
with  section  605(c)(2)  of  the  EEA. 
Section  750.11(a)  implements  the 
requirement  of  section  605(c)(2)  of  the 
EEA  that  the  Secretary  give  priority  to 
applications  that  have  the  highest 
potential  for  successfully  demonstrating 
techniques  to  improve  the  quality  of 
education  and  that  can  be  disseminated 
and  replicated.  Under  §  750.11(b).  the 
Secretary  also  gives  priority  to 
applications  that  have  as  their  purposes 
one  or  more  (or  combinations)  of  those 
purposes  listed  in  section  605(c)(2)(A)- 
(G)  of  the  EEA.  Additionally,  §  750.11(c) 
permits  the  Secretary  to  select  as  a 
priority  other  types  of  projects  as 
announced  in  the  Federal  Register.  The 


Secretary  may  establish  a  separate 
competition  for  each  priority  selected 
pursuant  to  §  750.11(d). 

in  addition  to  establishing  funding 
priorities  under  paragraphs  (a)  and  (b) 
of  §  750.11,  the  Secretary  may  invite 
applicants  to  propose  projects  in  any 
area  of  education  consistent  with  the 
purpose  of  the  EEA,  which  is  to  provide 
funds  to  individual  public  schools  to 
implement  projects  designed  to  achieve 
excellence  and  to  disseminate 
information  about  the  design  and 
successes  of  those  projects. 

(4)  The  Application  and  Selection 
Process 

Sections  750.20  and  750.21  implement 
the  application  procedures  required  by 
section  605  (a)  and  (b)  of  the  EEA.  Under 
§  750.20,  a  local  educational  agency  is 
required  to  submit  to  the  chief  State 
school  officer  or  to  the  chief  educational 
officer  an  application  for  each  school  for 
which  the  local  educational  agency  is 
applying  for  a  grant.  Under  §  750.21.  the 
chief  State  school  officer  selects  up  to 
twenty-five  applications  for  submission 
to  the  Secretary.  In  the  case  of  the 
Commonwealth  of  Puerto  Rico,  Guam. 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands  and  the  Trust 
Territory  of  the  Pacific  Islands,  the  chief 
educational  officer  selects  up  to  five 
applications  for  submission  to  the 
Secretary.  Section  750.21  establishes  the 
process  for  use  by  the  chief  State  school 
officer  or  the  chief  educational  officer  in 
selecting  schools  to  nominate  to  the 
Secretary. 

(5)  Selection  Criteria 

Section  750.31  implements  the 
requirement  of  section  605(c)(1)  of  the 
EEA  that  applications  be  selected  for 
funding  under  this  program  based  on 
uniform  criteria.  Section  750.31  of  these 
regulations  establishes  selection  criteria 
for  use  by  the  Secretary  in  evaluating 
applications  nominated  by  the  chief 
State  school  officers  or  chief  educational 
officer  for  both  school  excellence  school 
grants  and  special  grants.  In  addition  to 
the  points  indicated  in  parentheses 
following  each  criterion  in  §  750.31. 
§  750.30  permits  the  Secretary  to 
distribute  a  reserved  15  points  among 
the  applicable  criteria.  The  Secretary 
announces,  in  a  notice  published  in  the 
Federal  Register,  how  the  reserved 
points  will  be  distributed  for  each 
competition. 

(6)  Funding  Limitutions 

Section  750.33  implements  the 
requirement  of  section  606  of  the  EE.A 
that  the  Secretary  base  the  amount  of  a 
gr mt  to  an  individual  school  on  the  size 


25964  Federal  Register  /  Vol.  50.  No.  121  /  Monday.  June  24,  1985  /  Rules  and  Regulations 


of  the  school,  specifically,  the  number  of 
students  enrolled  in  the  school  and  the 
number  of  teachers  teaching  in  the 
school. 

For  school  excellence  grants,  schools 
with  fewer  than  1,000  students  and 
teachers  combined  are  eligible  to 
receive  up  to  $15,000  for  a  one-year 
project  or  up  to  SSO.OOO  for  a  two-year 
project  under  §  750.33(b).  Schools  with 
l.noo  or  more  students  and  teachers 
combined  are  eligible  to  receive  up  to 
S20.0(X)  for  a  one-year  project  or  up  to 
$35,000  for  a  two-year  project. 

For  special  school  grants,  schools  with 
fewer  than  1,000  students  and  teachers 
combined  are  eligible  to  receive  up  to 
S20.000  for  a  one-year  project  or  up  to 
$35,000  for  a  two-year  project  under 
§  750.33(c).  Schools  with  1.000  or  more 
students  and  teachers  combined  are 
eligible  to  receive  up  to  S25.000  for  a 
one-year  project  or  up  to  $40,000  for  a 
two-year  project. 

Section  750  33(d),  which  implements 
section  606(b)  of  the  EEA.  limits  the 
length  of  a  grant  under  this  program  to  a 
project  period  no  longer  than  two  years. 

(7)  Cost  Sharing 

Cost  sharing  is  a  required  post-award 
condition  for  a  grantee  receiving  a 
special  school  grant.  The  private  sector 
must  contribute  some  funds  to  the 
project.  Section  750.40  implements  the 
requirement  of  section  607(b)  of  the  EEA 
that  the  Federal  share  for  each  year  of 
the  grant  be  not  less  than  67%  percent 
nor  more  than  90  percent  of  the  total 
cost  of  the  project.  The  Secretary 
iinnounces,  in  a  notice  published  in  the 
Federal  Register,  the  Federal  share  for 
each  category  of  special  school  grants. 
Section  750.40(c)  implements  section 
607(b)  of  the  EEA.  requiring  the 
Secretary  to  base  the  Federal  share  for 
each  category  of  special  school  grants 
upon  uniform  selection  criteria.  Under 
§  750.40(c).  the  Secretary  bases  the 
Federal  share  for  each  competition 
established  in  any  year  on  the  following 
criteria:  (1)  If  the  Secretary  has  selected 
a  priority  for  the  competition,  the  extent 
to  which  contributions  of  funds  from  the 
private  sector  will  enhance  the 
implementation  of  projects  under  that 
priority,  and  (2)  the  amount  of  funds 
appropriated  (or  likely  to  be 
appropriated)  for  this  program  in  a 
particular  year.  For  example,  the 
Secretary  may  select  as  a  priority 
demonstrations  of  new  and  promising 
models  of  school-community  and  school- 
to-school  relationships  including  the  use 
of  nonschool  personnel  to  alleviate     < 
shortages  in  areas  such  as  mathematics, 
science,  and  foreign  language 
instruction,  as  well  as  other  partnerships 
between  business  and  education.  Since 


projects  addressing  this  priority  would 
require  private  sector  support,  the 
Secretary  could  establish  the  Federal 
share  as  67%  percent.  By  requiring  a 
large  non-Federal  share,  the  Secretary 
would  make  it  necessary  for  local 
schools  to  seek  maximum  private  sector 
financial  contributions.  As  defined  in 
the  Education  Department  General 
Administrative  Regulations  (EDGAR),  34 
CFR  77.1.  "'project"  means  only  the 
activity  described  in  an  application. 
Accordingly,  a  special  school  project 
could  be  part  of  one  or  more  larger 
programs  conducted  at  the  local  level. 

Although  S  750.20(b)(6)(ii)  requires  an 
assurance  that  some  private  funds  will 
be  contributed  to  meet  the  costs  of  a 
special  school  project,  the  non-Federal 
share  of  the  project  costs  does  not  have 
to  be  borne  entirely  by  the  private 
sector. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79  (48 
FR  29158;  June  24,  1983).  The  objective  of 
the  Executive  Order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism  by  relying  on 
States  and  local  processes  for  State  and 
local  government  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

List  of  SubJecU  in  34  CFR  Part  750 

Education.  Grant  programs-education. 
Reporting  and  recordkeeping 
requirements. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.171  Excellence  in  Education 
Program.) 

Dated:  |une  19. 1985. 
WiUiam  |.  Bennett, 

Secretary  of  Education. 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  adding  a 
new  Part  750  to  read  as  follows: 


PART  750— EXCELLENCE  IN 
EDUCATION  PROGRAM 

Subpart  A— General 

St'c. 

750.1  What  is  the  Excellence  in  Education 
Program? 

750.2  What  parties  are  eligible  for  a  grant 
under  the  Excellence  in  Education 
Program? 

75U  3    What  regulations  apply  to  this 

program? 
750.4    What  definitions  apply  to  this 

program? 

Subpart  B— WTiat  Types  of  Protects  Does 
ttte  Secretary  Assist  Under  This  Progam? 

750.10  What  t>  pes  of  grants  does  the 
Secretary  award  under  this  program? 

750.11  How  does  the  Secretary  establish 
priorities  for  this  program? 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

750.20  How  does  a  local  educational  agency 
apply  for  a  grant  under  this  program? 

750.Z1  How  does  a  State  educational  agency 
nominate  a  school  for  a  grant  under  this 

program? 

Subpart  D— How  Does  ttte  Secretary  Make 
a  Grant? 

750.30  How  does  the  Secretary  evaluate  an 
application? 

750.31  What  selection  criteria  does  the 
Secretary  use? 

750..32  How  does  the  Secretary  consider  fair 
and  equitable  distribution  of  projects? 

750.33    What  funding  limitations  apply  to 
grants  under  this  program? 

Subpwt  E— Wtwt  Conditions  Must  be  Met 
by  the  Grantee? 

750.40  Is  cost  sharing  required  for  grants 
under  this  program? 

750.41  Are  there  restrictions  on  the  use  of 
funds  for  equipment  under  this  program? 

Authority:  Excellence  in  Education  Act  (the 
EEA).  Title  VI  of  the  Education  for  Economic 
Security  Act  (the  EESA).  Pub.  L  98-377.  98 
Stat.  126-*(20  U.S.C.  4031  et  seq.  ).  unless 
otherwise  noted. 

Subpart  A — General 

§750.1    What  Is  the  Excellence  in 
Education  Program? 

The  Excellence  in  Education  Program 
assists  local  educational  agencies  to 
carry  out.  in  individual  public  schools  of 
those  agencies,  projects  designed  to 
achieve  excellence  in  elementary  and 
secondary  education  that — 

(a)  Demonstrate  successful  techniques 
for  improving  the  quality  of  education: 

(b)  Can  be  disseminated  and 
replicated:  and 

(c)  Are  conducted  with  the 
participation  of  school  principals,  school 
teachers,  parents,  and  business  concerns 
in  the  locality. 

(20U.S.C.4031) 
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§  750.2    What  parlies  are  eligible  for  a 
grant  under  the  Excellence  in  Education 
Program? 

(a)  Subject  to  the  limitation  in 
paragraph  (b)  of  this  section,  a  local 
educational  agency  is  eligible  to  receive 
a  grant  under  the  exellence  in  Education 
Program  if  a  specific  school  or  schools 
of  that  local  educational  agency  have 
been  nominated  in  accordance  with 

§  750.21. 

(b)  A  local  educational  agency  may 
not  receive  more  than  one  grant  under 
this  program  for  each  individual  school 
of  the  local  educational  agency. 

(20  U.S.C.  4033,  4034,  and  4035) 

§  750.3    What  regulations  apply  to  this 
program? 

(^)  The  following  regulations  apply  to 
grants  under  the  Excellence  in 
Education  Program: 

(1)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  established  in  Title  34  of  the 
Code  of  Federal  Regulations  in  Part  74 
(Administration  of  Grants).  Part  75 
(Direct  Grant  Programs),  Part  77 
[Definitions  That  Apply  to  Department 
Regulations),  Part  78  [Education  Appeal 
Board),  and  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs). 

(2)  The  regulations  in  this  Part  750. 
(b)  The  regulations  in  this  Part  750  do 

not  apply  to  contracts  awarded  under 
the  Excellence  in  Education  Progrnm. 

(20  U.S  C.  4033)       I 

§  750.4    What  definitions  apply  to  this 
program? 

(a)  Definitions  in  the  Education  for 
Economic  Security  Act.  The  following 
terms  used  in  this  part  are  defined  in 
sections  3  and  603  of  the  Education  for 
Economic  Security  Act: 
Elementary  school 

Local  educationa  agency 

Secondary  schoo 

Secretary 

State 

State  educational  agency 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Applicant 
Application 
Award 
Budget 
Department 
EDGAR 
Facilities 
Fiscal  year 
Grant 

Grant  period 
Project 
Public 

(c)  Additional  definitions.  The 
following  terms  are  used  in  this  part: 


"Chief  educational  officer"  means  the 
chief  officer  for  elementary  and 
secondary  education  of  the 
Commonwealth  of  Puerto  Rico,  Guam, 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  or  the  Trust 
Territory  of  the  Pacific  Islands. 

'Chief  State  school  officer"  means  the 
chief  officer  for  elementary  and 
secondary  education  of  each  State  other 
than  the  Commonwealth  of  Puerto  Rico. 
Guam.  American  Samoa,  the  Virgin 
Islands,  the  Northern  Mariana  Islands, 
or  the  Trust  Territory  of  the  Pacific 
Islands. 

"EEA"  means  the  Excellence  in 
Education  Act,  Title  VI  of  Public  Law 
98-377. 

"EESA"  means  the  Education  for 
Economic  Security  Act,  Public  Law  98- 
377. 
(20  U.S.C.  3902.  4032) 

Subpart  B— What  Types  of  Projects 
Does  the  Secretary  Assist  Under  This 
Program? 

§  750.10    What  types  of  grants  does  the 
Secretary  award  under  the  program? 

The  Secretary  awards  two  types  of 
grants  under  this  program: 

(a)  Schools  excellence  grants.  The 
Secretary  awards  school  excellence 
grants  to  carry  out  the  purposes  of  this 
program  described  in  §  750.1. 

(b)  Special  school  grants.  The 
Secretary  awards  special  school  grants 
to  encourage  contributions  of  funds  from 
the  private  sector  to  carry  out  further  the 
purposes  of  this  program. 

[20  U.S.C.  4034.  403G) 

§  750.1 1     How  does  the  Secretary  establish 
priorities  for  this  program? 

(a)  The  Secretary  gives  priority  to 
applications  proposing  projects  that 
have  the  highest  potential  for 
successfully  demonstrating  techniques 
to  improve  the  quality  of  education  and 
that  can  be  disseminated  and  replicated. 

(b)  The  Secretary  also  gives  priority  to 
applications  that  have  as  their  purposes 
one  or  more  (or  combinations)  of  the 
following — 

(1)  Modernization  and  improvement  of 
secondary  school  curricula  to  impro\e 
student  achievement  in  academic  or 
vocational  subjects,  or  both,  and 
competency  in  basic  functional  skills; 

(2)  Elimination  of  excessive  electives 
and  the  establishment  of  increased 
graduation  requirements»in  basic 
subjects; 

(3)  Improvement  in  student 
attendance  and  discipline  through  the 
demonstration  of  innovative  student 
motivation  techniques  and  attendance 
policies  with  clear  sanctions  to  reduce 
student  absenteeism  and  tardiness; 


(4)  Demonstrations  to  increase 
learning  time  for  students: 

(5)  Experimentation  providing 
incentives  to  teachers  and  teams  of 
teachers  for  outstanding  performance, 
includint  financial  rewards, 
administrative  relief  such  as  the 
removal  of  paperwork  and  extra  duties, 
and  professional  development; 

(6)  Demonstrations  to  increase  student 
motivation  and  achievement  through 
creative  combinations  of  independent 
study,  team  teaching,  laboratory 
experience,  technology  utilization,  and 
improved  career  guidance  and 
counseling;  or 

(7)  Demonstrations  of  new  and 
promising  models  of  school-community 
and  school-to-school  relationships 
including  the  use  of  nonschool  personnel 
to  alleviate  shortages  in  areas  such  as 
mathematics,  science,  and  foreign 
language  instruction,  as  well  as  other 
partnerships  between  business  and 
education,  including  the  use  of 
equipment. 

(c)  In  addition  to  establishing 
priorities  for  this  program  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section, 
the  Secretary  may  also  give  priority  to 
other  types  of  projects  as  announced  in 
the  Federal  Register. 

(d)  The  Secretary  may  establish  a 
separate  competition  for  any  or  each 
priority  selected.  If  a  separate 
competition  is  established  for  a  priority, 
the  Secretary  may  reserve  all 
applications  that  relate  to  the  priority 
for  review  under  the  separate 
competition. 

Note.— EDGAR  establishes  the  method  for 
applying  priorities.  See  34  CFR  75.105. 
(20  U  S.C.  4034) 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

§  750.20    How  does  a  local  educational 
agency  apply  for  a  grant  under  this 
program? 

(a)  A  local  educational  agency  shall 
submit  to  the  chief  State  school  officer 
(or  chief  educational  officer)  of  the  State 
in  which  the  local  educational  agency  is 
located  a  separate  application  for  each 
school  with  respect  to  which  the  local 
educational  agency  is  applying  for  a 
grant.  In  any  fiscal  year  in  which  the 
Secretary  establishes  separate  grant 
competitions  within  this  program,  a 
local  educational  agency  may  apply  for 
more  than  one  grant  for  an  individual 
school  by  submitting  separate 
applications  to  each  or  any  of  the  grant 
competitions.  Pursuant  to  §  750.2(b).  a 
local  educational  agency  may  receive 
only  one  grant  under  this  program  for 
each  individual  school. 
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(b)  In  addition  to  the  information 
required  in  EDGAR.  34  CFR  75.107.  the 
local  educational  agency  must  include  in 
its  application  the  following  information; 

|1)  The  type  of  grant  under  5  750.10  for 
which  the  local  educational  agency  is 
applying. 

(2)  The  name  and  location  of  the 
school. 

(3)  School  size  in  terms  of  the  number 
of  students  enrolled  and  the  number  of 
teachers  teaching  in  »he  school. 

(4)  The  size,  socioeconomic 
conditions,  location  of  the  commimity  in 
w  hich  the  school  is  located,  and  the 
local  governmental  arrangements 
between  the  government  and  the  local 
educational  agency  submitting  the 
application. 

(5)  A  description  of  the  activities, 
including  information  designed  to  meet 
the  selection  criteria  listed  in  §  750.31. 
that  will  be  conducted  in  the  school 
nominated. 

(6)  Assurances  that — 

(i)  The  school  nominated  for  a  grant 
will  carry  out  the  activities  proposed  in 
the  application:  and 

(ii)  If  a  school  is  nominated  For  a 
special  school  grant  as  described  in 
S  750.10(b),  it  will  receive  contributions 
of  funds  from  the  private  sector  to  help 
carry  out  the  activities  proposed  in  the 
application. 

(7)  An  assessment  of  the  potential  for 
the  proposed  project  to  successfully 
demonstrate  techniques  for  improving 
the  quality  of  education  that  can  be 
disseminated  and  replicated. 

120  U.S.C.  4034) 

(Approved  by  the  Office  of  Management  and 

Budijet  under  control  number  1880-0510. 

§  750.21    How  does  a  Stat*  educational 
agency  nominate  a  school  for  a  grant  under 
thw  program? 

(d)  In  each  fiscal  year,  the  chief  State 
school  officer  of  each  State  may  select 
for  nomination  to  the  Secretary  up  to 
twenty-five  applications  from  those 
submitted  in  accordance  with 
S  750.20(a).  In  the  case  of  the 
Commonwealth  of  Puerto  Rico,  Guam. 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands,  the  chief 
educational  officer  may  select  up  to  five 
applications. 

(b)  In  selecting  schools  to  nominate 
under  this  section,  the  chief  State  school 
officer  or  chief  educational  officer  shall 
assure  a  fair  and  equitable  distribution 
of  schools  within  the  State  after 
considering — 

(1)  All  categories  of  public  elementary 
and  secondary  schools  within  the  State, 
including,  but  not  limited  to.  elementary 
schools,  junior  high  schools,  secondary 


schools,  vocational-technical  schools,  or 
any  combination  of  two  or  more  schools; 

(2)  Socioeconomic  conditions  of  the 
State: 

(3)  Geographic  distribution  within  the 
State: 

(4)  School  size: 

(5)  The  size  and  location  of  the 
community  in  which  the  school  is 
located: 

(6)  The  local  governmental 
arrangements  between  the  governrr.tnl 
and  the  local  educational  agency 
submitting  the  application; 

(7)  The  potential  for  the  proposed 
project  to  demonstrate  successfully 
techniques  for  improving  the  quality  of 
education  in  ways  that  can  be 
disseminated  and  replicated:  and 

(8)  Other  relevant  information 
provided  by  the  local  educational 
agency  in  its  application,  including 
information  that  addresses  each 
selection  criterion  in  S  750.31. 

(c)  In  order  to  nominate  individual 
schools  in  local  educational  agencies  for 
grants  under  this  program,  each  chief 
State  school  officer  or  chief  educational 
officer  shall  send  to  the  Secretary  the 
following  information  regarding  each 
individual  school  to  be  nominated  to  the 
Secretary: 

(1)  The  application  submitted  by  the 
local  educational  agency  that  nominated 
the  school. 

(2)  Any  additional  information 
considered  under  paragraph  (b)  of  this 
section  that  is  not  included  in  the 
application  and  that  is  needed  to  enable 
the  Secretary  to  make  a  determination 
under  S  750.32. 

(3)  Any  additional  information  that 
the  chief  State  school  officer  (or  chief 
educational  officer)  and  local 
educational  agency  consider 
appropriate. 

(20  U.S.C.  4034) 

(Approved  by  the  Office  of  Management  and 

Budcet  ander  control  number  1880-0510.) 

Subpart  D — How  Does  the  Secretary 
Make  a  Grant? 

§  750.30    How  does  ttie  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  submitted  under  this 
program  on  the  basis  of  the  criteria  in 
§  730.31. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  spction,  based 
on  the  criteria  in  S  750.31. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  points 
for  each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 


(d)  For  each  competition,  as 
announced  through  a  notice  published  in 
the  Federal  Register,  the  Secretary 
distributes  the  reserved  15  points  among 
the  criteria  in  S  750.31. 

(20  U.S.C.  4034) 

§  750.31     Wliat  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  in  evaluating  each  application: 

(a)  Plan  of  operation.  (20  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project: 

(ii)  An  effective  plan  of  manajiement 
that  insures  proper  and  efficient 
admifiistration  of  the  project: 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
schools  need  and  to  the  purposes  of  this 
program: 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective; 

[\ )  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

[.\]  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons:  and 

(D)  The  elderly; 

[\\]  The  quality  of  the  work  plan  as 
e\idenced  by  the  specification  and 
schedule  of  well-planned,  creative,  and 
innovative  activities  designed  to  achieve 
the  project  objectives  in  a  successful 
manner:  and 

(vii)  The  participation  of  school 
principals,  school-teachers,  parents,  and 
business  concerns  in  the  locality. 

(b)  Quality  of  key  personnel.  (15 
Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
that  the  applicant  plans  to  use  on  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
refe.-red  to  in  paragraphs  (b)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project:  and 
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(iv)  The  extent  to  wh^h  the  applicant, 
as  part  of  its  nondiscrirtinatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underreprescnfed,  such  as — 

(A)  Members  of  raci^  or  ethnic 
mi.nority  groups;  I 

(B)  Women;  | 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  {5 
Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looiks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
y  Jequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (5  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
p'-oject.  Cross-referenoe — See  EDGAR 
34  CFR  75.590  (Evaluation  by  the 
grantee). 

(2)  The  Secretary  looks  for 
information  that  shows  the  methods  of 
assessing  and  reporting  the  outcomes  of 
the  project  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(3)  The  Secretary  looks  for 
informs  I  "^n  that  shows  reporting 
melhn(is  Ih  it  enhance  the  potential  for 
disscmindling  and  replicating  the 
project. 

(c)  Adequacy  of  resources.  [5  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Improving  elementary  or 
secondary  education.  (15  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  extent  to  which  the  project 
contributes  to  the  improvement  of  the 
quality  of  eleiaentary  or  secondary 
education  in  the  applicant's  school 


through  activities  designed  to  implement 
recommendations  from  the  Report  of  the 
National  Commission  on  Excellence  in 
Education,  other  national  reports  on  the 
status  of  American  education,  or  current 
research  findings  on  approaches  to 
making  schooling  more  effective. 

(2)  The  Secretary  looks  for 
information  such  as — 

(i)  The  extent  to  which  the  project's 
objectives  apply  to  the  school's 
particular  circumstances  and  needs, 
current  recommendations  and  findings 
concerning  ways  to  improve  the  quality 
of  education; 

(ii)  The  process  by  which  the 
applicant  identified  its  needs; 

(iii)  The  manner  in  which  those 
objectives  form  the  basis  of  the 
activities  designed  to  demonstrate 
successful  techniques  improving  the 
quality  of  education  in  the  applicant's 
school; 

(iv)  The  extent  to  which  the  project 
provides  potential  to  experiment  with 
standards  of  quality;  and 

(v)  The  benefit  to  the  applicant  from 
meeting  the  project's  objectives. 

(g)  National  significance.  (15  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  national  significance  of  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows  the  extent  to 
which  the  project  makes  a  contribution 
of  national  significance,  as  measured  by 
factors  such  as — 

(i)  A  demonstrated  national  need  for 
the  project  in  terms  of  the 
recommendations  to  improve  the  quality 
of  education  in  the  Report  of  the 
National  Commission  on  Excellence  in 
Education,  other  national  reports  on  the 
status  of  American  schools,  or  current 
research  findings  on  ways  to  improve 
the  effectiveness  of  schools; 

(ii)  The  extent  to  which  the  project 
meets  specific  national  necua  as  shown 
by— 

(.A)  The  national  needs  addressed  by 
the  project; 

(B)  The  potential  benefit  to  other 
schools  in  the  Nation  from  successfully 
addressing  the  needs; 

(C)  The  extent  to  which  the  project 
involves  creative  or  innovative 
techniques  to  improve  educational 
quality  in  the  school; 

(D)  The  extent  to  which  the  project 
builds  upon  and  adds  to  current 
educational  information  or  research;  and 

(E)  The  extent  to  which  the  project  is 
designed  to  yield  outcomes  that  can  be 
readily  disseminated  and  replicated  in 
other  school  settings,  such  as  products, 
materials,  processes  or  techniques. 

(h)  Applicant's  commitment  and 
capacity.  (5  Points)  The  Secretary  looks 
for  information  that  shows  the  extent  of 


the  applicant's  commitment  to  the 
project,  its  efforts  to  generate 
community  support  for  the  project,  and 
the  likelihood  that  it  will  build  on  the 
project  when  Federal  assistance  ends. 

(20  U.S.C.  4031.  4034) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1880-0510) 

§  750.32    How  doet  the  Secretary  consider 
fair  and  equitable  distribution  of  projecta? 

(a)  After  evaluating  the  applications 
according  to  the  criteria  contained  in 
§  750.31  of  these  regulations,  the 
Secretary  determines  whether  the  most 
highly  rated  applications  are  fairly  and 
equitably  distributed  throughout  the 
Nation  and  throughout  each  State.  In 
determining  whether  the  most  highly 
rated  applications  are  fairly  and 
equitably  distributed,  the  Secretary 
considers — 

(1)  All  categories  of  public  eleraentary 
and  secondary  schools  within  each 
State  and  within  the  Nation,  including, 
but  not  limited  to,  elementary  schools, 
junior  high  schools,  secondary  schools, 
vocational-technical  schools,  or  any 
combination  of  two  or  more  schools; 

(2)  Socioeconomic  conditions  within 
the  State  and  the  Nation; 

(3)  Geographical  distribution  within 
the  State  and  the  Nation; 

(4)  School  size; 

(5)  The  size  and  location  of  the 
community  in  which  the  school  is 
located; 

(6)  The  local  governmental 
arrangements  between  the  government 
and  the  local  educational  agency 
submitting  the  application;  and 

(7)  The  potential  for  the  proposed 
project  to  demonstrate  successfully 
techniques  for  improving  the  quality  of 
education  that  can  be  disseminated  and 
replicated. 

(b)  The  Secretary  selects  not  more 
than  500  schools  from  the  nominations 
submitted  by  the  chief  State  school 
officers  and  chief  educational  officers 
after  an  impartial  review  panel  has 
considered  each  submission. 

(c)  The  Secretary  may  select  other 
applications  for  funding  if  doing  so 
would  improve  the  distribution  of 
projects  funded  under  a  particular 
competition  or  under  this  program. 

(20  U.S.C.  4034) 

§  750.33    What  funding  limitations  apply  to 
grants  under  this  program? 

(a)  The  amount  of  a  grant  awarded  to 
a  local  educational  agency  for  an 
individual  school  must  be  based  on  the 
size  of  the  school,  the  number  of 
students  enrolled  in  the  school,  and  the 
number  of  teachers  teaching  in  the 
school. 
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(b)  With  respect  to  school  excellence 
grants,  the  amount  of  the  grant  may  not 
exceed  the  following: 

(1)  For  schools  with  a  size  of  fewer 
than  1000  students  and  teachers 
combined.  $15,000  for  a  one-year  project 
and  $30,000  for  a  two-year  project. 

(21  For  schools  with  a  size  of  1000  or 
more  students  and  teachers  combined. 
$20,000  for  a  one-year  project  and 
$35,000  for  a  two-year  project. 

(c)  With  respect  to  special  school 
grants,  the  amount  of  the  grant  may  not 
exceed  the  following: 

(1)  For  schools  with  a  size  of  fewer 
than  1000  students  and  teachers 
combined.  $20,000  for  a  one-year  project 
and  $35,000  for  a  two-year  project. 

(2)  For  school  with  a  size  of  1000  or 
more  students  and  teachers  combined. 
$25,000  for  a  one-year  project  and 
$40,000  for  a  two-year  project. 

(d)  A  grant  under  this  program  may 
not  be  made  for  a  project  period  longer 
than  two  years. 

(20  U  S.C.  4035.  4036) 

Subpart  E— What  Conditions  Must  Be 
Met  by  ttie  Grantee? 

S  750.40    Is  cost  shartng  required  for 
grants  under  this  program? 

(a)  The  Secretary  requires  cost 
sharing  only  for  grantees  that  receive 
special  school  grants. 

(b)  The  Federal  share  for  each  year  of 
the  grant  may  not  be  less  than  67% 
percent  nor  more  than  90  percent  of  the 
total  cost  of  the  project  for  which  a 
special  school  grant  is  awarded. 

(c)  The  Secretary  announces,  in  a 
notice  published  in  the  Federal  Register, 
the  Federal  share  for  each  competition 
established  for  special  school  grants. 
The  Secretary  bases  the  Federal  share 
for  each  competition  on  the  followint; 
criteria: 

(1)  If  the  Secretary  has  selected  a 
priority  for  the  competition,  the  extent  to 
which  contributions  of  funds  from  the 
private  sector  will  enhance  the 
implementation  of  projects  under  that 
priority:  and 

(2)  The  amount  of  funds  appropriated 
(or  likely  to  be  appropriated)  for  this 
program  in  a  particular  year. 

Note.— EDGAR  establishes  the  ru!«;s 
governing  cost  sharing.  See  34  CFR  74  50- 

74.57. 

(20  U.S.C.  4036) 

§  750.41     Are  there  restrictions  on  ttie  use 
of  funds  for  equipment  under  tttis 
program? 

Of  the  funds  made  available  through  a 
grant  under  this  program,  the  Secretary 
may  restrict  the  amount  of  funds  used  to 
purchase  equipment. 

(2a  U.S  C  40341 


Note. — This  appendix  will  not  appenr  in 
the  Code  of  Federal  Regulations. 

Appendix — Summary  of  Comments  and 
Responses  , 

Eight  letters  were  received  during  the 
45-day  public  comment  period.  The 
commenters  generally  sought 
clarification  of  specific  provisions  of  the 
regulations. 

The  following  is  a  summary  of  the 
public  comments  received  on  the 
proposed  regulations  published  in  the 
Federal  Register  on  November  28. 1984 
(49  FR  46755).  and  the  Secretary's 
responses  to  those  comments,  including 
any  changes.  The  comments  are 
arranged  according  to  the  order  in  which 
the  provisions  they  address  appear  in 
the  Tmal  regulations. 

Subpart  A — General 

Section  750.2     What  p^irties  are  eligible 
for  a  grant  under  the  Excellence  in 
Education  Program? 

Comment.  One  commenter  requested 
clarification  on  whether  nonpublic 
schools  are  eligible  to  participate  in  the 
Excellence  in  Education  Program.  The 
commenter  contended  that  since 
nonpublic  schools  are  referenced  in 
several  of  the  other  programs  authorized 
in  the  Education  for  Economic  Security 
Act  (EESA).  nonpublic  schools  should 
be  considered  in  the  Excellence  in 
Education  Program. 

Response.  No  change  has  been  made. 
While  other  Titles  of  the  EESA  provide 
for  the  equitable  participation  of 
children  and  teachers  in  nonpublic 
schools.  Title  VI.  the  Excellence  in 
Education  Act  (EEA).  does  not.  Section 
602  of  the  EEA  states  explicitly  that  the 
purpose  of  the  program  "is  ...  to  make 
awards  to  local  educational  agencies 
.  .  .  to  carry  out  programs  of  excellence 
in  individual  schools.  .  .  ."  For  the 
purposes  of  this  Act.  section  6()3  states 
that  the  term  "local  educational  agency" 
has  the  same  meaning  given  the  term 
under  section  198(a)(10]  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (ESEA).  Section  198(a)(10)  of 
the  ESEA  states  ".  .  .  local  educational 
agency  means  a  public  board  of 
education  or  oiher  public  authority 
legally  constituted  within  a  State  for 
either  administrative  control  or  direction 
of .  .  .  public  elementary  or  secondary 
schools. .  .  ,  Such  term  includes  any 
other  public  institution  or  agency  having 
administrative  control  and  direction  of  a 
public  elementary  or  secondary  school." 
(Emphasis  added). 

Comment  Two  commenters 
questioned  the  language  in  proposed 
$  750.2(b)  prohibiting  an  individual 
school  from  receiving  more  than  one 
award  under  this  progr.im.  Both 


commenters  questioned  whether  an 
individual  school  could  receive  multiple 
awards  for  different  projects. 

Response.  No  change  has  been  made. 
Section  606(b)  of  the  EEA  states  that  "no 
individual  school  may  be  eligible  for  any 
additional  award  under  this  title." 

Section  750.4     What  definitions  apply 
to  this  program? 

Comment.  One  commenter 
recommended  that  the  language  in 
proposed  §  750.4(c),  defining  chief  State 
school  officer  and  chief  educational 
officer  be  revisi'd  to  specify  that  both 
terms  mean  chief  officer  for  elementary 
and  secondary  education. 

Response.  A  change  has  been  made. 
The  language  in  §  750.4(c)  has  been 
revised  to  indicate  that  the  chief  State 
school  officer  and  the  chief  educational 
officer  are  the  individuals  responsible 
for  elementary  am'  secondary  education 
of  each  State  and  outlying  area. 

Subpart  B— What  Types  of  Projects 
Does  the  Secretary  Assist  Under  This 
Program? 

Section  750.10     What  types  of  grants 
does  the  Secretary  award  under  this 
program? 

Comment.  One  commenter 
recommended  that  the  language  in 
proposed  §  750.10(b)  he  changed  to 
clarify  the  role  of  the  private  sector  in 
the  special  school  grants  category.  The 
commenter  felt  that  private  sector 
support  should  supplement  adequate 
funding  for  public  education.  Further, 
the  commenter  suggested  that  the 
Secretary  base  the  level  of  funding  for  a 
special  school  grant  solely  on  the  quality 
of  the  project  rather  than  on  the 
participation  of  business  and  industry. 

Response.  No  change  hL>s  been  made. 
Section  607(a)  of  the  EEA  authorizes  the 
Secretary  to  make  special  school 
awards  for  those  schools  that  obtain 
contributions  of  funds  from  the  priv.ite 
sector  to  carry  out  their  proposed 
activities.  The  Secretary  bases  the 
Federal  share  for  each  competition  on 
the  extent  to  which  contributions  ff 
funds  from  the  private  sector  will 
enhance  the  implementation  of  the 
projects.  Private  sector  participation  is  a 
specific  requirement  under  section 
607(a)  the  EEA.  to  encourage  further 
public/private  partnerships  in  public 
education.  Furthermore.  Congress  had 
directed  the  Secretary,  in  section 
604(b)(2)  of  the  EEA.  to  reserve  S3 
million  of  the  total  appropriation  for  the 
Excellence  in  Education  Program  for 
special  school  grants. 

The  overall  purpose  of  the  Excellence 
program  is  to  provide  assistance  to  local 
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educational  agencies  to  carry  out 
projects  in  individual  public  schools 
through  activities  that  demonstrate 
successful  techniques  for  improving  the 
quality  of  education;  that  can  be 
disseminated  and  replicated:  and  that 
are  conducted  with  the  participation  of 
school  principals,  teachers,  parents,  and 
local  business  concerns.  Under  §  750.11, 
the  Secretary  is  required  to  give  priority 
to  applications  proposing  projects  that 
have  the  highest  potential  for 
successfully  demonstrating  techniques 
to  improve  the  quality  of  education.  The 
selection  criteria  used  by  the  Secretary 
to  evaluate  each  application  reinforce 
this. 


Section  750.11    How  does  the  Secretary 
establish  priorities  for  this  program? 

Comment.  One  commenter  suggested 
deleting  two  of  the  priorities  listed  in 
proposed  §  750.11(b).  Specifically,  the 
commenter  objected  to  proposed 
§  750.11(b)(2),  the  elimination  of 
excessive  electives,  suggesting  that  it  is 
wrong  to  undermine  vital  elective 
courses  for  the  purpose  of  encouraging 
students  to  take  courses  in  mathematics 
and  science;  and  proposed 
§  750.11(b)(5),  experimentation  for 
teacher  incentives,  suggesting  that  the 
method  used  for  teacher  incentives  may 
be  inconsistent  with  the  principles 
demonstrated  by  research  on  effective 
schools. 

Response.  No  change  has  been  made. 
The  seven  priorities  listed  in  §  750.11  are 
required  by  section  605(c)(2)  of  the  EEA. 
The  regulations  allow  the  Secretary  to 
choose  from  among  those  priorities  in  a 
given  grant  competition,  and  to  select 
additional  priorities.  Before  selecting 
additional  priorities  for  a  particular  year 
or  grant  competition,  the  Secretary 
publishes  proposed  annual  priorities  in 
the  Federal  Register  for  public  comment. 
Comment.  One  commenter  questioned 
the  language  in  proposed  §  750.11(c) 
regarding  the  Secretary's  authority  to 
announce  additional  priorities  through  a 
notice  published  in  the  Federal  Register. 
Response.  No  change  has  been  made. 
The  language  in  §  750.11(c)  provides  the 
Secretary  with  the  flexibility  to 
establish  and  limit  priorities  for 
selection  of  applications  in  a  particular 
year.  Prior  to  establishing  priorities  for  a 
particular  year,  the  Secretary  publishes 
in  the  Federal  Register  proposed  annual 
priorities  for  public  comment  if  the 
proposed  priorities  are  not  listed  in  the 
regulations.  Part  75  of  the  Education 
Department  General  Adminstrative 
Regulations  (EDGAR)  describes  the 
process  for  establishing  priorities. 


Subpart  C — How  Decs  One  Apply  for  a 
Grant? 

Section  750.20    How  does  a  local 
educational  agency  apply  for  a  grant 
under  this  program? 

Comment.  One  commenter  asked  why 
proposed  S  750.20(a)  requires  a  local 
educational  agency  to  submit  a  separate 
application  for  each  school  of  that 
agency  wishing  to  apply  for  a  grant. 

Response.  No  change  has  been  made. 
Section  605(a)(1)  of  the  EEA  requires 
that  "each  local  educational  agency 
desiring  to  participate  in  the  awards 
program  .  .  .  shall  submit  a  proposal 
nominating  each  specific  school  of  that 
agency  for  school  improvement 
activities.  .  .  ." 

Comment.  One  conunenter  suggested 
that  the  language  in  proposed  S  750.20 
be  changed.  Based  on  the  large  number 
of  school  districts  in  some  States  and 
other  variables  such  as  busing,  density, 
and  sparsity,  the  commenter  suggested 
that  each  local  educational  agency 
(LEA),  rather  than  each  school  of  that 
I, p. A.  should  be  eligible  to  receive  only 
one  award. 

Response.  No  change  has  been  made. 
Section  606(b)  of  the  EEA  states  that  no 
individual  school  is  eligible  to  receive 
more  than  one  award.  The  EEA  does  not 
restrict  the  number  of  schools  within  an 
LEA  thatcan  receive  awards.  However, 
in  selecting  schools  from  the  proposed 
nominations  submitted  by  an  LEA.  the 
chief  State  school  officer  is  required  by 
section  605(b)(2)  aof  the  EEA  to  assure 
fair  and  equitable  distribution  of  schools 
within  the  State.  The  chief  State  school 
officer  must  consider  eight  different 
factors,  including  categories  of  schools, 
socioeconomic  conditions  of  the  State, 
geographic  distribution  within  the  State, 
and  the  size  and  location  of  the 
community  in  which  the  school  is 
located.  These  factors  are  elaborated  on 
in  §  750.21  of  the  regulations. 
Furthermore,  §  750.32  provides  that  the 
Secretary  also  consider  fair  and 
equitable  distribution  of  projects  after 
evaluating  the  applications  according  to 
the  selection  criteria  contained  in 
§  750.31  of  the  regulations.  The 
Secretary  believes  that  further 
restrictions  are  not  necessary. 

Comment.  One  commenter  suggested 
that  proposed  §  750.20  be  amended  to 
include  a  provision  indicating  that  the 
chief  State  school  officer  will  determine 
the  application  format  that  will  be 
accepted  from  LEAs  within  the  State. 
The  commenter  contended  that  since  the 
EEA  requires  the  chief  State  school 
officer  to  review  the  applications 
submitted  by  an  LEA  and  make 
nominations  to  the  Secretary,  this 
provision  would  reduce  the  burden  on 


the  chief  State  school  officer  in 
reviewing  unnecessarily  lengthy 
applications. 

Response.  No  change  has  been  made. 
The  chief  State  school  officers  and  chief 
educational  officers  are  responsible  for 
establishing  the  process  and  procedures 
for  soliciting,  receiving,  reviewing,  and 
selecting  nominations  for  school 
awards.  The  process  may  need  to  differ 
from  State  to  State.  The  Secretary 
believes  it  is  inappropriate  for  the 
Federal  Government  to  regulate  how  the 
chief  State  school  officers  and  chief 
educational  officers  choose  to  carry  out 
their  responsibilities  under  the  EEA. 
However,  the  regulations  do  not 
preclude  the  chief  Slate  school  officers 
or  chief  educational  officers  from 
determining  the  application  format  that 
will  be  accepted  from  LEAs  within  a 
State. 

Section  750.21    How  does  a  State 
educational  agency  nominate  a  school 
for  a  grant  under  this  program? 

Comment.  One  commenter  questioned 
why  the  language  in  proposed 
§  750.21(a).  which  states  that  the  chief 
State  school  officer  may  select  up  to 
twenty -five  schools,  or  in  the  case  of  the 
outlying  areas,  up  to  five  schools,  differs 
from  the  language  in  sections 
605(b)(1)(A)  and  (B)  of  the  EEA. 

Response.  No  change  has  been  made. 
Sections  605(b)(1)  (A)  and  (B)  of  the  EEA 
provide  that  the  chief  State  school 
officer  shall  select  twenty-five  schools 
for  submission  to  the  Secretary,  or  in  the 
case  of  the  outlying  areas,  the  chief 
educational  officer  shall  select  five 
schools.  Given  the  relatively  small  size 
of  the  awards  and  the  provision  in 
section  606(b)  that  no  individual  school 
shall  be  eligible  for  any  additional 
award,  the  Secretary  believes  that  the 
language  in  sections  605(b)(1)(A)  and  (B) 
was  meant  as  a  cap  on  the  number  of 
applications,  rather  than  a  required 
number  of  applications.  In  considering 
the  provisions  of  section  605(b),  the 
Secretary  wanted  to  provide  the  chief 
State  school  officer  and  chief 
educational  officer  with  maximum 
flexibility  in  selecting  quality 
applications  to  nominate  for  awards. 
The  term  "up  to"  provides  that 
flexibility.  It  is  conceivable  that  some 
chief  State  school  officers  or  chief 
educational  officers  may  not  receive 
either  a  sufficient  number  of 
applications  or  a  sufficient  number  of 
high  quality  applications  to  select 
twenty-five  or  five  schools,  respectively. 
In  that  circumstance,  a  State  would  be 
precluded  from  participating  in  the 
program  if  it  were  required  to  submit 
that  number  of  applications. 
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Comment.  One  commenter 
rpcommended  that  the  language  in 
proposed  §  750.21(b)(1)  be  revised  to 
include  publicly  operated  special 
v:hools  for  the  handicapped  and  gifted 
and  talented.  The  commenter  contended 
that  the  list  of  schools  used  as  examples 
of  "all  categories  of  public  elementarj- 
and  secondary  schools  within  the  State" 
precluded  certain  schools  from 
eligibility  under  this  program. 

Response.  A  change  has  been  made. 
The  categories  of  schools  in  proposed 
§  750.21(b)(1)  was  taken  from  section 
605(b)(2)(A)  of  the  EEA.  However,  the 
Secretary  believes  that  the  list  used  in 
the  EEA  to  define  categories  of  public 
elementary  and  secondary  schools 
within  the  State  was  not  intended  to  be 
an  exclusive  list.  Therefore,  the 
Secretary  has  modified  the  language  in 
§  750.21(b)(1)  by  adding  'but  not  limited 
to."  This  change  should  make  it  clear 
that  any  school  that  is  operated  by  a 
local  educational  agency,  including  a 
special  school  serving  the  handicapped 
or  the  gifted  and  talented,  is  eligible 
under  this  program. 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

Section  750.31     What  selection  criteria 
does  the  Secretary  use? 

Comment.  One  commenter 
recommended  that  the  language  in 
proposed  {  750.31(a)(2)(v)  be  revised  to 
require  applicants  to  include  a 
description  of  how  appropriate 
instruction  will  be  provided  to 
handicapped  persons.  The  commenter 
contended  that  equal  access  and 
treatment  are  not  sufficient  to  assure 
their  meaningful  participation. 

Response.  No  change  has  been  made. 
The  Secretary  believes  that  the  language 
contained  in  \  750.31  (a )(2){v).  which 
requires  a  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  is  sufficient  to  safeguard  the 
needs  of  all  prospective  participants 
who  are  members  of  traditionally 
underrepresented  groups.  Further 
clarincation  is  unnecessary. 

Comment.  One  commenter  objected  to 
the  number  of  points  assigned  under 
proposed  i  750.31(a)(2Hvi]  and  (f)(2)(iv) 
of  the  selection  criteria.  The  commenter 
suggested  that  since  both 
S  750.31(a)(2)(vi).  "(tjhe  quality  of  the 
work  plan  as  evidenced  by  the 
speciHcation  and  schedule  of  well- 
planned,  creative,  and  innovative 
activities  designed  to  achieve  the  project 
objectives."  and  S  750.31(f)(2)(iv).  "(tJhe 
extent  to  which  the  project  provides 
potential  to  experiment  with  standards 
of  quahty,"  were  mentioned  specifically 
in  section  605{a)(2]  of  the  EEA.  those 


section  should  be  more  heavily 
weighted. 

Response.  No  change  has  been  made. 
Section  605(a)(l]  of  the  EEA  states  that 
the  Secretary  is  authorized  to  establish 
criteria  for  the  selection  of  schools  to 
receive  awards  under  this  program. 
Section  605(a)(2)  of  the  EEA  requires 
that  these  criteria  include  standards  for 
each  local  educational  agency  to 
nominate  schools  "which  have  the 
potential  to  experiment  with  standards 
of  quality  .  .  ."and".  .  .  which  show 
promise  of  demonstrating  that  the 
school  will  carry  out  well-planned, 
creative,  or  innovative  activities.  .  .  ." 
These  standards  are  incorporated  in  the 
selection  criteria.  Twenty  points  (20) 
have  been  given  to  the  criterion  for  plan 
of  operation  9  750.31(a).  The  Secretary 
believes  that  (20)  twenty  points  is 
appropriate  and  adequate.  The  criterion 
for  improving  elementary  or  secondary 
education  in  §  750.31(0  relates  to  the 
purposes  of  the  program  as  defined  by 
section  602  of  the  EEA.  Again,  the 
Secretary  believes  that  the  fifteen  (15) 
points  assigned  to  this  criterion  is 
sufficient. 

Comment.  One  commenter  suggested 
that  the  language  in  proposed 
S  750.31(a)(2)(vi)  be  revised  to  reflect 
more  fully  the  language  contained  in 
section  605(a)(2)(B)  of  the  EEA.  Section 
605(a)(2)(B)  requires  that  the  criteria 
used  in  selecting  schools  for  awards 
include  standards  for  each  local 
educational  agency  to  nominate  schools 
"which  show  promise  of  demonstrating 
that  the  school  will  carry  out  well- 
planned,  creative,  or  innovative 
activities  designed  to  carry  out  the 
purposes  of  (the  program)  in  a 
successful  manner." 

Response.  A  change  has  been  made. 
The  Secretary  has  revised 
S  750.31(a)(2)(vi)  to  read  "The  quafity  of 
the  work  plan  as  evidenced  by  the 
specification  and  schedule  of  well- 
planned,  creative,  and  innovative 
activities  designed  to  achieve  the  project 
objectives  in  a  successful  manner.  ..." 

Comment.  One  commenter  questioned 
the  statutory  authority  for  the  criterion 
listed  in  {  750.31(f),  relating  to  improving 
elementary  or  secondary  education. 

Response.  No  change  has  been  made. 
The  Secretary  establishes  selection 
criteria  to  evaluate  applications 
submitted  for  grants  under  this  program. 
Criteria  are  tailored  to  the  scope  and 
purpose  of  the  program.  The  purpose  of 
the  program  is  to  provide  assistance  for 
projects  in  individual  public  schools 
designed  to  achieve  excellence  in 
elementary  or  secondary  education.  The 
legislative  history  makes  it  clear  that 
funds  for  this  program  are  to  be  used  to 
implement  the  recommendations  of  the 


Report  of  the  National  Commission  on 
Excellence  in  Education  and  other 
recent  reports  for  improving  educational 
standards  and  instruction.  See  e.g.. 
Cong.  Rec.  S9506  (daily  ed.  June  29. 
1983).  The  Secretary  believes  that  the 
criterion  in  }  750  31(0  is  consistent  with 
legislative  intent  and  furthers  the 
purposes  of  the  authorizing  statute. 

Comment.  One  commenter  questioned 
why  the  priorities  listed  in  section 
605(c)(2)  of  the  EEA  and  again  in 
§  750.11  of  the  proposed  regulations 
were  not  included  in  the  selection 
criteria  under  proposed  §  750.31. 

Response.  No  change  has  been  made. 
There  are  a  number  of  ways  the 
Secretary  can  give  priority  to 
applications  other  than  through  assigned 
points  in  the  selection  criteria.  The 
Secretary  establishes  annual  priorities 
for  selection  of  applications  by 
publishing  those  priorities  in  a  notice  in 
the  Federal  Register.  When  the  priorities 
chosen  are  from  those  listed  in  the 
regulations,  the  priorities  are  published 
in  the  program  application  notice.  Before 
selecting  other  priorities,  the  Secretary 
publishes  proposed  priorities  for  public 
comment  in  the  Federal  Register. 

The  Secretary  may  give  absolute 
priority  to  applications  that  meet  a 
priority  for  a  program.  The  Secretary 
establishes  an  absolute  priority  by 
reserving  all  or  part  of  a  program's  funds 
solely  for  applications  that  meet  the 
priority.  Also,  in  a  program  using 
weighted  selection  criteria,  the 
Secretary  may  award  additional  points 
to  an  application  that  meets  the  priority. 
These  points  are  in  addition  to  any 
points  the  applicant  earns  under  the 
selection  criteria.  The  application  notice 
states  the  number  of  additional  points 
the  Secretary  will  award  to  applications 
that  meet  the  selected  priority  in  a 
particularly  effective  way. 

Comment.  One  commenter  suggested 
that  the  Secretary  consider  awarding 
additional  points  under  proposed 
9  750.31(d)  for  evaluation. 

Response.  No  change  has  been  made. 
The  Secretary  evaluates  each 
application  submitted  under  this 
program  on  the  basis  of  the  applicable 
selection  criteria.  The  Secretary  awards 
up  to  100  points,  including  a  reserved  15 
points  to  be  distributed  among  those 
criteria.  For  each  competition,  the 
Secretary  announces  through  a  notice 
published  in  the  Federal  Register  how 
those  reserved  points  will  be 
distributed.  The  Secretary  may  choose 
to  give  additional  points  for  evaluation 
according  to  the  priority  chosen,  as 
announced  in  the  Federal  Register. 
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Section  750.32    How  does  the  Secretary 
consider  fair  and  equitable  distribution  of 
projects? 

Comment.  One  commenter  questioned 
why  proposed  §  750.32  did  not  elaborate 
on  the  provisions  for  an  impartial 
review  panel  and  the  number  of  schools 
the  Secretary  may  select  for  awards,  as 
contained  in  section  605(c)(1)  of  the 
EEA. 

Response.  A  change  has  been  made. 
The  Department  already  has  regulations 
governing  the  use  of  panels  to  review 
grant  applications  (see  34  CFR  75.217). 
However,  §  750.32  has  been  revised  to 
include  the  provisions  of  section 
605(c)(1)  of  the  EEA. 

Section  750.33     What  funding 
limitations  apply  to  grants  under  this 
program? 

Comment.  One  commenter  reiterated 
the  concerns  raised  in  the  comment  on 
proposed  §  750.10(b)  relating  to  the  role 
of  the  business  community  under  the 
special  school  grants  category.  Again, 
the  commenter  suggested  that  the 
secretary  base  the  level  of  funding  for  a 
special  school  grant  under  proposed 
§  750.33(c)  solely  on  the  quality  of  the 
project,  rather  than  on  the  participation 
of  business  and  industry. 

Response.  No  change  has  been  made. 
The  language  in  §  750.33  is  consistent 
with  the  purposes  of  sections  606(a)(2) 
and  607(a)  of  the  EEA.  (See  also  the 
response  to  the  comment  on  §  750.10). 

Comment.  One  commenter 
recommended  that  language  be  added  to 
proposed  §  750.33  to  provide  special 
consideration  for  small,  rural,  or  semi- 
rural  school  districts.  The  commenter 
contended  that  small  school  districts 
have  greater  needs  that  urban  school 
districts,  particularly  because  they  are 
isolated  from  resources  and  are  not 
affluent. 

Response.  No  change  has  been  made. 
Under  the  provisions  of  §  750.21(b)  of 
the  regulations,  the  chief  State  school 
officer  or  chief  educational  officer  is 
required  to  consider  school  size, 
socioeconomic  conditions,  and 
geographic  distribution  in  determining  a 
fair  and  equitable  distribution  of  schools 
within  the  State.  Similarly,  under  the 
provisions  of  §  750.32,  the  Secretary 
considers  these  factors  in  determining  a 
fair  and  equitable  distribution  of 
projects.  Further,  §§  750.33(b)(1)  and 
(c)(1),  which  describe  the  funding  ranges 
for  grants  under  this  program,  take  into 
consideration  small  schools.  The 
Secretary  believes  that  further 
provisions  are  unnecessary. 

Comment.  One  commenter  questioned 
having  a  different  range  for  each 
category  of  award,  rather  than  applying 


the  range  of  $25,000  to  $40,000  to  the 
entire  program. 

Response.  No  change  has  been  made. 
Section  606(a)(1)  of  the  EEA  states  that 
"[Aj  school  award  made  to  a  local 
educational  agency  .  .  .  may  not  exceed 
$25,000  in  any  fiscal  year  or  a  total  of 
$40,000."  Further,  section  606(a)(2)  of  the 
EEA  requires  the  Secretary  to  determine 
the  amount  of  each  individual  school 
award  based  upon  the  size  of  the  school, 
the  number  of  students  enrolled  in  the 
school,  and  the  number  of  teachers 
teaching  in  the  school.  Taking  these 
factors  into  consideration,  the  Secretary 
has  developed  a  range  for  each  category 
of  awards.  As  an  incentive  for  schools 
to  obtain  contributions  of  funds  from  the 
private  sector,  the  range  for  special 
school  grants  is  higher. 

Subpart  E — What  Conditions  Must  Be 
Met  by  the  Grantee? 

Section  750.40    Is  cost  sharing  required 
for  grants  under  this  program? 

Comment.  One  conunenter  suggested 
that  the  language  in  proposed  §  750.40 
clarify  how  the  private  sector  cost  will 
be  determined. 

Response.  No  change  has  been  made. 
The  Secretary  does  not  regulate  the 
private  sector  share.  Section  607(b)  of 
the  EEA  requires  only  that  the  Federal 
share  be  not  less  than  67%  percent  nor 
more  than  90  percent  of  the  total  cost  of 
the  project  and  that  the  Secretary  set  the 
Federal  share  based  upon  uniform 
criteria  established  by  the  Secretary. 

Comment.  One  commenter  suggested 
that  the  language  in  §  750.40  elaborate 
upon  what  would  qualify  as  a 
contribution  from  the  private  sector.  The 
commenter  contended  that  proposed 
§  750.40  does  not  specify  whether 
contributions  can  be  in-kind,  such  as 
volunteer  services  and  donated 
equipment  or  supplies,  or  whether  they 
must  be  monetary. 

Response.  No  change  has  been  made. 
Section  607(a)  of  the  EEA  states  that 
".  .  .  the  Secretary  is  authorized  to 
make  awards  to  schools  .  .  .  if  the  local 
educational  agency  provides  further 
assurances  that  funds  from  the  private 
sector  will  be  contributed  for  carrying 
out  the  activities  for  which  assistance  is 
sought."  (Emphasis  added).  Further, 
§§  750.10(b)  and  750.20(b)(6)(ii)  of  the 
regulations  reiterate  that,  in  order  to  be 
eligible  for  funding  under  the  special 
school  grant  category,  the  school  must 
receive  financial  contributions  from  the 
private  sector  for  carrying  out  the 
activities  proposed  in  its  application. 
However,  this  does  not  preclude  a 
school  from  accepting  in-kind 
contributions,  such  as  volunteer  services 
and  donated  equipment  or  supplies,  in 


addition  to  the  financial  contribution 
required  for  eligibility  under  this 
category. 

Comment.  One  commenter  questioned 
why  the  Secretary  will  announce  the 
standards  for  determining  the  Federal 
share  in  a  notice  published  in  the 
Federal  Register,  rather  than  including 
those  standards  in  the  regulations. 

Response.  No  change  has  been  made. 
The  standards,  or  criteria,  for 
determining  the  Federal  share  are 
contained  in  S  750.40(c)  of  the 
regulations.  Under  §  750.40(c).  the 
Secretary  will  announce  in  a  notice 
published  in  the  Federal  Register  the 
specific  percentage  that  will  be  the 
Federal  share  for  each  special  school 
grant  competition. 

Section  750.41    Are  there  restrictions 
on  the  use  of  funds  for  equipment  under 
this  program? 

Comment.  Two  commenters 
questioned  the  language  in  proposed 
§  750.41  regarding  the  authority  of  the 
Secretary  to  restrict  the  amount  of  funds 
used  under  this  program  to  purchase 
equipment.  One  commenter 
recommended  that  the  language  in 
proposed  §  750.41  be  more  direct  in 
discouraging  grantees  from  using  these 
funds  for  equipment. 

Response.  No  change  has  been  made. 
The  purpose  of  the  Excellence  in 
Education  Program  is  to  provide 
assistance  for  individual  public  schools 
for  projects  designed  to  improve  the 
quality  of  elementary  or  secondary 
education.  Given  the  limited  funds 
available  under  this  program,  and  the 
average  size  of  the  awards,  the 
Secretary  does  not  believe  that  the 
Congress  intended  a  disproportionate 
share  of  these  funds  to  be  spent  on 
equipment.  The  language  in  §  750.41 
provides  the  Secretary  with  the 
flexibility  to  determine  the  amount  of 
funds  that  may  be  spent  on  equipment. 
The  Secretary  believes  that  further 
clarification  is  unnecessary. 
Other 

Comment.  One  commenter  asked  why 
the  proposed  regulations  failed  to 
mention  the  provisions  of  section  602(3) 
of  the  EEA  relating  to  the  participation 
of  school  principals,  teachers,  parents, 
and  business  concerns  in  the  locality. 

Response.  No  change  has  been  made. 
The  provisions  of  section  602(3)  of  the 
EEA  are  stated  in  §  750.1(c)  of  the 
regulations. 
[PR  Doc.  85-15154  Filed  6-21-85;  8:45  am) 
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34  CFR  Part  755 

Secretary's  Discretionary  Program  for 
Matttematics,  Science.  Computer 
Learning,  and  Critical  Foreign 
Languages 

AGENCV:  Department  of  Education. 
ACTION:  Final  regulation. 

summary:  Tlie  Secretary  of  Education 
ifie  Si  cretar) )  issues  regulations  for  the 
implementation  of  the  Secretary's 
Discretionary  Program  for  Mathematics. 
Scitnce,  Computer  Learning,  and 
Critical  F\.  -pign  Languages.  This 
program  provides  assistance  for  projects 
of  national  significance  in  mathematics 
and  science  instruction,  computer 
learning,  and  foreign  language 

'    :ction  in  critical  languages.  The 
.im  is  designed  to  improve  the 
skiiis  of  teachers  and  instruction  in 
these  areas,  to  improve  and  expand  / 

instruction  in  critical  foreign  languages.  / 
iind  to  increase  the  access  of  all  / 

students  to  this  instruction,  consistent  V 
with  the  purposes  of  the  Education  for 
F.r.onomic  Security  Act. 
DATE:  These  regulations  take  effect 
rlher  4.5  days  after  publication  in  the 
Federal  Register  or  later  if  the  Congress 
fakes  certain  adjournments.  If  you  want 
to  known  the  effective  date  of  these 
regulations,  write  or  call  the  Department 
of  Eldutation  contact  person. 

FOR  FURTt4ER  INFORMATKNI  CONTACT: 

Patricia  Alexander,  Office  of  the 
Secretary.  400  Maryland  Avenue.  SW.. 
Room  4181,  Washington,  D.C.  20202. 
IVlpphone-  (202)  472-1762 
SUPPt£MENTARY  INFORMATION: 

Background 

The  Education  for  Economic  Security 
Act  (EESA).  Pub.  L  98-377,  was  signed 
into  law  on  August  11.  1984.  The  EESA 
was  enacted  to  help  meet  the  needs 
identified  in  "A  Nation  At  Risk:  The 
Imperative  for  Educational  Reform,"  the 
Ycport  of  the  National  Commission  on 
Excellence  in  Education,  and  other 
n«tional  reports  on  American  education. 
Specifically.  "A  Nation  at  Risk"  detailed 
the  need  to  reverse  the  decline  in 
mathematics,  science,  and  foreign 
language  competency  in  this  country. 
This  educational  decline  results  in  part 
from  a  shortage  of  teachers  qualified  to 
teach  mathematics,  science,  computer 
technology,  and  foreign  languages,  as 
well  as  a  reduction  in  the  number  of 
students  taking  these  courses. 
Mathematics,  science,  computer 
technology,  and  foreign  languages  have 
a  special  importance  in  this  country 
because  continuing  development  in 
these  areas  is  vital  to  the  economic 
security  of  the  Nation.  In  order  to 


maintain  our  economic  strength,  the 
skills  of  citizens  in  these  fields  must  not 
be  permitted  to  decline  further.  Title  II 
of  the  EESA  is  designed  to  improve  the 
quality  of  teaching  and  instruction  in 
these  four  subject  areas. 

Section  212  of  Title  II  of  the  EESA 
authorizes  the  Secretary  to  make 
discretionary  awards  for  projects  of 
national  significance  in  mathematics 
and  science  instruction,  computer 
learning,  and  foreign  language 
instruction  in  critical  languages.  The 
Congress  has  appropriated  $9.9  million 
for  this  program  in  Fiscal  Year  1985. 

Section  212(b)  of  the  EESA  requires 
the  Secretary  to  reserve  seventy-five 
percent  of  the  total  amount  appropriated 
for  this  program  for  (a)  awards  to  State 
and  local  educational  agencies, 
institutions  of  higher  education,  and 
nonprofit  organizations  for  projects  of 
national  significance  in  mathematics 
and  science  instruction,  computer 
learning,  and  foreign  language 
instruction  in  critical  languages,  and  (b) 
evaluation  and  research  activities. 
Section  212( .)  requires  the  Secretary  to 
reserve  the  remaining  twenty-five 
percent  of  the  funds  appropriated  for 
this  program  for  awards  to  institutions 
of  higher  education  for  the  improvement 
and  expansion  of  instruction  in  critical 
foreign  languages. 

Title  II  of  the  EESA  also  authorizes 
the  Secretary  to  make  financial 
assistance  available  to  States  to 
improve  the  skills  of  teachers  and 
instruction  in  mathematics,  science, 
foreign  languages,  and  computer 
learning,  and  to  increase  the  access  of 
all  students  to  that  instruction. 

The  regulations  governing  the  State 
grant  program  authorized  by  Title  II  will 
be  codified  in  34  CFR  Part  208.  A  Notice 
of  Proposed  Rulemaking  (NPRM)  for 
Part  208  was  published  in  the  Federal 
Register  on  November  20, 1984  (49  FR 
45834).  The  regulations  in  this  Part  755 
apply  only  to  the  Secretary's 
Discretionary  Program  authorized  by 
section  212  of  the  EESA. 

Comments  and  Responses 

A  summary  of  the  comments  received 
on  the  NTRM  and  the  Secretary's 
responses  to  those  comments  can  be 
fouiifl  in  the  Appendix  to  these  final 
regulations. 

Significant  Differences  Between  the 
NPRM  and  These  Final  Regulations 

• 

On  November  28. 1984.  the  Secretary 
published  in  the  Federal  Register  (49  FR 
46701)  the  NPRM  for  the  Secretary's 
Discretionary  Program  for  Mathematics. 
Science.  Computer  Learning,  and 
Critical  Foreign  Languages.  During  the 


comment  period,  nine  letters  and  one 
informal  response  were  received. 

The  provisions  of  these  final 
regulations  are  substantially  the  same 
as  tiiose  of  the  NPRM.  However,  after 
careful  consideration  of  the  public 
comments  on  the  proposed  regulations, 
the  Secretary  has  made  some  changes. 

The  language  in  S  755.2(a)  has  been 
revised  to  extend  eligibility  to  both 
public  and  private  nonprofit 
organizations.  This  change  resolves  the 
many  inconsistencies  in  the  statute 
regarding  the  public  or  private  status  of 
nonprofit  organizations  and  now 
provides  for  the  involvement  of  both 
public  and  private  museums,  libraries, 
educational  television  stations,  and 
other  appropriate  organizations. 

The  definition  of  "gifted  and  talented 
student"  in  §  755.4(c)  has  been  revised 
to  reflect  that  this  definition  applies 
solely  to  the  programs  authorized  under 
Title  II  of  the  EESA.  This  change  will 
avoid  any  confusion  with  other  more 
inclusive  definitions  of  gifted  and 
talented  students. 

Section  755.4(c)  of  the  regulations  has 
been  amended  to  include  a  definition  of 
"historically  underserved  and 
underrepresented  populations."  as  it  is 
proposed  to  be  defined  in  34  CFR  Part 
208  implementing  the  State  grant 
program. 

The  language  in  I  75S.13(a)(l)  has 
been  revised  to  permit  local  educational 
agencies  to  establish  or  improve  magnet 
school  programs  for  gifted  and  talented 
students.  Based  on  the  comments 
received  and  the  limited  funds  available 
for  this  program,  it  would  be  unlikely 
that  LEAs  could  establish  magnet 
schools  for  gifted  and  talented  students. 
This  change  permits  the  establishment 
of  a  program  within  an  existing  school. 

Summary  of  Major  Provisions 

(II  Types  of  Grants 

Section  755.10  of  the  regulations 
authorizes  the  Secretary  to  award  two 
types  of  grants  under  this  program:  (1) 
Nationally  significant  project  grants,  as 
described  in  S  755.11,  and  (2)  critical 
foreign  language  grants,  as  described  in 
§  755.12.  State  educational  agencies 
(SEAs).  local  educational  agencies 
(LEAs),  institutions  of  higher  education, 
and  nonprofit  organizations,  including 
museums,  libraries,  educational 
television  stations,  and  professional 
science,  mathematics,  and  engineering 
societies  and  associations  may  apply  for 
nationally  significant  project  grants 
under  {  755.2(a).  Only  institutions  of 
higher  education  may  apply  for  critical 
foreign  language  grants  under  §  755.2(b). 
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(2)  Establishing  Priorities 

Under  §  755.13(a).  with  respect  to 
nationally  significant  project  grants,  the 
Secretary  gives  priority  to  (1)  LEAs.  or 
consortia  thereof,  proposing  to  establish 
or  improve  magnet  school  programs  for 
gifted  and  talented  students  in  the  areas 
of  mathematics,  science,  computer 
learning,  or  critical  foreign  languages, 
and  (2)  applicants  proposing  to  provide 
special  services  to  historically 
underserved  and  underrepresented 
populations  in  the  fields  of  mathematics 
and  science.  Section  755.13(a) 
implements  the  requirement  of  section 
212(b)(1)  of  the  EESA  that  the  Secretary 
give  "special  consideration"  to  these 
types  of  projects.  For  the  purposes  of 
Title  II  of  the  EESA,  magnet  school 
programs  for  gifted  and  talented 
students  means  programs  for  gifted  and 
talented  students  in  magnet  schools  or 
magnet  programs  in  regular  schools  that 
attract  gifted  and  talented  students  from 
other  schools.  Assistance  under  this 
program  may  also  include,  but  is  not 
limited  to,  the  provision  of  funds  to 
those  schools  capable  of  attracting 
substantial  numbers  of  students  of 
different  racial  backgrounds. 

In  addition,  under  §  755.13(b).  the 
Secretary  may  give  priority  to  other 
types  of  projects  listed  in  §§  755.11  and 
755.12  or  announced  in  the  Federal 
Register.  Section  755.13(b)  also  permits 
the  Secretary  to  limit  a  priority  to 
particular  critical  areas  (including 
mathematics,  science,  computer 
learning,  or  particular  critical  foreign 
languages),  particular  educational 
levels,  or  any  combination.  Levels  of 
education  may  include,  for  example, 
preschool,  elementary,  secondary,  or 
postsecondary  education.  The  Secretary 
may  establish  a  separate  competition  for 
each  priority  selected.  Pursuant  to 
S  755.4.  the  Secretary  has  published  a 
list  of  proposed  critical  foreign 
languages  in  the  Federal  Register  on 
April  15. 1985  (50  FR  14743).  The  list  will 
be  published  in  final  after  consideration 
of  public  comments. 

Sections  755.11  through  755.13  of  the 
regulations  incorporate  the  statutorily 
broad  discretion  of  the  Secretary  to 
exercise  leadership  in  education  by 
focusing  national  attention  on  national 
needs  within  the  scope  of  section  212  of 
the  EESA.  Under  §  755.13(b).  the 
Secretary  may  invite  applicants  to 
propose  projects  in  any  area  of 
education  within  tfie  purpose  of  section 
212  of  the  EESA.  The  purpose  of  section 
212  of  the  EESA  is  to  fund  projects 
designed  to  have  nationwide  impact  in 
mathematics,  science,  computer 
learning,  or  critical  foreign  languages. 
Section  755.n(c)  and  755.12(d)  make 


clear  that  the  Secretary  does  not  provide 
general  operating  revenue  to  any 
applicant,  including  an  LEA.  an 
institution  of  higher  education,  or  any 
other  agency  that  needs  or  wishes 
additional  resources  to  meet  its  own 
local  needs. 

(3)  Participation  of  Children  and 
Teachers  from  Private  Schools 

Section  755.20  implements  the 
requirements  in  section  211  of  the  EESA 
for  the  equitable  participation  of  private 
school  children  and  teachers  in  the 
purposes  and  benefits  of  Title  II  of  the 
EESA.  As  indicated  in  S  755.20(a),  the 
requirement  for  the  equitable 
participation  of  children  applies  to 
States  (including  SEAs  and  State 
agencies  for  higher  education)  and 
LEAs.  To  make  the  requirements  for  the 
equitable  participation  of  teachers  in 
section  211(b)  of  the  EESA  consistent 
with  other  statutory  provisions.  §  755.20 
makes  that  requirement  applicable  to 
LEAs  as  well  as  to  States  (including 
SFJVs  and  State  agencies  for  higher 
education). 

Section  755.20(b)  requires  an  applicant 
that  is  a  State  (including  an  SEA  or  a 
State  agency  for  higher  education)  or  an 
LEA  to  provide  an  assurance  in  its 
application  that  it  will  comply  with  the 
requirements  of  section  211  of  the  EESA. 
governing  the  equitable  participation  of 
private  school  children  and  teachers,  if 
such  an  applicant  proposes  to  provide 
benefits  under  the  EESA  to  public 
school  children  and  teachers.  Specific 
requirements  are  established  in  the 
Education  Department  General 
Administrative  Regulations  (EDGAR).  34 
CFR  75.650.  Applicants  other  than  those 
described  above  are  not  subject  to  the 
equitable  participation  requirements  in 
section  211  of  the  EESA  or  in  EDGAR 

(4)  Selection  Criteria 

Sections  755.31  and  755.32  of  the 
regulations  establish  selection  criteria 
for  use  by  the  Secretary  in  evaluating 
applications  for  nationally  significant 
project  grants  and  for  critical  foreign 
language  grants,  respectively.  In 
addition  to  the  points  indicated  in 
parentheses  following  each  criterion  in 
§§  755.31  and  755.32,  §  755.30  permits 
the  Secretar>-  to  distribute  a  reserved  15 
points  among  the  applicable  criteria  for 
each  grant  competition.  The  Secretary 
announces,  in  a  notice  published  in  the 
Federal  Register,  how  the  reserved 
points  will  be  distributed  for  each 
competition. 

(5)  Funding  Considerations 

Under  §  755.33(a)  and  (b),  the 
Secretary  may  fund  applications  other 
than  the'most  highly  rated  applications 


if  doing  so  would  improve  the 
geographical  distribution  of  projects 
receiving  funding  in  a  particular 
competition  or  under  this  program. 
Section  755.33(a)  and  (b)  implements  the 
requirement  of  section  212  of  the  EESA 
that  projects  assisted  under  this 
program  have  national  significance  by 
permitting  the  Secretary  to  assist 
projects  that  are  best  located  to  serve  as 
resources  for  solving  nationwide 
educational  problems.  Under  S  755.33(c). 
the  Secretary  may  decline  to  fund  a 
project  that  is  eligible  for  funding  by  the 
Secretary  under  a  different,  specific 
Department  of  Education  competition  or 
program.  Section  755.33(d)  specifies  that 
the  Secretary  does  not  fund  a  project 
that  receives  Federal  funds  for  the  same 
project  activities  under  Title  II  of  the 
EESA. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

Intergovernmental  Review 

In  the  NPRM.  the  Secretary  requested 
comments  on  the  proposed  exclusion  of 
this  program  from  the  requirements  of 
Executive  Order  12372.  entitled 
"Intergovernmental  Review  of  Federal 
Programs."  as  implemented  by  34  CFR 
Part  79  (48  FR  29158:  June  24. 1983). 

Based  on  the  response  to  the  proposed 
rules  and  its  own  review,  the 
Department  has  determined  that  this 
program  is  excluded  from  the 
requirements  of  Executive  Order  12372, 
because  its  purpose  is  not  to  support 
services  to  particular  State  or  local 
jurisdictions,  nor  is  it  directly  relevant  to 
the  governmental  responsibilities  of  a 
State  or  local  government.  Rather,  this 
program  assists  nationally  significant 
projects  that  are  designed  to  have 
nationwide  impact. 

Assessment  of  Educational  Impact 

In  the  NPRM.  the  Secretary  requested 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  from  any  other  agency  or 
authority  of  the  United  States.  ^ 

Based  on  the  response  to  the  proposec 
rules  and  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 


25974 


Federal  Register  /  Vol.  50.  No.  121  /  Monday.  June  24.  1985  /  Rules  and  Regulations 


List  of  Subjects  in  34  CFR  Part  755 

Education,  Grants  program-education. 
Reporting  and  recordkeeping 
requirements. 

Gtation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

(Caldlo^  of  Federal  Domestic  Assistance 
Numt)er  84.168.  Secretary's  Discretionary 
Program  for  Mathematics.  Science.  Computer 
Learning,  and  Critical  Foreign  Languages) 

Dated:  |une  19.  1385. 
William  |.  Bennett, 
Secretary  of  Education. 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  adding  a 
new  Part  755  to  read  as  follows: 

PART  755— SECRETARY'S 
DISCRETIONARY  PROGRAM  FOR 
MATHEMATICS,  SCIENCE.  COMPUTER 
LEARNING,  AND  CRITICAL  FOREIGN 
LANGUAGES 

Sut>part  A — General 

Sec. 

755.1  What  is  the  Secretary's  Discretionary 
Program  for  Mathematics,  Science. 
Computer  learning,  and  Critical  Foreign 
Languages? 

755.2  What  parties  are  eligible  for  a  grant 
under  this  program? 

755.3  What  regulations  apply  to  this 
program? 

755.4  What  Dennitions  apply  to  this 
program? 

Subpart  B — What  Types  of  Projects  Does 
ttw  Secretary  Assist  Under  This  Program? 

755.10  What  types  of  grants  does  the 
Secretary  award  under  this  program? 

755.11  What  types  of  projects  does  the 
Secretary  assist  under  a  nationally 
significant  project  grant? 

755.12  What  types  of  projects  does  the 
Secretary  assist  under  a  critical  foreign 
language  grant? 

755.13  tiow  does  the  Secretary  establish 
priorities  for  this  program? 

Sut>par1  C — How  Does  One  Apply  for  a 
Grant? 

735.20  What  assurance  must  an  applicant 

mske? 

Sut>part  O— How  Does  the  Secretary  Make 
a  Grant? 

755.30  How  does  the  Secrciarj'  evaluate  an 
application? 

755.31  Whjt  are  the  selection  criteria  for 
nationally  significant  project  grants? 

755.32  What  are  the  selection  criteria  for 
critical  foreign  language  grants? 

755  33  What  special  considerations  may  the 
Secretdry  use  in  selecting  an  application 
for  funding? 

"55  34  Are  there  restrictions  on  the  use  of 
funds  for  equipment  undor  this  program? 


Authority:  Sec.  212.  Title  II  of  the  Education 
for  Economic  Security  Act  (the  EESA).  Pub.  L. 
98-377.  96  Stat.  1281  (20  U.S.C.  3972).  unless 
otherwise  noted. 

Subpart  A — General 

§  755. 1     What  is  the  Secretary's 
Discretionary  Program  (or  Mattwmatics, 
Science,  Computer  Learning,  and  Critical 
Foreign  Languages? 

The  Secretary's  Discretionary 
Program  for  Mathematics.  Science, 
Computer  Learning,  and  Critical  Foreign 
Languages  assists  projects  of  national 
significance  in — 

(a)  Mathematics  and  science 
instruction,  computer  learning,  and 
instruction  in  critical  foreign  languages, 
designed  to  improve  the  skills  of 
teachers  and  instruction  in  these  areas 
and  to  increase  the  access  of  all 
students  to  this  instruction;  and 

(b)  Critical  foreign  languages, 
designed  to  improve  and  expand 
instruction  in  those  languages. 

(20  L'.S.C.  3972) 

§  755.2    What  parties  are  eligible  for  a 
grant  under  this  program? 

(a)  The  Secretary  may  award 
nationally  significant  project  grants 
under  §  755.11  to  State  educational 
agencies,  local  educational  agencies, 
institutions  of  higher  education,  and 
nonprofit  organizations,  including 
museums,  libraries,  educational 
television  stations,  and  professional 
science,  mathematics,  and  engineering 
societies  and  associations. 

(b)  The  Secretary  may  award  critical 
foreign  language  grants  under  §  755.12  to 
institutions  of  higher  education  only. 

(20  U.S.C.  3972) 

§  755.3    Whatv^eguiations  apply  to  this 
program? 

(a)  The  following  regulations  apply  to 
grants  made  under  this  program: 

(1)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  established  in  Title  34  of  the 
Code  of  Federal  Regulations  in  Part  74 
(Administration  of  Grants),  Part  75 
(Direct  Grant  Programs),  Part  77 
(Definitions  That  Apply  to  Department 
Regulations),  and  Part  78  (Education 
Appeal  Board). 

(2)  The  regulations  in  this  Part  755. 

(b)  The  regulations  in  this  Part  755  do 
not  apply  to  contracts  awarded  under 
this  program. 

(20  use.  3972) 

§  755.4    What  definitions  apply  to  this 
program? 

(a)  Definitions  in  the  Education  for 


Economic  Security  Acl.  The  following 
terms  used  in  this  part  are  defined  in 
section  3  of  the  Education  fur  Economic 
Security  Act: 

KIcmentary  school 

Institution  of  higher  education 

Local  educational  agency 

Secondary  school 

Secretary 

State 

State  agency  for  higher  education 

State  educational  agency 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77: 

Applicant 

Application 

Award 

Budget 

Department 

EDGAR 

Facilities 

Fiscal  Year 

Grant 

Nonprofit 

Private 

Project 

Public 

(c)  Additional  definitions.  The 
following  terms  are  used  in  this  part: 

"Critical  foreign  languages"  means 
languages  designated  by  the  Secretary 
in  a  notice  published  in  the  Federal 
Register  as  critical  to  national  security, 
economic,  or  scientific  needs. 

"EESA"  means  the  Education  for 
Economic  Security  Act,  Public  Law  98- 
377. 

"Gifted  and  talented  student",  for  the 
purpose  of  Title  II  of  the  EESA.  means  a 
student,  identified  by  various  measures, 
who  demonstrates  actual  or  potential 
high  performance  capability, 
particularly  in  the  fields  of  mathematics, 
science,  foreign  languages,  or  computer 
learning. 

"Historically  underserved  and 
underrepresented  populations"  includes 
females,  minorities,  handicapped 
persons,  persons  of  limited-English 
proficiency,  and  migrants. 

"Magnet  school  programs  for  gifted 
and  talented  students,"  as  used  in 
§  755.13(a)(1),  means  programs  for  gifted 
and  talented  students  in  magnet  schools 
or  magnet  programs  in  regular  schools 
that  attract  gifted  and  talented  students 
from  other  schools.  For  the  purpose  of 
Title  H,  a  magnet  school  is  a  school  or 
education  center  that  offers  a  special 
curriculum,  including  but  not  limited  to 
schools  or  education  centers  capable  of 
attracting  substantial  numbers  of 
students  of  different  racial  backgrounds. 

(20  U.S.C.  3972) 
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Subpart  B— What  Types  of  Projects 
Does  the  Secretary  Assist  Under  This 
Program? 

§  755. 1 0    What  type  of  grants  does  the 
Secretary  award  under  this  program? 

The  Secretary  awards  two  types  of 
giants  under  this  program: 

(a)  Nationally  significant  project 
grants,  as  described  in  §  755.11. 

(b)  Critrcal  foreign  language  grants,  as 
described  in  §  755.12 

(20  U.S.C.  3972) 

§  755.1 1    What  types  of  projects  does  the 
Secretary  assist  under  a  nationally 
significant  project  grant? 

(a)  The  Secretary  funds  applications 
proposing  projects  of  national 
significance  in  mathematics  and  science 
instruction,  computer  learning,  and 
instruction  in  critical  foreign  languages. 

(b)  Projects  funded  under  this  section 
may  include,  but  are  not  limited  to, 
those  designed  to — 

(1)  Improve  teacher  recruitment  and 
retention  in  the  fields  of  mathematics, 
science,  computer  learning,  and  critical 
foreign  languages; 

(2)  Improve  teacher  qualifications  and 
skills  in  the  fields  of  mathematics, 
science,  computer  learning,  and  critical 
foreign  languages;  and 

(3)  Improve  curricula  in  mathematics, 
science,  computer  learning,  and  critical 
foreign  languages,  including  the  use  of 
new  technologies. 

(c)  The  Secretary  does  not  provide 
operating  revenue  to  meet  local  needs  to 
any  applicant  under  this  program. 

(20  U.S  C  3972) 

§755.12    What  types  of  projects  does  the 
Secretary  assist  under  a  critical  foreign 
language  grant? 

(a)  The  Secretary  funds  applications 
proposing  projects  that  are  designed  to 
improve  or  expand  instruction  in  critical 
foreign  languages. 

(b)  Projects  to  improve  instruction  in 
critical  foreign  languages  may  include, 
but  are  not  limited  to,  those  designed 
to— 

(1)  Provide  short-  or  long-term 
advanced  training  to  foreign  language 
instructors; 

(2)  Provide  training  in  new  teaching 
methods  and  proficiency  evaluation 
techniques;  and 

(3)  Improve  teaching  methods  through 
curriculum  development,  including  the 
use  of  new  technologies. 

(c)  Projects  to  expand  instruction  in 
critical  foreign  languages  may  include. 
but  are  not  limited  to,  those  designed 
to- 
ll) Add  to  the  curriculum  languages 

not  currently  offered; 


(2)  Add  to  the  curriculum  advanced 
language  courses; 

(3)  Devise  instructional  approaches 
suited  to  diverse  student  populations 
and  learning  needs;  and 

(4)  Use  technology  to  increase  access 
to  instruction  in  critical  foreign 
languages. 

(d)  The  Secretary  does  not  provide 
operating  revenue  to  meet  local  needs  to 
any  applicant  under  this  program. 

(20  U.S.C.  3972) 

§755.13    How  does  the  Secretary  establish 
priorities  for  this  program? 

(a)  With  respect  to  nationally 
significant  project  grants,  the  Secretary 
gives  priority  to- 
ll) Local  educational  agencies,  or 

consortia  thereof,  proposing  to  establish 
or  improve  magnet  school  programs  for 
gifted  and  talented  students;  and 

(2)  Applicants  proposing  to  provide 
special  services  to  historically 
underserved  and  underrepresented 
populations  in  the  fields  of  mathematics 
and  science. 

(b)  In  addition  to  the  priorities 
established  in  paragraph  (a)  of  this 
section,  each  year  the  Secretary  may 
select  as  a  priority  one  or  more  of  the 
types  of  projects  listed  in  §  755.11  or 
§  755.12,  or  other  types  of  projects  as 
announced  in  the  Federal  Register.  The 
Secretary  may  limit  any  priority  to 
particular  critical  subjects  (including 
mathematics,  science,  computer 
learning,  or  particular  critical  foreign 
languages),  particular  educational 
levels,  or  any  combination. 

(c)  The  Secretary  selects  priorities  by 
taking  into  consideration  the  unmet 
national  needs  to  improve  the  quality  of 
teaching  and  instruction  in  mathematics, 
science,  computer  learning,  and  critical 
foreign  languages  and  the  unmet 
national  needs  to  improve  or  expand 
instruction  in  critical  foreign  languages. 

(d)  The  Secretary  may  establish  a 
separate  competition  for  any  or  each 
priority  selected.  If  a  separate 
competition  is  established  for  a  priority, 
the  Secretary  may  reserve  all 
applications  that  relate  to  that  priority 
for  review  under  the  separate 
competition. 

Note.— EDGAR  establishes  the  method  for 
applying  priorities.  See  34  CFR  75.105. 
(20  U.S.C.  3972) 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

§  755.20    What  assurance  must  an 
applicant  make? 

(a)  An  applicant  that  is  a  State 
(including  a  State  educational  agency  or 
a  State  agency  for  higher  education)  or  a 
local  educational  agency  shall  comply 


with  the  provisions  of  section  211  of  the 
EESA.  governing  the  equitable 
participation  of  private  school  children 
and  teachers  in  the  purposes  and 
benefits  of  the  EESA. 

(b)  An  applicant  described  in 
paragraph  (a)  of  this  section  shall 
include  an  assurance  in  its  application 
that,  in  accordance  with  section  211  of 
the  EESA.  it  will  provide  for  the 
equitable  participation  of  children  and 
teachers  in  private  elementary  or 
secondary  schools  if  the  applicant 
proposes  to  use  grant  funds  to  provide 
benefits  to  children  and  teachers  in 
public  elementary  or  secondary  schools, 
including  the  provision  of  services, 
materials,  equipment,  and  inservice  or 
teacher  training  and  retraining. 

Note,— EDGAR  establishes  requiremenU 
for  participation  of  private  school  children. 
See  34  CFR  75.65a 
(20  U.S.C.  3971) 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numberJ88O-05ll.) 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  755.30    How  does  the  Secretary  avaluate 
an  application? 

(a)  For  each  competition,  the 
Secretary  evaluates  an  application 
submitted  under  this  program  on  the 
basis  of  the  applicable  selection  criteria 
in  §  755.31  or  S  755.32. 

(b)  The  Secretary  awards  up  to  100 
points,  including  a  reserved  15  points  to 
be  distributed  in  accordance  with 
paragraph  (d)  of  this  section,  based  on 
the  applicable  criteria  in  S  755.31  or 

§  755.32. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  points 
for  each  criterion  in  §  755.31  or  S  755.32 
is  indicated  in  parentheses  after  the 
heading  for  each  criterion. 

(d)  For  each  competition,  as 
announced  through  a  notice  published  in 
the  Federal  Register,  the  Secretary 
distributes  the  reserved  15  points  among 
the  applicable  criteria  listed  in  §  755.31 
or  §  755.32. 


(20  U.S.C.  3972) 

§  755.31    What  are  the  selection  criteria  for 
nationally  significant  project  grants? 

The  Secretary  uses  the  following 
criteria  in  evaluating  each  application 
for  a  nationally  significant  project  grant 
under  §  755.11; 

(a)  Plan  of  operation.  (15  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quahty  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 
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(i)  High  quality  in  the  design  of  the 
project: 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
tdminislration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program: 

|iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
Hchieve  each  objective: 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  tradi'ionaily 
underrepresented.  such  us — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women: 

(C)  Handicapped  persons:  and 

(D)  The  elderly:  and 

(vi)  For  applicants  required  to  provide 
an  opportunity  for  equitable 
participation  of  private  school  students 
and  teachers^-a  clear  description  of 
how  the  applicant  will  provide  that 
opportunity. 

|b)  Quality  of  key  personnel.  (10 
Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretarv'  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used): 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project: 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)(i)  and  (ii) 
of  this  section  will  commit  to  the  project: 
and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  arc  members  of  groups  that 
have  been  traditionally 
underrepresented.  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups: 

(B)  Women: 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (5 

V Points) 
(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 


(2)  The  Secretary  looks  for    ^ 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities:  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (5  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project.  Cross-reference — See  EDGAR 
34  CFR  75.590  (Evaluation  by  the 
grantee). 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and.  to  the  extent  possible,  are 
objective  and  produce  data  that  arc 
quantifiable. 

(e)  Adequacy  of  resources.  (5  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate:  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Improvement  of  the  quality  of 
teaching  and  instruction  in 
mathematics,  science,  computer 
learning,  or  critical  foreign  languages. 
(20  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  extent  to  which  the  project  will 
contribute  to  the  improvement  of 
teaching  and  instruction  in  mathematics, 
science,  computer  learning,  or  critical 
foreign  languages. 

(2)  The  Secretary  looks  for 
information  such  as — 

(i)  The  objectives  of  the  project;  and 
(ii)  The  manner  in  which  the 
objectives  of  the  project  further  the 
purpose  of  improving  the  qualify  of 
teaching  and  instruction  in  mathematics, 
science,  computer  learning,  or  critical 
foreign  languages. 

(g)  National  significance.  (15  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  national  significance  of  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows  the  extent  to 
which  the  project  makes  a  contribution 
of  national  significance,  as  measured  by 
factors  such  as — 

(i)  A  demonstrated  national  need  for 
the  project  in  terms  of  the 
recommendations  to  improve  the  quality 
of  education  in  the  Report  of  the 
National  Commission  on  Excellence  in 
Education,  other  national  reports  on  the 
status  of  American  education,  or  current 


research  findings  on  ways  to  improve 
the  effectiveness  of  schools. 

(ii)  The  extent  to  which  the  project 
meets  specific  national  needs  as  shown 
by- 

(A)  The  national  needs  addressed  by 
the  project: 

(B)  The  benefits  to  be  gained  by 
meeting  the  objectives  of  the  project; 
and 

(C)  The  potential  benefit  to  others 
from  successfully  addressing  the  needs: 

(iii)  The  extent  to  which  the  project 
involves  creative  or  innovative 
techniques  to  improve  the  quality  of 
teaching  and  instruction  in  mathematics, 
science,  computer  learning,  or  critical 
foreign  languages; 

(iv)  The  extent  to  which  the  project 
builds  upon  and  adds  to  current 
educational  information  and  research; 
and 

(v)  The  extent  to  which  the  project 
will  provide  a  model  or  other 
information  that  could  be  used  by  others 
to  solve  educational  problems. 

(h)  Applicant's  commitment  and 
capacity.  (10  Points)  The  Secretary  looks 
for  information  that  shows  the  extent  of 
the  applicant's  commitment  to  the 
project,  its  capacity  to  continue  the 
project,  and  the  likelihood  that  it  will 
build  upon  the  project  when  Federal 
assistance  ends. 

20  use.  3972 

(Approved  by  the  Office  of  Management  nnd 

Budget  under  control  number  1880-0.">11  ) 

§  755.32    What  are  tt«e  selection  criteria  for 
critical  foreign  language  grants? 

The  Secretary  uses  the  following 
criteria  in  evaluating  each  application 
for  a  critical  foreign  language  grant 
under  §  755.12: 

(a)  Plan  of  operation.  (20  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  Ifigh  quality  in  the  design  of  the 
project. 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program: 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective: 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented.  such  as — 
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(A)  Members  of  racial  or  ethnic 
minority  groups;      j 

(B)  Women:  I 

(C)  Handicapped  persons;  and 

(D)  The  elderly;  and 

(vi)  For  applicants  required  to  provide 
an  opportunity  for  equitable 
participation  of  private  school  students 
and  teachers — a  clear  description  of 
how  the  applicant  will  provide  that 
opportunity. 

(b)  Quality  of  kev  personnel.  (15 
Points)  1 

(1)  The  Secretary  reviews  each 
application  for  informaton  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project: 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented.  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women: 

(C)  Handicapped  persons:  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (5 
Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities:  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  pian.  (5  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project.  Cross-reference — See  EDGAR 
34  CFR  75.590  (Evaluation  by  the 
grantee). 

(2)  The  Secretarj'  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 


project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable,  including,  for  example, 
foreign  language  proficiency 
examinations  of  individual  students. 

(e)  Adequacy  of  resources.  (5  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities,  such  as  language 
laboratories,  that  the  appHcant  plans  to 
use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Improvement  of  expansion  of 
instruction  in  critical  foreign  languages. 
(20  Points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  exterit  to  which  the  project 
contributes  to  the  improvement  or 
expansion  of  instruction  in  one  or  more 
critical  foreign  languages. 

(2)  The  Secretary  looks  for 
information  such  as — 

(i)  The  objectives  of  the  project; 

(ii)  The  manner  in  which  the 
objectives  of  the  project  further  the 
purpose  of  improving  or  expanding 
instruction  in  critical  foreign  languages: 

(iii)  The  extent  to  which  the  project 
involves  techniques  that  are  innovative; 

(iv)  The  extent  to  which  the  project 
builds  upon  and  adds  to  current 
educational  information  and  research  on 
instruction  in  critical  foreign  languages; 
and 

(v)  The  extent  to  which  the  project 
will  provided  a  model  or  other 
information  that  could  be  used  by  others 
to  solve  education  problems. 

(g)  Applicant's  commitment  and 
capacity.  (15  Points)  The  Secretary  looks 
for  information  that  shows  the  extent  of 
the  applicant's  commitment  to  the 
project,  its  capacity  to  continue  the 
project,  and  the  likelihood  that  it  will 
build  upon  the  project  when  Federal 
assistance  ends. 

(20  U.S.C.  3972) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1880-0511.) 

§  755.33    What  special  considerations  may 
ttie  Secretary  use  In  selecting  an 
application  for  funding? 

(a)  After  evaluating  applications 
according  to  the  criteria  contained  in 

§  755.31  or  §  755.32.  the  Secretary  may 
determine  whether  the  most  highly  rated 
applications  are  broadly  and  equitably 
distributed  throughout  the  Nation  for 
each  competition  or  under  this  program. 

(b)  The  Secretary  may  select  other 
applications  for  funding  if  doing  so 
would  improve  the  geographical 


distribution  of  projects  funded  under  a 
particular  competition  or  under  this 
program. 

(c)  The  Secretary  may  decline  to  fund 
a  project  that  is  eligible  for  funding  by 
the  Secretary  under  a  different,  specific 
Department  of  Education  competition  or 
program. 

(d)  The  Secretary  does  not  fund  a 
project  that  receives  Federal  funds  for 
the  same  project  activities  under  Title  II 
of  the  EESA. 

(20  U.S.C.  3972) 

§  755.34    Are  there  restrictions  on  ttie  use 
of  funds  for  equipment  under  this 
program? 

Of  the  funds  made  available  through  a 
grant  under  this  program,  the  Secretary 
may  restrict  the  amount  of  funds  used 
under  Part  755  to  purchase  equipment. 

(20  U.S.C.  3972) 

Note. — This  appendix  will  not  appear  in 
the  Code  of  Federal  Regulations. 

Appendix — Summary  of  Comments  and 
Responses 

During  the  45-day  public  comment 
period,  nine  letters  and  one  informal 
response  were  received.  In  general,  the 
commenters  sought  clarification  of 
specific  provisions  of  the  regulations. 

The  following  is  a  summary  of  the 
public  comments  received  on  the 
proposed  regulations  published  in  the 
Federal  Register  on  November  28, 1984 
(49  FR  46761),  and  the  Secretary's 
responses  to  those  comments,  including 
any  changes.  The  comments  are 
arranged  according  to  the  order  in  which 
the  provisions  they  address  appear  in 
the  final  regulations. 

Subpart  A — General 

Section  755.2     What  parties  are  eligible 
for  a  grant  under  this  progam? 

Comment.  Two  commenters  objected 
to  the  language  contained  in  §  755.2(a) 
of  the  proposed  regulations.  Proposed 
§  755.2(a)  stated  that  the  "Secretary  may 
award  nationally  significant  project 
grants  under  §  755.11  to  State 
educational  agencies,  local  educational 
agencies,  institutions  of  higher 
education,  and  private  nonprofit 
organizations,  including  museums, 
libraries,  educational  television 
stations.  .  .  ."  Both  commenters  urged 
clarification  of  the  term  "private 
nonprofit  organization".  Under  proposed 
§  755.2(a)  public  museums,  libraries,  and 
educational  television  stations  would  be 
excluded  from  participating  in  the 
program. 

Response.  A  change  has  been  made. 
Title  II  of  the  EESA  is  internally 
inconsistent  regarding  the  public  or 
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private  statas  uf  organi<:dtior.s  eligible  to 
participate  in  the  pro^^ranis  a<;thonzed 
-  '  T  Title  II.  Fur  t.xa.Tiple,  section 
:( i)  of  Tiilfl  II  refprs  to  "ponorofit 

Section  207ir.!n)  reftrs  to  "private 
nonprofit  organizations."  whereas 
section  208(c)(1)(E)  refers  to  "public 
organizations."  Section  212(b)(1)  reters 
again  to  'private  nonprofit 
organizations."  The  references  in  the 
statute  to  these  organizations  are 
numerous  anr!  inconsistent.  The 
legislative  h:.>*ory  is  equally 
inconsistent.  See,  e.g.,  S.  Rep.  No.  151, 
98th  Cong..  1st  Sess.  6-8, 16  (1983):  130 
Cong.  Rec.  S6638.  S6649  (daily  ed.  June 
6. 1984).  There  is  no  evidence  in  either 
the  statute  or  the  legislative  history  that 
the  Congress  sought  to  preclude  either 
public  or  private  museums,  libraries, 
educational  television  stations,  or  other 
appropriate  organizations  from 
participatina  in  the  programs  authorized 
under  litle  II  of  the  EESA.  Therefore,  to 
promote  competition  and  to  recognize 
tlu;  valuable  contributions  of  both  public 
and  private  nonprofit  organizations 
toward  excellence  in  education,  the 
Secretary  has  revised  the  regulations, 
both  in  this  Part  755  implementing  the 
Secretary's  Discretionary  Program  and 
in  Part  208  implementing  the  State  Grant 
Program,  to  refer  to  "nonprofit 
organizations,"  thereby  permitting  the 
involvement  of  both  public  and  private 
organizations. 

Comment.  One  conimenter 
recommended  that  the  language  in 
proposed  §  755.2(b)  incorporate  the 
provision  of  section  212(c)  of  the  statute 
th.it  requires  the  Secrcta.'-y  to  reserve 
twenty-five  percent  of  the  funds 
availdble  under  this  program  for  grants 
to  institutions  of  higher  education  to 
improve  r.nd  expand  instruction  in 
critical  foreign  languages. 

Hi-'-pcnse.  No  change  has  beon  made. 
Ai  clarified  in  the  preamble  to  the 
regulations,  twenty-five  (25)  percent  of 
the  funds  appropriated  for  the 
Socretarys  Discretionary  Program  is 
ved  for  institutions  of  higher 
cition  to  improve  and  expand 
instruction  in  criteria!  foreign  languages. 

^755.3     IVhat  regulations  apply  to  this 
pmgram? 

Comment.  One  commenter  questioned 
why  the  Secretary's  Discretionary 
Program  for  Mathematics,  Science, 
Computer  Learning,  and  Critical  Foreign 
Languages  is  not  subject  to  34  CFR  Part 
79.  the  regulations  implementing 
Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs).  The  commenter  suggested 
that,  in  some  cases,  projects  funded 


under  the  Secretary's  Discretionary 
Program  may  be  of  special  interest  to 
States. 

Response.  No  change  has  been  made. 
This  program  is  excluded  from  coverage 
under  34  CFR  Part  79  because  its 
purpose  is  not  to  support  services  to 
particular  State  or  local  jurisdictions, 
nor  is  it  directly  relevant  tO  the 
governmcnta!  responsibilities  of  a  State 
or  local  government.  Rather,  this 
program  assists  nationally  significant 
projects  that  are  designed  to  have 
nationwide  impact. 

Nevertheless,  the  Secretary  may 
choose  to  notify  the  Slate  single  points 
of  contact  with  respect  to  compe'itions 
that  may  be  of  special  interest  to  States. 

§  755.4     What  definitions  apply  to  this 
program? 

Comment.  One  commenter  asl<cd  if 
the  Secretary  has  consulted  with  the 
other  Federal  agencies,  as  required  by 
section  212(d)  of  the  statute,  in 
determining  which  languages  are  critical 
to  national  security,  economic,  and 
scientific  needs,  and  when  a  list  of  those 
languages  will  be  published. 

Response.  The  Secretary  has 
consulted  with  the  Secretary  of  State, 
the  Secretary  of  Defense,  the  Secretary 
of  Health  and  Human  S€r\ices,  and  the 
Director  of  the  National  Science 
Foundation  in  determining  which 
languages  are  critical  to  our  national 
security,  economic,  and  scientific  needs. 
The  list  was  published  for  public 
comment  in  a  notice  in  the  Federal 
Register  on  April  15. 1985,  at  50  FR 
14743. 

Comment.  One  commenter 
recommended  that  the  language  in 
5  755.4(c)  detaining  "gifted  and  talented 
student"  be  revised  to  clarify  that  this 
definition  applies  only  to  this  particular 
program. 

Response.  A  change  has  been  made. 
In  order  to  avoid  any  unnecessary 
confusion  with  other  more  inclusive 
definitions  of  gifted  and  talented 
students,  the  Secretary  has  revised  the 
definition  for  "gifted  and  talented 
student"  to  make  it  clear  that  this 
definition  applies  only  to  Title  II  of  the 
EESA. 

Comment.  One  commenter  questioned 
why  the  definition  for  "gifted  and 
talented  student"  contained  in  S  755.4(c) 
was  limited  to  certain  subject  areas 
instead  of  the  broader  definition  used  in 
other  Federal  education  programs. 

Response.  No  change  has  been  made. 
Section  212(b)(1)  of  the  EES.A  requires 
that  the  Secretary  give  special 
consideration  to  magnet  schools  for 
gifted  and  talented  students.  The 
purpose  of  Title  II.  as  stated  in  section 
201  of  the  EESA.  is  to  improve  the  skills 


of  teachers  and  instruction  in 
mathematics,  science,  computer 
learning,  and  foreign  languages,  and  to 
increase  the  access  of  all  students  to 
such  instruction.  The  Secretary  has 
determined  that  the  definition  for  "gifted 
and  talented  student,"  as  it  appears  in 
these  regulutions,  is  consistent  with  the 
purposes  of  Title  II  of  the  EESA.  Of 
course,  al!  gifted  and  talented  children, 
like  other  children,  will  benefit  from 
improved  teaching  and  instruction. 

Comment.  One  commenter  noted  that, 
unlike  the  NPRM  implementing  the  State 
grant  program  authorized  by  Title  II  of 
the  EESA  (34  CFR  Part  200),  the 
proposed  regulations  for  the  Secretary's 
Discretionary  Program  do  not  contain  a 
definition  for  "historically  underserved 
and  underrepresented  populations."  The 
commenter  suggested  adding  a 
definition  to  avoid  any  confusion  about 
which  groups  are  included  in  those 
populations. 

Response.  A  change  has  been  made. 
The  Secretary  has  included  in  these 
regulations  a  definition  of  "historically 
underserved  and  underrepresented 
populations"  as  that  term  is  defined  in 
proposed  34  CFR  Part  203  implementing 
the  State  grant  program. 

Comment.  One  commenter 
recommended  that  §  755  4  contain  a 
separate  definition  of  "handicapped," 
and  suggested  that  the  regulations 
incorporate  the  definition  of 
"handicapped"  in  Part  B  of  the 
Education  of  the  Handicapped  Act 
(EfL-\). 

Response.  No  change  has  been  made. 
The  regulations  have  been  revised  to 
include  a  definition  of  "historically 
underserved  and  underrepresented 
populations."  including  handicapped 
persons.  The  Secretary  believes  that  the 
definition  of  "historically  underserved 
ar.d  underrepresented  populations," 
which  has  been  added  to  §  755.4(c),  is 
sufficient  and  should  provide  adequate 
guidance  to  prospective  apphcants 
under  this  program. 

Subpart  B— What  Types  of  Projects 
Does  the  Secretary  Assist  Under  This 
Program? 

I  755.11     Whet  types  of  projects  does 
the  Secretary  assist  under  a  nationally 
significant  project  grant? 

Comment.  One  commenter  suggested 
that  the  language  in  proposed 
S  755.n(b)(l)  be  revised  to  specify  that 
priority  will  be  given  to  projects 
involving  collaborative  efforts  with 
institutions  of  higher  education,  local 
school  districts,  and  private  industry. 

Rcponse.  No  change  has  been  made. 
Section  755.13(b)  of  the  regulations 
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allows  the  Secretary  to  ^eiect  as  priority 
one  or  more  of  the  types  of  projects 
listed  in  §  755.11.  or  oth^r  types  of 
prt)jects  announced  by  iftie  Secretary. 
This  provides  the  Secretary  with  the 
flexibility  to  establish  and  limit 
priorities  for  selection  of  applications  in 
a  particular  year,  takinjj  into  account  the 
unmet  national  needs  to  improve  the 
quality  of  teaching  and  Instruction  in 
mathematics,  science,  computer 
learning,  and  critical  foreign  languages. 
If  the  Secretary  chooses  additional 
priorities  for  a  particular  year  or  grant 
competition,  the  Secretary  publishes 
those  proposed  priorities  in  the  Federal 
Register  for  public  comments. 
Comment.  One  commenter 
recommended  that  the  language  in 
proposed  §§  755.11  and  755.12  be 
changed  to  include  a  provision  that 
teachers  must  be  involved  in  the 
planning,  development,  implementation, 
and  evaluation  of  the  project. 

Response.  No  change  has  been  made. 
Teachers  do  play  a  very  critical  role  in 
the  learning  process.  While  the 
Secretary  recogizes  this,  it  is 
inappropriate  for  the  Secretary  to 
require  applicants  to  privide  assurances 
for  teacher  invovement  in  all  phases  of  a 
project.  Moreover,  the  Secretary 
believes  that  the  selectioa criteria 
contained  in  §§  755.31  and  755.32 
provide  more  than  adequate  assurance 
of  teacher  involvement  where 
appropriate. 

Comment.  One  commenter  asked  why 
the  language  contained  in  proposed 
§  §755.11  (c)  and  755.12(d).  which 
mdicates  that  the  Secretary  does  not 
provide  operating  revenue  to  meet  local 
needs,  was  used  rather  than  the 
supplement,  not  supplant  language 
contained  in  section  209(b)(6)  of  the 
slatute. 

Response.  No  change  has  been  made. 
On  its  face,  section  209(b)(6)  does  not 
apply  to  funds  awarded  under  section 
212of  theEESA. 

Section  755.13    How  does  the  Secretary 
establish  priorities  for  this  program? 

Comment.  Two  commenters 
recommended  that  the  language  in 
proposed  §  755.13(a)(1)  be  changed  by 
deleting  the  term  "magnet  schools"  and 
substituting  "schools  proposing  to 
establish  or  improve  gifted  and  talented 
programs."  The  commenters  contended 
that  the  term  "magnet  school"  had  the 
potential  to  restrict  eligibility  to  special 
public  city  schools  and  elite  private 
schools,  and  special  schools  for  gifted 
and  talented  were  out  of  the  reach  of 
many  local  edcational  agencies. 

Response.  A  change  has  been  made. 


The  statute  requires  the  Secretary  to 
give  special  consideration  to  l£As  or 
consortia  of  LEAs  to  establish  or 
improve  magnet  schools  for  gifted  and 
talented  students.  Given  the  level  of 
funding  available  under  this  program, 
and  to  address  the  concerns  raised  by 
the  commenters.  §  755.13(a)(1)  has  been 
revised  to  read  ".  .  .  magnet  school 
programs  for  gifted  and  talented 
students."  Thus,  for  the  purpose  of  Title 
II  of  the  EESA.  "magnet  school  programs 
for  gifted  and  talented  students"  means 
progi  ams  for  gifted  and  talented 
students  in  magnet  schools  or  magnet 
programs  in  regular  schools  that  attract 
gifted  and  talented  students  from  other 
schools.  Assistance  under  this  program 
may  also  include,  but  is  not  limited  to, 
the  provision  of  funds  to  those  schools 
capable  of  attracting  substantial 
numbers  of  students  of  different  racial 
backgrounds. 

Comment.  One  commenter  objected  to 
the  language  in  proposed  §  755.13(b) 
regarding  the  Secretary's  authority  to 
announce  additional  priorities  through  a 
notice  in  the  Federal  Register.  The 
commenter  contended  that  this  could  be 
construed  as  circumventing  the 
regulatory  and  public  comment  process. 
Response.  No  change  has  been  made. 
The  language  in  §  755.13(b)  and  (c) 
provides  the  Secretary  with  flexibility  to 
establish  and  limit  priorities  for 
selection  of  applications  in  a  particular 
year  according  to  unmet  national  needs 
in  the  areas  of  mathematics,  science, 
computer  learning,  and  critical  foreign 
languages.  Prior  to  establishing  final 
priorities  for  a  particular  year,  the 
Secretary  publishes  in  the  Federal 
Register  proposed  annual  priorities  for 
public  comment  if  the  proposed 
priorities  are  not  listed  in  the 
regulations.  The  Secretarj'  considers  all 
public  comments  and  recommendations 
before  establishing  final  priorities.  For 
example,  the  Secretary  published  for 
comment  on  January  22. 1985  (50  FR 
284fi).  a  notice  of  proposed  funding 
priorities  for  nationally  significant 
project  grants  for  fiscal  year  1985.  This 
process  complies  with  the  procedures 
required  under  section  431  of  the 
General  Education  Provisions  Act 
(GEPA)  (20  U.S.C.  1232).  Rather  than 
circumventing  the  public  comment 
process,  this  procedure  actually 
increases  the  opportunity  for  the  public 
to  comment  on  priorities. 
Subpart  C— How  Does  One  Apply  for  a 
Grant? 

Section  755.20     What  assurance  must 
an  applicant  make? 

Comment.  One  commenter  questioned 


why  the  proposed  regulations  did  not 
elaborate  on  the  provisions  of  section 
211  of  the  EESA,  governing  the  equitable 
participation  of  children  and  teachers 
from  private  schools. 

Response.  No  change  has  been  made. 
The  Secretary  believes  that  the  language 
in  §  755.20  and  in  34  CFR  75.650 
provides  adequate  guidance  on 
participation  and  that  further 
elaboration  is  unnecessary. 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

Section  755.31     What  are  the  selection 
criteria  for  nationally  significant  project 

grants? 

Comment.  One  commenter  questioned 
the  statutory  authority  for  the  criterion 
listed  in  §  755.31(g),  relating  to  national 
significance.  The  commenter  further 
questioned  why  only  the  National 
Commission  on  Excellence  in  Education 
was  mentioned  by  name  to  the 
exclusion  of  other  education  reports. 

Response.  No  change  has  been  made. 
Because  section  212  of  the  EESA  does 
not  contain  any  selection  criteria  for  the 
Secretary  to  consider  in  making  awards, 
it  is  necessary  for  the  Secretary  to  issue 
regulations  establishing  selection 
criteria  to  be  used  in  making  competitive 
awards  under  the  program.  Criteria  may 
be  tailored  to  the  scope  of  the  program. 
Since  the  purpose  of  section  212  of  the 
EESA  is  to  fund  projects  of  national 
significance,  the  criterion  in  §  755.31(g) 
is  consistent  with  meeting  the  purposes 
of  the  authorizing  statute. 

The  Report  of  the  National 
Commission  on  Excellence  in  Education 
was  specifically  mentioned  in  the 
proposed  regulations  because  it  was 
specifically  mentioned  in  the  legislative 
history  [Congressional  Record.  June  6. 
1984.  SC636-6682).  In  addition,  given  the 
volume  of  reports  on  the  quality  of 
education  that  have  been  released,  the 
Secretary  felt  it  was  sufficient  to 
mention  that  other  reports  were 
considered,  rather  than  citing  each 
report. 

Comment.  One  commenter  suggested 
that  more  than  fifteen  (15)  points  be 
given  to  the  criterion  for  national 
significance  in  §  755.31(g).  since  the 
purpose  of  the  program  is  to  support 
projects  of  national  significance. 

Response.  No  change  has  been  made. 
The  Secretary  evaluates  an  application 
submitted  under  this  program  on  the 
basis  of  the  applicable  selection  criteria. 
The  Secretary  awards  up  to  100  points. 
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including  a  reserved  15  points  to  be 
distributed  among  those  criteria.  For 
each  competition  the  Secretary 
announces,  through  a  notice  published 
in  the  Federal  Register,  how  those 
reserved  points  will  be  distributed.  This 
provides  the  Secretary  with  maximum 
flexibility  to  determine  how  best  to 
distribute  those  reserved  points,  taking 
into  consideration  the  priorities  the 
Secretary  has  chosen  for  a  particular 
year  or  grant  competition.  Additional 
points  may  be  given  for  national 
significance  at  that  time. 

Comment.  One  commenter 
recommended  that  the  language  in 
proposed  §§  755.31(a)(2)(v)  and 
755.32(a)(2){v)  be  revised  to  require 
applicants  to  include  a  description  of 
how  appropriate  instruction  will  be 
provided  to  the  handicapped.  The 
commenter  contended  that  equal  access 
and  treatment  are  not  sufficient  to 
assure  meaningful  participation  for  the 
handicapped. 

Response.  No  change  has  been  made. 
The  Secretary  believes  that  the  language 
used  in  §§  755.31(a)(2)(v)  and 
755.32(a)(2)(v).  which  requires  a 
description  of  how  the  applicant  will 
provide  equal  access  and  treatment,  is 
sufficient  to  safeguard  the  needs  of  all 
prospective  participants  who  are 
members  of  traditionally 
underrepresented  groups. 

Section  755.32    What  are  the  selection 
criteria  for  critical  foreign  language 
grants? 

Comment.  One  commenter  questioned 
why  there  are  no  criteria  related  to  the 
national  significance  of  projects  for 
critical  foreign  language  grants,  and  why 
there  is  relatively  little  emphasis  on  the 
project's  capacity  to  be  used  as  a  model, 
since  these  are  among  the  primary 
purposes  of  the  Secretanr  "s 
Discretionary  Program. 

Response.  No  change  has  been  made. 
Section  212(c)  of  the  EESA  requires  that 
twenty-five  percent  of  the  funds 
appropriated  for  this  program  be 
reserved  for  awards  to  institutions  of 
higher  education  to  improve  or  expand 
instruction  in  critical  foreign  languages. 
Languages  that  have  been  determined  to 
be  critical,  by  defmition.  meet  a  critical 
national  need  and  are  nationally 
significant.  To  have  a  criterion  for 
national  significance  would  be 
redundant. 

As  to  the  concern  that  little  emphasis 
is  placed  on  the  projects  capacity  to 
serve  as  a  model,  this  is  addressed 
specifically  by  §  755.32(f)(2)(v)  under 
which  the  Secretary  looks  for 
information  such  as  the  "extent  to  which 
the  project  will  provide  a  model  or  other 


information  that  could  be  used  by  others 
to  solve  education  problems." 

Section  755.33     What  special 
considerations  may  the  Secretary  use  in 
selecting  an  application  for  funding? 

Comment.  One  commenter  questioned 
the  authority  of  the  Secretary  to  decline 
to  fund  a  project  that  is  eligible  for 
funding  under  another  Department  of 
Education  program. 

Response.  No  change  has  been  made. 
Because  of  the  limited  resources 
available  under  the  Discretionary 
Program,  the  Secretary  believes  it  is 
necessary  to  limit  the  use  of  those  funds 
to  activities  of  national  interest  that 
cannot  be  assisted  under  other  grant 
competitions. 

Section  755.34    Are  there  restrictions 
on  the  use  of  funds  for  equipment  under 
this  program? 

Comment.  Three  commenters 
questioned  the  authority  of  the 
Secretary  to  restrict  the  amount  of  funds 
used  under  Part  755  to  purchase 
equipment.  Two  of  the  commenters 
contended  that  any  stated  formula  for 
equipment  purchases  would  pose 
significant  problems  for  potential 
applicants  where  a  reasonable 
expenditure  for  equipment  is  necessary. 

Response.  No  change  has  been  made. 
The  purpose  of  the  Secretary's 
Discretionary  Program  is  to  fund 
programs  of  national  significance  in 
mathematics,  science,  computer 
learning,  and  critical  foreign  l.^inguages. 
Even  under  section  206  of  the  EESA  for 
the  State  grant  program,  a  local 
educational  agency  must  first  use  its 
Title  II  funds  for  the  expansion  and 
improvement  of  teacher  retraining  and 
inservice  training  in  the  fields  of 
mathematics  and  science.  Only  after  an 
LEA  has  met  its  needs  in  those  areas 
may  the  LEA  use  Title  II  funds  for  the 
purchase  of  computers  and  computer- 
related  instructional  equipment.  Further, 
the  LEA  may  not  use  more  than  thirty 
(30)  percent  of  the  Title  II  funds  it 
receives  for  such  equipment.  Similarly, 
given  the  limited  resources  available 
under  the  Secretary's  Discretionary 
Program,  it  is  the  opinion  of  the 
Secretary  that  the  Congress  did  not 
intend  a  disproportionate  share  of  those 
funds  to  be  spent  on  equipment.  The 
language  in  §  775.34  provides  the 
Secretary  with  the  flexibility  to 
determine  the  amount  of  funds  that  may 
be  spent  on  equipment. 

[FR  Doc.  85-15153  Filed  6-21-85:  8:15  am] 
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DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
37  CFR  Part  10 

(Docket  407  88-41811 

Practice  Before  the  Patent  and 
Trademark  Office 

Correction 

In  FR  Doc.  85-2803  beginning  on  page 
5158  in  the  issue  of  Wednesday. 
February  6. 1985.  make  the  following 
correction:  On  page  5176,  in  the  third 
column,  in  §  10.23(c)(18).  in  the  fifth  line, 
"committee"  should  read  "committed". 
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VETERANS  ADMINISTRATION 
38  CFR  Part  3 

Effective  Dates  of  Disability  and  Death 
Pension  Awards 

AGENCY:  Veterans  Administration. 
ACTION:  Final  regulation  amendments. 

SUMMARY:  The  Veterans  Administration 
is  amending  its  adjudication  regulations 
concerning  effective  dates  of  disability 
and  death  pension  awards.  These 
amendments  are  necessary  because  of  a 
recent  change  in  the  law  governing 
effective  dates  of  awards.  The  effect  of 
these  amendments  will  be  to  limit  the 
effective  dates  of  disability  and  death 
pension  awards  to  the  date  of  receipt  of 
a  claimant's  application  unless  certain 
specific  conditions  are  satisfied. 
DATES:  These  amendments  are  effective 
October  1. 1984.  as  provided  by  law. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  White  (202)  389-3005. 
SUPPLEMENTARY  INFORMATION:  On 
pagns  50742-50744  of  the  Federal 
Register  of  December  31. 1984.  the 
Veterans  Administration  published 
proposed  amendments  to  38  CFR  3.151. 
3.152.  and  3.400.  Interested  persons  were 
given  until  January  30. 1985.  to  submit 
comments,  suggestions  or  objections  to 
the  proposed  amendments.  Since  no 
comments,  suggestions  or  objections 
were  received,  the  amendments  have 
been  adopted  as  proposed. 

The  Administrator  has  certified  that 
these  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  5  U.S.C.  601-612. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
these  regulations  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
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and  Death 


analyses  requirements  of  sections  B()3 
.ind  B04.  The  reason  for  this  certification 
is  that  these  regulations  impose  no 
regulatory  burdens  on  small  entities, 
and  only  claimants  for  V.A  benefits  will 
be  directly  affected. 

In  accordance  with  Executive  Order 
1225)1.  Federal  Regulation,  the  VA  has 
determined  that  these  regulations  are 
non-major  for  the  following  reasons: 

(1)  They  will  not  have  an  effective  on 
the  economy  of  $100  million  or  more. 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices. 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
Slates-based  enterprises  to  compete 

u  ith  foreign-based  enterprises  in 
domestic  or  export  markets. 

I  ist  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped.  Health 
care.  Pensions.  Veterans. 

(The  Ciilalos  of  Federal  Domestic  Assistance 
prtigram  numbers  arc  64,104  and  64.105) 

Approved:  May  23.  19»5. 

Hv  (lirertion  of  the  Adtninislrator. 
F.verett  .Alvarez.  |r.. 
Dupiity  Administrator. 


PART  3— I  AMENDED  1 

38  CFR  Part  3,  Adjudication,  is 
amended  as  follows: 

1.  Section  3.151  is  revised  to  read  as 
follows: 


$  3. 1 5 1    Claims  for  disability  benefits. 

(a)  General.  A  spefiific  claim  in  the 
form  prescribed  by  the  Administrator 
nuist  be  filed  in  order  for  benefits  to  be 
paid  to  any  individual  undpr  the  laws 
.idministered  by  the  VA.  f38  U.S.C. 
:i001(a)).  A  claim  by  a  veteran  for 
compensation  may  be  considered  to  be 
a  claim  for  pension;  and  a  claim  by  a 
veteran  for  pension  may  be  considered 
to  be  a  claim  for  compensation.  The 
greater  benefit  will  be  awarded,  unless 
the  claimant  specifically  elects  the 
lesser  benefit. 

(b)  Retroactive  disbhility  pension 
claims.  Where  disability  pension 
entitlement  is  established  based  on  a 
claim  received  by  the  VA  on  or  after 
October  1.  1984.  the  pension  award  may 
not  be  effective  prior  to  the  dale  of 
receipt  of  the  pension  claim  unless  the 
veteran  specifically  claims  entitlement 
to  retroactive  benefits.  The  claim  for 
retroactivity  may  be  filed  separately  or 
included  in  the  claim  for  disability 
pension,  but  it  must  |>e  received  by  the 


VA  w  ithin  one  year  from  the  dale  on 
which  the  veteran  became  permanently 
and  totally  disabled.  Additional 
requirements  for  entitlement  to  a 
retroactive  pension  award  are  contained 
in  §  3.400(b)  of  this  chapter. 

(38  U.S.C  3010(b)(3)) 

2.  Section  3.152  is  revised  to  read  as 
follows: 

§  3.152    Claims  for  death  benefits. 

(a)  A  specific  claim  in  the  form 
prescribed  by  the  Administrator  (or 
jointly  with  the  Secretary  of  Health  and 
Human  Services,  as  prescribed  by 
§  3.153)  must  be  filed  in  order  for  death 
benefits  to  be  paid  to  any  individual 
under  the  laws  administered  by  the  VA. 
(See  §  3.400(c)  concerning  effective 
dates  of  awards.)  (38  U.S.C.  3001(a)) 

(b)(1)  A  claim  by  a  surviving  spouse 
or  child  for  compensation  or 
dependency  and  indemnity 
compensation  will  also  be  considered  to 
be  a  claim  for  death  pension  and 
accrued  benefits,  and  a  claim  by  a 
surviving  spouse  or  child  for  death 
pension  will  be  considered  to  be  a  claim 
for  death  compensation  or  dependency 
and  indemnity  compensation  and 
accrued  benefits.  (38  U.S.C.  3001(b)(1)) 

(2)  A  claim  by  a  parent  for 
compensation  or  dependency  and 
indemnity  compensation  will  also  be 
considered  to  be  a  claim  for  accrued 
benefits.  (38  U.S.C.  3001(b)(2)) 

(c)(1)  Where  a  child's  entitlement  to 
dependency  and  indemnity 
compensation  arises  by  reason  of 
termination  of  a  surviving  spouse's  right 
to  dependency  and  indemnity 
compensation  or  by  reason  of  attaining 
the  age  of  18  years,  a  claim  will  be 
required.  (38  U.S.C.  3010(e).)  (See 
paragraph  (c)(4)  of  this  section.)  Where 
the  award  to  the  surviving  spouse  is 
terminated  by  reason  of  her  or  his  death, 
a  claim  for  the  child  will  be  considered  a 
claim  for  any  accrued  benefits  which 
may  be  payable. 

(2)  A  claim  filed  by  a  surviving  spouse 
who  does  not  have  entitlement  will  be 
accepted  as  a  claim  for  a  child  or 
children  in  her  or  his  custody  named  in 
the  claim. 

(3)  Where  a  claim  of  a  surviving 
spouse  is  disallowed  for  any  reason 
whatsoever  and  where  evidence 
requested  in  order  to  determine 
entitlement  from  a  child  or  children 
named  in  the  surviving  spouse's  claim  is 
submitted  within  1  year  from  the  date  of 
request,  requested  either  before  or  after 
disallowance  of  the  surviving  spouses 
claim,  an  award  for  the  child  or  children 


will  be  made  as  though  the  disallowed 
claim  had  been  filed  solely  on  their 
behalf.  Otherwise,  payments  may  not  be 
made  for  the  child  or  children  for  any 
period  prior  to  the  date  of  receipt  of  a 
new  claim. 

(4)  Where  payments  of  pension, 
compensation  or  dependency  and 
indemnity  compensation  to  a  surviving 
spouse  have  been  discontinued  because 
of  remarriage  or  death,  or  a  child 
becomes  eligible  for  dependency  and 
indemnity  compensation  by  reason  of 
attaining  the  age  of  18  years,  and  any 
necessary  evidence  is  submitted  within 
1  year  from  date  of  request,  an  award 
for  the  child  or  children  named  in  the 
surviving  spouse's  claim  will  be  made 
on  the  basis  of  the  surviving  spouse's 
claim  having  been  converted  to  a  claim 
on  behalf  of  the  child.  Otherwise, 
payments  may  not  be  made  for  any 
period  prior  to  the  date  of  receipt  of  a 
new  claim. 

3.  Section  3.400  is  amended  by 
revising  paragraphs  (b)(1)  and  (c)  to 
read  as  follows: 

§  3.400    General. 

•        •        •        •        * 

(b)  *  *  * 

(1)  Disability  pension  (§  3.3(c)).  An 
award  of  disability  pension  may  not  be- 
effective  prior  to  the  date  entitlement 
arose. 

(i)  Claims  received  prior  to  October  J. 
1984.  Date  of  receipt  of  claim  or  date  on 
which  the  veteran  became  permanently 
and  totally  disabled,  if  claim  is  filed 
within  one  year  from  such  date, 
whichever  is  to  the  advantage  of  the 
veteran. 

(ii)  Claims  received  on  or  after 
October  1.  1984.  (A)  Except  as  provided 
in  paragraph  (b)(l)(ii)(B)  of  this  section, 
date  of  receipt  of  claim. 

(B)  If,  within  one  year  from  the  date 
on  which  the  veteran  became 
permanently  and  totally  disabled,  the 
veteran  files  a  claim  for  a  retroactive 
award  and  establishes  that  a  physical  or 
mental  disability,  which  was  not  the 
result  of  the  veteran's  own  willful 
misconduct,  was  so  incapacitating  that 
it  prevented  him  or  her  from  filing  a 
disability  pension  claim  for  at  least  the 
first  30  days  immediately  following  the 
date  on  which  the  veteran  became 
permanently  and  totally  disabled,  the 
disability  pension  award  may  be 
effective  from  the  date  of  receipt  of 
claim  or  the  date  on  which  the  veteran 
became  permanently  and  totally 
disabled,  whichever  is  to  the  advantage 
of  the  veteran.  While  rating  board 


25982 


Federal  Register  /  Vol.  50.  No.  121  /  Monday.  June  24.  19H5  /  Rules  and  RetjulHtinns 


judgment  must  be  applied  to  the  facts 
and  circumstances  of  each  case, 
extensive  hospitalization  will  generally 
qualify  as  sufficiently  incapacitating  to 
have  prevented  the  filing  of  a  claim.  For 
the  purposes  of  this  subparagraph,  the 
presumptive  provisions  of  §  3.342(a)  do 
not  apply. 

•  •  •  •  • 

(c)  Death  benefits — (1)  Death  in 
service  (38  U.S.C.  3010fj).  Pub.  L  87-825) 
(§§  3.4(c).  3.5(b)).  First  day  of  the  month 
fixed  by  the  Secretary  concerned  as  the 
date  of  actual  or  presumed  death,  if 
claim  is  received  with  1  year  after  the 
date  the  initial  report  of  actual  death  or 
fmding  of  presumed  death  was  made: 
however  benefits  based  on  a  report  of 
actual  death  are  not  payable  for  any 
period  for  which  the  claimant  has 
received,  or  is  entitled  to  receive  an 
allowance,  allotment,  or  service  pay  of 
the  veteran. 

(2)  Service-connected  death  after 
separation  from  service  (38  U.S.C. 
3010(d).  Pub.  L.  87-825)  (§§3.4(c).  3.5(b)). 
First  day  of  the  month  in  which  the 
veteran's  death  occurred  if  claim  is 
received  within  1  year  after  the  date  of 
death:  otherwise,  date  of  receipt  of 
claim. 

(3)  Nonserv ice-connected  death  after 
separation  from  service,  (i)  For  awards 
based  on  claims  received  prior  to 
October  1. 1984,  first  day  of  the  month  in 
which  the  veteran's  death  occurred  if 
claim  is  received  within  one  year  after 
the  date  of  death;  otherwise,  date  of 
receipt  of  claim. 

(ii)  For  awards  based  on  claims 
received  on  or  after  October  1. 1984,  first 
day  of  the  month  in  which  the  veteran's 
death  occurred  if  claim  is  received 
within  45  days  after  the  date  of  death; 
otherwise,  date  of  receipt  of  claim  (38 
U.S.C.  3010(d))  (October  1. 1984) 

(4)  Dependency  and  indemnity 
compensation — (i)  Deaths  prior  to 
January  1.  1957  (§  3.702).  Dale  of  receipt 
of  election. 

(ii)  Child (38  U.S.C.  30W(e).  Pub.  L 
87-835).  First  day  of  the  month  in  which 
entitlement  arose  if  claim  is  received 
within  1  year  after  the  date  of 
entitlement:  otherwise,  date  of  receipt  of 
claim. 

(iii)  Deaths  on  or  after  May  1.  1957 
(in-senice  waiver  cases)  (^if  3.5(b)(3) 
and  3.702).  Date  of  receipt  of  election. 
(See  S  3.114(8)) 

*  •  •  *  • 

(38  US.C.  210(c)) 

|FR  Doc.  85-14697  Filed  6-21-85:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  61 

ICC  Docket  No.  83-1145.  Ptiase  I;  FCC  85- 
2931 

Investigation  of  Access  and 
Divestiture  Related  Tariffs 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Policy  Statement. 

summary:  In  this  Order,  the 
Commission  finds  the  routing  of  all 
undesignated  interLATA  traffic  to  one 
particular  interexchange  carrier 
( "default")  to  be  unreasonable  and 
prescribes  an  allocation  plan  that  must 
be  implemented  by  local  exchange 
carriers  in  all  central  office  equal  access 
conversions  that  take  place  after  May 
31. 1985.  This  action  will  enhance  the 
customer's  ability  to  make  an  informed 
choice  in  the  presubscription  process 
and  encourage  interexchange  company 
competition. 

EFFECTIVE  DATE:  May  31,  1985. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  M.  Salvatore.  Tariff  Division. 
Common  Carrier  Bur;-  ii  (202)  632-7265. 
SUPPlfMENTARY  INFOPMATION: 

List  of  Subjects  in  47  CFR  Part  61 

Tariffs. 
Memorandum  Opinion  and  Order 

In  the  matter  of  investigation  of  jccess  and 
divestiture  related  tariffs.  CC  Docket  No.  83- 
1145  Phase  I.  FCC  85-293. 

Adopted:  May  31.  1985 

Released:  June  12. 1985. 

By  the  Commission. 

1.  Background 

1.  Pursuant  to  the  Modification  of 
Final  Judgement.'  the  Bell  Operating 
Companies  (BOCs)  were  ordered  to 
provide  equal  access  ^  where  technically 
feasible  to  their  customers  by 
September  1986.  Equal  access  allows 
end  users  to  access  facilities  of  a 
designated  interexchange  carrier  (IXC) 
by  dialing  "1 "  only.  The  end  user  has  the 
additional  capability  of  using  other  IXCs 
by  dialing  a  five-digit  access  code 
(lOXXX).  Presubscription  is  the  process 
that  enables  end  users  to  select  a 


primary  IXC  prior  to  a  central  office 
conversion  to  equal  access.  The  District 
Court  held  that  under  the  MFJ,  the  BOCs 
were  permitted  "to  route  to  AT&T  the 
calls  of  any  customer  who,  by  the  time 
equal  access  is  available,  has  failed  to 
make  a  selection  of  an  IXC  either  by 
predesignation  or  by  dialing  an  access 
code."  'The  Court  also  found  that  the 
MFJ  did  not  preclude  a  BOC  'from 
employing  either  the  allocation  or  the 
blocking  option  should  it  choose  to  do 
so."' 

2.  In  the  Commission's  ECA  Tariff 
Order.^we  recognized  that  AT&T  would 
enjoy  a  definite  competitive  advantage 
as  the  "default"  carrier.  We  stated, 
however,  that  the  MFJ  requirements  of 
BOC  presubscription  customer 
information  and  mandatory  new 
subscriber  presubscription  "would 
mitigate  and  eventually  eliminate 
AT&T's  advantage  without  the 
inconvenience  or  expense  of  blocking  or 
distributing  calls  by  formula. "  ""In  order 
to  give  consumers  a  fair  opportunity  to 
evaluate  competing  carrier  services 
during  the  equal  access  transition,  we 
ordered  that  a  subscriber  be  allowed  to 
select  an  IXC  without  charge  during  the 
six-month  period  following  the  equal 
access  conversion  date. 

3.  As  a  result  of  the  ubove  decisions, 
most  BOCs  used  the  "dof.iult" 
procedure.  The  BOCs  provided 
customers  with  presubscription 
information  that  told  them  of  the 
opportunity  to  designate  a  primary  IXC 
of  their  choice.  The  customers  were  also 
informed  that  they  would  have  to  make 
individual  arrangements  for  service  with 
the  IXC.  If  no  such  arrangements  were 
made,  the  customer  was  "defaulted"  to 
AT&T.  Northwestern  Bell  (NWB), 
however,  decided  not  to  default  non- 
presubscribed  customers  to  AT&T  and 


•  Ur.it&d States  v.  .American  Tel.  a  Tul.  552  F. 
Supp  131  (D.D  C.  1982).  off  d sub  nom.  .Mon.'andv. 
United  Stales.  4flO  US.  1001  (1983)  (MF|). 

'EqudI  access  is  defined  as  thai  which  is  "equal 
in  type,  quality,  and  price  to  that  provided  to  ATAT 
and  Its  affiliates  "  Id.  at  227.  Equal  access  has  also 
hem\  referred  to  as  Feature  Gro'jp  D  access,  easy 
dialing  and  1  r  Service. 


'  United  States  v.  Western  Eiectric.  378  V.  Supp. 
tMifl.  67ti  |U D.C.  19831  This  process  has  been 
referred  Ici  as  "default "  to  the  American  Telephone 
and  Telegraph  Company  (AT4T).  The  lawfulness  of 
the  "default"  scheme  under  the  Communication.') 
Act  was  not  before  the  Court. 

'/</.  at  676  n  39.  Allocation  is  a  method  by  which 
nonpresubscribed  customers  are  assigned  to  IXCs 
in  the  same  proportion  as  the  presuhscrlbed 
customers.  Fur  example.  If  Carrier  A  obtained  40 
percent  of  the  presubscribed  customers.  CarruT  B 
iibtdlned  30  percent  and  Carrier  C  obtained  30 
percent,  they  would  receive  those  percentages  of 
non-presubscribed  customers.  Call  blocking  is 
another  alternative  to  default.  Using  this  method,  a 
taller,  who  has  neither  presubscribed  nor  dialed  a 
Tive-diglt  access  code  and  who  attempts  to  make  a 
1  ■>■  long  distance  call.  Is  referred  to  a  recorded 
message  that  instructs  him  how  to  presubscril>c  or 
to  use  the  Hve-digit  access  codes. 

''  Investigation  of  Access  and  Divestiture  Related 
Tariffs.  CC  Docket  No.  83-1145.  Phase  I.  97  FCC  2d 
1082  (1984)  [ECA  Tariff  Order). 

'Id.  at  13-«. 
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instead,  devised  a  p/v>  rala  allocation 
plan.' 

4.  During  this  proceeding,  several 
parlies  petitioned  the  Commission  to 
reconsider  the  "default"  procedure 
because  they  considered  the  routing  of 
all  undesignated  traffic  to  AT&T  to  be 
anticompetitive.  In  our  Order  on 
Reconsideration." we  found  that  the 
record  was  insufficient  to  determine 
whether  it  is  reasonable  to  route  all 
undesignated  traffic  to  one  particular 
IXC.  We  requested  comment  on  this 
issue  and  on  reasonable  and  workable 
alternative  methods  to  "default"  and 
how  these  methods  could  be 
implemented  without  undue 
inconvenience  to  end  users.' 

5.  The  majority  of  commenters'" 
responded  in  favor  of  replacing  the 
existing  "default"  procedure  with  a  pro 
rata  allocation  plan.  After  careful 
consideration  of  the  record  and  for  the 
reasons  discussed  below,  we  are 
prescribing  a  uniform  pro  rata  allocation 
plan  that  all  local  exchange  carriers,  as 
defined  herein,  must  put  into  effect  by 
the  date  established  in  this  Order." 

II.  Comments 

6.  All  commenting  parties  agreed  that 
the  customers  ability  to  make  an 
informed  choice  of  an  IXC  was  essential 
to  a  successful  equal  access 
presubscription  process.  The 
commenters  unanimously  called  for 
improvement  in  customer  information 

'This  plan,  accompanied  by  a  letter  from  J.E. 
Blair,  was  filed  with  the  Commission  for 
infiirmational  purposes  an  February  28. 19B5  (\WB 
Plan).  1  he  NWg  Plan  consists  of  a  Iwnballol 
procedure.  A  customer  is  notified  of  equal  access 
conversion  90  days  prior  tolls  occurrence  and  given 
a  ballot  on  which  to  inditale.a  preference  for  a 
primary  IXC.  Customers  who  fail  !o  return  their 
ballots  to  NWB  are  sent  u  second  ballot  giving  them 
another  opportunity  to  cboose  an  IXC  and 
indicating  which  IXC  thay  will  be  assigned  lo  if  no 
selection  is  made.  Customers  not  retumlns  their 
second  ballot  are  assigned  to  the  designated 
earners  and  allowed  s^\  months  after  the 
conversion  date  to  select  different  carriers  without 
(;harge.  The  allocation  nielhod  employed  by  NWB  is 
random  with  respect  lo  Customers.  The  percentage 
of  non-presubscnlied  cu»tomer»  assigned  lo  any 
carrier  is  based  on  actual  pres,ibscription  figures. 

"Investigation  of  Acc«s6  and  Divestiture  Related 
Tariffs.  CC  Docket  No.  80-1145.  Phase  I  FCC  SS-TO. 
50  FR  9462  |Mar.  8. 19B5I  lOnhr  on 
Hpci'rsjderalionJ  1 

''Id  at  para.  23.  ' 

"See  Appendix  A  for,  a  lis!  of  the  3"  inilial 
commenters  and  the  24  parties  that  replied.  In 
addition  to  these  comments,  the  Commission  also 
received  the  following  informal  responses:  74  letters 
from  citizens,  a  "default"  auction  proposal  from  a 
University  of  California— Los  Angeles  professor  and 
letters  from  Congressman  Edward  Feighan  of  Ohio. 
Cincinnati  Telecommunication  lor  the  Deaf.  Inc..  the 
City  of  New  York  Department  of  Consumer  .affairs, 
and  Sweeny-Old  Ocean  Telephone  Ct'mpi;ny. 
'■See  Appendix  B  for  the  actual  text  of  the 
prescribed  allocation  plan.  Paragraph  1  of  this  plan 
defines  which  carriers  are  responsible  for 
implementation  of  this  plan.  Si-f  nho  para.  32.  infra. 


and  education, '^  and  most  parties 
agreed  that  a  non-e.\clusive  balloting 
system  was  the  best  means  of  ensuring 
affirmative  customer  choice.'^ 

7.  Commenters  "  in  favor  of  a  pro  rata 
allocation  plan  such  as  the  one  currently 
used  by  NWB  argued  that  default  was 
preserving  AT&T's  monopoly  power 
over  the  marketplace  and  that  an 
allocation  plan  was  not  only  workable 
but  was  stimulating  at  least  a  20  percent 
increase  in  customer  participation  in  the 
presubscription  process.  '^  Parties 
attributed  the  low  presubscription  levels 
associated  with  default  to  customer 
inertia.  These  parties  argued  that  the 
default  procedure  gives  customers  no 
incentive  to  make  an  affirmative 
response  to  the  presubscription  process 
and  that  AT&T  is  receiving  an 
unwarranted  windfall.  Many  parties 
found  fault  with  the  practice  of 
informing  customers  that  failing  to 
respond  to  the  presubscription  notices 
would  result  in  uninterrupted  easy 
dialing  service  with  their  current  long 
distance  carrier. 

8.  In  its  comments,  which  are 
representative  of  those  parties  in  favor 
of  the  prescription  of  an  allocation 
method.  DO)  gave  four  reasons  why  the 
Commission  should  adopt  an  allocation 
plan  such  as  NWB's.  First,  NWBs 
experience  has  proved  that  a  viable  and 
reasonable  alternative  to  default  exists. 
Second,  the  MFJ  does  not  prohibit  the 
Commission  from  mandating  an 
alternative  to  default  as  long  as  the 
implementation  of  equal  access  is  not 
delayed.  Third,a  ballot  and  allocation 
plan  such  as  NWB's  is  more  consistent 


'•  Center; Checkiiouk  stated  tiiat  i!  w.j.s  very 
difficult  for  customers  to  obtain  the  information 
necessary  to  make  an  informed  choice  of  a  primary 
IXC.  It  recommended  that  the  BOCs  be  required  to 
create  an  inexpensive  way  for  customers  lo  acquire 
objective  comparative  information  on  featisrr.s  and 
rales  of  long  distance  carriers. 

"A  non-exclusive  ballotinp  system  allows  a 
customer  to  designate  his  primary  IXC  either  by 
ballot  or  by  directly  contacting  the  IXC  for  service. 
The  BOCs  and  AT&T  commented  in  favor  of  a  non- 
exclusive balloting  system.  Each  of  the  BOCs  staled 
in  its  individual  comments  that  it  was  either 
currently  using  a  ballot  system  or  in  the  process  of 
ronverting  to  one. 

"The  commenters  supporting  the  use  of  an 
allocalirn  plan  were;  AUnet.  Center/Checkbook. 
Comptel,  Contel.  DO).  Empire.  FPSC.  G  IT:  Sprint. 
Lexitel.  MPSC.  Microtei.  MCI.  MTN.  NWB  and  PNB. 
NYNEX.  RCI.  SBS,  Southland  SWBT  TSI.  Teltec/ 
Satelco.  TR/\C.  IJS Telirom.  t'STS  and  VVeslem 
Union. 

'^DO)  is  responsible  for  enforcing  the  MFJ  and 
has  exercised  this  responsibilty  by  requiring  the 
BOCs  to  file  compliance  plans  with  respect  to  equal 
access  conversions.  On  February  B.  198,''>.  it  asked 
the  Regional  Holding  Companies  (RHCs)  to  provide 
equal  access  conversion  data.  See  DO|  Comments 
at  8.  After  reviewing  the  statistics  received.  DO) 
ftated  in  its  comments  summary  that  65-70  peu.ent 
of  NWB's  customers  have  affirmatively  chosen  a 
prim.arj  IXC  while  less  than  .10  percent  of  the 
customers  of  the  other  BOCs  have  done  so. 


with  the  requirements  of  the 
Communications  Act  that  a  common 
carrier  is  forbidden  "to  make  or  give  any 
undue  or  unreasonable  preference  or 
advantage  to  any  particular  person."  '* 
Fourth.  DOJ  has  concluded  from  its 
review  of  statistics  submitted  by  the 
RHCs  that  allocation  is,  in  fact,  cheaper 
to  implement  than  the  current  default 
procedures." 

9.  Although  most  commenting  parties 
supported  implementation  of  the  NWB 
Plan  and  urged  its  adoption  because  it 
has  been  successfully  tested,  several 
parties  '"suggested  modifications  to  this 
plan.  Most  of  the  proposed 
modifications  related  to  the  type  of 
customers  the  IXCs  would  be  assigned 
through  the  allocation  process.  These 
proposals  included:  (1)  allocating  only 
business  customers,  (2)  allowing  IXCs  to 
check  the  creditworthiness  of  their 
assigned  customers  before  acceptance 
of  them,  (3)  allowing  IXCs  to  reject 
certain  assigned  customers  for  any 
reason,  (4)  allocating  only  customers 
that  had  a  specified  level  of  monthly  toll 
bills,  (5)  allowing  IXCs  to  limit  the 
number  of  allocated  customers  they  will 
accept,  and  (6)  requiring  the  local 
exchange  company  (LEC)  lo  provide 
specific  end  user  inter-LATA  traffic  data 
to  the  IXC  without  additional  charge." 

10.  MCI  urged  the  Commission  to 
require  the  allocation  procedure  to  take 
place  after  the  conversion  date  instead 
of  after  the  return  of  initial  ballots  as 
pro\  ided  in  NWB's  Plan,  in  order  to 
provide  customers  90  days  to  determine 
their  choice  of  carrier  and  to  return  their 
initial  ballots.  MCI  stated  that  the 
allocation  percentages  would  be  more 
representative  of  customer  choice  if  this 
extended  period  of  time  for  the  return  of 
the  initial  ballot  were  given.  For  similar 
reasons,  SBS.  RCI  and  LISTS  also 
requested  that  customers  be  notified  of 
the  availability  of  equal  access  120  days 
prior  to  the  equal  access  conversion 
date  rather  than  the  90  day  period  used 
by  NWB.  Contel  suggested  that  a  three- 
month  rather  than  six-month  period  for 
non-presubscribed  customers  to  select  a 
primary  IXC  free  of  charge  would 


"47  U.S.C.  2021a).  DO)  Staled  that  default  is 
preferential  treatment  of  ATftT  by  the  BOCs  and 
that  the  BOCs  cannot  demonstrate  that  this 
discrimination  is  just  and  .-easonablc. 

'■This  conclusion  is  based  on  the  fad  Ih^l  NVVH 
uses  a  computer  tape  lo  update  the  necessary 
syslc.T.s  rather  than  the  more  expensive  service 
order  process  used  by  the  other  BOCs  in 
implementing  default. 

"These  parties  were:  Allnel.  Center/Checkbook. 
Contel.  Lexitel.  MPSC.  MCI.  RCI.  SBS.  Southland. 
TcltiT./Satelco.  US  Telecom,  and  USTS. 

"NYNEX  arged  the  Commission  to  reject  the 
commenters'  proposed  modifications  to  the  .\WB 
I'lan  because  they  are  not  in  the  public  interest. 
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f'.'iice  the  industry's  adininistrativR 
burden.  The  City  of  New  York 
Urparlment  of  Consumer  Affairs 
;Hlvocated  that  ballol?  conl.tin  a  choice 
fur  no  primary  interexchange  carrier 
which  would  indicate  that  the  customer 
is  optmg  to  make  aii  !ono  distance  calls 
bv  using  a  lOXXX  access  code.  MCI  also 
arguf  d  in  favor  of  an  allocation  plan  fo"" 
public  phones. 

11.  RCl  argued  that    equal"  allocation 
of  def  iult  tr;iff:c  was  preferable  to  an 
.WVBtype  allocation  based  on  relative 
percentage  of  presubscribed  customers. 
Allr.-t.  GTE  Sprmt.  Microtel.  MCI  and 
SUBT  ars'ied  m  favor  of  'retroactive" 
ailocafion  '.vhere  all  non-pi'fsubsLiibed 
customers  in  equal  accf-ss  conve.-Fions 
prior  to  an  allocation  plan  effective  date 
sh'iuld  be  recontacted  and  subje* '  to  a 
b.illol  and  allocation  process.  Allnet 
proposed  an  aliernalive  to  "retroactive" 
Rliocation  which  would  reduce  all  future 
allocarionr.  to  AT&T  by  the  percentage 
of  end  offices  that  had  already 
converted  prior  to  the  implementation  of 
an  a'locaUon  plan. 

12.  Parlies  in  favor  of  an  allocation 
plan  disagreed  as  to  how  the 
Commission  should  implement  such  a 
plan.  Conte!  and  Pacific  stated  that  the 
Commission  should  adopt  general 
guidelines  rehiring  allocation  rather 
than  rigidly  applied  rules  NY.NEX. 
BellSouth  and  CTE  Sprint  argued  that 
be'..ause  there  were  several  forms  of 
allocation  plans  being  proposed  by 
vinous  LECs.  the  Commission  should 
specifically  define  Ihc  allocation 
mechar.isms  to  be  used.  MTN  NWF  and 
P.NB  replied  that  the  NWB  Plan  should 
not  bf;  adopted  nationally  because  it 
wjs  formulated  to  respond  to  the 
rrarketplace  and  that  carriers  need 
coi.linued  flexibility  in  order  to  adapt  an 
alioc.Hiicn  plan  to  changing  niarket 

c.  nii,;,  .IS.  California.  Pacific.  SNET 
.  .   ;  L'L>I  .A  stated  thr.l  the  default  issue 
.s'ujid  be  decided  at  the  sfatp  level  with 
!:.;)ul  from  the  LECs. 

i;i.  Most  commente:s  that  argued 
against  allocation  argued  that  it  would 
cause  undue  ru'itomer  inconvenience 
and  confusion,  and  considered 

n  an  unnecessarily  c oerr-ve 
lie  measure.-'' Parties  opposed 
to  o.i  allocation  plan  cited  default  as  the 
most  reasonable  alternative  because  of 
•  Is  cost  efficiency.  ATA  1"  arpiied  that 
del.iult  is  neither  ar  unre.'S'jnahh' 
practice  nor  discriminafury.  AT*T  s 
i.iU-d  the  MFJ  as  the  basis  for  this 
ttnclusion  and  stated:  "As  a  matter  of 
law  and  of  fact,  ihe  customers  involved 
here  are  already  A  r*T  customers  and 


were  intended  under  the  I.lecree  to 
remain  so  until  thoy  select  another 
company  as  their  primary  interexchange 
carrier."-' 

14.  AT&T  further  argued  that  the 
current  default  system  was  working  ;ven 
and  that  it  should  remain  in  place. 
Based  on  independent  survey  data." 
AT&T  provided  the  follow  ing 
conclusions,  first,  customers 
overwhelmin^^ly  understand  the 
presubscription  process  and  a'e  avjare 
of  the  selection  they  are  being  asked  to 
make.  Second,  customers  understand 
that  if  they  do  not  make  a  selection  and 
notify  another  interexchange  (.arrier, 
they  will  continue  to  have  service 
provided  by  AT&T.  Finally,  customers  in 
both  allocation  and  non-allocation  areas 
o\  erwhc'lminglv  prefer  th.h! 
undesignated  traffic  be  ro  i'ed  to  .\T&T 
rather  than  allocated  among  the  IXCs. 

15.  NARUC  a'gued  against  allocation, 
believing  that  it  disadvantaged  now 
entrants  in  the  interexchange  market 
that  are  in  the  process  of  developing  a 
customer  base.  DOD  was  opposed  to  the 
implementation  or  the  allocation  process 
because  of  its  interpretation  that  the 
Competition  in  Crntracting  Act  requires 
that  it  not  permit  contracts  with  a  new 
carrier  on  an  allocated  basis.  Rochester 
argued  against  thf  prescription  of 
allocation  for  small  rural  independent 
telephone  companies  because  it  would 
significantly  increase  costs  and 
administrative  responsibilities. 

16.  Alternatives  to  default  and  ihe 
allocation  pro.  ess  were  also  suggested 
by  commenting  parties.  The  auctioning 
cf  the  non-presnbscribed  customers  to 
the  highest  IXC  bidder  togt^ther  with  the 
IXCs  ability  to  resell  these  customers  in 
a  secondary  market  was  suggested  by 
Lexitel.  MreC  and  a  UCLA,  professor. 
These  parlies  believed  that  auctioning 
was  the  best  alternative  be'  ziise  it 
encouraged  competition  a.-^iong  IXCs 
and  allowed  the  marketplace  to 
determine  which  IXC  was  most  capable 
of  serving  these  customers  Parties 
opposing  the  auction  method  stated  that 
this  procedure  would  result  in 
unnecessary  customer  confusion  and 
high  cos's.  FPSC  stated  that  the  cost  of 
iniplementinv!  an  auction  would  be  likely 
to  exceed  any  revenue  generated  by  the 
winning  bid. 

17.  Lexifel.  SBS,  TSI.  TRAC  and 
Center/Checkbook  argued  in  fa',  or  of 
cull  blocking  as  u  viable  altemuiive  to 
default.  They  stated  that  call  blocking  is 
the  most  equitable  wey  of  administering 


the  p'esubscription  process  because  this 
method  prohibits  customers  who  have 
not  preselected  easy  dialing  carriers 
from  making  any  1  -f  lone  distance  calls. 
Customers  attempting  to  make  .such 
calls  "oceive  a  recording  that  instructs 
them  to  dial  a  five-digit  access  code  of 
the  IXC  they  wish  to  use.  Tho  recording 
also  siigoests  th.4t  the  customer  call  the 
LEC  Business  Office  to  arrange  for  a 
primary  IXC.  Several  parties  opposed 
this  method  because  it  is  too  costly  to 
implement  and  could  cause  extreme 
confu^iion  and  inconvenience  to  the 
customers  L'STA  argued  that  call 
blocking  would  indiscriminately  block 
emergency  calls  or  calls  from  disabled 
customers.  Parties  alleged  also  that  this 
method  would  put  a  substantial  burden 
on  thr  LEG."  since  they  would  most 
likely  be  contacted  with  customer 
complaints -'  , 

III.  Discussion 

18.  In  our  Order  on  Reconsideration, 
we  stated  that  "the  practice  of  routing 
all  default  traffic  to  AT&T  can  only  be 
justified  by  a  strong  showing  of 
necessity"  and  that  "if,  in  fact,  p-o  rata 
plans  for  distributing  default  traffic  can 
be  implemented  without  undue  customer 
incoiivoniunce,  then  the  basis  for  the 
EC.\  Tariff  Order's  determination  in  this 


■■'Thp  maiofi'i    if  ciuzen  i«rtlt!»«  recaivttd  by  thr 
l.i  m.niiaiop  dii^ieil  vins!  d  LEC  maliiii^  a  priinary 
I'.'-.X  dislancr  tarriet  chuir  tor  the.Ti. 


"  A TftT  Com.-npnts  bI  «. 

"•^       ■'  m  Markets- 

Ma;-  Ir>c.  «  n.i 

respa.   '-■-■,•   ■..>..,!.  whir!' AT.. 

COfTTlcrtS 


thitB 


"C.TF  Sprint  filed  a  request  fur  enldi-gcmi'iit  uf 
idsuus  m  response  tu  our  rpqupi!  for  comnients  on 
the  dpf<ult  issue  CTF  Spnr.t  diid  other  IXCs 
cominented  that  thi-  implorntntation  of  equjl  »ize»s 
and  the  transition  of  lorji  Hislance  lervice  from  a 
proietted  monopoly  to  a  fully  competitive 
inark.'tpldt.e  required  niadificalion  of  Commission 
P'>ln  ii;s  The  other  inlerexchanst  carriers  were 
A.:;vt.  Complel.  l.e;»ilel  .MCI.  SBS.  Tellet/Satelco. 
IS  T"ioci:m  tISTS.  and  Westsrn  Union.  MPSC  iilso 
adcl''t-s4r'd  these  other  eq'i<<l  access  issues  and 
rijquesteu  the  Comrnission  lu  ascertain  the  IXCs' 
ability  to  .ibsorb  aUocaleJ  Irafiir  and  to  tompelf 
wilh.)ui  the  5.5  pcicnl  .lucess  charge  di?count. 

Since  we  specifically  focused  our  request  for 
i.omiii>'n'<;  on  the  default  issue.  Ihe  extraneous 
is.Hues  i.iised  by  CTE  Sprint  will  not  be  considered 
here  ru-flhermoro.  these  issue.s  do  no*  appear  lo  l>e 
within  Ihc  stope  of  this  procee  Jing  CC  Ducket  No. 
R3-1 I4S  is  an  investixatiun  of  the  lawfulness  of  Ihe 
filed  access  tariffs  and  Ihi-ir  compliance  with  our 
,1,  ,  ..<.i  f  h^-jjp  rules.  Propo.sals  to  change  or 

'hose  rules  should  be  submilleri  in  a  new 
. ;  pi-lil,on  We.  thertfore  deny  CTF 
Sprint  i  request  for  enljrgement  of  issues. 

In  H.^Hl;!.-lil  Ihe  fuilowrnij  issues  raised  'ly  KHSC, 
K.wheste''  ami  S.\ET  will  not  be  coiisidtred  in  this 
Ordrr.  KPSC  advot  ilud  that  Ihe  Cumni'ssion 
consider  the  proper  level  of  service  charge  for 
ch.in>(i>.|.j  a  preJesignated  carrier  We  believe  Ihul 
thi«  13? 'io  was  stiffiaent'y  dealt  with  in  Ihe  ECA 
nyift  Oiilrr  Th.?  Phase  III  Order  of  Ihe  MTS  a»ti 
KM  7S  .V/or/tff  Structure  Inquiry.  CC  Docket  No  7»- 
7Z  h  IS  addiessi'd  R  ichester's  c:incem8  about 
implpment.itiut:  of  equal  access  by  thr  Independent 
Ti'li-iih  MIC  Com^d^icE  S\ET  requested  that  Ihe 
default  decision  recognize  and  resolve  certain  «q-.iHl 
arrcss  nnd  network  reronfi^araticii  (EANR)  cost 
i«..tue«  for  Independents.  Thes;'  i«sues  ar»'  being 
ronsiorred  ip  the  EANR  Investigdiion.  C('  Docket 
No.  tib-^X  and  hy  ihe  Federal-State  joint  Bo.ird  in 
CC  Do:  ket  No.  80-286. 
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matter  is  seriously  undermined.""  After 
reviewing  the  comments  and  the  results 
of  the  NWB  Plan  implementation,  we 
find  that  routing  of  all  default  traffic  to 
AT&T  cannot  be  justified  by  a  strong 
showing  of  necessity.  We  believe  our 
prior  concerns  that  an  allocation  plan 
would  cause  undue  customer  burden 
and  confusion  have  been  dispelled  by 
NWB's  experience  with  its  allocation 
plan.  Customer  participation  under  the 
NWB  Plan  is  significantly  greater  than 
under  the  other  BOC  defau  It  plans. 
There  have  been  no  complaints  to  the 
NWB  area  Public  Service  Commissions 
or  to  the  company  itself  that  the  process 
is  burdensome.**  For  the  reasons 
discussed  below,  we  find  the  current 
default  procedure  to  be  unreasonable. 
We  are  prescribing  an  allocation  plan 
that  is  effective  May  31, 1985.** 

19.  Although  the  District  Court 
permitted  the  routing  of  undesignated 
long  distance  traffic  to  one  IXC,  it 
clearly  refrained  from  making  this 
procedure  mandatory.*^  In  addition,  the 
Court  did  not  find  any  basis  in  the 
decree  to  preclude  any  LEC  "from 
employing  either  the  allocation  or 
blocking  option  should  it  choose  to  do 
so."**  The  Court's  main  reservations 
about  the  prescription  of  an  allocation 
plan  were  whether  such  a  plan  could  be 
implemented  fairly  and  without  undue 
customer  inconvenience  and  confusion. 

20.  With  the  experience  gained  from 
implementation  of  the  NWB  plan,  we 
believe  that  the  Court's  concerns  have 
not  been  realized.  NWB  has  encouraged 
competition  in  its  area  and  has  provided 
customers  with  an  opportunity  to  make 
an  affirmative  and  informed  choice  of  a 
primary  IXC.  In  contrast,  the  other  BOCs 
that  have  implemented  the  default 
procedure  by  sending  only  a  notice  of 
equal  access  conversion  have  provided 
their  customers  with  no  incentive  to 
take  advantage  of  a  competitive  market. 


Customers  have  been  told  that  they  do 
not  need  to  take  any  action  to  retain 
easy  dialing.  Default,  in  fact,  has 
allowed  the  BOCs  to  give  AT&T  a 
distinct  and  artificial  advantage  that  is 
unwarranted.  By  allowing  customers  to 
default  to  one  IXC,  the  BOCs  are 
appearing  to  endorse  one  IXC  as  the 
best  choice.*"  In  addition,  default  gives 
AT&T  a  powerful  incentive  to  dissuade 
customers  from  affirmatively  exercising 
their  right  to  select  a  primary  IXC. 
21.  NWB's  method  of  conveying 
information,  providing  ballots  and 
notifying  customers  of  allocation  in  the 
event  of  no  IXC  selection,  encouraged 
more  than  double  the  percentage  of 
customers  (60  to  70  percent  versus  30 
percent)  to  make  an  affirmative  choice 
of  an  IXC  compared  with  the  rest  of  the 
BOCs.  This  increased  customer 
participation,  together  with  the  lack  of 
customer  complaints,  demonstrates  that 
an  allocation  plan  can  promote  the  goals 
of  the  MFJ  and  competition  without  any 
of  the  drawbacks  cited  by  the  Court. 
DO)  which  supported  the  Court's 
conclusion  at  the  time,  is  now 
advocating  that  the  Commission  require 
all  BOCs  to  employ  a  ballot  and 
allocation  process.'"  In  its  comments, 
DO)  stated: 

In  our  opinion,  a  ballot/allocation 
procedure  is  more  consistent  with  protecting 
the  competitive  process  than  default,  which 
automatically  assigns  customers  to  only  one 
competitor.  By  increasing  the  incentives  of  all 
ICs  to  provide  helpful  information  to 
consumers,  thereby  facilitating  the  ability  of 
customers  to  make  rational,  informed  choices 
among  the  ICs.  a  ballot/allocation  system 
promotes  efficient  functioning  of  the 
market.'* 

22.  We  also  find  under  sections  201(b) 
and  202(a)  of  the  Communications  Act, 
47  U.S.C.  201(b),  202(a),"  that  "default" 


"Ord«r  on  Reconsideration  at  puru.  22. 

''See  letter  from  J.E.  Blair  at  2.  n7..  supra.  In 
addition,  none  of  the  citizen  letters  against 
allocation  received  by  the  Commission  were  from 
NWB  cutomers.  See  n.20.  supra.  Most  of  the  citizens 
were  concerned  about  their  choice  of  long  distance 
carrier  being  taken  from  them.  The  NWB  Pl.in  and 
the  plan  we  are  prescribing  today  provide  several 
opportunities  for  customen  to  choose  a  carrier. 
Customers  can  avoid  the  allocation  process  by 
affirmatively  selecting  a  primary  IXC. 

'•The  allocation  plan  requirements  and  the 
designation  of  afffected  curriers  are  described  in 
this  Order  at  paras.  31-37.  infra.  The  complete  plan 
is  contained  in  Appendix  B. 

"  See  n.3.  supra. 

"  United  States  v.  Western  Electric.  518  F.  Siipp. 
at  B76  n.39.  The  Court  also  cited  the  Department  of 
justice  Response  which  stated:  "The  Department  of 
justice  has  concluded  that  nothing  in  the  decree 
prohibits  an  Operating  Company  from  requiring 
predesignation  or  impairs  the  .ippropriate  regulatory 
bo«ly  from  imposing  surh  a  requirement  (Response 
of  United  Stales  at  2|." 


"  We  cannot  agree  with  NARUC's  argument  that 
new  competitors  would  be  disadvantaged  by 
allocation.  On  the  contrary,  new  competitors  by 
appearing  on  the  ballot  and  participating  in 
allocation,  have  a  better  chance  to  persuade 
customers  to  try  their  service  than  they  would  under 
the  default  procedure. 

""  DOI's  only  proviso  to  this  recommendation 
was  that  the  implementation  of  an  allocation 
process  must  not  have  an  adverse  impact  on  the 
BOCs  ability  to  meet  their  obligations  under  the 
MF|. 

"  DOJ  Comments  at  20-21. 

"Section  201(b).  47  U.S.C.  2011b),  provides  that 
"any  such  charge,  practice,  classification,  or 
regulation  that  is  unjust  or  unreasonable  is  hereby 
declared  to  be  unlawful."  Section  202(a),  47  U.S.C. 
202(a),  stales  that  "it  shall  be  unUwful  for  any 
common  carrier  to  make  any  unjust  or, unreasonable 
discrimination  in  charges,  practices,  classifications, 
regulations,  facilities,  or  services  for  or  in 
connection  with  like  communication  service, 
directly  or  indirectly,  by  any  means  or  device,  or  to 
make  or  give  any  undue  or  unreasonable  preference 
or  advantage  to  any  particular  person." 


is  an  unreasonable  and  discriminatory 
practice.  The  BOCs  through  their  tariffs 
automatically  presubscribe  a  customer 
to  AT&T  and  only  change  that 
presubscription  to  another  carrier  upon 
request  of  the  customer.  As  a  result  of 
this  "default"  procedure,  AT&Ts 
customers  may  acquire  its  services  by 
doing  nothing.  The  other  IXCs  must, 
however,  aggressively  advertise  in  order 
to  get  their  potential  customers  to  take 
an  affirmative  action  and  select  an  IXC. 
This  practice  clearly  accords  AT&T 
preferential  treatment  and  gives  it  an 
advantage  over  its  competitors.  The 
marketing  advantage  that  AT&T  enjoys 
is  not  predicated  on  any  quality  or 
pricing  difference  but  rather  on  its 
historical  monopoly  position.  "Default" 
is,  therefore,  unreasonable  and  contrary 
to  the  public  interest  because  it  favors 
one  carrier  over  others  without  a 
justified  showing  of  necessity  and 
denies  the  benefits  of  comptetition. 

23.  Since  the  BOCs  charge  all  IXCs  the 
same  amount  for  Feature  Group  D 
access,  this  "default"  practice  is  also 
discriminatory.  Through  this  procedure, 
only  AT&T  obtains  the  benefit  of 
receiving  all  undesignated  traffic.  The 
amount  of  this  traffic  is  not  insignificant. 
We  have  noted  that  as  many  as  70 
percent  of  a  central  office's  customers 
may  be  undesignated  at  the  time  of 
cutover.  See  para.  21,  supra.  Under 
Section  202(a),  47  U.S.C.  202(a),  this 
discrimination  is  only  permissible  if  the 
BOCs  can  demonstrate  that  it  is  just  and 
reasonable.  The  BOCs  have  argued  that 
"default"  should  remain  because  other 
alternatives  presents  undue 
inconvenience  and  confusion  to  the 
customer  and  are  more  costly.  The 
implementation  of  the  NWB  Plan  has 
provided  sufficient  evidence  that  a 
viable  alternative  to  default  exists. 
NWB's  experience  considerably 
weakens  any  arguments  of  undue 
customer  inconvenience  or  confusion. 
As  discussed  in  para.  24.  infra,  the 
BOCs  are  also  not  able  to  justify 
"default"  on  the  basis  of  cost  efficiency. 
The  BOCs,  therefore,  have  not  met  the 
burden  of  justifying  why  discrimination 
in  favor  of  AT&T  through  the  "default"' 
process  is  reasonable  and  should  be 
allowed  to  continue.  We  conclude  that 
"default"  of  undesignated  traffic  to 
AT&T  is  unreasonable  and  under 
section  201(a)  of  the  Communications 
Act,  47  U.S.C.  201(a),  the  Commission  is 
exercising  its  authority  to  prescribe 
presubscription  procedures  that  will 
better  serve  the  public  interest." 


"For  the  same  reasons,  we  find  that  "default"  to 
a  non-ATftT  IXC  is  equally  unreasonable.  In  an 

Cnntiniit>d 
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24.  One  of  the  main  contentions  of  the 
commenting  parties  against  allocation  is 
that  this  plan  is  not  cost  efficient  and  is 
much  more  expensive  to  implement  than 
default.^* This  argument  has  been 
disproved  also  by  NWBs  experience. 
NWB  has  estimated  the  cost  of  its  ballot 
and  allocation  procedure,  including  the 
mailings,  tabulation  of  ballots  and 
orders,  allocation  of  non-presubscribed 
lines  and  switching  machine  updates,  to 
be  $.75  a  line.  This  process  avoids  the 
need  for  service  orders  which  are  priced 
substantially  higher  (approximately  $5-6 
per  order).  This  service  order  cost  is  in 
addition  to  the  cost  of  mailing,  printing 
and  preparing  the  customer 
notifications.  We  agree  with  DO], 
therefore,  that  the  costs  of  allocation  are 
not  prohibitive  and.  in  fact,  make  the 
allocation  process  a  more  viable 
alternative." 

25.  We  agree  with  the  commenters 
that  requested  detailed  guidelines  for 
the  allocation  process.  Bec.iuse  of  the 
short  time  in  which  the  majority  of  the 
remaining  equal  access  conversions  are 
to  take  place  and  because  several 
carriers  have  proposed  different 
allocation  plans  and  modifications  to 
the  existing  NWB  Plan,  we  are  requiring 
all  carriers  to  follow  our  specific 
guidelines  so  that  allocation  will  be 
implemented  uniformly  on  a  fair, 
reasonable  and  timely  basis  across  the 
Nation.  The  modifications  suggested  by 
the  commenters  are  untested  and  in 
many  cases  circumvent  important 
aspects  of  the  plan.'*  Limiting  the  IXC 
iicceptance  of  allocated  customers 
would  allow  some  carriers  to  choose 
only  attractive  customers  while  other 
carriers  would  be  allotted  a  greater 
portion  of  less  attractive  customers.  In 
addition.  IXCs  who  have  agreed  to 
participate  in  the  allocation  process 
have  an  obligation  as  common  carriers 
to  serve  all  customers  allocated  to  them. 
Removing  some  or  all  of  the  eligibility 
criteria  for  IXCs  would  also  be 
detrimental  to  customers  because 
substantially  equivalent  service  could 
not  be  assured.  For  these  reasons  and  in 
order  to  ensure  timely  implementation  of 
this  Plan,  we  are  not  incorporating  (with 


informal  letter  to  the  Commission,  Sweeny-Old 
Ocpan  Telephone  Company  proposed  "defajll"  to  a 
non-dominani  IXC  that  would  agree  to  provide  a 
rentrall)  located  tandem  switch  for  the 
implementation  of  equal  access  ser\ice  for  small 
indi'penderl  telephone  companies.  This  proposal 
will  not  he  adopted 

^' These  parties  did  not  provide  data  to 
substantiate  their  allegations  that  default  was  less 
cosily  than  allocation. 

"^■See  DO)  Comments  at  13-14. 

"Set  paras.  9-10.  supro.  for  a  deschplion  of 
proposed  modifications. 


one  exception  discussed  below)  the 
proposed  modifications  to  NWB  Plan." 

26.  The  modification  that  we  are 
adopting  to  the  allocation  plan  pertains 
to  the  time  period  allowed  for  customer 
selection  on  the  initial  ballot.  Several 
carriers  requested  that  30  days  be  added 
to  the  conversion  schedule  and  MCI 
requested  that  allocation  take  place 
after  the  conversion  date  which  would 
allow  over  60  days  for  customer  review 
of  the  initial  ballot.  See  para.  10.  supra. 
We  will  permit  flexibility  in  this  area  of 
customer  review  of  the  initial  ballot  as 
long  as  it  does  not  interfere  with  or 
delay  the  equal  access  conversion 
schedule.  These  time  periods  may  be 
extended  according  to  the  following 
parameters.  The  LECs  may  send  a 
second  ballot  with  the  allocated  IXC 
designation  to  their  customers  as  early 
as  40  days  prior  to  the  conversion  date 
but  no  later  than  90  days  after  that  date. 

27.  Alternatives  to  allocation  such  as 
call  blocking  and  auctions  may  not  be 
substituted  for  the  allocation  process. 
We  believe  that  call  blocking,  while 
theoretically  the  most  equitable  solution 
for  treatment  of  non-presubscribed 
customers,  is  too  costly,  represents  an 
administrative  burden  to  the  carriers, 
would  require  a  lengthy  implementation 
period  and  would  cause  the  most 
confusion  and  inconvenience  to 
customers."  For  the  same  reasons,  the 
planning  and  implementation  of  an 
auction  of  default  customers  is  not  an 
acceptable  alternative  to  the  prescribed 
allocation  plan. 

28.  The  argument  that  non- 
presubscribed  customers  should  be 
allocated  to  all  IXCs  equally  is  without 
merit.  There  is  no  rationale  for  allowing 
IXCs  a  larger  portion  of  customers  than 
what  they  acquired  through  their  own 
marketing  efforts.  To  avoid  customer 
confusion,  unnecessary  administrative 
burdens  and  expense,  retroactive 
allocation  will  not  be  ordered  for 
conversions  prior  to  the  effective  date  of 
this  Order.  In  the  ECA  Tanff  Order,  we 
allowed  the  BOCs  to  route  all 
undesignated  traffic  to  one  particular 
IXC.  We  are.  therefore,  aware  that 


''The  proposed  modifications  to  Ihe  allocation 
plan  that  we  are  not  adopting  include  Conlel's 
three-month  free  charge  period,  the  City  of  New 
York  Department  of  Consumer  Affairs'  proposal  for 
a  "no  primary  IXC"  ballot  selection  and  MCI  s 
proposal  for  allocation  of  public  phones.  We  found 
thai  three  months  is  not  adequate  time  for  customer 
evaluation  of  competing  long  distance  services  in 
the  fC.4  Tariff  Order,  see  n.5.  supra.  The  "no 
primary  IXC"  option  is  similar  to  a  call  blocking 
feature  which  we  find  to  be  too  burdensome  See 
para.  27.  infra.  Public  phone  allocation  may  be 
determined  on  a  local  basis.  See  Appendix  B, 
section  24  of  the  allocation  plan. 

"This  decision  does  not  affect  Ihe  use  of  call 
blocking  for  new  customers. 


customers  participating  in  euqal  access 
conversions  prior  to  May  31, 1985  were 
given  AT&T  as  their  IXC  at  the  time  of 
those  conversions  pursuant  to  the 
Court's  ruling." Equal  access 
conversions  taking  place  after  May  31. 
1985  will  differ  because  customers  will 
now  have  the  capability  of  making  an 
informed  choice  and  have  no  IXC  until 
they  either  select  one  or  are  allocated  to 
one.  We  have  rejected  the  notion  that 
passive  customers  "belong"  to  a 
particular  IXC  on  the  date  of  equal 
access  conversion.  Those  customers 
already  assigned  under  plans  which  we 
have  permitted  to  be  effective  do. 
however,  have  an  "equal  access 
relationship"  with  an  IXC.  In  light  of  our 
previous  decision,  we  believe  that 
ordering  retroactive  allocation  would  be 
unfair  and  disruptive  to  those  customers 
that  now  have  an  IXC  because  of 
"default".  One-time  balloting  of 
customers  previously  defaulted  to  AT&T 
will  be  required,  however,  in  order  to 
ensure  that  these  customers  have  a 
meaningful  opportunity  to  make  a 
selection  among  qualifying  IXCs  under  a 
balloting  procedure.  We  believe  this 
balloting  opportunity  is  essential  both 
for  reasoned  consumer  choice  and  for 
equity  purposes.  See  para.  34.  infra. 

29.  In  order  to  assure  uniform 
implementation  of  and  compliance  with 
the  allocation  plan,  we  are  requiring  that 
interstate  access  tariffs  be  revised  to 
reflect  the  incorporation  of  this  plan  into 
the  presubscription  process.  LECs  must 
expand  the  current  presubscription 
material  located  in  their  access  tariffs  to 
include  the  requirements  of  the 
allocation  plan  and  its  effects  on  the 
presubscription  charges.*" These 
revisions  do  not  need  to  be  in  great 
detail.  An  outline  of  the  information 
required  is  contained  in  the  Ordering 
clause  in  para.  40,  infra.  In  addition,  the 
LECs  must  reference  this  Order  and 
specifically  Appendix  B  in  the 
presubscription  section  of  their  tariff. 
The  tariff  must  also  state  that  this  Order 
with  all  Appendices  will  be  available  for 
inspection  in  the  Public  Reference  Room 
of  the  Tariff  Division  at  the  main 
building  of  the  Commission  and  that  it 
can  also  be  obtained  from  the 
Commission's  commercial  contractor. 

30.  Finally,  we  agree  with  all 
commenting  parties  that  improvement  of 
customer  education  and  information  on 
the  equal  access  presubscription  process 
is  of  paramount  importance.  Each  LEC 
and  IXC  should  strive  to  develop  clear 
and  detailed  information  that  promotes 


■^See  n.  3.  supra. 

*°For  most  l.£Cs.  this  information  is  contained  in 
Section  13  of  their  tariffs. 
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increased  customer  participation  in  the 
selection  of  primary  IXC.*'  For  example, 
NVVB  is  using  question  and  answer 
brochures  and  providing  an  800  number 
for  customer  questions  in  addition  to  its 
regular  presubscription  process 
information.*^  In  adddition,  we  are 
requiring  in  the  second  ballot  maihng 
that  the  LECs  include  a  detailed 
explanation  of  how  allocation 
percentages  and  random  customer  . 
assignments  will  be  determined.  By 
maximizing  the  customer's  ability  to 
make  an  informed  choice,  the  regulatory 
intrusion  of  an  allocation  plan  is 
decreased  proportionately. 

IV.  Allocation  Plan  Requirements 

31.  The  Commission  has  created  an 
allocation  plan  thai  is  modeled  after  the 
NWB  Plan."  We  have  modified ^ius_glan 
to  allow  some  implementation  flexibiliT^ 
for  the  participating  carriers."  For 
example,  LECs  may  determine  how 
many  ballots  are  to  be  sent  to  their 
customers,  whether  the  initial  ballot  will 
be  sent  out  earlier  than  90  days  prior  to 
conversion  and  whether  allocation  will 
take  place  prior  to  or  after  the  equal 
access  conversion  date.  We  do  require, 
however,  that  all  carriers  adhere  to  the 
fundamental  plan  requirements  without 
deviation.  Any  carrier  that  finds  itself 
unable  to  comply  with  one  or  more 
provisions  of  this  plan  or  believes  the 
goals  of  this  Order  can  be  ser\'ed 
equally  well  by  a  modified  approach 
must  file  a  petition  for  waiver  with  the 
Commission. 

32.  Carriers  that  must  implement  this 
allocation  plan  are  the  BOCs  subject  to 
the  MFI.'^GTE  Corporation  (GTE) 
pursuant  to  its  Consent  Decree** 


"The  "700"  service  issue  asserted  by  Empire  is 
not  totally  resolved  by  the  institution  of  a 
mdndatury  allucation  process.  See  Empire 
Comments  at  2-5  for  a  discussion  of  this  problem. 
Allocated  customers  wiD  receive  their  respective 
IXC  recordings  which  may  indicate  that  they  chose 
that  IXC.  ATiT  will  no  longer  be  the  only  carrier  Ic 
have  this  "advantage."  The  LECs  may  want  to 
restrict  thi^se  recordings  to  identification  of  the 
carrier  only 

"Ser  Appendix  C  for  these  examples. 

"See  App»!ndix  B  for  the  text  of  the  Commission 
prescribed  allocation  plan. 

"See  Appendix  C  for  examples  of  NWB  material 
formats.  Since  these  formats  have  proved  to  be 
workable  and  reasonable,  plan  participants  are 
encouraged  to  follow  thtse  examples  as  closely  us 
possible. 

"See.  N. '.  supra. 

"United  Stales  v.  GTE  Corp..  Civ.  Action  No.  83- 
1298  (D.D.C.  slip  op.  D«c.  13. 1984)  (Proposed  Final 
fudgment).  Pursuant  to  the  Court's  approval  of  this 
Proposed  Final  ludgment.  GTE  and  the  DOj  entered 
into  a  Consent  Decree  on  December  21,  1984  which 
contained  a  phased-in  implementation  timetable  for 
the  provinion  of  non-discriminatory  equal  access  to 
interstate  rommunicatians  facilities  by  (he 
lubicribers  of  the  GTE  operating  companies. 


Independent  Telephone  Companies 
pursuant  to  the  Commission's  Phase  III 
Order  *'  and  any  local  exchange 
company  that  provides  equal  access  on 
a  voluntary  basis.  These  carriers  are 
required  to  inform  the  IXCs  of  all  local 
procedures  and  schedules. 

33.  The  implementation  of  this  Plan 
should  take  place  as  soon  as  possible  in 
order  to  promote  affirmative  customer 
choice  for  the  remaining  period  of  the 
equal  access  conversions.  Carriers  are 
required  to  implement  fully  the 
allocation  plan  on  a  retroactive  basis  for 
all  conversions  that  take  place  on  or 
after  the  effective  date  of  this  Order. 
May  31, 1985.  Because  a  large  number  of 
equal  access  conversions  will  take  place 
between  June  and  December  of  1985,  we 
believe  it  is  important  to  implement  the 
allocation  plan  as  soon  as  possible.  We 
are  aware  that  some  LECs  will  not  be 
able  to  implement  this  plan  immediately. 
We  do  not  believe,  however,  that  the 
allocation  of  nonpresubscribed 
customers  after  May  31. 1985  will  cause 
any  disruption  to  customers  because 
they  will  be  aware  of  the  change  in 
equal  access  conversion  procedure  and 
relatively  few  customers  will  be  affected 
by  this  provision.  To  minimize  any 
disruption  to  these  customers,  the 
affected  LECs  should  inform  these 
customers  of  their  pending  allocation 
and  implement  the  allocation  plan  as 
quickly  as  possible  so  the  fewest 
number  of  customers  possible  will  be 
affected.  LECs  are  permitted  to  continue 
to  route  calls  of  nonpresubscribed 
customers  to  AT&T  during  the  transition 
period  that  occurs  when  an  equal  access 
conversion  take&  place  after  May  31, 
1985  but  prior  to  the  implementation  of 
the  LECs  allocation  plan. 

34.  For  equal  access  conversions  that 
have  taken  place  prior  to  May  31. 1985, 
the  carriers  are  responsible  for  sending 
a  ballot  to  cdl  non-presubscribed 
customers.  The  LEC  should  determine 
which  customers  have  not 
presubsciibed  a  short  time  before  this 
balloting  procedure  is  to  take  place. 
Customers  who  selected  en  IXC  after 
their  equal  access  conversion  date  but 
prior  to  the  specified  ballot  date  should 
not  receive  a  ballot.  This  ballot  will 
allow  these  customers  an  opportunity  to 
make  an  affirmative  selection  of  a 


"MTS  and  WATS  Market  Structure  Phase  III.  CC 
Docket  No.  78-72.  FCC  85-98,  released  Mar.  19. 1985 
{Phase  III  Order).  In  this  decision,  the  Commission 
extended  equal  access  interconnection  obligations 
to  the  Independent  Telephone  Companies 
recognizing  certain  limitations.  1  hese  companies 
generally  must  provide  equal  access  in  their  stored 
program  control  switching  offices  within  three  years 
nf  the  receipt  of  a  reasonable  request  for  equal 
access  in  the  area  served  by  such  facilities  from  any 
IXC. 


primary  IXC.  If  these  customers  do  not 
return  this  ballot,  the  LEC  is  not 
required  to  send  them  a  second  ballot, 
and  they  may  remain  with  their  current 
long  distance  carrier.  LECs  should  begin 
this  retroactive  balloting  procedure 
within  90  days  of  the  effective  date  of 
this  Order  and  complete  this  process  for 
all  affected  central  offices  no  later  than 
June  1. 1988. 

35.  The  allocation  plan  consists  of  a 
two-ballot  procedure  whereby  the 
customer  is  given  two  opportunities  to 
select  a  carrier  before  being  assigned  to 
an  IXC  by  the  LEC. "The  IXC  must 
affirmatively  notify  the  LEC  of  its 
intention  to  participate  in  the  allocation 
process  and  the  IXC  must  meet  certain 
criteria  to  be  eligible  for  participation. 
By  requiring  that  these  criteria  be  met 
by  the  IXCs,  we  are  by  no  means 
returning  to  more  stringent  regulation  of 
the  IXCs  designated  as  "forborne  '  under 
the  Competitive  Carrier  Rulemaking.  CC 
Docket  No.  79-252.  These  eligibility 
criteria  protect  the  non-presubscribed 
customers  by  ensuring  them  service  that 
is  substantially  equivalent  to  their 
existing  service.  IXCs  are  voluntarily 
submitting  to  these  eligibility 
requirements  when  they  agree  to 
participate  in  the  allocation  process. 

36.  The  LEC  must  notify  customers  by 
an  initial  ballot  and  letter  that  equal 
access  will  be  available  to  them 
approximately  90  days  prior  to  the 
conversion  date.  The  customer  is 
instructed  that  he  has  30  days  to  return 
the  ballot  with  his  primary  IXC 
designated.  The  customer  may  also 
make  direct  service  arrangements  with 
the  IXC.  The  IXC  provides  a  list  of 
customers  that  have  directly  contacted  it 
to  the  LEC  by  the  initial  ballot  deadline. 
The  LEC  processes  the  customers  that 
have  designated  a  primary  IXC  and 
determines  which  customers  have  not 
exercised  their  choice  of  IXC.**  If  a 
discrepancy  occurs  between  a  customer 
ballot  and  an  IXC  customer  list,  the 
ballot  shall  take  precedence  unless 
direct  customer  contact  initiated  by  the 
LEC  resolves  this  conflict. 

37.  Allocation  takes  place  by 
determining  the  results  of  the  initial 
balloting  process  and  assigning  non- 
presubscribed customers  randomly  to 
the  IXCs  in  th6\same  proportion  as  the 
presubscribed  customers.  We  have 
granted  the  LECs  flgxibility  regarding 


"A  minimum  of  two  ballots  is  required.  The  LECs 
may  opt  to  provide  customers  with  additional  ballot 
opportunities  to  select  an  IXC. 

"All  customers  must  select  an  IXC  for  1  +  dialing 
including  those  customers  that  are  currently  signed 
up  with  IXCs  thai  now  require  them  lo  dial 
additional  digits  prior  to  dialing  the  long  distance 
telephone  number. 
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the  point  at  which  this  allocation  may 
be  mHde.  See  para.  26.  supra.  If 
customers  do  not  return  their  initial 
ballots,  they  receive  a  second  ballot 
indicating  that  they  will  be  assigned  to 
the  IXC  specified  if  they  do  not  return 
the  ballot  by  the  due  date.  If  customers 
return  the  second  ballot,  their  selection 
is  processed  accordingly.  Customers 
who  do  not  return  the  second  ballot  by 
the  specified  due  date  will  be  connected 
to  the  IXC  indicated  on  the  ballot 
effectiv^lith  the  equal  access 
conversion.  Allocated  customers  have 
six  months  after  the  equal  access 
conversion  date  to  change  to  an  IXC  of 
their  choice  without  charge.  The  LEC 
must  process  all  customer  ballots  and 
carrier  lists  that  are  received  20  days 
prior  to  the  conversion.  LECs  are  urged 
to  process  customer  ballots  as  close  to 
the  conversion  date  as  possible.  This 
capability  will  depend  on  the  degree  of 
sophistication  of  the  allocation  system 
lised. 

V.  Coodusion;  Ordering  Clauses 

38.  We  believe  that  our  decision  today 
to  prescribe  an  allocation  plan  that 
increases  consumer  awareness  of  the 
presubscription  process  and  the 
available  range  of  service  and  carrier 
choices  is  beneficial  to  the  public 
interest.  This  plan  gives  the  IXCs  added 
incentive  to  offer  new  and  competitive 
services  as  a  means  of  affirmatively 
attracting  presubscriptions.  The  most 
important  aspect  of  this  plan  is  that 
customers  will  be  better  able  to  exercise 
their  right  to  choose  a  primarj'  long 
distance  carrier. 

39.  Accordingly,  it  is  ordered  pursuant 
to  section  205  of  the  Communications 
Act.  47  U.S.C.  205.  that  all  local 
exchange  carriers  as  defined  herein 
must  put  into  effect  immediately  the 
allocation  plan  prescribed  by  the 
Commission  in  Appendix  B  of  this 
Order. 

40.  It  is  further  ordered  that  the 
interstate  access  tariffs  of  the  local 
exchange  carriers  must  be  revised  to 
reflect  the  allocation  plan  within  15  days 
of  the  release  date  of  this  Order  on  30 
days"  notice.  These  revisions  must 
include  language  providing  for  (1)  end 
user  notification  and  non-exclusive 
'^alloting  procedure.  (2)  allocation 
process.  (3)  interexchange  carrier 
customer  lists,  (4)  customer  choice 
discrepancy,  (5)  retroactive  balloting 
procedure,  and  (6)  presubscription 
charge  application. 

41.  It  is  further  ordered  that  §S  61.58 
and  61.74  of  the  Commission's  Rules.  47 
CFR  5§  61.58,  61.74  are  waived  for  the 
purposes  of  implementing  this  order. 


42.  It  is  further  ordered  that  this  order 
is  effective  upon  adoption.**" 

Fedi-ral  Communications  Commission. 

William  |.  Tricarico. 

Secretary. 

Note. — Due  to  the  continuing  effort  to 
minimize  publishing  costs.  Appendices  A 
(Default  commenting  parties)  and  C  (NWB 
Plan  Material  Formats)  will  not  be  published 
herein.  However,  copies  of  the  complete 
Memorandum  Opinion  and  Order  may  be 
obtained  from  the  International  Transcription 
Service.  1919  M  St..  .\W..  Washington.  DC. 
20554.  Tel.:  (202)  857-3800.  A  copy  is  also 
available  for  public  inspection  in  the  FCC 
Dockets  Branch,  Rm  239,  and  the  FCC 
Library.  Rm.  639.  both  also  located  at  1919  M 
St..  NW..  Washington.  DC.  The  appendices 
are  also  Hied  with  the  originnl  at  the  Office  of 
the  Federal  Register. 

Appendix  B — .Allocation  Plan 

1.  Application.  This  Plan  must  be  put 
into  effect  by  ail  companies 
implementing  equal  access  which 
include:  Bell  Operating  Companies 
pursuant  to  the  Modification  of  Final 
judgment,'  GTE  pursuant  to  its  Consent 
Decree,- Independent  Companies 
pursuant  to  Commission  Order  -^  and  all 
local  exchange  companies  that  provide 
equal  access  on  a  voluntary  basis.  These 
companies  will  be  referred  to  as  local 
exchange  companies  (LECs)  throughout 
this  Plan.  The  carriers  participating  in 
the  equal  access  process  and  providing 
long  distance  service  to  customers  will 
be  referred  to  as  interexchange 
companies  (IXCs). 

2.  Effective  Date  and  Retroactivity 
Requirement.  The  effective  date  of  this 
Allocation  Plan  is  May  31. 1985.  The 
affected  LECs  are  obligated  to  carry  out 


°The  Commitsion  rinds  thul.  because  the 
prescription  of  an  allocation  plan  relirves 
restrictions  on  competition  and  represents  a 
stalrment  of  polic>  and  because  a  great  number  of 
equal  access  conversions  are  scheduled  to  take 
place  m  the  immediate  future,  ihe  public  will  benefit 
from  palling  this  plan  into  effect  without  delay  An 
immediate  effeclive  dale  is.  therefore,  in  Ihe  public 
interest  and  has  good  cause  pursuant  to  5  li.S  C. 
i  553|d) 

'  I'n  ted  States  v.  American  Tel  f-  Tel..  552  F. 
S;ipp  1.11  ID  II  C  1982).  uffj.'iub  nam.  Mc.ryla:id\. 
Vniteil States.  460  U.S.  1001  (19«3). 

•  I'nittJ  States  V.  GTE  Corp..  Civ  Action  No.  flJ- 
1298  (U  Q  C.  Dec.  13. 19M)  (Proposed  Final 
)udgment|.  Pursuant  to  the  Courts  upproial  of  this 
Proposed  Final  judgment  GTF.  and  the  T)pp..rtir.f>iil 
of  justice  entered  into  a  Consent  Decree  on 
December  .;1.    'i84  which  contained  a  phased-in 
impl»n^ientaliiin  timetable  for  the  provision  of  non- 
discriminatory equal  access  lu  interstate 
communications  facilities  by  the  subscribers  of  the 
CTF.  Operating  Companies. 

'MTS  and  WATS  Market  Sirur  lure  Phase  III.  CC 
DiKkel  No  7ft-7Z  KCC  85-98.  released  Mar  19.  19B5. 
In  this  decision.  Ihe  Commission  extended  equal 
acc»s»  interconnection  obligations  In  Ihe 
Independeni  Telephone  Companies  recognizing 
certain  limitations  The  Independent  Telephone 
Companies  include  Cincinnati  Bell  and  Southern 
New  F.ngland  Te'ephone  Company 


this  Plan  for  all  customers  that  are 
subject  to  equal  access  conversions  on 
or  after  May  31. 1985.  For  those 
customers  subject  to  equal  access 
conversions  that  take  place  from  May 
31, 1985  until  the  time  that  the  LEC  has 
its  allocation  procedure  in  place,  the 
carrier  is  responsible  for  contacting 
those  customers  on  a  retroactive  basis 
according  to  the  provisions  of  this  Plan. 
For  those  conversions  taking  place  prior 
to  May  31, 1985.  the  carriers  are  required 
to  contact  all  non-presubscribed 
customers  on  a  one-time  ballot  basis 
pursuant  to  the  retroactive  ballot 
procedures  set  forth  in  paragraph  25 
infra. 

3.  Plan  Implementation.  The 
Allocation  Plan  must  be  implemented 
according  to  the  specific  provisions 
contained  herein.  If  for  any  reason  the 
LEC  cannot  implement  this  Plan  as  it  is. 
prescribed,  the  LEC  must  file  an 
application  for  waiver  with  the 
Commission.  The  LECs  and  IXCs  have 
been  given  flexibility  to  create  their  own 
systems  and  materials  to  effectuate  this 
Plan.  Examples  of  material  formats  used 
by  Northwestern  Bell  (NWB)  have  been 
provided  in  Appendix  C.  Since  these 
formats  have  proved  to  be  workable  and 
reasonable.  Plan  participants  are 
encouraged  to  follow  these  examples  as 
closely  as  possible. 

4.  Presubscription  Procedure. 
Presubscription  is  the  process  by  which 
end  user  customers  may  select  (prior  to 
a  central  office  conversion  to  equal 
access)  one  primar>'  interexchange 
carrier,  from  among  several  available 
carriers,  to  carry  their  "1  +  "  interLATA 
long  distance  calls.  Customers  must  be 
informed  of  the  options  available  to 
them  at  least  90  days  prior  to  their 
central  office's  equal  access  conversion 
date.*  Customers  are  allowed  one  free 
selection  of  an  IXC  up  to  six  months 
after  their  central  office  converts  to 
equal  access. 

5.  End  User  Notification  and  Equal 
Access  Balloting  Process.  The  LEC  must 
notify  end  user  customers  of  the 
availability  of  equal  access  in  their 
particular  area  through  the  mailing  of  an 
Equal  Access  Ballot.  This  ballot  will 
include  the  names  of  all  the  IXCs 
wishing  to  participate  in  the  « 
presubscription  process  and  will  be  one 
means  for  customers  to  make  their 
carrier  selection  known  to  the  LEC.  (See 
Letter  of  Agency  Procedure,  paras.  9-11, 
infra.]  Using  the  ballot,  a  customer  may 
either  select  a  primary  IXC  for  all  of  its 


'This  90-day  period  was  ordered  pursuant  to 
Investigation  of  Ar^icss  and  Divestiture  Related 
Tariffs.  CC  Docket  No  83-1145  Phase  I.  49  FR  9171 
(Mar.  12.  1984|. 
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lines,  or  it  may  choose  a  different  carrier 
for  each  of  its  lines.  Only  one  carrier 
may  be  selected  for  each  particular  line. 
In  the  case  of  a  multi-line  hunt  group,  a 
customer  may  select  only  one  carrier 
through  the  ballot  process.  Customers 
should  be  able  to  make  special  » 

arrangements  to  split  the  multi-line  hunt 
group  terminals  among  several  IXCs  by 
contacting  their  LEG  Business  Office. 

6.  Mailing  of  the  ballots  for  each  office 
will  occur  approximately  90  days  prior 
to  the  central  office  conversion  date. 
IJ:Cs  may  cluster  central  office 
conversions  and  consolidate  mailing 
dales  according  to  the  first  central  office 
conversion  in  the  cluster.  LECs  may  also 
stagger  the  mailing  of  ballots  over  a 
number  of  days  for  practical  purposes 
but.  in  no  case,  may  ballots  be  mailed 
out  later  than  85  days  prior  to  the 
conversion  date. 

7.  The  LECs  must  devise  a  method  to 
give  IXCs  an  equal  opportunity  lo 
appear  first  on  the  Equal  Access  Ballot. 
Methods  to  ensure  an  equitable  order  of 
placement  of  IXCs  on  the  ballot  may 
include:  a  random  change  in  the  order  of 
IXCs  on  an  equal  percentage  of  the 
ballots  or  an  alphabetical  listing  of  the 
IXCs  that  is  rotated  the  number  of  Ijmes 
equal  to  the  number  of  participating 
IXCs  on  a  corresponding  percentage  of 
the  ballots. 

8.  Initial  Ballot.  The  initial  ballot  must 
contain  the  following  information: 

8.1.  Caption:  Equal  Access  Ballot. 

8.2.  LEC  Name  and  Customers  Name, 
Address  and  Telephone  Number. 

8.3.  Instructions  for  use  of  the  ballot. 

8.4.  Option  One  which  allows 
customer  to  indicate  one  carrier  for  all 
lines. 

8.5.  Option  Two  which  allows 
customer  to  indicate  a  different  carrier 
for  each  line 

8.6.  List  of  IXCs  appropriately 
identified  and  their  business  and 
residence  customer  contact  numbers. 

8.7.  Equal  access  conversion  date. 

8.8.  Ballot  due  date. 

8.9.  Signature  and  date  line  for 
customer's  use. 

8.10.  Address  where  ballot  should  be 
mailed. 

This  initial  ballot  must  be  accompanied 
by  a  cover  letter  explaining 
presubscription  and  a  self-addressed 
envelope.  The  cover  letter  should  clearly 
inform  the  customer  of  all  options  in  the 
presubscription  process.  See  Appendix 
C  for  examples  of  an  Equal  Access 
Ballot  and  the  accompanying  letter. 
Customers  should  be  asked  to  return  the 
initial  ballots  within  30  days  of  their 
receipt.  Although  customer  ballots  will 
be  accepted  after  this  30  day  period,  this 
initial  deadline  determines  when  the 


allocation  percentages  can  be 
calculated.  The  LECs  should  make 
arrangements  for  the  forwarding  of  any 
ballots  that  are  mailed  to  a  LEC  location 
other  than  the  one  designated  on  the 
return  envelope.  For  example,  if  the  LEC 
has  designated  an  outside  vendor  to 
tabulate  the  ballots  and  ballots  are 
mistakenly  sent  to  the  LEC  Business 
Office  or  included  in  customer  bill 
payments,  the  LEC  should  immediately 
forward  these  ballots  to  the  proper 
location. 

9.  Letter  of  Agency  Procedure.  A 
customer  has  the  option  of 
independently  containing  the  IXC  to 
make  arrangements  for  long  distance 
service.  Since  ballots  contain  all  of  the 
customer's  lines,  the  IXC  should 
encourage  its  customers  to  mail  the  IXC 
the  ballots  or  mail  them  to  the  LEC.  The 
return  of  the  ballots  will  ensure  the 
accuracy  of  the  selection  process  for  all 
customer  lines  and  multi-line  hunt 
groups. 

10.  All  IXCs  may  seek  customer 
commitments  to  use  their  services  and 
designate  them  as  their  primary  IXC.  All 
such  commitments  must  be  supported  by 
a  statement  signed  by  the  customer, 
which  at  a  minimum  recognizes  these 
conditions: 

lO.i.  The  customer  designates  the  IXC 
to  act  as  the  customer's  agent  for  the 
presubscription  process. 

10.2.  The  customer  understands  that 
only  one  IXC  may  be  designated  as  the 
customer's  primary  IXC  for  any  one 
telephone  number  and  that  selection  of 
multiple  carriers  will  invalidate  all  such 
selections. 

10.3.  The  customer  understands  that 
any  primary  IXC  selection  after  the 
initial  one  will  involve  a  charge  to  the 
customer. 

10.4.  The  specific  telephone  number(s) 
for  which  the  primary  IXC  is  being 
designated  must  be  listed. 

11.  Any  IXC  providing  the  LEC  with  a 
list  of  customers  (see  para.  12,  infra) 
who  have  selected  that  IXC  as  their 
primary  carrier  must  accompany  it  by  a 
document  affirming  that  the  IXC  does,  in 
fact,  have  signed  letters  of  agency  that 
comply  with  the  conditions  cited  in 
para.  10,  supra,  or  a  ballot  for  each 
customer  on  the  list.  This  list  and 
accompanying  document  are  due  on  or 
before  the  specified  date  indicated  on 
the  LEC  schedule.  The  IXC  must  also 
agree  to  accept  responsibility  for  any 
billing  disputes  arising  from 
implementation  of  its  customer  list.  All 
written  documentation  must  be  made 
available  to  the  LEC  in  the  event  of  a 
dispute.  See  Appendix  C  for  an  example 
of  the  letter  NWB  uses  for  these 
purposes. 


12.  Interexchange  Carrier  Lists.  The 
LEC  must  accept  IXC  lists  of  customers 
that  have  made  individual  arrangements 
with  a  specific  IXC  to  designate  that 
IXC  as  their  primary  long^tance 
carrier.  To  be  included  in  th»,^ffjfi|.^ 
conversion,  all  carrier  lists  musTbei 
provided  to  the  LEC  no  later  than  the 
time  specified  on  the  LEC  schedule.  The 
form  of  this  list  is  to  be  agreed  upon  by 
the  LEC  and  IXC  in  advance  of  the  due 
date.  For  example,  NWB  allows  carrier 
lists  in  magnetic  tape,  paper  list  or 
ballot  form  but  different  timelines  are 
provided  for  each  format.  Late  customer 
lists  or  lists  that  are  not  within  the 
guidelines  agreed  to  by  the  LEC  may  be 
rejected.  If  an  IXC  accepts  LEC  ballots 
from  end  users,  it  may  provide  a  list  of 
these  customers  to  the  LEC  in  another 
agreed  upon  format.  The  IXC  must, 
however,  retain  the  actual  ballots  for 
inspection  by  the  LEC  for  a  period  of 
one  year  after  the  conversion  date. 

13.  IXC  lists  of  customers  must  be 
processed  by  the  LEC  if  they  are 
received  by  the  specified  initial  ballot 
deadline.  Customer  lists  from  the  IXCs 
will  also  be  honored  from  the  initial 
ballot  deadline  to  the  second  ballot 
deadline,  but  changes  included  on  these 
lists  will  only  affect  allocated 
customers. 

14.  Second  Ballot.  Approximately  50 
days  before  an  office  conversion,  those 
customers  who  have  not  yet  made  a 
carrier  selection,  either  through  the 
Equal  Access  Ballot  or  directly  to  an 
IXC.  must  be  sent  a  second  ballot.  This 
ballot  must  give  the  customer  another 
opportunity  to  make  a  carrier  selection. 
The  customer  must  be  notified  that,  if 
the  ballot  is  not  returned  to  the  LEC  by 
the  date  indicated,  the  customer  line(s) 
will  be  assigned  to  the  carrier  indicated 
on  the  ballot.  A  customer  wishing  to 
select  a  carrier  other  than  the  one 
indicated  may  do  so  simply  by 
indicating  the  preferred  carrier  on  the 
second  ballot  and  returning  it  in  the 
enclosed  envelope  by  the  ballot 
deadline.  The  second  ballot  must 
contain  the  following  information: 

14.1.  The  same  information  as  the  initial 
ballot.  (See  para.  8.  supra.) 

14.2.  A  conspicuous  notice  that  the 
customer  will  be  assigned  to  the  IXC 
indicated  on  the  conversion  date  if  the 
second  ballot  is  not  returned  or  if  the 
customer  does  not  make  individual 
arrangements  with  another  IXC. 

14.3.  The  assigned  IXC,  with  customer 
contact  telephone  numbers. 

14.4.  The  ballot  deadline. 

This  ballot  should  also  be  accompanied 
by  a  letter  summarizing  the  above 
requirements  and  describing  in  detail 
how  the  allocation  of  customers  will 
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take  place.  The  LECs  should  make  every 
effort  to  inform  customers  of  their 
options  in  the  equal  ^ccess  process  and 
the  importance  of  exercising  their  choice 
of  a  primary  IXC.  In  addition  to  the 
second  ballot  and  letter,  NWB  also 
encloses  a  brochure  that  contains 
questions  and  answers  about  the 
process.  NWB  also  provides  an  800 
number  for  customers  to  ask  questions 
that  are  not  answered  in  the  written 
information.  See  Appendix  C  for 
examples  of  NWBs  second  ballot,  letter 
and  brochure. 

15.  Number  of  Ballots.  A  minimum  of 
two  ballots  is  required.  LECs  may  opt  to 
provide  their  customers  with  more  than 
two  ballot  opportunities  to  select  an  IXC 
if  they  find  it  beneficial  to  do  so. 

16.  Ballot  and  Carrier  List  Process 
Schedule.  The  LEC  must  process  all 
customer  ballots  and  carrier  lists  that 
are  received  20  days  prior  to  the 
conversion.  To  the  extent  their 
processing  system  permit,  the  LECs  are 
ur^ed  to  process  customer  ballots  as 
close  to  the  conversion  date  as  possible. 

17.  Allocation  Process.  The  LEC  must 
tabulate  the  initial  ballots  and  the 
carrier  lists  received  and  determine  the 
percentage  of  customers  that  selected 
each  IXC.  The  LEC  must  also  prepare  a 
list  of  all  customers  who  did  not  return 
an  initial  ballot.  IXCs  participating  in 
the  allocation  process  will  then  have 
non-presubscribed  customers  assigned 
to  them,  at  random,  in  proportion  to  the 
results  of  the  first  ballot  response  for 
that  particular  central  office.  For 
example:  Assume  that  Carriers  A.  B.  and 
C  appear  on  the  initial  ballot.  After  the 
ballots  and  carrier  lists  are  returned,  it 
is  determined  that  Carrier  A  received  25 
percent  of  all  the  customer  line 
responses.  Carrier  B  received  45  percent, 
and  Carrier  C  received  the  remaining  30 
percent.  The  LEC  will  then  assign  25 
percent  of  the  non-responding  customers 
(lines)  to  Carrier  A.  45  percent  to  Carrier 
B.  and  30  percent  to  Carrier  C. 

18.  Residence  and  Business 
Allocation.  Separate  allocation 
processes  will  be  used  for  residence  and 
business  lines.  For  example:  If  a  carrier 
receives  20  percent  of  the  business  lines 
and  15  percent  of  the  residence  lines 
through  the  initial  ballot  and  carrier  list 
process,  the  carrier  will  be  allocated  the 
same  percentages  of  business  and 
residence  customers  on  the  second 
b.dlot. 

19.  Allocated  Customer  Conversion 
Date  Flexibility.  This  Plan  incorporates 
the  90-day  schedule  that  NWB  has 
implemented.  According  to  this 
schedule,  customers  are  allocated  after 
the  initial  ballot  deadline  and  if  they  do 
not  return  a  ballot  by  the  specified 
second  ballot  due  date,  they  are 


converted  to  their  assigned  primary  IXC 
on  the  equal  access  cutover  date.  The 
LECs  are  allowed  to  extend  the  period 
before  which  allocations  are  made  and 
are  permitted  to  convert  allocated 
customers  to  their  assigned  IXC  after  the 
official  central  office  equal  access 
conversion  date.  The  LEC  may  not. 
however,  send  second  ballots  to  its 
customers  any  earlier  than  40  days  prior 
to  the  conversion  date  or  any  later  than 
90  days  after  that  date. 

20.  Allocation  Process  Where  All 
IXCs  Do  Not  Participate.  In  central 
offices  where  one  or  more  of  the  IXCs 
appearing  on  the  first  ballot  have 
notified  the  LEC  that  they  do  not  wish  to 
participate  in  the  allocation,  the  non- 
presubscribed  customers  are  allotted  in 
the  following  manner.  The  percentage  of 
lines  that  the  nonparticipating  IXCs 
acquired  through  the  initial  process  are 
allocated  to  the  remaining  IXCs 
according  to  their  initial  results.  For 
example:  The  initial  presubscription 
results  show  that  Carrier  A  receives  30 
percent  of  the  lines.  Carrier  B.  30 
percent.  Carrier  C.  15  percent.  Carrier  D. 
15  percent  and  Carrier  E,  10  percent. 
Carriers  D  and  E  have  stated  that  they 
will  not  participate  in  allocation.  The 
non-presubscribed  customers  will  be 
allocated  by  giving  both  Carriers  A  an  B 
40  percent  of  the  lines,  and  Carrier  C.  20 
percent. 

21.  Late  Ballots.  If  a  ballot  or  Letter  of 
Agency  is  not  received  by  the  LEC  by 
the  second  ballot  deadline,  the  customer 
will  be  allocated  to  the  IXC  listed  on  the 
second  ballot  as  the  assigned  carrier. 
Ballots  received  between  the  second 
ballot  deadline  and  the  conversion  date 
must  be  honored  as  soon  as  possible  by 
the  LEC.  Late  ballots  may  be  given  to 
the  LECs  Business.Office  and  handled 
under  normal  procedures  for  changing 
an  IXC  selection.  Allocated  customers 
must  also  be  allowed  to  make  a  free 
primary  IXC  choice  during  the  six-month 
period  after  the  conversion  date  by 
contacting  the  LEC  Business  Office. 

22.  Customer  Initiated  Changes  In 
Serxice.  If  a  customer  moves  or 
disconnects  during  the  balloting  process, 
he  is  handled  by  the  LEC  Business 
Office  and  normal  service  order 
procedures  apply.  If  a  customer  only 
wishes  to  change  his  primary  IXC.  the 
Business  Office  will  initiate  the  change 
and  charge  the  customer  the  appropriate 
presubscription  change  fee.  New 
customers  are  to  be  handled  by  the 
Business  Office  according  to  the  LECs 
new  customer  presubscription 
procedures.  These  procedures  should 
provide  new  customers  with  an 
opportunity  to  obtain  a  ballot  and  make 
an  interexchange  carrier  selection. 


23.  Customer  Choice  Discrepancy. 
When  customersjndicate  more  than  one 
carrier  choice  per  line  on  the  ballot,  or 
return  an  illegible  ballot,  the  LEC  must 
contact  the  customer  for  clarification. 
When  both  a  ballot  and  Letter  of 
Agency  are  received  for  one  customer 
and  the  designated  primary  IXC  does 
not  match  on  both  documents,  the  ballot 
takes  precedence  and  the  LEC  must 
process  the  customer's  choice  shown  on 
the  ballot.  In  the  event  that  two  or  more 
IXCs  provide  to  the  LEC  a  customer  list 
indicating  that  a  particular  customer  has 
designated  them  as  the  primary  IXC.  the 
customer  in  question  must  be  allocated 
along  with  the  non-respondents  to  the 
initial  ballot.  In  this  instance,  the  letter 
accompanying  the  second  ballot  for  that 
particular  customer  must  mention  that 
the  customer  is  involved  in  a  conflict 
between  tw  o  or  more  IXCs  and  that  a 
selection  must  be  made  by  the  specified 
deadline  unless  the  assigned  carrier 
indicated  on  the  ballot  is  the  customer's 
choice.  A  list  of  these  customers  in 
conflict  must  be  sent  to  the  affected 
IXCs  by  the  LEC.  Those  IXCs  not 
involved  in  any  customer  conflicts 
should  receive  a  zero  conflict  report 
from  the  LEC.  See  Appendix  C  for 
examples  of  documents  used  in 
conjunction  with  customer  choice 
discrepancies. 

24.  Special  Handling  of  Certain 
Accounts.  In  Edition  to  providing  major 
accounts  with  ballots,  the  LEC  should 
contact  those  customers  directly  and 
encourage  them  to  presubscribe  when 
an  initial  ballot  is  not  received.  The  LEC 
is  responsible  for  defining  a  major 
account  but  must  include  large  business 
customers,  federal,  local  and  state 
governments,  and  colleges  and 
universities  in  this  classification.  The 
LECs  must  also  determine 
presubscription  procedures  for  special 
accounts  such  as  WATS  lines,  public 
and  semi-public  coin  telephones,  charge- 
a-call  telephones  and  customer-owned 
coin  telephones  and  inform  the  IXCs  of 
their  decision. 

25.  Retroactive  Balloting  Procedure. 
LECs  must  provide  another  opportunity 
for  non-presubscribed  customers  to 
select  a  primary  IXC  where  end  offices 
were  converted  to  equal  access  prior  to 
May  31. 1985.  This  provision  only 
applies  to  LECs  that  were  not  using  a 
balloting/allocation  process  prior  to  that 
date.  The  LECs  must  send  a  ballot  to 
each  non-presubscribed  customer  and 
allow  30  days  for  return.  The  LEC 
should  determine  which  customers  have 
not  presubscribed  a  short  time  prior  to 
the  mailing  out  of  the  ballots.  Customers 
who  presubscribed  after  their  equal 
access  coversion  date  but  prior  to  the 
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balloting  procedure  should  not  receive 
ballots.  If  the  customer  does  not  return 
the  ballot  and  select  a  primary  IXC  by 
the  ballot  deadline,  the  LEG  will  take  no 
action  and  allow  the  customer  to  remain 
with  his  current  l-l-  long  distance 
carrier.  If  the  customer  does  return  the 
ballot  within  the  30  days,  the  LEG 
should  process  the  change  in  the  central 
office  at  no  charge  and  notify  the  IXG.  A 
letter  should  accompany  this  ballot 
explaining  that  the  customer  is  being 
given  the  opportunity  to  select  a  primary 
carrier  but  that  no  change  will  occur 
unless  the  ballot  is  returned  within  the 
specified  time.  No  second  balloting  or 
allocation  is  required  for  those 
customers  that  were  subject  to  equal 
access  conversion  dates  prior  to  May  31, 
1985. 

26.  Retroactive  Balloting  Schedule. 
The  LEGs  must  begin  this  retroactive 
balloting  procedure  within  90  days  of 
the  effective  date  of  this  Order  and 
complete  this  process  for  all  affected 
central  offices  no  later  than  June  1. 1986. 

27.  Presubscription  Charges. 
Customers  making  carrier  selections 
either  by  returning  the  ballot  to  the  LEG 
or  by  contacting  the  IXG  directly  during 
the  90  day  period  prior  to  the  equal 
access  conversion  date  or  during  the  six 
months  following  the  conversion  date 
are  entitled  to  do  so  free  of  charge. 
These  customers,  however,  will  incur  a 
presubscription  change  charge  for  any 
subsequent  changes.  Any  allocated 
customer  may  use  the  second  ballot  or 
may  contact  the  LEG  Business  Office  to 
make  a  carrier  selection  even  after 
allocation  has  taken  place.  There  will  be 
no  charge  for  this  selection,  if  it  is  done 
within  six  months  after  the  office 
conversion.  A  customer  will  not  incur  a 
presubscription  change  charge  if  he 
selects  a  primary  carrier  as  part  of  the 
retroactive  balloting  process. 

28.  Local  Exchange  Company 
Responsibility.  The  LEG  must  establish 
the  necessary  mechanisms  in  order  to 
provide  the  following  information  to  its 
customers  and  the  interexchange 
carriers. 

28.1.  Inform  IXCs  of  ordering 
procedures,  terms  and  conditions  for  the 
provision  of  Feature  Group  D  Switched 
Access  Service  and  provide  any 
necessary  forms  for  this  ordering 
process. 

28.2.  Provide  IXCs  with  central  office 
equal  access  conversion  schedules  six 
months  prior  to  the  culover  date.* 


^This  requirement  is  a  result  of  the  Modification 
of  Final  |ud(tmcnt.  See  a.  1  supra. 


28.3.  Provide  documents  for  IXCs  to 
confirm  their  participation  in  the 
allocation  process. 

28.4.  Provide  schedules  to  IXCs  for 
the  balloting  and  allocation  process. 
These  schedules  should  specify  firm 
dates  and  times  for  all  IXG  and  LEG 
activities.  The  LEG  must  promptly  notify 
the  IXCs  of  any  changes  that  occur  in 
these  schedules. 

28.5.  Create  ballots,  accompanying 
explanatory  letters  and  ballot  return 
envelopes. 

28.6.  Provide  necessary  interim  and 
final  reports  of  allocated  customers  to 
IXCs.  The  LEG  must  provide  a  minimum 
of  three  reports  to  each  IXC  of  its 
customers  during  the  balloting  process. 
AH  three  reports  will  reflect  customer 
designation  of  the  IXG  as  its  primary 
long  distance  carrier  as  indicated  both 
by  the  ballot  process  and  the  Letter  of 
Agency  procedure.  The  first  customer 
report  must  be  made  available  to  the 
IXG  halfway  between  the  initial  ballot 
mailing  date  and  the  initial  ballot 
deadline.  The  second  report  should  be 
sent  to  the  IXCs  after  the  initial  ballot 
deadline  and  the  final  report  should  be 
sent  at  the  end  of  the  process  for  a 
central  office  equal  access  conversion. 
The  LEG  may  decide  to  provide 
additional  reports  as  it  deems 
necessary. 

See  Appendix  C  for  examples  of  the 
above  information. 

29.  Interexchange  Carrier 
Participation  Requirements.  In  order  to 
be  considered  eligible  to  be  on  an  Equal 
Access  Ballot,  an  IXC  must  order 
Feature  Group  D  Switched  Access 
Service  from  the  LEG.  The  IXC  must 
comply  with  the  Feature  Group  D 
ordering  procedures  of  the  LEG  and  a 
firm  order  for  this  service  must  be 
received  no  later  than  120  days  prior  to 
the  central  office  equal  access 
conversion  date.  Any  IXC  that  places  an 
order  after  that  time  will  not  be  included 
on  that  office's  ballot.  At  the  time  of 
order  placement,  the  IXG  must  provide 
the  following  information: 

29.1.  The  IXG  name  exactly  as  it 
should  appear  on  the  ballot. 

29.2.  A  customer  contact  number  that 
will  appear  on  the  ballot.  The  IXG  may 
provide  two  contact  numbers  if  it  wishes 
to  divide  business  and  residence  calls. 

29.3.  The  name  of  a  person  for  the  LEG 
to  contact  if  questions  arise. 

29.4.  Any  other  information  that  the 
LEG  has  allowed  or  required.  (Some 
IXCs  have  put  marketing  or  service 
information  on  the  NWB  ballot.  See 
Appendix  G.) 

IXCs  must  strictly  adhere  to  the 
schedules  provided  by  the  LEG  in  order 


to  effect  successful  equal  access 
conversions. 

30.  Interexchange  Carrier  Allocation 
Choice.  IXCs  choosing  to  be  on  the 
ballot  may  participate  in  the  allocation 
process.  These  carriers  must  notify  the 
LEG  of  their  intention  of  participating  in 
the  allocation  process  52  days  prior  to 
the  conversion  date.  When  IXCs  notify 
the  LEG  of  their  participation  in 
allocation,  they  must  state  whether  they 
opt  for  allocation  of  either  business  or 
residential  customers,  or  both.  IXCs  who 
wish  to  receive  allocated  traffic  must 
meet  the  following  criteria  for  a  two- 
year  period: 

30.1.  The  IXC  must  appear  on  the 
initial  ballot. 

30.2.  The  IXG  must  have  the  capability 
of  offering  service  to  any  point  within 
the  continental  United  States. 

30.3.  The  IXG  must  not  impose  any 
fixed  monthly  or  nonrecurring  charges  to 
assigned  customers  without  their 
consent. 

30.4.  The  IXC  must  provide  service  to 
the  allocated  end  users  that  is  equal  to 
that  provided  to  the  IXC's  presubscribed 
customers. 

30.5.  The  IXG  must  not  charge  its 
assigned  customers  a  rate  for  its  ser\  ice 
that  will  exceed  the  highest  price  in 
effect  for  MTS-type  service  without  their 
consent. 

30.8.  If  an  IXG  wishes  to  change  any 
of  the  above  criteria  within  a  two-year 
period  from  the  conversion  date,  it  must 
notify  its  allocated  customers  of  those 
changes  30  days  before  these  changes 
are  to  take  place.  If  the  customer 
decides  to  change  carriers  because  of 
the  IXC's  change  in  policy,  the  carrier 
must  pay  the  charges  associated  with 
making  that  change. 
An  example  of  an  IXG  acceptance  form 
of  these  criteria  is  included  in  Appendix 
G. 

31.  Cancellation  of  IXC  Participation. 
If  an  IXG  elects  to  discontinue  its 
Features  Group  D  Service  offering  prior 
to  the  conversion  date  of  a  central 
office,  the  IXG  is  obligated  to  notify  the 
LEG  of  the  cancellation.  The  IXC  must 
contact  all  end  users  which  selected  that 
IXC  and  notify  them  that  the  IXG  is 
cancelling  their  service  and  that  they 
should  contact  the  LEG  to  select  a  new 
primary  long  distance  carrier.  The  IXC 
must  notify  the  customer  that  it  will  pay 
the  presubscription  change  charge.  The 
cancelling  carrier  will  then  be  billed  by 
the  LEG  the  appropriate  charge  for  each 
end  user. 

32.  Exchange  of  Information  Between 
IXCs  cndLECs.  The  LEG  should 
establish  a  standardized  format  to  be 
used  for  the  flow  of  inform.ation 
between  the  LEG  and  the  IXCs  during 
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the  equd!  access  conversion  and 
balloting  process.  Formats  used  by  \WB 
include  magnetic  tape  and  paper 
reports.  Report  deadlines  should  be 
determined  in  order  to  insure  the 
accurate  and  orderly  exchange  of 
information  between  the  IXCs  and  the 
LEG. 

33.  Tariff  Update  Requirfments. 
Interstate  access  tariHs  of  the  loc^il 
exchange  carriers  must  be  revised  to 
reflect  the  general  parameters  of  the 
allocation  plan  within  15  days  of  the 
release  date  of  the  Order,  on  30  days' 
notice.  These  revisions  must  include 
language  providing  for: 

33.1.  End  user  notification  and  non- 
exclusive balloting  procedure. 

33.2.  Allocation  process. 

33.3.  Interexchange  carrier  customer 
lists. 

33.4.  Customer  Choice  Discrepancy. 

33.5.  Retroactive  Balloting  Procedure. 

33.6.  Prcsubscription  Change  Charge 
Application. 

[V9.  Di>c.  85-15125  Filed  6-21-«5:  8:45  am| 
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47  CFR  Part  73 

IMM  Docket  No.  84-7S2] 

Changes  in  the  AM  Technical  Rules  To 
Reflect  New  International  Agreements 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule:  Partial  stay. 

SUMMARY:  This  action  stays  the  effective 
date  of  the  new  metric  AM  curves  in 
§  73.184.  adopted  by  the  Commission  in 
MM  Docket  No.  84-752.  This  stay  is 
necessary  to  permit  distribution  of  the 
new  curves  and  related  materials  in 
advance  of  the  deadline  for  their  use 

EFFECTIVE  DATE:  Affected  rule  stayed 
indefinitely.  This  action  is  effective  June 
24.  1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Jonathan  David.  Mass  Media  Bureau. 
(2021  632-7792. 

SUPPLEMENTARY  INFORMATION: 
partial  stay 

In  the  matter  cf  changes  in  A.M  technicdl 
mles  to  reflect  new  international 
Agret-ments;  M.M  Docket  No.  84-752. 

Adopted:  MdV  30. 1985. 

Released  May  31. 1985. 

By  the  Chief.  Mass  Media  Bureau. 

1.  The  Commission  has  before  it  a 
Motion  for  Stay  ol  the  Commission's 
March  28. 1985.  Report  and  Order  in  the 


above-captioned  proceeding.'  filed  by 
John  B.  Heffel finger.*  In  this  document 
the  Commission  adopted  several 
changes  in  AM  technical  rules  to  reflect 
new  international  agreements  which 
had  been  or  were  being  negotiated.  In 
his  pleading.  Mr.  Heffelfinger  questions 
whether  it  will  be  possible  to  put  certain 
of  the  new  rules  info  effect  by  the  June  3. 
1985.  date  specified  in  the  Report  and 
Order. 

2.  The  motion  is  not  directed  to  the 
principal  changes  made  by  the 
document,  namely:  (1)  Allowing  AM 
stations  to  use  intermediate  power 
levels  instead  of  restricting  them  to 
ce-Main  fixed  power  levels  and  (2) 
allowing  Class  III  AM  stations  in 
Alaska.  Hawaii.  Puerto  Rico  and  the 
Virgin  Islands  to  increase  power  above 
the  current  5  kW  limit.  Rather,  it  is 
directed  to  the  difficulties  said  to  arise 
in  connection  with  implementing  use  of 
the  new  metric  curves  in  §  73.184  which 
were  adopted  by  the  Commission  to 
replace  the  previous  cur\e8.  (based  on 
English  units),  when  performing  various 
AM  calculations. 

3.  Although  Heffelfinger  agrees  that 
there  is  a  pressing  need  to  convert  to 
metric  curves,  he  argues  that  it  is  neither 
necessary  nor  practical  to  implement 
these  cur\es  immediately.  Rather,  he 
asserts  that  several  steps  need  to  be 
taken  before  use  of  the  new  curves  and 
the  data  on  which  they  are  based  can 
take  place.  This  is  said  to  include 
release  of  a  computer  print-out  of  the 
dale  points  used  in  plotting  the 
groundwave  cur\'es  as  well  as  the 
production  and  distribution  of  the  new 
graph  paper  which  is  to  be  used  in  AM 
field  strength  analysis.  In  addition,  the 
Motion  points  out  the  problem  that  can 
arise  if  applications  already  on  file  need 
to  be  amended.  If  the  new  curves  are  to 
be  used  for  the  amendment,  this  means 
employing  different  curves  than  were 
used  in  preparation  of  the  application 
originally. 

4.  To  deal  with  this  situation,  the 
Motion  suggests  use  of  a  transitional 
period  until  January  1. 1986.  in  which  to 
phase  in  use  of  the  new  curves.  During 
this  period,  use  of  the  new  curves  could 
be  implemented  gradually  and  the  old 
cur\'es  phased  out,  culminating  in  a 
complete  transition  for  applications  filed 
on  or  after  January  1. 1986.  This 
arrangement  is  designed  to  provide  time 


'The  dorumpnt  was  released  by  the  Commission 
on  .^p^l  24  1W.S  (FCC  65-150)  and  was  puiilished  in 
the  Federal  Ragister  on  May  2. 1<»5.  (50  FR  18818) 

-  In  aJditiun  Heffcirinjter  has  filed  a  Petition  for 
Reconsideration  of  the  Commission's  decision 
insofar  as  il  specifies  an  effective  d<itp  for  the  newly 
adopted  curves.  However,  in  light  of  the  action 
lieinf)  taken  on  his  Motion  for  Stay,  the  Petition  for 
Reconsideration  can  he  dismissed  us  moot. 


for  the  needed  materials  to  be 
distributed  before  their  use  becomes 
mandatory. 

5.  As  the  Motion  correctly  notes,  the 
current  effective  date  of  June  3, 19B5, 
does  not  allow  enough  time  for  the 
distribution  of  the  new  groundwave 
cur\es  and  related  material  in  advance 
of  the  deadline  for  their  use.  As  a  result, 
a  delay  in  the  effective  date  for  the  new- 
curves  is  required.  However,  providing  a 
transitional  period  during  which  both 
sets  of  curves  could  be  used  would 
disrupt  the  orderly  processing  of 
applications.  It  is  important  to  have 
applications  filed  and  processed  under  a 
single,  consistent  standard,  one  defined 
bv  the  date  on  which  the  application  is 
filed. 

6.  Therefore,  we  will  slay  use  of  the 
new  curves  and  will  continue  use  of  the 
existing  curves  pending  completion  of 
the  work  necessary  to  make  the  new- 
curves  available  for  use.  After  this  has 
been  completed  a  new  effective  date 
can  be  established  which  will  allow 
sufficient  time  for  their  use  in  the 
preparations  of  materials  for  filing.  It  is 
not  now  possible  to  establish  this  date, 
as  efforts  are  continuing  to  determine 
the  best  format  to  use  in  making  the  new- 
materials  available  to  the  industry.  In 
addition,  as  the  Report  and  Order  noted, 
the  Commission  has  adopted  other  new 
metric  cur\-es  and  will  be  releasing  new 
Figures  5.  7.  8.  9. 10  and  11  of  §  73.190  in 
the  future.We  anticipate  having  this 
material  included  when  a  new  effective 
date  is  established  for  the  groundwave 
curves. 

7.  Accordingly,  it  is  ordered,  that 
pursuant  to  authority  contained  in 
sections  4(i).  5(d)(1)  and  303  of  the 
Communications  Act  of  1934.  as 
amended,  and  §  0.283  of  the 
Commission's  Rules,  the  above- 
referenced  amendments  to  §  73.184  of 
the  Commission's  Rules  are  stayed. 

8.  It  is  further  ordered.  That  the 
subject  Motion  for  Stay  is  granted  and 
That  the  subject  Petition  for 
Reconsideration  is  dismissed  as  moot. 

Ft'dfr jl  Communications  Commission. 

James  C.  MtKinney, 

Chief,  Mass  Media  Bureau. 

(FR  Doc.  85-15115  Filed  &-21-85:  8:45  am) 

BIU.ING  COOE  (Tta-OI-M 


47  CFR  Part  73 

IMM  Docket  No.  83-1124;  RM-45481 

FM  Broadcast  Station  in  Kerrville,  TX; 
Correction 

AGENCY:  Federal  Communications 
Commission. 


I 


^ 
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action:  Fin;il  rule:  ccjrrection. 


summary:  On  March  1, 1985.  the 
Commission  published  a  Final  Rule 
(Report  and  Order)  in  this  proceeding 
concerning  the  assi^nmenf  of  an  FM 
broadcast  station  in  Kerrville,  TX  (50  FR 
B322).  Inadvertently,  the  docket  number 
of  this  proceeding  was  referred  to  as 
MM  Docket  No.  84-1124  in  the  preamble. 
The  correct  docket  number,  which 
appeared  in  the  text  of  the  document,  is 
MM  Docket  No.  83-1124. 
FOR  FURTHER  INFORMATION  CONTACT: 
D.  David  Weston  (2i)2)  634-6530. 
William  |.  Tricarico, 
Sfcrrtnry.  Feiieral  Convnunications 
Coniniission.  ' 

|KR  Dor.  8.'>-15i;:4  Filed  6-21 -«5:  8;45  am| 
BILLING  CODE  6712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  173 

(Docket  No.  HM-166R;  Amdt.  Nos.  172-96, 
173-185.  174-47,  176-21,  177-65,  178-83, 
and  179-37) 

Shipment  of  Hazardous  Materials; 
Miscellaneous  Amendments 

Correction  | 

In  FR  Doc.  85-6030,  beginning  on  page 
11048  in  the  issue  of  Tuesday,  March  19, 
1985.  make  the  following  correction: 

On  page  11053,  first  column,  the  first 
line  of  §  173.119  (a)  (17)  (ii)  should  have 
read  ■(ii)  Specification  MC  310,  MC  311 
or". 

BILLING  CO0£  150S-01-M 
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Proposed  Rules 


Federal   Register 

Vol.  50.  No.  121 
MondHy.  June  24.  lOBS 


This  section  of  the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed   issuance  of  rules  and 
regulations    The  purpose  of  these  notices 
IS   to  give   interested   persons  an 
opportunity   to  participate   m  the  rule 
making  prior  to  tf>e  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart981 

Handling  of  Almonds  Grown  in 
California;  Reopening  of  Time  for 
Receipt  of  Written  Comments  on 
Roadside  Sales  Exemptions  and 
Disposition  of  Inedible  Almonds 

AGENCY:  Agricultural  Marketing  Service 
USDA. 

ACTKMl:  Proposed  rule. 

summary:  Notice  is  hereby  given  of 
reopening  the  time  period  for  fihng 
written  comments  on  proposals:  (1) 
Clarifying  the  term  "at  retail  at  a 
roadside  stand"  used  in  §  981.13  of  the 
almond  marketing  order;  and  |2) 
extending  from  July  31  to  August  31, 
1985.  the  date  by  which  handlers  must 
dispose  of  their  inedible  1984  crop 
almonds.  The  reopening  of  the  comment 
period  will  give  interested  persons 
additional  time  to  analyze  and  submit 
written  comments  on  the  proposal. 
DATES:  The  additional  time  for 
comments  ends  June  26. 1985. 
AODKESSES:  Interested  persons  are 
invited  to  submit  written  com.ments 
concerning  the  proposed  changes  during 
the  extended  period.  Comments  should 
be  sent  in  duplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division.  AMS. 
I'SDA.  Room  2069.  South  Building. 
Washington.  D.C.  20250.  Comments 
should  reference  the  date  and  page 
number  of  the  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  M.  Grasberger,  Acting  Chief, 
Specialty  Crops  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA. 
Washington.  D.C.  20250  (202)  447-5053. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Agricultural  Marketing  Agreement 
Act  of  1937  (7  U.S.C  601-674)  a  notice  of 
proposed  rulemaking  was  published  in 
Mav  29. 1985.  issue  of  the  Federal 


Register  (50  FR  21853).  regarding 
changes  in  the  administrative  rules  and 
regulations  under  the  Federal  marketing 
agreement  and  order  for  California 
almonds  (7  CFR  Part  981).  The  proposal, 
recommended  by  the  Almond  Board  of 
California  which  works  with  USDA  in 
administering  the  order,  pertained  to  a 
clarification  of  the  phrase  "at  retail  at  a 
roadside  stand"  used  in  S  981.13.  The 
purpose  is  to  give  the  Board  definitive 
standards  in  determining  when  roadside 
stand  sales  exemptions  should  be 
granted  under  that  section  of  the  order. 
Another  proposal  would  extend  the 
deadline  date  from  July  31  to  August  31. 
1985,  by  which  handlers  must  dispose  of 
1984  crop  inedible  almonds.  This  change 
is  necessary  to  give  handlers  more  time 
to  process  the  record  large  1984  crop. 

The  California  Farm  Bureau  has 
requested  that  the  comment  period  be 
reopened  because  it  had  insufficient 
time  after  it  received  notice  of  the 
propos  Is  to  analyze  and  submit  written 
comments  on  them.  Therefore,  the 
period  for  receipt  of  written  data,  views, 
or  arguments  is  reopened.  Written 
comments  must  be  received  bv  June  26. 
1985. 

List  of  Subjects  in  7  CFR  Fart  981 

Marketing  agreements  and  orders. 
Almonds,  California. 

1.  The  authority  citation  for  7  CFR 
Part  981  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

Dated:  June  18,  1985. 

William  |.  Doyle. 

Artinf!  Deputy  Director.  Fruit  and  Vegetable 
Division. 

(PR  Doc.  85-15075  Filed  6-21-B5;  8:45  amj 

BILLING  CODE  341 0-02- M 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization 
Service 

8  CFR  Parts  3  and  212 
lA.G.  OrderNo.  1096-851 

Executive  Office  for  Immigration 
Review — Documentary  Requirements; 
Nonimmigrants;  Waivers;  Admission  of 
Certain  Inadmissible  Aliens;  Parole 

AGENCY:  Executive  Office  for 
Immigration  Review,  Justice. 


ACTION:  Proposed  Regulation. 

SUMMARY:  The  proposed  revisions 
would  eliminate  the  appeal  to  the  Board 
of  Immigration  Appeals  from  a  denial  of 
a  212(c)  application  by  an  INS  district 
director.  The  revision  provides  that  a 
212(c)  application  may  be  renewed 
before  an  immigration  judge  in  exclusion 
or  deportation  proceedings  and  that  an 
immigration  judge's  denial  of  212(c) 
relief  may  be  appealed  to  the  Board. 

The  revision  would  also  substitute  the 
term  "immigration  judge"  for  the  seldom 
used  term  "special  inquiry  officer" 
throughout  the  applicable  sections. 

DATE:  Comments  must  be  received  on  or 
before  July  24. 1985 
ADDRESS:  Please  submit  written 
comments  in  duplicate  to  Gerald  S. 
Murwitz.  Counsel  to  the  Director, 
Executive  Office  for  Immigration 
Review.  Suite  1609,  5203  Leesburg  Pike. 
Falls  Church.  Virginia  22041. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  S.  Hurwitz,  Counsel  to  the 
Director.  Executive  Office  for 
Immigration  Review,  Suite  1609,  5203 
Leesburg  Pike,  Falls  Church,  Virginia 
22041.  telephone:  (703)  75fr-6470. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  revisions  would  streamline  the 
procedure  for  adjudication  of  212(c) 
applications  by  eliminating  an  appeal  to 
the  Board  in  applications  adjudicated  by 
district  directors.  The  appeal  to  the 
Board  of  an  immigration  judge's  212(c) 
denial  is  retained.  This  change  is 
proposed  to  encourage  speedy 
adjudication  and  economy  of  resources. 

Under  current  regulations,  the  Board 
may  review  the  same  212(c)  application 
twice;  once  after  the  district  director's 
denial  and  subsequently;  in  conjunction 
with  an  appeal  of  an  exclusion  or 
deportation  proceeding.  There  appears 
to  be  no  compelling  reason  to  justify  two 
separate  appeals  for  the  same 
application.  This  revision  would 
eliminate  one  layer  of  appeal. 

Further,  the  proposed  rule  brings 
adjudication  of  212(c)  applications  into 
line  with  other  applications  such  as 
asylum  and  adjustment  of  status  to 
permanent  residence,  both  of  which 
permit  only  one  appeal  to  the  Board 
after  a  determination  by  an  immigration 
judge. 

Due  process  is  protected  in  this 
revision  since  there  may  be  an  initial 
district  director's  determination 
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followed  by  a  renewal  of  the  212(c) 
application  before  an  immigration  judge 
and  finally  a  review  before  the  Board. 
Only  the  duplicative  Board  review  is 
removed. 

Several  technical  changes  are 
proposed.  To  modernize  terminology, 
the  seldom  used  term  "special  inquiry 
officer"  is  replaced  by  the  modem 
equivalent  "immigration  judge"  at  the 
appropriate  places.  Also,  8  CFR  3.1(b)(3) 
is  revised  to  conform  to  the  modified 
procedure. 

In  accordance  with  5  U.S.C.  605(b),  the 
Attorney  General  certifies  that  this  rule 
will  not  have  significant  economic 
impact  on  a  substantial  numbr  of  small 
entities.  This  rule,  if  promulgated,  will 
not  be  a  major  rule  within  the  meaning 
of  section  1(b)  of  Executive  Order  12291. 

List  of  Subjects 

8  CFR  Part  3 

Administrative  practice  and 
procedures 

6  CFR.  Part  212 

Administrative  practice  and 
procedure.  Aliens,  Immigration. 

Accordingly,  it  is  proposed  to  amend 
Chapter  1  of  Title  8  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

1.  The  authority  citation  for  Part  3 
continues  to  read  as  follows: 

Authority:  28  U.S.C.  509,  510:  5  U.S.C.  301;  8 
U.S.C.  1103. 


§  3.1    (Amended) 

2.  8  CFR  3.1(b)(3)  would  be  revised  to 
read  as  follows: 

•  •  *  *    ;  * 

(b)  *  *  * 

(3)  Decisions  of  immigration  judges  on 
applications  for  the  exercise  of  the 
discretionary  authority  contained  in 
section  212(c)  of  the  Act  as  provided  in 
Part  212  of  this  chapter. 
*        *        «        *        « 

PART  212— DOCUMENTARY 
REQ■Jir^E^•ENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS;  PAROLE 

3.  The  authority  citation  for  Part  212 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1182, 1184. 
1225. 1226,  1228,  1252.  1182b,  1182c. 

4.  8  CFR  212.3  vyould  be  revised  to 
read  as  follows: 


§  212.3    Applications  for  the  exercise  of 
discretion  under  section  212(c). 

An  application  for  the  exercise  of 
discretion  under  section  212(c)  of  the 
Act  shall  be  submitted  on  Form  1-191  to 


the  district  director  in  charge  of  the  area 
in  which  the  applicants  intended  or 
actual  place  of  residence  in  the  United 
States  is  located  prior  to,  at  the  time  of, 
or  at  any  time  subsequent  to  the 
applicant's  arrival  in  the  United  Slates. 
The  applicant  shall  be  notified  of  the 
decision  and  if  the  application  is  denied, 
he/she  shall  be  notified  of  the  reasons 
for  denial.  No  appeal  shall  lie  from  a 
denial.  However,  the  application  may  be 
renewed  during  proceedings  before  an 
immigration  judge  under  section  235. 
23a  and  242  of  the  Act  and  this  Chapter. 
An  application  for  the  exercise  of 
discretion  under  section  212(c)  of  the 
Act  may  be  submitted  by  the  applicant 
to  an  immigration  judge  in  the  course  of 
proceedings  before  him/her  under 
section  235.  236,  and  242  of  the  Act  and 
this  chapter,  and  shall  be  adjudicated  by 
the  immigration  judge  in  such 
proceedings,  regardless  of  whether  the 
applicant  has  made  such  application 
previously  to  the  district  director.  When 
an  appeal  may  not  be  taken  from  a 
decision  of  an  immigration  judge 
excluding  an  alien,  but  the  alien  has 
applied  for  the  exercise  of  discretion 
under  section  212(c)  of  the  Act,  the  alien 
may  appeal  to  the  Board  from  a  denial 
of  such  application  in  accordance  with 
the  provisions  of  section  236.5(b)  of  this 
chapter. 

Dated  June  10. 1985. 
Edwin  Meese  III, 

Attorney  General. 

(FR  Doc.  85-14919  Filed  6-21-85;  8:45  am) 

BILLING  CODE  4410-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  610  and  660 

[Docket  No.  84N-0205] 

Additional  Standards  for  Diagnostic 
Substances  for  Laboratory  Tests; 
Proposed  Amendment  of  Additional 
Standards  for  Reagent  Red  Blood 
Cells. 

Correction 

In  FR  Doc.  85-13979  beginning  on  page 
24542  in  the  issue  of  Tuedsay,  June  11. 
1985,  make  the  following  corrections:  1. 
On  page  24545.  in  the  first  column,  in 
§  660.33.  in  the  second  line  from  the 
bottom.  "K."  should  read  "K.". 

2.  On  page  24545,  in  the  second 
column,  in  §  660.34(e).  in  the  fourteenth 
and  fifteenth  lines,  "blood,  when" 
should  read  'blood.  When". 


3.  On  page  24546,  in  the  first  column, 
in  §  660.36(a)(1),  in  the  sixth  line,  "in  " 
should  read  "on ". 


BILLING  CODE  1S05-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parts  207,  213,  220,  221,  231, 
232,  241,  and  242 

[Docket  No.  R-85-1229;  FR-1819I 

Prepayment  Limitation  for  Bond- 
Financed  Projects 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
permit  a  mortgage  to  contain  a 
prepayment  restriction  and  prepayment 
penalty  charge  where  the  mortgage 
funds  were  obtained  from  the  proceeds 
of  a  bond  offering. 

DATE:  Comments  must  be  received  by 
August  23,  1985. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk,  Room  10276, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington,  D.C.  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Hamemick,  Director,  Office  of 
Multifamily  Housing  Development, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  D.C.  20410.  Telephone  (202) 
755-5720.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  Many 
insured  projects  are  financed  from  the 
proceeds  of  bonds  or  bond  anticipation 
notes  sold  to  the  public.  The  typical 
indenture  provides,  as  a  protection  to 
the  bondholders,  a  ten-year  period 
during  which  the  bonds  cannot  be  called 
except  for  extraordinary  events  such  as 
a  mortgage  default  (resulting  in  the 
payment  of  FHA  mortgage  benefits),  or  a 
casualty  or  condemnation  proceeding 
(the  proceeds  of  which  will  be  used  to 
retire  the  bonds).  In  the  usual  case. 
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therefore,  there  could  be  no  prepayment, 
for  at  least  ten  years,  of  a  mortgage  loan 
financed  by  such  a  bond  offering. 

Although  this  rule  would  provide  fur  a 
limitation  on  prepayment  of  bond- 
financed  mortgages,  it  remains  the 
policy  of  the  Department,  with  respect 
to  most  types  of  unsubsidized  mortgage 
transactions,  to  discourage  restrictions 
or  prohibitions  on  the  prepayment  of 
mortgage  indebtedness.  That  policy  is 
modified  in  this  rule  only  because  of  the 
special  nature  of  bond-financed 
mortgages. 

Accordingly,  the  Department,  under 
the  rulemaking  authority  conferred  on 
the  Secretary  under  section  211  of  the 
National  Housing  Act,  12  U.S.C.  1715b, 
proposes  to  adopt  this  rule  to  allow  a 
mortgage  to  contain  a  prepayment 
prohibition  and  prepayment  penalty 
charge  acceptable  to  the  Commissioner 
as  to  term,  amount,  and  conditions, 
where  the  mortgage  loan  is  financed  by 
the  issuance  of  bonds. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  FIUD 
regulations  in  24  CFR  Part  50.  which 
implement  section  102(1  )(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  Rules  Docket  Clerk. 
Room  10276.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
S.W..  Washington.  D.C.  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17. 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not:  (1)  Have  an  annual  effect  on 
the  economy  of  $100  million  or  more:  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  governmental 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  the  provisions  of  5  U.S.C.  605(b) 
(The  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  would 
permit  contracting  parties  to  provide  for 
limitations  on  prepayment,  but  does  not 
impose  any  new  requirements. 

This  rule  was  listed  as  Item  66  (H-54- 
BiV.  FR-1819)  in  the  Departments 
Semiannual  Agenda  of  Regulations 
published  op  April  29. 1985  (50  FR  17286. 


17306)  under  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.127, 
14.134. 14.138.  and  14.157. 

List  of  Subjects 

24  CFR  Part  207 

Mortgage  insurance.  Rental  housing, 
Mobile  home  parks. 

24  CFR  Part  213 

Mortgage  insurance.  Cooperatives. 

24  CFR  Part  220 

Home  improvement.  Mortgage 
insurance.  Urban  renewal.  Rental 
housing.  Loan  programs:  housing  and 
community  development. 

24  CFR  Part  221 

Condominiums.  Low  and  moderate 
income  housing.  Mortgage  insurance. 
Displaced  families.  Single  family 
housing.  Projects.  Cooperatives. 

24  CFR  Part  231 

Aged.  Mortgage  insurance. 

24  CFR  Part  232 

Fire  prevention.  Health  facilities.  Loan 
programs:  health.  Loan  Programs: 
housing  and  community  development. 
Mortgage  insurance.  Nursing  homes. 
Intermediate  care  facilities. 

24  CFR  Part  241 

Energy  conser\'ation.  Mortgage 
insurance.  Solar  energy.  Projects. 

24  CFR  Part  242 

Hospitals.  Mortgage  insurance. 

Accordingly,  the  Department  proposes 
to  amend  24  CFR  Parts  207.  213.  220.  221, 
231,  232.  241.  and  242  to  read  as  follows: 

PART  207— MULTIFAMILY  HOUSING 
MORTGAGE  INSURANCE 

1.  The  authority  citation  for  24  CFR 
Part  207  continues  to  read  as  follows: 

Authority:  Sees.  207.  211.  National  Housing 
Act  (12  U.S.C.  1713. 1715b):  Sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2.  Section  207.14  is  amended  by 
revising  paragraph  (a)  and  by  adding  a 
new  paragraph  (d)  to  read  as  follows: 

9  207.14    Prepayment  privilege; 
prepayment  and  late  ciiarges. 

(a)  Prepayment  privilege.  Except  as 
otherwise  provided  in  paragraph  (d)  of 
this  section,  the  mortgage  shall  contain  a 
provision  permitting  the  mortgagor  to 
prepay  the  mortgage  in  whole  or  in  part 
upon  any  interest  payment  date  after 
giving  to  the  mortgagee  30  days'  notice 


in  writing  in  advance  of  its  intention  to 
so  prepay. 

*  •        •        *        • 

(d)  Prepayment  of  bond-financed 
mortgages.  Where  the  mortgage  is  given 
to  secure  a  loan  made  by  a  lender  that 
has  obtained  the  funds  for  the  loan  by 
the  issuance  and  sale  of  bonds  or  bond 
anticipation  notes,  or  both,  the  mortgage 
may  contain  a  prepayment  restriction 
and  prepayment  penalty  charge 
acceptable  to  the  Commissioner  as  to 
term,  amount,  and  conditions. 

PART  213— COOPERATIVE  HOUSING 
MORTGAGE  INSURANCE 

3.  The  authority  citation  for  24  CFR 
Part  213  continues  to  read  as  follows: 

Authority:  Sees.  211.  213.  National  Housing 
Act  (12  U.S.C.  1715b,  1715e);  Sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

4.  Section  213.18  is  amended  by 
revising  paragraph  (a)  and  by  adding  a 
new  paragraph  (d)  to  read  as  follows: 

§213.18    Prepayment  privilege; 
prepayment  and  late  charges. 

(a)  Prepayment  privilege.  Except  as 
otherwise  provided  in  paragraph  (d)  of 
this  section,  the  mortgage  shall  contain  a 
provision  permitting  the  mortgagor  to 
prepay  the  mortgage  in  whole  or  in  part 
upon  any  interest  payment  date  after 
giving  to  the  mortgagee  30  days'  notice 
in  writing  in  advance  of  its  intention  to 
80  prepay. 

•  *        •        *        * 

(d)  Prepayment  of  bond-financed 
mortgages.  Where  the  mortgage  is  given 
to  secure  a  loan  made  by  a  lender  that 
has  obtained  the  funds  for  the  loan  by 
the  issuance  and  sale  of  bonds  or  bond 
anticipation  notes,  or  both,  the  mortgage 
may  contain  a  prepayment  restriction 
and  prepayment  penalty  charge 
acceptable  to  the  Commissioner  as  to 
term,  amount  and  conditions, 

PART  220— URBAN  RENEWAL 
MORTGAGE  INSURANCE  AND 
INSURED  IMPROVEMENT  LOANS 

5.  The  authority  citation  for  24  CFR 
Part  220  is  revised  to  read  as  set  forth 
below  and  any  authority  citation 
following  any  section  in  Part  220  is 
removed: 

Authority:  Sees.  207.  211.  220.  National 
Housing  Act  (12  U.S.C.  1713. 1715b.  1715k): 
sec.  7(d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

6.  Section  220.590  is  amended  by 
revising  paragraph  (a)(1)  and  by  adding 
a  new  paragraph  (c)  to  read  as  follows: 


^ 
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§  220.590    Prepayment  privilege  and 
prepayment  charge. 

(a)  Prepayment  privilege.  (1)  Except 
as  otherwise  provided  in  paragraph  (c) 
of  this  section,  the  security  instrument 
shall  contain  a  provision  permitting 
prepayment  of  the  loan  in  whole  or  in 
part  upon  any  interest  payment  date 
after  giving  to  the  lender  30  days' 
advance  written  notice. 
*        «        *        «        * 

(c)  Prepayment  of  bond-financed 
mortgages.  Where  the  mortgage  is  given 
to  secure  a  loan  made  by  a  lender  that 
has  obtained  the  funds  for  the  loan  by 
the  issuance  and  sale  of  bond  or  bond 
anticipation  notes,  or  both,  the  mortgage 
may  contain  a  prepayment  restriction 
and  prepayment  penalty  charge 
acceptable  to  the  Commissioner  as  to 
term,  amount,  and  conditions. 

PART  221— LOW  COST  AND 
MODERATE  INCOME  MORTGAGE 
INSURANCE 

7.  The  authority  citation  for  24  CFR 
Part  221  continues  to  read  as  follows: 

Authority:  Sees.  211,  221,  National  Housing 
Act  (12  U.S.C.  1715b,  17151);  Sec.  7{d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

8.  In  §  221.524,  paragraph  (a)(1)  and 
paragraph  (d)  are  amended  to  read  as 
follows: 

§  221.524    Prepayment  privileges. 

(a)  Prepayment  in  full — (1)  Without 
prior  Commissioner  consent.  Except  as 
otherwise  provided  in  paragraph  (d)  of 
this  section,  a  mortgage  indebtedness 
may  be  prepaid  in  full  and  the 
Commissioner's  controls  terminated 
without  the  prior  consent  of  the 
Commissioner  in  the  following  cases: 

*  •  4  *  « 

(d)  Prepayment  of  bond-financed 
mortgages.  Where  the  mortgage  is  given 
to  secure  a  loan  made  by  a  lender  that 
has  obtained  the  funds  for  the  loan  by 
the  issuance  and  sale  of  bonds  or  bond 
anticipation  notes,  or  both,  the  mortgage 
may  contain  a  prepayment  restriction 
and  prepayment  penalty  charge 
acceptable  to  the  Commissioner  as  to 
term,  amount,  and  conditions. 

PART  231— HOUSING  MORTGAGE 
INSURANCE  FOR  THE  ELDERLY 

9.  The  authority  citation  for  24  CFR 
Part  231  is  revised  to  read  as  set  forth 
below  and  any  authority  citation 
following  any  section  in  Part  231  is 
removed. 

Authority:  Sees.  211.  231,  National  Housing 
Act  (12  U.S.C.  1715b.  1715V]:  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 


10.  Section  231.12  is  amended  by 
revising  paragraph  (a)  and  by  adding  a 
new  paragraph  (d)  to  read  as  follows. 
The  introductory  phrase  to  the  section  is 
shown  for  the  convenience  of  the  reader 
and  remains  unchanged. 

§231.12  Private  mortgagor-nonprofit; 
prepayment  privilege  and  prepayment 
charges. 

In  the  case  of  a  private  mortgagor — 
nonprofit: 

(a)  Prepayment  in  full.  Except  as 
otherwise  provided  in  paragraph  (d)  of 
this  section,  the  mortgage  indebtedness 
may  be  prepaid  in  full  and  the 
Commissioner's  controls  terminated 
only  upon  the  condition  that  the 
Commissioner's  prior  consent  is 
obtained  and  upon  such  terms  and 
conditions  as  the  Commissioner  may 

prescribe. 
***** 

(d)  Prepayment  of  bond-financed 
mortgages.  Where  the  mortgage  is  given 
to  secure  a  loan  made  by  a  lender  that 
has  obtained  the  funds  for  the  loan  by 
the  issuance  and  sale  of  bonds  or  bond 
anticipation  notes,  or  both,  the  mortgage 
may  contain  a  prepayment  restriction 
and  prepayment  penalty  charge 
acceptable  to  the  Commissioner  as  to 
term,  amount,  and  conditions. 

11.  Section  231.13  is  amended  by 
revising  paragraph  (a)  and  by  adding  a 
new  paragraph  (c)  to  read  as  follows: 

§  23 1 . 1 3    Private  mortgagor-profit; 
prepayment  privileges  and  prepayment 
charges. 

(a)  Prepayment  privilege.  Except  as 
otherwise  provided  in  paragraph  (c)  of 
this  section,  the  mortgage  shall  contain  a 
provision  permitting  the  mortgagor  to 
prepay  the  mortgage  in  whole  or  in  part 
upon  any  interest  payment  date  after 
giving  to  the  mortgagee  30  days'  notice 
in  writing  in  advance  of  its  intention  to 
so  prepay. 
***** 

(c)  Prepayment  of  bond-financed 
mortgages.  Where  the  mortgage  is  given 
to  secure  a  loan  made  by  a  lender  that 
has  obtained  the  funds  for  the  loan  by 
the  issuance  and  sale  of  bonds  or  bond 
anticipation  notes,  or  both,  the  mortgage 
may  contain  a  prepayment  restriction 
and  prepayment  penalty  charge 
acceptable  to  the  Commissioner  as  to 
term,  amount,  and  conditions. 

PART  232— NURSING  HOME  AND 
INTERMEDIATE  CARE  FACILITIES 
MORTGAGE  INSURANCE 

12.  The  authority  citation  for  24  CFR 
Part  232  continues  to  read  as  follows: 

Authority:  Sees.  211.  232.  National  Housing 
Alt  (12  U.S.C.  1715b.  1715w):  Sec.  7(d), 


Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

13.  Section  232.37  is  amended  by 
revising  paragraph  (a)(1)  and  by  adding 
a  new  paragraph  (c)  to  read  as  follows: 

§  232.37    Prepayment  privilege  and 
prepayment  cttarges. 

(a)  *  *  * 

(1)  Prepayment  privilege.  Except  as 
otherwise  provided  in  paragraph  (c)  of 
this  section,  the  mortgage  shall  contain  a 
provision  permitting  the  mortgagor  to 
prepay  the  mortgage  in  whole  or  in  part 
upon  any  interest  payment  date  after 
giving  to  the  mortgagee  30  days'  notice 
in  writing  in  advance  of  its  intention  to 
so  prepay. 
*        •        •        *        • 

(c)  Prepayment  of  bond-financed 
mortgages.  Where  the  mortgage  is  given 
to  secure  a  loan  made  by  a  lender  that 
has  obtained  the  funds  for  the  loan  by 
the  issuance  and  sale  of  bonds  or  bond 
anticipation  notes,  or  both,  the  mortgage 
may  contain  a  prepayment  restriction 
and  prepayment  penalty  charge 
acceptable  to  the  Commissioner  as  to 
term,  amount,  and  conditions. 

PART  24 1  —SUPPLEMENTARY 
FINANCING  FOR  INSURED  PROJECT 
MORTGAGES 

14.  The  authority  citation  for  24  CFR    •: 
Part  241  is  revised  to  read  as  set  forth 
below  and  any  authority  citation 
following  any  section  in  Part  241  is 
removed: 

Authority:  Sees.  211.  241,  National  Housing 
Act  (12  U.S.C.  1715b.  1715Z-6):  Sec.  7(b). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

15.  Section  241.100  is  amended  by 
revising  paragraph  (a)(1)  and  by  adding 
a  new  paragraph  (c)  to  read  as  follows: 

§  24 1 . 1 00    Prepayment  privilege  and 
charge. 

(a)  Prepayment  privilege.  (1)  Except 
as  otherwise  provided  in  paragraph  (c) 
of  this  section,  the  security  instrument 
shall  contain  the  following  provisions: 
***** 

(c)  Prepavment  of  bond-financed 
mortgages.  Where  the  mortgage  is  given 
to  secure  a  loan  made  by  a  lender  that 
has  obtained  the  funds  for  the  loan  by 
the  issuance  and  sale  of  bonds  or  bond 
anticipation  notes,  or  both,  the  mortgage 
may  contain  a  prepayment  restriction 
and  prepayment  penalty  charge 
acceptable  to  the  Commissioner  as  to 
term,  amount,  and  conditions. 
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PART  242— MORTGAGE  INSURANCE 
FOR  HOSPITALS 

It).  The  dulhonty  citation  for  24  CFR 
Part  J42  continues  to  read  as  follows: 

Authority:  Sees.  211.  242.  NalionHl  Housing 
\i  I  (12  L'.S.C.  1715b.  1715Z-7);  sec.  7(d). 
Ucpiirtment  of  Housiri];  and  Urtian 
Development  .Act  (42  I'.S.C.  3535(d)) 

17.  Section  242.51  is  amended  by 
revising  paragraph  (a)(1)  and  by  adding 
a  new  paragraph  (c)  to  read  as  follows: 

§  242.51     Prepayment  prtvlleg*  and 
prepayment  cnarges. 

(a|-    •   • 

(1)  PrppnywfPt  pri\  ilffge.  Except  as 
otherwise  provided  in  paragraph  (c)  of 
this  section,  the  mortgage  shall  contain  a 
provision  permitting  the  mortgagor  to 
prepay  the  mortgage  in  whole  or  in  part 
upon  any  interest  payment  date  after 
giving  to  the  mortgagee  30  days  notice 
in  writing  in  advance  of  its  intention  to 
so  prepay. 

»  •  •  •  • 

(c)  Prepayment  of  bond-financed 
murtfiages.  Where  the  mortgage  is  given 
to  secure  a  loan  made  by  a  lender  that 
has  obtained  the  funds  for  the  loan  by 
the  insurance  and  sale  of  bonds  or  bond 
anticipation  notes,  or  both,  the  mortgage 
may  contain  a  prepayment  restriction 
•invi  prepayment  penalty  charge 
•icr.pptable  to  the  Commissioner  as  to 
term,  amount,  and  conditions. 

DHted;  |une  14.  1985. 
|an«t  Hale. 

\i  ting  General  Deputy  Assistant  Set:tvtiiry 
''iir  Hous:nf!  Dfputy  FethTiil  Unu^injt 
Ci  tr.uiiissii'ner. 
|FR  Doc.  H5-I5157  Filed  8-21-85:  B:45  am) 
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24  CFR  Parts  232  and  242 
(Docket  No  R-BS-1234;  FR-18061 

Refinancing  of  HUD-lnsured  Hospital 
Mortgages 

AGEMCV:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  HUD. 
action:  Proposed  rule. 

SUMMARY:  The  Department  proposes  to 

amend  its  regulations  governing  the 
insurance  of  mortgages  for  hospitals. 
Under  this  proposal.  HL'D  would  be  able 
to  insure  a  mortgage  given  to  refinance 
an  existing  HL'D-insured  mortgage 
covering  a  hospital.  Insurance  coverage 
_  would,  however,  be  subject  to 
limitations  related  to  the  new 
mortgage's  principal  amount,  term  and 
debt  service  provisions.  The  rule  would 
also  correct  a  technical  defect  in  the 


refinancing  provisions  applicable  to 
HUD-insured  nursing  homes  and 
intermediate  care  facilities. 
OATC:  Comment  Due  Date:  August  23. 
i;>85 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  to  the  Rules  Docket 
Clerk.  Office  of  the  General  Counsel. 
Room  10276.  Department  of  Housing  and 
Urban  Devdopment.  451  Seventh  Street 
SVV..  Washington.  DC.  20410-5000. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  will  be  available 
for  public  inspection  during  regular 
business  hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  I,.  Han't'rnick,  Director.  Office  of 
Insured  Multifdmily  Housing 
Development.  Room  6128.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street  SW.,  Washington.  DC. 
2O41O-.S00O.  telephone  1202)  755-5720. 
(This  is  not  a  toll-free  number). 
SUPPLEMCNTARY  INFORMATION: 

A.  Refmancing  of  Insured  Hospital 
Mortgages 

Section  242  of  the  National  Housing 
Act  (the  Act).  12  U.S.C.  17152-7. 
authorizes  the  Department  to  insure  any 
mortgage  that  covers  a  new  or 
rehabilitated  hospital  including 
eijuipmenl  to  be  used  in  its  operation, 
subject  to  express  limitations.  The 
Department's  regulations  governing  the 
insurance  of  mortgages  for  hospitals  are 
in  24  CFR  Part  242. 

Section  223(a)(7)  of  the  .Act.  12  U.S.C. 
17is{a)(7).  authorizes  the  Department  to 
insure,  under  any  section  or  title  of  the 
Act.  a  mortgage  that  is  given  to 
refinance  an  existing  mortgage  insured 
under  the  Act.  Accordingly,  the 
provisions  of  section  223(a)(7)  can  be 
made  .applicable  to  any  hospital-related 
mortgage  insured  under  section  242  of 
the  Act.  However,  the  insurance 
authority  in  section  223(a)(7)  is  subject 
to  the  following  limitations. 

(1)  The  principal  amount  of  the 
refinancing  mortgage  cannot  exceed  the 
original  principal  amount  of  the  existing 
mortgage. 

(2)  The  interest  rate  charged  on  the 
new  mortgage  cannot  exceed  any 
maximum  rate  pi  escribed  under  the 
applicable  section  or  title  of  the  Act. 
(Notably,  however,  section  242  of  the 
Act  does  not  prescribe  a  maximum 
interest  rate  for  mortgages  for  the 
financing  of  hospitals.) 

(3)  The  term  of  the  refinancing 
mortgage  cannot  exceed  the  unexpired 
term  of  the  existing  mortgage,  unless  the 
Secretary  determines  that  an  additional 
term  would  prove  beneficial  to  the 
applicable  insurance  fund  (here,  the 


General  Insurance  Fund),  taking  into 
account  the  outstanding  insurance 
liability  under  the  existing  mortgage. 
HUD  can  then  extend  the  term  by  up  to 
12  years  beyond  the  unexpired  term  of 
the  existing  mortgage. 

Section  223(a)(7)  is  generally  designed 
to  allow  a  mortgagor  to  refinance  an 
existing  HUD-insured  mortgage  if 
refinancing  would  result  in  a  reduced 
debt  service  payment  without  increasing 
the  Department's  insurance  liability. 

This  proposed  rule  would  add  a  new 
§  242.96,  "Eligibility  of  refinancing 
transactions '.  which  would  prescribe 
the  following  limitations  relating  to  the 
principal  amount,  debt  service  rate,  and 
term  of  the  refinancing  mortgage: 

(1)  The  principal  amount  of  the 
mortgage  could  not  exceed  the  lesser  of 
(a)  the  original  principal  amount  of  the 
existing  mortgage  or  (b)  the  sum  of  the 
unpaid  principal  balance  of  the  existing 
mortgage  and  loan  closing  charges 
associated  with  the  refinancing 
mortgage  and  costs  of  improvements, 
upgrading  or  additions  required  to  be 
made  to  the  property.  These  alternative 
loan  amount  limitations  would  serve  to 
ensure  that  where  the  original  principal 
amount  of  an  existing  mortgage  has 
been  substantially  reduced  over  time, 
the  refinancing  could  not  result  in  a 
significant  increase  in  HUD's  insurance 
liability. 

(2)  The  mortgagor's  monthly  debt 
service  payment  could  not  increase  as  a 
result  of  the  refinancing. 

(3)  In  appropriate  circumstances,  the 
new  mortgage's  term  could  exceed  the 
unexpired  balance  of  the  existing 
mortgage  by  up  to  12  years. 

B.  Technical  Corrections  to  Part  232 
Rermancing  Provisions 

The  Department's  regulations 
governing  mortgage  insurance  related  to 
nursing  homes  and  intermediate  care 
facilities  are  found  at  24  CFR  Part  232. 
Section  232.42,  "Eligibility  of  refinanced 
mortgages ',  incorporates  by  reference 
the  provisions  of  24  CFR  207.32. 
"Eligibility  of  refinancing  transactions. " 
These  sections  implement  the  provisions 
of  section  223(a)(7)  of  the  Act  for'niirsing 
homes  and  intermediate  care  facilities 
having  20  or  more  beds,  and  for 
multifamily  housing  projects  having  five 
or  more  rental  units,  respectively.  The 
current  incorporation  by  reference  in 
§  232.42  is  inaccurate  insofar  as  it 
adopts  the  language  in  the  opening 
paragraph  of  §  207.32  stating  that  "a 
mortgage  given  to  refinance  an  existing 
mortgage  covering  five  or  more  rental 
units  may  be  insured  under  this  subpart 
.  .  ."  (emphasis  added).  To  cure  this 
technical  defect,  §  232.42  is  proposed  to 
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be  revised  to  clearly  indicate  its 
application  to  nursing  homes  and 
intermediate  care  facilities,  while 
continuing  to  incorporate  by  reference 
the  substantive  provisions  at  §  207.32  (a) 
through  (c). 

The  same  technical  defect  appears  at 
24  CFR  232.41,  which  incorporates  by 
reference  the  provisions  of  24  CFR 
207.31.  Both  sections  are  entitled 
"Eligibility  of  miscellaneous  type 
mortgages."  Section  232.41  would  be 
revised  to  make  clear  its  application  to 
nursing  homes  and  intermediate  care 
facilities,  while  continuing  to 
incorporate  by  reference  the  substantive 
provisions  contained  in  section  207.31 
(b)  and  (c). 

C.  Findings 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implements  section  102(2){C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  General  Counsel. 
Rules  Docket  Clerk,  Room  10276,  451 
Seventh  Street  SW.,  Washington,  D.C. 
20410-5000. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  Section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17, 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more:  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individuals,  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  60T),  the 
Undersigned  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  rule  would  generally  be 
applicable  to  HUD-insured  hospitals, 
most  of  whch  are  not  small  entities,  and 
would  make  Federal  mortgage  insurance 
available  to  hospitals  seeking  to 
refinance  existing  insured  mortgages. 

This  proposed  rule  was  listed  as  item 
number  93  (H-50-83:  FR-1806)  in  the 
Dcparfnient's  Semiannual  agenda  of 
Regulations  published  on  April  29, 1985 
(50  FR  17286, 17311),  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 


The  hospital  mortgage  insurance 
program  is  listed  in  the  Catalog  of 
Federal  Doqjestic  Assistance  as 
program  nuiTi^^l4.128.  The  insurance 
program  for  nursiHe  homes  and 
intermediate  care  fai^lities  is  listed  in 
the  Catalog  as  program  number  14.129. 

List  of  Subjects 

24  CFR  Part  232 

Fire  prevention,  health  facilities,  loan 
programs,  health,  loan  programs; 
Housing  and  community  development, 
mortgage  insurance,  nursing  homes, 
intermediate  care  facilities. 

24  CFR  Part  242 

Hospitals,  mortgage  insurance. 

Accordingly,  the  Department  proposes 
to  amend  24  CFR  Parts  232  and  242  as 
follows: 

PART  232— NURSING  HOMES  AND 
INTERMEDIATE  CARE  FACILITIES 
MORTGAGE  INSURANCE 

1.  The  authority  citation  for  24  CFR 
Part  232  continues  to  read  as  follows: 

Authority:  Sees.  211,  232.  National  Housing 
Act  (12  U.S.C.  1715b.  1715W);  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2.  By  revising  §  232.41  to  read  as 
follows: 

§  232.41     Eligibility  of  miscellanecus  type 
mortgages. 

A  mortgage  covering  a  facility  having 
20  or  more  beds  shall  be  eligible  for 
insurance  under  this  subpart  if  it  meets 
the  requirements  of  §  207.31  (b)  and  (c) 
of  this  chapter,  as  well  as  the 
requirement  of  this  subpart. 

3.  By  revising  §  232.42  to  read  as 
follows: 

§  232.42    Eligibility  of  refinanced 
mortgages. 

A  mortgage  given  to  refinance  an 
existing  insured  mortgage  covering  a 
facility  having  20  or  more  beds  may  be 
insured  under  this  subpart  pursuant  to 
section  223(a)(7)  of  the  National  Housing 
Act  if  it  meets  the  requirements  of 
§  207.32  (a)  through  (c)  of  this  chapter, 
as  well  as  the  requirements  of  this 
subpart. 

PART  242-MORTGAGE  INSURANCE 
FOR  HOSPITALS 

4.  The  authority  citation  for  24  CFR 
Part  242  is  revised  to  read  as  set  forth 
below  and  any  authority  citation 
following  any  section  in  Part  242  is 
removed: 

Authority:  Sees.  211,  223(0.  242,  National 
Housing  Act  (12  U.S.C.  1715b.  1715n(f).  1715z- 
7):  sec  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 


5.  By  adding  a  new  §  242.96  to  read  as 
follows: 

§  242.96    Eligibility  of  refinancing 
transactions. 

A  mortgage  given  to  refinance  an 
existing  insured  mortgage  covering  a 
hospital  may  be  insured  under  this 
subpart  pursuant  to  section  223(a)(7)  of 
the  National  Housing  Act.  Insurance  of 
the  new,  refinancing  mortgage  shall  be 
subject  to  the  following  limitations: 

(a)  Principal  amount.  The  principal 
amount  of  the  refinancing  mortgage 
shall  not  exceed  the  lesser  of  (1)  the 
original  principal  amount  of  the  existing 
insured  mortgage,  or  (2)  the  unpaid 
principal  amount  of  the  existing  insured 
mortgage,  to  which  may  be  added  loan 
closing  charges  associated  with  the 
refinancing  mortgage,  and  costs,  as 
determined  by  the  Commissioner,  of 
improvements,  upgrading  or  additions 
required  to  be  made  to  the  property. 

(b)  Debt  service  rate.  The  monthly 
debt  service  payment  for  the  refinancing 
mortgage  may  not  excGc4-the  debt 
service  payment  charged  for  the  existing 
mortgage. 

(c)  Mortgage  term.  The  term  of  the 
new  mortgage  shall  not  exceed  the 
unexpired  term  of  the  existing  mortgage, 
except  that  the  new  mortgage  may  have 
a  term  of  not  more  than  12  years  in 
excess  of  the  unexpired  term  of  the 
existing  mortgage  in  any  case  in  which 
the  Commissioner  determines  that  the 
insurance  of  the  mortgage  for  an 
additional  term  will  inure  to  the  benefit 
of  the  General  Insurance  Fund,  taking 
into  consideration  the  outstanding 
insurance  liability  under  the  existing 
insured  mortgage,  and  the  remaining 
economic  life  of  the  property. 

Dated:  June  14, 1985. 
lanet  Hale, 

Acting  General  Deputy  Assistant  Secretary 
for  Housing— Deputy  Federal  Housing 
Commissioner. 
[FR  Doc.  85-15159  Filed  6-21-85;  8:45  am] 
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ACTION:  Proposed  rule. 

summary:  This  rule  proposes  to  arid 
rpjjuiations  governing  conflict  of  inlernst 
situBtiun  for  the  Community 
Development  Block  Grant  (CDBG) 
Program  for  Indian  Tribes  and  Alaskan 
Native  Villages.  Currently,  similar 
regulations  in  24  CFR  Part  570,  Sulipart 
K.  are  made  applicable,  by  referenrf;.  to 
the  Indian  CDBG  Program.  This 
proposed  rule  would  provide 
refinements  in  Part  571  that  are  more 
reflective  of  circumstances  in  Indian  .jnd 
Alaskan  Native  communities,  and  would 
supersede  the  cross  reference  to  Part 
570. 

DATE:  Comments  must  be  received  on  or 
before  August  23.  1985. 
ADDRESS:  Interested  per.sons  are  invited 
lu  siibmil  comments  regarding  this  rule 
to  the  Office  of  the  General  Counsel. 
Rules  Docket  Clerk.  Room  10276. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washmgton.  D.C.  20410.  Comments 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  comment 
submitted  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  A.B.  Brown.  Room  7134.  Office 
of  Program  Policy  Development.  Office 
of  Conununinty  Planning  and 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC.  20410.  Telephone 
number  (202)  "55-6092.  (This  is  not  a 
toll  free  number.) 

SUPPLEMENTARY  INFORMATION:  For  the 
most  part,  the  conflict  of  interest  in 
provisions  :n  24  CFR  570.611.  applicable 
to  the  CDBG  entitlement  program,  are 
also  applicable  to  the  Indian  CDBG 
program,  and  major  portions  have  been 
included  without  change  in  this 
proposed  niie.  However,  there  are 
certain  conflict  of  interest  situations  that 
are  unavoidable  for  grantees  that  are 
small  Tribes  and  Villages. 

In  order  to  proceed  with  their  funded 
projects.  th»'se  grantees  now  must 
request  exceptions  from  the  responsible 
HUD  field  office.  Elxctptions  are  usually 
granted,  because  the  person  affe<  fed  is 
of  the  same  aroiip  or  class  as  the 
beneficiaries  of  the  project.  To  eliminate 
the  delay  in  grantees'  projects  while 
exceptions  are  being  considered  by 
HUD.  proposed  §571.607(el  provides  for 
circumstances  under  which  the  conflict 
prohibition  would  not  apply.  The  grant 
recipient  may  make  the  exception  under 
the  described  circumstances,  provided 


UMI 


that  to  do  so  would  not  result  in  a 
violation  of  Tribal  or  Slate  laws  on 
conflict  of  interest.  This  provision  is  not 
intended  to  allow  recipients  to  violate 
their  own  Tribal  conflict  of  interest 
laws.  The  exception  cannot  be  granted  if 
it  violates  such  laws,  or  if  it  violates 
applicable  State  laws.  Records  showing 
the  decisions  reached  by  recipients  on 
exceptions  would  have  to  be  maintained 
for  HUD  review. 

Other  Information 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Pari  50  which 
implement  section  102{2)(C)  of  the 
National  Environmental  Policy  .\c\  of 
1969.  42  use.  4332.  The  Finding  of  No 
SigniHcant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
busmess  hours  in  the  Office  of  the  Rules 
Docket  Clerk.  Room  10276,  451  Se\enlh 
Street.  NW..  Washington  D.C.  20410. 

This  rule  would  not  constitute  a 
major  rule  "  as  that  term  is  defined  in 
section  1(b)  of  Executive  Order  12291  on 
Federal  Regulations  issued  by  the 
President  of  February  17.  1961.  Analysis 
of  the  rule  indicates  that  it  would  not  (1) 
have  an  annual  effect  on  the  economy  of 
SlOO  million  or  more:  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions,  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  Stales-based 
enterprises  to  complete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  would  not  constitute  a 
"major  rule"  as  that  term  is  defined  in 
section  1(b)  of  Executive  Order  12291  on 
Federal  Regulations  issued  by  the 
Prtsident  on  February  17. 1981.  Analysis 
of  *he  rule  indicates  that  it  would  not  (1) 
have  an  annual  effect  on  the  economy  of 
SlOO  million  or  more:  (2)  cause  a  major 
increase  in  cosls  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
apencies.  or  geographic  regions,  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment. 
producti\ily.  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Art),  the 
undersigned  hereby  certifies  that  this 


rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  would 
simplify  and  reduce  the  requirements  for 
grant  recipients  with  respect  to  potential 
conflict  of  interest  situtalions.  but  would 
impose  no  economic  burden  nor  have  a 
significant  economic  impact  on  these 
recipients. 

This  rule  is  listed  as  item  number  182 
(CPD-5-fl4;  FR-2016)  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  29. 19H3 
(.50  FR  17286. 17328)  in  accordance  with 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

i  he  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3,501- 
3520).  No  person  may  be  subjected  to  a 
penalty  for  failure  to  comply  with  these 
information  collection  requirements 
until  they  have  been  approved  and 
assigned  an  OMB  control  number.  The 
OMB  number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  14.223. 

List  of  Subjects  in  24  CFR  Part  571 

Community  development  block  grants. 
Grant  programs:  Housing  and 
community  development.  Grant 
programs:  Indians.  Indians. 

Accordingly,  the  Department  proposes 
to  amend  24  CFR  Part  571  as  follows: 

PART  571— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS  FOR 
INDIAN  TRIBES  AND  ALASKAN 
NATIVE  VILLAGES 

1.  The  authority  citation  for  24  CFR 
Part  571  is  revised  to  read  as  set  forth 
below  and  any  authority  citation 
following  any  section  in  Part  571  is 
removed: 

Authority:  Title  I.  Housing  and  Community 
D»velopment  Act  of  1974  (42  U.S.C.  5301- 
.■^320):  sec.  7(d).  DepHrtmenl  of  Housing  and 
Irbiin  Development  Act  (42  U.S.C.  3535(d)). 

2.  Part  571.  Subpart  G  would  be 
amended  by  adding  a  new  §  571.607.  to 
read  as  follows: 

j;  571.607    Conflict  of  interest. 

(a)  Appllcubllity.  (1)  In  the 
procurement  of  supplies,  equipment, 
construction,  and  services  by  grantees 
and  subrecipienfs  (including  those 
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specified  at  §  570.2()4(c)  of  this  title),  tfie 
conflict  of  interest  provisions  in 
Attachm€!nt  O  of  OMB  Circulars  A-102 
(grantees),  and  A-llO(subrecipients) 
sliull  apply. 

(2)  In  all  cases  not  toverned  by 
Attachment  O  of  OMB  Circulars  A-102 
and  A-110.  the  provisions  of  this  section 
shall  apply.  Such  cases  include  the 
.icquisition  and  disposition  of  real 
property,  and  the  provision  of  assistance 
liy  the  recipient  or  by  its  subrecipients, 
to  individuals,  businesses  and  other 
private  entities  under  eligible  activities 
that  authorize  such  assistance  (e.g.. 
rehabilitation,  preservation,  and  other 
improvements  of  privete  properties  or 
facilities  under  §  570.202;  or  grants, 
loans,  and  other  assistance  to 
businesses,  individuals  and  other 
private  entities  under  §  570.203  or 
§  570.204). 

(b)  Conflicts  prohibited.  Except  for 
approved  eligible  administrative  or 
personnel  costs,  the  general  rule  is  that 
no  persons  described  in  paragraph  (c)  of 
this  section  who  exercise  or  have 
rxercised  any  functions  or 
responsibilities  with  respect  to  CDBG 
activities  assisted  under  this  Part,  or 
who  are  in  a  position  to  participate  in  a 
decision-making  process  or  gain  inside 
information  with  regard  to  such 
activities,  may  obtain  a  personal  or 
financial  interest  or  benefit  from  the 
activity,  or  have  an  interest  in  any 
contract,  subcontract,  or  agreement  with 
respect  thereto,  or  the  proceeds 
thereunder,  either  for  themselves  or  for 
those  with  whom  they  have  family  or 
business  ties,  during  their  employment 
or  tenure  in  office  and  for  one  year 
thereafter. 

(c)  Persons  covered.  The  conflict  of 
interest  provisions  of  paragraph  (b)  of 
this  section  apply  to  any  person  who  is 
an  employee,  agent,  consultant,  officer, 
or  elected  official  or  appointed  official 
of  the  recipient,  or  of  any  designated 
public  agencies,  or  subrecipients  under 
§  570.204  of  this  title,  receiving  funds 
under  this  Part. 

(d)  Exceptions  requiring  HUD 
approval— -{'[]  Threshold  requirements. 
Upon  the  written  request  of  a  recipient. 
miD  may  grant  an  exception  to  the 
provisions  of  paragraph  (b|  of  this 
section  on  a  case-by-case  basis,  when  it 
determines  thnf  such  an  exception  will 
serve  to  further  the  purposes  of  the  Act 
and  the  effective  and  efficient 
administration  of  the  recipient's 
program  or  project.  An  exeption  may  be 
considered  only  after  the  recipient  has 
provided  the  following: 

(i)  A  disclosure  of  the  nature  of  the 
possible  conflict,  accompanied  by  an 
assurance  that  there  has  been  public 
di-sclosure  of  the  conflict  and  a 


description  of  how  the  public  disclosure 
was  made:  and 

|ii)  An  opinion  of  the  recipient's 
attorney  that  the  interest  for  which  the 
exception  is  sought  would  not  violate 
Tribal  laws  on  conflict  of  interest,  or 
applicable  State  laws. 

(2)  Factors  to  be  considered  fur 
f'xreptions:  In  determining  whether  to 
Xraiit  a  requested  exception  after  the 
recipient  has  satisfactorily  met  the 
requirements  of  paragraph  (d)(1)  of  this 
section.  HUD  shall  consider  the 
cumulative  effect  of  the  following 
factors,  where  applicable: 

(i)  Whether  the  exception  would 
provide  a  significant  cost  benefit  or 
essential  expert  knowledge  to  the 
program  or  project  which  would 
otherwise  not  be  available; 

(ii)  Whether  an  opportunity  was 
provided  for  open  competitive  bidding 
or  negotiation: 

(iii)  Whether  the  affected  person  has 
withdrawn  from  his  or  her  functions  or 
responsibilities,  or  from  the  decision- 
making process,  with  reference  to  the 
specific  assisted  activity  in  question; 
(iv)  Whether  the  interest  or  benefit 
was  present  before  the  affected  person 
was  in  a  position  as  described  in 
paragraph  (b)  of  this  section; 

(v)  Whether  undue  hardship  will 
result,  either  to  the  recipient  or  to  the 
person  affected,  when  weighed  against 
the  public  interest  served  by  avoiding 
the  prohibited  conflict: 

(vi)  Any  other  relevant 
considerations. 

(e)  Circumstances  under  which  the 
conflict  prohibition  does  not  apply — (1) 
In  instances  where  a  person  who  might 
otherwise  be  deemed  to  be  included 
under  the  conflict  prohibition  is  a 
member  of  a  group  or  class  of 
beneficiaries  of  the  assisted  activity  and 
receives  generally  the  same  interest  or 
benefits  as  are  being  made  available  or 
provided  to  the  group  or  class,  the 
prohibition  does  not  apply,  except  that 
if,  by  not  applying  the  prohibition 
against  conflict  of  interest,  a  violation  of 
Tribal  or  State  laws  on  conflict  of 
interest  would  result,  the  prohibition 
does  apply. 

(2)  All  records  pertaining  to  the 
recipient's  decision  under  this  section 
shall  be  maintained  for  HUD  review 
upon  request. 

Dated:  lune  17. 1985. 
Alfred  C.  Moran. 

Assistant  Secretary  for  Community  Planning 
and  Development. 
|FR  Doc.  85-15158  Filed  &-i:i-85;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  4,  5,  and  7 

INoticeNo.  S66I 

Disclosure  of  Sulfiting  Agents  in  the 
Labeling  of  Wine,  Distilled  Spirits  and 
Malt  Beverages 

AGENCY:  Bureau  6f  Alcohol.  Tobacco 
and  Firearms  (ATF).  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  issues  this  notice 
in  order  to  obtain  public  comment 
regarding  the  agency's  proposal  to 
require  disclosure  of  the  presence  of 
sulfur  dioxide  or  sulfiting  agent  on  the 
label  of  a  beverage  alcohol  product 
where  the  level  of  sulfur  dioxide  or 
sulfiting  agent,  expressed  as  total  sulfur 
dioxide,  equals  or  exceeds  the  level  of 
measurable  detection  established  by  the 
U.S.  Food  and  Drug  Administration 
(FDA)  for  sulfiting  agents  added  to  foods 
and  beverages.  FDA  is  proposing  10 
parts  per  million  as  the  level  of 
measurable  detection. 
date:  Comments  must  be  received  on  or 
before  August  23, 1985. 
ADDRESS:  Send  written  comments  to: 
Chief.  FAA.  Wine  and  Beer  Branch, 
Bureau  of  Alcohol.  Tobacco  and 
Firearms,  P.O.  Box  385.  Washington,  DC 
20044-0385  (Ref:  Notice  No.  566). 
Copies  of  this  proposal  and  the 
written  comments  will  be  available  for 
public  inspection  during  normal 
business  hours  at:  ATF  Reading  Room. 
Room  4407. 1200  Pennsylvania  Avenue 
NW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  j.  Breen,  Coordinator,  or  James 
P.  Ficaretta,  Coordinator,  FAA,  Wine 
and  Beer  Branch,  Room  6237,  Bureau  of 
Alcohol.  Tobacco  and  Firearms. 
Washington.  DC  20226.  Telephone:  (202) 
566-7626. 
SUPPLEMENTARY  INt-'ORMATION: 

Background 

The  Federal  Alcohol  Administration 
Act  (FAA  Act).  27  U.S.C.  205(e)(2),  vests 
authority  in  the  Director  of  the  Bureau  of 
Alcohol' Tobacco  and  Firearms,  as  the 
delegate  of  the  Secretary  of  the 
Treasury,  to  prescribe  regulations  which 
will  provide  "adequate  information" 
regarding  the  identity  and  quality  of 
beverage  alcohol  products.  Under  this 
authority.  labeHng  requirements  are 
prescribed  in  Title  27,  Code  of  Federal 
Regulations,  Parts  4.  5,  and  7.  for  wines, 
distilled  spirits,  and  malt  beverages, 
respectively.  The  regulations  requiring 
basic  mandatory  labeling  information 
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'or  beverage  alcohol  products  have  been 
in  effect  for  nearly  50  ycdrs. 

In  T  D.  AlT-150.  published  in  the 
Federal  Register  of  October  6. 1983  (48 
FR  45549),  ATF  required  disclosure  in 
the  labeling  of  beverage  alcohol 
products  of  the  presence  of  FDaC 
Yellow  No.  5  since  it  had  been 
established  that  this  colorant  posed  a 
recognized  health  problem.  The 
preamble  of  the  Treasury  decision 
included  the  statement  that  ATF  would 
look  at  such  other  ingredients  on  a  case- 
by-case  basis. 

In  the  three  years  following 
publication  in  the  Federal  Register  of 
iuly  9.  1982  (47  FR  29956).  of  its 
proposals  to  affirm  the  CRAS  status  of 
sulfur  dioxide,  sodium  metabisulfite, 
sodium  bisulfite  and  potassium 
metabisulfite  and  to  revoke  the  GRAS 
status  of  potassium  sulfite  and  soldium 
sulfite.  FT).\  reexamined  the  literature 
pertaining  to  the  use  of  sulfiting  agents 
in  foods  and  drugs  and  commissioned 
the  Federation  of  American  Societies  for 
Experimental  Biology  (FASEB)  to  review 
this  data. 

In  light  of  the  concern  about  the  use  of 
sulfiting  agenls,  ATF  published  in  the 
Federal  Register  of  September  24. 1984 
(49  FR  37527),  Notice  No.  543.  in  which 
ATF  proposes  to  revise  the  limitation 
prescribed  for  reiiduijl  sulfur  dioxide  in 
wine  from  the  presently  authorized  level 
of  350  parts  per  million  to  levels  of  125 
parts  per  million  in  low  solids  red  wine. 
175  parts  per  million  in  low  solid.s  white 
wine,  and  275  parts  per  million  in  high 
.solids  wines  with  5  grams  of  solids  per 
100  milliliters  being  proposed  as  the 
level  of  distinction  between  hiyh  solids 
and  low  solids  wines. 

In  the  preamble  of  T.D.  ATF-182 
which  also  appeared  in  the  September 
24. 1984.  issue  of  the  Federal  Register  (49 
tH  37510|.  ATF  states,  in  part,  that: 

At  the  present  lime,  there  is  insufficient 
scienlinc  data  to  ju.s!:fy  ATFs  delisting  of  the 
use  of  sulfiting  agents  in  the  Iredtmcnl  of 
wine.  Accordingly,  ATF  is  retaining  suifur 
iiioxide  as  an  autliorized  preservative  agent 
in  the  treatment  of  wint>.  However,  if  at  some 
future  date  the  U.S.  Food  and  Drug 
Administration  were  to  determine  that  the 
^^ulflting  of  foods  and  beverages  presents  a 
risk  to  public  health  and  requires  labeling 
disclosure.  ATF  would  promptly  propose  the 
disclosure  in  labeling  of  sulfur  dioxide  and 
sulfiting  agentj. 

In  the  April  3,  1985.  issue  of  the 
Federal  Register  (50  FR  13306),  the 
Commissioner  of  Food  and  Drugs  and 
the  Secretary  of  Health  and  Human 
Services  propose  amendment  of  the  food 
labeling  regulations  prescribed  in  Title 
21.  Code  of  Federal  Regulations.  Part 
101.  to  establish  10  parts  per  million  as 
the  level  of  measurable  d'jteclion  of  a 


sulfiting  agent  in  foods  and  beverages. 
FDA  proposes  that  where  the  level  of 
sulfur  dioxide  or  sulfiting  agent  equals 
or  exceeds  10  parts  per  million, 
expressed  as  total  sulfur  dioxide, 
disclosure  shall  be  made  in  labeling. 

In  the  preamble  of  this  proposal.  FDA 
states  that  "sulfiting  agents  have  been 
shown  to  produce  allergic-type 
responses  in  humans,  and  the  presence 
of  these  ingredients  in  food  may  have 
serious  health  implications  for  those 
persons  who  are  intolerant  of  sulfites." 
P'DA  states  further  that  "a  label 
declaration  of  sulfites  in  food  will 
enable  persons  intolerant  to  sulfites  to 
minimize  their  exposure  to  these 
ingredients." 

In  light  of  FDA's  rulemaking  proposal. 
ATF  believes  that  there  is  now  official 
recognition  of  evidence  linking  the 
presence  of  sulfur  dioxide  and  sulfiting 
agents  in  foods  and  beverages  to  a 
health  risk  for  a  small  precentage  of 
consumers.  Accordingly,  ATF  proposes 
to  air  the  issue  of  disclosure  of  the 
presence  of  sulfur  dioxide  or  of  a 
sulfiting  agent  on  the  label  of  a  beverage 
alcohol  product  in  which  sulfur  dioxide 
or  a  sulfiting  agent  is  present  at  a 
measureable  level  of  detection,  namely, 
10  parts  per  million  expressed  as  total 
sulfur  dioxide. 

Form  of  Disclosure 

The  form  of  disclosure  of  presevatives 
as  mandated  by  food  and  drug  law 
includes  the  specific  name  of  the 
sulfiting  agent  added  and  its  technical  or 
functional  effect,  e.g..  'Potassium 
metabisulfite  added  to  prevent 
oxidation"  or  "Sulfur  dioxide  added  as  a 
preservative." 

However.  ATF  believes,  in  light  of 
FDA's  concern  about  the  level  of 
sulfiting  agent  present  in  finished  foods 
and  beverages,  that  the  statement 
"Contains  sulfur  dioxide"  or  wording  of 
similar  import,  e.g..  "Contains  potassium 
metabisulfite"  or  "Contains  a  sulfiting 
a,.^ent".  constitutes  an  adequate  warning 
to  consumers  of  beverage  alcohol 
products  and  requires  a  label  revision 
resulting  in  a  minimal  impact  on 
suppliers  of  beverage  alcohol  products 
affected  by  this  proposal. 

ATF  has  no  objection  to  labels 
bearing  a  more  detailed  statement  such 
as  "This  product  contains  not  more  than 
(blank)  parts  per  million  total  sulfur 
dioxide  (added  as  a  preservative). " 

The  statement  disclosing  the  presence 
of  sulfur  dioxide  or  sulfiting  agent  shall 
be  truthful  and  appear  separate  and 
apart  from  any  other  descriptive  of 
informational  material.  Where  the  level 
of  sulfur  dioxide  or  sulfiting  agent 
present  in  the  finished  product  is 
disclosed  in  labeling,  such  statement 


shall  report  only  the  parts  per  million 
total  sulfur  dioxide. 

Transition  Period 

Implementation  of  a  final  rule 
requiring  disclosure  of  sulfiting  agents 
on  product  labels  would  requuire  a 
transition  period. 

For  foods  and  nonalcoholic  beverages, 
FDA  has  proposed  a  transition  period  of 
six  months  following  the  publication  of 
any  final  regulation.  FDA  proposes  a 
relatively  short  transition  period 
"because  information  about  the 
presence  of  sulfiting  agents  is  not  merely 
informative  but  is  necessary  to  protect 
the  health  of  sensitive  individuals."  In 
addition.  FDA's  proposal  constitutes  a 
clarification  of  existing  statutory  and 
regulatory  requirements. 

ATF  proposes  a  transition  period  of 
180  days  following  the  date  of 
publication  of  a  Treasury  decision  (final 
rule)  in  the  Federal  Register.  However. 
ATF  is  proposing  a  new  regulatory 
requirement  which,  if  adopted,  would 
require  revisions  of  the  labels  of  most 
wines  offered  for  sale  in  the  United 
States  and  to  a  lesser  extent  would 
require  revisions  to  the  labels  of  some 
malt  beverages  and  few,  if  any.  distilled 
spirits  products  offered  for  sale  in  the 
United  States.  On  and  after  the  effective 
date  of  any  final  rule,  the  label  of  a 
beverage  alcohol  product  affected  by 
the  requirement  for  disclosure  of 
residual  sulfur  dioxide  would  have  to 
bear  the  mandatory  statement  at  the 
time  of  its  removal  from  Internal 
Revenue  bond  or  from  U.S.  Customs 
bond. 

Method  of  Analysis 

Under  this  proposal,  the  detectable 
amount  of  a  sulfiting  agent  would  be  10 
or  more  parts  per  million,  expressed  as 
total  sulfur  dioxide,  in  the  finished 
beverage  alcohol  product  when  a 
sample  of  the  product  is  analyzed  using 
SS  20.123-20.125,  "Total  Sulfurous 
Acid,"  in  "Official  Methods  of  Analysis 
of  the  Association  of  Official  Analytical 
Chemists,"  14th  Ed.  (1984). 

A  copy  of  this  method  is  available 
from  the  Association  of  Official 
Analytical  Chemists,  P.O.  Box  540, 
Benjamin  Franklin  Station,  Washington, 
DC  20044. 

Public  Participation 

ATF  requests  comments  from  all 
interested  parties  regarding  this 
proposal.  Of  particular  interest  will  be 
comments  from  affected  industry 
members  in  which  specific  data  are 
presented  on  the  cost  burden  related  to 
adoption  of  this  proposal.  This  data 
should  include  costs  associated  with 
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iidditiunal  manpower  and  recordkeeping 
expenses  as  well  as  costs  relative  to  the 
printing  of  revised  labels  and  strip 
labels.  ATF  also  requests  comments 
regarding  the  proposed  form  of 
disclosure  and  the  feasibility  of  the  date 
proposed  for  implementation. 

All  comments  received  before  the 
(losing  date  of  the  comment  period  will 
be  carefully  considered.  Comments 
received  after  the  closing  date  and  too 
late  for  consideration  will  be  treated  as 
possible  suggestions  for  future  ATF 
action. 

After  consideration  of  all  comments 
and  suggestions.  ATF  may  issue  a 
Treasury  decision.  "Hie  proposals 
discussed  in  this  notice  may  be  modified 
due  to  the  comments  and  suggestions 
received  as  well  as  due  to  any  revision 
which  FDA  may  make  prior  to  issuance 
of  a  final  rule  in  Title  21.  Code  of 
Federal  Regulations.  Part  101. 

Disclosure  of  Comments 

ATF  will  not  recognize  any 
designation  of  material  in  comments  as 
confidential  or  not  to  be  disclosed.  Any 
material  that  the  commenter  considers 
to  be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comments.  The  name  of 
any  persons  submitting  comments  is  not 
exempt  from  disclosure. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  on  these  proposed 
regulations  should  submit  a  request,  in 
writing,  to  the  Director  within  the  60-day 
comment  period.  The  Director,  however, 
reserves  the  right  to  determine  whether 
in  light  of  all  circumstances  a  public 
hearing  should  be  held. 
Compliance  With  Executive  Order  12291 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  "major 
rule"  within  the  meaning  of  Executive 
Order  12291  of  February  17, 1981, 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more: 
it  will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603.  604)  are  not  applicable  to  this 
proposal  because  the  notice  of  proposed 


rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal 
will  not  impose,  or  otherwise  cause,  a 
significant  increase  in  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities.  The  proposal  is  not 
expected  to  have  significant  secondary 
or  incidental  effects  on  a  substantial 
number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  this  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

The  requirements  to  collect 
information  proposed  in  this  notice  have 
been  submitted  to  the  Office  of 
Maaagement  and  Budget  for  review 
underSfcc.  3504(h)  of  the  Paperwork 
RrducUon  Act  of  1980.  Pub.  L.  96-511.  44 
U.S.Q  Chapter  35.  Comments  relating  to 
ATF's  compliance  with  5  CFR  Part 
1320— Controlling  Paperwork  Burdens 
on  the  Public,  should  be  submitted  to: 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  ATF  Desk  Officer, 
Office  of  Management  and  Budget. 
Washington,  D.C.  20503. 

Drafting  Information 

The  authors  of  this  document  are 
Coordinators  Michael  ].  Breen  and 
lames  P.  Ficaretta  of  the  FAA,  Wine  and 
Beer  Branch,  Bureau  of  Alcohol. 
Tobacco  and  Firearms. 

List  of  Subjects 
27  CFR  Part  4 

Advertising,  Consumer  protection, 
Customs  duties  and  inspection.  Imports, 
Labeling,  Packaging  and  containers. 
Wine. 

27  CFR  Part  5 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Liquors,  Packaging  and 
.    containers. 

27  CFR  Part  7 

Advertising.  Beer,  Consumer 
protection.  Customs  duties  and 
inspection.  Imports,  Labeling. 


Authority  and  Issuance 
PART  4— [AMENDED] 

27  CFR  Part  4— Labeling  and 
Advertising  of  Wine  is  amended  as 
follows: 


Far.  1  The  authority  citation  for  27 
CFR  Part  4  continues  to  read  as  follows: 

Authority:  August  29. 1935.  Chapter  814. 
sec.  5.  49  Stat.  985.  as  amended  (27  U.S.C. 
206).  unless  otherwise  noted. 

Par.  la.  Section  4.32  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  reference  paragraph  (e) 
and  adding  a  new  paragraph  (e)  as 
follows: 

§  4.32    Mandatory  lal)el  information. 

(a)  Except  as  otherwise  provided  in 
paragraphs  (c).  (d)  and  (e)  of  this 
section,  there  shall  be  stated  on  the 
brand  label: 
•         .         *         *         • 

(e)  There  shall  be  stated  on  the  brand 
label  or  on  a  back  label,  separate  and 
apart  from  all  other  information,  the 
statement  "Contains  sulfur  dioxide"  or 
wording  of  similar  import  where  sulfur 
dioxide  or  a  sulfiting  agent  is  present  at 
a  level  of  10  or  more  parts  per  million, 
expressed  as  total  sulfur  dioxide. 

PART  5-1  AMENDED! 

27  CFR  Part  5— Labeling  and 
Advertising  of  Distilled  Spirits  is 
amended  as  follows: 

Par.  2.  The  authority  citation  for  27 
CFR  Part  5  is  revised  to  read  as  follows: 

Authority:  August  29. 1935.  Chapter  814. 
sec.  5,  49  Stat.  985.  as  amended  (27  U.S.C. 
206).  unless  otherwise  noted. 

Par.  2a.  Section  5.32  is  amended  to  add 
a  new  paragraph  (b)(6)  and  to 
redesignate  paragraphs  (b)  (6),  (7),  and 
(8)  as  paragraphs  (b)  (7).  (8).  and  (9). 
respectively,  as  follows: 

§  5.32    Mandatory  labet  Information. 

*         •         •         *         * 

(b)  On  the  brand  label  or  on  a  back 

label: 

.         •         •         *         * 

(6)  The  statement  "Contains  sulfur 
dioxide"  or  wording  of  similar  import 
where  sulfur  dioxide  or  a  sulfiting  agent 
is  present  at  a  level  of  10  or  more  parts 
per  million,  expressed  as  total  sulfur 

dioxide. 

.        •        •        •        * 

PART  7-1  AMENDED! 

27  CFR  Part  7— Labeling  and 
Advertising  of  Malt  Beverages  is 
amended  as  follows: 

Par.  3a.  The  authority  citation  for  27 
CFR  Part  7  continues  to  read  as  follows: 

Authority:  August  29. 1935.  Chapter  814. 
sec.  5,  49  Stat.  985,  as  amended  (27  U.S.C. 
206).  unless  otherwise  noted. 

Section  7.22  is  amended  by  adding 
new  paragraph  (b)(5)  as  follows: 
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S  7.22    Mandatory  label  information. 
•         •         «         •         • 

lb)  •  *  * 

(5)  The  statement  "Contains  sulfur 
dioxide"  or  wording  of  similar  import 
where  sulfur  dioxide  or  a  sulflting  agent 
is  present  at  a  level  of  10  or  more  part 
per  million,  expressed  as  total  sulfur 
dioxide. 

Signed.  April  15, 1985. 
Stephen  E.  Higgins. 
Dirixtor. 

Approved:  May  13.  1985 
Edward  T.  Stevenson. 

Acting  Assistant  Secretary  (Enforcement  and 
Operations). 
[FR  Doc.  85-15080  Filed  6-21-85:  8:45  am) 

•NJJNG  COOC  MIO-SI-M 


DEPARTMENT  OF  JUSTICE 

Parole  Commission 

28  CFR  Part  2 

Parole,  Release,  Supervision  and 
Recommitment  of  Prisoners,  Youth 
Offenders,  and  Juvenile  Deliquents; 
Proposed  Changes  in  Policy 
Guidelines 

Correction 

Doc.  85-13375.  beginning  on 
fge  24236  in  the  issue  of  Monday.  June 
IV  1985.  malte  the  following  correction: 
Or^age  24237.  in  the  first  column,  in  the 
fourdi  line  of  the  first  complete 
paragraph,  between  the  words  "the"  and 
"approtoriate"  insert  "prisoner's  good 
institutional  conduct).  Once  it  has 
calculated  the". 

aUUNQ  CODE  ISOS-OI-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  85-177;  RM-47721 

FM  Broadcast  Stations  In  Barstow,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  Action  taken  herein  proposes 
to  allot  Channel  217A  to  Barstow, 
California,  as  that  community's  first 
noncommercial  educational  FM 
broadcast  servic> .  in  response  to  a 
petition  filed  by  lie  First  Assembly  of 
God  Church. 

DATES:  Comments  must  be  filed  on  or 
before  August  9, 1985.  and  reply 
comments  on  or  before  August  26. 1985. 


ADDRESS:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  V.  Joyner,  Mass  Media  Bureau 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  . 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AuliMxity:  Sees.  4.  303.  48  Stat.,  as 
amended.  1066.  1082:  47  U.S.C.  154.  303. 

Proposed  Rule  Making 

In  the  matter  of  amendment  of  S  73.504(a). 
Table  of  Allotments.  Noncommercial 
Educational  FM  Broadcast  Stations  (Barstow. 
California):  MM  Docket  No.  85-177.  RM-1772. 

Adopted:  May  22, 1985. 

Released:  June  17, 1983. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  Before  the  Commission  for 
consideration  is  a  petition  for  rule 
making  filed  by  the  First  Assembly  of 
God  Church  ("petitioner"),  requesting 
the  allotment  of  Channel  217A  to 
Barstow,  California,  as  that  community's 
first  noncommercial  educational  FM 
broadcast  service.  Petitioner  states  that 
it  will  apply  for  the  channel. 

2.  A  staff  engineering  study  reveals 
that  Channel  217A  can  be  allotted  to 
Barstow  in  conformity  with  the 
minimum  distance  separation 
requirements  specified  in  §S  73.207(a) 
and  73.507(c)  of  the  Commission's  Rules. 
However,  since  Barstow  is  located 
within  320  kilometers  (199  miles)  of  the 
common  U.S.-Mexican  border,  the 
Commission  must  obtain  concurrence  in 
the  proposal. 

3.  Since  the  proposed  allotment  could 
provide  a  first  noncommercial 
educational  FM  broadcast  service  to 
Barstow,  California,  the  Commission 
believes  it  is  appropriate  to  elicit 
comments  on  the  proposal  to  amend  the 
noncommercial  educational  FM  Table  of 
Allotments,  S  73.504(a)  of  the 
Commission's  Rules,  as  follows: 


0«y 

CXmwmINo 

Prafam 

Propoaad 

Barstow.  CaMotraa 

21 7A 

4.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note.  A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 


5.  Interested  parties  may  file 
comments  on  or  before  August  9. 1989. 
and  reply  comments  on  or  before  August 
26. 1985,  and  are  advised  to  read  the 
Appendix  for  the  proper  procedures. 
Additionally,  a  copy  of  such  comments 
should  be  served  on  the  petitioners,  or 
their  counsel  or  consultant,  as  follows: 
George  M.  Malfi,  Esq.,  Farrand.  Malli  & 
Cooper,  701  Sutter  Street,  7th  Floor,  San 
Francisco,  CA  94109  (Counsel  for 
petitioner). 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  ot  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  Rules.  46  FR  11549, 
published  February  9, 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Nancy  V. 
Joyner,  Mass  Media  Bureau  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rulemaking, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 

Charles  Schott, 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(l],  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  SS  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments.  S  73.504(a)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 
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2.  Showing  Required.  Comments  arc 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and.  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments  (See 

§  1.420(d)  of  the  Commission'  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  It  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rules  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  'o  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 


other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW.,  Washington.  D.C. 
|FR  Doc.  85-15118  Filed  6-21-85  8:45  am) 
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47  CFR  Part  73 

(MM  Docket  No.  85-176;  RM-4934] 

FM  Broadcast  Stations  In  Tawas  City, 
Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  the 
substitution  of  Class  C2  Channel  284  for 
Channel  284A  at  Tawas  City,  Michigan, 
and  modification  of  the  Class  A  license 
for  Station  WKJC(FM)  in  response  to  a 
petition  filed  by  Carroll  Enterprises,  Inc. 
The  assignment  could  provided  Tawas 
City  with  a  first  Class  C2  assignment. 
DATES:  Comments  must  be  filed  on  or 
before  August  9, 1985,  and  reply 
comments  must  be  filed  on  or  before 
August  26, 1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303.  48  Stat.,  as 
amended.  1066. 1082;  47  U.S.C.  154,  303. 

Proposed  Rule  Making 

In  the  matter  of  amendment  of  §  73.202(b). 
Table  of  Allotments,  FM  Broadcast  Stations 
(Tawas  City,  Michigan);  MM  Docket  No.  85- 
176.  RM-4934. 

Adopted:  May  21, 1985. 

Released:  June  17, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  a 
petition  for  rule  making  filed  by  Carroll 
Enterprises,  Inc.'  ("petitioner"), 
requesting  the  substitution  of  FM 
Channel  284C2  for  Channel  284A  at 
Tawas  City.  Michigan,  and  modification 


of  its  license  for  Station  WKJC(FM)  to 
specify  operation  on  the  new  channel. 

2.  We  believe  the  petitioner's  proposal 
warrants  consideration.  The  channel 
can  be  assigned  in  compliance  with  the 
minimum  distance  separation 
requirements  provided  there  is  a  site 
restriction  24.9  kilometers  (15.5  miles) 
northwest  of  Tawas  City.  The  site 
restriction  will  prevent  a  short  spacing 
to  FM  Channel  283A*  (vacant),  Saginaw, 
Michigan,  and  Channel  285A.  Station 
WIDL  Caro.  Michigan.  In  addition,  we 
shall  propose  to  modify  the  license  of 
Station  WKJC(FM)  (Channel  284A)  as 
requested  by  petitioner,  to  specify 
operation  on  Channel  284C2.  However, 
in  conformity  with  Commission 
precedent,  should  another  party  indicate 
an  interest  in  the  Class  C2  allotment,  the 
modification  could  not  be  implemented 
unless  an  additional  equivalent  channel 
is  also  allotted.  See.  Modification  ofFM 
and  Testations  Licenses,  Docket  83- 
1148.  49  FR  34007.  published  August  28. 
1984. 

3.  Concurrence  of  the  Canadian 
government  is  required  since  Tawas 
City,  Michigan,  is  located  within  320 
kilometers  (199  miles)  of  the  common 
U.S.-Canadian  border. 

4.  In  order  to  provide  a  wide  coverage 
area  station  for  the  Tawas  City  area,  the 
Commission  proposes  to  amend  the  FM 
Table  of  Allotments.  §  73.202(b)  of  the 
Commission's  Rules,  as  follows: 


ChannalNo. 

Oly 

Present 

Proposed 

Tawas  City. 
Michigan. 

^9A.and284A 

269A.  and  284C2. 

5.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note:  A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

6.  Interested  parties  may  file 
comments  on  or  before  August  9. 1985. 
and  reply  comments  on  or  before  August 
26, 1985,  and  are  advised  to  read  the 
Appendix  for  the  proper  procedures. 
Additionally,  a  copy  of  such  comments 
should  be  served  on  the  petitioners,  or 
their  counsel  or  consultant,  as  follows: 
Christopher  D.  Imlay,  Booth.  Freret  & 
Imlay,  1920  N  Street  NW..  Suite  520, 
Washington,  D.C.  20036  (Counsel  for 
petitioner). 


'  Petitioner  is  tt>e  licensee  of  Station  WKIC(FM). 
Tawas  City,  Michigan. 


2  Channel  283A  was  recently  allotted  to  Saginaw, 
Michigan,  in  MM  Docket  84-231,  50  FR  3514. 
published  January  25. 1985. 
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7.  The  Commission  has  determined 
thjt  the  relevant  provisions  of  the 
Regulatorj  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.2112(b)  of  the  Commission's  rules. 
See.  Certification  that  section  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Appiv  to  Rule  Making  to  Amend 
§§  73.2021  b).  73.504  and  73.606(h)  of  the 
Commission's  Rule.s.  46  FR  11549. 
published  February  9. 1981. 

8.  For  further  inform.ttion  concerning 
this  proceeding,  contact  Kathleen 
Scheuerle.  Mass  Media  Bureau.  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Mdking  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  e\  parte  contacts  are 
prohibited  in  Commission  proceedings. 
S'jch  as  this  one,  which  involve  channel 
t  jsignments.  An  e.\  parte  contact  is  a 

r  iessage  (spoken  or  written)  concerning 
ti^e  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  Tded  the  comment,  to 
which  the  reply  is  directed  constitutes 
an  e.x  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commissinn. 

Cbaile*  Schotl. 

Chiff.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1).  303  (g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  §§  0.61,  0.204(b) 
and  0.283  of  the  Commissions  Rules,  it 
is  proposed  to  amend  the  F'M  Table  of 
Allotments,  5  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  m  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposals)  discussed  in 
the  Notice  of  Proposed  Rule  .Making  to 
which  this  Appendix  is  attached. 
rroponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  alloted  and,  if  authorized. 


to  build  a  station  promptly.  Failure  to 
file  may  lead  to  denial  of  the  request. 

3.  Cutoff  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  ivill  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
com.ments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comment.';: 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parlies  misst  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street. 
NW..  Washington.  D.C. 

|FR  Doc.  85-15119  Filed  6-21-85;  8;45  am) 
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47  CFR  Part  73 

IMM  DocKet  No.  85-180;  RM-47731 

FM  Broadcast  Stations  in  Butte,  MT 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  the 
allotment  of  F.M  Channel  224A  to  Butte, 
Montana,  in  response  to  a  petition  filed 
by  Ronald  J.  Huckcby  and  John  D. 
|acobs.  The  allotment  of  Channel  224A 
to  Butte  could  provide  a  third  FM 
broadcast  service  to  that  community, 

DATES:  Comments  must  be  filed  on  or 
before  August  9, 1985.  and  reply 
comments  on  or  before  August  26, 1985. 

ADDRESS:  Federal  Communications 
Conimissinn,  Washington.  DC.  20554. 

FOR  FURTHER  INFORMATION  CONTACr. 

Kathleen  Scheuerle.  Mass  Media 
Bure.iu.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303.  48  Stat.,  as 
amended.  1066.  1082;  47  US  C.  154.  303. 

Proposed  Rule  Making 

In  the  matltr  of  amendment  of  i  73.202(b), 
Table  of  Allotments,  KM  Broadcast  Stations 
(Butte.  Montana);  MM  Docket  No.  85-180, 
R.M-4773. 

Adopted:  May  21. 1985. 

Released:  |unc  17. 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  A  petition  for  rule  making  has  been 
filed  by  Ronald  ).  Huckcby  and  John  D. 
Jacobs  ( 'petitioner  "),  requesting  the 
allotment  of  FM  Channel  224A  to  Butte. 
Montana,  as  that  community's  third  FM 
service.  Petitioner  has  expressed  an 
interest  in  applying  for  the  channel,  if 
alloted.  The  channel  can  be  allocated  in 
compliance  with  the  minimum  distance 
separation  requirements  of  §  73.207  of 
the  Commission's  Rules. 

2.  In  view  of  the  fact  that  the  proposed 
allotment  could  provide  a  third  FM 
service  to  Butte,  the  Commission 
believes  it  is  appropriate  to  propose 
amending  the  FKI  Table  of  Allotments, 

!  73.202(b)  of  the  Commission's  Rules, 
with  respect  to  that  community,  as 
follows: 


ChanntNo 

i 

I 

i         PropoMd 

1 

C«v 

Bum.  MT 

231  and  238 

!  224A.  231.an<l 

1    23a. 
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3.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showing  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note.  A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

4.  Interested  parties  may  file 
comments  on  or  before  August  9, 1985. 
and  reply  comments  on  or  before  August 
26, 1985,  and  are  advised  to  read  the 
Appendix  for  the  proper  procedures.  A 
copy  of  such  comments  should  be 
served  on  the  petitioner  as  follows: 
Ronald  J.  Huckeby,  John  D.  Jacobs,  122 
Siar  Lane,  Butte,  Montana  59701. 

5.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

S  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b),  73.504  and  73.606(b)  of  the 
Commission's  Rules.  46  FR  11549, 
published  February  9, 1981. 

6.  For  further  information  concerning 
this  proceeding,  contact  Kathleen 
Scheuerle.  Mass  Media  Bureau,  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communicalions  Commission. 
Charles  Schott. 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 


Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1),  303(g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §§0.61.  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 


Allotments,  §  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial' comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Ser\ic,e.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  oe 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420  (a),  (b)  and  (c)  of 
the  Commissions  Rules.) 


5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
Tilings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street 
NW.,  Washington,  D.C. 

(FR  Doc.  85-15122  Filed  6-21-85;  8:45  am] 

WLLINO  CODE  6712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  65-181;  RM-475S] 

FM  Broadcast  Stations  in  Port  Isabel, 
TX 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  Action  taken  herein,  at  the 
request  of  Jaime  Martinez,  proposes  the 
allotment  of  Channel  271A  to  Port 
Isabel,  Texas,  as  that  community's 
second  FM  allocation. 
DATES:  Comments  must  be  filed  on  or 
before  August  9, 1985  and  reply 
comments  on  or  before  August  26, 1985. 
address:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  part  73 

Radio  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303.  48  stat..  as 
amended,  1066, 1082;  47  U.S.C.  154.  303. 

Proposed  Rule  Making 

In  the  matter  of  amendment  of  {  73.202(b), 
Table  of  Allotments.  FM  Broadcast  Stations 
(Port  Isabel,  Texas);  MM  Docket  No.  85-181, 
RM-4755. 

Adopted:  May  21. 1985. 

Released:  )une  17. 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  a  petition  for  rule  making 
filed  by  Jaime  Martinez  ("petitioner"), 
requesting  the  allotment  of  FM  Channel 
272A  to  Port  Isabel,  Texas,  as  that 
community's  second  FM  channel.' 


'  Recently  in  the  First  Report  and  Order  in  MM 
Docket  No.  84-231.  50  FR  3514.  published  January 
25. 1985.  Channel  266A  was  allotted  to  Port  Isabel. 
Texas. 


Cont'nued 
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Although  the  petitioner  submitted 
infornidlion  in  support  of  the  proposal 
he  failed  to  express  an  intention  to 
apply  for  the  channel,  if  allotted. 
Therefore,  he  is  requested  to  do  so  in  his 
comments. 

2.  A  staff  engineering  study  reveals 
that  Channel  272A  connot  be  allotted  to 
Port  Isabel  in  compliance  with  our 
minimum  spacing  requirements.* 
However.  Channel  271A  is  available  to 
Port  Isabel  in  compliance  with  S  73.207 
of  the  Commission's  Rules.  Since  Port 
Isabel  is  located  within  320  kilometers 
(199  miles)  of  the  U.S.-Mexican  border, 
the  propo.sal  requires  concurrence  by 
the  Mexican  government. 

3.  In  view  of  the  fact  that  the  proposed 
allotment  could  provide  a  second  f^ 
channel  to  Port  Isabel,  the  Commission 
believes  it  is  appropriate  to  propose 
amending  the  FM  Table  of  Allotments. 

§  73.202(b)  of  the  Commissions  Rules, 
with  respect  to  the  following  community: 


oi* 


Clian>N<No 


Pol  Isabel  TX. 


jeSA     2«6A  «id  27tA. 


4.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

5.  Interested  parties  may  file 
comments  on  or  before  August  9.  1985 
and  reply  comments  on  or  before  August 
26. 1985  and  are  advised  to  read  the 
Appendix  for  the  proper  procedures. 
Additionally,  a  copy  of  such  comments 
should  be  served  on  the  petitioners,  or 
their  counsel  or  consultant,  as  follows: 
laimg^artinez.  Valley  Broadcast 
Engineering,  Inc..  P.O.  Box  3087. 
Flarlingen,  Texas  78551. 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments. 

§  73.202(b)  of  the  Commissions  Rules. 
See.  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.6061b)  of  the 
Commission's  Rules.  46  FR  11549. 
published  February  9. 1981. 
7.  For  further  information  concerning 


-There  is  .1  62.5  km  |38 8  miles)  short  spiininj;  to 
Channel  2~3  at  Rrynusa.  TaiDHiilip.is.  Mfxuii. 


this  proceeding,  contact  Patricia 
Ravvlin^s.  Mass  Media  Bureau.  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  <v  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constutules 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communicdtions  Commission. 

Charles  Schott. 

Chii^f.  Policy  and  Rules  Division,  Muss  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i).  5(d)(1).  303(g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  S§  0.61.  0.204(b) 
and  0.283  of  the  Commissions  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments.  S  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  alloted  and.  if  authorized, 
to  build  a  station  promptly.  Failure  to 
file  may  lead  to  denial  of  the  request. 

3.  Cutoff  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 


if  advanced  in  reply  comments.  (Si?e 
Section  1.420(d)  of  the  Commission  s 
Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filling  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompained  by  a  certificate  of 
service.  (See  §  1.420(a).  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations, 
and  original  and  four  copies  of  all 
comments,  reply  comments,  pleadings, 
briefs,  or  other  documents  shall  be 
furnished  the  Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
I  arties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters.  1919  M  Street 
NW..  Washington,  DC. 

|KR  Uoc.  85-15123  Filed  6-21-85;  8:45  am] 

BILUNG  CODE  67t2-«t-M 


47  CFR  Part  73 

(MM  Docket  85-179;  RM-4870] 

TV  Broadcast  Stations  In 
Fredericksburg,  TX 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


summary:  TI 
assis^nment  ( 
to  Fredericks 
a  petition  fll( 
that  commur 
assignment, 
must  be  chai 
Midland,  Te 

DATES:  Com 

before  Augu 
iiomments  oi 

ADDRESS:  Ft 

Commission 

FOR  FURTHEI 

U.  Uavid  VV( 
(202)  634-65 

SUPPLEMEN1 

List  of  Subjl 

lelevisioi 

The  authc 

continues  to 

Aulhority:  I 

iiiupnihd,  IW 

Proposed  Ri 
Show  Caust 


I 

Federal  Register  /  Vol.  50,  No.  121  /  Monday.  |une  24,  1985  /  Proposed  Rules 


26009 


summary:  This  action  proposes  the 
assignment  of  VHF  television  Channel  2 
to  Fredericksburg.  Texas,  in  response  to 
a  petition  filed  by  Steven  D.  King,  as 
that  community's  first  Itlevision 
assignment.  In  additioa  channel  offsiJis 
must  be  changed  at  Amarillo  and 
Midland,  Texas. 

DATES:  Comments  must  be  filed  on  or 
before  August  9, 1985,  and  reply 
comments  on  or  before  August  26. 1985. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  U.C.  20.554. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.  David  Weston,  Mass  Media  Bureau, 
I  L'n2)  6.14-6530. 
SUPPLEMENTARY  INFORMATION: 

Ust  of  Subjects  in  47  CFR  Part  73 

I  elevision  broadcasting. 
The  authority  citation  for  Pari  73 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303.  «B  Stals..  as 
aiiicndtd.  1066,  1082;  47  U.S.C.  154,  303. 

Proposed  Rule  Making  and  Order  To 
Show  Cause  I 

In  the  matter  of  amendment  of  §  73.606(b). 
Tal)le  of  Assignments.  TV  Broadcast  Stations 
IKredtricksburg.  Texas):  MM  Docket  No.  R!i- 
17<».  RM-4870. 

Adopted:  May  22,  1985. 

R(l(  ased:  |une  17. 1985i 

Ily  the  Chief,  Pohcy  an4  Rules  Division. 

1.  Before  the  Commission  is  a  petition 
for  rule  making  filed  by  Steven  D.  King 

( 'petitioner")  requesting  the  assignment 
of  VHF  television  Channel  2  to 
Fredericksburg,  Texas,  as  that 
community's  first  commercial  television 
assignment.  Petitioner  has  filed 
information  in  support  of  the  proposal 
and  indicated  an  inten^st  in  applying  for 
the  channel,  if  assigned. 

2.  Fredericksburg  (population  6,412),' 
seat  of  Gillespie  County  (population 
13,532)  is  located  in  central  Texas 
approximately  120  kilometers  (75  miles) 
west  of  Austin.  Texas.  The  proposed 
assignment  can  be  made  in  compliance 
with  the  minimum  distance  separation 
and  other  technical  requirements 
provided  offset  changes  are  made  for 
Station  KMID-TV.  Channel  2.  Midland. 
Texas,  from  "minus"  to  "plus"  and  for 
unused  but  applied-for  Channel  "2, 
Amarillo,  Texas,^  from  "plus"  to 

"minus  ".  Since  Fredericksburg  and 
Midland,  Texas,  are  within  400 
kilometers  (250  miles)  of  the  U.S.- 
Mexico border,  Mexican  concurrence  is 


required  for  the  assignment  and  the 
change  in  offset  at  Midland. 

3.  the  ultimate  permittee  of  Channel  2. 
Fredericksburg,  Texas,  as  a  condition  of 
the  assignment  of  that  channel  to 
Fredericksburg,  will  be  required  to 
reimburse  the  licensee  of  Station  KMID- 
TV,  Channel  2,  Midland,  Texas,  for 
reasonable  expenses  incurred  as  a  result 
of  the  change  in  offset. 

4.  In  view  of  the  foregoing  and  the  fact 
that  the  proposed  assignment  could 
provide  a  first  television  assignment  to 
Fredericksburg,  Texas,  the  Commission 
believes  it  appropriate  to  propose 
amending  the  Television  Table  of 
Assignments,  §  73.606(b)  of  the 
Commission's  Rules,  as  follows: 


'  Population  f.«ures  are  eiilracted  from  the  19fiO 


1" 
I.'  S.  Ccnu«.  I 

■Tht  applicants  for  Chunnd  "2.  Amarillo.  To\iis. 

.in.:  Family  .Media.  Inc.  IBPffl-SaiOTKH):  and 

Amarillo  junior  College  Dislritt  (BPF.T-B31219KM). 


5.  Accordingly,  it  is  ordered.  That 
pursuant  to  Section  316(a)  of  the 
Communications  Act  of  1934,  as 
amended,  Telepictures  Broadcasting 
Corporation  ("Telepictures"),  bcensee  of 
Station  KMID-TV.  Midland.  Texas,  shall 
show  cause  why  its  license  should  not 
be  modified  to  specify  operation  on 
Channel  2  -  proposed  herein  instead  of 
the  present  Channel  2  +  . 

6.  Pursuant  to  §1.87  of  the 
Commission's  Rules,  Telepictures  may, 
not  later  than  August  9, 1985,  request 
that  a  hearing  be  held  on  the  proposed 
modification.  Pursuant  to  §  1.87(f),  if  the 
right  to  request  a  hearing  is  waived, 
Telepictures  may,  not  later  than  August 
9. 1985.  file  a  written  statement  showing 
the  particularity  who  its  license  should 
not  be  modified  as  proposed  in  the 
Order  to  Show  Cause.  In  this  case,  the 
Commission  may  call  upon  Telepictures 
to  furnish  additional  information, 
designate  the  matter  for  hearing,  or 
issue,  without  further  proceedings,  an 
Order  modifying  the  license  as  provided 
in  the  Order  to  Show  Cause.  If  the  right 
to  request  a  hearing  is  waived  and  no 
written  statement  is  filed  by  the  date 
referred  to  above,  Telepictures  will  be 
deemed  to  have  consented  to  the 
modifications  as  proposed  in  the  Order 
to  Show  Cause  and  a  final  Order  will  be 
issued  by  the  Commission  if  the  above- 
mentioned  channel  modifications  are 
ultimately  found  to  be  in  the  public 
interest. 

7.  It  is  further  ordered.  That  the 
Secretary  shall  send  a  copy  of  this 
notice  of  proposed  rule  making  and 
order  to  show  cause  by  certified  mail. 


return  leceipt  requested,  to  Telepictures 
Bioadcasling  Corporation,  15303, 
V«'ntura  Boulevard,  Sherman  Oaks. 
California,  91403:  Family  Media,  Inc. 
1700  Duncan,  Pampas,  Texas  79178;  and 
Amarillo  Junior  College  District.  P.O. 
Box  447.  Amarillo.  Texas.  79178. 

8.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

9.  Interested  parties  may  file 
comments  on  or  before  August  9, 1985, 
and  reply  comments  on  or  before  August 
26, 1985,  and  are  advised  to  read  the 
Appendix  for  the  proper  procedures. 
Additionally,  a  copy  of  such  comments 
should  be  served  on  the  petitioners,  or 
their  counsel  or  consultant,  as  follows: 
Steven  D.  King,  P.O.  Box  90357,  Atlanta. 
Georgia  30364. 

10.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  TV  Table  of  Assignments. 

§  73.606(b)  of  the  Commission's  Rules. 
See.  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(bl.  73.504  and  73.606(b)  of  the 
Commissions  Rules.  46 FR  11549. 
published  February  9. 1981. 

11.  For  further  information  concerning 
this  proceeding,  contact  D.  David 
Weston,  Mass  Media  Bureau,  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice    . 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  e.v  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 
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Federal  Communications  Commission. 
Charles  Schott, 

Chie^.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(e)(1),  303(g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §§  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  TV  Table  of 
Assignments,  §  73.606(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and.  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rul^  Making  to  which  this 
Appendix  is  attached.  All  submissions 


by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420(a).  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street 
NW.,  Washington.  D.C. 

[FR  Doc.  85-15121  Filed  6-21-«5;  8:45  afii) 

BILLING  CODE  •712-Of-M 


47  CFR  Part  73 

(MM  Docket  No.  85-174;  RM-48761 

TV  Broadcast  Stations  in  St.  George, 
UT 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  action  proposes  the 
assignment  of  VHF  television  Channel 
12  to  St.  George,  Utah,  in  response  to  a 
petition  filed  by  Steven  D.  King,  as  that 
community's  first  commercial  television 
assignment. 

DATES:  Comments  must  be  filed  on  or 
before  August  9. 1985.  and  reply 
comments  on  or  before  August  26, 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
D.  David  Weston,  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303.  48  stal..  as 
amended.  1066.  1082;  47  U.S.C.  154.  303. 

Proposed  Rule  Making 

In  the  matter  of  amendment  of  S  73.606(b). 
Table  of  Assignments.  TV  Broadcast  Stations 


(St.  George.  Utah):  MM  Docket  No.  85-174. 
RM-4876. 

Adopted:  May  21. 1985. 

Released:  June  17, 1905. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  A  petition  for  rule  making  has  been 
filed  by  Steven  D.  King  ( 'petitioner") 
requesting  the  assignment  of  VHF  TV 
Channel  12  to  St.  George,  Utah,  as  that 
community's  first  commercial  television 
assignment.  Petitioner  submitted 
information  in  support  of  the  proposal 
and  indicated  his  interest  in  applying  for 
the  channel,  if  assigned. 

2.  St.  George  (population  11,350), •  seat 
of  Washington  County  (population 
26,065),  is  located  in  southwestern  Utah, 
approximately  170  kilometers  (110  miles) 
northeast  of  Las  Vegas,  Nevada.  A  staff 
engineering  study  reveals  that  VHF 
television  Channel  12  can  be  assigned  to 
St.  George  consistent  with  the  minimum 
distance  separation  requirements  of 

§  73.610  of  the  Commission's  Rules. 

3.  In  view  of  the  above  considerations, 
we  believe  the  petitioner's  proposal 
warrants  consideration  since  it  could 
provide  a  first  commercial  television 
service  to  St.  George,  Utah.  Therefore, 
we  shall  propose  to  amend  the 
Television  Table  of  Assignments, 

S  73.606(b)  of  the  Commission's  Rules, 
as  follows: 


City 


St  George.  UT 


Channel  No 


PvoionI 


Proposed 


12  and  '18— 


4.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  Note: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

5.  Interested  parties  may  file 
comments  on  or  before  August  9, 1985, 
and  reply  comments  on  or  before  August 
26, 1985,  and  are  advised  to  read  the 
Appendix  for  the  proper  procedures. 
Additionally,  a  copy  of  such  comments 
should  be  served  on  the  petitioners,  or 
their  counsel  or  consultant  as  follows: 
Steven  D.  King.  P.O.  Box  90357.  Atlanta. 
Georgia  30364  (petitioner). 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  TV  Table  of  Assignments, 


'  Population  figures  are  extracted  from  the  1980 
U.S.  Census. 
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rom  the  1980 


§  73.606(b)  of  the  Commission's  Rules. 
See.  Certification  that  sections  603  and 
60-4  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
i}l;  73.2021b).  73.504  and  73.606(b)  of  the 
Commissions  Rules.  48  F.R.  11549. 
published  February  9. 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  D.  David 
Weston,  Mass  Media  Bureau.  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  of  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contracts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
Hssignments.  An  ex  parte  contract  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
bo  considered  in  the  proceeding. 

hVdpral  Communications  Commission. 
Charles  Schott, 

Clticf.  Policy  and  Rules  l^ixision.  Mass  Mudiu 
Pureim. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4{i),  5(c)(1),  303(g)  and  (r)  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  §§0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  TV  Table  of 
Assignments.  §  73.606(b)  of  the 
Commissions  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  the  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(9)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request 


3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  ot  be  considered  if 
ad\anced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420(a),  (b)  and  (c)  of  the 
Commission's  Rules ) 

5.  Number  of  Cot-ies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commissions  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commissions  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW..  Washington,  D.C. 

|FR  Doc.  85-15117  Filed  6-21-85:  8:45  am] 
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47  CFR  Part  73 

IMM  Docket  No.  8S-178;  RM-49161 

TV  Broadcast  Stations  in  Mayville,  Wl 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule.  


summary:  Action  taken  herein  proposes 
the  assignment  of  UHF  TV  Channel  52 
to  Mayville,  Wisconsin,  as  that 
community's  first  commercial  television 
service,  at  the  request  of  The  Pacer 
Television  Company. 
dates:  Comments  must  be  filed  on  or 
before  August  9, 1985,  and  reply 
comments  on  or  before  August  26, 1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  Mass  Media  Bureau. 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
The  authority  citation  for  Part  73         ' 
continues  to  read  as  follows: 

Auttiority:  Sees.  4,  303,  48  Stat.,  as 
amended.  1066. 1082:  47  U.S.C.  154.  303. 

Proposed  Rule  Making 

In  the  matter  of  amendment  of  S  73.206(b), 
Table  of  Assignments,  TV  Broadcast  Stations 
(Mavville.  Wisconsin):  MM  Docket  No.  85- 
178.RM-4916. 

Adopted:  May  22. 1985. 

Released:  June  17, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  A  petition  for  rule  making  was  filed 
by  The  Pacer  Television  Company 
(•'petitioner"),  requesting  the  assignment 
of  UHF  Television  Channel  52  to 
Mayville,  Wisconsin,  as  that 
community's  first  commercial  television 
service.  Petitioner  stated  an  intention  to 
apply  for  the  channel,  if  assigned.  The 
assignment  can  be  made  in  compliance 
with  the  minimum  distance  separation 
requirements. 

2.  Mayville  (population  4.333)'  in 
Dodge  County  (population  75,064)  is 
located  in  southeastern  Wisconsin 
approximately  75  kilometers  (45  miles) 
northwest  of  Milwaukee. 

3.  In  view  of  the  fact  that  the  proposed 
assignment  could  provide  a  first  local 
television  service  to  Mayville,  the 
Commission  believes  it  is  in  the  public 
interest  to  seek  comments  on  the 
proposal  to  amend  the  TV  Table  of 
Assignments.  §  73.606(b)  of  the 
Commission's  Rules,  for  the  following 
community: 
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C*y 


Channel  No 


S2 


4.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note^A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  .Appendix 
before  a  channel  will  be  assigned. 

5.  Interested  parties  may  file 
comments  on  or  before  August  9. 1985. 
and  reply  comments  on  or  before  August 
26. 1985.  and  arc  advised  to  read  the 
Appendix  for  the  proper  procedures. 
Additionally,  a  copy  of  such  comments 
should  be  ser\'ed  on  the  petitioners,  or 
their  counsel  or  consulidnt  as  follows: 
Lyie  Robert  Evans.  Broadcast 
Engineering  Consultant.  1145  Pine 
Street.  Green  Bay.  WI  54301  (Consultant 
for  Petitioner). 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

S  73.606(b)  of  the  Commission's  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  Rules.  46  FR  11549. 
published  February  9. 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Patricia 
Rawlings.  Mass  Media  Bureau.  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 


Federal  Communications  Commission. 

Charles  Schott. 

Chief.  Policy  and  Rules  Division.  Mass  .Media 

Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i).  5(e)(1),  303(g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §§0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  TV  Table  of 
Assignments.  §  73.606(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and.  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 


action  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service  (See  §  1.420(a).  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street. 
NW..  Washington.  D.C. 

|FR  Doc.  85-15120  Filed  6-21-85;  8:45  am) 
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47  CFR  Part  97 

IPn  Docket  No.  85-196;  FCC  85-3131 

Amendment  of  the  Rules  To  Permit  the 
Maintenance  of  Pools  of  Questions  for 
Amateur  Operator  Examinations 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
allow  Volunteer-Examiner  Coordinators 
(VEC's)  instead  of  the  FCC  to  maintain 
the  question  pools  for  each  written 
examination  element  under  the  amateur 
operator  volunteer  examination 
program.  This  action  is  being  proposed 
because  it  is  no  longer  necessary  for  the 
FCC  to  continue  this  function  in  an 
otherwise  all-volunteer  program. 
DATE:  Comments  are  due  by  August  30, 
1985  and  replies  by  September  30, 1985. 
ADDRESS:  Federal  Communications 
Commission.  1919  M  Street.  N.W.. 
Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  |.  Borkowski,  Private  Radio  Bureau. 
Washington.  DC.  20554.  (202)  632-4964. 
SUPPLEMENTARY  INFORMATION:  . 

List  of  Subjects  in  47  CFR  Part  97 

Amateur  radio.  Examinations.  Radio 
broadcasting. 

In  the  matter  of  Amendment  of  Part  97  of 
the  Commission's  Rules  to  Permit  Volunteer- 
Fxaminer  Coordinators  (VEC's  )  to  Maintain 


Notice  of  P 
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Pools  of  Questions  for  Amaleur  Operator 
FAaminations;  PR  Docket  No.  85-196.  FCC  8.=V- 
313. 

Notice  of  Proposed  Rule  Making 

Adopted:  June  12. 1985 
Release:  |unc  18. 1985. 
By  the  Commission. 

1.  The  volunteer  examination  system 
for  amateur  licenses  above  the  Novice 
Class  went  into  effect  December  1, 1983. 
Report  and  Order,  PR  Docket  No.  83-27. 
47  FR  45652,  October  6, 1983.  The  system 
was  adopted  to  implement  legislation 
designed  to  maximize  the  number  of 
amateur  operator  examination 
opportunities,  which  had  been  recently 
limited  due  to  Commission  resource  and 
personnel  reductions.  See  47  U.S.C. 
154(f)(4).  As  part  of  our  continuing 
regulatory  review  we  are  issuing  this 
Notice  of  Proposed  Rule  Making  to 
determine  whether  certain  examination 
functions  we  retained  in  initial 
implementation  of  this  legislation  may 
now  be  assumed  by  amateur  volunteer 
organizations. 

2.  Under  the  Report  and  Order  in  PR 
Docket  No.  83-27,  supra,  each  written 
examination  element  was  to  be  designed 
by  the  FCC  from  the  publicly  available 
FCC-approved  question  pool  for  that 
element.  On  reconsideration  in  this 
docket.  Volunteer-Examiner 
Coordinators  (VEC's)  were  given  the 
function  of  designing  the  written 
examination  elements.  Starting  January 
1. 1987,  both  VEC's  and  volunteer 
examiners  may  design  written 
examination  elements.  See 
Memorandum  Opinion  and  Order,  PR 
Docket  No.  83-27,  49  FR  30310.  July  30. 
1984. 

3.  Currently,  the  FCC  maintains  and 
annually  updates  the  question  pools  for 
each  of  the  written  examination 
elements  (Elements  2.  3.  4(A)  and  4(B)). 
These  pools  are  published  by  the  FCC 
and  made  available  to  the  public  as  PR 
Bulletins  1035  A.  B,  C  and  D.  Individual 
amateur  operators  may  submit 
suggested  questions  for  these  pools  to 
the  FCC,  as  prescribed  in  the  Study 
Guide  for  FCC  Amateur  Radio  Operator 
License  Examinations,  PR  Bulletin  1035. 
VEC's  annually  report  to  the  FCC  on  the 
efficacy  of  the  questions  in  the  question 
pools. 

4.  A  VEC  designs  a  written 
examination  element  by  choosing 
questions  from  the  FCC-issued  pool  for 
that  element.  Volunteer  examiners 
administer  the  examination  element  in 
that  form  to  applicants  for  amateur 
operator  licenses.  In  less  than  two  years 
volunteer  examiners  will  also  be 
permitted  to  choose  the  questions  from 
the  FCC-issued  pools  to  design  a 
particular  written  examination  element. 


5.  It  appears  that  it  is  unnecessary  for 
us  to  continue  to  be  the  source  of 
question  pools  for  written  examination 
elements.  Our  maintenance  of  these 
question  pools  is  now  mainly  a  custodial 
function.  Changes  are  made  primarily 
from  the  suggestions  of  the  VEC's. 
VEC's  with  hands-on  experience  at 
coordination  of  the  administration  and 
preparation  of  amateur  operator 
examinations  appear  at  least  as  well 
suited  as  we  are  to  maintain  the 
question  pools  for  each  written 
examination  element.  PR  Bulletin  1035 
will  continue  to  be  the  syllabus  for 
construction  of  the  question  pools  and 
examination  elements.  The  syllabus 
insures  sufficient  control  and  uniformity 
so  that  only  qualified  applicants  pass 
the  examinations. 

6.  We  ai-e  therefore  proposing  rule 
changes  which  would  abolish  PR 
Bulletins  1035  A.  B,  C,  and  D  and  instead 
vest  VEC's  with  the  duty  to  maintain 
publicly  available  question  pools  for  the 
examinaton  elements.  The  rules 
proposed  would  allow  VEC's  to  start 
with  current  question  pools  artd  then 
supplement  them  with  recommendations 
from  qualified  amateur  radio  operators. 
We  propose  to  permit  ama'eur  operators 
to  recommend  question  changes  to  any 
recognized  VEC. 

7.  We  currently  write  the  questions  in 
each  question  pool  in  a  manner  that 
permits  the  designer  of  the  examination 
to  choose  whatever  format  (essay, 
multiple  choice,  fill-in-the-blank,  or 
multi-purpose)  is  desired.  We  expect 
that  VEC's  under  the  proposed  program 
would  publish  question  pools  with 
similar  flexibility,  but  we  do  not  propose 
to  require  them  to  do  so. 

8.  We  would  require  that  each  VEC's 
question  pools  be  publicly  available. 
These  pools  are  currently  publicly 
available  and  act  as  a  valuable  study 
tool.  Their  availability  does  not  appear 
to  appreciably  accelerate  current  pass 
rates.  Moreover,  volunteer  examiners 
preparing  and  administering 
examinations  for  the  Novice  Class  will 
continue  to  need  a  pool  of  Element  2 
questions  from  which  to  design  their 
examinations.  Additionally,  under  the 
current  rules  volunteer  examiners 
preparing  and  administering 
examinations  above  the  Novice  class 
would  need  these  pools  for  all  written 
elements  starling  January  1, 1987  for 
their  design  of  written  examinations. 

9.  Since  we  have  already  decided  to 
allow  volunteer  examiners  to  design 
written  examinations,  and  since  transfer 
of  the  question  pool  maintenance 
function  provides  an  immediate 
infrastructure  which  accommodates  this 
intent,  we  see  no  reason  to  further  delay 
examiners'  entry  into  the  design  process. 


We  propose  accelerating  their  January  1. 
f987  entry  to  the  design  process  to  a 
date  consistent  with  the  effective  date  of 
these  rules.  Volunteer  examiners  would 
be  able  to  choose  whether  to  make  their 
own  examination  designs  or  to  use  those 
provided  by  their  VEC.  Both  VEC's  and 
volunteer  examiners  would  be  required 
to  keep  examination  designs  in 
confidence. 

10.  The  proposed  rules  include  a 
requirement  that  VEC  question  pools 
exceed  the  number  of  questions  used  for 
any  one  examination  element  by  a 
factor  of  ten  in  order  to  continue  to 
minimize  the  likelihood  of  any  abuse  of 
the  examination  process  by  rote 
memorization  of  publicly  available 
questions.  See  Report  and  Order.  PR 
Docket  No.  83-27,  supra  at  para.  55.  The 
FCC-imposed  algorithms  for  each 
element  which  would  be  abolished 
along  with  PR  Bulletins  1035  A,  B,  C,  and 
D  would  be  replaced  with  publicly 
available  VEC  algorithms  representative 
of  the  syllabi  in  and  based  upon  the 
requirements  of  PR  Bulletin  1035.  We 
expect  to  specify  the  number  of 
questions  required  for  each  written 
examination  element  in  our  Instructions 
to  the  VEC's.  In  the  near  future,  we  do 
not  expect  to  deviate  from  the  current 
requirements;  twenty  questions  for 
Element  2.  fifty  questions  for  Element  3. 
fifty  questions  for  Element  4(A)  and 
forty  questions  for  Element  4(B). 

11.  Accordingly,  rules  to  transfer  the 
function  of  maintenance  of  question 
pools  for  amateur  operator  written 
examination  elements  from  the  FCC  to 
VEC's  are  proposed  as  set  forth  in  the 
attached  Appendix.  We  are  also 
proposing  to  amend  paragraph  (a)  of 

§  97.29  to  clarify  that  it  applies  both  to 
the  Novice  and  above-Novice  volunteer 
examination  programs  and  that 
examiners  are  responsible  (as  part  of 
their  duty  to  grade  the  examinations)  for 
determining  the  correct  answer  to  each 
question. 

Other  Matters  ; 

12.  For  purposes  of  this  non-restricted 
notice  and  comment  rule  making 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  rule  making 
until  the  time  a  public  notice  is  issued 
stating  that  a  substantive  disposition  of 
the  matter  is  to  be  considered  at  a 
forthcoming  meeting  or  until  a  final 
order  disposing  of  the  matter  is  adopted 
by  the  Commission,  whichever  is  earlier. 
In  general,  an  ex  parte  presentation  is 
any  written  or  oral  communication 
(other  than  formal  written  comments/ 
pleadings  and  formal  oral  arguments) 
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between  a  person  outside  the 
Commission  dnd  a  Commissioner  or  a 
member  of  the  Commissions  staff  which 
addresses  the  merits  of  the  proceeding. 
Any  person  who  submits  a  written  t'v 
parte  presentation  must  ser\e  ji  copy  of 
that  presentation  to  the  Commissions 
Secretary  for  inclusion  in  the  pubhc  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously  filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presenlafion;  on  the  day  of  oral 
piTsentation.  that  written  summary  must 
lie  served  on  the  Cor^imisiion  s 
Secretary  for  inclusion  m  the  public  file, 
with  a  copy  to  the  Commission  official 
icceiving  the  oral  presentation.  Each  e\ 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state  by 
do<  ket  number  the  proceeding  to  which 
it  relates.  See  generally.  §  1.1231  of  the 
Commission's  rules.  47  ChK.  1.1231.  A 
siimmary  of  the  Commission's 
procedures  govemin«  pa  parte  contdcts 
in  informal  rule  makings  is  available 
from  the  Commission  s  Consumer 
Assistance  Office.  FX^C.  Washington. 
DC.  20554  (202)  632-7000. 

13.  Authority  for  issuance  of  this 
notice  is  contained  in  section  4(1)  and 
303(r)  of  the  Communications  Act  of 
19)4.  as  amended.  47  I!  S.C.  154(i)  and 
303(r).  Pursuant  to  applicable 
procedures  set  forth  in  §  1.415  and  1.419 
iif  the  Commission's  Rules  (47  CFR 

1  415  and  1.419)  interested  parties 
may  file  comments  on  or  before  August 
30.  1985.  and  reply  comments  on  or 
before  September  30.  19«5.  All  relev.int 
and  timely  comments  will  be  considered 
by  the  Commission  before  final  action  is 
taken  in  this  proceeding.  To  file 
Formally  in  this  proceeding,  participants 
niust  file  an  onginal  and  five  copies  of 
all  comments,  reply  comments  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
origin.i!  and  nine  copies  must  be  filed 
Comnioii's  and  reply  commmrnts  should 
be  sent  [»  Office  of  the  Secretary. 
Federal  Communications  Commission. 
Washington.  DC.  20.554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  ngular 
business  hours  in  the  Dockc*s  Reference 
R^)om  (Room  239)  of  the  Federal 
("ommunications  Commission.  1919  M 
Street.  N.W.  Washington.  DC.  20554. 

14.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  VifH)  and 
found  to  contain  no  new  or  mcxlified 


form,  information  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements:  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public.  Any  burdens  or 
duties  assumed  by  VEC's  are  assumed 
voluntarily  and  therefore  not  subject  to 
the  provisions  of  the  Paperwork 
Reduction  Act. 

15.  In  accordance  with  section  b05  of 
the  Regulatory  Flexibility  Act  of  19H0  (5 
U.S.C.  605).  we  certify  that  this  rule 
change  would  not.  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  en'.ities. 
because  these  entities  may  not  use  the 
Amateur  Radio  Service  for  commercial 
radio  communication,  (see  47  CF'R 
97.3(b)). 

16.  It  is  ordered,  that  the  Secret :iry 
shall  cause  a  copy  of  this  .Notice  to  be 
served  upon  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

17.  F'or  information  concerning  this 
proceeding,  contact  John  J.  Borkowski. 
F>deral  Communications  Commission. 
Private  Radio  Bureau.  Washington.  DC. 
20554  (202)  632-4964. 

Ft'dcral  Cummunications  Commission. 
WiUiam  |.  Tricarico, 

S,-(  rr  :n!\ 

PART  97— (AMENDED) 

Part  97  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  would  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  Sees  4  303.  48  slat .  as 
am«nJe(i   l(Ki6   1082:  47  U.S.C.  154.  303 

2.  Paragraphs  (c).  (d)  and  (e)  of  §  97.27 
would  be  revised  to  read: 

$  97.27    Examination  preparation. 

(c)  Element  2  must  be  designed  by  the 
examiner  by  selecting  questions  from 
the  current  Element  2  VF.C  question  poul 
according  to  that  VECs  published 
algorithm. 

(d)  The  volunteer  examiner  team  shall 
design  Elements  3.  4(A)  and  4(B)  or 
obtain  them  from  the  VEC. 
Examinations  must  be  designed  by 
selecting  questions  from  the  VEC's 
current  question  pool  for  the  appropriate 
element.  The  questions  must  be  selected 
according  to  the  VEC's  published 
alogrithm. 

(e)  Volunteer  examiners  must  hold 
examination  designs  in  confidence. 

3.  Paragraph  (a)  of  §  97.29  would  be 
rcvij>ed  to  read: 


§  97.29    Examination  grading. 

(a)  The  examiner(s)  must  determine 
the  correct  answer  for  each  examination 
question  and  grade  each  exaniin.ititin 
element  separately. 

«  •  «  *  • 

4.  Paragraph  (d)  of  S  97. 31  would  be 
revised  to  read: 

S  97.31     Volunteer  examiner  requirements. 

(d)  Each  volunteer  examiner  who 
designs  or  administers  an  examination 
for  the  Te«:hni(;idn.  General.  Advanced 
or  Amateur  Flxtra  class  operator  licen.se 
must  be  accr»>iiited  by  the  Volunteer- 
Exa.Tiiner  Coordinator  (see  Subpart  I) 
coordinating  that  examination. 

■  •  •  •  ■ 

5.  Section  97.517  would  be  revised  to 
read: 

§97.517    Examinatlona. 

A  VEC  may  design  (see  §  97.27(d)). 
assemble,  print  and  distribute  Elements 
1(B).  1(C).  3.  4(A)  and  4(B).  A  VEC  is 
required  to  hold  examination  designs  in 
confidence. 

6.  Section  97.521  would  be  revised  to 
read: 

$97,521    Question  pools. 

(a)  A  VEC  must  maintain  a  current 
pool  of  questions  for  each  written 
examination  element.  The  question  pool 
for  each  element  must  contain  at  least 
ten  times  the  number  of  questions  to  be 
specified  for  a  single  examination.  The 
current  question  pool  for  each  element 
must  be  published  and  made  available 
to  any  member  of  the  public  upon 
request. 

(b)  VEC  question  pools  may  be 
composed  of  questions  from  two 
sources: 

(1)  The  appropriate  last  issue  of  PR 
Bulletin  1035  A.  B.  C.  or  D:  or 

(2)  Questions  submitted  to  the  VEC  by 
amateur  radio  operators  in  accordance 
with  the  instructions  in  PR  Bulletin  1035. 
Amateur  Extra  licensees  may  submit 
written  questions  for  any  examination 
element.  Advanced  licensees  may  only 
submit  questions  for  Elements  2  and  3. 
General  or  Technician  licensees  may 
only  submit  questions  for  Element  2. 

7.  Section  97.523  would  be  revised  to 
read: 

§97.523    Algorithms. 

A  VEC  must  publish  and  provide  to 
the  public  upon  request  an  algorithm  for 
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each  examination  element  for  choosing 
questions  from  its  question  pool  to 
design  an  examination  for  that  element. 
Eiich  algorithm  must  assure  that  earh 
examination  element  contains  questions 
representative  of  the  various  subject 
categories  set  forth  in  the  syllabus  for 
that  element  in  PR  Bulletin  1035. 
|FR  Doc.  85-15112  Filed  e-21-85.  8:45  am] 

BILLING  CODE  6712-01-M 


INTERSTATE  COMMERCE 
COMMISSION 


49  CFR  Part  1039 


I  Ex  Parte  No.  346  (Sub- 19)  I 
Boxcar  Car  Hire  and  Car  Service 

agency:  Interstate  Commerce 
C;ommission. 

action:  Scheduling  of  supplemental 
comment  period  for  advance  notice  of 
proposed  rulemaking. 


SUMMARY:  The  Comrtiission  grants  the 
petitions  of  several  participants  for  an 
opportunity  to  file  supplemental 
comments  in  response  to  proposals 
advanced  in  the  reply  comments 
received  April  25. 1985.  Comments  were 
received  in  response  to  an  advance 
notice  of  proposed  rulemaking  (49  P'R 
27333,  July  3. 1984)  which  gave 
commentors  an  opportunity  to  offer 
alternatives  to  the  Commission's  boxcar 
decision  in  Ex  Parte  346  (Sub-No.  8) 
published  at  48  FR  20412.  May  6, 1903,  as 
it  pertains  to  car  hire  and  car  service 
rules  for  boxcars. 

DATES:  Supplemental  comments  are  due 
July  24.  1985. 

ADDRESS:  An  original  and  15  copies  of 
supplemental  comments  in  Ex  Parte  No. 
346  (Sub-No.  19)  should  be  sent  to: 

Office  of  the  Secretary,  Case  Control       • 
Branch,  Interstate  Commerce 
Commission,  VVasliington,  DC  20423 

Supplemental  commrnts  must  also  be 
served  on  all  parties  of  record  in  both 
Ex  Parte  No.  346  (Sub-No.  19)  and  Ex 
Parte  No.  346  (Sub-No.  8). 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer,  (202)  275-7245. 

Decided:  June  14,  19$5. 

By  the  CoTnmission.  Chairman  Taylor,  Vice 
C;h;nrman  Gradison.  Commissioners  Sterrett. 
Andre.  Simmons.  Lamfcolcy.  and  Strenio. 
lames  H.  Bayne 
Secretary. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  23 

Export  of  American  Ginseng 
Harvested  in  1985  and  Subsequent 
Seasons 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  regulates  international  trade  in 
certain  animal  and  plant  species.  In 
general,  export  of  wild  specimens  of 
plants  listed  in  Appendix  II  of  CITES 
may  occur  only  if:  (1)  The  Scientific 
Authority  (SA)  has  advised  the  permit- 
issuing  Management  Authority  (MA) 
that  such  exports  will  not  be  detrimental 
to  the  survival  of  the  species  and  will 
maintain  the  species  throughout  its 
range  at  a  level  consistent  with  its  role 
in  the  ecosystems  in  which  it  occurs: 
and  (2)  the  MA  is  satisfied  that  the 
plants  were  not  obtained  in  violation  of 
laws  for  protection  of  the  species. 
Export  of  cultivated  specimens  of  plants 
listed  in  Appendix  II  may  occur  only  if 
the  MA  is  satisfied  that  the  plants  were 
artificially  propagated. 

This  document  announces  the  U.S. 
Fish  and  Wildlife  Service's  MA  and  SA 
proposed  findings  on  export  of 
American  ginseng  [Panax  qiiinquefolius 
Linnaeus)  from  the  United  States.  Until 
1982  such  findings  were  made  annually 
on  a  State-by-State  basis.  In  1982,  the 
Service  revised  guidelines  and  made 
multi-year  findings  covering  the  1982. 
1983,  and  1984  harvest  seasons  (which 
end  with  the  calendar  year).  The  Service 
now  proposes  to  grant  multi-year 
ginseng  export  approval  for  the  1985  and 
subsequent  harvest  seasons.  The 
Service  seeks  data  and  information  on 
topics  described  in  this  proposal  as  a 
basis  for  determining  whether  to  initiate 
or  to  continue  export  approval  from 
States  for  the  1985  and/or  subsequent 
seasons. 

Monitoring  Slate  ginseng  programs  for 
eight  years  has  shown  the  Service  that 
States  for  which  ginseng  export  has 
been  approved  will  usually  continue  to 
satisfy  CITES  requirements.  To  ensure 
that  this  is  so,  the  Service  plans  to 
continue  annual  monitoring  in 
accordance  with  the  procedures 
described  herein.  Existing  management 
reports  are  analyzed  concerning  each 
State  for  which  ginseng  export  is 
approved,  by  the  end  of  May  of  each 
year,  to  document  its  most  recent 
harvest  and  current  status  of  ginseng. 


The  Service  also  requests  information 
on  environmental  or  economic  impacts 
that  might  result  from  these  findings, 
and  suggestions  on  alternative 
approaches  to  meeting  CITES 
requirements. 

DATE:  The  Service  will  consider 
information  and  comments  received  by 
July  24, 1985,  in  making  its  final  rule. 
ADDRESS:  Please  send  correspondence 
concerning  this  notice  to  the  Federal 
Wildlife  Permit  Office.  U.S.  Fish  and 
Wildlife  Service,  1000  North  Glebe 
Road,  room  611,  Arlington,  Virginia 
22201.  Materials  received  will  be 
available  for  public  inspection  from  7:45 
a.m.  to  4:15  p.m..  Monday  through 
Friday,  in  room  620  of  the  office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Management  Authority:  Mr.  Thomas  J. 
Parisot,  Chief,  Federal  Wildlife  Permit 
Office,  U.S.  Fish  and  Wildlife  Service 
(address  above),  telephone  (703)  235- 
2418; 

Scientific  Authority:  Dr.  Bruce 
MacBryde,  Botanist,  Office  of  Scientific 
Authority,  U.S.  Fish  and  Wildlife 
Service,  Washington,  D.C.  20240. 
telephone  (202)  653-5948. 
SUPPLEMENTARY  INFORMATION:  Export 
from  the  United  States  of  species  listed 
in  Appendix  II  of  CITES  may  only  occur 
upon  approval  of  both  the  MA  and  SA. 
which  functions  are  the  responsibility  of 
the  U.S.  Fish  and  Wildlife  Service.  The 
U.S.  Department  of  Agriculture.  Animal 
and  Plant  Health  Inspection  Service,  is 
responsible  for  enforcing  CITES  for 
terrestrial  plants  (see  final  rule  of 
October  25, 1984,  49  FR  42907).  This  is 
the  first  of  two  notices  concerning  the 
Services  MA  and  SA  findings  on  export 
of  American  ginseng  taken  in  the  1985 
and  subsequent  harvest  seasons.  The 
previous  rule  for  export  of  ginseng  was 
published  on  August  28. 1984  (49  FR 
34020). 

Scientinc  Authority  Findings 

General  criteria  used  by  the  SA  in 
advising  on  whether  export  will  not  be 
detrimental  to  the  survival  of  a  species 
are  as  follows  (originally  described  in  a 
notice  of  July  11. 1977,  42  FR  35800): 

(1)  Whether  such  export  has  occurred 
in  the  past  and  has  not  reduced  numbers 
or  distribution  of  the  species,  nor  caused 
signs  of  ecological  or  behavioral  stress 
within  the  species,  or  in  other  species  of 
the  affected  ecosystems: 

(2)  Whether  such  export  is  expected 
to  increase,  decrease,  or  remain 
constant;  and 

(3)  Whether  the  life  history 
parameters  of  the  species  and  the 
relevant  structure  and  function  of  its 
ecosystems  indicate  that  present  or 
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proposed  levels  of  export  will  not 
appreciably  reduce  the  numbers  or 
distribution  of  the  species,  nor  cause 
signs  of  ecological  or  behavioral  stress 
within  the  species  or  in  other  species  of 
the  affected  ecosystems. 

For  ginseng,  the  evaluation  for 
nondetriment  by  the  SA.  in  accordance 
with  these  criteria,  will  continue  to  be 
based  on  the  following  information  for 
each  affected  State,  to  the  extent  it  is 
available  in  annual  reports  (with 
sources  and  accuracy  indicated)  or 
otherwise  (slightly  revised  from  the  rule 
of  October  4.  1982.  47  FR  43701): 

(1)  Historic,  present,  and  potential 
distribution  of  wild  gmseng  by  county, 
using  Sidte  maps  with  county  outlines: 
distribution  of  optimal  natural  habitat 
on  a  regional  basis  in  the  State,  and 
description  of  recent  trends  in  loss  or 
protection  of  habitat;  and  map  of 
locations  and  information  on 
approximate  acreage  and  percentage  of 
the  State's  wild  ginseng  that  is  on 
statute-protected  lands  where  collecting 
is  prohibited  (ginseng  is  considered  as 
willd  if  it  occurs  in  naturally- 
perpetuated  habitat,  whm-e  the  species 
is  naturally  propagated  or  with  only 
limited  planting  of  wild  seed  by  people 
and  no  subsequent  tending  of  the 
spiecies  until  harvest); 

(2)  Map  of  the  approximate  number  or 
density  of  wild  ginseng  populations  per 
county  or  region,  and  information  on  the 
total  number  of  wild  ginseng  localities  in 
the  State; 

(3)  Map  of  the  average  number  of 
plants  per  population  or  patch,  or  local 
abundance  of  wild  ginseng,  per  county 
or  region  of  the  State:  map  of  the 
population  trends  per  county  or  region, 
indicating  if  populations  of  wild  ginseng 
are  increasing,  stable,  decreasing, 
extirpated,  or  unknown:  and  discussion 
of  any  changes  from  previous  years  or 
differences  from  historical  population 
sizes: 

(4)  A  description  of  fho  Sl.ites  annual 
harvest  practices  and  controls  on  wild 
ginseng,  including  limitation  of  har\°est 
season  (45  FR  69844.  October  21. 1980: 
States  are  urged  not  to  permit  local 
harvest  until  fruits  are  ripe  and  seeds 
thus  mature),  and  harvest  requirements 
such  as  on  minimum  size  or  age  of 
collected  plants  and  on  planting  their 
seeds: 

(5)  Map  of  the  harvest  intensity  by 
county  or  region,  indicating  if  collecting 
is  heavy,  moderate,  light,  none,  or 
unknown,  and  discussion  of  any 
changes  from  previous  years: 
information  on  the  number  of  ginseng 
collectors  in  the  State,  and  on  the 
amount  of  wild  ginseng  from  the  State 
harvested  and  amount  certified  for 
export,  in  pounds  (dry  weight)  per  year: 


(6)  Information  on  the  average  number 
of  wild  roots  per  pound  (dry  weight) 
harvested,  preferably  on  a  county  or 
regional  basis  or.  if  not  available,  on  a 
statewide  basis:  and  an  assessment  of 
any  trend  in  root  sizes  or  number  of  wild 
roots  per  pound  (dry  weight)  over 
previous  years: 

(7)  A  description  of  the  State's 
research  program  on  wild  ginseng  and 
its  progress,  including  a  summary  of 
results  obtained:  and 

(8)  State  maps  showing  those  counties 
in  which  ginseng  is  commercially 
cultivated  (cultivated  ginseng  is 
considered  that  artificially  propag»ited 
and  maintained  under  controlled 
conditions,  for  example  in  intensively 
prepared  or  managed  fields,  gardens,  or 
patches  with  artificial  or  natural  shade); 
and  information  on  the  amount  of 
cultivated  ginseng  from  the  State 
harvested  and  the  amount  certified  for 
export,  in  pounds  (dry  weight)  per  year. 

Management  Authority  Findings 

In  addition  to  SA  advice  that  ginseng 
exports  will  not  be  detrimental  to  the 
survival  of  the  species,  the  MA  must  be 
satisfied:  (1)  That  the  ginseng  was  not 
obtained  in  contravention  of  laws  for  its 
protection:  and  (2)  whether  it  was  of 
wild  or  artiHcially  propagated  origin. 

Criteria  used  by  the  MA  in 
determining  if  a  State  program  qualifies 
for  export  are  that  the  State  has  adopted 
and  is  implementing  the  following 
regulatory  measures  (revised  from 
notices  of  October  21. 1980.  45  FR  69844, 
and  )uly  23.  1984.  49  FR  29635): 

(1)  A  State  ginseng  law  and 
regulations  mandating  State  licensing  or 
regulation  of  persons  purchasing  or 
selling  ginseng  collected  or  grown  in 
that  State: 

(2)  State  requirements  that  these 
licensed  or  registered  ginseng  dealers 
maintain  true  and  complete  records  of 
their  commerce  in  ginseng,  and  report 
such  commerce  to  the  Statp  in  a  signed 
and  dated  statement  every  30  days,  as 
well  as  in  a  signed  and  dated  annual 
accounting  at  the  end  of  the  State's 
export  yean 

(3)  Dealer  records  required  to  show 
date  of  transaction,  name  and  address 
of  seller/buyer  of  ginseng,  whether  roots 
were  wild  or  artificially  propagated,  if 
roots  were  green  (fresh)  or  dried  at  time 
of  transaction,  weight  of  roots.  State  of 
origin  of  roots,  and  the  identification 
numbers  of  the  State  certificates  used  to 
ship  ginseng  from  the  State: 

(4)  Inspection  and  certification  by 
State  personnel  of  all  ginseng  harvested 
in  the  State  to  authenticate  that  the 
ginseng  was  legally  taken  from  wild  or 
cultivated  sources  within  the  Slate. 
Experience  has  shown  the  value  of  an 


inspection  and  certification  program  by 
a  State  official  who  can  document  both 
the  weight  of  the  roots  in  question  and 
that  they  were  legally  taken  from  the 
wild  or  artificially  propagated  in  that 
State: 

(a)  Ginseng  unsold  by  December  31  of 
the  harvest  year  must  be  weighed  by  the 
State  and  the  dealer  given  a  weight 
receipt.  Future  State  export  certification 
of  this  stock  is  to  be  issued  against  the 
State  weight  receipt: 

(b)  The  certificates  of  origin  must 
remain  in  State  control  until  issued  at 
certification  and  must  contain  the 
following  information: 

— Stale  of  origin. 

— serial  number  of  certificate, 

— name  and  address  of  dealer, 

— dealer's  State  registration  number. 

—dealer's  shipment  number  for  that 

harvest  season, 
— year  of  harvest  of  ginseng  being 

certified, 
— designation  as  wild  or  artificially 

propagated  roots, 
— designation  as  green  (fresh)  or  dried 

roots, 
— weight  of  roots,  expressed  both 

numerically  and  in  writing. 
— verified  statement  that  the  ginseng 

was  obtained  in  that  State  in 

accordance  with  State  laws  of  that 

harvest  year, 
—name  and  title  of  State-certifying 

official, 
— date  of  certification,  and 
— signatures  of  both  dealer  and  State 

official  making  certification. 

This  certificate  should  be  issued  in 
triplicate  with  the  original  designated 
for  dealer's  use  in  commerce,  first  copy 
for  dealer  records,  and  second  copy 
retained  by  State  for  reference:  and 

(5)  State  regulations  that  prohibit 
uncertified  ginseng  from  entering  or 
leaving  the  State. 

Each  State  for  which  ginseng  export  is 
.approved  is  requested  to  inlcude  the 
following  information  in  its  annual 
report: 

(1)  Reaffirm  State  ginseng  program 
and  indicate  modifications  concerning: 

(a)  State  ginseng  law  and  regulations. 

(b)  Season  of  harvest  and  selling/ 
buying  operations, 

(c)  State  dealer,  digger,  and/or  grower 
license  or  registration  rules. 

(d)  Sample  of  digger's  license,  if  any, 
indicating  cost  of  license  and  dates  of 
authorized  use, 

(e)  Cost  of  dealer  license  or 
registration, 

(f)  Dealer  record  maintenance  and 
reporting  requirements, 

(g)  Sample  of  current-year  dealer 
certificates  and  reporting  forms. 
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(h)  Sample  of  current-year  State 
certificate  of  legal  lake  and  origin, 

(i)  Description  of  State-certification 
system  for  wild  and  cultivated  ginseng 
legally  harvested  wit.hin  the  State, 
including  controls  to  minimize 
uncertified  ginseng  from  moving  into  or 
from  the  State:  and 

(j)  Name,  address,  and  telephone 
number  of  State  person  to  contact 
concerning  such  information. 

(2)  The  report  should  also  include 
information  on  the  following: 

(a)  Pounds  (dry  weight)  of  wild  and  of 
cultivated  ginseng  (i)  harvested  and  (ii) 
certified  by  the  State,  as  well  as  the 
pounds  of  each  (iii)  sold  from  in-State 
and  from  out-of-State  sources, 

(b)  Indicate  how  dealers  not  resident 
in  the  State  have  ginseng  roots 
harvested  in  that  State  certified  and 
how  this  commerce  is  controlled  by 
State  law,  and 

(c)  Indicate  ginseng  law  enforcement 
procedures,  violations  discovered,  and 
remedies. 

Findings  for  ArtiFiciaUy  Propagated 
Ginseng 

In  an  October  21, 1980.  rule  (45  FR 
69844),  the  Service  announced  it  would 
approve  export  of  artifically  propagated 
ginseng  only  from  States  for  which 
export  of  wild-collected  ginseng  was 
approved,  because  those  States  had 
programs  necessary  to  document  the 
source  of  roots.  The  Service  more 
recently  announced  in  an  October  4, 
1982,  rule  (47  FR  43701)  that  it  would 
approve  export  of  artificially  propagated 
ginseng  from  other  States  if  procedures 
had  been  implem»mtod  to  minimize  the 
risk  that  wild-cullefted  plants  would  be 
claimed  as  cultivalfed.  The  Service 
proposed  to  conlinjie  granting  such 
approval. 

Export  Procedures 

Valid  Federal  CITKS  documents  are 
necessary  to  expoijl  wild  or  artificially 
propagated  ginseng  ri)ots.  Applications 
for  these  documenls  should  be  .sent  to 
the  Federal  Wildlife  Permit  Office  at  the 
address  given  abo*e. 

Ginseng  may  only  be  exported 
through  U.S.  Department  of  Agriculture 
(USDA)  ports  recently  designated  by  the 
U.S.  Department  of  the  Interior  (see  49 
FR  42938:  October  25. 1984).  For  each 
export,  the  exporter  must  present  to  the 
USDA.  Animal  and  Plant  Health 
Inspection  Service,  Plant  Protection  and 
Quarantine  (PPQ)  Port  Inspector  the 
following: 

(1)  Ginseng  roots  being  exported; 

(2)  Original  State  certificates  of  origin 
for  the  ginseng  (or  foreign  export 
documents  for  reexport).  An  exporter  or 
dealer  may  split  an  original  State 


certificate  by  striking  a  line  through  the 
original  weight  on  the  certificate,  and 
identifying  by  numbers  and  writing  the 
new  (lower)  weight  of  ginseng  being 
exported.  This  change  in  certificate 
weight  must  be  certified  by  the  dealer  or 
exporter  with  the  written  words  "I  made 
these  changes  on  (date)'  followed  by 
full  legal  signature  of  the  dealer  or 
exporter; 

(3)  Two  completed  Federal  CITES 
export  documents  (permits  or 
certificates): 

(4)  One  copy  of  executed  waybill  and 
invoice:  and 

(5)  One  copy  of  Customs  declaration 
for  the  shipment. 

The  PPQ  Port  Inspector  may  sign  and 
validate  the  CUES  documents  only  after 
a  satisfactory  inspection  of  the  export 
documentation  and  contents  of  the 
shipment.  Once  the  CITES  documents 
are  validated,  the  inspector  will  forward 
State  certificates,  one  CITES  export 
documents,  waybill,  invoice,  and 
Customs  form  to  the  Service  for 
recordkeeping  and  reporting.  The 
remaining  CITES  export  document  will 
authorize  the  international  shipment  of 
the  ginseng  and  will  be  collected  by  the 
importing  country. 

Previous  Export  Approval 

On  October  4, 1982  (47  FR  43701).  the 
Service  granted  multi-year  export 
approval  for  1982-84  harvested  ginseng 
only  from  States  with  a  legally  regulated 
ginseng  program  that  provided  for  a 
State  inspection  and  certification  system 
and  that  satisfied  all  other  revised 
criteria  of  both  the  SA  and  MA.  Export 
from  certain  additional  States  was 
approved  under  these  guidelines  on 
October  7, 1983  (48  FR  45775).  March  19. 
1984  (49  FR  10123)  and  August  28. 1984 
(49  FR  34020).  The  export  of  wild  and/or 
cultivated  ginseng  harvested  from  1982 
through  1984  was  approved  only  from 
the  States  named  in  50  CFR  23.51(e)  (see 
below). 

Wisconsin  has  developed  a  somewhat 
different  ginseng  regulatory  program 
that  appears  to  offer  the  same  legal 
assurance  as  the  standard  State 
certification  system  usually  required  by 
the  Service.  This  program  includes 
annual  measurement  of  cultivated 
ginseng  gardens  (fields)  by  a  county  tax 
assessor,  and  certification  to  the  State  of 
all  ginseng  commerce  by  growers  and 
dealers.  The  appropriate  State  officials 
spot-check  these  procedures  and  ' 
examine  collected  records  of  ginseng 
commerce  from  all  State  growers  and 
dealers.  The  States  analysis  of  these 
records  of  commerce  are  then  sent  to  the 
Service  for  review. 


Muitiyear  Findings 

From  monitoring  State  ginseng 
programs  and  the  status  of  ginseng  since 
1977.  the  Service  expects  that  States 
from  which  export  of  ginseng  has  been 
approved  will  continue  to  satisfy  CITES 
requirements.  Each  State  seeking  to 
obtain  multi-year  export  approval  for 
1985  and  subsequent  harvest  seasons 
must  apply  by  (33  days  from  date  of 
publication)  1985,  in  accordance  with 
the  MA  and  SA  requirements  described 
above.  States  that  have  not  done  so 
should  submit  data  on  their  harvest 
and/or  status  of  ginseng  for  1982. 1983 
and/or  1984  as  a  precondition  of 
renewed  export  approval.  States  seeking 
to  begin  harvests  for  exports  of  their 
ginseng  under  CITES  should  apply 
following  the  above  procedures  no  later 
than  May  31  of  the  year  they  hope  to 
start.  To  ensure  that  the  States  maintain 
successful  programs  and  that  export  is 
not  detrimental  to  the  survival  of  this 
species,  the  Service  plans  to  continue 
annual  monitoring  of  State  management 
programs  and  of  information  on  the 
status  of  ginseng  populations,  especially 
,  by  evaluation  of  annual  reports  from  the 
States  and  of  export  documents  returned 
from  the  ports. 

Schedule  of  Notices 

The  Service  intends  to  publish  its  final 
export  findings  and  rule  on  September 
1985.  in  advance  of  the  1985  harvest 
season.  Notices  will  be  published  in 
future  years  if  new  information  or 
changed  conditions  show  reason  for 
revised  findings  or  guidelines. 

Request  for  Information  and  Comments 

The  Service  requests  information  and 
comments  on  the  requirements  and 
procedures  for  demonstrating  that 
ginseng  is  not  harvested  in 
contravention  of  laws  for  its  protection, 
that  it  is  accurately  declared  as  wild  or 
artificially  propagated,  and  that  the 
ginseng  being  exported  originates  in 
States  from  which  export  has  been 
approved.  Information  is  also  requested 
to  determine  if  export  will  not  be 
detrimental  to  the  survival  of  the 
species. 

The  Service  also  requests  information 
on  environmental  or  economic  impacts 
and  effects  on  small  entities  (including 
small  businesses,  small  organizations, 
and  small  governmental  jurisdictions) 
that  would  result  from  findings  for  or 
against  export  approval.  This 
information  will  aid  the  Service  in 
evaluating,  prior  to  the  final  rule,  the 
conclusions  stated  in  the  Note  below. 
The  proposed  rule  is  issued  under 
authority  of  the  Endangered  Species  Act 
of  1973  (16  U.S.C.  1531  et  seq..  87  Stat. 


1985 
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884.  as  amended),  and  was  prepared  by 
S  Ronald  Singer.  Federal  Wildlife  Permit 
Office,  and  Bruce  MacBryde.  Office  of 
Sr.ientific  Authority. 

Note. — The  Depdilrr.»';i!  hds  dclcrmined 
thtit  these  proposed  fir.dinsts  are  not  d  m.ijor 
Federal  action  significintly  affi  rtinu  the 
i;uality  of  human  environment  under  the 
.National  Environmental  Policy  Act  and. 
.th'.refore..Jhc  preparation  of  an 
Knvironmenta!  Impact  Statement  is  not 
iP(|Uired.  The  Departmi'nt  determined  thai 
the  findings  for  the  1981-H4  harvest  seasons 
»v(:rp  not  mijer  rules  uiider  Ex-?cutive  Order 
1JJ91  amj'tiid  not  have  a  significant 
economic  effect  on  a  substantial  number  of 
sn-.all  entities  under  the  Kcgiilotcrj-  Flexibility 
At  t  (j  U.S.C.  601).  E.xporters  normally  derive 
their  product  from  the  ginseng  harvested  in  a 
number  of  States.  Therefore,  the  approval  or 
lisjpproval  of  wiid  singseng  export  froT.  .iny 
one  State  would  no!  significantly  aUf-ci  the 
irnjiisiry.  Furlheimurc.  becajs.*  th*^  propcsed 
rule  treats  exports  on  a  StatebvStrilc  basis 
a'.'.i  proposes  to  approve  export  in 

•-  .Hi.mtc  ivilh  State  m  inagt-m.-nl 
...im.s.  the  ru!-;  ivoufd  have  little  tffrrl  .m 
I  entities  in  and  of  itsrif.  Fur  the  lt»8.'i 
sijbsef;Lient  harvest  seasons,  'he  S.  :vii  e 
has  anulyzei)  the  impacts  and  agai.T 
(  oncludes  that  this  would  not  be  a  major  rule 
and  would  :iot  have  a  significant  economic 
efd'cl  on  a  substantial  number  of  sm.ill 
f  nlities. 

The  inform:i!ion  collrttion  rrquircmiTr 
contained  in  this  final  rule  have  t>een 

■  ued  by  the  Otfice  of  Managem.ent  ami 
,'t  under  44  VS.\  3501  et  ■•>(:).  and 
led  clearance  number  1018-0022.  Thr 
•lation  will  enable  the  Service  to 
lic.erminale  if  State  ginseng  management  and 


export  programs  qualify  for  long-term  export 
approval  and  in  issuing  export  permits  for 
international  movement  of  ginseng  from 
approved  Stales.  Responses  are  necessary  to 
obtain  a  benefit. 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  plants. 
Endangered  and  threatened  wildlife. 
Exports,  Fish.  Imports.  Plants 
(agriculturel.  Treaties. 

Proposed  Regulation  Promulgation 

PART  23— ENDANGERED  SPECIES 
CONVENTION 

Acciirdingly,  it  is  proposed  to  amend 
Part  23,  Subchjpter  B  of  Chapter  1.  Title 
.SO.  Code  of  Federal  Regulations,  as  set 
forth  below: 

1.  The  authority  citation  for  Part  23 
continues  tc  read  us  follows: 

.Authority:  Cdr.vontion  (.n  International 
I'r.'ide  In  Er.dan^rred  Spp{ii's  (if  Wild  Fauna 
and  Flora.  ll.-\S  BZi'^.  and  Endangered 
Speci.-s  Act  of  1973  as  anunded.  87  Stat.  8B4. 

it^u.sr  ^^^■^  et  spq 

Subpart  F— Export  of  Certain  Species 

2.  In  §  23.31.  revise  that  part  of 

I   .  .<  •',  ph  (e)  th.it  appears  before 

"C  •:;:li!!uns"  tj  read  .:S  follows: 

§23  51     American  ginseng  (Panax 
qoinque'olijs). 

■  •  •  •  • 

(ei  Ui32-1984  harvests  (wild  and 
cultivated  for  each  year  unless  noted): 


Arkansas,  Georgia.  Illinois.  Indiana, 
Iowa.  Kentucky,  Maryland,  Minnesota. 
Missouri,  North  Carolina,  Ohio. 
Tennessee  (wild  and  cultivated  for  1982 
and  1983,  cultivated  only  for  1984), 
Vermont  (cultivated  only  for  1982  and 
1983,  wild  and  cultivated  for  1984), 
Virginia,  West  Virginia,  Virginia,  and 

Wisconsin. 

•  *         *         •         • 

3,  In  §  23.51,  add  new  paragraph  (f)  as 

follows: 

*  •         *         *         • 

(f)  1985  and  subsequent  harvests  (wild 
and  cultivated  for  each  year  unless 
noted):  As  for  1984,  subject  to  approval 
of  applications  to  be  submitted  by  these 
or  other  States:  Arkansas,  Georgia, 
Illinois,  Indiana,  Iowa,  Kentucky, 
Maryland,  Minnesota.  Missouri,  North 
Carolina.  Ohio.  Tennessee.  Vermont. 
Virginia,  West  Virginia,  and  Wisconsin 

Conditions  on  export:  Roots  must  be 
documented  as  to  Stale  of  origin,  season  of 
collection,  and  dry  weight.  The  State  must 
certify  whether  roots  originated  in  their  State, 
are  wild  or  cultivated  (artificially 
propagated),  were  legally  obtained,  and  such 
certification  must  be  presented  upon  export. 
The  State  must  maintain  a  ginseng  program, 
as  described  by  the  Service  In  the  1985  rule;  a 
report  is  requested  annually  by  May  31. 

Dated:  May  22.  1985. 
|.  Craig  Potter. 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
[FR  Doc.  85-14934  Filed  6-21-85;  8:45  am) 
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This  section  of  the   FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  heanngs  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Science  and  Education  Research 
Grants  Program  Policy  Advisory 
Committee;  Small  Business  Innovation 
Research;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92^63, 
the  U.S.  Department  of  Agriculture 
announces  the  following  meeting: 

Name:  Subcommittee  for  Phase  I  Topic 
M<inagers,  Small  Business  Innovation 
Research.  Technical  Advisory  Committee 
Science  and  Education  Research  Grants 
Program. 

Dale:  July  18. 

Time:  8:30  a.m.  to  6:00  p.l 

Place:  U.S.  Department  of  Agriculture. 
Room  112  J.S.  Morrill  Building,  Washington, 
DC. 

Purpose  of  Subcommittee:  To  provide 
advice  and  recommendation  concerning 
support  for  Phase  I  research  in  the  SBIR 
program. 

Agenda:  To  review  and  evaluate  research 
proposals  and  projectB  as  part  of  the 
selection  process  for  awards. 

Type  of  Meeting:  Closed. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data,  such  as  salaries: 
and  associated  with  the  proposals.  These 
matters  are  within  exemptions  (4)  and  (6)  of  5 
use.  552b(c).  the  Government  in  the 
Sunshine  Act.    ' 

Authority  to  Close  Meeting:  This 
determination  was  made  by  the  Secretary  of 
Agriculture  pursuant  to  provisions  of  Section 
10(d)  of  Pub.  L.  92-463. 

Contact  Person:  Wayne  K.  Murphey. 
Executive  Secretary.  Small  Business 
Innoviation  Research,  Office  of  Grants  and 
Program  Systems,  USD/K.  Room  112  J.S. 
Morrill  Building,  Washington,  D.C.  20251. 

Done  at  Washington.  DC,  (his  13fh  day  of 
lune  1985. 


8. 1985.  I 

i.m.  to  6:00  p.m. 


Wayne  K.  Murphey, 

Executive  Secretary. 

|FR  Dor  85-15076  Filed  6-21-85:  8:45  am] 
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Science  and  Education  Researcii 
Grants  Program  Policy  Advisory 
Committee;  Small  Business  Innovation 
Research;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463, 
the  U.S.  Department  of  Agriculture 
announces  the  following  meeting: 

Name:  Subcommittee  for  Phase  II  Topic 
Managers,  Small  Business  Irmovation 
Research,  Technical  Advisory  Committee 
Science  and  Education  Research  Grants 
Program 

Date:  July  19, 1985. 

Time:  8:30  a.m.  to  6:00  p.m. 

Place:  U.S.  Department  of  Agriculture, 
Room  112  J.  S.  Morrill  Building,  Washington, 
DC. 

Purpose  of  Subcommittee:  To  provide 
advice  and  recommendation  concerning 
support  for  Phase  II  research  in  the  SBIR 
program. 

Agenda:  To  review  and  evaluate  research 
proposals  and  projects  as  part  of  the 
selection  process  for  awards. 

Type  of  Meeting:  Closed. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data,  such  as  salaries; 
and  associated  with  the  proposals.  These 
matters  are  within  exemptions  (4)  and  (6)  of  5 
U.S.C.  552(c),  the  Government  in  the  Sunshine 
Act. 

Authority  to  Close  Meeting:  This 
determination  was  made  by  the  Secretary  of 
Agriculture  pursuant  to  provisions  of  Section 
10(d)  of  P.L.  92-463. 

Contact  Person:  Wayne  K.  Murphey, 
Executive  Secretary,  Small  Business 
Innovation  Research,  Office  of  Grants  and 
Program  Systems,  USDA,  Room  112  J.  S. 
Morrill  Building.  Washington,  D.C.  20251. 

Done  at  Washington,  D.C,  this  13th  day  of 
June  1985. 

Wayne  K.  Murphey, 
Executive  Secretary. 
[PR  Doc.  85-15077  Filed  6-21-85;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

IA-122-401] 

Antidumping  Duty  Order;  Red 
Raspberries  From  Canada 

agency:  International  Trade 

Administration,  Import  Administration, 

Commerce. 

action:  Notice  of  antidumping  duty 

order. 


summary:  The  United  States 
Department  of  Commerce  (the 
Department)  and  the  United  States 
International  Trade  Commission  (the 
ITC)  have  determined  that  red 
raspberries  from  Canada  are  being  sold 
at  less  than  fair  value  and  that  sales  of 
these  products  are  materially  injuring  a 
United  States  industry.  Therefore,  based 
on  these  findings,  all  unliquidated 
entries,  or  warehouse  withdrawals,  for 
consumption  of  this  product  made  on  or 
after  December  18, 1984,  the  date  on 
which  the  Department  published  its 
preliminary  determination  of  sales  at 
less  than  fair  value  in  the  Federal  * 

Register,  will  be  liable  for  the  possible 
assessment  of  antidumping  duties. 
Further,  a  cash  deposit  of  estimated 
antidumping  duties  must  be  made  on  all 
such  entries,  and  withdrawals  from 
warehouse,  for  consumption  made  after 
the  date  of  publication  of  this 
antidumping  duty  order  in  the  Federal 
Register. 

Supplementary  Information 

The  merchandise  covered  by  this 
investigation  is  fresh  and  frozen  red 
raspberries  packed  in  bulk  containers 
and  suitable  for  further  processing. 
Fresh  raspberries  are  classified  under 
item  numbers  146.5400  and  146.5600  of 
the  Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA),  and  frozen 
raspberries  under  item  number  146.7400 
of  the  TSUSA. 

In  accordance  with  section  733  of  th& 
Tariff  Act  of  1930,  as  amended  (the  Act) 
(19  U.S.C.  1673b),  on  December  18, 1984. 
the  Department  published  its 
preliminary  determination  that  there 
was  reason  to  believe  or  suspect  that 
red  raspberries  from  Canada  were  being 
sold  in  the  United  States  at  less  than  fair 
value  (49  FR  49129).  On  May  10, 1985, 
the  Department  published  its  final 
determination  that  these  imports  were 
being  sold  at  less  than  fair  value  (50  FR 
19768). 

On  June  17, 1985,  in  accordance  with 
section  735(d)  of  the  Act  (19  U.S.C. 
1673d(d)),  the  ITC  notified  the 
Department  that  imports  of  red 
raspberries  are  materially  injuring  a 
United  States  industry. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1673e  and  1675),  the  Department 
directs  United  States  Customs  officers  to 
assess,  upon  further  advice  b^  the 
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administering  authority  pursuant  to 
section  736(a)|l)  of  the  Act  (19  U.S.C. 
1673e(a)(l)).  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of  red 
raspberries  from  Canada,  with  the 
exception  of  that  produced  by 
Abbotsford  Growers  Cooperative 
Association  which  has  been  excluded 
from  this  investigation. 

These  antidumping  duties  will  be 
assessed  on  ail  unliquidated  entries  of 
such  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  December  18. 
1984.  the  date  on  which  the  Department 
published  its  "Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value"  notice  in  the  Federal 
Register. 

On  and  after  the  date  of  publication  of 
this  notice.  United  States  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  customs  duties  on  this 
merchandise,  a  cash  deposit  equal  to  the 
estimated  weijahted-average 
antidumping  duty  margins  as  noted 
below: 


M«nuticlu»era  'producers,  eiporters 


Waighied- 

average 

mmgn 

(pcceni) 


Jesse  >>roce«|ing  Limtted 

WcitnMr  *  Sons  Paciiers.  Lid 

Easi  Cmiwacli  Foal  Growers  Cooperahve 

AM  i}it\pi  fn3rH;*actu'ers'pro<3ucers/(»tpof*.'" 


22  76 

121 
3  39 

241 


This  delermin.ition  constitutes  an 
antidumping  order  with  respect  to  red 
raspberries  from  Canada  pursuant  to 
section  736  of  the  Act  (19  U.S.C.  1673c) 
and  §  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48).  We  have 
deleted  from  the  Commerce  Regulations. 
.Annex  1  of  19  CFR  Part  353.  which  listed 
.intidumping  findings  and  orders 
I  urrently  in  effect.  Instead,  mterested 
parlies  may  contact  the  Office  of 
Information  Services.  Import 
Administration,  for  copies  of  the 
u]  d;itcd  list  of  orders  currently  in  effect. 

This  notice  is  published  in  accordance 
with  scctiun  7.36  of  the  Act  (19  U.S.C. 
U^i'  ■>•]  and  §  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48). 
Alan  F.  Holmer. 

Di'puty  Assistant  Secretary  for  Import 

Administration. 

)une  19.  1985. 

IFR  Doc.  85-15188  Filed  6-21-85:  8:45  am| 
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(DocketNo.  A-S80-405I 

Grand  and  Upright  Pianos  From  ttie 
Republic  of  Korea;  Postponennent  of 
Final  Antidumping  Duty  Determination 

agency:  International  Trade 
Administration.  Import  Administration. 
Department  of  Commerce. 

action:  Notice. 

SUMMARY:  This  notice  informs  the  public 
that  the  Department  of  Commerce  (the 
Departmenf)  has  received  a  request  from 
the  petitioners  in  this  investigation  to 
postpone  the  fmal  determination,  as 
provided  for  in  section  735(a)(2)(B)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act)  (19  U.S.C.  1673d(a)(2)(B)).  Based  on 
this  request,  we  are  postponing  our  final 
antidumping  duty  determination  as  to 
whether  sales  of  grand  and  upright 
pianos  from  the  Republic  of  Korea  have 
occurred  at  less  than  fair  value  until  not 
later  than  September  9. 1985. 

EFFECTIVE  DATE:  |uno  24.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Francis  R.  Crowe.  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce.  14th  St.  and 
Constitution  Avenue.  NW..  Washington 
D.C.  20230;  telephone  (202)  377^087. 

SUPPLEMENTARY  INFORMATION:  On 

October  17.  1984,  we  .innounced  the 
initiation  of  an  antidumping  duty 
""Thvestigation  to  determine  whether 
grand  and  upright  pianos  from  the 
Republic  of  Korea,  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value  (49  F.R.  40627).  We 
issued  our  preliminary  negative 
determination  on  April  25,  1985  (50  F.R. 
16331).  That  notice  slated  that  we  would 
is.tue  a  finaJ  determination  by  July  3. 
1985.  On  May  17.  1985.  counsel  for 
petitioners  requested  that  we  extend  the 
period  for  the  final  determination  until 
not  later  than  the  135th  day  after 
publication  of  our  preliminary 
determination  in  accordance  with 
section  735;, 1 1121(B)  of  the  Act.  If  a 
petitioner  requests  an  extension  after  a 
negative  prcliniinary  determination,  the 
Department  is  required  .  absent 
compelling  re.isons  to  the  contrary  to 
grant  the  request  Accordingly,  we  grant 
the  request  and  postpone  our  final 
determination  until  not  later  than 
September  9,  1985. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  .-Xct. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  grand  and  upright 
pianos  as  currently  provided  for  under 
items  numbered  725.0320  and  725.0100. 


respectively,  of  the  Tariff  Scheduhs  of 
the  United  States  Annotated. 

Alan  F.  Holmer. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

)une  17. 1985. 

|FR  Uoc  85-l.il41  Filed  6-21-85:  8:45  am) 

BILLING  COM  3S10-OS-M 


Exporters'  Textile  Advisory 
Committee;  Open  Meeting 

A  meeting  of  the  Exporters'  Textile 
Advisory  Committee  will  be  held  on  July 
25. 1985  at  1:30  p.m.  until  4:00  p.m.  in  the 
Music  Box/Plymouth  Room.  Grand 
Hyatt  New  York,  Park  Avenue  at  Grand 
Central,  New  York,  .New  York  10017. 
The  Committee  provides  advice  about 
ways  to  promote  increased  exports  in 
U.S.  textiles  and  apparel. 

Agenda:  Review  of  export  data;  report 
on  conditions  in  the  export  market; 
recent  foreign  restrictions  affecting 
textiles:  export  expansion  activities;  and 
other  business. 

The  meeting  will  be  open  to  the  public 
with  a  limited  number  of  seats 
available.  For  further  information  or 
copies  of  the  minutes,  contact  Helen 
LeGrande.  (202)  377-3737. 

Uatfd:  )une  19.  1985. 
Walter  C.  Lenahan. 

Deputy  .Assistant  Secretary  for  Textiles  and 

.■\pparel. 

[FR  Doc.  85-l.ii:i9  Filed  b-21-85:  8:45  am) 
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IA-570-0031 

Stiop  Towels  of  Cotton  From  tlie 
People's  Republic  of  China;  Final 
Results  of  Administrative  Review  of 
Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration /Import  Administration 

Com.merce. 

ACTION:  Notice  of  Final  Results  of 
Administrative  Review  of  Aniidiiniping 
Duty  Order. 

SUMMARY:  On  February  14. 1985,  the 

Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
shop  towels  of  cotton  from  the  People's 
Republic  of  China.  The  review  covers 
the  three  known  exporters  and  three  of 
the  four  known  third-country  resellers  of 
this  merchandise  to  the  United  States 
and  the  period  March  28, 1983  through 
December  31, 1983. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  At  the  request  of  an 
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importer,  we  held  a  public  hearing  on 
April  1, 1985.  Based  on  our  analysis  of 
the  comments  received  and  the 
correction  of  clerical  errors,  we  have 
changed  the  margins  for  certain  firms 
from  those  presented  In  the  preliminary 
results  of  review. 
EFFECTIVE  DATE:  June  24, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  A.  Flannery  or  John  R. 
Kiigelman.  Office  of  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington. 
DC.  20230:  telephone:  (202)  377-3601. 
SUPPI^MENTARY  INFORMATION: 

Background 

On  February  14, 1985,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  PR 
6227)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  shop  towels 
of  cotton  from  the  People's  Republic  of 
China  (48  FR  45277;  October  4. 1983). 
The  Department  has  now  completed  that 
administrative  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  cotton  shop  towels.  Cotton 
shop  towels  are  currently  classifiable 
under  item  366.2740  of  the  Tariff 
Schedules  of  the  United  States 
Annotated. 

The  review  covers  the  three  known 
exporters  and  three  of  the  four  known 
third-country  resellers  of  this 
merchandise  to  the  United  States  and 
the  period  March  28. 1983,  through 
December  31. 1983. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results,  as 
provided  by  §  353.53(d)  of  the 
Commerce  Regulations.  At  the  request 
of  an  importer,  Fedtex  Incorporated,  we 
held  a  public  hearing  on  April  1. 1985. 

Comment  1:  Fedtex  and  another 
importer  of  Chinese  shop  towels, 
Unifirsl  Corporation,  argue  that  the 
failure  of  Chinese  exporters  to  respond 
to  the  Department's  request  for 
information  did  not  justify  the 
Department's  application  of  the  best 
information  rule  set  forth  in  section 
776(b)  of  the  Tariff  Act  of  1930  ('the 
Tariff  Act").  They  note  that  section 
776(b)  applies  only  when  "a  parly  .  .  . 
refuses  or  is  unable  to  provide 
information  requested  ...  or  otherwise 
significantly  impedes  an  investigation." 
They  argue  that,  because  China  is  a 
state-controUed-economy  country,  the 
exporters  do  not  possess  information 
that  could  be  the  basis  for  our  foreign 
market  value  determination  and  the 


exporters  therefore  could  do  nothing  to 
significantly  impede  that  determination. 
Fedtex  and  Unifirst  further  claim  that 
we  cannot  consider  the  Chinese 
exporters  to  have  refused  to  provide 
requested  foreign  market  value 
information,  because  we  never 
requested  such  information  during  this 
review.  The  importers  contend  that,  at 
most,  the  Department  might  have  been 
able  to  use  a  response  to  question  C.l  of 
the  Department's  questionnaire  to  make 
adjustments  to  foreign  market  x'alue  for 
differences  in  physical  characteristics, 
but  the  response  could  not  have  served 
as  the  overall  basis  of  a  foreign  market 
value  calculation.  Question  C.l  did  not 
request  production  factor  information 
(the  Department's  method  of  calculating 
fair  value  during  the  original 
investigation).  Even  if  that  question 
could  be  considered  relevant  to 
production  factors,  §  353.8(c)  of  the 
Commerce  Regulations  authorizes  the 
Department  to  use  that  method  for 
calculating  foreign  market  value  only 
after  exhausting  the  possibility  of  using 
surrogate  data  from  producers  of  the 
merchandise  in  non-state-controUed- 
economy  countries  comparable  to  China 
in  level  of  economic  development.  The 
Department  must  follow  and  exhaust 
that  hierarchy  of  options  before 
resorting  to  best  information.  Except  for 
the  production  factor  methodology,  all  of 
the  options  require  information  that  the 
Chinese  exporters  do  not  possess. 

Fedtex  and  Unifirst  also  contend  that 
it  is  not  the  best  information  rule,  but 
rather  the  substantial  evidence 
standard,  that  requires  the  Department 
to  conduct  a  thorough  investigation. 
They  contend  that  the  record  of  this 
proceeding  contains  no  indication  that 
the  Department  sought  to  obtain 
surrogate  information,  demonstrating 
the  Department's  disregard  of  its 
statutory  and  substantial  evidence 
obligations.  If  the  Department  had 
looked,  it  might  well  have  found  a 
surrogate  producer  willing  to  provide 
information.  Even  without  such 
cooperation,  we  could  have  obtained 
surrogate  information  from  other 
sources. 

Milliken  argues  in  opposition  that  the 
Department's  initial  questionnaire 
request  for  information  was  only  the 
first  step  in  the  administrative  review 
process;  the  failure  of  Chinese  exporters 
to  respond  to  that  request  relieved  the 
Department  of  any  obligation  to  refine 
its  questions  in  follow-up 
questionnaires. 

In  a  narrower  vein,  Milliken  contests 
the  importers'  arguments  that  Chinase 
exporters  had  no  information  to  provide 
about  foreign  market  value.  A  fictional 
constructed  value  must  be  based  upon 


factors  of  production  supplied  by  the 
Chinese  industry. 

Department's  Position:  The  complete 
refusal  of  the  Chinese  exporters  to 
respond  to  any  of  the  Department's 
requests  for  information  justifies  the 
application  of  the  best  information  rule 
of  section  776(b)  of  the  Tariff  Act. 
Section  776(b)  states  that  "the 
administering  authority  and  the 
Commission  shall,  whenever  a  party  or 
any  other  person  refuses  or  is  unable  to 
produce  information  requested  in  a 
timely  manner  and  in  the  form  required, 
or  otherwise  significantly  impedes  an 
investigation,  use  the  best  information 
otherwise  available."  The  complete 
failure  of  the  Chinese  exporters  to 
produce  any  of  the  information 
requested,  to  respond  to  all  to  the 
questionnaire  or  to  any  other  inquiries, 
constitutes  refusal  to  respond  and  did 
significantly  impede  this  administrative 
review.  (On  June  11. 1985.  after  the  close 
of  the  comment  period,  the  Department 
received,  through  counsel  for  Fedtex  and 
Unifirst.  a  purported  questionnaire 
response  from  Chinatex. 

Assuming  this  to  be  an  official 
response  from  Chinatex,  the  Department 
has  not  considered  the  data  contained  in 
the  submission  in  reaching  these  final 
results  because  the  Department 
considers  questionnaire  responses 
received  after  publication  of  preliminary 
results  of  review  to  be  untimely.  See 
also  Comment  9.) 

The  failure  of  the  exporters  to  respond 
prevented  the  Department  from 
obtaining  accurate,  timely  information 
on  U.S.  sale  prices,  the  types  of 
merchandise  sold  to  the  U.S..  and  the 
dates  of  U.S.  sales  for  choosing 
appropriate  surrogate  comparison  sales. 
Further,  the  refusal  of  the  Chinese 
exporters  to  respond  prevented  the 
Department  from  properly  adjusting 
non-state-controUed-economy  prices  or 
constructed  valjies  used  to  represent 
foreign  market  value  for  potentially 
adverse  adjustments  for  differences  in 
the  physical  characteristics  of  the 
merchandise  and  differences  in 
circumstances  of  sale  such  as  credit, 
commissions,  etc.  Thus,  regardless  of  the 
method  the  Department  might  have  used 
under  §  353.8  of  the  Commerce 
Regulations,  the  absence  of  any 
response  to  the  U.S.  price  portion  of  the 
questionnaire  made  it  impossible  for  the 
Department  to  calculate  accurately 
foreign  market  values.  Absent  response, 
the  Department  had  to  begin  its 
calculations  late  in  the  review  by 
resorting  to  the  best  information 
available  for  U.S.  price.  Collecting  that 
information  alone  took  four  months. 
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The  question  of  the  sufficiency  of  the 
Uepdrtments  questionnaire  with  regard 
to  overtly  requesting  production  factor 
information  is  in  our  view  immaterial. 
1  hi'ie  was  no  reason  to  beheve  that  the 
rhinise  exporters  would  have  answered 
mi.re  direct  questions  rt^jjarJing  factors 
of  (.rouucticn.  Nor  would  we  have 
allowed  flipm  to  answer  only  c.bo'jt 
l!/jse  factors  and  not  <:nswi-r  the  rest  of 
the  queftumnaire. 

Ciirmi'fr.t 2.  FedfcK  ard  Unifirst  argue 
thiif,  if  the  Dfjpartment  decides  to 
cun'inue  to  apply  the  best  inform. :tiun 
ni!<'  in  this  review,  the  best  information 
is  H'-.t  what  the  Depaitment  chose  for  the 
p.'climinary  resultR.  i.e..  nut  the  1983 
Sfilins  price  of  the  lowest-priced  IJ.S.- 
miiniifrfctured  shop  towel,  the  U'llXD 
F  i^le  towel.  The  importers  slate  that  the 
if>>is!iitive  history  of  section  77G(b) 
contains  no  indication  that  Congress 
intended  the  provision  to  be  applied  as  a 
pi'nulty.  particularly  if  a  party  were  by 
it'*  vrry  niture  unable  !o  supply  the 
Tequfsted  infurmalion,  r.ilhcr.  the 
function  of  the  provision  is  to  enable  the 
Ut'li.irtmenf  to  reach  required 
dt  '  ;  rnliiofior.s  within  the  strict 
.«;;  'a'n-\  di.iiilines.  1  liey  argue  that  the 
Department's  own  application  of  the 
n.li'  demuns'.r.itvs  the  I'epartmenfs 
understanding  that  the  proyision  is  not  a 
Ii.:ense  to  pi-nahze.  and  that  the 
Dep.irtnient  is  to  weigh  alternatives 
bffttre  SI  lucting  the  best  information 
olhewise  avaJl.^ble.  They  cite  final 
rtsultF  of  reviews  of  the  countervb 
d  j?v  order  on  Michelin  X-radial  stcel- 
bfite.i  tires  fn^m  Canada  and  of  the 

■  : :  duty  finding  on  bi(  ytle 

sj-     :  :>  from  J. span  as  instances  in 

which  the  Dep.irlment  exercised  careful 
anti  mdependiTt  iuJgment  in  choosing 
the  best  infornuition.  The  importers  also 
I        *'••  it  the  decision"  for  the  Court  of 
.\;  ,i.    I>  for  the  Federal  Circuit  in 
A.'iortic  Sui;ur.  Ltd.  v.  United Stntrs.  774 
r.2d  1556  (Fed  Cir.  1984)  merely 
indicated  th.it  a  party  unwilling  or 
uHiiltle  to  produce  information  ran  the 
risk  that  the  administering  ajjem  y"8 
ciioice  of  best  information  otheiw  ise 
avaiLble  mii^hl  work  a>{dinst  the  party's 
best  interests.  They  argue  that,  iri 
A'/a:itir  Sufiar.  the  Intemational  Trade 
Commissions  choice  oi  best  information 
actually  revv;i.-ded  the  failure  of  the 
respondent  L'  S.  firm  by  enhancmg  the 
evidentiary  support  for  an  affirmntive 
inijry  findin;^. 

Ry  contrast  Milliken  argues  that  the 
Atlantic  Suiicir  opinion  s'lpports  the 
proposition  that  the  Department  is 
stut'ilorily  compelled  to  resort  to  best 
information  otherwise  available 
whenever  a  respondent  fails  to  provide 
requested  information.  As  the  court  said. 
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the  Department  may  use  this  rule  as  an 
informal  club  over  recalcitrant  parties. 

Dnpartment's  Position  As  we  have 
indicated  repeatedly  since  1980,  in 
Federal  Register  notices,  articles, 
internal  memoranda  placed  in  public 
files,  hearings,  etc  .  we  believe  that,  in  a 
situation  like  the  one  at  hand,  the  best 
information  rule  is  a  rule  of  adverse 
inference.  Without  such  an 
interpretation,  the  Department's 
administration  of  the  antidumping  and 
countervailing  duty  laws  would  be 
futile.  The  Department  lacks  any 
authority  to  issue  subpoenas  for 
information.  Parties  are  under  no  direct 
compulsion  to  answer  our  requests  for 
information,  if  we  could  not  resort  to 
interpreting  such  complete  refusals  to 
answer  as  (he  planned  withholding  of 
information  known  by  the  potential 
re.'ipondcnt  to  be  detrimental  to  its 
interests,  then  all  respondents  would 
adopt  with  impunity  such  a  strategy  of 
withholding.  We  must  have  the 
authority  to  use  other  market 
information  for  the  potentially 
detrimental  information  withheld. 

The  fact  that  unrelated  importers  must 
bear  the  burden  of  refusals  by  exporters 
to  rt'spnnd  is  imbedded  in  the  statute, 
for  better  or  worse.  It  is  no  different  in 
kind  from  the  basic  statutory  scheme  of 
requiring  that  unrelated  importers  pay 
the  duties  resulting  from  the  unfair  trade 
practices  of  exporters. 

The  importers  cite  to  two  of  our  prior 
decisions  regarding  our  choice  of  best 
irJormalion.  In  the  first,  the  final  results 
of  our  administrative  revit;vv  of  the 
countervailing  dutj,  order  on  Michelin  X- 
radial  steel-belted  tires  from  Canada  (46 
FR  48737:  October  2,  1981).  we  stated 
that  we  review  parties  whose  exports 
we  have  previously  determined  to  be 
dumped.  Those  subject  to  an 
antidunipi.ng  or  countervailing  duty 
order  have  the  incentive  "to  minimize 
.  .  .  the  magnitude  of  their  dumping  or 
subsidization. "  We  rejected  all  of 
Michelin's  .<:u;^g(.sted  best  information 
figures  fur  Canadian  sales  of  its 
Canadian  produced  tires.  We  did  so, 
among  other  reasons,  because  adoption 
of  its  suggestions  would  reward  its 
earlier  refusal  to  provide  requested 
information.  We  ultimately  chose  our 
best  information  with  that  in  mind. 

Our  decision  in  the  final  results  of 
review  of  the  antidumping  finding  on 
bicycle  speedometers  from  )apan  (47  ¥R 
28978:  luly  2.  1982)  also  clearly 
demonstrates  our  use  of  adverse 
inference. 

Moreover,  as  provided  in  §  353.51(b) 
of  the  Commerce  Regulations:  Where  a 
party  to  the  proceeding  refuses  to 
provide  requested  information,  that  fact 


may  be  taken  into  account  in 
determining  what  is  the  best  available 
information. 

As  for  the  court's  decision  in  At/antic 
Suf^ar.  the  court  did  say  that  our  cfioice 
of  best  information  may  appear  to  be  a 
penalty  in  the  eyes  of  the  non- 
cooperating  party.  Whether  the  ITC's 
actual  application  of  best  information  in 
Atlantic  Suijar  operated  as  a  penalty  is 
irrelevant  to  our  review  here.  In  any 
event,  we  believe  our  use  of  adverse 
inference  is  different  than  using  section 
776  as  a  penalty.  If  it  were  a  penalty,  we 
could  arbitrarily  pick  any  number 
without  regard  to  market  data  usable 
under  the  statute. 

In  the  context  of  our  adverse 
inference  interpretation,  we  do  exercise 
discretion  in  choosing  the  best 
information  otherwise  available.  For 
example,  in  determining  United  States 
price  for  this  review,  we  have  rejected 
the  petitioner's  information  and  used 
available  Customs  Service  data  which 
we  were  able  to  obtain  because  of  the 
suspension  of  liquidation  of  Chinese 
entries.  Similarly,  we  have  considered 
numerous  avenues  for  calculating 
foreign  market  value.  See  Comments  3 
and  4.  When  we  decide  to  use  the  best 
information  otherwise  available,  due  to 
the  complete  failure  of  a  manufacturer 
or  exporter  to  respond  to  our  requests 
for  information,  we  consider 
independent  information  that  we  can 
readily  obtitin  without  unduly  delaying 
the  review. 

Comment  3:  Fedtex  and  Unifirst  assert 
that  the  Department,  even  in  its 
selection  of  best  information,  is  bound 
by  the  hierarchy  for  choosing  foreign 
market  value  outlined  in  section  773(c) 
of  the  Tariff  Act  and  §  353.8  of  the 
Commerce  Regulations.  They  argue  that 
the  Department's  reasons  for  proceeding 
directly  to  U.S.  producer  prices  are 
erroneous. 

The  importers  argue  that  the 
Department  possesses  extensive 
information  concerning  shop  towel 
export  sales  to  the  United  States  by 
Pakistani  and  Indonesian  producers, 
including  import  daty  reported  in 
Census  Publication  IM  146.  The 
Department  also  could  have  obtained 
from  the  Customs  Service  all  necessary 
import  data  regarding  Pakistani  or 
Indonesian  shop  towel  entries  during  the 
period  of  review.  The  Department  used 
comparable  Customs  Service  data  for 
Chinese  imports  as  the  basis  of  United 
States  price  in  this  review.  The 
Department  could  have  asked  for 
invoices  from  the  Customs  Service. 
Alternatively  the  Department  could 
have  used  the  copies  of  commercial 
invoices  that  the  importers  submitted  for 
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rxport  sales  to  thn  liniled  Slates  from 
Hons  Korijj.  Pakist.iil.  and  Peru. 

Ffiltex  and  Unifirtl  contend  that  the 
r.ikislani  ^overnmeftfs  blocking  of  the 
Ueparlment's  access  to  Pakistani 
i.ompunies  for  potential  surrogate  homo 
market  sales  data  in  the  original  fair 
\alup  investigation  in  this  case  is 
iir(<levant  in  this  rev(iew.  Nor  does  it 
justify  totally  abandoning  that  country 
as  a  potential  surrogate.  The  hierarchy 
in  the  regulations  requires  proceeding  to 
the  next  staled  optian. 

In  the  importer's  yiew.  the 
Departments  policjj  of  not  using  as  a 
SLirrog  mIp  any  country  subject  to  an 
antidumping  or  courtervailing  duty 
proceeding  on  comparable  merchandise 
has  not  basis  in  la\>;|.  The  Department 
could  easily  indudiJ  in  the  foreign 
maiket  value  whatavcr  margin  of 
dumping  or  subsidiJation  the 
Department  concludes  exists  for  that 
surrog.ife.  The  Department's  policy  is 
inappropriate  becaijse  it  seriously 
diminishes  the  likelihood  of  the 
Department's  lind.ng  any  reliable 
surrogate  meusiue  of  foreign  market 
value.  Even  if  the  Itepartment  refuses  to 
consider  countries  Subject  to 
antidumping  or  countervailing  duty 
pioceedings,  Hong  Kong  and  Indonesian 
export  sales  to  the  United  States  would 
still  be  available.  The  petitioner's 
contention  concerning  Hong  Kong  towel 
m.inufaclurers  using  dumped  Chinese 
fabric  is  unsupported  and  irrelevant. 
Finally,  in  the  countervailing  duty 
investigation  of  Indonesian  textiles,  the 
Department  preliminarily  found 
subsidies  of  only  0.B3  percent;  such  a 
level  of  subsidization  should  not 
prohibit  the  use  of  Indonesian  export 
s.iles  as  surrogate  information. 

Should  we  not  use  sales  to  the  United 
States  from  one  of  those  countries  as  the 
basis  for  foreign  market  value,  the 
importers  argue  that  we  should  use  the 
one  year  old  1982  production  factor  data 
from  the  final  less-lhan-fair-value 
determination  as  a  reliable 
approximation  of  what  1983  production 
factors  would  be.  Shop  towels  are  not 
sophisticated  products  for  which  the 
production  process  constantly  changes, 
and  the  Department  could  make  an 
adjustment  for  Indonesian  inflation. 
Prices  in  Indonesia's  clothing  sector 
increased  by  only  4.4  percent  from  1982 
to  1983.  and  wage  rates  in  Indonesia's 
textile  sector  declined  during  that 
period.  Further,  the  devaluation  of  the 
rupiah  against  the  dollar  between  1982 
and  1983  would  have  caused  a  29 
percent  drop  in  the  Indonesian  textile 
cost  translated  into  U.S.  dollars, 
assuming  costs  in  local  currency 
remained  constant  Finally,  such 


adjustment  for  inflation  would  eliminate 
any  incentive  to  a  respondent  not  to 
answer  and  to  assume  the  Department's 
use  of  the  respondent's  prior  rate  as  best 
information. 

The  petitioner  argues  that 
Departmental  policy  correctly  precludes 
the  use  of  unfairly  traded  exports  from 
one  country  as  the  standard  for 
determining  the  foreign  market  value  of 
imports  from  another  country.  Because 
the  Department  has  found  Pakistani  and 
Indonesian  export  subsidies  on  shop 
towel  shipment  to  the  United  States, 
those  unfairly  traded  exports  should  not 
be  used  in  this  administrative  review. 

Millikon  also  alleges  that  Ffong  Kong 
shop  towels  are  in  fact  made  with 
dumped  Chinese  fabric  that  firms  in 
Hong  Kong  merely  cut  into  squares  and 
overedge,  and  that  those  towels  should 
not  be  used  here  for  foreign  market 
value. 
The  petitioners  finally  contends  that 
.  the  use  of  a  constructed  value  based 
upon  Chinese  factors  of  production 
valued  in  a  non-state-controlled- 
economy  country,  us  provided  for  in 
§  353.8(c)  of  the  Commerce  Regulations, 
exceeds  the  Department's  authority 
under  section  773(c)  of  the  Tariff  Act. 

Even  if  the  factor  approach  were 
lawful,  it  would  be  inappropriate  in  this 
instance  because  the  respondents  during 
the  fair  value  investigation  did  not 
provide  information  on  those  factors 
adequate  to  meet  the  requirements  of 
§  353.8(c).  That  fictional  constructed 
value  from  the  fair  value  investigation 
also  is  unusable  now  because  there  is  no 
way  of  knowing  the  extent  to  which  the 
Chinese  factors  of  production  or  the 
Indonesian  valuation  of  such  factors 
may  have  changed.  The  lack  of  any 
response  to  the  Department's 
questionnaire,  even  before  the 
Department  was  able  to  reach  the  point 
of  asking  for  updated  information  on  the 
factors,  gives  rise  to  the  negative 
inference  that  the  factors  have  changed 
in  a  direction  that  would  result  in  a 
higher  margin  than  that  found  in  the  fair 
value  investigation.  The  petitioner  also 
cites  various  inflation  rates  for  several 
sectors  of  the  Indonesian  economy  as 
evidence  that  we  cannot  adjust  costs 
found  during  the  fair  value  investigation 
for  use  in  this  review,  absent  a  detailed 
study  of  Indonesian  conditions  during 
the  review  period.  Milliken  notes  that 
the  Indonesian  currency  devaluation 
cited  by  the  importers  would  have 
increased  the  cost  of  dollar- 
denominated  imports  of  the  raw  cotton 
Indonesia  must  import  for  shop  towel 
production. 

In  sum,  the  only  data  usable  by  the 
Department,  whether  or  not  referred  to 


as  best  information,  are  U.S.  producer 
prices. 

Department's  Position:  As  a  general 
proposition,  we  believe  that  under 
section  773(c)  of  the  Tariff  Act  and 
§  353.8  of  the  Commerce  Regulations  we 
must  attempt  to  base  foreign  market 
value  upon  sales  or  costs  of  producers  in 
a  non-state-controlled-economy  country 
at  a  similar  level  of  economic 
development.  However,  when  the  statc- 
controlled-economy  country 
manufacturers  or  exporters  totally 
refuse  to  respond,  the  obligation  to 
follow  the  hierarchy  in  asssessing 
antidumping  duties  no  longer  exists.  We 
have  our  concurrent  obligation  to 
conduct  a  timely  review. 

Assuming  we  had  the  obligation  to 
follow  the  hierarchy  in  best  information 
situations,  informaiion  possessed  by  us 
(or  readily  obtainable  through  other 
sources)  on  the  importers'  suggested 
surrogate  choices  within  the  hierarchy  is 
inadequate  or  inappropriate  for  us  to 
use  to  determine  foreign  market  value. 
We  could  not  have  attempted  to  obtain 
missing  information  without  greatly 
delaying  the  review. 

First,  complete  and  detailed 
information  on  U.S.  entries  of  shop 
towels  from  other  countries  duri.ng  the 
period  of  review  was  unavailable.  We 
could  only  obtain  from  the  Customs 
Service  invoices  for  entries  of  Pakistani 
towels  during  the  period  October  24, 
1983.  through  December  31, 1983. 
because  those  entries  were  suspended 
due  to  the  pending  countervailing  duty 
investigation.  However,  those  invoices 
covered  only  part  of  our  review  period 
here.  We  could  not  use  the  invoices 
submitted  by  the  importers  for  the 
suggested  countries'  U.S.  shipments, 
because  those  invoices  represented  only 
a  portion  of  the  invoices  corresponding 
in  lime  to  the  sales  of  Chinese  shop 
towels  that  entered  during  the  period. 

Even  if  we  had  adequate  information 
on  those  suggested  exports  to  the  United 
States,  it  remains  our  general  policy  in 
state-controlled-econoniy  cases  not  to 
base  foreign  market  value  on  surrogate 
countries'  exports  to  the  U.S.  if  those 
exports  are  subject  to  countervailing 
duty  orders  or  suspension  agreements. 
We  are  not  persuaded  that  including  the 
amount  of  the  net  subsidy  in  the 
surrogate's  export  price  would  yield  a 
foreign  market  value  that  falls  within 
our  hierarchy  or,  if  it  did,  would  provide 
a  preferred  basis  for  calculating  foreign 
market  value.  Any  such  value  would  be 
merely  a  constructed  hypothetical  value. 
In  addition,  for  Pakistani  1983  shop 
towel  exports,  the  Pakistani  response  to 
our  countervailing  duty  questionnaire 
was  inadequate  for  us  to  calculate  the 
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umuuiil  of  the  net  subsidy  on  those 
txports.  For  Peruviun  1983  I'xporls.  the 
l)rp.irlment  on  St'ptrnilur  4,  iy&4. 
suspended  its  countervdihnjj  duty 
investigation  of  Peruvian  shop  towels 
wfter  enterin^i  into  an  agreement  with 
r«Ti!vi.in  exporters  to  cease  their 
exptfits  to  the  I'mted  Slates.  We 
ihiTi  t;;if  did  not  complete  our 
(  ;!(  million  ol  the  net  si.l)sidy  on  19«.1 
exports.  In  our  preliminary 
deferniination.  we  had  found  an 
esjim.ited  net  subsidv  of  44  percent  ud 
Vi  .'  ■■    \v  On  April  17.  1>»H5.  the 
II.  jM:in:ent  terminated  its 
countervailing  duty  investigation  of 
Indonesian  lextde  mill  products, 
covering  calendar  year  1983.  Bi'cause 
that  terminidion  was  pitripitated  by  the 
petitioners"  wdhuravval  of  the  petition,  it 
woidd  ha^t  been  inappropriate  to  use 
P'ii.es  of  Indonesian  shop  towels 
exported  to  the  U.S  in  1983  in  this 
re". i»  vv.  Before  the  termination,  we  had 
I'r-  'tniinarily  found  those  cxporl.s  lo  be 
st,!)bidized.  and  the  termination  did 
nolhinj}  to  alter  our  conclusion  of 
subsidization.  It  did  end  completion  of 
our  measurement  of  the  magnitude  of 
sub.siilization  on  1983  exports.  We  also 
(  ouid  not  use  Sri  Lankan  1983  exports,  it 
would  also  not  have  been  appropriate  to 
use  prices  of  Hong  Kong  shop  towel 
exports  to  the  U.S.  as  the  basis  for 
foreign  market  value.  In  conclusion,  we 
(  o;il{l  not  have  used  information  on  any 
of  those  countries'  1983  shop  towel  sales 
to  the  U.S.  We  note  that  imports  of  shop 
towels  from  the  only  two  other 
exporting  countries  that  we  know  of. 
Indi.i  .J ml  Hung.iry.  were  so  insignificant 
that  they  would  not  have  formed  an 
atieqiiate  basis  for  foreign  market  value. 

We  had  insufficient  inform.ition  lo 
base  foreign  market  value  on  the 
Indune.sian  costs  used  in  the  fair  value 
investigation  adjusted  for  inflation.  We 
a.cree  with  Milliken  that,  absent  a 
questionnaire  response,  we  cannot 
ascertain  how  Chinese  factors  of 
production  may  have  changed.  In 
i.ddition.  the  petitioner's  information 
(contradicting  the  importers' 
information)  indicated  that  costs  in 
Indonesia  so  changed  as  to  have 
precluded  our  accurately  evaluating  the 
submissions  without  a  detailed  study 
that  would  have  required  directly 
contcicting  Indonesian  producers.  That 
would  unduly  delay  the  final  results  of 
the  rev  iew.  Both  sets  of  contradictory 
information  were  submitted  after  our 
publication  of  the  preliminary  results. 

We  disagree  with  the  petitioners 
contention  that  §  353.8(c)  of  the 
Commerce  Regulations  violates  section 
773(1)  of  the  Tariff  Act.  Also,  this  review- 
is  not  the  appropriate  forum  for 


reviewing  the  adequacy  of  our 
conclusions  during  the  original 
investigation  regarding  the  responses  on 
the  factors  of  production. 

Ccmnur.t  4:  Fedtex  and  Unifirst  argue 
that,  if  we  use  prices  of  ll.S.-made  shop 
towels  as  the  basis  for  foreign  market 
value,  wc  must  u.se  accurate  WIPO 
lowcl  prices,  not  the  questionable  ones 
submitted  by  the  petitioner.  We  also 
should  not  use  Milliken's  new- 
suggestion  of  an  average  price  of  all 
U  S.-produced  shop  towels. 

Fedtex  and  Unifirst  point  out  that  the 
petitioner  previously  acknowledged  the 
Wiro  Eagle  towel  as  most  similar  to  the 
Chinese  towel,  and  they  object  to  the 
petitioner's  later  argument  that;  (1)  The 
Eiigle  towel  is  inferior  to  the  Chinese 
towel;  and  (2)  the  Department  should 
consider  other  U.S.-made  towels  as  the 
basis  of  foreign  market  value.  They  note 
that  WIPO  advertises  the  Eagle  towel  to 
be  superior  to  imported  towels.  They 
argue  that  there  is  no  information  in  the 
record  to  support  the  proposition  that 
towels  produced  by  the  petitioner  or  a 
third  V.S.  manufacturer  constitute  a 
belter  'such  or  similar  '  merchandise 
selection. 

Finally.  Fedtex  and  Unifirst  note  that 
there  is  printing  on  the  Eagle  towel, 
while  the  Chinese  towel  is  generally 
unprinled.  justifying  an  adjustment  for 
differences  in  the  physical 
characteristics  of  the  merchandise.  (The 
importers  after  the  hearing  supplied 
data  on  the  cost  of  the  WIPO  printing.) 
They  also  argue  that  the  Department,  in 
accordance  with  section  773(a)  (4)  (B)  of 
the  Tariff  Act  and  §353.15  of  the 
Commerce  Regulations,  should  make 
downward  adjustments  to  any  such 
foreign  market  value  for  differences  in 
c  redit  costs,  in  the  range  of  marketing 
activities,  in  the  levels  of  trade,  and  in 
other  circum'ifances  of  sale. 

Win-Tex  also  argues  that  the  Chinese 
shop  towels  sold  in  the  U.S.  are  smaller, 
have  less  expensive  packing  than  the 
petitioner  assumed,  and  have  slightly 
less  ocean  freight  and  insurance  charges 
than  appear  in  the  petitioner's  model. 

The  petitioner  contends  that  the  Tariff 
Act  and  the  Commerce  Regulations  do 
not  provide  for  the  use  of  the  lowest  or 
■  lowest  average'  price  of  merchandise 
produced  in  a  non-state-controlled- 
iconomy  country  as  the  basis  for  foreign 
market  value,  and  that  the  Department 
erred  in  using  the  lowest  rather  than  the 
weighted-average  U.S.  producer  price  as 
the  basis  for  foreign  market  value. 

The  petitioner  further  argues  that 
there  is  no  legal  basis  for  any 
adjustment  to  U.S.  producer  prices  used 
in  determining  foreign  market  value,  that 
the  lack  of  evidentiary  support  on  the 


record  (and  of  any  Chinese  claims  for 
adjustment)  preclude  such  adjustments, 
and  if  adjustments  were  to  be  made, 
they  wo,uld  increase  foreign  market 
value.  For  instance.  Chinese  exporters 
bear  warehousing  and  financing  costs 
f.ir  in  excess  of  any  such  costs  borne  by 
U.S.  producers,  and  physical  differences 
between  Chinese  and  U.S.  towels 
paradoxically  make  the  inferior  Chinese 
towel  costlier  to  produce. 

Dt'partment's  Postiion:  We  agri-e  that, 
to  the  extent  possible,  we  must  base 
foreign  market  value  on  merchandise 
identical  to.  or  most  similar  to.  that  sold 
to  the  U.S.  Based  on  information 
submitted  by  both  the  petitioner  and 
importers,  we  conclude  that  the  Eagle 
towel  is  the  I,'. S. -manufactured  towel 
most  similar  to  the  Chinese  shop  towel, 
and  thus  the  most  appropriate  basis  for 
foreign  market  value. 

We  are  not  precluded  in  a  best 
information  situation  from  using  a 
weighted  average  of  the  prices  of  more 
than  one  model  of  towel  where,  for 
instance,  the  prices  of  the  most  similar 
merchandise  are  not  easily  segregable 
from  the  prices  of  less  similar 
merchandise.  This,  however,  is  not  the 
case  here.  After  considering  the 
information  regarding  Eagle  towel 
pricing  submitted  by  importers  and  the 
pt  titioncr  and  data  obtained  from  an 
independent  source,  we  determine  that 
the  Eagle  price  used  for  foreign  market 
value  in  our  preliminary  results  is  the 
appropriate  price. 

As  the  petitioner  has  conceded,  we 
requested  in  October  1984.  suggestions 
regarding  the  l)est  information  otherwise 
available,  and  the  petitioner  at  that  time 
argued  that  we  should  use  the  price  of 
the  Eagle  towel  as  the  basis  for  foreign 
market  value.  The  petitioner  at  that  time 
provided  no  details  of  differences  in 
physical  characteristics  and  costs 
between  the  Chinese  and  Eagle  low-els. 

The  Tariff  Act  and  the  Commerce 
Regulations  do  not  prohibit  adjustments 
to  U.S.  producer  prices  used  as  the  basis 
for  foreign  market  value.  In  fact,  as  with 
other  bases  of  foreign  market  value, 
adjustments  would  be  appropriate  when 
we  opt  to  use  U.S.  producer  prices  as  the 
basis  for  comparison.  However,  we  did 
not  receive  from  cither  side  timely  or 
usable  claims  for  adjustments.  In 
particular,  since  we  lack  adequate 
information  on  the  net  effect  of  any 
physical  differences  lielween  the  Eagle 
towel  and  Chinese  towels,  we  have 
made  no  adjustment  to  foreign  market 
value  for  differences  in  physical 
characteristics.  Similarly,  for  all 
circumstance-of-sale  adjustments 
suggested  by  either  the  petitioner  or 
importers,  we  received  no  timely  claims 
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and  we  have  insufficient  information  on 
relative  costs  to  calculate  such 
adjustments. 

Comment  5:  Fedtex  and  Unifirst  aRree 
with  the  Department  that  the  data  the 
Department  obtained  from  the  Customs 
Service  for  the  preliminary  results'  best 
information  calculation  of  United  Stales 
price  contained  virtually  all  needed 
information  regarding  relevant  U.S. 
sales.  The  only  figure  that  was  not 
included  is  Chinese  inland  freight,  and 
the  Department  correctly  used  verified 
Chinese  cost  information  from  the  fair 
value  investigation,  rather  than  the 
petitioners  suggested  data.  Fedtex  and 
Unifirst  note  thatj|>ecause  the 
Dt'parlment  did  not  account  for  packing 
costs  in  calculating  foreign  market 
value,  there  is  no  need  for  the 
Department  to  deduct  packing  costs 
from  United  Slates  price. 

The  petitioner  argues  that,  in 
determining  U.S.  price,  the  Department 
should  make  deductions  for  Chinese 
inland  freight  and  packing  costs,  it  notes 
thai,  because  China  is  a  sta»e- 
rontrolled-economy  country,  the 
Department  should  use  surrogate 
shipping  charges  as  a  measure  of 
Chinese  inland  freight,  and  suggests  the 
use  of  U.S.  charges  as  surrogate 
information. 

Department's  Position:  We  agree  that 
the  prices  on  Customs  Service 
tiocuments  constitute  the  best 
information  available  for  U.S.  price.  We 
have  changed  our  estimate  of  Chinese 
inland  freight  for  U.S.  price  calculations. 
For  the  same  reasons  that  we  use  no 
other  internal  prices  of  a  state- 
conlrolled-economy  country  in 
calculating  foreign  market  vlaue,  it  was 
incorrect  to  use  Chinese  rates  to  value 
those  charges  in  U.S.  price.  See 
Comment  10.  The  statute  does  not 
permi*  u.s  to  deduct  packing  costs  in 
calculating  U.S.  price.  We  can  adjust  for 
(iifferenres  in  packing  in  calculating 
foreign  market  value.  However,  in  this 
instance,  because  we  do  not  have 
adeqiuife  information  on  the  cost  of 
packing  for  U.S.  or  Chinese  shop  towels, 
we  cannot  make  an  adjustment  to 
foreign  market  value  for  differences  in 
packing  costs. 

Comment  7:  Coiinsel  to  Fedtex  and 
Unifirst  contends  that  the  Department's 
refusal  to  grant  his  request  for  a 
disclosure  conference  on  behalf  of 
Unifirst  contravened  §  353.53(d)  of  the 
Commerce  Regulations,  which  provides 
for  disclosure  approximately  30  days 
prior  to  the  final  results.  He  argues  that 
our  refusal  seriously  compromises 
Unifirsts  rights  and  impedes 
representation  of  the  company's 
interests. 


Department's  Position:  Section 
353.53(d)  gives  the  Department 
discretion  in  its  administration  of 
disclosure  requests.  As  in  all  section  751 
reviews,  the  notice  of  preliminary 
results  of  this  administrative  review 
clearly  stated  that  the  Department  must 
receive  disclosure  requests  within  10 
days  of  the  date  of  publication  of  that 
notice.  Counsel's  request  on  behalf  of 
Unifirst  was  untimely.  We  did  grant  the 
same  counsel's  timely  request  for 
disclosure  on  behalf  of  Fedtex,  That 
counsel,  therefore,  received  a  full 
explanation  of  the  best  information 
methodology  used  identically  in  the 
preliminary  results  for  both  companies. 
Counsels  claim  that  we  impeded  his 
ability  to  represent  his  client  thus  is 
without  merit. 

Comment  8:  Another  importer,  Win- 
Tex  Company,  questions  the  petitioner's 
alleged  loss  of  market  share  and  its 
contention  that  other  domestic 
manufacturers  have  nearly  been  forced 
out  of  business. 

Department's  Position:  In  our 
calculation  of  dumping  margins  we 
cannot  and  did  not  consider  the 
petitioner's  allegations  of  injury. 

Comment  9:  Win-Tex  contends  that 
Chinatex  stated  that  "the  questionnaire 
was  never  presented  to  them,"  Win-Tex 
further  suggests  that  the  questionnaire 
may  never  have  reached  the  office  or 
individual  capable  of  completing  and 
returning  it.  Win-Tex  argues  that  the 
questionnaire  should  have  been  sent  to 
Chinatex  by  registered  letter  rather  than 
delivered  by  American  Embassy 
personnel  in  Beijing. 

Department's  Position:  Our  use  of 
American  Embassy  personnel  to 
transmit  questionnaires  to  Chinatex  and 
other  Chinese  exporters  was  the 
appropriate  way  to  ensure  that  the 
companies  received  the  questionnaire.  It 
is  not  our  responsibility  to  ensure  that 
the  company  personnel  receiving  a 
questionnaire  transmit  it  to  the  office  or 
individual  within  the  firm  appropriate 
for  completion  and  return. 

We  note  that  there  was  in  the 
materials  submitted  on  June  11, 1985,  a 
letter  from  Chinatex  acknowledging 
receipt  of  the  questionnaire  on  July  24, 
1984.  Therefore,  China  tex's  failure  to 
respond  for  11  months  was,  as  we  stated 
in  Comment  1,  a  refusal  to  respond. 
Chinatex  only  responded  after  the  filing 
of  post-hearing  briefs  on  the  best 
information  preliminary  results. 

Comment  10:  Win-Tex  disputes  the 
petitioners  calculation  of  U.S.  price, 
noting  for  example  that  the  petitioner 
used  a  13.6  percent  normal  duty  rate  and 
a  36.2  percent  antidumping  duty  cash 
deposit  rate,  while  the  actual  rates  were 


13.5  percent  and  30.1  percent, 
respectively.  Win-Tex  also  states  that 
the  distance  between  the  Chinese 
factory  and  port  is  one-half  of  that 
claimed  by  the  petitioner,  and  that  the 
foreign  inland  freight  on  the  U.S. 
shipments,  even  if  valued  by  U.S.  rather 
than  Chinese  rates,  would  be  $1.20  per 
bale  rather  than  the  S9.75  per  bale 
suggested  by  the  petitioner. 

Fedtex  also  disagrees  with  the 
petitioner's  estimate  of  the  distance 
between  the  Chinese  manufacturing 
plants  and  the  ports  of  exportation. 

Department's  Position:  We  have  not 
used  any  of  the  petitioner  s  information 
in  our  calculation  of  US.  price.  Rather, 
for  all  but  Chinese  inland  freight,  we 
have  used  information  Irom  the  Customs 
Service.  We  contacted  transportation 
brokers  in  various  regions  of  the  U.S.  to 
obtain  freight  rates  tor  itie  transport  of 
shop  towels.  We  applied  the  average  of 
the  rates  obtained  to  ttie  weights  of  the 
Chinese  shipments.  We  took  the 
resultant  numbers  and  applied  them  to 
estimated  distances  Irom  the  Chinese 
factories  to  the  ports  of  exportation. 

Comment  11:  Win-Tex  argues  that  the 
Chinese  factors  of  production  valued  in 
China  should  be  used  as  the  basis  of 
,   foreign  market  value,  and  Win-Tex 
provided  as  part  of  its  prehearing  brief  a 
calculation  of  foreign  market  value 
based  on  Chinese  costs. 

Department's  Position:  The  Tariff  Act 
does  not  permit  us  to  value  factors  of 
production  using  costs  in  the  state- 
controlled-economy  country. 

Comment  12:  Win-Tex  contends  that, 
because  WIPO  offered  and  sold  its 
Eagle  towel  for  substantially  less  during 
1983  than  the  Department's  chosen 
figure  (suggested  by  Miliiken)  in  the 
preliminary  results,  the  Department's 
number  does  not  necessarily  represent 
the  lowest  market  price  of  a  U.S.- 
manufactured  shop  towel. 

Fedtex  and  Unifirst  also  disagree  with 
the  petitioner's  assertion  of  the  selling 
price  for  the  WIPO  towel.  They  believe 
the  price  was  substantially  lower. 

Department's  Position:  After 
reviewing  all  the  information.we 
conclude  that  our  number  used  for  the 
preliminary  results  is  appropriate  to  use 
as  the  basis  of  foreign  market  value.  See 
also  Comment  4. 

Comment  13:  Win-Tex  notes  that  it  is 
able  to  negotiate  a  good  price  for 
Chinese  shop  towels  because  it 
purchases  in  volume  quantities. 

Department's  Posit/on:  Because  we 
have  no  evidence  regarding  quantity 
discounts  given  by  WIPO,  we  cannot 
make  an  adjustment  for  differences  in 
quantities. 
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Comment  14:  Win-Tex  argues  that 
there  are  raw  material,  overhead,  and 
labor  cost  differences  between  the 
Chinese  towels  and  Milliken  towels. 

Department's  Position:  Since  we  have 
concluded  that  the  Eagle  towel,  not  the 
Milliken  towel,  is  the  U.S.-produced 
towel  most  similar  to  the  Chinese  towel, 
this  point  is  moot. 

Comment  15:  The  petitioner  argues 
that  the  Tariff  Act  and  the  Commerce 
Regul;itions.  independently  of  the  best 
information  rule,  require  the  use  of  U.S. 
producer  prices  as  the  basis  for  foreign 
market  value  in  this  review.  Section 
773|c)  of  the  Tariff  Act  requires  that  the 
foreign  market  value  of  merchandise 
produced  in  a  state-controlled-economy 
country  be  based  upon  the  price  or 
constructed  value  of  such  or  similar 
merchandise  in  a  non-state-controlled- 
economy  country.  The  petitioner  argues 
that  the  term  "non-state-controlled- 
economy  country"  includes  the  United 
States,  and.  because  the  Department  has 
home  market  prices  in  the  United  States 
and  does  not  have  home  market  price  or 
constructed  value  information  for  shop 
towels  produced  in  any  other  non-state- 
controlled-economy  country,  it  must  use 
U.S.  producer  prices  as  the  basis  for 
foreign  market  value. 

Department  s  Position:  Section 
333.8(a)(1)  of  the  Cor-nmerce  Regulations 
specifies  that,  when  the  merchandise  is 
produced  in  a  state-controlled-economy 
country,  foreign  market  value  may  be 
the  prices  at  which  similar  merchandise 
manufactured  in  a  non-state-controlled- 
economy  country  is  sold  in  that  country, 
or  to  other  countries  (including  the 
United  States)  or  the  constructed  value 
of  similar  merchandise  in  a  non-state- 
controlled-economy  country.  Section 
353.8(b)(1)  stipulates  that,  to  the  extent 
possible,  the  Department  shall  use  a 
non-state-controlled-economy  country  at 
a  comparable  level  of  economic 
development.  If  information  on  a 
comparable  country  cannot  be  obtained, 
then  under  §  353.8(b)(2).  the  Department 
must  if  possible  use  another  non-state- 
controlled-economy  country,  other  than 
the  United  States.  Under  8353.8(b)(3), 
the  Department  can  use  prices  or 
construced  value  in  the  United  States 
only  if  the  Department  cannot  find  a 
country  meeting  the  requirements  of 
§  353.8(b)(1)  or  (2).  We  believe  this 
hierarchy  to  be  lawful  and  would  follow 
it  except  when  we  must  resort  to  best 
information. 

Comment  16:  The  petitioner  criticizes 
the  importer's  suggested  use  of  non- 
state-controlled-economy  country  export 
prices  to  the  U.S.  for  foreign  market 
value  because  competition  from  a  major 
state-controlled-economy  supplier  such 
as  China  forces  those  other  exporters  to 


lower  their  prices  or  withdraw  from  the 
market. 

Departments  Position:  Section  773(c) 
of  the  Tariff  Act  and  §  353.8  of  the 
Commerce  Regulations  direct  the 
Department  to  consider  exports  from 
non-state-controJIed-economy  countries 
to  the  United  States  as  possible  bases 
for  determining  foreign  market  value. 

Comment  17:  The  petitioner  contends 
that,  if  the  Department  chooses  to 
consider  sales  of  Pakistani,  Indonesian, 
or  Hong  Kong  towels,  the  Department 
must  satisfy  itself  that  those  sales  are 
made  at  prices  above  their  cost  of 
production. 

Department's  Position:  This  issue  is 
moot  because  we  are  not  using  those 
sales  for  foreign  market  value. 

Comment  7AThe  petitioner  contends 
that,  in  other  cases  in  which  the 
Department  used  the  fair  value 
investigation  margin  as  the  best 
information  otherwise  available  for  a 
non-responsive  firm,  the  petitioner 
generally  had  no  objection  to  that  choice 
and  did  not  offer  any  alternative  to  the 
Department's  choice.  There  also  was  no 
evidence  of  price  reductions  by 
exporters  or  shifts  among  exporters  to 
take  advantage  of  differences  in 
company-specific  cash  deposit  rates. 
Here,  the  petitioner  alleges  that  China 
shifted  the  source  of  its  exports  from 
CNART  to  Chinatex.  which  had  a  cash 
deposit  rate  seven  percentage  points 
lower  than  CNART.  Chinatex  accounted 
for  few  of  the  shop  towel  imports  during 
the  period  of  the  fair  value  investigation, 
but  later  became  the  major  supplier.  The 
petitioner  notes  that  the  two  companies 
share  the  same  Beijing  address,  and 
claims  that  the  shift  "involved  no  more 
than  a  shuffling  of  papers."  The 
petitioner  alleges  that,  through  that  shift 
and  the  lowering  of  prices  on  sales  to 
the  U.S..  China  has  managed  to  continue 
its  exports  at  record  levels  despite  the 
antidumping  duty  order,  with  a 
disastrous  impact  on  the  U.S.  shop  towel 
industry. 

Department's  Position:  In  cases  in 
which  the  manufacturer  and/or  exporter 
is  non-responsive,  for  best  information 
otherwise  available  the  Department 
generally  has  used  since  1980  [see.  e.g., 
the  final  results  of  review  of  the 
antidumping  finding  on  expanded  metal 
from  Japan  (45  FR  77501:  November  24. 
1980)]  the  highest  rate  among  all 
responding  firms  with  shipments  during 
the  period,  or  the  firms  prior  rate, 
whichever  is  higher. 

However,  in  this  case,  because  none 
of  the  Chinese  exporters  responded, 
there  was  no  highest  rate  among 
responding  shippers.  Because  there  was 
an  allegation,  supported  by  Customs 
Service  data,  that  prices  of  Chinese  shop 


towel  imports  were  generally  lower 
during  the  review  period  than  during  the 
period  of  the  fair  value  investigation,  we 
doubt  the  current  accuracy  of  the  only 
prior  rate,  the  fair  value  rate.  We 
iherefore  have  considered  alternate 
sources  of  best  information.  See 
Comments  3  and  4. 

Information  available  to  the 
Department  is  inadequate  to  support  the 
allegation  of  a  deliberate  switch  of 
export  sourcing  as  a  result  of  the 
antidumping  determinntion. 
Furthermore,  the  allegation  is  untimely. 

In  a  section  751  ad.ministrative  review 
we  do  not  consider  the  level  of  imports 
and  their  effect  on  the  domestic 
industry. 

Comment  19:  Milliken  argues  that  the 
best  information  available  for  U.S.  price 
is  information  submittL'd  by  Milliken. 
rather  than  Customs  Service  data,  which 
Milliken  claims  ovfistate  U.S.  price. 
Otherwise,  the  Customs  Service  data 
suggest  that  importers  sold  Chinese 
shop  towels  at  or  below  their  cost 
during  the  period  of  review;  those  prices 
are.  therefore,  unreliable. 

Department's  Position.  In  the  absence 
of  a  response  and  verification,  we  can 
not  assesss  the  veracity  of  information 
submitted  to  the  Customs  Service.  In  a 
section  751  review,  we  do  not  consider 
the  resale  prices  of  unrelated  importers. 
The  Customs  Service  data  remain  the 
best  information  otherwise  available. 

Final  Results  of  the  Review 

As  a  result  of  the  comments  received, 
and  the  correction  of  clerical  errors,  we 
have  revised  our  preliminary  results, 
and  we  determine  that  the  following 
weighted-average  margins  exist  for  the 
period  March  28. 1983  through  December 
31. 1983: 


Exporter/ttwd-counlry  reseller  (country) 


Owia   National   Arts   and   Crafts   Import   and 

Export  CorpofatKJo  (CNART) 

CNART/Cwsminere  Co  .  Limited  (Hong  Kortg) 
CNART/Fabnc  Enterpnse  Uraled  (Hong  (Kong) 
Ctvna  National  Native  Produce  and  Animal  By- 
products irnport  and  Export  Corporation 
Cnma  National  Textiles  Import  and  Export  Cor- 
poration (Chinatex) 

Cnmatai/ Trans- Adantx:      Salet      Co.,      Ltd 
(Canada) 


Margin 
(percent) 


38  42 

'37  20 
'36  20 

86  10 

73  22 

66  00 


■  No  entnes  during  ttie  period 

The  Department  shall  determine  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 
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Further,  as  provided  for  by  §  353.48(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margins  shall  be 
required  for  these  firms.  For  any  future 
entries  for  a  new  exporter  not  covered 
by  this  administrative  review,  whose 
first  shipments  of  Chinese  cotton  shop 
towels  occurred  after  December  31. 1983 
and  who  is  unrelated  to  any  reviewed 
firm,  a  cash  depo.sit  of  86.10  percent 
shall  be  required.  These  deposit 
requirements  are  effective  for  all 
shipments  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice, 
and  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

The  Department  encourages 
interested  parties  to  review  the  public 
record  and  submit  applications  for 
protective  orders  as  early  as  possible. 

The  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 

n.iird;  June  18.  1985. 
Alan  F.  Holmer, 

Deputy  Assistant  Secre^ry  for  Import 
Aiiministrution. 
|FR  Doc.  8&-15140  Filed  6-21-fl5:  8:45  am] 

BILLING  CODE  3S10-OS-M 


National  Oceanic  and  Atmospheric 
Administration  | 

Extension  of  Comment  Period  for 
Draft  Federal  Consistency  Study 

agency:  National  Oceanic  and 

Atmospheric  Administration,  National 

Ocean  Service,  Office  of  Ocean  and 

Coastal  Resource  Management, 

Commerce. 

ACTION:  Extension  of  Comment  Period 

for  Draft  Federal  Consistency  Study. 


SUIMMARY:  This  nuticb  extends  the 
public  comment  period  for  the  review  of 
the  Draft  Federal  Consistency  Study 
from  June  30. 1983  to  August  .31, 1985. 
The  original  notice  of  availability  of  the 
study  was  published  in  the  Federal 
Register  on  May  1. 1985  (50  FR  18546). 
The  Study  presents  information  on 
Federal  consistency  reviews  under 
Section  307  of  the  Coastal  Zone 
Management  Act. 

The  comment  period  for  the  Draft 
Federal  Consistency  Study  is  extended 
to  August  31,  1985  in  order  to  provide 
full  opportunity  for  public  review. 
Requests  have  been  received  for  an 
extension  of  the  public  comment  period. 
In  light  of  these  requests,  and  due  to  the 
length  of  the  study  and  the  complexity 


of  the  material,  an  extension  of  the 
review  period  is  appropriate.  NOAA 
encourages  all  interested  parties  to 
review  the  Study  and  provide 
comments. 

DATE:  Please  submit  comments  by 
August  31, 1985. 

address:  Submit  written  comments  to: 
Nan  Evans,  Senior  Policy  Analyst,  N/ 
ORM4.  Office  of  Ocean  and  Coastal 
Resource  Management.  NOAA,  3300 
Whitehaven  Street  NW..  Washington, 
D.C.  20235,  (202)  634-4251. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brooke  Alexander.  Policy  Analyst. 
Office  of  Ocean  and  Coastal  Resource 
Management  (202-634^251). 
SUPPLEMENTARY  INFORMATION:  For  a 
more  detailed  description  of  the  Study 
contents  see  the  notice  of  availability  of 
the  Draft  Federal  Consistency  Study 
published  in  the  Federal  Register  on 
May  1,1985  (50  FR  18546). 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  June  18. 1985. 
Peter  L.  Tweedl. 

Director.  Office  of  Ocean  and  Coastal 
Resource  Management. 
|FR  Doc.  85-15073  Filed  6-21-85:  8:45  am] 

BILLING  COOC  3510-08-M 


Evaluation  of  State/Territorial  Coastal 
Management  Programs,  Coastal 
Energy  Impact  Programs  and  National 

Estuarine  Sanctuaries 

AGENCY:  National  Oceanic  amd 

.Atmospheric  Administration,  National 

Ocean  Service.  Office  of  Ocean  and 

Coastal  Resource  Management, 

Commerce. 

ACTION:  Notice  of  Availability  of 

Evaluation  Findings. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  evaluation  findings 
for  the  California,  Virgin  Islands, 
Pennsylvania.  Maryland.  Connecticut, 
South  Carolina,  and  New  York  Coastal 
Management  Programs.  Section  312  of 
the  Coastal  Zone  Management  Act  of 
1972,  as  amended,  requires  a  continuing 
review  of  the  perfomance  of  each 
coastal  state  with  respect  to  the 
implementation  of  its  federally  approved 
Coastal  Management  Program.  The 
states  evaluated  were  found  to  be 
adhering  both  to  the  programmatic 
terms  of  their  financial  assistance 
awards  and/or  to  their  approved  coastal 
management  programs;  and  to  be 
making  progress  on  award  tasks,  special 
award  conditions,  and  significant 
improvement  tasks  aimed  at  program 
implementaion  and  enforcement,  as 


appropriate.  Accomplishment  in 
implementing  coastal  zone  management 
programs  were  occurring  with  respect  to 
the  national  coastal  management 
objectives  identified  in  section 
303(2)(A)-(I)  of  the  Coastal  Zone 
Management  Act. 

A  copy  of  the  assessment  and  detailed 
findings  for  these  programs  may  be 
obtained  on  request  from:  John  H. 
McLeod.  Acting  Evaluation  Officer, 
Policy  Coordination  Division.  Office  of 
Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service. 
NOAA.  3300  Whitehaven  Street.  NW.. 
Washington,  D.C.  20235  (telephone:  202/ 
634-4245). 

(Federal  Domestic  Assistance  Catalog  11  419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  )une  14. 1985. 
Peter  L.  Tweed!. 

Director.  Office  of  Ocean  and  Coastal 
Resource  Management. 
[FR  Doc.  85-15082  Filed  6-21-85:  8:45  am) 

BILLING  CODE  3$10-0«-M 


Intent  To  Evaluate;  Coastal 
Management  Programs  and  National 
Estuarine  Sanctuaries 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration,  National 

Ocean  Service.  Office  of  Ocean  and 

Coastal  Resource  Management, 

Commerce. 

action:  Notice  of  Intent  to  Evaluate. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration.  National 
Ocean  Service.  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM). 
announces  its  intent  to  evaluate  the 
performance  of  the  Alabama  Coastal 
Management  Program  (CMP);  the 
Wisconsin  CMP;  Florida's  Rookery  Bay 
National  Estuarine  Sanctuary; 
Maryland's  Chesapeake  Bay  National 
Estuarine  Sanctuary,  and  Maine's  Wells 
National  Estuarine  Sanctuary  through 
September  1985.  These  reviews  will  be 
conducted  pursuant  to  section  312  of  the 
Coastal  Zone  Management  Act  (CZMA) 
which  requires  a  continuing  review  of 
the  performance  of  the  states  with 
respect  to  coastal  management,  and 
their  adherence  to  the  terms  of  financial 
assistance  awards  funded  under  the 
CZMA.  Coastal  zone  management  if 
funded  under  CZMA  section  306,  and 
the  National  Estuarine  Sanctuary 
Program  is  authorized  by  CZMA  section 
315.  The  reviews  involve  consideration 
of  written  submissions,  a  site  visit  to  the 
state,  and  consultation  with  interested 
Federal,  state  and  local  agencies  and 
members  of  the  public.  Public  meetings 
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will  be  held  as  part  of  the  site  visits.  The 
state  will  issue  notice  of  these  meetings. 
Copies  of  each  state's  most  recent 
performance  report,  as  well  as  the 
OCRM's  notification  letter  and 
supplemental  information  request  letter 
to  the  state  are  available  upon  request 
from  the  OCRM.  A  subsequent  notice 
will  be  placed  in  the  Federal  Register 
announcing  the  availability  of  the  Final 
Findings  based  on  each  evaluation  once 
these  are  completed. 

FOR  FURTHER  INFORMATION  CONTACT 
John  \l.  McLeod.  Acting  Evaluation 
Officer,  Policy  Coordination  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
NOAA.  3300  Whitehaven  St..  NW.. 
Washington,  D.C.  20235  (telephone  202/ 
634^245). 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  |une  14. 1965. 
Peter  L  Tweedt. 

Director.  Office  of  Ocean  and  Coastal 

Resource  Management. 

|FR  Doc.  85-15081  Filed  6-21-85:  8:45  amj 

BHXING  COOC  3SI0-0A-M 


certification  by  the  government  of  the 
exporting  country. 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

|FR  Doc  85-15126  Filed  6-21-85:  8:45  am) 

aiLUMG  COOe  3$l»-0fMt 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Clarification  of  Definition  of  Handmade 
Textile  and  Apparel  Products 

|une  18.  1985 

Certain  bilateral  cotton,  wool  and 
man-made  fiber  textile  and  apparel 
agreements  and  arrangements 
negotiated  by  the  United  States  with 
other  countries  provide  for  the 
exemption  from  limits  of  handmade 
products  made  from  handluomed  fabrics 
which  are  propeily  certified  by  the 
government  of  the  exporting  country 
prior  to  exportation. 

Th»'  purpose  of  this  notice  is  to  clarify 
for  importers  and  other  interested 
persons  that,  in  order  to  qualify  for 
exemption  under  the  terms  of  the 
bilateral  agreements  and  arrangements, 
such  items  must  be  cut  and  sewn  with 
needle  held  in  the  hand,  in  the  cottage 
industry  of  the  country,  without  the  use 
of  nny  Irefidle  or  power-driven  sewing 
machine.  Shipments  of  such  goods 
which  are  determined  by  the  U.S. 
Customs  Service  not  to  be  in  conformity 
with  the  foregoing  definition  will  be 
denied  entry,  or  withdriiwal  from 
warehouse,  for  consumption  in  the 
United  States,  regardless  of  exempt 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurenoent  List  1985  Additions 

agency:  Committee  for  Purchase  From 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  Procurement  List. 

summary:  This  action  adds  to 
Procurement  List  1985  commodities  to  be 
produced  by  workshops  for  the  blind 
,  and  other  severely  handicapped. 
EFFECTIVE  DATE:  June  24.  1985. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3,=>09. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.W.  Fletcher.  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  A  Notice 

of  Proposed  Additions  to  the 
Procurement  List  of  the  commodities 
listed  below  was  published  in  the 
Federal  Register  on  September  14, 1984 
(49  FR  36133)  and  January  18. 1985  (50 
FR  2704). 

One  comment  was  received  in 
response  to  the  notice  on  surgical  towel 
pack.  The  commenter  questioned  the 
capability  of  the  workshop  to  produce 
the  item  in  compliance  with  the 
specification  and  indicated  that  the 
impact  would  be  severe  on  his  firm 
which  had  the  current  contract  for  the 
item.  The  Committee  considered  the 
comment  received  as  well  as  other 
pertinent  information  and  determined 
that  the  workshop  is  capable  of 
producing  the  surgical  towel  pack  in 
compliance  "Aith  applicable 
specifications  bast-d  on  the 
Government  s  inspection  of  the 
workshop  and  that  the  addition  of  the 
surgical  towel  pack  would  not  result  in 
serious  adverse  impact  on  the  current 
contractor  for  the  item. 

Several  comments  were  received  in 
response  to  the  notice  on  the  plastic 
canteen.  One  commenter  suggested  that 
the  addition  be  limited  to  50V  of  the 
Government  s  requirement.  Another,  the 
counsel  for  the  current  contiaclor. 
questioned  the  capability  of  the 
workshop  to  produce  the  canteen  in 
compliance  with  the  specification  and  at 


the  fair  market  price.  Based  on  the 
proposed  addition  of  the  total 
Government  requirement  for  this  item, 
he  indicated  that  the  loss  of  business 
would  severely  impact  on  the  firm  and 
cause  it  to  lay  off  20  employees.  He 
stated  further  that  the  firm  has  a 
substantial  investment  in  production 
and  testing  equipment  that  can  only  be 
used  for  canteen  production  and  that  it 
is  doubtful  if  the  firm  would  retain 
sufficient  employees,  machinery,  and 
equipment  to  maintain  its  capacity  to 
expand  in  event  of  mobilization. 
Another  commenter  indicated  that  the 
current  contractor  was  justified  in 
requesting  that  the  Committee  refect  the 
proposed  addition. 

The  workshop  was  inspected  by  the 
Government  and  determined  to  be 
capable  of  producing  the  canteen  in 
compliance  with  the  specifications.  The 
addition  represents  about  51%  of  the 
Government's  requirement  for  the 
canteen  and  will  leave  a  significant 
quantity  for  procurement  from 
competitive  sources.  The  addition  to  the 
Procurement  List  will  add  another 
producer  to  the  industrial  base. 

The  Committee  considered  the 
comments  and  the  information  reflected 
above  and  determined  that  the 
workshop  can  produce  the  canteen  in 
compliance  with  applicable 
specifications  at  the  fair  market  price 
and  that  the  addition  will  not  result  in 
severe  impact  on  the  current  contractor. 

Additions 

After  considerations  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46^8c,  85  Stat.  77  and  41  CFR  51.2-6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recoriikeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  .serious 
economic  impact  on  any  contractors  for 
the  commodities  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  produce  the 
commodities  procured  by  the 
Government. 

Accordingly,  the  following 
commodities  are  hereby  added  to 
Procurement  List  1985: 

Commodities 

Towel  Pack,  Surgical,  6530-00-110-1854 
Canteen,  Water,  Plastic.  8465-01-115- 
0026 
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(Rpquirrnn.nls  for  Mechanisburg,  PA;  Tracy, 

CA.  and  Oakland.  CA  PLA  depots  only) 

C.W.  Fletcher. 

E\,:Liilivf' Director. 

IKR  Doc.  85-15130  Filedl 6-21-65:  8:45  am) 

BILLING  CODE  6t20-33-M 


Procurement  List;  1985  Proposed 
Addition 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  Addition  to 
Procurement  List. 


summary:  The  Committee  has  received 
a  proposal  to  add  to  Procurement  List 
1985  a  service  to  be  provided  by 
workshops  for  the  blind  and  other 
severely  handicapped. 

Comments  must  be  received  on  or 
before:  July  24. 1985. 
ADDRESS:  Committee  for  Purchase  from 
iHp  blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.W.  Fletcher.  1703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2).  85  Stat.  77  and  41  CFR  51-2.6. 
Is  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
i.omments  on  the  possible  impact  of  the 
proposed  action. 

Addition 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  service  listed  below  from 
woikshops  for  the  blind  or  other 
severely  handicapped. 

It  is  proposed  to  add  the  following 
service  to  Procurement  List  1985, 
October  19. 1984  (49  PR  41195): 

Service 

Janitorial/Custodial  for  the  following 
locations: 
Bishop  Henry  Whipple  Federal  Building 

and  Motor  Pool.  Fort  Snelling. 

Minnesota 
Federal  Building.  212  3rd  Avenue  South. 

Minneapolis.  Minnesota 
Federal  Building  and  U.S.  Courthouse, 

no  South  Fourth  Street.  Minneapolis. 

Minnesota 
Social  Security  Building  1811  Chicago 

Avenue  South,  Minneapolis. 

Minnesota 


Federal  Building  and  U.S.  Courthouse. 

316  N.  Robert  Street.  St.  Paul. 

Minnesota 
C.W.  Fletcher, 

Executive  Director.  \ 

(KR  Doc.  85-15131  Filed  6-21-85:  8:45  am) 

eiLUNQ  CODE  6820-33-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

Correction 

In  FR  Doc.  85-14115,  appearing  on 
page  24673  in  the  issue  of  Wednesday. 
June  12. 1985.  make  the  following 
correction:  In  the  second  column,  in  the 
fourth  line  of  the  first  paragraph, 
between  the  words  "the"  and  "Naval" 
insert  "Naval  Research  Advisory 
Committee  will  meet  on  June  27, 1985.  at 
the  Office  of. 

BILLING  CODE  150&-01-M 


DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

Training  Personnel  for  the  Education 
of  the  Handicapped 

AGENCY:  Department  of  Education. 
action:  Application  Notice  Establishing 
Closing  Dates  for  Transmittal  of  Fiscal 
Year  1986  New  Grant  Applications. 


SUMMARY:  Applications  are  invited  for 
new  projects  under  the  Training 
Personnel  for  the  Education  of  the 
Handicapped  program. 

Grants  for  the  Training  Personnel  for 
the  Education  of  the  Handicapped 
program  are  authorized  by  Sections  631. 
632.  and  634  of  Part  D  of  the  Education 
of  the  Handicapped  Act. 

(20U.S.C.  1431,1432. 1434) 

The  purpose  of  the  program  is  to 
increase  the  quantity  and  improve  the 
quality  of  personnel  to  educate 
handicapped  children  and  youth. 

Applications  may  be  submitted  by 
Stale  educational  agencies,  institutions 
of  higher  education,  and  other 
appropriate  nonprofit  agencies  and 
organizations. 

Organization  of  Notice 

This  notice  contains  two  parts.  Part  I 
includes,  in  chronological  order,  the  list 
of  closing  dates  for  new  grant 
applications  covered  by  this  notice.  Part 
II  contains  individual  application 
announcements  for  each  priority.  These 


announcements  are  in  the  same  order  as 
the  closing  dates  listed  in  Part  I. 

Instructions  for  Transmittal  of 
Applications 

Applicants  should  note  specifically 
the  instructions  for  the  transmittal  of 
applications  noted  below: 

Transmittal  of  Applications: 
AppHcalions  for  new  awards  must  be 
mailed  or  hand  delivered  on  or  before 
the  closing  date  given  in  the  individual 
program  announcements  included  in  this 
document. 

Applications  delivered  by  mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  Department  of 
Education,  Application  Control  Center. 
Attention:  84.029.  400  Maryland  Avenue 
SW..  Washington.  D.C.  20202. 

All  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 

Each  late  applicant  will  be  notified 
that  its  application  will  not  be 
considered. 

Application  delivered  by  hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  Department  of 
Education,  Application  Control  Center. 
Room  5673.  Regional  Office  Building  3, 
7th  and  D  Streets  SW.,  Washington.  D.C. 

The  Application  Control  Center  will 
accept  hand  delivered  applications 
between  8:00  a.m.  and  4:00  p.m. 
(Washington.  D.C.  time)  daily,  except 
Saturdays.  Sundays,  and  Federal 
holidays. 

An  application  that  is  hand  delivered 
will  not  be  accepted  by  the  Application 
Control  Center  after  4:00  p..Ti.  on  the 
closing  date. 

Available  funds:  An  applicant  for  a 
grant  may  propose  a  project  period  of  up 
to  60  months.  However,  awards  will 
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jjuntTHlIy  be  made  for  a  porirnl  of  24  lo 
36  months.  Since  fiscal  year  1986 
appropriation  levels  have  not  yet  hecn 
determined,  accurate  estimates  of 
funding  under  each  priority  are  not 
available.  However,  based  on  the 
Administr.ition  budget  request,  it  is 
expected  that  fi:ndinp  will  be  available 
to  award  new  grants  at  the  approximate 
funding  levels  indicated  under  the 
application  notice  for  each  priority. 
Th.'se  estimates  of  funding  levels  do  not 
bind  th<'  Department  to  a  specific 
number  of  grants,  or  to  the  amount  of 
any  grant,  unles  that  amount  is 
otherwise  specified  by  statute  or 
regulation.  At  least  10  percent  of  the 
appropriation  for  this  program  will  go 
toward  the  support  of  new  and 
continuing  Parent  Organizati<«n  I'rojects. 
Prioriti(  s  for  funding:  'Hie  regulations 
for  this  pr(»gram  provide  that  the 
Secretary,  in  any  fiscal  year,  may  select 
one  or  more  of  the  ten  published 
pri.jrities.  or  any  combination  of 
priorities,  for  competition.  In  fiscal  year 
1986.  compcfi»ions  will  be  held  in  nine  of 
the  ten  priority  areas  included  under 
§  318.11  of  the  regulations.  Applications 
which  do  not  addrt  ss  these  priorities 
will  not  be  considered. 

Part  I — List  of  Closing  Dates  for  the 
Transmittal  of  \ew  Grant  Applications 
Published  in  This  Notice 


CTDA 

i         Pnonly  amounrefnen 
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-'^                     .    ,,  ' 
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r                      '    Pe-yynci    to  t 
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M-J5-SS 

<«  o?w 

'■  -   ■  —••1. 

n-15-85 

S4  023H 

01-17-86 

»4.(a9> 

.i  P»»ni  Oganranon  Proiech      1 

03-17-88 

P.ir!  II — Application  Notices 

83.02913— Preparation  of  Leadership 
Ptrsonnel 

C/i'^-inp  clcilo:  Septembr-r  6.  l')85. 

I'rc'x.'rani  information:  This  priority 
supports  doctoral  and  post  doctoral 
preservice  preparation  of  piofessional 
personnel  to  conduct  training  of  teacher 
trainers,  researchers,  administrators, 
and  other  specialists. 

Avuiluhin  funds:  About  Sl.tXW.a'W)  of 
the  funds  made  available  for  new 
Training  Personnel  for  Education  of  the 
Handicapped  awards  for  fiscal  year 


1986  will  be  made  available  for  this 
priority.  The  average  grant  is  expected 
to  be  about  S65.000. 

M.P29K~Spocial  Pro/rets 

C/i».s7/j_i;  (kite:  September  6.  1985. 

Prosiram  information:  This  priority 
supports  projects  to  develop  and 
ilemonstrate  new  approaches  for  the 
prcservice  training  purposes  set  forth  in 
."i4  CFR  318  10(a).  for  the  prescrvii:e 
training  of  regular  educators,  and  for  the 
inservice  training  of  speci<il  educ.ition 
personnel,  including  classroom  aides, 
related  servcies  personnel,  and  regular 
educa'-on  personnel  who  serve 
handicapped  children  .md  youth.  Project 
activities  assisted  under  this  priority 
include  development,  evaluation,  and 
distribution  of  imaginative  or  innovative 
approaches  to  personnel  preparation, 
apd  development  of  materials  to  prepare 
personnel  to  educate  handicapped 
children  and  youth. 

Available  funds:  About  Si .000.000  of 
the  funds  made  available  for  new 
Training  Persf)nnel  for  the  Education  of 
the  Handicipped  awards  for  fiscal  year 
I9H6  will  be  made  available  for  this 
priority.  The  average  grant  is  expected 
to  he  about  S75,00O. 

84.0 J9Q — Preparation  of  Personnel  To 
Provide  Special  EJjcction  and  Related 
Servi-  es  to  \owburn  and  Infant 

ll.'-h.'Jrappcd  Children 

CIr.sing  dale:  September  6. 19<}5. 

fmurfim  ii^formation:  This  priority 
supports  the  prcservice  preparation  of 
personnel  who  will  serve  newborn  and 
infant  handicapped  children,  cr 
newborn  and  infant  children  who  are 
determined  to  be  at  high  risk  of  being 
handicapped,  or  both.  Personnel  may  be 
prepared  to  provide  short-term  special 
education  and  related  services  as 
necessary  in  an  intensive  care  nursery. 
or  long-term  special  education  and 
related  services  which  extend  into  a 
preschool  program.  Projects  supported 
under  this  priority  prepare  personnel  for 
employment  in  programs  characterized 
by  strong  i.nteraction  of  the  medical, 
educational,  ar.d  related  services 
communities,  and  by  involvement  of 
parents  or  guardians  who  arc  the 
primary  care  givers  for  their  children. 

Available  funds:  About  $1,000,000  of 
the  funds  made  available  for  new- 
Training  Personnel  for  the  Education  of 
the  Handicapped  awards  for  fiscal  year 
1986  will  be  made  available  for  this 
priority.  The  average  grant  is  expected 
to  be  about  S60.000. 

84.0291V— Preparation  of  Personnel  To 
Work  in  Rural  Areas 

Closing  date:  September  6, 1985. 


Program  inforniution:  This  priority 
supports  the  preservice  training  of 
personnel  for  rural  areas.  Particular 
attention  must  be  given  to  preservice 
training  related  to  the  unique  aspects  of 
[iroviding  services  to  special  populations 
in  rural  areas-  Projects  supported  under 
'this  priority  must  prepare  special 
education  personnel  lo  fill  a  variety  of 
rural  specific  roles  with  handicapped 
students,  parents,  peers,  and 
administrators.  Trainin<^  c.irricula  must 
be  desij'ned  to — 

(i)  Teach  students  about  local 
commurity  systems  and  encourage 
understanding  of  interdisciplinary 
models  of  service  delivery  which  are 
consist!  nt  with  local  community  values: 
and 

(ii)  Train  students  in  alternative  ways 
of  adopting  teaching  techniques  for 
specific  rural  community  characteristics. 

A  vailabic  funds:  About  51,000,000  of 
the  funrls  made  available  for  new 
Traini'ig  Personnel  for  the  Education  of 
the  Handicapped  awards  for  fiscal  year 
1986  will  be  made  available  for  this 
priority.  The  average  grant  is  expected 
to  be  about  $60,000. 

84.U29X— Preparation  of  Personnel  for 
Minority  Handicapped  Children 

Closing  date:  September  6, 1985. 

Pro;.;ram  in'ormation:  This  priority 
supports  the  preservice  preparation  of 
special  education  and  related  service 
personnel  to  educate  minority  or     . 
uiiderservcd  populations,  and  provides 
training  for  members  of  groups  which 
have  been  traditionally 
unlerrepresented  in  these  fields. 

Avoihible  funds:  About  $1,000,000  of 
the  funds  made  available  for  new 
Training  Personnel  fur  the  Education  of 
the  Handicapped  awards  for  fiscal  year 
1988  will  be  made  available  for  this 
priority.  The  average  grant  is  expected 
to  be  about  S60.000. 

84. 029B -Preparation  of  Special 
Educators 

Closing  date:  November  15,  iJfiS. 

Program  information:  This  priority 
supports  projec  ts  dcsij^ned  to  provide 
preservice  training  if  personnel  for 
careers  in  special  education  of 
handicapped  children  and  youth.  The 
priority  includes  the  preparation  of 
special  educators  of  ths  handicapped, 
including  personnel  trained  in  speech, 
language,  and  hearing  impairments,  and 
adaptive  physical  educators. 

Available  funds:  About  $3,000,000  of 
the  funds  made  available  for  new 
Training  Personnel  for  the  Education  of 
the  Handicapped  awards  for  fiscal  year 
1986  will  be  made  available  for  this 


priority.  The  average  gnint  is  expected 
to  he  iiboiit  $60,000. 
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H4.029F— Preparation 
Services  Personnel 


of  Related 


Closing  dote:  November  13, 1985. 

Proiironi  informatian:  This  priority 
supports  the  preservice  preparation  of 
individuals  who  provide  developmental, 
corrective,  and  other  supportive  services 
as  may  be  required  to  assist  a 
handicapped  child  or  youth  to  benefit 
from  special  education.  The  priority 
supports  the  preparation  of 
paraprofessional  personnel,  career 
educators,  recreation  specialists,  health 
services  personnel,  school 
psychologists,  social  service  providers, 
counselors,  physical  therapists, 
occupational  therapists,  volunteers,  and 
other  personnel  providing  special 
services. 

Available  funds:  About  Sl.000,000  of 
the  funds  made  available  for  new 
Training  Personnel  for  the  Education  of 
the  Handicapped  awards  for  fiscal  year 
19HG  will  be  made  available  for  this 
priority.  The  average  grant  is  expected 
to  be  about  $50,000. 

84.029U— State  Education  Agency 
Programs 

Closing  date:  Maroh  17. 1986. 

Program  information:  This  priority 
supports  Slate  educational  agencies  in 
establishing  and  maintaining,  directly  or 
through  grants  to  institutions  of  higher 
education,  programs  for  the  preservice 
and  inservice  training  of  teachers  of 
handicapped  children  and  youth,  or 
supervisors  of  such  teachers.  Projects 
must  deal  with  unique  Statewide 
training  in  all  or  several  of  the  areas  of 
need  identified  by  the  State 
comprehensive  system  of  personnel 
development  under  34  CFR  300.380- 
300.387,  and  may  include  training  in 
management  and  organizational  design 
which  enhances  the  ability  of  the  States 
to  provide  special  education  and  related 
services  to  handicapped  children  and 
youth.  Only  State  educational  agencies 
are  eligible  to  submit  applications  under 
this  priority. 

Available  funds:  About  $1,000,000  of 
the  funds  made  available  for  new 
Training  Personnel  for  Education  of  the 
Handicapped  awards  for  fiscal  year 
1986  will  be  made  available  for  this 
priority.  The  average  grant  is  expected 
to  be  about  $60,000. 

84.02yP — Parent  Organization  Projects 

Closing  date:  March  17, 1985. 
Program  information:  This  priority 
supports  grants  to  parent  organizations. 


as  defined  in  §  318.2(b),  for  the  purpose 
of  providing  training  and  information  to 
parents  of  handicapped  children  and 
youth,  and  to  volunteers  who  work  with 
parents  to  enable  those  individuals  to 
participate  more  effectively  with 
professionals  in  meeting  the  educational 
needs  of  handicapped  children  and 
youth.  These  projects  must  be  designed 
to  meet  the  unique  training  and 
information  needs  of  parents  of 
handicapped  children  and  youth, 
including  those  who  are  members  of 
groups  that  have  been  traditionally 
underrepresented,  living  in  the  area  to 
be  served  by  the  grant. 

In  selecting  projects  under  this 
priority,  the  Secretary  ensures  that 
grants  will  be — 

(A)  Distributed  geographically  to  the 
greatest  extent  possible  throughout  all 
the  States;  and 

(B)  Targeted  to  parents  of 
handicapped  children  and  youth  in  both 
urban  and  rural  areas,  or  on  a  State  or 
regional  basis. 

Parent  training  and  information 
projects  assisted  under  this  priority 
must  assist  parents  to — 

(A)  Better  understand  the  nature  and 
needs  of  the  handicapping  conditions  of 
their  handicapped  chjld  or  youth; 

(B)  Provide  followup  support  for  their 
handicapped  child's  or  youth's 
educational  programs; 

(C)  Communicate  more  effectively 
with  special  and  regular  educators, 
administrators,  related  services 
personnel,  and  other  relevant 
professionals; 

(D)  Participate  in  educational 
decisionmaking  processes  including  the 
development  of  their  handicapped 
child's  or  youth's  individualized 
education  program  under  34  CFR 
300.340-300.349; 

(E)  Obtain  information  about  the 
programs,  services,  and  resources 
available  to  their  handicapped  child  or 
youth,  and  the  degree  to  which  the 
programs,  services,  and  resources  are 
appropriate:  and 

(F)  Understand  the  provisions  for  the 
education  of  handicapped  children  and 
youth  as  specified  under  Part  B  of  the 
Education  of  the  Handicapped  Act  and 
34  CFR  Part  300. 

Only  parent  organizations  which  meet 
the  criteria  set  out  in  §  318.2(b)  are 
eligible  to  submit  applications  under  this 
priority. 

Available  funds:  About  $3,250,000  of 
the  funds  made  available  for  new 
Training  Personnel  for  the  Education  of 
the  Handicapped  awards  for  fiscal  year 
1986  will  be  made  available  for  this 


priority.  The  average  grant  is  expected 
to  be  about  $75,000. 

Application  forms:  Application  forms 
and  program  information  packages  for 
new  applications  are  scheduled  to  be 
available  for  m.iiling  on  July  23, 1984. 
These  materials  may  be  obtained  by 
writing  to  the  Division  of  Personnel 
Preparation,  Office  of  Special  Education 
Programs.  Department  of  Education,  400 
Maryland  .Avenue.  S.VV.  (Switzer 
Building,  Room  3511-M/S  2313). 
Washington.  D.C.  20202. 

Applications  must  be  prepared  and 
submitti^d  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  is  intended  only  to  aid 
applicants  in  applying  for  assistance. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
additional  paperwork  on  the  application 
content,  reporting,  or  performance 
requirements  beyond  those  inposed 
under  the  Statute  and  regulations. 

The  Secretary  strongly  urges  that  the 
narrative  portion  of  the  application  not 
exceed  twenty  (20)  pages  in  length.  The 
Secretary  further  urges  that  applicants 
submit  only  the  information  that  is 
requested.  (Approved  by  the  Office  of 
Management  and  Budget  under  Control 
Number  1820-0028) 

Applicable  regulations:  Regulations 
applicable  to  this  program  include  the 
following: 

(a)  Regulations  governing  the  Training 
Personnel  for  the  Education  of  the 
Handicapped  (34  CFR  Part  318).  New 
final  regulations  were  published  on  July 
11,  1984  (49  FR  28370). 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  (34  CFR  Parts  74,  75,  77,  and 
78). 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Max  Mueller,  Director,  Division  of 
Personnel  Preparation.  Office  of  Special 
Education  Programs,  Department  of 
Education,  400  Maryland  Avenue.  SW. 
(Switzer  Building,  Room  4628). 
Washington,  D.C.  20202.  Telephone: 
(202)  732-1068. 
(20  U.S.C.  1431.  1432,  1434) 
(Catalog  of  Federal  Domestic  Assistance  No 
84.029;  Training  Personnel  for  the  Education 
of  the  Handicapped) 

Dated:  June  19, 1985. 
William  ].  Bennett. 
Secretary  of  Education. 
(FR  Doc.  85-15155  Filed  6-21-8.'i:  «:45  am] 
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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 

I  Docket  No.  ERA-FC-85-015;  OFP  Case  No. 
61050-9275-21,22-221 

Acceptance  of  Petition  for  Exemption 
and  Availability  of  Certification  From 
Matanuska  Electric  Association,  inc. 
(MEA).  on  Behalf  of  ttie  Alaska  Electric 
Generation  and  Transmission 
Cooperative.  Inc.  (AEG4T),  for  an 
Exemption  From  ttie  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978 

agency:  Economic  Regulatory 
Administration.  DOE. 

actk>n:  Notice. 

summary:  On  May  14. 1985.  Mdtanuska 
Electric  Association.  Inc.  (MEA).  of 
Palmer.  Alaska,  on  behalf  of  the  Alaska 
Electric  Generation  and  Transmission 
Cooperative.  Inc.  {.'\EC&T).  filed  a 
petition  with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  requesting  a  permanent 
reliability  of  service  exemption  for  two 
prtjposcd  new  electric  powerplants  from 
the  prohibition*  of  Title  II  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978.  42  U.S.C.  8301  et  seq.  (RTA  or 
"the  Act").'  Title  II  of  FUA  prohibits  the 
use  of  petroleum  and  natural  gas  as  a 
primary  energy  source  in  any  new 
electric  powerplant  and  the  construction 
of  such  a  powerplant  without  the 
capability  to  use  an  altern.Tle  fuel  as  a 
primary  energy  source.  Final  rules 
setting  forth  the  criteria  and  procedures 
for  petitioning  for  exemptions  from  the 
prohibitions  of  Title  II  of  FUA  are  found 
in  10  CFR  Parts  500.  501.  and  503.  The 
final  rules  governing  the  reliability  of 
service  exemption.  10  CFR  503.40.  were 
published  at  46  FR  59872  (December  7. 
1981). 

The  two  proposed  80  MW  gas  turbine 
powerplants  for  which  AEG&T  seeks  an 
exemption  will  use  natural  gas  as  their 
primary  generation  fuel.  Construction  of 
Unit  No.  1  (named  Hollywood  No.  1)  is 
scheduled  to  commence  by  July  1986, 
with  an  on-line  date  of  September  1987. 
Construction  of  Unit  No.  2  (named 
Hollywood  No.  2)  is  to  commence  in 
1995.  The  present  construction  plan  calls 
for  a  combined  cycle  heat  recovery 
steam  unit  once  Unit  No.  2  is  in  service. 
Hollywood  No.  1  is  to  be  configured  so 


'■nif  Ald.ska  CenerHllun  and  TrHnsmi&sion 
Cooperative.  Inc  (AEGftT).  is  a  coopj-rativp  fcjrmed 
tiy  Malanuska  Electric  Association  j.MEAl  and  the 
llomfY  Electnc  Association  for  the  purpose  of 
financing  additional  electrical  systrin  generation 
and  transmission  requirements  in  the  Matanuska 
Valley  and  the  Kenai  Peninsula.  .Alaiikd.  AFr;»T 
will  operate  the  proposed  powerplants. 


as  to  accommodate  the  proposed    - 
combined  cycle  operation. 

Gas  for  Units  No.  1  and  2  w  ill  be 
produced  from  various  pas  fields  located 
in  the  [Jeluga  and  Kenai  areas.  Enstar, 
the  local  area  supplier  of  natural  gas.  is 
the  owner  of  the  Alaska  hpeline  Service 
Company  which  operates  a  main  20-inch 
diameter  gas  transmission  line  within 
four  miles  of  the  Hollywood  units'  site. 
Enst;;r  hjs  recently  contracted  with 
major  producers  for  approximately  one- 
half  a  trillion  cubic  feet  of  gas.  !n 
addition,  there  are  substantial 
uncommitted  proven  reserves  in  the 
area.  This  assures  a  c;>ntinuing, 
adequate  supply  for  the  proposed 
powerplants. 

After  receipt  of  information  from 
MEA,  ERA  has  determine  d  that  the 
petition  includes  sufficient  evidence  to 
support  a  determination  on  the 
exemption  request  and  it  is.  therefore, 
accepted  pursuant  to  10  CFR  ."iOLS.  FRA 
retains  the  right,  however,  to  request 
additional  relevant  information  from 
MEA  at  any  time  during  the  proceeding 
should  circumstances  or  procedural 
requirements  so  require.  A  revit-w  of  the 
petition  is  provided  in  the 
SUPPLEMENTARY  INFORUATICN  Section 
below. 

As  provided  for  in  sections  701  (r)  and 
(d)  of  FUA  and  10  CFR  501  31  and 
501.33,  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification,  as  well  as 
other  documents  and  supporting 
materials  relating  to  the  proceeding,  is 
available  upon  request  through  DOE, 
Freedom  of  Information  Reading  Room. 
1000  Independence  Avenue.  SW'..  Room 
1E-190,  Washington,  DC.  20585, 
Monday  through  Friday,  9:00  a.m.  to  4:00 
p.m.,  except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  of  the  reasons  therefor,  will 
be  published  in  the  Federal  Register. 
DATES:  Written  comments  are  due  on  or 
before  August  8,  1985.  A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period. 

ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit.  Office  of  Fuels  Programs. 
Room  GA-007,  Forrestal  Building,  1000 


Independence  Avenue.  SW, 
Washington.  DC  20585.  Docket  No. 
FRA-FC-85-015  should  be  printed  on 
th(  outside  of  the  envelope  and  the 
documents  contained  thi^rein. 
FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  I'lislowski,  (Jfiite  of  Fuels 
Programs,  Economic  Refjohilory 
Administration,  1000  Independence 
Avenue.  SW..  Room  G.'\-045, 
Washington,  DC  ^ain.'J.  Tel.phone 
(202)251' -4708 
Steven  E.  Ferguson,  Esti ,  Office  of 
General  Counsel,  Department  of 
Energy.  Forrestal  Building — Room  f>A- 
113, 1000  Independence  Avenue.  SW., 
Washington.  DC  20585.  Telephone 
(202)2r»2-pn47 

SUPPLEMENTARY  INFORMATION:  .MFA 
proposes  AEG*iT  will  inst.ill  Iwo  80  MW 
gas  turbine  powerpl.int  units  in 
combined  cycle  with  60  MW  of  waste 
heat  capability.  The  geog.'iiphic  location 
of  the  units  is  to  be  40  acres  at 
Township  17  North.  Rangt?  3.  West  of 
the  Seward  Mtrid.m.  Alaska. 
Construction  is  to  commence  on  Unit 
No.  1  in  July  1986  and  on  Unit  \'o.  2  in 
1995. 

Seciion  212(n  of  FUA  and  10  CFR 
503.40  provides  for  a  permanent 
exemption  for  powerplants  necessary  to 
m.iintain  reliability  of  service.  In 
addition,  seciion  317  of  Pub,  L.  97-394 
(42  use.  8322)  provides  that: 

In  the  t..i,sn  of  any  new  elf  ciric  pdwurpLiiil 
idcnttid  in  Aluskn  for  which  a  petition  is 
Hcceplcd  after  the  date  of  cn.iclmnnl  of  this 
Art.  but  before  December  31.  l!)B"i.  pursii.inl 
to  Section  212(f)  of  the  Powerplant  and 
Industrial  Fuel  L'sc  Act  of  1978.  to  use  natur.tl 
j{as  .  .  .  the  petitioner  shall  be  deemed  to 
have  made  the  <lemonslrations  required  by 
clauses  (1)  and  (2)  of  such  section  and  such 
(■xemplion.  subject  to  the  other  applicable 
provisions  of  such  Act.  shall  tie  granted  .  .  . 
Nothing  in  this  section  shrill  apply  to  any  new- 
electric  powerplant  using  nutur.il  ijhs 
produced  from  the  Prudhoe  Bay  unit  of 
Alaska. 

In  accordance  with  the  requirements 
of  10  CFR  503.40  (a)  and  (c),  ME.A"s 
petition  on  behalf  of  AEG&T  for  a 
permanent  exemption  for  Hollywood 
powerplant  Units  No.  1  and  2  includes 
evidence  and  supporting  information 
demonstrating  that  Hollywood 
powerplant  Units  No.  1  and  2  are 
qualifying  powerplants  under  Section 
317  of  Pub.  L.  97-394:  that  no  alternate 
power  supply  exists:  and  that  the  use  of 
mixtures  in  the  units  is  not  feasible.  In 
addition.  MEA  submitted  an 
environmental  impact  analysis,  as 
required  by  10  CFR  503.13. 

NEPA  compliance:  In  processing  this 
exemption  request,  ERA  will  comply 
with  the  requirements  of  the  National 
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Environmental  Policy  Act  of  1969 
(\KPA);  the  Council  on  Environmental 
QiKililv'.s  implem(;ntinp  rogulations.  40 
CFR  P;irt  1.500  et  .sf./..-  and  DOE's 
}^uid<;lint;.s  implcmt-nling  those 
regulations,  published  at  45  FR  20094. 
March  28.  1980.  NEPA  compliance  may 
involve  the  picparfilion  of  (1)  an 
Environmental  Impact  Statement  (EIS); 
[2]  an  Environmeiial  Assessment;  or  (3) 
a  mi-murandum  to  the  file  finding  that 
the  grant  of  the  rcBucsled  exemption 
would  not  be  considered  a  major 
Fed*  r.il  action  sij^jiificanfiy  affecting  the 
qucdity  of  the  environment.  If  an  EIS  is 
cleterminf-d  to  be  inquired.  ERA  will 
publish  a  Notice  ol' Intent  to  prepare  an 
FIS  in  the  Federal JRegislcr  as  soon  as 
practicable.  No  final  action  will  be 
taken  on  the  exeniption  petition  until 
ERA'S  NEPA  compliance  has  been 
completed. 

The  acceptance  of  the  petition  by  ERA 
dues  not  constitut  •  a  determination  that 


AFX'.ST  is  entillet 


requested.  That  determination  will  be 
based  on  the  entine  record  of  the 


procei  cling,  indue 


to  the  exemption 


ini*  any  comments 


received  during  the  public  comment 
period  provided  br  in  this  notice. 

l-siiiil  in  W.ishinj  li.n.  DC.  on  |iine  14. 1985. 
Kobpri  L.  Uavies, 

niitHlor.  Colli  und  ^iHrtricity  Uivisiim.  Office 
of  Fuvia  Pi'tfimiVK,  i;  v-onoiiiic  Rr^'ulutory 
Ailir.inis'ralion. 
|KR  Doc.  85-15167  K  led  6-21-85;  8:45  amj 

BILLIN3  CODE  S45O-01-  I 


I  Docltet  No.  ERA-FC-85-08;  OFP  Case  No. 
67014-9272-21,  22.  23,  24,-221 

Order  Granting  Texas  Utilities  Electric 
Co.,  DeCordova  Peaking  Facility, 
Exemption  From  the  Frotiibitions  of 
ttie  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978 

agency:  Economir  Regulatory 
.Administration;  DOE. 
action:  Notice,    i 


summary:  On  ApHl  2. 1985.  Texas 
l.'lilities  Electric  Company.  (TUEC).  filed 
a  petition  with  the  Economir  Regulatory 
.Administration  (BRA)  of  the  Department 
of  Energy  (DOE)  for  an  order 
permanently  exempting  a  new  proposed 
powerplant  at  its  existing  DeCordova 
Electric  Generating  Station 
(DeCordova).  operated  by  Texas 
Utilities  Generating  Company,  a  division 
of  TUEC,  from  the  provisions  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  (FUA  or  the  Act)  (42  U.S.C.  8301 
ot  si;q]  which:  (1)  Prohibit  the  use  of 
petroleum  and  natural  gas  as  a  primary 
energy  source  in  new  electric 
powerplants  and  (2)  prohibit  the 


construction  of  a  new  powerplant 
without  the  capability  to  use  an 
alternate  fuel  as  a  primary  energy 
source.  The  final  rule  containing  the 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohibitions  of 
FU.A  was  published  in  the  Federal 
Register  at  40  FR  59872  (December  7, 
1981). 

TUEC  DeCordova  requested  a 
permanent  peakload  exemption  under  10 
CFR  503.41  for  a  simple-cycle 
combustion  turbine  installation 
consisting  of  four  115  MW  combustion 
lurbine-generator  systems  (peak  output 
at  30  'F  and  plant  site  elevation  at  704 
feet).  The  combustion  turbine  generating 
units  are  expected  to  have  a  design  heat 
input  of  1.495  MMBtu  per  hour  unit.  The 
proposed  units  arc  to  be  installed  at  the 
TUEC  DeCordova  facility  located  at 
approximately  six  miles  southeast  of 
Granbury,  Hood  County,  Texas.  The 
powerplant  will  be  capable  of  burning 
natural  gas  or  petroleum. 

Pursuant  to  section  .212(g)  of  the  Act 
and  10  CFR  503.41,  ERA  hereby  issues 
this  order  granting  tlu  TUEC  DeCordova 
a  permanent  peakload  powerplant 
exemption  from  the  prohibitions  of  FUA. 
for  the  proposed  combustion  turbine 
generators  at  the  facility  in  Hood 
County,  Texas. 

The  basis  for  ERA's  order  is  provided 
in  the  "SUPPLEMENTARY  INFORMATION" 
section  below. 

DATES:  In  accordance  with  section 
702(a)  of  FTJA.  this  order  and  its 
provisions  shall  take  effect  on  August 
23.  1985. 

FOR  FURTHER  INFORMATION  CONTACr 
John  Boyd,  Office  of  Fuels  Programs, 
Economic  Recovery  Administration. 
1000  Independence  Avenue,  SW., 
Room  GA-045.  Washington,  D.C. 
20585,  Telephone  (202)  252-4523 
Steven  E.  Ferguson.  Esquire,  Office  of 
the  General  Counsel,  Department  of 
Energv.  1000  Independence  Avenue, 
SW..  Room  6A-113,  Washington,  D.C. 
20585,  Telephone  (202)252-6947 
The  public  file  containing  a  copy  of 
this  order  and  other  documents  and 
supporting  materials  on  this  proceeding 
is  available  upon  request  from  DOE, 
Freedom  of  Information  Reading  Room, 
1000  Independence  Avenue,  SW,  Room 
lE-190,  Washington,  D.C.  20585. 
Monday  through  Friday,  9:00  a.m.  to  4:00 
p.m..  except  F'ederal  holidays. 
SUPPLEMENTARY  INFORMATION:  FUA 
prohibits  the  use  of  natural  gas  or 
petroleum  in  certain  new  powerplants 
unless  an  exemption  for  such  use  has 
been  granted  by  ERA.  TUEC  DeCordova 
has  filed  a  petition  for  a  permanent 
peakload  powerplant  exemption  to  use 
petroleum  on  natural  gas  as  a  primary 


energy  source  in  its  proposed 
DeCordova,  Hood  County,  Texas 
facility's  simple-cycle  combustion 
turbine  installation. 

In  accordance  with  the  procedural 
requirem.ents  of  FUA  and  10  CFR 
501.3(d),  ERA  published  its  Notice  of 
Acceptance  of  Petition  for  Exemption 
and  Availability  of  Certification  relating 
to  this  unit  in  the  Federal  Register  on 
April  24, 1985  (50  FR  16128).  commencing 
a  45-day  public  comment  period 
pursuant  to  section  701(c)  of  FUA.  As 
required  by  section  701(0  of  the  Act, 
ER.A  provided  a  copy  of  TUEC 
DeCordova's  petition  to  the 
Environmental  Protection  Agency  for  its 
comments.  During  that  period,  interested 
persons  were  also  afforded  an 
opportunity  to  request  a  public  hearing. 
The  period  for  submitting  comments  and 
for  requesting  a  public  hearing  closed 
June  10. 1985.  No  comments  were 
received  and  no  hearing  was  requested. 

TUEC  DeCordova  certified  in  its 
Petition  for  Exemption  that  the  proposed 
unit  will  be  operated  solely  as  a 
peakload  powerplant.  To  be  included 
within  the  basic  definition  of  "peakload 
powerplant"  as  established  by  section 
103(a)  of  FUA,  an  electric-generating 
unit  must  be  "a  powerplant  the 
electrical  generation  of  which  in 
kilowatt  hours  does  not  exceed,  for  any 
12-calendar-month  period,  such 
powerplant's  design  capacity  multiplied 
by  1500  hours." 

TUEC  DeCordova  certified  that 
although  the  manufacturer  of  the 
proposed  combustion  turbines  has  not 
yet  been  selected,  for  planning  purposes 
the  maximum  rating  of  each  of  the  four 
individual  units  will  be  115  MW.  The 
combustion  turbine  generating  units  will 
be  operated  as  a  peakload  powerplant 
with  a  maxim.um  annual  capacity  factor 
of  17.12  percent.  The  utilization  factor  is 
expected  to  be  slightly  higher  than  the 
capacity  factor  for  the  units. 

TUEC  DeCordova  has  also  certified 
that  it  will  secure  all  applicable  permits 
and  approvals  prior  to  commencement 
of  operation  of  the  new  unit  under 
exemption. 

As  ERA  has  determined  that  no 
alternate  fuels  are  presently  available 
for  use  in  the  proposed  unit.  ERA  has 
waived  the  requirement  of  10  CFR 
503.41(a)(2)(ii)  for  submission  of  a 
certification  by  the  Administrator  of  the 
Environmental  Protection  Agency  or  the 
director  of  the  appropriate  state  air 
pollution  control  agency  that  the  use  by 
the  powerplant  of  any  available 
alternate  fuels  as  a  primary  energy 
source  will  cause  or  contribute  to  a 
concentration  in  an  air  quality  control 
region  or  any  area  within  the  region,  of  a 
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pulliilani  for  which  iiny  national  air 
quality  stand.irds  is.  ur  would  be. 
exceeded. 

De<:ision  and  Order 

Afcordingiv.  l>-ised  upon  the  entire 
record  of  this  proceeding.  ERA  has 
dete'-mincd  thai  ll'EC  DeCordova  has 
Salisfiod  all  of  Ine  eligibility 
rpquiremi-nls  for  the  requested 
exemption  m  set  forth  in  10  Cf'R  .'i03.41. 
and  pursuant  to  section  212(g)  iif  FUA. 
FR.A  herel.y  jjrants  TUEC  DeConlova  a 
pcrmanc'it  exemption  for  a  peakload 
puwerpiani  to  be  inslall'.>d  at  its  facility 
in  Hoo.l  County.  Texas,  permitting  the 
use  of  natural  gas  or  petroleum  as  a 
primary  energy  source  in  the  unit. 

After  review  by  ERA's  Office  of  Fuels 
Pinqranis.  Codl  and  Electricity  Division. 
)f  TUEC  DeCordovas  completed 
'nvironmental  checklist  submitted 
pursuant  to  10  CFR  5*13.13.  together  with 
other  relevant  information.  ERA  has 
dek-rmined  that  the  granting  of  the 
requested  exemption  does  not  constitute 
a  major  Federal  action  significantly 
tiffecting  the  quality  of  the  human 
environment  within  the  meaning  of 
se'Jion  102(2)(C)  of  the  National 
Environmental  Policy  Act. 

Pursuant  to  section  702((:)  of  the  Act 
and  10  CFR  501  69  any  person  aggrieved 
bv  this  order  may  petition  for  judicial 
review  at  any  time  before  the  60th  day 
fi>llowing  the  publication  of  this  order  in 
Hl'  Federal  Register. 

Issued  in  Washington.  D.C..  on  |une  13. 

I9K.=i. 

Robert  L.  Oavies, 

Diri'clor.  Coal  ami  Electricity  Division.  Office 

ofFnris  Pnifimms.  Economic  Re^iilutory 

Ailministnition. 

jFR  Doi;.  K>-151fi6  Filed  6-21-85;  8:45  ami 

BILLING  COOC  <4S0-01-M 


I  Docket  No  ERA-FC-65-010;  OFP  Case  No. 
67014-9274-21,  22,  23,  24.  25,  26-221 

Order  Granting  Texas  Utilities  Electric 
Co.,  Morgan  Creek  Peaking  Facility, 
Exemption  From  the  Prohibitions  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978 

AGENCY:  Economic  Regulatory 
.Administration.  DOE. 
ACTION:  Notice. 


summary:  On  April  12. 1985.  Texas 
I'lililifs  Electric  Company.  (TUEC).  filed 
a  petition  with  the  Economic  Regulatory 
administration  (ERA)  of  the  Department 
of  Energy  (DOE)  for  an  order 
permanently  exempting  a  new  proposed 
powerplant  at  its  existing  Morgan  Creek 
Electric  Generating  Station  (.Morgan), 
operated  by  Texas  Utilities  Generating 


Company,  a  division  of  TUEC,  from  the 
provisions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (FU.A  or 
the  Ac*  I  (12  U  S.C.  8;<in  et  s-'q.)  whi.h: 
( I )  Prohibit  the  use  of  petroleum  and 
natural  gas  as  a  primary  energy  source 
in  new  electric  ponerplan's  and  (2) 
prohibit  the  con-strurtion  of  a  new 
powerplant  without  the  capability  to  use 
an  alternate  fuel  as  a  primary  energy 
source.  The  final  rule  conti.ining  the 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohthitions  of 
FUA  was  published  in  the  Federal 
Register  at  46  FR  5H872  (December  7, 
1981). 

TUEC  Morgan  reque-;t"d  a  permanent 
peakload  exemption  under  10  CFR 
50;».41  for  a  simple-cycle  combustion 
turbine  installation  consisting  of  six  109 
MW  combustion  turbine-generator 
systems  (peak  output  a!  30  T  and  plant 
site  elevation  at  2.100  feet).  The 
combustion  turbine  generating  units  are 
expected  to  have  a  des'gn  Btu  input  of 
l.'?17  MMBtu  per  hour  per  unit.  The 
proposed  units  are  to  be  installed  at  the 
iUEC  Morgan  Creek  facility 
approximately  five  miles  Southwest  of 
Colorado  City.  Mitchell  County.  Texas. 
The  powerplant  will  be  capable  of 
burning  natural  gas  or  petroleum. 

Pursuant  to  section  212  (g)  of  the  Act 
and  10  CFR  503.41,  ERA  hereby  issues 
this  order  granting  to  TUEC  Morgan 
Creek  a  permanent  peakload 
powerplant  exemption  from  the 
prohibitions  of  FUA  for  the  proposed 
combustion  turbine  generators  at  the 
facility  in  Mitchell  County.  Texas. 

The  basis  for  ERA's  order  is  provided 
in  the  "supplementary  information" 
section  below. 

DATES:  In  accordance  with  section 
702(a)  of  FUA,  this  order  and  its 
provisions  shall  take  effect  on  August 
23. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Boyd.  Office  of  Fuels  Programs. 

Economic  Regulatory  Administration. 

KXX)  Independence  Avenue.  SW.. 

Room  GA-045,  Washington,  D.C. 

20585.  Telephone  (202)  252^523 
Steven  E.  Ferguson.  Esquire.  Office  of 

the  General  Counsel.  Department  of 

Energy.  1000  Independence  Avenue. 

SW..  Room  6A-13.  Washington.  DC. 

20585.  Telephone  (202)  252-6947 

The  public  file  containing  a  copy  of 
this  order  and  other  documents  and 
supporting  materials  of  this  proceeding 
is  available  upon  request  from  DOE. 
Freedom  of  Information  Reading  Room. 
1000  Independence  Avenue,  SW.  Room 
1F.-190.  Washington,  DC.  20585. 
Monday  through  Friday.  9:00  a.m.  to  4:00 
p.m.  except  Federal  holidays. 


SUPPLEMENTARY  INFORMATION:  Fl  l\ 

prohibits  thu  use  of  natural  gas  i.y 
petroleum  in  cert:iin  new  powerpl.mts 
unless  an  exempti'in  tiT  such  u.>'!  has 
b.'rn  granted  by  ERA.  TUEC  Morgan 
Ci'i'k  has  filed  a  pttiiido  f  ir  a 
pt-rmanent  pr  ikloud  powerplant 
r\  'mption  to  use  pi'roleutn  or  n.itural 
g,.s  as  a  prim.irv  energy  source  in  its 
proposed  Mitchell  County.  Texas 
r.ri'ity's  simple-cycle  combustion 
turbine  installatioo. 

In  accordance  with  the  prorediirid 
requirements  of  FUA  and  10  CIR 
§  501.3(d),  ERA  publi.,hed  i«3  Notice  of 
Acceptance  ol  Petition  for  Exemption 
and  Availability  of  Certification  relating 
to  this  unit  in  the  Fedeal  Register  on 
April  24. 1985  (51)  FR  1612.S),  com.niencing 
a  45  day  public  comment  period 
pirsuant  to  section  701(c)  of  FUA.  As 
required  by  section  701(0  of  the  At,t. 
ERA  provided  a  copy  of  TUEC  Mo'gan 
Creek's  petition  to  the  Environmental 
Protection  Agency  for  its  commantP. 
During  that  period,  interested  persons 
were  also  afforded  an  opportunity  to 
request  a  public  hea-ing.  The  period  for 
submitting  comments  and  for  requesting 
a  public  hearing  closed  June  10,  1985.  No 
comments  were  received  and  no  hearing 
was  requested. 

TUEC  Morgan  Creek  certified  in  its 
Petition  for  Exemption  that  the  proposed 
unit  will  be  operated  solely  as  a 
pcakioad  powerplant.  To  be  included 
within  the  basic  definition  of  "peakload 
pcweplanf  as  establibhed  by  section 
103(a)  of  FUA.  an  elect.-ic-geiierating 
unit  must  be  "a  powerplant  the 
electrical  generation  of  which  in 
kilowatt  hours  does  not  exceed,  for  any 
12-calendar-month  period,  such 
powerplant's  design  capacity  multiplied 
by  1500  hours.". 

TUEC  Morgan  Creek  certified  that 
although  the  manufacturer  of  the 
proposed  combustion  trubines  has  not 
yet  been  selected,  for  planning  purposes 
the  maximum  rating  of  each  of  the  six 
individual  units  will  be  109  MW.  The 
combustion  turbine  generating  units  will 
be  operated  as  a  peakload  powerplant 
with  a  maximum  annual  capacity  factor 
of  17.12  percent.  The  utilization  factor  is 
expected  to  be  slightly  higher  than  the 
capacity  factor  for  the  units. 

TUEC  Morgan  Creek  has  also  certified 
that  it  will  secure  all  applicable  permits 
and  approvals  prior  to  commencement 
of  operation  of  the  new  unit  under 
exemption. 

As  ERA  has  determined  that  no 
alternate  fuels  are  presently  available 
for  use  in  the  proposed  unit,  ERA  h-^a 
waived  the  reqiiircmont  of  10  CFR 
503.41(a)(2)(ii)  for  submission  of  a 
certification  by  the  .Administrator  of  the 
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Environmental  Protection  Agency  or  the 
director  of  the  appropriate  state  air 
pollution  control  agency  that  the  use  by 
the  powerplanl  of  any  available 
alternate  fuels  as  a  primary  energy 
source  will  cause  or  contribute  to  a 
concentration  in  an  air  quality  control 
rej;ion  or  any  area  within  the  region,  of  a 
pollutant  for  which  any  national  air 
quality  standards  is.  or  would  be. 
exceeded. 

Decision  and  Order 

Accordingly,  basfcd  upon  the  entire 
record  of  this  proceeding.  ERA  has 
dfMern.ined  that  TllF.C  Morgan  Creek 
has  satisfied  all  of  Ihc  eligibility 
requirements  for  thi'  requested 
evemption  as  set  forth  in  10  CFR  503.41. 
and  pursuant  to  section  212(g)  of  FUA. 
FRA  hereby  grants  TUEC  Morgan  Creek 
a  permanent  exemption  for  a  pcakload 
powerplanl  to  be  installed  at  its  facility 
in  Mitchell  County,  Texas,  permitting 
the  use  of  natural  gas  or  petroleum  as  a 
primary  energy  source  in  the  unit. 

After  re\  iew  by  ERA's  Office  of  Fuels 
Pr.igrams.  Coal  anj  Electricity  Division, 
of  TUEC  Morgan  Greeks  completed 
environmental  checklist  submitted 
pursuant  to  10  CFH  503.13,  together  with 
other  relevant  information.  FRA  has 
determined  that  the  granting  of  the 
requested  exemption  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality'  of  the  human 
environment  vvithiti  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act. 

Pursuant  to  sectwn  702(f;)  of  the  Act 
and  10  CFR  501.69  juny  person  aogrieved 
by  this  order  may  petition  for  judicial 
review  at  any  limabefoie  the  bOlh  day 
following  the  publication  of  this  order  in 
Ihc  Federal  Register. 


Issued  in  Wnshinp 
1985. 
Robert  L.  Davics, 

Uiwrtor.  Coal  and  Ei '. 


uf  Fuels  Programs.  Economic  Rof^wlalory 
\dminli,tration. 

jFR  Doc.  BS-l.'ilM  Fi|(;d  f>-21-fl5;  8:45  am] 
BILLING  CODE  64SO-0t-l 


on.  D.C,  on  June  13. 


vlricity Dhisinn.  Office 


{Docket  No.  ERA-F4-85-09;  OFP  Case  No. 
67014-9273-21.  22.  23.  24,  25-221 

Order  Granting  Texas  Utilities  Electric 
Co.,  Permian  Basin  Peaking  Facility, 
Exemption  From  the  Prohibitions  of 
ttie  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978 

agency:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Notice. 


summary:  On  April  2, 1985,  Texas 
Utilities  Electric  Company,  (TUEC).  filed 
a  petition  with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  for  an  order 
permanently  exempting  a  new  proposed 
powerplant  at  its  existing  Permian  Basin 
Electric  Generating  Station  (Permian), 
operated  by  Texas  Utilities  Generating 
Company,  a  division  of  TUEC,  from  the 
provisions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (FUA  or 
the  Act)  (42  U.S.C.  8301  et  seq).  which 
(1)  prohibit  the  use  of  petroleum  and 
natural  gas  as  a  primary  energy  source 
in  new  electric  povverplants  and  (2) 
prohibit  the  construction  of  a  new 
powerplant  without  the  capability  to  use 
an  alternate  fuel  as  a  primary  energy 
source.  The  final  rule  containing  the 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohibitions  of 
FUA  was  published  in  the  Federal 
Register  at  46  FR  59872  (December  7. 
1931). 

TUEC  DeCordova  requested  a 
permanent  peakload  exemption  under  10 
CFR  503  41  for  a  simple-cycle 
combustion  turbine  installation 
consisting  of  five  107  M\V  combustion 
turbine  generator-systems  (peak  output 
at  34  °  F  and  plant  site  elevation  at  2652 
feet).  The  combustion  iurbine  generating 
units  are  expected  to  have  a  design  heat 
input  of  1.391  MMBtu  per  hour  per  unit. 
The  proposed  units  are  to  be  installed  at 
the  TUEC  Permian  Basin  facility 
approximately  four  miles  West  of  the 
intersection  and  U.S.  Highway  80  and 
State  Highway  18  which  is  in  Monahans. 
Ward  County,  Texas.  The  powerplant 
will  be  capable  of  burning  natural  gas  or 
pt!troleum. 

Pursuant  to  section  212(g)  of  the  Act 
and  10  CFR  50341,  ER.'V  hereby  issues 
this  order  granting  to  TUEC  Permian  a 
permanent  peakload  powerplant 
exem.ption  from  the  prohibitions  of  FUA 
for  the  proposed  combustion  turbine 
generators  at  the  facility  in  Ward 
County,  Texas. 

The  basis  for  ERA's  order  is  provided 
in  the  "supplementary  information" 
section  beioiv. 

DATES:  In  accordance  with  section 
702(a)  of  FUA,  this  order  and  its 
provisions  shall  take  effect  on  August 
23.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Boyd,  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration, 
1000  ladcpendence  Avenue,  SW., 
Room  GA-045.  Washington,  D.C. 
20585,  Telephone  (202)  252-4523 

Steven  E.  Ferguson,  Esquire,  Office  of 


the  General  Counsel,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Room  6A-113,  Washington,  D.C. 
20585.  Telephone  (202)  252-6947 
The  public  file  containing  a  copy  of 
this  order  and  other  documents  and 
supporting  materials  on  this  proceeding 
is  available  upon  request  from  DOE, 
Freedom  of  Information  Reading  Room, 
1000  Independence  Avenue,  SW.  Room 
lE-190.  Washington,  D.C.  20585. 
Monday  through  Friday,  9:00  a.m.  to  4:00 
p.m.,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  KUA 
prohibits  the  use  of  natural  gas  or 
petroleum  in  certain  new  powerplants 
unless  an  exemption  for  such  use  has 
been  granted  by  ERA.  TUEC  Permian 
has  filed  a  petition  for  permanent 
peakload  powerplant  exemption  to  use 
petroleum  or  natural  gas  as  a  primary 
energy  source  in  Its  proposed  Ward 
County,  Texas  facility's  simple-cycle 
combustion  turbine  installation. 

In  accordance  with  the  procedural 
requirements  of  FUA  and  10  CFR 
501.3(d).  ERA  published  its  Notice  of 
Acceptance  of  Petition  for  Exemption 
and  Availability  of  Certification  relating 
to  this  unit  in  the  Federal  Register  on 
April  24, 1985  (50  FR  16126),  commencing" 
a  45-day  public  comment  period 
pursuant  to  section  701(c)  of  FUA.  As 
required  by  section  701(f)  of  the  Act. 
ERA  provided  a  copy  of  TUEC 
Permian's  petition  to  the  Environment<jl 
Protection  Agency  for  its  comments. 
During  that  period,  interested  persons 
were  also  afforded  an  opportunity  to 
request  a  public  hearing.  The  period  for 
submitting  comments  and  for  requesting 
a  public  hearing  closed  June  10, 1985.  No 
comments  were  received  and  no  hearing 
was  requested. 

TUEC  Permian  certified  in  its  Petition 
for  Exemption  that  the  proposed  unit 
will  be  operated  solely  as  a  peakload 
powerplant.  To  be  included  within  the 
basic  definition -of  "peakload 
powerplant "  as  established  by  section 
103(a)  of  FUA.  an  electric-generating 
unit  must  be  "a  powerplant  the 
electrical  generation  of  which  in 
kilowatt  hours  does  not  exceed,  for  any 
12-caiendar-month  period,  such 
powerplanfs  design  capacity  multiplied 
by  1500  hours." 

TUEC  Permian  certified  that  although 
the  manufacturer  of  the  proposed 
combustion  turbines  has  not  yet  been 
selected,  for  planning  purposes  the 
maximum  rating  of  each  of  the  five 
individual  units  will  be  107  MW.  The 
combustion  turbine  generating  units  will 
be  operated  as  a  peakload  powerplant 
with  maximum  annual  capacity  factor  of 
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17.12  pen-rnf.  Th{>  utilization  factor  is 
cxpci  ted  to  br  slightly  higher  than  the 
capacity  fat;tor  for  the  units. 

Tl'F.C  Permi.m  has  also  certified  that 
it  will  ser.ure  all  applicable  permits  and 
approvals  prior  to  commencement  of 
oper.ilion  of  the  new  unit  under 
exemption. 

As  ERA  haS  determined  that  no 
.ilfernative  fuels  are  presently  available 
for  use  in  the  proposed  unit.  ERA  has 
vvai\ed  the  requirement  of  10  CKR 
503.41(a)(2)(ii)  for  submission  of  a 
certification  by  the  Administrator  of  the 
Enviniiimental  Protection  Agency  or  the 
director  of  the  appropriate  state  air 
pollution  control  agency  that  the  use  by 
the  powerplant  of  any  available 
alternate  fuels  as  a  primary  enerjjy 
source  will  cause  or  contribute  to  a 
concentration  in  an  air  quality  control 
region  or  any  "area  within  the  rejjion.  of  a 
pollutant  for  which  any  national  air 
quality  standards  is.  or  would  be. 
exceeded. 
Decision  and  Order 

Ac(  ordingly.  based  upon  the  entire 
record  of  this  proceeding.  ERA  has 
determined  th.it  TUEC  Permian  has 
satisfied  all  of  the  eligibility 
requirements  for  the  requested 
exi'mption  as  set  forth  in  10  CFR  503.41. 
and  pursuant  to  section  212(g)  of  FUA. 
ERA  hereby  grants  TUEC  Permian  a 
permanent  exemption  for  a  peakload 
powerplant  to  be  installed  at  its  facility 
in  Ward  Count>.  Texas,  permitting  the 
use  of  natural  gas  or  petroleum  as  a 
primary  energy  source  in  the  unit. 

After  review  by  ERA  s  Office  of  Fuels 
Programs.  Coal  and  Electricity  Division, 
of  TUEC  Permi.in's  completed 
environmental  checklist  submitted 
pursuant  to  10  CFR  503.13.  together  with 
other  relevant  intormation.  ERA  has 
determined  that  the  granting  of  the 
requested  exemption  does  not  constitute 
a  major  Feder.il  action  significantly 
affecting  the  quality  of  the  human 
envirormt'nt  within  the  meaning  of 
section  in2|2)(C)  of  the  National 
Environmental  Policy  Act. 

Pursuant  to  section  702(c)  of  the  Act 
and  10  CFR  §  501.69  any  person 
aggrieved  b\  this  order  may  petition  for 
judici.il  re\W  w  at  any  time  before  the 
GOlh  day  following  the  publication  of 
this  order  in  the  Federal  Register. 

Issued  in  Washington.  DC  on  June  13. 

loas. 

Robert  L.  Davies. 

DiivLtor.  Coal  and  Electricity  Division.  0*fice 

of  Fat  Is  Pro}{ranis.  Economic  Rt^ulatury 

Adwinislralion. 

|KR  n..<    85-lt)165  Filed  6-21-85;  H:45  am) 
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Federal  Energy  Regulatory 
Commission 

I  Docket  No.  ER  85-545-0001 

Boston  Edison  Co.;  Filing  of 
Cancellation  of  Rate  Schedule 

Correction 

In  FR  Doc.  85-14485.  appearing  on 
page  25122  in  the  issue  of  Monday.  June 
17. 1985.  in  the  first  column,  tenth  line  of 
the  last  paragraph.  "May  22."  should 
have  read  "June  21.". 

BILLING  COOC  IS0S-01-M 


Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals.  DOE. 

action:  Notice  of  Implementation  of 
Special  Refund  Procedures. 


SUMMARY:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $148,250  (plus  accrued 
interest)  obtained  as  a  result  of  a 
consent  order  which  the  DOE  entered 
into  with  The  Boswell  Oil  Company  of 
Cincinnati.  Ohio  (Case  No.  HEF-od40). 
The  fund  will  be  available  to  customers 
who  purchased  refined  petroleum 
products  from  Boswell  during  the 
consent  order  period. 
DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  the  consent  order 
iund  must  be  postmarked  within  90  days 
of  publication  of  this  notice  in  the 
Federal  Register  and  should  be 
addressed  to:  The  Boswell  Oil  Company 
Proceeding.  Office  of  Hearings  and 
Appeals.  Department  of  Energy,  1000 
Independence  Avenue.  SVV.. 
Washington.  D.C.  20585.  All  applications 
should  conspicuously  display  a 
reference  to  Case  No.  HEF-0040. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  W.  Dugan,  Associate  Director. 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue.  SVV'.. 
Washington.  DC.  20585.  (202)  252-2860. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.282(c).  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order 
relates  to  a  consent  order  entered  into 
by  the  Boswell  Oil  Company  of 
Cincinnati.  Ohio.  The  consent  order 
settled  possible  pricing  violations  with 
respect  to  the  firm's  sales  of  motor 
gasoline.  .Nos.  2  and  6  fuel  oils,  and 


other  refined  petroleum  products  to 
customers  during  the  November  1. 1973 
through  April  30. 1974  consent  order 
period. 

The  Office  of  Hearings  and  Appeals 
previously  issued  a  Proposed  Decision 
and  Order  which  tentatively  established 
a  two-stage  refund  procedure  and 
solicited  comments  from  interested 
parties  concerning  the  proper 
disposition  of  the  consent  order  fund. 
The  Proposed  Decision  and  Order 
discussing  the  distribution  of  the 
consent  order  funds  was  issued  on 
December  10. 1984.  49  FR  49881 
(December  17. 1984). 

As  the  Decision  and  Order  indicates, 
applications  for  refunds  from  the 
consent  order  fund  may  now  be  filed. 
Applications  will  be  accepted  provided 
they  are  postmarked  no  later  than  90 
days  after  publication  of  this  Decision 
and  Order  in  the  Federal  Register. 
Applications  will  be  accepted  from 
customers  who  purchased  refined 
petroleum  products  from  Boswell  during 
the  relevant  consent  order  period.  The 
specified  information  required  in  an 
application  for  refund  is  set  forth  in  the 
Decision  and  Order.  The  Decision  and 
Order  reserves  the  question  of  the 
proper  distribution  of  any  remaining 
consent  order  funds  until  the  first-stage 
claims  procedure  is  completed. 

D.iled:|une17.  19B5. 
Geur^e  B.  Br«znay, 
Director.  Office  of  Hearings  and  Appeals. 

Decision  and  Order 

Special  Refund  Procedures 

June  17. 1985. 

Name  of  Firm:  The  Boswell  Oil 
Company. 

Date  of  Filing:  October  13. 1983. 

Case  Number:  HEF-0040. 

Under  the  procedural  regulations  of 
the  Department  of  Energy,  the  Economic 
Regulatory  Administration  (ERA)  may 
request  that  the  Office  of  Hearings  and 
Appeals  (OHA)  formulate  and 
implement  special  procedures  to  make 
refunds  in  order  to  remedy  the  effects  of 
alleged  or  adjudicated  violations  of  DOE 
regulations.  See  10  CFR  Part  205. 
Subpart  V.  The  Subpart  V  regulations 
set  forth  general  guidelines  by  which  the 
OHA  may  formulate  and  implement  a 
plan  of  distribution  for  funds  received 
pursuant  to  a  settlement  agreement  or 
remedi.il  order.  The  Subpart  V  process 
may  be  used  in  situations  where  the 
DOE  is  unable  readily  to  ascertain  the 
persons  or  firms  who  may  have  been 
injured  as  a  result  of  alleged  or 
adjudicated  violations,  or  to  ascertain 
the  amount  of  each  persons  injury.  See 
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Office  of  Enforcement.  9  DOE  f  82.553  at 
85.284  (1982). 

I.  Background 

Pursuant  to  the  provisions  of  Subpart 
V.  on  October  13. 1983.  the  ERA  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  in 
connection  with  a  consent  order  entered 
info  with  The  Boswell  Oil  Company 
(Boswell)  of  Cincinnati.  Ohio  on 
October  21. 1981.  The  firm  operates  two 
petroleum  product  storage  facilities,  one 
in  Cincinnati  (the  Midland  Marine 
terminal)  and  the  other  in  Dravosburg. 
Pennsylvania  (the  Dravosburg  terminal). 
According  to  the  ERA.  Boswell  is  a 
"reseller-retailer"  as  that  term  was 
defined  in  10  CFR  212.31.  and  was 
therefore  subject  to  the  Mandatory 
Petroleum  Price  Regulations  set  forth  in 
10  CFR  Part  212.  Subpart  F.  An  ERA 
audit  of  Boswell's  operations  revealed 
possible  pricing  violations  in  sales  of 
motor  gasoline.  No.  2  and  No.  6  fuel  oils, 
and  other  refined  petroleum  products 
during  the  six-month  period  from 
November  1. 1973  through  April  30. 1974 
(the  audit  period).  On  June  30. 1980, 
1980.  a  Notice  of  Probable  Violation 
(NOPV)  was  issued  to  Boswell  in  which 
the  ERA  alleged  that  the  firm  had 
overcharged  its  customers  by  $690,158.31 
in  its  sales  of  refined  petroleum 
products  during  the  audit  period.  In 
order  to  settle  all  claims  and  disputes 
between  Boswell  and  the  DOE  regarding 
the  firm's  sales  of  motor  gasoline,  No.  2 
and  No.  6  fuel  oils,  and  other  refined 
petroleum  products  during  the  audit 
period,  the  firm  entered  into  a  consent 
order  agreement  with  the  DOE.  The 
consent  order  refers  to  the  ERA's 
overcharge  allegations,  but  notes  that 
the  issues  raised  by  the  NOPV  were  not 
adjudicated  and  states  that  Boswell 
does  not  admit  thai  it  committed  any 
such  violations.  Under  the  terms  of  the 
consent  order.  Boswell  agreed  to  remit 
$148,250  to  the  DOE  and  the  ERA  agreed 
to  release  Boswell  from  any  civil  claims 
that  the  DOE  may  have  had  pertaining 
to  the  specified  transactions  during  the 
audit  period. 

On  December  la  1984.  the  OHA 
issued  a  Proposed  Decision  and  Order 
tentatively  setting  forth  procedures  to 
distribute  refunds  to  parties  who  were 
injured  by  Boswell's  alleged  regulatory 
violations.  See  The  Boswell  Oil  Co.. 
Case  No.  HEF-0040  (December  10. 1984) 
(Proposed  Decision).  49  FR  48981 
(December  17. 1984).  In  the  Proposed 
Decision,  we  described  a  two-stage 
process  for  distribution  of  the  funds 
made  available  pursuant  to  the  Boswell 
consent  order.  Specifically,  we  proposed 
to  disburse  funds  in  the  first  stage  to 
claimants  who  could  demonstrate  that 


they  were  injured  by  Boswell's  alleged 
overcharges  during  the  consents  order 
period.  We  stated  that  money  available 
after  payment  of  refunds  to  eligible 
claimants  in  the  first  stage  would  be 
distributed  during  a  second-stage 
process,  but  that  the  ultimate  disposition 
of  those  second-stage  funds  would  not 
be  determined  until  after  the  completion 
of  the  first  stage. 

We  received  comments  on  the 
Proposed  Decision  from  only  one  party, 
the  State  of  New  Mexico.  Those 
comments  address  only  the  disposition 
of  funds  in  the  second  stage  of  the 
proceeding.  This  Decision  and  Order 
establishes  the  procedures  to  be  used 
for  filing  and  processing  claims  in  the 
first  stage  of  the  Boswell  refund  process. 
We  will  not,  therefore,  determine  second 
stage  procedures  in  this  Decision.  Our 
determination  concerning  the  final 
disposition  of  any  remaining  funds  will 
necessarily  depend  on  the  size  of  the 
funds.  See  Marion  Corp..  12  DOE 
f  85.014  (1984)  (Marion).  It  would 
therefore  be  premature  for  us  to  address 
the  issues  raised  by  the  state  of  New 
Mexico  concerning  the  second-stage 
disposition  of  funds. 

II.  Jurisdiction 

The  Subpart  V  procedural  regulations 
of  the  DOE  set  forth  general  guidelines 
by  which  the  OHA  may  formulate  and 
implement  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  After 
reviewing  the  record  in  this  proceeding, 
we  have  concluded  that  it  is  difficult  to 
identify  potentially  injured  parties  and 
to  ascertain  readily  the  extent  to  which 
such  parties  may  have  been  injured  by 
Boswell's  pricing  practices.  Under  these 
circumstances,  Subpart  V  provides  a 
useful  mechanism  for  devising  a 
procedure  to  effect  restitution.  The  OHA 
will  therefore  accept  jurisdiction  over 
the  funds  received  by  the  DOE  pursuant 
to  the  Boswell  consent  order. 

III.  Refund  Procedures 

Since  we  did  not  receive  any 
comments  objecting  to  the  first  stage 
procedures  tiintafively  established  in  the 
Proposed  Decision,  we  have  concluded 
that  those  procedures  should  be 
adopted.  The  Boswell  consent  order 
fund  will  be  distributed  to  claimants 
who  satisfactorily  demonstrate  that  they 
were  injured  by  Boswell's  pricing 
practices  during  the  six-month  consent 
order  period  (November  1. 1973  through 
April  30. 1974).  The  audit  files  indicate 
that  Boswell's  customers  were  generally 
resellers  (including  retailers  and  refiners 
operating  in  the  capacity  of  resellers)  of 
motor  gasoline  and  No.  2  fuel  oil.  and 
also  industrial  end-users  of  No.  2  and 


No.  6  fuel  oils.  Potential  claimants  are 
firms  and  individuals  who  purchased 
these  products  either  directly  from 
Boswell  or  from  firms  in  a  chain  of 
distribution  leading  back  to  Boswell. 

In  order  to  receive  a  refund,  each 
claimant  will  be  required  to  submit  a 
schedule  of  monthly  purchases  of 
products  covered  by  the  Boswell 
consent  order  during  the  consent  order 
period.  If  the  products  were  not 
purchased  directly  from  Boswell.  the 
claimant  will  be  required  to  include  a 
statement  setting  forth  the  reasons  for 
believing  the  product  originated  with 
Boswell.  In  addition,  a  reseller  filing  a 
refund  claim  will  generally  be  required 
to  document  that  it  was  injured  by  the 
alleged  overcharges.  While  there  are  a 
variety  of  ways  to  make  this  showing,  a 
reseller  should  generally  demonstrate 
that  at  the  time  it  purchased  petroleum 
products  from  Boswell,  market 
conditions  would  not  permit  it  to 
increase  its  prices  to  pass  through  the 
additional  costs  associated  with  the 
alleged  overcharges.  See  OKC  Corp./ 
Hornet  Oil  Co..  12  DOE  f  85.168  (1985): 
Tcnneco  Oil  Co. /Mid-Continent 
Systems.  Inc.  10  DOE  f  85.009  (1982). 
Each  reseller  will  also  be  required  to 
show  that  it  maintained  "banks"  of 
uncovered  increased  product  costs.  See 
Office  of  Enforcement.  10  DOE  fl  85,029 
(1982).  Standard  Oil  Co.  (IndianaK 
Suburban  Propane  Gas  Corp.,  13  C©E  ^ 

Case  No.  RF21-8802  (April  W. 

1985).  The  presence  of  banks,  however, 
does  not  automatically  establish  injury. 
See.  e.g..  Tenneco  Oil  Co. /Chevron, 
U.S.A..  10  DOE  f  85.014  (1982). 

As  in  many  prior  special  refund  cases, 
we  will  adopt  certain  presumptions. 
Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  See  10  CFR 
205.282(e).  The  presumptions  we  will 
adopt  in  this  case  are  r-sed  to  permit 
claimants  to  participate  in  the  refund 
process  without  incurring 
disproportionate  expenses,  and  to 
enable  the  OHA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available. 

First,  we  will  adopt  the  presumption 
that  the  alleged  overcharges  were 
dispersed  equally  in  all  sales  of  covered 
products  sold  by  Boswell  during  the 
consent  order  period.  The  OHA  refers  to 
thi643resumption  as  volumetric  refund 
amount.  Second,  we  will  adopt  a 
presumption  of  injury  with  respect  to 
small  claims. 

The  volumetrig  refund  presumption 
assumes  that  alleged  overcharges  were 
spread  equally  over  all  gallons  of 
product  marketed  by  a  particular  firm. 
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In  the  absence  of  better  information,  this 
assumption  is  sound  because  of  the 
manner  in  which  the  DOE  price 
regulations  required  a  regulated  firm  to 
account  for  increased  costs  in 
determining  its  prices.  Under  this 
method,  a  per  gallon  volumetric  refund 
amount  is  calculated  by  dividing  the 
settlement  amount  by  the  total  gallonage 
of  the  products  covered  by  the  consent 
order.  In  this  case,  the  volumetric 
amount  is  S0.001940  (S148.250  remitted  to 
the  DOE  by  Boswell  divided  by 
76,400.000  gallons  of  covered  products 
sold  by  Boswell  during  the  consent 
order  period).'  Refunds  will  be 
calculated  by  multiplying  an  applicant's 
total  gallons  of  product  purchased  from 
Boswell  during  the  consent  order  period 
by  the  per  gallon  volumetric  refund 
amount.  An  eligible  applicant  will  also 
receive  a  proportionate  share  of  the 
interest  accrued  on  the  consent  order 
fund  since  its  remittance  to  the  DOE. 

We  will  also  adopt  a  presumption  that 
small  purchasers  were  injured  to  some 
extent  by  the  pricing  practices  which  led 
to  the  issuance  of  the  consent  order.* 
See.  e.ii-.  Uban  Oil  Co..  9  DOE  ?  82,541 
(1982)  (i/io/j).  The  presumption  that 
reseller  claimants  seeking  smaller 
refunds  were  injured  by  the  pricing 
practices  settled  in  the  Boswell  consent 
order  is  based  on  a  number  of 
considerations.  As  we  have  noted  in 
many  previous  refund  decisions,  there 
may  be  considerable  expenses  involved 
in  gathering  the  data  needed  to  support 
a  detailed  claim  of  injury.  In  order  to 
prove  such  a  claim,  an  applicant  must 
compile  and  submit  detailed  financial 
information  regarding  the  impact  of 


'  W>  rt-coxr.ize  that  the  impact  of  a  seller'i 
pricin)i  practices  on  an  '.nd>vid'jjl  purthaser  could 
hdve  b<^n  greater,  and  any  purchaser  Is  allowed  lo 
nip  a  refund  appliralion  based  on  a  claim  that  the 
impact  uf  the  allejied  overchar];e  on  it  wa.i  grcatpr 
than  the  amount  determined  usinx  the  volumetric 
presumption  .See.  e.g..  Amtel  Inr  .  12  DOE  \  85.073 
al  88,2.(i-34  (19H4|:  Sid Rxhanlson  Carbon  and 
Caxo/ni"  Co./S't>L\hnd Pivpanc  Co..  12  DOE  ^ 
85.054  at  88  164  (t<W4). 

'  We  will  also  presume  however,  that  if  a  reseller 
made  only  spot  purchases  from  Boswell.  it  was  nut 
injured  b>  Buswell's  priring  practices.  Accordingly, 
it  would  not  he  elujtble  to  receive  a  refund,  even  one 
at  or  below  the  threshold  level.  As  we  have 
previously  stated  with  respect  to  spot  purchasers: 

|T|hose  customers  lend  to  have  considerable 
discretion  in  where  and  when  to  make  spot 
purt  bases  and  wouid  therefore  not  have  made  spot 
purchases  of  |lhe  firms  product!  al  incrca.sed  prices 
unless  they  were  able  lo  pass  through  the  full 
amount  of  |the  firm's!  quoted  selling  price  at  the 
lime  of  purchase  lo  their  own  customers. 

O'fiif  of  En  fan  enwnt.  8  IX)E  \  82.597  at  85.396- 
97  (iseil  We  believe  that  the  same  rationale  holds 
true  in  the  present  case  Accordingly,  in  addition  lo 
demnnstnting  injury,  a  spot  purchaser  which  files  .i 
claim  should  submit  evidence  lo  establish  that  it  is 
inappropriate  tu  presume  that  the  'irm  had 
discietiun  as  to  where  and  when  it  made  the 
purchase)*)  on  which  its  refi.nd  claim  is  based. 


alleged  overcharges  which  took  place 
many  years  ago.  This  procedure  is 
generally  time-consuming  and 
expensive.  In  the  case  of  small  claims, 
the  cost  to  the  firm  of  gathering  this 
factual  information,  and  the  cost  to  the 
OHA  of  analyzing  it,  may  exceed  the 
expected  refund  amount.  Failure  to 
allow  simplified  application  procedures 
for  small  claims  could  therefore  deprive 
injured  parties  of  the  opportunity  to 
obtain  a  refund.  The  use  of  this 
presumption  is  also  desirable  from  an 
administrative  standpoint,  because  it 
allows  the  OHA  to  process  a  large 
number  of  routine  refund  claims  quickly, 
and  use  its  limited  resources  more 
efficiently. 

Under  the  small  claims  presumption 
we  are  adopting,  a  reseller  claimant  will 
not  be  required  to  submit  any  additional 
evidence  of  injury  beyond  purchase 
volumes  if  its  refund  claim  is  below  a 
threshold  level.  Previous  OHA  refund 
decisions  have  expressed  the  threshold 
either  in  terms  of  a  purchase  volume 
figure  from  the  consent  order  firm  or  as 
a  dollar  refund  figure.  However,  in 
Texas  Oil  &  Gas  Corp..  12  DOE  f  85.069 
(1984)  [Texas  Oil),  we  noted  that 
describing  the  threshold  in  terms  of  a 
dollar  amount  rather  than  a  purchase 
volume  figure  would  better  effectuate 
our  goal  of  facilitating  disbu.'-sements  to 
applicants  seeking  relatively  small 
refunds.  Id.  at  88.210.  We  have 
determined  that  the  same  approach  will 
be  followed  in  this  case.  The  adoption  of 
a  threshold  level  below  which  a 
claimant  is  not  required  to  submit  any 
further  evidence  of  injury  beyond 
volumes  purchased  is  based  on  several 
factors.  As  noted  above,  we  are 
especially  concerned  that  the  cost  to 
both  the  applicant  and  the  government 
of  compiling  and  analyzing  information 
sufficient  to  show  injury  not  exceed  the 
amount  of  the  refund  to  be  gained.  In 
this  case,  where  the  volumetric  refund 
amount  is  fairly  low  and  the  time  period 
of  the  consent  order  is  quite  distant,  we 
believe  that  the  establishment  of  a 
presumption  of  injury  for  ail  claims  of 
$3,000  or  less  is  reasonable. ''  See  id: 
Marion. 

In  addition  lo  the  presumptions  we 
are  adopting,  we  are  making  a  finding 
that  end-users  or  ultimate  consumers, 
including  businesses  that  are  unrelated 
to  the  petroleum  industry,  were  injuied 
by  the  alleged  overcharges  settled  in  the 
consent  order.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  generally  wtre  not  subject  lo  price 


controls  during  the  consent  order  period, 
and  they  were  not  required  to  keep 
records  which  justified  selling  price 
increases  with  reference  to  cost 
increases.  For  these  reasons,  an  analysis 
of  the  impact  of  the  increased  cost  of 
petroleum  products  on  the  final  prices  of 
non-petroleum  goods  and  services 
would  be  beyond  the  scope  of  a  special 
refund  proceeding.  Sec  Office  of 
Enforcement.  10  DOE  |  85,072  (198,1): 
Marion:  Texas  Oil.  12  DOE  at  88,209. 
We  have  therefore  concluded  that  end- 
users  of  Boswell  petroleum  products 
need  only  document  their  purchase 
volumes  f'om  Boswell  to  make  a 
sufficient  showing  that  they  were 
injured  by  the  alleged  overcharges.  See 
generally  Thornton  Ot!  Corp..  12  DOE 
\  85.112  (1984):  Standard  Oil  Company 
llndiana)/Union  Camp  Corp..  11  DOE 
f  85,007  (1983);  Standard  Oil  Company 
(IndianaJ/Elgin.  Jaliet.  and  Eastern 
Radway.  II  DOE  H  85.105  (1983). 

As  in  prior  special  refund  cases,  we 
will  not  grant  refunds  for  li!ss  than 
Si 5.00  (the  approximate  cost  to  the 
government  of  issuing  refund  checks) 
because  the  cost  to  the  public  of  issuing 
such  small  refunds  exceeds  the 
rcstitutionary  benefits  which  may  be 
achieved.  See.  e.f;..  Uban.  9  DOE  at 
85.225. 

Generally  in  special  refund 
proceedings,  we  attempt  to  identify 
specific  customers  who  may  have  been 
injured  by  the  consent  order  firm's 
pricing  practices  and  provide  those 
customers  with  notice  of  the  refund 
proceeding.  The  Boswell  audit  files 
provide  the  names  and,  in  some  cases, 
the  addrr!sses  of  firms  who  were 
customers  during  early  1973.  See 
Appendices  A  and  B.  Although  this 
period  was  prior  to  the  consent  order 
period,  wc  believe  that  these  firms  may 
have  been  injured  by  Boswell's  alleged 
overcharges.  Accordingly,  we  intend  to 
provide  notice  to  those  firms  for  whom 
we  have  addresses  and  to  make 
additional  efforts  to  locate  those  firms 
for  whom  we  do  not  have  addresses. ■• 
Moreover,  we  are  continuing  to  seek 
Boswell's  cooperation  in  locating  its 
customers  during  the  consent  order 
period  and  apprising  them  of  this  special 
refund  proceeding.  VV'e  may  also  use 
local  newspapers  to  publicize  this 
proceeding. 

iV.  Refund  Application  Procedures 

We  have  determined  that  the 
procedures  described  in  the  Proposed 


'  As  m  prior  refund  cases,  resellers  whose  refund 
calculated  using  the  volumetric  factor  exceeds  the 
threshold  amount  may  elect  tu  apply  for  j  refund 
based  on  the  threshold  .tmoiin!. 


*  In  order  lo  en>ure  that  those  customers  receive 
nolice  of  this  pro.  ceding,  we  solicit  information 
concerning  the  a.;  Iresses  of  the  firms  listed  In 
Appendix  B. 
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Decision  are  the  most  equitable  and 
efficacious  means  of  distributing  the 
Boswell  consent  order  fund. 
Accordingly,  Applications  for  Refunds 
will  now  be  accepted  from  parties  who 
purchased  Boswell  petroleum  products 
during  the  consent  order  period.  The 
following  information  should  be 
included  in  all  Applications  for  Refund: 

1.  Applications  should  prominently 
display  Case  No.  HEF-0400  and  the 
applicant's  name  on  the  cover. 

2.  Each  Application  should  include  the 
name,  position  title,  wnd  telephone 
number  of  a  person  who  may  be 
contacted  by  us  for  additional 
infurniation  concerning  the  Application. 

3.  Each  applicant  should  specify  how 
it  used  the  Boswell  petroleum  product, 
i.e.,  whether  it  was  a  reseller  or  end- 
user. 

4.  Each  applicant  should  report  the 
volume  of  each  Bos*el!  petroleum 
product  if  purchased  by  month  for  the 
period  of  time  for  which  it  is  claiming  it 
was  injurpd  by  the  alleged  overcharges. 
If  the  product  was  nipt  purchased 
directly  from  Boswell,  the  claimant  must 
include  a  st.stement  setting  forth  the 
reasons  for  believing  the  product 
originated  from  Boswell. 

5.  If  the  applicant  is  a  reseller  (or 
retailer  or  refiner)  who  wishes  to  claim  a 
refund  in  excess  of  $5,000  it  should  also: 

(a)  Slate  whether  it  maintained  banks 
of  unrecouped  product  cost  increases 
and  furnish  the  OHA  with  quarterly 
bank  calculations,  and 

(b)  Submit  evidence  to  establish  that 
it  did  not  pass  through  the  alleged  injury 
to  its  customers.  For  example,  a  firm 
may  submit  market  surveys  to  show  that 
price  increases  to  recover  alleged 
overcharges  were  infeasible. 

6.  Each  applicant  should  state 
whether  it  was  in  any  way  affiliated 
with  Boswell.  If  so,  it  should  state  the 
nature  of  the  affiliation. 

7.  Each  applicant  should  state 
whether  there  has  been  any  change  in 
ownership  of  the  entity  that  purchased 
Boswell  petroleum  products  since  the 
end  of  the  consent  order  period.  If  so, 
the  name  and  address  of  the  current  (or 
former)  owner  should  be  provided. 

8.  Each  applicant  should  report 
whether  it  is  or  has  been  involved  as  a 
party  in  any  DOE  or  private  Section  210 
enforcement  actiodns.  If  these  actions 
have  been  terminated,  the  applicant 
should  furnish  a  copy  of  any  final  order 
issued  in  the  matter.  If  the  action  is 
ongoing,  the  applicant  should  describe 
the  action  and  its  current  status.  The 
applicant  is  under  a  continuing 
obligation  to  keep  the  OHA  informed  of 


any  change  in  status  during  the 
pendency  of  its  application  for  refund. 
See  10  CFR  205.9(d). 

9.  Each  Application  must  also  include 
the  following  signed  statement: 

I  swear  (or  affirm)  that  the 
information  submitted  is  true  and 
accurate  to  the  best  of  my  knowledge 
and  belief. 

All  Applications  for  Refund  must  be 
filed  in  duplicate.  A  copy  of  each 
Application  will  be  available  for  public 
inspection  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
Forrestal  Building,  Room  lE-234, 1000 
Independence  Avenue,  SW, 
Washington,  D.C.  Any  applicant  that 
believes  that  its  Application  contains 
confidential  information  must  so 
indicate  on  the  first  page  of  its 
Application  and  submit  two  additional 
copies  of  its  Application  from  which  the 
confidential  material  has  been  deleted, 
together  with  a  statement  specifying 
why  the  information  is  privileged  or 
confidential. 

All  Applications  should  be  sent  to: 
The  Boswell  Oil  Company  Refund 
Proceeding,  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  D.C.  20585.  Applications 
must  be  postmarked  within  90  days  after 
the  publication  of  this  Decision  and 
Order  in  the  Federal  Register.  See  10 
CFR  205.286.  All  Applications  for  Refund 
received  within  the  time  limit  specified 
will  be  processed  pursuant  to  10  CFR 
205.284. 
It  is  therefore  ordered  that: 

(1)  Applications  for  Refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  The  Boswell  Oil  Company 
pursuant  to  the  consent  order  executed 
on  October  21, 1981  may  now  be  filed. 

(2)  All  Applications  must  be 
postmarked  within  90  days  after 
publication  of  this  Decision  and  Order 
in  the  Federal  Register. 

Dated;  )une  17. 1985. 
George  B.  Brr'-.iay, 

Director.  Office  of  Hearings  and  Appeals. 

Appendix  A 

Boswell 's  1973  Customers.  Addresses 
Known 

Air  Products,  P.O.  Box  565,  Creighton 

PA  15030 
Armoco  Steel  Company,  703  Curtis 

Street.  Middletown,  OH  45042 
Barton  Brands,  Barton  Road,  Bardstow.i. 

KY  40004 
Champion  Paper  Company,  601  North  B, 

Hamilton,  OH  45011 
Clark  Oil  Company,  300  S.W.,  End 

Avenue,  Dayton,  OH  45426 


Commerce  Oil  Corp.,  10  Rockefeller 

Plaza,  New  York.  NY  10020 
Crucible.  Inc..  P.O.  Box  226,  Midland,  PA 

15059 
Dana  Corporation,  2700  East  Plum.  New 

Castle,  IN  47362 
Emery  Industries,  4900  Esle  Avenue, 

Cincinnati,  OH  45232 
Foster  Forbes,  East  Charles,  Marion.  IN 

46952 
General  Motors,  Inland  Division,  2701 

Home  Avenue,  Dayton,  OH  45417 
Gold  Circle  Stores.  8755  Colerain 

Avenue.  Cincinnati.  OH  45239 
Harris-Thomas  Drop  Forge.  1400  East  Isl 

Street,  Dayton.  OH  45403 
Mead  Corporation.  South  Paint, 

Chillicothe,  OH  45601 
Monsanto  Company,  River  Road, 

Addyston,  45001 
Ohio  Brass  Company,  380  North  Main 

Street,  Mansfield,  OH  44903 
Quaker  State  Oil  Refining  Corp.,  Quaker 

State  Building,  Oil  City,  PA  16301 
R  &  W  Oil  Products,  440  West  5th 

Avenue,  McKeesport,  PA  15132 
Randall  Company,  Randall  Street, 

Greensburg,  IN  47240 
Reilly  Tar  &  Chemical,  1500  S.  Tibbs 

Avenue,  Indianapolis,  IN  46217 
Sinclair  Koppers,  P.O.  Box  219, 

Bridgeville,  PA  15017 
Standard  Oil  Company,  20600  Chagrin 

Boulevard,  Cleveland,  OH  44122 
Sorg  Paper  Company,  901  Manchester, 

Middletown,  OH  45042 
Susan  Rockwell,  Esq.,  U.S.  Steel  Corp.. 

600  Grant  Street.  Pittsburgh,  PA  15230 
Volney  Felt  Mills,  West  8,  Brookville,  IN 

47012 
Wagoner  Gas  &  Oil,  112  Walnut  Lane 

West  Newton,  PA  15089 
Weirton  Steel,  P..0.  Box  431,  Weirton 

WV  26062 

Appendix  B 

BosweU's  1873  Customers,  Addresses 
Unknown 

Belle  Vernon  Oil 
Bernard  Miller 
Best  Oil  Co. 
Brite  Oil 
C.  Block 
C.E.  Glass 
Campjjell-Bard 
Diamond  International 
E.G.  Smith 
Gil  Products 
Golden  Flame 
Green  Line  Steamers 
Harrison  Steel  Castings 
Industrial  Oil  Co. 
Jenkins  Atlantic 
King  &  Keeny 
Logan-Long 
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BILLING  CODE  MSO-01-II 


Implementation  of  Special  Refund 
Procedures 

AGENCY:  Office  oFHeiirings  and 
Appeals.  DOE. 

ACTION:  Notice  of  linplem*'nlation  of 
Special  Refund  Procedures. 


SUMMARY:  The  Off:r,->  of  ifeariniis  and 
.Appeiils  of  the  n('(  rirtmpnt  of  Energy 
announces  the  procedures  for 
disbursement  of  S765.207  76  (plus 
accrued  interest)  obtained  as  a  result  of 
Consent  Orders  wliirh  the  DOE  entered 
i;ito  with  Eugene  Endicott  of  Redmond. 
Oregon  (Case  .\'o  HEF-O^iP)  Field  Oil 
Company  of  Ogden.  Utah  (Case  No. 
HEF-0071).  F  O.  Fletcher.  Inc.  of 
Tacoma.  Washin^'on  (Case  No  HEF- 
1)074).  Glascr  (;..s  Inc.  of  Calhan. 
Colorado  (Case  No.  MrF-(XWO|.  Ideal 
Gas.  Inc.  of  Nvs.sa.  Oregon  (Case  No. 
HEF-0093),  and  Inland  U.S.A..  Inc.  of  St. 
Louis.  Missouri  (Case  No.  HEF'-OOOe). 
The  funds  will  be  available  to  customers 
who  purchased  refined  petroleum 
products  from  one  of  the  consent  order 
firms  during  the  relevant  consent  order 
period. 

DATE  AND  ADDRESS:  Application  for 
refund  of  a  portion  of  one  of  the  consent 
order  funds  must  be  postmarked  within 
90  days  of  publication  of  this  notice  in 
the  Federal  Register  and  should  be 
addressed  to:  Endicott  Consent  Order 
Proceedinjj.  Field  Consent  Order 
Procee  ling.  Fletcher  Consent  Order 
Proceedio".  Glaser  Consent  Order 
Proceeding.  Ideal  Consent  Order 
Proceeding,  or  Inland  Consent  Order 
Proceeding.  Office  of  Hearings  and 
Appeals.  Department  of  Energy,  1000 
Independence  Avenue.  SW.. 
Washington.  D.C.  205B5.  All  applications 
should  conspicuously  display  a 
reference  to  the  appropriate  case 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  VV.  Dugan.  Associate  Director. 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue.  SW.. 
Washington.  DC.  20385.  (202)  252-2860. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.282(c).  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 


out  below.  The  Decision  and  Order 
relates  to  Consent  Orders  entered  into 
by  Eugene  Endicott  (Endicott)  of 
Redmond.  Oregon.  Field  Oil  Company 
(Field)  of  Ogden.  Utah.  F.O.  Fletcher. 
Inc.  (Fletcher)  of  Tacoma,  Washington, 
Glaser  Gas,  Inc.  (Glaser)  of  Calhan. 
Colorado.  Ideal  Gas,  Inc.  (Ideal)  of 
Nyssa.  Oregon,  and  Inland  U.S.A..  Inc. 
(Inland)  of  St.  Louis.  Missouri 
(hereinafter  collectively  referred  to  as 
the  consent  order  firms).  These  Consent 
Orders  settled  possible  pricing  and 
allocation  violations  with  respect  to  the 
consent  order  firms"  Si>Ies  of  refined 
petroleum  products  during  the  relevant 
consent  order  periods.  Under  the  terms 
of  the  Consent  Orders,  the  products 
covered,  the  consent  order  periods,  and 
the  consent  order  amounts  are  as 
follows: 


PrtykKt*  coirarM 


PtfKXl 


T 


Consent 


Ena-con  Meter  9»»o*n« 

11/1/75-11  30/T5 

stoooooo 

F«.d  V.icyqaaokne 

3/1,79-7131/79 

17  965  15 

FWc^.?'  Mo'of  jatCme 

mK;!!t  (»st.it««» 

11/1/7T-S/31/74 

132  110  00 

Glaser  Prepare 

11/1/73-2/29/78 

23 '55  37 

Ideal  Prjpa-ie 

1l'1.r3-4'X/74 

53.71400 

Inland  Motor  -jasoiina 

3.V79-«/30/79 

528  273  24 

The  consent  order  amounts  are  being 
held  in  separate  interest-bearing  escrow 
accounts  pending  determination  of  their 
proper  distribution. 

The  Office  cif  Hearing's  and  Appeals 
previously  issued  a  Proposed  Decision 
and  Order  whi'  h  tentatively  established 
a  two-stage  refund  procedure  and 
solicited  comments  from  interested 
parties  concerning  the  proper 
disposition  of  the  six  consent  order 
funds.  The  Proposed  Decision  and  Order 
discussing  the  distribution  of  the 
consent  order  fun. Is  was  issued  on  April 
3. 1985.  50  FR  14423  [.April  12,  1985). 

As  the  Decision  and  Order  indicates, 
applications  for  refunds  from  the 
consent  order  funds  may  now  be  filed. 
Applications  will  be  accepted  provided 
they  are  postmarked  no  later  than  90 
days  after  publication  of  this  Decision 
and  Order  in  the  Federal  Register. 

Applications  will  be  accepted  from 
customers  who  purchased  refined 
petroleum  products  from  one  of  the 
consent  order  firms  during  the  relevant 
consent  order  period.  The  specified 
information  required  in  an  application 
for  refund  is  set  forth  in  the  Decision 
and  Order.  The  Decision  and  Order 
reserves  the  question  of  the  proper 
distribution  of  any  remaining  consent 
order  funds  until  the  first-stage  claims 
procedure  is  completed. 


Dnted:  June  17. 1985. 
George  B.  Breznay, 

Dire(  tiT.  U'fii:f'  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  uf 
Energy 

Special  Refund  Procedures 

)une  17.  198.S. 

Names  of  Firms:  Eugene  Endicott; 
Field  Oil  Company;  F.O.  Fletcher.  Inc.; 
Glaser  Gas,  Inc.:  Ideal  Gas,  Inc.;  and 
Inland  U.S.A.,  Inc. 

Date  of  Filing:  October  13. 1983. 

Case  Numbers:  HEF-0069:  HEF-0071; 
HFF-0074;  HEF-OOBO;  HEF-0093;  and 
HEF-0096. 

In  accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(liOE).  10  CFR  Part  205.  Subpart  V.  the 
Economic  Regulatorv  Administration 
(ERA)  of  the  DOE  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  with  the  Office  of  Hearings 
and  Appeals  (OHA|  on  October  13.  1983. 
The  petition  requests  that  the  OH.-X 
formulate  and  implement  special 
procedures  for  the  distribution  of  funds 
received  pursuant  to  Consent  Orders 
entered  into  by  the  DOE  and  the 
following  parties:  Eugene  Endicott 
(EndicotI)  of  Redmond.  Oregon;  Field 
Oil  Company  (Field)  of  Ogden.  Utah; 
F.O.  Fletcher.  Inc.  (Fletcher)  of  Tacoma, 
Washington;  Glaser  Gas,  Inc.  (Glaser)  of 
Callian.  Colorado;  Ideal  Gas,  Inc.  (Ideal) 
of  Nyssa.  Oregon;  and  Inland  U.S.A., 
Inc.  (Inland)  of  St.  Louis.  Missouri 
(hereinafter  collectively  referred  to  as 
the  consent  order  firms)."  The  aggregate 
amount  of  funds  involved  in  this 
proceeding  is  S765.207.76. 

I.  Background 

Each  of  the  consent  order  firms  is  a  -^ 
"reseller"  or  "reseller-retailer"  of 
"refined  petroleum  products,"  as  these 
terms  were  defined  in  10  CFR  212.31. 
ERA  audits  of  the  consent  order  firms 
revealed  possible  violations  of  the 
Mandatory  Petroleum  Price  Regulations. 
Subsequently,  each  of  these  firms 
entered  into  a  separate  Consent  Order 


'  This  consolidated  proceeding  initially  included 
a  Constant  Order  entered  into  by  the  DOE  and  Arkla 
Chemic.,'  Corporalion  (Arkla)  (Case  No.  HEK-00.10). 
See  Arkla  Ch finical  Company  et  al..  6  Fed.  Energy 
Guidelines  •;  90.056  (Proposed  Decision  and  Order. 
April  3. 19851.  W.-  have  subsequently  determined 
th^t  the  Arkla  case  should  be  consolidated  with  a 
Subpart  V  and  Arkansas  Louisiana  Gas  Company 
(Case  Number  HEF-0201 ).  of  which  Arkla  is  a 
wholly-owned  subsidiary.  Accordingly,  the  final 
determiantion  of  procedures  for  the  distribution  of 
the  Arkla  consent  order  fund  has  been  set  forth  in  a 
recent,  separate  Decision  and  Order  See  Arkansas 

Louisiana  Gas  Company  et  al..  13  DOE  \ 

Case  Nos.  HEF-0201.  HEF-0030  (May  17. 1985).  No 
comments  were  received  which  would  affect  this 
new  consolidation. 
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with  the  DOE  in  order  to  settle  its 
(iisputes  concerning  certain  sales  of 
icfinrd  petroleum  products.^  Each 
Consent  Order  refers  to  the  FRAs 
allegations  of  overcharges,  but  notes 
that  no  findings  of  violation  were  made. 
Additionally,  each  Consent  Order  states 
that  the  consent  order  firm  does  not 
admit  that  it  committed  any  such 
violations.  j 

Pursuant  to  these  ponscnt  Orders,  the 
firms  agreed  to  pay  to  the  DOE  specified 
amounts  in  settlement  of  their  potential 
liability  regarding  s^Ies  to  their 
respective  customers  during  the  consent 
order  periods.  The  firms'  payments  are 
(  urrently  being  held  in  separate  interest- 
bearing  escrow  accounts  pending 
distribution  by  the  DOE.  The  names  and 
locations  of  the  firms,  the  consent  order 
amounts,  the  products  covered  by  the 
Consent  Orders,  and  the  dates  of  the 
consent  order  periods  are  set  forth  in 
Appendices  A-F  to  ihis  Decision  and 
Ordor. 

On  April  3, 1985,  Ke  issued  a 
Proposed  Decision  and  Order  (PD&O) 
setting  forth  a  tentative  plan  for  the 
distribution  of  the  consent  order  funds. 
50  KR  14423  (April  12. 1985).  We  stated 
in  the  PD*«0  that  the  basic  purpose  of  a 
special  refund  proceeding  is  to  make 
restitution  for  injuries  that  were  suffered 
as  a  result  of  alleged  or  adjudicated 
violations  of  the  DOE  regulations.  In 
order  to  effect  restitution  in  this 
proceeding,  we  tentiilively  determined 
to  rely,  in  part,  on  information  contained 
in  the  ERA  audit  Tiles.  We  observed  that 
this  approach  was  warranted  based  on 
our  experience  in  prior  Subpart  V  cases 
where  the  consent  order  period  is 
coterminous  with  the  audit  period,  all  or 
most  of  the  firm's  customers  were 
identified  by  the  ERA.  and  alleged 
overcharge  amounts  were  specified  for 
those  customers  in  the  audit  records. 
Src.  e.g..  Marion  Corp..  12  DOE  ^85.014 
(1984).  At  the  same  time,  we  recognized 
that  there  may  have  been  other 
purchasers  who  were  not  identified  in 
the  audit  files  and  who  were  injured  as 
a  result  of  the  priciftg  practices  of  one  of 
the  consent  order  firms  during  the 
relevant  consent  order  period.  We 
therefore  proposed  to  establish  a  claims 
procedure  whereby  the  consent  order 


-■  Allhoiijih  Kndiciitt  ilitl  mil  i-nlir  into  u  Cniiseni 
Ordir  Willi  Ihe  DOK.  the  firm  aj:rce<l  lo  piiy  SIO.OOO 
111  Ihf  IJUK  under  Iht- 1(  rnis  ciI  »  Slipuuiiion  for 
Ciin.si-nl  lo  ludKL-monl  apjjrovid  liy  the  United 
Sl<iles  IJi.slrict  Court  for  Ihe  Ui.slricI  of  Oregon  on 
Iiine  in.  1«80.  EncJii.otl  v.  Sf:lilfsiii}irr.  Ciwil  No.  79- 
12«  (IJ.CJ.  Ore.  19«()).  In  view  of  the  similarity 
lictween  the  terms  of  lhi>  Stipulation  and  Ihe  terms 
usually  aso'^d  "PO"  '"  "  Con.sent  Order,  we  will 
hereinafter  refer  to  the  5>tipul.ili(in  u.s  a  Consent 
Order. 


firms'  customers  could  apply  for  a 
refund. 

A  copy  of  the  PD&O  was  published  in 
the  Federal  Register  on  April  12. 1985, 
and  comments  were  solicited  regarding 
the  proposed  refund  procedures,  in 
addition,  a  copy  of  the  PD&O  was  sent 
to  those  purchasers  whose  names  and 
addresses  were  listed  in  the  ERA  audit 
files  and  are  set  forth  in  Appendices  A- 
F.  While  none  of  the  consent  order 
firms'  customers  commented  on  the 
proposed  refund  procedures,  comments 
were  filed  on  behalf  of  the  State  of 
Texas.  A  portion  of  Texas'  comments, 
however,  discusses  the  distribution  of 
any  residual  funds  that  might  remain 
after  refunds  have  been  made  to  first- 
stage  claimants.  The  purpose  of  this 
Decision  and  Order  is  limited  to 
establishing  procedures  to  be  used  for 
filing  and  processing  claims  in  the  first 
stage  of  the  present  refund  proceeding. 
This  Decision  sets  forth  the  information 
that  a  purchaser  of  refined  petroleum 
products  from  one  of  the  consent  order 
firms  should  submit  in  an  Application 
for  Refund  in  order  to  establish 
eligibility  for  a  portion  of  the  relevant 
consent  order  fund.  The  formulation  of 
procedures  for  the  final  disposition  of 
any  remaining  funds  will  necessarily 
depend  on  the  size  of  the  fund.  See 
Office  of  Enforcement.  9  DOE  1 82,508 
(1981).  Therefore,  it  would  be  premature 
for  us  to  address  at  this  time  the  issues 
raised  by  Texas'  comments  concerning 
the  disposition  of  any  funds  remaining 
after  all  the  meritorious  first-stage 
claims  have  been  paid.^  Comments  filed 
by  Texas  regarding  the  proposed  first 
stage  procedures  will  be  addressed  in 
Section  III  of  this  Decision. 

II.  lurisdiction 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  by  which  the 
OUA  may  formulate  and  implement  a 
plan  of  distribution  for  funds  received  as 
a  result  of  an  enforcement  proceeding. 
10  CFR  Part  205,  Subpart  V.  The  Subpart 
V  process  may  be  used  in  situations 
where  the  DOE  is  unable  to  identify 
readily  persons  persons  who  may  have 
been  injured  by  alleged  or  adjudicated 
violations,  or  unable  to  ascertain  the 
amounts  of  such  persons'  injuries.  For  a 
more  detailed  discussion  of  Subpart  V 
and  the  authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds 
obtained  as  part  of  settlement 
agreements,  see  Office  of  Enforcement. 
9  DOE  1182,553  (1982):  Office  of 
Enforcement.  9  DOE  ^82,508  (1981); 


'  Furthermore,  it  is  not  clear  that  the  Slate  of 
Texas  has  a.direcl  interest  in  the  present 
proceeding,  since  none  of  the  s;iles  involved  were 
made  in  Texas. 


Office  of  Enforcement.  8  DOE  1i  82,597 
(1981)  (hereinafter  cited  as  Vickers).  We 
have  received  no  comments  challenging 
our  authority  to  fashion  special  refund 
procedures  in  this  case.  \Ve  will 
therefore  grant  the  ERA's  petition  and 
assume  jurisdiction  over  distribution  of 
the  six  consent  order  funds. 

III.  Determination  of  Injury 

In  the  PD&O,  we  proposed  that 
retailer  and  reseller  claimants  (including 
refiners  acting  as  resellers)  be  required 
generally  to  demonstrate  that  they  did 
not  pass  on  to  their  customers  price 
increases  implemented  by  one  of  the 
consent  order  firms.  See.  e.g..  Vickers. 
We  have  received  no  comments 
objecting  to  this  proposal.  Accordingly, 
in  order  to  qualify  for  a  refund,  firms 
that  resold  petroleum  products 
purchased  from  one  of  the  consent  order 
firms  must  show  that  during  the  consent 
order  period  market  conditions  would 
not  permit  them  to  increase  their  prices 
to  pass  through  to  their  customers  the 
additional  costs  associated  with  the 
alleged  overcharges.  In  addition, 
resellers  must  show  that  the^ 
maintained  a  "bank"  of  unrecovered 
costs  in  order  to  demonstrate  that  they 
did  not  subsequently  recover  these  costs 
by  increasing  their  prices.*  As  we  noted 
in  the  PD&O,  however,  the  maintenance 
of  a  bank  will  not  automatically 
establish  injury.  See  Tenneco  Oil  Co./ 
Chevron  U.S.A..  Inc..  10  DOE  :;85,014 
(1982);  Vickers  Energy  Corp. /Standard 
Oil  Co..  10  DOE  1185,036  (1982);  Vickers 
Energy  Corp./Koch  Industries.  Inc..  10 
DOE"T85,038  (1982). 

As  in  many  prior  special  refund  cases, 
we  also  proposed  to  adopt  a 
presumption  of  injury  with  respect  to 
small  claims.  Specifically,  we  proposed 
that  a  reseller  or  retailer  claimant  whose 
refund  claim  is  below  a  threshold 
amount  of  $5,000  not  be  required  to 
submit  any  additional  evidence  of  injury 
beyond  purchase  volumes. 

The  State  of  Texas  has  filed 
comments  in  opposition  to  these 
proposals.  Texas  argues  that  the 
proposals  would  permit  the  "unjust 
enrichment"  of  reseller  claimants,  who 
may  thereby  receive  refunds  without 
proving  injury  or  adequately 
demonstrating  that  they  have  "clean 


■•  Some  of  the  motor  gasoline  sales  covered  by  the 
Consent  Orders  entered  into  by  Field  and  Inland 
occurred  subsequent  to  the  amendment  of  the 
retailer  prir«  rule  that  eliminated  Ihe  twnk 
requirement  for  retailers.  See  10  CFR  212.93(a)(21.  44 
FR  42542  (July  19.  1979)  (effective  |uly  15. 1979). 
Accordingly,  retailers  who  purchased  motor 
gasoline  from  Field  or  Inland  will  not  be  required  to 
submit  bank  information  for  purchases  made  after 
)uly  15. 1979. 


2^)042 
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h.inds."  Comments  at  4-5.  Texas  further 
argues  that  funds  available  to  ultimate 
consumers  will  be  "wrongfully 
diminished"  if  the  OHA  adopts  a 
presumption  of  injury  and  a  threshold 
level  for  reseller  claimants.  Comments 
at  5. 

We  are  not  persuaded  by  Texas' 
arguments.  For  the  reasons  stated 
br^low.  we  have  determined  that  it  is 
appropriate  to  establish  a  presumption 
of  injury  for  all  claims  of  S5.000  or  less 
filed  by  resellers  and  retailers  of  refined 
petroleum  products  purchased  from  one 
of  the  consent  order  firms.  See  Cosby 

Oil  Compatn.  13  DOE  ^ ,  Case 

No.  HEF-0056  (April  10. 1983). 

As  we  stated  in  the  PD&O. 
presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205.282(e)  of  these  regulations  slates 
that: 

in  est.ililishing  standanis  and  prucedur(.-s 
for  implerrenlinm  refund  distributions,  the 
Office  of  tliMfings  and  Apppals  sh.ill  take 
into  dcroiint  thR  dfsirability  of  distrilmliiig 
the  refunds  in  an  efficient,  effective  iiiid 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
cl.iims.  In  order  to  do  so.  the  standards  for 
evaluation  of  individual  claims  may  be  based 
u;ion  appropriate  presumptions. 

10  CFR  205.282(e). 

As  we  pointed  out  in  the  PDSO.  the 
presumption  that  claimants  seeking 
smaller  refunds  were  injured  by  the 
pricing  practices  settled  in  a  Consent 
Order  is  based  on  a  number  of 
considerations.  See.  e.g..  Uhan  Oil  Co.,  9 
DOE  I  82.541  (1982).  First,  there  may  be 
considerable  expenses  involved  in 
gathering  the  types  of  data  needed  to 
support  a  detailed  claim  of  injury.  In 
order  to  prove  such  a  claim,  an 
applicant  must  compile  and  submit 
detailed  factual  mformation  regarding 
the  impact  of  alleged  overcharges  which 
look  place  many  years  ago.  As  we  noted 
in  the  PD*0,  this  procedure  is  generally 
time-consuming  and  expensive,  and  in 
the  case  of  small  claims,  the  cost  to  the 
firm  of  gathering  this  factual 
information,  and  the  cost  to  the  OHA  of 
analyzing  it.  may  be  many  times  the 
expected  refund  amount.  Texas  has  not 
advanced  any  arguments  contesting  this 
finding.  Moreover,  the  transactions 
covered  by  the  Consent  Orders  involved 
in  the  present  proceeding  took  place  6- 

11  years  ago.  and  we  recognize  that 
obtaining  even  purchase  records  may  be 
difficult  for  some  of  the  claimants. 
Therefore,  as  we  stated  in  the  PDJdO.  we 
are  convinced  that  failure  to  allow 
simplified  application  procedures  for 
small  claims  could  operate  to  deprive 


injured  parties  of  the  opportunity  to 
obtain  a  refund.* 

Secondly,  as  we  stated  in  the  PDAO. 
the  use  of  a  small  claims  presumption  is 
desirable  from  an  administrative 
standpoint,  because  it  allows  the  OHA 
to  process  a  large  number  of  refund 
claims  quickly  and  to  use  its  limited 
resources  more  efficiently. 

As  of  April  16.  1985.  the  Office  of 
liearings  and  Appeals  was  evaluating 
3,365  applications  for  first-stage  refunds 
in  89  proceedings.  In  addition,  as  of  May 
20,  1985.  there  were  165  pending  refund 
proceedings  in  which  applications  for 
refund  will  be  accepted  in  the  near 
future.  In  ord«!r  to  expeditiously  process 
this  case  load,  it  is  essential  to  use 
presumptions  like  those  proposed  in  the 
PDSiO. 

Finally,  as  we  noted  in  the  PD*0.  it  is 
clear  that  claimants  seeking  smaller 
refunds  did  purchase  covered  products 
from  one  of  the  consent  order  firms  and 
were  in  the  chain  of  distribution  where 
the  alleged  overcharges  occurred. 
Therefore,  they  bore  some  impact  of  the 
alleged  overcharges,  at  lea.st  initially. 
The  small  claims  presumption 
eliminates  the  need  for  a  cl.umant  to 
submit  and  the  OHA  to  analyze  detailed 
proof  of  what  happened  downstream  of 
that  initial  impact.  In  view  of  these 
considerations,  we  reject  Texas' 
position  on  the  small  claims 
presumption  of  injury  issue. 

Under  the  small  claims  presumption 
we  are  adopting,  a  reseller,  refiner,  or 
retailer  claimant  will  not  be  required  to 
submit  any  additional  evidence  of  injury 
beyond  purchase  volumes  if  its  refund 
claim  is  based  on  purchases  below  a 
threshold  level." 


*  The  use  of  a  small  clHims  presumption  for 
resellers  will  not  deprive  ultimate  cons'imers  who 
were  dirert  purchasers  of  their  maximum  potential 
refunds  The  ultimate  consumers  who  were  most 
likel\  injured  by  the  pni.ing  pr.ictices  of  Field. 
Klelcher.  Gl.wer  and  Ideal  were  designated  lo 
receive  a  direct  refund  from  the  consent  order  firm 
under  ihe  terms  of  the  Consent  Order.  .See  footnote 
8  rhe  (;on.Humers  who  were  most  likely  injured  by 
the  priring  practices  of  Endicnil  and  Inland  are 
desiKnHted  as  potential  rei  ipients  of  refunils  in 
Appendices  A  and  C  The  amount  of  money 
available  fur  distribution  to  these  consumers  does 
not  depend  on  the  size  or  nunii>er  of  refunds  granted 
to  reseller  claimants. 

'  Resellers  (including  refinera  and  retailers]  who 
m.ide  only  spot  purchases  from  one  of  the  consent 
order  firms  will  be  presumed  to  have  suffered  no 
injury.  Thoy  will  therefore  he  ineligible  for  any 
refund,  eien  a  refund  at  or  below  Ihe  threshold 
level.  As  we  have  previously  stated  with  respect  lo 
spot  purchasers: 

|T|hose  customers  tend  to  have  considerable 
discretion  in  where  and  when  to  make  purch.ises 
•ind  would  therefore  nut  have  made  spot  market 
pun  hases  of  |the  firm's  product)  at  increased  pru:es 
unless  they  were  able  to  p.iss  through  the  full 
amount  of  |the  firm's)  quoted  selling  price  at  the 
lime  of  purchase  to  iheir  own  customers. 

Viihers.  8  DOE  at  85  396-H7;  s,'i-  also  Uffiir  of 
Spt-iial Counsel.  10 OOF. ^  85.048  .it  88.200 (1982). 


Previous  OHA  refund  decisions  have 
expressed  Ihe  threshold  either  in  terms 
of  a  ceiling  on  purchases  from  the 
consent  order  firm,  or  as  a  dollar  refund 
amount.  However,  in  Texas  Oil  ^  Gas 
Corp..  12  DOE  \  85,069  (1984),  we  noted 
that  describing  the  threshold  in  terms  of 
a  dollar  amount  rather  than  a  purchase 
volume  figure  would  better  effectuate 
our  goal  of  facilitating  disbursements  to 
applicants  seeking  relatively  small 
refunds,  id.  at  88.210.  In  the  PD&O.  we 
proposed  that  the  same  approach  be 
followed  in  this  case,  The  adoption  of  a 
threshold  level  below  which  a  claim;int 
is  not  required  to  submit  any  further 
evidence  of  injury  beyond  volumes 
purchased  is  based  on  several  factors. 
As  noted  above,  we  are  especially 
concerned  that  the  cost  to  the  applicant 
and  the  government  of  compiling  and 
analyzing  information  sufficient  to  show 
injury  not  exceed  the  amount  of  the 
refund  lo  he  gained.  In  the  PD&O.  we 
stated  that  in  view  of  the  length  of  time 
which  has  transpired  since  the  consent 
order  periods  in  this  case,  the 
establishment  of  a  presumption  of  injury 
for  all  claims  of  S5.000  or  less  is 
reasonable.  Si:e  id.:  Marion  Corp..  12 
DOE  I  85.014  (1984).  Texas  has  not 
presented  any  persuasive  grounds  for  us 
lo  alter  the  proposed  threshold  level. 
Accordingly,  we  shall  utilize  a  $5,(X10 
threshold  for  reseller  claimants.^ 

In  addition  to  Ihe  presumption  for 
small  claims,  we  are  making  a  finding 
that  end-users  or  ultimate  consumers, 
including  businesses  that  are  unrelated 
to  the  p(!troleum  industry,  were  injured 
by  the  alleged  overcharges  settled  for 
the  Consent  Orders.  Unlike  regulated 
firms  in  the  petroleum  industry, 
members  of  this  group  generally  were 
not  subject  to  price  controls  during  the 
consent  order  period,  and  were  not 
required  to  keep  records  which  justified 
selling  price  increases  by  reference  to 
cost  increases.  For  these  reasons,  an 
analysis  of  the  impact  of  the  alleged 
overcharges  on  the  final  price  of  non- 
petroleum  goods  and  services  would  l)e 
beyond  the  scope  of  a  special  refund 
proceeding.  See  Office  of  Enforcement, 
Economic  Regulatory  Administration:  It 
the  Matter  ofPVM  Oil  Associates,  Inc., 


rhe  same  rationale  holds  true  in  the  present  case. 
Accordingly,  in  order  to  overcome  the  rebuttable 
presumption  that  it  was  not  injured,  in  addition  to 
Ihe  proof  of  injury  required  of  those  resellers 
claiming  more  than  the  threshold  amount,  any 
reseller  claimant  who  was  a  spot  purchaser  must 
submit  additional  evidence  to  establish  that  it  was 
unable  lo  exercise  considerable  discretion  as  lo 
where  and  when  it  made  the  purchase|s|  on  which 
its  refund  claim  is  based. 

'  Any  claimant  whose  potential  refund  exceeds 
the  threshold  amount  may  elect  to  apply  for  a 
refund  based  on  the  threshold  amount. 
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10  DOE  f  85.072  (1983):  see  also  Texas 
Oil  ^  Gns  Corp..  12  DOE  |  85.069  at 
08.209  (1984).  We  have  therefore 
concluded  that  end-users  of  petroleum 
products  purchased  from  one  of  ihe 
consent  order  firms  need  only  document 
their  purchase  volumrs  from  the  consent 
order  firm  to  make  al  sufficient  showing 
that  th;;v  were  injured  by  the  alleged 
overcharges."  On  thfc  other  hand,  refund 
applicants  whose  business  operations 
were  subject  to  the  DOE  regulatory 
program  and  who  purchased  petroleum 
products  consumed  es  fuel  or  as  raw  ' 
materials  will  not  b^  considered  as 
consuniers  for  purposes  of  the  showing 
of  injurv.  See  Sominble  Refining.  Inc.,  12 
DOE  I  85.188  (1985).l 

IV.  Calculation  of  Refund  Amounts 

In  the  PD&O.  we  proposed  that  the 
nuixinium  refund  for  each  of  the  firms 
listed  in  the  AppentBces  be  bused  on  the 
amount  it  was  allegedly  overcharged,  as 
calculated  by  the  ERA.  These  refund 
amounts  represent  a  prorated  portion  of 
Ihe  alleged  overcharges  by  the  consent 
order  firms."  Althoujjh  we  recognize  that 
(he  ERA  audit  files  jo  no^provide 
conclusive  evidence  as  to  the  identity  of 
all  injured  parties  oi|  tjie  amount  of 
money  they  should  i|e('eive  in  a  Subpart 
V  proceeding,  we  bolieve  that  it  is 
appropriate  to  use  this  information  in 
the  present  case.  As  we  noted  in  the 
PD&O.  the  ERA  audits  were  very  well- 
defined,  and  the  Consent  Orders  were 
limited  to  the  same  products  and  time 
periods  as  the  audit*.  Because  of  these 
factors,  the  informalion  contained  in  the 
ERA  audit  files  can  be  used  to  fashion  n 


•THii  inlii  by  Kiiid. 

reiiuirt'd  each  consent 
lir.  air.minl  dirrrtly  lo  its 
inds  in  Ihe  DOK  escrow 
intended  for  dislriliutiim 

tailer  customers. 


'  Tlif  Consent  Order  er 
Fli'lL-hcr.  Gliiser.  and  K!t»i 
i.rdiT  firm  lo  refund  d  rr: 
end  user  customers.  The 
iin  oiints  «re  thus  primaril 
lo  Ihe  firms"  reseller  and 

Accordingly,  andend-nse^  of  refined  pclroleum 
pri'rtucls  purchased  from  Field.  Fletcher.  Gl.iser.  or 
(deed  will  not  be  eligililc  fpr  a  refund  in  this 
piocreding  unless  it  did  njit  receive  a  direct  refund 
froni  Ihr  consent  order  firiii. 

"  In  addition  to  selling  moSor  gnsoline  directly  to 
the  customers  listed  in  Appendix  F,  Inland  sold 
molor  (iasoline  to  end  usets  al  company-owned 
ser\ice  stations.  The  ERA)  audit  files  pertaining  lo 
Inlands  sales  lo  these  enjuser  customers  list  only 
Ihr  tot.il  olleged  overcharjses  attributable  tn  ihem  as 
a  class  [See  Appendix  F).-A8  proposed  in  Ihe  PD&O. 
we  will  therefore  establish  a  claims  procedure 
wheieby  these  unidenlifiod  customers  can  apply  for 
a  refund  based  on  the  volume  of  motor  gasoline 
ihi-v  purchased  from  service  stations  owned  by 
Inland.  Sfc  I'ickcrs.  The  lolumetrir  factor  will  be 
detpimined  by  dividing  the  portion  of  the  adjusted 
consent  order  amount  deslignaled  for  distribution  lo 
cuslomt-rs  at  Inland's  service  stations  (SI 45.275)  by 
Ihe  estimated  total  volume  of  motor  gasoline  sold  at 
the  service  stations  during  the  consent  order  period 
(27.499.100  gallons).  This  results  in  a  volumetric 
refund  amount  of  SO.0O52A3  for  each  gallon  of  motor 
gasoline  which  an  applicant  purchased  from  an 
Inland  service  station  during  the  consent  order 
period. 


refund  plan  which  will  correspond 
closely  to  the  injuries  experienced.  See, 
e.g..  Marion.  Since  we  have  received  no 
comments  regarding  this  proposed 
method  of  distribution  we  will  adopt  the 
procedures  set  forth  in  the  PD&O. 
Successful  refund  applicants  will  also 
receive  a  pro  rata  share  of  the  interest 
which  has  accrued  since  the  deposit  of 
Ihe  funds  into  the  escrow  accounts. 

We  will  also  adopt  our  proposal  to 
establish  a  minimum  amount  of  $15  for 
refund  claims.  We  have  found  through 
our  experience  in  prior  refund  cases  that 
the  cost  of  processing  claims  in  which 
refunds  are  sought  for  amounts  less  than 
$15  outweighs  the  benefits  of  restitution 
in  those  situations.  See,  e.g.  Uban  Oil 
Co..  9  DOE  H  82.541  at  85,225  (1982).  See 
also  10  CFR  20r).286(b), 

V.  Application  for  Refund  Procedures 

We  have  determined  that  the 
procedures  described  in  the  PD&O  are 
the  most  equitable  and  efficacious 
means  of  distributing  Ihe  six  consent 
order  funds.  Accordingly,  we  shall  now 
accept  applications  for  refunds  from  the 
customers  listed  in  the  Appendices.  We 
will  also  accept  claims  from  any 
customers  not  listed  in  the  Appendices 
who  can  show  that  they  were  injured  by 
the  pricing  practices  of  one  of  the 
consent  order  firms  during  the  relevant 
consent  order  period. 

In  order  to  receive  a  refund,  each 
applicant  will  be  required  to  report  the 
monthly  volume  of  petroleum  products 
for  which  it  is  claiming  a  refund.  The 
applicant  must  also  state  how  it  used 
the  petroleum  products,  i.e.,  whether  it 
was  an  ultimate  consumer  or  a  reseller. 
Ultimate  consumers  who  purchased 
refined  petroleum  products  from  Field. 
Fletcher.  Glaser,  or  Ideal  must  certify 
that  they  did  not  receive  a  direct  refund 
from  the  consent  order  firm.  Retailers 
and  resellers  (including  refiners  acting 
as  resellers)  who  request  refunds  in 
excess  of  the  85,000  threshold  amount 
must  submit  evidence  to  establish  that 
they  did  not  pass  on  the  alleged    . 
overcharges  lo  their  customers. 
Specifically,  the  applicant  must  state 
whether  it  maintained  banks  of 
unrecouped  product  cost  increases  from 
the  date  of  the  alleged  violation  until  the 
product  was  decontrolled  and,  if  so. 
must  furnish  the  OHA  with  quarterly 
bank  calculations.  The  applicant  must 
also  state  whether  it  or  any  of  its 
affiliates  have  filed  any  other 
applications  for  refund  in  which  banks 
have  been  provided  to  demonstrate 
injury.  An  applicant  whose  refund  is  in 
excess  of  $5,000  and  is  based  on 
propane  purchases,  or  who  had  multiple 
suppliers  of  other  consent  order 


products,  must  submit  evidence  of  the 
quarterly  prices  it  paid  during  the 
applicable  periods  for  the  products  for 
which  it  is  claiming  a  refund  and  must 
stale  the  locations  of  such  purchases. 

In  addition,  each  applicant  must  state 
whether  there  has  been  a  change  in 
ownership  of  the  firm  since  the  relevant 
audit  period  and  must  provide  the 
names  and  addresses  of  any  other 
owners.  If  there  has  been  a  change  in 
ownership,  the  applicant  should  either 
stale  the  reasons  why  the  refund  should 
be  paid  to  the  applicant  rather  than  the 
other  owners  or  provide  a  signed 
statement  from  the  other  owners 
indicating  that  they  do  not  claim  a 
refund.  Applicants  should  also  report 
any  past  or  present  involvement  as  a 
party  in  DOE  enforcement  proceedings, 
if  these  proceedings  have  terminated, 
the  applicant  should  furnish  a  copy  of 
the  final  order  issued  in  the  matter  and 
indicate  the  status  of  any  remedial 
action  required  by  the  order.  If  the 
proceeding  is  ongoing,  the  applicant 
should  briefly  describe  the  proceeding 
and  its  current  status.  The  applicant  is 
under  a  continuing  obligation  to  keep 
the  OHA  informed  of  any  change  in 
status  while  its  refund  application  is 
pending.  See  10  CFR  205.9(d). 

Alt  applications  must  be  filed  in 
duplicate  and  must  be  received  within   . 
90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  Each  application  must  be  in 
writing,  signed  by  the  applicant,  and 
specify  that  it  pertains  to  either  the 
Endicott  Consent  Order  Fund.  Case  No. 
HEF-0069.  the  Field  Consent  Order 
Fund,  Case  No.  HEF-0071,  the  Fletcher 
Consent  Order  Fund,  Case  No.  HFJ"- 
0074.  the  Glaser  Consent  Order  Fund. 
Case  No.  HEF-0080,  the  Ideal  Consent 
Order  Fund.  Case  No.  HEF-^)093,  or  the 
Inland  Consent  Order  Fund.  Case  No. 
HEF-0096.  A  copy  of  each  application 
will  be  available  for  public  inspection  in 
the  Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals.  Any  applicant 
who  believes  that  its  application 
contains  confidential  information  must 
so  indicate  and  submit  two  additional 
copies  of  its  application  from  which  the 
information  that  the  applicant  claims  is 
confidential  has  been  deleted.  Each 
application  must  also  include  the 
following  statement:  "I  swear  (or  affirm) 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR 
205.283(c);  18  U.S.C.  1001.  In  addition, 
the  applicant  should  furnish  us  with  the 
name  and  telephone  number  of  a  person 
who  may  be  contacted  by  this  Office  for 
additional  information  concerning  the 
application.  All  applications  should  be 
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sent  to:  Office  of  Hearings  and  Appeals, 
Department  of  Energy.  1000 
Independence  Ave.  SW.,  Washington. 
DC.  20585. 
It  is  Therefore  Ordered  That: 
(1)  Applications  for  refunds  from  the 
consent  order  fund  remitted  to  the 
Department  of  Energy  by  the  consent 
order  Tirms  listed  in  Appendices  A-F  to 
this  Decision  and  Order  may  now  be 
nied. 

[2]  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 

Ddted:  |une  17.  I9as. 
G«or^  B.  Brezoay. 

Dirt-itor  Office  of  Hearings  and  Appeals. 

Appendix  A 

Eugene  EnJicott,  P.O.  Box  386, 
Redmond.  Oregon 

OHA  Case  Number:  HEF-a)69. 

Consent  Order  Period:  11/1/73-11/30/ 
75. 

Products  Covered:  Motor  gasoline, 
aviation  gasoline. 

Consent  Order  Amount:  $10,000. 


ralund' 

1 

John  HJt.  K,72  M   AnMr.  Redmond  Oregon  | 

9r756 I      $2  090  00 

RooMd  H«Mv.  6«S  E.  Isl  SMM.  Pnn»v<o.  | 

Oragon977M \        196000 

Lwwvnca  Loat   PC  Boa  1.  Camp  Sliamian.  ! 

Oagon  97730-0001  - !  190  00 

Bu-i«     Aircran.     RoMrti    FaUl     ftattaond.  I 

Oogon  97756     .^^ '  81000 

Tasro.   mc.   60e    110  Av*    NE^'V**  ^^^  ! 

B««mua.  1Maiti>iglon.  90004  4.330000 

'  Rowidad  to  the  naarssl  dolar 

Appendix  B 

Field  Oil  Company.  136  W.  Rushton 
Street.  Ogden.  Utah  84401 

OHA  Case  Number:  HEF-0071. 

Consent  Order  Period:  3/1/79-7/31/ 
79. 

Product  Covered:  Motor  gasoline. 

Consent  Order  /Vmount:  $17,955.15  to 
reseller  ciis'omers,  $4,772.41  to  end-user 
customtrs  Uee  footnote  8)' 


,     ralund' 

Amoco  Frea— >.  3185  Hamaon  Blvd.  Ogdan. 

UtanS4403  S2.518S0 

Big   Varna.   346   N.   Man.   ClairiialdL   Utah  I 

S4015 _ J  110  14 


idaoiiliad  raseOar  cuslomar* 


■  Under  the  terms  of  the  Field  Consent  Ordtr.  the 
Rrm  dgreed  to  pay  S4.781  36  directly  to  end-user* 
and  S18.052.00  to  the  DOE.  In  response  to  a 
subsequent  discovery  of  several  mdthemdtical 
errors  in  the  audit,  an  addendum  to  the  Consent 
Order  was  executed  on  |uly  6.  1961.  thereby 
n;ducing  the  consent  order  amou.nts  to  S4.772.41  for 
direct  payment  to  end  users  and  S17.99S.15  for 
payment  to  the  DOE. 


4- 


ralund' 


Bins  Amencan  Sarvica.   5606  S    1900  Mt.  ! 

Roy  Ulan  84067    I 

Ed  3ia«  Servca.  2991  imonroa  Blvd .  Ogden.  | 

utan  84401  I 

Ciablree  Auto  Comparty.   70S  tW    Rwardale.  I 

Ogi'^n  Ulan  64403 1 

Man  Oevore  s  Sane*.  133  N.  Mam.  Claar- 

tietd.  Utah  64015 

Harry   Ouck«ior«t.    155   S.   300   E .   Kay«v«e.  ' 

Utah  840'5  .  I 

Farr  Senar  Serve*.  PC    Bon  1167.  Ogden. 

Utah  84402 
IMbart  Jwisan.  4525  &  300  W  .  Ogden.  utdh  | 

84403     I 

K«  Kanli  No    1.  2784  Jaltanon  Av* .  Ogden. 

Utah  84403 

Ar*    Ram  A-Car.   I23  22nd  $»*•<,   Ogdan, 

Utah  84401  

\m  lM«t    14S3  V»aalWBloii  BNd.  Ogdan. 

Utah  84401  

Nabakar  Ot. '  1662  iMashmglon  Blvd  .  Ogdan. 

Utah  84401 
B4    Olsan.    2301    S    tutam.    Bountilul.    Utah 

84010 
Mtoody     PandMon.     3185     Hamson     Blvd. 

Og<ien.  uiah  (»4403       

Shot  Slop.  5%96  Hwnson  Bkrd.  Ogdan.  Utah 

84403 

Stonaon-s     Markst     2784     Jaffaraon    Aw*.. 

Ogdan.  Utah  S4403 

Vam  StodisMh.  5965  S  Woodtam  Onv*.  S. 

Ogdan.  Utah  84403 

MJ  Kuni „ 


Gordon  Truck  Same*.. 


1.636  09 

443  19 

29  44 

2.225  81 

21926 

872  53 

780.60. 

27  19 

20  65 

1.954  82 

36  03 

1.341  41 

1,018  50 

2.278  16 

435  52 

677  57 
618  80 
748  24 


'  Saic*  *i*  oonaerM  ordar  amauM  condMuMd  a  100% 
siaamant  ol  Via  aHagad  ovarchargea.  each  polanMI  ralund 
amoiail  rapieaanta  Ih*  total  aaagdd  overct^a'gas  mcurred  by 
tlw  njaiiaiiaO  cuaiomar 

■  A  copy  ol  th*  POtO  «Ma  sent  to  Nebaket  Oil.  but  was 
ralumad  K>  this  0««ic*  unclanwd  Although  w*  wi*  *iar*lor* 
n»  sand  a  copy  ol  the  Imal  Daemon  and  Ordar  to  Nabukar 
On.  Iha  knn  ■  stil  akgMa  to  apply  Ic  a  ralund  m  the 
present  proc**ding. 

Appendix  C 

F.O.  Fletcher.  Inc..  606  Alexander. 
Tacoma.  Washington  98421. 

OHA  Case  Number:  HEK-0074. 

Consent  Order  Period:  11/1/73-5/31/ 
74. 

Products  Covered:  Motor  gasoline, 
middle  distillates. 

Consent  Order  Amount:  $131,470.00  to 
resellers.  $3,350.00  to  end-users  [see 
footnote  8). 


IdanMad  r*a*llar  customacs 


Vincant  Av* .  Port- 


Portland, 


82nd 


Gwkia  CM  Co.   7005  N 

land.  Oregon  97217 
Lao  Hubar.  12959  SE  Poanell  Blvd 

Oregon  97236  

Arden  A   Ed  C.   Knapper*.   1000  SE 

Ave  .  Portland,  Oregon  97266  

RAM  Tfanaport.'  7321  NE    140th  Plac*,  Kirk- 

tmni.  i*(ashmg«on  96033 

Pannco  Oil  Co .  1919  W  39«i  St,  Vancouvar, 

IMaaNnglon  36660  

HC    Swidarson.'  Route  Bigg  Jet.  Ponland. 

Oregon  97229 
John  M  IMilson.  1906  N  E    57th  Street  Port- 
land Oregon  97213  

Franko    CM    Co.    PO     Box    2440.    Eugen*. 

Oregon  97402     

BaHwd  on  Co .  5300  26th  Av*.  N.\W .  Seattle. 

i^lashington  96106 

Bkj*  Lin*  Exchange.'  PO   Box  37.  Podtand. 

Oregon  97043      

Bfjkars  Petroleum.'   5100  NtW.   137ai  An*.. 

Ponland.  Oregon  97229 

ChWpaH    on    Co.'    RW     3.    Boa    4766.    Si 

llomna.  Oregon  97051 

Bob  Epley.'   A-1    CM  Co.    1013  N.E.  SSnd 

Ave  .  Portland.  Oregon  97213  


ralund' 


iijofitii'ed  'ev;"e'  cus'.omers 


S26S0O 

292  00 

1.844  00 

37  OO 

71600 

17100 

1.404  00 

61900 

'900 

11700 

805  00 

1.906  00 

12.837  00 


Polent«l 

reiund  ' 


IMcCaa  Ot  Co.'  2313  Uoyd  Center.  Portland. 

Oregon  97232 

IMomson  Oil  Co.  PO   Box  17339.  Ponland. 

Oregon  97217       

Pacilic  Pef oleum,   inc.    1328  SiM    Baseline 

Rd .  Hdistxjro.  Oregon  97123 
Powek    L>--tnbuting    Co.    PO     Box     17194 

Kenton  Stolen.  Portland.  Oregon  97206 
Redmond  CM  Co.-    14344    MoodwiUc-Red 

mond  Road.  Redmond.  Washington  96052 
Jo*  B    Young.   PO    Sox c 267.   Hood  River. 

Or*gon  97031  V_ 

Roban    IManamakar.    PO  ^oi    77.    Hame*. 

Washmglon  97833  X^ 

Vernon  Pratt.  3564  E  2nd  SireeCTh*  Dalles. 

O'egon  97056 

Triwax  Service.   205  CokjmbM  N  E..   Salem, 

Oregon  97303  

James    F     Lemon,    PC.    Box    55, . Monroe. 

Oregon  97S46     

Ooubrowsky  Loggmg  Co.  PO   Bon  191.  Col- 

danvela.  Washmgton  98620  

0    Anderson.'    624    Stale    Street    Otympia. 

Washington  96506  

Patro    SIOiJS    Nor1hi»est.'    302    S     Plomrr«. 

Tucson.  Arizona  85719  

Savwjy.'  95  SW  First  Ave.  Ontano.  Oregon 

97914 

Schroeder  Fuel  Co,   1593  Wenatcha*  Av*.. 

Wanalchee.  Washmglon  98601  

Duncan     Service     Station.'     10656     PaciAc 

Avenue.  Tacnma.  tMashmgton  98444 

LukanbM    Servtc*    Slatnn.'    5S35    McKinlay, 

Tacoma  Washmgloo  98404    

Ripley  Sarwe  Station.'  941  IMndnn,  Puyal- 

lup.  Washington  98371    

Brannon  Service  Station.'  401  Valley.  Puyal- 

kjp.  Washington  96371     

Lilyblad    Petroleum.    2244    Pon    ol    Tacoma 

Ro*d.  PO  Box  1381,  Tacoma,  Washington 

96401         

kilanen  L   Knutson.  PO   Box  318.  Slanwood. 

Washmgron  96292  

Chel  A  Jack  Poller.'  1601  E    27th.  Tacoma. 

Washmgioo  96421 

Able  on  Co ,'  P  O  Box  103.  Aderdeen.  Wash- 

nglon  96520 

P*dara*n  Oil  Co .  1 702  Pann  Av* .  Bremerton. 

Washmglon  36310 

Morm  Drew    PO    Box  2014.  Olympia.  Wash- 

<igton  96501 

Gene   Moms   Fuel   Co.    Box    71,    Raul*    1, 

Glenoma.  Washington  96336 

Port   Orchwd  On   Co.    PO    Box   140.   Port 

Orchard.  Washington  96366  

Oty  Fuel.'  1912  wnkarson,  Tacoma.  Washing- 
ton 96405       

Northwaal    Petroleum.     250     E     O    Street  I 

Tacoma.  Washmgton  96405 
Qane  Peters.  Canbou  Four.  Glenoma.  Wash- 

nglon  96336     

H«vey  DeWitt.'   9605   14m  South.  Seattle. 

Washington  96106 

Elton    NetMTian,'    1105    Lynhml   Way.   San 

Jose.  Caklornia  95118  

Ray    Ridgeway.    3457    iStti    \M*it    S**ni*, 

Washmgun  96119  

Lee    Clayton.'    9605    14th    South.    Saatti*. 

Washington  96106    

Leonard  L  Anderson.'  Anderson  Heating. 
1098  N  W  Innis  Arden  Or .  Seattle.  Wash- 
ington 98177 

Cecn   Armstrong.  Cunnmgham  Fuel.  4459  S. 

Hudson.  Saaitia.  Washington  96118 

Best   F>e  Oil  Co,   7624   SE    24lh.   Marcar 

Island,  Washington  96040 

Cn*rl*s  Forsbarg.  2024  N  W    190th,  Seattle. 

Washinglon9ei77 

J    Klietsch.  Bunen  Fuel.   14260  Oes  Moines 

Way  Seattle.  Washmgion  98166  

Bob  Landon.   Landon  Fuel.    16066  Ambaum 

Blvd  So    Seattle.  Washington  96148 
Art  Slokke.  WMiams  Heating  OH.  2008  N  W 

56th.  Seattle,  Waahmglon  96107 

SuburtMh  Fuel,  15055  Oe*  Mome*  Way,  Seat- 
tle. Washington  96146 

J    Wasilousky.  FiresKle  Fuel.  3515  N.E.  96th 

Seanie  Washington  96115 

Ken  Wise  West  Fuel  Co .  4455  35th  St  SW  . 

Seame.  WssNngton  98126  

Tom  Danlorth.  Thntty  CM  Heal.  Box  2646. 
Everett.  Wash«igton  9S200 


8.975  00 

1.120  00 

2.939  00 

533  00 

4  073  00 

83  00 

1.17400 

197  00 

2.202  00 

69  00 

180  00 

81500 

165  00 

1299  00 

1.763  00 

249  OO 

240  00 

47500 

190  00 

8.750  00 

742  00 

806  00 

2.662  00 

1.318  00 

124  00 

1.41600 

1.353  00 

304  00 

52  00 

1.225  00 

53100 

1.01300 

2.896  00 

36  00 

38  00 
40  00 
4100 

22100 

1.34500 

1800 

11200 
82  00 
26  00 

534  00 

439  00 
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ldenlil«d  reseller  customers 


J   Pardcmavion.  Paddy's  Fuel.  6311  Rockefel- 
ler, Everett.  Washington  98200 

Emmet  Kramer    Freeland  Oil  Sales.  Langley. 

Washington  98260 

L    DeVoung  ai  Co .  PO   Box  227.  Woodin- 

ville.  Washington  98072 , 

A  Jaskan.  Sea  Rac  CM.  1102  S  166lh  Place, 

Seattle,  Washington  98148  . 

Salmon   Bay  CM.'   206  Admmetration  BMg. 

Fishermans  Terminal.  Seatti*.  Washington 

98104    

Sound  Ol.  6346  Rainier  Ave .  Seattle.  Wash- 
ington 98118 

Toms  Fuel.  3801  Secorxl  Ave.  N E .  Seattle. 

Washmglon  98105 - 

J  Clements.  402  Third  Ave.  South.  Twin  Falls. 

Idaho  83301 

C  W  Oouds  »  Boise.  Idaho  8370B 

Lynch   Oil   Co.    535   West   Mam.    Box   790. 

Bjriey,  Idaho  83318 
Johnson  CM.  State  Street.  Boise  Idaho  83702  . 
Meyers   CM   Co.    1310   State  Street.    Boise, 

Idaho  83702 

Blue  S  White  914  Royal  Blvd.  Boise.  Idaho 

83706       

Franklin  CM  Ck>.  PO  Box  176.  CaMwell.  Idaho 

83605 

Fred    West.    PO    Box    7467.    Boise.    Idaho 

83707 t 

J  A    Tnmble  OH.'   1424  SeconU  Ave.  South, 

Nampa,  Idaho  83651 

CB    CM,    1010   First   Street,   Nampa,    Idaho 

93651 ^ 

A  J  Miller,  352  Oak  Circle  Omi.  Boise,  Idaho 

83702 1 

Jackson  CM,  PC.  Box  35.  Hotnedale.  Idaho 

83628 

Farmer  Oil  C^o .  301    S    24th.  Boise.  Idaho 

83706 

Veryl  Smth.  PO   Box  BIB.  Lagrande.  Wash- 
ington 98348 .- 

Milton   Scholield.'  419  S.   M4n.   Fieewatar, 

Oregon  97662 i 

James  Simmons.  PO.  Box  48^.  Long  Oeek. 

Oregon  97856 ( 

Joe  Young.  P  O  Box  267,  Hood  River,  Oegon 

97031  ( 

C   Buck.  Consumer  Comer.  Uihatilla.  Oregon 

97682 1 

Savway.  471  North  Curtis  Roa4.  Boise.  Idaho 

83706 

F  L  Bunds.  15440  SE  262.  Bonng.  Oegon 

97009 

Marvin  McKelvie.  1 103  N  W  49|h  St .  Vancou- 
ver. Washington  98663 ; 

B  3    Piualt.    4848   S  E    C^arutfwrs,   Portland. 

Oregon  97215 j 

EG    Smith.  3107  SE    90th  Ftoce,  Portland. 

Oregon  97213 

Dan   O.I   Co,    Inc.,    PO.    Box  603.   Albany, 

Oregon  97321 

D     Fraser.    6825    Highway    96.    Varicouver. 

Washington  98665   

JD    Johnson  &   Co.   PO    BCx  276,   Hood 

River.  Oregon  97301 , 

SkiUcrn    Oil     Co.     50    Highway    99    North, 

Eugene.  Oregon  97402 - 

Redmond    Oil    Co."    PO     Bdx    670    Bend. 

Oregon  97^01 - 

Roger  MaHait.  Rie  2  Box  282i-M,  Waslousia. 

Washington  98671 + 

relet  Willden.  10587  S  E.  B2nd!Ave..  Portland. 

Oregon  97266 i 

Longview  Staples.  965  I5th  Ave.  Longview. 

Washington  98632 

E'jgerw  Nichols.  205  Columbi*  N.E,  Salem, 

Oregon  97303 .i 

Killingswortn   Boomtown.   5020  N.   Interstate 

Ave  .  Portland.  Oegon  97260 

Mustang.V  19105    SE      YamMI.    PO.    Box 

16211.  Portland  Oegon  97233 

Valley     Willamette.     1995     Commercial     SL. 

Salem.  Oregon  97303 » 

Unlocated  End-Users  < l 


Potential 
refund  ' 


490  00 
»11  00 
215.00 
146  00 

307  00 

318.00 

97  00 

1.077  00 
"8  00 

4.648  00 
170  00 

103.00 

1 1,915  OO 

7,523.00 

37500 

3,169.00 

5,989  00 

840  00 

1,12900 

35  00 

1.381.00 

220  00 

1.045  00 

2200 

66  00 

457.00 

3100 

96  00 

138  00 

21.00 

4.970.00 

222  00 

1.617.00 

663.00 

1.258  00 

1.138  00 

1.544.00 

2,039.00 

1,822  00 

28  00 

412.00 

'4.00 
•640  00 


I  Rounded  to  the  nearest  dotar 

'  Copies  ol  the  PD40  were  sent  to  these  firms,  but  were 
returned  to  Ihis  Office  unclaimed  Although  we  tfierefore  do 
not  intend  to  send  copies  of  the  final  Decision  and  Oder  to 
tr»ese  lirms  they  are  still  eligitile  to  apply  for  a  refund  m  tfie 
present  proceeding 

■'  In  the  abserKe  of  otfier  evidence  of  in)ury.  tfiese  custom- 
ers wMI  not  oe  eligible  for  refunds  under  the  procedures  set 
forth  m  ;iie  attacfied  Decision  because  their  potential  refund 
claims  are  below  the  minimum  lefurKl  amount  o<  $15. 


•  This  amount  was  deposited  in  ttie  DOE  escrow  account 
after  Fletcrier  was  unat>le  to  k>cate  several  end-user  custom- 
ers wfx)  were  eligible  tor  direct  refurxls  urxler  the  terms  of 
ttie  Fletcher  Consent  Oder  As  we  proposed  in  ttie  PDAO, 
any  ernl-user  wfio  was  designated  for  a  direct  refur>d  from 
Fletct>er.  as  set  forth  in  Schedule  A  ol  the  Consent  Oder, 
arxf  who  can  certify  that  it  did  not  receive  a  direct  refurxl 
from  Fletcf>er  will  be  eligit>le  for  a  refund  in  tf>e  present 
proceeding  We  will  tiase  its  refund  on  tfte  amount  it  would 
have  received  under  ttie  terms  of  ttie  Consent  Oder  if 
Fletcher  had  initially  been  able  to  locale  it 


Appendix  D 

Closer  Gas,  Inc..  P.O.  Box  38,  Calhan, 
Colorado  80808 

OHA  Case  Number:  HEF-0080. 

Consent  Order  Period:  11/1/73-2/29/ 
76. 

Product  Covered:  Propane. 

Consent  Order  Amount:  $23,155.37  to 
resellers,  $31,655.36  to  end-users  (see 
footnote  8). 


Consent  Order  Amount:  $485,000.' 


Identified  reseller  customers 


Red  Tag  Gas.  215  Auburn  Dnve,  Oilorado 

Springs.  CX)  80906 

Kiowa  Store,  c/o  Steve  Herhck,  Kiowa,  CO 

80117 

Arkansas  Valley  C^oop  Assoc.  302  N.  Main 

St .  La  Junta.  CXD  81050 

Henderson  Propane  Ck>.,  Box  52.  Simla.  CO 

80835 


Potential 
refurxl  ' 


$15.352  00 

6,414.00 

93.00 

1.297.00 


<  Rounded  to  the  nearest  dollar. 

Appendix  E 

Ideal  Gas,  Inc.,  901  King  Avenue,  Nyssa, 
Oregon  97913 

OHA  Case  Number:  HEF-0093. 

Consent  Order  Period:  ll/ll73-A/30l 
74. 

Product  Covered:  Propane. 

Consent  Order  Amount:  $53,714.00  to 
resellers,  $18,326.00  to  end-users  (see 
footnote  8). 


Identified  reseller  customers 


Amencan  Propane.  122  W  Avenue.  Caldwell. 
Idaho  83605 

Economy  Gas.  PO.  Box  561.  Litchfield,  Min- 
nesota 55355 

Bums  Proparte  Gas,'  1310  Hines  Blvd..  Bums. 
Oegon  97720 

Domestic  Industnal  Gas.  C806  Northeast  High- 
way 99,  Vancouver.  Washington  98665 

T&T  Gas.'  PO.  Box  45,  Conway,  Kansas 
67434 

Petrolane  Northwest.  465  E.  4  S.  Suite  404. 
Salt  Lake  City.  Utah  84111 


Potential 
refund ' 


$283.00 
5.366.00 
1,209  00 

32,878.00 
3.97600 

10.002.00 


>  Rounded  to  the  nearest  dollar 

'Copies  of  the  PDiOwere  sent  to  these  firms  but  were 
returned  to  this  Office  unclaimed  Although  we  therefore  do 
not  intend  to  send  copies  of  the  final  decision  and  Order  to 
these  firms,  they  are  slill  eligible  to  apply  for  a  refund  in  the 
present  proceeding 


Appendix  F 

Inland  U.S.A.,  Inc.,  305  Kimberly 
Building,  2510  South  Brentwood,  St. 
Louis,  MO  63144 

OHA  Case  Number:  HEF-0096. 
Consent  Order  Period:  3/1/79-8/30/ 
79. 
Product  Covered:  Motor  gasoline. 


Identified  customers 


Midwest  Petroleum  Co .  6760  Southwest  Ave . 

St  Louis.  MO  63143 

Cold  Ol  Co .'  701  Shennan  Rd.,  Belleville,  IL 

62221 

Laws  Enterpnses  (Bi-Rite).  2110  Owuteau,  St. 

LOUIS.  MO  63103 

Sieveking  C^..  Inc.,   12960  Gravoit  Rd.,  St 

Louis.  MO  63217 

Knapp  Oil  Co..  PO  Drawer  2.  Xenia.  IL  62899 
Hutchinson    Farm*.    Rt.    2.    Charleston.    MO 

63834 

Reelloot  Packing  Ck)..  P.O.  Box  689,  Union 

Oty.  TN  38261 

Gas  Mart  CM  Co.*  2745  E.  SkeNy  Oriva.  Suite 

101.  Tulsa.  OK  74105 

Pemiscott  CM  Co .  103  East  10th  St.  Canith- 

ersville.  MO  73830 

Energy    Petroleum    C^.,    2130    Kienlen,    Si 

Louis.  MO  63121 

beber  Service  Station,  8227  Gravois  SI,  St 

Louis.  MO  63123 

City  ol   Fufton.   Oty   Hall  BIdg.,   Fulton,   KY 

42041 

Vickers  OH  Co.,  PO   Box  2240.  Wichita.  KS 

67201 

UCX)  CM  Co.,  12920  East  Whittier  Blvd..  WhM- 

tier.  CA  90607 

Aero    Gas    Co,    3755    Hwy    94    South.    St. 

Charles.  MO  63301 

ALP  Ol  Company.'  13010  Manctiester,  Des 

Peres.  MO  63131 

Ctfco  III.'  PO.  Box  12731.  Crove  Coeur,  MO 

63141 

Ray  Oil  Co.,  12981  Gravois  Rd.,  St.  Louis.  MO 

63127 

Dalton  Petroleum.  P.O.  Drawer  Y.  Hayti.  MO 

63851 

Kenneth  Yount'  Box  6705.  Brentwood.  MO 

63144 

Kellen  Ol  Ck>.,  P.O.  Box  889,  Hwy  615,  Sikes- 

ton.  MO  63801 

Wolf  Oil  Company.  Highway  24  W,  Box  574. 

Moberty.  MO  65270 

Don  Williams.  Rt  3.  Charleston.  MO  63834 

Rotiert  Brace  Service.  Highway  19.  Wellsville. 

MO  63384 

CJ   Coddinglon,  1727  West  50th  O'FaUon  IL 

62269 

Onyx   C^rp.    11345   Olive   St.    Road,   Creve 

C>>eur.  MO  63141 

Ronnie  Nixon,  104  North  MO.,  Potosi.  Missoun 

63664 

Key  a  Sons  Ol  Company.  Highway  AT,  Villa 

Ridge,  MO  63089 

Billy  J  Lawson.  Frankclay.  MO  63644 

Clyde  Nixon,  Highway  21    East,  Potosi,  MO 

63364 

Len  Thoele  Sennca.  1703  N.  Fourth  St..  St. 

Charles.  MO  63301 

CC     Dillon    Ol    Co.,    1342    Lonedell    Road, 

Arnold.  MO  63010 

McCollum    Sen/ice    Station.    Vandalia.    MO 

63382 

Texas.  Discount    Gas    Co.,    P.O.    Box    248, 

Arnold.  MO  63010 

Wides  Oil  C^.."  Murphysboro.  IL  62966 

Feld  Chevrolet.  7700  Manchester  Road.  St 

Louis,  Mo  63143 

Manchester    Leasing,    1075    S.    Brentwood 

Blvd  ,  St.  Louis.  MO  63117 

Raymond  Comwell,  401  E  Main  St ,  E  Prairie, 

MO  63845 

Star  ServkM.  156  Progress  Parkway.  Maryland 

Heights.  MO  63043 

Charles    Browder    Marine.    PO.    Box    623, 

Fulton.  KY  42041 

John   Watson,    North   Blanche,    Mounds,   IL 

62964 

Saveway  Ol  Co..  P.O.  Box  338.  Cape  Girar- 
deau, MO  63701 

Site  Ol  Company.  7755  C^arondelet.  St.  Louis. 

MO  631 05 


Potential 
refurxl ' 


$52,040.00 

4.26100 

9.790.00 

12,917  00 
7,275  00 

23  00 

140  00 

997.00 

585  00 

2.172.00 

3.45200 

138.00 

1.516.00 

71,446  00 

807  00 

114.00 

2.346  00 

1.19200 

793  00 

13500 

438  00 

846  00 
23  00 

230  00 

292.00 

21.924.00 

687.00 

64900 
179  00 

179.00 
1,280  00 
8.222.00 

37500 

7,821.00 
854  00 

26  00 

25  00 

1.408.00 

7.099  00 

1,333  00 

483  00 

722.00 

41.440.00 


'  Inland  actually  paid  $528,273.24  into  the  DOE 
escrow  account,  as  a  result  of  interest  which  had 
accrued  prior  to  the  date  of  payment.  Accordingly, 
each  of  the  potential  refund  amounts  listed  in  this 
Appendix  includes  a  prorated  share  of  this  interest. 
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Wni^oo  cuslomers 


FtasK  CM  CofDoratan    77$5  CaronoeM.  Si  , 
loun.MO63i0%  114.132  00 

U'WUflt'HjU    CuSTc^'IKlS    O*    CO'^Oi'lV-Owned 
Service  Siakons  (M»  M  9)  ,     U5.27S0O 

■  Upon  closet  eiamnadon  ot  the  mund  au<M  Me  we  have 
detefnned  t^at  sor<e  ot  (he  putenM  refund  ano>M%  Mt 
■arm  m  the  Pf}40  iM  not  aocuraWN  rewoct  Ihe  ciMomer  s 
ororated  oonion  o<  Kw  aletad  o«e<'«<afges  plus  merest 
acjTjet)  on  in*  consent  aroer  fund  onot  In  oaynisnl  Accord- 
•><)i«  MP  nave  Kliinwd  mese  poHnM  retMid  amouns  and 
rounded  ifwm  lo  iTic  nerc5l  Ocliaf 

•  Coo<e*  01  me  fXJAO  «e»e  sent  'r.  ttiese  Hth.  but  were 
'eri*»>e(i  to  w»s  Otice  jnca-nn^  A.tnoiign  we  merelore  do 
■^'t  niero  lo  spno  ceres  ot  •<«  krat  Oeosron  and  Oder  lo 
irvsp  rms  they  at*  tM  eli^tw  10  aoMV  <0i  a  remnd  n  the 
urestnt  ,<oceeding 

|FR  Dim;.  85-1S0M8  Filrd  6-21-85:  8:45  am) 

8IU.IMG  COOe  64SO-01-M 


UMI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-53072  TSH-FRL  284>-41 

Premanufacture  Notices;  Monthly 
Status  Report  for  March  1985 

CorrecHon 

In  FR  Doc.  85-13866.  he^inning  on 
pii>jp  24567  in  the  issue  of  Tuesday.  June 
11. 1Q85.  make  the  following  corretfions: 

On  page  24569.  in  table  U,  in  ihe 
Identity/generic  name  column  for  PMN 
No.  P85-194.  "(l-lethylethylidene)" 
should  have  read  "(1- 
methylelhyiidfne)". 

2.  On  page  24574.  in  table  V: 

a.  In  the  Expiration  date  column  for 
PMN  No.  P83-333.  "Mar.  13. 1983" 
should  have  read  "Mar.  14. 1983". 

b.  In  the  PMN  No.  column.  "P83-4012" 
should  have  read  "P8.T-401". 

BILLiNG  COOC  1SOS-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[MMDocketNo.  85-1S1I 

Harold  J.  Haley  and  Madisonvllle 
Media:  Hearing  Designation  Order 

In  re  uppiii:dtions  uf  Mdrold  |.  Haley,  d/b/ 
d.  Mddi.son  County  Broddcasting  Co.. 
Madisonvllle.  Texas  (File  No.  BP-820625AE). 
Reg:  1220  kHz.  .3  kW.  D:  MddisunviUe  Medid 
Co..  Madisonville.  Texas  (File  No.  BP- 
821029AU)  Req:  1220  kHz.  kW.  D. 

Adopted:  May  7.  1965. 

Released.  |iine  14.  198.<). 

By  the  Chief.  Mass  Media  Bureau. 

1.  The  Commission,  by  the  Chief. 
Mass  Media  Bureau,  acting  pursuant  to 
delegated  authority,  has  under 
consideration  the  above-captioned 
mutually  exclusive  applications  of 


Harold  |.  Haley  d/b/a  Madison  County 
Broadcasting  Co.  and  Madisonville 
Media  Co. 

2.  As  indicated  by  the  issues  specified 
below,  the  applicants  are  qualified  to 
construct  and  operate  as  proposed. 
However,  since  the  proposals  are 
mutually  exclusive,  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding. 

3.  Accordingly,  is  is  ordered.  That 
pursuant  to  section  309(e)  of  the 
Communication  Act  of  1934.  as 
amended.  Ihe  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specifif  d  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  which  of  the  proposal 
would,  on  a  comparative  basi.s.  better 
serve  the  public  interest. 

2.  To  determine  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issue,  which  of  the 
applications  .should  be  granted. 

4.  It  Is  Further  Ordered.  That  in 
addition  to  the  copy  served  on  the  Chief. 
Hearing  Br=jnch,  a  copy  of  each 
amendment  filed  in  this  proceeding 
subsequent  to  the  date  of  adoption  of 
this  Order  shall  be  served  on  the  Chief. 
Data  .Management  Staff.  Audio  Services 
Division.  Mass  Media  Bureau.  Room  350. 
1919  M  Street.  NW..  Washington.  D.C. 
20554. 

5.  It  Is  Further  Ordered.  That  to  avail 
themselves  of  the  opportunity  to  be 
heard  the  applicants  herein  shall, 
pursuant  to  §  1.221(c)  of  the 
Commission's  rules,  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission 
in  triplicate  a  written  appearance  stating 
an  intention  to  appear  on  the  date  fixed 
for  hearing  and  to  present  evidence  on 
the  issues  specified  in  this  Order. 

6.  It  Is  Further  Ordered,  That  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934.  as  amended,  and  §  73.3594 
of  the  Commission's  rules,  give  notice  of 
the  hearing  as  prescribed  in  such  Rule, 
and  shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 

Federal  Communications  Commission. 

W.  |an  Gay, 

Assistant  Chief.  Audto  Sen  ices  Division. 
Mass  Media  Bureau. 

|FR  Doc.  85-15116  Filed  6-21-85:  8:45  am) 

WLLMO  COOC  STIJ-OI-M 


[Report  No.  1520] 

Petitions  for  Reconsideration  and 
Clarification  of  Actions  in  Rule  Making 
Proceedings 

|une  14. 1985. 

The  following  listings  of  petitions  for 
reconsideration  and  clarification  filed  in 
Commission  rulemaking  proceedings  is 
published  pursuant  to  CFR  §  1.429(e). 
Oppositions  to  such  petitions  for 
reconsideration  and  clarification  must 
be  filed  within  15  days  after  publication 
of  this  Public  Notice  in  the  Federal 
Register.  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 
SUBJECT:  Amendment  of  §  73.202(b) 
Table  of  Allotments  FM  Broadcast 
Stations.  (Pine  Top.  Arizona)  (MM 
Docket  No.  84-522  RM-4653.) 

Filed  By:  Arthur  Stambler  and 
Andrew  Ritholz.  Attorneys  for  KBW 
Associates.  Inc.  on  4-2.'>-85. 
WiUiam  |.  Tricarico, 
Sevri:tary.  Feth'ml  Communications 
Commission. 
|FR  Doc.  85-1.^111  Filed  6-21-85:  8:45  am] 

MIXtMO  COOC  6712-01-M 

FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC.  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington,  D.C. 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  221-003086-002. 

Title:  Long  Beach  Terminal 
Agreement. 

Parties: 

The  City  of  Long  Beach  (City) 

Standard  Fruit  and  Steatnship 
Company  (Standard) 

Synopsis:  Agreement  No.  221-003086- 
002.  modifies  the  parties'  basic 
agreement  providing  for  Standard's 
lease  of  a  private  banana  facility.  The 


L 
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amondnu.'nt  rostates  th«  lerm  of  the 
agrecmoni  to  reflRct  the  exercise  of  the 
option  to  extend  the  initial  term  for  five 
years,  it  deletes  all  references  to 
railroad  truckage  which  is  not  provided 
by  the  City  and  provides  for  a  different 
formula  for  calculatinj}  the  amount  of 
compensation  payable  to  the  City. 

Agroemeni  No.":  212-009848-014. 

Title:  U.S.  Gulf  Ports/Brazil 
Agreement. 

Parties: 

United  States  Lines  (S.A.)  Inc. 

Companhia  de  Navqgacao  Lloyd 
Drasileiro 

Companhia  Maritim(t  Nacional 

Synopsis;  The  propcjsed  amendment 
wuiilil  restate  the  agreement  to  conform 
with  llif!  Commission's  format, 
organization  and  content  requirements. 

Agrrement  \o.:  202-(K)99G8-012. 

Title:  liiler-American  Freight 
Conference  FHierto  Ricp  and  U.S.  Virgin 
Lslands  Area. 

Parlies: 

A.  Bottacrhi  S.A.  Dtj Navegacion  C.F.L 
eL 

A/S  Ivarans  Rederi 

Companhia  Maiitimii  Nacional 

Companhia  De  Navigaco  Lloyd 
Brasileiro  I 

Companhia  De  Na\«gacao  Maritima 
Netuniar 

Compania  Anonima|Venezoldna  de 
Navegacion  {C.A.V.N.) 

Em|)resa  Lineas  Mafitimas  Argentinas 
Socicdad  AnonimB  (Elma  S/A) 

Empresa  De  Navegacao  Allianca  S.A. 

Frota  Amazonica  S.A. 

I  ligh  Seas  Company  Limited 

Passiiat  Line  N.V.  \ 

I'axicon,  Inc. 

Ship  Operators  llntdrnational)  Inc. 

Suriname  Line  I 

Transportacion  Mantima  Mexicana 
S.A. 

Synopsis:  The  proposed  amendment 
would  restate  the  agreement  to  conform 
to  the  Commission's  regulations 
concerning  form  and  format. 

Agreement  No.:  224-010768. 

Title:  San  Pedro  Terminal  AgreemenL 

Parties: 

American  President  Lines,  Ltd.  (APL) 

Eagle  Marine  Services.  Ltd.  (Eagle) 

Philippines,  Micronesia  &  Orient 
Navigation  Company  {PM&O) 

Synopsis:  Agreement  No.  224-010768 
provides  that  APL  and  its  wholly-owned 
subsidiary  Eagle  will  provide  terminal 
facilities  together  with  stevedoring  and 
terminal  services  for  PM&O  Lines' 
vessels  at  Berth  12l/l2fi.  San  Pedro, 
California.  The  term  of  the  agreement 
will  be  for  three  years.  PMitO  shall 
compensate  Eagle  at  the  rates  and 
charges  as  set  forth  in  Schedules  B  and 


C  of  the  agreement.  The  parties 
requested  a  shortened  review  period  for 
the  agreement. 
Agreement  No.:  224-010769 
Title:  Oakland  Terminal  Agreement. 
Parties: 

American  President  Lines.  Ltd.  (.'\PL) 
Eagle  Marine  Services.  Ltd.  (Eagle) 
Philippines.  Micronesia  &  Orient 
Navigation  Company  (PM&O) 

Synopsis:  Agreement  No.  224-010769 
provides  that  APL  and  its  wholly-owned 
subsidiary  Eagle  will  provide  terminal 
facilities  together  with  stevedoring  and 
terminal  services  for  PM&O  Lines  at 
Middle  Harbor  Terminal.  Berths  C  &  D, 
Oakland,  California.  The  term  of  the 
agreement  will  be  for  three  years.  PM&O 
shall  compensate  Eagle  for  services 
performed  at  the  rales  and  charges  as 
provided  by  Schedules  B  and  C 
contained  in  the  agreement.  The  parties 
have  requested  a  shortened  review 
period  for  the  agreement. 

Agreement  No.:  224-010770. 

Title:  Seattle  Terminal  Agreement. 

Parties: 

American  President  Lines,  Ltd.  (APL) 

Eagle  Marine  Services,  Ltd.  (Eagle) 

Westwood  Shipping  Lines 
(Westwood) 

Synopsis:  Agreement  No.  224-010770 
provides  that  APL  and  its  wholly-owned 
subsidiary  Eagle  will  provide  terminal 
facilities  together  with  stevedoring  and 
terminal  services  for  Westwood  at 
Terminal  46,  Port  of  Seattle.  The  term  of 
the  agreement  shall  run  for  five  years. 
Eagle  shall  perform  the  services  called 
for  by  the  agreement  as  per  the  rates 
and  charges  provided  for  in  Schedules  B 
and  C  contained  in  the  agreement.  The 
parties  requested  a  shortened  review 
period  for  the  agreement. 

Agreement  No.:  224-010771. 

Title:  Oakland  Terminal  Agreement. 

Parties: 

American  President  Lines,  Ltd.  (APL) 

Eagle  Marine  Services,  Inc.  (Eagle) 

Westwood  Shipping  Lines 
(Westwood) 

Synopsis:  Agreement  No.  224-010771 
provides  that  APL  and  its  wholly-owned 
subsidiary  Eagle  will  provide  terminal 
facilities  together  with  stevedoring  and 
terminal  services  for  Westwood  at 
Middle  Harbor  Terminal,  Berths  C  and 
D,  Oakland.  California.  The  term  of  the 
agreement  shall  run  for  a  period  of  five 
years.  Westwood  shall  compensate 
Eagle  for  the  services  performed,  as  per 
the  rates  and  charges  contained  in 
Schedules  A  &  B  of  the  agreement.  The 
parties  requested  a  shortened  review 
period  for  the  agreement. 

Dated:  June  19, 1985. 


By  Order  of  the  Federal  Maritime 
Commission. 

Bruce  A.  Dombrowski, 

Act  I  It};  Secretary. 

|FR  Doc.  85-15134  Filed  6-21-85;  8:45  am| 

BILLING  CODE  6730-OI-M 

Request  for  Additional  Information 

Agreement  No.:  224-010754. 

Title:  New  Orleans  Terminal 
Agreement. 

Parties: 

Baton  Rouge  Marine  Contractors,  Inc. 

Machinery  Rentals,  Inc. 

Cooper/T.  Smith  Corporation 

Strachan  Shipping  Company 

ITO  Corporation 

Kerr  Steamship  Co.,  Inc. 

Synopsis:  Notice  is  hereby  given  that 
the  Federal  Maritime  Commission 
pursuant  to  section  6(d)  of  the  Shipping 
Act  of  1984  (46  U.S.C.  app.  1701-1720). 
has  requested  additional  information 
from  the  parties  to  the  agreement  in 
order  to  complete  the  statutory  review 
of  Agreement  No.  224-010754  required 
by  the  Act.  This  section  extends  the 
review  period  as  provided  in  section  6(c) 
of  the  Act. 

Dated:  June  19. 1985. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bruce  A.  Dombrowski, 
Acting  Secretary. 
[FR  Doc.  85-15143  Filed  6-21-85;  8:45  am) 

BILLING  CODE  6730-01-M 

[Docket  No.  84-331         \ 

Section  19  Inquiry— United  States/ 
Argentina  and  United  States/Brazil 
Trades;  Intent  To  Restructure 
Proceeding 

The  Executive  Agencies '  move  the 
Commission  for  suspension  of  this 
inquiry  into  shipping  conditions  in  the 
U.S.  trades  with  Argentina  and  Brazil  on 
the  grounds  that  the  most  urgent 
problem  has  been  ameliorated  by  action 
of  the  Argentine  Government  and  tha*^ 
further  proceedings  might  be  detrimental 
to  the  orderly  pursuit  of  U.S.  foreign 
maritime  policy  functions  which  are  the 
province  of  the  Executive  Agencies. 

Background 

This  proceeding  was  instituted  by 
Order  of  Investigation  served  October  2, 
1984,  pursuant  to  section  19(l)(b)  of  the 


'The  Executive  Agencies  are  represenled  by  the 
Department  of  Transportation  appearing  on  t)clialf 
of  itself,  the  Departments  of  Slate,  [uslice  and 
Commerce  and  the  United  States  Tra.He 
Representative. 
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Merchant  Marine  Act  of  1920  (1920  Act) 
146  use.  876(1  Mb)): 

■   ■   '  for  ttie  purpose  of  (1 )  delermininK 
VNhelher.  in  fact,  conditions  unfavorHtile  to 
shipping  exist  m  the  foreign  ocednborne  trade 
tjetween  the  United  Stales  and  Argentina, 
and/or  between  the  United  States  and  BrHzil, 
and  |2)  if  such  conditions  are  found  to  exist, 
fashioning  an  appropriate  remedy. 

The  proceeding  was  assigned  to  an 
Administrative  Law  Judge,  with 
authority  to  detennine  the  most 
appropriate  type  of  hearing  and  to 
require  the  submission  of  reports  under 
section  15(a)  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1714(a)).  The  parties  to 
the  proceeding  have  submitted 
statements  of  fact  and  rebuttal 
statements.  Two  parties — the 
Commission's  Bureau  of  Hearing 
Counsel  and  the  Executive  Agencies — 
also  submitted  memoranda  of  law  on 
issues  involving  the  relationship  of 
section  19  to  treaties  and  Executive 
Agreements,  at  the  request  of  the 
Presiding  Officer.  Opening  briefs  were 
due  from  all  parties  on  April  19. 1985, 
but  were  suspended  indefinitely  by  the 
Presiding  Officer  in  response  to  a 
separate  motion  by  the  Executive 
Agencies.  The  Commission  thereafter 
suspended  the  date  on  which  an  Initial 
Decision  in  the  proceeding  would  be 
due.  in  order  to  give  further 
consideration  to  the  present  Motion. 

The  Executive  Agencies  request  the 
Commission  to  suspend  the  proceeding 
in  its  entirely,  on  grounds  that  the 
problem  of  greatest  Surgency — that  of 
Ivarans  Lines — has  been  ameliorated 
and  further  proceedings  by  the 
Commission  may  be  detrimental  to  the 
orderly  pursuit  of  U.S.  foreign  maritime 
policy.  The  Executive  Agencies  inform 
the  Commission  that  discussions  with 
the  Governments  of  Argentina  and 
Brazil  will  be  undertaken  in  the  near 
future,  dealing  with  the  content  bilateral 
agreements  and  the  nature  of  the 
revenue  sharing  pools  in  these  trades. 
Although  the  Executive  Agencies  view 
these  trades  as  "suffer|inR|  from 
economic  distortions  and  a  lack  of 
competitive  access  that  are  inconsistent 
with  our  overall  maritime  policy  '  *  *," 
the  Executive  Agencies  advise  that  they 
are  "not  prepared  to  take  a  position  on 
questions  relating  to  the  interpretation 
of  the  bilateral  agreements  "  governing 
these  trades  pending  the  outcome  of 
further  consultations  with  the  concerned 
foreign  governments.  The  Executive 
Agencies  therefore  conclude  that  "(alny 
determination  by  the  Commission 
whether  conditions  unfavorable  to 
shipping  exist,  with  or  without  an 
evaluation  of  proposed  remedies,  would 
be  inappropriate,  likely  be  overtaken  by 


events,  and  possibly  detrimental  to  the 
orderly  pursuit  to  our  foreign  maritime 
policy." 

The  Executive  Agencies  state  that  the 
Commission  is  obligated  under  its  rules 
(46  CFR  585.13)  to  discontinue  or 
postpone  any  Commission  action  taken 
pursuant  to  section  19  (1  )(b)  of  the  1920 
Act  if  informed  by  the  President  that 
discontinuance  or  postponement  is 
required  for  reasons  of  foreign  policy  or 
national  security.' The  President's  day- 
to-dny  responsibility  for  'setting  policy 
in  the  conduct  of  international  maritime 
transportation  services  relations."  it  is 
further  stated,  has  been  delegated  to  the 
Executive  Agencies  which  have 
concluded  that  the  proceeding  should  be 
suspended  in  the  interests  of  U.S. 
foreign  policy. 

Companhia  De  Navegacao  Lloyd 
BrHsiiioro.  (Lloyd  Brasiliero),  the  major 
Brazilian-flag  carrier  in  these  trades, 
agrf^es  with  the  Executive  Agencies  that 
findings  or  dfterminations  of  the  issues 
in  this  proceeding  by  the  Commission 
may  have  adverse  foreign  policy  effects. 
Llovd  Brnsiliero  objects,  however,  to  the 
request  that  the  proceeding  be 
suspended,  because  it  allegedly  would 
remain  a  threat  to  Brazilian  and 
Argentine  negotiators,  and  suggests 
instead  that  the  proceeding  be 
discontinued.  Companhia  de  Navegacao 
Maritima  Nefumar  (Netumar).  another 
Brazilian-flag  carrier,  joins  in  these 
views.  Lloyd  Brasiliero  also  disputes  the 
Executive  Agencies'  statements  that  the 
record  of  investigation  is  complete  and. 
more  particularly,  that  the  trades  suffer 
from  economic  distortions  and  a  lack  of 
competitive  access. 

Empressa  Lineas  Maritimas 
Argentinas.  S.A.  (E.L.M.A)  and  A. 
Bottacchi.  S.A.  de  Navegacion  C.F.LL 
(Bottacchi).  the  Argentine-flag  carriers, 
support  the  Executive  Agencies'  Motion. 
They  indicate  that,  in  their  view,  the 
"peremptory"  language  of  the 
Commission  s  regulations,  at  46  CFR 
585.13.  leaves  the  Commission  without 
discretion  to  do  otherwise  than  to 
suspend  this  proceeding  as  requested  by 
the  Executive  Agencies.  ELMA  and 
Bottacchi  also  suggest  that  the 
proceeding  be  dismissed  because  its 
very  existence  is  inconsistent  with  the 
procedures  established  in  the  U.S./ 
Argentine  Memorandum  of 
Understanding  and  the  charter  of  the 


"  Ad  CKR  585  13  provides  that  "the  Commission 
may.  on  its  own  mulion  or  upon  petition  postpone, 
discontinue,  or  suspend  any  and  all  actions  laken 
by  It  under  ihn  provisions  or  this  part.  The 
Commission  shall  postpone  or  discontinue  any  oral! 
such  actions  if  the  President  informs  the 
Commission  that  postponement,  discontinuance,  or 
suspension  is  reouired.for  reasons  of  foreign  policy 
or  national  security  " 


Organization  of  American  States  (2 
U.S.C.  2394)  for  resolving  disputes  and 
problems  arising  between  the  signatory 
nations.  Suspension  of  the  proceeding 
will  allegedly  'reduce  the  coercive 
atmosphere"  of  the  upcoming  diplomatic 
discussions. 

The  Commission's  Bureau  of  Hearing 
Counsel  supports  the  Motion  to  Suspend 
as  a  means  of  permitting  the  Executive 
Agencies  to  achieve  needed  reforms  in 
the.se  trades  through  a  negotiated 
removal  of  unfavorable  conditions. 
Hearing  Counsel  suggests  that  the 
Commission  suspend  the  proceeding  for 
a  time  sufficient  to  allow  bilateral 
negotiations,  wiih  a  request  that  the 
Executive  Agencies  keep  the 
Commission  apprised  of  their  progress. 

The  Chemical  Manufacturers' 
Association  (CMA)  supports 
continuation  of  the  proceeding  but 
would  not  object  to  a  limited  suspension 
to  be  terminated  July  1, 1985  unless  the 
Commission  is  concinced  at  that  time 
that  the  negotiations  demonstrate  real 
promise  of  substantial  competitive 
improvements  in  the  trade.  CMA 
generally  supports  decisive  Commission 
action  under  section  19,  but  indicates 
that  bilateral  negotiations  between  the 
U.S.  and  its  trading  partners  might 
proceed  more  smoothly  if  the  immediate 
threat  of  adverse  findings  of  conditions 
unfavorable  to  shipping  and  the 
attendant  imposition  of  sanctions  were 
removed  for  the  immediate  future.  CMA 
is,  nevertheless,  reluctant  to  forgo 
entirely  the  possible  beneficial  impact  it 
foresees  on  the  willingness  of  the 
Argentine  and  Brazilian  Governments  to 
negotiate  substantial  expansion  of 
competitive  access  to  these  trades  as  a 
result  of  continued  Commission 
jurisdiction  and  possible  further  action 
in  this  proceeding. 

CMA  fakes  exception  to  the  Executive 
Agencies'  argument  that  the  proceeding 
must  be  suspended  at  their  request,  as 
the  collective  delegates  of  the 
President's  authority  to  establish  foreign 
policy  for  maritime  transport  relations. 
CMA  notes  that  the  scheme  established 
by  statute  for  responding  to  conditions 
unfavorable  to  shipping  delegates  to  the 
Commission  the  authority  to  make  rules 
and  regulations  to  meet  such  conditions 
and  permits  other  government  agencies 
which  disagree  with  the  Commission's 
actions  to  submit  the  facts  to  the 
President  who  is  authorized  to  suspend, 
modify  the  annul  such  rules. 

United  States  Lines  (S.A).  Inc.  (USL) 
generally  supports  the  Motion  of  the 
Executive  Agencies,  but  suggests  that 
termination  of  the  proceeding  would  be 
more  appropriate  than  suspension.  USL 
disagrees  with  other  parties' 
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characlerizafions  of  the  state  of  the 
record  and  whether  that  record  would 
ultimately  prove  the  existence  of 
unfavorable  conditions  in  the  trade.  USL 
also  takes  issue  with  the  Executive 
Agencies'  statement  that  the  most  urgent 
problem,  that  of  Ivarans  Line,  seems  to 
have  been  ameliorated,  a  well  as 
statements  concerning  the  "economic 
distortions"  which  the  Executive 
Agencies  see  in  these  trades. 

Discussion 

I 
Based  upon  the  Motion  of  the 

Executive  Agencies  and  the  responses 

thereto,  we  have  concluded  that  this 

proceeding  as  presently  constituted  is 

not  meeting  the  Commission's 

objectives.  In  order  to  provide  an 

opportunity  to  make  changes  which  will 

enable  us  to  meet  those  objectives,  the 

Motion  to  Suspend  will  be  held  in 

abeyance.  Before  proceeding  to  a 

discussion  of  the  reasons  for  our 

conclusion,  and  a  proposed  remedy,  we 

consider  the  issue  raised  by  the 

Executive  Agencies  of  their  authority 

over  Commission  section  19 

proceedings. 

We  do  not  agree  with  the  Executive 
Agencies  that  the  Commission's  rules 
require  suspension  of  this  proceeding  at 
their  request  as  delegatees  of  the 
President  s  foreign  policy  authority,  for 
several  reasons. 

While  the  general  foreign  policy 
responsibilities  of  these  agencies 
doubtless  lend  expertise  to  their 
arguments,  and  are  to  be  considered  by 
the  Commission  in  its  decisionmaking 
under  section  19.  responsibilities 
assigned  by  statute  or  delegated  by  the 
President  to  the  Executive  Agencies 
cannot  supplant  the  responsibilities 
assigned  by  the  1920  Act  to  the 
Commission,  which  is  an  independent 
regulatory  agency.' 

As  CMA  points  out.  the  language  and 
structure  of  section  19  itself  is 
instructive  as  to  the  appropriate  division 
of  these  responsibilities.  CMA 
mistakenly  argues,  however,  that  section 
19  itself  requires  Presidential  action  to 
suspend  or  annul  a  Commission- 
promulgated  rule  under  section  19.*  The 


"  Reor^ianiZiilion  Plan  No.  7  of  1961  (75  Slat.  840. 
B4  Slat.  1036).  sections  101(b)  and  ia3(c). 

*  The  authority  of  the  President  lo 
"eslabhsh.  *   "   '  suspend,  modify,  or  annul  such 
rule  or  regulation  '  '   "."  died  by  CMA.  refer*  lo 
rules  affecting  shipping  in  the  foreign  trade 
promulgated  by  government  departments  or 
.igenries  olher  than  the  Commission  lo  which  the 
Commissu)n  objects,  as  provided  in  subsection  (2) 
of  section  19.  not  to  Commission  rules  promulgated 
under  section  19(1  )(b).  The  reference  to  subsection 
[::|  is  omitti  d  from  CMA's  quotation  of  the  statute. 


statute  makes  no  specific  provision  for 
Presidential  or  other  executive  agency 
action  in  connection  with  Commission 
rules  or  regulations  issued  under  section 
19(l)(b).  Section  19(3).  however, 
indicates  that  certain  disagreements 
among  government  agencies,  including 
the  Commission,  as  to  the  desirable 
content  of  regulations  affecting  shipping 
in  the  foreign  trades  may  be  brought  to 
the  President  for  resolution.  This 
procedure  is  limited  to  disputes 
regarding  Commission  request  for  or 
approval  of  regulations  affecting 
shipping  promulgated  by  other 
government  departments  or  agencies 
under  section  19(2).*  Absent  a  specific 
provision  similar  to  section  19(3).  it 
would  appear  that  the  President  has  no 
statutory  authority  to  set  aside  action  by 
an  independent  regulatory  agency 
specifically  authorized  by  statute.  This 
is  not  to  say.  however,  that  the 
Commission  would  not  as  a  policy 
matter  give  serious  and  deferrential 
consideration  to  a  request  by  the 
President  to  defer  or  withhold  section  19 
action  based  upon  consideration  of 
foreign  policy.  Commission  policy  in  this 
regard  is  reflected  in  the  regulation  cited 
above.  46  CFR  §  585.13.  in  which  the 
Commission  has  indicated  that  it  will 
accede  to  a  Presidential  request  to  delay 
or  cancel  section  19(l)(b)  "actions".* 

Thus,  we  conclude  that  no 
Presidentially  delegated  or  other 
statutory  authority  appears  to  reside  in 
the  Executive  Agencies  upon  which  they 
may  rely  to  require  the  suspension  of 
section  19(l)(b)  proceedings  before  the 
Commission. 

The  remaining  issues  raised  by  the 
Executive  Agencies'  Motion  involve  the 
balance  between  the  Commission's  duty 
to  deal  with  conditions  unfavorable  to 
shipping  under  section  19  and  the 
responsibilities  of  the  Department  of 
State  and  Transportation  in  establishing 
and  implementing  U.S.  maritime  trade 
policies  through  diplomatic  negotiations 
with  U.S.  trading  partners.  The 
Executive  Agencies  have  expressed 
their  desire  to  negotiate  improvements 


'  It  would  also  seem,  at  a  minimum,  that 
Commission  regulations  issued  under  section 
19(l)(b)  are  of  no  less  import  than  those  issued  by 
olher  agencies  under  section  19(2).  and  should  not 
be  subject  to  suspension  or  annulment  upon  any 
lesser  authority  than  that  of  the  President.  CMA's 
conclusion  may  therefore  be  consistent  with  the 
general  import  of  the  1920  Act  and  the 
Commission's  own  regulation  which  provides  that 
the  Commission  "shall "  postpone,  discontinue  or 
suspend  any  "actions  taken  by  it  under"  46  CFR 
Part  585  when  so  requested  by  the  President  [46 
cm  585.13). 

*  Although  the  language  is  less  than  ideally  clear, 
46  CFR  S81.13  is  intended  to  apply  only  to  final 
actions  of  the  Commission  under  section  19(1)(b) 
and  not  to  actions  involving  the  coinduct  of  any 
proceeding  itself. 


in  competitive  access  to  these  trades  in 
the  absence  of  Commission  findings  or 
sanctions,  although  they  believe  that  the 
trades  suffer  from  "economic  distortions 
and  a  lack  of  competitive  access  *  *  *" 

The  Commission  instituted  this 
proceeding  for  the  purpose  of 
determining  whether  the  recurrent 
problems  and  distruptions  in  these 
trades  were  the  result  of  laws,  decrees 
or  practices  of  the  Argentine  and 
Brazilian  governments,  and  whether 
such  conditions  are  "unfavorable  to 
shipping"  within  the  meaning  of  section 
19(l)(b).  With  all  due  deference  to  the 
functions  and  responsibilities  reposed  in 
the  Executive  Agencies,  our 
responsibilities  under  section  19{l)(b) 
would  not  appear  to  be  inconsistent 
with  these  funcations  and  purposes  but 
complementary  to  them. 

The  Commission  undertook  the 
unusual  step  of  initiating  an 
investigation  under  section  19  on  its 
own  motion  in  order  to  elicit  information 
from  a  broad  spectrum  of  interested 
parties  who  were  invited  to  participate 
by  public  notice,  and  hoped  to  elucidate 
through  this  proceeding  a  picture  of 
conditions  in  these  trades  and  the 
sources  of  those  conditions,  which 
would  form  the  basis  for  further  action. 
This  procedure  was,  in  itself,  a 
departure  from  the  past  Commission 
practice  of  initiating  section  19 
proceedings,  on  petition  or  on  its  own 
motion,  by  issuing  for  public  comment 
proposed  rules  to  meet  or  adjust 
allegedly  unfavorable  conditions.  It  was 
our  belief  that  such  a  proceeding  would 
permit  us  to  construct  an  informed 
picture  of  the  trades  which  would  be 
beneficial  to  the  Commission  in 
proposing  rules  to  meet  or  adjust  any 
unfavorable  conditions  found.  In  the 
context  of  the  announced  intentions  of 
the  Executive  Agencies,  such  a  picture 
of  current  trade  conditions  would,  it  is 
hoped,  be  equally  useful  in  pursuing 
their  responsibilities. 

It  appears,  however,  from  the  Motion 
of  the  Executive  Agencies  and  the 
responses  thereto,  that  the  existing 
proceeding  cannot,  as  it  is  presently 
structured,  achieve  these  goals.  Due 
perhaps  in  part  to  the  unavoidable 
impact  in  this  proceeding  of  the 
concurrent  filing  and  pursuit  by  A/S 
Ivarans  Rederi  (Ivarans)  of  its  own 
petition  for  relief  under  section  19,'  and 


'Subsequent  to  the  Commission's  determination 
to  institute  this  proceeding,  but  prior  to  the  issuance 
of  the  Order  of  Investigation,  a  petition  for  issuance 
of  rules  to  meet  or  adjust  conditions  unfavorable  to 
shipping  in  the  U.S./Argentina  trade  was  filed  by 
Ivarans.  a  Ihird-flag  carrier  in  that  trade.  That 
petition  was  treated  as  a  separate  matter  in  Docket 

Conlinued 
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the  identification  of  the  issues  und 
duplication  of  parties  in  these  two 
proceedings,  this  proceeding  assumed 
the  configuration  and  form  of  an 
adversary  quasi-adjudicatory 
proceeding.  It  has  become  particularly 
focused  upon  the  possibility  that  the 
outcome  will  be  final  rules  which 
impose  "sanctions"  upon  particular 
parties."  We  consider  these 
developments  an  unfortunate  product 
stemming  also,  perhaps,  from  the  quasi- 
'adjudicatory  language  upon  which  our 
Order  of  Investigation  was  modeled.  To 
the  extent  that  these  developments  were 
the  irritiants  which  motivated  the 
Executive  Agencies'  Motion  and  the 
responses  of  other  parties,  they  have 
been  (in  the  case  of  Ivarans'  petition)  or 
can  be  removed.  Their  removal  will, 
moreover,  facilitate  the  achievement  of 
the  Commission's  original  fact-finding 
purpose  in  instituting  this  investigation. 
Moreover,  although  a  number  of  parties 
have  filed  voluminous  factural 
presentations  and  arguments  already, 
without  reflecting  on  the  substance  of 
these  materials  which  are  not  before  us, 
we  are  not  convinced  that  the  record  in 
this  proceeding  is  either  complete  or 
adequate  to  our  original  purposes. 

In  hopes  of  yet  achieving  those  goals, 
to  some  useful  end,  we  propose  to 
restructure  and  continue  this 
proceeding.  The  discretion  to  structure 
the  proceeding  as  appropriate  has  been 
delegated  to  the  Presiding  Officer.  We 
think  that  discretion  is  appropriately  his. 
We  will,  however,  modify  the  Order  of 
Investigation  in  order  to  clarify  our 
purposes  in  instituting  and  continuing 
this  proceeding  and  to  assure  that  the 
quasi-legislative  nature  of  rulemaking 
generally  will  be  emphasized  in  further 
proceedings.  To  this  end.  the  active 
participation  of  Hearing  Counsel  in 


UMI 


No.  84-34.  Shippinit  Condilions  in  The  Unitett 
Slates ^Anttnlina  Trade.  Iv<trans  wilhdrpw  Ms 
polilion  on  April  26.  1965  bHsed  on  assurance  from 
Ihe  Government  of  Ar;(enliiin  thai  it  will  continue  to 
be  permilii-d  to  serve  Ihe  trade  without  joininH  the 
conferem  e  or  Ihe  northbound  pooling  .ifireemenl 
The  Commission  discontinued  Docket  No.  84-34  on 
May  13.  198.<> 

"The  Commission  staled  as  its  s<-c:ond  purpose  in 
this  proceeding  to  determine  what  rules  or 
regulations  would  appropriately  adjust  or  meet  any 
unfavorable  conditions  il  found  to  exist  Such  rules 
or  regulations  are  the  end  product  ordinarily 
envisioned  by  secliim  19.  In  view  of  the  present 
representations  of  the  Executive  Agencies  that  they 
intended  to  undertake  negotiations  with  the 
Governments  of  Argentina  and  Brazil  on  the  subject 
of  these  trade  conditions,  we  consider  it  extremely 
unlikely  that  a  need  for  Commision  proposed  rules 
will  emerge  from  any  future  proceeding  m  this 
Docket.  In  order  to  assure  that  Ihe  continuation  of 
this  pro<:eeding.  discussed  below,  will  lie  without 
Ihe  spectre  of  threat  previously  perceived  by  some 
of  Ihe  parties.  Ihe  Commission  will  expressly  amend 
Ihe  Order  of  Investigation  to  Ihe  issue  of 
appropriate  remedies. 


securing  broader  participation  of 
shippers  and  even  carriers  in  the 
proceeding  will  be  directed. •  The  use  of 
legislative  techniques  of  fact-finding, 
including  the  filing  of  written  comments, 
and  the  oral  presentation  of  evidence  if 
deemed  necessary  or  advisable  by  the 
Presiding  Officer  may  prove  most  useful 
in  compiling  a  record  which  will  enable 
him  to  form  a  clear  picture  of  the  trades 
and  the  degree  to  which  problems  and 
disruptions  in  them  result  from 
Government-imposed  cargo  reservation 
schemes  rather  than  historical 
competitive  forces.  While  it  is 
impossible  to  make  such  fine-tuned 
judgments  on  these  points  as  would 
emerge  in  a(?  adversary  proceeding 
involving  adjudication  of  questions  of 
Shipping  Act  violations  or  similar 
matters,  they  are  issues  to  which  the 
rulemaking  functions  and  procedures  of 
section  19  appear  particularly  apt." 

Conclusion 

On  the  basis  of  the  concerns 
discussed  above,  we  announce  herein 
our  intention  to  deny  the  Motion  of  the 
Executive  Agencies  and  direct  the 
Presiding  Officer  to  restructure  and 
continue  this  proceeding.  We  announce 
that  intention  herein,  rather  than  acting 
upon  il.  in  order  to  invite  the  comments 
and  suggestions  of  present  parties  to  the 
proceeding  and  members  of  the  public. 
Our  final  action  on  the  Motion  to 
Suspend  is.  therefore,  being  held  in 
abeyance. 

Therefore,  it  is  ordered.  That  any 
person  wishing  to  comment  upon  the 
matters  discussed  in  this  Notice,  or  to 
suggest  alternative  means  of  pursuing 
the  Commission  goals  outlined  above, 
file  such  comments  with  the  Acting 
Secretary  of  the  Commission  within  30 
days  of  publication  of  this  Notice  in  the 
Federal  Register. 

It  is  further  ordered.  That  the  Motion 
of  the  Executive  Agencies  to  Suspend 
the  Proceeding  is  held  in  abeyance 
pending  receipt  of  the  comments  invited 
above  and  further  order  of  the 
Commission. 


'  As  an  initial  step,  to  the  extent  that  Ihe 
Commission's  stuff  is  able  to  identify  shippers  who 
participate  in  these  trades,  as  well  as  earners  who 
now  serve  geographically  proximate  trades,  their 
participation  will  be  sought  through  direct  service  of 
this  notice  upon  them  by  Ihe  Acting  Secretary. 
Addilionally.  this  notice  shall  be  published  in  Ihe 
Federal  Regtsler  to  solicit  the  comments  of  any 
other  interested  parties. 

■"See  e.ji.  K.  Davis.  2  Administrative  Law  Treatise 
412-415  |2d  ed.  1979).  re:  "legislative  facts"  as 
distinguished  from  "adjudicative  facts  '  and  their 
distinct  purposes. 


By  the  Commission. 
Bruce  A.  Dombrowski, 

Acting  Secretary. 

jFR  Doc.  85-15105  Filed  6-21-85:  8:45  am| 

BILLIMG  COOC  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Anchor  Financial  Corp;  et  a!.; 
Applications  To  Engage  de  Novo  In 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Boards 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  12. 1985. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr..  Vice  President) 
701  East  Byrd  Street,  Richmond.  Virginia 
23261: 

1.  Anchor  Financial  Corporation. 
Myrtle  Beach,  South  Carolina:  to  engage 
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Cin  novo  through  its  subsidiary.  Anchor 
Automated  Services.  Inc.,  Myrtle  Beach, 
South  Carolina,  in  providing  data 
processing  services  of  a  financial, 
banking,  or  economic  nature  for  internal 
operations  of  the  holding  company  and 
for  the  general  public;  providing  courier 
services  relating  to  data  processing 
activities:  and  providing  management 
consulting  services  to  depository 
institutions. 

B.  Federal  Reserve  Bank  of  Dallas. 
(Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard  Street.  Dallas,  Texas 
75222: 

\.  New  Ulm  Financial  Corporation, 
New  Ulm.  Texas:  to  engage  de  novo 
through  its  subsidiary.  New  Ulm  Service 
Corporation.  New  Ulm.  Texas  .  in 
providing  others  with  data  processing 
and  data  transmission  services, 
facilities,  data  bases,  or  access  to  such 
services  or  data  bases. 

C.  Federal  Reserve  Bank  of  San 
Francisco.  (Harry  W.  Green.  Vice 
President)  101  Market  Street.  San 
Francisco.  California  94105: 

1.  Ventura  County  National  Bancorp, 
Oxnard.  Calfornia:  to  engage  de  novo 
through  its  subsidiary.  Ventura  County 
Management  Services  Co..  Inc..  Oxnard. 
California;  in  providing  data  processing 
services  with  respect  to  financial, 
banking  and  economic  data. 

Board  of  Governor*  of  the  Federal  Reserve 
System,  )une  18. 1985. 
lame*  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc  85-15084  filed  6-21-85;  8:45  am) 

BILLING  COOC  eZtO-OI-M 


Hartford  National  Corp.  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
section  225.14  of  the  Board's  Regulation 
Y  (12  CFR  225.14)  to  become  a  bank 
holding  company  or  to  acquire  a  bank  or 
bank  holding  company.  The  factors  that 
are  considered  in  acting  on  the 
applications  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 


written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  15. 
1985. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall.  Vice  President)  600 
Atlantic  Avenue.  Boston,  Massachusetts 
02106: 

1,  Hartford  National  Corporation. 
Hartford.  Connecticut:  to  acquire  100 
percent  of  the  voting  shares  of  The 
Seymour  Trust  Company.  Seymour. 
Connecticut. 

B.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett.  Vice  President)  33 
Liberty  Street.  New  York,  New  York 
10045: 

1.  Bankers  Trust  New  York 
Corporation,  New  York,  New  York;  to 
acquire  100  percent  of  the  voting  shares 
of  Bankers  "Trust  (Delaware), 
Wilmington,  Delaware. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Security  Bancorp  of  Tennessee, 
Inc.,  Halls.  'Tennessee;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  the 
following  banks:  Bank  of  Halls.  Halls. 
Tennessee;  Security  State  Bank. 
Newbern.  Tennessee;  and  Gates 
Banking  &  Trust  Company.  Gates. 
Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  18, 1985. 
James  McAfee. 

Associated  Secretary  of  the  Board. 
|FR  Doc.  85-15085  Filed  6-21-85:  8:45  am) 

BILUNG  CODE  621(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Meetings 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 


Meetings 

The  following  advisory  committee 
meetings  are  announced: 

Ear,  Nose,  and  Throat  Devices  Panel 

Date,  time,  and  place.  July  11  and  12,  9 
a.m..  Rm.  703A-727A.  200  Independence 
Avenue  SW.,  Washington,  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  July  11.  9  a.m.  to  10 
a.m.:  open  committee  discussion.  10  a.m. 
to  4:30  p.m.;  closed  committee 
deliberations,  July  12.  9  a.m.  to  10  a.m.: 
open  committee  discussion,  10  a.m.  to 
4:30  p.m.;  Lillian  Yin.  Center  for  Devices 
and  Radiological  Health  (HFZ^70). 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910, 
301-427-7555. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  and  makes 
recommendations  for  their  regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  July  1.  and  submit 
a  brief  statement  of  the  general  nature 
of  the  evidence  or  arguments  they  wish 
to  present,  the  names  and  addresses  of 
proposed  participants,  and  an  indication 
of  the  approximate  time  required  to 
make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  premarket 
approval  application  for  a  cochlear 
implant  system  and  a  draft  guideline  for 
the  preparation  of  premarket  approval 
applications  for  cochlear  implants. 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  or 
confidential  commercial  information 
pertaining  to  the  cochlear  implant 
system.  This  portion  of  the  meeting  will 
be  closed  to  permit  discussion  of  the 
information  (5  U.S.C.  552b(c)(4)). 

Ophthalmic  Devices  Panel 

Date,  time,  and  place.  July  15  and  16.  9 
a.m..  North  Auditorium.  Health  and 
Human  Services  Building.  330 
Independence  Ave.  SW.  (entrance  on  C 
St.),  Washington,  DC, 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  July  15,  9  a.m.  tc  10 
a.m.:  open  committee  discussion,  10  a.m. 
to  1  p.m.;  closed  committee 
deliberations,  2  p.m.  to  5  p.m.:  open 
public  hearing,  July  16.  9  a.m.  to  10  a.m.; 
open  committee  discussion.  10  a.m.  to  1 
p.m.;  closed  committee  deliberations,  2 
p.m.  to  3  p.m.;  open  committee 
discussion.  3  p.m.  to  5  p.m.;  Mary 
Elizabeth  Jacobs.  Center  for  Devices  and 
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Radiolugical  Health  (IIFZ-)6U).  Food 
find  Dnij;  Administration.  8757  Georgia 
Ave  ,  Silver  Spring.  MD  20910,  301-427- 
7320. 

Cvnrrul  hitution  of  the  committcp. 
The  commitire  reviews  and  evaluates 
availuMe  data  on  the  safety  and 
effectiveness  of  dev  ices  currently  in  use 
and  nitikes  recommendations  for  their 
rci^iilation.  The  committee  also  reviews 
data  on  now  devices  and  makes 
rt'commendations  regarding!  their  siifety 
iind  effectiveness  and  their  suitability 
for  marketing. 

A^'vnthi — Opi  n  pvh/ir  hearing'. 
Interested  persons  may  present  data, 
itifitrmation,  or  views,  orally  or  in 
writing,  on  issues  pending  l>efore  the 
I  ommittee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  )uly  1.  and  submit 
a  brief  statement  of  the  general  nature 
i)f  the  evidence  or  arguments  they  wish 
li>  present,  the  names  and  addresses  of 
proposed  participants,  and  an  indication 
of  the  approximate  time  required  to 
make  their  comments. 

Open  committee  discussion.  On  July 
15.  the  committee  will  discuss  general 
issues  relating  to  approvals  of 
premarket  approval  applications 
(PMAs)  for  intraocular  lenses  (lOLs) 
and  neod>  mium:yltrium-aluminuni- 
garnet  (NdTVAGI  lasers,  and  may 
discuss  specific  PMAs  for  these 
devices.  If  discussion  of  all  pertinent 
lOL  or  \d:YAG  laser  issues  is  not 
completed,  discussion  will  be  continued 
the  following  day.  On  July  IB.  the 
committee  will  discuss  PMAs  for 
contact  lenses  and  other  ophthalmic 
devices  and  requirements  for  P.MA 
approval. 

Cloarii  committee  Je/iboralions.  On 
July  15.  the  committee  will  review  trade 
secret  or  confidential  commercial 
information  regarding  PMAs  for  IOL"s 
and  NDrYAG  lasers.  On  July  16.  the 
committee  may  discuss  trade  secret  or 
confidential  ( ommercial  information 
relcv.int  to  PM.A's  for  contact  lenses  or 
other  ophthalmic  devices.  These 
portions  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C  ,552b(c)(4)). 

Ciixulalory  System  Devices  Panel 

Date.  time,  and  place.  July  26.  8:30 
a.m..  Rm.  703.'\.  200  Independence 
Avenue  SW..  Washington.  DC. 

Type  of  meeting;  and  contact  person. 
Open  public  hearing.  8:30  a.m.  to  9:30 
a.m.;  open  committee  discussion.  10  a.m. 
to  2  p.m.:  closed  committee 
deliberations.  2  p.m.  to  4  p.m.:  Keith 
Lusted.  Center  for  Devices  and 
Radiological  Health  (HF"Z-»50).  Food 
and  Drug  Administration.  8757  Georgia 


Ave..  Silver  Spring.  MD  20910.  301-427- 
7594. 

Genera/  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  medical  devices 
currently  in  use  and  makes 
recommendations  for  their  regulation. 

Afienda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
conmiittee.  Those  desirir-g  to  make 
formal  presentations  should  notify  the 
contact  person  before  July  19.  and 
submit  a  brief  statement  of  the  general 
nati;re  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  app.-oximafe  time 
required  to  mak?  their  comments. 

Open  conhnittcc  discussion.  The 
commi'tcf  will  discuss  a  PMA  for  a 
cardiac  paciniaker  system,  and  a  PMA 
for  a  transluminal  percutaneous 
angioplasty  catheter. 

Closed  committee  deliberations.  The 
committee  may  discuss  trade  secret  or 
confidential  commercial  information 
regarding  the  PMAs  listed  above.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c|(4)). 

Vaccines  and  Related  Biological 
Products  Advisory  Committee 

Date.  tune,  ui  d plure.  July  29.  and,  if 
necessary.  July  30.  8:30  a.m..  Building  29. 
Rm.  121.  8800  Rockville  Pike.  Bethesda. 
MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  July  29.  8:30  a.m.  to 
9:30  a.m..  unless  public  participation 
does  not  last  that  long:  closed  committee 
deliberations.  9:30  a.m.  to  3  p.m.;  open 
committee  discussion.  3  p.m.  to  5  p.m.; 
closed  committee  deliberations,  if 
necessary.  July  30.  8:30  a.m.  to  11:30 
a.m.;  Jack  Gerl/og.  Center  for  Drugs  and 
Biologies  (HF\-31).  Food  and  Drug 
Admmistration.  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-143-5455. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  vaccines  and  related 
biological  products  intended  for  use  in 
the  diagnosis,  prevention,  or  treatment 
of  human  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  The 
committee  will  review  the  status  of 
some  current  vaccine  issues. 


Closed  committee  deliberations.  The 
committee  will  review  trade  secret  or 
confidential  commercial  information 
relevant  to  pending  license  applications. 
This  portion  of  the  meeting  will  be 
closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing.  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  limes  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  le:ist  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairman 
determines  will  facilitate  the 
committees  work. 

Public  hearings  are  subject  to  FDA's 
guideline  concerning  the  policy  and 
procedures  for  electronic  media 
coverage  of  FDA's  public  administrative 
proceedings.  This  guideline  was 
published  in  the  Federal  Register  of 
April  13.  1984  (49  FR  14723).  These 
procedures  are  primarily  intended  to 
expedite  media  access  to  FDA's  public 
proceedings,  including  hearings  before  a 
public  advisory  committee  conducted 
pursuant  to  Part  14  of  the  agency's 
regulations.  Under  this  guideline, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
the  presentation  of  participants  at  a 
public  hearing.  Accordingly,  all 
interested  persons  are  directed  to  the 
guideline,  as  well  as  the  Federal 
Register  notice  announcing  issuance  of 
the  guideline,  for  a  more  complete 
explanation  of  the  guideline's  effect  on 
public  hearings. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 


Federal  Register  /  Vol.  50.  No.  121  /  Monday.  June  24.  1985  /  Notices 


26053 


presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairman's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

A  list  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Dockets 
Management  Branch  (HFA-305).  Rm.  4- 
62,  Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

The  Commissioner,  with  the 
concur:!  r,u(;  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA).  as 
amended  by  the  Government  in  the 
Sunshine  Act  (Pub.  L.  94-409).  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  nhall  be  closed  for 
the  shortest  possible  time,  consistent 
v\  ith  the  intent  of  the  cited  statutes. 

The  FACA.  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
wh»TP  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
infcrniation  that  is  privileged  or 
ror.fiilenlial:  information  of  a  perscmal 
n.itiire.  disclosure  of  which  would  he  a 
clfiirly  unwarranted  invasion  of 
pcrsiiinl  privacy;  mtestigatory  files 
compiled  for  law  rnfirr  emeni  purposes; 
inforniafion  the  p.-  .'a.iture  disclosure  of 


whitti  would  be  like 
fru'lrate  implement. 
:i>;.;iiry  action:  ;<nd 


y  to  signific.intly 
!ion  of  a  proposed 
liurmation  in 


ct;r?:nn  other  irf.f.Hiv  I's  not  generally 

!"'"vvi'  lo  FDA  rri.il  i;is. 

les  of  puriii  ns  of  FDA  advisory 
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imni-y  action;  levien'  of  trade  seciots 
jnd  conf'df.-nlial  r.on  mercial  or  financial 
li'fjrmation  suhniil!<  d  to  the  agerscy; 
ronsideration  of  matters  involving 
investigatory  files  ccmpiled  for  low 
enforcement  purpose  s;  and  review  of 


matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA. 
as  amended;  and.  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92^63.  86  Stat.' 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

D.itfi(J:  June  15.  198.5. 
Frank  E.  Yuung, 

Cnmwiiisionei  of  Food  uiui  Drugs. 

|FR  Doc  «5-15(:'68  Filed  6-21-85:  8:45  dm) 

BILLING  CODE  4160-01-M 


Public  Health  Service 

Centers  for  Disease  Control; 
Statement  of  Organization.  Functions, 
and  Delegations  of  Authority 

Part  H.  Chapter  HC  (Ci;r,lers  for 
Disease  Control)  of  the  Statement  of 
Orgiinization.  pjnctions.  and 
Delegations  of  Authority  of  the 
Dopurlmt;nt  of  !K'ali!i  a'l  )  Human 
Services  (4.5  FK  (i777.::-b7:'7r>,  dated 
October  1 1  19(i().  ^nd  cur'  itted  at  45  FR 
fi'}296.  October  20, 19!i0.  iis  amended 
niost  recently  »it  4S  KH  son 3.  December 
?t>.  i',w;i.  is  .imt.nde;!  Ic>: 

1.  Rf'flecl  The  f<.''i()v\ir.>'    ■     ;  -ji's  in  the 
Oiiici'  of  Program  Sup!;oi;  ;.  .;..'.)■  (.i) 
Cuiisolidate  functions  of  thi?  t  or.  Jjuter 
SysL^ms  OOice  and  lerhnoioi^y  .dated 
ipioinMtiun  resouiccs  funtrliuns  in  the 
Cumnumii  aliens  anil  \!.  ■   ■  >  r.ifr.I 
A.oalyji.«  Gifice  (CMAOi    :;    .:i;ti  .wily 
<;tiice  auloiiirttion  and 
lolecommuniciitions.  into  a  iievvly 
established  Infonnalion  Resources 
M;;nag»;menf  Office  (1I(:A54);  (b) 
transfer  committee  manHgement  and 
persotmel  and  nonelectronic 
documentary  security  activities  from 
CMAO  to  the  Personnel  Management 


Office:  (c)  transfer  regulations  from 
CMAO  to  the  Office  of  Program 
Planning  and  Evaluation  (HCA4):  (d) 
change  the  name  of  CMAO  to  the 
Management  Analysis  and  Services 
Office  (HCA59);  and  (e)  transfer 
responsibility  for  the  physical  security 
of  the  CDC  Chamblee  and  Lawrenceville 
facilities  to  the  Office  of  Biosafety;  and 

2.  Revise  the  "Order  of  Succession  "  to 
place  the  officials  in  the  proper  order. 

Section  HC-B.  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

1.  Under  the  heading  0//";ce  o/" 
Program  Support  (HCAS).  in  item  (2). 
change  the  word  computer  to 
information. 

2.  Delete  in  its  entirety  the  heading 
and  statement  for  the  Computer  Systems 
Office  (HCA51). 

3.  Under  the  heading  Engineering 
Services  Office  (HCA52).  delete  item  (5) 
and  renumber  items  (6)  and  (7)  as  items 
(5)  and  (6). 

4.  After  the  heading  and  sfatement  for 
the  Financial  Management  Office 
(HCA53J.  add  the  following: 

Information  Resources  Management 
Office  IHCA54).  (1)  Develops  and 
coordinates  CDC-wide  plans  and 
budgets  for  the  management  of 
information  technology  and  seviccs. 
including  data  processing,  office 
automation,  and  telecommunications;  (2) 
develops  and  recommends  policies  and 
procedures  relating  to  information  , 

resource  management  and  support 
services;  (3)  provides  leadership  in  the 
implementation  of  policies  and 
procedures  to  promote  improved 
information  management  practices 
throughout  CDC;  (4)  coordinates, 
manages,  and  administers  CDC-wide 
integrated  ADP.  office  automation,  and 
lelecommunicfiiions  networks;  (5) 
Identifies  CDC-wide  information  needs, 
and  develop.s  ot  stimulates  the 
development  o'^  creative  solutions  to 
these  needs  fc;  designs,  develops, 
catalogs,  and  m.inagfts  data  ba.^es. 
incliidifig  acquisition  am!  u-.e  of  external 
data  bases.  ai'.S  inform.ition  systems 
supporting  CUC-wiJe  functions:  (7) 
maintains  stale  ot-the  art  expertise  in 
information  science  and  technology  to 
promote  the  efficent  and  elfective 
conduct  of  the  CHE  mission;  (8)  provides 
consultation,  technical  advice  and 
.issistanre.  and  training  in  ;he  selection 
and  use  ofequipnuipt.  system,  and 
services  to  pra:ess  information;  (^) 
manages  all  centralized  data  and  word 
processing,  voice,  and  d^ia 
commur.ications  facilities;  (lO)  develops 
and  coordinates  the  implementation  of 
automated  inform.ation  systems  security 
program;  (11)  maintains  liasion  with 


26054 


Federal  Register  /  Vol.  50.  No.  121  /  Monday,  |une  24.  1985  /  Notices 


HHS.  PHS.  and  other  Federal  ajicncies 
on  irilormdtion  resource  management 
arlivities. 

5.  Under  the  heading  Personnel 
Manascn'ont  Office  (HCAST).  add  after 
ift-m  (M):  (10)  coordinates  committee 
management  activities:  (11)  conducts 
personnel  iimi  PoneNjctronic 
ducvumcntary  security  programs. 

6.  Change  the  name  of  the 
Commiinicattons  and  Management 
Analysis  Office  (HCA3P)  to 
Management  Analysis  and  Sen  ices 
Office  IHCA591  and  delete  from  Item: 
(1)  The  words  Committee  management, 
communications,  office  automation, 
personnel  and  documentary  security, 
and  regulations. 

7.  Under  the  heading  Office  of 
Biosafely  (HCAl).  in  item  (3).  change 
the  words  safety  programs  to  safety  and 
physical  security  programs. 

8.  Under  the  heading  Office  of 
Program  Planning  and  Evaluation 
(IICA4).  add  after  item  (7):  (8) 
coordinates  the  development  and  review 
of  regulatory  documents  and 
congressional  reports. 

Section  HC-C.  Order  of  Succession. 
After  the  first  sentence,  delete  the  listing 
of  officials  and  substitute  the  following: 
(1)  Deputy  Director.  (2)  Assistant 
Director/Washington,  (3)  Assistant 
Director  for  Public  Health  Practice,  (4) 
Assistant  Director  for  Science.  (5) 
Assistant  Director  for  Management.  (6) 
Assistant  Director  for  International 
Health.  (7)  Director,  Oifice  of  Program 
Support. 

l)..led:  June  3.  1985. 
James  O.  Mason. 

Actinfi  AsFistonl  Secrftary  for  /iea/'h. 
ire  Doc.  85-15127  Filed  8-21-«5:  8:45  dm) 
BILUNG  CODE  4IS0-IS-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

IAA-8446-A2I 

Alaska  Native  Claims  Selection; 
Chenega  Corp. 

In  accordance  with  Departmental 
regulation  43  CVR  2650.7(d).  notice  is 
hereby  gi\en  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18. 1971 
(ANCSA).  43  U.S.C.  1601. 1613.  will  be 
issued  to  The  Chenega  Corporation  for 
approximately'6.064  acres.  The  lands 
involved  are  in  the  vicinity  of  Chenega. 

Seward  Meridian.  Alaska  (Partially 
Surveyed) 

T.  3  N..  R.  7  E. 
T.  1  N..  R.  10  E. 
T.  1  S..  R.  8  E. 


A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks,  in  the  Cordova 
Times.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Man.igement,  Alaska  State  Office. 
701  C  Street.  Box  13.  Anchorage,  Alaska 
99513.  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  July  24. 1985  to 
file  an  appeal.  However,  parties 
receiving  ser\  ice  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management. 
Division  of  Conveyance  Management 
(960).  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart  E 
(1983)  (as  amended.  49  FR  6371. 
February  21. 1964)  shall  be  deemed  to 
have  waived  their  rights. 
Barbara  A.  Lange. 

Section  Chief.  Branch  ofAMCSA 
Adiudication. 

|FR  Doc.  85-15132  Filed  6-21-85:  8:45  am) 
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IAA-118281 

Alaska  Native  Claims  Selection;  Cook 
Inlet  Region,  inc. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  sec. 
14(h)(1)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971 
(ANCSA),  43  U.S.C.  1601, 1613(h).  will 
be  issued  to  Cook  Inlet  Region.  Inc.,  for 
7.5  acres.  The  lands  involved  are 
approximately  14  miles  south  of 
Talkeetna.  Alaska,  in  the  vicinity  of 
Montana  Creek,  in  T.  23  N.,  R.  4  W.. 
Seward  Meridian.  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Times.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management,  Alaska  State  Office. 
701  C  Street,  Box  13,  Anchorage.  Alaska 
99513.  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  July  24. 1985  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management. 
Division  of  Conveyance  Management 
(960).  address  identiHed  above,  where 


the  requirements  for  filing  an  appeal  can 

be  obtained.  Parties  who  do  not  file  an 

appeal  in  accordance  with  the 

requirements  of  43  CFR  Part  4.  Subpart 

E,  shall  be  deemed  to  have  waived  their 

rights. 

Olivia  Short, 

Set  tun  Chief.  Branch  of.WCSA 

Ad;iiil!yation. 

(I'R  Doc.  85-15133  Filed  6-21-85.  845  am) 

BILLING  COOC  4310-JA-M 


Minerals  Management  Service 

Central  and  Western  Gulf  of  Mexico 
Lease  Sales  (April  and  August  1987) 
Call  for  Information  and  Nominations 
and  Intent  To  Prepare  an 
Environmental  Impact  Statement 

Call  for  Information  and  Nominations 

Purpose  of  Call 

The  purpose  of  the  Call  is  to  assist  the 
Secretary  of  the  Interior  in  carrying  out 
his  responsibilities  under  the  Outer 
Continental  Shelf  Lands  Act  (OCSLA) 
(43  U.S.C.  1331-1343).  as  amended  (92 
Stat.  629),  and  regulations  appearing  at 
30  CFR  256.23  with  regard  to  proposed 
OCS  Lease  Sale  110  in  the  Central  Gulf 
of  Mexico  and  an  unnumbered  Western 
Gulf  of  Mexico  Sale,  tentatively 
scheduled  for  April  and  August  1987, 
respectively. 

The  proposed  unnumbered  lease  sale 
in  the  Western  Gulf  of  Mexico.  August 
1987.  is  identified  in  the  Draft  Proposed 
5-Year  OCS  Oil  and  Gas  Leasing 
Program  for  Mid-1986  through  Mid-1991, 
which  appeared  in  the  Federal  Register 
at  50  FR  11589  on  March  22, 1985. 

This  initial  information-gathering  step 
is  important  for  ensuring  that  all 
interests  and  concerns  are 
communicated  to  the  Department  of  the 
Interior  (DOI)  for  future  decision  points 
in  the  leasing  process.  It  should  be 
recognized  that  this  Notice  does  not 
indicate  a  preliminary  decision  to  lease 
in  the  areas  described  below. 

Information  submitted  in  response  to 
this  Call  will  be  used  for  several 
purposes.  First,  responses  will  be  used 
to  identify  the  areas  of  potential  for  oil 
and  gas  development.  Second, 
comments  on  possible  environmental 
effects  and  use  conflicts  will  be  used  in 
the  analysis  of  environmental  conditions 
in  and  near  the  Call  area.  Together  these 
two  considerations  will  allow  a 
preliminary  determination  of  the 
potential  advantages  and  disadvantages 
of  oil  and  gas  exploration  and 
development  to  the  region  and  the 
Nation.  Thus,  it  may  be  possible  to  make 
key  decisions  in  connection  with  the 
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next  step  in  the  planning  process — Area 
liicniificdiion — to  resolve  conflicts  by 
deleting  areas  where  there  is  sufficient 
infoimiilion  to  justify  that  action. 
However,  the  Area  Identification 
represents  only  a  preliminary  step  to 
select  the  area  to  be  analyzed  in  the 
environm(intal  impact  statement  (EIS). 
The  Area  Identification  is  scheduled  for 
September  1985. 

A  third  purpose  for  this  Notice  is  to 
use  the  comments  collected  to  initiate 
scoping  of  the  EIS.  which  may  include 
public  meetings,  and  to  identify  and 
analyze  alternatives  to  the  proposed 
action.  A  Notice  of  Intent  on  scopins?  is 
located  la'er  in  this  document,  fourth, 
comments  may  be  used  in  developing 
lease  ti-rms  and  conditions  to  assure 
safe  offshore  operations.  Fifth, 
cjmmcnlb  may  be  used  in  understanding 
and  cun.siilering  ways  to  avoid  or 
mitigale  potential  conflicts  between 
offshore  oil  and  gas  activities  and 
existing  coastal  zone  management 
programs. 

Dt'S(  riptiiin  of  Area 

1  he  general  area  o  this  Call  covers 
the  Central  and  Western  portions  of  the 
Cuif  of  Mexico  between  approximately 
8H°  W.  longitude  on  the  east  and 
.ipproximately  97°  W.  longitude  on  the 
west  and  extends  from  the  Federal-State 
boundary  seaward  to  approximately  26° 
N  latitude.  The  entire  Call  area  is 
offshor(!  Texas,  Louisiana,  Mississippi, 
and  Alabama.  This  area  is  divided  into 
two  planning  areas  for  indiv  idual  lease 
sales:  the  Central  Gulf  of  Mexico;  and 
the  Western  Gulf  of  Mexico. 

The  Central  Gulf  of  Mexico  planning 
aro.J  is  bounded  on  tfce  east  by 
approximately  88*  W.  latitude,  thence 
east  to  approximately  92°  W.  longitude. 
Its  western  boundary  begins  at  the 
offshore  boundary  between  Texas  and 
Louisiana  and  proceeds  southeasterly  to 
approximately  28*  N.  latitude,  and 
Ihence  south  to  approximately  26*  N. 
latitude.  The  northern  part  of  the  area  is 
bounded  by  the  Fedoral-State  boundary 
offshore  Louisiana.  Mississippi,  and 
Alabama.  The  area  extends  south  to 
approximately  26°  N.  latitude.  All  blocks 
in  water  depths  greater  than  2,400 
nu'teis  were  deferred  from  Central  Gulf 
S.ile  98  held  in  May  1985.  Commenters 
are  asked  to  reexamine  this  area  and 
provide  their  views  as  to  whether  these 
blocks  should  be  given  further 
consitli*ration  or  should  be  deleted  from 
Sale  110  at  the  Area  lilentification  stage. 
Any  new  information  as  to  resource 
potential,  technology,  and  other  factors 
relevant  to  this  deepwater  area  deferred 
at  Sale  98  would  be  most  useful. 

The  Western  Gulf  of  Mexico  planning 
area  is  bounded  on  the  west  and  north 


by  the  Federal-State  boundary  and  on 
the  east  by  the  Central  Gulf  of  Mexico 
planning  area.  The  area  extends  south 
to  approximately  26°  N.  latitude.  Two 
blocks  in  the  Flower  Garden  Banks 
(Blocks  A-375  and  A-398.  High  Island 
Area.  East  Addition.  South  Extension) 
are  excluded  from  this  Call.  Also 
excluded  at  this  time  are  123  blocks  in 
the  immediate  vicinity  of  the  provisional 
maritime  boundary  between  the  United 
States  and  Mexico.  Commenters  are 
asked  to  examine  whether  blocks  in 
water  depths  greater  than  2.400  meters 
in  the  Western  Gulf  should  be  deleted  at 
the  Area  Identification  stage. 

The  following  list  comprises  the 
Leasing  Maps  and  the  OCS  Official 
Protraction  Diagrams  used  in  identifying 
this  Call  area.  These  maps  and  diagrams 
may  be  purchased  from  the  Regional 
Director,  Gulf  of  Mexico  Region. 

1.  Central  Gulf  ot  Mexico 

Leasing  Maps.  Outer  Continental 
Shelf  Leasing  Maps — Louisiana  Nos.  1 
through  12.  This  set  of  30  maps  sells  for 
$17.00. 

Outer  Continental  Shelf  Official 
Protraction  Diagrams 

These  diagrams  sell  for  $2.00  each— 
NH  15-12    Ewing  Bank  (approved 

December  2. 1976) 
Nl  1 16--1    Mobile  (approved  April  19. 

1983) 
NH  16-7    Viosca  Knoll  (approved 

December  2. 1976) 
NH  16-10    Mississippi  Canyon 

(approved  December  2, 1976) 
NH  1.5-3     Green  Canyon  (approved 

December  2. 1976) 
NH  15-6    Walker  Ridge  (approved 

December  2,  1976) 
NH  16-1     Atwater  Valley  (approved 

November  10, 1983) 
NH  16-4     (No  Name)  (approved 

December  2, 1976) 

2.  Western  Gulf  of  Mexico 

Leasing  Maps.  Outer  Continental 
Shelf  Leasing  Maps — South  Texas  Nos. 
1  throu,oh  4.  This  set  of  seven  maps  sells 
for  $5.00 

Outer  Continental  Shelf  Leasing 
Maps — East  Texas  Nos.  5  through  8. 
This  set  of  nine  maps  sells  for  $7.00. 

Outer  Continental  Shelf  Official 
Protection  Diagrams 

These  diagrams  sell  for  $2.00  each— 
NG  14-3     Corpus  Chiisti  (approved 

January  27,  1976) 
NG  14-6    Port  Isabel  (approved 

January  27, 1976) 
NG  15-1     East  Breaks  (approved 

January  27, 1976) 
NG  15-2    Garden  Banks  (approved 

December  2. 1976) 


NG  15-4    Alaminos  Canyon 

(approved  March  26. 1976) 
NG15-5    Keathley  Canyon 

(approved  December  2, 1976) 

Instructions  on  Call 

A  map  specific  to  this  event 
delineates  the  Call  area  and  shows  the 
area  identified  by  the  Minerals 
Management  Service  (MMS)  as  having 
potential  for  the  discovery  of 
accumulations  of  oil  and  gas. 
Respondents  are  requested  to  nominate 
and  comment  on  any  or  all  of  the 
Federal  acreage  within  the  boundaries 
of  the  Call  area  that  they  wish  to  have 
included  in  the  1987  Central  and 
Western  Gulf  of  Mexico  lease  sales. 
Boundaries  of  the  Call  area  are  shown 
on  the  small  scale  map  at  the  end  of  this 
Notice  and  are  shown  in  greater  detail 
on  the  Call  for  Information  Map 
available  free  from  the  Public 
Information  Unit,  Gulf  of  Mexico  Region. 
MMS,  Post  Office  Box  7944.  3301  N. 
Causewayfllvd.,  Metairie,  Louisiana 
70010,  or  by  telephone  (504)  838-0755  or 
838-0765.  Although  nominations  are 
considered  to  be  privileged  and 
proprietary  information,  the  names  of 
persons  or  entities  submitting 
nominations  or  submitting  comments 
v.?ill  be  of  public  record.  Those 
submitting  nominations  are  required  to 
do  so  on  the  Call  map.  Nominations 
should  be  shown  by  outlining  along 
block  lines. 

Respondents  should  rank  nominated 
areas  according  to  priority  of  their 
interest  (e.g.,  priority  1  (high),  2,  or  3). 
Nominated  areas  on  which  respondents 
have  not  indicated  priorities  will  be 
considered  priority  3.  The  telephone 
number  and  name  of  a  person  to  contact 
in  the  respondent's  organization  for 
additional  information  should  be 
includ/d.  Information  concerning  both 
location  and  priority  of  interest 
submitted  by  individual  companies  will 
be  held  proprietary  and  will  be  used  as 
a  criterion  in  determining  the  areas  to  be 
analyzed  in  the  EIS.  In  addition  to  the 
blocks  nominated  by  respondents, 
further  consideration  of  areas  for 
analysis  in  the  EIS  will  be  based  on 
hydrocarbon  potential  and 
environmental,  economic,  and  multiple- 
use  conditions. 

Comments  are  requested  on  the 
technology  presently  available  or 
anticipated  for  exploration  and 
development  operations  in  deepwater 
areas. 

Comments  are  sought  from  all 
interested  parties  about  particular 
geological,  environmental,  biologicaL 
archaeological,  or  socioeconomic 
conditions  or  conflicts,  or  other 
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information  which  might  bear  upon  the 
potential  leasing  and  development  of 
particular  areas.  Comments  are  also 
sought  on  possible  conflicts  between 
future  OCS  oil  and  gas  activities  that 
may  result  from  the  proposed  sales  and 
State  coastal  zone  management 
programs  (CMP's).  If  possible,  these 
comments  should  identify  specific  CMP 
policies  of  concern,  the  nature  of  the 
conflict  foreseen,  and  steps  that  the 
MMS  could  take  to  avoid  or  mitigate  the 
potential  conflict.  Comments  may  either 
be  in  the  terms  of  broad  areas  or 
restricted  to  particular  blocks  of 
concern.  Those  submitting  comments    • 
are  requested  to  outlineyhe  subject  area 
on  the  Call  map. 

Nominations  and  comments  must  be 
received  no  later  than  45  days  following 
publication  of  this  document  in  the 
Federal  Register  in  envelopes  labeled 
"Nominations  for  proposed  1987  lease 
sales  in  the  Central  and  Western  Gulf  of 
Mexico"  or  "Comments  on  the  Call  for 
Information  and  Nominations  for  the 
proposed  1987  lease  sales  in  the  Central 
and  Western  Gulf  of  Mexico."  as 
appropriate. 

The  original  Call  map  and 
nominations  and/or  comments  must  be 
submitted  to  the  Regional  Supervisor, 
Leasing  and  Environment,  Gulf  of 
Mexico  Region,  at  the  address  stated 
above  under  "Instructions  on  Call."  One 
copy  of  the  Call  map  showing 
nominations  and  any  comments  should 
also  be  sent  to  the  Chief,  Offshore 
Leasing  Management  Division.  MMS 
Mail  Stop  645  Room  2523.  DOI.  IBth  and 
C  Streets,  N.W.,  Washington,  D.C.  20240. 
Hand  delivirios  in  the  Washington.  D.C. 
area  may  be  made  to  the  Chief.  Offshore 
Leasing  Management  Division.  Room 
2523.  at  the  Washington  address. 

Tentative  Schedule 

Final  delineation  of  the  area  for 
possible  leasing  will  be  made  at  a  later 
dale  only  after  compliance  with 
established  departmental  procedures,  all 
requirements  of  the  National 
Environment  jI  Policy  Act  of  1969  (40 
CFR  1501.7).  and  the  OCSLA,  as 
amended.  A  final  Notice  of  Sale  for  each 
sale  will  be  published  in  the  Federal 
Register  dct;:ilin3  ..ri-as  to  be  offered  for 
competitive  bidding,  stating  the  terms 
and  conditions  for  leasing  and 
announcing  the  location,  date,  and  time 
bids  will  be  received  and  opened. 

The  following  is  a  list  of  tentative 
milestones  which  will  precede  these 
sales,  proposed  for  April  and  August 
1987: 
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Existing  Information 

Information  already  available 
includes  that  gathered  during  tKe  EIS 
process  for  the  5-Year  OCS  Oil  and  Gas 
Leasing  Program.  In  addition,  comments 
previously  received  by  the  DOI  from 
State  and  local  governments,  other 
Federal  Agencies,  environmental  groups, 
and  the  oil  and  gas  industry  concerning 
past  OCS  actions  will  be  used.  The 
following  is  a  list  of  other  information 
which  will  be  available  to  DOI  for 
consideration  regarding  the  proposed 
1987  OCS  Lease  Sales  in  the  Gulf  of 
Mexico. 

Gulf  of  Mexico  Indexes  and  Reports 

1.  Gulf  of  Mexico  Index,  December 
1980  through  August  1982.  prcp.irud  by 
MMS. 

2.  Gulf  of  Mexico  Index.  September 
1982  through  July  1983,  prepared  by 
MMS. 

3.  Gulf  of  Mexico  Summary  Report, 
September  1983.  prepared  by  MMS. 

4.  (.eology  Report,  Central  Gulf  of 
Mexico,  December  1984.  prepared  by 
M.MS. 

5.  Geology  Report,  Western  Gulf  of 
Mexico,  March  1985,  prepared  by  MMS. 

Environmental  Studies  Program 
Information  in  the  Central  and  Western 
Gulf  of  Mexico 

The  DOI  initiated  studies  in  these 
areas  in  1973.  The  emphasis,  including 
continuing  studies,  has  been  on 
geological  mapping.  environmcnt;il 
characterization  of  biological  sensitive 
habitats,  physical  oceanography,  ocean 
circulation  modeling,  and  ecological 
effects  of  oil  and  gas  activities.  These 
studies  will  provide  useful  information 
for  a  number  of  environmental  issues, 
including  topographic  features, 
decpwater  biological  communities  on 
the  continental  slope,  and  coastal 
wetland  habitat. 

Major  completed  studies  for  which 
final  reports  are  available  include: 

•  marine  geology  and  geohazards 
evaluations  in  the  northwestern  Gulf  of 
Mexico; 


fi  environmental  baseline  studies  for 
the  South  Texas  OCS: 

•  the  biological,  geological,  and 
physical  dynamics  of  numerous 
submarine  banks  and  reefs,  including 
the  Flower  Garden  Banks: 

ecological  investigations  of 
petroleum  production  platforms  in  the 
Central  Gulf  of  Mexico: 

•  environmental  and  socioeconomic 
impacts  of  the  IX TOC  oil  spill: 

•  ecological  characterizations  of  the 
coastal  zone  in  the  Mississippi  Dt^llaic 
Plain,  which  include  a  description  of 
important  wetland  resources  in  the 
Central  Gulf  of  Mexico:  and  ' 

•  distribution  and  abundani:e  of 
endangered  species. 

A  complete  listing  and  ordering 
information  for  available  study  reports 
can  be  obtained  from  the  Gulf  of  Mexico 
Regional  Office  at  the  address  stated 
under  "Instructions  on  Call"  or  by 
telephone  at  (504)  838-0755  or  838-0rti,">, 
Public  Information  Unit.  The  reports 
may  also  be  ordered  for  a  fee  direi:tly 
from  the  National  Technical  Information 
Service  by  calling  (7t)3)  487-»fj50.  The 
mailing  address  is  U.S.  Department  of 
Commerce,  National  Technical 
Information  service,  5285  Port  Royal 
Road.  Springfield,  Virginia  22161. 

In  addition,  a  program  status  report 
for  continuing  studies  in  this  area  can  be 
obtained  from  the  Chief,  Environmental 
Studies  Section,  Gulf  of  .Mexico  Regional 
Office  at  the  addn-ss  stated  und»'r 
"Instructions  on  Call'  or  by  telephone  at 
(504)  838-0(}96. 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement 

Purpose  of  Notice  of  Intent 

Pursuant  to  the  regulation 
implementing  the  procedural  provision 
of  the  National  Environmental  Policy 
Act  of  1969  (40  CFR  1501.7),  the  MMS  is 
announcing  its  intent  to  prepare  an  E!IS 
regarding  the  oil  and  gas  leasing 
proposals  known  as  SaU;  110  in  the 
C(Mitral  Gulf  of  Mexico  and  an 
unnumbered  Western  Gulf  of  .Mexico 
sale.  The  Notice  of  Intent  also  serves  to 
announ<;e  the  scoping  process  which 
will  be  followed  for  the  EIS.  The  S(.opinH 
process  is  intt-nded  to  involve  Fuch.Tiil, 
State,  and  local  governments  and  other 
interested  parties  in  aiding  the  MMS  in 
determining  the  significant  issues  and 
alternatives  to  be  analyzed  in  the  EIS. 

The  FlIS  analysis  will  forus  on  the 
potential  environmental  effects  of 
leasing,  exploration,  and  develo|)ment  of 
the  blocks  included  in  the  area  defined 
in  the  Area  Identification  procedure  as 
the  proposed  area  of  'he  Fedcjral  action. 
Alternatives  to  the  proposals  whit.h  may 
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be  considered  are  to  delay  the  sale, 
cancel  the  sale,  or  modify  the  sale. 

Instructions  on  Notice  of  Intent 

Federal,  State,  and  local  governments 
and  other  interested  parties  are 
requested  to  send  their  written 
comments  on  the  scope  of  the  EIS, 
significant  issues  which  should  be 
addressed,  and  alternatives  which 


should  be  considered  to  the  Regional 
Supervisor.  Leasing  and  Environment, 
Gulf  of  Mexico  Region,  at  the  address 
stated  under  "Instructions  on  Call" 
above.  Comments  should  be  enclosed  in 
an  envelope  labeled  "Comments  on  the 
Notice  of  Intent  to  Prepare  an  EIS  on  the 
Proposed  1987  Lease  Sales  in  the 
Central  and  Western  Gulf  of  Mexico. 


Comments  are  due  no  later  than  July  24, 
1985. 

Dated:  June  18. 1985. 
Wm.  D.  Bettenberg. 

Director.  Minerals  Management  Service. 

].  Steven  Griles. 

Deputy  Assistant  Secretary,  Land  and 
Minerals  Management. 

BILUNQ  CODE  4310-MR-M 
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National  Park  Service 

Alaska  Region,  Subsistence  Resource 
Commission;  Meeting 

AGENCY:  National  Park  Service.  Alaska 
Rpgion.  Interior. 
action:  Subsistence  Resource 
Commission  Meeting. 

SUMMARY:  The  Alaska  Regional  Office 
of  the  National  Park  Service  announces 
a  forthcoming  meeting  of  the  Wrangell- 
St.  Elias  National  Park  Subsistence 
Resource  Commission.  The  following 
agenda  items  will  be  discussed: 

1.  Access  to  park  for  subsistence  uses. 

2.  Resident  zones. 

3.  Resources  (games  management)  a. 
Definition  of  "rural"  and  "local." 

4.  Draft  recommendations  to  Secretary 
of  the  Interior  and  Governor. 

5.  Agency  reports, 

6.  Discussion  of  correspondence 
received. 

DATES:  The  meeting  of  the  Wrangell-St. 
Elias  Subsistence  Resource  Commission 
will  be  held  at  the  Park  Headquarters  in 
Glennallen.  Alaska.  Mile  105  Richardson 
Highway,  August  1  and  2  commencing  at 
8:30  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Martin,  Superintendent, 
Wrangell-St.  Elias  National  Park  and 
Preserve,  P.O.  Box  29,  Glennallen. 
Alaska  99588. 

SUPPLEMENTARY  INFORMATION:  The 
Wrangell-St.  Elias  National  Park 
Subsistence  Resource  Commission  is 
authorized  under  Title  VIII,  section  808. 
of  the  Alaska  National  Interest  Lands 
Conservation  Act  Pub  L.  96-487. 

Dated:  June  12,  1965. 
M.V.  Finley. 

Acting  Regional  Director,  Alaska  Region. 
|FR  Doc  85-15163  Filed  ft-21-«5;  8:45  a.m.] 
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Lincoln  Home  National  Historic  SitQ; 
Insignis;  Prescription 

I  hereby  prescribe  the  Lincoln  Home 
National  Historic  Site  "Lincoln  Home" 
symbol,  which  is  depicted  below,  as  the 
official  Insignia  of  the  Lincoln  Home 
National  Historic  Site,  a  unit  of  the 
National  Park  System,  United  Stales 
Department  of  the  Interior. 

In  making  this  prescription,  I  give 
notice  that,  under  section  701  of  Title  18 
of  the  United  States  Code,  whoever 
manufactures,  sells,  or  possesses  any 
badge,  identification,  card,  or  other 
insignia  of  the  design  herein  prescribed, 
or  any  colorable  imitation  thereof,  or 
photographs,  prints,  or  in  any  other 
manner  makes  or  executes  any 
engraving,  photograph,  print,  or 


impression  in  the  likeness  of  any  such 
badge,  identification  card,  or  other 
insignia  or  any  colorable  imitation 
thereof,  except  as  authorized  under 
regulations  made  pursuant  to  law.  shall 
be  fined  not  more  than  S250  or 
imprisoned  no^more  than  six  months,  or 
both. 

Notice  is  given  that  in  order  to  prevent 
proliferation  of  the  distinctive  "Lincoln 
Home"  Insignia,  and  to  assure  against 
its  use  for  purposes  other  than 
identifying  site  buildings,  marking 
interpretive  exhibits,  and  informational 
literature  for  site  visitors,  and  those 
purposes  which,  in  the  determination  of 
the  National  Park  Service,  are  consistent 
with  the  purpose  for  which  the  historic 
site  was  established,  the  National  Park 
Service  will  proceed  to  secure 
trademark  registration  under  section 
1115  of  Title  15  of  the  United  States 
Code  for  the  Lincoln  Home  National 
Historic  Site  "Lincoln  Home"  Insignia. 

Dated:  June  14. 1985. 
Charles  H.  Odegaard, 

Regional  Director,  Midwest  Region. 


Indiana  Dunes  National  Lakeshore 
Insignia;  Prescription 

I  hereby  prescribe  the  Indiana  Dunes 
National  Lakeshore  logo  which  is 
depicted  below,  as  the  official  Insignia 
of  the  Indiana  Dunes  National 
Lakeshore,  a  unit  of  the  National  Park 
System,  United  States  Department  of  the 
Interior. 

In  making  this  prescription,  I  give 
notice  that,  under  section  701  of  Title  18 
of  the  United  States  Code,  whoever 
manufactures,  sells,  or  possesses  any 
badge,  identification  card,  or  other 
insignia  of  the  design  herein  prescribed, 
or  any  colorable  imitation  thereof,  or 
photographs,  prints,  or  in  any  other 
mani^pr  makes  or  executes  any 
engraving,  photograph,  print,  or 
impression  in  the  likeness  of  any  such 
badge,  identification  card,  or  other 
insignia  or  any  colorable  imitation 
thereof,  except  as  authorized  under 
regulations  made  pursuant  to  law,  shall 
be  fined  not  more  than  $250  or 
imprisoned  not  more  than  six  months,  or 
both. 

Notice  is  given  that  in  order  to  prevent 
proliferation  of  the  distinctive  logo,  and 
to  assure  against  its  use  for  purposes 
other  than  identifying  lakeshore 
boundaries,  marking  interpretive 
exhibits,  and  informational  literature  for 
lakeshore  visitors,  and  those  purposes 
which,  in  the  determination  of  the 
National  Park  Service,  are  consistent 
with  the  purpose  for  which  the 
lakeshore  was  established,  the  National 
Park  Service  will  proceed  to  secure 
trademark  registration  under  section 
1115  of  Title  15  of  the  United  States 
Code  for  the  Indiana  Dunes  National 
Lakeshore logo. 

Dated:  June  14. 1985. 
Charles  H.  Odegaard. 

Regional  Director.  Midwest  Region. 

Indiana  Dunes  National  Lakeshore  Logo 

{MD«A«ADUHES 

rvmOhAL  LAKESHORE 


|FR  Doc.  85-15162  Filed  6-21-85;  8:45  amj 
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INTERNATIONAL  TRADE 
COMMISSION 

{Investigations  Nos.  731-TA-192  and  194 

(Final)  I 

Oil  Country  Tubular  Goods  From  Brazil 
and  Mexico 

agency:  United  Slates  International 

ir.uii'  Commission. 

ACTION:  Termination  of  investigations. 

summary:  On  June  5. 1985.  the 
Commission  was  notified  by  the  United 
States  Department  of  Commerce  that, 
effective  May  31. 1985.  the  petitioners  in 
the  subject  investigations.  Lone  Star 
Steel  Co.  and  CF&I  Steel  Corp.. 
withdrew  the  antidumping  duty  petitions 
filed  by  them  on  |une  13. 1984. 
Accordingly,  pursuant  to  §  207.40(a)  of 
the  Commissions  Rules  of  Practice  and 
Procedure  (19  CFR  §  207.40(a)).  the 
following  investigations  are  terminated: 
Oil  Country  Tubular  Goods  from  Brazil 
and  Mexico  (investigations  Nos.  731- 
T.A-192  and  194  (Final)). 
EFFECTIVE  DATE:  June  5. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
V.ileru-  .Newkirlv  (202-523-0.339).  Office 
of  Investigations.  U.S.  International 
Traiie  Commission.  701  F.  Street.  NW.. 
Washington.  DC  20436. 

Authority:  These  investigdtions  nre  being 
tt>rmmiited  under  uulhorily  of  the  Tariff  .Act 
of  1930.  title  VII.  This  nolice  is  published 
pursudnt  to  §  207.40  of  the  Commisjiion's 
rules  ( 19  CFR  §  207  40). 

Issued:  |unc  18.  1985. 

By  order  of  the  Commission.       j 
Kenneth  R.  Mason.    .  A 

Secretary: 

jFR  Doc.  85-15065  Filed  6-21-85:  a45  am) 

BiUJNG  COOC  7020-03-M 


Request  for  Public  Comment  on 
Termination  of  Countervailing  Duty 
Investigation  Concerning  Certain 
Fasteners  From  Japan 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Request  for  comments  on 
proposed  termination  of  countervailing 
duty  investigation  under  section  104(b) 


of  the  Trade  Agreements  Act  of  1979. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Vera  Libeau.  Office  of 
Investigations,  telephone  202-523-0368. 

SUPPLEMENTARY  INFORMATION:  The 

Trade  Agreements  Act  of  1979, 
subsection  104(b)(1),  requires  the 
Commission  in  the  case  of  a 
countervailing  duty  order  issued  under 
section  303  of  the  Tariff  Act  of  1930. 
upon  the  request  of  a  government  or 
group  of  exporters  of  merchandise 
covered  by  the  order,  to  conduct  an 
investigation  to  determine  whether  an 
industry  in  the  United  States  would  be 
materially  injured,  or  threatened  with 
material  injyry.  or  whether  the 
establishment  of  such  industry  would  be 
materially  retarded,  if  the  order  were  to 
be  revoked.  On  November  15.  1982,  the 
Commission  received  a  request  from  the 
government  ot  japan  for  the  review  of 
the  countervailing  duty  orders  on 
fasteners  from  Japan  (T.D.  77-128  and 
T.D.  79-158).  Notices  of  the 
countervailing  duty  orders  were 
published  on  May  6.  1977.  and  June  4. 
1979.  in  the  Federal  Register  (42  FR 
23146  and  44  FR  31972). 

The  Commission  received  a  letter  on 
May  6. 1985,  from  the  Industrial 
Fasteners  Institute,  the  original 
petitioner  for  the  countervailing  duty 
orders,  stating  that  it  withdraws  its 
request  for  the  imposition  of 
countervailing  duties  under  the  above- 
referenced  countervailing  duty  orders. 

In  light  of  the  legislative  history  of 
section  704(a)  of  the  Tariff  Act  of  1930 
indicating  Congress"  expectation  that 
the  Commission  will  permit  public 
comment  prior  to  termination,  the 
Commission  requests  written  comments 
from  persons  concerning  the  proposed 
termination  of  the  investigation  on 
certain  fasteners  from  Japan.  These 
written  comments  must  be  filed  with  the 
Secretary  to  the  Commission  no  later 
than  30  days  after  publication  of  this 
notice  in  the  Federal  Register 

Issued:  June  18. 1985. 

By  order  of  the  Commission. 

Kenneth  R.  Mason. 

SecTPliiry. 

jFR  Doc.  85-15067  Filed  6-21-85;  8:45  am) 
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Termination  of  Countervailing  duty 
Investigations  Concerning  Float  Glass 
From  the  Federal  Republic  of  Germany 
and  trie  United  Kingdom 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Termination  of  countervailing 
duty  investigations  under  section 
104(b)(1)  of  the  Trade  Agreements  Act  of 
1979,  with  regard  to  float  glass  from  the 
Federal  Republic  of  Germany  and  the- 
United  Kingdom. 

EFFECTIVE  DATE:  June  17. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Vera  Libeau.  Office  of 
Investigations,  telephone  number  (202) 
523-0368. 

SUPPlfMENTARY  INFORMATION:  The 

Trade  Agreements  Act  of  1979, 
subsection  104(b)(1).  requires  the 
Commission  in  the  case  of  a 
countervailing  duly  order  issued  under 
section  303  of  the  tariff  Act  of  1930, 
upon  the  request  of  a  government  or 
group  of  exporters  of  merchandise 
covered  by  the  order,  to  conduct  an 
investigation  to  determine  whether  an 
industry  in  the  United  Stales  would  be 
materially  injured,  or  threatened  with 
material  injury,  or  whether  the 
establishment  of  such  an  industry  would 
be  materially  retarded,  if  the  order  were 
to  be  revoked.  On  December  27, 1982, 
the  Commission  received  requests  from 
counsel  for  exporters  of  float  glass  from 
the  Federal  Republic  of  Germany  and 
the  United  Kingdom  for  the  reviewing  of 
the  outstanding  countervailing  duty 
orders  on  float  glass  from  the  subject 
countries.  Notice  of  the  countervailing 
duty  orders  was  published  on  December 
27, 1982,  in  the  Federal  Register  (47  FR 
57549  and  47  FR  57550). 

On  March  29, 1985,  the  Commission 
was  notified  by  letter  that  ASG 
Industries,  Inc..  PPG  Industries.  Inc.. 
Libbey-Owens-Ford  Company,  and  CE 
Glass,  Inc.,  the  original  petitioners  for 
the  countervailing  duty  orders,  wished 
to  withdraw  their  request  for  the 
imposition  of  countervailing  duties 
under  the  above-referenced 
countervailing  duty  orders. 

While  there  is  no  provision  in  the 
Trade  Agreements  Act  of  1979,  or  in  its 
legislative  history,  permitting 
termination  of  a  transition  case 
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invostij^ation.  lerminatinn  of  a  properly 
instituted  counftTvailins  duty 
investijjation  is  permiltnd  under  section 
70  J(a)  of  the  Tariff  Act  of  1930.  That 
sciction  directs  the  Commission  to  solicit 
public  comment  prior  to  termination  and 
approve  such  termination  only  if  it  is  in 
the  public  interest.  Termination 
authority  is  explicit  in  cases  based  on 
newly  filed  countervailing  duty 
petitions:  it  is  implied  with  respect  to 
existinj?  countervailinj^  duty  orders. 

On  April  24.  1985  (fi*)  FR  16176),  the 
Commission  published  a  notice  in  the 
Federal  Register  requesting  public 
comment  by  May  24. 1985,  on  the 
proposed  termination  of  the  Commission 
investigations  on  float  glass  from  the 
Federal  Republic  of  Germany  and  the 
United  Kinj;dom.  No  adverse  comments 
were  received  in  response  to  the 
Commissi  m's  notice. 

The  Ccnirnissii.m  is  therefore 
tormin^.lu'f'  its  investigations  on  float 
glass  from  the  Federajl  Repubic  of 
Cit  rmany  and  the  Unjted  Kingdom.  The 
termination  of  these  ihvestigations  has 
the  same  effect  as  a  determination  that 
an  industry  in  the  United  States  would 
not  be  materially  injured,  or  threatened 
with  material  injury,  nor  would  the 
establishment  of  such  an  industry  be 
m.jterially  retarded   if  the  countervailing 
duty  orders  were  to  be  revoked. 

In  addition  to  publishing  its  Federal 
Rc^isfpf  notice,  the  Commission  is 
serving  a  copy  of  this  notice  on  all 
persons  who  have  written  the  agency  in 
connection  with  these  investigations 
and  is  also  notifying  the  Department  of 
Commerce  of  its  action. 

IsMifd:  June  18.  \\Hi^ 

f3.v  nrder  of  the  Coi^i mission 
K(..ineth  R.  Vl.i.vm, 

S.  (  ■■■Uiiy. 

\\-V.  Uur.  85-15«««i  Filed  S-21-85:  8:45  am) 

Pii.1  !SG  COOe  70^1-0;'-  M 


i>:ti;RSTATE  commerce 

.:/.i.;iSSION 
jDorl  -t  No  AB-6  (SL<lf261)I 


•  jton  Ko:tl'.f»f.( 


i-onmcr't  in  Lnvrenre  ar,d 


!  ..-ndr'ph  Count'es; 


R.3ilroad  Co.; 


AR:  Findings 


iiif  Commission  his  issued  a 
.  cTtificrite  autb;iriziiii»  Ihr  Uurling'un 
\nrth:»rn  R:^ilruad  C  impany  to  abandon 
its  n.l9-mileV.iii  limi  between  Waljwrt 
(n;iI;:post  4()J.28)  and  Poculiontas 
(milepost  41.'J.47)  in  I.,awrence  and 
Randolph  Counties.  AR.  The 
abandonment  certificate  will  become 
effective  30  days  after  this  publication 
unless  the  Commission  also  finds  that: 
(1)  A  financially  responsible  person  has 


offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  l)old  face  on 
the  lower  left-hand  corner  of  the 
envelope  containing  the  offer:  "Rail 
Section,  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rnil 
service  are  contained  in  49  U.S.C  HW05 
and  49  CFR  Part  11.52. 
lames  H.  Bayne. 
Socretury: 
|FR  Dor.  85-15092  I'iled  6-21  «.'.:  8:4:-)  rfir.] 
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I  Ex  Parte  No.  383  (Sub- 14)  I 

Intrastate  Rail  Rate  Authority; 
Michigan 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  Decision. 


SUMMARY:  The  Commission  grants  final 
certification  to  the  Michigan  Department 
of  Traiisport.ntion  under  49  Ij.S.C. 
11501(b)  to  regulate  intrastate  rail 
transportation,  subject  to  a  condition 
precedent  that  it  modify  its  standards 
and  procedures  as  noted  in  the  full 
decision. 

DATES:  If  the  necessary  changes  are 
mau".  neriification  will  begin  July  24, 
V.iCb. 

FOR  F'JiHTHER  INi^ORMATiON  CO^iTACT: 

Limis  L,  Gitomer,  (202)  275-7245. 

S'_r?'uF.ME?-.TARY  INFORMATION: 

AdJiti  :nai  iiiforr.iraion  is  .-oni.iined  in 
the  CcTiiinijsion  s  deci:-ion  To  pmchase 
H  rupy  ci  the  full  deiisiun  wi  i!e  io  T.S. 
l;;f.jRys!cms.  Inc..  Rouin  2-229  Jntt:ist:Hte 
C.     .  ..  r-.i  Ccin..ii!Ssion  Ouiidin:^. 
\v  ;    .:;   ;;ori.  DC  20-123  or  call  2;i9-43.'?7 
(DC  Mefr.jpplilan  Hrea)  ui  !o)!  f>ee  («00) 
424-5  ii<3. 

Heciripdrjane  12,  1985. 

By  &.•?  Commissioa.  Chair:-.ian  Taylor.  Vii:e 
Chairman  Cradison,  Commissioners  Slerrett. 
Andre.  Smimoris,  l.amboli'V  and  Slrenio. 
lames  It.  Bayne, 
Secretary. 

|FR  Doc.  8.'j-15090  Filed  6-21-85;  8:45  am] 
BiLUNG  CODE  7035-01-M 


I  Finance  Docket  No.  30661 1 

Pocono  Northeast  Railway,  Inc.; 
Exemption  From  49  U.S.C.  10901 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  F^xemption. 


summary:  The  Interstate  Commerce 
Commission  exempts  Pocono  .Northeast 
Railway,  Inc.,  from  the  requirements  of 
49  U.S.C.  10901  to  acquire  and  operate 
an  abandoned  18.76-mile  line  of 
Consolidated  Rail  CorpiTation  in 
Wayne  and  Ashland  Counties,  OH. 
DATES:  This  exemption  is  effective  on 
June  21,  1985.  Petitions  to  reopen  must 
be  filed  by  July  15,  1985, 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  .No.  30661  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423 

(2)  Petitioners  Representative:  .Mark  M. 
Sidman,  Suite  3,50, 1575  Eye  Street, 
NW..  Washington,  DC  20005 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer,  (202)-275-7245. 
SUPPLEMENTAL  INFORMATION:  Additional 
information  is  contained  in  the 
Commission's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to  T.S. 
InfoSystem^.  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  or  call  (B00)-424- 
5403. 

Decided:  [une  14. 1985. 

By  the  Commission.  Chairman  T.iylor,  Vice 
ChairmHn  Gnidison,  Commissioners  Slerrett, 
Andre,  Simmons,  Lambotey,  and  Strenio. 
lames  H.  Bayne, 
SociPlary. 

|FR  Due.  lJ5-15093-File<!  6-21-85;  8:45  amj 
B!LL.KG  CODE  r035-01-M 

!Ex  Parte  No.  2?0  (Sub-No  2)1 

Rr.;?road  Co^t  Recover/  Proccd jres; 
Aciiustment  Factor  and  Detiiton 

AOE^CY:  b)l<;r.sf:ite  Commerce 

Coiiiinlssicn. 

ACT'.ON:  .Notice  of  Approval  of  Rail  Cost 

Ad'ustmrnt  Factor  and  Decision. 


S'.'MVi/'BY:  The  Comm:55i;<n  has  d.^cided 
to  ai^provt  the  cost  index  fi!.  d  by  the 
Ahsociiition  Cif  American  Railroads 
(.A.\R)  under  the  procedures  of  Fx  Parte 
No.  290  (Sub -No.  2),  RoHroad  Cc^t 
Recovery  Procedures.  The  appiic-.tion  of 
the  index  provides  for  a  third  quarter 
19R5  Rail  Cost  Adjustment  Factor 
(RC-\F)  of  1.04G.  This  RCAF  shows  a 
decrease  of  .002  in  railroad  input  prices 
from,  the  second  quarter  1985  RCAF  of 
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1.042.  No  rate  actions  iire  onlt-red.  The 
Commission  h.is  also  rt  consitlored  its 
prr\ious  decision  in  this  proi:eedin>;  and 
conchided  that  the  comparison  of  the 
^    ■  ■         A  index  and  the  index 

■■  'i  usin.a  artuol  data  should 
continue  to  be  published  uith  each 
'.jii'iterly  notice  ;nd  decision. 
EFFECTIVE  DATE:  jiik  1.  IMRS. 
FOR  FURTHER  INFORMATION  CONTACT: 
kiiberf  L.  H.jsrk  (:;02)  2r,i-^)y.ia:  DuLglas 
Clalioway  (202)  275-7278. 
SUPPLEMENTARV  INFORMATION:  By 
il-.'f  ,,>h'n  soixt'd  I./nU'try  2.  ISari  (.'".)  FR 
t>7.  January  2. 198o)  vv»?  outhned  the 
procedures  for  the  calculation  of  the  all 
inclusive  indi-x  of  railroad  input  costs 
.mil  the  m.ethodology  for  the 
computation  of  the  RCAF.  These 
pro<  edurcs  replaced  an  interim 
niethod'jlogy  which  was  formerly  used. 
.\.\R  is  required  to  calculate  the 
forecasted  index  on  a  quarterly  basis 
and  submit  it  on  the  fifth  day  of  the  last 
month  of  each  calendar  quarter. 

We  have  reviewed  .■\.\Rs 
calculations  of  the  index  for  the  third 
quarter  of  1985  and  find  that,  with  one 
exception,  these  calculations  comply 
with  the  rules  contained  in  our  decision 
served  January  2.  1985.  These  rules  call 
for  the  lease  rental  portion  of  the 
ii*t)uipment  rents  component  of  the  index 
to  be  calculated  usinj;  actual  data.  AAR 
is  still  attempting  to  develop  a 
satisfactory  lease  rental  index  usiny 
actual  data.  Afti'r  a  review  of  AAR  s 
lease  rental  index  working  papers,  we 
believe  it  is  better  to  continue  using  the 
Producer  Price  Index  for  Industrial 
Commodities,  less  Fuel.  Power  and 
Related  ["roducts  as  a  surrogate  at  this 
time.  The  lease  rental  index  developed 
by  AAR  using  actual  data  showed 
quarter-to-quarter  fluctualioriS  so  broad 
thai  it  cannot  be  accepted  without 
additional  verification.  We  will  continue 
toi  monitor  AARs  development  of  a 
lease  rental  index  using  acutal  data.  We 
observe  that  the  lease  rental  portion  of 
the  total  all  inclusive  index  is  rel.itively 
small  (2.4  percent  of  the  total)  and  is  not 
likely  to  have  a  major  effect  on  the 
RCAF.  Furthermore,  the  third  quarter 
Producer  Price  Index  for  Industrial 
Commodities  less  Fuel.  Power  and 
Related  Products  showed  a  slight 
decline  from  the  second  quarter  1965 
level. 

We  find  the  RCAF  for  the  third 
quarter  of  1985  is  1.040.  This  is  a 
decrease  of  .002  from  the  second  quarter 
of  1985.  No  rate  actions  are  ordered. 

The  indices  and  the  RCAF  derived 
from  AARs  third  quarter  calculations 
are  shown  in  Table  A  (see  appendix). 
Table  B  (see  appendix)  shows  the  Tirst 
quarter  1984  index  calculated  on  both  an 


actual  ba.sis  and  a  forecasted  basis  for 
comparative  purposes.  This  index 
difli  rs  from  the  one  shown  in  Table  A 
because  it  was  calculated  according  to 
the  interim  methodology  which  was  in 
use  at  th^l  tin.e. 

!n  our  decision  apnrovitig  the  second 
quarter  15)85  RCAF.  we  stated  our  intent 
to  simplify  these  quarleily  decisions  by 
(iisroniinuing  the  publitation  of  the 
in^if  \  lecalculated  using  actual  data. 
.After  reviewing  pt'titions  from  certain 
shipper  parlies,  we  have  reconf.idfred 
that  position  and  concluded  that  the 
value  of  the  information  to  the  shipping 
public  outwcights  any  additional  cost  to 
the  Com.mission  of  preparing  and 
publishing  the  data.  Thus,  we  will 
continue  to  include  a  comparison  of  ihe 
forecasted  index  and  an  index 
lalculalcd  '.;sing  actual  data.  This 
comparison  is  included  in  this  decision 
as  1  able  D. 

This  decision  will  not  signficantly 
aff.it  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources.  This  proceeding  will 
not  have  a  significant  adverse  impact  on 
a  substantial  number  of  small  entities 
because  these  procedures  simplify  a 
formerly  complex  and  burdeniome  rate 
increase  procedure. 

Authority:  49  VS.C.  10321.  lOror.i,  5  U.S.C. 

Datfii:  June  14.  1985. 

By  the  Coinmis.sion.  Chairman  Taylor.  Vice 
Chairmjn  Ciadi^tm.  Commissioners  Stcrrett. 
Aniirc.  Simmons,  Lamboley  and  Sirenio. 
James  H.  Bayne. 
Scrrplury. 

APPENDIX 

Table  A.— Ex  Parte  290,  (Sub-No.  2) 


l-ne 
No 


Intien  componanl 


1983 
cant) 


I  Sacond      Thtrd 
quartar     quanar 
t     1985  1986 

I  loracaat  ,  hxecaai 


1  Labof  

2  F\jtt    -    V    

3  Maianals  and  auppkaa  . 

4  Equpman*  rani*. 

5  Depreoaiion 

1    Oifia«  Ham*  ' 

/     A6.i^!9d  avaraga  

a   1980       100 
I        b  linkadindKi'.... 
8.    Rail    cost    ad|uain<aM 
'      (actof'   (10/1/82   ^ 
I      100)  120  9  -   100. 


5041 
108  I 

751 

•a 

77 
140 

1000 


J- 


14651 

see 

108  3 
1512 
115  1 
120  1, 
13171 


1449 
914 
108  5 
151  7 
1174 
1198 
131  4 


I 


i.. 


'  Offw  ttams  aia  a  conttmaMn  o(  vw  totomng  aama  ai 
o«  whKn  a>a  niaai»ad  by  •«  Producai  Pnet  Indax  lor 
induatn*   ComnnttMs   la««   Fuat   RaWad   Products   and 


tr>das  ccnponam 


1983 


Purchased  MTvicaa 
CasualMs  and  mau 

Qanaral  and  admnaMlPfa.. 

Othar  taxas  _ 

Loss  arvt  damaga _. 

Total 


73 
28 
22 

15 

.4 


-  Lmking  r»  necfSsitaltd  by   a   rnj-vj^   to    t9e3  weiqt.rt 

^  •■}(' -i-ng  w\h  th€  toufth  i)u3'tef  i  '^'.^    the  'oi"^*'r%g  lofnuia 

Aa-.  .,:.ed  tor  Ihe  tNfd  qualef  13s-  ■!««   3M  quarter  I'm 

-1  '.iS've   tract   (tt-sj   wp.g^si   dviOe-J   f>   i'"l  quarter 

'     -      ■    •    '  ie«  |iSi^}  Wtjiyrits)  mu'i^t'ed  by  2rid 

\  irKle«  equals  lo  hnnxl  index  (Lnkod 

to  iqs?  *.>..,•'•«.)  or  IJt  4  divided  by 

.     .  .     .       J 

Tr  in  Octobe-  I,   1982 

ii  vei  Kis  ol  the  Staggers 

nil  Aci  it  :.:..'. 


TaBiE  B  —COMPAR.SCN  of  FOURIH  GuAfiTER 
1984   IrjTERIM   INDEX  CALCULATED  ON   BOTH 

A  Forecasted  and  am  Actual  Basis 


1  1983  : 

First     1 

F»st 

Line 
No 

Inde«  componarx 

,  inieigWi  ! 
(per-     i 

quarter 
1985 

quartar 
1985 

cant) 

loracait 

actual 

1 

Labor                        

.^  «! 

146  9 

146  9 

2 

Foci 

1         10  3 

957 

906 

3 

Materials  and  £  ;>i  -s 

72 

106  8 

1068 

4 

Othc-  etipf'.ei 

340 

1153 

115C 

5 

M<>ight<>d  Averaqe 
a   1980     100 

100  0; 

128  o; 

1 

127  4 

b  LmKedndsx 

i 

126  7 

1261 

8. 

Rail  ad|iatmanl  laclor.. 

4-- - 

1048 

'1043 

'  For  comparative  purposes  omy  an  RCAF  lor  Ihe  first 
quarter  1985  has  beon  calci^lated  usinq  actual  dais  The 
punished  RCAF  for  the  Irsi  quartar  1985  was  computed 
usmg  loracasted  data 

|FR  Doc.  85-15088  Filed  6-21-85:  8:45  am) 

BILLINO  CODE  703S-01-M 


140 


(Docket  No.  AB-5S  (Sub-146X| 

Seaboard  System  Railroad  Co.; 
Abandonment  and  Discontinuance  of 
Operations  Exemption  in  Alachua 
County,  FL;  Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  approximately  3.185  miles  of 
rail  lines  between  milepost  ASG-704.5 
and  milepost  ASG-707.685.  between 
Hainesworth  and  the  South  Leg  of  the 
Burnetts  Lake  Wye,  in  Alachua  County. 
FL. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  no  overhead 
traffic  moves  over  the  line,  and  (2)  that 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  f.  State  or 
local  governmental  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  any  U.S.  District 
Court,  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-ycar 
period.  The  appropriate  State  agency 
has  been  notified  in  writing  at  least  10 
days  prior  to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen.  360  I.C.C.  91 
(1979). 

The  exemption  will  be  effective  July 
24. 1985  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
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be  filed  by  July  5. 1985,  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  July  15. 1985 
with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charles  M. 
Rosenberger,  Seaboard  System 
Railroad,  Inc..  500  Water  Street, 
lacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  mi.sleading  information,  use  of 
the  exemption  is  void  ab  iniiio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions, 

Di'tided:  June  17, 1985. 

By  the  Commission,  Richard  Lewis,  Acting 
Uireclor,  Office  of  Procefedings. 
lames  H.  Bayne. 
Sfcretiiry. 
|l-R  Doc.  85-15091  Filed  6-21-85;  8:45  am) 

BILLING  CODE  703$-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  January  15. 1985,  and 
published  in  the  Federal  Register  on 
January  23, 1985:  (50  FR  3040),  Abbott 
Laboratories.  14th  and  Sheridan  Road, 
Attention:  Customer  Service  D-345. 
North  Chicago,  Illinois  60064  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  Pentobarbital 
(2270),  a  basic  class  of  controlled 
substance  listed  in  Schedule  II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21.  Code  of  Federal  Regulations, 
§  301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled 
substance  listed  above  is  granted. 

Diited:  June  13. 1985.  j 
Gene  R.  Haislip. 

Di'puty  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

|FR  Doc.  85-15129  Filed  6-21-85;  8:45  am| 

BILLING  COOE  441(MM-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Task  Force  on  Two-Entry  Longwall 
Mining  Systems;  Meeting 

agency:  Mine  Safety  and  Health 

Administration.  Labor. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Mine  Safety  and  Health 
Administration  (MSHA)  will  hold  a 
public  briefing  on  the  recently 
completed  study  of  "Two-Entry 
Longwall  Mining  System." 
date:  The  public  meeting  will  be  held  on 
July  18. 1985.  beginning  at  8:30  a.m.  MST. 
ADDRESS:  The  public  meeting  will  be 
held  in  Lecture  Hall  A,  Building  25. 
Denver  Federal  Center.  Denver, 
Colorado. 

FOR  FURTHER  INFORMATION  CONTACT: 
Monte  Christo,  Mining  Engineer,  MSHA. 
30.3-236-2642. 

SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Mine  Safety  and 
Health  established  a  Task  Force  to 
study  Two-Entry  Longwall  Mining 
Systems.  This  study  has  been  completed 
and  the  results  of  the  study  have  been 
provided  to  interested  parties 
representing  all  segments  of  the  mining 
community.  The  purpose  of  the  meeting 
is  to  brief  the  affected  mining  public  on 
the  findings,  conclusions,  and 
recommendations  contained  in  the 
Agency's  task  force  report. 

Dated:  June  18. 1985. 
David  A.  Zegeer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

[FR  Doc.  85-15078  Filed  6-21-85:  8:45  amj 

BILLING  CODE  4S10-43-M 


meeting  on  July  11, 1985,  from  9:00  a.m.- 
5:30  p.m.  and  on  July  12,  from  9:00  a.m.- 
3.00  p.m.  and  from  4:00-5:30  p.m.  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  In 
accordance  with  the  determination  of 
the  Chairman  published  in  the  Federal 
Register  of  February  13, 1980,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsections  (c)  (4),  f6)  and 
9(b)  of  section  552b  of  Title  5,  United 
States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  202/682-5433. 

John  H.  Clark, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  A  rts. 

June  19, 1985. 

|FR  Doc.  85-15137  Filed  6-21-85;  8:45  amj 

BILLING  CODE  7537-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Design  Arts  Advisory  Panel 
(Demonstration  Section);  Closed 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Design  Arts 
Advisory  Panel  (Demonstration  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  July  11-12, 1985.  from  9:00 
a.m.-5:30  p.m.  in  room  M-07  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue  NW..  Washington,  D.C.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  July  12.  from  3:00-4:00 
p.m.  to  dicuss  policy  issues. 

The  remaining  sessions  of  this 


Visual  Arts  Panel  (Art  in  Public 
Places— Letter  of  Intent  Section); 
Closed  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 
Panel  (Art  in  Public  Places— Letter  of 
Intent  Section)  to  the  National  Council 
on  the  Arts  will  be  held  on  July  11-12. 
1985,  from  9:00  a.m.-6:00  p.m.  in  room 
730  of  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  D.C.  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
•  Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  9(b)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark.  Advisory  Committee 
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Management  Officer.  National 
Endownmenf  for  the  Arts,  1100 
Pennsylvania  Avenue.  N.W. 
Washington.  DC.  20506.  or  call  (202) 
ti«2-54.13. 
|ohn  II.  Clark. 

Dirf(  tor.  Couiwi/  umi  Punt'l  Opt-rvtions. 
\utroral  Endownrifiit  for  the  Arts. 
|unc  19.  1985. 

|KR  Uoc.  85-15136  Filed  6-21-85.  8:45  am| 

SILUMG  CODE  7S37-01-M 

Music  Advisory  Panel  (Overview 

Section);  Meeting 

Pursuant  to  section  lU(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Ad\isory  Panel  (Overview  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  July  8. 1985.  from  9:00  a.m.-5;30 
p.m.  and  on  July  9. 1985.  from  9:00  a.m.- 
5:00  p.m.  in  room  730  of  the  Nancy 
iiunks  Center.  1100  Pennsylvania 
Avenue.  NW..  Washington.  DC.  20506. 

A  portion  of  thrs  meeting  will  be  open 
to  the  public  July  8.  from  9:00  a.m.-5:30 
p  m.  and  on  July  9,  from  9:00  a.m. -12:30 
p.m.  The  topics  for  discussion  will  be 
policy  issues  including  ft^llowships. 
ensembles,  recording,  career 
development,  professional  training, 
Five-Ycar  Planning  Document  and 
Opera-.Musical  Theater  Study. 

The  remaining  sessions  of  this 
meeting  on  July  9.  from  1:30  p.m.-5:00 
p.m.  are  for  the  purpose  of  Panel  review, 
discussion,  evaluation  and 
rpcommendation  on  applications  for 
financial  assistance  under  the  Nationnl 
Foundation  on  the  Arts  and  the 
liumanties  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  uf 
February  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  9(b)  of  section 
552b  of  Title  5.  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark.  Advisory  Committee. 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
D.C.  2059().  or  call  (202)  682-5433. 
John  H.  Clark. 

UiriTtor.  Couiial and Paiul Operutitins. 
Nalional  Endowment  for  the  Arts. 
|FR  Dot  lil38  Filed  6-21-85:  8:45  am) 
BILLING  COOE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guides;  Issuance, 
Availability 

The  Nuclear  Regulatory  Comntissiim 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series  together  with  a  draft  of  the 
associated  value/impact  statement.  This 
series  has  been  developed  to  describe 
and  make  aviiilable  to  the  public 
methods  acceptable  to  the  NRC  staff  of 
implementing  specific  parts  of  the 
Commission's  regulations  and.  in  some 
cases,  to  delineate  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents  and  to  provide 
guidance  to  applicants  concerning 
certain  of  the  information  needed  by  the 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

The  draft  guide,  temporarily  identified 
by  its  task  number.  FC  413—4  (which 
should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  entitled  "Guide  for  the 
Preparation  of  Applications  for  Licenses 
for  the  Use  of  Radioactive  Materials  in 
Calibrating  Radiation  Survey  and 
Monitoring  Instruments"  and  is  intended 
for  Division  10.  "General."  It  is  being 
developed  to  provide  guidance  in 
conformance  with  the  revised  NRC  Form 
313  for  preparing  license  applications  for 
the  use  of  radioactive  materials  in 
calibrating  radiation  survey  and 
monitoring  instruments. 

This  draft  guide  and  the  associated 
value/impact  statement  are  being  issued 
to  involve  the  public  in  the  early  stages 
of  ihe  development  of  a  regulatory 
position  in  this  area.  They  have  not 
received  complete  staff  review  and  do 
not  represent  an  official  NRC  staff 
position. 

Public  comments  are  being  solicited 
on  both  drafts,  the  guide  (including  any 
implementation  schedule)  and  the  draft 
value/impact  statement.  Comments  on 
the  draft  value/impact  statement  should 
be  accompanied  by  supporting  data. 
Comments  on  both  drafts  should  be  sent 
to  the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  by 
August  20. 1985. 

Although  a  time  limit  is  given  for 
comments  (m  these  drafts,  comments 
and  suggestions  in  connection  with:  (1) 
Items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  published  guides  are  encouraged  at 
any  time. 

Regulatory  Guides  are  available  for 
inspection  at  the  Commissions  Public 
Document  Room.  1717  H  Street  NW.. 


Washington.  D.C.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
Attention:  Director,  Division  of 
Technical  Information  and  Document 
Control.  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  I'.S.C.  552(a)) 

Dated  at  Silver  Spring.  Maryland,  this  17(h 
d.iy  of  June  1985. 

For  the  Nuclear  Kegulalury  Commission. 
Denwood  F.  Ross, 

Dtpiity  Director.  Office  uf  Nuclear  Regulatory 
Research. 

jFR  Doc.  85-15146  Filed  6-21-85:  8:45  am) 
WLLINO  CODE  7SM>-01-M 


(Docket  No*.  50-327  and  50-328;  Lteense 
Nos.  DPR-77  and  DPR-79;  Docket  Nos.  50- 
259,  50-260  and  50-296,  License  Nos.  DPR- 
33.  DPR-52.  and  DPR-68;  EA  85-491 

Tennessee  Valley  Authority  (Sequoyali 
Nuclear  Plant,  Units  1  and  2) 
(Browns  Ferry  Nuclear  Plant,  Units  1,  2, 
and  3):  Order  Modifying  Licenses 

I 

Tennessee  Valley  Authority  (TVA  or 
the  licensee)  is  the  holder  of  Facility 
Operating  Licenses  Nos.  DPR-77  and 
DPR-79  which  authorize  the  licensee  to 
operate  the  Sequoyah  Nuclear  Plant, 
Units  1  and  2  (SNP)  in  Daisey, 
Tennessee  and  the  holder  of  Facility 
Operating  Licenses  Nos.  DPR  33.  DPR 
52,  and  DPR  68  which  authorize  the 
licensee  to  operate  the  Browns  Ferry 
Nuclear  Plant.  Units  1,  2,  and  3  near 
Athens.  Alabama  . 

II 

On  March  27-29, 1985,  a  spef:ial 
review  was  conducted  of  the 
circumstances  surrounding  preparation 
of  certain  .Nonconformance  Reports 
(NCR's)  involving  pressure  transmitters 
at  SNP.  On  October  26,  1984,  NCR 
WDNNEB  8415  was  initiated  at  the 
Watts  Bar  Nuclear  Plant  documenting 
that  certain  containment  pressure 
transmitters  at  the  Wafts  Bar  facility 
were  not  environmentally  qualified.  The 
generic  implications  of  the  transmitters 
were  identified  in  NCR  WBNNFB  8415. 
The  Office  of  Engineering  in  Knowille 
on  or  about  .November  5, 1984 
recognized  the  need  to  review  the 
pressure  transmitters  at  SNP  which 
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were  similar  lo  the  transmitters  at  Watts 
Bar.  However,  no  review  of  the 
Sequoyah  instrumentation  was 
conducted  until  more  than  two  months 
later  when  NCR  SQNNEB  8501  was 
initiated  in  January  1985.  Following  the 
preparation  of  that  NCR  on  January  16, 
1985,  it  took  until  January  31. 1985  to 
obtain  the  required  approvals.  The  NCR 
was  designated  as  a  significant 
condition  adverse  to  quality,  concluding 
that  the  documentation  for  the  installed 
pressure  transmitters  did  not  support  the 
accuracy  requirement  necessary  for 
post-accident  indication  orcontainment 
pressure. 

In  accordance  with  procedures. 
Failure  Evaluation/Engineering  Report 
(FE/ER)  (Rev.  0)  was  prepared  for  the 
transmitters  since  the  NCR  identified 
the  matter  as  significant.  The  FE/ER 
(Rev.  0)  on  NCR  SQNNEB  8501  stated 
that  it  was  discovered  that  pressure 
transmitters  at  SNP,  specifically  PDT- 
30-42.  -43,  -44,  and  -45  had  inaccuracies 
in  excess  of  FSAR  specifications  due  to 
harsh  environment  conditions  (high 
temperature  and  radiation  dosage).  The 
FE/ER  designated  the  nonconformance 
as  Category  III  which  is  defined  as 
"Unable  to  perform  its  required  design 
function(s)  unless  corrective 
modifications  are  made."  The  FE/ER 
concluded  that  as  a  result  of  the  failure 
mode,  a  reactor  operator  will  have 
inaccurate  information  to  mitigate  a 
Loss  of  Coolant  Accident  or  Main  Steam 
Line  Break  event  in$idc  containment 
and  that  as  a  result,  certain  safety 
functions  or  actions  would  be  defeated 
or  delayed.  The  engineering  analysis  of 
these  events  included  as  part  of  the  FE/ 
ER  concluded  that  the  consequences  of 
such  events  could  lead  to  exceeding  the 
containment  design  pressure  limits. 

The  FE/ER  was  initiated  on  February 
15. 1985  bv  a.  staff  engineer  who  signed 
it  on  February  25,  1985.  The  FE/ER  was 
reviewed  and  signed  by  another  staff 
engineer  on  Fehurary  25  and 
subsequently  reviewed  and  approved  by 
a  supervisor  on  February  27. 1985.  The 
FE/ER  was  concurred  in  by  the 
engineering  staff  at  the  Sequoyah  site  on 
Maroh  4,  1985  and  Signed  by  the  Chief 
Nuclear  Engineer  (Jiuclear  Engineering 
Brant;h  Chief)  on  March  5, 1985. 
Although  the  FE/F.R  documented  a 
significant  safety  issue,  at  no  point 
during  the  development  of  the  document 
was  the  issue  brought  to  the  attention  of 
senior  plant  operations  management  nor 
were  requirements  for  reportability  to 
the  NRC  considered.  In  fact,  personnel 
from  the  Office  of  Engineering  asserted 
that  they  have  no  responsibility  for 
reporting  of  items  generated  by  their 
organization  for  opierating  facilities  rvor 


were  they  aware  of  the  regulatory 
implications  of  the  FE/ER  (Rev.  0). 

Rev.  0  of  the  FE/ER  was  telecopied 
from  the  Office  of  Engineering, 
Knoxville.  to  the  Office  of  Engineering 
staff  at  the  Sequoyah  site  February  28, 
1985.  The  on-site  Office  of  Engineering 
staff  concurred  in  the  FE/ER  on  March 
4. 1985.  The  Office  of  Nuclear  Power 
(NUC  PR)  Regulatory  Engineering  Staff 
(RES)  received  the  FE/ER  on  March  5, 
1985.  RES  discussed  the  document  with 
Site  Engineering  on  March  5, 1985  and 
determined  that  the  FE/ER  might  be 
inaccurate  and  needed  to  be  revised.  For 
purposes  of  the  procedures  and  review 
times.  RES  did  not  consider  the  copy  of 
the  FE/ER  received  on  March  5, 1985  to 
be  a  "formal"  document.  The  FE/ER  was 
not  formally  sent  out  of  the  Engineering 
Office  in  Knoxville  until  March  7. 1985 
and  was  not  received  on-site  until 
March  8. 1985.  The  supervisor  of  RES 
received  his  "formal"  copy  of  the  FE/ER 
on  March  11, 1985  and  brought  it  to  the 
attention  of  the  Compliance  Supervisor. 
The  Compliance  Supervisor  indicated 
that  if  the  FE/ER  was  accurate,  both 
Sequoyah  Units'would  have  been 
required  to  shut  down.  He  brought  the 
FE/ER  to  the  attention  of  the  Plant 
Superintendent,  Plant  Manager,  Office 
of  Engineering  Management,  and  other 
NUC  PR  representatives  who  met  and 
decided  that  Rev.  0  was  inaccurate  and 
that  the  pressure  transmitters  were 
operable.  Work  was  initiated  to  revise 
the  NCR  and  FE/ER. 

Rev.  1  of  the  FE/ER  was  completed 
and  signed  by  the  preparer  on  March  21. 
1985.  All  parties  responsible  for 
concurrence  in  the  revision  also  signed 
the  form  on  March  21. 1985.  The  Chief 
Nuclear  Engineer  signed  Revision  1  of 
the  FE/ER  on  March  22. 1935.  The 
primary  changes  made  between  Rev.  0 
and  Rev.  1  were:  (1)  The  deficient 
condition  category  was  changed  from 
Level  III  to  Level  11  and  (2)  information 
for  justification  for  continued  operation 
was  included.  Rev.  1  to  the  FE/ER  and 
NCR  was  formally  received  on  site  on 
March  26. 1985.  The  Supervisor  of 
Regulatory  Engineering  completed  and 
forwarded  Rev.  1,  with  their  safety 
evaluation,  to  the  Supervisor  of 
Compliance  on  March  27. 1985.  The 
safety  evaluation  essentially  agreed 
with  the  justification  for  continued 
operation  contained  in  Rev.  1  to  the  FE/ 
ER  and  proposed  replacement  of  the 
transmitters.  The  Supervisor  of 
Compliance  is  responsible  for  making 
determinations  of  reportability.  The 
pressure  transmitter  matter  was  not 
formally  reported  to  the  NRC  by  TV  A. 


Ill 

TVA  procedures  specify  certain 
deadlines  for  making  determinations 
and  for  obtaining  appropriate 
concurrences  on  NCR's  and  FE/ER's. 
TVA  procedure  EN  DES  EP  1.26, 
"Nonconformances — Reporting  and 
Handling"by  EN  DES"  specifies 
requirements  for  Office  of  Engineering 
personnel  to  generate  and  process 
NCR's.  A  determination  of  significance 
is  to  be  "made  within  3  working  days  of 
the  NCR  preparation  date.  The 
procedure  further  specifies  that  the  time 
for  a  determination  of  significance  must 
not  exceed  8  calendar  days.  If  the  time 
exceeds  8  calendar  days,  the  NCR  is 
automatically  designated  as  significant. 
For  significant  NCR's,  the  procedure 
requires  preparation  of  an  FE/ER  by  OE. 
Pursuant  to  TVA  Procedure  EN  DES  EP 
1.48,  "Preparation  of  Failure 
Evaluations/Engineering  Reports  of 
Deficient  Conditions  for  Operating 
Nuclear  Plants,"  the  FE/ER  is  to  be 
issued  by  the  appropriate  OE  Branch 
Chief  within  15  calendar  days.  The 
stated  purpose  of  the  FE/ER  is  to 
provide  NUC  PR  with  engineering 
information  to  be  used  for  operating 
decisions  such  as  compliance  with 
technical  specification  limiting 
conditions  for  operation,  and  for 
reporting  to  the  NRC.  The  procedure 
specifies  certain  circumstances  under 
which  the  times  specified  may  be 
exceeded  or  extended  but  does  not 
explicitly  require  that  certain  potentially 
significant  items  be  handled  in  a  manner 
which  ensures  expeditious  resolution  of 
the  concerns  unless  there  is  a  significant 
immediate  threat  to  health  and  safety 
which  would  lead  to  a  major  increase  in 
risk.  Once  the  Chief  Nuclear  Engineer 
(the  Nuclear  Engineering  Branch  Chief) 
signs  the  FE/ER,  it  is  sent  to  the  site 
manager  for  the  unit  affected.  It  is  then 
processed  in  accordance  with  Sequoyah 
site  procedure  SQA  118,  "Handling  of 
Non-Conformance  Reports,"  which 
requires  RES  to  determine  the  adequacy 
of  the  documents.  OE  is  to  be  notified 
immediately  if  the  FE/ER  is  judged  to  be 
inadequate.  RES  is  given  three  days  to 
prepare  a  safety  evaluation  and  the  FE/ 
ER  is  to  be  forwarded  to  the  Compliance 
Staff  which  has  an  additional  three  days 
to  determine  the  reportability  of  the 
issue.  The  procedures  do  not  distinguish 
between  the  three  significant  categories 
for  notifying  plant  management  or 
operators. 

IV 

A  review  of  the  circumstances 
surrounding  this  event  indicates  that  the 
preparation  and  processing  of  NCR 
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SQNNEB  8501  was  not  done  in 

cr.ordance  the  producers  descrilied  in 
section  III  nor  were  the  procedures 
adequHte.  even  if  followed,  to  meet  their 
intended  purposes  of  providing 
informdtion  for  operating  decisions  such 
as  compliance  with  technical 
specifications"  limiting  conditions  for 
operations  and  for  mnking  prompt 
reporting  decisions. 

Specifically:  (1)  An  iNCR  was  not 
initiated  for  S\P  within  eight  days  of 
determining  applicability  to  S.N'P.  (2) 
after  initiating  the  NCR  the  significance 
determination  was  not  made  within  the 
required  eight  days.  (3)  the  FE/ER  was 
not  p."-!  pa.'i'd  within  fifteen  days  of  the 
NCR  deiermination  of  a  significant 
condition  adverse  to  qualify,  (4)  the 
procedures  did  not  require  that  the 
schedule  for  processing  potentially 
signii'icani  information  be  expedited 
(unless  a  siijnificant  immediate  threat  to 
health  and  safety  was  present  such  that 
there  would  be  a  major  increase  in  risk), 
and  (5)  the  procedures  did  not  require 
information,  determined  by  responsible 
engmeers  in  the  Office  of  Engineering  to 
be  potentially  safely  signiHcant.  to  be 
immediately  communicated  to  the 
appropriate  levels  of  plant  management. 

As  a  result  of  the  deficiencies  in 
pro<  edural  compliance  and  inadequate 
procedures,  a  condition  determined  to 
be  significant  to  SNP  in  November  1984 
WIS  not  received  by  responsible  plant 
management  until  March  11. 1985  even 
though  TVA's  Chief  .Nuclear  Engineer 
(Nuclear  Engineering  Branch  Chief)  had 
determined  th.it  the  transmitters  would 
be  unable  to  meet  their  required  design 
function  on  March  5. 1985.  Compliance 
with  the  Commissions  requirements  for 
safe  operation  and  reporting  of 
information  require  that  licensees, 
retjardless  of  the  structure  of  their 
particular  organizations,  have 
procedures  to  assure  that  potentially 
significant  safety  information  is 
promptly  evaluated  and  communicated 
to  cognizant  plant  management.  The 
licensee's  actions  call  into  question 
whether,  in  the  absence  of  corrective 
action,  it  will  promptly  and  properly 
evaluate  pi  tentially  significant  safety 
conditions,  ensure  that  responsible 
levels  of  management  are  made  aware 
of  such  conditions,  and  that  those 
individuals  responsible  for  reporting 
such  conditions  under  Part  21  or  50.72 
are  promptly  made  aware  of  them. 
Therefore.  I  have  determined  that  the 
public  health,  safety,  and  interest 
requires  that  the  following  actions  to 
improve  the  licensees  procedures  and 
the  associated  training  be  effective 
immediately.  These  procedures  are 


required  at  each  of  the  licensee's 
nuclear  power  plants. 


In  view  of  the  foregoing,  pursuant  to 
sections  103, 161c,  161o,  and  182  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.204  and  10  CFR  Part  50.  it  is 
hereby  ordered,  effective  imediately, 
th.it: 

A.  W  ithin  60  days,  the  licensee  shall: 

(1)  Complete  an  evaluation  of  its 
procedures  at  each  of  its  operating 
nuclear  power  plant  sites  and  at  its 
Office  of  Engineering  in  Knoxville, 
Tennessee  with  regard  to  their  adequacy 
for  ensuring  that  when  potenti.dly 
significant  safety  conditions  are 
identified  by  engineering  man.igement 
such  as  the  Chief  Nuclear  Engineer 
(Nuclear  Engineering  Branch  Chief), 
they  are  immediately  reported  to  plant 
management,  evaluated  expeditiously, 
for  appropriate  action,  including 
applicability  to  other  plants,  reported  if 
required,  and  corrected: 

(2)  Submit  the  evaluation  to  the 
Re>3ional  Administrator.  Region  II  with  a 
copy  to  the  Director,  Office  of  Inspection 
and  Enforcement,  along  with  a  plan  and 
schedule  for  promptly  revising  the 
procedures  as  appropriate. 

B.  Within  120  days,  the  licensee  shall 
develop  and  submit  to  the  Regional 
.Administrator.  Region  11,  with  a  copy  to 
the  Director,  Office  of  Inspection  and 
Enforcement,  a  plan  for  training  of  all 
personnel  involved  in  implementing  the 
revised  procedures  including 
responsible  licensee  management 
personnel  both  in  the  Office  of 
Engineering  and  the  Office  of  Nuclear 
Power  to  ensure  that  such  personnel 
recognize  potentially  significantly  safety 
conditions  and  ensure  that  they  are 
expeditiously  evaluated,  reported,  and 
corrected  and  understand  their 
individual  responsibilities  in  carrying 
out  the  procedure.  The  plan  shall 
provide  a  schedule  for  when  the  training 
will  be  completed  for  all  of  the 
employees  and  managers. 

C.  Within  45  days  the  licensee  shall 
provide  the  Regional  Administrator. 
Region  Uwith  copies  of  all  reports, 
evaluations  or  other  analysis  that  may 
have  been  prepared  of  the 
circumstances  surrounding,  including 
chronology  of  events,  the  qualification 
issue  of  the  pressure  transmitters  at 
Sequoyah  between  October  1. 1984  and 
April  1,  1985.  If  investigations  have  been 
conducted  or  are  ongoing  that  have  not 
yet  been  completed  this  shall  be 
indicated  and  an  expected  date  when 
the  documents  will  be  provided.  In 
addition,  within  45  days  the  licensee 
shall  survey  all  of  its  OE  employees  and 


NUC  PR  employees  as  well  as  any  other 
appropriate  employee  are  prepare  a 
report  submitted  under  oath  to  the 
Regional  Administrator  which  identifies 
each  employee  including  managers  who 
was  aware  of  the  pressure  transmitter 
qualification  issue  between  October  1. 
1984  and  April  1. 1985  at  SNP  and  the 
date  of  his  or  her  first  knowledge  of 
such  an  issue.  Persons  who  were 
employed  during  that  period  who  have 
since  left  the  licensee's  employ  shall 
also  be  contacted.  Copies  of  material 
submitted  under  this  paragraph  shall 
also  be  sent  to  the  Director.  Office  of 
^rftfnspection  and  Enforcement. 

D.  The  Director,  Office  of  Inspection 
and  Enforcement,  may  relax  or 
terminate  any  of  the  above  conditions 
for  good  cause. 

VI 

The  licensee  or  any  other  person 
whose  interest  is  adversely  affected  by 
this  Order  may  request  a  hearing  on  this 
Order.  Any  request  for  hearing  shall  be 
submitted  to  the  Director,  Office  of 
Inspection  and  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  within  30  days 
of  the  date  of  the  Order.  A  copy  of  the 
request  shall  also  be  sent  to  the 
Executive  Legal  Director  at  the  same 
address  and  to  the  Regional 
Administrator,  Region  II,  101  Marietta 
Street.  NW..  Atlanta.  Georgia  30303.  An 
answer  to  this  order  or  a  request  for 
hearing  shall  not  stay  the  immediate 
effectiveness  of  section  V  of  this  order. 

If  a  hearing  is  to  be  held  concerning 
this  Order,  the  Commission  will  issue  an 
Order  deiignating  the  time  and  place  of 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Order  shall  be  sustained. 

Dated  at  Belhesda.  Maryland,  this  14th  day 
of  lune  1985. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor. 
Director.  Office  of  Inspection  and 
Enforcement. 

jKR  Doc.  85-15147  Filed  6-21-85;  8:45  am) 
BILLING  CODE  7590-0 1-M 


Advisory  Committee  for  Review  of 
Enforcement  Policy;  Reestablishment; 
Meetings 

The  U.S.  Nuclear  Regulatory 
Commission  announces  the 
reestablishment  of  the  AD  Hoc  Advisory 
Committee  on  Review  of  Enforcement 
Policy.  This  Committee  was  initially 
established  in  November  1984  and  was 
expected  at  that  time  to  complete  its 
activity  by  the  end  of  May  1985.  The 
Committee  now  requires  a  brief 
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adilitional  period  of  lime  to  complete  its 
final  report  to  the  Commission.  The 
.-epoil  is  expected  tojbc  submitted  to  the 
Coinmihsion  within  the  next  90  days. 

Notice  is  also  givefi  pursuunl  to  the 
Tedcrul  Advisory  Coinmittee  Act  that 
the  Advisory  Conmiiltee  on  the 
Fiiforcement  Policy  is  planning  to  meet 
on  July  9. 1985  and  o^  |uly  23  and  26. 
198.'i.  At  both  meetnigs.  which  will  be 
open  to  tin,'  public,  the  Committee  will 
be  discussing  its  fin(|ings  and  drafting 
its  final  report  to  thejCommission. 

The  meeting  on  )ulk  9  will  be  at  1717 
!  I  Street,  NVV..  Washington,  DC.  in 
room  1167  from  8:45  Ji.m.  until  5:00  p.m. 
The  meeting  on  July  25  and  26  will  be  at 
the  Electric  Power  Research  Institute, 
3412  Hillview  Aveniiie.  Palo  Alto. 
California,  from  8J0  a.m.  until  5:00  p.m. 
on  July  25:  from  8:30  a.m.  until 
( oncli'.sion  on  July  28. 

Further  information  on  the  meetings 
may  be  obtained  from  Karen  Cyr.  Office 
of  the  Kxecutive  Legal  Director,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20B55.  telephone.  (301) 
492-7269. 

Dated:  at  Washingtoji.  D.C.  this  igth  day 
ofjunp.  1985. 
|ohn  C.  Hoyle. 

Advisory-  Committee  Slanogement  Officer. 
|FR  IJoc.  8.5-1514.5  riled  f>-21-a5;  8:45  am) 

BILLING  CODE  7S90-01-M 

. 1 

SECURITIES  AND  EXCHANGE 
COMMISSION 

I  Release  No.  IC- 14584;  File  No.  812-5934] 

SBD  Lease  Funding  Corp.;  Application 
and  Opportunity  for  Hearing 


June  IB.  1985. 

Notice  is  hereby  ^ven  that  SBD  Lease 
Funding  Corporation  ("Applicant"),  1345 
Avenue  of  the  Americas.  New  York, 
N.Y.  10105.  filed  an  application  on 
September  7, 1984,  and  an  amendment 
theri'to  on  December  13. 1984.  for  an 
order  of  the  Commission,  pursuant  to 
section  G(c)  of  the  Investment  Company 
Act  of  1940  (  "Act"),  exempting 
Applicant  from  all  pro\  isions  of  the  Act. 
Ail  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  text  of  all  applicable  provisions 
thereof. 

According  to  the  application. 
Applicant  is  a  Delaware  corporation 
and  expects  to  have  all  of  its 
outstanding  shares  of  conunon  stock 
owned  by  Smith  Barney  inc.  ("Smith 
Barney")  or  a  company  controlled  by  it. 
Applicant  represents  that  all  of  its 


directors  and  officers  are  expected  to  be 
officers  or  employees  of  Smith  Barney 
and/or  Smith  Barnev,  Harris  Upham  & 
Co.  Incorporated  ('SBHU").  SBHU  is  a     • 
registered  broker-de;i!er  under  the 
Securities  Exchange  Act  of  1934,  as 
amended,  and  a  registered  investment 
advisor  under  the  Investment  Advisers 
Act  of  1940.  as  amended.  Applicant 
repn'scnts  that  there  h.»s  been,  and 
undertakes  that  in  the  future  there  will 
be.  no  public  offering  of  its  common 
stuck  or  any  other  equity  security. 

Applicant  has  been  created  for  the 
sole  purpose  of  participating  as  lender  in 
one  or  more  leveraged  lease 
transactions  ("Leases' )  in  which  the 
DOW  Chemical  Company  ("DOW"),  or 
any  of  its  wholly-owned  subsidiaries  is 
lessee  (collectively,  "Lessees"). 
Applicant  states  that  its  participation  as 
lender  in  the  Leases  will  be  limited  to 
making  loans,  pursuant  to  a  Loan  and 
Security  Agft.-ement  ('"Loan 
Agreement"),  to  the  lessors  of  such 
Leases  which  will  be  payable  primarily 
from  rentals  and  other  payments  by  the 
Lessees  pursuant  to  such  Leases. 
Applicant  expects  that  such  lessors 
("Lessors")  will  be  grantor  trusts  or 
corporations  formed  exclusively  for  the 
purpose  of  the  lease  financing. 
Applicant  states  that  a  portion  of  the 
purchase  price  of  the  property  owned  by 
the  Lessor  and  leased  to  the  Lessee  will 
be  paid  by  the  beneficiaries  or 
shareholders  of  the  trust  or  corporation 
that  acts  as  Lessor  as  their  equity 
investment  in  the  property.  The  loans  by 
Applicant  will  be  without  recourse  to 
the  general  credit  of  the  Lessors  or  their 
beneficiaries  or  shareholders  and  will 
be  evidenced  by  non-recourse 
obligations  of  the  respective  Lessors 
('Lessor  Notes").  Applicant  states  that 
under  each  Lease,  the  Lessee  will  be 
obligated  to  make  rental  payments 
sufficient  to  pay  principal  of  and 
prem'um,  if  any.  and  inter&et  on  the 
Lessor  Notes  issued  in  connection 
therewith.  Applicant  also  expects  that 
such  rental  payments  will  also  provide 
an  investment  return  to  the  beneficiaries 
or  shareholders  of  the  Lessor.  Applicant 
further  states  that  such  obligations  of 
the  Lessees  will  be  required  to  be 
absolute  and  unconditional,  without 
right  of  counterclaim,  setoff,  deduction 
or  defense.  Applicant  expects  to  enter 
into  a  Commitment  Agreement  with 
Dow  pursuant  to  which  Applicant  will 
agree  to  make  loans  to  one  or  more 
Lessors  designated  by  Dow  from  time  to 
time. 

Applicant  intends  to  acquire  the  funds 
necessary  for  the  purchase  of  the  Lessor 
Notes  through  the  issuance  of  its  debt 
securities  in  one  or  more  series 
("Corporation  Notes ")  which  will  be 


secured  on  a  parity  basis  by  a  first  lien 
on.  and  security  interest  in.  all  of  the 
asset  of  Applicant,  consisting  primarily 
of  the  Lessor  Notes.  Applicant  expects 
that  the  Lessor  Notes  will  be  issued 
under  circumstances  making  such 
transactions  exempt  from  registration 
under  the  Securities  Act  of  1933,  as 
amended  ("Securities  Act"). 

Applicant  states  that  the  Loan 
Agreements  will  set  forth  the  terms  and 
conditions  under  which  the  Lessor  Notes 
will  be  issued.  Applicant  repesents  that 
each  Loan  Agreement  will  require  the 
Lessor  to  grant  Applicant  a  first  lien  on 
and  security  interest  in  the  property 
which  is  the  subject  of  the  Lease 
( "Leased  Property"),  as  well  as  the 
Lessor's  rights  under  the  Lease, 
including  its  rights  to  the  basic  rentals 
and  other  payments  to  be  made  by  the 
Lessee  thereunder.  Applia«nt  sidles  that 
it  will  be  precluded  from  pur ci-.:i. sing  any 
Lessor  Note  which  is  secured  by  Leased 
Property  having  a  fair  maket  sales  value 
at  the  time  of  purchase  of  less  than  125% 
of  the  principal  amount  of  such  Lessor 
Note.  Further,  Applicant  states  that  each 
Loan  Agreement  will  include  as  events 
of  default,  without  limitation:  (a) 
Payment  defaults  on  the  Lessor  Note 
issued  thereunder  and  (b)  events  of 
defaults  on  the  related  Lease. 

According  to  the  application,  the 
various  series  of  Corporation  Notes  will 
have  terms  which  may  differ  as  to 
maturity  dates,  interest  rates,  sinking 
fund  obligations  of  Applicant,  the  right 
of  Applicant  to  redeem  such 
Corporation  Notes  and  other  matters. 
Applicant  states  that  such  Corporation 
Notes,  which  may  include  commercial 
paper  and  intermediate-term  and  long- 
term  obligations,  may  be  issued  in  the 
private  or  public  markets  in  the  United 
States,  and  in  offerings  outside  the 
United  States  under  circumstances 
reasonably  designed  to  assure  that  such 
Corporation  Notes  are  not  offered  or 
sold  to  citizens  and/or  residents  of  the 
United  States. 

Applicant  states  that  the  Corporation 
Notes  will  be  issued  under  a  common 
indenture  and  a  separate  supplemental 
indenture  for  each  series  (collectively 
the  "Secured  Indenture")  which  will 
establish  the  terms  of  the  Corporation 
Notes  of  that  series.  It  is  expected  that 
the  trustee  under  the  Secured  Indenture 
("Trustee")  will  be  a  bank  or  trust 
company  not  affiliated  with  any  of  the 
Lessors  and  will  not  be  a  trustee  under 
any  indenture  of  Dow  or  its  subsidiaries. 

Applicant  proposes  that  the  intital 
issuance  of  Corporation  Notes  will  be 
through  an  underwritten  public  offering 
of  one  or  more  series  having  an 
aggregate  principal  amount  of 
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approximately  S300  million.  Applicant 
represents  that  although  Dow  will  not  be 
the  actual  issuer  of  the  Corporation 
Notes,  it  may  be  considered  the  "issuer" 
thereof  for  purposes  of  the  Securities 
Act  and  that  any  registration  statement 
filed  under  the  Securities  Act  relating  to 
the  Corporation  Notes  will  name  Duw  as 
the  registrant  or  a  co-registrant  and  will 
be  signed  on  behalf  of  Dow  as  the 
registrant  or  a  co-registrant  and  by  such 
officers  and  directors  of  Dow  as  may  be 
required  under  the  Securities  Act  and 
the  rules,  regulations  and  forms  of  the 
Commission  thereunder. 

Applicant  represents  that  it  will 
assign  and  pledge  to  the  Trustee  under 
the  Secured  Indenture  as  security  for  the 
payment  of  the  principal  of  and 
premium,  if  any.  and  interest  on  all 
Corporation  Notes,  the  security  interests 
in  the  leases  and  the  property  subject 
thereto  gr.ip.ted  to  Applicant  by  the 
various  Lessors,  as  well  as  the  Lessor 
Notes.  As  holder  of  the  Lessor  Notes, 
the  Trustee,  Applicant  represents,  will 
have  the  right  to  exercise  any  voting 
powers  and  to  give  any  consents  or 
waivers  in  respect  of  such  Lessor  Notes 
and  the  respective  Loan  Agreements 
under  which  they  are  issued.  The 
Trustee  may  also  exercise  the  rights  and 
remedies  afforded  a  holder  of  such 
Lessor  Notes  under  the  respective  Loan 
Agreements,  inchiding  the  right  to 
exercise  remedies  under  the  Leases  and 
with  respect  to  the  property  in  which  it 
has  a  security  interest,  provided  such 
Leases  are  then  in  default. 

Applicant  represents  that  among  the 
rights  and  remedies  of  a  holder  of  Lessor 
Notes  which  may  be  exercised  by  the 
Trustee  under  the  Secured  Indenture  is 
the  right  under  a  particular  Loan 
Agreement  to  accelerate  the  maturity  of 
ibe  Lessor  Notes  issued  under  such  Loan 
■  Teemenf  in  the  event  of  default. 
"    plicant  further  represents  that  among 

e  rights  and  remedies  under  the 

i  which  may  be  exercised  by  the 
e  in  thp  evi;nt  such  Leases  are  in 
<  -,ht  to  derr-.and  paymi'U 
.  ji  a  liquidated  amour. t 
will  be  it  least  sufficient  to  p.:v 
I  emount  of  tlie  principal  of. ,;  .d 
.im,  if  {,ny  and  inter'^st  on.  thr- 

I'le.  and  the  ri>j*.t  u 
•  d  prop*'rty  aii.i  s.  M  i! 
!  a  third  person. 

Apfiiicant  represents  t'lat  the 
'^currer.ce  of  an  even'  of  default  under 
dry  Le  ;se  will  ccnstitufe  an  event  rf 
default  under  the  Secured  Indenture. 
Applicant  further  represents  that,  as  a 
consequence,  upon  the  occurrence  of  an 
evnnt  of  default  under  a  Lease,  the 
holders  of  a  stated  percentage  in 
principal  amount  of  the  Corporation 


Notes  at  the  time  outstanding  will  have 
the  right  to  direct  the  Trustee  under  the 
Secured  Indenture  in  regard  to  the  time, 
method  and  place  of  the  exercise  by  the 
Trustee  of  its  rights  and  remedies  under 
such  Lease,  including  the  rights  and 
remedies  in  respect  of  the  Leased 
Property. 

Applicant  states  that  the  payment  of 
principal  of  and  premium,  if  any.  and 
interest  on  the  Corporation  Notes  will 
be  made  exclusively  from  amounts  paid 
by  the  Lessees  under  the  Leases  and 
from  other  proceeds  of  the  security  held 
by  the  Trustee  which  is  related  to  such 
Leases.  Neither  Smith  Barney  nor  any  of 
its  subsidiaries  will  be  liable,  directly  or 
indirectly,  for  any  payment  of  principal 
of  or  premium,  if  any.  or  interest  on  any 
of  the  Corporation  Notes. 

Applicant  asserts  that  its  proposed 
activities  are  appropriate  in  the  public 
interest  because  the  propu.-,ed  issuance 
of  Corporation  Notes  would  provide  a 
convenient  mechanism  for  Dow  and  its 
subsidiaries  to  obtain  the  benefits  of 
access  to  segments  of  the  debt  capital 
markets  other  then  the  institutional 
private  placement  market.  Applicant 
further  asserts  that  an  exemption  would 
be  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act  because,  among  other  things, 
investors  will  be  equally  well  protected 
under  the  proposed  arrangements  as 
under  functionally  equivalent 
arrangen^ents  that  would  not  result  in 
the  applicability  of  the  Act. 

Notice  is  further  given  that  any 
iniertsted  person  wishing  to  request  a 
heariiiij  on  the  application  may.  not  later 
than  July  12, 1935.  at  5:30  p.m..  do  so  by . 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  ai:v.  of  fact  or  law  that  are 
d;sp'       '  .^Secretary,  Soruiitiis 

ar.d  I  Commission,  VV<ishin;;ton, 

OC.  2  ■•iJ.  A  copy  of  the  request  should 
bt;  sjivu'.i  personally  or  by  rr.ail  upon 
Applicant  at  the  address  st.4ted  above. 
!V()'>r  o'  <^f  ■  ice  (by  a:.Md.ivil  or.  in  the 
c.r  ■:  ;i,  .m  ;!''or.iev-al-lavv,  l-.f 
c'^rtificjf.-')  &h.ill  be  fiiid  wvh  the 
r'  quest.  .\!u;r  s.'id  date  an  oriier 
di'^posing  of  the  application  v\ill  be 
issued  unless  ihc  Comnii'^sion  orders  a 
heariig  upon  reii'j.';st  or  up. in  its  own 
motion. 

Fcr  tlie  Commission,  by  the  Division  of 
Investmor.!  M<ina(;Fincnt.  puisuant  to 
de'fijatetl  auihority. 

Shirley  E.  Mollis, 

Assistant  Secretary. 

|FR  Doc  85-1,50«7  Filed  5-21-85;  8  45  am| 

■ILLmO  CODC  MIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

(Declaration  of  Disaster  Loan  Area  2193 
AMDT.  1 1 

Ohio 

The  above  numbered  declaration  (19 
FR  24J38)  is  amended  in  accordance 
with  the  amendment  to  the  President's 
declaration  of  June  3. 1985.  to  include 
Coshocton  and  Portage  Counties  as 
adjacent  areas  in  the  State  of  Ohio  as  a 
result  of  damage  from  severe  storms, 
high  winds,  and  tornadoes  beginning  on 
May  31. 1985.  .Ml  other  information 
remains  the  same,  i.e..  the  termination 
date  for  filing  applications  for  physical 
damage  is  the  close  of  business  on 
August  2, 1985,  and  for  economic  injury 
until  the  close  of  business  on  March  3, 
1986, 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No  59002  and  59008) 

Dated:  June  10.  1985. 
Allred  E.  |udd. 

Acting  Deputy  Associate  Administrator  for 
Disastrr  Assistance. 
|FR  Doc.  85-15096  Filed  6-21-85;  8:45  ain| 

8ILLINQ  COOC  MHS-OI-M 


Direct  Business  Loans;  Interest  Rates 

The  Interest  rate  on  section  7(a)  Small 
Business  Administration  direct  business 
loiins  (as  amended  by  Pub.  L.  97-35)  and 
the  SCA  share  of  immediate 
participaiion  loans  is  twelve  and  one 
eight  (12'>-)  percent  for  the  fiscal  quarter 
beginning  July  1, 1985. 

On  a  qiiirterly  basis,  the  Small 
Business  Administration  also  publishes 
an  inten  ;,;  rate  called  the  optional  "peg" 
rate  (13  CFR  120.3{b)(2j(iii)).  This  rate  is 
a  Vv-eiy.hted  average  erst  of  money  to  the 
poverii.ment  for  mnt'irities  similar  to  the 
avpraye  SBA  loan.  This  rote  may  be 
u'^c'.l  05  a  ba-ie  raiE  for  g;jarantued 
fluctuating  interest  rate  SBA  luuns.  For 
the  fLiiv-'..'j'fcinLt.i  quarter  of  l"o.".  this 
r.^le  will  be  el-von  and  three  eiphis 
(1i'«t  pfTseul. 
EJwin  T.  li-:l!cvvay, 

A'iscri'i:e  .^Jninistrilor  fur  Finonic  ami 
i 

\  ■  -l.Sf>i5  Fil;-.l  &-21-e5:  8:45  H-n\ 

PJLliNO  COOS  531.  Ol-M 


DEPARTMEN  T  OF  STATE 

IDelagatlor  of  Auttiorlty  No.  157;  Public 
Notice  9401 

Under  Secretary  for  Management; 
Delegation  of  Authority 

By  virtue  of  the  authority  vested  in  me 
as  L'nder  Secretary  for  Management  and 


by  Department  of  State  Advisory 
Committee  Management  regulations  (22 
CFR  Part  8).  I  hereby  delegate  to  the 
Director  of  Management  Operations  the 
authority  to  make  determinations  to 
close  advisory  committee  meetings  to 
the  public  pursuant  to  section  10(d)  of 
the  Federal  Advisory  Committee  Act,  5 
use.  App.  I.  and  General  Services 
Administration  interim  advisory 
committee  management  regulations,  41 
CFR  101-C.1023.  I  hereby  also  delegate 
to  the  Director  of  Management 
Operations  the  authority  to  approve  in 
exceptional  circumstances  the  giving  of 
less  than  15  days'  public  notice  of  an 
advisory  committee  meeting,  as 
provided  in  41  CFR  101-6.1015(b)  (1). 
Notwithstanding  any  other  provision  of 
this  delegation  of  authority,  the  Under 
Secretary  for  M.inagement  may  at  any 
time  exercise  any  function  delegated  by 
this  delegation  of  authority. 
Ronald  I.  Spiers. 

I  'iiilt •/•  Si.crctary  fur  Mkina^enwnt. 
June  43, 198S. 
(KR  Doc.  85-15083  File  i  6-21-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
IDocketNo.  S-7691 

United  States  Lines  (S.A.)  Inc.; 
Application  to  Provide  a  TR  4/ ISA 
Dual  Service 

United  States  Linus  (S.A.)  Inc. 
(USL(S.A.)).  by  application  dated  May  9, 
1985,  as  amended,  has  requested  an 
amendment  to  Appendix  A  of 
Operating-Differential  Subsidy 
Agreement,  Contract  No.  MA/MSB-338 
and  MA/MSfM25.  to  provide  a  TR  4/ 
ISA  (U.S.  East  Coast/Venezuela,  South 
and  East  Africa  with  privilege  service  to 
Brazil)  dual  service. 

Currently,  Venezuela  (TR  4)  is  served 
on  USL(S.A.)s  TR  V*  (U.S.  East  Coast/ 
East  Coast  South  America  and 
Caribbean)  service.  USL(S.A.)  wants  the 
flexibility  to  call  Venezuela  on  its  TR  4/ 
15A  dual  service  instead  of  on  only  a  TR 
1/4  dual  service.  For  the  present 
USL(S.A.)  intends  to  suspend  calling 
Venezuela  of  its  TR  'A  dual  service  and 
substitute  it  with  TR  4. ISA  dual  service. 
USL(S.A.)  wishes  to  retain  the  option  to 
substitute  one  such  dual  service  for  the 
other. 

The  new  service  configuration  plan  by 
USL(S.A.)  would  be:  (1)  A  U.S.  East 
Coast/Brazil  &  Argentina  (TR  1)  service, 
and  (2)  a  U.S.  East  Coast/Venezuela- 
South  Africa-Brazil  (TR  4/lSA)  dual 
service.  USL(S.A.)  also  operates  a  TR  20 


(U.S.  Gulf/East  Coast  South  America  & 
Venezuela)  service  not  materially 
affected  by  the  application. 

USL(S.A.)'s  application  stresses 
several  important  benefits  it  expects 
will  be  gained  by  approving  the 
proposed  combination  of  services.  By 
removing  Venezuela  from  its  current  TR 
1/4  service,  the  operator  expects  the 
resultant  TR  1  service  could  be  served 
by  three-rather  than  the  current  four- 
vessels.  This  will  result  in  a  reduction  in 
the  amount  of  ODS  paid  by  MARAD, 
and  USL(S.A.)  will  benefit  from  better 
utilization  of  vessel  capacity.  USL(S.A.) 
notes  that  the  proposed  TR  4/15A 
service  will  be  served  by  four  vessels, 
the  same  number  as  currently  serves  TR 
15  A. 

USL(S.A.)  points  out  that  the  market 
does  not  support  the  current  56  day 
transit  time  of  the  existing  TR  1/4 
service.  By  removing  Venezuela  and 
making  othi-^r  adjustments  to  the  East 
Coast  rotation,  TR  1  could  be  serrved  in 
a  42  day  rotation.  Lastly,  the  operator 
maintains  that  insertion  of  Venezuela 
into  the  southbound  leg  of  the  proposed 
TR  4/15A  service  will  improve  its 
southbound  vessel  load  factors  from  the 
U.S.  East  Coast  to  Africa.  USL(S.A.) 
believes  the  benefits  could  all  be 
attained  with  improved  overall  vessel 
utilization  and  without  any  affective 
loss  in  required  vessel  capacity. 

USL(S.A.)  currently  provides  bi- 
weekly service  on  TR  20  with  one  C6-S- 
60b  (640  TEU)  and  two  C6-S-60c  (707 


TEU)  partial  containerships.  Bi-weekly 
service  is  provided  on  its  TR  1/4  (U.S. 
East  Coast/East  Coast  South  America  & 
Caribbean)  service  with  two  C6-M- 
Fl45a  (1,900  TEU)  containerships  and 
two  C6-S-1X  (1,000  TEU)  containerships. 
Vessels  on  USL(S.A.)'s  bi-weekly  TR  15- 
A  (U.S.  East  Coast/South  &  East  Africa) 
service  also  make  homebound  calls  at 
Brazil  on  TR  1  on  a  privilege  basis  en 
route  from  ports  in  South  and  East 
Africa.  USL(S.A.)'s  TR  15-A  service  is 
provided  with  one  C6-S-60b  and  Iwo 
C6-S-60C  partial  containerships  and  one 
C5-S-73b  (1,220  TEU)  full  containership. 
A  review  of  USL(S.A.)'s  sailings  from 
January  1984  to  the  present  indicates 
that  every  homebound  TR  1&-A  voyage 
called  at  Brazil.  USL(S.A.)  has  indicated 
that  this  practice  will  contrsueinto  the 
future. 

Under  ODSA  MA/MSB-338  USL(S.A.) 
is  authorized  to  make  a  minimum/ 
maximum  of  40/70  sailings  per  year  on 
TR  1  and  a  minimum/maximum  of  22/36 
sailings  per  year  on  TR  15A.  Under 
ODSA  MA/MSB-425  USL(S.A.)  is 
authorized  to  make  a  minimum/ 
maximum  of  22/55  sailings  per  year  on 
TR  4.  USL(S.A.)  has  the  necessary 
interchange/transfer  authority  in  order 
to  implement  its  proposed  realignment. 

If  the  application  is  approved,  the  ' 
numbers  and  types  of  vessels  USL(S.A.) 
employs  on  each  of  its  different  services 
will  be  different  than  previously 
described.  A  table  summarizing  the 
proposed  realignment  is  as  follows: 


USL(S.A.)  Current  and  Proposed  Services 


Service 

Foreign  countries  served . 


Numbar  and  type  of  vessels 


Voyage  length 

Service  Irequency 


CuTent  service 


TR  % 

Brazil 

Argentina 

Uruguay 

Venezuela 

(2)C6-S-1x(1,00OTEU) 

(2)  C6-F-145a  (1,900  TEU).. 


4 

56  days  . 
2  weeks.. 


Proposed  new  service 


TR  1 
Brazil 
Argentina. 
Uruguay. 

(1)C5-S-73b  (1.220  TEU).' 
(2)C6-F-145a. 

3. 

42  days. 

2  weeks. 


'  To  be  replaced  in  September  by  a  third  C6-F-145a. 


Service 

Foreign  countries  served . 


Numt>er  and  type  ol  vessels .. 


Voyage  length 

Service  frequency .. 


Current  service 


TR  15A 

South  Africa.. 
Brazil 


(1)C6-S-60b(640TEU). 

(1  C5F-S-73b 

(2)  C6-S-60C  (707  TEU).. 


4 

56  days .. 
2  weeks  . 


Proposed  new  service 


TR  4/ ISA. 
Venezuela 
South  Africa 
Brazil. 

(2)C6-S-1x 
(2)  C6-S-60C 

4. 

56  days. 

2  weeks 


The  net  effect  of  the  proposed  re- 
alignment of  service  is  that  USL(S.A.) 
will  be  able  to  provide  better  service  to 


each  of  its  routes  than  it  presently  does 
with  one  less  vessel.  The  main  thrust 
behind  the  re-alignment  is  to  free  up 


121 


2  4 


1985 
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more  space  for  the  heavy  northbound 
Brazil/Argentina  to  New  York  trade 
while  simultaneously  increasing  the 
weak  outbound  load  factors  on 
USL(S.A.)s  services.  A  further  benefit  is 
•he  savings  to  both  the  operator  and 
>4ARAD  by  the  lay-up  of  one  vessel. 

Besides  its  subsidized  service  on  TR 
1/4,  USL(S.A.)  has  been  regularly 
voyage  chartering  foreign-flag  container 
vessels  to  move  TR  1  cargoes  in  excess 
i>f  its  capacity.  USLfS.A.)  had  19  such 
■.barters  during  1984  and  has  had  three 
thus  far  in  1985  with  full  (670  to  1.000 
TEU)  container  vessels.  The  need  to 
continually  charter  these  foreign-flag 
vessels  underscores  USL(S.A.)'s  need 


for  increased  flexibility  in  order  to 
maximize  its  northbound  capacity. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary.  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration,  Room  7300.  Nassif 
Building.  400  Seventh  Street.  SW.. 
Washington.  D.C.  20590.  Comments  must 
be  received  no  later  than  5;00  p.m.  on 
Ji.ly  15, 1985.  This  notice  is  published  as 
a  matter  of  discretion  and  publication 
should  in  no  wav  be  considered  a 


favorable  or  unfavorable  decision  on  the 
application,  as  filed  or  as  may  be 
amended.  The  Maritime  Administrator 
will  consider  any  comments  submitted 
and  take  such  action  with  respect 
thereto  as  may  be  deemed  appropriate. 

(Catalog  of  FederHl  Domestic  Assistance 
Program  No.  20.804  Operating-Differential 
Subsidies)) 

By  Order  of  the  Maritime  Administrator. 

Date:  lune  19,  1985. 
Georgia  P.  Slamas. 
Secretary. 
|FR  Doc.  85-15135  Filed  6-21-85;  8:45  am] 

•ILLMO  CODE  4«10-*1-M 
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Sunshine  Act  Meetings 


This  section  of  the   FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)   5   U  S.C.   552b(e)(3). 


CONTENTS 

Item 

Equal  Employment  Opportunity  Com- 
mission          1. 2 

Federal  Communications  Commission .  3 
Federal   Deposit   Insurance   Corpora- 
tion          4,  5 

Federal  Trade  Commission 6 


1 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  Monday.  July  1. 1985. 
2:00  p.m.  (eastern  time). 

PLACE:  Clarence  M.  Mitchell,  Jr., 
Conference  Room  No.  20G-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building.  2401  "E"'  Street.  NW., 
Washington.  D.C.  20507. 

STATUS:  Closed  to  the  public. 

Closed 

1.  Lili^ation  Authorization;  CC 

Recommendations 

2.  IVoposed  Contract  for  Expert  Services  in 

Connection  with  a  Court  Case. 
Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EFOC  Commission  Meetings  in  the  Federal 
Register,  The  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (2021  634-6748  at  all  times 
for  information  on  these  meetings). 

CONTACT  PERSON  FOR  MORE 
information:  Cynthia  C.  Matthews, 
Executive  Officer,  Executive  Secretariat 
at  (202)  634-6748. 

This  Notice  Issued  June  19. 19B5. 

D.ited:  June  19.  198a 
Johnnie  |ohnson. 
Attorney  Advisor. 

|FR  Hoc.  85-15207  Filed  6-20-85:  12:36  pm) 
BILLING  CODE  6750-06-M 


equal  employment  opportunity 

commission 

DATE  AND  TIME:  Tuesday,  July  2, 1985. 

9:30  a.m.  (eastern  time). 

PLACE:  Clarence  M.  Mitchell.  Jr., 

Conference  Room  No.  200-C  on  the  2nd 

Floor  of  the  Columbia  Plaza  Office 


Building,  2401  "E"  Street,  NW.. 
Washington,  D.C.  20507. 

STATUS:  Part  will  be  open  to  the  public 
and  part  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Announcement  of  Notation  Vote(s) 

2.  A  Report  on  Commission  Operations 

(Optional) 

3.  Request  for  Opinion  Letter  Concerning  the 

Lawfulness  of  an  Amendment  to  a 
Pension  Plan 

4.  Briefing  on  the  General  Motors-EEOC 

Conciliation  Agreement 

Closed 

1.  Litigation  Authorization;  General  Counsel 

Recommendations 

2.  Proposed  Contract  for  Expert  Services  in 

Connection  with  a  Court  Case. 
Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  Meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  all  times 
for  information  on  these  meetings). 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynthia  C.  Matthews, 
Executive  Officer,  Executive  Secretariat 
at  (202)  634-6748. 

This  Notice  Issued  June  19, 1985. 

Dated:  June  19. 1985. 
lohnnie  Johnson. 
A  ttorney  A  d  visor. 
[FR  Doc.  85-15208  Filed  6-20-85;  12:36  pmj 

BILLING  CODE  67S0-O6-M 


FEDERAL  COMMUNICATIONS  COMMISSION 

Deletion  of  Agenda  Item  From  June  21st 
Open  Meeting 

The  following  item  has  been  deleted 
at  the  request  of  the  Chief,  Common 
Carrier  Bureau  from  the  list  of  agenda 
items  scheduled  for  consideration  at  the 
June  21, 1985  Open  Meeting  and 
previously  listed  in  the  Commission's 
Notice  of  June  14, 1985. 

Agenda,  Item  No.,  and  Subject 

Common  Carrier— 1— Title:  Guidelines  for  . 
Dominant  Carriers'  MTS  Rates  and  Rate 
Structure  Plans— CC  Docket  No.  84-1235. 
Summary:  The  Commission  will  consider 
proposed  guidelines  for  dominant  carriers' 
alternative  MTS  rale  and  rate  structure 
proposals. 


Federal   Register 
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Issued:  June  14. 1985. 
William  ].  Tricarico. 

Secretary.  Federal  Communications 

Commission. 

(FR  Doc.  85-9683  Filed  6-20-85;  2:24  pmj 

BILUNG  CODE  6712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Changes  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b  (e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Tuesday, 
June  18, 1985.  the  Corporation's  Board  of 
Directors  determined,  on  motjon  of 
Chairman  William  M.  Isaac,  seconded 
by  Director  Irvine  H.  Sprague 
(Appointive),  concurred  in  by  Mr. 
Michael  A.  Mancusi.  acting  in  the  place 
and  stead  of  Director  H.  Joe  Selby 
(Acting  Comptroller  of  the  Currency), 
that  Corporation  business  required  the 
addition  to  the  agenda  for  consideration 
at  the  meeting,  on  less  than  seven  days' 
notice  to  the  public,  of  the  following 
matters: 

Recommendation  regarding  the 
Corporation's  assistance  agreement  with  an 
insured  bank  pursuant  to  section  13  of  the 
Federal  Deposit  Insurance  Act. 

Application  of  Miami  Valley  Bank  of 
Southwest  Ohio,  Franklin  Ohio,  a  proposed 
new  bank,  for  Federal  deposit  insurance,  and 
for  consent  to  acquire  the  assets  of  and 
assume  the  liability  to  pay  deposit^ made  in 
Miami  Valley  Building  and  Loan  Association, 
Franklin.  Ohio,  a  non-federally  insured 
institution. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  these  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(4),  (c)(6),  (c)(8),  and 
(c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(4),  (c)(6). 
(c)(8).  and  (c)(9)(A)(ii)). 

Dated:  June  19.  1985. 


2  4 
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Federal  Deposit  Insurance  Corporation. 

Hoyle  L  Robinson. 

Executive  Secretary. 

|FR  Doc  85-15202  Filed  6-20-85;  11:54  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION  AGENCY  MEETING 
AGENCY  MEETING  \ 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  5:17  p.m.  on  Tuesday.  June  18, 1985, 
the  Board  of  Di.  actors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  adopt:  (1)  A  resolution  (a) 
making  funds  available  for  the  payment 
of  insured  deposits  made  in  Strong's 
Bank,  Oodgeville.  Wisconsin,  which  was 
closed  by  the  Commissioner  of  Banking 
for  the  State  of  Wisconsin  on  Friday. 
June  14. 1985;  (b)  accepting  the  bid  of 
M&l  Bank  of  Dodgeville.  Oodgeville. 
Wisconsin,  a  newly-chartered  State 
nonmember  bank,  for  the  transfer  of  the 
insured  deposits  of  the  closed  bank;  and 
|c)  designating  Mil  Bank  of  Dodgeville 
as  the  agent  for  the  Corporation  for  the 
payment  of  the  insured  deposits  of  the 


closed  bank:  and  (2)  an  Order  approving 
the  applications  of  M&I  Bank  of 
Dodgeville.  Dodgeville.  Wisconsin,  for 
Federal  deposit  insurance  and  for 
consent  to  purchase  certain  assets  of 
and  to  assume  the  liability  to  pay 
certain  deposits  made  in  Strong's  Bank. 
Dodgeville.  Wisconsin. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Mr.  Michael  A. 
Mancusi,  acting  in  the  place  and  stead 
of  Director  H.  Joe  Selby  (Acting 
Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  of  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  {c)(6),  (c)(8).  (c)(9)(A)(ii), 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(6),  (c)(8). 
(,c)((9)(A)(ii).  and  (c)(9)(B)). 

Dated:  June  19, 1985. 


Federal  Deposit  Insurance  Corporation 

Hoyle  L  Robinson, 

Executi  ve  Secretary 

|FR  Doc.  85-15203  Filed  b-2l>-85:  11.54  am] 

MLLma  cooc  (714-01-11 

6 

FEDERAL  TRADE  COMMISSION 

TIME  AND  DATE:  2:00  p.m..  Monday.  June 

24.  1985. 

place:  Room  432.  Federal  Trade 

Commission  Building.  6ih  Street  and 

Pennsylvania  Avenue.  NW., 

Washington,  D.C.  20580. 

STATUS:  Open. 

MATTER  TO  BE  CONSIDERED: 

Consideration  of  proposed  changes  to 

the  Commission's  Rules  of  Practice  to 

encourage  negotiated  resolutions  of 

discovery  disputes,  including  changes  to 

Rules  2.7(d)(4),  3.22(f).  3.34.  and  3.37. 16 

CFR  2.7(d)(4),  3.22(r),  3.34,  and  3.37 

(1985). 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Susan  B.  Tichnor,  Office 

of  Public  Affairs:  (202)  523-1892, 

Recorded  Message:  (202)  523-3806. 

Emily  H.  Rock, 

Secretary. 

|FR  Doc.  85-15246  Filed  6-20-«5;  3:13  p.m.) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

National  Environmental  Policy  Act; 
Revised  Implementing  Procedures 

agency:  Forest  Service.  USDA. 

ACTION:  Notice  of  adoption  of  final 
policy. 

summary:  The  Forest  Service  hereby 

gives  notice  that  it  is  adopting  revised 
-policy  and  procedures  for  implementing 
the  National  Environmental  Policy  Act 
(NEPA)  and  Council  on  Environmental 
Quality  |CEQ)  regulations.  These 
guidcii.'ies  replace  policy  and 
procedures  published  in  the  Federal 
Resister  on  November  19. 19C1  (40  FR 
56998.  Part  3).  and  will  be  issued  through 
the  agency  directives  system  as  Chapter 
1950  of  the  Forest  Service  Manual  and 
as  Forest  Service  Handbook  1909.15, 
Environmental  Policy  and  Procedures 
Handbook. 

DATE:  These  procedures  are  effective 
upon  issuance  to  Forest  Service 
personnel  in  the  Forest  Service  directive 
system.  If  is  estimated  that  Forest 
Service  personnel  will  have  received 
this  guidance  on  or  about  July  1, 1985. 
These  procedures  apply  to  the  fullest 
extent  practicable  to  analyses  and 
documents  started  before  that  date. 
However,  work  done  under  previous 
guidelines  need  not  be  revised. 

FOR  FURTHER  INFORMATION  CONTACT 

David  E.  Ketcham.  Director  of 
Environmental  Coordination,  Forest 
Service,  USDA,  P.O.  Box  2417, 
Washington.  DC  20013.  Telephone  (202) 
447-4708. 

SUPPLEMENTARY  INFORMATION:  Chapter 
1950  of  the  Forest  Service  Manual  (FSM) 
and  Forest  Service  Handbook  (FSH) 
1909.15  contain  Forest  Service  policy 
and  procedural  guidelines  to  implement 
the  .National  Environmental  Policy  Act 
(NEPA)  in  compliance  with  the  Council 
on  Environmental  Quality  (CEQ) 
regulations  (40  CFR  Parts  1500-1508). 
Consistent  with  agency  directives 
policy,  FSM  1950  has  been  revised  to 
specify  desired  results,  to  minimize 
procedural  detail,  to  rely  as  much  as 
practicable  on  judgment  of  field 
professionals,  and  to  permit  discretion 
in  achieving  on-the-ground  results 
appropriate  to  local  situations  and 
conditions.  FSM  1950  as  revised 
contains  only  that  direction  needed  by 
line  and  primary  staff  officers.  More 
detailed  procedures  for  environmental 
analyses  and  documentation  needed  by 
hne  and  staff  officers  and  resource 
specialists  and  set  forth  in  the 
handbook,  FSH  1909.15. 


The  major  changes  in  FSM  1950  are: 
Clarification  of  the  Chiefs  and 
Secretary's  NEPA  responsibilities  in 
situations  where  they  have  retained 
decision  authority:  clarification  and 
broadening  of  direction  on  categorical 
exclusions:  and  expansion  of  the  use  of 
scoping  to  apply  to  analysis  of  all 
proposed  actions. 

The  Council  on  Environmental 
Quality's  regulations  and  supplementary 
guidance  emphasize  that  competent 
scoping  is  the  key  to  successful 
environmental  analysis  and  appropriate 
documentation.  Scoping  is  the  analytical 
stage  at  which  to  examine  the 
characteristics  of  a  proposed  action  and 
to  identify  potentially  affected  and 
interested  agencies  and  publics, 
important  issues,  and  a  range  of 
reasonable  alternatives.  For  this  reason, 
the  Forest  Service  is  applying 
appropriate  scoping  procedures  to  all 
proposed  actions  under  NEPA,  not  just 
to  those  requiring  environmental  impact 
statements.  This  broader  application  of 
scoping  sets  the  stage  for  efficient, 
defensible  analysis  with  relevant, 
concise  documentation. 

The  revised  policy  on  categorical 
exclusions  clarifies  and  broadens 
current  direction  by  allowing 
responsible  officials  to  exclude  from 
preparation  of  environmental 
assessments  and  environmental  impact 
statements  proposed  actions  not  having 
a  significant  effect  on  the  human 
environment.  It  also  expands  the  listing 
of  typical  classes  of  actions  which  might 
be  excluded.  This  will  permit  agency 
officials  to  concentrate  valuable  time 
and  other  resources  on  proposed  actions 
which  will  or  might  have  significant 
effects. 

In  addition  to  changes  to  FSM  1950, 
portions  of  the  handbook  have  been 
reorganized  and  edited  for  a  more 
concise,  logically  ordered  presentation 
and  minor  changes  were  made  to  keep 
the  handbook  consistent  with  FSM  1950 
manual  revisions. 

Response  to  Comments 

Draft  guidelines  were  published  for 
public  review  in  the  Federal  Register  on 
September  21, 1984  (49  FR  37306). 
Comments  vscre  received  from  19 
private  organizations,  6  Federal  and 
State  agencies,  27  Forest  Service  units, 
and  private  citizens.  We  fully 
considered  each  comment  and  made  a 
number  of  substantive  as  well  as 
editorial  changes,  in  response  to  these 
comments.  A  summary  of  major 
comments  received  and  the  agency 
response  to  them  follows. 

General  Comments.  Reviewers  tended 
to  support  the  proposed  changes.  Many 
offered  valuable  suggestions  for 


improving  the  wording  of  specific 
passages  to  ensure  desired  results. 
Almost  all  who  commented  on  scoping 
supported  its  early  and  expanded  use  to 
identify  issues  and  to  focus  on  the 
environmental  analysis  and  subsequent 
documentation,  if  needed. 

Several  reviewers  noted  missing 
exhibits.  When  no  changes  were 
proposed,  exhibits  were  merely 
referenced  and  intentionally  omitted  to 
save  printing  costs.  All  exhibits  are 
included  in  this  final  revision. 

Specific  Comments  on  FSM  Chapter 

1.  FS\f  W50.3— Policy.  Some 
respondents  expressed  concern  that 
interested  publics  might  not  be  informed 
of  decisions  to  proceed  with  actions 
which  have  been  categorically  excluded 
from  documentation.  In  response,  we 
have  revised  the  policy  statement  to 
provide  that  interested  and  affected 
publics  be  notified  of  the  decision  to 
proceed  with  an  action  that  is 
categorically  .excluded  from 
documentation. 

2.  FSM  1950.41b— Director  of 
Environmental  Coordination.  One 
respondent  said  social  analysis  should 
be  better  defined.  The  paragraph  has 
been  revised  to  slate  that  the  Director  of 
Environmental  Coordination  is 
responsible  for  social  impact  analysis 
policy  aiid  procedures,  which  are  set 
forth'in  FSM  1973  and  FSH  1909.17. 
chapter  30. 

3.  FSM  1950.-IJ — Forest  Supervisors. 
Project  Leaders,  and  State  and  Private 
Forestry  Field  Representatives. 
Reviewei  s  asked  whether  Station 
Directors  and  the  Area  Director  could 
redelegate  responsibility  for 
environmeiital  procedures  to  Forest  j 
Supervisors.  Project  Leaders,  and  State 
and  Private  Forestry  Field 
Representatives.  The  paragraph  has 
been  eliminated:  and  the  delegation  of 
authority  is  included  under  FSM  1950.42. 
Regional  Foresters,  Station  Directors, 
and  Area  Director.  ( 

4.  FSM  1951— Scoping  and 
Environmental  Analysis.  Several 
reviewers  requested  further  clarification 
of  the  relationship  between  scoping  and 
environmental  analysis.  Accordingly, 
we  have  added  a  statement  explaining 
that  scoping  is  an  integral  part  of 
environmental  analysis  and  that  scoping 
includes  issue  identification  and  orderly 
planning.  We  have  also  revised  the 
second  paragraph  to  explain  that 
environmental  analysis  continues  after 
scoping  until  needed  information  is 
obtained.  Environmental  analysis 
includes  information  necessary  to 
assess  the  effects  of  a  proposed  action 
and  the  type  of  documentation  needed. 
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if  the  action  is  not  catQgoricalUy 
excluded  from  dncumentHtion. 

5.  1952.2 — Cate^ioricul  exclusiun  from 
(loiunwiitation.  The  largest  volume  of 
(  nmm(  nt  was  generated  by  proposed 
changes  designed  to  iricrease  the 
number  of  actions  categorically 
excluded  f'om  documentation.  Some 
reviewers  were  conceined  that 
excluding  additional  ar;tions  might  result 
in  reduced  public  involvement,  in 
decisions  with  insuffifjient 
environmental  analysis  and 
documentation  to  support  them,  or  in 
misinterpretation  of  the  purpose  of  the 
list  of  typical  classes  of  actions  that 
might  be  excluded  from  documentation. 
The  agency  docs  not  believe  that  the 
revisions  of  categorical  exclusion 
direction  will  have  these  results.  Under 
the  revised  policy,  scoping  is  necessary 
for  all  proposed  actiotts.  including  those 
which  may  be  categorfcally  excluded 
from  documentation.  Interested  and 
affected  publics  must  be  kept  informed 
and  have  an  opportunity  to  contribute  to 
an  environmental  analysis  (FSH  1909.15. 
sees.  11.6, 11.8. 12.  and  21).  Moreover, 
actions  may  be  categorically  excluded 
from  documentation  (Vily  if  both  past 
experience  and  environmental  analysis 
demonstrate  that  no  significant  effects 
on  the  human  environment  will  result, 
individually  or  cumulatively  (FSM 
1952.2). 

Finally,  the  list  of  typical  classes  of 
actions  that  might  be  excluded  is  merely 
illustrative.  In  some  instances, 
environmental  analysis  will  reveal  that 
significant  effects  could  occur  and  an 
environmental  assessment  or 
environmental  impact  statement  must  be 
prepared.  The  guiding  principal  is  that 
the  depth  and  breadth  of  the 
environmental  analysis,  the  extent  of 
public  involvement,  and  the  type  of 
documentation  for  a  proposed  action 
must  be  commensurate  with  the  scale 
and  intensity  of  the  anticipated  effects. 

Several  of  those  commenting 
emphasized  that  some  of  the  typical 
classes  of  actions  which  might  be 
excluded  from  documentation  are  at 
times  quite  impactive  and  that  these 
exceptions  need  to  be  evaluated  and 
documented  in  an  environmental 
assessment  or  impact  statement.  Road 
building,  pesticide  use,  and  timber  sales 
were  most  often  cited  as  examples.  We 
believe  our  revision  of  this  section 
responds  to  these  concerns.  As 
previously  noted,  this  section  now 
emphasizes  that  an  action  may  not  be 
categorically  excluded  unless  both  past 
experience  and  environmental  analysis 
indicate  that  the  action  will  not  have  a 
significant  effect  on  the  human 
environment,  individually  or 
cumulatively. 


Other  reviewers  endorsed  the  list  of 
typical  classes  of  actions  that  might  be 
excluded  from  documentation:  and  some 
cited  additional,  potentially  excludable 
actions.  For  example,  two  respondents 
ar.ked  that  field  and  laboratory  research 
be  added  to  the  list  of  typical  classes  of 
actions  for  categorical  exclusion.  This 
suggestion  was  not  accepted  because 
low-impact  research  activities  aie 
alreadv  excluded  from  documentation 
under  USDA  regulations  (7  CFR  lb.3). 

Some  reviewers  supporli^d  the  use  of 
the  list  of  typical  classes  but  called  for 
better  definition  of  certain  items.  For 
example,  they  felt  the  Forest  Service 
should  specify  what  is  meant  by  a  low- 
impact  road,  mineral  activity,  or  limber 
sale.  In  response,  the  definitions  of 
several  of  the  typical  classes  of  actions 
which  normally  can  be  categorically 
excluded  were  revised  to  better  express 
our  intent.  The  purpose  for  listing  typical 
classes  which  normally  can  be 
categorically  excluded  is  also  clarified. 
The  number  of  examples  of  actions 
which  are  given  for  each  typical  class 
was  also  reduced  to  emphasize  that  (1) 
the  specific  actions  mentioned  were 
only  representative  of  those  included  in 
a  particular  cliiss;  (2)  it  is  not  possible  to 
specify  all  of  the  conditions  that  will  or 
will  not  produce  significant  impacts;  and 
(3)  conditions  vary  in  each  locality; 
therefore,  field  personnel  must  evaluate 
each  proposed  action  for  potentially 
significant  effects  as  defined  by  the 
Council  on  Environmental  Qualify 
regulations  (40  CFR  1508.14  and  1508.27). 

Several  reviewers  thought  the 
categorical  exclusion  option  could  or 
woc?a  be  misused  as  deliberate 
avoidance  tactics,  such  as  breaking  a 
larger  action  into  smaller  parts  for 
categorical  exclusion,  intentionally 
constructing  substandard  roads  when  a 
standard  road  is  needed,  and  justifying 
all  types  of  pesticide  projects  that  do  not 
involve  aerial  application.  This  is  not 
the  Forest  Service  intent  in  expanding 
the  use  of  categorical  exclusions.  The 
Forest  Service  routinely  conducts 
management  reviews  at  the  Regional, 
Forest,  and  District  levels  to  ensure 
compliance  with  policies  and 
procedures  and  takes  corrective  action 
where  reviews  indicate  such  action  is 
necessary. 

Some  reviewers  stated  that  decisions 
to  categorically  exclude  an  action  from 
documentation  should  always  be 
documented  and  filed  for  future 
reference.  This  suggestion  was  not 
accepted  since  this  would  be  an 
unnecessary  and  very  costly  task  for  the 
Forest  Service  to  document  all  actions 
involving  the  environment.  However, 
when  there  is  reason  to  believe  that 
specific  information  about  such  an 


analysis  and  decision  will  be  needed 
later,  documentation  is  advisable. 

Several  respondents  stressed  that 
final  decisions  to  proceed  with  an  action 
that  has  been  categorically  excluded 
should  not  be  made  until  interested 
parties  have  been  informed  of  the 
proposed  action.  This  sei.lion  has  been 
changed  to  require  that  interested  -jnd 
affected  people  be  informed  of  the 
decision  to  proceed  with  an  action  that 
has  been  categorically  excluded  from 
documentation. 

'6.  FSM  1952.3— Enviranmtulul 
Assessments.  Two  reviewers  said  that  if 
an  action  "may  significantly  affect"  the 
human  environment,  an  EIS  is  required 
(NEPA,  sec.  102(2)(A)).  We  agree  that 
the  use  of  "may"  is  misleading  in  this 
section.  The  phrasing  has  been  changed 
to  direct  that  environmental 
assessments  be  prepared  when  an 
action  is  not  categorically  excluded  from 
documentation  and  it  is  not  determined 
that  an  environmental  impact  statement 
is  necessary. 

Specific  Comments  on  Forest  Service 
Hamlbook—FSH  1909. 15 

Public  and  agency  comments  resulted 
in  editorial  and  organizational  changes 
to  increase  the  clarity  and  precision  of 
the  handbook.  This  includes  several 
changes  needed  to  make  the  handbook 
consistent  with  the  above  manual 
revisions  and  also  rewording  of  several 
definitions.  The  definition  of 
environmentally  preferable  alternative 
has  been  revised  to  better  convey  the 
meaning  of  Section  101  of  NEPA.  This 
definition  oi proposed  action  has  been 
added  to  provide  the  basis  for  initiating 
an  environmental  analysis. 

Chapter  10  has  been  revised  to 
describe  scoping  as  an  integral  part  of 
environmetal  analysis  that  also  includes 
determining  whether  a  plan  of  work  is 
needed.  The  requirement  to  produce  a 
work  plan  has  been  deleted  to  avoid  the 
impression  that  a  formal  plan  of  work  is 
always  required.  Section  11.2  has  been 
reworded  to  clarify  the  kind  of 
information  needed  about  impending 
decisions.  The  statement  of  whether  or 
not  a  categorical  exclusion  is 
appropriate  has  been  deleted  to  avoid 
the  false  impression  that  environmental 
analysis  is  unnecessary  if  an  action  is 
categorically  excluded  from 
documentation.  A  new  item  has  been 
added  to  recognize  the  existence  of 
higher  plans  and  commitments.  In 
section  11.5,  provisions  for  consulting 
have  been  revised  to  specifically  include 
other  agencies.  The  first  sentence  in 
section  12  on  informing  participants  of 
results  of  scoping  has  been  changed  and 
moved  to  section  11.7-Interdisciplinary 
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Analysis  to  ensure  that  the 
interdisciplinary  tipproach  is  usnil  in  all 
environmrntdl  analyses,  not  just  those 
Ipiuling  lo  environmental  impact 
statements. 

In  chapter  20.  section  21  is  revised  to 
emphasize  that  scoping  is  the  first  phase 
of  environmental  analysis.  Section  22  is 
amended  to  address  situations  in  which 
information  about  significant  adverse 
effects  on  the  human  environment, 
which  is  necessary  for  a  reasoned 
choice  amonti  alternatives,  is  incomplete 
or  uncertain.  In  section  23.  we  have  used 
only  the  term  "issues'  and  omitted 
■  concerns"  and  "opportunities"  since 
these  terms  are  not  used  in  the  Council 
on  Environmental  Quality  regulations. 
Section  23.1  is  amended  to  provide  that 
the  no-action  alternative  must  be 
considered  in  detail  in  each 
envirofimen;;*!  analysis. 

!p  chap'tr  M  section  33.4- 
Disfribution  of  Decision  Documents  is 
amended  to  apply  to  wetlands  as  well 
as  floodpiains.  Federal  Register 
document  requirements  have  been 
removed  from  chapter  40  and  placed  in 
chapter  60.  section  67.  as  refereme 
material.  Section  42.22  is  amended  to 
aiidrtfss  situations  in  which  information 
iit)oul  significant  adverse  effects  on  the 
h'iman  environment,  which  is  necessary 
for  a  reasoned  choice  among 
aiiernatives.  is  incomplete  or  uncertain. 
S;t  lions  42.31  and  4^.3J  now  define  the 
of'icial  filing  date  tor  environmental 
ir-.pact  statements  sent  to  the 
h>virMnmental  Protection  Agency. 
S '(lion  42.32  has  also  been  amended  to 
I'VKVide  additional  information  about 
( IK  ulating  final  envtronnienlai  impact 
-.1  I'etnents.  Section  .^J  has  been 
•  nded  to  ensure  th^t  anticipated 

•    ii.N  ,jrf  jrhieved  '■■.  niiinitoruiii 

The  full  text  of  FSM  1^50  and  ch.ip'rr 
.i:    l.ru  5»)  of  FSH  1'»'t«)  i".  are  set  >>■■:'  -i 
^  ■'!  ;is  .Appendices  I  -iv.]  II  to  thi> 

■  'nent.  Tm  sd\  u  coMs.  >  iMy 

.  i^>le  of  Con  •  '■  •;>'•    •-'    ' 

"i^  Chapter  i 


.  ironmfni:: 
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1954  EMERGENCY  ACTIONS 

TITLE  1900— PLANNING 

CHAPTER  1950— ENVIRONMENTAL 
POLICY  AND  PROCEDURES 

This  chapter  sets  forth  Forest  Service 
policies  and  requirements  governing 
environmental  analysis  and 
documentation  that  are  in  addition  to 
those  required  by  statute  and  regulation. 
The  minimum  leeai  requirements  are 
shown  in  cross  references,  throughout 
the  chapter. 

19n0.1—Aulhyrity 

1 .  The  Xutiunal Ei.vinmmental Policy 
Act  of  lima  I  \EPA  '!.  as  amended  (42 
I'  S.C  432l-4:i46)  .\F.P.A  encourages  the 
Foresl  S«Tvicft  to  carry  ou»  -ts  programs 
in  vvav>>  'iiat  v. :!i  cre;!»e  and  mainliiin 
I  onditioiis  under  which  petiole  and 
natiir»' ■•.:!      ■'.;•  ichaimony 

ami  Co;!  !;i  /.'  sij  niic.  and 

othei  :»'i:ii''  ments  oi  pres.  nt  and  future 
.',ii|jt    ? 

I  ■  agency  lo  study 

''Uile 
niir>ves  iif 


ini!»rdiscip!i.''  \x\  nl.jnniiig 

th.il  ni.ty 
Ihe.ic? 
also  requires  detailed  statem.nis  on 
prtipos.iis  for  legislalitin  and  on  other 
PKijor  Federal  actions  that  .significantly 
affect  the  quality  of  the  hum.io 
environment. 


2.  Council  on  Environmental  Quality 
Regulations  (40  CFR  1500-1508).  These 
regulations  set  forth  specific 
requirements  for  implementing  the 
National  Environmental  Policy  Act. 

3.  U.S.  Department  of  Afiriculture 
NEPA  Policies  and  Procedui^s  (7  CFR 
lb).  These  regulations  direct  Department 
of  Agriculture  agencies  to  develop  and 
lo  implement  procedures  for  compliance 
with  NEPA.  The  regulations  exclude 
seven  categories  of  activities  from 
documentation  such  as  program  funding, 
educational  and  informational  activities, 
and  civil  and  criminal  law  enforcement 
and  investigation  activities. 

The  full  text  of  these  authorities  and 
supplementary  Council  on 
Environmental  Quality  guidance  are 
printed  in  full  in  chapter  60  of  the  Forest 
Service  Environmental  Policy  and 
Procedures  Handbook  (FSH  1909.15). 

1950.2 — Objectives.  In  meeting  the 
requirements  of  the  National 
Environmental  Policy  Act.  the  Forest 
Service  also  seeks  to: 

1.  Consider  carefully  the 
environmental  consequences  of  agency 
planning  and  decisionmaking. 

2.  Conduct  and  document 
environmental  analyses  and  subsequent 
decisions  appropriately,  efficiently,  and 
cost  effectively 

1950  i— Policy.  It  is  Forest  Service 
policy  to; 

1.  Fully  integrate  National 
Environmental  Policy  Act  requirements 
into  agency  planning  .tnd 
decisionmaking 

2.  Use  scoping  to  determine  the  depth 
and  brfMdth  of  environmental  analysis 
required  for  prup.sed  actions. 

3.  Notify  interested  and  affected 
publics,  in  a  niarnier  ^ippropnatc  to  the 
situation,  of  the  availability  of 

en\  ir..>nnit:nldl  documents  (40  Cf  R 
15i)(if»|bj).  records  of  decision,  and 
decision  notices  and  of  decisions  lo 
pr»."  e.-d  v>  i!i  ici  !  \\■,i\^:  been 

( ct:»  .'01  |i.  ><:  V  •'>.(  .  11 

doi,ij;nentation  in  an  environmental 
assf«snitnt  •T  ertvironnwenUij  ijrp.irt 
s'ii'eneoL  ^ — 


4.  Nf.ikp  environinfintal  dociimunt5. 

'■  '  '■.  on 

tnp  e\ttnl  practicable  (4l)CrK  150eb|t)) 

5.  Appiv  the  cmreijib  of  tiering  and 
adoption  lo  both  euvironmentjl  impact 
statements  and  enviionmental 
assessments  (40  CFR  1502.20  and 
1.506.3). 
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7950. 4 — Responsibility 

1950.41— Washington  Office 

1950.47a— Chief  The  Chief  is 
responsible  for  environmental  analysis, 
documentation,  and  decisions  relating  to 
legislation  and  national  policies,  plans, 
programs,  projects,  and  other  actions  of 
national  importance  where  the  Chief  has 
retained  authority. 

1950.41b — Director  of  Environmental 
Coordination.  The  Director  is  the  staff 
official  responsible  for  establishing  the 
national  Standards,  procedures,  and 
coordination  measures  necessary  to 
implement  the  National  Environmental 
Policy  Act  for  the  Forest  Service.  This 
includes  policies  and  procedures  for 
conducting  social  impact  analysis  (FSM 
1973  and  FSH  1909.17,  ch.  30). 

The  Director  also  provides  liaison 
with  the  Council  on  Environmental 
Quality  and  consults  with  the  council  on 
possible  referrals  (40  CFR  1504)  and 
emergencies  (40  CFR  1506.11). 

1950.42— Regional  Foresters.  Station 
Directors,  and  Area  Director  Regional 
Foresters,  Station  Directors,  and  the 
Area  Director  are  delegated 
responsibility  for  proposed  actions. 
They  are  also  responsible  for  related 
environmental  analyses,  including 
scoping  and  documentation  (FSM  1220 
and  1230). 

Regional  Foresters,  Station  Directors, 
and  the  Area  Director  may  file 
environmental  impact  statements 
directly  with  the  Environmental 
Protection  Agency  for  actions  within 
their  authority.  Refer  matters  requiring 
consultation  with  the  Council  on 
Environmental  Quality  to  the 
Washington  Office  Director  on 
Environmental  Coordination. 

Regional  Foresters.  Station  Directors, 
and  the  Area  Director  may  redelegate 
responsibility  for  environmental 
analyses,  documentation,  filing  of 
environmental  impact  statements,  and 
related  requirements  on  proposed 
actions  to  Forest  Supervisors,  project 
leaders,  and  Slate  and  Private  Forestry 
field  representatives. 

1950.6— Further  Guidance.  See  FSH 
1909.15.  Environmental  Policy  and 
Procedures  Handbook,  for  detailed 
instructions  for  conducting  and 
documenting  environmental  analyses 
and  for  implementing  and  monitoring 
proposed  actions. 

1951— SCOPING  AND 
ENVIRONMENTAL  ANALYSIS. 
Scoping  is  an  integral  part  of 
environmental  analysis.  Use  scoping  to 
investigate  and  identify  relevant  issues 
and  to  determine  the  extent  of 
environmental  analysis  required  for  all 
proposed  actions.  Scoping  varies 
depending  on  the  complexity  and  nature 


of  the  action.  Only  brief  consideration  of 
a  few  pertinent  factors  may  be 
necessary  for  a  proposed  action  which 
may  be  categorically  excluded  from 
documentation  in  an  environmental 
assessment  or  environmental  impact 
statement.  Preparation  of  an 
environmental  impact  statement 
requires  compliance  with  the  Council  on 
Environmental  Quality  scoping 
regulations  (40  CFR  1501.7). 

After  scoping,  continue  environmental 
analysis  by  estimating  the  physical, 
biological,  social,  and  economic  effects 
of  proposed  agency  actions  on  the 
quality  of  the  human  environment.  Then, 
determine  what  types  of  environmental 
documents  are  needed  if  the  action  is 
not  categorically  excluded. 

1952—DOCUMENTA  TION 

1952.1 — Environmental  Impact 
Statements.  Prepare  environmental 
impact  statements  to  document  the 
results  of  analysis  of  major  Federal 
actions  that  will  significantly  affect  the 
human  environment  (40  CFR  1502.3). 
These  documents  must  meet  the 
requirements  of  40  CFR  1502.  Actions 
that  require  environmental  impact 
statements  include: 

1.  Proposals  for  legislation 
recommended  by  the  Forest  Service 
when  significant  effects  on  the  human 
environment  would  result. 

2.  Regional  guides  and  forest  land  and 
resource  management  plans. 

3.  Other  major  actions  that  would 
produce  significant  effects  on  the  human 
environment. 

1952.2 — Categorical  Exclusion  From 
Documentation.  (40  CFR  1508.4).  In 
addition  to  the  seven  categories  of 
actions  excluded  from  documentation  in 
7  CFR  1(b)(3).  exclude  from 
documentation  in  environmental 
assessments  or  environmental  impact 
statements  other  actions  that,  based  on 
both  past  experience  and  environmental 
analysis,  will  have  no  significant  effect 
on  the  human  environment,  individually 
or  cumulatively.  The  guide  for  exclusion 
is  the  significance  of  the  effects  of  the 
proposed  action,  considering  both 
context  and  intensity  (40  CFR  1508.27). 
In  unusual  circumstances,  an  action  that 
normally  could  be  categorically 
excluded  may  have  a  significant 
environmental  effect.  Unusual 
circumstances  might  include  areas 
involving  threatened  and  endangered 
species:  critical  habitat;  floodplains: 
wetlands:  and  specially  designated 
areas,  such  as  wilderness,  wilderness 
study  areas,  or  roadless  areas 
designated  for  further  planning. 

Inform,  in  an  appropriate  manner, 
interested  and  affected  people  of  a 
decision  to  proceed  with  an  action  that 


has  been  categorically  excluded  from 
documentation  in  an  environmental 
assessment  or  environmental  impact 
statement. 

Generally,  the  nature  of  a  proposed 
action  determines  whether  or  not  to 
document  the  decision  to  categorically 
exclude  an  action.  In  those  situations 
where  environmental  assessments  have 
historically  been  prepared  for  actions 
that  now  may  be  categorically  excluded, 
a  simple  note  or  memorandum 
documenting  the  exclusion  of  one  or 
more  projects  should  be  adequate.  In 
other  situations,  no  documentation  is 
necessary. 

Typically,  classes  and  representative 
examples  of  actions  that  might  be 
categorically  excluded  are  listed  below. 
Past  experience  and  environmental 
analysis  indicate  that  these  actions  and 
classes  usually  do  not  significantly 
affect  the  human  environment, 
individually  or  cumulatively. 

1.  Administrative  actions,  such  as 
road  and  area  closures;  restrictions  on 
travel  or  use.  such  as  camping,  boating, 
or  hunting;  and  posting  signs  and 
markers. 

2.  Construction  of  low-impact 
facilities  or  improvements,  such  as 
auxiliary  support  buildings  or  other 
structures:  picnic  areas  and 
campgrounds;  temporary  and  other  low- 
standard  roads  such  as  traffic  service 
level  "D"  roads  (FSH  7709.56);  and  trails. 

3.  Repair  and  maintenance  activities, 
such  as  on  buildings,  grounds,  trails, 
rights-of-way,  and  range  improvements. 

4.  Low-impact  silvicultural  activities 
that  are  limited  in  size  and  duration  and 
that  primarily  use  existing  roads  and 
facilities,  such  as  firewood  sales; 
salvage,  thinning,  and  small  harvest 
cuts;  site  preparation;  and  planting  and 
seeding. 

5.  Low-impact  range  management 
activities,  such  as  fencing,  seeding,  and 
installing  water  facilities. 

6.  Issuance  or  modification  of 
authorization  or  agreements  for  such 
uses  of  lands  or  facilities  as  road 
maintenance  and  additional  use  of 
existing  roads,  rights-of-way.  and 
easements. 

7.  Low-impact  pest  management 
activities,  such  as  suppressing  nuisance 
insects  and  poisonous  plants  in 
campgrounds  and  picnic  areas: 
controlling  cone  and  seed  insects  in 
seed  orchards:  and  fumigating  to  control 
weeds  in  nurseries. 

8.  Mineral  and  energy  activities  pf 
limited  size,  duration,  and  degree  of 
disturbance,  such  as  preliminary 
exploration  and  removal  of  small 
mineral  samples. 
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9  Fish  and  wildlife  mHnagement 
activities,  such  as  improving  habitat, 
installing  fish  ladders,  and  stocking 
native  or  established  species. 

10.  Transfer  of  interests  in  land,  such 
as  sales,  exchanges,  or  interchanges 
pursuant  to  the  Small  Tracts  Act. 
purchases  and  gifts,  and  small  transfers 
and  trades  with  other  Federal  agencies. 

1952.  J — Envimnnipnta/  Assessments. 
l*repare  environmental  assessments  to 
document  the  analysis  of  actions  that 
are  not  categorically  excluded  and  for 
which  the  need  for  an  environmental 
impact  statement  has  not  been 
determined  (40  CFR  1501.3  and 
l.T01.4(b)). 

Environmental  assessments  must 
meet  the  purpose  and  content 
requirements  of  40  CFR  1508.9. 

1953— RELA  TED  DOCUMENTS 

1953. 1— Notice  of  Intent.  (40  CFR 
1508.22)  Publish  a  notice  of  intent  in  the 
Federal  Register  as  soon  as  practicable 
after  making  a  decision  to  prepare  an 
environmental  impact  statement. 

1953.2 — Finding  of  No  Significant 
Impact.  (40  CFR  1501.4(e)  and  1508.13). 

1953.3— Decision  Notice.  In  cases 
where  an  environmental  assessment  has 
been  prepared,  the  responsible  ofTicial 
shall  prepare  a  decision  notice.  A 
decision  notice  states  what  the  decision 
is.  the  reasons  for  the  decision,  and 
whether  the  decision  is  subject  to 
administrative  appeal  pursuant  to  36 
CFR  211.18.  The  responsible  official 
must  sign  and  date  a  decision  notice  on 
the  date  the  decision  is  made. 

1953.4— Record  of  Decision.  (40  CFR 
1505.2).  In  cases  where  an 
environmental  impact  statement  has 
been  prepared,  the  responsible  official 
shall  prepare  a  record  of  decision.  For 
actions  subject  to  administrative  appeal 
pursuant  to  36  CFR  211.18.  the 
lesponsible  official  should  sign  and  date 
the  record  of  decision  on  the  date  that  it 
is  transmitted  with  the  final 
environmental  impact  statement  to  the 
Environmental  Protection  Agency  and 
made  available  to  the  public. 

For  actions  not  subject  to 
administrative  appeal,  the  responsible 
official  signs  and  dates  the  record  of 
decision  no  sooner  than  30  days  after 
the  notice  of  availability  of  the  final 
environmental  impact  statement  is 
published  in  the  Federal  Register  (40 
CFR  1506.10(b)). 

1954— EMERGENCY  ACTIONS.  (40 
CFR  1506.11).  Emergencies  may  require 
immediate  action,  without  adequate 
environmental  analysis  and 
documentation,  to  prevent  or  to  reduce 
risk  to  public  health  or  safety  or  to 
serious  resource  loss.  Contact  the 
Washington  Office  Director  of 


Environmental  Coordination  regarding 
consultation  with  the  Council  on 
Environmental  Quality  (FSM  1950.41b: 
1950.42). 

02— OBJECTIVES 

1.  To  incorporate  environmental 
considerations  into  Forest  Service 
planning  and  decisionmaking  in  a 
systematic  and  cost-effective  manner. 

2.  To  provide  uniform  guidelines  and 
direction  for  conducting  environmental 
analyses  associated  with  preparing 
Regional  guides  and  forest  land  and 
resr'irce  management  activities. 

04— RESPONSIBILITY.  Line  officers 
are  responsible  for  ensuring  that 
planning  and  decisionmaking  follow  the 
procedural  direction  in  this  Handbook. 

05— DEFINITIONS 

1.  Categorical  Exclusion.  (40  CFR 
1508.4). 

2.  Cooperating  Agency.  (40  CFR 
1508.5). 

3.  Cumulative  Impact.  (40  CFR  1508.7). 

4.  Decision  Notice.  A  concise  public 
record  of  the  responsible  official's 
decision  when  an  environmental 
assessment  is  prepared. 

5.  Effects.  (40  CFR  1508.8). 

6.  Environmental  Analysis.  An 
investigation  of  alternative  actions  and 
their  predictable  environmental  effects, 
including  physical,  biological,  economic, 
and  social  consequences  and  their 
interactions:  short-  and  long-term 
effects;  and  direct,  indirect,  and 
cumulative  effects.  This  process 
provides  the  information  needed  for 
identifying  actions  that  may  be 
categorically  excluded,  for  preparing 
environmental  documents,  and  for 
determining  whether  an  environmental 
impact  statement  is  required. 

7.  Environmental  Assessment.  (40  CFR 
1508:9). 

8.  Environmental  Design  Arts. 
Disciplines  that  directly  influence  the 
biological  and  physical  environment  as 
a  result  of  the  design  of  projects  of  all 
kinds. 

9.  Environmental  Document.  (40  CFR 
1508.10). 

10.  Environmental  Impact  Statement. 
(40  CFR  1508.11). 

11.  Environmentally  Preferable 
Alternative.  An  alternative  that  best 
meets  the  goals  of  section  101  of  the 
National  Environmental  Policy  Act. 
Ordinarily,  this  means  an  alternative 
that  causes  the  least  damage  to  the 
biological  and  physical  environment.  It 
also  means  the  alternative  that  best 
protects,  preserves,  and  enhances 
historical,  cultural,  and  natural 
resources.  In  some  situations,  there  may 
be  more  than  one  environmentally 
preferable  alternative. 


12.  Finding  of  No  Significant  Impact. 
(40  CFR  1508 13). 

13.  Floodplains.  As  defined  by  E.O. 
11988,  lowland  and  relatively  flat  areas 
adjoining  inland  and  coastal  waters 
including  floodprone  areas  of  offshore 
islands,  including  at  a  minimum,  that 
area  subject  to  a  1  percent  or  greater 
chance  of  flooding  in  any  given  year. 

14.  Human  Environment.  (40  CFR 
1508.14). 

15.  Irreversible.  A  term  that  describes 
the  loss  of  future  options.  Applies 
primarily  to  the  effects  of  use  of 
nonrenewable  resources,  such  as 
minerals  or  cultural  resources,  or  to 
those  factors,  such  as  soil  productivity 
that  are  renewable  only  over  long 
periods  of  time. 

18.  Irretrievable.  A  term  that  applies 
to  the  loss  of  production,  harvest,  or  use 
of  natural  resources.  For  example,  some 
or  all  of  the  timber  production  from  an 
area  is  lost  irretrievably  while  an  area  is 
serving  as  a  winter  sports  site.  The 
production  lost  is  irretrievable,  but  the 
action  is  not  irreversible.  If  the  use 
changes,  it  is  possible  to  resume  timber 
production. 

17.  Issue.  A  point  of  discussion, 
debate,  or  dispute. 

18.  furisdiction  by  Law.  (40  CFR 
1508.15). 

19.  Lead  Agency.  (40  CFR  1508.16). 

20.  Legislation.  (40  CFR  1508.17). 

21.  Ma/or  Federal  Action.  (40  CFR 
1508.18). 

22.  Matter  (40  CFR  1508.19). 

23.  Mitigation.  (40  CFR  1508.20). 

24.  NEPA  Process.  (40  CFR  1508.21). 

25.  Notice  of  Intent.  (40  CFR  1508.22). 

26.  Proposal  (40  CFR  1508.23). 

27.  Proposed  Action.  A  proposal  by 
the  Forest  Service  to  authorize, 
recommend,  or  implement  an  action. 

28.  Record  of  Decision.  (40  CFR 
1505.2). 

29.  Referring  Agency.  (40  CFR 
1508.24). 

30.  Scope.  (40  CFR  1508.25). 

31.  Scoping.  The  procedure  by  which 
the  Forest  Service  determines  the  extent 
of  analysis  necessary  for  an  informed 
decision  on  a  proposed  action.  Scoping 
is  an  integral  part  of  environmental 
analysis.  Depending  on  the  complexity 
and  nature  of  the  action,  scoping  varies 
from  a  brief  consideration  of  a  few 
pertinent  factors  in  a  proposed  action 
that  may  be  categorically  excluded  to 
compliance  with  the  Council  on 
Environmental  Quality  direction  for  a 
proposed  action  that  must  oe 
documented  in  an  environmental  impact 
statement. 

32.  Special  Expertise.  (40  CFR 
1508.26). 

33.  Significantly.  (40  CFR  1508.27). 
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34.  Substantive  Comment.  A  comment 
that  provides  factual  information, 
professional  opinion,  or  informed 
judgment  germane  to  the  action  being 
proposed. 

35.  Tiering.  (40  CFR  1508.28). 

36.  Wetlands.  As  defined  by  E.O. 
11990,  areas  that  are  inundated  by 
surface  or  ground  water  with  a 


frequency  sufficient  to  support  and  that 
under  normal  circumstances  do  or 
would  support  a  prevalence  of 
vegetative  or  aquatic  life  that  requires 
saturated  or  seasonally  saturated  soil 
conditions  for  growth  or  reproduction. 

06— OVER  VIEW  OF  PROCESS. 
Exhibits  1  and  2  illustrate  the  full 
National  Environmental  Policy  Act 

Exhibit  1— Sec.  06 


process  and  indicate  the  normal 
sequence  of  actions  that  occur  under 
various  alternatives.  Exhibit  3  identifies 
the  responsibility  of  participants  in  the 
process. 


Overview  of  the  NEPA  Process 


NEPA    Process. 


General 
Program 
Administration 


IMPLEMENTATION 
AND 
MONITORING 


Proposed^ 
Action 


Decision 


Amendment  or 
-»•  New  Analysis 
If  Needed 


Time  Sequence 
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Environmental  Analysis,  Documentation, 
and  Implementation  Overview 


/  Proposed  1 
I  Action  y 

Scoping 

' 

Cont 1 nue 

Environmental 

Analysis 

^^^ 

' 

^^^^ 

y^    Significant    \^  X     Significance  of  \.   /^     No  Significant   \ 
^Enviion«ental  Effects^  ^Environmental  Effects^  ^Environmental  Effects 
\^   Will  Occur     /        \   Is  Uncertain    /       \    Will  Occur     y 

> 

\ 

Notice  of 
Intent 

1 

■ 

Environmental 
Assessaent 

t 

Scoping 

' 

♦ 

Environaental 

Analysis 

( I f  needed ) 

Decision 
Notice 

\ 

' 

Draft  EIS 

PON  SI 

' 

Categorically  Excluded 
Prom  Documentation 

* 

rinal  BIS 

' 1 

t 

1 

' 

Record  of 
Decision 

X.m^k^mKW 

(.■cic 

in  ana  nonicoc 

in^ 

BILLING  COI 


UMI 


Federal  Re^isler  /  Vol.  50,  No.  121  /  Mi)nd.iy.  June  24.  1985  /  Notices 


26085 


Exhibit  3— Sec.  06 


Responsibility  of  Participants  in  the  NEPA  Process 


N!  PA  Pt  nce'^s   ict  :  VI  t  y 


St  alf.  Spec  1  a  1  !  J;t  ,  or   OH^er  Aa-rn  !••., 
Respcn.«il)!e      Int  er  d  j  sc  i  pi  i  ndr  y     Orgin  i  ^^t  i  on -. , 
Official  ~e-^r\  •irci  Inrti  v  i 'lu^  1  • 


1. 


«.   Scopirj 


<n.>lys  IS  art  icn.'= 


Appr  ove 


Conduct 


Pcovi  de 

I n'orma 1 1  on 

and  sugqest i ons 


(1)  Characterize  tre  pro- 
posed action,  including 

the  nature  o(  the  decision 

(2)  Identify  agencies  invclued 
and  (he  responsible  officii) 

(3)  Look  for  relevant  iss'jes 

(4)  Explore  possible  effects  and 
existing  direction 

(5)  Assets  public  participation 
needs  and  make  initial  contacts 

(6)  Identify  skills  needed  in  the 
analysis 

(7)  Convene  interdisciplinary  team, 
identify  cooperatocs.  and  assign 
tasks 

(8)  Expand  public  tnvolvenent  as 
appropriate 

(9)  Plan  for  an  orderly  analysis 

(a)  PorMulat*  analysis  criteria 

(b)  Poraallc*  issues 

(c)  explore  agency  alternatives 

(d)  DetetBine  other  analysis  needs 
(•)  Continue  public  Involvement  as 

needed 

b.  Collect  data  Bevieu 

c.  Interpret  data  * 

d.  Develop  alternatives  * 

e.  EstiRtate  effects 

f.  Evaluate  alternatives  * 

g.  Identify  the  preferred 
alternati«e(a) 


2.  Docunentation 

3.  Decision 

4.  inplenentation  and 
Monitor  ing 


Approve 

Review 

Decide 

Execute 


Conduct 


RecoiKinend 

Prepare 

RecoBinend 

Conduct 


Prov  ide 
informat  ion 
and  suggestions 


Reconrnend 

Review 

Review 

Assist 


^Analysis  actions  may  be  omitted  or  combined  as  appropriate  to  the  situation. 


BILLING  COOC  3410-11-C 


26086 


Federal  Register  /  Vol.  50.  No.  121   /  Monday.  June  24.  1985"/  Notices 


Appendix  II 

IMTED  STATES  DEPARTMENT  OF 
AGRICULTURE  FOREST  SERVICE 

tWlRONMENT.AL  POl  ICY  WD 
PROCEDL  RES  HANDBOOK 

Contents 

ZFRO  CODE 

CMAPTFJl 

10    SCOPING 

20     ENMRONMENTAL  A.NALYSIS 

:«i    ENVIRONMENTAL  ASSESSMENTS 

AND  RELATED  DOCU.MENTS 
40    ENVIRONME.NTAL  IMPACT 

STATEMENTS  AND  RELATED 

DOC  LAMENTS 
50     IMPLEMENTATION  AND 

MONITORING 
60    REFERENCES 
02    OBIECTIVF5 
W     RESPONSIBILITY 
as    DEKlNmONS 
06    OVERVIEW  OF  PROCESS 

ENVIRONMENTAL  POLICY  AND 
PROCEDURES  HANDBOOK  ZERO 
CODE 

This  Handbook  provides  procedural 
guidance  for  impiemenling  the  National 
Environmental  Policy  Act  and  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  1500-1508)  in  Forest 
Service  activities. 

The  Handbook  distinguishes  clearly 
belv\een  analyzing  the  effects  of 
proposed  actions  and  documenting  the 
results  of  such  analysis.  Chapter  10  sets 
forth  guidelines  on  the  scoping  process. 
Chapter  20  addresses  the  actual  analysis 
process.  Chapters  30  and  40  contain  the 
documentation  requirements  for 
environmental  assessments  and 
environmental  impact  statements. 
Chapter  50  addresses  implementing  and 
monitoring  requirements.  Chapter  60 
includes  the  text  of  pertinent  laws, 
regulations,  memoranda,  and  other 
reference  materials  needed  to  carry  out 
the  procedures  in  this  Handbook. 

Use  this  Handbook  in  conjunction 
with  the  broad  direction  set  forth  in 
FSM  1950.  Environmental  Policy  and 
Procedures. 

CH.^PTER  10— SCOPING 

Coiittnts 

10.2    Objectives 

10  3    Pohcy 

104    Responsibility 

11  CONDUCT  SCOPING 
11.1     Orga  n  i  ze  Scopi  ng  Effort 
11.11     Use  Flexible  Procedures 

1 1  2    Determine  the  Characteristics  of  the 

Proposed  Action  and  Nature  of  the 

Decision 
11  3    Identify  Agencies  Involved  and 

Responsible  Officials 
11.4    Determine  If  Existing  Documents 

Address  the  Proposed  Action 
115     l.ook  for  Relevant  Issues 


11.6  Assess  Public  Involvement  Needs  and 
Initiate  Public  Participation 

11.7  Use  Interdisciplinary  Analysis 

11.71  Use  of  Interdisciplinary  Teams 

11.72  Team  Selection  and  Management 

11.73  Team  Qualifications 
11.73a    Team  Leader 
11.73b    Team  Members 

11.74  Team  Size 

11.75  Convene  Team  and  Assign  Tasks 

11.8  Expand  Publiclnvolvement  as 
Appropriate 

11.9  Plan  for  Orderly  .Analysis 

11.91  Formulate  Analysis  Criteria 

11.92  Formalize  Issues  and  Criteria 

11  93    Explore  Alternatives 

11.94  Determine  Other  Analysis  Needs 

11.95  Continue  Scoping 

12  INFORM  PARTICIPANTS  OF  RESULTS 
OF  SCOPING 

CHAPTER  10— SCOPING 

Scoping  is  an  integral  part  of 
environmental  analysis.  Scoping 
requires  examining  a  proposed  action 
and  its  possible  effects;  establishing  the 
depth  of  environmental  analysis  needed; 
and  determining  analysis  procedures, 
data  needs,  and  task'assignments. 
Scoping  varies  from  a  brief 
consideration  of  a  few  pertinent  factors 
for  a  proposed  action  that  may  be 
categorically  excluded  to  compliance 
with  the  Council  on  Environmental 
Quality  direction  for  a  proposed  action 
that  must  be  documented  in  an 
environmental  impact  statement. 
Elements  of  scoping  may  include 
exploring  the  nature  of  the  action, 
determining  the  responsible  official  and 
cooperating  agencies,  initiating  public 
involvement,  identifying  issues, 
selecting  an  interdisciplinary  team, 
establishing  analysis  criteria,  exploring 
possible  alternatives  and  their 
environmental  effects,  and  making  task 
assignments. 

10.2 — Objectives.  The  Forest  Service 
conducts  scoping  to: 

1.  Determine  the  depth  of  analysis 
required  for  a  proposed  action. 

2.  Guide  environmental  analysis  and 
documentation,  and  to  assign  tasks. 

3.  Achieve  effective  use  of  time  and 
money  in  conducting  environmental 
analysis. 

10.3— Policy 

1.  Use  scoping  to  investigate  the 
nature  of  proposed  actions  and  to 
determine  how  much  analysis  is 

.  ecessary.  The  use  of  scoping  is  not 
confined  o  the  preparation  of 
environmental  impact  statements. 

2.  Conduct  the  scoping  actions  set 
forth  in  this  chapter  commensurate  with 
the  complexity  of  the  proposed  action. 
Not  all  scoping  activities  are  required 
for  each  proposed  action. 


10.4 — Responsibility.  The  official  who 
is  responsible  for  a  decision  on  a 
proposed  action  shall; 

1.  Ensure  that  an  appropriate  level  of 
scoping  occurs. 

2.  Determine  whether  an 
interdisciplinary  (ID)  team  of  specialists 
and  a  formal  plan  of  work  are  needed. 

3.  Select  the  ID  team  and  leader  and 
keep  abreast  of  their  work  (sec.  11.7). 

For  actions  where  the  Chief  or  the 
Secretary  is  the  responsible  official,  the 
Washington  Office  (WO)  Environmental 
Coordination  Staff  participates  with  the 
appropriate  field  or  other  WO  staffs  and 
involves  the  appropriate  Deputy  Chief, 
the  Chief,  or  the  Assistant  Secretary,  as 
necessary  (FSM  1950.41). 

7 1—COSDL'CT  SCOPl.XG 

11.1 — Organize  Scoping  Effort.  The 
National  Environmental  Policy  Act 
(NEPA)  requires  a  systematic, 
interdisciplinary  approach  to  ensure 
integrated  application  of  the  natural  and 
social  sciences  and  the  environmental 
design  arts  in  any  planning  and 
decisionmaking  that  affects  the  human 
environment  (NEPA  sec.  102(2)(A)).  The 
interdisciplinary  approach  used  in 
scoping  varies  according  to  the 
judgment  of  the  responsible  official. 

Where  it  is  necessary  to  resolve 
which  agency  shall  be  the  lead  agency 
for  scoping  and  analysis,  follow  the 
direction  in  section  46.1. 

7  7. 7 1—L'se  Flexible  Procedures. 
Because  the  nature  and  complexity  of  a 
proposed  action  determine  the  scope 
and  intensity  of  the  required  analysis, 
there  is  no  single  required  or  prescribed 
technique.  The  responsible  official  may 
expand,  omit,  or  combine  the  various 
steps  of  the  process  outlined  in  this 
handbook  to  aid  in  the  understanding  of 
the  proposed  action  and  in  responding 
to  the  issues  identified.  In  each  analysis, 
use  previously  documented  information 
to  avoid  duplication  of  effort.  If  there  is 
no  longer  a  need  to  complete  an  analysis 
(because  a  project  application  is 
withdrawn  or  for  other  reasons),  stop 
the  analysis  and  inform  the  interested 
parties. 

77.2 — Determine  the  Characteristics 
of  the  Proposed  Action  and  Nature  of 
the  Decision.  Important  details  include: 

1.  Sponsorship:  Who  wants  the  action, 
and  why. 

2.  Technical  details:  Phases  of 
activity,  equipment  used,  number  and 
types  of  employees  needed. 

3.  Time  schedules:  When  the  action 
would  begin  and  end,  the  duration  of 
major  phases. 

4.  Preliminary  estimates  of  possible 
environmental  effects. 


I 
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5.  Pr(-liminary  estimates  of  public 
interest  in  the  action  and  the  likelihood 
of  controversy. 

6.  Type  of  decison:  scope  and  nature 
of  derision,  such  as  implement,  permit, 
or  consent. 

7  Recognition  of  hi>jher  level  plans 
and  commitments. 

11.3 — Identify  Agencies  Involved  and 
Responsible  Officials.  The  responsible 
official  for  proposed  actions  usually  is 
the  agency  employee  who  hns  the 
delegated  authority  to  make  the  required 
decision(s).  When  an  action  is  proposed, 
the  responsible  official  must  identify 
other  Federal.  State,  or  local  agencies 
with  on  interest  in  the  action  and  must 
estimate  the  extent  of  analysis  required 
for  an  informed  decision.  The  official 
may  base  this  estimate  on  existing 
dociimentation.  personal  experience, 
and  consultation  with  knowledgeable 
people.  At  this  point,  decide  whether  an 
interdisciplinary  team  is  necessary  to 
carry  out  the  remainder  of  the  analysis 
process  or  whether  a  much  less  formal 
interdisciplinary  approach  would  suffice 
{sec.  11.7). 

11.4 — Determine  If  Existing 
Documents  Address  the  Proposed 
Action.  Sometimes  a  responsible  official 
may  determine  that  an  existing 
iiivironmental  document  adequately 
.addresses  a  proposed  action.  For  such 
actions,  the  official  may  adopt  the 
existing  document.  See  40  CFR  1506.3  for 
procedural  requirements. 

Case  histories  of  similar  actions  may 
be  reviewed  for  additional  information 
on: 

1.  Geographic  areas  and  resources 
that  the  action  is  likely  to  affect. 

2.  The  size,  duration,  and  intensity  of 
possible  effects. 

3.  .Applicable  Federal  and  State  laws 
and  regulations. 

4  Pertinent  documants  and  other  data 
sources. 

Such  information  should  help  define 
the  situation  and  should  narrow  the 
scope  of  the  environmental  analysis. 
The  environmertal  documents  prepared 
for  the  proposed  action  may  incorporate 
these  sources  by  reference.  (Sec.  32.2., 
Tiering;  sec.  32.3.  Adoption:  and  sec. 
32.4,  Incorporation  by  Reference). 

11.5 — Look  for  Relevant  issues.  Based 
on  reviews  of  similar  actions, 
knowledge  of  the  area  or  areas  involved, 
discussions  with  community  leaders, 
and/or  consultations  with  experts  and 
other  agencies  familiar  with  such 
'HCtions  and  their  effects,  prepare  and 
evaluate  a  preliminary  list  of  issues. 
This  list  provides  an  early  look  ut 
potential  issues  and  sharpens  the  focus 
of  the  environmental  Hnalysis  (40  CFR 
l,';01.1(d)). 


11.6— Assess  Public  Involvement 
Needs  and  Initiate  Public  Pai  ticipation. 
Review  the  need  for  public  participation 
in  scoping.  Identify  options  for  involving 
potentially  interested  and  affected 
individuals,  organizations,  and 
governments  in  the  analysis  process  (40 
CFR  1506.6). 

Farly  in  the  analysis  of  proposed 
actions  that  may  have  important  or 
controversial  effects: 

1.  Provide  adequate  information  to  the 
public  about  the  proposed  action. 

2.  Analyze  public  reactions:  that  is. 
who  expects  to  be  affected  and  how. 

3.  Consider  suggestions  offered  by 
those  affected. 

;  1.7— Use  Ititerdisciplinnry  Analysis. 
Use  of  interdisciplinary  approach  that 
will  ensure  the  integrated  use  of  the 
natural  and  social  sciences  and 
environmental  design  arts  in 
environmental  analysis  (40  CFR  1502.6). 

Proposals  for  some  actions,  especially 
those  that  can  be  tiered  from  an  existing 
environmental  document  (40  CFR 
1J)()8.28).  may  not  require  the  selection  of 
an  interdisciplinary  team  (sees.  11  3  and 
11.72).  A  qualified  individual  may 
perform  the  analysis,  which  must 
consider  all  of  the  physical,  biological, 
social,  and  economic  factors  pertinent  to 
the  decision. 

Interdisciplinary  review  of  the 
analysis  also  may  satisfy  the 
requirement  for  use  of  the 
interdisciplinary  approach.  Complex 
actions  normally  require  a  team  of 
specialists  representing  the  necessary 
disciplines. 

11.71 — Use  of  Interdisciplinary 
Teams.  Use  interdisciplinary  teams  to 
analyze  proposed  actions  with  a 
potential  for  substantial  enviromental 
effects,  especially  if  an  environmental 
impact  statement  may  be  needed. 

11.72— Team  Selection  and 
Management.  The  responsible  official 
must  select  the  leader  and  other 
members  of  the  interdisciplinary  team. 
define  their  tasks,  and  keep  abreast  of 
their  work. 

The  team  is  responsible  for  additional 
scoping,  for  subsequent  environmental 
analyses,  and  for  preparation  of 
environmental  documents.  A  team 
integrates  its  collective  knowledge  of 
the  physical,  biological,  economic,  and 
social  sciences  and  the  environmental 
design  arts  into  the  analysis  process. 
Interaction  among  team  members  often 
provides  insight  that  otherwise  would 
not  be  apparent. 

11.73 — Team  Qualifications.  The 
disciplines  and  skills  of  this  group  must 
be  appropriate  to  the  scope  of  the  action 
and  the  issues  identified  (40)  CFR 
1502.6).  The  team  must  have  the 
expeifise  to  identify  and  to  evaluate  the 


potential  direct,  indirect,  and  cumulative 
social,  economic,  physical,  and 
biological  effects  of  the  proposed  action 
and  its  alternatives  (40  CFR  1507.2; 
1508.25). 

11.73a — Team  Leader.  To  ensure 
selection  of  an  effective  team  leader,  the 
responsible  official  should  consider  such 
factors  as  the  individual's: 

1.  Degree  of  working  knowledge  of  the 
National  Environmental  Policy  Act 
process. 

2.  Ability  to  communicate  effectively 
with  team  m.embers  and  the  responsible 
official. 

3.  Ability  to  facihtate  interaction 
among  team  members. 

4.  Ability  to  organize  and  interpret 
information. 

5.  Past  performance  in  meeting 
assigned  deadlines. 

11.73b — Team  Members.  In  selecting 
other  team  members,  consider  such 
fjctors  as: 

1.  Variety  of  disciplines  needed. 

2.  Ability  to  work  as  part  of  a  team. 

3.  Ability  to  communicate  to  others 
information  about  the  field  that  a 
member  represents. 

4.  Knowledge  of  and  degree  of 
experience  in  the  environmental 
analysis  process. 

5.  Ability  to  conceptualize  and  solve 
problems. 

n.'4 — Team  Size.  Limit  the  team  to  a 
manageable  number  of  persons  with  a 
good  mix  of  needed  skills  and  expertise. 

11.73— Convene  Team  and  Assign 
Tasks.  The  interdisciplinary  team 
continues  the  scoping  at  a  more 
specialized  level,  revising  as  necessary 
the: 

1.  Estimates  of  the  type,  distribution, 
and  intensity  of  effects. 

2.  Public  and  agency  issues. 

3.  Public  participation  procedures. 

1 1. 8— Expand  Public  In  volvement  as 
Appropriate.  The  Council  on 
Environmental  Quality  regulations 
require  a  diligent  effort  to  involve  the 
public  in  the  National  Environmental 
Policy  Act  process  (40  CFR  1506.6). 
including: 

1.  Analyzing  target  groups.  Identify 
potentially  affected  groups  and  the 
nature  of  their  concerns  (FSH  1609.13). 
Maintain  and  use  mailing  lists  as 
appropriate. 

2.  Developing  and  implementing  a 
public  participation  plan.  Establish  the 
level  of  needed  public  participation. 
Ensure  that  the  level  of  effort  to  inform 
and  to  involve  the  public  is  consistent 
with  the  scale  and  importance  of  the 
proposed  action  and  the  degree  of  public 
interest. 
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When  extensive  public  involemcnt  is 
net.essary.  prepare  a  formal  puMic 
participation  plan  (FSM  1626). 

The  Public  Participation  liandbouk. 
KSII  1ti09.13.  provides  guidance  in 
identifying  and  involving  the  public, 
preparing  public  involvement  plans,  and 
using  public  responses  in  the  analysis 
process.  Invite  participation  from 
potentially  affected  Federal.  Slate,  and 
local  agencies.  Indian  tribes,  interested 
individuals  and  groups:  and  others  who 
might  be  affected  by  the  action  or  its 
iilternatives. 

119— Plan  for  Ordvrly  Analysis. 
Scoping  can  substantially  improve  the 
efficiency  and  effectiveness  of  the 
iinalysis  by  focusing  on  important 
issues. 

Il.9t — Ftirnnilulr  Analysis  Criteria. 
(Criteria  and  standards  may  be 
nect'ssary  to  guide  the  process.  Be  sure 
to  consider  Forest  Service  objectives 
identified  in  legislation,  policies,  and 
plans.  Refine  these  criteria,  as 
ne(  essary.  during  the  course  of  the 
aiKilysis. 

Frequently,  it  is  necessary  to 
formulate  analysis  criteria  for: 

\  Selecting  data,  sources,  and 
standards  of  accuracy. 

2  Determining  depth  or  detail  of  the 
analysis. 

a.  Developing  a  suitable  range  of 
alternatives 

4.  Evaluating  alternatives. 

r>.  F^timating  the  significance  of 
effects  (40  CFR  1508.27) 

1 1.92 — Formalize  Issues  and  Criteria 
Formalize  the  lists  of  important  issues 
and  the  analysis  criteria,  taking  public 
and  agency  comments  into  account. 
These  lists  define  the  goals,  priorities, 
and  standards  for  the  remainder  of  the 
analysis.  Adjust  these  lists  as  necessary 
as  new  insights  emerge. 

//..'>.; — Explore  Alternatives.  For  the 
proposed  action,  consider  possible 
alternatives  that  are  responsive  to  the 
issues. 

Discuss  the  feasibility  and  possible 
effects  of  these  alternatives  with 
potentially  affected  agencies  and  public 
parties.  Decide  which  merit  further 
study  and  which  do  not  belong  in  the 
analysis. 

/ 1.94 — Determine  Other  Analysis 
\'t  eils.  During  scoping,  anticipate  later 
analysis  needs,  and  make  arrangements 
f<  r  meeting  them.  These  might  include: 

1   Data  needed  and  their  availability. 

Z.  Time  and  support  services 
available.  Time  and  page  limits  may  be 
scl  (4()  CFR  1501.7(b)). 

;i.  Other  agency  needs  that  the 
ar.filysis  can  meet. 

4.  How  other  agencies  might 
contribute  to  the  analysis. 


5.  Responsibility  for  each  task  not  yet 
assigned. 

6.  Additional  staff  support  and  travel 
funds  needed. 

7.  The  possibilit>  of  publishing  a 
notice  of  intent  to  prepare  an 
environmental  impact  statement. 

11.95 — Continue  Scopini;.  Scoping  is 
required  following  the  decision  to 
prepare  an  F.IS.  including  situations  in 
which  the  proposed  action  was  scoped 
earlier  for  a  different  purpose.  Use 
scoping  to  determine  the  public  issues  at 
this  time.  Kven  though  the  public  may 
have  already  been  involved  in  the 
enviionmental  analysis,  an  additional 
opportunity  to  provide  input  is  required 
(40  CFR  1501  7  and  sec.  11). 

12—IShOnM  PARTICIPAMS  OF 
RESULTS  OFSCOPIXC  After  scoping, 
provide  p.trlicipants  with  prompt 
feedback  in  an  appropriate  manner, 
summarizing  both  the  scope  and  the 
important  issues  that  the  environmental 
analysis  will  consider  in  depth 

CHAPTER  20— E.WIRONMENTAL 
ANALYSIS 

Ctinleiils 

21  KF.KP  THE  PUBLIC  INKORMKI) 

22  COLLECI  AND  INTERPRET  UATA 

23  DEVELOP  AITERNATIVES 
2:1.1     N(»  Action  Alternatives 
23.2     Other  Alterniitives 

24  ES I  LVlAl  E  EI-TEC1^  OF  EACt  I 
AITERNATIVE 

25  EVALLJA T?:  AITT.RNA11VES  AND 
IDEN-l  IFY  PRF.reRRED 
Al.TERNAnVElS) 

CHAPTER  20— E.WIRONMENTAL 
ANALYSIS 

Environmental  analysis  assesses  the 
nature  and  significance  of  the  physical, 
biological,  social,  and  economic  effects 
of  a  proposed  action  and  its  reasonable 
alternatives.  Scoping  is  an  integral  and 
initial  component  of  environmental 
analysis.  For  detailed  guidance  on 
scoping,  see  chapter  10.  This  chapter 
addresses  the  requirements  for 
conducting  the  more  detailed 
environmental  analysis  that  follows  the 
scoping  process.  Exhibit  2  in  section  06 
of  zero  code  shows  how  environmental 
analysis  relates  to  other  procedures 
required  under  the  National 
Environmental  Policy  Act  and  its 
implementing  regulations. 

21— KEEP  THE  PUBLIC  ISFOllMED. 
Consistent  with  the  importance  of  the 
action,  keep  the  public  informed  of  the 
progress  of  the  environmental  analysis. 
For  major  actions,  this  includes  notifying 
the  public  that  the  action  is  under 
consideration  and  providing  feedback 
on  the  results  of  scoping  and  subsequent 
stages  of  the  analysis.  VIonitor  and 
consider  the  interests  and  concerns  of 


afflicted  publics,  and  respond  to 
individual  requests  for  information. 

22— COLLECT  AXD  LXTERI'fiET 
UATA.  The  type  and  amount  of  data  lo 
collect  depend  on  the  nature  of  the 
action,  agency  objectives,  public 
concerns,  opportunities,  and  the  scope 
of  anticipated  effects.  Focus  data 
collection  on  the  present  and  expectejl 
physical,  biological,  economic,  and 
sof;ial  conditions  affecting  or  affected  hv 
the  decision.  When  appropriate, 
document  the  assumptions,  methods, 
and  data  sources. 

When  evaluating  significant  adverse 
effects  on  the  human  environment,  if 
information  that  is  essential  to  a 
reasoned  choice  among  alternatives,  is 
either  missing  or  incomplete,  follow  the 
procedures  at  40  CFR  1502.22  and 
chapter  40.  section  42.22. 

2:s— DEVELOP ALTERXA  TIVES   The 
final  alternatives  must  provide  different 
responses  to  important  issues  identified 
with  the  proposed  action.  Consider  all 
reasonable  alternatives  (40  CFR 
1502  14).  The  phrase  "all  reasonable 
alternatives"  is  firmly  established  in 
case-law  interpreting  the  National 
Environmental  Policy  Act.  The  phrase 
has  not  been  interpreted  to  require  that 
an  infinite  or  unreasonable  number  of 
alternatives  be  analyzed  (sec.  65.11.  ex. 
1.  43  FR  55983).  The  objectives  of 
legislation  or  of  higher  order  Forest 
Service  plans,  programs,  and  policies 
guide,  but  do  not  limit,  the  range  of 
alternatives  that  are  considered  in  detail 
in  each  environmental  analysis. 

23. 1 — \'p  Action  Alternatives. 
Consider  in  detail  the  no  action 
alternative  in  each  environmental 
analysis.  The  no  action  alternative 
provides  a  baseline  for  estimating  the 
effects  of  other  alternatives. 

Two  distinct  interpretations  of  no 
action  are  often  possible,  depending  on 
the  nature  of  the  proposal  being 
evaluated.  The  first  interpretation 
involves  an  action  such  as  the  updating 
of  a  land  management  plan  where 
ongoing  programs  initiated  under 
existing  legislation,  regulations,  and 
budget  allocations  continue,  even  as 
new  plans  are  developed.  In  these  cases, 
no  action  is  no  change  from  current 
management  direction  or  from  the  level 
of  management  intensity.  Consequently, 
the  responsible  official  would  compare 
the  projected  impacts  of  alternative 
management  schemes  to  those  impacts 
projected  for  the  existing  plans.  The 
second  interpretation  of  no  action  is  that 
no  action  or  activity  would  take  place, 
such  as  when  proposals  for  projects  are 
denied. 

23.2-^Other  Alternatives.  Develop 
other  alternatives  fully  and  impartially. 
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Kr.sure  that  the  range  of  alternatives 
does  not  foreclose  prematurely  any 
option  that  might  protect,  restore,  and 
enhance  the  environment.  Consider 
reasonable  alternatives  outside  the 
jurisdiction  of  the  Forest  Service  (40 
CFR  1502.14(c)).  In  the  alternatives 
sfclion  of  an  environmental  impact 
statement,  explain  the  reasons  for 
eliminating  from  detailed  study  any 
altomutive  originally  considered.  (40 
CFR  1502.14(a)).  Modify  alternatives  or 
develop  new  alternatives  as  necessary 
as  the  analj  sis  proceeds.  Alternatives 
must  specify  any  acthities  that  may 
produce  important  environmental 
changes,  and  they  must  address 
md!uigement  requirements,  mitigation 
measures,  and  monitoring  of 
environmental  effects. 

2-f-  FSn.MA  TE  EFFECTS  OF  EACH 
ALTEn.VATlVE.  (40  CFR  1502.16. 1508.8. 
and  1508.25(d)(2)  and  (c)).  Estimate  the 
effects  of  impicmentibg  each  alternative. 
Consider  direct.  IndiDect.  and  cumulative 
effects.  For  each  alternative,  effects  may 
be  expressed  in  terms  of  changes  in  the 
physical,  biological,  economic,  and 
social  components  of  the  human 
environment.  Analyze  these  changes  in 
terms  of  differences  from  the  no  action 
alternative.  Consider  the  magnitude, 
duration,  and  significance  of  the 
changes.  See  section  61  for  a  list  of 
environmental  factore  that  may  change 
as  a  result  of  implementation  of  the 
various  alternatives. 

It  is  not  always  necessarj'  to  deal  with 
all  factors  and  components  of  the 
environment.  Ctmsider  in  detail  only 
those  effects  important  to  the  issues 
identified  during  scoping. 

If  indicators  of  economic  efficiency 
are  appropriate,  develop  them  at  this 
point.  Also  consider  unquantiHed 
riivironniental  amenities  and  values. 

For  all  alternatives,  be  sure  to 
consider  the  effects  on  the  following: 

1.  Consumers,  civil  rights,  minority 
groups,  and  women  (FSM  1730). 

2.  Prime  farmland,  rangeland.  and 
forest  land. 

3.  Wetlands  and  floodpln.ins. 

4.  Tlueatcned  and  endangered 
species. 

5.  Cultural  resourres. 

If  the  need  for  an  environmental 
impact  statement  (EIS)  has  not  been 
established  already  (FSM  1952.1), 
consider  the  significance  of  effects  in 
terms  of  context  and  intensity  in  order 
to  determine  whether  an  EIS  is 
necessary.  See  the  definition  of 
•Significantly,"  at  40  CFR  1508.27,  for 
definitions  of  "context"  and  "intensity." 

23— EVALUATE  AJ.TERXATIVES 
AND  IDENTIFY  PREFERRED 
ALTERNATlVEiSj.  Compare 
8'l«;mafivRs  on  the  basis  of  their  effects 


on  the  human  environment.  This 
evaluation,  along  with  other  relevant 
considerations,  provides  a  basis  for 
identifying  the  preferred  alternative(s). 

When  the  Chief  or  the  Secretary  is  the 
responsible  official,  the  Washington 
Office  (WO)  Environmental 
Coordination  Staff  Unit  participates 
with  appropriate  field  or  other  WO  staff 
unit(s)  and  with  the  appropriate  Deputy 
Chief.  Chief,  or  Assistant  Secretary  to 
identify  the  preferred  a!ternative(s). 

CHAPTER  30— ENVIRONMENTAL 
ASSESSME,\TS  AND  RELATED 
DOCUMENTS 

CoDtrrits 

30.4    Responsibility 

31  DOCUMENTATION  OF  AN/V.YSIS 
3.1    Content 

32  OTHER  CONSIDERATIONS  IN 
PREPARING  ENVIRONMENTAL 
ASSESSMENTS 

32.1  Public  Involvement 

32.2  Tiering 

32.3  Adoption 

32.4  Incorporation  by  Reference 

32.5  Supplements.  Corrections,  and 
Revisions 

33  DOCUMENTATION  OF  DECISIONS 

33.1  Decision  Notice 

33.2  Finding  of  No  Significant  Impact 

33.3  Publication  of  Decision  Documents  on 
Actions  of  National  Concern 

33.4  Distribution  of  Decision  Documents 

CHAPTER  30— ENVIRONMENTAL 
ASSESSMENTS  AND  RELATED 
DOCUMENTS 

30.4 — Responsibility 

1.  When  the  Chief  or  Secretary  is  the 
responsible  official,  the  appropriate  field 
unit  prepares  documents  with  assistance 
from  the  Washington  Office 
Environmental  Coordination  Staff  and 
other  appropriate  Washington  Office 
staff  units.  The  Environmental 
Coordination  Staff  arranges  for 
processing  of  documents  and  involves 
other  appropriate  staff  units. 

2.  The  responsible  official  may  require 
applicants  or  contractors  to  conduct 
studies  to  determine  the  impact  of  a 
proposed  action  on  the  human 
environment  and  to  provide  data  and 
documentation  (40  CFR  150(i.5  (b)  and 
(c)).  When  applicants  or  contractors 
prepare  an  environmental  assessment, 
limit  their  activities  to  those  shown  in 
section  06,  exhibit  1,  for  staff, 
specialists,  and  interdisciplinary  teams 
participating  in  the  National 
Environmental  Policy  Act  process.    * 

32—DOCUMENTA  TION  OF 
ANALYSIS.  (FSM  1952).  Document  the 
results  of  analysis  in  an  environmental 
assessment  when  the  analysis  indicates 
that  the  proposed  action  is  not 
categorically  excluded  and  the  decision 
to  prepare  an  environmental  impact 


statement  (EIS)  has  not  been  made  (40 
CFR  1501.3. 1501.4.  and  1508.9).  The 
length  and  detail  of  documentation  in  an 
environmental  assessment  may  vary 
according  to  the  complexity  of  the  issues 
involved  in  the  analysis.  Environmental 
analysis  or  a  resulting  environmental 
assessment  may  reveal  that  a  proposed 
action  significantly  affects  the  quality  of 
the  human  environment.  If  so.  publish  a 
notice  of  intent  in  the  Federal  Register 
and  prepare  an  EIS  (ch.  40). 

:n.\— Content.  (40  CFR  1508.9).  An 
environmental  assessment  may  be 
prepared  in  any  format  useful  to 
facilitate  planning  and  decisionmaking 
as  long  as  the  requirements  of  40  CFR 
1508.9  are  met.  An  assessment  must 
include  brief  discussions  of: 

1.  The  need  for  the  proposal. 

2.  Alternatives  as  required  by  section 
102(2)(e)  of  the  National  Environmental 
Policy  Act. 

3.  Environmental  impacts  of  the 
proposed  action  and  alternatives. 

4.  A  listing  of  agencies  and  persons 
consulted. 

32— OTHER  CONSIDERATIONS  IN 
PREPARING  ENVIRONMENTAL 
ASSESSMENTS 

32.1— Public  Involvement.  (40  CH* 
1506.6). 

32.2— Tiering.  (40  CFR  1502.20  and 
1508.28).  Tiering  is  appropriate  for 
environmental  assessments.  See  section 
45.1  for  additional  information  about 
tiering. 

32.3— Adoption.  (40  CFR  1506.3). 
Adoption  is  appropriate  for 
environmental  assessments,  as  well  as 
for  environmental  impact  statements. 

32.4 — Incorporation  by  Reference.  (40 
CFR  1502.21). 

Incorporation  by  reference  is 
appropriate  for  environmental 
assessments,  as  well  as  for 
environmental  impact  statements. 

32.5— Supplements.  Corrections,  and 
Revisions.  Supplement,  correct,  or  revise 
enviornmenfal  assessments,  as  needed 
(sec.  42.4). 

33—DOCUMENTA  TION  OF 
DECISIONS 

33.1— Decision  Notice.  A  decision 
notice  may  be  a  separate  document  or 
combined  with  a  finding  of  no 
significant  impact  Exhibit  1  displays  a 
document  that  combines  a  decision 
notice  and  a  finding  of  no  significant 
impact. 

A  decision  notice  also  may  be  an 
integral  part  of  brief  environmental 
assessments. 

When  the  Chief  or  the  Secretary  is  the 
responsible  official,  the  appropriate  field 
unit  prepares  the  decision  notice  with 
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assistdnce  from  the  Washington  Office 
(WO)  Environmental  Coordination  Staff. 
as  necessary.  The  Environmental 


Coordination  Staff  coordinates  the 
review  and  signing  of  the  decision 
notice,  involving  other  appropriate  WO 


staff  units.  Deputy  Chiefs,  the  Chief,  and 
the  Secretarv.  as  necessary. 


Exhibit  1— Sec  33.1 


Decision  Notice  and  Finding  of  No  Significant  impact 


DECISION  NOTICE 

and 

FINDING  OF  NO  SIGNIFICANT  IMPACT 

BROWN  BUG  TIMBER  SALE 

Siskiyou  County,  California 

Klamath  National  Forest 
Happy  Camp  Ranger  District 

The  Brown  Bug  Timber  Sale  Environmental  Assessment 
documents  the  analysis  of  3  timber  harvest  alternatives 
the  Coon  Creek  and  Douglas  Compartments.   The  southwest 
corner  of  the  Coon  Creek  Compartment  is  an  inventoried 
roadless  area  that  was  contested  in  the  California  Rare 
suit.   The  environmental  assessment  is  enclosed. ^ 


for 


II 


Based  on  the  analysis  documented  in  the  env 
assessment  and  the  current  status  of  roadie 
my  decision  to  adopt  Alternative  1  with  the 
modifications.  Delete  units  41,  42,  43,  44 
and  roads  15N28  and  15N28C.  This  will  defe 
activity  within  the  roadless  area.  The  mod 
native  harvests  an  estimated  6.3  million  bo 
timber  primarily  by  clearcutting  316  acres 
partial  cut  and  old  growth  timber  stands, 
structs  1.95  miles  of  new  road.  After  harv 
of  clearcuts  will  require  broadcast  burning 
tractor  piling  to  control  vegetation  and  re 
clearcuts  will  be  planted  with  Douglas-fir. 
Alternative  1  is  selected  because  it  provid 


IS 


ironmental 
ss  areas,  it 

following 
,  45,  and  50, 
r  any  proposed 
ified  alter- 
ard  feet  of 
of  understocked 
It  also  con- 
est,  181  acres 

and  135  acres 
duce  slash.   All 

The  modified 
es  for  : 


1.    No  timber  harvest  activity  in  the  contested 
roadless  area. 


^The  FONSI  shall  include  the  environmental  assessment  or 
a  summary  of  it  and  shall  note  any  other  environmental 
documentsN ^elated  to  it  (1501.7(a)(5)).   (40  CFR  1508.13) 


UMI 
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Exhibit  l--Continued 


2.  Timber  management  in  conformance  with  Multiple-Use 
and  Timber  Management  Plan  direction. 

3.  Maintenance  of  acceptable  water  quality. 

4.  Protection  of  private  property. 

5.  Improvement  of  deer  winter  range.     i 

6.  Protection  of  the  Pick-a-Wish  Ceremony. 

7.  Harvest  of  high  silvicultural  priority  stands. 2 
Alternatives  considered  were: 

Alternative  1.   Harvest  9.5  MMBF  of  timber  by  regenerating 

both  poorly  stocked  old  growth  and  partial 
cut  stands. 


Alternative  2.   No  action.   Defer  harvest  activity  until  a 

later  date. 


Alternative  3. 


Harvest  6.1  MMBF  of  timber  by  regenerating 
only  those  poorly  stocked  old  growth  and 
partial  cut  stands  that  are  not  adjacent  to 
private  property,  in  domestic  watersheds, 
or  on  sensitive  terrain. 

Alternative  1,  as  proposed  in  the  environmental  assessment, 
was  not  selected  because  it  proposed  harvest  within  a 
roadless  area.   Alternative  2  was  not  selected  because  it 
did  not  conform  with  Multiple-Use  and  Timber  Management 
Plan  direction  and  it  did  not  harvest  high  silvicultural 
priority  stands.   Alternative  3  was  not  selected  because  it 
also  proposed  harvest  in  a  roadless  area  and  did  not 
harvest  as  many  high  silvicultural  priority  stands. 

I  have  determined  through  the  environmental  assessment  that 
this  is  not  a  major  Federal  action  that  would  significantly 
affect  the  quality  of  the  human  environment;  therefore,  an 
environmental  impact  statement  is  not  needed.   This  deter- 
mination is  based  on  the  following  factors: 


^Decision  and  reason  for  the  decision. 


\  \ 
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There  are  minimal  irreversible  resource 


comm 


itments  and  irretrievable  loss  of  timber  production. 

2.  There  are  no  significant  cumulative  effects. 

3.  The  physical  and  biological  ef^fects  are  limited  to 


the  area  of  planned  activity 


«^ 


affected 


6. 


No  known  threatened  or  endangered  wildlife  are 


No  activity  is  proposed  within  a  roadless  area 
This  project  is  within  the  scope  of  the 


Environmental  Statement  for  Forest  Re-establishment  on 
National  Forests  in  California^  USDA,  1974,  and  the 


Environm 


ental  Statement  for  the  Klamath  National  Forest 


Timber  Management  Plan,  U 


SDA,  1574.3 


implementation  of  this  decision  may  occur  after  the  sale 
has  been  awarded  to  a  successful  bidder. 

This  decision  is  subject  to  appeal  pursuant  to  36  CFR 
211.18. 


THOMAS  SMITH 
Forest  Supervisor 


DATE 


^List  relevant  factors  that  were  considered  in  determining 
that  an  environmental  impact  statement  (EIS)  was  not 
required  (finding  of  no  significant  impact). 


MLLIMG  COOC  3410-11-C 
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33.2 — F'lKfiiifi  of  Nl  Significant 
Impact.  (40  CFR  1508.13)^  A  finding  of  no 
significant  impact  may  lie  included  us 
an  integral  part  of  thq  decision  notice  or 
prepared  as  a  separate  document. 

:i:i.3 — Puhlication  ij(/'  Doc  Is  ion 
Diuiimriits  on  .]( tioip^  of  National 
Concrrn.  If  the  respotisible  official 
deleniiines  that  an  ei  vironmental 
inipa(  I  statement  is  rot  necessary,  but 
that  the  effects  of  the  action  are  of 
national  concern,  pulilish  the  decision 
police  and  a  finding  of  no  significant 
inipaci  in  the  Federal  Register.  Follow 
Ihi'  Federal  Register  document 
rcquiicnu'nts  in  section  67.  In  addition. 
to  1)C  in  compliance  with  E.0. 12372  and 
the  National  F.nvironru'ntal  Policy  Act 
process,  send  copies  ^o  the  State  Single 
I'oints  of  Contact  or.  |n  cases  where  a 
Slate  has  elected  notito  establish  a 
Single  Point  of  Contajct.  the  Stale 
ufnciai(s)  involved  |f)  CFR  1506.6(b)(2)). 

33.4 — Dislribu'ion  of  Derision 
Docunu-nts.  (40  CFR  ^506.6(b)).  In 
addition  to  the  requiijements  of  sections 

33.3  and  51.21.  distribute  environmental 
a.ssessnients,  decision  notices,  and 
findings  of  no  significant  impact  in  a 
manner  designed  to  inform  parties 
interested  in  or  affected  by  the  proposed 
action. 

For  an  action  simillar  to  one  that 
normally  requires  an  evnironmental 
impact  stat(Mnent.  for  an  action  without 
precedent,  or  for  an  action  involving 
floodplains  or  wetlands,  make  the 
decision  notice  and  finding  of  no 
significant  impact  available  for  public 
review  for  30  days  before 
implementation.  In  addition,  send  copies 
to  the  State  Single  Points  of  Contact  or. 
in  cases  where  a  State  has  elected  not  to 
establish  a  Single  Point  of  Contact,  the 
Stale  Official(s)  involved. 

CHAPTER  40— ENVIRONMENTAL  IMPACT 
STA TEMKNTS  AND  RELATED 
DOCIMENTS 

CunteiUs  I 

40.4  Rfsponsil)ililv     I 

41  NOriCES  OF  INTtNT 

41 .1  Preparation  and  | 
of  Intent 

41.2  Revision  of  Nolid 

41.3  CrtncpHation  Noli 

42  ENVIRONMENCAl.  IMP.ACT 
STATF.MRNIS 

42.1  General  Preparalion  SUindards 

42.11  Preparation 

42.12  Page  Limits 

42.13  Writing 


^Circulation  of  Notices 

RS  of  Intent 
lue 


42.14    Legislative  Proposals 

42.2  Content  Standards  and  Reconimendt'd 
Fornitit 

42.21  Incorporalicm  by  Refirence 

42.22  Incomplete  or  Unavailable 
Information 

42.23  Documentation  of  Cost-Benefit 
Analysis 

42.24  Identification  of  Methodology  and 
Scientific  Accuracy 

42.25  Identification  in  Draft  Environmental 
Impact  Statements  of  Permits  Necessary 
To  Implement  Proposal 

42.3  Fdiiig  Circulation,  and  Availability  of 
Krivironmental  Impact  Statements 

42.31  Draft  Environmental  Impact 
Sti:tements 

42.32  Final  Environmental  Impact 
Statements 

42.33  Environmental  Impact  Statements  on 
RARE  II  Further  Planning  Areas 

42.34  Distribution  of  En\  ironmental  Impact 
Statements 

42.34a     Draft  and  Final  Environmental 

Impact  Statements 
4234b     Lists 

42.4  Corrections.  Revisions,  or  Supplements 

42.5  Environmental  Impact  Statement 
Review  and  Comment  Procedures 

42..'>1     Comments  on  Forest  Service 

Environmental  Impact  Statements 
42.51a     Draft  Environmental  Impact 

Statements 
42.51b    Final  Environmental  Impact 

Statements 
42.52    Review  of  Other  Agency 

Environmental  Impact  Statements 
42..52a    Referrals  to  Council  on 
Environmental  Quality 
OTHER  PLANNING  AND 
PREPARATION  REQUIREMENrS  FOR 
ENVIR0NMEN1 AL  IMPACT 
SIATEMENTS 

Interdisciplinary  Approach 

Public  Involvement 

Consultation  Requirements 

Elimination  of  Duplication  With  Slate 
and  Local  Procedures 

Federal  and  Federal-Slate  Agencies 
With  Legal  Jurisdiction  or  Special 
Expertise 

Limitations  on  Actions  During  the 
Environmental  Analysis 
RESPONSIBILITIES  WHEN 
APPLICANTS  AND  CONTRACIORS 
ARE  INVOLVED 

TIERING  AND  ADOPTING  OTHER 
ENVIRONT^ENTAL  IMP.ACT 
STAIEMRNTS 

Tiering 

Adoption 
DETERMINING  LE-AD  AND 
COOPERATING  AGENCIES 

46.1  Lead  Agency 

46.2  Cooperating  With  Other  Agencies 
47    DOCUMENTAnON  OF  DECISIONS 
47.1     Decision 


43 


431 
43.2 
43.3 
43.4 

i 
43.5 


43.6 


44 


45 


45.1 
45.2 
46 


47.11  Record  of  Decision 

47.12  Distrilnifion  of  Records  of  Decision 

CHAPIER  40— ENVIRONMENTAL 
IMPACT  STATEMENTS  AND 
RELATED  DOCUMENTS 

■in.  4 — nespoiisibility 

1.  When  the  Chief  or  the  Secretary  is 
the  responsible  official  for  an  action 
requiring  an  environmental  impact 
statement,  the  appropriate  field  unit 
prepares  the  necessary  documents  with 
assistance  from  the  Washington  Office 
Environmental  Coordination  Staff  and 
other  Washington  Office  staffs. 

2.  The  Washington  Office 
Environmental  Coordination  Staff 
coordinates,  reviews,  and  processes 
documents  for  actions  for  which  the 
Chief  or  the  Secretary  is  the  responsible 
official. 

4 1— NOTICES  OF  INTENT         ^ 

41.1 — Preparation  and  Circulation  of 
Notices  of  Intent.  (40  CFR  1501.7  and 
1508.22).  Prepare  and  publish  the  notice 
of  intent  in  the  Federal  Register  as  soon 
as  practicable  after  determining  that  an 
environmental  impact  statement  (EIS)  is 
necessary,  except  in  cases  where  a 
lengthy  period  of  time  may  exist 
between  the  determination  of  need  and 
the  actual  preparation  of  the  EIS  (40 
CFR  1501.7  and  1507.3(e)).  The  notice  of 
intent  must  meet  the  requirements  of  40 
CFR  1508.22  and  must  include  the 
identity  of  the  responsible  official(s)  and 
the  estimated  dates  for  filing  the  draft 
and  final  EIS.  Follow  the  Federal 
Register  document  requirements  in 
section  67. 

In  addition  lo  sending  notices  of  intent 
to  the  Office  of  the  Federal  Register, 
send  one  copy  to  the  Washington  Office 
(WO)  Director  of  Environmental 
Coordination.  The  WO  Staff  uses 
notices  of  intent  to  prepare  reports  of 
ElS's  under  preparation. 

When  the  Chief  or  the  Secretary  is  the 
responsible  official,  the  appropriate  field 
unit  prepares  the  notice  of  intent  as 
soon  as  practicable  after  the  decision  to 
prepare  an  EIS  (40  CFR  1507.3(e)  and 
FSM  1953.1).  Send  the  notice  of  intent  to 
the  WO  Environmental  Coordination 
Staff  for  review,  processing,  and 
submission  to  the  Office  of  the  Federal 
Register.  Exhibit  1  illustrates  a  notice  of 
intent. 

HLUNG  CODE  3410-11-M 
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tc 


Notice  of  Intent 


[3410-11)1 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

CLOUD  TOP  MOUNTAIN  ALPINE  WINTER 
SPORTS  SITE 

Star  Mountain  National  Forest 
Summit  County,  Colorado 

Notice  of  Intent  To  Prepare  an 
Environmental  impact  Statement 

The  Department  of  Agriculture,  Forest  Service  will 
prepare  an  environmental  impact  statement  for  a  proposal  to 
permit  the  development  of  Cloud  Top  Mountain  Alpine  Winter 
Sports  Site  on  the  Galaxy  Ranger  District. 


This  Forest  Service  billing  code  is  shown  on  all  Federal 
Register  documents. 


The  Star  Mountain  National  Forest  Land  and  Resource 
Management  Plan  has  been  prepared.   One  of  the  management 
decisions  in  the  Plan  was  to  study  further  the  development 
of  an  Alpine  Winter  Sports  Site  on  Cloud  Top  Mountain. 

A  range  of  alternatives  for  this  site  will  be  con- 
sidered.  One  of  these  will  be  nondevelopment  of  the  site. 
Other  alternatives  will  consider  development  designs  with 
capacities  ranging  from  4,000  to  10,000  persons  at  one 
time.   Alternative  locations  for  uphill  facilities,  ski 
runs,  and  support  facilities  will  be  considered. 

Federal,  State,  and  local  agencies;  potential  devel- 
opers; and  other  individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  decision  will  be  invited 

to  participate  in  the  scoping  process.   This  process  will 

■   ,  ^  I 

include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be  analyzed  in  depth. 

3.  Elimination  of  insignificant  issues  or  those  which 
have  been  covered  by  a  previous  environmental  review. 


Note  that  the  document  has  only  two  lines  between  para- 
graphs, not  three  lines,  and  each  paragraph  is  indented 
five  spaces. 
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Exhibit  j --c--TMni.'f(-: 

4.   Determination  of  [."'.«-r.t  lal  cooperating  agencies 
and  assiQnri-rT.L  of  responsihi  1 1  c  ies  . 

The  Fish  and  Wildlife  S-.rvice,  Department  of  th<^ 
Interior,  will  be  invitea  tc  patticipate  as  a  coopera-.jnq 
agency  to  evaluate  potential  impacts  on  threatened  and 
endangered  species  habitat  if  any  such  species  are  found  to 
exist  in  the  pot-^ntial  winter  sports  site. 

The  Fe)r':3t  Supervisor  will  hold  public  .Tteetings  in  his 
office  at  the  Star  Mountain  National  Forest,  Central, 
iColorado,  at  1  p.in.,  Saturday,  November  3,  1984. 

Williarr  Wdtson,  Regional  Forester,  Rocky  Mountain 
Region,  Denver,  Colorado,  is  the  responsible  official. 

The  analysis  is  expected  to  take  about  10  months.   The 
draft  environmental  impact  statement  should  be  available 
for  public  review  by  (ir.onth/year  )  .   The  final  environmental 
impact  statement  is  scheduled  to  be  completed  by 
(month/year ) . 

Written  comments  and  suggestions  concerning  the 
analysis  should  be  sent  to  William  Hill,  Forest  Supervisor, 
Star  Mountain  National  Forest,  Central,  Colorado  80000,  by 
December  15,  1984. 


fxhibit  ]--Continued 


Questions  about  the  proposed  action  and  environmental 
impact  statement  sholuld  be  directed  to  Phil  Graham,    '' 
Recreation  Staff  Of f i cer , . Scar  Mountain  National  Forest, 
phone  303-234-'3eOO. 


WILLIAM  WATSON 


Regional  Forester 


Date 
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412 — Revision  of  Notices  of  Intent. 
1  he  official  responsible  for  preparation 
of  an  environmental  impact  statement 
(F.IS)  must  notify  the  appropriate 
Rpgional,  Station,  or  Area 
Environmental  Coordinator  and  the 
Washington  Office  Director  of 
Environmental  Coordination  whenever 
information  shown  in  the  notice  of 
intent  changes.  Significant  changes  may 
require  publishing  a  -evised  notice  of 
intent  in  the  Federal  Register  (40  CFR 
1501.7  and  1507.3(e|).  A  revised  notice  of 
intent  shall  reference  any  previously 
published  document  relevant  to  the 
action  being  proposed,  including  the 
filing  of  an  EIS. 

4t.3 — Cancellation  S'otice.  Publish  a 
cancellation  notice  (exhibit  1)  in  the 


Federal  Register  to  terminate  the 
process,  if,  after  publication  of  a  notice 
of  intent  or  distribution  of  a  draft  EIS, 
the  project  application  is  withdrawn  or. 
for  some  other  reason,  a  decision  is  not 
longer  necessary.  A  cancellation  notice 
must  refer  to  any  previously  published 
notice  of  intent  or  notice  of  availability 
of  an  EIS.  Prepare  and  distribute  a 
cancellation  notice  in  the  same  manner 
as  the  notice  of  intent  (sec.  41.1). 

When  the  Chief  or  the  Secretary  is  the 
responsible  official,  the  approp-iate  field 
unit  prepares  the  cancellation  notice  as 
soon  as  there  is  a  decision  to  terminate 
the  process  and  sends  the  notice  to  the 
Washington  Office  Environmental 
Coordination  for  review,  processing,  and 
submission  to  the  Office  of  the  Federal 
Register. 


Exhibit  I— Se<;  41  3 


cancellation  Notice 


[3410-11)1 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

LOMEX  PROSPECTING 

Los  Padres  National  Forest 
San  Luis  Obispo  County,  California 

Environmental  Impact  Statement 
Cancellation  Notice 


Lomex  Corporation,  now  the  Caithness  Corporation  of  New 
York,  has  withdrawn  its  proposal  for  mineral  exploration 
for  aranium  and  other  minerals  in  the  Navajo  area  of  San 
Luis  Obispo  County. 

The  Notice  of  Intent,  published  in  the  Federal  Register 
of  August  15,  1980,  is  hereby  rescinded  (45  FR  54386). 

For  further  information  contact:   Christine  A.  Rose, 
Environmental  Coordinator,  Los  Padres  National  Forest,  45 
Aero  Camino,  Goleta,  CA  93117;  telephone  805-968-1578  or 
8-960-7578. 


JOE  SMITH 

Forest  Supervisor 


^This  billing  code  must  appear 
Federal  Register  documents. 


DATE 


on   all    Forest    Service 


42— ENVIRONMENTAL  IMPACT 
STATEMENTS 

42. 1 — General  Preparation  Standards 

42.11— Preparation.  (FSM  1952.1). 

4212— Page  Limits.  (40  CFR  1502.7), 

4213— Writing.  (40  CFR  1502.8). 

42. 14— Legislative  Proposals.  (40  CFR 
l.-i()6.8  and  FSM  1952.1). 

41.2 — Content  Standards  and 
llncommended  Format.  (40  CFR  1502.10). 
An  environmental  impact  statement 
must  contain  the  following: 

1.  Cover  Sheet.  (40  CFR  1502.11).  In 
addition  to  the  Council  on 
Environmental  Quality  requirements,  the 
cover  sheet  must  include  the  name  and 
title  of  the  responsible  official.  The 
abstract  of  the  statement  should  include 
the  alternatives  considered  and 
identification  of  the  preferred 
alternative.  See  exhibit  1  for  a  cover 
sheet. 

2.  Summary.  (40  CFR  1502.12). 

3.  Table  of  Contents 

4.  Statement  of  Purpose  and  Need.  (40 
CFR  1502.13). 

5.  Description  and  Comparison  of 
Alternatives.  Including  the  Proposed 
.Action.  (40  CFR  1502.14). 

6.  Description  of  the  Affected 
Environment.  (40  CFR  1502.15). 

7.  Statement  of  the  Environmental 
Consequences  of  the  Actions.  (40  CFR 
1502.16  and  1502.22).  The  environmental 
impact  statement  discusses  physical, 
biological,  economic,  and  social 
consequences  of  a  proposed  action  and 
its  alternatives.  Effects  are  expressed  as 
quantified  or  relative  changes  in 
components  of  the  affected 
environment.  In  addition,  it  is 
appropriate  to  discuss  the  expected 
outputs — in  terms  of  goods,  services, 
and  uses — that  will  result  from 
implementing  each  alternative.  In 
presenting  outputs,  use  the  standard 
Service-wide  terminology  set  forth  in 
FSli  1309.11.  Management  Information 
Handbook,  and  in  FSM  1905.  Use  the 
Resource  Planning  Act  program 
planning  time  periods  where 
appropriate. 

«.  List  of  Preparers.  (40  CFR  1502.17). 

9.  List  of  Agencies,  Organizations,  and 
Persons  to  Whom  Copies  of  the 
Statement  Are  Sent 

10.  Index.  (40  CFR  1502.10(j)).  All 
environmental  impact  statements  (EIS's) 
must  include  indexes.  The  purpose  of  an 
index  is  to  make  the  information  in  the 
HIS  fully  available  to  the  reader  without 
delay.  See  section  62  for  preparation  of 
indexes. 

11.  Appendix.  (Sec.  42.51b  and  40  CFR 
1502.18  and  1503.4). 
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Cover  Sheet 


DP.A,FT  ENVIRONMENTAL  IMPACT  STATEI^ENT 

Star  Mountain  National  Forest  Land  and 
j   Resource  Management  Plan 

Summit,  Comet,  and  Garfield  Counties,  Colorado 


Lead  Agency: 
Cooperating  Ag 


toncies; 


Responsible  Of 


USDA 


Forest    Service 


fie  a    : 


For  Further 
Contact: 


Intornation 


USDI  -  Bureau  of  Land  Management 
321  NO.  Fern  Street 
Central,  Colorado  80000 

Colorado  Fish  and  Game  Department 
1700  Alder  Street 
Garfield,  Colorado   80017 

William  Watson,  Regional  Forester 
Rocky  Mountain  Region  (for  NFS 
lands) 


Abstract:   The  draft 
ments  the  analysis  of 
for  possible  manageme 
National  Forest.   The 
increase  in  conmodity 
present  management  di 
outputs  or  activities 
(D)  commodity  emphasi 
tive  A  is  the  Forest 
selected  alternative 
guide  management  of  t 

Comments  must  be  received  by  September  15,  1985. 


Ms.  Ruth  Gibson 

Forest  Planner 

Star  Mountain  National  Forest 

123  So.  Fern  Street 

Central,  Colorado  80000 

(303-555-1515) 

environmental  impact  statement  docu- 

five  alternatives  which  were  developed 
nt  of  the  2,500,000-acre  Star  Mountain 
alternatives  are:   (A)  moderate 
production;  (B)  a  continuation  of 
rection  with  no  change  in  the  level  of 
;  (C)  dispersed  recreation  er.phnsis; 
s;  and  (E)  amenity  emphasis.   Alterna- 
Service  preferred  alternative.   The 
will  become  the  forest  plan  and  will 
he  Forest  for  the  decade  1985-1994. 


42.2)— 111!  oipoit^^ion  by  Reference. 
(40CFR  1.'i()2.21). 

42.22 — /.'.*;  1 1/7 jp/fic  <>/•  /  'navai'iable 
Infoimcthm.  (40  CFR  1502.22).  When 
estimating  'ovenill  costs."  consider  totiil 
program  costs,  including  the  cost  of 
delayinj?  the  proposed  action,  as  well  as 
the  costs  oi"  rescaroh  or  other  activities 
required  to  obtain  ^he  essential 
information.  - 


42.2.) — Dociiineiilution  of  Coni-Bfuwfit 
Analysis.  (40  CFR  1.502.23). 

42.24 — likiUificatinn  of  M<'t!)<nlah;Ay 
and  Scientific  Accuniry.  (40  CFR 
1.-)02.24). 

42.25 — Idenlificuiio.)  in  Draft 
Environmental  Impart  Statements  of 
Permits  .Vevessary  to  Implement 
Proposal.  (40  CFR  1. -=102.2.5]. 


42.3 — /•'.'.'/.■y,  Circulation,  and 
A  vaUability  of  Environmental  Impatt 
Statements 

A2.31— Draft  Environmental  Impact 
Statements 

1.  File  a  draft  cnvironmentdl  imp.ict 
statement  (EIS)  with  the  Flnvironmental 
t'rolortion  Agency  (40  CFR  1.506.9).  The 
offici.d  filing  date  is  the  date  that  the 
F.nvironnu'Ufal  Protection  Agency 
receives  the  HIIS.  not  the  date  that  the 
notice  of  availability  appears  in  the 
Federal  Register. 

2.  Circulate  a  draft  EIS  to  ageni;ies    * 
and  to  the  public  prior  to  or  at  the  same 
time  it  is  transmitted  to  the 
Environmental  Protection  Agimcy  (EPA) 
in  Washington.  D.C.  (40  CFR  1502.19) 
(See  mailing  address  at  42.34(b).) 

3.  Conduct  public  participation 
sessions,  if  appropriate. 

4.  Review,  analyze,  evaluate,  and 
respond  to  substantive  comments  on  the 
draft  EIS.  Make  copies  of  all  comments 
available  for  public  and  in-service 
review  in  the  office  of  the  responsible 
official  and  administrative  unit  affected 
i)y  the  policy,  plan,  program,  or  project 
(40  CFR  1503.4). 

42.32— Final  Environmental  Impait 
Statements 

1 .  File  a  final  environmental  impact 
statcm.ent  (EIS)  with  the  Environmental 
Protection  Agency  (EPA),  along  with  all 
substantive  comments  or  summaries  (40 
CFR  1.503.4(b))  on  the  draft  EIS.  The 
offiiial  filing  date  is  the  date  that  the 
EPA  rcceiv(;s  the  EIS,  not  the  date  that 
the  notice  of  availability  appears  in  the 
Federal  Register.  The  Washington  Office 
files  with  EPA  the  statements  for  which 
the  Chief  or  the  Secretary  is  the 
responsible  official.  Other  levels  of  the 
Forest  Service  may  assist  with  the 
preparation  of  these  documents. 

2.  Circulate  a  final  EIS  to  other 
agencies  and  to  the  public  prior  to  or  at 
the  same  time  it  is  transmitted  to  EPA 
(40  CFR  1.50ti.lO).  If  the  statement  is 
unusually  long,  a  summary  may  be 
circulated  instead  (40  CFR  1.500.4(h)). 
However,  the  responsible  unit  .must  file 
the  entire  document  with  EPA  and 
furnish  it  to  other  persons  specified  by 
(40  CFR  1502.19). 

A  summary  distributed  as  a  separate 
document  must: 
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ii.  State  how  other  agencies  and  the 
public  can  obtain  or  review  the 
complete  EIS. 

b.  Have  a  cover  sheet  attached. 

If  changes  resulting  from  comments  to 
a  draft  EIS  are  minor,  they  may  be 
written  on  an  errata  sheet  and  attached 
to  the  draft  EIS.  In  this  case  only  the 
comments,  the  responses,  and  the 
changes  need  to  be  circulated.  File  the 
entire  document  with  a  new  cover  sheet 
as  the  final  statement  (40  CFR  1503.4(c)|. 

3.  After  filing  the  EIS  with  the  EPA. 
ensure  that  a  reasonable  number  of 
copies  pf  the  statement  are  available 
free  of  charge  (40  CFR  1506.6(f)  and  FSM 
1950.3(4)). 

42.33 — Environmental  Impact 
Statements  on  RARE II  "Further 
Planning"  Areas.  If  an  environmental 
impact  statement  (EIS)  deals  with  plans 
or  projects  that  allocate  RARE  II 
"further  planning"  roadless  areas  to 
nonwildemess  uses,  the  responsible 
official  may  make  public  distribution  of 
the  final  EIS  and  may  file  the  final  EIS 
with  EPA  in  the  same  manner  as  other 
ElS's.  The  responsible  official  should 
then  send  five  additional  copies  of  the 
Hnal  EIS  to  the  Washington  Office 
Director  of  Environmental  Coordination 
for  transmittal  to  congressional 
committees  (sec.  42.34). 

42.34 — Distribution  of  En  vironmental 
Impact  Statements 

42.34a — Draft  and  Final  Environmental 
Impact  Statements  f^       ^ 

1.  When  the  Responsible  Official  Is  a 
Field  Officer.  When  the  responsible 
official  is  the  Regional  Forester.  Station 
Director.  Area  Director,  or  other  field 
officer  having  the  delegated  authority  to 
file  EIS  8.  send: 

a.  Five  copies  to  the  Environmental 
Protection  Agency  (EPA)  in  Washington. 
D.C..  for  filing  purposes.  Include  a 
transmittal  letter.  Sec  exhibit  1  for  a 
sample  transmittal  letter. 

b.  Five  copies  to  the  Washington 
Office.  Director  of  Environmental 
Coordination. 

c.  Two  copies  of  the  letter  transmitting 
the  EIS  to  EPA  to  the  Washington 
Office,  Director  of  Environmental 
Coordination. 

2.  When  the  Chief  is  the  Responsible 
Official.  When  the  responsible  official  is 
the  Chief,  send: 

a.  Ten  copies  to  the  Washington 
Office.  (The  Washington  Office  files  five 
copies  with  EPA).  (Thirty-five  copies  of 
a  draft  EIS  and  twenty-five  copies  of  a 


final  EIS  are  needed  by  WO-I.and 
Management  Planning  for  wild  and 
scenic  river  studies.) 


b.  One  original  and  two  copies  of  the 
transmittal  letter  for  tran.smitl;il  to  EPA 
to  the  Washington  Office  for  signiiliire. 


Exhibil  1— Sec  42.34a 

Transmittal  Letter  to  EPA 


Return  Address^ 


19502 
August  4,  1984 


Management  Information  Unit 
Office  of  Federal  Activities  (A-104) 
Environmental  Protection  Agency 
Room  2119  Mall         \ 
401  M  Street,  SW       i 
Hashington,  DC   20460 

Dear  Sir: 

Five  copies  of  the  Draft  Environmental  Impact  Statement  for 
the  proposal  to  permit  Snow  Top  Mountain  Ski  Area  develop- 
ment. Star  Mountain  National  Forest,  Summit,  Cornet,  and 
Garfield  Counties,  Colorado,  are  enclosed. 

The  responsible  official  is  Regional  Forester  William 
Watson,  Rocky  Mountain  Region,  Denver,  Colorado, 


Sincerely, 


/s/  William  Watson 


WILLIAM  WATSON 
Regional  Forester 

Enclosures 


^When  the  Chief  is  the  responsible  official,  use  wo  return 
address:   P.O.  Box  2417,  Washington,  DC  20013. 

^Use  1950  file  designation  to  ensure  proper  distribution 
of  EIS's  in  the  Forest  Service. 


42.34t) — Lists.  ResponsitiTP officials 
shall  maintain  lists  of  individuals, 
groups,  organizations,  and  government 
agencies  interested  in  reviewing  Forest 
Service  environmental  impact 
statements  (EISs).  Regions  shall 
develop  specific  distribution  lists. 
Include  on  the  distribution  list  the  State 
Single  Points  of  Contact  or.  in  cases 
where  a  State  has  elected  not  to 


UMI 


establish  a  Single  Point  of  Contact,  the 
State  official(s)  involved. 

1.  State  and  Local  Agencies.  Regions, 
Stations,  and  the  Area  Office  shall 
develop  and  maintain  lists  of  State  and 
local  agencies  as  supplements  to  this 
section. 

2.  Organizations.  Regions.  Stations, 
and  the  Area  Office  shall  develop  and 
maintain  lists  of  organizations  as 
supplements  to  this  section. 
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3.  Indiviihnils.  Recions.  Stations,  and 
the  Aro.i  Offline  shall  dcvolop  and 
niaint.iin.  as  scpploJiicnts  to  this  section, 
lists  of  isidiviiliials  *ho  have  expressed 
an  interest  in  iet,pi\|ing  Forest  Service 
HISs. 

4.  FfnlifiLil  A:^i':u  A\i.  Following  is  the 
mandatory  distribiijion  list  for  all  EIS's 
pr'.'pareii  h>  the  Fortes'.  Service: 

a.  M..n.)j5''nient  InlqrijMtion  Unit.  Office 
of  Feii.Tal  A.  tiviies  |A-1(M). 
Knvironmental  Piljtection  Agency, 
Room  ::i  tM  M,.il.  ioi  M  Stroet,  SVV.. 
WashinK'on,  DC  ZOAM 
1).  F.in  ironuKMit.il  Psoli'r'.ion  Agency, 

Appropriate  Re;4!C)nal  Offices. 
I .  Hirer  (or.  Offire  of  Knvironniental 
I'rojei.t  Review,  Office  of  the 
Secre'aiv.  Department  of  the  Interior, 
Room  iriij,  Washington.  DC  20240 
Always  send  copies  of  FISs  to  these 
Agencies  l)y  methofls  of  delivery  that 
rcfjiiire  voiified  receipts.  These  methods 
also  may  be  desirable  for  tother  key 
recipients.  Base  any  other  distribution  to 
Federal  agen*  ies  or  agency  expertise 


and  legal  jurisdiction.  When  the  Forest 
Service  requests  review  and  comments 
from  any  of  the  above  agencies,  the 
addresses,  phone  numbers,  and 
reconimeded  number  of  copies  to  be 
sent  are  shown  in  section  63.1. 

■i2.4 — Ci)rroctions.  Revisions,  or 
Supplements.  The  standards  at  40  CFR 
1502.9  govern  revision  of  draft 
envi.'-onmental  impact  statements  (EIS's) 
or  supplementalion  of  drafts  and  finals. 
Use  errata  sheets  to  make  any 
necessary  coirections  to  EIS's.  Draft 
EIS  s  may  be  revised.  Use  supplements 
to  modify  EIS's,  if  necessary.  Prepare, 
circulate,  and  file  supplements  and 
revisions  in  the  same  manner  as  the 
document  being  modified. 

42.5-~Einironmental  Impact  Statement 
Review  and  Comment  Procedures 

42.31 — Comments  on  Forest  Service 
Eiivironmentol  Impact  Statements 

42.51a — Draft  Environmental  Impact 
Sl.itement.  (40  CFR  1503.1(a)).  The 
responsible  officer  may  receive 


comments  on  a  draft  environmental 
mipact  statement  (EIS)  after  the  end  of 
the  review  period  and  before  filing  the 
final  EIS.  If  it  is  too  late  to  incorporate 
the  comments  in  the  final  EIS,  the 
responsible  official  may  respond  to  them 
on  an  individual  basis. 

42.51b — Final  Environmental  Impact 
Statement.  (40  CFR  l.->02.9(b)  and  1,103.4). 
When  the  responsible  official 
determines  that  a  summarj'  of  responses 
is  appropriate,  the  summary  must  reflect 
accurately  all  substantive  comments 
received  on  the  draft  EIS.  Comments 
that  are  pertinent  to  the  same  subject 
may  be  aggregated  by  categories,  but 
the  summary  must  identify  the  comment 
specifically.  Avoid  a  general  summary. 

As  a  minimum,  include  in  the 
appendix  of  a  final  EIS  copies  of  all 
comments  received  on  the  draft  ESI 
from  Federal,  State,  and  local  agencies 
and  elected  officials.  See  exhibit  1  for 
one  example  of  a  summary  of 
substantive  comments. 

BILUNG  CODE  3410-11-M 


Exhibit  1— Sec.  42.51b 

Summary  of  Substantive  Comments 


PUBLIC  COMMENTS  AND  RESPONSES  ON  DEIS 


Public  com 

the  Draft  Envi 

1,125  letters 

considered  dur 

Impact  Stateme 

Due  to  the 

those  from  gov 

are  reproduced 

tive  comments 

a  composite  of 

to  these  comme 

offer  a  brief 

computational , 

These  have  bee 

identification 

ments  receiv 
ronmental  Im 
by  the  Janua 
ing  preparat 
nt  (FEIS). 

large  volum 
ernment  agen 

at  the  end 
have  been  ex 

comments  on 
nts  are  eith 
explanation. 

grammatical 
n  corrected 

in  this  cha 


ed  by  the  U.S.  Forest  Service  on 
pact  Statement  (DEIS)  totaled 
ry  29,  1985,  deadline.   All  were 
ion  of  this  Fin§i  Environmental 

e  of  comments  received,  only 
cies  and  other  public  officials 
of  this  chapter.   Other  substan- 
cerpted  from  letter©  to  represent 
a  particular  subject.   Responses 
er  to  rewrite  the  te^t  or  to 

Many  comments  noted  typographic, 
,  or  minor  technical  errors. 
in  the  FEIS  without  specific 
pter . 


1.  Impacts  of  diverting  the  river,  as  suggested  in  Section 
4.2.1.3,  have  not  been  analyzed. 

Re'^ponse 

Diversion  or  mechanical  adjustment  of  the  Keta  River 
from  the  existing  channel  was  suggested  as  a  possible 
mitigating  measure.   However,  due  to  the  narrow 
dimension  of  the  bulk  sample/access  road,  it  will  not 
encroach  upon  the  main  river  channel.   Therefore,  this 
type  of  mitigating  action  is  not  required.   See 
Encroachment  Analysis  and  floodplain.  Section  4.3.1.3. 

2.  The  DEIS,  Section  3.4.2,  infers  that  heavy  metal  con- 
centrations will  result  in  detrimental  effects.   Is 
this  a  valid  concern? 

Response 

As  demonstrated  in  the  table  in  Section  4.2.1.4,  Water 
Quality,  significant  changes  in  water  quality  are  not 
anticipated.   After  mixing  and  diluting  with  surface 
waters,  concentrations  of  copper,  lead,  and  zinc  are 
about  1/lOth  of  the  EPA  recommended  upper  limit  for 
toxicity.   The  diluted  concentration  for  arsenic  is 
about  1/2  the  recommended  upper  limit.   Thus,  heavy 
metal  concentrations  are  not  a  concern  at  this  time. 


MLLING  CODE  )410-n-C 


4. 


5. 


Exhibit  l--Continued 


Are  the  flow  discharges  of  the  Wilson/Blossom  Rivers 
and  the  Keta  River  large  enough  to  clean  themselves  of 
the  construction-induced  sediments  identified  in  the 
DEIS? 

Response 

As  stated  in  the  Concluding  paragraph  of  Appendix  H, 
the  Keta  River,  with  its  steep  channel  gradient,  should 
flush  the  construction-induced  sediments  through  its 
system  and  into  the  delta  area  of  the  fjord  within  12 
months.   The  Blossom/Wilson  Rivers  have  flatter  gra- 
dients and  the  Blossom  has  numerous  deep  pools.   It 
could  take  as  long  as  24  months  to  move  this  sediment 
load  through  the  system.   Also  see  Appendix  I. 

Many  comments  expressed  concern  about  the  change  in 
designation  of  the  responsible  official  for  this 
environmental  statement. 

Response 

The  reason  for  the  change  in  responsible  offical  from 
Forest  Supervisor  to  Chief  of  the  Forest  Service  has  to 
do  with  a  conflict  between  provisions  of  ANILCA  and  the 
regulations  governing  appeals  of  Forest  Service 
decisions . 


ro 


A  number  of  comment 
of  discussion  of  th 
role  in  the  prepara 
cially  concerned  th 
followed.         I 

•I 

Response 

The  IDT's  role  is  t 
of  various  alternat 
responsible  officia 
nor  is  it  required 
This  IDT  made  a  rec 
Forest  Supervisor 
Keta  alternative,  f 
Blossom  alternative 
preference. 


s  ttceived  were  critical  of  the  lack 
e  Interdisciplinary  Team's  (IDT) 
tion  of  the  DEIS.   They  were  espe- 
at  the  IDT  recommendation  was  not 


o  disclose  the  environmental  effects 
ive  actions  to  the  public  and  the 
1.   It  is  not  a  decision-making  body 
to  recommend  a  preferred  alternative, 
ommendation  (Appendix  F)  to  the 

Eleven  team  members  preferred  the 
ive  team  members  preferred  the 
,  and  three  members  expressed  no 
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42.52 — Review  of  Other  A^iency 
Einiionmental  Impact  Statements.  (40 
CFR  1503.2  and  1503.3).  Because  of 
special  agency  expertise  or  jurisdiction 
by  law.  the  Forest  Service  may  be  asked 
to  re\  iew  and  comment  on 
environmental  impact  statements  (EIS's) 
prepured  by  other  agencies.  Unless 
otherwise  assigned  by  the  Chief, 
officials  in  the  Washington  Office  shall 
review  and  comment  on  EISs  prepared 
on  legislative  proposals.  Service-wide 
policies,  regulations,  or  national 
program  proposals.  The  Regional 
Forester  or  Area  Director  in  whose 
Region  or  Area  a  proposal  is  located 
shall  review  all  other  draft  and  final 
FJS's  prepared  by  other  agencies.  When 
an  EIS  affects  both  Regional  and  Area 
program  responsibilities,  the  Regional 
Forester  and  the  Area  Director  shall 
determine  who  assumes  the  lead  for 
responding. 

The  responsible  field  unit  shall  submit 
comments  on  other  agency  EIS's  directly 
to  the  appropriate  agency.  Send  one 
copy  of  the  comments  to  the 
Washington  Office  Director  of 
Environmental  Coordination.  When 
another  agency's  EIS  involves  more  than 
one  Region,  the  Washington  Office 
Director  of  Environmental  Coordination 
coordinates  the  responses. 

42.52a — Referrals  to  Council  on 
Environmental  Quality.  (40  CFR  1504). 
When  Forest  Service  review  of  another 
agency's  draft  EIS  concludes  that  the 
proposed  action  is  environmentally 
unacceptable,  follow  the  procedures  set 
forth  in  40  CFR  1504.3(a). 

If  after  receipt  of  the  final  EIS.  the 
other  agency  has  not  remedied  the 
situation  or  reached  an  agreement  with 
the  Forest  Service,  follow  the 
procedures  set  forth  in  40  CFR  1504.3(b). 
Send  the  referral  to  the  Washington 
Office  Director  of  Environmental 
Coordination  for  processing.  The 
Director  submits  the  referral  to  the 
Council  on  Environmental  Quality. 

The  25-day  time  period  is  extremely 
short;  therefore,  begin  referral 
documentation  immediately  after 
determination  that  the  proposal  is 
environmentally  unacceptable. 

In  addition  to  the  requirements  of  40 
CFR  1504.3(c),  the  responsible  official 
shall  include  a  letter  to  the  Council  on 
Environmental  Quality  requesting  the 
referral  for  signature  by  the  Chief. 

4J— OTHER  PLANNING  AND 
PREP  A  RA  TION  REQUIREMENTS  FOR 
ENVIRONMENTAL  IMPACT 
STATEMENTS 

43. 1— Interdisciplinary  Approach.  See 
section  102(2)(A)  of  the  National 
Environmental  Policy  Act,  as  amended; 


40  CFR  1502.6:  and  section  11.7  of  this 
Handbook. 

43.2— Public  Involvement.  (40  CFR 
1501.7.  and  1506.6). 

43.3 — Consultation  Requirements.  (40 
CFR  1502.25). 

T343.4— Elimination  of  Duplication 
With  State  and  Local  Procedures.  (40 
CFR  1506.2). 

T343.5— Federal  and  Federal-State 
Agencies  With  Legal  Jurisdiction  or 
Special  Expertise.  (40  CFR  1503.1).  See 
section  63  for  the  Council  on 
Environmental  Quality's  list  of  agencies 
with  jurisdiction  by  law  or  special 
expertise.  See  section  63.1  for  addresses 
and  recommended  document 
distribution. 

43.6— Limitations  on  Actions  During 
the  Environmental  Analysis  and 
Documentation  Process.  (40  CFR  1506.1). 

44— RESPONSIBILITIES  WHEN 
APPLICANTS  AND  CONTRACTORS 
ARE  INVOLVED.  (40  CFR  1506.5).  The 
responsible  official  may  require  project 
proponents  to  provide  data  and 
documentation  for  consideration  and 
use  in  preparing  an  environmental 
impact  statement  (EIS).  When  a 
contractor  is  to  prepare  an  EIS,  limit  the 
contractor's  activities  to  those  of  the 
interdisciplinary  team  (sec.  06,  ex.  3) 
participating  in  the  National 
Environmental  Policy  Act  process. 
Applicants  or  contractors  may  be 
required  to  conduct  studies  to  determine 
the  impact  of  the  proposed  action  on  the 
human  environment.  (Sec.  65.14). 

45— TIERING  AND  ADOPTING  OTHER 
ENVIRONMENTAL  IMPACT 
STATEMENTS 

45.1— Tiering.  (40  CFR  1502.20).  Tiered 
documents  may  refer  to  the  evaluation 
of  the  no  action  alternative  in  a  broad 
program  document.  However,  a  decision 
on  site-specific  actions  must  consider 
the  no  action  alternative  appropriate  to 
that  decision. 

45.2 — Adoption.  Use  adoption 
procedures,  when  applicable,  to  avoid 
duplication  of  effort  (40  CFR  1506.3). 

4&— DETERMINING  LEAD  AND 
COOPER  A  TING  A  GENCIES 

46. 1— Lead  Agency  (40  CFR  1501 .5, 
1501.6. 1501.7, 1503.1.  and  1508.16).  If  the 
Forest  Service  requests  the  Council  on 
Environmental  Quality  to  determine 
which  Federal  agency  shall  be  the  lead 
agency,  send  this  request  to  the  Director 
of  Environmental  Coordination  in 
Washington.  DC.  for  processing.  Where 
National  Forest  System  lands  are 
involved,  the  Forest  Service  shall  exert  a 
strong  role  in  the  preparation  of 
environmental  documents.  If  the  Forest 
Service  is  the  lead  agency.  prompUy 
request,  in  writing,  that  all  other  Federal 


agencies  with  jurisdiction  by  law  or 
special  expertise  become  cooperating 
agencies. 

46.2— Cooperating  With  Other 
Agencies.  (40  CFR  1501.6. 1503.2. 1503.3. 
and  1508.5).  When  National  Forest 
System  lands  are  involved  and  the 
Forest  Service  is  not  the  lead  agency, 
the  responsible  official  shall  request  that 
the  Forest  Service  be  a  cooperating 
agency  in  scoping,  environmental 
analysis,  and  documentation.  The  Forest 
Service  may  also  be  a  cooperatmg  or 
lead  agency  when  State  and  private 
forest  lands  are  involved. 

If  the  Forest  Service  is  asked  to  be  a 
cooperating  agency  and  other  program 
commitments  preclude  being  able  to 
become  involved,  the  responsible 
official  shall  prepare  a  reply  to  this 
effect.  Send  two  copies  of  this  reply  to 
the  Director  of  Environmental 
Coordination  in  Washington.  D.C..  for 
transmittal  to  the  Council  on 
Environmental  Quality. 

47—DOCUMENTA  TION  OF 
DECISIONS 

47.1 — Decision.  Follow  the 
instructions  in  exhibit  1  on  timing  of  a 
decision  with  other  conditions  that  must 
be  met  for  environmental  impact 
statements. 

Exhibit  1— Sec,  47,1 

(Conditions  lor  Decision ') 


If  an  BS  a  required  tor. 


These  corxJilions  must  be 
met  pnor  to  a  decision 


Land  and  Resource  Man- 
agement Plans  for  umts  of 
the  National  Forest  System 
(36  CFR  £19) 
A    That  do  not  involve 
RARE  II  Funttor  Plan- 
ning areas 


B  That  *  involve 
RARE  II  Fuirter  Plan- 
ning areas 


II  Plans  (other  than  land 
management  plans),  ad 
versely  affecting  the  exist- 
ing wilderness  character  of 
RARE  II  Further  Planning 
areas 


111  Land  rranagoment  or 
other  plans,  programs,  or 
protects  affecting  areas  in- 
volved in  pending  legisla- 
tion tO'  wilderness  desig- 
nation in  which  »ther  the 
House  or  Senate  fias 
passed  a  t>il!  to  designate 
all  or  any  portion  of  an 
inventoried  roadless  area 
for  wilderness  or  for  wilder- 
ness study 


30  days  have  elapsed 
since  the  notice  of  avail 
ability  of  the  draft  EIS  was 
published  m  the  Feoebal 
Register  p*  FPA 
A  final  EIS  that  'esponds 
10  commenis  on  the  draft 
EIS  has  bee^  prepared 

90  days  have  elapsed 
since  the  notice  of  avail 
ability  ol  the  draft  EIS  was 
published  in  the  Fedebal 
BeqiSteb  by  EPA 

A  final  EIS  tf»at  responds 
to  comments  on  the  draft 
EiS  has  been  prepared 

60  days  have  elapsed 
since  the  notice  of  avail- 
ability of  the  draft  EIS  was 
potjiishod  in  \t\e  Feoebal 
Register  by  EPA 

A  final  EIS  that  responds 
to  comments  on  ttie  draft 
EIS  has  tieen  prepared 

60  days  have  elaosed 
since  the  notice  of  avail 
ability  of  the  draft  EIS  was 
published  in  the  Federal 
Register  by  EPA 

A  final  EIS  tt>at  responds 
to  comments  on  tf>e  drat; 
EiS  has  been  prepared 
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Exhibit  1— Sec  47  1— Continued 
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47.11 — Rf'f  itrif  iif  Dhi  I:,:,!!!.  A  reronJ 
of  decisiun  is  a  st*pamte.  cum.ise 
document  st;itini;  the  dt'i;ision  of  thi; 
responsible  official.  It  must  ini  liule  the 
official's  n.imp.  location,  iidministnitive 
unit,  and  a  statement  indicating  whether 
or  not  the  decision  is  sulijoi  t  !o  appeal. 
It  must  also  meet  the  requirements  of 
the  Council  on  Environmental  Qu.dity 
regulations  at  40  CFR  1502.2. 

The  responsible  official  signs  and 
dates  the  record  of  decision.  For 
decisions  subject  to  appeal,  the  date  of 
decision  is  usually  the  date  that  the 
official  transmits  the  record  of  decision 
and  the  final  environmental  impact 
statement  (EIS)  to  the  Environmental 
Protection  Agency  and  makes  if 
available  to  the  public. 

For  decisions  not  subject  to  .ippeal. 
the  responsible  offici.d  must  sign.  date, 
and  distribute  the  record  of  decision  no 
sooner  than  30  days  after  the  notice  of 
availability  of  the  final  EIS  is  published 
in  the  Federal  Register.  Follow  the  \ 

Federal  Register  requirements  in  section  ' 
67.  Distribute  the  record  of  derision  in 
the  same  manner  as  the  final  EIS. 

When  an  EIS  identifies  joint  lead 
agencies,  the  responsible  official  from 
each  agency  shall  sign  and  date  the 
record  of  decision  for  those  actions 
within  the  authority  of  each.  Each 
responsible  official  may  prepare 
separate  records  of  decision.  See  exhibit 
1  for  a  record  of  decision. 

When  the  Chief  or  Secretar\'  is  the 
responsible  official,  the  appropriate  field 
unit  prepares  the  record  of  decision  with 
assistance  from  the  Washington  Office 
Environmental  Coordination  Staff.  The. 
Washington  Office  Environmental 
Coordination  staff  coordinates  the 
review  and  signing  of  the  record  of 
decision,  involving  the  appropriate 


Washington  Ofrice  staff  unit(s|,  Deputy 
Chi.!f,  Chief,  or  Secretary,  as  necessary. 

Exhibit  1— Sec.  47.11   4 

Record  of  Decision 

RFCORD  OF  DECISION 

rSD.A  Forest  Service 

Road  Access  and  Bulk  Sampling  at  the 
U.S.  B«)ra\  Quartz  Mill  Molybdenum 
Claim.s 

Tongass  National  Forest.  Alaska 

Final  Environmental  Impact  Statement 

Based  on  the  analysis  in  the  Final 
Environmental  Impact  Statement  for 
mad  access  and  bulk  sampling  at  the 
U.S.  Borax  Quartz  Hill  molybdenum 
claims,  it  is  my  decision  to  adopt  an 
alternative  which  is  a  modification  of 
several  alternatives  under 
consideration.  The  selected  alternative 
will  allow  bulk  sampling  and  surface 
access  via  the  Blossom  River  Route  with 
the  following  stipulations:  (1)  Trailings 
disposal  will  not  be  authorized  in 
Wilson  Arm/Smeaton  Bay  (2)  A 
continuous  surface  access  road  from  the 
mine  to  Boca  de  Quadra  will  not  be 
permitted.  However,  a  combination 
tunnel-pipeline  may  be  permitted  for 
tailings  disposal  purposes.  A  detailed 
discussion  on  tailings  dispos/l  and 
associated  impacts  will  be  included  in 
the  mine  development  EIS.  (3)  The  bulk 
sample  access  road  must  be  constructed 
substantially  within  the  design  prism  for 
the  future  mine  development  road  to 
reduce  overall  impacts  of  a  bulk 
sampling  access  road  and  a  potential 
mine  development  road.  Minor 
deviations  may  be  permitted  by  the 
Forest  Supervisor.  Drainage  or  other 
structures,  except  temporary  bridges, 
shall  be  designed  and  constructed  in  a 
way  to  permit  their  incorporation  in  a 
mine  development  road.  Thr  Forest 
Supervisor  may  require  that  sections  of 
the  bulk  sampling  road  be  constructed 
initially  to  design  specifications  suitable 
for  a  mine  development  road. 
Appropriate  means  will  be  taken  to 
avoid  or  minimize  environmental  harm 
and  to  assure,  to  the  maximum  extent 
feasible,  compatibility  with  the  Misty 
Fjords  National  Monument. 

This  alternative  envisions  the  removal 
of  approximately  1.000  tons  of  material 
by  helicopter  for  further  tests,  such  as 
grindability.  Approximately  5,0(X)  tons  of 
bulk  sample  will  be  mined  and  removed. 

The  alternatives  considered  included: 
(1)  no  action,  (2)  bulk  sampling  with 
surface  access  via  the  proposed  Blossom 
River  routes.  (3)  bulk  sampling  with 
surface  access  via  the  alternative  Keta 
River  route,  (4)  bulk  sampling  and 
surface  access  via  the  Blossom  Rivei 


route  with  a  stipulation  that  tailings  will 
not  be  authorized  in  Wilson  Arni^ 
Smeaton  B.  y.  (.">)  bulk  sampling  with 
surface  access  via  the  Blossom  River 
route  with  removal  of  some  or  all  of  the 
bulk  sampli  by  helicopter  if  the 
Company  d<.'sires,  (6)  bulk  sampling  with 
surfai  e  access  via  the  Keta  River  route 
with  removal  of  some  or  all  of  the  bulk 
sample  by  helicopter  if  the  Company 
desires,  and  (7)  removal  of  the  bulk 
.sample  by  helicopter  with  no  surfai  e 
access  road  permitted. 

Section  503  of  the  Alaskan  National 
Interest  Lands  Conservation  Act 
requires  an  evaluation  of  the  likelihood 
of  each  alternative  being  used  as  a  mine 
development  road.  Construction  of  an 
access  road  for  bulk  sampling  along  tht,> 
Keta  alignment  would  less  bkely  be 
used  for  mine  development.  It  is  a  prime 
concern  expressed  in  the  legislation  that 
the  hulk  sample  access  road  be  one  that 
can  be  utilized  in  the  eventual  mine 
diivelopment  phase.  Therefore,  it  is  my 
desire  to  select  a  single  surface  access 
route  which  is  most  likely  to  be  suitable 
for  both  bulk  sampling  and  potential 
long-term  mine  development.  A  single 
surface  access  road  will  significantly 
reduce  overall,  long-term  impact.  Based 
on  the  Mining  Development  Concepts 
Analysis  Document  and  the  analysis  in 
the  EIS,  the  selected  alternative  is 
considered  more  suitable  for  use  as  a 
mine  development  access  route 
primarily  because  of  (1)  more  favorable 
safety  factors  (snow  avalanches  and  air 
and  water  transportation);  (2)  more 
options  for  town  sites,  which  is  an 
important  factor  for  employees  and 
family  morale;  (3)  a  shorter  and  more 
protected  marine  transportation  to  both 
Ketchikan  and  points  south;  (4)  more 
efficient  arrangement  of  mine  site 
facilities  including  mill  site  and  material 
handling:  (5)  long-term  economic 
advantages  from  mine  development  with 
a  roadway  in  Blossom  River  drainage  as 
compared  to  Keta  River  roadway. 

Furthermore,  I  have  determined  that 
implementation  of  the  selected 
alternative  will  not  cause  an 
unreasonable  risk  of  significant 
irreparable  damage  to  the  habitats  of 
the  viable  populations  of  fish 
management  indicator  species  and  the 
continyed  productivity  of  such  habitats. 
The  alternative  selected  provides 
adequate  mitigation  to  avoid 
environmental  harm.  A  monitoring 
program  is  described  in  the  Final 
Environmental  Impact  Statement. 

The  Final  Environmental  Impact 
Statement  also  incorporates  by 
references  and  discussion  the 
environmental  assessment  approved  by 
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the  Forest  Supervisor  on  April  17, 1981. 
for  1980-83  operating  plan  amendments. 

Alternatives  1  and  7  are 
environmentally  preferable. 

The  decision  will  be  implemented  no 
sooner  than  August  23, 1985. 

This  decision  is  subject  to  appeal  in 
accordance  with  the  provisions  of  36 
CFR  211.18. 


Date 


R.  Max  Peterson, 

Chief. 

47.12 — Distribution  of  Records  of 
Decision.  Distribute  the  record  of 
decision  to  those  who  have  asked  for  it 
and  to  those  who  are  sent  a  final 
environmental  impact  statement  (EIS). 
In  addition,  the  public  may  be  notified 
as  indicated  in  40  CFR  1506.6. 

CHAPTER  50— IMPLEMENTATION  AND 
MONITORING 


Contents 

51  IMPLEMENTING  DECISIONS  BASED 
ON  ENVIRONMENTAL  ASSESSMENTS 

51.1  Implementation 

51.2  Limitations  on  Implementation 

51.21  Unprecedented  Actions  or  Actions 
Similar  to  Those  That  Normally  Require 
an  Environmental  Impact  Statement 

51.22  Actions  Involving  Floodplains  and 
Wetlands 

52  IMPl  JJVIENTING  DECISIONS  BASED 
ON  ENVIRONMENTAL  IMPACT 
STATEMENTS 

53  MONITORING 

CHAPTER  50— IMPLEMENTATION 
AND  MONITORING 

51— IMPLEMENTING  DECISIONS 
BASED  ON  ENVIRONMENTAL 
ASSESSMENTS 

51. 1 — Implementation. 
Implementation  of  decisions  that  do  not 
have  effects  of  national  concern  (sec. 
33.3)  or  involve  floodplains  and 
wetlands  (sec.  51.22)  may  take  place 
immediately  after  signing  and  dating  of 
the  decision  notice.  Implementation 
includes  responding  to  requirements  for 
mitigation  or  monitoring  in  the 
environmental  assessment  or  decision 
notice. 
51.2 — Limitations  on  Implementation 
51.21 — Unprecedented  Actions  or 
Actions  Similar  to  Those  That  Normally 
Require  an  Environmental  Impact 
Statement  (40  CFR  1501.4(e)(2)).  When  a 
,  proposed  action  fs  similar  to  one  that 
normally  requires  an  environmental 
impact  statement  (EIS)  or  when  the 


nature  of  a  proposed  action  is  without 
precedent,  do  not  implement  the 
decision  until  after  the  decision  notice 
and  a  finding  of  no  significant  impact 
have  been  available  for  public  review 
for  30  days. 

In  addition,  to  be  in  compliance  with 
E.G.  12372  and  the  NEPA  process,  send 
copies  to  the  State  Single  Points  of 
Contact  or,  in  cases  where  a  State  has 
elected  not  to  establish  a  Single  Point  of 
Contact,  to  the  State  officiaUs)  involved. 

At  the  end  of  the  30-day  period, 
consider  public  comment  and  implement 
the  decision,  or  publish  a  notice  of  intent 
to  prepare  an  EIS. 

51.22 — Actions  Involving  Floodplains 
and  Wetlands.  For  actions  involving 
floodplains  and  wetlands,  do  not 
implement  decisions  until  30  days  after 
the  decision  notice  has  been  signed  and 
dated.  This  delay  allows  a  reasonable 
period  of  public  review  as  required  by 
Executive  Order  11988  and  Executive 
Order  11990. 

52— IMPLEMENTING  DECISIONS 
BASED  ON  ENVIRONMENTAL 
IMPACT  STATEMENTS.  Be  sure  that 
the  conditions  listed  in  exhibit  1  are  met 
before  implementation  of  the  decision  if 
an  environmental  impact  statement 
(EIS)  is  prepared.  Commitments  for 
mitigation  efforts  or  monitoring 
activities  included  in  the  final  EIS  and 
record  of  decision  also  must  be  met. 

Exhibit  1— Sec.  52 

[Conditions  lof  Deasion  and  Implementation  '  1 


If  an  EIS  is  required  (or 


I  Larxl  and  Resource  Man- 
agement Plans  (or  units 
of    the    National    Forest 
System    (36    CFR    219) 
A  That  do  nol  innolve 
RARE      H      Furthar 
Planning  areas. 


B  That  do  involve 
RARE  II  Further 
Pfanryng  areas 


These  conditions  must  be  mel 
pnor  to  implementation: 


1  30  days  have  elapsed  since 
the  date  of  publication  of  the 
rKJtice  of  availability  of  tf>e 
final  EIS  in  the  Federal 
Register  by  EPA.  fTfia 
record  of  decision  normally 
accompanies  the  (tnai  EIS.) 

1  30  days  have  elapsed  since 
the  date  o(  publication  of  the 
notice  of  availability  of  tf>e 
final  EIS  in  the  Federai 
Register  by  EPA 

2.  90  days  while  Congress  is  in 
session  have  elapsed  since 
the  date  of  publication  ol  the 
notice  o(  availability  o(  tt>e 
final  EIS  in  the  Federal 
Register 

3  An  extension  ol  time  has  not 
been  requested  t>y  the  ap- 
propriate congressional  com- 
mittee chairman 

4  The  WO  has  notified  the 
responsible  official  that  con- 
dition 3  at>ove  has  been  met 


Exhibit  1— Sec.  52— Continued 

(Conditions  for  Decision  and  Implementation  ' ) 


H  an  EIS  IS  required  for 


These  conMions  must  be  met 
pnoc  to  mplementalion 


N.  Plans  (other  than  land 
management  plans),  ad- 
versely affecting  the  ex- 
isting wildemess  charac- 
ter of  RARE  II  Further 
Planning  areas 


Ml  Land  management  or 
other  plans,  programs,  or 
protect*  affecting  areas 
involved  in  pending  leg- 
islation for  wildamets 
desigr^tton  m  which 
either  the  House  or 
Senate  has  passed  a  bin 
to  designate  all  or  any 
portion  of  an  inventoried 
roadless  area  lor  wiMar- 
nesa  or  (or  wilderness 
study 

IV  Other  plans,  programs 
or  protects  sub^ecx  to 
appeal  ((or  example.  36 
CFR  21 1.18) 

V  Actions  nol  subiect  to 
appeal,  (or  example. 
State  and  Pnvate  Forest- 
ry and  Research  pro- 
grams, etc. 


1  30  days  have  elapsed  since 
|he  date  ol  putiiication  ol  ttie 

/notice  of  availatxMy  of  the 
fmal  EIS  m  the  Federal 
Register  by  EPA. 

2  90  days  while  Congress  is  m 
session  have  elapeed  sirKe 
the  date  of  put>lication  o(  the 
notice  of  availability  of  the 
fmal  EIS  m  tfie  Federal 
Register. 

3  An  exlarwon  of  time  has  not 
been  requested  by  the  ap- 
propnate  congressional  com- 
mittee cf^airman 

4  The  WO  has  notified  the 
responsible  official  Ifwl  con- 
dition 3  above  has  been  mel 

1  30  days  have  elapsed  smce 
the  dale  of  pubhcalion  of  the 
notice  of  availability  of  the 
(inal  EIS  m  the  Federal 
Register  by  EPA. 


1  30  days  have  elapsed  since 
the  date  ol  pubbcation  of  the 
notice  of  availability  of  the 
(mai  EIS  m  the  Feoeiml 
Register  by  EPA 


•  For  conditions  that   must   be  met   pnor   to  making  a 
decision,  see  exhibit  1.  section  47  1 

53— MONITORING.  (40  CFR  1505.3). 
Monitor  actions  to  ensure  that: 

1.  Environmental  safeguards  are 
executed  according  to  plan. 

2.  Necessary  adjustments  are  made  to 
achieve  desired  results. 

3.  Anticipated  results  are  achieved. 

CHAPTER  60— REFERENCES 

Contents 

61  ENVIRONMENTAL  FACTORS 

61.1  Physical  Factors 

61.2  Biological  Factors 

61.3  Economic  Factors 

61.4  Social  Factors 

62  INDEXING  STANDARDS 
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62.3  Conventional  Practices 
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62.5  References 

63  UST  OF  FEDERAL  AGENCIES  AND 
FEDERAL-STATE  AGENCIES  WITH 
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EXPERTISE  ON  ENVIRONMENTAL 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  10  and  157 

I CGO  77-0841  ^ 

Licensing  of  Pilots;  Manning  of 
Vessels— Pilots 

agency:  Coast  Guard.  DOT 
action:  Final  rule. 


summary:  The  CoH,<!t  Guard  is  amending 
the  reguldtions  concerning  the  licensing 
of  pilots  and  the  manning  of  vessels — 
pilots.  This  rule:  (1)  Establishes  the 
minimum  age  requirement  at  21  years. 
(2)  requires  pilots  to  have  an  annual 
physical  examination.  (3)  changes  the 
experience  requirement  for  a  tonnage 
endorsement  of  "any  gross  Ions".  (4) 
requires  pilols  to  maintain  knowledge  of 
the  routes  on  their  license,  and  (5) 
maintains  the  authority  of  the  Coast 
Guard  to  establish  limitations  on 
licenses.  This  action  implements  the 
Port  and  Tanker  Safety  Ad's 
amendment  to  the  statute  authorizing 
the  Coast  Gu^rd  to  license  pilots  and 
conforms  the  pilot  licensing  regulations 
wilh  the  statute.  This  rule  also  amends 
the  regulations  by  authorizing  masttrs, 
mates,  or  operators  to  serve  as  pilots  on 
those  non-self  propelled  vessels  of  not 
more  than  10.000  gross  tons  (not  20.000 
gross  tons  as  proposed)  cairyinv;  cargoes 
subject  to  the  provisions  of  46  U.S.C. 
3702  (tank  barges).  In  a  separate  action, 
the  Coast  Giiard  is  proposing  several 
other  amendments  to  the  regulations 
dealing  with  the  licensing  of  pilols  and 
the  manning  of  vessels  (CGD  84-06(J). 
They  are  closely  related  to  matters 
contained  in  this  rule;  however,  they  are 
not  within  the  scope  of  this  rule  and 
therefore  they  require  a  separate  notice 
of  proposed  rulemaking.  Those  proposed 
amendments  concern;  (1)  The  piloting  of 
vessels  of  more  than  50.000  gross  tons. 

(2)  the  authorization  of  licensed 
individuals  to  serve  as  pilot  on  self- 
propelled  vessels  up  to  1.600  gross  tons. 

(3)  a  di  finition  of  "coastwise  seagoing 
vessel'  for  pilotage  purposes.  (4)  a 
definition  of  "pilotage  waters."  (5)  the 
requirement  for  pilots  on  Great  lakes 
vessels,  and  (6)  allowing  a  written  test 
alternative  to  the  chart  sketch  for  a  first 
class  pilots  license  restricted  to  tug  and 
barge  only. 

EFFECTIVE  DATE:  (ulv  24    1985 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  |ohn  ).  Ilarlke.  Office  of  Merchant 
Marine  Safety  (G-MVP/12).  Room  1210. 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street.  SVV..  Washington  DC. 
20593  (202)  426-2985. 


SUPPLEMENTARY  INFORMATION:  On 
November  28.  1980  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  (45  FR  79258).  The  comment 
period  ended  Febri^ary  26. 1981.  Two 
hundred  and  eleven  written  comments 
were  received,  and  public  hearings  were 
held  at  the  following  locations: 
Cleveland.  Ohio  on  1-14-81: 
Washington.  DC.  on  1-27-81;  New 
Orleans.  Louisiana  on  2-3-31.  and  in 
San  Francisco.  California  on  2-10-81. 
Based  on  the  written  and  oral  comments 
received,  the  proposal  regarding  the 
licensing  of  pilots  was  modified  and  was 
republished  as  a  Supplemental  Notice  of 
Proposed  Rulemaking  (48  FR  ;}912)  on 
January  27.  1983.  which  included 
significant  changes  to  the  original  notice 
and  also  incorporated  proposals 
regarding  the  Manning  of  Vessels — 
Pilols.  The  comment  period  ended  April 
27.  1983;  however,  on  May  9.  1903.  a 
Notice  of  Public  Flearings;  Reopening 
and  Extension  of  Comment  Period  was 
published  in  the  Federal  Register  (46  FR 
20770)  extending  the  comment  to  )uly  15. 
1983.  and  identifying  the  dates  and 
locations  of  three  public  hearings.  On 
June  30.  1983.  a  Supplemental  Notice  of 
Additional  Public  Hearing  and 
Extension  of  Comment  Period  was 
published  in  the  federal  Register  (48  FR 
3vn52)  extending  the  commenl  period  to 
July  20.  1983  and  identifying  the  date 
and  location  of  a  fourth  public  hearing. 
On  Ortober  13. 1983.  a  Notice  of 
Reopening  and  Extension  of  Comment 
Pfrjod  was  published  in  the  Federal 
Register  (48  FR  46556)  reopening  and 
extending  the  comment  period  to 
November  28.  1983.  The  purpose  of  this 
last  reopening  and  extension  of  the 
comment  period  was  to  gi\  e  notice  and 
an  opportunity  to  comment  to  interested 
persons  regarding  summary  barge 
movement  and  pilotage  cost  data  which 
the  Coast  Guard  requested  The 
American  Waterways  Operators.  Inc.  to 
provide,  but  which  was  received  by  the 
Coast  Guard  after  the  close  of  the 
comment  period.  A  lotal  of  five  hundred 
and  thirty  one  written  comments  were 
received,  and  public  heaiinj;-;  were  held 
at  the  following  locations:  liclle  Chase. 
Louisiana  on  6-8-83:  .New  York.  New 
York  on  6-14-83;  St.  Louis.  Missouri  on 
6-29-83:  and  Savannah.  Cieorgia  on  7-6- 
83.  Comments  were  directed  to  the 
following  issues:  (1)  The  annual  physical 
examination  requirements.  (2)  the 
experience  requirement  for  a  tonnage 
endorsemt  nl  of  any  gross  tons.  (3)  the 
requirement  for  recency  of  service  over 
the  routes.  (4)  the  requirement  for  chart 
sketches  of  only  a  portion  or  portions  of 
an  applicant's  route.  (5)  the  elimination 
of  the  prefix  words  "first  class  '  in  the 
name  first  class  pilot.  (6)  the  concept  of 


ship's  officers  serving  as  pilot  on  those 
non-self-propelled  vessels  carrying 
cargoes  subject  to  the  provisions  of  46 
U  S  C.  3702  (tank  barges),  and  (7)  how- 
large  a  vessel  a  ship's  officer  should  be 
allowed  to  pilot  without  meeting  all  the 
requirements  for  a  first  class  pilot 
license  endorsement. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  rule  are:  Mr.  John  J.  Hartke. 
Project  Manager.  Office  of  Merchant 
Marine  Safety,  and  Lieutenant 
Commanders  William  B.  Short  and 
Ronald  C.  Zubel.  Project  Attorneys, 
Office  of  the  Chief  Counsel. 

Discussion  of  Comments 

7.  Lf censing  of  Pilots 

It  is  a  statutory  requirement  that  a 
pilot  must  have  an  annual  physical 
examination.  The  supplemental  notice 
proposed  that  the  document  indicating 
8ui:ces.sful  completion  of  the  physical  be 
filed  with  the  Officer  in  Charge.  Marine 
Inspection  (OCMl).  hut  waived  this 
requirement  for  those  pilots  who  are 
required  by  their  pilot  association  or 
employer  to  fake  an  annual  physical 
exam  and  are  required  to  report  the 
results  of  that  annual  physical  to  their 
pilot  association  or  employer. 

Several  commenters  stated  that  an 
annual  physical  examination  was  rot 
necessary  and  that  a  physical  exam 
every  fivti  years  was  adequate  and  less 
ccstly.  As  the  annual  physical 
examination  is  a  statutory  requirement, 
the  Coast  Guard  has  no  authority  to 
change  the  requirement  to  every  five 
years. 

Some  commenters  stated  that  the 
physical  ex:imination  reporting 
requiremf  nts  contained  in  the  proposal 
pl.iced  a  burden  and  responsibility  on 
the  employer  rather  than  the  indivi  luul 
where  it  belongs.  The  Coast  Guard  has 
reviewed  the  proposed  physical  e>  .im 
reporting  requirementn  and  has  de.ided 
to  eliminate  the  reporting  requirements. 
Public  Law  9B-557  amended  46  U.S.C. 
7101(e)(3)  by  requiring  that  an  individual 
may  be  issued  a  pilot's  license  only  if 
the  applicant  has  a  thorough  physical 
exaniinaiion  each  year  while  holding  the 
license,  except  that  this  requirement 
does  not  apply  to  an  individual  who  will 
serve  is  a  pilot  only  on  a  vessel  of  less 
than  1  .'XK)  gross  tons.  This  exception  to 
the  annual  physical  exam  requirement 
applic's  to  individuals  holding  a  pilot's 
license  as  well  as  to  individuals  who 
serve  as  pilots  under  §  157.20-40.  The 
proposed  physical  examination 
requirements  other  than  the  reporting 
requirements  remain  unchangeu.  If  a 
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pilot  has  not  had  ar|  annual  physical 
fxaminalion  within  90  days  prior  to  the 
anniversary  of  the  issuance  of  the 
license,  the  pilot  licrnse  or  endorsement 
held  is  invalid  as  of  the  anniversary 
date  and  the  pilot  may  not  operate 
under  the  authority. of  that  license  or 
endorsement  until  ^  current  physical 
examination  has  bj^en  completed.  These 
same  provisions  likewise  apply  to 
individuals  who  wish  to  serve  as  a  pilot 
under  §  157.20-40.  The  Coast  Guard 
believes  that,  due  tp  the  consequences 
of  acting  as  a  pilot  jm  an  invalid  license, 
few  individuals  wil  fail  to  complete  the 
retiuired  physical  examination.  If  the 
Coast  Cuard  had  niason  to  question  the 
physical  condition  pf  an  individual. 
proof  of  the  annual  physical  would  be 
required. 

Our  initial  proposal  reg<irding  the 
round  trip  rcquirenlpnt  to  obtain  a  pilot's 
license  or  endorsement  was  severely 
criticized.  We  agreed  with  those 
comments  and  revihed  the  requirements 
in  the  Supplom.enlill  Notice  of  Proposed 
Rulem.iking  to  a  rahge  of  12  to  20  round 
trips  for  an  originaj  pilot's  license  and  8 
to  15  for  an  endorsi>ment.  This  latter 
proposal  was  wid(4y  accepted:  however, 
several  commented  suggested  a 
requirement  for  ni.nht  trips  as  a  part  of 
the  round  trip  requirement.  The  Coast 
Guard  agrees  with  the  comments  thai 
traversing  a  route  at  night  provides  a 
different  perspective  and  is  an  important 
consideration  in  becoming  familiar  with 
a  particular  route.  Additionally  most 
OCMl's  are  presenllly  requiring  night 
trips  as  part  of  the  round  trip 
requirement.  The  GoasI  Guard  is 
therefore  including  a  requirement  for 
round  trips  made  during  the  hours  of 
darkness  as  part  of  the  round  trip 
requirement.  There  may  be  isolated 
instances  where  the  night  trip 
requirenien!  cannot  be  completed  durina 
the  houis  of  darkni'ss  because  of  the 
preponderance  of  da>  light  hours.  The 
OCMI  will  take  this  type  of  situation 
into  account  and  may  modify  the  night 
trip  part  of  the  round  trip  requirements 
in  these  limited  circumstances.  These 
instances  are  not  Expected  to  occur  very 
frequently.  | 

Under  present  practice  the  OCMI  sets 
tonnage  limitations  only  on  licenses 
under  1.000  gross  tons.  Persons  with 
sufficient  experience  with  vessels  over 
1.000  gross  tons  are  issued  licenses  for 
"any  gross  Ions."  In  the  supplemental 
notice  the  Coast  Guard  proposed  to 
establish  the  experience  requirement  for 
an  "any  gross  tons  "  endorsement  at 
4.000  gross  tons.  A  number  of 
comm.enters  pointed  out  that  in  at  least 
one  geographic  area,  there  is  not  a 
sufficient  number  of  transits  by  vessels 


of  over  4.000  gross  tons  for  new  pilots  to 
obtain  the  required  number  of  round 
trips  to  qualify  for  the  "any  gross  Ions  ' 
endorsement.  This  could  eventually 
result  in  having  no  pilots  available  to 
pilot  vessels  of  over  4.000  gross  tons  in 
that  area.  Other  commenters  stated  thai 
the  figure  should  remain  at  1.000  gross 
tons  because  raising  it  to  4,000  gross 
tons  does  not  really  address  the  matter 
of  the  larger  vessel.  Upon 
reexamination,  the  Coast  Guard  agrees 
with  these  comments,  and  the 
experience  requirement  for  an  "any 
gross  tons"  endorsement  is  set  at  1,600 
gross  tons  to  conform  to  the 
internationally  accepted  standard  of 
what  size  vessels  are  to  be  considered 
unlimited  tonnage.  In  concert  with 
establishing  the  requirement  for  an  "any 
gross  tons"  endorsement  at  1,600  gross 
tons,  the  Coast  Guard  is  proposing,  in  a 
separate  action,  to  require  special 
experience  to  pilot  vessels  over  50,000 
gross  tons. 

The  Coast  Guard  further  believes  that 
the  concern  of  Congress,  as  to  the  type 
and  size  of  vessels,  can  be  met  by  the 
authority  of  the  Coast  Guard  to  place 
limitations  on  the  licenses  it  issues. 
Under  current  regulations  (46  CFR  10.05- 
39(c))  the  Officer  in  Charge.  Marine 
Inspection,  may  place  limitations  on  a- 
license  based  on  the  experience  of  an 
applicant.  The  procedures  for  having 
limitations  changed  are  located  at  46 
CFR  10.02-15.  The  Coast  Guard  is 
leaving  this  authority  essentially 
unchanged.  It  will  now  be  located  at  46 
CFR  10.07-11. 

In  order  to  obtain  a  tonnage 
endorsement  of  "any  gross  tons"  on  an 
original  license  or  endorsement  as  pilot, 
the  applicant  must  have  experience  on 
vessels  of  1,600  gross  tons  or  over  for 
the  route  authorized.  An  applicant  is 
considered  to  have  sufficient  experience 
if  the  applicant  has  18  months 
experience  as  master,  mate,  j 

quartermaster,  wheelsman,  able 
seaman,  apprentice  pilot,  or  equivalent 
on  vessels  of  1,600  gross  tons  or  over.  In 
addition,  two  thirds  of  the  minimum 
number  of  round  trips  required  for  a 
particular  route  must  be  on  vessels  of 
1.600  gross  tons  or  over.  If  an  applicant 
for  an  original  license  or  endorsement  as 
pilot  doss  not  meet  those  requirements 
the  license  or  endorsement  will  be  for  a 
limited  tonnage  until  the  applicant 
completes  a  number  of  additional  round 
trips,  as  determined  by  the  OCMI,  on 
vessels  of  1.600  gross  tons  or  over. 
Likewise,  unless  an  applicant  for 
additional  routes  has  sufficient 
documented  service  on  vessels  of  over 
1.600  gross  tons  the  OCMI  establishes  a 
tonnage  limitation  on  the  license  or 


endorsement  commensurate  with  the 
applicants  experience  until  the 
applicant  has  sufficient  round  trips  to 
indicate  his  ability  to  pilot  deeper  draft 
vessels  on  the  added  route(s). 

Because  many  applicants  for  pilot 
licenses  have  gained  their  experience  on 
relatively  small  vessels,  such  as  tugs, 
the  Coast  Guard  believes  that  an 
applicant  should  have  some  experience 
on  larger  vessels  before  he  or  she 
receives  an  "any  gross  tons" 
endorsement.  This  experience  would  be 
gained  by  additional  round  trips  on 
larger  vessels,  and  the  number  of  round 
trips  would  depend  on  the  experience  of 
the  applicant.  Such  an  applicant  would 
keep  a  restriction  on  his  license  until  he 
or  she  gains  sufficient  experience  on 
larger  vessels. 

For  example,  if  an  applicant  has  fewer 
than  18  months  experience  as  master, 
mate,  quartermaster,  wheelsman,  able 
seaman,  or  apprentice  pilot,  or 
equivalent,  and/or  less  than  two  thirds 
of  the  required  round  trips  on  vessels  of 
1,600  gross  tons  or  over,  but  does  have 
some  experience  on  vessels  up  to  10,000 
gross  tons,  the  OCMI  may  issue  a 
hmitation  of  up  to  10,000  gross  tons  on 
the  license.  As  the  applicant  gains  more 
experience  in  handling  larger  vessels, 
the  OCMI  may  raise  the  tonnage 
endorsement  commensurate  with  the 
applicant's  experience.  When  the 
applicant  has  acquired  sufficient 
experience,  as  determined  by  the  OCMI, 
the  "any  gross  tons"  enddrsement  will 
be  issued. 

Current  familiarity  with  a  route  is  a 
key  factor  in  pilotage,  and  the  Coast 
Guard  believes  that  there  should  be  a 
requirement  to  maintain  experience.  The 
statute  also  mandates  the  Coast  Guard 
to  require  maintenance  of  knowledge. 

Many  pilot  associations  require  their 
members  to  take  refamiliarization  trips 
if  they  have  been  away  from  a  particular 
route  for  a  period  of  time.  The  Coast 
Guard  believes  that  such  a 
refamiliarization  scheme  is  an 
appropriate  and  cost  effective  means  of 
maintaining  local  knowledge.  However, 
a  number  of  commenters  expressed  the 
view  that  on  Jong  or  extended  routes, 
such  as  the  Great  Lakes  and  some  river 
systems,  it  could  be  impossible  in 
certain  circumstances  to  make  a  round 
trip  over  every  segment  of  the  entire 
route  within  every  three  year  period. 
The  Coast  Guard  agrees  with  those 
comments  and  believes  that  a 
reasonable  solution  to  this  situation 
would  be,  for  those  long  or  extended 
routes,  the  recency  of  service 
requirements  may  be  satisfied  by  the 
pilot  reviewing  the  appropriate  charts, 
coast  pilots,  tide  and  current  charts  and 
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:ables.  local  Notices  to  Mariners  and 
iny  other  materials  which  would  assist 
:he  pilot  to  safely  navigdte  the  particular 
irea  in  question.  The  OCMI  will 
ileterrrine  which  routes  are  to  be 
considered  long  or  extended,  and  the 
pilot  would  certify  to  the  OCMI  at  the 
time  of  license  renewal  that  he  hiis 
reviewed  all  appropriate  materials 
regarding  the  particular  route  in 
question. 

In  iiddition.  commenters  stated  that  it 
would  make  more  sense  to  set  the 
refamiharizat'on  requirement  at  5  years 
rather  than  3  years  in  order  to  coincide 
with  license  renewal.  There  is  probably 
little  difference  in  the  amount  of 
information  retained  after  3  years  and 
that  retained  for  an  additional  2  years. 

The  Coast  Guard  is  therefore  requiring 
that  if  a  pilot  has  not  served  within  60 
months  over  a  particular  route,  that 
person's  license  becomes  invalid  for  that 
route  and  the  pilot  may  not  opera'e  on 
that  route  under  the  authority  of  ftiat 
license  until  the  pilot  has  made  a  re- 
familiarization  round  trip  over  that  route 
or.  for  long  or  extended  routes,  has 
certified  to  the  OCMI  that  he  has 
reviewed  all  relevant  materials 
concerning  that  route.  This  requirement 
would  be  self  enforcing  due  to  the 
consequences  of  acting  as  a  pilot  on  an 
invalid  license. 

For  those  first  class  pilots  who  do  not 
already  do  so.  it  may  be  well  for  the 
pilot  to  maintain  a  log  of  trips  made  over 
routes  that  are  infrequently  traversed. 

In  the  supplemental  notice  the  Coast 
Guard  proposed  to  require  chart 
sketches  of  only  a  portion  or  portions  of 
the  route  desired  by  an  applicant.  A 
number  of  commenters  stated  that  the 
only  way  for  the  Coast  Guard  and  the 
applicant  to  be  certain  that  the  applicant 
has  a  thorough  knowledge  of  the  area  is 
by  the  entire  route  chart  sketch.  In 
addition,  it  was  pointed  out  that  the 
partial  chart  sketch  could  be 
administered  in  two  ways.  The  same 
area  could  be  required  of  all  applicants. 
It  would  not  take  long  before  the  area 
required  would  be  the  only  area  studied 
by  future  applicants.  Alternatively,  the 
areas  required  to  be  sketched  could  be 
selected  at  random  by  the  examining 
official.  This  method  could  be 
considered  unfair  and  controversial.  The 
Coast  Guard  recognizes  the  concerns 
expressed  in  these  comments.  The  Coast 
Guard  does  feel,  however,  that 
sketching  only  portions  of  a  long  or 
extended  route  would  provide 
satisfactory  evidence  of  the  applicant's 
knowledge,  while  minimizing  the  time 
consumed  in  preparing  and  evaluating 
the  chart  sketches.  To  avoid  the  first 
problem,  areas  required  to  be  sketched 
wiH  normally  be  varied.  Random 


selection  should  not  present  instani.es  of 
unfai.'-ness.  so  Ions?  as  there  is  uniformity 
in  the  ex'ent  of  sketching  required  for 
paiticular  routes.  Therefore,  the  final 
rule  contains  the  option,  at  the 
discretion  of  the  OCMI.  of  requiring  an 
applicant  for  a  long  or  extended  route  to 
sketch  only  a  portion  cr  portions  of  the 
extended  route. 

Comments  were  received  regarding 
the  proposal  to  place  a  restriction  of 
"tug  and  barge  combinations"  on  the 
pilot  license  of  an  individual  wno 
obtained  his  experience  in  towmg 
opt-r.i'.ions.  Some  commenlb  stated  that 
if  it  was  important  to  restrict  a  license 
as  to  towing  operations,  then  it  should 
be  equally  important  to  restrict  licenses 
as  to  operations  other  than  lowing. 
Oiher  comments  stat^fd  that  this  was 
really  not  a  problem  and  that  the 
proposed  restriction  should  not  be 
implemented.  The  Coast  Guard  has  no 
e\  idence  that  this  is  a  se'ious  problem 
area,  and  the  proposed  change  is  not 
adopted. 

In  the  supplemental  notice  the  Coast 
Guard  proposed  to  eliminate  the  words 
■first  class"  in  first  class  pilot.  This  was 
proposed  because  the  Fort  and  Tanker 
Safety  Act  raised  the  minimum  age  for  a 
pilots  license  from  19  to  21,  and  the  only 
distinction  between  a  first  class  and 
second  class  pilot  w.is  the  age  at  which 
the  license  could  be  obtained.  As  the 
second  class  pilot's  license  was 
eliminated  by  statute,  the  Coast  Guard 
felt  that  there  was  no  reason  to  continue 
the  distinction.  A  number  of  commenters 
stated  that  the  words  "first  class" 
should  be  retained  because  some  State 
laws  contain  those  words  and  it  would 
be  costly  for  those  States  to  change  their 
statutes.  Because  this  term  is  used  in 
some  States  statutes,  this  proposal  will 
not  be  adopted,  and  the  words  "first 
class"  will  be  retained. 

In  the  past,  the  Coast  Guard  did  not 
place  a  pilotage  endorsement  on  an 
operator  of  uninspected  towing  vessel 
(OUTV)  license.  If  the  requirements  for 
pilotage  were  met,  the  Coast  Guard 
would  issue  a  pilot's  license  rather  then 
endorse  the  OLrrV  license.  The  Coast 
Guard  will  now  commence  endorsing 
the  OUTV  license  for  pilotage  rather 
than  issuing  a  separate  pilot's  license,  as 
this  will  reduce  paperwork  for  both  the 
license  holder  and  the  Coast  Guard. 

Additionally,  as  the  individual 
directing  the  navigation  of  vessels  of 
less  than  1,000  gross  tons  is  not  required 
to  have  a  pilots  license,  the  Coast 
Guard  is  no  longer  issuing  an 
endorsement  as  first  class  pilot  to  a 
master's,  mate's,  or  OUTV  license  for  a 
tonnage  of  less  than  1,000  gross  tons. 


2.  Mantling  of  Vessels — Pilots 

The  majority  of  the  comments 
received  were  with  regard  to  the 
Manning  (jf  Vessels — Pilots  In  the 
SiipjiU^meotrfl  .N'ntice  the  Coast  Guard 
proposed  that  masters,  males,  or 
operators  of  tank  barges  subject  to  46 
use.  3702  could  serve  an  pilots,  subject 
to  certain  limitations  and  addition.d 
requirements,  on  their  lank  barges  up  to 
20.000  gross  tons  Comments  fiom 
individuals  associ^ited  with  the  lowinjj 
industry  gencrnlly  supported  the 
propos.il.  Comments  from  independent 
pilots  and  several  ports  generally 
opposed  the  proposal.  Sever.d 
commenters.  especially  at  the  public 
hearings,  recommended  cut-off  figures 
which  ranged  from  1.000  to  20,000  gross 
tons. 

Comments  in  support  of  the  proposal 
included  the  following- 

(1)  The  towing  industry  has  a  good 
safely  record. 

(2)  Tug  and  barge  uni'..--  handle 
difteitntly  from  self  piopclled  vessels, 
and  mosl  independent  pilots  have  not 
had  experience  on  tug  and  barge  units; 
therefore,  it  is  safer  to  have  the  mjster. 
mate,  or  operator  of  the  tug  direct  the 
navigation  of  the  tug  and  barge  unit 
rather  than  an  independent  pilot. 

(3)  Interpretation  of  the  law  has 
changed. 

(4)  Masters,  mates,  or  operators  have 
operated  their  units  safely  without  pilots 
for  many  years. 

(5)  There  has  been  no  mechanism  for 
masters,  mates,  or  operators  in  the 
lowing  industry  to  obtain  "any  gross 
tons  "  pilots'  licenses  because  the 
tonnage  has  been  restricted  to  the 
tonnage  of  the  tug. 

(0)  Most  towing  companies  have  good 
training  programs,  and  the  company 
would  not  let  an  individual  be  in 
command  of  a  unit  if  he  were  not  fully 
qualified  to  handle  that  parUcular  rig. 

(7)  The  local  knowledge  issue  is 
resolved  by  the  requirement  of  12  round 
trips  contained  in  the  proposal. 

(8)  Tug  and  barge  units  do  and  will 
continue  to  use  independent  pilots  if  and 
when  they  are  needed. 

Comments  opposed  to  the  proposal 
included  the  following: 

(1)  The  content  of  the  proposal  is 
contrary  to  existing  law. 

(2)  It  was  improper  to  expand  the 
original  notice  of  proposed  rulemaking 
by  interjecting  the  Manning  of  Vessels — 
Pilots  package  into  the  supplemental 
notice. 

(3)  The  physical  dimensions  of  lank 
barges  pose  the  same  or  more  serious 
problems  in  narrow  confined  channels 
and  in  ports  for  safe  meeting  and 
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passing!  than  do  self-propelled  vessels, 
so  the  individuals  directing  the 
navigation  of  tank  barges  should  have 
the  same  license  qualification 
requirements  as  first  class  pilots. 

(4)  Masters,  mates,  and  operators 
have  not  proven  the  competence 
necessary  to  serve  as  pilots  because 
they  have  not  passed  the  examinations 
that  first  class  pilots  have  passed. 

(5)  The  mechanism  for  a  master,  mate, 
or  operator  in  the  towing  industry  to 
obtain  an  "any  gross  tons"  pilot's 
license  was  contained  in  the  proposal. 
Therefore,  masters,  mates,  or  operators 
will  now  be  able  to  become  pilots. 

(6)  Independent  pilots  have 
experience  on  tug  and  barge  untis.  Some 
pilot  organizations  obtain  their  pilots 
almost  exclusively  from  the  towing 
industry. 

(7)  The  proposal  is  a  contradiction;  the 
Coast  Guard  is  proposing  to  increase 
qualifications  for  first  class  pilots  on  one 
hand  and  decrease  standards  for  the 
manning  of  tank  bargees  on  the  other 
hand.  ? 

(8)  The  pilotage  costs  and  paperwork 
burden  are  exaggerated. 

One  commenter  specifically 
questioned  the  authority  of  the  Coast 
Guard  to  allow  a  person  to  act  as  pilot, 
without  specific  endorsement,  on 
vessels  over  1.000  gross  tons.  46  U.S.C. 
7101.  which  is  the  Coast  Guard's 
authority  to  establishkeligibility 
requirements  for  the  issuance  of  a 
Federal  pilot's  license,  specifically 
authorized  the  classification  of  licenses 
by  the  tonnage  of  vessels,  the  waters 
operated  on,  and  "other  reasonable 
standards."  Within  this  authority  the 
regulations  establish  the  requirements 
for  acting  as  pilot  of  a  limited  class  and 
tonnage  of  vessels  in  specified  waters. 
The  casualty  data  reviewed  during  this 
rulemaking  indicates  that  the  standards 
in  this  rule  are  a  reasonable  way  to 
meet  the  needs  of  safety  without 
imposing  unnecessary  costs. 

The  Coast  Guard  is  aware  of  the 
provisions  of  46  U.S.C.  7112  regarding 
endorsements,  and  we  have  considered 
methods  to  satisfy  the  requirements  of 
that  section.  The  primary  purpose  of  46 
U.S.C.  7112  was  to  relieve  the  financial 
and  paperwork  burdens  of  having  the 
individual  obtain  and  the  Coast  Guard 
issue  two  separate  licenses.  In  order  to 
satisfy  the  requirements  of  46  U.S.C. 
7112.  the  Coast  Guard  intends  to 
endorse  masters',  mates'  and  operators' 
licenses  with  a  statement  to  the  effect 
that  the  individual  may  serve  as  a  pilot 
under  the  provisions  of  46  CFR  157.20-^0 
provided  the  requirements  of  that 
section  have  been  met.  The  least  costly 
method  of  accomplishing  this 
endorsement  to  both  the  individual  and 


the  Coast  Guard  would  be  to  endorse 
existing  licenses  at  the  time  of  license 
renewal. 

Several  commenters  requested 
clarification  of  the  meaning  of  "the  route 
to  be  traversed"  used  in  §  157.20-40(c) 
of  the  supplemental  proposal.  As  used  in 
that  section,  "the  route  to  be  traversed" 
means  the  navigable  waters  which  the 
vessel  traverses  in  going  from  the  high 
seas  to  its  point  of  destination,  or  the 
reverse  transit.  With  respect  to  ports,  a 
transit  to  any  dock  or  berth  within  a 
particular  complex  of  a  port  satisfies  the 
requirement  to  all  docks  or  berths  in 
that  particular  complex. 

The  Coast  Guard  proposed  raising  the 
existing  self  pilotage  tonnage  limitation 
so  that  masters,  mates,  or  operators  of 
coastwise  tows  could  serve  as  pilots  on 
tank  barges  up  to  20,000  gross  tons, 
subject  to  certain  restrictions  and 
additional  requirements.  That  proposal 
was  based  on-a  recommendation 
submitted  to  the  Coast  Guard  by  the 
Towing  Safety  Advisory  Committee 
(TSAC)  on  August  25, 1981.  Based  on  the 
analysis  discussed  below,  the  final  rule 
affirms  raising  the  self  pilotage 
limitation,  but  changes  the  cut-off 
tonnage  to  10.000  gross  tons. 

The  Coast  Guard  reviewed  its 
casualty  records  for  fiscal  years  1975 
through  1978  and  the  results  of  that 
review  were  contained  in  the 
Supplemental  Notice  of  Proposed 
Rulemaking  published  in  the  Federal 
Register  on  January  27, 1983  (48  FR 
3912).  The  Coast  Guard  has  updated  thit 
review  and  has  analyzed  its  casualty 
records  for  the  fiscal  years  1979  through 
1982.  The  pertinent  points  of  this 
updated  review  are  given  in  the 
following  paragraphs. 

(a)  There  are  approximately  488 
inspected  tank  barges  that  are  capable 
of  being  subject  to  the  46  U.S.C.  8502 
pilotage  requirement  (466  of  less  than 
10,000  gross  tons  and  22  greater  than 
10.000  gross  tons). 

(b)  A  review  of  casualty  records  of  the 
Coast  Guard's  Merchant  Marine 
Investigation  Division  for  the  four  year- 
period  FY  79  through  FY  82  indicates 
that  there  was  a  total  of  520  casualties 
involving  seagoing  tank  barges  that 
resulted  in  collisions,  rammings.  or 
groundings.  Of  these.  91  involved 
instances  where  the  presence  of  a  46 
U.S.C.  8502  Federal  pilot  was  mandated. 
A  Federal  pilot  was  considered 
mandated  by  46  U.S.C.  364  in  only  those 
instances  where  the  voyage  include  a 
passage  on  the  high  seas.  This  review 
was  conducted  based  on  this 
understanding  of  applicability. 
However.  46  U.S.C.  8502  as  amended  by 
Pub.  L.  98-557  makes  it  clear  thart^uch  a 
limited  reading  is  no  longer  intended 


and  a  Federal  pilot  is  now  required  on 
inspected  coastwise  seagoing  vessels, 
not  sailing  on  register,  whenever  they 
are  not  on  the  high  seas.  The  casualty 
analysis  based  on  the  limited 
interpretation  is  still  appropriate, 
however,  because  the  91  casualties 
involved  those  vessels  which  were 
actually  seagoing.  A  barge  whose 
voyage  does  not  include  a  passage 
beyond  the  headlands  could  have  its 
certificates  of  inspection  changed  from 
coastwise  to  rivers,  or  lakes,  bays  or 
sounds,  and  would  then  not  be  required 
under  the  law  to  take  a  pilot. 

(c)(1)  The  primary  cause  of  the  91 
casualties  have  been  broken  down  into 
five  general  categories.  Listed  below  are 
the  causes  and  the  number  of  casualties 
associated  with  each  cause: 

(i)  Improper  towing  procedures — 6 

(ii)  Fault  of  other  vessel — 5 

(iii)  Equipment  failure — 13 

(iv)  Rules  of  the  Road  violations — 1 

(v)  Navigation  and  pilotage 
knowledge — 66 

(2)  In  those  cases  in  which  the  cause 
was  associated  with  navigation  and 
pilotage  knowledge,  the  breakdown  by 
licensed  individual  in  control  of  the 
vessel  was: 

(i)  Operator  of  Uninspected  Towing 
Vessel— 39 

(ii)  First  Class  Pilot— 13 

(iii)  Master  Freight  &  Towing— 5 

(iv)  2nd  Mate— 2 

(v)  3rd  Mate— 3 

(vi)  Master  Inspected  Vessel— 1 

(vii)  No  Record — 3 

(d)  Based  on  our  analysis  of  the 
causes  of  the  casualties,  of  the  66 
casualties  associated  with  navigation 
and  pilotage  knowledge,  the  presence  of 
a  licensed  first  class  pilot  could  possibly 
have  prevented  the  casualty  in  27 
instances,  and  would  probably  have  not 
prevented  the  casualty  in  39  instances. 

(e)  The  damage  caused  by  these  66 
casualties  was  approximately  $2,564,800 
over  the  four  year  period,  or  an  average 
of  $641,200  per  year.  The  damage 
associated  with  the  27  instances  in 
which  a  first  class  pilot  could  possibly 
have  prevented  the  casualty  was 
approximately  $869,400,  or  an  average  of 
$217,350  per  year. 

During  the  preparation  of  the 
supplemental  notice  of  January  27. 1983. 
the  Coast  Guard  requested  The 
American  Waterways  Operations.  Inc. 
(AWO)  to  provide  data  regarding  barge 
movements  and  pilotage  costs  of  its 
member  companies.  Data  was  rec^ved 
from  AWO  which  the  Coast  Guard 
utilized  in  the  supplemental  notice  of 
January  27. 1983.  The  Coast  Guard  again 
requested  AWO  to  provide  updated 
barge  movement  and  pilotage  cost  data. 
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AUO  submitted  summ.trj'  barge 
movement  and  piluta^^e  cost  dtit.i 
obtained  from  its  member  companies  for 
calendar  year  1982.  This  data  was 
receivi?d  after  the  close  of  the  comment 
period  and  because  the  Coast  Guard 
intended  to  make  use  of  the  date 
received  from  AWO.  the  comment 
period  was  reopened  and  extended  to 
November  28.  19U3.  The  data  received 
from  AWO  was  published  in  the  Federa! 
Register  (48  FR  46556)  in  order  to 
provide  notification  and  an  opportunity 
for  interested  persons  to  review  and 
comment  on  the  data.  We  received 
eleven  written  comments  on  the  AWO 
data  published  in  the  Federal  Register. 
The  comments  related  to  barS"' 
movements  and  pilotage  cost  figures  fur 
several  specific  ports.  The  figures 
contained  in  the  comments  do  not  agree 
with  the  AWO  figures;  however,  we  are 
unable  to  relate  the  specific  port  data  to 
the  nationwide  AWO  figures.  As  will  be 
explained  later.  alternati\e  figures  can 
be  developed  based  on  the  data 
submitted  by  these  commenters 

The  Coast  Guard  has  reviewed  the 
updated  bar«e  movement  and  pilotage 
cost  data  submitted  by  AWO  Their 
data  included  four  categories  of  vessel 
movements:  Entry.  Exit.  Intra-port.  and 
Inter-port.  In  order  to  insure  consistency 
in  comparing  costs  and  casualties,  the 
Coast  Guard  did  not  take  into 
consideration  the  AWO  data  included  in 
the  Intra-port  and  Inter-port  categories. 
Using  only  the  Entry  and  Exit  categories, 
barge  movements  made  by  AWO 
member  companies  totaled  9.752.  and 
pilotage  costs  totaled  57,303.740  In  the 
data  submitted  by  AWO.  they  indicated 
that  the  percentage  of  the  industry 
responding  was  40^..  Based  on  the 
indication  that  their  figures  represent 
4i)'o  of  the  industry,  total  industry 
figures  would  be  24.380  barge 
movements  and  S18.259.350  in  pilotage 
costs.  This  extrapolation  is  valid  only  to 
the  extent  that  the  remaining  60"t.  of  the 
industry  had  barge  movements  at  the 


same  general  activity  level  as  the  AWO 
member  companies.  Additionally  an 
adjustment  must  be  made  because  the 
figures  submitted  by  AWO  included 
barge  movements  and  pilotage  costs  for 
all  sizes  of  tank  barges.  As  this  rule 
relieves  only  those  lank  barges  up  to 
10  000  gross  tons,  the  barge  movement 
and  pilotage  cost  figures  relating  to 
those  tank  barges  over  10.000  gross  Ions 
must  be  removed  from  the  total  figures. 
Tank  barges  over  10  0(X)  gross  tons  are 
4\>  of  total  tank  barges  However,  as 
these  larger  barges  make  fewer 
movements  than  the  smaller  ones  (due 
to  longer  voyages  and  load/unload 
ti:ne).  total  movements  have  been 
reduced  by  2%.  As  pilotage  costs  are 
usually  based  on  a  size  factor,  the 
pilotage  cost  figure  has  been  reduced  by 
6''...  Adjusted  total  barge  movement  and 
pilotage  cost  figures  now  become  23.892 
and  $17,163,789  respectively.  Assuming 
that  the  extrapolation  and  adjustments 
are  valid,  an  annual  casualty  rale  of  one 
casualty  per  1.385  barge  movements  can 
be  calculated  (23.892^17.25)  (17.25  is 
the  average  number  of  casualties  per 
year  for  lank  barges  of  less  than  10.000 
GT).  or.  if  only  ci^alties  associated 
with  navigation  and  pilotage  know!edk>t' 
are  considered  one  casualty  per  1.950 
tank  barge  movements  (23.892  -12..r5). 

Additionally,  the  average  pilotage 
(  ost  per  barge  movement  can  be 
i.aiculated  as  S718  (Si 7.163.789 -23.892! 
.'\ccordingly,  as  indicated  earlier,  and 
based  on  the  data  submitted  by  AWO. 
the  provisions  of  this  regulation  would 
have  eliminated  the  requirement  for  the 
towing  industry  to  incur  pilotage  costs 
of  Sl7.163.789  in  1982.  and  will  eliminate 
this  pilotage  requirement,  with  its 
attendant  costs,  for  future  years. 

As  stated  earlier,  with  regard  to  the 
comments  received  in  response  to  the 
AWO  data  published  in  the  Federal 
Register,  alternative  figures  ran  be 
developed  based  on  the  data  submitted 
by  the  commenters.  The  data  submitted 
by  the  commenters  did  not  agree  with 


the  AWO  data.  Some  commenters 
reported  fewer  tank  barge  movements, 
some  reported  a  greater  number  of 
movements.  /Ml  commenters  who 
commented  on  pilotage  costs  indicated 
that  their  average  pilotage  costs  were 
lower  than  the  pilotage  costs  reported 
by  AWO.  Using  the  lowest  average 
pilotage  cost  figure  reported  by  a 
commrr:"  r  for  1982  of  S504.  and  usip« 
the  tank  barge  movement  figure  reporteil 
by  AWO  of  23.892  (contained  in  an 
earlier  paragraph  and  as  adjusted), 
yields  a  total  pilotage  cost  figure  of 
$12,041,568  (23.892  V  $504).  Therefore,  a 
more  accurate  total  pilotage  cost  figure 
for  1982  probably  lies  somewhere 
between  S12.041.568  and  $17,163,789. 

Two  conclusions  can  be  drawn  from 
the  above  data.  First,  having  a  licensed 
first  class  pilot  directing  the  navigation 
of  tug/barge  combinatioiis  would  not 
necessarily  reduce  the  casualty  rale,  in 
the  66  casualties  involving  navigation 
and  piloting  knowledge,  a  licensed  first 
class  pilot  was  controlling  the  tug/barge 
unit  in  13  instances,  a  20f  participation 
rate.  Secondly,  it  would  not  be  cost 
effective  to  require  licensed  first  class 
pilots  at  an  estimated  annual  cost  of 
between  12  and  17  million  dollars  to 
prevent  an  estimated  $217,350  average 
annual  cost  associated  with  the 
casualties  which  a  first  clas.e  pilot  may 
have  been  able  to  prevent. 

The  data  on  the  66  casualties 
associated  with  navigation  and  pilotage 
knowledge  was  analyzed  to  determine 
whether  there  was  any  relationship 
between  the  size  of  the  tank  barge  and 
these  casualties. 

As  can  bo  seen  in  the  following  table 
and  graph,  there  are  three  logical  gross 
tonnage  break  points:  4.000,  9,000,  and 
10.000  gross  tons.  We  have  selected  the 
lO.OiJO  gross  tons  cut-off  figure  because 
there  is  a  sharp  increase  in  the  number 
of  casualties  per  tank  barge  for  tank 
b.irges  greater  than  10  000  gross  tons 
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Seagoing  Tank  Barges— Continued 

Gross  tonnage  range 
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Our  review  of  the  66  casualties 
associated  with  na\igation  and  pilotage    " 
knowledge  indicates  that  tank  barges 
greater  than  10,000  gross  tons  were 
involved  in  casualties  at  a  rate  7  times 
greater  than  those  tank  barges  of  less 
than  10.000  gross  Ions.  Tank  barges 
greater  than  10,000  gross  tons  comprise 
only  4.5%  of  the  tank  barges  yet  they 
were  involved  in  25.8%  of  the  casualties 
associated  with  navigation  and  pilotage 
knowledge.  In  addition,  of  the  27 
casualties  where  a  licensed  first  class 
pilot  could  possibly  have  prevented  the 
casualty.  25.9%  involved  lank  barges 
greater  than  10,000  gross  tons.  With 
regard  to  the  dollar  damage  caused  by 
the  27  casualties  associated  with 
navigation  and  pilotage  knowledge.  45% 
(390,000-869.400)  of  the  damage  was 
caused  by  tank  barges  greater  than 
10.000  gross  tons.  Tank  barges  of  greater 
than  10.000  gross  tons  are  generally 
more  than  450  feet  in  length.  The 
potential  effects  of  a  casualty  involving 
these  larger  barges  is  far  greater  than 
the  smaller  ones.  Larger  tank  barges  are 
generally  involved  in  longer  voyages 
and  are  not  in  and  out  of  ports  as 
frequently  as  the  smaller  barges  and 
consequently  provide  less  opportunity 
for  the  operator  to  acquire  local 
knowledge.  Therefore,  the  Coast  Guard 
considers  it  necessary  that  the 
mdividual  directing  the  navigation  of 
these  larger  vessels  demonstrates  the 
additional  competence  of  possessing  a 
first  class  pilot's  license. 

As  indicated  earlier,  it  is  obviously 
not  cost  effective  to  require  barges  to  be 
under  the  control  of  a  locally  hired  first 
class  pilot,  yet  there  are  statutory 
pilotage  requirements  that  must  be  met. 
in  this  rulemaking  the  Coast  Guard  has 
attempted  to  devise  a  reasonable  means 
of  accommodating  the  Congressional 
concern  that  these  barges  be  navigated 
safely.  By  establishing  a  practical  means 
whereby  the  regularly  employed 
personnel  operating  lowing  vessels  can 
qualify  as  pilots  of  most  tank  barges, 
costs  can  be  minimized.  The  Coast 
Guard  recognizes,  however,  that  the 
additional  experience  required  by  this 
rule  is  not  fully  comparable  to  that 
required  of  applicants  for  a  first  class 
pilot's  license  or  endorsement  and  is 
therefore  restricting  this  alternative  to 
those  barges  having  the  safest  record.  In 
addition  to  having  a  markedly  better 
safety  record,  based  on  the  data 
available,  the  smaller  barges  present 
less  risk  of  serious  consequence  when 
an  accident  does  occur.  The  Coast 
Guard  believes  that  providing  this 
alternative  to  barges  under  10.000  gross 
Ions  will  not  adversely  affect  safety  and 
will  result  in  lowef  costs  for  that  major 


portion  of  the  industry  than  if  required 
to  carry  first  class  pilots.  While  this 
leaves  approximately  4%  of  the  barge 
industry  subject  to  the  requirement  to  be 
under  the  control  of  a  first  class  pilot 
when  in  pilotage  waters,  the  available 
data  provides  no  logical  cut  off  above 
10.000  gross  tons  and  the  Coast  Guard 
has  determined  that  eliminating  the 
requirement  for  a  first  class  pilot  on  all 
tank  barges,  regardless  of  size,  would 
not  be  in  accord  with  the  spirit  and 
intent  of  the  statutory  requirement. 
Evaluation:  The  Coast  Guard  has 
reviewed  this  final  rule  under  Executive 
Order  12291  and  has  determined  that  it 
is  not  a  major  regulation. 

The  original  proposal  was  considered 
a  significant  regulation  under  the  then 
existing  Department  of  Transportation 
guidelines  because  it  was  likely  to  be 
controversial.  The  comments  received 
have  supported  that  conclusion. 
Although  the  proposal  was  modified  in 
response  to  the  comments  received, 
some  controversy  may  remain. 
Accordingly,  the  final  rule  remains 
classified  as  a  significant  regulation.  As 
modified,  it  is  not  expected  to  have  a 
significant  economic  impact.  A 
regulatory  impact  analysis  is  not 
required;  however,  a  final  evaluation 
has  been  prepared  and  has  been 
included  in  the  public  docket.  A  copy  of 
the  final  evaluation  may  be  obtained 
from:  Commandant  (G-CMC/21).  (CGD 
77-084).  U.S.  Coast  Guard.  Washington. 
DC.  20593. 

This  rule  will  not  require  any  major 
expenditures  by  the  maritime  industry, 
consumers.  Federal,  state,  or  local 
governments.  The  statutory  requirement 
for  an  annual  physical  examination  will 
necessitate  an  increase  in  expenditures 
by  the  pilots  in  order  to  pay  for  their 
physical  exams.  These  costs  could  total 
as  much  as  $2,190,000  annually, 
depending  upon  the  number  of 
individuals  who  choose  to  be  pilots 
under  46  CFR  157.20-^0.  The  actual 
increase  in  costs  is  likely  to  be  less 
because  many  pilots  already  take 
annual  physical  examinations  and  it  is 
not  likely  that  all  of  the  individuals  that 
could  qualify  under  46  CFR  157.20-40 
will  do  so. 

The  requirement  that  a  pilot  make  a 
re-familiarization  round  trip  if  the  pilot 
has  not  had  recent  service  over  a  route 
could  cause  the  pilot  to  incur  the 
expenses  of  making  such  a  trip.  These 
expenses  have  been  minimized  in  the 
final  rule  by  allowing  a  chart  and 
publication  review  in  lieu  of  an  actual 
trip,  for  long  or  extended  routes. 
However,  this  re-familiarization  round 
trip  is  required  only  if  the  pilot  has  not 
served  within  60  months  and  the  pilot 


desires  to  retain  or  reinstate 
qualifications  for  that  route.  Because  of 
these  factors  it  is  impractical  to  estimate 
the  possible  costs. 

Additionally,  the  Coast  Guard  has 
reviewed  this  rule  under  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354)  and 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of*small  entities.  The 
proposal  does  not  place  any  additional 
burdens  or  requirements  on  the  affected 
industries,  such  as  pilot  associations, 
shipping  companies,  or  towboat 
companies,  some  of  which  may  qualify 
as  small  entities,  and  in  fact  will  relieve 
some  of  the  present  burdens. 

Many  pilots  are  employees  of  shipping 
or  towing  companies.  Other  pilots  are 
generally  members  of  pilot  associations 
and  have  been  considered  independent 
contractors  in  most  circumstances. 
Usually,  membership  in  a  pilot 
association  is  similar  to  a  form  of 
partnership  in  which  the  pilot  fees  are 
collected  by  the  association  and,  after 
the  expenses  of  the  association  have 
been  paid,  the  balance  remaining  is 
distributed  among  the  member  pilots. 
Therefore  the  Coast  Guard  is  not 
considering  the  individual  pilot  as  a 
small  entity. 

List  of  Subjects 

46  CFR  Part  10 

Seamen.  Marine  safety.  Navigation 
(water).  Passenger  vessels. 

46  CFR  Part  157 

Seamen.  Vessels. 

In  consideration  of  the  foregoing.  Part 
10  and  Part  157  of  Title  46  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  10— LICENSING  OF  OFFICERS 
AND  MOTORBOAT  OPERATORS  AND 
REGISTRATION  OF  STAFF  OFFICERS 

1.  The  authority  citation  for  Part  10  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  7101;  49  CFR  1.46  (bj. 

2.  Section  §10.02-5(b)  is  revised  to 
read  as  follows: 


§  10.02-5 
licenses. 


Requirements  for  original 


(b)  Minimum  age.  Any  person  who 
has  attained  the  age  of  21  years  and  is 
qualified  in  all  other  respects,  is  eligible 
for  a  license,  except  that  a  license  as 
third  mate  or  third  assistant  engineer 
may  be  granted  an  applicant  who  has 
reached  the  age  of  19  years  and  who  is 
qualified  in  all  other  respects,  but  no 
such  license  may  be  raised  in  grade 
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before  the  holder  reaches  the  age  of  21 
years. 


§$  10.05-39.  10.0S-41.  10.05-42,  and  10.0S- 
43    (Removed] 

3  Remove  §§  10.05-39.  10.05-41. 
10.05-42,  10.05-43. 

4.  Add  a  new  subpart  10i)7  to  read  as 
follows:  * 

S«>b(>art  1C  07— Professlonai  Requirements 
for  Pilots  Licenses 

s«- 

10.07-1     Apphcuiion  for  uriginal  license. 

10.07-3     Service  r«K;utrerienfs. 

10.07-5     Endorsement  ti)  riusters',  mdtes'.  or 

operator  of  un  nspected  tcwir.a  vessel 

license  as  first  ridjs  pilnt  o:  the  ddditlon 

of  RoutefH)  !u  d  first  (.lass  piiul  s  license. 
10.07-7     Required  examinations  for  first 

cldss  pilots. 
10  07-9     Physicii!  exami'Mtion  r'r(.;iiireinent8 

for  a  license  it  einktrspment  as  first  class 

pilot. 
10.07-11     Limitations. 
10  07-13    Req'iiremenls  for  naint.iin'ng 

current  knowled^  of  iwaters  to  be 

navigated. 
10  07-15     EvaiLdlion  of  expfrierxe  not  listed. 

Subpart  10.07— Professional 
Requirements  fcr  Pilots  Licer\ses 

i)  10.07-1     Application  for  original  licertae. 

(a)  An  applicant  for  an  origin  il  first 
class  pilots  license  shall  furnish 
discharges,  letters,  or  oiher 
documentary  evidence  certifying: 

(1)  The  name  and  gross  tonnage  of  the 
vessels  the  applicant  has  served  aboard; 

(2)  The  period  of  service: 

(3)  The  dates,  beginning  and  ending 
times,  and  route  description  of  round 
trips  made:  and 

(4)  The  capacity  in  which  the 
applicant  served. 

(b)  Photostatic  copies  of  the 
documents  listed  in  (a)  above  may  be 
accepted  for  filing  with  the  application. 

§  10.07-3    Service  requirements 

(a)  The  minimum  service  required  to 
qualify  -n  applicant  for  an  original 
license  «.s  first  class  pilot  is  predicated 
upon  the  nature  of  the  wafers  for  which 
pilotage  is  desired. 

(1)  General  Routes  (routes  not 
restricted  to  rivers,  canals  and  small 
lakes).  The  applicant  must  have  thirty- 
bix  months'  service  in  the  deck 
department  of  steam  or  motor  vessels 
navigating  on  oceans,  coastwise.  Great 
Lakes,  or  bays,  sounds,  and  lakes  other 
than  the  Great  Lakes,  ds  follows; 

(i)  Eighteen  months  of  the  36  months' 
service  must  be  as  quartermaster, 
wheelsman,  able  seaman,  apprentice 
pilot,  or  in  an  equivalent  capacity, 
standing  regular  watches  at  the  wheel  or 


in  the  pilothouse  as  part  of  routine 
duties. 

(ii)  At  least  12  months  of  the  18 
months'  service  required  in  paragraph 
(a)(l)(ij  of  this  section  must  be  on 
vessels  operating  on  the  class  of  waters 
for  which  pilotage  is  desired. 

(iii)  At  least  three  months  of  the 
required  36  months'  service  must  be 
obtained  within  the  36  months 
immedio  tely  preceding  the  date  of 
application. 

(2)  River  Routes.  The  applicant  must 
have  at  least  36  months'  service  in  the 
deck  department  of  any  vessel  including 
at  least  12  months'  service  on  vessels 
operating  on  the  waters  of  rivers  while 
the  applicant  is  serving  in  the  capacity 
of  quartermaster,  wheelsman, 
apprentice  pilot  or  deckhand  who 
stands  watches  at  the  wheel  as  part  of 
routine  duties.  At  least  three  months  of 
the  required  36  months'  service  must  be 
obtained  within  the  36  months 
immediately  preceding  the  date  of 
application. 

(3)  Canal  and  Small  Lakes  Routes. 
The  applicant  must  have  at  least  24 
months'  service  in  the  deck  department 
of  any  vessel  including  at  least  8 
months'  service  on  vessels  operating  on 
canals  or  waters  of  small  lakes.  At  least 
three  months  of  the  required  service 
must  be  within  the  24  months 
immediately  preceding  the  date  of 
application. 

(b)  In  addition  to  the  service  required 
by  paragraph  (a)  of  this  section,  the 
applicant  shall  furnish  evidence  of 
having  made  a  minimum  number  of 
round  trips  while  serving  as 
quartermaster,  wheelsman,  able 
seam.in,  apprentice  pilot,  or  in  an 
eqivalent  capacity,  standing  regular 
watches  at  the  wheel  or  in  the 
pilothouse  as  part  of  routine  duties,  over 
the  route  for  which  the  applicant  seeks 
the  hcense  as  first  class  pilot.  The 
Officer  in  Charge,  Marine  Inspection 
having  jurisdiction  determines,  within 
the  range  limitations  of  this  paragraph, 
the  number  of  round  trips  required, 
considering  the  geographic  configuration 
of  the  waterway,  the  type  arid  size  of 
vessels  using  the  waterway,  the  known 
hazards  involved,  including  waterway 
obstructions  or  constrictions  such  as 
bridges,  narrow  channels  or  sharp  turns, 
background  lighting  effects,  abundance 
or  absence  of  aids  to  navigation,  and 
other  similar  factors.  The  range  of  round 
trips  for  an  original  license  is  a 
minimum  of  12  round  trips  and  a 
maxim.um  of  20  round  trips.  Unless 
determined  to  be  impracticable  by  the 
OCMI.  25'i.  of  the  round  trips  required 
by  the  OCMI  must  be  made  during  the 
hours  of  darkness. 


(c)  One  of  the  round  trips  required  in 
paragraph  (b)  of  this  section  must  be 
made  over  the  route  within  six  months 
immediately  preceding  the  date  of 
application. 

(d)  A  graduate  of  the  Great  Lakes 
Maritime  Academy  in  the  deck  class 
meets  the  service  requirements  for  a 
license  as  first  class  pilot  on  the  Great 
Lakes  provided  he  or  she  meets  the 
requirement  of  paragraph  (a)(l)(iii). 

(p)  The  period  of  time  spent  by  an 
applicant  successfully  completing  a 
course  of  pilot  training  approved  by  the 
Commandant  may  be  accepted  as  the 
equivalent  of  a  portion  of  the  service 
required  in  paragraph  (a)  of  this  section 
and  round  trips  made  during  this 
training  may  apply  towa.'-d  the  round 
trip  requirements  of  paragraph  (b)  of  this 
section,  but  in  no  case  will  an  app'icant 
fur  a  first  class  pilot's  license  be 
considered  qualified  with  respect  to 
service  without  a  minimum  of  nine 
months  of  shipboard  service.  The 
portion  of  the  service  to  be  accepted  as 
the  equiv  alent  of  the  service  required  in 
paragraph  (a)  and  any  constructive 
credit  allowed  for  round  trips  required 
by  paragraph  (b)  of  this  section  will  be 
id°ntified  at  the  lime  the  Commandant 
approves  the  particular  course. 

§  10.07-5    EfKlorsement  to  master's  mate's 
or  operator  of  uninspected  towing  vessel 
license  as  first  class  pilot  or  the  addition  of 
routeis)  to  a  first  class  pilot's  license. 

(a]  A  master  or  mate,  authorized  to 
serve  on  vessels  of  over  1.000  gross  tons 
an  operator  of  uninspected  towin.g 
vessel,  or  a  first  class  pilot  shall  furnish 
evidence  of  the  following  service  to 
qualify  for  e.xamination  as  a  first  class 
pilot  or  for  the  addition  of  routc(s)  to  an 
existing  first  class  pilot's  license: 

(1)  Three  months'  service  under  the 
authority  of  the  existing  license  within 
the  past  36  months:  and 

(2)  Completion  of  the  number  of  round 
trips  over  the  route  specified  by  the 
Officer  in  Charge,  Marine  Inspection, 
within  the  range  limitations  of  this 
paragraph,  for  the  particular  grade  of 
existing  license  held.  The  range  of  round 
trips  for  an  endorsement  is  a  minimum 
of  6  round  trips  and  a  maximum  of  15 
round  trips.  Unless  determined  to  be 
impracticable  by  the  OCMI,  25%  of  the 
round  trips  required  by  the  OCMI  must 
be  made  during  the  hours  of  darkness. 

(b)  One  nf  the  round  trips  required  in 
paragraph  (a)(2)  of  this  section  must  be 
made  over  the  route  within  six  months 
immediately  preceding  the  date  of 
application. 
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§  10.07-7    Required  examination  for  first 
class  pilots. 

(j)  An  applicant  for  an  original  license 
as  first  class  pilot  isi  required  to  pass  an 
examination  that  includes: 

(1)  Evidencing  knowledge  of  the 
following  subjects: 

(i)  Navigational  Rules  applicable  to 
the  route,  including  regulations  issued 
thereto. 

(ii)  Pilot  rules. 

(iii)  Use  of  tide  arid  current  charts  and 
tables;  knowledge  of  weather,  and 
winds. 

(iv)  Chart  navigation,  use  of  Coast 
Pilot  and  light  lists. 

(v)  Aids  to  navigation,  including  local 
Notice  to  Mariners  systems. 

(vi)  Ship  handling. 

(vii)  Pollution  prevention  and 
abatement. 

(viii)  The  Captain  of  the  Port 
regulations  and  the  Vessel  Traffic 
Service  procedures,  if  applicable,  for  the 
route  desired. 

(ix)  Any  other  subject  the  Officer  in 
Charge,  Marine  Inspection  considers 
necessary  to  establish  the  applicant's 
proficiency;  and 

(2)  Sketching  a  chart  of  the  route  and 
waters  applied  for,  evidencing 
knowledge  of: 

(i)  Recommended  courses; 

(ii)  Distances: 

(iii)  Prominent  aids  to  navigation; 

(iv)  Depths  of  water  in  channels  and 
over  hazardous  shoals;  and 

(v)  Other  important  features  of  the 
route,  such  as  the  character  of  the 
bottom. 

(b)  The  Officer  in  Charge,  Marine 
Inspection,  may  accept  chart  sketching 
of  only  a  portion  or  portions  of  the  route 
for  long  or  extended  routes. 

(c)  An  applicant  for  extension  of  a 
first  class  pilot's  route  or  endorsement 
of  a  master's,  mate's,  or  operator  of 
uninspected  towing  vessel  license  as 
first  class  pilot  is  required  to  pass  an 
examination  as  prescribed  in 
paragraphs  (a)(l)(i),  (ii),  (viii).  (ix).  and 
(2)  of  this  section. 

§  10.07-9    Physical  examination 
requirements  for  a  license  or  endorsement 
as  first  class  pilot. 

(a)  An  applicant  for  an  original  license 
as  first  class  pilot  shall  meet  the 
physical  examination  requirements 
specified  in  §  10.02-5(e)(l)-(3)  and  (7)  of 
this  part.  The  results  of  this  examination 
must  be  recorded  on  Coast  Guard  form 
CG-924  or  equivalent  and  submitted 
with  the  applicati'on. 

(b)  Every  person  holding  a  license  or 
endorsement  as  first  class  pilot  shall 
have  a  thorough  physical  examination 
each  year  while  holding  the  license  or 
endorsement,  except  that  this 


requirement  does  not  apply  to  an 
individual  who  will  serve  as  a  pilot  only 
on  a  vessel  of  less  than  1,600  gross  tons. 

(c)  Each  physical  examination  must  be 
conducted  by  a  licensed  physician. 

(d)  Each  physical  examination  must 
meet  the  requirements  specified  in 
paragraph  (a)  of  this  section,  except  that 
§§  10.02-9f(3)  and  (5)  shall  apply  and 
the  first  class  pilot  must  have 
correctable  vision  to  at  least  20/40  in 
each  eye.  Anyone  whose  uncorrected 
vision  exceeds  20/40  in  each  eye  must 
wear  corrective  lenses  and  carry  spare 
lenses  on  board  a  vessel  while  serving 
under  the  authority  of  the  license. 

(e)  If  the  individual  holding  a  first 
class  pilot's  license  or  endorsement  does 
not  satisfactorily  complete  a  physical 
examination  within  90  days  prior  to  the 
anniversary  date  of  the  issuance  of  the 
license,  the  first  class  pilot  license  or 
endorsement  held  is  invalid  as  of  the 
anniversary  dale  and  the  pilot  may  not 
operate  under  the  authority  of  that 
license  or  endorsement  until  a  physical ' 
examination  has  been  completed. 

(f)  Upon  request,  a  first  class  pilot 
shall  provide  the  Coast  Guard  with  a 
copy  of  his  or  her  most  recent  physical 
examination. 

(g)  An  applicant  for  renewal  of  a 
license  or  endorsement  as  first  class 
pilot  shall  satisfactorily  complete  within 
90  days  prior  to  renewal,  and  file  with 
the  OCMI,  a  physical  examination 
meeting  the  requirements  specified  in 
paragraph  (d)  of  this  section. 

§10.07-11     Limitations. 

(a)  The  Officer  in  Charge,  Marine 
Inspection,  issuing  a  license  or 
endorsement  as  first  class  pilot,  imposes 
appropriate  limitations  commensurate 
with  the  experience  of  the  applicant, 
with  respect  to  class  or  type  of  vessel, 
tonnage,  route,  and  waters. 

(b)  In  order  to  obtain  a  tonnage 
endorsement  of  "any  gross  tons"  on  a 
first  class  pilot's  license  or  endorsement 
on  a  master's  or  mate's  license  as  first 
class  pilot,  the  applicant  must  have 
sufficient  experience  on  vessels  of  1,600 
gross  tons  or  over. 

(1)  An  applicant  is  considered  to  have 
sufficient  experience  if  the  applicant  has 
18  months'  experience  as  master,  rnate. 
quartermaster,  wheelsman,  able 
seaman,  apprentice  pilot,  or  in  an 
equivalent  capacity,  standing  regular 
watches  at  the  wheel  or  in  the 
pilothouse  as  part  of  routine  duties,  on 
vessels  of  1,600  gross  tons  or  over,  and 
two  thirds  of  the  minimum  number  of 
round  trips  required  for  the  route  have 
been  on  vessels  of  1,600  gross  tons  or 
over. 

(2)  If  an  applicant  does  not  meet  the 
requirements  of  paragraph  (b)(1)  of  this 


section  the  applicant  must  complete  a 
number  of  additional  round  trips,  as 
determined  by  the  OCMI.  within  the 
range  contained  in  §  10.07-3(b)  or 
§  10.07-5(a){2).  as  appropriate,  on 
vessels  of  1,600  gross  tons  or  over. 

(3)  For  purposes  of  this  section,  for 
experience  with  respect  to  tonnage  on 
towing  vessels,  the  combined  gross 
tonnage  of  the  towing  vessel  and  the 
vessel(s)  towed  will  be  considered. 

§  10.07-13    Requirements  for  maintaining 
current  knowledge  of  waters  to  be 
navigated. 

(a)  If  a  first  class  pilot  has  not  served 
over  a  particular  route  within  the  past  60 
months,  that  person's  license  or 
endorsement  is  invalid  for  that  route, 
and  remains  invalid  until  the  first  class 
pilot  has  made  one  re-familiarization 
round  trip  over  that  route,  except  as 
provided  in  paragraph  (b)  of  this  section. 
Renewal  of  a  license  or  endorsement 
within  the  60  month  period  has  no  effect 
on  this  requirement.  Rounc|  trips  made 
within  90  days  of  renewal  will  be  valid 
for  the  duration  of  the  renewed  license 
or  endorsement. 

(b)  For  long  or  extended  routes,  at  the 
discretion  of  the  OCMI.  the  re- 
familiarization  requirement  may  be 
satisfied  by  reviewing  appropriate 
navigation  charts,  coast  pilots,  tide  and 
current  tables,  local  Notice  to  Mariners, 
and  any  other  materials  which  would 
provide  the  pilot  with  current  knowledge 
of  the  route.  Persons  using  this  method 
of  re-familiarization  shall  certify,  when 
applying  for  renewal  of  their  license  or 
endorsement,  the  material  they  have 
reviewed  and  the  dates  on  which  this 
was  accomplished.  Review  within  the  90 
day  period  preceding  renewal  will  be 
valid  for  the  duration  of  the  renewed 
license  or  endorsement. 

§  10.07-15    Evaluation  of  experience  not 
listed. 

When  an  applicant  presents  evidence 
of  service  or  experience  which  does  not 
meet  the  specific  requirements  of  the 
regulations  in  this  part,  but  which  in  the 
opinion  of  the  Officer  in  Charge,  Marine 
Inspection,  is  a  reasonable  equivalent 
thereto,  the  application  for  license  with 
supporting  data  is  submitted  to  the 
Commandant  for  evaluation,  together 
with  the  recommendation  of  the  Officer 
in  Charge.  Marine  Inspection. 

PART  157— MANNING 
REQUIREMENTS 

5.  The  authority  citation  for  Part  157  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  3703,  8105.  9102:  50 
U.S.C.  198;  49  CFR  1.46(b). 
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6.  46  CFR  15-.2t>-«)  is  revised  to  reail 
iis  fuUows: 

§  157.20-40     Pilots. 

|h)  Every  toablwise  seagoing  vessel 
[iiopeilod  by  mitchinory  and  subjecl  to 
inspection  for  certification,  and  seagoing 
t.if.k  b;jr;;es  subject  lo  46  U.S.C.  Chapter 
ii.  must,  when  underway,  except  on  the 
hi.^h  seas,  be  under  the  direction  and 
control  of  a  pilot  licensed  by  the  Coast 
Guard  or  an  individual  authorized  by 
the  Coast  Guard  to  act  as  a  pilot. 

(b) I  Reserved! 

(cj  The  requirements  of  paragraph  (a) 
of  this  section  are  satisfied  when  the 
ve.ssei  is  under  the  direction  and  control 
of  either: 

(1)  A  first  class  pilot  holding  a  valid 
license  issued  by  the  Coast  Guard, 
acting  within  the  n^strictions  of  his  or 
her  license,  or 

(2)  An  individual  holding  a  valid 
license  issued  by  the  Coast  Guard  as 
master,  mate,  or  operator,  employed 
aboard  a  vessel,  within  the  restrictions 
of  his  or  her  license  and  the  limitations 
of  paragraph  (d)  and  (e)  of  this  action, 
provided  he  or  she: 

(i)  Has  reached  the  age  of  21  vears: 


(ii)  Complies  with  the  currency  of 
know  ledge  provisions  of  46  CRF  10.07- 
13.  and 

(iii)  Complies  'vith  the  physical 
examination  requirements  of  46  CFR 
10.07-9. 

(d)  A  licensed  master  or  mate 
qualifying  under  subparagraph  (c)(2)  of 
thiS  section  may  serve  as  pilot  of  a 
coastwise  seagcing  vessel  of  not  more 
than  1  000  gross  lens  propelled  by 
machineiy  and  subject  to  inspection  for 
certification,  provided  the  individual  has 
four  round  trips,  over  the  route  to  be 
traversf  d,  1  of  which  must  be  made 
during  the  hours  of  darkness  if  the  route 
is  to  be  traversed  during  darkness,  while 
in  the  wkeelhouse  as  watchstander  or 
observer. 

(e)  A  licensed  individual  qualifying 
under  subparagraph  (c)(2)  of  this  section 
may  serve  as  pilot  of  coastwise  seagoing 
tank  barges  or  tank  barges  operating 
upon  the  Great  Lakes,  totaling  not  more 
than  10.000  gross  tons  carrying  cargoes 
subject  to  the  provisions  of  46  U.S.C. 
Chapter  37  provided  the  individual: 

(1)  Has  twelve  round  trips,  over  the 
route  to  be  traversed.  3  of  which  must  be 
made  during  the  hours  of  darkness  if  the 


route  is  to  be  traversed  during  darkness, 
as  as  observer  or  under  instruction  in 
the  wheelhouse,  and 

(2)  Has  at  least  six  months'  service  in 
the  deck  department  on  towing  vessels 
engaged  in  towing  operations. 

(f)  [Reserved] 

(g)  In  any  instance  when  the 
qualifications  of  a  person  discharging 
the  requirement  for  pilotage  through  the 
provisions  of  this  subpart  are  questioned 
by  the  Coast  Guard,  tlie^dividual  shall 
provide  the  Coast  Guard  with 
documentation  proving  compliance  with 
paragraph  (c)  and  the  applicable 
portion(s)  of  paragraph  (d)  or  (e)  of  this 
section. 

(h)  An  individual  may  not  serve  as 
pilot  on  any  radar  equipped  vessel  of 
300  gross  tons  or  more  unless  qualified 
as  "radar  observer. "  (See  S  10.05-46  of 
this  part  for  radar  observer 
requirements.) 

7.  Remove  46  CFR  157.30-40. 

Dated:  June  la  1985. 
|.S.  Gracey. 

Acimircl.  I'S.  Coast  Guard  Commandant. 
|FR  Doc  85-15026  Filed  6-21-85;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


46  CFR  Parts  10  and  157 
I CGD  84-060) 


Licensing  of  Pilots;  Manning  of 
Vessels— Pilots 

agency:  Codst  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemalting. 


summary:  The  Coast  Guard  is  proposing 
additional  amendments  to  the 
regulations  regarding  the  licensing  of 
pilot  and  the  manning  of  vessels — pilots. 
This  proposal  would:  (1)  Increase  the 
gross  tonnage  authorization  of  licensed 
officers  to  serve  as  pilots  on  self- 
propelled  coastwise  seagoing  vessels 
from  1,000  gross  tons  to  1,600  gross  tons, 
(2)  require  first  class  pilots  to  have 
experience  on  vessels  of  more  than 
40.000  gross  tons  in  order  to  be 
authorized  to  pilot  vessels  of  more  than 
50.000  gross  tons.  (3)  deP.ne  "coastwise 
seagoing  vessel"  for  pilotage  purposes. 
(4)  define  "pilotage  waters."  (5)  require 
pilots  on  Great  Lakes  vessels,  and  (6) 
allow  a  written  test  alternative  to  the 
chart  sketch  for  a  first  class  pilot's 
license  restricted  to  tug  and  barge  only. 
This  proposal  supplements  the 
Supplemental  Notice  of  Proposed 
Rulemaking  (48  FR  3912)  regardin-:  the 
Licensing  of  Pilots:  Manning  of 
Vessels — Pilots.  These  proposals  i:re 
closely  related  to  but  not  within  the 
scope  of  the  Final  Rule  (CGD  77-084) 
being  published  simultaneously  with  the 
Notice.  I 

DATtS:  Comments  must  be  received  on 
or  before  September  23, 1985. 
ADDRESSES:  Comments  should  be 
mailed  to  Commandant  (G-CMC/21) 
(CGD  84-060).  U.S.  Coast  Guard, 
Washington.  DC.  20593.  Between  7:30 
a.m.  and  3:30  p.m..  Monday  through 
Friday,  comments  may  be  delivered  to 
and  will  be  available  for  inspection  or 
copying  at  the  Marine  Safety  Council 
(G-CMC/21).  Room  2110.  U.S.  Coast 
Guard  Headqudrters,  2100  Second 
Street,  S  W..  Washington,  D.C.  20593. 
(202)  420-1477. 

rv-^R  FURTHER  INFORMATION  CONTACT: 
Mr.  John  J.  Haitke,  Office  of  Merchant 
Marine  Safety  (G-MVP/12).  Room  1210, 
U.S.  Coast  Guard  H«adquarters.  2100 
Second  Street.  S".W..  Washington.  D.C. 
2f!.'->93.  (202)  426-2985. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
particip.ite  in  this  rulemaking  by 
submitting  written  duta.  views,  or 
arguments.  Written  comments  should 
include  the  docket  number  (CGD  84- 


060).  the  name  and  address  of  the 
person  submitting  the  comments,  and 
the  specific  section  of  the  proposal  to 
Vvhich  each  comment  is  addressed. 
Persons  desiring  to  acknowledgement 
that  their  comment  has  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  All 
comments  received  will  be  considered 
before  final  action  is  taken  on  this 
proposal.  No  public  hearings  are 
planned,  but  they  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  osal  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  proposal  are:  Mr.  John  }. 
Harlke.  Project  Manager.  Office  of 
Merchant  Marine  Safety  and 
Commander  Ronald  C.  Zabel.  Project 
Attorney,  Office  of  the  Chief  Counsel. 

Dist:ussion  of  the  Proposed  Regulations 

The  Coast  Guard  is  proposing  to 
increase  the  tonnage  authorization  of 
licensed  officers  to  serve  as  pilot  on 
self-propelled  coastwise  seagoing 
vessels  subject  to  inspection  from  1,000 
gross  tons  to  1,600  gross  tons,  and 
adding  the  requirement  that,  in  order  to 
be  authorized  to  do  so.  the  individual 
must  have  four  round  trips,  1  of  which 
must  be  made  during  the  hours  of 
darkness,  over  the  route  to  be  traversed. 
This  requirement  would  be  self 
enfoicing  due  to  the  consequences  of 
acting  as  a  pilot  on  an  invalid  license. 
This  is  proposed  in  order  to  conform 
with  various  other  proposed  licensing 
regulations  dealing  with  all  licensed 
officers,  and  the  internationally 
accepted  standard  contained  in  the 
International  Convention  on  Standards 
of  Training,  Certification  and 
Vi/atchkeeping  for  Seafarers,  1978. 

There  are  three  statutes  under  which 
the  Coast  Guard  requires  federal  pilots. 

(1)  46  U.S.C.  Chapter  93  concerns 
foreign  vessels  and  U.S.  registered 
vessels  operating  on  the  Great  Lakes. 
This  proposal  does  not  deal  with  pilots 
required  by  this  statute.  They  are  the 
subject  of  a  separate  set  of  regulations. 

(2)  46  U.S.C.  8592  requires  a  coastwise 
seagoing  vessel  propelled  by  machinery 
and  subject  to  inspection  for 
certification,  sailing  under  a  con.stwise 
license,  when  underway,  except  on  the 
high  seas,  to  be  under  the  direction  and 
control  of  a  pilot  licensed  by  the  Coast 
Guard.  Pilots  required  under  this  statute 
are  dealt  with  in  the  final  rule  (CGD  77- 
084)  being  published  simultaneously 
with  this  document.  Hnd  in  46  CFR 
157.20-40  (a)  and  (d)  of  this  notice  of 
proposed  rulemaking. 


(3)  46  U.S.C.  8101  concerns  the 
complement  of  inspected  vessels.  While 
Pub.  L.  96-378  amended  section  4426  of 
the  Revised  Statutes  by  replacing  the 
word  "pilot"  with  "deck  officer."  the 
Ciast  Guard  is  authorized  under  46 
U.S.C.  8101  to  determine  the 
complement  of  licensed  individuals, 
including  pilots,  considered  necessary 
for  a  vessels  safe  operation.  Under  46 
U.S.C.  8101.  the  Coast  Guard  continues 
to  require  pilots  on  certain  vessels 
subject  to  inspection  operating 
exclusively  on  pilotage  waters  of  the 
United  States.  Pilots  required  under  this 
statute  are  dealt  with  in  this  notice  of 
proposed  rulemaking  under  46  CFR 
157.20-40  (a),  (b)  and  (f)- 

The  Coast  Guard  is  continuing  the 
present  requirement  for  masters  and 
mates,  and  first  class  pilots,  on  vessels 
subject  to  inspection,  in  excess  of  1.600 
gross  tons,  upon  the  Great  Lakes,  and 
rivers,  or  lakes,  bays  and  sounds  other 
than  the  Great  Lakes.  The  Coast  Guard 
feels  that  it  is  important  for  these  inland 
route  vessels  to  have  on  board 
individuals  who  possess  broader  deck 
officer  type  of  knowledge,  for  example, 
cargo  handling,  stability,  lifesaving  & 
firefighting.  in  addition  to  pilot  type  of 
skills  (shiphandling  &  local  knowledge). 
There  is  no  requirement  for  a  pilot  on 
these  inland  route  vessels  of  less  than 
1.600  groRs  tons.  Therefore,  the 
requirements  of  21  years  of  age.  the 
annual  physical  examination,  currency 
of  knowledge  provisions,  and  round 
trips  do  not  apply  to  the  individuals  on 
these  vessels  of  less  than  1,600  gross 
tons.  In  addition,  inland  route  tank 
barges  are  excluded  from  the 
requirements  of  this  regulation.  A 
S.ipplementol  Notice  of  Proposed 
Rulemaking  regarding  Licensing  of 
Olficers  and  Operators  and  Registration 
of  Staff  Officers  (CGD  81-059)  will  be 
published  in  the  Federal  Register  in  the 
near  future  dealing  with  changes  to  the 
requirements  for  all  masters  and  mates. 
It  i£,  sujjgested  that  individuals  with  an 
interest  in  the  licensing  of  officers  also 
participate  in  the  above  identified 
rulemaking. 

The  Coast  Guard  is  also  proposing 
that  no  first  class  pilot  may  serve  as 
pilot  on  any  vessel  of  more  than  50,000 
gross  tons  unless  the  individual  pilot  has 
made  12  round  trips  as  pilot  or  observer 
over  the  route  to  be  t.i-aversed  on  vessels 
of  more  than  40.000  gross  tons.  This  is 
pioposed  in  order  to  satisfy  the  concern 
of  Congress  and  several  commenters  as 
to  insuring  that  individuals  have 
experience  on  vessels  of  a  relatively 
substantial  size.  A  number  of  comments 
received  on  the  supplemental  notice  of 
proposed  rulemaking  (48  FR  3912) 
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pointed  out  that  a  vessel  of  l.WM)  gross 
tons  or  even  4.000  gross  tons  is  really 
not  considered  to  be  a  very  large  vessel. 
The  Coast  Guard  agrees  with  those 
commerts  that  something  additional  is 
necessary  in  order  to  insure  that  pilots 
have  experience  on  larger  vessels. 
Comments  are  requested  not  only  on 
this  general  concept  but  also  with  regard 
to  the  gross  tonnage  figures  for  the 
round  trip  requirement  (50.00()  GT  and 
40.000  GT  in  this  propo.sal).  This 
proposal,  that  no  pilot  may  operate 
under  the  authority  of  his  pilot's  license 
on  vessels  of  more  than  50,000  gross 
tons  unless  he  has  made  12  round  trips 
over  the  route  on  vessels  of  more  than 
40.000  gross  tons,  will  be  self  enforcing 
due  to  the  consequences  of  acting  as  a 
pilot  on  an  invalid  license. 

The  Coast  Guard  required  a  pilot  on 
vessels  operating  on  the  Great  Lakes 
under  the  authority  of  the  old  46  U.S.C. 
404.  While  Pub.  L.  96-378  amended 
section  4426  of  the  Revised  Statutes  by 
replacing  the  word  "pilot "  with  "deck 
officer,"  the  Coast  Guard  is  authorized 
under  46  U.S.C.  8101  to  determine  the 
complement  of  licensed  individuals, 
including  pilots,  considered  necessary 
for  a  vessels  safe  operation.  The  Coast 
Guard  is  proposing  that  pilots  continue 
to  be  required  on  vessels  operating  on 
the  Great  Lakes.  As  already  indicated, 
this  will  not  change  the  requirement  for 
a  pilot  on  vessels  operating  on  the  Great 
Lakes. 

1  he  Coast  Guard  has  not  published  a 
definition  of  what  a  coastwise  seagoing 
vessel  is  for  pilotage  purposes.  Seagoing 
has  been  defined  in  the  statutes  for 
other  purposes,  but  not  with  regard  to 
pilot  requirements.  For  the  applicability 
of  vessel  inspection,  46  U.S.C.  2101  (32) 
and  (33)  define  "seagoing  barge"  and 
"seagoing  motor  vessel"  by  reference  to 
"Boundary  Lines"  established  by  the 
Coast  Guard  under  33  U.S.C.  151.  Since 
the  statute  governing  Federal  pilotage 
does  not  refer  to  33  U.S.C.  151.  the 
"Boundary  Lines"  are  not  applicable. 
The  Coast  Guard  has  interpreted 
"seagoing  '  in  former  46  U.S.C.  364  (now 
46  U.S.C.  8502)  as  proceeding  beyond 
the  headlands.  Because  of  the 
widespread  misunderstanding  of  the 
effect  of  "Boundary  Lines"  and  to  clarify 
when  a  vessel  is  required  to  have  a 
pilot,  or  a  person  acting  as  a  pilot,  the 
Coast  Guard  is  now  proposing  to  define 
coastwise  seagoing  vessel  for  pilotage 
purposes  as  follows:  A  "coastwise 
seagoing  vessel."  for  purposes  of  the 
manning  of  vessels  by  pilots  or  for 
individuals  acting  as  pilots,  means  a 
vessel  that  at  any  time  is  authorized  by 
its  Certificate  of  Inspection  to  proceed 
beyond  the  headlands. 


The  Coast  Guard  has  not  published  a 
definitive  statement  as  to  where  pilotage 
waters  begin,  and  at  least  one 
commenter  states  that  pilotage  waters 
should  be  more  clearly  defined.  Our 
present  position  is  that  the  line 
delineating  pilotage  waters  from  non- 
pilotage  waters  is  a  line  drawn  across 
the  headlines  at  the  entrance  to  bays, 
rivers,  or  harbors.  The  Coast  Guard  is 
now  proposing  to  define  pilotage  waters 
as  follows: 

"Pilotage  waters "  as  used  in  Subpart 
157.20-40  interprets  the  phrase  "except 
on  the  high  seas"  appearing  in  46  U.S.C 
8502  and  means  generally  the  navigable 
waters  of  the  United  States  shoreward 
of  the  ten  (10)  fathom  sounding  line 
depicted  on  charts  except  in  the 
following  cases: 

(1)  When  the  10  fathom  line  is  beyond 
the  territorial  sea,  pilotage  waters  will 
be  the  waters  shoreward  of  the 
territorial  sea  boundary. 

(2)  When  the  10  fathom  line  is  inside 
the  headlands  at  the  entrance  to  bays, 
rivers,  or  harbors,  pilotage  waters  will 
be  shoreward  of  a  line  drawn  between 
the  headlands. 

(3)  The  navigable  waters  of  the  United 
States  east  of  a  line  drawn  from  the 
northernmost  point  of  Angeles  Point, 
Washington,  to  the  Traffic  Lane 
Separation  Lighted  Buoy  JA,  Latitude 
48"14.2'  N..  Longitude  123'28.9'  W  in  the 
Strait  of  |uan  de  Fuca.  are  pilotage 
waters. 

There  are  a  number  of  other  lines 
which  are  used  for  various  other 
purposes,  however,  they  are  not 
appropriate  to  delineate  pilotage  waters 
and  are  not  identified  on  all  charts.  The 
Coast  Guard  is  proposing  that  the  10 
fathom  line  be  used  to  delineate  pilotage 
waters  because  it  closely  conforms  to 
present  practice  and  it  is  clearly  shown 
on  all  large  scale  charts.  In  some  areas, 
such  as  where  there  are  numerous 
offshore  islands,  use  of  the  10  fathom 
line  alone  may  not  be  practical. 
Comments  are  invited  identifying  these 
areas  and  suggesting  alternative 
delineating  lines. 

Public  Law  98-557  amended  46  U.S.C. 
8502  by  adding  that  the  Secretary  shall 
designate  by  regulation  the  areas  of  the 
approaches  to  and  waters  of  Prince 
William  Sound.  Alaska,  on  which  a 
vessel  subject  to  46  U.S.C.  8502  is  not 
required  to  be  under  the  direction  and 
control  of  a  pilot  licensed  under  46 
use.  7101. 

The  Coast  Guard  is  therefore 
proposing  the  following  additional 
exceptions  to  the  general  definition  of 
Federal  pilotage  waters: 

(1)  Pilotage  waters  for  the  navigable 
waters  of  the  United  States  within 


Prince  William  Sound,  Alaska,  are  only 
as  follows: 

(a)  Northeast  of  a  line  drawn  from 
Point  Freemantel  (Latitude  60  55.7'  .\. 
Longitude  146°58.3'  W)  to  Rocky  Point 
Light  10  (Latitude  60'37.r  N,  Longitude 
146°46.0'  W)  in  Valdez  Arm. 

(b)  East  of  a  line  drawn  from  Sheep 
Point  (Latitude  60°36.9'  N',  Longitude 
146  (K)  5'  W)  to  position  Latitude  60''34.4 
N.  Longitude  145'58.2'  W  on  the 
headlands  of  Windy  Bay,  Hawkins 
Island. 

(c)  West  of  a  line  drawn  from  Point 
Pigot  (Latitude  60°48.1'  N,  Longitude 
148'21.3'  W)  to  Point  Cochrane  (Latitude 
60  46.0'  N,  Longitude  148"21.7'  W). 

(2)  Pilotage  waters  for  the  navigable 
waters  of  the  United  States  within 
Southeast  Alaska  are  as  follows:  the 
navigable  waters  within  the  territorial 
sea  between  Dixon  F.ntrance  and  Cape 
Spencer. 

The  Final  Rule  (CGD  77-084) 
published  simultaneously  with  this 
notice  contains  a  requirement  for 
licensed  pilots  on  tank  barges  subject  to 
46  use.  8502  and  exceeding  10,000 
gross  tons.  The  segment  of  the  towing 
industry  involved  with  such  tank  barges 
over  10.000  gross  tons  would  be  required 
to  have  first  class  pilots  for  their 
vessels.  An  individual  from  a  segment  of 
the  towing  industry  requested  that  the 
Coast  Guard  explore  an  alternative  to 
the  chart  sketch  required  in  order  to 
obtain  the  first  class  pilofs  license. 

In  response  to  this  request,  the  Coast 
Guard  is  proposing  an  alternative  to 
sketching  a  chart  of  the  route  and 
waters  applied  for  in  connection  with  a 
first  class  pilot's  license  restricted  to  tug 
and  barge  combinations.  The  existing 
examination  includes  the  requirement 
for  a  chart  sketch  and  the  license  is  not 
restricted  to  tug/barge  combinations. 

A  written  test  fully  discerning  of  the 
candidates  ability  could  be  requested 
by  an  applicant  as  an  alternative  to  the 
chart  sketch,  however,  the  license 
issued  would  be  restricted  to  "tug  and 
barge  only." 

The  knowledge  requirements  would 
be  the  same,  only  the  method  of  testing 
for  that  knowledge  would  be  different.  It 
is  not  intended  that  the  test  be  made 
easier,  as  a  matter  of  fact,  some 
individuals  would  find  this  type  of  test 
more  difficult  tlian  the  chart  sketch. 

Additionally,  there  would  be  a 
tonnage  limitation  based  on  the  largest 
combined  gross  tonnage  of  the  vessels 
on  which  the  applicant  has  the  required 
round  trip  experience,  up  to  a  maximum 
of  30,000  gross  tons. 

The  following  table  outlines  the  pilot 
requirements  for  various  types  of 
vessels  and  may  assist  in  clarifying  the 
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proposals  contained  in  this  notice  of 
proposed  rulen'.aking: 

Vessel  Pilot  Requirements 


Maui^uiTi  rotte  on  cetihcatc  of 
insc«clioo 


Inland 


SeH.|)rap«tted 
vessels  1  600 
GT  ami  over 

Se:!  propelled 
vessels  less 
man  1  efX)  GT 


lar*  Baiycs 
lotai»rg  rpcve 
man  10000 
GT  ' 

Tank  B319CS 
totaling  not 
m»>f€  Ihan 
1000c  GT  ' 


SeM-pfr>p€!le^ 
vessel*  ov«^ 
SO  000  GT 


PNOt 

120- 


fra  Class 

*0(a)) 

FCP.  or  lu:bn«e  is 
maslof  or  mate 
wi?ti  i  iduod 
Hips  ($  '67  20- 
4C  (a)  (C).  aid 
(d)) 

Fust  Class!  Pilol 
(!JiS7  24-*0»a»( 


,  First  Cliss  Pilot 
(5  157JO-40(b)) 

NopitOI 
requirement 


No  pHot 
I      requiremenl 


;  FCP.  or  hct-se  as 
master,  aiate  or 
operdlOf  witn  12 
round  tr^  and  6 
rnor'hs  towing 
expei:crte 
(lii57?t>-»C^a). 
Ic).  and  |e;) 
FCP  plus  12  round 
trips  on  teasels 

I     over  40.*00  GT 
(5  157  2;  -40(1)) 


No  pilcl 
requirement 


N/A— rH>  vessel 
cjreater  Ihan 
50,000  GT  IS 
l*c»y  to  nave  an 
irtland  route  on 
ittCO* 


The  pilot  requiremenis  to«  ihose  tank  lurges  are  con- 
tair>eil  m  tt^  Find!  Hjle  tCGO  77-Ott4).  Appear'ng  olsewrfiere 
.n  this  ijsuo  o(  the  Fedrrjl  Ri^lrr 

Evaluation:  This  proposal  concerns 
nuittprs  whir.h  are  closely  related  to  hut 
which  were  not  contained  in  the 
supplemcniiil  notice  of  proposed 
iiilcmitkins  published  in  the  Federal 
Register  on  lanuary  27. 1983  (48  FR 
3^12). 

These  proposed  n^jlations  are 
considered  to  be  non  major  under 
Executive  Order  122{)1.  The  original 
proposal  and  the  final  rule  appearing 
elsewhere  in  this  issue  of  the  Federal 
Register  were  considered  to  be 
significant  under  the  then  existing 
Department  of  Transportation  guidelines 
because  they  were  likely  to  be 
controversial.  As  this  proposal  is  related 
to  the  final  rule,  it  is^lassified  as 
significant,  however,  it  is  not  expected 
to  have  a  significant  economic  impact  or 
to  be  particularly  controversial. 

As  discussed  below,  the  economic 
impact  of  this  proposal  has  been  found 
to  be  so  minimal  that  further  evalu.ition 
is  unnecessary.  Since  the  impact  of  this 
proposal  is.expected  to  be  minimal,  the 
Coast  Guard  certifies  that  it  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  proposal  to  increase  the  gross 
tonnage  authorization  of  licensed 
officers  to  serve  as  pilot  on  self- 
propelled  coastwise  seagoing  vessels 
from  1,000  to  1,600  gross  tons,  will 
reduce  the  burden  on  some  vessel 
owners  and  individuals  by  increasing 
the  size  of  vessels  on  which  a  licensed 
individual,  meeting  the  requirements 


identified  in  the  proposal,  may  serve  as 
a  pilot,  thereby  elimin.tting  the 
requirement  for  the  individual  to  obtain 
a  pilot's  license  or  requiring  the  vessel 
to  employ  an  independent  pilot. 
Approximately  20  vessels  are  affected 
by  this  proposal. 

The  requirement  to  have  experience 
on  vessels  of  more  than  40.000  gross 
tons  in  order  to  be  authorized  to  pilot 
vessels  of  more  than  50.000  gross  tons  is 
proposed  in  order  to  insure  experience 
on  large  vessels.  There  are  only  a 
limited  number  of  U.S.  ports  which  can 
accommodate  vessels  of  that  size.  It  is  a 
normal  practice  to  assign  the  more 
experienced  pilots  to  the  larger  ships. 
Pilots  that  normally  provide  services  in 
those  ports  would  have  acquired  more 
than  12  round  trips  on  vessels  over 
40.000  gross  tons,  so  this  proposal 
should  not  have  an  impact  on  them. 
Pilots  that  do  not  normally  provide 
services  in  one  of  those  particular  ports 
and  do  not  have  experience  on  larger 
vessels  would  have  to  obtain  12  round 
trips  on  vessels  of  more  than  40,000 
gross  tons  in  order  to  be  authorized  to 
pilot  vessels  of  over  50.000  gross  tons.  It 
is  not  possible  to  estimate  the  number  of 
pilots  that  would  fall  in  this  latter 
category. 

The  proposals  dealing  with  defining 
coastwise  seagoing  vessels  and  pilotage 
waters  do  not  significantly  change  the 
present  practice,  therefore,  there  will  be 
little  or  no  impact  associated  with  these 
proposals. 

The  proposal  requiring  pilots  on  Great 
Lakes  vessels  simply  continues  that 
requirement.  The  statute  authorizing 
pilots  on  Great  Lakes  vessels  was 
amended  and  the  Coast  Guard  is 
proposing  to  continue  the  requirement 
under  the  authority  of  a  different  statute. 
The  requirements  for  pilots  on  these 
vessels  is  required  by  the  restricted 
navigation  in  many  areas  of  the  Great 
Lakes  and  is  supported  by  the  Great 
Lakes  shipping  industry,  including  the 
pilots. 

The  proposal  to  allow  an  applicant  to 
request  a  written  test  alternative  to  the 
chart  sketch  for  a  first  class  pilot's 
license  will  have  no  impact  other  than 
giving  an  applicant  the  choice  between  a 
written  test  and  a  chart  sketch.  The 
Coast  Guard  would  have  to  develop  the 
substitute  written  test  as  it  does  not 
presently  exist. 

List  of  Subjects 

46  CFR  Part  10      ""^ 

Seamen.  Marine  safety.  Navigation 
(water).  Passenger  vessels. 

48  CFR  Part  157 

Seamen,  Vessels. 


In  consideration  of  the  foregoing  it  is 
proposed  that  Part  10  and  Part  157  of 
Title  46  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  10  -LICENSING  OF  OFFICERS 
AND  MOTORBOAT,  OPERATORS  AND 
REGISTRATION  OF  STAFF  OFFICERS 

1.  The  authority  citation  for  Part  10 
reads  as  follows: 

Authority:  46  U.S.C.  7101;  49  CFR  1  46{b). 

2.  By  adding  a  new  paragraph  (d)  to 
§  10.07-7  to  read  as  follows: 

§  10.07-7    Required  examtnatlon  for  first 
cias$  pilots. 

***** 

(d)  An  applicant  for  an  original 
license,  extension  of  route  or 
endorsement  may,  upon  request,  take  a 
written  test  concerning  the  route  and 
waters  applied  for  in  lieu  of  the  chart 
sketching  required  in  paragraph  (a)(2)  of 
this  section.  Licenses,  extensions  or 
endorsements  obtained  by  taking  the 
substitute  written  test  are  restricted  to 
■fug  and  barge  only"  and  have  a 
tonnage  limitation  based  on  the  largest 
combined  gross  tonnage  of  the  vessels 
on  which  the  applicant  has  the  required 
round  trip  experience,  up  to  a  maximum 
of  30.000  gross  tons. 

PART  157— MANNING 
REQUIREMENTS 

3.  The  authority  citation  for  Part  157 
reads  as  follows: 

Authority:  46  U.S.C.  3703.  8105,  9102:  50 
U.S.C.  198:  46  CFR  1.46(b). 

4.  By  adding  new  §§  157.10-89  and 
157.10^91  as  follows: 

§  157.10-89    Coastwise  seagoing  vessel. 

"Coastwise  Seagoing  Vessel,"  for 
purposes  of  the  manning  of  vessels  by 
pilots  or  for  individuals  acting  as  pilots, 
means  a  vessel  that  at  any  time  is 
authorized  by  its  Certificate  of 
Inspection  to  proceed  beyond  the 
headlands. 

§157.10-91     Pilotage  waters. 

"Pilotage  Waters"  means  the 
navigable  waters  of  the  United  States 
shoreward  of  the  ten  (10)  fathom 
sounding  line  depicted  on  charts  except 
in  the  following  cases: 

(a)  When  the  10  fathom  line  is  beyond 
the  territorial  sea,  pilotage  waters  will 
be  the  waters  shoreward  of  the 
territorial  sea  boundary. 

(b)  When  the  10  fathom  line  is  inside 
the  headlands  at  the  entrance  to  bays, 
rivers,  or  harbors,  pilotage  waters  will 
be  shoreward  of  a  line  drawn  between 
the  headlands. 
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[v.]  The  navigable  waters  of  the  United 
States  east  of  the  line  drawn  from  the 
northernmost  point  of  Angeles  Point. 
Washington,  to  the  Traffic  Lane 
Separation  Lighted  Buoy  JA  (Latitude 
48  14. 2'  N.  Longitude  123'28.9'  W)  in  the 
Strait  of  |uan  de  Fuca.  are  pilotage 
waters. 

(d)  Pilotage  waters  for  the  navigable 
waters  of  the  United  States  within 
l>rince  William  Sound.  Alaska,  are  only 
as  follows: 

(1)  Northeast  of  a  line  drawn  from 
Pumt  Freemantel  (Latitude  60'55.7'  N. 
Longitude  146'58.3'  W)  to  Ror.ky  Point 
Light  10  (Latitude  60'57.1'  N.  Longitude 
14G'46.0'  W)  in  Valdez  Arm. 

(2)  East  of  a  line  drawn  from  Sheep 
Point  ([.atitude  60°36.9'  N.  Longitude 
146'00.5'  W)  to  position  Latitude  60°34.4 
N,  Longitude  145°58.2'  W  on  the 
headlands  of  Windy  Bay.  Haw  kins 
Island. 

(3)  West  of  a  line  drawn  from  Point 
Pigot  (Latitude  60° 48.1'  N.  Longitude 
148°21.3'  W)  to  Point  Cochrane  (Latitude 
60°46.0'  N,  Longitude  148°21.7'  W). 

(e)  Pilotage  waters  for  the  navigable 
waters  of  the  United  States  within 
Southeast  Alaska  are  as  follows:  the 
navigable  waters  within  the  territorial 
sea  between  Dixon  Entrance  and  Cape 
Spencer. 

3.  By  revising  paragraphs  (a),  (c).  (d). 
and  (g).  and  adding  paragraphs  (b).  (F) 
and  (i)  of  §  157.20-40  to  read  as  follows: 

§  157.20-40    Pilots. 

(a)  The  following  vessels,  when 
underway  and  not  sailing  on  register, 
must  be  under  the  direction  and  control 
of  a  pilot: 


(1)  Coastwise  seagoing  vessels 
propelled  by  machinery  and  subject  to 
inspection  under  46  U  S.C.  Chapter  33. 
and  seagoing  tank  barges  subject  to 
inspection  under  46  U.S.C.  Chapter  37. 
except  when  seaward  of  pilot.ige 
waters. 

(2)  Vessels  operating  on  the  Great 
Lakes,  if  propelled  by  machinery,  or 
tank  barges  subject  to  inspection  under 
46  U.S.C.  Chapter  37. 

(b)  Every  vessel  in  excess  of  1.600 
gross  tons  propelled  by  machinery  and 
subject  to  inspection  for  certification, 
operating  exclusively  on  pilotage  waters 
of  the  United  States,  must  be  under  the 
direction  and  control  of  a  pilot  licensed 
by  the  Coast  Guard. 

(c)  The  requirements  of  paragraph  (a) 
of  this  section  are  satisfied  when  the 
vessel  is  under  the  direction  and  control 
of  either: 

(1)  A  First  Class  Pilot  holding  a  valid 
license  issued  by  the  Coast  Guard, 
acting  within  the  restrictions  of  his  or 
her  license,  or 

(2)  An  individual  holding  a  valid 
license  issued  by  the  Coast  Guard  as 
master,  mate,  or  operator,  employed 
aboard  a  vessel,  within  the  restrictions 
of  his  or  her  license  and  the  li:nitations 
of  paragraphs  (d)  and  (e)  of  this  section, 
provided  he  or  she: 

(i)  Has  reached  the  age  of  21  years: 
(ii)  Complies  with  the  currency  of 

knowledge  provisions  of  46  CFR  10.07- 

13.  and 
(iii)  Complies  with  the  physical 

examination  requirements  of  46  CFR 

10.07-9. 


(d)  A  licensed  individual  qualifying 
under  subparagraph  (c)(2)  of  this  section 
may  serve  as  pilot  of  a  coastwise 
seagoing  vessel  or  a  Great  Lakes  vessel, 
of  not  more  than  1.600  gross  tons 
propelled  by  machinery  and  subject  to 
inspection  for  certification,  provided  the 
individual  has  four  round  trips,  over  the 
route  to  be  traversed,  1  of  which  must  be 
made  during  the  hours  of  darkness  if  the 
route  is  to  be  traversed  during  darkness, 
while  in  the  wheelhouse  as 
walr.hstandcr  or  observer. 

■  ■  ■  •  • 

(f)  No  first  class  pilot  may  serve  as 
pilot  on  any  vessel  of  more  than  50.000 
gross  tons  unless  the  individual  pilot  has 
twelve  round  trips,  3  of  which  must  be 
made  during  the  hours  of  darkness,  as 
pilot  or  observer  over  the  route  to  be 
traversed  on  vessels  of  more  than  40.000 
gross  tons. 

(g)  In  any  instance  when  the 
qualifications  of  a  person  discharging 
the  requirements  for  pilotage  through  the 
provisions  of  this  section  are  questioned 
by  the  Coast  Guard,  the  individual  shall 
provide  the  Coast  Guard  with 
documentation  proving  compliance  with 
paragraph  (c)  and  the  applicable 
portion(s)  of  paragraphs  (d),  (e)  or  (f)  of 
this  section. 


t 


Duled:  |une  IB.  198S. 
f.S.  Gracey. 

Aitmiral.  U.S.  Coast  Guanl  Commandant. 
[FR  Doc.  85-15027  Filed  6-21-85;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
IAD-FRL-2788-31 

Standards  of  Performance  for  New 
Stationary  Sources:  Equipment  Leaks 
of  VOC  From  Onshore  Natural  Gas 
Processing  Plants 

AGENCV:  F.nvironmentHl  Prt)lc'i  tion 

.■\>i.:..   v  [F,PA|.  , 

action:  Final  rule. 

SUMMARY:  This  action  promiilnates 
Rl.imLiids  of  pj-rformancp  fur  equipment 
leak.s  i;f  volatile  organic  compounds 
(VOC)  in  onshore  natural  gas  processmg 
phints    Ihe  stanJartIs  were  proposed  in 
the  Federal  Register  on  January  20.  1984 
|49  FR  ZtVM^).  Tht..-e  standards  implement 
section  111  of  the  Clean  Air  .'\(  t  and  are 
based  on  the  Administrators 
determination  that  emissions  from  'he 
crude  oil  and  natural  gas  produ(  tion 
industry  cause,  or  contribute 
Significantly  to.  air  pollution  v%hir:h  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  The  intended 
effect  of  the  standirds  is  to  require  all 
newU  constructed,  modified,  and 
reconstructed  facilities  in  the  natural 
giis  production  industry  to  reduce 
emissions  to  the  level  achieved  by  the 
best  demonstrated  system  of  continuous 
emission  reduction  for  equipment  leaks 
of  VOC.  considering  costs,  nonair 
qualitv  health  and  environmental 
imparts,  and  energy  requirements. 
EFFECTIVE  DATE:  |une  24. 1985  These 
stand,  rtis  of  performance  become 
efferti\e  upon  promulgation  and  apply 
to  affe(  ltd  facilities  for  which 
construction,  reconstruction,  or 
moddiration'commenced  after  January 
20.  19&4. 

I'nder  section  3n7(b)(l)  of  the  Clean 
Air  .Act.  judicial  review  of  the  actions 
taken  by  this  notice  is  available  only  by 
the  filing  of  a  petition  for  review  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
today's  publication.  Under  section 
3t)7(b|(2)  of  the  Clean  Air  Act.  the 
requirements  that  are  the  subject  of 
todays  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

The  Uireclor  of  the  Office  of  the 
Federal  Register  approves  the 
incorporation  by  reference  of  certain 
publications  in  this  action  effective  on 
June  24.  1985. 

AOOltESSES:  Background  Information 
Documents.  The  background 
information  document  (BID)  for  the 


promulgated  standards  mav  be  obtained 
from  the  U.S.  EPA  Library  (MD-35). 
Research  Triangle  Park.  North  Carolina 
27711.  telephone  number  [919)  .=V41-2777 
Please  refer  to  "Equipment  Leaks  of 
VOC  from  Onshore  Natural  Gas 
Pri)cessing  Plants — Baikground 
Information  for  Promulgated  Standards' 
lF.PA-430/3-82-O24b).  The  BID  contains 
(1)  a  summary  of  the  public  comments 
made  on  Ihe  proposed  standards  and 
EPA's  responses  to  the  comments.  (2)  a 
summary  of  the  changes  made  'o  the 
standards  since  proposal,  and  (31  the 
final  Environmental  Impact  Statement. 
The  BID  for  the  proposed  standards  may 
be  obtained  from  the  National  Technical 
Information  Service.  U.S.  Department  of 
Commerce.  Springfield.  Virginia  22161. 
Please  refer  to  "Equipment  Leaks  of 
VOC  in  Natural  Gas  Production 
lndustr\ — Background  Information  for 
Propi.sed  Standards. "  EPA-430/3-C2- 
n24a  (NTIS  PBfU-15512r>). 

Duckf't.  A  docket,  number  A-H()-20B. 
containing  information  considered  by 
EP.A  in  the  development  of  the 
promulgated  standards,  is  available  for    . 
publii  inspection  between  8:00  a.m.  and 
4:00  p.m..  Monday  through  Friday,  at 
EPA  s  Central  Docket  Section  (LE-131). 
West  Tower  Lobby.  Gallery  1.  401  M 
Street  SW..  Washington.  DC.  20480  A 
reasonable  fee  may  be  charged  for 
copying. 
FOR  FURTHER  INFORMATION  CONTACT: 

F'or  technical  information,  contact  Mr. 
James  F.  Durham.  Chemicals  and 
Petroleum  Branch.  Emission  Standards 
and  Engineering  Division  (MD-13).  U.S. 
EP.\.  Research  Triangle  Park.  NC  27711. 
telephone  (919)  541-5671.  For 
information  on  the  regulatory  decisions 
and  the  promulgated  standards,  contact 
Ms.  Dianne  Byrne  or  Mr.  Gilbert  M. 
Wood.  Standards  Development  Branch. 
Emission  Standards  and  Engineering 
Division  (MD-13).  U.S.  EPA.  Research 
Triangle  Park.  NC  27711.  telephone  (919) 
541-.5578.  F'or  information  concerning  the 
enforcement  and  reporting  aspects, 
contact  Mr.  Richard  Biondi.  Stationary 
Source  Compliance  Division  (EN-341), 
US.  EPA.  401  M  Street.  SW., 
Washington,  DC.  20460:  or.  contact  the 
appropriate  Regional  Office  contact  as 
listed  in  40  CFR  60.4 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Standards 

Standards  of  performance  for 
equipment  leaks  of  VOC  from  onshore 
natural  gas  processing  plants  were 
proposed  on  January  20. 1984  (49  FR 
2636).  The  promulgated  standards  for 
equipment  leaks  of  VOC  from  onshore 
natural  gas  processing  plants  (Subpart 
KKK)  incorporate  by  reference  many  of 


the  provisions  of  Subpart  VV.  the 
standards  for  equipment  leaks  of  VOC 
in  the  synthetic  organic  chemicals 
manufacturing  industry  (48  FR  48328. 
October  18.  1983;  amended  at  FR  49 
22607.  May  30.  1984).  The  promulgated 
standards  apply  to  two  types  of 
"affected  facilities. "  which  include 
specific  equipment  with  the  potential  to 
leak  VOC.  Each  gas  plant  compressor  is 
an  affected  facility.  Each  process  unit  is 
also  an  affected  facility.  A  process  unit 
is  defined  as  equipment  (other  than 
compressors)  assembled  for  the 
extraction  of  natural  gas  liquids  from 
fields  gas.  the  fractionation  of  the 
liquids  into  natural  gas  products,  or 
other  operations  associated  with  the 
processing  of  natural  gas  products. 

Equipment  covered  by  the  standards 
are  compressors  and  groups  of  valves, 
pumps,  pressure  relief  devices,  flanges 
and  connectors,  and  open-ended  lines  in 
VOC  service  (that  is.  contains  or 
contacts  a  process  fluid  that  is  at  least 
10  percent  VOC  tiy  weight)  or  in  wet  gas 
servii;e  (that  is.  contains  or  contacts 
inlet  gas  to  the  plant  extraction  process). 
The  standards  require  (1)  a  leak 
detection  and  repair  program  for  valves 
in  gas/vapor  and  light  liquid  service,  for 
pumps  in  light  liquid  service,  and  for 
pressure  relief  devices  in  gas/vapor 
service  and  (2)  equipment  for 
compressors  and  open-ended  valves  or 
lines.  F'langes  and  other  connectors, 
pressure  relief  devices  in  liquid  service, 
and  pumps  and  valves  in  heavy  liquid 
service  are  excluded  from  the  routine 
leak  detection  requirements  but  are 
subject  to  the  same  repair  requirements 
as  the  equipment  subject  to  the  routine 
leak  detection  and  repair  requirements. 
For  valves,  pumps,  and  pressure  relief 
devices,  an  owner  or  operator  may  use 
certain  control  equipment  instead  of 
implementing  the  standards  described 
above.  Alternative  standards  for  valves 
and  a  procedure  for  determining  the 
equivalency  of  other  alternative  control 
measure  are  also  provided. 

A  gas  plant  that  does  not  fractionate 
natural  gas  liquids  and  that  also 
processes  less  than  283.000  standard 
cubic  meters  per  day  (scmd)  of  field  gas 
is  exempt  from  the  routine  leak 
detection  and  repair  requirements  for 
valves,  pumps,  and  pressure  relief 
devices. 

In  response  to  comments  on  the 
proposed  standards.  EPA  has  exempted 
valves,  pumps,  and  pressure  relief 
devices  within  process  units  located  in 
the  North  Slope  of  Alaska  from  the 
routine  leak  detection  and  repair 
requirements.  In  addition,  for  all  gas 
plants  EPA  has  allowed  up  to  3  percent 
of  the  valves  in  new  process  units  to  be 
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destgnatt>d  us  diffi(ull-Jo-monitor 
valvf's.  thereby  exempting  them  from  the 
rDutine  leak  detectinn  and  repair 
n-qiiirements  for  valves.  The  EPA  has 
also  exempted  all  reciprocating 
lompressois  in  wet  gas  service  from  the 
compressor  control  requirements  of  the 
standards  based  ofi  an  analysis  of  cost 
effi'ctivt'ness.  The  KPA  has  also  changed 
the  definition  of  "ia  VOC  service"  from 
a  concentration  ofi  weight  percent 
VOC  to  10  weight  percent  VOC.  while 
adding  a  pro\ision  that  all  equipment 
"in  wet  gas  service."  regardless  of 
percent  VOC  conttjnt.  is  covered  by  the 
.st.ifu.'ards   This  is  consistent  with  the 
intent  (  f  the  proposed  slandards.  The 
F.PA  has  provided  un  alternative 
procedure  for  determining  "capital 
(•\l)endiUires'  for  the  purpose  of 
determining  whethjer  a  modification  has 
«)( cur;  (?d  under  the!  provisions  of  40  CFR 
m.u. 

Flare  requireminits  for  velocity  and 
heiiting  values  ha4<  been  changed  since 
proposal  to  allow  i^ares  burning  gas 
streams  with  high  jicating  values  to  use 
high  velocities.  Aniequ.i'ion  has  been 
added  to  the  f-nal  Standards  for 
calculating  the  maiimum  permitted 
velocity  for  flares  i)  provide  for 
velocities  up  to  12j  meters  per  second 
(m/secl  depending  on  the  gas  heat 
<;ontent.  The  purpose  of  the  equation  is 
tn  allow  streams  wt^th  hi;al  contents 
greater  than  11.2  megajoules  per 
siand.ird  i  ul)ic  me  er  (Ml/scm)  to  be 
flared  at  higher  vel  unities,  while 
ensurinjj  a  \  0("  re  juction  efficiency 
that  reflect.s  best  demonstrated 
technology  (BDT). 

Owners  and  operators  of  facilities 
covered  by  these  s  andards  should  note 
that  some  of  the  re  eases  covered  by 
the-ic?  standards  mifjiht  he  covered  by 
recjuinmenls  deve  oped  under  the 
Comprehensive  Enuronmental 
Response,  Compensation,  and  Liabilit\ 
.•\ct  (Si>e  48  FR  23.3  >2). 

!  !)'•  final  st.inda  ds  include 
semiannual  report'  lo  enable 
enforcement  as<Mi(  ies  to  assess 
compliance  with  the  standards.  These 
reports  may  be  wa  ved  for  affected 
facilities  in  Sta'es  vhere  the  regulatory 
program  has  been  qelegated.  if  EPA,  in 
the  course  of  d»elej»^);ing  such  authority. 
appu;ves  reportingj  requirements  or  an 
alternative  means  of  source  sur\'eillancp 
adopted  by  the  St.Jt}.  In  these  rases, 
such  sources  woulc  be  required  to 
compiy  with  thf  reljtiirements  adopted 
by  the  Slate. 

{"oir.pliance  witn  the  leak  detection 
and  repair  progran^  and  equipment 
requiremtrnts  wdl  ilso  be  assessed 
through  review  of  records  and 
inspections.  Reoon  s  of  leak  delef;tion. 
repair  attempts,  at  d  maintenance  are 


required.  .Notifications  are  also  required 
as  described  in  the  General  Provisions 
for  new  source  standards  (40  CFR  60.7). 

Summary  of  Impacts  of  the  Standards 

The  standards  will  cover  about  lao 
newly  constructed  facilities  and  up  to  40 
modified  or  reconstructed  facilities  in 
the  fifth  year  after  the  standards  are  in 
effect. 

Emission  Roductions 

The  standards  will  reduce  VOC 
emissions  from  affected  facilities  by 
approximately  73  percent,  or  IB.ltX) 
megagrams  (Mg)  per  year,  in  the  fifth 
year  after  the  standards  are  in  effect. 
These  impacts  are  compared  to  current 
industry  practices  including 
requirements  associated  with  State 
implementation  plans. 

Cost  and  Economic  Impuvts 

The  standards  will  require  an 
industry-wide  capita!  investment  over 
the  initial  5-year  period  of 
approximately  S6.2  million.  The 
industry-wide  net  annualized  cost  is 
estimated  to  be  approximately  Si. 5 
million  in  the  fifth  year  after  the 
standards  are  in  effect.  The  standards 
are  expected  to  increase  average  prices 
by  less  than  0.1  percent. 

Other  Impacts 

These  standards  of  pei formance  will 
not  increase  the  energy  usage  of  gas 
plant  process  units.  In  general,  the 
controls  required  by  the  standards  do 
not  require  signJfii:ant  additional  energy. 
Furthermote.  the  effect  of  the  standards 
will  be  to  decrease  production  losses  of 
raw  materials  so  that  a  net  positive 
energy  impact  will  result. 
Implementation  of  the  standards  will 
have  no  ad\erse  impa<;t  on  solid  waste 
within  the  natural  gas  industry. 

The  promulgated  standards,  changes 
since  proposal.  EPA's  responses,  to 
comments  received  by  mail  and 
comments  made  at  a  public  hearing  on 
March  7.  1084.  and  environmental, 
energy,  and  economic  impacts  are 
discussed  in  greater  detail  in  the  BID  for 
the  promu!gali?d  standards.  (See  the 
ADDRESSES  setjtion  of  this  preamble.) 

Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  file,  since  material  is  added 
throughout  the  rulemaking  process.  The 
do(,keting  system  is  intended  to  allow 
members  of  the  pubic  and  indust.n^' 
involved  to  identify  and  locate 
documents  so  that  they  can  participate  •, 
effectively  in  the  rulemaking  process. 


Along  with  the  statement  of  basis  and 
purpose  of  the  proposed  and 
promulgated  standards  and  EPA 
responsi;s  to  significant  comments,  the 
contents  of  the  docket  will  serve  as  the 
record  in  case  of  judicial  review,  except 
for  interagency  review  materials 
(Section  307(d)(7)(A)). 

Miscellaneous 

In  accordance  with  section  117  of  the 
Act.  publication  of  these  promulgated 
standards  was  preceded  by  consultation 
with  appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  This 
regulation  will  be  reviewed  4  years  from 
the  date  of  promulgation  as  required  by 
the  Clean  Air  Act. 

Section  317  of  the  Clean  Air  Act 
requires  the  Administrator  to  prepare  an 
economic  impact  assessment  for  any 
new  source  standard  of  performance 
promulgated  under  section  111(b)  of  the 
-Act.  An  economic  impact  assessment 
was  prepared  and  is  included  in  the 
BiDs.  Cost  was  carefuly  considered  in 
determining  BDT. 

The  resources  needed  by  the  industry 
to  maintain  records  and  to  collect, 
prepare,  and  use  the  reports  for  the  first 
3  years  would  be  about  6.6  person-years 
annually.  The  resources  required  by 
EPA  and  State  and  local  agencies  to 
process  the  reports  and  maintain 
records  for  the  first  3  years  would 
average  about  0.8  person-years 
annually. 

Prior  to  proposal,  the  information 
collection  requirements  in  this  rule  were 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980.  44 
IJ.S.C.  3501  St  spq.  The  OMB  did  not 
approve  the  proposed  requirement  that 
owners  or  operators  submit  notification 
of  their  election  to  comply  with  one  of 
the  alternative  valve  standards  because 
they  believed  that  it  was  unnecessary. 
The  Agency  believes  that  the 
notification  is  essential  for  enforcement 
personnel  lo  enforce  adequately  the 
standards.  Compliance  with  either  the 
primary  work  practice  standard  for 
valves  or  with  one  of  the  two  alternative 
standards  is  demonstrated  according  to 
difff.-rent  schedules  for  leak  detection 
and  repair  (monthly,  semiannually,  or 
annually).  Enforcement  personnel  could 
not  enforce  the  appropriate  compliance 
schedule  without  knowing  whether  the 
owner  or  operator  has  elected  to  meet 
the  primary  work  practice  standard, 
with  its  monthly  monitoring 
requirement,  or  one  of  the  alternatives 
with  their  less  frequent  monitoring 
requirements.  Because  the  notification  is 
considered  essential  for  enforcement 
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personnel  to  enforce  the  standard,  and 
because  the  burden  associated  with  the 
one-  to  two-sentence  notification  is 
minimal,  the  notification  requirement 
has  not  been  removed  from  the 
standards.  These  requirements  were 
approved:  the  OMB  control  number  is 
2060-0120. 

"Major  Rule"  Determination 

Under  Executive  Order  12291.  the 
Administrator  is  required  to  judge 
whether  a  regulation  is  a  'major  rule  " 
and.  therefore,  subject  to  certain 
requirements  of  the  Order.  The 
Administrator  has  determined  that  this 
regulation  would  result  in  none  of  the 
adverse  economic  effects  set  forth  in 
section  1  of  the  Order  as  grounds  for 
finding  a  regulation  to  be  a    major  rule." 
Fifth-year  annualized  costs  of  the 
standards  would  be  about  $1.5  million 
for  the  projected  200  newly  constructed, 
modified,  and  reconstructed  natural  gas 
production  facilities  that  could  be 
affected  by  the  standards  during  the 
first  5  years.  The  standards  result  in  no 
adverse  impact  on  profitability,  would 
have  a  potential  to  increase  slightly  the 
consumer  price  of  natural  gas  or  natural 
^as  products  (0.1  percen4  or  less),  and 
would  have  no  adverse  impact  on 
capital  availability  for  construction  of 
gas  plants.  The  Administrator  has 
concluded  that  this  rule  is  not  "major" 
under  any  of  the  criteria  established  in 
the  Executive  Order. 

This  regulation  was  submitted  to  the 
OMB  for  review  as  required  in 
Executive  Order  12291.  Any  written 
comments  from  OMB  to  EP.A  and  any 
EP.A  responses  to  those  comments  are 
available  for  public  inspection  in  Docket 
No.  A-80-20B.  Central  Docket  Section, 
at  the  address  given  in  the  AOOHESSES 
section  of  this  preamble. 

Regulatory  Flexibility  Analysis 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  adverse  effects  of  all 
Federal  regulations  upon  small  entities 
be  iden'ified.  According  to  current  Small 
Business  Administration  guidelines,  a 
small  entity  in  the  natural  gas 
processing  industry  is  one  that  has  500 
employees  or  fewer.  There  are  many 
small  companies  that  process  natural 
gas  and  employ  fewer  than  500  persons. 
However,  even  if  facilities  owned  by 
small  businesses  do  become  subject  to 
the  standards,  none  is  expected  to  be 
adversely  affected.  This  can  be  said 
because  the  price  and  profitability 
impacts  previously  described  have  been 
estimated  from  the  perspective  of  the 
"smaller"  gas  processing  units  in 
operation.  Thus,  the  economic  impact 
for  facilities  owned  by  small  businesses 


is  not  considered  significant.  Pursuant  to 
the  provisions  of  5  U.S.C.  605(b).  I 
hereby  certify  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements, 
Incorporation  by  reference.  Petroleum. 

Dated  May  10.  198.V 
Lee  M.  Thomas. 

Aiim:nis!r(if(ir 

PART  60— I  AMENDED  I 

40  CFR  P.irt  60  is  amended  as  follows: 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

•Authority:  42  I'  S  C  7411.  76()1(h) 

2.  By  adding  a  new  Subpart  KKK  as 
follows: 

Subpart  KKK— Standards  of  Performance 
(or  Equipment  Leaks  of  VOC  From  Onshore 
Natural  Gas  Processing  Plants 

S..(; 

60.fi3O    Applicability  and  designation  uf 

affected  faciiily. 
60631     Definitions. 

60.632  Standards 

60.633  E.xceptions. 

60.634  Alternative  means  of  emission 
limitation. 

60.635  Recordkeeping  requirements 
60  636    Reporting  requirements. 
60.637-60.639     |  Reserved] 

Sut>part  KKK— Standards  of  Performance 
for  Equipment  Leaks  of  VOC  From  Onshore 
Natural  Gas  Processing  Plants 

§  60.630     Applicability  ar>d  designation  of 
affected  facility. 

(a)  (1)  The  provisions  of  this  subpart 
apply  to  affected  facilities  in  onshore 
natural  gas  processing  plants. 

(2)  A  compressor  in  VOC  service  or  in 
wet  gas  service  is  an  affected  facility. 

(3)  The  group  of  all  equipment  except 
compressors  (definied  in  §  60.631)  within 
a  process  unit  is  an  affected  facility. 

(b)  Any  affected  facility  under 
paragraph  (a)  of  this  section  that 
commences  construction,  reconstruction, 
or  modification  after  January  20. 1984.  is 
subject  to  the  requirements  of  this 
subpart. 

(c)  Addition  or  replacement  of 
equipment  (defined  in  §  60.631)  for  the 
purpose  of  process  improvement  that  is 
accomplished  without  a  capital 
expenditure  shall  not  by  itself  be 
considered  a  modification  under  this 
subpart. 

(d)  Facilities  covered  by  Subpart  VV 
or  Subpart  GGG  of  40  CFR  Part  60  are 
excluded  from  this  subpart. 


(e)  A  compressor  station,  dehydration 
unit,  sweetening  unit,  underground 
storage  tank,  field  gas  gathering  system, 
or  liquefied  natural  gas  unit  is  covered 
by  this  subpart  if  it  is  located  at  an 
onshore  natural  gas  processing  plant.  If 
the  unit  is  not  located  at  the  plant  site, 
then  it  is  exempt  from  the  provisions  of 
this  subpart. 

§  60.631     Definitions. 

As  used  in  this  subpart,  all  terms  not 
defined  herein  shall  have  the  meaning 
given  them  in  the  Act.  in  Subpart  A  of 
Part  60.  or  in  Subpart  VV  of  Par!  60:  and 
the  following  terms  shall  have  iht; 
specific  meanings  given  them. 

"Alaskan  North  Slope  '  means  the 
approximately  69.000  square-mile  area 
extending  from  the  Brooks  Range  to  the 
Arctic  Ocean. 

."Equipment"  means  each  pump, 
pressure  relief  device,  open-ended  valve 
or  line,  valve,  compressor,  and  flange  or 
other  connector  that  is  in  VOC  service 
or  in  wet  gas  service,  and  any  device  or 
system  required  by  this  subpart. 

"Field  gas"  means  feedstock  gas 
entering  the  natural  gas  processing 
plant. 

"In  light  liquid  service"  means  that  the 
piece  of  equipment  contains  a  liquid  that 
meets  the  conditions  specified  in 
§  b0.485(e)  or  §  60.633(h)(2). 

"Natural  gas  liquids  '  means  the 
hydrocarbons,  such  as  ethane,  propane, 
butane,  and  pentane,  that  are  extracted 
from  field  gas. 

"Natural  gas  processing  plant"  (gas 
plant)  means  any  processing  site 
engaged  in  the  extraction  of  natural  gas 
liquids  from  field  gas.  fractionation  of 
mixed  natural  gas  liquids  to  natural  gas 
products,  or  both. 

"Nonfractionating  plant"  means  any 
gas  plant  that  does  not  fractionate 
mixed  natural  gas  liquids  into  natural 
gas  products. 

"Onshore"  means  all  facilities  except 
those  that  are  located  in  the  territorial 
seas  or  on  the  outer  continental  shelf 

"Process  unit"  means  equipment 
assembled  for  the  extraction  of  natural 
gas  liquids  from  field  gas.  the 
fractionation  of  the  liquids  into  natural 
gas  products,  or  other  operations 
associated  with  the  processing  of 
natural  gas  products.  A  process  unit  can 
operate  independently  if  supplied  with 
sufficient  feed  or  raw  materials  and 
sufficient  storage  facilities  for  the 
products. 

"Reciprocating  compressor"  means  a 
piece  of  equipment  that  increases  the 
pressure  of  a  process  gas  by  positive 
displacement,  employing  linear 
movement  of  the  driveshaft. 
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"In  wet  gas  servic^"  me.ins  that  a 
piece  of  equipment  aontains  or  contacts 
thu  field  gas  before  the  extraction  step 
in  the  process.  I 

§  60  632     Standards. 

|a)  F.ac.h  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall 
comply  with  the  requirements  of 
§  60.482-1  (a),  (b).  ami  (d)  and  §  60.482-2 
through  §  60.482-10.  except  as  piovided 
in  §  60.633,  as  so>)n  is  practicable,  but 
no  later  than  180  days  after  initial 
startup. 

(b)  An  owner  or  operator  may  elect  to 
comply  with  the  requirements  of 
§  CO  483-1  and  §  60.483-2. 

({.]  An  owner  or  operator  may  apply  to 
the  Administrator  far  permission  to  use 
an  alternative  means  of  emission 
limitation  that  achieves  a  reduction  in 
emissions  of  VOC  at  least  equivalent  to 
that  af;hii'ved  l)y  the  controls  required  in 
this  subpart.  In  doing  so,  the  owner  or 
operator  shall  comply  with  requirements 
of  §  60.634  of  this  subpart. 

(d)  Each  owner  or  operator  subject  to 
l!ie  provisions  of  this  subpart  shall 
comply  with  the  provisions  of  §  60.485 

(  xcept  as  provided  in  §  G0.633(f)  of  this 
subpart. 

(e)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall 
comply  with  the  provisions  of  §  60.486 
and  §  60  487  except  lis  provided  in 

§  »i0.o33.  §  60.633,  and  §  60.636  of  this 
subpart. 

(f)  An  owner  or  operator  shall  use  the 
following  provision  Instead  of 

§  60.4«.'j(d)(1):  Each  piece  of  equipment 
is  presumed  to  be  in  VOC  service  or  in 
wet  gas  service  unlre.s  an  owner  or 
operator  demonstrates  that  the  piece  of 
equipment  is  not  in  VOC  service  or  in 
wi^t  gas  service.  For  a  piece  of 
equipment  to  be  considered  not  in  VOC 
.service,  it  must  be  determined  that  the 
percent  VOC  conterit  can  be  reasonably 
expected  never  to  c:iceed  10.0  percent 
by  weight.  For  a  pie  :e  of  equipment  to 
bi'  considered  in  vvut  gas  service,  it  must 
be  determined  that  it  contains  or 
( imtacts  the  field  giis  before  the 
fxtraction  step  in  the  process.  For 
purposes  of  determiring  the  percent 
VOC  content  of  the  process  fluid  that  is 
I  iinlained  in  or  contjacis  a  piece  of 
I  juipment.  procedures  that  conform  to 
the  methods  described  in  ASTM 
Methods  E169,  E168,  or  E260 
(incorporated  by  refierence  as  specified 
in  §  60.17)  shallbe  used. 

;i  60.633    Exceptions. 

(al  Each  owner  or  operator  subject  to 
the  provisions  of  this  subject  may 
comply  with  the  following  exceptions  to 
the  provisions  of  Su  ipart  VV. 


(b)  (1)  Each  pressure  relief  device  in 
gas/vapor  service  may  be  monitored 
quarterly  and  within  5  days  after  each 
pressure  release  to  delect  leaks  by  the 
methods  specified  in  §  60.485(b)  except 
as  provided  in  §  60.632(c).  paragraph 
(b|(4)  of  this  section,  and  §  60.482-i(a)- 
(c)  of  Subpart  VV. 

(2j  If  an  instrument  reading  of  lO.CXK) 
ppm  or  greater  is  measured,  a  leak  is 
de'ected. 

(3)  (i)  When  a  leak  is  detected,  it  shall 
be  repaired  as  soon  as  practicable,  but 
no  later  than  15  calendar  days  after  it  is 
detected,  except  as  provided  in  §  60.482- 
9. 

(ii)  A  first  attempt  at  repair  shall  be 
made  no  later  than  5  calendar  days  after 
each  leak  is  detected. 

(4)  (i)  Any  pressure  relief  device  that 
is  located  in  a  nonfractionating  plant 
that  is  monitored  only  by  nonplant 
personnel  may  be  monitored  after  a 
pressure  release  the  next  time  the 
monitoring  personnel  are  on  site,  instead 
of  within  5  days  as  specified  in 
paragraph  (b)(1)  of  this  section  and 

§  60.482-(b)(l)  of  Subpart  VV. 
(ii)  No  pressure  relief  device 
described  in  paragraph  {b)(4)(i)  of  this 
section  shall  be  allowed  to  operate  for 
more  than  30  days  after  a  pressure 
release  without  monitoring. 

(c)  Sampling  connection  systems  are 
exempt  from  the  requirements  of 

§  60.482-5. 

(d)  Pumps  in  light  liquid  service, 
valves  in  gas/vapor  and  light  liquid 
service,  and  pressure  relief  devices  in 
gas/vapor  service  that  are  located  at  a 
nonfractionating  plant  that  does  not 
have  the  design  capaciH  to  process 
283,000  standard  cubic  meters  per  day 
iscmd)  (10  million  standard  cubic  feet 
per  day  (scfd))  or  more  of  field  gas  are 
exempt  from  the  routine  monitoring 
requirements  of  §  60.4o2-2(a)(l), 

§  60  482-7(a),  and  §  60.633(b)(lj. 

(e)  Pumps  in  light  liquid  service, 
valves  in  gas/vapor  and  light  liquid 
service,  and  pressure  relief  devices  in 
gas/vapor  service  within  a  process  unit 
that  is  located  in  the  Alaskan  North 
Slope  are  exempt  froi;i  the  routine 
monitoring  requirements  of  §  60.4,M2- 
2(a)(1),  §  60.482-7(a),  and  §  60.633(b)(1). 

(f)  Reciprocating  compressors  in  wet 
gas  service  are  exempt  from  the 
compressor  control  requirements  of 

§  60.482-3, 

(g)  In  addition  to  the  requirements  for 
flares  at  §  60.482-10ld)(4),  the  following 
are  allowed: 

(1)  Steam-assisted  and  nonassisted 
flares  designed  for  and  operated  with  an 
exit  velocity,  as  determined  by  the 
methods  specified  in  §  60.485(g)(4), 
equal  to  or  greater  than  18.3  m/sec  (60 
ft/sec)  but  less  than  122m/sec  (400  ft/ 


sec)  if  the  net  heating  value  of  the  gas 
being  combusted  is  greater  than  37.3 
Mj/scm  (10(WBtu/scf). 

(2)  Steam-assisted  and  nonassisted 
flares  designed  for  and  operated  with  an 
exit  velocity,  as  determined  by  the 
methods  specified  in  §  60.485(g)(4).  less 
than  122  m/sec  (400  ft/sec)  and  less 
th.in  the  velocity,  ^max.  as  determined 
by  the  following  equation: 

Log,„('ma\l  =  (Ht  +  28.81/31.7 

V.iax  =  Maximum  permllled  velocity,  m/sec. 

28.6  ^  Constant. 

31.7  -  Constant 

iij  -  Thp  net  heating  value  as  determined  in 
§  60.485  (gl(.(|. 
(h)  An  owner  or  operator  may  use  the 
following  provisions  instead  of 
§  60.485(e): 

(1)  Equipment  is  in  heavy  liquid 
service  if  the  weight  percent  evaporated 
is  10  percent  or  less  at  150  'C  as 
determined  by  ASTM  Method  D86 
(incorporated  by  reference  as  specified 
in  §60.17). 

(2)  Equipment  is  in  light  liquid  service 
if  the  weight  percent  evaporated  is 
greater  than  10  percent  at  150  °C  as 
determined  by  ASTM  Method  D86 
(incorporated  by  reference  as  specified 
in  §  60.17). 

§  60.634    Alternative  means  of  emission 
limitation 

(a)  If.  in  the  Administrator's  judgment, 
an  alternative  means  of  emission 
limitation  will  achieve  a  reduction  in 
VOC  em.issions  at  least  equivalent  to 
the  reduction  in  VOC  emissions 
achieved  under  any  design,  equipment, 
work  practice  or  operational  standard, 
the  Administrator  will  publish,  in  the 
Federal  Register  a  notice  permitting  the 
use  of  thai  alternative  means  for  the 
purjwse  of  compliance  with  that 
standard.  The  notice  may  condition 
permission  on  requirements  related  to 
the  operation  and  maintenance  of  the 
alternative  means. 

(b)  Any  notice  under  paragraph  (a)  of 
this  section  shall  be  published  only  after 
notice  and  an  opportunity  for  a  public 
healing. 

(c)  The  Administrator  will  consider 
applications  under  this  section  from 
either  owners  or  operators  of  affected 
facilities,  or  manufacturers  of  control 
equipment. 

(d)  The  Administrator  will  treat 
applications  under  this  section 
according  to  the  following  criteria, 
except  in  cases  where  he  concludes  that 
other  criteria  are  appropriate: 

(1)  The  applicant  must  collect,  verify 
and  submit  lest  data,  covering  a  period 
of  at  least  12  months,  necessary  to 
support  the  finding  in  paragraph  (a)  of 
this  section. 
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(2)  If  the  applicant  is  an  owner  or 
operator  of  an  affected  facility,  he  must 
commit  in  writing  to  operate  and 
maintain  the  alternative  means  so  as  to 
achieve  a  reduction  in  VOC  emissions  at 
least  equivalent  to  the  reduction  in  VOC 
emissions  achieved  under  the  design, 
equipment,  work  practice  or  operational 
standard. 

$  60.635    Recordkeeping  requirements. 

(a)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall 
comply  with  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section  in 
addition  to  the  requirements  of  §  60.486 

(b)  The  follow  ing  recordkeeping 
requirements  shall  apply  to  pressure 
relief  devices  subject  to  the 
requirements  of  §  60.633(b|(l)  of  this 
subpart. 

(1)  When  each  leak  is  detected  as 
specified  in  §  60.633(b)(2|.  a 
weatherproof  and  readily  visible 
identification,  marked  with  the 
equipment  identification  number,  shall 
be  attached  to  the  leaking  equipment. 
The  identification  on  the  pressure  relief 
de\  ice  may  be  removed  after  it  has  been 
repaired. 

(2)  When  each  leak  is  detected  as 
specified  in  §  60.633(b)(2).  the  following 
information  shall  be  recorded  in  a  log 
and  shall  be  kept  for  2  years  in  a  readily 
accessible  location: 

(i)  The  instrument  and  operator 
identification  numbers  and  the 
equipment  identification  number. 

(ii)  The  date  the  leak  was  detected 
and  the  dates  of  each  attempt  to  repair 
the  leak. 

(iii)  Repair  methods  applied  in  each 
attempt  to  repair  the  leak. 

(iv)  "Above  10.000  ppm"  if  the 
maximum  instrument  reading  measured 
by  the  methods  specified  in  §  60.635(a| 


after  each  repair  attempt  is  10.000  ppm 
or  greater. 

(v)  "Repair  delayed"  and  the  reason 
for  the  delay  if  a  leak  is  not  repaired 
within  15  calendar  days  after  discovery 
of  the  leak. 

(vi)  The  signature  of  the  owner  or 
operator  (or  designate)  whose  decision 
it  was  that  repair  could  not  be  effected 
without  a  process  shutdown. 

(vii)  The  expected  date  of  successful 
repair  of  the  leak  if  a  leak  is  not 
repaired  within  15  days. 

(viii)  Dates  of  process  unit  shutdowns 
that  occur  while  the  equipment  is 
unrepaired. 

(ix)  The  date  of  successful  repair  of 
the  leak. 

(\)  A  list  of  identification  numbers  for 
equipment  that  are  designated  for  no 
detectable  emissions  under  the 
provisions  of  |  60.482-4(a).  The 
designation  of  equipment  subject  to  the 
provisions  of  §  60.482-4(a)  shall  be 
signed  by  the  owner  or  operator. 

(c)  An  owner  or  operator  shall  comply 
with  the  following  requirement  in 
addition  to  the  requirement  of 
§  60.486(j):  Information  and  data  used  to 
demonstrate  that  a  reciprocating 
compressor  is  in  wet  gas  service  to 
apply  for  the  exemption  in  §  60.633(0 
shall  be  recorded  in  a  log  that  is  kept  in 
a  readily  accessible  location. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0120) 

§  60.636     Reporting  requirements. 

(a)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall 
comply  with  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section  in 
addition  to  the  requirements  of  §  60.487. 

(b)  An  owner  or  operator  shall  include 
the  following  information  in  the  initial 
semiannual  report  in  addition  to  the 


information  required  in  S  60.487(b)(1)- 
(4):  number  of  pressure  relief  devices 
subject  to  the  requirements  of 
§  60.633(b)  except  for  those  pressure 
relief  devices  designated  for  no 
detectable  emissions  under  the 
provisions  of  §  60.482 -4(a)  and  those 
pressure  relief  devices  complying  with 
§  60.482-4(c). 

(c)  An  owner  or  operator  shall  include 
the  following  information  in  all 
semiannual  reports  in  addition  to  the 
information  required  in  §  60.487(c)(2)(i)- 

(vi): 

(1)  Number  of  pressure  relief  devices 
for  which  leaks  were  detected  as 
required  in  §  60.633(b)(2)  and 

(2)  Number  of  pressure  relief  devices 
for  which  leaks  were  not  repaired  as 
required  in  §  60.633(b)(3). 

I  Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0120) 

3.  By  revising  paragraphs  (a)  (34).  (35). 
(36).  and  (40)  of  §  60.17  of  Subpart  A— 
General  Provisions  to  read  as  follows: 

§  60.17    Incorporation  by  reference. 

(a)-    •    • 

(34)  ASTM  E169-63  (Reapproved 
1977).  General  Techniques  of  Ultraviolet 
Quantitative  Analysis.  IBR  approved  for 
§  60.485(d).  §  60.593(b).  and  §  60.632(f). 

(35)  ASTM  E168-67  (Reapproved 
1977).  General  Techniques  of  Infrared 
Quantitative  Analysis,  IBR  approved  for 
§  60.485(d).  §  60.593(b).  and  §  60.632(f). 

(36)  ASTM  £260-73.  General  Gas 
Chromatography  Procedures.  IBR 
approved  for  §  60.485(d),  §  60.593(b). 
and  §  60.632(f). 

(40)  ASTM  D86-78.  Distillation  of 
Petroleum  Products,  IBR  approved  for 
§  60.593(d)  and  §  60.633(h). 

|FR  Doc.  85-15099  Filed  6-21-85;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  468 
I FRL  2823-41 

Copper  Forming  Point  Source 
Category  Effluent  Limitations 
Guidelines.  Pretreatment  Standards, 
and  New  Source  Performance 
Standards 

agency:  Environmental  l»rotec:lic)n 

Agency  (FPA). 

action:  Proposed  Regulation. 

summary:  EPA  proposes  to  amend  40 
CKR  Pcirt  468  which  limits  effluent 
discharge  to  waters  of  the  United  States 
and  the  introduction  of  pollutants  into 
publicly  owned  treatment  works  by 
existing  and  new  sources  that  form 
copper  and  copper  alloys.  EPA  agreed  to 
propose  these  amendments  in  a 
settlement  agreement  to  resolve  a 
lawsuit  challenging  the  final  copper 
forming  regulation  promulgated  by  FPA 
on  August  15.  1983  (48  FR  36942).  " 

The  proposed  amendments  include 
modifications  to  the  applicability  of  the 
copper  forming  regulation.  After 
considering  comments  received  in 
response  to  this  proposal.  FPA  will 
promulgate  a  final  rule. 
DATES:  Comments  on  this  proposal  must 
be  submitted  on  or  before  July  24.  1985. 
ADDRESS:  Send  comments  to  Ms.  Janet 
K  Goodwin.  Industrial  Technology 
Division  (VVH-552).  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington.  D.C.  20460. 

The  supporting  information  and  all 
comments  on  this  proposal  will  be 
available  for  inspection  and  copying  at 
the  EPA  Public  Information  Reference 
Unit.  Room  2404  (Rear)  (EPA  Library) 
401  M  Street.  SW..  Washington.  D.C. 
The  F>PA  information  regulation 
provides  that  a  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  notice  may  be 
addressed  to  Mr.  Ernst  P.  Hall  at  (202) 
382-7126. 
SUPPLEMENTARY  INFORMATION:  . 

Organization  of  This  Notice 

I.  1.cj{hI  Authority 

II.  Background 

A.  Rulemaking  and  SetliemenI  Agreemenl 
B  Effect  of  the  Settlement  Agreement 

III.  Proposed  Amendments  to  the  Copper 

Forming  Regulation 

IV.  Environmental  Impact  of  the  Proposed 

Amendments  to  the  Copper  Forming 
Regulation 

V.  Economic  impact  of  the  Proposed 

Amendments 

VI.  Solicitation  of  Comments 


VII.  Executive  Order  12291 

VIII  Regulatorv  Flexibilitv  Analvsis 

I.X  OMB  Review 

X.  List  of  Subjects  in  40  CKR  Part  M» 

I.  Legal  Authority 

The  regulation  described  in  this  notice 
is  proposed  under  authority  of  sections 
301.  304.  306.  307.  308  and  501  of  the 
Clean  Water  Act  (the  Federal  Water 
Pollution  Control  Act  Amendments  of 
1972.  33  use.  1251  el  seq..  as  amended 
by  the  Clean  Water  Act  of  1977.  Pub.  L. 
92-217) 

II.  Background 

A.  Rulemaking!  and  Settlement 
Af>reement 

On  November  12. 1982.  FPA  proposed 
a  regulation  to  establish  effluent 
limitations  guidelines  for  existing  direct 
dischargers  based  on  the  best 
practicable  control  technology  currently 
achievable  ("DPT")  and  the  best 
available  technology  economically 
achievable  ("BAT"'):  new  source 
performance  standards  ("NSPS")  for 
new  direct  dischargers;  and 
pretreatment  standards  for  existing  and 
new  indirect  dischargers  ("PSES"  and 
■PSNS".  respectively)  for  the  copper 
forming  point  source  category  (47  FR 
51279).  EPA  published  final  effluent 
limitations  guidelines  and  standards  for 
the  copper  forming  category  on  August 
15,  1983  (40  CFR  Part  468;  48  FR  36942) 
and  technical  corrections  to  the  final 
rule  on  November  3. 1983  (48  FR  50717). 
This  regulation  establishes  one 
subcategory  that  applies  to  all 
wastewater  discharges  resulting  from 
the  forming  of  copper  and  copper  alloys 
See.  40  CFR  468.01.  The  preamble  to  the 
final  copper  forming  effluent  limitations 
guidelines  and  standards  contains  a 
complete  discussion  of  the  development 
of  the  regulation. 

Following  promulgation  of  the  copper 
forming  regulation.  Brush  Wellman.  Inc. 
("Brush  ")  and  Cerro  Copper  Products 
Company  together  with  the  Village  of 
Sauget  ("Cerro")  filed  petitions  to 
review  the  regulation.  These  challenges 
were  consolidated  into  one  lawsuit  by 
the  United  States  Court  of  Appeals  for 
the  Seventh  Circuit  [Cerro  Copper 
Products  Company,  et.  al.  v.  EPA,  Nos. 
83-3053  and  84-1087.)  At  the  request  of 
all  parties,  the  two  cases  were 
subsequently  deconsolidated  since  each 
raised  distinctly  different  issues. 

On  September  29, 1984.  EPA  and 
Brush  executed  a  Settlement  Agreement 
to  resolve  all  issues  raised  by  Brush 
with  respect  to  the  copper  forming 
effluent  limitations  guidelines  and 
standards.  The  Agreement  applies  only 
to  the  challenges  made  by  Brush;  it  does 
not  resolve  challenges  made  by  Cerro 


nor  is  Cerro  a  parly  to  the  Agreement. 
On  0(  toiler  5.  1984.  the  United  Stales 
Court  of  Appeals  for  the  Seventh  Circuit 
entered  an  order  holding  Brush's  petition 
for  review  in  abeyance  pending 
implementation  of  the  Settlement 
Agreement.  The  challenges  made  by 
Cerro  are  being  litigated. 

Brush  challenged  the  copper  forming 
regulation  on  the  grounds  that  this 
regulation  and  single  subcategory  were 
not  appropriate  as  applied  to  its 
facilities  for  two  related  reasons.  First, 
Brush  forms  beryllium  copper  alloys  that 
differ  from  other  copper  alloys  because 
the  beryllium  oxide  coating  formed  on 
the  surface  of  the  metal  during  heat 
treating  is  both  tenacious  and  abrasive 
and  must  be  removed  by  special 
treatment  before  the  alloys  can  be 
further  processed.  Second,  one  facility 
owned  by  Brush  produces  exclusively 
very  thin  guage  beryllium  copper  strip 
and  wire  products.  Brush  claims  this 
causes  the  volume  of  wastewater  and 
mass  of  pollutants  discharged  to  vary 
significantly  from  other  copper  forming 
plants. 

Subsequent  data  and  information 
submitted  by  Brush  which  was  not 
available  to  EPA  before  promulgation 
support  its  contention  that  beryllium 
copper  forming  involves  technical 
considerations  not  adequately 
addressed  by  the  single  subcategory  of 
the  copper  forming  regulation.  In 
addition,  substantial  quantities  of 
beryllium  will  be  present  in 
wastewaters  from  the  removal  of  the 
beryllium  oxide  coating  which  were  not 
taken  info  account  during  the  copper 
forming  rulemaking. 

Because  of  these  differences,  EPA  has 
determined  that  discharges  from 
beryllium  copper  forming  are  best 
handled  as  a  separate  subcategory. 
Accordingly.  EPA  has  agreed  to  propose 
to  exclude  the  forming  of  beryllium 
copper  alloys  from  the  existing  copper 
forming  regulation  and  to  create  a  new 
subcategory  in  the  regulation  reserved 
for  effluent  limitations  guidelines  and 
standards  for  the  forming  of  beryllium 
copper  alloys.  EPA  has  also  agreed  to 
proposed  that  the  term  "beryllium 
copper"  shall  mean  copper  that  is 
alloyed  to  contain  0.1  percent  or  more 
beryllium.  The  minimum  amount  of 
beryllium  to  be  present  in  a  beryllium 
copper  alloy  was  set  at  0.1  percent  to 
cover  all  beryllium  copper  alloys  that 
are  manufactured  or  will  Be 
manufactured  within  the  foreseable 
future.  In  addition,  any  alloy  with 
beryllium  present  in  this  amount  is 
expected  to  have  the  unique  properties 
characteristic  of  all  beryllium  copper 
alloys.  We  use  the  term  "alloyed  to 
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i;ontain"  to  specify  ihat  the  beryllium 
must  hi!  intcntionalK  added. 

B.  Effe<f  of  tfw  Si.'ttft'inrnt  Aiiret^inent 

Under  th(;  AgroniBent.  KPA  h.is  agreed 
to  propose  to  umonJ  the  copper  forming 
regulation  to  ext  liiup  discharges  from 
the  forming  of  beryllium  copper  from 
Subpart  A  of  the  existing  copper  forming 
regulation.  40  CFR  Part  4WJ,  and  to 
solicit  comment  on  the  amendments,  if, 
after  F.I'A  has  taken  final  action  under 
the  Settlement  Agniement,  the 
provisions  of  the  copper  forming 
amendments  are  consistent  with  the 
Settlement  Agreement.  Brush  will 
voluntarily  dismiss  its  petition  for 
review  and  withdiaU'  its  request  for  a 
■fundamentally  diffi;rent  factors" 
variance  which  it  also  submitted 
pursuant  to  40  CFR  Part  125,  Subpart  D. 
Brush  h.is  also  agreed  not  to  seek 
judicial  review  of  a|iy  final  amendments 
that  are  consistent  ivith  the  Settlement 
Agreement.  The  Agency  also  agreed  to 
pri)pose  to  amend  40  CFR  Part  468  to 
create  a  new  subp;irl  reserved  for 
beryllium  copper  forming  effluent 
limitations  guididines  and  standards. 

As  part  of  the  Setjtlement  .'\greement, 
the  parties  jointly  requested  the  United 
Sl.iles  Court  of  App«?als  for  the  Seventh 
Circuit  to  slay  the  effe<;tiveness  of  40 
CFR  Part  468  as  it  ajiplies  to  discharges 
from  beryllium  copper  forming  pending 
f.nal  action  by  EPA  on  the  amendments. 
On  Novembei  8. 1984.  the  court  denied 
llie  joint  motion.  EPA  and  Brush 
subsequently  filed  a  joint  motion  to 
reconsider  the  denial.  The  court  granted 
the  motion  and  entared  the  stay 
described  above  on  March  5. 1985. 
Therefore,  40  CFR  1f68,  Subpart  A.  does 
not  apply  to  discharges  from  beryllium 
copper  forming.  Copies  of  the  Settlement 
Agreement  and  the  courts  st.iy  have 
been  sent  to  EPA  Regional  Olfices  and 
State  NPDES  Permit  issuing  authorities. 

III.  Proposed  Amendments  to  the 
Copper  Funning  Regulation 

Delow  is  a  list  of  those  sections  of  the 
copper  forming  regulation  subject  to  the 
piijposed  amendments.  All  limitations 
and  standards  contained  in  the  final 
copper  forming  regulation  published  on 
August  15, 1983  which  are  not 
specifically  listed  bftlow  are  not  affected 
by  the  proposed  aniendments.  EPA  is 
not  proposing  to  delete  or  amend  any  of 
the  limitations  and  standards  not 
specifically  addressed  in  this  proposal. 

A.  SiKlion  468.01  Applicability:  EPA  is 
proposing  to  correct  a  typographical 
error  changing  the  CFR  unit  from 
subpart  to  part. 

B.  Section  468.02  Sppciali/.ed 
Definitions:  EPA  is  proposing  to  add  a 
definition  for  the  term  berylliiun  copper 


alloy  to  mean  an  alloy  of  copper  which 
is  alloyed  to  contain  0.10  percent 
beryllium  or  greater. 

C.  Section  468.10  Appticability; 
description  of  the  copper  forming 
subcategory:  Section  468.10  of  the  final 
copper  forming  rule  contains  only  one 
subcategory  to  cover  discharges  from 
the  forming  of  all  copper  and  copper 
alloys.  This  was  based  on  information 
available  to  the  Agency  at  the  time  of 
promulgation  which  indicated  that 
wastewater  generated  by  forming  any 
copper  alloy  contained  similar  pollutant 
constituents  in  amounts  effectively 
controlled  by  the  same  model 
wastewater  pollution  control 
technology.  Accordingly,  EPA 
established  a  single  subcategory  in  the 
copper  forming  effluent  limitations 
guidelines  and  standards. 

After  promulgation.  Brush  submitted 
information  indicating  that  copper  alloys 
containing  beryllium  have  unique 
properties  requiring  different  forming 
techniques  than  the  forming  of  other 
copper  alloys.  These  differences  are 
discussed  in  the  preceding  section  of 
this  preamble.  Because  of  these 
diffurences,  the  Agency  proposes  to 
exclude  ber\  Ilium  copper  forming  from 
the  existing  regulation  and  to  create  a 
new  subcategory  reserved  for  effluent 
limitations  guidelines  and  standards  for 
all  beryllium  copper  alloys.  In  the 
Settlement  Agreement.  EPA  agreed  to   , 
propose  to  exclude  discharges  from 
beryllium  copper  forming  from  the 
subcategory  covering  all  other  copper 
alloys.  The  Agency  is  proposing  to  make 
this  change  by  adding  "except  beryllium 
copper  alloys"  at  the  end  of  §  468.10, 
Applicability  of  Subpart  A. 

The  unique  physical  properties  of 
beryllium  copper  alloys,  which  cause 
unique  forming  problems,  also  apply  to 
other  metal  alloys  containing  significant 
quantities  of  beryllium  and  pure 
ijerylliura  metal.  Therefore,  as  discussed 
in  the  notice  of  new  data  in  the 
nonferrous  metals  forming  category  (50 
FR  4872,  February  4, 1985),  the  Agency 
may  decide  to  combine  the  forming  of 
all  alloys  that  are  alloyed  to  contain 
beryllium  at  0.1  percent  or  greater  under 
one  subcategory.  Since  the  beryllium 
copper  alloy  is  the  largest  volume 
beryllium  alloy  produced,  it  would  be 
appropriate  to  include  forming  of  other 
beryllium  alloys  and  pure  beryllium 
metal  together  with  the  beryllium  copper 
forming  in  one  subcategory  of  the 
copper  forming  category. 

D.  Subcategorization:  The  final  copper 
forming  regulation  includes  beryllium 
copper  alloys  in  the  copper  forming 
subcategory.  EPA  is  proposing  to 
establish  a  new  subpart  B  reserved  for  a 
separate  subcategory  for  beryllium 


copper  forming  to  account  for  significant 
process  differences  from  the  forming  of 
other  copper  alloys.  The  Agency  has 
already  begun  gathering  data  relative  to 
beryllium  copper  forming  and  expects  to 
propose  limitations  and  standards  for 
this  subcategory  in  the  near  future. 

IV.  Environmental  Impact  of  the 
Proposed  Amendments  to  the  Copper 
Forming  Regulation 

This  amendment  will  not  increase  the 
discharge  of  pollutants  generated  by 
copper  foiming  plants  who  continue  to 
be  covered  by  the  copper  forming 
requirements  of  Subpart  A.  EPA 
estimates  that  five  to  nine  plants  will  be 
covered  by  this  proposed  rule.  Until 
beryllium  copper  forming  effluent 
limitations  guidelines  and  standards  are 
established,  these  plants  will  be 
regulated  on  a  case-by-case  basis.  The 
Agency  does  not  expect  a  significant 
increase  of  pollutants  discharged. 

V.  Economic  Impact  of  the  Proposed 
Amendments 

The  proposed  amendment  will  not 
alter  the  recommended  technologies  for 
complying  with  the  copper  forming 
regulation.  The  Agency  considered  the 
economic  impact  of  the  regulation  when 
the  final  regulation  was  promulgated 
(See  48  FR  36948).  These  proposed 
amendments  will  not  alter  the 
determinations  with  respect  to  the 
economic  impact  to  copper  forming 
plants  other  than  beryllium  copper 
forming  and  since  these  amendments  do 
not  propose  to  establish  any  effluent 
requirements,  they  should  have  no 
impact  on  beryllium  copper  forming 
plants. 

VI.  Solicitation  of  Comments 

EPA  invites  public  participation  in 
this  rulemaking  and  requests  comments 
on  the  proposed  amendments  discussed 
or  set  out  in  this  notice.  We  are 
particularly  interested  in  receiving 
comments  on  the  possibility  of  including 
other  beryllium  alloys  and  pure 
beryllium  in  the  beryllium  copper 
subcategory.  The  Agency  asks  that 
comments  be  as  specific  as  possible  and 
that  suggested  revisions  or  corrections 
be  supported  by  data. 

VII.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  Major  rules  are  defined  as 
rules  that  impose  an  annual  cost  to  the 
economy  of  $100  million  or  more,  or 
meet  other  economic  criteria.  This 
proposed  regulation,  like  the  regulation 
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promulgated  August  15,  1983.  is  not 
mHJor  because  it  does  not  fall  within  the 
criteria  for  major  regulations  established 
in  Executive  Order  12291. 

VIII.  Regulatory  Flexibility  Analysis 

Public  Ldw  96-354  requires  that  F.PA 
prepare  a  Regulatory  Flexibility 
Analysis  for  regulations  that  have  a 
signiHcant  impact  on  a  substantial 
number  of  small  entities.  In  the 
preamble  to  the  August  15.  1983  final 
copper  forming  regulation,  the  Agency 
concluded  that  there  would  not  be  a 
significant  impact  on  a  substantial 
number  of  small  entities  (48  KR  36950). 
For  that  reason,  the  Agency  determined 
that  a  formal  regulatory  flexibility 
analysis  was  not  required.  That 
conclusion  is  equally  applicable  to  these 
proposed  amendments,  since  the 
amendments  would  not  alter  the 
economic  impact  of  the  regulation.  The 
Agency  is  not.  therefore,  preparing  a 
formal  analysis  for  this  regulation. 

IX.  OMB  Review 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291.  .Any  comments  from  OMB  to  EPA 
and  any  EPA  response  to  those 
comments  are  available  for  pubhc 
inspection  at  Room  M2404.  U.S.  EPA. 
401  M  Street.  SW.,  Washington.  D.C. 
20460  from  9:00  a.m.  to  4:00  p  m.  Monday 
through  Friday,  excluding  federal 
holidays. 

List  of  Subjects  in  40  CFR  Part  468 

Copper  forming.  Water  pollution 
control.  Waste  treatment  and  disposal. 


Dated:  |une  11. 1985 
Lee  M.  Thomas 

PART  468— COPPER  FORMING  POINT 
SOURCE  CATEGORY 

For  the  reasons  stated  above.  EPA  is 
proposing  to  amend  40  CFR  Part  468  as 

follows: 

1.  The  authority  citation  for  Part  468 
continues  to  read  as  follows: 

Authority:  Sections  301.  3()4  (b),  (.;).  (e|.  and 
(S).  306  (b|  and  (c).  307  (b)  dnd  (c),  308  and 
501  of  the  Clean  Water  Act  (the  Federal 
Water  Pollution  Control  .\c\  Amendments  of 
1972.  as  amended  by  the  Clean  Water  Act  of 
1977)  (the    Act  ■):  33  U.S  C  1311.  1314  (b).  (c). 
('■).  and  Ig).  1316  |b)  and  |l).  1317  |b)  and  |c). 
1    18  and  1361:  86  Stat  816.  Pub  L  92-500:  91 
St.il   1.S67,  Pub  L  95-217 

General  Provisions 

2.  40  CFR  468.01  is  revised  to  read  as 
follows: 

§  460.01     Applicability. 

The  provisions  of  this  part  are 
applicable  to  discharges  resulting  from 
the  manufacture  of  formed  copper  and 
copper  alloy  products.  The  forming 
operations  covered  are  hot  rolling,  cold 
rolling,  drawing,  extrusiim.  and  forging. 
The  casting  of  copper  and  copper  alloys 
is  not  controlled  by  this  part.  (See  40 
CFR  Part  451.) 

3.  40  CFR  468.02  is  amended  by  adding 
a  new  paragraph  (x)  to  read  as  follows: 

§  468.02    Specialized  definitions. 

In  addition  to  the  definitions  set  forth 
in  40  CFR  Part  401  and  the  chemical 


analysis  methods  in  40  CFR  Part  136.  the 
follow  ing  definitions  apply  to  this  part; 
•         •         •         •         • 

(x)  The  term  "beryllium  copper  alloy" 
shall  mean  any  copper  alloy  that  is 
alloyed  to  contain  0.10  percent  or 
greater  beryllium. 

Subpart  A— Copper  Forming 
Subcategory 

4.  40  CFR  468.10  IS  revised  to  read  as 
follows: 

§  464.10    Applicability;  description  of  trie 
copper  forming  sui)category. 

rhis  subpart  applies  to  discharges  of 
pollutants  to  waters  of  the  United 
States,  and  introduction  of  pollutants 
into  publicly  owned  treatment  works 
from  the  forming  of  copper  and  copper 
alloys  except  beryllium  copper  alloys. 

•  •  *  •  • 

5.  40  CFR  Part  468  is  amended  by 
adding  a  new  Subpart  B  as  follows: 

Subpart  B— Beryllium  Copper  Forming 
Subcategory 

tj  468.20     Applicability:  description  of  the 
beryllium  copper  forming  subcategory. 

This  subpart  applies  to  discharges  of 
pollutants  to  waters  of  the  United 
States,  and  introduction  of  pollutants 
into  publicly  owned  treatment  works 
from  the  forming  ot  ber\'llium  copper 
alloys. 

§§  468.2 1  -468.26    I  Reserved  I 

|KR  U<)(    H5-15128  Kiied  t>-21-«.S:  8  45  am| 
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DEPARTMENT  OF  EDUCATION 

Off  .:e  of  Bilingual  Education  and 
Minority  Languages  Affairs 

34CFR  Parts  515  and  562 

Bilingual  Education:  Fellowship 
Program 

agency:  Department  of  Education. 
actiom:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
issuf  rejjulalions  under  section  743  of 
Part  C  of  the  Bilingual  Education  Act,  as 
amended  by  Pub.  L  98-511.  Recent 
amendments  to  the  Act  necessitate  the 
changes  incorporated  in  the  proposed 
regulations.  Institutions  of  higher 
education  (IHEs)  are  eligible  to  apply  for 
participation  in  the  Fellowship  l*rogram. 
The  Fellowship  Program  provides 
financial  assistance  to  full-time  students 
who  are  in  pursuit  of  a  degree  above  the 
bachelors  level  in  areas  related  to 
programs  of  bilingual  education  such  as 
teacher  training,  program 
administration,  research  and  evaluation, 
and  curriculum  development. 
DATES:  Comments  must  be  received'on 
or  liffMre  luly  24.  1M85. 
ADDRESSES:  All  comments  concerning 
these  proposed  rej^ulations  should  be 
ackiressed  to  the  Director.  Office  of 
Bilingual  Education  and  Minority 
Languages  Affairs.  U.S.  Department  of 
Education.  400  Maryland  Ave..  SW. 
(koom  421.  Reporters  Building). 
Washington.  D.C..  20202. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  lite  address 
listed  in  the  Paperwork  Reduction  .\c.\ 
section  of  this  predmble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ramon  M.  Chavez.  |r..  Education 
Program  Spcciaiis'  Office  of  Bilingual 
Education  and  Vn'nonty  Languages 
Affairs.  US.  Department  of  Education. 
400  Maryland  Avenue.  SW  (Room  421. 
Reporters  Building),  Washington.  DC. 
202(12.  Telephonf  (202)  24S-2595. 
SUPin^MENTARY  INFORMATION:  The 
authority  for  the  Fellowship  Program  is 
under  section  743  of  Part  C  of  the 
Bilingual  Education  Act.  Title  VH  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended  by  Pub.  L.  98- 
511.  enacted  on  October  19.  1984  (20 
U.S.C.  3221-3262). 

Although  not  eligible  for  funds  an  !IIE 
ma>  apply  for  participation  in  the 
Fellowship  Program.  An  individual 
submits  an  application  for  a  fellowship 
to  an  IHE  which  is  approved  for 
participation  in  the  Fellowship  I'rogram. 
A  participating  IMF,  forwards  to  the 


Secretary  names  of  individuals 
nominated  for  fellowships.  The 
Secretary  selects  Fellows  from  among 
the  names  nominated. 
The  proposed  regulations  include: 

(a)  Subpart  A — Ceneral. 
Section  562.1  of  the  proposed 

regulations  describes  the  scope  and 
purpose  of  the  program. 

Section  562.2  identifies  the  parties 
eligible  for  assistance  under  this 
program. 

Section  562.3  indicates  what 
regulations  apply  to  this  program. 

Section  562.4  indicates  the  definitions 
that  apply  to  this  program.  The 
definitions  in  34  CFR  500.4  apply  to 
awards  made  subsequent  to  Fiscal  Year 
1985. 

Section  562.5  describes  allowable 
costs  under  the  Fellowship  Program. 

(b)  Subpart  B—How  Does  an 
Institution  of  tiigher  Education  (IHE) 
Obtain  Approval  of  Its  Application  for 
Participation? 

Section  562.10  describes  how  the 
Secretary  approves  IHEs.  The  Secretary 
determines  whether  to  approve  an  IHE 
for  participation  in  the  Fellowship 
Program  with  regard  to  each  language 
curriculum.  The  selection  criteria  the 
Si.'crelary  uses  are  listed  in  §  ,t62.11.  The 
Secretary  then  designates  the  maximum 
number  of  fellowships  by  language 
curriculum  that  mav  be  awarded  at  the 
II  IE. 

(c)  Subpart  C — How  Dues  an 
Individual  Apply  for  a  Fellowship? 

Section  562.20  indicates  how  a 
participant  applies  for  a  fellowship 
award. 

(d)  Subpart  D — How  Does  the 
Secretary  Select  .\ew  Fellows? 

Section  562  30  contains  the  criteria  the 
Secretary  considers  in  selecting  Fellows. 
The  Secretary  gives  preference  to 
individuals  intending  to  study  in  certain 
specialized  areas.  The  Secretary  may 
also  give  preference  to  second-  and 
third-year  recipients. 

Section  562.31  addresses  the  period  of 
a  fellowship  award. 

(e)  Subpart  E—lVhat  Conditions  Must 
Be  Met  by  Fellows? 

Section  562  40  requires  that  Fellows, 
within  6  months  of  completion  of  their 
studies,  must  work  in  an  activity  related 
to  programs  of  bilingual  education. 

Section  562.41  requires  repayment  of 
the  fellowship  assistance  if  the  recipient 
does  not  work  in  one  of  the  activities 
discussed  in  §  562.40. 

Section  562.42  describes  the 
repayment  schedule  for  a  fellowship 
award.  Repayments  begin  within  6 
months  of  the  date  that  the  Fellow 
ceases  to  be  enrolled  as  a  full-time 
student  in  the  Fellowship  Program, 
unless  a  deferment  has  been  approved 


in  accordance  with  §  562.44.  If  the 
Fellow  ceases  to  work  in  an  approved 
activity,  he  or  she  must  repay  a  prorated 
amount  of  the  fellowship. 

Section  562.43  provides  that  the 
Secretary  charges  a  recipient  interest  on 
the  unpaid  balance  of  a  fellowship 
award  in  accordance  with  31  U.S.C. 
3717. 

Section  562.44  describes 
circumstances  under  which  repayment 
of  a  fellowship  award  is  deferred. 

Section  562.45  describes  the  length  of 
deferment  of  repayment. 

Section  562.46  describes 
circumstances  under  which  repayment 
is  waived. 

Section  562.47  doscribos  how  a 
fellowship  recipient  shall  account  for  his 
or  her  obligation. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  Order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  To 
the  entent  that  these  proposed 
regulations  affect  individuals,  the 
Regulatory  Flexibility  Act  does  not 
apply.  Participating  IHEs  are  authorized 
to  establish  their  own  procedures  for  the 
receipt  of  applications  from  individuals. 
The  criteria  the  Secretary  uses  in 
reviewing  applications  for  participation 
require  the  minimum  amount  of 
information  necessary  for  a  fair 
appraisal  of  the  qualifications  and 
project  activities  proposed  by  the  IHE. 

Paperwork  Reduction  Act  of  1980 

Section  562.47  contains  information 
collection  requirements.  As  required  by 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980,  the  Department 
of  Education  will  submit  a  copy  of  these 
propsed  regulations  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Inform.ition  and  Regulatory  Affairs, 
OMB,  Room  3208.  New  Executive  Office 
Building.  Washington.  D.C.  20503: 
Attention:  )oseph  F.  Lackey.  Jr. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
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All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
421,  Reporters  Building.  300  7th  Street. 
SW..  Washington,  D.C..  between  the 
hours  of  8:30  a.m.  and  4:00  p  m..  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  public  comment  is 
invited  on  whether  there  may  be  further 
opportunities  to  reduce  any  regulatory 
burdens  found  in  these  proposed 
regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects  in  34  CFR  Part  562 

Bilingual  education,  Education, 
Elementary  and  secondary  education. 
Grant  programs — education.  Reporting 
and  recordkeeping  requirements. 
Scholarships  and  fellowships. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  proposed  regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.003,  Bilingual  Education) 

Dated:  |une  19. 1985. 
William  |.  Bennett. 

Secretary  of  Education. 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
•Regulations  by  removing  Part  515  and 
adding  a  new  Part  562  as  follows: 

PART  515— BILINGUAL  EDUCATION: 
FELLOWSHIP  PROGRAM— 
[REMOVED] 

1.  Part  515  is  removed. 

2.  A  new  Part  562  is  added  to  read  as 
follows: 

PART  562— BILINGUAL  EDUCATION: 
FELLOWSHIP  PROGRAM 

Subpart  A — General 

Si'C. 

562.1  Fellowship  Program. 

562.2  Who  is  eligible  to  apply  for  assistance 
under  the  Fellowship  Program? 

562.3  What  regulations  apply  to  the 
Fellowship  Program? 


StT.. 

562.4  What  definitions  apply  to  the 
Fellowship  Program? 

562.5  What  docs  a  fellowship  award 
include? 

Subpart  B— How  Does  an  Institution  of 
Higher  Education  (IHE)  Obtain  Approval  of 
Its  Application  for  Participation? 

562.10  How  does  the  Secretary  approve 
IHF.s  for  participation? 

562.11  What  criteria  does  the  Secretary  use 
in  reviewing  applications  for 
participation? 

Subpart  C— How  Does  an  Individual  Apply 

for  a  Fellowship? 

562.20    Where  does  an  individual  apply? 

Subpart  D— How  Does  the  Secretary  Select 
New  Fellows? 

562.30  How  does  the  Secretary  select  new 
Fellows? 

562.31  What  is  the  period  of  a  fellowship? 

Subpart  E— What  Conditions  Must  Be  Met 
by  Fellows? 

.■)62.40    What  is  the  service  requirement  for  a 
fellowship? 

562.41  What  are  the  requirements  for 
repayment  of  the  fellowship? 

562.42  What  is  the  repayment  schedule? 

562.43  What  interest  is  charged? 

562.44  Under  what  circumstances  is 
repayment  deferred? 

562.45  What  is  the  length  of  the  deferment 
of  repayment? 

562.46  Under  what  circumstances  is 
repayment  waived? 

562.47  How  shall  the  recipient  account  for 
his  or  her  obligation? 

Authority:  Title  Vll  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  by  Pub.  L  98-511.  98  Stat.  2370  (20 
U.S.C.  3221-3262),  unless  otherwise  noted. 

Subpart  A— General 

§  562.1     Fellowship  Program. 

The  Fellowship  Program  provides 
financial  assistance  to  full-time  students 
who  are  in  pursuit  of  a  degree  above  the 
bachelor's  level  in  areas  related  to 
programs  of  bilingual  education  such  as 
teacher  training,  program 
administration,  research  and  evaluation, 
and  curriculum  development. 

(20  U.S.C.  3253) 

§  562.2    Who  is  eligible  to  apply  for 
assistance  under  the  Fellowship  Program? 

(a)  An  institution  of  higher  education 
(IHE)  that  offers  a  program  of  study 
leading  to  a  degree  above  the  bachelors 
level  as  described  in  §  562.1  may  apply 
for  participation  in  the  Fellowship 
Program. 

(b)  An  individual  is  eligible  to  apply 
for  a  fellowship  under  this  program  if 
the  individual — 

(l)(i)  Is  a  citizen,  a  national,  or  a 
permanent  resident  of  the  United  States: 

(ii)  Is  in  the  United  States  for  other 
than  a  temporary  purpose  and  can 


provide  evidence  from  the  Immigration 
and  Naturalization  Service  of  his  or  her 
intent  to  become  a  permanent  resident: 
or 

(iii)  Is  a  permanent  resident  of  the 
Commonwealth  of  Puerto  Rico.  Guam. 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  or  the  Trust 
Territories  of  the  Pacific  Islands; 

(2)  Has  been  accepted  for  enrollment 
as  a  full-time  student  in  a  course  of 
study  offered  by  an  IHE  approved  for 
participation  in  this  program. 

{^Q  U.S.C.  3253) 

§  562.3    What  regulations  apply  to  the 
Fellowship  Program? 

The  following  regulations  apply  to  the 
Fellowship  Program: 

(a)  The  regulations  relating  to  proof  of 
nonprofit  status  in  34  CFR  75.51. 

(b)  The  regulations  in  this  Part  562. 

(20  U.S.C.  3253) 

§  S62.4    What  definitions  apply  to  the 
Fellowship  Program? 

The  following  definitions  apply  to  Part 
562: 

(a)  "Program  of  bilingual  education" 
means  any  instructional  program 
authorized  under  Part  A  of  the  Act. 

(b)  The  definitions  in  34  CFR  500.4 
apply  to  awards  made  subsequent  to 
Fiscal  Year  1985. 

(20  U.S.C.  3231-3262) 

§  562.5    What  does  a  fellowship  award 
include? 

(a)  Allowable  costs.  A  student  may 
use  Fellowship  funds  under  the  program 
for — 

(1)  Tuition  and  fees — the  normal  and 
usual  costs  associated  with  the  course 
of  study; 

(2)  Books— up  to  S250; 

(3)  Travel— up  to  $250  for  travel  to 
field-study  site;  and 

(4)  A  stipend,  subject  to  the 
restrictions  in  paragraph  (b)  of  this 
section. 

(b)  Stipends. 

(1)  An  individual  may  receive  a 
Fellowship  stipend  if  he  or  she  is — 

(i)  A  full-time  student  in  a  program  of 
study  which  was  approved  by  the 
Secretary  in  accordance  with  §  562.10; 
and 

(ii)  Not  gainfully  employed  more  than 
20  hojirs  a  week  or  the  annual 
equivalent. 

(2)  A  stipend  for  an  individual 
participating  in  the  Fellowship  Program 
may  not  exceed  $450  per  month. 

(20  U.S.C.  3255) 
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Subpart  B— How  Does  an  Institution  of 
Higher  Education  (IHE)  Obtain 
Approval  of  Its  Application  for 
Participation? 

§  562. 10    How  does  the  Secretarv  approve 
IHEs  lor  participation? 

(j)  (1)  The  Secretary  determines 
whether  to  approve  an  11  IE  for 
participation  with  regard  to  eai  h 
proposed  language  curriculum  based  on 
the  quality  of  the  application  using  the 
critena  listed  in  §56211. 

(21  The  Secretary  awards  up  to  a 
mj\imum  of  100  points  for  ail  the 
criteria. 

(3)  Thr  miiximum  possible  score  for 
eacji  cr-teiion  is  indicated  in 
parentheses  following  the  heading  for 
each  criterion. 

(b)  After  Ihs  HIE's  application  has 
been  evaluated  according  to  the 
selection  criteria,  the  Secretarj'  rank 
orders  the  application. 

(c)  Following  ihe  rank  order,  the 
Secretary  th?n  designas^s  the  maximum 
number  of  fellowships  by  language 
curriculum  that  may  be  aw.irded  at  each 
IHE— 

(1)  Based  on  the  IMF's  capacity  to 
provide  graduate  training  in  the  areas 
proposed  for  fellowship  recipients:  and 

[2]  To  the  extent  feasible,  in 
proportion  to  the  needs  of  various 
groups  of  individuals  with  limited 
English  proficiency  within  the 
geographic  area. 

|J0  L'.S.C.  32.53(d).  3254) 

§  562. 1 1    What  criteria  does  the  Secretary 
Lse  in  reviewing  applications  for 
participation? 

|a)  In-i'itutioiial coninutnu-iu.  (25 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  Ihe  IHEs  gradii.itc 
program  of  study 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  Thf  extent  to  vvhii:h  the  prognini 
has  been  adopted  as  a  permanent 
graduate  program  of  study: 

(ii)  The  organiz.itionai  placement  of 
the  program; 

(iii)  The  staff  and  resources  whn:h  the 
IMF.  has  committed  to  the  program:  and 

(iv)  The  IHEs  demonstrated 
competence  and  experience  in  programs 
and  activities  such  as  those  authorized 
under  Title  VII  of  the  EIementar\  and 
Secondary  Education  Act  of  1965.  as 
amended. 

(b)  Qua/it}  of  faculty  mr-wbors.  [2D 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  Ihe  faculty  in  the 
academic  area. 


(2)  The  Secretary  looks  for 
information  that  shows  that  the 
background,  education,  researi.h 
interests,  and  relevant  experience  of  the 
f.u:ulty  qualify  them  to  plan  and 
implement  a  successful  program  of  high 
academic  quality. 

|c)  Quality  of  the  instructioiiul 
program.  (20  points) 

(1)  The  Secretary  looks  for 
information  that  shows  the  quality  of  Ihe 
applicant's  program  of  instruction 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  In  the  case  of  projects  designed  Id 
prepare  educational  person::*;)  for 
bilingual  education  programs  tiiat  use 
English  and  a  language  other  than 
English,  the  project  incorporales  the  use 
of  both  English  and  a  language  other 
than  English,  to  Ihe  extent  necessary  to 
develop  the  participants  competc^ncies 
as  bilingual  education  personnel: 

(ii)  The  quality  of  the  standards  used 
to  de'ermiiie  satisf:icfur\  progress  in 
and  completion  of  the  program:  and 

(iii)  The  interdisciplinary  aspe<  ts  of 
the  program. 

(dl  Field  bused  csperuiH  c  (15  points  I 
The  Secretary  reviews  each  applicatitin 
for  information  that  shows  Ihe  extent  to 
which  the  program  provides  field  based 
experience  through  arrangements  with 
local  educational  agencies  (l.EAs).  St.nte 
educational  agencies  (SEAs)  and 
persons  or  organizations  with  expertise 
in  programs  of  bilingual  education. 

(e)  Evidence  of  local  or  naticnc.'  need. 
(10  points)  The  Secretary  reviews  each 
application  for  informaMon  that  justifies 
the  need  for  more  individuals  traint'd 
above  the  bachelor's  level  in  proportion 
to  the  needs  of  various  gr;;ups  of 
individuals  with  limited  English 
proficiency  in  the  local  area,  and 
throughout  the  country. 

(f)  Recruitment  plan.  (10  points)  We. 
Secretary  reviews  each  application  for 
information  that  describes  the  IIIF  s 
pl.ins  for  recrjiting  and  selecting 
nominees  using  the  criteria  listed  in 

i  562.30(d)  and  (e). 

(-M)lS.C32j3(.i)) 

Subpart  C— How  Does  an  Individual 
Apply  for  a  Fellowship? 

§  562.20    Where  does  an  individual  apply** 

(a)  An  individual  shall  submit  an 
application  for  a  fellowship  to  a 
participating  IHE. 

(b)  Each  participating  IHE  may 
establish  procedures  for  receipt  of 
applications  from  individuals 

I201VS.C.  3253(a)l 


Subpart  D— How  Does  the  Secretary 
Select  New  Fellows? 

ii  562  30    How  does  the  Secretary  select 
new  Fellows? 

(a)  The  Secretary  seleits  Fellows 
t.iking  into  consideration  the  rank 
orders  prepared  by  Ihe  IHE.  subject  to 
the  maximum  number  of  fellowships  per 
langii.igc  curriculum  rlesignated  for  that 
IHE. 

(b)  The  Secretary  gi\es  pieferem  e  to 
individuals  intending  to  study  programs 
of  bilingual  education  for  limited  English 
proficient  students  in  the  following 
specialized  areas: 

(1)  Vo(  ational  education. 

(2)  Adult  education. 

(3)  Gifted  and  talented  (uiucation 

(4)  Special  education. 

(5)  Education  technology 
(h)  Literacy. 

(7)  Mathematics  and  science 
education. 

(c)  In  recommending  nominees,  an 

11  IK  shall  consider  the  following  criteri.r 

(1 1  .Academic  record.  The  quality  of 
the  academic  record  of  the  applic.int 

(2)  /.anguage  proficiency.  The 
•ipplicant's  proficiency  in  English  .ind.  if 
applicable,  the  language(s)  to  be 
studied. 

(3)  Experience.  The  extent  of  the 
applicant's  experience  in  providing 
services  to.  teaching  in,  or  administeiing 
programs  of  bilingual  education 

I20U.S.C.  .12.53(.i)) 

$562.31    What  is  the  period  of  a 
fellowship? 

(a)  Except  as  provided  in  par-igiapti 
(h)  of  this  section — 

(1)  Fellowships  may  be  awarded  fur  a 
maximum  of  two  one-year  periods  to  a 
student  who  maintains  satisfactory 
progress  in  a  post-baccalaureate 
program  of  study:  and 

(2i  Fellowships  may  be  awarded  lor  a 
maximum  of  three  one-year  periods  to  .) 
student  who  maintains  satisfactory 
progress  in  a  doctoral  program  of  study. 

(b)  Subject  to  the  availability  of  funds 
•md  where  adequate  justification  is 
provided  by  an  IHE,  the  Secretary  may 
extend  a  fellowship  beyond  the 
maximum  period  to  a  recipient  who,  for 
cin;umstances  beyond  his  or  her  control, 
is  not  able  to  complete  the  program  of 
study  in  that  period. 

({ )  A  recipient  of  a  fellowship  who 
seeks  assistance  beyond  the  initial  one- 
>ear  period  must  be  renominated  by  the 
participating  IHE. 

(d|  The  Secretary  ma\  give  prefeienr  e 
to  recipients  in  their  second  or  thinl 
year  who  maintain  satisfactory  prugrcss 
in  the  program  of  study  prior  to 
apjiroving  nominations  of  new  students 


I 
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(20  U.S.C.  3253  (a)) 

Subpart  E— What  Conditions  Must  Be 
Met  by  Fellows? 

§  562.40    What  is  the  service  requirement 
for  a  fellowship?       I 

(a)  Upon  selection  for  a  fellowship, 
thp  recipient  shall  sign  an  agreement 
provided  by  the  Secretary  to  work  for  a 
period  equivalent  to  the  period  of  lime 
that  the  recipient  receives  assistance 
under  the  fellowship  in  one  of  more  or 
the  following  activities: 

(1)  Training  personnel  to  develop  and 
conduct  programs  of  bilingual  education 
or  teacher  training  programs  at  IHEs. 

(2)  Conducting  research  related  to 
programs  of  bilingual  education. 

(3)  Administering  programs  of 
bilingual  education. 

(4)  Conducting  evaluations  of 
programs  of  bilingual  education. 

(.5)  Developing  curriculum  materials 
designed  for  programs  of  bilingual 
education. 

(())  Working  in  aiy  other  activity, 
approved  in  advance  by  the  Secretary, 
in  accordance  with  the  procedures  in 
§  562.47.  which  is  related  to  programs 
and  activities  such  as  those  authorized 
under  Title  VII. 

(b)  A  recipient  sjiall  begin  working  in 
one  or  more  of  the  jactivities  listed  in 
paragrap'^s  (a)(l)-(6)  of  this  section 
within  six  months  of  the  date  the 
recipient  ceases  to  be  enrolled  at  an  IHE 
as  a  full-time  student, 

(20  II.S.C.  3253(c)) 

ii  562.41     What  are  the  requirements  for 
repayment  of  the  fellowship? 

(a)  If  a  recipient  does  not  work  in  one 
of  the  activities  described  in 

§  562.40(a)(l)-(6),  he  or  she  shall  repay 
the  full  amount  of  the  fellowship. 

(b)  The  Secretary'  prorates  the  amount 
a  recipient  is  required  to  repay  based  on 
the  length  of  time  the  recipient  worked 
in  an  authorized  activity  compared  with 
the  length  of  time  during  which  he  or  she 

.    received  assistance. 
(20  U.S.C.  3253(c)) 

§  562.42    What  is  the  repayment  schedule? 
(a)  A  recipient  required  to  repay  all  or 
part  of  the  amount  of  a  fellowship 
shall— 


(1)  Begin  repayments  within  six 
months  of  the  date  he  or  she  ceases  to 
be  enrolled  as  a  full-time  student  at  an 
IHE  in  the  Fellowship  program;  or 

(2)  Begin  repayments  on  a  date  and  in 
a  manner  established  by  the  Secretarj', 
if  he  or  she  ceases  to  work  in  an 
authorized  activity,  of  the  prorated 
amount  of  his  or  her  obligation. 

(b)  A  recipient  must  repay  the 
required  amount,  including  interest,  in  a 
lump  sum  or  installment  payments 
approved  by  the  Secretary.  This  period 
may  be  extended  if  the  Secretary  grants 
a  deferment  under  §  562.44. 

(20  U.S.C.  3253(c)) 

§  562.43    What  Interest  is  charged? 

(a)  The  Secretary  charges  a  recipient 
interest  on  the  upaid  balance  owed  by 
the  recipient  in  accordance  with  31 
U.S.C  3717. 

(b)  No  interest  is  charged  for  the 
period  of  time — 

(1)  That  precedes  the  date  on  which 
the  recipient  is  required  to  commence 
repayment;  or 

(2)  During  which  repayment  has  been 
deferred  under  §  562.44. 

(20  U.S.C.  3253(c)) 

§  562.44    Under  what  circumstances  is 
repaynient  deferred? 

The  Secretary  may  defer  repayment  if 
the  recipient — 

(a)  Suffers  from  a  serious  physical  or 
mental  disability  that  prevents  or 
substantially  impairs  the  recipient's 
employability  in  one  of  the  activities 
described  in"§  562.40(a)(l)-(6); 

(b)  Demonstrates  to  the  Secretary's 
satisfaction  that  he  or  she  is 
conscientiously  seeking  but  unable  to 
secure  employment  in  one  of  the 
activities  described  in  §  562.40(a)(lH6); 

(c)  Re-enrolls  as  a  full-time  student  at 
an  IHE; 

(d)  Is  a  member  of  the  Armed  Forces 
of  the  United  States  on  active  duty; 

(e)  Is  in  service  as  a  volunteer  under 
the  Peace  Corps  Act;  or 

(f)  Demonstrates  to  the  Secretary's 
satisfaction  the  existence  of 
extraordinary  circumstances  that 
prevents  him  or  her  from  making  a 
scheduled  payment. 

(20  U.S.C.  3253(c)) 


§  562.45    What  is  the  length  of  the 
deferment  of  repayment? 

(a)  Unless  the  Secretary  determines 
otherwise,  a  recipient  shall  renew  a 
deferment  on  a  yearly  basis. 

(b)  Deferments  for  military  or  Peace 
Corps  service  may  not  exceed  three 
years. 

(20  U.S.C.  3253(c)) 

§  562.46    Under  what  circumstances  is 
repayment  waived? 

The  Secretary  may  waive  repayment 
if  the  recipient  demonstrates  the 
existence  of  extraordinary 
circumstances  that  justify  a  waiver. 

(20  use.  3253(c)) 

§  562.47    How  shall  the  recipient  account 
tof  his  or  her  obligation? 

(a)  Within  six  months  of  the  date  a 
recipient  ceases  to  be  enrolled  as  a  full- 
time  student  at  an  IHE,  the  recipient 
shall  submit  to  the  Secretary  one  of  the 
following  items: 

(1)  A  description  of  the  employment  in 
an  activity  listed  in  §  562.40(a)(l)-(6)  in 
which  he  or  she  is  employed. 

(2)  Repayment  required  under 
§§562.41-562.42. 

(3)  A  request  to  repay  the  obligation  in 
installments. 

(4)  A  request  for  a  deferment  or 
waiver  as  described  in  §§  562.44-562.48 
accompanied  by  a  statement  of 
justification. 

(b)  A  recipient  who  submits  a 
description  of  employment  under 
paragraph  (a)(1)  of  this  section 
employment  under  paragraph  (a)(1)  of 
this  section  shall  notify  the  Secretary  on 
a  yearly  basis  of  the  period  of  time 
during  the  preceding  year  that  he  or  she 
was  employed  in  the  activity. 

(c)  A  recipient  shall  inform  the 
Secretary  of  any  change  in  his  or  her 
employment  status. 

(d)  A  recipient  shall  inform  the 
Secretary  of  any  change  in  his  or  her 
address. 

(20 use.  3253(c)) 

[FR  Doc.  85-15177  Filed  6-21-85;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Bilingual  Education  Fellowship 
Program  for  Fiscal  Year  1985; 
Application  Notice  for  Continued 
Participation 

agency:  Dopiirtment  of  RduLutiun. 
action:  .Application  Notice  for 
Continued  Participation  under  the 
Bilingual  Education  Fellowship  Program 
fur  Fiscal  Year  1985. 


summary:  .Applications  are  invited  for 
continued  participation  under  the 
Bilingual  Education  Fellowship  Program. 

.Authority  for  this  program  is 
contained  in  Section  743  of  Part  C  of 
Title  VII  of  the  Elementary-  and 
Secondary  Education  Act.  as  amended 
by  Pub.  L.  98-511. 

(20  use.  3221-32621 

The  purpose  of  this  program  is  to 
provide  financial  assistance  to  full-time 
students  who  are  in  pursuit  of  a  degree 
above  the  bachelor's  level  in  areas 
related  to  programs  of  bilingual 
education  such  as  teacher  training, 
program  administration,  research  and 
evaluation,  and  curriculum 
development 

Closing  Date  for  Transmittal  of 
.Applications 

To  be  u.ssured  of  consideration  for 
funding,  applicants  should  mail  or  hand 
deliver  their  applications  on  or  before 
luly  24.  1985. 

If  an  application  is  late,  the 
Department  of  Education  may  lack 
sufficient  time  to  review  it  with  other 
applications  for  continued  participation 
and  may  decline  to  accept  it. 

Applications  Delivered  by  Mail 

Applications  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education.  Application  Control  Center. 
Attention:  (CFDA  No.  84.003F).  400 
Maryland  Avenue,  SW.,  Washington, 
DC.  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  datp 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

|3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  t  j  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 


not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  thn  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail 

Applications  Delivered  by  Hand 

Applications  that  are  hand  delivered 
must  be  taken  to  the  U.S.  Department  of 
Education.  Application  Control  Center, 
Room  5673.  Regional  Office  Building  a.3. 
7th  and  D  Streets.  SW..  Washington, 
DC. 

The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  8:00  a.m.  and  4;30  p.m. 
(Washington.  D.C.,  time)  daily,  except 
Saturdays.  Sundays,  and  Federal 
holidays. 

Program  Information 

The  Fellowship  Program  provides 
financial  assistance  to  full-time  students 
who  are  in  pursuit  of  a  degree  above  the 
bachelor's  level  in  areas  related  to 
programs  of  bilingual  education  such  as 
teacher  training,  program 
administration,  research  and  evaluation, 
and  curriculum  development 

Application  Forms 

Application  forms  and  program 
information  packages  are  expected  to  be 
ready  for  mailing  to  IHEs  currrntly 
participating  in  the  Fellowship  Program 
that  have  one  or  more  year(s)  remaining 
of  an  approved  multi-year  project  period 
on  |une  24. 1985. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  package  is  only  intended  to 
aid  applicants  in  applying  for 
participation  under  this  program. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  performance  requirements 
beyond  those  specifically  imposed  under 
the  statute  and  regulations. 

The  Secretary  urges  that  applicants 
not  submit  information  that  is  not 
requested. 

(The  application  form  is  appro\ed  by 
the  Office  of  Management  and  Budget 
under  control  number  leaS-OOOl). 

Available  Funds 

There  is  authorized  $2.5  million  for 
continued  participation  under  the 
Fellowship  Program  for  Fiscal  Year  1985. 


The  estimated  average  fellowship 
continuation  award  is  $10,000.  The 
estimated  number  of  fellowship 
continuations  is  2.50.  IHE  p.irticipalion  m 
the  Fellowship  Program  is  approved  for 
36  months  for  a  doctoral  program. 

These  estimates  do  not  bind  the  U.S. 
Department  of  Education  to  a  specific 
number  of  fellowships  or  to  the  amount 
of  any  fellowship,  unless  that  amount  is 
otherwise  specified  by  statute  or 
regulations. 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following: 

(1)  Rf^gulations  governing  the 
Fellowship  Program  as  proposed  to  be 
codified  in  34  CFR  Part  562. 
(.Applications  are  being  accepted  based 
on  the  notice  of  proposed  rulemaking  for 
the  Fellowship  Program  which  is 
published  in  this  issue  of  the  Federal 
Register.  If  any  substantive  changes  are 
made  in  the  final  regulations  for  this 
program,  applicants  will  be  given  an 
opportunity  to  revise  or  resubmit  their 
■ipp'iications.) 

(2)  The  regulations  relating  to  proof  of 
nonprofit  status  in  34  CFR  75.51. 

Further  Information 

For  further  information  contact 
Ramon  M.  Chavez.  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs,  U.S.  Department  of  Education, 
400  Maryland  Avenue.  SW  (Reporters 
Building.  Room  421).  Washington.  D.C. 
20202.  Telephone:  (202)  245-2595. 
(Catalog  of  Federal  Domestic  Assi.stanct> 
Number  64.003.  Bilingu.i!  F.Jucation) 

Dated:  June  19.  1985. 
Carol  Pendaii  Whitten, 

Director,  Office  of  Bi/intiuaJ  Eilui-olion  and 

Minority  Languages  Affairs. 

(FR  Doc.  85-15176  Filed  6-21-85:  8:45  am) 
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Bilingual  Education  Fellowship 
Program  for  Fiscal  Year  1985: 
Application  Notice  for  New 
Participation 

AOENCY:  Department  of  Education. 

action:  Application  Notice  for  New 
Participation  under  the  Bilingual 
Education  Fellowship  Program  for  Fiscal 
Year  1985. 


SUMMARY:  New  Applications  are  invited 
for  participation  under  the  Bilingual 
Education  Fellowship  Program. 
Authority  for  this  program  is 
contained  in  Section  743  of  Part  C  of 
Title  VII  of  the  Elementary  and 
Secondary  Education  Act,  as  amended 
by  Pub.  L  98-511.  (20  U.S.C.  3221-3262) 
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Institutions  of  higher  education  (lUP^s) 
iire  eligible  to  apply  for  participntion  in 
the  Fellowship  Program.  II  IF, 
participation  in  the  Fellowship  I'rogram 
is  .'»6  months  for  a  doctoral  program  and 
24  months  for  a  posj-baccalaureate 
program.  I 

the  purpose  of  this  program  is  to 
provide  financial  assistance  to  full-time 
students  who  are  in  pursuit  of  a  degree 
above  the  bachelor's  level  in  areas 
related  to  programs  of  bilingual 
education  such  as  teacher  training, 
program  administration,  research  and 
evaluation,  and  curriculum 
development. 

Closing  Date  for  Transmittal  of 
Applications 

Applications  for  participation  must  be 
mailed  or  hand  delivered  on  or  before 
July  24,  1985. 

Applications  Delivered  by  Mail 

Applications  sent  by  mail  m-ust  be 
addressed  to  the  U.S.  Department  of 
Education.  .Application  Control  Center. 
Attention:  (CFDA  No.  84.(¥)3F),  400 
Maryland  Avenue,  SW.,  Washington. 
DC."  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legibly  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

if  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  will  be  notified  that 
its  application  will  not  be  considered. 

Applications  Delivered  by  Mand 

Applications  that  are  hand-delivered 
must  be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 


Room  5673,  Regional  Office  Building  -3. 
7th  and  D  Streets,  SW..  Washington. 
DC. 

The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  D.C.  time)  daily,  except 
Saturdays,  Sundays,  and  P^ederal 
holidays.  Applications  that  are  hand- 
delivered  will  not  be  accepted  by  the 
Application  Control  Center  after  4:30 
p.m.  on  the  closing  date. 

Program  Information 

An  IHE  which  meets  the  requirements 
in  34  CFR  562.2(a)  may  apply  for 
participation  in  the  Fellowship 
Programs.  An  individual  who  meets  the 
requirements  in  34  CFR  562.2(b)  is 
eligible  to  apply  for  a  fellowship. 

This  program  provides  financial 
assistance  to  full-time  students  who  are 
in  pursuant  of  a  degree  above  the 
bachelor's  level  in  areas  related  to 
programs  of  bilingual  education  such  as 
teacher  training,  program 
administration,  research  and  evaluation, 
and  curriculum  development. 

After  completion  of  the  program  of 
study,  a  fellow  is  required  to  work  in  an 
authorized  activity  equivalent  to  the 
period  of  time  for  which  he  or  she 
received  assistance  under  the 
fellowship,  or  to  follow  procedures  for 
repayment  or  deferment  of  repayment  of 
the  fellowship  as  described  in  the 
regulations. 

Application  Forms 

Application  forms  and  program 
information  packages  are  expected  to  be 
available  by  June  24  1985.  These  may  be 
obtained  by  writing  to  the  Office  of 
Bilingual  Education  and  Minority 
Languages  Affairs,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW. 
(Reporters  Building,  Room  421), 
Washington,  D.C.  20202. 

Applications  must  be  pnjpared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  package  is  only  intended  to 
aid  applicants  in  applying  for 
participation  under  this  program. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  performance  requirements 
beyond  those  specifically  imposed  under 
the  statute  and  regulations. 


The  Secretary  strongly  urges  thai  Ihi' 
narrative  portion  of  the  application  not 
exceed  20  pages. 

'I'he  Secretary  further  urges  that 
applicants  not  submit  information  that  is 
not  requested. 

(The  application  form  is  approved  by 
the  Office  of  Management  and  Dutlgel 
under  control  number  1883-0001 ) 

Available  Funds 

There  is  authorized  S2.5  million  for 
new  fellowships  for  Fiscal  Year  1985. 
The  estimated  average  new  fellowship 
award  is  SlO.OOO.  The  estimated  numlx'r 
of  new  fellowships  is  250.  IHE 
participation  in  the  Fellowship  I'rogiam 
is  36  months  for  a  doctoral  program  and 
24  months  for  a  post-baccalaureate 
program. 

These  estimates  do  not  bind  the  U.S. 
Department  of  Education  to  a  specific 
number  of  fellowships  or  to  the  amount 
of  any  fellowship  unless  that  amount  is 
otherwise  specified  by  staTute  or 
regulations. 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following: 

(1)  Regulations  governing  the  Bilingual 
Education  Fellowship  Program  as 
proposed  to  be  codified  in  34  CFR  Part 
562.  (Applications  are  being  accepted 
based  on  the  notice  of  proposed 
rulemaking  for  the  Fellowship  Program 
which  is  published  in  this  issue  of  the 
Federal  Register.  If  any  substantive 
changes  are  made  in  the  final 
regulations  for  this  program,  applicants 
will  be  given  an  opportunity  to  revise  or 
resubmit  their  applications.) 

(2)  The  regulati6ns  relating  to  proof  of 
nonprofit  status  in  34  CFR  75.51. 

Further  Information 

For  further  information  contact 
Ramon  M.  Chavez.  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs.  LI.S.  Department  of  Education, 
400  Maryland  Avenue  SW.  (Reporters 
Building.  Room  421).  Washington.  D.C. 
20202.  Telephone:  (202)  245-2595. 

(CatHlog  of  FeiltTa!  Domestic  Assistance 
Numtier  84.003.  Bilingual  Education) 

Oil  ted:  June  19.  1985. 
Carol  Pendas  VVhilten, 
Director.  CWcx-  of  Bilingual  Education  and 
Minority  l.ani;ua}]es  Affairs. 
[FR  Doc.  85-15179  Filed  6-21  85;  8:45  amj 
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DEPARTMENT  OF  AGRICULTUaE 

Agricultural  Marketing  Service 

7  CFR  Part  52 

United  States  Standards  for  Grades  of 
Canned  Carrots  and  Canned  Beets 

AGENCY:  A}{rii;ulliiral  Marketing  Service. 
LiSDA. 

ACTKNC  Final  rule. 


summary:  The  purpose  of  this  final  rule 
IS  to  revise  the  voluntary  U.S.  Standards 
for  Grades  of  Canned  Carrots  and  U.S. 
Standards  for  Grades  of  Canned  Beets. 
This  fin;ii  rule  was  developed  by  the 
United  States  Department  of  Agriculture 
(USDAl  at  the  request  of  major 
segments  of  the  food  processing 
industry.  This  final  rule  will  lower  the 
recommended  minimum  drained  weights 
fir  all  styles  of  canned  carrots  and 
canned  beets  packed  in  the  No.  10  can 
s:ze.  Its  effect  would  be  to  update  the 
standards  to  reflect  current 
manufacturing  practices  and  promote 
orderly  and  efficient  marketing  of 
canned  carrots  and  canned  beets. 
EFFECTIVE  DATE:  |upe  24.  1985 
FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  M.  Hdugcn.  Processed  Products 
Branch.  Fruit  and  Vegetable  Division. 
.Agricultural  Marketing  Service.  U.S. 
Department  of  Agriculture.  Washington. 
DC.  202.'iO.  Telephone  (202)  447-ti247. 
SUPfLEMENTARY  INFORMATION:  This  rule 
h.is  been  reviewed  under  USDA 
procedures  and  Executive  Order  12291 
and  has  been  designated  as  a 
"nonmajor"  rule.  It  will  not  result  in  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more.  There  will  be  no  major 
increase  in  cost  or  prices  to  consumers; 
individual  industries:  Federal.  State,  or 
local  government  agencies:  or 
geographic  regions.  It  will  not  result  in 
significant  effects  on  competition, 
employment,  investments,  productivity, 
innovations,  or  the  ability  of  United 
Stales-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

William  T.  Manley.  Deputy 
Administrator.  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  econom.ic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  in  the  Regulatorv 
Flexibility  Act.  Pub.  L  96-354  (5  U.S.C. 


601).  because  it  reflects  current 
marketing  practices. 

On  April  19.  1985.  a  pri'posed  rule  was 
published  in  tiic  Federal  Register  (50  FR 
1.5568)  that  provided  for  the  reduction  of 
the  recommended  minimum  drained 
weights  for  all  styles  of  canned  carrots 
and  canned  beets  packed  in  the  No.  IQ 
contaiiicr  size  by  two  ounces,  except 
julienne  style  which  would  be  lowered 
by  four  ounces.  The  No.  10  container  is  a 
large  container  (approxim.ately  6  lbs.  10 
oz.)  designed  primarily  for  the 
institutional  market. 

1  hree  comments  were  received  to  the 
proposed  rule.  All  comments  were 
favorable.  Comstock  Foods,  a  subsidiary 
of  Curtice-Burns.  Incorporated  supports 
the  revision  stating  three  basic  reasons: 
(1)  Critical  processing  factors  include  a 
maximum  put-in  weight  The  proposed 
minimum  drained  weight  reduction, 
while  insignificant,  will  .ifford  impmved 
reliability  in  meeting  this  processing 
requirement:  (2)  certain  styles  of  .No.  10 
canned  beets  and  carrots  are  very 
difficult  to  fill  and  maintain  current 
USDA  minimum  drained  weight 
recommendations.  The  reduction  in 
minimum  drained  weights  will  provide  a 
means  of  improved  adherence  to 
minimum  recommended  drained  weights 
by  USDA  and  also  improve  quality  with 
less  mechanical  damage  occurring  while 
filling  containers;  and  (J)  the  reduction 
in  minimum  drained  weights  should  lead 
to  a  general  quality  improvement  due  to 
the  fact  that  less  product  will  be 
processed  in  the  head  space  portion  of 
the  sealed  No.  10  can  which  leads  to 
scorching  discoloration,  often  mistaken 
as  oxidation  in  both  beets  and  carrots. 

National  Food  Processors  Association 
(.NFP.A),  a  trade  association  representing 
about  600  member  companies  that  pack 
processed  prepared  fruits,  vegetables, 
meats  fish,  and  specialty  products 
commented  favorably  on  behalf  of  their 
members.  NFPA  commented  that  their 
members  have  experienced  difficulties 
in  meeting  the  drained  weight 
recommendations  for  canned  carrots 
and  canned  beets  of  the  present  grade 
standards  to  the  extent  that  even  under 
optimum  operating  conditions  a 
significant  portion  of  the  pack  processed 
in  the  No.  10  size  container  fails  to  meet 
these  recommendations.  Attempts  at 
overpacking  have  not  been  successful  in 
correcting  the  problem  and  have 
contributed  to  other  problems.  Such 


overpacking  contributes  to  a  high 
incidence  of  defective  seams  caused  by 
excess  product  being  trapped  between 
the  container  flange  and  lid  at  the  time 
of  closing.  In  addition,  overfilling 
containers  increases  damage  to  thti 
product  which  may  be  crushed  as  the  lid 
is  forced  down  on  the  container. 
Crushing  lowers  the  quality  and  grade  of 
the  pnxluct.  and  is  counterproductive  to 
the  intent  of  the  voluntary  grading 
program. 

NFPA  further  states  the  revision  will 
help  eliminate  waste  and  downgrading 
of  product  and  will  decrease  the 
inciilence  of  spoilage  caused  by 
defective  seams.  The  Association  urges 
the  adoption  of  the  previously  proposed 
amendments  to  the  voluntarj'  grade 
standards  for  canned  carrots  and 
canned  beets  at  the  earliest  possible 
date. 

The  food  processor.  Draper-King  Cole. 
also  commented  favorably  for  the 
revision  of  the  canned  beets  and  canned 
carrots  grade  standards. 

It  is  found  that  good  cause  exists  for 
mdking  this  document  effective  upon 
publication  in  the  Federal  Register  (5 
U.S.C.  533)  because:  (1)  The  1985  crop 
se;<8on  begins  in  late  June  and  this  final 
rule  should  be  effective  by  the  time  new 
crop  deliveries  from  growers  to 
processors  begin;  and  (2)  postponing  the 
effective  date  of  this  final  rule  would 
serve  no  useful  purpose  and  could  cause 
administrative  problems  in  the 
application  of  U.S.  grade  standards  for 
canned  beets  and  canned  carrots. 

List  of  Subjerts  in  7  CFR  Part  52 

Fruits,  Vegetables,  Food  grades  and 
standards. 

PART  52— [AMENDED] 

1.  The  dulliority  citation  for  Part  52 
continues  to  read  as  follows: 

.Authority:  Agricultural  Marketing  Act  of 
1946  Sec.  203.  205,  80  Stat.  1087.  1090  .is 
amended  ('  V  SC  1622.  1624J. 

§52.675  {Amended] 

2  Accordingly,  section  52  675  of 
Subpart — United  States  Standards  for 
Grades  of  Canned  Carrots  (7  CFR 
52.675)  is  amended  in  Tabic  No.  1  by 
revising  the  last  line  to  read  as  follows: 

§  52  675    Recommended  minimum  drained 
weigtit. 


V5»-- 


UMi 
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No    10 


Table  I.— Recommended  Minimum  Drained  Weights,  in  Ounces,  of  Carrots 


Whole 


Sliced 


Conlamef  si7e  or  designation 


1'/j  I 


Less  ttun  1 W  inch  Less  than 

I'iinch             m  1".inch       ^.g^etef 

m  diametei  in              ^  ^^ 

diameter  and  oxer  diametef 


Ouaf 
Diced        tered  afxl      Julienne 
cut 


67 


66 


66 


70 


'  Mixed  sues  lo  be  basedlon  drained  weight  Hx  predomnale  size  ol  individual  units. 

3.  Accordingly.  §  52.525  of  Subpart—         in  Table  No.  I  by  revising  the  last  line  to       §  52.525    Recommended  minimum  drained 
Unitnd  States  Standards  for  Grades  of  read  as  follows:  weight. 

Ciinnetl  Beets  (7  CFR  52.525)  is  amended 


Table  I.— Recommended  Minimum  Drained  Weights,  in  Ounces,  of  Beets 


No    10 


Contair^r  size  or  designation 


Whole'  Sliced  ' 

. Ouar- 

„       .,  _       ..  Medium  Diced         lered  and      Julienne 

SoeNos      Sl^e^tos         g^,,  3^  j-ut 


1  thfu  3        *  thru  6 


Large 


66 


67 


66 


70 


68 


64 


'  Mined  sues  to  be  baseij 
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CFR  PARTS  AFFECTED  DURING  JUNE 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  whicti 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title 


3  CFR 

The  President 

Administrative  Orders 

f^emorandums: 

June  20,  1985 25685 

Presidential  Findings: 

June  14,  1985 25189 

Executive  Orders: 
1961  (Amended  by 

EO  12518/ 23661 

11888  (Aniended  by 

EO  12519) 25037 

12518 23661 

12519 25037 

12520 25683 

Proclamations: 
4707  (Amended  by 

EO  12519) 25037 

4768  (Amended  by 

EO  12519) 25037 

5348 23267 

5349 23891 

6350 25065 

5351 25191 

5352 25193 

5353 25195 


5  CFR 

536 

890 


23663 
,24757 


7  CFR 

15 25687 

28 - 25197 

52 26140 

55 23269 

56  23269 

59 23269 

70 23269 

301 ...23893,  25687,  25903- 

25905 

319 24171 

322 25688 

400 24503 

713 25691 

810 23663 

905 23894 

908 23393,  24760,  25413, 

25906 

910 24170,  24899.  25695 

911 23664 

925 24761 

930 24899 

944 23664 

981 241 74,  241 75 

989 23895 

1040 24611 

1106 24176 

1207 25198 

1872 23897 

1900 23897 


1901 23897 

1940 J 24178 

1944 23897 

1951 23897 

1955 23897 

1962 23897 

3015 24612 

Proposed  Rules: 

319 23815 

927 24531 

928 23312 

981 -25994 

1040 24779 

1136 25249 

1205 25425 

8  CFR 

238 23789.  25545.  25695. 

25906 

248 25696 

Proposed  Rules: 

3 25994 

212 25994 

245 23959 

9  CFR 

78 23393.  23937.  23938 

92 23790 

94 24187,  24612 

101 24901 

113 23791.  24904 

114   24901 

313 25199 

318 25202 

322 25203 

354 25067 

381 25203 

Proposed  Rules: 

92 25081 

318 25081 

381 25081 

10  CFR 

0  25697 

9 25204.25907 

Proposed  Ruler. 

30 23960 

40  23960 

50 24655 

61  23960 

70   23960 

72 23960 

430 24198 


11  CFR 

100 

101 


25698 
25698 


12  CFR 

201 23394 

207 24613 

217  25413 
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220 „ 246^3 

221 24613 

226 25068 

563 23395 

571 25205 

Proposed  Rules. 

332  23963.23964 

563 23432,  25250.  25715 

584 25715 

14CFR 

39.     23396.  23939.  24187 

24188.25545  25546.25907 

71     23270-232''2.  23971- 

23399. 23940.  2394 1 .  24 1 89 

24505.25210.25547 

73 23665.24505 

75 „ 25211 

95 23272 

97 25212,  25548 

1 08 25654 

121 — 2394 1 

125 23941 

1 27 „ „....  2394 1 

129 23941.25654 

135 „ 23941 

Propos«d  Ru4e«: 

Ch  I  23433.25252 

33 25579 

39 23434.  23435.  23993 

23994.  25253.  25579-25584 

71      23312.  23714,  25254 

25426.25427 

73 24199 

75  23714 

ISCFR 

20  23947 

30 „ „ 2340C 

50 „ 23403 

100  ...'. 23947 

370 23404 

372 23404 

373  23666 

399 23284.23404.23405 

16CFR 

4 „...  25699 

13 23284.  23406  25549 

305 .23285 

Propo— d  RuIm: 

Ch  II  25082 

13 23313-23316,  23437 

23440. 24200-24206, 25255 
456... 23996 

17CFR 

1 23666 

200     23286.23287.23668 

210 -...25214 

229 -...25214 

230 _...  2521 4 

239 ...23287 

240 25214 

249 _...  25214 

250 23287 

259 23287 

270 24506,24762 


.24533 
. 25259 
.25259 
.25259 
23443 


1 

210. 
229 
239. 
240.. 


18CFR 

4 23947 

141 24906 

154 „ 23669 

157 „ 25701 

270 23669 

271 24614,24615 

273 „ 23669 

385 25705 

410  25414 

Proposed  Rul««: 

2 24130 

4 24779 

35 23445.  24779 

154 24130 

157 24130 

161 24130 

271 25264 

284 „ 24130 

385 „ „ 24779 

19CFR 

4 24616 

6 23292 

24  23292  23947 

Propo«Mf  Rtites: 

355 24207 

20CFR 

626 24506 

627 24506 

628 „ 24506 

629 24506.24764 

630 24506 

655 25705 

PropoMd  Rules: 

404  25400 

416  26400 

21CFR 

73 23406.  23948 

81 23294 

178 23295-23297.  23948, 

25550 

179 24190 

310 1 25 1 70 

314 23798 

440 24906 

448 24906 

522 23298,  24508,  25216 

540 24616 

558 23949.  24509,  25217- 

25219 

561 23675 

812 25908 

PropoMd  Ruin: 

70 „ 23815,  25585 

74 23815.25585 

82 23815.  25585 

201 „ 23815,25585 

357 25156.  25162 

610 24542.  25995 

660 24542,  25995 

701 23815.25585 

1301 23451 

1305 23451 

1307 23451 

22CFR 

307    23299 

Proposed  Rutee: 

213  « 25720 

502 23453 


203 25910 

207 25915 

213 25910 

215 24616 

222 25910 

232 25069 

234 25910 

235 25069 

236 24616 

255 25915 

590 25941 

813 24616,25949 

888 23407 

912 25949 

990 25951 

1800 25010 

Proposed  RuIm: 

207 1.25995 

213 25995 

220 25995 

221 25995 

231 25995 

232 25995-25998 

241 25995 

242 25995-25998 

571 25999 


2SCFR 

Proposed  Rules: 

31 

61 


24234 
25082 


270 24540 


24CFR 

20 


.24906 


26CFR 

1 23407.  23676.  25070. 

25219 

301 23407.25070 

602 23407,  23676.  25070. 

25219 
Proposed  Rules: 
301  23316 

27CFR 

5 23410 

18 23680 

19 23410,  23680.  23949 

20 23680 

22 23680 

170 23680.23949 

194 23949 

196 23680 

197 23949 

250 „ 23949 

251 23949 

252 23410.23949 

Proposed  Rules: 

4 26001 

5 26001 

7 26001 

2SCFR 

0 25708 

31 25550 

541 25660 

544 25662 

Proposed  Rules: 

2 24234-24236.  24782, 

26004 

541 25664 

551 „.„ „ 25664 

29CFR 

1602 24622 

1 952 24884,  25561 

2606 25221 

2610 23299 

2619 24914 


30CFR 

914 23684 

917 23686 

935 25709 

936 24509 

943      23299 

Proposed  Rules: 

57 23612 

210 25585 

218 25585 

250 24546 

256 24546 

701 24880.  2491 7 

736. „ 24917 

740 24917 

746 24917 

750 24917 

772 2491 7 

773 24122 

616 24880 

817 24880 

901 23996 

904 24782 

938 23715.  25265-25267 

948 25428 

32CFR 

199 _ 23300 

706 23798,  23799 

719 23799 

725 24622 

1903 23805 


33CFR 

1 

4 


100 23301.23302, 

23808,24191-24193 
24765,25070.25071 
25574 

110 24193 

117 23303-23305, 

24195.  25072,  25221 

157 

165 23:^,23809. 


166 

Proposed  Rules: 

100 24783,  25091, 

110 

117 23316.  24238. 

25587 


23688 

25572 
23805- 
24764, 
25573, 
,25960 
25710 
24194. 
25960 
24766 
24766. 
25961 
24766 

25092 
25268 
24239, 
25721 


34CFR 

373 25406 

750 25962 

755 25972 

Proposed  Rules: 

222 25024 

515 261 32 

562 26132 

650 23390 

36CFR 

7 24510 

212 23307 

28 1 2341 0 

37CFR 

10 25073.25980 

Propoesd  Rules: 

1 25896 

202 24240 


38CFR 

3 


.25415.25980 
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111 


14 

24767 

21    

24768 

36                     

24511 

Proposed  Rules: 

21 

25430 

39CFR 

Proposed  Rules: 

111  

40  CFR 

30        

.23317 
.24876 

33 

.24876 

50          

.25532 

52 

60 

61 

23810. 
.24196. 

24768 

24770 

,  25073 

25417 

, 26122 

.  241ij6 

65     

.24196 

69 

.25575 

80           

.25710 

133 ' 

.23382 

147 

.23956 

180 

2368J 

►-23692 

Proposed  Rules: 

52 

..  25093 

60 

.25095 

81 

,.  24784 

123  

..24784 

147 

1.25892 

180 

.23716-2372C 

1,  25587 

202 

-.25516 

205             

..25516 

261 

271   

.23721 

, 24658 
.24362 

712 

L.  25095 

403    

.25526 

468 

..26128 

41  CFR 

Ch  101 

..23411 

101-8 

.23412 

101-47 

25222 

Proposed  Rules: 

Ch  201 

..24785 

101-35 

L..  23453 

101-36 

.23453 

101-37  

..23453 

42CFR 

435     ^ 

..  25079 

436      

..25079 

440        

..25079 

441 

..25079 

447    

[..23307 

Proposed  Rules: 

405 

412 

.2436 

B,  25178 
.24366 

43CFB 

12                

..  25223 

Public -LwKl  Order 

6602...? 

...24772 

6607            

...23958 

Proposed  Rules: 
Subtitle  A  

...23818 

2090 

...24124 

3430       

L.  23997 

3450        

...23997 

44CFR 

62  

...  24772 

64 

67 

.23307 

.2522 

B.  25419 
...  24623 

45CFR 

301 23958 

302 23958 

303 23958 

304 23958 

1161 25228 

Proposed  Rules: 

205 25269 

1614 25270 

46CFR 

5 23693 

7 25229 

10 26106 

157 26106 

204 25711 

Proposed  Rules: 

10 26117 

12 23318 

157 26117 

160 25274 

552 23318 

47CFR 

2 25234 

15 24512,  25234 

61 25982 

73 23695-23697,  2451 5, 

24638-24647, 25241 ,  25421 , 

25422.  25992 

74 23697 

78 23417.23710 

81 23422 

90 23711.25234 

97 23423.25241 

Proposed  Rules: 

1 23999 

2 24548,  25274.  25587 

22 25274 

43 24547 

73 23728-23738,  24548. 

24659.  24786.  25430-25432. 

26004-26011 

74 25274 

80 : 23454 

81 23454 

83 23454 

90 24548,  25274 

97 24548.  26012 

48CFR 

Ch.  7 23711.25712 

1 23604 

12 25680 

13 23604 

14 23604 

15 23604 

16 23604 

22 23604 

25 23604 

31 23604 

33 23604,  25680 

44 23604 

52 23604,  25680 

53 23604 

522 24523 

533 24772 

552 24523.  24772 

App.  B 24772 

Proposed  Rules: 

Ch.  18 25434 

3 23818 

904 25722 

952 25722 


49CFR 

173 23811.  25993 

393 24549 

571 23426.23813 

572 25422 

584 24550 

1057 24648 

1152 24649 

Proposed  Rules: 

71 25856 

195 25602 

531 23738 

542 25603 

571 25612 

584 24917 

1039 23741.  26015 

1132 25613 

1241 25282 

50CFR 

17 23872,  24526,  24649, 

25672 

26 23309 

222 25713 

611 23712 

654 25713 

658 25713 

663 24777 

655 23310 

674 25247 

Proposed  Rules: 

216 25725 

17 23458,  24001.  24241. 

2491 7.  25283,  25380.  25390 

20 23459 

23 24918,  26015 

32 23470,  24786 

642 24242,  24787 

649 24251 

669 24251 


LIST  OF  PUBLIC  LAWS 


Note:  No  public  bills  which 

have  become  law  were 

received  by  the  Office  of  the 

Federal  Register  for  inclusion 

in  today's  List  of  Public 

Laws. 

Last  List  |une  19,  1985 
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CFR  CHECKLIST 


Revision  Data 


MOO 
1300 
1400 
14  00 


This  checklist,  prepared  by  the  Office  of  ttie  Federal  Register,  is 
piit)lished  i*(eeKly  It  is  arranged  m  the  order  of  CFR  titles,  prices.  ar>d 
revision  dates 

An  asterisk  (*)  precedes  each  entry  th.at  has  been  issued  since  last 
week  and  which  is  now  availatMe  for  sale  at  the  Government  Printing 
Of'ice 

New  units  issued  dunr^q  the  week  are  announced  on  the  back  cover  of 
the  daily  Fe<l«ral  Register  as  they  become  available 
A  checklist  of  current  CFR  volumes  comprisi»»g  a  complete  CFR  set. 
also  appears  m  ihe  latest  issue  of  Ihe  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly 

T^)e  annual  rate  for  subscription  to  all  levised  volumes  is  $550 
domestic.  Si 37  50  additional  for  foreign  mailirtg 

Order  from  Suoennterident  of  Documents.  Government  Printing  Office, 
Washingtoo  D  C  20402  Charge  orders  (VISA.  MasterCard,  or  GPO 
Ceposi!  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 
783-3239  from  8  00  a  m  to  4  00  p  m  eastern  time.  MornJay— Friday 
(except  ho(idays) 

Ti«l«  Prtea 

1.  2(2Reierved)  $5  50 

3  (19S4Coni(!:lat<onoodPam  lOOond  101)  7  50 

*  1200 
5  Parts: 

1   1199                                ,3  00 

1- 1199  (Spccnl  Supplcmwn) None 

1200-tnd,  6  16  ReMrvcd) 7.50 

7  Parts: 

0  45 _ 

46  5 1 

5?     

53  209      

2'0-299    ,3  00 

300  399     s  00 

400-699     ,2  00 

700-899    ,4  00 

900-999    ,4  00 

lOOO- 1059 „....  ,2  00 

1060- 1 1 19 • 9  50 

1120-1199 Z  8  00 

UOO- 1499 „ ,3  00 

1500- 1899 _ 7  50 

1900- 1944 ™""r  ,2  00 

1945  tmJ    """.'.  ,3  00 

•  750 
SPartK 

'   'W ,3  00 

200  fnd     9  50 

10  Parts: 

0  199 17  00 

200-399 9  50 

400-499 ' „ ,2.00 

SOO-€nd ,4  oo 

'1  750 

12  Parts: 

1  199          8  00 

200-299 ,4  00 

300-499 _ 9  50 

SOO-Snd _ !...!!."!!.  14.00 

13  1300 

14  Parts: 

'-59 _ ,6  00 

60-139 ,3.00 

140-199    7  50 

200- 1 199 ,5  00 

1200-liid 8  00 

15  Parts: 

0^?99 6  50 

300  399      ,3  00 


Apr 
Jan. 
Jon 

Jon 
Jon 

JOM. 


km 
Jon 
Jon 
Jon 
Jon 
Jon 
Jan 
Jon 
Jon 
Jon 
Joi 
Jon 
Jon 
Jon 
Jan 

Jon 
Jon 


1985 
198S 
1985 

1984 
1984 
1985 

1985 
1965 
1985 
1985 
198« 
1985 
1985 
1985 
I98S 
196$ 
1985 
1985 
1985 
1985 
1985 
1985 


1.  19t$ 


Jon   1. 

Jon  1. 
1, 
1. 

1. 


Jon 
Jon 
Jon 

Jon 
Jan 
Jan. 
Jon 

Jon 

Jon 
Jon 
Jon 
Jon 
Jon 


1985 
1985 

1985 
1985 
1985 
1985 
1985 

1985 
1985 
1985 
1985 
1985 

1985 
1985 
1985 
1985 
1985 


Jon 
Jon 


1985 
1985 


TItIo  Pric« 

400-M 12  00 

16  Parts: 

0-149 9  00 

150-999 ,0  00 

1000-End 13  00 

17Psrts: 

1-J39 14  00 

240-(nd 13  00 

18  Parts: 

1-149 12  00 

150-399 ;...  ,5  00 

400-6J 7  00 

•18  2100 

20Pvts: 

1-399 8  00 

•400-499 ,6  00 

500-lnd ,4  00 

21  Parts: 

1-99  9  00 

100- 169 ,  1  00 

170-199 ,3  00 

200-299 4.25 

300-499 _ ,4  00 

SOO-599 „ ,6.00 

•600-799 6.50 

800-1299 ,0.00 

\Mi-fn4 5  50 

M  1700 

23  14  00 

24  Parts: 

0-199 _ * ,,.00 

200-499 „ ,4.00 

500-699 6.50 

700-1699 12.00 

1700-tnd „ 9.50 

25  14.00 

2«  Parts: 

§  J  1  0- 1  169 14.50 

!|  1  170^1  300 12.00 

Si  1  301-1  400 7.50 

{}  1  401-1  500 15.00 

a  1  501-1  640 12.00 

St  1  641-1  850 11.00 

§{  1851-1  1200 14.00 

$9  1.1201-lBd 17.00 

2-29 15.00 

30-39 9.00 

•40-299 18.00 

300-499 „...  9.50 

500-599 8.00 

60O-6id 4.75 

27  Parts: 

1-199 13.00 

200-6W ,2.00 

n  13.00 

20  Parts: 

0-99 U.00 

100-499 6.50 

500-899   14.00 

900-1899 7.50 

1900-1910 15.00 

1911-1919 5.50 

1920-€nd _..  14.00 

30  Parts: 

0-199 ,3.00 

200-699 5.50 

700-tnd _ 13.00 

31  Parts: 

0-199 §00 

200-Cn4 9^50 


Revision  Dale 

Jon    1 

,  1985 

Jon.  1 

.  1985 

Jon.  1 

.  1985 

Jon    1 

.  1985 

Apr    1 

.  1984 

Apr    1 

.  1984 

Apr    1 

.  1984 

Apr   1 

.  1984 

Apr.  1 

.  1985 

Apr.  1 

,  1985 

Apr    1 

.  1985 

Apr    1 

1985 

Apr    1 

1984 

Apr    1 

1985 

Apr    1 

1985 

Apr    1 

1985 

Apr    1 

1985 

Apr    1 

1984 

Apr   1 

1985 

Apr.  1 

1985 

Apr    1 

1985. 

Apr   1 

1^ 

Apr^ 

''1984 

^1 

1985 

Apr    1 

1985 

Apr    1 

1984 

Apr    1 

1985 

Apr    1. 

1984 

Apr    1, 

1984 

Apr   1, 

1984 

Apr   1, 

1984 

VI. 

1985 

Apr.  1. 

1985 

Apr    1. 

1985 

'Apr    1. 

1984 

Apr.  1. 

1985 

Apr.  1. 

1984 

Apr    1. 

1984 

Apr    1. 

1985 

V  >. 

1984 

Apr   1 

1985 

Apr   1. 

1984 

■Apr    1. 

1980 

Apr    1, 

1985 

Apr.  1. 

1984 

Apr.  1. 

1984 

Ju«yl. 

1984 

Juty  1. 

1984 

Jolyl. 

1984 

July  I, 

1984 

JUyl. 

1984 

July  1. 

1984 

July  I, 

1984 

Wy  1. 

1984 

July  I. 

1984 

July  1. 

1984 

July  1. 

1984 

July  1, 

1984 

My  1. 

1984 

Federal  Register  /  Vol.  50,  No.  121  /  Mondity.  June  24.  1985  /  Reader  Aids 


n 

1984 

ir. 

1984 

tr. 

J984 

w. 

1984 

tr. 

ij 

1985 

tr. 

I98S 

tr. 

198S 

tr. 

1. 

198S 

tr. 

1, 

1984 

1.  ms 

1.  I98S 
1.  1984 
1,  1985 
1.  198S 
1.  1985 
1.  WS 

1.  1985 


Title 

32  Parts: 
1-39,  Vol  I  . 
1-39.  Vol  U. 
1-39,  Vol  HI 

40-189 

190-399 

400-629 

630-699 

700-799 

800-999 

1000-End 

33  Parts: 

1-199 

200-tnd : 

34  Parts: 

1-299 

300-399 

400-tnd 

35 

36  Parts: 

1-199 

200-fnd 

37 

38  Parts: 

0-17 

18-End 

39 

40  Parts: 

1-51 

52 

53-80 

81-99 

100-149 

150-189 

190-399 

400-424 

425-tnd 


Price       Revision  Date 


1500 
1900 
1800 
1300 
1300 
1300 
1200 
1300 
950 
600 

1400 
1300 

1400 
850 

1400 
7  50 

900 

1200 

800 

1400 
9.50 
BOO 

13.00 
14.00 
18.00 
1400 
950 
13.00 
1300 
1300 
1400 

1300 


4 1  Chapters: 
1.  1-hoi-io 

1,  1-11  to  Appendix,  2  (2  Reserved) 13  00 

3-6 H.OO 

7 J 6.00 

8    .'. 4.50 

9 13.00 

10-17 9  50 

18.  Vol  I.  Ports  1-5 13.00 

18.  Vol  II.  Ports  6-19 13.00 

18.  Vol  III.  Ports  20-52 13  00 

19-100 13.00 

101 15.00 

102 -End 1 9.50 

42  Parts: 

1-60 

61-399 

400-tnd 


12.00 

BOO 

1800 


July  1,  1984 
July  1.  1984 
July  1,  1984 
July  1.  1984 
July  1.  1984 
July  1.  1984 
July  1.  1984 
July  1,  1984 
July  1.  1984 
July  1,  1984 

July  1.  1984 
July  1.  1984 

July  1.  1984 
July  1,  1984 
July  1,  1984 
July  1.  1984 

July  1.  1984 
July  1.  1984 
July  1.  1984 

July  1,  1984 
July  1.  1984 
July  1,  1984 

July  1,  1984 
July  1.  1984 
July  1,  1984 
July  1.  1984 
July  1.  1984 
July  1,  1984 
July  1.  1984 
July  1,  1984 
July  1,  1984 

July  1,  1984 
July  1.  1984 
July  1.  1984 
July  1.  1984 
July  1.  1984 
July  1.  1984 
July  1,  1984 
July  1.  1984 
July  1,  1984 
July  1.  1984 
July  1.  1984 
July  1.  1984 
July  1,  1984 

Oct  1,  1984 
Oct.  1.  1984 
Oct.  1.  1984 


Title  Price        Revision  Date 

43  Parts: 

1.999 9.50  Oct    1.  1984 

1000-3999 14  00  Oct    1,  1984 

4000-End 8.00  Oct    1,  1984 

44  1300  Oct    1.  1984 

45  Parts: 

1.199         9  50  Oct    1.  1984 

200-499 6.50  Oct.  1.  1984 

500-1199         13.00  Oct.  1,  1984 

1200-End 9.50  Oct   1.  1984 

46  Parts: 

1-40              9  50  Oct.  1,  1984 

41-69  9.50  Oct.  1,  1984 

70-89 6.00  Oct    1,  1984 

90-139 9.00  Oct    1.  1984 

140-155    9.50  Oct    1,  1984 

156-165     10.00  Oct    1.  1984 

166-199 900  Oct    1.  1984 

200-499 13.00  Oct   1,  1984 

500-End 7.50  Dec.  31,  1984 

47  Parts: 

0-19 13.00  Oct    1,  1984 

20-69                           1400  Oct    1,  1984 

70-79                      13.00  Oct   1,  1984 

80-End 1400  Oct    1.  1934 

48  Chapters: 

1  (Ports  1-51) 13.00  Oct.  1,  1984 

1  (Ports  52-99) 13.00  Oct    1,  1984 

2                              13.00  Oct   1,  1984 

3^6     "'^r.'" 12.00  Oct   1,  1984 

7-14                   14.00  Oct    1.  1984 

15-End .^. 12.00  Oct   1.  1984 

49  Parts: 

1-99                       7.50  Oct.  1,  1984 

100-177                  14  00  Nov.  1,  1984 

178-199      13.00  Nov.  1.  1984 

200-399                  13.00  Oct.  1,  1984 

400-999 13.00  Oct    1,  1984 

1000-1199 13.00  Oct    1,  1984 

1200-1299                       13.00  Oct.  1.  1984 

1300-End 3.75  Oct.  1,  1984 

50  Parts: 

1-199                           9.50  Oct.  1,  1984 

200-End  '^I^l" '. 14.00  Oct   1,  1984 

CFR  Index  and  Findings  Aids 18.00  Jon   1.  1985 

Complete  1985  CFR  set 550.00  1985 

Microfiche  CFR  Edition: 

Complete  set  (one-time  mailing) 155.00  1983 

Complete  set  (one-time  moiling) 125.00  1984 

Subscription  (moiled  os  issued) 185.00  1985 

Individual  copies 3.75  1985 

'  No  omendmenis  to  this  volume  were  promulgated  during  the  period  Apr  1 .  1980  to  March 

31,  1985  The  CFR  volume  issued  as  ol  Apr   I,  1980.  should  be  reloined. 

=  No  amendtnents  to  this  volume  were  promulgated  during  the  period  Apr.  1,  1984  to  March 

31,  1985.  The  CfR  voiume  issued  as  ol  Apr   1.  1984.  should  be  retoined. 
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The 

United  States 

Government 

Manual  1984/85 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organi/alior.,  and  principal  officials  of  the  agencies 
of  the  le^ir.lutive.  judicial,  and  executive  branches.  It 
also  includes  information  on  quasi-ofHcial  agencies 
and  iniornntionsi  organizations  in  which  the  United 
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Particularly  helpful  for  those  interested  an  where 
to  go  and  who  to  sec  about  a  subject  of  particular 
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numbers  for  use  in  obtuininj;  specifics  on  consumer 
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citizen  interi-st.  The  Manual  also  includes 
comprehensive  name  and  subject/agency  indexes. 

Of  significant  historical  interest  is  Appendix  A. 
which  dtr.i.ri'jes  the  agencies  and  functions  of  the 
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Briefings  on  How  To  Use  the  Federal  Register— 

For  information  on  briefings  in  Cliicago,  IL,  New  York.  NY. 
and  Washington.  DC,  see  announcement  on  the  inside 
cover  of  tiiis  issue. 


Selected  Subjects 


Acreage  Allotments 

Agricultural  Stabilization  and  Conservation  Service 

Air  Pollution  Control 

Environmental  Protection  Agency 

Airmen 

Federal  Aviation  Administration 

Aviation  Safety 

Federal  Aviation  Administration 

Customs  Duties  and  Inspection 

Customs  Service 
Environmental  Impact  Statements 

Environmental  Protection  Agency 

Exports 

International  Trade  Administration 

Fisheries 

National  Oceanic  and  Atmospheric  Administration 

Health  Care 

Defense  Department 

Natural  Gas 

Federal  Energy  R.?gulatory  Commission 

Organization  and  Functions  (Government  Agencies) 

Justice  Department 

Quarantine 

Animal  and  Plant  Health  Inspection  Service 

CONTINUED   INSIDE 


II 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friddy. 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  .Administration.  Washington.  DC  20408.  u.nder  the 
Federal  Register  Act  (49  Stat    500.  aa  amendei^:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
avaHable  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  arc  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  S30000  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  S1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington.  DC 
2O402 


Selected  Subjects 


Radio  Broadcasting 

Federal  Communications  Commission 

Reporting  and  Recordlteeping  Requirements 

Securities  and  Excha.nge  Commission 

Securities 

Securities  and  Exchange  Commission 

Surface  Mining 
Surface  Mining  Reclamation  and  Enforcement  Office 

Television  Broadcasting 

Federal  Communications  Commission 

Uniform  System  of  Accounts 
Federal  Communications  Commission 


UMI 


There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  LN'FORM.XTION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue 

How  To  Qta  Thi»  Publication:  Use  the  volume  number  and  the 
page  number.  Example    50  FR  12345. 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT                                         | 

FOR: 

Any  person  who  uses  the  Federal  Register  and 
Code  of  Federal  Regulations. 

CHICAGO,  IL 

WHEN:                     July  8  and  9;  at  9  am    (identical  sessions) 

WHO: 

The  Office  of  the  Federal  Register 

WHERE:                   Room  1654,  Insurance  Exchange  Building. 

WHAT: 

Free  public  briefings  (approximately  2  1/2  hours) 

175  W.  Jackson  Blvd..  Chicago,  IL. 

to  present: 

RESERVATIONS:  Call  the  Chicago  Federal  Information 

1.  The  regulator}-  process,  with  a  focus  on  the 

Center,  312-353-4242. 

Federal  Register  system  and  the  publics  role 
in  the  development  of  regulations. 

NEW  YORK.  NY 

2.  The  relationship  between  the  Federal  Register 

and  Code  of  Federal  Regulations. 

WHEN:                     July  9  and  10:  at  9  a.m.  (identical  sessions) 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

WHERE:                   2T  Conference  Room,  Second  Floor. 
Veterans  Administration  Building.  252 
Seventh  Avenue  (between  W.  24th  and  W 
25th  Streets).  New  York.  NY. 

WHY: 

To  provide  the  public  with  access  to  information 

RESERVATIONS:  Call  Arlene  Shapiro  or  Steve  Colon.  New 

necessary  to  research  Federal  agency  regulations 

York  Federal  Information  Center. 

which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 

212-264-4810 

WASHINGTON.  DC 

WHEN:                     September  (two  dates  to  be  announced 

later) 

in 
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The  President 

PROCLAMATIONS 

?'d3td  importfi  from  the  European  Economic 
Community  jProc.  5354) 

Executive  Agencies 

Agency  for  International  Development 

NOTICtS 

y\gency  infoimation  colioction  activitips  under 
0MB  review 

Agricultural  Stabilization  and  Conservation 
Service 

PROPOSED  RULES 

Marketing  quotas  and  acreage  alLtTrenls: 
Feed  grairi  rice,  cotton,  and  wheat 

Agriculture  Department 

bee  Agricultural  Stabilization  and  Cons-.-ivation 
Service;  Aniniai  and  Plant  Health  Inspection 
Service;  Federal  Grain  Inspection  Service;  Fcrest 
Service, 


IPli 


Aninal  and  Plant  Health  Inspection  Service 

PROPObCO  KuLES 
{Mant  quarantine,  domestic: 
Citrus  csricer,  Florida 

Army  Department 

NOTICES 
Meetings: 

Science  Board  (2  documents) 

Science  Bonrd;  cancellation 

Commerce  Department 

See  International  Trade  Administration;  National 
Oceanic  and  Atmospheric  Administration. 

Commodity  Futures  Trading  Commission 

NOTICES 

Agency  information  collection  activities  under 
OMD  review 

Customs  Service 

RULES 

Merchandise,  special  clas.'ies: 

Cultural  Property  Implementation  Act 

Convention  amendmonts:  interim 

Defense  Department 

Sf:o  c/:io  Arciy  Department, 

PROPOSED  RULES 

Civilian  health  and  medical  program  of  uniformed 

services  (CHAMPUS): 

Liv'tr  transplantation 
NOTiCES 

Federal  Acquisiti<.n  Regulation  (FAR);  agency 
infoimatior.  collection  activities  under  OMB  review 
Meetings; 

Science  Board  task  forces;  rescheduled 


Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
26277        Trojan  Luggage  Co.  et  al. 

Energy  Departn;ent 

See  Federal  Ene.'-gy  Regulatory  Commis.sion; 
Hearings  and  Apptjjs  OfHce.  Energy  Department. 

Environmental  Projection  Agency 

RULES 

Air  programs;  approval  and  promulgation:  State 
plans  for  designated  facilities  and  pollutants: 

Mississippi 
Air  quality  implementation  pl.^ns;  approval  and 
promulgation;  various  States: 

Kansas  and  Missouri 

Maryland 

Oregon 

Virginia 
National  Environmen!al  Policy  Act:  implementaticn 
(municipal  wastewater  treatment  construction 
grants  program);  inteiiin 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promjlgation;  various  States: 

Illinois 

Rhode  Island 
MOTICES 
Pesticide  registraticn.  cancellation,  etc.: 

Anderson  Chemical  Co.  et  al.;  correction 
Toxic  and  hazardous  substances  control; 

Premanufacture  notices  receipts;  correction 


25203 


26198 
26199 
26200 
26202 
26310 


26224 
26225 


26265 
26265 

26286 


26218 
26218 


26204 
26208 

262C9 

2S20C 

26233 


26229 
28230 


Federal  Aviation  Administration 

PROPOSED  RULES 

Airmen  certification; 

Student  recreational,  recreational,  student 

private  and  private  pilots 
Airworthiness  directives: 

SIAI-Marchetti;  extension  of  time 
Terminal  control  areas 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 

MTS  and  WATS  market  structure,  etc.;  interim 
Radio  and  television  broadcasting: 

Oversight;  clarifications  and  editorial  corrections. 

etc. 
Radio  services,  special; 

Amateur  service;  WARC  implementation;  interim 

operating  authority 
Radio  stations;  table  of  assignments: 

New  York  and  Pennsylvania 
PROPOSED  HUUS 
Radio  services,  specirtl: 

Amateur  service;  frequency  ccoidination  of 

repeaters;  extension  of  time 
Radio  stations;  tabic  of  assignments: 

Florida 

Illinois  and  Wisconsin 


IV 
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26226 
26231 


26265 
26266 
26267 
26268 
26268 
26266 


26220 


26220 


26247 

26249 
26249 
26249 
26250 
26252 
26250 
26251 
26251 

26245 
26249 


26234 


26284 


26268 
26269 
26269 


Massachusetts  and  Rhode  Island 

Virginia 
NOTICES 
Hearings,  etc.: 

Attaway  Broadcast  Group.  Inc..  et  al. 

Broadcast  Data  Corp.  et  al. 

Buena  Vista  Broadcasters  et  al. 

Cole.  Margaret  Ann.  et  al. 

Good  Life  Radio,  Inc..  et  al. 

Professional  Communications,  Inc. 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Natural  gas  companies  (Natural  Gas  Act)  and 

Natural  Gas  Policy  Act; 

Pipelines;  interstate  transportation  of  gas  for 

others;  implications  of  partial  wellhead  control; 

comments  filed 
Natural  Gas  Policy  Act;  ceiling  prices  for  high  cost 
natural  gas  produced  from  tight  formations: 

Kansas 
NOTICES 
Electric  rate  and  corporate  regulation  filings. 

El  Paso  Electric  Co.  et  al. 
Hearings,  etc.: 

Cities  Service  Oil  &  Gas  Co.  et  al. 

Gas  Gathering  Corp.  et  al. 

Gulf  States  Utilities  Co. 

Pennzoil  Co.  el  al. 

Raton  Natural  Gas  Co. 

Southern  California  Edison  Co. 

Southern  Indiana  Gas  &  Electric  Co.  et  al. 

Wisconsin  Electric  Power  Co. 
Natural  gas  certificate  filings: 

Arkla  Energy  Resources  et  al. 

Columbia  Gas  Transmission  Corp.  et  al.; 

correction 

Federal  Grain  Inspection  Service 

NOTICES 

Meetings: 
Advisory  Committee 

Federal  Mine  Safety  and  Healtti  Review 
Commission 

NOTICES 

Meetmgs;  Sunshine  Act 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

Key  Bancshares  of  New  York:  correction 

PNC  Financial  Corp  et  al. 

Sun  Bank,  Inc..  et  al. 


Federal  Trade  Commission 

NOTICES 
26284     Meetings;  Sunshine  Act 


Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Antibiotic  drugs;  safety  test  deletion;  correction 

NOTICES 

Food  additive  petitions: 
National  Pork  Producers  Council 
Ralston  Purina  Co.  (2  documents) 


26197 


26270 
26270. 
26271 


Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

26234  Western  wilderness  area  lakes  access,  national 
surface  water  survey 

General  Services  Administration 

NOTICES 
26270     Federal  Acquisition  Regulation  (FAR);  agency 

information  collection  activities  under  OMB  review 

Healtti  and  Human  Services  Department 
See  Food  and  Drug  Administration. 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 
26252     Special  refund  procedures;  implementation  and 
inquiry  (Eastern  of  New  Jersey,  Inc.) 

Interior  Department 

Sf.e  Land  Management  Bureau;  National  Park 
Service;  Reclamation  Bureau;  Surface  Mining 
Reclamation  and  Enforcement  Office. 

international  Development  Cooperation  Agency 

See  Agency  fur  International  Development. 

International  Trade  Administration 

RULES 

Export  licensing: 
26145         Crude  oil  exports  to  Canada  for  consumption  or 
use 

NOTICES 

Countervailing  duties: 
26236         Lamb  m.eat  from  New  Zealand 

26241  Lime  oil  from  Peru 

26235  Small  diameter  welded  carbon  steel  pipes  and 
tubes  from  Brazil 

Export  privileges,  actions  affecting: 

26242  Piher  Semiconductores,  S.A.;  temporary  denial 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
26275        Burlington  Northern  Railroad  Co.  et  al. 
Railroad  services  abandonment: 

26275  Baltimore  &  Ohio  Railroad  Co. 

26276  Chesapeake  &  Ohio  Railway  Co. 

Justice  Department 

See  also  Juvenile  Justice  and  Delinquency 
Prevention  Office;  Parole  Commission. 
RULES 

Organization,  functions,  and  authority  delegations: 
26197         Assistant  Attorney  General,  Land  and  Natural 
Resources  Division 

Juvenile  Justice  and  Delinquency  Prevention 
Office 

NOTICES 

Grants  and  cooperative  agreements: 
26276         Missing  children's  assistance  program 

Meetings: 
26276         Missing  Children's  Advisory  Board 

Labor  Department 

See  also  Employment  and  Training  Administration. 
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26276 


26271 
26271 

26270 
26278 


26213 
26212 

26210 

26243 
26243 


26274 


26279 
26280 

25279 


26284 


26284 


26280 


NOTtCES 

Ag(!ncy  iiifoifmation  collection  activitirs  under 
OMD  review! 

Land  Management  Bureau 

NOTICES 

Oil  and  gds  leases: 

Utah 
Withdrawal  K^nd  reservation  of  lands: 

Arizona     t 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR);  agency 
information  collection  activities  under  OMB  review 

Kational  Archives  and  Records  Administration 

NOTICES  I 

Orgmization,  functions,  and  authority  delegations 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Fishtny  conservation  and  management: 

Bering  Sea.  Aleutian  Islands,  and  Gulf  of  Alaska 

groundfish 

Pacific  Coast  groundfish;  technical  amendment 

and  correction 
Pacific  Salmon  Fisheries  Commission, 
International: 

Fraser  River  sockeye  and  pink  salmon 
NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 

State  programs;  Alabama;  construction  setback 

line  change 
Permits: 

Marine  mammals  (2  documents) 

National  Park  Service 

NOTICES 

Historic  Places  National  Register  pending 
nominationan 
Alabama  jet  al. 

Nuciear  Regulatory  Commission 

NOTICES  , 

Application!,  etc.: 

Cvi.TimonWealth  Edison  Co.  (2  documents) 

Fiiiiadelpbia  Electric  Co. 
Meetings: 

Reactor  Safeguards  Advisory  Committee 

Pr.cific  Northv,e5t  Electric  Power  and 
Conservation  Planning  Council 

NOTICES 

Meltings:  Sunshine  Act 

Parole  Commission 

NOTICCS 

Meetings;  Sunshine  Act 

Personnel  Management  Office 

NOTICES 

Piivacy  Act  computer  matching  program 


Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
26274         Kesterson  Reservoir,  CA 

Securities  and  Exchange  Commission 

RULES 
26130     African  Development  Bank,  primary  offerings 

Securities: 
26145         Insurance  company  separate  accounts  offering 
variable  annuity  contracts;  registration  forms 
(Forms  N-3.  N-4),  etc. 
NOTICES 
Applications,  etc.: 

26281  Greater  Washington  Investors,  Inc. 

26282  Middle  South  Utilities,  Inc.,  et  al.;  supplemental 
notice 

Self-regulatory  organizations: 
2S283         American  Stock  Exchange,  Inc.,  et  al.; 

inlormarket  trading  system  plan  amendment 

State  Departrr>ent 

NOTICES 
Meetings: 

26283  Oceans  and  International  Environmental  and 
Scientific  Affairs  Advisory  Committee 

Surface  Mining  Reclamation  and  Enforcement 
Office 

PROPOSED  RULES 

Permanent  program  submission; 
26221         Arkansas 

Synthetic  Fuels  Corporation 

NOTICES 

26284  Meetings;  Sunshine  Act 

Transportation  Department 

See  Federal  Aviation  Administration. 

Treasury  Department 

See  Customs  Service. 


Separate  Parts  in  This  Issue 

Part  11 
26286     Department  of  Transportation,  Federal  Aviation 
Administration 

Part  I!! 

25310     Environmental  Protection  Agency 

Pari  ly 
26326     Department  of  Agriculture,  Animal  and  Plant 
Health  Inspection  Service 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


VI 


Federal  Register  /  Vol.  50,  No.  122  /  Tuesday.  June  25.  1985  /  Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumutatwe  hst  o'  the  parts  affected  this  month  can  be  found  in 
the  Redder  Aids  section  at  the  end  of  this  issue 


UMI 


3  CFR 

Procla.Tiations: 

5354      26143 

7  CFR 

Proposed  Rules: 

301   26326 

713 26215 

14  CFR 
Proposed  Rules: 

39 26218 

61 26286 

71 26218 

15  CFR 

377 26145 

17  CFR 

230 26145 

239 26145 

270 26145 

274 .: 26145 

288 26190 

18  CFR 
Proposed  Rules: 

2 26220 

154 26220 

157 26220 

161 26220 

271 26220 

284 26220 

19  CFR 

13 26193 

178   26193 

21  CFR 

540 26197 

544 26197 

28  CFR 

0  26137 

30  CFR 
Proposed  Rules: 

904  26221 

32  CFR 
Proposed  Ruie». 

199 26222 

40  CFR 

6 2d310 

52  (4  documents) 26198- 

26202 
62  26203 

Proposed  Rues: 

52  (2  documents)  26221. 

26225 

47  CFR 

67 26204 

73 262J8 

74 26208 

97 26209 

Pri>pos«d  Rules: 

73  (4  documents) 26226- 

26231 
97 26223 

50  CFR 

371  26210 

611  (2  documents) 26212. 

26213 

663 26212 

672 26213 

6-"i 26213 


Federal  Register 
Vol  fjO.  No.  122 
Tiirsday,  Jane  25,  1981 


26143 


Title  3— 

The  President 


Proclamation  5334  of  June  21,  1985 

Increase  in  the  Rates  of  Duty  for  Certain  Pasta  Articles  From 
the  European  Economic  Community 


By  the  President  of  the  United  States  of  America 


A  Proclamation 


f- 


1.  On  June  20. 1985, 1  dulermined  pursuant  to  section  301(a)  of  the  Trade  Act  of 
1974,  as  amended  (the  Act)  (19  U.S.C.  2411(a)),  that  the  preferential  tariffs 
granted  by  the  European  Economic  Community  (EEC)  on  imports  of  lemons 
and  oranges  from  certain  Mediterranean  countries  deny  benefits  to  the  United 
States  arising  under  the  General  Agreement  on  Tariffs  and  Trade  (GATT)  (61 
Stat.  (pts.  5  and  6)),  are  unreasonable  and  discriminatory,  and  constitute  a 
burden  or  restriction  on  U.S.  commerce.  I  have  further  determined,  pursuant  to 
section  301(b)  of  the  Act  (19  U.S.C.  2411(b)),  that  the  appropriate  course  of 
action  to  respond  to  such  practices  is  to  withdraw  concessions  w-ith  respect  to 
imports  from  the  EEC. 

2.  Section  301(a)  of  the  Act  authorizes  the  President  to  take  all  appropriate 
and  feasible  action  to  obtain  the  elimination  of  an  act,  policy,  or  practice  of  a 
foreign  government  or  instrumentality  that  i)  is  inconsistent  with  the  provi- 
sions of,  or  otherwise  denies  benefits  to  the  United  States  under,  any  trade 
agreement;  or  2)  is  unjustifiable,  unreasonable,  or  discriminatory  and  burdens 
or  restricts  U.S.  commerce.  Section  301(b)  of  the  Act  also  authorizes  the 
President  to  suspend,  withdraw,  or  prevent  tlse  application  of  benefits  of  trade 
agreement  concessions  with  respect  to,  and  to  impose  duties  or  other  import 
restrictions  on  the  products  of,  such  foreign  government  or  instrumentality. 
Pursuant  to  section  301(a)  of  the  Act,  such  actions  can  be  taken  on  a 
nondiscriminatory  basis  or  solely  against  the  foreign  government  or  instru- 
mentality involved. 

3.  I  have  decided,  pursuant  to  section  301  (a)(2)  and  (b)  of  the  Act,  to  increase 
the  U.S.  import  duties  on  the  pasta  articles  provided  for  in  items  182.35  and 
182.36  of  the  Tariff  Schedules  of  the  United  States  (TSUS)  (19  U.S.C.  1202) 
which  are  the  product  of  any  m.ember  country  of  the  EEC. 

NOW,  THEREFORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and  the 
statutes  of  the  United  States,  including  but  not  limited  to  sections  301  (a)(2) 
and  (b)  and  section  6M  of  the  Trade  Act  of  1974.  do  proclaim  that: 

1.  Subpart  B  of  part  2  of  the  Appendix  to  the  TSUS  is  modified  as  follows: 

(a)  The  heading  is  amended  by  adding  after  1962  "or  Section  301  of  the  Trade 
Act  of  1974". 

(b)  The  following  new  items  and  superior  heading,  set  forth  in  columnar  form, 
are  inserted  in  the  columns  designated  "Item",  "Articles",  and  "Rates  of  Duty 
1",  respectively,  following  TSUS  item  945.69: 


94580 
945.82 


"Macaroni.  ricDdles.  vermicelli,  and  smular  alimentary  psstcs  (provided  for  in 
Items  182.35  and  182.36.  part  15B.  schedule  1)  if  tfie  product  of  any 
member  country  of  the  EEC: 

Not  containing  egg  oi  egg  products 40%  ad  val. 

Containing  egg  or  egg  products 25%  ad  val.' 
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2.  If,  in  the  opinion  of  the  United  States  Trade  Representative,  a  mutually 
acceptable  resolution  of  this  issue  has  been  reached  with  the  EEC.  he  shall  so 
advise  the  President,  together  with  a  recommendation  concerning  the  modifi- 
cation or  termination  of  this  action.  A  decision  by  the  President  to  modify  or 
terminate  this  action  shall  be  published  in  the  Federal  Register. 

3.  This  proclamation  shall  be  effective  with  respect  to  articles  entered,  or 
withdrawn  from  warehouse  for  consumption,  on  or  after  the  date  which  is  15 
days  after  the  date  on  which  this  proclamation  is  signed. 

IN  VVITXESS  WHEREOF,  I  have  hereunto  set  my  hand  this  21st  day  of  June,  in 
the  year  of  our  Lord  nmeteen  h.jndred  and  eighty-five,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  ninth. 


a 


cn/vj»AxVv^ 


a 
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Rules  and  Regulations 


Federal   Register 

Vol.  5<).  No.  122 
Tuesday.  June  25.  1985 


This  section  of  the   FEDERAL   REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,   nrost 
of  v*hich  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  Is 
published  under  50  titles  pursuant  to  44 
US.C     1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  ar«  listed  in  the 
first   FEDERAL   REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Part  377 

I  Docket  No.  50698-50981 

Exports  of  Crude  Oil  to  Canada  for 
Consumption  or  Use  Therein 

AGENCY:  International  Trade 
Administration.  Commerce. 

action:  Final  rule.  

summary:  On  June  14, 1985.  President 
Reagan  determined  that  crude  oil 
exports  to  Canada  are  In  the  national 
interest  and  made  the  necessary 
findings  under  the  Energy  Policy  and 
Conservation  Act,  the  Mineral  Lands 
Leasing  Act.  and  the  Outer  Continental 
Shelf  Lands  Act  to  permit  exports  to 
Canada  of  crude  oil  subject  to  those 
statutory  restrictions  (50  FR  25189.  June 
18. 1985).  To  implement  this 
determination,  Part  377  of  the  Export 
Administr.ition  Regulations  is  being 
revised  to  permit  crude  oil  exports  to 
Canada  for  consumption  or  use  therein, 
provided  that  it  was  not  transported  via 
the  Trans-Alaska  Pipeline  and  was  not 
produced  from  Naval  Petroleum 
Reserves. 

EFFECTIVE  DATE:  June  25. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  A.  Joseph,  Acting  Manager. 
Short  Supply  Program,  Room  3876. 
Office  of  Industrial  Resource 
Administration,  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 
Telephone:  202/377-3984. 
SUPPLEMENTARY  INFORMATION: 
Rulemaking  Requirements 

1.  Since  this  rule  pertains  to  a  foreign 
affairs  function  of  the  United  States,  the 
proposed  rulemaking  procedures  and  the 
delay  in  effective  date  required  under 


the  Administrative  Procedures  Aut  are 
inapplicable. 

2.  This  rule  contains  a  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  The  collection  of  this 
information  has  been  approved  by  the 
Office  of  Management  and  Budget  (0MB 
control  number  0625-0001). 

3.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq. 
because  a  notice  of  proposed 
rulemaking  is  not  required  to  be 
published.  Accordingly,  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
or  will  be  prepared. 

4.  Since  this  rule  pertains  to  a  foreign 
affairs  function,  it  is  not  a  rule  within 
the  meaning  of  section  1(a)  of  Executive 
Order  12291  (46  FR  13193,  February  19, 
1981),  "Federal  Regulation." 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis. 

List  of  Subjects  in  15  CFR  Part  377 

Exports. 

PART  377— SHORT  SUPPLY 
CONTROLS  AND  MONITORING 

1.  The  authority  citation  for  Part  377  is 
revised  to  read  as  follows: 

Authority:  Sees.  203.  206.  Pub.  L.  95-223.  as 
dmended  (50  U.S.C.  1702. 1704):  E.O.  12470  of 
March  30, 1984  (49  FR  13099.  April  3. 1984); 
Presidential  Notice  of  March  28. 1985  (.30  FR 
12513.  March  29. 1985):  Sec.  103,  Pub.  L.  S4- 
163.  as  amended.  (42  U.S.C.  6212):  Sec.  28. 
Pub.  L  .93-153.  (30  U.S.C.  185);  S-^c.  28.  Pub.  L 
95-372.  (43  U.S.C.  1354);  E.O.  11912  of  April  3. 
1976  (41  FR  15825.  as  amended);  and 
Presidential  Findings  (50  FR  25189.  June  18. 
1985) 

2.  Accordingly,  the  Eixport 
Administration  Regulations  (15  CFR  Part 
368-399)  are  amended  by  adding 

§  377.6(d)(l)(viii)  as  follows; 

§  377.6    Petroleum  and  petroleum 

products. 

*         •         *         •         * 

(d)  "  *  * 

(viii)  Exports  to  Canada  for 
consumption  or  use  therein.  The  Group 
A  commodity  was  not  produced  from 
the  Naval  Petroleum  Reserves  and  was 
not  and  will  not  be  transported  by 
pipeline  over  rights-of-way  granted 
pursuant  to  Sec.  ^3  of  the  Trans- Alaska 


) 
Pipeline  Authorization  Act  and  is  being 
exported  to  Canada  for  consumption  or 
use  therein. 

*         «         *         *         • 

Issued:  June  20. 1985. 
William  T.  Archey. 

Acting  Assistant  Secretary  for  Trade 

Administration. 

|FR  Doc.  85-15284  Filed  6-24-85;  8:45  am] 

BILLING  CODE  3510-2&-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230,  239,  270,  and  274 

[Release  Nos.  33-6588;  IC-14575;  File  No. 
87-10071 

Registration  Forms  for  Insurance 
Company  Separate  Accounts  That 
Offer  Variable  Annuity  Contracts 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Adoption  of  forms,  rule 
amendments,  and  publication  of 
guidelines. 

SUMMARY:  The  Commission  is  adopting: 

(1)  Form  N-3,  a  new  registration  form  for 
certain  separate  accounts  registered 
under  the  Investment  Company  Act  of 
1940  as  management  investment 
companies,  and  certain  other  separate 
accounts:  (2)  Form  N-4.  a  registration 
form  for  certain  separate  accounts 
registered  under  the  Investment 
Company  Act  of  1940  as  unit  investment 
trusts,  and  certain  other  separate 
accounts;  and  (3)  related  rule 
amendments.  The  Commission  is  also 
publishing  staff  guidelines  for  the 
preparation  of  Forms  N-3  and  N-4.  The 
Commission  is  adopting  the  foregoing  to 
integrate  and  codify  disclosure 
requirements  for  insurance  company 
separate  accounts  that  offer  variable 
annuity  contracts  and  to  shorten  and 
simplify  the  prospectus  provided  to 
investors,  while  making  more  extensive 
information  available  for  those  who 
request  it.  Separate  accounts  will  be 
permitted  to  uSe  existing  registration 
forms  during  a  transition  period  of 
approximately  one  year. 

DATE:  The  amended  rules  will  be 
effective  July  25, 1985.  The  new  forms 
and  guidelines  will  be  available  for 
registration  of  separate  accounts  and  for 
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filing  of  post-effective  amendments  by 
separate  accounts  July  25.  1985 
FOR  FURTHER  INFORMATION  CONTACT 
Thomas  E.  Neal.  Assistant  Chief.  (202) 
272-2061.  Brian  M  Kaplowitz.  Special 
Counsel.  (202)  272-2061.  or  Jeffrey  S. 
Puretz.  Attorney.  (202)  272-3010,  Office 
of  Insurance  Products  and  Legal 
Compliance.  Division  of  Investment 
Management.  Securities  and  Exchange 
Commission,  450  5th  Street  NW.. 
Wiishington.  D.C.  2054P. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  today  is  adopting  the 
following: 

(1)  Form  .\-3.  a  registration  form  that 
will  replace  Form  \'-l  (17  CFR  239.15, 
274.11 1  under  the  Securities  Act  of  1933 
(15  U.S.C.  77a  et  seq]  (the  'igSS  Act") 
and  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-l.  et  seq)  (the  "1940 
Act"),  for  use  by  separate  accounts  that 
offer  variable  annuity  contracts  and  that 
are  organized  as  management 
investment  companies  under  the  1940 
Act.  and  Form  S-1  under  the  1933  Act 
for  use  by  certain  separate  accounts  that 
offer  variable  annuity  contracts  but 
which  are  not  registered  investment 
companies  (collectively,  "management 
Recounts").  Form  N-3  is  in  three  parts: 
(i)  Part  A  is  the  prospectus  required  by 
section  10(a)  of  the  1933  Act  (15  U.S.C. 
77j(a)).  (ii)  Part  B  is  the  "Statement  of 
Additional  Information",  which  contains 
additional  information  that  must  be 
provided  upon  request,  and  (iii)  Part  C 
contains  other  information  that  is 
required  for  the  registration  statement. 
The  text  of  Form  N-3  is  Appendix  A  to 
this  release. 

(2)  Form  N-4,  a  registration  form  that 
will  replace  Form  S-6  (17  CFR  239.16) 
under  the  1933  Act  and  Form  .N-8B-2  (17 
CFR  274.12)  under  the  1940  Act  for  use 
by  separate  accounts  that  offer  variable 
annuity  contracts  and  are  organized  as 
unit  investment  trusts  under  the  1940 
Act.  and  Form  S-1  under  the  1933  Act 
for  use  by  certain  separate  accounts  that 
offer  variable  annuity  contracts  but 
which  are  not  registered  investment 
companies  (collectively  "trust 
accounts").  Form  N-4  has  the  same 
three-part  format  as  Form  N-3.  The  text 
of  Form  N-4  is  Appendix  B  to  this 
release. 

(3)  Amendments  to  the  fqllowing  rules 
of  Regulation  C  under  the  1933  Act:  rule 
482  (17  CFR  230.482).  486  (17  CW. 
230.486).  495  (17  CFR  230.495).  496  (17 
CFR  230.496).  and  497  (17  CFR  230.497). 
Rule  486  is  amended  to  reflect  the  three- 
part  format  of  Forms  N-3  and  N-4  and 
to  permit  all  registrants  that  use  Forms 
N-3  and  N-4  to  use  the  procedures 
provided  in  that  rule.  Rules  482.  495.  496, 
and  497  are  amended  to  add  Forms  N-3 


and  N-4  to  the  registration  forms 
specified  in  those  rules. 

(4)  Amendments  to  the  following  rules 
under  the  1940  Act:  Rule  8b-ll  (17  CFR 
270.8b-ll),  8b-12  (17  CFR  8b-12).  and 
30d-l  (17  CFR  270.30d-l).  Rules  8b-ll 
and  8b-12  are  amended  to  add  Forms  N- 
3  and  N-4  to  the  registration  forms 
specified  in  those  rules,  and  rule  30d-l 
is  amended  to  add  an  item  of  Form  N-3 
to  the  items  specified  in  that  rule. 

The  Commission  is  not  amending 
Form  N-IA  (17  CFR  239.15A,  274.11A). 
the  registration  form  for  open-end 
investment  companies,  as  it  had 
proposed.  Amendment  to  Form  N-lA 
was  proposed  in  connection  with  a 
requirement  to  disclose  yield  quotations 
by  money  market  portfolio  companies 
underlying  trust  accounts  using  Form  N- 
4.  The  proposed  yield  disclosure  for 
Form  N-4  has  not  been  adopted,  and 
this  change  has  obviated  the  need  to 
amend  Form  N-IA.  Further,  the 
Commission  is  not  rescinding  rule  22d-2 
under  the  1940  Act  (17  CP'R  270.22d-2), 
which  permits  separate  accounts 
offering  variable  annuity  contracts  to 
establish  variations  in  their  sales  loads 
and  administrative  charges.  When  the 
Commission  adopted  rule  22d-l  in 
February  of  1985.  it  requested  comment 
on  whether  rule  22d-2  should  be 
rescinded. 

The  Commission  is  also  publishing 
staff  guidelines  for  the  preparation  of 
Forms  N-3  and  N-4.  which  are 
Appendixes  C  and  D  to  this  release, 
respectively. 

Background  and  Purpose 

On  December  23. 1983,  the 
Commission  proposed  for  comment  two 
new  forms  for  registration  of  insurance 
company  separate  accounts  that  offer 
variable  annuity  contracts  ("separate 
accounts").'  The  Commission  stated  it 
wished  to  extend  the  use  of  a  simplified 
prospectus,  as  first  developed  for  mutual 
funds  with  the  adoption  of  Form  N-lA,' 
to  the  separate  accounts.' 


'InvcstmenI  Company  Act  Reteaw  No  13689  49 
FR  614  ||anuar>'  i- 1984).  After  publication  of  the 
releaie.  the  Commission  twice  extended  the  ppnod 
for  public  comment  in  response  to  requests  from  an 
interested  party.  Investment  Company  Act  Release 
Nos  13800  (February  29.  19ft4|  (49  FR  8626  (March  8. 
19ft»))  and  13947  (May  17.  1904)  49  FH  21938  (May  24. 
1964) 

'The  Commission  adopted  Form  N-IA  for  use  by 
open-end  investment  companies  other  than  separate 
accounts  of  insurance  companies.  Investment 
Company  Act  Release  No.  13436  (August  12.  1983) 
|48  FR  37928  (August  22. 1983)). 

'Separate  account  is  defined  in  section  2(a|(37)  of 
the  1940  Act  (15  U.S.C.  80a-2(a)(37|)  to  mean: 

An  account  established  and  maintained  by  an 
insurance  company  .  .     under  which  income,  gains 
and  losses,  whether  or  not  realized,  from  assets 
allocated  to  such  account,  are,  in  accordance  with 
the  applicable  contract,  credited  to  or  charged 


The  Commission,  in  the  proposing 
release,  expressed  the  belief  that  Forms 
N-3  and  N-4  would  provide  significant 
benefits  for  separate  account  registrants 
and  investors,  including  integrating  the 
reporting  and  disclosure  requirements 
under  both  the  1933  Act  and  the  1940 
Act  into  one  form  and  codifying 
disclosure  standards  that  the  staff  has 
developed  for  the  separate  accounts.  By 
adopting  the  format  of  Form  N-1  A.  the 
forms  would  also  permit  shorter  and 
simpler  prospectuses. 

Commentators  generally  supported 
adoption  of  the  proposed  forms, 
although  thoy  suggested  some  changes 
and  clarification.  The  Commission  has 
made  several  changes  in  response  to  the 
comments,  and  the  Commission  is 
hereby  adopting  Forms  N-3  and  N— 4  and 
certain  related  rule  amendments,  as  well 
as  publishing  staff  guidelines  to  both 
forms. 


Forms  N-3  and  N- 


•An  Overview 


Both  Forms  N-3  and  N-4  contain  three 
parts.  The  first  part  of  each  is  a 
simplified  prospectus  that  meets  the 
requirements  of  section  10(a)  under  the 
1933  Act  and  whose  delivery  satisfies 
the  prospectus  delivery  requirements  of 
section  5(b)(2)  under  the  1933  Act  (15 
U.S.C.  77e(b)(2)).  The  prospectus  will 
contain  a  concise  presentation  of 
material  information  about  the  separate 
account  and  the  variable  annuity 
contracts.  The  second  part  is  the 
Statement  of  Additional  Information, 
which  will  be  available  to  prospective 
purchasers  upon  request  and  without 
charge.  The  Statement  of  Additional 
Information  will  contain  more  detailed 
discussions  of  matters  required  to  be  in 
the  prospectus,  as  well  as  other 
information  that  might  interest  some 
investors.  The  third  part  of  each  form 
consists  of  other  information  generally 
required  only  in  the  registration 
statement.* 

Discussion  of  Comments 

The  Commission  received  seven 
comment  letters  on  the  proposing 
release.*  All  of  the  commentators 


against  such  account  without  regard  to  other 
income,  gams,  or  losses  of  the  insurance  company. 

•?"or  a  discussion  of  how  this  three-part  format  is 
designed  to  achieve  the  goal  of  prospectus 
simplificaliun.  see  the  adopting  release  of  Form  .N- 
lA.  supra  note  2. 

'Three  of  the  commentators  we.'e  law  firms,  two 
were  insurance  companies,  one  was  a  trade 
association  representing  insurance  companies,  and 
one  was  a  consultant  to  insurance  companies.  Over 
250  comments  were  included  in  the  comment  letters. 
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supported  the  conrpf  t  of  providing  a 
resisuation  form  spe  'ifically  for 
separate  accounts  th  it  offer  variable 
annuities.  Most  state  J  that  they  support 
adoption  of  the  concept  of  a  simplified 
pi  o.-^pec'ns,  as  first  d  ivtioped  in  Form 
\-l  A,  for  the  separa  e  accounts.  The 
commentators  offere  i  a  substantial 
n.iniber  of  .specific  cr  mments  and 
suggestions  on  the  proposed  forms  and 
guidelines.  Jn  respon  se  to  the  comments. 
sPVLTa)  changes  havf  been  made. 
Many  of  the  specif  r  comments 
rere'ved  are  discussed  below.  The  first 
section  of  the  following  discu.ssion 
focuses  on  the  major  issues  rais 'd  by 
the  co.T.mcnfiitors,  It  is  foi'owod  by  a 
discussion  of  comments  on  specific 
i!oms  of  Fcrm  N-3  ai^d  Form  N-».  A 
tmal  section  proscnti  the  views  of  the 
Division  of  Investrneit  M.-magement  on 
comments  relating  tc  the  guidelines  to 
the  form?  Rt-t-'ders  s  louid  see  the 
proposiiij^  release  foi  a  more  complete 
explanation  of  the  pi  oposed  forms. 

Finur.cial  In^ormotio  <i 

In  its  proposing  re  ease,  the 
Commission  requested  comment  on 
presentation  of  finari.idl  information  in 
Forms  \-3  and  N-4.  the  Commission 
prtposed  that  the  prospectus  for  both 
management  and  trust  accounts  contain 
condensed  financial  information  of  the 
separate  account  ana  that  the  Statement 
of  Additional  Iniorm^ition  contain  other 
f'nancial  informaiiort  including  complete 
financial  statements  of  the  separate 
account.  The  Statement  of  Additional 
Information  would  also  contain  a  two- 
year  comparative  balance  sheet  of  the 
insurance  comp^tay-  (hat  bponsors  the 
separate  accoiini.u'He  remainder  of  the 
insurance  compjjtry'i  financial 
statements  couj<J  be  placed  in  Part  C, 
ra'her  than  in  Part  Di  if  they  were  made 
available  to  investoiii  upon  request  and 
without  charge. 

F:>  e  commentator*  addressed  the 
pi '.'posed  presentati(|n  of  the  sponsoring 
insu:3nce  company's  financial 
statPinenls.  These  commentators 
approve:  the  prmciple  of  placmg  these 
Pnannal  f>tatementsjin  the  Statement  of 
Addi'ional  Information  and  in  Part  C, 
rciiher  than  in  the  prospectus.  However, 
one  commentator  as6e.-ted  that  the 
ii.surei's  financial  siHlements  should  not 
be  required  at  all  arjiuing  that  they 
would  diminish  the  Significance  of  the 
separate  account's  financial 
inl'ormati'in  .\nother  commentator 
assiried  thai  the  puipose  of  the 
sponsor's  financial  sSalements  is  lo 
show  its  long-term,  sblvency.  and  that 
since  the  coniparati\  e  balance  sheets 
are  sufficient  for  this  purpose,  the 
remainder  of  the  financial  statements,  as 


proposed  for  Part  C, 


need  not  be 


disclosed.  The  Commission  is  adopting 
the  requirements  on  presentation  of 
financial  information  as  proposed.  As 
stated  in  the  proposing  release,  variable 
annuity  contractowners  or  annuitants 
may  not  have  the  same  interest  in  the 
sponsoring  insurance  company  as  they 
have  in  the  separate  account:  however, 
they  look  to  the  sponsoring  insurance 
company  to  assure  annuity  payments, 
and  the  ins.irance  company's  financial 
information  should  be  available  to  them. 
Piacement  of  the  financial  statements  in 
the  Statement  of  Additional  Information 
and  Part  C  of  the  registrntion  forms 
ensures  that  they  will  be  available  to 
inteiestcd  investors,  while  relieving 
rr-gistrants  and  insurance  companies  of 
a  substantial  disclosure  cost. 

One  of  the  -ommentatnrs  objected  to 
the  proposal  lo  make  the  insurance 
company's  financial  statements  in  Part 
C  available  to  investors  upon  request, 
asserting  that  only  information  in  the 
Statement  of  Additional  Inform.aiion 
should  be  available.  The  Comm.ission 
proposed  this  inform.atiin  for  Part  C 
instead  of  the  Statement  of  Additional 
Information  to  reduce  the  disclosure 
burden  for  irvsurancc  companies  and  the 
Commission  is  retaining  the  format  as 
proposed.*^  However,  like  the  N-lA,  the 
instructions  for  Form.s  \'-3  and  .\'-4 
prescribe  minimal  requirements  for  each 
part.'  and  registrants  are  free  to  include 
additional  information  in  the  prospectus 
and  the  Statement  of  Additional 
Information,  so  long  as  it  does  not 
impede  undei standing  of  the  required 
infermation.  This  principle  is  stated  in 
the  general  instructions  of  each  form  as 
adopted.  Accordingly,  a  registrant  that 
does  not  wish  to  m.ake  any  section  of 
Part  C  available  to  investors  may  place 
the  sponsoring  insurance  company's 
financial  statements  in  the  Statement  of 
Additional  Information. 

The  Commission  requested  comment 
on  whether  stock  life  insurance 
companies  that  prepare  financial 
statements  in  accordance  with  generally 
accepted  accounting  principles 
(  'GAAP")  solely  for  inclusion  in  a 
separate  account  registration  statement 
should  instead  be  permitted  to  use 
financial  statements  prepared  in 
accordance  with  applicable  statutory 


'Undercurrent  r.^quirements.  separate  account 
pro'ppctuses  iri.isl  contain  full  financial  statements 
iif  hoth  ttie  .separate  account  and  the  sponsoring 
ii:surance  company,  and  condensed  finam.ial 
infoi-mation  for  a  PunHgemenl  account. 

!n  Forms  N-3  and  N-4.  the  mly  portion  of  Part  C 
iha"  musi  be  mjde  available  lo  nvestors  upon 
request  is  the  insurance  company's  fin.inr.ial 
statements  therein. 

'  Spc  adopting  release  of  Form  N-1  A.  note  2. 
sufjro. 


accounting  requirements,* Three 
commentators  favored  permitting  the 
use  of  statutory  financial  statements, 
one  of  which  advocated  their  use  for  all    . 
stock  life  insurance  companies:  one 
commentator  favored  GAAP  for  all 
financial  statements.  Two  of  the 
commentators  favoring  statutory 
financial  statements  said  that  they 
present  a  more  con8er\'ative  view  of  an 
insurance  company's  financial  position 
and  are  more  appropriate  than  GAAP 
financial  statem.ents  to  show  solvency. 
In  the  forms  as  adopted,  tne  Commission 
will  permit  the  use  of  stafu»ory  financial 
statements  by  life  insurance  companies 
that  would  be  required  to  prepare  GAAP 
financial  statements  solely  for  inclusion 
in  a  sepan.te  i.ccount  registr.qti!;n 
statement.' 

In  the  proposing  release,  comment 
WLis  requested  on  whether  other 
information  on  the  financi-il  condition  of 
the  sponsoring  insurance  company 
should  be  inrludr  d  in  the  prospectus, 
such  as  ratings  on  the  stability  of 
insurance  companies  assigned  by  a 
private  rating  service.  Two 
commentators  opposed  inclusion  of  this 
information,  one  asserting  that  these 
ratings  serve  a  di-^feront  function  and 
provide  different  information  than 
securities  ratings.  The  Commission  has 
determined  not  tc  require  this  other 
information. 

Simp 'if led  Prospectus 

Several  commentators  asserted  that 
the  proposed  forms  did  not  effectively 
simplify  the  prospectus  in  many 
respects,  and  offered  m.any  specific 
recommendations  that  information 
proposed  for  the  pro.spectus  instead  be 
placed  in  the  Statement  of  Additional 
Information.  Somie  of  these 


■  Mutual  life  insurance  companies  and  th^ir 
v.holly-owned  slock  insurance  company 
subsidiaries  are  currently  permitted  to  use  financial 
Btdlcments  p.-epired  in  accordance  with  statutory 
accounting  requirements.  Rule  7-02  of  Reg.  S-X  (17 
ere  210.7-02). 

^Ihis  use  of  staluton.^  financials  is  being 
pcmiilted  solely  to  relieve  the  disclosure  burden 
upon  this  group  of  registrants  and  their  spcnsor-ng 
insurance  companies  The  Commission  staff  h.is. 
upon  request,  permitted  certain  of  the  affected 
insurance  companies  to  use  statutorj'  financials.  To 
promote  consistency  in  Inancial  reporlLng.  the 
Comrr.is.sion  Joes  not  believe  it  is  appropriate  to 
permit  a  broader  class  of  insurance  companies  to 
use  statutory  rinhui-ials.  Rule  :'-02  permitted  inuiual 
life  insurance  companies  !o  use  statutory  financial.'; 
in  1981  because  GAAP  had  not  yet  been  develofx^d 
for  them.  .Accounting  Senes  Release  No.  301, 
(Release  33-«.l.'i:i  (October  21. 1981)  (46  FK  54332 
(.Novsmber  2.  1981)).  Iho  Commission  noieo  at  that 
time  the  hinad  use  of  and  :icceptani:*  ol  GA.AP 
stateiTirnts  for  investor  ."■cpor'ing  sei\'ices. 

The  permitted  use  of  statut.iry  financials  w:il  be 
iiidi'-ated  by  instruction  to  the  appropriate  item  in 
each  form.  The  dimmission  is  not  amending  Rule  7- 
1)2  of  Reg.  S-X.  supro. 
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recommendations  have  been  adopted. 
For  instance,  a  requirement  to  disclose 
information  on  computation  of  annuity 
payments  has  been  removed  from  the 
prospectus  and  placed  in  the  Statement 
of  Additional  information.  However, 
information  on  sales  loads  and 
insurance  company  charges  against  the 
separate  account  has  been  retained  in 
the  prospectus.  Other  specific 
recommenaations  are  discussed  in  more 
detail  in  the  discussion  of  the  forms  that 
follows. 

Several  commentators  stated  that  the 
forms  should  not  employ  certain 
technical  terms  such  as  "sponsor." 
"depositor."  "transfer  agent."  and 
"public  offering  price."  for  forms 
designed  exclusively  for  insurance 
company  products.  .As  adopted,  the 
forms  contain  more  general  terms, 
except  that  the  word  "depositor"  has 
been  retained  in  Form  N-4  since  it  is  a 
common  term  that  has  been  used  for 
many  years  to  describe  the  creator  of  a 
unit  investment  trust. 

The  Commission  is  aware  that  since 
adoption  of  Form  N-lA  some  investors 
have  encountered  problems  obtaining 
the  Statement  of  Additional  Information. 
In  particular,  some  investment 
companies  have  failed  to  deliver 
Statements  of  Additional  Information 
upon  request,  and  some  have  made  it 
difficult  for  investors  to  request  the 
document  by  requiring,  for  example, 
written  requests.  The  Commission  has 
fostered  a  movement  toward  a 
simplified  prospectus  for  investment 
companies  upon  the  premise  that  more 
detailed  information  would  be  available 
for  investors  who  want  it.  and  the 
Commission  believes  it  is  imperative 
that  investors  be  able  to  obtain  a 
Statement  of  .Additional  Information 
without  first  overcoming  significant 
obstacles.  Accordingly,  the  Commission 
is  retaining,  with  some  modification, 
undertakings  that  were  proposed  for 
Forms  N-3  and  N-4.  As  proposed,  one 
undertaking  required  that  any 
application  to  purchase  an  annuity 
contract  include  a  space  that  an  investor 
could  check  to  obtain  a  copy  of  the 
Statement  of  Additional  Information. 
The  undertaking  as  adopted  provides 
registrants  with  an  option:  the  inclusion 
either  of  the  space  on  the  annuity 
application  or  a  post  card  or  mail  in 
form  affixed  to  or  included  in  the 
prospectus  that  an  investor  may  use  to 
send  for  a  Statement  of  Additional 
Information.  Another  undertaking,  as 
proposed,  required  delivery  of  the 
Statement  of  Additional  Information 
that  was  requested  on  a  purchase 
application  no  later  than  delivery  of  the 
contract  purchased.  This  undertaking 


has  been  amended  to  require  delivery  of 
the  document  (and  any  financial 
statements  required  to  be  made 
available)  promptly  upon  written  or  oral 
request. 

Several  commentators  objected  to  the 
proposed  undertakings  asserting  that 
they  might  encourage  frivolous  requests 
and  that  they  are  unfair  since  they  are 
not  in  Form  \-lA.  The  Commission 
believes  that  the  undertakings  are 
warranted  to  ensure  that  separate 
accounts  respond  to  valitl  requests  for 
Statements  of  Additional  Information. 
Furthermore,  the  Commission  will 
consider  adopting  these  requirements 
for  investment  companies  using  other 
registration  forms,  including  Form  N-lA 

The  Commission  is  adding  an  item  in 
Forms  .\-3  and  N-4  that  will  require 
registrants  to  provide  in  the  prospectus 
a  table  of  contents  for  the  Statement  of 
Additional  Information.  This  item  will 
help  investors  know  what  information  is 
available  in  the  Statement  of  Additional 
Information.  It  should  not  encourage 
frivolous  requests  for  the  document,  and 
indeed  may  discourage  them  since 
investors  will  be  able  to  see  plainly  the 
type  of  additional  information  available 
to  them  and  would  be  less  likely  to 
request  the  document  merely  to 
ascertain  its  contents.  The  table  of 
contents  should  be  quite  short  for  most 
registrants  so  it  will  not  unduly  lengthen 
the  prospectus.  A  requirement  has  been 
added  that  the  cover  page  of  both  forms 
indicate  where  in  the  prospectus  the 
table  of  contents  of  the  Statement  of 
Additional  Information  appears. 

Even  though  the  table  of  contents  was 
not  specifically  proposed,  it  was  within 
the  scope  of  the  proposing  release, 
which  indicated  the  Commission's  intent 
to  provide  investors  with  an  opportunity 
to  obtain  information  in  the  Statement 
of  Additional  Information  that  may  be  of 
interest  to  them.  Separate  publication  of 
the  table  for  notice  and  comment  is 
therefore  unnecessary. 

Forms  N-3  and  N-4 

The  following  portion  of  this  release 
discusses  the  more  significant  comments 
on  the  individual  items  and  instructions 
of  Forms  N-3  and  N-4.  Since  the  two 
forms  are  similar  and  reponses  to  the 
comments  are  often  the  same  for  both, 
the  forms  are  generally  discussed 
together.  This  discussion  follows  the 
order  of  Form  N-3,  but  it  relates  to  both 
forms  unless  otherwise  indicated  by  the 
paragraph  headings.  Discussion  that  is 
unique  to  Form  N-4  follows  the  joint 
discussion  of  both  forms.  The  item 
numbers  in  the  following  portion  of  this 
release  refer  to  the  forms  as  adopted:  in 
certain  instances,  they  may  differ  from 


the  item  numbers  in  the  forms  as 
proposed. 

General  Instructions  to  Forms  N-3  ami 

1.  Use  of  the  Forms.  Forms  N-3  and  .\'-4 

As  proposed.  Forms  N-3  and  N-4 
would  be  used  for  all  separate  accounts 
offering  variable  annuity  contracts 
which  are  registered  under  the  1940  .Act 
as  management  investment  companU's 
or  unit  investment  trusts,  and  for 
insurance  companies  offering  variable 
annuity  contracts  funded  by  separate 
accounts  that  are  excepted  from  the 
1940  Act  by  section  3(c)(ll)  (15  U.S.C. 
80a-3(c)(n)).'"One  commentator,  while 
agreeing  that  the  new  forms  are  more 
appropriate  for  the  latter  group  of 
issuers  than  the  S-1,  upon  which  they 
must  currently  register,  sug^jested  that 
rule  486  under  the  1933  Act  (17  CFR 
230.486)  should  be  amended  to  provide 
for  automatic  effectiveness  of  post- 
effective  amendments  of  this  class  of 
issuers.  The  Commission  has  adopted 
this  suggestion,  and  is  adding  paragraph 
(f)  to  rule  486  to  accommodate  all 
issuers  that  can  use  Forms  N-3  and 
N-4." 


"'Section  3(c)(n)  providps  that  the  fulluvving  art' 
(■xcepted  from  investment  company  status  iindiT  ihi' 
Act. 

Any  employee's  slock  bonus,  pension,  or  profit- 
sharm^  trust  which  meets  the  requirements  for 
qualification  under  section  401  of  the  Inlernal 
Revenue  Code  of  J954  or  which  holds  only  assets  of 
Rovemmental  plans  .  .  .;  or  any  collective  trust 
fund  maintained  by  a  bank  consistini;  solely  of 
assets  of  such  trusts:  or  any  separate  account  the 
assets  of  which  are  derived  solely  from  (.A) 
contributions  under  pension  or  profitsharin;! 
plans  .      .  (B)  contributions  under  governmental 
plans  in  connection  with  which  interests, 
participations,  or  securities  are  exempted  from  the 
rej{islration  provisions  of  section  5  of  the  S<>curities 
Act  of  1933  by  section  3{a)UI(C)  of  such  Act.  and 
|C|  advances  made  by  an  insurance  company  in 
connection  with  the  operation  of  suih  separate 
account 

"  Rule  486  provides  procedures  for  the  julomalic 
effectiveness  of  post-effective  amendments  to 
registration  statements  for  offerinjis  by  '■p\iis!ereJ 
separate  accounts.  The  separate  accounts  excepted 
from  the  1940  Act  by  section  3(c)(ll|  will  not  be 
registered  separate  accounts,  and  therefore,  in  the 
absence  of  the  amendment  adopted  herein,  would 
nut  be  permitted  to  use  the  procedures  in  the  rule. 

Although  this  amendment  to  rule  4H6  was  not 
specifically  proposed,  the  proposing  release 
indicated  that  rule  486  would  be  amended  to 
provide  its  automatic  effectiveness  procedures  for 
registered  separate  accounts  using  Forms  N-3  and 
N-J  The  proposing  release  also  indicated  that 
forms  \-3  and  N-4  would  be  available  for  use  by 
non-registered  separate  accounts.  In  addition,  the 
comment,  mentioned  above,  to  amend  rule  48b  to 
permit  its  use  by  non -registered  separate  accounts 
indicates  that  the  amendment  was  within  the  scope 
of  the  proposing  release. 
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A  cummenUitor  alio  advocated  use  of 
the  ni'w  forms  for  sej)ar;ite  accounts 
(hat  offer  v.rriable  li^  insurance  or 
insurance  pro(Jur.ts  i^  the  nature  of 
unnuitii^s  (such  as  funding  agreements 
fcr  discrete  projects)  that  use  separate 
accounts  for  accumulations  or 
payments.  The  Comitiission  is  not 
extonding  use  of  Forms  N-3  or  K-4  to 
other  issuers  at  this  lime.  The  forms 
would  be  inappropi  itile  for  variable  life 
ins'.irance  or  funding  agreements  since 
they  were  designed  specifically  for 
variable  annuity  conjlracts. 

One  commentator'Siisgoslod  that  a 
registrant  that  no  longer  offers  or  solicits 
the  purchase  of  variable  annuity 
contracts  funded  through  a  scpariite 
account  should  be  permitted  to  use  an 
existing  registration  form,  the  N-l  for 
m.anagemenl  accounts  and  the  S  -6  for 
tiist  accounts,  for  the  annual  update  of 
its  registration  statement.  Where  a 
registrant  is  ruquired  to  maintain  a 
current  prospectus  f6r  variable  annuity 
contracts  that  it  no  longer  offers,  the 
Commission  has  no  objection  to  the 
continued  use  of  Fonns  N-l  or  S-C  for 
the  registrant's  anniial  update.  However, 
the  Commission  strorgly  encourages 
registrants  in  this  sitiuation  to  convert  to 
Forms  N-3  or  K-i.  as  applicable.  The 
Commission  believcB  that  the  simplified 
format  is  beneficial  to  existing 
contractowners  as  Well  as  prospective 
in\esit*r«.  Moreover,  the  savings  in 
printing  costs  fcr  tha  shorter  prosprictiis 
m.ay  offset  a  registrapfs  cost  of 


conversion. 
The  commentator 


further  observed 


that  several  registra  its  that  have  ceased 
offering  any  contracls,  or  have  ceased 
offering  some  contracts  funded  by  a 
separate  account  while  continuing 
others,  no  longer  maintain  current 
prospectuses  with  n  sped  to  the 
discontinued  centra  -ts.'-The 
commentator  cited  r  o-action  leiters  that 
permit  several  trust  accounts  to  refrain 
from  maintaining  and  delivering  a 
current  prospectus,  subject  to  certain 
conditions.  The  comn'.entator  suggr-sled 
that  me  Commission  codify  those 


conditions  in  a  rule 


"The  Conmiission 


1  Ed  ic 


'-  The  requirement  to 
proaprtlus  is  from  seclioi 
(15  L'.S.C.  77i(a)(3;),  wh-cF 
piospetlus  used  more  ttia 
effective  d^le  of  the  registra 
contain  information  more 

''Scu.  e.g..  Letter  to 
CoTpdny  of  .Xmfica  Sep '. 
77-lP-,55  (pub.  avail.  An 
Washmglon  National  Insurance 
KjnJs  A  &  B.  Ref.  No. 
1978)  (discoiilinued  individual 
cur.tinucd  selling  sroup  c 
Inve«lors  Life  Insurance 
America.  LNA/Putnani  Separate 
ea-Sft-IF  (pub.  avail.  Ot-ti 


isintain  a  current 
10(<ij;3)of  the  Vjyi  Ai.i 
requires  that  .•» 
1  nine  months  .ifter  the 

ion  statement  shall  not 
than  16  months  old. 
:atn:s  Life  Insirar.re 
:dte  Account  A.  Ref.  No. 
1. 1977):  Letter  to 

Company  Variable 
;5(pub.  avail  May  17 
contiac.ts.  but 
r.tracts):  U'tte.-  tj 
vjompany  of  North 

Account.  Ref.  No. 
ber  12.  19.S2|.  One  di'  the 


believes  that  issuers  of  variable  annuity 
contracts  that  are  periodic  payment 
plans  are  under  a  duly  to  mainluin  a 
current  prospectus  for  so  long  as 
payments  may  be  accepted  from 
contractowners. "The  Commission  staff 
will  continue  to  consider  this  type  of 
request  from  registrants,  but  the 
Commission  believes  these  requests 
should  be  evaluated  on  a  cuse-by-case 
basis  and  is  not  currently  considering  a 
rule  on  this  matter. 

2.  Registration  Fees.  Forms  N-3  and  N-4 

One  comm.entator  inquired  whether 
the  transition  from  the  current  forms  to 
the  N-3  and  N-4  would  entail  the 
payment  of  additional  registration  fees 
under  the  1933  Act  or  the  1940  Act.  An 
existing  registrant  that  converts  from 
Form  N-l  or  Forms  S-6  and  N-8B-2  may 
do  so  by  means  of  a  post  effective 
amendment.  No  fees  need  be  paid  for 
filing  a  post-effective  amendment, 
unless,  of  course,  the  registrant  is  also 
increasing  the  number  or  amount  of 
securities  registered  or  registering  an 
indefinite  number  of  securities,  in  which 
case  fees  are  payable  pursuant  to  rules 
24e-2  and  24f-2  under  the  1940  Act  (17 
CFR  270.24e-2  and  27n.24f-2). 

3.  Special  Terms,  Forms  N-3  and  N-4 

One  ccnimentator  suggested  some 
minor  changes  to  the  definition  of  the 
term  "variable  annuity  contract"  to 
distinguish  between  the  accumulation 
and  payout  phases  of  a  contract  and  to 
accom.modate  the  funding  agreements, 
described  above,  which  are  funded  by 
separate  accounts  and  are  similar  to 
annuities.  The  minor  changes 
recommended  ly  iiie  commentatoi  were 
adopted,  but  only  to  clarify  the 
definition  of  the  term. 


conditions  in  the  letters  was  'hal  rontractowncrs 
r-'ceive  j  current  prospectus,  periodic  .-epor's.  and 
any  proxy  materials  from  the  undeilyiny  portfolio 
cnfT",jHnies  in  which  the  trust  icco'in's  Invested.  See 
also  Fidelity  Fund  AccLmulalion  PSin  et.  al..  Ref. 
No.  79-199-CC  (pub.  avail,  (uiy  27  iu7«<) 
(contractual  plans  not  funded  by  a  separate 
acccunt). 

"  Scntion  2(a)(27)  of  the  1940  Act  (15  I'.S.C  80a- 
2!a](27))  defines  "■ppvcAic  paxmenl  plan  rc.-tifir.ate" 
as 

(A)  any  certificate,  investment  contract,  or  other 
security  providing  for  a  series  of  periodic  p«yiienis 
by  the  holder,  and  representins  an  undivided 
iiucrest  in  certain  specifiej  secu.-Ities  or  in  a  imit  or 
fund  of  securities  purchased  wholly  or  partly  with 
the  proceeds  of  such  pay.Tients  nnd  (B)  any  security 
the  issuer  of  which  is  also  issuing  securities  of  the 
character  described  in  clause  [A]  and  he  holder  of 
which  has  substantiglly  ;he  same  rights  and 
privileges  as  those  which  holdc-s  of  secutiiies  of  the 
character  described  in  clause  (A)  have  upon 
completing  the  periodic  payments  for  which  such 
securities  provide. 


4.  Documents  Comprising  Registration 
Statement  or  Amendment,  Forms  N-3 
and  N-l 

One  cominentator  noted  that  some 
insurance  products  are  funded  by  more 
than  one  registered  separate  account, 
but  arc  sold  by  means  of  a  "combined 
prospectus,"  which  includes  a 
description  of  each  registrant  in  a  single 
prospectus.  The  commentator  stated 
that  registrants  should  be  permitted  to 
include  the  combined  prospectus  in  the 
registration  statement  of  only  one 
separate  account  and  to  incorporate  the 
prospectus  by  reference  in  registration 
statements  for  the  other  separate 
accounts,  asserting  that  this  practice 
would  be  less  burdensome  and  would 
be  consistent  with  industry  practice.  The 
Commission  is  not  adopting  this 
recommendation  because  it  would  be 
inconsistent  with  Rule  411  under  the 
1933  Act  (17  CFR  230.411).'*  Any  person 
should  bo  able  to  retrieve  from  the 
Commission's  filing  system  a 
registration  statement  that  includes  a 
prospectus,  and  the  recommended 
procedure  would  defeat  this  goal. 
Further,  contrary  to  the  commentator's 
assertion,  the  recommended  procedure 
is  not  industry  practice  for  either  initial 
filings  or  post-effective  amendmenis  of 
registration  statements. 

5.  Preparation  of  the  Registration 
Statement  or  Amendment,  Forms  N-3 
and  N^ 

A  statement  in  this  section  of  the 
General  Instructions  said  that  responses 
to  items  that  use  the  terms  "list"  or 
"identify"  should  include  only  a  short 
explanation  or  description.  In  response 
to  a  comment,  this  instruction  is  being 
deleted,  and  the  words  "list"  and 
"identify"  should  be  given  their  plain 
meaning. 

One  commentator  objected  to  the 
instruction  on  preparation  of  the 
Statement  of  Additional  Information 
which  said  that  it  and  the  prospectus  are 
independent  documents,  asserting  that 
the  Statement  of  Additional  Information 
can  never  be  truly  independent.  While 
the  reference  to  an  indtjpendent 
document  has  been  deleted,  the 
Statement  of  Additional  Information 
should  be  understandable  by  itself,  and 
the  instruction  so  states. 

A  new  pnagraph  has  been  added  to 
the  instructions  that  reduces  the  number 


'*R'j!(;  411  describes  circumstances  under  which 
information  .may  be  incorporated  by  reference  in  a 
prospectus,  and  it  does  not  extend  to  permitting 
incorjioration  by  reference  of  an  entire _prospectiii 
Further,  the  rule  prohibits  incorporation  by 
reference  where  it  would  render  a  statement 
incomplcle,  unclear,  or  confusing. 


28150 


Federal  Register  /  Vol.  50.  No.  IL'2  /  Tuesdny.  limp  25.  1985  /  Rules  and  Rej^ulations 


of  copies  of  rps's'ralion  statements  and 
amendments  that  must  be  filed  with  the 
Commission  Forms  N-3  and  N-4  will 
requite  seven  additional  copies  of  a 
rejjistration  statement  instead  of  the  ten 
additionj^l  copies  required  by  rule  402(b) 
under  (Tie  1933  Act  (17  CFR  i30.402(b)). 
The  forms  will  require  three  additional 
copies  (including  two  marked)  of 
amendments  instead  of  the  eijjht  copies 
required  bv  rule  472(a}  under  the  1933 
Act  (17  CFR  230.472(a)). 

Information  Required  in  a  Prospectus 

6  Item  1  of  Forms  N-3  and  N-4 — Cover 
Page 

In  response  to  a  comment  from 
several  commentators,  neither  form  will 
require  that  its  cover  page  contain 
information  on  the  types  of  qualified 
plans  with  which  the  variable  annuity 
contracts  may  be  used.  Instead,  the 
Commission  has  adopted  the  suggestion 
of  a  commentator  and  included  a 
request  for  information  on  limitations  on 
the  types  of  purchasers  to  whom  the 
contracts  will  be  offered. 

Forms  N-3  and  N-4  were  proposed 
with  the  requirement,  modeled  after 
Form  N-IA,  that  the  cover  page  of  the 
prospectus  contain  the  date  of  the 
prospectus  and  the  date  of  the 
Statement  of  Additional  Information. 
Similarly,  the  Statement  of  Additional 
Information  required  that  the  cover  page 
contain  its  date  and  the  date  of  its 
related  prospectus.  Several 
commentators  asserted  that  these 
requirem.ents  are  burdensome, 
particularly  since  the  prospectus  must 
be  updated  every  time  the  Statement  of 
Additional  Information  is  amended. 
However,  in  the  staffs  experience,  it  is 
quite  rare  that  a  registrant  amends  the 
te\l  of  its  Statement  of  Additional 
Information  but  not  its  prospectus  (for 
other  than  the  date)  in  filings  other  than 
its  annual  post-effective  amendment. 
The  Commission  is  retaining  the  cross- 
dating  requirement  upon  the  belief  that 
the  importance  to  investors  of  knowing 
which  documents  complement  each 
other  outweighs  any  burden  to 
registrants.  Further,  the  cover  p.ige  will 
require  a  statement  that  the  Statement 
of  Additional  Information  be  made 
available  upon  written  or  oral  request. 

7  Item  2  of  Forms  .N-3  and  .\-4— 
Definitions 

Proposed  Forms  N-3  and  N-4  required 
a  glossary  to  define  special  terms  used 
in  the  prospectus.  In  response  to  several 
comments,  the  Commission  has 
modified  this  requirement  to  permit,  in 
lieu  of  the  glossary,  the  use  of  an  index 
that  refers  to  the  pages  upon  which 
special  terms  are  defined  in  text. 


8.  Item  3  of  Forms  N-3  and  N-4— 
Synopsis  or  Highlights 

The  Commission  is  retaining  the 
provision  in  Forms  .N-3  and  N-4  that 
requests  a  synopsis  that  describes 
certain  key  features  of  the  offering 
where  the  prospectus  is  longer  than  12 
pages.  Several  comment.itnrs  noted  that 
this  threshold  was  borrowed  from  Form 
N-lA.  and  suggested  a  higher  one  since 
Forms  N-3  and  N-4  would  require 
disclosure  on  the  insurance  asp(;cts  of 
variable  annuity  contracts,  and  the 
prospectus  would  be  longer  However, 
the  reason  for  a  threshold  is  that  over  a 
certain  length,  readers  would  be 
assisted  by  a  summary:  the  complication 
of  the  product  does  not  alter  the  premise 
that  after  12  pages,  readers  would  be 
assisted  by  a  synopsis. 

Several  comments  were  received 
about  the  requirement  that  any 
prospectus  not  containing  a  synopsis 
highlight  information  on  the  following 
characteristics:  a  sales  load  imposed 
upon  annuitization  or  redemption,  a 
possible  tax  penalty  on  premature 
withdrawals,  or  a  revocation  right  such 
as  a    fen-day  free  look"  provision 
Commentators  questioned  the 
importance  and  relevance  of  this 
disclosure  and  its  consistency  with  Form 
N-lA.  All  of  this  information  relates  to 
withdrawing  assets  under  variable 
annuity  contracts,  an  event  that  may 
trigger  serious  consequences,  including 
certa-.n  costs,  for  a  contractowner.  In  the 
context  of  a  variable  annuity,  the 
Commission  believes  this  information  is 
sufficiently  important  to  a  prospective 
investor  to  warrant  highlighting. 

9.  Item  4  of  Forms  N-3  and  N-4 — 
Condensed  Financial  Information'* 

Item  4  of  proposed  Forms  N-3  and  N- 
4  required  condensed  financial 
information  for  each  class  of 
accumulation  units  of  a  registrant. 
Several  commentators  raised  issuers 
concemiRg  the  classes  for  which 
information  must  be  provided.  One 
commertato   noted  that  many 
registrants  have  discontinued  offering 
particular  contracts  funded  by  a 
separate  account  while  continuing 
others,  and  questioned  whether 
condensed  financial  information  must 
be  shown  for  the  discontinued  contracts. 
Another  commentator  noted  that  a 
single  separate  account  may  fund  a 
wide  variety  of  contracts,  each  of  which 
has  distinct  classes  of  accumulation 
units.  Further,  one  commentator  stated 
that  some  separate  account  registrants 


use  more  than  one  prospectus  to  offer 
different  contracts. 

The  Commission  has  considered  these 
comments  and  recognizes  that  the  issue 
is  diffii.ult  because  a  wide  variety  of 
methods  have  been  used  to  register 
variable  annuity  contracts.  However. 
the  starting  point  for  determining 
appropriite  presentation  of  financial 
information  is  the  registration  statement, 
and  a  registrant  must  disclose 
condensed  financial  information  for  the 
securities  covered  by  its  registration 
statement.  This  includes  information 
relating  to  all  contracts  offered  by 
means  of  the  prospectus  in  a  registration 
statement."  It  also  includes  information 
relating  to  discontinued  contracts  that 
are  no  longer  off»?red  for  sale  by  means 
of  the  prospectus,  but  for  which  the 
registrant  may  continue  to  accept 
payments.'*  To  achieve  tWs  disclosure, 
an  instruction  has  been  added  to  each 
form  to  state  that  condensed  financial 
information  must  be  disclosed  (1)  for 
each  class  of  accumulation  units  derived 
from  contracts  offered  by  means  of  the 
registrant's  prospectus,  and  (2)  for  each 
class  derived  fron  contracts  no  longer 
offered  for  sale  but  for  which  the 
registrant  may  continue  to  accept 
payments  Further,  for  a  registrant  that 
includes  more  than  one  prospectus  in  a 
registration  statement  (f.^'.  a  different 
prospectus  for  e?.ch  type  of  contract 
being  offered),  the  instruction  provides 
that  condensed  financial  information  for 
a  class  of  accumulation  units  [c.n.  f(>r 
each  contract)  need  only  be  pre.sented  in 
the  prospectus  by  which  the  class 
(contract)  is  offerpd.  It  nend  .not  be 
included  in  every  prospectus  used  by 
that  registrant."  To  relievo  the 


■*  A  discuMion  of  the  aipects  of  Item  4  itiat  relule 
only  tn  Form  N-3  follows  this  discussion.  See 
piird)iraph  10.  infra. 


'■  Wherr  u  prospf-ctiiB  offers  a  « .sriety  of  conlructs 
thill  rtfp  rpprcsentcd  by  difftTtnl  cL.-^sps  of 
accumuLuiuii  units.  reRistrar.ts  r.fler.  inust  exorcise 

their  judgment  subject  to  ''■ :    -  (if  ihe 

forms  anc!  apprupriale  di^  nn  \\v,\\ 

to  disrlcsf  cundensed  fin.i;..  .„.  r,  fully 

whiip  making  it  underslardabt^  '\-n  r-aoprs. 
However,  many  rpKislr.inls  hit\:  '.■•fvr,  sircessfully 
presentins  thi.s  type  ol  disi.los'.iit  fi;i  ytir*  rjr.  Form 
\'-l.  Adoptun  of  the  new  f..>i,T!3  Jtres  r.-'i,  in  ilstlf. 
introduce  this  issue  (except  for  Inst  aciiOLint.'!.  for 
which  the  condensed  financial  infQrm<<lion 
requirement.s  are  abbreviated). 

Two  comn-.enlalors  requested  guidance  on 
appropriHip  orfianization  of  the  table  presen'mg 
condensed  financial  information  for  particular 
characteristics  of  certain  registrants.  These  specific 
types  ^i  .ssues  must  be  addressed  on  a  ca<ie-by-case 
basis  and  A\f  ntil  appropriate  for  inclusion  in  this 
di.scussiun  or  in  the  forms. 

'•  Of  course,  these  disclosure  requirements  do  not 
apply  to  registrants  that  need  not  maintain  a  current 
registration  or  deliver  a  current  prospectus  for 
discontinued  contracts  in  reliance  upon  no-action 
letters  such  as  those  cited  in  note  13.  supra. 

"  Indeed,  some  registrants  that  have  been  selling 
a  contract  for  years  have  added  a  new  contract  by 
means  of  a  post-effective  amendment. 
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confusion  in  {his  area,  the  Comniis.sion 
recommends  that  in  the  fulwre, 
registrants  use  a  separate  registration 
under  the  1933  Act  for  distinct  contracts. 
c\  en  where  they  are  Issued  by  the  same 
registered  separate  account.'" 

In  proposed  Forms  .\'-3  and  \'-4.  the 
Commission  requirccj  that  the 
prospectus  for  a  manpsement  or  a  trust 
account  contain  a  yidld  quotation  for 
any  separate  account  having  a  money 
market  component.  The  Commission 
noted  in  its  propcsin|  relenbe  that  under 
current  forms  yield  quotations  for  trust 
accounts  are  disclosed  only  by  the 
imdcrlying  money  mirltet  fund  and  not 
by  the  trust  account.  The  proposed 
requirf-menl  was  intended  to  show 
money  market  yield  for  trust  accounts 
net  of  charges  at  the  trust  account  level, 
and  to  permit  investors  to  compare 
performance  of  the  money  market 
components  of  separate  accounts, 
whether  organized  a$  trust  accounts  or 
management  accounts.  Several 
commentators  objected  to  mandatory 
disclosure  of  yield  quotations.  They 
asserted  that  these  requirements  were 
intended  to  conform  separate  account 
disclosure  to  that  required  for  mutual 
funds  which,  unlike  Variable  annuities, 
iiie  purchased  and  said  on  the  l»asis  of 
shurt-lcrm  yields.  One  commentator 
staled  that  yield  quotations  were 
included  in  Form  N-IA  for  mutual  funds 
that  wanted  to  advertise  on  the  basis  of 
yield  •"  The  Commission  has  deleted  the 
yield  requirement  since  it  is 
inappropriate  fo  single  out  return  of 
money  market  porlfrllios  for  disclosure 
to  the  exclusion  of  other  types  of 
portfolios.^'  However,  the  forms  will 


"The  Coirmissinn  recoir.izcs  tli.il  !hi'  provibions 
i.'f  ■.omc  \ariablp  .innuity  (Jontraiits  mny  vary 
sliijhlly  cirp.'nding  upon  hbw  the  conlMCts  ore  used 
,intl  is  111)1  5i^(?8estmg  th.il  tvery  amlrar.l  varidtion 
-.vnrriir.'s  spnarntt  ri'yi.ilrdlion  undor  thi  ISJ:)  .Ail. 
Kor  insla:i.:e.  many  annuit^'  contracts  i^re  dciisned 
lu  fin.inci!  difiercnt  lypps  <f  doffrrcd  conipfns.ilion 
pl.iiis.  iind  ihoy  may  va'-y  ^lepcnding  on  '.hf  type  of 
plan  iind  the 'oquircnientslof  the  In(orn.il  ReviTiiic 
Codi!  MoAeviT,  other  difi'trenccs  belwo.-n 
ronlra;  ts.  such  .is  sin^'p  pr<.'mii;m  vs.  flt'xilili; 
premium  or  «roup  vs  'iiSii^idual  rontrac.ts.  are  moiK 
distinct  and  ir^^ay  warrant  lepara'u'  r^gisttation. 
CIiMily.  where  different  pijsppctii.sos  arc  usoii  to 
si;ll  distinct  contracts,  theruntracts  should  'oc 
registered  st'p.irately  undar  the  1933  Act. 

"  These  .idvertiscmentsjarc  permitted  pursuant  lo 
rule  ■J82  .ind.-r  the  1933  A(|  (17  CFR  230  UC)  Such 
adverliscmpnts  are  technitaily  "omitting 
prospcctusfs"  under  seclisn  10(b)  of  that  Act  (15 
L;.S.C.  771(1))). 

"The  Commission  continues  to  believi;  that  both 
trust  ucc'iiims  and  management  accounts  should  lie 
subject  to  l.'jp  same  .'pquirtments  on  disclosun:  of 
invcslmer';  return  to  permit  comparison  .)f 
perfoniiancc.  and  propos;4s  tnw:ird  this  ond  ni.iy  be 
for  hcoming  In  the  future.  As  suggested  b>  a 
commentator,  an  instruct!  m  has  been  added  to 
indicate  that  disclosure  of  the  ."lelhod  of  caltulatinu 
yield  may  be  placed  in  th^  Statement  of  Additional 
lafomialion. 


require  disclosure  of  yield  for  money 
market  accounts  or  sub-accounts  that 
advertise  on  the  basis  of  current  yield  lo 
assure  compliance  with  advertising 
rules  for  investment  companies. 

10.  Item  4  of  Form  N-3— Condensed 
Financial  Information 

Proposed  Form  N-3  required 
information  on  the  registrant's  p'5rl!"o!io 
turnover  rate  in  its  presentation  of 
condensed  financial  information.  The 
proposed  formula  for  determining  the 
portfolio  turnover  rate  has  been 
amended  to  require  that  a  registrant 
include  long-term  United  States 
government  securities  as  long-term  debt 
securities  in  the  calculation.  The 
instructions  to  this  formula  have  been 
modified  to  clarify  the  treatment  uf  put 
or  call  options  for  purposes  of  the  rate 
calculation." 

11.  Item  5  of  Form  N-3 — General 
Description  of  Registrant  and  Insurance 
Company,  and  I'em  5  of  Form  N-4 — 
General  Description  of  Registrant. 
Depositor,  and  Portfolio  Companies 

The  required  description  of  the 
registrant  in  bclh  Forms  .N'-3  and  N-4 
has  been  amended  to.  among  other 
things,  clarify  disclosure  of  the 
treatment  of  the  income,  gains,  and 
losses  of  the  registrant  vis-a-vis  its 
sponsoring  insurance  company  and  of 
the  description  of  obligations  arising 
under  the  variable  annuity  contracts. 

12.  Item  6  of  Form  N-3— Management 

As  proposed  in  Fomi  \-3.  this  item 
required  a  description  of  the 
responsibilities  of  a  registrant's  board  of 
managers  under  the  applicable  laws  of 
the  sponsor's  jurisdiction.  In  resjjonse  lo 
a  comment  that  much  of  a  board  of 
managers"  responsibilities  are  derived 
from  the  1940  .Act.  the  itcin  h;;^:  been 
Simplified  to  request  a  description  of  the 
board's  responsibilities. 

13.  Item  7  of  Form  N-3  and  Item  6  of 
Form  N-4 — Deductions  and  Expenses 

In  these  items,  the  Commission 
retiuired  a  brief  description  of  all 
deductions  from  purchase  payments, 


"These  changes  conform  v.ith  !hr  portfolio 
turnover  rale  as  recently  prescribed  in  form  \-SAR 
(17  CFR  274.101).  the  semi-annual  repc-ting  form  for 
ri-Kistercd  investment  companies,  and  recently 
proposed  for  comment  for  Forms  .\-]  A  and  .\-2.  Seo 
Investment  Company  .Act  Release  No.  14299 
(January  4. 1985)  (5C  VR  1442  (I.jmiary  11.  !«85)) 
(adoplipg  release  for  Form  N-SAR):  Investment 
Company  Act  Release  Sj.  140«i  (A.isusl  6. 1984)  (49 
hR  .3?;C0  (.August  14.  19»4))  (proposing  release  for 
Form  N-SAR);  Investment  Companj  .Act  Release 
No.  14300  (lanuary  4. 1985)  (50  FR  1542  da.nuarj'  11. 
19B51)  (proposing  release  foi  amendments  of 
portfolio  turnover  r.ite  calculation  for  Foi-ms  N-l.A 
and  N-2). 


contracto^vner  accounts,  or  assets  of  the 
registrant.  One  commentator  argued  that 
disclosure  of  details  on  how  various 
deductions  are  computed  should  go  in 
the  Statement  of  Additional  Information. 
The  Commission  is  not  adopting  this 
suggestion.  The  items  Cr;Il  for  only  a 
brief  description  and  the  Commission 
believes  that  disclosure  of  deductions  is 
appropriate  for  the  prospectus.  In 
particulir.  disclosure  of  computation  of 
a  sales  load,  whether  a  front-end  load  or 
deferred  load,  is  material  and  should  go 
in  the  prospectus. 

A  new  requirement  has  been  added  to 
this  item  to  describe  any  variations  in 
the  sales  load  or  administration  charges 
established  pursuant  to  an  exemplive 
rule  or  order  under  section  22(d)  of  the 
1940  Act.2=  In  February  of  1585.  in 
connection  with  the  adoption  of  rule 
22d-l  under  the  1940  Act."  the 
Commission  requested  comment  on 
whether  rule  22d-2  should  be 
rescinded.'*  Rule  22d-2.  first  adopted  in 
August  of  1975  (and  formerly  numbered 
rule  22d-3),  permits  registered  separate 
accounts  issuing  variable  annuity 
contracts  to  establish  variations  in  their 
sales  load,  administrative  charges,  or 
other  deductions  from  purchase 
payments,  subject  to  certain  conditions. 
Several  tommenlalors  asserted  that 
since  its  adoption  rule  22d-2  has  worked 
effectively  for  separate  accounts  and  the 
Commission  has  determined  not  to 
rescind  the  rule."  In  both  Forms  N-3 
and  N-4,  the  new  disclosure 
requirement  seeks  disclosure  of  special 
purchase  plans  or  methods  that  reflect 
variations  or  elimination  of  the  sales 
load,  administrative  charges,  or  other 
deductions  from  purchase  payments. 

An  instruction  in  the  proposed  forms 
stated  that  any  deduction  other  than 
sales  load  used  for  distribution 
expenses  should  be  identified.  In 
response  to  several  comments  that  this 
instruction  is  vague,  it  has  been  revised 
to  require  disclosure  in  the  event  that 
proceeds  derived  from,  among  other 
things,  mortality  and  expense  risk 
charges  may  be  used  for  distribution.*" 


"  Section  22id)  (15  U.S.C.  808-22(d))  requires  that 
redeemable  securities  of  registered  invesimeni 
companies  be  sold  to  the  public  only  at  a  currem 
public  offering  price  dei.-ribed  in  the  prospectus. 

"Rule  22d-l  permits  reaistered  investment 
companies  that  issue  redeemable  securities  lo 
establish  scheduled  variations  in  their  sales  loads. 

» lnv'!slincnl  Company  .Act  Release  No.  14390 
(February  22.  1935).  (.50  FR  7909  (February  27.  V.mW 

''■  Separate  accounts  that  are  registered 
inveslinent  companies  may  rely  upon  both  rule  22d- 
1  and  22d-2  for  exemptions  from  section  22(d). 

'"  Separate  accounts  that  fund  variable  annuity 
contracts  generally  deduct  a  fee  for  incurring  the 
risk  that  mortality  experience  and  administrative 
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This  revision  is  consistent  with  current 
staff  disclosure  standards  for  mortality 
and  expense  risk  charges.  Further, 
consistent  with  Form  N-lA.  Form  N-3 
has  been  revised  to  require  disclosure 
where  any  di'^tribnfion  expenses  are 
paid  frori  separ.ite  account  assets 
f  urs'jant  to  a  plan  under  rule  12b-l 
under  the  1940  Act  (17  CFR  270.12b-l).» 

Proposed  Forms  \'-3  and  N-4  required 
disclosure  of  sales  load  as  a  percentage 
of  the  public  offrrinj?  price  of  variable 
annuity  contracts.  Several 
commentators  questioned  the 
application  of  the  term  "public  offering 
price"  to  variable  annuity  contracts, 
which  are  generally  periodic  payment 
plans  and  are  frequently  sold  with  a 
deferred  sales  ioad.  As  sug^psted  by  one 
CDmmentator.  the  adopted  forms  request 
disclosure  of  sales  lond  as  a  percentage 
of  a  purchase  payment  or  for  a  deferred 
sales  load,  of  an  amount  withdrawn  or 
surrendered. *• 

Several  commentators  objected  to  a 
requirement  in  proposed  Form  N-3  that 
a  registrant  provide  a  statement  of 
expenses  consisting,  for  registrants  that 
have  been  in  existence  for  over  a  full 
year,  of  the  ratio  of  total  expenses  as  a 
percentage  of  average  net  assets  for  the 
past  year.  The  ccmmenlators  asserted 
that  the  same  information  is  required  in 
the  condensed  financial  information 
table  and  would  be  redundant.  The 
Commissio'     -  I  to  consolidate  all 

expc'r!>e  ir.;,  .:■  ;he  same  item  in 

Farm  N-3  so  inventors  would  be  able  to 
find  all  of  the  expenses  associated  with 
a  contract  in  one  section  of  the 
prospectus,  and  the  Commission  in 
retd'nipg  the  requirement."  Further,  the 


ew-  -   imp  If  proceeds  from 

Ih  >  c  (:iimpHn>  s  Bineral 

.11 .  iitt-r  alio,  for 

d.^-  r»^istr^nl  thai  iire  paid 

f-'  -f  Investrrenl  Comprfny 

A   ■  .t>e'11.19M|  ;49fR 

^w  -                vroposing  ru!e  2^-1-3 
ur  <.•-   '   >  1940  Act  and  describing  these  risks  und 

f  f;,^"fc 

'■-><.■■:■  >-nd  invcstmer.! 

r,;n;;..n  •      .  inl  to  whirh  fund 

a-Hsets  .T  'or  distnbolion  expensis 

F.xDrr'-  -ms  \-3  and  \-4  may  in 

l^"fi-     I     •  ■  ibtiUr  prcseniation 

■:r-".\  -     ••  ■  jnti  expenses  as  3 

p.^-  •iiing  iilhcr  things  This 

v\.!-  i-orm  N-IA.  Inieslrr.cnt 

Cimp^ni   \^•^  M230  (.November  ».  1984I 

(49FR4.=  r:!N  l*t4l). 

••O*  r.cu.'<ie   vw.n-r._  j  .ipjerred  sales  load  is  bjsed 
upon  ;t.e  amo'jn;  ml.hdrdwn  or  sum-ndered.  Ihe 
sales  load  may  not  exceed  9  percent  of  the  purchase 
payments  mi:de.  and  Iht  limitation  should  also  be 
Ci5(  i.  ■<'  -i  See  rule  bc-8  u.nder  Ihe  1940  .Act  (17  CFR 

"  Th.s  d.si  lu»i.rp  is  consistent  with  Ihe  recent 
proposal  10  om.'nd  Form  N-l.A  to  consolidnte  all 
expense  rei.^'ed  infurmalion  and  add  a  tdbular 
preser^tHiiiin  '.t-lting  forth  expenses,  which  would 
intluOe  a  capiion  on  expenses  as  a  percentage  of 
net  dSiels.  See  Investment  Company  Act  Release 


Commission  is  adding  the  requirement 
to  Form  N-4  so  investors  in  trust 
accounts  will  be  provided  with  expense 
disclosure  analogous  to  that  of 
management  accounts." 

14.  Item  8  of  Form  N-3  and  Item  7  of 
Form  .\-4 — General  Description  of 
Variable  Annuity  Contracts 

Proposed  Forms  N-3  and  .N-4  required 
registrants  to  identify  persons  who  have 
rights  under  the  variable  annuity 
contracts  and  to  describe  the  nature  of 
those  rights.  f*roposed  Form  N-3 
specifically  stated  that  the  rights 
described  should  include  voting  rights. 
One  commentator  asserted  that  it  is 
impossible  to  describe  rights  deriving 
from  the  large  number  of  relationships 
that  can  exist  between  anruitanls. 
contractf>wneis,  and  beneficiaries  under 
a  variable  annuity  contract  In  response 
to  this  comment,  the  item  is  being 
amended  to  require  only  the  description 
of  material  rights  in  both  forms,  except 
that  Form  N-3  will  continue  t 
that  al!  voting  rights  must  be  .  1 

Further,  an  instruction  is  beina  added  to 
both  forms  advising  registrants  not  to 
describe  rights  that  are  described 
elsewhere  in  the  prospectus. 
Accordingly,  in  Form  N-4  voting  rights 
need  not  be  described  in  this  item  since 
disclosure  of  voting  rights  is  soliciied  in 
Item  5|e). 

15.  Item  9  Form  N-3  and  Item  8  in  Form 
N-* — Annuity  Period 

These  items  have  been  substantially 
rewritten  in  response  lo  a  substaiilial 
amount  of  comment  on  the  proposed 
forms.  Both  proposed  forms  would  have 
require  '   '  '  ihe  operation  of 

the  reg  .  .t  contract's  onnuity 

period  and  how  first  and  subsequent 
annuity  payments  are  determined. 
Commentators  stated  that  the  pr^iposed 
items  were  oviriy  technical  and  stressed 
the  mechanics  of  computation  of  annuity 
paymen'j.  As  re\  ised.  the  item  in  Ixith 
forms  is  Oi^aiiized  tc  giw  rcgistiants 
greatei  flexibility  in  describing  annuity 
options.  It  reqiiesis  a  brief  description  of 
matericil  factors  that  affect  benefits 


No  Urin  (NovfTinber  9.  1>«4;  (49  iH  ^.sri 
(November  1,').  li»64li 

"  The  Coirmi^ision  is  adopting  this  exp'-iise 
disclosure  re  (iiiiemenl  fur  Korm  \-4  and  is  jIso 
adding  to  Foim  N-4  a  require'r.ent  to  dui.iose 
whether  and.  if  no.  how.  a  registrant's 
organiZijiKnal  expenses  will  be  paid  out  of  iia 
assets.  While  iliese  regui'emenls  on  expense 
disclosure  we'e  not  ■specifically  proposed  F.ir  Form 
N-»  they  were  Appcificallv  proposed  for  Fu'.m  N-3 
and  were  within  Itie  general  scope  of  the  Druposal 
for  which  puLlir  comment  was  solicited  Further, 
while  the  proposing  release  su^esled  that 
disclosure  by  management  and  trust  accounts  need 
not  be  entirely  identical,  it  cleifiy  indicaied  the 
Commission  s  intent  to  adopt  foims  that  W'Uild  be 
essentially  comparable. 


under  annuity  options,  of  possible 
annuity  commencement  dates, 
frecpiency  of  payments,  the  effect  of 
assumed  investment  return,  and  rights  to 
change  annuity  options. 

As  suggested  by  one  of  the 
commentators,  an  item  is  being  added  I 
the  Statement  of  Additional  Information. 
Item  26  in  Form  N-3  and  Item  22  in  Form 
N-4.  requiring  disclosure  of  the 
mechanics  of  determining  the  amount  of 
annuity  paym»'nts  in  that  document. 

IR.  Item  10  of  Form  .\-3  and  Item  9  of 
Form  N^— Death  Benefit 

The  proposed  forms  contained  a 
requirement  to  describe  briefly  the 
death  benefit  atailable  under  a  variable 
annuity'  contract.  One  commentator 
siiggrstc'd  that  this  iti;m  be  incorporated 
in  the  Statement  of  Additional 
Infoimation  in  an  item  describing 
determination  of  annuity  payments.  The 
commentator  nlso  objected  to  a 
requirement  that  the  registrant  disclose 
the  forms  that  a  death  benefit  may 
take  *'  asserting  that  this  disclosure  is 
net  retjiifed  for  mutual  funds  on  Form 
N-lA  and  that  the  written  contract  for  a 
variable  annuity  will  describe  the  foims 
of  Ihe  death  benefits.  The  Commission 
has  retained  the  de.ith  benefit  disclosure 
in  the  prospet;tus  as  proposed  since  it  is 
a  significant  feaiure  of  many  variable 
annuity  contracts  end  one  that  many 
investors  might  find  imp.irlant.  While  ; 
IS  true  that  the  forms  of  the  death 
benefit  will  be  described  in  a  contract, 
the  prnspect'js  is  be  document  by  whiih 
securities  .;ie  offered,  and  all  material 
aspects  of  tjJe  scr.drity  must  be 
described /h  ihe  prispcctus. 

17.  Item  1 1  of  Form  N-3  and  Item  10  of. 
Form  N-4 — PurchH^i's  and  Contract 
Value 

These  items  have  been  revised  in  part. 
In  l\u'  proposed  forms  the  items 
required  disclosure,  among  o'her  thirigs, 
of  the  way  in  which  tlie  public  offering 
price  is  determined  .ind  that  it  is  based 
on  the  value  of  an  arcumululion  unit. 
The  adopted  vers  on,  as  suggt  sted  by  a 
commentator,  seeks  an  expli^nation  of 
how  purchase  paym.ents  are  credited  to 
a  contract,  not  of  public  offering  price.  Ii 
also  requires  an  explanation  of  how 
accumulation  unit  value  is  determined. 

18,  Item  12  of  Form  N-3  and  Item  11  of 
Form  N-3 — Redemptions 

The  forms  as  atlopted  incorporate  one 
change  that  was  recommended  by  a 


"This  refers  lo  a  beneficiary's  options  for 
receiving  proceeds,  such  as  a  lump  sum  dislribulmn 
or,  as  many  registrants  ofler.  the  .innuity  payment 
options  that  were  available  lo  the  annuitant  under  a 
coniract 
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commentator.  The  proposed  items 
required  a  description  of  restrictions  on 
redemption  that  apply  to  contracts 
offered  in  connection  with  the  Texas 
Optional  Retirement  Program.  An 
instruction  has  been  added  that  the  item 
may  be  satisfied  by  describing  the 
restrictions  on  a  supplement  attached  to 
prospectuses  delivered  to  participants  in 
the  program. 

19.  Item  1 3  of  Form  N-3  and  Item  12  of 
Form  N-4 — Taxes 

The  proposed  forms  required  a 
registrant  to  describe  briefly  the  tax 
consequences  of  investing  in  the 
variable  annuity  contracts  being  offered. 
In  response  to  a  comment,  an  instruction 
has  been  added  to  state  that  a  registrant 
need  not  include  detailed  description  of 
applicable  law.  However,  an  instruction 
that  called  for  disclosure  of  methods  by 
which  taxable  income  may  be  received 
under  the  contract  has  been  retained 
upon  the  btlirf  that  this  information 
would  be  important  for  many  investors, 
and  is  apprnpriHte  for  prospectus 
disclosure.  This  is  particularly  true 
because  many  purdhases  of  annuity 
contracts  are  motivated  by  tax 
considerations. 

This  item  has  been  modified  in  both 
forms  to  require  identification,  rather 
than  a  brief  description,  of  the  types  of 
tax-qualified  plans  for  which  the 
contracts  will  be  u$ed. 

The  proposed  fo»ms  required 
disclosure  of  the  impact  of  taxation  on 
the  registrant,  and  an  instruction 
required  a  statement  that  a  registrant's 
operations  will  not  be  taxed  separately 
from  those  of  its  sponsor.  This 
instruction  has  beem  deleted  to  conform 
with  tax  law  chanfles  made  in  the 
Deficit  Reduction  Act  of  1984.^*  The 
modified  form.s  do,  however,  require  a 
brief  description  of  the  impact,  if  any,  of 
taxation  upon  the  ietermJnation  of 
account  and  subacrount  values. 

One  commentator  stated  that  it 
wished  to  include  information  in 
prospectuses  to  comply  with  disclosure 
requirements  impoeed  by  the  Internal 
Revenue  Code  and  ERISA  in  connection  • 
with  individual  retirement  annuities  and 
other  products,  but  that  the  requirement 
in  tiie  forms  to  "briefly  describe  "  tax 
consequences  migit  net  accommodate 
this  more  detailed  jd'sclosure.  The 
commentator  requtsted  that  the 
Commission  facililate  coordinating 
these  disclosure  raquirements. 

3'  The  Deficil  Reduction  Act.  Pub  L  98-309.  98 
STAT  4P4.  provideo  that  an  insurance  company's 
basis  in  the  assets  underlying  all  vainable  contracts 
will  be  idjusted  for  appreciation  or  depreciation, 
thereby  eliminating  corporate  level  capital  gains  tax 
for  ihe  insurance  company  altribulable  to  the 
segregated  asset  account. 


Registrants  may  include  tax  and  ERISA 
disclosure  if  it  meets  the  requirements  of 
the  forms.  The  instructions  to  Forms  N-3 
and  N-4  state  that  registrants  may 
include  additional  information  in  the 
prospectus  or  the  Statement  of 
Additional  Information  so  long  as  it 
does  not  obscure  or  impede 
understanding  of  required  information. 
However,  the  additional  disclosure 
could  be  quite  lengthy.  One  of  the 
purposes  of  the  N-3  and  N-4  is  to 
provide  a  simplified  prospectus  that  can 
be  readily  understood  by  investors,  and 
the  Commission  discourages  registrants 
from  including  detailed  information  that 
would  lengthen  or  complicate  the 
prospectus. 

Part  B — Information  Required  in  a 
Statement  of  Additional  Information 

20.  Item  16  in  Form  N-3  and  Item  15  in 
Form  N-4 — Cover  Page 

The  Commission  is  retaining  the 
requirement,  as  proposed  in  Forms  N-3 
and  N-4,  that  the  Statement  of 
Additional  Information  state  the  date  of 
this  related  prospectus  on  its  cover 
page.  Several  commentators  were 
opposed  to  this  requirement.^* 

21.  Item  18  of  Form  N-3  and  Item  17  of 
Form  N-4 — General  Information 

The  proposed  forms  required 
disclosure  of  any  suspensions  by  any 
state  of  sales  of  contracts  offered  by  a 
registrant  or  its  sponsoring  insurance 
company.  Two  commentators  stated 
that  this  requirement  was  too  broad  in 
that  it  included  products  other  than  life 
insurance  and  annuities  and  it  was  not 
hmited  in  time.  The  item  has  been 
amended  to  limit  disclosure  of  the 
insurance  cotripaiy's  suspensions  to  the 
past  five-year  period:  however,  it  does 
include  suspensions  of  any  type  of 
insurance  contract.  Disclosure  will  also 
be  required  cf  sales  of  contracts  of  the 
regi.'^trant  that  have  been  suspended  at 
any  time  at  the  request  of  a  state. 

A  requirement  to  id^n^ify  the 
jurisdictions  in  which  the  sponsoring 
insurance  company  is  authorized  to  do 
business  has  been  deleted  in  response  to 
comments  that  this  information  is  not 
useful  and  would  require  a  change  each 
time  a  new  jurisdiction  is  added.  A 
requirement  has  been  added  to  identify 
each  level  of  control  where  the 
insurance  company  is  subject  to  more 
than  one  level  of  control. — 


22.  Item  21  of  From  N-3— Investment 
Advisory  and  Other  Services 

A  new  disclosure  requirement  has 
been  added  to  this  item  to  require  a 
summary  of  the  significant  aspects  of 
any  plan  under  rule  12b-l  of  the  1940 
Act,  under  which  a  registrant  could 
incur  expenses  for  the  distribution  of  its 
securities.^* This  will  conform  disclosure 
for  separate  accounts  that  have  adopted 
plans  under  rule  12b-l  to  that  of  mutual 
funds  on  Form  N-lA." 

23.  Item  22  of  Form  N-3 — Brokerage 
Allocation 

A  paragraph  has  been  added  to  this 
item  that  seeks  disclosure  of 
acquisitions  by  a  management  account 
of  securities  issued  by  its  regular 
brokers  or  dealers.'*  The  purpose  of  this 
requirement  is  to  permit  management 
accounts  to  acquire  the  securities  of 
these  issuers  under  disclosure  standards 
developed  by  the  Commission  in 
connection  with  adoption  of  rule  12d3-l 
under  the  1940  Act  (17  CFR  270.1 2d3-l), 
which  permits  investment  companies  to 
acquire  securities  issued  by  brokers, 
dealers,  and  other  securities 
businesses.'* 

24.  Item  23  of  Form  N-3— Purchase  and 
Pricing  of  Securities  Being  Offered 

Paragraph  [a)  of  this  item  in  proposed 
Form  N-3  required  disclosure  of  the 
method  that  will  be  used  to  determine 
the  total  offering  price  at  which  annuity 
contracts  may  be  offered  to  the  pubhc. 
Because  commentators  had  questioned 
the  use  of  the  term  total  offering  price,'"' 


"'  See  paragraph  6,  supra,  the  discussion  of  the 
cover  page  of  the  prospectus  for  Forms  N-3  and 

N-4. 


"See  note  29.  supra. 

"Other  changes  have  been  made  to  this  item  lo 
replace  the  term  transfer  agent  with  u  n-.t»e 
generalized  descnp'.ion.  and  io  clarify  Liusciosure  of 
changes  in  contract  wun  parsies  thai  provide 
management-related  se'-vires. 

^' A  rpgular  broker  or  de-i!er  is  defined  in  rule 
inb-l  under  the  IMO  Ac;  ( 17  CKR  270.10b-lt. 
essentially,  as  one  of  the  ten  brokefs  or  dealers  that 
received  in  the  past  year,  the  greatest  amount  of  an 
inve?tmen'  compsny's  brokerage  commissions  or 
portfolio  transactions  a?  principal,  or  tliat  sold  the 
krgest  amount  of  the  invpstmenl  company's 
securities  See  Investment  Company  Act  Release 
No.  14193  (October  12.  1984'  (49  Fit  4051)9  (October 
17. 1984)|-(adoptir.g  release). 

"In  its  adopting  release  for  rule  12ri3-l.  the 
Commission  stated  tha!  it  would  require  this 
disclosure  m  Forms  N-3  and  ,\-4  upon  adoption. 
Investment  Company  Act  Release  No.  14036  Jjuly 
13. 1984)  (49  FR  29362  (luly  20. 1984)).  See  also 
Investment  Company  Act  Release  No.  13725 
(January  17. 1984)  i49  FR  29l2  danuan'  24. 1984)) 
(proposing  release,  in  which  the  Commission 
requested  comment  on  proposed  disclosure 
requirements  for  all  types  of  investment  companies). 

'"See  the  text  of  the  discussion  on  the  "Simplified 
Prospectus."  supra. 
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the  item  hjs  been  revised  to  seek  a 
description  of  the  method  that  will  be 
used  to  determine  the  sales  loiid  on  a 
contract,  particularly  any  differences  in 
sales  load  charged  to  different  types  of 
purchasers. 

A  new  pHr.i;iraph  !ias  been  added  to 
this  item,  modeled  on  Item  19ia)  cf  Form 
N-lA.  requiring  a  description  of  the 
nunncr  in  whi'.h  a  re^istnnt's  securities 
a;e  offered  to  the  public.  in>ltiiiin^  any 
special  purchase  .:;!ans  and  e\f  h.iP;'e 
privileges  ncl  dcsrril.f  d  in  the 
prospectus. 

As  proposed  and  a.lopled.  th:s  it.m 
also  reqiiires  a  re^isirant  to  Jest  libc  the 
valuation  method  used  to  value  its 
asiets.  A  proposed  instruction  to  th:s 
item  stated  that  -t  re<?istr.:nt  must 
describe  the  effect  of  an  exiniplive 
order  or  rule  that  cermi's  it  to  use 
amortized  cost  valtiatior  or  pomiv- 
rounding  prurina  *'  Ore  rommentator 
questioned  this  instruction,  asserting 
that  debt  se<uri!!'!s  of  less  than  60  d.i>s 
maturity  may  be  valued  at  amortized 
cost  in  the  absence  of  an  excnption 
from  the  Conimission.'-'Ihis  ins!r'u.!;on 
has  been  amended  to  seek  disclosure  of 
the  effect  of  any  conditions  where  the 
anto.'.ized  cost  or  penny  rounding 
methods  are  used  pursuant  to  an 
exemption. 

25.  Item  24  of  Form  N-3  and  Item  20  ol 
Form  N— I — Underwriters 

This  item  was  proposed  only  for  Form 
.\-3.  In  proposed  Form  \-4.  disclosure 
of  essentially  the  same  information  on 
underwriters  was  sought  in  different 
items."  It  has  been  adopted  in  boih 


'■  Rule ii-7 ndcr  '.he  1940  Act  [).:t.  rs 
investment  comparips,  «'jbie..t  t,>  ; 

conditions,  to  value  portfolio  ^ei.o  .  offhr 

amortized  -ost  valuation  ir.pthcd  or  lo  uj-.»pii!e 
current  p::r^  per  share  by  rounding  the  net  nvset 
value  pi;r  >h  .;;•  ',o  the  nearest  one  cent.  -See 
Invet'mer.i  C.J.Tip.iny  Aut  Release  No  13380  'July 
11.  1983)  (48  '■"R  J25o5  (July  18.  19«3I)  the  3d.ip'-nj| 
rilea*o  of  rule  2a-7.  for  a  Jrscriplion  of  the** 
r.  ■  I.his  '..nij  a  description  il  the  rule  Prior  to 
.1     ■:•:  m  of  the  mle.  many  investment  compuPKi 
n~.'..;i!fd  iridiv.dual  exemptivc  .jrdrrs  pirmittin^ 
arr  iTV.ieii  cost  valuation  or  penny  rounding 

*-5ee  !rve«tfren!  Company  ArA  Release  N.i.  9786 
iMay  31    197?l  ;42  1  R  i89«N  .'June  7. 1977))  :n  which 
the  Commi».'*i:'n  aWed  it  nil!  rcl  'ihiect  if  certain 
l.^\p^.'mont  cnmpa.iies  value  debt  securities  with 
ivm  lining  m-jturities  of  less  than  W  lays  at 
umortized  cost,  if  done  in  good  fai'h  and  unless 
particular  circumstances  dictate  other* 'se.  B.'l  S'v 
Letter  to  Benchm.irk  Tax-E-xerppt  Fund  (pub.  av  »il 
[ulv  Jl  1963)  (aiserting.  in  substance,  thjt  an 
in\»stmeni  company  may  not  rely  upon  K>;!eaie 
9736  if  it  re'ies  upon  an  exemp'ion  to  use  amortized 
cost  or  pen.iy  rounding). 

"Scf  It^ms  16<t).  26(c)  and  26|e)  of  pn-posed 
Form  N-4.  it:prc  note  1  Consolidating  the 
disclosure  in  one  item  for  Form  N-4  places  some 
information  thai  was  proposed  for  Part  C  in  the 
Statement  of  Additional  Information.  See  also.  Form 
N-IA  (information  on  unden»nter«  required  in  the 
Stalemeni  of  Additional  Information). 


forms  as  a  distinct  item,  essentially  in 
the  fashion  proposed  in  I-orni  N-3. 

Several  technical  chan>;cs  have  been 
made  to  this  item  to  clarify  the 
disclosure  being  sought.  In  response  to  a 
comment,  the  item  will  require 
disclosure  of  whether  the  sponsoring 
insurance  company  or  an  affiliate 
thei'jcf  is  the  registrants  pr-ncipal 
under'.vrifer,  as  propo":*  d.  the  item 
rel.ited  only  to  the  insur.mce  company. 
In  a  paragraph  soliciting  inform.Ttion  on 
unusual  payments  to  unaffiliated 
underwriters  or  dealers,  ch.inges  were 
made  to  clarify  the  use  of  the  term 
"current  offering  price"  aid  to  delete  an 
instruction  addressing  payments  for 
legal  and  auditing  services. 

26.  Item  27  of  Form  N-3  and  Item  23  of 
Form  \'-l — Financial  Statements 

Among  the  financial  statements 
required  for  Forms  N-3  and  N-4.  the 
proposal  included  a  two-year 
comparali\  e  balance  sheet  of  a 
registrant's  sponsoring  insurance 
company.  One  commentator  stated  that 
a  one  year  balance  sheet  should  be 
sufficient.  Rule  3-01  of  Regulation  S-X 
(17  CFR  210.3-O1)  requires  audited 
balance  sheets  for  the  two  most  recent 
fiscal  years,  and  the  Commission 
believes  it  would  be  in<<ppropriate  to 
lessen  this  requirement  for  insurance 
company  sponsors  of  separate  accounts. 

As  proposed,  both  forms  required  the 
sponsoring  insurance  company's 
balance  sheets  to  be  placed  in  the 
Statement  of  Additional  Information. 
The  instruction  in  both  forms  has  been 
clarified  to  state  that  any  notes 
accompanying  the  balance  sheets  must 
also  be  placed  in  the  Statement  of 
Additional  Information. 

Purt  C — Other  Inforrpution 

27.  Item  28  of  Form  N-3  anii  I'em  24  of 
Furm  N-4 — Financial  Sta'emtnts  and 
E.xhibits 

Several  of  the  commentators 
discussed  the  exhibits  required  by  these 
items  Both  proposed  forms  required  an 
exhibit  containing  a  copy  of  any 
contract  of  reinsurance,  and  several 
commentators  argued  that  this 
requirement  was  too  broad.  It  has  been 
changed  to  require  only  copies  of 
contracts  of  reinsurance  in  connection 
with  the  annuity  contracts  offe''ed  by 
the  registrant.  The  requirement  that  the 
exhibits  contain  the  form  of  each 
variable  annuity  contract  has  been 
retained,  even  though  one  commentator 
argued  one  specimen  contract  would  be 
sufficient. 

The  proposed  forms  required  an 
opinion  of  counsel  that  the  securities 
being  registered  will  be  legally  issued. 


fully  paid  and  non-assessable.  Several 
commentators  pointed  out  that  the  latter 
two  reprt^sentations  have  not  been 
required  by  the  staff  in  registrations  for 
variable  annuity  contracts,**  and  the 
item  has  been  modified  to  require  the 
opinion  to  state  whether  the  securities 
will  be  legally  issued  and  will  represent 
binding  obligations  of  the  insurance 
company  sponsoring  the  separate 
account. 

26.  Item  29  of  Form  N-3 — Directors  and 
Officers  of  the  Insurance  Company,  and 
I'em  25  of  Form  N-4 — Directors  and 
Officers  of  the  Depositor 

As  proposed  in  both  forms,  this  item 
r(;quircd  the  name,  position  with  the 
insurance  company,  and  position  with 
the  registrant  of  each  director  and 
offiter  cf  the  sponsoring  insurance 
company.  Sever.il  commentators  stated 
that  many  insurance  companies  have  a 
large  number  of  officers  and  directors, 
m.iny  of  v.hom  perform  duties  unrelated 
to  variable  annuity  contracts. 
Accordingly,  an  instruction  to  the  item 
has  been  added  stating  that  the  required 
information  need  only  be  provided  for 
certain  designated  executive  officers 
and  for  offici^rs  and  directors  eng.ngcd  in 
activities  relating  to  the  registrant  or  its 
variable  annuity  r.onlracts.*^ 

In  Form  N-4.  this  item  has  been 
anit3:idcd  so  that  no  disclosure  of  the 
offices  held  with  the  registrant  need  be 
disclosed  since  unit  investment  trusts  do 
not  have  olficers  or  directors. 

29.  Item  30  of  Form  N-3— Persons 
Controlled  by  or  Under  Common 
Control  with  the  Insurance  Company  or 
Ret;istrant,  and  Item  26  of  Form  N-4 — 
P.'r.snns  Controlled  by  or  Under 
Common  Control  with  the  Depositor  or 
Registrant. 

As  proposed,  this  item  required  a  list 
of  all  persons  directly  or  indirectly 
controlled  by  or  under  common  control 
with  the  sponsoring  insurance  company 
or  registrant.  Though  several 
commentators  stated  that  this 
requirement  is  burdensome  because  the 
list  may  be  lengthy,  the  Commission  is 
retaining  it.  The  item  will  provide 


*♦  This  w,is  indicated  in  Guide  40  of  the  pr<>p4)si  •) 
gi.idelines)  for  Form  N-3  and  in  Guide  15  of  the 
propti.^ijd  guidelines  for  For.-n  .S-4.  See  the 
priposin^i release,  su^jio  note  1. 

'*  rhis  instruction  ig  modeled  af'.tr  E\.~hange  Aol 
Ri'lPrtSe  No.  8.189  [August  29  1968).  which  set  forth 
th«  o.rficers  and  di.-ectors  that  must  be  listed  by  an 
irisunnce  company  to  register  us  a  broker  dealer  on 
Form  B-U  A  simiiai  limiialion  on  She  persons  for 
whom  information  need  be  given  has  been 
in!.orp«>ral»:d  in  Item  33.  Busii'.css  and  Other 
Connections  of  ihe  Investmi.-nt  Adviser,  and  Item  34. 
Principal  Undi'twrilers,  of  Fonn  N-3  and  in  the 
par;;llel  items  of  Form  .N-4. 
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information  on  affiliated  persons  of  the 
registrant  that  may  be  important  for 
identification  of  affiliated  transactions 
regulated  under  section  17  of  the  1940 
Act. 

30.  Hem  31  in  Form  N-3  and  Item  27  in 
Form  N-4 — Number  of  Contractowners 

Both  proposed  forms  requested 
information  on  the  number  of 
contractowners  of  contracts  offered  by 
the  registrant.  Two  commentators 
questioned  whether  the  Commission 
was  seeking  the  number  of  participants 
or  of  contractowners.  The  Commission 
believes  the  item  is  clear  as  proposed 
and  is  adopting  it  to  require  the  number 
of  contractowners. 

31.  Item  37  of  Fornt  N-3  and  Item  32  of 
Form  N-4 — Undertakings 

In  proposed  Form  N-3  and  N-4.  the 
Commission  required  in  any  initial 
registration  statement  an  undertaking  to 
file  an  amendment  with  certified 
financial  statements  showing  the  initial 
capital  received  btfore  accepting 
subscriptions  from  over  25  persons  if  the 
registrant  proposed  to  raise  its  initial 
capital  pursuant  to  section  14(a)(3)  of 
the  1940  Act  (15  U.S.C.  80a-14(a)(3)). 
One  commentator  asserted  that  this 
undertaking  should  be  deleted  since  an 
exemption  from  thiis  section  is  available 
to  separate  accounts  in  rule  ]4d-2  under 
the  Act  (17  CFR  lTO.14a-2J  In  response 
to  this  comment,  and  in  light  of  the  fact 
that  separate  accounts  generally  do  not 
offer  annuity  contracts  by  first  soliciting 
subscriptions,  this  undertaking  is  being 
deleted  from  both  forms. 

Proposed  Formsj  N-3  and  .\'-4  required 
an  undertaking  totfilc  a  post-e'"fective 
amendment  as  frepuently  as  necessary 
to  ensure  that  the  audited  financial 
statements  in  the  registration  statement 
are  never  more  lb|tn  16  months  old.  A 
commentator  said  this  undort.iking 
should  be  deleted  asserting  that  section 
10(b)  of  the  1933  /,ct  requires  updating 
of  financials  ahet  dy  if  an  offering  is 
being  made,  and  t  lat  compliance  would 
be  burdensome  ai  d  inconsistent  with 
present  practice  i   no  offering  is  being 
miidc.  The  Commission  believes  that  the 
requirement  to  rriaintain  a  current 
p:  .jspettus  applies  to  the  issuer  of 
variable  annuity  contracts  for  so  long  as 
payments  m.ny  be  accepted  imder  the 
contracts,  and  the  undertaking  has  been 
modified  accordirgly  *" 


*'T\\v  jdoption  of  t}»s  requiremen!  is  not 
intended  to  negate  the  validity  of  previously  granted 
no-dction  positions.  Soe  discussion  at  note  13. 
supra. 


Form  !V-4 

The  following  discussion  is  on 
comments  related  solely  to  proposed 
Form  N-4.  Comments  and  modifications 
applicable  to  both  Forms  N-3  and  N-4 
are  discussed  in  the  prior  section. 

1.  General  Instructions,  Rule  as  to  Use  of 
Form  N-4 

One  commentator  suggested  that  the 
Commission  permit  trust  accounts  and 
their  underlying  portfolio  companies, 
which  register  on  Form  N-lA,  to  use  a 
single  integrated  prospectus  that  would 
provide  an  integrated  discussion  of  the 
variable  contracts  offered  by  the  trust 
account  and  of  all  underlying  funding 
alternatives.  The  Commission  does  not 
believe  it  is  appropriate  to  permit  Form 
N-4  to  be  integrated  with  Form  N-lA  at 
this  time,  since  it  is  adopting  a  new  form 
specifically  designed  for  trust  accounts 
and  which  provides  a  simplified 
prospectus  for  those  accounts.  Further,  a 
change  in  Commission  policy  on  the 
prospectus  delivery  requirements  for 
trust  accounts  may  decrease  regulatory 
compliance  costs  for  registrants  and 
their  sponsors." 

Part  A— Information  Required  in  a 
Prospectus 

2.  Item  1 — Coier  Page 

Proposed  Form  N-4  required  that  the 
cover  page  of  the  registrant's  prospectus 
contain  a  statement  that  the  prospectus 
is  not  valid  unless  preceded  or 
accompanied  by  the  prospectuses  of  ell 
of  the  underlying  lunds  in  which  a 
purchaser  may  invest.  This  s'.atement 
would  have  required  a  trust  account  to 
deliver  its  prc'Spectus  plus  the 
prospectuses  of  all  of  its  underlying 
portfolio  companies  upon  the  sale  of  a 
variable  annuity  ront.'-ac!.  The 
Commission  hus  reconsidered  this 
statement  and  determined  not  to  require 
it  OR  a  prospectus  cover  page; 
afxordingly,  upon  a  sale  of  a  variable 
annuity  contrjct,  a  tius'  account  wil!  not 
necessarily  be  required  to  deliver  the 
prospectuses  of  all  of  its  underlying 
portfolio  companies.  The  Commission 
believes  that  the  description  of 
underlying  portfolio  companies  that  may 
be  included  in  a  trust  account 
prospectus  may.  if  appropriately 
presented,  be  treated  as  an  omitting 
prospectus  under  section  10(b)  of  the 
1933  Act.  thus  removing  the  necessity 
for  deliver>-  of  statutory  prospectuses  for 
those  companies.'"'  Of  course,  delivery 


of  a  prospectus  of  an  underlying 
company  in  which  a  contractowner 
actually  invests  will  be  required 
pursuant  to  section  5(b)(2)  under  the 
1933  Act  (15  U.S.C.  77e(bn2))." 

3.  Item  4 — F'inancial  Information 

As  discussed  earlier,  the  requirement 
for  money  market  sub-accounts  to 
provide  a  yield  quotation  has  been 
deleted  except  where  the  registrant 
advertises  on  the  basis  of  the  sub- 
account's yield.  Paragraph  (a)  of  this 
item  will  be  adopted  to  require  the 
registrant  to  show  accumulation  unit 
value  at  the  beginning  of  a  reporting 
period,  at  the  end  of  the  period,  and  the 
number  of  outstanding  accumulation 
units,  as  proposed  with  modifications  on 
the  classes  of  accumulation  units  for 
which  this  information  must  be  shown, 
as  discussed  in  the  prior  section.'*" 

Costs  and  BeneFits 

In  its  proposing  release,  the 
Commission  staled  that  Forms  N-3  and 
N-4  are  intended  to  shorten  and  simplify 
the  prospectus  available  to  investors, 
and  the  Com.mission  requested  comment 
and  data  concerning  the  cost  savings  or 
burdens  to  insurance  companies  and 
separate  accounts.  Two  commentators 
submitted  comments  on  this  matter. 
Both  stated  that  the  proposed  forms 


'' The  change  ir  pnhcy  or  prospectus  dthvory 
requirements  follows  in  paragraph  2.  the  discussmn 
on  the  cover  page  of  the  prospectus  ol  Form  N-4. 

•"If  an  offer  to  invest  m  any  or  all  of  the 
underlying  portfolio  companies  of  a  trust  account  is 
made  by  means  of  a  prospectus,  then,  of  course,  the 


prospectus  mufi  meet  the  requirements  of  section  10 
of  the  1933  Act.  See  sccUom,  5ib)'1)  ;i.=.  ISC. 
TrelbHD)  and  2110'  of  the  1933  .Act  (15  U.S.C. 
77(tj)(10)l.  The  proposed  cove"-  page  slatement 
contemplated  that  a  aescriptior.  of  a  portfolio 
company  in  a  Irus:  accounl  prospectus  would  lie 
treated  as  a  prospectus  under  .seriior.  2;iO)  of  t.he 
19i2  Ac?,  unlei^s  it  i»af  preceded  ur  accompanied  liy 
a  prospeclu.s  rre''linp  the  requiremenis  of  section 
Ul',a)  of  the  1933  .Act  |a  '  sialiitory  prospecjus").  Si-e 
section  2|UI)  ;>?  the  19r;3  A.-t  The  description  would 
therefore  iif  iiol  preceded  oi  uccompamed  by  a 
statutor,  pr-c^sm  ;^tus)  viulatf  section  5'!  1(1)  of  the 
1933  Act.  which  requiies  thul  any  prospectus  used 
to  offer  a  setiinly  for  which  a  registration  slalcmenl 
has  licen  filed  mus:  meet  the  requiremersts  of 
section  U)  of  the  iyj3  A(t.  The  Commission, 
however,  be!ie\es  the  description  may  be  structured 
as  an  omitMnp  prospectus  complying  with  section  10 
for  purposes  uf  section  .i(h)l  I ).  Se"  rule  4Bi  under 
the  1933  Act  ( ir  CFR  23(i.4«2i  lunder  which  certain 
adviTlisemonIs  by  invest.-nen!  compane'  ..re 
deemed  nmiltin^  pmspectuses)   rhr'i'o't .  the  trust 
account  prospectus  containing  the  description  may 
be  sent  or  givrn  to  an  investor  prior  to.  or  at  the 
same  time  as  a  stamlorv  prospectus  fo:  :\>e 
portfolio  rompdnies. 

"This  section  requires  that  a  statuiory 
prospectus  must  accompan.v  or  precede  any  security 
carried  by  means  of  interstate  commerce  foi  the 
purpose  of  s.ile  or  for  delivery  after  sale.  Futther.  if 
a  trust  Jcciiunt  offers  ochangi  privileges  permitting 
a  contractowner  to  changt  hs  or  her  investment 
from  one  underlying  fund  to  another,  then  the 
statutorj'  prospectus  nf  the  fund  into  which  a 
contractowner  switches  mus!  be  delivered  pnor  to 
or  upon  the  exchange  pursuant  to  section  .5!b)(2)  of 
the  1933  Act  (15  il.S.C.  77(e)ib)(2)). 

'"Sec  Paragraph  9  of  the  discussion  on  Forms  N-3 
and  N-4.  on  Item  4  nf  the  forms— Condensed 
Financial  Information,  supra. 
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uoiiKi  substantially  reduce  costs, 
inrluding  priafing.  mailinij.  and  sto:aiio 
i  1    •■;.  and  p.ipcrwoik  burdi'ns.  Th's 
s  :      Ks  will  inute  to  the  bv-iieHt  of 
approximatfly  300  8<?parate  accuant 
n'uistrjnts. 

Transition  Period 

Forms  N-3  and  N-l  will  eventually 
s.ippKint  Foims  \-l.  \-8B-2.  and  S-H 
fm  insurance  company  separate 
arrounts  funding  varable  annui?\ 
ronlracts.  To  permit  the  Commission 
and  the  industry  to  adjust  to  the  new- 
forms  in  .in  orderly  ftishion.  the 
Ci^mmission  is  providing  for  a  Iran^ifinn 
period  r.f  one  year  during  which  all 
registrants  may  use  either  ths-  cMstin-; 
farms  or  the  new  forms.  After  the 
expiration  of  the  one  year  triinsit:^  r. 
period,  separate  accounts  that  furd 
\arirtble  annuity  contracts  will  be 
pernuttrd  to  use  Fornis  N'-l  and  S-6 
c.'dy  if  they  no  longer  offer  the  contrat  ts 
to  new  purchasers^'  However,  the 
Commission  encourages  registrants  to 
r.nnverl  to  the  simplified  prospectus 
f(,rmat  of  Forms  N-3  and  \-4  since,  as 
stated  earlier,  this  format  may  be 
beneficial  to  both  registrants  and 
investors.  Forms  .N'-l.  .\-8B-2.  and  S-tt 
wiil  continue  to  be  used  by  separate 
accounts  that  offer  variable  life 
insurance  contracts. 

Statutory  .^u!hority 

The  Commission  hereby  adopts  Form 


e  C^r 
ip6¥ 


N-3  Hpa  Form  N-4.  a.T.endments  to  rules 
432.  486.  495.  406.  and  497  under  the 
Securities  .Act  cf  1933.  and  amendments 
to  rules  8b-ll.  8b-12,  and  30d-l  under  the 
Investm-^nt  Company  Act  of  1940 
pursuant  to  the  provisions  of  sect.ons  7. 
10.  and  13  of  the  Securities  Act  of  1933 
(15  L'.SC.  77g.  77).  and  77s)  and  sections 
8.  30.  and  38  of  the  Investment  Company 
Act  of  1940  (15  L'.SC.  80a-8.  mi-29.  and" 
80a-.37). 

Guidelines  for  Registration  Statements 

Cor.iistent  with  tht  Co::i!nis<:on's 
practice  of  publishing  the  views  of  the 
sl.iif  to  .'iSiist  issuers,  their  counsel, 
accountan's  and  others  to  comply  with 
apj.'licabie  provisions  of  the  federal 
securities  laws,  the  Comn:;3sion 
published  for  comment  prv-posed 
psidelinrjs  prepared  by  the  Division  of 
Investment  Management  (the  "stafr')  to 
assist  in  the  preparation  of  Forms  .\-3 
nuii  N-l.  Of  the  seven  comment  letters 
the  Commitiion  received  on  proposed 
Forms  N-3  and  N-4.  five  also  discussed 


■  Rtvi.s:rdnts  coiwerting  to  Fiiim  N-3  or  Fo.-^n  N— » 
from  one  of  the  exisling  forms  should  not  fiit  the 
pos!-effeit.ve  a.T.endcient  to  become  ji'tomjtically 
effetiive  u.^dcr  rule  »96ih)  (17  CFR  230.4861  ^|)- 
rathrtf.  n?ni5trant»  should  us*-  the  prorj>(l:'r°  in  lule 
4h»>(a). 


the  guidelines.  None  of  the  five 
commentators  opposed  the  guidclinos. 
and  all  cf  the  ommentb  addressed 
srecific  substantive  issue*. 

The  staff  h.is  considered  the 
comments  and  has  modified  some  of  the 
KL.delines  in  response  to  the  comments. 
The  Commission  has  determined  to 
puiihsh  the  guidelines  to  Fornis  N-3  and 
\-4.  They  are  a  compilation  of  what  the 
staff  believes  are  applicable 
Commission  releases  and  staff  positions 
and  interpre'ations.  and  their 
putiliCdtion  should  assist  re;aisLr  jnts  to 
exptrdife  the  registration  process. 
However,  publication  of  the  views  of  the 
sttiif  docs  not  afford  those  views  any 
lc>!d  status  they  would  not  otherwise 
hiive.  Nor  does  such  publication  prevent 
the  staff  fnim  applying  the  positions  s*'t 
forth  in  the  guidelines  fiexibly  in  light  of 
particular  circumstances,  or  from 
ch.inging  those  positions  if  appropri.ate. 

Staff  Discussion  on  Comments  to 
Proposed  Guidelines  to  Forms  N-3  and 
N-4 

The  following  is  a  brief  synop.sis  of 
the  comments  on  the  proposed 
gii Jelines  for  Forms  N-3  and  N— I. 
which  were  published  by  the 
Commission.  Since  the  guideline  for  the 
two  forms  are  so  similar,  and  the 
responses  to  comments  often  the  same, 
the  guidelines  for  both  forms  are 
generally  discussed  together.  The  next 
section  follows  the  order  of  the 
guidelines  to  Forms  N-3.  but  the 
discussion  rtlites  to  the  guidelines  for 
both  forms  unless  otherwise  indicated 
by  the  headings  in  the  discussion.  It  is 
followed  by  a  discussion  of  guidelines 
that  apply  only  to  Form  N-4.  The 
guideline  numbers  in  the  following 
discussion  refer  to  the  guideline  as 
published  for  proposal;  in  some 
instances,  as  indicated  in  text,  they 
differ  from  the  guideline  numbers  as 
published  in  final  form. 

Guidelines  for  Forws  S-3  end  \'-4 

1.  Proposed  Guide  3  of  the;  C'.iidelines 
for  Form  N-3 — Investment  O'ljecfives 
and  Policies 

Proposed  Guide  3  stated  that  the 
St.itement  of  Additional  Information 
should  include  disclosure  of  a  policy 
that  permits  a  p.irticular  practice  even 
though  not  use  wi'hin  the  past  year.  One 
commentator  said  that  this  information 
is  not  significant  to  a  prospective 
investor  and  should  be  deleted.  This 
pail  of  the  guide  is  intoiided  as  a 
corollary  to  Item  5(dj  of  Form  N-3. 
which  states  that  a  registrant  should  not 
include  disclosure  of  this  type  of  policy 
in  the  prospectus.  The  staff  is  retaining 


this  part  of  the  guide  but  it  has  been 
modified  to  clarify  its  meaning. 

2  Proposed  Guide  4  of  the  Guidelines 
far  Fiirms  N-3 — Types  of  Securities 

Guide  4  states  that  if  a  state  insurance 
law  limits  the  type  of  investment  that 
the  separate  account  may  make  to  a 
greater  extent  than  the  registrants 
fundamental  investment  policies,  the 
legal  limitation  should  be  disclosed  in 
the  prospectus.  One  commentator 
suggested  that  this  guide  should  be 
modified  to  permit  disclosure  of  this 
information  in  the  Statement  of 
Adilition;il  Information.  The  staff  does 
not  agree  with  this  suggestion  because, 
under  these  circumstances,  the  state  law 
limitations  are  the  primary  restrictions 
on  ccrl.iin  aspects  of  portfolio 
m.magement.  Consequently,  the  staff 
believes  the  information  is  material. 
Accordingly,  this  guide  is  being  retained 
as  proposed. 

A  discussion  on  repurchase 
agreements  issued  by  brokers,  dealers. 
or  banks  has  been  added  to  this  guide. 
1  he  d'scussion  addresses  the 
recjuirement  that  a  repurchase 
agreement  be  fully  collateralized. 

3.  Proposed  Guide  5  of  the  Guidelines 
for  Form  N-3 — Portfolio  Turnover 

As  proposed,  this  guide  stated  that 
new  separate  accounts  other  than 
money  market  separate  accounts  should 
estimate  the  rate  of  portfolio  turnover 
they  would  not  exceed.  One 
commentator  asserted  that  this  is 
impossibt.-?  to  predict  accurately.  The 
staff  believes  that  this  rate  can  be 
rouj;hly  eslimaled  and  that  it  is 
indicative  of  a  registianfs  portfolio 
m;in:igement  intentions.  Moreover, 
Guide  5  of  the  Guidelines  lo  Forms  N- 
lA  requests  the  same  information.  This* 
statem.ent  in  the  guide  is  being  retained 
as  originally  published,  particularly 
since  the  disclosure  is  suggested  only  for 
the  Statomeiit  of  Additional  Information. 

Proposed  Guide  5  also  stated  that  an\ 
existing  separate  account  should 
disclose  its  rale  of  portfolio  turnover  foij 
each  of  the  past  two  years.  One  ' 

comm.ontalor  questioned  this  statement 
in  light  of  the  requirement  in  Form  N-3. 
Item  4,  to  set  forth  the  portfolio  turnover 
rate  for  each  year  for  which  financial 
information  is  presented.  The  staff 
agrees  with  this  comment  and  has 
delfeted  this  statement  from  the  guide. 

4.  Proposed  Guide  7  of  the  Guidelines   • 
for  Form  N-3 — The  Borrowing  of  Money 

One  commentator  suggested  that  the 
following  guides  be  combined  into  one 
guide  on  senior  securities:  Guide  7 — The 
Corrovvi.ng  of  Money.  Guide  8 — Senior 
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Securities.  Guide  10 — Purchases  on 
Margin,  and  Guide  13 — Making  Loans  to 
Other  Persons.  The  staff  believes  that 
organizing  these  issues  in  separate 
guides  makes  them  easier  and  more 
convenient  for  registrants  to  use,  and 
the  organization  is  being  retained  as 
proposed. 

Proposed  Guide  7  stated  that  if  a 
registrant  will  borrow  more  than  5"-;  of 
net  assets,  it  should  concisely  discuss 
the  purposes  and  consequences  of  such 
borrowing.  One  commentator  stated  it  is 
not  clear  what  consequences  should  be 
discussed.  Among  the  consequences 
that  warrant  disclosure,  the  staff 
believes,  is  the  leveraging  factor  that 
results  from  this  type  of  borrowing,  and 
this  hus  been  indicated  in  a 
pHrenthelical  added  to  the  guide. 

5.  Proposed  Guide  15  to  the  Guidelines 
for  Form  N-3 — Trading  to  Avoid  Long- 
Term  Capital  Cains  and  Losses 

This  guide  has  been  removed  since 
the  Deficit  Reduction  Act  of  1984  has 
effectively  eliminated  capital  gains  tax 
to  the  sponsoring  insurance  company 
attributable  to  gains  and  losses  of  the 
separate  account. 

6.  Proposed  Guide  20  to  the  Guidelines 
for  Form  N-3 — Separate  Accounts 
Investing  in  Other  thbn  High  Grade 
Bonds 

This  guide,  renumbered  Guide  19  as 
published  in  final  form,  stated  that 
where  a  registrant  chooses  to  use 
certain  rating  criteria  in  its  prospectus 
disclosure,  the  registrant  should  also 
disclose  the  minimal  rating  that  the 
separate  account  would  find  acceptable 
under  the  rating  criteria.  One 
commentator  asked  whether  the  rating 
services'  description  of  their  ratings  may 
be  disclosed  in  the  Statement  of 
Additional  Information.  The  staff 
believes  that  where  a  registrant  uses 
certain  rating  criteria,  the  description  of 
the  criteria  should  be  disclosed,  and  it 
may  be  placed  in  the  Statement  of 
Additional  Information. 

7.  Proposed  Guide  21  to  the  Guidelines 
for  Form  N-3 — Disclosure  of  Risk 
Factors  I 

The  staff  is  amenoing  this  guide  to 
indicate  more  clearly  its  expectations 
for  appropriate  risk  disclosure.  The  staff 
is  concerned  that  many  registrants  have 
not  been  placing  adequate  risk 
disclosure  in  their  prospectuses. 
Frequently,  registrants  with  sub- 
accounts offering  a  variety  of  securities 
portfolios  merely  state  that  there  is  no 
assurance  that  the  investment  objectives 
of  each  sub-account  can  be  achieved, 
with  no  additional  risk  disclosure.  The 
amended  guide  states  that  registrants 


should  address  in  the  prospectus  the 
principal  speculative  or  risk  factors 
arising  from  the  securities  being  offered, 
which  may,  for  example,  be  the  result  of 
the  registrant's  particular  investment 
objective,  the  type  of  securities  in  which 
it  invests,  the  type  or  size  of  companies 
in  which  it  invests,  the  investment 
techniques  it  employs,  or  from 
innovative  or  unusual  methods  of 
operation.  This  amended  guide  is 
intended  to  help  registrants  in  the 
preparation  of  registration  statements;  it 
is  not  intended  to  limit  comments  on 
risk  disclosure  that  the  staff  may  have 
on  any  particular  registration  statement. 
As  published  in  final  form,  the  guide  is 
numbered  Guide  20. 

8.  Proposed  Guide  24  to  the  Guidelines 
for  Form  N-3 — Management  of  the 
Separate  Account 

As  proposed,  this  guide  stated  in  part 
that  the  prospectus  should  describe  the 
responsibilities  of  the  board  of 
managers  under  the  laws  of  the 
jurisdiction  where  the  sponsoring 
insurance  company  was  organized.  One 
commentator  said  this  statement  was 
probably  "cloned"  from  the  guideline  for 
Form  N-IA,  and  it  is  inappropriate  for 
the  N-3  since  a  separate  account  is  not  a 
separate  legal  entity  under  state  law 
and  is  not  comparable  to  a  mutual  fund. 
The  staff  wishes  to  promote  disclosure 
of  the  responsibilities  of  the  board  of 
managers,  whether  derived  from  the 
1940  Act.  state  law,  or  the  fundamental 
documents  of  the  investment  company. 
The  guide,  renumbered  Guide  23  as 
published  in  final  form,  has  been  revised 
simply  to  request  disclosure  of  the 
responsibilities  of  the  board  of 
managers. 

9.  Proposed  Guide  25  to  the  Guidelines 
for  Form  N-3 — Investment  Advisory  and 
Other  Services 

One  commentator  objected  to  the 
statement  in  this  guide  tfaat  Item  6  of 
Form  N-3  requires  a  registrant  to  state 
that  the  adviser  is  responsible  for 
portfolio  management.  The  commentator 
pointed  out  that,  in  fact.  Item  6  requires 
no  such  statement  and  that  in  some 
cases,  the  officers  of  an  investment 
company  actually  make  investment 
decisions  based  on  advice  furnished  by 
the  investment  adviser.  The  staff  has 
amended  to  the  guide  to  reflect  more 
closely  the  language  of  Item  6,  which 
requires  a  registrant  to  disclose  the 
services  provided  by  its  investment 
adviser,  and,  in  response  to  Item  6, 
suggests  that  a  registrant  disclose 
whether  the  investment  adviser  is 
responsible  for  portfolio  management, 
and  if  not,  who  is.  This  guide  has  been 
published  in  final  form  as  Guide  24. 


10.  Proposed  Guide  27  of  the  Guidelines 
for  Form  N-3  and  Proposed  Guide  4  of 
the  Guidelines  for  Form  N-4 — 
Redemption 

This  proposed  guide  described  the 
redemption  requirements  of  section 
22(e)  of  the  1940  Act  (15  U.S.C.  80(a)- 
22(e)),  which  applies  to  both 
management  and  Irust'accounts  since 
each  issues  redeemable  securities.'"'- One 
commentator  stated  that  the  guide  is 
inappropriate  since  separate  accounts 
are  not  only  registered  investment 
companies  but  also  funding  vehicles  for 
insurance  contracts.  The  application  of 
the  redemption  provisions  of  the  1940 
Act  to  variable  annuities  has  been 
considered  by  the  staff  and  registrants 
over  years  of  regulation  of  variable 
annuities,  and  the  application  of  section 
22(e)  to  variable  annuities  is  well 
settled. ^^  A  description  of  rules  22e-l 
and  27c-l  under  the  1940  Act  [17  CFR 
270.22e-l  and  270.27c-l|  has  been  added 
to  the  guide.  These  rules  exempt 
reqistrants  from  the  1940  Act's 
redeernability  requirements  during  a 
payout  period  with  respect  to  variable 
payout  options  based  upon  life 
contingencies. 

One  statement  in  this  guide  provided 
that  registrants  must  disclose  in  the 
prospectus  procedures  for  obtaining 
payment  upon  redemption  shortly  after 
purchase.  A  commentator  questioned 
the  need  for  this  prospectus  disclosure 
in  light  of  "free  look"  provisions  of 
variable  annuity  contracts  and  the  long- 
term  nature  of  variable  annuity 
contracts.  However,  the  staff  believes 
that  redemption  procedures  may  be  very 
important  to  investors  and  is  retaining 
this  statement  in  the  guide.  Similarly, 
the  staff  is  retaining  a  statement  that 
registrants  should  disclose  procedures 
by  which  an  investor  can  avoid  delays 
in  payments  such  as  use  of  a  certified 
check.  As  published  in  final  form,  this 
guide  is  Guide  26  in  the  Guidelines  for 
Form  N-3  and  Guide  3  in  the  Guidelines 
for  Form  N-4. 

11.  Proposed  Guide  29  of  the  Guidelines 
for  Form  N-3  and  Proposed  Guide  5  of 
the  Guidelines  for  Form  N-4 — 
Distribution  Expenses 

The  proposed  guideline  on 
distribution  expenses  addressed  special 
arrangements  to  sell  variable  annuity 
contracts  to  customers  of  despository 


-■■  Suction  27((:)(1)  requires  thnt  periudic;  paynie.nl 
plan  cerljficales  be  redeemable  securities. 

'^Spf  in  the  Mailer  of  The  Prudential  Insurance 
Company  of  America.  41  S.E  C.  335  1 196J).  affirmed 
sub  num..  Prudential  Insurance  Co.  of  .\n.crica  v. 
SEC.  :iJ6  K2d  383  (3d  Cir.  1964).  cert,  denied.  377 
U.S.  953(19641 
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institutions  that  .tihv  raise  issues  under 
the  Class-Ste.Hi^all  Act.  Several 
rommcntdtors  questioned  the  relevance 
of  this  guide  to  insurance  company 
separate  accounts  Even  though  it  may 
now  be  of  limited  appItcabiliH".  the  staff 
has  retained  this  part  of  the  guide 
because  of  the  rapid  slate  of  change  in 
the  financial  services  industry  in  recent 
years. 

A  new  sei  'ion  has  also  been  added  to 
this  guide.  It  addresses  representations 
made  by  separate  accounts  in 
connection  with  applications  for 
exrmptive  relief  from  sections 
26i;i)(2)(C)  and  271l](1}  of  the  1910  Act 
to  permit  the  deduction  of  charges  for 
the  assumption  of  mortahty  and/or 
expenset  risks.  These  representations 
relate  toMhe  possioility  of  direct  or 
indirect  us.e  of  account  assets  to  finance 
distribution  expenses.  The  revised 
guideline  indicates  that  these 
representations  should  go  in  the 
Statement  of  Additional  Information. 
The  guide  is  published  in  final  form  as 
Guide  28  in  the  Guidelines  for  Form  S-'.i 
and  Guide  4  in  the  Guidelines  for  Form 
\-4 

12.  Proposed  Guide  30  of  the  Guidelines 
for  Form  \-3 — Tax  Consequences 

This  guideline  addressed  the 
offsetting  of  capital  gains  of  one  series 
against  the  losses  of  another  series  for  a 
series  account.  Since  the  Deficit 
Reduction  Act  of  1984  eliminated 
taxation  of  capital  gams  and  losses  for 
an  insurance  company  attributable  to  its 
separate  account,  this  guideline  has 
been  ren*  ^ved. 

13.  Proposed  Guide  34  to  the  Guidelines 
for  Form  N-3  and  Proposed  Guide  9  to 
the  Guidelines  for  Form  N-4 — 
Administrative  Charges 

Two  commentators  addressed 
disclosure  recommended  by  the  guide. 
The  proposed  guide  stated  that  where  a 
registrant  charges  an  administrative 
charge  as  a  percentage  of  assets,  it 
should  disclose  that  contractovvners 
with  larger  account  values  may  be 
subsidizing  services  provided  to 
contractowners  with  smaller  account 
values  One  commentator  asserted  that 
lar>{er  accounts  do  not  always  subsidize 
smaller  ones  and  that  large  accounts 
usually  require  more  servicing  than 
small  ones.  The  s'aff  has  revised  the 
guide,  as  recommended  by  the 
commentator,  to  suggest  disclosure  that 
there  is  no  necessary  relationship 
between  the  administrative  charge 
imposed  on  a  given  contract  and  the 
amount  of  expenses  that  may  be 
attributable  to  that  contract.  This  guide 
has  been  published  in  final  form  as 
Guide  32  in  the  Guidelines  for  Form  N-3 


and  Guide  8  in  the  Guidelines  for  Form 
NM. 

14.  Proposed  Guide  35  to  the  Guidelines 
for  Form  N-3  and  Proposed  Guide  10  to 
the  Guidelines  for  Form  N-4 — Deferred 
Sales  Loads 

In  discussing  the  disclosure  on 
deferred  sale;  loads,  the  staff  stated  that 
a  =<ites  load  not  subject  to  any 
rontingnnt  y  should  be  desciibcd  as  a 
deferred  sales  load,  not  a  contingent 
deferred  load.  In  response  to  a  comment 
questioning  the  meaning  of  "contingent.' 
the  staff  is  adding  a  sentence  to  indicate 
that  a  deferred  sales  load  does  not 
become  contingent  solely  because  the 
sales  load  is  waived  in  the  event  of  an 
annuitant's  death,  or  if  the  registrant 
provides  th;'t  a  percentajje  of  confra<:l 
value  may  be  withdrawn  without 
imposition  of  a  sales  load.  The  guide  has 
been  renumbered  Guide  33  and  Guide  9 
in  the  Guidelines  for  Forms  N-3  and  N- 
4,  rcsp.'^ctively.  as  published  in  final 
fcrm. 

15.  Proposed  Guide  36  of  the  Guidelines 
for  Foini  N-3  and  I^nposed  Guide  11  of 
th"  Guidelines  for  Form  .\-4 — .\nnuity 
Pavments 

This  guide,  renumbered  Guides  34  and 
10  in  the  publLshod  Guidelines  for  Forms 
N-3  and  N-4.  respectively,  has  been 
largely  rev^r'.tton  to  reflect  l.he  chang;?s 
in  Forms  N-3  and  N-1  on  the  disclosure 
required  for  annuity  payments.  The 
guide  outlines  the  disclosure 
requirements  of  the  forms  and  suggests 
that  registrants  discuss  factors  thut 
affect  the  level  of  payments  m  the 
annuity  options  available.  As 
recommended  by  one  commentator,  it 
calls  for  disclosure  that  is  written  in  a 
practical,  narrative  fashion,  and  it 
discusses  approrpriate  disclosure  where 
annuitants  are  given  a  choice  of 
assumed  investment  returns  in  the 
annuity  options. 

The  guide  also  addresses  disclosure 
required  tor  the  Statement  of  Additional 
Information  on  the  method  for 
determining  the  amount  oi  annuity 
payments.  The  guide  retains  much  of  the 
text  from  its  proposal  on  appropriate 
disclosure  of  initial  payments  and 
subsequent  payments  for  variable 
annuity  options. 

16.  Proposed  Guide  37  of  the  Guidelines 
for  Foi-m  N-3  and  Proposed  Guide  12  of 
the  Guidelines  for  Form  N-4 — .-Vssumed 
Inteiest  Rates 

1  he  discus.sion  of  assumed  interest 
rates,  described  in  the  adopted  Forms  as 
assumed  investment  return,  has  been 
included  in  the  guide  on  annuity 
payments:  therefore,  the  proposed  Guide 
37  for  the  Guidelines  for  Form  N-3  and 


proposed  Guide  12  of  the  Guidelines  for 
Form  N-4  have  been  deleted. 

17.  Proposed  Guide  39  to  the  Guidelines 
for  Form  N-3  and  Proposed  Guide  14  to 
the  Guidelines  for  Form  N-4 — 
Aulomatic  Annuity  Options 

In  this  guide,  the  staff  affirmed  its 
position  that,  >^enerally,  an  automatic 
purchase  of  a  fixed  annuity  with 
amourits  that  have  accumulated  on  .i 
Viiriable  basis  is  inconsistent  with 
section  27|cj(lJ  of  the  1940  Act.  Section 
27(c)(1)  requires  variable  annuity 
contracts  to  be  redeemable  securities. 
On'.'  commentator  opposed  this  position 
itSber'ing  ih.if  t'.n  automatic  fixed 
annuity  feature  is  not  a  forced 
redemption  and  that  the  staff  position 
il'esn  I  take  cognizance  cf  variable 
annuities  as  a  vehicle  for  retirement 
income.  The  commentator  stated  that 
annuity  options  including  a  "default 
provision.  ■  are  fully  disclosed, 
annuitants  arc  generally  given  several 
opportunities  to  make  a  choice  of  payout 
option,  and  iiiai  the  vast  majority  of 
participants  select  a  fixed  annuity. 

The  staff  continues  to  believe  that  a 
contract  with  an  automatic  fixed 
annuity  feature  is  not  a  redeemable 
security  and  is  therefore  inconsistent 
with  section  27(c)(1).**  The  staff 
bchtves  that  where  an  annuitant  has 
indicated  that  he  or  she  wishes  to  invest 
in  a  separate  account  offering  variable 
accumulation,  the  insurance  company 
.should  not  alter  the  annuitant's 
intentions  in  the  absence  of  express 
authorization.  Where  variable  and  fixed 
payout  options  are  provided,  the  staff 
believes  that  an  automatic  fixed  annuity 
vvouk!  constitute  a  substitution  of  the 
judgment  of  the  insurance  company  for 
that  of  the  annuitant.  Further,  the  staff 
bi'Iieves  its  position  helps  ensure  that  an 
insurance  company  will  contact  an 
annuitant  to  determine  his  or  her  choice 
of  an  annuity  option.  This  guide  has 
been  published  in  final  form  as  Guide  36 
in  the  Guidelines  for  Form  N-3  and 
Guide  12  in  the  Guidelines  for  Form  N-4. 

16.  Proposed  Guide  40  in  the  Guidelines 
for  Form  N-3  and  Proposed  Guide  1.5  in 
the  Cuidi.lines  for  Form  .N-4 — Legal 
Opinions 

These  pioposed  Buides  have  been 
deleted  because  the  undertakings  to 
both  Foims  N-3  and  N-4  have  been 
amended  to  statfe  more  accurately  the 
opinion  of  counsel  required  for  the 
registration  statement.  The  guides  had 


>*Setlion  2|a)(32)  uniJtr  ihe  !<««)  .An  Jefiiu-s  .1 
rHuefir.iiiilf  »erurin  as  a  securily  untit^r  wtiich  Ihr 
hi>lder  is  epiltjed  tu  receive  .ipproximaiel^  liis 
firoporiiondlt.  share  i;f  tlie  mjer'g  cuireal  net  dssrtii 
upon  pieii«T.lution  nf  the  security  to  the  issuer. 


r\ 


A 
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served  to  explain  the  proposed 
undertakings,  but  tht  explanation  is  no 

longt.T  necessary. 

Guidelines  for  Form  N-4 

The  following  discussion  relates  to  a 
guideline  to  Form  N-4.  Guidelines 
common  to  Form  N-4  and  Form  N-3  art- 
discussed  in  the  prior  section.  Proposed 
Caiide  2  to  the  Guidelines  for  Form  N- 
4 — Cover  Page 

As  proposed,  the  guide  staled  that  the 
cover  page  must  contain  a  statement 
that  the  prospectus  is  not  valid  unless 
preceded  or  accompanied  by 
prospectuses  of  all  the  portfolio 
companies  in  which!  a  purchaser  may 
invest.  The  policy  on  the  prospectus 
delivery  requiremerits  for  trust  accounts 
has  been  changed  so  Ihat  only  the 
prospectuses  of  the  imderlying  portfolio 
companies  in  which!  an  investor  invests 
need  be  delivered.""*  This  guid(!  has 
been  deleted. 

List  of  Subjects 

Flirts  230  and  2.W 

Reporting  and  recordkeeping 
requirements,  Secunties. 

Parts  270  and  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Rules  and  Forms 

PARt  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

The  Commission  Is  amending  Chapter 
11.  Title  17  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  The  authority  citation  for 
Regulation  C  of  Part  230  is  revised  to 
read  in  part  as  follows: 

Authority:  Sections  fe30.400  to  230.499 
issuod  under  the  Securities  Act  of  1933.  as 
iimendi'd.  15  L'.S.C.  rT^i  vt  seq.  '   '   ' 

Note.— In  §§  230.400  to  230.499.  Xhv 
numbers  to  the  rifihl  ,'if  the  decimal  point 
cnrrrspond  with  the  respective  rule  number 
in  Regulation  C.  under  the  Securities  Act  of 
1933.  I 

2.  By  revising  the  text  of  paragraph  (d) 
preceding  the  note  of  §  230.482  to  read 
as  follows: 


§  230.482    Advertising  by  an  investment 
company  as  satisfying  requirements  of 
section  10.  | 

*         *     I    * 

(d)  In  the  case  often  investment 
company  which  holds  itself  out  to  be  a 
"money  market"  fund  or  has  an 
investment  policy  calling  for  investment 
of  at  least  80%  of  its  assets  in  debt 


•'•»  This  Is  discussed  in  the  Commission  release  in 
Ihc  section  on  the  cover  fage  of  Form  N-4. 


securities  maturing  in  13  months  or  less, 
any  quotation  of  such  company's  yield 
contained  in  such  advertisement  shall 
be:  (1)  a  quotation  of  current  yield  based 
on  the  method  of  computation 
prescribed  in  Form  N-1  (set  forth  in 
§§  239.15  and  274.11  of  this  chapter). 
Form  N-1  A  (set  forth  in  §§  239.15A  and- 
274,11A  of  this  chapter).  Form  N-3  (set 
forth  in  §§  239.17a  and  274.11b  of  this 
chapter),  or  Form  N-4  (set  forth  in 
§§  239.17b  and  274.11c  of  this  chapter) 
and  identifying  the  length  of  and  the 
dale  of  the  last  day  in  the  base  period 
used  in  computing  that  quotation,  or  (2) 
a  quotation  of  current  yield  described  in 
paragraph  (d)(1)  of  this  section  and  a 
corresponding  quotation  of  effective 
yield  determined  in  accordance  with  the 
instructions  as  lo  the  calculation  of 
effective  yield  quotations  contained  in 
Forms  N-1,  N-1  A,  N-3.  or  N-4. 

3.  By  revising  paragraphs  (b)(2) 
introductory  text,  (b)(3),  and  {b)(4),  and 
adding  paragraph  (f)  to  §  230.486  to  read 
as  follows: 

(i  230.486    Effective  date  of  post-effective 
amendments  filed  by  registered  separate 
accounts  of  insurance  companies. 


(b)- 


/ 


(2)  Any  prospectus  or  Statement  of 
Additional  Information  filed  as  a  part  of 
such  amendment  docs  not  include 
disclosure  relating  to  any  of  the 
following  events  to  the  extent  that  such 
events  have  occurred  since  the  effective 
date  of  the  registrant's  registration 
statement  or  the  effective  date  of  its 
most  recent  post  effective  amendment 
thereto  which  included  a  prospectus  or 
Statement  of  Additional  Information, 
whichever  is  later,  unless  such  events 
are  disclosed  in  a  post-effective 
amendment  filed  pursuant  to  paragraph 
(a)  of  this  sr-ction  which  has  not  yet 
become  effective: 

•  •  *  •  * 

(3)  The  registrant  represents  .that  no 
material  event  requiring  disclosure  in 
the  prospectus,  other  than  one  listed  in 
paragraph  (b)(1)  of  this  section,  has 
occurred  since  the  latest  of  three  dates: 
(i)  The  effective  date  of  the  separate 
account's  registration  statement;  (ii)  the 
effective  date  of  its  most  recent  post 
effective  amendment  to  its  registration 
statement  which  included  a  prospectus; 
or  (iii)  the  filing  date  of  a  post-effective 
amendment  filed  pursuant  to  paragraph 
(a)  of  this  section  which  has  not  yet 
become  effective: 

(4)  Such  amendment  recites  on  the 
facing  sheet  thereof  that  the  registrant 
proposes  that  the  amendment  will 


become  effective  pursuant  to  paragraph 
(b)  of  this  section. 

4  ft  *  *  * 

(f)  For  purposes  of  this  section,  a  post- 
effective  amendment  to  a  registration 
statement  for  an  offering  of  securities  by 
a  registered  separate  account  as  defined 
in  section  2(a)(37)  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a- 
2(a)(37)),  as  that  term  is  used  in 
paragraphs  (a)  and  (b)  of  this  section 
and  as  such  amendments  are  referred  to 
in  paragraphs  (c)  and  (d)  of  this  section, 
shall  include  a  post-effective 
amendment  to  a  registration  statement 
for  an  offering  of  securities  by  an 
insurance  company  funded  through  a 
separate  account,  as  defined  in  section 
2(a)(37)  of  the  Investment  Company  Act 
of  1940  (15  U.S.C.  80a-2(a)(37)).  where 
the  separate  account  need  not  register 
under  the  Investment  Company  Act  of 
1940  pursuant  to  section  3(c)(ll)  thereof 
(15  U.S.C.  80a-3(c)(ll)). 

4.  By  revising  paragraphs  (a),  (c),  and 
(d)  of  §  230.495  to  read  as  follows: 

§  230.495    Preparation  of  registration 
statement. 

(a)  A  registration  statement  on  Form 
N-lA,  Form  N-3,  or  Form  N-4  shall 
consist  of  the  facing  sheet  of'the 
applicable  form;  cross-reference  sheet;  a 
prospectus  containing  the  information 
called  for  by  such  form;  the  information: 
list  of  exhibits;  undertakings  and 
signatures  required  to  be  set  forth  in 
such  form;  financial  statements  and 
schedules;  exhibits;  any  other 
information  or  documents  filed  as  part 
of  the  registration  statement;  and  all 
documents  or  information  incorporated 
by  reference  in  the  foregoing  (whether 
or  not  required  to  be  filed). 

,  w  *  *  * 

(c)  In  the  case  of  a  registration 
statement  filed  on  Form  N-1  A.  Form  N- 
3.  or  Form  N-4,  Parts  A  and  B  shall 
contain  the  information  called  for  by 
each  of  the  items  of  the  applicable  Part, 
except  that  unless  otherwise  specified, 
no  reference  need  be  made  to 
inapplicable  items,  and  negative 
answers  to  any  item  may  be  omitted. 
Copies  of  Parts  A  and  B  may  be  filed  as 
part  of  the  registration  statement  in  lieu 
of  furnishing  the  information  in  item- 
and-answer  form.  Wherever  such  copies 
are  filed  in  lieu  of  information  in  item- 
and-answer  form,  the  text  of  the  items  of 
the  form  is  to  be  omitted  from  the 
registration  statement,  as  well  as  from 
Parts  A  and  B,  except  to  the  extent 
provided  in  paragraph  (d)  of  this  section. 

(d)  In  the  case  of  a  registration 
statement  filed  on  Form  N-lA,  Form  N- 
3,  or  Form  N-4,  where  any  item  of  those 
forms  calls  for  information  not  required 
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to  be  included  in  Parts  A  and  B. 
(generally  Part  C  of  such  form)  the  text 
of  such  items,  including  the  numbers 
and  captions  thereof,  together  with  the 
answers  thereto  shall  be  filed  with  Parts 
A  and  B  under  the  cover  of  the  facing 
sheet  of  the  form  as  a  part  of  the 
registration  statement.  However,  the 
text  of  such  items  may  be  omitted 
provided  the  answers  are  so  prepared  as 
to  indicate  the  coverage  of  the  item 
without  the  necessity  of  reference  to  the 
text  of  the  item.  If  any  such  item  is 
inapplicable,  or  the  answer  thereto,  is  in 
the  negative,  a  statement  to  that  effect 
shall  be  made.  Any  financial  statements 
not  required  to  be  included  in  Parts  A  or 
B  shall  also  be  filed  as  part  of  the 
registration  proper,  unless  incorporated 
by  reference  pursuant  to  Rule  411 
(S  230.411  of  this  chapter). 

5.  By  revising  S  230.496  to  read  as 
follows: 

§  230.496    Contents  of  prospectus  used 
after  nifte  monttM. 

In  the  case  of  a  registration  statement 
filed  on  Form  N-lA.  Form  N-3.  or  Form 
N-4  there  may  be  omitted  from  any 
prospectus  or  Statement  of  Additional 
Information  used  more  than  9  months 
after  the  effective  date  of  the 
registration  statement  any  information 
previously  required  to  be  contained  in 
the  prospectus  or  the  Statement  of 
Additional  Information  insofar  as  later 
information  covering  the  same  subjects, 
including  the  latest  available  certified 
financial  statements,  as  of  a  date  not 
more  than  16  months  prior  to  the  use  of 
the  prospectus  or  the  Statement  of 
Additional  Information  is  contained 
therein. 

6.  By  revising  paragraphs  (c)  and  (e)  of 
§  230.497  to  read  as  follows: 


§  230.497 
of  copies. 


Filing  of  prospectuses— number 


(c)  For  investment  companies  filing  on 
Form  N-IA  (§  239.12A  and  S  274.11A  of 
this  chapter).  Form  N-3  (5  239.17a  and 
S  274.11b  of  this  chapter),  or  Form  K-4 
(§  239.17b  and  S  274.11c  of  this  chapter), 
within  five  days  after  the  effective  date 
of  a  registration  statement  or  the 
commencement  of  a  public  offering  after 
the  effective  date  of  a  registration 
statement,  whichever  occurs  later,  ten 
copies  of  each  form  of  prospectus  and 
Statement  of  Additional  Information 
used  after  the  effective  date  in 
connection  with  such  offering  shall  be 
filed  with  the  Commission  in -the  exact 
form  in  which  it  was  used. 
•        •        •        •        • 

|e)  For  investment  companies  filing  on 
Form  N-IA.  Form  N-3.  or  Form  N-4, 
after  the  effective  date  of  a  registration 


statement  no  prospectus  which  purports 
to  comply  with  section  10  of  the  act  or 
Statement  of  Additional  Information 
which  varies  from  any  form  of 
prospectus  or  Statement  of  Additional 
Information  filed  pursuant  to  paragraph 
(b)  of  this  section  shall  be  used  until 
copies  ther»;of  have  been  filed  with,  or 
mailed  for  filing  to,  the  Commission, 
together  with  five  copies  of  a  cro.ss 
reference  sheet  similar  to  that 
previously  filed,  if  changed. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

7.  The  authority  citation  for  Part  239  is 
revised  to  read  in  part  as  follows: 

Authority:  The  Securities  Act  of  1933. 15 
U.S.C.  77a  etseq   •  '  ' 

8.  By  adding  S  239.17a  to  read  as 

follows: 

§  239. 1 7a    Form  M-3.  registration 
statement  for  separate  accounts  organized 
■s  management  Investment  coinpaoiss. 

Form  N-3  shall  be  used  for 
registration  under  the  Securities  Act  of 
1933  of  securities  of  separate  accounts 
that  offer  variable  annuity  contracts  and 
which  register  under  the  Investment 
Company  Act  of  1940  as  management 
investment  companies,  and  certain  other 
separate  accounts.  This  form  is  also  to 
be  used  for  the  registration  statement  of 
such  separate  accounts  pursuant  to 
Section  8(b)  of  the  Investment  Company 
Act  of  1940  {§  274.11b  of  this  chapter). 

9.  By  adding  §  239.17b  to  read  as 
follows: 

§  239. 1 7b    Form  N-4,  registration 
Statement  for  separate  accounts  organized 
as  unit  investment  trusts. 

Form  N-4  shall  be  used  for 
registration  under  the  Securities  Act  of 
1933  of  securities  of  spparate  accounts 
that  offer  variable  annuity  contracts  and 
which  register  under  the  Investment 
Company  Act  of  1940  as  unit  investment 
trubts.  and  certain  other  separate 
accounts.  This  form  is  also  to  be  used 
for  the  registration  statement  of  such 
separate  accounts  pursuant  to  Section 
8(b)  of  the  Investment  Company  Act  of 
1940  (§  274.11c  of  this  chapter). 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

10.  The  authority  citation  for  part  270 
is  revised  to  read  in  part  as  follows: 

Authority:  The  Investment  Company  Act  of 
1940.  as  amended.  15  L'  S.C.  80a-l  et  sf':^. 

11.  By  revising  paragraph  (b)  of 
§  270.8b-ll  lo  read  as  follows: 


§270.8t»-11 
binding. 


Number  of  copies-sigrtatures- 


(b)  In  the  case  of  a  registration 
statement  filed  on  Form  N-lA,  Form  N- 
3,  or  Form  .N-4,  three  complete  copies  of 
each  part  of  the  registration  statement 
(including  exhibits  and  all  other  papers 
and  documents  filed  as  part  of  Part  C  of 
the  registration  statement)  shall  be  filed 
with  the  Commission. 

•  *        •        •        * 

12.  By  revising  paragraph  (b)  of 
§  270.Hb-12  lo  read  as  follows: 

§  270.8b- 1 2    Requirements  as  to  paper, 
printing  and  language. 

•  *         *         •         • 

(b)  In  the  case  of  a  registration 
st.itement  filed  on  Form  N-lA,  Form  N- 
3.  or  Form  \-*,  Part  C  of  the  registration 
statemer.l  shall  be  filed  on  good  qualify, 
unglazed.  white  paper,  no  larger  than 
8'<2  by  11  inches  in  size,  insofar  as 
practicable.  The  prospectus  and 
Statement  of  Additional  Information, 
however,  may  be  filed  on  smaller-sized 
paper  provided  that  the  size  of  paper 
used  in  each  document  is  uniform. 

•  «  *  •  « 

13.  By  revising  paragraph  (a)  of 
§  270.30d-l  to  read  as  follows: 

§  270.30d-1    Reports  to  stockholders  of 
management  companies. 

(a)  Every  registered  management 
company  shall  transmit  to  each 
stockholder  of  record,  at  least  semi- 
annually, a  report  containing  the 
financial  statements  required  to  be 
included  in  such  reports  by  the 
company's  registration  statement  fi)rm 
under  the  1940  Act  (instructions  E  and  F 
of  Item  18  of  Form  N-1,  instructions  5 
and  6  of  Item  23  of  Form  N-ll\,  Item  20 
of  Form  N-2,  or  Item  27(a)  of  Form  N-3) 
except  that  the  initial  report  of  a  newly 
registered  company  shall  be  made  as  of 
a  date  not  later  than  the  close  of  the 
fiscal  year  or  half-year  occurring  on  or 
after  the  date  on  which  the  company's 
notification  of  registration  under  the 
19*0  Act  is  filed  with  the  Commission. 


PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

14.  The  authority  citation  for  Part  274 
continues  to  read  in  part  as  follows: 

Authority:  The  Investment  Company  Act  of 
1940. 15  U.S.C.  80a-l  et  seq.  '  '   ' 

13.  By  adding  §  274.11b  to  read  as 
follows: 
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§  274. 11  b     Form  N-3.  registration 
Statement  of  separate  accounts  organized 
as  management  investment  companies. 

Form  N-3  shall  be  used  as  the 
registration  statement  to  be  filed 
pursuant  to  Section  B(b)  of  the 
Investment  Company  Act  of  1940  by 
separate  accounts  that  offer  variable 
annuity  contracts  to  register  as 
management  investment  companies. 
This  form  shall  also  be  used  for 
registration  under  the  Securities  Act  of 
1933  of  the  securities  of  such  separate 
accounts  (§  239.17a  of  this  chapter). 

16.  By  adding  §  274.11c  to  read  as 
follows: 

§  274.1 1c    Form  N-4,  registration 
statement  of  separate  accounts  organized 
as  unit  investment  trusts. 

Form  N-1  shall  bb  used  as  the 
registration  stati'mept  to  be  filed 
pursuant  to  Section  B(b)  of  the 
Investment  Ccmparw  Act  of  1940  by 
separate  accounts  tiat  offer  variable , 
annuity  contracts  tol  register  as  unit 
investment  trusts.  T^iis  form  shall  also 
be  used  for  registration  under  the 
Securities  Act  of  1933  of  the  securities  of 
such  separate  accounts  (§  239.17b  of  this 
chapter). 

Regulator)'  Flexibility  Act  Certification 

Pursuant  to  spctiom  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  the  Chairman  of  the  Commission 
previously  certified  Ihat  Form  N-3,  Form 
N-4.  and  the  amendknents  to  rules  482. 
406.  495.  496.  and  4^  under  the  1933  Act 
and  8b-ll.  8b-12,  aod  30d-l  under  the 
1940  Act,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
comments  were  received  on  that 
certification. 

B>  the  Commission. 
Shirley  E.  Hollis, 

Assistant  Secretory. 
June  14. 19G5. 

Note.— Forms  N-3  akid  N-4  and  the 
guidehnes  for  such  foitns  will  not  be  shown 
in  the  Code  of  Federal  Regulations. 

Fomi  N-3 — Registration  Statement  Under  the 
Securities  Act  of  1933  □ 

Pre-Effec.tive  Amendment  No. D 

Post-Effeciive  Amendtnent  No. D 

and/or 

Registration  Statement  Under  The  Investment 
Company  Act  of  1940  □ 

Amendment  No. — 

(Check  appropriate  bcjx  or  boxes.) 

(Exact  Name  of  Registrant) 

(Name  of  Insi;rance  Company) 

(Address  of  Insurance  Company's  Principal 
Executive  Offices) 


(Zip  Code) 

Insurance  Company's  Telephone  Number, 
including  Area  Code 

(Name  and  Address  of  Agent  for  Service) 

Approximate  Date  of  Proposed  Pulilic 

Offering 

It  is  proposed  that  this  filing  will  become 
effective  (check  appropriate  space) 
immediati'ly  upon  filing  pursuant  to 

paragraph  (b)  of  Rule  486 
on  (date)  pursuant  to  paragraph  (b)  of 

Rule  486 
_____  60  days  after  filing  pursuant  to 

paragraph  (a)  of  Rule  486 

on  (date)  pursuant  to  paragraph  (a)  of 


Rule  486 

CALCOI^TION  of  REGiSTRATION  FEE  UNDER 
THE  SF.CURITICS  ACT  OF  1933 


Tille  oi 
seci  lilies 

be->g 
r8g.scufed 


Amount 

bang 

registered 


Proposed 
maxt'^uiTi 
oftenng 
price  pof 
unit 


Proposed 

maxiinum 

aggrendle 

bneri'ng 

prtce 


Amount 

ot 
registra* 
tion  lee 


The  "Approximate  Date  of  Proposed  Public 
Offering"  and  the  table  showing  the 
calculation  of  the  registration  fee  under  the 
Securities  Act  of  1933  should  be  included 
only  where  securities  are  being  reg'sieied 
under  the  Securities  Act  Registrants  that  are 
registering  an  indei'inite  number  of  securities 
under  the  Securities  Act  pursuant  to 
Investment  Company  Act  Rule  24f-2  (17  CFR 
270.24f-2)  should  include  the  declaration 
required  by  Rule  24f-2ia)(1)  on  the  facing 
sheet,  instead  of  or  in  addition  to  the 
Securities  Act  registra-tion  fee  table. 

Contents  of  Form  N-3 

General  Instructions 

A.  Rule  as  to  Use  of  Form  N-3 

B.  Registration  Fees 

C.  Special  Terms 

D.  Application  of  General  Rules  and 
Regulations 

E.  Amendments 

F.  Incorporation  by  Reference 

G.  Documents  Comprising  the  Registration 
Sidtemeni  or  Amendment 

H.  Preparation  of  the  Registration 

Statement  or  Amendment 
Part  A — Information  Required  in  a  Prospectus 
Item  1.  Cover  Page 
Item  2.  Definitions 
Item  3.  Synopsis  or  Highlights 
Item  4.  Condensed  Fi.nnncial  Information 
Item  5.  General  Description  of  Registrant 

and  Insurance  Company 
Item  6.  Management 
Item  7.  Deductions  and  Expenses 
Item  8.  General  Description  of  Variable 

Annuity  Contracts 
Item  9.  Annuity  Period 
Item  10.  Death  Benefit 
Item  11.  Purchases  and  Contract  Value 
Item  12.  Redemptions 
Item  13.  Taxes 
Item  14.  Legal  Proceedings 
Item  15.  Table  of  Contents  of  the  Statement 

of  Additional  Information 
Part  B — Information  Required  in  a  Statement 

of  Additional  Information 


Item  16.  Cover  Page 

Item  17.  Table  of  Contents 

Item  18.  General  Information  and  History 

Item  19.  Investment  Objectives  and  Policies 

Item  20.  Management 

Item  21.  Investment  Advisory  and  Other 

Services 
Item  22.  Brokerage  Allocation 
Item  23.  Purchase  and  IVicing  of  Secuiitics 

Being  Offered 
Item  24.  Underwriters 
Item  25.  Calculation  of  Yield  Quotations  of 

Money  Market  Sub-Accounts 
Item  26.  Annuity  Payments 
Item  27.  Financial  Statements 
Part  C — Other  Information 
Item  28.  Financial  Statements  and  Exhibits 
Item  29.  Directors  and  Officers  of  the 

Insurance  Company 
Item  30.  Persons  Controlled  by  or  Under 

Common  Coniiol  with  the  Insurance 

Company  or  Registrant 
Item  31.  Number  of  Contractowners 
Item  32.  Indemnification 
Item  33.  Business  and  Other  Connections  of 

Investment  Adviser 
Item  34.  Principal  Underwriters 
Item  35.  Location  of  Accounts  and  Records 
Item  36.  Managements  Services 
Item  37.  Undertakings 
Signatures 

General  Instructions 

A.  Rule  as  to  Use  nf  Farm  N-3.  Form  N-3 
shall  be  used  by  all  separate  accounts 
offering  variable  annuity  contracts  which  are 
registered  under  the  Investment  Company 
Act  of  1940  ("1940  Act")  as  management 
investment  companies  for:  (1)  An  initial 
registration  statement  required  by  section 
8(b)  of  the  1940  Act  (15  U.S.C.  80a-8(b))  ard 
any  amendments  thereto;  (2)  a  registration 
statement  required  under  the  Securities  Act 
of  1933  ("1933  Act")  and  any  amendments 
thereto:  or  (3)  any  combination  of  these  1940 
Act  and  1933  Act  filings. 

Form  N-3  shall  also  be  used  to  file  a 
registration  statement  under  the  1933  Act. 
and  any  amendments  thereto,  for  variable 
annuity  contracts  funded  by  separate 
accounts  which  would  be  required  to  be 
registered  under  the  1940  Act  as  n:.iniii;emenl 
investment  companies  except  for  liie 
exclusion  provided  by  section  3(c)|  1 ' )  of  the 
1940  Act. 

B.  Registration  Fees  Section  6(b)  of  the 
1933  Act  (15  U.S.C.  7-(f)(b))  and  Rule  457  (17 
CFR  230.457)  set  forth  the  fee  requirements 
under  the  1933  Act,  Rule  8b-6  under  the  1940 
Act  (17  CFR  270.8b-6)  sets  forth  the  fee  for 
filing  an  initial  registration  statement  under 
that  Act.  The  1940  Act  fee  is  in  addition  to 
the  fee  required  under  the  1933  Act. 
Registrants  that  are  increasing  the  number  or 
amount  of  securities  registered  or  registering 
an  indefinite  number  of  their  securities  are 
also  directed  to  Rules  24e-2  and  24f-2. 
respectively,  under  the  1940  Act  (17  CFR 
270.24e-2  and  270.24f-2)  to  compute  the  filing 
fee. 

C.  Number  of  Copies.  Filings  of  registration 
statements  on  Form  N-3  shall  contain  the 
number  of  copies  specified  in  Securities  Act 
Rule  402  (17  CFR  230.402).  except  that  seven 
additional  copies  of  the  registration 
statement  shall  be  furnished  to  the 
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Ccnmission.  instPdd  of  the  ten  HAlition.il 
uupies  required  by  Pule  lOJih). 

Filings  of  d:iiepJmen!s  on  Form  N-3  shai! 
>,'jntain  the  niinber  of  copies  sptjciH^:.!  'n 
SeciiritiPS  A. :t  Rule  iTZ  (17  CFR  230.4"^). 
except  thjt  there  shall  be  filed  with  the 
Co.iinission  three  addit;<>!:al  rop'es  of  such 
emendmcnt.  two  of  which  shall  be  mjrked  to 
indicate  cledrly  and  pr<Tist'!y.  by  underlinina 
or  in  sone  i.*'hei  a?propr:,:t('  ir.jnni-r.  tht- 
rh »nges  mdJe  in  the  regis'rilion  stdtrrrnen! 
by  the  aniendment.  in.s!i'.id  >ji  the  tight 
ddditiondl  copies  with  at  le.Kt  five  mark»^d  .is 
required  by  Rule  472(,:)  (17  Cre  230.47J(aii. 

D.  Special  Terms.  The  foilow  ing  tHrT.s. 
when  used  in  Form  N-3.  shall  mean: 

Bi^isicnt.  The  term  ■Registrdnf  mrMns  the 
s<>parate  account  (as  defined  in  sotiion 
2fal(37)  of  the  1940  Act  |15  U  S.C.  »);.- 
2(a)(37);)  which  offt;is  the  variable  .irnuity 
contracts. 

Insurance  Corr.p':r,y.  The  term  ""irsurdnce 
conpany"  means  the  sponsoring  insurance 
company  that  estabkihes  and  m-iintdins  the 
separate  account  and  which  owns  the  u.>sets 
of  the  sepdr-ite  account. 

Variable  -Xnnui:}-  Contract  The  ftrm 
"variable  annuity  contract"  means  any 
accumulation  contract  or  anniitv  contract, 
any  portion  thereof,  or  any  unit  .>f  interest  or 
participation  therein  pursuant  to  whi'h  the 
value  of  the  contract,  either  during  an 
accumuldiion  period  or  af'er  annuitization,  or 
both,  varies  ai.cording  to  the  investment 
experience  of  the  separate  account  in  which 
the  contract  participates.  L'nless  the  context 
otherwise  requires,  the  term  refers  to  the 
variable  annuity  contracts  being  offereiJ 
pursuant  to  the  Registration  S'diement 
prepared  on  this  Form. 

Contractoivner  Account.  The  te.m 
"contractowner  account"  means  any  account 
of  any  contractowner.  participant,  annuitant, 
or  beneficiarj  to  which  (net)  purchase 
payments  uni'er  a  variable  annuity  contraiJ 
are  added  and  from  which  administrative  or 
ti  jnsaction  charges  may  be  subtracted. 

E.  Application  of  Genera!  flu.'t's  and 
F.e^ulcticrs.  If  the  registration  stdtcment.  is 
being  Tiled  under  both  the  1933  and  144a  Acts 
or  under  o.nly  the  19.33  .Act.  the  GeriTdl  Rules 
and  RegJ'd-'  'ns  under  the  1^33  .\ct, 
particulttiiy  Regulation  C  (17  CFR  230.400- 
497).  shrill  apply,  and  compliance  wil^^  them 
will  be  deemed  to  the  meet  the  Rules  for  1<M0 
Act  R.-jjistration  Sta'en-.ents.  However,  if  the 
registration  statement  is  being  filed  only 
under  the  1940  Act.  the  General  Rules  and 
Regtjlations  'jnder  that  .^ct.  partituld.'-iy 
Regulation  8lb)  (17  CFR  270  8b-l  to  8l>-32|. 
shall  apply,  exept  as  noted  in  General 
Instrjction  F  below. 

F.  Amendments.  Attention  is  specifically 
directed  to  Rule  8b-16  under  the  1940  An  (17 
CFR  270.8l>-li5)  which  requ  res  the  annual 
amendment  of  Regisa-ation  Statements  filed 
pursuant  to  Section  8(b)  of  the  1940  Act.  ■ 
Where  Form  N-3  has  been  used  to  file  a  i 
registration  statement  under  both  the  1933    - 
and  1940  Acts,  any  amendment  of  that     t 
registration  statement  shall  be  deemed  to  be 
filed  under  both  Acts  unless  otherwise 
indicated  on  the  facing  sheet. 

G.  Incorporation  by  R^-ferencn.  A 
Regtitrant  may.  at  its  di8cr»>tion.  incorporate 
all  or  port  of  the  Statement  of  Additional 


Infornidtlon  inlo  the  prospf':tus.  with;>ul 
physicul'y  delivfring  the  S'.dtement  of 
Additional  Information  to  investors  with  the 
prospect'is.  But  the  St atemrnt  of  AdJitiiinal 
Information  must  be  available  to  the  investor 
upon  request  at  no  charge  .in J  any 
information  or  documents  in.orporaled  by 
refi:rence  into  the  Slatemeiil  of  Addili«in.d 
Information  must  be  provided  ;i!urR  with  the 
Statement  of  Addili.jnal  Intorntiition. 

Rul.'  411  under  th*?  1'133  Act  (17  CI  R 
210  411).  and  Rules  0-4.  8l>-23.  8b-:4.  Htui  »1>- 
32  under  the  1940  Act  17  (TR  270.0-4.  270  r.tj- 
2.3.  270.0b-24.  nnd  270.c>l>-32  contain  guidance 
on  int;orporating  inform  iti..n  or  documents 
by  reference  into  a  rejjistrntion  stdtrment 
filed  on  Form  N-3.  In  general,  a  Rf^islrinl 
may  incirpor.ile  by  referenn-  in  the  answer 
to  any  item  of  Form  N-3  nut  requited  to  be  in 
the  prospectus,  any  information  elsevvhire  in 
the  rcgtslration  statement  or  in  other 
statements,  amplications,  or  reports  filed  with 
the  Commission. 

The  rules  on  incorporation  by  reference 
under  both  the  1933  Act  and  the  1t«0  Act  are 
subitct  to  the  limitations  of  Rale  24  of  tiie 
Co.Tmission's  Rules  of  Practice  (17  CFR 
201  24).  Since  Rule  24  may  be  am-iiided  from 
tiire  to  tirr>»'.  Regislants  are  advi^'d  to  review 
the  Rdle  before  incorpoiating  by  reference 
any  document  as  an  exhibit  to  a  re<?isti.i>i.in 
statement. 

Subject  to  these  n:les  a  Rcgistr  int  may 
incorporate  by  reference  inlo  the  prospectus 
or  the  Statement  of  Additional  Information  in 
response  to  Ite.-ns  4(a)  or  27  of  Form  N-3  the 
information  in  any  report  to  con'r.iriowners 
meeting  the  requirements  of  section  30(d)  of 
the  1910  Art  (15  U  S.C.  80d-  29(d))  and  Rule 
30d  1  (17  CFR  270  30d-l).  provided; 

1.  Thf  muterial  incorporated  by  reference 
is  prepared  in  accordapcc  with,  and  lovets 
the  periods  specified  by,  this  Form; 

2.  The  Reg  str.iiit  slates  in  the  prospectus 
or  the  Statement  of  Additional  Information. 
at  the  place  where  the  infom^ti•Jn  would 
normally  appear,  that  the  information  i» 
incorporated  by  reference  from  a  report  to 
security-holders.  The  Registrant  may  also 
dc.=»cribc.  in  either  the  prospectus,  the 
Stdtement  of  Additional  Information,  or  Part 
C  of  the  Registration  Statement  (in  response 
to  Item  28(a)).  any  pd.'ts  of  the  nporl  to 
securityholders  that  are  not  incorporated 
reference  and  are  not  a  part  of  the 
Registr.alion  Statement;  and 

3.  The  material  incorporated  by  reference 
is  provided  with  the  prospectus  or  the 
Statement  of  Additional  Ir.fariration  to  each 
person  to  whom  the  pro.^pectus  or  the 
St.itement  of  Additional  Information  is  given, 
unless  the  person  holds  semrities  of  the 
Registrant  and  otherwise  has  retpiv'*d  a  copy 
of  the  material.  However.  Registr.mt  must 
stale  in  the  prospectus  or  the  Statei-ncnt  of 
Additional  Information  that  it  will  furnish, 
without  charge,  another  copy  of  such  report 
on  request  and  the  name,  address,  and 
telephone  number  of  the^rson  to  contact. 

H.  Document  Comprising  the  Registration 
Statement  or  Amendment.  1  A  registration 
statement  or  an  amendment  to  it  filed  undi*r 
both  the  1933  and  1940  Acts,  except  for  an 
amendment  described  in  paragraph  5  below, 
shall  consist  of  the  facing  sheet  of  the  Form, 
die  cross-reference  sheet  required  by  Rule 


4sj:.(a)  under  the  1933  Act  (17  CFR  23n.;9,i(-i)). 
Part  A.  Part  H.  Part  C.  required  signatures,  all 
other  doriimenis  filed  as  a  part  of  the 
regintr.ition  statement,  and  documents  or 
infomiat'on  peimitted  tp  be  incorporated  by 
reference,  whether  or  not  required  to  be  filed. 

2.  A  n-xislration  statement  or  an 
amendment  to  it' which  is  filed  under  only  the 
1933  A.:t  shall  contain  all  the  information  and 
diit.uine.-its  ipi'i.ifii-d  in  pur.ik;raph  1  ol  the 
this  instr.'ctioii  II.  except  for  an  amendment 
filed  only  under  sections  24(e)  or  (0  uf  'b< 
liMO  .A«  t  (15  U  S.C  80d-24(c).  80a-24(f)). 

3.  An  amendment  to  a  1933  Act  re)<islrat;>»n 
stalrmpnl  filed  only  to  register  adiiilional 
sec'irities  under  Section  24(e)  or  24(f]  nf  the 
1940  .Act  need  only  consist  of  the  f.icing  sh<;et 
of  the  Fcnn.  required  sign-idires.  and.  if  filed 
pursuant  to  section  24(f:)  of  the  1940  .*.ct.  an 
opinion  of  counsel  concerning  the  leg.iliiy  «( 
the  sei;jritics  beinj  registered  Rejt'.<itrants 
are  reirinded  lh.it  an  opinion  of  coun;.e!  m:ist 
accompany  a  Rule  24f-2  notice  filed  by 
Registrants  that  have  registered  an  Ind'-finite 
number  iif  their  shares. 

4.  A  registra'ion  statement  or  an 
ami'ndrpeiil  to  it  which  is  filed  under  only  the 
1940  A.  t  shall  consist  of  the  faring  tsheel  of 
the  Forn:.  a  crcss-refercnce  sheet,  responses 
to  all  'Xvms  of  Parts  A  and  B  except  Items  1.  2. 
9.  and  10.  responses  to  all  items  of  Part  C 
exro'jt  Itnms  28ib)  (5),  (12),  (13).  and  (14). 
rcqiii'ed  signatiiies,  and  ail  other  documer.'s 
filed  as  part  of  the  registration  statement. 

5.  An  dmcndr..<:nt  permitted  by  poragraph 
(dll2)  of  R-.ile  4C6  under  th-i  19)3  Act  (17  CI  R 
230  4e6).  which  is  filed  under  paragraph  (bl  ol 
that  R'lle  to  chatige  the  disclosure  in  an 
amendr.tent  filed  ■•nder  paragraph  (a),  shall    . 
consist  of  the  facing  sheet  of  the  Fiirm.  a 
cross-refetence  sheet,  responses  to  any  items 
of  Part  A.  Part  B.  or  Pail  C  that  are  amended 
or  surplenienled  by  the  amendment,  required 
signalur>;8.  and  all  other  documents  filed  as 
part  !)f  the  registration  statement. 

1.  Pr'pnrulion  of  the  Rfgislralirn 
Sialrw'^nt  or  Arr^ndmont.  The  inslrurtions 
for  F'jrin  N-3  ate  in  three  parts.  Part  A  relates 
to  the  prospectus  required  by  Section  10(a)  of 
the  1033  Act:  Part  B  relates  to  the  Statement 
of  Additional  Information  th.it  must  be 
provided  upon  request  to  recipients  of  the 
prospe'tas,  Pari  C  relates  to  oiher 
infornicition  that  is  re';uired  to  be  in  the 
registration  statement. 

Pari  A:  The  Prospectus 

The  purpose  of  the  prospectus  is  to  provide 
essenlial  information  about  the  Registrant  in 
a  way  that  will  help  investors  decide  whether 
to  purchase  the  securities  being  offered.  The 
prospectus  should  be  clear,  concise,  and 
understandable.  Avoid  the  use  of  lechniciil  oi 
legal  terms,  complex  language,  or  excessiviT 
detail. 

Responses  to  the  items  of  Pari  A  should  be 
as  simple  and  direct  as  possible  and  include 
only  information  needed  to  understand  the 
fund..men'al  characteristics  of  the  Registrant. 
Descriptions  of  practices  that  are  required  by 
law  generally  should  not  include  detailed 
discussions  of  the  law  itself. 

Part  B:  Statement  of  Additional  Inforxa'inn 

The  items  in  Part  B  call  for  additional 
information  about  Registrants  which  is  not 
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required  in  the  prospectus,  but  which  may  be 
of  interest  to  some  investors.  In  addition.  Part 
B  gives  Registrants  an  opportunity  to  provide 
information  about  matters  that  thoy  believe 
nuiv  interest  investors. 

Registrants  should  ilol  repeat  in  Part  B 
information  that  is  in  the  prospectus,  except 
where  necessary  to  make  Part  B 
understandable. 

General  Instructions  for  Parts  A  and  B 

1.  The  information  in  the  prospectus  and 
the  Statement  of  Additional  Information 
should  be  organized  to  make  it  easy  to 
understand  the  organieation  and  operation  of 
the  Registrant  and  the  variable  annuity 
contracts.  The  information  need  not  be  in  any 
particular  order,  with  the  following 
exceptions:  J 

(a)  Items  1,  2,  3.  ance4  (a)  and  (b)  must  be  in 
numerical  order  in  the  prospectus  and  may 
not  be  preceded  or  separated  by  any  other 
item,  e.xcept  as  permitted  by  the  instructions 
to  Item  3. 

(h)  Item  4,  "Condenled  Financial 
Information,"  should  not  be  preceded  by  any 
other  chart  or  table  (except  for  the  table  of 
contents  required  by  Rule  481(c)  under  the 
193.3  Act  (17  CFR  230.481(c))). 

(c)  All  of  the  information  required  by  Item 
7,  "Deductions  and  E5i)enses."  should  be  in 
one  place  in  the  prosppctus. 

2.  The  prospectus  or  the  Statement  of 
Additional  Information  may  contain  more 
information  than  callad  for  by  this  Form, 
provided  that  the  information  is  not 
incomplete.  tnaccurat<,  or  misleading  and 
does  not,  because  of  its  nature,  quantity,  or 
manner  of  presentatioti,  obscure  or  impede 
understanding  of  required  information. 
Specifically,  Registrartts  are  free  ti)  iri.:lude  in 
the  prospectus  financKl  statements  requir»;d 
to  be  in  the  Statementjof  Additional 
Information,  and  maylndude  in  the 
Statement  of  Additional  Information  finuncidl 
statements  that  may  be  placed  in  Part  C, 

3  The  statutory  provisions  reliiting  to  the 
dating  of  the  prospectiis  apply  equally  to  the 
driting  of  the  Statemeiit  of  Additioncil 
Information  for  purpotes  of  Rule  423  under 
the  1933  Act  (17  CFR  230.423).  Furthermore, 
the  Statement  of  Additional  Information 
should  bt  made  available  «t  the  same  time 
that  the  prospectus  bticomes  available  for 
purposes  of  Rules  430  and  460  under  the  1933 
Act  (17  CFR  230.430,  2  30.460). 

4.  Instructions  for  cl  larts,  graphs,  tables, 
and  sales  literature: 

(a I  A  Registration  Statement  on  this  Form 
may  include  any  chart,  graph,  or  table  that  is 
not  misleading;  however,  no  chart,  graph,  or 
Idble  should  precede  the  condensed  financial 
information  specified  In  Items  4  (a)  and  (b). 

(b)  If  "sales  literature"  is  included  in  the 
prospectus.  (1)  the  litarat'.re  should  not 
significantly  lengthen  the  prospectus,  and  it 
should  not  obscure  eskential  disclosure  and 
(2)  members  of  the  National  Association  of 
Securities  Dealers,  Inc  (NASD)  are  not 
relieved  of  the  filing  and  other  requirements 
of  the  NASD  for  investment  company  sales 
literature  (See  Securities  Act  Release  No. 
53,'i9.  January  26, 1973  (38  FR  7220  (March  19. 
1973))) 


Part  A  Information  Required  In  A  Prospectus 
Item  1.  Cover  Page 

(a)  The  outside  cover  page  must  contain  the 
following  information: 

(i)  The  Registrant's  name; 

(ii)  The  Insurance  Company's  name: 

(iii)  The  types  of  variable  annuity  contracts 
offered  by  the  prospectus  (e.g..  group, 
individual,  single  premium  immediate, 
flexible  premium  deferred);  * 

|iv)  Any  limitations  on  the  class  or  classes 
of  purchasers  to  whom  the  contract  is  being 
offered,  in  general  terms: 

(v)  Identification  of  the  type  of  separate 
account  (e.g.,  money  market  account,  bond 
account)  or  a  brief  statement  of  the 
Registrant's  investment  objectives; 

(vi)  A  statement  or  statements  that  (A)  the 
prospectus  sets  forth  information  about  the 
registrant  that  a  prospective  investor  ought  to 
know  before  investing;  (B)  the  prospectus 
should  be  kept  for  future  reference;  (C) 
additional  information  about  the  Registrant 
has  been  filed  with  the  Commission  and  is 
available  upon  written  or  oral  request  and 
without  charge  (This  statement  should 
explain  how  to  obtain  the  Statement  of 
Additional  Information,  whether  any  of  it  has 
been  incorporated  by  reference  into  the 
prospectus,  and  where  the  table  of  contents 
of  the  Statement  of  Additional  Information 
appears  in  the  prospectus.); 

(vii)  The  date  of  the  prospectus,  and  the 
date  of  the  Statement  of  Additional 
Information; 

(viii)  The  statement  required  by  Rule 
4Hl(b)(l)  under  the  1933  Act  [17  CFR 
230.481(b)(l)|;  and 

(ix)  Such  other  information  as  is  required 
by  rules  of  the  Commission  or  of  any  other 
governmental  authority  having  jurisdiction 
over  the  Registrant  for  the  issuance  of  its 
securities. 

|b)  The  cover  page  may  include  other 
information,  if  it  does  not.  by  its  nature, 
quantity,  or  manner  or  presentation,  impede 
understanding  of  the  required  information. 

Item  2.  Definitions 

Define  the  specisl  terms  used  in  the 
prospectus  (e.g..  accumulation  unit,  contract 
owner,  participant,  sub-account,  etc.)  in  a 
glossary.  In  lieu  of  a  glossary.  Registrants 
mH\'  use  an  index  of  special  terms  that  refers 
to  the  page  on  which  each  special  term  is 
defined. 

Instruction:  Only  special  terms  used 
throughout  the  prospectus  must  be  defined  or 
listed.  If  a  special  term,  e.g.,  "net  investment 
factor.'  is  used  in  only  one  section  of  the 
prafcpectus,  it  may  be  defined  there. 
However,  all  special  terms  used  in  the 
prospectus  must  be  defmed. 

Item  3.  Synopsis  or  Highlights 

(p)  The  Registrant  should  include  a 
synopsis  of  the  information  contained  in  the 
prospectus  when  the  prospectus  is  long  or 
complex.  Normally,  a  synopsis  should  not  be 
provided  where  the  prospectus  is  twelve 
printed  pages  or  less. 

(b)  The  synopsis  should.be  a  clear  and 
concise  description  of  the  key  features  of  the 
offering  and  the  Registrant,  with  cross- 
references  to  relevant  disclosures  elsewhere 
in  the  prospectus. 


(c)  If  the  prospectus  does  not  include  a 
synopsis  and  the  variable  annuity  contract 
contains  any  of  the  following  characteristics, 
they  must  be  highlighted: 

(i)  Any  portion  of  the  sales  load  assessed 
upon  redemption  or  annuitization; 

Instruction:  If  any  portion  of  the  sales  load 
is  assesed  upon  redemption  or  annuitization, 
the  response  to  this  Item  need  only  state  the 
maximum  percentage  load  that  may  be 
assessed  against  any  given  amount  redeemed 
or  annuitized  with  a  cross-reference  to  a 
more  complete  description  of  the  sales  load 
in  the  prospectus. 

(ii)  A  penalty  tax  may  be  assessed 
pursuant  to  Section  72(q)  of  the  Internal 
Revenue  Code  [26  U.S.C.  72(q)]  upon 
withdrawal  of  amounts  accumulated  under 
any  variable  annuity  contract:  or 

(iii)  The  variable  annuity  contract  contains 
a  revocation  right  (e.g.,  a  "ten-day  free  look" 
provision). 

Instruction:  The  highlighted  information 
may  not  be  preceded  by  the  response  to  any 
Item  except  1  or  2.  It  may  precede  Item  2  or 
be  on  the  cover  page.  The  information  does 
not  have  to  appear  under  a  separate  caption. 

Item.  4.  Condensed  Financial  Information 

(a)  Furnish  the  following  information  for 
each  class  of  accumulations  units  of  the 
Registrants,  or  for  such  classes  of  the 
Registrant  and  its  subsidiaries  consolidated 
as  prescribed  in  Rule  6-03  of  Regulation  S-X 
(17  CFR  210.6-03). 

PER  ACCUMULATION  UNIT  INCOME  AND 
CAPITAL  CHANGES 

(for  an  accumulation  unit  outstanding 
throughout  the  period) 

1.  Investment  income: 
2  Expenses; 

3.  Net  investment  income: 

4.  Net  realized  and  unrealized  gains 
(losses)  on  securities: 

5.  Net  increase  (decrease)  in  accumulation 
unit  value: 

6.  Accumulation  unit  value  at  beginning  of 
period: 

7.  Accumulation  unit  value  at  end  of 
period; 

8.  Expenses  to  average  net  assets. 

9.  Net  investment  income  io  average  net 
assets; 

10.  Portfolio  turnover  rate: 

11.  Number  of  accumulation  units 
outstanding  at  end  of  period. 

Instructions:  1.  The  above  information  must 
be  provided  for  each  class  of  accumulction 
units  of  the  Registrant  derived  from  contracts 
offered  by  means  of  this  prospectus  and  each 
class  derived  from  contracts  no  longer 
offered  for  sale,  but  for  which  Registrant  may 
continue  to  accept  payments.  Information 
need  not  be  provided  for  any  class  of 
accumulation  units  of  the  Registrant  derived 
from  contracts  that  are  currently  offered  for 
sale  by  means  of  a  different  prospectus.  Also, 
information  need  not  be  provided  for  any 
class  of  accumulation  units  that  is  no  longer 
offered  for  sale  but  for  which  Registrant  may 
continue  to  accept  payments,  if  the 
information  is  provided  in  a  different,  but 
current  prospectus  of  the  Registrant. 

2.  The  information  shall  be  presented  in 
comparative  columns  for  each  of  the  last  ten 
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Tiiirdl  yata  of  Ihe  Ke^istrjnt  |ot  for  ihi-  !ife  of 
the  Rt')2istrjnt  and  its  immediate 
rredt'cesst^rs.  if  les.«)  but  only  for  pjniods 
after  the  effective  drfte  of  Registrant's  first 
19oJ  Act  Registration  Statement.  In  addition, 
the  information  shall  be  presented  for  the 
period  between  !he  end  of  the  latest  fiscal 
year  and  the  date  of  the  latest  balance  sheet 
or  statement  of  assets  and  lidbilitirs 
furmshed. 

3  Per  accumulation  unit  amoun's  shjll  be 
jjiven  at  least  to  the  nearest  cent.  It  the 
computation  of  the  oflerinj^  price  is  extended 
to  tenths  of  a  cent  or  more,  then  the  amounts 
on  the  table  shall  be  giver,  in  tenihs  of  a  cent. 

4.  Per  accumulation  unit  income  and  capital 
r.hanjies  should  only  be  given  for  sub- 
accoiints  that  fond  obligations  cf  the 
Registrant  under  variable  annuity  contra;::s 
offered  by  means  of  this  prospectus. 

5.  If  the  investment  adviser  ha>  been 
changed  inuring  the  period  cover-^d  by  this 
Item,  the  date{s)  of  such  change(s)  should  be 
shown  in  a  footnote. 

6  The  condensed  financial  information  for 
not  less  than  the  latest  five  fiscal  years  shall 
be  audited  and  shall  so  state.  The  auditor's 
statement  pertaining  to  the  condensed 
financial  information  need  not  be  included  in 
the  prospectus. 

7.  The  amount  to  be  shown  at  caption  3 
may  lie  derived  from  the  different  e  between 
the  per  accumulation  unit  figures  obt.tined  by 
dividi.ig  the  amount  of  undistributed  net 
income  attributable  to  an  accumulation  unit 
at  th?  beginning  and  end  of  the  year  by  the 
number  of  accumulation  units  outstanding  on 
those  respeijtive  dates.  (Other  acceptable 
methods  may  be  used.  If  another  method  is 
used,  the  method  should  be  explained  in  a 
footnote  to  this  table.)  The  amounts  to  be 
shown  at  captions  1  and  2  are  dor.ved  by 
applying  to  the  net  investment  income  on  a 
per  accumulation  unit  basis  the  ratio  of  suih 
iiem.s.  as  shown  in  the  financial  stdt.'ments 
prepared  under  rule  9-04  of  Regulutmn  S-X 
(17  CFR  ^:0  6-O4;.  to  the  net  income  as  shown 
ip  such  statements. 

8.  "Expenses. "  as  used  in  caption  2  above, 
include  the  expenses  desrribed  in  caption  2 
of  Rule  6-0?  of  Regulation  S-X.  If  there  were 
inrome  deductions  such  as  those  described  in 
captions  3  and  5  of  that  Rjle.  compute  the  per 
accumulation  unit  amounts  thereof  and  state 
them  separately  immediately  after  caption  2 
above. 

9.  The  amount  to  be  shown  at  caption  4. 
while  r-3tV,emal:cai!y  deterniinaWe.by  the 
sumr:^.i>ii)ii  of  amounts  computed  for  as  many 
pcrious  dun;  q  the  yt'a."  ds  the  nurr.ter  of 
accamiilat-.on  units  increased  or  decreased  is 
also  the  balancing  figure  derived  frjm  the 
Other  figures  in  the  statement  and  sh'^uld  be 
so  computed.  The  amount  shown  at  this 
caption  for  an  accumulation  unit  outstanding 
throughout  the  year  mny  not  accord  w.th  the 
change  in  the  ajjgregate  gains  and  losses  in 
the  portfolio  securities  for  the  year  because 
of  die  tiining  of  increases  and  decreases  in 
the  number  of  accumulation  units  in  relation 
to  fluctuating  market  values  for  the  portfolio. 

10.  The  "average  net  assets."  as  used  in 
captions  8  and  9.  shall  be  computed  upon  the 
basis  of  the  value  of  the  net  assets 
determined  no  less  frequently  than  as  of  the 
end  of  each  month. 


11.  The  portfolio  turnover  rate  to  be  shown 
at  caption  10  shall  be  calculated  as  follov^s: 

a.  The  rate  of  portfolio  turnover  shall  be 
calculated  by  dividing  (A)  the  lessor  of 
purchases  or  sales  of  pi?rtfolio  sectiriiics  for 
Ihe  particular  fiscal  year  b\  (D)  the  monthly 
average  of  the  value  of  the  portfolio  securities 
owned  by  the  Registrant  dunny  the  particular 
fiscal  year.  Such  monlhlj  .ufr.ii^o  shall  be 
calculated  by  totaling  the  valui  s  of  the 
portfolio  securities  as  of  the  beginning  and 
end  of  the  first  month  of  the  pariiiular  fiscal 
year  and  as  of  the  end  of  each  of  ihe 
siiccced'iig  eleven  months,  and  dividing  the 
sum  by  13. 

b.  For  the  purposes  of  this  Item,  exclude 
from  both  the  numerator  and  the  denominator 
all  securities,  including  options,  whose 
maturities  or  expiration  dates  at  the  time  of 
acquisition  were  one  year  or  less  All  long- 
term  securities,  including  United  Slates 
Government  securities,  should  be  included. 
Purchases  shall  include  any  rash  paid  upon 
the  conversion  of  one  poitfoiio  security  into 
another.  Purchases  shall  also  include  the  cost 
of  rights  or  warrants  pu.-chased.  Siles  shall 
include  the  net  proceeds  of  the  sale  of  rights 
cr  warrants.  Sales  shall  also  include  the  net 
proceeds  of  portfolio  securities  which  have 
been  called,  or  for  which  payment  has  been 
made  through  redemption  or  maturity. 

c.  If  during  the  fiscal  yeir  ihe  Registrant 
acquired  the  assets  of  another  separate 
account  in  exchange  for  its  own  ai  cumulation 
units,  it  shall  exclude  from  purchases  the 
value  of  securities  so  acquired,  and  from 
sales  all  sales  of  such  securities  m^dc 
following  a  purchase-of-assets  tr^insaution  to 


rc>align  the  Registrants  portfolio.  In  such 
event,  the  R.-yistiunt  shall  also  make 
oppropri.ite  adjustment  in  the  denominator  of 
the  portfolio  turnover  computation.  The 
Registrant  must  disclose  such  exclusions  and 
udjustmunts  in  its  answer  to  this  Item. 

d.  Short  sales  which  the  Registrant  intends 
to  maiiit  lin  for  more  th.m  one  year  and  put 
u>:d  call  options  wht-re  the  expiration  dale  is 
more  than  one  year  from  date  of  acquisition 
are  intl;;ded  in  purchases  and  sales  for 
purposes  of  tliis  Item.  The  procc>'<ls  from  a 
short  sale  shciuld  be  iiiciuded  in  (he  value  of 
the  porlfi^lio  securities  which  the  Registrant 
sold  during  the  ronortinji  period  and  the  cost 
of  coveri'in  a  short  sale  should  be  included  in 
the  v.ilue  of  the  portfolio  securities  which  the 
Registrant  purchahed  during  the  period.  The 
premiums  paid  to  purchase  options  should  be 
included  in  the  value  of  the  portfolio 
securities  which  the  Registrant  purch.iscd 
during  the  reporting  period  and  the  prrmium.n 
received  from  the  sale  of  options  should  be 
included  in  the  value  of  Ihe  portfolio 
securities  which  the  Registrant  sold  during 
the  period. 

12.  The  number  of  accumulation  units 
outstanding  at  the  end  of  each  period  may  he 
shown  to  the  nearest  thousand  (OUO  omitted), 
provided  it  is  indicated  that  such  has  been 
done. 

lb)  Give  the  following  information  as  of  the 
end  of  each  of  the  Registrant's  last  ten  fiscal 
years  for  each  class  of  senior  securities 
(including  bank  loans)  of  the  Registrant.  If 
consolidated  statements  were  prepared  as  ol 
any  of  the  dates  specified,  the  information 
shall  be  furnished  on  a  consclidated  basis: 


Y«ar 


t1> 


Amoufvt  Of  d0M 

outtundms  ••  ml  ol 

panod 

U) 


Av«rag*  amoum  o« 

(MM  outstanding  duina 

l>i*per>oO 


Avwsoa  number  ot 

rr^.  trint's  un*t3 

0-J»s"il-*nB  Ajring  the 


Avefa<)e  amount  o) 

dew  pe«  unit  dt/'ing  tr« 

p«"od 

(5) 


Instructions:  1.  Instructions  2.  3.  and  6  to 
Item  4(a)  also  apply  here. 

2.  The  method  used  to  determine  the 
average  shown  above  (eg.,  weighted, 
monthly,  daily,  etc.)  must  be  described. 

3  Column  5  is  derived  by  dividing  the 
amount  shown  in  column  3  by  the  number 
shown  in  column  4. 

(c)  For  each  account  or  sab-arcount  that  is 
held  out  to  be  a  "money  ni.irket"  account  or 
sub-account  or  has  poliuiis  ciUirg  for 
invL'stmcnt  of  at  least  *>'  of  I'.s  assots  in 
..ebt  securi'"""  matuiing  in  thir!ecn  months  or 
less,  and  wi..„.i  advr'  .■  <  on  the  basis  of 
current  yield,  furnish;  (i;  A  yield  q-iotal'on 
based  on  the  seven  days  ended  on  either  (.\) 
the  date  of  the  most  recent  financial 
statements  of  the  Registrant  included  in  the 
prospectus  or  (B)  Ihe  last  day  of  the  most 
recent  month  for  which  if  is  practicable  both 
to  make  the  required  calculation  and  to 
include  the  results  in  the  prospectus, 
computed  by  determining  the  net  change, 
exclusive  of  capital  chHnges.  in  the  value  of  a 
hypothetical  pre-existing  account  having  a 
balance  of  one  accumulation  unit  of  the  sub- 
account at  the  beginning  of  the  period, 
dividing  the  net  ch.inge  in  account  value  by 
the  value  of  the  account  at  the  beginning  of 


the  base  period  to  obtain  the  base  period 
return,  subtracting  a  hypothetical  charge 
reflectng  deductions  fiom  conlraclowner 
accounts,  and  multiplying  the  difference  by 
(365/7)  wiih  the  resulting  yield  figure  carried 
to  at  liMst  the  nearest  hundredth  of  one 
percent:  and  (2)  the  length  of  and  the  date  of   . 
the  last  day  in  the  base  period  usrd  in 
computing  that  quotation. 

Instructiors:  1.  When  calculating  the  yield 
quot^iicn  rpquired  in  subsection  [c]  above, 
delcnriinalion  of  net  change  in  account  value 
must  rellect  all  deductions  that  are  charged 
to  all  contract-owner  accounts  in  propoition 
to  Ihe  leiiglh  of  the  base  period  and  the  siih- 
accounl's  average  account  size. 

2.  Deductions  from  purchase  paymi-nts  and 
sales  loads  assessed  at  the  time  of 
redemption  or  annuitization  should  not  be 
reflected  in  Ihe  computation  of  current  yield. 

3.  Realized  gains  anJ  losses  from  the  sale 
of  securities  and  unrealized  appreciation  and 
depreci.ition  are  to  be  excluded  from  the 
ralcu'uiion  of  yield. 

4  With  the  presentation  of  the  yield 
quotation,  the  Registrant  m.ust  disclose  any 
material  ne»  change  that  would  result  from 
the  ini  liisiim  of  capital  changes  that  arc 
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excluded  in  the  computation  pursuant  to  this 
Item. 

5.  The  Registrant  need  not  furnish  a  yield 
figure  for  both  an  accumulation  unit  of  a  sub- 
account for  qualified  contracts  and  an 
accumulation  unit  for  a  sub-account  for  non- 
qualified contracts  funded  by  the  same 
portfolio,  if  the  two  yield  figures  would  not  be 
materially  different. 

6.  The  Registrant  mat  furnish  separate 
yield  figures  for  individual  and  group 
contracts.  ! 

7.  In  addition  to  the  yield  quotation 
required  by  this  Item,  the  Registrant  may  also 
include  a  quotation  of  effective  yield,  carried 
to  at  least  the  nearest  hundredth  of  one 
percent,  computed  by  compounding  the 
ununnualized  base  period  return  by  adding  1 
to  the  base  period  return,  raising  the  sum  to  a 
power  equal  to  365  divided  by'7,  and 
sul)tracting  1  from  the  result,  according  to  the 
following  formula:  Effective  yield  =  (Base 
Period  Return -t-1)  '"/7i-l. 

8.  When  calculating  the  yield  quotation 
required  in  subsection  (c)  above.  Registrants 
that  choose  to  make  sui:h  an  election  on  an 
annual  basis  may  use  a  median  account  size 
in  place  of  an  average  eccount  size  in 
determining  the  base  period  return. 

9.  The  Registrant  need  not  include  in  the 
prospectus  the  method  of  calculating  the 
yield  quotation  described  above. 
Nevertheless,  the  Registrant  should  include 
the  method  of  calculating  this  yield  figure  in 
the  Statement  of  Additional  Information  in 
response  to  Item  25. 

(d)  If  all  the  required  financial  statements 
of  the  Registrant  and  the  Insurance  Company 
(see  Item  27)  are  not  in  the  prospectus,  state, 
under  a  separate  caption,  where  the  financial 
statements  may  be  found.  Briefly  explain  how 
any  financial  statements  not  in  the  Statement 
of  .Additional  Information  may  be  obtained. 
Item  5.  General  Description  of  Registrant  and 
Insurance  Company    1 

Concisely  discuss  the  organization  and 
operation  or  proposed  operation  of  the 
Registrant.  Include  the  information  specified 
below. 

(a)  Briefly  describe  the  Insurance 
Company,  including: 

(i)  Its  name,  address,  and  a  description  of 
the  general  nature  of  its  business; 

Instruction:  The  description  of  the 
Insurance  Company's  business  should  be 
short  and  need  not  list  all  of  the  businesses  in 
which  the  Insurance  Company  engages  or 
identify  the  jurisdictions  where  it  does 
business,  if  a  general  description  (e.g.,  "life 
insurance"  or  "reinsurance")  is  provided. 

(11)  The  date  and  form  of  organization  of 
the  Insurance  Company  and  the  name  of  the 
stale  or  other  jurisdiction  under  whose  laws 
it  is  organized:  and 

(iiij  If  the  Insurance  Company  is  controlled 
by  another  person,  the  name  of  that  person 
and  the  general  nature  of  its  business  (If  the 
Insurance  Company  is  subject  to  more  than 
one  level  of  control,  simply  give  the  name  of 
the  ultimate  control  person). 

(b)  Briefly  describe  the  Registrant, 
including: 

(i)  The  date  and  forrti  of  organization  of  the 
Registrant  and  the  Registrants  classification 
pursuant  to  Section  4  of  the  1940  Act  (15 


U.S.C.  80a-4)  (i.e..  a  separate  account  and  an 
open-end  investment  company); 

(ii)  The  subclassification  of  the  Registrant 
pursuant  to  Section  5(b)  of  the  1940  Act  (15 
U.S.C.  80a-5{b)); 

(iii)  A  statement  indicating 

(A)  That  income,  gains,  and  losses,  whether 
or  not  realized,  from  assets  allocated  to  the 
Registrant  are,  in  accordance  with  the 
applicable  variable  annuity  contracts, 
credited  to  or  charged  against  the  Registrant 
without  regard  to  other  income,  gains,  or 
losses  of  the  Insurance  Company: 

(B)  That  the  assets  of  the  Registrant  may 
not  be  charged  with  liabilities  arising  out  of 
any  other  business  of  the  Insurance 
Company,  and 

(C)  Whether  the  obligations  arising  under 
the  variable  annuity  contracts  are  obligations 
of  the  Insurance  Company. 

(iv)  Whether  there  are  sub-accounts  of  the 
Registrant  (i.e..  for  qualified  and  non- 
qualified contracts  or  for  different  portfolios 
of  the  Registrant);  and 

(v)  If  10  percent  or  more  of  the  assets  of 
any  sub-account  are  attributable  to  one 
variable  annuity  contract,  the  name  and 
address  of  the  contractowner  of.  and  the 
percentage  of  assets  attributable  to.  the 
variable  annuity  contract. 

Instruction:  Sub-accounts  that  fund 
obligations  of  the  Registrant  under  contracts 
that  are  not  offered  by  means  of  this 
prospectus  need  not  be  described. 

(c)  Concisely  describe  the  investment 
objectives  and  policies  of  the  Registrant, 
including: 

(i)  Whether  those  objectives  may  be 
changed  without  the  approval  of  a  majority  of 
votes; 

(ii)  How  the  Registrant  proposes  to  achieve 
its  objectives  including: 

(A)  The  types  of  securities  in  which 
Registrant  invests  or  will  invest  principally 
and  any  special  investment  practices  or 
techniques  that  will  be  used  and 

(B)  The  identity  of  any  particular  industry 
or  group  of  industries  in  which  the  Registrant 
proposes  to  concentrate.  (Concentration,  for 
purposes  of  this  Item,  is  deemed  to  be 
investment  of  25%  or  more  of  the  value  of 
Registrant's  total  assets  in  a  particular 
industry  or  group  of  industries.  The  policy  on 
concentration  should  not  be  inconsistent  with 
Registrant's  name); 

(iii)  Subject  to  subparagraph  (d)  of  this 
Item,  the  identity  of  other  policies  of 
Registrant  that  may  be  changed  only  with  the 
approval  of  a  majority  of  votes,  including 
those  policies  which  Registrant  deems  to  be 
fundamental  within  the  meaning  of  section 
8(b)  of  the  1940  Act;  and 

(iv)  Subject  to  subparagraph  (d)  of  this 
Item,  the  significant  investment  policies  or 
techniques  (such  as  risk  arbitrage,  repurchase 
agreements,  forward  delivery  contracts, 
investing  for  control  or  management)  that  are 
p.oi  described  pursuant  to  subparagraphs  (ii) 
or  (iii)  above  that  Registrant  employs  or 
intends  to  employ  in  the  foreseeable  future. 

(d)  Discussion  of  types  of  investments  that 
will  not  be  Registrant's  principal  portfolio 
emphasis,  and  of  related  policies  or  practices, 
should  generally  receive  less  emphasis  in  the 
prospectus,  and  under  the  circumstances  set 
forth  below  may  be  omitted  or  limited  to 


information  necessary  to  identify  the  type  of 
investment,  policy,  or  practice.  Specifically. 

(i)  Do  not  disclose  a  policy  which  prohibits 
a  particular  practice,  or  one  which  permits  a 
particular  practice  but  which  the  Registrant 
has  not  used  within  the  past  year  and  does 
not  intend  to  use  in  the  foreseeable  future, 
and 

(ii)  If  a  policy  limits  a  particular  practice  so 
that  no  more  than  5%  of  Registrant's  net 
assets  are  at  risk,  or  if  Registrant  has  not 
followed  that  practice  within  the  last  year, 
and  does  not  intend  to  follow  such  practice  in 
the  foreseeable  future,  simply  identify  the 
practice. 

(e)  Discuss  briefly  the  principal  risk  factors 
associated  with  investment  in  Registrant, 
including  factors  peculiar  to  the  types  of 
portfolio  securities  in  which  it  invests  or 
intends  to  invest,  as  well  as  those  factors 
generally  associated  with  investment  in  a 
company  with  investment  policies  and 
objectives  similar  to  Registrant's. 

Item  6.  Management 

Describe  concisely  how  the  business  of  the 
Registrant  is  managed,  including: 

(a)  The  responsibilities  of  the  board  of 
managers; 

(b)  For  each  investment  adviser  of  the 
Registrant: 

(i)  Its  name  and  address  and  a  brief 
description  of  its  experience  as  an  investment 
adviser,  and,  if  the  investment  adviser  is 
controlled  by  another  person,  the  name  of 
that  person  and  the  general  nature  of  its 
business  (If  the  investment  adviser  is  subject 
to  more  than  one  level  of  control,  simply  give 
the  name  of  the  ultimate  control  person.);  and 

(ii)  The  services  provided  by  the 
investment  adviser  (If,  in  addition  to 
providing  investment  advice,  the  investment 
adviser  or  persons  employed  by  or  associated 
with  the  investment  adviser  are,  subject  to 
the  authority  of  the  board  of  managers, 
responsible  for  overall  management  of 
Registrant's  business  affairs,  simply  state 
that  fact  instead  of  listing  all  services 
provided.): 

(c)  The  identity  and  principal  business 
address  of  any  other  person  who  provides 
significant  administrative  or  business  affairs 
management  services  (e.g.,  an 
"Administrator,"  "Sub-Administrator,"  or 
"Servicing  Agent"),  and  briefly  describe  the 
services  provided; 

Instruction:  Information  need  not  be  given 
about  any  services  described  in  response  to 
Item  7(a). 

(d)  If  Registrant  engages  in  any  of  the 
following  practices,  a  statement  to  that  effect: 

(i)  Paying  brokerage  commissions  to  any 
broker 

(A)  Which  is  an  affiliated  person  of  the 
Registrant  or  the  Insurance  Company,  or 

(B)  Which  is  an  affiliated  person  of  such 
person,  or 

(C)  An  affiliated  person  of  which  is  an 
affiliated  person  of  the  Registrant,  the 
Insurance  Company,  the  Registrant's 
investment  adviser,  or  its  principal 
underwriter;  and 

(ii)  Allocating  brokerage  transactions  in  a 
manner  that  takes  into  account  the  sale  of 
investment  company  securities. 


luO 
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Item  7.  Deductions  and  Expenses 

(a)  BrieHy  .]i  scribe  3II  deducrions  from 
p  irchase  payments,  conlrrfcfowner  accounts, 
ur  assets  of  the  Rettistrant  (e.g..  investment 
ddvisory  fees,  sales  lodds,  administrjtive  and 
transaction  charges,  risk  charges,  and 
premium  taxos).  Sp«'cii'y  she  amount  of  any 
such  deduction  us  a  prrci'iitage  or  dollar 
figure  (e.g..  95^.  of  the  a^t^ragc  daily  net 
assets  or  55  per  exth.jnge).  F.xrept  for  the 
d'!(iuc.!ion  for  prtmium  laves.  ij^ii':ry  the 
pvTson  who  t^T.p'ves  '.kf  amount  deducted, 
briefly  desi  i'l)e  what  is  provu^ud  in 
ronsidertition  for  the  ded.ittion.  ind  explain 
•hi-  extent  to  which  the  dccMction  can  tie 
modified. 

Instrvcticrs:  1.  Idenlifiration  '.f  the  range 
of  currftni  prcmiun;  \a\-r.<  is  ^uiT-.i-'nt. 

2.  If  proceeds  ;ron  pn^''.  .;  5,.ies  !i,ads  will 
not  cover  'he  t  xper  ted  cc:.;s  of  liisf^buting 
iho  contracts.  itJenf;fy  I'.-oni  what  .sGc-rce  the 
shortfall,  if  any.  w'il  be  paid  If  any  shortfall 
is  to  be  mafic  up  from  assefs  from  the 
Insurance  Comj.any  s  ))t>ner.)l  ar::'iiint. 
dis.:lose.  if  applicahii'.  Ihal  any  arooi'.nf.'*  paid 
by  the  Insu'-ante  Company  may  coniist, 
among  other  things,  of  proceeds  derived  from 
:ri,rtaiity  and  exi  •■  r.iry '5  d'-ducted 
fiom  the  acLO'jnt  /.'               ' !  liuei  Jly  or 
indirectly  pavs  dii.U'L.:;':,'r'.  i.-xpursts  under 
iy40  Act  Rule  I2h-1  il7  Cf  R  270.u;>-l).  lisl 
•'•'e  principal  l>pe«  of  :i'tf\irie«  for  whi  :h 

;>■  yments  r.ro  or  wiil  f-:  ma-Je.  ufd  (li  if  the 
plan  has  been  m  effect  lor  a  full  j"i.<ral  year, 
qive  the  total  amount  spent  iii  the  most  recent 
iisca!  year  as  .i  perr.ent.ij''  i  f  n*»  .issets:  or 
(.i)  otherwise  hrief.y  Jcs,  ifss  ih*^  bisis  on 
which  pa> men's  ivi'i  tf  mice  ie.g  . 
percentage  of  net  assy's,  etc.). 

3.  If  the  Rejfistrant  hi.';  bet-n  in  operation 
fur  a  full  P.scal  y^ar.  nrovide  the 
compensation  paid  to  the  .idvisrr  for  the  most 
recent  fisci!  year  as  a  percentagp  01  average 
net  assets.  .\o  f'lither  information  aoout  the 
•linount  of  ihe  deduction  is  required  .n 
rH.^ponse  to  this  Item  if  the  aaviser  is  paid  on 
the  basis  of  a  percentage  of  net  as.^ets  and  if 
'he  Registrant  has  nei!h»-r  changsd 
iiivesfment  advisers  nor  chan^td  the  hasis  on 
which  the  adviser  is  compensated  during  ;he 
most  recrni  fiscal  year  If  the  fee  is  paid  in 
seme  manner  other  than  en  the  basis  of 
average  net  assets,  briefly  describe  the  basis 
of  payment.  If  the  Registrant  has  nol  been  in 
operation  for  a  full  fiscal  year,  state  generally 
what  the  investment  advi.ser's  fee  wiil  be  as  a 
percentage  of  average  n*,-!  assets,  inclurling 
any  breakpoints.  It  is  not  necessary  to 
ir.clude  precise  details  as  to  ho'A'  the  fee  is 
computed  or  paid. 

|b)  State  the  sales  load  as  a  percentage  of 
»;ach  purcha.se  payment,  if  it  is  so  calculated, 
und  as  percentage  of  the  net  amount  invested 
for  each  breakpoint.  For  contracts  with  a 
deferisd  sales  load,  state  the  saics  '.oad  as  a 
percentage  of  the  amount  withdrawn  or 
surrendered.  The  pt»rc»>n!ages  should  be 
shown  in  a  table. 

(c)  Unless  set  forth  in  response  to 
paragraph  jb).  list  any  special  pur.'hase  plans 
n;  mtlhodi  established  pursuant  to  a  rule  or 
hT\  exemptive  order  that  rc!^ccl  scheduled 
variations  in.  or  elininiition  of.  the  sales  load 
(-,'.?..  group  discounts,  waiver  of  .sales  load 
upon  annuitization  cr  attainment  of  a  certain 
age.  waiver  of  a  deferred  sales  lo.id  for  a 


certain  percentage  of  conttact  value  ("free 
corridor"),  investment  of  proceeds  from 
another  policy  exchange  prv'leges, 
employee  benefit  plans,  or  the  It-rms  of  a 
merger,  acquisition  or  exi  hange  offer  made 
pursuant  to  a  plan  of  reorganization);  identify 
each  class  of  individuals  or  transactions  to 
which  such  plans  apply:  state  each  different 
sales  charge  available  as  a  percentage  of  the 
public  offering  pi  ice  and  as  a  percentage  of 
the  net  amount  invested:  and  state  f'om 
whom  additional  information  may  be 
obtained.  Describe  any  other  special 
purchase  plans  or  methods  established 
pursuant  to  a  rule  that  rctlect  other  v.irialions 
in.  or  eli.Tiiniition  of.  the  sales  load  or  in  any 
administrative  charge  or  other  deductions 
from  purchase  payments,  and  generally 
describe  the  basis  "^or  the  variation  or 
eliminution  in  the  sales  load  or  other 
deduction  (i.e..  the  si/e  of  the  purchaser  a 
prior  c>r  existing  relat.  jnship  with  the 
purr.h.i-i'jr.  the  pur.ihnser's  assumption  of 
certa-n  .'diciiiistrattve  functions,  or  other 
charjcttri.--»ics  that  result  in  diiTerentes  in 
costs  or  services). 

(d)  St:<le  the  commissions  paid  to  dealers 
as  a  pen  .-iitagt"  of  pun  base  psynier.'s. 

(e)  lTov:de  a  stjtcmtnt  as  to  the 
Registrant's  expenses.  (If  the  Registrant  has 
liten  In  f^vis'ence  for  a  full  year  simply  set 
forth  ihe  Registrants  total  expenses  for  the 
must  recent  full  fiscal  year  as  a  percentage  of 
average  m-t  assets  unless  the  Registrant 
expects  to  incur  a  material  amount  of 
extranrd.nary  exp'»nse9  in  the  aoxt  year.  I' 
the  Registrant  has  not  been  in  operation  for  a 
full  year,  hst  the  types  of  expenses  for  which 
Rpgistrani  will  be  respons  ble  ) 

(f)  If  Ihe  invfbtment  adviser  is 
compensated  for  its  services  to  the  Registr-mt 
by  som»."one  other  th:sn  the  Registrant, 
identify  the  person  who  provides  the 
compfnsa!!on  and  specify  the  amount. 

(g)  If  organizational  expenses  of  Ihe 
Registrant  are  to  be  paid  out  of  its  assets, 
explain  how  the  expenses  will  be  ,imortized. 
including  the  amount  to  be  amoriiztd  and  the 
period  over  which  Ihe  amortization  will 
occur 

Item  6  General  Description  uf  Variable 
Annuity  Contracts 

(a!  Identify  Ihe  person  or  persons  (e.g..  the 
contractowner.  participant,  a.nnuitant,  or 
beneficiary)  who  have  material  rights, 
inciuaing  voting  rights,  under  the  variable 
annuity  contracts,  and  briefly  describe  the 
nature  of  those  rights.  (! ;  during  the 
accumulation  period.  (2)  durii>>;  the  annuity 
period,  or  [?,]  after  the  death  of  the  annuitant 
or  contractowner. 

Itiklruction:  The  Registrant  need  not  repeat 
rights  that  are  described  elsewhere  in  the 
prospectus.  When  describing  voting  rghts, 
Indioutc  how  Ihe  rights  wili  be  .tilocated. 

(b)  Briefly  desicnbe  any  provisions  for  and 
limita'ii.rson: 

(I)  Allccaticr.  of  purchase  payments  imor.g 
sub- accounts  of  the  Registrant: 

(ii)  Transfer  of  contract  values  between 
sub-ar.co>ints  of  the  Registrint  and 

(iii)  Exchanges  of  variable  annuity 
contracts,  including  interests  or 
participations  therein. 

(c)  Briefly  describe  the  changes  that  can  be 
made  .n  Ihe  variable  annuity  contract  or  the 


ope'-.Tlions  of  the  Registrant  by  the  Regii-trant 
or  Ihe  Insurance  Company,  including: 

(i)  Why  a  change  may  he  made  (e.g.,     . 
changes  in  applicable  law  or  interpretations 
of  law): 

(ii)  Who.  if  anyone,  rr'ist  approve  any 
change  (e.g..  the  contractowner  or  the 
Soru'ities  and  Exchange  Commission):  and 

(iii)  Who,  if  anyone,  must  be  notified  of  any 
change. 

Instruction:  Describe  only  those  changes 
that  would  be  material  to  a  purchaser  of  the 
variable  annuity  contracts,  such  as  a 
reservation  of  the  right  to  dersgistcr  'he 
seppr^tp  account  under  the  1940  Act.  Do  not 
describe  possible  non-material  charges,  such 
as  changing  the  tjme  of  day  at  which 
acciim'ilation  unit  values  are  determined. 

(J)  Descr.be  how  contractowner  inquiries 
should  be  mai\v.  • 

Item  9.  Annuity  Period 

B-irfly  describe  the  annuity  optioi's 
available.  The  discussion  should  include: 

(a)  Mati:ri.4l  factors  that  determine  the  level 
of  annul;;,  benefits: 

(b)  The  annuity  commencement  date  'give 
the  earliest  and  latest  possible  dates): 

(c)  Frequency  and  duration  of  annuity 
pavments.  ar.d  the  effect  of  these  on  the  level 
of  p«v.-nenf: 

(d)  The  effect  of  assumed  investmeii! 
reliim: 

[f]  .\ny  ii:nima.m  amount  necessary  for  an 
annuity  option  and  the  consequences  of  an 
insufficient  amount;  and 

(f)  Rights,  if  anv'  to  change  annuity  options 
or  to  efff*cl  3  transfer  of  investment  base  after 
the  annuity  commencement  date. 

Instnictiana:  1.  Descrbe  the  choices,  if  any 
available  to  a  prospective  annuitant,  and  the 
effect  of  not  specifying  a  choice.  WSere  an 
annuitant  is  given  a  choice  in  assumed 
inveslment  return,  explain  the  effect  of 
choosing  a  higher,  as  opposed  to  a  lower 
assumed  investment  return. 

2.  Detiiiled  diclosure  on  the  method  of 
calculating  annuity  payments  should  be 
placed  in  the  Statement  of  .Additional 
Information.  Item  26. 

Item  10.  Death  Benefit 

Brieijy  describe  any  dsath  benefit 
uvriilable  under  a  variable  annuity  contract 
during  the  accumulation  and  the  annuity 
periods.  Include: 

(a)  When  the  death  benefit  is  calculated 
and  payable  and  the  effect  of  choosing  a 
specific  method  of  payment  on  calculation  of 
thai  death  benefit,  and 

(h)  The  forms  the  benefit  may  take, 
including  the  effect  of  not  choosing  a 
paynciit  option,  and  the  period,  if  any.  during 
which  payments  must  be^m  under  any 
annuii'y  option. 

Item  11.  Purchases  and  Contract  Value  ' 

(a)  Brief.y  describe  the  procedures  for 
purchasing  a  variable  annuity  cont.act. 
Include-  a  concise  explanation  of: 

(i)  The  minimum  initial  and  subsequent 
purchase  payments  required  and  any 
limi  labors  or-  th-j  amount  of  purchase 
payments  that  wili  be  accepted  [If  Lhere  are 
separate  limits  for  each  sub-account,  state 
these  limits. ): 
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(ii)  A  statement  of  when  initial  and 
subsequent  purchase  payments  are  credited: 

(iii)  The  way  in  which  purchase  payments 
are  credited,  including: 

(A)  An  explanation  that  purchase 
payments  are  credited  on  the  basis  of 
accumulation  unit  value.  (B)  how 
accumulation  unit  value  is  determined,  and 
(C)  how  the  number  of  accumulation  units 
credited  to  a  contract  is  determined. 

(b)  Explain  that  investment  performance, 
expenses,  and  deduction  of  certain  charges 
affect  accumulation  unit  value. 

(c)  Identify  the  method  used  to  value  the 
Registrant's  assets  (e.g.,  market  value,  good 
faith  determination,  amortized  cost). 

(d)  Describe  when  calculations  of 
accumulation  unit  value  are  made  and  that 
purchase  payments  are  credited  to  a  contract 
on  the  basis  of  accumulation  unit  value  next 
determined  after  receip*  of  a  purchase 
payment. 

(e)  Identify  each  principal  underwriter 
(other  than  the  Insurance  Company)  of  the 
variable  annuity  contracts  and  state  its 
principal  business  address.  If  the  principal 
underwriter  is  affiliated  with  the  Registrant, 
the  Insurance  Company,  or  any  affiliated 
person  of  the  Registrant  or  the  Insurance 
Company,  identify  how  they  are  affiliated 
(e.g..  the  principal  underwriter  is  controlled 
by  the  Insurance  Company). 

Item  12.  Redemptions 

(a)  Briefly  describe  how  a  contractowner  or 
annuitant  (if  the  variable  annuity  option 
chosen  by  the  annuitant  is  not  based  on  a  life 
contingency)  can  redeem  a  variable  annuity 
contract,  including  how  the  proceeds  are 
calculated  and  when  they  are  payable. 
Unless  described  in  response  to  another  item 
in  the  prospectus,  describe  any  charges  that 
may  be  attendant  upon  redemption. 

(b)  If  the  Registrant  offers  the  variable 
annuity  contracts  in  connection  with  the 
Texas  Optional  Retirement  Program,  describe 
the  restrictions  on  redemption  that  apply. 

Instruction:  Registrants  can  satisfy  this 
Item  by  describing  the  applicable  restrictions 
on  redemption  on  a  supplement  attached  to 
prospectuses  delivered  to  participants  in  the 
Texas  Optional  Retirement  Program. 

(c)  If  a  request  for  redemption  may  not  be 
honored  for  a  certain  period  of  time  after  a 
contractowner's  investment,  describe  briefly. 

(d)  Briefly  describe  any  provision  for  lapse 
or  involuntary  redemptions  under  the 
contract  and  the  reasons  for  it,  such  as  size  of 
the  account  or  infrequency  of  purchase 
payments. 

(e)  Briefly  describe  any  revocation  rights 
(e.g.,  "ten-day  free  look  "  provisions). 

(f)  If  Registrant,  under  normal 
circumstances,  intends  to  redeem  in  kind, 
that  fact  should  be  disclosed. 

Item  13.  Taxes 

(a)  Briefly  describe  the  tax  consequences  to 
investors  of  an  investment  in  the  variable 
annuity  contracts  being  offered. 

Instruction:  This  disclosure  need  not 
include  a  detailed  description  of  applicable 
law.  The  discussion  should  include  the 
taxation  of  annuity  payments,  death 
proceeds,  periodic  and  non-periodic 
withdrawals,  pledges  and  assignments  of  the 
contract  (if  permitted),  and  any  other  method 


by  which  taxable  income  may  be  received  by 
the  investor  under  the  variable  annuity 
contract,  as  well  as  the  tax  benefits  accorded 
annuities  during  the  accumulation  period.  If 
the  tax  consequences  vary  depending  on  the 
use  of  the  variable  annuity  contract  (e.g.,  to 
fund  an  individual  retirement  annuity  or 
corporate  plan),  the  variations  should  be 
briefly  described. 

(b)  Identify  the  types  of  qualified  plans  for 
which  the  variable  annuity  contracts  are 
intended  to  be  used. 

Instructions:  1.  Identify  the  types  of 
persons  who  may  use  the  plans  (e.g.. 
corporations,  self-employed  individuals)  and 
disclose,  if  applicable,  that  the  terms  of  the 
plan  may  limit  the  rights  otherwise  available 
under  the  contracts. 

2.  Do  not  describe  the  Internal  Revenue 
Code  requirements  for  qualification  of  plans 
or  the  non-annuity  tax  consequences  of 
qualification  (e.g.,  the  effect  on  employer 
taxation). 

(c)  Briefly  describe  the  impact,  if  any,  of 
taxation  on  the  determination  of  account  or 
sub-account  values. 

Item  14.  Legal  Proceedings 

Briefly  describe  any  material  pending  legal 
proceedings,  other  than  ordinary  routine 
litigation  incidental  to  the  business,  to  which 
the  Registrant,  any  subsidiary  of  the 
Registrant,  or  Registrant's  investment 
adviser,  principal  underwriter,  or  Insurance 
Company  is  a  party.  Include  the  name  of  the 
court  where  the  case  is  pending,  the  date 
filed,  and  the  principal  parties.  Include 
similar  information  for  any  proceedings 
instituted  by  governmental  authorities. 

Instruction:  Legal  proceedings  are  material 
only  to  the  extent  that  they  are  likely  to  have 
a  material  adverse  effect  upon:  (1)  the  ability 
of  the  investment  adviser  or  principal 
underwriter  to  perform  its  contract  with  the 
Registrant  or  of  the  Insurance  Company  to 
meet  its  obligations  under  the  variable 
annuity  contracts  or  (2)  the  Registrant. 

Item  15.  Table  of  Contents  of  the  Statement  of 
Additional  Information 

List  the  contents  of  the  Statement  of 
Additional  Information. 

Port  B.  Information  Required  'n  a  Statement 
of  Additional  Information 

Item  16.  Cover  Page 

(a)  The  outside  cover  page  must  contain  the 
following  information: 

(i)  The  Registrant's  name; 

(ii)  The  Insurance  Company's  name; 

(iii)  A  statement  or  statements  (A)  that  the 
Statement  of  Additional  Information  is  not  a   • 
prospectus;  (B)  that  the  Statement  of 
Additional  Information  should  be  read  with 
the  prospectus;  and  (C)  how  a  copy  of  the 
prospectus  may  be  obtained; 

(iv)  The  date  of  the  Statement  of 
Additional  Information;  and 

(v)  The  date  of  the  related  prospectus  and 
any  other  identifying  information  that  the 
Registrant  deems  appropriate. 

(b)  The  cover  page  may  include  other 
information,  provided  that  it  does  not,  by  its 
nature,  quantity,  or  manner  of  presentation, 
impede  understanding  or  required 
information. 


Item  17.  Table  of  Contents 

List  the  contents  of  the  Statement  of 
Additional  Information  and,  where  useful. 
provide  cross-references  to  the  prospectus. 

Item  18.  General  Information  and  History 

(a)  If  the  Insurance  Company's  name  was 
changed  during  the  past  five  years,  state  its 
former  name  and  the  approximate  date  on 
which  it  was  changed.  If.  at  the  request  of 
any  state,  sales  of  contracts  offered  by  the 
Registrant  have  been  suspended  at  any  time, 
of  if  sales  of  jcontracts  offered  by  the 
Insurance  Company  have  been  suspehded     .- 
during  the  past  five  years,  briefly  describe  the 
reasons  for  and  results  of  the  suspension. 

(b)  If  10  percent  or  more  of  the  assets  of 
any  sub-account  are  not  attributable  to 
variable  annuity  contracts  or  to  accumulated 
deductions,  or  reserves  (e.g..  initial  capital 
contributed  by  the  Insurance  Company),  stale 
what  percentage  those  assets  are  of  the  total 
assets  of  the  separate  account.  If  the        ^ 
Insurance  Company,  or  any  other  person ' 
controlling  the  assets,  has  any  present     . 
intention  of  removing  the  assets  from  the  sub- 
account, so  state. 

(c)  If  the  Insurance  Company  is  controlled 
by  another  person  that,  in  turn,  is  controlled 
by  another  person,  give  the  name  of  each 
control  person  and  the  nature  of  its  business. 

Item  19.  Investment  Objectives  and  Policies 

(a)  Describe  clearly  the  investment  policies 
of  the  Registrant.  It  is  not  necessary  to  repeat 
information  contained  in  the  prospectus,  but. 
in  augmenting  the  disclosure  about  those 
types  of  investments,  policies,  or  practices 
that  are  briefly  discussed  or  identified  in  the    • 
prospectus.  Registrant  should  refer  to  the 
prospectus  when  necessary  to  clarify  the 
additional  information  called  for  by  this  Item. 

b.  Describe  any  fundamental  policy  of  the 
Registrant  not  described  in  the  prospectus 
with  respect  to  each  of  the  following 
activities: 

(i)  The  issuance  of  senior  securities; 

(ii)  Short  sales,  purchases  on  margin,  and 
the  writing  of  put  and  call  options: 

(iii)  The  borrowing  of  money  (Describe  any 
fundamental  policy  which  limits  Registrant's 
borrowings  of  money  and  state  the  purpose 
for  which  borrowing  may  be  used.); 

(iv)  The  underwriting  of  securities  of  other 
issuers  (Include  any  fundamental  policy 
concerning  the  acquisition  of  restricted 
securities,  i.e..  securities  that  must  be 
registered  under  the  1933  Act  before  they 
may  be  offered  or  sold  to  the  public): 

(v)  The  concentration  of  investments  in  a 
particular  industry  or  group  of  industries; 

(vi)  The  purchase  or  sale  or  real  estate  and 
real  estate  mortgage  loans: 

(vii)  Purchase  or  sale  of  commodities  or 
commodity  contracts  including  futures 
contracts; 

(viii)  The  making  of  loans  (For  purposes  of 
this  Item,  the  term  "loans"  does  not  include 
the  purchase  of  a  portion  of  an  issue  of 
publicly  distributed  bonds,  debentures,  or 
other  securities,  whether  or  not  the  purchase 
was  made  upon  the  original  issuance  of  the 
securities.  However,  the  term  "loan"  includes 
the  loaning  of  cash  or  portfolio  securities  to 
any  person.);  and 
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|i\)  Any  other  policy  which  the  Registrant 
deems  fundamental. 

JnstriK  :!(>ns.- 1.  For  parposes  of  this  Item. 
thi>  term    fundamenldl  policy"  is  defined  as 
any  policy  which  the  Registrant  has  deemed 
to  be  fundtimental  ur  which  may  not  be 
changed  without  the  approval  of  a  majority  of 
thf  votes  available  to  eligible  voters. 

2.  The  Registrant  may  reserve  freedom  of 
dri.on  with  respect  to  any  of  the  foregoing 
activities,  but  shall  express  definitely,  in 
terms  of  a  percentage  of  assets  to  be  devoted 
to  the  particular  activity,  the  maximum  extent 
to  which  the  Registrant  intends  to  engage  in 
it.  For  purposes  of  (vii)  above,  see  the 
Commodity  Exchange  Act  [7  L'.S.C.  1  et  seq-j. 

|c)  Describe  fully  any  significant 
investment  policies  of  the  Registrant  not 
described  in  the  prospectus  which  are  not 
deemed  fundamental  and  which  may  be 
changed  without  the  approval  of  the  majority 
i)f  votes  available  to  eligible  voters  (for 
example,  investing  for  control  of 
management,  investing  in  foreign  securities, 
or  arbitrage  activities). 

Instruction:  Registrant  should  disclose  the 
extent  to  which  it  may  engage  in  the  above 
policies  and  the  risks  inhert^nt  in  them. 

(d)  Explain  any  significant  change  in  the 
Registrant's  portfolio  turnover  rates  over  the 
Inst  two  fiscal  years,  if  the  Registrant 
anticipates  a  significant  change  in  the 
portfolio  turnover  rate  from  that  reported  in 
Item  4(.i)(10)  for  its  most  recent  fiscal  year  so 
state.  In  the  case  of  a  new  registration,  the 
Registrant  should  state  its  policy  tvilh  respect 
to  portfolio  turnover. 

Item  20.  .Management 

(a)  Give  the  following  information  about 
each  member  of  the  board  of  managers  and 
officer  of  the  Registrant,  and  if  Registrant  has 
on  advisory  board,  each  member  of  such 
board.  Also  state  the  nature  of  any  family 
relationship  between  persons  listed. 


^ 


^«me  ara 


lU 


Pcsrtior<»)  r)e« 
•nth  rc^slranl 


12) 


Pnrvcipal 
dumg  past  S 


0) 
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instructions:  1.  The  term  ■officer"  means 
the  president,  vice-president,  secretary 
treasurer,  controller,  and  any  other  officers 
who  perform  policy-making  functions  for  the 
Registrant.  The  term  "family  relationship  ' 
means  any  relationship  by  blood,  marriage, 
or  adoption,  not  more  remote  than  first 
cousin. 

2.  The  pnncipal  business  of  any 
corporation  or  other  organization  listed  under 
column  (3)  should  be  stated  unless  implicit  in 
its  name. 

X  If  the  Registrant  has  an  executive  or 
investment  advisory  committee,  identify  the 
members  and  state  the  duties  and  functions 
of  the  committee. 


4.  Identify  by  asterisk  the  members  of  the 
board  of  managers  who  are  interested 
persons  as  definea  in  Section  2Ja)(19)  of  the 
1940  Art  [15  U.S.C.  80a-2|a){19)|  and  the  rulen 
thereunder. 

(h)  For  each  individual  listed  in  column  (1) 
of  the  table  required  by  paragraph  (a)  of  this 
Item,  describe  any  positions  held  with 
affiliated  persons  or  principal  underwriters  of 
the  Registrant. 

(c)  Give  the  following  information  about 
each  person  specified  below  who  received 
from  the  Registrant  or  its  subsidiaries  during 
the  Registrant's  last  fiscal  year  aggregate 


remuneration  in  excess  of  $60,000  for  services 
in  all  capacities: 

(i)  Each  member  of  ihe  board  of  managers, 
each  of  the  three  highest  paid  officers,  and 
each  advisory  board  member  of  the 
Registrant; 

(ii)  E.ich  affiliated  person  of  the  Registrant 
not  included  in  subparagraph  |i)  except 
investment  advisers: 

(iii)  Each  affiliated  person  of  an  affiliate  or 
principal  underwriter  of  the  Registrant:  and 

(iv)  All  members  of  the  board  of  managers, 
officer,  and  members  of  the  advisory  board  of 
the  Registrant  as  a  group  without  naming 
them. 


Name  ol  parson 
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Instructions:  1.  This  Item  applies  to  any 
person  who  was  a  member  of  the  board  of 
managers,  officer,  or  member  of  the  advisory 
board  of  Ihe  Registrant  at  any  time  during  the 
last  fiscal  year.  Give  information  on  an 
accrual  basis  if  practicable. 

2.  If  the  Registrant  has  not  completed  its 
first  full  fiscal  year  since  its  organiz.Ttion. 
give  information  for  the  current  fiscal  year, 
estimating  future  payments  that  would  be 
made  pursuant  to  an  existing  agreement  or 
understanding. 

3.  Columns  (4)  and  (5)  should  be  answered 
only  for  those  persons  named  in  response  to 
paragraph  (a)  of  this  Item  and  should  include 
all  pension  or  retirement  benefits  proposed  to 
be  paid  under  any  existing  plan  in  the  event 
of  retirement  al  normal  retirement  date, 
directly  or  indirectly,  by  the  Registrant  or  any 
uf  its  subsidiaries  to  each  such  person. 

4.  Column  (4)  need  not  be  answeied  with 
respect  to  pavments  computed  on  an 
actuarial  basis  pursuant  to  any  plan  which 
provides  for  fixed  benell's  in  the  event  of 
retirement  at  a  specified  age  or  after  a 
specified  number  of  years  of  service. 

5.  The  information  called  for  by  column  (5) 
may  be  given  in  a  table  showing  the  annual 
benefits  payable  upon  retirrment  to  persons 
in  specified  salary  classifications. 

6.  In  the  case  of  any  plan  folher  than  those 
specified  in  instruction  3)  where  the  amount 
set  aside  each  year  depends  upon  the  amount 
of  earnings  of  the  issuer  or  its  subsidiaries  for 
such  year  or  a  prior  year,  or  where  it  is 
otherwise  impracticable  to  state  the 
estimated  annual  benefits  upon  retirement, 
instead  of  the  information  called  for  by 
column  (5),  give  the  lotal  amount  set  aside  ur 
accrued  to  date,  unless  it  is  impracticable  to 
do  so.  in  which  case  state  the  method  of 
computing  such  benefits. 

Item  21.  Investment  Advisory  and  Other 
Services 

(ii]  Give  the  following  information  ;ibout 
each  investment  <idviser: 

(i)  The  names  of  all  controlling  persons  of 
the  investment  adviser  and  the  basis  of  such 
conirnl-  and  if  significant,  the  bii.siness 


history  of  any  organization  that  controls  the 
adviser 

(ii)  The  name  of  any  affiliated  person  of  the 
Ri:gislrant  or  the  Insurance  Company  who  is 
also  an  affiliated  person  of  the  investment 
adviser  and  a  list  of  all  capacities  in  which 
the  person  named  is  affiliated  with  the 
Rp.listrant  or  the  Insurance  Company  and 
with  the  investment  adviser,  and 

Instruction:  If  an  affiliated  person  of  the 
Registrnnt  or  the  Insurance  Company  either 
alone  or  together  with  others  is  a  controlling 
person  of  the  investment  adviser.  Registrant 
must  disclose  such  fact  but  need  not  supply 
the  specific  amount  or  percentage  of  the 
outstanding  voting  securities  of  the 
investment  adviser  which  is  owned  by  the 
controlling  person. 

(iii)  The  method  of  computing  the  advisory 
fee  payable  by  the  Registrant  including: 

(A)  The  total  dollar  amounts  paid  to  the 
adviser  by  the  Registrant  or  its  Insurance 
Company  under  the  investment  advisory 
contract  for  the  last  three  fiscal  years: 

(B)  If  applicable,  any  credits  which  reduced 
the  advisory  fee  for  any  of  the  last  three 
fiscal  years:  and  ^j 

(C)  Any  expense  limitation  provisioi. 
Instructions:  1.  If  the  advisory  fee  payable 

by  the  Registrant  or  its  Insurance  Company 
varies  depending  on  the  Registrant's 
investment  performance  in  relation  to  some 
standard,  set  forth  the  standard  along  with  a 
fee  schedule  in  tabular  fonn.  Registrant  may 
include  examples  showing  the  fees  the 
adviser  would  earn  at  various  levels  of 
performance,  but  such  examples  must  include 
calriihitions  showing  the  maximum  and 
minimum  fee  percentages  that  could  be 
e.imed  under  the  contract. 

2.  S'ate  each  type  of  credit  or  offset 
separately. 

3.  Describe  only  the  most  restrictive 
expense  limitation  provision. 

4.  If  Registrant  is  organized  as  a  "series" 
account  the  response  to  paragraph  (•i)liii)  of 
this  Item  should  describe  the  methods  of 
allocation  and  payment  of  advisory  fees  for 
each  cla«s  or  series. 


(I))  Ucscribt 
on  bohaif  of  ll 
supplied  or  pt 
hy  the  iiupsir 
Ihe  invoslmi-n 

(c)  Describe 
the  Ri'-istranI 
other  than  thf 
Insurance  Coi 
identify  such 

(d)  Give  a  s 
provision  of  n 
the  Registrani 
purchaser  of  1 
the  contract  i: 
other  item  of 
^h^  contract  a 
whom,  for  the 
under  any  m<i 
contract  are  f 
contractowne 
or  Insurance  i 
service  provli 
reasons  for  th 

Instructicn. 
"managomen 
.igreeinent  wl 
kc'pp.  prspart 
records,  or  ui 
may  be  req.iii 
slate  law.  or 
wiih  respect ! 
Rpgistrani.  bi 
(i)  Any  ronir; 
to  the  Re^^istr 
custodian  or 
and  redc'ni,ili 
Registrant,  oi 
outside  legal 
fide  contract! 
entered  into  i 
business. 

?..  Informal 
service  of  ma 
of  the  Rcgisir 

3.  In  summ 
service  contr 
person  f'iovii 
iiKiirec!  rel.il 
and  the  Regis 
Insurance  Cc 
underwriter: 
provided;  am 
paid  for  the  1 

(e)  If  any  p 
member  of  th 
member  of  ai 
ll'C  Registrar 
an  investmer 
pai.T.uraph  (a 
under.'itand'r 

roH"l'*rly  fu" 
tu  thf  invesM 
about  the  dc: 
investing  in, 
or  other  prop 
detennino  w! 
s'-.  '^Id  be  pu 
Rf'^istiant,  a 
rnmuner.'.tioi 
(i)  'Vhe  nar 
(li)  A  dcsu 
arrangpni^nt 
given,  and 

(iii)  Any  rt 
example,  pa; 
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(b)  Describe  all  services^  performed  for  or 
on  bohalf  of  the  RegislrHnl.  which  are 
.supplied  or  puid  for  wholly  or  SMbstantially 
by  the  iiupslmeni  adviser  in  connection  with 
the  investment  advisorj  ctintract. 

(c)  Describe  ali  fees,  expenses,  and  costs  of 
the  Ri!i;istrant  that  are  to  be  paid  by  persons 
other  than  the  investment  adviser,  the 
Insurance  Company  or  tht  Reg-strjnl,  and 
identify  such  persons. 

(d)  Give  a  summary  of  any  contract  for  the 
provision  of  manasemeiil-related  services  lo 
the  Registriint.  which  may  be  of  interest  lo  a 
purchaser  of  ReRistrani's  securities,  unless 
the  contract  is  described  m  response  to  some 
other  item  of  this  form.  Show  the  parties  to 
the  contract  and  the  total  dollars  paid  and  by 
whom,  for  the  past  three  Jears.  If  the  services 
under  an',  inar.aRemenl-relafed  service 
contract  are  p.iid  for  by  a  deduction  from 
contractowner  accounts  and  if  the  Registrant 
or  Insurance  Company  has  changed  the 
service  provider  in  th"  pafif  year,  state  the 
reasons  for  the  change. 

Instruct icns:  1.  A  contract  for 
"management-related  seriices"  includes  any 
agreement  whereby  another  person  agrees  to 
keep,  prepare,  or  file  such  accounts,  books, 
records,  or  other  docunieots  as  the  Registrant 
may  he  required  to  keep  under  federal  or 
slate  law.  or  to  provide  any  similar  services 
wiih  respect  to  the  daily  operations  of  the 
Registrant,  but  does  noi  isc.lude  the  following: 
(i)  Any  n)nlracl  to  proviite  investment  advice 
to  the  Rejiistrant:  (ii)  any  pgreement  to  act  as 
custodian  or  agent  lo  aJriinister  purchases 
and  redi;ni,ilions  under  the  contracts  for  the 
Registrant,  or  (iii)  bona  fide  contracts  for 
outside  legal  or  auditing  serxices,  or  bona 
fide  contracts  for  personal  employment 
entered  into  in  the  ordinary  course  of 
business. 

?..  Information  need  noli  be  given  about  the 
service  of  mailing  proxies  or  periodic  reports 
of  the  Registrant.  I 

3.  In  summarizing  a  matiagement-related 
service  contract,  include  Ihe  name  of  the 
person  pioviding  the  service:  ar.y  direct  or 
iiuiirec!  relationships  betUeen  such  person 
and  the  Registrant,  its  investment  adviser,  its 
I'.iMirance  Company,  or  itfe  principal 
underwriter:  the  nature  of  the  services 
provided:  and  (he  basis  ul  the  compensation 
paid  for  the  bst  three  fisia!  years. 

(e)  If  any  person  (otherjthan  a  bona  fide 
member  of  the  board  of  lianagers,  officer, 
member  of  an  adv  isory  b  lard,  or  employee  of 
the  Registrant,  as  such,  or  a  person  named  as 


an  investment  adviser  m 


response  to 


pat.i;4raph  (a)  above;,  pajsiiant  to  any 
understand'ng.  whether  Inrma!  or  informal, 
roKularly  furnishes  ndvir  >  to  the  RejJi'ilrbPt  or 
to  the  iiives'nienl  advisci  of  the  RegistranI 
about  the  desirability  of  (he  Registrant's 
investing  in,  pu.'chasir.g.  ^r  selling  securities 
or  other  property,  or  is  eaipowereu  lo 
deter.nin''  what  sec.!.- iti.'^  or  o'ber  properly 
sir.  'lid  be  purch.ised  or  .s^jld  by  the 
Rfaisii ant.  and  receives  direct  or  indiiect 
rnmuner.-.tion.  give  the  following  information: 

(i)  The  name  of  such  person; 

(li)  A  des  ".ripMor  of  ihi  nature  of  the 
arran.is'enn'U,  ana  ihe  i:df  it-e  oi  information 
given,  and 

(iii)  Any  re..iui!eraiioiikincluding,  'or 
example,  participation,  c  iiectly  or  indirectly. 


in  commissions  or  other  compensation  paid 
in  conneciion  with  transactions  in 
Registrant's  poitfolio  securities)  paid  for  such 
advice  or  information,  and  a  statement  of 
how  and  by  whom  such  remuneration  was 
paid  for  Ihe  last  three  fiscal  years. 

Instruction:  Do  not  describe  any  of  the 
following:  (i)  Persons  whose  advice  was 
given  solely  through  uniform  publications 
distributed  to  subscribers;  (ii)  persons  who 
gave  only  statistical  and  other  factual 
information,  advice  regarding  economic 
factors  and  trends,  or  advice  as  to  occasional 
transactions  in  specific  securities,  but 
without  generally  furnishing  advice  or 
making  recommendations  regarding  Ihe 
purchase  or  sale  of  securities  by  the 
Registrant;  (iii)  a  company  which  is  excluded 
from  the  definition  of  "investment  adviser"  of 
an  irveslmonf  company  by  reason  of  Section 
2(H)(20)(iii)  of  the  1940  Act  (I.t  U.S.C.  80a- 
2(u)(20)(iiill;  (iv)  any  person  the  character 
and  amount  of  whose  compensation  for  such 
service  must  be  approved  by  a  court;  or  (v) 
such  other  persons  as  the  Commission  has  by 
rule  or  order  determined  not  to  be  an 
"investment  adviser"  of  an  investment 
company. 

(f)  Furnish  a  summary  of  the  significant 
aspects  of  any  plan  under  which  the 
Registrant  incurs  expenses  related  to  the 
dislributicn  of  its  shares,  and  of  any 
agreements  related  to  implementation  of  the 
plan 

The  summary  should  include,  among  other 
information,  the  following: 

(i)  The  manner  in  which  amounts  paid  by 
the  Registrant  under  the  plan  during  the  last 
fiscal  year  were  spent  on: 

(A)  .\dvertising, 

(B)  Printing  and  mailing  of  prospectuses  to 
other  than  current  shareholders, 

(C)  I'ompensiition  lo  underwriters. 
ID)  Compensation  to  dealers. 

[E]  Compensation  to  sales  personnel,  and 

(F)  Other  (specify); 

(ii)  Wi:ether  any  of  the  following  persons 
had  a  d'rect  or  iiidirect  financial  interest  in 
the  operation  of  the  plan  or  related 
agiecmenis: 

(A)  Any  interested  person  of  the  Registrant; 
or 

(B)  Any  director  of  the  Registrant  who  is 
not  an  interested  person  of  the  Registrant; 
und 

(iii)  The  benefits,  if  any,  to  the  Registrant 
resulting  from  the  plan. 

In;  .ruction:  In  responding  to  this  Item, 
Re^iiiirants  should  take  note  of  the 
recpiirements  of  Rale  12b-l  under  Die  1940 
Act  (17CFS270.12b-i). 

(s)  Give  the  name  and  principal  business 
aiid'ess  of  the  Registriir.i's  custodian  and 
indepe.idcnt  public  accountant  and  provide  a 
general -descrii-iion  of  the  services  Ihey 
pfi-fo:  n. 

(h)  If  the  portfolio  securities  of  the 
Rtgisti  jnl  are  held  by  a  person  other  'han  the 
Irsurancs  Company,  a  commercial  bank, 
trust  company,  or  deposiiory  registered  with 
the  Co.:im!3sion  a3  custoui;in.  stale  the 
nature  of  'he  business  of  each  such  person. 

(i)  if  .-in  affiliated  person  of  the  Registrant 
or  an  affiliated  person  of  such  an  affiliated 
person  arts  as  admmistialive  or  servicing 
agent  for  the  Registrant,  describe  the  services 


performed  by  puch  person  and  the  basi ;  for 
leniuneralion.  State,  for  Ihe  past  three  years, 
(lie  total  dollars  paid  for  the  services,  and  by 
w  hom. 

Instruction:  Information  already  provided 
in  response  to  prior  items  need  not  be 
repeated. 

Item  22.  Brokerage  Allocation 

(a)  Describe  how  transactions  in  portfolio 
securities  are  effected  including  a  general 
statement  about  brokerage  commissions  and 
mark-ups  on  principal  transactions  and  the 
aggregate  amount  of  any  brokerage 
commissions  paid  by  the  Registrant  during 
the  three  most  recent  fiscal  years.  Explain 
any  material  increase  in  brokerage 
commissions  paid  by  the  Registrant  during 
the  most  recent  fiscal  year  as  compared  to 
the  two  prior  fiscal  years. 

(b)(i)  State  the  total  dollar  amount,  if  any, 
of  brokerage  comissions  paid  by  the 
Registrant  during  the  three  most  recent  fiscal 
years  lo  any  broker  which:  (A)  Is  an  affiliated 
person  of  the  Registant:  (B)  is  an  affiliated 
person  of  an  affiliated  person  of  the 
Registrant;  or  (C)  has  an  affiliated  person  that 
is  an  affiliated  person  of  the  Registrant,  its 
Insurance  Company,  investment  adviser,  or 
principal  underwriter,  and  the  identity  of 
each  such  broker  and  the  relationships  that     • 
cause  the  broker  to  the  identified  in  this  Item. 

(li)  State  for  each  broker  identified  in 
response  to  paragraph  (b)(i)  of  this  Item: 

(A)  The  percentage  of  Registrant's 
«;;gTegate  brokerage  commissions  paid  to 

eat  h  broker  during  Ihe  most  recent  fiscal  year 
and 

(B)  The  percentage  of  Registrant's 
agerogale  dollar  amount  of  transactions 
involving  the  payment  of  commissions 
effected  through  the  broker  during  the  most 
recent  fiscal  year. 

(iii)  Where  there  is  a  material  diff^-rence 
between  the  percentage  of  brokerage 
commissions  paid  to.  and  the  percentage  of 
transactior.'  effected  through,  any  broker 
identified  in  rosporse  to  paragraph  (b)(i)  of 
thi*;  Item,  SJ'a'.e  the  reasons  for  such 
difference. 

[(.)  Describe  hew  brol:ers  will  be  selected 
to  effect  s.-rurities  transactions  for  Registrant 
and  how  evaluations  wi!!  be  made  of  the 
over.iil  reasonableness  of  brokerage 
commissions  paid,  including  the  factors 
c,a'\^\dus'\. 

Instructir.mt:  1.  If  the  receipt  or  products  or 
services  other  than  brokerage  or  research 
services  is  a  factor  in  the  selection  of  brokers, 
specify  such  prf^ducls  and  sei-vices. 

2.  If  the  receipt  of  research  services  is  a 
factor  in  selec.ting  brokers,  identify  thd  nature 
of  such  rEsearch  services. 

3.  State  whether  persons  acting  on  behalf 
of  Registrant  are  authorized  to  pay  a  broker  a 
commission  ir.  excss  of  that  which  another 
lir.'ikor  might  h&ve  charged  for  the  same 
transaction,  because  of  the  value  of  (a) 
brokrrrige  or  (b)  research  services  provided 
by  the  broker. 

4.  If  applicable,  explain  that  research 
s;;rvice3  furnished  by  brokers  through  whom 
Rrs/istrai't  e'"focts  securities  transactions  may 
be  used  by  Rijgiatrant's  investment  adviser  in 
servicing  ail  uf  its  accounts  and  that  not  all 
such  services  may  be  used  by  the  investment 
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adviser  in  connection  with  the  Registrant;  or. 
if  other  policies  or  practices  are  applicable  to 
Rrgistrant  with  respect  to  the  allocation  of 
research  services  provided  by  brokers  such 
policies  and  practices  should  be  explained. 

(d)  If.  during  the  last  fiscal  year.  Registrant, 
its  Insurance  Company,  or  its  investment 
adviser,  pursuant  to  an  agreement  or 
understanding  with  a  broker  or  otherwise 
through  an  internal  allocation  procedure, 
directed  Registrant's  brokerage  transactions 
to  a  broker  because  of  research  serxiccs 
provided,  state  the  amount  of  such 
transactions  and  related  commissions. 

(e)  If  the  Registrant  has  acquired  during  its 
most  recent  fiscal  year  of  during  the  period  of 
time  since  organization,  whichever  is  shorter. 
Sfccurities  of  its  regular  brokers  or  dealers  as 
d(  f.ned  in  rule  lOb-1  under  the  19»0  .Act  (17 
CFR  270.10b-l).  or  their  parents,  identify 
ihcbc  brokers  or  dealers  and  stale  the  value 
of  the  Registrant's  aggregate  holdings  of  the 
securities  of  each  subject  issuer  as  of  the 
close  of  the  Registrant's  most  recent  fiscal 
year. 

Instrjction:  The  Registrant  need  only 
disclose  information  with  respect  to  an  issuer 
th.it  derived  more  than  \5"i  of  its  gross 
revenue  from  the  business  of  a  broker,  a 
dealer,  an  underwriter,  or  an  investment 
adviser  during  its  most  recent  f;scal  year.  If 
the  Registrant  has  issued  more  than  one  class 
o.-  series  of  stock,  the  requested  information 
must  be  disclosed  for  the  class  or  series  that 
has  securities  that  are  being  registered. 

Item  23.  Purchase  and  Pricing  of  Securities 
Being  Offered 

(d)  Describe  the  manner  in  which 
Registrant's  securities  are  offered  to  the 
public.  Include  a  description  of  any  special 
purchase  plans  and  any  exchange  privileges 
not  described  in  the  prospectus. 

Instruction:  Address  exchange  privileges 
between  sub-accounts,  between  the 
Rp^'strant  and  other  separate  accounts,  and 
between  the  Registrant  and  contracts  offered 
through  the  Insurance  Company's  general 
account. 

|b)  Describe  the  method  that  will  be  used 
to  determine  the  sales  load  on  the  variable 
annuity  contracts  offered  by  the  Registrant. 

Instruction:  Explain  fully  any  difference  in 
the  price  at  which  variable  annuity  contracts 
are  offered  to  members  of  the  public,  as 
individuals  and  as  groups,  and  the  prices  at 
which  the  contracts  are  offered  for  any  class 
of  transactions  or  to  any  class  of  individuals, 
including  officers,  directors,  members  of  the 
board  of  managers,  or  employees  of  the 
Registrant,  the  Insurance  Company,  its 
adviser,  or  underwriter. 

|c)  Describe  the  method  used  to  value  the 
Registrants  assets  if  not  described  in  the 
prospectus. 

Instructions:  1.  Describe  the  valuation 
procedure  used  to  determine  accumulation 
unit  value. 

2.  If  Registrant  uses  either  penny-rounding 
pricing  or  amortized  cost  valuation,  pursuant 
to  either  an  order  of  exemption  from  the 
Commission  or  Rule  2a-7  under  the  1940  Act 
(17  CFR  270.2a-7).  describe  the  nature,  extent 
and  effect  of  any  conditions  under  the 
exemption. 


(d)  Describe  the  way  in  which  purchase 
payments  are  credited  to  the  contract  to  the 
extent  not  described  in  the  prospectus. 

(e)  If  the  Registrant  has  received  an  order 
of  exemption  from  Section  18(0  of  the  1940 
Act  (15  U.S.C.  80a-18(f))  from  the 
Commission  or  has  filed  a  notice  of  election 
pursuant  to  Rule  18f-l  under  the  Act  (17  CFR 
2"0.ief-l)  which  has  not  been  withdrawn, 
fully  describe  the  nature,  extent,  and  effect  of 
the  exemptive  relief  in  the  Statement  of 
Additional  Information  if  the  information  is 
not  in  the  prospectus. 

Item  24.  Underwriters 

(a)  If  the  Insurance  Company  or  an  affiliate 
of  the  Insurance  Company  is  the  principal 
underwriter  of  the  variable  annuity  contracts, 
so  slate. 

(b)  State  whether  the  offering  is 
continuous. 

[cj  State  the  ai^gregatc  dollar  amount  of 
underwriting  commissions  paid  to.  and  the 
amount  retained  by.  the  principal  underwriter 
for  each  of  the  last  three  fisc.il  years. 

(d)  If  during  the  Registrant's  last  fiscal  year 
any  payments  were  made  by  the  Registrant 
to  an  underwriter  of  or  dealer  in  the  variable 
annuity  contracts  unaffiliated  with  the 
Registrant  or  Insur^tnce  Company  other  than: 
(i)  Payments  made  through  deduction  from 
the  purchase  payments  at  the  time  of  sale  of 
the  \  ariable  annuity  contracts  or  from 
contract  values  upon  redemption,  (ii) 
payments  representing  the  purchase  price  of 
portfolio  securities  acquired  by  the 
Registrant,  (iii)  commissions  on  any  purchase 
or  sale  of  portfolio  securities  by  the 
Registrant,  or  (iv)  payments  for  investment 
advisory  services  pursuant  to  an  investment 
advisory  contract,  give  the  following 
information; 

(A)  The  name  ar.d  address  of  the 
underwriter  or  dealer 

(B)  The  circumstances  surrounding  the 
payments: 

(C)  The  amount  paid:  and 

(D)  How  the  amount  of  the  payment  was 
determined  and  the  consideration  received 
for  it. 

Instructions:  1.  Information  need  not  be 
given  about  the  service  of  mailing  proxies  or 
periodic  reports  of  the  Registrant. 

2.  Information  need  not  be  given  about  any 
service  for  which  total  payments  of  less  than 
So.OOO  were  made  during  each  of  the  last 
three  fiscal  years. 

3.  Information  need  not  be  given  about 
payments  made  under  any  contract  to 
provide  investment  advice  or  to  act  as 
custodian  or  administrative  or  servicing 
agent. 

4.  If  the  payments  were  made  under  an 
arrangement  or  policy  applicable  to  dealers 
generally,  simply  describe  the  arrangement  or 
policy. 

Item  25.  Calculation  of  Yield  Quotations  of 
Money  Market  Sub-Accounts 

Describe  the  method  used  to  compute  each 
yield  quotation  provided  in  the  prospectus 
pursuant  to  Item  4(c). 

Instructions:  1.  For  purposes  of  the  yield 
computation,  the  determination  of  net  change 
in  account  value  must  reflect  all  deductions 
that  are  charged  to  all  contract-owner 
accounts  in  proportion  to  the  length  of  the 


base  period  and  the  sub-account's  average 
account  size. 

2.  Deductions  from  purchase  payments  and 
sales  loads  assessed  at  the  time  of 
redemption  or  annuitization  should  not  be 
reP.ected  in  the  computation  of  current  yield. 

3.  Realized  gains  and  losses  from  the  sale 
of  securities  and  unrealized  appreciation  and 
depreciation  are  to  be  excluded  from  the 
rulculation  of  yield. 

4.  When  calculating  the  yield  quotation 
required  in  Item  4ic).  Registrants  that  choose 
to  mnke  such  an  election  on  an  annual  basis 
may  use  a  median  account  size  in  place  of  an 
average  account  size  in  determining  the  base 
period  return.  , 

Item  26.  Annuity  Payments 

Describe  the  method  for  determining;  the 
amount  of  annuity  payments  if  not  desciibed 
in  the  prospectus.  In  addition,  describe  how 
any  change  in  the  amount  of  a  p.iyment  after 
the  first  payment  is  determined. 

Item  27.  Financial  Statements 

(a)  Provide  financial  statements  of  the 
Regititrant. 

Instructions:  1.  The  financial  statements 
and  schedules  required  by  Regulation  S-X  (17 
CFR  Part  210)  shall  be  provided  in  a  separate 
section  of  this  Part  B. 

2.  Notwithstanding  Instruction  1  above,  the 
following  statements  and  schedules  required 
by  Regulation  S-X  may  be  omitted  from  Part 
B  and  instead  included  in  Part  C  of  (he 
Registration  Statement; 

(i)  The  statements  of  any  subsidiary  which 
is  not  a  majority-owned  subsidiary  and 

(ii)  The  following  schedules  in  support  of 
the  most  recent  balance  sheet  (a)  columns  C 
and  D  of  Schedule  III  (17  CFR  210.12-0;i);  and 
(b)  Schedule  VI  (17  CFR  210.12-01). 

3.  In  addition  to  the  requirements  of  Rule  3- 
18  of  Regulation  S-X  (17  CFR  210.3-18),  any 
separate  account  registered  under  the  1940 
Act  which  has  not  previously  had  an 
effective  Registration  Statement  under  the 
1933  Act  shall  include  in  its  initial 
Registration  Statement  under  the  1933  Act 
such  additional  financial  statements  and 
condensed  financial  information  (which  n<;ed 
not  be  audited)  as  is  necessary  to  make  the 
financial  statements  and  condensed  financial 
information  included  in  the  Registration 
Statement  as  of  a  date  within  90  days  prior  to 
the  date  of  filing. 

4.  Every  annual  report  to  contraclowncrs 
required  by  section  30(d)  of  the  1940  Act  and 
Rule  30d-l  under  it  (17  CFR  270.30d-l)  shall 
contain  the  following  information: 

(i)  The  audited  financial  statements 
required  by  Regulation  S-X.  as  modified  by 
Instruction  2.  for  the  periods  specified  by 
Regulation  S-X; 

(ii)  The  condensed  financial  information 
required  by  Item  4(a)  of  this  Form,  for  the  five 
most  recent  fiscal  years,  with  at  least  the 
most  recent  year  audited:  and 

(iii)  Unless  shown  elsewhere  in  the  report 
as  part  of  the  financial  statements  required 
by;  (i)  Above,  the  aggregate  remuneration 
paid  by  the  separate  account  during  the 
period  covered  by  the  report  (A)  to  all 
members  of  the  board  of  managers  and  to  all 
members  of  any  advisory  board  for  regular 
compensation:  (B)  to  each  member  of  the 


board  of  nuna 
auvisory  boar( 
tc  all  officers: 
whom  anj  offi 
managers  of  \h 


•separate  acco 
6.  See  (jene 
ir.iiirpora!ion 
(b)  Provide 
Insurance  Cor 
Ins'rurtiiws 
and  schfdules 
rf-quircd  by  Ri 
in  H  sen;: rate  i 
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Co.tipany  vv  oi 
firrinciul  .•^latt 
gnn^rally  acct 
e.xcfipt  for  usi: 
or  other  rc-;;ist 
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may  be  prepa 
statutory  requ 

2.  Noiv.'iths 
statements  an 
Regulation  S- 
hMiaiu  e  sheet 
R'-'ijiilati'-'n  S- 
n  j'es  thereto. 
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beard  of  nianagrrs  and  lu  euch  niumbcr  of  an 
auvisory  board  for  specuil  oomponsnrion;  (C) 
tc  dll  iiffif.firs:  and  (Dl  to  eath  person  of 
whom  any  officer  or  membar  of  the  board  of 
managers  of  the  sepjrit'e  aqnouni  is  an 
affiliiit-'d  person.  I 

5.  Kveiy  report  reijuired  m  section  30(d)  of 
the  1940  Act  and  Ru'.e  30ii-l  under  it  (17  CFR 
2~0.'!viil-l).  excejn  the  annuiil  report  to 
conlr.iclduner.s.  sholl  contain  the  following 
irif.>rmation  |wh:ch  need  nojl  be  acdited): 

(i)  Tiie  financial  stJ'.'ernertts  required  by 
Regulation  S-X.  as  modified  by  Instruction  2 
above,  for  the  period  comniencinR  either  with 
(A)  the  beginning  of  the  separate  accounts 
fi.sral  year  (or  date  of  orgariization.  if  newly 
oi>;ani/ed)  or  (B)  a  date  iiotilaler  than  the 
da'.e  after  the  close  .if  period  included  in  the 
l.ist  leport  conforming  withjthe  require.Tients 
of  Rule  30J-i  ard  the  taost  tecent  preceding 
fiscal  year; 

(ill  'i'hi:  condensed  fin  mdial  information 
required  by  Item  4(h)  of  thii  Form,  for  the 
period  of  the  report  a)>  specified  by  (i)  above, 
r.iid  the  most  recent  preceding  fiscal  year 
apd 

liiij  i-'iiti  vs  shown  elsewhere  in  the  report 
as  p.iil  of  the  financial  statements  ipquired 
by  (i|  abcve,  the  a,Hgregate  femvineratjun  paid 
by  the  separy'e  account  dating  the  period 
covered  by  the  report  (A)  10  all  members  of 
the  board  of  managers  and  to  all  members  of 
Hpy  advisory  board  for  regiilar  compensation; 
(;3)  to  each  ir.enibei  of  the  board  of  managers 
,iii(!  to  each  member  of  an  idvisorv-  board  for 
.special  compensatinn:  (C)  tb  all  officers;  and 
|l"))  to  each  person  of  whonj  any  officer  or 
n.^';Tlb^r  of  the  board  of  manaj^ers  of  the 
■separate  account  is  an  affiliated  person. 

6.  See  General  InstructioB  F  regarding 
ir.i  iirpor.i;ion  by  refercnceJ 

(b)  Provide  financial  statements  of  the 
L'.suranre  Company. 

/ns'TLclions:  1.  The  finanjr.ial  stateifients 
and  schedule?  of  the  Insurance  Cotnpnny 
required  bv  Regulation  S-X  shall  be  provided 
in  H  seni:r3te  section  foliowfing  the  response 
to  paragraph  (a)  of  this  Itcn.  If  the  ln.suranc8 
Co.'iipany  would  not  hsve  tn  pn  pare 
finrtnciul  .-tatomcnts  in  ace  )rdance  with 
generally  accepted  accomiling  principles 
p.xcept  for  use  in  this  registration  slatenenl 
or  other  registration  si;terrents  filed  on 
Forms  N-3  or  N-4  its  finarcial  statements 
may  be  prepared  in  accord  mce  with 
statutory  requirements. 

2.  Nonvithstanding  histniction  T  above,  idl 
statemen's  and  schedules  lequired  by 
Regulation  5-X,  except  for  the  consolidated 
baiaiu.e  sheets  (it  scribed  in  Rule  3-€*1  of 
Rpgulatl'jn  S-X  (17  CFR  21' 1.3-01)  hnd  i^-.y 

r  lief*  thereto,  may  be  ;.n;ii  ed  from  Part  B  of 
the  Rcgi3tr.iti.iri  Statement  and  induded  in 
Part  C  of  su::\i  Reeistr?ilion  Statement. 

3.  NoUv.'.hstandinR  Rule  J-12  of  Regulation 
S-X  (17  CFK  210.3-12),  ;he  financial 
sialeii.enis  cl  the  Insuranr  ;  Company  need 
not  be  more  current  than  r\ ;  of  'ht;  end  of  the 
most  recent  fiscal  year  of  t  le  Inpurance 
Company  unless: 

(i)  The  Insurance  Compa  iiy's  financial 
s'.iitements  have  never  bee  i  incl.:ded  in  an 
effective  registration  stateincnt  under  the 
Scncrities  Act  of  1933  of  a  separate  account 
which  offers  variable  annii  ity  contracts  or 
funds  varinble  lif^;  ineuran  :e  contracts;  or 


(ii)  The  bal.ince  sheet  of  (he  Insurance 
Company  at  the  end  of  either  of  the  two  most 
rei:ent  fiscal  years  included  in  response  to 
this  Item  shows  a  combined  capital  and 
surplus,  if  a  stock  company,  of  an  unassigned 
surplus,  if  a  mutual  company,  or  less  than 
Sl.fXAi.fXVi;  or 

(lii)  The  balance  sheet  of  the  Insurance 
Company  at  the  end  of  a  fiscal  quarter  within 
13"  days  of  the  expected  dale  of  effeciiveness 
under  ;he  tSJ3  Act  (or  a  fiscal  quarter  within 
90  dajs  of  filing  if  the  registration  statement 
is  filed  solely  under  the  1940  Act)  would 
slujvv  a  combined  capital  and  surplus,  if  a 
stock  company,  or  an  unassigned  surplus,  if  a 
mi:tu.:l  company,  ofit  ,^s  than  $1,000,000.  If 
two  fiscal  quarters  end  within  the  135  day 
period  the  Insurance  Company  may  choose 
Cither  for  purposes  of  this  lest. 

A:n'  iniciirn  Hr.ancial  statements  requited 
by  this  Item  need  not  be  comparative  with 
financial  statements  for  the  same  interim 
period  ol  ,ir.  ear'.ier  yi^ar. 

PiTi  C — OtliPr  Info'matiun 

Item  28.  Financirtl  Statements  and  F,.xhib!ls 

List  ail  iinanci.il  statements  and  exhibits 
filed  as  part  of  the  Registration  Statement. 

(a)  Financial  statements. 
/nstri'Ction:  Designate  those  financial 

statements  which  ,3 re  included  in  Part  A  and 
Purl  H  r,f  the  Registration  Statement. 

(b)  Exhibits: 

(1)  Copies  of  the  resolutiiJn  of  the  board  of 
directors  of  the  Insurance  Cnmpany 
authorizing  the  establishment  of  the 
Registrant; 

(2)  Copies  of  the  existing  bylaws  or 
instruments  cij.Tesponding  thereto: 

(3)  Copies  of  all  custodian  agreements  and 
depository  contracts  under  section  17(f]  of 
the  ■•y^'.i  Act  (15  U.S.C  808-17(01  with  respect 
to  Sfcurities  and  similor  investments  of  trie 
Registrnnt,  including  she  schedule  of 
remuneration: 

(4)  Copies  of  uil  investment  advisory 
rtintracts  relating  to  (he  management  of  ihe 
assets  of  the  Re;.MStrant; 

(5)  Copies  of  each  underwriling  or 
distribution  contract  between  the  RfiJistrant 
and  the  principjl  underwriter  or  the 
Ins'iiunce  Company  and  the  principal 
underwriter,  and  speciri-.ens  or  copies  of  all 
agreements  hetv.een  principal  underwriters 
am'  dioleis: 

(6)  The  form  of  each  variable  annuity 
cnntr.iet; 

[7]  The  form  of  application  used  with  any 
vnrijibie  annuity  contract  provided  in 
response  to  [6)  above; 

(Hj  Cf'pie"i  of  the  certificfiie  uf  incorpo:aii(;n 
or  other  inslnir.icnt  of  orgarifilion  and  the 
by-l4ws  of  Ihc  Insurance  Company: 

19]  A  copy  of  any  contract  of  reinsurance  in 
coRiiection  with  the  variable  annuity 
contracts  being  offered; 

(iOi  Copies  of  all  bonus,  profit  shaiing, 
pension,  or  other  similar  contiactn  or 
ar.'-.inoemeiils  wholly  or  partly  ,"or  the  benefit 
of  meriibers  of  the  board  oT  managers  or 
olfi."  ITS  (if  Ihe  Registrant  in  their  cap.icity  as 
such;  any  such  plan  that  is  rot  set  foilh  in  a 
formal  docuniert,  fu.mish  a  leasonably 
oetailed  ue:.r.rip'ion  "hereof: 

(11)  Copies  of  all  other  material  contracts 
not  made  in  the  ordinary  course  of  business 


which  are  to  be  performed  in  whole  or  in  part 
at  or  after  thi'  date  of  filing  the  Rogistrotion 
Statement: 

(12)  An  opinion  of  counsel  and  consent  to 
its  use  as  to  the  legality  of  the  securities 
being  registered,  indicating  whether  they  will 
be  legally  issued  and  will  represent  binding 
oliligations  of  Ihe  Insurance  Company; 

(13)  Copies  of  any  other  opinions, 
rippraisals.  or  rulings,  and  consents  to  their 
use  relied  on  in  preparing  this  Registration 
Statement  and  required  by  section  7  of  the 
1933  Act; 

(14)  All  financial  statements  omitted  from 
Item  27;  and 

(15)  Copies  of  any  agreements  or 
understandings  made  in  consideration  for 
providing  the  initial  capital  between  or 
among  the  Registrant,  the  Insurance 
Company,  uiiderwriter.  adviser,  or  initial 
contrdctowners  and  wriilen  assurances  from 
Ihe  Insura:ice  Company  or  initial  contract- 
owners  that  the  purchases  were  made  for 
investment  purposes  without  any  present 
intention  of  redeeming. 

Instruct ic.n:  1.  Subject  to  the  Rules  on 
incorporation  by  reference  and  Instruction  2 
below,  the  foregoing  exhibits  shall  be  filed  as 
a  part  of  she  Registration  Stalement.  Exhibits 
numbered  5  and  12-14  above  need  to  be  filed 
only  as  part  of  a  1933  Act  Registration 
St.i;3mcnt.  Exhibits  shall  be  lettered  or 
numbered  for  convenient  reference.  Exhibits 
incorporated  by  reference  may  bear  the 
designation  given  in  a  previcus  filing.  Where 
exhibits  are  incorporpted  by  reference,  the 
reference  shall  be  made  in  the  list  of  exhibits. 

?..  A  Registrant  need  not  file  an  exhibit  as 
p:irl  of  a  post-effective  amendment  it  ihe 
exhibit  has  been  filed  in  the  Registrant's 
initial  registration  statement  or  in  a  previous 
post-effective  anTendmer.l.  unless  there  has 
been  a  changii  in  the  exhibit  or  unless  the 
exhibit  is  a  copy  of  a  consent  required  by 
section  7  of  the  1333  Act  or  is  a  financial 
sicitement  omitted  from  Item  27. 

Item  29.  Directors  and  Officers  of  the 
Inrvrance  Company 

Give  the  following  information  about  each 
director  or  offii  er  of  the  Insurance  Company: 


Name  srd 
P"iir.ipi)i  Ijus:'.,  ss 


(') 


Pos;tiofis  and 

oiice::  wTn 

cotiipany 


Posttions  sfd 

offices  v«m 

registrsnt 

(3) 


Initruction:  Registrants  need  only  provide 
the  above  informaiion  for  officers  or  directors 
who  are  engaged  directly  or  indirectly  in 
activities  relaiing  to  the  Re>;istrant  or  the 
variable  anniiity  contracts  offered  by  the 
Registrant,  and  for  executive  officers 
i.icludinsi  the  Insurance  Company's  president, 
secretary,  tr-^osurer,  and  vice  prcEidents  who 
have  authority  to  act  as  president  in  his  or 
hi:r  absence. 

Item  30.  Pcrso'is  Controlled  by  or  Under 
Common  Control  with  the  Insurance 
C'jTnpany  or  Registrant 

Piovide  a  list  or  diagram  of  all  persons 
diieclly  or  indirectly  conlolied  by  or  under 
common  control  with  the  Insurance  Company 
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or  Re)iistrant  and  as  to  each  such  person 
indicate:  (1)  If  a  compdny.  the  state  or  other 
sovereign  power  under  whose  laws  it  is 
organized.  (2)  the  percentage  of  voting 
si'curities  owned  or  other  basis  of  control  by 
the  person,  if  any.  immediately  controlling  it. 
and  (3)  its  principal  business  unless  such 
pnnciple  business  is  implicit  in  its  name. 

Instructions:  1.  The  list  or  diagram  shall 
include  the  Registrant  and  the  Insurance 
Company  and  shall  show  clearly  the 
relationship  between  each  company  named 
If  the  company  is  controlled  by  the  direct 
ownership  of  its  securities  by  two  or  more 
persons,  so  indicate  by  appropriate  cross- 
reference. 

2.  Designate  (i)  subsidiaries  for  which 
separate  financial  statements  are  filed:  (ii) 
subsidiaries  included  m  the  respective 
consolidated  Financial  statements:  (iii) 
subsidiaries  included  in  the  respective  group 
financial  statements  filed  for  unconsolidated 
subsidiaries:  and  (ivj  other  subsidiaries, 
indicating  briefly  why  statements  of  such 
subsidiaries  are  not  filed. 

Item  31.  Number  of  Contractowners 

State  as  of  a  specified  dale  within  90  days 
prior  to  the  date  of  filing  the  number  of 
contractowners  of  qualified  and  non-qualified 
contracts  offered  by  Registrant. 

Item  32.  Indemnification 

State  the  general  effect  of  any  contract, 
arrangements,  or  statute  under  which  any 
member  of  the  board  of  managers,  officer, 
underwriter,  or  affiliated  person  of  the 
Registrant  is  insured  or  indemnified  in  any 
manner  against  any  liability  which  may  be 
incurred  in  such  capacity,  other  than 
insurance  provided  by  any  member  of  the 
board  of  managers,  officer,  underwriter,  or 
affiliated  person  for  their  own  protection. 

Instruction:  In  responding  to  this  Item,  the 
Registrant  should  note  the  requirements  of 
Rules  46!  and  464  under  the  1933  Act  (17  CFR 
230.461.  230.484)  and  Section  17  of  the  1940 
Act  (15L'.S.C.  80a-17). 

Item  33.  Business  and  Other  Connections  of 
Investment  Adviser 

Describe  any  other  business,  profession, 
vocation,  or  employment  of  a  substantial 
nature  in  which  each  investment  adviser  of 
the  Registrant,  and  each  director,  officer,  or 
partner  of  any  such  investment  adviser,  is  or 
has  been,  at  any  time  during  the  past  two 
fiscal  years,  engaged  for  his  or  her  own 
account  or  as  director,  officer,  employee, 
partner,  or  trustee. 

Instructions:  1.  State  the  rtanie  and 
principal  business  address  ^f  any  company  of 
which  any  person  specified"  aBove  is  a 
director,  officer,  employe*,  pjj^tner,  or  trustee, 
and  l]te  nature  of  such  cannyction. 

2.  If  the  investment  advt^r  is  the  Insurance 
Company  or  an  affiliate  thereof  that  is  also 
an  insurance  company.  Registrants  need  only 
provide  the  above  information  for  officers  or 
directors  who  are  engaged  directly  cr 
indirectly  in  activities  relating  to  the  assets  of 
the  Registrant,  and  for  executive  officers 
including  the  Insurance  Company's  or  its 
affiliate's  president,  secretary,  treasurer,  and 
vice  presidents  who  have  authority  to  act  as 
president  in  his  or  her  absence. 


3.  The  names  of  investment  advisory 
clients  need  not  be  given. 
Item  34.  Principal  Underwriters 

(a)  Given  the  name  of  each  investment 
company  (other  than  the  Registrant)  for 
which  each  principal  underwriter  currently 
distributing  securities  of  the  Registrant  also 
acts  as  a  principal  underwriter,  depositor, 
sponsor,  or  investment  advisf  r. 

(b)  Give  the  following  information  about 
each  director,  officer,  or  partner  of  each 
principal  underwriter  named  in  the  answer  to 
Item  11(e): 


Positions  and 

onx;e»  nKith 
legntram 

(31 


acttns 


(2) 


Instruction:  If  the  principal  underwriter  is 
the  Insurance  Company  or  an  affiliate 
thereof,  and  is  also  an  insurance  company. 
Registrants  need  only  provide  the  above 
information  for  officers  or  directors  who  urr 
engaged  directly  or  indirectly  in  activities 
relating  to  the  Registrant'  or  the  contracts 
offered  by  the  Registrant,  and  for  executive 
officers  including  the  Insurance  Company's  or 
Its  affiliate's  president,  secretary,  treasurer, 
and  vice  presidents  who  have  authority  to  act 
as  president  in  his  or  her  absence. 

(c.)  Give  the  following  information  about  all 
commissions  and  other  compensation 
received  by  each  principal  underwriter, 
directly  or  indirectly,  from  the  Registrant 
during  the  Registrant's  last  fiscal  year: 


N*rn«  o<  pnncipti 
undanwiter 


(11 


(2) 


c:on<p*nsatian  on 
radoinption  or 
annuitization 

(3( 


Brokerage 
conwni&sions 

(*) 


Other  compensation 
(5) 


Instructions:  1.  Show  in  a  note,  or 
otherwise,  the  nature  of  the  services  provided 
in  return  for  the  compensation  show  in 
column  (5).  Include  any  compensation 
received  by  an  underwriter  for  keeping  the 
Registrant's  securities  in  the  hands  of  the 
public. 

2.  Information  need  not  be  given  about  the 
service  of  mailing  proxies  or  periodic  reports 
of  the  Registrant. 

3.  Information  need  not  be  given  about  any 
serv  ice  for  which  total  payments  of  less  than 
S5.000  were  made  during  each  of  the  last 
three  fiscal  years. 

4.  Information  need  not  be  given  about 
payments  made  under  any  agreement 
whereby  another  person  contracts  with  the 
Registrant  or  the  Insurance  Company  to 
provide  investment  advice  or  to  act  as 
custodian  or  administrative  or  servicing 
agent. 

Item  33.  Location  of  Accounts  and  Records 

Give  the  name  and  address  of  each  person 
who  maintains  physical  possession  of  each 
account,  book,  or  other  document  required  to 
be  maintained  by  Section  31(a)  of  the  1940 
Act  (15  use.  80a-30(a))  and  the  Rules  under 
it  (17  CFR  270.31a-l  to  31a-3). 

Item  36.  Management  Services 

Give  a  summary  of  any  contract  not 
discussed  in  Part  A  or  Part  B  of  this  Form 
under  which  maniigement-rclatcd  services 
are  provided  to  the  Registrant,  indicating  the 
parties  to  the  contract,  the  total  dollars  paid 
and  by  whom,  for  the  last  three  fiscal  years. 

Instructions:  1.  The  instructions  to  Item 
21(d|  of  this  Form  shall  also  apply  to  this 
Item. 

2.  Information  need  not  be  given  about  any 
service  for  which  total  payments  of  less  than 
S5,000  were  made  during  each  of  the  last 
three  fiscal  years. 

Item  37.  Undertakings  . 

Give  the  following  undertakings  in 
substantially  this  form  in  all  initial 


registration  statements  filed  under  the  1933 
Act: 

(a)  An  undertaking  to  file  a  post-effective 
amendment,  using  financial  statements  of  the 
Registrant  which  need  not  be  certified,  within 
four  to  six  months  from  the  effective  date  of 
the  Registrant's  1933  Act  registration 
statement: 

Instructions:  1.  Such  amendment  may  be 
filed  earlier  only  if  at  least  one-half  the  dollar 
amount  of  securities  registered  has  been 
raised  from  a  public  offering  and  has  been 
substantially  invested  pursuant  to 
Registrant's  investment  objectives. 

2.  Such  amendment  may  be  filed  later  only 
if  the  financial  statements  required  by  the 
undertaking  are  also  going  to  be  used  in  the 
next  semi-annual  or  annual  report  to  security 
holders  required  pursuant  to  section  30(d)  of 
the  1940  Act  and  Rule  30d-l  thereunder,  the 
amendment  is  filed  no  later  than  40  days 
after  the  end  of  the  six  month  period 
specified  in  the  undertaking,  and  the 
amendment  becomes  effective  no  later  than 
60  days  after  the  end  of  that  six  month 
period. 

3.  The  financial  statements  included  in 
such  post-effective  amendment  should  be  as 
of  and  for  the  time  period  reasonably  close  or 
as  soon  as  practicable  to  the  date  of  the 
amendment,  but  in  no  event  more  than  60 
days  prior  to  the  date  ol  filing. 

(b)  An  undertaking  to  file  a  post-effective 
amendment  to  this  registration  statement  as 
frequently  as  is  necessary  to  ensure  that  the 
audited  financial  statements  in  the 
registration  statement  are  never  more  than  16 
months  old  for  so  long  as  payments  under  the 
variable  annuity  contracts  may  be  accepted; 

(c)  An  undertaking  to  include  either  (1)  as 
part  of  any  application  to  purchase  a  contract 
offered  by  the  prospectus,  a  space  that  an 
applicant  can  check  to  request  a  Statement  of 
Additional  Information,  or  (2)  a  post  card  or 
similar  written  communication  affixed  to  or 
included  in  the  prospectus  that  the  applicant 


ran  remove  I 
Additional  Ii 
(d)  An  und 
Statement  of 
financial  sta 
available  un' 
written  or  or 

SIGNATVm 

As  require 
and]  the  Invi 
Registrant  (c 
raqiiiremont! 
effoctivenesi 
and)  has  cau 
to  be  signed 


(Signature  a: 
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c  jn  remove  to  send  for  a  Slattmenl  of 
Additional  Information; 

(d)  An  undertaking  to  deliver  any 
Statement  of  Additional  Information  and  any 
financial  slatoments  requirt^d  to  be  made 
available  under  this  Form  promptly  upon 
written  or  oral  request. 

SIGMATL'RES 

As  required  by  (the  Se  purities  Act  of  1933 
and)  the  Investment  Company  Act  of  1340  the 
Rrgistnint  (certifies  that  It  mepts  the 
requirements  of  Securities  Act  Rule  48fi(b)  for 
effectiveness  of  this  Regfatration  Sta!f?menl 
and)  has  caused  this  Re'jstration  Statement 
to  be  signed  on  its  behalf,  in  the  City  of 
.  and  State  of  on  the day  of 

(Registrant) 

By     — 

(Signature  and  Title) 


(Insurance  Company) 

By • 

(Name  of  officer  of  Insurance  Company) 

(Title) 

Instruction:  If  the  registhition  statement  is 
being  filed  only  under  the  Securities  Act  or 
under  both  the  Securitiei  Act  and  the 
Investment  Company  Act.  it  should  be  signed 
by  both  the  Registrant  and  the  Insurance 
Company.  If  the  registration  statement  is 
being  filed  only  under  the  Investment 
Company  Act.  it  should  be  signed  only  by  the 
R'jgistranl. 

As  required  by  the  Securities  Act  of  1933. 
this  Registidtion  Statement  has  been  signed 
by  the  following  persons  in  the  capacities 
and  on  the  dates  indicated. 

(Signature) 
(Title) 


(Date) 

Form  N-4 — Registration  Statement  Under  the 
Securities  Act  of  1933  D 

Pie-Effective  Amcndmeal  No. D 

I'ost-Effective  Amendment  No. O 

and/or 

Registration  Slalemcnl  fnder  the  Investment 
Company  Act  of  1940  D 

Amendment  No. 

(Check  appropriate  box  or  boxes.) 

(Exact  Name  of  Registrant) 


(Name  of  Depositor) 


(Address  of  Depositor's  Principal  Executive 
Offices)  ' 

(Zip  Code) • 

Depositor's  Telephone  Number,  including 
Area  Code • 


(Name  and  Address  of  Agent  for  Service) 
Approximate  Date  of  Proposed  Public 

Offering 

It  is  proposed  that  this  filing  will  become 
effective  (check  appropriate  space) 


immediately  upon  filing  pursuant  to 

paragraph  (b)  of  Rule  486 
on  (date)  pursuant  to  paragraph  (b)  of 

Rule  436 
60  days  after  filing  pursuant  to 

paragraph  (a)  of  Rule  486 
on  (date)  pursuant  to  paragraph  (a)  of 

Rule  488 

Calculation  of  Registration  Fee  Under 
THE  Securities  Act  of  1933 


Title  of 
se-;L'-l'es 

being 
registeted 


PtoDos'^d 

Proposed 

Amount 

max(:T>L,rr, 

fTie^ifr.uni 

beioq 

oflanng 

aiK!r.>ga!e 

fegisiered 

pnce  pef 

oHenrg 

unti 

price 

Amocnt 

ol 
regislra- 
tjon  lee 


The  "Approximate  Date  of  Proposed  Public 
Offering"  and  the  table  showing  the 
calculation  of  the  registration  fee  under  the 
Securities  Act  of  1933  should  be  included 
only  where  securities  are  being  registered 
under  the  Securities  Act.  Registrants  that  are 
registering  an  indefinite  number  of  securities 
under  the  Securities  Act  pursuant  to 
Investment  Company  Act  Rule  24f-2  (17  CFR 
270.24f-2)  should  include  the  declaration 
required  by  Rule  24f-2(a){l)  on  the  facing 
sheet,  instead  of  or  in  addition  to  the 
Securities  Act  registration  fee  table. 

Contents  of  Form  N-4 

General  Instructions 

A.  Rule  as  to  Use  of  Form  N-4 

B.  Registration  Fees 

C.  Special  Terms 

D.  Application  of  General  Rules  and 
Regulations 

E.  Amendments 

F.  Incorporation  by  Reference 

C.  Documents  Comprising  the  Registration 

Statement  or  Amendment 
M.  Preparation  of  the  Registration 

Statement  or  Amendment 
Part  A—Information  Required  in  a  Prospectus 
Item  1.  Cover  Page 
Item  2.  Definitions 
Item  3.  Synopsis  or  Highlights 
Item  4.  Condensed  Financial  Information 
Item  5.  General  Description  of  Registrant. 

Depositor,  and  Portfolio  Companies 
Item  6.  Deductions  and  Expenses 
Item  7.  General  Description  of  Variable 

Annuity  Contracts 
Item  6.  Annuity  Period 
Item  9.  Death  Benefit 
Item  10.  Purchases  and  Contract  Value 
Item  11.  Redemptions 
Item  12.  Taxes 
Item  13.  Legal  Proceedings 
Item  14.  Table  of  Contents  of  the  Statement 

of  Additional  Information 
Part  B — Information  Required  in  a  Statement 

of  Additional  Information 
Item  15.  Cover  Page 
Item  18.  Table  of  Contents 
Item  17.  General  Information  and  History 
Item  18.  Services 
Item  19.  Purchase  of  Securities  Being 

Offered 
Item  20.  Underwriters 
Item  21.  Calculation  of  Yield  Quotations  of 

Money  Market  Sub-Accounts 
Item  22.  Annuity  Payments 
Item  23.  Financial  Statements 


Pi>rt  C — Other  Information 
Item  24.  Financial  Statements  and  Exhibits 
Item  25.  Directors  and  Officers  of  the 

Depositor 
Hem  26.  Persons  Controlled  by  or  Under 

Common  Control  with  the  Depositor  or 

Registrant 
Item  27.  Number  of  Contractowners 
Item  28.  Indemnification 
Item  29.  Principal  Underwriters 
Item  30.  location  of  Accounts  and  Records 
Item  31.  Management  Services 
Item  32.  Undertakings 
Signatures 

General  Instructions 

A.  Rule  as  to'Use  of  Form  N-4.  Form  N-4 
shall  be  used  by  all  separate  accounts 
offering  variable  annuity  contracts  which  arp 
registered  under  the  Investment  Company 
Act  of  1940  (■■1940  Act")  as  unit  investment 
trusts  for:  (1)  An  initial  registration  statement 
required  by  section  B(b)  of  the  1940  Act  (l.S 
U.S.C.  80a-8(b))  and  any  amendments 
thereto;  (2)  a  registration  statement  required 
under  the  Securities  Act  of  1933  ("1933  Acf") 
and  any  amendments  thereto;  or  (3)  any 
combination  of  these  1940  Act  and  1933  .Act 
filings. 

Form  N-4  shall  also  be  used  to  file  a 
registration  statement  under  the  1933  Act  and 
any  amendments  thereto  for  variable  annuity 
contracts  funded  by  separate  accounts  which 
would  be  required  to  be  registered  under  the 
1940  Act  as  unit  investment  trusts  except  for 
the  exclusion  provided  by  section  3(c){ll)  of 
the  1943  Act  (15  U.S.C.  80a-3{c)(ll)).  . 

B.  Hugistratinn  Fees.  Section  6(b)  of  the 
1933  Act  (15  U.S.C.  77(f)(b))  and  Rule  4.57  (17 
CFR  230.457)  set  forth  the  fee  requirrmcnts 
under  the  1933  Act.  Rule  8b-6  under  the  1940 
Act  (17  CFR  270  8b-6)  sets  forth  the  fee  for 
filing  an  initial  registration  statement  under 
that  Act.  The  1940  Act  fee  is  an  addition  to 
the  fee  required  under  the  1933  Act. 
Registrants  that  are  increasing  the  number  or 
amount  of  securities  registered  or  registering 
an  indefinite  number  of  their  securities  ere 
also  directed  to  Rules  24e-2  and  24f-2, 
respectively,  under  the  1940  Act  (17  CFR 
270.24e-2  and  270,24f-2j  to  compute  the  filing 
fee. 

C.  Number  of  Copies.  Filings  of  regislratinn 
state.ments  on  Form  N-4  shall  contain  the 
number  of  copies  specified  in  Securities  Act 
Rule  402  (17  ClU  230.402).  except  that  sevi  n 
additional  copies  of  the  registration 
statement  shall  be  furnished  to  the 
Commission,  instead  of  the  ten  addilion.il 
copies  required  by  Rule  402(b). 

Filings  of  amendments  on  Form  N-4  sii:iil 
contain  the  number  of  copies  specified  in 
Securities  Act  Rule  472  (17  CFR  230.472!. 
except  that  there  shall  be  filed  with  the 
Commission  three  additional  copies  of  such 
amendment,  two  of  which  shall  be  marked  to 
indicate  clearly  and  precisely,  by  underlining 
or  in  some  other  appropriate  m.anner,  the 
changes  made  in  the  registration  statement 
by  the  amendment,  instead  of  the  eij-Iit 
additional  copies  with  at  least  five  marked  iis 
required  by  Rule  472(a)  (17  CFR  230.472(.ii). 

D.  Special  Terms.  T!ie  following  terms. 
when  used  in  Form  N-4,  shall  mean: 
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Rfj::s!raT)t."Vhe  term  "Registrant"  means 
the  separHle  account  (as  definiKi  in  .section 
21a)(3-)  of  the  ISWO  Act  (15  U.S.C  Bltii- 
2(a)(.17)))  which  offers  (he  vari.tble  annuity 
contracts. 

Depositor.  The  term  ■■dept)S'ti>r"  means  the 
person  primarily  responsible  for  the 
orjiani^i'ition  of  'he  Rejjistrant  and  the  person 
who  has  continuinii  functions  o: 
responsibilities  with  respect  to  the 
administration  of  the  affairs  of  the  RcKistraiit 
other  than  the  trustee  or  custoilian.  1  he  term 
includfs  the  sponsoring  insurance  company 
that  establishes  and  maintains  the  separate 
account.  If  there  is  more  than  one  such 
person  the  information  called  for  in  this  Form 
aboil!  the  depositor  shall  be  provided  for 
each  such  person. 

Variable  Annuity  CutUroit.  The  term 
"\ariable  annuity  contract"  means  any 
accumulrtion  contract  or  annuity  contract, 
any  portion  thereof,  or  an>  unit  of  interest  or 
participation  therein  pursuant  to  whiih  the 
value  of  the  contract,  either  during  an 
accumulation  peiiod  o'  after  annL.:iza;ion.  or 
both,  varies  accordiii);  to  the  investment 
experience  ol  the  separate  account  in  which 
the  contract  participates,  '.'nless  the  context 
otherwise  re-^uirus  the  terrr>  refers  to  the 
variable  annuity  contracts  being  offered 
pursuair  to  the  Keji'slralinn  Siatenient 
prepari-d  on  this  Form. 

Ci:it:vc>  iwiier  Aci:uunt.  The  term 
"contraclowner  a  jcount"  means  any  accouni 
of  a  contraclowner  participant,  annuitant,  or 
benrfciary  to  which  (net)  purchase  payments 
under  a  variable  aniluity  contract  are  added 
and  froni  which  administrative  or  transaction 
charc'^s  irjy  be  s"litrijcted. 

;•,,■   ' ,';"  C  ..••■;  ;./'y.  The  term    portfolio 
campary"  means  ary  company  in  which  the 
Registrant  invests. 

E.  Application  nf  Genera!  Rules  and 
Rtjiuiat'or.s.  If  the  r^igistralion  statement  is 
being  filed  unde'  bi'th  the  1933  and  1940  Acts 
or  und'jr  on'y  ihe  1033  Act.  the  General  Rules 
and  Rei  jia'ioiis  :nder  the  1933  .\cA, 
p^rticuia  ly  Rep  -ation  C  (17  CFR  230400- 
497).  shall  app'\   ^nd  compliance  with  them 
will  be  deemei!  'o  meet  the  rules  for  1940  .Act 
Registration  Stat>-nerts.  However,  if  the 
registration  statemen'  is  being  filed  only 
under  the  1940  Ait.  the  General  Rules  and 
Regulations  u.ndcr  that  Act,  particularly 
Rrgula'u.n  81b'  i :  '  CF'R  2''0.8b-l  to  8b-32). 
shall  apply,  except  as  noted  in  General 
Instruction  F  faeiuw. 

F'.  Amemlmenis.  Where  Form  .N-4  has  been 
used  to  file  a  regis'ra'ion  statement  under 
both  the  1933  ana  1940  Acts,  any  amendment 
of  that  registration  statement  shall  be 
deemed  to  be  filed  under  both  Acts  unless 
otherwise  iniiiLoiea  on  the  facing  sheet. 

C.  lucorpotviiof!  by  Reference.  A 
Registrant  may.  <ii  its  discretion,  incorporate 
all  or  part  of  tne  biatement  of  Additional 
Information  into  the  prospectus,  without 
physically  delivering  the  Statement  of 
Additional  Infurmalion  to  investors  with  the 
prospectus.  But  the  Statement  of  Additional 
Information  must  be  available  to  the  investur 
upon  request  at  no  charge  and  any 
information  or  documents  incorporated  by 
reference  into  the  Statement  of  Additional 
Information  must  be  provided  along  with  the 
Statement  of  Additional  Information. 


Rule  411  under  the  1933  Act  (17  CFR 
230.411).  and  rules  0-4,  8b-:;3.  8!)- 24.  and  Hl>- 
32  under  the  1940  Act  (17  CFR  270  0-4. 
270.8b-23.  270.8b-24.  and  270  8b-32)  contain 
guidance  on  incorporating  information  or 
documents  by  refe'ence  into  a  registration 
statement  filed  on  Form  N-4.  In  general,  a 
Registrant  may  incorporate  by  reference,  in 
the  answer  to  any  item  of  Form  N-4  not 
required  to  be  in  the  prospectus,  any 
information  elsewhere  in  the  registration 
statement  or  in  other  statements. 
app!ic<:tions.  or  reports  filed  with  the 
Corrimission. 

The  rules  on  incorporation  i)>  referei.^c 
under  both  the  1933  .Act  and  the  1940  Act  are 
subject  to  the  limitations  of  Rule  24  of  the 
Commission's  Rules  of  Practice  (17  CF'R 
201  24).  Since  Rule  25  may  be  amended  from 
time  to  time.  Registrants  are  advised  to 
review  the  rule  prior  to  incorporating  by 
reference  any  document  as  an  exhibit  to  a 
registration  statement. 

H.  Documents  Compni^m^  the  tif^istrution 
Stu:cnif:nt  or  A.T.cnument.  1.  A  registration 
statement  or  an  amendment  to  tt  filed  under 
both  the  1933  and  1940  Acts,  except  for  an 
amendment  described  in  paragraph  5  below, 
shall  consist  of  the  facing  sheet  of  the  Form, 
the  cross-reference  sheet  required  by  Rule 
4951  a)  under  the  1933  Act  (17  230.4951a)).  Part 
A.  Part  B.  Part  C.  required  signatures,  all 
other  documents  filed  as  a  pail  of  the 
registration  statement,  and  documents  or 
information  permitted  to  be  incorporated  by 
reference,  whether  or  not  required  to  be  filed. 

2  A  registration  statement  or  an 
amendment  to  it  which  is  filed  under  only  the 
1933  Act  shall  contain  all  the  information  and 
documents  specified  in  paragraph  1  of  this 
Instruction  H,  except  for  an  amendment  to  a 
1933  Act  registration  statement  filed  only 
under  sections  24  le)  or  (f)  of  the  1940  Act  (15 
U.S.C.  80a-24(e).  80a-24(ni. 

3.  An  amendment  of  a  1933  Act  registration 
statement  filed  only  to  register  additional 
securities  under  section  24(e)  or  24(f)  of  the 
1940  Act  need  only  consist  of  the  facing  sheet 
of  the  Form,  required  signatures,  and.  if  filed 
pursuant  to  section  24((')  of  the  1940  Act.  an 
opirJon  of  counsel  concerning  the  legality  of 
the  securities  being  registered.  Registrants 
are  reminded  that  an  opinion  of  counsel  must 
accompany  a  Rule  24f-2  notice  filed  by 
Registrants  that  have  registered  an  indefinite 
number  of  their  shares. 

4.  A  registration  statement  or  an 
amendment  to  it  which  is  filed  under  only  the 
1940  Act  shall  consist  of  the  facing  sheet  of 
the  Form,  a  cross-reference  sheet,  responses 
to  all  items  of  Part  A  and  B  except  Items  1.  2. 
8,  and  9  responses  to  all  items  of  Part  C 
except  Items  241b)  (3),  (9),  (10),  and  (11), 
required  signatures,  and  all  other  documents 
filed  as  part  of  the  registration  statement. 

5.  An  amendment  permitted  by  paragraph 
(d)i2)  of  Rule  486  under  the  1933  Act  (17  CF'R 
230  486).  which  is  filed  under  paragraph  (b)  of 
thai  rule  to  change  the  disclosure  in  an 
amendment  filed  under  paragraph  (a),  shall 
consist  of  the  facing  sheet  of  the  Form,  a 
cross-reference  sheet,  responses  to  any  items 
of  Part  .A.  Part  B.  or  Part  C  that  are  amended 
or  supplemented  by  the  amendment,  required 
signatures,  and  all  other  documents  filed  as 
part  of  the  registration  statement. 


I,  Preparation  of  the  Registration 
Statement  or  Amendment.  The  instructions 
for  Form  N-4  are  in  three  parts.  Part  A  relates 
to  the  prospectus  required  by  section  10(a)  of 
the  1933  Act;  Part  B  relates  to  the  Statement 
of  Additicmal  Information  that  must  be 
provided  upon  request  to  recipients  of  the 
prospectus:  Part  C  relates  to  other 
information  that  is  required  to  be  in  the 
registration  statement. 

Part  A:  The  Prospectus 

The  purpo.-ip  of  the  prospectus  is  to  provide 
essential  information  about  the  Registrant  in 
a  way  that  will  help  investors  decide  whether 
to  purchase  the  securities  being  offered.  The 
prospectus  should  be  clear,  concise,  and 
understandable.  Avoid  the  use  of  technical  or 
legal  terms,  complex  language,  or  excessive 
detail. 

Responses  to  the  items  of  Part  A  should  be 
as  simple  and  direct  as  possible  and  include 
only  information  needed  to  understand  the 
fundament.il  characteristics  of  the  Registrant. 
Decriptions  of  practices  that  are  required  by 
law  generally  should  not  include  detailed 
discussions  of  the  law  itself. 

Part  B:  Statement  of  Additional  Information 

The  items  in  Part  B  call  for  additional 
information  ubout  Registrant  wnich  is  not 
required  in  the  prospectus,  but  which  may  be 
of  interest  to  some  investors.  In  addition.  Part 
B  gives  Registrants  an  opportunity  to  provide 
information  about  matters  that  they  believe 
may  interest  investors. 

Registrants  should  not  repeat  in  Part  B 
information  that  is  in  the  prospectus,  except 
where  necessary  to  make  Part  B 
understandable. 

General  Instructions  for  Parts  A  and  B 

1.  The  information  in  the  prospectus  and 
Statement  of  Additional  Information  should 
be  organized  to  make  it  easy  to  understand 
the  organization  and  operation  of  the 
Registrant  and  the  variable  annuity  contacts. 
The  information  need  not  be  in  any  particular 
order,  with  the  following  exceptions: 

(a)  Items  1,  2.  3.  and  4(a)  must  be  in 
numerical  order  in  the  prospectus  and  may 
not  be  preceded  or  separated  by  any  other 
item,  except  as  permitted  by  the  instructions 
to  Item  3. 

(b)  Item  4.  "Condensed  Financial 
Information,"  should  not  be  preceded  by  any 
other  chart  or  table  (except  for  the  table  of 
contents  required  by  Rule  481(c)  under  the 
1933  Act  (17  CFR  230.481(c)). 

(c)  All  of  the  information  required  by  Item 
6.  "Deductions  and  Fxpenses,"  should  be  in 
one  place  in  the  prospectus. 

2.  The  prospectus  or  the  Statement  of 
Additional  Information  may  contain  more 
information  than  called  for  by  this  F'orm. 
provided  that  the  information  is  not 
incomplete,  inaccurate,  or  misleading  and 
does  not,  because  of  its  nature,  quantity,  or 
manner  of  presentation,  obscure  or  impede 
understanding  of  required  information. 
Specifically,  Registrants  are  free  to  include  in 
the  prospectus  financial  statements  required 
to  be  in  the  Statement  of  Additional 
Information,  and  may  include  in  the 
Statement  of  Additional  Information  financial 
statements  that  may  be  placed  in  Part  C. 
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3.  The  slatutorj  provisions  rolutins  to  the 
dating  of  the  prospectus  ipply  equally  lo  the 
diitinj;  uf  the  Statemenl  ulf  Addition. li 
Infoinidtlun  for  purpo.'ies  of  Rule  423  wnd'T 
the  1933  Act  (17  CKR  230j423).  Furthermore, 
the  StHlement  of  .Additional  Iniormation 
should  be  made  available  at  the  same  time 
that  the  prospectus  becones  available  for 
purposes  of  Rules  430  and  460  under  the  1933 
Act  (17  CFR  230.430,  230.«oO). 

4.  Instrurtions  for  charts,  graphs,  tables, 
and  sales  literature:         ' 

(.i)  A  Registration  StaitmenI  on  this  Form 
ma>  include  any  chart,  gfaph.  or  table  that  is 
not  misleading. 

(b)  If  "sales  literature"] 
prospectus,  (1)  the  litcrul 
significantly  iengthen  thd 


should  n,)t  obscure  essci 


lis  included  in  the 
ire  should  not 
prospectus,  and  it 

Itial  disclosure  and 
lal  Association  of 
ASD)  urn  not 


(2)  mcrr.bers  of  ihe  Nalioj 

Sricurities  Dealers.  Inc.  (I 

relieved  of  the  filing  andtolher  requirements 

of  the  NASD  for  inveslmtnl  company  sales 

literature  (See  Securities  .\c\  Release  No. 

5359,  January  26, 1973  (38  FR  7220  (March  19. 

19731). 

Fori  A  Infornialiun  ReqilireJ  in  A  Pmspoctiis 
Itom  1.  Cover  Page 

(a)  The  outside  cover  fage  must  contain  the 
following  inform  ition:    1 

(i)  The  Registrant's  name: 

(ii)  The  depositor's  nafrie; 

(iii)  The  types  of  variable  annuity  contracts 
(M'fcred  by  the  prospectus  (e.g.,  group, 
individual,  smgle  prcmijm  immediate, 
flexible  premium  defcrrai)): 

(iv)  Any  limitations  oil  the  class  or  classes 
of  purchasers  lo  whom  l|ie  contract  is  being 
offered,  in  general  lenrsj 

(v)  A  statement  or  stajoments  that  (A)  the 
prospectus  sets  forth  Ihe  inforni.ition  about 
the  Registrant  that  a  protspective  investor 
ouuht  to  know  before  infesting:  (B)  the 
prospectus  shuuld  be  kept  for  future 
reference;  (C)  additional  information  tibout 
Ihe  Rogistrant  has  been  filed  with  the 
Commission  and  is  available  upon  written  or 
otal  rR<i'iesl  and  without  charge  (This 
statement  should  explain  ho*v  to  obtain  the 
Statement  of  Additional  Information,  whether 
any  of  it  has  been  incorporated  by  reference 
into  the  prospectus,  and  where  the  table  of 
contents  of  the  Statemer)t  of  Additional 
Information  appears  in  the  prospectus  ); 

(\  i)  The  date  of  the  prospectus,  and  the 
•  l.ife  of  the  Statement  of  Additional 
Information; 

(vii)  The  statement  rei|uried  by  Rule 
481ii)l{l)  under  the  1933  Act  (17  CVH 
2:10.481  (bj(l)); 

(viii)  The  names  of  th(  i  portfolio  companies; 

(i\)  Such  other  information  as  is  rpijuired 
by  ruliis  of  the  Commiss  on  or  of  any  other 

■voir.niental  authority  laving  jurisdiction 
A  IT  the  Regi.stranl  for  I  !e  'ssuance  of  its 
iiGcurilies. 

(b)  The  cover  page;  m^y  include  other 
mfurmation,  if  it  docs  n^t,  by  its  nature, 
qujniity,  or  manner  of  presentation,  impede 
understanding  of  required  information. 

Item  2.  Definitions  I 

Define  the  special  tcrins  used  in  tho 
prospectus  (e.g.,  accumulation  unit, 
ronlractowner,  participant,  sub-account,  etc.) 


in  a  glossary,  in  lieu  of  a  glossary.  Registrants 
may  use  an  index  of  special  t<;rm8  thai  refers 
lo  the  page  on  which  each  special  term  is 
defined. 

Instruction:  (Jnly  special  terms  used 
throughout  the  prospectus  must  be  defined  or 
listed.  If  a  special  term,  e.g..  "net  investment 
factor,"  is  used  in  only  one  section  of  ihe 
prospectus,  it  may  be  defined  there. 
Ilowcver.  fill  speci.il  terms  used  in  the 
prospectus  must  be  defined. 

Item  3.  Synopsis  or  Highlights 

(a)  rhe  Registrant  should  include  a 
synopsis  of  the  information  in  the  prospectus 
vvhi:n  Ihe  prospectus  is  long  or  complex. 
Normally,  a  synopses  should  not  be  provided 
where  the  prospectus  is  twelve  printed  pages 
or  less. 

(h)  The  synopsis  should  be  a  clear  and 
concise  description  of  the  key  features  of  thi; 
offering  and  the  Registrant,  with  cross- 
re  f'-rences  to  relevant  disclosures  elsewhere 
in  the  prospectus. 

(c)  If  the  prospfjctus  does  not  include  a 
synopsis  and  the  variable  annuity  contract 
contains  any  of  the  following  characteristics, 
they  must  be  highlighted: 

(i)  Any  portion  of  the  sales  load  assessed 
upon  redemption  or  annuitization; 

Instruction:  If  any  portion  of  the  sales  load 
is  assessed  upon  redemption  or  annuitization, 
the  response  to  this  Item  need  only  state  the 
maximum  percentage  load  that  may  be 
assessed  against  any  given  amount  redeemed 
or  annuitized  with  a  cross-iefcrence  to  a 
more  complete  description  of  the  sales  load 
in  the  prospect  j."). 

(ii)  A  penalty  tax  may  bo  assessed 
pursuant  to  section  72(q)  of  the  Internal 
Revenue  Code  (26  U.S.C.  72(q))  upon 
withdrawal  of  amounts  accumulated  under 
any  variable  annuity  contract;  or 

(iii)  The  variable  annuity  contract  contains 
a  revocation  right  (e.g.,  a  "Icn-day  free  look  " 
provision). 

Instruction:  The  highlighted  information 
m:;y  not  be  preceded  by  the  response  to  any 
l!.>m  except  1  or  2.  It  may  precede  Item  2  or 
be  on  the  cover  page.  The  information  does 
not  have  to  appear  under  a  separate  caption. 
Item  4.  Condci-sed  Financial  Information 

(a)  Furnish  Ihe  following  information  for 
each  class  of  a«;cuniulatii)n  units  of  the 
Reuistrant. 

Accumulation  Unit  V.ilues.  For  an 
accumulation  unit  outstanding  throughout  thii 
period. 

1.  Accumulation  unit  value  at  beginning  of 
period; 

2.  Accumulation  unit  value  at  end  of 
period; 

3.  Number  of  accumulatliin  units 
outstanding  at  the  end  of  period. 

Instructions:  1.  The  above  information  must 
be  provided  for  each  class  of  accumulation 
units  of  the  Registrant  derived  from  contracts 
offered  by  means  of  this  prospectus  and  each 
class  derived  from  contracts  no  longer 
offered  for  sale,  but  for  which  Registrant  may 
continue  to  accept  payments.  Information 
ni>ed  not  be  provided  for  nny  class  of 
accumulation  units  of  the  Rt-gistrant  derived 
from  contracts  that  are  currently  offered  for 
sale  by  means  of  a  different  prospectus.  Also, 
information  need  not  be  provided  for  any 


class  of  accumulation  units  that  is  no  longer 
offered  for  sale  but  for  which  Registrant  may 
continue  to  accept  payments,  if  the 
information  is  provided  in  a  different,  but 
current  prospectus  of  the  Registrant. 

2.  rhe  information  shall  be  presented  in 
comp.iralive  columns  for  each  of  ihe  last  ten 
fiscal  years  of  the  Registrant  (or  for  life  of  the 
Registi-ant  and  its  immediate  predecessors,  if 
less)  but  only  from  the  later  of  the  effective 
dale  of  RegiStr.-int's  or  the  relevant  portfolio 
company's  fiist  1933  Act  Registration 
Stalomenl.  In  addition,  the  information  sh.iil 
be  presented  for  Ihe  period  between  the  end 
of  the  latest  fiscal  year  and  the  date  of  the 
latest  balance  sheet  or  statement  of  assets 
and  liabilities  furnished. 

3  Accumulation  unit  amounts  shall  be 
given  at  least  to  the  nearest  cent.  If  the 
computation  of  the  offering  price  is  extttpdrd 
to  tenths  of  a  cent  or  more,  then  the  amounts 
on  the  tjible  should  be  given  in  tenths  of  a 
cent. 

4.  Accumulation  unit  values  should  only  be  ■ 
givon  for  subaccounts  that  fund  obligations 
of  the  Registrant  und.-jr  variable  annuity 
contracts  offered  by  means  of  this 
prospectus. 

(bi  For  each  account  or  sub-account  that  is 
funded  by  a  "money  market"  fund  or 
portfolio  company  with  policies  calling  for 
investment  of  at  least  80%  of  its  assets  in 
debt  securities  maturing  in  thirteen  months  or 
less,  and  which  advertises  on  the  basis  of 
current  yield,  furnish:  (1)  A  yield  quotation 
based  on  the  seven  days  ended  on  either  (.A) 
the  date  of  the  most  recent  financial 
sl.itements  of  the  Registrant  included  in  the 
prospectus  or  (13)  the  last  day  of  Ihe  most 
recent  month  for  which  it  is  practicable  both 
to  make  the  required  calculation  and  to 
include  the  results  in  Ihe  prospectus, 
computed  by  determining  the  net  chang»». 
exclusive  of  capital- changes,  in  the  value  of  a 
hypothetical  preexisting  account  having  a 
balance  of  one  accumulation  unit  of  the  sub- 
account at  the  beginning  of  the  period, 
dividing  the  net  change  in  account  value  by 
the  value  of  Ihe  account  at  the  beginning  of 
the  base  period  to  obtain  the  base  period 
return,  and  multiplying  the  difference  by 
(.365/7)  with  the  resulting  figure  carried  to  at 
least  the  nearest  hundredth  of  one  percent 
and  (2)  Ihe  length  of  and  the  date  of  the  last 
day  in  the  base  period  used  in  computing  the 
quotation. 

Instructions:!.  When  calculating  the  yield 
quotation  required  in  subsection  (b)  above, 
the  detenninalion  of  net  change  in  account 
value  must  reflect  all  deductions  that  are 
charged  to  all  contractowner  accounts  in 
proportion  to  the  length  of  the  base  period 
and  the  sub-account's  average  account  si'/n. 

2.  Deductions  from  purchase  paymer.!";  a:ui 
sales  loads  assessed  at  the  time  of 
redemption  or  annuitization  should  no'  be 
reflected  in  the  computation  of  current  yield. 

3.  Realized  gains  and  losses  from  the  sale 
of  securities  and  unrealized  appreciation  and 
dep.n-ciation  of  the  sub-account  and  the 
portfolio  company  are  to  be  excluded  from 
the  calculation  of  yield. 

4.  With  the  presentation  of  tho  yield 
quotation,  Registrant  must  disclose  any 
material  net  change  that  would  result  from 
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ihe  inclusion  of  Cdpital  ch<in){«s  that  are 
excluded  in  the  computation  pursuant  to  this 
Item. 

5.  The  Re^^istrant  need  not  fuinish  a  yield 
Tigure  for  both  an  accumulation  unit  of  a  sub- 
8CCOUI1!  for  qualified  contracts  and  an 
accuirulaMon  unit  for  a  sub-accour\t  for  non- 
qualified contracts  funded  by  the  »i:me 
ponfislio  company,  if  the  two  yield  figures 
would  not  be  materially  different. 

6.  The  Registrant  may  furnish  separate 
yield  Hj^ures  for  individual  and  group 
contracts. 

7.  In  addition  to  the  yield  qu.italion 
reqi'iied  by  this  Item,  the  Res^t-trant  may  also 
include  a  quotation  of  effective  yield,  carried 
to  at  li^rfst  the  nearest  hundredth  of  one 
percent,  computed  by  compoundinR  thi 
unannud!:zed  base  period  re'um  by  addng  1 
to  the  b<ise  period  return,  raising  the  sum  to  a 
power  equal  to  365  divided  by  7.  and 
subtrar'ing  one  from  the  result  according  to 
the  foi't.w.ng  formula  Effective  yif;ld  =  (Base 
Period  Return +  1)  **7-l. 

8.  W  nen  caiculat'Hjt  the  yield  quotation 
required  in  subset  tion  (b)  above,  registrants 
that  choose  to  make  such  i«n  election  on  an 
annual  basis  may  use  a  median  account  size 
in  place  of  an  average  ace  > unt  s'ze  in 
deter.Tjning  the  base  per;cd  return 

9.  The  Registrant  need  not  include  in  the 
prospecfis  the  uieihods  ol  calcioting  the 
yield  qi;otation  di-scnbed  above. 
never'he:ess.  the  Registran!  should  include 
the  me'hod  of  Cdlculalns  ''n:s  >     Id  figure  in 
the  Statement  of  Additional  Information  in 
response  to  Item  CI. 

|c)  If  all  the  required  financial  statements 
of  the  Registrant  and  the  depositor  (see  Item 
23)  are  not  in  the  prospectus,  slate  under  a 
separule  caption,  where  the  fin-.incial 
statements  may  be  found.  Briefly  explain  how 
any  rirancial  statement  not  in  the  Statement 
of  AdJi'ional  Info.-mation  may  be  obtained 

Item  5.  General  D'?scription  of  Regisirunt. 
Depositor,  and  Portfolio  Coirpanies 

Concisely  discuss  the  organization  and 
operation  or  proposed  operation  of  the 
Rcsi->'rH.".t.  Include  the  information  specififd 
beiow.  la;  Briefly  describe  each  depositor. 
includir!»{: 

(i)  Its  name,  address,  and  description  of  the 
genera!  nature  of  :ts  business: 

Irstruction:  The  description  of  the 
deposiii'r's  business  should  be  short  and 
need  not  list  all  of  the  businesses  in  which 
the  depositor  engages  or  identify  the 
jurisdictions  where  it  does  business,  if  a 
general  description  (e.g.  'life  insurance"  or 
"reinsurance"')  is  provided. 

(iij  The  dale  and  form  of  organization  of 
the  depositor  and  the  name  of  the  state  or 
other  j'jnsdiction  under  whose  Lias  it  is 
organized:  and 

(iii)  If  ihe  depositor  is  controlled  by  another 
person,  the  name  of  that  person  and  the 
generul  nature  of  ils  business  (If  the  depositor 
is  subject  to  morf  than  one  levn!  of  control, 
simply  give  the  riame  of  the  ultimate  control 
person. I. 

(b;  Briefly  describe  the  Registrant. 
incl>  ding: 

(i)  The  date  and  form  of  organization  of  the 
Registrant  and  the  Registrants  classification 
pursuant  to  section  4  of  the  1940  Act  (15 


U.S.C.  8Ua-4)  (i.e..  a  separate  account  and  a 
unit  investment  trust): 
|ii)  .^  statement  indicating 

(A)  That  income,  gains,  and  losses,  whether 
or  not  realized  from  assets  allocated  to  the 
Registrant  are.  in  accordance  with  the 
applicable  annuity  contracts,  credited  to  or 
charged  against  the  Registrant  without  regard 
to  other  income,  gains,  or  losses  of  the 
depositor. 

(B)  That  Ihe  assets  of  the  Registrant  may 
not  be  charged  with  liabilities  arising  out  of 
any  other  business  of  the  depositor,  and 

(C)  Whether  the  obligations  under  the 
variable  annuity  contracts  are  obligations  of 
the  depositor. 

(lii)  Whether  there  are  sub-accounts  of  the 
Registrant  (i.e..  for  qualified  and  non- 
qualified conlrncts  or  for  different  portfolio 
companies). 

Ir.stnictiun:  Sub-accounts  that  fund 
obligations  of  the  Registrant  under  contracts 
that  are  not  offered  by  means  of  this 
prospectus  need  not  be  described. 

|c)  Briefly  de.«cribe  each  portfolio  company, 
including: 

(i|  Its  name: 

(i;)  Its  type  (e  g  .  money  market  fund,  bond 
fund,  balanced  fund,  etc.)  or  a  brief  statement 
conceiiing  its  investment  objectives;  and 

(lii)  Its  investment  adviser. 

(d)  State  conspicuously  from  whoin  a 
prospectua  containing  more  complete 
information  on  each  portfolio  company  may 
be  obtained,  and  that  an  investor  should  read 
that  prospectus  carefully  before  investing. 

(e|  Concisely  discuss  the  rights  of 
contractowners.  annuitants,  participants,  or 
benefiriaries  to  instruct  the  Registrant  on  the 
voting  of  portfolio  company  securities 
underlying  their  interest  in  the  Registrant, 
including  the  manner  in  which  votes  will  be 
allocated. 

(fl  Identify  and  slate  the  principal  business 
address  of  any  person  who  provides 
significant  admihistrative  or  business  affiiirs 
management  services  (eg.,  an 
"Administrator."  "Sub-Adm'nistrator. ' 
"Servicing  Agent  ),  and  briefly  describe  the 
services  provided. 

Itiittruction:  Information  need  not  l»e  given 
in  response  to  this  Item  about  any  services 
described  in  response  to  Item  6(a). 

Item  6.  Deductions  and  Expenses 

(a)  Briefly  describe  all  deductions  from 
purchase  payments,  contractowner  accounts, 
or  assets  of  the  Registrant  (e.g..  sales  loads, 
administrative  and  transaction  charges,  risk 
charges,  and  premium  taxes).  Specify  the 
amount  of  any  such  deduction  as  a 
percent:ige  or  dollar  figure  (e.g..  .95%  of  the 
average  diiily  net  assets  or  S5  per  exchange). 

Excnpt  for  the  deduction  for  premium 
taxes  identify  the  person  who  receives  the 
amount  deducted  briefly  describe  what  is 
provided  in  consideration  for  the  deduction, 
and  explain  the  extent  to  which  the 
deduction  can  be  modified. 

Instruction:  1.  Identification  of  the  range  of 
current  premium  taxes  is  sufficient. 

2.  If  proceeds  from  explicit  sales  loads  will 
not  cover  the  expected  costs  of  distributing 
the  contracts,  identify  from  what  source  Ihe 
shortfall,  if  any  will  be  paid,  if  any  shortfall  is 
to  be  made  up  from  assets  from  the 
depositor's  general  account,  disclose,  if 


applicable,  that  any  amounts  paid  by  the 
depositor  may  consist,  among  other  things,  of 
proceeds  derived  from  mortality  and  expense 
risk  charges  deducted  from  the  account. 

|b)  State  Ihe  sales  load  as  a  percentage  of 
each  purchase  payment,  if  it  is  so  calculated, 
and  as  a  percentage  of  the  net  amount 
invested  for  each  breakpoint.  For  contracts 
with  a  deferred  sales  load,  state  the  sales 
load  as  a  percentage  of  the  amount 
withdrawn  or  surrendered.  The  percentages 
should  be  shown  in  a  table. 

(c)  Unless  set  forth  in  response  to 
paragraph  (b).  list  any  special  purchase  plans 
or  methods  established  piyrsuant  In  a  ni'e  or 
an  exemptive  order  thai  rcili-cl  si,l:fC':!ed 
variation  m,  or  elimin.^tion  of  '.he  Sdl>s  load 
[e.g..  group  discounts,  waiver  of  ^h' js  load 
upon  annuitization  or  aitainmer.i  o'  r^ :  trtdin 
age.  waiver  of  deferred  sales  load  \j.  -t 
certain  percentage  of  contract  value  ('free 
corridor"),  investment  of  prot:(;eJ.s  hvm 
another  policy,  exchange  privileges, 
employee  benefit  plans,  or  the  tern  "^  of  a 
merger,  acquisition  or  exchange  offer  made 
pursuant  to  a  plan  of  reorganization):  identify 
each  class  of  individuals  or  transactions  to 
which  such  plans  apply:  state  each  different 
sales  charge  available  as  a  percentage  of  the 
public  offering  price  and  as  a  percentage  of 
Ihe  net  amount  invested:  and  slate  from 
whom  additional  information  may  be 
obtained.  Described  any  other  special 
purchase  plans  or  methods  established 
pursuant  to  a  rule  that  reflect  other  variations 
in,  or  elimination  of,  the  sales  load  or  in  any 
administrative  charge  or  other  deductions 
from  purchase  payments,  and  generally 
describe  the  busis  for  the  variation  or 
elimination  in  the  sales  load  or  other 
deduction  (i.e..  the  size  of  the  purchaser,  a 
prior  or  existing  relationship  with  the 
purchaser,  the  purchaser's  assumption  of 
certain  administrative  functions,  or  other 
characteristics  that  result  in  differences  in 
costs  or  services). 

(d)  Stale  the  commissions  paid  to  dealers 
as  a  percentage  of  purchase  payments. 

(e)  Provide  a  statement  as  to  the 
Registrant's  expenses.  (If  the  Registrant  has 
been  in  existence  for  a  full  year,  simply  set 
forth  the  Registrants  total  expenses  tor  the 
most  recent  full  fiscal  year  as  a  percentage  of 
average  net  assets,  unless  the  Registrant 
expects  to  incur  a  material  amount  of 
extraordinary  expenses  in  the  next  year.  If 
the  Registrant  has  been  been  in  operation  for 
a  full  year,  list  the  types  of  expenses  for 
which  Registrant  will  be  responsible.) 

(f)  Slate  that  there  are  deductions  from  and 
expenses  paid  out  of  Ihe  assets  of  the 
portfolio  companies  that  are  described  in  the 
prospectuses  for  those  companies. 

(g)  If  organizational  expenses  of  the 
Registrant  are  to  be  paid  out  of  its  assets, 
explain  how  the  expenses  will  be  amortized, 
including  the  amount  to  be  amortized  and  the 
period  over  which  the  amortization  will 
occur. 

Item  7.  General  Description  of  Variable 
Annuity  Contracts 

(a)  Identify  the  person  or  persons  (e.g.,  the 
contractowner,  participant,  annuitant,  or 
beneficiary)  who  have  material  rights  under 
the  variable  annuity  contracts,  and  the  nature 
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of  those  ri)?hts.  (1]  during  tKe  accumulation 
perio.').  (2)  during  She  annul  ty  period,  or  (3) 
nfier  the  death  of  the  annu  lani  or 
coritractownor. 

Instruction:  The  Regislra  it  need  not  repeal 
rights  that  are  described  el  lewhere  in  the 
prospectus. 

(h)  Briefly  describe  any  |  revisions  for  and 
hnitations  on: 

|i)  Allocation  of  purchast  payments  among 
subaccounts  of  the  Registftint; 

(ii)  Transfer  of  contract  Values  between 
sub-accounts  of  the  Registeanl;  and 

(iii)  Exchanges  of  variable  annuity 
contracts,  including  interests  or 
participations  therein. 

(i )  Briefly  describe  the  changes  iha!  can  be 
made  in  the  variable  annuity  contracts  or  the 
operations  of  the  Registrant  by  the  Registrant 
or  the  depositor,  including: 
'  (i|  Why  a  change  may  be  made  (e.g.. 
changes  in  applicable  law  or  interpretations 
of  law): 

(li)  Who.  if  anyone,  must  approve  any 
change  (e.g..  the  contractowner  or  the 
Securities  and  Exchange  Commission);  and 

(iii)  Who.  if  anyone,  mudt  be  notified  of  any 
change. 

Instruction:  Describe  oiijy  those  changes 
that  would  be  material  to  a  purchaser  of  the 
variable  annuity  contracts,  such  as  a 
rijscrvation  of  the  right  to  deregister  the 
separate  account  under  the  1940  Act.  Do  not 
describe  possible  non-mattrial  changes,  such 
as  changing  the  time  of  daj'  at  which 
accumulation  unit  values  are  determined. 

(d)  Describe  how  contractowner  inquiries 
should  be  made.  | 

Item  8  Annuity  Period        I 

Briefly  describe  the  anniity  options 
i.v  iilable.  The  discussion  should  include: 

(a)  Material  factors  ihatklelermine  the  level 
i)f  annuity  benefits: 

(b)  The  annuity  comnieiKement  date  (give 
the  earliest  and  latest  posjible  dates); 

(c)  Frequency  and  dur.Tllon  of  annuity 
payments,  and  the  effect  of  these  on  the  level 
of  payment; 

(J)  The  effect  of  assumed  investment 
return; 

je)  Any  minlnmm  amount  necessary  for  an 
arinuity  option  and  the  consequences  of  an 
insufficient  amount;  and    i 

(f)  Rights,  if  any.  to  chaiige  annuity  options 
or  to  effect  a  transfer  of  investment  base  after 
the  annuity  commencement  date. 

Instructions:  1.  Describe  the  choices,  if  any, 
available  to  a  prospettiveiannuitant,  and  the 
efieut  of  not  specifying  a  Aoice.  Where  an 
annuitant  is  giver,  a  choict  in  assumed 
invest-mcnt  return,  explain  the  effect  of 
choosing  a  higher,  as  oppdsed  to  a  lower, 
.issumed  investment  returf. 

Z.  Detailed  disclosure  os  the  method  of 
f  alculating  annuity  paymanfs  should  be 
placed  in  the  Statement  oJ  Additional 
lnform;Uion.  Item  22. 

Hnrn9.  Death  Benefit 

Briefly  describe  any  de;  th  benefit 
available  under  a  variabh  annuity  contract 
during  the  accumLJalion  and  the  annuity 
periods.  Include: 

(iii  When  the  death  benefit  is  calculated 
and  payabl?  and  the  effect  of  choosing  a 
specific  method  of  payment  on  calculation  of 
that  death  benefit,  and 


(b)  The  forms  the  benefit  may  take, 
including  the  effect  of  not  choosing  a 
payment  option  and  the  period,  if  any.  during 
which  payments  must  begin  under  any 
annuity  option. 

Item  10.  Purchases  and  Contract  Value 

(a)  Briefly  describe  the  procedures  for 
purchasing  a  variable  annuity  contract. 
Include  a  concise  explanation  of: 

(i)  The  minimum  initial  and  subsequent 
purchase  payments  required  and  any 
limitations  on  the  amount  of  purchase 
payments  that  will  be  accepted  (If  there  are 
separate  limits  for  each  sub-account,  state 
these  limits.): 

(ii)  A  statement  of  when  initial  and 
subsequent  purchase  payments  are  credited: 
and 

(iii)  The  way  in  which  purchase  payments 
are  credited,  including:  (A)  An  explanation 
that  purchase  payments  are  credited  on  the 
basis  of  accumulation  unit  value,  (B)  how 
accumulation  unit  value  is  determined,  and 
(C)  how  the  number  of  accumulation  units 
credited  to  a  contract  is  determined. 

(b)  Explain  that  investment  performance  of 
the  portfolio  company,  exprenses.  and 
deduction  of  certain  charges  affect 
accumulation  unit  value. 

(c)  Describe  when  calculations  of 
accun;ulation.unit  value  are  made  and  that 
pui chase  payments  are  credited  to  a  contract 
on  the  basis  of  accumulation  unit  value  next 
determined  after  receipt  of  a  purchase 
paynient. 

(d)  Identify  each  principal  underwriter 
(other  than  the  depositor)  of  the  variable 
annuity  contracts  and  state  its  principal 
business  address.  If  the  principal  underwriter 
is  affiliated  with  the  Registrant,  the  depositor, 
or  any  affiliated  person  of  the  Registrant  or 
the  depositor,  identify  how  they  are  affiliated 
(e  g.,  the  principal  underwriter  is  controlled 
by  the  depositor). 

Item  11.  Redemptions 

(a)  Briefly  describe  how  a  contractowner  or 
annuitant  (if  the  variable  annuity  option 
chosen  by  the  annuitant  is  not  based  on  a  life 
coiitingency)  can  redeem  a  variable  annuity 
contract,  including  how  the  proceeds  are 
calculated  and  when  they  are  payable. 

(b)  If  the  Registrant  offers  the  variable 
annuity  contracts  in  connection  with  the 
Texas  Optional  Retirement  Program,  describe 
the  restrictions  on  redempuon  that  apply. 

Instruciion:  Registrants  can  satisfy  ibis 
Item  by  describing  the  applicable  restrictions 
on  redemption  on  a  supplement  attached  to 
prc.5pe.;tuses  delivered  to  participants  in  the 
Texas  Optional  Retirement  Prrgram. 

(c)  If  a  request  for  redemption  m.^y  not  be 
honored  for  a  period  of  time  after  a 
coni'actowner's  investment,  describe  biiefly. 

(d  ■  BrjeHy  describe  any  provision  for  lapse 
or  involuntary  redemptions  under  the 
contract  and  the  reasons  for  it,  such  as  the 
size  of  the  account  or  infrequency  of 
purchase  payments. 

(e)  Briefly  describe  any  revocation  nghts 
(e.g.,  '"ten-day  free  look"  provisions). 

Item  12.  Taxes 

(a)  Briefly  describe  the  tax  consequences  to 
investors  of  an  investment  in  the  variable 
annuity  contracts  being  offered. 


Instruction:  This  disclosure  need  not 
include  detailed  description  of  applicable 
law.  The  discussion  should  include  the 
taxation  of  annuity  payments,  death 
proceeds,  periodic  and  non-periodic 
withdrawals,  pledges  and  assignments  of  the 
I  iiiiiMMi.itfiiii  itiTilli  i1]  and  any  other  method 
b^<<>iich  taxable  income  may  be  received  by 
tlfe  investor  under  the  variable  annuity 
contract,  as  well  as  the  tax  benefits  accorded 
annuities  daring  the  accumulation  period.  If 
the  tax  consequences  vary  depending  on  the 
use  of  the  variable  annuity  contract  (i.e..  to 
fund  an  individual  retirement  annuity  or 
corporate  plan),  the  variations  should  be 
briefly  described. 

(b)  Identify  the  types  of  qualified  plans  for 
which  the  variable  annuity  contracts  are 
intended  to  be  used. 

Instructions:  1.  Identify  the  types  of 
persons  who  may  use  the  plans  (e.g., 
corporations,  self-employed  individuals)  and 
disclose,  if  applicable,  that  the  terms  of  the 
plan  may  limit  the  right  otherwise  available 
under  the  contracts. 

2.  Do  not  describe  the  Internal  Revenue 
Code  requirements  for  qualifications  of  plans 
or  the  non-annuity  tax  consequences  of 
qualification  (e.g..  the  effect  on  employer 
taxation). 

(c)  Briefly  describe  the  impact,  if  any,  of 
taxation  on  the  determination  of  account  or 
sub-account  values. 

Item  13.  Legal  Proceedings 

Briefly  describe  any  material  pending  legal 
proceedings,  other  than  ordinary  routine 
litigation  incidental  to  the  business,  to  which 
the  Registrant,  any  subsidiary  of  the 
Registrant,  or  the  Registrant's  principal 
underwriter  or  depositor  is  a  party.  Include 
the  name  of  the  court  where  the  case  is 
pending,  the  date  filed,  and  the  principal 
parties.  Include  similar  information  for  any 
proceedings  instituted  by  governmental 
authorities. 

Instruction:  Legal  proceedings  are  material 
only  to  the  extent  that  they  are  likely  to  have 
a  material  adverse  effect  upon:  (1)  The  ability 
of  the  principal  underwriter  to  perform  its 
contract  with  the  Registrant  or  of  the 
depositor  to  m.eet  its  obligations  under  the 
variable  annuity  contracts:  or  (2)  the 
Registrant. 

Item  14.  Table  of  Contents  of  the  Statement  of 
Additional  Information 

List  the  contents  of  the  Statement  of 
Additional  Information. 

Part  B— Information  Required  in  a  Statement 

of  Additional  Information 

Item  15.  Cover  Page 

(a)  The  outsida  cover  page  must  conlaiathe 
following  information: 

(i)  The  Registrant's  name; 

(ii)  The  depositor's  name: 

(iii)  A  statement  or  statements  (A)  that  the 
Statement  of  Additional  Information  is  not  a 
prospectus:  (B)  that  the  Statement  of 
Additional  Information  should  be  read  wi'h 
the  prospecrus;  and  (C)  how  a  copy  of  the 
prospectus  m.ay  be  obtained: 

(iv)  The  date  of  the  Statement  of 
Additional  Information:  and 


26178  Federal  Register  /  Vol.  50.  No.  122  /  Tuesday.  |une  25.  1985  /  Rules  and  Regulations 


|v)  The  date  of  the  related  prospectus  and 
any  other  identifying  information  that  the 
Registrant  deems  appropriate. 

(b)  The  cover  page  may  include  other 
information,  provided  that  it  dues  not  by  its 
nature,  quantity,  or  manner  of  presentation, 
impede  understanding  of  required 
information. 

Item  16.  Table  of  Contents 

Ljst  the  contents  of  the  Statement  of 
.Additional  Information  and.  vihere  useful, 
provide  cross-references  to  the  prospectus 

Item  17.  General  Information  and  History 

(a)  If  the  depositor's  name  was  changed 
during  the  past  five  years,  state  its  former 
name  and  the  approximate  date  on  which  it 
was  changed.  If,  at  the  request  of  any  state, 
sales  of  contracts  offered  by  the  Regi.strant 
have  been  suspended  at  any  time,  or  if  sales 
of  contracts  offered  by  the  depositor  have 
been  suspended  during  the  p.<st  five  years, 
br.efiy  descnbe  the  reasons  for  and  results  of 
the  suspension. 

(b)  If  10  percent  or  more  of  the  assets  of 
any  sub-account  are  not  attributable  to 
vanable  annuity  contracts  or  to  accumulated 
deductions  or  reserves  (eg.,  initial  capital 
contributed  by  the  depositor),  state  what 
percentage  those  assets  are  of  the  total  assets 
of  the  separate  account.  If  the  depositor,  or 
any  other  person  controlling  the  assets,  has 
any  present  intention  of  removing  the  assets 
from  the  sub-account,  so  state. 

(c)  If  the  depositor  is  controlled  by  another 
person  that,  in  tern,  is  controlled  by  another 
person,  give  the  name  of  each  control  person 
and  the  nature  of  lis  business. 

Item  18.  Services 

(a)  Describes  all  fees,  e.xpenses.  and  costs 
of  the  Registrant  which  are  to  be  paid  by 
persons  other  than  the  depositor  or  the 
Registrant,  and  identify  such  persons. 

(b)  Give  a  summary  of  any  contract  for  the 
provision  of  management-related  services  to 
the  Registrant  that  may  be  of  interest  to  a 
purchaser  of  Registrant's  secuniies,  unless 
the  contract  is  described  in  response  to  some 
other  item  of  this  form.  Identify  the  parties  to 
the  contract,  and  show,  for  the  past  three 
years,  the  total  dollars  paid  and  by  whom. 

Instruction:  1.  A  contract  for  "management- 
related  services"  includes  any  agreement 
whereby  another  person  agrees  to  keep, 
prepare,  or  file  such  accounts,  books,  records, 
or  other  documents  as  the  Registrant  may  be 
required  to  keep  under  federal  or  state  law. 
or  to  provide  any  similar  services  with 
respert  to  the  daily  operations  of  the 
Registrant,  but  does  not  include  the  following; 
(i)  Any  agreement  to  act  as  custodian  or 
agent  to  admini.ster  purchases  and 
redemptions  under  the  contracts,  or  (ii)  bona 
fide  contracts  for  outside  legal  or  auditing 
services,  or  bona  fide  contracts  for  personal 
employment  entered  into  in  the  ordinary 
course  of  business. 

2.  In  summarizing  a  management-related 
service  contract,  include:  the  name  of  the 
person  providing  the  service:  any  direct  or 
indirect  relatior.ships  between  such  person 
and  the  Registrant,  its  depositor,  or  its 
principal  underwriter  the  nature  of  the 
services  provided:  and  the  basis  of  the 
compensation  paid  for  the  last  three  fiscal 
years. 


(r)  Give  the  name  and  principal  business 
address  of  the  Registrant's  custodian  and 
independent  public  accountant  and  provide  a 
general  description  of  the  services  they 
perform. 

(d)  If  the  assets  of  the  Registrant  are  held 
by  a  person  other  than  the  depositor,  a 
commercial  b.ink.  trust  company,  or 
depository  registered  with  the  Commission  as 
custodian,  state  the  nature  of  the  business  of 
each  such  per."!on. 

(e)  If  an  affiliated  person  of  the  Registrant 
or  the  depositor,  or  an  affiliated  person  of 
such  an  affiliated  person,  acts  as 
administrative  or  servicing  agent  for  the 
Registrant,  furnish  a  description  of  the 
services  performed  by  that  person  and  the 
basis  for  remuneration.  Slate,  for  the  past 
three  years,  the  total  dolhirs  paid  for  Ihe 
services,  and  by  whom. 

Instniclior:  No  disclosure  need  be  given  in 
response  to  paragraph  (e)  of  the  Item  for  an 
administrative  or  servicing  agent  who  is  also 
the  depositor. 

(f)  If  the  depositor  is  the  principal 
underwriter  of  the  variable  annuity  contracts, 
so  state. 

Item  19.  Purchase  of  Securities  Being  Offered 

(a)  Describe  the  manner  in  which 
Registrant's  securities  are  offered  to  the 
public.  Include  a  description  of  any  special 
purchase  plans  and  any  exchange  privileges 
nc!  described  in  the  prospectus. 

Instrjctivn:  Address  exchange  privileges 
between  sub-accounts,  between  the 
Registrant  and  other  separate  accounts,  and 
between  the  Registrant  and  contracts  offered 
through  the  depositor's  genera!  account. 

(b)  Describe  the  method  that  will  be  used 
to  determine  the  sales  load  on  the  variable 
annuity  contracts  offered  by  the  Registrant. 

Instruction-  Explain  fully  any  difference  in 
the  price  at  which  variable  annuity  contracts 
are  offered  to  members  of  the  public,  as 
individuals  and  as  groups,  and  the  prices  at 
which  the  contracts  are  offered  for  any  class 
of  transactions  or  to  any  class  of  individuals, 
including  officers,  directors,  members  of  the 
board  of  managers,  or  employees  of  the 
Registrant's  depositor,  underwriter,  portfolio 
company,  or  investment  adviser  to  the 
portfolio  company. 

Item  20.  Unde.'writers 

(a)  If  the  depositor  or  an  affiliate  of  the 
depositor  is  the  principal  underwriter  of  the 
variable  annuity  contracts,  so  state. 

(b)  State  whether  the  offering  is 
continuous. 

(c)  State  the  aggregate  dollar  amount  of 
underwriting  commissions  paid  to.  and  the 
amount  retained  by.  the  principal  underwriter 
for  each  of  the  last  three  fiscal  years. 

(d)  If  during  the  Registrant's  last  fiscal  year 
any  payments  were  made  by  Ihe  Registrant 
to  an  undenvriter  of  or  dealer  in  Ihe  variable 
annuity  contracts  that  is  unaffiliated  with  the 
Registrant  or  the  depositor,  other  than 
paym.ents  made  through  deduction  from  the 
purchase  payments  at  Ihe  time  of  sale  nf  Ihe 
variable  annuity  contracts  or  from  contract 
values  upon  redemption,  give  the  following 
information: 

(i)  The  name  ar|^  address  of  the 
underwriter  or  dealer 
(ii)  The  circumstances  surrounding  Ihe 
,  payments: 


(iii)  1'he  amount  paid:  and 

(iv)  How  Ihe  amount  of  the  payment  was 
determined  and  Ihe  consideration  received 
for  it. 

Instructions:  1.  Information  need  not  be 
given  about  Ihe  service  of  mailing  proxies  or 
periodic  reports  of  the  Registrant. 

2.  Information  need  not  be  given  about  any 
service  for  which  total  payments  of  less  than 
$5,001)  were  made  during  each  of  the  last 
three  fiscal  years. 

3  Information  need  not  be  given  about 
payments  made  under  any  contract  to  act  as 
administrative  or  servicing  agent. 

4.  If  the  payments  were  made  under  an 
arrangement  or  policy  applicable  to  dealers 
generally,  simply  describe  the  arrangement  or 
policy. 

Item  21  Calculation  of  Yield  Quotations  of 
.Money  Market  Sub-Accounts 

Describe  the  method  used  to  compute  each 
yield  quotation  provided  in  the  prospectus 
pursuant  to  Item  4(b). 

Instructions:  1.  For  purposes  of  the  yield 
compulation.  Ihe  determination  of  net  change 
in  account  value  must  reflect  all  deductions 
that  are  charged  to  all  contract-owner 
accounts  in  proportion  to  the  length  of  the 
base  period  and  the  sub-account's  average 
account  size. 

2.  Deductions  from  purchase  payments  and 
sales  loads  asses.>ed  at  Ihe  time  of 
redemption  or  annuitijtation  shoulJ  not  be 
rfflected  in  Ihe  computation  of  current  yield. 

3.  Realized  giiins  and  losses  from  the  sale 
of  securities  and  unrealized  appreciation  and 
depreciation  of  Ihe  sub-account  and  Ihe 
portfolio  company  are  to  be  excluded  from 
the  calculation  of  yield. 

4.  When  calculating  the  yield  quotation 
required  in  Item  4(b).  Registrants  that  choose 
to  make  such  an  election  on  an  annual  basis 
may  use  a  median  account  size  in  place  of  an 
average  account  size  in  determining  the  base 
ptriod  return. 

Item  22.  Annuity  Payments 

Describe  the  method  for  determining  the 
amount  of  annuity  payments  if  not  described 
in  the  prospectus.  In  addition,  describe  how 
aryy  change  in  the  amount  of  a  payment  after 
Ihe  first  paymer.t  is  determined. 

Item  23.  Financial  Statements 

(a)  Provide  financial  statements  of  the 
Registrant. 

Instruction:  The  financial  statements  and 
schedules  required  by  Regulation  S-X  (17 
CFR  Part  210)  shall  be  provided  in  a  separate 
section.  Financial  statements  of  the 
Registrant  may  be  limited  to: 

(i)  An  audited  balance  sheet  or  statement 
of  assets  and  liabilities  as  of  the  end  of  the 
most  recent  fiscal  year; 

(ii)  An  audited  statement  of  operations  for 
the  most  recent  fiscal  year  conforming  to  the 
requirements  of  Rule  6-07  of  Regulation  S-X 
(17  CFR  210.6-07);  and 

(iii)  Audited  statements  of  changes  in  net 
assets  conforming  to  the  requirements  of  Rule 
6-08  of  Regulation  S-X  (17  CFR  210.6-08)  for 
the  two  most  recent  fiscal  years.  ^ 

(b)  Provide  financial  statements  of  the 
depositor 


Instrtations: 
and  schedules 
Rraula'io,-.  S-.^ 
sep;i;  ite  sectic 
paragraph  (a)  < 
Company  ivou 
financial  state! 
gener.illy  acce 
except  fur  use 
i>r  other  registi 
N-3  or  N-1.  its 
prepared  in  ac 
leqiiirements. 

2.  .Nolwiihsl 
statements  nni 
Regjlrttion  S-3 
balance  sheets 
Rtgula'ion  S-3 
notes  thf-eto. 
and  inste.3j  in 
Kcgistrat.on  S' 

3.  Notwithst 
S-X  (17  CFR  2 
statements  of 
curtKTit  than  a 
fisc:^l  V  yi  of  t 

\\)T\v  •.'••p'.i 
have  rewer  be 
registration  sti 
Act  nf  l'J33pf 
offers  variable 
vamble  life  ir 

(ii)  The  bu!a 
llie  end  of  eilh 
years  iiicludec 
a  combined  ci 
company,  or  a 
mutual  cumi>a 

(iii)  The  bal 
the  end  of  a  fii 
the  expected  c 
lO.?;'  .a'cI  (or  a 
filing  if  the  rcf 
sole'y  under  Ii 
combined  cap 
company,  or  a 
mutual  compa 
two  fiscal  qua 
poiiwd.  the  de 
purposes  of  th 

Any  interim 
by  this  Item  n 
financial  state 
period  of  an  e 

hnrt  C  Other 
Htm  24.  Finar 

List  all  final 
fili-d  as  part  o 

(:•)  Financif 

h:  J  true  t  ion: 
styiements  wl 
P.:rf  Bof  thcl 

fb)  Exhibits 

(1)  Copies  f 
directors  of  th 
establishmeni 

(2)  Copies  c 
s^cuiities  and 
Registrant,  ini 
reniuneralion 

(3)  Copies  c 
distribution  c 
and  the  princi 
and  the  princ 
or  copies  of  a 
underwriters 
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//?N/n.;  .'/c>/7s'  1.  The  fin.indi.il  sliitrmcnts 
anil  schedules  of  ihe  di'piis.fur  rfqiiiii.'d  by 
Ri'3iil.i*ior,  S-X  shfiil  be  piolided  in  a 
sep;i!  .ti'  section  following  tfie  response  to 
pura>!raph  (h)  of  this  Item  If  the  Inaiirance 
Company  wou'J  not  have  t-j  prpp^re 
fin.inci.il  stdtrmenis  in  arrdrdance  with 
gent'i..!iy  accep'ed  uctouri'jng  principles 
except  for  use  in.  this  re<jiai;tition  statement 
or  other  registration  sialemenls  filed  on  Form 
N-j  or  N-1,  its  financial  statements  may  be 
prepared  in  aixord.mcc  wit  i  statutory 
leqiiirements. 

2.  Notwiihslanding  Instruction  1  above,  all 
statements  and  schedules  n  iquirnd  by 
Regjlrilion  S>-X,  c-xcipt  for  fte  ( onsoliiiated 
balance  sheets  deficnbed  in  Rule  3-01  of 
ktgula'ion  S-X  {17  CFR  niH3-01)  and  any 
notes  thereto,  may  be  omirttd  from  Part  B 
and  instead  included  in  Part  C  of  the 
Kcg;strat:on  Statement.        i 

3.  Notwithstanding  Rule  1-12  of  Regulation 
S-X  (17  CFR  210.3-12).  the  Jnancial 
statements  of  the  depositorineed  not  be  more 
cu.  riMil  than  as  of  the  enu  uf  the  most  recent 
fiscal  v  Ji  of  the  depositor  UTiless: 

(i)  T'lP  -'fp'-is-itor's  financial  statements 
have  ppier  been  included  ii  an  effective 
registration  statement  under  the  Securities 
A(,l  nf  1'JJ3  pf  a  separate  aocount  which 
offers  variable  annuity  contracts  or  funds 
variable  life  insurance  conttacts:  or 

(ii)  The  balance  sh<;et  cf  the  depositor  at 
ll'.e  end  of  either  of  the  two  most  recent  fiscal 
years  included  in  response  lo  this  Item  shows 
n  combined  capital  and  surplus,  if  a  stock 
i.ompuny  or  an  unassigned,  surplus,  it  a 
mutual  company,  oi  less  th^n  SIOOO.'XX);  or 

(iiij  The  balance  <-heei  ofjthe  depositor  at 
ilie  end  of  a  fiscal  !|uarter  v^ithin  135  days  of 
ihe  expected  date  of  effectiicness  under  the 
I9.'-;'.  .*ict  (or  a  fiscal  quartri  within  90  days  of 
filing  if  the  registration  stattmnnt  is  filed 
solf'v  under  the  1940  Act)  i-ould  show  a 
romtuned  capital  and  siirpi|i;8.  if  a  stock 
.-ompany,  or  an  unassignedj  surplus,  if  a 
mutu.il  company,  of  less  thin  SI .OOi.'.Ojn.  If 
two  fiscal  quarters  er.v  wUhin  the  135  d^y 
peiiud.  the  depositor  m.'y  croose  ci'lier  for 
;i'jrposRS  of  this  lest. 

Any  interim  financial  statements  required 
by  this  Item  need  not  be  rtwuparative  with 
finincidl  statements  for  th^  same  interim 
period  of  an  earlier  year. 

t'lr!  C.  Other  Informction 
I'.rm  24.  Financial  Stnteme( 


Ms  and  Exhibits 

nts  aiid  exhibits 
kion  Statement. 


lint  all  financial  sldieniJ 
fih'.i  as  part  of  the  Kegistr; 

(:•;  Financial  statements. 

Instruction:  Designate  thLse  financial 
sti  lements  which  are  intluped  in  Part  A  and 
P  ;^t  B  of  the  Registration  Statement. 

(l).  Exhibits: 

(1)  Copies  of  the  resolulibn  of  the  beard  of 
directors  of  the  depositor  Authorizing  Ihe 
establishment  of  the  Registrant: 

(2)  Copies  of  al!  agreemerts  for  custody  of 
sfcuiities  and  similar  invpltmenis  of  the 
Registrant,  including  the  schedule  of 
reiiiuneralion; 

(3)  Copies  cf  each  underwriting  or 
distribution  contract  between  the  Registrant 
and  the  principal  underwriter  or  the  depositor 
and  the  principal  underwriter,  and  specimens 
or  copies  of  all  agreements  between  principal 
underwriters  and  dealers; 


(4)  The  form  of  each  variable  anniily 
con  tract: 

(5)  Ihf  form  of  application  used  wih  any 
vjriable  annuity  contract  provided  in 
response  to  (4)  above: 

(6|  Copies  of  Ihe  certificate  of  incorporation 
or  other  instrument  of  <jrganizalion  and  Ihe 
byl.MWS  of  the  depositor. 

(7)  A  ctipy  of  any  contiact  uf  reinsurance  in 
connection  with  the  variable  annuity 
contracts  being  offered: 

(81  Copi.'s  of  all  other  material  contracts 
not  made  in  Ihe  ordinary  course  of  business 
which  are  to  be  performed  in  whole  or  in  part 
on  or  after  the  dale  of  filing  the  Registiation 
Stdtement; 

(9)  An  opinion  of  counsel  and  consent  to  its 
use  as  to  the  legality  of  Ihe  securities  being 
registered,  indicating  whether  they  will  be 
leg.iily  issued  and  will  represent  binding 
obligations  of  the  depositor; 

(10)  Copies  of  any  other  opinions, 
appraisals,  or  rulings,  and  consents  to  their 
use  relied  on  in  preparing  this  Registration 
Stiite.menl  and  required  by  Suction  7(3  of  the 
I'JJ.'l  Art: 

(11)  All  finanrial  statemenis  onulled  from 
Item  23:  and 

(Iz)  Copies  of  any  agreements  or 
understandings  made  in  consideration  for 
piovJding  the  initial  capital  between  or 
among  the  Registrant,  the  depositor, 
undi  rvvTiter.  or  initial  co.;tractowne;s  and 
wriMen  assurances  from  the  depositor  or 
initial  contractov.ners  that  the  purchases 
wore  made  for  investment  purposes  vv:thout 
any  present  intention  of  redeeming. 

iiislruition:  1.  Subject  to  the  rules  on 
incorporation  by  reference  and  Instruction  2 
below,  the  foregoing  exhibits  shall  be  filed  as 
a  part  of  the  Registration  Statement.  FAhibits 
numbered  3  and  9-11  above  need  be  filed 
only  as  part  of  a  1^)33  Act  Registration 
Statement.  Exhibits  shall  be  lettered  oi 
namberr^d  for  convenient  reference.  Exhibits 
iiiLO.poraled  by  reference  may  bear  the 
de.signation  given  in  a  previous  filing.  Where 
exhilits  are  incoiporatad  by  reference,  the 
reference  shall  be  made  in  the  list  of  exhib.ts. 

2  A  Rcg-strant  need  not  tile  an  exhibit  as 
part  oi  a  pcsi-effeclive  amtnd.Tient  if  the 
exhibit  has  been  filed  in  the  Registrant's 
iniiial  rr-gistration  statuinen!  or  in  a  previous 
pi/st-ef;ective  amendment,  unless  there  has 
been  a  change  in  thi^  exhibit  or  unless  the 
exhibit  is  a  copy  of  a  consent  required  by 
Sriclion  r  I'f  the  1933  Act  or  i.-;  a  financial 
statement  omitted  from  Item  23. 

It^m  25.  Directors  and  Officers  of  the 
Depositor 

GiVjB  ihe  following  iri.ormation  about  eul;h 
director  or  officer  of  the  depositor 


Na^i?  and  oi'fcipal  bu~"*s& 

7i<.l..!L-hf 


Po&ii'Ofs  and  ofttccs  *ilh 


Instruction:  Registrants  need  only  provide 
the  ab(;ve  information  for  officers  or  directors 
who  are  engaged  directly  or  indirectly  in 
activi'.it'S  relating  to  the  Registrant  or  ihe 
varial)ie  annuity  contracts  offered  by  the 
Rfrgistiant.  and  for  executive  officers 
includ'Tg  the  depositor's  president,  secretary. 


treasurer,  and  vice  presidents  who  h.ive 
aullioiity  lo  act  .:.s  pie.s.deiU  in  his  or  her 
abscnee. 

Item  26.  Persons  Controlled  by  or  Under 
Comm(?n  Control  with  the  Depositor  or 
Ri;gislr;.iit 

Provide  a  list  or  diagram  of  all  persons 
diri'clly  or  indirectly  controlled  by  or  under 
common  conL^o!  with  the  depositor  or 
Registrant  and  for  Pd.:h  such  pnrson  indicate 
(1)  if  a  company,  the  state  or  other  so',  ereign 
power  under  whose  laws  it  is  organi/t:d,  (2) 
the  percentage  of  voting  securities  owned  or 
other  basis  of  control  by  Ihe  person,  if  any. 
immediately  controlling  if.  and  (3)  its 
principal  business  unless  such  principal 
business  is  imp!i..it  in  its  name. 

Instruction:!:  1.  This  list  or  diagram  shall 
include  the  Registrant  and  the  depositor  a.^d 
shall  shew  clearly  the  relationships  between 
each  company  named.  If  a  company  is 
controlled  by  direct  ownership  of  its 
securities  by  two  or  more  persons,  so  indicate 
by  appropriate  cross-reference. 

2.  Designate  (i)  subsidiaries  for  which 
sepaiate  financ  ial  statements  are  filed;  (ii) 
subsidiaries  included  in  the  re-jpective 
consolidated  financial  statements;  (iii) 
subsidaries  included  in  the  respective  group 
financial  statements  filed  for  unconsolidated 
subsidiaries  and  (iv)  other  subsidiaries, 
indicating  briefly  why  sialeinents  of  such 
subsidiaries  are  not  filed. 
Item  .-'.7.  Number  of  Conliactowna.'-s 

State  as  of  a  specified  dale  within  90  days 
prior  to  the  date  of  filing  the  number  of 
contractowners  of  qui^lified  and  non  qualified 
contracts  ofiered  by  Registrant. 

Item  28.  Indemnification 

State  the  general  effect  of  any  contract, 
arrangements,  or  statute  under  which  any 
underwriter  or  affiliated  person  of  the 
Registrant  is  insured  or  indemnified  in  any 
ma.^nsr  against  any  liability  which  may  be 
incurred  in  such  capacity,  other  than 
insurance  provided  by  any  underwriter  or 
affiliated  person  for  his  own  protectio.^. 

Instruction:  In  re.sponding  to  this  item  ihe 
Registrant  should  note  the  requirements  of 
Rules  401  and  464  under  Ihe  1933  Act  (17  CFR 
230.461,  230  484)  and  section  17  of  the  1940 
Act(15U.S.C.  »>a-17). 

Item  29.  i'rir.(;ipal  Underwriters 

(a)  Give  the  nH.ne  of  each  investnient 
company  (other  than  the  Regislr.mt)  for 
which  eacii  principal  undorwrilei  currently 
distributiry  securities  of  .he  Registrant  also 
acts  as  a  principal  underwriter,  depositor, 
.sponsor,  oj-  investment  adviser. 

(b)  Give  the  inforniatiun  .required  by  the 
following  table  w ith  respect  to  each  director, 
officer,  or  partner  of  each  principal 
underwriter  ranicd  in  the  answer  to  Item 
lOldj: 


Name  a-x)  princip,''!  buaness 
ID 


Posit<o"S  and  oHices  with ' 
bndemniM 

(2) 


Instrui'iii'.n  If  a  principal  underwriter  is  the 
depositor  or  an  affiliate  'hereof,  and  is  a!sj 
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an  insurance  company,  thr  above  information 
for  officers  or  directors  iu;c<^only  be 
provided  for  officers  or  directors  who  are 
rnjj.igpd  directly  or  indirectly  in  activities 
relating  to  the  Registrant  or  the  variable 
annuity  contracts  offered  by  the  Resistranl. 
and  for  executive  officers  including  the 
depositor's  or  its  affiliate's  president. 


secretary,  treasurer,  and  vice  presidents  who 
have  authority  to  act  as  president  in  his  or 
her  absence. 

(c)  Give  the  following  information  about  all 
commissions  and  other  compensation 
received  by  each  principal  underwriter, 
directly  or  indirectly,  from  the  Registrant 
during  the  Registrant's  last  fiscal  year 


undenmier 


('» 


NM  iKXteminting 
ckscounts  and 

commissions 

(2) 


Compensalion  on 
rwMmption  or 

annuAzaton 

(3) 


B'Okarags  commission 


{*) 


Compcnsalion 

tw 


L'lstrjcHons:  1.  Show  in  a  note,  or 
otherwise,  the  nature  of  the  services  provided 
in  return  for  the  compensation  shown  in 
column  (5). 

2.  Information  need  not  be  given  about 
bona  fide  contracts  with  the  Registrant  or  its 
depositor  for  outside  legal  or  auditing 
services,  or  bona  fide  contracts  for  personal 
employment  entered  into  with  the  Registrant 
or  its  depositor  in  the  ordinary  course  of 
business. 

3.  Information  need  not  be  given  aliout  any 
service  for  which  total  payments  of  less  than 
S5.000  were  made  during  each  of  the  last 
three  fiscal  years. 

4.  Information  need  not  be  given  about 
payments  made  under  any  agreement 
whereby  another  person  contracts  with  the 
Registrant  or  its  depositor  to  perform  as 
custodian  or  administrative  or  servicing 
agent. 

Item  30.  Location  of  Accounts  and  Records 

Give  the  name  and  address  of  each  person 
who  maintains  physical  possession  of  each 
account,  book,  or  other  document,  required  to 
be  maintained  by  section  3i(a)  of  the  1940 
Act  (15  U.S.C.  80a-30{a))  and  the  rules  under 
it  (17  ere  2ro.31a-l  to  31a-3). 

Item  31.  Management  Services 

Give  a  summary  of  any  contract  not 
discussed  in  Part  A  or  Part  B  of  this  Form 
under  which  management-rei.ited  services 
are  provided  to  the  Registrant,  showing  the 
parties  to  the  contract  and  the  lot;:!  dollars 
paid  and  by  whom,  for  the  last  three  fiscal 
years. 

lnstr.:ct:ons:  1.  The  instructions  to  Item 
18(b)  of  this  Form  shall  also  apply  to  this 
Item. 

2.  Information  need  not  be  given  about  any 
service  for  which  total  payments  of  less  than 
S5.(X)0  were  made  during  each  of  the  last 
three  fiscal  years. 

Item  32.  Undertakings 

Give  the  following  undertakings  in 
substantially  this  form  in  all  initial 
registration  statements  filed  under  the  1933 
Act: 

(a)  An  undertaking  to  file  a  post-effective 
amendment  to  this  registration  statement  as 
freciuently  as  is  necessary  to  ensure  that  the 
audited  financial  statements  in  the 
registration  statement  are  ne«er  more  than  16 
months  old  for  so  long  as  payments  under  the 
variable  annuity  contracts  may  be  accepted; 

(b)  An  undertaking  to  include  either  (1)  as 
part  of  any  application  to  purchase  a  contract 


offered  by  the  prospectus,  a  space  that  an 
applicant  can  check  to  request  a  Statement  of 
Additional  Information,  or  (2)  a  post  card  or 
similar  written  communication  affixed  to  or 
included  in  the  prospectus  that  the  applicant 
can  remove  to  send  for  a  Statement  of 
Additional  Information: 

(c)  An  undertaking  to  deliver  any 
Statement  of  Additional  Information  and  any 
financial  statements  required  to  be  made 
available  under  this  Form  promptly  upon 
written  or  oral  request. 

Si}!!:atiires 

As  required  by  (the  Securities  Act  of  1933 
and)  the  Investment  Company  Act  of  1940. 
the  Registrant  (certifies  that  it  meets  the 
requirements  of  Securities  Act  Rule  486(b)  for 
effectiveness  of  this  Registration  Statement 
and)  has  caused  this  Registration  Statement 
to  be  signed  on  its  behalf,  in  the  City  of 
.  and  State  of on 


this- 


day  of  - 


19- 


(Registrant) 
By 


(Signature  and  Title) 


(Depositor) 
Bv 


(Name  of  officer  of  depositor) 


(Title) 

Instruction:  If  the  registration  statement  is 
being  filed  only  under  the  Securities  Act  or 
under  both  the  Securities  and  the  Investment 
Company  Act.  it  should  be  signed  by  both  the 
Registrant  and  its  depositor.  If  the 
registration  statement  is  being  filed  only 
under  the  Investment  Company  Act.  it  should 
be  signed  only  the  Registrant. 

As  required  by  the  Securities  Act  of  1933. 
this  Registration  Statement  has  been  signed 
by  the  following  persons  in  the  capacities 
and  on  the  dates  indicated. 


(Signature) 


(Title) 


(Date) 

Guidelines  for  Form  X-3 

This  release  contains  Guidelines  prepared 
by  the  Division  of  Investment  Management 
for  registration  statements  on  Form  N-3  for 
management  separate  accounts.  The 
Guidelines  are  based  on  Commission 
releases  and  staff  interpretations.  Adherence 


to  these  Guidelines  should  speed  the 
examination  by  the  Division's  staff  of 
registration  statements  on  Form  N-3. 
The  Guidelines  are  not  rules  of  fhe 
Commission  and,  except  as  noted,  represent 
only  the  views  of  the  staff  of  the  Division,  not 
the  Commission.  The  Guidelines  should  be 
•read  with  the  Investment  Company  Act 
Releases  cited  in  them.  The  policies  staled  in 
the  Guidelines  may  be  changed  if  necessary. 

Tahlf  nf  Contents 

Guide  1 — Name  of  Registrant 

Guide  2 — Series  Accounts 

Guide  3— Investment  Objectives  atid  Policies 

Guide  4 — Types  of  Securities 

Guide  5 — Portfolio  Turnover 

Guide  6 — Business  History 

Guide  7 — The  Borrowing  of  Money 

Guide  8 — Senior  Securities.  Reverse 

Repurchase  Agreements.  Firm 

Commitment  Agreements,  and  Standby 

Commitment  Agreements 
Guide  9 — Short  Sales 
Guide  10 — Purchases  on  Margin 
Guide  11— Restricted  Securities 
Guide  12 — Purchase  and  Sale  of  Real  Kstate 
Guide  13 — The  Making  of  Loans  to  Other 

Persons 
Guide  14 — Other  Policies  Which  are 

Changeable  Only  if  Authorized  by  a 

Majority  of  Votes  or  Which  the 

Registrant  Deems  a  Matter  of 

Fundamental  Policy 
Guide  15 — Investment  in  Companies  for  the 

Purpose  of  Exercising  Control  or 

Management 
Guide  16— Investment  in  Securities  of  Other 

Investment  Companies 
Guide  17 — Tax-Free  Bonds — Issuer 

Diversification 
Guide  18 — Concentration  of  Investments  in 

Particular  Industries 
Guide  19 — Separate  Accounts  Investing  in 

Other  Than  High-Grade  Bonds 
Guide  20 — Disclosure  of  Risk  Factors 
Guide  21 — Government  Securities 
Guide  22 — Foreign  Currency  Transactions 
Guide  23— Management  of  the  Separate 

Account 
Guide  24 — Investment  Advisory  and  Other 

Services 
Guide  25 — Brokerage  Allocation 
Guide  26 — Redemption 
Guide  27— Valuation  of  Securities  Being 

Offered 
Guide  28 — Distribution  Expenses 
Guide  29 — Financial  Statements 
Guide  30 — Yield  Quotations  of  Money  Market 

Separate  Accounts 
Guide  31 — The  Synopsis 
Guide  32 — Administrative  Charges 
Guide  33 — Deferred  Sales  Loads 
Guide  34 — Annuity  Paymentg 
Guide  35 — Crediting  of  Contract  Values 
Guide  36 — Automatic  Annuity  Options 

Guide  1.  Name  of  Registrant 

The  registrant's  name  must  be  consistent 
with  section  35  of  the  Investment  Company 
Act  of  1940  ("1940  Act"),  which  prohibits, 
among  other  things,  use  of  a  name  or  title  that 
is  deceptive  or  misleading.  If  the  name 
suggests  a  certain  type  of  investment  policy, 
it  should  be  consistent  with  registrant's 
investment  policies.  If  the  name  indicates 
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that  registrant  is  a  money  market  septirate 
account,  registrant  should  have  a  policy 
requiring  investment  of  at  least  80%  of  its 
assets  in  debt  securities  meturing  in  thirteen 
months  or  less. 

If  the  name  implies  that  registrant  will 
invest  primarily  in  a  particular  type  of 
security,  other  than  money  market 
instruments,  or  in  a  certuia  industry  or 
industries,  the  registrant  should  have  an 
investment  policy  reqiiiring  that,  under 
normal  circumstances,  at  least  65  percent  of 
the  value  of  its  total  assets  will  be  invested  in 
the  indicated  type  of  security  or  industry.' 
Further,  the  registrant's  name  may  not  be  so 
similar  to  the  name  of  an  existing  investment 
company  as  to  cause  confusion  in  identifying 
the  separate  account. 

In  the  Division's  view,  the  discussion  in 
Investment  Company  Act  Release  No.  S.SIO 
(October  8, 1968)  abouf  the  proprietary  rights 
of  an  investment  company  and  its  adviser  in 
the  company's  name  is  not  applicable  to 
separate  accounts. 

Guide  2  Scries  Accounts 

If  the  separate  account  operates  as  a  series 
account,  i.e.,  it  has  more  than  one  portfolio, 
then  the  registrant  should  provide  disclosure 
in  the  prospectus  and  Statement  of 
Additional  Information  about  each  portfolio 
offered,  the  registrant  should  indicate  when 
the  discussion  is  addressing  the  separate 
account,  e.g..  the  election  of  members  of  the 
board  of  manngers  [see  nJe  18f-2  under  the 
1940  Act  (17  CFR  270.18f-2)),  and  when  it  is 
addressing  the  portfolio,  ft.i?.,  in  identifying 
investment  risks.  Specifically,  the  registrant 
should  identify  in  response  to  Item  H»){v)  the 
type  of  each  portfolio  or  briefiy  state  its 
investment  objectives.  Similarly,  the  sub- 
classification  of  each  portfolio  should  be 
identified  in  response  to  Itsm  5(b)(iil  and  the 
investment  objectives,  policies,  practices,  and 
risks  of  each  portfolio  should  be  described  in 
response  to  Item  5  or  Item  19,  as  appropriate. 
Expense  allocation  practices  should  be 
described  in  response  to  Bern  7.  Also,  if  fees, 
transfer  rights,  or  minimum  initial  or 
subsequent  purchase  payment  requirements 
differ  between  portfolios,  the  responses  to 
Items  7,  8, 11,  and  23  should  reflect  the 
differences.  Any  other  characteristics  of  the 
registrant  which  vary  among  portfolios,  e.g.. 
valuation  procedurf.s,  shald  be  described  in 
the  prospectus  or  Statement  of  Additional 
Information,  as  appropridjle. 

Guide  3.  Investment  Objeictives  and  Policies 

The  prospectus  should  clearly  and 
concisely  state  the  registrant's  investn-.v.'nt 
objectives  and  policies  (iacluding  the  types  of 
securities  in  which  it  will  invest).  Although  it 
is  not  possible  to  define  precisely  what  level 
of  investment  makes  a  particular  type  of 
investment  one  in  which  the  registrant 
invests  "principally,"  as  that  term  is  used  in 
Item  5(c)(ii)(A),  generally,  the  amount  of 
disclosure  about  a  particular  type  of 
investment  should  be  consistent  with  its 
prominence  in  the  registrant's  portfolio,  with 
emphasis  on  the  main  types  of  investments 
the  registrant  proposes  to  make  and  the  basic 
risks  of  those  investmenta.  Discussions  of 


'See  Guide  18,  Concentration  of  Investments  in 
Particular  Industries. 


types  of  investments  that  will  not  be 
emphasized  in  the  registrant's  portfolio 
should  be  brief  and.  in  many  cases,  may  be 
limited  to  identifying  the  particular  type  of 
investments.  (As  discussed  below,  the 
instructions  describe  certain  circumstances  in 
which  disclosure  may  be  so  limited.)  Similar 
treatment  should  be  givenio  other  practices, 
such  as  borrowing  money.  Registrants  should 
avoid  extensive  legal  and  technical  detail 
and  need  not  discuss  every  possible 
contingency,  such  as  remote  risks.* 

Registrant  should  not  describe  neaative 
investment  policies  in  the  prospectus,  i.e., 
policies  that  prohibit  a  particular  type  of 
investment  or  practice.  Section  8(b)  of  the 
1940  Act  may,  however,  require  information 
about  such  policies  in  the  registration 
statement.  Registrant  should  provide  very 
limited  disclosure  about  policies  that  will 
permit  it  to  invest  on  more  than  5  percent  of 
its  assets  in  certain  types  of  securities.  For 
example,  if  a  registrant  plans  to  invest  no 
more  than  5  percent  of  its  net  assets  in 
speculative  growth  stocks,  it  is  sufficient  to 
state  that  policy  in  the  prospectus  without 
elaboration. 

The  Statement  of  Additional  Information 
should  include  a  more  complete  discussion  of 
registrant's  investment  policies  that  were 
described  briefly,  or  not  at  all,  in  the 
prospectus.  More  complete  descriptions  of 
the  registrant's  principal  types  of  investments 
may  also  be  appropriate,  depending  on  the 
circumstances.  A  pr)licy  that  permits  a 
particular  practice,  but  wh'ch  has  not  been 
used  within  the  past  year,  as  well  as  whether 
the  cegistranf  intends  to  use  the  practice  in 
the  coming  year,  should  also  be  disclosed  in 
the  Statement  of  Additional  Information. 

Guide  4.  Types  of  Securities 

The  registrant  should  discuss  in  the 
prospectus  the  types  of  securities  in  which  it 
will  invest  to  reach  its  investment  objective. 
If  the  name  of  the  registrant  implies 
investment  in  a  particular  type  of  security 
[e.g..  Common  Stock  Separate  Account),  its 
policy  should  be  consistent  with  its  name 
jice  Guide  1).  The  proportions  of  the 
ff  gistrant's  assets  to  be  invested  in  debi  or 
equity  securities  need  not  be  stated  in  terms 
of  a  percentage  of  total  assets. 

If  the  registrant  intends  to  invest  in  foreign 
srcurities  or  real  estate  or  make  loans,  see 
Guides  20, 12,  or  13,  respectively. 

If  state  insurance  law  limits  the  types  of 
investments  the  separate  account  may  make  • 
tr  a  greater  extent  than  the  registrant's 
fundamental  investment  policies,  the  legal 
limitation  should  be  disclosed  in  the 
prospectus. 

Any  repurchase  agreement  entered  into 
with  a  broker,  a  dealer,  or  a  bank  must  be 
fully  collateralized.  A  repurchase  agreement 
is  fully  collateralized  only  if  the  market  value 
of  the  securities  held  as  collateral  plus  any 
accrued  interest  on  those  securities  is  equal 
to  or  greater  than  the  amount  at  which  the 
broker,  dealer,  or  bank  will  repurchase  the 
securities  or  repay  the  principal  amount 
borrowed  plus  interest  accrued  on  the 


'See  individual  subject  headings  of  these 
Guidelines  concerning  disclosure  for  specific 
investment  techniques  or  policies. 


principal  amount.  Further,  the  market  value 
of  the  securities  held  as  collateral  must  be 
marked  to  the  market  daily  during  the  entire 
term  of  the  agreement  and  the  repurchase 
agreement  should  provide  that  additional 
coUuteral  will  be  required  from  the  broker, 
dealer,  or  bank  if  the  market  value  of  the 
securities  falls  below  the  repurchase  price.  In 
addition,  a  registrant  must  acquire  actual  or 
constructive  possession  of  the  collateral.'' 

Guide  5.  Portfolio  Turnover 

The  registrant  should  briefly  di3cur,s  in  the 
prospectus  the  probable  effect  of  investment 
techniques  on  the  registrant's  rate  of  total 
portfolio  turnover,  if  these  effects  will  be 
significant  and  if  portfolio  turnover  will  have- 
brokerage,  tax.  or  other  significant 
consequences.  If  the  registrant  has  had  or 
anticipates  having  a  portfolio  turnover  rate  of 
approximately  100  percent  or  more,  the 
discussion  should  (1)  include  any  tax  and 
brokerage  consequences  which  will  result 
from  the  higher  portfolio  turnover  rate,  and 
(2)  cross-reference  the  discussions  of  income 
taxes  and  brokerage  practices  included  in  the 
prospectus.  The  Statement  of  Additional 
Information  should  discuss  portfolio  turnover 
if  the  prospectus  does  not  or  it  may 
supplement  the  prospectus  disclosure.  New 
separate  accounts,  other  than  money  market 
separate  accounts,  should  estimate  what  rate 
of  portfolio  turnover  will,  generally,  not  be 
exceeded  [e.g.,  50  percent,  100  percent,  lc>0 
percent  etc.). 

A  separate  account  that  invests  substantial 
portions  of  its  assets  in  both  common  stock 
find  debt  securities  or  preferred  stock,  should 
separately  describe  its  portfolio  turnover 
policy  for  the  common  stock  and  debt 
portions  of  its  portfolio.* 

Guide  6.  Business  History 

The  registrant  should  list  in  the  Statement 
of  Additional  Information  all  prior  names  of 
its  sponsoring  insurance  company  during  the 
past  five  years.  For  a  newly  organized 
insurance  company,  the  registrant  should 
state  that  the  company  has  no  prior  operating 
history. 
Guide  7.  The  Borrowing  of  Money 

The  registrant  should  state  in  the 
prospectus  any  intention  to  borrow  from  a 
bank  or  otherwise  to  leverage  its  assets.  If 
registrant  will  not  borrow  more  than  5 
percent  of  net  assets,  it  may  simply  state  its 
intention.  If  registrant  will  engage  in  a  higher 
level  of  borrowing,  it  should  concisely 
discuss  the  purposes  and  consequences  of 
such  borrowing  (such  as  increased 
leverage).*  The  Statement  of  Additional 


'Investment  Company  Act  Release  No.  106ti6 
(.^pril  18. 1979)  (44  FR  25128  (April  27, 1979)); 
Investment  Company  Act  Rjlease  No.  13005 
(February  2, 1983):  Letter  from  Gerald  Osheroff. 
Associate  Director  of  the  Division  of  Investment 
Management,  to  Mattliew  Fink,  General  Counsel  of 
the  Investment  Company  Institute  (pub.  avail.  May 
7, 1985). 

'See  Guide  4,  Types  of  Securities. 

»  See  Investment  Company  Act  Release  No.  7220 
(June  9, 1972)  (37  FR  12790  ()une  24. 1972)). 
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Infonnalion  may  contain  any  additional 
disc'oaure. 

Separate  accounts  organized  as  open-end 
mdnagemenf  investment  companies 
("mrtnagement  accounts")  are  permitted  to 
borrow  from  banks  under  18|f)  of  the  1940 
Act.  Under  section  18(g)  of  that  Act.  certain 
borrowings  for  temporary  purposes  are  also 
permitted.  A  registrant  may  not  borrow  in 
excess  of  5  percent  of  the  value  of  its  total 
assets  for  any  reason  without  first  obtaining 
the  approval  of  its  eligible  voters  unless  the 
registrant  has  so  provided  in  Its  prospectus.* 
Generally,  the  prospectus  need  not  restate 
provisions  of  law  limiting  borrowing  by  the 
registrant. 

Because  borrowings  involve  the  creation  of 
a  senior  secunty.  see  Guide  8. 

Guide  8.  Senior  Securities.  Reverse 
Repurchase  Agreements.  Firm  Commitment 
Agreements,  and  Standby  Commitment 
Agreements 

Section  18(0  of  the  1940  Act  prohibits  the 
issuance  of  senior  securities  by  management 
accounts  except  borrowings  from  banks  up  to 
the  specified  asset  coverage.  Policies  on 
borrowings  should  be  set  forth  in  the 
prospectus  or  in  the  Statement  of  Additional 
Information,  depending  upon  the  significance 
of  the  policies  {see  Guide  7). 

The  registration  statement  should  concisely 
disclose  the  nature  and  consequences  of  the 
separate  account's  participation  in  securities 
trading  practices  such  as  reverse  repurchase 
agreements,  firm  commitment  agreenients. 
and  standby  commitment  agreements.'  The 
extent  to  which  such  disclosure  should  be 
included  in  the  prospectus  will  depend  on 
how  often  and  to  what  degree  the  registrant 
engages  in  those  kinds  of  trading  practices 
[see  Guide  3).  The  registration  statement 
should  fl)  describe  the  potential  risk  of  loss 
to  a  separate  account  and  its  investors  from 
those  transactions.  (2)  identify  the  securities 
trading  practices  as  distinct  from  the 
underlying  securities  (3)  expiam  the 
difference  in  investment  goals  of 
participating  in  the  secunties  trading 
practices  and  investing  in  the  underlying 
securities  \i  e..  securities  used  as  collateral 
for  the  trading  practices),  and  (4)  provide  any 
other  material  information  about  the 
practices  and  the  separate  account's 
participation  in  them.  Additionally,  the 
registrant's  name  should  not  be  misleading  in 
light  of  its  securities  trading  practices. 

Guide  9.  Short  Sales 

In  the  Division's  view,  a  short  sale  involves 
the  creation  of  a  senior  security  and  is. 
therefore,  subject  to  the  limitations  of  section 
18  of  the  1940  Act.  The  staff  has  taken  the 
position  that  in  order  to  comply  with  section 
18  of  the  1940  Act,  the  selling  registrant  must 
put  in  a  segregated  account  (not  with  the 
broker)  cash  or  United  States  government 
securities  equal  in  value  to  the  difference 


•  Swe  sections  13|ii|.  18(0(11.  and  18(8)  of  the  1940 
Act.  See  also  Investment  Company  Act  Release  No 
7221  dune  9.  1972)  (37  FR  12790  ()une  24.  1972)) 

'  For  a  piore  complete  ditussion  af  reverse 
repurchase  adreements.  firm  commitment 
agreements,  and  standby  commilmeni  agreement*, 
see  Investment  Company  Act  Release  No.  10666 
(Apn)  la  1979)  (44  FR  25128  (April  27. 1979)). 


between  (a)  the  market  value  of  the  securities 
sold  short  when  they  were  sold  short  and  (b) 
any  cash  or  United  States  government 
secunties  required  to  be  deposited  as 
collateral  with  the  broker  in  connection  with 
the  short  sale  (not  including  the  proceeds 
from  the  short  sale).  In  addition,  until 
registrant  replaces  the  borrowed  securit>.  it 
must  daily  maintain  the  segregated  account 
at  such  a  level  that  (1)  the  amount  deposited 
in  It  plus  the  amount  deposited  with  the 
broker  as  collateral  will  equ.il  the  current 
market  value  of  the  securities  sold  short,  and 
(2)  the  amount  deposited  in  it  plus  the  amount 
deposited  with  the  broker  as  collateral  will 
not  be  less  than  the  market  value  of  the 
securities  at  the  time  were  sold  short.* 

Selling  short  is  not  the  same  as  selling 
short  "against  the  box."  While  a  short  sale  is 
made  by  selling  a  security  the  separate 
account  does  not  own.  a  short  sale  Is  "against 
the  box"  to  the  extent  that  the  separate 
account  contemporaneously  owns  or  has  the 
right  to  obtain  at  no  added  cost  securities 
identical  to  those  said  short.  The  procedures 
described  abnve  for  short  sales  subject  to 
section  18  of  the  1949  Act  are  not  applicable 
to  short  sales  "against  the  box. " 

If  the  registrant  expects  to  sell  short,  or  to 
sell  short  "against  the  box  "  Its  policy  and  the  . 
effect  of  such  policy  should  be  described  in 
the  registration  statement.  Whether  the 
description  should  be  included  in  the 
prospectus  will  depend  upon  how  oflerr  and 
in  what  amount  the  registrant  will  sell  short 
{set-  Guide  3)  The  registration  statement 
should  include 

1.  An  explanation  of  'he  requirement  of 
collateral  and  a  segregated  account  and 

2  The  maximum  percentage  of  the  value  of 
the  registrant's  net  assets  that  will  be,  when 
added  together:  (a)  Deposited  as  cnjiateral  for 
the  obligation  to  replace  securities  borrowed 
to  effect  short  sales  and  (b)  allocated  to 
segregated  accounts  in  connection  with  short 
sales.* 

Guide  10.  Purchases  on  Margin 

Because  of  the  prohibition  in  section  18  of 
the  1940  Act  against  the  issuance  of  senior 
securities  by  management  accounts,  except  In 
connection  with  borrowings  from  banks,  the 
Division's  position  is  that  management 
accounts  may  not  establish  or  use  a  margin 
account  with  a  broker  to  effect  securities 
transactions  on  margin.'" 

Guide  11.  Restricted  Securities 

Although  the  acquisition  of  restricted 
securities  (securities  that  must  be  registered 
under  the  Secunties  Act  of  1933  before  they 
may  be  offered  or  sold  to  the  piiblir)  might 
not  be  deemed  to  be  an  underwriting 
commitment  under  section  12(c)  of  the  1940 
Act.  a  registrant  should  describe  in  the 
prospectus  any  policy  permitting  the 
purchase  of  restricted  securities  if  such 
securities  constitute  five  percent  or  more  of 
the  registrant's  portfolio  securities. 
Otherwise,  registrant's  policy  concerning 


restricted  securities  should  be  described  in 
the  Statement  of  Additional  Information. 

Note. — If  a  management  account  holds  a 
material  percentage  of  its  as.scls  In  restricted 
securities,  such  holdings  may  raise  questions 
about  valuation  and  the  separate  account's 
ability  to  make  payment  within  seven  days  of 
the  date  It  receives  a  requBst  for  the 
withdrawal  of  contract  values.  Scealsn 
Guides  1.1  and  28. 

Guide  12.  Purchase  and  S«le  of  Real  F.state 

Registrant  should  indicate  the  type  of  real 
estate  investments  which  It  proposes  to 
make,  if  any,  in  response  to  Item  5  and  Item 
19.  as  appropriate  in  light  of  the  level  of  any 
such  Investments  [see  Guide  3).  A 
management  account  should  not  acquire 
illiquid  assets,  including  real  estate  without 
an  established  market.  In  excess  of  10 
percent  of  the  registrant's  net  assets.' ' 

For  purposes  of  these  disclosure 
requirements,  the  Division  views  an  interest 
in  real  estate  as  including  securities  'othsr 
than  marketable  securities)  of  companies 
whose  assets  consist  substantially  of  real 
propertv  and  Interests  In  real  property, 
including  mortgages  and  other  liens,  but  does 
not  include  securities  of  companies  whose 
investments  in  real  estate  are  incidental  to  Us 
primary  business,  h.}.'..  banks  " 

Guide  l.'v  The  M.ikiny  nf  I.ivins  to  Other 
Persons 

In  resptjriit;  lo  Item  M.  and.  if  appropriate, 
in  Item  5.  the  registrant  should  state  Its  policy 
on  the  purchase  of  non -publicly  offered  debt 
securities  i including  convertible  securities).'' 
The  purchase  of  a  portion  of  an  issue  of 
publicly-distributed  bonds,  debentures,  or 
other  securities,  whether  or  not  the  purchase 
Is  made  upon  the  original  issuance  of  the 
securities,  is  not  a  loan.  The  registrant  should 
state  whether  It  will  make  loans  which  are 
short  term  (nine  months  or  less),  long  term,  or 
both.  If  a  management  account  holds  a 
material  percentage  of  Us  assets  in  debt 
sncuritlos  having  no  established  market,  there 
may  be  a  question  about  the  ability  of  the 
separate  account  to  make  payment  within 
seven  days  of  the  date  it  receives  a  request 
for  the  withdrawal  of  contract  values.  A 
management  account  should  not  acquire 
Illiquid  assets,  including  debt  securities  for 
which  there  is  no  established  market,  in 
excess  of  10  percent  of  the  registrant's  net 
assets." 


*  Investment  Company  Act  Release  No.  72Z1  (June 
9.  1972)  (37  FR  12790  (June  24.  1972)). 

'  Investment  Company  Act  Release  No.  7220. 
supra  note  S. 

'"  Investment  Company  Act  Release  No.  7221. 
supra  note  0. 


' '  See.  e.g..  investment  Company  .Act  Rf^lvase  No. 
5847  (October  21. 1969)  (35  FR  19909  (December  31 
1970)1. 

"However,  interests  in  companies  that  invest  in 
real  estate  are  not  interests  in  real  estate  for 
purposes  of  section  3(c)(S)(C)  of  the  Act.  See 
Investment  Company  Release  No.  3140  (.November 
18.  1960)  (25  FR  12177  (November  29.  I960)). 

"St^  Investment  Company  Act  Release  No.  7Z20. 
supra  note  5. 

"Investment  Company  Act  Release  No.  5847, 
supra  note  11. 
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Guide  14.  Other  Policies  Wh.ch  .ire 
ChangtMble  Only  if  Authorized  by  a  Majority 
of  Voles  or  VVhi(;h  the  Registrant  Deems  a 
.Matter  of  Fundamental  Policy 

Item  5  di.srusscs  the  :«nount  of  pri>siiertus 
disclosure  about  investitient  policies  which 
lire  changeable  only  if  i^iproved  by  a 
niajoiity  of  voles  and  a!|y  other  policy 
(wii'?ther  or  not  an  invoktnuvil  policy)  which 
ti'c  registrant  treats  as  [fundamental." 
(Jenerallv.  the  prospectus  need  not  describe 
policies  th:it  prohibit  certain  practices  or 
practices  Ih.M  the  regi-Jttant  does  not  intend 
fo  follow.  Information  concerning  nenative 
investment  policies  or  ji-actices  is.  however, 
rctiuired  fo  be  included  In  the  Statement  of 
.Additional  InformationJ 

When  the  vote  required  by  thif  resi.stranls 
by-laws  '«  stricter  than  Ihdl  required  by  the 
19^0  Act  to  change  a  poiicy  [stic  section 
2(h)(42)  and  section  13)Jlhe  Statement  of 
.Additional  Information  phould  so  sti;te. 

B>-Iaws  or  other  basip  orj^anizational 
documents  submiited  ai  exhibits  to  the 
rejjistrition  statement  spould  be  reviewed  to 
m:ike  certain  a  particulir  policy  slated  in 
response  to  Item  5  is  nif  contrary  to  the 
rfgistrant's  organizatioikal  documents.  For 
example,  if  the  reso!ulii)n  of  the  board  of 
diieciors  of  the  sponsoring  insurance 
company  authorizing  thfc  establishment  of  the 
registrant  prohibits  the  Registrant  from 
borrowing,  tha  regislrarif  should  not  state  a 
policy  ol  issuing  senior  becurit ies.  1  he 
reMistrants  organizational  documents  should 
not  contain  any  provision  which  precludes 
compliance  with  the  1940  .Act  or  the  niles 
under  it.  The  org.inizalipnal  documents  also 
.should  provide  the  registrant's  board  of 
managers  with  authoritv  to  take  whatever 
action  may  be  necessaiw  to  comply  with  any 
applicable  federal  statiite  or  rule. 

Cuide  rs.  Investment  in  Companies  for  the 
Purpose  of  Exercising  Qontrol  or 
Management 

If  one  of  the  registraiifs  significant 
ii.-.cstment  policies  is  t«  invest  in  companies 
fcr  (he  purpose  of  exercising  control,  as 
(•efined  in  section  2(a)ii)  of  the  1940  Act.  the 
registrant  should  expU^Jii  in  the  prospectus 
the  extent  to  which,  ami  when,  such 
investments  will  be  mafic.  A  statement  that 
the  registrant  is  diversified  or  tli.it  it  has  a 
policy  of  not  acquiring  r.cre  than  10  percent 
of  the  outstanding  votir  g  securities  of  any 
one  issuer  is  not  enougl  i.  since  even  su^h 
registrants  could  invesi  for  the  purpo.«e  of 
exercising  control  or  m  inagement.'* 
Guide  IB.  Investment  ir  Securities  of  Other 
bnestmenl  Companies 

Section  12lJ)(l)  of  th  >  19-50  Act  limits  the 
percentage  of  voting  se  ;urities  of  any  other 
inve.stmcnt  con-pany  w  lich  the  registrant 
may  acquire.  Tnat  sect:  on  also  limits,  with 
some  exceptions,  the  ptrcenlage  of  the  value 
of  the  registrants  asset^  that  may  be  invested 
in  seci:riti''s  of  other  in  i-cstrr.eni  comp.mies. 

If  the  registrant  intei^s  to  invest 
sigiiificanlly  in  the  secilrities  of  olher 
invesiiiunt  companies,  the  registrant  should 
state  in  the  prospectus  Ihe  percentage  of  iii 


"■Investment  Company  fVct  Release  No.  7221. 
supra  note  6. 


assets  which  may  be  so  invested.  Otherwise. 
the  registrant  should  show  in  the  Statement 
of  Additional  Information  the  percentage  of 
its  assets  which  may  be  invested  in  securities 
of  other  investment  companies. 

Guide  17.  Tax-free  Bonds— Issuer 
Diversification 

The  identification  of  the  issuer  of  a  lax- 
exempt  security  for  purposes  of  section 
5('))(1)  of  the  1940  Act  depends  on  the  terms 
and  conditions  of  the  se(;u'ity.  When  the 
assets  and  revenues  of  an  agency,  authority, 
instrumentality,  or  olher  political  subdivision 
are  separate  from  those  of  the  government 
creating  the  subdivision  .'ind  the  security  is 
backed  only  by  the  assets  and  revenues  of 
Ihe  subdivision.  Ihe  subdivision  would  be  the 
sole  issuer  for  purposes  of  section  .5(b;{l).'* 
Similarly,  if  an  industrial  dcvelnp.ment  bond 
is  backed  only  by  the  assets  and  revenues  of 
the  non-govcmTTiental  user,  then  the  non- 
governmental user  would  be  the  sole  issuer 
for  purposes  of  section  5ib)(l).  A  guarantee 
by  the  creating  government  or  some  other 
entity  would  be  considered  a  separate 
security  which  must  be  valued  and  included 
in  the  5  percent  limit  of  section  5{b)il)  except 
as  permitted  under  rule  5b-2  of  the  Act." 

Guide  18.  Concentration  of  Investments  in 
Particular  Industries 

Section  8ib](l)  of  the  1S40  .Act  requires 
every  registered  investnii'nt  company  to 
include  in  its  registration  stylement  a  recital 
of  its  policies  with  respect  to  concentration. 
Investment  (including  holdings  of  debt 
securities)  of  more  than  25  percent  of  the 
value  of  the  registrant's  assets  in  any  one 
industry  represents  concentration.  If  the 
rej-istrant  intends  to  concentrate  in  a 
particular  industry  or  gro'ip  of  industries,  it 
should  specify  in  the  prospectu.s  the  industry 
or  group  of  industries. 

If  the  registrant  does  not  intend  to 
concentrate,  no  further  investment  may  bo 
made  in  any  given  industry  if,  upon  making 
the  proposed  investment.  25  percent  or  more 
of  the  value  of  the  registrant's  assets  would 
be  invested  in  such  indust.-y.  However,  when 
securities  of -t  given  inuu-,'.ry  constitute  more 
than  25  percent  of  the  value  of  the  registrant's 
assets  as  a  result  of  change.-}  in  value  of  either 
concentrated  sccui'itics  or  oiher  securities, 
the  e.xccss  need  no!  be  sold. 

The  approval  of  a  majority  of  votes  is 
genenily  necess-sry  to  change  to  a 
concentration  pohcy  or  a  policy  of  rot 
concentrating  (Sr-t?  section  13ta)i3)  of  the  1940 
.Act).  If  the  registrant  has  employed  a  policy 
of  concentration  in  the  past  but  does  not 
intend  to  follow  that  policy  in  the  future,  its 
intention  and  its  estimate  of  the  time  required 
to  implement  d  policy  of  nol  concenlMf:ng 
shiiiild  be  specifically  disclosed  in  the 
Statement  of  Additional  Inrormation. 

Investment  discretion  op.  the  par!  of 
nia.nKgement  to  concentrate,  without  (he 
approval  of  eligible  voters  has  been 
considered  by  the  Division  to  be  prohibiied 
by  sections  8(b)(1)  and  13(a)(3)  of  the  1340 
Act.  unless  the  statement  of  investment 
policy  clearly  indicates  when  and  under  what 


'"  investment  Company  A;:l  Beltase  No.  3785 
(May  31. 1977)  42  FR  29130  ((.me  7, 1977)). 
"A/. 


specific  conditions  any  changes  between 
concentration  and  non-concentration  would 
be  made.  Registrants  may  not  reserve  the 
right  to  concentrate  in  particular  industries 
"wilhoiit  limitation  if  deemed  advisable  and 
in  the  best  interests  of  the  contract 
owners".'* 

Money  market  separate  accounts  may 
declare  an  investment  policy  on  industry 
concentration  reserving  freedom  of  action  to 
concentrate  their  investments  in  government 
securities,  as  defined  in  the  1940  Act.  and 
certain  b;ink  instrjments  issued  by  domestic 
banks'*  if  the  Statement  of  Additional 
Information  discloses  the  type  and  nature  of 
the  various  bank  instruments  in  which  the 
rsgi.strant  intends  to  invest  and  the  criteria 
for  evaiuatin.?  and  selecting  such 
invcsimonts.  Money  market  separate 
acco'.in  s  may  net  reEei"ve  freeedom  of  action 
to  concentrate  investments  in  the  commercial 
paper  of  issuers  in  any  one  industry.-'' 

Further,  the  statement  of  concentration 
policy  required  by  section  8(b)(1)  does  not 
apply  to  investments  in  tax-exempt  securities 
issued  by  governments  or  political 
subdivisions  of  governm.ents  since  such 
issuers  arc  nol  members  of  any  industry. 

Note.— In  determining  industry 
classifications,  the  staff  will  ordinarily  use 
the  current  Directory  of  Companies  Fi/ing 
Annual  Reports  with  the  Securities  and 
Exchange  Commission,  (the  "Directory  ") 
published  by  the  Commission.  A  registrant 
may  ref^^i  to  the  Directory,  or  may  select  its 
own  industi-y  classifications,  but  such 
classifications  must  be  reasonable  and 
should  not  be  so  broad  that  the  primary 
economic  characteristics  of  the  companies  in 
a  single  class  are  materially  different. 
Registrants  selecti.ng  their  own  industry 
classifi'-'ations  should  disclose  them  (a)  in  the 
prospectus  in  the  case  of  a  policy  lo 
concentrate,  or  (b)  in  the  Statement  of 
Additional  Information  in  the  case  of  a  policy 
not  to  concentrate. 

Guide  19.  Separate  Accounts  Investing  In 
Olher  Than  High-Grade  Bonds 

If  the  registrant  seeks  high  income  by 
investing  in  other  than  high-grade  bonds,"  it 


'"  Investment  Company  Acl  Release  No.  9011 
(Oi,tohcr  30, 13"5)  (40  FR  54241  (November  21, 
197.-.)). 

'»  United  StaLis  branches  of  foreign  banks  may 
be  consiiicif^d  .jomesttc  banks  if  it  can  be 
demonstrated  thai  they  arc  siibject  to  the  same 
regulrttion  as  United  Stales  banks.  Foreign  brandies 
of  domestic  bunks,  however,  are  not  registered  in 
Ihe  United  Sl.ites  and  are  not  considered  "domestic 
banks."  Neve:  theiess.  if  a  registrant  can  show  that 
the  investment  risk  assoti-itcd  with  investing  in 
insti-uinenls  issued  by  the  foreign  branch  of  a 
domestic  bank  is  (he  sane  as  that  of  investing  in 
instalments  iss-jed  by  the  domestic  parent,  m  thd! 
the  dome.stic  parent  would  be  uncondition."i!!y  lial.Ic 
in  the  evert  that  the  foreign  branch  failed  to  pay  on 
its  instruments  for  any  reason,  then  ihr  staff 
believes  (hat  the  regislr.int  may  (real  that  foreign 
brarirli  as  a  domestic  bank  for  purposes  of 
ccncentration.  Olherwise.  the  staff  is  of  the  opinion 
lliat  the  ri'ojstrant  may  not  reserve  freedom  of 
action  to  ooncenlMte  its  invtstnienls  in  instr-jm^nis 
issiifrd  by  foreign  bntnches  of  domestic  banks. 

'"  Ir.vestme.nl  Company  Act  Release  .No  (Kill, 
i-upm  note  18. 

'■  These  would  incl-ade.  for  example,  bondi 
tecuiving  a  Standard  S  Poor's  rating  of  BBB  or  lower 
or  a  Moody's  rating  of  Baa  or  io-A-er. 
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should  concisely  but  clearly  disclose  in  the 
pmspectus  thn  risks  involxed  in  such 
invi'stnr.enis  either  in  respMinse  to  Item  5  or 
Ittm  1  Ion  the  cover  r-iRe).  Where  the 
registrant  i^hooses  to  use  certdi.n  ratins 
criteria  in  its  pro-^pt'cius  disclosure,  the 
registrant  should  also  disclose  the  minimHl 
raimi?  that  the  sep.trate  account  would  find 
acceptable  undrr  the  ralintt  criteria  it  has 
chosen.  The  rejj'.str.int  may  place  rating 
services'  di'scriptions  of  their  rotins  criteria 
in  the  Siaiement  ot  Additional  Information. 

Guide  20.  Disclosure  of  Risk  Factors 

.A  registrant  should  address  in  the 
prospectus  the  principal  speculative  ot  ri.'.k 
factors  ansir.g  from  the  securities  being 
offered.  These  risks  may.  for  example,  be  the 
result  of  the  registrant  s  particular  invi-stnicnl 
ohiective  thf  type  of  securiiies  in  whu.h  it 
ir:vists.  the  t.pt'  L'f  fze  of  companies  m 
which  it  inxfSo.  )he  .nvestment  techniques  il 
empK'vs  or  an  innovative  or  unusual  method 
of  oper.ition.  0;h«-r  risk  factors  may  be  due  to 
the  absence  of  an  operating  hislary.  minimal 
cipitalizaiion  nr  ib.e  nature  of  a  reaislrant's 
business. 

A  registr.irt  that  intends  to  invest  as  much 
as  10  percent  of  its  assets  .n  foreiyn  securities 
which  ace  nni  publxly  traded  m  the  United 
States  ni  -••'  r:'i-^^'ose  ihis  in  the  prospectus. 
Formanv  fo^^■    -  '-■    ruies  ho»\ever.  there 
are  dollar  J;  i  Amencin  Deposilt-ry 

Receip's  ('  Aims  ,.  i^  aich  are  traded  'n  the 
L'nited  S'ates  on  exch-mges  or  overthe- 
ciuin'er  are  '  .  -Jomesiic  bank-t  ^.i 

do  not  :rvo"  ^'  Lurrenrv  risk  .is  a 

forelsn  >»<::-  ;>     Ml;.>  neeil  no'  bt  tiedtcd  as 
foreign  spcur  i  ^s  f-,  r  purposes  of  the  ii&k 
d'sciosurc  s-B^i'Stcd  b\  this  guide. 

Gu'de  21.  Government  Securities 

If  the  registrant  is  investing  in  United 
Stales  Government  securities,  the  prospectus 
should  explain  w:  :  r  rind  to  what  extent  the 
registrant  intenri-  '.■>  ilo  so.  If  the  registrant  is 
Significantiv  -rAf-v.-^i  in  L'nited  St.ites 
Govemmen:  on  a  ro'.itire  basis,  the 

pruspectus  ^  ide  the  following 

information:  1 1  j  1  r.e  :ypps  i)f  Government 
securities  in  w.lich  the  separate  account  will 
invest;  (2)  examples  of  Government  agencies 
and  instruir.eMaiiiies  m  whose  securities  the 
separate  account  will  invest;  and  (3)  whether 
the  sfrcurit'cs  of  such  agency  or 
instrumentality  are  [a)  supported  by  the  full 
fnith  and  credit  of  the  United  States,  (b) 
supported  by  the  ability  to  borrow  from  the 
Treasury,  (cj  supported  only  by  the  credit  of 
the  agency  or  insfurrentality.  or  (d) 
supported  by  the  Uniied  States  in  some  other 
way. 
Guide  22.  Foreign  Currency  Transactions 

If  ;he  registrant  pri^poses  to  invest  in 
securities  denominated  in  foreign  currencies 
or  to  engage  in  currency  conversion 
transactions,  these  policies  should  be 
disclosed  in  the  prospectus  and.  if 
appropriate,  in  the  Statement  of  Additional 
Information  [sff  Guide  3).  If  the  registrant 
plans  to  use  fo'e  ;;n  currency  forward 
contracts  to  cover  activities  which  are 
essentially  speculative,  such  forward 
contracts  will  be  considered  "senior 
securities "  as  defined  in  section  18  of  the 
1940  Act  and  will  be  subject  to  the  limitations 


discussed  in  Investment  Company  Act 
Release  No   10666  (April  18.  1979)  (45  M* 
25128  (April  27.  1979)). 

Guide  23.  Management  of  ihe  Separate 
Account 

The  prospectus  must  descrilw  how  the 
registrant  s  business  is  managed,  but 
disclosure  about  the  role  of  the  board  of 
managers  may  be  limited  to  a  general 
stati-mpnt  of  the  responsibilities  of  the  board 
of  managers.  ' 

The  registrant  must  disclose  in  the 
Statement  of  Additional  Informatuni  thi; 
name  and  address,  pcsititm  with  registrant, 
and  principal  occupation  during  the  past  five 
years  of  each  meml>er  of  the  board  of 
managers  and  officer  of  the  registr-inl 
performing  a    polK  y-making  function  "  for  the 
registrant.  Arv  pvisition  h^-ld  with  affiliated 
persons  or  ptun'ipal  underwriters  of  the 
registrant  by  each  of  thes*'  individuals  must 
be  described  The  family  rclation.ships  among 
these  individual;,  must  also  be  disclosed. 
Exrcutive  and  investment  advisory 
committee  members  must  be  identified  and 
their  functions  briefly  discussed.  Iv.  addition, 
the  registrant  must  indicate  which  members 
of  its  board  of  managers  are  "interested 
persons  '  as  that  term  is  defined  by  section 
2(a)(191  of  the  1940  Act  and  the  roles 
thereunder. 

The  composition  of  the  registrant's  board 
of  managers  must  satisfy  section  10  of  the 
1940  ,\':1  The  f e^t-ra!  Res»rve  Board  takes 
the  po.-'iion  Ihi't  under  sei  lion  32  of  'he 
B-inking  Act  of  lf!^3  an  otfir.er  or  director  of 
a  bank  which  is  a  member  of  the  federal 
reser\  ?  system  may  not  serve  as  an  officer, 
director,  or  employee  of  an  open  end 
investment  comp.iny.  inciudi.ig  a 
management  act:ount.  that  is  currently 
offering  its  shares." 

.\n  '  advisorv  board."  as  that  tprm  is 
defined  in  section  2(a)(1)  of  the  1940  Act  is  a 
body  composed  of  persons  who  seive  the 
registrant  in  only  that  Ciipacily.  Therefore, 
officers,  members  of  the  board  of  managers, 
the  investment  adviser  for.  and  counsel  to  the 
registrant  may  not  serve  on  any  such  board." 
The  cnmposinon  ot  an  advisory  board,  if  a 
management  account  chooses  to  have  one.  is 
also  subject  to  the  requirements  of  section  10 
of  the  194(1  Act. 

The  term,  "family  relationship."  as  applied 
to  registran's  officers  and  members  of  the 
board  of  managers  m  Item  20.  is  broader  than 
the  definition  of  a  "member  of  the  immediate 
family"  contained  in  section  2(a)(l9)  of  the 
1940  Act." 

Item  20  requires  the  registrant  to  disclose  in 
the  Statement  of  Additional  Information  the 
aggregate  remuneration  received  by  certain 
officers,  members  of  the  board  of  managers, 
members  of  the  advisory  board,  and  certain 
categories  of  such  persons  from  the  registrant 
and  its  subsidiaries,  during  the  registrant's 
last  fi.scal  year,  and  all  retirement  and 
pension  benefits  to  be  received  by  those 
individuals  from  the  registrant  pursuant  to  an 


existing  plan.  This  requirement  applies  to  any 
individual  who  was  a  member  of  the  board  of 
managers,  officer,  or  member  of  Ihe  advisory^ 
board  of  registrant  during  the  '..ist  fiscal  year 
and  received  aggregate  remuneration  in 
excess  of  $60,000. 

it  is  the  Commission's  view  that  the 
registrant  must  disclose  all  forms  of 
remuneration  received  by  specified  officers 
and  members  of  the  board  of  m.^nagers." 
"Remuneration"  is  intended  to  include  cash 
and  non-cash  items,  i.e..  not  only  all  salaries, 
fees,  and  bonuses  but  also  personel  benefits, 
commonly  known  as  "perf|uisi'es'  *•  Il  is  the 
Commission's  view  that  mana;»emrut  is  in  the 
best  position  to  detirniine  whei'if :  or  not  a 
benefit  should  be  nons'dered  ri'ri'.ii.i'r.iiinn. 
in  liaht  of  the  facts  and  lircM;  <•,.•.  .  s  of  each 
situation. 

Guide  24.  Investr-.tM  \'l-.  s' '•>  ri.;u  ^ '■'n  r 
Services 

Item  6  requirt  s  ti'i    ^  :i'tvin 

the  prospectus  its  ir.vi  .:  .  : ;  ard  Ihe 

services  provided  by  'Is  investinent  jdviser. 
Registrants  should  id-  '•    '  '•    ''hfr  Ihe 
investment  adviser  is  ;  !i>r 

portfolio  managemi'nt.  .i.iu  .;   •.  :   who  ig.  If 
the  registrant's  adviser  has  no  previous 
experience  in  advising  a  p^'  !  or 

management  account  tnis  :  'be 

disi  losed  as  a  risK  {acAor  iP  iti.  i^r^spe-.tus. 

Item  21  calls  for  iiildiluinal  ;nf''rrr,.!tion  in 
the  Statement  of  .Xdilitiona!  Ini.irnialion 
about  the  backaroiind  and  (ur.i  lion  of  each 
pel  son  providing  the  registnint  with  advisory 
services,  especially  ihe  iilenliiios  of  all 
controlling  persons  of  each  investment 
adviser  and  Ihe  bH.'is  for  their  control.  The 
registrant  must  identifv  any  affiliations 
between  such  per.sons  and  the  registrant.  If 
any  affiliated  person  of  the  ri'g.^irant  is  also 
an  affiliated  person  of  an  advu.er.  the  identity 
of  that  person  and  ;ill  bases  .jf  affiliation 
must  be  disclosed.  Item  21  calls  f.ir  a  detailed 
discussion  in  the  Staipmeiil  of  .Additional 
Information  concerning  the  method  used  to 
compute  the  advis.>i>  fee  p^.id  b>  the 
registrant  or  its  sponsoring  insur.mce 
company.  In  addition,  the  regi.^lrunt  must 
describe  in  Part  B  all  services  pfrPormed  for 
it.  or  on  its  behalf,  pursuant  to  any 
investment  advisory  or  mana<:cricnt-related 
service  contract."  and  in  each  case  must 
identify  Ihe  persons  paying  for  such  services. 
The  registrant  must  also  summarize  the 
substantive  portions  of  any  m.inagenient- 
relafed  service  contract,  which  may  be  of 
interest  to  a  purchaser  of  the  registrant's 
securities.  Any  person  providing  investment 
advice  on  a  more  informal  basi.i  must  also  he 
identified,  and  the  nature  of  the  arrangement 


"  Investment  Company  Act  Release  No.  7221. 
supra  note  6. 

"Id 

*♦  See  also  Investment  Comp.iny  Act  Release  .No. 
7220.  supra  note  5. 


"  As  stated  in  Investment  Ctimpiiny  Act  Rcleuso 
No.  9900  (AuKUSt  18.  1977)  (42  HI  1.TO58  (August  26. 
1977)). 

""  For  a  rietailed  discussion  of  those  personal 
benefits  which  the  staff  has  inti-rpreted  to  be 
remuneration  requirins  disclosure  ««■  Investment 
Company  Act  Reledse  Nos.  9900.  ^iiipra:  10112 
(February  6.  1978)  (4;)  FR  fWiO  (Fel>niary  13. 1978)); 
12070  (December  3.  1981)  (4b  FR  tifrtil  (December 
10.1961)) 

"  See  instructions  for  Item  21(dj  nf  Form  N-3  for 
the  definition  of  the  term  'management-related 
serv  ice  contract." 
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and  ri'nnincration  should  be  discussed.  All 
investmnni  advisory  services  must  be 
providwi  pursuant  IC  a  written  contract 
which  complies  with  the  provisions  of  section 
15  of  the  1940  Act." 

Item  6  requires  the  registrant  to  provide  in 
the  prospi'ctus  the  name  and  address  of  any 
administrative  or  servicing  agtnl  for  the 
separate  account.  Itfem  21  calls  for  identifying 
informa'.ion  concerning  the  custodian  and 
indepciidt-nt  public  Hccountanl.  Ail  custodial 
arrangements  are  sybject  to  section  17(0  of 
the  1940  Act  and  the  rules  under  it.  If  the 
registrants  portfolio  securities  arc  held  by 
any  person  other  than  the  sponsoring 
insurance  company,  a  commercijl  bank,  trust 
company,  or  regi.slered  depository,  the 
registrar.!  must  state  in  the  Sldie.'nent  of 
Additional  Informafion  the  nature  of  the 
business  of  each  sufh  person.  Iti?m  21  also 
requires  the  discloslire  of  any  services 
performed  by.  and  the  basis  of  remuneration 
received  by,  any  affiliated  person  of 
registrant  or  of  any  affiliate  of  such  affiliate, 
other  than  the  sponsoring  insurance 
company,  which  acts  as  administrative  or 
servicing  agent  for  registrant.  If  a  custodian  is 
affiliated  with  the  rtanagement  account,  the 
management  account  is  considered  a  self- 
custodian  for  purposes  of  section  17(f)  of  the 
1940  Act  and  is  subject  to  regulatory 
requirements  different  from  those  applicable 
to  other  custodians. 
Guide  25.  Brokerage  Allocation 

If  the  registrant  uses  affiliated  brokers  or 
takes  the  sale  of  its  contracts  into  account 
when  allocating  brokerage."  a  statement  to 
that  effect  must  he  included  in  the  prospectus 
in  response  to  Item  6.  In  addition,  a 
management  account  must  receive  exemptive 
relief  from  section  Z7(c)(2)  of  the  1940  .Act 
before  it  may  pay  qommissions  to  affiliated 
brokers.  | 

Responses  to  Iteti  6  should  be  concise  and 
should  not  include  lengthy  descriptions  of 
technical  or  legal  requirements  or  practices 
that  are  standard  in  the  investment  company 
industry.  Registrants  must  provide  in  the 
Statement  of  Additional  Information  a  more 
complete  explanation  of  the  brokerage 
allocation  practices  in  which  they  engage.  In 
addition.  Item  22  requires  the  registrant  to 
describe  how  transactions  in  portfolio 
securities  are  effeded,  including  a  statement 
about  mark-ups  on  principal  transactions  and 
brokerage  commissions  paid  during  the  most 
recent  fiscal  year.  Further,  a  registrant  must 


nidi 


'  Registrants  should  note  that  the  disclosure 
requ-.rements  of  both  Pari  A  and  Pari  B  apply  to 
sub-advisers  as  well,  sen  Investment  Company  Act 
Release  7220.  supro  rWte  5. 

»•  On  March  4. 1981.  the  Commission  approved  an 
NASD  proposal  to  amend  portions  of  Article  III, 
section  26  of  the  NASD  Rules  of  Fair  Practice  and 
related  interpretations  of  the  ■AnliReciprocal 
Rjle."  Investment  Cnmpany  Act  Release  No.  11662 
(March  4.  1981)  146  FR  16012  (March  10.  1981)).  The 
rule  as  amended  no  longer  prohibits  N.^SD 
members  from  seekinR  or  grantinR  brokerage 
commissions  in  connection  with  the  sale  of 
inveslment  company  shares,  and  permits  NASD 
,ne:nbers  to  sell  shares  of  investment  companies 
tlial  follow  a  disclosed  policy  of  considering  sales  of 
their  shares  as  a  factor  in  the  selection  of  broker- 
dealers  to  execute  portfolio  transactions,  subject  to 
specified  conditions. 


describe  in  the  Statement  of  Additional 
Information  how  it  selects  brokers  and 
evaluates  the  commissions  to  be  paid, 
including  the  factors  considered,  such  as 
research  services  provided  by  that  broker.  If 
research  services  furnished  by  brokers  used 
by  the  registrant  to  effect  its  transactions 
may  be  used  by  the  registrant's  investment 
adviser  to  service  all  its  managed  accounts, 
not  just  for  the  benefit  of  the  registrant,  such 
practices  must  be  described  and  explained. 
No  disclosure  suggested  by  this  guide  about 
brokerage  allocation  practices  need  be  given 
if  registrant  is  not  required  to  respond  to  Item 
22  of  the  Form. 
Guide  26  Redemption 

Section  22(e)  of  the  1940  Act  prohibits 
suspension  of  the  right  of  redemption  or 
postponement  of  payment  upon  redemption 
of  a  redeemable  security  of  a  management 
account,  for  more  than  seven  days  after  the 
proper  tender  of  the  security  for  redemption, 
with  certain  limited  exceptions.  Redemption 
payments  may  be  withheld  for  more  than 
seven  days,  if  necessary,  to  prevent  the  loss 
or  dilution  of  net  asset  value  that  can  occur 
when  purchase  checks  are  dishonored.^" The 
procedures  for  obtaining  payment  upon 
redemption  shortly  after  purchase  must  be 
disclosed  in  the  prospectus,  as  should  any 
procedures  an  investor  can  follow  to  avoid 
delays  in  redemption  payments,  such  as  use 
of  a  certified  check  to  purchase  the  variable 
annuity  contracts. 

To  accommodate  contracts  that  provide  for 
variable  annuity  options  based  on  life 
contingencies,  rules  22e-l  and  27c-l  under 
the  1940  Act  (17  CFR  270.22e-l  and  270.27c-l) 
grant  exemptions  from  the  redemption 
requirements  of  sections  22(e)  and  27(c)(1). 
Rule  27C-1  exempts  registered  separate 
accounts,  their  depositors  and  underwriters 
from  the  requirement  in  section  27(c)(1)  of  the 
1940  Act  that  a  periodic  payment  plan 
certificate  be  a  redeemable  security  (and 
from  the  surrender  provisions  of  section  27(d) 
of  the  1940  Act)  with  respect  to  the  annuity 
payment  period  of  variable  annuity  contracts 
undei  which  payments  are  based  on  life 
contingencies. 

If  there  is  a  synopsis  in  the  prospectus,  it 
should  show  where  in  the  prospectus 
investors  can  find  a  description  of 
redemption  procedures." 

Redemption  procedures  are  frequently 
confusing  to  investors.  Therefore,  special 
care  should  be  given  to  explaining  when 
signature  guarantees  are  necessary,  and  who 
can  make  such  guarantees.^' 
Guide  27.  Valuation  of  Securities  Being 
Offered 

Registrant  must  identify  in  the  prospectus 
the  valuation  method  used.  Sometimes,  value 
can  be  determined  fairly  in  more  than  one 
way.  For  any  asset  traded  on  a  national 
exchange,  valuation  normally  should  be 


based  on  market  value  when  readily 
available.'' If  a  security  was  traded  on  the 
valuation  date,  the  last  quoted  sale  price 
generally  is  used.  For  securities  listed  on 
more  than  one  national  securities  exchange, 
the  last  quoted  sale,  up  to  the  time  of 
valuation,  on  the  exchange  on  which  the 
security  is  principally  traded  should  be  used 
or.  if  there  were  no  sales  on  that  exchange  on 
the  valuation  date,  the  Inst  quoted  sale,  up  to 
the  time  of  valuation,  on  the  other  exchanges 
should  be  used. 

If  there  was  no  sale  on  th^  valuation  date 
but  published  closing  bid  and  asked  prices 
are  available,  the  v.iluation  should  be  within 
the  range  of  the  quoted  prices.  Some 
companies  as  a  matter  of  policy  use  the  bid 
price,  others  use  the  mean  of  the  bid  and 
asked  prices,  and  still  other?  use  a  valuation 
within  the  range  of  bid  and  asked  prices 
considered  to  best  represent  value  in  that 
circumstance:  each  of  these  policies  is 
acceptable  if  consistently  applied.  Normally, 
the  use  of  the  asked  price  dione  is  not 
appropriate.  Where,  on  ttie  valuation  date, 
only  a  bid  price  or  an  asked  price  is  quoted  or 
the  spread  between  bid  and  asked  prices  is 
substantial,  quotations  for  several  days 
should  be  reviewed.  If  sales  have  been 
infrequent  or  there  is  a  thin  market  in  the 
security,  or  the  sire  of  the  reported  trades  is 
not  representative  of  the  fund's  holding  (as  in 
the  case  of  certain  debt  securities),  further 
consideration  should  be  given  as  to  whether 
"market  quotations  are  readily  available."  If 
they  are  not  readily  available,  the  alternative 
method  of  valuation  prescrit)ed  by  section 
2(ci)(41) —  fair  value  as  determined  in  good 
faith  by  the  board  of  directors" — should  be 
used. 

For  debt  or  equity  securities  traded  over- 
the-counter  where  closing  prices  are  not 
readily  available,  quotations  should  be 
obtained  from  more  than  one  broker-dealer, 
particularly  if  quotations  are  available  only 
from  broker-dealers  not  known  to  be 
established  market-makers  for  that  security. 
A  company  may  adop«  a  policy  of  using  a 
moan  of  the  bid  prices,  or  of  the  bid  and 
asked  prices,  or  of  the  prices  of  a 
representative  selection  of  broker-dealers 
quoted  on  a  particular  security:  or  it  may  use 
a  valuation  within  the  range  of  bid  and  asked 
prices  considered  best  to  represent  value  in 
that  circumstance.  Any  of  these  policies  are 
appropriate  if  consistently  applied. 

If  the  validity  of  the  quotations  appears  to 
be  questionable,  or  if  the  number  of 
quotations  indicates  that  there  is  a  thin 
market  in  the  security,  further  consideration 
should  be  given  to  whether  "market 
quotations  are  readily  available."  If  it  is 
decided  that  they  are  not  readily  available, 
the  security  should  be  valued  at  "fair  value 
as  determined  in  good  faith"  by  the  board  of 
managers. 


""For  a  discussion  of  the  conditions  under  which 
an  investment  company  can  delay  redemption  for 
more  than  seven  days  pending  clearance  of 
purchase  checks,  see  Investment  Company  Institute 
(Pub.  avail.  May  3, 1975). 

"  .Set-  Guide  31:  The  Synopsis. 

"See  Investment  Company  Act  Release  No.  7220. 
supra  note  5. 


•■"Investment  Company  Act  Release  No.  7221. 
supra  note  6  Registrants  often  value  their  debt 
securities  by  reference  to  other  securities  which  are 
considered  comparable  in  rating,  interest  rate,  due 
date.  etc.  (often  called  "matrix  pricing ")  or  rely  on 
pricing  services  which  use  mi'trix  pncing  for 
valuation  of  these  instruments.  Responsibility  for 
making  sure  that  a  pricing  method  is  proper  rests 
with  the  registrant. 
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To  complv  with  section  2|  i)(41)  of  the  Act 
and  rule  2h— 4  under  tho  .Act  the  mi  nibtTs  of 
the  '»oartl  of  m  inagp^s  must  br  tat'sfied  that 
all  appropriate  fartors  rt:l«;vanl  to  tht?  value 
of  securities  for  which  market  quotations  are 
not  reaiiily  Hv^iiiable  have  been  consulereil 
and  Ji'tfrmine  the  methixl  of  arriving  jt  the 
fair  \aiiie  of  Pv'ch  surh  ser.uritv.  N'l  sin>;le 
■   ridarJ  for  dp!('rmin'n«  "fair  value  ii  i;  )od 
ih"  can  be  established,  .since  fair  value 
n  individual ';in.umslHr!r('>. 
(  i-eriirrent  "fair  \alue' of  Jn  issue 

■  :  -  ".c  Valued  by  the  Iward  of 
!•         ,        ■■        .DC  the  amount  which  'he 

ri-asonably  expect  to  rer.eivt;  for 
'  i'.r  lui rent  sale.  " 
-  lif  Id  by  the  rrgislrani  :na!  may 
the  public  vvithcu!  an  t  ;.V(  live 
;  :if  nt  unj.  r  the  S-.-curiti.  s 

■^    ■  •     -    '   ■•.d  securil'es  for  whit h 

rket  quotations  are  not  readily  av.iiiabln. 
.  ■.>  y  mast,  thprefore.  be  valued  m  good  failh 
by  the  board  of  nar.ij^ers  ^■'  II  would  be 
•"?;iroper  for  the  board  af  managers  to  v  ,ilue 

■  t  s?  securtifs  at  the  market  quotation  for 
'cstiictej  -■»-.  uiites  if  -he  same  class 
'houi  considering  other  relevant  factors. 

jh  the  quot.ition  may  be  cons'di"t  d  in 
.:  !h>?  fm.;!  valuati-'n.  "The  ev;.:'.  ni.e  of 
a  shtfi!  registration  for  ihe  r"siiicted 
s<  Luriiii  s  alsip  ir.ay  be  con.;idcred  as  a  factor 
in  d«tf  rmini;i.g  the  valuc-  of  :be  securities,  biit 
there  m  IV  r.o!  be  .in  autor.iilic  valuaiion  af 
.:ket  p:.ce  ha^cd  or.  thi->  .''ai  'or  a!  .r  -j  " 
The  valuation  of  short  s.'iles  of  serurities. 
which  ire  no?  '.radcd  on  a  national  e\ch:inge. 
L>i!-i  be  at  the  asked  price,  that  bciriu  the  mo<tt 
.iservative  value,  or  the  .aean  average  of 
:  tnd  avked  prices.  The  use  of  bid  price 
ne  to  value  short  positions  is  not 
pri'priate. 

Certain  securities  trading  practices  such  as 
.  i!rsp  n-purchasc  agreements,  firm 
T.miimect  itrccmenl.s.  and  standby 
y'lnitment  .ij;rcoTnerfs  require  the 
•iisideration  of  special  factors  in  connection 
.-.  ;'h  valuation.  For  example,  changes  in  the 
•.  ,'u9  of  a  firm  c.-mmit.Tic'ni  agreenHiit  \'.ill 
;"e  at  whirh ':har 's  of  a 
■:  account  m  s ..  b"?  ^old  or 
rtciicinr.J.  .X'-cordinaiy  m-rrbT-^rs  of  the 
board  of  ncinacrs  !"ji':r\-mininjj  fair  value, 
must  take  r.i-c  'hat  no  ini'ccuracies  exist 
with  regard  to  the  vaiuotijn  of  such  triiiin!} 
priclices. ''In  valiing  staiidby  comirit:".!  r.'s 
'n  i-s'.  registrants  using  thf  .jmoitized  i  rst 
i  of  valuation  should  indicate  that  the 
.   .-."ion  of  a  s?.indhy  commitment  will  not 
it'ct  the  vabiation  of  the  linderlyinu 
,iir;ty.  The  ictual  standby  ccrr.mitn.ent  will 
•  valued  at  zero  in  detf^rmminj!  net  ass»'t 
V  ilue.  In  Siich  event,  where  the  sep.ti-aie 
;nunt  pa\  s  dircr.lly  or  indirectly  for  a 
s;andbv  corrm  tmer.t  itb  i,i>st  wi'!  '.'( 


'be  fac<''rs  '.  ■  j«- 
.1.  sec  Ir.vjin-r.t 
^  ;Dei»!nbrr  riiro) 

0]] 

'•|!ivf!s;nieni  Co.-nptny  Att  Release  Vj  7Z2^ 

f-rj  nolo  «. 

'IrwstT.tnt  Cjmpany  .Ati  Release  No  Mi7. 

.vtjno'e  11 

"  investment  Company  .Act  Release  Sa  fil21  (July 
-■  19riJ). 

"Inveituien:  Coirp«n>  .Act  Release  No.  I'Hififi. 
•-■  :vro  note  7. 


reflected  as  .in  unrealized  dt  preciation  for 
the  pjriod  during  which  the  commitment  is 
held  by  the  seiiatate  accouni  and  will  be 
reflected  in  realized  gain  or  lo.ss  when  the 
commitment  is  exercised  or  ••xpiri's." 

The  maturity  of  .i  municip.i!  obligation 
purchased  by  the  separate  accouni  will  not 
be  considered  shortened  by  any  standby 
ciimmitmcnt  to  which  such  oblig  itiun  is 
subject.  Therefor.?,  itandby  commitments  will 
not  affecl  the  dollar  wei>{h>ed  averiue 
maturity  of  the  separate  account's  portfolio. 
However,  where  a  money  market  sep.irale 
account  acquires  a  variable  rale  or  floating 
rate  municipal  obiigaiion  having  a  d-m.aiid 
feature  which  allows  the  separate  acrount 
unconditionally  to  obtain  the  .imount  Hue 
frjrt'.  the  issuer  upon  nciire  o!  si-vc-n  days  or 
less,  the  ma:urily  of  the  instrument  will 
n.»rmaily  be  the  longer  of  the  m>tire  period 
for  the  commitment  or  the  time  a'm.tiniiig  to 
the  next  rntc  .idjustmrnt. 

Money  market  separate  accounts  with 
porifnho  seciirilies  that  ma!;  .'•e  in  one  year  or 
less  may  use  the  amorti/od  cost  method  to 
value  their  securities  pursuant  to  the     t 
conditions  of  rule  2a-7.  *"  If  th«:  piirtfoli.j  of  a 
ni.intjy  market  separ.ite  -uxounf  i.<  to  be 
valued  «t  amortized  rost.  there  must  be 
disclosure  in  tlie  Statement  of  .Xduilion.-d 
Information  concerning;  thr  effect  of  this 
method  of  valuation  on  th'-  stpaMte 
.r..'x>iii!t's  accumiila'i.m  unit  value  and  yield 
as  interest  rates  change,  and  on  the 
corrp.?ponding  dilution  of  interests  in  the 
separate  aci.oiint. 

The  prospectus  must  diaclos.^  when 
calculations  of  accumulation  unit  value  are 
generally  made.  The  current  accum.ulalion 
unit  value  of  redeemable  securities  should  be 
computed  in  accordmce  with  rule  22c-l 
under  the  1940  Act  (17  CFR  270.22r-l).  i  e..  at 
least  once  daily  on  each  vveekdnv  (except  for 
customary  national  and  local  business 
holidays  listed  in  the  prospectus)  in  which 
there  is  sufficient  trading  in  the  separate 
account's  portfolio  securities  so  thf'i  ihe 
current  accumulation  unit  valje  might  be 
mat.^rially  affected  by  changes  in  the  value  of 
the«'J  portfolio  securities  and  on  wh'ch  an 
ordi-r  for  purchase  or  redemption  of  its 
securities  is  received.  These  calculati.nis  of 
accumulation  unit  value  should  !)e  made  at 
such  spec»fii:  time  or  times  daring  Ihe  day  as 
determined  no  less  frequently  than  .mnualiy 
'by  a  majority  of  the  board  of  m.anoRt^rs  of  the 
sepaiate  accouni.  .\  separate  account  need 
nut  compute  accumu'.ation  unit  value  on  a 
day  when  no  security  w;is  'endered  f''<T 
r'-deirption  and  no  order  to  pjrch  ise  such 
security  was  re.-.eived  or  was  on  hand,  having 


"Thure  mav  be  altemitive  methods  af  valuing  of 
«.:  ■      r.ls.  but  ir  , my  t'veni  the  value  nf 

th  mont  lO)|>;;her  with  ihir 

I-  ;ji.,>  should  nof  exceed  the  dmnunt 

r>  ".•'  separatfc  accoucil  upon  di.<^posal  of 

th.     .  .1.     1^  stcurily  Al  the  tiTic  thckc  guidelines 
w.rt  pubi'iheu.  the  staff  was  conside'-ing 
reccr^mendinR  a  rule  or  iaterT>r-"<c  rele.is«  to  the 
Ci.Ti.T.ission  on  vaiua'ion  of  st.iiidHy  commitments 
rind  M'curiiies  s!;bjcct  to  s'andby  commitments. 
Rpk-'st.MPls  shoul.!  check  rule  2a-7  for  any 
aniPM-hiients  on  .his  matter. 

•"invpitmenl  Comp-iny  Ac!  R.Hcuse  Xo.  1XW0 
duly  11.  I"fi3|  (4«  FH  .i25j5  i|ii!v  IH.  1il«;lj). 


been  received  since  the  last  previous 
computation  of  accumulation  unit  value." 

Caiide  'M.  Distribution  Expenses 

Item  7  requires  that  separate  accounts  that 
bear  distribution  expenses  in  accordance 
with  rule  I2b-1  disclose  this  fact  to 
shareholders  in  the  prosp  !Clus. " 

Many  n-gislrants  are  exempted  from 
sections  2r>(  i)l2)(C)  and  27(.:)(2)  of  the  19*) 
Act  to  perriil  ihem  to  deduct  a  charge  for  the 
assumption  of  mortality  and/or  expense  risks 
from  the  separate  account.  In  furtherance  of 
requests  for  this  eyemptive  relief,  where 
proceeds  from  explicit  sales  loads  will  not  be 
suflicient  to  cover  expected  distribution 
costs,  many  rcgislrants  represent,  among 
olh(!r  things,  that  there  is  a  reasonable 
likelihotHj  that  the  separate  account's 
distribution  fi.iancing  ariangcment  will 
benefit  ;ho  .sop-irate  account  and 
conlractowners.  '^  These  representations 
should  be  disclosed  in  the  Statement  of 
Addilicnal  Informiition. 

'.Vh'>n  special  arrangements  will  be  made 
to  i-ell  vari.ible  annuity  contracts  to 
customers  of  depository  institutions,  possible 
applic.ibility  of  the  Class-Steagall  Act  should 
bii  di'".cusscd  in  the  prospectus.  The  legal 
issues  raised  by  payments  to  depository 
insti.'iilions  for  their  services  in  this 
connection  should  be  identified,  and  the 
conscqcences  for  the  separate  ..cccunt.  if 
these  issues  are  resolved  adversely,  should 
also  be  discussed. 

Guide  29.  Financial  Statements 

The  form,  content,  and  presentation  of 
financial  sta'oments  are  prescribed  by 
Rcsul.ition  S-X  (17  CFR  Part  210).  If  the 
financi.il  statements  of  the  registrant  are  not 
provided  because  the  registrant  does  not 
have  any  assets,  a  statement  to  that  effect 
should  be  placed  before  the  financial 
sta!cnien;s  of  :hc  sponsoring  insurance 
coT.pany  in  the  Statement  of  Additional 
Informaaon. 

Ci'idi-  .30.  Yield  Quotations  of  Money  Maiket ' 
Separate  Accounts 

For  guid.mce  in  responding  to  Hem  4(c)  and 
Item  25,  the  registrant  should  refer  to 
Investment  Company  .Act  Release  No.  13049 
(February  20,  hlfi.'!)  (48  FR  10297  (March  11. 
19G31);  Inve.stment  Company  .Act  Release  No. 
11028  (jan'jaiy  28. 1930)  (43  FR  7578 
(Febrtiaiy  4  l-lflO));  and  Investment  Company 
Act  R(;lea.sc  N...  11379  (September  30.  19«)) 
(45  FR  07079  !October9.  1900)). 

IJcductior.s  should  be  pro  rated  among  the 
sub  accounts  of  the  separate  account.  If  the 
deduction  is  a  ilat  fee  charged  to  all 
contraciovvner  accounts  {eg..  S23.00  pur  ; 

contrfictowner  account  per  year),  the 
d>'diiclinn  should  be  prorated  by  multiplj  ing  : 
the  flat  fee  by  a  fraction  the  numerator  of 


'  Investinc-nl  Comnnny  Act  Release  No.  \0ti27 
(A-.iSus1 13. 1979)  (44  VR  48659  (.Aususl  20.  1979)). 

"For  a  more  dt't<iiled  discussion  of  the  conlL>nts 
of  ih^  rule  .••■•■'<?  Invcsimpiit  Comp'my  .Act  Ri-lp.i';*' 
No.  11^14  !0..!ob<;r  28.  1930)  (45  FR  73898 
(.November  7. 19H0). 

"Fof  d  discussion  of  representations  by 
•ipplicants  seekiPfi  this  exemplivc  relief,  ser 
Invi.'stmont  Company  .Aci  Release  No.  141'J0 
(Orlobtr  II.  1«»4|  (49  l-K  40879,  Of  "cbtfr  18.  1'JMll 
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which  is  the  average  number  of 
conlrar.lowner  accounts  thai  have  money 
allocated  to  the  sub-account  and  the 
denominator  of  which  is  the  sum  of  the 
average  number  of  conlractowner  accounts 
for  all  of  the  sub-accciunts  for  that  kind  of 
contract  [i.e..  all  of  the  "qualified"  sub- 
accounts or  all  of  the  "non-qualified"  sub- 
accounts). 
Guide  31.  The  Synopsis 

A  synopsis  providtil  pursuant  to  Item  3  of 
Form  N-3  should  clearly  and  concisely 
dcsrribr  the  key  features  of  the  offering  and 
the  registrant.  The  mformation  in  the    » 
synnp.sis  need  not  be'm  the  order  or  the 
manner  described  in  this  Guide,  and  it  may 
be  presented  in  a  <jucstion-and-answer 
format. 

The  synopsis  should  include  (I)  a  brief 
description  of  how  t^e  registrant  proposes  to 
achieve  its  investment  objectives,  including 
the  types  of  secuntiet  in  which  the  registrant 
proposes  to  invest  primarily  and  whether  the 
registrant  proposes  I;  separate  as  a 
diversified  or  nondivjrsified  investment 
company  and  (2)  a  si  mmary  ol  the  principiji 
speculative  or  risk  factors  associated  with 
investment  in  the  rejistrant.  including  factors 
peculiar  to  the  regist  ant  as  well  as  those 
generally  associated  with  investment  in  an 
investment  company  with  objectives  and 
policies  similar  to  re;  listrant's. 

The  synopsiF  shou  d  also  (1)  provide  the 
name  of  the  investmi  nt  adviser,  and.  if  any 
other  person  prcvidf  5  services  of  the  type 
i:usti>m:irily  provide;  by  an  investment 
adviser,  the  identity  jf  such  person  and  the 
services  provided;  (2 1  provide  a  cross- 
reference  to  the  desc  ription  in  the  prospectus 
of  how  to  purchase  t  ie  vaiiable  annuity 
contracts;  (3i  providi  cross-references  to  the 
descriptions  in  the  prospectus  of  how  a 
contractowner  (or  aiinuilant)  may  redeem 
and  any  penalty  taxes  that  may  be  assessed 
upon  redemption:  |4)  state  the  maximum 
percentage  load  thall  may  be  assessed  against 
any  given  amount  reileemed  or  annuitized 
anil  provide  a  cross-feferenre  to  the 
description  in  the  prospectus  of  (he 
deductions  and  expanses,  and  [r>]  provide 
either  a  full  description  of  oi  a  cross- 
reference  to  the  destription  in  the  prospectus 
of  any  "ten-day  freejlook  '  or  similar 
provisions. 

The  synopsis  may  include  additional 
information,  provided  that  it  does  not,  by  its 
nature,  quantity,  or  manner  of  presentation, 
impede  understanding  of  required 
information. 
Guide  32.  Administijative  Charges 

The  discussion  of  any  administrative 
charge  deducted  from  the  value  of  the 
contraitowner's  acoount  should  (1)  concisely 
describe  how  the  charge  is  deducted  in  both 
the  accumulation  and  annuity  periods,  (2) 
explain  whether  the  charge  is  deducted  at  the 
beeinning  of  the  contract  year  for  the  coming 
year  or  deducted  at  the  end  of  the  contract 
year  for  the  prior  yaar,  (3)  describe  whether 
the  chjige  is  prorated  for  any  period  [e.g.. 
between  the  contract  anniversary  date  and 
the  date  of  redemption  or  the  date  of 
annuitization),  and  (4)  if  the  administrative 
charge  is  a  percentage  of  assets,  disclose  that 
there  is  no  necessary  relationship  between 


the  amount  of  the  administrative  charge 
imposed  on  a  given  contract  and  the  amount 
of  expenses  that  may  be  attributable  to  that 
contract. 

Any  administrative  charge  that  is  deducted 
from  contractowner  accounts  and  is  not  a 
charge  or  expense  of  the  registrant  should  not 
be  accounted  for  as  an  expense  or  otherwise 
included  in  the  determination  of  net 
investment  income  of  the  registrant.  Rather. 
the  amount  of  the  administrative  charges 
should  be  accounted  for.  and  presented  in 
financial  statements  of  the  registrant,  as  a 
reduction  of  ownership  units.  Whether  the 
amount  of  such  administrative  charges  is 
separated  in  the  registrant's  financial 
statement  from  other  withdrawal  or 
redemption  amounts  that  result  in  a  reduction 
of  ownership  units  depends  upon  individual 
facts. 
Guide  .33.  Defer.-x'd  Siiles  l.nads 

Item  7  of  Form  N-3  requires  the  registrant 
to  describe  any  sajes  loads.  A  sah'S  loiid  not 
subject  to  any  ccntineency  should  be 
dfscribed  as  a  deferred  sales  load,  iwt  h 
"contingent"  deferred  sales  ioad.  .A  deferred 
sales  load  does  net  become  continjjent  solely 
because  the  sales  load  is  waived  in  the  event 
of  an  annuitant's  death  or  if  liSe  registrant 
provides  that  a  given  percentage  of  contract 
value  may  be  w.thdrawn  without  inpcsiiion 
of  a  sales  load  (a  "free  corridor"). 

The  description  of  any  deferred  sales  load 
(contingent  or  not)  should  im.lude  (1)  how  the 
deduction  will  be  allocated  among 
subaccounts  of  the  registrant;  (2)  when,  if 
ever,  the  sales  load  will  be  waived  (for 
example,  as  part  of  the  death  benefit  or  upon 
redemptions  fty  contractowners  who  are  also 
employees  of  the  registrant);  and  (3)  the 
maximum  amount  of  the  sales  load  as  a 
percentage  of  purchase  payments  received. 
Set  rule  6c-8  under  the  194(1  Act  (17  CFF 
270.6c-e)  which  limits  the  amount  of  a 
deferred  sales  Inad  to  no  more  than  nine 
percent  of  the  purchase  payments  received.  If" 
the  deferred  sales  ioad  varies  according  to 
the  length  of  time  a  particular  purchase 
payi.ient  has  beer  invested,  the  description 
should  indicate  whether  withdrawals  will  be 
attributed  to  purchase  payments  in  the  order 
in  which  they  were  invested  in  the  separate 
account  (FIFO)  or  in  the  reverse  order  of 
investment  (LIF'O). 

The  description  of  a  deferred  sales  load 
should  also  explain  whether,  in  the  case  of  a 
partial  redemption,  the  amount  deducted  will 
lie  a  percentage  of  the  amount  requested  by 
the  contractowner  or  the  total  amount 
withdrawn,  and  whether  the  sales  load  will 
be  deducted  from  the  amount  requested  or 
the  amount  remaining  after  the 
contractowner  has  received  the  amount 
requested.  For  example,  if  the  sales  load  is 
7%  and  the  contractowner  has  requested 
$1(X),  the  description  should  make  plain 
whether: 

(a)  The  contractowner  receives  S93  and  the 
sales  load  is  $7  for  a  total  withdrawal  of  SlOO 
[i.e.,  the  sales  load  is  7%  of  the  both  the 
amount  requested  and  the  total  withdrawal 
and  is  deducted  from  the  amount  requested): 

(b)  The  contractowner  receives  $100  and 
the  sales  load  is  S7  for  a  total  withdrawal  of 
$107  (i.e.,  the  sales  load  is  7%  of  the  amount 
requested  and  is  deducted  from  the  contract 


value  remaining  after  the  contractowner  is 
paid  the  amount  requested):  or 

(c)  The  contractowner  receives  SlOO  and 
the  sales  load  is  $7.53  for  a  total  withdrawal 
of  $107.53  [ie..  the  sales  load  is  7%  of  the 
total  withdrawal  and  is  deducted  from  the 
contra<;t  value  remaining  after  the 
contractowner  is  paid  the  amount  requested). 
Additionally  if  the  registrant  allows 
withdrawal  or  a  given  percentage  of  contract 
value  without  imposing  a  deferred  sales  load 
[e.g..  a  10%  free  withdrawal  each  \  ear),  the 
description  of  this  privilege  should  indicate 
when  the  contract  value  will  be  computed  to 
determine  the  amount  of  the  permitted  free 
withdrawal  (e.g..  at  the  beginning  of  the 
contract  year  or  the  date  of  the  withdrawal 
request). 
Guide  34.  Annuity  Payments 

Item  9  of  Form  N-3  requires  registrants  to 
describe  in  the  prospectus  the  annuity 
options  available  under  a  contract  and  the 
material  faciors  that  determine  the  level  of 
annuity  benefits.  Registrants  should  discuss 
variables  thai  impact  the  level  of  pivnents 
such  as  the  age  at  which  paymen's  beg  n.  the 
fo.-m  of  annuity,  the  frequency  of  payments, 
annuity  purchase  rates,  and  assumed 
investment  return.  The  discussion  should 
include  any  options  on  the  form  of  annuity 
such  as  life  annuities,  term  certain  annuities, 
joint  and  survivor  life  annuities,  and  any 
other  variations.  In  general,  responses  to  this 
item  should  include  practical  narrative 
disclosure.  Mathematical  illustrs lions  and  the 
mechanics  of  determining  annuity  payments 
may  be  placed  in  the  Statement  of  Additional 
Information,  Item  26. 

Item  9  also  calls  for  disclosure  of  the  effect 
of  assumed  investment  return.  Registrants 
-should  explain  that  annuity  payments  will 
vary  to  reflect  the  investment  experience  of 
the  separa'e  account  and  that  the  assumed 
investment  return  is  a  fulcrum  rate  around 
which  variable  annuity  payments  will 
fluctuate  to  reflect  whether  investment 
experience  of  the  separate  account  is  better 
or  worse  than  the  assumed  investment  return. 
Where  annuitants  are  given  a  choice  in 
assumed  investment  returns,  registrants 
should  explain  that  a  higher  assumed 
investment  return  will  result  in  a  higher 
initial  payment,  a  more  slowly  rising  series  of 
subsequent  payments  when  actual 
investment  performance  (minus  any 
deductions  and  expenses)  exceeds  the 
assumed  investment  return,  and  a  more  rapid 
drop  in  subsequent  payments  when  actual 
investment  performance  (minus  any 
deductions  and  expenses)  is  less  than  the 
assumed  investment  return. 

Item  26  requires  registrants  to  disclose  in    . 
the  Statement  of  Additional  Information  the 
method  for  determining  the  amount  of 
annuity  payments.  Registrants  sRould 
disclose  how  the  initial  annuity  payment  is 
determined,  and  if  subsequent  payments 
differ  from  the  first,  an  explanation  of  how 
the  subsequent  payments  are  determined. 
Generally,  registrants  should  explain  that  the 
amount  of  the  initial  payment  is  determined 
by  applying  the  value  of  the  annuitant's 
contract  as  of  the  date  of  annuitization 
(adjusted  for  any  deductions)  to  the  annuity 
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purchase  rate  for  the  dnnuilunt's  annuity 
option,  sex.  and  adjusted  age.  The  sppcific 
time  when  the  calrulation  will  be  made  and 
the  particular  deductions  that  will  be  made  at 
that  lime  also  should  be  disclosed. 
Rk'gistraji's  should  disclose  that  Ihf  amount 
of  subsequent  annuity  paymenis  is 
dftermined  by  multiplying  the  number  of 
annui*y  units  credited  to  an  annuitant's 
account  by  the  value  of  an  annuity  unit  at  the 
time  of  each  payment  wht^rp  (1)  the  number 
of  annuity  units  credited  to  an  annuit.'inl's 
account  is  determined  by  dividinj;  the  amount 
of  the  first  annuity  payment  by  the  v^iUie  of 
an  annuity  unit  at  the  time  of  that  paym'^nt. 
and  (2)  the  va!ue  of  an  annuity  unit  changes 
to  reflect  investment  performance  of  the 
separate  account  adjustt  d  by  a  factor  to 
neutralize  the  assumed  investment  return 
Registrants  should  also  disclose  any 
deductions  affecting  the  amount  of  .jnn  jity 
payments  and  where  relevant,  that  changes 
in  the  value  of  jn  annuity  unit  reflect 
deductions  of  mortality  and  risk  expense 
charges. 
Guide  35.  Crediting  of  Contract  Values 

Item  11(al(ii)  of  Form  N-3  requires 
disclosure  aboui  when  initial  and  subseijuent 
purchase  payments  are  credited.  Section 
22{c|  of  the  1940  Act  (15  U.S.C.  80a-22(c))  and 
rule  22C-1  [l~  CVE  270.22c-1)  establish 
standards  for  crcditins  purchase  payments 
for  securities  of  registered  investment 
companies.  However,  the  staff  has  not 
ob)ected  to  disclosure  that  an  initial  purchase 
payment  under  a  variable  annuity  contract 
would  be  credited  w'thin  two  business  days 
of  receipt  ii  the  contract  application  and 
other  necessary  information  were  complete 
as  received  by  the  office  issuing  the  contract, 
and  within  five  business  days  of  receipt  if  the 
application  and  other  miormation  were 
incomplete  when  received.  Registrants 
following  this  practice  must  disclose  it  and 
also  disclose  that,  if  the  initial  purchase 
paymsnt  is  nut  credited  within  five  business 
days,  the  purchase  payment  will  be 
immedialtiy  returr.ed  unless  the  prospective 
purchaser  has  been  informed  of  the  del.iy  and 
specifically  requests  that  the  purchase 
payment  not  be  relumed." 

Additionally,  registrants  should  di.^close 
any  special  procedures  for  'crediting  initial 
purchase  payments  in  the  case  of  incompLte 
applications  (e.^..  allocation  of  an  initial 
purchase  payment  to  the  money  market  sub- 
account if  no  sub-account  has  been 
specified). 

Guide  36.  Automatic  Annuity  Options 

Item  9  of  Form  N-3  calls  for  disclosure" 
about  choices  available  to  a  prospective 
annuitant  and  the  effect  of  not  specifying  a 
choice.  Registrants  should  disclose  any 
automatic  purchase  of  a  fixed  annuity  (/  p.. 
the  annuity  selection  that  will  be  made  by  the 
company  if  the  prospective  annuitant  has  not 
chosen  an  option).  The  staff  has  taken  the 
position  that  an  automatic  annuity  involving 
a  fixed  pay  out  of  amounts  that  have 
accumulated  on  a  variable  basis  is  not 


♦•  The  Commission  proposed  codifying  thest 
standard*  in  <tn  dmendnieni  to  rule  Z2c-1  under  the 
Act.  See  Investment  Comptiny  Act  Release  \o. 
13913  (May  1.  1984)  (49  FB  19320  (May  7. 1984)). 


consistent  with  scctior  2r(c)[l)  of  the  1940 
Act  (15  U.S.C.  80a-27(c)(lll.  However,  the 
staff  does  not  object  to  an  automatic  fixed 
annuity  purchase  if  the  only  options  available 
under  the  variable  annuity  contract  an?  fixed 
annuities. 

Giiidelines  for  Form  N—t 

This  release  contains  Giiidelines  prepared 
by  the  Division  of  Investment  Management 
for  registration  statements  on  Form  \-4  for 
separate  accounts  organized  as  unit 
investment  trusts.  The  Guidelines  are  based 
on  Commission  releases  and  staff 
intepretations.  Adherence  to  these  Guidelines 
should  speed  the  cxamin.ition  by  the 
Division's  staff  of  registration  statements  on 
Form  N-4. 

The  Guidelines  are  not  rules  of  the 
Commission  and.  except  as  noted,  represent 
only  the  views  of  the  staff  of  the  Division,  not 
the  Commission.  The  Guidelines  should  be 
read  with  the  Investment  Company  Act 
Releases  cited  in  them.  The  policies  stated  in 
the  Guidelines  may  be  changed  if  necess.iry. 
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Guide  1.  Name  of  Registrant 

The  registrant's  name  must  bo  consistent 
with  section  35  of  the  Investment  Company 
Ac*  of  1940  ("1940  Act ").  which  prohibits, 
among  other  things,  use  of  a  name  or  liile  that 
may  be  d.?ceptive  or  misleading. 

In  the  Division's  view,  the  discussion  in 
l;>vestment  Company  Act  Release  \o.  5510 
(October  8.  1968)  about  the  proprietary  rights 
of  an  investment  company  in  its  name  is  not 
applicable  to  separate  accounts. 

Guide  2.  Business  History 

The  registrant  should  list  in  the  Si  itement 
of  Additional  Information  all  prior  names  of 
its  depositor  during  the  past  five  years.  For  a 
newly  or^janized  insurance  company. 
re?istrant  should  state  that  the  company  has 
no  prior  operating  history 

Guide  3  Redemption 

Section  22(e)  of  the  1940  .Act  prohibits 
suspension  of  the  right  of  redemption  or  the 
postponement  of  payment  upon  redemption 
of  a  redeemable  security  of  a  separate 
account  organized  as  a  unit  investir^nt  trust. 
for  more  than  seven  days  after  the  proper 
lender  of  the  security  for  redemption,  with 
certain  limited  exceptions.  The  staff  has 
taken  the  position,  however,  that  redemption 
payments  can  be  withheld  for  more  than 
seven  days  if  necessary  to  prevent  the  loss  or 
dilution  of  net  asset  value  that  can  occur 
when  purchase  checks  are  dishonored. '  The 


procedures  for  obtaininj*  payment  upon 
rcde.mplion  shortly  after  purchase  must  be 
disclosed  in  the  prospectus,  as  should  any 
prncrduros  an  investor  can  follow  to  avoid 
delays  in  redemption  payments,  such  as  use 
of  a  certified  chock  to  purchase  the  variable 
aiinuity  contract. 

To  accommodate  (ontr.icts  that  proviile  fi»r 
variable  annuity  options  based  on  life 
contingeiiries.  rules  22e-l  and  2ri;-l  under 
the  1940  Act  (17  CFR  270.22e-l  and  27c- 1) 
grant  exemptions  from  the  redemption 
requirements  of  sections  22(e)  and  27(c)(1). 
R  jle  27C-1  exempts  registered  separate 
accounts,  their  depositors  and  underwriters 
from  the  requirement  in  section  27(c)(1)  of  the 
1940  Act  that  periodic  payment  plan 
rertificdte  be  a  redeemable  security  (and 
from  the  surrender  provisions  of  section  27(d) 
of  the  19'10  Act)  with  respect  to  the  annuity 
payment  period  of  variable  annuiiy  contracts 
under  which  payments  arc  based  on  life 
contingencies. 

If  there  is  .i  synopsis  in  the  prospectus,  it 
should  shew  where  in  the  prospectus 
investors  can  find  a  description  of 
redemption  procedures. - 

Redemption  procedures  are  frequently 
r.nnf'isini;  to  investors.  Therefore,  special 
care  should  be  given  to  explaining  when 
signature  ^u.-.r.iniees  are  necessary,  ani^  who 
cm  mike  surh  guarantees.' 

(.uide  4.  Disliibution  Expenses 

Many  registrants  are  exempted  from 
sections  26(i;)(2)(C)  and  27(<.](2)  of  the  1940 
Act  to  permit  them  to  deduct  a  charge  frjr  the 
as.siiniption  of  mortality  and/or  expense  risks 
fiom  the  sepanjte  account  In  ruithcrance  of    ■ 
requests  for  this  exemptive  r.-ilicf.  where 
proceeds  from  explicit  sales  loads  will  not  be 
sufficient  to  cover  expected  distribution 
costs,  many  registrants  represent  that  there  is 
a  reasonable  likelihood  that  the  separate 
account's  distribution  financing  arransemenl 
will  benefit  '.he  s.-parate  account  and 
centiactowncrs.  among  ether  requirements.' 
TiiKse  representations  should  be  disclosed  in 
the  St  iti.'inent  of  .Additional  Information. 

When  special  arran^nmenis  will  be  made 
I;)  sell  vuriaLlf:  annuity  contracts  to 
custoHiers  of  depository  institutions,  possible 
applicability  of  the  Glass  Steagall  Act  shtiuld 
b*"  discussed  in  the  prospectus.  1  he  legal 
is.sues  raised  by  payments  to  depository 
institutions  for  their  services  in  this 
connection  should  be  identified,  and  the 
consequences  for  the  separate  account,  if 
these  issues  are  resoUed  .id\ersely.  should 
also  be  discussed. 

Guide  5.  Financial  Statements 

The  form,  content,  and  presentation  of 
financial  statements  are  prescribed  by 
Regulation  S-X  (17  CFR  210).  If  financial 


'  For  a  discussion  uf  the  cunditions  under  whirli 
an  investment  company  can  delay  redemption  for 


mure  than  srven  days  pending  clearance  of 
purchase  ohEcks.  sfe  Investment  Company  Institute 
IPub.  avail.  May  3.  1975). 

'See  CuiHe  7:  The  Synopsis. 

'Investment  Company  Act  Release  No.  7220  (June 
9  1972)  (.17  re  12790  (June  24.  1972)). 

'  For  a  discussion  of  representations  by 
.ipplicants  seeking!  this  exemptive  relief,  see 
Investment  Company  Act  Release  No.  14190 
(October  1 1, 1984)  (49  FR  40679.  October  18, 1984). 
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stiitpnients  of  the  rpjiistranl  are  not  providt-tl 
bi'causn  the  registrant  does  not  have  any 
assfts.  .1  statement  to  that  effect  should  be 
placed  before  the  financial  statements  of  the 
depositor  in  the  Statement  of  Additional 
Information.  ; 

(]uide  0.  Yield  Quotations  of  Money  Market 
Sub-Accounts 

For  guidance  in  responding  to  Item  41b)  and 
Item  21,  the  registrant  should  refer  to 
Investment  Company  Act  Release  No.  13049 
(February  28.  1983)  (48  PR  10297  (March  11, 
198;!));  Investment  Company  Act  Release  No. 
1102B  (January  28.  1980)  (45  FR  7578 
(IVbruarv  4.  1980));  iind  Investment  Company 
,-\ct  Release  No.  11?79  (September  30. 1980) 
(45  FR  67079  (October  9. 1980)). 

Deductions  should  be  pro  rated  among  the 
sub-accounts  of  the  separate  account.  If  the 
deduction  is  a  flat  fee  charged  to  all 
contractowners  accounts  [e.g..  S25.00  per 
contractowner  account  per  year),  the 
deduction  should  be  pro  rated  by  multiplying 
the  flat  fee  by  a  fraction  the  numerator  of 
which  is  the  average  number  of 
contractowner  accounts  that  have  money 
allocated  to  the  sub-account  and  the 
denominator  of  which  is  the  sum  of  the 
average  number  of  contractowner  accounts 
that  have  money  allocated  to  each  of  the  sub- 
accounts for  the  sane  kind  of  contract  [i.e.. 
all  of  the  "qualifiecl"  sub-accounts  or  all  of 
the  "non-qualified"' sub-accounts). 

C;iiide  7.  The  SynoiJsis 

A  synopsis  provilded  pursuant  to  Item  3  of 
Form  N-4  should  clearly  and  concisely 
describe  the  key  fentures  of  the  offering  and 
the  registrant.  The  Information  in  the 
synopsis  need  not  be  in  the  order  or  the 
manner  described  In  this  guide,  and  it  may  be 
presented  in  a  que$tion-and-answer  format. 

The  synopsis  should  include;  (1)  A  cross- 
reference  to  the  deicription  in  the  prospectus 
of  how  to  purchasB  the  variable  annuity 
contracts  being  offpred;  (ii)  cross-references 
to  the  descriptionsiin  the  prospectus  of  how  a 
contractowner  (or  tinnuitant)  may  effect  a 
redemption  and  arty  penalty  taxes  that  may 
be  assessed  upon  BRdemption:  (iii)  the 
maximum  percentage  load  that  may  be 
assessed  against  any  given  amount  redeemed 
or  annuitized  and  t  cross-reference  to  the 
descripiion  in  the  prospectus  of  the 
deductions  and  expenses;  and  (iv)  either  a 
full  description  of  Or  a  cross-reference  to  the 
description  in  the  pro.spectus  of  i^y  "ten-day 
free  look"  or  similar  provisions.  fl> 

The  synopsis  may  include  additiV)nal 
information,  provided  that  it  does  not,  by  its 
nature,  quantity,  or  manner  of  presentation, 
impede  understanding  of  required 
information. 
Guide  8.  Adminisliative  Charges 

The  discussion  (Jf  any  administrative 
charge  deducted  fcom  the  value  of  the 
contraclowner's  atcount  should  (1)  concisely 
describe  how  the  charge  is  deducted  in  both 
the  accumulation  and  annuity  periods.  (2) 
explain  whether  the  change  is  deducted  at 
the  begmning  of  the  contract  year  for  the 
coming  year  or  deducted  at  the  end  of  the 
contract  year  for  the  prior  year.  (3)  describe 
whether  the  charge  is  prorated  for  any  period 
[e.g..  between  the  pontracl  anniversary  date 


and  the  date  of  redemption  or  the  date  of 
annuitization),  and  (4)  if  the  administrative 
charge  is  a  precentage  of  assets,  disclose  that 
there  is  no  necessary  relationship  between 
the  amount  of  administrative  charge  imposed 
on  a  given  contract  and  the  amount  of 
expenses  that  may  be  attributable  to  that 
contract. 

Any  administrative  charge  that  is  deducted 
from  contractowner  accounts  and  is  not  a 
charge  or  expense  of  the  registrant  should  not 
be  accounted  for  as  an  expense  or  otherwise 
included  in  the  determination  of  net 
investment  income  of  the  registrant.  Rather, 
the  amount  of  the  administrative  charges 
should  be  accounted  for.  and  presented  in 
financial  statements  of  the  registrant,  as  a 
reduction  of  ownership  units.  Whether  the 
amount  of  such  administrative  charges  is 
separated  in  the  registrant's  financial 
statements  from  other  withdrawal  or 
redemption  amounts  that  result  in  a  reduction 
of  ownership  units  depends  upon  individual 
facts. 
Guide  9.  Deferred  Sales  Loads 

Item  6  of  f'orm  N-4  requires  the  registrant 
to  describe  any  sales  loads.  A  sales  load  not 
subject  to  any  contingency  should  be 
described  as  a  deferred  sales  load,  not  a 
"contingent"  deferred  sales  load.  A  deferred 
sales  load  does  not  become  contingent  solely 
because  the  sales  load  is  waived  in  the  event 
of  an  annuitant's  death  or  if  the  registrant 
provides  that  a  given  percentage  of  contract 
value  may  be  withdrawn  without  imposition 
of  a  sales  load  (a  "free  corridor"). 

The  description  of  any  deferred  sales  load 
(contingent  or  not)  should  include  how  the 
deduction  will  be  allocated  among  sub- 
accounts of  the  Registrant;  when,  if  ever,  the 
sales  load  will  be  waived  (for  example,  as 
part  of  the  death  benefit  or  upon  redemptions 
by  contractowners  who  are  also  employees 
of  the  depositor);  and  the  maximum  amount 
of  the  sales  load  as  a  percentage  of  purchase 
pavments  received.  See  rule  6c-8  under  the 
1940  Act  (17  CFR  270.6C-8)  which  limits  the 
amount  of  a  deferred  sales  load  to  no  more 
than  nine  percent  of  the  purchase  payments 
received.  If  the  deferred  sales  load  varies 
according  to  the  length  of  time  a  particular 
purchase  payment  has  been  invested,  the 
description  should  indicate  whether 
withdrawals  will  be  attributed  to  purchase 
payments  in  the  order  in  which  they  were 
invested  in  the  separate  account  (FIFO)  or  in 
the  reverse  order  of  investment  (UFO). 

The  description  of  a  deferred  sales  load 
should  also  explain  whether,  in  the  case  of  a 
partial  redemption,  the  amount  deducted  will 
be  a  percentage  of  the  amount  requested  by 
the  contractowner  or  the  total  amount 
withdrawn,  and  whether  the  sales  load  will 
be  deducted  from  the  amount  requested  or 
the  amount  remaining  after  the 
contractowner  has  received  the  amount 
requested.  For  example,  if  the  sales  load  is 
7%  and  the  contractowner  has  requested 
$100,  the  description  should  make  plain 
whether: 

(a)  The  contractowner  receives  $93  and  the 
sales  load  is  S7  for  a  total  withdrawal  of  SlOO 
[i.e..  the  sales  load  is  7%  of  both  the  amount 
requested  and  the  total  withdrawal  and  is 
deducted  from  the  amount  requested); 


(b)  The  contractowner  receives  SlOO  and 
the  sales  load  is  S7  for  a  total  withdrawal  of 
S107  [i.e..  the  sales  load  is  T'o  of  the  amount 
requested  and  is  deducted  from  the  contract 
value  remaining  after  the  contractowner  is 
paid  the  amount  requested);  or 

(c)  The  contractowner  receives  $100  and 
the  sales  load  is  $7.53  for  a  total  withdrawal 
of  $107.53  [i.e..  the  sales  load  is  7%  of  the 
total  withdrawal  and  is  deducted  from  the 
contract  value  remaining  after  the 
contractowner  is  paid  the  amount  requested. 
Additionally,  if  the  registrant  allows 
withdrawal  of  a  given  percentage  of  contract 
value  without  imposing  a  deferred  sales  load 
(e.^.,  a  10%  free  withdrawal  each  year),  the 
description  of  this  privilege  should  indicate 
when  the  contract  value  will  be  computed  to 
determine  the  amount  of  the  permitted  free 
withdrawal  [e.g..  at  the  beginning  of  the 
contract  year  or  the  date  of  the  withdrawal 
request). 

Guide  10.  Annuity  Payments 

Item  8  of  Form  N-4  requires  registrants  to 
describe  in  the  prospectus  the  annuity 
options  available  under  a  contract  and  the 
material  factors  that  determine  the  level  of 
annuity  benefits.  Registrants  should  discuss 
variables  that  impact  the  level  of  payments 
such  as  the  age  at  which  payments  begin,  the 
form  of  annuity,  the  frequency  of  payments, 
annuity  purchase  rates,  and  assumed 
investment  return.  The  discussion  should 
include  any  options  on  the  form  of  annuity 
such  as  life  annuities,  term  certain  annuities, 
joint  and  survivor  life  annuities,  and  any 
other  variations.  In  general,  responses  to  this 
item  should  include  practical  narrative 
disclosure.  Mathematical  illustrations  and  the 
mechanics  of  determining  annuity  payments 
should  be  placed  in  the  Statement  of 
Additional  Information,  Item  22. 

Item  8  also  calls  for  disclosure  of  the  effect 
of  assumed  investment  return.  Registrants 
should  explain  that  annuity  payments  will 
vary  to  reflect  the  investment  experience  of 
the  portfolio  company  and  that  the  assumed 
investment  return  is  a  fulcrum  rate  around 
which  variable  annuity  payments  will 
fluctuate  to  reflect  whether  investment 
experience  of  the  portfolio  company  is  better 
or  worse  than  the  assumed  investment  return. 
Where  annuitants  are  given  a  choice  in 
assumed  investment  return,  registrants 
should  explain  that  a  higher  assumed 
investment  return  will  result  in  a  higher 
initial  payment,  a  more  slowly  rising  series  of 
subsequent  payments  when  actual 
investment  performance  (minus  any 
deductions  and  expenses)  exceeds  the 
assumed  investment  return,  and  a  more  rapid 
drop  in  subsequent  payments  when  actual 
investment  performance  (minus  any 
dedjctions  and  expenses)  is  less  than  the 
assumed  investment  return. 

Item  22  requires  registrants  to  disclo.se  in 
the  Statement  of  Additional  Information  the 
method  for  determining  the  amount  of 
annuity  payments.  Registrants  should 
disclose  how  the  initial  annuity  payment  is 
determined,  and  if  subsequent  payments 
differ  from  the  first,  an  explanation  of  hew 
the  subsequent  payments  are  determined. 
Generally,  registrants  should  explain  that  the 
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amount  of  the  initial  payment  is  detennined 
by  applying  thp  %'alue  of  the  annuitant's 
contract  as  of  the  date  of  annuitization 
(ad|usted  for  any  deductions)  to  the  annuity 
purchase  rnte  fur  the  annuitant's  annuity 
option,  sex.  and  adjusted  age  The  specific 
tinie  vw'hcn  the  calculation  will  be  made  and 
the  particular  deductions  that  will  be  made  at 
that  time  also  should  be  disclosed. 
Registrants  should  disclose  thc<t  the  amount 
of  subsequent  annuity  payments  is 
dt^tefmined  by  multiplying  the  number  of 
annuity  units  crediied  to  an  annuitants 
account  by  the  valoe  of  an  annuity  unit  at  the 
time  of  each  payment  where  (1)  the  number 
of  annuity  units  credited  to  an  annuitant's 
account  is  detannined  by  dividing  thp  amount 
of  the  first  annuity  payment  by  the  value  of 
an  aar.uity  unit  at  the  time  of  that  pa.mer.t. 
ar.j  [Z]  the  value  of  an  annuity  unit  changes 
to  reflect  investment  perfomi.ince  of  the 
iirdt'rl>ing  portfolio  company  adjjsted  by  a 
factor  to  neutralize  '.ht  assumed  investment 
re'um.  Rpgi«!rant3  should  disclose  sny 
de..'  .      -Is  ..r'ectvnq  the  amount  of  annu'ty 
p?n  iiLii'N.  -  ■. '..  v*l.ere  applicabi';.  th.it 
ch  fr.j,  '^  .p.  tfie  value  of  an  uii;u>y  unit  rtf.ect 
de'-!  .  •'  is  of  morta'-ity  and  expense  risk 
charges. 
Guide  11.  Crediting  of  Contract  Values 

Item  10  of  Form  N-4  rr-q-iires  di.sclosu:e 
about  when  iriiT'jl  r  "-.d  !;l  •  ;  purch^ae 

pav  merits  are  cediled  S  :  ;)  of  the 

1940  .X'  [•• :  •.  ■  S  C.  8'">a-2.:(t  I'l  >ind  m]^  2Jc-l 
{1-  Crr^  ^-C  :2c-l)  Citabiish  itand.:.-?!s  for 
c.-fJ.;  '.  purchase  paynif  nt<.  for  ;ccu7i:ies  of 
rci:ii:.red  investmen!  co.mpanies.  However, 
the  staff  has  not  objected  'o  d:«.-!csufe  that 
an  initio',  purchase  pa^'Ticnt  tnder  a  varidble 
annuity  contract  would  be  credited  within 
two  business  days  of  receipt  if  the  contract 
application  and  other  cecessary  infor:na::on 
were  compl°*e  as  received  by  the  office 
issuing  the  confr-ict,  and  wi;hin  five  busi.iess 
days  of  receipt  if  the  application  and  other 
information  were  inccmplefe  when  re:.eived. 
■       ^tranfs  folicwing  this  practice  muFt 

o<:o  it  2nd  also  disclose  that,  if  the  initial 
j  ,  •  p;;ymcrf  is  not  credited  within  five 

!•  days,  tiie  purchase  pay-ntni  will  be 

■^!y  retiirniid  iitless  thp  p'ospectiwe 
<■  has  been  infoitn.ed  of  the  de'ay  end 
'y  requests  that  the  purchase 
not  be  returned.'^ 

Additionally,  registrants  shocld  disclose 
any  special  procedures  for  crediting  initial 
purchase  payments  in  the  case  cf  incomplete 
applications  [e.g.  allocation  of  an  initial 
pu.  :.ha?c  payment  to  the  sub-account  whu  h 
invests  in  the  nsor.ey  market  fund  if  no  sub- 
account ha-i  been  sperified). 

Guide  12.  AutJir.atic  Annuity  Opt.ons 

Item  B  of  Form  .\'-4  calls  for  disclosure 
about  annuity  option  choices  available  to  a 
rr     r-    *;ve  annui'aiif  sr.d  the  effect  of  not 
s{  a  cho:ce.  Registrants  should 
ny  automatic  pii.'-chase  of  a  fixed 
:?..  the  an.^ult\  f°leeticn  that  will  be 
Kiij Je  by  the  company  if  the  prospective 


annuitant  has  not  chosen  an  option).  The 
staff  has  taken  the  position  that  an  automatic 
annuity  involving  a  fixed  pay  out  of  amounts 
that  have  srcummulaled  on  a  variable  basis 
is  not  consistent  with  section  27(c)(ll  of  the 
1940  Art  (15  U  S.C.  80a-27(c)(l))  However, 
the  staff  dors  not  object  to  an  automatic 
fixed  annuity  purchase  if  the  only  options 
available  under  the  variable  annuity  contract 
are  fixed  annuities. 
(FR  Doc.  85-14895  Filed  »-24-85:  8.4.^  am| 
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17  CFR  PART  288 

(Release  Nos.  33-6&S9-  34-22158;  39-996; 
AFOB-1 1 

Primary  Offerings  by  the  African 
Developi.ient  Bark 

ACENCV:  Srcuritics  and  Exchange 

Co.T'.inission. 

ACTION:  Final  iiiles. 

NUMMARY:  Tha  Co.Timis.sion  today  is 
adopting  a  new  regulation  specifying  the 
periodic  a.^d  ether  reports  to  be  filed 
with  it  by  the  African  Development 
B.'.nk.  The  regulation  is  virtually 
identical  to  the  regulations  previously 
adopted  by  the  Cor:r'--ision  in 
connection  with  primiiry  distributions  of 
sec'ii.'ities  issued  by  tho  Internafi'jnai 
Bank  fcr  Reconstruction  and 
Development,  the  Inter-American 
Development  Bank  and  tfte  Asian 
Development  Bank. 

EPrEcnvE  OATE:  June  25, 1965. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cari  T.  P odolus.  (202)  272-3246.  or 
Martin  L.  Meyrowitz.  (202)  272-3250. 
Office  of  International  Corporate 
Finance,  Division  of  Corporation 
Finance.  Secu.-ilies  and  Exchange 
Commission.  450  Fifth  Street.  .NVV.. 
VVa.shingt..n  D.C.  20.T49. 

SUPPLEMEKTARY  INFORMATION:  The 

Securities  and  Exchange  Commission 
(the  "Commission  ")  today  adopted  rules 
and  regulations  specifying  the  periodic 
and  oth"r  reports  to  be  filed  with  it  in 
connertiijn  with  the  primary  distribution 
of  securities  issued  by  the  African 
Developnu-nt  Bank  (  AFDB"  or  'the 
Bank").  The  regulation,  whirh 
would  be  def'ipnated  Regulation  AFDB,' 
is  virtually  identical  to  Regulations  BVV,- 
lA.'  and  AD. '  which  prescribe  the 


reports  to  be  filed  with  the  Commission 
by  the  International  Bank  for 
Reconstruction  and  Development 
("lORD").  the  Inter-.American 
Development  Bank  ( "IAD"),  and  the 
Asiiin  Development  Bank  (  AD  ). 
respectively.  (These  three,  along  with 
the  African  Devclopm.'nt  Bank,  may 
sometimes  be  collectively  referred  to 
herein  as  the  "Banks".)  *  ' 

I.  Background 

United  Stales  membership  in  the 
IBRD.  IAD.  AD  and  ATOB  was 
authorized  by  the  B^etton-VVoods 
Agreements  Act.  the  Inter-American 
Development  Bank  Act.  the  Asian 
Development  Bunk  Act,  and  the  African 
Develnpment  Bank  Act  (the  "Act"), 
respectively.*  Section  9(a)  of  the  Act ' 
and  each  <;f  the  aforementioned  .■\ct8 
provides,  in  relevant  part,  thai  certain 
securities  •s'^ued  or  guara'ileed  by  each 
of  thf'  Banks  are  "exempted  securiMes  ' 
within  the  meaning  of  section  3(a)(2)  of 
the  Seriirities  .V.t  of  1933  '  and  section 
3(a)Cl2)  of  the  Securities  Exchange  Act 
of  'i93l.'  An  exemption  is  ai.so  available 
under  the  Trust  Indenture  Act  of  1939.'" 
Despite  the  exemptions  each  of  the  .■\cts 
requires  the  IBanks  to  Tile  with  the 
Seriiritii'S  ynci  E.xchange  Commission 
such  annual  and  other  reports  with 
regard  to  such  secunties  as  the 
Commission  shall  determine  to  be 
necessary  in  the  public  interest  or  for 
the  protection  of  investors." 

The  orgait'zatiin  and  financing  of  the 
AFDB  closely  follows  the  pattern  of  the 
other  international  development  banks 
which  preceded  it.  These  development 
banks  differ  somewhat  from  traditional 
banks.  They  a'-e  non-profit  financial 
institutions  which  do  not  accept 
depor.it,-;  or  make  short-term  loans.  Their 
shareiio'.dcrs  are  governments.  They  are 
organized  to  make  loans  fostering 


•  Tht  C>>mmission  prcpfspd  cotiify.r-g  lh'"se 
ftdndd.tls  in  an  amendmpn!  to  rule  22r.-I  under  the 
Act.  Sec  Investmpn!  Company  .Act  Releas*  No. 
13911  (May  1. 1984)  |49  FR  19320  (May  7. 1984!). 


"  17  ere  Pan  28a. 
'  17  CFR  P.irl  265 
M7CFRPi.r'a« 
•17  CFR  Pari  a>7 


'Rpaul.ilrin  BVv  Wf;s  adop'ed  in  Securities  Act 
Release  No  3:«>4  ilanuarv  9,  1950).  Regulation  lA 
wa«i  aiiopli'J  m  Sec;urili«>8  Ai:t  Release  No.  4299 
|0'  tutier  2S.  19tj(.j.  Rp>-iiUijon  AD  was  adopted  in 
3."  i;.-i!i<'S  \i:\  Rr'IcHSC  No.  4889  (December  18. 
19t^|. 

•22  I^S.C.  Z«e  ft  «f<| .  Pub  U  No.  7»-171. 
approvTt!  July  Jl.  1945:  22  U  SC.  28.3  et  seq..  Put).  L 
N'o.  86-147.  appiovrd  A.iKasI  7.  ig.^;  22  U.S.C.  285 
ft  »<■'-    Piii)  I    \.)6'.»-.«ft).  approved  March  16. 196H: 
22  l!.S  C.  2if;.  Ihib.  I..  No.  97-3.S.  approved  August 
1.3.  19ai.  resjii'Liively. 

'22l!SC  290i-9(j) 

*  1  =;  1 '  S  C  7-'a-7-aa  I  ISTi  and  Siipp.  V  1981 ).  or 

I  •.•  .  ^  .  ;lu  Bui>'n;.'s»  RcRulatory  Refurm  Act  of 
JM.HJ.  Poi:  L  %-<  97-261.  t  19(d).  96  Stat.  1121  (1982); 
specili^a'.lv  l.S  L'.S.C.  77cid)(2). 

•  \Z  IS  C.  •'8d-78k,k  (1976  and  SuDO.  V  1981).  as 
amended  by  theAct  ol  lunc  6. 1983.  P-ib  I.  No  98- 
3&  spccifii  ally  15  U.S.C.  78«,(a:il2). 

'"15  U.S.C.  77aaa  77bbbb.  as  imipuled. 
specifually  15  I'.S.C.  7:dda!4). 
".S-p  note  7.  supra. 
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economic  and  social  development 
within  certain  limitations  embodied  in 
their  charters.  These  activities  are 
financed  primarily  through  paid-in 
capital  by  members  and  through 
borrowing  in  international  capital 
markets. 

As  is  the  case  witJi  the  other 
development  banks,  public  offerings  in 
the  United  States  of  securities  issued  or 
guaranteed  by  the  AFDB  would  be 
subject  to  a  number  of  safeguards  both 
in  the  Bank's  charter  and  provided  for  in 
the  Act.  First,  the  capital  structure  of  the 
Bank  is  such  that  its  obligations,  in 
effect,  rest  ultimately  on  the  credit  of  its 
member  countries,  one  of  which  is  the 
United  States.  Member  countries 
subscribe  to  capital  shares,  a  percentage 
of  which  are  paid-in  and  a  percentage  of 
which  are  subject  to  call  if  necessary  to 
meet  the  Bank's  obligations.  In  the  event 
of  default,  the  Bank  would  issue  a  call, 
on  a  pro  rata  basis,  to  member  countries 
for  the  amount  necessary  to  meet  the 
obligations.  A  second  call  could  issue  to 
make  up  any  deficiencies  caused  by 
member  countries'  failure  to  meet  the 
initial  pro  rata  sharfe. 

The  Act  also  provides  certain 
safeguards,  modeled  on  the  provisions 
governing  the  other  development  banks 
in  which  the  United  States  participates. 
First,  before  the  AFDB  issues  any 
securities  in  the  United  States,  approval 
would  be  required  of  the  National 
Advisory  Council  on  International 
Monetary  and  Financial  Problems  (the 
"N.^C")  under  the  general  direction  of 
the  President.'-  Secondly,  although  the 
Bank's  securities  are  exempt,  the  Act,  as 
previously  indicated,  also  provides  that 
the  Bank  will  file  with  the  Commission 
such  annual  and  other  reports  as  the 
Commission  considers  appropriate. 
Finally,  the  Act  authorizes  the 
Commission,  after  consulting  with  such 
agency  or  officer  as  the  President 
designates,  to  suspend  the  exemption  in 
whole  or  in  part  at  any  time. '  =• 

II.  Synopsis  of  Regulation  AFDB 

Regulation  AFDB,  and  the  rules 
thereunder,  require  the  Bank  to  file  with 


'^  22  U.S.C.  290i-:i.  The  NAC  wjs  created  to 
coordinate  the  policies  and  operations  of 
representatives  of  the  Uaited  Slates  on  the 
development  banks  or  o»  agencies  otherwise 
engaged  in  foreign  financial  transactions.  It  is 
composed  of  the  Secrelar>'  of  the  Treasury 
(Chairman),  the  Secretaries  of  State  and  Commerce, 
the  Chairman  of  the  Federal  Reserve  Board  and  the 
President  of  the  Export-Import  Bank  of  Washington. 
22  use.  2866.  See  Executive  Order  No.  11269  of 
February  14. 1966  (as  amended  by  Ex.  Or.  No.  11334. 
March  2. 196";  (providing  that  the  Chairman  may 
consult  with  interested  but  unrepresented  agencies 
and  may  invite  them  to  desi((iiate  representatives  to 
participate  in  N.^C  deliberations). 

' '  22  U.S.C.  290i-9(b). 


the  Commission  quarterly  financial 
reports  and  copies  of  the  annual  report 
to  its  governing  board. 

The  quarterly  financial  reports  will  be 
required  to  be  filed  with  the  Commission 
within  60  days  after  the  end  of  each 
fiscal  quarter.  This  time  period  is 
consistent  with  Regulation  AD,  but 
longer  than  that  provided  in  Regulations 
IBRD  and  IAD.  which  allow  only  45 
days.  The  reason  for  giving  the  AFDB 
and  the  AD  additional  time  is  that  the 
main  offices  of  the  AFDB  and  the  AD 
are  in  Africa  and  the  Philippines, 
respectively,  while  the  main  offices  of 
the  IBRD  and  the  IAD  are  located  in  the 
United  States. 

The  Bank  will  also  be  required  to  file 
a  report  with  the  Commission  on  or  prior 
to  the  date  on  which  any  of  its  primary 
obligations  are  sold  to  the  public  in  the 
United  States.  Schedule  A  under 
Regulation  AFDB  sets  forth  the 
information  and  documents  to  be 
furnished  in  a  report  filed  with  respect 
to  a  distribution  of  prim.ary  obligations 
of  the  Bank. 

The  Commission  has  been  informed 
by  the  Bank  that  no  public  offering  of 
securities  guaranteed  by  the  Bank  is 
presently  contemplated  in  the  United 
States.  Accordingly,  the  new  rules, 
insofar  as  they  require  the  reporting  of 
the  proposed  public  sale  of  securities, 
are  limited  to  the  sale  of  primary 
obligations  of  the  Bank.  Rules  with 
respect  to  reporting  the  sale  of  securities 
guaranteed  by  the  Bank  will  be 
proposed  by  the  Commission  when  and 
if  the  need  therefor  arises.  Regulations 
BW,  lA,  and  AD  likewise  are  limited  to 
primary  obligations  only. 

List  of  Subjects  in  17  CFR  Part  288 

Reporting  and  recordkeeping 
requirements,  Securities. 

IV.  Text  of  Amendment 

In  accordance  with  the  foregoing.  Title 
17.  Chapter  II  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  By  adding  new  PART  288  to  read  as 
follows: 

PART  288— GENERAL  RULES  AND 
REGULATIONS  PURSUANT  TO 
SECTION  9(a)  OF  THE  AFRICAN 
DEVELOPMENT  BANK  ACT 

Sec. 

288.1  Applicability  of  this  Part. 

288.2  Periodic  reports. 

288.3  Reports  with  respect  to  proposed 
distribution  of  primary  obligations. 

288.4  Preparation  and  filing  of  reports. 
288.101    Schedule  A.  Information  required  in 

reports  pursuant  to  §  288.3 
Authority:  Sec.  9(a).  95  Stat.  743,  22  U.S.C. 
290i-9a;  sec.  19(a).  48  Stat.  85. 15  U.S.C. 
77s(a). 


§  288.1    Applicability  of  this  Part. 
This  Part  (Regulation  AFDB) 
prescribes  the  reports  to  be  filed  with 
the  Securities  and  Exchange 
Commission  by  the  African 
Development  Bank  pursuant  to  section 
9(a)  of  the  African  Development  Bank 
Act. 

§288.2    Periodic  reports. 

(a)  Within  60  days  after  the  end  of 
each  of  its  fiscal  quarters,  the  Bank  shall 
file  with  the  Commission  the  following 
information: 

(1)  Information  as  to  any  purchases  or 
sales  by  the  Bank  of  its  primary 
obligations  during  such  quarter: 

(2)  Two  copies  of  the  Bank's  regular 
quarterly  financial  statement;  and 

(3)  Two  copies  of  any  material 
modifications  or  amendments  during 
such  quarter  of  any  exhibits  (other  than 
(i)  constituent  documents  defining  the 
rights  of  holders  of  securities  of  other 
issuers  guaranteed  by  the  Bank,  and  (ii) 
loans  and  guaranty  agreements  to  which 
the  Bank  is  a  party)  previously  filed  with 
the  Commission  under  any  statute. 

(b)  Two  copies  of  each  annual  report 
of  the  Bank  to  its  Board  of  Governors 
shall  be  filed  with  the  Commission 
within  10  days  after  the  submission  of 
such  reporl  to  the  Board  of  Governors. 

§  238.3    Reports  with  respect  to  proposed 
distribution  of  primary  obligations. 

The  Bank  shall  file  with  the 
Commission,  on  or  prior  to  the  date  on 
which  it  sells  any  oT  its  primary 
obligations  in  connection  with  a 
distribution  of  such  obligations  in  the 
United  States;,  a  report  containing  the 
information  a.nd  documents  specified  in 
Schedule  A  (17  CFR  288.101).  The  term 
"sell'  as  used  in  this  section  and  in 
Schedule  A  means  the  making  of  a 
completed  sale  or  a  firm  commitment  to 
sell. 

§  288.4    Preparation  and  filing  of  reports. 

(a)  Every  report  required  by  this 
regulation  shall  be  filed  under  cover  of  a 
letter  of  transmittal  which  shall  state  the 
nature  of  the  report  and  indicate  the 
particular  rule  and  subdivision  thereof 
pursuant  to  which  the  report  is  filed.  At 
least  the  original  of  every  such  letter 
shall  be  signed  on  behalf  of  the  Bank  by 
a  duly  authorized  officer  thereof. 

(b)  Two  copies  of  every  report, 
including  the  letter  of  transmittal, 
exhibits  and  other  papers  and 
documents  comprising  a  part  of  the 
report,  shall  be  filed  with  the 
Commission. 

(c)  The  report  shall  be  in  the  English 
language.  If  any  exhibit  or  other  paper 
or  document  filed  with  the  report  is  in  a 


26192 


Federal  Register  /  Vol.  50.  N'o.  122  /  Tuesday.  June  25.  1985  /  Rules  and  Regulations 


foreijjn  language,  it  shall  be 
accompanied  by  a  translation  into  the 
Enjjlish  langudjje. 

(d)  Reports  pjrsuant  to  Ru!e  3  (17  CFR 
2m.3]  may  be  filed  in  the  form  of 
prospectus  to  the  extent  that  such 
prospectus  contains  the  information 
specified  in  Schedule  A  (17  CFR 
2B8101). 

§  288.101     Schvdulc  A.  Informaticn 
required  in  reports  pursuant  to  §  2S8.3. 

This  schedule  specifies  the 
information  and  documents  to  be 
furnished  in  a  report  pursuant  to  Rule  3 
(17  CFR  288.3)  with  respect  to  a 
proposed  distribution  of  primary 
obligations  of  the  Bank  Information  not 
availabie  at  the  time  of  filing  the  report 
shall  be  filed  as  promptly  thereafter  as 
possible. 

item  I:  Description  of  oblijtations. 

As  to  each  issue  of  primHry  obligaiiuns  of 
the  Bank  which  is  to  be  distributed,  fu.'nish 
the  following  information: 

(a)  The  title  and  date  of  the  .ssue. 

(b)  The  interest  rjte  and  interest  peiymeni 
dates. 

(c)  The  maturity  date  or.  -f  serial,  the  plan 
of  serial  maturities.  If  the  maturity  of  the 
otiligation  may  be  accelerated,  stale  the 
Lircumstances  under  which  it  may  be  so 
ancelerjted. 

(d)  A  brief  outline  of  (i)  any  rcdf  •nplion 
provisions  and  |ii)  any  amortizaiiuii.  »ii-K!Pg 
ftnd  or  retireme.Tt  provisions,  staling  the 
annual  amouRl.  if  any.  which  the  Eniik  will 

.be  under  obligation  to  anply  for  thp 
Satisfaction  of  such  provisions. 

|e)  If  secured  by  any  lien,  the  kind  and 
priorit\  Iherenf.  and  the  njturv  of  the 
property  subipft  to  the  lien;  if  any  other 
indehtednesf  is  set. tired  by  an  equal  or  pnor 
lien  on  the  same  properly,  slate  the  nature  of 
such  other  liens 

If)  If  any  oMig  ttions  issued  or  to  be  issued 
bv  the  Bank  will,  as  to  the  payment  of 
interest  or  principal,  rank  prior  to  ttie 
obliyations  to  b^^  distributed,  describe  the 
natiire  and  extent  .if  such  proril\ 

(g)  Outline  briefly  anj  provisiuns  of  the 
governing  instruments  under  which  the  terms 
of  the  obligations  to  tje  dstributrd  may  be 
amended  or  modified  by  the  holders  thereof 
o"-  oiherwise. 

(h)  Outline  britfly  anj  other  niatr'  al 
pr-jvi-Jions  of  the  governing  mstrurrjents 

:i§  to  the  t'xhts  of  the  hijldeis  of  the 
:ns  'o  be  dislr. butted  or  pertj'nijig  to 
the  dutif  s  of  the  Bank  Mt.n  resspecl  Ihereio. 

(i)  The  n.in  «  ar.d  jdd;»fs  cf  the  f'scal  or 
paying  ager:t  of  the  Bank,  if  any. 

Itfr.i  2.  Dis'nhulion  of  ob'.:gclions. 

(a)  Outline  briefly  the  plan  cf  dislnbu'.ion 
of  the  ohiigitiuns  and  state  the  .irtiount  of  the 
r  inicip.stion  of  each  prioci[wl  undei  writer,  if 
any. 

(b)  Describe  any  drrangt-ments  knrwn  to 
It^e  Bank  or  to  any  princi;  ,il  underwriter 
named  above  dosig:icd  to  stabilize  the 
market  for  the  ubhx3t:o.ns  for  the  acount  af 
the  Hank  or  die  principal  underwriters  as  a 


g'oup  and  indicate  whether  any  transactions 
have  already  been  effected  to  ak:compli<!h 
thai  purpose 

|<;1  Describe  any  arrangements  for 
Withholding  commissions,  or  othe.-wise,  to 
hold  eai:h  underwriter  or  dealer  responsible 
for  the  distnbiilior  of  his  pdriinipation. 

Hew  3.  Dislnbulion  sprvad 

The  following  information  shall  be  given,  in 
substantially  the  tabular  torm  indicated,  as  to 
ail  obligations  which  are  to  be  offered  for 
cash  (estimate,  ii  necessary): 
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Item  4.  Discounts  and  cnmmissions  to  sub- 
umlerHTiters  and  dealers. 

Stale  briefy  the  discounts  and 
commis.«ions  hi  be  allowed  or  paid  to  dealers. 
If  any  dealers  are  to  act  in  the  capacity  of 
sub-underwriters  and  are  to  be  allowed  or 
paid  any  additional  discounts  or  commissions 
for  acting  in  such  .-apacitv.  a  general 
statement  to  that  effect  will  suffice,  without 
giving  the  uuJttionid  amounts  to  be  so  paid. 

Item  5.  Other  f\pL:}  -es  of  the  distribut.on. 

Fijrriish  a  rea.ionabty  itemized  statement  of 
all  expenses  of  the  ftank  in  connection  with 
the  issuance  and  distribution  of  the 
obligations,  except  underwriters"  or  dealers' 
discounts  and  commissions. 

Instruction,  insofar  as  practicable,  '.he 
itemization  shall  include  transfer  agents'  fees, 
cost  of  prii.ting  and  engraving,  and  les-il  and 
accoiinting  fees.  The  information  may  t>e 
given  as  subject  to  future  contingencies.  If  the 
amounts  of  any  items  are  not  known, 
estimates,  designated  us  such,  shall  be  given. 

Item  tS.  Apphcolion  of pro.oods. 

Make  <i  reasonable  itemized  sLitement  of 
lh(:  purposes,  so  far  as  determinable,  for 
which  th«  net  proceeds  to  the  Bank  from  the 
obligations  are  to  be  used,  and  slate  the 
approximate  amount  to  be  used  for  each  such 
purpose. 

Item  7.  E.xhiblla  to  be  furnished. 

The  following  dccumerls  shall  be  attached 
to  or  oiherwise  furnished  as  a  p.irt  of  the 
report: 

(a)  Copies  of  the  constituent  inslrum>>nts 
didinir.'j  the  rights  evidenced  by  the 
obligations. 

(bj  Copies  of  iin  opinion  I'f  counsel,  in  the 
English  langu.ige.  as  to  the  leg.ility  of  the 
obligations. 

(c)  Copies  of  all  material  contr-H  ts 
pertaining  to  thr;  issuance  or  distnbutions  of 
the  cblig.itions.  to  which  the  Bank  or  :uiy 
principal  underwriter  of  the  obligations  is  or 
is  to  be  a  pdity.  except  selling  group 
agreements. 

(dl  Copies  'if  any  prospectus  ui  olh.tr  sales 
lilereituro  to  be  provided  by  the  Bink  or  any 
of  the  principal  underwnters  for  general  use 
in  ccnni  clion  with  the  initial  di&'ribution  of 
the  obligiitions  to  tht>  public. 


V.  Statutory  Authority 

The  Commission  finds  that  the  notice 
and  public  procedure  pursuant  to  the 
Administrative  Procedure  Act  are 
unnecessary  for  the  following  reasons: 
(1)  The  African  Development  Bank  is 
virtually  identical  in  purpose  and 
structure  to  the  other  international 
development  banks:  (2)  the  regulations 
adopted  herein  are  virtually  identical  to 
those  for  the  other  international 
development  banks,  each  of  which  was 
adopted  without  prior  exposure  to 
public  comments:  (3)  the  special 
character  of  the  AFDB  and  its 
oper.itions  (4)  the  Commission  has 
never  received  a  letter  of  complaint 
regarding  any  uf  the  international 
development  banks,  their  rules  or 
disclosure  requirements;  and  (5)  the 
views  of  the  AFUB  have  been  received 
and  considered. 

In  addition,  the  effective  guarantee  of 
the  Bank's  obligations  by  member 
nations,  including  the  United  States:  the 
required  prio!  approval  of  the  I'nited 
Stales  Government  for  any  offerings  in 
the  United  States:  and  the  Commissions 
authoiity  to  suspend  the  exemptions  at 
any  time  constitutes  substantial  investor 
protection. 

The  Commission  further  finds,  for  the 
reasons  set  forth  above,  that  there  is 
good  cause  to  make  the  rules  adopted 
herein  effective  upon  publication  in  the 
Federal  Register.  The  Bank  will  he  in  a 
position  111  proceed  immediately  with 
public  otferings  of  its  securities  in  the 
United  Stales  if  it  so  decides. 

The  Commission  is  adopting 
Regulation  AFDB  pursuant  to  section 
9(a)  of  the  .African  Development  Bank 
Act  and  section  Ifl(a)  of  the  Securities 
Act  of  i;i33. 

By  the  Comn;is»ion. 
Shirley  E.  Hollis, 

Assiilaiit  Si  L  -pfary. 
June  18. 13fl5. 

Socurilies  and  Exchange  Conunission 
Regulalor>  Flexibility  Act  Certification 

I.  John  S.R.  Shad.  Chairman  of  the 
Securities  and  Kxchar.ge  Commissiun. 
hereby  ':eitify.  pursuant  to  5  U.S.C. 
b05(li).  that  the  rules  relating  to  the 
exe.T.ptivr  regulation  for  the  securities  of 
the  African  Development  Bank  (the 
"Bank")  (■oritd:rii  d  in  Securities  Act 
Release  N'o.  33-€589  will  not.  if 
promul^aled.  have  a  significant 
ecun'jmic  i.-npact  upon  a  substantial 
number  of  small  entities.  The  reason  for 
this  certification  is  that  the  rules  apply 


I 

Federal  Register  /  Vol.  50.  No.  122  /  Tuesday,  June  25,  1985  /  Rules  and  Regulations  26193 


only  to  »hp  Dank  which  is  not  a  small 
entity  as  defined  in(  17  CFR  240.0-10. 

John  S.R.  Shad. 

Chairmcifi. 

Dated:  lune  18  19o; . 
|FR  Doc.  85-15200  Filed  6-24-85;  B:45  am) 
BILLING  CODE  WIO^OI-M 

-_     ^-_ 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parts  12  and  178 

!T  0.85-1071 

ir-terifT  Customs  Regulations 
Amendments  Concerning  Convention 
on  Cultural  Property  Implementation 
Act 

AGEKCY:  Cut  toms  Ser\  ice,  Treasury. 
action:  Interim  regulations,  solicitation 
of  comments. 


SUMMARY:  This  document  sets  forth 
interim  amendnicnts  to  tne  Customs 
Regulations  in  resjlonse  to  the 
Convention  en  Cultural  Property 
Implpmcntation  Act.'The  Convention 
addressed  Ihe  problem  of  illicit 
iniportinsi  and  exporting  of  items  of 
nulliiral  property,  that  is,  items  of 
importance  for  archaeology,  prehistory, 
history,  literature,  ert,  or  science.  These 
interim  resulations  are  intended  to 
f)rohibit  illicit  traffic  in  cultural  property 
while  allowing  the  exchange  of  national 
treasures  for  legitiDiate  scientific, 
educational,  and  cultural  purposes. 
These  interim  regulations  are  effectiife 
for  all  importations  of  cultural  property, 
or  archaeological  or  ethnological 
materia!,  subject  ta  the  Convention  on 
Cultur-i  Property  ftrip'ementation  Act 
(Pub.  L.  97-446,  96  Btat.  2329). 
DATES:  Effective  July  25, 1985.  Written 
comments  received  on  or  before  August 
26,  \9tih.  will  be  considered  in 
determining  whether  any  changes  to  the 
interim  i  emulations  are  required  before  a 
final  rule  is  published. 
ADDRESS:  Written  comments  (preferably 
in  triplicate)  may  be  submitted  to  and 
inspected  at  the  Regulations  Control 
Branch,  Customs  Service  Headquarters, 
1301  Constitution  Avenue.  NW..  Room 
2426.  Washington,  D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

Legal  Aspects:  Tom  Lindmeier.  Entry, 
Procedures  and  Penalties  Division  (202- 
566-57651; 

Operational  Aspects:  Harrison  Feese, 
Duty  .Assessment  Division  (202-566- 
8652);  US.  Customs  Service.  1301 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20229. 


SUPPLEMENTARY  INFORMATION: 
Background 

Beginning  in  the  late  1960s,  the  U.S. 
began  participating  in  negotiations, 
sponsored  by  the  IJnited  Nations, 
Educational,  Scientific  and  Cultural 
Organization  (UNESCO),  addressing  the 
problem  of  illicit  international  trade  in 
cultural  property.  Cultural  property  was 
defined  as  property  which,  on  religious 
or  secular  grounds,  is  specifically 
designated  by  a  country  as  being 
important  in  the  archaeology,  prehistory, 
history,  literature,  art,  or  science  of  that 
country. 

Cultural  property,  whether 
archaeological  or  ethnological  in  nature, 
is  subject  to  a  unique  international  trade 
problem.  As  demand  for  cultural 
properly  has  increased,  the  supply 
cannot  keep  pace  in  the  usual  manner  of 
a  commodity,  that  is,  increased 
production.  The  property  is  by  its  very 
nature  of  extreme  rarity.  This  situation 
has  resulted  in  theft  of  existing  artifacts, 
clandestine  excavation  of 
archaeological  sites  and  accompanying 
illegal  importing  and  exporting. 

The  value  of  cultural  property  is 
immeasurable.  Such  items  often 
constitute  the  very  essence  of  a  society 
and  convey  important  information 
concerning  a  people's  origin,  history, 
and  traditional  setting.  The  educational 
value  of  an  artifact  is  forever  lost  when 
it  is  removed  from  its  natural  resting 
place  by  one  motivated  by  greed  rather 
than  scientific  curiosity.  Similarly,  when 
irreplaceable  relics  are  stolen  from 
museums  or  other  such  institutions  by 
one  hoping  to  profit  from  the  black' 
market  for  such  goods,  one  hoping  to 
profit  from  the  lessons  of  history  is 
denied  his  or  her  chance. 

There  has  been  growing  concern  in 
the  U.S.  regarding  the  need  for 
protecting  endangered  cultural  property. 
The  appearance  in  the  U.S.  of  stolen  or 
illegally  exported  artifacts  from  other 
countries  where  there  has  been  recent 
pillaging  has,  on  occasion,  strained  our 
foreign  and  cultural  relations  with 
various  nations.  This  situation, 
combined  with  the  concerns  of  the 
museum,  archaeological,  and  scholarly 
communities,  was  recognized  by  the 
President  and  Congress.  Codes  of  ethics 
and  professional  standards  were 
formally  developed  by  these 
communities.  It  became  apparent  that  it 
was  in  the  national  interest  for  the  U.S. 
to  join  with  other  countries  to  control 
illegal  trafficking  of  such  articles  in 
international  commerce. 

The  U.S.  joined  international  efforts 
and  actively  participated  in  negotiations 
resulting  in  the  1970  UNESCO 
Convention  on  the  Means  of  Prohibiting 
and  Preventing  the  Illicit  Import,  Export 


and  Transfer  of  Ownership  of  Cultural 
Property  (823  U.N.T.S.  231  (1972)).  U.S. 
acceptance  of  the  1970  UNESCO 
Convention  was  codified  into  U.S.  law 
as  the  "Convention  on  Cultural  Property 
Implementation  Act"  (Pub.  L.  97-446.  90 
Slat.  2329  at  2350).  The  spirit  of  the 
Convention  was  enacted  into  law  to 
promote  U.S.  leadership  in  achieving 
greater  international  cooperation 
towards  preserving  cultural  treasures 
that  are  of  importance  not  only  to  the 
nations  whence  they  originate,  but  also 
to  greater  international  understanding  of 
mankind's  common  heritage.  In  1983  the 
U.S.  became  the  first  major  art- 
importing  country  to  implement  the  1970 
Convention. 

It  is  with  these  goals  in  mind  that 
Customs  now  invites  public  comment  on 
the  following  interim  amendments  to  the 
Customs  Regulations  designed  to  carry 
out  the  policies  of  the  Convention  on 
Cultural  Property  Implementation  Act. 
Customs  is  aware  that  these  regulations 
will  be  supplementing  existing  laws 
such  as  the  National  Stolen  Properties 
Act,  18  U.S.C.  2314,  and  other  bilateral 
agreements  and  treaties. 

By  T.D.  85-53,  published  in  the 
Federal  Register  on  March  26. 1985  (50 
FR  11849),  the  Customs  Regulations 
were  amended  by  setting  forth  a  list  of 
information  collections  contained  in  the 
regulations  and  displaying  the  control 
number  assigned  by  the  Office  of 
Management  and  Budget  (OMB),  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501). 
The  list  was  set  forth  in  a  new  Part  178 
(19  CFR  Part  178).  The  interim 
regulations  in  this  document  are  subject 
to  the  Paperwork  Reduction  Act  and 
have  been  approved  by  OMB.  It  is 
therefore  necessary  to  amend  Part  178 
by  adding  OMB  Control  No.  151S-0147 
to  the  list. 

Comments 

Before  adopting  the  interim 
regulations  as  a  final  rule.  Customs  will 
give  consideration  to  any  written 
comments  (preferably  in  triplicate) 
timely  submitted  to  the  Commissioner. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  §  1.6,  Treasury  Department 
Regulations  (31  CFR  1.6)  and  §  103.11(b), 
Customs  Regulations  (19  CFR  103.11(b)). 
on  normal  business  days  between  the 
hours  of  9.00  a.m.  and  4:30  p.m.  at  the 
Regulations  Control  Branch,  Customs 
Service  Headquarters,  Room  2426, 1301 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20229. 
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Inapplicability  of  Notice  and  Delayed 
FWective  Da'e  Pro\isions 

The  Conv?rt:on  on  Cullurji  Froporty 
li'iplemen'aticn  .\c\.  Pab.  L.  97-44ti. 
hetame  effective  on  April  12.  1983.  and 
the  provisions  relating  to  the 
irr.porlalion  of  stolen  property  became 
effective  on  that  Jate.  The  provisions  of 
the  Act  relating  to  the  irr.portation  uf 
listed  archeological  and  ethnoloaica! 
property  are  fairly  detailed  and  the 
interim  regulations  issued  pursuant  to 
them  create  no  new  legal  rights  nor 
affect  those  provided  foi  in  the  existing 
statutory  provisions. 

The  I'  S  Irformation  Agency  h.ih  been 
cipprca>hed  by  several  foreign 
signaioiic'S  to  the  Treaty  conccrnnjj 
requests  for  import  restrictions  on 
designated  archaeological  and 
ethnological  items.  USIA  has  a  strong 
indication  that  one  or  more  of  these 
countries  is  presently  prr-pai'tv^  tu  app'v 
formally  for  U.S.  import  restrii  'ions.  In 
light  of  the  interest  expressed  by  these 
foro:)in  governments  and  the  ne^'d  for 
tlie  U.S.  Government  to  respond  to  such 
requests  immediately,  interim 
regulations  are  necessary  to  facilitate 
U.S.  response  to  such  requests  as 
required  by  law  pursuant  to  statutory 
deadlines. 

Therefore,  it  has  been  determined 
that,  pursuant  to  5  U.S.C.  553i')lt'3!. 
notice  and  public  procedure  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  For  the 
same  reasons,  pursuant  to  5  U.S.C. 
553ld)(3).  it  tids  been  determined  ihdt 
good  cause  exists  for  dispensing  with  a 
dt'Iayed  effective  date. 

Executive  Order  12291  _ 

inasmuch  as  Customs  believes  the 
interim  amendment  does  not  meet  the 
criteria  for  a  "major  rale"  within  the 
meaning  of  section  Ijb)  of  F  O.  122m,  a 
regulatory  impact  analysis  has  not  been 
prepared. 

Regulator)  rlexibility  Act 

Beca'jse  no  notice  of  proposed 
rule.making  is  required  for  these 
regulations,  ihe  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612)  are  inapplicable.  Howe\er  any 
commnr.ts  SL-bnuited  with  rey.ird  to  the 
economic  impai-t  of  these  regulations 
Will  be  considered  before  a  final  r-jle  is 
iosucd. 

Paperwork  Reduction  .Act 

The  intrrim  regulations  are  subject  to 
the  Paperwork  Reduction  Act  of  1960  (44 
U.S.C  3501).  Accordingly,  applicable 
sections  of  the  interim  regulations  have 
been  cleared  by  the  Office  of 


Management  and  Budgf^t  and  assigned 
control  number  151S-0147. 

Drafting  Information 

1  he  principal  author  of  this  dot.iinu  nl 
was  John  E.  Doyle.  Regulations  Control 
Branch.  Office  of  Regulations  an<i 
Rulings.  U.S.  Customs  Ser\i.  e.  However, 
personnel  from,  other  Customs  offices 
participated  in  its  development. 

List  i>f  Subjects 

19  CFR  Pari  12  , 

Customs  duties  and  inspection. 
Imports.  Exports. 

11  CFR  Pa  >  178 

Repotting  and  recordkeeping 
requirements.  Paperwork  requirements. 

Collection  of  iiifurmatii)n. 

Amendments  To  the  Regulations 

Parts  12  and  178  Customs  Rejjulations 
( 19  CFR  Parts  12. 178).  are  amended  in 

th.'  following  manner: 

PART  178— APPROVAL  OF 
INFORMATION  COLLECTION 
REQOiREMENTS 

1.  ihe  ajlhority  citation  for  Part  178  is 
re\>8ed  to  read  as  follows: 

Authoritv:  5  U  S.C  301.  19  I'  S.C  lfiJ4  44 

I "  S.C.  asm  "t  f-^q. 

1 17S.2    (Amended! 

2.  Section  178.2  is  amended  by 
inserting,  in  proper  numerical  order,  the 
following  entry: 


19  C!^B 
Section 


OMCnpMn 


-L 


I       0M8 
I     Convot 


13  <(>>«  tatKjn  rMatmq  lo  the  ifpp^  tt-  | 

ton  ol  Mnn  o<  cUvs'  orop-  | 


PART  12— SPECIAL  CLASSES  OF 
MERCHANOISE 

1.  The  auihoriiy  citation  for  Part  12  is 
revi-r-!  to  read  as  follows: 

.Authority:  5  U.S.C.  301.  19  U.S.C  6fi.  1202 
(Cen.  Hdnote  11.  THrlff  S<:hedule-i  of  the 
United  Scutes).  1m24.  ?5  1J.1.)=>-1J  IW  dt.su 
is'.iHU  unJer  13  U.S.C.  2C94,  §§  12.11iM2.Ur 
d!s«  :sf-jed  under  7  U.S.C.  1  Ji>  ct  s>.q. 
J5  12.116-12  127  also  issued  under  15  U  S.C. 
2601  et  seq.: 

§  12.1  olsn  iss'i<;d  under  21  U.SC.  371  ib): 
\  12  3  also  issued  under  '  U  S  C  1  v^h.  21 
use.  .181!bt: 
§  12.4  also  issjed  under  21  U  SC.  .3Hl|'i): 
5  12  6  ;ilso  issued  urder  7  U.S.C.  TH.^*.  19 
U.SC.  1303; 

5  12  10  ulso  issued  under  7  U.S  C.  151-162: 
h  12.15  also  :3;^ued  undf-r  19  U.S.C.  1558; 
5  12.16  also  issued  under  7  U.S.C  I592|h): 
Si  12.21-12.23  also  issued  undrr  -12  I.'  S  C. 
2fi2. 


S  12  2fi  n.'so  is.su«d  under  18  U.SC.  12: 

§  12.26  also  issued  undrr  18  U.S.C.  42.  19 
use.  1527: 

5  12.34  also  IsitiPil  under  19  U.S.C  1202 
(Seh.  7. ')A.  hinolel): 

S  12.J7  also  issued  under  27  U.S  C.  2il3; 

J§  12..Wals»iSMi.'d  under  19i:SC.  Ml". 
102.1; 

S  12.4iV  12  41  also  iss-i-.d  under  19  U  S.C 
1:105: 

§5  12.42-12.44  also  is.sued  under  la  IJ.S.C. 
I.i07: 

§  12.73  .ilso  issued  under  19  U.S.C.  1 1I!4.  42 
use.  7322.  7601; 

5  1285  ,\Uo  issued  under  19  U  S.C.  1623.  4»t 
t.'SC.  4302.  4306.  4310: 

§§  12.!).'>-12.103  also  issued  under  18  U.S.U. 
=il: 

§  12.104  ft  .se<,'..  also  issued  under  19 U.S  (^ 
.•t.l2. 

2.  All  other  statutory  authority  cited  at 
the  end  of  various  sections  in  Part  12  is 
removed. 

3.  Part  12  is  further  amendod  by 
iidding  a  new  unit  tilled.  "Cultural 
I'roperty".  designated  5!!  12.104-12.104i 
to  read  as  follows: 

Cultural  Property 

Sec. 

12104    IJefinitions. 

12  104a     Importaliuns  prohibiiiid. 

12  104l>    State  Parties  to  the  Cnnxeiilion. 

12  !i)4e    Importiiliuns  permitted. 

12.M4d     IJelentiiin  of  articles,  time  in  Vkhirh 

to  reply. 
12.104t'    Seizure  and  forfeiture. 
12.10Jf    Temporary  dispusilion  of  nialeriala 

and  articles. 
12  104s    Specific  items  dcsign.iteii  >iy 

agreemrnts  or  emergency  actions. 
12  104H    Exempt  materials  and  articl.-^s 
I2.1iMi     Fn.forremerl. 

§12.104    Definitions. 

For  purposes  of  §§  12.104  through 
12.1G4i: 

(a)  The  term,  "archaeological  or 
ethnological  material  of  the  State  Pirt  to 
the  1«70  U.NESCO  Convention"  me-ms— 

(1 1  .Xny  object  of  archaeolojjical 
interest.  \o  object  may  be  considered  ti 
be  an  object  of  archaeological  interest 
unless  such  object — 

(i)  Is  of  cultural  significance: 

(ii)  Is  at  leaKf  250  years  old: 

(iii)  Was  normally  discovered  as  a 
result  01  scionlific  excavation, 
clandestine  or  acciuenlal  digging,  or 
exploration  on  land  or  under  water: 

(ivj  Meets  such  standards  as  are 
generally  acceptable  as  urchaeologic.il 
such  as.  but  not  limited  to,  artifacts, 
buildings,  parts  of  buildings,  or 
deror.itive  elements,  without  regard  to 
whether  the  particular  objects  are 
discovered  by  explorilion  or 
excavation;  or 

(2)  Any  object  of  ethnological  inte!'.;.-.t. 
.\o  object  Tr..iy  be  considered  to  be  an 
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object  of  ethnological  interest  unless 
such  object — 

(i)  Is  the  product  of  a  tribal  or 
nonindustrial  society,  and 

|ii)  Is  important  tn  the  cultural 
heritage  of  a  people  because  of  its 
distinctive  characteristics,  comparative 
r.)rity,  or  its  contribution  to  the 
knowledge  of  the  origins,  development, 
or  history  of  that  people: 

(3)  Any  fragment  or  part  of  any  object 
referred  to  in  paragraph  (a)  (1)  or  (2)  of 
this  section  which  was  first  discovered 
within,  and  is  subject  to  export  control 
by  the  Slate  Party. '     * 

(b)  The  term  "Convention"  means  the 
Convention  on  the  Means  of  Prohibiting 
and  Preventing  the  Illicit  Import.  Export, 
and  1  ransfer  of  Ownership  of  Cultural 
Property  adopted  by  the  General 
Conference  of  the  t'nited  Nations 
Educational.  Scientific,  and  Cultural 
Organization  at  its  sixteenth  session 
(823  Li.N.T.S.  231  (W72)). 

(c)  The  term  "cultural  properly" 
includes  articles  described  in  Article  1 
(a)  through  (k)  of  the  Convention, 
whether  or  not  anji  surh  Article  is 
specifically  design  ited  by  any  State 
Party  for  the  purposes  of  Article  1. 
Article  1  lists  the  fiillowing  categories: 

(1)  Rare  collections  and  specimens  of 
fauna,  flora,  minerals  and  anatomy,  and 
objects  of  palaeontological  interest; 

(2)  Property  relaling  to  history, 
including  the  history  of  science  and 
technology  and  military  and  social 
history,  to  the  life  of  national  leaders, 
thinkers,  scientists  and  artists  and  to 
events  of  national  Importance; 

(3)  Products  of  archaeological 
excavations  (including  regular  and 
clandestine)  or  of  archaeological 
discoveries; 

(4)  Elements  of  afrtistic  or  historical 
monuments  or  archaeological  sites 
which  have  been  dismembered; 

(5)  Antiquities  more  than  100  years 
old,  such  as  inscriptions,  coins  and 
engraved  seals: 

(6)  Objects  of  ethnological  interest; 

(7)  Properly  of  artistic  interest,  such 
as: 

(i)  Pictures,  paintings  and  drawings 
produced  entirely  by  hand  on  any 
support  and  in  any  material  (excluding 
industrial  designs  end  manufactured 
articles  decorated  by  hand); 

(ii)  Original  works  of  statuary  art  and 
sculpture  in  any  material; 

(iii)  Original  engravings,  prints  and 
lithographs; 

(iv)  Original  artistic  assemblages  and 
montages  in  any  material; 

(8)  Rare  manuscripts  and  incunabula, 
old  books,  documents  and  publications 
of  special  interest  (historical,  artistic, 
scientific,  literary,  etc.)  singly  or  in 
collections; 


(9)  Postage,  revenue  and  similar 
stamps,  singly  or  in  collections: 

(10)  Archives,  including  sound, 
photographic  and  cinematographic 
archives; 

(11)  Articles  of  furniture  more  than 
100  years  old  and  old  musical 
instruments. 

(d)  The  term  "designated 
archaeological  or  ethnological  material" 
means  any  archaeological  or 
ethnological  material  of  the  State  Party 
which — 

(l)Is- 

(i)  Covered  by  an  agreement  under  19 
U.SC.  2602  that  enters  into  force  with 
respect  to  the  United  States,  or 

(ii)  Subject  to  emergency  action  under 
19  U.SC.  2603  and 

(2)  Is  listed  by  regulation  under  19 
U.S.C.  2604. 

(el  The  term  "museum"  means  a 
public  or  private  nonprofit  agency  or 
institution  oig-anized  on  a  permanent 
basis  for  essentially  educational  or 
esthetic  purposes,  which,  utilizing  a 
professional  staff,  owns  or  utilizes 
tangible  objects,  cares  for  them,  and 
exhibits  them  to  the  public  or  a  regular 
basis. 

(f)  The  term.  "Secretary"  means  the 
Secretary'  of  the  Treasury  or  his 
delegate,  the  Commissioner  of  Customs. 

(g)  The  term  "State  Party"  means  any 
nation  which  has  ratified,  accepted,  or 
acceded  to  the  1970  UNESCO 
Convention. 

(h)  The  term  "United  States"  includes 
the  customs  territory  of  the  United 
States,  the  U.S.  Virgin  Islands  and  any 
territory  or  area  the  foreign  relations  for 
which  the  U.S.  is  responsible. 

§  12.104a    Importations  prohibited. 

(a)  No  article  of  cultural  property 
documented  as  appertaining  to  the 
inventory  of  a  museum  or  religious  or 
secular  public  monument  or  similar 
institution  in  any  State  Party  which  was 
stolen  from  such  institution  after  April 
12, 1983,  or  after  the  date  of  entry  into 
force  of  the  Convention  for  the  State 
Party,  whichever  date  is  later,  may  be 
imported  into  the  United  States. 

(b)  No  archaeological  or  ethnological 
material  designated  pursuant  to  19 
U.S.C.  2604  and  listed  in  §  12.104g,  that 
is  exported  (whether  or  not  such 
exportation  is  to  the  United  States  from 
the  State  Party),  may  be  imported  into 
the  United  States  unless  the  State  Party 
issues  a  certification  or  other 
documentation  which  certifies  that  such 
exportation  was  not  in  violation  of  the 
laws  of  the  State  Party. 

§  12.104b    State  Parties  to  the  Convention. 

(a)  The  following  is  a  list  of  States 
that  are  a  State  Party,  that  is.  States  that 


have  deposited  an  instrument  of 
ratification,  acceptance  or  accession  to 
the  Convention. 


Slale  Party 


Date  ol  erVy  into 
force 


Algena    -..„_»_ - 

Argentina -~. 

Bolivia....'. 

Brazil -..- 

Bulgaria - ■■ 

Cameroon 

Canada 

Central  Afncan  Republic 

Cuba    

Cyprus  

CzectKisiovakia 

Democratic  Kampuchea 

Democratic     Peoples     RepjMc 
Korea 

Dominican  Republic 

Ecuador 

Egypt        

El  Salvador 

German  Oemocralic  Republic 

Greece    .». 

Guatemala ;.... 

Guinea 

Honduras.,  .ii. 

Hungary 

India 

Iran 

Irag 

Italy  . 


Jordan 

Kuwait.. 

Mauntania 

MaunlKis 

Mexico    - 

Nepal 

Nicaragua - 

Niger 

Nigeria 

Oman - 

PakisUr — - 

Panama - - 

Peru 

PoWid 

Qatar   — 

Republic  o<  Korea _ _ 

Saudi  Arabia 

Senegal  

Soc-alisi  peoples  Ubyan  Arab  Jama- 
hinya 

Sn  Lanka ~ 

Synan  Arat  Republic -.._ 

Tunisia -...- - 

Turkey - 

United  Republic  ot  Tanzania 

United  states  ot  America 

Uruguay 

Yugoslavia - 

Zaire 


Sept  24.  1974 
I  Apr  '1.  1973 
[  Jan  4.  1977. 
I  May  16.  1973 
!  Apr  24.  1972. 
I  Aug  24.  1972 
I  June  28.  1976 
I  May  1.  1972. 
i  Apr  30.  19B0 

Jan.  19.  1960 
I  May  14.  1977 
I  Dec.  26.  1972 
I  Aug  13.  1963 

'  June  7.  1973 
!  Apr  24.  1972 
I  July  5.  1973 
I  May  20.  1978 
i  Apr  16.  1974 
!  Sept  S.  1981 
Apr  14.  1985 
June  1H  1979 
June  19  1979 
Jan  23,  i»79 
Apr  24  1677 
Apr  27.  1975. 
May  12.  1973 
Jar  2.  1979 
June  '5.  1974 
Sept  22.  1972 
July  27.  1977 
May  27,  1978 
Jan  4,  1973 
Sept  23,  1976 
Juiy  19  1977 
Jan  16  1973. 
Apr  24,  1972 
Sept  2.  1976. 
July  30,  1981 
Ha^   13,  1973 
Jan  24.  1960 
Apr.  30,  1974 
July  20.  1977 
May  14  1963 
Dec  8,  1976 
Mar  9.  1985 
Apr  9,  19?3 

July  7.  1981, 
May  21  1975 
June  10,  1975 
July  21,  1981 
^tov  2.  1977. 
Dec  2,  1983 
Nov  9,  1977 
Jan  3,  1973 
Dec  23.  1974 


(b)  Additions  to  and  deletions  from 
the  list  of  State  Parties  will  be 
accomplished  by  Federal  Register 

notice,  from  time  to  time,  as  the 
necessity  arises. 

§  12.104c    Importations  permitted. 

Designated  archaeological  or 
ethnological  material  for  which  entry  is 
sought  into  the  United  States,  will  be 
permitted  entry  if  at  the  time  of  making 
entry; 

(a)  A  certificate,  or  other 
documentation,  issued  by  the 
Government  of  the  country  of  origin  of 
such  material  in  a  form  acceptable  to 
the  Secretary,  such  form  being,  but  not 
limited  to.  an  affidavit,  license,  or  permit 
from  an  appropriate,  authorized  State 
Party  official  under  seal,  certifying  that 
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such  exportation  was  not  in  violation  of 
the  laws  of  that  country,  is  filed  with  the 
district  director  or 

(b)  Satisfactory  evidence  is  presented 
to  the  district  director  th.iJ  such 
designated  material  was  exported  from 
the  State  Party  not  less  than  10  years 
before  the  date  of  such  entry  and  that 
neither  the  person  for  whose  account  the 
material  is  imported  {or  any  related 
person)  contracted  for  or  acquired  an 
interest  directly  or  indirectly  in  such 
material  more  than  1  year  before  that 
date  of  entry,  or 

(c)  Satisfactory  evidence  is  presented 
to  the  district  director  that  such 
designated  material  was  exported  from 
the  State  Party  on  or  before  the  date  on 
which  such  material  was  designated 
under  19  U.S.C.  26f)4. 

(d)  The  term  "satisfactorv'  evidence" 
means — 

(1)  F.!r  purposes  of  para^rap}}  (bj  of 
this  section — 

(i)  One  or  more  declarations  under 
oath  by  the  importer,  or  the  person  for 
whose  account  the  material  is  imported, 
stating  that,  to  the  best  of  his 
knowledge — 

(A)  The  material  was  exported  from 
^tate  Party  not  less  than  10  years 

re  the  date  of  entry  into  the  United 
Sta'es.  and 

(B)  Neither  such  importer  or  person 
(or  any  related  person)  contracted  for  or 

ired  an  interest,  directly  or 
ocily.  in  such  material  more  than  1 
before  the  date  of  entry  of  the 
■rial,  and 
(ii)  A  statement  provided  by  the 
consignor,  or  person  who  sold  the 
iiiit^riiii  to  the  importer,  which  states 
the  ij.i!:^  or.  if  not  known,  his  hili-^f,  that 
ihe  mutiTidl  was  exportf-d  from  thu 
State  Party  not  less  than  10  years  before 
the  datf  of  entry  in*o  the  United  States 
and  the  reasons  on  which  the  statement 
is  based;  and 

(2)  For  purposes  of  paragraph  (r)  of 
this  section — 

(i)  One  or  m.ore  declarations  under 
oath  by  the  importer  or  the  person  for 
".vhost  .trcount  the  material  is  lo  be 
imported,  stating  that,  to  the  best  of  h:s 
knowledge,  the  material  was  exported 
from  the  State  Party  on  or  before  the 
dtite  such  .material  was  designated 
under  19  U  S.C.  2604,  and 

(ii)  A  statement  by  the  cosigner  or 
person  who  sold  the  material  to  the 
importer  which  states  the  date,  or  if  not 
known,  his  belief,  that  the  material  was 
exported  from  the  State  Party  on  or 
before  the  date  such  material  was 
designated  under  19  U.S.C.  2604.  and  the 
reasons  on  which  the  statement  is 
based. 

(e)  Related  persons.  For  purposes  of 
paragraphs  (b)  and  (d)  of  this  section,  a 


person  shall  be  treated  as  a  related 
person  to  an  importer,  or  to  a  person  for 
whose  account  material  is  imported,  if 
such  person — 

(1)  Is  a  member  of  the  same  family  as 
the  importer  or  person  of  account, 
including,  but  not  limited  to. 
membership  as  a  brother  or  sis'er 
(whether  by  whole  or  half  blood), 
spouse,  ancestor,  or  lineal  descendant: 

(2)  Is  a  partner  or  associate  with  the 
importer  or  person  of  account  in  any 
partnership,  association,  or  other 
venture:  or 

(3)  Is  a  corporation  or  other  legal 
entity  in  which  the  importt-r  or  person  of 
account  directly  or  indirectly  owns, 
controls,  or  holds  power  to  vote  20 
percent  or  more  of  the  outstanding 
voting  stock  or  shares  in  the  entity. 

§  12.104<1    Oel«ntion  of  articles;  time  In 
which  to  comply. 

In  the  event  an  importer  rjnnol 
produce  the  certificate  or  evidence 
required  in  §  12.104c  at  Ihe  time  of 
making  en'ry  the  district  director  shall 
take  the  designated  archaeological  or 
ethnological  materi.il  into  Customs 
custody  and  send  it  to  a  bonded 
warehouse  or  public  store  to  he  held  at 
the  risk  and  expense  of  Ihe  consignee 
until  the  certificate  or  evidence  is 
presented  to  such  officer.  The  certificate 
or  evidence  must  be  presented  within  90 
days  after  the  date  on  which  the 
material  is  taken  into  Customs  custody, 
or  such  longer  period  as  may  be  allowed 
by  the  district  director  for  good  cause 
shown. 

§  12.104e    Seizure  and  forfeiture. 

(a)  Whenever  any  designated 
arch'  il  or  ethno'ii^ical  nialerial 

is  in  ito  the  United  States  in 

violation  oi  19  U.S.C.  2(H]6.  and  the 
importer  states  in  writing  that  he  will 
nut  attempt  to  secure  the  certiHcatc  or 
evidence  required  by  S  12.104c.  or  such 
certificate  or  evidence  is  not  presented 
to  the  district  director  before  the 
expiration  of  the  time  provided  in 
§  12.104d,  the  material  shall  be  seized 
and  summarily  forfeited  to  the  United 
States  in  accordance  with  Part  162  of 
this  chapter. 

(1)  Any  designated  archaeological  or 
ethnological  material  which  is  forfeited 
to  the  United  States  shall,  in  accordance 
with  the  prqvisions  of  Title  III  of  Pub.  L. 
97-446.  19  U.S.C.  2609(b): 

(i)  First  be  offered  for  return  to  the 
State  Party; 

(ii)  if  not  relumed  to  the  Slate  Party. 
be  returned  to  a  claimant  with  respect  to 
whom  the  designated  material  was 
forfeited  if  that  claimant  establishes — 

(A)  valid  title  to  the  material; 


(B)  that  the  claimant  is  a  bona  fide 
purchaser  for  value  of  the  material:  or 

(iii)  if  not  returned  to  the  State  Party 
under  paragraph  (a)(l)(i)  of  this  section 
or  to  a  claimant  under  paragraph 
(a)(l)(ii)  of  this  section,  be  disposed  of 
in  the  manner  prescribed  by  law  for 
articles  forfeited  for  violation  of  the 
customs  laws.  No  return  of  material  may 
be  made  under  paragraph  (a)(1)  (i)  or  (ii) 
of  this  section  unless  the  Stale  Party  or 
claimant,  as  the  case  may  be.  bears  the 
expenses  incurred  incident  to  the  return 
and  delivery,  and  complies  with  such 
other  requirements  relating  to  the  return 
as  Ihe  Secrttary  shall  prescribe. 

(b)  Whenever  any  stolen  article  of 
cultural  property  is  imported  into  the 
United  States  in  violation  of  19  US  C. 
2G07.  such  cultural  property  shall  be 
seized  and  forefeited  to  the  United 
States  in  accordance  with  Part  162  of 
this  chapter. 

(1)  Any  stolen  article  of  cultural 
property  which  is  forefeited  to  the 
United  States  shall,  in  accordance  with 
the  provisions  of  Title  III  of  Pub.  L  97- 
446.  19  U.S.C.  2609(c): 

(i)  First  be  offered  for  return  to  the 
Stale  Party  in  whose  territory  is  situated 
the  institution  referred  to  in  19  U.S.C. 
2C07  and  shall  be  returned  if  that  State 
Parly  be.trs  the  expenses  incident  to 
such  retain  and  delivery  and  complies 
with  such  other  requirements  relating  to 
the  return  as  the  Secretary  prescribes:  or 

(ii)  if  not  relumed  to  such  Slate  Party, 
be  disposed  of  in  the  manner  presciihed 
by  law  for  articles  forefeited  for 
violation  of  the  customs  laws. 

§  12.104f    Temporary  disposition  of 
materials  and  articles. 

Pending  a  rinal  determination  as  to 
whether  any  archaeological  or 
ethnological  material,  or  any  article  of 
cultural  property,  has  been  imported 
into  the  United  States  in  violation  of  19 
U.S.C.  2006  or  19  U.S.C.  2607.  the 
Secretary  may  permit  such  material  or 
article  to  be  retained  at  a  museum  or 
other  cultuial  or  scientific  institution  in 
the  United  States  if  he  finds  that: 
sufficient  safeguards  will  be  taken  by 
the  museum  or  institution  for  the 
protection  of  such  material  or  article; 
and  sufficient  bond  is  posted  by  the 
museum  or  institution  to  ensure  its 
return  to  the  Secretary. 

§  I2.104g    Specific  Items  or  categories 
designated  by  agreements  or  emergency 
actions. 

(a)  (Reserved) 

(b)  A  list  of  specific  items  or 
categories  designated  by  agreements  or 
emergency  actions  as  coming  under  the 
protection  of  the  Convention  will  from 
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time  to  time,  as  the  neces.sity  arises,  be 
published  in  the  Federal  Register  by 
means  of  a  general  notice. 

§  12.104h    Exempt  material  and  articles. 
The  provisions  of  this  section  shall 
not  apply  to — 

(a)  Any  archaeological  or  ethnological 
material  or  any  article  of  cultural 
property  which  is  imported  into  the 
United  States  for  temporary  exhibition 
or  display  if  such  material  or  article  is 
rendered  immune  from  seizure  under 
judicial  process  initiated  by  the  U.S. 
Information  Agency.  Office  of  the 
General  Counsel  and  Congressional 
Liaison,  pursuant  to  the  Act  entitled  "An 
Act  to  render  immune  from  seizure 
under  judicial  process  certain  objects  of 
cultural  significance  imported  into  the 
United  States  for  temporary  display  or 
exhibition,  and  for  other  purposes", 
approved  October  19, 1965  (22  U.S.C. 
2459):  or 

(b)  Any  designated  archaeological  or 
ethnological  material  or  any  article  of 
cultural  property  imported  into  the 
United  States  if  such  material  or 
article — 

(1)  Has  been  held  in  the  United  States 
for  a  period  of  not  less  than  3 
consecutive  years  by  a  recognized 
museum  or  religious  or  secular 
monument  or  simileir  institution,  and 
was  purchased  by  that  institution  for 
value,  in  good  faith,  and  without  notice 
that  such  material  or  article  was 
imported  in  violation  of  this  title,  but 
oilly  if —  i 

(i)  the  acquisition  of  such  material  or 
article  has  been  reported  in  a 
publication  of  such  institution,  any 
regularly  published  newspaper  or 
periodical  with  a  circulation  of  at  least 
50,000,  or  a  periodical  or  exhibition 
catalog  which  is  concerned  with  the 
type  of  article  or  materials  sought  to  be 
exempted  from  this  title. 

(ii)  such  material  or  article  has  been 
exhibited  to  the  public  for  a  period  or 
periods  aggregating  at  least  1  year 
during  such  3-year  period,  or 

(iii)  such  article  or  material  has  been 
cataloged  and  the  catalog  material  made 
available  upon  request  to  the  public  for 
at  least  2  years  during  such  3-year 
period; 

(2)  If  paragraph  (b)(1)  of  this  section 
does  not  apply,  has  been  within  the 
United  Slates  for  a  period  of  not  less 
than  10  consecutive  years  and  has  been 
exhibited  for  not  less  than  5  years 
during  such  period  in  a  recognized 
museum  or  religious  or  secular 
monument  or  similar  institution  in  the 
United  States  open  to  the  public; 

(3)  If  paragraphs  lb)  (1)  and  (2)  of  this 
section  do  not  apply,  has  been  within 
the  United  States  for  a  period  of  not  less 


than  10  consecutive  years  and  the  State 
Party  concerned  has  received  or  should 
have  received  during  such  period  fair 
notice  (through  such  adequate  and 
accessible  publication,  or  other  means, 
as  the  Secretary  or  his  designee  shall 
prescribe)  of  its  location  within  the 
United  States:  and 

(4)  If  none  of  the  preceding 
subparagraphs  apply,  has  been  within 
the  United  States  for  a  period  of  not  less 
than  20  consecutive  years  and  the 
claimant  establishes  that  it  purchased 
the  material  or  article  for  value  without 
knowledge  or  reason  to  believe  that  it 
was  imported  in  violation  of  law. 

§  12.1041    Enforcement. 

In  the  customs  territory  of  the  United 
States,  and  in  the  U.S.  Virgin  Islands, 
the  provisions  of  these  regulations  shall 
be  enforced  by  appropriate  customs 
officers.  In  any  other  territory  or  area 
within  the  United  States,  but  not  within 
such  customs  territory  or  the  U.S.  Virgin 
Islands,  such  provisions  shall  be 
enforced  by  such  persons  as  may  be 
designated  by  the  President. 
William  von  Raab, 
Commissioner  of  Customs. 

Approved  April  2. 1985. 
John  M.  Walker.  |r.. 
Assistant  Secretary  of  the  Treasury: 
[FR  Doc.  85-15142  Filed  6-24-85:  8:45  am) 

BILLING  CODE  U2O-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  540  and  544 

(Docket  No.  83N-0378i 

Antibiotic  Drugs;  Deletion  of  Safety 
Test;  Correction 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
document  that  amended  the  antibiotic 
drug  regulations  by  deleting  the  original 
safety  test  requirement  for  antibiotic 
drugs  for  both  human  and  veterinary 
use.  This  document  makes  editorial 
corrections. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joan  M.  Eckert,  Center  for  Drugs  and 
Biologies  (HFN-815),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^43-4290. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  85-11467  beginning  on  page  19917 
in  the  issue  for  Monday,  May  13, 1985, 


the  following  corrections  are  made  on 
page  19922: 

1.  In  the  first  column  in  amendment 
72,  "§  540.874d(a)(l)"  is  inserted 
between  "§  540.829(a){3)(i)(o)"  and 
"540.874e(a)(l)". 

2.  In  the  third  column  in  amendment 
89  for  §  544.373b(a)(l)  by  adding  the 
following  at  the  end  of  the  amendment: 
"and  by  revising  the  sixth  sentence  to 
read  'the  polymyxin  B  used  conforms  to 
the  requirements  prescribed  for 
polymyxin  B  by  §  448.30  of  this 
chapter.'  " 

Dated:  June  18, 1985. 
Mervin  H.  Shumate, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

jFR  Doc.  85-15212  Filed  &-24-85:  8:45  am] 

BILLING  CODE  4160-01-M 


DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 

28  CFR  Part  0 

(Order  No.  1099-85] 

Providing  for  the  Receipt  of  Copies  of 
Citizen  Enforcement  Complaints 

AGENCY:  Department  of  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  order  delegates  to  the 
Assistant  Attorney  General.  Land  and 
Natural  Resources  Division,  the  function 
of  receiving  copies  of  complaints  from 
citizens  who  initiate  suits  under 
subsection  7002(a)(1)(B)  of  the  Resource 
Conservation  and  Recovery  Act,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984. 
EFFECTIVE  DATE:  June  10,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  H.  Shields,  Acting  Chief,  Policy, 
Legislation  and  Special  Litigation 
Section,  Land  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington.  D.C.  (202/633-2586). 
SUPPLEMENTARY  INFORMATION:  Section 
401  of  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
7002  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  to  require,  upon 
filing  of  a  citizen  enforcement  action  to 
address  conditions  which  "may  present 
an  imminent  and  substantial 
endangerment  to  health  or  the 
environment"  that  the  plaintiff  "serve  a 
copy  of  the  complaint  on  the  Attorney 
General."  The  purpose  of  the  provision 
is  to  notify  the  Department  of  Justice  of 
the  existence  of  the  citizen  suit,  and  of 
the  allegations  made  and  relief  sought. 
Such  information  mav  assist  the  United 
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Sta'es  in  evaludlins  wht-thrr  if  should 
monitor  the  projjrrs.s  of  the  suit,  seek 
leave  to  partirip<ite  an  nmirus  curiae 
where  dffinp'i  dfipn>pri<j!e.  or  seek 
lta\i!  to  infenene.  which  it  ma>  do  us  a 
niattpf  of  right  in  such  ar.lions  49  I'.S.C 
r.o-2(d). 

rhe  prov  ision  is  not  intended  to 
horizc  citizen  plrt.nl.ffs  to  iicike  the 
..ited  States  h  party  to  their  suit,  does 
not  affect  soxtToign  immunity,  and  does 
iif.t  require  the  Attorney  General  to 
respond  to  or  take  any  action  reg-irdtng 
the  compldints  received. 

This  order  dclrR;itL'S  to  the  Assistant 
Attorney  General.  I..ind  and  Natural 
R"  sources  Division.  t|)e  exclusive 

hority  to  receive,  on  behalf  of  the 
A'tornpy  General,  copji-s  of  complaints 
served  pursiiani  to  subsec  tion 
7tX)2tb)(2!(F)ofRC:i^A. 

List  of  Subj<?i  Is  in  28  CFR  Part  0 

A.i!hor|iy  .ii:Ipjja*-.i'ns  (Lo\  orm-.L-nt 
.lyencics).  Organization  a.nd  functions 
luerniT'nt  agencies).  Administrative 
icrice  aruj  i)r!)cediir'\ 

PART  0—1  AMENDED] 

"y  \  irtue  of  the  authority  vested  in  me 
-y  I'.S.C.  301  and  28  L'.S'C.  .509.  310 
^j:<paf  t  M  of  Part  0  of  Chapter  1  of  Title 
28.  Code  o!  Federal  Regulations  is 
amended  .is  follows: 

1.  The  authority  citation  for  P^rt  n 
.ilirues  to  read  as  follows 

Xuthoritx:  5  I'.S  C  301;  2fl  I'.S.C  Mat.  510. 
'•■ss  o!herv\i.'ii' :iot»d 

2.  Subpart  M  is  amended  by  addmy  a 
V  §  0.69c  as  follows: 

*  0  S9c    LitKjation  mvotving  the  Pe^ou'ce 
Conservation  and  Recovery  Act. 

id)  The  authority  to  receive 

'  tints  ser\ed  upon  the  Atlornov 
'.'.  pur«4iiant  to  section  4C1  ol  Ihj 
/.arti.ius  VWiste  .Amendments  of  1S.H4 
b.  L  M6.  9»ith  Cong.:  42  L-.S.C. 
•  2|b)12)(F)l  is  hereby  delegated  to  the 
•Jistrint  At'omev  General  land  and 
I'iil  Resources  Division.  E\ery 
•(  required  to  serve  upon  ths 
.( y  Cenerui  a  copy  ot  their 
nplaint.  should  do  so  by  sending  a 
.;  the  complaint,  together  with  n\\ 
iifpts  thereto  required  by  the 

Ru  es  of  Civil  Procedur**  and  the 
K I  lies  Nir  the  Federal  District 
irt  in  which  the  complaint  it  filed,  via 
! .  luss  mail,  to  the  Assistant 
•  j.ney  General.  Land  and  Natural 
'ces  Division.  U  S.  Department  of 
N.W..  Washington.  DC.  205.50. 
itil  Service  pursuant  to  section  401 
■  '".ill  be  deemed  effective  upon  the  date 

■  complaint  is  received  by  the 
.vssistant  Attorney  General. 


I),i;t  d  liim- 10. 1905. 
EdMin  .MaeM  III. 
Attorrey  General. 

|:R  D.k    «S-'1921  Kiloi!  6-24-85:  «;4.*;am| 
••LUNG  COOC  4410-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
1A-7-FBL-28M-21 

Approval  and  Promulgation  of  State 
Implerrentatlon  Pians:  States  of 
Missouri  and  Kansas 

ACFNCV:  Fuviionmental  Proteclion 
Ajien.  >  I  EPA). 

ACTION:  Notice  of  State  implementation 
plan  inadequarry  and  call  for  revisions. 


SUMMARY:  In  this  document.  F.PA  gives 
notice  'h.i!  :'  has  nntifitd  'hi-  Governors 
of  the  States  oi  .Missiiiii  and  Kansas 
that  their  State  Iniplpmontaii">n  Plans 
are  in:^deqMate  to  attain  the  National 
Ambient  Air  Quality  Standards  for 
Ozone  in  the  Kans:'s  Cit\  Interstate  Air 
Quality  Control  Region  and  called  upon 
the  States  to  submit  plan  rKvisions 
adeqiMtf  to  iittain  the  standards.  The 
purpose  of  this  document  is  to  advise 
the  public  of  EP.^'s  action. 
DATE:  Fina!  plan  rev  isions  are  required 
to  be  Submitted  to  EPA  by  February  20. 
iqsfi. 

AD0RCS3:The   •  '  i  which  this 

d^■!:is.;.■^,  \\:i'\  I'.  .il'Ie  from  the 

Environmental  Froteclion  .Agency,  726 

Minnesota  Avenue,  kans.is  City.  Kansas 

tidlOl 

FOR  FUPTHen  INFORMATION  CONTACT: 

D;:niL'i  j.  Uht'fjtr  01G-J74-J791.  (FTS) 

785-3791. 

SUPPLEMcNTARV  INFORMATION: 

Bai.kj^round 

The  Clean  .Mr  Act  .AmendinKnls  of 
1977  require  all  areas  of  the  country  to 
be  desier!;:ted  as  attaiiiing  or  not 
at'dinin^;  the  National  Ambient  Air 
Quality  Standa.rds  |NAAQS).  They 
fji  !her  retjuiie  that  each  state  where 
there  is  a  rionattainment  area  revise  its 
State  Impk-mentation  Plan  (SIP)  to 
provide  for  attain-nient  in  that 
nonati.iinment  area  by  December  ;il. 
1932.  or  in  some  cases  by  December  31. 
1987. 

The  Kansas  C>ty  Metropolitan  Area 
vvas  subsequently  designated 
nor.attainment  for  the  ozone  NA.AQS.  In 
response,  the  States  of  Kansas  and 
Missouri  submitted  plan  revisions 
designed  to  reduce  ambient  ozone  levels 
•o  below  the  standards  by  December  31. 
1982.  These  revisions  were  rp\  iewed 


and  approved  by  EPA  as  parts  of  the 
Missouri  and  Kansas  SIPs. 

Findings 

The  1983  air  quality  data  reports  of 
the  Missouri  Dcp.nt.nenl  of  Natunil 
Resources  (.MD.NR)  and  the  Kansas 
Department  of  Health  and  Environment 
(KDliE)  indicated  that  the  ozone 
standard  was  exceeded  three  times  at 
ene  site  and  once  at  another  site  in  1983. 
Because  of  a  possibility  of  1983  being  an 
unsual  year  meteorologically  and 
because  the  ozone  standard,  as  defined 
at  4o  CFR  Part  51  Appendix  H,  would 
allow  up  to  three  exceedances  at  one 
site  in  :i  thrcf  ytar  period,  it  was 
decided  that  F.PA  would  wait  for  an 
additional  year  of  monitoring  before 
deciding  whethei  the  standard  had  been 
alta-ned. 

The  monitoring  report  for  lSo4 
indicated  three  more  exceedances  at  the 
s.te  with  the  highest  readings,  making 
six  in  two  years.  The  standard  was  also 
exceeded  si.\  times  at  three  other  sites. 

It  was  then  determined  that  the 
Mi.ssouri  and  Kansas  SIPs  are 
inedequate  to  attain  the  ozone  standafd 
in  the  Kansas  City  Metropolitan  Area. 
The  br.sis  for  this  finding  of  inadequacy 
is  that,  despite  fully  implemented  .SIPs 
which  projected  attainment  in  1982.  this 
area  is  still  experiencing  violation  of  the 
ozone  standard. 

Call  For  SIP  Revisions 

On  February  20. 1985.  EPA  notified 
Governor  John  Carlin  of  Kansas  and 
Governor  John  Ashcroft  of  Missouri  of 
the  above  finding  and  called  upon  the 
states  to  cure  the  inadequacies  in  the 
State  Implementation  Pians  by  revising 
them.  The  call  for  revisions  applies  to 
the  Missouri  counties  of  Clay.  Jackson 
and  Platte.  anJ  to  the  Kansas  counties 
of  Johnson  .iiid  Wyandotte.  The  call  was 
issued  pursuant  to  the  authority  of 
Section  1  IO(tt)|2)(H)  of  thn  Clean  Air  .Act 
(42  U.S.C.  7410(al{2)(H)). 

The  letters  to  the  governors  required 
the  submission  ol  the  plan  revision 
within  one  year.  The  letters  also 
required  a  schedule  for  the  development 
of  the  necessary  plan  revisions  within  60 
days.  Both  states  have  suiimilted 
schedules  showing  the  l.)gical  and 
necessary  progression  of  events  leading 
to  the  subniissK.n  of  plcin  revisions  by 
February  20.  1986. 

This  call  for  revisions  was  issued  in 
accordance  with  the  EPA  policy  entitled 
"Compliance  with  the  Statutory 
Provisions  of  Part  D  of  the  Clean  Air 
Act."  published  November  2. 1983  (48  FR 
50686).  This  policy  describes  the  action.s 
which  must  be  taken  when  an  area  is 
found  to  have  failed  to  attain  the 
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standards.  The  "Guidance  Document  for 
the  Correction  of  Part  D  SIPs  for 
Nonattainment  Areas"  (January  1984) 
contains  more  information  on  the 
content  of  the  required  plan  revisions. 

(Sec.  110  and  sec.  301  of  the  Clean  Air  Act  (42 
use.  7410  and  rtWl)) 
Dated:  June  6. 1985. 
Morris  Kay, 

rtciiloral  Administrato: 
jFR  Doc.  85-1523:  Filed  6-24-B5:  8:45  am] 

BILLrNG  CODE  6S60-S0-M 


40  CFR  Part  52 


I  EPA  Docket  Number  AM055MD  A-3-FRL- 
2854-51 

Approval  and  Promulgation  of 
Implementation  Plans  Approval  of  a 
Revision  to  the  Maryland  State 
Implementation  Plan 

agency:  Environmeptal  Protection 

Agency. 

ACTION:  Final  rule. 


SUMMARY:  The  Maryland  Air 
MiinagL'ment  Administration  (MAMA) 
has  submitted  amendments  to  its  air 
quality  control  regulations  and  has 
requested  that  they  be  reviewed  and 
processed  by  EPA  as  a  revision  to  the 
Maryland  State  Implementation  Plan 
(SIP).  This  revision,  submitted  on  March 
14, 1984.  amends  existing  Fuel  Burning 
Equipment  and  Stationary  Internal 
Combustion  Engine  regulations.  The 
main  purpose  of  these  amendments  is  to 
provide  an  exception  procedure  for 
persons  wishing  to  construct  and 
operate  small  solid  fuel  burning 
equipment.  Other  amendments  involve 
rearranging  existing  language  and 
correcting  an  error  in  the  codification  of 
the  regulations.  This  notice  summarizes 
the  amendments  which  EPA  is 
approving  today  as  the  revision  meets 
all  of  the  requirements  of  section 
110(a)(2)  of  the  Clean  Air  Act  and  the 
Code  of  Federal  Regulations  (40  CFR 
Part  51). 

EFFECTIVE  DATE:  July  25,  1985. 
ADDRESSES:  Copies  of  the  revision  and 
the  accompanying  support  documents 
are  available  during  normal  business 
hours  at  the  following  offices: 
U.S.  Environmental  Protection  Agency, 
Region  III,  Air  Programs  Branch 
(3AM10),  641  Chestnut  Building, 
Philadelphia,  PA  19107,  Attn:  Patricia 
S.  Gaughan 
Maryland  Air  Management 
Administration,  Maryland  Department 
of  Health  and  Mental  Hygiene,  201 
West  Preston  Street,  Baltimore,  MD 
21201,  Attn:  George  Ferreri,  Director 


Public  Information  Reference  Unit,  U.S. 
Environmental  Protection  Agency, 
EPA  Library,  Room  2922,  401  M  Street 
SW..  Washington,  D.C.  20460 

Office  of  the  Federal  Register,  1100  L 
Street  N\V.,  Room  8401,  Washington. 
D.C. 20480 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jacqueline  Pine  at  the  address  for 

EPA  Region  111,  or  telephone  (215)  597- 

4554. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  14, 1984,  the  MAMA 
submitted  to  EPA  Region  III 
amendments  to  its  Cod  Of  Maryland 
Regulations  (CO.MAR)  for  the  Control  of 
Fuel  Burning  Equipment  and  Stationary 
Internal  Combustion  Engines  (COMAR 
10.18.09).  EPA  proposed  approval  of 
these  amendments  to  the  Maryland  SIP 
is  the  Federal  Register  on  January  7, 
1985.  (50  FR  862).  No  comments  were 
received  regarding  the  proposed 
amendments  during  the  30-day  comment 
period.  The  MAMA  provided  proof  that, 
after  adequate  public  notice,  public 
hearings  were  held  on  December  15  and 
December  16, 1983  in  Cumberland  and 
Baltimore,  Maryland  regarding  these 
amendments. 

EPA  Evaluation 

The  major  purpose  of  these 
amendments  is  to  provide  an  exception 
procedure  for  persons  wishing  to 
construction  and  operate  small  solid  fuel 
burning  equipment.  In  the  Metropolitan 
Baltimore  and  National  Capitol  regions 
(Areas  III  and  IV  respectively),  the 
exception  procedure  will  be  applicable 
to  solid  fuel  burning  equipment  that  has 
a  rated  heat  input  of  less  than  35  million 
BTU  (37  gigajoules)  per  hour.  In  the  rest 
of  the  State,  the  exception  procedure 
w  ill  be  applicable  to  solid  fuel  burning 
equipment  that  has  a  rated  heat  input  of 
less  than  13  million  BTU  (13.7 
gigajoules)  per  hour.  Construction  and 
operation  of  these  small  boilers  are 
prohibited  under  the  existing 
regulations. 

The  amendments  also  establish 
particulate  matter  emission  standards 
for  these  small  boilers.  Other 
amendments  are  not  substantive,  and 
simply  correct  a  codification  error  and 
rearrange  existing  language.  The 
amendments  and  EPA's  evaluation  are 
as  follows: 

A.  COMAR  10.18.09.04  Prohibition  of 
Certain  New  Fuel  Burning  Equipment 

Regulation  .04  is  amended  to  allow  an 
opportunity  for  a  source  to  request  an 
exception  to  the  prohibition  of  small 
solid  fuel  burning  equipment.  The 


prohibited  sizes  are  less  than  35  million 
BTU  per  hour  for  Areas  III  and  IV,  and 
less  than  13  million  BTU  per  hour  for 
Areas  1,  II,  V,  and  VI  (the  remainder  of 
the  State).  The  exception  procedure 
involves  submitting  an  application  to  the 
Maryland  Air  Management 
Administration  (MAMA)  to  assess  the 
potential  impact  of  the  new  or  modified 
solid  fuel  burning  equipment.  The 
application  shall  include  a  description  of 
the  proposed  construction  or 
modification,  including  the  type  and 
manufacturer  of  the  fuel  burning 
equipment,  fuel  specifications,  expected 
annual  fuel  consumption,  type  and 
manufacturer  of  any  control  equipment, 
stack  height,  and  a  contour  map  of  the 
area  noting  property  lines  and  a 
description  of  the  surrounding  terrain. 

The  MAMA  shall  make  a  preliminary 
deterihination  to  proceed  with  the 
processing  of  an  application,  and  notify 
the  applicant  of  this  decision  within  10 
days.  The  applicant  shall  then  notify  the 
public  of  their  request  for  an  exception, 
and  allow  for  a  30-day  comment  period. 
The  MAMA  will  review  each 
application  on  a  case-by-case  basis.  The 
review  procedures  must  determine  that 
there  will  be  no  violation  of  ambient  air 
quality  standards  or  Prevention  of 
Significant  Deterioration  (PSD) 
requirements.  In  addition,  there  must  be 
no  violation  of  applicable  emission 
standards,  a  minimum  potential  for  the 
creation  of  a  nuisance,  and  reasonable 
assurance  of  fuel  quality  control.  The 
review  procedures  also  provide  for  an 
air  quality  impact  evaluation  of  each 
exception,  including  impacts  on  PSD  and 
nonattainment  areas.  By  letter  of 
November  29, 1984,  the  MAMA  clarified 
that  exempted  sources  would  still  be 
subject  to  new  source  review  permitting 
requirements  to  the  extent  applicable. 

Within  60  days  after  the  public 
comment  period,  the  MAMA  will  issue 
its  final  determination  in  the  form  of  an 
order.  If  an  application  is  approved,  the 
order  will  specify  any  reasonable 
control  measures  to  be  taken  by  the 
source  to  minimize  emissions.  The 
opportunity  to  request  an  exception  will 
be  made  available  to  new  sources  and 
existing  sources  that  have  been 
constructed  since  1972.  Existing  sources 
constructed  prior  to  1972  were  not 
subject  to  the  prohibited  size  regulation 
and  may  continue  with  solid  fuel 
burning,  provided  that  emission 
standards  are  met.  Replacement  or 
reconversion  of  these  existing  units, 
however,  constitutes  a  new  source 
construction  and  the  prohibition 
regulation  would  apply.  The  MAMA  has 
estimated  that  approximately  six  small 
solid  fuel  burning  units  will  be 
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nslrucled  or  converted  from  some 
:ier  fuel  each  year  for  ihe  next  three 
_,  s  ars.  By  reviewinj?  each  application  on 
a  case-by-case  basis,  and  by  assuring 
that  any  exompted  source  mee's  the 
newly  expanded  emission  standards  for 
particulate  matter,  the  MAMA  has 
determined  that  there  will  be  no 
significant  increase  in  emissions  as  a 
result  of  approval  of  this  amendment. 
Because  the  exception  procedure  will 
not  result  in  any  adverse  impacts  on  the 
attainment  or  maintenance  of  air 
quality.  EPA  is  approving  this 
amendment. 

B.  COMAfl  10.28.09.C5  Visible 
Emissions  I VE) 

Regulation  .05  is  revised  to  insure  that 
any  type  of  fuel  burning  equipment  is 
covered  by  the  VE  regulation.  Because 
this  action  will  not  adversely  impact  the 
attainment  or  maintenance  of  air 
quality.  EPA  is  approving  this 
amendment. 

C.  COMAR  10.18.09.06  Control  of 
Particulate  Matter 

Regulation  .06  expands  the  emission 
standard  for  particulate  matter  to  set 
forih  requirements  for  fuel  burning 
equipment  that  has  been  granted  an 
exception  to  the  prohibited  size 
regulation.  This  standard  is  established 
at  .03  grains  per  dry  standard  cubic  foot 
(^r/scfd).  This  standard  is  consistent 
with  the  present  stantiards  that  have 
been  set  for  solid  fuel  burning 
equipment  of  any  size  range.  This 
amendment  also  changes  the  term 
"installation"  to  "equipment."  Since 
these  actions  do  not  adversely  impact 
the  attainment  or  maintenance  of  air 
qucility,  EPA  is  approving  this 
amendment. 

D  COMAR  JO.  78.09.0T  Control  of  Sulfur 
0\  iclt'S  Fron:  Fuel  Burning  E'ljuipnient 

This  amendment  to  regulation  .07 
corrects  an  error  in  the  codification  of 
the  regulation  and  does  not  alter  its 
original  purpose.  Since  this  action  does 
not  adversely  impact  the  attainment  and 
maintenance  of  air  quality.  EPA  is 
approving  this  amendment. 

£.  COMAR  10.18.09.08  A' I trogpn  Oxides 
From  Fuel  Burning  Equipment 

Regulation  .Ofl  is  amended  to  change 
the  term  "installation"  to  "equipment." 
Since  this  action  does  not  adversely 
impact  the  attainment  and  maintenance 
of  air  quality.  EPA  is  approving  this 
a.T.endment. 

F  COMAR  la  18.09.06  Table  I  and 
Fi:ure  2.  Control  of  Particulate  Matter 

Table  1  and  Figure  2  are  amended  to 
include  the  revised  particulate  matter 


standards  for  any  exceptions  to  the 
prohibited  size  rej^ulation.  These  revised 
standards  are  discussed  in  Section  C  of 
this  Notice.  EPA  is  approving  these 
amendments. 

Condusion 

'i  lie  Administrator's  decision  to 
appiove  this  SIP  revision  is  based  on  a 
determination  that  the  amendments 
meet  the  requirements  of  section 
nO(a)(2)  of  the  Clean  Air  Act  and  40 
CFR  Part  51.  Retiuirements  for 
Preparation.  Adoption  and  Submittal  of 
State  Implementation  Plans. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  F!\ecutive 
Orderl2291. 

Under  section  307[b)(l)  of  the  Clean 
Air  Act.  judicial  review  of  this  action  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  United  Slates  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  from  today.  Under 
Section  307|b)(2).  the  requirements 
which  are  the  subject  of  today's  Notice 
may  not  be  challenged  later  in  civil  or 
qrimina!  proceedings  brought  by  EPA  to 
enforce  these  requirements. 

List  of  Subjects  in  40  CFR  Part  52 

Air  Pollution  Control,  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Particulate 
matter.  Carbon  monoxide. 
Hydrocarbons.  InteiT^ovemmenlal 
relations.  Incorporation  by  reference. 

Not«. — Inc.nrporation  by  reference  of  the 
Stale  Implem.^ntation  Plan  for  the  Slate  of 
Mar>-land  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Dated;  June  19.  IfWiS 
Lee  M .  Thomas. 

Administrator. 

PART  52- I AMENDED I 

Part  52  of  Chapter  1,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  V— Maryland 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority;  42  L'.S.C  7-101-7o;2. 

2.  Section  52.1070  is  revised  by  adding 
paragraph  (C)  (83)  as  follows: 

§  52.1070    identirication  of.plan. 


(83)  Revisions  to  the  Code  of 
Maryland  Regulations  (COMAR)  were 
submitted  by  the  Director  of  the 
Maryland  Air  Management 
Administration  on  Match  14. 1984. 

(i)  Incorporation  by  reference. 


(A)  Amendments  to  COMAR  10.18.09 
(Control  ol  Fuel  Burninq  Equipment  and 
Stationary  Interri.il  Combustion 
Enjjines).  as  published  in  the  Maryland 
Register  on  Mar.  h  2, 1984.     ■'' 
(ii)  Additional  Information.- 
(A)  Letter  from  MAMA  dsjted 
November  29. 1984  clarifying  that  a 
permit  cannot  be  issued  for  the  sources 
unless  thev  undeigo  new  source  review 
as  under  COMAR  10.18.02  (Permit.s, 
Approvals  and  Registration) 

(FR  n-r  t\'-^\hZ\7  Filed  G-24-85:  8:45  am) 
MLLWO  CODE  tSCO-SO-M 

40  CFR  Part  52 

IA-10-FRL-2854-6I 

Approval  and  Promulgation  of 
Implementation  Plans;  Removal  of 
Federal  Assistance  Limitations;  State 
of  Oregon 

agency:  E.ivironmental  Protection 
A^ent  y  (EPA). 

action:  Final  rulemaking. 


summary:  On  June  11. 1985.  the 
Governor  of  Oregon  signed  into  law 
legisliition  that  allows  for  the 
implementation  of  a  m.andatory  vehicle 
inspection  and  maintenance  (I/M) 
prt.>gram  in  jackbon  Coutity.  Accordingly 
with  this  notice.  EPA  is  announcing 
removal  of  the  limitations  on  federal 
funding  assistance  in  Jackson  County. 
These  funding  re:;lrictions  applied  to 
highway,  air  and  sewajie  construction 
grants  pursuant  to  section  176(a)  and 
316(b)  of  the  Clean  Air  .Act.  EPA  is 
taking  this  action  because,  by  adopting 
the  legal  authority  to  implement  an  I/M 
program,  the  State  of  Oregon  is  making 
re  isonable  efforts  to  submit  a  legr.ily 
enfcrf  eabie  Stats?  Implerr.entation  Plan 
revision  for  Jackson  County  that  would 
prov  ide  for  attainment  of  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  carbon  monoxide  prior  to  Decem.ber 
31. 1987. 

EFFECTIVE  DATE:  June  19.  1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Loren  C.  McPhillips  Air  Programs 
Branch.  M/S  5.32  Environmental 
Protection  .'\gpncy  1200  Sixth  Avenue. 
Seattle,  Washington  98101.  Telephone 
No.  (2!>e)  412-4233.  (FTS)  399-4233. 
SUPPLEVtNTARY  INFORMATION: 

\.  Backgound 

On  June  24. 1980  (45  FR  42278).  Ei^A 
approved  the  first  phase  of  the  Medford 
Carbon  Monoxide  (CO)  Attainment 
Plan.  At  that  lime  EPA  also  approved  an 
extension  of  the  attainment  date  for  the 
CO  standard  to  a  date  beyond 
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December  31. 1982,  but  before  December 
31.  1987. 

The  second  phase  of  the  Medford  CO 
Attainment  Plan  was  submitted  to  EPA 
on  October  20.  1H82.  That  plan  indicated 
that,  in  order  to  attain  the  CO  standard 
by  December  31.  1987.  it  would  be 
necessary  to  implement  an  automobible 
inspection  and  maintenance  (I/M) 
program  expeditiously.  On  February  3. 
1983  (48  FR  5131).  EPA  proposed  to 
approve  this  second  phase  with  the 
understanding  th.it  ¥A\\  would  not 
fmally  approve  the  SIP  until  after  !/M 
was  officially  adopted  and  resource 
commitments  were  obtained.  The  1983 
State  nl  Oregon  Legislature  authorized 
the  implementation  of  a  local  I/M 
program  in  Jackson  County.  However, 
the  original  schedules  and  commitments 
for  implementation  of  an  I/M  program  in 
Medford  were  abandoned. 

On  March  14. 1964  (49  FR  9582).  EPA 
reversed  its  original  proposal  and 
proposed  to  disapprove  the  plan  and 
initiate  a  construrtion  rnoratorium  on 
major  stationary  soartjcs  of  CO  because 
the  plan  did  not  contain  an  enforceable 
commitment  to  I/M.  In  a  referendum  on 
March  27.  1984.  the  residents  in  Jackson 
County,  Oregon,  voted  against  the 
establishment  of  an  1/M  program.  Since 
the  requirements  of  section  172(b)(10)  of 
the  Act  were  not  fulfilled.  EPA  then 
finalized  the  disapproval  of  the  plan  (49 
FR  35b62)  and  authorized  the 
construction  moratorium  on  September 
11.  1984.  In  a  separiite  notice  on  the 
same  day.  EPA  also  initiated  the  section 
176(a)  and  316(b)  sanction  process  (49 
FR  35631).  On  March  4, 1985.  EPA 
fmalized  the  section  176(a)  and  316(li) 
sanction  process  in  the  Federal  Register 
(50  I'R  8614).  The  sanctions  became 
effective  on  May  3. 1985. 

Oregon's  I/M  Legislation 

During  Oregon's  1985  legislative 
session.  House  Bill  2845  was  introduced 
in  the  House  Committee  on  Environment 
and  Energy.  On  March  22, 1985,  the  Bill 
passed  out  of  committee  and  received 
strong  support  in  the  House  where  it 
passed  by  a  36-23  margin.  On  May  21, 
1985  the  Bill  passed  in  the  Senate  by  a 
16-13  margin.  The  Governor  signed  the 
Bill  into  law  on  June  11, 1985. 

The  Bill  requires  tha  implementation 
of  a  mandatory  biennial  motor  vehicle  1/ 
M  program,  as  necessary,  in  CO  and 
ozone  nonattainment  areas  within  the 
StMtc  of  Oregon.  Accordingly,  the  State 
of  Oregr.n  will  be  initijating  a  program  in 
jcickson  County  en  January  1, 1986, 
fulfilling  the  requireu.pnts  of  the  Cl.-an 
Air  Act.  ' 

The  program  design  will  be  based 
upon  the  Portland  program  and  will  be 
discussf:d  in  det.iil  in  bnother  Notice. 


Essentially,  all  vehicles  20  years  old  or 
newer  will  be  required  to  be  inspected 
every  other  year  in  order  to  have  their 
vehicle  registration  renewed.  A 
tampering  check  will  also  be  conducted 
along  with  the  emission  test. 

EPA  Findings 

Based  upon  the  State  of  Oregon's 
adoption  of  legal  authority  to  implement 
an  I/M  program  as  necessary  in 
nonattainment  areas,  and  the 
Department  of  Environmental  Quality's 
effort  to  initiate  a  program  in  Jackson 
County,  EPA  has  determined  that 
Oregon  is  now  making  reasonable 
efforts  to  submit  a  CO  attainment  plan 
for  Jackson  County  that  considers  each 
of  the  elements  in  section  172  of  the  Act. 
RPA.  by  this  notice,  announces  removal 
of  the  Jackson  County  federal  funding 
assistance  limitations  imposed  pursuant 
to  sections  176(a)  and  316(b)  of  the  Act. 
Specifically,  this  action  removes  the 
funding  constraints  affecting  highway, 
air.  and  sewer  construction  funding  for 
Jackson  County  that  EPA  imposed  on 
March  4, 1985  (50  FR  8614).  The 
construction  moratorium  under  section 
110(.-i){2)(I)  will  remain  in  effect  until  a 
SIP  revision  for  the  Medford  CO 
problem  is  approved. 

Regulatory  Process 

Although  the  March  4, 1985  Federal 
Register  notice  (50  FR  8614)  indicated 
that  KPA  would  propose  removal  of  the 
funding  limitations  and  provide  an 
opportunity  for  public  comment  prior  to 
final  removal,  the  Agency  finds  good 
cause  for  the  reasons  slated  below  to 
dispense  with  notice  and  opportunity  for 
comment  prior  to  removal  of  the  funding 
limitations. 

Ei-'A  concludes  that  prior  notice  and 
comment  is  unnecessary  because  the 
Oregon  Legislature  has  now  adopted  the 
legal  authority  !o  implement  an  1/M 
program.  The  previous  lack  of  such 
authority  was  EPA's  basis  for  imposing 
the  funding  limitations.  The  enacted 
legislation  (and  its  effect  on  the  funding 
limiiations)  was  subject  to  considerable 
public  debate  and  scrutiny,  including  a 
telephone  conference  call  between 
numerous  Jackson  County  citizens,  key 
House  and  Senate  representatives,  and 
other  interested  parties.  The  enact.Tient 
itself  is  a  clear  matter  of  public  record. 
Therefore,  the  purposes  of  the  proposed 
rulemaking  notice  and  opportunity  for 
public  comment  originally  contemplated 
by  EPA  have  been  achieved. 

Moreover,  since  the  Oregon 
Legislature  has  enacted  the  necessary 
legal  authority  to  implement  an  I/M 
program.  EPA  believes  that  continuation 
of  the  funding  limitations  for  the 
additional  time  necessary  to  conduct 


notice  and  comment  rulemaking  would 
be  contrary  to  the  public  interest. 
Continuation  of  the  funding  sanctions 
would  penalize  the  citizens  of  Jackson 
County  and  thus  harm  the  public 
interest  by  restricting  federal  highway, 
air  and  sewage  construction  grants  in 
Jackson  County.  Since  Oregon  is  now 
making  reasonable  progress  toward 
implementing  an  1/M  program,  the 
funding  sanctions  are  no  longer 
necessarj'.  Most  important,  continuation 
of  the  sanctions  for  even  a  short  time 
would  delay  the  implementation  of  I/M 
in  Jackson  County  by  restricting  federal 
air  grants  which  Oregon  intends  to  use 
to  start  up  its  I/M  program.  A  likely 
result  of  this  delay  is  attainment  of  the 
CO  NAAQS  later  than  the  December  31. 
1987  deadline  specified  in  section  172(a) 
of  the  Act,  resulting  in  public  exposure 
to  high  CO  levels  for  a  longer  time  than 
necessary.  Consequently,  EPA  is 
proceeding,  pursuant  to  5  U.S.C. 
553(b)(3)(B).  for  good  cause  found  and 
stated  to  remove  the  funding  limitations 
without  prior  notice  and  opportunity  for 
public  comment. 

EPA  also  concludes  that  the  reasons 
stated  above  constitute  good  cause  to 
make  this  action  effective  less  than 
thirty  days  before  its  publication  in  the 
Federal  Register.  EPA  notes  as  further 
support  for  immediate  effectiveness  of 
this  action  the  fact  that  removal  of  the 
lim.itation  relieves  a  restriction. 
Accordingly,  pursuant  to  5  U.S.C.  553(d) 
(1 )  and  (3).  EPA  is  making  this  action 
effective  on  the  date  of  signature. 

Under  section  307(b)(1)  of  the  .Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  section  307(b)(2).). 

Under  5  U.S.C.  605(b),  I  certify  that 
this  Notice  will  not  htve  a  significant 
economic  impact  on  a  oubslantial 
number  of  small  entities.  (See  46  F"R 
8''09.) 

The  Office  of  Management  and  Budget 
has  exempted  this  Notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Authority:  42  U.S.C.  74171-7642. 
n.itcd:  I'lne  19.  1985. 

A.  James  Barnes, 

Acting  Administrator. 

[FR  Doc.  85-15238  Filed  6-24-85:  8:45  am) 
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40  CFR  Part  52 

IDocicet  No.  AM053VA:  A-3-FRL-2854-3I 

Approval  and  Promulgation  of 
Implementation  Plans;  Approval  of 
Revisions  to  the  Virginia  State 
Implementation  Plan 

agency:  Environmental  Protection 

A>;i  ncy. 

ACTION:  Final  rule. 


summary:  This  notice  announces  the 
Administrator's  approval  of  an 
aitprnative  compliance  schedule  with  a 
^^.ll  compliance  date  extension,  for  the 
r  ^Titrol  of  volatile  organic  compounds 
(\  OC)  in  the  prime  coating  operation  at 
f'l  Ford  Motor  Company  l.ight-Duty 
Tr  :r.k  Assembly  Plant  in  .N'orfolk. 
Virginia.  The  approval  of  this 
compliance  schedule  is  based  on  the 
(  ommitment  by  Ford  Motor  Company  to 
n  place  their  current  spray  prime  coating 
operation  with  an  electrophoretic  dip 
pnne  coating  operation,  and  on  the 
October  20.  1981  policy  statement  (46  FR 
51386),  "Approval  of  Revisions  to  the 
Compliance  Schedules  for  Control  of 
Volatile  Organic  Com.pounds  from 
Automobile  Assembly  Plant  Paint  Shop 
Operations."  The  Administrator 
approves  this  SIP  revision  request  as  it 
meets  the  necessary  rcijijirements  of  the 
Clean  Air  Act  and  40  CFR  Part  5\. 
EFFECTIVE  DATE:  This  rulemaking  will  be 
effective  on  August  26. 1985  unless 
notice  is  received  within  30  days  that 
adverse  or  critical  comments  will  be 
sabmitted.  Copies  of  the  alternative 
compliance  schedule  request  and  the 
Hi.companying  support  documents  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations: 
U.S.  Environmental  Protection  Agency, 

Air  Programs  Branch.  841  Chestnut 

Building,  Philadelphia,  PA  19107. 

Attention:  Ms.  Patricia  Gaughan 

(3AM11) 
Public  Information  Reference  Unit. 

Room  2922,  EPA  Library.  U.S. 

Environmental  Protection  Agency.  401 

M  Street  SW.  (Waterside  Mall). 

Washington,  DC  20460 
Virginia  State  Air  Pollution  Control 

Board.  Room  801.  Ninth  Street  Office 

Building.  Richmond.  Virginia  23219. 

Attention:  William  R.  Meyer 
Office  of  the  Federal  Register.  1100  L 

Street  NW..  Room  8401.  Washington. 

DC  20408 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Harold  A.  Frankford.  (215)  597-1325, 
or  Ms  Cynthia  H.  Stahl,  (215)  597-9337 
at  the  Region  III  address  above. 
SUPPLEMENTARY  INFORMATION:  On 
December  17. 1984.  the  Commonwealth 


of  Virginia  submitted  a  State 
Implementation  Plan  (SIP)  revision 
request  to  provide  Ford  Motor  Company 
an  alternative  compliance  schedule  for 
the  prime  coating  operation  at  their 
Light-Duty  Truck  Assembly  Plant  in 
Norfolk.  Virginia,  under  section  4.02(f)  of 
the  Regulations  for  the  Control  and 
Abatement  of  Air  Pollution.  This  request 
revises  a  previous  alternative 
compliance  schedule  approved  by  EPA 
as  a  SIP  revision  on  January  30. 1984.  49 
FR  34647.  Fords  initial  plan  was  to 
continue  its  spray  prime  coating 
operation  and  to  add  electrophoretic" 
deposition  as  a  means  of  meeting  the 
VOC  emission  limits  by  December  31, 
1984.  Hov.ever.  development  of  a  high 
film  build  electrophoretic  deposition 
(EDP)  technology  will  now  allow  the 
Company  to  eliminate  the  spray  prime 
process  in  favor  of  the  new  EDP.  while 
further  reducing  VOC  emissions.  The 
extensive  modifications  required  to 
utilize  EDP  will  make  the  new  source 
performance  standard  (NSPS) 
regulations  applicable.  F'ord  has  agreed 
to  meet  a  final  prime  coating  standard  of 
1.2  lbs.  VOC/gallon  of  coating  less 
water,  as  applied.  EPA  will  determine, 
in  a  separate  action,  whether  or  not  this 
value  is  equivalent  to  NSPS.  The 
proposed  final  compliance  date  is 
Janu.nry  31, 1986.  The  alternative 
compliance  schedule  which  also  extends 
the  final  compliance  date,  for  prime 
coaling  operations  is  shown  below. 
Contracts  set  for  new  equipment — 

January  15. 1985 
Commence  installation  for  new 

equipment — July  1. 1985 
Completion  of  Construction — December 

31. 1985 
Final  Compliance — January  31, 1986 

This  revision  to  the  Virginia  SIP  was 
adopted  by  the  State  Air  Pollution 
Control  Board  on  November  26, 1984  in 
accordance  with  the  requirements  of  40 
CFR  Part  51.  Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans.  As  required  by  40 
CFR  51.4.  the  Commonwealth  has 
certified  that,  after  adequate  public 
notice,  a  public  hearing  with  respect  to 
the  Ford  Motor  Company  SIP  revision 
was  held  on  October  22,  1984  in  Virginia 
Beach.  The  Ford  Motor  Cornpany  is 
located  in  the  Hampton  Roads  Intrastate 
Air  Quality  Control  Region  (AQCR). 
which  is  an  attainment  area  for  ozone. 

Conclusion 

EPA  is  approving  the  alternate 
compliance  schedule  submitted  by 
Virginia  that  is  the  subject  of  this  SIP 
revision.  This  approval  is  based  on  a 
determination  that  it  meets  the 
requirements  of  section  110(a)(2)  of  the 


Clean  Air  Act  and  40  CFR  Part  51. 
Requirements  for  Preparation.  Adoption, 
and  Submittal  of  Implementation  Plans. 
This  approval  is  further  based  on  Ford's 
commitment  to  follow  the  compliance 
schedule  in  order  to  replace  the 
Company's  current  spray  prime  coating 
operation  with  the  EDP  operation,  as  it 
is  consistent  with  EPA's  October  20, 
1981  policy  statement,  46  FR  51386. 
regarding  compliance  schedules  for 
controlling  VOC  emissions  from 
automobile  assembly  plant  paint  shop 
operations.  EPA  has  determined  that  the 
Company's  installation  and  use  of  EDP 
technology  must  meet  the  applicable 
New  Source  Performance  Standards 
(.NSPS)  for  automobile  and  light-duty 
truck  surface  coating  operations. 
However.  EPA  has  also  determined  that 
the  Company's  use  of  EDP  technology 
would  not  require  the  issuance  of  a 
Prevention  of  Significant  Deterioration 
(PSD)  permit. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Ageny  views 
this  as  a  noncontrovcrsial  revision  and 
anticipates  no  adverse  comments.  This  " 
action  will  be  effective  60  days  from  the 
date  of  this  Federal  Register  unless, 
within  30  days  of  its  publication,  notice 
is  received  that  adverse  or  critical 
comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  the  other  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  August  26. 
1985. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirments. 
(See  section  307(b)(2).) 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  See 
46  FR  8709. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone. 
Hydrocarbons.  Intergovernmental 
relations. 


Date:  June 
LeeM.  Tboni 

Administnitc, 

Note. — Ino 
State  Implem 
Commonwea 
the  Director  ( 

1982. 


|FR  Doc.  8.5- 
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Date:  June  19, 1965. 
Lee  M.  Thomas. 

Administrator. 

Note. — Incorporation  b>f  reference  of  the 
State  Implementation  Plan  for  the 
Commonwealth  of  Virginia  was  approved  by 
the  Director  of  the  Federal  Register  on  |uly  1. 
1982. 

PART  52— (AMENDED] 

Title  40.  Part  52,  Subpart  VV.  of  the 
Code  of  Federal  Regulations  is  amended 
js  follows; 


Subpart  VV-Virginia 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authorily:  42  U.S.Ck74P1-7M2. 

2.  Section  52.2420  is  revised  by  adding 
paragraph  (c)  (87)  as  ft>11i)ws: 

§  52.2420    Identification  of  plan. 

*         *         *         « 

(c)  *  *  • 

(87)  A  revision  to  thp  Virginia  State 
Implementation  Plan  was  submitted  on 
December  17, 19»4  by  the  Virginia  Slate 
Air  Pollution  Control  Board, 
(i)  Incorporation  by  reference 
(A)  A  letter  dated  November  29, 1984 
from  the  Virginia  State  Air  Pollution 
Control  Board  to  the  Ford  Motor 
Company  containing  a  compliance 
schedule  for  installing  the 
electrophoretic  deposition  process  (EDP) 
for  prime  coating  operations  at  the 
Norfolk  assembly  plant,  adopted  on 
November  26, 1984 
(ii)  Additional  Material 
(A)  Technical  Support  Document 
dated  November  26. 1B85,  prepared  by 
the  Virginia  State  Air  Pollution  Control 
Board. 
|^R  Dnf .  8.S-15235  Filed  ^24-85;  8:45  am] 

BILLING  CODE  6$«0-S0-M 


40  CFR  Part  62 
IA-4-FRL-2854-41 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  Mississippi;  Negative 
neclP'-ation  for  Primary  Aluminum 
Plants  Tennessee;  Negative 
Declaration  for  Phosphate  Fertilizer 
Plants  Florida;  Negative  Declaration 
for  Primaf  y  Aluminum  Plants 

agency:  Environmental  Protection 
Agpocy.  I 

action:  Final  rule.     I 


summary:  On  March  6. 1985,  the  Stale  of 
Mississippi  certified  that  there  were  no 
primary  aluminum  reduction  plants  in 
the  State  subject  to  the  requirements  of 


section  111(d)  of  the  Clean  Air  Act.  EPA 
is  today  approving  this  negative 
declaration. 

On  April  4. 1985,  the  State  of 
Tennessee  certified  that  there  were  no 
phosphate  fertilizer  plants  in  the  State 
subject  to  the  requirements  of  section 
ni(d)  of  the  Clean  Air  Act.  EPA  is 
today  approving  this  negative 
declaration. 

On  April  22, 1985.  the  State  of  Florida 
certified  that  there  were  no  primary 
aluminum  reduction  plants  in  the  State 
subject  to  the  requirements  of  section 
111(d)  of  the  Clean  Air  Act.  EPA  is 
today  approving  this  negative 
declaration. 

EFFECTIVE  DATE:  This  action  will  be 
effective  on  August  26. 1985,  unless 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critic;,'!  conmients. 
ADDRESSES:  Copies  of  the  State 
submittals  are  available  for  review 
during  normal  business  hours  at  the 
following  locations: 

Air  Quality  Control.  Bureau  of  Pollution 
Control,  Department  of  Natural 
Resources,  P.O.  Box  10385,  Jackson, 
Mississippi  39209 
Division  of  Air  Pollution  Control, 
Tennessee  Department  of  Health  and 
Environment.  150  Ninth  Avenue 
North.  Nashville,  Tennessee  37203 
Bureau  of  Air  Quality  Management, 
Florida  Department  of  Environmental 
Rejiulation,  Twin  Towers  Office 
Building.  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32301 
Environmental  Protection  Agency, 
Region  IV,  Air  Management  Branch, 
345  Courtland  Street  NE..  Atlanta, 
Georgia  30365. 
FOR  FURTHER  INFORMATION  CONTACT. 
Kelly  McCarty.  EPA  Region  IV.  Air 
Management  Branch,  at  the  above  listed 
address,  and  phone  404/881-3286  or  FTS 
257-3236. 

SUPPLEMENTARY  INFORMATION:  Under 
section  iri(b)  ot  ihe  Clean  Air  Act.  the 
Administrator  is  required  to  publish  a 
list  of  categories  of  stationary  sources 
which  cause,  or  contribute  significantly 
to,  "air  pollution  which  may  reasonably 
be  anticipiiled  to  endanger  public  health 
or  welfare."  For  each  category  the 
Adminislraloi  must  publish  regulations 
which  establish  Federal  standards  of 
performance  for  new  stationary  sources 
(NSPS)  within  that  Cfiteaory. 

Section  m(d)  provides  for  regulation 
of  existing  sources  which  are  in  a 
category  for  which  an  NSPS  has  been 
promulgated  for  new  sources.  EPA 
publishes  guideline  documents  for 
control  of  these  existing  sources  which 
give  suggested  emission  limitations  and 
control  techniques.  These  are  usually 


less  stringent  than  the  NSPS  and  factors 
such  as:  Cost  of  control  equipment, 
economic  health  of  the  source,  age  of  the 
source,  etc..  may  be  taken  into 
consideration.  Each  state  must  then 
either  submit  a  plan  for  control  of  these 
sources,  or  a  negative  declaration 
stating  that  there  are  no  sources  located 
in  the  State  subject  to  that  regulation. 
Pursuant  to  these  requirements,  the 
State  of  Tennessee,  on  April  4, 1985. 
certified  that  there  were  no  phosphate 
fertilizer  plants  in  the  State  subject  to 
the  requirements  of  section  111(d)  of  the 
Clean  Air  Act.  EPA  concurs  with  the 
State's  negative  declaration. 

The  State  of  Mississippi  submitted 
information  on  March  6. 1985,  certifying 
that  there  were  no  primary  aluminum 
reduction  plants  in  the  State  subject  to 
the  requirements  of  section  111(d)  of  the 
Clean  Air  Act.  EPA  concurs  with  the 
State's  negative  declaration. 

The  State  of  Florida  submitted 
information  on  April  22, 1985,  certifying 
that  there  were  no  primary  aluminum 
reduction  plants  in  the  State  subject  to 
the  requirements  of  section  111(d)  of  the 
Clean  Air  Act.  EPA  concurs  with  the 
:, State's  negative  declaration. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  ss  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  notice,  unless,  within  30  days, 
notice  is  received  that  adverse  or 
^  critical  comments  will  be  submitted. 
^      If  such  notice  is  received,  this  action 
will  be  withdrawn  by  publishing  two 
subsequent  notices.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effected  on  August  26. 1985. 

Action 

Based  on  the  foregoing,  EPA  hereby 
•approves  the  negative  declarations 
made  by  Tennessee,  Mississippi,  and 
Florida. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
.miction  must  be  filed  in  the  United  States 
Count  of  Appeals  for  the  appropriate 
( ircuit  by  August  26. 1985.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

Under  5  U.S.C.  §  605(b),  the 
Administrator  has  certified  that 
approvals  of  111(d)  plans  do  not  have  a 
significant  economic  impact  of  a 
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suli.stantial  number  of  small  entities. 
|Sff  46  FR  8709.) 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  62 

Air  pollution  control.  Fluoride.  Sulfur. 

n,it»il;  I'jne  18.  1985  ,; 

Lee  M.  Thomas, 
Administrator. 

PART  62— [AMENDED! 

I'arf  62  of  Chapter  I.  Title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  62 
continues  to  read  as  follows:  . 

.\uthorily:  42  US  C.  7401-7642 

2.  Section  62.2352  is  added  as  follows: 

Subpart  K— Florida 

Fluoride  Emissions  From  Primary 
Aluminum  Reduction  Plants 

?  62.2352    Identification  of  source- 
Negative  declaration.  ^ 

The  Florida  Department  of       ; 
E.i\ironmental  Regulation  submitted  on 
April  22. 1985.  a  letter  certifying  that 
there  are  no  existing  primary  aluminum 
reduction  plants  in  the  State  subject  to 
Part  60.  Subpart  B  of  this  chapter. 

3.  Section  62.6121  is  added  as  follows: 

Subpart  Z— Mississippi 

Fluoride  Emissions  From  Primary 
Aluminum  Reduction  Plants 

§62.6121     Identification  of  sources- 
Negative  declaration. 

1  he  Mississippi  Bureau  of  Pollution 
Control  submitted  on  March  6. 1985.  a 
letter  certifying  that  there  are  no 
existmg  primary  aluminum  reduction 
plants  in  the  State  subject  to  Part  60. 
Subpart  B  of  this  chapter. 

4.  Subpart  RR  is  added  as  follows: 

Subpart  RR— Tennessee 
§§62.10600-10601     (Reserved) 

Fluoride  Emissions  From  Phosphate 
Fertilizer  Plants 

§  62. 10602    Identification  of  sources- 
Negative  declaration. 

The  Tennessee  Department  of  Health 
and  Environment  on  April  4.  1985. 
submitted  a  letter  certifying  th;jt  there 
are  no  existing  phosphate  fertilizer 
plants  in  the  State  subject  to  Part  60. 
Subpart  B  of  this  chapter. 
I'XDof:  8V15:36  Filed  6-24-85:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  67 

ICC  Docket  Nos.  78-72  and  80-286;  FCC 
85-2831 

MTS  and  WATS  Market  Structure  and 
Amendment  of  the  Rules  and 
Establishment  of  a  Joint  Board 

AGENCY:  Federal  Communications 

Commission. 

action:  Interim  Order. 

SUIMMARY:  This  Interim  Order  adopts  the 
Federal-State  Joint  Board 
recommendations  concerning  interim 
measures  for  the  allocation  of  the  costs 
in  Account  645.  Local  Commercial 
Operations,  set  out  in  its  Recommended 
Interim  Order  and  Request  for 
Comments  in  this  proceeding.  The 
Interim  Order  also  requires  adjustments 
in  the  affected  Bell  Operating 
Companies  (BOCs)  access  charge  tariffs 
in  order  to  ensure  proper  recovery  of  the 
interstate  allocation  of  Account  645 
costs  and  the  costs  whose  allocation  is 
affected  by  the  treatment  of  Account 
645.  This  action  is  taken  to  prevent  a 
sudden  and  substantial  shift  in  costs  to 
the  intrastate  jurisdiction  while  the  joint 
Board  is  developing  recommendations 
concerning  permanent  provisions  for  the 
allocation  of  Account  645.  This  action  is 
necessary  because  it  will  promote 
administrative  efficiency  until 
permanent  measures  are  adopted. 
EFFECTIVE  DATE:  June  7. 1985. 
ADDRESS:  Federal  Communications 
Commission.  Washingtfin.  D.C.  2'J."i54. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margot  Besler  or  Claudia  Pabo  at  [202) 
632-6363. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  67 

Uniform  system  of  accounts. 
Interim  Order 

In  the  in.iiur  of  MTS  and  WATS  Market 
structure  amendment  of  part  67  of  the 
Commission's  rules  and  estdbjishmen!  of  a 
joint  board  (CC  Docket  Nos.  78-72  and  .No. 
80-286). 

Adopltd:  May  28.  1985. 

R  -leased;  June  7.  1985. 

By  the  Commission;  Commissioner  Rivera 
not  Pfirticipdting. 

I.  Introducfion 

A.  Siin:mary 

1.  The  Coihmission  hereby  adopts  the 
Federal-State  joint  Board's 
recommendations  concerning  interim 
'  measures  for  the  allocation  of  the  costs 
in  Account  645.  Local  Commercial 
Operations,  set  out  in  its  Recommended 


Interim  Order  and  Request  for 
Comments  (Recommended  Interim 
Order)  in  this  proceeding. '  We  also 
adopt  as  our  own  the  Joint  Board's 
reasoning  in  support  of  its 
recommendations.- In  addition,  we  are 
requiring  certain  adjustments  in  the 
affected  Bell  Operating  Companies' 
(BOCs'j  access  charge  tariffs  in  order  to 
ensure  proper  recovery  of  the  interstate 
allocation  of  .Account  645  costs  and 
other  costs  whose  allocation  is  affected 
by  the  treatment  of  Account  645. 

B.  Background 

2.  The  Joint  Board's  recommendations 
were  prepared  in  response  to  a  Petition 
for  Rulemaking  filed  on  November  15. 
1984  by  the  New  York  State  Department 
of  Public  Service  (New  York  State).  The 
Commission  issued  a  Public  Notice 
requesting  comments  on  the  New  York 
State  Petition  on  November  30.  1984. 
Comments  were  filed  on  December  10. 
1984  and  reply  comments  were  filed  on 
December  14, 1984.  In  its  Petition.  New 
York  State  pointed  out  that  the 
American  Telephone  and  Telegraph  Co. 
planned  to  discontinue  its  subscription 
to  the  billing  inquiry  service  offered  by 
New  York  Telephone  Company  (New 
York  Telephone)  effective  January  1. 
1985.  It  stated  that,  absent  a  change  in 
the  existing  separations  procedures,  this 
would  result  in  a  sudden  and  major  shift 
of  costs  to  the  intrastate  jurisdiction.  As 
a  result,  New  York  State  requested  an 
interim  freeze  of  the  customer  contact 
factor'  used  in  Part  67  of  the 
Commission's  rules  to  allocate  Account 
645.  Local  Commercial  Operations.* 


'  StrS  and  VVA  TS  Murhf^l  Structure  and 
Amendment  p>  Part  67  of  the  Commission  s  tluirs 
and  Estobhihmcnt  of  a  loint  Board.  CC  Dockel  Nos. 
7»-72  and  80-286.  MimfO  .No.  CC  3400.  released 
March  25.  isas. 

-In  its  Recon:n:eiHU\l Interim  Order,  the  Joint 
Board  j!so  requi-stt'd  r.ommpnts  and  data  rcgardlnjt 
pf-rmanert  procedures  f"r  itir  allocdtion  and 
rt'covcry  of  Account  M5  costs,  changes  in  the 
provisicns  for  thp  allocation  and  recovery  of 
Account  6b2.  Accounting  Departmpnt  costs,  as  well 
as  the  definition  and  allocation  of  equal  access  and 
nelworli  rpconfif{urat:on  costs. 

■•Pursuant  to  {  67.365()a|(ll(i)  of  ti.c  Commission's 
rules,  the  portion  of  .Account  645  expense 
categorized  as  nirssage  toll  is  apportioned  between 
the  state  and  interstate  jurisdictions  nn  the  basis  of 
"the  re!ali\e  number  of  business  office  contacts 
relatinii  to  slate  toll  and  interstate  toll  messages  " 
47  era  67.36.';(j)(i;(il  [\y>A].  rhis  is  referred  to 
herein  as  the  customer  contact  Factor. 

'  Account  64.'>  reflects  the  costs  involved  in 
maintaining  the  local  commercial  operations  of  the 
telephone  company  other  than  promotional  or 
directory  services.  This  includes  service  order 
processing  for  local  customers  and  inlerexchange 
carriers,  billing  inquiry,  collection  of  coins  from  pay 
telephones  as  well  as  certain  billing  and  collection 
functions. 
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between  the  state  and  interstate 
jurisdictions. 

3.  The  implementation  of  AT&Ts 
billing  inquiry  service  in  the  area  served 
by  New  York  Telephone  is  pai  I  of  an 
overall  plan  on  the  part  of  AT&T  to 
terminate  its  subscription  to  the  billing 
inquiry  services  offered  by  the  BOCs.  In 
the  future.  AT&T  will  respond  to 
inquiries  concerning  the  charges  for  its 
interexchange  telephone  services 
through  billing  inquiry  centers  operated 
by  its  own  employees.  AT&T  began 
operation  of  its  first  billing  inquiry 
center  during  the  first  quarter  of  1984  in 
Providence.  Rhode  Island.  It  plans  to 
complete  the  transition  to  use  of  its  own 
billing  inquiry  centers  for  the  areas 
served  by  the  BOCs  by  August  1985.* 

4.  Under  the  existing  Part  67  rules  for 
the  allocation  of  Account  645,  AT&T's 
decision  to  discontinue  the  use  of  billing 
inquiry  sprvice  provided  by  the  BOCs 
would  result  in  a  substantial  increase  in 
the  intrastate  allocation  of  Account  645 
costs.  With  the  exception  of  the 
expenses  in  the  TWX  and  private  line 
categoft«S.*  the  assignment  of  Account 
645  costs  to  the  intarstate  jurisdiction  is 
largely  attributable  to  the  customer 
contact  factor.  However,  since  the 
billing  inquiry  function  appears  to 
represent  a  small  portion  of  the  work 
performed  in  the  local  telephone 
company  business  office,  the  BOCs  may 
not  be  able  to  reduce  their  costs 
substantially  when  AT&T  begins  to 
perform  this  service  for  itself.  The 
allocation  of  Account  645  also  affects 
the  allocation  of  a  number  of  other 
accounts,  thereby  magnifying  the  effect 
of  a  shift  m  Account  645  costs  to  the 
intrastate  jurisdiction.' A  number  of 

>AT&T  slated  that  it  )^s  no  current  plans  to 
lermiPiite  its  use  of  billiitg  )nquir>'  serxice  offered  by 
the  independent  telepholie  companies. 

•Pufbuant  to  {  6"  365  af  the  Commissions  rules, 
the  costs  in  Account  645,  Local  Commercial 
Operations,  are  assignej  to  the  following  categories: 
(1)  Message  loll  and  lelegrBm:  (2)  exchange, 
including  s(!mi-public:  (3)  dirrctory  advertising;  and 
(4)  TWX  and  private  lin«  services.  This  assignment 
is  based  on  the  rtlaiive  Sumber  of  users  of  these 
services.  Each  subscriber  is  counted  once  for  each 
service  which  he  or  she  uses.  The  message  toll  and 
telegram  expense  calegmy  is  segregated  between 
message  toll  and  telegram  on  the  basis  of  billed 
messages.  Message  loll  expense  is  alloraled 
between  the  jurisdictiuni  on  the  basis  of  the  relative 
number  of  business  offiae  contacts  concerning  stale 
und  interstate  loll  service  As  staled  supra  note  3. 
this  is  referred  to  herein  as  the  customer  contact 
factor.  Both  the  expense  associated  with  !eiegram 
service  and  the  costs  in  the  exchange  and  directory 
advertising  categories  ate  assigned  lo  the  local 
exchange  operation.  The  costs  in  the  TW.X  category 
are  apportioned  based  on  billed  TWX  connections. 
Private  line  expenses  are  allocated  based  on  the 
relative  number  of  private  line  service  accounts. 

'The  accounts  affected  include  among  others. 
Account  640.  General  Commercial  Expenses, 
Account  261.  Furniture  and  Ofiice  Equipment, 
Account  672.  Relief  and  Pensions.  Account  307, 


commenting  parties  estimated  that 
AT&T's  decision  to  discontinue  billing 
inquiry  service  could  increase  the 
annual  intrastate  revenue  requirement 
by  approximately  $1  billion  on  a 
nationwide  basis.  AT&r  did  not  endorse 
this  estimate  of  the  revenue  effect  under 
the  present  rules,  but  agreed  that  the 
shift  in  costs  would  be  "substantial." 

II.  Discussion 

A.  Allocation  of  Account  G45  Costs 

5.  The  Joint  Board  recommended  that 
the  Commission  freeze  the  customer 
contact  factor  applicable  to  study  areas 
for  which  AT&T  has  begun  or  will  begin 
lo  handle  its  own  billing  inquiries  at  the 
average  level  for  the  twelve  months 
preceding  that  date.  If  recommended 
application  of  this  factor  from  the  date 
on  which  AT&T  began  use  of  its  own 
billing  inquiry  facilities  through  May  31, 
1985.  Beginning  June  1, 19R5.  the  Joint 
Board  recommended  that  the  frozen 
customer  contact  factor  for  these  study 
areas  be  reduced  by  V24th  each  month 
for  the  following  twelve  months  or  until 
adoption  of  permanent  measures  for  the 
allocation  of  Account  645.  whichever 
occurs  first.  In  the  case  of  study  areas 
for  which  AT&T  begins  to  handle  its 
own  billing  inquiries  after  June  1  1985, 
the  customer  contact  factor  would  be 
frozen  at  the  average  level  for  the 
twelve  months  preceding  that  date,  with 
the  factor  reduced  by  V24th  for  each  of 
the  following  twelve  months  pending 
adoption  of  permanent  allocation 
measures.' 

6.  For  the  reasons  set  out  by  the  Joint 
Board  in  its  Recommended  Interim 
Order,  we  conclude  that  the 
recommended  interim  separations 
procedures  should  be  adopted  to 
prevent  a  sudden  and  substantial  shift 
in  costs  to  the  intrastate  jurisdiction 
while  the  Joint  Board  is  developing 
recommendations  concerning  permanent 
provisions  for  the  allocation  of  Account 
645.  Accordingly,  we  hereby  adopt  the 
interim  revisions  to  Part  67  of  the 
Commission's  rules  recommended  by 
the  Joint  Board  as  set  out  in  Attachment 
A. 

B.  Recovery  of  the  Interstate  Cost 
Allocation 

7.  The  local  exchange  carriers  will 
have  to  adjust  their  access  charge  tariffs 
in  order  to  properly  reflect  the  reduced 
interstate  allocation  of  Account  645 


Social  Security  Taxes,  and  the  wage  portion  of 
Accounts  661  through  667.  General  Expenses. 

'Independent  telephone  companies  would  not  be 
affected  by  the  freeze  or  phase-down  measures 
unless  AT&T  begins  lo  provide  its  own  billing 
inquiry  services  in  their  study  areas.  See  supra  note 
5. 


costs  that  begins  on  June  1, 1985.  A 
number  of  the  parlies  that  commented 
on  the  New  York  State  Petition 
addressed  the  issue  of  recovery  of  the 
modified  interstate  revenue  requiremr.nt. 
AT&T  stated  that  billing  inquiry  costs 
should  not  be  recovered  through 
increases  in  other  billing  and  collection 
rate  elements.  Ameritech  noted  that 
interim  revisions  in  the  interstate 
charges  for  recovery  of  Account  645 
costs  might  be  necessary,  but  did  not 
recommend  a  particular  recovery 
mechanism.  Bell  Atlantic  argued  that  the 
Commission  should  take  steps  to  allow 
the  exchange  carriers  to  recover  the 
revenues  lost  due  to  AT&T's 
discontinuation  of  billing  inquiry  ser\'icc 
through  other  interstate  rates.  NYNEX 
argued  that  the  local  exchange 
companies  should  be  allowed  to  make 
interim  charges  in  their  interstate  access 
charges  to  recover  the  costs  previously 
recouped  through  the  charges  for  billing 
inquiry  service.  NYNEX  also  stated  that 
the  recovery  of  these  costs  during  the 
transition  period  should  not  be 
structured  so  as  to  increase  the  charges 
for  the  other  billing  and  collection  rate 
elements.  Pacific  urged  a  freeze  on  the 
Part  69  assignment  of  Account  645  costs 
to  the  various  access  charge  elements 
pending  adoption  of  permanent 
revisions.  GTE  recommended  that 
Account  645  costs  be  treated  as 
overhead,  and  recovered  through  the 
carrier  common  line  charge  or  spread 
over  all  of  the  access  charge  rate 
elements.  During  the  period  of  the 
freeze,  Rochester  Telephone  urged 
recovery  of  Account  645  costs  through 
other  billing  and  collection  rate 
elements. 

8.  MCI  filed  reply  comments  stating 
that  it  did  not  oppose  interim 
separations  procedures  for  the 
allocation  of  Account  645  as  long  as  ll:e 
Account  645  costs  are  recovered  throuyh 
the  interstate  billing  and  collection  r;  le 
elements.  MCI  strongly  opposed  any 
approach  that  would  recover  Accour.t 
645  costs  from  the  Other  Common 
Carriers  (OCCs)  during  this  transition 
period.  In  its  reply,  NYNEX  emphasized 
the  need  for  waivers  of  Part  69  of  the 
Commission's  rules  to  allow  recovery  of 
the  interstate  allocation  of  Account  G-IS 
costs  during  the  transition  period.  If 
opposed  recovery  of  these  costs  through 
the  remaining  billing  and  collection  rate 
elements.  Pacific  again  stated  that  \ho. 
Commission  should  freeze  the 
assignment  of  Account  645  costs  lo  the 
different  access  charge  elements 
pursuant  to  Part  69  of  the  Commission's 
rules.  Southwestern  Bell  supported 
recovery  of  the  Account  645  costs 
through  a  surcharge  on  all  access  charge 
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rate  rltnients  except  billing;  and 
collei  ti(in  during  any  interim  ppriod. 
L'nited  supported  retcvery  of  ttie  interim 
inters.'dte  allocation  of  Account  645 
costs  through  charges  for  billing  and 
collection  services.  Rochester  Telephone 
opposed  increasing  the  carrier  common 
hne  chiirge  to  offset  the  loss  of  mterstate 
billing  inquiry  revenues.  The  .National 
Telephone  Cooperative  Association 
(\TCA)  and  the  Organization  for  the 
Protection  and  Advancement  of  Small 
Telephone  Companies  (OPASTCO) 
rcqu»?stpd  institution  of  rulemaking 
proceedings  to  revise  the  relevant 
provisions  of  the  access  chnrge  rules. 
The  International  Communications 
Association  (ICA)  took  the  position  that 
any  shift  in  costs  to  the  intrastate 
jurisdiction  should  be  accompanied  by  a 
requirement  that  AT*T  flow  through  its 
savings  in  the  form  of  reductions  in  its 
interstate  rates. 

9.  At  present,  most  of  the  BOCs' 
access  charge  tariffs  are  designed  to 
recover  a  large  portion  of  the  interstate 
allocation  of  Account  64.'i  costs  through 
charges  for  billing  and  collection 
services.  Many  of  the  BOCs  have  a 
separate  billing  inquiry  rate  element  in 
their  tariffs  designed  to  recover  Account 
645  cos's  although  other  BOCs  do  not 
ha\e  a  separate  charge  for  billing 
inquiry  service.  The  remainder  of  the 
interstate  Account  645  costs  are 
recovered  through  a  number  of  different 
access  charge  rate  elements.*  As 
previously  stated,  the  interstdte 
allocation  of  Account  645  also  affects 
the  allocation  of  a  number  of  other 
accounts.  Many  of  these  accounts 
involve  overhead  expenses,  with  the 
resulting  interstate  cost  allocation 
reflected  in  the  charges  for  all  of  the 
access  charge  rate  elements.  Thus,  the 
interstHte  allocation  of  Account  645 
affects  the  costs  underlying  the  rates  for 
all  of  the  access  charge  rate  elements. 
Applicii'.ion  of  the  present  Part  69  rules 
would  require  adjustments  in  all  of 
these  rate  elements  to  reflect  the  interim 
phase-down  in  the  interstate  allocation 
of  Account  645  costs.  We  conclude  that 
the  administrative  burdens  involved  in 
such  an  approach  far  outweigh  any 
benefits,  particularly  since  these  are 
only  interim  measures  to  be  used 
pending  adoption  of  permanent  changes 
in  the  allocation  and  cost  recovery 
procedures  for  Account  645. 

10.  In  order  to  eliminate  the  need  for  a 
complete  refiling  of  the  access  charge 
tariffs  to  reflect  the  effect  of  the  interim 


separations  procedures  adopted  herein, 
we  are  direrting  the  BOCs  to  file  interim 
tariff  revisions  designed  to  reflect  the 
full  effect  of  the  interim  separations 
changes  through  changes  in  the  rates  for 
billing  aind  collection  services  and 
establishment  of  a  new  traffic  sensitive 
rate  element."  The  revenue  recovery 
measures  that  we  are  adopting  involve: 
(1)  New  billing  and  collection  rates  that 
no  longer  reflect  Account  645  costs 
associated  with  message  toll  inquiry: 
and  (2)  a  new  traffic  sensitive  rate 
element  that  recovers  the  revenue 
requirements  removed  from  the  billing 
and  collection  rate  elements  net  of  the 
total  change  in  the  interstate  revenue 
requirement  due  to  these  interim 
separations  procedures. 

11.  Accordingly,  we  are  directing  the 
affected  BOCs  to  file  new  billing  and 
collection  charges  which  reflect  the 
removal  of  Account  645  costs  associated 
with  message  toll  inquiry  from  the  pre- 
existing revenue  requirement  "  for  the 
billing  and  collection  rate  elements.  A 
new  interim  traffic  sensitive  rate 
element  is  also  to  be  filed  to  recover:  (1) 
The  pre-existing  interstate  revenue 
requirement  for  Account  645  costs 
associated  with  message  toll  inquiry" 


*  The  rdte  elements  involved  include  common 
line,  line  termination,  local  switching,  intercept, 
information,  local  transport,  and  special  access, 
among  others. 


"  VVhpn  AT&T  discontinued  billing  inquiry 
service,  it  was  Hble  to  terminate  payment  of  the 
spparuit*  billing  Inquiry  rate  element  rontained  in 
many  of  Ihe  BOC  access  char^P  tariffs  absent 
ci^niinuing  contractual  obligations.  Several  of  the 
BOCs  have  experienced  revenue  shortfalls  as  a 
result  of  this.  The  revised  access  charge  provisions 
provided  for  in  this  Order  arc  not  dssigned  to 
recover  these  forgone  revenues  Absent  unusual 
circumstances,  rates  for  future  periods  can  not  be 
di-signed  to  recover  revenue  shortfalls  from  prior 
periods.  Sec  Sader  v  FCC  520  F  2d  182  (U.C.  Cir 
1975).  We  conclude  that  Ihe  present  circumstances 
dn  not  justify  a  departure  from  this  ba<>ic  principle. 
ATAT's  decision  to  implement  its  own  hilling 
inquiry  service  and  [oint  Bi^ard  consideration  of 
interim  separations  changes  created  uncertainty 
concerning  Ihe  allocation  of  Account  MS  costs, 
(towever.  the  BOCs  were  in  no  way  precluded  irom 
seeking  interstate  rate  adjuslmentg  during  this 
period  to  recover  the  revenues  that  would  have 
been  generated  by  the  billing  inquiry  rale  element. 
Even  if  the  Commission  did  not  make  Ihe  freeze  in 
the  interstate  allocation  of  Account  645  costs 
applicable  when  ATAT  instiluled  its  own  billing 
inquiry^ervice.  and  instead  allowed  a  temporary 
transfer  of  Account  645  costs  lo  the  intrastate 
jurisdiction,  il  is  unlikely  that  the  BOf^s  v\ould  have 
been  able  lo  recover  these  costs  through  intrastate 
rales. 

"  This  refers  to  the  revenue  requirement 
underlying  the  currently  effective  access  charge 
tariffs. 

"The  existing  separations  procedures  divide  Ihe 
costs  in  Account  645  into  the  following  categories: 
|1)  Message  loll  and  telegram;  (2)  exchange 
including  semi-public:  (3)  directory  advertising:  and 
|4|  TWX  and  private  line  services  See  supra  note  6. 
Here,  we  are  concerned  only  with  Ihe  interstate 
portion  of  Account  645  associated  with  message 
loll.        •  J 


previously  assigned  to  billing  and 
collection  services:"  minus  (2)  the  total 
reduction  in  the  interstate  revenue 
requirement  due  to  the  interim 
separations  changes  adopted  herein. 
The  total  reduction  in  the  intcirstate 
revenue  requirement  referred  lo  above  is 
lo  include  the  reduced  interstate 
allocation  of  Account  645  costs  as  well 
as  the  effect  of  the  change  in  the 
allocation  of  Account  645  on  all  other 
affected  accounts.'*  This  interim  rate 
element  is  to  apply  only  to  ATiiT  traffic. 
Part  69  of  the  Commission's  rules  is 
hereby  waived  to  the  extent  necessary 
to  allow  these  tariff  filings. 

12.  The  BOCs  for  whom  the  phase- 
down  begins  on  )une  1. 1985,  are  to  file 
revised  access  charge  tariff  provisions 
consistent  with  this  Order  no\  later  than 
15  days  after  its  release,  to  be  effective 
on  15  davs"  public  notice.  In  ca-^t-s  where 
AT&T  will  begin  lo  provide  it^  mvn 
billing  inquiry  service  after  |une  1. 1985. 
the  affected  BOC  is  lo  file  access  charge 
tariff  revisions  consistent  with  this 
Order  on  no  less  than  45  days"  public 
notice,  to  be  effective  on  Ihe  date  when 
AT&T  begins  providing  its  own  billing 
inquiry  service  for  the  study  area 
involved.'* The  tariff  provisions  dealing 
with  the  new  interim  rate  element  are  to 
contain  a  different  rate  for  each  month 
to  reflect  the  monthly  reduction  in  the 
interstate  cost  allocation.'*  As 
previously  mentioned,  this  interim  rate 
element  is  to  remain  in  effect  until  the 
Commission  adopts  new  provisions  for 
the  allocation  and  recovery  of  costs  in 
Account  645  and  other  affected 
accounts.  Since  this  interim  rate  clement 
reflects  the  full  reduction  in  the 
interstate  allocation  of  Account  645.  as 
well  as  other  affected  accounts,  the 


"The  interstate  allocation  of  Account  645  is 
recovered  through  a  numl>cr  of  access  charge  rate 
elements.  Only  the  hilling  and  collection  rate 
elements  are  affected  by  the  interim  tariff  revisions 
lh.it  we  are  adopting. 

'*  We  anticipalu  that  the  relevant  Accnuiil  645 
costs  will  exceed  the  reductions^  in  the  interblate 
cost  allocation  descritwd  above  throughout  the 
limited  period  ihat  this  interim  rate  element  is  lo  be 
in  effect.  If  this  ceases  to  be  the  case,  appropriate 
adjustments  will  be  required  in  other  access  charge 
rate  elements. 

'*A  shorter  period  of  public  notice  will  have  to  be 
allowed  if  AT&  T  iniliales  its  own  billing  inquiry 
service  for  a  particular  study  area  in  |une  or  |ul>   In 
this  event,  there  would  not  be  adequate  time  for  the 
BOC  to  prepare  a  tariff  Tiling  with  45  days'  pulilic 
notice  and  still  have  the  Tiling  become  effective 
when  ATAT  begins  providing  its  own  billing  inquiry 
service. 

"The  alternative  to  this  approach  involves  a 
single  charge  applicable  during  the  interim  period, 
designed  to  reflect  the  average  level  of  Ihe 
interstate  assignment  over  that  (leriod.  We  do  not 
l>elieve  thai  this  approach  is  desirable  since  it  is  not 
possible  lo  predict  exactly  how  long  these  interim 
measures  will  remain  in  effect. 
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BOCs  are  not  to  reflect  the  reduced 
interstate  cost  allocation  in  their  charges 
for  other  access  charge  rate  elements 
until  we  adopt  permanent  provisions  for 
the  allocation  and  recovery  of  these 
costs." 

13.  These  interim  measures  for  the 
recovery  of  Account  645  costs  will  be 
effective  until  permanent  provisions  for 
the  recovery  of  these  costs  become 
effective.  The  joint  Board's 
/?!  commended  Interim  Order  requested 
comments  concerning  permanent 
measures  for  the  allocation  and 
recovery  of  Account  643  costs,  and  we 
expect  that  these  filings  will  provide  us 
with  a  sound  record  on  which  to  base 
permntient  revenue  lecovery 
procedures.  Pending  adoption  of 
permanent  measures,  these  interim 
procedures  will  allow  a  phase-down  in 
the  interstate  access  charge  revenue 
requirement  with  a  minimum  of 
administnjtive  burdens.  A  separate 
interim  traffic  sensitive  rate  element  is 
preferable  to  requiririg  similar 
adjustments  in  the  rates  for  billing  and 
collection  services  b«  cause  it  will  not 
create  artificial  incentives  for  AT&T  to 
discontinue  use  of  the  billing  and 
collection  services  offered  by  the  BOCs. 
In  addition,  use  of  ani  interim  traffic 
sensitive  rate  element  will  eliminate  the 
possible  need  for  further  tariff  revisions 
in  ihe  event  AT&T  discontinues  some  or 
a!l  billing  and  collectjo  i  services."* 
During  this  interim  period,  the  Account 
64.T  costs  previously  recovered  through 
the  charges  for  billing  and  collection 
services,  reduced  as  described  above, 
will  be  recovered  from  AT&T.  Limiting 
the  application  of  this  new  charge  to 
AT&T  during  this  interim  period  is 
appropriate  since  AT&T  is  the  only 
interexchange  carrier  that  has  reguiaily 
used  BOC  billing  and  collection  services 
including  billing  inquiry  service.  The 
question  of  permanent  measures  for  Ihe 
recovery  of  interstate  Account  645  cnsts, 
including  the  issue  of  which 
intcrexchange  carriers  should  pay  these 
cysts,  will  be  considered  in  conjunction 


!  tin 


•in 


'  U.j  do  not  e.\per!  thai 
iii'upt  permanent  provi.^ioi 
•  .h-:rce  tariff  Tilinss  r.chcJ^ 
.Accordingly,  the  rtiised  c 
aixess  chitrge  'ate  eltmenl  s 
fiiinKs  Me  not  \o  reflcLt  th 
dUocalion  reiulling  from 
]y,  ncedurrs  .idup'ed  herei 

"While  we  bfilieve  that 
sensitive  r;jlc  element  is 
requests  for  waivtr  to  alio 
ininrstate  cost  allocation  ll 
eli'.n:i?:its.  In  this  regH-d.  w 
filod  tjpfi  revisior.i  des",: 
previoiisly  rei'ovc-rd  throu; 
and  collection  service  thro^^h 
colliN.tion  rate  element 
Company  Transn.itta!  No. 
effective  May  25, 1985. 


Ih»-  Com-iii.ssion  will 
prior  to  the  an.css 
p.d  for  lull  2. 1985. 
I  larges  foi  Ihe  other 
contained  in  those 
•educi?d  inipi  state  cost 
inienm  separations 
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use  of  this  intei  tm  traffic 
irable.  we  will  consider 
recovery  of  the  reduced 

rot:;h  ilherriite 

;  note  that  NYNEX  has 
led  to  recover  revenue 
the  charges  for  billing 
another  liilliiw  and 
York  Telephone 

i84.  filed  Apiil  10, 1983. 


with  pe.fmanent  measures  for  the 
allocation  of  Account  645. 

14.  Reflecting  the  total  reduction  in  the 
interstate  revenue  requirement  due  to 
the  phase-down  in  the  interstate 
allocation  for  Account  645  in  this  new 
rate  element  to  be  paid  by  AT&T  means 
that  other  interexchange  carriers  that 
pay  other  access  charge  rate  elements 
affected  by  this  change  in  separations 
will  not  benefit  from  the  phase-down 
during  this  interim  period.  This 
approach  is  appropriate  on  an  interim 
basis  in  light  of  the  fact  that  we  are 
requiring  AT&T  to  bear  most  of  the 
burden  of  maintaining  the  higher 
interstate  allocation  of  Account  645. 
even  when  AT&T,  like  the  other 
interexchange  carriers,  performs  its  own 
billing  inquiry  service. 

15.  The  measures  for  the  recovery  of 
Account  645  costs  provided  for  in  this 
Order  certainly  represent  a  "rough 
justice"  solution.  However,  we  believe 
that  they  are  justified  for  a  limited 
interim  period,  pending  adoption  of 
permanent  rule  changes,  by  the  reduced 
administrative  burdens  involved,  and 
come  within  our  authority  to  provide  for 
interim  procedures  which  may  not 
reflect  the  degree  of  precision  which 
would  be  desirable  in  permanent 
measures.  See  Mobil  Alaska  Pipeline 
Company  v.  United  States,  436  U.S.  631 
(1978).  If  further  comments  or  data  filed 
in  this  proceeding  lead  us  to  conclude 
that  these  interim  measures  for  the 
recovery  of  Account  645  costs  are 
inappropriate,  we  will  provide  for  any 
necessary  adjustments  when  we  adopt 
permanent  revenue  recovery  measures. 
See  Bell  Telephone  Company  of 
Pennsylvania  v.  FCC.  Case  No.  84-1259 
(D.C..  Cir.  May  14, 1985). 

in.  Ordering  Clauses 

16.  Accordingly,  it  is  ordered,  that  the 
revisions  to  Part  67  of  the  Commission's 
rules  set  out  in  Attachment  A,  are 
adopted. 

17.  It  is  further  ordered,  that  Part  69  of 
the  Commission's  rules  is  waived  to  the 
extent  necessary  to  allow  recovery  of 
the  interstate  allocation  of  the  Account 
645  costs  as  set  out  above. 

18.  It  is  further  ordered,  that  the  Bell 
Operating  CoTipanies  for  which  the 
phase-down  begins  on  June  1, 1935  are 
to  file  tariff  revisions  consistent  with 
this  Order  15  days  after  its  release  to  be 
effective  on  15  days'  public  notice.  For 
this  purpose,  §§  61. .58  and  61.59  of  the 
Commission's  rules,  47  CFR  §§  61.58  and 
61.59,  are  waived. 

19.  It  is  further  ordered,  that  the 
remaining  affected  Bell  Operating 
Companies  are  to  file  tariff  revisions 


consistent  with  this  Order  on  not  less 
than  45  days'  public  notice. 

20.  It  is  further  ordered,  that  the 
Secretary  is  to  publish  this  Interim 
Order  in  the  Federal  Register.'* 

Federal  Communications  Commission. 
William  |.  Tricarico, 

Sccrelary. 

PART  67— [AMENDED] 
Appendix 

Part  67  of  Title  47,  Chapter  1,  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Aulhorily:  Sees.  1.  4(i)  and  (j),  201-205.  221, 
403.  and  410  of  the  Communications  Act.  as 
amended.  47  U.S.C.  151. 154(i),  and  (j).  201- 
205,  221.  403.  and  410. 

2.  In  §  67.365,  paragraph  (a)(l)(il  is 
revised  to  read  as  follows: 

§  67.365    Local  commercial  operations- 
account  645. 

(a)  •  •  • 

(1)  "  *  * 

(i)  In  the  case  of  study  areas  for  which 
the  American  Telephone  and  Telegraph 
Co.  (.AT&T)  subscribes  to  the  billing 
inquiry  service  offered  by  the  local 
exchange  company,  message  toll 
expense  is  apportioned  between  state 
toll  and  interstate  toll  operations  on  the 
basis  of  the  relative  number  of  business 
office  contacts  relating  to  state  toll  and 
interstate  toll  messages.  In  the  case  of 
study  areas  for  which  AT&T  begins  to 
handle  its  own  billing  inquiries,  the 
relative  number  of  business  office 
contacts  relating  to  state  toll  and 
interstate  toil  messages  is  to  be  frozen 
at  the  average  level  for  the  twelve 
months  preceding  the  date  on  which 
AT&T  began  to  perform  its  own  billing 
inquiry  service.  In  the  case  of  study 
areas  for  which  AT&T  begins  to  handle 
its  own  billing  inquiries  before  May  31. 
1985,  the  frozen  factor  described  above 
will  remain  in  effect  through  this  date. 
For  those  study  areas,  beginning  June  1, 
198.'),  Ihe  frozen  factor  is  to  be  reduced 
by  l/24th  each  month  for  twelve 
consecutive  months  or  until  adoption  of 
permanent  allocation  procedures  for 
Account  645,  whichever  comes  first.  In 
the  case  of  study  areas  for  which  AT&T 
begins  to  handle  its  own  billing  inquiries 


'"These  actions  are  taken  pursuant  to seclior^  1, 
4(i)  and  (j).  201  Ihroiioh  205,  221.  403.  and  410  of  the 
Communications  Act.  .is  amended.  47  U.S.C.  151, 
154(i).  and  (j).  201  through  205.  221.  40.3  and  410.  This 
Irlirim  OrJci  is  lo  be  effective  upon  release  of  the 
fulLtexl  by  the  Commission.  We  find  that  there  is 
good  cause  to  make  the  Orcfer effective  at  that  time 
to  allow  the  BDCs  to  go  forward  with  the  neccisary 
tariff  filings  expeditiously. 
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after  May  31. 1985,  the  relative  number 
of  business  office  contacts  relating  to 
state  toll  and  interstate  toll  messages  is 
to  be  frozen  at  the  level  described 
above.  Beginning  on  the  date  on  which 
AT&T  begins  to  perform  its  own  billing 
inquiry  service/or  that  study  area,  the 
frozen  factor  will  be  reduced  by  l/24th 
each  month  for  twelve  consecuti\e 
months  or  until  adoption  of  permanent 
allocation  procedures  for  Account  645, 
whichever  comes  first. 

•  •  •  *  • 

|FR  Doc.  85-15231  Filed  6-24-85:  8  45  am) 
KLUNO  CODE  6712-01-M 


47  CFR  Part  73 

I  MM  Docket  No.  84-295;  RM-45971 

FM  Broadcast  Stations  in  Salamanca, 
NY,  and  Bradford,  PA 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  Exchange  of  unoccupied  FM 
channels  between  Snlamanca,  \ew 
York,  and  Bradford,  Pennsylvania,  in 
response  to  a  petition  filed  by  Altair 
Communications.  Inc.  Action  taken 
herein  assigns  Channel  252.A  to 
Salamanca,  New  York,  and  Channel 
261A  to  Bradford,  Pennsylvania. 
EFFECTIVE  DATE:  July  26,  1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC.  20554. 
FOR  FURTHER  INFORMATION  CONTACT. 
D.D.  Ueston,  Mass  .Media  Bureau,  (202) 
634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Ratiio  broadcasting. 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees  4.  303.  48  stat..  as 
amended,  1066,  1082;  47  U.S.C.  154.  303. 

Report  and  Order  (Proceeding 
Terminated) 

Amendment  of  i  73.202(b),  taJ)Ie  of 
allotments  FM  broadcast  stations. 
(Salamanca.  New  York,  and  Bradford. 
Pennsylvania)  (M.M  Docket  No.  M-29.5.  RM- 
4597). 

Adopted:  lune  7, 1985. 

Released:  June  19. 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  Before  the  Commission  for 
consideration  is  the  Sotice  of  Proposed 
Rule  Making.  49  FR  14543.  published 
April  12, 1984,  proposing  an  exchange  of 
channels  between  Salamanca,  New 
York  (Channel  261A),  and  Bradford. 
Pennsylvania  (Channel  252A).  The 


Notice  was  adopted  in  response  to  a 
petition  filed  by  Altair  Communications, 
Inc.  ("petitioner")  seeking  to  alleviate 
transmitter  siting  problems  un  Channel 
261A  at  Salamanca,  New  York, 
Petitioner  has  filed  comments 
reaffirming  its  intention  to  apply  for 
Channel  252A,  if  assigned  to  Salamanca, 
New  York. 

2.  Both  channel  substitutions  can  be 
made  in  compliance  with  the  minimum 
distance  separation  requirements  with  a 
site  restriction  at  Salamanca.  .New  York, 
4.9  miles  southeast  of  that  community. 
Canadian  concurrence  for  the  channel 
substitutions  has  been  received. 

3.  Although  Channel  252A  at  Bradford. 
Pennsylvania  is  currently  unoccupied, 
there  are  three  applicants  fur  its  use.' 
The  applicants  for  the  Bradford  channel 
have  filed  no  objections  to  the  proposed 
substitution.  Since  the  channel 
substitutions  do  not  constitute  major 
amendments  the  applicant's  "cut-off' 
status  will  be  protected  and  they  will  be 
permitted  to  amend  their  applications  to 
specify  operation  on  Channel  261A 
instead  of  Channel  252A  without  the 
opportunity  for  others  to  apply.  See 
Bountiful.  Utah,  et  al.,  48  R.R."2d  1322 
(1982);  and  Miami.  Florida.  45  FR  2811, 
published  January  15. 1980. 

4.  In  view  of  the  foregoing  and  the  fact 
that  the  channel  substitutions  would 
provide  Salamanca  with  an  increased 
opportunity  for  a  FM  service,  we  believe 
tlie  public  interest  would  be  ser\  ed  by 
the  assignment  of  Channel  252A  to 
Salamanca,  New  York  and  the 
assignment  of  Channel  261 A  tu 
Bradford,  Pennsylvania. 

5.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i). 
5(c)(1),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §§  0.61,  0.204  and  0.283  of 
the  Commissions  Rules,  it  is  ordered. 
That  effective  July  26, 1985,  the  FM 
Table  of  Allotments,  §  73.202(b)  of  the 
Commission's  Rules,  is  amended  for  the 
following  communities: 


cny 


Salamanca,  ^4ew  York 
Biadtord.  Pentnytvania 


Channel 
No 


252A 

261A 


6.  It  is  further  ordered,  that  the 
Secretary  shall  send  a  copy  of  this 
Report  and  Order  to  each  of  the 
applicants  listed  below: 


'  The  appliCHnts  are:  Mountdin  Media.  Inc.  (BPH- 
83022CAG).  Donald  I.  Fredecn  (BPH-8.10r07AE)  and 
Bradcom.  Inc.  (BPH-830714BB|  In  an  Initial 
Decision  Oondid  |  Fredeen's  application  was 
granted  Fjtceptions  to  the  Initial  Decixiun  are  now 
pending. 


Mountain  Media.  Inc.,  c/o  l,auren  A. 

Colby,  Esq.,  532  Pearl  Street, 

Frederick,  Maryland  21701 
Bradcom,  Inc.,  c/o  Frederick  A.  Polner, 

Esq.,  Rothman,  Gorden,  Foreman  & 

Groudine.  300  Grant  Building. 

Pittsburgh.  Pennsylvania  15219 
Donald  J.  Fredeen,  c/o  James  A. 

Koemer,  Esq..  Baraff.  Koerner, 

Olcnder  &  Hochberg,  2033  M  Street. 

NW.,  Suite  203,  Washin^lon,  D.C. 

20036. 

7.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

8.  For  further  information  concerning 
this  proceeding,  contact  D.  David 
Weston.  Mass  Media  Bureau.  (201)  634- 
6530. 

Federal  Communications  Commission. 
Charles  Schott. 

Chii.'f.  Policy  and  Riiirs  Division.  Mass  Media 

Bureau. 

|FR  Doc.  85-15227  Filed  6-24-85:  8.45  nm\ 
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47  CFR  Part  74 

Oversight  of  the  Radio  and  TV 
Broadcast  Rules 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  action  deletes  §  74.731(j) 
of  the  Commission's  Rules,  which 
contains  language  identical  to  a  rule 
eliminated  previously  which  allowed  the 
tendering  of  television  translator 
applications  that  propose  1000  watt  UHF 
operation  on  a  channel  for  which  a  full 
service  television  station  is  authorized 
but  not  operating. 

This  action  eliminates  an 
inconsistency  and  corrects  an  obvious 
inadvertence  in  the  Commission's  Rules. 

EFFECTIVE  DATE:  June  25. 1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  L.  Haines,  Mass  Media  Bureau, 
(202)  632-3894. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  74 

Television  broadcasting. 

Order 

In  the  matter  of  oversight  of  the  Radio  and 
TV  Broadcast  rules. 
Adopted:  June  17. 1985. 
Released:  June  20, 1985. 
By  the  Chief,  Mass  Media  Bureau. 

1.  In  this  Order,  the  Commission 
focuses  its  attention  on  its  oversight  of 
its  TV  broadcast  rules.  A  modification  is 


made  herei 
inconsisten 
governing  t 
television  t 
described  I 
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made  herein  to  correct  a  minor 
inconsistency  in  the  regulations 
governing  the  low  power  television  and 
television  translator  service,  as 
doscribed  below. 

2.  Prior  to  the  establishment  of  the  low 
power  television  service,  the  television 
translator  rules  limited  UHF  television 
translator  stations  to  a  maximum 
operating  power  of  100  watts.  The  only 
exception  to  this  rule  was  set  forth  in 

§  74.703(a)  of  the  Commissions  Rules, 
which  provided  that  applications  for 
1000  watt  television  translator  stations 
would  be  permitted  and  given  priority  if 
they  proposed  to  operate  on  a  channel 
and  community  listed  in  §  73.606  of  the 
Rules,  the  Television  Table  of 
Assignments.  This  exception  was 
intended  to  encourage  the  use  of  unused 
or  "idle  UHF"  channels  in  the  Table, 
because  objectionable  interference  to 
full  service  television  stations  would  be 
unlikely  to  occur  on  an  already  assigned 
channel.  Television  Translator  Stations 
on  Channels  14  Through  69.  23  RR  2d 
1504,  1507  (1971). 

3.  In  the  Low  Power  Television  Report 
and  Order.  51  RR  2d  476  (1982),  the  rules 
were  amended  to  permit  low  power 
television  and  television  translator 
applicants  to  specify  a  maximum 
operating  power  of  1000  watts  UHF 
whether  or  not  the  applicant  intended  to 
operate  on  an  assigned  channel.  The 
Commission  determined  that  by 
permitting  1000  watt  operation  on  any 
UHF  channel  and  thus  ensuring 
maximum  flexibility  in  channel  selection 
for  all  applicants,  the  most  efficient  use  ^ 
of  the  entire  UHF  band  could  be  made. 
51  RR  2d  at  490-91.  As  a  result,  the 
provision  of  §  74.703(a)  of  the  Rules 
allowing  1,000  watt  operation  only  on  an 
assigned  channel  was  eliminated  as 
meaningless. 

4.  In  the  1984  low  power  television 
rulemaking,  language  in  §  73.3516(c)  of 
She  Rulos  which  allowed  the  tendering 
of  televison  translator  applications  that 
proposed  1000  watt  UHF  operation  on 
an  assigned  channel  for  which  a  full 
service  television  station  was 
authorized  but  not  operating  was 
deleted.  Low  Power  Television  Service 
(Filing  Windows).  57  RR  2d  234.  243 
(1984).  The  Commission  stated  that  this 
rule  section  was  inadvertently  not 
amended  in  the  1982  rulemaking  to 
remove  this  language.  Deletion  of  the 
language  referring  to  the  preference 
cured  an  inconsistency  in  the  Rules 
since  the  preference  for  1000  watt 
television  translators  on  assigned 
channels  had  been  eliminated 
previously. 


5.  Language  virtually  identical  to  that 
eliminated  from  §  73.3516(c)  relating  to 
the  tendering  of  1000  watt  UHF 
television  translator  applications  also 
appears  in  §  74  731(j)  of  the  Rules  and 
was.  through  obvious  inadvertence,  not 
deleted  in  the  1984  rulemaking.  Because 
the  Commission  has  decided  that 
elimination  of  this  exception  is  in  the 
public  interest,  deletion  of  this 
inconsistent  rule  subsection  is  necessary 
as  well. 

6.  This  amendment  is  implemented  by 
authority  delegated  by  the  Commission 
to  the  Chief.  Mass  Media  Bureau. 
Inasmuch  as  this  amendment  imposes 
no  additional  burdens  on  licensees, 
applicants  or  the  public  and  raises  no 
issue  upon  which  comments  would 
serve  any  useful  purpose,  prior  notice  of 
rulemaking,  effective  date  provisions 
and  public  procedure  thereon  are 
unnecessary  pursuant  to  the 
Administrative  Procedure  and  Judicial 
Review  Act  provisions  of  5  U.S.C. 
553(b)(3)(B). 

7.  Since  a  general  notice  of  proposed 
rulemaking  is  not  required,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

8.  Therefore,  it  is  ordered,  that 
pursuant  to  sections  4(i),  5(c)(1)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  and  §§  0.61  and  0.83 
of  the  Commission's  Rules,  Part  74  of  the 
FCC  Rules  and  Regulations  is  amended 
as  set  forth  in  the  attached  appendix, 
effective  upon  publication  in  the  Federal 
Register. 

9.  For  further  information  on  this 
Order,  contact  Terry  L.  Haines.  Mass 
Media  Bureau,  on  (202)  632-3894. 
Federal  Communications  Commission. 
lames  C.  McKinney, 

Chief.  Mass  Media  Bureau. 

Appendix 

PART  74-[  AMENDED] 

Part  74  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  74 
continues  to  read: 

Authority:  Sec.  4(i).  5(c)ll)  and  303ir). 
Communications  Act  9!  1934.  as  amended.  47 
use.  154.  303. 
§  74.731    (Amended] 

2.  CFR  74.731,  "Purpose  and 
Permissible  Service",  is  amended  by 
removing  paragraph  (j)  in  its  entirety. 
[FR  Doc.  85-15228  Filed  6-24-85:  8:45  am] 
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47  CFR  Part  97 

I  PR  Docket  No.  85-23,  FCC  8S-314I 

Amendment  of  the  Rules  To 
Implement  the  Final  Acts  of  the  World 
Administrative  Radio  Conference. 
Geneva,  1979. 

AGENCV:  Federal  Communications 
Commission. 

ACTION:  Order  granting  interim 
operating  authority. 

SUMMARY:  This  document  grants  a 
Motion  for  Interim  Operating  Authority 
filed  by  the  American  Radio  Relay 
League.  Inc.,  to  permit  operation  in  the 
band  1269.05-1269.85  MHz  in  the 
Amateur  Satellite  Service  pending  final 
action  in  this  proceeding.  This  action  is 
taken  to  allow  FCC-licensed  amateurs  to 
use  Mode  "L"  when  contacting  the 
Oscar  10  amateur  satellite. 
DATE:  This  interim  operating  authority  is 
currently  in  effect  and  extends  until 
final  action  is  takennn  this  proceeding 
on  the  proposed  allocation  of  the  1260- 
1270  MHz  frequency  band  to  the 
Amateur  Radio  Service. 
ADDRESS:  Federal  Communications 
Commission  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACr. 

John  J.  Borkowski,  Private  Radio  Bureau, 
Washington,  D.C.  20554.  (202)  632-^964. 

SUPPLEMENTARY  INFORMATION: 
Order 

In  the  matter  of  amendment  of  part  97  of 
the  Commission  s  rules  to  implement  the  final 
acts  of  the  World  Administrative  Radio 
Conference.  Geneva.  1979. 

Adopted:  June  12, 1985. 
Released:  June  18. 1985. 
By  the  Commission; 

1.  In  the  Notice  of  Proposed  Rule 
Making  in  this  proceeding.  50  FR  5797. 
February  12. 1985.  we  proposed  to 
amend  the  rules  in  the  Amateur  Radio 
Service  (47  CFR  Part  97)  to  implement 
many  of  the  decisions  we  made  in  the 
Second  Report  and  Order  in  General 
Docket  No.  80-739.  49  FR  2357.  January 
19. 1984.  pursuant  to  the  Final  Acts  of 
the  1979  World  Administrative  Radio 
Conference.  The  actions  we  proposed  to 
take  included  addition  of  the  1260-1270 
MHz  frequency  band  to  the  Amateur 
Satellite  Service  pursuant  to  footnote 
664  to  the  Table  of  Allocations  in  47  CFR 
2.106. 
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2.  The  American  Radio  Relay  League. 
Inc..  (ARRI.)  has  filed  a  Motion  for 
Interim  Optrating  Authority  to  permit 
amateur  satellite  operation  un  the 
1269.05-1269.83  MHz  band  segment  on  a 
non-inferfert'iice  basis  durmg  the 
pendency  of  this  proceeding.  The  .ARRL 
stated  that  FCC-liccnsed  amateurs  are 
currently  at  a  disadvantage 
internation..!ly  because  without  access 
to  this  spertr.im  they  cannot  u^e  Mode 
•i;  operation  (a  1269.05-1 2b9.85  .MHz 
uplink  and  a  436  95-136.1.T  MHz 
downlink  pass!  and)  on  the  Oscar  10 
amateur  sat»'I!it<?.  Mode  L  is  activated  on 
certain  day.s  of  the  week  by  the 
AMSAT-L)L  operator  in  the  Feder.il 
Republic  of  Go'many.  At  those  times. 
FCC-liccnsed  a.muteur  operators  are 
currently  denied  the  use  of  Oscar  10.  See 
Comments  of  tht  ARRL  at  7. 

3.  For  the  reasons  stated  above  we 
conclude  that  it  is  in  the  public  interest 
to  permit  interim  use  of  .Mode  "I." 
operation  by  FCC-licensed  amateur 
operators.  We  have  coordinated  this 
matter  with  the  interdepartmental  Radio 
Advisory  Com.Tiittee  (IRAC).  We  have 
been  informed  that  members  of  1R.\C 
have  no  objection  to  such  interim 
operation. 

4.  Accord!.n;i!y.  it  is  ordered,  pursuant 
to  sections  4|i)  and  303(r)  of  the 
Communiotions  Act.  as  amended  (47 
U.S.C.  154(1)  and  3C)3ir))  that  during  the 
pendency  of  this  proceeding  amateur 
operators  may  iise  the  frequency  band 
1269.05-1269.85  MHz  in  the  Amateur 
Satellite  Ser\  ire  on  a  secondary  non- 
interference basis.  This  interi.m 
authority  shall  remain  in  effect  until 
final  action  is  taken  in  this  proceeding 
on  the  proposal  to  implement  allocation 
of  the  1260-1270  .MHz  frequency  band  to 
the  Amateur  Satellite  Service. 

5.  It  is  further  ordered,  that  the  Motion 
for  Interim  Operating  Authority  filed  by 
the  Americifn  Radio  Relay  League. 
Incorporated,  in  this  proceeding  on 
February  6. 1965.  is  granted. 

6.  It  is  further  ordered,  that  this 
interim  operating  authority  is  effective 
on  the  date  of  release  of  this  Order. 

7.  For  further  information  about  this 
proceeding  contact  )ohn  J.  Borkowski. 
Private  Radio  Bureau.  Washington.  D.C. 
20554,  (202)  632-4964. 

Federal  Commupicalions  Commission. 
William  |.  Tricarico, 

Secretory 

jFR  Doc.  85-15230  Fiied  6-24-a5;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  371 

I  Docket  No.  40673-4073) 

Fraser  River  Sockeye  and  Pink  Salmon 

Regulations 

AGENCv:  .\,itional  Marine  Fisheries 

Service  (WIFS).  NOAA.  Commerce. 

ACTION:  Final  rule. 


SUMMARY:  NOAA  issues  this  notice  of 
final  rule  to  reprint  in  the  Federal 
Register  the  International  Pacific 
Salmon  Fisheries  Commission's  19H5 
regulations,  which  implement  the 
Convention  for  Protection.  Prcser\ation. 
and  Kxtension  of  the  Sockeye  Salmon 
and  Pink  Salmon  Fisheries  of  the  Fraser 
River  System  between  the  United  States 
and  Canada  (Convention)  and  arc  in 
accord  w  ith  the  Pacific  Salmon  Treaty 
of  1985  (the  Treaty)  between  the  United 
St. lies  and  Canada,  which,  at  the 
termination  of  the  Convention  on 
December  31,  1985.  will  provide 
management  authority  for  these 
fisheries.  This  notice  and  reprinting 
dis(  harges  a  foreign  affairs  obligation  of 
the  United  States.  These  regulations  are 
necessary  to  achieve  the  objectives  of 
the  Convention  and  the  Treaty  in  1985. 
The  intended  effect  of  the  regulations  is 
to  ensure  adequate  escapement  of  each 
spawning  unit  and  catches  by  the 
United  States  of  sockeye  and  pink 
salmon  in  numbers  stipulated  in  the 
Treaty.  These  rules  do  not  apply  to 
United  Stales  Indians  exercising  treaty- 
secured  fishing  rights  at  the  tribes'  usual 
and  accustomed  fishing  places,  when 
they  are  fishing  in  accord  with 
regulations. promulgated  by  the 
Department  of  the  Interior. 
EFFECTIVE  DATE:  lune  20.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rolland  A.  Schmilten,  Regional  Director. 
7600  Sand  Point  Way  NE.  BIN  C15700, 
Seattle.  WA  98115,  telephone:  206-52&- 
6150. 

SUPPLEMENTARY  INFORMATION:  On  May 
10.  1985.  the  International  Pacific 
Salmon  Fisheries  Commission  (the 
Commission)  forwarded  proposed 
regulations  for  the  1985  commercial 
fishing  season  for  sockeye  and  pink 
salmon  in  Convention  Waters  to  the 
Government  of  the  United  States  for 
approval,  as  required  by  Article  VI  of 
the  Convention  between  the  United 
States  and  Canada.  The  United  Slates 
has  provisionally  approved  those 
regulations,  except  as  they  apply  to 
United  States  Indians  exercising  treaty- 
secured  fishing  rights  at  the  tribes'  usual 
and  accustomed  fishing  places. 


including  a  limited  Indian  Fishery  on  the 
early  Stuart  run.  Regulations  for  treaty 
Indian  fishing  are  published  by  the 
Department  of  the  Interior  at  25  CFR 
Part  249. 

Regulations  for  1985  are  similar  to 
regulations  adopted  by  the  Commission 
in  1984  to  implement  the  Convention  (49 
FR  25877.  June  25,  1984).  The  1985 
regulations  adopt  the  1984  schedules  of 
fishing  by  gill  nets,  purse  seines,  and 
reef  nets  to  1985  calendar  dates. 

The  1985  regulations  for  sockeye 
salmon  fishing  provide  for  a  7-wcek 
season  with  one  day  of  fishing  per  week 
for  the  non-Indian  fishery  during  the 
time  sockeye  salmon  are  the  major 
target  species  in  Convention  Waters  and 
two  days  per  week  during  the  time  pink 
salmon  are  the  target  species.  This  pre- 
season schedule  may  be  adjusted  during 
the  season  by  the  Commission  to  meet 
the  following  paramount  objectives  of 
the  Convention  and  the  Treaty  with 
Canada:  (1)  Conservation,  i.e.,  properly- 
timed  escapement  through  the  U.S. 
fisheries  of  adequate  numbers  of  the 
various  races  of  salmon  for  scheduled 
fisheries  in  Canada  and  for  spawning 
purposes,  and  (2)  attainment  of  the  total 
U.S.  catch  cf  1.73  million  sockeye 
salmon  and  3  6  million  pink  salmon,  as 
provided  for  in  the  Treaty.  Such  changes 
in  the  fishing  schedule  often  occur  as  the 
season  progresses  because  preseason 
estimates  of  run  size,  catches,  racial 
compositions  of  the  salmon  runs, 
migration  routes  (sockeye  salmon  may 
reach  the  mouth  of  the  Fraser  River  by 
passing  through  the  Straits  of  juan  de 
Fuca  or  throiigh  Johnstone  Straits  at  the 
north  end  of  Vancouver  Island),  and 
timing  of  the  runs  may  vary 
substantially  from  actual  events  during 
the  season. 

These  regulations  for  United  States 
non-treaty  Indian  fisheries  for  sockeye 
and  pink  salmon  will  be  effective  in 
High  Seas  Convention  Waters  as  well  as 
in  Convention  Waters  east  of  the  Bonilla 
Point-Tatoosh  Island  line.  These 
regulations  are  necessary  to  achieve  the 
objectives  of  the  Convention  and  the 
Treaty,  and  provide  for  a  rational 
fishery  by  U.S.  fishermen. 

50  CFR  Part  371  gives  notice  of  the 
content  of  regulations  adopted  by  an 
international  commission  that  are  in 
force  for  the  United  States  and  its 
citizens  under  the  agreements  in  the 
Convention  and  the  Treaty.  Reprinting 
the  Commission's  regulations  in  the 
Federal  Register  helps  fulfill  the  United 
States'  Convention  and  Treaty 
obligations  to  make  the  Commission's 
regulations  effective  and.  as  such, 
involves  a  foreign  affairs  function  not 
subject  to  the  requirements  of  the 


PART  371- 
AND  PINK  : 


Federal  Register  /  Vol.  50.  No.  122  /  Tuesday.  June  25,  1985  /  Rules  and  Regulations  26211 


.'Kdministrative  Procedure  Act  (5  U.S.C. 
5.=)3).  E.0. 12291.  or  the  Regulatory 
Flexibility  Act. 

List  of  Subj«ct8  in  50  CFR  Part  371 

Fish.  Fishing.  Fisheries,  International 
organizations.  Reporting  and 
recordkeeping  requirements. 

Dated:  )une  19.  1965. 
Carmen  |.  Blondin, 

Dcpaly  Assistant  Administrator  for  Fisheries 
Resource  Managemeut.  National  Marine 
Fisheries  Service. 


PART  371— FRASER  RIVER  SOCKEYE 
AND  PINK  SALMON  REGULATIONS 

50  CFR  Part  371  is  amended  as 
follows: 

1.  The  aulhority  citation  for  Part  371  is 
revised  to  read  as  follows: 

Aulhority:  16  U.S.C.  776^7-6f  and  16  U.S.C. 
JP.<l-3t-44. 

2.  Section  371.9  and  Appendix  A  are 
revised  to  read  as  follows: 

§  371.9    Commission  regulations. 

Appendix  A  sets  forth  regulations  of 
the  Commission  for  the  1985  fishing 
s3;Hson.  These  regulations,  as  may  be 
modified  from  time  to  time  by 
emergency  orders  of  the  Commission 
un(i  disseminated  under  §  371.6  of  this 
part,  are  the  "Regulqlions  of  the 
Commission",  violation  of  which  is 
uiildwful  under  the  Act. 

1 
Appendix  A— International  Pacific 
Salmon  Fisheries  Commission 
Regulations  | 

1.  (!)  No  person  shall  rotain  pinls  salmon 
.lMi<pn  hy  commercial  trolling  gear  in  those 
wa'prs  westerly  of  a  straight  line  drawn  from 
Trttoush  I.sland  Lighthouse  in  the  State  of 
VVushingion  to  Bonilla  Point  in  the  Province 
of  Hritish  Columbia  from  the  15th  day  of  June. 
1985.  to  the  14th  day  of  July.  1985.  both  dates 
inclusive. 

[J]  Regulatory  control  of  the  waters 
described  in  subsection  (1)  of  this  section 
.shall  be  rniinquished  effective  12:01  a.m. 
Septembtr  15. 1985. 

2.  (1)  No  person  shall  fish  for  sockeye  or 
pip''  s.ilnion  with  nets  in  Puget  Sound  Salmon 
Miina^rinent  and  Catch  Reporting  Areas  4B. 
5.  0  and  BC  from  the  23rd  day  of  June.  1985,  to 
thi!  20th  d.iy  of  July.  1985:  from  the  11  th  day 
of  August.  1983.  to  the  17th  day  of  August. 
1985:  and  from  the  25th  day  of  August,  1985. 
to  the  14th  day  of  September,  198.5;  all  dates 
inclusive. 

(2)  No  person  shall  fish  for  sorkeye  or  pink 


sal'non  with  purse  seines  in  the  waters 
desi:nbed  in  subsection  (1)  of  this  section: 

(a)  From  the  2l8t  day  of  July.  1985.  to  the 
Itllh  day  of  August,  1985,  both  dales 
inclusive,  except  from  five  o'clock  in  the 
forenoon  to  half  past  nine  o'clock  in  the 
afternoon  of  Tuesday  of  each  week:  and 

(b)  From  the  18th  day  of  August.  1985.  to 
the  24th  day  of  August.  1985,  both  dates 
inclusive,  except  from  five  o'clock  in  the 
forenoon  to  nine  o'clock  in  the  afternoon  of 
Tuesday  and  Wednedsay. 

(3)  No  person  shall  fish  for  sockeye  or  pink 
salmon  with  gill  nets  in  the  waters  described 
in  subsection  (1)  of  this  section. 

(a)  From  the  21st  day  of  July.  1985.  to  the 
27th  day  of  July,  1985,  and  from  the  4th  day  of 
August,  1985.  to  the  10th  day  of  August,  1985. 
all  dates  inclusive,  except  from  seven  o  clock 
in  the  afternoon  of  Tuesday  to  half  past  nine 
o'clock  in  the  forenoon  of  Wednesday  of  each 
week;  and 

(b)  From  the  28th  day  of  )uly,  1985.  to  the 
3rd  day  of  August,  1985,  both  dates  inclusive, 
except  from  seven  o'clock  in  the  afternoon  of 
Monday  to  half  past  nine  o'ciock  in  the 
forenoon  of  Tuesday:  and 

(c)  From  the  18th  day  of  August,  1985.  to 
the  24th  day  of  August.  1986.  both  dates 
inc  lusivc,  except  from  six  o'clock  in  the 
afternoon  of  Tuesday  to  nine  o'clock  in  the 
foienoon  of  Wednesday  and  from  six  o'clock 
in  the  afternoon  of  Wednesday  to  nine 
o'clock  in  the  forenoon  of  Thursday. 

3.  No  person  shall  fish  for  sockeye  or  pink 
salmon  with  nets  in  Puget  Sound  Salmon 
.Vlaniigement  and  Catch  Reporting  Area  6A 
from  the  23rd  day  of  |une,  1985,  to  the  14th 
day  of  September.  1985,  both  dates  inclusive. 

4.  (1)  No  person  shall  fish  commercially  for 
sot-kf-ye  or  pink  salmon  in  Puget  Sound 
Salmon  Management  and  Catch  Reporting 
Areas  7  and  7A  from  the  23rd  day  of  June. 
1985.  to  the  20th  day  of  July.  1985;  from  the 
nth  d.-:y  of  August,  1985.  to  the  17th  day  of 
August,  1985:  and  from  the  15th  day  of 
Seplembei,  1985.  to  the  21st  day  of 
September,  1985:  ail  dates  inclusive. 

(2)  No  person  shall  fish  for  sockeye  or  pink 
salmon  with  purse  seines  in  the  waters 
described  in  subsection  (1)  of  this  section: 

(a)  From  the  21st  day  of  July,  1985,  to  the 
10th  day  of  Aupust,  1985,  both  dates 
inclusive,  except  from  five  o'clock  in  the 
forenoon  to  half  past  nine  o'clock  in  the 
afternooii  of  Tuesday  of  each  week:  and 

(b)  From  the  18th  day  of  August,  1985.  to 
the  14lh  day  of  September.  1985,  both  dates 
inclusive,  except  from  five  o'ciock  in  the 
forenoon  to  nine  o'clock  in  the  afternoim  of 
Tuesdny  nr.  J  Wednesday  of  each  week. 

(3J  No  person  shall  fish  for  sockeye  or  pink 
salmon  with  gill  nets  in  the  waters  described 
in  subsection  (1)  of  this  section: 

(a)  From  the  2l8i  day  of  July.  1985,  to  the 
27th  day  of  July.  1995.  and  from  the  4th  day  of 
August,  1985,  to  the  10th  day  of  August.  1985. 
all  dales  inclusive,  except  from  seven  o'clock 


in  the  afternoon  of  Tuesday  to  half  past  nine 
o'clock  in  the  forenoon  of  Wednesday  of  each 
week:  and 

(b)  From  the  28th  day  of  July.  1985.  to  the 
3rd  day  of  August.  1985,  both  dates  inclusive, 
except  from  seven  o'clock  in  the  afternoon  of 
Monday  to  half  past  nine  o'clock  in  the 
forenoon  of  Tuesday;  and 

(c)  From  the  18th  day  of  August.  1985.  to 
the  24th  day  of  August,  1985.  and  from  the  1st 
day  of  September.  1985.  to  the  7th  day  of 
September.  1985.  all  dates  inclusive,  except 
from  six  o'clock  in  the  afternoon  of  Tuesday 
to  nine  o'clock  in  the  forenoon  of  Wednesday 
and  from  six  o'clock  in  the  afternoon  of 
Wednesday  to  nine  o'clock  in  the  forenoon  of 
Thursday  of  each  week;  and 

(d)  From  the  25th  dayiof  August,  1985,  to 
the  31st  day  of  August,  1985,  and  from  the  8th 
day  of 'September.  1985,  to  the  14th  day  of 
September,  1985,  all  dates  inclusive,  except 
from  six  o'clock  in  the  afternoon  of  Monday 
to  nine  o'clock  in  the  forenoon  of  Tuesday 
and  from  six  o  clock  in  the  afternoon  of 
Tuesday  to  nine  o'clock  in  the  forenoon  of 
Wednesday  of  each  week. 

(4)  No  person  shall  fish  for  sockeye  or  pink 
salmon  with  reef  nets  in  the  waters  described 
in  subsection  (1)  in  this  section; 

(a)  From  the  21st  day  of  July.  1985.  to  the 
27th  day  of  July.  1985,  and  from  the  4th  day  of 
August,  1985,  to  the  10th  day  of  August,  1985. 
all  dates  inclusive,  except  from  half  past 
seven  o'clock  in  the  forenoon  to  half  past 
nine  o'clock  in  the  afternoon  of  Monday  of 
each  week;  and 

lb)  From  the  28th  day  of  July,  1985.  to  the 
3f  d  day  of  August,  1985.  both  dates  inclusive, 
except  from  half  past  six  o'clock  in  the 
forenoon  to  eight  o'clock  in  the  afternoon  of 
Monday;  and 

(c)  From  the  18th  day  of  August,  1985.  to 
the  24th  day  of  August,  1985.  and  from  the  Ist 
day  of  September.  1985.  to  the  7th  day  of 
September.  1985.  al!  dates  inclusive,  except 
from  six  o'clock  in  the  forenoon  to  nine 
o'clock  in  the  afternoon  of  Monday  and  from 
five  o'clock  in  the  forenoon  to  nine  o'clock  in 
the  afternoon  of  Tuesday  of  each  week:  and 

(d)  From  the  25th  day  of  August.  1985.  to 
the  3ist  day  of  August.  1985,  and  from  the  8th 
day  of  September,  1985,  to  the  14th  day  of 
September.  1985.  all  dates  inclusive,  except 
from  half  pas!  five  o'clock  in  the  forenoon  to 
six  o'clock  in  the  eftemoon  of  Monday  and 
from  five  o'rlock  in  the  forenoon  to  nine 
o'clock  in  the  afternoon  of  Tuesday  of  each 
week. 

5.  No  person  shall  fish  for  sockeye  or  pink 
salmon  in  Puget  Sound  Salmon  Management 
<ind  Catch  Reporting  Area  7B,  except  for 
those  sockeye  diid  pink  salmon  taken  in  nets 
having  mesh  not  less  than  7  inches  as 
authorized  for  the  taking  of  chinook  salmon 
by  the  Director  of  Fisheries  of  the  State  of 
VVashing'on.  from  the  23rd  day  of  June.  1985. 
to  the  20lh  day  of  July.  1985.  both  dates    • 
inclusive. 
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6.  .No  person  shall  fish  commercidlly  for 
sockeye  or  pink  salmon  in  Puget  Sound 
Salmon  ManaxemenI  and  Catth  Reporting 
Area  7U  from  the  23rd  day  of  |unc.  1985.  lo 
the  20th  day  of  [uly.  1985.  both  dates     "  - 
inclusive. 

7.  (1)  .No  person  shall  fish  commercially  for 
sockeye  or  pink  salmon  in  that  portion  of  the 
waters  described  in  subsection  (1)  of  section 
4  lying  northerly  and  vvestcrK  of  a  str.iight 
line  drawn  from  Iwcrsen's  Dock  on  Point 
Roberts  in  the  State  of  Washington  to 
Ceorgma  Point  Light  at  the  entrance  to  .Active 
Pass  in  the  Province  of  British  Columbia  from 
the  25th  day  of  August.  1985.  to  the  31st  day 
of  August.  1985.  both  dates  inclusive. 

(2)  .No  person  shal  fish  commercially  for 
sockeye  or  pink  salmon  in  that  portion  of  the 
waters  described  in  subsection  (1)  of  section 
4  lying  westerly  of  a  straight  line  drawn  from 
the  low  water  range  marker  m  Boundary  Bay 
on  the  International  Boundary  through  the 
east  tip  of  Point  Roberts  in  the  State  of 
Washington  to  the  East  Point  Light  on 
Saturna  Island  in  the  Province  of  British 
Columbia  from  the  1st  day  of  September. 
1985.  to  the  28th  day  of  Septp.mlier.  1985.  both 
dates  inclusive. 

8.  The  following  Convention  Waters  are 
excluded: 

(1)  Puget  Sound  Salmon  M.inagement  and 
Catch  Reporting  Areas  6B.  61).  TC. 

[2]  Preserves  previously  t stablished  by  the 
Director  of  Fisheries  of  the  Slate  of 
Washington  for  the  protection  of  other 
species  of  food  fish. 

All  times  hereinbefore  mentioned  shall  be 
Pacific  Daylight  5>aving  Time. 

[FT^  Doc  85-15171  Filed  6-20-85.  11;28  am) 
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50  CFR  Parts  611  and  663 

[Docket  No.  40446-40721 

Pacific  Coast  Groundfish  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Final  rule:  technical  amendment 
and  correction. 


summary:  In  this  document  .N'OAA 
amends  the  regulations  implementing 
the  Pacific  Coast  Groundfish  Fishery 
.Management  Plan  which  governs 
groundfish  caught  in  the  fishery 
conservation  zone  (3-200  nautical  miles 
offshore)  off  Washington.  Oregon,  and 
California.  This  amendment  confirms 
the  intent  of  the  plan  to  prohibit  fishing 
for  r.atfish  with  trawl  mesh  smaller  than 
4.5.inches.  This  document  also  corrects 
an  editing  error  in  the  foreign  fishing 
regulations. 

DATES:  This  action  will  be  effective  on 
July  25. 1985.  Comments  will  be 
accepted  until  [uly  15, 1985. 
ADDRESSES:  Send  comments  to  Rutland 
A.  Schmitten.  Director.  Northwest 
Region.  National  Marine  Fisheries 
Service.  "600  Sand  Point  Way  NE.  Bldg. 


1.  Seattle.  WA  98115:  or  E.  C.  Fullerton. 
Director.  Southwest  Region.  National 
Marine  Fisheries  Service.  300  S.  Ferry 
Street.  Termin;il  Island.  CA  90731 
FOR  FURTHER  INFORMATION  CONTACT: 
Rolland  A.  Schmitten.  206-526-6150:  or 
E.  C.  Fullerton.  213-548-2575. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  Pacific 
Coast  Groundfish  Management  Plan 
(FMP).  as  amended.  50  CFR  Parts  611 
and  fj63.  were  published  on  October  5. 
1982  (47  FR  43964).  March  27.  1984  (49 
FR  11640).  and  July  5.  1984  (49  FR  27518). 
The  F'MP  manages  the  harvest  of  flatfish 
with  gear  restrictions,  stating  that  the 
mesh  size  must  be  4.5  inches  or  larger  in 
the  directed  trawl  fishery  for  flatfish. 
Flatfish  stay  close  to  the  sea  floor  and 
generally  are  harvested  with  bottom 
trawls,  trawls  which  drag  the  footrope 
of  the  net  along  the  sea  floor.  Because  of 
their  efficiency,  bottom  trawls  must 
have  mesh  size  of  at  least  4.5  inches  to 
avoid  excessive  harvest  of  juvenile 
flatfish.  To  date,  gear  management  has 
been  effective  and  the  overharvest  of 
juvenile  flatfish  has  not  occurred. 

At  its  April  1984  meeting,  the  Pacific 
F'ishery  Management  Council  (Council) 
heard  testimony  that  some  fishermen 
were  circumventing  this  mesh-size 
provision  by  attaching  tickler  chains  to 
roller  trawls.  Roller  trawls,  usually  used 
to  harvest  rockfish.  have  large  rollers  or 
bobbins  attached  to  the  footrope  so  that 
it  is  raised  above  the  sea  floor  and  is 
less  likely  to  snag  on  the  uneven  bottom 
where  rockfish  are  found.  The  minimum 
mesh  size  for  roller  gear  in  the 
Vancouver.  Columbia,  and  Eureka 
statistical  areas  (in  the  fishery 
conservation  zone  north  of  40°30'  N. 
latitude)  is  3  inches.  By  dragging  a 
tickler  chain  along  the  sea  floor  in  front 
of  the  footrope.  roller  gear  with  3-inch 
mesh  effectively  harvests  juvenile 
flatfish. 

This  activity,  contrary  to  the  intent  of 
the  FMP.  is  not  clearly  prohibited  in  the 
implementing  regulations  at  50  CFR  Part 
663.  In  order  to  make  the  regulations  and 
fishing  practices  consistent  with  the 
intent  of  the  FMP.  the  regulations  are 
revised  to  prohibit  use  of  tickler  chains 
on  roller  trawls  with  mesh  smaller  than 
4.5  inches.  Accordingly,  the  regulation  at 
§  663.26(b)(7)  is  divided  into  two 
subparagraphs  (A)  and  (B).  but  only  (B) 
contains  new  information. 

In  the  foreign  fishing  regulations  at 
§  611.70,  paragraph  (j)(8)(iii)  which  deals 
with  both  foreign  and  joint  venture 
reporting  requirements,  was  mistakenly 
placed  in  subparagraph  (6)  dealing  only 
with  joint  ventures.  Accordingly, 
paragraph  (j)(8)(iii)  is  relocated  at 
(i)(9)(iii)  with  no  change  in  the  text. 


If  written  comments  are  received 
during  the  comment  period,  the  Director. 
Northwest  Region.  NMFS,  will 
reconsider  this  action.  A  subsequent 
notice  will  be  published  in  the  Federal 
Register  if  it  is  necessary  to  modify, 
supersede,  or  rescind  this  action. 

Classincation 

The  Director.  Northwest  Region. 
NMF'S.  has  determined  that  this  rule  is 
necessary  for  the  conservation  and 
management  of  the  Pacific  coast 
groundfish  fishery  and  that  it  is 
consistent  with  the  FMP.  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  and  other  applicable  law. 

The  Council  prepared  an 
environmental  impact  statement  (EIS) 
for  the  FMP:  a  notice  of  availability  was 
published.  There  will  be  no  change  in 
environmental  impact  from  that 
determined  in  the  EIS  as  a  result  of  this 
rule. 

The  Council  also  prepared  a 
regulatory  impact  review  and  regulatory 
flexibility  analysis  as  a  part  of  the  FMP 
which  described  the  estimated  ranges  of 
impacts  from  implementation  of  the  F'MP 
and  its  regulations  and  the  effects  on 
small  businesses.  There  will  be  no 
change  in  impacts  from  those  previously 
determined  as  a  result  of  this  rule. , 

This  is  a  technical  amendment  to  a 
final  rule  and  as  such  not  a  rulemaking 
requiring  review  under  Executive  Order 
12291. 

This  rule  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

Authority:  16  U  S.C.  1801  pt  scq. 

List  of  Subjects 

50  ChR  Part  611 

Fish.  Fisheries.  Foreign  relations. 
Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  663 

Administrative  practice  and 
procedures,  Fish.  Fisheries.  Fishing. 

Dated:  June  19.  1985. 
Carmen  |.  Blondin. 

Di'puty  Assistant  Administrator  for  Fisherins 
Hfsvurcv  Management.  National  Marine 
Fisheries  S€r\-ice. 

For  reasons  set  out  in  the  preamble.  50 
CFR  Parts  661  and  663  are  amended  as 
follows: 

PART  611-( AMENDED! 

1.  The  authority  citation  for  Part  611 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq..  unless 
otherwise  noted. 
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§611.70    I  Amended  I 

2.  In  §  611.70.  paragraph  (il|8)(iii)  is 
roi)csisn;ifed  as  (jlf9)(iii). 

PART  663— (AMENDED] 

3.  The  authority  citation  for  Part  663 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  f^t  seq. 

4.  In  §  663.26.  paragraph  (b)(7)  is 
revised  to  read  as  follows: 

§  663.26    Gear  restrictions. 

•         *         *         «     (    * 

(b)  •  *  *  I 

(7)  Roller  trawl ot  bobbin  Irani.  In  the 
Eureka.  Columbia,  and  Vancouver 
subareas.  if  trawl  mesh  size  less  than  4.5 
inches  is  used — 

(A)  Rollers  or  bobbins  must  be  at  least 
14  inches  in  diameter  and  free  to  rotate, 
with  at  least  two  rollers  or  bobbins 
equally  spaced  on  each  side  of  the 
foolrope  within  10  feet  of  the  center  of 
the  foolrope  of  the  net:  and 

(B)  Continuous  chain,  rope,  or  cable 
(commonly  known  as  a  "tickler  chain") 
which  contacts  the  sea  floor  ahead  of 
the  rollers  may  not  be  used  with  a  roller 
or  bobbin  trawl. 

*  *  *  «  « 

|FR  Doc.  85-15170  Fiidd  6-24-85:  8:45  am] 
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50  CFR  Parts  611,  672  and  675 
{Docket  No.  41046-4171] 

Foreign  Fishing,  Grouiidfish  of  the  Gulf 
of  Alaska,  and  Groundfish  cf  the 
Bering  Sea  and  Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

ACTION:  Notice  of  inseason  adjustments. 

. — — - 

SUMMARY:  NOAA  announces  the 
apportionment  of  amounts  oi  Alaska 
groundfish  to  the  domestic  annual 
harvest  (DAH)  and  total  allowable  level 
of  foreign  fishing  (TALFF)  under 
provisions  of  the  fishery  management 
plan  (FMP)  for  the  Groundfish  Fishery  of 
the  Bering  Sea  and  Aleutian  Islands 
Area.  Groundfish  are  apportioned 
according  to  the  regulations 
implementing  the  FMP.  No  action  is 
being  taken  at  this  time  for  Groundfish 
of  the  Gulf  of  Alaska.  The  purpose  of 
this  action  is  to  assure  optimum  use  of 
these  groundfish  by  allowing  the 
domestic  and  foreign  fisheries  to 
proceed  without  interruption. 
EFFECTIVE  DATE:  June  20, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Smoker  (Resource  Management 


Specialist.  Alaska  Region,  NMFS]  907- 
586-7229. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  total  allowable  catches  (TACs) 
for  various  groundfish  species  arc 
established  under  the  FMP  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area;  optimum 
yields  (OYs)  are  established  by  the  FMP 
for  Groundfish  of  the  Gulf  of  Alaska. 
These  FMPs  were  developed  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act  and  are  implemented  by  rules 
appearing  at  50  CFR  611.92  and  611.93 
and  Parts  672  and  675.  The  TACs  and 
OYs  are  apportioned  initially  among 
DAH,  reserves,  and  TALFF.  Each 
reserve  amount,  in  turn,  is  to  be 
apportioned  to  DAH  and/or  T.'^LFF 
during  the  fishing  year,  under  50  CFR 
611.92(c),  611.93(b),  672.20(c).  and 
675.20lb).  In  addition,  surplus  amounts 
of  both  components  of  DAH  [D.-\P 
(domestic  processed  fish)  and  JVP  (joint 
venture  processed  fish)]  may  be 
apportioned  to  TALFF  during  the  fishing 
year  under  those  same  regulations. 

The  initial  DAPs  and  JVPs  for  1985 
were  based  in  part  on  the  projected 
needs  of  the  U.S.  industry  as  assessed 
by  a  mail  survey  sent  by  the  Director. 
Alaska  Region,  NMFS  (Regional 
Director)  to  fisher.nien  and  processors  in 
September  1984.  The  Regional  Director 
initiated  another  survey  in  Mjrch  1985. 
fiir  which  the  results  are  now  complete. 

Survey  resul's  indicate  that  more  than 
h.ilf  of  the  U.S.  fisheries  (except  the  Gulf 
of  Alaska  JVP  fisheries)  will  occur 
during  the  second  half  of  the  year: 
tiierefore  it  is  impossible  to  determine  at 
this  time  what  amounts  of  DAH,  if  any, 
will  prove  excess  to  the  needs  of  U.S. 
fi:;hcrmen  and  the  reapportionment  of 
any  DAH  to  TALFF  would  be 
inappropriate.  Reapportionment  of  DAH 
ar.d  any  reserves  not  released  by  this 
action  will  be  considered  at  a  later  date. 

7.  Boring  Sea  and  Aleutian  Islands  Area 
(BSA). 

As  soon  as  practicable  after  April  1, 
June  1.  and  August  1.  or  on  other  dates 
as  are  determined  appropriate,  the 
Secretary  of  Commerce  apportions  to 
DAH  all  or  part  of  the  reserve  that  he 
finds  will  be  harvested  by  U.S.  vessels 
during  the  remainder  of  the  year,  and 
apportions  to  TALFF  the  remaining 
portion  of  the  reserve.  When  the  initial 
DAH  and  TALFF  for  1985  were 
established  (50  FR  11369.  March  21, 
1985).  DAH  and  TALFF  were 


supplemented  with  31.890  metric  tons 
(mt)  from  the  initial  300,000-mt  reserve, 
thereby  reducing  the  reserve  to  268,110 
mt.  The  April  inseason  adjustment  (50 
FR  19946,  May  13. 1985)  supplemented 
DAH  and  TALFF  by  an  additional 
134.055  mt  from  the  reserve,  reducing  it 
to  134,055  mt.  This  action  supplements 
DAH  and  TALFF  by  an  additional  11,035 
mt  from  the  reserve,  reducing  it  to  23.020 
mt.  The  changes  are  summarized  in 
Table  1. 

Apportionments  to  DAH 

To  provide  for  bycatch  in  domestic 
flatfish  fisheries.  50  mt  of  the  non- 
specific reserve  is  transferred  to  the 
turbot  DAP.  To  provide  for  proposed 
increases  in  joint  venture  fisheries. 
17.018  mt  of  the  non-specific  reserve  is 
transferred  to  the  yellowfin  sole  JVP. 
and  825  mt  of  the  non-specific  reserve  is 
transferred  to  the  Aleutian  Islands  Area 
rockfish  JVP.  To  provide  for  increased 
bycatches  in  the  joint  venture  fisheries, 
2.000  mt  of  the  non-specific  reserve  is 
transferred  to  the  "other  species'  JVP. 

Apportionments  to  TALFF 

Amounts  from  the  reserve  are 
transferred  to  TALFF  as  follows:  Bering 
Sea  pollock.  75,562  mt;  Aleutian  Islands 
Area  pollock.  7,500  mt;  and  Pacific  cod, 
8,080  mt.  Based  on  the  industry  surveys 
discussed  above  and  reports  of  catch  to 
date,  it  is  found  that  these  fish  will  not 
be  taken  by  U.S.  fishermen  during  1985. 

2.  Gulf  of  Alaska. 

Apportionments  to  DAH  and  TALFF 
will  be  considered  at  a  later  date. 

Comments  and  Responses  ~ 

In  accordance  with  50  CFR  611.92(c). 
611.93(b).  672.20(c),  and  675.20(b). 
aggregated  reports  on  U.S.  catches  of 
Alaska  groundfish  and  the  processing  of 
those  groundfish  were  available  for 
public  inspection  to  facilitate  informed 
public  comment.  In  addition,  those 
provisions  afforded  the  public  an 
opportunity  to  submit  comments  on  the 
extent  to  which  U.S.  fishermen  will 
harvest  and  the  extent  to  which  U.S. 
processors  will  process  Alaska 
groundfish.  One  comment  was  received. 

Comment:  In  the  Bering  Sea/ 
Aleutians,  the  DAP  and  JVP  for  Pacific 
cod  are  sufficient;  therefore,  reserves 
should  be  allocated  to  the  Pacific  cod 
TALFF. 

Response:  The  recommendation  of  the 
North  Pacific  Fishery  Management 
Council,  based  on  industry  agreements, 
was  to  allow  a  35,000-mt  directed 
foreign  longline  fishery  for  Pacific  cod  in 
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the  BSA.  Ttiis  action  increases  the 
Pacific  cod  TALFF  to  47.680  ml.  which 
allows  for  that  35.00U  mt  plus  12.680  mt 
in  bycatch  for  the  foreign  trawl  fisheries 
(an  adequate  amount  for  the  1.056.707 
mt  of  target  trawl  species  in  TALFF). 

Classification 

This  action  is  taken  under  50  CFR 
6n.92|c).  611.93(b),  672.20(c).  and 
675  20(b).  and  complies  with  Executive 
Order  12291. 

In  view  of  the  prior  notice  provided  in 
the  authorizing  regulation  regarding  the 
dates  after  which  apportionment  of 
reserves  and  reassessment  of  DAH  are 
to  occur,  together  with  the  need  to  avoid 
disruption  of  U.S.  and  foreign  fisheries 
and  to  afford  a  reasonable  opportunity 
to  achieve  OY.  the  Agency  has 
determined  that  delaying  the  effective 
date  of  this  notice  would  be 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest. 

List  of  Subjects  in  50  CFR  Parts  611. 672. 
and  675 

Fisheries. 

(16i;SC.  1801e/se(7.) 


Dated;  June  19.  1985. 
Carmen  |.  Blondin. 

Deputy  Assislanl  Administrator  For  Fisheries 
Resource  Management.  National  Marine 
Fisheries  Service. 

Table  i— Bering  Sea/Aleutians 
Reapportionments  of  TAC 
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This   section   of   the   PEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices, 
is  to  give  interested  persons  an 
opportunity   to   participate   in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7CFRPart713 

|Amdt.41 

Feed  Grain,  Rice,  Cotton,  and  Wheat 
Programs  for  1984  and  Subsequent 
Crop  Years;  Wheat  Acreage 
Ailotments  and  Marketing  Quotas  for 
1986  Crop 

agency:  Agricultural  Stabilization  and 
Cun.servation  Service  (ASCS),  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  amend 
the  regulations  at  7  CFR  Part  713  which 
set  forth  the  provisions  of  the  feed  grain, 
rice,  cotton,  and  wheat  programs  for 
1984  and  subsequent  crop  years.  The 
firoposed  rule  sets  forth  the  terms  and 
conditions  for  administering  the 
provisions  of  the  Agricultural 
Adjustment  Act  of  1938,  as  amended, 
(ihe  "1938  Act")  with  respect  to  wheat 
acreage  allotments  and  marketing 
quotas  for  the  1986  crop. 
date:  Comments  mast  be  received  on  or 
before  July  1.5, 1965  |n  order  to  be 
assured  of  consideration. 
ADDRESSES:  Interested  persons  are 
invil<;d  to  submit  written  comments  to: 
Director.  Cotton,  Grain,  and  Rice  Price 
S:;pport  Division.  ASCS,  Room  3630 
South  Building.  P.O.  Box  2415, 
Washington,  D.C.  20O13. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Harshaw,  ASCS  (202)  331-S878. 
A  Preliminary  Regulatory  Act  Analysis 
and  an  Initial  Rugulbtory  Fle.xibility 
/\nalysis  for  this  action  are  available 
upon  request  from  Bruce  R,  Weber, 
.Agricultural  Marketing  Specialists, 
Commoditv  Analysis  Division,  USDA- 
ASCS.  P.O".  Box  2415,.  Washington,  D.C. 
.20013  or  call  (202)  447^146. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
USD.A  procedures  implementing 
Executive  Order  12291  and 


Departmental  Regulation  No.  1512-1  and 
has  been  classified  "not  major."  It  has 
been  determined  that  this  rule  will  not 
result  in:  (1)  An  annual  effect  on  the 
economy  of  SlOO  million  or  more:  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  governments,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  titles  and  numbers  of  the  Federal 
Assistance  Programs  to  which  this  final 
rule  applies  are;  Cotton  Production 
Stabilization,  10.052;  Feed  Grain 
Production  Stabilization,  10.055;  Rice 
Production  Stabilization,  10.065;  and 
Wheat  Production  Stabilization,  10.058; 
as  found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  applicable 
to  the  provisions  of  this  proposed  rule 
and  an  Initial  Regulatory  Flexibility 
Analysis  has  been  completed  and  is 
available  upon  request. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  contained  in  these 
regulations  under  the  provisions  of  44 
U.S.C.  Chapter  35  and  0MB  Numbers 
0560-0092,  0560-0650.  0560-0091,  0560- 
0030,  and  0560-0071  have  been  assigned. 

Legislative  Background 

Sections  332.  333,  334,  and  336  of  the 
1938  Act  provide  for  the  establishment 
of  acreage  allotments  and  marketing 
quotas  for  wheat. 

Acreage  allotments  v^ere  last  in  effect 
for  the  1977  crop  of  wheat.  Section  332 
of  the  1938  Act  provides  that  the 
Secretary  shall  proclaim  a  national 
marketing  quota  for  wheat  if  the 


Secretary  determines  that  the  supply  of 
wheat,  in  the  absence  of  such  a  program, 
would  likely  be  excessive.  A  formula  for 
computing  the  national  marketing  quota 
for  wheat  is  set  forth  in  Section  332. 
Section  333  of  the  1938  Act  provides  that 
the  Secretary  shall  proclaim  a  national 
acreage  allotment  for  wheat  which  shall 
be  the  number  of  acres  the  Secretary 
determines  would  produce  a  quantify  of 
wheat  equal  to  the  national  marketing 
quota.  Section  334  of  the  1938  Act 
provides  for  apportioning  the  national 
acreage  allotment  among  States,  for 
apportioning  the  State  allotment  among 
counties,  and  for  apportioning  the 
county  allotment  among  farms. 

Pub.  L.  74,  77th  Cong.,  as  amended  (7 
U.S.C.  1330. 1340),  sets  forth  provisions 
for  determining  farm  marketing  quotas 
and  assessing  marketing  quota  penalties 
whenever  marketing  quotas  are  in  effect 
for  a  crop  of  wheat.  Under  those 
provisions  the  farm  marketing  quota  for 
any  crop  of  wheat  is  planted  to  the  crop 
of  wheat  on  the  farm  less  the  farm 
marketing  excess.  In  general,  the  farm 
marketing  excess  is  an  amount  equal  to 
the  actual  production  of  the  number  of 
acres  of  wheal  on  the  farm  in  excess  of 
the  farm  acreage  allotment  for  such 
crop.  If  producers  in  a  referendum 
approve  marketing  quotas,  regulations 
will  be  issued  with  respect  to  the 
computation  of  the  farm  marketing 
quota  and  the  assessment  of  marketing 
penalties. 

Section  336  of  the  1938  Act  provides 
that,  if  a  national  marketing  quota  for 
wheat  for  one,  two,  or  three  marketing 
years  is  proclaimed,  the  Secretary  is 
required  to  conduct  a  referendum,  by 
secret  ballot,  of  producers  to  determine 
whether  they  favor  or  oppose  marketing 
quotas  for  a  marketing  year  for  which  a 
national  marketing  quota  is  proclaimed. 
If  more  than  one-third  of  the  producers 
voting  oppose  marketing  quotas,  the 
Secretary  is  required  to  proclaim  that 
marketing  quotas  will  not  be  in  effect  for 
the  year. 

Proposed  Rule 

Since  acreage  allotments  and 
marketing  quotas  may  be  in  effect  for 
the  1986  crop  of  wheat,  this  proposed 
rule  would  amend  7  CFR  Part  713  to  set 
forth  provisions  which  would  be 
applicable  should  acreage  allotments 
and  marketing  quotas  become  effective 
for  the  1986  crop  of  wheat. 
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Section  334  of  the  1938  Act  provides 
for  a  reserve  of  not  to  exceed  1  percent 
of  the  national  acreage  allotment  for 
wheat  to  be  used  to  adjust  county 
allotments  because  of  reclamation  and 
other  new  areas  coming  into  production 
of  wheat  or  because'a  county  had  a  low 
ratio  of  wheat  acreage  allotment  to 
cropland  on  old  wheat  farms.  Section 
334  also  provides  for  a  special  acreage 
reserve  of  not  to  exceed  1  million  acres 
to  make  adjustments  because  an  old 
wheat  farm  had  a  low  ratio  of  wheat 
acreage  allotment  to  cropland.  Finally. 
Section  334  provides  for  a  State  r«?serve 
of  not  to  exceed  3  percent  of  the  State 
acreage  allotment  for  whe.Tt  to  adjust 
county  acreage  allotments  in  order  to 
provide  fair  and  equitable  allotments. 

It  is  proposed  that  all  reserves  for 
1986  be  limited  to  2  percent  of  the  Stale 
acreage  allotment  for  wheat.  The 
reserve  will  be  used  to  correct  errors, 
establish  acreage  allotments  for  new 
wheat  farms,  and  make  adjustments  as 
needed  to  establish  a  fair  and  equitable 
acreage  allotment. 

Section  713.201  of  this  proposed  rule 
provides  for  the  distribution  of  the 
national  acreage  allotment  foY  wheat  for 
the  1966  cop  yoar  among  States  on  the 
brtsis  of  each  Stale  9  wheat  acreage 
allotment  for  the  1977  crop  year,  with 
adjustments  for  loss  of  allotment 
acreage,  transfers,  and  established  crop 
rotation  practices 

Section  713  202  of  this  proposed  rule 
pro\  ides  for  the  distribution  of  the  State 
acreage  allotment  for  wheat  for  the  1986 
crop  among  counties  on  the  basis  of 
each  countys  wheat  acreage  allotment 
for  the  1977  crop  year,  adjusted  as 
determined  to  be  necessary  by  the  State 
committee  for  the  purpose  of 
determining  a  fair  and  equitable  county 
allotment. 

Section  ~13.203  of  this  proposed  rule 
provides  for  the  distribution  of  the 
county  acreage  allotment  for  wheat  for 
the  1986  crop  year  among  old  wheat 
farms  on  the  basis  of  each  farm's  wheat 
acreage  allotment  for  the  1977  crop  year, 
adjusted  for  established  crop-rotation 
practices  and  such  other  factors  as  the 
Deputy  Administrator,  State  and  County 
Operations.  ASCS.  determines  should  be 
considered  for  the  purpose  of 
establishing  9  fair  and  equitable 
allotment. 

Section  713.204  of  this  proposed  rule 
adds  a  provision  for  obtaining  a  new 
farm  wheat  acreage  allotment  from  the 
reserve.  In  order  to  obtain  a  new  farm 
acreage  allotment,  the  farm  operator 
must  have  experience  in  producing 
wheat  but  must  not  have  an  interest  in 
another  farm  for  which  a  1966  wheat 
acreage  allotment  has  been  established. 
The  farm  for  which  a  new  farm  wheat 


acreage  allotnient  is  established  must 
not  have  an  existing  wheat  acreage 
allotment  but  must  be  suited  to  the 
production  of  wheat. 

Section  713.205  of  the  proposed  rule 
has  also  been  added  to  provide  for  a 
referendum  on  wheat  marketing  quotas 
if  the  Secretary  proclaims  that  wheat 
marketing  quotas  will  be  in  effect  for  the 
1986  crop  year.  The  regulations  found  at 
7  CFR  Part  717  govern  the  conduct  of 
marketing  quota  referenda.  Section 
713.205  would  make  Part  717  also 
applicable  to  any  wheat  marketing 
quota  referendum.  Section  713.205 
would  further  specify  which  producers 
shall  be  eligible  to  vote  in  a  wheat 
marketing  quota  referendum.  In  general, 
any  person  who  is  a  producer  of  wheat 
on  a  farm  for  which  a  wheat  acreage 
allotment  is  established  for  a  crop  year 
will  be  an  eligible  voter  with  respect  to 
the  wheat  marketing  quota  referendum 
conducted  for  such  year. 

In  order  for  producers  to  make 
informed  decisions  before  voting  in  a 
wheat  marketing  quota  referendum,  they 
should  be  notified  of  the  wheat  acreage 
allotment  established  for  the  farm  for 
the  1986  crop  year.  Because  time  is 
required  to  prepare  for  holding  such  a 
referendum,  it  is  necessary  that  the  final 
rule  on  these  matters  be  published  as 
soon  as  possible  Accordingly, 
comments  on  this  proposed  rule  must  be 
received  on  or  before  July  15, 1985  in 
order  to  be  assured^f  consideration. 

List  of  Subjects  in  7  CFR  Part  713 

Acreage  allotments.  Wheat. 

Proposed  Rule 

Accordingly,  it  is  proposed  that  Part 
713  of  Subchapter  A  of  Chapter  VII  of 
Title  7  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  7 13— {AMENDED I 

1.  A  new  subpart  to  Part  713  is  added 
to  read  as  follows: 

Subpart— Wheat  Acreage  Allotments  and 
Marketing  Quotas  for  1986  Crop 

Sec 

713.200  National  wheat  acreage  allotment. 

713.201  Apportionment  of  the  national 
wheat  acreage  allotment  among  States. 

713.202  Apportionment  of  the  1986  Slate 
acreage  allotment  of  wheal  among 
counties. 

713.203  Farm  wheal  acreage  allotments. 

713.204  New  farm  wheat  acreage 
allotments. 

713.205  Wheat  marketing  quota  referendum. 

Authority:  Sees.  301.  332.  333,  334.  336;  52 
Stdt.  36.  as  amended.  53.  as  amended.  54.  as 
amended.  55,  as  amended;  7  U.S.C.  1301. 1332. 
1333. 1334. 1336;  Pub.  L  74.  77th  Cong..  55 
Slat.  203.  as  amended;  7  U.S.C.  1330. 1340. 


Subpart— Wheat  Acreage  Allotments 
and  Marketing  Quotas  for  1986  Crop 

§  713.200    National  wheat  acreage 
allotment. 

The  national  wheat  acreage  allotment 
for  the  1986  crop  year  has  been 
determined  and  announced  by  the 
Secretary  to  be  54  million  acres. 

§  713.201     Apportionment  of  the  national 
wheat  acreage  allotment  among  States. 

The  national  allotment  of  wheat  for 
the  1986  crop  year  is  distiibiikd  on  a  pro 
rata  basis  to  the  States  on  Ibo  basis  of 
each  State's  wheat  acreage  ;illotment  for 
1977.  adjusted  for:  (;<)  Thf 
administrative  transfer  I'f  fjrms 
between  States:  (b)  decrcrfses  resulting 
from  farms  no  longer  engaged  in 
agricultural  production,  farms  losing  an 
allotment  for  failure  to  plant  whf:rit 
during  1975-77,  and  farms  volintarily 
relinquishing  their  allolmc.Tt;  aid  (c) 
established  crop-rotation  pi;Kti(:es  in 
the  States  of  Colorado.  Ort-gon.  Utah, 
and  Washington.  State  wheat  acreage 
allotments  are  available  lor  inspection 
in  State  ASCA  offices. 

§  713  202    Appoilionment  of  the  1986  State 
acreage  allotment  of  Mheat  among 
counties. 

(a)  The  State  acreage  allotment  for 
wheat  for  the  1986  crop  year,  less 
reserves  for  new  farms,  appeals  and 
corrections,  is  apportioned  among  the 
counties  in  the  State  on  the  basis  of 
each  county's  allotment  for  1977, 
adjusted  for: 

(1)  The  administrative  transfer  of 
farms  between  counties; 

(2)  Acreage  allocated  to  new  farms 
from  the  State  reserve; 

(3)  Acreage  removed  from  farms  no 
longer  engaged  in  agricultural 
production,  farms  removed  from  the 
eminent  domain  pool,  farms  losing  an 
allotment  for  failure  to  plant  wheat 
during  the  period  1975-77,  and  fanms 
voluntarily  relinquishing  their  allotment; 
and 

(b)  Such  other  factors  as  determined 
necessary  by  the  State  committee  to 
provide  for  a  fair  and  equitable 
apportionment  of  the  State  wheat 
acreage  allotment  among  the  counties  in 
the  State  and  among  farms  in  the 
county.  County  wheat  acreage 
allotments  are  available  for  inspection 
in  the  county  ASCS  office. 

§  7 1 3.203    Farm  wtieat  acreage  allotment 

(a)  How  obtained.  Except  as 
otherwise  provided  in  §  713.204,  the 
farm  wheat  acreage  allotment  for  the 
1986  crop  year  shall  be  determined  by 
the  county  committee  by  apportioning 
the  county  wheat  acreage  allotment 
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among  farms  in  the  county  on  the  basis 
of  the  farm  wheat  allotment  for  1977. 
adjusted  to  reflect  established  crop- 
rotation  practices  and  such  other  factors 
as  the  Depiity  Administrator  determines 
should  be  considered  for  the  purpose  of 
establishing  a  fair  and  equitable 
allotment.  Allotments  determined  as  set 
forth  in  this  paragraph  shall  be 
approved  by  a  representative  of  the 
State  committee. 

(b)  Reducing  allotments. 
Notwithstanding  any  other  provisions  of 
this  subpart,  farm  wheat  acreage 
allotments  shall  be  reduced  as  follows: 

(1)  Permanent  reductions.  The  wheat 
acreage  allotment  shall  be  reduced: 

(i)  To  the  extend  requested  in  writing 
by  the  farm  owner  not  later  than  the 
date  established  by  the  State  committee; 

(ii)  To  the  extent  the  acreage  of 
cropland  on  the  farm  is  permanently 
temoved  from  agricultural  production: 

(iii)  If  the  1977  wheat  planted  and 
considered  .planted  acreage  was  less 
than  90  percent  of  the  1977  wheat 
acreage  allotment,  the  1986  preliminary 
wheat  acreage  allotment  shall  be 
reduced  by  the  percentage  by  which  the 
1977  planted  and  considered  planted 
acreage  was  less  than  the  1977 
allotment,  but  such  reduction  shall  not 
exceed  20  percent  of  the  1977  allotment. 
If  the  wheat  planted  and  considered 
planted  acreage  was  zero  for  the  years 
1975-77,  the  acreage  allotment  shall  be 
reduced  to  zero. 

(2)  Reductions  for  current  year.  The 
1986  wheat  acreage  allotment  shall  be 
reduced  to  the  extertflhat  the  wheat 
acreage  allotment  exceeds  the  amount 
of  cropland,  which,  under  normal 
conditions,  could  reasonably  be 
expected  to  produce  wheat. 

(c)  Correcting  allotments.  In  any  case 
in  which  the  owner  or  operator  of  a  farm 
believes  that  the  wheat  acreage 
allotment  established  for  a  farm  is 
incorrect,  includng  cases  where  records 
of  1977  allotments  are  missing,  the 
owner  or  operator  of  the  farm  may  file 
an  appeal  with  the  county  committee  to 
have  the  wheat  acreage  allotment 
corrected.  Such  appeals  shall  be 
handled  in  accordance  with  the 
administrative  Appeal  Regulations.  7 
CFR  Part  780.  The  total  increase  in 
wheat  acreage  allotments  in  any  county 
approved  under  this  paragraph  (c)  shall 
not  exceed  the  total  reserve  established 
for  the  county  from  the  1986  wheat 
acreage  allotment  established  for  the 
State. 


§  713.204    New  farm  allotments. 

(a)  Written  application.  The  farm 
owner  or  operator  must  file  an 
application  for  a  new  farm  wheat 
acreage  allotment  for  the  1986  crop  year 


at  the  office  of  the  county  committee 
where  the  farm  is  adminstratively 
located  on  or  before  July  1. 1985  in  the 
winter  wheat  area  and  February  15. 1986 
in  the  spring  wheat  area.  The  spring 
wheat  area  shall  include  any  area  where 
spring  wheat  is  normally  grown,  even 
though  winter  wheat  is  also  grown  in  the 
area. 

(b)  Eligibility  requirements  for  owner 
and  operator.  A  new  farm  wheat 
acreage  allotment  may  be  established  if 
each  of  the  following  conditions  is  met: 

(1)  Interest  in  another  farm.  Neither 
the  farm  owner  nor  the  farm  operator 
must  own.  have  an  ownership  interest 
in.  or  operate  any  other  farm  in  the 
United  States  for  which  a  1986  wheat 
acreage  allotment  is  est.iblished. 

(2)  Previous  experience.  The  applicant 
must  have  produced  wheat  for  harvest 
in  the  1985  crop  year  or  in  an  earlier 
crop  year. 

(3)  Availability  of  equipment  and 
facilities.  The  operator  must  own,  or 
have  readily  available,  adequate 
equipment  and  any  other  facilities 
necessary  to  the  production  of  wheat  on 
the  farm. 

(4)  Income  requirement.  The  operator 
must  expect  to  obtain  during  the  1986 
crop  year  more  than  50  percent  of  the 
operator's  income  from  the  production 
of  agricultural  commodities  or  products. 
The  operator's  income  shall  be 
determined  in  accordance  with 
instruction  issued  by  the  Deputy 
Administrator. 

(c)  Eligibility  conditions  for  the  farm. 
A  new  farm  wheat  acreage  allotment 
may  be  established  if  each  of  the 
following  conditions  is  met: 

(1)  Current  allotment.  On  the  date  of 
approval  of  a  new  farm  what  acreage 
allotment,  the  farm  must  not  have  a 
wheat  acreage  allotment  established  for 
the  1986  crop  of  wheat. 

(2)  Available  land,  type  of  soil,  and 
topography.  The  available  land,  type  of 
soil,  and  topography  of  the  land  on  the 
farm  must  be  suitable  for  wheat 
production.  Also,  continuous  production 
of  wheat  must  not  result  in  an  undue 
erosion  hazard. 

(d)  Limitations.  (1)  The  county 
committe  shall  limit  the  wheat  acreage 
allotment  to  the  smaller  of  the  allotment 
requested  or  the  wheat  acreage 
expected  to  be  planted  for  harvest  on 
the  farm  for  the  1986  crop  year. 

(2)  The  total  new  farm  wheat  acreage 
allotments  approved  in  a  State  for  the 
1986  crop  shall  not  exceed  a  reserve 
established  by  the  State  committee  of 
not  more  than  1  percent  of  the  total 
wheat  acreage  allotments  for  all  farms 
in  the  State. 

(3)  Notwithstanding  any  other 
provision  of  this  subpart,  if  the  wheat 


planted  and  considered  planted  acreage 
for  the  1986  crop  year  is  less  than  90 
percent  of  the  wheat  acreage  allotment, 
the  wheat  acreage  allotment  for  such 
year  shall  be  reduced  to  the  acreage 
planted  and  considered  planted  to 
wheat  and  such  reduced  wheat  acreage 
allotment  shall  be  effective  for  all 
purposes  for  that  crop  year. 

(e)  Approval.  The  1986  wheat  acreage 
allotment  for  a  new  farm  shall  be  that 
acreage  which  the  county  committee, 
with  the  approval  of  the  State 
committee,  determines  is  fair  and 
reasonable  for  the  farm. 

(f)  Cancellation  for  misrepresentation. 
Any  new  farm  wheat  acreage  allotment 
which  was  determined  by  the  county 
committee  on  the  basis  of  incomplete  or 
inaccurate  information  knowingly 
furnished  by  the  applicant  shall  be 
canceled  by  the  county  committee  as  of 
the  date  the  wheat  acreage  allotment 
was  established.  When  incomplete  or 
inaccurate  information  was 
unknowingly  furnished  by  the  applicant, 
the  wheat  acreage  allotment  shall  be 
cancelled  effective  for  the  current  crop 
year. 

§  713.205    Wheat  marketing  quota 
referenda. 

(a)  When  the  Secretary  proclaims  a 
national  wheat  marketing  quota  for  a 
corp  year,  a  marketing  quota  referendum 
shall  be  conducted  in  accordance  with 
this  section  and  with  Part  717  of  this 
chapter. 

(b)  Any  producer  on  a  farm  for  which 
a  wheat  acreage  allotment  has  been 
established  for  a  corp  year  shall  be 
eligible  to  vote  in  a  wheat  marketing 
quota  referendum  for  such  corp  year.  A 
person  shall  be  considered  to  be  a 
producer  if  the  person  is  entitled  to 
share  in  the  crop  of  wheat,  or  the 
proceeds  thereof,  or  would  have  been  so 
entitled  had  the  crop  been  produced, 
because  the  person  shares  in  the  risks  of 
production  of  the  crop  as  an  owner, 
landlord,  tenant,  or  slrarecropper.  Any 
landlord  whose  return  from  the  crop  is 
established  at  a  fixed  amount  regardless 
of  the  quantity  of  wheat  which  is 
produced  shall  not  be  considered  to  be  a 
producer. 

Signed  at  Washington,  D.C.  on  June  20, 
1985. 

Merriil  Marxman, 

Acting  Administrator.  Agricultural 
Stabilization  and  Conservalion  Sen-ice. 

|FR  Doc.  85-15271  Filed  6-24-85;  8:4f  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  85-CE-12-AO) 

Airworthiness  Directives;  SIAI- 
Marchetti  Models  F260,  F260B  and 
F26QC  (Including  SF260)  Airplanes 

AOENCV:  Feder<i!  Aviation 
Administration  CFAA).  DOT. 
ACTION:  Ht^tension  of  NPR.Vl  comment 
pi!riud. 

SUMMARV.  This  action  extends,  by  30 
days,  the  t  I'irment  period  of  the  subject 
NPR.Vl  uKith  provides  for  inspections  or 
modifications  of  ths  unvvelded  tip  tank 
fuel  tubts  (tf  SIAI-Marchetti  .Models 
F2'Ki.  F2G0B  and  F260C  (Including  SF260) 
airplanes  to  preclude  enjjine  failure. 
DATES:  FAtends  comment  period  of 
D.'cket  .\c.  SiV-CE-IZ-AD  to  July  19. 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr  M  DedTiPij.  Brussels  .Ai.T'aft 
Certification  Ofrce,  AEU-100.  Fur 
Africa  and  Middle  Fas!  Office.  FA.A  c.!(3 
American  Embassy.  1000  Brussels. 
Belgium-  'loiephcne  51.138.30:  cr  Mr.  B. 
Sexton.  F.VX.  ACE-109.  601  Erist  12th 
St.-'^i'l.  Kun>ds  City,  Missouri  64106: 
Telephone  |81fi)  3'4-6s  .J. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
issued  an  NPR.Vl  c.  March  27.  1383. 
applicable  to  SlAl-Vlarchetti  .Vlodels 
F260.  F2W.3  and  F260C  flncludin}'  SF26b) 
airplanes.  The  comment  period  closed 
May  13, 1985.  The  Notice  would  require 
inspection  of  the  tip  tank  fuel  tube  to 
determine  the  affixation  of  the  fuel  tube 
and  requires  repetitive  inspections  or 
modification  of  unwelded  tip  tank  fuel 
tubes.  SIAl-Marthetti  reported 
movement  due  to  vibration  of  unweldgd 
fuel  tube  v.hich  could  result  in  the 
obstrucion  of  fuel  from  the  tip  lankj;. 
engine  fuel  starvation  and  engine 
steppage.  This  action  would  preclude 
engine  failure. 

Subsequent  to  the  closing  date  fo; 
com.T.enis  on  this  ...'  AW.  a  tele^r  iphic 
request  was  received  frciii  F'ox  51  l.'d.. 
the  United  States  representative  for 
SI.'M-Marcheiti  to  reopen  the  comment 
period  to  allow  il  suffici'-nl  time  to 
commen'  on  the  proposed  rule.  Their 
representative  stated  he  had  been  o,;t  of 
the  country  and  when  he  returned  the 
comment  period  had  lapsed. 
Accordingly,  the  F.-\A  believes  it  is  Ihe 
public  interest  to  reopen  and  extend  the 
comment  period  for  30  days  in  order  to 
allow  any  comments  deemed  necessary 

This  docur»ient  involves  only  an 
evtension  of  a  comment  period  fo;  a 


proposed  regulation.  Therefore,  I  certify 
that  this  action  (1)  is  not  a  major  rule 
under  the  provisions  of  Executive  Order 
12291,  (2)  is  not  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  .\c\.  A  regulatory 
evaluation  has  not  been  prepared  for 
this  action  as  the  anticipated  imp.ict  is 
so  minimal. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft,  Safety. 

Adaption  of  Amendment 

Accordingly,  pursuant  tt)  the  authority 
delegated  to  me  by  the  Adniiiii^lrator, 
the  Federal  .Aviation  Admlnistralion 
amends  §  39.13  of  Part  .19  of  the  FAR  by 
revising  the  effective  dat"  of  the 
comment  period  for  Docr..  i  .No.  rS-CE- 
12-AD  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

,\uthonty:  49  U.S.C.  1354(a).  1421  .ind  14iJ: 
4'1 1:  S  C.  106(x)  (Revised.  Pub.  L  fi7-«49. 
[4n'j.ir>  12. 1963);  and  14  CFR  11  ftS;  49  CFR 
1  47. 

2.  By  adding  the  following  new  date 
for  comment: 

DATE:  Comments  must  be  received  on  or 
before  July  19,  1985. 

Issued  in  Kansas  City.  Missuuri.  un  June  4, 

Kdwin  S.  Harris, 

Acnng  Director.  C-:ntral  Hryion. 

ire  Uoc  fa5-i:.257  Filed  (i-:4-a5:  B:45  iim| 
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14  CFR  Part  71 

(Airspace  Docket  No.  8S-AWA-16I 

Proposed  Alteration  of  tt'.e  Detroit,  Mi, 
Terminal  Control  Area 

agency:  Federal  Aviation 

.Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking, 

SUMMARY:  This  notice  proposes  to  alter 
Ihe  Detroit,  MI,  Terminal  Control  .Area 
(TCA).  Since  the  initial  design  of  the 
Detroit  TCA.  Runway  3R,'2lL  has  been 
uJ Jc-d.  The  nevj  runway  has  pro\  ided 
nn  availability  of  simultaneous 
instiument  landing?  system  (ILS) 
approaches.  Consistent  wiih  the  purpose 
of  a  TCi\,  the  new  capability  has 
created  a  need  to  modify  the  current 
TCA  airspace  dcsigrifition  to  toljllv 
contain  aircraft  inbound  to  Detroit 
Metropolitan  .Airport. 
DATES:  Comments  must  be  received  on 
or  befor?  July  29.  1985. 
ADDRESSES:  Send  comments  on  Ihe 
proposal  in  triplicate  to:  Director.  F'AA. 


Great  Lakes  Region.  Attention:  Manager. 
Air  Traffic  Division,  Docket  No,  85- 
AW.A-16.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines.  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  am.  and 
5:00  p.m.  The  FAA  Rule  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  BOO  Independence 
Avenue,  SVV.,  Washington,  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
tiene  i'.dsetli.  .\irspa(  i  <ind  .Air  Traffic. 
Rules  Branch  (ATO-230),  Airspa<:e- 
Rules  and  Aeronautical  Information 
Division  Air  Traffic  Operations  Service, 
Federal  Aviation  .Administration,  8(X) 
Independence  Avenue,  SW.,  Wasington, 
D,C.  20IJ31:  telephone  (2C2)  42R-87H3. 
SUPPLEMENTARY  INrORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  fac4u:il  basis 
scpi-ioriing  the  views  and  suggestions 
presented  arc  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposals.  Comments 
are  spocificallv  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Comments  wishing  the  FAA  to 
acknowledjjc  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
posicard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  .No.  85-AWA-16.    The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rule  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
subs'antive  public  contact  with  F.AA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NFRM's 

.Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (Nl'KM) 
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by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA^30.  800 
Independence  Avenue,  SW, 
Washington,  DC.  20591,  or  by  calling 
(202)  42&-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal  i 

The  FAA  is  considering  an 
amendment  to  §  71.401(b)  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  to  modify  the  Detroit.  Ml 
TCA.  Section  71.401(b)  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6A  dated 
January  2. 1985. 

The  Detroit  Metropolitan  terminal 
airspace  is  a  high  density  traffic  area 
v.hich  is  complex  due  to  the  number  of 
airports  served  and  various  operational 
configurations.  The  intended  effect  of 
this  action  is  to  return  to  general 
aviation  u{?e  a  significant  amount  of 
airspace  which  is  presently  and 
practically  unavailable  for  use  while 
making  necessary  edjustments  to  the 
present  TCA  configuration  to  ensure 
that  all  appropriate  aircraft  are  fully 
contained  within  TCA  limits. 
Consideration  was  given  to  increasing 
the  glide  path  angle  or  relocating  the 
glide  path  antenna  as  alternatives  to 
modifying  the  TCA;  however,  neither 
alternative  proved  feasible. 

Among  the  benefits  expected  from  the 
modified  TCA  are: 

(a)  Aircraft  inbound  to  the  primary 
airport  would  be  contained  within  the 
TCA  after  once  entering. 

(b)  Establishment  of  a  larger  Visual 
Flight  Rules  (VFR)  corridor  along  the 
Detroit  River  as  opposed  to  the  current 
available  VFR  corridor. 

(c)  Consistent  with  a  design  principle 
of  a  TCA,  the  newly  configured  areas 
would  aid  in  the  objective  of  segregating 
Instrument  Flight  Rules  (IFR)  traffic 
within  the  TCA  from  VFR  traffic  outside 
the  TCA. 

(d)  Raising  the  TCA  floor,  where 
possible,  would  help  to  relieve 
compression  of  VFR  traffic  operating 
below  the  floor. 

(e)  Enhancement  of  the  identification 
of  the  TCA  by  establishing  Very  High 
Frequency  Omni-Directional  Radio 
Range  (VOR)  radials  and  prominent 
landmarks  as  boundaries  to  the 
maximum  extent  possible. 

(f)  Establishment  of  TCA  entry  points 
with  initial  call-up  frequencies  which 


will  reduce  pilot  frequency  change  and 
controller  verbiage. 

This  amendment  to  the  Detroit  TCA 
entails  no  increase  in  the  height  of  TCA 
airspace,  no  impact  on  air  traffic  or  air 
navigational  facilities,  no  need  for 
additional  equipment  or  personnel,  and 
no  change  to  flight  patterns.  Also,  the 
amended  description  of  the  Detroit  TCA 
utilizes  existing  navigational  aids  rather 
than  geographical  lines. 

Explanation  of  Changes 

Surface  to  8.000  feet  Area  (Surface  to 
80).  The  airspace  area  of  the  core  of  the 
TCA  area  is  expanded  to  a  7-nautical- 
mile  arc.  This  change  allows  for 
maneuvering  room  for  aircraft  inbound 
to  Runway  3R/21L.  The  expansion 
eliminates  the  small  wedge  of  airspace 
created  by  control  zone  extensions  and 
allows  the  2,300,  to  8,000  feet  area  to  be 
eliminated  in  all  areas  except  a  small 
portion  southwest  of  Detroit 
Metropolitan  Airport,  which  is  raised  to 
2,500  to  8,000  feet  mean  sea  level  (MSL) 
to  accommodate  arrivals  on  Runways  3L 
and  3R  and  departures  on  Runway  2lL, 

2.300  to  8.000  feet  area  (23/80).  This 
area  has  been  eliminated  with  the 
exception  of  that  airspace  from  2.500 
feet  to  8,000  feet  between  the  7-  and  11- 
nautical-mile  Distance  Measuring 
Equipment  (DME)  arcs  of  the  Detroit  ILS 
Localizer,  Runway  3L  (I-DTW)  and 
which  generally  begins  at  the  southern 
boundary  of  the  Willow  Run  (YIP) 
(Yp.silanti)  Control  Zone  and  proceeds 
easterly  to  YIP  Terminal  Very  High 
Freq'iency  Onini-Directional  Radio 
Range  (TVOR)  105°  radial. 

3,000  to  8.000  feet  Area  (30/80).  This 
area  extends  to  the  east  and 
encompasses  airspace  over  an  existing 
Canadian  Positive  Control  Zone.  It 
provides  for  VFR  operation  below  3,000 
feet  MSL  along  the  Detroit  River.  A 
lower  altitude  is  not  needed  in  this  area 
and  it  is  believed  the  airspace  user  will 
be  better  served  by  improved 
availability  of  VFR  arrival  and 
departure  routes  for  airports  underlying 
this  airspace, 

0  5.000  to  8.000  feet  Area  (50/80).  Both 
north  and  south  ends  of  the  TCA  were 
reduced  in  lateral  size  altitude.  The 
redesigned  area  has  a  reduced  floor  of 
4,000  feet.  Although  reduced,  the  floor 
permits  simultaneous  ILS  approaghes  to 
Runways  21L/3R  and  21R/3L.  The 
reduced  lateral  limits  allow  VFR  flights 
a  more  direct  route  to  or  from  the  Salem 
VORTAC. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 


therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26, 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Terminal  control  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amrnd  Part 
71  of  the  Federal  Aviation  Ri^giildtions 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  of  Part  71  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a)  and  1354(a);  49 
U.S.C.  106(g)  (Revised.  Pub.  L.  97-449,  Janunry 
12. 1983);  und  14  CFR  n. 69. 

§71.401     (Amended) 

2.  Section  71.401(b)  is  amended  as 
follows: 

Detroit,  .Ml     [Revisedl 

Primary  Airport.  Detroit  Metropolitan 
Wavne  County  Airport  (lat.  42°  1307'  N.. 
long.  83"20'55'"  W.j. 

Boundaries. 

Area  A.  That  airspace  extending  upward 
from  the  surface  to  and  including  8.000  feel 
MSL  within  the  lateral  limits  of  the  airspace 
beginning  at  the  intersection  of  the  Willow- 
Run.  MI,  VOR  050"T(053'M)  radial  and  the 
Detroit  Willow  Run  Airport.  MI.  Control 
Zone:  thence  northeast  along  the  Willow  Run 
VOR  050°T(053°M)  radial  until  iniercppting 
the  7-mile  DME  am  of  the  Detroit  Instrument 
Landing  System  (ILS)  Lxicalizer  Runway  3L  (I- 
DTW);  thence  clockwise  along  the  I-DTW  7- 
mile  DMF,  arc  until  intercepting  the  Detroit 
W'iUow  Run  Airport  Control  Zone;  thence 
counterclockwise  along  the  Detroit  Willow 
Run  Airport  Control  Zone  to  the  point  of 
origin. 

Area  B.  That  airspace  from  2.500  feet  MSL 
to  and  including  8,000  feet  MSL  within  the 
lateral  limits  of  the  airspace  beginning  at  the 
intersection  of  the  I-DTW  7-miie  DME  arc 
and  the  Detroit  Willow  Run  Airport  Control 
Zone  counterclockwise  along  the  I-DTW  7- 
mile  DME  arc  until  intercepting  the  Willow- 
Run  VOR  105°T(10e'M)  radial;  thence 
southwest  on  a  216*T(221°M]  bearing  from 
that  intersection  until  intercepting  the  1-DTW 
11-mile  DME  arc;  thence  clockwise  along  the 
I-DTW  11-mile  DME  arc  until  intercepting  ttie 
Willow  Run  VOR  190°T(193'"M)  radial;  thence 
direct  to  the  point  of  origin. 
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.Art-ii  C.  That  airspace  from  .1.000  fr'^f  MSL 
to  dnd  including  8  noQ  feet  MSL  within  the 
.iirspace  (exrluding  .Areas  A  and  B)  hci?inninis 
-:i  the  inlerscntinn  of  the  Salem.  MI. 
\  ORT.AC  20i)T(203'M)  radial  and  the  I- 
1)T\V  17rr.ile  DM  F.  arc.  counlercliM:kwise 
.lions  !he  1-DTW  17  mile  DME  arc  until 
interceptmit  the  Windsor.  Canada.  VOR 
2J6T(23r.M)  radial:  thence  northeast  along 
the  Windsor  VOR  226"(231  M)  radial  until 
intercept-njj  the  l-DTW  20-mile  D.ME  arc; 
thence  counterclockwise  along  'he  l-DTW  20- 
mile  DME  arc  until  intercepting  the  Windsor 
VOR  324'Ti.i29'.M)  radial:  thence  northwest 
.I'ong  the  W.ndsor  VOR  324  T;329°M)  radial: 
until  intercepting  the  U.S./C.inadian 
intern.itinnal  boundary:  thence  southwest 
.ilong  the  U.S.,  Canadian  international 
L.-.undaiy  uniil  inler>:opting  tho  IDTW  11- 
miie  DME  arc:  thence  counterclockwise  along 
the  l-DTW  11  mi!e  DME  arc  until  inter-.epling 
the  Sii'em  VORTAC  5-Mile  DME  arc:  thence 
clockwise  along  ihe  Silem  VORT.AC  5  mik' 
DME  until  intercepting  the  Salem  VORTAC 
2<'0'T(203'M)  radial;  thence  southwest  along 
the  Salem  VORrAC20O  T(203'.V!  radial  to 
the  point  of  origin. 

Area  D.  That  airspace  from  4.000  feet  MSL 
to  and  including  8.000  foot  MSL  within  later.il 
limits  beginning  at  the  intersection  of  the 
Sdlcm  VORTAC  030  T(053'M)  radial  and  the 
l-DTW  19  mile  DME  jrc:  thence  clock.vise 
along  the  l-DTW  19-mile  DME  until 
intercepting  the  Windsor  VOR  324=T!329  M) 
radial:  ihrnce  southeast  along  the  Windsor 
VOR  324'Tl32<t  M)  radial  until  intercepting 
the  L'.S./Ciinadian  intematlcnal  boundary: 
thence  southwest  al^g  theiJ.S./  Canadian 
iriemational  boundary  until  intercepting  the 
l-DTW  11 -mile  DME  arc:  thence 
counterclockwise  along  ihe  l-DTW  11-mile 
DME  arc  until  intercepting  the  Salem 
VORTAC  5-mile  DME  arc.  thence 
counterclockwise  along  ihe  Salem  VORl  AC 
5-mi!e  DME  arc  until  Intercepting  the  S<jlen) 
VORTAC  03O'T(0.=>3*»i  radial  thence 
norlhi'asl  along  the  Siiem  VORTAC 
O5O'T(053M)  radial  t^jhe  point  of  origin:  and 
that  airspace  within  the  lateral  limits 
beginning  at  the  in<^rsPction  of  the  Salem 
VORTAC  200  T(203  M)  and  the  l-DTW  17- 
mi!e  D.VIE  arc  counterclockwise  along  the  I- 
DTW  17-mile  DME  arc  until  intercepting  the 
V.  .pdsor  VOR  228'T(231'M)  radial,  thence 
southwest  ,il  jng  a  216'T(22rM)  bearing  until 
intercepting  the  l-DTW  20-mile  DME  arc. 
thence  clockwise  along  the  l-DTW  20-mile 
DME  arc  until  intercepting  the  Salem 
VORTAC  2<30'T|203'M)  radial  thciioe  north 
along  the  Salem  VORTAC  200^1 203 'M) 
ridial  to  the  point  of  origin. 

Issued  in  Washington.  DC.  on  June  5. 1965. 
|ohn  Wallerson, 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 
I FR  Doc.  85-1 5258  Fi  led  &-24-85:  8:45  a  m  | 

BILUMG  COOC  4910-13-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  2,  154,  157,  161,  and  284 

I  Docket  No.  RM8S-1-000  (Parts  A-D)l 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Wellhead  Decontrol 

Issued:  June  14. 1985. 

AGENCY;  Federal  Energy  Ri>j{ulafory 

Commission. 

ACTION:  Notice  of  comments  filed. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  giving  notice 
th.if  it  will  consider  the  American  Gas 
Association's  preliminary  comments 
and  request  for  clarification  filed  on 
June  6. 1985.  along  with  the  other 
comments  filed  in  response  to  the  notice 
of  proposed  rulemaking  issued  in  Docket 
\o.  R.V185-1-000  (Parts  A-U]  concerning 
regulation  of  natural  gas  pipelines  after 
partial  wellhead  decontrol.  (50  FR 
24130.  (June  7.  1985)). 
FOR  FURTHER  INFORMATION:  Charies  E. 
Teciaw.  Director.  Office  of  Regulatory 
Analysis,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
N.E..  Washington,  D.C.  20426.  Telephone 
(202)  357-8100. 

SUPPLEMENTARY  INrORMATION: 
|une  14.  1365. 

The  American  Gas  .Association  filed 
preliminary  comments  and  a  request  for 
clarification  in  this  prrceedine  on  June  6. 
1985.  The  Commission  has  determined 
to  consider  the  comments  and  questions 
raised  along  with  the  other  comments 
that  are  filed  in  response  to  the  May  30. 
198">.  notice  of  proposed  pjlemaking  in 
this  docket. 

By  direction  of  the  Commission. 
Kenneth  F.  Plumb. 

Secretary. 

(FR  Doc.  aT-151R4  Filed  6-24-85.  8:45  am) 

MLUNG  COOC  S717-OI-M 

18  CFR  Part  271 

I  Docket  No.  RM7»-76-165  (Kansas— 21 

High-Cost  Gas  Produced  From  Tight 
Formations;  Order  Remanding 
Jurisdictional  Agency 
Recommendation  for  Tight  Formation 
Designation;  Kansas 

Issued:  )une  20.  1985. 
AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 
ACTION:  Order  Remanding 
Recommendation. 


SUMMARY:  Under  section  107(c)(i)  of  the 
Natural  Gas  Policy  Act  of  1978,  the 
Federal  Energy  Regulatory  Commission 
designates  certain  types  of  natural  gas 
as  high-cost  gas.  High-cost  gas  is 
produced  under  conditions  which 
present  extraordinary  risks  or  costs  and 
once  designated  may  receive  an 
incentive  price.  Under  section  107(c)(5). 
the  Commission  issued  a  rule 
designating  natural  gas  produced  from 
light  fonnalions  as  high-cost  gas. 
Jurisdictional  agencies  may  submit 
recommendations  of  areas  for 
designation  as  tight  formations.  Here  the 
Federal  Energy  Regulatory  Commission 
remands  the  recommendation  of  the 
Kansas  Corporation  Commission  that 
the  "Tarkio  sands"  of  the  Wabaunsee 
Group  underlying  portions  of  Russell. 
Ellsworth,  and  Lincoln  Counties. 
Kansas,  be  designated  as  a  tight 
formation  under  §  271.703(d). 

DATE:  This  order  is  effective  June  20. 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rol)"ii  VVinU'rs.  (2l)2J  357-5578  or  C.W. 
Gray  Jr.,  (202)  357-8731. 

Order  Remanding  |urisdiclionai  Agency 
Recommendation  for  Tight  Formation 
Designation 

Before  Commissioners:  Raymond  ). 
O'Connor,  Chairman:  Georgiana  Sheldon. 
A.G.  Sousa.  Oliver  C.  Richard  III  and  Charles 
G.  Stdlon. 

On  December  16. 1982,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  received  a 
recommendation,  pursuant  to  §  271.703 
of  the  Commission's  regulations  '  from 
the  Kansas  Corporation  Commission 
(Kansas)  that  the  "Tarkio  sands"  -  of  the 
Wabaunsee  Group,  underlying  portions 
of  Ellsworth.  Russell,  and  Lincoln 
Counties,  Kansas,  be  designated  as  a 
tight  formation. 

The  recommendation  was  proposed  in 
a  Notice  of  Proposed  Rulemaking  by  the 
Director.  Office  of  Pipeline  and  Producer 
Regulation  (Director),  issued  on  August 
2, 1983. ' 


"18  CFR  2-1.703. 

•The  "Tjrkio  sand:,"  of  the  W.ibaunsee  Croup 
are  Late  PennsyUMnian  marine  deposits.  They 
ronsis*  of  three  shdley  sand  stringers  located  in  Ihe 
inter\al  between  the  base  of  the  W'lllard  Shale  and 
the  lop  of  Ihe  Dry  Shale  Member  of  the  Stoller 
Limestone  The  total  thickness  of  these  three  zones 
is  20  to  30  feel:  the  average  depth  to  the  top  of  the 
procducing  zone  is  2200  feet. 

'  48  FR  35663  (August  5. 1983).  No  comments  were 
received  in  support  of  the  recommendation.  No 
public  hearing  was  requested  and  none  was  held. 


Federal  Register  /  Vol.  50.  No.  122  /  Tuesday.  June  25,  1985  /  Proposed  Rules 


26221 


Background 

In  order  to  meet  |  271.703(c)(2)(i)  tight 
formation  guidelines,  it  is  necessary  that 
the  "estimated  average  in  situ  gas 
permeability,  throughout  the  pay 
section,  is  expected  to  be  0.1  millidarcy 
or  less";  that  the  stabilized  production 
rate  against  atmospheric  pressure  is  not 
e.xpected  to  exceed  a  specified  level; 
and  that  no  well  drilled  into  the 
recommended  tight  formation  is 
expected  to  produce,  without 
stimulation,  more  than  five  barrels  of     . 
crude  oil  per  day.  ^ 

Consideration  will  also  be  given  to  a 
tight  formation  recommendation  under 
§  271.703(c)(2)(ii).  even  though  it  does 
not  meet  the  0.1  millidarcy  permeability 
standard.  In  that  case,  applicant  must 
show  that  the  tight  formation  exhibits 
"low  permeability  characteristics"  and 
the  incentive  price  "is  necessary  to 
provide  reasonable  incentives  for 
production  of  natural  gas  from  the 
recommended  formation  due  to  the 
extraordinary  costs  associated  with 
such  production."  Here  Kansas  has 
requested  that  its  recommendation  that 
the  "Tarkio  sands"  of  the  Wabaunsee 
Group  be  considered  under  both 
§§  271.703(c)(2)(i)  and  271.703(c)(2)(ii). 

Under  the  tight  formation  program,  as 
detailed  in  Order  No.  99.'  tight  formation 
recommendations  submitted  to  the 
Commission  by  the  various 
jurisdictional  agencies  are  approved 
under  the  Commission's  rulemaking 
authority.  The  Commission  is  not  limited 
by  the  evidence  in  the  record  presented 
to  it  by  the  jurisdictional  agency  and  the 
various  commenters,  and  accordingly  is 
free  to  request  or  to  develop  any 
additional  evidence  which  it  deems 
necessary  in  order  for  it  to  issue  a  rule 
in  a  tight  formation  designation 
proceeding. 

Although  Kansal  responded  to  two 
requests  for  additional  information 
made  by  the  Director  on  January  17  and 
May  4, 1983,  it  did  not  respond  to  an 
October  18,  1983  letter  requesting 
additional  information  on  expected 
permeability,  oil  production  and 
economic  factors. 

Discussion 

The  Kansas — 2  rjecommendation 
divides  the  area  into  three  discontinuous 
segments  based  on  "expected" 
permeability.  Kansas'  recommendation 
stated  that  permeability  is  expected  to 
exceed  0.1  millidarcy  in  9%  of  the  area, 
is  less  than  0.1  millidarcy  in  51%  of  the 
area,  and  is  unknown  in  40%  of  the  area, 
but  no  explanation  was  given  as  to  how 


the  sizes  and  shapes  of  these  segments 
were  determined.  The  recommendation 
includes  permeability  data  from  five 
wells:  all  the  permeability  data  exceeds 
the  estimated  average  0.1  maximum 
millidarcy  guideline.  Thirteen  of  the 
fifteen  wells  completed  by  applicant  are 
in  areas  which  exceed  the  0.1  millidarcy 
guideline.  No  explanation  was  given  as 
to  why  the  permeability  data  was 
expected  to  meet  Commission 
guidelines.  Also,  no  explanation  was 
given  as  to  why  the  applicant's  well  in 
the  area  would  not  produce  oil,  since 
other  oil  wells  exists  in  the  area  with 
completions  in  a  zone  called  "Tarkio". 

The  recommendation  does  not  include 
sufficient  information  under 
§  271.703(c)(2)(ii)  to  be  considered  under 
those  economic  guidelines.  Without  data 
to  calculate  a  rate  of  return,  it  is  not 
possible  to  determine  whether  the  tight 
formation  maximum  lawful  price  is 
necessary  to  provide  applicant 
reasonable  incentives  for  this 
production. 

The  Commission  Orders 

Based  on  the  discussion  herein,  the 
Commission  remands  to  the  Kansas 
Corporation  Commission  its 
recommendation  that  the  "Tarkio 
sands"  of  the  Wabaunsee  Group 
underlying  portions  of  Russell, 
Ellsworth,  and  Lincoln  Counties, 
Kansas,  be  designated  as  a  tight 
formation.  This  action  is  without 
prejudice  to  rcsubmittal  of  the 
recommendation  in  accordance  with 
§  271.703,  should  Kansas  obtain 
additional  information  which  it  believes 
should  be  considered  by  the 
Commission.  i 

By  the  Commission. 
Kenneth  F.  Plumb. 
Spcretary. 
\VR  Doc.  85-15186  Filed«6-24-fl5;  8:45  am] 
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KERC  Statutes  and  Rcgalations  f  30,183. 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  904 

Public  Comment  and  Opportu.nity  for 
Public  Hearing  on  a  Modification  to  the 
Arkansas  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  EnforcejTient  (OSM). 

Interior. 

ACTION:  Proposed  rule.. 

summary:  OSM  is  announcing       ^ 
procedures  for  public  comment  and  for  a 


public  hearing  on  the  substantive 
adequacy  of  a  revised  program 
amendments  submitted  by  the  state  of 
Arkansas  as  a  modification  to  the 
Arkansas  Permanent  Regulatory 
Program  (hereinafter  referred  to  as  the 
Arkansas  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendments  would 
allow  for  the  extension  of  the  90-day 
abatement  period  and  would  establish 
procedures  for  conducting  informal 
assessment  conferences. 

This  notice  sets  forth  the  times  and 
locations  that  the  Arkansas  program 
and  proposed  amendment  are  available 
for  public  inspection  and  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  program  elements. 

DATES:  Comments  not  received  on  or 
before  4:00  p.m.,  July  25, 1985  will  not 
necessarily  be  considered. 

If  requested,  a  pubic  hearing  on  the 
proposed  modifications  will  be  held  on 
July  23, 1985  beginning  at  10:00  a.m.  at 
the  location  shown  below  under 
"ADDRESSES". 

ADDRESSES: 

Written  comments  should  be  mailed  or 
hand  delivered  to:  Mr.  Robert  Markey, 
Tulsa  Field  Office,  Office  of  Surface 
Mining,  333  West  4th  Street,  Room 
3432,  Tulsa,  Oklahoma  74103 

If  a  public  hearing  is  held,  its  location 
will  be  at:  U.S.  Post  Office  and 
Courthouse,  South  6th  and  Rogers 
Avenue,  Room  229,  Fort  Smith. 
Arkansas 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Markey,  Tulsa  Field  Office, 
Office  of  Surface  Mining,  333  West  4th 
Street,  Room  3432,  Tulsa.  Oklahoma 
74103.  Telephone:  (918)  745-7927. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

A  vailability  of  Copies 

Copies  of  the  Arkansas  program,  the 
proposed  modifications  to  the  program, 
a  listing  of  any  scheduled  public  meeting 
and  all  written  comments  received  in 
response  to  this  notice  will  be  available 
for  review  at  the  OSM  offices  and  the 
office  of  the  State  regulatory  authority 
listed  below,  Monday  through  Friday, 
8:00  a.m.  to  4:00  p.m.,  excluding 
holidays.  Each  requestor  may  receive, 
free  of  charge,  one  single  copy  of  the 
proposed  amendment  by  contacting  the 
Tulsa  Field  Office  listed  below. 

Tulsa  Field  Office.  Office  of  Surface 
Mining.  333  West  4th  Street,  Room 
3432,  Tulsa,  Oklahoma  74103.  Office  of 
Surface  Mining,  Reclamation  and 
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Enforcement.  1100  "L"  Street.  N.W.. 
Washington.  D.C.  20240 
Department  of  Pollution  Control  and 
Ecology.  8001  National  Drive.  P.O.  Box 
9583.  Little  Rock.  Arkansas  72209 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  July  25. 1985 
will  nut  necessarily  be  considered  and 
included  in  the  Administrative  Record 
for  this  final  rulemaking. 

Public  Hearing 

Persons  wishing  to  comment  at  a 
public  hearing  should  contact  the  person 
under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  the  close  of  business  by 
July  16. 1985.  If  no  requests  to  comment 
at  a  public  hearing  are  received,  the 
heifring  will  not  be  held. 

If  only  one  person  requests  to 
comment,  a  public  meeting,  rather  than 
a  public  hearing,  may  be  held  and  the 
results  of  the  meeting  will  be  included  in 
the  Administrative  Record. 

Filing  a  written  statement  at  the  time 
of  the  hearing  is  requested  and  will 
greatly  assist  the  transcriber. 
Submission  of  written  standards  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  appropriate 
questions. 

Public  Meeting 

Persons  wishing  to  meet  with  OSM 
representatives  to  discuss  the  proposed 
amendments  may  request  a  meeting  at 
the  OSVl  office  listed  in  "ADDRESSES" 
by  contacting  the  person  listed  under 
•for  further  INFORMATION  CONTACT". 

II.  Background  on  the  .Arkansas  State 
Program 

On  February  19. 1980.  Arkansas 
submitted  its  proposed  regulatory 
program  to  OSM.  The  Secretary 
approved  the  program  on  November  21. 
1980  (45  FR  77003-77017). 

On  May  23. 1935.  OSM  received 
proposed  program  amendments 
submitted  by  the  State  of  Arkansas 
pursuant  to  30  CFR  132.17.  The  proposed 
program  amendments  would  allow  for 
the  extension  of  the  90-day  abatement 
period  and  would  establish  procedures 
for  conducting  informal  assessment 
conferences.  The  proposed  amendment 
would  allow  the  Arkansas  Department 
of  Pollution  Control  and  Ecology 
(ADPCE)  to  extend  the  time  set  for 
abhtement  if  the  responsible  person 
meets  any  of  the  circumstances 
identified  in  the  proposed  rules  at 
843.12(f).  ADPCE  proposes  to  add 


section  845.18  which  would  establish 
procedures  for  conducting  informal 
assessment  conferences.  Also.  ADCPE 
proposes  language  changes  in  Section 
845.19  which  would  allow  the  person 
charged  with  the  violation  to  request  a 
hearing.  In  addition.  ADCPE  proposes 
language  changes  at  845.20  of  its 
regulations  which  would  address  final 
assessment  and  payment  of  penalty. 

Therefore,  OSM  is  seeking  comment 
on  the  Slates  proposed  amendments.  If 
the  Director  determines  thai  the 
proposal  modifications  are  in 
accordance  with  SMCRA  and  no  less 
effective  than  the  Federal  regulations, 
the  amendment  will  become  part  of  the 
Arkansas  permanent  regulatory 
program. 

III.  Additional  Determinations 

1.  Compliance  with  the  Sational 
Environmental  Policy  Act:  The 
Secretary  has  determined  ih.it,  pursuant 
to  Section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28,  1981.  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  Sections  3,  4.  7.  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs. 

Therefore,  this  actinn  is  exempt  from 
preparation  of  a  Regulatory  Impact 
Analysis  and  regulatory  review  by 
OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
.  would  ensure  that  existing  requirements 
by  SMCRA  and  the  Federal  rules  would 
be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  US  C.  3507. 

List  of  Subjects  in  30  CFR  Part  904 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

/^^  lune  19.  1985. 
Brent  W.  Blauch. 

Ai  r:itff  Dirt't  tor.  Office  of  Surface  Mining. 

PART  904— ARKANSAS 

The  authority  citation  for  30  CFR  Part 
904  continues  to  re<id  as  follows: 


Authority:  Pub.  L  95-87.  Surface  Mining 
Control  and  Rnr.lamation  Act  of  1977  (30 
U.S.C.  1201  et  soq). 

(FK  Doc.  85-15250  Filed  6-24-85;  8:45  am) 

aiLLIMG  COOC  4310-0S-« 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  199 

10oD6010.e-R) 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Liver  Transplantation 

AGENCY:  Office  of  the  Secretary.  DoD. 
ACTION:  Proposed  amendment  of  rule. 

summary:  This  proposed  amendment 
provides  for  coverage  by  the  Civilian 
Health  and  Medical  Program  of  the 
Uniformed  Services  (CHAMPUS)  of  the 
costs  of  liver  transplantation.  The 
amendment  is  necessary  to  state  the 
-principles  by  which  coverage  of  liver 
tran.splantation  will  be  provided,  in 
keeping  with  Pub.  L.  98-94.  which 
amended  title  10.  chapter  55.  United 
States  Code,  to  provide  for  CHAMPUS 
coverage  of  liver  transplant  operations 
performed  on  or  after  July  1. 1983. 

DATES:  Written  public  comments  must 
be  received  on  or  after  July  25. 1985. 

ADDRESS:  Office  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services.  (OCHAMPUS).  Policy  Branch. 
Aurora.  CO  80045. 

FOR  FURTHER  INFORMATION  CONTACT: 
Reta  M.  Michak.  Policy  Branch. 
OCHAMPUS.  telephone  (303)  361^078. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  77-7834.  appearing  in  the  Federal 
Register  on  April  4. 1977  (42  FR  17972). 
the  Office  of  the  Secretary  of  Defense 
published  its  regulation.  DoD  6010.8-R. 
"Implementation  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS). "  as  Part  199  of 
this  title. 

Section  199.10(e)(5)  states 
"CHAMPUS  Basic  Program  benefits  are 
available  for  otherwise  covered  services 
ard/or  supplies  in  connection  with  an 
organ  transplant  procedure:  Provided 
such  transplant  procedure  is  generally  in 
accordance  with  accepted  professional 
medical  standards  and  is  not  considered 
to  be  experimental."  CHAMPUS  has 
considered  liver  transplantation  to  be 
excluded  from  coverage  by  the  terms  of 
this  provision. 

The  Defense  Authorization  Bill  for 
fiscal  year  1984.  Pub.  L.  98-94.  included 
language  authorizing  CHAMPUS  to 
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cover  the  costs  of  liver  transplantation, 
including  the  costs  of  acquisition  and 
transportation  of  tho  donated  liver 
retroactively  effective  for  liver 
transplantation  procedures  performed 
on  and  after  July  1, 1983.  The 
amendment  to  title  10.  chapter  55, 
United  Slates  Code,  the  basic  statute 
governing  CH.AMPL'S,  provides  that  the 
Secretary  of  Defense,  after  consulting 
with  the  Secretary  of  Health  and  Human 
Services  and  other  entities,  will 
determine  the  persons  who  are 
appropriate  candidates  for  liver 
transplantation  and  the  health  care 
facilities  that  are  qualifed  to  receive 
reimbursement  for  the  procedure. 

We  have  determined  that  the  law" 
requires  that  CHAMPUS  benefits  for 
liver  transplantation  services  be 
available  for  all  beneficiaries,  regardless 
of  age,  who  are  suffering  from 
irreversible  liver  injury,  have  exhausted 
alternative  medical  and  surgical 
treatments,  and  are  approaching  the 
terminal  phase  of  their  illness. 
Guidelines  for  CHAMPUS  coverage  of 
liver  transplants  include  the  following 
conditions  which  have  progressed  to  the 
point  of  end-stage  liver  failure: 

Extrahepatic  biliary  atresia,  for 
patients  who  fail  to  respond  to 
hepatoportoentero$tomy  (Kasai 
procedure): 

Chronic  active  hepatitis,  except  in  the 
case  of  drug-induced  chronic  active 
hepatitis,  which  usually  responds  to  the 
removal  of  the  chemical  agent,  and 
hepatiti8>>B  induced  disease  when 
viremia  persists: 

Primary  biliary  cirrhosis  in  the  Final 
stages  of  liver  failure; 

Inborn  errors  of  metabolism  which 
have  caused  end-slage  liver  damage  or 
irreversible  extrahepatic  complications, 
including  alpha  i  antitrypsin  deficiency 
in  children  with  Pi  ZZ  pheno'ype  and 
adults  with  phenotype  Pi  ZZ,  MS,  or  SZ 
where  evidence  of  hepatic  failure  is 
present;  Wilson's  disease  unresponsive 
to  chelation  therapy  with  penicillamine: 
Crigler-Najjar  syndrome.  Type  I: 
tyrosinemia:  Byler's  disease:  Wolman's 
disease:  glycogen  storage  disease,  types 
O  and  IV;  and  certain  genetic  diseases 
associated  with  severe  neurological 
complications,  such  as  hereditary 
deficiency  of  urea  cycle  enzymes  and 
disorders  of  lactate/pyruvate  or  amino 
acid  metabolism: 

Hepatic  vein  thrombosis  (Budd-Chiari 
syndrome]  in  patients  with  severe 
hepatic  decompensation,  who  have  not 
responded  to  anticoagulation  or 
appropriate  surgery  for  portal 
decompression; 

Primary  sclerosing  cholangitis,  when 
appropriate  attempts  at  biliary  tract 


diversion  and  dilation  have  failed,  and  ' 
death  from  liver  failure  is  imminent. 

Primary  hepatic  malignancy  confined 
to  the  liver  but  not  amenable  to 
resection:  and 

Alcoholic  liver  disease,  in  patients   , 
who  develop  evidence  of  progressive 
liver  failure  despite  appropriate  medical 
treatment  and  a  minimum  of  one  yearof 
abstinence  from  alcohol.    ' 

Since  this  is  a  new  benefit  area  we 
will  be  asking  approved  centers  to  agree 
to  certain  procedures  that  will  enable  us 
better  to  monitor  the  benefit.  First,  the 
center  will  be  asked  to  notify  the 
Director,  OCHAMPUS,  or  designee,  as 
soon  as  a  CI  lAMPUS  beneficiary  is 
accepted  as  a  transplant  candidate.  It 
will  also  be  asked  to  submit  bills  that 
itemize  each  service  and  supply  and  the 
charge  for  each.  Finally,  we  will  ask  the  - 
center  to  agree  to  bill  on  behalf  of  the 
donor  hospital  for  the  services  provided 
to  the  donor  following  the  declaration  of 
brain  death.  The  donor  hospital  will  bill 
those  services  to  the  transplant  center, 
which  will  include  the  costs  in  its  bill  to 
the  CH.AMPUS  beneficiary  submitted 
for  CHAMPUS  payment. 

These  guiding  principles  that 
CHAMPUS  will  follow  in  providing 
coverage  for  liver  transplantation 
services  will  be  included  in  the 
CHAMPUS  Policy  Manual.  This  Policy 
Manual  provides  guidance,  policy 
interpretations  and  decisions 
implementing  the  CHAMPUS. 

This  amendment  is  being  published  in 
the  Federal  Register  for  proposed 
rulemaking  at  the  same  time  it  is  being 
coordinated  within  the  Department  of  -. 
Defense  and  with  other  interested 
agencies  so  that  consideration  of  both 
internal  and  external  comments  and     ^ 
publication  of  the  final  rule  can  be 
expedited. 

List  of  Subjects  in  32  CFR  Fart  199 

Claims,  Handicapped,  Health 
insurance,  and  Military  personnel. 

PART  199— [AMENDED] 

Accordingly.  32  CFR,  Part  199  is 
amended  to  read  as  follows: 

1  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  1079. 1086,  5  U.S.C.  301. 

2.  Section  199.10  is  amended  by 
revising  paragraph  (e](5](iii)(6),  adding 
paragraph  (e)(5)(v),  and  revising 
paragraph  (g)(71)  to  read  as  follows: 

§  199.10    Basic  program  benefits. 

***** 

(e)  *  •  * 
(5]  *  *  * 
(iii)  *  •  * 


[b]  With  respect  to  kidney  transplants, 
in  most  cases.  Medicare  (not 
CHAMPUS]  benefits  will  be  applicable 
(Refer  to  §  199.9(e)(3)(vi],  "Eligibility." 

***** 

(v]  Liver  transplants.  Notwithstanding 
the  provisions  of  this  or  any  other 
section  of  this  Part  199,  effective  July  1. 
1983.  CHAMPUS  benefits  are  payable 
for  services  and  supplies  related  to  liver 
transplantation  under  the  following 
circumstances  only: 

[a]  Medical  indications  for  liver 
transplantation.  CHAMPUS  shall 
provide  benefits  for  services  and 
supplies  related  to  liver  transplantation 
performed  for  beneficiaries  who  have  an 
end-stage  liver  disease  which  has  not 
responded  or  no  longer  responds  to 
conventional  medical  therapy  and  is 
considered  appropriate  for  liver 
transplantation  according  to  guidelines 
adopted  by  the  Director,  OCHAMPUS, 
and  who  have  a  life  expectancy  of  six 
months  or  less  without  liver 
transplantation,  or  where  irreversible 
damage  to  the  central  nervous  system  is 
inevitable.  ' 

[b]  Contraindications.  CHAMPUS 
shall  not  provide  coverage  if  any  of  the 
following  contraindications  exist: 

(7]  Alcoholism  not  in  remission  for  at 
least  one  year: 

[2]  Active  substance  abuse; 

[3]  Malignancies  metastasized  to  or 
extending  beyond  the  margins  of  the 
liver:  or 

(-/)  Viral-induced  liver  disease  when 
viremia  is  still  present. 

[c]  Specific  covered  services. 
CHAMPUS  shall  provide  coverage  for 
the  following  services  related  to  liver 
transplantation: 

—(7)  Medically  necessary  services  to 
evaluate  a  potential  candidate's 
suitability  for  liver  transplantation, 
whether  or  not  the  patient  is  ultimately 
accepted  as  a  candidate  for 
transplantation: 

[2]  Medically  necessary  pre-  and  post- 
transplant  inpatient  hospital  and 
outpatient  services; 

[3]  Surgical  services  and  related  pre- 
and  post-operative  services  of  the 
transplant  team: 

[4]  Services  provided  by  a  donor 
organ  acquisition  team,  including  the 
costs  of  transportation  to  the  location  of 
the  donor  organ  and  transportation  of 
the  team  and  the  donated  organ  to  the 
location  of  the  transplantation  center; 

(5)  Medically  necessary  services 
required  to  maintain  the  viability  of  the 
donor  organ  following  a  formal 
declaration  of  brain  death; 

[6]  Blood  and  blood  products; 

(7)  Services  and  drugs  required  for 
immunosuppression,  provided  the  drugs 
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are  approved  by  the  United  States  Food 
and  Drug  Adnimislrafion: 

[S]  Services  and  supplies,  including 
inpatient  care.  \*hich  are  medically    V 
necessary  to  treat  complications  of  the 
transplant  procedure,  including 
management  of  infection  and  rejection 
episodes;  and 

[9]  Services  and  supplies  which  are 
medically  necessary  for  the  periodic 
evaluation  and  assessment  of  the 
successfully  transplanted  patient. 

[J]  Specific  nnn-covered  sen-ices. 
CHAMPUS  benefits  will  not  he  paid  for 
the  following: 

(7)  Services  and  supplies  for  which 
the  beneticiarv  has  no  legal  obligation  to 
pay.  For  example.  CHAMPUS  shall  not 
reimburse  expenses  that  are  waived  by 
the  transplant  center,  or  for  which 
research  funds  are  available:  and 

[2]  Out-of-hospital  living  expenses 
and  any  other  non-medical  expenses, 
including  transportation,  of  the  liver 
transplant  candidate  or  family  medibers. 
whether  pre-  or  post-transplant. 

[e]  Implementation  guidelines.  The 
Director.  OCHAMPUS.  shall  issue  sQch 
guidelines  as  are  necessary  to 
implement  the  provisions  of  this  , 
paragraph. 

•  ••••_ 

(gl*   •   • 

(71)  Transportation.  All  transportation 

except  by  ambulance,  as  specifics lly 
provided  under  paragraph  (d).  and 
except  as  authorized  in  paragraph  (p)(5) 
of  this  section. 

3.  Section  199.12  is  amended  by 
adding  a  new  paragraph  (b)(4y(ii)  and 
redesignating  the  existing  paragraphs 
(b)(4)(ii)  through  (b||4](viii)  as 
paragraphs  (b)(4)(iii)  through  (blWiix). 

§  199.12    Authorized  provMers. 

*  «  •  •  • 

(b)  •  •  * 

(4)  ■   •   • 

(ii)  Liver  transplantation  centers. 

(a)  CHAMPUS  shall  provide  coverage 
for  liver  transplantation  procedures 
performed  only  by  experienced 
transplant  surgeons  at  centers 
complying  with  the  provisions  outlined 
in  paragraph  (b)(4)(i)  of  this  section  and 
mneting  the  following  criteria: 

(7)  The  center  is  a  tertiary  care  facility 
with  a  program  in  graduate  medical 
education; 

[2]  The  center  has  an  active  solid 
organ  transplantation  progra.n 
(involving  liver  transplants  as  well  as 
other  organs); 

(J)  The  transplantation  program  must 
have  at  least  a  50%  one  year  survival 
raie  for  fen  cases.  At  the  time 
CHAMPUS  approval  is  requested,  the 
transplant  center  must  provide  evidence 
that  they  have  performed  at  least  ten 


liver  transplants  and  that  at  least  50%  of 
these  transplanted  patients  have 
survived  one  year  following  surgery. 
The  50"o  one  year  survival  rate  must  be 
maintained  for  continued  CHAMPUS 
approval: 

(■/)  The  center  has  allocated  sufficient 
operating  room,  recovery  room, 
laboratory,  and  blood  bank  support  and 
a  sufficient  number  of  intensive  care 
and  general  surgical  beds  and 
specialized  staff  for  these  areas; 

(5)  The  center  participates  in  a  donor 
procurement  program  and  network; 

[6]  The  center  has  established 
procedures  by  which  the  suitability  of 
candidates  for  transplantation  is 
determined  on  an  equitable  basis; 

(7)  The  transplantation  surgeon  is 
specifically  trained  for  liver  grafting  and 
a  trained  team  is  available  to  function 
whenever  a  donor  liver  is  available; 

[8]  The  transplantation  program  has 
available  the  services  of  experts  in  the 
fields  of  hepatology.  pediatrics, 
infectious  disease,  nephrology  with 
dialysis  capability,  pulmonary  medicine 
with  respiratory  therapy  support, 
pathology,  immunology,  and 
anesthesiology; 

[9)  The  transplantation  program  has 
the  assistance  of  sophisticated 
microbiology,  clinical  chemistry,  and 
radiology: 

[10]  The  transplantation  program  has 
extensive  blood  bank  support,  and 

(77)  The  transplantation  program 
includes  the  availability  of  psychiatric 
and  social  services  support  for  patients 
and  family. 

(b)  In  order  to  receive  approval  as  a 
CHAMPUS  Liver  Transplant  Center,  a 
center  must  submit  a  request  to  the 
Director.  OCHAMPUS.  or  a  designee. 
The  CHAMPUS  Liver  Transplant  Center 
shall  agree  to  the  following: 

(/)  Notify  the  Director.  OCHAMPUS. 
or  a  designee,  upon  the  acceptance  of  a 
CHAMPUS  beneficiary  as  a  candidate 
for  liver  transplantation;  and 

[2]  Bill  for  all  services  and  supplies 
related  to  the  liver  transplantation 
performed  by  its  staff  and  bill  also  for 
services  rendered  by  the  donor  hospital 
following  the  declaration  of  brain  death. 
The  center  shall  agree  to  submit  all 
charges  on  the  basis  of  fully  itemized 
bills.  This  means  that  each  service  and 
supply  and  the  charge  for  each  is 
individually  identified. 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
June  20. 1985. 
|FR  Doc.  85-15196  Filed  6-24-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IA-5-FRL-28S4-7I 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  F.nvironmental  Protection 

Agency  (USEPA). 

ACTION:  Proposed  rulemaking. 

summary:  USEPA  is  proposing  to 
approve  a  revision  to  the  Illinois  State 
Implementation  Plan  (SIP)  for  Carbon 
Monoxide  (CO).  This  proposed 
rulemaking  incorporates  a  June  14. 1984. 
Opinion  and  Order  of  the  Illinois 
Pollution  Control  Board  (IPCB),  PCB  84- 
19.  into  the  SIP.  This  Order  grants  to 
Midwest  Solvent  Company  (MSC)  a 
variance  from  IPCB  Rule  206(a)  that 
governs  CO  emissions  from  the 
Fluidized  Bed  Combustion  (FBC)  boiler 
for  MSC's  facility,  which  is  located  in 
Tazewell  County,  Illinois.  This  action  is 
taken  in  response  to  a  January  16,  1985. 
request  from  the  State  of  Illinois. 
DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  )uly  25. 1985. 

ADDRESSES:  Copies  of  the  SIP  revision 

are  available  at  the  following  addresses 

for  review:  (It  is  recommended  that  you 

telephone  Uylaine  E.  McMahan,  at  (312) 

353-039t).  before  visiting  the  Region  V 

office.) 

U.S.  Environmental  Protection  Agency. 

Region  V,  Air  and  Radiation  Branch, 

230  South  Dearborn  Street.  Chicago. 

Illinois  60604 
Illinois  Environmental  Protection 

Agency.  Division  of  Air  Pollution 

Control.  2200  Churchill  Road, 

Springfield,  Illinois  62706. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  five  copies,  if  possible.) 
Gary  Gulezian.  Chief,  Regulatory 
Analysis  Section,  Air  and  Radiation 
Bnnch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V.  230  South 
Dearborn  Street.  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Uylaine  E  .McMdhan.  (312)  353-0396. 
SUPPLEMENTARY  INFORMATION:  On 
January  16, 1985,  the  Illinois 
Environmental  Protection  Agency 
(IF.PA)  submitted  a  variance  from 
Illinois  Rule  206(a)  for  a  FBC  boiler  ut 
MSC's  facility  in  Tazewell  County. 
Illinois,  as  a  proposed  revision  of  its  CO 
SIP.  Tazewell  County  is  an  area  that  is 
classified  as  attainment  with  respect  to 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  CO. 
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Thu  proposrd  variance  will  allow  CO 
emissions  from  the  new  FBC  boiler  of  up 
to  700  parts  per  million  (ppm),  (based  on 
wet  fluf  gas  and  adjusted  to  50  percent 
excess  air)  until  June  14.  1987.  Because 
the  FBC  boiler  is  a  major  new  source  in 
an  attainment  area,  it  must  meet  the 
best  available  control  technology 
(BACT)  requirement  of  the  Prevention  of 
Significant  Deterioration  (PSD) 
regulations.  The  PSD  program  in  Illinois 
was  delegated  to  the  lEPA  on  April  7, 
1980.  It  is  the  lEPA's  responsibility  to 
make  a  B.'^CT  determination  for  this 
facility  In  addition,  a  new  source  is 
rcqui'ed  to  meet  the  Illinois  SIP  limit  for 
new  sr"irfps  of  CO  In  ludays 
rulemaking,  USEPA's  finding  is  limited 
to  determinmg  that  the  CO  NAAQS  will 
not  be  violated  by  this  variance.  In  this 
notice.  USEPA  makes  no  findings 
regarding  the  Slates  BACT 
dele'^mmation. 

The  IPCB  granted  MSC  a  variance 
from  the  Rule  206(a)  which  allows  a 
temporary  CO  limit  of  700  ppm.  MSC's 
new  FPC  boiler,  is  subject  to  the 
following  operating  conditions: 

1.  This  variance  wfill  expire  on  June  14, 
1967, 

2.  MSC  have  committed  itself  to 

•^  develop  and  implement  a  program  to 
study  and  evaluate  any  technical 
advances  in  the  control  of  CO  in  FBC 
boilers. 

3.  MSC  has  committed  itself  to 
develop  a  program  to  evaluate  the 
operating  characteristics  of  its  FBC 
boiler.  This  program  shall  include  the 
periodic  testing  of  the  FBC  boiler  for  CO 
emissions  so  that  the  operation  of  the 
boiler  can  be  optimized  to  minimize  the 
emissions  of  CO  wWle  maintaining  the 
design  efficiency. 

4.  MSC  has  committed  itself  to  submit 
to  lEPA  every  6  months  a  written  report 
describmg  the  progress  of  the 
aforementioned  program,  as  set  forth  in 
item  numbers  2  and  3, 

MSC  asserts  that  no  available  control 
technology  could  reduce  the  CO 
emissions  to  the  SIP  level  without 
greatly  decreasing  combustion 
efficiency,  and  increasing  NOi 
emissions.  The  air  quality  analysis 
section  of  the  preconstruction  permit 
application  shows  that  the  predicted  CO 
impacts  are  well  below  the  maximum  1- 
huur  and  8-hour  secondary  NAAQS.  In 
reaching  today's  findings,  USEPA  only 
utilized  the  State's  air  quality  analysis 
that  was  completed  as  part  of  the  PSD 
requirements.  The  details  of  this 
analysis  are  contained  in  the  January  16, 
1985,  State  submittal.  This  analysis, 
which  relies  on  USEPA's  Multiple  Point 
Terrain  (MPTER)  reference  model, 
predicted  a  maximum  1-hour  CO  impact 
of  50.62  ;ig/m'.  The  1-hour  standard  for 


CO  is  40.000  ng/m=».  and  the  8-hour 
standard  for  CO  is  10,000  fig/m='. 

Consequently,  it  can  be  concluded 
that  the  MSC's  new  FBC  boiler  will  not 
have  a  significant  impact  on  CO  air 
quality  in  Tazewell  County  and, 
therefore,  will  not  interfere  with 
attainment  and  maintenance  of  the  CO 
NAAQS.  USEPA.  is  today  proposing  to 
approve  PCB  84-19  as  a  revision  to  the 
Illinois  SIP.  However,  USEPA  is  not 
affirming  the  700  ppm  emission  limit  for 
CO  as  BACT  for  FBC  boilers.  USEPA 
believes  that  FBC  boilers  can  meet  a  200 
ppm  CO  emission  limit,  MSC  must 
comply  with  all  the  PSD  requirements 
including  BACT  for  CO.  The  proposed 
approval  of  this  SIP  revision  does  not  in 
any  way  eliminate  the  requirements  for 
MSC  to  comply  with  the  PSD  regulations 
or  any  other  applicable  new  source 
regulation. 

USEPA  is  providing  a  30-day  comment 
period  on  this  notice  of  proposed 
rulemaking.  Public  comments  received 
on  or  before  (30-days  from  publication) 
will  be  considered  in  USEPAs  final 
rulemaking.  All  comments  will  be 
available  for  inspection  during  normal 
business  hours  at  the  Region  V  office 
listed  at  the  front  of  this  notice. 

Under  5  U.S.C.  section  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations.  Ozone, 
Sulfur  oxides,  Nitrogen  dioxide.  Lead, 
Particulate  matter,  Carbon  monoxide. 
Hydrocarbons. 

(Sees.  110, 172  and  301(a)  of  the  Clean  Air 
Act,  as  amended  (42  U.S.C.  7410,  7502,  and 
7601(a))) 

Dated:  May  6, 1985. 

Valdas  V.  Adatnkus, 

Regional  A  dministrator. 

[FR  Doc.  85-15233  Filed  6-24-85;  8:45  am) 
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40  CFR  Part  52 
[A-1-FRL-2854-81 

Approval  and  Promulgation  of 
Implementation  Plans;  Rhode  Island; 
Additional  BACT  Requirements 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule. 


summary:  EPA  is  proposing  to  approve 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Rhode  Island.  These  revisions  will 
require  the  use  of  best  available  control 
technology  (BACT)  for  each  air  pollutant 
emitted  when  permitting  new  stationary 
sources  and  modifications  to  existing 
stationary  sources  not  otherwise  subject 
to  lowest  achievable  emission  rate 
(LAER)  requirements.  The  revisions  also 
require  the  owners/operators  of  fuel 
burning  equipment  to  have  a  sampling 
valve  in  the  fuel  line  to  the  boiler  to 
facilitate  sampling.  The  inlented  nffecf 
of  this  action  is  to  propose  that  these 
revisions  be  approved  as  part  of  the 
Rhode  Island  SIP  under  Section  110  of 
the  Clear  Air  Act. 

dates:  Comments  must  be  receivedon 
or  before  July  25, 1985.  Public  comments 
will  be  considered  before  taking  final 
action  on  these  SIP  revisions. 

ADDRESSES:  Comments  may  be  mailed 
to  Louis  F.  Gitto,  Director,  Air 
Management  Division,  Room  2311,  JFK 
Federal  Bldg.,  Boston,  MA  02203.  Copies 
of  the  submittal  and  EPA's  evaluation 
are  available  for  public  inspection 
during  normal  business  hours  at  the 
Environmental  Protection  Agency,  Room 
2311,  JFK  Federal  Bldg..  Boston,  MA 
02203,  and  Air  and  Hazardous  Materials 
Division,  Department  of  Environmental 
Management.  75  Davis  Street,  Cannon 
Bldg.,  Room  204.  Providence,  RI  02908. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marcia  L.  Spink,  (617)  223-4868. 

SUPPLEMENTARY  INFORMATION:  On 

January  17, 1985.  the  Rhode  Island 
Department  of  Environmental 
Management  (DEM)  submitted  proposed 
revisions  to  the  SIP.  These  revisions 
include  amendments  which  require  that 
BACT  be  used  for  all  new  stationary 
sources  and  modifications  to  existing 
sources  for  every  air  pollutant  emitted. 
This  requirement  is  an  addition  to  the 
current  version  of  Regulation  9 
"Approval  to  Construct.  Install,  Modify 
or  Operate"  of  the  Rhode  Island  SIP 
which  already  requires,  that  for  air 
pollutants  regulated  under  the  Clean  Air 
Act.  BACT  be  used  by  all  new  major 
stationary  sources  and  major 
modifications  in  attainment  areas  and 
the  lowest  emission  rate  (LAER)  be  met 
by  new  major  stationary  sources  and 
major  modifications  in  nonaltainment 
areas.  The  requirement  that  BACT  be 
used  for  every  air  pollutant  emitted  by 
all  new  stationary  sources  and 
modifications  to  existing  sources,  not 
otherwise  subject  to  LAER.  make  Rhode 
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Lsiand's  permilf-ng  regulation  more 
stringent  than  federal  requirements. 

An  additional  aspect  of  the  \SR 
regulation  will  be  affected  by  thi> 
proposed  amendments.  It  concerns  the 
air  quality  analysis  currently  required  as 
part  of  the  applic.ition  for  major  sottrces. 
A  new  major  sour< :e  must  perform  an  air 
<iu.i!ity  analysis  for  each  pollutant  it 
would  have  the  potential  to  emit  in  a 
significant  amount  and  a  major 
m.jdincation  must  perform  the  analysis 
for  each  pollutant  for  which  there  would 
be  a  sigmfii  ant  net  emission  at  the 
source. 

Under  the  existing  regulations,  there 
are  15  an  pollutants  for  which  an  air 
quality  analysis  might  be  necessary 
d'pondinjit  upon  the  level  of  emissions. 
Implem.enta'ion  of  the  proposed 
amendments  will  expand  the  number  of 
rfir  pollutants  for  which  an  air  quality 
analysis  is  currently  required.  In 
addition  to  the  15  air  pollutants 
currently  required,  any  other  pollutant 
that  will  increase  by  25  tons  per  year 
wll  have  to  be  included  in  the  analysis. 
The  analysis  will  still  only  be  required 
i!i  connection  with  major  sources  and 
miijor  modifications. 

EP.\  is  proposing  to  approve  the 
Khode  Island  25  tpy  threshold  level  for 
refjuirlr.g  other  pollutants  be  included  in 
an  air  quality  impact  analysis  This 
proposed  approval  is  done  with  the 
I  nderstandins  that  at  such  time  KP.\ 
determines  that  for  another  pollafanl  the 
threshold  for  requiring  an  air  quality 
impact  analysis  is  less  than  25  tpy.  then 
r.!l  States,  including  Rhode  Island,  will 
have  to  amend  their  permitting 
requirements  accordingly. 

These  revisions  also  include  an 
amendment  to  Regulation  8  "Sulfiir 
Content  of  Fuels"  of  the  Rhode  Island 
SIP  to  require  any  owner  or  operator  of 
a  f.;cl  burning  source  to  have  a  sampling 
valve  in  the  f.iel  line  to  the  boiler, 
betwet  n  the  f'lel  pump  at  J  the  burner, 
to  facilitate  Ihe  taking  of  fuel  samples. 

EPA  is  proposing  to  ippro\e  these 
n-.i.-iions  propped  by  the  Rhode  Island 
l)r\l.  and  is  sjli";iting  public  comments. 
These  comments  will  be  considered 
before  taking  final  aotion.  Interested 
p.rlies  may  participate  in  lh^  Federal 
rulemaking  procedure  by  submitting 
written  commen»s  to  the  address  above. 

These  revisions  are  being  proposed 
under  a  piocedare  called  parallel- 
processing  (47  FR  27073).  Under  parallel- 
processing.  tPA  proposes  rulemaking 
act'on  conriirr°ntly  with  the  Slate's 
procedures  for  amendino  its  regulations. 
If  the  proposed  revisions  are 
substantially  changed.  EP.^  will 
evaluate  thoie  changes  and  may  publish 
another  notice  of  proposed  nilemaking. 


If  no  substantial  changes  are  made  to 
the  proposed  revisions.  EPA  will  publish 
a  final  nilem.aking  notice.  The  final 
rulemaking  action  by  EPA  will  occur 
(»i!ly  after  the  SIP  revisions  have  been 
adopted  by  the  State  of  Rhode  Island 
and  submitted  for  incorporation  into  the 
SIP. 

Proposed  Action 

EPA  is  proposing  to  approve  revisions 
to  Regulations  8  and  9  of  the  Rhode 
Island  SIP  as  proposed  and  submitted 
by  the  DEM  on  January  17. 198.5.  This 
proposed  approval  is  done  with  the 
understanding  that  at  such  time  EPA 
determines  that  for  anoth.-r  pollutant  the 
threshold  for  requiring  an  air  quali'v 
impact  analysis  is  less  than  25  tpy.  then 
all  Sta'ns.  including  Rhode  Island,  will 
have  to  amend  their  permitting 
requirements  accordingly. 

Under  5  U.S.C.  605|b)."l  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
sul;stanfia!  number  of  snail  entities  (see 
46  FR  8709). 

1  he  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

The  Administrator's  d.'cision  to 
approve  or  disapprove  the  plan 
revisions  will  be  based  on  whether  it 
meets  the  requirements  of  sections 
llfJ(j)(2Jl.A)-(K)  and  lin(a)(3|  of  the 
Clearn  Air  Act,  as  amended,  and  EP.\ 
regulations  in  40  CFR  Part  51. 

Authority:  42  U.S.C.  7401-7642. 
D«ied:May  10. 1985. 
Michael  R.  Deland. 

Regional  Administrator.  Re^iioii  I. 

|FR  Doc  a-V  15214  Filed  6- 21-8.1.  .S:4.'.  an.j 
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FEOFRAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

I  MM  Docket  No  84-472.  RM-46M.  RM- 
4832.  RM-4333,  RM-4897i 

FM  Btoadcast  Stations  In  Block  l&iand, 
Middi^ton,  fiewpcrt.  and  Wake+ield,  Rl 
and  Fairhawen  and  Fall  River^  WA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  Action  taken  herein  proposes 
alternatively  the  assignment  of  Channel 
2t>l:A  to  Fall  River,  Massachusetts,  at  the 
roq  jest  of  Tim.  G  Engli.sh.  or  the 
ass';;amenf  of  Channel  2S'3A  to 
Fdirhaven,  Massachusetts,  with  the 
roni:omitant  substitution  of  Chanriel 


262A  for  Channel  296A  at  Middhitown. 
Rhode  Island,  at  the  reque.st  of  Southern 
Massachusetts  Broadcasters.  Inc.  The 
channel  allocations  could  provide  Fall 
River  or  F.iirhaven  with  its  first  local  FM 
service.  The  request  of  Nick  DePetrillo 
to  allocate  Channel  261A  to  Block 
Island,  as  that  community's  second  local 
channel  has  not  been  proposed.  The 
request  of  James  P.  Hughes  to  assijjn 
Channel  2G2.A  to  Wakefield.  Rhode 
Island,  is  denied. 

DATES:  Comments  must  be  filed  on  or 
before  August  12. 1985.  and  reply 
comments  on  or  before  August  27. 1985. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Buieau. 
(202)  fJ34-«530. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Pari  73 

Radio  broadcasting. 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4.  303.  4«  Stat.,  ds 
iini('ndt<d.  1066.  10H2:  47  i;.S.C.  154.  .303. 

Further  Notice  of  Proposed  Rule  Making 
and  Order  To  Show  Cau^c  and 
Memorandum  Opinion  and  Order 

In  Ihe  .Tfidtler  of  imeiidmenf  of  |  73  2021b) 
Table  of  A'.iolments.  FM  Broadcast  Stations. 
(Block  Isl.ind.  Middlftown  ',  Newport  '. 
WdkcTield  ',  Rhode  Island,  and  Fairhavcn  ' 
and  Kail  River  '.  Massachusetts).  MM  Dorket 
No.  84-4-2.  RM-»6.'?8,  RM-4832.  RM-»flJ3. 
RM-J897. 

Adopted:  June  7. 1985. 

RcliMsed:  June  21. 1985. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Xotice  ot  Proposed 
Rule  Makin}!.  49  FR  22513.  pubbshed 
May  30.  1984.  proposing  the  allocation  of 
F.M  Channel  261 A  to  Block  Island. 
Rhode  Island,  as  that  community's 
second  local  service,  at  the  request  of 
Nick  DePetrillo  ("DePetrillo"). 
Comments  in  support  were  filed  by 
DePetrillo.  reiterating  his  intention  to 
apply  for  the  channel,  if  allotted. 
Counlerpioposals  to  the  Block  Island 
allocation  were  filed  by:  (1)  James  P. 
Hashes  ( "fbighes")  requesting  the 
allocation  of  Channel  262A  to 
Wakefield,  and  Channel  274A  to  Block 
Island.  Rhode  Island:  [Z]  Southern 
Massachusetts  Broadcasters.  Inc. 
("SMB")  requesting  ;he  allocation  of 
Channel  296A  to  Fairhaven. 
Massachusetts,  and  the  substitution  of 
Channel  262A  for  Channel  236A  at 


■  These  communities  liuve  been  added  to  th'; 
utptiim. 


Mtddletown.  Massachusetts:  and  (3)  Tim 
G.  English  ("EngHsh")  requesting  the 
allocation  of  Channel  262A  to  Fall  River. 
Massachusetts. 

2.  Hughes'  counterproposal  seeks  the 
allocation  of  Channel  262A  to 
Wakefield,  Rhode  Island,  as  that 
coummunity's  first  local  FM  service 
(RM^832) »,  and  the  allocation  of 
Channel  274A  to  Block  Island  in  lieu  of 
the  proposed  Channel  261A.  The 
opposition  of  Hughes  is  not  to  the  Block 
Island  allocation,  pprse.  but  rather  to 
the  proposal  in  the  omnibus  Notice  in 
Docket  84-231 ',  which  sought  the 
allotment  of  Channel  274A  to 
Wakefield-Peacedale,  Rhode  Island.  He 
contends  that  the  Channel  274A 
allocation  at  Wakefidd  would  require  a 
site  restriction  away  from  the 
community  in  an  area  which  consists 
largely  of  beaches  with  their  attend.int 
environmental  concerns.  The  use  of 
Channel  2G2A  would  not  pose  such 
problems,  according  to  Hughes,  as  the 
channel  could  be  allocated  without 
requiring  the  imposition  of  a  site 
restriction.  He  also  states  that  without 
regard  to  his  counterproposal  for 
Wakefield,  the  allotment  of  Channel 
274A  to  Block  Island  should  be  preferred 
as  it  does  not  require  the  imposition  of  a 
site  restriction  wherees  the  use  of 
Channel  261A  would  be  limited  to  the 
lower  half  of  the  Island. 

3.  Hughes'  counterproposal  for 
Wakefield  will  not  be  proposed  herein. 
By  a  First  Report  and  Order  in  Docket 
84-231  *,  the  Commission  allocated 
Channel  259A  to  Wakefield-Peacedale. 
We  believe  that  this  channel  should  not 
pose  the  problems  raised  by  Hughes  in 
that  the  site  restriction  is  of  a  lesser 
degree  and  requires  the  transmitter  to  be 
located  in  a  different  direction.  As  the 
interest  of  Hughes  is  in  a  first,  not 
second,  allotment  at  Wakefield,  we 
believe  his  interest  has  been  satisfied. 
His  proposal  for  the  allocation  of 
Channel  274A  at  Block  Island  also  will 
not  be  considered  further  as  it  conflicts 
with  the  recently  assigned  Channel  274A 
at  Narrapansett  Pier,  Rhode  Island.  See 
First  Report  and  Order.  Docket  84-231, 
supra.  I 

4.  SMB  requests  the  allocation  of 
Channel  296A  to  Fairhaven, 
Massachusetts,  as  that  community's  first 
local  service  (RM^833)  \  It  states  that  it 


'  PubJic  Sotice  of  the  fiiiag  of  the  counterproposal 
was  given  |uly  30.  1984.  Report  No.  1470. 

>  Notice  of  Proposed  Rule  Making.  49  FR  11214. 
published  March  26. 1984. 

«  50  FR  3514.  published  |anuai7  25. 1985. 

'  Public  Notice  of  the  filing  of  the  counterproposal 
was  given  on  .August  2.  1984.  Report  No.  1472. 


has  conducted  an  allocation  study  and 
found  there  is  no  FM  channel  which  is 
available  to  Fairhaven  on  a  "drop-in" 
basis.  It  has  found,  however,  that  if 
Channel  262A  is  substituted  for  Channel 
296A  at  Middletown,  Massachusetts, 
Channel  296A  can  then  be  utilized  at 
Fairhaven  in  compliance  with  the 
Commission's  mileage  separation 
requirements.  To  this  end,  SMB  requests 
that  the  license  of  Station  WOTB-FM  at 
Middletown  be  modified  to  specify 
operation  on  Channel  262A  in  lieu  of 
Channel  296A.  It  also  states  that  it  will 
reimburse  Station  WOTB,  should  it 
become  the  successful  applicant  at 
Fairhaven.  SMB  argues  that  Fairhaven, 
with  a  1980  population  of  approximately 
15,800  persons,  deserves  its  first  local 
broadcast  service  before  Block  Island, 
with  its  considerably  smaller 
population,  receives  its  second.  Further, 
it  contends  that  the  residents  of  Block 
Island  iilsoreceive  full-time  aural 
service  from  stations  located  in  New 
London  and  New  Haven,  Connecticut. 

5.  The  counterproposal,  filed  by 
English,  requests  the  allotment  of 
Channel  262A  to  Fall  River, 
Massachusetts  (RM-4897).  as  its  first 
local  service.  He  states  that  he  will 
apply  for  the  channel,  if  allocated. 
English  claims  that  Fall  River,  with  a 
full-time  population  of  almost  100,000 
persons,  should  receive  its  first  local 
allocation  before  Block  Island,  a 
community  of  approximately  640 
persons,  receives  its  second. 

6.  DePetriFlo  filed  comments  and  reply 
comments  reiterating  his  interest  in  the 
Channel  261A  Block  Island  allocation. 
As  to  the  proposal  for  Fall  River, 
DePetrillo  states  that  using  the  site 
proposed  by  English  would  not  allow 
the  required  city-grade  coverage  to  be 
provided  as  the  transmitter  would  be 
located  at  Tiverton,  Rhode  Island,  and 
the  city  limits  of  Fall  River  extend  for  11 
miles  past  Tiverton's  city's  limits. 
However,  he  does  note  that  Channel 
262A  can  be  assigned  to  Fall  River  and 
utilized  at  a  site  within  the  community 
itself,  which  would  provide  the  requisite 
signal  level  to  the  community.  While 
acknowledging  that  proposal  for 
Fairhaven.  advanced  by  SMB, 
represents  a  first  local  service  for  that 
community,  he  contends  that  Fairhaven 
already  receives  service  from  two 
stations  located  in  nearby  New  Bedford. 
Further,  DePetrillo  questions  whether  an 
FM  station  at  Fairhaven  would  be 
justifiable  economically  if  the 
reimbursement  to  Station  WOTB 
includes  what  is  sees  as  the  "substantial 
losses"  which  would  be  incurred  during 
the  adjustment  period  to  its  new 
frequency.  He  argues  that  spectrum 


efficiency  would  be  furthered  if  Channel 
261A  is  allocated  to  Block  Island,  and 
situated  on  the  southern  half  of  the 
island,  as  it  would  then  enable  the 
allocation  of  Channel  262A  to  Fall  River 
and  Channel  274A  to  Wakefield.  He 
concludes  by  stating  that  a  second 
allocation  at  Block  Island  would  be  in 
the  public  interest  as  it  could  provide 
service  to  two  different  groups, 
comprised  of:  (1)  The  local  population, 
including  beachfront  towns,  within  25 
miles  of  Block  Island:  and  (2)  the  marine 
interests  of  both  commercial  and 
pleasure  boaters. 

7.  Contrary  to  DePetrillo's  assertions, 
the  proposals  for  Block  Island  and  Fall 
River  are  mutually  exclusive.  The 
Commission's  mileage  separation  rules 
require  first  adjacent  Class  A  channels 
to  be  separated  by  at  least  64  kilometers 
(40  miles).  See  §  73.207  of  the  Rules. 
Here,  Block  Island  is  located  only  59 
kilometers  from  Fall  River  and  TjI 
kilometers  from  Middletown.  Therefore, 
each  of  these  proposals  must  be  given 
comparative  consideration. 

8.  Block  Island,  with  a  population  that 
English  states  is  approximately  640 
persons,  has  one  FM  channel.  Channel 
257A  is  allocated  to  Block  Island  and  a 
permit  has  been  issued  to  Station  WITQ. 
Block  Island  Sound.  Inc.  Fall  River,  with 
a  1980  U.S.  Census  population  of  92,574 
persons,  and  Fairhaven.  with  a  1980  U.S. 
Census  population  of  15.759  persons, 
have  no  local  FM  service,  although  we 
note  the  Fall  River  has  two  full-time  A.M 
stations.  We  do  not  believe  that  a 
second  local  FM  service  to  a  community 
especially  one  as  small  as  Block  Island, 
could  be  justified  before  a  first  local 
service  is  provided  at  either  of  the  two 
substantially  larger  communities.  As 
stated  earlier,  were  we  to  assign 
Channel  261A  to  Block  Island,  then 
neither  the  Fairhaven  nor  Fall  River 
proposals  could  be  effpctufed.  See 
Revision  of  FM  Assignment  Policies  and 
Procedures.  90  F.C.C.  2d  88  (1982).  As  to 
DePetrillo's  statement  that  Fairhaven 
already  receives  service  from  nearby 
stations,  the  Commission's  policy  is  the 
service  from  stations  located  outside  the 
community  cannot  be  a  substitute  for 
local  service.  Therefore,  we  believe  that 
the  comparative  determination  to  be 
made  is  whether  to  assign  a  first  local 
FM  service  to  either  Fall  River  or 
Fairhaven.  Accordingly,  we  shall  not 
further  propose  the^Uocation  of 
Channel  261A  to  Block  Island  in  this 
Further  Notice. 

9.  Channel  262A  can  be  allotted  to 
Fall  River,  in  compliance  with  the 
Commission's  mileage  separation 
requirements,  with  a  site  restriction  of 
10.6  kilometers  (6.6  miles)  south.  This 
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restrii:tion  will  avoid  a  short-spacing  to 
Station  WHFB-FM,  Channel  262. 
Portsmouth.  New  Hampshire.  Channel 
262A  can  alternatively  be  substituted  for 
Channel  2i)6A  at  Middletown,  Rhode 
Island,  and  utilized  at  Station  WOTB's 
present  site.  Channel  296A  can  then  be 
allocated  to  Fairhaven.  without  any  site 
restriction.  Additionally,  we  note  that 
Station  WOTBs  Channel  296A  at 
Middletown  is  actually  allocated  at 
Newport.  Rhode  Island,  in  the  FM  Table 
of  Allotments.  Therefore,  we  also 
propose  to  amend  the  ¥M  Table  to 
reflect  its  actual  use  at  Middletown. 
regardless  of  which  community  receives 
the  new  FM  channel. 

10.  Accordinsily.  we  believe  the  public 
interest  would  be  served  by  proposing 
the  amendment  of  the  FM  Table  of 
Allotments.  §  73.202(b)  of  the 
Commission's  Rules,  for  the 
communities  listed  below,  to  read  as 
follows: 


OaKTviHo. 

Crty 

r-  - 
Present 

P-cposed 

FaM  Rivef  MA 

262A 

M<MMO«>n,  H>                              

FsKtwvan  MA                  

^.. 

298A 
39M 

MMflWomn.  Rl _ 

Newport.  Rl f J 

2MA 

293A 

11.  The  Commission's  authority  to 
institute  rulemaking  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  v/i!l  be  allocated. 

12.  Inl?iested  parties  may  file 
comments  on  or  before  August  12.  1985, 
and  reply  comments  on  or  before  August 
27. 1985.  and  are  advised  to  read  the 
Appendix  for  the  proper  procedures. 
Additionally,  a  copy  of  such  comments 
should  be  served  on  the  petitioners,  or 
their  counsel  or  consultant,  as  follows: 
Tim  G.  English.  355  Center  Road.  Easton. 

Connecticut  06612  (Petitioner  for  Fall 
River) 
George  Gray.  Radio  Station  WBSM.  220 
Union  Street.  New  Bedford, 
Massachusetts  02740  (Petitioner  for 
Fairhaven) 

13.  It  is  ordered.  That  pursuant  to 
section  316(a)  of  the  Communications 
Act  of  1934.  as  amended.  Leisure  Market 
Radio.  Inc..  the  licensee  of  Station 
WOTB.  Middletown.  Rhode  Island,  shall 
show  cause  why  its  license  should  not 
be  modified  to  specify  operation  on 
Channel  262A. 


14.  Pursuant  to  S  1  87  of  the 
Commission's  Rules.  Leisure  Market 
Radio.  Inc.  may.  not  later  than  August 
12. 1985,  request  that  a  hearing  be  held 
on  the  proposed  modification.  If  the 
right  to  request  a  hearing  is  waived. 
Leisure  Market  Radio.  Inc.  may.  not 
later  than  August  12. 1985.  file  a  written 
statement  showing  with  particularity 
why  its  license  should  not  be  modified 
as  proposed  in  the  Order  to  SIww 
Cause.  In  this  case,  the  Commission  may 
call  on  Leisure  Market  Radio.  Inc.  to 
furnish  additional  information, 
designate  the  matter  for  hearing,  or 
issue,  without  further  proceedings,  an 
Onier  modifying  the  license  as  provided 
in  the  Order  to  Show  Cause.  If  the  right 
to  request  a  hearing  is  waived  and  no 
written  statement  is  filed  by  the  date 
referring  to  above.  Leisure  Market 
Radio.  Inc.  will  be  deemed  to  have 
consented  to  the  modification  as 
proposed  in  the  Order  to  Show  Cause 
and  a  final  Order  will  be  issued  by  the 
Commission,  if  the  channel  assignment 
at  Fairhaven  is  ultimately  found  to  be  in 
the  public  interest. 

5.  It  is  further  ordered.  That  the 
Secretary  of  the  Commission  shall  send 
by  certified  mail,  return  receipt 
requested,  a  copy  of  this  Order  to  the 
following:  Leisure  Market  Radio.  Inc., 
527  Madison  Avenue.  New  York.  New 
York  10022. 

16.  It  is  further  ordered.  That  the 
counterproposal  of  James  P.  Hushes 
(RM^832)  is  denied. 

17.  The  Comm.ission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments. 

§  73.202(b)  of  the  Commission's  Rules. 
See.  Certification  that  Section  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§<i  73.202(b).  73.504  and  73.606fb}  of  the 
Commission's  Rules.  46  FR  11349. 
published  February  9. 1981. 

13.  For  further  information  concerning 
this  proceeding,  contact  Leslie  K. 
Shapiro.  Mass  Media  Bureau.  (202)  634- 
653().  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proccedini's. 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 


presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment  to 
which  the  reply  is  directed  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federd!  Cummunicdtions  Commission. 

Charle*  Schott, 

Chief.  Policy  and  Rules  Division.  Mass  Mtniia 

Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1),  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
19.34.  as  amended,  and  §§  0.61.  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  S  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  No  f  ice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and.  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 
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4.  Comments  and  Reply  Comments: 
Sen  ice.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parlies  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420(a).  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspect ioin  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
N.W.,  Washington,  D.C. 

(FR  Doc.  85-15225  Filed  6-24-85;  8:45  am| 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  85-200;  RM-49431 

FM  Broadcast  Stations  in  Key  West 
and  IHialeati,  PL 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  Action  taken  herein  proposes 
to  substitute  Channel  223C1  for  Channel 
222  at  Key  West,  Florida,  in  response  to 
a  petition  filed  by  Florida  Keys 
Broadcasting  Corporation,  licensee  of 
Station  WFYN-FM,  Key  West,  Florida. 
In  addition,  the  licensee  of  Station 
WCMO-FM.  Hialeah,  Florida,  seeks  the 
substitution  of  Channel  222C2  for 
Channel  221A  at  Hialeah.  The 
modification  of  license  to  the  new 
channel  is  requested  in  both  cases. 
DATES:  Comments  must  be  filed  on  or 
before  August  12, 1985,  and  reply 
comments  must  be  filed  on  or  before 
August  27, 1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 


FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree,  Mass  Media  Bureau. 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4.  303.  48  Stat.,  as 
amended,  1066,  1082;  47  U.S.C.  154.  303. 

Proposed  Rule  Making 

In  the  matter  of  amendment  of  §  73.202(b). 
table  of  allotments.  FM  broadcast  stations 
(Key  West  and  Hialeah.  Florida);  MM  Docket 
No.  85-200.  RM-4943. 

Adopted:  June  7, 1985. 

Released:  June  21, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  herein  considers  a 
petition  for  rule  making  filed  by  Florida 
Keys  Broadcasting  Corporation 
("WFYN")  ("petitioner"),  licensee  of 
Station  WFYN-FM,  which  seeks  to 
substitute  Channel  223C1  for  Channel 
222  at  Key  West,  Florida,  and  to  have  its 
license  modified  to  specify  the  new 
channel.  Additionally,  petitioner  has 
requested  substitution  of  Channel  222C2 
for  Channel  221A  at  Hialeah,  Florida. 
Great  Joy,  Inc.  licensee  of  Station 
WCMQ-FM  at  Hialeah  (Channel  221A) 
filed  comments  consenting  to  the 
proposed  channel  change  and 
modification  of  is  license. 

2.  In  justification  of  the  request. 
WFYN  states  that  in  previous  action  the 
Commission  substituted  Channel  222  for 
Channel  223  at  Key  West  in  order  to 
provide  for  the  allotment  of  Channel 
224A  to  Marco.'  However,  since  no 
party  has  been  granted  a  construction 
permit  for  use  of  Channel  224A  at 
Marco,  petitioner  states  that  it  has  not 
been  required  to  modify  its  facilities  and 
remains  operational  on  Channel  223. 
Petitoner  further  notes  that  the  present 
facilities  for  Station  WFYN-FM  (100  kw. 
550  ft.  HAAT)  is  less  than  the  minimum 
requirements  for  a  Class  C  station  but 
meets  the  conditions  for  Class  Cl,  in 
accordance  with  the  provisions  of  EC 
Docket  80-90.  Petitioner  adds  that,  due 
to  the  lack  of  site  availibility  based  on 
aeronautical  safety  standards,  it  would 
be  virtually  impossible  to  meet  the 
requirements  for  a  Class  C  operation. 
Therefore,  it  is  willing  to  accept  Class 
Cl  status  immediately,  rather  than 
switching  to  Channel  222.  This  proposal 
is  said  to  save  a  disruption  of  WFYN- 
FM's  service  and  the  reimbursement 
cost  to  the  ultimate  permittee  for 
Channel  224A  at  Marco.  We  are  also 


told  by  petitioner  that  Channel  223C1  at 
Key  West  would  fully  protect  the  Marco 
allocation. 

3.  Additionally.  WFYN  has  requested 
the  substitution  of  Channel  222C2  for 
Channel  221A  at  Hialeah,  Florida 
(WCMQ-FM).  to  allow  that  station  to 
upgrade  its  facilities.  In  comments, 
counsel  for  the  licensee.  Great  Joy,  Inc. 
stated  that  its  client's  willingness  to 
accept  a  modification  of  the  license  to 
specify  Channel  222C2  for  Channel 
221A. 

4.  In  view  of  the  above,  we  shall 
propose  to  substitute  Channel  222C1  for 
222  at  Key  West,  Florida,  and  Channel 
222C2  for  221A  at  Hialeah.and  the 
modification  of  the  licenses  accordingly. 
Pursuant  to  the  Commission's  Rules. 

§  1.420(g),  the  modification  of  the  license 
for  Station  WCMQ-FM  cannot  be 
implemented  if  other  parties  express  an 
interest  in  the  proposed  allotment  unless 
an  additional  equivalent  channel  is 
available  for  allotment  to  Hialeah.  See 
Modification  of  FM  Station  Licenses,  98 
F.C.C.  2d  916  (1984).  This  procedure  (see 
§  1.420(g)  of  the  Commission's  Rules) 
would  not  apply  to  the  Key  West 
proposal  since  no  upgrade  in  facilities  is 
contemplated.  To  avoid  short  spacing  to 
Station  WNGS  (FM),  West  Palm  Beach, 
Florida,  the  allotment  of  Channel  222C2 
is  restricted  to  a  transmitter  site  0.8  km 
(0.5  miles)  south  of  Hialeah. 

5.  Comments  are  invited  on  the 
proposal  to  amend  the  FM  Table  of 
Allotments.  §  73.202(b)  of  the  Rules, 
with  regard  to  the  communities  listed 
below: 


City 

Present 

Proposed 

Key  West. 

FL 
Hialeah  FL 

222.  228A.  254.  258. 

296A,  and  300C1. 

221A 

223C1.  254,  258, 

296A.  ar>d  30OC1 
222C2 

'BC  Dockets  81-487  and  81-818.  48  FR  19879. 
published  May  3. 1983. 


6.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

7.  Interested  parties  may  file 
comments  on  or  before  August  12, 1985, 
and  reply  comments  on  or  before  August 
27, 1985,  and  are  advised  to  read  the 
Appendix  for  the  proper  procedures. 
Additionally,  a  copy  of  such  comments 
should  be  served  on  the  petitioners,  or 
their  counsel  or  consultant,  as  follows: 
Howard  J.  Braun,  Fly,  Shuebruk, 

Gaguine,  Boras,  Schulkind  and  Braun. 
1211  Connecticut  Avenue,  NW.. 
Washington.  D.C.  20036,  (Counsel  for 
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Florida  Keys  Broadcdsting 
Corporation) 
lames  M.  Weitzman.  Shrinsky. 
Weitzman  and  Eisen.  1120 
Connecticut  Avenue — Suite  270. 
Washington,  DC  20036.  (Counsel  for 
Great  |oy.  Inc.). 

8.  The  Commiuion  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
Hpply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments. 

§  73.202(b)  of  the  Commission's  Rules. 
See.  Certification  that  sections  603  and 
6iH  of  the  Regulatory  Flexibility  Act  Do 
Xot  App!\  to  Rule  Making  to  Amend 
•f^"  73.202(6).  T3.504  and  73606{bl  of  the 
Commission's  Rules.  46  FR  11549. 
published  February  9. 1961. 

9.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree.  Mass  Media  Bureau.  (202)  634- 
6530.  However,  members  of  the  public 
should  :u)te  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
Ihe  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
whiijh  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Cofnmunications  Commission. 

ChariM  Schott 

Ch:ef.  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

.Appendix 

1  Pursuant  to  authority  found  in 
sections  4(i).  5(d)(1).  303  (g)  and  (r).  and 
397(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  §§  0.61.  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments.  \  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Ruif 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
PT-oponent{s)  will  be  expected  to  answer 
'whatever  questions  are  presented  in 


initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and.  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  .Vj//ce.  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  arc  filed  latrr 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Serxice.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commissions  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  i  1.420  (a),  (b)  and  (c)  of 
the  Commissions  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1  420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  inspection  of  Filings  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 


the  Commission's  Public  Reference 
Room  at  its  headquarters.  1919  M  Street, 
NW..  Washington.  D.C. 
[FR  Doc.  85-15224  Filed  6-24-85:  8:45  am) 
MLUNO  CODE  sna-oi-M 


47  CFR  Part  73 

(MM  Docket  No.  «5-198;  RM-49371 

FM  Broadcast  Stations  in  BrookfMd, 
Wl;  Wauksffan,  and  Des  Plainss,  IL 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  Action  taken  herein,  at  the 
request  of  Tran  Broadcasting 
Corporation,  proposes  the  allotment  of 
Channel  295A  to  Brookfield.  Wisconsin, 
and  the  reallotment  of  Channel  201  from 
Waukegan.  Illinois,  to  reflect  it  actual 
use  in  Des  Plaines.  Illinois. 
DATES:  Comments  must  be  filed  on  or 
before  August  12. 1985.  and  reply 
comments  on  or  before  August  27. 1985. 
ADDRESS:  Federal  Communications 
Commission,  W.ishington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT. 
Patricia  Rawlings,  Mass  Media  Bureau. 
(202]  634-6.S,10. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
The  authority  citation  continues  to 
read: 

Authority:  Sees.  4.  303.  48  Slat.,  aa 
amended.  1066.  10«2.  47  U.S.C.  154.  303. 

Proposed  Rule  Making 

In  the  mdtt»^r  of  amendment  of  i  73.202(b). 
table  of  allotments.  FM  broadcast  stations 
(Brouiifield.  Wisconsin:  VVaukej^an.  and  Des 
Plaines.  Illinois):  MM  Docket  No.  85-198. 
RM-4937 

Adopted:  )une  7, 1985. 

Released;  June  21, 1965. 

By  Ihe  Chief.  Policy  and  Rules  Division. 

1.  Before  the  Commission  is  a  petition 
for  rule  making  filed  by  Tran 
Broadcasting  Corporation  (  "petitioner"), 
seeking  the  allocation  of  FM  Channel 
295A  to  Brookfield.  Wisconsin,  as  that 
community's  first  FM  se.'vice.  Petitioner 
has  stated  its  intention  to  apply  for  the 
channel. 

2.  The  channel  can  be  allotted  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
7.8  kilometers  (4.9  miles)  northeast  of 
the  community.  This  restriction  is 
necessary  to  avoid  short  spacings  to 
Station  WSJY.  Channel  297  at  Fort 
Atkinson.  Wisconsin,  and  Station 
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WYEN.  Channel  294  at  Des  Plaines. 
Illinois.  Channel  294  is  presently 
allocated  to  Waukegan,  Illinois,  and  we 
are  proposing  to  reallot  the  channel  to 
reflect  its  actual  use  in  Des  Plaines. 
Illinois. 

3.  The  allotment  of  Channel  295A  to 
Brookfield,  Wisconsin,  could  provide 
that  community  with  its  first  FM 
allotment.  We  are  also  proposing  to 
reallot  Channel  294  from  Waukegan. 
Illinois  to  Des  Plaines,  Illinois,  to  reflect 
its  actual  usage.  Comments  are  invited 
on  the  proposal  to  amend  the  FM  Table 
of  Allotments.  §  73.202(b)  of  the 
Commission's  Rules,  with  regard  to  the 
following  communities: 


Channel  No 


BrooKtieW.  Wl 

Waukegan.  IL  ... 
Des  Piames.  IL . 


Cl^ 


272A.294 


Present 
Proposed 


295A 

272A 
294 


4.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
rijquired  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

5.  Interested  parties  may  file 
comments  on  or  before  August  12. 1985. 
and  reply  comments  on  or  before  August 
27,  1985.  and  are  advised  to  read  the 
Appendix  for  the  proper  procedures. 
Additionally,  a  copy  of  such  comments 
should  be  served  on  the  petitioners,  or 
their  counsel  or  consultant,  as  follows: 
Hal  Nichol,  President,  Trans 
Broadcasting  Corporation,  Inc.,  10828  W. 
Appleton  Avenue,  Milwaukee,  WI  53225 
(Petitioner). 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allotments. 

§  73.202(b)  of  the  Conimission's  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
(}§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  Rules.  46  FR  11549, 
published  February  9, 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Patricia 
Rawlings,  Mass  Media  Bureau,  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 


allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  consitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 
Federal  Communications  Commission. 
Charles  SchotI, 

Chiff.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

.'\ppendix 

1.  Pursuant  to  authority  found  in 
section  4(i),  5(d)(1),  303(g)  and  (r),  and 
307(b)  of  the  Comunications  Act  of  1934. 
as  amended,  and  §§  0.61,  0.204(b)  and 
0.283  of  the  Commission's  Rules,  it  is 
proposed  to  amend  the  FM  Table  of 
Allotments,  §  73.202(b)  of  the 
Com.mission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponenf(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 


connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  l!415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters.  1919  M  Street, 
NW.,  Washington,  D.C. 

|FR  Doc.  85-15223  Filed  6-24-65:  8:45  am| 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

I  MM  Docket  No.  85-199;  RM-49521 

FM  Broadcast  Stations  in 
Spotsylvania,  VA 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule.  * 

SUMMARY:  Action  taken  herein,  at  the 
request  of  Keith  E.  Angstadt,  proposes 
the  allotment  of  Channel  257A  to 
Spotsylvania,  Virginia,  as  that 
community's  first  FM  service. 

DATES:  comments  must  be  filed  on  or 
before  August  12, 1985,  and  reply 
comments  on  or  before  August  27, 1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Pjiricid  Rowlings.  Mdss  Media  Bureau. 
(202)  614-6.V10. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Kaido  broadcasting. 
The  authority  citation  continues  to 
read: 

Authority:  Sees.  4.  303.  48  .slat.,  us 
amended.  106«j.  '.082;  47  i;.S.C.  154.  303. 

Notice  of  Proposed  Role  Making 

In  the  rratlpr  of  amendment  of  S  73.202ib). 
table  of  aHotmcn's.  FM  broadcast  stations. 
(SpotsyHrtrii  Virginia)  ,.\fM  Docket  No.  85- 
199.  RM-495iJ. 

Adopted:  June  7.  1985. 

Released:  June  21. 1985. 

By  the  Chief.  Policy  and  Rules  Division. 

1  The  Commission  has  before  it  for 
consideration  a  petition  for  rule  making 
filed  by  Keith  E.  Angstadt  ("•petitioner"), 
seeking  the  allotment  of  FM  Channel 
257A  to  Spotsylvania.  Virginia,  as  that 
community's  first  FM  service.  Petitioner 
has  stated  his  intention  to  apply  for  the 
channel. 

2.  The  channel  can  be  allotted  in 
compliance  with  the  Commissions 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
11.4  kilometers  (7.1  miles)  southwest  of 
the  community.  This  restriction  is 
necessary  to  avoid  short  spacing  to  FM 
Stallion  WGAY  on  Channel  258  in 
Washington.  DC.  However,  a  site  11.4 
Km  removed  from  the  center  of  the  city 
may  prove  difficult  to  provide  a  city- 
grade  (70  dBu)  signal  to  the  principal 
i;ommunity.  The  petitioner  or  other 
interested  parties.  thpref.)re,  should 
provide  information  that  a  site  is 
available  that  will  meet  the  minimum 
spacing  requirements  and  provide  a  city- 
;k;rade  signal  to  the  community. 

3.  In  view  of  the  fact  that 
Si^utsylvania.  Virginia  could  receive  its 
first  local  FM  service  the  Commission 
f-nds  it  would  be  in  the  public  interest  to 
seek  comments  on  the  proposal  to 
amend  the  FM  Table  of  Allotments. 

§  73.202(b)  of  the  Commission's  Rules, 
as  follows: 


CummINo. 

0«¥ 

PKMM     1   PropoMd 

1         1 

f 1            257A 

4.  The  Commission's  authority  to 
institute  mle  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 


Note.— A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appt'nJix 
before  a  channel  will  be  allotted. 

5.  Interested  parties  may  file 
comments  on  or  before  August  12.  19B5. 
and  reply  comments  on  or  befoa-  August 
2",  1965.  and  are  advised  to  read  the 
Appendix  for  the  proper  procedures. 
Additionally,  a  copy  of  such  comments 
should  be  served  on  the  petiti<mers.  or 
their  counsel,  or  consultant,  as  follows: 
Keilh  E.  Angstadt.  P  O.  Box  5523. 
Falmouth.  Virginia  22403. 

6.  rhe  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  pro(efd:ngs  to 
amend  the  FM  Table  of  Allotments. 

§  73.202(b)  of  the  Commission's  Rules. 
See.  Certification  that  SL'ction$  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  App/v  to  Rule  Making  to  Amend 
73.202(bi.  73.504  and  73.606fb)  of  the 
Commission's  Ru.'es.  46  FR  11549. 
published  February  9. 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Patricia 
Rawlings.  Mass  Media  Bureau,  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  oificially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federrti  Conununications  Commission. 

CtMrlM  Scbott. 

Chief.  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d|(l),  303(g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  9S  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  Proposed  to  amend  the  FM  Table  of 
Allotments,  §73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Milking  to  which  this  Appendix  is 
attached. 


2.  Shov^ings  Required.  Comments  are 
inviti'd  on  the  prr.po.sal(s)  discussed  in 
the  .\L)tice  of  Proposed  Rule  Making  to 
v\hii-h  this  Appendix  is  attached. 
Propunent(s)  will  he  expected  to  answer 
whatever  questions  are  presented  in^. 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  the  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
P'ailure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-nff  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parlies  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 
§  1.420(d)  of  the  Commission's  Rules.) 

(h)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal{s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  Lter 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  countt rproposal 
may  lead  the  Conimissio'J  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Sen,ire.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Prooused  Rule  Making  to  which  this 
Appendix  is  attached.  Ail  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Rep'y  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420(a).  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  S  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments. 
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reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Fi Zings.  All 
filings  made  in  this  proceeding  will  bo 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  E*ublic  Reference 
Room  at  its  headquarters.  1919  M  Street. 
NW..  Washington.  D.C 
ira  Doc  85-15226  Filed ^6-24-85:  8:45  ^ni) 

BILLING  CODE  S712-D1-M 


47  CFR  Part  97 

(PR  Docket  No.  85-221 


Frequency  Coordination  of  Repeaters 
in  \he  Amateur  Radio  Service;  Order 
Extending  Time  for  Filing  Comments 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule:  extension  of 

comment  period. 

summary:  This  document  extends  the 
deadline  for  filing  comments  in  this 
proceeding  from  July  1, 1985  to  August 
15. 1985  to  allow  the  American  Radio 
Relay  League  additional  time  in  which 
to  evaluate  complex  technical  issues 
and  membership  input  in  order  to 
formulate  a  position  on  this  matter. 
dates:  Comments  must  be  filed  on  or 
before  August  15, 1985.  Reply  comments 


must  be  filed  on  or  before  September  30. 

1985. 

address:  Federal  Communications 

Commission.  1919  M  Street,  NW.. 

Washinston.  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  J.  Borkowski,  Private  Radio  Bureau, 

Washington.  D.C.  205.54.  (202)  632^964. 

SUPPLEMENTARY  INFORMATION: 

Order 

In  the  matter  of  amendment  of  part  97  of 
the  Coinmission's  rules  concerning  frequency 
coni'dination  of  repeaters  in  the  amateur 
radio  service:  PR  Docket  No.  85-22. 

Adopted:  June  17. 1985. 

Released:  June  19. 1985. 

By  the  Chief,  Private  Radio  Bureau. 

1.  The  American  Radio  Relay  League. 
Incorporated,  (ARRL)  has  filed  a  Motion 
for  Extension  of  Time  to  Submit 
Comments  in  response  to  the  Notice  of 
Proposed  Rule  Making.  50  FR  6219, 
February  14, 1985,  [Notice]  in  this 
proceeding.  The  Notice  required  that 
comments  be  filed  on  or  before  July  1. 
1985,  and  that  reply  comments  be  filed 
on  or  before  September  30, 1985. 

2.  The  ARRL  seeks  a  forty-five  day 
extension  of  the  comment  period 
through  August  15, 1985.  In  support  of 
this  request,  the  ARRL  stated  that  it 
needed  this  additional  time  to  evaluate 
the  large  amount  of  input  it  is  receiving 
from  the  amateur  community  on  the 
complex  technical  issues  related  to  this 


matter.  This  would  permit  its  Board  of 
Directors  to  reach  a  position  on  this 
proceeding  at  its  next  scheduled  meeting 
on  July  25  and  26. 1985. 

3.  Good  cause  having  been  shown,  it 
is  ordered,  That  the  Motion  for 
Extension  of  Time  to  Submit  Comments 
filed  by  the  American  Radio  Relay 
League,  Incorporated  on  April  3. 1985,  is 
granted.  This  action  is  taken  pursuant  to 
the  authority  contained  in  sections  4  (i) 
and  (j)  and  303{r)  of  the 
Communications  Act  of  1934,  as 
amended  (47  U.S.C.  154  (i)  and  (j)  and 
303(r))  and  pursuant  to  the  provisions  of 
Sections  C.131(a)  and  0.331  of  the 
Commission's  rules  (47  CFR  0.131(a)  and 
0.331). 

4.  "The  current  reply  comment  date  of 
September  30, 1985  permits  a  forty-six 
day  reply  comment  period  even  after  the 
extended  comment  period.  It  appears 
that  this  reply  comment  period  should 
still  be  sufficient. 

5.  Therefore,  comments  in  this  matter 
may  be  filed  on  or  before  August  15, 
1985.  Reply  comments  may  be  filed  on  or 
before  September  30, 1985. 

6.  For  further  information  about  this 
matter  contact  John  J.  Borkowski  at  (202) 
632-4964. 

Federal  Communications  Commission. 
Robert  S.  Foosaner, 

Chief,  Private  Radio  Bureau. 

[VR  Doc.  85-15217  Filed  6-24-65:  8:45  am] 
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This  section  of  the  FEDERAL   REGISTER 
contains  documents  ottief  than   rules  or 
proposed  ruies  that  are  applicable  to  the 
public    Notices  of  heanngs  and 
investigations,  committee  nf>eetings    ager^cy 
decisions  and  rulings,  delegatiorvs  of 
authority,   filir>g  of   petitions   and 
applications  and  agency  statements  of 
orgaruzation  and  functions  are  examples 
of  documents  appeanng  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

Advisory  Committee  Meeting 

Pursuant  to  the  provisions  of  section 
10(a)(2)  of  the  Federal  Advisorj- 
Committee  Act  (Pub.  L.  92-463),  a  notice 
is  hereby  given  of  the  following 
committee  meetings: 

Name:  Federal  Grain  Inspection  Ser\ice 
Advisor>-  Committee. 

Date:  July  15. 1985. 

Place:  U.S.  Department  of  Ai;riLulture.  1401) 
Independence  Avenue.  SW  .  Roo.ai  3109 
Stiuth  Building.  Washington  DC  20250 

Time:  8:30  a.m. 

Purpose:  To  provide  advice  to  the 
administrator  of  the  Federal  Grain  lnsp«-(:tion 
Service  on  the  efficient  and  economical 
inplemenlation  of  the  U.S.  Grain  Staridards 
Act  of  1976  and  to  assure  the  normal 
movement  of  grain  in  an  orderly  and  timely 
manner. 

The  agenda  includes:  (1) 
Subcommittee  reports  on  corn  moisture 
and  dust.  (2)  insect  infestation.  (3)  com 
and  soybean  quality,  and  (4)  other 
matters. 

The  meeting  will  be  open  to  the 
public.  Public  participation  will  be 
limited  to  written  statements  unless 
otherwise  requested  by  the  Committee 
Chairman.  Persons,  other  than  members, 
who  wish  to  address  the  Committee  at 
the  meeting  or  submit  written 
statements  before  or  at  the  meeting 
should  contact  Dr.  Kenneth  A.  Gilles, 
Administrator.  FGIS.  U.S.  Department  of 
Agriculture.  Washington.  D.C.  20250. 
telephone  (202)  382-0219. 

Dated.  June  19.  '.9«5. 
K.A.  GUIes. 

Administrator.  Federal  Grain  Inspection 
Service. 

jFR  Doc.  85-15204  Filed  6-24-85;  8:45  am| 
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Forest  Service 

National  Surface  Water  Survey; 
Access  to  Western  Wilderness  Area 
Lakes 

AQENCV:  Forest  Service.  USDA. 
ACTION:  Notice  of  decision;  finding  of  no 
significant  impact. 

summary:  The  Forest  Service  hereby 
give  notice  of  the  Chiefs  decision  to 
authorize  the  Environmental  Protection 
Agency  to  collect  water  samples  from 
lakes  in  western  wilderness  areas  under 
Forest  Ser\ice  jurisdiction  by  a 
combination  of  helicopter  and  ground 
access. 

date:  The  Chiefs  decision  was  effective 
on  May  24,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  G.  Byrne,  Watershed  and  Air 
Management  Staff,  Forest  Service. 
USDA,  P.O.  Box  2417,  Washington.  DC. 
20013,  202-235-8096. 
SUPPl^MENTARY  INFORMATION:  The 
Environmental  Protection  Agency  (EPA) 
has  published  an  Environmental 
Assessment  (EA)  and  Finding  of  No 
Significant  Impact  on  their  proposed 
sampling  of  the  Western  Wilderness 
Area  Lakes  portion  of  the  National 
Surface  Water  Survey  (NSWSj.  EPA 
proposes  to  collect  water  samples  from 
425  lakes  in  74  federally  designated 
wilderness  areas  in  National  Forests  to 
evaluate  the  extent  of  aquatic  resources 
sensitive  to  acidic  deposition  and  to 
assess  the  environmental,  social,  and 
economic  effects  on  these  resources. 
The  EA  documents  EPA's  analysis  of  (he 
use  of  helicopters  and/or  access  ground 
for  this  survey. 

The  United  Stales  Department  of 
Agriculture,  Forest  Service  (FS)  is 
responsible  for  management  of  the 
wilderness  areas  that  include  these 
lakes.  Accordingly  the  FS  is  responsible 
for  authorizing  access  to  these 
wilderness  areas  for  EPA's  proposal. 

EPA  proposes  the  use  of  helicopters 
for  all  sample  collection.  The 
Wilderness  Act  of  1964  prohibits  use  of 
motorized  equipment  and  landing  of 
aircraft  in  wilderness  areas  except  in 
very  limited  circumstances.  Under 
section  4(c)  of  the  Act,  helicopter  use 

can  be  authorized  if necessary  to 

meet  minimum  requirements  for  the 
administration  of  the  area  for  the 

purpose  of  this  Act Further,  FS 

may  authorize  "*  *  *  any  activity  *  *   ' 


for  the  purpose  of  gathering  information 
about  *  *  *  resources,  if  such  activity  is 
carried  on  in  a  manner  compatible  with 
the  preservation  of  the  wilderness 
environment."  |Sec.  4(d)(2)).  Helicopter 
use  is  generally  considered  to  be 
incom.patible  with  the  wilderness 
environment. 

The  FS  has  independently  evaluated 
and  adopted  the  information  contained 
in  EPA's  EA.  My  decision  is  based  on 
that  information.  EPA  has  cooperated 
with  the  FS  in  analyzing  modifications 
of  Alternative  3  to  find  a  solution  that 
will  protect  the  unique  resource  of 
wilderness  while  gathering  accurate 
data  necessary  to  assess  acid  deposition 
in  western  lakes. 

All  of  the  alternatives  in  the  EA  were 
considered  as  well  as  four  modifications 
of  Alternative  3. 

Alternatives  considered  were: 

Alternative  1 — Sampling  of  all  lakes 
in  wilderness  by  helicopter  access. 

Alternative  2 — Sampling  of  all  lakes 
in  wilderness  by  ground  access. 

Alternative  3 — Sampling  of  lakes  in 
wilderness  by  a  combination  of  ground 
and  helicopter  access  methods  based  on 
sample  protocol  holding  times.  The 
following  four  modifications  of 
Alternative  3  do  not  have  time- 
restrictive  protocols: 

(a)  EPA  would  sample  the  lakes 
outside  wilderness  with  helicopters  and 
FS  would  sample  the  lakes  inside 
wilderness  using  ground  access.  The 
agencies  will  conduct  a  comparability 
test  of  helicopter  and  ground  access 
sampling  methods.  This  test  will  require 
helicopter  sampling  of  some  lakes  in 
wilderness  areas. 

(b)  EPA  will  sample  the  lakes  outside 
wilderness  with  helicopters  and  FS 
would  sample  the  lakes  inside 
wilderness  using  ground  access  next 
year  after  analysis  of  the  results  of  a 
comparability  test. 

(c)  EPA  would  change  their  sampling 
design  and  select  enough  lakes  outside 
wilderness  to  characterize  western 
lakes  outside  of  wilderness.  FS  would 
sample  a  smaller  num.ber  of  lakes  inside 
wilderness  by  ground  access  and  a 
comparability  test  would  be  conducted. 
This  would  make  wilderness  a  separate 
sampling  stratum. 

(d)  EPA  would  change  their  sampling 
design  and  select  enough  lakes  outside 
wilderness  to  characterize  western 
lakes  outside  of  wilderness.  A 
comparability  test  would  be  conducted. 


V 
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but  no  sampling  woi  Id  occur  in 
wiidemess  lakes. 

Alternative  4 — No  sampling  in 
wilderness,  the  no  action  alternative. 

I  have  decided  to  authorize 
Alternative  3,  3  combination  of 
helicopter  and  ground  access  as 
modified  in  [n)  above.  This  Alternative 
is  selected  because  it  meets  the  needs  of 
the  Western  Wilderaess  Area  Lakes 
Survey  and  is  consistent  with  the 
Wilderness  Act  by  limiting  the  use  of 
helicopter  access  to  the  minimum 
required  "for  the  administration  of  the 
area  for  the  purpose  of  this  Act"  (Sec. 
4(c)).  Data  on  current  condition  of 
w  liierness  lakes  can  be  used  to  protect 
the  natural  condition  of  wilderness 
areas  To  make  certain  the  wiidemess 
ground  collected  data  is  correlated  with 
helicopter  collected  data  outside  of 
wilderness,  a  comparability  test  using 
helicopter  and  ground  sampling  in  a 
number  of  the  same  lakes,  inside  and 
outside  of  w'ldemesB,  is  necessary. 
Phase  I  of  the  NSW3,  which  is  the 
subject  of  the  EPA's  EA,  v^ill  be 
followed  with  more  indepth  data 
collection  and  analysis  [i'hase  U)  and 
the  establishment  of  a  monitoring 
system  (Phase  III)  outside  wilderness 
areas.  To  assure  that  future  data 
collection,  analyis.  and  monitoring  of 
lakes  outside  wiidemess,  (i.e.  Phases  II 
and  111  ol  the  N'SWS),  can  be  applied  to 
wilderness  lakes,  the  limited  use  of 
helicopters  for  the  comparability  test  is 
necessary.  The  number  and  identity  of 
lakes  Willi  characteristics  requiring 
doulile  sampling  in  wilderness  areas 
will  be  determined.  Such  characteristics 
may  include  elevation,  geology, 
orographic  effects,  and  other  factors. 
Site  specific  analyses  of  the  sampling 
system  to  be  used  for  these  lakes  will  be 
completed  to  determine  if  there  are  any 
significant  environmental  effects. 
Alternative  1  was  not  selected  because 
the  EA  states  that  samples  could  be 
gathered  by  ground  access  with  some 
changes  in  sampling  protocols;  the 
minimum  helicopter  use  necessary  for 
the  administration  of  wiidemess  areas, 
was  not  demonstrated;  and  use  of 
helicopters  for  all  sample  collection 
would  have  a  substantial  effect  on 
solitude  making  it  incompatible  with  the 
wiidemess  environment. 

Alternative  2  was  not  selected 
because  it  does  not  provide  for 
assessment  of  the  accuracy  and 
comparability  of  the  data  to  be  gathered. 


Alternative  3  as  described  in  the  EA 
was  not  selected  because  the  EA  slates 
that  samples  could  be  gathered  by 
ground  access  with  some  changes  in 
sampling  protocols,  and  the  minimum 
helicopter  use  necess.^ry  for  the 
administration  of  wiidemess  areas  was 
not  demonstrated. 

Modifications  b,  c,  and  d  of 
Alternative  3  were  not  selected  because 
there  would  be  a  delay  in  completion  of 
the  survey  or  wiidemess  would  not  be 
fully  included  in  the  NSWS.   • 

Alternative  4  was  not  selected 
because  it  would  not  meet  the  goals  of 
the  NSWS  or  protection  of  the 
wiidemess  resource. 

I  have  determined  this  decision  Jo 
aj^horize  a  combination  of  helicopter 
ai^ground  access  for  EPA's  proposal  is 
not  a  major  federal  action  that  would 
significantly  affect  the  quality  of  the 
human  environment.  Therefore,  an 
environmental  impact  statement  is  not 
needed.  This  determination  is  based  on 
the  following: 

1.  There  are  no  irreversible  resource 
commitments. 

2.  There  are  no  significant  adverse 
cumulative  effects. 

3.  The  physical  and  biological  effects 
are  minimal  and  are  limited  to  the  small 
ar^a  of  planned  activity. 

Requests  to  review  EPA's  March  1985 
draft  EA  and  April  1985  EA,  which 
contain  summaries  of  agencies  and 
persons  consulted  and  comments 
received  should  be  directed  to:  Wayne 
D.  Elson.  EA  Project  Officer,  M/S  443. 
U.S.  Environmental  Protection  Agency. 
1200  Sixth  Avenue,  Seatde,  WA  98101, 
Telephone:  (206)  442-1463. 

Implementation  of  this  decision  may 
occur  after  the  Environmental  Protection 
Agency  and  the  Forest  Service  sign  an 
Interagency  Agreement  to  complete  the 
joint  Western  Wilderness  Lakes  Survey. 

This  decision  is  subject  to  appeal 
pursuant  to  36  CFR  211.18. 

The  foregoing  decision  notice  and 
finding  of  no  significant  impact  was 
signed  May  24, 1985,  by  R.  Max 
Peterson,  Chief  of  the  Forest  Service. 

Dated:  June  18, 1985. 
F.  Dale  Robertson, 

Associate  Chief. 

[FR  Doc.  85-15259  Filed  6-24-65;  8:45  am] 

BILUNG  CODE  3410-1 1-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

IC-351-003) 

Small  Diameter  Welded  Carbon  Steel 
Pipes  and  Tubes  From  Brazil;  Intention 
To  Review  and  Preliminary  Results  of 
Changed  Circumstances 
Administrative  Review  and  Tentative 
Determination  To  Terminate 
Suspended  Countervailing  Duty 
Investigation 

agency:  International  Trade 
Administration/Import  Administration, 
Commerce. 

ACTION:  .Notice  of  Intention  to  Review 
and  Preliminary  Results  of  Changed 
Circumstances  Administrative  Review 
and  Tentative  Determination  To 
Terminate  Suspended  Countervailing 
Duty  Investigation. 


SUMMARY:  The  Department  of 
Commerce  has  received  information 
which  shows  changed  circumstances 
sufficient  to  warrant  an  administrative 
review,  under  section  751(b)(1)  of  the 
Tariff  Act.  of  the  countervailing  duty 
case  on  small  diameter  welded  carbon 
steel  pipes  and  tubes  from  Brazil.  The 
review  covers  the  period  from  December 
27, 1982.  The  petitioner  and  the  other 
domestic  interested  party  to  this 
proceeding  have  notified  the 
Department  that  they  are  no  longer 
interested  in  the  countervailing  duty 
case.  These  affirmative  statements  of  no 
interest  provide  a  reasonable  basis  for 
the  Department  to  terminate  the 
suspended  investigation.  Therefore,  we 
intend  to  terminate  the  suspended 
investigation.  The  termination  will  apply 
lo  all  small  diameter  welded  carbon 
steel  pipes  and  tubes  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  December  27, 
1982.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  tentative  determination  to 
terminate. 

EFFECTIVE  DATE:  December  27, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Peggy  Clarke  or  Al  Jemmott,  Office  of 
Compliance,  Intemational  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  December  27, 1982,  the 
Department  of  Commerce  ("the 


26236 


Federal  Register  /  Vol.  50.  No.  122  /  Tuesday.  June  25.  1985  /  Notices 


Department"!  published  in  the  Federal 
Register'!  47  FR  57551)  a  notice  of 
suspension  of  countervailing  duty 
investigation  on  small  diameter  welded 
carbon  steel  pipes  and  tubes  from  Brazil. 

In  a  letter  dated  May  1. 1985.  United 
States  Steel  Corporation,  the  petitioner 
in  this  proceeding,  informed  the 
Department  that  it  was  no  longer 
interested  in  the  case  and  stated  its 
support  of  termination  of  the  suspended 
investij^ution.  The  Department  received 
a  similar  Ittfer  from  the  other  domestic 
interested  party  to  the  proceeding. 
Dethlehem  Steel  Corporation  which 
further  stated  that  Bethlehem  was  no 
longer  a  producer  of  the  merchandise. 
Under  section  751  of  the  Tariff  Act  of 
1930  ("the  Tariff  Act"),  the  Department 
may  revoke  a  countervailing  duty  case 
that  is  no  longer  of  interest  to  domestic 
interested  parties. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  Brazilian  small  diameter 
welded  carbon  steel  pipes  and  tubes. 
The  term  "small  diameter  welded 
carbon  steel  pipes  and  tubes"  covers 
welded  carbon  steel  pipes  and  tubes 
with  walls  not  thinner  than  0.065  of  an 
inch,  of  circular  cross  section  and  0.375 
of  an  inch  or  more  in  outside  diameter 
but  not  more  than  16  inches.  Such 
merchandise  is  currently  classifiable 
under  items  610.3208.  610.3209,  610.3231. 
610.3241.  610.3242.  610.3243.  610.3249, 
610.3252.  610.3254.  610.3256.  and  610.3258 
of  the  Tanff  Schedules  of  the  United 
States  Annotated.  Pipes  and  tubes 
suitable  for  use  in  boilers,  superheaters, 
heat  exchangers,  condensers,  and  feed 
water  heaters,  or  conforming  to  .\.P.l. 
specifications  for  oil  well  tubing  with  or 
without  couplings,  cold-drawn  pipes  and 
tubes  and  cold-rolled  pipes  and  tubes 
with  wall  thickness  not  exceeding  0.1 
inch  are  not  included.  The  review  covers 
the  period  from  December  27.  1982. 

PreUminary  Results  of  the  Review  and 
Tentative  Determination 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
domestic  interested  parties"  affirmative 
statements  of  no  interest  in  continuation 
of  the  countervailing  duty  case  on  small 
diameter  welded  carbon  steel  pipes  and 
tubes  from  Brazil  provide  a  reasonable 
basis  for  termination  of  the  suspended 
investigation. 

Therefore,  we  tentatively  determine  to 
terminate  the  suspended  investigation 
on  this  product  effective  December  27. 
1982.  The  current  requirements  of  the 
agreement  suspending  the  investigation 
will  continue  until  publication  of  the 
final  results  of  this  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminarj-  results 
and  tentative  determination  to  terminate 


within  30  days  of  the  dale  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  five 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  45 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  The 
Department  will  publish  the  final  results 
of  the  review  and  its  decision  on 
termination,  including  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing. 
This  intention  to  review, 
administrative  review,  tentative 
determination  to  terminate,  and  notice 
are  in  accordance  with  sections  751  (b) 
and  (c)  of  the  Tariff  Act  (19  U.S.C.  1675 
(b).  (c))  and  §§355.41  and  355.42  of  the 
Commerce  Regulations  (19  CFR  355.41. 
3.S5.42). 

Dated:  I-jne  19.  1985. 
Alan  F.  Holmer. 

Deputy  Assistant  Secretary.  Import 

Administration. 

|FR  Doc  65-14651  Filed  6-24-B5:  8:45  ami 

MLUNG  COOC  SStO-OS-H 

IC-614-503J 

Preliminary  Affirmative  Countervailing 
Duty  Determination:  Lamb  Meat  From 
New  Zealand 

agency:  Import  Administration. 
International  Trade  Administration. 
Commerce. 

action:  Notice. 

SUMMARY:  We  preliminarily  determine 
that  certain  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law  are  being 
provided  to  producers,  processors  or 
exporters  of  lamb  meat  in  New  Zealand. 
The  estimated  net  bounty  or  grant  is 
$NZ0.2612/lb.  and  the  bonding  rate  is 
SNZ0.2532/lb. 

We  are  directing  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  lamb  meat  from  .New  Zealand 
thai  are  entered,  or  withdrawn,  from 
warehouse  for  consumption  on  or  after 
the  date  of  publication  of  this  notice, 
and  to  require  a  cash  deposit  or  bond  on 
entries  of  this  product  in  the  amount 
equal  to  the  bonding  rate. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  September  3, 1985. 

EFFECTIVE  DATE:  (une  25. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Taverman  or  Mary  Martin.  Office 
of  Investigations.  Import  Administration, 
International  Trade  Administration,  US. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  DC.  20230;  telephone:  (202) 
377-0161  (Taverman)  or  (202)  377-3464 
(Martin). 


SUPPLEMENTARY  INFORMATION: 
Preliminary  Determination 

Based  upon  our  investigation,  v.'e 
preliminarily  determine  that  there  is 
reason  to  believe  or  suspect  that  certain 
benefits  which  constitute  bounties  ur 
grants  within  the  meaning  of  section  303 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act),  are  provided  to  producers, 
processors  or  exporters  of  lamb  meal  in 
New  Zealand.  For  purposes  of  this 
inves'igation.  the  following  programs 
are  found  to  confer  bounties  or  grants: 

•  Meat  Produclers  Board  Price 
Support  Scheme: 

•  Supplementary  Minimum  I*rice 
Scheme; 

•  Export  Performance  Taxation 
Incentive; 

•  Export  Market  Development 
Taxation  Incentive; 

•  Export  Suspensory  Loan  Scheme; 

•  Government  Contributions  to  the 
Meat  Industry  Research  Institute; 

•  Livestock  Incentive  Scheme; 

•  Fertilizer  and  Lime  Transportation 
Subsidy; 

•  Fertilizer  and  Lime  Bounty; 

•  Fertilizer  Price  Subsidy:  and 

•  Meat  Industry  Hygiene  Grants. 
We  preliminarily  determine  the 

estimated  net  bounty  or  grant  to  be 
Si'iZO.zeiZ/lb..  and  "the  bonding  rate  to 
be  SNZ0.2532/lb..  for  all  producers, 
processors  or  exporters  of  lamb  meat  in 
New  Zealand. 

Case  History 

On  March  26. 1985,  we  received  a 
petition  in  proper  form  from  the 
American  Lamb  Company  of  Chino. 
California;  the  Denver  Lamb  Company 
of  Denver.  Colorado:  and  the  Iowa  Lamb 
Corporation  of  Hawarden.  Iowa,  filed  on 
behalf  of  the  U.S.  Industry  producing 
lamb  meat.  In  compliance  with  the  filing 
requirements  of  §  355  26  of  oiir 
regulations  (19  CFR  355.26),  the  petition 
alleges  that  producers,  processors  or 
exporters  of  lamb  meat  in  New  Zealand 
directly  or  indirectly  receive  benefits 
which  constitute  bounties  or  grants 
within  the  meaning  of  section  303  of  the 
Act. 

On  April  1. 1985,  (after  the  filing  of  the 
petition  and  prior  to  the  initiation  of  this 
investigation),  the  Office  of  the  United 
States  Trade  Representative  terminated 
New  Zealand's  status  as  a  "country 
under  the  Agreement '  within  the 
meaning  of  section  701(b)(1)  of  the  Act. 

Since  New  Zealand  is  no  longer  a 
"country  under  the  Agreement"  within 
the  meaning  of  section  701(b)  of  the  Act 
and  the  merchandise  under  investigation 
is  dutiable,  sections  303(a)(1)  and  303(b) 
of  the  Act  apply  to  this  investigation. 
Accordingly,  the  ITC  will  not  determine 
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whether  imports  of  lh«se  products  cause 
or  threaten  material  injury  to  a  U.S. 
industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  April  15, 1985,  we  initiated  the 
investigation  (50  FR 15949).  We  stated 
that  we  expected  to  issue  our 
preliminary  determination  by  June  19, 
1985. 

On  April  25, 1985,  we  presented  a 
questionnaire  to  the  New  Zealand 
government  in  Washington,  D.C. 
concerning  the  petitioners"  allegations. 
Responses  to  the  questionnaire  were 
received  on  May  31, 1985.  with 
supplementary  information  submitted  on 
June  17, 1985. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  lamb  meat  from  New 
Zealand  as  currently  classified  in  the 
Tariff  Schedules  of  the  United  States 
(TSUS)  under  item  106.30. 

Analysis  of  Proijrains 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigation.  These 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina; 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order, '  which  was  published  in  the 
April  26, 1984.  issue  of  the  Federal 
Register  (49  FR  18006). 

Consistent  with  our  practice  in 
preliminary  determinations,  where  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses,  of 
course,  are  subject  to  verification.  If  a 
response  cannot  be  supported  at 
varification,  and  the  program  is 
otherwise  countervailable,  the  program 
will  be  considered  a  bounty  or  grant  in 
the  final  determination. 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  we 
are  measuring  bounties  or  grants  (the 
review  period)  is  April  1. 1984,  to  March 
31. 1985  (the  government  of  New 
Zealand's  fiscal  year).  Based  upon  our 
analysis  for  the  petition  and  the 
response  to  our  questionnarie  submitted 
by  the  go\ernment  of  New  Zealand,  we 
preliminarily  determine  the  following: 


I.  Programs  Preliminarily  Determined  To 
Confer  Bounties  or  Grants 

We  preliminarily  determine  that 
bounties  or  grants  are  provided  to 
producers,  processors  or  exporters  of 
lamb  meat  in  New  Zealand  under  the 
following  programs: 

A.  Meat  Producers  Board  Price 
Support  Scheme.  Pursuant  to  the  Meat 
Export  Piices  Act  of  1955  (amended  in 
1976  and  1982),  the  Meat  Board  Price 
Support  Scheme  was  established  to 
compensate  meat  producers  for 
fluctuations  in  market  price  and  to 
guarantee  them  a  minimum  return  on 
export  sales  of  their  products.  The 
scheme  is  administered  by  the  Meat 
Producers  Board  (the  Board),  the 
Ministry  of  Agriculture  and  Fisheries, 
and  the  Meat  Export  Prices  Committee. 
It  is  financed  through  the  Meat  Income 
Stabilization  Account  (.MISA),  an 
account  maintained  by  the  Board  at  the 
Reserve  Bank  of  New  Zealand. 

Each  production  season,  the  Board 
establishes  a  "schedule  price"  for  each 
grade  of  lamb  slaughtered  for  export. 
Those  priccj  are  set  at  the  beginning  of 
the  season  and  remain  in  effect  for  the 
entire  season.  At  the  time  of  slaughter, 
the  processing  company  pays  the 
schedule  price,  less  slaughtering  and 
freezing  costs,  to  the  producers.  The 
processing  company,  in  turn,  is 
reimbursed  by  the  Board  at  the  same 
price.  The  Board,  in  effect,  buys  all  the 
meat  which  is  subsequently  exported. 

The  Meat  Export  Prices  Committee 
(the  Committee),  an  independent,  non- 
governmental committee,  annually 
establishes  a  second  set  of  prices:  (1)  A 
"minimum  price"  for  each  grade  of  meat; 
and  (2)  a  "trigger  price"  above  whch  the 
meat  income  stabilization  levy  is 
collected.  The  meat  income  stabilization 
levy  is  deposited  into  the  MISA  when 
the  schedule  price  exceeds  the  trigger 
price. 

The  Board  has  two  methods  by  which 
it  can  support  the  prices  of  meat.  If  the 
schedule  price  falls  below  the  minimum 
price,  the  Board  may  either:  1)  purchase 
meat  at  the  minimum  price,  or  2) 
purchase  meat  at  the  schedule  price  and 
make  a  stabilization  payment  equal  to 
the  difference  between  the  minimum 
price  and  the  schedule  price.  In  either 
case,  the  funds  used  to  support  the  price 
are  drawn  from  the  MISA. 

According  to  the  response,  the  MISA 
is  meant  to  be  self-balancing,  /  e., 
producer  levies  collected  during  periods 
of  high  prices  cover  the  cost  of  support 
payments  made  during  periods  of  low 
prices.  When  the  MISA  is  in  a  deficit 
position,  the  government  will  authorize 
the  Board  to  meet  its  commitments 
through  low-cost  overdraft 


arrangements  with  the  Reserve  Bank  of 
New  Zealand.  The  New  Zealand  Meat 
Producers  Board  1984  Annual  Report 
indicates  that  no  interest  or  principal 
will  be  payable  until  September  30, 1989. 

We  do  not  consider  the  minimum 
price  support  payments  funded  by 
producer  levies  to  constitute  a  bounty  or 
grant  within  the  meaning  of  the 
countervailing  duty  law.  However 
because  this  program  operates  to 
guarantee  producers  a  mimimum  return 
on  export  sales,  and  provides 
government  funds  to  the  Meat  Producers 
Board  on  terms  that  are  not  available 
from  commercial  sources,  we 
preliminarily  determine  that  it  provides 
a  bounty  or  grant  on  exports  within  the 
meaning  of  the  countervailing  duty  law. 
to  calculate  the  benefit,  we  treated  the 
outstanding  MISA  deficit  incurred  on 
lamb  as  a  one-year,  interest-free  loan. 
For  our  benchmark,  we  used  an  average 
interest  rate  charged  on  three  month 
prime  commercial  bills  in  1984.  as 
reported  in  the  New  Zealand  Resene 
Bank  Bulletin.  While  we  would  have 
preferred  an  interest  rate  on  one  year 
loans  for  our  benchmark,  we  were 
unable  to  find  one.  Dividing  the  vahie  of 
the  benefit  by  the  total  weight  of  the 
lamb  products  exported  during  the 
review  period  resulted  in  an  estimated 
net  bounty  or  grant  amount  of 
$NZO.0436/lb. 

B.  Supplementary  Minimum  Prices 
Scheme  (SMP).  The  Ministry  of 
Agriculture  and  Fisheries  established 
the  SMP  in  1978  to  augment  the  support 
payments  provided  under  the  Meat 
Producers  Board  Price  Support  Scheme. 
Each  year,  the  government  establishes  a 
supplementary  minimum  price  support 
level  (supplementary  price)  which  is  set 
above  the  Meat  Board's  minimum  price 
level.  When  the  schedule  price, 
described  above,  falls  below  the 
supplementary  price,  support  payments 
are  drawn  from  the  government-funded 
Supplementary  Minimum  Meat  Prices 
Account  (SMMPA).  If  the  schedule  price 
falls  below  the  Meat  Board's  minimum 
price,  payments  are  then  made  from 
both  the  Meat  Board's  Minimum  Price 
Support  Scheme  and  the  Supplementary 
Minimum  Price  Support  Scheme. 
Supplementary  payments  are  only  made 
on  meat  sold  for  export  consumption. 

In  September.  1984,  the  Minister  of 
Finance  terminated  the  SMP  and  instead 
provided  the  SMMPA  with  a  lump-sum 
payment  estimated  to  equal  the  value  of 
payments  that  were  provided  under  the 
SMP.  Because  of  the  overiap  between 
the  government's  fiscal  year  (April- 
March)  and  the  production  period 
(October-September),  the  Meat 
Producers  Board  received  payments 
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under  both  the  SMP  and  lump-Rum 
disbursement  during  the  review  period. 

Because  price  support  payments 
provided  under  the  SMP  and  lump-sum 
schemes  represent  direct  governmenl 
payments  on  the  exported  product,  we 
prehminarily  determine  them  to  be 
bounties  or  grants  within  the  meaning  of 
the  countervaihng  duty  law.  To 
calculate  the  benefit  from  this  program. 
we  divided  the  value  of  the  1984-85 
payments  (SMP's  and  lump-sum 
payments)  by  the  total  weight  of  lamb 
products  exported  during  the  review 
period.  This  resulted  in  an  estimated  net 
bounty  or  grant  of  $NZ01316/lb. 

C.  Exporl  Performance  Taxation 
Incentive  (Section  156A.  Income  Tax 
Act  1976).  Under  the  1979  Amendment  of 
the  Income  Tax  Act  1976.  exporters 
receive  a  tax  credit  based  on  the  f.o.b. 
value  of  qualifying  goods  exported. 
Credits  are  available  as  a  deduction 
against  income  tax  payable,  and  if  the 
tax  credit  exceeds  the  income  tax 
payable,  the  balance  is  paid  to  the 
taxpayer  in  cash.  The  rate,  or  specified 
percentage,  of  the  tax  credit  is 
dependent  upon  the  governmenl 
predetermined  value-added  category 
into  which  the  product  falls.  The  amount 
of  the  lax  credit  is  calculated  by 
multiplying  the  specified  percentage 
corresponding  to  the  value-added 
category  into  which  the  product  falls  by 
the  f.o.b.  value  of  export  sales.  Lamb 
meat  processed  beyond  the  primal  cut 
stage  falls  into  value-added  category  D 
for  which  the  corresponding  specified 
percentage  is  7.7  percent.  .According  to 
the  response,  specified  percentages 
under  this  program  will  be  reduced  i 
the  tax  years  endmg  on  March  31.  IS 
and  March  31. 1987.  During  the  revie 
period.  The  Meat  Export  Developmen 
Company  (N.Z.)  Ltd.  (Devco)  received 
benefits  under  this  program. 

Because  eligibility  for  this  program  is 
limited  to  exporters,  we  preliminarily 
determine  that  it  provides  a  bounty  or 
grant  within  the  meaning  of  the 
countervailing  duty  law.  To  calculate 
the  tax  benefit,  we  divided  the  amount 
of  the  tax  credit  claimed  for  qualifying 
lamb  products  exported  to  the  United 
.  Slates  in  1983/84  by  the  weight  of  lamb 
"products  exported  to  the  United  States 
during  the  review  period.  This  resulted 
in  an  estimated  net  bounty  or  grant  of 
SNZ0.0288/lb. 

D.  Export  Market  Development 
Taxation  Incentive  (Section  156F, 
Income  Tax  Act  1976).  Under  the  1979 
.Amendment  of  the  Income  Tax  Act  1976. 
exporl  market  development 
expenditures,  such  as  expenses  incurred 
principally  for  seeking  and  developing 
markets,  retaining  existing  markets,  and 
obtaining  market  information,  qualify 


for  a  tax  credit  equal  to  67.5  percent  of 
the  total  expenditure.  However,  an 
exporter  who  takes  advantage  of  this 
program  may  not  deduct  the  qualifying 
expenditures  as  ordinary  business 
expenses  in  calculating  taxable  income. 
Because  the  normal  corporate  tax  rate  in 
New  Zealand  is  45  percent,  the  net 
benefit  to  exporters  under  this  program 
is  22.5  percent  of  the  qualifying 
'expenditure  amount.  In  its  response,  the 
government  of  .New  Zealand  reported 
that  Devco  received  benefits  under  this 
program  during  the  review  period. 

Inasmuch  as  eligibility  for  this 
program  is  limited  to  exporters,  we 
preliminarily  determine  that  it  is  a 
bounty  or  grant  within  the  meaning  of 
the  countervailing  duty  law 
Accordingly,  we  divided  22.5  percent  of 
the  U.S-related  qualifying  expenditures 
incurred  by  Devco  in  1983/84  by  the 
weight  of  the  lamb  products  exported  to 
the  United  Stales  during  the  review 
period.  This  resulted  in  an  estimated  net 
bounty  or  grant  amount  of  SNZO.0343/11) 
E.  Export  Suspensory  Loans  Scheme. 
The  Export  Suspensory  Loan  Scheme 
(ESLS),  administered  by  the  Department 
of  Trade  &  Industry  and  the 
Development  Finance  Corporation,  wa? 
established  in  the  1973  Budget,  modified 
by  Cabinet  decision  in  1978.  The 
purpose  of  the  program  is  to  provide 
loans  to  assist  exporters  in  purchasing 
equipment  needed  to  expand  their 
production  of  export  goods.  The  loans 
may  cover  up  to  40  percent  of  the 
eligible  expenditure  and  can  be 
converted  to  a  grant  if  a  predetermined 
export  target  is  met.  If  the  export  targets 
are  not  met,  the  loans  are  to  be  repaid  at 
the  Development  P'inance  Corporation's 
normal  long-term  interest  rates.  The 
government  of  New  Zealand  reports  that 
the  ESLS  terminated  on  March  31. 1985, 
and  that  no  new  loans  will  be  granted. 

Because  this  program  is  contingent  on 
export  performance  and  provides  funds 
to  borrowers  at  rates  lower  than  those 
,   available  from  commercial  sources,  we 
preliminarily  determine  that  it  provides 
a  bounty  or  grant  within  the  meaning  of 
the  coiinlenailing  duty  law.  To 
calculate  the  benefit  from  this  program, 
we  treated  the  loans  which  had  not  yet 
been  forgiven  as  a  series  of  one-year 
loans  rolled  over  each  year.  For  our 
benchmark,  we  used  the  interest  rate 
charged  on  prime  commercial  bills  in 
1984,  as  described  above.  For  loans 
which  had  been  forgiven  because  the 
export  targets  were  met.  the  amount 
forgiven  was  treated  as  a  grant.  The 
amounts  forgiven  prior  to  the  review- 
period  were  small  enough  that  the 
benefits  would  have  been  allocated  to 
the  year  of  forgiveness.  Therefore,  we 
have  not  included  these  grants  in  our 


calculation.  We  have  included  the 
forgiveness  that  occurred  during  the 
review  period  and  allocated  the  entire 
benefit  to  the  review  period  because  the 
od  valorem  benefit  was  less  than  0  S'V.. 
Adding  the  value  of  the  benefits  from 
the  loan  and  grant  portions  of  the 
program,  and  dividing  by  the  total 
wt-ight  of  the  lamb  products  exported 
during  the  review  period,  resulted  in  an 
estimated  net  bounty  or  grant  amount  of 
S\Z0.000O42.1b.  Despite  the  fact  that  this 
program  was  formally  terminated  on 
March  31. 1985.  because  certain  benefits 
were  in  the  form  of  loans  that  may  be 
converted  to  grants  after  the  suspension 
of  liquidation,  we  are  not  adjusting  the 
bonding  rate  to  reflect  the  program-wide 
change. 

F.  Government  Contributions  to  the 
Meat  Industry  Research  Institute.  In 
1955.  under  the  administration  of  the 
Depariment  of  Scientific  and  Industrial 
Research,  the  government  of  New 
Zealand  established  the  M     •  Industry 
Research  Institute  (MIRI).  The  role  of 
MIRI  was  to  carry  out  research  and 
development  in  all  aspects  of  meat  and 
hy-product  processing  and  storage,  and 
to  promote  the  adoption  of  new 
technology  in  the  meat  industry.  MIRI  is 
funded  by  the  Meat  Board,  the  New 
Zeal;md  Freezing  Companies 
Association  and  the  government.  The 
governmenl  funding  of  research  appears 
to  be  limited  to  the  meat  industry. 
Moreover,  we  have  no  indication  that 
the  results  of  the  research  and 
development  are  available  and 
applicable  to  producers  other  than  New 
Zealand  meat  producers.  Therefore,  we 
preliminarily  determine  that  this 
assistance  is  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  and  is 
counterv  ailable.  Dividing  the  value  of 
the  government  contribution  by  the  total 
weight  of  lamb  products  sold  during  the 
review  period,  we  calculated  an 
estimated  bounty  or  grant  of  SNZO.OOIZ/ 
lb. 

G.  Livestock  incentive  Scheme.  The 
Livestock  Incentive  Scheme  (the 
scheme)  was  introduced  in  1976  under 
section  174  of  the  Income  Tax  Act  of 
197b  and  is  administered  by  the  Rural 
Banking  and  Finance  Corporation 
(RBFC).  The  RBFC  was  established  in 
1974.  with  the  principal  function  of 
providing  loans  and  other  development 
assistance  for  farming,  other  primary 
industries,  and  related  service 
industries. 

This  particular  scheme  encourages 
farmers  to  increase  permanently  the 
numbers  of  livestock  carried.  Under  the 
scheme,  a  farmer  employing  a  stock 
increase  program  for  a  minimum  of  one 
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and  a  maximum  of  three  years  may  opt 
for  one  of  two  incentives:  (1)  An  interest 
free  suspensory  loan  of  NZ$12.00  for 
each  additional  qualifying  stock  unit 
carried,  or  (2)  a  deduction  of  NZ$24.00 
from  assessable  income  tax  for  each 
additional  qualifying  stock  unit  carried. 
(A  "stock  unit"  represents  one  breeding 
ewe  equivalent;  e.g.,  breeding  ewe=l 
stock  unit,  other  sheep=0.7  stock  unit, 
dairy  cow  =  7  stock  units,  etc.)  The  last 
date  for  making  applications  under  the 
scheme  was  March  31, 1982. 

Under  the  loan  option,  no  interest  was 
charged  on  the  loan  if  the  recipient 
complied  with  the  conditions  of  the 
scheme.  Upon  breach  of  the  conditions, 
the  principal  was  repayable  in  cash  or 
over  a  term  with  interest  at  the  RBFC 
rate  for  development  loans. 

Farmers  choosing  the  tax  incentive 
could  claim  deductions  at  the  time  of 
livestock  increases  or  at  the  end  of  the 
program  plus  the  two-year  sustaining 
period.  All  other  qualifying  criteria  are 
the  same  as  for  the  loan  option. 

If  the  livestock  increase  was 
sustained  for  two  years  following  the 
development  program's  completion, 
farmers  who  elected  to  take  out 
suspensory  loans  could  write  the  loans 
off  as  a  tax-free  grant.  For  farmers 
electing  to  use  the  tax  option,  the 
provisional  tax  deduction  was 
confirmed  and  could  be  applied  toward 
tax  liability  for  any  of  the  three  tax 
years  after  completion  of  the 
development  program. 

Because  benefits  under  this  program 
are  limited  to  farmers  with  livestock 
herds,  we  preliminarily  determine  that  it 
is  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  and  is  therefore 
countervailable. 

To  calculate  the  benefit  received  from 
the  loan  option  portion  of  this  program, 
we  treated  as  grants  the  amounts 
forgiven  and  allocated  those  benefits 
over  10  years,  the  average  useful  life  of 
machinery  and  equipment  used  for 
agricultural  activities.  The  discount  rate 
chosen  for  allocation  purposes  was  the 
national  weighted-average  trading  bank 
loan  rate.  For  the  portion  that  has  not 
yet  been  forgiven,  we  multiplied  the 
total  amount  of  the  principal 
outstanding  as  of  March  31, 1984.  by  a 
percentage  estimated  to  represent  the 
number  of  lamb  farmers  choosing  that 
option.  We  treated  the  amount  as  a  one 
year  loan  and  compared  the  interest  rate 
charged  to  our  benchmark  interest  rate 
as  described  above.  The  benefit  under 
the  tax  option  was  calculated  by 
multiplying  the  average  annual  amount 
report  by  the  estimated  number  of  lamb 
farmers  choosing  the  lax  option.  Adding 
the  value  of  the  benefits  from  the  loan 


and  tax  option  portions  of  the  program, 
and  dividing  by  the  total  weight  of  the 
lamb  products  sold  during  the  review 
period,  resulted  in  an  estimated  net 
bounty  or  grant  amount  of  $NZ0.0023/lb. 

H.  Fertilizer  and  Lime  Transportation 
Subsidy.  Under  the  administration  of  the 
Ministry  of  Agriculture  and  Fisheries, 
the  government  of  New  Zealand 
provided  payments  to  retailers  and 
wholesalers  of  fertilizer  and  lime  to 
cover  their  costs  of  transporting  those 
products  from  the  superphosphate 
works,  ports  of  landing,  or  approved 
limeworks.  The  response  indicates  that 
these  payments  are,  in  turn,  passed  on 
to  farmers  in  the  form  of  reduced  prices. 
The  stated  purpose  of  the  program  is  to 
help  ensure  that  the  rate  of  fertilizer 
application  is  kept  at  levels  allowing  for 
both  adequate  pasture  maintenance  and 
development. 

Because  benefits  under  this  program 
are  provided  almost  exclusively  to 
sheep  and  other  livestock  farmers,  we 
preliminarily  determine  that  they  are 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  and  are  countervailable. 
While  the  response  indicates  that  the 
program  was  terminated  on  November  8. 
1984.  payments  were  made  to  sheep 
farmers  during  the  period  for  which  we 
are  measuring  bounties  or  grans. 
Dividing  that  amount  by  the  total  weight 
of  the  lamb  products  sold  during  the 
review  period,  resulted  in  an  estimated 
net  bounty  or  grant  amount  of 
$NZ0.007l/lb.  However,  in  cases  in 
which  program-wide  changes  have 
occurred  in  a  program  after  the  period 
for  which  we  are  measuring 
subsidization  and  prior  to  a  preliminary 
determination,  and  where  the  changes 
are  verifiable,  the  Department's  practice 
is  to  adjust  the  bonding  rate  to 
correspond  as  nearly  as  possible  to  the 
eventual  duty  liability.  See  Final 
Affirmative  Countervailing  Duty 
Determination:  Oil  County  Tubular 
Goods  from  Brazil  (49  FR  46570).  In  this 
case,  because  the  response  indicates 
that  this  program  has  been  terminated, 
we  have  set  the  bonding  rate  at 
$NZ0.00/lb.  for  this  program.  At 
verification,  we  will  ascertain  whether 
payments  under  this  program  have 
ceased. 

I.  Fertilizer  and  Lime  Bounty.  Under 
the  administration  of  the  Ministrj'  of 
Agriculture  and  Fisheries,  the 
government  of  New  Zealand  sponsored 
two  programs  under  this  heading.  The 
first,  called  'The  Fertilizer  and  Lime 
Bounty'  was  terminated  in  1979.  We 
have  no  information  on  the  benefits 
provided  under  this  program.  The 
second,  called  'The  Fertilizer  Aerial 
Spreading  Bounty,'  provided  payments 


to  aerial  spreading  companies, 
payments  which  were  then  credited  to 
the  farmer. 

Since  the  response  indicates  that  75 
percent  of  the  payments  under  this 
program  were  allocated  to  sheep 
farmers,  and  because  information  has 
not  been  provided  on  the  other 
commodities  receiving  benefits  under 
this  program,  we  preliminarily 
determine  that  the  fertilizer  aerial 
spreading  bounty  was  limited  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries,  and  is 
countervailable.  While  the  response 
indicates  that  the  program  was 
terminated  in  November,  1984,  payments 
were  made  to  sheep  farmers  during  the 
period  for  which  we  are  measuring 
bounties  or  grants.  Dividing  that  amount 
by  the  total  weight  of  the  lamb  products 
sold  during  the  review  period,  resulted 
in  an  esfimated  net  bounty  or  grant 
amount  of  $NZ0.0009/lb.  However,  or 
the  reasons  described  above,  and 
because  the  response  indicates  that  this 
program  has  been  terminated,  we  are 
setting  the  bonding  rate  at  SNZO.OO/lb. 
for  this  program.  At  verification,  we  will 
ascertain  whether  payments  under  this 
program  have  ceased. 

J.  Fertilizer  Price  Subsidy.  Under  the 
administration  of  the  Ministry  of 
Agriculture  and  Fisheries,  the 
government  of  New  Zealand  provides 
payments  to  wholesalers  or  importers  of 
phosphate  rock,  phosphatic,  potassic, 
nitrogenous  and  compound  fertilizers, 
and  on  all  organic  fertilizers.  The 
response  indicates  that  these  benefits 
are  passed  through  to  farmers  in  the 
form  of  reduced  prices.  The  stated 
purpose  of  this  program  is  to  maintain  a 
low  cost  of  fertilizer  to  farmers  in  order 
to  encourage  adequate  pasture 
maintenance  and  development. 

Because  benefits  under  this  program 
are  provided  almost  exclusively  to 
sheep  and  other  livestock  producers,  we 
preliminarily  determine  that  they  are 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  and  are  countervailable. 
Dividing  the  value  of  the  price  reduction 
to  lamb  producers  by  the  total  weight  of 
the  lamb  products  sold  during  the 
review  period,  resulted  in  an  estimated 
net  bounty  or  grant  amount  of 
$NZ0.0097/lb. 

K.  Meat  Industry  Hygiene  Grants.  The 
government  of  New  Zealand,  in  its  1977 
budget,  provided  special  temporary 
grants  to  assist  meat  export  processing 
companies  in  upgrading  buildings,  plant 
and  machinery  and  operations  in 
freezing  works  required  to  meet  the 
hygiene  standards  imposed  by  importing 
countries.  The  response  indicates  that 
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the  scheme  expired  on  September  30, 
1981.  and  that  final  payments  were 
made  in  1983/84. 

Since  this  program  provided  benefits 
which  were  limited  to  processors  who 
produce  meat  for  export,  we 
preliminarily  determine  it  to  be 
countervailable.  Despite  the  fact  that 
payments  have  been  terminated, 
because  these  are  grants,  we  are 
allocating  the  benefits  over  10  years,  the 
average  useful  life  of  machinery  and 
equipment  used  for  agricultural 
activities.  Applying  the  grant 
methodology,  and  dividing  by  the 
amount  of  the  total  weight  of  the  lamb 
products  exported  during  the  review 
period,  we  calculated  an  estimated  net 
bounty  or  grant  amount  of  SNZO.OOir/lb 
Ai  vertification,  we  will  ascertain 
whether  payments  under  this  program 
have  ceased. 

11.  Programs  Preliminarily  Determined 
Not  To  Confer  Bounties  or  Grants 

We  preliminarily  determine  that 
bounties  or  grants  are  not  provided  to 
producers,  processors  or  exporters  of 
lamb  meat  in  New  Zealand  under  the 
following  programs: 

A.  Meat  Producers  Board  Loans  and 
Loan  Guarantees.  The  New  Zealand 
Parliament  established  the  Meat 
Producers  Board  through  the  Meat 
Export  Control  Act  of  1921-22.  The  Meat 
Producers  Board  controls  virtually  all 
aspects  of  the  meat  trade  including 
grading,  handling,  polling,  slaughtering, 
storing,  shipping,  selling,  and  disposing 
of  all  meat  exported  from  New  Zealand. 

Although  established  by  Act  of 
Parliament,  the  Meat  Producers  Board  is 
not  an  agency  of  the  government.  Of  the 
nine  members  of  the  Board,  two  are 
appointed  by  the  government,  six  are 
elected  as  representatives  of  sheep  and 
dairy  farmers  and  one  is  appointed  by 
the  Dairy  Board.  While  the  .Meat 
Producers  Board  is  subject  to 
government  audit  of  its  activities  and 
finances,  it  does  not  report  to  the 
government  and  is  not  legally  required 
to  follow  government  policy. 

The  Meat  Producers  Board  appears  to 
have  two  sources  of  revenue:  (1)  An 
export  levy  set  by  the  board  and 
collected  by  processors  from  lamb 
growers  at  the  time  of  slaughter  and  (2) 
return  on  investments.  The  petitioners 
alleged  that  the  Meat  Producers  Board  is 
issuing  loans  and  providing  guarantees 
for  various  companies  involved  in  lamb 
production  and  exportation.  We 
determined  that  the  Meat  Board  entered 
into  these  financial  transactions  as  one 
independent  party,  whose  funds  are  its 
own,  dealing  with  another.  Therefore. 
we  peliminarily  determine  that  these 
programs  operated  by  the  Meat 
I'roducers  Board  are  not  bounties  or 


grants  within  the  meaning  of  the 
countervailing  duty  law. 

B.  Suspension  of  Government 
Inspection  Fees.  This  service, 
administered  by  the  Ministry  of 
Agriculture  and  Fisheries,  ensures  that 
all  meat  and  meat  by-products  comply 
with  domestic  inspection  and  hygiene 
standards,  and  requirements  of  overseas 
importing  countries.  Since  1978, 
government  inspection  fes  on  meat  for 
d'omestic  consumption,  as  well  as  for 
export,  have  been  paid  by  the  New 
Zealand  Government. 

As  the  government  bears  the  cost  of 
inspecting  meat  for  both  the  domestic 
and  export  markets,  inspection  fee 
payments  do  not  confer  a  subsidy  on 
exports  Moreover,  numerous 
agricultural  products,  such  as  poultry 
and  fish,  appear  to  be  similarly 
inspected.  The  provision  by  the 
government  of  this  type  of  service  is  as 
beneficial  to  consumers  as  to  producers. 
i.e..  consumers  get  a  better  quality 
product  and  producers  receive  higher 
returns  for  their  commodities.  Thus,  we 
preliminarily  determine  that  this 
practice  is  not  countervailable  as  an 
export  subsidy,  nor  is  it  limited  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries. 

C.  Noxious  Plants  Control  Scheme. 
The  Ministry  of  Agriculture  and 
Fisheries  provides  payments  under  this 
scheme  to  farmers  equal  to  50  percent  of 
their  costs  for  chemical  or  mechanical 
control  of  specified  weeds.  While 
projects  must  be  approved  in  order  to 
receive  funding  under  this  scheme,  there 
is  no  indication  that  this  scheme  is 
limited  to  producers  of  any  particular 
agricultural  commodities.  Therefore,  we 
preliminarily  determine  that  this 
program  is  not  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  and  is  not 
countervailable. 

D.  Deductions  for  Capital 
Expenditures  for  Development  of 
Domestic  Farmland.  This  program  is 
administered  by  the  Inland  Revenue 
Department.  Under  sections  126. 127  and 
129  of  the  Income  Tax  Act  1976.  a 
deduction  is  available  for  certain 
expenditures  incurred  in  clearing  and 
preparing  farming  and  agricultural  land. 
The  deductions  may  be  taken  in  the  year 
incurred  or  spread  over  that  year  and 
the  next  four  tax  years.  Any  taxpayer 
engaged  in  farming  or  agricultural 
business  on  land  in  New  Zealand  may 
claim  a  deduction  for  qualifying  capital 
expenditures. 

Since  the  eligibility  criteria  specify 
that "any  taxpayer  engaged  in  any 
farming  or  agricultural  business  or  land 
in  New  Zealand"  may  apply  for  this 
deduction,  we  preliminarily  determine 


that  this  program  is  not  limited  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries,  and  is  not 
countervailable. 

E.  Land  Development  Loans.  Under 
the  administration  of  the  Rural  Bank, 
contingent  liability  loans  were  provided 
for  the  development  of  pastoral  and 
agricultural  land.  All  farmers  were 
eligible  for  financing  provided  the 
minimum  area  for  development  was  10 
hectares.  Expenditures  qualifying  for 
these  loans  included  sowing  of 
permanent  pastures,  clearing, 
cultivation,  seeding,  fertilizing,  and 
drainage.  The  program,  which  was  open 
for  applications  from  August  1, 1978.  to 
March  31, 1981.  offered  maximum  loans 
of  $NZ250  per  hectare  of  land.  The  loans 
were  for  a  15-year  term,  and  provided 
the  land  was  maintained  to  the 
satisfaction  of  the  Rural  Bank,  no  interst 
was  payable  and  half  of  the  principal 
could  be  written  off. 

This  program  was  preliminarily  found 
to  be  countervailable  in  our  Preliminary 
Affirmative  Countervailing  Duty- 
Determination:  Lamb  Meat  from  New 
Zealand  (46  FR  58128).  However, 
information  now  indicates  that  this 
program  neither  designates  specific 
agricultural  products  for  receipt  of 
funding,  nor  establishes  differing  terms 
for  specific  products.  Therefore,  we 
preliminarily  determine  it  is  not 
countervailable.  See  Final  Affirmative 
Counterxailing  Duty  Determination: 
Live  Swine  and  Fresh,  Chilled  and 
Frozen  Pork  Products  from  Canada  (50 
FR  25097).  At  verification,  we  will 
closely  examine  the  de  facto  provision 
of  benefits  under  this  program. 

III.  Programs  Preliminary  Determined 
Not  To  Be  Used 

In  accordance  with  our  practice  of 
accepting  a  response  to  an  allegation 
which  denies  the  receipt  of  benefits 
under  a  program,  we  preliminarily 
determine,  subject  to  verification,  that 
producers,  processors  or  exporters  of 
Iamb  meat  in  New  Zealand  did  not  use 
the  following  programs  which  were 
listed  in  our  notice  of  initiation. 

A.  The  Export  Programme  Suspensory 
Loan  Scheme  (EPSLS)  and  the  Export 
Programme  Grants  Scheme  (EPGS).  The 
Export  Programme  Grants  Scheme  was 
established  in  the  1979  Budget  and 
converted  to  the  Export  Programme 
Suspensory  Loan  Scheme  in  June  1982. 
Funds  for  the  programs  are  appropriated 
annually  by  Parliament  to  assist 
exporters  with  marketing  programs  in 
targeted  overseas  markets.  The  grants 
covered  64  percent  of  budgeted 
expenditures  and  were  renewable  for  up 
to  three  years.  The  loans  cover  40 
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percent  of  eligible  expenditures  and  are 
renewable  for  up  to  three  years  when 
they  may  be  converted  to  a  grant  if 
export  targets  are  met.  If  the  export 
targets  are  not  met,  the  loans  must  be 
repaid  with  interest. 

Because  the  government  of  New 
Zealand  reported  that  no  EPGS  grants 
wore  provided  with  respect  to  export 
sales  to  the  United  States,  and  that  no 
EPSLS  loans  to  the  producers  or 
exporters  lamb  meat  were  outstanding 
during  the  review  period,  we 
preliminarily  determine  this  program 
was  nut  used. 

B.  Rural  Export  Suspensory  Loans. 
The  purpose  of  this  program,  which  was 
introduced  in  1974  and  closed  to  new 
applicants  on  March  31, 1985,  was  to 
promote  the  export  of  non-traditional 
agricultural,  horticultural  and  fish 
products  not  previously  exported,  or 
products  for  which  market  expansion 
was  possible.  The  response  indicates 
that  lamb  meat,  considered  a  traditional 
export  product,  has  never  been  an 
eligible  product  for  this  program,  and 
that  no  loans  have  been  granted  for  the 
production,  processing,  packaging  or 
marketing  of  lamb.  Thtrefore,  we 
preliminarily  determine  that  this 
program  was  not  used. 

IV.  Program  for  Which  Additional 
Information  Is  Needed 

A.  Standard  and  Nil  Value  of 
Livestock.  Under  section  85  of  the 
Income  Tax  Act  of  1978,  trading  stock 
(inventory)  must  be  valued  at  either 
cost,  market  or  replacement  value.  The 
choice  and  use  of  the  valuation  method 
is  subject  to  review  by  the 
Commissioner  of  Inland  Revenue.  If 
inventory  increased  in  value  and  is 
recorded  as  such  by  the  taxpayer,  that 
increase  must  be  included  as 
(assessable)  taxable  income  for  that 
year,  if  an  end  of  the  year  valuation  of 
trading  stock  results  in  a  decrease  of 
value,  the  loss  is  allowed  as  a  deduction 
in  calculatmg  the  assessable  income  for 
that  year.  As  an  alternatve  to  this 
system,  owners  of  livestock  may  adopt 
the  stans^ard  value  and  a  nil  value  of 
livestock  method  for  recording  inventory 
for  income  tax  purposes. 

Under  the  standard  value  of  livestock 
system,  the  Commissioner  of  Inland 
Revenue  will  periodically  establish 
minimum  acceptable  levels  of  standard 
value,  i.e.,  value  per  head  of  livestock. 
These  values  are  based  on  average 
market  returns  over  a  period  of  time, 
taking  into  account  costs  of  production, 
and  serve  as  a  buffer  against  price 
fluctuations.  A  farmer  may  elect  to 
value  his  inventory  using  the  standard 
value  or  any  higher  value.  However, 
unce  a  standard  value  has  been  adopted 


by  a  farmer  for  a  class  of  livestock,  it 
cannot  be  reduced  without  the  approval 
of  the  Commissioner.  This  system  has 
been  in  operation  since  1915. 

Under  the  nil  value  of  livestock 
system,  a  farmer  can  elect  to  adopt  a  nil 
value  for  all  or  part  of  the  increase  in  his 
herd  over  a  basic  number  of  livestock. 
That  basic  number  is  established  as  the 
greater  of  the  number  of  livestock  on 
hand  at  the  end  of  either  of  the  two 
income  years  immediately  preceding  the 
year  in  which  the  decision  is  made  to 
join  the  system.  By  using  this  scheme, 
the  farmer  can  defer  part  of  his  tax 
liability  by  not  paying  tax  on  increases 
in  stock  until  the  livestock  is  actually 
sold.  Upon  sale,  income  taxes  are 
payable  on  the  net  proceeds. 

While  these  tax  provisions  do  not 
appear  to  bestow  countervailable 
bounties  or  grants  on  the  producers, 
processors,  or  exporters  of  lamb  meat, 
we  will  seek  additional  information  on 
these  programs  for  our  final 
determination. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  lamb  meat  from  New 
Zealand  which  are  entered,  or 
wilhdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  and  to  require  a  cash  deposit  or 
bond  equal  to  $NZ0.2532  for  each  entry 
of  this  merchandise  from  New  Zealand. 
This  suspension  will  remain  in  effect 
until  further  notice. 

Public  Comment 

In  accordance  with  §  355.35  of  our 
regulations,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
this  preliminary  determination  at  1:30 
p.m.  on  July  30, 1985,  at  the  U.S. 
Department  of  Commerce,  room  3708, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington.  D.C.  20230. 
Individuals  who  wish  to  participants  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration,  Room  B-099,  at  the 
above  address  within  10  days  of  the 
publication  of  this  notice. 

Requests  for  a  hearing  should  contain: 
(1)  The  party's  name,  address,  and 
telephone  number;  (2)  the  number  of 
participants;  (3)  the  reason  for  attending; 
and  (4)  a  list  of  the  issues  to  be 
discussed.  In  addition,  pre-hearing  briefs 
in  at  least  10  copies  must  be  submitted 
to  the  Deputy  Assistant  Secretary  by 
July  23, 1985.  Oral  presentation  will  be 
limited  to  issues  raised  in  the  briefs. 


In  accordance  with  19  CFR  355.33(d) 
and  19  CFR  355.34.  written  views  will  be 
considered  if  received  not  less  than  30 
days  before  the  final  determination  or.  if 
a  hearing  is  held,  within  7  days  after  the 
hearing  transcript  is  available. 

This  notice  is  published  pursuant  to 
section  703(f)  of  the  Act  (19  U.S.C. 
167lb(f)). 

Dated:  June  19, 1985. 
Alan  F.  Holmer. 

Deputy  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  85-15255  Filed  6-24-85;  8:45  am) 

BILUNQ  CODE  3510-I>5-M 


IC-333-5011 

Initiation  of  Countervailing  Duty 
Investigation;  Lime  Oil  From  Peru 

AGENCY:  International  Trade 
Administration,  Import  Administration. 
Commerce. 
ACTiON:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Peru  of  lime  oil,  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  receive  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law.  Since  Peru 
is  not  a  "country  under  the  Agreement", 
section  303  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  applies  to  this 
investigation.  However,  because  Peru  is 
a  member  of  the  General  Agreement  on 
Tariffs  and  Trade  (CATT)  and  the  lime 
oil  subject  to  this  investigation  is  non- 
dutiable,  the  petitioner  is  required  to 
allege  that,  and  the  ITC  is  required  to 
determine  whether,  imports  of  the 
subject  merchandise  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  Therefore,  we  are  notifying  the 
U.S.  International  Trade  Commission 
(ITC)  of  this  action. 

The  ITC  will  make  its  preliminary 
determination  on  or  before  July  15. 1965. 
If  our  investigation  proceeds  normally, 
we  will  make  our  preliminary 
determination  on  or  before  August  22, 
1985. 

EFFECTIVE  DATE:  June  25, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Link  or  Barbara  Tillman,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washingon,  D.C.  20230,  telephone:  (202) 
377-0189  or  377-1785. 
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SUPPtfMENTARY  INFORMATION: 
The  Petition 

On  May  29. 1985.  we  received  a 
petition  from  counsel  for  Parman- 
Kendall.  Inc.  on  behalf  of  the  U.S. 
industry  producing  lime  oil.  In 
compliance  with  the  filing  requirements 
of  §  355.26  of  the  Commerce  Regulations 
{19  CFR  355.26).  the  petition  alleges  that 
manufacturers,  producers,  or  exporters 
of  lime  oil  in  Peru  receive  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Act. 

Since  Peru  is  not  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  section  303 
applies  to  this  investigation.  However, 
because  Peru  is  a  member  of  the 
General  Agreement  on  Tariffs  and 
Trade  (GATT)  and  the  lime  oil  subject 
to  this  investigation  is  non-dutiable,  the 
petitioner  is  required  to  allege  that,  and 
the  ITC  is  required  under  section 
303(a)(2)  of  the  Act  (19  U.S.C.  1303(a)(2)) 
to  determine  whether,  imports  of  this 
product  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry.  Under 
the  provision  of  this  paragraph,  the 
Department  lacks  the  authority  to 
impose  duties  on  duty-free  goods  from 
Peru  unless  an  affirmative  injury 
determination  has  been  made. 

Initiation'^f  Investigation 

Under  section  702(c)  of  the  Act,  we 
must  determine  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary'  for 
the  initiation  of  a  countervailing  duty 
investigation  and  whether  it  contains 
information  reasonably  to  the  petitioner 
supporting  the  allegations. 

We  have  examined  the  petition  on 
lime  oil  from  Peru,  and  we  have  found 
that  the  petition  meets  these 
requirements.  Therefore,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Peru  of  lime  oil,  as  described  int  he 
"Scope  of  Investigation"  section  of  this 
notice,  receive  bounties  or  grants.  If  our 
investigation  proceeds  normally,  well 
will  make  our  preliminary  determination 
by  August  22,  1985. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  lime  oil  which  is 
currently  classifiable  in  the  Tariff 
Schedules  of  the  United  States. 
Annotated  (TSUSA)  under  item  number 
452.3800.  Lime  oil  is  extracted  from  the 
peel  of  lines  from  two  varieties  of  the 
acid  lime  tree.  Extraction  is  done  either 
by  a  distillation  or  a  cold-pressed 
process.  The  end  product  may  be  used 


in  soft  drinks,  food  flavorings,  perfumes 
and  cosmetics. 

Allegations  of  Bounties  or  Grants 

The  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Peru  of  lime  oil  receive  benefits  under 
the  following  programs  which  constitute 
bounties  or  grants: 

•  Certificate  of  Tax  Rebate  System 
(CERTEX) 

•  Nontraditional  Export  Fund  (FENT); 
and 

•  Law  for  the  Promotion  of  Exports  of 
Nontraditional  Goods  (Export  Law). 

— Articles  8  and  9 
—Article  12 
—Article  13 
— Article  14 
—Article  16 
—Article  23 
—Article  31 

•  Regional  Incentives. 

Notification  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  ihformation  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  non-privileged  and  non-confidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  July  15, 
1985.  whether  there  is  a  reasonable 
indication  that  imports  of  lime  oil  from 
Peru  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industrv'.  If  its 
determination  is  negative,  this 
investigation  will  terminate:  otherwise, 
it  will  proceed  according  to  the  statutory 
procedures. 
|une  la  1985. 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  85-15256  Filed  6-24-85:  8:45  am) 

BtLUNQ  COOC  1S10-0S-M 


(Case  No.  6261 

Pitier  Semiconductores,  S.A.;  Order 
Amending  Temporary  Denial  of  Export 
Privileges 

In  the  mater  of  Piher 
Semiconductores.  S.A..  Avda  San  Julian, 
s/n  Apartado  Correos  177.  Cranallers 
(Barcelona).  Spain. 


As  an  amendment  of  the  Order  of 
February  25. 1982.  47  FR  9044  (March  3. 
1982)  Temporarily  Denying  Export 
Privileges.  Piher  International  Corp.  has 
been  authorized  to  make  certain 
exports.  Such  authorization  was  issued 
first  in  the  Order  of  April  9. 1982.  47  FR 
16819  (April  20. 1982),  and  has  been 
extended  without  interruption  at 
several-month  intervals,  most  recently 
by  the  Order  of  April  3. 1985.  50  FR 
14002  (April  9. 1985). 

Each  such  extension  provided  that 
Piher  International  Corp.  could  apply  for 
an  extension  of  is  authorization  to 
export  if  serious  economic  hardship 
would  be  caused  by  a  failure  of  such 
extension  coupled  with  a  continuing 
consideration  of  a  motion  filed  by  Piher 
International  Corp.  that  requested 
exception  from  the  provisions  of 
Paragraph  III  of  the  Order  of  February 
25. 1982. 

Consideration  of  this  motion  to  except 
Piher  International  Corp.  is  still 
continuing,  and  it  has  now  applied  for 
an  enlargement  of  its  authorization  to 
make  certain  exports  under  the  Order  of 
April  3.  1985  (which  authorizes  exports 
through  June  30. 1985),  asserting  that 
failure  to  obtain  the  enlargement  will 
entail  serious  economic  hardship.  All  of 
the  authorizations  to  make  exports 
heretofor  have  applied  only  to  certain 
exports  to  Canada  and  Singapore;  the 
requested  enlargement  would  add  two 
specific  companies  located  in  Hong 
Kong  to  these  permitted  destinations. 

Based  on  the  representations  made  by 
Piher  International  Corp.,  I  find  that  its 
application  for  an  enlargement  of  its 
authorization  to  make  certain  exports  is 
justified,  and  that  granting  this 
extension  will  not  jeopardize  the 
purpose  of  the  Order  of  February  25. 
1982. 

Accordingly,  it  is  hereby  ordered  that 
the  Order  of  February  25, 1982  is  further 
amended  by  excepting,  from  its  denial  of 
export  privileges,  Piher  International 
Corp.,  with  addresses  at  903  Feehanville 
Drive,  Mt.  Prospect.  Illinois  60056.  and  at 
Post  Office  Box  91969.  Chicago.  Illinois 
60680.  insofar  as  Piher  International 
Corp.  exports  variable  resistors  and 
potentiometers  to  its  two  customers  in 
I  long  Kong  in  fulfillment  of  shipments 
scheduled  from  June  7  through  June  30. 
1985  in  the  documents  filed  by  Piher 
International  Corp.  in  support  of  its 
Application  for  this  amendment, 
provided  all  such  exports  are  G-DEST 
under  the  Export  Administration 
Regulations  (15  CFR  Parts  368-399 
(1984)).  Piher  International  Corp.  may 
apply  for  an  extension  of  this 
Amendment  to  shipments  scheduled 
after  June  1985  should  a  continuing 
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consideration  of  its  aforesaid  motion 
entail  serious  economic  hrirdship  if  such 
an  extension  is  not  issued. 

This  Amendment  of  the  Order  was 
issued  orally  today.  June  19, 1985,  at 
12:15  p.m.  Eastern  Daylight  Time,  to  be 
effective  as  of  June  7, 1985;  and  such 
oral  issuance  is  hereby  confirmed  by 
this  written  Amendment  of  the  Order. 

Dated:  June  19. 1981 
Thomas  W.  Hoya, 

Hearing  Commission^. 

|FR  Doc.  85-15187  Fil^d  6-24-85:  8:45  am| 

BILUNG  CCOE  3S10-0T-M 

National  Oceanic  and  Atmospheric 
Administration 

Maritime  Mammals;  Application  for 
Permit:  Daniel  H.  Mann 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammals 
Protection  Act  of  1972  (16  U.S.C.  1,361- 
1407),  the  Regulation  Governing  the 
Taking  and  Importing  of  .Marine 
Mammals  (.50  CFR  Part  216),  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544),  and  the  National 
Marine  Fisheries  Service  regulations 
governing  endangered  fish  and  wildlife 
permits  (50  CFR  Parts  217-222). 

1.  Applicant: 

a.  Name,  Daniel  H.  Mann  (P361). 

b.  Address,  College  of  Forest 
Resources,  AR-10,  University  of 
Washington.  Seattle,  Washington  98195. 

2.  Type  of  Permit:  Scientific  Research. 

3.  Name  and  Number  of  Marine 
Mammals:  20  unidentified  whale  bones 
for  radiocarbon  dating. 

4.  Type  of  Take:  Import. 

5.  Location  of  Activity:  Norway. 

6.  Period  of  Activity:  4  Years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammals  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20235,  within  30  days  of  the 
publication  of  this  notice.  These 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 

All  statements  and  options  contained 
in  this  application  are  summaries  of 


those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
3300  Whitehaven  Street,  NW., 
Washington,  D.C;  and 

Regional  Director,  Northwest  Region, 
National  Marine  Fisheries  Service, 
7600  Sand  Point  Way,  N.E.  BIN 
C15700.  Seattle,  Washington  98115. 


Dated:  |une  19. 1985. 


I 


Richard  B.  Roe, 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation.  National  Marine 
Fisheries  Service. 

|FR  Doc.  85-15209  Filed  6-24-85;  8:45  am) 

BILLING  CODE  3510-22-M 


Change  in  the  Construction  Setback 
Line  in  the  Town  of  Gulf  Shores,  AL, 
Proposed  Amendment  to  the  Alabama 
Coastal  Area  Management  Program 
Under  the  Coastal  Zone  Management 
Act 

agency:  National  Ocsanic  and 
Atmospheric  Administration,  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resource  Management, 
Commerce. 

ACTION:  Notice  of  Preliminary 
Determination  to  Approve  Amendment. 

SUMMARY:  The  Office  of  Ocean  and 
Coastal  Resource  Management, 
National  Ocean  Service,  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  received  a 
request  from  the  State  of  Alabama  to 
amend  its  Coastal  Area  Management 
Program  (ACAMP)  to  cliange  the 
regulatory  definition  of  the 
"Construction  Setback  Line"  for  the 
Town  of  Gulf  Shores.  The  State's 
request  was  made  pursuant  to  section 
306(g)  of  the  Coastal  Zone  Management 
Act  of  1972,  as  amended  (CZMA).  16 
U.S.C.  1455(g)  and  implementing 
regulations  at  15  CFR  923.81.  The  change 
consists  of  the  reduction  of  the 
Construction  Setback  Line  (CSL)  for  the 
Business.  Tourist  and  Lodging  (BTL)  and 
the  Business.  Central  Resort  (BCR) 
zones  as  defined  on  July  16. 1984  by  the 
zoning  maps  of  the  Town  of  Gulf  Shores 
to  five  feet  instead  of  forty  feet  behind 
the  most  inland  point  of  the  crestline  of 
the  primary  dune  system. 

The  proposed  amendment  allows  for 
increased  predictability  and  consistency 
in  the  management  of  the  ACAMP  and 


more  specifically  for  the  highly 
developed  and  developing  areas  of  the 
Town  of  Gulf  Shores. 

The  Director  of  the  Office  of  Ocean 
and  Coastal  Resource  Management  has 
reviewed  the  amendment  request  and 
has  made  a  preliminary  determination 
that  it  should  be  approved,  and  that  the 
ACAMP,  as  changed,  will  still  constitute 
an  approvable  program  under  §  923.82; 
and  the  procedural  requirements  of 
section  306(c)  of  the  CZMA  will  have 
been  met. 

The  Director  also  determined  that 
approval  of  the  proposed  change  does 
not  constitute  a  major  Federal  action 
having  a  significant  effect  on  the 
environment.  Therefore,  an 
environmental  impact  statement  on  the 
approval  of  the  ACAMP  amendment 
under  the  National  Environmental  Policy 
Act  of  1969.  as  amended,  will  not  be 
required.  Copies  of  the  Finding  of  No 
Significant  Impact  (FONSI).  including 
the  supporting  Environmental 
Assessment  (EA).  and  the  Director's 
preliminary  determination  of 
spprovability  are  available  at  the 
address  below.. 

Comments  on  the  Preliminary 
Determination  to  approve  the  Alabama 
amendment  request  and  on  the  EA  and 
FONSI  should  be  made  within  30  days 
from  the  date  of  this  notice.  Address 
comments  to:  James  P.  Burgess.  Acting 
Chief,  Coastal  Programs  Division.  Office 
of  Ocean  and  Coastal  Resource 
Management,  NOS/NOAA,  3300 
Whitehaven  Street,  NW.,  Washington. 
D.C.^235,  (202)  634-1672. 

(Federal  Domestic  Assistance  Catalog  11.419. 
Coastal  Zone  Management  Program 
Administration) 

Dated:  lune  10. 1985 
lames  P.  Blizzard, 

Act  ins  Director.  Office  of  Ocean  and  Coastal 
Resource  Management. 
(FR  Doc.  85-15172  Filed  6-24-85:  8:45  am) 

BILUNG  CODE  3510-W-M 


Marine  Mammals;  Permit  Modification; 
Mr.  Randall  S.  Wells;  Modification  No.  2 
to  Permit  No.  417 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (.50 
CFR  Part  216),  Permit  No.  417  (48  FR 
22131)  issued  to  Mr.  Randall  S.  Wells, 
Dolphin  Biology  Research  Associates 
Inc.,  163  Siesta  Drive,  Sarasota,  Florida 
33581  on  May  20, 1983  and  first  modified 
on  July  3, 1984  (49  FR  27361).  is  modified 
for  a  second  time  as  follows:  Sections 
A.5  and  A.6  are  added  as  follows: 
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■'5.  Up  to  125  Atlantic  botlitnose 
dolphins  ma>  be  taken  during  1986. 1987 
and  1988.' 

"6.  Selected  individuals  may  be 
recaptured  up  to  three  (3)  times  per  year 
for  follow-up  testing  under  the 
conditions  of  the  Permit." 

Section  B.8  is  deleted  and  replaced  by 
the  following. 

"3.  This  Hermit  is  valid  with  respect  to 
the  taking  authonzed  herein  until 
December  31.  19«8." 

This  modification  became  effective  on 
|une  1&  1985. 

The  Permit  as  modified,  is  available 
for  review  in  the  following  offices; 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

3300  Whitehaven  Street  NW ., 

Washington.  D  C;  and 
R(?gional  Director.  Southeast  Region. 

National  Marine  Fisheries  Senice. 

Duval  Building.  9450  Koger  Boulevard. 

St.  Petersburg.  Florida  33702 

Dated:  June  IB.  1983. 
Carmen  |.  Blondin. 

Deputy  Assistant  Administmtor  far  Fishnrws 
Resource  Management.  National  Marine 
Fisheries  Service. 
(FR  Doc.  85-15263  Filed  6-24-85:  8:45  iim) 

BIUJMG  COOC  3610-22-11 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  information  collection. 

summary:  The  Commodity  Futures 
Tradiiig  Commission  has  submitted  the 
following  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L.  96-511. 
ADDRESS:  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Ka"tie  Lewin.  Office  of 
Management  and  Budget.  Room  3235. 
NEOB.  Washington.  DC.  20,^03.  (2021 
395-7231.  Copies  of  the  submission  arc 
available  from  Joseph  G.  Salazar. 
Agency  Clearance  Officer,  (202)  2.'>4- 
9735. 

Title:  Regulations  and  Forms  Relating  to 
Registration  with  the  Commission 

Control  number:  3038-002:j 

Action:  Extension 

Respondents:  Business  (excluding  small 
businesses) 


Estimated  annual  burden:  79,652 
Estimated  number  of  respondents:  99.525 

i.ssued  In  Washington,  D.C.,  on  |une  19. 
1985 
lean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Df«:  85-15181  Filed  6-24-85;  8:45  am) 

BILLING  COOC  ft3S1-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Soviet  imprecisely  Located  Targets 
for  Strategic  Systems;  Rescheduling 
of  Advisory  Committee  Meeting 

summary:  The  meeting  date  for  the 
Di  f'nse  Science  Board  Task  Force  on 
Soviet  Imprecisely  Located  Targets  for 
Strategic  Systems  scheduled  for  21-22 
.August  1985  in  the  Pentagon.  Arlington, 
Virginia  as  published  in  the  Federal 
Register  (Vol.  50.  No.  113.  Wednesday. 
June  12.  1985.  FR  Doc.  85-14124)  has 
been  cancelled.  Instead  the  Task  Force's 
Leadership  Subpanel  will  meet  on  13-15 
August  at  the  Pentagon.  Arlington. 
Virginia.  In  all  other  respects  the 
original  notice  remains  unchanged. 

Dated:  June  20, 1985 
Linda  M.  Lawson. 

.Alternate  OSD  Federal  Register  Liaison 

Officer.  Depcrtment  of  Defense. 

jFR  Doc  85-15197  Filed  6-24-85:  8:45  am) 

BILLING  COOC  MIO-01-M 


Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Cominittee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting.  Saturday  thn;  Monday. 
13-15  |uly  1985 

Times  and  Places- 

i:i  luly-0900-l.Sno  hours  at  HQS  RFUCOM, 
MacOill  AFB.  FL. 

1 4  iuiy-0900-1600  hours  at  HQS  3d  USA  Ft 
V1t:Pherson.  GA. 

15  )ulv-0e«v-i5f)0  hours  at  HQS  USA 
KORSCb.Vi  Ft.  McPherson.  C,.\. 

.Ajjenda  The  Doctrine  rind  Trainins 
Intenralion  Subpanel  of  the  Army  Science 
Buurd  1985  Sunmer  Study  on  Traininjj  and 
lr;.in;ng  Technoiogy-.Applications  foi 
.A'.rl.and  Battle  ur.d  Future  Concept.s  will 
meet  to  discuss  training  concepts  and 
programs  to  support  conlinjjenry  opordtions 
m  the  joint  operational  environment.  This 
meeting  will  l>e  closed  to  the  public  in 


Hccordance  with  section  552b(c)  of  Title  5. 
I'S  C:..  specifically  subparagraph  (1)  thereof. 
and  Title  5.  L'.S.C.  Appendix  1.  subsection 
10(d).  The  das.sificd  and  nonclassified 
matters  to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  any 
portion  of  the  meeting.  The  Army  Science 
Board  .Administration  Officer.  Sally  Warner, 
may  be  contacted  for  further  information  at 
I  2P:)  695-3039/7048. 
Sally  .A.  Warner. 

.■\dniinistratn-e  Officer  Arrr.y  Science  Board. 
|FR  Dor.  85-15190  Filed  6-24-85:  8:45  am) 

BILLING  COOC  3710-OB-M 


Army  Science  Board;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
[\\\h  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Scienr* 
Board  (ASG) 

Dates  of  Meeting;  Tuesday  and 
Wednesday.  16-17  July  1985 

Times  and  Places:  0800-1700  iClosed)  The 
I'cntdgon.  Washington.  DC. 

Agenda:  I  he  .Active  and  Reserve  Army 
Subpanel  of  the  Army  Science  Board  1985 
Summer  Slud>  on  Manpower  Implications  of 
logistic  Support  for  AirLand  Battle  will  meet 
on  16-17  July  to  write  their  initial  draft  report. 
This  meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c|  of  Title  5. 
U.S.C.  specifically  subparagraph  (1)  thereof, 
and  Title  5.  U.S.C  ,  Appendix  1.  subsection 
10(d).  The  classified  and  nonclassified 
matters  to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening;  any 
portion  of  the  meeting.  The  Army  Science 
Board  Administrative  Officer.  Sally  Warner, 
may  be  contacted  for  further  information  at 
(202)  695-303^7046 
Sally  A.  Warner. 

Adnuni.ftraUve  Officer.  .■\rrq}  Science  Board. 
(FR  Dw  85-15189  Filed  6-24-85:  8:45  am] 

BILLING  COOC  S'TIO-Oa-M 


Army  Science  Board;  Meeting 
Cancellation 

The  following  meeting  of  the  Army 
Science  Board  Ad  Hoc  Subgroup  of 
Chemical/Biological  Warfare 
Intelligence,  which  was  originally 
scheduled  for  24-25  June  1985  (Clo.sed). 
has  been  canccJled. 

Place:  The  Pentagon,  Washington.  DC. 
Sally  A.  Wamer,  . 

■\dni:nist.'0'!vr  OffiCf-  .'\rniy  Science  Board. 
|I  R  Doc  85-15191  Filed  8-24-85:  8:45  am) 
Billing  cooc  37io-o»-m 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comnnission 

I  Docket  NO8.CP85-585-000  etal.l 

Natural  Gas  Certificate  Filings;  Aiitta 
Energy  Resources  et  al. 

T;jke  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  Arkla  Energy  Resources,  a  division  of 
Arkla.  Inc. 

|U(M-.kf't  No.  CP85-585-aD0| 
lune  17. 1985. 

Take  notice  that  on  June  6, 1985.' 
Arkla  Energy  Resources,  a  division  of 
Arkla.  Inc.  (Arkla),  P.O.  Box  21734. 
Shreveport,  l^ouisiana  71151.  filed  in 
Docket  No.  CP85-585-000  an  application 
pursuant  to  section  7|c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  continued  transportation  of  natural 
gas  for  W.  R.  Grace  and  Co.  (W.  R. 
Grace),  an  existing  retail  industrial  sale 
customer,  and  operation  of  jurisdictional 
facilities  in  connection  therewith,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically.  Arkla  proposes  to 
transport  up  to  37,463  Mcf  of  gas  per  day 
for  use  in  W.  R.  Grace  &  Co.'s  industrial 
plant  near  Memphis.  Tennessee,  for  a 
term  expiring  five  years  from  the  date  of 
initial  delivery  or  the  termination  date  of 
its  retail  sales  contract  with  W.  R. 
Grace,  whichever  occurs  earlier. 

Arkla  indicates  it  would  receive  from 
Grace's  supplier.  Mid  Continent  Gas 
Company,  volumes  of  gas  at  various 
points  in  Oklahoma.  Arkansas,  and 
Louisiana,  and  would  redeliver 
thermally  equivalent  volumes  to  Texas 
Gas  Transmission  Corporation  (Texas 
Gas)  at  various  points  in  Arkansas  and 
Louisiana.  Arkla  also  states  that  Texas 
Gas  and  a  local  distribution  company, 
the  utility  division  of  the  City  of 
Memphis,  would  also  be  required  to 
provide  subsequent  transportation. 

Arkla  states  that  it  would  charge  the 
transportation  rate  applicable  to  the 
service  as  currently  on  file  and  effective 
from  time  to  time  in  its  FERC  Gas  Tariff. 
Arkla  also  requests  flexible  authority 
to  add  and/or  delete  sources  of  gas  and/ 
or  receipt/delivery  points.  With  respect 
to  such  flexible  authority  Arkla  states 
that  it  would  undertake  within  30  days 
of  the  addition  or  deletion  of  any  gas 
suppliers  and/or  receipt  or  delivery 

'The  applicalion  was  Biitially  tendered  for  filing 
on  lunp  6, 1985;  howevri.  the  fee  required  t>y  S  ISftl 
of  the  Refiulationf!  under  the  Natural  Gas  Act  (lb 
CFK  159  1)  was  not  paid  until  June  tl.  1985.  thuii. 
niins  was  not  completediuntil  the  latter  date 


points,  to  file  with  the  Commission  the 
following  information: 

(1)  A  copy  of  the  gas  purchase 
contract  between  the  seller  and  the  end 
user; 

(2)  A  statement  as  to  whether  the 
supply  is  attributable  to  gas  under 
contract  to  and  released  by  a  pipeline  or 
distributor  and  if  so.  identification  of  the 
parties,  and  specification  of  the  current 
contract  price; 

(3)  A  statement  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  pricing 
categories  of  the  added  supply,  if 
released  gas,  and  the  volumes 
attributable  to  each  category; 

(4)  A  statement  as  to  whether  the  gas 
is  committed  or  dedicated  within  the 
meaning  of  NGPA  section  2(18); 

(5)  If  the  new  source  of  supply 
involves  release  gas  which  is  committed 
or  dedicated  as  defined  in  No.  4. 
reference  the  suppliers'  Natural  Gas  Act 
section  7{b)  abandonment  authorization: 

(6)  Location  of  the  receipt/delivery 
points  being  added  or  deleted; 

(7)  Identity  of  any  other  pipeline 
involved  in  the  transportation. 
Arkla  submits  that  any  changes  made 
pursuant  to  such  flexible  authority 
would  be  on  behalf  of  the  same  end-user 
at  the  same  end-use  location  and  would 
remain  within  the  volume  levels 
proposed  herein. 

Comment  date:  July  8, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Arkla  Energy  Resources,  a  division  of 
Arkla.  Inc. 

(Docket  No.  CP85-579-000 
|une  17, 1985. 

Take  notice  that  on  June  5, 1985,  Arkla 
Energy  Resources,  a  division  of  Arkla, 
Inc..  formerly  known  as  Arkansas 
Louisiana  Gas  Company,  a  division  of 
Arkla.  Inc.  (Arkla),  P.O.  Box  21734, 
Shreveport,  Louisiana  71151,  filed  in 
Docket  No.  CP85-579-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
sales  'ap  and  related  jurisdicational 
facilities  necessary  to  deliver  gas  from 
one  of  its  jurisdicational  pipelines  to  one 
or  more  consumers  served  by  Arkansas 
Louisiana  Gas  Company,  a  division  of 
Arkla.  Inc..  under  the  certificate  issued 
in  Docket  Nos.  CP82-384-000  and  CP82- 
384-001  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  ashore  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  Arkla  proposes  to 
construct  and  operate  a  sales  tap  on  its 
Line  635-1  in  Atoka  County,  Oklahoma, 


for  the  delivery  of  natural  gas  to  Amis 
Materials  Company,  which  would  use 
approximately  202,000  Mcf  per  year  for 
industrial  purposes. 

Arkla  states  that  this  would  be  a 
routine  deliverj'  of  gas  to  a  customer 
service  by  Arkansas  Louisiana  Gas 
Company,  a  division  of  Arkla.  Inc.  The 
gas  would  be  delivered  from  Arkla's 
general  system  supply,  which  it  is  stated 
is  adequate  to  provide  the  service. 

Comment  date:  August  1. 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Columbia  Gas  Transmission 
Corporation 

lUockel  No.  CP85-542-000) 
lune  18. 1985. 

Take  notice  that  on  May  24, 198.5, 
Columbia  Gas  Transmission 
Corporation  (Applicant).  1700 
MacCorkle  Avenue.  S.E.,  Charieston, 
West  Virginia  25314.  filed  in  Docket  No. 
CP85-542-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act 
(NGA)  for  permission  and  approval  to 
abandon  service  by  transfer  of  certain 
prodtte^HUj  properties,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  states  that  it  proposes  to 
transfer  all  of  its  natural  gas  production 
properties,  appurtenances  and  the 
service  rendered  thereby  to  its  affiliate. 
Columbia  Natural  Resources,  Inc. 
(CNR).  Applicant  further  states  that  it 
does  not  believe  the  transfer  requires 
abandonment  authorization  pursuant  to 
section  7(b)  of  the  NGA  since  CNR  has 
concurrently  filed  an  application 
pursuant  to  section  7(c)  of  the  NGA  for 
authorization  to  continue  the  identical 
service.  Applicant  reqftests  that  the 
Commission  find  Applicant's  application 
for  abandonment  authorization  moot. 
Applicant  states,  however,  that  to  the 
extent  the  Commission  determines  that 
abandonment  authorization  is  required. 
Applicant  is  applying  for  the  grant  of 
such  authorization  pursuant  to  section 
7(b)  of  the  NGA. 

Applicant  states  that  the  transfer  of 
properties  to  CNR  is  necessary  in 
furtherance  of  a  general  corporate 
reorganization  of  operations  of  the 
Columbia  Gas  System,  Inc.,  along 
functional  lines.  Applicant  indicates  that 
the  properties  to  be  transferred  include 
all  of  its  Appalachian  production 
properties  that  are  committed  or 
dedicated  to  interstate  commerce  within 
the  meaning  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA)  and  which  are  not 
excluded  from  the  Commission's  NGA 
jurisdiction  by  operation  of  section 
60t(a)(l)  of  the  NGPA.  Applicant  states 
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•!■  il  upoT  'ompJelion  of  tho  transfer  dll 
\pp;jlachirt,5  expiordtion.  developmpnt 
■iod  produt.tirn  operations  would  he 
performed  l>y  CNR,  whiK?  allgi^thering. 
•ntersldte  tr-i:isporlJtion  and  'storage 
facilities  and  operations  would  remain 
with  Applif.a.nt 

Comment  date:  July  9.  1985.  in 
iccordance  with  Standard  Pirdsrap:)  F 
at  the  end  of  this  notice. 

4.  Consolidated  Gas  Transniiiisiun 
Corporation 

i  Docket  No.  CI'85-564-<X)0| 
lun-?  18.  1S35. 

Take  notice  that  or  June  4. 11)85. 
Consolidated  Gas  1  ransmission 
Corporation  (Cor.solidaledj.  445  West 
Main  Street,  Clarksburg.  West  Virginia 
26301.  filed  in  Docket  No.  CP85- 564-000 
a  re;^ucst  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Ca.s  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  the  appurtenant 
measuring  and  regulating  facilities 
necessarj  to  provide  one  additional 
point  of  delivery  to  an  existing 
customer.  North  Penn  Gas  Compa.ny 
(North  Penn).  under  the  certificate 
issued  in  Docket  No  CP82-537-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  .set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Consolidated  proposes  to  construct 
and  operate  approximately  300  feet  of  2- 
inch  pipeline  and  install  and  operate  a 
meter  and  appurtenant  measuring  and 
regulating  facilities  to  connect  its 
production  facilities  to  North  Penns  2- 
inch  distribution  line  located  in  Tioga 
County.  Pennsylvania.  Consolidated 
then  proposes  to  add  a  new  delivery 
point  on  North  Penn's  2-inch  distribution 
line  receive  approximately  17.301  dt 
equivalent  of  natural  gas  per  year  from 
Consolidateds  own  local  production. 
Consolidated  statesthe  new  delivery 
point  would  be  known  as  the  Knapp 
connection. 

Consolidated  states  that  the  Knapp 
connection  would  provide  an  outlet  for 
its  newly  developed  local  supplies 
which  are  distant  from  its  own 
transmission  system  and  would  enable 
Consolidated  to  maintain  a  continuing, 
dependable  supply  of  gas  to  North  Penn. 
Con^lidated  asserts  the  additional 
volumes  to  be  provided  through  the 
proposed  new  point  of  delivery  are 
within  Consolidated's  currently 
authorized  level  of  sales  and  that  such 
volumes  would  have  a  de  minimis 
impact  on  Consolidated's  system-wide 
peak  day  and  annual  deliveries. 

North  Penn  is  served  under 
Consolidated's  Requirements  Service 
Rata  Schedule  RD. 


Comment  date:  August  2, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  (he  end  of  this  notice. 

5.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  No.  CP85-562-000) 
)une  18. 1985. 

Taken  notice  that  on  June  4, 1985, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  3000  Bissonnef.  Houston. 
Texas  77005,  filed  in  Docket  No.  CP35- 
562-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
part  of  its  transportation  of  gas  for 
service  to  Union  Electric  Company 
(Union  Electric)  for  the  Slate  of  Missouri 
government  buildings  in  Jefferson  City. 
Missouri,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  states  that  deliveries  of 
natural  gas  were  being  made  to  Union 
\    Electric  pi  'suant  to  an  industrial  gas 
^contract  oated  May  1. 1983.  It  is 
^fllpldined  that  following  receipt  of 
Qbmmission  authorization  for  the 
pi^osed  abandonment,  gas  service 
would  be  provided  to  Union  Electric 
pursuant  to  a  gas  sales  contract  dated 
May  14. 1984.  Panhandle  submits  that 
the  change  from  ncn|urisdictional  to 
jurisdictional  service  was  requested  by 
Union  Electric  in  a  letter  dated  February 
10. 1984,  in  which  Union  Electric  stated 
that  it  would  perfer  to  receive  the  gas 
from  Panhandle  as  part  of  its  contract 
demand.  It  is  asserted  that  no  change  in 
the  volumes  delivered  would  result  from 
the  abandonment  and  that  no  facilities 
would  be  abandoned. 

Comment  date:  July  9. 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Trunkiine  Gas  Company 

[Docket  Nos.  CP84-577-008  et  al.) 

Iupel7. 1985. 

Take  notice  that  on  June  7, 1985. 
Trunkiine  Gas  Company  (Applicant). 
P.O.  Box  1642,  Houston,  Texas  77001, 
filed  in  Docket  Nos.  CP84-577-008. 
CP84-577-O09.  CP84-577-010,  CPtW-577- 
011,  CP84-577-012,  and  CP84-577-013 
requests  pursuant  to  section  7  of  the 
Natural  Gas  Act  and  S  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  make  off-system 
sales  of  natural  gas.  The  requests  are 
pursuant  to  authorization  granted  by  the 
Commission's  order  issued  October  29, 
1984,  in  Docket  No.  CP84-577-000, 
authorizing  a  sales  for  take-or-pay  relief 
program  (STOPR),  all  as  more  fully  set 
forth  in  the  requests  which  are  on  file 


with  the  Commission  and  open  for 
public  inspection. 

The  Appendix  attached  hereto 
provides  the  purchasers  and  volumes  for 
each  of  the  referenced  dockets  under 
which  Applicant  proposes  to  make  off- 
system  sales. 

Applicant  states  that  each  purchaser 
would  use  the  gas  for  general  system 
supply  for  resale  within  each 
purchaser's  service  area.  It  is  stated  that 
the  sales  price  which  the  purchasers 
would  pay  Applicant  is  $2.8417  per  dt 
equivalent  of  gas.  The  sales  price 
consists  of  Applicant's  average  cost  of 
gas,  the  CGI  surcharge,  and  an  added 
margin  pursuant  to  the  authorization  in 
the  STOPR  order,  it  is  explained. 

Applicant  states  that  it  would  deliver 
the  contract  quantity,  on  an  interruptible 
basis,  in  each  referenced  docket  at  the 
outlet  of  Applicant's  measuring  station 
at  the  existing  point  of  interconnection 
between  Applicant  and  Columbia  Gulf 
Transmission  Company  (Columbia  Gulf) 
at  Centcrville,  St.  Mary  Parish. 
Louisiana.  It  is  indicated  that  Columbia 
Gulf  would  deliver  the  gas  to  Columbia 
Gas  Transmission  Corporation  for 
further  delivery  to  each  purchaser. 

It  is  stated  that  the  service  is 
conditioned  upon  the  availability  of 
capacity  sufficient  to  provide  service 
without  detriment  to  Applicant's 
existing  customers.  The  term  of  the 
service  under  the  authorizations  sought 
herein  would  be  from  the  date  of  the 
first  delivery,  with  termination  to 
coincide  with  the  expiration  under  the 
STOPR  program,  it  is  indicated. 

Appcnoix 


DockM  No  and  PUrciasat 


Vol- 
uma 
(dl 
•quiva- 
lanl 


CP84-577-00e.  Cokjmbia  Gas  o<  New  Vork.  Inc 

CPe4-577-00».  CotumtM  Gas  of  Kentucky.  Inc 

CPS4-$77-010.  CoUvnoa  Gas  o«  Marytand.  mc 

CP84-577-Olt;  Cokimtiia  Gas  of  Otw.  Inc 

CPe4-577-0t^  ColumlM  Gas  aH  V»gina.  Inc 

CPM -577-013.  Cotumba  Gas  o4  Pennsylvana.  Inc 


•00 

1.180 

2«0 

12.400 

740 

4.640 


Comment  date:  August  1. 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  United  Gas  Pipe  Line  Company 

[Docket  No.  DCB5-527-000) 
)tine  18. 1965. 

Take  notice  that  on  May  20. 1985. 
United  Gas  Pipe  Line  Company 
(Applicant).  P.O.  Box  1478,  Houston. 
Texas  77001,  filed  in  Docket  No.  CP85- 
527-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
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vet- 
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240 
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necessity  authorizing  the  transportation 
of  natural  gas  for  Monsanto  Company 
(Monsanto),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  transport 
natural  gas  for  Monsanto  on  an 
interruptible  basis.  It  is  said  that  the 
volume  of  natural  gas  to  be  transported 
would  be  the  amount  by  which  the 
aggregate  volume  of  gas  delivered  to 
Monsanto  at  its  Luling  plant  in  St. 
Charles  Parish,  Louisiana,  is  less  than 
33,000  Mcf.  It  is  stated  that  Monsanto 
would  deliver  gas  to  Applicant  by  using 
existing  facilities  located  on  the  Eugene 
Island  area.  Block  95  platform,  offshore 
Loiusiana,  and  at  other  mutually  agreed 
upon  points.  It  is  further  stated  that 
Applicant  would  transport  this  gas  and 
deliver  it  to  Monsanto  in  St.  Charles 
Parish,  Louisiana.  Applicant  proposes  to 
charge  Monsanto  the  transportation  rate 
in  effect  for  Applicant's  southern  rate 
zone,  currently  said  to  be  30.01  cents  per 
Mcf  plus  1.25  cents  pCr  Mcf  for  the  Gas 
Research  Institute  surcharge. 

Comment  date:  July  9, 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs ' 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commissions  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  and 
the  Commissions  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 


convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  85-15183  Filed  6-24-85;  8:45  am] 
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(Docket  Nos.  ES85-41-000  et  al.] 

Electric  Rate  and  Corporate 
Regulation  Filings;  El  Paso  Electric 
Co.  et  al. 

June  18. 1985.  ;■ 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  EI  Paso  Electric  Company 

[Docket  No.  ES85-41-000) 

Take  notice  that  on  June  7, 1985.  El 
Paso  Electric  Company  (Applicant)  filed 
an  application  with  the  Federal  Energy 
Regulator>'  Commission  pursuant  to 
Section  204  of  the  Federal  Power  Act. 
proposing  to  enter  into  a  leveraged  lease 
financing  transaction  whereby  the 
Company  will  sell  a  new  300-mile 
(approximate)  transmission  line  to  be 
constructed  by  the  Company  from 
Springerville,  Arizona  to  El  Paso,  Texas 
to  an  unrelated  third  party  purchaser  for 
approximately  $75,000,000  cash  and 
leaseback  the  Springen'ille  Line  under  a 
long-term  lease. 

Comment  date:  July  8, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  El  Paso  Electric  Company 

[Docket  No.  £585^2-000) 

Take  notice  that  on  June  10, 1985.  El 
Paso  Electric  Company  (Applicant)  filed 
an  application  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to 
Section  204  of  the  Federal  Power  Act,  to 
issue,  either  on  a  secured  or  unsecured 
basis,  short-term  obligations  and 
commercial  paper,  not  to  exceed  in  the 
aggregate  $200,000,000  principal  amount 
at  any  one  time  outstanding,  and,  in  no 
case,  to  mature  later  than  December  31, 
1986. 

Comment  date:  July  8, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Arkansas  Power  and  Light  Company 

[Docket  No.  ERB5-563-000J 

Take  notice  that  on  June  7, 1985, 
Arkansas  Power  and  Light  Company 
tendered  for  filing  Electric  Rate 
Schedule  WA85.  The  rare  schedule  is 
applicable  to  service  required  by  a  rural, 
non-profit,  electric  cooperative 
corporation  for  redistribution  to  persons, 
firms  and  corporations  which  such 
electric  cooperative  corporation  legally 
serves.  The  rate  schedule  is  also 
applicable  to  service  required  by  a 
municipally  owned  electric  distribution 
system  for  resale  to  its  customers  in 
corporate  limits  and  in  territory 
allocated  by  the  Arkansas  Public 
Service  Commission  (Commission)  when 
the  purchaser  contracts  with  the 
Company  for  its  entire  purchased  power 
and  energy  requirements. 

Comment  date:  July  1, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  EI  Paso  Electric  Company 

[Docket  No.  ER85-567-000) 

Take  notice  that  on  June  10, 1985,  El 
Paso  Electric  Company  (El  Paso) 
tendered  for  filing  as  an  initial  rate 
filing,  an  "Interchange  Agreement 
between  the  State  of  California 
Department  of  Water  Resources  and  El 
Paso  Electric  Company"  dated  April  18, 
1985  (Agreement).  El  Paso  states  that 
this  Agreement  provides  a  basis  for  the 
exchange  of  energy  between  parties  on 
a  returnable  basis  and  on  an  economy 
basis.  El  Paso  requests  that  this 
Agreement  be  accepted  for  filing  and 
made  effective  sixty  (60)  days  from  the 
date  of  filing. 

El  Paso  further  states  that  copies  of 
this  filing  have  been  served  upon  the 
Public  Utility  Commission  of  Texas,  the 
New  Mexico  Public  Service  Commission 
and  the  State  of  California  Department 
of  Water  Resources. 
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Comment  date:  July  1.  1985,  in 
accordanre  w.th  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Commonwealth  Electric  Company 

lUockei  No  F-Pas-see-oou) 

Take  notice  that  on  June  10. 1985. 
Confunonweallh  Electric  Company 
("Commcnwealth")  filed,  pursuant  to 
§  35.12  of  the  Commission's  Regulations, 
an  agreement  governing  the  sale  by 
Commonwealth  of  System  Power  (as 
defined  therein)  to  New  England  Power 
Company  ("Buyer"). 

By  the  provisions  of  the  Agreement. 
Commonweaith  pnjposes  to  sell  to 
FJuyer  certain  quantities  of  electric 
power  upon  terms  and  conditions  and  in 
amounts  mutually  acceptable  to  both 
parties.  Commonwealth  has  requested 
the  Commission  to  waive  its  notice 
r«;quirements  pursuant  to  S  35 11  of  its 
r"gulations  for  good  cause  shown  and  to 
7;ermit  the  tendered  agreement  to 
iiecome  effective  as  proposed  on 
January  6. 1964. 

A  copy  of  this  filing  has  been  served 
upon  Buyer  and  upon  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  July  1. 1985.  in 
accordance  with  Standard  Para^jraph  E 
at  the  end  of  this  notice. 

6.  KPL  Cas  Service 

(Docket  No.  ER8»-564-CK)0| 

Take  notice  that  on  |u.ne  10, 1985,  KPL 
Cas  Service  tendered  for  fihng  a  newly 
executed  contract  dated  May  29. 1985, 
with  the  CUy  of  Girard.  Kansas  for 
wholesale  service  to  that  community. 
KPL  Gas  Service  states  that  this 
contract  permits  the  City  of  Girard  to 
receive  service  under  ra»e  schedule 
VVSM-12/83.  The  proposed  effective 
date  shall  be  upon  all  necessary 
r.-'gulatory  approvals  and  procurement 
by  City  of  an  effective  contract  for 
delivery  of  power  and  energy  from 
Compuny's  system  to  City-owned 
substation  In  addition.  KPL  Gas  Service 
states  th-it  cop'es  of  the  contract  have 
been  m:=i'Ipd  to  the  City  of  Girard  and 
the  Stdte  Corporation  Commission. 

Comment  date:  July  1,  1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PaciFic  Power  &  Light  Company,  an 
Assumed  Business  Name  of  PacinCorp 

jDockel  No.  ER85-56.')-000| 

Take  notice  that  Pacific  Power  &  Light 
Company  (Pacific),  an  assumed  business 
name  of  PacifiCorp,  on  June  10. 1985. 
tendered  for  filing,  in  accordance  with 
§  35.13  of  the  Commission's  Regulations. 
an  application  for  an  increase  in  rates 
for  service  provided  under  Pacific's 
FERC  Electric  Tariff.  Original  Volume 


No.  4,  Service  Schedules  PPL-4  and 
PFL-5  (Tariff). 

The  proposed  changes  would  increase 
revenues  from  jurisdictional  sales  and 
service  by  $3,270,144  based  on  the  12- 
month  period  ending  March  31. 1984. 

The  proposed  changes  have  been  filed 
to  more  nearly  reflect  the  cost  of 
Pacific's  investment,  operating  expenses 
and  capital  costs  through  June  30. 1986. 

Copies  of  the  fiiing  were  served  upon 
all  parties  hereto,  the  Wyoming  Public 
Serv  ice  Commission  and  the  Montana 
Public  Service  Commission. 

Comment  date:  )uly  1. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Portland  General  Electric  Company 
(Docket  .No.  ER83-3tiO-O0Oj 

Take  notice  that  on  June  11. 1985, 
Portland  General  Electric  Comp>any 
{PCE)  tendered  for  filing  a  Summary  of 
Sales  made  under  the  Company's  first 
revised  Electric  Service  Tariff.  Vol ome 
No.  1.  during  April  of  1985.  along  with  a 
cost  justification  for  the  rates  charged. 
This  filing  also  includes  new  Service 
Agreement  with  Eugene  Water  and 
Electric  Board. 

Portland  General  Electric  Company 
requests  an  effective  date  of  May  31. 
1985  and  therefore  requests  a  waiver  of 
the  Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
parties  having  service  agreements  with 
PGE.  parties  to  the  Intercompany  Pool 
Agreement  (revised),  intervenors  in 
Docket  No.  E1K77-131  and  the  Oregon 
Public  Utility  Commission. 

Comment  date:  July  2. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Western  Massachusetts  Electric 
Company  el  al. 

(Docket  No.  ER85-568-000) 

Take  notice  that  on  June  10. 1985. 
Western  Massachusetts  Electric 
Company  (WMECO)  tendered  for  filing 
a  proposed  Purchase  Agreement  with 
Respect  to  Various  Gas  Tur'iine  Units 
(Purchase  Agreement)  dc^'ed  December 
1,  1984  between  WMECO,  and  The 
Connecticut  Light  and  Power  Company 
(CL&P,  collectively  the  NU  Companies) 
and  the  City  of  Chicopee  Municipal 
Lighting  Plant  (Chicopee). 

WMECO  states  that  the  Purchase 
Agreement  provides  for  a  sale  to 
Chicopee  of  specified  percentages  of 
capacity  and  associated  energy  from 
eight  gas  turbine  generating  units  during 
the  period  from  December  1. 1984  to 
November  30. 1985.  together  with  related 
transmission  service. 

WMECO  requests  that  the 
Commission,  pursuant  to  Section  35.11 


of  its  regulations,  waive  its  customary 
notice  period  and  permit  the  rate 
schedule  to  become  effective  on 
December  1, 1984. 

WMECO  states  that  the  Capacity 
Charge  for  the  proposed  service  was 
determined  on  a  cost  of  service  basis  at 
the  time  that  the  sale  was  made  and 
was  determined  in  accordance  with 
Appendix  C  and  Exhibits  thereto  of  the 
Purchase  Agreement.  The  Transmission 
Charge  rate  is  the  annual  average  cost 
of  transmission  service  on  the  Northeast 
Utilities  (NU)  system  at  the  time  that  the 
sale  was  made,  and  was  determined  in 
accordance  with  Appendix  E  and 
Exhibits  thereto  of  the  Purchase 
Agreement.  The  monthly  Transmission 
Charge  is  determined  by  the  product  of 
(i)  the  transmission  charge  rate  divided 
by  twelve  ($/KW -month),  and  (ii)  the 
number  of  kilowatts  of  winter  capability 
which  Chicopee  is  entitled  to  receive 
during  each  month.  The  Variable 
Maintenance  Charge  is  derived  from 
historical  costs  and  the  Additional 
Maintenance  Charge  is  twice  the 
Variable  Maintenance  Charge,  based  on 
manufacturer's  recommendations. 

WMECO  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  CL&P  and  Chicopee,  Chicopee. 
Massachusetts. 

CL&P  has  filed  a  Certificate  of 
Concurrence  in  this  Docket. 

WMECO  fyrther  states  that  the  filing 
is  in  accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  July  1. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  West  Texas  Utilities  Company 

(Docket  No.  ER85-562-000J 

Take  notice  that  on  June  4, 1985.  West 
Texas  Utilities  Company  ("WTU") 
tendered  for  filing  a  notice  of 
cancellation  of  WTUs  Service 
Agreement  with  the  City  of  Sonora, 
Texas  under  WTU's  FERC  Electric  Tariff 
Original  Volume  No.  1.  WTU  requests 
an  effective  date  of  May  9,  1985  and. 
accordingly,  requests  waiver  of  the 
Commission's  notice  requirements. 

Comment  date:  July  1, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E..  Washington. 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 


Federal  Register  /  Vol.  50,  No.  122  /  Tuesday.  June  25.  1985  /  Notices 


26249 


protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-15182  Filed  6-24-85:  fl;45  am] 

WLUMG  COOC  6717-01-M 

[Docket  Nos.  CP84-444-001  et  al.] 

Columbia  Gas  Transmission  Corp.  et 
al.;  Natural  Gas  Certificate  Filings; 
Correction 


|unp  20.  1985. 

Taken  notice  that  in  Item  7  (Bridgeline 
Gas  Distribution  Company]  of  the  notice 
published  in  the  Federal  Register  June  7. 
1985,  beginning  at  50  FR  23822,  the 
following  corrections  shoud  be  made  on 
page  23824,  column  8,  second  full 
paragraph:  I 

1.  The  comment  <fete  should  be  July 
1 1. 1985. 

2.  The  Standard  Paragraph  should  be 
"F". 

Kenneth  F.  Plumb, 
Secretary: 

IFR  Doc  85-15195  Filed  6-24-85:  8:45  am) 

BILLING  CODE  6717-01-M 

[Docket  Nos.  CI84-332-000  et  al.] 

Cities  Service  Oil  &  Gas  Co.  et  al.; 
Notice  of  Quarterly  Status  Conference 
and  Rescheduling  of  Conferences 

)une  7,  1985. 

In  the  matter  of  Cities  Service  Oil  & 
Gas  Company,  Docket  No.  CI84-332-000: 
Columbia  Gas  Transmission 
Corporation,  Docket  No.  CI83-432-000; 
Panhandle  Eastern  Pipe  Line  Company, 
Trunkline  Gas  Company,  and  PanMark 
Gas  Company,  Docket  No.  CP83-333- 
000;  Tenneco  Oil  Company,  Docket  No. 
CI83-269-000:  Yankee  Resources.  Inc., 
Docket  No.  CI84-564-000. 

Take  notice  that  a  quarterly  status 
conference  has  been  scheduled  pursuant 
to  the  Commission's  order  of  September 
26, 1984,  to  evaluate  whether  the 
implementation  of  Yankee  Resources' 
special  marketing  program  is  achieving 
the  Commission's  purposes.  The 
Conference  will  be  held  at  the 
Commission  at  825  North  Capitol  Street. 
N.E..  Washington,  D.C.  on  June  19, 1985, 
at  10:00  a.m.  All  interested  persons  and 
Staff  are  invited  to  attend. 


Take  notice,  also,  that  the  following 
previously-scheduled  quarterly 
conferences  have  been  rescheduled: 
CI84-332-013.  Cities  Service  Gas  Co. 

(COGS),  June  18, 1985.  at  2:00  p.m. 
CP83-452-027,  Columbia  Gas 

Transmission,  Co.,  July  1. 1985,  at  2:00 

p.m. 
CP83-333-029  PanMark  Gas  Co..  July  2, 

1985,  at  10:00  a.m. 
CI83-269-038  Tenneco  Oil  Co..  July  2. 

1985.  at  2:00  p.m. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-15239  Filed  6-24-85;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  Nos.  CP85-616-000  and  0185-508- 

000) 

Gas  Gathering  Corp.  and  Houston  Oil 
&  Minerals  Corp.;  Notice  of  Application 

June  20.  1985. 

Take  notice  that  on  June  14, 1985,  Gas 
Gathering  Corporation  ("GGC")  and 
Houston  Oil  &  Minerals  Corporation 
("Houston  Oil"]  ("Applicants"),  filed  a 
joint  application,  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  and  Parts 
156  and  157  of  the  Regulations  of  the 
Federal  Energy  Regulatory  Commission, 
for  authorization  to  abandon  certain 
acreage  and  sales  for  resale  of  natural 
gas  which  is  committed  or  dedicated  to 
interstate  commerce,  all  as  more  fully 
set  forth  in  the  application;  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

More  specifically.  Houston  Oil  seeks 
authorization  to  abandon  acreage 
dedicated  to  GGC  and  GGC  seeks 
authorization  to  abandon  the  sale  of 
natural  gas  which  it  purchases  from 
Houston  Oil  and  other  producer- 
suppliers  in  or  adjacent  to  the 
Atchafalaya  Basin  Floodway  in 
southern  central  Louisiana  for  resale 
and  delivery  to  GGC's  sole  jurisdictional 
sale  for  resale  customer. 
Transcontinental  Gas  Pipe  Line 
Corporation  ("Transco").  Applicants 
submit  that  approval  of  the  instant 
application  will  remove  GGC  from  the 
middle  of  a  pricing  dispute  in  which  it 
has  virtually  no  interest  and  allow  the 
parties  primarily  affected  to  negotiate 
directly.  In  addition.  GGC  submits  that 
it  will  continue  to  transport  the  gas 
supplies  of  its  producer-suppliers  once 
the  instant  abandonment  is  authorized. 
Lastly.  Applicants  submit  that  all  of  the 
parties  involved  in  this  service  support 
the  application.  Accordingly,  Applicants 
believe  that  the  abandonment 
authorization  sought  herein  is  in  the 
public  interest. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  8, 
1985,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C.  20426,  a  motion  to  inter\'ene  or  a 
protest  in  accordance  with  the 
requirements  of  Rules  214  and  211  and 
the  Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.10).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  this  proceeding  or  to 
participate  as  a  party  in  any  hearing 
herein  must  file  a  motion  to  inter\'ene  in 
accordance  with  the  Commission's 
Rules. 

Under  the  procedure  herein  provided 
for,  unless  Applicant  is  otherwise 
advised,  it  will  be  unnecessary  for 
Applicant  to  appear  or  be  represented  at 
the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  85-15241  Filed  6-24-85;  8:45  am] 

BtLLINQ  CODE  6717-01-M 


(Docket  No.  EL85-34-O00] 

Gulf  States  Utilities  Co.;  Petition  for 
Declaratory  Order,  Complaint  and 
Motion  for  Order  To  Show  Cause 

]une  20, 1985. 

Take  notice  that  on  June  7, 1985,  Gulf 
States  Utilities  Company  (GSU)  filed  a 
petition  for  a  declaratory  order  to 
terminate  a  controversy  under  Rule 
207(a)(2)  of  the  Commission's  Rules  of 
Practice  and  Procedure.  GSU  also 
designated  its  pleading  as  a  complaint 
under  Rule  206.  seeking  Commission 
action  under  section  314  of  the  Federal 
Power  Act.  and  a  motion  for  an  order  to 
show  cause  under  Rule  209(a)(2]. 

GSU  seeks  a  declaration  by  the 
Commission  that  the  Commission  has 
exclusive  and  preemptive  jurisdiction 
over  the  rates  for  wholesale  electric 
service  provided  by  the  Sabine  River 
Authority  of  Texas  (SRAT)  and  that 
SRAT  must  file  any  changes  in  such 
rates  with  the  Commission  pursuant  to 
the  Federal  Power  Act  (Act). 

GSU  further  seeks  a  declaratory  order 
that  SRAT  will  be  in  violation  of  the  Act 
if  it  does  not  withdraw  proposed 
changes  in  rate  that  it  has  filed  with  the 
Public  Utility  Commission  of  Texas 
(PUCT)  and  refrain  from  any  such 
further  filings  with  the  PUCT.  GSU  also 
seeks  the  issuance  of  an  order  by  the 
Commission  directing  the  filing  of  an 
appropriate  action  under  section  314  of 
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the  Act  to  enjoir  actions  by  SRAT  in 
violation  of  the  Act  and  the 
Commissii.^n's  Regulations.  GSU  dlso 
seeks  an  oriier  for  SRAT  to  show  cduse 
why  it  should  n  it  withdraw  its  filing  of 
proposed  rates  with  the  PUCT  and  ceuse 
and  desist  from  further  violations  of  the 
Act  and  Commission  regLilations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  mot. on  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E.,  Washington. 
DC.  2042f^.  in  jccordance  with  Rules  211 
and  214  of  &•  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  orbefore  )uly  19. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropnate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Sec  re!  cry: 
|FR  Doc.  85-15242  Filed  6-14-65;  B.45  am| 

BHJJNG  COM  (717-01-11 


[Docket  No.  CI8S-503-O00I 

Pennzoil  Co.,  Penruoil  Producing  Co., 
and  Pennzoil  Oil  &  Gas,  Inc.;  Notice  of 
Application  for  Blanket  Limited-Term 
Certificate  of  Public  Convenience  and 
Necessity  and  Limited  Partial 
Abandonment  Auttiorization 

)une  20. 1985. 

Take  notice  that  on  June  12. 1985. 
Pennzoil  Company.  Pennzoil  Producing 
Company,  and  Pennzoil  Oil  ft  Gas.  Inc.. 
P  O  Box' 2967,  Houston.  Texas  77252- 
2967.  filed  an  Application,  pursuant  to 
sections  4  and  7  of  the  Natural  Gas  Act 
and  the  Commission's  regulations 
thereunder,  for  limbed  partial 
abandonment  authorization  and  a 
Blanket  Limited-Term  Certificate  of 
Public  Convenience  and  Necessity 
authorizing  each  of  the  Applicants  to 
conduct  a  short-term  spot  sales 
marketing  program;  hereinafter  referred 
to  as  the  Pennzoil  Special  Marketing 
Program  ("PSMF").  all  as  more  fully  set 
forth  in  the  Application  on  file  with  the 
Federal  Energy  Regulatory  Commission 
(Commission")  and  open  to  the  public 
inspection. 

Approval  would  (i)  authorize  the  sale 
of  natural  gas  by  the  Applicants  for 
resale  in  interstate  commerce;  (ii)  permit 
temporary  partial  abandonment  of 
certain  natural  gas  sales:  (iii)  confer 
pregranted  abandonment  authorization 


for  sales  of  natural  gas  made  piu-suant 
to  the  requested  certificate;  (iv) 
authorize  transportation  of  natural  g.<)s 
by  interstate  pipeline  companies  able 
and  willing  to  paricipate  in  PSMP;  and 
(v)  confer  pregranted  abandonment 
authorization  for  the  transportation 
service  allowed  under  the  requested 
certificate.  This  authority  is  necessary 
for  implementing  a  short-term 
experimental  spot  sales  marketing 
program.  Under  PSMP.  the  Applicants 
propose  to  sell  on  a  spot  basis 
coniractually  committed  natural  gas  that 
qualifies  for  the  sections  102. 103. 107  or 
108  maximum  lawful  price  under  the 
Natural  Gas  Policy  Act  of  1978. 
Applicants  will  seek  temporary  releases 
of  gas  from  the  purchasers  to  whom  it  is 
committed  in  order  to  meet  market 
demand  for  spot  sales.  Releasing 
purchasers  will  be  given  relief  from 
take-or-pay  liability  for  any  volumes  of 
gas  released  and  sold  under  the  PSMP. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should  on  or  before  July  8. 
1985.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C.  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestant  parties 
to  the  proceeding.  Persons  wishing  to 
become  parties  to  a  proceeding  or  to 
participate  as  Parties  in  any  hearing 
must  file  a  Petition  to  Intervene  in 
accordance  with  the  Commission's 
regulations. 

Under  the  procedure  herein  provided 
for.  unless  Applicants  are  otherwise 
advised,  it  will  be  unnecessary  for  them 
to  appear  or  to  be  represented  at  the 
hearing. 

Kenneth  F.  Plumb. 
SecA-etary: 
(FR  Doc.  85-15243  Filed  6-24-85;  8:45  am) 

BILUMQ  COOC  •717-01-11 


(Docket  Nos.  ER8S-^51-O00  and  ER85-473- 
0001 

Southern  California  Edison  Co.;  Order 
Accepting  Rates  for  Filing,  Suspending 
Certain  Rates,  Noting  Intervention,  and 
Establishing  Hearing  Procedures 

Issued  June  19. 1985. 

Before  Commissioners;  Raymond  J. 
O  Connor.  Chairman:  Georgiana 
Sheldon,  A.  G.  Sousa.  Oliver  G.  Richard 
III  and  Charles  G.  Stalon. 


On  April  22. 1985.  Southern  California 
Edison  Company  (Edison)  tendered  for 
filing  proposed  increased  rates  for 
interruptible  transmission  service  m  its 
separate  agreements  with  the  Cities  of 
Anaheim.  Riverside.  Banning,  Colton. 
and  Azusa.  California  (Cities)  in  Docket 
No.  ER85-^51-000.  On  May  1. 1985. 
Edison  tendered  for  filing  proposed  rate 
increases  for  interruptible,  firm  monthly 
and  firm  emergency  sprvice  to  eight 
other  customers  in  Docket  No.  ER85- 
473-000.  '  The  revised  rates  reflect 
Edison's  additional  investment  in  the 
Pacific  Intertie  AC  and  DC  Voltage 
Upgrade  of  Febniary  1985.  the  Palo 
Veide-Devers  line  as  of  December  1984, 
and  the  Mira  Loma  transmission 
facilities  as  of  December  1984.  Edison 
states  that  under  its  agreements  with 
these  customers,  a  redetermination  of 
the  rates  based  on  a  change  in 
investment  may  become  effective  as  of 
the  first  day  of  the  month  following  the 
date  the  rates  are  redetermined.  Edison 
therefore  requests  an  effective  date  of 
May  1. 1985  for  the  proposed  rates,  and 
requests  waiver  of  the  60  day  notice 
requirement  to  accomplish  that  result. 

Notice  of  Edison's  filings  were 
published  in  the  Federal  Register,  with 
comments  due  on  or  before  May  10, 1985 
and  May  22, 1985,  respectively.* The 
Cities  filed  a  timely  motion  to  intervene 
in  Docket  No.  ER85-451-000.  Cities  do 
not  raise  any  specific  arguments,  but 
claim  that  Edison  did  not  provide 
sufficient  information  for  them  to 
evaluate  fully  the  basis  for  the  rate 
increase,  In  order  to  permit  a  thorough 
review,  the  Cities  request  that  the 
Commission  suspend  the  proposed  rate 
increases  and  initiate  hearing 
procedures.  Cities  do  not  oppose 
Edison's  request  for  an  effective  date  of 
May  1, 1985.  Edison  filed  an  answer  to 
the  protest  and  motion  to  intervene  on 
May  28. 1985.  Edison  states  that  it  does 
not  oppose  a  one-day  suspension  of  its 
rates.  No  motions  to  intervene  were 
filed  in  Docket  No.  ER85-473-000. 

Discussion 

Under  Rule  214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214),  the  Cities'  timely  motion  to 
intervene  serves  to  make  them  parties  to 
the  proceeding  in  Docket  No.  ER85-451- 
000. 

Our  review  of  Edison's  filings  and  the 
pleading  indicates  that  Edison's  rates 


'City  of  Glendsle.  San  Diego  Gas  h  Electric 
rompuny.  M-S-R  Public  Power  Agency.  City  of 
Pasailena.  Anzona  Electric  Power  Cooperative.  City 
of  Burbank.  Imperial  Imgation  District,  and  the 
California  Department  ol  Water  Resources.  See 
Attachment  for  Rate  Schedule  Designations. 

'  50  FR  19227. 
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appear  to  be  cust  justified.  Since  no 
party  protested  the  rate  increases  in 
Docket  No.  ER85-^73-000.  we  shall 
accept  them  for  filing  without 
suspension.  However,  since  all  of  the 
parties  in  Docket  No.  ER85-451-000 
have  agreed  to  a  nominal  suspension  in 
order  to  protect  the  customers'  rights, 
we  shall  suspend  these  proposed  rates 
for  one  day,  to  become  effective,  subject 
to  refund,  on  May  2, 19B5.  as  ordered 
below.  The  proposed  effective  date  is 
consistent  with  the  contractual 
provision.  Further.  Edilon  tendered  the 
filing  shortly  after  the  rate 
redetermination  was  initiated,  and  no 
party  opposes  waiver  of  the  notice 
requirementt.  Accordingly,  we  find  that 
good  cause  exists  to  waive  the  notice 
requirements  so  that  the  rates  may 
become  effective  as  set  forth  in  the 
parties'  agreements. 
The  Commission  orders: 

(A)  Edison's  request  for  waiver  of  the 
notice  requirement  is  granted  for  good- 
cause  shown. 

(B)  Edison's  proposed  rates  in  Docket 
No.  ER85-451-000  are  hereby  accepted 
for  filing,  and  suspended  for  one  day.  to 
become  effective,  subject  to  refund,  on 
May  2, 1985. 

(C)  Edison's  submittal  in  Docket  No. 
F,R85-473-000  is  hereby  accepted  for 
filing,  to  become  effective  on  May  1, 
1985,  without  suspension  or  a  hearing. 
Docket  No.  ER8&-473-O00  is  hereby 
terminated. 

(D)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
F^nergy  Organization  Act  and  by  the 
Federal  Power  Act,  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR  Chapter  I),  a 
public  hearing  shall  be  held  in  Docket 
No.  ER85-451-000  concerning  the 
justness  and  reasonableness  of  Edison's 

-  rates. 

(E)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  fifteen 
(15)  days  from  the  date  of  this  order,  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  D.C. 
20426.  The  presiding  judge  is  authorized 
to  establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 


(F)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

B>  the  Commission. 
Kenneth  F.  Plumb, 
Secretary. 

Attachment  A.— Southern  California  Edi- 
son Company.  Rate  Schedule  designa- 
tions. Docket  Nos.  ER85  451  000  and 
ERB5-473-000 


Supplo'nent  Nos 

n.,„         Supersedes 
schedule           ^         j 

1  to  9 

130 
129 

Aneineim 

Riverside 

t  to  4 

I  to  4 

1  to  4 

160 
159 
162 
143 
151 
153 
158 
161 
166 
135 
136 
137 

— — • 

Azusa 

Banning 
Cdton 

Qendale 

1  to  e    —  

SOGAE 

1  W7...._ 

-• 

M-S-R 
Pasadena 

1  to4            .    ' 

AEPCoop 

lto4 ^ 

9 -    - 

10  _..      

9 

e 

9 

Butban«i 
Do 
Glendale 
Pasadena 

9            

138  1                     B 

IID 

... 

jFR  Doc  85-15244  Filed  &-24-85;  8:45  ami 

BILLING  COOE  6717-01-M 


{Docket  No.  CP85-548-0001 

Southern  Indiana  Gas  and  Electric  Co., 
V.  ANR  Pipeline  Co.;  Notice  of 
Complaint 

June  19. 1985. 

Take  notice  that  on  May  24. 1985. 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO).  20-24  N.W.  Fourth 
Street.  Evansville,  Indiana  47741,  filed  in 
Docket  No.  CP85-548-000  a  complaint 
pursuant  to  §  385.206  of  the 
Commission's  Rules  of  Practice  anTl 
Procedure  (18  CFR  385.206)  and  sections 
7, 16,  20  and  21  of  the  Natural  Gas  Act 
(NGA)  to  prohibit  ANR  Pipeline 
Company  (ANR)  from  transporting 
natural  gas  to  an  aluminum  processing 
plant  in  Warrick  County,  Indiana,  all  as 
more  fully  set  forth  in  the  complaint 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection, 

SIGECO  explains  that  Aluminum 
Company  of  America  (Alcoa)  is  in  the 
process  of  constructing  a  natural  gas 
pipeline  with  which  it  expects  to  bypass 
SIGECO's  facihties  and  connect  either 
directly  or  indirectly  to  ANR's  system.  It 
is  asserted  that  Alcoa's  new  pipeline 
would  receive  interstate  gas  owned  by 
Alcoa  that  is  to  be  transported  from 
outside  Indiana  through  the  facilities  of 
ANR.  It  is  further  asserted  that  this  gas 
would  be  delivered  to  Alcoa  through  a 
new  connection  either  on  ANR's  system 
or  at  ANR's  existing  sales  tap  with 
Lincoln  Natural  Gas  Company  (Lincoln), 


an  Indiana  distributor  whose  state- 
certified  gas  service  territory  does  not 
include  Alcoa's  Warrick  Plant. 
SIGECO  asserts  that  ANR's 
connection  to  the  Alcoa  pipeline  and  the 
proposed  transportation  arrangement 
are  impermissible  under  the  NGA  and 
the  Natural  Gas  Policy  Act  of  1978.  It  is 
explained  that  applicable  orders  under* 
section  7  of  the  NGA  authorize  ANR 
only  to  deliver  and  sell  through  its 
existing  tap  Lincoln's  requirements  for 
resale,  up  to  certain  volumetric  limits. 
SIGECO  also  asserts  that  delivery 
through  the  lap  of  gas  transported  by 
ANR  for  Alcoa  is  outside  the  scope  of 
the  authorized  use  of  the  tap  and  would, 
in  any  case,  exceed  the  volumetric 
limitations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
complaint  should  on  or  before 

July  19, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  ANR's  answer  to 
the  complaint  shall  also  be  due  on  or 
before  July  19. 1985. 
Kenneth  F.  Plumb. 
Secretary. 
|FR  Dot.  85-15240  Filed  6-25-85:  8:45  am) 
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(Docket  No.  RE85-3-000] 

Wisconsin  Electric  Power  Co.; 
Application  for  Exemption 

|une  20. 1985. 

Take  notice  that  Wisconsin  Electric 
Power  Company  (WEPCO)  filed  an 
application  on  May  2. 1985  for 
exemption  from  certain  requirements  of 
Part  290  of  the  Federal  Energy 
Regulatory  Commission's  (FERC) 
regulations  concerning  collection  and 
reporting  of  cost  of  service  information 
under  Section  133  of  the  Public  Utility 
Regulatory  Policies  Act  (PURPA),  Order 
No.  48  (44FR58687.  October  11. 1979). 
Exemption  is  sought  from  the 
requirement  to  File  on  or  prior  to  June 
30, 1986  and  biennially  thereafter, 
information  on  the  costs  of  providing 
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rleclric  service  as  speciHed  in  Subpart 
B.  C.  D  and  E  or  Part  290. 

In  its  application  for  exemption 
WEPCO  states  that  it  should  not  be 
required  to  file  the  specified  data  for  the 
following  reasons: 

The  basic  intent  of  Section  133  of  PURPA  i.s 
tu  require  electric  utilities  to  jjiilher 
information  which  is  necessarj'  to  provide  the 
costs  associated  with  providing  electric 
ser\-ice  and  to  make  the  info.'roation 
available  to  state  utility  regulatory  agencies 
and  other  interested  parties.  Subparts  B.  C.  D. 
and  E  of  the  Regulations  were  desi^ied  to 
facilitate  the  collection  of  this  informalion. 

For  many  years.  WEPCO  has  been  required 
by  the  Public  Service  Commission  of 
Wisconsin  jPSCW)  and  Michigan  Public 
Service  Commission  (MPSC)  to  provide  data 
equivalent  or  siir.ilar  to  that  required  by 
Section  1.13  of  PURPA  when  filing  a  rale  case. 
These  filing  requirements  will  continue  to  be 
part  of  each  rate  application  and  will  provide 
PSCW  and  MPSC  with  the  information 
Irequired  by  the  intent  of  Section  133.  In  both 
jurisdictions  the  filing  time  penods  and 
formats  differ  from  those  required  by  Part 
290.  Consequently,  the  filings  with  the  state 
authorities  are  more  timely  and  useful  than 
the  Part  290  data.  The  filings  are  available  to 
any  other  interested  parly  and  provide  ample 
ddia  on  cost  of  service.  Therefore,  the 
purposes  of  Seclion  133  will  continue  to  be 
served  by  the  existing  rules  of  the  PSCW  and 
MPSC.  WEPCO  files  appliralions  on  an 
annual  basis  with  the  PSCW  and  as  required 
with  the  MPSC  for  authintv  to  change  its 
electnr  rates.  Pursuant  to  the  above 
mentioned  PSCW  nd  Mt^'SC  directives. 
WEPCO  files  with  its  application,  prepared 
testimony  and  exhibits  in  support  of  said 
applications.  Interested  parties  arc  given 
adequate  time  to  review  the  filings  prior  to 
formal  hearings.  By  vilure  of  Section  290.103 
of  the  regulations,  these  filings  by  WEPCO 
may  be  considered  an  alternate  method  of 
fulfilling  requirements  of  Subparts  B.  C.  D 
and  E  of  the  regulations. 

Copies  of  the  application  for 
exemption  are  on  file  with  FERC  and  are 
available  for  public  inspection.  FERC's 
regulations  require  that  said  utility  also 
apply  to  any  state  regulatory  authority 
having  jurisdiction  over  it  to  have  the 
application  published  in  any  official 
state  publication  in  which  electric  rate 
change  applications  are  usually  noticed, 
and  that  the  utility  publish  a  summary  of 
the  application  in  newspapers  of  general 
circulation  in  the  affected  jurisdiction. 

\ny  person  desiring  to  present  written 
views,  arguments,  or  other  comments  on 
the  application  for  exemption  should  file 
such  information  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washington. 
D.C.  20426.  on  or  before  45  days 
following  the  date  this  notice  is 
published  in  the  Federal  Register. 
Within  that  45  day  period,  such  person 
must  also  serve  a  copy  of  such 
comments  on:  Thomas  ).  Cassidy,  Senior 


Vice-President,  Wisconsin  Electric 

Power  Company,  231  West  Michigan, 

Post  Office  Box  3046.  Wilwaukee. 

Wisconsin  53201. 

Kenneth  F.  Plumb. 

Sfirpljry. 

ire  Doc.  85-15245  Filed  6-24-ao.  a;45  am| 


I  Docket  No.  RP85-1 58-001 1 

Raton  Natural  Qas  Co.;  Change  in 
Rates 

Jane  19. 19(55. 

Take  notice  that  Raton  Natural  Gas 
Company  (Katon)  on  June  14, 1985, 
tendered  for  filing  Third  Substitute 
Thirty-Third  Revised  Sheet  No.  3a  and 
First  Substitute  Thirty-Fourth  Rovised 
Sheet  No.  3a  to  its  VERC  Gas  Tariff. 
Original  Volume  No.  1.  Raton  states  that 
this  filing  is  a  revision  to  its  filing  of 
|une  3, 1985.  The  result  of  this  revision  is 
to  reduce  Raton's  proposed  Rate  of 
Return  on  its  investment  rate  base  to 
12.00  percent  and  to  eliminate  the  cash 
working  capital  component  in  the  rate 
base. 

Raton  indicates  the  copies  of  this 
filing  have  been  served  on  Midwest 
Energy  Corporation  and  the  Public 
Service  Commission  of  New  Mexico. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N  E..  Washington. 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  |une  24. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection- 
Kenneth  F.  Plumb. 
Secrelary. 
im  Doc.  85-15185  Filed  6-24-85:  8:45  am) 
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Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  DOE. 

action:  Notice  of  Implementation  of 
Special  Refund  Procedures. 


summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Engery 
solicits  comments  concerning  the 
appropriate  procedures  to  the  followed 
in  refunding  $425,000  (plus  accrued 
interest)  in  consent  order  funds  to 
members  of  the  public.  This  money  is 
being  held  in  escrow  following  the 
settlement  of  an  enforcement  proceeding 
involving  the  DOE  and  Eastern  of  New 
Jersey.  Inc. 

DATE  and  address:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  noitce  in  the  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals.  Department  of 
Energy.  1000  Independence  Avenue. 
SW,  Washington.  D.C.  20585.  All 
comments  should  conspicuously  display 
a  reference  to  Case  Number  HEF-0065. 
FOR  FURTHER  INFORMATION  CONTACr 
Richard  W.  Dugan,  Associate  Director. 
Office  of  Hearings  and  Appeals,  100 
Independence  Avenue,  SW., 
Washington.  D.C.  20585.  (202)  252-2860. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Engergy.  10  CFR 
205.282(b).  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  relates  to  a  Consent  Order 
entered  info  by  the  DOE  find  Eastern  of 
New  Jersey,  Inc.  (Eastern).  This  Consent 
Order  settled  possible  pricing  violations 
in  Eastern's  sales  of  No.  4  residual  fuel 
oil  to  its  customers  during  the  period 
November  1. 1973  through  March  31. 
1974. 

The  Proposed  Decision  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
the  contents  of  the  Eastern  escrow 
account.  The  DOE  has  tentatively 
decided  that  these  funds  should  be 
distributed  to  those  customers  of 
Eastern  who  establish  that  they  were 
injured  by  the  firm's  alleged 
overcharges.  Such  customers  will 
receive  refunds  proportionate  to  the 
volume  of  No.  4  residual  fuel  oil  they 
purchased  from  Eastern.  However, 
Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register,  and  should  be  sent 
to  the  address  set  froth  at  the  beginning 
of  this  notice.  All  comments  received  in 
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this  proceeding  will  be  available  for 
public  inspection  between  the  hours  of 
1:00  to  5:00  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20585. 

Dated:  June  11, 1985. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Special  Refund  Procedures 

|une  11. 1985.  I 

Name  of  Firm:  Eastern  of  New  Jersey. 
Inc. 

Date  of  Filing:  October  13. 1983. 

Case  Number:  HEF-0065. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  of  the  DOE  may  request  the 
Office  of  Hearings  and  Appeals  (OHA) 
to  formulate  and  implement  special 
procedures  to  make  refunds  in  order  to 
remedy  the  effects  of  alleged  or 
adjudicated  violations  of  the  DOE 
regulations.  See  10  CFR  Part  205, 
Subpart  V.  The  ERA  filed  such  a  petition 
on  October  13, 1983,  requesting  that  the 
OHA  implement  a  proceeding  to 
distribute  the  funds  received  pursuant  to 
a  Consent  Order  entered  into  by  the 
DOE  and  Eastern  of  New  Jersey,  Inc. 
(Eastern),  a  firm  located  in  Jersey  City, 
New  Jersey. 


I.  Background 

Eastern  is  a  "reseller-retailer"  of  "No. 
4  residual  fuel  oil"  as  these  terms  were 
defined  in  10  CFR  212.31.  An  ERA  audit 
of  Eastern  revealed  possible  violations 
of  the  Mandatory  Petroleum  Price 
Regulations  in  the  amount  of 
$2,271,245.32  with  respect  to  the  firms 
sales  of  No.  4  residual  fuel  oil  during  the 
period  November  1, 1973  through  March 
31, 1974  (the  audit  period).  In  order  to 
settle  all  claims  and  disputes  between 
Eastern  and  the  DOE  regarding  these 
sales.  Eastern  and  the  DOE  entered  into 
a  Consent  Order  on  December  12, 1979. 
in  which  Eastern  agreed  to  remit 
S425,0O0  to  the  DOE.  This  Consent  Order 
refers  to  the  ERA'S  allegations  of 
overcharges,  but  notes  that  no  findings 
of  violation  were  made.  In  addition,  it 
states  that  Eastern  does  not  admit  that  it 
committed  any  such  violations. 
Eastern's  payments  are  currently  being 
held  in  an  interest-bearing  escrow 
account  pending  distribution  by  the 
DOE.' 


The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  by  which  the 
Office  of  Hearings  and  Appeals  may 
formulate  and  implement  a  plan  of 
distribution  for  funds  received  as  a 
result  of  an  enforcement  proceeding.  10 
CFR  Pari  205,  Subpart  V.  The  Subpart  V 
process  may  be  used  in  situations  where 
the  DOE  is  unable  to  readily  identify 
persons  who  may  have  been  injured  by 
alleged  or  adjudicated  violations,  or 
unable  to  ascertain  the  amounts  of  such 
persons'  injuries.  For  a  more  detailed 
discussion  of  Subpart  V  and  the 
authority  of  the  Office  of  Hearings  and 
Appeals  to  fashion  procedures  to 
distribute  refunds  obtained  as  part  of 
settlement  agreements,  see  Office  of 
Enforcement.  9  DOE  I  82,553  (1982); 
Office  of  Enforcement.  9  DOE  H  82,508 
(1981);  Office  of  Enforcement,  8  DOE 
11  82,597  (i981)  (hereinafter  cited  as 
Vickers]. 

II.  Proposed  Refund  Procedures 

We  have  considered  the  ERA  petition 
to  implement  a  Subpart  V  proceeding 
with  respect  to  the  Eastern  consent 
order  fund  and  have  determined  that  it 
is  appropriate  to  establish  such  a 
proceeding.  Insofar  as  possible,  the 
consent  order  fund  should  be  distributed 
to  those  customers  of  Eastern  who  were 
injured  by  Eastern's  pricing  practices 
which  allegedly  were  in  violation  of 
DOE  regulations.  In  the  present  case,  the 
ERA  audit  file  lists  the  names  and 
addresses  of  customers  who  purchased 
No.  4  residual  fuel  oil  from  Eastern 
during  the  consent  order  period,  along 
with  the  number  of  gallons  they 
purchased.^ This  information  is  listed  in 
the  Appendix  to  this  Proposed  Decision 
and  Order.  In  our  view,  these  identified 
customers  are  most  likely  the  parties 
who  were  adversely  affected,  at  least 
initially,  by  any  overcharges  by  Eastern. 
However,  we  recognize  that  there  may 
be  other  purchasers  of  No.  4  residual 
fuel  oil  from  Eastern  who  were  not  listed 
in  the  ERA  audit  files  and  who  may 
have  been  injured  by  the  firm's  pricing 
practices  during  the  consent  order 
period. 

We  therefore  propose  to  accept 
applications  from  any  party  that  can 
show  injury  resulting  from  Eastern's 
alleged  overcharges. 

Eastern's  customers  include  petroleum 
product  resellers,  i.e.,  retailers  and 
wholesalers.  We  propose  that  in  order 
to  receive  a  refund,  these  firms  be 


■The  Eastern  Consent  Order  required  Edfitem  lo 
remit  $425,000  to  the  DOE  In  6  inatallments  from 


lanuary  1. 1980  through  July  1. 1982.  We  have  been 
informed  by  the  ERA.  that  as  of  March  31. 1985.  five 
of  these  installments  (totaling  $356,165)  had  been 
paid  into  the  Eastern  consent  order  escrow  account. 

'The  consent  order  period  is  the  same  as  the 
audit  period.  November  1. 1973  through  March  31. 
1974. 


required  to  demonstrate  that  they  did 
not  pass  on  to  their  customers  the  price 
increases  implemented  by  Eastern.  See. 
e.g..  Vickers.  In  other  words,  to  qualify 
for  a  refund,  firms  which  resold  Eastern 
No.  4  residual  fuel  oil  must  show  that 
during  the  consent  order  period  they 
would  have  maintained  their  prices  for 
the  residual  fuel  at  the  same  level  had 
the  alleged  overcharges  not  occurred. 
There  are  a  variety  of  ways  to  make  this 
showing.  For  example,  a  reseller  may 
demonstrate  that  at  the  time  it 
purchased  the  No.  4  residual  fuel  oil 
from  Eastern,  market  conditions  would 
not  permit  it  to  increase  its  prices  to 
pass  through  the  additional  costs 
associated  with  the  alleged  overcharges. 
In  any  case,  the  reseller  must  show  that 
it  maintained  a  "bank"  of  unrecovered 
costs  in  order  to  demonstrate  that  it  did 
not  subsequently.recover  these  costs  by 
increasing  its  prices.  The  maintenance 
of  a  bank  will  not,  however, 
automatically  establish  injury.  See 
Tenneco  Oil  Co.  I  Chevron  U.S.A.,  Inc., 
10  DOE  H  85,014  (1982);  Vickers  Energy 
Corp. /Standard  Oil  Co..  10  DOE  |  85,036 
(1982);  Vickers  Energy  Corp. /Koch 
Industries,  Inc.,  10  DOE  1  85,038  (1982). 

As  in  many  prior  special  refund  cases, 
we  propose  to  adopt  certain 
presumptions.  First,  we  will  adopt  a 
presumption  that  the  alleged 
overcharges  were  dispersed  equally  in 
all  sales  of  products  made  by  Eastern 
during  the  consent  order  period.  The 
OHA  has  referred  to  this  presumption  in 
the  past  as  a  volumetric  refund  amount. 
Second,  we  will  adopt  a  presumption  of 
injury  with  respect  to  small  claims. 

Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205.282(e)  of  those  regulations  states 
that: 

In  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so,  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  The  presumptions  we 
propose  to  adopt  in  this  case  are  used  to 
permit  claimants  to  participate  in  the 
refund  process  without  incurring 
disproportionate  expenses,  and  to 
enable  the  OHA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available. 

The  volumetric  refund  presumption 
assumes  that  alleged  overcharges  were 
spread  equally  over  all  gallons  of 
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product  tudrketed  by  a  particular  firm. 
!n  the  absence  of  better  information,  this 
assumption  is  sound  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices.  In  the  present 
case  the  information  available  ir  the 
ERA  audit  files  is  insufficient  to  base 
refunds  on  the  amount  each  indiviHual 
applicant  was  allegedly  overcharged. 
We  therefore  propose  to  use  the 
volumetric  method  to  allocate  the 
Faslem  consent  order  fund.' To 
Ct-termine  ihe  volumetric  factor,  the 
S425,tiOO  Eastern  consent  order  amount 
will  be  divided  by  the  total  volumr-  of 
No.  4  residual  fuel  oil  sold  by  Eastern 
(luring  the  consent  order  period.  This 
results  in  a  refund  amount  of  $0  007907 
!$425.0G0-  53.753.070  gallons)  fu.-  each 
gallon  of  No  4  residual  fuel  oil  which  an 
applicant  has  purchased  from  Eastern 
during  the  consent  order  period.  The 
in.ixiinum  volumetric  refund  amount  for 
ejch  identified  customer  of  Eastern  is 
set  forth  in  the  .Appendix.* The  interest 
which  has  accrued  on  the  money  in  the 
Fastem  escrow  account  will  be  added  to 
lt:e  refund  of  each  successful  claimant  in 
proportion  to  the  size  of  its  refund. 

We  also  propose  to  adopt  a 
presumption  of  injury  with  respect  to 
small  claims.  The  presumption  that 
reseller  claimants  seeking  smaller 
refands  were  injured  by  the  pricing 
practices  settled  in  the  Eastern  Consent 
Order  is  based  on  a  number  of 
considerations  See,  e.g..  Uban  Oil  Co..  9 
DOE  I  82.541  (1982).  As  we  have  noted 
in  many  previous  refund  decisions,  there 
may  be  considerable  expenses  invjived 
in  gathering  the  types  of  data  needed  to 
support  a  detailed  claim  of  injury.  In 
order  to  prove  such  a  claim,  an 
applicant  must  compile  and  submit 
detailed  factual  information  regarding 
the  impact  of  alleged  overcharges  which 
took  place  many  years  ago.  This 
procedure  is  generally  time-consuming 
and  exppisive.  and  in  the  case  of  small 
claims,  the  cost  to  the  firm  of  gathering 
this  factual  information  and  the  cost  to 
the  Of  (.\  '/  analyzing  it  may  be  many 
times  the  i    pected  refund  amount. 


^  We  ri-cognize  that  the  impdct  of  a  Tirm's  pricing 
practice*  on  an  individual  piurhater  could  have 
been  greater,  and  any  purchaser  will  be  allowed  to 
file  a  refund  application  for  an  amuunt  above  the 
volumeinc  levei  based  on  a  claim  that  it  suffered  a 
disoroportinndte  share  of  the  alleged  overcharges 
bee.  e.g..  .\mtel  Ire,  12  DOE  f  85.073  at  8&Z33-34 
( 1964):  Sid  Richardson  Carhon  ar.d  Ga-'jlwe  Co. I 
Siouxland  Pmpane  Co..  12  DOE  %  85.054  at  88.164 
(1984). 

*  If  Eastern  does  not  remit  the  balance  of  the 
consent  order  amount  before  Ihe  processing  of 
refimd  applications  in  this  proceeding  rvfunds  to 
the  firm  s  customers  will  be  reduced 
proportionately. 


Failure  to  allow  simplified  application 
procedures  for  small  claims  could 
therefore  operate  to  deprive  injured 
parties  of  the  opportunity  to  obtain  a 
refund.  The  use  of  presumptions  is  al&o 
desirable  from  an  administrative 
standpoint,  because  it  allows  the  OMA 
to  process  a  large  number  of  refurid 
claims  quickly,  and  use  its  limited 
resources  more  efficiently.  Finally,  we 
know  that  these  smaller  claimants  did 
purchase  No.  4  residual  fuel  cil  from 
Eastern  and  were  in  the  chain  of 
distribution  where  the  alleged 
overcharges  occurred.  Therefore,  they 
bore  seme  impact  of  the  alleged 
overcharges,  at  least  initially  The 
presumption  eliminates  the  need  for  a 
claimant  to  submit  and  the  OHA  to 
analyze  detailed  proof  of  what 
h.ippened  downstream  of  that  initial 
impact. 

Under  the  presumption  we  are 
proposing  to  adopt,  a  restller  or  retailer 
claimant  will  not  be  required  to  submit 
any  additional  evidence  of  injury 
beyond  purchase  volumes  if  its  refund 
claim  is  base  on  purchase  below  a 
threshold  level.' Previous  OHA  refund 
decisions  have  expressed  the  threshold 
either  in  terms  of  a  ceiling  on  purchases 
from  the  consent  order  firm,  cr  as  a 
dollar  refund  amount.  Mowevei .  in 
Texas  Oil  &  Gas  Corp..  12  DOE  |  .B5.0fc9 
(1984),  we  noted  that  describing  the 
threshold  in  terms  of  a  dollar  amount 
rather  than  a  purchase  volume  figure 
would  better  effectuate  our  goal  of 
facilitating  disbursements  to  applicants 
seeking  relatively  small  refunds.  Id.  at 
88.210.  We  propose  that  the  same 
approach  be  followed  in  this  case.  The 
adoption  of  a  threshold  level  below 
which  a  claimant  is  not  required  to 
submit  any  further  evidence  of  injury 
beyond  volumes  purchased  is  based  on 
several  factors.  As  noted  above,  we  are 


'  We  also  propose  that  resellers  and  refiners  who 
nade  only  spot  purchases  from  Eastern  be 
presumed  to  have  s;iflered  no  injury.  They  would 
therefore  be  ineligible  for  any  refu.id.  even  a  refund 
at  or  below  Ihe  threshold  level.  As  we  have 
previously  slated  with  respect  to  ip"^'  purchases: 

jTlhose  customeis  tend  to  have  crr'.tacrable 
discretion  in  where  and  when  to  moxe  purchases 
and  would  the.'efore  not  have  made  spot  market 
purchases  of  |lhe  firm  s  product]  at  increased  prices 
unless  they  were  able  to  pass  throujjh  the  full 
amount  of  (the  tirm'sl  quoted  selling  price  at  Ihe 
time  of  purchase  to  their  own  customers. 

VVc  Aen.  8  DOE  at  85.396-97  See  OfUce  u( Special 
Counsel.  1  DOE  t  85.048  at  88.200  (1982)  The  same 
rationale  holds  true  in  the  p-esent  case. 
Accordingly,  in  order  to  overcome  the  rebuttal 
presumption  that  they  were  not  injured.  In  addition 
to  the  proof  of  injury  required  of  those  resellers 
claimirg  more  than  the  threshold  amount,  any 
reseller  claimant  who  was  a  spot  purchaser  must 
submit  additional  evidence  In  establish  that  it  was 
unable  to  exercise  discretion  as  to  where  and  when 
it  made  the  purchase(s)  on  which  its  refund  claim  is 
based. 


especially  concerned  that  the  cost  to  the 
applicant  and  the  government  of 
compiling  and  analyzing  information 
sufficient  to  show  injury  not  exceed  the 
amount  of  the  refund  to  be  gained.  Since 
the  proposed  per  gallon  refund  amount 
is  fairly  low  and  the  time  period  of  the 
Consent  Order  was  quite  distant,  we 
believe  that  the  establishment  of  a 
presumption  of  injury  for  all  claims  of 
SS.fXX)  or  less  is  reasonable  in  the 
present  proceeding.*.  See  id.:  Morion 
Corp..  12  DOE  %  85.014  ( 1984). 

In  addition  to  the  presumptions  we 
are  adopting,  we  are  making  a  finding 
that  end  users  or  ultimate  consumers, 
including  businesses  that  are  unrelated 
to  the  petroleum  industry,  were  injured 
by  the  alleged  overcharges  settled  in  the 
Eastern  Consent  Order.  Unlike  regulated 
firms  in  the  petroleum  industry, 
members  of  this  group  gi'nerally  were 
not  subject  to  price  controls  during  the 
consent  order  period  and  were  not 
required  to  keep  records  which  justified 
selling  price  increases  by  reference  to 
coit  increases.  For  these  reasons,  an 
analysis  (A  the  impact  of  the  alleged 
overcharges  on  the  final  prices  of  non- 
petroleum  goods  and  services  would  be 
beyond  the  scope  of  special  refund 
proceeding.  See  Office  of  EnforLcmenl. 
Economic  Regulatory  Administration:  In 
the  Matter  cfPVM  Oil  Associates.  Inc.. 
10  DOE  H  65,072  (1963);  see  also  Texas 
Oil  fr  Gas  Corp..  12  DOE  at  88.209,  and 
class  Cited  therein.  We  have  therefore 
concluded  that  end-users  of  .No.  4 
residual  fuel  oil  purchased  from  Eastern 
need  only  document  their  purchase 
volumes  from  the  firm  to  make  a 
sulficient  showing  that  they  were 
injured  by  the  alleged  overcharges. 

We  further  propose  to  establish  a 
minimum  amount  of  S15  for  refund 
claims.  We  have  found  through  our 
experience  in  prior  refund  cases  that  the 
cost  of  processing  claims  in  which 
refunds  are  sought  for  amounts  less  than 
$15  outweighs  the  benefits  of  restitution 
in  those  situations.  See.  e.g..  Uban  Oil 
Co.,  9  DOE  H  82.  541  at  85.225  (1982).  See 
also  10  CFR  205.286(b). 

Refund  applications  in  this  proceeding 
should  not  be  filed  until  issuance  of  final 
Decision  and  Order,  where  detailed 
procedures  for  filing  applications  will  be 
provided.  Before  disposing  of  any  of  the 
funds  received,  we  intend  to  publicize 
the  distribution  process  and  to  provide 
an  opportunity  for  any  affected  party  to 
file  a  claim.  In  addition  to  publishing 
copies  of  the  proposed  and  final 
decisions  in  the  Federal  Register,  copies 
will  be  provided  to  Eastern's  customers 

•  Any  reseller  whose  potential  refund  exceeds  the 
threshold  level  may  elect  to  apply  for  a  refund 
based  on  the  threshold  amount. 
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whose  names  and  addresses  are  listed 
in  the  Appendix. 

In  the  event  that  money  remains  after 
all  first  stage  claims  have  been  disposed 
of.  these  funds  could  be  distributed  in 
various  ways.  We  will  not  be  in  a 
position  to  decide  what  should  be  done 
with  any  remaining  funds  until  the  first 
stage  refund  procedure  is  completed. 
It  is  therefore  ordered  that: 
The  fund  amount  remitted  to  the 
Department  of  Energy  by  Eastern  of 
New  Jersey.  Inc.  pursuant  to  the  Consent 
Order  entered  into  on  December  12, 
1979.  will  be  distributed  in  accordance 
with  the  foregoing  Decision. 

Appendix.— Eastern  of  New  Jersey,  HEF 
0065 


Name  and  addrass  ol  foi^ 


Oery  Ptk.  PO   Boi  760.  Mofnstown. 

NJ  07960 .-. , 

Laiayene   Gdns.    37    MountM*   Ave.. 

Spfingtwtd.  NJ  07061 , 

Lionel   ToyW  Stahak.  26   Sa(ar  n.. 

Hillside.  NJ  07205 

ABC  Cratma  Co.  121  Ene  St.,  Paler- 
son,  NJ  07524 - 

1304    Sprmgfiold    Assoc     Inc.    M.J 

Gotdslem.  2810  Moms  Ave.,  Unon. 

NJ  07083 

A  C  Chevrotet.  3085  Btvd  .  Jersey  Oty. 

NJ  07306 - 

A  J    Realty  Co.  91  Chatltam  Terrace. 

Ctitton.  NJ  07013  

0  Szabadhegy.  C  PA.  666  Fitlh  Ave.. 

New  Vor*.  NY  10019 - 

Independent  Mgt  Co.  744  BfMd  St. 

Newar*.  NJ  07102 

Abels  Lemn  Co..  Inc..  237  Palk  Ave.. 

Palersoo.  NJ  07501 

Tzeses  Bros.   Inc.   343  Currljerland 

Rd  .  S  Orange.  NJ  07079 - 

Academy  of  Holy  Angels.  355  Hillside 

Ave.  Demarest.  NJ  07627 

Accurate  Bustwig  Company.  443  North 

Avenue,  Garwood.  NJ  07027 

Accurate  Mgl    Co .  44   Hepwonh  PI . 

Gartietd.  NJ  07026 

Accutec  Inc.  168  Main  Ave.  Wall«x)- 

ton,  NJ  07057 

Acne    Ak    ApptiaiKe    Co .    Inc .    100 

Pennsylvania  Avenue.  BiooMyn.  NY 

11207 

Acme  Leather  Sports.  335  S  Parti  St. 

EInabeth,  NJ  07206 

Acme  Metal  Goods  MIg  Co ,  2  Orange 

SI ,  NewarV,  NJ  07102 

Oanco  Mfg  Co ,  163  Bloonrtietd  Ave,. 

Verona.  NJ  07044 

Dartmouth  Village.  Inc.  PO    Box  25. 

Parsippany,  NJ  07054  , 

Data  trends   Inc.  PO   Boi  82,  Moun- 
tain Lakes.  NJ  07046 

C'avanne     Realty.     101     Terrace.     S,  ! 

Orange,  NJ  07079 { 

David  Gardens.  Inc.  1055  S    Elmora 

Ave,.  Elizabeth,  NJ  07202 | 

Jaitiai  I  lalan  Oataney,  19  FranUn  Ter- 
race, So  Orange,  NJ  07079 

DeM  Products  Corp  ,  447  Hillside  Ave , 

Hillside  NJ  07205 

DoVoe  Realty  Co..  384  E    21st  Si. 

Patersoo.  NJ - 

RD    Sett  Co.   PO    Bm  322.  Short 

HlKs.  NJ  07078 

OevonsNre    Tower   Assoc.    20    Ever- 
green Place.  E  Orange,  NJ  07018  , 
DeWildes    Greenhouses,     11     Roome 

Avenue.  Pompton  Plains,  NJ  07444  . 


Volume 

pur- 
chased 

(m 
gallons) 


Pro- 
posed 
maxi- 
mum 
refund 

(exclud- 
ing 

interest) 


45,321  i   $35835 


18,673 

147  65 

155.069 

1.22613 

20.676 

16349 

14.890 

117.73 

14.269 

112  82 

9.456 

7477 

14.873 

117,60 

58,252 

460  60 

11.155 

88.40 

14.863 

117  73 

37.160 

293,67 

41.895 

33107 

49.188 

38887 

9.665 

76,50 

22.795 

is.ooe 

17.533 

12.714 

119.771 

6.000 

7.352 

7.872 

24.196 

26.852 

19.441 

22.355  j 

45.742  I 

24.907  i 


180,20 

118.58 

138  55 

100  73 

946  90 

47  50 

58  23 

6205 

19125 

212,07 

153,85 

176  80 

361,67 

196  78 
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Name  and  address  ol  firm 


Vohjmo 

pur- 
chased 

(m 
gallons) 


Wilson  Kaplan,  80  Huguenot  Ave,.  En- 

glewood.  NJ  07631 

Garden  Homes  Ag  -Parsv  .  1640  Vaux- 

hall  Rd  .  Union.  NJ  07083 

Lakaviaw  Gdn    RIty    Corp .  PO    Box 

633.  Fairlawn.  NJ  07410 

Robert  0  Schlenger  Co .  225  MilRxirn 

Ave .  MiUbum.  NJ  07041 

Star  Glo  Rubber  Co .  45  Carlton  Ave., 

E  Rutherford  NJ  07073 

Airport  Realty  Corp .  19  Wall  St .  Pas- 
saic. NJ  07055 

Le  Courtenay  Co..  5  Mam  St..  Newa'k. 

NJ  07109 

Wills  Oil  Co..  Rt   183.   Netcong.  NJ 

07857 

Sevenno  Realty  Co.    15  Wastungton 

Ave  ,  Clitfside  Park.  NJ  07010 

Learning  PacquHi.  Div    ol  Pfaef.  Inc. 

100  Jefferson  Rd..  Parsippany,  NJ 

07054 

Adamas  CarbMle  Corp.  Market-Passa- 

ic.  Kenilworth.  NJ  07033 

Adam  industries,  1110  Springfiekl  Rd. 

Union.  NJ  07083 

Adams  Laurxiry  Service.  Inc .  601  65th 

St .  West  New  Yorti.  NJ  07093 

Aero    Manne    Term     Pit.    Bushwich 

Realty   Corp .   401    Broadway.   New 

Yorti.  NY  10013 

AKWick  Inc.  PC    Box  203,  Carlstadl. 

NJ  07072 

All   Disc  Records.  625  W,    Isl  Ave. 

Roselle.  NJ  07203 

Allied  Distilled  Water,  101  CMton  Blvd . 

CIrfton,  No  07011 

All  Star  Dairies.  Inc .  PO.  Box  1250. 

Perth  Amboy.  NJ  06862 

Diamond  Expan  Bolt  Co..  500  North  i 

Ave  ,  Ganwood.  NJ  07027 1 

Diamond   Shamrock   Chem.,   60   Park 

PI .  Newark.  NJ  07102 

Oitlan   Assoc.    180   Madison   Avenue. 

New  York.  NY  10016 

Display  Box  Co .  310  Passaic  St..  Har- 

nson.  NJ  07029 

Ditto.  Inc.  Route  17.  Lodi.  NJ  07544 

Dor  Bosco  High  School.  N    Franklm 

Tpk..  Ramsey  NJ  07446 

Don    Bosco    Tech,    Hi    School,    202 

Union  Ave,  Peterson,  NJ  07502 

All    State   Can   Co.    40    Isabella   St.. 

Clifton.  NJ  07012 

Allyn-Bacon  Co.  Industrial  Pk .  Rock- 

leigh.  NJ  07647 

General  Cable  Co,    25  Van  Dyk.  N, 

Brunswick,  NJ  06903 

William  Givone.  42  FerKask  Ave..  Elm- 
wood  Park.  NJ  07470 

Ardis-Leigh  Assoc .  425  Chhstiani  St.. 

Roselle  NJston  07203 

Afdmore  House,  Inc.,  1428  South  Ave,. 

Ptamtield  NJ  07062 

Eastbome  Corp  .  349  E  Northfiek)  Rd,. 

Livingston.  NJ  07030 

Mr  Jo3  Bigel.  60  Park  PI .  Newark.  NJ 

07102 

Arlington  Molding  Co..  287  Laurel  Ave., 

Kearny,  NJ  07032 

John  J    Armilage  A  Co .  245  Thomas 

SI.  Newark.  NJ  07114 

Arol  Chemical  Co .  Inc.  649  Ferry  St.. 

Newark.  NJ  07105 

He-man    Neuman.    388    OW    Country 

Rd  .  Garden  C^.  LI,  NY  11530 

Arrow  Uniform  Supply.  385  Fifth  Ave.. 

Newark.  NJ  07107 

Artistic     Creations.     PO      Box     591. 

Linden.  NJ  07036 

Arlley    Studios    Inc..    2    School    St.. 

Newark,  NJ  07103 

Ashland  Rd  Greenhouse,  213  Ashland 

St ,  Summit.  NJ  07901 


Pro- 
posed 
maxi- 
mum 
refund 

(exckid- 
mg 

interest) 


49.317 

389  73 

41.500 

32810 

187.219 

1,480  26 

20.942 

16575 

41.495 

32810 

51,482 

407  15 

70,903 

560  58 

27.114 

214,20 

24,351 
26.816 

192  53 
212  07 

45.912 

362  95 

41.686 

329  80 

17,409 

137  70 

31,507 

249,05 

33,244 

26265 

14,714 

116,45 

14,265 

112  63 

8.820 

69  70 

10,786 

85,43 

27.163 

21462 

7.622 

60  35 

33.197 

262  65 

30.340 

239  70 

39.306 

310,67 

33,122 

261,80 

13,938 

110,07 

9.056 

7183 

12.216 

96  48 
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Name  and  address  ol  inn 


Vohitne 

pur- 
cftased 

(m 
gallons) 


I 


Pro- 
posed 

maxi- 
mum 
refund 

lexdud- 
mg 

mleiest) 


Atlantic   AUoy   Ind .   Polk  A   Jefferson 

Ave  .  Union.  NJ  07083 
Atlantic    Chem    Corp.    10    Kmgsland 

Rd.  Nutley.  NJ  07110 

Atlantic   Highland   Real   Est,   Co.   10 

Ocean  Blvd.  Atlantic  Highlands,  NJ  . 
Alphonsus  College,  87  Overkxik  Onve. 

WoodcWI  Lakes.  NJ  07680 

Joseph  M  Bass.  134  Evergreen  PI..  E. 

Orange.  NJ  07018 

Amencan  Aluminum  Co .  230  ShoWiek) 

St.  Mountainside,  NJ  07092 

Amencan    Can    Co.     Pierson    Ave,. 

Edison.  NJ  08817 

Anderson   Fkxist.   40   Brookdale   Rd. 

Florham  Pk..  NJ  07932 

Andrea    Towers.    Inc.    70    So    Murm 

Ave  ,  E  Orange,  Ki  07018 

Annm     Co ,     163     BloomfieM     Ave,, 

Verona.  NJ  07044 

Apex    Apartments.    27    Douglas    Dr..  i 

Oark.  NJ  07066 ! 

Apex  Chemicals  Co .  Inc..  200  So.  1(t  | 

St .  Elizabeth  Port.  NJ  07206 

Atlantic  Tubing  Co.  107  E,  17m  St.. 

Peterson.  NJ  07514 

Ayersi  Labs .  Inc .  245  Paterton  Ave,. 

Little  Falls,  NJ  07424 

Henry    Lesher.    561     Northfiekl    Rd,. 

West  Orange.  NJ  07052 

Doden  Realty.  1009  S    Orange  Ave. 

Newark.  NJ  07106 

Doflen  Realty,  393  Hartford  Rd.  So 

Orange.  NJ  07079 

Dover  Handbag  Co..  Inc..  Rt  46  Flan- 
dors  Rd  .  Netcong  NJ  07857 

R  L    Draism  Co .  229  Mam  St..  Belle- 
ville. NJ  07109 

Orawad  Inc..  PO.  Box  8.  W.  Orange. 

NJ  07052 

Dnco  Industnal  Corp .  480  Main  Ave,. 

Wallmgtron.  NJ  07055 

HO    Keller.    12   Femdale   Rd..   Short 

Hills.  NJ  07078 

Dumcnt    Terace.    155    Riverside    Dr. 

New  York.  NY  10024 

Duncan     Terrace.     26    Journal     Sq, 

Jersey  City.  Nj  07306 

D'jntop  Tire  Rubber.  PO,  Box  1109. 

Buffalo.  NY  14240 

Owight    Manor    Apt .    inc..    25    Bway. 

Room  2240.  New  York.  NY  10004 

B  G   B  Company.  407  Mulberry  St.. 

Newarii.  NJ  07102 

Baime  Brothers.  195  Prospect  St  .East 

Orange.  NJ  07017 

Balmoral  Arms.  Co  Liv  Kelly.  33  Ever- 
green Place.  East  Orange.  NJ  07018. 
Bambergers-Expense   Pay   Dept.   Box 

489.  Newark.  NJ  07101 

Leiand  Gdns.  c/o  Wilson  R.  Kaplan. 

80  Huguenot  Ave.  Englewood,  NJ 

07631." 

Theo    Leonard    Wax    Co.    PO     Box 

8385.  Haledon.  NJ  07508 

Wm    J    PhiUips.    Inc.   2056   Lemoine 

Ave  .  Ft.  Lee.  NJ 

Leonia  Manor  Inc..  574  Grand  Ave., 

Englewood.  ftJ  07631 

Les-GertnxJe  Apt .  345  Broad  St.,  Red 

Bank.  NJ  07701 

Lexington  Improvement  Co..  P.O.  Box 

817.  Somerville,  NJ  08876 

Lexington    Gdns,    PO     Box    752.    E 

Orange.  NJ  07017 

Mid-AtlantiC  Mgt   Corp .  10  Parsonage 

Road,  Edison,  NJ  08817 

Liberty   Optical   Mfg    Co..    Inc,,    380 

Verona  Ave..  Newark.  NJ  07104 
Lit)eny    Provisions    Inc.    200    Piaget 

Ave.Oifton.  NJ  07011 

Lidgenvood  Apts    Inc..  PO    Box  306. 

South  Orange.  NJ  07079 


17.946  {  141  95 

195.985  1,549  55 

39^46  ;  31025 

i 

22,272  175  95 

I 

26,620  I  21038 

I 

49.643  :  392  70 

I 

122^05  I  96602 

54,429  ;  430  52 

48,137  1  380  37 

21,702  I  171  70 

12.905  I  10200 

I 

32803  j  25925 

7.833  ;  62  48 


19.595 
29,561 
18,864 


15513 
23375 
14917 


17.530        138,55 

1 
28.481  !     22525 


9.056 

2,430 

20.688 

61.906 


7140 

19.13 

163  63 

489  60 


175,029  I  1,383.36 

I 

43,628  I  345,10 

63.476  501 9i! 

I 

49.540  j  391  85 

21.339  I  168  73 

44.381  !  35105 

27,919  220.58 

216.676  I  1.720,82 


105.166 

9.900  I 
13.551  j 

27.133  i 

I 

33.913  I 

24,691 

26.111 

30.452 

17.461 

31.673 

20.929 


831  29 
78  02 
107  10 
214  63 
26817 
195.08 
206  55 
24097 
138.13 
250.32 
165.35 


Z6256 
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HEF- 


Nsfliv  wl  AtfttVM  d  ftnri 


Vohn* 

pu»- 


PfO- 
pos«d 

mum 
refund 
(exciuit- 

■"9 

mlerast) 


Ijty  MiMe  isundry  Co    ?34  Scotland 

R<J    Or»Pqe   Nj  07050  .;      ».041 

irroln  T»c?i  "ml    22**  VaunnaH  Rd 

Loion.  NJ  07083 '9.300 

Dona  mc     Sum  401.  91-31  Queen  ', 

avd    E'rr.rwasl.  NV  1 '373  34. IS? 

L'fioeo  A.i.->i   P  O   Bo»  43   Lnrmgslon. 

I<J  V0:9  .  24.652 

Mua  <^o>p .  S60  Sy*van  Av«..  Engle-  ' 

•ood  NJ  D'«31  9925 

L«>»o  Paciirg  Co    Wc.  324  Astw  S« , 

Newwii.  NJ07114  '     29.723 

LnMey  Armi  A(,ls .   P  O    Bo>  2^26. 

Unon.  NJ  07063  68.765 

Invesccr  Fi*io  Oofp     630  Frflh  A»« . 

N»><«  Yark.  NV  lOoro    I     47.377 

fiark  H    Taylor  A  Son*,  kie,  23  S  I 

Hdfnson  St .  E  Oranga.  NJ  07018  46. '69 

RO    Sen   Co     PQ    Boi   322.    Sttol 

HilK.  MJ  07(i78       . ^ 30.461 

Ow$lnu«    Asaoc .    8oa    ITS,   rinHnw  ; 

Parti.  NJ  0 '962 8908 

londal  Aaa  Fabnc  Co .  940  ^'oodruit 

La .  Ekzabetti.  NJ  07206  34.2S0 

Thomas  Fual  Can> .  f02  Ramaey  A««  . 

HiMside.  NJ  07206  16.766 

Jo^in   Lukm.   40   fl«tgeM00d  Aoanua 

minqton  NJ  07111  S.297 

Lt«nnal   PiMs.    4M    WNtoo   A<w;.< 

Neoarli,  NJ  07106  ^.. ,     .*     32.84S 

Lyndhnt    LawiOv.    290   Grant   *■•..  I 

LyfKtHjrst  NJ  07071  18.866 

L.sner  Real^  Corp  .  20  Naar  V«rti  Am..  | 

Janrf  C«y.  NJ  07307 6.671 

Aiaxandar   Sumner    Itk.    222   Cadar  i 

Lane.  Teaneck.  NJ  07666        i    173.408 

U  H  Piopema*.  10  K<Kv«  Cle..  West-  ' 

•Md.  NJ  07079  19.100 

Madan  Plasac  Itk  .   370  Norm  A»e . 

C/anlcra.  NJ  07016 22.469 

Maiteon  Ave  Apis.  19  Frwiktn  Tan.., 

So  Orange.  NJ  07079 ■      12.943 

Bonded   Ra«^   Co.    744   Broad  Si.  ; 

Newark  NJ  07102 _ _ |      16.718  i 

Aknn    Asioc..     71     vaiay    St.    &  j 

Orange.  NJ  07079  -    .1     22,291  I 

Madnon  Mai.  2414  Mona  A»a:.  Unon,  I  I 

Nj  07083  _ I     35.230  ( 

MadMrt-Owatepsen.  304  Hackansack  ' 

Si  .  Woockidga  NJ  07076  |     14.291  { 

Magnus  Organ  Corp     1600  W    Edgar  ,  | 

Rd    Lmdon.  NJ  07036   25,451  i 

Magruder    Cotor    Co .    I    Vf^na    SI.  \ 

Mmnr*   NJ071U  j     21.421  ' 

Maiaiac  Wd    mc.  80  Leunng  SI,  &  {  ! 

Hackansack  NJ  07606  '     20.977  [ 

Mannar  Dam  fnafi  Cc  .  293  Mcmssee 

Ave..  PO    Box  8036.  Haledon.  NJ  ;  i 

07606       _._ 74.426, 

Manr«ng-Le«r«  Engr  Co..  67S  lta>w<ia»  . 

A»e  .  ;.'nion.  NJ  07063  6.700 

Passaic    Pros    Riry     210    Oeiawanna 

Ave.  CWIon.  NJ  07014  11.158 

Mr   Oavid  Da  Vaney.  210  W   PaaaaK  ' 

Si.  Rochelle  Park.  Nj  07662 ;      12.249  \ 

85-66iti   SI    Corp.   CO  Fneman  RNy 

Co.    1969  Moms  Ave.   Unon.   i4j 

07063  27.705 

86-6891  St    Corp.  c/o  Fneman  PNy   ; 

Co.    1969   Moms   Ave.   Unon.    NJ  j 

07083 ,      10.157  ; 

EC    Electro    Plaang.    125   dark    St. 

GarteM.  NJ  07026 ,     34JW 

F      WeotKOd-MMrad.     61     S     Mum  ; 

Avenue.  E  Orange.  NJ  07018 i     86.584  i 

Lashe  Prop    Inc..   137   M>ieral  Spnng 

Ave .  Passac.  NJ  07065  ,     27.782  ' 

Mrs.     Halpren     R«c .     Easlam-SAak 

Belon.  45  East  Mrgh  Si.  Sommer. 

viae.  NJ  06876  42.517 

East  Park  Apis     1480  Rt  ae.  Partv- ;  I 

panyNJ  07064   ;      15.382  ! 

Eastwood  Nealley  Corp    28  Jcralcman  I 

Si    DoaoK*)   Nj  07109  '    133.271  ! 


237  15 
152  66 
2'0  3C 
196  36 

78  63 
235  03 
543  57 
374  42 
365  07 
240  98 

70  55 

270  72 
132  60 

42  06 
259  67 
147  48 

54  40 
1.371  05 
150  87 
177  65 
11006 
13218 
176  37 
27837 
113.05 
20103 
169  58 
16675 

58862 

53  13 
88  40 
96  90 

216  87 

8033 

271  15 
68467 
219  73 

33617 

12155 

1.053  57 
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Name  ar<d  address  ol  lirm 


{   Velumv 

pur- 

ctiascO 

i       (m 

1  9*ons) 


Pro- 
posed 
mau- 
mum 
:  .Krd 
;«>ckjd- 

•ng 
mteiest) 


EcNi  Lanes  inc .  Rt  22.  Moui>lainaida, 

NJ         

Edenoero  Apts.   1150  SpnngwW  Ave. 

Irflnglon.  NJ  07111    

Edqar   Odns    Assoc.  249  M    Jersey 

St    El^7abel^,  NJ  0»202 

Efka  =last<s  C-xo.  163  Am*.  A,  B*- 

yonne  Nj  07002 

Egan  Macnmary  P  O  Bar  671.  Somar- 

vilie  N.1  09876  

Mr     Samuel    ScoR.    49    WoodCridge 

Ave  .  SigNSi-id  Park.  NJ  0&904 
Ck/sron    Devel     Co.    Inc.    1439    N 

Broad  Si.  HMsKta.  NJ  07205 
Electro    Mmatura    Coip     600    Hjfti 

Ave  .  S  Nacker.s«ck.  NJ  07608 
Ekiabem  Can  RIty.   1165  E    Jersey 

Si  Ekzabetft  NJ  07201      

RE    Scon  Co.   400   Wesllield  Ave. 

EHal>eth.  NJ  07208  

Ekzabein  Daily  Journal.  295  N.  Bwad 

SI.  Etea«>«^.  NJ  07207 

Mr  Jacob  Rudd.  PO  Bon  277.  Maple- 
wood,  NJ  07040    

Ehn  Gardens  Inc .  '85  Valley  St.  So 

Oranga.  NJ  07079 
Bambergers.  c<o  Mr    S    Swwd.   131 

Market  St .  Newark.  NJ  07107 
C-R  Bard  Inc  .  731  Central  Ve .  Munay 

H*,  NJ  07971 
Bartala  &  Moto»iger.  342  Madnon  Ave . 

New  York.  NY  10017     

Bamet  Memonal  Tempi*.  I3lh  *  tWW 

Ave  .  Peterson.  NJ  07504 _ 

Barry  Garder<s  245  Passac  Av*..  Pa>- 

saic.  NJ  07865  

Baun  ReaNy  Co.   35  Mayllower  Dr. 

Tenalty.  NJ  07670 
Roiay  M<gt   Co.  20  Evergreen  Pt.  E 

Orange.  NJ  07018   

General  Looms  inc.  41 1  AMtsd  Av*. 

Teanack.  NJ  07666     

Beemi  RNy    Co.  BongM  Av*..  K*nt- 

wcnh.NJ  07033 

B*ckley    Pertc«a»ng    Co.    298    North 

Avenue.  Ganiood.  NJ  07027 

OeecHam    Prod    D^r     Deecham.    101 

Posaumlown    Rd.    Pacalaway.    NJ 

06854  

Beecham    PtiarrrvDiv    Baecham.    101 

Possumtown    Rd.    Pacalaway.    NJ 

06854    

Beechwood   Gantans.    71    Valey   St. 

So  Orange.  NJ   

Beoier  WeKlmann  Co.  233  Ccmandl 

Si.  DaisiJIa.  NJ  07109 

Co.    110    Edtaon    PL, 

NJ  07102 

Better  Realty  Co .  9060  Paliaaa  Ava. 

No  Bergen.  NJ  07047 

Rene*  Law  Realty  Agency.  125  Nonfv 

field  Ave .  W  Orvige.  NJ  07052 
Bella  Visia  Apts.  574  Grwid  Ave    En- 

glewood.  NJ  07631 
J-J  Realty  Co .  22  Jotin  Si.  r-laledon. 

NJ  07606 

Beltemaad  Daval  Co.   1099  Wan  Si 

W  .  Lyndhursl  Nj  07071 
Beknont-Wmograd.        880        Bergen 

Avenue.  Jersey  City.  NJ  07306 
Mr     Mayqr    Wmograd.    680 

Avenue.  Jersey  City.  NJ  07306 
Benedeckne    Mother    House.    851 
St .  Ekzabelh.  NJ  07208 
R«y  Co .  45  Church  Si. 

•on.  NJ  07505 

Mr    DcnaM  S    Karas.  47  Onani  Way. 

Rutneflord.  NJ  07070 

Bergen    investmaitts    Inc..    P.O.    Boa 

747.  Taaneek.  NJ  07688 

Bergen  Pomt  Brass.   179  W.  M  Si, 

Bayonne.  NJ  07002 

Grove   St    Apts.   20   N 

Irvmgton.  NJ  07111 


19.698 
25.868  ; 

9156  I 
18.407  I 
21.440  I 
16.630  I 
53.372  I 
12.328 
36.727  I 
121.649  t 
M.700  I 
16.672  ! 
12.067  I 

21.400  '. 

I 
51.017  I 

10,000 

9,0BS 

36,2«0  I 

65.783  I 

138616 

I 
38.754  I 

25.551  I 

30.406  I 


155.55 
204  43 

72  25 

145  35 
17000 
13133 
426  70 

97  33 
290  27 
971  77 
18363 
13217 

96  63 
16915 
403  32 

79  05 

7163 
28687 
520  20 
1.095  65 
314  50 
20188 
240  55 


183,952     1.454  35 


N 


139.506 
29976 
26.475 
55,677 
74,708  i 

17.246  I 

I 

78  394  \ 

6.820  I 

I 
216.490 

12,215 

15.537  j 

37.618 

50.844 

16,174  { 

25,808  I 

17.7»7  1 

85,442  ! 


1.102  67 
237  15 
200  53 

440  30 
580  75 
136  42 
619  66 

53  98 
1.70381 

96  46 
1 2263 
297  50 
402  05 
127  93 
202  30 
14067 
675  75 
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RKOkla    RIty     Co.    30    Jabez 

Newark.  NJ  07105 

Bamsol   ReMty   Co.    744    Broad   St. 

Newark,  NJ  07102 

Ascher  Taich.  970  CoNidg*  Rd,  Eliza- 
beth, NJ  C7.''08     

Best  Oyamg  FmisMng  Co.  140  Spnng 

SI .  Mor-sy  H*.  NJ  07971    

S'.arJey  Biacknari  Labs.    130  Wesley 

St .  S  Haekeosac*.  NJ  0"6C5 
rne    Black   Pnnce    Oat.   691    Cktton 

Ave  .  CWIon.  NJ  0701 1 

Meditotranaan    Twrs ,    2100    Lnwood 

Av*  .  Fl  Le*.  NJ  07024 

Wm.  Maltzer,  605  Riverside  Or.  HO- 

ude.NJ  07205     

Caprlol   Mgt.   Corp.   Exaculive   Plaza 

Sum     300.     10     Paisonag*     Rd. 

Edaon.  NJ  08817 
Mandan  Develop  Co.    1750  Oaktre* 

Road,  isekn,  NJ  06830  

Marnli    Gardera    Apts.    10    Kricken- 

bockar  Rd    Oumonl.  NJ  07628 
Menen  Bros    Fkxat.  25  Ftoral  Ave . 

Newark.  NJ  071 14       

Bi«r  House-Cranston  Corp.  225  Mill- 
bum  Avenue.  MMwm.  NJ  07041 

Blanda  t  Amhcki,  c/o  MG    Amlcke. 

39  The  Circle,  Passaic.  NJ  07065  

Ml     Donald    McKay.    360    Lennglon 

Ave.  New  Yorti.  NJ  10017 
Botors   Stt^   Co.    1075   Edward  Si, 

Linden.  NJ  07036 
Bogen  CommunicaMns  Oiv.  PO   Bon 

600.  Pwamus,  NJ  07652 

Boonton    Mokkng   Co    Pt     #1.    300 

Myrtle  Ave  .  Boonton.  NJ  07006 
Fronterac  Apis.  280  N   Central  Ave. 

Hansdaie.  NY  10530 

WaMr  a  Frank  Frykberg.  164  So  Har- 

raon  Si.  East  Orange.  NJ  07017 
HB    Futar  Co.   59   Bnmswick   Ave, 

EiJson.  NJ  06617 

F^ton  Towers.  106  So  Harraon  St..  E 

Oranga,  NJ  07018 
F^jrature  Clearance  Inc.  1100  Morhs 

Ave,  Union.  NJ  07083 

Fumrture  Ost    America,  224  E.  Rl  4, 

P»amus  NJ  07662   

Maybrook  Plaza  Apts.  PO.  Box  798, 

Maywood.  NJ  07607  

Estate  of  Or   Conk,  c/o  Garden  State 

NationaJ  Bank.  170  Mam  St.  Hack- 
ansack. NJ  07661   

Mayflower  Apts..  PO    Box  747,  Pia- 

cataway.  NJ  06854 

Fneman  Realty  Co ,  1968  Mona  Aw*., 

U«on.  NJ  07083  

Maytlower  Gdns    Corp..  c/o  Fnenan 

Realty  Co .  1969  Morra  Ave .  Umon. 

NJ  07063 

Fidekly  Bond^Mg    Co.  Property  Mgl 

Oept.  S  E   Cor   17   SI   a  Walnut 

Phaadalpnia.  PA  19102 

M*ad-W«>ert    Co..    28    Burgess    Pt., 

Wayne.  NJ  07470  

Allan  Brocka.  Mgr.  1*4  S.  Harraon 

Ave ,  E  Oranga.  NJ  07018     

Medrterranaan  Towers-Weal  2100  Lin- 
wood  Ave..  Fon  Lea.  NJ  07024 

Madrterranean     Towers-South.     2100 

Lnwood  Ave  .  Fon  Lee.  NJ  07024     . 
Boro  Annex-Fariield.  Boro  of  Fairfield. 

NJ.  230  FarheW.  Rd .  FaxfaU.  NJ 

07007     

Bower    St     Assoc,    PO     Box    387, 

Unden.  NJ  07036 

Wamber  Realty    Graenbarg  Agy .  908 

I8lh  Av*..  Newadi,  NJ  07106 

CaMa  Products  Co ,  467-501   Lyons 

Ave,  kvmgton,  NJ  07111 

120    Randolph    Co,    Inc.    c/o   Kohn 

Mahack    6    Noke.    22    Bank    St., 

Summit.  NJ  07902 


11.994  !  94  78 

30,329  j  239  69 

7.048  '  55.68 

29.989  I  237,15 

7,702  60  78 

87.163  I  668  35 

I 

180,711  I  1,270  74 

26,647  '  226  S2 


86.924 
3,700 
47.226 
1 0.945 
37.641 
17.595 
44.553 
11.207 
39.019 
81992 
55,906 
20,357 
33.357 
56.296 
15,497 
3,678 
67.641 

14,767 
46,180 
23,104 

22,211 

54,545 

13,600 

16,397 

180  531 

174.503 

11.041 

7.238 

51.285 

29188 

39.538 


702  95 

29  33 
37400 

86  70 
297  50 
138  98 
352  33 

88  40 
30855 
848.12 
442  42 
16108 
283  93 
444  97 
12240 

28  90 
534  65 

116.88 
38080 
18275 

175.52 

43137 

107  53 

128  62 

1.427  57 

1.379  55 

8713 

57  38 

405  45 

230  78 

31280 


Grove  Assoc. 

pany,  NJ  07C 
Cedar  Lane  G( 

Teanack.  NJ 
National  CoU 

Jersey  City  I 
Nalioral    Hose 

Dover.  NJC; 
Nationsi   Slam 

714-716   a 

07015 

National  Stare 

Bellevili<s  »vi 
Italional  Waret 

arson    Plant 

07094  

R.    Neumarw 

Way.  Hoboki 
New  Age  Mm 

Empxe  St .  ^ 
New  Amslcrdj 

Dr.    Rental 

08879 

5  HoWmg  Co., 

Inn.  NJ0711 
Reel  Strong  Fi 

East  Cranio 
WGK  Realty  C 

Wngate  Dr., 
Frank  H  Tayto 

St .  E  Oran« 
44  S.  Mum  AJ 

Patersoo,  N,i 
47  Elm  St  Ai 

FkxhamPail 
434  Lincoln  A> 

Si.  Orange. 
Herbert  Goldbi 

Orange.  NJ  I 
FHA<:/0  PJ. 

515    Mt     Pr 

Newark.  NJ 
Biounall  &  Kn 

Ave  ,  Union, 
Mr    Max  Rottt 

New  York.  N 
5907   Blvd    E 

Really  Co„ 

NJ  07063 

Manufacturers 

Ave ,  E  Ora 
Mr   Mb,>  Ke^si 

field,  NJ  07e 
Maple  Garden: 

60  Park  Pa< 
Newman- FirHt 

Unon,  NJ  0' 
Maplewood  PI 

\  NJ  07079 

I  Marc     Assoc, 

1  Matowan.  N 

\       Vlirtin  Motor  i 

V^  Hasbioock  ^ 

Manst    High 

Blvd    Bdyor 
Markay   Bags 

York,  NY  10 
Market  High 

race,  Mapiei 
Joseph  Marko 

New  York   f 
Grove  West 

St .  Hiltsid*, 
Housing    Auth 

Front  St ,  rt 
Kors-Ostrow.  i 

City.  NJ  073 
Empire    Realt 

York   NY  1C 
T^r  rias  M   G 

Ave ,  Crank 

N     Hof1man-l 

Ave ,  CliffSK 
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1 

P»o- 
powd 

man- 

i 
» 

fflum 
IvrOud- 

M 

04  78 

« 

23960 

18 

SSM 

• 

23715 

e 

6078 

» 

66035 

1 

1.27074 

17 

22652 

M 

702  95 

» 

2933 

» 

37400 

IS 

86  70 

11 

297  50 

» 

13896 

a 

35233 

>7 

86  40 

9 

306^ 

e 

646.12 

» 

442  42 

57 

16106 

S7 

26383 

W 

444.97 

»7 

122.40 

rs 

26  90 

11 

534.65 

vt 

116.86 

» 

36080 

M 

182.75 

175.52 

43137 

107.53 

128.62 

1.427  57 

1.379i5 

87  13 

57.38 

40545 

230  76 

11260 
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HEF- 


Name  and  addrms  of  I 


Grov«  Assoc  .  197  Rutgers  U .  PSnip- 

pmy,  NJ  07054 , 

Csdar  Lane  Gdns  .  Inc..  PO.  Boi<  747. 

Teaneck.  NJ  07666 i 

Nadonal  CoU  Storage    215  CoM  S(. 

Jersey  City  NJ  07302 

National    Hose    Co.    PO     Box    151. 

Oovef,  NJ  C7801 

National   Standard  Co..   Alttenw  Ov.. 

714-716    CMton    Ave.    CWtoit    NJ 

07015 

NaiKinal  SIarc^  «  Chom    Corp.  225 

Belleville  ^ve .  BloomfieM.  NJ  07003 
National  WafeNxise  InO    22  1234  Pet- 
erson   Plank    Rd .    Secaucus,    NJ 

C7094    

R     Neumann   Co.    300   Obaarv9r   Hi 

Way.  Hoboken.  NJ  07030 , 

New  Age  Mirror  8   Tile   Ind.   InQ..  37 

Empire  St .  Newark.  NJ  071 14  > 

New  Amsterdam  Village    1   Van  Oelfl 

Dr    Rental    Ollice.    S     Amhoy.    NJ 

06879 

5  HoWmg  Co..  297  S  21M  St.  ^ving- 

tcm.  NJ  07111 \ 

Reel  Strong  Fuel  Oil  Co  .  3  Norttl  Ave 

East  Cranlord.  NJ  07016 

WGK  Realty  Co .  c^o  ^m  Spitality.  23 

Wingate  Or ,  Livingston.  NJ  07069 

Frank  H  Taylor  8  Sons.  23  S.  Hanson 

St.  E  Orange.  NJ  07018 

44  S.  Mum  Apis..  P  O  Bo«  567.  West 

Peterson.  NJ  07424 

47  Elm  St   Associates.  PO   Bon  175. 

Fkxtiam  Paik  NJ  07932 

434  Lincoln  Ave  Assocutos.  116  Man 

St.  Orange.  NJ  07050 

HettMfl  GokSiarg  ReaNcs.  Bo>  82.  S 

Orwige.  NJ  07079 

FHA<;/0  PJ.  Inganemcrt  Mgmt  Co. 

515    Mt    Prospect    Ave.    Apt    1G. 

Newark,  NJ  07207 * 

Biounall  &  Kramer  Mgmt .  1435  Morris 

Ave  .  Umon.  NJ  07083 

Mr   Max  RoUwtein,  410  Riveisid*  Dr.. 

New  York.  NY  10025 ^ . 

5907   Blvd    East  Corp.  c/0  Fiieman 

Realty  Co..  1969  Moms  Ave.  Unon. 

NJ  07083 

Manufacturers  Village.  356  Glettwood 

Ave.  E  Orange.  NJ  07017 

Mr   Man  Kessel.  20  Wdtelt  St.  B«rgen- 

fteW,  NJ  07621 

Maple  Gardens,  c/o  Mr  F  SctxxMioltz. 

60  Park  Place.  Newark.  NJ  C7102 

Newm«n.Fir<k    Really.    2540    Rl    22. 

Umon.  NJ  07083    - 

Maplewood  Plaza.  Bon  62.  E   Olange. 

A  NJ  07079 i 

1  Marc     Assoc.     Inc..     PO.     Bol    89. 

1  Matawan.  NJ  07747 _1 

\       MMn  Motor  OH  Co ,  520  Co4ins  Ave.. 

\^   Haabioock  HergMs.  NJ  07604  ^ 

Mansi    High    School.    1241    Ka^mady 

Btvd    Bayonne.  NJ  07002 1 

Markay   Bags.    15   E    32nd  St.i  New 

York.  NY  10016 » 

Market  High  Assoc..   19  Sunsal  Ter- 
race. Maplewood.  NJ  07040     . 
Joseph  Markovitz  Inc  .  1115  BrotAmay. 

New  York  NY  10010  * 

Grove  WosI  Grand  RIty .    166  WiMer 

St .  HKIside.  NJ  072C5 

Housing    Auth    of    Plait-ifieW.    510   E. 

Front  SI .  VHaYilieM.  NJ  07060.. 

Kois-Ostrow.  660  Bergen  Ave.  Jersey 

Cify.  NJ  07306 

Empire    Realty.   400  Park   Ave.,  New 

York   NY  10022 

Thnas  M  Graham  Co  .  217  Prospect 

Ave.  Cranlord.  NJ  07011 

N     Hoflman-Entpse .    640    Anderson 
Ave  .  CWside  Park,  NJ  07010.. 


Votuma 

pur- 
chased 


gaNonsI 


107.378 
19336 
50,935 
66.602 

106.726 
113.633 

25.473 
92041 
11.294 

200.674 
23.333 
11.777 
24,572 
23.095 
90,691 
10.744 
21.775 
17.899 

10.914 
6,066 
17,621 


Pro- 
posed 
maxi- 
mum 
refund 

(exclud- 
ing 

interesO 


64915 
153  00 
402  90 
542  30 

643  63 
896  45 

20145 

727  60 

8.<)25 

1,586  51 
184  45 

93  08 
194,22 
182.75 
71868 

85.00 
17212 
140.67 

86.28 
64  18 
13940 


45.967 

363.37 

37.317 

294  95 

3.136 

25  08 

15.051 

119.00 

13.948 

110.08 

52.091 

41182 

52,389 

41437 

40,478 

320.02 

47.847 

378.25 

29J72 

23162 

14,014 

11093 

106,922 

86105 

17,497 

139.55 

53,953 

426  70 

24.977 

197.62 

10.000 

79.05 

57,426 

453  90 

3.670 

28  90 

APPENDIX.— Eastern  of  New  Jersey.  HEF- 
0065— Continued 


Name  and  address  of  firm 


Votume 

pur- 
chased 

(in 
galtonsi 


Pro- 
posed 
man- 
mum 
refund 
(exclud- 
ing 
interest) 


Equitable    Bag   C^.    PO    Box    1388 

Long  Island  City,  NY  11101 

Mr  Sam  Lipman,  1020  Park  Ave.,  New 

York,  NY  10028 

Essex  Chair  Co..  Bex  314.  Umon,  NJ 

07063 

Essex  County  Ckrflege,  31  Qinton  St. 

Newark,  NJ 

Essex  Housing.  20  N  Maple  Ave ,  Irv-  I 

ington,  NJ  07111 | 

Essdx  Passaic  RIty ,  681   Main  Ave .  ! 

Belleville.  NJ  07109 1 

Essex  Paper  Box  Co .  281-287  Astor 

St.  Itovark.  NJ  07114 

Rcckveil   Realty   Co..    1640   Vauxhall 

Rd..  Union,  NJ  07083 

Mr   Leo  Tzeses.  343  Cumtiertand  Rd.. 

So  Ora-nge.  NJ  07079 - 

Mr  Isadora  Attmger.  P.O.  Box  309,  N. 

Brunswick,  NJ  089C3 

Executive  House.  Box  43.  Livingston, 

NJ  07039 

Mr     Karl    Tbeuer,    517    Brook    Ave., 

Hillsdale.  NJ  07642 

Readmgton  Assoc.,  RD   1  Cedar  Rd., 

Whitehouae  Station.  NJ  08889 

Equity  Assoc.,  158  Linwood  Plaza,  Foft 

Lee.  NJ  07024 

Bemfang  Paper  Co..  Inc.,  125  Jackson 

Ave.  Edison,  NJ  08817. _ „ 

Bigolow     Sanford     Inc.     Box     3069. 

G  eenwile.  SC  29602 

Bishop  Electnc.  Div  Sola  Baiic  inc .  10 

C.tnliekj     Rd.     Cedar     Grcve.     NJ 

07009  

Harry    &    Amok]    Black,    274    Central 

Ave.,  Newark.  NJ  07103 

F.  8  E.  Realty  Co.  c/o  GoMbarg.  Box 

62.  So  Orange,  NJ  07079 

FHA  M    Krone  Assoc..    1510  Corliss 

Ave,  Neptuiie,  NJ  07753 

Mr  J.  Roibel.  645  Wyoming  Ave.,  Ete- 

tbeVn.  Ki  07208 

A  W  Faber  Castell  Corp.,  41  Dickerson 

St ,  l^ewark,  NJ  07103 

Febor  Cement   Block   CJo.,   Inc..   P.O. 

Box  225.  Paramus.  NJ  07652 

Fabian  Theatre.  45  Church  St.  Pater- 
son.  1^  07501 

Omnia  Properties  Inc..  ||>1,  30  Broad 

St,  New  York.  NV  10004 

Fsirleigh  Apts.,  20  Wiilel  St.  Bergen- 

lieW.  Hi  07621 

The  Fairmount  SS5  Newark  Ave..  Ekz- 

aboth.  NJ  07201 

T  A  Farrell  Plating  Co..  39  Atlantic  St.. 

CamtkJ.  NJ  07026 

Feloman  Light  Fixtures.  610  E  32nd 

St.  Pate.son,  111  07513 _ 

Fern  Towers.  1 1 35  Clifton  Ave..  Oifton. 

NJ  07013 

Meadow  BuiWers  J  V..  145  A  Jerome 

St .  Roselle  Pa*.  NJ  07204 

Fine  Organics  Inc..  205  Mam  St..  Lodi. 

NJ  07644 

First  Congrog  Chore"-    S  Fullerton  Ply 

St.  Monldair.  NJ  07042 

Fisher  Scientific  Co.   52  Fadem  St, 

SphngfieW.  IMJ  07081 

G.M.  Papastamatis.  49  Dnttwood  Dr.. 

Sayroville.  NJ  08859 

Food    Concentrates    lr>c.    P.O.    Box 

1014,  Rahway.  NJ  07065 

L    Schlesinger.  41  Bowdin  St..  Maple- 
wood, NJ  07040 

Hersig    RIty    Ck>..    325   Grafton    Ave.. 

Netvark.  NJ  07104 

CH.  Forsman  Co..  Inc.  20-01   Pollifl 

Drive.  Fairlawn.  NJ  07410 

Fort  Lee  Corp.   P.O.  Box  747.   Tea- 
neck.  NJ  08840 

Franco  Mfg..  Co..  Inc..  High  St.  Metu- 

chen.  NJ  08840 


8.770 
19,150 
23,475 
37,263 
45.818 
11.785 
16.714 
14,657 
20/)47 
7.523 
7.725 
9960 
25.430 
16.7C0 
44.526 
76.818 

16.750 
13.242 
62.825 
79.169 

8.019 
56.456 
61.652 
24,462 
146,622 
27.525 
45.918 
14,257 
14.332 
72.741  I 
16.548 
89.682 
34.850 
33.647 

8,448 
60.435 
39.660 
137.024 
21.653 
17,350 
29,254 


69.70 

151.30 

185.73 

294  52 

36210 

93.06 

13218 

116.03 

158  52 

59.50 

61.20 

78.63 

12198 

13218 

35190 

607.32 

13260 
104  55 
73397 
62602 
6375 
446.25 
487.47 
193.38 

1.158  96 
217.60 
362  95 
112.63 
113.48 
575.02 
146.63 
708.90 
275.40 
268  05 
66.73 
477  70 
31535 

1,083.32 

17127 

137 

231  20 
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Name  and  address  of  firm 


Forest   Hills  Properties,  342  Madaon 

Ave  .  New  York,  NY  10017  

Franklin  Gardens.    155  Riverside  Dr., 

New  York,  NY  10024 

Ma-tborough   Hotel.   89   N.    Arlington 

Ave.  E  Orange.  NJ  07017 

Ma-non  Motor  Hclal.  Rt  80.  Saddto 

Brook.  NJ  06559 

Mamoll  HiA  Shoppes,  Hangar  Dr  Air- 
pod  BkJg  95,  Newark.  NJ  07114 

Marshall  Warehouse  Co .  200  Greene 

St .  Telerboro,  NJ  07608 

Martha  Bell  Corp.,  Mr  Adam  Reibel.  3 

Ramsyate  Rd ,  Cranford,  NJ  07016 

Mar  Vreeland  Assoc.,  375  Broadway, 

Paterson,  NJ  07501 

tM.  M.  Albert  58  Raymond  Ave.,  S. 

Orange,  NJ  07079 

526  Realty  HoMii^  Co..  11  Skwn  St. 

S  Orange,  NJ  07079 

The  Malhcson  Co.,  Inc ,  PO   Box  85. 

E  Rutherlcrd  NJ  07083 

Jas  H  Matthews  Co.,  Inc.,  1151  BkX)- 

fieM  Ave ,  Qilton,  NJ  07012 

Maxine  Shops,  1027  Stuyvesant  Ave.. 

Umon.  NJ  07083 

Brady  Manne  Repair  Co..  900  Jeffer- 
son St.  Hoboken.  NJ  07030 

B'snch    Brook    Manor,    216A    Branch 

Brook  Dnve,  Brtleviile,  NJ  07109 

BnarcHM  Village  Apts,  PO,  Box  745. 

Piscataway.  NJ  06854 

Br-ar  HaH  Apts  PO.  Box  422,  Ruthoi- 

ford,  NJ  07070 

Capitoi  Mgmt  Ckirp ,  Executive  Paza, 

Suite     300,     10     Parsonage     Rd.. 

Ednon.  NJ  C1817 

Broadway  Grove  Realty  Co..  258  Mam 

Ave  .  Passaic.  NJ  07055 _ 

Fisher  Stevens  Inc..  120  Brighton  Rd.. 

Ofton.  f*J  0/012 

The  Fhntkote  Co.,  480  Central  Ave..  E 

Rutherford.  I*J  07073 

Aliison   Mgmt.   Corp.,    175-20   Hillside 

Ave,  Jamaica,  NY  11438 

Metal    Povrder    Chem.    Works,     701 

Spring  St .  Elizabeth.  NJ  07201 

Metalwash  Mach  Co .  901  North  Ave., 

Elizabeth,  NJ  07201 

Mu'uchen  Mtinor,  77  Mllttown  Rd.,  E, 

erunvnck,  NY  08816 

Midland   Ross   Corp,   Machinery   Dnr, 

Box  791,  N  Bninswick,  NJ  08903 

Hcsko   Phil    Inc.   3   Stanford   Cl     W 

Orange.  NJ  07032 

Monroe  Mgmt   Co .  55  Monroe  Place, 

BloomfieW,  NJ  07003 

CH  Tatelbaum,  TR.  801    1st  Nationel 

Bank,  Baltimore.  MD  21202 

Montdair  Academy.   Uoyd  Rd..   Mont- 

clair.  NJ  07047 

Oi   Walter  T  Darden,  266  Oange  Rd., 

Montdair.  NJ  07042 

K:uvant     Bros.,     71     Valley    St,     S. 

Orange,  NJ  07079  

Montdair  Midland  Realty,  180  Walnut 

St,  Monldair,  NJ  07042 

Mr    Howard  Zindel,   52  HanT.on  Rd, 

Edison,  NJ  06817 

J   Morecrat  27  E   35th  St ,  Bayonne, 

NJ  07002 

Mothers  Div.  Vita  Food  Prod.,  80  Ave. 

K.  Newark.  NJ  07105 

Molomoc  Inc  .  89  Terminal  Ave ,  Clark, 

NJ  07056 

Mountainview  Gdn  Apts  1640  Vaux- 
hall Rd..  Umon.  NJ  07083  

Mt     Calvary    Homes.    244    Chadwick 

Ave..  Newark,  NJ  07108 

Brookview  Terrace  Apts .  303  Plainiield 

Ave  ,  Edison.  NJ  08817 

641   E    Realty  Co.,   115  Frelinghuyen 

Ave  .  Itewark,  NJ  07004 


Vohinw 

pur- 
chased 

(in 
galkms) 


Pro- 
posed 

maxi- 
mum 
refund 

(exclud- 
ing 

interest) 


594,896  i  4.701.77 
62.756  654  50 
12.504    99  45 


96.373 

77775 

69.995 

553.35 

8.192 

64  60 

17.599 

139.40 

16.591 

13133 

27.545 

21760 

62571 

404  70 

105,023 

830  45 

9.569 

7565 

1.360 

1105 

10,956 

86  70 

216.824 

1.714.87 

33^77 

263  07 

25189 

19933 

51,659 

406  42 

30.609 

241,82 

20,075 

15633 

133.653 

1.056.55 

36,713 

29028 

39,231 

31025 

52.078 

411.83 

54.051 

427.55 

76.739 

606  90 

19.538 

154  28 

23.466 

195.73 

14,656 

11603 

38.267 

302  60 

.  15.036 

11900 

27.986 

22143 

35.364 

279.65 

19.996 

15610 

8.249 

65  03 

57.983 

458  58 

6.040 

47  61 

28.352 

223.93 

56.195 

444  58 

13,336 

105  40 

27.755 

21930 

26258 
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Nsms  tfti  Bd^vss  of  nfffi 


Laonard  Auocatra.  PO  Boi  Mil.  1 

Hartz  May.  Sacauoa.  NJ  07004 

Brynaood  G**..   Bob  37.   Partiv  NJ 

nnoin 

Bunon  Cotp  o<  Anwnca.  49  Oickanon 

Si.  Nawwii.  NJ  07103  

Mr    FH    tmm.    116  Proapad  St.  E 

Oaoge.  NJ  07017 

Sevan   Havan   RaaRy  Co..   PO    Boi 

«51.  OtoowitaM.  NJ  07003     

M«   Sam  AnttMT  v«a.  W   W  IMMnd 

A»a .  Parwiua.  NJ  07652 _ 

HUbany  t*tM  Prod.  PO    Boa  443l 

UnwivHJ  07063 

AsaooaM  RaaHy  Co .  SSOO  RiMr  U. 

N  Bargarv  NJ  07047  

Jo  Mwich.  339  Na«  ProMdanea  Rd. 

MowHainaKta.  NJ  07092 

Murphy  Door  Bad  Co .  Inc .  40  E.  34»i 

S».  New  Vor*  NV  10016  

Murray  H«  A(«.    18S  Valay  SI.  & 

Orvge.  NJ  07079 

CAS  Enterpnaas.  117  Chaaawl  St. 

Roaa«a.  NJ  07203 

Fm  Eiaai  Corp..  21S5  (.amoma  Awa.. 

Sum  1-E.  Fort  Lee.  NJ  07024 

Flaymond  T    Marzi*  Co.  336  Bfodd 

Si.  Btoomketd.  NJ  07003 

Bandar  RaaMy  Inc .  197  nmgan  Una. 

Pv^OPany.  NJ  07054  

iMton  Fiamm.  Route  9M.  Englaiaood 

CXH.NJ  07632 

Mr  Roy  WeWcfte*.  27  Pnnca  St.  Eln- 

be«<.  NJ  07206 

9%  Mgrm  Co.  PO  Bon  4*2.  Taanack. 

NJ  07666   

96  N   WtnA  St.  Co.  Mgml.  Baa  442. 

Taanack.  NJ  07666  _ 

Henry  M    Lather  Agy .  561  Hui9MU 

Rd,  E  Orange.  NJ  07052 _ 

Mn  S   Cawanno.  48  Bom  PI.  Waa- 

hawfcan.  NJ  07067 _... _ 

912  S   Ave   Corp  .  912  &  A»«l.  PImv 

tietd.  NJ  07062    

N  L  mduMiee  mc  .  195  Cknion  Rd..  W. 

CaMMl.  NJ  07006 

Garden  Motor  Lodge.  83  Broidei.  E 

Paler  ion.  NJ  07407 

Garden  Stale  MIg.  •  Fin.  Ool.  780 

Ferwtghuysen     Ave.     Neaaik.     Ml 

07114  

Garden   Stale  Plaza  Corp.   Rt   4  • 

Canvn  PM..  Pwimue.  NJ  07862 

Cinlartitvy  Al  Ailnglon  Inc.   39  4«i 

St.  N  Ar1>iglon.  NJ  07032 

Mr    Joel    Sondak.    17   Academy   St. 

NetMrti.  NJ  07102 _.. 

Peter  F    Paaierg  Co..  Inc..  18  Baairar 

Si,  Neiarfc.  NJ  07102 _ 

B'oadnray  Mwwr  Corp.   153  Frankm 

Si.  Bloomliald.  NJ  07003 

T«Tac«  Rtty  Co .  c/0  Mr  L  Darnalam. 

1064    Qmon    Ave.    Icvmglon.    NJ 

07111 

FtMt  I  Feat  SB  Pali  Plaoa.  Mi»1l 

NJ  07102 

Ff«e  PutMc  Ubrary.  11  So.  Broad  St. 

EkzatieOi.  NJ 

G  C  C  Co.  Boi  236.  Lmngslon.  NJ 

07039     

General  Motor*  Corp..  780  Oowd  Ava.. 

Eloabatti.  NJ  07207 

G  «  O  Aieoc.  PO  Boa  253.  RoaaM. 

NJ  07203 

Cjjaxy  Chenwal  Corp.  PO   Box  443 

Rrver  S«.  Paleraon.  NJ  07524 

G^tor  7  Up  Boltlmg  Co .  88  PoMy  Rd. 

Maclianaack.  NJ  07601    

GaOo  Seed  ft  Pet  Suooke*.  PO   Bon 

!13E   Romertofd.  NJ  07073 

PF   Peitiierg  Co.  Inc.  18  Beaver  St. 

Nearark.  NJ  07102 

ttUUM  Roaa  Corp .  530  W  Ml  Piaaa- 

ant  Ava..  iMngMon.  NJ  07038 


T 


91.594 

82.441 

71,383 

62.285 

231.784 

34  231 

17.700 

18.916 

7.713 

5.2 16 

esjit 

24.409 
76.005 
14.789 
32.884 
15.803 
S6.514 
43.568 
21.139 
10,638 
10.729 
15.688 
30.579 
21.091 


37.557        297.08 
299.286     2.366  39 


724  20 

85195 

564  40 

492  15 

1,832 '7 

27072 

139  S3 

149  60 

80  78 

4166 

544  00 

192  95 

600  95 

11686 

260  10 

124  95 

44667 

344  67 

167  03 

64  15 

8500 

124  10 

24182 

16618 


59.938 
27.165 
23.741 
24.200 

16.288 
18.951 
20.855 
11.363 
35.330 
18.346 
21.373 
55.053 
18.237 
23.97S 
24.196 


473  67 
21462 

16785 
19125 

128  77 
15002 
164  90 
9010 
279  23 
144  93 
16915 
435.20 
144  06 
188  55 
19125 
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M<dlcMn  Hi  Way  Laundry,  306  Bargen 

BNd,  Famaw,  NJ  07022 
George  A  MMon  Can  Ca.  580  Ovwon 

St.  EtntiaVi.  NJ  07201 
Modem  Plaakc  Mach    Inc.  64  L(*e- 

via«  Ave ,  CWIon.  NJ  0701 1 
Mohaaco  Indusmas.  57  Lyon  Si,  Am- 

Man.  NJ  12010 
MotdcatI  MIg  Co,   164  Oelancy  St, 

NoiarK  NJ  07106 

Monroe   Mgrm    Co     55   Monroe   Pi. 

BklomMd.  N.'  Onxn 

Brookdale   Apia     20  N    Mapi*  Am.. 

kveiglon.  NJ  07111 _ 

Mr  J  A  Oavidion.  383  Pak  St.  Upper 

Montda*.  NJ  07043  

Brooiiiawn    Gdna     Inc.    2013    Mama 

Ave  ,  Unmn.  NJ  07063         

Adro.  1480  Route  46.  Pamppany.  NJ 

07054 
m    P   Perone.   Supl.   SCO  Ma«i  St. 

C»«»n,  lij  07928 

Gaden  Homes  Agency.  1640  Vauihal 

Rd.  Unon.  NJ  07063         

G««eld  MIg    Co     10   Mxlend   Am. 

waimgtan  NJ  07055    

Gany   Hoidmg   Co     1620   ManhllMi 

Ave  ,  Unign  City,  NJ  07067 

Garry  MIg  Co ,  1010  Jersey  Ave..  New 

Brvinanck.  NJ  06901 

Gaerkngt  Graenhoueei,   496  WMam 

St  Piacata«ay.  NJ  08854     

Ganal  Co.  Bok  214.  Hatfirouch  Hgts. 

NJ  07604 _ _ 

General  Color  Ca.  24  Ave  B.  Naawk. 

NJ  07114 

General  Diaper  o«  N  J   mc  ,  623  Nar«i 

Ave..  PlanMd.  NJ  07060 

Genera  Elaclnc  Co,   116  Wailwiglon 

St.  OkwmHeM.  NJ  07003 

General    Eiport    Oottung    Corp.    323 

CorVandl  Si,  Oeievi»a.  NJ  07109 

General  Footwear  210  Orchard  St.  E. 

Hu«iai1ord.  NJ  07073        

Corp.     70     Blanchard    St. 

NJ  07105 

Star    Ledger.    Star    Ledger 

Plaza.  Newark.  NJ  07601 
Cedar  WngM  Gdns  mc  .  342  Mackaon 

Ave..  New  York.  NY  10017  

CeaoMm  Corp.  Bci  25.  Woodbndga. 

NJ  07075 

Canter  Lumber  Co.  85  FuHon  St.  Pe- 
terson. NJ  07501 

Central  Bergen  YMCA.   160  tAmn  St. 

Hackansack.  NJ  076C1   

Camm  Evergreen.  576  Central  Ave.. 

E  Orange.  NJ  07018  

CenM  Giaa*  Oat.  651  Lehigh  Ave.. 

Uf»on.  NJ  07083 

Central  Service  Corp    Ldty .  648  Fr*- 

knghuysen  Ave.  Newark.  NJ07114.,. 
MH  Rubm  Sons,  Bo>  817,  SomarvHla. 

NJ  08676 

Mr*.   O'Nai*,   92  EkzaMm  St.  Rwar 

Edge.  NJ  07661  

General   Green   VMage.   37   Mowitam 

Ave    Spnngf'dld.  NJ  07061 
Chaiel  Inc..  876  Centennial  Ave.  Pa- 

cataway,  NJ  08854 

Chateau  Apartments.   PO    Box  422. 

Rulhe'tart.  NJ  07070 

Dweck     RIty     Co,     85     Market    St. 

Newark.  NJ  07102 

Chaihan    Ward    Co.    P.O.    Box    54. 

Mandham.  NJ  07945 

Chester    Parlavecchw.    276    Vermont 

Ave.  mnnglor.  NJ  07111 

BrouneH  Kramer  Mgt  Co .  1435  Moms 

Ave    Unwn.  NJ  07083 
Cherry  Park  Arms  Inc.  Box  214.  M«- 

bum.  NJ  07O41       

Cherry  Pme  Apis.   Mr    A    Re<>et.  3 
Rd.  Cranlord.  NJ  07016 


7,963 
25  825 
65J86 
6,644 
56.290 
42.747 

187.318 
5.927 

192.849  I 
25.576  ' 
18  265  I 
16.271  j 
31.933  I 
20.283 
18.339  I 
58.357  I 
39.928 
29  945  '• 

8.156 
23.403 
22.042 
23.361 
19J»8 
76.736 

335.674 
17.375 
29.489 
44.726 
9.619 
38.794 

248.440 
17.003 
35.052 
71.311 
35.972 
23.776 
14.718 
18.3S5 
8.083 
29.056 
18.324 
33.459 


62  90 
204  00 
52105 

52  70 

444  96 
337  68 

1.481  1? 
47  18 

1.524  89 
202  30 
144  50 
128  78 
252  45 
160  23 
144  93 

445  40 
31577 
236  73 

64  60 
164  87 
174  25 
184  87 
152  58 
606  90 

1.654  11 
137  26 
23290 
266  48 
76  06 
30665 

1.964  35 
134  30 
27710 
563  97 
283  90 
18785 
116  45 
144  92 
48  03 
229  92 
144  92 
264  79 
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Pro- 


Name  and  address  ol  frm 


Vokima  I 
pur-      j 
chased 

<>i 
galtons) 


mum 
'eluod 

(eidud- 
ng 

eitarest) 


Chestnut  W4iow  Apt*.  Co  Uv  KeNy,  I 

33  Evergreen  Place.  E   Orange.  NJ  | 

07018 1 

Childhood  Inieresi  mc.  180  WesikaU  { 

Ave..  Roeeae  Park.  NJ  07204 I 

Je'say  MIg  Co.  430  WeMMd  Ave.. 

Ehzabath.  NJ  07207     ! 

Meadow  BWr* .   J  V  .   145  A    Jaranw  I 

St ,  Rosalie  Park.  NJ  0'204 

Chilton  Tower*.  Box  43.  Livingston.  NJ  ' 

07039 
Chock   Full   O   Nuts    425   Lexington,  : 

Ave  .  New  vork.  NY  lOOi  7  j 

Church  Twts   UR.  P  O  Box  M-82.  Ho-  i 

boken.  NJ  07030 

Clwaco.  Co  Mr  Rolhman.  460  Qtisco  j 

Or .  WetWield  NJ  07060      | 

David  Cronham  Co.   1186  Raymond 

Blvd.^al<ik.  NJ  07102  ' 

Silverman  26  N  Baums  Court  ; 

Uvingslon.  NJ  07039  - I 

Clak  Bowkng  Lanes.  14C  Centra  Ave.  i 

QaK  N.i  07066  < 

Oak   Door  Co     Inc .   69   Myrtle  St.  \ 

Cranford.  Nj  07016  j 

Jacob  Max.  22  Journal  Squae.  Jersey  ! 

City.  NJ  07306 ] 

WA  Cleary  Corp.  PO  Box  10.  Som- 

arset.  NJ  06673 

Mr  Harry  Kadish.  377  So  Hamson  Si. 

Eat:  Orange.  NJ  07018 

CM1  House.  2205  N.  Centra  Rd..  Ft 

Lee.  NJ  07024  

CkHwood   Gdns    Assoc.    350   Cross 

Road.  Maiawan.  NJ  07747 
amvde  once  Supply,  PO  Box  1087.  j 

So  Hackansack.  NJ  07606      

Mr   J   Biga  eo  Park  PI..  Newark.  NJ 

07102         

Mr   W  L   SpiMiry.  23  Wmgale  Or  .  Lw- 

mgslon.  NJ  07039 

Onion    Court    c/o    James    Hanson 

MFGT,  400  Stale  St.  Hacken&ack. 

NJ  07601 
Cknton  Mouse  Co..  450-7lh  Ave .  New 

York.  NY  10001 

Ck>ver1eal  Gdns.  272A  Roawka  St. 

Woodbndge.  NJ  07094  

Coast  Metals  Co .  201  Redneck  Ave.. 

Litne  Ferry.  NJ  07643 

Cotannade  Apt .  Corp ,  65  CMton  BMl. 

Ckttoo.  NJ  07015   

CoW  Indian  Spnngs  Inc.  Box  218.  £•- 

lontown.  NJ  07724 

Coitax   Manor  Gadens.    1135   Clifton  I 

Ave    Suite  200.  Cbtton.  NJ  07C 13       .1 
Geral  Laurorxx.  14  Elm  Si.  Elizabeth. 

NJ 

College  Tws..  Apl.  37  College  Dr.. 

Jersey  Oty.  NJ  07305 

Colege  Towers  Apts.  37  College  Dr.. 

Jersey  Oty.  NJ  07305 

CoiorMal   Contair>a   Corp.   VandertwH 

Ave .  Deoville.  NJ  C7834 

Mr    John   Borea.   276  Cypress  Ava.. 

Bogota.  NJ  07603 

Coion«l  Heights  Inc,  Box  25.  Parsip- 

pany,  NJ  07054     

Mr    John  Apga.  500  Man  St..  Chat- 
ham. NJ  07928  

Americana  Assoc  .  1530  PUtsada  Ava , 

Fon  Lee.  NJ  07024 

B   ft  K    Properties    140  Hepburn  Rd., 

Clirton,  NJ  07012   

Colony  Furniture,  1125  West  EKzabolh 

Ave .  boJeo.  NJ  07036 

Commeroa  Cor   Com  Co..  815  Ferry 

Si.  Newak.  NJ  07105 

Ernest  Penmutter.  3  Haran  Circle.  MiH- 

bum.  NJ  07041     

Conslantma   V4lage.    147   Voss   Ave, 

South  Orange,  NJ  07079 

Conimenia    Collee    Co.    10    Empire 

Blvd.  Moonachw.  NJ  07074 


36.900 

I 
31.739  ; 

60.667  I 

13,133  I 

80.827  ' 

I 
I 
19.827 

138,796  I 
14.605  ' 

124.956 
18.341 
4.694 
13.643 
8,086 
28.147 
19.207 
49.247 
33.951 
40,776 
77,480 
17790 

8.964 
25.287 

140,773 

7.786 

12.534 

309,242 
97.317 
18.852 
40.473 

132,463 
50.995 
28.782 

186.524 
14.750 

286.406 

111.035 
30.566 
39.802 
16,453 
30,276 
27.396 


291  55 

250  75 
47962 
103  70 
639  20 
156  83 
1.097  35 
115  60 
986  12 
12920 

36  96 
107  96 

63  75 
222  70 
151  73 
389  3U 
268  60 
32257 
61242 
140  66 

70  98 
199  75 

1,11265 
6163 
99  03 

2,445  02 
769  25 
149  18 
320  20 

1,031  47 
403  32 
227.38 

1,474  75 
116S8 

2.264  39 
878  05 
24182 
31450 
130  46 
239  28 
216  75 
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Name  and  address  ct  Vn 


Vokiine 
pur- 


gallons) 


Onnia  Propenifis  Inc ,  30  Broad  St. 

New  Yorti.  NY  lOOW 

Conhnemal  Pack  C<xp.  555  N.  Michi- 
gan Ave  .  KeiWwoilh.  NJ  G7033 1 

Conlmenlal    Plastics.     10    Production  I 

Way  Aveoel.  NJ  07001 

Coopur  Laboraljnes  Inc .  Fair1i«ld  Rd.. 

Wayne.  NJ  07470 

Ccxona  Plastic  Inc..  Rt   S3.  OenviM. 

NJ  07834 

Cosfnaf  Inc .  220  Tenmnal  Ave;.  Clark. 

NJ070fi6 

Cott  BottlHig  Co    ol  N  J..  53j  Dowd 

Ave,  Elaabem.  NJ  07202 

(xxjntry  CHjb  PO.  Camb .   1344  Vaui- 

twll  Pd  .  Unon.  NJ  07083 

B  a  K  RealT\'  Country  Club.  140  Hep- 
burn Rd  .  Clitton.  NJ  07012 

Cranioid   Meth     Church.    201    Ijncoln 

Av»,C'ir,.y.l.  NJ  07016 

Crarlord    To«ers.    Mr    EmesI   Mintar. 

PO.    Box    S10,    Manaronadk.    NY 

1uM3 

H.^mnll  home<t  inc  .  1640  VauxlUII  Rd  . 

U^Kjn,  NJ  07C83  - 

C'osley  lerace.  c/o  Puma  &  lilan.  16 

Court  St.  Brooklyn.  NY  11241 

Ashtev     Goodmar>— Aol      27A,     1221 

Mag*  Ave  .  Union.  NJ  07083. 

Ashtoy      Goodman-Apt      27A,      1221 

Magie  Ave  .  Umon,  NJ  07083. 

Governor  Morns  Inn   2  Whipp«iy  Rd.. 

Mcrnslown.  NJ  07960 

G'and  Bellevue  Apts.  Box  691,  Union. 

NJ  07083 

Grand     Fumitura.     59     MaikM     St. 

Newark.  NJ  07102      , 

Grand  Lawn  Assls .  Box  747.  TMneck. 

NJ076«ie 

Grand  Lee  Apts    33-06  Favlanan  Ave.. 

Fdiriawn.  NJ  07410 - 

Mr    Ric-hard  Setznck.  34  Maichester 

Di .  Wesrtiold.  NJ  07090 

''he  Boyle  Co.  Mrs    Walsh.   1143  E 

Jersey  St .  Elizabeth.  NJ  07201  

Grandview  Grdns.  3   M  0  Asst*  .  1808 

Springfield    Ave .     Maplawood.    NJ 

07040 

M  D  Assts .  1808  Spnngfietd  Aye..  Ma- 

plewood.  NJ  07040 , 

Can  Spears.  Atibingion  Dr..  A#t.  6-1. 

Highstcwn.  NJ  08520 .j 

Mr  Leon  Sigall.  135  W  30th  9L.  Naw 

York.  NY  10OO1 ] 

Wills  Oit  Co.,   Rl  206    Netcoig.  NJ 

07857 , 

General  Rubber  Co  .  9  Empire  Blvd..  S 

Hackonsack.  NJ  07606 

•.'it)»c    0«je»at!ng    Co ,    c/o    ^     M. 

Bellow.  972  Broai  St..  Newferk.  NJ  I 

C7102 L I 

Georgian    Gdns.    71    VsUey    St.    S.  { 

Orange.  NJ  07079  , i 

Goorgia   Bonded   Ftwrs.    15  ftuttman  | 

St..  Newark.  NJ  07103 | 

Gibson  Associates  inc  .  90  M^tle  St.  ' 

Cranlord.  NJ  07016 

Anm^r  Realty  Co..  Bonght  Ave«  Kerm- 

worth,  NJ  07033 1 

G.llon  Mfg    Co..  99  Tflh  Ava.j  Palar- 

son.  NJ  07524  1 

M    Glasgall  Silk   Co.   E.   Wo,her.   24 

Rockingham    PI.    Glen    Rock.    NJ 

07452 - 

Parnes  Bros.,  200  .v  5th  St .  Rb.  402. 

Naw  York   NY  10019 1. 

Glenwood  Apts  .  55  Glenwood  Xve..  E. 

Orange.  NJ  070 17 i 

Ashley   Goodman.    1221    Magif  Ave.. 

Union,  NJ  07083 

Greenwood  Gdns     2013  Monk  Ave. 

Union,  NJ  07063 ! 

D     Cronheim    Rec.,    1186    Raymond  ' 

Blvd..  Newark.  NJ  07112... 


Pro- 
posed 
maxi- 
mum 
refund 

(exclud- 
ing 

interest) 


140.636  1.11180 


se.eoe 

447  52 

117,851 

93160 

61.729 

487  90 

10.202 

80  75 

109.971 

869  55 

25.000 

197  63 

22.569 

178  50 

148.168 

1.17214 

8,944 

70  98 

26,873 

212.50 

53.130 

41990 

50.475 

309.09 

21.854 

172.96 

7.613 

60  35 

64.233 

507  87 

12.562 

99.45 

11.604 

92  85 

21.102 

167  03 

48.539 

3C3.35 

6.243 

49  30 

13.661 

10795 

24.013 

18997 

15.602 

123  25 

31.790 

251  17 

22.758 

179  78 

26.759 

21165 

38.070 

300  90 

28,112  I  222  28 


28.399  !  224  40 


36,126 
28.963 
12.460 
45.037 

28.766 

77.343 

10.546 

30.008 

149.475 


235  60 

229  08 

96.60 

356  15 

227  80 

61157 

83.73 

237  15 

1.181.92 
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Name  and  address  ol  firm 


Mr  Jos.  Bigel.  60  Park  Place.  Newark. 

NJ  07102 

Grey   Realty   Co..   921    Bergen  Ave.. 

Jersey  CHy,  NJ  07306 

G'jaroian  Spnnfcier  Co .  965  W  Grand 

St.  Elizabeth.  NJ  072O2 

Edward  Gunmann  A  Son  Realty  Co., 

729  Glenwood  Ave.,  Teaneck,  NJ 

07666 

H  H  Provisnn  Co .  62  Beny  St.  Som- 
erset NJ  06873 

Mr    Ptvlip  Mandelbaum.   17  Academy 

St..  Newark,  NJ  07102 - 

Chas.    J     Rocco    Entnrpnses.    450C 

Essex  St .  Hackensack.  NJ  07602 

Halsey    Grdns.    185    Valley    St.    S 

Oiange.  NJ  07079 

Capitol  Mgmt.  Corp .  Executive  Plaza. 

Suite     300,     10     Parsonage     Rd, 

Edison.  NJ  06817 

GummerseH    Prop.    383    Par*.    Ave. 

Montclair.  NJ  07043 

MariHion    Laundry-Dry    Cleariirg    276 

Hamilton  St..  Pahway.  NJ  07065 

Hamilionian  Apts .  c/o  Mr.  J.  Frienian. 

1969  Morra  Ave..  Union.  NJ  07383... 
First  Real  Est.  Invest  of  NJ,  c/o  S 

Hekenvan  Sons.  477  Main  St,  Hack- 

ensack.  NJ  07601 

J  L.  Hammett  Co..  2383  VauxhaN  Rd.. 

Union.  NJ  07083 

Mr  M.lton  Colema.i,  61  Mac/Vrthur  Dr.. 

Oifton.  NJ  07013 _ 

Mr    Sanford  Fiekj.  1010  Omon  Ave., 

CMton,  NJ  07013 _ 

Noel     Homes.     1640     VauxhaU     Rd. 

Union.  NJ  07083 

S^lerman  Park  Inc  .  710  WestfieW  Ave., 

Elizabeth.  NJ  07208 

Samuel   Gottman   ft  Co..    1435— 10th 

St,  Fort  Lee  NJ  07024 

Harmor  Plastics  Div,  APL  Corp.,  505 

Manor  Ave  ,  Hariison.  NJ  07029 

Hs.'nson  Essex  Realty.  681   Mawi  St, 

BMg  43.  BeHevila.  NJ  07109 ^. 

243  S.   Hanson  St  Corp.,  Box  447. 

Fort  Lee.  NJ  07024 

Han    P.Dducts.    207    Van    Vorst    St, 

Jersey  City.  NJ  07302 

Hartz  Mountain  Corp.  700  S.  Fourth 

St .  Hamson.  NJ  07029 

Hastings  Gdns.,  Box  422.  Ruthertord. 

NJ  07070 

Ht,lnr<g  Sios   Inc.,  420  North  Ave   E.. 

Cranfo-d.  NJ  07016 

Hencar  Holding   Coip..   30  62nd  St, 

West  New  York.  NJ  07093 

Wm.  Henry  Co..  Tempter  Div.,  White- 
head Ave.,  S.  Rrver.  NJ  0eR82 

Mobit  Inc.,  116  Main  St.,  Orange.  NJ 

07050 

Hewitt  Robins  Inc .  270  Passaic  Ave., 

Passaic.  NJ  07055 

Cottage  /Vrms  Co  .  Di  F  Waisbrod.  61 

S  Munn  Ave.  E  Orange.  NJ  07C18  . 
Crown  Life  Corp..   155  Riverside  Dr.. 

Mew  York.  NY  100?4 

Cypress  Gardens.  2013   Morris  Ave., 

Unon.  NJ  070ts3 

Riverv^ew  AssTC .  155  N.  Ean  St.  En- 

glewood,  NJ  07631 

Piver  West  Apts.,  PO.  Box  422.  Huth- 

eiloio.  NJ  07070 

Rcoer  Towers.  1135  Qifton  Ave.  Suite 

200.  Ciitloa  NJ  07013 

Julius  Roehrs  Co..  Rt  ||I33,  Farmirig- 

dalc.  NJ  07727 

H    D    Epstein,   504   BkiomfiQld  Ave.. 

Veiona,  NJ  07044 

Mr   Carl  Rohner.  RD  #1.  Denver.  PA 

17517 

Rolane  Maint  Co,   1043  E.  8th  St, 

Brooklyn.  NY  11230 


I      Pro- 

4r    !    '"^ 
\  interest) 


28,276        223  55 


13,140        103  70 


I 


5.001 


32.399 


39.95 


25627 

17,802  I  14068 

2.928  I  23  38 

I 

58.409  {  462  40 

I 

15.024  12580 


22.449 

177.65 

13.893 

109.65 

34.524 

272  85 

61.816 

49682 

34.244 

270  73 

43.100 

340.85 

17.554 

138,99 

11.902 

94  78 

44.320 

350  62 

7328 

57  80 

43.001 

340.00 

160  304 

1.338.32 

27.704 

218.68 

35.751 

282  63 

37.059 

292  83 

67.941 

537.20 

121J46 

959  21 

3.717 

29.75 

13.605 

107.95 

56.336 

445  40 

34.139 

269  88 

90.684 

71697 

18.885 

149.18 

25,044 

19805 

105.168 

831.72 

50.647 

400  35 

19.579 

154.70 

63,183 

499.37 

138.131 

1.099.69 

33.627 

266  05 

15.671 

124.10 

109.404 

864  87 
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mg 
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Or  F  Lapeyrolena.  114  High  St..  Mont- 

dair.  NJ  07104 

13.606 

107  53 

Ronther.  Inc.,  Rt  #46,  Little  Fans.  NJ 

07424 

24,648 

195  08 

Union  Theatre.  990  Stuyvesant  Ave., 

Union.  NJ  07083 

6,689 

S5313 

A.J  Realty.  J.  Bravemnan.  91  Chatham 

Tenace.  Clifton.  NJ  07013 

13,126 

103.70 

Ds'rtJ    Urman.    724    Beechwood    Rd.. 

Linden.  NJ  07036 

8.948 

70.55 

Valley  Nursing  Home.  CM  Hook  Rd.. 

26^79 

207.82 

Verona  Lake  Apts..  39  Lakeview  Ave.. 

Verona.  NJ  07044 

12406 

08.18 

Vestal    Developrisnt    Co..     1439    N. 

Broad  St    Hillsid.)  NJ  07205 

58,768 

464.52 

VHIage  Apts..  Ashley  Goodman— Apt. 

27A,   1221    Magie  Ave..   Union,  NJ 

07083  

64.176 

507.45 

Vomado  Exp.  Act  Pay,  174  Passaic 

St.,  GarticW.  NJ  07026 

50.232 

39695 

Redmond   RIty   Mgt.   Co..    147   Vose 

Ave    S  Orange  NJ  07079           

15.317 

121.12 

Atlantic    Steamer    Supply    Co..    1100 

Adam  SI.  Hoboken.  NJ  07030 

37,290 

294.95 

Atlantic  Tool  Die  Co..  3461  S.  Qinton 

Ava  .  Plamfield.  NJ  07063 

12.095 

95  63 

EIranson  Equip.  Co.,  51  Tenninal  Rd.. 

Cisfk  NJ  07066 

13.485 

106.68 

Cosu  Devetopment  Corp.,  S10  Rt  17, 

Paiantus  NJ  07652 

293.256 

2,3 18  JO 

B-ookchester  Sec.  3.  854  River  Rd.. 

New  Milford.  NJ  07646 

120.407 

852iX> 

J.J    Bnjnett  Const    Co.,  200  Rt  #9. 

OW  Bndoe  NJ  08857               

541,147 

4.278.46 

Butfeys  A  Sons,  91  B'way,  Jersey  City. 

NJ  07306                                    

4,801 

37.83 

Royal  Gardens  II.  968  Stuyvesant  Ave.. 

Unkwi  NJ  07063 

45  978 

36337 

Ronel    Gdns.— O'Neill.    92    EIJz.    St., 

Rive,  Edge  NJ  07661            

11,767 

93.08 

Roman  Prodcrts  Corp..  Phillips  Ave.. 

So  Hackensack  NJ  07606               .  . 

95.155 

752.25 

St.  Vincents  Church.  26  Green  VHIaga 

Rd  .  Madison.  NJ  07940 

9.645 

76.08 

Plaza  Corp.,  560  Sylvan  Ave,,  Engle- 

wood  CWfs,  NJ  07638 

64,983 

513.82 

Soaied  Air  Corp..  19-01  Rt  20B.  Fair- 

lawr;   NJ  07401                .             

28,082 

221.85 

&iars    Roebuck    Co..    3196    Ker.nedy 

Blvd..  Umon  Cily,  NJ  07087 

31.354 

247  78 

Sears  Roebock  «  Co..  436  Main  St. 

Hackensack  NJ  07601       

14,516 

114.76 

Snctor     Realty.      117     Sylvan     Ave., 

Newark,  NJ  07104 

6.111 

46.88 

Anctior  Concrete  Products.  975  Burnt 

Tavern  Rd,,  Bricktown,  NJ  087?3 

22^29 

175.96 

Aspen  Industrial  Co.,  2  Aspen  St.  Pas- 

saic, NJ  07055 

7.973 

62  90 

AH  Star  Danes  Inc,  PO.  Box  1250, 

Perth  Amt)oy  NJ  08862      

33.301 

263.50 

Adams  Tanning  Co.,   126  South  St., 

Newark.  NJ  07114 

14,672 

116.03 

Ava  Mgt  Co.,  2190  Center  Ave..  Ft 

Lee  NJ  07024     -. 

6,554 

67.58 

Beecham  Prod.  Div    Boecham.  65  In- 

d;,ffiial  So    Ci'lton  NJ  07012 

32,341 

253  30 

Mr  Mayer  Winogaro.  880  Bergen  Ave., 

Jersey  CRy  NJ  07306  

21.311 

168  30 

Belmont  Greeting  Card,   195  Ailwood 

Rd    Clifton  NJ  07012 

14,196 

112.20 

Blum  Bindery,  i«05  N.  Board  -St,  Hill- 

side. NJ  072C5  

20.154 

159.37 

Bogert  &  Codough  Co..  509  Straight 

St .  Paterson.  NJ  07503 

19.802 

156.40 

Boontcn    Molding    Co.    PI.#2-3.    300 

Myrtle  Ave.,  Boonton.  NJ  07005 

34,242 

270.72 

Boms  A  Roo  Inc..  700  Kinderka.mack 

Rd  .  Oradell,  NJ  07649 

23.806 

188  38 

Cah-er    Knit   Corp,   357   County   Rd.. 

Secaucus.  NJ  0"'094 

13.235 

104  55 

Janes  V,  Cascio.  109  AMene  Rd..  Ro- 

seile.  NJ  07200 

50,425 

398  65 

28260 
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Nam*  ard  address  o)  krm 


{  Vokim* 
I      p>»- 


0«naM  Pfod.  Cotp.  125  Item  Ava.. 

East  Pisrsoo.  NJ  07407 

QaHraood  Saraca  Cofp.  880  Unon 

Biwl.  ToMMa.  NJ  07512 

Coca  Coti  Boa  Co  N  Y  .  425  E.  34«i 

a.  Nso  Yorti.  NY  10016 

Commaroal   TruM  Co.    15  Exctiangi 

PI .  Jaraay  CHy.  NJ  07302 

ConananM   A^    inc.   2375   Hudson 

Tar    Fl  Laa.NJ  07024 
Cook  Maclwiar>  Co.  Inc.  380  Plaas- 

srtviaw  Ava .  Hackensack.  NJ  07661 
Rmarviaa  Oardara.  1  Gardsn  Tan.  N. 

Artnglon.  NJ  07032 
Royal    Gardana    #1.    968   ti»j»»aaii> 

Ava      PO     Bon    471.    Unon.    MJ 

07C63    

Pna*  A()ts .  •*  A<tam  Ra«ial.  3  Rama- 

gBM  Rd  Crantofd.  NJ  07016 

PlHlliia  Manor.  Boa  25.  Pinwian». 

NJ  07054 _ 

Mr    Mwray  Panarar.  644  Silam  Awa.. 

EkabaW  NJ  07208 

HarnW  M    PUman  Co.  515  Sacayoua 

Rd    Sacaucua.  NJ  07094 

Roaa  *iwji:las.  PO   Boa  175.  Flor- 

ham  Paik.  NJ  07932 

R»go  Conal  Co    416— 63rd  St.  Wsal 

Now  Vort.  NJ  070*3      

LecnarS    famen.    320    Uncoln    Awa.. 

Masbrouck  HaigMs.  NJ  07OO4  

P^alrau  C^ardara  1241  Andanon  Asa. 

Fl    L«a   NJ  07024      

Robart  Scnraalar    19  Sunaal  Tanaca. 

Miplasiood.  NJ  07O4O  

»:alsiai  Assoc .  60  Huyanol  A»a. 

Englewood.  NJ  07831    

PoMMtlai  Unasd  inc..  870  gpnn^sld 

Od.  Unran.  NJ  07063    

JS     Poopar     200    (jbaily    Si.    UOia 

F  wry.  NJ  07643     

PokMvvi  MacNne  Co.  200  Nor«<  Sc 

.  NJ  07608 

Produds   Co.    190   Rl    206 

SouVi.  Somarv*s.  NJ  08876  

Piaoson  U^isng  Inc.   1285  Cantiri 

Am    HMsKta.  NJ  07205      

T  C    UcGea  Rac    634  RNarvaM  Rd. 

P'*arva»s.  NJ  07675 

Pwihca  Hal  mc    Routs  9W.  Engla- 

•ood  Ck«»,  NJ  07632 

1615    Pstk    Ava     Corp.    c/o    Slyvan 

Coocar   400  Oaal  Laka  Or.  Astuy 

Park.  Ki  07712     

Pnma  Auto  Parts.  13-21  Monlgciwaiy 

Si.  HMsKla.  NJ  07205 

F   PasPiCTg  Co.  18  Baavar  SI. 

.  NJ  07102    

ProwacI  Equkaa  mc.  208  Proipaci 

Si.  East  Orangs.  NJ  070i7 
Paiad  RaaNy  Co  Inc.  c/o  Galgano.  80 

Ciaradon    Placa.    Hackansack.    NJ 

OTflpi     _ 

Proapact   Poait   Sardans.   2   Proapact 

P«aca  Malawan.  NJ  07747 
Prudani  Mgl  Rastty.  669  Santord  Ava. 

Newaili.  NJ  07106    

PuMc  Sarvca  Eiac  t  Saa.  722  Fany 

Si   Navradi.  NJ  07105  

PuMc  KVarahousa  Corp    665  Car«il 

Ava.  Mamson.  NJ  07029   

Puarto  Rican  Forwardng  Co.   2121- 

9's<  SI    North  Bargan.  NJ  07047 

Cuakar  Oals  Co    PO   Boi  176.  Nasi 

Brjnanwct.  NJ  06902 _ 

Uakar   V«aga.   34  Comal  Si.   Maal 

Oranga.  NJ  07052 

Clayton    Holding   Co.    il    Siovi   St. 

SoL-tn  Oranga.  NJ  07079 
Mr   M  SKaMa.  50  Court  Si.  Brooklyn. 

NY  11201  

R  4  L  RaaNy  Co .  Slam  ft  Oubrow.  76 
'      So  Oranga  Ava .  Soulh  Oranga.  NJ 

07079  


mum 

ralund 

(axckjd- 

"9 


10.166 

23.357 

44.798 

6.825 

7.8X 

45.231 

188.470 


60  33 
164  68 
354  30 

54  40 

62  05 

357  42 

1.47431 


89.961 

71102 

11.006 

87  13 

41394 

342  90 

30.188 

301  75 

19075 

15088 

24.682 

196  06 

X.3I8 

239  70 

34.g8a 

276  68 

•2.442 

493  85 

2J0t 

1785 

450.358 

3.560  19 

50.805 

40162 

31.512 

249  35 

32.787 

25925 

30.360 

311  10 

27.678 

21688 

I3J31 

109  23 

142.881 

1.129  64 

31.910 

252  45 

8J57 

66  30 

23.786 

187  85 

43.644 

345  10 

37  028 

29262 

17.456 

13613 

9.905 

78  20 

9.286 

73  53 

53.525 

423  30 

27.936 

22100 

•4.050 

664  70 

•3.479 

SCI  92 

74.565 

509  46 

33.122 

26160 

4a.697  •     3«505 
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Rat)  Aasocialii.  73  Psrtiar  Ava .  Ma- 

plswood.  NJ  07040         

Ralway  Joan  Vanlura.  350  Wirran  Si. 

Jarsay  Oty.  NJ  07302  _... 

73  Partiar  A**.. 

NJ  07040  „ 

Rwidolph  Villaga.   197  Rulgart  Una. 

Panvpay.  NJ  07054    

Rapkl  Boaar  Co   ol  NJ.  FadanvOla- 

mond  Rd..  SpnngliaM.  NJ  07081    . 
Ravan  Ht  Aaaociaiaa.  PO.  Boa  747. 

Taanack.  NJ  07666       

Rayt^aor>  Co.  141  Spnng  St,  Laoig. 

loo  MA  02178. 

Hugh  M    Laonard-Rac.  275  Tfiomas 

Si.  Nawk.  NJ  07114 

nalormad    CXurcn    Homa.    720    Nya 

Ava..  kynngton.  NJ  07i  1 1 

SUutian    Estalaa    PO     Boa    2127. 

Octan.  NJ  0'712 

Regonl  UnAvm  Rantal.  237  N.   12«i 

Si.  Naw»1l   NJ  07107  

Tha  nagwal  Corp.  313  Oagwa  Ava.. 

Ral««ay.  NJ  07065  

Rago  Conal  Corp .  4l6-63rd  Si.  Waal 

Naw  YorK  NJ  07093   

Rahaa    Cham.    Armour    Pilar..    235 

Snydsr  Ava.,  Barkalay  HsigMs.  NJ 

07922     

RaMsr  Sctmaslsr  Connor.  619  Jackaon 

SI.  Hctwkan.  NJ  07030 

namaiglon  Rand  Syalama.  PO    Boa 

26.  Cranlord,  NJ  07016 - 

Raxnord  mc   SpaaaNy.  FaiMma  Or.. 

22  Spnng  Si.  Psramja.  NJ  07652 
Mr    Robart  Dmmman.  432  Park  Ava.. 

Nas)  York.  NY  10016      

Mr  J  Ratnar.  342  Maaaon  turn.  Naai 

York.  NY  10017    

CJ    Rocco  Erasrpiisas.   450C  Etaas 

Si.  Hackanaack.  NJ  0''602  

RNar  Onva  Apt     380-400  Rrrar  Dr. 

Passae,  NJ  07055  

Rivar    HaigMs    Mc.    PO    Bo>    1371. 

NgMnd  Park.  NJ  06604 

Est   at  Chanaa  SMootIz.  26  Joianil 

Sq  .  Jarsay  C4y.  NJ  07306 

Mr    Aftart  Foschn.  466  Burton  Asa.. 

Ilaabroirk  Hgls..  NJ  07602  -.. 

Rwsrads  Tsrraca,  Inc..  c/o  Mr.  A.C 

Won.  >.    10  East  End  Ava.  Nasi 

York,  NY 
Rivarviaw  Gardana.  1  Gardan  Tairaca. 

North  Arknglon  NJ  07032    

Plaod.  Inc .  5  Colt  St    Patarson.  NJ    .. 
Pan  Rotary  Corp.  45  Hartmarm  Ava.. 

GaliaM.  NJ  07206 
Pepii  Cola-Matro  Bot .  1007  UvngMon 

Ava..  No  aninawKk.  NJ  08802 

T  C    McGaa  Rec    634  RwarvHa  Rd . 

Rrvarvala.  NJ  07675      

0  Gatser  Prasliga  Prop  .  53  Mam  St. 

Hackanaack.  NJ  07601 

Anbar  Raa*y  Co.  2^2 

Nrmark.  NJ  07107 
Franklin  Ettalsa  Inc.    1640   Vi 

Rd.  Ur«n.  NJ  07063      

Wood  Plaza  Theatre.  400  No.  Wood 

Ave.  Boa  174.  Linden  NJ 
Raitca  RasHy  Conal  Co .  30  Gien  St . 

Whaa  Plana.  NY  10603 
Oidord    Panda    Flex    Corp.    Chrnori 

Road.  Cardan  Oty.  LI,  NY  1 1530 
Or    Frank  Lapayrotena.   114  Htgh  St. 

Monlclav.  NJ  07042 
Mr     F     Schnohoitr.    60    Park    Ptaca. 

Haa»k.NJ  07102  

Rabbmacal  CoMaga.  226  Susua  Ava.. 

Mama  To«nsh«.  Nj  07960      

Robert  Silverman    28  N    Bauma  Ct. 

Livrngston.  NJ  07039  

Kent  RaaKy  Co.  90  Lrwigslgn  Awa.. 

Ne«  Bnmasnck.  NJ  08902 


11, 481 
74.062 
34.157 
34.319 
4SJ12 
46.402 
22,975 
18,977 
21,001 
4.809 
30.041 
112.983 
10.823 


90  95 
565  65 

269  86 
271  15 
356  27 
367  62 
18148 
ISO  03 
166  18 

39  95 
237  57 
893  35 

8543 


136,383 

1.076.81 

30,401 

240  55 

14.894 

116  03 

14,214 

11220 

27.634 

216  45 

107,864 

85127 

25184 

199  33 

»i*7 

65  03 

1W.727 

1.033  80 

4a.O01 

380  37 

6.503 

5165 

25.600  :  203  15 


137  809 
21,525  : 

3.005  i 

I 

16.941  I 

.  I 

29,415  I 

6.802  I 
I 
74.915 

6.967 
13.098 
14.075 
37.960 
12.650 
67.293 
49,437 
l«,1S1 

8.252 


1  069  69 

170  00 

24  65 

133  88 
23247 

53  98 
592  02 

5185 
103  70 
11135 
30005 

53210 

39100 

127  50 

4930 
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Rapak     Corp.     113     No      13th     St. 

Newark.  NJ  07107 

LaNgh  Conat    Co,  300  Sou**  Ava.. 

GanNiod.  NJ  07207  

Rhodes  Plastic  Corp.  1075— Edsrards 

St .  Lmdan.  NJ  07036 

Wsslii.  wmiar  •  Moore.  1026  W  Ekz- 

abati  Ava,  Linden.  Nj  07036  

Westcourt  Apts..  Box  162.  Kearny,  NJ 

07032  

Waal  End  Apis  mc .  2013  Moms  Ava.. 

Union.  NJ  07063  

Housaig    Auth    o)    PlamfiaM.    510   E. 

F-ont  St .  PlaaifieW.  NJ  07060 

Wesibcund  Homes  Inc .  1640  Vauidial 

Rd..  Ufwn.  NJ  07063 

Woat  Mil  Gdns    Inc.   1640  VauxMI 

Rd.  Uown.  NJ  07063 

WestmounI  Country  Club    Rifle  Camp 

Fid    W  Patarson.  NJ  07425 
Mr    P   M^dalbaMm.  17  Acadumy  St. 

Newark.  NJ  07102 

Society  Alncan  Miswona,  23  Bksa  Ava.. 

Tsnafly.  NJ  07670 

Solar     Compounds    Co,     1201     W. 

Btancha  SI .  Lmdea  NJ  07036 

Sotvenls  Rac    Sar   o«  NJ.  Sylvan  St. 

Lmdan.  NJ  07036 

Rosko  PhU.  3  Starfoitl  St.  W  Orange. 

NJ  07052  

Kruvanl  Broa.  71  Vsl>y  SI .  S  Orange, 

NJ  07079      

Sparta*    Realty    Co.    Box    106.    Glen 

Ridge.  NJ  07026 
SMphana  Gdns.  Richard  Plotkin.    17 

Oak  Ave  .  W  Oranga  NJ  07052 
Mr     H     Owmond.    S95    Unon    Blvd.. 

Totowa.  NJ  07512   

Sparry  Hulchmaon  Co .  Rt  27  4  Vma-  I 

ywd  Rd..  Maluchan.  NJ  06840 

Spari  BmSng  Co .  mc  .  2  Bndewal  PI. 

canon.  NJ  07014 

Romaa  Co.  E    210  Route  f4.  P««- 

mus.NJ076S2  

Spnnjviaw  Gdna.  37  Mountain  Ave., 

Spnnghakl.  NJ  07061  

Standwd  Ovarai.  50  56  Aoolsey  St. 

kvmgtan.  NJ  071 1 1 
Stwilay   Theatre.    2932   Blvd.    Jarsay 

Oty.  NJ  0730      

Starbrook  Apts    Box  224.  Englewoad. 

NJ  07631 

Star  PoultTy  Inc .  191  Gould  Ave..  P«- 

lerson.  NJ  07503  

Siautlar  Chem   Co.,  2  PaUkaon  Awe., 

Passaic.  NJ  07055 

Wm    Slamen  MIg  Co.  29  E    Halaay 

Rd .  Pvsvpeny.  NJ  07054  

Mr  Henry  H  Basslord.  Jr    156  Ooi<g-  i 

las  Rd .  Emsrson  HiU.  Slalan  Island.  ' 

f*^ ; 

Slam   Bros .   Accour<M   Pay .   C   4   C 

BUg.   S    60  Rt    17.  Pwamus.   NJ 

07652        

St«ven  Realty  Ca.  3  Stantonl  CI..  W 

Orange.  NJ  07052         

Robart  S^varman.  28  N  Bauma  Court. 

Lwmgslon.  NJ  07039       

Slaxon  Realty  Co .  15  WiNianaon  Awa.. 

Jersey  Oty.  NJ  07305  

Steven  Hoktng  Corp .  1000  Parti  Ave.. 

New  YortL  NY  10028    

Rantal  Invest  Prop  Inc    Box  163.  Eki- 

abeth.  NJ  07207 

Stsfsthmore  House  Realty.  Box  422. 

Perth  Amboy.  NJ  06862 

Stuyvasant  Manor   ZO  N   Maple  Ava., 

Innngtor,  NJ  07111       

Sluyesant  Town.  20  N.  Mapia  Awe. 

Irvmgloa  NJ  07111 

Stuyvesani  VMage  Inc.  20  N    Mspla 

Ave  .  mnoglon.  NJ  071 1 1 
Albert  H   Stiers  Inc.  1051  Bloo"il>eld 

Ave  .  CWton.  NJ  07012 


Pro- 
posad 
maxi- 
mum 
refund 
(exckjd- 

*V 

mterest) 


21.107 

40.459 

24.948 

15.409 

18.888 

49,704 

•1.935 

45.314 

287.075 

5.617 

15,862 

8.697 

140.318 

214.192 

18,797 

31.001 

12.447 

12.267 

10.008 

82.392 

12J01 

30.117 

105,407 

38.930 

12.096 

9.226 

138.307 

25,977 

10,259 


167  03 

320  02 

197^ 

12196 

I      149  18 

393  12 

726  75 

358  27 

2.269  50 

44  20 

125  36 

66  65 

1.109  25 

1.694  05 

13260 

245^2 

98  60 

96  90 
79  05 

651  52 

97  33 
21250 
23600 
833  42 
307  70 

95  63 

73  10 

1.09351 

205  26 

81  18 


71.270 

563  98 

19.540 

154  70 

11,831 

93  50 

24.753 

195  50 

24.118 

190  83 

9.532 

75  23 

26,604 

21037 

323.141 

2.554  67 

202.237 

1.596  85 

131.061 

1.035  72 

144,104 

1,039  85 
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26261 


Pro- 


I     mum 
fstund 

'  (exctud- 

mg 

mlarest) 


167.03 
320.02 

i»r.ib 

12190 

14918 

30312 

72*75 

356^7 

2.260.50 

44.20 

12S36 

6085 

1.100.25 

1,604  05 

132.60 

245.22 

96.60 

9890 

7905 

86152 

97  33 

212.50 

236.00 

63342 

307.70 

9563 

7310 

1.003.51 

205  26 

81  18 

563.96 

154.70 
•3.50 

195.50 

19063 
7523 

210.37 
2.554  67 
1.506  65 
1.005  72 
1.038.86 
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Naino  ancl  JdOiess  ol  li  m 


Cttai- 


VoHim* 

pue- 
chasad 

(in 
gallons) 


Pro- 
posed 
I     maxh 

I  mum 
I  refund 
I  (eidud- 

I       «« 
mleres*) 


Subufban  Court  SOD  Main  $1 

ri«m.  NJ  07928 ; 

Suburban    Laurxlry    22   Tami^   Ave.. 

H.»chor««cK.  NJ  07601 ; 

/lud^  No  Inc..  645  Mam  St.|Hac*8fv 

MCk.  NJ  07601 1 

Mr   Hymvi  Zeik.  106  W   Bttl  St .  Ba- 

yonne,  NJ  07002 - 

Pelei  F.  Paaiarg  Rolty  6  Ina.  Co.  IS 

Beavar  St.  Newark.  NJ  07102 

Summit    Really    Co.    9060    Palissde 

Ave  .  N  Berceo.  NJ  07047 

Frai*    Schcer^rwte.    60    Pa*    Plaoa. 

Netmrk   NJ  07102 

Tzeses    Bros     Inc .    343    C«Tiber1and 

Hd  ,  S  Orange,  NJ  07079... 

Suno/fold  Gdris .  343  Academy  Tar- 

r»c«,  Lmden.  NJ  07036 

Sunrry    Lane    Farms.    Box    314.    471 

Union  Ave.  Murray  HM,  NJ  07974 

Sunset    Gdns -Schoonr>ottz.    60    Park 

Ptace.  Newark.  Nj  07102 

Sunny  Towers  Inc .  235  S   Haff^sons 

Si .  E  Or«»ge.  NJ  07016 

Supreme  Laurtdry  Supply.  134  CMan- 

cey  St    Newark.  NJ  07106. 

Elrmnod  Terr    lr.c  .  Surry  k4anor.   1 55 

RiversKle  Or .  New  <ork.  NV  10024. .. 
Mr   Wm   Mcke.  22  Bank  St,  Summit. 

NJ  07901 

Swan  Motet,  US   Hrgtmay  |  Unden. 

NJ  07036 i 

SycaiTxire  Terrace  Apts..  96t  Stuyve- 

sent  Ave.  Union,  NJ  07063 
Cart    Spean,    500    S     Canters    St, 

Oranoe,  NJ  07050  , 

1082  Broad  St    Assoc ,  c/o  Kruvant 

71  Valley  St .  S  Orange.  NJ  07079  . 
Sutton   Apts,   2375   Hudson   Terrace.  | 

Fon  Lea,  NJ  07024 

Supermarkels  General  Co..  Acct  Pay. 

Non-Merchandise.    3o«    B.    Wood- 

bndga.  NJ  07095 

Suburban  Pnme  Foods  1053  Raymond 

Blvd.  Newwk.  NJ  07102. ...^ 

Huttman  &  Boyle  Co .  State  ^Iwy.  #4, 

N  Hackensack.  NJ0;661  ., 

Hartz  Mountain  Corp     700  9.  4lh  S».. 

Hamson.  NJ  07029 

Stau<1er    Chem     Co.    800    Montrose 

Ave .  S  Ptamfick!.  NJ  07080 

Star  GcapTw:  Systems  Irx: ,  E    Wescly 

6  S    Mam  St.  S    Hackensack.  NJ 

07606 

Standard  Tool  Wtg .  Co..  738  Sctiuyler 

Ave  .  Lyndhurst  NJ  07071  

Spiral  Bir>ding  Eguir  .  Ov    89B  Summit 

Ave  .  Newark,  NJ  07104 

Moms    Rubinteld.    1715    Calon    Ave., 

Brooklyn.  NY  11228 

Mr  Frank  SchoentH5«z.  60  Pirk  Place, 

Newark.  NJ  07102 

Mr    David  Gelber.  Ally  .  55  Main  St., 

Hackonsack.  NJ  07601 

Wasnmyton  Ooctd  Apts .  Levti  Sagner. 

336  Carol  St .  Orange.  NJ  07079 

Kruvant    Bros.     71     Valley    St.    S. 

Orange.  NJ  07079 , 

n  D  Serr  Co .  Box  32Z  Shoi(  Hits.  NJ 

07078 i 

Freant  Really  Co  .  Inc ,  c/o  Broadway 

Frwt.    109    Broadway.    PaSsac,    NJ 

07055 * 

Omnia    Prop     Inr..    30    Bload    St., 

Newark.  Ki  10004 i 

Wella  Corp.  524  Grand  Av«..  Engle- 

wood,  NJ  07631 i 

Westlield  Pine  Apts.  Box  68.  Parsip- 

parry.  NJ  07054 

OMwood  Corp..  c/o  T   Vel  >ang,  961 

Mountain    Ave..    Mountainside.    NJ 

07092 

West  Park  Apts .  33-06  Fairlkwn  Ave.. 

Fairlawr.  NJ  07410    .    . 


14.720 
5.001 
14.451 
27.166 
29,842 
75.776 
43.061 
21.265 
51.752 
29.046  I 
42.192  ' 

19934  I 

1 

48  212  j 

204,479  I 

I 

15.950  I 

16.690  i 

i 
20.930  I 

19,547  I 

I 
7.691  I 

26,966  ! 


116  45 
39  53 
114.33 
214.63 
23567 
509  25 
340  42 
168  30 
40927 
229  50 
333  63 
157  68 
38122 
1,616  70 
12623 
131.75 
165  75 
154  70 
6120 
213.35 


26.414        22482 


6540 
4.396 


67  58 
34.85 


335.040  I  2.648  60 

16.304  i  12878 

I 

I 

32.294  255.43 

50.882  402  47 

9.272  !  73  10 


5.611 
26,417 
21.654 
86.459 
57503 
17.044 

9,775 
63.670 
10518 

6037 

4.400 
26,026 


45.90 
244  62 
171.27 
68340 
454.75 
134.72 

7693 

504.90 

63  30 

47.60 

34  65 

205  70 
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Name  and  address  ct  firm 


Washington  Pare  U.R.  Corp.  576  Sih 

Ave.  New  York,  NY  10036 

A'lioe'mg  Transoort  Inc..  1235  Conlrat 

Ave.,  Hillside,  NJ  07205 

JirT«s  a  Lucille  Wbita,   104  N.   1761 

St.  E  Orange.  NJ  07017 

Mrs    J.  Sassa.   12  Brookwood  Onva. 

Maplewood.  NJ  07040  

WKIotte  Ccrp .  Joyce  Kilmer  Ave..  N. 

Bnjnswick,  NJ  03901 

R  D.  Serr  Co .  Bex  322,  Short  H,It«.  NJ 

07076 

Rudolph    Strom,    521     Fisk    Avenue. 

Bnolle,  NJ  08730 

Wilson  SponifH)  Goods,  60  Paige  Rd. 

Ckfton.  NJ  07012 

A  R    Winanck  Inc ,   100  Jersey  Ave.. 

New  Bnjnswick,  |iU  06901 

A'lico  Chenncsl  Co.,  Inc,  lOO  Bauar 

Dr ,  Oakland,  NJ  07436 

3ine-Gaorge  Realty  Co.,  c/o  Mr.  Jack 

Friedman,     1969     Morris     Avenue, 

Union.  NJ  07C83 

Jarc  Realty  Co .  299  Broadway.  New 

York,  NY  10007 

B'snop  Invest  Trust.  216  Tromoot  St. 

Boston,  MA  02116 

Mr    Phlkp  Mandettiaum.   17  Academy 

SI,  Newark,  NJ  071C2 

Fneman  Realty  Co..  1969  Monls  Ave., 

Union,  NJ  07083 

Hancock    House,    1425   Morris   Ave., 

Union.  NJ  07C83 

Vabnioy  Realty  Co,  431   Park  Ave., 

Orange,  NJ  07052 

Hancord   Mtg.   Co..    125  Montor   St, 

Jcirscy  City,  NJ  07304 

Chock    Full    ot    Nuts.    425    Lexington 

Ave.,  New  York.  NY  10017 

Hartt  Mountain  Corp,  700  S.  Fourth 

SI .  Harnsoii,  NJ  07029 

HavnhcrT>£  Realty  Co.,  39  Ave.  C  Ba- 

yonre,  NJ  07002 

Hewlett-Packarel  Inc..  120  Century  Rd., 

Paramus,  NJ  07652 

Hexacon   Electnc   Co.,   161    W.   Clay 

Ave  ,  Roselle  Park.  NJ  072O4 

Howrtl  RoMns.  Inc.,  270  Passaic  Ave., 

Passac,  NJ  07055 

Bell  Associates,  Sox  62,  S.  Or&nge.  NJ 

07079 

R8H     Assoc.    955    Latayette    Ave., 

Hawthorne.  NJ  07507 

Hilltop  Nursi.-ig  Home.   Hook  Mt.   Rd.. 

ftnobrook,  NJ  07058 

Holiner  Leather  Prod..  945  JuSa  St. 

Elaaheth,  NJ  07J01 

Ho*'  Name  Rectory  09  Marselkis  Ave.. 

Garfield.  NJ  07026 

Honne  News  Publishing  Co..  123  How 

Lane,  New  B'unswick,  NJ  08902 

Ho',pital  Equipment  Co.,  215  Central 

Ave..  Newark.  NJ  07103 

Hotel  New  Tremont,  16-16  FjMon  St. 

Newark,  NJ  07102 

Hotel  Plaza  91  Sip  Ave..  Jersey  C'ty, 

NJ  07306 

Housing     Auth     Carteret     E.     Dolan 

Homes.    Bergen    St,   Carteret,    NJ 

07008  

Hudson  Terrace  Assoc,  2339  Hydson 

Ter.,  Fort  Lee,  NJ  07024 

Hutlmen  Koos  Co.,  50  Rt  46,  Totowa, 

NJ  07512 

Huffman    Koos    Co..    Rt    50    #46, 

Totowa.  NJ  07512 

Biiinswick  Mgmt  Corp..  2550  Kingston 

Rd  ,  York,  PA  17402 

Verona-Oiv      Bachem,     lotto     Court 

Un<jn,  NJ  07083 

SS.    Voorhees    Sons.    1775    Burnett 

Av9.,  Union,  NJ  07083 

JH     Delaney,    19    Franklin   Terr.,    S. 

Orange,  NJ  07079 


Volume 


'  Pro- 

!  posed 

pur-      '■  "'"" 

chased   ■  "^ 
(m 


gallons) 


refund 
(axdud- 

inO 

intarest) 


127  051  !  1,00470 


i 


6.416 

7.670 
10,873 

3,546 
20.846 

6.703 
14.038 
85,037 


66.73 

60  78 

85  85 

28  05 

164  90 

53.13 

110.93 

67234 


15.233        120.28 


30.326 

170.576 

32.638 

532 

106,535 

37,724 

5,000 

57,072 

13.984 

110,686 

57.120 

20,301 

8.836 

29,933 

27  329 

22.369 

22.426 

9,ioy 

6.666  I 
26,059  j 
14.025  I 
22,271 
16,203 

67.261 
97.920 

7.420 

11,734 

120.670 

8.760 
47,457 
11.515 


239  70 
1.348.52 
257  96 
4.25 
856  50 
298.35 

39  53 
45135 
110.50 
875  06 
451.77 
160.65 

69.70 
236.73 
21  £.90 
176.80 
177.22 

71.83 

53.13 
206.12 
110.93 
175.95 
127.93 

53167 
774.35 

58.65 

93.08 
954.12 

69  28 
375.27 

90  95 
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Name  and  address  of  firm 


Vduma 
pur- 

ctiasad 

(m 
gaHons) 


Pro- 


mufti 
refund 
(exclud- 
ing 

I  mteresQ 


Qretchun  Grant  Kitchen,  200  Rutgers 

Av.,  Maptewooa.  NJ  07040 

Qunrowan  Nursing  Home.  221  County 

Rd..  CreaakiH.  NJ  07626 

Dura  Electric  Lamp.  Co..  64  E.  Bigetow 

St.  Newark.  NJ  07114 

Drawad  Inc.,  Box  6— Twn  Cfr.  Br .  W. 

Orwige.  NJ  07052 

Diilen  Assoc  .  180  tiladison  Ave .  New 

York,  NY  10016 

Extruded  Products  Corp..  Box  62.  New 

Road.  Madison  CT  06443 

BfounellKrBmef    Mgmt.    1435    Morria 

Ave..  Union,  NJ  07063 

Harold  Simon  Esq.,  272  N.  Broad  St. 

EInabelh.  NJ  07206 

Edqcomb  Steel  A'um,  Corp,,  460  HiK- 

side  Ave,,  HItladc,  NJ  07205 

EcStem  Unkjn  Co  Y'W  H  Assn.,  Green 

Lane  Cor.  Magee  Ave.,  Union,  NJ 

07083 

EBS  Datt  Process  Ctr.,  600  Pasaaic 

Ave..  W.  Caldwell.  NJ  07008 

FlexKote   Processing   Co..   814   River 

M.  Delawanna.  NJ  07014 

Robert   Gmsbe^g.   24   Commerce   St. 

Newark.  NJ  07102 

Park  Towers  /kpU.  Inc..  Box  185.  Ea- 

yoone.  NJ  07002 

Peerless  Bindery.  60  West  St.  Btoom- 

fiaM.  NJ  07003 

JC.  Penny  Co..  Sayra  Woods  Shop 

Center,  Parlin.  NJ  08859 

Perma  Form,  605  E.  21st  St.  Iivington. 

NJ  07111 

PJ.     Inganamort     Mgt     Corp..     601 

Bergen  Mall.  Paramus.  NJ  07652 

Evans  Aristocrat  Inc..  700  Frelinghuy- 

sen  Ave.,  Newark,  NJ  07114 

Mr.  Sam  Lipman,  1020  Pan  Ave..  New 

York,  NY  lOOiS 

Essex   Court   Gardens,   342   Madison 

Ave,  f^ew  Yortc  NY  10017 

Essex    Catholic    High    School,    300 

Broadway.  Newark,  NJ  07104 

Edison  Hoosins  Auth.,  J  C  Engel  Gar- 
dens, Willard  Dunham  Dr.,  Edison, 

NJ 

Eriiiuiy  Realty  Corp.,  1000  Park  Ave., 

New  York.  NY  10028 

En»beth-Elm  Inc..  1155  W.  Chestnut 

St,  Union,  NJ  07306 

Wyckoff  Steel  Co..  720  Frelinghuysen 

Ave..  Newadi,  NJ  07114 

W/yckoff  Steel  Co.,  722  Frelinghuysen 

Ave.,  Newark,  (*J  07114 

XL.  RISy.  Co..  384  Trenton  Ave .  Pater- 
son,  NJ  07503 

Yt^A  Madison  Aiea.  1  Ralph  Stod- 
dard Dr ,  Madison,  NJ  07940 

YMCA-YWCA  Joint  Mgt.,  112  Oi*  St, 

Ridgewood.  NJ  07450 

YM-YHA  of  Essex  Co.,  760  NorthfieW 

Ave.,  W  OrarK3e,  NJ  07052 

YMHA,  2  S    Adelaide  Ave..  Highleiid 

Pk,  Kl  08904 

Mr,  J.  Ratner.  342  Madison  Ave..  New 

Yorti,  NY  10017 

Yantacaw   Schoenholz,   60   Park   R.. 

Newark,  f*J  07102 

Yardley  ol  London,  700  Union  Blvd.. 

Totowa.  NJ  07512 

Yavneh  Academy,  413-12th  Ave.,  Pe- 
terson, NJ  07514 

Yeast  Products  Inc..  455-5th  Ave..  Pe- 
terson. NJ  07514 

Falstrom  Co.,  Inc.,  Box  188,  Passaic, 

NJ  07055 

Allison   Mgmt.   Corp.,    175-20  Hillside 

Ave.  Jamaica.  NY  11432 

Falcon  Apts  inc ,  270  Prospect  St..  E. 

Orange,  NJ  07018 

Omnia  Properties  Inc ,  30  Broad  St., 

New  York,  NY  10004 


11M7 
22.003 
16.656 

8.000 
30.068 
15,071 

4,176 
10.224 
51.903 

31.197 
8.418 
23.631 
19,104 
21.360 
31,920 
19.500 
13,448 
23.478 
56.426 
28.790 
73,267 
45.892 


93  93 
173.82 
13175 

47.60 
237  57 
11900 

33.15 

80  75 
41055 

246  50 
66  73 
167.00 
150.88 
160.15 
25245 
154.26 
106.25 
185.73 
446.25 
227.80 
578.85 
362.95 


48.308 

382.07 

8,381 

66  30 

11,572 

9138 

117.687 

930  32 

6.466 

51.43 

24.421 

192.95 

22.874 

179.35 

25^64 

199.75 

58.882 

405.37 

13.553 

107  10 

54.948 

434  35 

45.848 

360.83 

29.897 

236  30 

12.730 

101.15 

30,168 

238  43 

46.656 

384.62 

50,703 

400.77 

37,663 

297.92 

55.894 

44200 

2S262 
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Nima  and  xtteu  ol  km 


!     Pro- 


VMnw 


mum 
rctuno 


GrobM  n>  Co  Ol  /mtnem.  waifMig-  I 

•an  Ave .  C«1Mam.  NJ  07072 5  930,       46 ''6 

Greenv**  HoscxtaJ    1S»  BM    J«r«ay  t 

.  City  f»j  07305  .    •    ^e.^"      22?  '3 

Mir    AlMn  F(»c«<n<.  46f  Burlon  A«c. 

'    M»stiroiiCli  M»ig«S,  NJ  07602     '     2«.9e4  ,      197  83 

tGcUsn»»  Bn>&    670  CM  Rd.    C«t-  ' 

sl«aiNJ  07972 1     36,1S1  !     29603 

Gwton  MH«a*  Sunpty  40-SO  Momgoi*.  ,  I 

9ryS«.M*M«B.  NJ07205  !      12.375,       B7  75 

G«ntmg  GnertcutM  496  W*ani  9t.  |  .1 

PIKII— >,  Hi  09654 ..j     73.509  I     56)40 

•*«:  B.  JoDnson.  151  E  PHilUii  Am..  I 

Engleoood.  NJ  07631     1.406         1105 

Wiglon   Abbot   Ccw.    1229  S.   Am*..  >  ! 

■  PiMrfiaM.  H)  07061 - i     34.371  '     27^  56 

SMphww  Gdns^    Ridiard  PirHc*?.   17 

Oik  A««.  M  Orange  NJ  07052 MMT  96  90 

Ci    Rocco   Enter     450C    Eaa«i   St. 

>^ack«nsadi.  NJ  Cr602 '     34  435,     272  42 

Pt)f)h  Canalta  Enter  Inc    450C  Esaaa  |  i 

Si    Mackensack.  »4j  07802  203.0'i  ,  1.605  24 

(W^ge  View  Apt    Inc.  132  Fkoge  Rtl. 

No  Artngwrv  NJ  C7032    ',      16.822  I      13303 

Jos  J  Bruialk  Conak  Co .  200  Rl  M.  ,  I 

0«;  Bndga  NJ  06857  i   I37.46C  '.  1.066  72 

J  J  Bruneik  Conat  Co    854  Rivar  Rd.  :  ' 

►»ew  MiBord.  NJ  07646 126.535:1.000  45 

0    Pavtosky   Rac .   528   N    Brunanck  I 

Axe .  Ford*.  NJ  06863  '      13.779.      10923 

Mrs  StapHana  Caoemc  48  Bofm  PI .  | 

M<«liaa4ien.  NJ  07067 ;     2941(        23247 

Part  Rotary  Corp .  45  I  lair— m  Am*..  I 

GirtHd.  N.1  C7206 12.474  9660 

Pmta  Sota  Prod.  250  Harnburg  Tunv  ! 

pAe.  Butler.  NJ  07405     I     36.853  j     29155 

DaiM)  Fradbaur  663  Man  St   Passac  ; 

SJ0.-055  19.645;      155  13 

Par\  East  Acts .   55  Mounla*^  SNd..  | 

Warren  NJ  croeo :     31.571  i     24947 

VaKay    Fa*    Eni.    15   Jacliaon    Rd.  ; 

Totowa.  NJ  07513    ;      ro.764  '     «X  70 

v«ata»a  Hudaon  Oty  2501  Na*  Vodi  , 

Ave    Unwi  Oty.  NJ  07067 9.393  74  80 

tOacnglem  Stamar  Co    PQ   Bw  214.  '. 

HasbrouckHis    NJ  0'604 _..  .;     15230       12028 

Young  Mena  CA   Aaaoc    9  LxmgMun  ; 

Ave .  Near  Bmniwrck.  NJ  06901 j     29.214:     230  77 

M'     OavK)   Zektf    2025    S     17r   Si.  .  , 

Pompano  Be*:*'  Fl  .         j       7.475  i       59  50 

Snellon    Mfq     Co.    591     Ferry    St.  I 

Nearam.  NJ  O'lOi  !    •17.102  I      13515 

Sowiew     Apt* .     2013     Morrs    Awa.,  \  I 

un«30.  NO  07063    _.     12.3«6         97.75 

J  <(    SmM  Sons  Inc .  571  Caniral  Ava.. 

Mi»Tay  Nil.  NJ  0'971       _ ]B J3S  I     223 'W 

31   Tnnty  Assoc    Co  S    MuroM    16  , 

Thu^ton  Or    LNtt^snn  NJ  07039.  .  !      10.956  ;        86  70 
fiza  Com     ?«C  Swan  Ave..  Engw- 

•COd  C»«».  NJ  0-532  !    106.964        86147 

B   la^-ot,  87  Spe*  Or .  &  Orange.  NJ  '  I 

07079 ...      14  701  '     116.03 

Freman  Ready  Co.*  1969  Morris  Ave.  > 

Onen.NJ  07063 ^  .      23460,      185.30 

333  Farmont  Rity    CO  Fnenia*  Rlty 

1965  Mo"-»  *»e  ,  Unwn.  NJ  07063  30.577  ;     24i  83 

1082  Btud  SI    Assoc.  CO  Kruvam.  '  ' 

71  Valley  St.  S  Orange.  NJ  07079  *337  i       5058 

T  L  S  R»a<ty  Co .  Co  Jer^  Sdvarman.  i 

S3C  Seventti   Ave .  Ne«'  Yaili.  Nv  ;  i 

lOO'B  .       :..-  ,       64SI  ;       5100 

Jarc  Rlty  Co .  299  Sway,  New  Voik.  { 

NY  10007     _ j     96  126  1     775  62 

Tnmty  Mgt   Co.  S7  W   So.  Orangv 

Ave .  So  Orange^  Nj  OTO:^    53.545  '     423  X 

'"ranee   Gardens.    Mam   investmet*  ' 

Ca.  New  Brunswick  NJ  06903 '.  ^  13.735        106.80 

Tern   G«i   Inc      1501    Sloomhek)  91.1  | 

Moboken  Nw' O'OK  .._..,... .,     13.520  i     107  10 

Mr   Leonard  Femen.  32C  uncotn  AM.   ' 

Habeouck  HqB    NJ  0''804 |     36.469  1     28815 

R«el   Siror   Fuel  Co.  3  NotVi  Ave..  !  j 

Crantorl  NJ  07018  35.035        277 10 
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Untad  Community  Fund.  45  BranfeMd 

PI  Newarti.  NJ  07102 

Unted  Veil  Oya  Fmsh.  26-50  Bostwick 

Ave    Jeraay  City  NJ  0.*30S 

Mr  Jos  laniasi.  1165  Evatgiaan  Or.. 

Bndgewatar  NJ  06676   

inglemoor  Nursmg  Home    311   Lneig- 

aton  Ave    (.•vinqston.  NJ  07039 

Pastroy  Assoc   85  Centra:  Ave.  CW- 

«on.NJ07ori 
L  R«ack-X  Reany.  IOC  SionaUl  Rd. 

SpnngMd.  Nj  07061 

BannNiwi  Jacob*.  330  W   Jeraey  St 

H*-  8H.  Ekzabeir.  Nj  07202 

Amelia  JMeniMki.  ii  Park  Pi.  Bluonv 

hetdNj  07003 
Jersey   MIg    Co.  430  MesHiald  Ave. 

Eknfcem.  NJ  07207  

Jewish  Communrty  CenMr  1051  Boula- 

vard.  Bayowie.  NJ  07002 

Knso's  Electric  PMng  Co .  1 1  Palar- 

son  Ave   Warikngion.  NJ  07055 

Jacques  KraMar  MIg .  9015  Beraenkna 

Ave .  N  Bergen  NJ  0/070  

Knotcrolt  Qons    33-06  Failawn  Avd. 

Fairtawn  Nj  07410  

KetctHim  Jersey  Div     South  Ave    W 

Lincoln  Cranford  Nj  07016    

Kesm  Assoc    40  Warren  St .  Pataraon. 

NJ  07524  

Man  Kasa  Trust.  129C  60i  Ave    Suta 

1344  Naw  Yo*.  NY  10019 

Kaysam  Corp  of  Amer    27  Kankidqr 

Ave .  Patarson.  NJ  07V>2 
Kaaer    AHnvChem     Sales.    200    Rl 

#22.  H*aide.  NJ  C'205    

Rose    Manor.     1640    VauihaK    Rd. 

Umon  NJ  07083 
wnte  Cap  Preserves.  34  De  Forest 

Ave    E   Ha.nouer  NJ  07936 
Wtvtaslcne  Const  Co .  1640  Vauifiall 

fid .  Uncn  NJ  07063     

WbittfodQC  Gvdvnt,  Hie  .  216  Ttsfnom 

St.Boalon.  MA  021 16         

Wigyn*  Piaatca  mc     180  KngalanO 

Rd.  CMton.  VI  C7013 
MMds  Baking  Co  lnc.2i4  S  Dean  St 

Englewood.  NJ  0^631 
Wiliaia    FoM    6o>.    300    Hoyt    St. 

Kaamy.  Nj  07032  

Fay  Mac  Corp    20  WiUett  St   Bargan- 

liaM.  NJ  07621  . 

Pamea  Bros    20C  W   STih  Si.  New 

York.  NY  10O19. - - 

WMow  Hokkng  Co    297  S.  21il  St. 

irvmglon  NJ  07111    

Mr    Nichoies  Msmm.  6«3  Max  Ava.. 

Paasac.  NJ  0'P65       

Browwk  a  K-omer  Apt..   1435  Mom* 

Ave    Union.  NJ  07083 

Wrtrock  Rlty  Co..  co  JaNae  Soindiar 

Co     111-tsi  St.   Jersey  City    Nj 

07302 

Windsor  Hotel    171  Broadway.  Jersey 

CiyNJ073C6         

Wilson  R   Kaplan.  80  Huguenot  Ave.. 

Englewood.  NJ  07631  

Macam  Co..  20  Wiliet  Si.  Barganflaid 

NJ  07621 _ 

Wonder      Cent       Corp        Kingsland 

Schuyler  Aves.  Lvndnursl.  Nj  0707- 
Woodmere   At   Eaioniown    PO    Box 

218.  Eatomown.  NJ  07724 

Woodward  Plastics  Corp    557  Latigh 

Ave  .  Union.  Nj  07063    

Barba    Rlty     investments.    159    Ma*< 

Ave .  Chatham  Nj  07929 

Mr    F    Scnonnoitz.  60  Park  PMoe. 

Newark.  NJ  07102     

Himop    Estatea     272    Roanoke    Si. 

Woodbndga.  NJ  07095  

Hi.liop    Manor     272A    Roanoke    Si. 

Woodndge  Nj  07C<i5 


i 

I 
13.57'  j 

66.795 

6.a2C  ' 
26.570  ; 
23.069  : 

8.832  '■ 

I 

16.921 ; 

14  483 
16922 
16.J67 

20.274 
79.401 
7<541  I 

45.210' 

I 

42.00C  ' 

30.576  j 

96.966 

30.675  i 

257.361 
I 
24.997  ; 

I 

74.303  I 
I 

26.590  i 

49.356 
6.242 
18.631  ! 

12.304  ! 
i 

33.063 

17477  . 
22.193  , 

29.052  ! 


53.599  I 

I 
12.752 

30.669  I 

I 
20.006: 

42.693 

51.317  I 

I 

16.569  I 

73.242  1 

I' 

67.319  j 

116.812  i 

I 

71.452 


107  10 
55165 

70  13 
209  9S 
182  32 

7013 
14860 
•14  33 
157  66 
t2»20 
16C23 
627  72 
56947 
157  42 
33192 
24162 
766  70 
242  67 
2.0'14  47 
19T63 
587  35 
226  10 
330  15 

49» 
147  48 

97  33 
26137 
136  13 
175  W 
229  50 

423  72 
100  73 
242  66 
158.10 
33' 45 
405.87 
130  90 
57927 
78S25 
92331 
56482 
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11730 
239  70 
14025 

158  95 
242  68 
103  70 
159.60 
193  80 
22185 

90  53 
535  06 
190  82 
767  55 

37  83 
IISiJI 


1 

I  ' 

Lowe  Mgmt  Co .  44  Glanwood  Ave ,  . 

E   Orange  NJ  07017  |      14.661 

H.  Way  Concrete  Prod  Corp .  147  Sti  i  | 

St   Saddk  Brook  NJ  07662 I     30.332  ! 

HC'ttmar  Li  Roche.  Kmgsvnd  RoadT  !  ! 

Nufey  NJ  07110 |     17.743 

Hami.(dn  Hou^e  Invest  Co    Bon  306.  \ 

S  Orange  NJ  07079 20  127  | 

J    I    Holcomb  Mfg    210  S   Newman 

S:..  S  Hackanaack.  NJ  07601 :     30  674  ! 

Hoisey  Autc  Sales.  2395  Blvd.  Jersey  '•  1 

City.  NJ  0^304 ,      13.049  | 

Stanley  .loinowski.  365  UndercMI  Ave .  :  I 

Ed&ewa;*  NJ  0702C         20.228  i 

Kno<iov  R.-al»y  Co .  4-42  Si  Franos  |  I 

Si  Newart,  NJ  0710* „ 24.522! 

Hotel  Camon  22  E  Pwk  Si  Nawarti.  !  I 

NJ  07102        !     26.037  1 

Feisi  A  Foisl  ^  Park  Place.  Newark.  '  | 

NJ  07102 11.400  ' 

Hotel  Plaza  9i  Sip  Aw .  Jersey  Cl^  ' 

NJ  07306 ;     67.666 

Newark    Star    Ledger     Star    ledger  ' 

PiaTa  Newark.  NJ  07601     24  i26 

New  England  Village.  i05  New  Eng.  ' 

land  Ave    Summrt.  NJ  07901  97.076  | 

New  Jr'sey  BeH  Telephone  Co    315 

Pwk  Ave    Linden.  K.  07036  9.226 

New  Jersey  BeH  Telephone  Cc .  923  : 

Rahway  Ave .  Unon.  NJ  07063 14.364 

New  Jersey   Beii   Telephone  Co     18 

Paiersor    St     Now    Brunswx:k.    NJ 

08901  1      14.926        119  15 

NJ   Tarmmfl  Co   inc.  41C  Fraknghuy- 

sen  Ave    Newark.  NJ  07114      ;      39.977,      31620 

Norpak     Corp.     70     Blanchard     St.  |  j 

Newark  NJ  07105       11.764  j       9306 

New  Providence  Gardens.  185  Valley 

St    Sou»  Orange.  NJ  CO.'g  85  7I9  |     677.45 
New  Quality  Laundry  Service  205  Lib- 
erty Ave .  Jersey  Cny  NJ        !     21864  i     17297 

New  Yorker  Peters  Corp    80b  Grand  ^  i 

St    Ehiabeth.  NJ  07201  9.950         78  63 

Norpak     Corp.     70    Blanchard    St.  1 

NewarV.  NJ  ;      11.163  ,       88.40 

No.T>s     Induslne*.     P.O.     Bok    2750.  [  I 

Newam.  N.'07114 j     37.660  |     29797 

Mom*    Industries.    PO.    Box    2750.  j 

New*K.  NJ07114 9C972i      719  10 

North  Arkngton  Lyndhurst  Jon:  Meel- 

rg.  214  Ridge  Road.  No   Ark.ngion. 

N>  07332  ,       5.424  '       4?  93 

Ho  Broad  Manor-EU.  2i  Sleeker  St.  1  i 

Mmbu^.  N,  07041   13.000!      lOi  85 

Brouneii  A  Kramer    1435  Mom*  Ave..  '  I 

Unon  NJ  07063     !     45.326  1     358  27 

Ace   Const    Co .   60   Far  Brook   Or .  ,  ; 

Short  Hills.  NJ  07076 '     22.171        175  10 

E«son  Housing  Auth..  J  C  Engal  Gar-  i  | 

dens.  EASon.  NJ08ei7 70.763        559  72 

North  Salem  Tenace  A(ls .  644  Salem  ,  j 

Ave    Ei'^afcelh.  NJ  07206 1     14,675  |     11603 

Mr     G     GcidSChmidt     737    W.    177»»  I 

Stieet  NewYoik  NV  10033  '     11.885  ;       9393 

North  Village  Ap's .  9'i  ViHage  Or  E  .  ' 

No  Brunswick.  NJ  08902 1  202.353  ,  1  599.27 

Mr    J  H    Rosensalt.    58   Park   Place.  |  I 

Newark  NJ  07102  - 13,906  1      110.06 

Mi  j   Rafar  342  Madison  Ava..  Naw  | 

fork.  NV  1001 7 1     37.401        296  37 

Njcai  Co    inc .  70C  Washington  Ave    ' 

Carisladl.  Nj  07:72  5.467  >       43 35 

Mr  I  Roban  Schettnn.  663  Main  Ave  . 

Passaic  MJ  07055    j     21.804  1     17255 

ICIj  No  Walnui  St  Co.  PO.  Box  442.  { 

.     Teaneck  Nj  07866     22.619:     17893 

120  Grand  Avenue  Co  .  574  West  End 

Ave.  New  York,  Nir  10024 j       4.536  35.70 

125  Prospect  St  Corp    125  Prospect  '  1 

St    E  Orange  NJ  0701 7 _ ...;     31.6611     252.02 

M'    J    Shilowa.   57   Highland   Ave..  ' 

Jersey  City.  NJ  19.801;      156.40 

141  Grand  Ave   Co.  574  West  End  1  I 

Ave    New  York.  NV  10024  2  901  22.95 


Federal  Register  /  Vol.  50.  No.  122  /  Tuesday,  June  25.  1985  /  Notices 


26263 


Pro 
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maxi 
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11730 

239  70 

14C2S 

158  96 

I     24268 

j      103  70 

I      1M.80 

I 

!      19380 

I 

j     22185 

I       90.53 

I 

j     535.08 

I 

I     190.62 

I     r«7S5 

] 

I       37.83 
11301 

nsis 

31620 

93.08 

677.45 

17297 

79  63 

88.40 

29792 

710.10 

42.03 

I      102BS 

i     358  27 

175.10 

559  72 

I     11603 

93  93 

158a27 

110.08 

295.37 

43  35 

17255 

176.93 

35  70 

25202 

15&40 

22  9S 
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146  Manhattan  Ave    Corp.  c/o  Fne- 

man  Realty  Co .  1 969  Moins  Ave.. 

IJmofi,  l»J  07083    ., 

Martha  Goodman.  Box  367,  bndtn.  NJ 

07036       i 

Moms   a    Sons.    333-70)   Ave.]  New 

York.  NY  10001 .1 

Plaza  Corp.  WiO  Sylvan  Ave.,  Engle- 

y«xxJ  Cims  NJ 

176  Bergen  Corp.  616  Kmderktmack 

Rd  ,  Rive'  tixn-  Nj  07060 

1009  Chan<ie  (^uaity  Co..  2810  Moms 

Avi3  ,  union.  Nj  0'0e3 

O  K.  TouMi  8  LiiXrHm  StJIXXv  Qo..  65 

Cherry  St .  tlizaoem.  NJ  07202 

Wilson  R    Kaolin   eo  Huguenot  Ave. 

Englewooo  f*J  07631  , 

COoxd  Davy.  Rl.  #46.  Pmebrotk.  NJ 

07058 , 

Oliver  Mtg  Suody  Co..  730  Port  Read- 
ing Ave  .  Pon  Reactrig.  NJ  07065 

CHympia  Apts  inc    Mr  Adam  Robel.  3 

Ramsoaie  Ro .  Cranlord.  NJ  07016 
OiM   Processing  Corp.    1109  Grand  i 

Ave  ,  No  Bergen.  NJ  07047    ., | 

Orchard  Garoens  Assoc  .  277  SO   nth 

SI .  Higniano  Park.  NJ  06904    

TurVan  Rity-Omnia  Prop .  30  Broad  Si.. 

New  York  NV  10004  

Leopold  Landau  Mg<    Oltice.  529  W 

Vvesttieu)    Ave.    RoseHe    PM.,    NJ 

07204 

Rdse  Tree  Gardens  inc .  Broad  Ave  6 

Skicum,  Riogelield.  NJ  07657  ., 

Ro-is  Ruaity  Co  .  1  Horuon  Hd ,  Forth 

Lee.  NJ  07024 ^ 

Ross  St   Apt.  145  A  Jerome  si,  Ro- 

selle  Pk,  NJ  07204  ., 

Royal  Apex  Mg«    Co..  1355  W ;  Front 

St..  Plaint*w.  NJ  07061 i 

drandino  Entp    Inc .  97  Lmdera  Ave. 

Elmwood  Par*.  NJ  07407 

.'^anlord  SiNerman.  24  Commerte  St, 

f>iowarK.  NJ  07102 -    

Rulgers  Bmioers  197  Rutgers  La.  Par- 

sooapy.  Nj  07054  , 

Fabers   BuMers.    197   Rutgers   Lane, 

Parsipoany  NJ  07054 1 

Ri'thenord  Mano>    Apts .   c/o  Mr.   S. 

Morganrom.  51  Champers  St:  New 

Yon<,  NY   10007 

M    Wnogiad.    37   Emory   St,  Jersey 

OU.  NJ  07304 

&5  Summii  Ave  Corp.  215  Englbwood 

Ave  ,  Englewood.  NJ  07631 

David  Tuicrwisky    177  trvingion  Ave.. 

S  O'anqe.  NJ  07079 

Geo  J  Gannon  Inc ,  107  E  Mt.  PIsnt 

Ave  .  Livinqsloo.  NJ  07039 ♦ 

76  Carnegie  Ave  Corp  .  PO  B<k  302. 

M.llburn  NJ  07041 

775  No   Broad  SI  Co ,  235  So,  Ham- 
son  St.  E  Orange.  NJ  07018 

789  Realty  Co.  3  Haran  Plac*.  Vill- 

Oum,  NJ  07041 
6701    Bivd    East  Corp,    1969  Moms 

Ave  .  Union.  NJ  07'j83 

SCM  Corp  .  5  Dean  Sl.  EnglewoDd.  NJ 

07631 

Mr  Ed  Sal2.  1108  Clinton  Ave,  Irvmg- 

lon.  NJ07111 

Sa'jir  Flying  Service    Hgr   Airpirl  46. 

Tetertxxo.  Nj  07606 1 

SaMco    Ins    Group    666    Kmdarmack 

Rd    Rivei  tooe.  NJ  07661 

Anbur  Really  Co     22  Hemlocfc  Ten.. 

Spnnqlieio  Nj  07(181 

.Mr   Vioai  0cm   3  Saiem  Ave .  Eliza- 
beth. NJ  072(l«  - 

Sanation  Army  Soca!  (Center.  246  Erie 

SI .  Jersev  Cl^,  NJ  07302 - 

Samosel  Laurxny  Service.  902  North 

Ave  .  Rainiietn.  NJ  07062  .. 


15.402 

7.724 

11.102 

20.660 

10.212 

10.260 

67.872 

45.246 

43.172 

55.826 

9.6S6 

39.462 

141,946 

39.821 

71.666 
38.068 
14.014 
13.045 
31.934 
26,011 
19.973 
116.692 
82.025 

62.741 
12.650 
14.716 
11.985 
54.096 
12.639 
37.700 
11,205 
31.645 
17.929 
7.222 
7  019 
26,396 
56.517 
59.504 
33.171 
14.753 


12198 

61.20 

87  96 

16320 

8075 

81.18 

53635 

357  85 

34127 

441.57 

7650 

31195 

1.12200 

314.92 

566  52 
300  90 
110.93 
103  28 
252.45 
205.70 
156  00 
922.25 
646  55 

495.97 

99  88 

116.45 

04  78 

428  40 

9988 

297  92 

66  40 

250.32 

14195 

5695 

5610 

206  68 

446.67 

470.47 

26222 

116  45 
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Sanford     Theatre,     1269     Spnngfield 

Ave  .  Irvmgion.  Hi  07111 

Sar  Company,  Box  43.  Livingston.  NJ 

07030  

Savoy  Residence.   161    So    Park  Or., 

Woodbrioge.  NJ  07095  

Mr    M    Scalara.   14  Rolling  HUls  Rd.. 

Short  Hills.  NJ  07078 

Howard  Johnson  Mir.  Ctark,  Central 

Ave..  Clark.  NJ  07066 

Howell    Eleclnc    Motors     DIv     Howell 

Interrvational    Inc..    90    North    Ave.. 

Piamfiew.  NJ  07062 

Patrick  H.  Hu.  57  Kline  Race.  Berkeley 

Heighls.  NJ  07922 

Hud  Cm  Bidg    Prod.  700  North  Ave. 

East.  WestfiekJ,  NJ  07090 

Park  Court  Inc .  80  Clarendon  Place. 

Hackensack,  NJ  07601 

Hudson   Towers.    7112    Blvd.    E.,    N. 

Bergen,  NJ  07047 

S    Fiedler.  83-86  Lefferls  Blvd.,  Kew 

Gdns..  NJ  11415 

Huttman  Koos.  50  Rl  46.  Totows.  NJ 

07512 

Huguenot   Apts..    80    Huguenot   Ave.. 

Englewood,  HJ  07631 

Hutton  Lafayette  Apts .  185  Valley  SI , 

S  Orange.  NJ  07079 

Renee  Lew  Really  Agy,  125  NortMieM 

Ave  .  W  Orange,  NJ  07052 

Hymur  Co ,  60  Park  Place,  l^ewark,  NJ 

07102 

Leo  Brock  Agt.,  60  Park  PI.,  Newark. 

NJ  07102 

The  Palnut  Co .  Glen  Road,  Mountain- 
side, NJ  07092 

Psnta   Sole   Products,   250   Hamburg 

Turnpike.  Buller.  NJ  07405 

Paiadisa    Garoens.    1071     Springfield 

Ave.  Irvingion.  Hi  07111 

Paramount  ind.,  1711  So.  Second  St.. 

Piscataway,  NJ  08854 

Pansmn    Towers.    333    Bergen    Ave.. 

Kearny,  NJ  07032 

M  D  Assts..  IBue  Spnngfield  Ave..  M«- 

plawood.  NJ  07040 

Park  Lake  ViNage  Apts..  350  BaMwin 

Rd.,  Parsiopany.  NJ  07054 

Fames  Bros..  200  W.  57th  SI.  New 

York,  NY  10019 

Cranslon  Corp  .  225  Millbum  Ave..  Mill- 
bum,  NJ  07041  

Mr  A  Mrs  J.  Comer.  828  Nancy  Way. 

WesiheW.  NJ  07090 

Walnut  Associales.  Box  1284.  liraon, 

NJ  07083 

Walworth   Co..   400   S.   2nd  Avenue, 

Hartison,  Nj  070Z9 

Warner    Theater,    190   E.    Ridgewood 

Avenue.  Riogewood.  NJ  07450 

Washington  Oodd  Apts..  Levm  Segner, 

336  Carroll  St..  Orange.  HJ  07079  .. 
Twon  ft  Country  Homes.  297  S.  21st 

St.  Irvin^lon.  NJ  37111 

Pnvate  Really  Ser  Corp.  125  North- 
field  Rd ,  W  Oiange.  1^  07052 

Kay   Really  Co..    290   Woodland  St, 

Tenatly.  NJ  07670 

Wayne   Village.   80   Hughuenol   Ave.. 

Englewood.  NJ  07631 

Web  Pubkcaions.  150  5lh  Ave..  Haw- 
thorne, NJ  07507 

Wedgewood  Apts..  1640  Vauxhall  Rd.. 

Union.  NJ  07083 

Elwin  Inc..  514  Madison  Ave..  Rain- 

fieid,  NJ  07060 

Weidon  Roberts  Rubber  Co.,  351  Sixth 

Ave ,  Newark.  NJ  07107 

The  'Aiella  Corp..  524  Grand  Ave.,  En- 
glewood. NJ  07631 

Wesley    Towers.    444    Mt.    Prospect 

Ave  ,  Newark,  rw  07104 


29,351 
16,743 
25,926 
14,542 
20,940 

91,962 

9,193 

16,602 

17.568 

71,386 

13,162 

13.642 

15,031 

153.963 

276.506 

16,316 

17.810 

135.864 

75.645 

16,145 

141,077 

9,902 

34.563 

101.379 

14.862 

50,037 

7311 

6.935 

2.001 

16,570 

22,527 

32,442 

26,442 

12,474 

93,083 

12.562 

41.887 

7.616 

38,624 

60.759 

57,000 


Pro- 
posed 
maxi- 
mum 
refund 
(exclud- 
ing 
interest) 


232.05 
13218 
204  65 
11518 

16575 

727  17 

7268 

147  05 

138.97 

564.40 

10413 

107  95 

11900 

1,217.20 

2.184.80 

129  20 
140.68 

1,074.40 

597  97 

143  65 

1.115.61 

78^0 

27328 

80155 

11730 

395.67 

56.23 

54  63 

15.73 

130  90 
178  06 
256  70 
209.10 

9S.60 
73610 

9945 
331.07 

60  35 
305.57 
480.25 
450  50 


Appendix —Eastern  of  New  Jersey,  heF- 
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Pro- 

Vokjme 

posed 

maxi- 

Name and  address  ol  firm 

pur- 
chased 

mum 

(m 
gallons) 

(exclud- 
ing 
mierest) 

Organon  Inc..  375  Ml    Pleasant  Ave., 

West  Orange  NJ  07052  

58.974 

466.22 

Ontani  Theatre.  300  Main  St,  Hacken- 

sack NJ  08601        

36.695 

29027 

Our    Lady    of    Good    Counsel,    654 

Summer  Ave,  Newark.  NJ  07104 

42061 

33235 

Our  Lady  of  Ml.  Virgm.  188  Mac  Arthur 

Ave.  Garfield.  NJ  07026 

12.618 

9988 

Our  Lady  Queen  ol  Peace,  400  May- 

•rood  Ave..  Maywood.  NJ  07607 

13.700 

108  38 

Overlook  Terrace  Mgt:  Co..  5601  Blvd 

East,  Wesi  New  York,  NJ  07093 

260.223 

2.057  41 

Mr  Sam  LIpman,  1020  Park  Ave.,  New 

York  NY  10028 

22688 

179  35 

PPG    Really  Co.   58   Elmora   Ave., 

Elizabeth.  NJ  07202 

17.864 

141.10 

Packaging  Media  Inc..  354  Thomas  St. 

Newark  NJ  07114 

58.205 

460.27 

Paco  HoWmg  Corp .  25  Unden  Ave.  E, 

Jersey  City  NJ  07305                  .     . 

15002 

118.56 

Padco    Holding    Corp.,    440    Uncoln 

aivd    Middlesex.  NJ  06846 

16.697 

13218 

Paige  Really,  c/o  Arthur  Brown,  3177 

So  Ocean  Dr ,  Hallandale.  FL  33009 

13,292 

104  98 

Leo  Bruck  Agl.,  60  Park  R.,  Newaili. 

1^07102 

22.684 

179.35 

HarokJ  Epstein  Really  Co,  173  Essex 

Avenue.  Rt  27  Metuchen.  Hi  08840 . 

26.002 

206.70 

Photo  Lamp  III  Lamp,   133  Terminal 

Ave  .  Ciark.  NJ  07066 

6.256 

49  73 

ITT  Rayonier  Inc..  S    Jetterson  Rd., 

Whippany  NJ  07981 

49.941 

394  82 

impeiial  Container  Co..  141   N.   13lh 

SI    rtewark  NJ  07107       

19,629 

15513 

Fnedman  Mgmt  Co.  5  E.  86lh  St, 

New  York,  NY  10028 

43.731 

345.95 

Mr  Albert  Foschmi,  75  Lodi  St..  Hack- 

ensack  NJ  07601 

12.800 

99.45 

Mylod  Fsinberg,  345  Ampere  Parkway. 

B>ooinhald  NJ  07003                

43.279 

34212 

Inglemoor  Inc  ,  333  Grand  Ave.,  Engle- 

wood NJ  07631  

11.955 

94  35 

Iniernational    Harvester,    525    bnden 

Ave  West  Linden  NJ  07036 

15.017 

11857 

International  Harvester  Co  ,  191  Broad- 

way Jersey  City  NJ  07306 

11.525 

91.38 

International  Paint  Co.,  Moms  ft  Elm- 

wood  Aves    Union  NJ  07063   

56,006 

442.85 

Intemntional  ViUmm  Corp.,  2530  Polk 

St,  L'mon.  NJ  07083 

19,663 

155.55 

Parlroy  Assoc,  65  Central  Ave.,  Cm- 

ton,  NJ  07011 

17,534 

138  55 

Partfoy    Associales    Co..    85    Central 

Ave.  Dillon,  NJ  07011 

17,670 

141.10 

Partroy  Assoc.  85  Central  Ave.,  CM- 

lon.  NJ  07011 

13J79 

105.83 

Inwood  Knitting  Mills,  1500  Mam  Ave., 

Clifton  NJ  07011     

563.113 

4.452  29 

Mr   J    Pasternak,  Box  922,  Clark.  NJ 

07066                                  

29.030 

229.50 

JB     Associates.    274    Central    Ave, 

Newark,  NJ  07100 

15.955 

126  23 

Mr  J  Fleibel.  645  Wyoming  Ave.,  Ekz- 

abeth,  NJ  07202 

6,651 

5270 

Renee   HoWing   Corp..   365  Coll   St, 

1&705 

100  30 

Jackson  House.  Box  242.  Orange.  NJ 

07051                        

11.876 

93.93 

Japato  Realty  Co.,  Inc.,  60  Claredon 

Place  Hackensack  NJ  07601   

22,943 

18147 

James  Phiiiip  Co .  Inc..  E   24th  St  ft 

McLean  Blvd ,  Peterson,  NJ  07514 

14,462 

114.33 

James   W    Higgins.    594    Penn  Ave., 

Elfzabelh  NJ  07201 

8.268 

65.45 

Ernest    Janns    (^.,    78    Empire    St, 

Newark  IMJ  07114 

8.620 

66  08 

Jefferson    Gdns.,    155    Riverside    Dr., 

Nmt  York.  NJ  10024 

85.213 

515.52 

Jefferson  House,  Box  306,  S.  Orange, 

NJ  07079 , 

30.252 

239J27 

Jefferson  Screw  Co.,  720  Dowd  Ave.. 

Elizabeth  NJ  07201                        . .    . 

22.600 

178.50 

Jeronai  Corp .  510  Betmoni  Ave.,  Haie- 

don.  NJ  07508 

10,550 

83  30 

26264 
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Pro- 

Vokime 

diasad 

(m 
gaionsi 

posed 

majo- 

mum 
relkind 

(axrkjd 
mg 

mMraai) 

Jerwy   MMontf   Liquor    209   McLMn 

BNH .  fmnon.  NJ  07504     

11.655 

92  22 

Jawtfi  ConwTonty  CanMr.  Bargan  • 

Batmoni  Ava  .  Janay  Oy.  NJ  073O4 

29.476 

232  90 

PtC    Raa«y   Co.    mc.    24    Shandwi 

A»a .  CMton.  NJ  0701 1 

&iao 

46  86 

JoKnaon  Houaa— i.  709  Cadw  Lwia. 

Taanack.  NJ  07666      

17.754 

140  25 

Jormwn  Houaa-2.  Real  EsMa  OMo*. 

70S  Cadar  L«<a.  Taanack.  NJ  07666 

19688 

155  55 

Robart  A.  Jotwaton  Co.  4023  M   Na^ 

5C.559 

399  50 

F  A  Lotiatlo.  MctiMl  Smm.  33  Evar- 

graan  Pfacm.  E  Oranga.  NJ  07017 

17.374 

137  27 

Mr    Svitotd  1.  Fam  26  MlM  Si.  W 

Owiga  NJ  07052 

8321 

65  89 

WacnaMMfg  PsMa  Wks..  BniadiMy  A 

12VI  Si.  Bayonna.  NJ  07002 

4.17* 

33  56 

SA    Makl  Co.  mc.  39  Etaox  St. 

JarsayOty  NJ  07302 

9202 

72  67 

Walgar   Really   Co.   c/o  W    Pakich. 

Guy.  NJ  07087       

21.419 

196  15 

P«li  Rast  kK.  912  SouVi  St.  Plan- 

Md.  NJ  07060 

28  666 

226  52 

Pidniaw    Aiaoc     ot    kMbum.    1804 

Sprmghatd    ttm..    IH>lnno<L    NJ 

07040             

2.401 

19  13 

Part  Rnar  ToMrsr  8800  BiMl   Eaat 

No  Ba>gar<.  NJ  07047 

37J45 

267  30 

0>  WaMtira(M>«k  Royal.  61  So  Mww 

A»a .  EM  Orviga  NJ  07016 

11.410 

90  53 

Partwta  Ganlani.  2013  Momt  A««. 

Unon.  NJ  07083 

53.942 

426  70 

Partutona  Apt   mc    Boi  636.  Nevwii. 

NJ  07101                        

21.721 

171  70 

brouck  Haighta.  NJ  07804    

47.997 

37910 

PaiitoiMi    Houaa    Apa.    n    Raman 

Av« .  HqNand  PkK  NJ  08904 

37.742 

296  35 

Mr  Ovxd  Kiugman  Agancy  1330  Man 

A»a    OiWon.  NJ  0701 1 

WJ45 

239  276 

Patkv«B  Aaaoc  Saar^ky.   744   Broad 

St.  Naiarfc.  NJ  07102 

21.606 

161  70 

Ava .  Valey  Stream.  NY  1 1i80 

16.793 

132  60 

fm»  •  Fast  56  Pwk  PI .  Naawk.  NJ 

07102 

51.344 

405  87 

Parrws  Bros    200  W    S7»  St  noom 

1003.  Na«  YorK  NY  10019    

31.047 

245  65 

Pauac  Color  Cham  Co .  28-36  P«w- 

»on  St.  Pamon.  NJ  07S01     

13314 

106  66 

Pmmk  RuDbar  Corp .  45  Oarraai  Or . 

■ 

WHiyna.  NJ  07470 

50.191 

39695 

Pialor  Conat  Co    kK.  907  Sludyv» 

lanl  Ave  .  iTMnglon,  NJ  071 1 1 

24.500 

193  80 

Plafion    Meachary    Cham.    209    E 

1501  St.  PManon.  NJ  07524 

101.940 

805  37 

H  Pananon  •  Sona.  332  E   Mwi  Si. 

BargantaW.  NJ  07621    

64.366 

506  72 

Pa«*on  Gardw^s.  6  Prooia  Lane.  En- 

^■ood  OrHs.  NJ  07832 

6.401 

50  56 

Parlay  Corp .  183  Monroe  Si.  Piiur. 

HJ  07055          

12.836 

10158 

Mr  Sam  Upman.  1020  Park  Ave.  New 

York   NY  10026 

25.669 

202  72 

Chaa  Pkzer  Co  mc    230  Bn^iwn  Rd . 

Caton.  NJ  07012 

31.594 

24990 

J    W    Pwrion   Co.   89   Oodd   St.   E 

Oranga.  NJ  07017        

94  666 

699  38 

A.  J  PHar  mc    Chapan  St4jaMr  A**.. 

Nedraik.  NJ  07105 

21.527 

17O00 

Scancak  PimH  mc.   190  Van  VMnMa 

St    E  RuViartord.  NJ  07073    .  .. . 

42.855 

338  73 

Scanta  Packaig  Macti  Co .  180  Bf^h- 

•on  Rd  Ckrton.  NJ  07012       

8.609 

66  00 

Scaitorougfi  Manor.  10  Krackartockar 

Bd    Ownont  NJ  07629 

45.756 

36169 

Scnnafal  Broa  Corp  .  660  So   17m  St. 

Nmwk.  NJ  07103 

74.199 

586  08 

ScNUwkc     Magazine*.     900     Sylvan 

Ave  .  Englewood  CMtt.  NJ  07632 

94.651 

748  42 

N«r>  Jersey  RaaNy  Co .  830  Broad  St 

Memrark.  NJ  07102 

453.861 

3.6US9 

So  Pal  Yam  Dye  Ca.  Boa  4ta:  PiMr- 

son,  NJ  07514 _ _ _ 

37.628 

297  50 

APPENDIX  —Eastern  of  New  Jersey,  heF- 
0065 — Continued 


I      Pro- 


Nmvm  snd  MtifevM  of  taw 


Vokma 
pur 

c»<aaed 
(in 
a) 


man- 
mum 
reljnd 
leickjd- 

mg 


VauxnaH 


Si.  S 


South   St. 


CV.   Mil-  ' 
NJ  I 


Scorch   Pla«is   Gdns.    1640 

Rd  .  Unon.  NJ  07063 
Scotland  Oardan*.   185  VaM 

Orange.  NJ  07079 

Seers   Roebuck   Co.   201 

Momstomn.  NJ  07960 
Seara  Roabuck-Wayna-Sar 

kxmerook    Rl    23-46. 

07470 
Sears    Roebuck    Inc.    212 

A<«    Passaic.  NJ  07055 
Sears    Roebuck    Co.    115    May«ood 

Ave  .  May«iood.  NJ  07607 
Seller    Oat     Inc     343    Cortand    St. 

0e«a»4la.  NJ  07109 
Sal  Re>  Corp.  71  Rwar  Rd.  Nutley. 

NJ  07110  

Seven  Up  BoMtng  Co .  109  W  S»  St. 

PlwiMd.  NJ  07060 
Sav«a   Really   Co.   2801   eoulavwd, 

Jersey  Cay.  NJ  07306 
Seopard  Luggage  Co .  133  Ko*sut^  St . 

Nawwk.  NJ  07105 
SheffieM  Qardana.  28  Shellwld  Ave. 

Englearood.  NJ  07631 
Slwnan  InduakM*  mc.  PO  Bo«  1260. 

Neaiwk  NJ  07101 
Snort  HMs  Ciry  Day  Sctioal    Counay 

Day  Onve.  Short  HMs.  NJ  07078 
Short  H«s  Gardens.  435  W   23rd  St. 

New  York.  NY  10011    

Kas«MKJe«ray.   806   Morn*  Tump**. 

Snort  H*t.  NJ  07078   

Snort  HMs  VMga.  4  Foreal  Or .  Spnng- 

Md.  NJ 
Sika  Cham   Corpa .  875  Valey  Brook 

Ave.  LyfidhunlNJ  07071 
Smgar's   DowMown   Mkl.    26   Mayne 

St   Jersey  City.  NJ  07302 
S    Hekem«n   Co.    477   M«n   Sfreel 

Hackanaac*.  NJ  07601 
2  Droai»—)[  Enlarpnaaa.  2  Broadnsay. 

Palarsor.  NJ  07505     

12-18  Riverskia  Or   Corp.  912  SotlMi 

Ave  .  PlankaW.  NJ  07062 

PasssK    Bros    Rity.    210    OMaiMnrw 

Ave    CMton.  NJ  07014 
25    So     Mum    Ave.    960-18lh    Ave. 

NJ  07106  

Co.  PO   Boa  442.  Tea- 
NJ  07666 
GAL  Really  Co    PO   Bo«  1656.  Pas^ 

saK  NJ  07055 
AC   Amancan   Brusn   Mig .   37   Empva 

St.  Newark.  NJ  07114      

Mrs  S  F   Siannar.  670  Proapad  Am.. 

Weat  Oranga.  NJ  07052 

Lous  J    OUanluck.  297  &  2tit  St. 

Irvmgton.  NJ  07111      

Phaka  RMy  Corp .  c/o  Plaza  Corp .  560 

Syk>an   Ave.   Englewood  CMts.    NJ 

07632 
260    Gregory    Ave    Co      864    Mwren 

Parkway  Taanack.  NJ  07666 
2''S  Glenwood  Corp.    109  Glenwood 

Road.  Crantord.  NJ  07016 
WGK  Really  Co .  23  Wmgale  Or .  Liv- 

mgsaon.  NJ  07039 
JH    Delaney     19  Frankkn   Terr.   So 

Oranga,  NJ  07079 

Feat    A    FaM    mc .    56    Park    Place. 

Newark.  NJ  06102 
T  M   Apis   mc .  901  Broad  Si.  Ekza- 

be«i.NJ  07206 

Mr  Ptntp  Taikow.  IS  Momaigada  Cl. 

snort  hk«s.  NJ  07078   

Tanalei  Chem  Corp .   Page  Schuyler 

Ave.  Lyndhurst  NJ  07C71 
Teaneck  Gardens.  P  O  Boi  747.  Taa- 
nack. NJ  07666 
Teaneck  Nursmg  Home    Teaneck  Rd 

Rt  4.  Teaneck.  NJ  07666 
Concrale  Plan*  Co  inc    2  Porete  Ave . 

N  Arknglon.  NJ  07032        

Tsctncal    Rubber    Pias«c    Co..    190 

Getty  Ave.  CWIon.  NJ  07015 


59.224 

30.196  . 
4.194 


I 


44.919  I 
9.202 

111.915  I 

I 
53.156  I 

95.413  ' 

9.425  i 

45.117  I 

I 

25.101  I 

21.075  ' 

24.395 

19.527 

84.532 

[ 
I 
92.020  I 
I 
I 
107  503 
I 

111.203  I 
62.034  I 

394.380 

1.202 

I 

13.009  I 

I 

9.591  I 
35,170  I 
13.000  { 
13.267  : 
23.601 

4.201  ' 


23.326 


1.000  I 

I 

41.975  • 

I 

11.106  I 

11.179  1 

I 
9.913  ^ 

14.503  ; 

12.134  I 

19.048   ; 

192.091  I 
95.036  ; 
19.406 
35.249  : 
20.379 


460  27 
239  85 

33  15 

355  30 
72  68 

883  57 

42C32 

754  37 

66  73 

356  57 
196  48 
166  60 
192  95 
154  26 
668  52 
487  67 
850  95 
979  74 
497  67 

3.039  26 

9  35 

102  85 

7608 

277  95 
109  23 
104  98 
186  57 

33  15 
194  46 

8  07 

33150 

86  40 

88  40 

77  78 

114  75 

9605 

150  45 

1.439  90 

75140 

153  43 

278  80 
16108 
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Pro- 

. 

Vokjme 

posed 

mail- 

pur- 
chased 

mum 
refund 

(m 
gallons) 

(exckjd- 
mg 

mlerest) 

Tecnorm    Co  Signal    Ow .    523    Kant 

Ave    Brooklyn.  NY  11211  

57.033 

450  92 

WoMe  Geo    Telstar.  9  P4ney  Si.  W 

Orange.  NJ  07052  

11.705 

92  65 

Reel   Stron  Fuel  Co .   3  No    Ava    E. 

C/anford  NJ  07016 

10  838 

85  85 

Temple  Be*   El    2419  BMJ.  Jerwy 

City  NJ  07304 

13.323 

10540 

Skylop  Gardena  PO  Box  737.  Parka 

NJ  06859 

326.208 

2  579  88 

TerT«le  Israel.  423  Scotland  Rd.  S 

Orange  NJ  07079                

23  742 

197  95 

PE  Forst.  107  St  NKnolas  Ave..  HHa- 

dale.  NJ  07642  

15.614 

124  95 

HAW  Inc .  272  A  Roanoke  St.  Wood- 

bndge.  NJ  07095   

101.229 

90027 

PJ    Inganamort.  601   E    Bergan  MaM. 

Pwamus.  NJ  07652 

29.757 

23545 

Jos    Teshon  Inc.   ig6-2lst  Ave.  Pa- 

larson.  NJ  07501 

38.673 

305  58 

MontviNe  NJ  07045 

40.462 

320  02 

Thermo     El«ctnc     Co.     109-591    St. 

Saddle  Brook.  NJ  07663 

19.572 

147  05 

Thermwek  Prod    Co.   150  E    7m  St. 

Palsraon.  NJ  07524 

34.550 

27329 

Totow*.  NJ  07512     

191.001 

1.509  59 

J  G   TAP  Inc  .  80  Milllown  Rd.  Union. 

NJ  07083                  

12,574 

99  45 

Top  Lme  Foods  Corp.  1  Greene  St. 

Jersey  Oty.  NJ  07302 

23.201 

183  60 

Toppa  Claaners.  357  Stale  St    Hack 

anaack.  Nj  0^601 

4.566 

3613 

Fairlawn.  NJ  07410 

10.918 

96  26 

Mr  B  ToraviaTorcon.  201  G'oave  St. 

Wsrtiald.  NJ  07090 

7.291 

5780 

The  TowarvW  Kaplan.  80  Hugaonol 

Ave    Englewood  NJ  07631     

06,237 

52317 

Town  Fuel  Company.   395  Sol  Mvar 

St  Hackensack  NJ  07601        

60.185 

47600 

Towne  Oawiers  Inc  .  814  E   St  Geo. 

Ave .  Roseie.  NJ  07203 

15.572 

12325 

Townhall    VW     Apis.    60    Pwk    PI. 

Nawwk.  NJ  07102                   

30.345 

240  13 

Pames  *os .  200  W   57m  St   Room 
1003.  New  York  NY   1X13 

8,80? 

69  70 

Trafalgar  BuMars.  272  A  Roanoke  St . 

109,002 

8,611.47 

Trelawn  Terrace.  Rofay  Mgl  Co..  20 

Evergreen  PI  E  Orwiga.  NJ  07018 

86.012 

680  OC 

Tnangia  Garden  Apis.  PO    Bo«  747. 

Teaneck.  NJ  07866 

8.725 

66  85 

Oonal  Tnbus.  363  Cedar  La..  Taanack, 

NJ0.'666                         

12.717 

100  73 

Trie  Dye  A  Fnrthmg  Co .  420  E  22nd 

SI .  Patarson.  NJ  07524  

104.560 

82662 

George  W  Sailer.  E  J  McComick.  519 

t*w  St   E  Orange  NJ  07018 

24,524 

194  65 

Mr    Harry  Ractwmal    Arcade  Ganlans. 

Old  Bndge  NJ  08857 

52.741 

41692 

Troy  HMs  ViNage    1480   Route   #46. 

Pars«pany  NJ  07054 

281.549 

2.225  72 

Troy  vnaga  Rity  Co.  Gdler  A  Stem. 

521  Film  Ave.  New  York  NY  10017 

270.256 

2136  90 

Soum  Orange  NJ  07079 

676.615 

5.36527 

Tudor  Hall  inc    275  En^  St.  Engle- 

wood. NJ  07631      

39.346 

303  03 

U  K  Dye  Works.  HE   12m  St .  Paler- 

son.  NJ  07524 

12.346 

97  75 

Ultra  Oiv    Wiico  Cham    Co.  2  Wood 

Si .  Patarson.  NJ  07407 

280.095 

2.21467 

Union  Contamer  Corp  .  439  Freknghuy- 

senAve    Newark.  NJ  071 14   

19.056 

150  88 

Leonard    Femen.    320    Lmcom    Ave.. 

Hasbrook  Haighls.  NJ  07604  

14,606 

11560 

113  Ekz^elh.  NJ  07201                

16.929 

13389 

(FR  Doc.  85-15032  Filed  6-24-85;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


lOPTS-51574:  FRL-284f-31 


r 


Certain  Chemicals  Premanufactures 
Notices  I 


Correction 

In  FR  Doc.  B5-13864 


beginning  on 


page  24936  in  the  issue  of  Friday. 
June  14, 1985  make  the  following 
corrections: 
On  page  24937,  second  column: 

1.  In  the  first  line  of  P  85-1005.  "Key- 
Fries.  Inc.  "should  have  read  "Kay-Fries, 
Inc." 

2.  In  the  sixth  line  of  P  85-1007, 
"<5.0g/kg"  should  have  read  ">5.0g/ 
kg". 

BILUNG  COOe  1$05-01-M 


IOPP-66119;  FRL-ZeSO-l] 

Certain  Pesticide  Products;  Intent  To 
Cancel  Registrations 

Correction 

In  FR  Doc.  85-14281  appearing  on 
page  24833  in  the  issue  of  Thursday, 
June  13. 1985,  the  zip  codes  were 
inadvertently  omitted  from  the  table 
under  SUPPLEMENTARY  INFORMATION. 
The  table  is  therefore  reprinted  in  its 
entirety  below. 


"egistrs- 
Hon  No 


Product  name 


Registrant 


Date  registered 


150-26 
655-4 

1266-116 

2204-2 

2204  6 

2?04-13 

2460-36 

3509-95 

3837-33 

4887-111 

5011-42 

7122-76 

8142-1 

8600-48 

BLSO-178 

S698-2 

8686-3 

9275-44 


ArxJersons  M<-.i.  OPVP  Conceritraie i  Anderson  Chemical  Co  ,  PO  Box  1041  UicMield.  MN  55355  j  May  20.  1965 

Prerloi  •  50%  Sabad«1a  Dust  Cooceotrale - - |  Prertai  Drug  and  Cheimcal  Co .  Inc .  C  3  Z^XO  2i  Vecnon  St .  Fkxai  Park.  NV    May  24.  l!j48. 

I      11001  I 

'  nal-Rid  Mil  Rats  end  Mice         _ _ |  Matter  International  Corp..  Intemauonal  Headquarters.  PO    Box  6099.  Now  1  May  24.  1972. 

I  Orleans.  LA  7Ci74.  [ 

I  NopcocKJe  •  130 '. - - I  Diamond  Shamrock  Che.-nicals  Co..  Porcess  Chemicals  Dr« .  P  0.  Box  2086-n.    July  7.  i97i. 

\  Morr.stown,  Nj  07SbO, 

;  Nopcocide  '  ISO I  ...^ : do 


,  Noprocide  ■  152  ...i _. 

;  Gowan  s  5%  MaiatMon  Oust.. 


Sate-Way  Brand  Fly  Bail 

MethO-Secl 

Warfwm  Ral  Bait  M«al - - 

Cermet  Food  Protectant  Formuta  F-7., 

Guaidian  Methoiyci^x  2£ 

Vet-Aid  Vapona  Insocticide  Fly  Spfay.. 

60  Spray  04  Trrthon  E 

■nuram-'nttnon  9  6-40 f.. 


..do 


Howerton  Gowen  Co..  Inc..  P.O.  Bo«  2<7.  E.  Ilth  St.,  Roanoka  Rapids.  NC 
27870 

Sate-V^ay  Farm  Products  Co .  Inc..  25i9  East  5th  St..  Austin.  TX  78702 

LuBv  Co..  170C  Campbetl.  PO.  Box  586  Kansas  City,  MO  64141 

Stephenson  Chem«:8l  Co .  inc  .  PO  Box  87188.  College  Park.  GA  30337 

Carmol  Chemical  Corp    PO  Bo  406,  Westtield,  IN  46074 

The  Archem  Corp ,  1514  Eleventh  Si ,  Portsmouth.  OH  45662 

VetAid  Industries.  459  West  78th  St .  Minneapolis,  MN  55420 

Agway  Inc.  Chemical  Div,.  P.O.  Box  4741.  Syracuse.  NY  13221 

do. 


Eight  In  One  Pet  Products,  Inc  .  100  Emjay  Bivd    Brentwood.  NV  11717.. 


Parapet  (KiHs  Fleas.  Lxe.  and  Tick*) - ~ 

AVC  Residual  lrsec»cide ,. I  Ace  ExterrTiinating  Co    7666  B  Prodjction  Dr ,  Cincinnati,  OH  45237,. 

Berwn  15%  Fermale  Dual - '  Berrien  Products  Co  ,  Inc  .  PO,  Box  725  Nashvilla.  GA  31639  , 


Aug  11.  1971. 
July  22  1974, 
Aug  15.  1960 


Aug,  6.  1975, 
June  5,  1973. 
Nov  2  1982 
May  15.  1958 
Fat),  16,  1971, 
July  5.  1963 
Feb  15,  1965 
Sepl,  9,  1965 
Apr  22,  1965, 
Aug  7,  1974 
Jan,  15  1968 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  85-143;  Filed  No.  50223- 
CM-P-a2  and  50059-CM-P-831 

Attaway  Broadcast  Group,  Inc.  and 
Early  0.  Monroe,  Jr.;  Applications  for 
Construction  Permits  In  the  Multipoint 
Distribution  Service  for  a  new  Station 
at  Shreveporl,  LA;  Memorandum 
Opinion  and  Order 

Adopted  May  8,  1985. 

Released  June  14, 19B$. 

By  the  Common  Carrier  Bureau: 

1,  For  consideration  are  the  above- 
referenced  applications.  These 
applications  are  for  construction  permits 
in  the  Multipoint  Distribution  Service 
and  they  propose  operations  on  Channel 


1  at  Shreveport.  Louisiana.  The 
applications  are  therefore  mutually 
exclusive  and.  under  present 
procedures,  require  comparative 
consideration.  These  applications  have 
been  amended  as  result  of  informal 
requests  by  the  Commission's  staff  for 
additional  information.  There  are  no 
petitions  to  deny  or  other  objections 
under  consideration. 

2.  Upon  review  of  the  captioned 
applications,  we  find  that  these 
applicants  are  legally,  technically, 
financially,  and  otherwise  qualified  to 
provide  the  services  which  they 
pn^pose,  and  that  a  hearing  will  be 
required  to  determine,  on  a  comparative 
basis,  which  of  these  applications 
should  be  granted. 

3.  Accordingly,  it  is  hereby  ordered. 
That  pursuant  to  section  309(e)  of  the 


Communications  Act  of  1934,  as 
amended,  47  U.S.C.  309(e)  and  Section 
0.291  of  the  Commission's  Rules.  47  CFR 
0.291.  the  above-captioned  applications 
are  designated  for  hearing,  in  a 
consolidated  proceeding,  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  to  determine,  on  a  comparative 
basis,  which  of  the  above-captioned 
applications  should  be  granted  in  order 
to  best  serve  the  public  interest, 
convenience  and  necessity.  In  making 
such  a  determination,  the  following 
factors  shall  be  considered:' 

(?)  The  relative  merits  of  each 
proposal  with  respect  to  efficient 
frequency  use,  particularly  with  regard 


'  nnnsideration  of  these  factors  shall  be  in  light  of 
the  CoTimission's  discussion  in  Frank  K.  Spain,  77 
KCC  2d  20  (1980). 
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to  compatibility  with  co-channel  use  in 
nearby  cities  and  adjacent  channel  use 
in  the  same  city: 

(b)  The  anticipated  quality  and 
reliability  of  the  service  proposed, 
including  installation  and  maintenance 
programs:  and 

(c)  The  comparative  cost  of  each 
proposal  considered  in  context  with  the 
benefits  of  efficient  spectrum  utilization 
and  the  quality  and  reliability  of  service 
as  set  forth  in  issues  (a)  and  (b). 

4.  It  is  further  ordered.  That  Attaway 
Broadcast  Croup,  Inc..  Early  D.  Monroe. 
Jr.  and  the  Chief  of  Common  Carrier 
Bureau,  are  made  parties  to  this 
proceeding. 

5.  It  is  further  ordered.  That  parties 
desiring  to  participate  herein  shall  file 
their  notices  of  appearance  in 
accordance  with  the  provisions  of 

S  1  221  of  the  Commission's  Rules.  47 
CFR  1.221. 

6.  The  Secretary  shall  cause  a  copy  of 
this  Order  to  be  published  in  the  Fedleral 
Register. 

lames  R.  Kaegan. 

Chief.  Domestic  Facilities  Division.  Common 

Carrier  Bureau. 

|FR  Doc.  85-15222  Filed  6-25-85;  8;45  am) 

MLUNG  COM  (712-01-M 


ICC  Docket  No.  a5-146;  FH*  l«o.  2217»-CD- 
P-«21 

Order  Designating  Application  for 

Hearing;  Profess:onal 
Communications,  Inc. 

Adopted  May  7. 1985. 
Release  June  19. 1985. 

By  the  Common  Carrier  Bureau: 

In  re  application  of  Professional 
Communications.  Inc..  for  a  construction 
permit  for  additional  one-way  facilities 
to  operate  on  a  frequency  within  the  900 
MHz  band  for  Station  KGI780  in  the 
Domestic  Public  Land  Mobile  Radio 
Service  at  Erie.  Pennsylvania. 

1.  Before  the  Chief  Mobile  Ser\'ices 
Division  is  the  captioned  application  of 
Professional  Communications.  Inc. 
(Professional).  A  review  of  the 
application  raises  a  question  concerning 
whether  Professional  has  demonstrated 
a  need  for  an  additional  frequency  for 
Station  KGI780  at  Erie.  Pennsylvania. 
The  application  has  not  been  protested. 
We  find  Professional  to  be  otherwise 
legally  and  technically  qualified. 

2.  Professional  has  submitted  traffic 
load  studies  for  its  presently  authorized 
158.70  MHz  and  43.53MHz  one-way 
facilities  for  Station  KCI780  as  required 
by  S  22.516  of  the  Commissions  Rules. 
From  the  traffic  load  studies  submitted, 
the  grade  of  ser.ice  on  its  158.70  MHz 


facility  is  greater  than  the  required  0.50 
necessar}'  to  justify  an  additional 
channel.  However,  the  grade  of  service 
on  its  frequency  43.58  MHz  was  found  to 
be  only  0.05. 

3.  On  January  27,  1983.  in  the  a  Further 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  20870.  FCC  83-38  released 
February  14. 1983,  the  Commission 
adopted  interim  objective  need 
standards  governing  one-way 
applications  requesting  an  additional 
frequency.  Pursuant  to  this  standard 
applications  for  one  additional  paging 
channel  will  be  granted  only  if  the 
application  shows  that  the  existing 
system's  present  grade  of  service  is  0.50 
or  greater  or  that  the  existing  grade  of 
service  is  0.40  or  greater,  with  a 
projected  grade  of  service  of  0.50  or 
greater.  Applications  which  do  not  meet 
this  standard  are  returned  as  defective. 
However,  the  standard  has  been  applied 
only  to  application  filed  after  February 
14. 1983.  the  date  the  new  standard 
became  effective.  Since  the  Professional 
application  was  filed  prior  to  this  date 
we  will  apply  the  Division's  standard 
prior  to  the  adoption  of  the  Further 
Notice,  supra.  Under  this  standard, 
applications  which  do  not  meet  the  0.50 
grade  of  service  are  set  for  hearing. 

4.  Accordingly,  it  is  ordered  that  the 
application  of  Professional 
Communications.  Inc.,  File  No.  22179- 
CD-P-82  is  designated  for  hearing 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  upon  the  following  issues: 

a)  to  determine  whether  Professional 
has  demonstrated  a  need  for  an 
additional  frequency  for  State  KGI780; 
and 

b)  to  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the  need 
for  an  additional  frequency  issue,  what 
disposition  of  the  application  would  best 
ser\e  the  public  interest,  convenience 
and  necessity. 

5.  It  is  further  ordered.  That  the 
hearing  shall  be  held  at  the  Commission 
offices  at  a  time  and  place  and  before  an 
Administrative  l^w  Judge  to  be 
specified  in  a  subsequent  order. 

6.  It  is  further  ordered,  that  the  Chief 
Common  Carrier  Bureau,  is  made  a 
party  to  the  proceeding. 

7.  It  is  ordered,  that  the  applicant  may 
avail  itself  of  an  opportunity  to  be  heard 
by  fihng  with  the  Commission  pursuant 
to  S  1.221(c)  of  the  Rules  within  20  days 
of  the  release  date  hereof  a  written 
notice  stating  an  intention  to  appear  on 
that  date  for  a  hearing  and  present 
evidence  on  the  issues  specified  in  the 
Memorandum  Opinion  and  Order. 

8.  This  order  is  issued  under  §  0.291  of 
the  Commission's  Rules  and  is  effective 


upon  its  release  date.  Petitions  for 
reconsideration  will  not  be  entertained. 
See  S  1.106(a)(1)  of  the  rules. 
Applications  for  review  will  be 
entertained  pursuant  to  S  1.115(e)(3).  See 
also  §  1.4(b)(2). 

9.  The  Secretary  shall  cause  a  copy  of 
this  order  to  be  published  in  the  Federal 
Register. 

Federal  Communications  Commission. 
Micliael  Deu«l  Sullivan. 
Chief.  Mobile  Serxices  Division.  Common 
Carrier  Bureau. 

[FR  Doc.  85-15220  Filed  6-25-85;  8:45  am) 
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Broadcast  Data  Corp.  et  al.;  Hearing 
Designation  Order 

tn  re  Application  of; 

Broadcast   Data   Corp:   Fur 

Constructiun     Permit     in 

the    Multipoint    Dittribu- 

tinn   Ser\'icc   for   a   new 

station    at    Rio    Grande. 

New  lersey. 
South  lersey  Radio.  Inc File  No.  BSrs-CM-P- 


CC  Docket  No.  8S- 
leO:  File  No.  5515- 
CM-P-410. 


Contemporary  Multichannel 
Service,  Inc;  For  Con- 
struction Permits  in  the 
Multipoint  Distribution 
Ser\ice  for  a  new  station 
at  Wildwood.  New  Jersey. 


Adopted  May  14.  1985. 
Released  |une  20. 1985. 
By  the  Common  Carrier  Bureau: 


80. 
File  No.  10394-CM- 
P-80 


1.  For  consideration  are  the  above- 
reference  applications.  These 
applications  are  for  construction  permits 
in  the  multipoint  Distribution  Service 
and  they  propose  operations  on  Channel 
1  at  Rio  Grande/Wildwood,  New  Jersey. 
The  applications  are  therefore  mutually 
exclusive  and.  under  present 
procedures,  require  comparative 
consideration.  These  applications  have 
been  amended  as  result  of  informal 
requests  by  the  Commission's  staff  for 
additional  information.  There  are  no 
petitions  to  deny  or  other  objections 
under  consideration. 

2.  Upon  review  of  the  captioned 
applications,  we  find  that  these 
applicants  are  legally,  technically, 
financially,  and  otherwise  qualified  to 
provide  the  services  which  they 
propose,  and  that  a  hearing  will  be 
required  to  determine,  on  a  comparative 
basis,  which  of  these  applications 
should  be  granted. 

3.  Accordingly,  it  is  hereby  ordered, 
That  pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  §  309(e)  and  S  0.291 
of  the  Commission's  Rules.  47  CFR  0.291. 
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ihe  above-captioned  applications  are 
designated  fur  hearing,  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  to 
determine,  on  a  comparative  basis. 
which  of  the  above-captioned 
applications  should  he  granted  in  order 
to  best  serve  the  public  interest, 
convenience  and  necessity.  In  making 
such  a  determination,  the  following 
factors  shall  be  considered:  ' 

(a)  The  relative  nxrils  of  each 
proposal  with  respect  to  efficient 
frequency  use.  particularly  with  regard 
to  compatibility  with  co-channel  use  in 
nearby  cities  and  adjacent  channel  use 
in  the  same  city;       [ 

(b)  The  anticipated  quality  and 
reliability  of  the  service  proposed, 
including  installation  and  maintenance 
programs;  and 

(r.)  The  comparative  cost  of  each 
proposal  considered  in  context  with  the 
benefits  of  efficient  spectrum  utilization 
and  the  quality  and  reliability  of  service 
as  set  forth  m  issues  (a)  and  (b). 

4.  It  is  further  ordered.  That  Broadcast 
Data  Corp.,  South  jersey  Radio,  Inc.. 
Contemporary  Multichannel  Service, 
Inc.  and  the  Chief  of  Common  Carriers 
Bureau,  are  made  parties  to  this 
proceeding. 

5.  It  is  further  ordered.  That  parties 
desiring  to  participate  herein  shall  file 
their  notices  of  appearance  in 
accordance  with  the  provisions  of 
Section  1.221  of  the  Commission's  Rules. 
47  CFR  1.221. 

6.  It  is  further  ordered.  That  any 
authorization  granted  to  Broadcast  Data 
Corp.,  a  wholly-owrcd  subsidiary  of 
Graphic  Scanning  Corporation,  as  a 
result  of  the  comparative  hearing  shall 
be  conditioned  as  follows: 

(a)  without  prejudice  to, 
reexamination  and  reconsideration  of 
that  company's  qualifications  to  hold  an 
MDS  license  follovwng  a  decision  in  the 
hearing  designated  in  A.S.D.  Answering 
Service  Inc..  et  al.  FCC  82-391,  released 
August  24, 1982,  and  shall  be  specifically 
conditioned  upon  tlie  outcome  of  the 
proceeding. 

7.  The  Secretary  shall  cause  a  copy  of 
this  Order  to  be  published  in  the  Federal 
Register, 
lames  R.  Kecj^an, 

Chief.  Domestic  Facitities  Division.  Common 
Carrier  Bureau. 
(PR  Doc.  85-15221  Filed  6-2.5-85;  8:45  am) 

BILUNG  CODE  6712-01-M 


-J 

Facilitte 


IMM  Docket  No.  85-1501 

Hearing  Designation  Order;  Buena 
Vista  Broadcasters  and  Buena  Vista 
Radio 


In  re  Applications  of  Buena  Vista 
IJnjadcasters.  Buena  Vista,  Colorado.  Req: 
1450  kHz.  0.25  kW.  U  (File  No.  BP-840720AA). 
William  J.  Murphy.  Mary  Ellen  Murphy,  and 
Lester  M.  Messamer.  d.b.a.  Buena  Vista 
Radio.  Buena  Vista.  Colorado  (File  No.  BP- 
841026AC).  Req:  1450  kHz,  0.25  kW.  0.5  kW- 
LS.  DA-D.  U  For  Construction  Permit. 

Adopted;  May  7. 1985. 

Released:  June  19, 1985. 

By  the  Chief.  Mass  Media  Bureau: 

1.  The  Commission,  by  the  Chief. 
Mass  Media  Bureau,  acting  pursuant  to 
delegated  authority,  has  under 
consideration  the  mutually  exclusive 
applications  of  Buena  Vista 
Broadcasters  and  William  J.  Murphy. 
Mary  Ellen  Murphy  and  Lester  M. 
Messamer  d/b/  Buena  Vista  Radio. 

2.  Buena  Vista  Broadcasters.  The 
Commission  has  not  yet  received 
Federal  Aviation  Administration 
clearence  for  this  applicant.  As  is  our 
practice,  the  Federal  Aviation 
Administration  will  be  made  a  party  to 
this  proceeding,  and  an  appropriate 
issue  will  be  specified. 

3.  Buena  Vista  Radio.  This  proposal 
constitutes  a  major  environmental 
action  as  defined  by  §  1.1305(a)  of  the 
Commission's  Rules,  and  therefore 
requires  the  submission  of  the  r 
environmental  impact  information 
described  in  §  1.1311.  The 
environmental  narrative  statement 
furnished  by  Buena  Vista  Radio  did  not 
contain  information  concerning  access 
roads  and  power  lines  to  the  site. 
Consequently,  this  applicant  must  file 
within  30  days  of  the  release  of  this 
Order  an  amended  environmental 
narrative  statement  with  the  presiding 
Administrative  Law  Judge.  In  addition,  a 
copy  will  be  filed  with  the  Chief.  Audio 
Services  Division,  who  will  then  proceed 
regarding  this  matter  in  accordance  with 
the  provisions  of  §  1.1313(b). 
Accordingly,  §  1.1317  of  the  Rules  is 
waived  to  the  extent  that  the 
comparative  phase  of  the  case  will  be 
allowed  to  begin  before  the 
environmental  phase  is  completed.  See 
Golden  State  Broadcasting  Corp..  71 
FCC  2d  229  (1979).  recon.  denied,  sub 
nom.  Old  Pueblo  Broadcasting  Corp..  83 
FCC  2d  337  (1980). 

4.  Except  as  indicated  by  the  issues 
specified  below,  both  applicants  are 
qualified  to  construct  and  operate  as 
proposed. '  However,  since  the  proposals 


are  mutually  exclusive,  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding. 

5.  Accordingly,  It  is  Ordered,  That 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  Are 
Designated  for  Hearing  in  a 
Consolidated  Proceeding,  to  be  held 
before  an  Administrative  Law  Judge  at  a 
time  and  place  to  be  specified  in  a 
subsequent  Order,  upon  the  following 
issues: 

1.  To  determine  whether  there  is  a 
reasonable  possibility  that  a  hazard  to 
air  navigation  would  occur  as  a  result  of 
the  heights  and  locations  of  the  antenna 
towers  proposed  by  Buena  Vista 
Broadcasters. 

2.  If  a  final  environmental  impact 
statement  is  issued  with  respect  to  the 
proposal  of  William  J.  Murphy,  Mary 
Ellen  Murphy  and  Lester  M.  Messamer 
d/b/a  Buena  Vista  Radio  which 
concludes  that  the  proposed  facilities 
are  likely  to  have  an  adverse  effect  on 
the  quality  of  the  environment,  to 
determine: 

(a)  whether  the  proposal  is  consistent 
with  the  National  Environmental  Policy 
Act,  as  implemented  by  §  1.1301-1319  of 
the  Commission's  Rules;  and 

(b)  whether  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the 
applicant  is  qualified  to  construct  and 
operate  as  proposed. 

3.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  better  serve  the  public  interest. 

4.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the  applicants 
should  be  granted. 

6.  It  is  further  ordered.  That  the 
Federal  Aviation  Administration  is 
made  a  party  to  these  proceedings. 

7.  It  is  further  ordered.  That  William  J. 
Murphy,  Mary  Ellen  Murphy  and  Lester 
M.  Messamer  d/b/a  Buena  Vista  Radio 
shall  submit  the  amendment  specified  in 
paragraph  3  to  the  presiding 
Administrative  Law  Judge  within  30 
days  of  the  release  of  this  Order. 

8.  It  is  further  ordered.  That  in 
addition  to  the  copy  served  on  the  Chief. 
Hearing  Branch,  a  copy  of  each 
amendment  filed  in  this  proceeding 
subsequent  to  the  date  of  adoption  of 
this  Order  shall  be  served  on  the  Chief. 
Data  Management  Staff,  Audio  Services 
Division,  Mass  Media  Bueau,  Room  350, 


'  Consideralion  of  the^o  fdclors  shall  lie  in  light  of 
Ihe  Commission's  disruftion  in  Frank  K.  .Spain.  77 
FCC  2d  20  (T.»«l|. 


'  Operation  with  the  facilities  specified  herein  is 
subject  to  modification,  suspension  or  termination 
without  right  to  hearing,  if  found  by  the  Commission 


to  be  necessary  in  order  to  conform  to  the  Final 
Acts  of  the  ITU  Administrative  Conference  on 
Medium  Frequency  Broadcasting  in  Region  2.  Rio  de 
Janeiro  1981.  and  to  bilateral  and  other  multilateral 
agreements  between  the  United  States  and  other 
countries. 
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1919  M  Street.  NW..  Washington.  D.C. 
20554. 

9.  It  is  further  ordered.  That  to  avail 
themselves  of  the  opportunity  to  be 
heard  and  pursuant  to  9  1.221(c)  of  the 
Commisssion's  Rules,  the  applicants 
shall,  within  20  days  of  the  mailing;  of 
this  Order,  in  person  or  by  attorney,  file 
with  the  Commission,  in  triplicate, 
written  appearances  stating  an  intention 
to  appear  on  the  dates  fixed  for  the 
hearing  and  to  present  evidence  on  the 
issues  specified  in  this  Order. 

10.  It  is  further  ordered.  That  pursuant 
to  section  311(a](Z)  of  the 
Communications  Act  of  1934.  as 
amneded.  and  §  73.3594  of  the 
Commission's  Rules,  the  applicants  shall 
give  notice  of  the  hearing  as  prescrilx-'d 
by  the  Rule,  and  shall  advise  the 
Commission  of  the  publications  uf  such 
as  required  by  §  73.3394(g)  of  the  rules. 

Federal  Communications  Commission 

W.  |an  Gay. 

Assislant  Chief,  Audio  Sen-ices  Uivisiov. 

\fcss  Media  Bureau. 

ire  Doc  85-1522S  Fil 

WLUNG  CODE  triZ-OI-M 


New  FM  Stations;  Applications  for 
Consolidated  Hearing;  Margaret  Ann 
Cole  and  Robert  Everett  Cole  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


A(V*cant.  oty.  and  Suie 


FHuNo 


Dockm 

No 


A  MigirM  Ann  Cole  and    aPH-6404l6ie        ....    85-159 

■tctan     Ev*r#n     Com.  , 

Lone  Beacn.  WA 
3  Richard  R  Levemar  and  .  BPH-«40(iillP  ' 

L«igh   Sand02   Lewnat,  * 

dba     Lanamar    Broad-, 

castng  Co.  Long  Deacn.  ; 

1**  I 


2.  Pursuant  to  section  309(e)  of  the 
CommunicatioRs  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  issues 
whose  headings  are  set  forth  below.  Ihe 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  in  a  sample  standardized 
Hearing  Designation  Order  (HDO) 
which  can  be  found  at  48  FR  22428.  May 
18. 1983.  The  issue  headings  shown 
below  correspond  to  issue  headings 
contained  in  the  referenced  sample 
HDO.  The  letter  shown  before  each 
applicant's  name,  above,  is  used  below 
to  signify  whether  the  issue  in  question 
applies  to  the  particular  applicant. 

fssue  Heading  and  Apphcantlaj 
1.  (See  Appendix)  A 


2.  Comparative.  A.  B 
3  Ultimate.  A.  B 

3.  If  there  is  any  non-standardized 
i.ssue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  may 
be  obtained,  by  written  or  telephone 
request,  from  the  Mass  Media  Bureau's 
Contact  Representative.  Room  242. 1919 
M  Street.  N.W..  Washington.  DC.  20554. 
Telephone  (202)  (J32-6334. 
W.  |an  Gay. 

Assistant  Chief.  Audio  Services  Division. 
Mass  Medic  Bureau. 

Appendix 

Issue(s) 

1.  To  determine  with  respect  to  the 
following  applicant(s)  whether,  in  light 
of  the  evidence  adduced  concerning  the 
deficiency  set  forth  above  in  paragraph 
8' .  the  appiicant(8)  is  financially 
qualified:  (A)  Cole. 
[FR  Doc.  84-15219  Filed  6-24-B5:  8:4.'i  am| 
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New  FM  stations;  Applications  for 
Consolidated  Hearing:  Good  Life 
Radio,  Inc.  and  Jerrell  E.  Kautz 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Aopkcant  oty  and  Slala 


FilaNo 


a»-i4i) 


A  Good  Uto  Raiko   mc.  '  8PH-«3ii2(>AO  ...; 

OrcnaRLNE 

B     Jwrat    E     Kami:    Or-     BPH-«40312C8    j. 

cnard.  NE  I 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  in  a  sample  standardized 
Hearing  Designation  Order  (HDO) 
which  can  be  found  at  48  FR  22428,  May 
18. 1963.  The  issue  headings  shown 
below  correspond  to  issue  headings 
contained  in  the  referenced  sample 


'  Pdr.igrdph  8  readi  as  follows: 

The  malerial  aubmitled  by  the  applicdiitls)  below 
does  not  demonstrate  its  financial  quiilifications. 
AccordinKly.  an  issue  will  tie  ipecified  c<mr  eminiji 
the  following  deficiency: 
.^pplicant(s)  (A)  Cule. 
Upficiency:  Applicant  certifies  financial 

qudlifirations.  but  financial  showinj;  indicate). 

net  liquid  assets  of  only  $44.5UU  tu  meet 

construction  and  threr  munttis  operation 

expenses  of  $71  425. 


HDO.  The  letter  shown  before  each 
applicant's  name,  is  used  below  to 
signify  whether  the  issue  in  question 
applies  to  that  particular  applicant. 

Is.-iuc  Heading  and  Applica'it(s) 

1  (Ste  .Appendix)  A.  B 
2.  Comparative.  A.  B 
3. 1'ltimate.  A,  B 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice  A  copy  of  the 
complete  HDO  in  this  proceeding  may 
be  obtained,  by  written  or  telephone 
request,  from  the  Mass  Media  Bureau's 
Contact  Representative.  Room  242. 1919 
.M  Street,  NW.,  Washington.  DC.  20554. 
rt'lephone  (202)  632-6334. 
W.  |anGa>. 

Assistant  Chief,  Audio  Services  Division. 
Mass  Media  Bureau. 

Appendix 

Issue 

1.  If  a  final  environmental  impact 
statement  is  issued  with  respect  to  (A) 
Good  Life  or  (B)  Kautz  which  conclude 
that  the  proposed  facilities  are  likely  to 
have  an  adverse  effect  on  the  quality  of 
the  environment. 

(a)  To  determine  whether  the  propo.'JHl 
is  consistent  with  the  National 
Environmental  Policy  Act.  as 
implemented  by  §§1.1301-1.1319  uf  the 
Commission's  Rules;  and 

(b)  Whetlier.  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above  the 
applicant  is  qualified  to  construct  and 
operate  a  proposed.  ^ 

[W.  Doc.  85-15^8  Filed  6-24-85;  8:45  am) 
BILLING  CODE  67t2-01-M 


FEDERAL  RESERVE  SYSTEM 

Key  Bancshares  of  New  York; 
Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  No.  85- 
14079)  published  at  page  24703  of  the 
issue  for  Wednesday.  June  12. 1985. 

In  the  first  paragraph,  the  location  of 
Key  Bank  of  Central  New  York  should 
be  changed  to  Syracuse,  and  Key  Bank 
of  Northern  New  York,  N.A.,  Watertown 
should  be  added.  In  the  second 
paragraph,  the  location  of  Key  Financial 
Services  should  be  changed  to  Albany. 
New  York. 


Federal  Register  /  Vol.  50,  No.  122  /  Tuesday.  lune  25.  1985  /  Notices 


26269 


y  oftae 


Rourd  of  Governors  of  the  Federal  Rnserve 
System.  June  19, 1995. 
lames  McAfee, 

Associate  Secretary  of  the  Board 

IFR  Hoc.  85-15192  Filed  6-24-B5;  8:45  ttm| 
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BILLING  CODE  6210-01-M       1 

»  — ■ — ' 

PNC  Financial  Corp.  et  al.;  Applications 
To  Engage  de  Novo  In  Permissible 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(B)  of  the 
Bank  Holding  Company  Act  (12  IJ.S.C. 
1843(c:)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  eilhbr  directly  or 
through  a  subsidiary',  in  a  nonbanking 
activity  that  is  listed  In  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undu^  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices. "  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  fioted,  comments 
regarding  the  applications  must  be 
received  at  the  Reser\'e  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  15. 1985. 

A.  Board  of  Governors  of  the  Federal 
Reserve  System,  (William  W .  Wiles. 
Secretary)  Washington.  DC  20551: 

1.  PNC  Financial  Corp.  Pittsburgh. 
Pennsylvania;  to  engage  through  a  de 
novo  subsidiary.  PNC  Trust  Company  of 
New  York.  New  York.  New  York,  in 
trust  company  activities  under  New 


York  law  and  §  225.25(b)|3)  of 
Regulation  Y.  The  trust  company  will 
engage  in  trust  activities,  including 
settlement  and  clearing  of  short-term 
securities  for  money  market  mutual 
funds  and  basic  fiduciary  services  such 
as  estate  and  trust  administration  and 
agency  and  custody  accounts.  In 
connection  with  this  proposal.  E,  M. 
Warburg,  Pincus  &  Co..  Inc..  New  York. 
New  York,  an  investment  advisory 
company  that  sponsors  open-  and 
closed-end  mutual  funds  and  venture 
capital  investments,  would  obtain  an 
option  to  acquire  nonvoting  shares  of 
the  trust  company  constituting  24.9 
percent  of  the  total  equity  of  the 
company.  This  application  may  be 
inspected  at  the  Federal  Reserve  Bank 
of  Cleveland.  Comments  on  this 
application  must  be  received  not  later 
than  July  8, 1985. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1.  First  Railroad  &  Banking  Company. 
Augusta.  Georgia;  to  engage  de  novo 
directly  in  consumer  finance  activities  in 
Collinsville.  Virginia.  Redford.  Virginia 
and  Knoxville,  Tennessee. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Gibson  Investment  Company, 
Gibson.  Iowa;  to  engage  de  novo  directly 
in  the  activities  of  making  commercial, 
real  estate,  and" consumer  loans  in  the 
state  of  Iowa. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  Intrawest  Financial  Corporation, 
Denver.  Colorado;  to  engage  de  novo 
through  its  subsidiary  Intrawest 
Insurance  Company.  Denver.  Colorado, 
in  underwriting  insurance  that  is  limited 
to  assuring  repayment  of  the 
outstanding  balance  due  on  a  specific 
extension  of  credit  by  a  bank  holding 
company  or  its  subsidiary  in  the  event  of 
the  death  or  disability  of  the  debtor, 
pursuant  to  section  4{c)f8)(A)  of  the 
Bank  Holding  Company  Act.  These 
activities  would  serve  the  state  of 
Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System.  |une  19, 1985. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 

[PR  Doc.  85-15193  Filed  &-24-85:  8:45  am] 
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Sun  Bank,  Inc.,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  i4olding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  17, 
1985. 

A.  Federal  Reserv  e  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta.  Georgia 
30303: 

1.  Sun  Bank,  Inc.  Orlando.  Florida, 
and  SunTrust  Banks.  Inc..  Atlanta, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  or  assets  or  Pan  American 
Bank  of  Sarasota.  Sarasota.  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Citizens  Trust  Bancorp,  Inc.,  Ann 
Arbor,  Michigan;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Citizens 
Trust,  Ann  Arbor.  Michigan,  and  to 
acquire  100  percent  of  the  voting  shares 
of  Michigan  Bank-Midwest,  Jackson. 
Michigan. 

2.  Horizon  Bancorp  Employee  Stock 
Ownerhsip  Plan,  Michigan  City,  Indiana: 
to  become  a  bank  holding  company  by 
acquiring  30.95  percent  of  the  voting 
shares  of  Horizon  Bancorp.  Michigan 
City,  Indiana,  thereby  indirectly 
acquiring  The  First  Merchants  National 
Bank  of  Michigan  City,  Michigan  City. 
Indiana. 
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C.  Federal  Reser\'e  Bank  of  SI.  Louis 

(Delmer  P.  Weisz,  Vice  President}  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Fint  Waterloo  Bancsharvs.  Inc.. 
Waterloo.  Illinois:  to  become  a  bank 
hodling  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Waterloo.  Waterloo. 
Illinois. 

2.  Magnolia  Banking  Corporation. 
Magnolia.  Arkansas;  to  become  a  bank 
holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of 
Farmers  Bank  and  Trust  Company. 
Magnolia.  Arkansas. 

3.  Aft.  Vernon  Bancorp.  Inc..  Mt. 
Vernon,  Illinois:  to  acquire  82  percent  of 
the  voting  shares  or  assets  of  Bank  of 
Johnston  City.  Johnston  City,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  19. 1985. 
lames  McAfee, 

.'\ssociate  Secretary  of  the  Boord. 
|FR  Doc.  85-15194  Filed  6-24-85;  8:45  dm) 

aiUJNG  COOC  *210-01-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation; 
Information  Collection  Activities  Under 
0MB  Review 

AQENCV:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Notice. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a  new 
information  collection. 
AOORESS:  Send  comments  to  Franklin  S. 
Feeder.  V.\R  Desk  Officer.  Room  3235. 
NEOB.  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Owen  Green.  Defense  .Acquisition 
Regulatory  Council,  703-697-7268. 
SUPPLEMENTARY  INFORMATION: 

a.  Purpose:  This  request  covers  the 
collection  of  information  to  be  used  to 
assist  in  determining  whether  the 
intrinsic  value  of  line  items  within 
contracts  have  been  distorted  through 
overhead  cost  allocation  and  whether 
such  items  should  be  considered  for 
breakout.  The  proposal  requires  offerors 
and  contractors  under  Federal  contracts 


to  identify  those  supplies  which  they 
will  not  manufactuie  or  to  which  they 
will  not  contribute  significant  value. 
This  information  is  required  by  sec.  501 
of  Pub.  L.  98-577  "Small  Business  and 
Federal  Procurement  Competition 
Enhancement  Act  of  1984',  and  sec.  1245 
of  Pub.  L.  98-525  "Defense  Procurement 
Reform  Act  of  1934". 

b.  Annual  reporting  burden:  This  is 
estimated  as  follows:  Respondent.  7,882: 
responses,  788,200:  and  reporting  and 
recordkeeping  hours.  66.209. 

Obtaining  Copies  of  Proposals: 
Requestor  may  obtain  copies  from  the 
F/\R  Secretariat  (VR).  Room  4041.  GS 
Building.  Washington,  DC.  20405, 
telephone  202-523-4755. 

Dttled:  June  19. 19d5. 
Roger  .M.  Schwartz, 
Director.  FAR  Secreturiat. 
jFR  Doc.  85-151~3  Filed  6-24-85;  8:45  am) 

BILLING  COOC  M20-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[OocketNo.  85F-C260I 

National  Pork  Producers  Council; 
Filing  of  Food  Adaitive  Petition 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  National  Pork  Producers 
Council  has  filed  a  petition  proposing 
that  the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of  a 
source  of  gamma  radiation,  electron 
radiation,  or  x-radiation  to  control 
trichinae  in  pork  and  pork  products. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clyde  A.  Takeguchi.  Center  for  Food 
Safety  and  Applied  Nutrition  {HFF-334). 
Food  and  Drug  Administration,  200  C 
Street,  SW..  Washington,  D.C.  20204. 
202-472-5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (Sec  409(b)(5).  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  5M.3867)  has  been  filed  by 
the  National  Pork  Producers  Council, 
1015  Fifteenth  Street.  NW..  Suite  200. 
Washington.  DC  2000.'j,  proposing  that 
Part  179  (21  CIT?  Part  179)  of  the  food 
additive  regulotions  be  amended  to 
provide  for  the  safe  use  of  sources  of 
gamma  radiation,  electron  radiation, 
and  x-radiation  to  control  trichninac  in 
pork  and  pork  products. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 


agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availibility  of  the  agencys 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c),  as  published  in  the  Federal 
Resister  of  April  26, 1985  (50  FR  16636). 

Dated:  |une  14,  1985. 
Richard  |.  Ronk, 

.Actliii;  Dirrctor.  Center  for  Food  Safety  and 

Applied  Xutrition. 

|FR  Dor.  85-13213  Filed  6-24-85:  8:45  am) 

MUJNQ  COOC  41(O-01-M 


IDocketNo.  85F-02«1| 

Ralston  Purina  Co.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 

.Administration  (FDA)  is  announcing 
that  Ralston  Purina  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  cationic  soy  protein  (soy 
protein  isolate  modified  by  treatment 
with  .3-chloro-2- 

hydroxypropylfrimethy  [ammonium 
chloride)  in  the  manufacture  of  paper 
and  paperboard  used  in  the  pack.iglng  of 
dry  food. 

FOR  FURTHER  INFORMATION  CONTACT 
Edward  J.  Machuga.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334). 
Food  and  Drug  Administration.  200  C 
Street  SW.,  Washington,  DC  20204.  202- 
472-.'')6P0. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  5B3866)  has  been  filed  by 
Ralston  Purina  Co.,  Checkerboard 
Square,  St.  Louis,  Mo  63164,  proposing 
that  §  176.180  Components  of  paper  and 
paperboard  in  contact  with  dry  food  (21 
CFR  176.180)  be  amended  to  provide  for 
the  safe  use  of  cationic  soy  protein  (soy 
protein  isolate  modified  by  treatment 
with  3-chloro-2- 

hydroxypropyltrimcthylammonium 
chloride)  in  the  manufacture  of  paper 
and  paperboard  used  in  the  packaging  uf 
dry  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
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evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c),  as  published  in  the  Federal 
Register  of  April  26, 1985  (50  FR  16636). 

Dated:  June  14. 1985.  |.  ^ 

Ricliard ).  Ronk, 

Acting  Director.  Center  for  Food  Safety  and 

Applied  Nutrition. 

ira  Doc.  85-15214  Filed  6-24-85;  8:45  am] 

BILUNG  CODE  4160-01-M 


lt)ocket  No.  85F-0262] 

Ralston  Purina  Co.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ralston  Purina  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  cationic  soy  protein 
hydrolyzed  (hydrolyzed  soy  protein 
isolate  modified  by  treatment  with  3- 
chloro-2-hydroxypropyltrimethyl- 
ammonium  chloride)  in  the  manufacture 
of  paper  and  paperboard  used  in  the 
packaging  of  dry  food. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  J.  Machuga,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334). 
Food  and  Drug  Administration,  200  C 
Street,  SW.,  Washington.  DC  20204,  202- 
472-5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))).  notice  is  given  that  a 
petition  (FAP  5B3865)  has  been  filed  by 
Rulston  Purina  Co.,  Checkerboard 
Square.  St.  Louis.  MO  63164.  proposing 
that  §  176.180  Components  of  paper  and 
paperboard  in  contact  with  dry  food  (21 
CFR  176.180)  be  amended  to  provide  for 
the  safe  use  of  cationic  soy  protein 
hydrolyzed  (hydrolyzed  soy  protein 
isolate  modified  by  treatment  with  3- 
chloro-2- 

hydroxypropyltrimethylammonium 
chloride)  in  the  manufacture  of  paper 
and  paperboard  used  in  the  packaging  of 
dry  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  envircJnmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  ot  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c).  as  published  in  the  Federal 
Register  of  April  26. 1985  (50  FR  16636). 


Dated:  lune  14. 1985. 
Ricliard'].  Ronk. 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 
(FR  Doc.  85-15215  Filed  6-24-85;  8:45  am) 

aiLUNQ  CODE  4160-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(U-51723-BQ] 

Utah;  Notice  of  Proposed 
Reinstatement  of  Terminated  Oil  and 
Gas  Lease 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451).  a 
petition  for  reinstatement  of  oil  and  gas 
lease  U-51723-BQ  for  lands  in  Sevier 
County,  Utah,  was  timely  filed  and 
required  rentals  anfl  royalties  accruing 
from  January  1, 1985,  the  date  of 
termination,  have  been  paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $5  per  acre  and  16-%  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  Notice. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  U-51723-BQ  as 
set  out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188).  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  January  1, 1985.  subject  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
Orval  L.  Hadley. 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  85-15178  Filed  6-24-85:  8:45  am] 
BILUNO  COOE  4310-OCk-M 

[A-16868,  et  al.] 

Salt  River  Project,  AZ;  Proposed 
Modification  and  Continuation  of 

Wittidrawals 

June  13. 1985. 

As  a  result  of  the  review  made 
pursuant  to  section  204(1)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  90  Stat.  2754;  43  U.S.C.  1714.  the 
Bureau  of  Land  Management. 
Department  of  the  Interior,  proposes  to 
continue  the  subject  withdrawals  on 
lands  described  below  for  a  period  of  50 
years,  subject  to  review  and  extension 
of  the  withdrawals  for  an  additional 
period,  as  appropriate.  The  withdrawals 


will  be  terminated  as  to  other  lands  no 
longer  needed  for  the  purposes  of  the 
withdrawals. 

The  land  was  withdrawn  for  use  by 
the  Bureau  of  Reclamation  for  the  Salt 
River  Project,  a  mutti-purpose 
reclamation  project,  to  provide  for  a 
dependable  water  supply  to  municipal, 
industrial,  and  agricultural  users  in  the 
project  area  through  control  of  the 
waters  of  the  Sale  and  Verde  Rivers. 
Other  project  facilities  provide  for 
hydrogeneration  of  electric  power; 
operation  and  maintenance  of  dams, 
reservoirs,  water  transmission  and 
distribution  systems,  powerplants. 
switching  stations,  substations,  and 
other  water  and  electrical  related 
facilities. 

The  existing  withdrawals,  made  by 
Secretarial  Orders  issued  pursuant  to 
the  Reclamation  Act  of  June  17, 1902. 
segregate  the  lands  from  operation  of 
the  public  land  laws,  including  the 
mining  and  mineral  leasing  laws.  It  is 
proposed  to  modify  the  withdrawals  by 
opening  any  lands  now  segregated  from 
leasing  to  permit  applications  and  offers 
under  the  mineral  leasing  laws.  No  other 
change  in  the  segregative  effect  of  the 
withdrawals  or  use  of  the  land  is 
proposed. 

The  following  described  land  is 
included  in  the  proposed  modification: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  1  N..  R.  2  E.. 

Sec.  30,  lot  3.  NEV«SWy4.  NV4SW%. 
T  2  N.  R.  3  E.. 

Sec.  4,  SV4NWV4SWV4NEy4NWV4. 

swv4Swv4NEy4Nwy4. 

T.  3  N..  R.  3  R. 

Sec.  29,  lot  1; 

Sec.  34.  EV4NEy4.  excluding  patented 
mining  claims; 

Sec.  35.  WMiNWy4. 
T.  1  N..  R.  4  E.. 

Sec.  9,  lot  3; 

Sec.  14.  NMiNEy4; 

Sec.  17.  NMi. 
T.  13  N.,  R.  4  E..' 

Sec.  12,  EV4WV4NEy4,  WVi. 
T.  1  N.,  R.  5  E.. 

Sec.  3,  lots  6  and  10. 
T.  2  N..  R.  5  E., 

Sec.  23,  lot  9.  W^4NWy4NWy4SEy4. 
T.  12  N.,  R.  5  E., 

Sees.  1  and  2,  all  land  within  1  mile  on  each 
side  of  the  Verde  Riven 

Sees.  11  to  14.  inclusive,  all  land  within  1 
mile  on  each  side  of  the  Verde  River. 

Sees.  23  to  26,  inclusive,  all  land  within  1 
mile  on  each  side  of  the  Verde  Riven 

Sec.  36,  all  land  within  1  mile  on  each  side 
of  the  Verde  River. 
T.  12W>N.,  R.  5E..' 


'  Reclamation-withdrawn  land  lying  within  the 
exterior  boundaries  of  the  Coconino,  Prescott.  or 
Tonto  National  Forests. 
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St.-i;.s.  34.  35.  and  .%  nW  iund  within  1  mil<> 
on  each  side  iif  the  Verde  River. 
T  1  N  .  R  6  F... 

S«>c.  8.  the  nurth  3U5  feet  uf  the  west  305 
feet  of  lot  11. 
T  2  N.  R  6  E., 

Sec  13.  lots  2  and  3.  lots  B  tu  20.  inclusive. 
SK'.4SW%.  S^SF.V«;  excepting  ;ili  iund 
included  in  the  Pimn-Mdncopii:  Indian 
Reservation  l>y  the  Act  of  September  30. 
lS78(92Stat  851): 
Sec.  14.  all  of  .Arizona  Otnal: 
S«rc.  21.  Arizona  Canal  in  N'^i.^F.'/i; 
Sec.  22.  lot  31  and  all  of  Arizona  Canal: 
Sec.  23.  lot  17.  and  all  of  Arizona  Canal; 
S.T.  24.  lots  1.  2.  3.  and  4.  W'-iK'j. 
NKV4NW'/v  S'/2NW'/«.  SW'/«  and  that 
portion  of  NVV"4NW'-4  ex  Judi  «l  from  the 
Pim-j  Maricopa  Indian  Reservation  by 
Act  of  September  30.  1978  (92  Stat  B"".!): 
S«-c.  27.  lots  4  and  1.*;: 
Sec.  28.  lot  22; 
S«^.  33.  SK"4NWV4. 
T.  5N..  R.6R.' 

Sec.  1  lot  1.  SEV,NK=/4: 
See.  i;i  f'-iSE'^; 
S«>c.  24.  K'a: 

Sec.  25.  NE'«NE'-4.  E'2K'/.(NW'4NEV4. 
NWV4NE%NW '/4NE'/4.  E'/iSR''4.\K"4. 
N'/.NWWSEV4NE"4.  SEV4NW''4 
SE'-iiNE V4.  NE'/iSW y4SE''4NK V«. 
T.  7N..  R.  BE..' 

S<!C.s.  1  to  4.  inclusive,  all  land  within  1  mile 

on  each  side  of  the  Verde  River 
S«T.s.  9  to  16.  in-„lusive  all  ianJ  within  1 
mile  on  each  side  of  'he  Verde  River 
Sees.  24  and  25.  all  land  v«ithin  1  mile  on 
e:i(  h  side  of  the  Verde  River. 
T  HN.  R  BE..' 
Sees  2.  3.  and  4; 
Sec.  8.  ail  land  within  1  mi!e  on  each  siile 

of  the  Verde  River; 
Sees  9  and  10; 
Sees.  11  and  14.  all  land  wiihin  1  mile  on 

each  side  of  the  Verde  River 
S«C8.  15.  16.  and  17; 
Sees  20.  21.  and  22; 
Sec  23.  all  land  within  1  mile  on  each  side 

of  ihe  Verde  River 
Sees.  2B.  27.  and  28; 
Sec.  29.  all  land  within  1  mile  on  each  side 

of  Ihe  Verde  River 
Sees.  33.  34.  and  3.S. 
T  9N.  R  6E..' 

Sees  1.  2.  and  3.  ail  land  iviihin  1  mile  on 

each  side  of  the  Verde  River. 
Sees  9.  10.  and  11.  all  land  within  1  mile  on 

each  side  of  the  Verde  River 
Sees.  13  to  16.  inclusive,  all  land  within  I 

mile  on  each  side  of  the  Verde  River 
Sers.  21  to  28.  inclusive,  all  land  within  1 

mile  on  each  side  of  the  Verde  River 
Sees.  33  to  3B  inclusive,  all  land  within  1 
mile  on  each  siile  of  the  Vcrrle  River 
T  9',»N..  R  6E..' 

Sees.  22  to  28,  inclusive,  all  land  within  1 

mile  on  each  side  of  the  Verde  River 
Se<M.  33  to  3fl,  inclusive,  ail  land  within  1 
mile  on  each  side  of  the  Verde  River.  - 
TlON.  R.  6E..'  ' 

Sees  1  and  2.  ail  land  within  1  mile  on  each 

side  of  the  Verde  River 
Sees   10  to  15  inclusive,  all  land  within  1 

mile  on  each  side  of  the  Verde  River 

Sees.  22  to  27.  inclusive,  all  land  within  1 

tTiile  on  each  side  of  the  Verde  River: 


Sees.  33  to  36.  inclusive,  all  land  within  1 
mile  on  each  side  of  the  Verde  Rivr. 
T  11  N.  R  6E..' 
Sees.  1  to  5.  inclusive,  all  land  within  1  mile 

on  each  side  of  the  Verde  River 
Sees  8  to  13.  inclusive,  all  land  within  1 
mile  on  each  side  of  the  Verde  River 
Sec.  14.  all  land  within  1  mile  on  each  side 
of  the  Verde  River  excludinK  HES  No. 
320: 
See.  15.  all  land  within  1  mile  on  each  side 

of  the  Verde  River: 
Sees.  22  to  26.  inclusive,  all  land  within  1 

mile  on  each  side  of  the  Verde  River: 
Sees.  35  and  36.  all  land  wilhin  I  mile  on 
each  side  of  the  Verde  River. 
T.  12N.  R  6E..' 
Sees.  5  to  8.  inclusive,  all  land  within  1  mile 

on  each  side  of  the  Verde  River: 
Sees.  17  to  20.  inclusive,  all  land  within  1 

mile  on  each  side  of  the  Verde  River; 
Sees.  28  to  34,  inclusive.  ;i!l  land  within  I 
mile  on  each  side  of  the  Verde  River. 
T.  12WN.  R.6E.. 

Sec.  31.  all  land  within  1  mile  on  each  side 
of  the  Verde  River. 
T.  1  N..  R.  7  E., 

See.  18,  those  portions  of  lulu  5  and  8  and 
NE'/4SW/4  lying  south  and  east  of  L'sery 
Pass  Road,  lots  3  and  6.  N'^iiSE'/i. 
1 .  2  .N..  R.  7  E.. 
See.  1.  lots  1  to  7.  inclusive.  S'ajNE'/4.S'/^: 
Sec  2.  lots  1  to  6.  inclusive.  S'.jNW'/..  S'A: 
See.  3.  lots  1,  2.  3.  and  4.  S'/iN'^i.  S'-i; 
S«;c.  4,  lots  11  to  17.  inclusive  lots  21  and 

22.  SWNEV4.  EHSWV4.  SE'/i: 
See.  5.  lots  18.  20.  21.  and  22.  E'/iSW'/i. 

SW'/4SW'/4.  SE'i; 
S^e.  6.  lots  12  and  15.  SE''4SEy4; 
Sec.  7,  lots  11. 14. 15.  and  18,  EViE'/i: 
S<c.  8.  lots  1  to  7,  inclusive.  SViNE'A. 

SEV4.\W>/4.  E''iSWy4.  SE'/4; 
See.  9  to  16.  inclusive: 
S»^c.  17.  lots  1.  2.  3.  and  4.  NE'A.  E'/iWV,,: 
Sec.  18.  lots  16.  17.  18.  19.  20.  24.  25.  26.  and 

27.  E'/2NE'/4.  SEV4: 
Sec.  19.  lo»8  1.  2.  3.  and  4.  E'^.  EViW'/i; 
Sec  20.  NW  'A. 
T.  3N..  R.  7E.' 

See.  25.  lots  3  and  4.  S'/kSW^.  W'/iSE'/i: 
See.  28.  S'/i: 

See.  27.  channel  of  the  Salt  River  from 
Tonto  Creek  to  ihe  Verde  River  and  all 
land  lying  within  1  mile  thereof  in 
E'.;iSW'/4.  SW',4SVVV4  and  SE'/i; 
Sec.  28.  channel  of  the  Salt  River  from 
Tonto  Creek  to  the  Verde  River  and  all 
land  lying  within  1  mile  thereof  in  lot  12 
andSE'4SEV4; 
Sec.  .13,  channel  of  the  Salt  River  from 
Tonto  Creek  to  the  Verde  River  and  all 
land  lying  within  1  mile  thereof  in  lots  6. 
7.  8.  9.  10, 12. 13. 14. 15.  and  16.  NEy4. 
NVsSEW: 
See.  34.  channel  of  the  Salt  River  from 
Tonto  Creek  to  the  Verde  River  and  all 
land  lying  with:n  1  mile  thereof  in  lot.s  1. 
2.  4.  5,  6,  8.  and  9,  N'/^.  .N'.^SW'A; 
Sec.  35.  channel  of  the  Salt  River  from 
lonto  Creek  to  the  Verde  River  and  all 
land  lying  within  1  mile  thereof  in  lots  1. 
2.4.  andS.  E'/i.  NWV4: 
Sec.  36.  channel  of  the  Salt  River  from 
Tonto  Creek  to  the  Verde  River  and  all 
land  lying  within  1  mile  thereof. 
T.  4  N..  R.  7  E..' 


See.  4.  lilts  9  to  16.  inclusive.  S''kN'4, 

N'/^SW'A.  NWViSE''4: 
S»'c  5.  lots  1  to  n,  inclusive.  S'/^NWV4. 

N''i.SW'^4.  SWViSW'A: 
Sec.  8,  lot  1; 
See  26.  lots  land  2; 
Sec.  27.  lots  9,  10,  11.  12. 13.  15.  and  16. 

SW'/4NE'/4. 
T  5  N..  R.  7  E..' 

S<-c.  2.  all  land  within  1  mile  on  each  side 

of  the  Verde  River 
S«'e.  3.  N'/z  and  those  portions  of  S'/,(  within 

1  mile  on  each  side  of  the  Verde  Ri  .er 
Sees.  4  to  10.  inclusive,  all  land  within  1 

mile  on  each  side  of  the  Verde  Kiver; 
S«;es.  10  to  21.  inclusive,  all  land  within  1 

mile  on  each  side  of  the  Verde  River 
Sej;.  28,  ail  land  within  1  mile  on  each  si<le 

of  the  Verde  River 
Sec.  29.  lots  1  to  6,  ini;lusive.  E'-^. 

N'',.NW'/4.  SE'/4NW'/4: 
.Sec.  30.  lots  1  to  a.  inclusive.  W'/»NW  'A. 

SE'/i\W'/4.  SW'/4.  N'^SE'/4.  SW'/iSEU; 
See.  32.  lots  1  to  11.  E'/!jE'.<!;  SW'^SW'A. 

EV2SW'/4: 
5>ec.  33.  all  land  wilhin  1  mile  of  the  Verde 

River 
1.  BN.,  R.  7K.' 

Sees.  2  to  Pi.  inclusive,  all  land  within  1  mile 

on  e.Tch  side  of  the  Verde  River: 
Se<;s.  8  to  16,  inclusive,  all  land  wilhin  1 

mile  on  each  side  of  the  Verde  Rivf-r 
Sec.  21.  All: 
Sees  22  to  24  inclusive  all  land  within  1 

miie  on  each  .side  of  the  Verde  River 
Sec.  26.  .\W.  all  land  within  1  mile  on  each 

side  of  Ihe  Verde  River  and  SWU: 
S(!C8.  27  and  28.  ail  land  within  1  mile  on 

eaf;h  side  of  the  Verde  River 
Sees.  32  to  35.  inclusive,  all  land  within  1 

mile  on  each  side  of  the  Verde  River. 
T  7.N..  P.7E.' 

Sees  Band  7.  all  land  within  1  mile  on  ear:h 

side  of  Ihe  Veide  River; 
S(.'cs  17  to  21.  inclusive,  all  land  within  1 

mile  on  each  side  of  the  Verde  River; 
Sees.  28  to  34.  inclusive,  all  land  within  1 

mile  on  each  side  of  the  Verde  River 
T.  ION,  R.  7E.' 

Sees.  19.  20.  and  30.  all  land  within  1  mile 

on  each  side  of  the  Verde  River. 
T  11  N..  R  7E..' 
Sec  5.  all  land  within  1  mile  on  each  side 

of  the  Verde  River 
Sees.  8  and  9.  all  land  within  1  mile  on  each 

side  of  the  Verde  River 
See.  16.  all  land  within  1  mile  on  each  side 

of  the  Verde  River 
Sec.  17.  all  land  within  1  mile  on  each  side 

of  the  Verde  River,  excluding  HES  No. 

333: 
Sees.  20  and  21.  all  land  wi'hin  1  mile  on 

each  side  of  the  Verde  River,  excluding 

HES  .No.  333; 
S«'cs  28  and  29.  all  land  within  1  mile  on 

each  side  of  the  Verde  River 
Sec.  32.  all  land  within  1  mile  on  each  side 

of  the  Verde  River. 
T  1  N.  R  8E„ 

Sec  2,  SVV'/4SW'-4. 
T.  2  \  .  R.  8  E.. 
Sees.  1  to  9.  inclusive,  channel  of  the  Salt 

R:ver  from  Tonto  Creek  to  the  Verde 

River  and  all  land  lying  within  1  mile 

thereof. 
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r.  3  N  .  R.  «  F... 

S>k't:.  Z\.  channel  of  Ihe  Siill  Kivrr  from 
Tontd  Ort'k  to  the  Vorilo  River  wnd  all 
liiiid  lying  within  1  mile  th(!rr()r: 

Sfi:s  ZZ  and  23: 

St't:.  ::4,  channel  of  tfet-  Sail  River  from 
Tonio  ('reek  to  the  Verde  River  and  all 
land  lying  within  1  mile  thereof; 

Sec,  25.  channt^l  of  the  Sail  River  from 
Tonto  Creek  to  the  Verde  River  and  ull 
land  lying  within  1  mile  thereof: 
including  all  of  the  C^anyon  I.ak(! 
Reservoir, 

Sec.  26,  NW'/4NW''<  and  the  channel  of  the 
S.ilt  River  from  Tontu  Creek  to  the  Verdt- 
River  and  all  land  lying  within  1  mile 
thereof,  including  all  of  the  (^myon  Uike 
Ri'servoir: 

Sees.  27  to  3(i.  inclusive,  channel  of  the  Sail 
River  from  TonIo  Creek  to  the  Verde 
River  and  all  land  lying  within  1  mile 
lh(Te(if.  including  all  <»f  the  Canyon  l-ike 
Reservoir, 
r.  2N.R.9K.. 

Si-cs.  2  to  B.  inclusivr.  channel  of  the  Sail 
River  from  Tonto  C'reek  to  the  Verde 
River  and  all  land  lying  within  1  mile 
thereof: 

Sec.  8.  NF.'4  and  that  portion  of  NW"* 
w  ithin  the  channtjl  of  the  Salt  River  from 
Tonto  Creek  to  the  Verde  River  and  all 
land  lying  within  1  mile  thereof: 

Sec.  9.  channel  of  the  Salt  River  fr(mi  Tonto 
Creek  to  the  Verik'  River  and  .ill  l.ind 
lying  within  1  mile  thereof,  including  all 
of  the  Canyon  Lake  Reservoir: 

Sees.  10  and  11: 

Sec.  15.  N' J. 
I.  3N..  R.  9E..' 

Sees.  22  to  36.  inclu»i\e.  channel  of  the  Salt 
River  from  Tonto  Creek  to  the  Verde 
River  and  all  land  lying  within  1  mile 
thereof,  including  all  of  the  Canyon  l^ike 
Reservoir, 
r  3N..  R.  lOF..,' 


Sees  13  to  32,  incluiive.  channel  of  the  Salt 
River  from  Tonto  Creek  to  the  Verde 
River  and  all  land  lying  within  1  mile 
thereof.-  including  all  of  the  Apache  l.ake 
and  the  Canyon  1  ake  Reservoirs: 

Sees  35  and  36.  channel  of  the  Salt  River 
from  TonIo  Creek  to  the  Verde  River  and 
all  land  lying  within  1  mile  thereof, 
including  all  of  the  Apache  l^ike 
Reservoir. 
.  3N..  R.  11  F...' 

Sees.  1  to'4.  inclusite.  channel  of  the  Salt 
River  from  Tonto  Creek  to  the  Verde 
River  and  all  land  lying  within  1  mile 
thereof,  including  all  of  the  Apache  l.ake 
Reservoir: 

Sees.  8  to  23.  inclusive,  channel  of  the  Salt 
River  from  Tonto  Creek  to  the  Verde 
River  and  all  land  lying  within  1  mile 
thereof:  , 

Sees.  27  to  33.  incluBive.  channel  of  the  Salt 
River  from  Tonto  Creek  to  the  Verde 
River  and  all  land  lying  within  1  mile 
thereof,  including  all  of  the  Apache  Lake 
Reservoir. 

4N.  R.  llE..' 

Sec.  1.  lots  1.  2,  and  4.  SEUNE'A, 
SU'-4NW'4.  SW'4,  .N'2SE''4,  N'-sSE'^. 
SW'4SE'4: 

Sec  1.  lots  1.  2.  and  3.  S':N'E'4, 
SE'4NW''4.  NE'«SW'4.  SE"4: 


Sec.  11.  NE'/4NEV4; 

Sec.  12,  N'4,  NVaSW"/,.  SE'A; 

Sees.  23  to  26,  inclusive,  channel  of  the  Salt 

River  from  TonIo  Creek  to  the  Verde 

River  and  all  land  lying  within  1  mile 

thereof: 
Sees.  34.  35.  and  36,  channel  of  the  Salt 

River  from  Tonto  Creek  to  the  Verde 

River  and  all  land  lying  within  1  mile 

thereof. 
T.  5N..  R.  11  E..' 
Sec.  7,  SE  USE 'A: 
Sec.  8,  W'/bSWV.: 
Sec.  17,  Wl^NE'A,  W'4NW'/4.  SEUNW'/i, 

SW'/4,  W'/^SEV4,  SE'.iSE'/4: 
Sec.  18,  E'/2NEV4.  NE'^SE'A: 
Sec.  20,  E"ii.  N"2NW"4,  SE'iNWU. 

NE'/4SWV4; 
Sec.  21,  NEV4,  N'-,iNW''4,  S'/iSW'.-ii. 

NE'4SE"4,  W'bSE'A: 
Sec.  22,  S'bN'j,  N'^S'/j,  SE%SW'/4, 

SV2SE'/4: 
Sec.  23,  S'/2NW'/4.  SWV4,  SW'/4SE'.4: 
Sec.  25.  W'/zNWV*.  SE'iNW'^,  SWV4. 

S'iSE'/4: 
S<n;.  26.  NV^,  NV2SV2.  SK'mSWA,  S'/aSE'A: 
S«'c.  27,  NE'/4,  EV2NWV4.  NVV'/4NW'/4, 

SWV4,  NE"4SEV4: 
Sec.  28.  N'^2NE'./4,  SWV4NE'/4,  N'.liNWVi, 

SK'/4NWV4,  N'/iSEV4: 
Sec.  34,  EV2,  NEV4NVVV4: 
Sec.  35,  EVi.  VWaNWA,  SE"4NW'/4.  S^: 
Sec.  36.  ALL. 
T.  4N.,  R.  12E.,' 
Sec.  4.  W'/sSW'm: 
Sec.  5.  lots  2,  3.  and  4.  SWV4NEV4. 

S'/:NWV4,  SVs: 
Sec.  6,  lots  1  to  6.  inclusive,  S'  2NEV4,  SE'/i 

NW'/4,  E'/^SWy4,SE"4: 
Sec.  7.  lots  2,  3,  and  4,  E'b.  SE'ANWV*.  E'/a 

SWV4: 
Sec.  8,  All: 

Sec.  9,  SV=NE"4.  W'/j.  SEV4; 
Sec.  10.  S'/2N'/2,  S''2; 
Sec.  11.  All: 

Sec.  12.  SW'/iNWVi,  SWy4: 
Sec.  13.  W'/z,  SE"4; 
Sec.  14.  N'/2.  NViS'i,  SE'/4SE'/4: 
Sec.  15.  N'/2N'/2,  SE'ASE'^: 
Sec.  16,  All: 

Sec.  17.  N'/2.  N'/aSVj.  SE'/4SWy4: 
Sec.  18,  lots  1  and  2,  NEUNE'/i,  SEV4 

NWV4.  SW"4.  SWV4SE''4: 
Sec.  19.  E'/2,  and  that  portion  W'/2  in  the 

channel  of  the  Salt  River  from  TonIo 

Creek  to  the  Verde  River  and  all  land 
lying  within  1  mile  thereof: 
Sec.  20,  W'/2NEV4,  SEV4NE'/4.  W"2,  SEV4; 
Sec.  21,  E"2,  EVzW'-i.  SW'/4NV\"'4,  W'/z 

SVV'.4: 
Sec.  22.  N'^N'2,  SW'/4NWl4,  W'/aSW'/4, 

SE''4SWV4.  S'/2SEV«: 
Sec.  23,  NEV4NEV4.  SVaN's.  S'-i: 
Sees.  24  and  25.  All: 
Sec.  26.  N'^.  SWA:  , 

Sees.  27  to  34.  inclusive. 
T.  5N..  R.  12E.,' 

See.  31.  W'bSWVi,  SEV4SWy4.  SWV4SEV4. 
T.  3N.,  R.  13E..' 

Sec.  1.  NV2NE''4,  SEy4NE'i.  Ny2NWy4.  EVi 
SEU. 
T.  4N'.,  R.  13E.,' 

See.  17.  SWV4.  SV2SEV4: 
Sec.  18.  lots  3  and  4.  EV2SWV4,  SE^i: 
Sec.  19.  lots  3  and  4,  N'/2NEy4.  SEV4NE'.'i, 
E"2SW''4,  S"2SEV4: 


Sec.  20,  NV2,  SWy4SVVy4,  Ey2SEy4: 
Sec.  21,Sy2NWy4.SV2: 
Sec.  22,  SVz; 

Sec.  23.  wyiswy4.  sEy4Swy4.  syzSEv*: 

Sec.  25.  SV<i: 

Sec.  26,  NyzNEVi,  SEy4NEy4,  WyzNWV*. 

SEy4Nwy4,  E'/4Swy4,  swy4SEy4; 

Sec.  27.  NVz.  NWy4SWy4,  NEy4SEy4; 

Sec.  28.  N^,  NVzS'A: 

Sec.  29,  Ny2,  SWy4.  N'/^SEy*: 

Sec.  30,  lots  1.  2.  3.  and  4,  NV4NEy4,  E'/i 

wyz,  SEy4: 

Sec.31.Ny2NEy4: 

Sec.  32.  S'/iNEy4.  EyzNYV^i,  NWy4NWy4, 
NEy4SEy4: 

Sec.  33,  SyzNVz,  Syz: 

Sec.  34,  All: 

Sec.  35,  Ny2NEy4.  W'/<!,  Sy2SEy4: 

Sec.  36.  All. 
T.  3N..  R.  14E..' 

Sec.  4.  SWy4; 

Sec.  5,  Ny2SWy4,  SEy4; 

Sec.  6,  lot  4,  SEy4NWy4,  NEy4SWy4.  SEy4; 

Sec.  7,  lots  1  and  2,  W'/^NEy4,  SEy4NEy4. 
Ey2NWy4: 

Sec.  8,  NEVi,  E'-2NWy4,  SWy4NWy4; 

Sec.9,  NWy4. 
T.  4N..  R.  14E.,' 

Sec.  30,  lol4,  SEy4SWy4: 

Sec.  31,  lot  1,  FMWV-z.  NWy4SEy4. 
I*  1  c    R   2  F 

Sec.  12,  W'/2NEy4NWy4NWy4NEy4.  Nwy4 
NWV4NWy4NEy4. 
T.  1  S.,  R.  3  E., 
Sec.  6,  lot  8. 

T  1  ^     R   fi  P 

Sec.  21.  s'/2S'/,;Swy4Swy4Swy4.  swy« 
sw  yiSE  y4sw  y4sw  y4. 
T.  1  s..  R.  10  E.. 

See.  30,  lot  4: 

Sec.  31,  Nyz  of  lot  1,  WyzNE'/i,  SEV;NEy4. 
NEy4NWy4: 

Sec.  33.  lots  1,  2,  3,  and  4; 

Sec.  34,  Ny2  of  lot  2,  Ny2SEy4. 

The  areas  described  contain  approximately 
168,033.44  acres  in  Coconino,  Gila,  Maricopa. 
Pinal,  and  Yavapai  Counties.  Arizona. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  undersigned 
officer. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources, 
and  will  review  the  withdrawal 
rejustification  to  ensure  that 
continuation  or  modification  would  be 
consistent  with  the  statutory  objectives 
of  the  programs  for  which  the  land  is 
dedicated:  the  area  involved  is  the 
minimum  essential  to  meet  the  desired 
needs;  the  maximum  concurrent 
utilization  of  the  land  is  provided  for; 
and  an  agreement  is  reached  on  the 
concurrent  management  of  the  land  and 
its  resources.  The  authorized  officer  will 
also  prepare  a  report  for  consideration 
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by  the  Secretary  of  the  Interior,  the 
President,  and  the  Congress,  who  will 
determine  whether  or  not  the 
withdrawals  will  be  continued  or 
modified,  and  if  so,  for  how  long.  The 
final  determination  will  be  published  in 
the  Federal  Re^ster.  The  existing 
withdrdwdis  will  continue  jntil  such 
final  determination  is  made. 

All  communications  in  connection 
with  this  proposed  action  should  be 
addressed  to  the  undersigned  officer. 
Bureau  cf  Land  Management. 
Dtpartment  of  the  Interior.  P.O.  Box 
16563.  Phoenix,  Arizona  85011. 
John  T.  Mezn*. 

Chief.  Br<L  It  h  of  Lands  and  Minerals 
Opera  iwn. 

IFR  Coi:  aS-15260  Filed  6-24-85:  8:45  am] 

■aiMQCOOC  43tO-3I-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  .National  Register  were  received  by 
the  National  Parle  Service  before  |une 
14,  laas.  Pursuant  to  §  60.13  of  36  CFR 
Part  60  written  comments  concerring  the 
significance  of  lht»se  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register.  National  Park 
Ser\'ice,  U.S.  Department  of  the  Interior. 
Washington,  D.C.  2C243.  Written 
comments  should  be  submit'ed  b>  July 
10, 1965. 
Carol  D.  Shull. 

Chief  •'  RegjstTOtivn.  National  Register. 
ALABAMA 
lerferson  County 

Birmingham  vicinity.  Heaviest  Corueron 
Earth.  u\  Ave  .  N.  and  20th  St.  N. 

TuacakxMa  County 

Tiiscaloosa.  Audubon  Place  Historic  D. strict. 
LSI  5-1707  (odd)  University  Blvd.  »  a8-37 
Audubon  PI. 

Wilcox  County 

Camden  vicinity.  Bethea.  Tristram.  House. 
AL  28  and  CR  22 

COLOR. \DO 

Mineral  County 

Creede.  Sevenmie  Bridge  (Vehicular  Bridges 
in  Colorado  IR).  County  Rd  6  Miles  SW  of 
Creede 

KENTUCKY 

Calloway  County 

Backushurg  vicinity.  Archeological  Site 

I5CIVM. 

leffentofl  Cou^ity 

Louisville.  Madrid  Building.  545  S.  3rd  St. 


Lxiuisville.  .Storks  Building.  455  S.  4th  Ave. 
McCrarken  County 

Padurah  vicinity.  Archeological  Site 
tSMcNSl. 

Menifee  County 

Frencliburg  vicinity.  Archeological  Site 
15.\IFj.i5. 

Mercer  County 

Harrodsburg  vicinity,  Archeological  Site 
15ME15.  Dry  Branch  Rd. 

MICHIGAN 

Lapeer  County 

Lapeer  Armslrjng.  foseph.  House  (Lapeer 

MR-M.  707  Monroe  St. 
I,apeer.  Dutton.  /awes  8 .  House  (Lapeer 

A/ft.4;.  605  Calhoun  St. 
Lapeer.  Hart.  Rodney  C.  House  (Lapeer 

MR.\I.  326  W.  Park  St. 
Lapeer,  /  -vener.  John  and  Julia.  House 

(Lapeer. ^dRA).  1444  W.  Genesee  St. 
Lapeer.  Lee,  John  and  Rosetta.  House  (Lapeer 

MRA).  823  Calhoun  St. 
lapeer.  Perry.  Wnrren.  House  (Lapeer  MRA). 

mi  Saginaw  St. 
Lapeer.  Piety  Hill  Historic  District  (l.opeer 

MR.\I.  Roiixhly  bounded  by  Park,  Calhoun. 

Nepressing.  Cramlon  &  Main 
La  peer,  Tomlinson.  Samuel  J.  House  (Lapeer 

.MRA).  841  Calhoun  St. 
Lapeer.  Tuttle.  Columbus.  House  (Lapeer 

.V/L-tA610N.  MainSi 
l.aceer.  Van  Dyke.  Peter  House  (Lapeer 

Mtl-\J.  1091  Pine  St. 
Lapeer.  Watson.  William  H.  and  Sabrina. 

House  (Lapeer  MRA).  507  Cedar  St. 
Lapeer,  White.  Jay.  House  (Lapeer  MR.-\). 

1109  W.  Genesee  St. 

MISSOURI 
|a  Jison  County 

Kansas  City.  Jensin-Salshery  Laboratories. 

520  W.  21SI  St. 
57.  Louis  (Independent  City) 
Winke.'rreyer  Building.  11th  and  Walnut.  Sts. 

St.  Louis  County 

Cl.jyion.  Seven  Cables  Buildms-  18-26  N. 
Meramec 

NEW  YORK 

Cattaraugus  County 

Clean.  Oiean  Public  Library.  116  S.  Union  St. 
New  York  County 

New  York,  West  6?th  Street  .■\rtists' Colony 
Historic  District.  1-39  and  40-50  W  67lh 
St. 

Oneida  County 

Kirkland  vicinity.  Norton.  Rev.  Asahel. 

Homestead.  Norton  Rd. 
Utica.  First  Baptist  Church  of  Deerfitld. 

Herkimer  Rd. 

OtHego  County 

Middlefield.  Middlefield  Hamlet  Historic 
District.  CR  35.  Rezen,  Whiteman,  and 
Long  Patent  Rds. 

Middlefield.  No'-th.  Benjamin  D.,  House.  NY 
166.  The  Plank  Rd. 


Westchester  County 

Village  of  Port  Chester,  Life  Savers  Building. 
N.  M.iinSt. 

NORTH  CAROLINA 

Durham  County 

Ch.ipel  Mill  vincity,  Meadowmont.  Off  IMC  .M 

Lee  County 

Sanford,  Downtown  Sanford  Historic 
District.  Roughly  bounded  by  Gordon  St.. 
Homer  Blvd.,  Cole  and  Chatham  Sts. 

Rutherford  County 

Golden  Valley  vicinity.  Melton-Fortune 
Farmstead.  SR  1006"  S.  of  NC  226 

TENNESSEE 

Bedford  County 

WartracL"  vicinity,  Clark.  Henry  A.,  House. 
Fairfield  Rd. 

Davidson  County 

Antioch  vicinity.  Gray.  Benajah.  Log  House. 
446  Battle  Rd. 

Lincoln  County 

Coldwaler  vicinity,  Lincoln  County  Poor 
Hui:se  Farm.  Yukon  Rd. 

Rutherford  County 

Murfreesboro.  East  Main  Street  Historic 
Distrirt.  Roughly  E.  Main,  E.  Lyfle,  College. 
University  and  E.  Vine  Sis. 

Scott  County 

Hunt.<ivllle.  Fiist  National  Bank  of  Huntsville. 
*4  Courthouse  Sq. 

WISCONSIN 

Dane  County 

Madison.  Liittrop  Hall.  1050  Unix  •^rsity  Ave.. 

University  of  Wisconsin  Campus 
Madison.  Stock  Pavilion.  Ib75  Linden  Dr.. 

University  of  Wisconsin  Campus 

|FR  Hoc.  85-15216  Filed  6-24-85:  845  am] 

BILLIMG  COOE  4310-70-M 


Bureau  of  Reclamation 

Kesterson  Reservoir  Closure  and 
Cleanup;  Postponement  of  Scoping 
Sessions  for  Draft  Environmental 
Impact  Statement 

The  Bureau  of  Reclamation  (Bureau)  is 
postponing  until  further  notice  the  public 
scoping  sessions  for  the  environmental 
impact  statement  (EIS)  on  closing  and 
cleaning  up  Kesterson  Reservoir  in 
Merced  County,  Calilornia.  On  May  28, 
1985  (50  FR  21669)  the  Bureau  published 
a  notice  of  intent  to  prepare  the  EIS  in 
cooperation  with  the  Fish  and  W'ldlife 
Service  (Service).  Two  scoping  sessions 
were  originally  planned  for  June  26  and 
27  in  Mendota  and  Los  Banos  California. 
These  were  intended  to  solicit  public 
comments  on  significant  issues, 
potential  environmental  effects  and 
other  information  related  to  closing  and 
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cleaning  up  Kesterson  Reservoir. 
However,  it  was  decided  to  postpone 
the  .sessions  until  after  the  Bureau 
submits  the  closure  and  cleanup  plan  to 
the  California  State  Water  Resources 
Control  Board. 

The  Bureau  will  notify  interested 
parties  when  the  scoping  sessions  are 
rescheduled.  Bureau  contacts  for 
information  on  the  EIS  and  scoping 
sessions  are  Roderick  Hall  (916)  484- 
4792  and  Bob  Schroeder  (916)  4«4-4507. 
The  Service  contact  is  Stephen  B  Moore 
(916)  484-4133. 

Drttcd;  |une  21. 1985. 

Rub«rt  A.  Olson. 

A(.liii}:  Cowrnissioiicr. 

(!R  Udc  B,'i-l,"i317  Filed  $-24-U.'i;  8:45  Hmj 

BILLMG  CODE  431(M»-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Public  Information  Collection 
Requirements  Submitted  to  OMB  (or 
Review 

The  Agency  for  InlBrnntional 
Di'velopmcnt  submitted  the  following 
public  information  collection 
requirements  to  OMB  for  review  and 
cJpRrance  under  the  Paperwork 
Reuuction  Act  of  198a  Pub.  L.  96-511. 
Comments  regarding  these  information 
collections  should  be  addressed  to  the 
C1MB  reviewer  listed  at  the  end  of  the 
rnlry  no  later  than  July  5, 1985. 
Comments  may  also  be  addressed  to, 
ciod  copies  of  the  submissions  obtained 
from  the  Reports  Management  Officer. 
Ms.  Mclita  E.  Yearwood,  (202)  632-3378. 
IKM/PE.  Room  708B,  BA-12. 
Vvashington.  DC.  205^3. 

n.itc  Submitted:  June  12. 1985 
Submitting  Agency  Agency  for 

international  Development 
OMB  Number  0412-0017 
F(jrm  Number:  AID  1440-3 
Type  of  Submission.  Extension 
Title:  Contractor's  Certificate  and 
.Agreement  with  All) — Contractor  s 
Invoice  and  Contract  Abstract 
IHjrpose:  When  AID  ib  not  a  party  to  a 
contract  which  it  finances,  this  form 
provides  the  means  to  collect 
information  and  to  take  appropriate 
action  in  the  event  contractors  do  not 
comply  with  AID  requirements. 
Reviewer:  Francine  PIcoult  (202)  395- 
7231.  Office  of  Management  and 
Budget,  Room  3201.  New  Executive 
Office  Building,  Washington.  D.C. 
10503. 


Drtted:  )une  12. 1985. 
Fred  O.  Allen. 

Planning  and  Evaluation  Division. 
\VR  Doc.  85-15261  Filed  6-24-85:  8:45  am| 

BILLING  CODE  IIIS-OI-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-19  (Sub-105X)] 

The  Baltimore  and  Ohio  Railroad  Co.; 
Abandonment  In  Clay  County,  WV; 
Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152, 
Subpart  F — Exempt  Abandonments  to 
abandon  its  4.99-mile  line  of  railroad 
between  milepost  62.2  near  Dundon  and 
milepost  67.19  near  Hartland. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line,  and  (2)  that 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  [or  by  a  State  or 
local  governmental  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  any  U.S.  District 
(]ourt,  or  has  been  decided  in  favor  of 
the  complaint  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen.  360  LC.C.  91 
(1979). 

The  exemption  v\ili  be  effective  July 
25, 1985  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  July  5. 1985,  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  July  15, 1985 
with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative: 
Rene  J.  Gunning.  Suite  2204. 100  No'lh 

Charles  St..  Baltimore,  MD  21201 
Peter  J.  Shudtz,  Box  6419.  Cleveland,  OH 

44202 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  June  10. 1985. 


By  the  Commissioifc  Heber  P.  Hardy. 
Director,  Office  of  Proceedings. 
James  H.  Bayne, 
Secretury. 
(FR  Doc.  85-15206  Filed  6-24-85:  8:45  am) 

BILLING  CODE  7035-01-lt 


(Finance  Docket  No.  30581  (Sut>-1)l 

Burlington  Northern  Railroad  Co.  and 
the  Milwaukee  Road  Inc.;  Pooling 
Agreement 

agency:  Interstate  Commerce 

Commission. 

action:  Institution  of  proceeding. 

summary:  The  Commission  is  instituting 

a  proceeding  to  consider  the  application 
of  the  Burlington  Northern  Railroad 
Company  (BN)  and  the  Milwaukee  Road 
Inc.  (.MILW)  under  49  U.S.C.  11342  for 
approval  of  a  pooling  of  car  service  for 
handling  of  traffic  between  La  Crosse. 
WI  and  Winona.  Ml 
DATES:  Verified  statements  supporting 
or  opposing  the  application  must  be  filed 
by  July  22, 1935.  Verified  replies  must  be 
filed  by  August  12.  1985. 
ADDRESSES:  Send  pleadings  referring  to 
Finane  Docket  No.  30581  (Sub-No.  1)  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  D.C.  20423. 

(2)  Applicants'  representatives: 
Peter  M.  Lee.  Burlington  Northern 

Railroad  Company.  3800  Continental 
Plaza.  777  Main  Street,  Fort  Worth.  TX 
76102.  "♦ 

William  L.  Phillips.  The  Milwaukee 
Road  Inc..  516  West  Jackson 
Boulevard.  Chicago.  IL  60606 
FOR  FURTHER  INFORMATION  CONTACT 
Louis  £.  Gitomer  (202)  275-7936. 
SUPPLEMENTARY  INFORMATION:  BN  and 
MILW  presently  operate  separate  routes 
between  La  Crosse  and  Winona.  BN's 
route  runs  along  the  east  side  of 
theMississippi  River  and  crosses  the 
river  on  a  bridge  at  Winona.  MILW's 
route  crosses  the  Mississippi  River  at  La 
Crosse  and  runs  along  the  western  side 
of  the  river  to  Winona.  BN's  bridge  at 
Winona  is  in  need  of  extensive  repairs. 
To  avoid  the  expense  of  repairing  the 
bridge.  BN  proposes  to  route  traffic  over 
MILW's  line  under  a  pooling  agreement. 

The  agreement  provides  that  MILW 
will  handle  BN's  traffic  in  MILW  trains 
between  La  Crosse  and  Winona.  BN 
traffic  to  and  from  Winona  will  be 
interchanged  with  MILW  at  La  Crosse. 
This  traffic  while  in  MILW's  custody,, 
will  remain  in  the  account  of  BN.  MIlTW 
will  also  perform  switching  service  on 
BN's  behalf  at  Winona. 
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The  agreement  precludes  BN  from 
uperatinj?  on  MlLVV's  line.  originatin<;  or 
terminating  traffic  on  the  line,  or 
permitting  any  third  part  to  use  MlLWs 
track. 

BN  would  pay  a  S76.62  per  car  charge 
for  cars  handled  by  MILW  between  La 
Crosse  and  Winona  and  switched  at 
Winona.  The  agreement  is  to  remain  in 
effect  for  five  years. 

BN  and  MILW  asserts  that  the 
agreement  does  not  contemplate  pooling 
of  revenue  or  division  of  existing  traffic. 

Interested  persons  may  submit 
verified  statements  by  the  dates  set 
forth  above.  A  copy  of  the  application  is 
available  for  inspection  at  the 
Commissions  Public  Docket  File  Room 
1221  in  Washington,  D.C.  A  copy  may 
also  be  requested  from  applicants" 
representatives. 

BN  and  MILW  assert  that  the 
requested  Commission  action  will  not 
significantly  affect  either  the  quality  of 
the  human  environment  or  energy 
conservation.  Any  opposing  statement 
may  include  a  statement  indicating  the 
presence  or  absence  of  any  impact  of 
the  requested  Commission  on  the  quality 
of  the  environment  or  energy 
conservation.  If  impacts  are  alleged  to 
be  present,  supportmg  data  must  be 
submitted  indicating  the  nature  and 
degree  of  the  anticipated  impact. 

Decided:  June  14. 1985 

By  ihe  Commission.  Rirhard  Ixwis.  Acting; 
Director,  Office  of  Proceedings. 
lanes  II.  Bayne, 
Secretary: 
|FR  Doc.  85-15205  Filfd  H-24-a5:  8:45  am] 

MLUNG  CODE  7D3S-Ot-U 

(Docket  No.  AB-18  (Sul>-67X)| 

Rail  Carriers;  the  Chesapeake  and 
Ohio  Railway  Ccmpany— 
Abandonment— in  Saginaw  County,  Ml; 
Exemption 

The  Chesapeake  and  Ohio  Railway 
Company  (C&O)  has  filed  a  notice  of 
exemptionVnder  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon  a 
portion  of  C&O's  West  Side  Belt 
between  Valuation  Stations  430  +  80 
near  Weiss  Street,  and  269  ^- 30  at 
Fordney.  near  Saginaw,  in  Saginaw 
County.  MI.  a  distance  of  approximately 
3.06  miles. 

C&O  has  certified  (1)  that  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years  and  that  no  overhead 
traffic  moves  over  the  line,  and  (2)  that 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  Stale  or 
local  governmental  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 


with  the  Commission  or  any  U.S.  District 
Court,  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  The  appropriate  State  agency 
has  been  notified  in  writing  at  least  10 
days  prior  to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.— 
Abandonment— Goshen.  360  ICC.  91 
(1979). 

The  exemption  will  be  effective  July 
25. 1985  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  July  5. 1985,  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  July  15. 1985 
with: 

Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  2042,T 
A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative: 
Lawrence  H.  Richmond.  Suite  2204. 
Chessie  System  Railroads,  100  North 
Charles  Street,  Baltimore,  MD  21201 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  June  21. 1985. 

By  the  Commission,  Heber  P.  Hardy. 
Director.  OlTice  of  Proceedings. 
lames  H.  Bayna, 
Secretary. 
|FR  Doc.  85-15385  Fil..d  S-24-85: 11:28  .m] 

BILUMG  CODE  703S-01-W 


OJJDP  is  seeking  applicants  with 
experience  operating  nationwide 
programs  of  this  type. 

For  a  copy  of  the  program  and 
detailed  program  requests 
announcements  please  contact  Dr.  ]. 
Robert  Lewis.  Program  Manager, 
Training  Dissemination  and  Technical 
Assistance  Division,  633  Indiana 
Avenue,  NW.,  Room  705,  Washington, 
D.C.  20531,(202)724-773. 

Final  Applications  are  due:  August  15. 
1985. 

Dated:  June  19. 1985. 

Approved: 
.Alfred.  S.  Regnery, 

Administrator,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
jFR  Doc.  85-15211  Filed  6-24-85:  8:45  am) 

BH.LINC  COOC  4410-1t-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Missing  Children's  Assistance  Act 
Program  Announcement 

AOElilCv:  Office  of  Juvenile  justice  and 
Delinquency  f*revention.  Justice. 
action:  Notice  of  Availability  of 
Program  Announcement. 


It  is  the  intention  of  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  (OJJDP)  to  fund  a 
cooperative  agreement  for  providing 
training  and  technical  assistance  in 
orgdnization  and  administrative 
management  for  private  voluntary 
organizations  involved  with  missing  and 
exploited  children. 


Missing  Childrens  Advisory  Board; 
Meeting 

Notice  is  hereby  given  that  the 
Missing  Children's  Advisory  Board  will 
meet  on  July  26.  27,  and  28, 1985.  The 
meeting  will  take  place  at  The  double 
Tree  Inn  in  Monterey,  California. 

The  Board  will  discuss  their  annual 
comprehensive  plan  and  other  related 
matters. 

For  further  information,  please  contact 
Michelle  Easton.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention,  833 
Indiana  Avenue  NW.  Washington.  DC 
20531,  (202)  724-7655. 
Alfred  S.  Regnery. 

Administrator,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
jFR  Doc.  85-15210  Filed  6-24-85:  8:45  amj 

BILLIMQ  CODE  441(M)1-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibility  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
proposed  forms  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Forms  Under  Review 

On  each  Tuesday  and/or  Friday,  as 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency  forms  under 
review  by  the  Office  of  Management 
and  Budget  (OMB)  since  the  last  list  was 
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published.  The  list  will  have  all  entries 
grouped  into  new  collections,  revisions, 
extensions,  or  reinstatements.  The 
Departmental  Clearance  Officer  will, 
upon  request,  be  able  to  advise 
members  dT  the  public  of  the  nature  of 
any  particuar  revision  they  are 
interested  in. 

Each  entry  will  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  form. 

The  title  of  the  form. 

The  OMB  and  Agency  form  numbers, 
if  applicable. 

How  often  the  form  must  be  filled  out. 

Who  will  be  required  to  or  asked  to 
report. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  number  of 
responses. 

An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form. 

The  number  of  forms  in  the  request  for 
approval. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  propcwed  forms  and 
supporting  documents  may  be  obtained 
by  culling  the  Departmental  Clearance 
C)lficer.  Paul  E.  Larson,  lelephon*-  202- 
523-6331.  Comments  and  questions 
about  the  items  on  this  list  shi)uUI  be 
directeii  to  Mr.  Larson,  Office  of 
biformation  Management.  U.S. 
Department  of  Labor,  2U0  Constitulitm 
Avenue.  N.W  .  Room  S-5526, 
Wa.shington,  D.C.  20210.  Comments 
should  also  be  sent  Id  the  OMB 
rt;viewer.  Nancy  Weiitzitr,  I elephone 
2()2-3H.'>-a880,  Office  of  Information  and 
Ktgulatory  Affairs.  Office  of 
Management  and  Budget.  Room  3208, 
NF:0B,  Washington,  DC.  20503. 

Any  member  of  the  publi(.  who  vwinls 
to  comment  on  a  form  which  has  l»e»Mi 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New  Collection 

Bureau  of  l,abor  Statjittics 

I'MI.IH;  Cooperative  Agreement 

SF  424.  BLS  LMI-lA.BLS  LMl  2A.  and 

BLS202C  I 

Monthly  and  Quarterly 
Slate  or  Local  tlovernnuMits 
43  responses,  ().078:  hours.  4  lorins 
Slate  Employment  Security  Ageiu.ies 

will  provide  data  identifying  and 

describing  the  imptict  of  major 

permanent  job  cullkacks 


Signed  at  Washington.  D.C.  this  20th  day 
of  June  1985. 
Paul  E.  Larson, 

Departmental  Clearance  Officer. 
[FR  Doc.  85-15248  Filed  6-24-85:  8:45  am| 
BILLING  CODE  4510-24-M 


Employment  and  Training 
Administration 

Determinations  Regarding  Eligibility 
To  Apply  for  Worlter  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  June 
10,  1985-Iune  14,  1985. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

in  the  following  case  the  investigation 
revealed  that  criterion  (3)  has  not  been 
met.  A  survey  of  customers  indicated 
that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA~W-15.HU7:  Tmjaii  l.u^S^isf  Co..  508 
f-Umt  BinlUry  .'\\fiiut\  Mrmphis.  T.\' 

In  the  following  case  the  investigation 
revealed  that  criterion  (3)  has  not  been 
met  for  the  reason  specified. 
TA-VV-15.H13:  ChcmsUir  Pnuhuts.  lin.. 
Carlton.  A/.V 

U.S.  imports  of  constan  h  declined 
both  absolutely  N  relative  to  domestic 
production  in  1984  compared  to  1^)83. 
U.S.  imptuts  were  negligible  ui  1483  and 
1984.  The  U.S.  is  a  net  expoitei  of 
cornstarch. 

Afflrmative  Determinations 

T.\-W-15,818:  Mori  .■\niw  «»,v  Corp.. 
Ni-n  Windsor.  .\'Y 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  11. 
1984  and  before  January  1. 1985. 
TA-W-13.819:  Martin  fay  Casuals.  .\'en- 
York.  S'ew  York 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  13. 
1984  and  before  June  15, 1984. 
TA-l\'-15.833:  Process  Machinery 

Division.  Rexnord.  Inc..  Mihvaukee. 
WI 
.\  certification  was  issued  covering  all 
workers  separated  on  or  after  March  31, 
1984. 

TA-W -15.838:  FMC  Corp..  Construction 
Equipment  Group.  Cedar  Rapids.  lA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  13. 
1984. 

TA-lV-13.800:  ITT  Courier  Terminal 
Systems.  Div.  of  ITT  Systems.  Inc.. 
Tempe.  AZ 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  1. 1985. 

TA-\V-15.801:  ITT  Grinnell  Corp.. 
Princeton,  K  Y 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  19, 1984. 
rA-VV-l5.793:  Corey  Shoe  Co..  Inc.. 
S,.!nford.  ME 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  15, 
1984  and  before  April  30, 1985. 
TA-  lV-15.736:  \orth  &  Judd.  Inc.. ' 

Cromwell.  CT  and  Middletown.  CT 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  25. 1984. 

TA-i\'~15.8lU:  Reeves  Brothers.  Inc.. 
Eastman.  C.\ 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
October  1, 1984. 

7".l-  n~  15.797:  Harris  Graphics  Corp.. 
Dayton.  OH 
A  certification  was  issued  covering  all 
workers  oi  the  firm  separated  on  or  after 
January  1. 1985. 

T.A-l\''15.74J:  Bethlehem  Steel  Corp.. 
Sparrows  Point  Plant.  Sparrows 
Point.  .\1D 
A  certification  was  issued  covering  all 
wo'.kers  engaged  in  employment  related 
tu  the  production  of  cold  rolled  sheet. 
hoi  rolled  sheet,  steel  rod.  galvanized 
sheet,  &  basic  semi-finished  steel 
separated  on  or  after  January  19,  1985. 
7"  1   W-15.7yi:  Brunswick  .Maine  Shite 
Co..  Lewiston,  .ME 
,\  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  alter 
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.Aufiusl  1.  1984  and  before  janudry  31. 
1985. 

7  ^-  \V-15.T94:  Crest  Shoe  Co .  Lewis  ton. 
ME 

A  certiTication  was  issued  (.overin^  all 
workers  of  the  firm  separated  on  or  after 
August  1.  1984 

TA-  IV- 13. 763:  L  TV  Steel  Co..  Warren 
Works.  Warren.  OH  and  Niles.  OH 

A  certification  was  issued  covering  all 
w.orkers  of  the  Warren  Works  of  LTV 
Sltel  Company.  Warren  and  Niles  Ohio 
w:lh  the  exception  of  those  engaged  in 
(  mployment  related  to  the  prodjctiun  of 
jjalvanized  sheet,  separated  on  or  after 
Idnui-TV  28. 1984. 

7.1-  W-1 5.876:  Kennecott  Copper  Corp., 
Utah  Copper  Div..  Mu^na.  LfT 

.\  certification  was  issued  covering  all 
vkorkers  ■'.'.  the  Magna.  Utah  Refinery  of 
Kenneco!!  Copper  separated  on  or  after 
January  12  1985. 

I'A-  W-15.H77:  Kennvc'tt  Cupper  Corp.. 
L'toh  Copper  Div .  Bingham  Canyon, 
UT 

.\  certification  was  issued  covering  all 
A'jikf^rs  at  the  Bmgham  Canyon.  Utah 
uperution  of  Kennecott  Copper 
separated  on  or  after  February  1.  1984. 
TA-  W-J5.S78:  Kennecott  Copper  Corp.. 
Utah  Copper  Div.  Garfield.  UT 

A  certification  was  issued  covering  ail 
workers  at  the  Garfield.  Utah  operation 
of  Kennecott  Coppei  s'iparatfd  on  or 
iifter  F<-hrui.rv  1    19«4 

I  hereby  lerlify  'iut  iht;  atureni(.-i:t>on«:<J 
'if  ti-rriiiii;itiiiiis  m>-ik  issued  (junny  the  pcriixi 
)v«ie  1»J.  1!«5-JiJiie  14   1»«5  Copi.-s  of  these 
■ii  tciniin.illons  sire  d^di'^lilt-  for  in>>pfi  tion  in 
k  Mini  •>434  i;  S  l)<fpartir:enl  of  l.jtxii   m^  \) 
Tffi  NW..  Waithinfitun  OC.  dur^ix  'lornMJ 
'".-"■iiit'bs  huurs  or  will  \)f  ni.iilpd  t'l  pel^(Jn!> 
V.  jiij  write  to  tlif  rfljuve  rtddress. 

IJ.iVd  jjnt-  18  I9H5 
(fl«nn  M  Zncfa. 

>!  tri^l)in'i.liii.  (Jffiitiit  lnulf  .^dlustihtrilt 

|!  K  I)).,  8.'>-l'i24/  K'ltd  6-24-MV  b:45  -in) 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Organization,  Function,  and 
Oc-legations  of  Authority;  Statement  of 
Of^gani/ation 

In  acc(.>rdance  with  the  National 
An. hives  and  Records  AJniinistr.itiori 
A(  •  ..t  1984  (}'u!)  I.  98-497.  October  I'J. 
\\iM\  \\\f  .\'at:oiial  Archives  and 
k.-  <.r(j»  Adir.inistratio!!  (.\ARA)  h.is 
bei-n  established,  effective  April  1    1985. 
.IS  jii  indept'fident  agency  within  the  " 
Kxecutive  Uiaiu  li.  .NARA  wil!  peiforni 
funclior.s  that  had  \w.en  assigned  to  the 


National  Archives  and  Records  Service 
of  the  General  Services  Administration. 
These  include  the  preservation,  display, 
appraisal,  disposition,  storage,  retrieval, 
and  use  of  records  of  the  United  States 
Government. 

The  NARA  headquarters  is  located  a 
Pannsylvania  Avenue  and  8th  Street, 
NW..  Washington.  DC  20408.  NARA  is 
directed  by  the  Archivist  of  the  United 
States,  who  is  appointed  by  the 
President  and  confirmed  by  the  Senate, 
in  accordance  with  provisions  of  Pub.  L. 
98-497 

NAR/\  has  eight  ma|or  Offices, 
including  that  of  the  Archivist  of  the 
United  Stales.  Their  primary 
responsibilities  are  these: 

Office  of  the  Archivist 

The  Archivist  of  the  United  States 
establishes  basic  policies  and  priorities 
of  NARA.  The  Deputy  Arch'vist  of  the 
United  States  and  several  staff  ciffices 
described  below  are  part  of  this  Office. 
The  Office  of  the  Archivist  also  provides 
administrative  support  lor  the  National 
Historical  Publications  and  Rei.ords 
Commission,  which  reviews  and 
recommends  project  grants  for  histoiical 
publications  and  records  programs  of 
Federal.  States,  and  local  (iovemments 
.I'll]  of  private  nonprofit  institutions. 

Ami  I  Is  and  Complianre  Staff 

Plans  and  carries  out  fui.nii  i.il  .ind 
interna!  program  audits  of  .NARA 
operations  and  serves  as  liaison  with 
the  General  Accounting  Office  (GAO) 
fijr  any  (JAO  audits  of  .NARA. 

Congressional  Relations  Staff 

Coordinates  NARA's  congreHsional 
rt.'lations  .ictivities.  inchjding  monitoring 
U-gislation  of  interest  to  NARA, 
coordinating  tesliimiiiy,  and  m.iintaiiiiiig 
(lose  conl.ict  with  legislators  and 
congiessionul  committee  staff. 

I'lihlii  I'lforniation  Staff 

Ci.ijidin  itfs  NARA  piil.iic  iiifoiinatUin 
.ictivities;  produf:es  a  ({uartitily 
|)iiMicalioii  of  information  about  .NAKA 
lio!ii;iig8  ami  aclivilies  foi  scholarly 
jiiurnals  to  use.  a  moiitlily  calendar  of 
events,  a  weekly  .-ilaff  information 
I)   lletiii.  arid  an  occasional  employee 
iiewslftter:  writes  or  edits  speeches  for 
.\AKA  officials;  and  maintains  a 
Speakers'  H'treaii. 

l.efii/1  Services  Staff 

Piovidcs  legal  i.ouiHel  to  the  Archivist 
dii't  all  olher  NARA  officials,  and 
provides  litigation  su|:;.»iit  to  the 
Depaitmeni  of  justice  Oflii  e«  of  Uiiil'MJ 
Stdtes  Atloineys,  and  otiiei  agencies  on 
aichival  maters. 


.Archival  Research  and  Evaluation  Staff 

Explores  and  advises  the  Archivist 
and  other  NARA  offices  about  the  most 
recent  changes  in  information-handling 
technology.  The  staff  also  oversees  the 
N.'\R.\  preservation  program. 

Office  of  Management  and 
Administration 

tias  responsibility  for  NARA's 
management  and  administrative 
operations,  including  program 
evaluation,  budget  and  finance, 
administrative  services,  and  personnel. 
It  also  monitors  activities  of  the 
National  Archives  Trust  Fund  Board 
staff,  on  behalf  of  the  Board. 

Office  of  the  National  Archives 

Preserves,  displays,  arranges, 
declassifies,  and  provides  reference 
service  for  the  permanently  valuable 
records  stored  in  the  National  Archives 
Building  and  in  eleven  field  branches, 
ten  of  whi(;h  share  facilities  with  the 
Federal  Records  Centers.  This  Office 
also  provides  reference  and  copy 
S(!rvices  pertinent  to  these  records. 

Ofrice  of  Federal  Records  Centora 

Operates  twelve  Federal  Records 
Centers  nationwide,  as  well  as  the 
National  Personnel  Records  Center 
(NPRCI  in  St.  Louis.  Missouri,  and  the 
Washington  National  Rej.ords  Center  in 
Siiitland,  Maryland.  These  Centers  store 
and  service  Federal  agencies' 
noncurreni  records,  prior  to  disposition. 
The  NPRC  maintains  the  personnel 
records  of  former  military  and  Fetieral 
civilian  personnel. 

Office  of  Records  Administraiion 

Coordinates  efforts  to  ensure  that 
Federal  agencies  create  and  maintain 
aiiequal<;  documentation  of  their 
programs  and  activities.  Other  functions 
include  the  review  and  approval  of 
agencies'  records  disposition  schedules, 
vvhi<  I)  ini  hide  rc-coids  of  temporary 
v.iliit'.  .IS  well  us  those  that  may  have 
Hiiltirii'iit  value  In  warrant  long  term  or 
pi'iiiiaiii^nt  pri:scrv,it!on. 

Uflice  uf  Public  Progranis  and  Exhibits 

Provides  educational  programs  for 
teai  h<;rs  and  students;  sponsors 
exhibits;  con.'hii;t»  touts,  workshops 
coiifiM'ences,  and  special  reremonies: 
and  opeiates  the  National  Audiovisual 
Center.  Iliis  Office  also  publishes 
gt.'ii<>ral  informaton  leafiels;  educational 
li'eiatiire,  including  l'roloi>uii.  a 
piarteily  journal;  fa>:siniiies  uf  certain 
il<;:  uineiits;  microfilm  publications  of 
all  liival  records;  and  other  publications 
It  also  opeiates  a  sales  shop  in  the 
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Exhibition  Hall  of  the  National  Archives 
Building. 

Ofnce  of  Presidential  Libraries 

Operates  seven  Presidential  Libraries 
and  related  museum  facilities.  The 
libraries  preserve  Presidential  papers 
and  collections,  prepare  documentary 
and  descriptive  publications,  exhibit 
historic  documents  and  artifacts,  and 
provide  reference  services.  In  addition, 
staffs  process  the  Nixon  and  Carter 
Presidential  historical  materials  prior  to 
establishment  of  formal  libraries. 

OfHce  of  the  Federal  Register 

Prepares  and  publishes  the  Federal 
Register,  Code  of  Federal  Regulations. 
Weekly  Compilation  of  Presidential 
Documents.  Public  Papers  of  the 
Presidents.  Codification  of  Presidential 
Proclamations  and  Executive  Orders, 
and  the  United  States  Government 
Manual.  This  Office  prints  acts  of 
Congress  as  slip  laws  when  they  are 
enacted,  and  cumulates  and  publishes 
these  acts,  for  each  session  of  Congress, 
in  the  U.S.  Statutes  at  Large. 

For  further  information  about  NARA 
offices  and  functions,  contact  ]iil  Merrill. 
Public  Information  Officer,  National 
Archives  and  Records  Administration 
(NSI),  Washington.  DC  20408.  Phone: 
(202)  523-3099. 

Dated  June  20. 1985. 
Frank  G.  Burke. 

Acting  Archivist  of  the  United  States. 
|FR  Doc.  84-15341  Filed  6-24-85;  B:45  am) 

BILUNQ  CODE  7StS-01-M 


NUCLEAR  REGULATORY 
COMMISSION  I 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Safety 
Philosophy,  Technology,  and  Criteria; 
Meeting  | 

The  ACRS  Subcommittee  on  Safety 
Philosophy.  Technology,  and  Criteria 
will  hold  a  meeting  on  July  10. 1985. 
Room  1046. 1717  H  Street  NW.. 
Washington.  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Wednesday.  July  10.  1985— 1:00  p.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  continue 
review  of  the  NRC's  proposed  Safety 
Goal  Policy,  and  the  future  use  of  safety 
goal  policy. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 


accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Dr. 
Richard  Savio  (telephone  202/634-3267) 
between  8:15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  June  20, 1985. 
T.G.  McCreless, 

Assistant,  Executive  Director  for  Technical 

Activities. 

jFR  Doc.  85-15251  Filed  6-24-85;  8:45  am) 
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[Docket  Nos.  50-456,  50-457] 

Commonwealth  Edison  Co., 
Braidwood  Nuclear  Power  Station, 
Units  1  and  2;  Prehearing  Conference 

)une  20. 1985. 

Pursuant  to  10  CFR  2.752  of  the 
Commission's  Rules  of  Practice,  all 
parties  are  directed  to  appear  at  a 
prehearing  conference  beginning  at  10:00 
a.m.  on  July  23. 1985,  at  the  Will  County 
Courthouse,  14  West  Jefferson  Street, 
Joliet.  Illinois  60431. 

The  public  is  invited  to  attend  the 
prehearing  conference.  However,  there 
will  be  no  opportunity  for  members  of 
the  public  to  participate. 

The  Atomic  Safety  and  Licensing 
Board  will  consider  all  pending 
prehearing  matters,  including: 


(1)  Simplification,  clarification,  and 
specification  of  the  issues; 

(2)  The  necessity  or  desirability  of 
amending  the  pleadings; 

(3)  The  obtaining  of  stipulations  and 
admissions  of  fact  and  of  the  contents 
and  authenticity  of  documents  to  avoid 
unnecessary  proof: 

.(4)  Identification  of  witnesses  and  the 
limitation  of  the  number  of  expert 
witnesses,  and  other  steps  to  expedite 
the  presentation  of  evidence; 

(5)  The  setting  of  the  remaining 
prehearing  and  hearing  schedule, 
including  the  order  in  which  issues  will 
be  heard;  and 

(6)  Such  other  matters  as  may  aid  in 
the  orderly  disposition  of  the 
proceeding. 

The  Atomic  Safety  and  Licensing 
Board  will  also  consider  any  remaining 
discovery  matters,  any  discussion  of 
pending  summary  disposition  motions 
deemed  necessary,  and  any  other 
appropriate  matter. 

The  Board  will  visit  the  Braidwood 
site  on  July  24. 1985.  from  9:30  a.m.  to 
approximately  11:30  a.m.  No  substantive 
issues  will  be  discussed  during  the  site 
visit.  A  manageable  small  number  of 
representatives  of  each  party  may 
attend  the  site  visit.  Any  necessary 
arrangements  for  advance  identification 
of  site  visitors  may  be  coordinated  by 
the  Applicant. 

For  the  Atomic  Safety  and  Licensing  Board. 
Lawrence  Brenner. 
Chairman,  .'Administrative  fudge. 
June  20, 1985.  Bethesda,  Maryland. 
[FR  Doc.  65-15253  Filed  6-24-85:  8:45  am] 
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[Docket  N08.  50-456,  50-457 J 

Commonwealth  Edison  Co., 
Braidwood  Nuclear  Power  Station, 
Units  1  and  2,  Opportunity  for  Limited 
Appearance  Statements 

June  20. 1985. 

Members  of  the  public  are  invited  to 
present  oral  and  written  limited 
appearance  statements  to  the  Atomic 
Safety  and  Licensing  Board  presiding  in 
this  proceeding  on  the  application  of  the 
Commonwealth  Edison  Company  for  a 
license  to  operate  the  Braidwood 
Nuclear  Power  Station.  Units  1  &  2.  The 
Braidwood  Nuclear  Power  Station  is  a 
two  unit  Pressurized  Water  Reactor  now 
under  construction  in  Reed  Township. 
Will  County.  Illinois,  approximately 
twenty  miles  south-southwest  of  Joliet. 
Illinois. 

Thp  oral  and  written  public 
appearance  statements  may  be  made  by 
any  person  who  is  not  a  party  to  this 
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proceeding  on  Tue.«!day.  July  23.  1985. 
from  7:00  p.m.-9:00  p.m..  at:  loliel  City 
Council  Chambers.  150  West  Jefferson 
Street,  Joliet.  Illinois  60431. 

Those  who  wish  to  speak  may  submit 
their  names  at  the  above  location  at  the 
commencement  of  the  public 
appearance  session.  In  order  to  Rive  as 
many  people  as  practicable  an 
opportunity  to  be  heard,  oral  statements 
will  be  limited  to  five  minutes  but 
written  statements  may  be  any 
reasonable  length.  Those  who  speak 
may  also  submit  written  statements. 
Written  statements  may  be  presented  at 
the  public  apppar-jniP  session  (ft  they 
rr.ay  be  mailed  to  the  Secretary'fef  the 
Commission.  U.S.  Nuclear  Resulatory 
Commission.  Washington.  UC  213555. 

Both  oral  and  written  statements  will 
be  maintained  with  the  official  record  of 
this  proceeding.  A  limited  appearance 
statement  is  not  evidence  which  is 
directly  considered  as  part  of  the  formal 
litigation  in  this  proceeding.  However, 
persons  making  limited  appearance 
statements  may  give  their  position  on 
ihe  issues  to  be  decided,  and  they  may 
propose  questions  they  wish  answered 
by  Commonwealth  Edison  and  the 
Nuclear  Regulatory  Commission  Staff 
and  by  the  evidence  in  the  upcoming 
hearing.  The  Board  will  consider  th«'se 
questions  to  the  extent  they  are  wiihin 
the  scope  of  the  proceeding. 

For  The  Atomic  Safety  iind  Licensing  Board. 

lure  20. 1985.  Beflesda,  .Mjryland. 

Lawrence  Brenner, 

Chairman.  Administrative  judge. 

!FR  Doc.  8S-152M  Filed  6-Z4-a5.  8  45  am) 

BIU.ING  COOe  7S9O-01-4I 


[Docket  Nos.  50-352-OL,  50-353-OL  and 
ASLBP  Ho.  81-46S-07  OL] 

Philadelphia  Electric  Co.,  Umeiick 
Generating  Staticn,  Units  1  and  2; 
Memorandum  and  Order;  Graferford 
Contentions  and  Hearing  Schedule 

|une  18.  1965 

This  Memorandum  is  intenoed  to 
memorialize  a  telephone  conference  call 
of  June  17, 1985  conducted  by  this  Board 
with  the  Applicant.  NRC  Staff.  Counsel 
for  the  Commonwealth  of  Pennsylvania 
(with  counsel  representing  the 
Pennsylvania  Department  of  Corrections 
also  participating),  and  counsel 
representing  the  Graterford  inmates. 
Arrangements  had  been  made  by 
telephone  for  this  conference  on  June  13 
and  14, 1985  with  the  parties.  The 
purpose  of  the  conference  was:  (1)  To 
determine  the  identity  of  witnesses  each 
party  intended  to  call  during  the  hearing 
on  the  contentions  of  the  Graterford 
inmates  admitted  by  this  Board  in  its 


Order  of  June  12, 1985:  (2)  set  schedule 
for  depositions  and  directed  use  of 
stipulation  where  agreements  could  be 
reached:  (3)  set  date  for  filing  of  prefiled 
testimony:  and  (4)  reach  an  agreement 
on  a  hearing  schedule. 

This  conference  call  took  place  in  the 
Board's  Washington  offices  and  by 
telephone  connection  with  the  parties  in 
their  respective  offices.  The  conference 
began  promptly  at  1:30  PM  (EDT).  A 
verbatim  record  was  m.^de  by  a  reporter 
located  in  the  Board's  office.  Transcripts 
were  ordered  made  available  to  any 
party  wishing  to  purchase  them  from  the 
reporting  service.  All  partifj  except  the 
Graterford  inmates'  counsel  requested 
copies  of  the  conference. 

in  the  fifty  minute  conference  the 
following  input  was  received  from  the 
participating  parties: 

1.  Witnesses  identified  by  inmates' 
cc.unsel  were:  (a)  Major  Case:  (b)  an 
unnamed  University  of  Pennsulvania 
witness;  (c)  Supervisory  Giamo  of 
Skippack  Township,  and  (d)  Graterford 
Inmate  Thomas  Martin.  Graterford 
counsel  indicated  agreement  that  this 
witness  would  be  deposed  at  the  prison 
to  avoid  problem  of  transporting  a 
maximum  security  prisoner  to  the 
hearing. 

2.  Applicant  identified  no  witness  for 
case-in-chief  but  advised  it  may  call  m 
rebuttal  Mr.  Bradshaw.  a  witness  who 
previously  testified  on  emergency 
planning  for  the  Applicant  in  this 
proceeding. 

3.  Commonwealth  of  Pennsylvania; 
Commissioner  of  Department  of 
Corrections  Jeffes  on  ETE  aiid  FFMA's 
Donald  F.  Taylor  on  the  training  issue; 
and 

4.  NRC  Staff  idenified  Dr.  Urbanik  and 
an  unnamed  FEMA  witness. 

The  parties  participating  agreed  on  a 
conference  call  for  June  19, 19B5  of  the 
parties  to  make  arrangements  for  tim:? 
and  location  for  deposing  the  various 
witnesses.  The  Board  ordered  that  all 
prefiled  testimony  would  be  filed  July  8. 
1985.  The  Board  expects,  in  accordance 
with  its  established  custom,  that  the 
parties  understand  the  prefiled 
testimony  to  be  delivered  in  hand  to 
each  of  the  parlies  no  later  than  5:00  PM 
(EDT)  on  July  8. 1985. 

Further  decision  reached  in  this 
conference  was  the  Board's  notice  to  the 
parties  that  it  would  not  order  briefs  at 
the  conclusion  of  the  hearings  on  the 
Graterford  contention  Rather,  the  Board 
advised  the  parties  that  oral  argu.ments 
would  be  permitted  and  that  any  party 
wishing  to  do  so  could  file 
simultaneously  with  their  oral 
a.-^uments  written  outlines  of  their 
findings  of  fact  and  conclusions  of  law. 
This  accepted  procedure  by  the  parties. 


the  Board  believes,  is  in  keeping  with 
the  Commission's  direction  for 
expeditious  handling  in  this  case.  The 
Board  now  announces  that  it  will  grant 
an  appropriate  period  of  time  not  to 
exceed  24  hours  from  the  conclusion  of 
•ho  testimony  to  the  beginning  of  the 
oral  arguments  by  the  pal-ties  for  review 
and/or  preparation. 

Finally,  the  Board  set  July  15. 1985  for 
hearings  to  begin  The  location  is  the 
U.S.  Customs  House,  Old  Customs 
Courtroom  (Room  300).  Second  and 
Chesnut  Streets,  Philadelphia, 
Pennsylvania  19106.  The  Board  now 
announces  that  the  hearings  will  begin 
at  1.30  PM  (e.d.t.)  on  July  15. 1985.  We 
have  set  aside  the  three  days  of  July  15. 
16  and  17. 1985  for  the  hearings  with  an 
option  of  Continuing  the  hearings  on  July 
18  and  19, 1985,  if  necessary. 

Duted  at  Bethesda,  Maryland,  this  18th  day 
of  June  1985. 

For  ihe  Atonic  Safety  and  Licensing  Board. 
Melen  F.  Hoyt, 

Chairperson,  Administrative  Judge. 
[T"H  U  ;c  .15-15252  Filed  6-24-85:  8:45  am) 

atLUNQ  COSE  7«C0-0I-M 


OFFICE  OF  PERSONNEL 
M.^NAGEMENT 

Privacy  Act  of  1974;  New  Computer 
Matching  Program 

agency:  Office  of  Personnel 
Management  (OPM). 
action:  Notice  of  a  Computer  Matching 
Pro^ratu — OPM/Department  of  Labor, 
Office  of  Workers'  Compensation 
Programs  (OWCP). 


SUMMARY:  OPM  is  hereby  issuing  public 
notice  of  its  intent  to  conduct  a 
computer  matchmg  program  with  the 
OWCP.  The  match  will  identify 
individuals  receiving  concurrent 
benefits  undei  the  Civil  Service 
Retirement  Act  (CSRA)  and  the  Federal 
Empicyees'  Compensation  Act  (FECA). 
Both  Arts  prohibits  the  leceipt  of 
concurrent  payments  covering  the  same 
period  of  time.  The  match  will  involve 
the  OPM  system  of  records  published  as 
OPM  Central  1,  Civil  Service  Retiremrnt 
and  Insurance  Records,  48  FR  37120, 
August  16, 1983,  and  DOL  systems  of 
records  published  as  DOL/ESA-13.  47 
FR  30:^82-30393,  July  13, 1982,  as 
amended.  The  purpose  of  the  match  is  to 
identify  and/or  prevent  erroneous 
payments  under  both  Acts. 
DATE:  The  data  exchange  will  begin  at  a 
date  mutually  agreed  upon  by  the 
OWCP  and  OPM  after  March  1, 1985, 
unless  comments  are  received  which 
will  result  in  a  contrary  determination. 


Subsequent  matches  will  take  place 
annually  until  one  of  the  parties 
terminates  the  agreement  by  providing 
the  other  party  a  written  notice  at  least 
thirty  (30)  days  prior  to  the  effective 
date  of  termination. 

ADDRESS:  Written  comments  on  this 
proposal  may  be  sent  to  Jean  M.  Barber. 
Assistant  Director.  Office  of  Pay  and 
Benefits  Policy,  Office  of  Personnel 
Management.  P.O.  Box  57.  Washington. 
D.C.  20044.  or  delivered  to  the  Office  of 
Personnel  Management  Room  4351. 1900 
E  Street.  NW..  Washington.  D.C. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Agatha  Gray,  (202)  254-7052. 
SUPPLEMENTARY  INFORMATION:  The 
computer  matching  program  between 
OWCP  and  OPM  will  involve  the 
comparison  of  beneficiaries  under  the 
Fedeal  Employees'  Compensation  Act 
(FECA)  and  the  Civil  Service  Retirement 
Act  (SCRA).  The  match  will  identify 
beneficiaries  receiving  payment  of 
compensation  for  wage  loss  or  death 
under  the  FECA  and  those  receiving 
retirement  or  death  benefits  under  the 
CSRA  covering  the  same  period  of  time. 

the  concurrent  receipt  of  benefits 
under  the  FECA  based  on  wage  loss  and 
under  the  CSRA  for  retirement,  or  under 
the  FECA  or  CSRA  based  on  the  death 
of  the  Federal  empolyee  is  prohibited.  It 
is  the  responsibility  of  OPM  to  monitor 
retirement  aruiuity  and  survivor  benefits 
paid  under  the  CSRA  to  ensure  that  its 
beneficiaries  are  not  receiving  benefits 
uoder  the  FECA  which  are  prohibited 
during  receipt  of  benefits  under  the 
CSRA.  Similarly,  it  is  the  responsibility 
of  the  OWCP  to  ensure  that  Federal 
employees  or  dependents  of  deceased 
Federal  employees  receiving  benefits 
under  the  {-"ECA  are  not  also  receiving 
benefits  under  the  CSRA  which  are 
prohibited. 

By  comparing  the  information 
received  through  the  computer  matthins 
program  between  OWCP  and  OPM  on  a 
recurring  basis,  the  agencies  will  be  able 
to  make  a  timely  and  more  accurate 
adjustment  in  the  benefits  payable.  The 
match  will  prevent  overpayment,  fraud 
and  abuse,  thus,  assuring  that  benefit 
payments  are  proper  under  the 
appropriate  Act.  Both  agencies  currently 
rely  on  voluntary  reporting  by  their 
beneficiaries.  However,  this  is  an 
inadequate  means  of  keeping  the 
records  accurately  updated  to  prevent 
overpayments. 

Additional  information  regarding  the 
matching  program  including  the 
authority  for  the  program,  a  description 
of  the  matches,  the  personal  records  to 
be  matched,  the  dates  of  the  program, 
security  safeguards,  and  plans  for 
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disposition  following  completion  of  the 
matches  are  provided  in  the  text  below. 

Office  of  Personnel  Management. 
Loretta  Cornelius. 
Acting  Director. 

Matching  of  Records  Between  Office  of 
Workers'  Compensation  Programs  and 
Office  of  Personnel  Management 

A.  Authority.  5  U.S.C.  8331.  et  seq. 

B.  Description  of  Computer  Matching 
Program:  The  OPM  pays  annuities  and 
survivor  benefits  to  individuals  who 
may  also  receive  benefits  under  the 
FECA.  It  is  the  responsibility  of  the  OPM 
as  the  administrator  of  the  CSRA  to 
assure  that  such  benefit  payments  are 
proper  and  to  prevent  fraud  and  abuse. 
The  computer  matching  program  is  an 
efficient  and  nonobtrusive  method  of 
determining  whether  these  individuals 
are  receiving  benefits  from  the  OWCP 
and  the  OPM  prohibited  by  the  FECA 
and  the  CSRA.  The  OPM  and  OWCP 
will  exchange  extracts  of  their  payment 
files  containing  identifying  data  (name, 
social  security  number,  date  of  birth)  to 
determine  if  an  individual  is  receiving 
benefits  from  both  organizations  at  the 
same  time.  Both  organizations  will 
detect,  identify,  and  follow-up  on 
payment  of  prohibited  dual  benefits. 
Individuals  identified  as  receiving 
prohibited  dual  benefits  will  be  afforded 
the  opportunity  to  elect  the  benefit  he  or 
she  wishes  to  receive.  The  organization 
responsible  for  initiating  recovery  of  the 
overpayment  of  benefits  will  afford  the 
individual  due  process  before  any 
payment  modifications  are  made. 

C.  Personal  Records  To  Be  Matched: 
The  OPM  system  of  records  published 
as  OPM-Central-1.  Civil  Service 
Retirement  and  Insurance  Records.  48 
FR  37120.  August  16, 1983.  which 
contains  payment  data  on  recipients  of 
CSR  benefits  disbursed  by  OPM  will  be 
match  to  OWCP  records  published  as 
DOL/ESA-13.  47  FR  30382-30383,  July 
13, 1982,  as  amended  in  48  FR  5326. 
February  8, 1983.  which  contains  data 
pertinent  in  the  payment  of  Federal 
employees  and  their  dependents  under 
the  FECA. 

D.  Dates:  Data  exchanges  will  begin 
during  calendar  year  1985  at  a  mutually 
agreeable  time  and  will  be  an  annual 
process  until  one  of  the  parties  to  the 
agreement  advises  the  other  by  written 
request  to  terminate  the  agreement. 

E.  Privacy  Safeguards  and  Security: 
The  person  privacy  of  the  individuals 
whose  names  are  included  in  the  tapes 
is  protected  by  strict  aherence  to  the 
provisions  of  the  Privacy  Act  of  1974 
and  OMB  Circular  A-108.  Security 
safeguards  include  limiting  access  only 
to  the  files  agreed  to  and  only  to  agency 


personnel  having  a  "need  to  know."  All 
automated  data  sets  will  be  password 
protected  and  the  data  listings  will  be 
locked  in  file  areas  after  the  normal  duty 
hours. 

F.  Disposal  of  Records:  The  files  will 
remain  the  property  of  the  respective 
source  agencies  and  all  records, 
including  those  not  containing  matches 
will  be  returned  to  the  source  agency  for 
destruction.  "Hits,"  the  records  relating 
to  matched  individuals,  will  be  disposed 
of  in  accordance  with  the  provisions  of 
the  Privacy  Act  and  the  Federal  Record 
Schedules  after  serving  their  purpose. 
The  data  obtained  from  the  hits  will  be 
entered  in  the  claims  file,  subject  to 
release  only  under  the  provisions  of  the 
Privacy  Act. 

(FR  Doc.  85-15265  Filed  &-24-85.  8:45  am) 
BILUNQ  CODC  (32S-01-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  IC-14S86;  (812-6122)] 

Greater  Washington  Investors,  Inc; 
Application  for  an  Order  Permitting 
Proposed  Concurrent  Investment  by 
Investment  Company  and  Affiliate 

June  18, 1985. 

Notice  is  hereby  given  that  Greater 
Washington  Investors,  Inc.. 
("Applicant"),  5454  Wisconsin  Avenue, 
Chevy  Chase,  Maryland  20815, 
registered  under  the  Investment 
Company  Act  of  1940  ("Act")  as  a 
closed-end.  non-diversified  management 
investment  company,  filed  an 
application  on  June  7. 1985,  for  an  order 
of  the  Commission,  pursuant  to  section 
17(b)  of  the  Act.  exempting  Applicant's 
proposed  follow-on  Investment  in  a 
portfolio  affiliate  from  the  provisions  of 
section  17(a)(3)  of  the  Act,  and  pursuant 
to  section  17(d)  of  the  Act  and  Rule  17d- 
1  thereunder,  p-^rmitting  the  proposed 
concurrent  follow-on  investment  by 
Applicant  and  an  affiliated  entry  in  such 
portfolio  affiliate.  All  interested  person 
are  referred  to  the  application  on  file 
with  the  Commission  for  a  statement  of 
the  representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  for  the  text  of  the  pertinent  statutory 
provisions. 

Applicant  is  a  venture  capital 
investment  company  and  a  small 
business  investment  company  licensed 
under  the  Small  Business  Investment 
Act  of  1958.  Research  Industries 
Incorporated  (Research  Industries")  is 
a  privately-held  company  that  owns 
approximately  12.1  percent  of  the 
outstanding  common  stock  of  Applicant. 
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Voice  Computer  Technologies 
Corporation  ("VCT")  is  a  development- 
stage  company  engaged  in  developing 
microprocessor-based,  voice  response 
computer  systems  for  distributors  of 
goods  and  merchandies  for  use  in 
remote  order  entry.  Applicant  and 
Research  Industries  have  been  investors 
in  VCT  since  June,  1982,  and  presently 
own  securities  representing  12.2  percent 
and  12.4  percent,  respectively,  equity 
interests  in  VCT.  Both  Applicant  and 
Research  Industries  have  a 
representative  on  the  board  of  directors 
of  VCT. 

VCT  is  stated  to  be  in  urgent  need  of 
additional  funds  in  order  to  continue 
operations.  Accordingly.  VCT  is  offering 
up  to  $1.25  million  of  its  12  percent 
subordinated  debentures  due  May  13, 
1987  I'Debentures"),  together  with 
warrants  to  purchase  five  shares  of  its 
Series  B  Convertible  preferred  stock  for 
each  dollar  or  principal  amount  of 
Debentures,  at  a  price  of  $0.20  per  share. 
The  offering  is  being  made  to  VCTs 
present  convertible  preferred 
st(;ckholders.  two  holders  of  VCTs 
common  sturk  who  have  preemptive 
rights,  and  to  two  holders  of  VCTs  five- 
year  12.5  pen  ent  subordinated 
convertible  Jobentures  issued  in  1934. 
Applicant  and  Research  Industries  want 
to  invest  an  additional  $1(X),000  each  in 
VCT  on  the  terms  proposed.  Because  of 
its  critical  need  for  cash,  VCT  will  be 
required  to  complete  its  offering  prior  to 
the  time  this  application  could  be 
expected  to  be  acted  upon.  In  order  to 
give  the  Commission  an  opportunity  to 
act.  therefore,  and  to  preserve  its  place 
in  the  offering  in  order  to  avoid  a 
significant  dilution  of  its  equity  interest 
in  the  company.  Applicant  states  that  it 
will  enter  into  a  binding  commitment 
with  VCT  to  make  the  proposed 
investment,  subject  only  to  the 
Commission's  favorable  action  on  its 
application.  Further,  because  of  VCT's 
immediate  need  for  funds,  certain  of  its 
investors,  including  Research  Investors, 
have  purchased  an  aggregate  of  $450,000 
principal  amount  of  SO-day  secured 
notes  ("Notes"),  bearing  interest  at  the 
rate  of  15  percent  a  year.  The  Notes  are 
secured  by  a  lien  on  substantially  all  of 
VCTs  assets.  Upon  receipt  by  VCT  of 
unconditional  commitments  to  purchase 
S50.000  principal  amount  of  Debentures, 
the  principal  amount  of  Notes  will  be 
converted  into  an  equal  principal 
amount  of  Debentures,  accompanied  by 
warrants  to  purchase  five  shares  of 
Series  B  convertible  preferred  stock  at 
$0.20  per  share.  Upon  conversion,  VCT 
will  pay  to  each  holder  of  Notes  all 
accrued  interest  thereon  through  the 
date  of  conversion. 


Applicant  states  that  its  follow-on 
investment  in  VCT,  as  a  result  of  the 
financial  interest  held  by  Research 
Industries  in  VCT,  would  violate 
sections  17(a)(3)  of  the  Act.  In  addition. 
Applicant's  investment,  in  conjunction 
with  the  investment  to  be  made  by 
Research  Industries,  may  be  deemed  to 
be  a  "joint  enterprise"  within  the 
meaning  of  Rule  17d-l  under  the  Act. 

Applicant  asserts  that  the  requested 
relief  meets  the  statutory  standards  of 
sections  17(b)  and  17(d)  of  the  Act.  and 
Rule  17d-l  thereunder.  It  is  asserted  that 
the  terms  of  the  VCT  offering  were 
negotiated  at  arms'  length  between  VCT 
and  its  investors,  taking  mto 
consideration  the  problems  and  delays 
experienced  by  VCT  to  date,  the 
difficult  clima'e  for  raising  additional 
venture  capital,  and  the  critical  need  of 
VCT  for  cash.  Under  these 
circumstances,  it  is  further  asserted  that 
the  terms  of  the  proposed  financing  are 
reasonable  and  fair  and  do  not  involve 
overreaching.  Moreover,  Applicant 
asserts  that  the  terms  of  the  offering  are 
the  same  for  each  participant,  except  to 
the  extent  that  interim  financing  was 
extended  by  Research  Industries  under 
the  Notes  to  accommodate  the  urgency 
of  VCTs  need  for  additional  funds.  It  is 
stated  further  that  each  investor  in  VCT, 
including  Applicant  and  Research 
Industries,  has  made,  or  is  in  the  process 
of  making,  an  independent  decision  on 
whether  to  invest  further  in  the  company 
and  if  so.  how  much.  Applicant  states 
that  the  debenture  offering  is  not  fully 
subscribed  and  that  Applicant  and 
Research  Industries  will  invest  exactly 
the  same  amount  therein  on  exactly  the 
same  terms. 

Applicant  further  asserts  that  to  deny 
the  requested  relief  would  cause  its 
existing  investment  in  VCT  to  be 
significantly  diluted.  Assuming 
Applicant  is  not  able  to  invest  further  in 
VCT  and  the  entire  offering  is 
subscribed,  and  the  warrants  issued 
therein  exercised,  it  is  asserted  that 
Applicant's  equity  interest  in  VCT 
would  decline  from  12.2  percent  to  6.0 
percent — a  51  percent  dilution  of  its 
interest. 

Applicant  asserts  that  the  proposed 
investment  is  consistent  with  its  policies 
as  recited  in  its  registration  statement 
and  reports  filed  under  the  Act.  It  is 
stated  that  an  important  part  of 
Applicant's  support  of  its  portfolio 
issuers  is  its  participation  in  subsequent 
financings.  While  it  would  be  preferable 
for  the  proposed  supplemental  financing 
of  VCT  to  be  done  on  more  favorable 
terms,  it  is  asserted  to  be  consistent 
with  Applicant's  pohcy  of  making 


follow-on  investments  in  its  portfolio 
companies. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  applicatiojjmay,  not  later 
than  July  15. 1985,  at  5.30  piiKydo  so  by 
submitting  a  written  request  seHjng 
forth  the  nature  of  his/her  interesVthe 
reasons  for  the  request,  and  the  specific 
issues  of  fact  or  law  that  are  disputed,  to 
the  Secretary.  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549.  A 
copy  of  the  request  should  be  served 
personally  or  by  mail  upon  Applicant  at 
the  address  stated  above.  Proof  of 
service  (by  affidavit  or,  in  the  case  of  an 
attomey-at-law,  by  certificate)  shall  be 
filed  with  the  request.  After  said  dale, 
an  order  disposing  of  the  application 
will  be  issued  unless  the  Commission 
orders  a  hearing  upon  request  or  upon 
its  own  motion. 

For  the  Commission,  by  the  Division  of 
Investment  .Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis. 
Assistant  Secretary. 
|FR  Doc.  85-215198  Filed  6-24-85;  8:45  am) 

BILLING  CODE  S010-01-M 


IRelease  No.  35-23697;  70-69061 

Middle  South  Utilities,  Inc.  and  Middle 
South  Energy,  Inc.;  Supplemental 
Notice  Concerning  Issue  and  Sale  of 
Common  Stock 

Mhv  20.  1985. 

On  May  13. 1985,  this  Commission 
issued  a  notice  of  a  proposal  by  Middle 
South  Utilities.  Inc..  a  registered  holding 
company,  and  its  wholly  owned 
subsidiary.  Middle  South  Energy,  Inc. 
("MSE"),  requesting  authority  for  an 
extension  of  the  period,  through  July  31. 
1986,  during  which  MSE  may  issue  and 
sell  from  time  to  time  and  MSE  may 
purchase,  not  in  excess  of  160,000  shares 
of  common  stock  at  a  price  of  $1,000  per 
share.  That  notice  stated  that  the 
aggregate  cash  purchase  price  of  the 
transaction  would  be  $160,000. 

The  language  of  the  third  paragraph, 
second  sentence,  should  have  read  and 
is  hereby  corrected  to  read: 

MSE  requests  authority  for  an 
extension  of  the  period,  through  July  31, 
1986,  during  which  MSE  may  issue  and 
sell  from  time  to  time  and  MSU  may 
purchase,  not  in  excess  of  160,000  shares 
of  the  additional  shares  at  a  price  of 
$1,000  per  share  for  an  aggregate  cash 
purchase  price  of  $160,000,000. 


i 
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For  th'  iission.  by  the  Division  of 

Invesii..  MUKement.  pursuant  to 

delexoi--        ■     iniy. 
Shirle>  L  Moiit>, 
Assistant  Secrelary. 
|FR  Doc.  85-15201  Filed  6-24-85;  8:45  am] 

MUiNQ  CODE  MIO-OI-M 


[Release  No.  34-22153;  File  Nos.  Amex-8S- 
20;  SR-BSE-85-5;  SR-CSE-85-3;  SR-MSE- 
85-2;  SR-NYSE-85-24;  SR-PSE-85-17;  SR- 
Phlx-8  5-191 

Self-Regulatory  Organizations; 
American  Stocit  Exchange,  Inc.,  et  al.; 
Granting  Accelerated  Approval  to  Rule 
Ctiange 

Self-Regulatory  Organizations: 
American  Stock  Exchange.  Inc.;  Boston 
Stock  Exchange.  Inc.;  Cincinnati  Stock 
Exchange,  Inc.;  Midwest  Slock 
Exchange,  Inc.;  New  York  Stock 
Exchange,  Inc.;  Pacific  Stock  Exchange, 
Inc.;  and  Philadelphia  Stock  Exchange, 
Inc.;  Order  giving  notice  and  granting 
accelerated  approval  to  rule  changes 

The  self-reguliitory  organizations 
("SROs")  listed  above  each  have  filed 
with  the  Commission,  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
19b-4  thereunder,  copies  of  proposed 
rule  changes  that  would  implement  a 
recent  amendment  to  the  "Plan  for  the 
Purpose  of  Creating  and  Operating  an 
Intermarket  Communication  Linkage"  ' 
("Intermarket  Trading  System  ("ITS") 
Plan")  ("ITS  Amendment").  The 
proposed  rules  provide  for  a  complaint 
procedure  for  "locked  markets"  in  ITS 
and  otherwise  refine  the  locked  market 
rule.' 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  national  securities 
exchanges  and  a  national  market  system 
for  securities,  and  in  particular  the 
requirements  of  sections  6(b)(5), 
llA(a)(l){c)  and  llA(a)(l)  of  the  Act 
and  the  rules  and  rejgulations 
thereunder. 


'  See  Sccur.ties  Exchai^  Act  Release  No.  19456 
Oanuarv  27.  1983).  48  FR  4938. 

'  For  a  further  description  of  the  content  of  the 
proposed  rule  changes.  s«e  the  release  approving 
the  ITS  amendment.  Securities  Exchange  Act 
Release  No  22139.  (June  12. 198S|. 


The  Commission  finds  good  cause  for 
granting  accelerated  approval  to  the 
proposed  rule  changes  because  the 
filings  are  substantially  identical  and 
contain  provision  that  were  developed 
jointly  by  representatives  from  each 
SRO  following  extensive  discussions 
with  members  of  each  SRO.  Moreover, 
immediate  implementation  has  been 
scheduled.  In  this  respect,  the 
Commission  believes  that  immediate 
simultaneous  approval  of  all  the  SRO 
proposals  is  desirable  in  order  to 
achieve  system-wide  implementation  of 
the  ITS  Amendment  as  soon  as  possible. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)(B)  of  the  Act,  that  the 
aforementioned  proposed  rule  changes 
be,  and  hereby  are,  approved,  effective 
as  of  the  date  of  this  release. 

Request  for  Comment 

Publication  is  expected  in  the  Federal 
Register  during  the  week  of  June  24, 
1985.  In  order  to  assist  the  Commission 
in  determining  whether  to  abrogate  the 
above  mentioned  rule  changes, 
interested  persons  are  invited  to  submit 
written  comments.  Persons  submitting 
comments  should  file  six  copies  with  the 
Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC.  Copies  of  the 
filings  and  any  subsequent  amendments 
also  will  be  available  at  the  principal 
office  of  the  SROs  listed  above.  All 
submissions  should  refer  to  any  of  the 
file  numbers  listed  above  and  should  be 
submitted  by  July  16, 1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  June  17, 1985. 
Shirley  E.  Mollis, 
Assistant  Secretary. 
[FR  Doc.  85-15199  Filed  6-24-65;  8:45  am] 
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DEPARTMENT  OF  STATE 

ICM-8/8  62] 

Oceans  and  International 
Environmental  and  Scientific  Affairs 
Advisory  Committee;  Partially  Closed 
Meeting 

The  Antarctic  Section  of  the  Oceans 
and  International  Environmental  and 


Scientific  Affairs  Advisory  Committee 
will  meet  at  2:00  p.m.,  Friday,  July  12, 
1985,  in  Room  1207.  Department  of  State, 
Washington,  D.C. 

At  this  meeting,  officers  responsible 
for  Antarctic  affairs  in  the  Department 
of  State  will  discuss  key  issues  and 
problems  involving  the  Antarctic  in  the 
context  of  current  domestic  and 
international  developments.  This 
session  will  be  open  to  the  public.  The 
public  will  be  admitted  to  the  session  to 
the  limits  of  seating  capacity  and  will  be 
given  the  opportunity  to  participate  in 
discussions  according  to  the  instructions 
of  the  Chairman.  As  access  to  the 
Department  of  State  is  controlled, 
persons  wishing  to  attend  the  July  12 
meeting  should  enter  the  Department 
through  the  Diplomatic  ("C"  Street) 
Entrance.  Department  officials  will  be  at 
the  Diplomatic  Entrance  to  escort 
attendees  to  Room  1207. 

The  Antarctic  Section  of  the  Oceans 
and  International  Environmental  and 
Scientific  Affairs  Advisory  Committee 
will  also  meet  on  Saturday,  July  13. 1985, 
in  Room  540,  National  Science 
Foundation,  1800  G  Street,  NW., 
Washington,  D.C,  in  sessions  that  will 
not  be  open  to  the  public.  As  these 
sessions  will  include  discussion  of 
classified  material,  they  have  been 
closed  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act  and  5 
U.S.C.  552b(c)(l)  and  5  U.S.C. 
552b(c)(9)(B).  The  disclosure  of 
classified  material  and  revelation  of 
considerations  which  go  into  policy 
development  would  substantially 
undermine  and  frustrate  the  U.S. 
position  in  future  negotiations.  The 
purpose  of  these  discussions  will  be  to 
elicit  views  concerning  the  further 
development  of  United  States  policy 
regarding  Antarctic  resources, 
particularly  Antarctic  mineral  resources. 
This  portion  of  the  meeting  will  include 
classified  briefings  and  examination  and 
discussion  of  classified  documents 
pursuant  to  Executive  Order  12356. 

Requests  for  further  information  on 
the  meetings  should  be  directed  to  R. 
Tucker  Scully  of  OES/OPA,  Room  5801. 
Department  of  State.  He  may  be  reached 
by  telephone  on  (202)  632-3262. 

Dated:  June  13, 1985. 
[FR  Doc.  85-15249  Filed  6-24-85;  8:45  am] 
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Sunshine  Act  Meetings 


This  section  of   the  FEDERAL   REGISTER 
contains   notices  of  meetings  published 
under  the   "Government  in  the   Sunshine 
Act"   (Pub    L    94-409)   5   U  SC    552b(e)(3) 


CONTENTS 

ttem 
Federal     Mir>e    Safety    and    Health 

Review  Comnnission 1 

Federal  Trade  Commission 2 

Pactftc  Northwest  Electnc  Power  and 

Conservation  Planrwng  Council 3 

Parole  Commission „ 4 

Synthetic  Fuels  Corporation  ...„ 5 

1 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSIOM 

(uiie  18.  1^5 

TIME  AND  DATE:  10:00  a.m..  Tuesday. 

|une  25.  1985. 

PtJkCE:  Room  600. 1730  K  Street.  NW.. 

Washington.  D.C. 

STATUS:  Open. 

k'ArTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  D!ack  Diamond  Coa!  Mining;  Co..  Docket 
Nc.  SF,  a2-48.  (Issues  include  wh«-thf  r  the 
j'.dgf  erred  in  concluding  that  the  operator 
violated  30  CFR  75.400.  which  drals  with  the 
control  of  coal  dust.) 

2.  Calvin  Black  Enterprises.  Docket  Nos. 
VVF5T  8a-6-M.  etc  (Issues  include  whether 
the  judge  erred  in  concluding  that  the 
operator  denied  an  MSHA  inspector  s  entry 
to  the  mine  in  violation  of  Section  103(a)  of 
the  Mine  Act  ) 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  au.xiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Thus,  the  Commission 
mav.  subject  to  the  limitations  of  29  CFR 
2706.150(a)(3)  and  2706.160(e).  ensure 
access  for  any  handicapped  person  who 
gives  reasonable  advance  notice. 
CONTACT  PERSON  FOR  MORE 
imformation:  |ean  Ellen  (202)  653-5632. 
lean  H.  Ellen. 
Aiienda  C'.erk. 

|FR  Doc  85-15297  Filed  S-21-85;  11:49  am| 
•ttJJNGCOOC  (73S-41-M 


FEDERAL  TRADE  COMMISSION 
TIME  AND  DATES:  Kotluwmg  the 
Commission's  Open  meeting  scheduled 
for  2:00  p.m..  Monday.  June  24. 1985. 

PLACE:  Room  432.  Federal  Trade 
Commission  Building,  6th  Street  and 


Pennsylvania  Avenue.  N.W.. 
Washington.  DC.  20580. 

STATUS:  Closed. 

Dis(  ussion  of  personnel  issues  in 
Commissioners"  offices. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Susan  B.  Ticknor.  Office 
of  Public  Affairs:  (202)  523-1892; 
Recorded  Message:  (202)  523-3806 
Emily  H.  Rock. 
Secretary. 
(FR  Doc.  85-15332  Filed  6-21-85;  2:42  pmj 

(BILLING  COOE  67SO-01-M 


PACIFIC  NORTHWEST  ELECTRIC  POWER 

AND  CONSERVATION  PLANNING  COUNCIL 

action:  Addition  of  item  to  meeting 

agenda. 

DATE  OF  MEETING:  |une  26  and  27. 1985. 

PLACE:  Fedi  ral  Building.  South 
Auditorium.  915  Second  Avenue.  Seattle. 
W'lshington. 

SUMMARY:  The  Government  in  the 
Sunshine  Act.  5  U.S  C.  552b.  requires 
Federal  Register  notice  whenever  an 
agency  adds  an  item  to  its  meeting 
agenda  after  the  meeting  has  been 
publicly  announed.  At  its  |une  26-27. 
1985  meeting  in  Seattle.  Washington,  the 
Northwest  Power  Planning  Council  is 
expected  to  vote  to  add  to  its  agenda 
"Council  Decision  Regarding  Delegation 
of  Authority  to  Approve  Plan  for 
Temporary  |ohn  Day  Fish  Acclimation 
Ponds  (Fish  and  Wildlife  Program 
Measure  704(i)(2)"".  On  June  19, 1985. 
notices  of  the  addition  were  posted  in 
the  Council's  central  office  and  mailed 
to  those  individuals  and  entities  on  the 
Coiinrils  fish  and  wildlife  consultation 
list 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Ms.  )anie  Pearcy.  (503) 
222-5161.  l-ac«0-222-3355  (toll-free  in 
Idaho.  Montana  and  Washington)  or  1- 
800-^52-2324  (toll-free  in  Oregon). 
Edward  Shoeis. 
Expculne  Director. 

(FR  Doc.  85-15290  Filed  6-21-85;  10:54  am| 
BUJJNGCOOE  OOOCMXHi 


PAROLE  COMMISSION 

Pursuant  to  the  Government  in  the 
Sunshine  Act  Public  Law  94-409  (5 
U.S.C.  Section  552b). 

DATE  AND  TIME:  Wednesday.  June  26. 
1985—1:00  p.m.  to  2:00  p.m. 

place:  Room  420-F.  One  North  Park 
Building.  5550  Friendship  Boulevard. 


Federal   Register 

Vol.  50.  No.  122 
Tuesday,  fune  25.  1985 


Chevy  Chase.  Maryland  20815.  and  via  a 
conference  telephone  circuit. 

STATUS:  Open. 

MATTER  TO  BE  CONSIDERED:  1.  Budget 
Request  of  the  U.S.  Parole  Commission 
for  Fiscal  Year  1987. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Elizabeth  A.  Clark, 
Executive  Officer,  United  States  Parole 
Commission,  (301)  492-5974. 

Dated:  June  20. 1985. 
luseph  A  Barry. 

Cvr-crol  Counsel.  United  States  Parole 
Commission. 

|FR  Doc.  85-153.13  Filed  6-21-85;  2:42  pmj 
BILLING  COOC  44KMI1-M 


SYNTHETIC  FUELS  CORPORATION 

Meeting  of  the  Board  of  Directors 
ENTITY:  Synthetic  Fuels  Corporation. 
ACTION:  Notice  of  Meeting. 


summary:  Interested  members  of  the 
public  are  advised  that  a  meeting  of  the 
Board  of  Directors  of  the  United  States 
Synthetic  Fuels  Corporation  will  be  held 
at  the  time,  date  and  place  specified 
below.  This  public  announcement  is 
made  pursuant  to  the  open  meeting 
requirements  of  section  116(f)(1)  of  'he 
Energy  Security  Act  (94  Stat.  611,  637;  42 
U.S.c"  8701.  8712(0(1))  and  section  4  of 
the  Corporations  Statement  of  Policy  on 
Public  Access  to  Board  meetings. 
MATTERS  TO  BE  CONSIDERED: 

Open  Session 

I.  c:ali  to  Order — Chairman"s  Opening 
Rt-marks 

II.  Action  on  Comprehensive  Strategy 
Report 

III.  Opinion  of  the  Ethici  Officer  on 
Potential  Director  Conflict.s  of  Interest 

IV.  Consideration  of  Financial  Assistance 
.^ward  for  Great  Plains  I'roject 

TIME  AND  DATE:  9:30  a.m..  June  28. 1985. 

place:  2121  K  Street,  NW..  Room  503. 
Washington.  DC.  20586. 

PERSON  TO  CONTACT  FOR  MORE 
INFORMATION:  If  you  have  any  questions 
regarding  this  meeting,  please  contact 
Ms.  Karen  Hutchinson.  Director — Media 
Relations,  at  (202)  822-6455. 
Andrew  P.  Tashman, 
Deputy  General  Counsel. 
)une  21. 1985. 

(PR  Doc.  85-15314  Filed  6-21-85;  12:44  pmj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart61 

{Docket  No.  24695;  ^totlce  No  85-131 

Certtficalian  of  Student  Recreational, 
Recreational,  Student  Private  and 
Private  Pilots 

ACENCV:  Federdl  Avirttiuii 
Administration  (FAA).  UOT. 

action:  Notice  of  Proposed  Rulemaking 

(\PR.M). 


SUMMARY:  This  notice  proposes  to 
a.nifnd  the  .-cj;ii!ations  to  establish 
rcc  reafior.a!  pilot  certificates,  introduce 
new  concepts  in  pilot  certification,  add  a 
2  hour  annual  training  rt-quiremerit  for 
rt'crentional  and  private  pilots,  and 
establish  annual  review  and  recent 
flight  experience  requirements  for 
rt'creational  and  private  pilots  with  less 
than  400  hours  of  flight  time.  The  intent 
of  this  proposal  is  to  introduce  training 
techniques  that  involve  a  more  basic 
apP-'Jiich  to  flight  fundamentals  as  well 
US  ti. lining  and  testing  to  a  standiird  in 
lieu  uf  traditional  aeronautical 
experience  requirements. 

DATE:  Comments  must  \>e  received  on  or 
before  September  24. 1985. 

ADQRESS:  Comments  on  the  propo.sals 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration.  Office  of  Chief 
Counsel.  Attention.  Rules  Docket  (AGC- 
2u4)  Docket  No.  24695.  800  Independence 
Avenue  SW..  Washington.  D.C.  20S91. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jarr.es  F.  Byers.  or  Arthur  C.  Jones. 
Certification  Branch.  AFO-840.  General 
Aviation  and  Commercial  Division. 
Office  of  Flight  Operations.  8U0 
Independence  Ave..  SVV..  Washington. 
DC.  20591.  Telephone  ;202)  426-81%. 
SUPPLEMENTARY  INFORMATION: 

Comments  In\  ited 

Ir.terested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
action  by  submitting  written  data, 
views,  or  arguments  as  they  may  desire. 
Communications  should  identify  the 
docket  number  and  be.£ubmitted  in 
duplicate  to  the  address  indicated 
above.  All  communications  received  on 
or  before  the  closing  date  will  be 
considered  before  taking  action  on  this 
notice  of  proposed  rulemaking.  All 
comments  submitted  will  be  available 
for  examination  in  the  rules  docket. 
Persons  wishing  the  FAA  to 
acknowledge  receipt  of  comments 
received  in  response  to  this  notice   ^ 
should  submit  a  self-addressed,  staitnped 
postcard  which  states  "Comment^to 


Docket  No.  24685".  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
l^jblic  Af.'^uirs,  .Attention:  Public 
Information  Center  APA-im  800 
Independence  Ave..  SW..  Washington. 
DC.  20591.  or  by  calli.Mg  (202)  426-8058. 
Communiciitions  must  identify  the 
notice  number  of  ths  .M'KM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A.  Notice  of  P-'oposed 
Rulemaking  Distribution  System,  which 
describes  the  .ipplication  procedures. 

Background 

The  primary  basis  for  this  proposed 
rule  is  a  petition  submitted  to  the  FAA 
by  a  committee  formed  by  the  National 
Association  of  Flight  Instructors  (.\'.\F1). 
The  committee  was  formed  in  response 
to  an  initial  proposal  submitted  to  the 
FAA  by  the  Aircraft  Owners  and  Pilots 
Association  (AOPA)  and  later 
withdrawn  in  anticipation  of  the 
committee's  recommendations.  The 
purpose  of  the  committee,  which  was 
composed  of  industry  and  FAA  people 
involved  in  pilot  training,  was  to  review 
the  requirements  for  certification  of 
student  and  private  pilots.  The 
committee  included  representatives  of 
the  University  of  North  Dakota. 
University  of  Illinois.  Flying  Magazine, 
Flmbry-Riddle  Aeronautical  University. 
Auburn  University.  AOPA  Air  Safety 
Foundation,  and  Instrument  Flight 
Training.  Minneapolis,  and  Office  of 
Flight  Operation  FAA. 

The  committee  found  that  past 
revisions  of  Part  61  had  imposed  an 
unnecessary  burden  on  a  segment  of  the 
flying  public.  These  revisions  had  so 
changed  the  requirements  for  private 
pilot  training  in  instrumentation  that:  (1) 
Less  expensive,  simple  aircraft  were  no 
longer  used  tor  training  because  these 
aircraft  were  not  equipped  with  the 
necessary  instruments:  and  (2)  the  hours 
for  training  had  necessarily  increased 
even  for  student  pilots  whose  interests 
were  solely  in  flying  basic  aircraft.  The 
committee's  solution  to  the  problem  was 
to  propose  two  new  categories  of  pilot 
certification:  student  recreational  and 
recreational  pilot  to  be  certificated  for 
flying  only  basic  aircraft.  According  to 
the  NAFI  proposal,  the  student 
recreational  and  recreational  pilot 
would  not  be  required  to  have 
instrument  or  radio  training  because 
their  operations  would  be  restricted  to  a 


flying  environment  where  the  use  of 
instruments  or  radios  would  not  be 
necessary. 

The  NAFI  committee  also  felt  the 
rt<gulntions  should  be  amended  to 
provide  more  guidance  to  flight 
instructors  in  the  training  of  students. 
This  belief  was  primarily  based  on  the 
committees  review  of  private  pilot 
accident  reports  whiih  showed  a 
general  lack  of  flight  precision  and 
proficiency  on  the  psirt  of  the  pilots  as 
well  as  weaknesses  i.-^  certain 
operational  skills  such  as  takeoff  and 
landin<4  directional  control,  go  around 
procedures,  stall  recognition  and 
recovery,  and  emergency  procedures. 
The  committee  believed  these 
weaknesses  could  be  rectified  by:  (1) 
Requiring  flight  instnictors  to  train 
students  in  specific  maneuvers  and 
procedures:  (2)  requiring  students  to 
pass  a  presolo  written  exam:  and  (31 
emphasizing  current  requirements  for 
achieving  a  certain  level  of  proficiency 
in  pilot  skills,  i.e.,  "training  to  a 
standard". 

In  addition,  the  committee  decided 
that  the  usually  high  number  of 
accidents  involving  pilots  v.ith  less  than 
40t»  flight  hours  could  be  reduced  by 
requiring  a  flight  review  every  12 
months  for  this  pilot  population,  and 
requiring  instruction  with  a  Irijbook 
endorsement  by  a  flight  instructor  for 
pilots  with  less  than  400  flight  hours 
who  have  not  flown  an  aircraft  as  pilot 
in  command  within  the  preceding  IHO 
days. 

The  petition  which  included  these 
proposals  was  published  verbatim  for 
public  comment  in  the  Federal  Register 
on  March  15. 1982  (46  FR  110261. 
Comments  on  the  petition  are  discussed 
in  the  following  section. 

Another  basis  for  the  proposed  rule 
was  a  recommendation  from  the 
General  Aviation  Safety  Panel  (Safety 
Panel)  which  consisted  of  13 
representatives  from  the  general 
aviation  community.  The  Safety  Panel 
proposed  an  annual  2-hour  training 
requirement  for  all  pilots,  regar.r.rss  of 
total  flying  time  or  experience  The 
panel  concluded  that  recurrent, 
structured  instruction  for  pilots  would 
increa.se  the  level  of  safety,  particularly 
for  those  pilots  who  are  presently 
relying  only  on  the  biennial  flight 
review,  which  is  not  a  structured 
learning  experience,  to  refresh  their 
skills. 

Conunents  on  the  NAFI  Petition 

All  interested  persons  were  afforded 
an  opportunity  to  comment  on  the  NAFI 
petition,  and  consideration  has  been 
given  to  all  the  views  presented.  A  total 
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of  618  wrilten  comments  were  received, 
and  the  proposed  rules  have  been 
changed  to  reflect  certain  comments. 

Several  comments  addressed  the  age 
requirement  for  student  recreiiiional 
pilots.  The  NAFI  petilion  proposed  that 
an  individual  be  14  years  of  age  to  be 
eligible  for  a  student  recreational  pilot 
certificate.  Many  comments  received  on 
age  requirements  stated  that  14  year 
uKls  lacked  the  matuie  judgment  to 
safely  operate  an  airplane.  Although  the 
FAA  has  no  reliable  method  of 
assessing  the  judgmQnt  of  a  14-year  old. 
the  FAA  does  have  donsiderable 
experience  with  16-yDar-oId  student 
pilots  operating  powered  aircraft  and 
thus  has  decided  to  retain  the  minimum 
age  requirement  at  16  years. 

Several  comments  also  addressed  the 
issue  of  home  study.  Under  the  NAFI 
proposal,  the  only  aoceptable  method 
for  an  applicant  to  acquire  aeronautical 
knowledge  on  the  ground  was  to  have 
logged  ground  instruction  from  an 
ajlhorized  instructoC-  1  he  NAFI 
proposal  eliminated  the  alternative 
home  study  method  allowed  under 
present  §  61.105.  All  Commcnters  on  this 
issue  objected  ot  the| elimination  of 
home  study  on  the  bisis  that  not 
allowing  home  study  imposed  an 
economic  burden  on  the  student.  Since 
the  FAA  could  discern  no  justification 
for  the  economic  impact  of  the  change 
on  students  and  on  the  home  study 
industry,  the  alternative  of  home  study 
as  an  acceptable  method  of  receiving 
ground  instruction  in  aeronautical 
knowledge  has  been  retained. 

Several  comments  also  addressed  the 
issue  of  the  category  of  aircraft  which 
could  be  flown  by  a  student  recreational 
and  recreational  pilot.  The  NAFI 
proposal  restricted  the  type  of  aircraft  to 
single-place  gyroplanes  and  aircraft 
with  2-seat  occupancy  and  200 
horsepowT.  In  response  to  many 
comments,  the  restrictions  on  types  of 
aircraft  have  been  changed  as  follows: 

(1)  From  2-seat  occupancy  to  4-seat 
occupancy: 

(2)  From  200  horsepower  to  180 
horsepower;  and 

(3)  From  no  requirements  on  the  type 
of  landing  gear  to  only  non-retractable 
landing  gear. 

These  restrictions  limit  the  type  of 
aircraft  allowed  to  certain  single-engine 
piston  airplanes  and  helicopters,  as  well 
as  to  single-place  gyroplanes. 

PROPOSED  REVISIONS 

General  Discussion 

Major  Proposals  in  This  Rulemaking 

Based  on  the  NAFI  petition  and  public 
comments  on  that  petition,  the  Safety 
Panel  recommendations,  and  the  FAA's 


own  experience,  the  proposed 
rulemaking  would  significantly  amend 
Part  61  of  the  current  regulations  by — 

(1)  Adding  certification  categories  for 
student  recreational  and  recreational 
pilots: 

(2)  Formslizing  and  emphasizing  the 
concept  of  training  and  testing  to  a 
standard  or  level  of  proficiency  for  all 
types  of  recreational  and  private  pilot 
certificates:  and 

(3)  Adding  review  and  training 
requirements  for  all  types  of 
recreational  and  private  pilot 
certificates. 

Student  Recreational  and  Recreational 
Pilots 

The  certification  rules  contained  in 
Part  61  have  been  amended  over  the 
years  to  accommodate  advances  in 
aviation  technology  and  the  increasing 
complexities  of  operating  aircraft  in  the 
national  airspace  system.  These  changes 
in  the  aviation  environment  have 
created  additional  aircraft  equipment 
needs  and  training  requirements  for  the 
pilot.  The  changes  in  training 
requirements  have  made  the  private 
pilot  certificate  increasingly  difficult  and 
expensive  to  earn. 

Overlooked  in  the  revised  training 
procedures  are  the  simpler  operations, 
in  less  complicated  aviation 
environments,  thatccmprise  a  large 
segment  of  aviation  activity  known  as 
sport  and  recreational  aviation. 
Aviation  has  become  technologically 
more  complex,  but  not  for 
approximately  28.000  pihjts  who  operate 
simple  aircraft  without  communication 
equipment  (General  Aviation  Activity 
and  Avionics  Survey:  Annual  Summary 
Report  1982  Data.  p.  2-78).  These  pilots 
fly  basic,  experimental,  or  homebuilt 
aircraft.  They  fly  within  close  proximity 
to  a  home  airport  without  air  traffic 
control  facilities  or  radio 
communications  capability.  Neither  the 
aircraft  they  operate  nor  the 
environment  in  which  they  fly  warrant 
training  in  radio  equipment  or 
instrument  navigation.  Their  range  of 
operations  is  typically  too  limited  to 
benefit  from  the  current  private  pilot 
training  requirements.  Thus,  the 
proposed  new  recreational  pilot 
certificate  would  allow  less  expensive 
and  more  basic  training  designed  to 
benefit  the  recreational  pilot. 
Specifically,  the  recreational  pilot  would 
not  be  required  to  train  in  radio 
communications  and  instrument  flying. 
Under  the  proposed  rule,  although  pilots 
who  are  engaged  in  sport  and 
recreational  flying  would  have  to 
demonstrate  a  level  of  competency 
consistent  with  operations  within  the 
national  airspace  system,  they  would 


not  be  burdened  by  the  additional 
certification  requif-menls  oftlie  p  iv:ile 
pilot  who  flics  in  a  more  complex 
environment. 

Limitations 

To  maintain  safety,  the  studisnt 
recreational  and  recreational  pilot 
would  be  limited  to  a  basic  aircraft  and 
a  simple  operating  environment.  The 
limitations  in  proposed  Subparts  C  and 
D  reflect  the  operations  of  those  pilots 
already  flying  simple  aircraft  for 
recreation.  With  these  restrictions, 
training  requirements  could  be  redur  ed 
without  reducing  safety  The  three 
principal  restrictions  on  the  student 
recreational  and  recreational  pilot  arc 
as  follows: 

(1 )  Aircraft  restrictions — The 
recreational  pilot  would  be  restricted  lo 
(a)  a  single  engine  airplane  certificated 
for  not  more  than  four  occupants  with  a 
power  plant  of  180  horsepower  or  less 
that  has  fixed  landing  gear;  (h)  a  single 
engine  helicopter  for  not  more  than  four 
occupants  with  a  power  plant  of  180 
horsepower:  and  (c)  a  single  place 
gyroplane.  The  proposed  recreational 
pilot  certificates  do  not  include  gliders, 
hot  air  balloons,  and  airships  since  pilot 
certification  requirements  for  those 
aircraft  are  presently  at  a  minimuiii 
acceptable  level. 

(2)  Geographic  restrictions — The 
student  recreational  pilot  and 
recreational  pilot  would  be  limited  to  a 
50-mile  radius  from  the  departure 
airport.  Although  this  restriction  would 
allow  a  recreational  pilot  to  fly  longer 
distances  in  50-mile  increments,  the 
intent  of  the  50-mile  radius  restriction  is 
to  keep  the  pilot  over  familiar  territory 
and  near  a  familiar  airport.  Such 
proximity  to  a  familiar  airport  would 
allow  the  pilot  to  return  to  the  airport  if 
he  encounters  unexpected  bad  weather 
and  would  minimize  any  need  for 
navigational  instruments. 

(3)  Other  operating  restrictions — ^Tbe 
recreational  pilot  would  have  certain 
significant  operating  restrictions  other 
than  the  50-mile  tether.  Like  the  private 
pilot,  a  recreational  pilot  could  not  act 
as  pilot  in  command  for  compensation 
or  hire.  Furthermore,  because  the 
recreational  pilot  certificate  is  intended 
to  be  used  for  sport  and  recreation  only, 
a  recreational  pilot  could  not  act  as  pilot 
in  command  of  an  aircraft  engaged  in 
any  business.  A  recreational  pilot  could 
not,  as  may  a  private  pilot,  act  as  pilot 
in  command  of  an  aircraft  to 
demonstrate  the  aircraft  for  the  purpose 
of  selling  it  to  a  prospective  buyer,  nor 
as  pilot  in  command  of  an  aircraft  used 
in  a  passenger  carrying  airlift  sponsored 
by  a  charitable  organization  and  for 
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which  the  passenger  has  made  a 
dunjtion  to  the  organization.  An 
cuiditiunai  restriction  which  would 
minimize  the  need  for  navijiational 
instruments  is  that  the  recreational  pilot 
(;i)iild  not  fly  between  sunset  and 
sunrise  or  when  flight  or  surface 
visibility  is  less  than  three  statute  miles. 
Al.so.  the  recreational  piiot  could  not 
l^nd  at  a  landing  area  or  airport  with  an 
operating  control  toxver.  norcouid  the 
piiot  fly  at  an  altitude  of  10.000  feet  MSL 
or  Z.odo  feel  AGC  whichever  is  higher. 
These  restrictions  are  intended  to 
ninimize  the  pilot's  interfering  with 
fastc'  maiing.  more  technically 
(".luippad  aircraft  in  the  national 
airspa/^  system.  Finally,  the 
recrcElional  pilot  would  be  restricted 
froni/flying  any  international  flights. 

Requirements 

I'he  limitations  on  the  student 
recreational  and  the  recreational  pilot 
certific;!te  would  allow  fvir  somewhat 
reduced  eligibility  and  training 
requirements  in  comparison  to  those 
required  of  private  pilots: 

(1)  The  proposed  rule  considers  one  of 
two  options  for  the  medical  eligibility 
requirements:  (1)  a  third-class  medical 
certificate,  or  (2)  a  certification  by  the 
prospective  recreational  pilot  th.it  he/ 
she  has  no  known  medical  defect  that 
would  interfere  with  his/her  ability  to 
safely  operate  an  aircraft.  The  brackets 
in  §§  61.83  and  61.103  of  the  proposed 
rule  were  inserted  to  show  that  only  one 
of  the  two  options  would  be  chosen. 

The  FAA  is  still  deliberating  on  the 
issue  of  requiring  a  third  class  medical 
certificate  pending  a  review  of  medical 
data  relating  to  self-certification  and  the 
outcome  of  a  FAA  rulemaking  action 
that  would  extrend  the  duration  of  third- 
class  airmen  medical  certificates  for 
student  or  private  pilots  (47  FR  54414. 
December  2. 1982).  The  medical 
certificate  proposal  would  require 
periodic  third-class  medical 
examinations  at  inler\als  based  on  the 
age  of  the  airman.  It  would  relax  the 
medical  requirement  for  many  private  or 
student  pilots  who  currently  undergo  a 
medical  examination  every  24  months. 
DepencTing  on  the  outcome  of  that 
proposed  rulemaking  and  data  review, 
the  FAA  may  decide  to  require  a  third- 
class  medical  certificate  for  student 
recreational  and  recreational  pilots.  The 
FAA  solicits  comments  and  supporting 
documentation  on  the  third  class 
medical  certificate  requirement, 
including  the  degree  to  which  it  is  a 
burden  and  alternative  ways  to  assess 
an  individual's  medical  fitness,  such  as 
using  a  drivers  license  which  shows  the 
status  of  the  applicant's  vision,  or  a 


family  physician's  testament  to  basic 
health. 

(2)  Under  the  proposed  rule,  training 
requirements  for  recreational  pilots  do 
not  include  learning  to  fly  at  night  or 
with  instruments.  However,  for  basic 
operational  experience,  a  certain 
number  of  flights  would  be  required  of 
both  recreational  and  private  pilots.  The 
following  table  compares  the  number  of 
flights  that  v^ould  be  required  for 
i.-^crcationai  and  private  pilot 
certificates. 
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During  these  flights  certain  maneuvers 
and  procedures  would  have  to  be 
performed.  The  required  flights  would 
assure  that  a  pilot  receives  a  definite 
amount  of  operational  experience  prior 
to  certification.  However,  proficiency  for 
recreational  and  private  pilots  would 
continue  to  be  the  criterion  for 
certification. 

Training  and  Testing  to  a  Standani 

A  primary  objective  of  this  rulemaking 
is  to  state  the  concept  of  training  and 
testing  to  a  standard  as  clearly  as 
possible  and  to  emphasize  in  the 
proposed  rule  that  the  overriding 
consideration  for  all  pilot  certification  is 
proficiency  The  "training  and  testing  to 
a  standard  "  concept  would  replace  the 
"total  operational  training  concept"  that 
was  implemented  in  the  1973  revision  to 
Part  61.  (37  FR  6012  March  23. 1972  and 
38  FR  3156  February  1. 1973.)  The  total 
operational  concept  made  flight 
instructors  completely  responsible  for 
training  student  pilots  to  a  proficiency 
standard.  The  instructor  was  to  assume 
full  responsibility  for  all  phases  of  the 
required  ground  and  flight  training,  for 
solo  and  cross  country  flights,  and  for 
the  ability  of  a  pilot  he  or  she  has 
instructed  to  pass  the  required  written 
flight  tests.  In  accordance  with  this 
training  concept,  specific  maneuvers 
and  procedures  in  the  rules  were 
replaced  with  broader  categories  of 
"pilot  operations."  such  as  preflight 
operations  and  airport  and  traffic 


pattern  operations.  Present  §  61.107(a) 
lists  ten  separate  pilot  operations. 

To  determine  that  the  applicant  is 
competent  in  each  of  the  ten  separate 
pilot  operations,  the  1973  revision  also 
requires  the  applicant  to  pass  a  practical 
test  on  only  those  maneuvers  and 
procedures  selected  by  the  FAA 
inspector  or  designated  examiner  giving 
the  test  (§  61.103(e)).  Particular 
procedures  and  maneuvers  that  might  be 
selected  by  the  examiner  are  listed  in  an 
advisory  circular,  and  the  standards  for 
the  performance  of  these  procedures 
and  maneuvers  are  published  in 
appropriate  flight  test  guides. 

As  stated  in  current  §  61.107(a)  (flight 
proficiency  rules  for  a  private  pilot),  an 
applicant  must  log  instruction  from  an 
authorized  flight  instructor  in  specified 
pilot  operations  and  his  logbook  must 
contain  "an  endorsement  by  an 
authorized  flight  instructor  who  has 
found  him  competent  to  perform  each  of 
these  operations  safely  as  a  private 
pilot."  (Emphasis  added.)  The  flight 
instructor  has  thus  been  required  to 
select  from  the  advisory  circulars  and 
the  flight  test  guides  those  maneuvers 
and  procedures  in  which  he  believes  the 
student  must  be  instructed  in  order  to 
competently  perform  the  specified  pilot 
operations. 

The  weakness  in  operational  skills 
cited  in  the  NAFl  petition,  such  as 
takeoff  and  landing  directional  control, 
go-around  procedures,  and  others,  which 
have  been  factors  in  student  and  private 
pilot  accidents  seemed  to  indicate  that 
instructors  should  provide  training  in 
specific  required  maneuvers  and 
procedures  and  that  the  student  should 
be  required  to  demonstrate  proficiency 
to  a  specific  performance  level  for  each 
maneuver  and  procedure.  Thus,  the 
proposed  revision  would  eliminate 
references  to  pilot  operations  and  add  or 
clarify  existing  references  to  training 
and  testing  to  a  performance  standard 
for  specific  maneuvers  and  procedures. 
A  student  would  be  required  to  receive 
experience  through  a  combination  of 
flight  instruction  and  solo  flights  in 
which  maneuvers  and  procedures,  as 
specified  by  regulation,  would  be 
demonstrated  and  practiced  until  a  level 
of  competency  has  been  achieved. 
Under  the  proposed  rule,  proficiency 
requirements  that  parallel  current 
§  61.107  would  read:  ""The  student  must 
have  received  and  logged  instruction  in 
at  least  the  following  maneuvers  and 
procedures  and  must  have  demonstrated 
proficiency  to  an  acceptable 
performance  level  as  judged  by  the 
instructor  who  endorses  the  student 
pilot  certificate."  The  appropriate 
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maneuvers  and  procedures  would  be 
stated  in  the  rule. 

Also,  current  §  61.103(e).  eligibility 
requirements,  would  be  changed.  This 
section  states  that  an  applicant  for  a 
private  pilot  certificate  must  "pass  an 
oral  and  flight  test  on  procedures  and 
maneuvers  selected  by  an  FAA 
inspector  or  examiner  to  determine  the 
applicant's  competency  in  the  flight 
operations  on  which  instruction  is 
required  by  the  flight  proficiency 
provisions  of  §  61.107. " 

Under  the  proposed  rule,  appropriate 
eligibility  sections  (§8  61.103  and  61.127) 
would  read  that  an  applicant  must  "pass 
an  oral  and  flight  examination  on 
maneuvers  and  procedures  selected  by 
an  FAA  inspector  or  designated  pilot 
examiner  to  determine  the  applicant's 
competency  on  the  maneuvers  and 
procedures  of  §§  61.103(d)  and  61.127(e). 

FAA  inspectors  and  designated  pilot 
examiners  will  be  required  to  conduct 
examinations  as  outlined  in  the 
Practical  Test  Standards.  The  Practical 
Test  Standards  describes  categories  of 
pilot  operations  and  tasks  (maneuvers 
and  procedures)  that  a  pilot  must  be 
dhle  to  perform  competently  for 
certification.  For  each  task  the  Practical 
Test  Standards  lists  objectives  in 
competent  performance  of  the  task.  For 
example,  under  "normal  takeoffs  and 
climbs,"  the  applicant  must  be  able  to 
explain  elements  in  a  normal  takeoff, 
align  the  airplane  on  the  runway 
centerline.  advance  the  throttle 
smoothly  to  maximum  allowable  power, 
etc.  Thus,  the  Practical  Test  Standards 
offers  exrict  performance  standards  for 
each  task. 

Flight  Requirements 

In  an  effort  to  furtlier  emphasize  the 
training  and  testing  to  a  standard 
concept,  the  proposep  rule  would 
eliminate  the  current  flight  hour  training 
requirements  and  would  add  flight 
number  training  requirements  which 
would  be  linked  to  iikstruction  in  specific 
maneuvois  and  procfcdures.  The  current 
§  61.109  (Aeronautical  experience) 
requires  an  applicant  for  a  private  pilot 
certificate  with  an  airplane  rating  to 
have  at  least  a  total  of  40  hours  of  Right 
instruction  and  solo  Slight  time.  The  40 
hours  must  im-lu  Je  20  .hours  of  flight 
instruction  from  an  authorized  flight 
instructor  including:  (1)  3  hours  of  cross 
country;  (2)  3  hours  at  night;  and  (3)  3 
hours  in  airplanes  in  preparation  for  the 
private  pilot  test;  and  20  hours  of  solo 
flight  time;  including  (1)  10  hours  in 
airplane;  (2)  10  hours  cross  coun'ry;  and 
(3)  3  takeoffs  and  landings  at  an  airport 
with  an  operating  control  tower. 

The  intent  of  the  flight  hour 
requirements  is  to  assure  that  an 


app?icant  has  at  least  a  minimum 
amount  of  aeronautical  experience  prior 
to  testing  for  certification.  However, 
several  problems  exist  with  the  flight 
hour  concept.  For  one,  a  flight  hour  if  not 
linked  to  specific  flight  maneuvers  and 
procedures  does  not  assure  a  minimum 
number  of  airborne  operations,  since  a 
single  flight  hour  is  a  calculation  of 
airborne  time  and  ground  time.  A  flight 
hour  requirement  does  not  assure  a 
minimum  amount  of  aeronautical 
experience. 

A  second  problem  with  the  40-hour 
flight  time  requirement  is  that  it  is  not  a 
realistic,  useful  minimum.  At  least  it  is 
not  at  all  an  accurate  indication  of  the 
number  of  flight  hours  typically 
necessary  for  the  student  pilot  to  gain 
proficiency.  Private  pilot  appHcations 
filed  under  Part  61  during  1983  and  the 
first  half  of  1984  show  that  applicants 
averaged  more  than  the  minimum  flight 
hours.  Typically  the  applicant  averaged 
71.4  flight  hours  of  which  42.1  hours 
were  flight  instniction  and  29.3  hours 
were  solo  flight.  During  the  same  period, 
the  lowest  number  of  total  flight  hours 
recorded  was  41.6  while  the  highest 
number  was  168.9.  Although  it  can  be 
argued  that  less  than  40  hours  of  training 
will  not  likely  result  in  proficiency,  such 
a  minimum  can  mislead  applicants  into 
the  presumption  that  if  they  log  the 
minimum  hours  or  slightly  more  than  the 
minimum  they  will  automatically  be 
proficient.  Actually  a  minimum  flight 
hour  requirement  gives  no  indication  of 
proficiency  and  little  indication  as  to 
acquired  aeronautical  experience. 

Therefore,  the  FAA  proposes  to 
eliminate  the  flight  hour  requirement 
and  has  proposed  a  required  number  of 
flights  that  would  be  linked  with  specific 
maneuvers  and  procedures.  For 
example,  under  proposed  §  61.131 
(operational  experience),  an  applicant 
for  a  private  pilot  certificate  with  an 
airplane  rating  would  have  to  log  15 
flights  of  instruction  during  which  the 
maneuvers  and  procedures  listed  in 
§  61.117(c)(1)  and  (2)  would  be 
performed.  "Flights"  as  used  in  the 
proposed  regulation  p-:eans  the 
operation  of  an  aircraft  during  which  a 
departure  and  a  idnding  take  place.  The 
listed  procedures  and  maneuvers  in  this 
instance  include  takeoffs  including 
normal  and  crosswind;  level  flight, 
including  shallow,  medium  and  steep 
banked  turns;  stall  entries  from  various 
flight  altitudes:  etc.  In  this  way,  an 
applicant  would  be  assured  of  a 
minimum  amount  of  aeronautical 
experience  during  flight  instruction. 
However,  it  should  be  emphasized  that 
the  level  of  proficiency  in  performing 
maneuvers  and  procedures  will  remain 
the  criterion  for  certification. 


The  FAA  recognizes  that  the  proposed 
flight  requirements  could  be  completed 
with  very  short  flights.  However,  that  is 
not  the  intent  of  the  proposal  nor  would 
short  flights  allow  for  the  performance 
of  the  required  maneuvers  and 
procedures.  The  FAA  envisions  that  the 
required  flights  would  be  performed  on 
enough  different  days  to  allow  the 
individual  to  experience  different 
weather  conditions  and  different 
personal,  physical,  and  psychological 
conditions.  It  is  envisioned  that  each 
take-off  and  landing  would  require  a 
unique  combination  of  decisions.  If  the 
required  flights  were  too  short  to 
perform  the  necessary  maneuvers  and 
procedures,  additional  flights  would  be 
needed  for  the  student  pilot  to  reach  a 
level  of  proficiency  worthy  of  an 
instructor's  endorsement. 

The  FAA  also  recognizes  that  by 
eliminating  the  flight  hour  requirement, 
recreational  pilots  in  particular  may 
achieve  certification  in  less  than  40 
hours.  This  result  of  the  proposal  is 
desirable  since  it  would  reduce  the 
regulatory  and  economic  burden  on 
recreational  pilots  but  in  no  way 
undermine  proficiency  standards  which 
would  be  maintained  by  the  training  and 
testing  to  a  standard  concept. 

The  FAA  is  still  considering  the 
effectiveness  of  the  flights  requirement 
and  would  appreciate  comments  on  this 
issue.  Some  alternatives  to  the  proposed 
requirements  that  are  being  considering 
are — 

(1)  A  rule  that  would  require  only 
training  and  testing  to  a  standard,  i.e, 
only  proficiency  in  the  appropriate 
maneuvers  and  procedures  without 
either  flight  hour  or  flight  number 
requirements; 

(2)  A  rule  like  the  current  rule  with 
training  and  testing  to  a  standard  and 
minimum  flight  hour  requirements  but 
without  minimum  flight  number 
requirements; 

(3)  A  rule  with  training  and  testing  to 
a  standard  plus  both  minimum  flight 
hour  requirements  and  minimum  flight 
number  requirements. 

Safeguards  in  Training  and  Testing  to 
Standards 

The  same  safeguards  against 
instructor  abuses  that  exist  under  the 
current  rules  would  continue  under  the 
proposed  training  and  testing  to  a 
standard  requirements.  The  first 
safeguard  is  thai  students  would 
continue  to  have  the  right  to  request  a 
free  FAA  evaluation  to  determine  their 
level  of  competency.  The  FAA 
evaluation  could  and  should  be 
requested  if  an  individual  felt  he/she 
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has  either  received  too  little  or  too  much 
instruction. 

The  second  safeguard  is  the 
examination  itself.  Most  individuals 
who  are  wary  of  the  training  and  testing 
to  a  standard  concept  fear  that  fly-by- 
night  instructors  would  rush  people 
through  the  training  without  adequate 
instruction.  However,  the  test  for  pilot 
proHciency.  on  which  certification  is 
based,  ensures  that  this  would  not 
happen.  The  final  examination  would 
also  serve  as  a  mechanism  to  review 
flight  instructor  competency. 

Furthermore,  effective  September  1. 
1985,  two  changes  will  occur  in  the  pilot 
certification  testing  process  which  will 
improve  the  procedures  for  training  and 
testing  to  a  standard.  First,  the  Aviation 
Standards  National  Field  Office  of  the 
FAA  has  developed  a  practical  test 
book  as  a  standard  for  FAA  inspectors 
and  designated  pilot  examiners  when 
conducting  airman  practical  tests  (oral 
and  flight  tests).  These  standards  will 
supersede  the  advisory  circular  flight 
test  guides.  They  will  also  be  used  by 
flight  instructors  who  will  be 
responsible  for  training  students  to  the 
acceptable  standards  outlined  in  th  * 
objective  of  each  TASK  within  the 
appropriate  practical  test  standard. 

Second,  under  the  current  certification 
process,  the  test  given  to  each  student 
pilot  consists  of  a  sampling  of 
maneuvers  and  procedures  as  outlined 
in  the  appropriate  practical  test  guide. 
The  student  must  be  prepared  to 
perform  all  maneuvers  and  procedures 
required  for  a  practicular  certificate,  but 
he/she  may  not  be  tested  on  all  of  them. 
The  new  certification  process  will 
require  a  test  in  which  the  student  pilot 
must  peform  all  of  the  required 
maneuvers  and  procedures  indicated  in 
the  Practical  Test  Standards. 

The  establishment  of  the  Practical 
Test  Standards  will  clearly  state  the 
standards  for  which  a  pilot  must  be 
responsible  and  on  which  he/she  will  be 
tested.  The  new  testing  process  will 
eliminate  the  possibility  of  a  sampling 
error,  that  is  a  pilot  will  be  tested  on  all 
of  his/her  skills.  The  combination  of  the 
two  changes  will  insure  a  greater 
standardization  in  instruction  and 
examination  and  a  more  thorough 
evaluation  of  pilot  proficiency. 

Biennial  Review,  Proposed  Annual 
Flight  Review  and  Recurrent  Training 

According  to  current  §  61.57.  all  pilots 
must  successfully  accomplish  a  biennial 
flight  review  and  have  their  logbook 
endorsed  accordingly  by  the  person  who 
gave  the  review.  A  flight  review  consists 
of:  (1)  A  review  of  the  current  general 
operating  and  flight  rules  of  Part  91;  and 
(2)  A  review  of  those  maneuvers  and 


procedures  which  the  review  instructor 
decides  are  necessary. 

The  proposed  rule  would  add  three 
new  requirements:  (1)  An  annual  2-hour 
training  requirment  for  recreational  and 
private  pilots:  (2)  an  annual  flight  review 
requirement  for  pilots  with  less  than  400 
hours  of  flight  time;  and  (3)  recency 
instruction  requirements  for  pilots  with 
less  than  400  hours  of  flight  time  who 
have  not  flown  as  a  pilot  in  command 
within  180  days. 

The  basis  for  the  proposed  annual 
training  requirement  \<ras  a 
recommendation  from  the  Safety  Panel 
to  require  2  hours  of  instruction  annually 
for  all  pilots.  The  Safety  Panel  cited 
studies  and  accident  statistics  to 
support  the  conclusion  that  a  strong 
positive  relationship  exists  between 
recurrent  pilot  training  and  reduced 
accident  risk.  While  the  Safety  Panel 
recommended  the  annual  training  for  all 
pilots,  this  proposal  would  require  it 
only  for  recreational  and  private  pilots. 
The  public  is  invited  to  comment  on  the 
need  for  the  broader  applicability.  In 
addition  the  NAFI  petition  proposed 
annual  review  requirements  for  pilots 
with  less  than  400  hours  of  flight  time 
because  private  pilot  accident  statistics 
show  an  inordinate  number  of  accidents 
for  pilots  in  this  category.  The  NAFI 
petition  also  recommended  that  a  pilot 
with  less  than  400  hours  who  has  not 
flown  an  aircraft  as  pilot  in  command 
within  the  preceding  180  days  must  have 
flight  instruction  and  a  logbook 
endorsement  before  he/she  would  be 
competent  to  pilot  the  aircraft. 

Therefore,  the  proposed  rule  would 
require  the  following: 

•  A  proposed  annual  flight  review 
rule  for  all  recreational  and  non- 
instrutment  rated  private  pilots  with  less 
than  400  flight  hours  (See  proposed 

S  61.50).  The  review  would  consist  of  the 
same  procedures  covered  under  the 
current  biennial  review.  The  FAA 
believes  that  requiring  an  annual,  rather 
than  a  biennial  review  for  this  group, 
would  provide  increased  assurance  of 
the  compentency  of  the  relatively 
inexperienced  pilot.  Instrument  rated 
private  pilots  would  not  be  included  in 
this  requirement  because  they  have 
been  tested  and  found  competent  in  an 
operational  environment  that  is  more 
difficult  than  that  of  non-instrument 
rated  pilots. 

•  An  annual  2-hour  training 
requirement  added  to  all  recreational 
and  private  pilots  (See  proposed 

§  61.56).  The  instruction  would  consist 
of  1  hour  of  ground  instruction  and  1 
hour  of  flight  instruction  from  an 
appropriately  rated  instructor.  The 
training  would  be  based  on  proficiency 
standards,  but  the  pilot's  competency 


would  not  be  rated.  In  other  words,  a 
pilot  could  not  fail  an  annual  training 
requirment.  The  instructor  would 
endorse  the  pilot's  logbook  upon 
satisfactory  accomplishment  of  the 
instruction.  Pilots  wishing  to  convert 
this  training  into  the  FAA's  pilot 
proficiency  wings  program,  a  voluntary 
program  of  safety  seminars,  would  be 
encouraged  to  do  so. 

•  A  recency  requirement  for 
instruction  for  all  recreational  and 
private  pilots  with  less  than  400  flight 
hours  who  have  not  flown  as  pilot  in 
command  within  180  days.  In  order  to 
act  as  pilot  in  command,  such  pilots 
would  nave  to  receive  a  flight  review 
from  an  authorized  instructor  who 
would  have  to  certify  in  the  pilot 
logbook  that  the  pilot  is  competent  to 
pilot  the  aircraft  for  which  he/she  has 
been  rated.  (See  proposed  9S  61.109(d) 
and  61.135(c).) 

To  prevent  duplication  of  instruction 
and  review  requirements,  all  of  these 
review  and  instruction  programs  could 
be  combined  at  the  discretion  of  the 
instructor.  For  example,  if  during  the 
recreational  or  private  pilot's  annual  2- 
hour  training,  the  flight  instructor 
determines  that  the  biennial  or  proposed 
annual  flight  review  requirements  have 
also  been  satisfied,  the  instructor  could 
so  endorse  the  pilot's  logbook.  Likewise, 
if  the  instructor  conducting  the  proposed 
annual  flight  review  determines  that  the 
recency  requirements  for  instruction  for 
pilots  who  have  not  flown  as  pilot  in 
command  within  180  days  have  also 
been  met,  the  instructor  could  so 
endorse  the  pilot's  logbook.  Thus, 
review  and  instruction  could  be 
conducted  simultaneously,  and  several 
requirements  could  be  met  at  once  at  the 
discretion  of  the  flight  instructor. 

The  Use  of  Simulators  in  Training 

The  FAA  acknowledges  the  use  of 
flight  simulation  as  a  modern  method  of 
training  and  evaluating  pilots.  The  use 
of  a  simulator  or  training  device  has 
been  provided  for  throughout  this 
proposal  in  meeting  the  proposed 
training  and  proficiency  requirements,  ' 
but  hours  spent  using  a  simulator  or 
training  device  would  not  fulfill  flight 
requirements.  The  method  of  granting 
approval  of  these  devices  would  be 
accomplished  through  the  publication  of 
guidelines  established  by  the  joint 
efforts  of  the  FAA  and  industry.  As  an 
interim  measure,  the  FAA  would  use 
subjective  standards  based  on  practice 
and  policies  currently  in  effect. 

Section  by  Section  Discussion 

The  following  discussion  of  specific , 
changes  in  the  rule  covers  only  those 
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changes  not  discussed  at  length  in  the 
previous  section.  Throughout  the 
proposed  rule  all  pronouns  have  been 
changed  to  include  both  genders. 

The  format  of  proposed  new  §§  61.87 
and  61.89,  and  the  proposed  revision  in 
§§  61.117.  61.119  and  61.129  would  be 
structured  so  that  the  common 
requirements  for  all  aircraft  would  be 
listed  first,  followed  by  the  requirements 
unique  to  the  category  and  class  of 
aircraft.  This  is  in  contrast  to  the  format 
of  the  current  rule  which  lists  the 
requirements  for  each  category  and 
class  of  aircraft  separately. 

While  this  document  proposes  to 
redesignate  existing  subparts  in  Part  61 
and  to  establish  new  Subparts  C  and  D 
to  accommodate  the  student 
recreational  and  recreational  pilot 
certificates,  the  FAA  may  decide  in  a 
final  rule  to  organize  Part  81  differently. 
For  example,  it  may  be  less  confusing 
for  persons  familiar  with  Part  61  if  the 
new  provisions  were  added  in  a  way 
that  did  not  involve  the  redisignation  of 
more  than  50%  of  the  present  sections. 

Section  61.50    Flight  review. 

Proposed  §  61.50  included  the  biennial 
flight  review  in  current  §  61.57  and  the 
added  requirement  of  an  annual  review 
for  recreational  and  private  pilots 
(without  instrument  ratings).  The  word 
"calendar"  has  been  inserted  between 
"24"  and  "month"  to  establish  more 
uniform  expiration  dates. 

Section  61.57    Recent  flight  experience: 
pilot  in  command. 

Proposed  §  61.57  is  substantatively 
the  same  as  present  §  61.57  except  for 
the  biennial  flight  review  requirements 
which  would  be  moved  to  §  81.50. 

Subpart  C— Student  Recreational  Pilots 

Subpart  D — Recreational  Pilots 

Proposed  §§  61.81  through  61.109 
contain  two  new  certificates:  student 
recreational  pilot  and  recreational  pilot. 
The  following  section  by  section 
discussion  iughlights  some  of  the 
differenct.'£  between  the  proposed 
recreational  and  private  pilot 
certificates. 

Sections  eioJ  and  61.103    Eligibility 
requirements. 

In  §§  61.83  and  61,103  student 
recreational  and  recreational  pilot 
applicants  would  not  be  required  to 
read,  speak,  and  understand  the  English 
language.  Since  these  pilots,  unlike 
private  pilots,  would  not  be  trained  in 
radio  communication,  command  of  the 
English  language  is  not  considered  a 
necessary  eligibility  requirement. 


Section  61.87    Requirements  for  solo 
flight. 

In  S  61.87,  as  recommended  by  the 
NAFI  committee,  the  student 
recreational  pilot  would  be  required  to 
demonstrate  aeronautical  knowledge  by 
satisfactorily  completing  a  written 
examination  that  would  be  administered 
and  graded  by  the  flight  instructor  who 
is  to  endorse  the  student's  pilot 
certificate  for  solo  flight.  This 
examination  would  help  to  assure  that 
he/she  has  a  basic  knowledge  of  the 
flight  rules  and  operating  parameters  of 
the  aircraft.  An  advisory  circular  would 
be  developed  and  published  to  provide 
guidance  to  flight  instructors  in  the 
development  and  administration  of  the 
presolo  written  test  which  should  be 
comprehensive  enough  to  test  basic 
knowledge  as  required  by  this  proposal. 
The  instructor  would  be  required  to 
retain  a  record  of  the  date  and  results  of 
this  test  under  the  record  retention 
requirements  of  this  part. 

Section  61.87  would  also  allow  the  use 
of  simulators  and  training  devices  for 
presolo  night  instruction.  Such 
instruction,  however,  could  not  be 
applied  to  the  flight  requirements  for  a 
recreational  pilot  certificate  (§  61.107). 

All  of  the  proposed  maneuvers  and 
procedures  required  for  student 
recreational  and  recreational  pilots 
would  also  be  private  pilot 
requirements;  the  private  pilot 
requirements  would  simply  add  more 
maneuvers  and  procedures  to  those 
required  for  the  recreational  pilot 
certificate. 

Section  61.89    Cross-country  flight 
requirements. 

The  proposed  language  emphasizes 
the  procurement  and  analysis  of 
aeronautical  weather  reports  and 
forecasts  because  weather  difficulties 
continue  to  be  one  of  the  major  causes 
of  general  aviation  accidents. 

Section  61.103    Eligibility  requirements. 

Consistent  with  the  present  and 
proposed  requirements  for  a  private 
pilot  certificate,  proposed  §  61.103 
would  require  a  written  examination  on 
the  subject  areas  in  §  61.105  as  a 
prerequisite  to  obtaining  a  recreational 
pilot  certificate.  The  examination 
referred  to  in  §§  61.103(c)  and  61.105 
would  be  the  same  examination. 

Section  61.105    Aeronautical 
knowledge. 

Proposed  §  61.105  includes  the  use  of 
the  Airman's  Information  Manual  and 
"weight  and  balance  computations"  as 
part  of  the  aeronautical  knowledge  the 
individual  must  demonstrate.  This 


demonstration  through  a  written 
examination  would  provide  a  more 
complete  evaluation  of  the  overall 
abilities  of  the  applicant  and  would  be 
consistent  with  the  privileges  and 
limitations  of  the  certificate  holder. 

Section  61. 107    Operational  experience. 

Proposed  §  61.107  contains  the 
minimum  flight  requirements  for 
recreational  pilots.  It  references  the 
appropriate  manuevers  and  procedures 
in  §§  61.87  and  61.89  that  would  have  to 
be  "performed  at  least  once"  during  the 
course  of  the  required  flights. 

Section  61.109    Recreational  pilot 
privileges  and  limitations. 

Section  61.109(e)  would  require  a 
notation  on  the  recreational  pilot's 
certificate  stating  that  the  certificate 
"holder  does  not  meet  ICAO 
requirements."  ICAO  requirements 
parallel  present  private  pilot 
requirements  which  include  additional 
training  and  eligibility  requirements  that 
recreational  pilots  would  not  satisfy. 
Recreational  pilots  would  not  be 
allowed  to  fly  internationally;  and  they 
would  not  have  to  meet  ICAO  standards 
in  order  to  fly  within  the  United  States. 

Subpart  E— Student  Private  Pilot 

Proposed  §§61.111  through  61.123 
contain  revised  student  private  pilot 
regulations.  These  sections  would 
replace  current  §§61.81  through  61.93. 

Section  61.117    Requirements  for  solo 
flights. 

Proposed  §  61.117  is  essentially  the 
same  as  current  §  61.87.  In  proposed 
§  61.117,  as  in  proposed  §  61.87  for 
student  recreational  pilots,  the  student 
private  pilot  would  be  required  to 
demonstrate  aeronautical  knowledge  by 
satisfactorily  completing  a  written 
examination  that  would  be  administered 
and  graded  by  the  flight  instructor  who 
is  to  endorse  the  student  pilot  certificate 
for  solo  flight.  As  in  the  case  of 
recreational  pilots,  and  advisory  circular 
for  guidance  would  be  developed  and 
the  instructor  would  have  to  retain  a 
record  of  the  test  results  and  the  date. 

Section  61.117(c)  would  also  allow  the 
use  of  simulators  and  training  devices 
for  presolo  flight  instruction.  Such 
instruction,  however,  could  not  be 
applied  to  the  flight  requirements  for  a 
private  pilot  certificate  (§  61.131). 

Section  61.117  (c)(4)  has  been  revised 
to  clarify  the  maneuvers  and  procedures 
for  gyroplanes. 

A  statement  is  added  to  paragraph  (d) 
of  that  section  to  make  it  clear  that  only 
the  flight  instructor  who  has  flown  with 
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the  student  may  endorse  the  logbook 
and  student  private  pilot  certificate. 

Under  S  61.117.  a  student  would  have 
to  demonstrate  proficiency  "to  an 
acceptable  performance  level"  to  be 
endorsed  for  solo  flight.  Criteria  for 
measuring  what  is  an  "acceptable 
performance  level"  may  be  developed 
individually,  by  the  instructor,  or 
commercially.  Any  individual  or 
aviation  group  wishing  to  submit  a 
sample  performance  criteria  program  for 
FAA  review  is  encouraged  to  do  so  as 
part  of  the  comments  submitted  on  this 
proposal.  Such  a  performance  criteria 
package  should  be  comprehensive 
enough  to  show  an  instructor  how  to 
develop  standards  that: 

(1)  Are  measurable; 

(2)  Can  be  used  to  determine  when  the 
training  objective  has  been  completed: 
and 

(3)  Will  ensure  an  acceptable  level  of 
safety  when  the  aircraft  is  being 
operated  by  a  student  pilot. 

Section  61.119    Cross-country  flight 
requirements. 

Proposed  S  61.119  has  been  revised 
from  the  language  found  in  current 
S  61.93  in  order  to  clarify  the 
requirements  and  simplyfy  the  language 
and  format.  The  language  describing 
maneuvers  and  procedures  has  been 
revised  to  provide  increased  guidance 
and  emphasis  on  those  skills  in  which 
inadequate  knowledge  has  been 
identified  as  a  cause  of  many  private 
pilot  accidents. 

Section  61123    Airship  limitations: 
pilot  in  command. 

Proposed  §  61.123  would  be  revised 
from  current  \  61. 91  only  to  make 
necessary  language  and  internal 
reference  changes,  and  to  change  the 
heading  to  read  "Airship  limitations" 
instead  of  "Aircraft  limitations." 

Subpart  F— Private  Pilots 

Proposed  §§  61.125  through  61.139 
contain  revised  private  pilot  regulations. 
These  sections  would  replace  current 
§5  61.101  through  61.120. 

Section  651. 127    Eligibility 
requirements. 

Proposed  S  61.127  is  essentially  the 
same  as  current  S  61.103.  However, 
paragraph  (e)  would  be  changed  to  cite 
the  requirements  of  the  Private  Pilot 
Practical  Test  Standards. 

Section  61. 129    A  eronautical 
knowledge. 

Four  subject  areas  have  been  added 
to  the  aeronautical  knowledge 
requirements  for  a  private  pilot: 
elementary  principles  of  aerodynamics. 


use  of  the  airman's  information  manual, 
wake  turbulence  precautions,  and 
weight  and  balance  computations. 
These  areas  are  presently  covered  in  the 
written  examination  and  are  contained 
in  the  proposal  to  highlight  their 
importance.  The  requirement  for  a 
written  examination,  presently  found  in 
current  S  61.103(d)  and  in  proposed 
S  61.127(d),  would  be  referenced  in 
proposed  S  61.129. 

The  language  proposed  in  paragraph 
(b)  for  gliders  has  been  modified  to 
reflect  recent  advancements  achieved  in 
the  launch  mechanism  for  certain  types 
of  gliders.  The  traditional  methods  of 
becoming  airborne  in  a  glider  has 
changed  throughout  the  world  with  the 
recent  installation  of  small  engines.  This 
gives  the  basic  glider  a  self  launch 
capability,  a  greater  amount  of  duration 
aloft  and  extends  the  flight.  These 
devices  permit  the  pilot  to  rely  more  on 
mechanical  means  to  remain  airborn 
rather  than  on  natural  air  currents  or 
effects  of  local  meteorological 
conditions.  Gliders  equipped  with  these 
devices  are  commonly  known  as  motor- 
gliders  and  the  FAA  would  like  to 
receive  comments  from  users  of  these 
aircraft  on  whether  the  increased  range 
of  these  gliders  creates  a  need  for 
increased  pilot  knowledge  on 
meteorology  effects,  navigation 
techniques,  fuel  management,  or  other 
instructional  areas. 

Section  61. 131    Operational  experience. 

The  title  of  this  proposed  section 
would  be  changed  from  aeronautical 
experience  to  operational  experience  to 
provide  a  better  description  of  the 
primary  objective  to  be  gained. 

The  current  night  flight  requirement 
would  be  retained  in  the  form  of  three 
night  flights  during  which  10  takeoffs 
and  landings  are  performed. 

The  proposed  rule  would  eliminate  the 
requirement  in  current  §  61.109(b)(2)  of 
certain  minimum  distances  for  cross- 
country flight  and  replace  it  with  cross- 
country flights  containing  four  legs  and 
requiring  landings  at  three  or  more 
airports/landing  areas  in  addition  to  the 
departure/arrival  airport  landing  area. 
The  present  distance  requirements  do 
not  add  to  the  cross-country  flight 
experience  as  a  method  of  acquiring 
experience.  The  critical  learning 
elements  involved  in  the  cross-country 
flights  are  primarily  experienced  during 
the  planning  stages  of  the  cross-country 
flight  and  during  takeoffs  and  landings 
at  unfamiliar  airports. 

Section  61. 135    Private  pilot  privileges 
and  limitations:  Pilot  in  command. 

Proposed  paragraph  (a)  from  the  NAFI 
petition,  has  been  added  to  require  that 


a  private  pilot  must  receive  flight 
instruction  and  a  log  book  endorsement 
prior  to  acting  as  pilot  in  command  of  an 
airplane  that  has  a  powerplant  of  more 
than  200  horsepower,  or  one  with 
retractable  gear  or  controllable  pilch 
propeller.  A  review  of  recent  airplane 
accident  data  revealed  that  private 
pilots  involved  in  an  incident  or 
accident  in  an  aircraft  with  more 
complex  systems  usually  did  not  have 
recent  experience  with  an  instructor  in 
that  specific  make  and  model  of  aircraft. 
An  instructor  checkout  is  the  minimal 
requirement  to  ensure  a  good  operating 
practice  and  has  been  credited  with 
lowering  the  insurance  rates  of  those 
who  receive  such  a  checkout. 

Proposed  paragraph  (b)  would  require 
private  pilots  to  be  current  for  day  and/ 
or  night  flight  when  carrying  passengers. 
The  techniques  involved  in  operating  an 
aircraft  through  the  most  critical  phases 
of  Hight  are  all  accumulated  in  take-off. 
traffic  pattern,  and  landing.  The  recency 
requirement  for  three  take-offs  and 
landings  during  the  day  and/or  night 
would  help  ensure  the  safety  of  these 
operations  while  carrying  passengers. 

Section  61.135(d)  of  this  proposal  is 
aimed  at  improving  the  safely  of 
operations  for  non-instrument  rated 
private  pilots  with  less  than  400  hours 
experience  by  restricting  them  from 
Hying  in  marginal  VFR  conditions.  Pilots 
often  become  lost  or  disoriented 
because  of  a  lack  of  visual  cues  for  the 
area  in  which  the  flight  is  conducted. 
Pilots  with  less  than  400  hours  flight 
time  are  less  likely  to  have  developed 
aviation  maturity  and  are  in  need  of 
greater  regulatory  control  than  is 
available  through  voluntary  programs. 

Paragraph  (e)  would  require  a 
notation  on  a  private  pilot  certificate 
stating  that  the  certificate  "holder  does 
not  meet  ICAO  requirements"  if  the 
private  pilot  has  not  logged  40  hours  of 
flight  time.  Although  the  FAA  believes 
this  would  be  an  unlikely  eventuality,  it 
would  be  possible  under  this  proposal, 
and  ICAO  standards  Annex  I  require  at 
least  40  hours  of  flight  time.  This 
requirement  would  not  apply  to 
individuals  certified  under  Part  141  since 
the  present  35  hour  minimum  would  be 
retained. 

In  paragraphs  (i)  and  (j),  the  flight 
hour  requirement  would  be  changed  to 
400  hours  in  keeping  with  the  analysis  of 
accident  data  mentioned  in  the  previous 
discussion  of  paragraph  (c)  in  this 
section. 

The  remaining  paragraphs  have  been 
taken  from  existing  Part  61.  Your 
comments  and  rationales  for 
recommended  changes,  including 
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recommended  language  for  the  change, 
are  solicited. 

Regulatory  Evaluation 

/.  Analysis  of  Proposals  with  Economic 
Impact 

Note: — Sections  A  and  B  below  analyze 
proposals  for  an  annual  recurrent  training 
program  and  an  annual  flight  review 
program,  respectively.  FAA  expects  that 
those  pilots  affected  by  both  proposals  will 
meet  the  requirements  of  each  simultaneously 
and  therefore  incur  the  compliance  costs  only 
once.  Similar  assumptions  have  been  made  in 
the  analyses  for  the  current  biennial  flight 
review  requirement.  Each  proposal  hag  a 
slightly  different  focus,  and  therefore  has 
been  analyzed  separately. 

A.  Proposed  FAR  61.56— Establishment 
of  a  Training  Program  Requirement  for 
Pilots  in  Command 

The  FAA  proposes  to  require  that  no 
recreational  or  private  pilot  may  act  as 
pilot  in  command  of  an  aircraft  for 
which  he/she  is  rated  unless  within  the 
preceding  12  calendar  months  that 
person  has  completed  a  training 
program  consisting  of  at  least  one  hour 
of  ground  instruction  and  one  hour  of 
flight  instruction  from  an  appropiiately 
rated  instructor. 

1.  Overview  of  Analysis.  The  benefits 
expected  to  result  from  this  proposal  are 
the  avoided  casualty  costs  associated 
with  accidents  prevented  because  of  the 
recurrent  training  pilots  will  be  required 
to  receive.  The  costs  of  the  proposal 
primarily  involve  the  variable  operating 
costs  of  the  additional  aircraft 
operations  and  the  labor  cost  of  the 
flight  instructors'  time  which  will  be 
required  for  pilots  to  comply  with  the 
training  requirement.  A  break-even 
approach  has  been  used  to  compare  the 
relative  benefits  and  costs  of  the 
proposal.  An  accident  rate  reduction 
achieved  by  the  middle  of  the  eight-year 
period  following  adoption  of  the 
proposal  has  been  estimated  and 
assumed  to  approximate  the  average 
reduction  for  the  entire  period.  The 
estimated  percentage  reduction  in 
accident  rates  necessary  for  costs  and 
benefits  to  break  even  at  the  midpoint 
of  the  period  has  been  assumed  to  be 
approximately  constant  throughout  the 
period  because  both  costs  and  benefits 
vary  together  in  proportion  ot  activity 
level. 

Because  this  proposal  is  a  new 
initiative,  and  precise  measurements  are 
not  available  of  the  results  of  previous 
efforts  to  improve  and  maintain  pilot 
proficiency,  the  analysis  of  this  proposal 
will  attempt  to  determine  only 
approximately  the  degree  of  safety 
improvement  necessary  to  justify  the 
proposal.  The  analysis  will  assess 


whether  or  not  the  required  reduction  in 
accident  rates  is  of  an  order  of 
magnitude  that  is  generally  comparable 
with  safety  improvement  trends 
following  previous  FAA  actions.' 

2.  Benefits.  The  expected  benefits  of 
the  proposal  are  the  avoided  casualty 
costs  of  accidents  prevented  as  a  result 
of  the  recurrent  training  pilots  will  be 
required  to  receive.  To  estimate  these 
benefits  it  is  first  necessary  to  develop 
an  estimate  of  the  average  casualty 
costs  associated  with  a  fatal  accident. 

In  a  general  aviation  accident  study 
completed  for  the  FAA  by  Walton 
Graham  of  Questek.  Inc.,  accident 
records  were  exammed  of  single  engine 
aircraft  engaged  in  normal  operations  in 
daytime  visual  meteorological 
conditions  during  the  1972-77  period. 
The  analysis  revealed  that  there  were, 
on  average.  2.0  fatalities  for  every  fatal 
accident,  2.05  serious  injuries  resulting 
from  both  serious  injury  and  fatal 
accidents  for  every  fatal  accident,  as 
well  as  2.3  aircraft  destroyed  and  14.3 
aircraft  substantially  damaged  in  all 
types  of  accidents  for  every  instance  of 
a  fatal  accident. 

The  values  used  to  estimate  the  costs 
associated  with  these  casualties  are  the 
standard  values  prescribed  in  the  FAA's 
Economic  Values  for  Evaluation  of 
Federal  A  viation  Administration 
Investment  and  Regulatory  Programs 
(Report  Number  FAA-APO-81-3). 
Applying  these  standard  values  to  the 
average  ratio  of  casualties  resulting 
from  all  accidents  per  occurrence  of  a 
fatal  accident  yields  an  average  cost  per 
fatal  accident  of  approximately  Sl.67 
million  (1984  dollars).  However,  because 
the  flying  activity  which  will  be  affected 
by  the  proposal  also  includes  some 
operations  of  relatively  more  expensive 
multi-engine  general  aviation  aircraft, 
capable  of  carrying  more  passengers, 
FAA  has,  for  the  purposes  of  this 
analysis,  assumed  an  average  total  cost 
of  $2.0  million  from  all  accidents  per 
occurrence  of  a  fatal  accident.  This 
value  has  been  used  to  estimate  the 
benefits  associated  with  accidents 
prevented,  and  will  be  discussed  further 
in  the  comparison  of  benefits  and  costs. 

3.  Costs.  The  break-even  analysis  is 
based  upon  a  comparison  of  the 
reduction  in  accidents  which  would 
need  to  be  achieved  by  the  middle  of  the 
eight-year  period  following 
implementation  of  the  proposal  to  justify 
its  adoption,  and  the  average  accident 


'  Recreational  pilots  have  Ijeen  excluded  from  the 
present  analysis  tjecause  the  recreational  pilot 
proposal  will  create  an  entirely  new  type  of  activity 
and  therefore  will  be  treated  separately.  The 
present  analysis  concerns  the  effect  of  the  recurrent 
training  requirement  on  existing  operations  only. 


rate  observed  during  the  eight  year 
period  following  the  adoption  of  the 
biennial  flight  review  requirement  in 
1973.  The  assumption  is  that  the  trend  in 
the  reduction  of  accident  rates  following 
adoption  of  the  new  proposal  will  be 
somewhat  linear,  and  therefore  an 
accident  rate  measured  during  the 
middle  of  the  period  would  approximate 
the  average  rate  for  the  entire  period. 
The  trend  in  accident  rates  after 
adoption  of  the  biennial  flight  review 
requirement  followed  a  similar  pattern. 
Estimates  have  been  developed  of  the 
cost  of  compliance  by  the  pilots  subject 
to  the  rule  during  1990,  the  mid-year  of 
the  1986-1993  period  following 
anticipated  adoption  of  the  proposal. 
The  private  pilot  population  estimate  for 
1990  presented  in  the  1984  edition  of 
FAA  Aviation  Forecasts  is  376,500 
pilots. 

The  cost  for  each  pilot  to  comply  with 
the  requirement  includes  the  costs 
associated  with  one  hour  of  flight 
training  and  one  hour  of  ground 
instruction.  The  instructor's  fee  has  been 
assumed  to  be  $15  per  hour,  or  $30  total. 
The  average  aircraft  variable  operating 
cost  has  been  estimated  by  calulating 
the  weighted  average  of  the  standard 
variable  operating  costs  presented  in 
Economic  Values  for  single  engine  and 
light  twin  aircraft,  after  adjusting  for 
inflation  in  accordance  with  the 
methods  prescribed  by  that  publication. 
The  average  variable  operating  cost 
determined  in  this  maimer  is  $49  per 
hour,  and  when  added  to  the  instructor's 
fee,  the  average  total  cost  for  each  pilot 
to  comply  with  the  recurrent  training 
requirement  is  $79.  The  total  cost  of  all 
private  pilots  complying  with  this 
requirement  in  1990  would  be  $29.74 
million.  However,  because  this 
requirement  is  expected  to  be  met 
simultaneously  with  the  existing 
biennial  Hight  review  requirement  by 
half  of  the  private  pilot  population  in 
any  given  year,  the  actual  compliance 
cost  in  1990  is  expected  to  be  half  of  the 
above  estimate,  or  $14.87  million. 

4.  Comparison  of  Benefits  and  Costs. 
Using  the  total  cost  figure  of  $2.0  million 
per  occurence  of  a  fatal  accident,  7.4 
fatal  accidents  would  have  to  be 
prevented  for  the  benefits  of  casualties 
avoided  to  equal  the  $14.87  million 
compliance  costs  forecast  for  the  mid- 
year of  the  eight-year  period  following 
expected  implementation.  To  express 
the  absolute  number  of  fatal  accidents 
which  must  be  prevented  as  a 
percentage  reduction,  an  estimate  must 
be  made  of  the  number  of  accidents 
which  could  be  expected  if  the  proposal 
were  not  to  be  implemented.  General 
aviation  accident  statistics  for  the  1972- 
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1981  period  are  presented  in  the  F.A.\ 
Statistical  Handbook  of  A  vial  ion.  -  The 
iiverage  fatal  accident  rate  for  general 
aviation  operation  (excluding  air  taxi 
and  commuter  operations)  between  ll>74 
and  1981,  the  eight-year  period  following 
implementation  of  the  biennial  flight 
review  requirement,  was  2.02  fatal 
accidents  per  100  0(X)  hours  flown. 
.Applying  this  accident  rate  to  exptctu d 
general  aviation  activity  in  1990  will 
providi-  an  estimate  of  the  accidents 
which  could  be  expected  to  occur 
without  the  recurrent  tniining 
requirement.  The  FAA  Statistical 
Handbook  indicated  that  36  3  mill-on 
hours  were  flown  in  1981  for  those 
operations  included  in  the  accident  rale 
meiisurcment.  FAA  Aviation  Forecasts 
estimates  that  general  aviation  activity 
will  increase  by  21.0  percent  between 
1981  and  1990.naken  together,  these 
factors  yield  an  estimated  general 
avi.ttion  activity  level  of  43.9  million 
hours  in  1990.  Applying  the  rate  of  2.02 
fatal  accidents  per  100,000  hours  flown 
to  the  43.9  million  hours  forecast  for 
1990  yields  an  estimated  887  fatal 
accidents  in  that  year  at  the  average 
accident  rate  which  existed  during  the 
period  following  implementation  of  the 
biennial  flight  review. 

The  7.4  fatal  accidents  which  would 
have  to  be  prevented  for  benefits  to 
equal  costs  would  be  less  than  a  one 
percent  reduction  in  the  887  fatal 
accidents  expected  at  the  previous 
accident  rate.  Based  upon  the 
assumption  that  the  accident  rate  in  rtie 
middle  of  the  period  approximates  the 
average  accident  rale  for  the  entire 
eight-year  period,  the  costs  and  benefits 
of  the  proposal  will  be  equal  if  le.ss  than 
a  one  percent  ave.-age  reduction  in 
private  pilot  accident  rates  is  achieved 
following  implementation  of  the 
recurrent  training  requirements. 

The  accident  rate  data  found  in  the' 
FAA  Stntisticcl  Handbook  indicates  that 
the  average  general  aviation  accident 
rate  during  the  1974-1981  period 
following  implementation  of  the  biennial 
flight  review  was  22  percent  lower  than 
the  accidsnt  rate  which  existed  p.t  the 
beginning  of  the  period.  Although  this 
reduction  reflects  other  safety  initiatives 


'■F.\\  Statistical Har.dhcoh  of  Aviuticn — 
Calender  Year  1981.  FAA  Office  of  Management 
S\ stems.  DecemlxT.  1«»1  Table  9  10 

•The  absolute  fieneral  aviation  activity  level 
pstimaled  for  1990  in  FAA  Aviation  Forecasts 
cannoi  be  lued  for  estimating  accidents  in  thai  year 
twcause  il  includes  Hir  taxi  operations.  These 
operations  were  excluded  from  the  accident  rates 
preaenled  in  the  Statiilical  Handbook.  However,  the 
growth  indicated  in  FAA  Aviation  Forecasts  can  be 
applied  to  the  activity  base  used  m  the  accident  rate 
computations  to  provide  an  estimate  of  the  relevant 
activity  base  for  computing  •cctdent  levels  in  future 
ye«rs. 


in  addition  to  the  biennial  flight  review, 
such  as  the  Pilot  Proficiency  Program, 
and  includes  the  genera)  aviation 
activity  of  all  pilots,  not  just  private 
pilots,  attainment  of  less  than  a  one 
percent  reduction  in  the  average  private 
pilot  accident  rate  necessary  for  the 
recurrent  training  requirement  proposal 
lo  break  even  on  a  cost-benefit  basis 
appears  to  be  a  reasonable  expectation. 

B.  Proposed  Amendment  to  FAR  61.57— 
Recent  P'light  Experienf  e;  Pilot  in 
Command 

l*rivate  and  recreational  pilots  with 
less  than  400  flight-hours  (except  private 
pilots  holding  an  instrument  rating)  will 
be  required  to  accomplish  a  flijjhl 
review  annually  instead  of  biennially  as 
now  rer  jired  for  all  pilots  in  command. 

The  FAA  proposes  to  require  that 
private  and  recreational  pilots  with  less 
than  400  flight  hours  (except  private 
piK'ts  holding  an  instrument  rating) 
accomplish  a  flight  review  annually 
instead  of  biennially  as  now  required  for 
all  pilots  in  command. 

1.  Overview  of  Analysis.  The  analysis 
of  this  propo.sal  is  similar  in  principle  to 
the  previous  analysis  of  the  recurrent 
training  requirement  of  proposed  FAR 
61.56.  An  estimate  has  been  made  of  the 
reduction  in  accidents  necessary  for  the 
benefits  resulting  from  avoided 
ca.sualties  to  equal  the  costs  for  pilots  to 
comply  with  the  requirement.  An 
assessment  has  then  been  made  of  the 
feasibility  of  achieving  the  required 
reduction  in  accident  rates  in  light  of 
improvements  in  safety  observed 
following  previous  FAA  actions. 

2.  Benefits.  The  benefits  associated 
with  avoided  casualty  costs  resulting 
from  accidents  prevented  because  of  the 
annual  flight  review  requirement  have 
been  estimated  using  the  same  method 
discussed  in  the  evaluation  of  proposed 
F.'\R  61.56.  However,  because 
noninstrument-rated  private  pilots  with 
less  than  400  hours  of  flight  time  do  not 
conduct  a  significant  portion  of  iiuilti- 
engine  operations,  the  Si  67  million  in 
total  casualty  costs  resulting  from  all 
accidents  per  occurrence  of  a  fatal 
accident,  estimated  previously  for 
sin«le-engine  operations,  has  been  used 
without  adjustment. 

3.  Costs.  The  break-even  analysis  is 
based  upon  a  comparison  of  the 
reduction  in  accidents  which  would 
need  to  be  achieved  by  the  middle  of  the 
eight-year  period  following 
implementation  of  the  proposal  to  justify 
its  adoption,  and  the  average  accident 
rate  observed  for  the  eight  year  period 
beginning  in  1972.  most  of  which 
followed  the  adoption  of  the  biennial 
flight  review  requirement  in  1973.  Again, 


the  assumption  has  been  made  that  the 
trend  in  the  reduction  of  accident  rates 
following  adoption  of  the  new  proposal 
will  be  somewhat  linear,  and  therefore 
an  accident  rate  measured  during  the 
middle  of  the  period  will  approximate 
the  average  rale  for  the  entire  period. 

An  estimate  has  been  developed  of 
the  cost  of  compliance  incurred  by  the 
private  pilots  subject  to  the  rule  during 
1990,  the  mid-year  of  the  19.SC>-1<W3 
penod  following  .inticipafed  adoption  of 
the  proposal*  In  developing  this 
estimate,  the  private  pilot  population  of 
376,500  forecast  in  F.\A  Aviation 
Forcca:  tt  for  1990  was  reduced  by  12 
percent  to  account  for  instrument-rated 
private  pilots  who  will  not  be  subject  to 
the  proposal  *  This  value  has  then  been 
halved  because  of  the  assumption  that 
fifty  percent  ot  the  non-instrument  rated 
private  pilots  will  have  less  than  400 
hours  of  total  flight  time,  resulting  in  an 
estimated  population  of  165.660  private 
pilots  subject  to  the  proposal.  This  latter 
assumption  results  from  findings 
presented  in  the  1981  Questek  Study  of 
General  .Aviation  Safety-Part  11.^  In  that 
study,  e.-stimates  were  made  of  the 
distribution  of  pilots  by  total  flying 
experience  for  various  categories  of 
operations.  The  research  indicated  that 
approximately  fifty  percent  of 
noninstrument-rated  pilots  engaging  in 
singel-engine  operations  during  day-time 
visual  meteorological  conditions  had  400 
or  fewer  hours  of  total  time.  This  group 
compares  most  closely  with  the  pilots 
aifeded  by  the  proposal,  and  therefore 
the  fifty  percent  value  has  been  adopted. 

The  FAA  has  assumed  that 
compl;;tion  of  the  flight  review  will 
require  an  average  of  one  hour  of  dual 
flight  instruction  and  one  hour  of  ground 
instruction.  A  $15  per  hour  instructors 
fee  has  again  been  used.  However,  the 
average  aircraft  variable  operating  cost 
used  for  this  analysis  has  been 
estimated  by  calculating  the  weighted 
average  of  the  FAA's  standard  values 
for  single-engine  aircraft  only.  Twin- 
engine  aircraft  have  not  been  included 
because  low  time,  noninstrument-rated 
private  pilots  do  not  conduct  a 
significant  portion  of  multi-engine 
operations.  The  average  variable 


*  Kor  ihe  reasons  discussed  in  footnolt  1. 
recreational  pilots  havi^  noi  l>cen  included  in  the 
present  evaluation. 

'  Pilot  certiricalion  data  presented  in  U.S.  Civil 
Air.nen  Stuttslics  19!il  Tdbles  11  and  12.  indicate 
that  in  1080.  11.0  percent  of  active  private  pilots 
held  instniment  ratiiigs.  and  in  1981. 12.1  percent 
held  them. 

*  Graham.  W..  "A  Study  uf  General  Aviation 
Safety— Pan  I."  February  7. 198ft  and  "A  Study  of 
General  Aviation  Safety — Part  II,"'  Noveml)er  ia 
1081:  reports  prepared  for  the  Office  of  AviaUon 
Policy  and  Plans.  FAA. 
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operating  cost  deter^iined  in  this 
manner  is  $37  per  hrtnr  and  when  added 
to  the  instructor's  fer.  'he  total  cost  for 
each  pilot  to  comply!  wiih  the  annual 
flight  review  is  $67.  However,  because 
in  any  given  year  half  of  the  pilots 
subject  to  the  proposiil  would  be 
required  to  receive  d  biennial  flight 
review,  only  one  half  of  the  pilot 
population  has  bccnj  used  to  estimate 
the  total  cost  of  con^pliance.  The  total 
cost  for  all  affected bilots  to  comply 
with  this  requiremeat  in  1990.  with  a  10 
percent  upward  adjustment  to  provide 
for  pilots  who  require  more  than  one 
attempt  to  satisfactorily  meet  the  flight 
roview  rpquirementihcis  been  estimated 


to  be  $6.10  million. 

4.  Comparison  of\ 
I  'nder  the  assumed 
million  resulting  froj 
II  currence  of  a  fati 


It'nefits  and  Cosls. 
:olalcostofS1.54 
all  accidents  per 
accident.  4.0  fatal 


..ccidents  would  haie  to  be  prevented 
tor  the  benefits  of  casualties  avoided  to 
•'qual  the  $6.10  miiliinn  compliance  cost 
(orecast  for  the  middle  year  of  the  eight- 
year  period  folJoiviipg  expected 
implementation.  Toiexpress  the  absolute 
nun. her  of  fatal  accidents  which  must  be 
rrevpiited  as  ^  percentajje  reduction,  an 
estimate  must  be  mede  of  the  number  of 
accidents  which  conld  be  e)>pected  if  the 
proposal  were  not  m  be  implemented. 

In  a  j?eneral  aviajon  accident  study 
completed  for  the  FJfVA  by  Questek.  Inc.. 
accident  records  for  noninstniment- 
ra'ed  private  pilots  between  1964  and 
1971  and  between  U972  and  1979  were 
examined.  The  toto)  exposure  (h-iurs 
flown)  during  each  eight-year  period  for 
the  subgroup  of  theSe  pilots  with  less 
than  400  hours  total  time  was  also 
estimated.'  The  average  accident  rate 
for  this  subgroup  of  pilots  dropped  by  21 
percent,  from  2.36  fatal  accidents  to  1.86 
'atdl  accidents  per  100.000  hours  flown, 
between  the  two  time  periods.  This 
reduction  in  accident  rates  reflects 
implementation  of  the  biennial  flight 
review  in  1973.  which  was  in  effect 
during  most  of  the  latter  period. 

The  Questek  study  did  not  calculate 
accident  rates  in  terms  of  hours  flown 
for  each  individual  year  of  the  two  time 
periods.  However,  during  the  1972-79 
period,  this  subgroup  of  pilots 
experienced  an  average  of  103.2  fatal 
accidents  per  year.  A  conservative 
estimate  of  the  expected  increase  in 
activity  for  these  private  pilots  between 
the  middle  of  the  1972-79  base  period 
and  the  middle  of  the  1986-93  period 
following  anticipated  adoption  of  the 
proposal  is  15  percent.  This  estimate  is 
based  upon  the  forecast  23  percent 


increase  in  the  private  pilot  population 
between  1976  and  1990  presented  in 
FAA  Aviution  Forecasts.^  Application  of 
this  15  percent  increase  in  activity  to  the 
average  of  10.J.2  fatal  accidents  per  year 
expenonced  during  the  base  period 
yields  an  estimated  average  of  116.7 
fatal  accidents  per  year  durmg  the  1986- 
93  period,  at  the  average  accident  rate 
which  existed  durmg  the  base  period. 
The  4.0  fatal  accidents  which  would 
have  to  be  prevented  for  the  benefits  of 
the  proposal  to  equal  the  costs  would  be 
a  3.4  percent  reduction  in  the  average  of 
1  ia.7  fathi  accidents  per  year  expected 
at  tlje  previous  accident  rate.  Therefore, 
on  the  basis  of  the  assumption  that  the 
accident  rate  in  the  middle  of  the  period 
approximates  the  average  accident  rate 
for  t.'ie  entire  eight-year  period,  the  costs 
and  benefits  of  the  proposal  will  be 
equal  if  approximately  a  3.4  percent 
average  reduction  in  accident  rates  is 
achieved  following  implemenlafion  of 
the  annual  flight  review  requirement. 

The  accident  record  indicates  that  a 
21  percent  redaction  in  accident  rates 
was  achieved  by  noninstrument-rated 
private  pilots  following  implementation 
o1  the  biennial  flight  review  requirement 
in  1973.  even  after  allowance  is  made  for 
the  fact  that  during  the  first  two  years  of 
the  1972-79  period  examined  in  the 
Questek  study  the  requirement  had  not 
yet  gone  into  effect.  In  light  of  this 
improvement  in  safety  following  the 
biennial  fiight  review  requirement, 
attainment  of  the  3.4  percent  reduction 
in  the  average  accident  rate  which  will 
be  necessary  for  the  annual  flight  review 
proposal  to  break  even  on  a  cost-benefit 
basis  appears  to  be  a  reasonable 
expectation. 

//.  Discussion  of  Proposals  and  Request 
fur  Additional  Inforwation  to  Assess  the 
Social  Costs  and  Benefits  Which  May 
Result. 

A.  Proposed  Subpart  C— Student 
Recreational  Pilot  Certificate,  and 
Proposed  Subpart  D— Recreational  Pilot 
Certificate 

1.  Benefit  Issues.  The  new  certificate 
categories  of  student  recreational  pilot 
and  recreational  pilot  will  primarily 
provide  the  benefit  of  choice  to  persons 
interested  in  obtaining  initial  pilot 
certification.  Recreational  pilot 
applicants  will  have  the  option  of 
obtaining  a  simpler  pilot  certificate,  with 
the  privileges  of  that  certificate  limited 
because  of  the  areas  of  instruction 
which  will  be  eliminated  from  the 
current  private  pilot  curriculum  (night 


'  The  methodology  utilized  lo  develop  these 
■xpo»ure  estimates  is  fully  explained  in  the 
references  cited  in  footnote  6. 


•  The  1976  private  pilot  population  figure  was 
obtained  from  the  September,  1977  edition  oi  FAA 
Aviation  Forecasts. 


flying,  attitude  instrument  flight,  radio 
navigation,  and  Sidio  communications). 

Some  savings  in  basic  training  costs 
may  be  realized  by  recreational  pilot 
candidates  in  comparison  to  private 
pilot  condidates.  However,  the  expenses 
of  recreational  pilots  in  pursuing  flying 
as  a  continuing  hobby  will  be  no 
different  than  those  of  private  pilots 
flying  the  same  small  general  aviation 
aircraft  for  recreational  purposes. 

The  Training  and  Testing  to  a 
Standard  section  of  this  preamble  states 
that  "recreational  pilots  in  particular 
may  achieve  certification  in  less  than  40 
hours."  The  original  NAFI  petition 
estimated  that  it  would  require  at  least 
40  hours  for  an  average  student  to 
become  a  recreational  pilot.  However, 
the  average  recent  private  pilot 
applicant  required  71.4  flight  hours  to 
obtain  certification.  The  differences  in 
the  training  recjuirements  specified  in 
this  proposal  for  recreational  and 
private  pilots  will  not  account  for  a 
reduction  in  flight  training  time  of 
approximately  30  hours.  Much  of  the 
time  consuming  part  of  initial  flight 
training  occurs  in  the  development  of 
basic  flying  skills  (take  offs,  landings, 
stalls,  etc.).  Both  recreational  pilots  and 
private  pilots  will  be  trained  to  the  same 
standards  in  these  areas,  and  therefore, 
no  reduction  in  training  costs  will  be 
realized  from  these  areas  of  instruction. 

An  estimate  of  the  reduction  of 
training  time  and  costs  can  be  obtained 
based  upon  a  comparison  of  iha 
minimum  number  of  flight  experiences 
proposed  for  recreational  and  private 
pilots.  Recreational  pilot  applicants  will 
be  required  to  have  five  fewer  dual 
insti-uction  flights  in  maneuvers  and 
procedures,  and  one  less  solo  cross- 
country flight.  Using  an  average  of  1.5 
hours  per  dual  instruction  flight  and  2.5 
hours  per  cross-country  flight  yields  an 
estimated  reduction  of  approximately  10 
hours  of  training  time  for  recreational 
pilots.  Applying  typical  training  aircraft 
rental  and  instruction  rates  of  $30  per 
hour  solo  and  $45  per  hour  dual  to  these 
time  differences  yields  a  savings  of 
approximately  $338.  This  represents  a 
12.2  percent  reduction  in  the  average 
private  pilot  training  costs  of  $2774. 
based  upon  the  above  hourly  rates  and 
an  average  of  42.1  hours  of  dual 
instruction  and  29.3  hours  of  solo  flight 
(totalling  71.4  hours)  experienced  by 
recent  private  pilot  applicants. 

Information  provided  in  a  previous 
rulemaking  provides  another  estimate  of 
the  extent  of  savings  in  training  time, 
and  consequently  training  costs,  which 
may  be  realized  by  recreational  pilots. 
In  1960.  Pari  20  of  the  Civil  Air 
Regulations,  "Pilot  and  Instructor 
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Certincates."  (predecessor  of  FAR  Part 
61)  was  amended  to  require  private  pilot 
candidates  to  receive  instruction  in  the 
basic  control  of  the  airplane  by 
reference  to  instruments,  including  a 
demonstration  of  emergency  capability 
in  attitude  control  simulating  Joss  of 
visual  references  during  flight 
operations,  and  to  become  fam.iliar  with 
the  use  of  radio  for  communications  and 
navigation  in  the  cross-country 
requirements.  The  preamble  to  that 
amendment  (Amendment  20-12) 
discussed  research  conducted  in 
primary  flight  training  at  West  Virginia 
University.  That  research  demonstrated 
that  students  who  learn  to  observe  and 
use  flight  instruments  from  the  beginning 
of  their  flight  training  are  much  more 
proficient  in  holding  attitude,  altitude, 
headings,  and  airspeeds  in  normal  VFR 
flight,  skills  which  recreational  pilots 
will  have  to  learn.  The  research  also 
indicated  that  early  instrument  training 
develops  a  keener  appreciation  of  the 
conditions  which  must  be  avoided  to 
prevent  involvement  with  IFR  situations. 
Further,  the  research  showed  that  flight 
training  which  included  the  early  and 
integrated  use  of  instruments  throughout 
the  course  did  not  appreciably  increase 
the  total  hours  required  for  private  pilot 
certification  and  consistently  produced 
more  competent  applicants  than  those 
without  benefit  of  such  integrated 
instrument  training. 

The  preamble  to  Amendment  20-12 
also  indicated  that  the  average  flight 
time  required  by  the  private  pilot 
applicant  without  the  requirement  for 
instrument  and  radio  training  exceeded 
60  hours.  The  Training  and  Testing  to  a 
Standard  section  of  this  preamble 
indicates  that  currently  it  takes 
approximately  71.4  hours  for  a  student 
to  earn  a  private  pilot  certificate.  This 
suggests  that  the  potential  reduction  in 
training  time  for  recreational  pilots  will 
be  more  on  the  order  of  10  hours  than  30 
hours.  However,  there  have  been  other 
changes  in  training  requirements  for 
private  pilots  since  the  1960  rulemaking 
and  an  exact  comparison  is  not  possible. 
Therefore,  the  10  hour  estimate  of 
reduced  training  time  should  be 
regarded  as  an  estimate  of  the  minimum 
savings  which  may  be  realized. 

Recreational  pilots  are  not  expected 
to  realize  any  appreciable  cost  savings 
from  flying  as  a  continuing  hobby  in 
comparison  to  the  costs  they  would 
incur  as  private  pilots.  Recreational 
pilots  will  be  allowed  to  fly  aircraft  of 
up  to  four  places  and  180  horsepower. 
Such  aircraft  are  typically  used  today  in 
primary  training,  and  by  private  pilots 
for  recreational  flying.  Homebuilts  may 
be  flown  by  both  categories  of  pilots  as 


well.  Therefore,  no  appreciable  savings 
will  be  realized  as  a  result  of  lower 
operating  costs  fur  recreational  pilots  in 
comparison  to  the  current  recreational 
flying  of  private  pilots.  The  development 
of  a  basic  aircraft  cateyory.  which  is 
currently  under  consideration  by  the 
FAA.  may  at  some  future  time  result  in 
the  availability  of  aircraft  with  slightly 
lower  operating  costs  than  the  current 
generation  of  small  general  aviation 
aircraft.  However,  any  operating  co.sts 
savings  could  easily  be  offst^t  by  the 
relatively  high  capital  costs  of  a  new 
aircraft  design  developed  for  a  small 
market. 

For  these  reasons,  the  benefits  of  the 
recreational  pilot  category  will 
essentially  be  limited  to  the 
nonquantifiable  benefit  of  providing  an 
alternative  type  of  flying  activity.  The 
public  would  have  this  additional  option 
to  choose  from  in  selecting  recreational 
activities  of  all  types,  including 
becoming  a  private  pilot.  For  (hose 
individuals  who  now  must  become 
private  pilots  but  who  would  prefer  the 
simpler  recreational  certificate  if  it  were 
available,  an  average  reduction  in 
training  costs  of  approximately  12 
percent  can  be  expected. 

It  is  difficult  to  assess,  at  this  lime, 
how  much  interest  exists  for  the 
recreational  pilot  category  ns  proposed 
in  this  rulemaking  notice.  The  original 
NAFl  petition  did  not  contemplate  the  50 
mile  distance  restriction  on  the 
recreational  pilot.  The  addition  of  this 
restriction  to  the  proposal  will  affect  the 
desirability,  and  consequently  the  public 
benefit,  of  the  new  recreational  pilot 
category.  Therefore,  the  FAA  requests 
that  respondents  comment  on  the  effect 
of  the  50  mile  restriction  on  the  benefits 
which  will  result  from  the  recreational 
pilot  category. 

2.  Cost  Issues.  The  recreational  pilot 
proposal  is  not  expected  to  result  in  any 
appreciable  implementation  costs  to  the 
public  or  administrative  costs  to  the 
FAA.  The  FAA  anticipates  that  safety 
would  be  maintained  by  providing 
reduced  privileges  for  recreational  pilots 
consistent  with  their  reduced  training 
level.  However,  if  this  does  not  prove  to 
be  the  case,  the  potential  exists  for 
higher  accident  rates  which  could  result 
in  significant  social  costs. 

The  recreational  pilot  category  is  not 
expected  to  result  in  any  significant 
implementation  costs  because,  to  the 
extent  the  public  responds  to  the  new 
category,  there  will  be  a  decrease  in 
resources  utilized  in  other  recreational 
activities  and  an  increase  in  resources 
used  in  recreational  flying.  The  extent  of 
recreational  activity  of  all  types  is 
determined  by  the  level  of  disposable 


income  available  to  the  public.  Should 
some  individuals  choose  to  become 
recreational  pilots  instead  of  pursuing 
alternative  recreational  activities,  there 
will  be  a  shifting  of  the  resources 
litilized,  but  no  net  costs. 

Similcirly.  Plight  schools  are  not 
i.xperted  to  incur  any  appreciable  costr. 
in  developing  a  training  curricula  fur 
recreational  pilots  because  it  will  be  the 
same  us  the  existing  curricula  for 
private  pilots,  only  with  certain  ilcinis 
deleted.  Further,  the  decision  of  a  fiight 
school  to  offer  a  recreational  pilot 
program  is  voluntary,  and  this  decision 
will  be  based  upon  the  belief  that  there 
is  sufficient  interest  in  the  category  to 
warrant  offering  a  recreational  pilot 
program.  If  the  flight  school  does  not 
believe  it  can  recover  the  costs  of 
offering  a  recreational  program,  or  if  it  is 
located  at  a  controlled  field  where 
recreational  pilots  will  be  prohibited, 
then  it  will  not  offer  a  program. 

The  F.AA  is  not  expected  to  incur  any 
appreciable  increase  in  operalins  costs 
to  accommodate  recreational  pilot 
activity.  The  highly  restricted 
recreational  pilot  category  is  expected 
to  be  appropriate  for  only  a  small  group 
of  pilots.  The  F.\A's  Program 
Fngineering  and  Maintenance  Service 
has  indicated  that  more  than  adequate 
excess  rapacity  will  be  available  in  the 
automated  Flight  Service  Station  system 
to  handle  the  weather  briefings  and 
flight  plan  filings  of  the  limited  number 
of  recreational  pilots,  which  are  not 
expected  to  increase  the  system 
workload  by  more  than  5  to  10  percent. 
The  automated  system  is  scheduled  to 
become  operational  in  1986.  about  wht  n 
student  recreational  and  recreational 
pilots  would  begin  using  the  system. 
Further,  because  recreational  pilots 
would  operate  outside  of  the  air  traffic 
control  system.  ATC  costs  are  not 
expected  to  increase  either. 

To  avoid  an  increase  in  accident 
rates,  the  privileges  of  recreational 
pilots  will  be  restricted  in  a  manner 
intended  to  compensate  for  the  areas  in 
which  they  will  not  receive  training.  The 
intent  is  that  recreational  pilots  will  be 
safe  pilots  in  the  types  of  flying  for 
which  they  will  be  trained  and 
authorized  to  conduct  and,  therefore, 
will  not  have  higher  accident  rates  than 
pilots  trained  to  existing  standards 
currently  experience. 

The  50  mile  distance  restriction  is 
primarily  intended  to  keep  recreational 
pilots  from  accidental  encounters  with 
instrument  meteorological  conditions 
(IMC),  which  have  historically 
accounted  for  a  large  proportion  of 
accidents  experienced  by  VFR  pilots, 
even  though  exposure  to  those 
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conditions  is  usually  unititentional  and 
therefore  relatively  limited.  Recreational 
pilot.s  will  not  have  some  of  the  usual 
safeguards  against  accidental 
encounters  with  IMC  because  they  will 
not  have  received  training  in  two-way 
r.idio  communications,  radio  navigation, 
or  basic  attitude  instrument  flying. 
Therefore,  they  will  be  unable  to  obtain 
updated  weather  information  in  flight, 
receive  assistance  from  the  ground 
when  IMC  is  accidentally  encountered, 
or  maintain  aircraft  control  by  reference 
to  flight  instruments  while  executing 
180  turn  to  fly  out  of  deteriorating 
weather.  Restricting  recreational  pilots 
to  50  miles  from  the  departure  airport  is 
intended  to  avoid  circumstances  where 
weather  related  accidents  may  occur. 

Because  the  distance  restriction  was 
not  contemplated  in  the  original  petition, 
respondents  who  object  to  the  50  mile 
tether  in  their  comments  and  contend 
that  is  will  make  the  recreational  pilot 
certificate  undesirable  are  requested  to 
discuss  how  safety  can  be  maintained 
without  the  distance  restriction.  In  the 
absence  of  the  distance  restriction, 
recreational  pilots  will  primarily  rely  on 
a  pre-flight  weather  briefing  and  their 
ability  to  recognize  critical  weather 
situations  from  the  ground  and  in  flight 
to  protect  themselves  from  accidental 
encounters  with  instrument 
meteorological  conditions.  However,  a 
study  of  weather  related  incidents  in 
general  aviation  collected  by  the 
Aviation  Safety  Reporting  System, 
which  is  operated  by  the  National 
Aeronautics  and  Space  Administration, 
indicated  that  the  lack  of  timely  weather 
information,  especially  in  deteriorating 
weather,  and  encounters  with  weather 
worse  than  that  forecast  were  among 
the  major  problems  experienced  by 
general  aviation  pilots.  The  report 
emphasized  that  pilots  need  to  belter 
understand  both  the  value  and  the 
limitations  of  weather  dissemination 
systems.' Nevertheless,  the  existence  of 
approximately  28,000  pilots  who 
currently  operate  aircraft  without 
communications  equipment  indicates 
that  many  pilots  utilize  good  judgement 
and  operate  safely  in  spite  of  the 
limitations  of  their  aircraft.  The 
comments  of  these  pilots  with  respect  to 
the  distance  restriction  and  weather 
issue  are  especially  encouraged.  The 
effectiveness  of  a  50  mile  restriction 
from  the  departure  airport,  which  would 
allow  a  recreational  pilot  to  fly  much 
longer  distances  in  50  mile  increments, 
in  protecting  recreational  pilots  from 


•See  /I  Study  of  ASRS  Reports  Involving  General 
Aviation  and  Weather  Encounters.  Batlelle 
Columbus  l.»l)oralories.  Report  No.  NASA  CR 
1H6212.  June  26,  1961.  pp.  24  and  49-52. 


adverse  weather  should  also  be 
addressed. 

Respondents  are  further  requested  to 
comment  on  the  appropriateness  of  the 
other  proposed  restrictions  which  will 
be  imposed  on  recreational  pilots  to 
provide  safeguards  against  the  areas 
where  training  will  be  reduced  and  other 
current  standards  lowered  (e.g., 
elimination  of  the  medical  certificate 
requirement).  Should  there  not  be  an 
accurate  relationship  between  reduced 
areas  of  training  and  reduced  privileges 
for  recreational  pilots,  higher  accident 
rates  and  significant  social  costs  will 
inevitably  result  from  the  proposal. 

B.  Proposed  61.135(d),  Amendment  to 
Current  61.118 — Private  Pilot  Privileges 
and  Limitations:  Pilot  in  Command 

A  private  pilot  who  has  logged  less 
than  400  hours  would  not  be  permitted 
to  act  as  pilot  in  command  of  an  aircraft 
when  the  flight  or  surface  visibility  is 
less  than  3  statute  miles  during  daylight 
hou.'-s  or  5  statute  miles  at  night,  except 
that  a  private  pilot  who  holds  an 
instrument  rating  and  who  is  conducting 
a  flight  under  an  instrument  flight  plan 
need  not  comply  with  the  rule. 

The  FAA  expects  this  proposal  to 
result  in  benefits  to  society  because  of 
the  accidents  which  will  be  avoided. 

However,  the  FAA  is  unable  to 
determine  from  available  information 
the  extent  to  which  existing  general 
aviation  operations  will  be  impaired  by 
the  new  regulation.  The  western  part  of 
the  continential  United  States,  as  well 
as  the  state  of  Alaska,  have  extensive 
areas  of  uncontrolled  airspace.  Under 
the  terms  of  the  proposal,  low-time 
private  pilots  operating  in  those  areas 
would  be  required  to  comply  with  a 
minimum  visibility  standard  which  is 
equivalent  to  the  current  standard  for 
controlled  airspace  during  daylight 
hours,  and  which  is  two  miles  greater  at 
night.  Further,  pilots  operating  in  regions 
which  have  extensive  areas  of  overlying 
controlled  airspace  rely  upon  the  one 
mile  visibility  minimum  standard 
applicable  below  700  feet  or  1200  feet 
above  ground  level  in  conjunction  with 
transition  areas  to  climb  through  poor 
surface  visibility  conditions  such  as  fog 
or  haze  to  better  visibility  conditions  at 
higher  altitudes.  These  operations  would 
be  impaired  by  the  proposed  regulation. 
Private  pilots  with  less  than  400  hours 
total  experience  would  also  be 
prohibited  from  operating  under  Special 
VFR  under  the  terms  of  the  proposed 
amendment. 

FAA  requests  that  respondents 
address  these  issues  in  their  comments 
so  that  an  estimate  can  be  made  of  the 


costs  which  are  associated  with  the 
proposal. 

C.  Proposed  61.119.  Amendment  to 
Current  61.93.  Student  Pilots- 
Crosscountry  Flight  Requirements;  and 
Proposed  61.131(a),  Private  Pilots- 
Operational  Experience  for  Airplanes. 
Amendment  to  Current  61.109.  Private 
Pilots — Airplane  Rating:  Aeronautical 
Fxperience 

All  reference  to  minimum  flight 
distance  in  the  cross-country  training  of 
student  pilots  in  airplanes  and  the 
operational  experience  requirements  for 
private  pilot-airplane  rating  applicants 
has  been  eliminated.  Similar  proposals 
have  been  made  for  rotorcraft. 

The  FAA  anticipates  that  there  may 
be  some  safety  trade-off  involved  in  the 
implementation  of  this  proposal.  Pilots    . 
may  experience  fewer  accidents  in  the 
vicinity  of  destination  airports,  but 
experience  an  increase  in  en-route 
accidents.  The  Questek  general  aviation 
accident  study  indicated  that  for 
noninstrument-rated  private  pilots 
engaging  in  normal,  single-engine  piston 
operations,  sixty  percent  of  the 
accidents  experienced  by  these  pilots 
occurred  during  the  en-route  phases  of 
flight,  including  climb  to  cruise,  cruise, 
and  descent  from  cruise  to  traffic 
pattern  altitude. 

FAA  requests  that  respondents 
comment  on  the  relevance  of  the 
distance  aspect  of  cross-country  training 
to  safe  cross-country  operations, 
particularly  with  respect  to  its  relative 
importance  in  comparison  with  greater 
training  in  operations  at  unfamiliar 
airports.  This  additional  information 
will  facilitate  the  estimation  of  the 
safety  related  costs  and  benefits  which 
might  result  from  the  proposal. 

///.  Proposals  Not  Expected  To  Impose 
Any  Economic  Impact 

Numerous  proposals  of  this 
rulemaking  are  not  expected  to  impose 
any  significant  economic  impact 
because  they  generally  reflect  current 
practices  and  will  therefore  not  impose 
any  major  changes  in  the  activities 
which  they  address. 

A.  The  proposed  change  in 
§  61.50(c)(1)  (current  §  61.57  (a)  and  (b)) 
requires  that  the  biennial  flight  review 
must  have  been  received  "since  the 
beginning  of  the  24th  calendar  month 
before  the  month  in  which  he  or  she  acts 
as  pilot  in  command."  as  opposed  to  the 
preceding  "24  months."  This  would 
allow  the  flight  review  to  remain  valid 
until  the  last  day  of  the  month,  instead 
of  the  anniversary  date.  24  months  after 
the  review  has  been  successfully 
completed.  This  revision  is  editorial  in 
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nature,  and  will  standardize  the 
lanj^uace  descnhijig  the  period  of 
vaiuliiy  of  the  brwiniri!  flight  review 
with  otht>r  lansiiage  m  the  FAR's  based 
upon  "calendar  months.'  such  as  the 
dur;itiun  of  medical  certificates. 

B.  Proposed  §  til  1  l/Jb)  would  require 
a  pre-siilo  wnttt^n  exam  for  student 
p:!ots.  Manv  flight  srhools  currently 
i.nclude  such  an  exam  in  their  training 
programs  and.  therefore,  the  proposal 
sinipty  reflt'cts  current  pr  tctice. 

C.  Proposed  §  §  till  17  and  61.119 
would  specify  in  more  detail  the 
maneuvers  and  procedures  in  which  a 
student  pilot  muul  be  instructed,  and 
would  require  the  student  to 
demonstrate  proficiency  to  an 
accept.ible  performance  level.  This 
proposal  can  only  help  to  improve  the 
safety  of  student  pilots.  However,  it  is 
essentially  a  reemphasis  and 
consolidation  of  existing  training 
sU.'niiirds  and  practice*,  currently 

il  t.i.led  in  Advisory  Circulars,  and  in 
the  recently  published  Private  Pilot- 
Prncticai  Test  StanJards.  The  proposal 
will  not  result  in  the  addition  of  new 
requirements  and.  therefore  is  not 
expected  to  have  an  appreciable  impact. 

U.  FV>posed  §  61.121(d)  (5)  and  (H) 
would  not  aiiov;  student  pilots  to  act  as 

lot  in  command  of  an  aircraft  when 
ihe  flight  or  surface  visibility  is  less  than 
3  statute  miles  during  the  day  and  5 
•  ;e  miles  at  night,  or  without  Visual 
-lice  to  the  surface.  However, 
prudent  flight  i.^.btructors  would  rarely 
allow  students  to  fly  when  visibility 
conditions  are  less  than  this  proposal 
would  require  Therefore,  the  propos-il 
rctlects  current  practice  .and  is  not 
expected  to  impose  any  economic 
impact. 

E.  Proposed  S  61.127fe)  would  require 
private  pilot  applicants  to  be  tested  on 
all  of  the  required  maneuvers  and 
procedures  indicated  in  the  Practical 
Tast  Stardon^s.  Current  §  61.103(e) 
allows  the  flight  examiner  to  select 
those  maneuvers  and  procedures  which 
the  applicant  is  tested  on  during  the 
check  ride.  The  Office  of  Flight 
Operations  states  that  during  the 
verification  of  the  Practical  Test 
Standards  it  determined  that  the  rule 
change  would  not  increase  the  time,  and 
consequently  the  cost,  of  administering 
flight  tests. 

F.  Proposed  §  61.131  would  measure 
the  operational  experience  of  private 
pilot  candidates  in  terms  of  the  number 
of  flight  experiences,  rather  than  hours. 
Students  would  be  trained  and  tested  to 
a  prescribed  standard  before  being 
granted  a  private  certificate.  Again,  this 
proposal  reflects  current  practice.  The 
average  time  for  a  typical  student  to 
complete  the  requirements  is  71.4  hours. 


far  grpater  than  the  40  hour  minimum 
prescribed  in  Part  61  and  the  35  hour 
niinimiim  pre.^cribed  tor  a  certificated 
flight  school  in  Part  HI.  Student  pilots 
are  in  fact  currently  being  trained  to  a 
st.^ndard,  and  fh»»  units  used  to  niciisure 
experience  should  not  alter  this  practice. 
Storlerls  do  not  r"ceive  their  piivate 
cpr^sficatos  until  they  meet  the 
standards,  even  though  the  actual 
ave^aj;?  time  required  is  almost  twice  as 
much  as  the  miuimiiin  prescribed. 
Therefore  this  propos.^l  merely  reflects 
current  Dractice  and  is  not  expected  to 
impose  any  si./nificant  economic 
impacts. 

C  Prii;n-,e.?  §  HI  USJO  would  require 
pilots  to  nb'.nn  instruction  from  an 
au(ho."7rtl  fligl-.i  instructor  in  each  make 
and  model  of  dircratt  having  more  than 
20()  horsepower,  retr^ictable  landing 
g-.i'.  and  ri  con'roUoble  pitch  propeller. 
Currently  pr  \a'e  pikiis  are  only 
rv.:!;iir''d  to  receive  training  in  an  aircraft 
nnc'tin?  the  ti''-»ve  req'ilYements,  not  in 
each  make  «nd  model.  No  appreciable 
ecorioTiic  iinj  act  is  c>pecte»l  to  result 
fioin  this  i?ri!0-.)>»d!  because  checkouts  in 
such  airrr  illy  are  required  by 

aircraft  ir  .d  fixf^i  ba.sed 

operators  whn  h  rent  aircr.ift.  Therefore, 
the  propos.d  reflects  current  business 
practice. 

fl  :'  '  j  »5M35(i;)  would  reijuire 

pnvf    .  .\ith  less  th.ui  41)0  hoi.rs 

tolrtl  time  to  receive  flight  instruction 
before  acting  as  pilot-in  commjnd  if 
they  have  not  acted  as  pilotin-crnimand 
vv'ihin  the  pre-  ediiig  18f  djys.  Ag.iin, 
this  proposal  is  not  expected  to  result  in 
any  appreciable  economic  impact.  Pilots 
who  rent  aircraft  would  be  req'iired  in 
most  instances  to  receive  a  checkout 
because  of  insurance  requirements  if 
they  had  not  flown  within  th».-  past  6 
months.  Pilots  who  have  made  a 
substantial  investment  to  own  their 
aircraft  generally  fly  them  more  than 
once  every  six  months,  otherwise  they 
would  not  have  purchased  an  aircraft. 
Therefore,  relatively  few  pilots  are 
expected  to  be  impacted  by  this 
proposal. 

1.  Proposed  §  81.135(i)  would  not  allow 
private  pilots  with  less  than  400  hours 
total  time  to  demonstrate  an  aircraft  for 
sale,  and  proposed  §  61.135(j)  would  not 
allow  a  private  pilot  with  less  than  400 
hours  to  act  as  pilot  in  command  of  an 
aircraft  carrying  passengers  in  a 
charitable  airlift.  Both  proposals  rt;flect 
the  higher  accident  rates  experienced  by 
low-time  private  pilots  discussed  in  the 
preamble.  Because  the  affected 
activities  constitute  a  very  small 
proportion  of  private  pilot  activity,  any 
economic  impact  which  may  result  is 
expected  to  be  insigniflcant. 


IV.  International  Tradp  Impact  Analysis 

The  various  regulations  proposed  in 
this  NPRM  will  have  no  icnpact  on  trade 
opporti'nitifs  for  both  U.S.  firms  doing 
business  overseas  and  foreign  firms 
do>n,'?  business  in  the  U.S.  The  piupos,iis 
primarily  affect  Ihe  domelic  operations 
of  individual  private  .ir:d  recreationi! 
pi'ofs,  not  of  businessu-j  involved  'ii  ti.j 
sale  of  aviation  produ t:ts  or  servicc^^ 
Evf :;  in  tht,se  iiisfunces  in  which  a 
private  pilot  certifica'r  holder  exorcises 
the  piivilegps  of  that  certificate  in 
oper,:ti6ns  which  are  incidental  to  the 
business  a«;?ivitic.i  of  a  firm  which 
engages  in  foreign  trade,  the  cost  impact 
of  the  proposed  rej;iil"'''i>ns  on  the 
ovtriili  acti.-itios  of  su,.h  a  firm  will  be 
negligible. 

v.  Ri\f>ijIaiory  flexibility  Determinatian 

The  Rpgi'latory  F!.;^:^I!ity  Act  of  1980 
('•^FAi  w^s  enacted  bv  Congress  to 
ensure.  ain.onp  other  lh:n^'',s.  that  small 
cntitic-s  are  not  di«priipo:t!or.alely 
affec'ed  by  govemmonl  regulations  Tiu? 
FAA  has  deternined  that  under  the 
criteria  of  the  RFA.  the  proposed 
rr  ,  '1  itions  will  rot  have  »  significa.it 
ci    "  inur,  impact  on  3  subst.'n'.ial 
number  of  small  entities. 

Thr^  vario.is  reg'ilations  proposed  in 
thp  M'l^M  will  nr;m.:rily  ai'fi-ct  the 
r  iji' i!  pn'cite  and 

!  ,        >  not  the  activities  of 

business  entities-  However,  in  those 
instances  in  wh;c.h  a  private  pilot 
certificate  holder  is  also  the  sole 
p  •.•pii.l,.,-  i.'f  .a  srTtill  b.i.ii'ioss.  ana  the 
holt'er  i:\c''  i?'.!S  the  privileges  of  hi.s  or 
her  certificdte  in  operations  which  are 
incident.il  to  that  business,  the 
individu  il  costs  of  compliance  with  the 
proposed  regulations  will  fall  far  .short 
of  the  annual  threshold  cost  level  of 
S3,3'.X)  (1  !84  dollars)  piescnbcd  in  FAA 
Order  2100.14,  "Regulatory  Flexibility 
Criteria  and  Guidance,'  for  determining 
whether  or  not  a  rule  will  have  a 
significant  economic  impact  on  a  small 
entity  of  this  type. 

Conclusion 

Bas'd  on  the  economic  analysis 
appearing  earlier  in  this  document,  the 
costs  and  benefits  of  an  annual 
recurrent  training  program  and  an 
annual  flight  review  program  are 
expected  to  be  equal  within  a 
reasonable  period  of  time.  The  new 
certiHcate  categories  of  student 
recreational  pilot  aad  recreational  pilot 
will  primarily  provide  the  benefits  of 
choice  to  persons  interested  in  flying 
with  the  costs  being  outweighed  by 
savings  in  instructional  costs  and 
aircraft  operating  expens,?s.  Other 
proposals  of  this  rulemaking  are  not 
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expected  to  impose  any  significant 
economic  impact  because  they  generally 
reflect  current  practices  and  will 
therefore  not  impose  any  major  changes 
in  the  activities  which  they  address. 
Therefore,  the  FAA  has  determined  that 
this  proposed  amendment  involves  a 
regulation  which  is  not  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulntcry  Policies  and 
Procedures  (44  FR  11034;  }cbruary  26. 
197P).  The  various  rtnguhitions  proposed 
in  the  NPRM  will  primarily  affect  the 
operations  of  individual  private  and 
recreational  pilots,  hot  the  activities  of 
business  entities.  However,  in  those 
instances  in  which  a  private  pilot 
certificate  holder  is  also  the  sole 
proprietor  of  a  small  business,  and  the 
holder  exercises  the  privileges  of  his  or 
her  certificate  in  operations  which  are 
incidental  to  that  business,  the 
individual  costs  of  compliance  with  the 
proposed  regulations  will  full  far  short 
of  significant,  and  would  not  result  in 
any  significant  economic  benefit  to  the 
business.  Therefore,  it  is  certified  that 
this  proposed  ameridmcnt  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
regulatory  evaluation  is  printed  in  the 
preamble  to  this  notice  and  a  copy  may 
also  be  obtained  by  contacting  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

List  of  Subjects  in  II  CFR  Part  61 

Aviation  safety.  Student  private 
pilots.  Private  pilots.  Eligibility 
requirements.  Aeronautical  knowledge. 
Operational  experience.  Cross  country 
flight  privileges,  Limitations. 

The  Proposed  Amendment 

PART  61— CERTIFICATION:  PILOTS 
AND  FLIGHT  INSTRUCTORS 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Part  61  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  61)  by: 

1.  The  authority  Citation  for  Part  61  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  13r.5. 1421. 
1422.  and  1427:  49  U.S.C.  106(g)  (revised.  Pub. 
I,  97-449.  January  12, 1983). 

2.  Adding  a  new  (  61.50  to  read  as 
follows: 

§61.50    Flight  review. 

(a)  Meaning  of  flight  review.  As  used 
in  this  section,  a  flight  review  consists 
of— 

(1)  A  review  of  the  current  general 
operating  and  flight  rules  of  Part  91  of 
this  chapter  and 

(2)  A  review  of  those  maneuvers  and 
procedures  which  in  the  discretion  of 


the  person  giving  the  review  are 
necessary'  for  the  pilot  to  demonstrate 
that  he  or  she  can  safely  exercise  the 
privileges  of  his  or  her  pilot  certificate. 

(b)  No  person  may  act  as  pilot  in 
command  of  an  aircraft  unless,  within 
the  period  specified  in  paragraph  (c)  of 
this  section,  that  person — 

(1)  Accomplished  a  flight  review  given 
in  an  aircraft  for  which  he  or  she  is 
rated,  by  an  appropriately  rated 
instructor  or  other  person  designated  by 
the  Administrator,  and 

(2)  Had  his  or  her  logbook  endorsed 
by  the  person  who  gave  the  review 
certifying  that  he  or  she  has 
satisfactorily  accomplished  the  flight 
review. 

(c)(1)  Each  pilot,  other  than  a 
recreational  and  private  pilot  who  has 
logged  less  than  400  hours  flight  time 
and  does  not  hold  an  instrument  rating, 
must  have  complied  with  the 
requirements  of  this  section  since  the 
beginning  of  the  24th  calendar  month 
before  the  month  in  which  he  or  she  acts 
as  pilot  in  command. 

(2)  Eiich  private  pilot  or  recreational 
pilot  who  has  logged  less  than  400  hours 
flight  time  and  who  does  not  hold  an 
instrument  rating,  must  have  complied 
with  the  ruquire.Ticnts  of  this  section 
since  the  beginning  of  the  12th  calendar 
month  before  the  month  in  which  he  or 
she  acts  as  pilot  in  command. 

(d)  A  person  who  has.  within  the 
period  specified  in  parag-'aph  (c)  of  this 
section,  satisfactorily  completed  a  pilot 
proficiency  check  conducted  by  the 
FAA.  an  approved  pilot  check  airman, 
or  a  U.S.  armed  force,  for  a  pilot 
certificate,  rating  or  operating  privilege, 
need  not  accomplish  the  flight  review 
required  by  this  section. 

(e)  The  requirements  of  this  section 
can  be  met  in  conjunction  with  the 
requirements  of  §§  61.56  and  61.57  and 
other  applicable  recency  requirements 
at  the  discretion  of  the  instructor. 

3.  By  adding  a  new  §  61.56  to  read  as 
follows: 

§61.56    Training  program:  Pilot  In 
command. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section  no  recreational  or 
private  pilot  may  act  as  pilot  in 
command  of  an  aircraft  for  which  he  or 
she  is  rated  unless,  since  the  beginning 
of  the  12th  calendar  month  before  the 
month  in  which  he  or  she  acts  as  pilot  in 
command,  that  person  has  completed  a 
training  program  consisting  of  at  least  1 
hour  of  ground  and  1  hour  of  flight 
instruction  fron  an  appropriately  rated 
instructor.  This  instruction  shall  consist 
of  at  least  the  following  subject  areas: 

(1)  Abnormal  and  emergency 
procedures  for  the  aircraft  to  be  flown; 


(2)  Aircraft  performance,  including  the 
effects  of  loading,  density  altitude,  and 
configuration,  if  appropriate;  and 

(3)  Local  and  cross-country  flight 
planning  including  the  recognition  of 
critical  weather  conditions  and  the 
procurement,  analysis,  and  use  of 
aeronautical  weather  reports  and 
forecasts. 

(b)  The  instruction  required  by 
paragraph  (a)  of  this  section  must  be 
completed  within  60  days  from  the  day 
the  instruction  began.  The  instruction 
may  be  completed  in  an  aircraft,  or  an 
aircraft  simulator  or  training  device 
approved  by  the  Administrator. 

(c)  Persons  who  have  satisfactorily 
completed  a  pilot  training  program 
within  the  last  12  calendar  months  in 
accordance  with  an  operating  rule  of 
this  chapter  need  not  comply  with  this 
section. 

(d)  The  requirements  of  this  section 
can  be  met  in  conjunction  with  the 
requirements  of  §§  61.50  and  61.57  and 
other  applicable  recency  requirements 
at  the  discretion  of  the  instnictor. 

4.  By  revising  §  61.57  to  read  as 
follows: 

§61.57    Recent  riigtit  experience:  Pilot  in 
command. 

{a)-(b)  [Reserved) 

(c)  General  experience.  No  person 
may  act  as  pilot  in  command  of  an 
aircraft  carrying  passengers,  nor  of  an 
aircraft  certificated  for  more  than  one 
required  pilot  flight  crewmember.  unless 
within  the  preceding  90  days,  he  or  she 
has  made  three  takeoffs  and  three 
landings  as  the  sole  manipulator  of  the 
flight  controls  in  an  aircraft  of  the  same 
category  and  class  and,  if  a  type  rating 
is  required,  of  the  same  type.  If  the 
aircraft  is  a  tailwheel  airplane,  the 
landings  must  have  been  made  to  a  full 
stop  in  a  tailwheel  airplane.  For  the 
purpose  of  meeting  the  requirements  of 
this  paragraph,  a  person  may  act  as  pilot 
in  command  of  a  flight  under  day  VFR  or 
day  IFR  if  no  persons  or  property  other 
than  as  necessary  for  his  or  her 
compliance  thereunder,  are  canied.  This 
paragraph  does  not  apply  to  operations 
requiring  an  airline  transport  pilot 
certificate,  or  to  operations  conducted 
under  Part  135  of  this  chapter. 

(d)  Night  experience.  No  person  may 
act  as  pilot  in  command  of  an  aircraft 
carrying  passengers  during  the  period 
beginning  1  hour  after  sunset  and  ending 
1  hour  before  sunrise  (as  published  in 
the  American  Air  Almanac)  unless, 
within  the  preceding  90  days,  he  or  she 
has  made  at  least  three  takeoffs  and 
three  landings  to  a  full  stop  during  that 
period  in  the  category  and  class  of 
aircraft  to  be  used.  This  paragraph  does 
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not  apply  to  operations  requiring  an 
airline  transport  pilot  certiHcate. 

(e)  Instrument— [i]  Recent  IFR 
experience.  No  pilot  may  act  as  pilot  in 
command  under  IFR,  nor  in  weather 
conditions  less  than  the  minimums 
prescribed  for  VFR.  unless  he/she  has, 
within  the  past  six  months — 

(i)  In  the  case  of  an  aircraft  other  than 
a  glider,  logged  at  least  6  hours  of 
instrument  time  under  actual  or 
simulated  IFR  conditions,  at  least  three 
of  which  were  in  flight  in  the  category  of 
aircraft  involved,  including  at  least  six 
instruHiont  approaches,  or  passed  an 
instrument  competency  check  in  the 
category  of  aircraft  involved. 

(ii)  In  the  case  of  a  glider,  logged  at 
least  three  hours  of  instrument  time,  at 
least  half  of  which  were  in  a  glider  or  an 
airplane.  If  a  passenger  is  carried  in  the 
glider,  at  least  three  hours  of  instrument 
flight  time  must  have  been  in  gliders. 

(2)  Instrument  competency  check.  A 
pilot  who  does  not  meet  the  recent 
instrument  experience  requirements  of 
paragraph  (e)(1)  of  this  section  during 
the  prescribed  time  or  six  months 
thereafter  may  not  serve  as  pilot  in 
command  under  IFR.  nor  in  weather 
conditions  less  than  the  minimums 
prescnbed  for  VF'R.  until  he  or  she 
passes  an  instrument  competency  check 
in  the  category  of  aircraft  involved, 
given  by  an  FAA  inspector,  a  member  of 
an  armed  force  of  the  United  States 
authorized  to  conduct  flight  tests,  an 
FAA  approved  check  pilot,  or  a 
certificated  instrument  flight  instructor. 
The  Administrator  may  authorize  the 
conduct  of  art  or  all  of  this  check  in  a 
pilot  ground  trainer  equipped  for 
instruments  or  an  aircraft  simulator. 

5.  By  redesignating  Subparts  E,  F.  and 
G  as  Subparts  G.  H,  and  I  respectively, 
and  by  redesignating  the  sections  in 
Subparts  C.  H  and  I  as  shown  in  the 
redesignation  table  below.  All  internal 
references  in  Chapter  I.  Title  14  of  the 
CFR.  are  changed  to  reflect  these 
amendments  to  Part  61. 

ReoeskjNation  Table 
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6.  By  revising  the  Table  of  Contents 
for  Subparts  C  through  I  to  read  as 
follows: 

Subpart  C— Student  Recreational  Pilots 


Sec 

61.81 

6183 

61.85 

61.87 

61.89 

61.91 


Applicdbility:  general  requirements. 

Eligibility  requirements. 

Application. 

Requirements  for  solo  flight. 

Cross  country  flight  requirements. 

Limitations. 


Subpart  O— Recreational  Pilots 

61.101     Applicability. 
61.103    Eligibility  requirements. 
61105    Aeronautical  knowledge. 
61107    Operational  Experience. 
61.109    Recreational  pilot  privileges  and 
limitations. 

Subpart  E— Student  Private  Pilots 

61.111     Applicability:  general  requirements. 

61.113 

61.115 

61.117 

61.119 

61.121 

61.123 


Eligibility  requirements. 

Application. 

Requirements  for  solo  flight. 

Cross-country  flight  requirements. 

Limitations. 

Airship  limitations:  Pilot  in 


command. 
Subpart  F— Private  Pilots 

61.125    Applicability:  general  requirements. 

61.127    Eligibility  requirements. 

61.129    Aeronautical  knowledge. 

61.131     Operational  experience. 

61.133    Cross-country  flight:  Pilots  based  on 

6mall  islands. 
61.135    Private  pilot  privileges  and 

limitations:  Pilot  in  command. 
61.137    Free  balloon  rating:  Limitations. 
61.139    Private  pilot  privileges  and 

limitations:  Second  in  command  of 

aircraft  requiring  more  than  one  required 

pilot. 


Subpart  G— Commercial  Pilots 

61.151     Applicdbility. 

61  153     Eligibility  requirements:  General 

61. LW     Aeronautical  knowledge. 

61.157    Flight  proficiency. 

61.159    Airplane  rating:  Aeronautical 

experience. 
61.161     Rotorcraft  ratings:  Aeronautical 

experience. 
61.163    Glider  rating:  Aeronautical 

experience. 
61.165    Airship  rating:  Aeronautical 

experience. 
61.167    Free  balloon  rating:  Aeronautical 

experience. 
61.169    Commercial  pilot  privileges  and 

limitations:  General. 
61.171    Airship  and  free  bdlloon  ratings: 

Limitations. 

Subpart  H— Airtlne  Transport  Pilots 

61  181     Kligibilily  requirements:  General. 
61.183    Airplane  rating:  Aeronautical 

knowledge. 
61.185    Airplane  rating:  Aeronautical 

experience. 
61.187     Airplane  rating:  Aeronautical  skill. 
61.189    Rotorcraft  rating:  Aeronautical 

knowledge. 
61  191     Rotorcraft  rating:  Aeronautical 

experience. 
61.193    Rotorcraft  rating:  Aeronautical  skill. 
61.195    Additional  category  ratings. 
61.197    Tests. 
61.199    Instruction  in  air  tran.sportation 

service. 
61.201     General  privileges  and  limitations. 

Subpart  I— Flight  Instructors 

61211     Applicability. 

61.213     Eligibility  requirements:  General 

61.215    Aeronautical  knowledge. 

61.217    Flight  proficiency. 

61.219    Flight  instructor  records. 

61.221     Additional  flight  instructor  ratings. 

61  223     Flight  instructor  authorizations. 

61.225    Flight  instructor  limitations. 

61.227    Renewal  of  flight  instructor 

certificates. 
61.229    Expired  flight  instructor  certificates 

and  ra lings. 
61.231     Conversion  to  new  system  of 

instructor  ratings. 

7.  By  revising  Subpart  C  to  read  as 
follows: 

Subpart  C— Student  Recreational 
Pilots 

§  6 1 .8 1    Applicability;  General 
requirements. 

(a)  This  subpart  prescribes  the 
requirements  for  the  issuance  of  a 
student  recreational  pilot  certificate,  the 
conditions  under  which  the  certificate  is 
necessary,  and  the  operating  rules  and 
limitations  for  the  holders  of  these 
certificates. 

(b)  As  used  in  this  subpart,  the  term 
solo  flight  means  a  flight  during  which  a 
student  pilot  is  the  sole  occupant  of  the 
aircraft. 


(c)  The  required  instruction  of  this 
subpart  must  be  given  and  the  logbook 
endorsed  by  a  flight  instructor  who  is 
authorized  to  give  instruction  in  the 
particular  category  and  class  of  aircraft 
used.  When  instruction  is  given  in  a 
simulator  or  training  device,  that 
training  shall  be  given  and  the  logbook 
endorsed  by  an  appropriately  rated 
flight  or  ground  instructor.  Instruction 
given  in  a  simulator  or  training  device 
cannot  be  applied  to  the  flight 
requirements  in  §  61.107. 

§61.83    Eligibility  requirements. 

To  be  eligible  for  a  student 
recreational  pilot  certificate,  a  person 
must — 

(a)  Be  at  least  16  years  of  age:  and 

(b)  (Hold  at  least  a  current  third-class 
medical  certificate  issued  under  Part  67 
of  this  chapter.)  or  (certify  that  he  or  she 
has  no  known  medical  defect  that 
makes  him  or  her  unable  to  sufely  pilot 
an  aircraft.] 


!)  61.85    Application. 

An  application  (qx  a  student 
recreational  pilot  certificate  is  made  on 
a  form  and  in  a  manner  provided  by  the 
Administrator  and  is  submitted  to  an 
FAA  operations  inspector  or  designated 
pilot  examiner,  accompanied  by  a 
current  FAA  medical  certificate  [or  a 
certification  by  the  applicant  that  he  or 
she  has  no  known  medical  defect  that 
makes  him  or  her  unable  to  safely  pilot 
an  aircraft] 

§  6 1 .87    Requirements  for  solo  flight. 

(a)  General.  A  student  recreational 
pilot  may  not  operate  an  airplane, 
rotorcraft.  or  single-place  gyroplane  in 
solo  flight  unless  he  or  she  has  complied 
with  the  requirements  of  this  section. 

(b)  Aeronautical  knowledge.  The 
student  must  demonstrate  satisfactory 
knowledge  of  the  appropriate  portions  of 
Parts  61  and  91  that  are  applicable  to 
student  recreational  pilots.  This 
demonstration  must  include  the 
satisfactory  completion  of  a  written 
examination  to  be  administered  and 
graded  by  the  instructor  who  is  to 
endorse  the  student's  pilot  certificate  for 
solo  flight.  The  written  examination 
must  include  questions  on  the  applicable 
regulations  and  the  flight  characteristics 
and  operational  limitations  of  the  make 
and  model  aircraft  to  be  flown. 

(c)  Presolo  flight  training.  The  student 
must  have  received  and  logged 
instruction  in  at  least  the  following 
maneuvers  and  procedures  and  must 
have  demonstrated  proficiency  to  an 
acceptable  performance  level  as  judged 
by  the  instructor  who  endorses  the 
students  pilot  certificate.  In  addition, 
for  nonpowered  single-place  gyroplanes 


only,  the  student  must  have  made  at 
least  three  successful  flights  in  a 
gyroplane  towed  from  the  ground  under 
the  observation  of  the  instructor  who  is 
to  endorse  the  student  recreational  pilot 
certificate.  These  maneuvers  and 
procedures  must  include  the  following: 

(1)  For  all  aircraft  (as  appropriate  to 
the  aircraft  being  flown) — 

(i)  Flight  preparation  procedures, 
including  preflight  inspections  and 
powerplant  operation: 

(ii)  Taxiing  or  surface  operations, 
including  runups; 

(iii)  Takeoffs  including  normal  and 
crosswind; 

(iv)  Climbing  turns: 

(v)  Level  flight,  including  shallow, 
medium,  and  steep  hanked  turns: 

(vi)  Descents  in  straight  flight  and  in 
turns  using  high  and  low  drag 
configurations,  if  appropriate: 

(vii)  Flight  at  various  airspeeds  from 
cruising  to  minimum  controllable 
airspeed: 

(viii)  Emergency  procedures  and 
equipment  malfunctions:  and 

(ix)  Ground  reference  maneuvers. 

(2)  For  airplanes,  in  addition  to 
paragraph  (c){l]  of  this  section — 

(i)  Airport  traffic  patterns  including 
entry  and  departure  procedures, 
collision  avoidance,  and  wake 
turbulence  precautions: 

(ii)  Approaches  to  the  landing  area 
with  engine  power  at  idle  and  with 
partial  power: 

(iii)  Landings  including  normal, 
crosswind,  and  slips  to  a  landing: 

(iv)  Co-arounds  from  final  approach 
and  from  the  landing  flare  in  various 
flight  configurations  including  turns: 

(v)  Forced  landing  procedures 
initiated  on  takeoff,  during  initial  climb, 
cruise,  descent,  and  in  the  landing 
pattern;  and 

(vi)  Stall  entries  from  various  Flight 
attitudes  and  power  combinations  with 
recovery  initiated  at  the  first  indication 
of  a  stall,  and  recovery  from  a  full  stall. 

(3)  For  rotorcraft,  in  addition  to 
paragraph  (c)(1)  of  this  section  and  as 
allowed  by  the  aircraft's  performance 
and  maneuvers  limitations — 

(i)  Hovering  and  air  taxiing: 

(ii)  Landing  area  traffic  patterns, 

including  collision  avoidance  and  wake 

turbulence  precautions: 
(iii)  Approaches  to  the  landing  area: 
(iv)  Normal  and  crosswind  landings: 
(v)  Autorotational  descents  and 

recovery  initiated  from  hover,  takeoff, 

climb,  cruise,  and  descent:  and 
(vi)  Go  arounds  from  landing  hover 

and  from  final  approach. 

(4)  For  single-place  gyroplanes,  in 
addition  to  the  appropriate  items  in 
paragraph  (c)(1)  of  this  section — 


(i)  Landing  area  traffic  patterns 
including  collision  avoidance  and  wake 
turbulence  percautions; 

(ii)  Approaches  to  the  landing  area: 
and 

(iii)  Normal  and  crosswind  landings. 

(d)  Flight  instructor  endorsements. 
The  student  recreational  pilot  crelificate 
must  be  endorsed  for  the  specific  make 
and  model  aircraft  to  be  flown. 
Additionally,  his  or  her  logbook  must 
have  been  endorsed  for  solo  flight 
within  the  preceding  90  days.  These 
endorsements  must  be  made  by  the 
flight  insluctor  who  has  flown  with  the 
student  and  the  instructor's 
endorsement  must  certify  that  he  or 
she — 

(1)  Has  given  the  student  instruction 
in  the  make  and  model  aircraft  in  which 
the  solo  flight  is  to  be  made: 

(2)  Finds  that  the  student  has  met  the 
flight  training  requirements  of  this 
section:  and 

(3)  Finds  that  the  student  is  competent 
to  make  safe  solo  flights  in  that  aircraft. 

§  61.89    Cross-country  flight  requirements. 

(a)  General.  A  student  recreational 
pilot  may  not  operate  an  airplane, 
rotorcraft,  or  single-place  gyroplane  in 
solo  cross-country  flight  unless  he  or  she 
has  complied  with  the  requirements  of 
this  section.  By  an  endorsement  in  the 
student's  logbook,  an  instructor  may 
authorize  a  student  to  practice  takeoffs 
and  landings  at  another  airport  within 
25  nautical  miles  of  the  airport  from 
which  instruction  is  given,  if  that 
instructor  finds  the  student  pilot  is 
competent  to  make  those  takeoffs  and 
landings. 

(b)  Flight  training.  In  addition  to  the 
presolo  night  training  maneuvers  and 
procedures  required  by  §  61.87(c),  a 
student  recreational  pilot  must  have 
received  and  logged  instruction  from  an 
authorized  instructor  in  at  least  the 
following  items  prior  to  being  endorsed 
for  solo  cross-country  flight.  The  student 
must  demonstrate  proficiency  to  an 
acceptable  performance  le\el  as  judged 
by  the  instructor  who  is  to  endorse  the 
student  pilot  certificate.  The  maneuvers 
and  procedures  must  include  the 
following: 

(1)  For  all  aircraft  (as  appropriate  to 
the  aircraft  being  flown) — 

(i)  The  use  of  aeronautical  charts  for 
VFR  navigation  using  pilotage  and  dead 
reckoning  with  the  aid  of  a  magnetic 
compass: 

(ii)  Aircraft  cross-country 
performance  and  limitations; 

(iii)  The  procurement  and  analysis  of 
aeronautical  weather  reports  and 
forecasts  including  recognition  of 
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critical  weather  situations  and 
estimating  visibility  while  in  flight: 

(iv)  Cross-country  emergency 
procedures  including  lost  procedures, 
adverse  weather  encounters,  and 
precautionary  off  airport  approaches 
and  landing  procedures: 

(v)  Normal  landing  area  arrival  and 
departure  traffic  pattern  procedures, 
including  collision  avoidance  and  wake 
turbulence  precautions: 

(vi)  Recognition  of  operntional 
problems  associated  with  terrain 
features  in  the  geographical  area  in 
which  the  cross-country  trip  is  to  be 
flown:  and 

(vii)  Proper  operation  of  equipment 
installed  and  operable  in  the  aircraft  to 
be  flown. 

(2)  For  airplanes,  in  addition  to 
paragraph  (b)(1)  of  this  sr^ction — 

(i)  Short  field  and  s.;ft  field  takeoff, 
approach,  and  landing  procedures;  and 

(ii)  Takeoff  climbs  -Jt  best  angle  and 
best  rate. 

(3)  For  rvtorcraft  and  single-place 
gyroplanes,  as  appropriate,  in  addition 
to  paragraph  (b)(1)  of  this  section — 

(i)  High  altitude  takeoff  and  landing 
procedures:- 

(ii)  Steep  and  shallow  approaches  to  a 
landing  hover  and 

(iii)  Rapid  decelerations  (helicopter 
only). 

(c)  Flighi  instructor  rndorsements.  No 
student  recreational  pilot  may  conduct  a 
solo  cross-country  flight  nor  may  the 
student,  except  in  an  emergency,  make  a 
solo  landing  at  any  point  other  than  the 
airport  of  takeoff,  unless  the  following 
endorsements  have  been  made: 

(1)  His  or  her  student  recreational 
pilot  certificate  must  contain  an 
endorsement  stating  that  he  or  she  has 
received  instruction  in  the  applicable 
training  requirements  of  this  section  for 
solo  cross-country  flight  and  has  been 
found  competent  to  make  solo  cross- 
country flights  in  the  make  and  model 
aircraft  involved. 

(2)  His  or  her  pilot  logbook  must  be 
endorsed  crrifving  that  the  instructor 
has  reviP'.ved  rhe  flight  planning  and 
preparation  tor  the  specific  cross- 
country flight  Hnd  the  student  is 
prepared  to  make  the  flight  safely  under 
the  known  circumstances.  The 
endorsement  may  contain  the 
circumstances  and  conditions  that  the 
instructor  believes  are  necessary  for  the 
student  to  conduct  the  cross-country 
flight  safely.  An  instructor  may  endorse 
the  student's  logbook  authorizing 
repeated  specific  solo  cross-country 
flights,  over  a  course  not  more  than  50 
miles  from  the  point  of  departure,  and 
specifying  minimum  requirements  that 
must  be  met  by  the  student. 


S  61.91    Limitations. 

(a)  A  student  recreational  pilot  may 
not  act  as  pilot  in  command  of  an 
aircraft — 

(1)  That  is  certificated— 

(i)  For  more  than  four  occupants, 

except  in  the  case  of  a  gyroplane  which 

must  be  single-place: 
(li)  For  more  than  one  powerplant: 
(iii)  For  a  power  plant  of  more  than 

180  horsepower; 
(iv)  For  retractable  landing  gear  or 
(v)  Classified  as  a  glider,  airship,  or 

free  balloon. 

(2)  That  is  carrying  a  passenger 

(3)  That  is  carrying  property  for 
compensation  or  hire: 

(4)  For  compensation  or  hire; 

(.5)  In  the  furtherance  of  a  business: 

(6)  Between  sunset  and  sunrise: 

(7)  At  an  airport  or  landing  area  with 
an  operating  control  tower 

(fl)  At  an  altitude  of  more  than  10,000 
ft  MSL  or  2,000  ACL.  whichever  is 
higher: 

(9)  In  conditions  of  a  flight  or  surface 
visibility  of  less  than  3  statute  miles: 

(10)  On  an  international  flight; 

(11)  On  flights  in  excess  of  50  nautical 
miles  from  the  departure  airport: 

(12)  Without  visual  reference  to  the 
surface:  or 

(13)  Contrary  to  any  limitation  placed 
in  his  or  her  logbook  by  his  or  her 
instructor. 

(b)  A  student  recreational  pilot  may 
not  act  as  a  required  pilot  flight 
crewmember  on  any  aircraft  for  which 
more  than  one  pilot  is  required  by  the 
type  certificate  of  the  aircraft  or  the 
regulations  under  which  the  fiight  is 
conducted. 

8.  By  revising  Subpart  D  to  read  as 
follows: 

Subpart  O— Recreational  Pilots 

§  61.101    Applicability. 

This  subpart  prescribes  the 
requirements  for  the  issuance  of  a 
recreational  pilot  certificate,  the 
conditions  under  which  the  certificate  is 
necessary,  and  the  operating  rules  and 
limitations  for  the  holders  of  these 
certificates. 

§  6 1 . 1 03    EHgibHtty  rvquirenwnts. 

To  be  eligible  for  a  recreational  pilot 
certificate,  a  person  must — 

(a)  Be  at  least  17  years  of  age: 

(b)  [Hold  at  least  a  current  third-class 
medical  certificate  issued  under  Part  67 
of  this  chapter.)  or  [Certify  that  he  or  she 
has  no  known  medical  defect  that 
makes  him/her  unable  to  safely  pilot  an 
aircraft). 

(c)  Pass  a  written  test  on  the  subject 
areas  on  which  instruction  or  home 
study  is  required  by  §  61.105:  and 


(d)  Pass  a  flight  examination  on 
maneuvers  and  procedures  given  by  an 
FAA  inspector  or  designated  pilot 
examiner  to  determine  the  applicant's 
competency  in  the  maneuvers  and 
procedures  of  §  61.107(a). 

§  61.10S    Aeronautical  knowledge. 

An  applicant  for  a  recreational  pilot 
certificate  must  have  received 
instruction  from  an  authorized  instructor 
or  must  present  evidence  showing  that 
he  or  she  has  satisfactorily  completed  a 
course  of  instruction  or  home  study, 
covering  at  least  the  following  areas  of 
aeronautical  knowledge — 

(a)  The  Federal  Aviation  Regulations 
applicable  to  recreational  pilot 
privileges,  limitations,  and  flight 
operations: 

(b)  The  accident  reporting 
requirements  of  the  National 
Transportation  Safety  Board: 

(c)  The  information  contained  in 
applicable  advisory  circulars; 

(d)  The  use  of  aeronautical  charts  for 
VFR  navigation  using  pilotage  and  dead 
reckoning  with  the  aid  of  a  magnetic 
compass; 

(e)  The  recognition  of  critical  weather 
situations  from  the  ground  and  in  flight, 
and  the  procurement  and  analysis  of 
aeronautical  weather  reports  and 
forecasts: 

(f)  The  effects  of  density  altitude  on 
takeoff  and  climb  performance: 

(g)  The  safe  and  efficient  operation  of 
aircraft  including  collision  avoidance 
and  wake  turbulence  precautions: 

(h)  Use  of  the  applicable  portions  of 
the  Airman's  Information  Manual; 

(i)  Weight  and  balance  computations; 
and 

(j)  Principles  of  aerodynamics. 

§  61.107    Operational  experience. 

For  the  purposes  of  this  section 
"flight"  means  a  takeoff  and  a  landing 
during  which  an  aircraft  becomes 
airborne.  An  applicant  for  a  recreational 
pilot  certificate  must  have  logged  flight 
instruction  and  solo  flights  as  follows: 

(a)  Flight  instruction — (1)  At  least  ten 
flights  during  the  course  of  which  the 
maneuvers  and  procedures,  appropriate 
to  the  aircraft  being  flown  and  described 
in  S  61.87,  are  performed  at  least  once. 

(2)  At  least  two  cross-country  flights, 
each  containing  four  legs  with  landings 
at  three  or  more  airports  or  landing 
areas,  in  addition  to  the  departure  and 
arrival  airports  or  landing  areas,  and 
during  the  course  of  which  the 
maneuvers  and  procedures,  as 
appropriate  to  the  aircraft  being  flown 
and  described  in  §  ei.89(b),  are 
performed  at  least  once. 
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(3)  At  least  three  flights  following  the 
first  solo  cross-country  in  preparation 
for  the  flight  test. 

(b)  .4s  sole  occupant— C\]  At  least  ten 
flights  during  the  course  of  which  the 
maneuvers  and  procedures  authorized 
by  the  instructor  and  described  in 
§  61.87(c),  as  appropriate,  are  performed 
at  least  once. 

(2)  At  least  three  solo  cross-country 
flights,  each  containing  four  legs  with 
landings  at  three  or  more  airports  or 
landing  areas,  in  addition  to  the 
departure  and  arr^al  airports  or  landing 
areas. 

§  6 1 . 1 09    Recreatiana!  pilot  privileges  and 
limitations.  I 

(i\\  A  recroalionpl  pilot  may — 

(1)  Carry  passeijers:  and 

(2)  Share  the  operating  expenses  of 
the  flight  with  th'ip  passengers. 

(b)  A  recrcoti  i!i  :l  pilot  may  not  act  as 
pilot  in  commdiidjof  an  aircraft — 

(l)That  is  certificated— 

(i)  For  more  tlid^i  four  occupants, 
except  in  the  t  as^  of  a  gyroplane  which 
must  be  sing't-pldce; 

(ii)  For  mor'i  than  one  powerpiant; 

(ui)  For  a  powerpiant  of  more  than  180 
horsepower:         j 

(iv)  For  retractable  landing  gear;  or 

(v)  Classified  a$  a  glider,  airship,  or 
balloon. 

(2)  That  is  carrying  passengers  or 
property  for  compensation  or  hire; 

(3)  For  compensation  of  hire; 

(4)  In  furtherance  of  a  business; 

(5)  Between  sunset  and  sunrise; 

(6)  At  an  airport  of  landing  area  with 
an  operating  control  tower; 

(7)  At  an  altitude  of  more  than  10.000 
feet  MSL  or  2.000  feet  AGL.  whichever  is 
higher; 

(8)  When  the  flight  or  surface  visibility 
is  less  than  3  statue  miles; 

(9)  On  an  international  flight;  or 

(10)  On  a  flight  in  excess  of  50 
nautical  miles  for  the  departure  airport. 

(c)  A  recreational  pilot  may  not  act  as 
pilot  in  command  of  an  aircraft  carrying 
a  passenger  unless  the  pilot  has  made 
three  takeoffs  and  landings  as  sole 
manipulator  of  the  controls  of  an  aircraft 
of  that  category  and  class  within  the 
preceding  90  days.  If  the  aircraft  is  a 
conventional  gear  airplane,  the  landings 
must  have  been  to  a  full  stop. 

(d)  A  recreational  pilot,  who  has 
logged  less  than  400  flight  hours  and 
who  has  not  flown  as  pilot  in  command 
of  an  aircraft  within  the  preceding  180 
days,  may  not  act  as  pilot  in  command 
of  an  aircraft  until  he  or  she  has 
received  flight  instruction  from  an 
authorized  flight  instructor  who  has 
certified  in  the  pilot's  logbook  that  he  or 
she  is  competent  to  pilot  the  aircraft. 
This  requirement  can  be  met  in 


conjunction  with  the  requirements  of 
§  §  61.50.  61.56,  and  61.57  at  the 
discretion  of  the  instructor. 

(e)  The  recreational  pilot  certificate 
issued  under  this  subpart  carries  the 
notation  "Holder  does  not  meet  ICAO 
requirements." 

9.  By  adding  new  Subpart  E  to  read  as 
follows: 

Subpart  E— Student  Private  Pilots 

§  61.1 1 1    Applicability;  General 
requirements. 

(a)  This  subpart  prescribes  the 
requirements  for  the  issuance  of  a 
student  private  pilot  certificate,  the 
conditions  under  which  the  certificate  is 
necessary,  and  the  operating  rules  and 
limitations  for  the  holders  of  these 
certificates. 

(b)  As  used  in  this  subpart,  the  term 
solo  flight  means  a  flight  during  which  a 
student  pilot  is  the  sole  occupant  of  the 
aircraft  or  during  which  a  student  pilot 
acts  as  pilot  in  command  of  an  airship 
requiring  more  than  one  flight 
rrewmember. 

(c)  The  required  instruction  of  this 
subpart  must  he  given  and  the  logbook 
endorsed  by  a  flight  instructor  who  is 
authorized  to  give  instruction  in  the 
particular  category  and  class  of  aircraft 
used.  When  instruction  is  given  in  a 
simulator  or  training  device,  that 
training  shall  be  given  and  the  logbook 
endorsed  by  a  flight  or  ground 
instructor.  Instruction  given  in  a 
simulator  or  training  device  cannot  be 
applied  toward  the  flight  requirements 
of  §  61.131.  In  free  balloons,  the  holder 
of  a  commercial  pilot  certificate  with  a 
lighter-than-air  category  and  free 
balloon  class  rating  may  give  the 
appropriate  instruction. 

§  61.1 13    Eligibility  requirements. 

To  be  eligible  for  a  student  private 
pilot  certificate,  a  person  must — 

(a)  Be  at  least  16  years  of  age,  or  at 
least  14  years  of  age  for  a  student  pilot 
certificate  limited  to  the  operation  of  a 
glider  or  free  balloon; 

(b)  Be  able  to  read,  speak,  and 
understand  the  English  language,  or 
have  such  operating  limitations  placed 
on  his  or  her  pilot  certificate  as  are 
necessary  for  the  safe  operation  of  the 
aircraft,  to  be  removed  when  he  or  she 
shows  that  he  or  she  can  read,  speak, 
and  understand  the  English  language; 

and, 

(c)  Hold  at  least  a  current  third-class 
medical  certificate  issued  under  Part  67 
of  this  chapter,  or  in  the  case  of  glider  or 
free  balloon  operations,  certify  that  he 
or  she  has  no  known  medical  defect  that 
makes  him  or  her  unable  to  safely  pilot  a 
glider  or  free  balloon. 


§61.115    Application. 

An  application  for  a  student  private 
pilot  certificate  is  made  on  a  form  and  in 
a  manner  provided  by  the  Administrator 
and  is  submitted  to — 

(a)  A  designated  aviation  medical 
examiner  when  applying  for  an  FAA 
medical  certificate  in  the  United  States; 
or," 

(b)  An  FAA  operations  inspector  or 
designated  pilot  examiner,  accompanied 
by  a  current  FAA  medical  certificate,  or 
in  the  case  of  an  application  for  a 
student  certificate  limited  to  gliders  or 
free  balloons,  accompanied  by  a 
certification  by  the  applicant  that  he  or 
she  has  no  known  medical  defect  that 
makes  him  or  her  unable  to  safely  pilot  a 
glider  or  free  balloon. 

§  61.1 17    Requirements  for  solo  flight 

(a)  General.  A  student  pilot  may  not 
operate  an  aircraft  in  solo  flight  unless 
he  or  she  has  complied  with  the 
requirements  of  this  section. 

(b)  Aeronautical  knowledge.  The 
student  must  demonstrate  satisfactory 
knowledge  of  the  appropriate  portions  of 
Parts  61  and  91  that  are  applicable  to 
student  private  pilots.  This 
demonstration  must  include  the 
satisfactory  completion  of  a  written 
€xamination  to  be  administered  and 
graded  by  the  instructor  who  is  to 
endorse  the  student's  pilot  certificate  for 
solo  flight.  The  written  examination 
must  include  questions  on  the  applicable 
regulations  and  the  flight  characteristics 
and  operational  limitations  of  the  make 
and  model  aircraft  to  be  flown. 

(c)  Presolo  flight  training.  The  student 
must  have  received  and  logged 
instruction  in  at  least  the  following 
maneuvers  and  procedures  and  must 
have  demonstrated  proficiency  to  an 
acceptable  performance  level  as  judged 
by  the  instructor  who  endorsed  the 
student's  pilot  certificate.  In  addition, 
for  nonpowered  single-placed 
gyroplanes  only,  the  student  must  have 
made  at  least  three  successful  flights  in 
a  gyroplane  towed  from  the  ground 
under  the  observation  of  the  instructor 
who  is  to  endorse  the  student  pilot 
certificate.  These  maneuvers  and 
procedures  must  include  the  following: 

(1)  For  all  aircraft  (as  appropriate  to 
the  aircraft  being  flown) — 

(i)  Flight  preparation  procedures, 
including  prefiight  inspections  and 
powerpiant  operation; 

(ii)  Taxing  or  surface  operations, 
including  runups; 

(iii)  Takeoffs  including  normal  and 
crosswind; 

(iv)  Climbing  turns  (except  balloons); 

(v)  Level  flight,  including  shallow, 
medium,  and  steep  banked  turns; 
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(vi)  Descents  in  straight  flight  and  in 
turns  using  high  and  low  drag 
configurations,  if  appropnate: 

(vn)  Flight  at  vanous  airspeeds  from 
cruising  to  minimum  controllable 
airspeed: 

(viii)  Emergency  procedures  and 
equipment  malfunctions: 

(ix)  Proper  use  of  the  radio  for  two- 
way  communication:  and 

(x)  Stall  entries  from  various  flight 
attitudes  and  power  combinations  with 
recovery  initiated  at  the  first  indication 
of  a  stall,  and.  for  airplanes  and  gliders 
only.  rccover>'  from  a  full  stall. 

(2)  For  airplanes,  in  addition  to 
paragraph  (c)|l)  of  this  section — 

(i)  Airport  traffic  patterns,  including 
entry  and  departure  procedures, 
collision  avoidance,  and  wake 
turbulence  precautions; 

(ii)  Approaches  to  the  landing  area 
with  power  at  idle  and  with  partial 
power 

(iii)  Landings  including  normal, 
crosswind.  and  slips  to  a  landing: 

(iv)  Co-arounds  from  final  approach 
iind  from  the  landing  flare  in  various 
flight  configurations  including  turns: 

{v)  Forced  landing  procedures 
initiated  on  takeoff,  tiunng  initial  climb, 
cruise,  descent,  and  in  the  landing 
pattern:  and 

(vi)  Ground  reference  maneuvers. 

|3)  For  rotorcraft.  in  addition  to 
paragraph  (c)(1)  of  this  section  and  as 
allowed  by  the  aircraft's  performance 
and  maneuvers  limitations — 

(i)  For  helicopters  only,  hovering  ai:d 
air  taxiing: 

(ill  Landing  area  traffic  patterns, 
including  coihsion  avoidance  and  wake 
turbulence  precautions: 

(iii)  App-oaches  to  the  landing  area: 

(iv)  Normal  and  crosswind  landings: 

(v)  AutorotdSional  descents  and 
rpcoveri  initiated  from  hover,  takeoff, 
cliiiib.  cruise,  and  descent: 

(vi)  Go-arounds  from  landing  hover 
and  from  final  approach:  and 

(vii)  Ground  reference  maneuvers 

(4)  For  single-place  gyroplanes,  in 
addition  to  the  appropriate  items  in 
pardaraph  (c)(1)  of  this  section  that  can 
be  accomplished  in  a  gyroplane — 

(i)  Landing  area  traffic  patterns 
including  collision  avoidance  and  wake 
turbulence  precautions: 

III)  Approaches  to  the  landing  area; 
and 

(ill)  Normal  and  crosswind  landings. 

(5)  For  gliders,  in  addition  to 
paragraph  (c)(1)  of  this  section — 

(i)  Preflight  inspection  of  the  towline. 
principles  of  glider  disassembly  and 
assembly,  review  of  signals,  and  release 
procedures  to  be  used: 

(ii)  Aero  or  ground  tow,  or  self  launch; 


(iii)  Procedures  and  techniques  for 
thermaliing  convergence  lift,  or  ridge  lift 
as  appropriate  to  the  training  area: 

(iv)  Landings  including  normal, 
crosswind.  and  down-wind:  and 

(v)  Emergency  operations  including 
towline  break  procedures. 

(6)  For  airships,  in  addition  to  the 
appropriate  items  in  paragraph  (c)(1)  of 
this  section — 

(i)  Rigging  ballasting,  controlling 
pressure  in  ballonet  and  superheating: 

(li)  Landings  with  positive  and 
negative  static  balance: 

(iii)  Collision  avoidance  wake 
turbulence  precautions; 

(iv)  Normal  approaches  to  landing: 
and 

(v)  Emergency  and  abnormal 
procedures. 

(7)  For  free  balloons,  in  addition  to  the 
appropriate  items  of  paragraph  (c)(1)  of 
this  section — 

(i)  Operation  of  hot  air  or  gas  source, 
ballast,  valves  and  rip  panels  as 
appropriate: 

(ii)  Liftoffs  and  ascents: 

(iii)  Descents  and  normal  landing 
procedures; 

(iv)  The  effects  of  wind  on  climb  and 
approach  angles: 

(\ )  Obstruction  detection  and 
avoidance  techniques: 

(vi)  Emergency  use  of  rip  panels. 

(d)  Flight  instructor  endorsements. 
The  student  private  pilot  certificate  must 
be  endorsed  for  the  specific  make  and 
model  aircraft  to  be  flown.  Additionally, 
his  or  her  logbook  must  have  been 
endorsed  for  solo  flight  within  the 
preceding  90  days.  These  endorsements 
must  be  made  by  the  flight  instructor 
who  has  flown  with  the  student  and  the 
instructor's  endorsement  must  certify 
that  he  or  she — 

(1)  Has  given  the  student  instruction 
in  the  make  and  model  aircraft  in  which 
the  solo  flight  is  to  be  made: 

(2)  Finds  that  the  student  has  met  the 
flight  training  requirements  of  this 
section:  and 

(3)  Finds  that  the  student  is  competent 
to  make  safe  solo  flights  in  that  aircraft. 

§  61  1 19    Cross-country  flight 
requirtnwnts. 

(a)  General.  A  student  private  pilot 
may  not  operate  an  aircraft  in  solo 
cross-country  flight  unless  he  or  she  has 
complied  with  the  requirements  of  this 
section.  By  an  endorsement  in  the 
student's  logbook,  an  instructor  may 
authorize  a  student  to  practice  lakeoffs 
and  landings  at  another  airport  within 
25  nautical  miles  of  the  airport  from 
which  the  instruction  is  given,  if  that 
instructor  finds  that  the  student  pilot  is 
competent  to  made  those  takeoffs.and 
landings. 


(b)  Flight  training.  In  addition  to  the 
presolo  flight  training  maneuvers  and 
procedures  required  by  §  61.n7(c).  a 
student  private  pilot  must  have  received 
and  logged  instruction  from  an 
authorized  instructor  in  at  least  the 
following  items  prior  to  being  endorsed 
for  solo  cross-country  flight.  The  student 
must  demonstrate  proficiency  to  an 
acceptable  performance  level  as  judged 
by  the  instructor  who  is  to  endorse  the 
student  private  pilot  certificate.  The 
maneuvers  and  procedures  must  include 
the  following — 

(1)  For  all  aircraft  (as  appropriate  to 
the  aircraft  being  flown) — 

(i)  The  use  of  aeronautical  charts  for 
VFR  navigation  using  pilotage  and  dead 
reckoning  with  the  aid  of  a  magnetic 
compass: 

(ii)  Aircraft  cross-country 
performance  and  limitations: 

(iii)  The  procurement  and  analysis  of 
aeronautical  weather  reports  and 
forecasts  including  recognition  of 
critical  weather  situations  and 
estimating  visibility  while  in  flight: 

(iv)  Cross-country  emergency 
proi.fdures  including  lost  procedure.'', 
adverse  weather  encounters,  and 
precautionary  off  airport  apjjroaches 
and  landing  procedures: 

(v)  Normal  landing  area  arrival  and 
departure  traffic  pattern  procedures, 
including  collision  avoidance  and  wake 
turbulence  precautions: 

(vi)  Recognition  of  opertional 
problems  associated  with  terrain 
features  in  the  geographical  area  in 
which  the  cross-country  is  to  be  flown; 
and 

(vii)  Proper  operation  of  equipment 
installed  and  operable  in  the  aircraft  to 
be  flown. 

(2)  For  airplanes,  in  addition  to 
paragraph(b)(l)  of  this  section — 

(i)  Short  and  soft  field  takeoff, 
approach  and  landing  procedures; 

(ii)  Takeoff  climbs  at  best  angle  and 
best  i-ale; 

(iii)  Control  and  maneuvering  solely 
by  reference  to  flight  inslPiments 
including  descent  and  climbs  and  the 
use  of  radio  aids  or  radar  directives: 

(iv)  Use  of  radio  for  VKR  navigation 
and  for  two-way  communication:  and 

(v)  Nigtit  flying  including  lakeoffs. 
landings,  go-arounds  and  VVK 
navigation. 

(3)  For  rotorcraft.  in  addition  to 
paragraph  (b)(1)  of  this  .section — 

(i)  High  altitude  takeoff  and  landing 
procedures: 

(ii)  Steep  and  shallow  approaches  to  a 
landing  hover: 

(iii)  Rapid  decelerations  (helicopter 
only):  and 


Federal  Register  /  Vol.  50.  No.  122  /  Tuesday.  June  25,  1985  /  Proposed  Rules 


26305 


(iv)  Use  of  radio  for  VFR  navigation 
and  two-way  communication. 

(4)  For  gliders,  in  addition  to  the 
appropriate  items  of  paragraph  (b)(1)  of 
this  section — 

(i)  At  least  one  simulated  off  airport 
landing  at  a  site  avfay  from  the  airport 
of  takeoff: 

(ii)  Principles  of  fhe  use  of  a  radio  for 
appropriate  two-way  communication: 

(iii)  Recognition  of  weather  conditions 
for  cross-country  soaring;  and 

(iv)  Landings  accomplished  without 
the  use  of  the  altimeter  from  at  least 
2,000  feet  above  the  surface. 

(5)  For  airships,  in  addition  to  the 
appropriate  items  of  paragraph  (b)(1)  of 
this  section— r 

(i)  Control  of  the  airship  solely  by 
reference  to  flight  instruments:  and 

(ii)  Control  of  gas  pressure  with 
regard  to  superheating  and  altitude 
changes. 

(c)  Flight  instructor  endorsements.  No 
student  private  pilot  may  conduct  a  solo 
cross-country  flight  unless  the  following 
endorsements  have  been  made: 

(1)  His  or  her  student  private  pilot 
certificate  must  contain  an  endorsement 
stating  that  he  or  she  has  received 
instruction  in  the  applicable  training 
requirements  of  this  section  for  solo 
cross-country  flight  and  has  been  found 
competent  to  make  solo  cross-country 
flights  in  the  category,  and  make  and 
model  aircraft  involved. 

(2)  His  or  her  pilot  logbook  must  be 
endorsed  certifying  that  the  instructor 
has  reviewed  the  flight  planning  and 
preparation  for  the  specific  cross- 
country flight  and  the  student  is 
prepared  to  make  the  flight  safely  under 
the  known  circumstances.  The 
endorsement  may  contain  the 
circumstances  and  conditions  that  the 
instructor  believes  are  necessary  for  the 
student  to  conduct  the  cross-country 
safely.  An  instructor  may  endorse  the 
student's  logbook  authorizing  repeated 
specific  solo  cross-country  flights,  over  a 
course  not  more  than  50  miles  from  the 
point  of  departure,  and  specifying 
minimum  requirements  that  must  be  met 
by  the  student. 

§61.121    UmltaUonB. 

(a)  A  student  private  pilot  may  not  act 
as  pilot  in  command  of  an  aircraft — 

(1)  That  is  carrying  a  passenger; 

(2)  That  is  carrying  property  for 
compensation  or  hire: 

(3)  For  compensation  or  hire; 

(4)  In  the  furtherance  of  a  business; 

(5)  With  a  flight  or  surface  visibility  of 
less  than  3  statute  miles  during  daylight 
hours  or  5  statute  miles  at  night: 

(6)  On  an  international  flight,  except 
that  a  student  private  pilot  may  make 
solo  training  flights  from  Haines, 


Gustavus.  or  Juneau,  Alaska,  to  White 
Horse  or  Yukon.  Canada  and  return, 
over  the  province  of  British  Columbia; 

(7)  When  the  flight  can  not  be  made 
with  visual  reference  to  the  surface;  or 

(8)  That  is  contrary  to  any  limitation 
placed  in  his  or  her  logbook  by  his  or 
her  instructor. 

(b)  A  student  private  pilot  may  not  act 
as  a  required  pilot  flight  crewmember  on 
any  aircraft  for  which  more  than  one 
pilot  is  required  by  the  type  certificate 
of  the  aircraft  or  regulations  under 
which  the  flight  is  conducted,  except 
when  receiving  flight  instruction  from  an 
authorized  instructor  on  board  an 
airship  and  no  person  other  than  a 
required  flight  crewmember  is  carried  on 
the  aircraft. 

§  61.123    Airship  limitations:  Pilot  in 
command. 

A  student  private  pilot  may  not  serve 
as  pilot  in  command  of  any  airship 
requiring  more  than  one  flight 
crewmember  unless  he  has  met  the 
pertinent  requirements  prescribed  in 
§  61.117(c)(1)  and  (c)(6). 

10.  By  adding  a  new  Subpart  F  to  read 
as  follows: 

Subpart  F— Private  Pilots 

§  61.125    Applicability;  general 
requirements. 

This  subpart  prescribes  the 
requirements  for  the  issuance  of  a 
private  pilot  certificate  and  ratings,  the 
conditions  under  which  the  certificate 
and  ratings  are  necessary  and  the 
operating  rules  and  limitations  for  the 
holders  of  the  certificate  and  ratings. 

§  61.127    Eligibility  requirements. 

To  be  eligible  for  a  private  pilot 
certificate,  a  person  must — 

(a)  Be  at  least  17  years  of  age.  except 
that  a  private  pilot  certificate  with  a  free 
balloon  or  a  glider  rating  only  may  be 
issued  to  a  qualified  applicant  who  is  at 
least  16  years  of  age: 

(b)  Be  able  to  read,  speak,  and 
understand  the  English  language,  or 
have  such  operating  limitations  placed 
on  his  or  her  pilot  certificate  as  are 
necessary  for  the  safe  operation  of  the 
aircraft,  to  be  removed  when  he  or  she 
shows  that  he  or  she  can  read,  speak, 
and  understand  the  English  language; 

(c)  Hold  at  least  a  current  third-class 
medical  certificate  issued  under  Part  67 
of  this  chapter,  or  in  the  case  of  a  glider 
or  free  balloon,  certify  that  he  or  she  has 
no  known  medical  defect  that  makes 
him  or  her  unable  to  safely  pilot  a  glider 
or  f|ee  balloon,  as  appropriate; 

(d)  Pass  a  written  test  on  the  subject 
areas  on  which  instruction  or  home 
study  is  required  by  S  61.129; 


(e)  Pass  an  oral  and  flight 
examination  on  maneuvers  and 
procedures  given  by  an  FAA  inspector 
or  designated  pilot  examiner  to 
determine  the  applicant's  competency  in 
the  maneuvers  and  procedures  of 

§  61.117  and  §  61.119:  and 

(f)  Comply  with  the  sections  of  this 
part  that  apply  to  the  rating  he  or  she 
seeks. 

§  61.129    Aeronautical  Knowledge. 

An  applicant  for  a  private  pilot 
certificate  must  have  received 
instruction  from  an  authorized  instructor 
or  must  present  evidence  showing  that 
he  or  she  has  satisfactorily  completed  a 
course  of  instruction  or  home  study 
covering  at  least  the  following  areas  of 
aeronautical  knowledge  appropriate  to 
the  category  and  class  for  the  rating 
sought: 

(a)  For  all  aircraft— \\)  The  Federal 
Aviation  Regulations  applicable  to 
private  pilot  privileges,  limitations  and 
flight  operations; 

(2)  The  accident  reporting 
requirements  of  the  National 
Transportation  Safety  Board; 

(3)  The  information  contained  in 
applicable  advisorj'  circulars: 

(4)  The  use  of  aeronautical  charts  for 
VFR  navigation  using  pilotage  and  dead 
reckoning  with  the  aid  of  a  magnetic 
compass; 

(5)  The  recognition  of  critical  weather 
situations  from  the  ground  and  in  flight 
and  the  procurement  and  analysis  of 
aeronautical  weather  reports  and 
forecasts; 

(6)  The  effects  of  density  altitude  on 
takeoff  and  climb  performance; 

(7)  The  safe  and  efficient  operation  of 
aircraft  including  high  density  airport 
operations  and  collision  avoidance  and 
wake  turbulence  precautions; 

(8)  Use  of  the  applicable  portions  of 
the  Airman's  Information  Manual; 

(9)  Weight  and  balance  computations; 

(10)  Principles  of  aerodynamics;  and 

(11)  The  use  of  radio  for  VFR 
navigation  and  two-way 
communication. 

(b)  For  gliders,  in  addition  to 
§  61.129(a)— 

(1)  Principles  of  air  mass  lift 
generation; 

(2)  Glider  performance  in  various  air 
masses: 

(3)  Cross-country  techniques  and 
safety  considerations; 

(4)  Ground  handling  techniques:  and 

(5)  Glider  instrumentation  and  their 
proper  use. 

(c)  For  airships  and  balloons,  in 
addition  to  §  61.129(a)— 

(1)  The  effects  of  superheating  and 
positive  and  negative  lift;  and 
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(J)  OpKidiing  piiiiciples  anil 
iMi.ceiiui'es  oi  bdiiuon  operations. 
..    .  >^i.ng  gas  and  hot-air  innation 

$  61.131    Operational  experience. 

For  the  purposes  of  this  section 
'  r.ight"  me.ins  a  takeoff  and  landinjj 
during  the  course  vi  which  an  aircraft 
becomes  airborne  An  applicant  for  a 
private  pilot  certificate  must  have 
logged  flight  instruction  and  solo  flights 
cs  applicable  to  the  category  and  class 
of  aircraft  as  follows: 

[a)  For  airplanes — (1 )  Flight 
instruction — (i)  At  least  fifteen  flights 
d'iring  the  course  of  which  the 
naneuvers  and  procedures  described  in 
S  61.117  (c)(1)  and  (c)(2)  are  performed 
iit  least  once; 

(ii)  At  least  two  cross-country  flights, 
euch  containing  four  legs  with  landings 
at  three  or  more  ai.ports  or  landing 
areas,  in  addition  to  the  departure  and 
arrival  airports  or  landing  areas  and 
during  the  course  of  which  the 
n.mtuvers  and  procedures  in  §  R1.119 
(bl(l)  and  ib)(2)  are  performed  at  least 
cnre; 

(iii)  At  least  three  flights  following  the 
first  solo  cross-country  in  preparation 
f.ir  the  flight  test. 

(2)  As  so.'e  occupant — (i)  At  least  ten 
r.ghts  during  the  course  of  which  the 
maneuvers  and  prorcdures  authorized 
by  the  instructor  and  as  described  in 
§  61.117  (c)(1)  and  (c)(2)  are  performed 
at  least  once:  and 

(li)  At  least  four  solo  cross-country 
flights,  each  containing  four  legs  wiih 
landings  at  three  or  more  airports  or 
landing  areas,  in  addition  to  the 
departure  and  arrival  airports  or  landing 
areas. 

(b)  For  rotocraft-helicopter—[\)  Flight 
instruction — (i)  At  least  fifteen  flights 
during  the  course  of  which  the 
maneuvers  and  procedures  described  in 
S  61.117  (c)(1)  and  (c|(3)  are  performed 
at  least  once: 

(ii)  At  lest  two  cross-country  flights. 
each  containing  four  legs  with  landings 
at  three  or  more  airports  or  heliports  in 
addition  to  the  departure  and  arrival 
airports  or  heliports,  and  during  the 
course  of  which  the  maneuvers  and 
procedures  described  in  {  61.119  (b)(1) 
and  (b)(3)  are  performed  at  least  once; 

(iii)  At  least  three  flights  following  the 
first  solo  cross-country  in  preparation 
for  the  flight  test. 

(2)  As  sole  occupant — (i)  At  least  ten 
flights  during  the  course  of  which  the 
maneuvers  and  procedures  authorized 
by  the  instructor  and  as  described  in 
§  61.117  (c)(1)  and  (c)(3)  are  performed 
at  least  once:  and 

(ii)  At  least  four  solo  cross-country 
flights,  each  containing  four  legs  with 


landings  at  three  or  more  airports  or 
heliports  in  addition  to  the  departure 
and  arrival  airports  or  heliports. 

(c)  For  rotocraft-^yriyplane — (1)  Fliyht 
instruction — (i)  .\t  least  ten  flights 
during  the  course  of  which  the 
maneuvers  and  procedures  described  in 
§  61  117  (c)(1).  (c)(3)  and  (c)(4)  are 
performed  at  least  once: 

(ii)  .At  least  two  cross-country  flights, 
each  containing  four  legs  wiih  landings 
at  three  or  more  airports  in  addition  to 
the  departure/arrival  airport  and  during 
the  course  of  which  the  maneuvers  and 
procedures  described  in  §  61.119  (b)(1) 
and  (b)(3)  are  performed  at  least  once: 
and 

(iii)  At  least  three  flights  following  the 
first  solo  cross-country  in  preparation 
for  flight  test. 

(2)  As  sole  occupant — 

(i)  .W  least  ten  tlij^h's  during  the 
course  of  which  the  m.i'ieuvers  and 
procedures  authorized  by  the  instructor 
and  as  described  in  $  61.117  (c)(1)  arid 
(c1(4)  are  pei  formed  at  least  once;  and 

(ii)  At  least  four  solo  cross-country 
ri>;hts,  ea<  h  containing  four  legs  with 
landin.its  at  three  or  mi>re  airports  other 
than  the  dcpartuf^e  and  arrival  airports. 

(d)  F«rsliders--{-i)  Flight 

i    .ruction — Ii)  At  least  25  flights  during 
the  course  of  which  the  maneuvers  and 
procedures  described  in  §§H1.117  (c)(1) 
and  (c)(5|  and  61.1 19  {b)ll )  are 
performed  at  least  once:  and 

(;i)  At  least  three  flights  in  preparation 
for  the  flight  test. 

(2)  As  sole  occupant — (i)  Either — 

(A)  At  least  25  flights  using  an  aero 
tow  with  20  or  more  of  those  flights 
h.iving  a  release  point  at  least  2.000  feet 
AGL  during  the  course  of  which  the 
maneuvers  and  procedures  authorized 
by  the  instructor  and  as  described  in 

§  61.117  (c)(1)  and  (c)(5)  are  performed 
at  least  once;  or. 

(B)  At  least  50  flights  using  a  ground 
tow  of  which  at  least  25  flights  are  self- 
launch  tow  if  these  privileges  are  being 
sought,  with  40  or  more  having  a  release 
point  at  least  500  feet  AGL.  during  the 
course  of  which  the  maneuvers  and 
procedures  authorized  by  the  instructor 
and  described  in  §  61.117  (c)(1)  and 
(c)(5)  are  performed  at  least  once;  and 

(ii)  At  least  rme  soaring  flight 
conducted  from  2.000  feet  above  the 
surface  after  release  from  the  tow  or 
launch  without  the  use  of  auxiliary 
power  services. 

(e)  For  airships — (1)  Flight 
instruction — (i)  At  least  25  flights  during 
the  course  of  which  the  maneuvers  and 
procedures  described  in  §  61.117  (c)(1) 
and  (c)(6)  are  performed  at  least  once: 
and 

(ii)  At  least  two  cross-country  flights 
during  the  course  of  which  the 


maneuvers  and  procedures  described  in 
§  61.117  (b)(1)  and  (b)(5)  are  performed 
at  le;ist  once. 

(2)  As  sole  occupant  or  performing  the 
functions  of  the  pilot  is  required — 

(i)  At  least  five  flights  during  the 
course  of  which  maneuvers  and 
procedures  authorized  by  the  instructor 
and  as  described  in  §  61.1 17  (c)(1)  and 
(c)(6)  are  performed  at  least  once;  and 

(ii)  At  least  two  cross-country  flights, 
each  containing  at  least  four  legs. 

(f)  For  free  bal!oons-{\]  Flight 
instruction 

(i)  At  least  six  flights  under  the 
supervision  of  a  person  holding  at  least 
a  commercial  pilot  certificate  with  a  free 
balloon  rating,  and  during  the  course  of 
which  the  maneuvers  and  procedures 
described  in  §  61  117  (c)(1)  and  (c)(7)  are 
performed  at  least  once;  and 

(ii)  At  least  one  cross  country  flight 
during  the  course  of  which  the 
m.ineuvers  and  pro(  edurcs  described  in 
§  61.1 19(b)(1)  are  performed  at  least 
Oiu.e. 

(2)  As  sole  occupant,  at  least  two 
flights  with  at  le  ist  one  fli.L'ht  to  an 
altitude  of  at  least  3.0!)tl  feet  AGL. 

(g)  .Xiiih/  flying  for  all  aircraft. 
Instruction  flights  must  include  at  least 
three  night  Oights  wfth  a  total  of  10 
takeoffs  and  landings  for  applicants 
seeking  night  flight  privileges.  An 
applicant  who  does  not  meet  this  night 
flight  requirement  is  issued  a  private 
pil.jt  certificate  bearing  the  limitation 
"nighl  P.ying  prohibited."  This  limitation 
may  be  removed  if  the  holder  of  the 
ceitific.ite  shows  he  or  she  has  met  the 
requirement. 

§61.133     Cross-€Ountryflights:Piiots 
based  on  small  islands. 

(a)  An  applicant  who  shows  that  he  or 
she  is  located  on  an  island  from  which 
the  required  cross-country  flights  cannot 
be  accomplished  without  flying  over 
water  more  than  10  nautical  miles  from 
the  nearest  shoreline  need  not  comply 
with  the  cross-country  requirements  of 

S  61.131.  However,  if  other  airports  that 
permit  civil  operations  are  available  to 
which  a  flight  may  be  made  without 
flying  over  water  more  than  10  nautical 
miles  from  the  nearest  shoreline,  he  or 
she  must  show  that  he  or  she  has 
completed  two  round  trips  in  solo  flights 
between  those  two  airports  that  are 
farthest  apart,  including  a  landing  at 
each  airport  on  each  flight. 

(b)  The  pilot  certificate  issued  to  a 
person  under  paragraph  (a)  of  this 
section  contains  an  endorsement  with 
the  following  limitation  which  may  be 
subsequently  amended  to  include 
another  island  if  the  applicant  complies 
with  paragraph  (a)  of  this  section  with 
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respect  to  that  island;  "Passenger 
carrying  prohibited  on  flight  more  than 
10  nautical  miles  from  (appropriate 
island)". 

(c )  If  an  applicant  for  a  private  pilot 
certificate  under  paragraph  (a)  of  this 
section  does  not  have  at  least  the  solo 
cross-country  requirements  of  §  61.131 
appropriate  to  the  cjitegory  of  aircraft 
being  flown  his  or  Her  pilot  certificate  is 
also  endorsed  as  follows:  "Holder  does 
not  meet  the  cross-flountry  flight 
requirements  of  ICAO." 

(d)  The  holder  of  H  private  pilot 
certificate  with  an  dndorsement 
described  in  paragraph  (h)  or  (c)  of  this 
section  is  entitled  ti  rcn\oval  of  the 
endorsement,  if  he  or  she  presents 
satisfactory  evidence  to  an  FAA 
inspector  or  designated  pilot  examiner 
that  he  or  she  has  complied  with  the 
applicable  solo  cross-country 
requirements  and  htjs  passed  a  practical 
test  on  crosscountrj'  flying. 

§  61.135    Private  pilot  privileges  and 
limitations:  Pilot  in  command. 

(a)  A  private  pilot  may  not  act  as  pilot 
in  command  of  an  airplane  that  has 
more  than  200  horsepower  or  that  has 
retractable  landing  (gear  or  a 
controllable  pitch  propeller  or  both 
unless  he  or  she  ha»  received  flight 
instruction  in  that  particular  make  and 
model  of  airplane  from  an  authorized 
flight  instructor  and  that  instructor  has 
certified  in  his  or  her  logbook  that  he  or 
she  is  competent  to  pilot  that  airplane. 

(b)  A  private  pilct*  may  not  act  as  pilot 
in  command  of  an  aircraft  carrying 
passengers  unless  within  the  preceding 
90  days  he  or  she  has  made  three 
takeoffs  and  landii^s  as  sole 
manipulator  of  the  flight  controls  in  an 
aircraft  of  the  sama  category  and  class 
and  if  a  type  rating  is  required,  in  that 
type.  If  the  pilot  is  lo  act  as  pilot  in 
command  of  an  aircraft  in  daylight 
hours,  the  takeoffs  and  landings  must 
have  been  made  during  daylight  hours. 
If  he  or  she  is  to  act  as  pilot  in  command 
during  nighttime  hours  the  takeoff  and 
landing  must  have  been  made  at  night.  If 
the  flight  is  to  be  made  in  a  tailwheel 
airplane,  the  takeoffs  and  landings  must 
have  been  made  to  a  full  stop  in  a 
tailwheel  airplane. 

(c)  A  private  pilot  who  has  logged  less 
than  400  flight  hours  and  who  has  not 
flown  as  pilot  in  command  of  an  aircraft 
within  the  preceding  180  days,  may  not 
act  as  pilot  in  command  of  an  aircraft 
until  he  or  she  has  received  flight 
instruction  in  an  aircraft  for  which  he  or 


she  is  rated.  The  instruction  must  have 
been  given  by  an  authorized  instructor 
and  that  instructor  must  certify  in  the 
pilot's  logbook  that  he  or  she  is 
competent  to  pilot  that  aircraft.  This 
requirement  can  be  met  in  conjunction 
with  the  requirements  of  §§  61.50,  61.56 
and  61.57  at  the  discretion  of  the 
instructor. 

(d)  Except  for  a  pilot  who  holds  an 
instrument  rating  and  who  is  conducting 
a  flight  under  an  instrument  flight  plan, 
a  private  pilot  who  has  logged  less  than 
400  flight  hours  may  not  act  as  pilot  in 
command  of  an  aircraft  when  the  flight 
or  surface  visibility  is  less  than  3  statute 
miles  during  daylight  hours  or  5  mile 
statute  miles  at  night. 

(e)  A  private  pilot  who  has  logged  less 
than  40  flight  hours  may  not  be  accorded 
the  international  privileges  under  ICAO 
and  his  or  her  certificate  carries  the 
notation  "Holder  Does  Not  Meet  ICAO 
Requirements"  until  he  or  she  has  met 
the  40  flight  hour  requirement. 

(f)  Except  as  provided  in  paragraph  (g) 
through  (j)  of  this  section,  a  privata  pilot 
may  not  act  as  pilot  in  command  of  an 
aircraft  that  is  carrying  passengers  or 
property  for  compensation  or  hire;  nor 
may  he  or  she  for  compensation  or  hire, 
act  as  pilot  in  command  of  an  aircraft. 

(g)  A  private  pilot  may,  for 
compensation  or  hire.  act.  as  pilot  in 
command  of  an  aircraft  in  connection 
with  any  business  or  employment  if  the 
flight  is  only  incidental  to  that  business 
or  employment  and  the  aircraft  does  not 
carry  passengers  or  property  for 
compensation  or  hire. 

(hj  A  private  pilot  may  share  the 
operating  expenses  of  a  flight  with  his 
passengers. 

(i)  A  private  pilot  who  is  an  aircraft 
salesperson  and  who  has  more  than  400 
hours  of  logged  flight  time  may 
demonstrate  an  aircraft  in  flight  to  a 
prospective  buyer. 

(j)  A  private  pilot  may  act  as  pilot  in 
command  of  an  aircraft  used  in 
passenger  carrying  airlifts  sponsored  by 
a  charitable  organization  and  for  which 
the  passengers  make  a  donation  to  the 
organization,  if — 

(1)  The  sponsor  of  the  airlift  notifies 
the  FAA  district  office  having 
jurisdiction  over  the  area  concerned,  at 
least  7  days  before  the  flight,  and 
furnishes  any  essential  information  that 
the  office  requests: 

(2)  The  flights  are  conducted  from  a 
public  airport  adequate  for  the  aircraft 
used,  or  from  another  airport  that  has 


been  approved  for  the  operation  by  an 
FAA  inspector: 

(3)  The  pilot  has  logged  at  least  400 
hours  of  flight  time; 

(4)  No  aerobatic  or  formation  flights 
are  conducted; 

(5)  Each  aircraft  used  is  certificated  in 
the  standard  category  and  complies  with 
the  100-hour  inspection  requirements  of 
§  91.169  of  this  chapter:  and 

(6)  The  flights  are  made  under  VFR 
conditions  during  the  day-light  hours. 

For  the  purpose  of  paragraph  (j)  of  this 
section,  a  "charitable  organization" 
means  an  organization  listed  in 
Publication  No.  78  of  the  Department  of 
the  Treasury  called  the  "Cumulative  List 
of  Organization  described  in  section 
170(c)  of  the  Internal  Revenue  Code  of 
1954",  as  amended  from  time  to  time  by 
published  supplemental  lists. 

§  61.137    Free  balloon  rating:  Limitations. 

(a)  If  the  applicant  for  a  free  balloon 
rating  takes  the  flight  test  in  a  hot  air 
balloon  with  an  airborne  heater,  his/her 
pilot  certificate  contains  an 
endorsement  restricting  the  exercise  of 
the  privileges  of  that  rating  to  hot  air 
ballons  with  airborne  heaters.  The 
restriction  may  be  deleted  when  the 
holder  of  the  certificate  obtains  the  pilot 
experience  required  for  the  rating  on  a 
gas  balloon. 

(b)  If  the  applicant  for  a  free  balloon 
rating  takes  the  flight  test  in  a  hot  air 
balloon  without  an  airborne  heater,  his/ 
her  pilot  certificate  contains  an 
endorsement  restricting  the  exercise  of 
the  privileges  of  that  rating  to  hot  air 
balloons  without  airborne  heaters.  The 
restriction  may  be  deleted  when  the 
holder  of  the  certificate  obtains  the  pilot 
experience  and  passes  the  tests  required 
for  a  rating  on  a  free  balloon  with  an 
airborne  heater  or  a  gas  balloon. 

§  6 1 . 1 39    Privattflpilot  privileges  and 
limitations:  Second  In  command  of  aircraft 
requiring  more  than  one  required  pilot 

Except  as  provided  in  §  61.135  (f) 
through  (i),  a  private  pilot  may  not  act  as 
second  in  command  of  an  aircraft  type 
certificated  for  more  than  one  pilot — 

(a)  For  compensation  or  hire;  or 

(b)  Carrying  passengers  or  property 
for  compensation  or  hire. 

Issued  in  Washington,  D.C..  on  October  4. 
1984. 

Kenneth  S.  Hunt. 

Director  of  Flight  Operations.  AFO-1. 
[FR  Doc.  85-15030  Filed  6-24-a'i  8:45aml 
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40  CFR  Part  6 
(FRL  2787-5) 

Procedures  and  Requirements 
Implementing  the  National 
Environmental  Policy  Act  for  the 
Municipal  Wastewater  Treatment 
Construction  Grants  Program  (Subpart 
E)  and  Related  Sections 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Interim  rule. 


summary:  This  document  provides 
procedural  and  minor  substantive 
amendments  to  EPAs  Procedures 
Implementing  the  National 
Environmental  Policy  Act  (NEPA)  for 
the  wastewater  treatment  construction 
grants  program  (40  CFR  Part  6  Subpart  E 
and  related  sections)  which  were  last 
modified  by  changes  published  in  the 
Federal  Re^ster  on  March  8, 1982  (47  FR 
9827)  and  January  7. 1983  (48  FR  1012). 

These  amendments  are  based  on  a 
proposed  revision  to  Subpart  E 
published  in  the  January  7, 1983  (48  FR 
1014)  issue  of  the  Federal  Register  as 
well  as  comments  received  on  the 
proposed  rule  from  the  public  and 
within  EPA.  Because  the  revision 
contains  several  construction  grants 
related  changes  to  other  Subparts  of 
Part  6  that  were  not  included  in  the 
proposed  rule,  the  Agency  is  publishing 
the  amendments  as  Interim-final  to 
allow  for  public  comment. 

The  procedural  amendments 
accommodate  recent  changes  in  EPAs 
regulations  for  the  construction  grants 
program  (40  CFR  Part  35)  which  have 
been  modified  to  incorporate  the 
Municipal  Wastewater  Treatment 
Construction  Grant  Amendments  of  1981 
(Pub.  L.  97-117).  The  modifications  in 
the  grant  program  change  the  process 
that  recipients  of  EPA  grants  follow  in 
the  planning  and  building  of  wastewater 
treatment  facilities.  Several 
amendments  to  Subpart  E  and  related 
sections,  though  substantive,  are  minor 
in  nature  and  streamline  the  process  and 
criteria  for  undertaking  an 
environmental  review  and  preparing  an 
EIS.  The  regulation  also  revises  the 
reference  to  "Office  of  Federal 
Activities"  as  the  program  office  in  the 
existing  regulation  to  "Office  of  External 
Affairs"  to  reflect  the  reorganization  and 
establishment  of  the  new  Assistant 
Administratorship  within  EPA.  More 
substantive  changes  were  made  to  the 
environmental  review  process  including 
the  partitioning  of  the  review  process 
and  public  involvement  requirements. 


These  changes  are  described  below 
under  the  heading  "Description  of 
Issues." 

Because  the  changes  made  to  the 
Proposed  regulation  published  January 
7. 1983,  including  the  completely 
rewritten  §§  6.507  and  6.513  of  Subpart 
E,  and  additional  construction  grants 
related  changes  made  to  Subparts  A.  B, 
C,  D.  G,  H.  I.  J  and  Appendix  A.  are  not 
expected  to  have  a  significant  individual 
or  cumulative  impact  on  the 
environment,  no  EIS  was  performed. 
DATES:  This  regulation  is  effective  June 
25, 1985.  Comments  on  this  interim-final 
rule  must  be  received  by  August  26. 
1985. 

ADDRESS:  Comments  should  be 
addressed  to:  Assistant  Administrator, 
Office  of  External  Affairs.  A-104.  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington.  D.C.  20460, 
attention:  40  CFR  Part  6. 

The  public  may  inspect  the  comments 
received  on  the  changes  made  Interim- 
final,  as  well  as  the  proposed  changes  of 
January  7, 1983.  at  room  2119  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Gerba.  Office  of  Federal  Activities. 
(A-104-S),  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington. 
D.C.  20460.  (202)  382-5910. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  29, 1981,  President 
Reagan  signed  the  Municipal 
Wastewater  Treatment  Construction 
Grant  Amendments  of  1981  (Pub.  L  97- 
117)  amending  Title  II  to  the  Clean 
Water  Act  (CWA).  The  amendments 
reflect  Congressional  and 
Administration  objectives  to:  (1)  Reduce 
the  federal  cost  and  involvement  in  the 
building  of  municipal  wastewater 
treatment  facilities;  (2)  streamline  the 
construction  grants  process:  and  (3) 
maintain  the  environmental  integrity  of 
the  program.  They  also  express  the 
Administration's  policy  to  delegate  the 
operation  of  federal  programs  to  the 
appropriate  level  of  government  and  to 
provide  both  Slates  and  municipalities 
with  more  flexibility  in  carrying  out  this 
responsibility. 

The  1981  CWA  amendments 
significantly  changed  the  administration 
of  construction  grants  made  to  potential 
new  grantees  after  December  29. 1981  by 
eliminating  Step  1  (planning)  and  Step  2 
(engineering  design)  federal  grant 
assistance.  The  effect  of  these  changes 
was  to  postpone  official  EPA 
involvement  in  projects,  including  NEPA 
determinations,  until  after  the  potential 
grantee  completed  its  planning  and 
engineering  design  work.  Prior  to  the 


1981  CWA  amendments,  the  Agency's 
responsiblity  to  make  NEPA  decisions 
was  undertaken  early  in  the  Step  1 
planning  process.  The  1981  CWA 
amendments  did  not  alter  EPA's 
responsibility  to  make  final  NEPA 
determinations.  However,  since 
considerable  work  may  be  done  by  a 
potential  grantee  under  these  amended 
procedures  before  federal  involvement 
becomes  obligatory,  the  changes  to  this 
regulation  encourage  potential  grantees 
to  consult  with  the  Agency  on  NEPA 
compliance  matters  early  in  their  own 
facilities  planning  activities.  Past 
experience  with  the  construjction  grants 
process  has  proven  the  value  of  early 
consultation  in  fostering  frroductive 
coordination  in  meeting  federal  as  well 
as  State  environmental  review 
requirements  for  identifying 
environmentally  acceptable  alternatives 
without  prolonging  the  construction 
grants  process. 

The  revision  to  Subpart  E  also 
required  some  changes  to  related 
subparts  of  Part  6  to  provide  consistency 
within  the  regulation  as  a  whole  and  to 
clarify  certain  sections  that  experience 
has  shown  to  be  unclear.  The  most 
significant  change  was  relocating  and 
rewording  general  criteria  for  initiating 
EISs  applicable  to  construction  grants  as 
well  as  other  Part  6  progi  ams  from 
Subpart  E  to  Subpart  A,  with  necessary 
changes  to  Subparts  G,  H.  and  I  to  cross- 
reference  this  new  location.  In  addition. 
a  minor  change  was  made  to  Subpart  B 
providing  for  flexibility  in  formatting 
construction  grants  and  other  EISs  that 
experience  has  shown  to  be  desirable, 
citations  were  added  to  Subpart  C  on 
several  additional  environmental  laws 
to  make  the  Subpart  more  useful,  and  a 
30  day  public  notice  requirement 
consistent  with  similar  requirements  for 
FNSIs  and  EISs  was  added  for 
categorical  exclusion  decision 
documents.  Also  a  minor  technical 
change  was  made  to  Subpart )  (in 
conformance  with  the  1981  amendments 
to  the  CWA)  and  Appendix-A  (to  clarify 
the  definition  of  "base  floodplain"). 
In  a  Reorganization  Memorandum 
dated  June  20, 1983  signed  by  the  EPA 
Administrator,  a  new  Assistant 
Administratorship  for  External  Affairs 
(OEA)  was  established  in  EPA  to 
include  the  Office  of  Federal  Activities 
(OFA).  The  rule  is  modified  to  reflect 
this  organizational  change  by 
substituting  the  Assisant  Administrator, 
OEA,  for  the  Director.  OFA, 

In  summary,  EPA  is  amending  its 
procedures  for  implementing  the 
National  Environmental  Policy  Act 
(NEPA)  to:  (1)  Be  consistent  with  the 
Municipal  Wastewater  Treatment 
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Construction  Grant  Amendments  of  1981 
(Pub.  L.  97-117):  (2)  be  consistent  with 
changes  in  the  wastewater  treatment 
construction  grants  program's 
regulations  (40  CFR  Part  35):  (3)  reorder 
the  sections  of  Subpart  E  to  more  closely 
reflect  the  sequence  of  the  steps 
undertaken  in  the  environmental  review 
process;  (4)  make  minor  substantive 
changes  to  the  criteria  for  deciding 
whether  to  prepare  an  EIS;  (5)  adjust 
other  subparts  as  needed:  and,  (6)  to 
reflect  the  new  organizational  structure 
with  lead  responsibilities  for  these 
regulations. 

Description  uf  Issues 

In  rrsj'onse  to  inHerim-final  portions  of 
the  regulation  published  in  the  Federal 
Kegisier  on  March  $.  1982  and  on 
January  7, 1983.  and  proposed  portions 
of  the  rt-gulation  pii)lished  on  January  7. 
1983.  wp  received  alsmall  number  of 
comments  from  Stales,  municipalities, 
firms  whose  consulting  services  include 
.NEPA  issues,  individuals  and  most  of 
FPA's  Res^ional  OftV-es.  .Although  the 
preamble  does  not  tespond  to  every 
comment  individually,  all  were 
considered  and  many  served  as  the 
basis  for  revisions  |o  this  regulation. 

Meeting  NEPA  Requirements 

I  he  Agency  believes  that  NEPA 
reviews  are  most  effective  in  fostering 
development  of  environmentally  sound, 
costeffective  projects  when  they  are 
performed  during  the  Step  1  process. 
With  the  elimination  of  Step  1  and  Step 
2  grants,  official  federal  involvement 
may  not  occur  until  after  the  completion 
of  engineering  design  steps.  This  could 
effectively  postpone  the  "major  federal 
action"  which  wAid  trigger  NEPA 
involvement  until  much  of  the  planning 
and  design  work  is  completed.  The 
application  of  NEPA  at  this  point  in  the 
development  process  could  cause 
unnecessary  waste  and  delay  if 
potential  Step  3  grantees  propose 
environmentally  unsuitable  alternatives 
for  federal  funding.  The  final 
amendments  to  40  CFR  Part  35  in  the 
February  17. 1985  Federal  Register 
address  this  issue  by  requiring  that 
NEPA  requirements  (40  CFR  Part  6)  be 
met  before  submission  of  an  application 
for  a  Step  3  (building)  grant.  More 
specifically,  the  regulations  at  §  35.2113 
encourage  potential  applicants  to  work 
with  the  State  and  EPA  as  early  as 
possible  in  the  facilities  planning 
process  to  "ascertain  the 
appropriateness  of  a  categorical 
exclusion,  a  finding  of  no  significant 
impact,  or  an  enviromental  impact 
statement."  They  also  allow  a  potential 
applicant  to  request  a  NEPA  review 
early  in  the  facilities  planning  or  design 


stages.  The  amendments  made  to  this 
rule  reflect  that  approach. 

Pre-  and  Post-December  29, 1981 
Construction  Grants 

The  Agency  has  established  that  there 
are  approximately  3,600  wastewater 
treatment  facilities  planning  projects  at 
various  stages  of  development  that 
received  Step  1  grants  from  EPA  on  or 
before  December  29, 1981.  Except  as 
noted  in  the  revised  §6.504  (b)  and  (c), 
the  requirements  of  these  amendments 
apply  equally  to  these  projects  and  to 
projects  of  potential  Step  3  applicants 
subject  to  the  Municipal  Wastewater 
Treatment  Construction  Grant 
Amendments  of  1981  that  did  not 
receive  a  Step  1  grant  on  or  before 
December  29, 1981.  However,  the 
amendments  made  to  the  regulation  do 
not  impose  substantively  different 
environmental  review  processes  for 
either  pre  or  post  December  29. 1981 
project  categories.  The  only  significant 
difference  between  the  categories  is  in 
the  permissible  timing  of  compliance. 
Therefore  the  imposition  of  retroactive 
requirements  on  pre-December  29, 1981 
projects  is  avoided. 

Reordering  and  Clarifying  of  Subpart  E 
Sections 

When  the  regulatory  action  began  on 
Subpart  E,  State  and  federal  officials 
indicated  the  desirability  for 
restructuring  its  content.  The  January 
1983  Proposed  Regulation  changed  the 
order  of  the  sections  and  subsections  of 
Subpart  E  to  more  closely  reflect  the 
steps  of  the  environmental  review 
process  in  order  to  make  the  regulation 
more  understandable.  This  Interim-final 
rule  utilizes  this  new  sequence  with  one 
major  difference:  §  6.512  in  the  Proposed 
regulation  of  January  7, 1983  entitled 
"Segmenting  projects"  is  now  §6.507  and 
retitled  "Partitioning  the  environmental 
review  process."  Sections  6.507  through 
6.511  in  the  Proposed  regulation  of 
January  7, 1983  are  now  numbered 
§§  6.508  through  6.512  respectively.  The 
following  tables  compare  the  existing 
regulations  (either  final  or  interim-final 
as  "Old")  with  the  current  amended  and 
revised  Interim-final  Part  6  ("New") 
regulation. 

Distribution  Table.— Sections  Related  to 
Subpart  E 


Old  section 


6.107  (a)  and  (b)  Categorical 

exclusions 

6  107  (c)  and  (d) 

6107(e) 

6301    Histoncal  and  arche- 

ological  sites 

6  301(a) 

6  301(t)) - — 


New  section 


Distribution  Table.— Sections  Related  to 
Subpart  E— Continued 


6 107  (a)  and  (b). 

Obsolete. 
6107(c). 
6301     Landmarks,   histoncal 

and  arc!wological  sites. 
6.301(b). 
6.301(c). 


Old  section 

New  section 

6302  (a)  and  (b) 

6.302  (a)  and  (b) 

6302(c)    Agncultural     larm- 

6302(c)    Important 

farnv 

lands 

lands 

6  302  Id)  and  (e)             

6  302  (d)  and  (e). 

6  302(0    Fish  and  wildlile 

6302(g). 
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Delegation  of  NEPA  Compliance 
Requirements 

Numerous  comments  were  received 
on  the  proposed  rule  requesting  EPA  to 
clarify  which  requirements  of  Subpart  E 


implementing  NEPA  were  delegable  to 
States  under  the  construction  grants 
program.  The  concerns  were  that  the  set 
of  non-delegable  actions  specified  in 
§  6.514  was  not  complete  and  that  it  was 
difHcult  to  determine  a  comprehensive 
set  of  delegable  actions  to  States  by 
reading  all  of  Subpart  E.  OEA  agreed 
with  these  concerns,  and  in  response  to 
those  comments,  i  B.514  has  been 
modified  to  specify  in  greater  detail  the 
non-delegable  decisions  and  actions 
whenever  the  responsibilities  for 
complying  with  NEPA  (involving  a 
categorical  exclusion,  environmental 
review,  FNSI  or  ElS)  are  divided  among 
both  federal  and  State  officials. 

Timing  of  Compliance  With  NEPA  in  the 
Construction  Grants  Program 

Numerous  commentors  indicated  that 
the  Proposed  regulation  did  not 
adequately  explain  the  timing  of  NEPA 
compliance,  or  any  difference  in  timing, 
by  grantees  operating  under  procedures 
in  place  prior  to  the  1981  CWA 
amendments  and  potential  grantees 
subject  to  the  amendments.  In  response 
to  these  comments  a  definition  of 
"Approval  of  a  Facilities  Plan"  was 
added  to  §  6.501  and  the  requirements  in 
§  6.502  were  revised  to  clarify  that  all 
grantees  are  required  to  comply  with 
NEPA  prior  to  the  responsible  official 
approving  a  facilities  plan  needed 
before  a  Step  3  (building)  grant  could  be 
awarded.  These  modifications  (rlarify 
that  Grantees  awarded  Step  1 
assistance  prior  to  the  effective  date  of 
the  1981  CW.'^  amendments  must  still 
comply  with  all  NEPA  requirements 
pnor  to  the  facilities  plan  approval  step 
incorporated  in  their  federally  assisted 
Step  1  facilities  planning  process. 
Applicants  following  the  effective  date 
of  the  1981  CWA  amendments,  who 
have  not  received  a  Step  1  ^rant  award. 
must  indicate  compliance  with  NEPA  in 
their  Step  3  grant  application.  However 
these  latter  applicants  are  encouraged  to 
undertake  their  NEPA  review,  and 
voluntarily  consult  with  their  State  and 
EPA  about  the  review  early  in  their  own 
facilities  planning  process. 

Step  3  Grant  Awards  on  "Components" 
of  Facilities  Plan 

One  of  the  areas  of  Subpart  E  which 
received  much  attention  throughout 
development,  including  the  comment 
process,  was  the  situation  when,  for 
reasons  of  impaired  program 
effectiveness,  the  responsible  official 
approved  a  Step  3  construction  grant 
award  for  an  operational  "segment"  of  a 
proposed  wastewater  treatment  works. 
During  internal  agency  review,  the 
Office  of  Water  and  other  commentors 


recommended  that  the  term  "segment" 
be  changed  to  avoid  the  confusion  that 
had  been  prevalent  between  its  use  in 
this  regulation  in  the  past  and  its  use  in 
the  construction  grants  regulation  (40 
CFR  Part  35).  The  OEA  agreed  with  this 
recommendation. 

Because  of  the  different  definition 
given  the  term  by  the  two  programs,  this 
regulation  now  replaces  the  term 
"segment"  used  in  the  January  7, 1983 
and  earlier  versions  of  the  rule,  with  the 
term  "component/portion"  (or  simply 
"component")  when  referring  to  a  part 
of  a  wastewater  treatment  system(s) 
having  to  comply  with  NEPA  before  a 
Step  3  grant  may  be  awarded.  See  also 
the  discussion  under  the  heading 
"Partitioning  the  Environmental  Review 
Process." 

Updating  NEPA  Actions  5  or  More  Years 
Old 

Though  there  were  few  comments 
directed  toward  this  issue,  NEPA 
guidance  issued  by  the  Council  on 
Environmental  Quality  (CEQ)  urged 
agencies  to  adopt  a  process  for 
reassessing  ElSs  prepared  five  or  more 
years  prior  to  actual  implementation  of 
the  federal  action  (building  wastewater 
facilities  in  the  case  of  the  construction 
grants  program)  for  adequacy  of 
information,  description  of  existing 
environments  and  anticipated  impacts. 
During  internal  Agency  review  of 
comments,  it  was  determined  that  the 
regulation  should  be  made  consistent 
with  the  CEQ  guidance  for  ElSs  and  that 
the  concept  should  be  expanded  to 
include  environmental  assessments  and 
categorical  exclusions  as  well. 
Therefore,  a  requirement  for  updating 
environmental  assessments,  categorical 
exclusions  and  ElSs  prior  to  the  award 
of  a  Step  3  building  grant  has  been 
inserted  into  §  6.5<)6.  6.508  and  &  511. 

mental  Impact  Statement 


(^omental 
aratShl,,^ 


Envi 
Prepa 

No  comments  were  received  from  the; 
public  on  the  provision?  in  §  6.509  in  the 
proposed  rule  regarding  ElS  preparation 
for  the  construction  grants  program 
(redesignated  as  §  6.510  in  this  Intenm- 
final  rule).  However,  in  response  to 
comments  made  during  internal  Agency 
review,  additional  minor  substantive 
amendments  have  been  made  to  §  6.510 
including:  (1)  A  specific  mention  of  the 
requirement  for  identifying  and 
evaluating  alternatives;  (2)  adopting 
language  on  utilizing  a  third  party 
method  of  contracting  for  ElS  services 
consistent  with  that  used  in  Subpart  F  of 
Part  6,  in  place  of  that  formerly  used  in 
§  6.510(b)(3);  and  adding  a  fourth 
method  of  EIS  preparation  permitted  by 


! 

Federal  Register  /  Vol.  50.  No.  122  /  Tuesday.  June  25,  1985  /  Rules  and  Regulations  26313 


CEQ  regulations  utilizing  a  joint  EPA/ 
State  process.  Furthermore,  internal 
Agency  review  uncovered  the  fact  that 
many  of  the  criteria  for  initiating  EISs 
eninnerated  in  §  6.508  of  the  Proposed 
Subpart  E  regulation  were  cross- 
referenced  by  several  other  Part  6 
program  areas  (in  Subparts  G.  H,  and  I) 
but  that  these  criteria  were  not 
appropriately  worded  for  general 
application  to  those  program  areas.  It 
was  therefore  suggested  by  several 
Agency  commentors  that  all  criteria  in 
§  6.508  applicable  to  other  Part  6 
programs  should  be  reworded  and  that  a 
separate  section  should  be  established 
for  them  in  Subpart  A.  The  OEA  agreed 
with  this  approach.  Criteria  applicable 
to  construction  grants  as  well  as  to  other 
Part  6  programs  have  been  reworded 
and  transferred  out  of  Subpart  E,  which 
is  concerned  only  with  construction 
grants,  to  a  new  §  6.108  in  Subpart  A.  In 
addition  to  clarifying  the  applicability  of 
the  transferred  criteria,  the  citations  in 
Subparts  E,  G,  H  and  I  were  revised  to 
cross-reference  this  new  section. 

Partitioning  the  Environmental  Review 
Process 

Section  6.512  of  the  Proposed 
regulation,  like  §  6.503  of  the  Interim- 
final  regulation  published  in  the  March 
8, 1982  issue  of  the  Federal  Register, 
refers  to  a  process  of  "segmenting"  a 
wastewater  treatment  system  facilities 
plan.  During  internal  Agency  review, 
several  commentors  stated  that  this 
reference  to  "segmenting"  was 
misleading  and  inappropriate,  since 
requirements  for  segmenting  facilities 
plans  are  more  properly  a  function  of 
the  construction  grants  regulation.  (See 
earlier  discussion  on  Step  3  Grant 
Awards  on  Components).  In  actuality, 
except  for  requiring  adherence  to  NEPA. 
40  CFR  Part  6  has  little  to  do  with  the 
programmatic  practices  of  the 
construction  grants  program  under  the 
Clean  Water  Act.  or  any  other  program, 
within  EPA.  The  intent  of  §  6.512  of  the 
proposed  (and  the  existing)  rule  was  to 
specify  how  NEPA  requirements  were  to 
be  satisfied  when  a  part  of  a  proposed 
wastewater  treatment  system  facilities 
plan  was  to  be  considered  for  building, 
and  a  Step  3  grant  awarded,  before  the 
environmental  review  on  the  entire 
facilities  plan  had  been  completed.  The 
NEPA  concern,  therefore,  is  not  to 
"segment"  the  facilities  plan  for  funding 
purposes;  it  is  how  to  conduct  the 
environmental  review  process  on  any 
component/portion  of  the  plan  under 
these  circumstances. 

When  a  facilities  plan  is  "segmented" 
the  NEPA  interest  is  to  ensure  that  the 
component  would  not  involve  significant 
environmental  impacts  in  and  of  itself, 


nor  result  in  a  facility  that  would  have 
unacceptable  environmental 
consequences  when  completed. 
Furthermore,  the  NEPA  interest  is  to 
ensure  that  the  environ.mental  review 
conducted  on  the  component  part  of  the 
facilities  plan  includes  consideration  of 
the  environmental  consequences  on  the 
remaining  system  components  of  the 
treatment  works  alternatives  under 
consideration.  Therefore  the  NEPA 
objective  is  to  ensure  that  the 
segmentation  action  will  not  eliminate 
any  of  the  more  environmentally 
acceptable  alternatives  from  among  all 
feasible  alternatives  identified  in  the 
process. 

A  decision  was  made  to  rewrite  the 
section  focusing  on  the  NEPA  activity 
when  a  portion  of  a  wastewater 
treatment  8ystem(s)  is  proposed  for 
early  building  before  the  entire 
environmental  review  has  been 
completed.  The  term  "partitioning" 
gained  general  acceptance  to  describe 
the  NEPA  activity.  The  concept  was 
then  expressed  as  "partitioning  the 
environmental  review  process", 
signifying  that  a  thorough  environmental 
review  process  had  been  undertaken  on 
a  discrete  component  of  a  proposed 
wastewater  treatment  system  which 
would  immediately  remedy  an  existing 
impairment  to  the  effectiveness  of  a 
Region's  program  for  improving  water 
quality  within  a  project  area  without 
prejudicing  the  outcome  of  the  complete 
environmental  review  of  alternatives. 
This  rewritten  and  renamed  section  was 
then  redesignated  §  6.507  in  this  Interim- 
final  rule  in  keeping  with  the  objective 
of  reflecting  the  actual  sequence  of  steps 
undertaken  in  the  environmental  review 
process. 

Environmental  reviews  under  existing 
NEPA  "segmentation"  requirements 
have  on  occasion  resulted  in  decisions 
early  in  the  review  process  to  issue 
FNSIs  on  "segments"  of  wastewater 
system  even  though  decisions  made 
during  later  stages  of  the  review  process 
prompted  the  preparation  of  an  EIS  on 
the  remaining  "segments"  of  the 
proposed  system(s).  The  "partitioning" 
process,  as  used  in  this  regulation, 
emphasizes  the  need  to  determine  the 
environmental  risk  involved  in 
approving  the  early  building  of 
"components"  of  wastewater  treatment 
systems  before  a  "preferred  alternative" 
is  identified  and/or  selected.  A 
partitioned  environmental  review  must 
include  the  assessment  of  impacts  that 
could  be  anticipated  for  all  reasonable 
system  alternatives  under  study. 
Furthermore  most  internal  Agency 
commentors  agreed  with  the  Proposed 
regulation's  elimination  of  the 


consultation  provision  with  OEA  (OFA) 
in  this  section.  (The  Interim-fmal  rule 
published  in  the  March  8. 1982  issue  of 
the  Federal  Register  had  already 
eliminated  the  companion  consultation 
and  approval  provision  with  CEQ.) 

Public  Participation 

In  1981-62.  representatives  of  separate 
Workgroups  on  the  regulation 
implementing  NEPA  (40  CFR  Part  6).  the 
Agency's  Public  Participation  regulation 
(40  CFR  Part  25),  and  the  construction 
grants  regulation  (40  CFR  Part  35)  met 
and  agreed  that  detailed  Public 
Participation  requirements  specifying 
the  number  and  timing  of  meetings  and 
hearings  for  major  Agency  programs 
would  be  inserted  into  the  Part  25 
regulation.  Thereupon,  the  Part  6  and 
Part  35  Workgroups  eliminated  specific 
mention  of  these  requirements  from  their 
respective  rules  and  thereafter 
published  them  as  proposed  and  final 
rules  respectively.  Subsequently,  the 
Agency  made  a  decision  not  to  include 
program  specifics  on  the  number  and 
timing  of  meetings  and  hearings  within 
Part  25  and  the  regulatory  action  was 
cancelled.  In  order  to  accommodate  the 
final  decisions  on  Part  25  and  Part  35 
requirements,  the  Part  6  Workgroup 
reinstated  simplified  specific 
requirements  into  this  rule  describing 
the  most  effective  timing  of  public 
participation  activities.  In  addition,  in 
response  to  internal  Agency  review 
comments,  a  thirty  (30)  day  review 
period  has  been  included  in  §  6.400(f)  on 
decision  documents  issued  as 
categorical  exclusion  determinations. 
This  time  period  makes  it  consistent 
with  the  requirement  imposed  on 
environmental  review  documents 
involving  FNSIs  and  EISs,  and  conforms 
to  a  practice  favored  by  several 
Regional  EPA  Administrators. 

Important  Farmlands  and  Categorical 
Exclusions 

Several  commentors  suggested  during 
internal  review  that  a  more  general  term 
should  be  employed  for  characterizing 
all  categories  of  farmland  subject  to 
NEPA  review  than  the  terms  "prime" 
and  "unique"  as  employed  in  the 
Proposed  regulation  conveyed.  They 
noted  that  the  requirements  of  the 
Farmland  Protection  Policy  Act  (FPPA) 
and  the  Agency's  own  Policy  to  Protect 
Significant  Agricultural  Lands,  which 
are  both  cited  in  this  Interim-final 
version  (see  additional  discussion 
located  on  Subpart  C  changes  in  this 
Preamble),  required  NEPA  attention  to 
be  given  to  a  total  of  seven  categories  of 
farmland.  Furthermore,  the  commentors 
suggested  that  the  regulation  should  be 
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modified  to  make  clear  that  the 
requirement  for  determining  project 
impact  on  the  conversion  of  farmland 
applies  to  projects  otherwise 
categorically  excluded  from  NEPA 
review,  in  accordance  with  the  FPI*A 
regulations  promulgated  by  the  Soil 
Conservation  Service  (SCS). 

In  response  to  these  comments,  the 
term  "important  farmlands"  was  used  in 
place  of  "prime  and  unique  agricultural 
lands"  in  appropriate  locations  in 
Subpart  A  (Initiating  EISs),  Subpart  C 
(Coordination  with  Other  Environmental 
Review  Requirements),  and  Subpart  E 
(Categorical  Exclusions)  where  the. 
intent  was  to  refer  to  all  seven         : 
categories.  In  response  to  the  comment 
on  the  SCS  requirement  imposed  on 
categorically  excluded  projects,  it  was 
determined  that  EPA's  own  requirement 
for  not  approving  a  categorical 
exclusion,  contained  in  §  6.505(c)  of  this 
Part,  specifically  prevents  projects 
impacting  important  farmlands  from 
receiving  a  categorical  exclusion.  This 
EPA  restriction  also  applies  to  all  other 
important  environmental  and  cultural 
resources  cited  in  Subpart  C.  Therefore 
it  was  determined  that  it  was 
unnecessary  to  reference  the  SCS 
restriction  on  categorically  excluded 
projects  in  this  regulation.  However  to 
clarify  this  issue.  EPA's  own  restrictions 
located  at  §6.505{c)(l)(v)  were  cross- 
referenced  to  Subpart  C  coordination 
requirements. 

Action  Being  Taken  to  Other  Subparts 
of  Fart  6 

The  majoritv  of  amendments  to 
Subparts  A,  B^  C,  D.  F,  G,  1. 1  and 
Appendix-A  of  the  regulation  relate 
directly  to  updating  the  rule  to  conform 
with  the  1981  amendments  to  the  CWA. 
providing  references  to  new  or 
previously  omitted  environmental 
legislation  applicable  to  construction 
grants  and  other  Agency  programs,  and 
making  technical  corrections  to 
misleading  or  otherwise  inaccurate 
requirements.  These  changes  were 
reviewed  by  EPA's  Regional  Offices  and 
other  Headquarters  offices  including  the 
Office  of  Waters  construction  grants 
program. 

Subpart  A — Genera/ 

On  March  8, 1982,  an  interim  final 
regulation  was  printed  in  the  Federal 
Re^ster  establishing  the  process  for 
granting  categorical  exclusions  from 
NEPA  procedures  for  certain  categories 
of  wastewater  treatment  construction 
grant  projects.  This  process  will  likely 
exclude  approximately  ten  per  cent  of 
the  EPA  funded  projects  from 
substantive  environmental  review. 
Minor  revisions  made  in  this  action 


include:  language  revisions  clarifying 
exclusion  procedures;  eliminating 
duplicate  consultation  requirements 
appearing  at  §  6.400;  and  relocating  the 
requirement  entitled  "extraordinary 
circumstances"  to  more  appropriate 
locations  in  individual  program  areas 
such  as  §  6.509(b)  for  the  construction 
grants  program. 

In  addition,  as  was  mentioned  earlier 
in  this  preamble,  a  new  §  6.108  was 
established  to  list  the  general  criteria  for 
initiating  EISs  that  were  previously 
listed  in  §  6.506  of  the  "old"  rule,  but 
were  intended  to  be  applicable  to  other 
Part  6  programs  in  addition  to 
construction  grants  projects. 

Subpart  B — Content  of  EISs 

During  internal  Agency  review,  one 
comnicntor  experienced  in  the 
preparation  of  EISs  for  construclion 
grants  projects  recommended  that 
Subpart  B  be  modified  to  provide  more 
flexibility  in  organizing  anF.IS.  In 
response,  we  have  revised  the 
requirement  in  §  6.20.3(cl  that  the 
discussion  of  environmental  impacts  be 
structured  in  a  particular  format.  The 
responsible  official  will  now  be  able  to 
use  the  most  suitable  organizing 
structure  for  the  discussion  of 
environmental  impacts  which  is  best 
suited  to  explain  the  level  of  complexity 
of  the  project  and  to  convey  this 
information  to  the  public. 

Subpart  C — Coordination  With  Other 
Environmental  Review  and 
Consultation  Requirements 

Several  commentors  suggested  that 
Subpart  C  could  be  made  more  useful  if 
it  contained  citations  to  several 
additional  environmental  laws  that  must 
be  complied  with  the  Agency  in 
conjunction  with  environmental  reviews 
for  construction  grants  and  other 
programs.  In  response,  we  have  included 
specific  references  to  laws  pertaining  to 
national  natural  landmarks  (Historic 
Sites  Act  of  1935, 16  U.S.C.  461  et  saq). 
important  farmlands  (Farmland  Policy 
Protection  Act,  7  U.S.C.  4201  et  seq). 
barrier  islands  (Coastal  Barrier 
Resources  Act.  16  U.S.C.  3501  et  seq.) 
and  air  pollution  control  requirements 
(section  316(b)  requirements  of  the 
Clean  Air  Act,  42  U.S.C.  7616(b)). 

Furthermore,  as  discussed  earlier  in 
the  Preamble,  it  was  further  suggested 
that  the  term  "important  farmlands" 
should  be  used  for  the  title  in  i  6.302(c) 
in  place  of  "agricultural  lands"  to  denote 
a  specific  set  of  farmlands,  namely  the 
categories  contained  in  both  the 
Farmland  Protection  Policy  Act  (FPPA) 
and  the  EPA  Policy  to  Protect 
Environmentally  Significant  Agricultural 
Lands.  This  substitution  was  accepted. 


Subpart  D — Public  and  Other  Federal 
Afiency  Involvement 

A  number  of  commentors  indicated 
the  need  for  a  public  notice  on  projects 
receiving  a  categorical  exclusion, 
especially  when  the  project  might 
involve  a  partitioning  of  the 
environmental  review  process.  OF.A 
agreed  with  this  position  and  has 
included  a  public  notice  requirement  at 
§6.400(f).  In  addition  a  minor  corrective 
change  was  made  to  §  6.400(d). 

Subpart  / — Assessing  The 
Environmental  Effects  Abroad  of  EPA 
Actions 

Non-substantive  changes  were  made 
to  make  the  timing  of  Subpart  J 
requirements  applicable  to  construction 
grants  projects  consistent  with 
legislative  requirements  contained  in  the 
CWA  amendments  of  1981. 

Appendix — A:  Statement  of  Procedures 
on  Floodplain  Management  and 
Wetlands  Protection 

During  internal  review  several 
commentors  requested  to  have  the 
definition  of  "base  floodplain"  in 
Appendix-A  clarified  by  insertion  of  a 
specific  reference  to  the  land  area 
covered  by  a  potential  100-year  flood. 
Consequently  a  technical  change  has 
been  made  to  the  definition  of  base 
floodplain  in  section  4(b)  of  the 
Appendix. 

Regulation  Development  Process 

These  amendments  were  developed 
by  a  workgroup  with  representatives 
from  FPA  headquarters  and  regional 
offices.  Their  efforts  followed  the 
extensive  public  and  regional  comment 
process  carried  out  by  the  construction 
grants  program  in  developing 
amendments  to  40  CFR  Part  35  during 
which  NEPA  implementation  was 
considered. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3,501  et 
seq.  and  have  been  assigned  OMB 
control  number  2070-0016. 

The  Office  of  External  Affairs  has 
determined  that  this  revision  is  not  a 
"major  "  rule  within  the  meaning  of 
Executive  Order  (E.O.)  12291.  This  is 
because  the  revision  will  not:  (1)  Have 
an  annual  effect  on  the  economy  of  SlOO 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
geographic  regions,  or  federal.  State,  or 
local  government  agencies;  or  (3)  have 
significant  adverse  effects  on 
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competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  purpose  and  effect  of  this  revision 
to  the  environmental  review  process  for 
the  construction  grants  program  is  to 
accommodate  recent  changes  in  the 
grant  program  and  to  make  minor 
substantive  changes.  No  increased 
paperwork  burdens  overall  are  imposed 
on  potential  grantees  by  the 
amendments. 

This  amendment  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by  E.O. 
12291.  i 

E.0. 12291  requires  that  major  rules 
must  undergo  a  Regulatory  Impact 
Analysis  Since  EPA  has  determined 
that  these  amendments  and  revisions 
are  not  a  "major"  rule  under  the 
requirements  of  E.0. 12291,  it  is  not 
subject  to  such  an  analysis. 

List  of  Subjects  in  40  CFR  Part  6 

Environmental  impact  statements, 
Administrative  practice  and  procedure. 
Grants  programs,  Permits  programs. 
Waste  treatment  and  disposal. 

Dated:  May  13, 1985. 
Lee  M.  Thomas, 
Adminiatrator. 


PART  6— {AMENDED! 

For  reasons  set  out  in  the  preamble,  40 
CFR  Part  6  is  amended  as  follows: 

1.  The  authority  citation  for  Part  6 
continues  to  read  as  follows: 

Authority:  Sees.  101. 102,  and  103  of  the 
National  Environmental  Pohcy  Act  of  1969 
(42  U.S.C.  4321  et  seq);  also,  the  Council  on 
Environmental  Quality  Regulations  dated 
November  29, 1978  (40  CFR  Part  1500). 

2.  The  heading  to  40  CFR  Part  6  is 
revised  to  read  as  follows: 

PART  6— PROCEDURES  FOR 
IMPLEMENTING  THE  REQUIREMENTS 
OF  THE  COUNCIL  ON 
ENVIRONMENTAL  QUALITY  ON  THE 
NATIONAL  ENVIRONMENTAL  POLICY 
ACT 

3.  This  part  is  amended  by  removing 
ne  words  "Director,  Office  of  Federal 

.\ctivities",  and  the  acronym  "OFA" 
wherever  they  appear  and  inserting  in 
their  place  the  words  "Assistant 
Administrator.  Office  of  External 
Affairs",  and  "OEA". 

4a.  Subpart  A  is  amended  by  revising 
paragraph  §  6.103(a)(lKiv)  to  read  as 
follows: 


Subpart  A— General 


§  6. 1 03    Responsibilities. 

(a)  *  •  * 

(1)  *  *  * 

(iv)  Consulting  with  appropriate 
officials  responsible  for  other 
environmental  laws  set  forth  in  Subpart 


4b.  Section  6.105  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  6.105    Synopsis  of  Environmental  Review 

procedures. 

«         *        «        »        • 

(b)  Environmental  information 
documents  (BID).  Environmental 
information  documents  (EIDs)  must  be 
prepared  by  applicants,  grantees,  or 
permittees  and  submitted  to  EPA  as 
required  in  Subparts  E.  F,  G.  H.  and  1. 
EIDs  will  be  of  sufficient  scope  to 
enable  the  responsible  official  to 
prepare  an  environmental  assessment  as 
described  under  §  6.105(d}  of  this  part 
and  Subparts  E  through  I.  EIDs  will  not 
have  to  be  prepared  for  actions  where  a 
categorical  exclusion  has  been  granted. 
*        *        •        *        • 

4c.  Section  6.107  is  revised  to  read  as 
follows: 

§  6.107    Categorical  exclusions. 

(a)  General.  Categories  of  actions 
which  do  not  individually,  cumulatively 
over  time,  or  in  conjunction  with  other 
federal.  State,  local,  or  private  actions 
have  a  significant  effect  on  the  quality 
of  the  himian  environment  and  which 
have  been  identified  as  having  no  such 
effect  based  on  the  requirements  in 

§  6.505.  may  be  exempted  from  the 
substantive  environmental  review 
requirements  of  this  part.  Environmental 
information  documents  and 
environmental  assessments  or 
environmental  impact  statements  will 
not  be  required  for  excluded  actions. 

(b)  Determination.  The  responsible 
official  shall  determine  whether  an 
action  is  eligible  for  a  categorical 
exclusion  as  established  in  Subpart  E. 
The  determination  shall  be  made  as 
early  as  possible  following  the  receipt  of 
an  application  or  notification  that  an 
application  will  be  filed.  The 
responsible  official  shall  document  the 
decision  to  issue  or  deny  an  exclusion. 
The  documentation  shall  include  the 
application,  a  brief  description  of  the 
proposed  action,  and  a  brief  statement 
of  how  the  action  meets  the  criteria  for  a 
categorical  exclusion  without  violating 
criteria  for  not  granting  an  exclusion. 


(c)  Revocation.  The  responsible 
official  shall  revoke  a  categorical 
exclusion  and  shall  require  a  full 
environmental  review  if,  subsequent  to 
the  granting  of  an  exclusion,  the 
responsible  official  determines  that:  (1) 
The  proposed  action  no  longer  meets  the 
requirements  for  a  categorical  exclusion 
due  to  changes  in  the  proposed  action; 
or  (2)  determines  from  new  evidence 
that  serious  local  or  environmental 
issues  exist;  or  (3)  that  Federal,  State, 
local,  or  tribal  laws  are  being  or  may  be 
violated. 

4d.  Section  6.108  is  revised  to  read  as 
follows: 

§  6. 1 08    Criteria  for  initiating 
Environmental  Impact  Statements  (EIS). 

The  responsible  official  shall  assure 
that  an  EIS  will  be  prepared  and  issued 
for  actions  under  Subparts  E,  G,  H,  and  I 
when  it  is  determined  that  any  of  the 
following  conditions  exist: 

(a)  The  federal  action  may 
significantly  affect  the  pattern  and  type 
of  land  use  (industrial,  commercial, 
agricultural,  recreational,  residential)  or 
growth  and  distribution  of  population; 

(b)  The  effects  resulting  from  any 
structure  or  facility  constructed  or 
operated  under  the  proposed  action  may 
conflict  with  local,  regional  or  State  land 
use  plans  or  policies; 

(c)  The  proposed  action  may  have 
significant  adverse  effects  on  wetlands, 
including  indirect  and  cumulative 
effects,  or  any  major  part  of  a  structure 
or  facility  constructed  or  operated  under 
the  proposed  action  may  be  located  in 
wetlands: 

(d)  The  proposed  action  may 
significantly  affect  a  habitat  identified 
on  the  Department  of  the  Interior's  or  a 
State's  threatened  and  endangered 
species  lists,  or  a  structure  or  facility 
constructed  or  operated  under  the 
proposed  action  may  be  located  in  the 
habitat; 

(e)  Implementation  of  the  proposed 
action  or  plan  may  directly  cause  or 
induce  changes  that  significantly: 

(1)  Displace  population: 

(2)  Alter  the  character  of  existing 
residential  areas; 

(3)  Adversely  affect  a  floodplain;  or 

(4)  Adversely  affect  significant 
amounts  of  important  farmlands  as 
defined  in  requirements  in  §  6.302(c),  or 
agricultural  operations  on  this  land. 

(f)  The  proposed  action  may,  directly, 
indirectly  or  cumulatively  have 
significant  adverse  effect  on  parklands. 
preserves,  other  public  lands  or  areas  of 
recognized  scenic,  recreational, 
archaeological,  or  historic  value;  or 

(g)  The  federal  action  may  directly  or 
through  induced  development  have  a 
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signincarH  adverse  effect  upon  local 
unibicnt  air  quality,  local  ambient  noise 
levels,  surface  water  or  groundwater 
quality  or  quantity,  water  supply,  fish, 
shellfish,  wildlife,  and  their  natural 
habitats. 

5.  Subpart  B  is  amended  by  correcting 
the  heading  to  §  6.203:  and  revising 
paragraph  6.203(c).  to  read  as  follows: 

Subpart  B— Content  of  EISs 


§  6.203    Body  of  EISs. 
•         ■         •         •         • 

(c)  Affected  environment  and 
environmental  consequences  of  the 
alternatives.  The  affected  environment   • 
on  which  the  evaluation  of  each 
alternative  shall  be  based  includes,  for 
example,  hydrology,  geology,  air  quality, 
noise,  biology,  socioeconomics,  energy, 
land  use,  and  archeology  and  historic 
subjects.  The  discussion  shall  be 
structured  so  as  to  present  the  total 
impacts  of  each  alternative  for  easy 
comparison  among  all  alternatives  by 
the  reader.  The  effects  of  a  "no  action" 
alternative  should  be  included  to 
facilitate  reader  comparison  of  the 
beneficial  and  adverse  impacts  of  other 
alternatives  to  the  applicant  doing 
nothing.  A  description  of  the 
environmental  setting  shall  be  included 
in  the  "no  action"  alternative  for  the 
purpose  of  providing  needed 
background  information.  The  amount  of 
detail  in  describing  the  affected 
environment  shall  be  commensurate 
with  the  complexity  of  the  situation  and 
the  importance  of  the  anticipated 

impacts. 

«         *        •         «        • 

6a.  Subpart  C  is  amended  by  revising 
the  heading  and  introductory  paragraph 
to  §  6.301:  redesignating  paragraphs 
§  6.301  (a)  and  (b)  as  (b)  and  (c) 
respectively;  and  revising  the  paragraph 
heading  to  new  (b)  and  the  heading  and 
text  of  new  (c):  and  adding  a  new 
5  6.301(a)  as  set  forth  below: 

Subpart  C— Coordination  With  Other 
Environmental  Review  and 
Consultation  Requirements 


§  6.30 1     Landmarfcs.  historical,  and 
arctMotogical  sites. 

EPA  is  subject  to  the  requirements  of 
the  Historic  Sites  Act  of  1935  16  U.S.C. 
461  et  seq..  the  National  Historic 
Hreservation  Act  of  1966,  as  amended. 
16  U.S.C.  470  et  seq.,  the  Archaeological 
and  Historic  Preservation  Act  of  1974. 16 
U.S.C.  469  et  seq..  and  Executive  Order 
11593.  entitled  "Protection  and 
Enhancement  of  the  Cultural 


Environment."  These  statutes, 
regulations  and  executive  orders 
establish  review  procedures 
independent  of  NEPA  requirements. 

(a)  National  natural  landmarks. 
Under  the  Historic  Sites  Act  of  1935.  the 
Secretary  of  the  Interior  is  authorized  to 
designate  areas  as  national  natural 
landmarks  for  listing  on  the  National 
Registry  of  Natural  Landmarks.  In 
conducting  an  environmental  review  of 
a  proposed  EPA  action,  the  responsible 
official  shall  consider  the  existence  and 
location  of  natural  landmarks  using 
information  provided  by  the  National 
Park  Ser\  ice  pursuant  to  36  CFR  62.6(d) 
to  avoid  undesirable  impacts  upon  such 
landmarks. 

(b)  Historic,  architectural, 
archeological.  and  cultural  sites.  '  '  * 

(c)  Historic,  prehistoric  and 
archeological  data.  Under  the 
Archeological  and  Historic  Preservation 
Act,  if  an  EPA  activity  may  cause 
irreparable  loss  or  destruction  of 
significant  scientific,  prehistoric,  historic 
or  archeological  data,  the  responsible 
official  or  the  Secretary  of  the  Interior  is 
authorized  to  undertake  data  recovery 
and  preservation  activities.  Data 
recovery  and  preservation  activities 
shall  be  conducted  in  accordance  with 
implementing  procedures  promulgated 
by  the  Secretary  of  the  Interior.  The 
National  Park  Service  has  published 
technical  standards  and  guidelines 
regarding  archeological  preservation 
activities  and  methods  at  48  FR  44716 
(September  29. 1983). 

6b.  Section  6.302  is  amended  by 
revising  paragraphs  (c)  and  (e): 
redesignating  paragraphs  (f)  and  (g)  as 
(g)  and  (h)  respectively:  and  adding  new 
paragraph  (f)  as  set  forth  below: 

§  6.302    Wetlands,  ftoodplatns,  important 
*  farmlands,  coastal  zones,  wild  and  scenic 
rivers,  fish  and  wildlife,  and  endangered 
species. 

•         •         •         •         • 

(c)  Important  farmlands.  It  is  EPA's 
policy  as  stated  in  the  EPA  Policy  To 
Protect  Environmentally  Significant 
Agricultural  Lands,  dated  September  8. 
1978.  to  consider  the  protection  of  the 
Nation's  significant/important 
agricultural  lands  from  irreversible 
conversion  to  uses  which  result  in  its 
loss  as  an  environmental  or  essential 
food  production  resource.  In  addition 
the  Farmland  Protection  Policy  Act. 
(FPPA)  7  U.S.C.  4201  et  seq.,  requires 
federal  agencies  to  use  criteria 
developed  by  the  Soil  Conservation 
Service.  U.S.  Department  of  Agriculture, 
to:  (1)  Identify  and  take  into  account  the 
adverse  effects  of  their  programs  on  the 
preservation  of  farmlands  from 
conversion  to  other  uses;  (2)  consider 


alternative  actions,  as  appropriate,  that 
could  lessen  such  adverse  impacts;  and 
(3)  assure  that  their  programs,  to  the 
extent  possible,  are  compatible  with 
State  and  local  government  and  private 
programs  and  policies  to  protect 
farmlands.  If  an  EPA  action  may 
adversely  impact  farmlands  which  are 
classified  prime,  unique  or  of  State  and 
local  importance  as  defined  in  the  Act. 
the  responsible  official  shall  in  all  cases 
apply  the  evaluative  criteria 
promulgated  by  the  U.S.  Department  of 
Agriculture  at  7  CFR  Part  658.  If 
categories  of  important  farmlands, 
which  include  those  defined  in  both  the 
FPPA  and  the  EPA  policy,  are  identified 
in  the  project  study  area,  both  direct  and 
indirect  effects  of  the  undertaking  on  the 
remaining  farms  and  farm  support 
services  within  the  project  area  and 
immediate  environs  shall  be  evaluated. 
Adverse  effects  shall  be  avoided  or 
mitigated  to  the  extent  possible. 

•  •  *  «  « 

(e)  Wild  and  scenic  rivers.  (l)The 
Wild  and  Scenic  Rivers  Act.  16  U.S.C. 
1274  et  seq.,  establishes  requirements 
applicable  to  water  resource  projects 
affecting  wild,  scenic  or  recreational 
rivers  within  the  National  Wild  and 
Scenic  Rivers  system  as  well  as  rivers 
designated  on  the  National  Rivers 
Inventory  to  be  studied  for  inclusion  in 
the  national  system.  Under  the  Act,  a 
federal  agency  may  not  assist,  through 
grant,  loan,  license  or  otherwise,  the 
construction  of  a  water  resources 
project  that  would  have  a  direct  and 
adverse  effect  on  the  values  for  which  a 
river  in  the  National  System  or  study 
river  on  the  National  Rivers  Inventory 
was  established,  as  determined  by  the 
Secretary  of  the  Interior  for  rivers  under 
the  jurisdiction  of  the  Department  of  the 
Interior  and  by  the  Secretary  of 
Agriculture  for  rivers  under  the 
jurisdiction  of  the  Department  of 
Agriculture.  Nothing  contained  in  the 
foregoing  sentence,  however,  shall: 

(i)  Preclude  licensing  of,  or  assistance 
to.  developments  below  or  above  a  wild, 
scenic  or  recreational  river  area  or  on 
any  stream  tributary  thereto  which  will 
not  invade  the  area  or  unreasonably 
diminish  the  scenic,  recreational,  and 
fish  and  wildlife  values  present  in  the 
area  on  October  2, 1968;  or 

(ii)  Preclude  licensing  of  or  assistance 
to,  developments  below  or  above  a 
study  river  or  any  stream  tributary 
thereto  which  will  not  invade  the  area 
or  diminish  the  scenic,  recreational  and 
fish  and  wildlife  values  present  in  the 
area  on  October  2, 1968. 

(2)  The  responsible  official  shall: 

(i)  Determine  whether  there  are  any 
wild,  scenic  or  study  rivers  on  the 
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National  Rivers  Inventory  or  in  the 
planning  area,  and 

(ii)  Not  recommend  authorizatior  of 
any  water  resources  project  that  would 
have  a  direct  and  adverse  effect  on  the 
values  for  which  such  river  was 
established,  as  determined  by  the 
administering  Secretary  in  request  of 
appropriations  to  begin  construction  of 
any  such  project,  whether  heretofore  or 
hereafter  authorized,  without  advising 
the  administering  Secretary,  in  writing 
of  this  intention  at  least  sixty  days  in 
advance,  and  without  specifically 
reporting  to  the  Congress  in  writing  at 
the  time  the  recommendation  or  request 
is  made  in  what  respect  construction  of 
such  project  would  be  in  conflict  with 
the  purposes  of  the  Wild  and  Scenic 
Rivers  Act  and  would  affect  the 
component  and  the  values  to  be 
protectee!  hy  the  Responsible  Official 
under  ?he  Act. 

(3)  Applicable  consultation 
requirements  are  found  in  section  7  of 
the  Act.  The  Department  of  Agriculture 
has  promulgated  implementing 
procedures,  under  section  7  at  36  CFR 
Part  297,  which  apply  to  water  resource 
projects  located  within,  above,  below  or 
outside  a  wild  and  scenic  river  or  study 
river  under  the  Department's 
jurisdiction. 

(f)  Barrier  islands.  The  Coastal 
Barrier  Resources  Act,  16  U.S.C.  3501  et 
seq..  generally  prohibits  new  federal 
expenditures  or  financial  assistance  for 
any  purpose  within  the  Coastal  Barrier 
Resources  System  on  or  after  October 
18,  1982.  Specified  exceptions  to  this 
prohibition  are  allowed  only  after 
consultation  with  the  Secretary  of  the 
Interior.  The  responsible  official  shall 
ensure  that  consultation  is  carried  out 
with  the  Secretary  of  the  Interior  liefore 
making  available  new  expenditures  or 
financial  assistance  for  activities  within 
areas  covered  by  ihe  Coastal  Barriers 
Resources  Act  in  accord  with  the  U.S. 
Fish  and  Wildlife  Service  published 
guidelines  defining  new  expenditures 
and  financial  as.sistance,  and  describing 
procedures  for  consultation  at  48  FR 
45664  (October  6. 1983). 

[g].  Fish  and  wildlife  protection.  '  *  * 
(h).  Endangered  species  protection. 

•      *      * 

6c.  Section  6.303  is  amended  by 
adding  paragraph  (g)  as  set  forih  below: 

§6.303    AlrquaUty. 

»         .         •         •         « 

(g)  With  regard  to  wastewater 
treatment  works  subject  to  review  under 
Subpart  E  of  this  Part,  the  responsible 
official  shall  consider  the  air  pollution 
control  requirements  specified  in  section 
316(b)  of  the  Clean  Air  Act.  42  U.S.C. 


7616,  and  Agency  implementing 
procedures. 

Subpart  D — (Amended] 

7.  In  Subpart  D,  §6.400  is  amended  by 
revising  paragraphs  (d)  and  (f)  as  set 
forth  below: 
*         *         •         *         • 

(d)  Findings  of  no  significant  impact 
(FNSI).  The  responsible  official  shall 
allow  for  sufficient  public  review  of  a 
FNSI  before  it  becomes  effective.  The 
FNSI  and  attendant  publication  must 
state  that  interested  persons  disagreeing 
with  the  decision  may  submit  comments 
to  EPA.  The  responsible  official  shall 
not  take  administrative  action  on  the 
project  for  at  least  thirty  (30)  calendar 
days  after  release  of  the  FNSI  and  may 
allow  more  time  for  response.  The 
responsible  official  shall  consider  fully 
comments  submitted  before  taking 
administrative  action.  The  FNSI  shall  be 
made  available  to  the  public  in 
accordance  with  the  requirements  of  40 
CFR  1506.6.  One  copy  shall  be  submitted 
to  the  OEA. 
«        «        *        *        * 

(f)  Categorical  exclusions.  An 
applicant  who  receives  a  categorical 
exclusion  shall  publish  a  nofice 
indicating  the  determination  of 
eligibility  in  a  local  newspaper  of 
community  wide  circulation  and 
indicate  the  availabihty  of  the 
supporting  documentation  for  public 
inspection  The  responsible  official 
shall,  following  the  publication  of  the 
notice:  Make  the  documentation  as 
outUned  in  §  6.107(b)  of  this  part 
available  to  the  public;  distribute  the 
notice  of  the  determination  to  all  knowm 
interested  parties:  and  shall  send  a  copy 
of  both  the  notice  and  documentation  to 
the  NEPA  Compliance  Staff.  Office  of 
External  Affairs.  The  responsible  official 
shall  not  take  administrative  action  on 
the  project  for  at  least  thirty  (30) 
calendar  days  after  release  of  the 
determination  and  may  allow  more  time 
for  response. 

8.  Subpart  E  is  revised  in  its  entirety 
to  read  as  follows: 

Subpart  E— Environmental  Review 
Procedures  for  Wastewater  Treatment 
Construction  Grants  Program 

Section 

6.500    Purpose. 

e.SOl    Definitions. 

6.502  Applicability  and  limitations. 

6.503  Overview  of  the  environmental  review 
process.  > 

6.504  Consultation  during  the  facilities 
planning  process. 

6.505  Categorical  exclusions. 

6.506  Environmental  review  process. 


Section 

6.507  Partitioning  the  environmental  review 
process. 

6.508  Findings  of  No  Significant  Impact 
(FNSI)  determination. 

6.509  Criteria  for  initiating  Environmental 
Impact  Statements  (EIS). 

6.510  Environmental  impact  Statement  (EIS) 
preparation. 

6.511  Record  of  Decision  (ROD)  for  EISs  and 
identification  of  mitigation  measures. 

6.512  Monitoring  for  compliance. 

6.513  Public  participation. 

6.514  Delej^ation  to  States. 

Subpart  E— Environmental  Review 
Procedures  for  Wastewater  Treatmertt 
Construction  Grants  Program 

§  6.500    Purpose. 

This  subpart  amplifies  the  procedures 
described  in  Subparts  A  through  D  with 
detailed  environmental  review 
procedures  for  the  Municipal 
Wastewater  Treatment  Works 
Construction  Grants  Program  under 
Title  II  of  the  Clean  Water  Act. 

§  6.501    Definitions. 

(a)  "Step  1  facilities  planning"  means 
preparation  of  a  plan  for  facilities  as 
described  in  40  CFR  Part  35,  Subpart  E 
or  I. 

(b)  "Step  2"  means  a  project  to 
prepare  design  drawings  and 
specifications  as  described  in  40  CFR 
Part  35.  Subpart  E  or  I. 

(c)  "Step  3"  means  a  project  to  build  a 
publicly  owned  treatment  works  as 
described  in  40  CFR  Part  35.  Subpart  E 
or  I. 

(d)  "Step  2+3"  means  a  project  which 
combines  preparation  of  design 
drawings  and  specifications  as 
described  in  §  6.501(b)  and  building  as 
described  in  §  6.501(c). 

(e)  "Applicant" means  any  individual, 
agency,  or  entity  which  has  filed  an 
application  for  grant  assistance  under  40 
CFR  Part  35.  Subpart  E  or  I. 

(f)  "Grantee"  means  any  individual, 
agency,  or  entity  which  has  been 
awarded  wastewater  treatment 
construction  grant  assistance  under  40 
CFR  Part  35,  Subpart  E  or  I. 

(g)  "Responsible  Official"  means  a 
federal  or  State  official  authorized  to 
fulfill  the  requirements  of  this  Subpart. 
The  responsible  federal  official  is  the 
EPA  Regional  Administrator  and  the 
responsible  State  official  is  as  defined  in 
a  delegation  agreement  under  205(g)  of 
the  Clean  Water  Act.  The 
responsibilities  of  the  State  official  are 
subject  to  the  limitations  in  §  6.514  of 
this  Subpart. 

(h)  "Approval  of  the  facilities  plan  " 
means  approval  of  the  facilities  plan  for 
a  proposed  wastewater  treatment  works 
pursuant  to  40  CFR  Part  35.  Subpart  E  or 
I. 
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§  6.S02    AppNcabWty  and  Hmitations. 

(a)  Applicability.  This  Siubpart  applies 
to  the  following  actions: 

(1  ]  Approval  of  a  facilities  plan  or  an 
amendment  to  the  plan: 

(2)  Award  of  grant  assistance  fur  a 
project  where  signficant  change  has 
occurred  in  the  project  or  its  impact 
since  prior  compliance  with  this  Part: 
and 

(3)  Approval  of  preliminary  Step  3 
work  prior  to  the  award  of  grant 
assistance  pursuant  to  40  CFR  Part  35. 
Subpart  E  or  I. 

(b)  Limitations.  (1)  Except  as  provided 
in  §  6.504(c).  all  recipients  of  Step  1 
grant  assistance  must  comply  with  the 
requirements,  steps,  and  procedures 
described  in  this  Subpart. 

(2)  As  specified  in  40  CFR  35  2113. 
projects  that  have  not  received  Str  p  1 
grant  assistance  must  comply  with  the 
requirements  of  this  subpart  prior  to 
submission  of  an  application  for  Step  3 
or  Step  2  +  3  grant  assistance. 

(3)  Except  as  otherwise  provided  in 
§  6.507,  no  step  3  or  2  +  3  grant 
assistance  may  be  awarded  for  the 
construction  of  any  component /portion 
of  a  proposed  wastewater  treatment 
system(s)  until  the  responsible  official 
has: 

(i)  Completed  the  environmental 
review  for  all  complete  wastewater 
treatment  system  alternatives  under 
consideration  for  the  facilities  planning 
area,  or  any  larger  study  area  identified 
for  the  purposes  of  conducting  an 
adequate  environmental  review  as 
required  under  this  Subpart;  and 

(ii)  Recorded  the  selection  of  the 
preferred  altemative(s)  in  the 
appropriate  decision  document  (ROD  for 
EISs,  FNSl  for  environmental 
assessments,  or  written  determination 
for  categorical  exclusions) 

§  6.503    Overview  of  the  envtronmenUil 
review  process. 

The  process  for  conducting  an 
environmental  review  of  wastewater 
treatment  construction  grant  projects 
includes  the  following  steps: 

(a)  Consultation.  The  Step  1  grantee  or 
the  potential  Step  3  or  Step  2  +  3 
applicant  is  encouraged  to  consult  with 
the  State  and  EPA  early  in  project 
formulation  or  the  facilities  planning 
stage  to  determine  whether  a  project  is 
eligible  for  a  categorical  exclusion  from 
the  remaining  substantive 
environmental  review  requirements  of 
this  part  (§  6.505),  to  determine 
alternatives  to  the  proposed  project  for 
evaluation,  to  identify  potential 
environmental  issues  and  opportunities 
for  public  recreation  and  open  space, 
and  to  determme  the  potential  need  for 
partitioning  the  environmental  review 


process  and/or  the  need  for  an 
Environmental  Impact  Statement  (EIS). 

(b)  Determining  categorical  exclusion 
eligibility.  At  the  request  of  a  potential 
Step  3  or  Step  2  f  3  grant  applicant,  a 
Step  1  facilities  planning  grantee,  or  a 
dell-gated  State  under  S  6.514  of  this 
subpart.  FTA  will  determine  if  a  project 
is  eligible  for  u  categorical  exclusiim  in 
accordance  with  %  6.505.  A  Step  1 
facilities  planning  grantee  awarded  a 
Step  1  grant  on  or  before  December  29. 
1961  or  a  Slate  may  request  a 
categorical  exclusion  at  any  time  during 
Step  1  facilities  planning.  A  potential 
Step  3  or  Step  2  +  3  grant  applicant  or  a 
State  may  request  a  ( alegorical 
exclusion  at  any  time  before  the 
submission  of  a  Step  3  or  Step  2  f  3  grant 
application. 

(r)  Documenting  environmental 
information.  If  the  project  is  deterrriined 
to  be  ine!ipibi>»  for  a  categorical 
e.xclusion.  ur  if  no  request  for  a 
categorica'  C"  elusion  is  made,  the 
potential  Step  3  or  Step  2*3  applicant 
or  the  Step  1  grantee  subsequently 
prepares  an  Environmental  Information 
Document  (F.ID)  (§  6  506)  for  the  project. 

|d)  Preparing  environmental 
assessments.  Except  ;j.s  provided  in 
§  6.506(c)(4)  and  following  a  review  of 
the  F.ID  by  EPA  or  by  a  State  with 
delegated  authority,  EPA  prepares  an 
environmental  assessment  (§  6.500),  or  a 
State  with  delegated  authority  (§  6.514) 
prepares  a  preliminary  environmental 
assessment.  EPA  reviews  and  finalizes 
any  preliminary  assessments.  EPA 
subsequently: 

(1)  Prepares  and  issues  a  Finding  of 
No  SignifiCiinl  Impact  (FNSI)  (§  6.508); 
or 

(2)  Prepares  and  issues  a  Notice  of 
Intent  to  prepare  an  original  or 
supplemental  EIS  (§  6.510)  and  Record 
of  Decision  (ROD)  ( §  6.51 1 ). 

(e)  Monitoring.  The  construction  and 
post-construction  operation  and 
maintenance  of  the  facilities  are 
monitored  (§6.512)  to  ensure 
implementation  of  mitigation  measures 
(§  6.511)  identified  in  the  FNSI  or  ROD. 

§  6.504    Consultation  during  the  faciNties 
planning  process. 

(a)  General.  Consistent  with  40  CFR 
1501.2  and  40  CFR  35.2030(c).  the 
responsible  official  shall  initiate  the 
environmental  review  process  early  to 
identify  environmental  effects,  avoid 
delays,  and  resolve  conflicts.  The 
environmental  review  process  should  be 
integrated  throughout  the  facilities 
planning  process.  Two  processes  for 
consultation  are  described  in  this 
section  to  meet  this  objective.  The  first 
addresses  projects  awarded  Step  1  grant 
assistance  on  or  before  December  29. 


19H1.  The  second  applies  to  projects  not 
receiving  grant  assistance  for  facilities 
planning  on  or  before  December  29, 19H1 
and,  therefore,  subject  to  the  regulations 
implementing  the  Municipal  Wastewater 
Treatment  Construction  Grant 
Amendments  of  1981  (40  CFR  Part  35 
Subpart  I). 

(b)  Projects  receiving  Step  1  grant 
assistance  on  or  before  December  29. 
Utfil.  (1)  During  facilities  planning,  the 
grantee  shall  evaluate  project 
iiltematives  and  the  existence  of 
environmentally  important  resource 
areas  including  those  identified  in 
§  6 108  and  §  6.509  of  this  Subpart,  and 
potential  for  open  space  and  recreation 
opportunities  in  the  facilities  planning 
area.  This  evaluation  is  intended  to  be 
brief  and  concise  and  should  draw  on 
existing  information  from  EPA.  State 
agencies,  regional  planning  agencies. 
areawide  w.j'er  quality  managenM^nt 
agencies,  and  the  Step  1  grantee   The 
Step  1  grantee  should  submit  this 
information  to  EPA  or  a  delegated  State 
at  the  earliest  possible  time  during 
facilities  planning  to  allow  EPA  to 
determine  if  the  action  is  eligible  for  a 
categorical  exclusion.  The  evaluation 
and  any  additional  analysis  deemed 
necessary  by  the  responsible  official 
may  be  used  by  EPA  to  determine 
whether  the  action  is  eligible  for  a 
categorical  exclusion  from  the 
substantive  environmental  review 
requirements  of  this  part.  If  a  categorical 
exclusion  is  granted,  the  grantee  will  not 
be  required  to  prepare  a  formal  EID  nor 
will  the  responsible  official  be  required 
to  prepare  an  environmental  assessment 
under  NEPA.  If  an  action  is  not  granted 
a  categorical  exclusion,  this  evaluation 
may  be  used  to  determine  the  scope  of 
the  EID  required  of  the  grantee.  This 
information  can  also  be  used  to  make  an 
early  determination  of  the  need  for 
partitioning  the  environmental  review  or 
for  an  EIS.  Whenever  possible,  the  Step 
1  grantee  should  discuss  this  initial 
evaluation  with  both  the  delegated  State 
and  EPA. 

(2)  A  review  of  environmental 
information  developed  by  the  grantee 
should  be  conducted  by  the  responsible 
official  whenever  meetings  are  held  to 
assess  the  progress  of  facilities  plan 
development.  These  meetings  should  be 
held  after  completion  of  the  majority  of 
the  EID  document  and  before  a 
preferred  alternative  is  selected.  Since 
any  required  EIS  must  be  completed 
before  the  approval  of  a  facilities  plan,  a 
decision  whether  to  prepare  an  EIS  is 
encouraged  early  during  the  facilities 
planning  process.  These  ii^eetings  may 
assist  in  this  early  determination.  EPA 
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should  inform  interested  parties  of  the 
following: 

(i)  The  preliminary  nature  of  the 
Affency's  position  on  preparing  an  EIS; 

(ii)  The  relationship  between  the 
facilities  planning  and  environmental 
review  processes; 

(iii)  The  desirabihty  of  public  input; 
and 

(iv)  A  contact  person  for  further 
information. 

(c)  Projects  not  receiving  grant 
assistance  for  Step  1  facilities  planning 
on  or  before  December  29,  1981. 
Potential  Step  3  or  Step  2 -(-3  grant 
applicants  should,  in  accordance  with 
§  35.2030(c),  consult  with  EPA  and  the 
State  early  in  the  facilities  planning 
process  to  determine  the 
appropriateness  of  a  categorical 
exclusion,  the  scope  of  an  EID,  or  the 
appropriateness  of  the  early  preparation 
of  an  environmental  assessment  or  an 
EIS.  The  consultation  would  be  most 
useful  during  the  evaluation  of  project 
alternatives  prior  to  the  selection  of  a 
preferred  alternative  to  assist  in 
resolving  any  identified  environmental 
problems. 

$  8.505    Categorical  exclusions. 

(a)  General.  At  the  request  of  an 
existing  Step  1  facilities  planning 
grantee  or  of  a  potential  Step  3  or  Step 
2  f  3  grant  applicant,  the  responsible 
official,  as  provided  for  in  |  6.107(b), 

I  6.400(f]  and  §  6.504(a).  shall  determine 
from  existing  information  and  document 
whether  an  action  is  consistent  with  the 
categories  eligible  for  exclusion  from 
NEPA  review  identified  in  §  6.505(b)  and 
not  inconsistent  with  the  criteria  in 
§  6.505(c). 

(b)  Categories  of  actions  eligible  for 
exclusion.  For  this  subpart,  actions 
consistent  with  any  of  the  following 
categories  are  eligible  for  a  categorical 
exclusion: 

(1)  Actions  for  which  the  facilities 
planning  is  solely  directed  toward  minor 
rehabilitation  of  existing  facilities, 
functional  replacement  of  equipment,  or 
towards  the  construction  of  new 
ancillary  facilities  adjacent  or 
appurtenant  to  existing  facilities  which 
do  not  affect  the  degree  of  treatment  or 
capacity  of  the  existing  facility.  Such 
actions  include,  but  are  not  limited  to. 
infiltration  and  inflow  corrections,  grant 
eligible  replacement  of  existing 
mechanical  equipment  or  structures,  and 
the  construction  of  small  structures  on 
existing  sites. 

(2)  Actions  in  sewered  communities  of 
less  than  10,000  persons  which  are  for 
minor  upgrading  and  minor  expansion  of 
existing  treatment  works.  This  category 
does  not  include  actions  that  directly  or 
indirectly  involve  the  extension  of  new 


collection  systems  funded  with  federal 
or  other  sources  of  funds. 

(3)  Actions  in  unsewered  communities 
of  less  than  10,000  persons  where  on-site 
technologies  are  proposed. 

(4)  Other  actions  developed  in 
accordance  with  paragraph  (d)  of  this 
section. 

(c)  Criteria  for  not  granting  a 
categorical  exclusion.  (1)  The  full 
environmental  review  procedures  of  this 
part  must  be  followed  if  undertaking  an 
action  consistent  with  the  categories 
described  in  §  6.505(b)  may  involve 
serious  local  or  environmental  issues,  or 
meets  any  of  the  criteria  listed  below: 

(i)  The  facilities  to  be  provided  will  (1) 
create  a  new.  or  (2)  relocate  an  existing, 
discharge  to  surface  or  ground  waters; 

(ii)  The  facilities  will  result  in 
substantial  increases  in  the  volume  of 
discharge  or  the  loading  of  pollutants 
from  an  existing  source  or  from  new 
facilities  to  receiving  waters; 

(iii)  The  facilities  would  provide 
capacity  to  serve  a  population  30% 
greater  than  the  existing  population; 

(iv)  The  action  is  known  or  expected 
to  have  a  significant  effect  on  the 
quality  of  the  human  environment,  either 
individually,  cumulatively  over  time,  or 
in  conjunction  with  other  federal.  State, 
local,  or  private  actions: 

(v)  The  action  is  known  or  expected  to 
directly  or  indirectly  affect  (A)  cultural 
resource  areas  such  as  archaeological 
and  historic  sites  (§  6.301),  (B)  habitats 
of  endangered  or  threatened  species  in 
accordance  with  §  6.302,  (C) 
environmentally  important  natural 
resource  area  such  as  floodplains, 
wetlands,  important  farmlands,  aquifer 
recharge  zones  in  accordance  with 
§  6.302.  or  (D)  other  resource  areas 
identified  in  supplemental  guidance 
issued  by  the  OEA;  or 

(vi)  The  action  is  known  or  expected 
not  to  be  cost-effective  or  to  cause 
significant  public  controversy. 

(2)  Notwithstanding  the  provisions  of 
§  6.505(b).  if  any  of  the  above  conditions 
exist,  the  responsible  official  shall 
ensure: 

(i)  That  a  categorical  exclusion  is  not 
granted  or.  if  previously  granted,  that  it 
is  revoked  according  to  §  6.107(c)  of  this 
part; 

(ii)  That  an  adequate  EID  is  prepared; 
and 

(iii)  That  either  an  environmental 
assessment  and  FNSI  or  an  EIS  and 
ROD  are  prepared  and  issued. 

(d)  Developing  new  categories  of 
excluded  actions.  The  responsible 
official  or  other  interested  parties  may 
request  that  a  new  category  of  excluded 
actions  be  created,  or  that  an  existing 
category  be  amended  or  deleted.  The 
request  shall  be  made  in  writing  to  the 


Assistant  Administrator,  OEA.  and  shall 
contain  adequate  information  to  support 
the  request.  Proposed  new  categories 
shall  be  developed  by  OEA  and 
published  as  a  proposed  rule  in  the 
Federal  Register  including  a  thirty  (30) 
day  public  comment  period.  The 
following  shall  be  considered  in 
evaluating  proposals  for  new  categories: 

(1)  Actions  in  the  proposed  category 
should  seldom  result  in  the  effects 
identified  in  §  6.505(c)(1); 

(2)  Based  upon  previous 
environmental  reviews,  actions 
consistent  with  the  proposed  category 
have  not  required  the  preparation  of  an 
EIS:  and 

(3)  Whether  information  adequate  to 
determine  if  a  potential  action  is 
consistent  with  the  proposed  category 
will  normally  be  available  when  needed. 

(e)  Proceeding  with  grant  awards.  (1 ) 
After  a  categorical  exclusion  on  a 
proposed  treatment  works  has  been 
granted,  and  notices  published  in 
accordance  with  §  6.400(f),  grant  awards 
may  proceed  without  being  subject  to 
any  further  environmental  review 
requirements  under  this  Part,  unless  the 
responsible  official  determines  that  the 
project,  or  the  conditions  at  the  time  of 
the  categorical  determination  was  made, 
have  changed  significantly  since  the 
independent  EPA  review  of  information 
submitted  by  the  grantee  in  support  of 
the  exclusion. 

(2)  For  categorical  exclusion 
determinations  five  or  more  years  old  on 
projects  awaiting  Step  3  grant  funding, 
the  responsible  official  shall  re-evaluate 
the  project,  environmental  conditions 
and  public  views  and.  prior  to  grant 
award,  either: 

(i)  Reaffirm — issue  a  public  notice 
reaffirming  EPA's  decision  to  proceed 
with  the  project  without  need  for  any 
further  environmental  review. 

(ii)  Supplement — update  the 
information  in  the  decision  document  on 
the  categorically  excluded  project  and 
prepare,  issue,  and  distribute  a  revised 
notice  in  accordance  with  §  6.400(f),  or 

(iii)  Reassess — revoke  the  categorical 
exclusion  in  accordance  with  §  6.107(c) 
and  require  a  complete  environmental 
review  to  determine  the  need  for  an  EIS 
in  accordance  with  §  6.506.  followed  by 
preparation,  issuance  and  distribution  of 
an  environmental  assessment  and  FNSI. 
or  EIS  and  ROD. 

§  6.506    Environmental  review  process. 

(a)  Review  of  completed  facilities 
plans.  EPA,  or  the  State  where  the 
program  is  delegated,  shall  review  the 
completed  facilities  plan  with  particular 
attention  to  the  EID  and  its  utilization  in 
the  development  of  alternatives  and  the 
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selection  of  a  preferred  ditemative.  An 
adequate  EID  shall  be  an  integral  part  of 
any  facilities  plan  submitted  to  EPA  or 
to  a  State.  The  EID  shall  be  of  sufTicient 
scope  to  enable  the  responsible  official 
to  make  determinations  on  requests  for 
partitioning  the  environmental  review 
process  in  accordance  with  §6.507  and 
for  preparing  environmental 
assessments  in  accordance  with 
§  6.506(b). 

(b)  Environmental  asstissnienl.  The 
environmental  assessment  process  shall 
cover  all  potentially  significant 
environmental  impacts.  For  those  States 
where  the  review  of  facilities  plans  has 
been  delegated.  State  personnel  shall 
prepare  a  preliminary  environmental 
assessment  in  sufficient  detail  to  serve 
as  an  adequate  basis  for  EPA's 
independent  NEPA  review  and  decision 
to  prepare  and  issue  a  FNSI  or  an  EIS. 
The  EPA  also  may  require  submission  of 
supplementary  information  before  the 
facilities  plan  approval  if  needed  for 
compliance  with  environmental  review 
requirements.  Substantia!  requests  for 
supplementary  information  by  EPA  shall 
be  made  in  writing.  Each  of  the 
following  subjects,  and  requirements  of 
Subpart  C.  shall  be  reviewed  to  identify 
potentially  significant  environmental 
concerns  and  the  potential  impacts  shall 
be  addressed  in  the  environmental 
assessment. 

(1)  Description  of  the  existinfi 
environment.  For  the  delineated 
facilities  planning  area,  the  existing 
environmental  conditions  relevant  to  the 
analysis  of  alternatives,  or  to 
determining  the  environmental  impacts 
of  the  proposed  action,  shall  be 
considered. 

(2)  Description  of  the  future 
environment  without  the  project.  The 
relevant  future  environmental 
conditions  shall  be  described.  The  no 
action  alternative  should  be  discussed. 

(3)  Purpose  and  need  This  should 
include  a  summary  discussion  and 
demonstration  of  the  need,  or  absence  of 
need,  for  wastewater  treatment  in  the 
facilities  planning  area,  with  particular 
emphasis  on  existing  public  health  or 
water  quality  problems  and  their 
severity  and  extent. 

(4)  Documentation.  Sources  of 
information  used  to  describe  the  existing 
environment  and  to  assess  future 
envirorunental  impacts  should  be  clearly 
referenced.  These  sources  should 
include  regional.  State,  and  federal 
agencies  with  responsibility  or  interest 
in  the  types  of  conditions  listed  in 

§  6.509  and  in  Subpart  C. 

(5)  Analysis  of  Alternatives.  This 
discussion  shall  include  a  comparative 
analysis  of  feasible  alternatives, 
including  the  no  action  alternative. 


throughout  the  study  area.  The 
alternatives  shall  be  screened  with 
respect  to  capital  and  operating  costs; 
direct,  indirect,  and  cumulative 
environmental  effects:  physical,  legal,  or 
institutional  constraints:  and  compliance 
with  regulatory  requirements.  Special 
attention  should  given  to:  the 
environmental  consequences  of  long- 
term,  irreversible,  and  induced  impacts: 
and  for  projects  initiated  after 
September  30. 1978,  that  grant 
applicants  have  satisfactorily 
demonstrated  analysis  of  potential 
recreation  and  open-space  opportunities 
in  the  planning  of  the  proposed 
treatment  works.  The  reasons  for 
rejecting  any  alternatives  shall  be 
presented  in  addition  to  any  significant 
environmental  benefits  precluded  by 
rejection  of  an  alternative.  The  analysis 
should  consider  when  relevant  to  the 
project: 

(i)  Flow  and  waste  reduction 
measures,  including  infiltration/inflow 
reduction  and  pretreatment 
requirements: 

(ii)  Appropriate  water  conservation 
measures: 

(iii)  Alternative  locations,  capacities, 
and  construction  phasing  of  facilities: 

(iv)  Alternative  waste  management 
techniques,  including  pretreatment. 
treatment  and  discharge,  wasterwater 
reuse,  land  application,  and  individual 
systems: 

(v)  Alternative  methods  for 
management  of  sludge,  other  residual 
materials,  including  utilization  options 
such  as  land  application,  composting, 
and  conversion  of  sludge  for  marketing 
as  a  soil  conditioner  or  fertilizer 

(vi)  Improving  effluent  quality  through 
more  efficient  operation  and 
maintenance: 

(vii)  Appropriate  energy  reduction 
measures:  and 

(viii)  Multiple  use  including 
recreation,  other  open  space,  and 
environmental  education. 

(6)  Evaluating  environmental 
consequences  of  proposed  action.  A  full 
range  of  relevant  impacts  of  the 
proposed  action  shall  be  discussed, 
including  measures  to  mitigate  adverse 
impacts,  any  irreversible  or  irretrievable 
commitments  of  resources  to  the  project 
and  the  relationship  between  local 
short-term  uses  of  the  environment  and 
the  maintenance  and  enhancement  of 
long-term  productivity.  Any  specific 
requirements,  including  grant  conditions 
and  areawide  waste  treatment 
management  plan  requirements,  should 
be  identified  and  referenced.  In  addition 
to  these  items,  the  responsible  official 
may  require  that  other  analyses  and 
data  in  accordance  with  Subpart  C 
which  are  needed  to  satisfy 


environmental  review  requirements  be 
included  with  the  facilities  plan.  Such 
requirements  should  be  discussed 
whenever  meetings  are  held  with  Step  1 
grantees  or  potential  Step  3  or  Step  2  -f- 
3  applicants. 

(7)  Minimizing  adverse  effects  of  the 
proposed  action,  (i)  Structural  and 
nonstructural  measures,  directly  or 
indirectly  related  to  the  facilities  plan,  to 
mitigate  or  eliminate  adverse  effects  on 
the  human  and  natural  environments, 
shall  be  identified  during  the 
environmental  review.  Among  other 
measures,  structual  provisions  include 
changes  in  facility  design,  size,  and 
location:  non-structural  provisions 
include  staging  facilities,  monitoring  and 
enforcement  of  environmental 
regulations,  and  local  commitments  to 
develop  and  enforce  land  use 
regulations. 

(ii)  The  EPA  shall  not  accept  a 
facilities  plan,  nor  award  grant 
assistance  for  its  implementation,  if  the 
applicant/grantee  has  not  made,  or 
agreed  to  make,  changes  in  the  project, 
in  accordance  with  determinations 
made  in  a  FNSI  based  on  its  supporting 
environmental  assessment  or  the  ROD 
for  a  EIS.  The  EPA  shall  condition  a 
grant,  or  seek  other  ways,  to  ensure  that 
the  grantee  will  comply  with  such 
environmental  review  determinations, 

(c)  FXSI/EIS  determination.  The 
responsible  official  shall  apply  the 
criteria  under  S  6.509  to  the  following: 

(1)  A  complete  facilities  plan: 

(2)  The  EID: 

(3)  The  preliminary  environmental 
assessment:  and 

(4)  Other  documentation,  deemed 
necessary  by  the  responsible  official 
adequate  to  make  an  EIS  determination 
by  EPA.  Where  EPA  determines  that  an 
EIS  is  to  be  prepared,  there  is  no  need  to 
prepare  a  formal  environmental 
assessment.  If  EPA  or  the  State 
identifies  deficiencies  in  the  EID, 
preliminary  environmental  assessment, 
or  other  supporting  documentation, 
necessary  corrections  shall  be  made  to 
this  documentation  before  the 
conditions  of  the  Step  1  grant  are 
considered  satisfied  or  before  the  Step  3 
or  Step  2  -h  3  application  is  considered 
complete.  The  responsible  official's 
determination  to  issue  a  FNSI  or  to 
prepare  an  EIS  shall  constitute  final 
Agency  action,  and  shall  not  be  subject 
to  administrative  review  under  40  CFR 
Part  30  Subpart  L. 

§  6.507    Partitioning  ttie  environmental 
review  process. 

(a)  Purpose.  Under  certain 
circumstances  the  building  of  a 
component/portion  of  a  wastewater 
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treatment  system  may  be  justified  in 
advance  of  completing  all  NEPA 
requirements  for  the  remainder  of  the 
system(8).  When  there  are  overriding 
considerations  of  cost  or  impaired 
program  effectiveness,  the  responsible 
official  may  award  a  Step  3  or  Step  2+3 
grant  for  a  discrete  component  of  a 
complete  wastewater  treatment 
systemis).  The  process  of  partitioning 
the  environmental  review  for  the 
discrete  component  shall  comply  with 
the  criteria  and  procedures  described  in 
section  (b)  below  In  addition,  all 
reasonable  olifrnatives  for  the  overall 
wastewater  irentment  works  systemfs) 
of  which  the  component  is  a  part  shall 
have  been  previously  identified,  and 
each  part  of  the  environmental  review 
for  the  remamder  of  the  overall  facilities 
plan  shall  comply  with  all  requirements 
under  §  6.506. 

(b)  Criteria  for  partitioning.  The 
project  component  must: 

(1)  Immediately  remedy  a  severe 
public  health,  water  quality  or  other 
environmental  problem; 

(2)  Not  foreclose  any  reasonable 
alternatives  identified  for  the  overall 
wastewater  treatment  works  8ystem(s); 

(3)  Not  cause  significant  adverse 
direct  or  indirect  environmental  impacts 
including  those  which  cannot  be 
acceptably  mitigated  without  completing 
the  entire  wastewater  treatment  system 
of  which  the  component  is  a  part;  and 

(4)  Not  be  highly  controversial. 

(c)  Requests  for  partitioning.  The 
applicant's  or  State's  request  for 
partitioning  must  contain  the  following: 

(1)  A  description  of  the  discrete 
component  proposed  for  construction 
before  completing  the  environmental 
review  of  the  entire  facilities  plan; 

(2)  How  the  component  meets  the 
above  criteria; 

(3)  The  environmental  information 
required  by  §  6.506  of  this  Subpart  for 
the  component;  and 

(4)  Any  preliminary  information  that 
may  be  important  to  EPA  in  an  EIS 
determination  for  the  entire  facilities 
plan  (§  6.509).  j 

(d)  Approval  ofr^uests  for 
partitioning.  The  responsible  official 
shall: 

(1)  Review  the  request  for  partitioning 
against  all  requirements  of  this  subpart; 

(2)  If  approvable,  prepare  and  issue  a 
FNSI  in  accordance  with  §  6.508; 

(3)  Include  a  grant  condition 
prohibiting  the  building  of  additional  or 
different  components  of  the  entire 
facilities  plan  for  which  the 
environmental  review  is  not  complete. 


§  6.508    Finding  of  No  Significant  Impact 
(FNSI)  determination. 

(a)  Criteria  for  producing  and 
distributing  FNSts.  If,  after  completion 
of  the  environmental  review,  EPA 
determines  that  an  EIS  will  not  be 
required,  the  responsible  official  shall 
issue  a  FNSI  in  accordance  with 

§  6.105(f)  and  §  6.400(d)  of  this  part.  The 
FNSI  will  be  based  on  EPA's 
independent  review  of  the  preliminary 
environmental  assessment  and  any 
other  environmental  information 
deemed  necessary  by  the  responsible 
official  consistent  with  the  requirements 
of  §  6.506(c).  Following  the  Agency's 
independent  review,  the  environmental 
assessment  will  be  finalized  and  either 
be  incorporated  into,  or  attached  to.  the 
FNSI.  The  FNSI  shall  list  mitigation 
measures,  as  defined  in  40  CFR  1508.20, 
necessary  to  make  the  recommended 
alternative  environmentally  acceptable. 

(b)  Proceeding  with  grant  awards.  (1) 
Once  an  environmental  assessment  has 
been  prepared  and  the  issued  P'NSI 
becomes  effective  for  the  facilities  plan 
for  the  study  area,  grant  awards  may 
proceed  without  preparation  of 
additional  FNSIs,  unless  the  responsible 
official  determines  that  the  project  or 
environmental  conditions  has  changed 
significantly  from  that  which  underwent 
environmental  review. 

(2)  For  environmental  assessments 
five  or  more  years  old  on  projects 
awaiting  Step  3  grant  funding,  the 
responsible  official  shall  re-evaluate  the 
project,  environmental  conditions,  and 
public  views  and.  prior  to  grant  award, 
either: 

(i)  Reaffirm — issue  a  public  notice 
reaffirming  EPA's  decision  to  proceed 
with  the  project  without  revising  the 
environmental  assessment; 

(ii)  Supplement — update  information 
and  prepare,  issue  and  distribute  a 
revised  environmental  assessment  and 
FNSI  in  accordance  with  §  6.105(f)  and 
§  6.400(d);  or 

(iii)  Reassess — withdraw  the  FNSI 
and  publish  a  notice  of  intent  to  produce 
an  EIS,  followed  by  the  preparation, 
issuance  and  distribution  of  the  EIS  and 
ROD. 

§  6.509    Criteria  for  Initiating 
anvironmental  impact  statements  (EIS). 

(a)  Conditions  requiring  ElSs.  (1)  The 
responsible  official  shall  assure  that  an 
EIS  will  be  prepared  and  issued  when  it 
is  determined  that  the  treatment  works 
or  collector  system  will  cause  any  of  the 
conditions  under  §  6.108  to  exist,  or 
when 

(2)  The  treated  effluent  is  being 
discharged  into  a  body  of  water  where 
the  present  classification  is  too  lenient 
or  is  being  challenged  as  too  low  to 


protect  present  or  recent  uses,  and  the 
effluent  will  not  be  of  sufficient  quality 
or  quantity  to  meet  the  requirements  of 
these  uses. 

(b)  Other  conditions.  The  responsible 
official  shall  also  consider  preparing  an 
EIS  if:  The  project  is  highly 
controversial;  the  project  in  conjunction 
with  related  federal.  State,  local  or  tribal 
resource  projects  produces  significant 
cumulative  impacts;  or  if  it  is 
determined  that  the  treatment  works 
may  violate  federal.  State,  local  or  tribal 
laws  or  requirements  imposed  for  the 
protection  of  the  environment. 

§  6.510    Environmental  impact  statement 
(EIS)  Preparation. 

(a)  Steps  in  preparing  EISs.  In 
addition  to  the  requirements  specified  in 
Subparts  A.  B.  C,  and  D  of  this  part,  the 
responsible  official  will  conduct  the 
following  activities: 

(\)  Notice  of  intent.  If  a  determination 
is  made  that  an  EIS  will  be  required,  the 
responsible  official  shall  prepare  and 
distribute  a  notice  of  intent  as  required 
in  §  6.105(e)  of  this  part. 

(2)  Scoping.  As  soon  as  possible,  after 
the  publication  of  the  notice  of  intent, 
the  responsible  official  will  convene  a 
meeting  of  affected  federal.  State  and 
local  agencies,  or  affected  Indian  tribes, 
the  grantee  and  other  interested  parties 
to  determine  the  scope  of  the  EIS.  A 
notice  of  this  scoping  meeting  must  be 
made  in  accordance  with  §  6.400(a)  and 
40  CFR  1506.6(b).  As  part  of  the  scoping 
meeting  EPA.  in  cooperation  with  any 
delegated  State,  will  as  a  minimum: 

(i)  Determine  the  significance  of  issues 
for  and  the  scope  of  those  significant 
issues  to  be  analyzed  in  depth,  in  the 
EIS; 

(ii)  Identify  the  preliminary  range  of 
alternatives  to  be  considered; 

(iii)  Identify  potential  cooperating 
agencies  and  determine  the  information 
or  analyses  that  may  be  needed  from 
cooperating  agencies  or  other  parties; 

(iv)  Discuss  the  method  for  EIS 
preparation  and  the  public  participation 
strategy; 

(v)  Identify  consultation  requirements 
of  other  environmental  laws,  in 
accordance  with  Subpart  C;  and 

(vi)  Determine  the  relationship 
between  the  EIS  and  the  completion  of 
the  facilities  plan  and  any  necessary 
coordination  arrangements  between  the 
preparers  of  both  documents. 

(3)  Identifying  and  evaluating 
alternatives.  Immediately  following  the 
scoping  process,  the  responsible  official 
shall  commence  the  identification  and 
evaluation  of  all  potentially  viable 
alternatives  to  adequately  address  the 
range  of  issues  identified  in  the  scoping 
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process.  Additional  issues  may  be 
addressed,  ur  others  eliminated,  during 
this  process  and  the  reasons 
documented  as  part  of  the  EIS. 

(b)  Methods  for  preparing  EISs.  After 
EPA  determines  the  need  for  an  EIS,  it 
shall  select  one  of  the  following  methods 
for  its  preparation: 

(1)  Directly  by  EPA's  own  staff; 

(2)  By  EPA  contracting  directly  with  a 
qualified  consulting  firm: 

(3)  By  utilizing  a  third  party  method, 
whereby  the  responsible  official  enters 
into  "third  party  agreements"  for  the 
applicant  to  engage  and  pay  for  the 
services  of  a  third  party  contractor  to 
prepare  the  EIS.  Such  agreement  shall 
not  be  initiated  unless  |}oth  the 
applicant  and  the  responsible  official 
agree  to  its  creation.  A  third  party 
agreement  will  be  established  prior  to 
the  applicant's  EID  and  eliminate  the 
need  for  that  document.  In  proceeding 
under  the  third  party  agreement,  the 
responsible  official  shall  carry  out  the 
following  practices: 

(i)  In  consultation  with  the  applicant, 
choose  the  third  party  contractor  and 
manage  that  contract: 

(ii)  Select  the  consultant  based  on 
ability  and  an  absence  of  conflict  of 
interest.  Third  party  contractors  will  be 
required  to  execute  a  disclosure 
statement  prepared  by  the  responsible 
official  signifying  they  have  no  financial 
or  other  conflicting  interest  in  the 
outcome  of  the  project:  and 

(iii)  Specify  the  information  to  be 
developed  and  supervise  the  gathering, 
analysis  and  presentation  of  the 
information.  The  responsible  official 
shall  have  sole  authority  for  approval 
and  modification  of  the  statements, 
analyses,  and  conclusions  included  in 
the  third  party  EIS;  or 

|4)  By  utilizing  a  joint  EPA/State 
process  on  projects  within  States  which 
have  requirements  and  procedures 
comparable  to  NEPA,  whereby  the  EPA 
and  the  State  agree  to  prepare  a  single 
EIS  document  to  fulfill  both  federal  and 
State  requirements.  Both  EPA  and  the 
State  shall  sign  a  Memorandum  of 
Agreement  which  includes  the 
responsibilities  and  procedures  to  be 
used  by  both  parties  for  the  preparation 
of  the  EIS  as  provided  for  in  40  CFR 
1506.2(c). 

§  6.51 1    Record  of  decision  (ROO)  for  EISs 
and  identification  of  mitigation  measures. 

(a)  Record  of  Decision.  After  a  final 
EIS  has  been  issued,  the  responsible 
official  shall  prepare  and  issue  a  ROD  in 
accordance  with  40  CFR  1505.2  prior  to. 
or  in  conjunction  with,  the  approval  of 
the  facilities  plan.  The  ROD  shall 
include  identification  of  mitigation 
measures  derived  from  the  EIS  process 


including  grant  conditions  which  are 
necessary  to  minimize  the  adverse 
impacts  of  the  selected  alternative. 

(b)  Specific  mitigation  measures.  Prior 
to  the  approval  of  a  facilities  plan,  the 
responsible  official  must  ensure  that 
effective  mitigation  measures  identified 
in  the  ROD  will  be  implemented  by  the 
grantee.  This  should  be  done  by  revising 
the  facilities  plan,  initiating  other  steps 
to  mitigate  adverse  effects,  or  including 
conditions  in  grants  requiring  actions  to 
minimize  effects.  Care  should  be 
exercised  if  a  condition  is  to  be  imposed 
in  a  grant  document  to  assure  that  the 
applicant  possesses  the  authority  to 
fulfill  the  conditions. 

(c)  Proceeding  with  grant  awards.  (1) 
Once  the  ROD  has  been  prepared  on  the 
selected,  or  preferred,  altemative(s)  for 
the  facilities  plan  described  within  the 
EIS,  grant  awards  may  proceed  without 
preparation  of  supplemental  EISs  unless 
the  responsible  official  determines  that 
the  project  or  the  environmental 
conditions  described  within  the  current 
EIS  have  changed  significantly  from  the 
previous  environmental  review  in 
accordance  with  40  CFR  1502.9(c). 

(2)  For  EISs  five  or  more  years  old  on 
projects  awaiting  Step  3  grant  funding, 
the  responsible  official  shall  re-evaluate 
the  project,  environmental  conditions 
and  public  views,  and  compare  them  to 
the  information  contained  within  the  EIS 
and.  prior  to  grant  award,  make  a 
determination  to  either: 

(i)  Reaffirm — prepare,  issue  and 
distribute  a  FNSI  affirming  EPA's 
decision  to  proceed  with  the  project,  and 
documenting  that  no  additional 
significant  impacts  were  identified 
during  the  re-evaluation  which  would 
require  supplementing  the  EIS;  or 

(ii)  Supplement — conduct  additional 
studies  and  prepare,  issue  and  distribute 
a  supplemental  EIS  in  accordance  with 
§  6.404  and  document  the  original,  or 
any  revised,  decision  in  an  addendum  to 
the  ROD. 

§  6.5 1 2    Monitoring  for  compliance. 

(a)  General.  The  responsible  official 
shall  ensure  adequate  monitoring  of 
mitigation  measures  and  other  grant 
conditions  identified  in  the  FNSI,  or 
ROD. 

(b)  Enforcement.  If  the  grantee  fails  to 
comply  with  grant  conditions,  the 
responsible  official  may  consider 
applying  any  of  the  sanctions  specified 
in  40  CFR  30.900. 

§6.513    Public  participation. 

(a)  General.  Consistent  with  public 
participation  regulations.  40  CFR  Part  25. 
and  Subpart  D  of  this  part,  it  is  EPA 
policy  that  certain  public  participation 
steps  be  achieved  before  the  State  and 


EPA  complete  the  environmental  review 
process.  As  a  minimum,  potential 
applicants  shall  conduct  in  accordance 
with  procedures  specified  in  40  CFR  Part 
25: 

(1)  One  public  meeting  when 
alternatives  have  been  developed,  but 
before  an  alternative  has  been  selected, 
to  discuss  all  alternatives  under 
consideration  and  the  reasons  for 
rejection  of  others;  and 

(2)  One  public  hearing  prior  to  formal 
adoption  of  a  facilities  plan  to  discuss 
the  proposed  facilities  plan  and  any 
needed  mitigation  measures. 

(b)  Coordination.  Public  participation 
activities  undertaken  in  connection  with 
the  environmental  review  process 
should  be  coordinated  with  any  other 
applicable  public  participation  program 
wherever  possible. 

(c)  Scope.  The  requirements  of  40  CFR 
6.400  shall  be  fulfilled,  and  consistent 
with  40  CFR  1506.6,  the  responsible 
official  may  institute  such  additional 
NEPA-related  public  participation 
procedures  as  are  deemed  necessary 
during  the  environmental  review 
process. 

§  6.514    Delegation  to  States. 

(a)  General.  Authority  delegated  to 
the  State  under  section  205(g)  of  the 
Clean  Water  Act  to  review  a  facilities 
plan  may  include  all  EPA  activities 
under  this  part  except  for  the  following: 

(1)  Determinations  of  whether  or  not  a 
project  qualifies  for  a  categorical 
exclusion; 

(2)  Determinations  to  partition  the 
environmental  review  process; 

(3)  Finalizing  the  scope  of  an  EID; 

(4)  Finalizing  the  scope  of  an 
environmental  assessement.  and 
finalization,  approval  and  issuance  of  a 
final  environmental  assessment; 

(5)  Determination  to  issue,  and 
issuance  of,  a  FNSI  based  on  a 
completed  (§  6.508)  or  partitioned 

(5  6.507(d)(2))  environmental  review; 

(6)  Determination  to  issue,  and 
issuance  of,  a  notice  of  intent  for 
preparing  an  EIS; 

(7)  Preparation  of  EISs  under 

§  e.510(b)  (1)  and  (2).  final  decisions 
required  for  preparing  an  EIS  under 
§  6.510(b)(3),  finalizing  the  agreement  to 
prepare  an  EIS  under  §  6.510(b)(4), 
finalizing  the  scope  of  an  EIS,  and 
issuance  of  draft,  final  and  supplemental 
EISs; 

(8)  Preparation  and  issuance  of  the 
ROD  based  on  an  EIS; 

(9)  Final  decisions  under  other 
applicable  laws  described  in  Subpart  C 
of  this  part;  and 

(10)  Determination  following  re- 
evaluations  of  projects  awaiting  grant 
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funding  whose  existing  evaluations  and/ 
or  decision  documents  are  five  or  more 
years  old  in  accordance  with 
S  6.505(e)(2).  §  6.508(b)(2)  or 
§  6.511(c)(2). 

(b)  Elimination  of  duplication.  The 
responsible  official  shall  assure  that 
maximum  efforts  are  undertaken  to 
minimize  duplication  within  the  limits 
described  under  paragraph  (a)  of  this 
section.  In  carrying  out  requirements 
under  this  subpart,  maximum 
consideration  shall  be  given  to 
eliminating  duplication  in  accordance 
with  40  CFR  1506.2.  Where  there  are 
State  or  local  procedures  comparable  to 
NEPA,  EPA  should  enter  into 
memoranda  of  understanding  with  these 
States  concerning  workload  distribution 
and  responsibilities  for  implementing 
the  environmental  review  and  facilities 
planning  process. 

9.  Amend  Subparts  G,  H.  and  I  of  this 
part  by  removing  "5  6.506(a)  (1)  through 
(6)  and  (8)"  and  inserting  in  its  place 

"§  6.108"  in  the  following  places: 

(a)  40  CFR  6.703(a); 

(b)  40  CFR  6.802;  and 

(c)  40  CFR  6.903(b). 

10.  Subpart  J  of  Part  6  is  amended  by 
revising  paragraph  (d)  of  §  6.1004  as  set 
forth  below: 


§  6.1004    Environmental  review  and 
assessment  requirements. 

(d)  Wastewater  treatment  facility 
planning.  40  CFR  6.506  details  the 
environmental  review  process  for  the 
facilities  planning  process  under  the 
wastewater  treatment  works 
construction  grants  program.  For  the 
purpose  of  these  regulations,  the  facility 
plan  shall  also  include  a  concise 
environmental  review  of  those  activities 
that  would  have  environmental  effects 
abroad.  This  shall  apply  only  to  the  Step 
1  grants  awarded  after  January  14. 1981, 
but  on  or  before  December  29, 1981,  and 
facilities  plans  developed  after 
December  29, 1981.  Where  water  quality 
impacts  identified  in  a  facility  plan  are 
the  subject  or  water  quality  agreements 
with  Canada  or  Mexico,  nothing  in  these 
regulations  shall  impose  on  the  facility 
planning  process  coordination  and 
consultation  requirements  in  addition  to 
those  required  by  such  agreements. 
*        *        «        *        * 

11.  Appendix  A  of  Part  6  is  amended 
by  revising  paragraph  (b)  of  section  4; 
and  by  revising  paragraph  (a)(1)  of 
section  6  to  read  as  follows: 

Appendix  A — Statement  of  Procedures 
on  Floodplain  Management  and 
Wetland  Protection 


Section  4  Definitions 

***** 

(b)  "Base  Floodplain"  means  the  land 
area  covered  by  a  100-year  flood  (one 
percent  chance  floodplain).  Also  see 
definition  of  floodplain. 

***** 

Section  6  Requirements 

(a)  *   *   * 

(1)  FloodpIain/Wet/ands 
Determination — Before  undertaking  an 
Agency  action,  each  program  office  must 
determine  whether  or  not  the  action  will 
be  located  in  or  affect  a  floodplain  or 
wetlands.  The  Agency  shall  utilize  maps 
prepared  by  the  Federal  Insurance 
Administration  of  the  Federal 
Emergency  Management  Agency  (Flood 
Insurance  Rate  Maps  or  Flood  Hazard 
Boundary  Maps).  Fish  and  Wildlife 
Service  (National  Wetlands  Inventory 
Maps),  and  other  appropriate  agencies 
to  determine  whether  a  proposed  action 
is  located  in  or  will  likely  affect  a 
floodplain  or  wetlands.  If  there  is  no 
floodplain/wetlands  impact  identified, 
the  action  may  proceed  without  further 
consideration  of  the  remaining 
procedures  set  forth  below. 
***** 

(FR  Doc.  85-15100  Filed  6-24-«5:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

|Oocfc*t  No.  85-3391 

Citrus  Canker 

agency:  Animal  and  Plant  Health 
InspecTion  Senice.  USD.'V. 
action:  Proposed  rule  and  notice  of 
public  hearings. 

SUMMARY:  This  document  proposes  to 
amend    Subpart — Citrus  Canker"  by 
changing  provisions  concerning  the 
movement  from  Florida  pursuant  to 
limited  permits  of  fruit  designated  as 
regulated  articles;  by  adding  provisions 
for  the  movement  pursuant  to 
certificates  of  fruit  and  seed  designated 
as  regulated  articles:  by  adding 
provisions  to  allow  fruit  designated  as 
regulated  articles  and  originating 
outside  of  Florida  to  be  moved  through 
Florida  (including  provisions  to  allow 
such  fruit  to  be  packed  in  Florida):  and 
by  making  related  miscellaneous 
changes.  The  proposed  provisions  would 
lessen  restrictions  with  respect  to 
certain  interstate  movements  of  such 
fruit  and  seed  it  appears  that  the 
proposed  changes  can  be  made  without 
increasing  the  risk  of  spread  of  citrus 
canker. 

This  document  also  gives  notice  of 
public  hearings  concerning  this 
proposal. 

DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  luly  25, 1985.  Public  hearings  will 
be  held  on  July  a  1985,  in  Lake  Alfred, 
Florida:  on  July  10. 1985.  in  McAllen 
Texas:  and  on  July  12. 1985.  in  Los 
Angeles.  California. 
ADDRESSES:  Written  comments 
concerning  this  proposed  rule  must  be 
submitted  to  Thomas  O.  Gessel. 
Director,  Regulatory  Coordination  Staff, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture. 
Room  728.  Federal  Building.  6505 
Bolcrest  Road,  Hyattsville.  MD  20782. 
Written  comments  received  may  be 
inspected  at  Room  728  of  the  Federal 
Building  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  The  public  hearings  will  be 
held  at  the  following  locations;  (1)  On 
)uly  8. 1985.  at  Ben  Hill  Griffm 
Auditorium.  Agricultural  Research  and 
Education  Center.  700  Experiment 
Station  Road,  Lake  Alfred,  Florida;  (2) 
on  July  10, 1985,  at  the  La  Quinta  Motor 
Inn,  Room  2A2. 1100  South  10th  Street. 
McAllen.  Texas;  and  (3)  on  July  12. 1985. 
at  the  Los  Angeles  Airport  Marriott 


Hotel.  5855  West  Century  Boulevard. 

Los  Angeles,  California. 

FOR  FURTHER  INFORMATION  CONTACT 

B.  Glen  Lee.  Assistant  Director  of  the 
National  Program  Planning  Staff,  in 
charge  of  the  Survey  and  Emergency 
Response  Staff.  Plant  Protection  and 
Quarantine.  Animal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Room  611.  Federal  Building, 
6505  Belcrest  Road,  Hyattsville.  MD 
20782.  301-436-6;i65. 
SUPPI.EMENTARY  INFORMATION: 

Public  Hearings 

A  representative  of  the  Animal  and 
Plant  Health  Inspection  Service  will 
preside  at  each  of  the  public  hearings 
described  under  "ADDRESSES."  Any 
interested  person  may  appear  and  be 
hf  ard  in  person,  by  atlorney.  or  by  other 
representative. 

Each  hearing  will  begin  at  10  a.m.  and 
is  scheduled  to  end  at  5  p.m.  local  time. 
However,  a  hearing  may  be  terminated 
at  any  time  after  it  begins  if  all  of  those 
persons  at  the  hearing  who  desire  an 
opportunity  to  speak  have  been  heard. 
Persons  who  wish  to  speak  are 
requested  to  register  with  the  presiding 
officer  prior  to  the  hearing.  The 
prehearing  registration  will  be 
conducted  at  the  location  of  the  hearing 
from  9  a.m.  to  10  a.m.  Those  registered 
persons  will  be  heard  in  the  order  of 
their  registration.  However,  any  other 
person  who  wishes  to  speak  at  the 
hearing  will  be  afforded  such 
opportunity  after  the  registered  persons 
have  been  heard.  It  is  requested  that 
two  copies  of  any  v/ritten  statements 
that  are  presented  be  provided  to  the 
presiding  officer  at  the  hearing.  If  the 
number  of  preregistered  persons  and 
other  participants  in  attendance  at  the 
hearing  warrants  it,  the  presiding  officer 
may  limit  the  time  for  each  presentation 
in  order  to  allow  everyone  wishing  to 
speak  the  opportunity  to  be  heard. 

Background 

Citrus  canker,  a  disease  caused  by  the 
bacterial  pathogen,  Xanthomonas 
campestris  pv.  citri  (Hasse)  Dowson.  is 
a  devastating  disease  which  is  known  to 
affect  plants  and  plant  parts  (including 
fruits)  of  citrus  and  citrus  relatives 
(Family  Rutaceae).  Infection  by  the 
pathogen  causing  citrus  canker  can 
result  in  defoliation  and  other  serious 
damage  to  the  leaves  and  twigs  of 
susceptible  plants.  Infected  fruit 
becomes  unmarketable  and  often  drops 
from  a  tree  prematurely.  Citrus  canker  is 
a  very  aggressive  disease  which  can 
rapidly  infect  susceptible  plants  and  can 
lead  to  extensive  economic  tosses 
throughout  entire  citrus  growing  areas. 


Citrus  canker  presents  a  severe  threat  to 
citrus  producing  and  packing  industries 
and  poses  a  burden  to  interstate  and 
international  commerce. 

Because  of  the  finding  of  citrus  canker 
in  Florida,  the  Department  established 
regulations  captioned  "Subpart — Citrus 
Canker"  (contained  in  7  CFR  301.75  et 
seq.  and  referred  to  below  as  the 
regulations;  49  FR  36623-36626,  41208, 
43448-43449;  50  FR  9261-9263,  9785-9786. 
25903,  25905). 

The  current  regulations  contain 
provisions  to  regulate  certain  interstate 
movements  of  regulated  articles  to  help 
prevent  the  artificial  spread  of  citrus 
canker.  The  regulations  also  contain 
extraordinary  emergency  provisions  to 
help  in  the  citrus  ranker  eradication 
effort  in  Florida. 

The  regulations  define  "State"  as; 

Each  of  the  several  Stdtps  of  the  United 
Slates,  the  District  of  Columbia,  Guam. 
Northern  Mariana  Islands.  Puerto  Rico,  the 
Vir$!inia  Islands  of  the  United  Stales,  and  all 
other  Ten  ilories  and  Possessions  of  the 
United  States. 

Under  the  regulations,  the  entire  State 
of  Florida  is  designated  as  a 
quarantined  area.  The  regulations  allow 
the  interstate  movement  from  Florida  of 
regulated  articles  if  moved  by  the 
United  States  Department  of  Agriculture 
for  experimental  or  scientific  purposes 
under  certain  conditions.  The 
regulations  also  allow  fruit  designated 
as  regulated  articles  to  be  moved 
interstate  from  Florida  by  any  person  to 
other  than  listed  jurisdictions 
determined  to  have  commercial  citrus 
producing  areas  (American  '-  imoa, 
Arizona,  California,  Gua-  ,tiawaii. 
Louisiana,  the  Northern  Kf-riana 
Islands.  Puerto  Rico,  Te.vas.  or  the 
Virgin  Islands  of  the  United  States),  if 
moved  pursuant  to  a  limited  permit 
under  certain  conditions.  Further,  with 
respect  to  the  fruit  moved  out  of  Florida 
under  a  limited  permit,  the  regulations 
prohibit  the  subsequent  interstate 
movement  of  such  fruit  back  to  Florida 
or  to  other  listed  jurisdictions  that  have 
commercial  citrus  producing  areas. 

The  regulations  designate  the 
following  articles  as  regulated  articles: 

(a)  Plants  or  plant  parts,  including  fruit  and 
seeds,  of  any  of  the  following: 

All  species,  clones,  cuitivars.  strains, 
varieties,  and  hybrids  of  the  genera  Citrus 
and  Fortunella.  and  all  clones,  cuitivars, 
strains,  varieties,  and  hybrids  of  the  species 
Poncirus  trifoliata  (this  includes  large 
numbers  of  such  articles;  some  of  the  most 
common  are  lemon,  pummeto,  grapefruit,  key 
lime.  Persian  lime,  tangerine,  satsuroa.  tangor, 
citroa  sweet  orange,  sour  orange,  mandarin. 
langek).  ethrog,  kumquat,  limequat 
caUmondin,  and  trifoliate  orange). 
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(b)  Any  other  product,  article,  or  meiins  of 
conveyance,  of  any  character  whatsoever, 
not  covered  by  paragraph  (u)  of  this  section, 
when  it  is  determined  by  an  inspector  that  it 
presents  a  risk  of  spread  of  the  citrus  canker 
and  the  person  in  possession  thereof  has 
actual  notice  that  the  product,  article,  or 
means  of  conveyance  is  subject  to  the 
provisions  of  this  subpart. 

This  document  proposes  to  amend  the 
regulations  by  changing  provisions 
concerning  the  movement  from  Florida 
pursuant  to  limited  permits  of  fruit 
designated  as  regulated  articles:  by 
adding  provisions  for  the  movement 
pursuant  to  certificates  of  fruit  and  seed 
designated  as  regulated  articles;  by 
adding  provisions  to  allow  fruit 
designated  as  regulated  articles  and 
originating  outside  of  Florida  to  be 
moved  through  Florida  (including 
provisions  to  allow  such  fruit  to  be 
packed  in  Florida):  and  by  making 
related  miscellaneous  changes, 

CertiHcates  and  Limited  Permits 

Under  Federal  domestic  plant 
quarantine  programs,  there  is  a 
difference  between  the  use  of 
certificates  and  limited  permits. 
Certificates  are  issued  for  regulated 
articles  based  upon  a  determination 
that,  because  of  certain  conditions  (e.g.. 
the  article  is  free  of  pests),  there  is  no 
significant  pest  risk  prior  to  movement. 
Regulated  articles  accompanied  by  a 
certificate  can  be  moved  interstate 
without  further  restrictions.  Limited 
permits  are  issued  for  regulated  articles 
based  upon  a  determination  that, 
because  of  a  possible  pest  risk,  such 
articles  may  be  safely  moved  interstate 
only  subject  to  further  restrictions,  for 
example,  movement  to  limited  areas  or. 
movement  for  limited  purposes. 

Issuance  of  Limited  Pemuts  for  Fruit 

The  current  regulations  do  not  contain 
provisions  for  the  movement  of  any 
regulated  articles  pursuant  to 
certificates.  However,  the  current 
regulations  do  contain  provisions  for  the 
movement  under  limited  permits  of  fruit 
designated  as  regulated  articles.  In  this 
connection,  §  301.75-5(a)  provides  that: 

(a)  Fruit  designated  as  a  regulated  article 
may  be  moved  interstate  from  a  quarantined 
area  to  any  State  [the  term  Slate  is  defined  in 
the  regulations  to  include  all  States. 
Territories,  and  Possessions  of  the  United 
States]  other  than  American  Samoa,  Arizona, 
California.  Guam,  Hawaii,  Louisiana,  the 
Northern  Mariana  Islands,  Puerto  Rico. 
Texas,  or  the  Virgin  Islands  of  the  United 
States,  if  moved  pursuant  to  a  limited  permit 
issued  pursuant  to  paragraph  (b)  of  this 
section  and  attached  in  accordance  with 
§301/5-7,  and  if  not  unloaded  in  any  of  the 
States  or  Territories  listed  in  this  paragraph 
without  permission  from  an  inspector. 


The  provisions  of  current  §  301.75-5(b) 
set  forth  the  criteria  for  the  issuance  of  a 
limited  permit  for  the  movement  of  such 
fruit  as  follows: 

(b)  A  limited  permit  shall  be  issued  by  an 
inspector  for  the  movement  of  a  regulated 
article  if  such  inspector: 

(1)  Determines  that  the  fruit  originated  in 
an  area  found  to  be  free  of  citrus  canker 
based  on  surveys  conducted  by  inspectors 
appointed  by  the  Deputy  Administrator, 

(2)  Determines  that  the  fruit  is  free  of 
leaves,  litter,  and  stems  other  than  stems  less 
than  one  inch  in  length  attached  to  the  fruit, 
and 

(3)  Determines  that  the  fruit  has  been 
treated  by  a  thorough  wetting  with  a  solution 
containing  200  parts  per  million  active 
chlorine  for  a  period  of  at  least  two  minutes. 

It  is  proposed  to  amend  the  criteria  for 
the  issuance  of  limited  permits  for  the 
movement  of  fruit  designated  as 
regulated  articles  to  read  as  follows: 

A  limited  permit  shall  be  issued  by  an 
inspector  for  the  movement  of  fruit 
designated  as  a  regulated  article  if  such 
inspector: 

(1)  Determines  that  the  fruit  originated  from 
a  grove  that  has  not  received  a  regulated 
article  from  an  infested  nursery  or  grove  on 
or  after  August  25, 1983: 

(2)  Determines  that  there  is  no  infestation 
in  the  grove  from  which  the  fruit  originated 
based  on  two  surveys  conducted  by  an 
inspector  within  the  previous  12  month  period 
at  times  determined  by  the  Deputy 
Administrator  to  coincide  with  biological  and 
climatic  conditions  for  detecting  any 
presence  of  citrus  canker  and  with  one  of  the 
surveys  conducted  within  90  days  of  the 
beginning  of  harvest  for  such  fruit; 

(3)  Determines  that  no  infestation  has  been 
found  on  or  after  August  25. 1983.  in  a  buffer 
zone  of  0.5  mile  all  around  the  grove  from 
which  the  fruit  originated; 

(4)  Determines  that  the  fruit  is  free  of 
leaves,  litter,  and  stems  other  than  stems  less 
than  one  inch  in  length  attached  to  the  fruit: 

(5)  Determines  that  the  fruit  has  been 
treated  in  accordance  with  [proposed] 
S  301.75-12(a)  of  this  subpart: 

(6)  Determines  that  the  fruit  is  to  be  moved 
in  compliance  with  any  additional  emergency 
conditions  necessary  to  prevent  the  spread  of 
citrus  canker  pursuant  to  section  105  of  the 
Federal  Plant  Pest  Act  (7  U.S.C.  150dd);  and 

(7)  Determines  that  the  fruit  is  eligible  for 
movement  under  all  other  Federal  domestic 
plant  quarantines  and  regulations  applicable 
to  such  fruit. 

The  treatment  referred  to  in  item  (5) 
above  is  proposed  to  be  either: 

(1)  Thorough  wetting  with  a  solution 
containing  200  parts  per  million  active 
chlorine  for  a  period  of  at  least  2  minutes,  or 
(2)  thorough  wetting  with  a  solution 
containing  Sodium  0-Phenyl  Phenate  (SOPP) 
at  a  concentration  of  1.86  to  2  percent  of  the 
total  solution  for  45  seconds  if  the  solution 
has  sufficient  soap  or  detergent  to  cause  a 
visible  foaming  action  or  for  1  minute  if  the 
solution  does  not  contain  such  concentration 
of  soap  or  detergent. 


Also,  it  should  be  noted  that  the  terms 
"infestation"  and  "infested",  which  are 
used  in  items  (1),  (2).  and  (3)  above,  are 
defined  in  the  proposed  regulations  to 
mean: 

The  presence  of  citrus  canker  or  the 
existence  of  circumstances  that  make  it 
reasonable  to  believe  that  citrus  canker  is 
present. 

As  noted  above,  the  current 
regulations  relating  to  the  issuance  of  a 
limited  permit  for  fruit  state,  among 
other  things,  that  the  fruit  must  have 
originated  in  an  area  free  of  citrus 
canker.  If  applied  literally,  it  appears 
that  this  is  a  more  stringent  standard 
than  is  necessary  to  allow  the 
movement  of  fruit  pursuant  to  a  limited 
permit.  It  appears  that  the  proposed 
provisions  concerning  receipt  of 
regulated  articles  from  infested 
nurseries  or  groves,  the  proposed  survey 
provisions,  and  the  proposed  buffer  zone 
provisions  could  be  used  instead  and 
still  be  adequate  for  the  intended 
purpose.  These  provisions  would  be 
adequate  to  ensure  the  absence  of  other 
than  very  low  undetectable  levels  of 
infestation;  and  it  is  extremely  unlikely 
that  fruit  eligible  for  a  limited  permit 
under  such  criteria  would  be  infected 
with  citrus  canker.  Further,  the  proposed 
provisions  for  obtaining  a  limited  permit 
for  fruit  coupled  with  the  restrictions 
and  prohibitions  designed  to  ensure  that 
fruit  moved  pursuant  to  a  limited  permit 
is  not  moved  to  commercial  citrus 
producing  areas,  appear  to  be  adequate 
to  allow  the  interstate  movement  of  such 
fruit  without  presenting  a  significant  risk 
of  causing  the  spread  of  citrus  canker. 

The  provisions  concerning  leaves, 
litter,  and  stems  are  included  as  an    - 
added  precautionary  measure  aj^dinst 
the  spread  of  citrus  canker  because 
there  is  no  need  for  such  leaves,  litter,  or 
stems  to  accompany  the  frait.  The 
treatment  provisions  are  also  included 
as  an  added  precautionary  mea.sure  to 
ensure  that  any  surface  bacteria  that 
might  be  present  on  the  fruit  as  a  result 
of  contamination  would  be  destroyed. 

Currently,  the  regulations  only 
provide  for  the  chlorine  treatment 
(specified  above)  for  fruit.  It  is  proposed 
to  add  the  SOPP  treatment  as  an 
alternative  treatment  because  research  ' 
has  demonstrated  that  the  SOPP 
treatment  is  also  effective  to  destroy 
any  bacteria  that  might  be  present  on 
fruit  without  damage  to  the  fruit. 


'The  results  of  the  research  can  be  obtained  from 
the  Survey  and  Emergency  Response  Staff.  Plant 
Protection  and  Quarantine,  Animal  and  Plant 
Health  Inspection  Service,  U.S.  Department  of 
Agriculture.  Room  611.  Federal  Building.  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 
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Reduced  time  is  provided  fur  wetting 
when  soap  or  detergent  sufncient  to 
cause  a  visible  foaming  action  is  used  in 
the  solution  because  the  soap  or 
detergent  hastens  the  thorough  wetting 
of  the  fruit.  In  addition,  a  note  would  be 
added  to  state  that  SOPP  must  be 
applied  in  accordance  with  all  label 
directions.  Further,  a  footnote  would  be 
added  to  state  that  all  treatments  shall 
be  monitored  by  inspectors  to  assure 
compliance  with  the  treatment 
provisions. 

The  proposed  criteria  for  limited 
permits  and  certificates  contain 
provisions  which  relate  to  activities  on 
or  after  August  25, 1983.  The  date  is 
used  for  various  determinations  based 
on  the  conclusion  by  the  Department 
that  this  represents  the  earliest  date  that 
citrus  canker  would  have  been  present 
in  Florida. 

The  provisions  to  require  any 
additional  emergency  conditions  reflect 
the  statutory  authority  for  imposing  such 
conditions.  These  provisions  would  also 
be  applicable  with  respect  to  the 
issuance  of  certificates.  It  is  anticipated 
that  in  most  cases  the  imposition  of 
emergency  conditions  would  not  be 
necessary  for  the  movement  of  fruit 
pursuant  to  certificates  or  limited 
permits.  However,  the  imposition  of  any 
addition^Kemergency  conditions  would 
have  ltr^#luade  on  a  case-by -case 
basis.  stt!ce  it  appears  that  it  cannot  be 
anticipated  what  additional  emergency 
conditions  might  be  necessar>',  if  any.  If 
the  proposed  regulations  are  adopted 
and  additional  conditions  of  general 
applicability  are  developed,  action 
would  be  taken  to  add  them  to  the 
criteria  in  the  regulations  for  the 
issuance  of  certificates  or  limited 
permits,  as  appropriate. 

It  also  appears  that  it  would  be 
helpful  for  informational  purposes  to 
include  in  the  criteria  for  the  issuance  of 
a  limited  permit  or  a  certificate  that,  as  a 
condition  of  issuance  of  a  limited  permit 
or  certificate,  the  article  for  which  the 
certificate  or  limited  permit  is  requested 
must  be  eligible  for  movement  under  all 
other  Federal  domestic  plant  ^ 

quarantines  and  regulations  applicable 
to  such  article. 

Issuance  of  Certificates  for  Fruit 

It  is  also  proposed  to  allow  fruit 
designated  as  regulated  articles  to  be 
moved  interstate  from  Florida  pursuant 
to  certificates  and  thereby  allow  such 
articles  to  be  moved  interstate  without 
further  restrictions  under  the 
regulations.  It  is  proposed  that  the 
criteria  for  issuing  a  certificate  for  fruit 
would  be  the  same  as  set  forth  above  for 
a  limited  permit,  except  that  a  certificate 


would  be  issued  only  if  an  inspector 
also: 

(1)  Determines  thdt  the  fruit  onxinattd  from 
a  grove  that  hds  not  received  a  refiuldlwd 
article  from  an  exposed  nursery  or  grove  on 
or  after  August  25.  1983: 

(2)  Determines  that  the  fruit  originiited  from 
a  grove  with  a  0.5  mile  buffer  zone  all  around 
the  grove  in  which  no  regulated  article  which 
originated  in  an  infested  or  exposed  nursery 
or  grove  has  been  planted  or  promulgated  on 
or  after  August  25. 1983: 

|3)  Determines  that  there  is  no  infestation 
in  a  five  mile  buffer  zone  all  around  the  grove 
from  which  the  fruit  originated  based  on  a 
survey  conducted  by  an  inspector  within  the 
previous  12  month  period  at  a  time 
determined  by  the  Deputy  Administrator  tii 
coincide  vwith  biological  and  climatic 
conditions  for  detecting  anv  presence  of 
citrus  canker  and 

(4)  Determines  thai  the  fruit  originated  from 
u  grove  surrounded  by  a  five  mile  buffer  zone 
al'.  around  the  grove  in  which  all  regulated 
articles  which  originated  in  an  infested  or 
exposed  nursery  or  grove  on  or  after  August 
25. 1983.  and  which  were  planted  or 
propagated,  have  been  destroyed. 

It  should  be  noted  that  the  term 
"exposed",  which  is  used  in  items  (1) 
and  (2)  above,  is  proposed  to  be  defined 
as: 

Maving  contained  regulated  articles 
origindting  from  an  infested  grove,  nursery,  or 
other  premises. 

The  additional  criteria  are  designed  to 
ensure  that  fruit  eligible  for  a  certificate 
would  come  from  a  grove  that  does  not 
present  a  significant  risk  of  having 
undetected  low  levels  of  citrus  canker. 
The  criteria  for  determining  the 
possibility  of  having  undetected  low 
levels  of  citrus  canker  are  most  stringent 
for  the  grove.  The  criteria  are  slightly 
less  stringent  in  the  0.5  mile  buffer  zone 
around  the  grove,  and  even  less 
stringent  in  the  buffer  zone  that  is 
between  0.5  and  5  miles  around  the 
grove.  These  criteria  appear  to  be 
adequate  to  ensure  that  there  are  no  low 
level  undetected  infestations  caused  by 
the  movement  of  regulated  articles  to 
the  grove.  Further,  it  appears  that  these 
criteria  are  adequate  to  ensure  the 
absence  of  sufficiently  established 
infestations  of  citrus  canker  around  the 
grove  from  which  natural  spread  to  the 
grove  could  occur. 

Issuance  of  Certificates  for  Seed 

In  addition,  it  is  proposed  to  allow 
seed  designated  as  regulated  articles  to 
be  moved  interstate  from  Florida 
pursuant  to  certificates  and  thereby 
allow  such  articles  to  be  moved 
interstate  without  further  restrictions 
under  the  regulations.  It  is  proposed  that 
such  seed  be  eligible  for  movement 
pursuant  to  a  certificate  only  if  an 
inspector 


(1)  Determines  that  no  infestation  has  been 
found  in  the  grove  or  nursery  from  which  the 
seed  originated: 

(2)  Determines  that  the  seed  has  been 
treated  in  accordance  with  jproposedj 

5  301.75-12!b)  of  this  subpart: 

(3)  Determines  that  the  seed  is  to  be  moved 
in  compliance  with  any  additional  emergency 
conditions  necessary  to  prevent  the  spread  of 
the  citrus  canker  pursuant  to  section  106  of 
the  Federal  Want  Pest  Act  (7  U  S.C.  150dd): 
and 

(4)  Determines  that  the  seed  is  eligible  fur 
movement  under  all  other  Federal  domestic 
plant  quarantines  and  regulations  applicable 
to  such  seed. 

Seed  would  meet  the  proposed 
treatment  referred  to  in  item  (2)  if  the 
seed  was:  * 

Extracted  from  fruit  that  has  been  treated 
in  accordance  with  paragraph  (a)  of  this 
section  (treated  with  the  chlorine  treatment 
or  the  SOPP  treatment  referred  to  above  in 
accordance  with  proposed  S  301.75-12(b)|. 
then  cleaned  free  of  pulp,  then  immersed  in 
water  at  125*  F.  (51.6"  C  |  or  higher  for  10 
minutes,  then  immersed  in  a  solution 
containing  200  parts  per  million  active 
chlorine  for  a  period  of  at  least  2  minutes. 

In  order  to  protect  against  the  risk  of 
spread  of  citrus  canker  by  seek,  it  is 
necessary  to  ensure  that  the  seed  has 
not  become  contaminated  with  surface 
bacteria.  Research  has  demonstrated 
that  the  proposed  treatment  procedures 
are  adequate  to  keep  seed  from 
becoming  contaminated  with  citrus 
canker  bacteria,  and  to  destroy  any 
bacteria  that  might  be  on  the  seed 
without  damage  to  the  seed. 

Commerical  Citrus  Producing  Areas 

As  explained  above,  the  regulations 
include  provisions  designed  to  prevent 
fruit  moved  from  Florida  pursuant  to 
limited  permits  from  being  moved  to 
jurisdictions  that  have  commercial  citrus 
producing  areas.  The  State  of  Louisiana 
has  requested  that  fruit  moving  from 
Florida  pursuant  to  limited  permits  be 
allowed  to  be  moved  into  that  portion  of 
the  State  north  of  a  line  described  by  the 
following  Interstate  Highways: 

ItHjiinning  on  Interstate  10  at  the  western 
boundary  of  the  State,  extending  to  the 
junction  of  Interstate  10  and  Interstate  12  in 
Elalon  Rouge  Parish,  extending  on  Interstate 
12  to  the  junction  of  Interstate  10  and 
Inlerslrtle  12  in  St.  Tammary  Parish,  and 
extending  on  Interstate  10  to  the  Mississippi 
Stale  line. 

This  request  is  based  on  the  assertion 
that  the  portion  of  the  State  north  of  the 
described  line  does  not  have 
commercial  citrus  producing  areas  and 
that  Louisiana  has  in  place  adequate 
measures  to  ensure  that  the  fruit  moved 
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to  Louisiana  would  not  be  diverted  to 
places  in  Louisiana  south  of  the 
described  line. 

After  a  review  of  this  situation,  it  is 
proposed  to  amend  the  regulations  to 
provide  that:  I 

.  .  .  1*88  than  an  entire  Stale  may  be 
designated  as  a  commercial  citrus  producing 
area  only  if  the  Deputy  Administrator 
determines  that  the  area  not  included  as  a 
commercial  citrus  producing  area  does  not 
contain  commercial  citrus  plantings;  that  the 
Stale  has  adopted  and  is  enforcing 
requirements  on  the  intrastate  movement 
from  areas  not  designated  as  commercial 
citrus  producing  areas  to  commercial  citrus 
producing  areas  of  fruit  which  are  designated 
as  regulated  articles  and  which  were  moved 
inlcrstate  from  a  quarantined  Slate  pursuant 
to  a  limited  permit:  and  that  the  designation 
of  less  than  the  entire  State  as  a  commercial 
citrus  producing  area  will  otherwise  be 
adequate  to  prevent  the  interstate  spread  of 
citrus  canker.  i 

It  appears  that  fruit  moved  from 
Florida  pursuant  to  limited  permits 
could  be  allowed  to  move  into  portions 
of  listed  jurisdictions  that  meet  such 
criteria  without  increasing  the  risk  of 
causing  the  spread  of  citrus  canker. 
Further,  it  appears  that  the  portion  of 
Louisiana  north  of  the  described  line 
would  meet  the  proposed  criteria,  and, 
therefore,  it  is  proposed  to  exclude  such 
portion  of  Louisiana  from  designation  as 
a  commercial  citrus  producing  area. 

Movement  of  Regulated  Articles 
Without  Certincales  or  Limited  Permits 

It  is  proposed  to  allow  a  regulated 
article  to  move  interstate  through 
Florida  without  a  certificate  or  limited 
permit,  if: 

(1)  The  article  originated  outside  of  any 
quarantined  area. 

(2)  The  article  is  moved  directly  through 
the  quurantined  area,  and 

(3)  The  point  of  origin  of  the  article  i» 
clearly  indicated  by  shipping  documents  and 
its  identity  has  been  maintained. 

It  is  also  proposed  to  allow  fruit 
designated  as  a  regulated  article  to 
move  interstate  through  Florida  without 
a  certificate  or  limited  permit,  if: 

(1)  The  fruit  originated  outside  of  any 
quarantined  area: 

(2)  The  fruit  is  moved  directly  through  tne 
quarantined  area  except  for  slopping  for 
packing; 

(3)  The  packing,  and  any  related  activities 
are  subject  to  monitoring  by  inspectors; 

(4)  The  packing  is  conducted  only  under 
conditions  found  by  an  inspector  as  adequate 
to  assure  that  the  fruit  is  not  commingled 
with  any  regulated  article  originating  in  a 
quarantined  area  and  that  the  fruit  remains 
identifiable  during  such  activities: 

(5)  The  fruit  is  treated  in  Florida  in 
accordance  with  [proposed]  S  301.75-12(a) 
immediately  prior  to  being  put  into  shipping 


containers  that  are  new  and  bear  a  slalemeni 
indicating  the  origin  of  the  fruit; 

(6)  The  point  of  origin  of  the  fruit  is  clearly 
indicated  by  shipping  documents  and  its 
identity  has  been  maintained;  and 

(7)  The  packing  is  conducted  only  by  a 
person  who  has  entered  into  a  valid 
compliance  agreement  with  Plant  Protection 
and  Quarantine  whereby  it  is  agreed  that  any 
packing  and  related  activities  will  be 
conducted  only  in  accordance  with  the 
conditions  specified  in  this  section. 

There  does  not  appear  to  be  a 
significant  risk  that  a  regulated  article 
that  originated  outside  of  Florida  would 
become  contaminated  with  citrus  canker 
bacteria  while  in  Florida  under  either 
set  of  conditions  set  forth  above. 
Further,  it  is  proposed  to  require  that 
such  fruit  packed  in  Florida  be  treated 
as  a  precautionary  measure  to  ensure 
that  if  it  become  contaminated  with 
citrus  canker  bacteria,  the  bacteria 
would  be  destroyed. 

Miscellaneous 

It  is  proposed  to  add  provisions  (set 
forth  in  proposed  §  301.75-7(d))  to  allow 
any  person  who  has  entered  into  and  is 
operating  under  a  compliance  agreement 
to  execute  and  issue  a  certificate  or 
limited  permit  for  the  interstate 
movement  of  a  regulated  article  if  such 
person  has  treated  such  regulated  article' 
in  accordance  with  proposed  §  301.75-12 
and  if  an  inspector  has  made  an  initial 
determination  that  such  article  is 
otherwise  eligible  for  a  certificate  or 
limited  permit  in  accordance  with 
proposed  §  301.75-7.  These  initial 
determinations  concerning  the  eligibility 
for  issuance  of  a  certificate  or  limited 
permit  would  be  limited  to  inspectors 
because  of  their  nature  and  complexity. 

.Mso.  proposed  §  301.75-7(e)  sets  forth 
provisions  for  the  withdrawal  of  a  ^ 
certificate  or  limited  permit  by  an 
inspector  upon  a  determination  that  the 
holder  thereof  has  not  complied  with 
conditions  for  the  use  of  the  document. 
This  section  also  contains  proposed 
provisions  for  notifying  the  holder  of  the 
reasons  for  the  withdrawal  and  for 
holding  a  hearing  if  there  is  any  confiict 
concerning  any  material  fact. 

Proposed  §  301.75-8  sets  forth 
provisions  for  the  issuance  and 
cancellation  of  compliance  agreements. 
Specifically,  it  is  proposed  that 
compliance  agreements  be  allowed  to  be 
entered  into  by  any  person  who  is 
engaged  in  the  business  of  growing, 
handling,  or  moving  regulated  articles 
and  who  agrees  in  writing  to  comply 
with  the  regulations  and  any  conditions 
imposed  pursuant  thereto.  Compliance 
agreements  would  be  provided  for  the 
convenience  of  persons  who,  because  of 
their  business,  are  involved  in  frequent 
shipments  of  regulated  articles  from 


quarantined  areas,  and  are  designed  to 
ensure  that  persons  issuing  certificates 
and  limited  permits  are  knowledgeable 
with  respect  to  the  requirements  of  the 
regulations  and  have  agreed  to  comply 
with  them. 

Proposed  {  301.75-8  also  provides  that 
a  compliance  agreement  may  be 
cancelled  by  an  inspector  supervising  its 
enforcement  whenever  the  inspector 
finds  that  a  person  who  has  entered  into 
such  an  agreement  has  failed  to  comply 
with  any  of  the  provisions  of  the 
regulations.  The  holder  of  the 
compliance  agreement  would  be  given 
an  opportunity  for  a  hearing  to  resolve  a 
conflict  as  to  any  material  fact.  A 
footnote  would  also  be  added  to  explain 
where  compliance  agreement  forms  can 
be  obtained. 

For  informational  purposes,  in 
addition  to  the  definitions  of  "exposed" 
and  "infested"  referred  to  above,  it  is 
proposed  to  add  definitions  of  the  terms 
"certificate,"  "compliance  agreement." 
and  "Plant  Protection  and  Quarantine." 
Also,  for  informational  purposes  various 
footnotes  would  be  added.  In  addition, 
nonsubstantive  miscellaneous  changes 
would  be  made  for  purposes  of  clarity. 

Execudve  Order  12291  and  Regulatory 
Flexibility  Act 

This  proposal  is  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  this  rule  would  not  have 
a  significant  effect  on  the  economy; 
would  not  cause  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industrifcj.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  and  would  not  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

As  explained  above,  the  regulations 
regulate  certain  interstate  movements  of 
articles  from  Florida  that  are  designated 
as  regulated  articles. 

With  regard  to  fruit  designated  as  . 
regulated  articles  (primarily  citrus  fruit), 
it  also  appears  that  the  proposed 
regulations  would  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities.  Specifically,  the  proposed 
regulations  affect  only  fresh  fruit  and 
less  than  20  percent  of  Florida  citrus 
fruit  is  sold  fresh.  Further,  the  proposed 
regulations  permit  fresh  fruit  designated 
as  a  regulated  article  to  be  shipped 
interstate  if  certain  conditions  are  met. 
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including  the  requirement  that  the  fresh 
fruit  not  be  shipped  directly  or  indirectly 
to  other  commercial  citrus  producing 
areas.  Shipment  of  fresh  fruit  from 
Florida  to  other  commercial  citrus 
producing  areas  has  historically  only 
involved  about  1  percent  of  the  total 
Florida  citrus  production.  Therefore,  it 
appears  that,  althought  many  of  the 
entities  that  produce  or  sell  citrus  fruit 
may  be  small  entities,  the  proposed 
regulations  would  not  have  a  significant 
economic  impact  on  these  entities  or 
any  other  small  entities. 

Further,  with  regard  to  seed 
designated  as  regulated  articles,  it 
appears  thjt  prior  to  the  establishment 
of  the  current  regulations,  there  was  an 
insignificant  amount  of  such  seed 
shipped  interstate  from  Florida. 

In  addition,  it  is  anticipated  that  the 
amount  of  regulated  articles  that  would 
be  shipped  through  Florida  without  a 
certificate  or  limited  permit  (including 
such  fruit  packed  in  Florida)  would 
represfnt  an  insignificant  amount  or 
regulated  articles  moved  in  interstate 
commerce. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  the  adoption  of  the 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

In  accordance  with  section  3504(h)  of 
the  Paperwork  Reduction  Act  of  1980  (44 
use.  3504(h)).  the  information 
collection  provisions  that  are  included 
in  'Subpart— Citrus  Canker"  (7  CFR 
301.75  etseq.]  have  been  approved  by 
the  Office  of  Management  and  Budget 
and  have  been  assigned  OMB  Control 
Number  0579-0093. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
disease.  Plant  pests.  Plants 
(Agriculture).  Quarantine. 
Transportation,  and  Citrus  canker. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Under  the  circumstances  described 
above,  it  is  proposed  to  amend  7  CFR 
Part  301  as  follows: 

1.  The  authority  citation  for  Part  301 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  150dd.  150ee.  150ff.  161. 
162.  and  164-167;  7  CFR  il7.  i51.  and 
371.2(c). 

2.  Subpart — Citrus  Canker  (contained 
in  7  CFR  301. 75  et  seq.)  would  be  revised 
to  read  as  follows: 


Subpart — Citrus  Canker 

Sec. 

301.75    Prohibitions. 

301.75-1     Definitions. 

301.75-2    Regulated  articles. 

301.75-3    Quarantined  areas. 

301.75-4    Commercial  citrus  producing  areas. 

301.75-5    Movement  of  regulated  articles  for 

expenmental  or  scientific  purposes. 
301.75-6    Conditions  governing  the  interstate 

movement  of  regulated  articles  from 

quarantined  areas. 
301.75-7    Issuance  and  canrelldtion  of 

certificates  and  limited  permits. 
301.75-6    Compliance  agreement  and 

cancellation  thereof 
301.75-9    Assembly  and  inspection  of 

regulated  articles. 
301.75-10    Attachment  and  disposition  of  a 

certificate  or  limited  permii. 
301.75-11    Costs  and  charges. 
301.75-12    Treatments. 
301.75-13    Determination  of  extraordinary 

emergency. 
301.75-14    Inspection,  seizure,  quarantine. 

and  other  actions. 
301.75-15    Compensation  for  destroyed 

plants. 
301.75-16    Claim  for  compensation. 

Subpart— Citrus  Canker 

§301.7S    ProMlMttons. 

(a)  No  common  carrier  or  other  person 
shall  move  interstate  from  any 
quarantined  area  any  regulated  article 
except  in  accordance  with  the 
conditions  prescribed  in  this  subpart. 

(b)  No  common  carrier  or  other  person 
shall  move  interstate  from  an  area  nut 
designated  as  a  quarantined  area  to  a 
commercial  citrus  producing  area  any 
regulated  article  which  originated  in  a 
quarantined  area  and  which  was  moved 
from  the  quarantined  area  pursuant  to  a 
limited  permit. 

§301.75-1    Oeflnltiona. 

Terms  used  in  the  singular  form  in  this 
subpart  shall  be  construed  as  the  plural 
and  vice  versa,  as  the  case  may 
demand.  The  following  terms,  when 
used  in  this  subpart,  shall  be  construed 
respectively  to  mean: 

Certificate.  A  document  which  is 
issued  for  a  regulated  article  by  an 
inspector  or  by  a  person  operating  under 
a  compliance  agreemery,  and  which 
represents  that  such  a^icle  is  eligible  for 
interstate  movementih  accordance  with 
9  301.75-7.  / 

Citrus  canker,  wie  plant  disease 
caused  by  the  bacteria,  Xanthomonas 
campestris  pv.  citri  (Hasse)  Downson,  in 
any  stage  of  d^elopment. 

Compliance  agreement.  A  written 
agree.nent  between  Plant  Protection  and 
Quarantine  and  a  person  engaged  in  the 
business  of  growing,  handling,  or  moving 
regulated  articles,  wherein  the  person 
agrees  to  comply  with  the  provisions  of 


this  subpart  and  any  conditions  imposed 
pursuant  thereto. 

Container  plant.  Any  plant  in  a 
container  propagated  for  replanting  or 
ornamental  purposes. 

Deputy  .Administrator.  The  Deputy 
Administrator  of  the-Animal  and  Plant 
Health  Inspection  Service  for  Plant 
Protection  and  Quarantine,  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  to  act  in  his  or  her  stead 
has  been  or  may  hereafter  be  delegated. 

Exposed.  Having  contained  regulated 
articles  originating  from  an  infested 
grove,  nursery,  or  other  premises. 

Grove.  Any  permanent  stand  of  plants 
maintained  for  the  purpose  of  producing 
fruit. 

Infestation  or  infested.  The  presence 
of  citrus  canker  or  the  existence  of 
circumstances  that  make  it  reasonable 
to  believe  that  citrus  canker  is  present. 

Inspector.  Any  employee  of  Plant 
Protection  and  Quarantine.  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  or  other 
person,  authorized  by  the  Deputy 
Administrator  in  accordance  with  law  to 
enforce  the  provisions  of  this  subpart. 

Interstate.  From  any  State  into  or 
through  any  other  State. 

Limited  permit.  A  document  v^'hich  is 
issued  for  a  regulated  article  by  an 
insnector  or  a  person  operating  under  a 
compliance  agreement  and  which 
represents  that  such  regulated  article  is 
eligible  for  interstate  movement  in 
accordance  with  §  301.75-7. 

Moved.  Shipped,  offered  for  shipment 
to  a  common  carrier,  received  for 
transportation  or  transported  by  a 
common  carrier,  or  carried,  transported, 
moved,  or  allowed  to  be  moved  by  any 
means. 

Movement  or  move.  The  act  of 
shipping,  offering  for  shipment  to  a 
common  carrier,  receiving  for 
transportation  or  transporting  by  a 
common  carrier  or  carrying, 
transporting,  moving,  or  allowing  to  be 
moved  by  any  means. 

Nursery.  Any  premises  at  which 
plants  are  grown  or  maintained  for  the 
purpose  of  propagating  or  replanting  or 
for  ornamental  purposes  but  not 
including  any  grove  on  such  premises. 

Person.  Any  individual,  partnership, 
corporation,  company,  society, 
association,  or  other  organized  group. 

Plant  Protection  and  Quarantine.  The 
organizational  unit  within  the  Animal 
and  Plant  Health  Inspection  Service, 
U.S.  Department  of  Agriculture, 
delegated  responsibility  for  enforcing 
provisions  of  the  Plant  Quarantine  Act, 
the  Federal  Plant  Pest  Act,  and  related 
legislation,  and  quarantines  and 
regulations  promulgated  thereunder. 
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Quarantined  area.  Any  State,  or  any 
portion  thereof,  listed  in  §  3(n.75-3(a)  or 
otherwise  designated  as  a  quarantined 
area  in  accordance  with  5  301.75-3(b). 

Regulated  article.  Any  article  listed  in 
§  301.75-2(a)  or  otherwise  designated  as 
a  regulated  article  in  accordance  with 
§  301.75-2(b). 

State.  Each  of  the  several  States  of  the 
United  States,  the  District  of  Columbia, 
Guam,  the  Northern  Mariana  Islands, 
Puerto  Rico,  the  Virgin  Islands  of  the 
United  States,  and  all  other  Territories 
and  Possessions  of  the  United  States. 

§  301.75-2    Regulated  articles. 

(a)  Plants  or  plant  parts,  including 
fruit  and  seeds,  of  any  of  the  following: 

All  species,  clones,  cultivars.  strains, 
varieties,  ana  hybrids  of  the  genera 
Citrus  and  Fortune/la.  and  all  clones, 
cultivars,  strains,  varieties,  and  hybrids 
of  the  species  Qpncirvs  trifuUata  (this 
includes  large  numbers  of  such  articles; 
the  most  common  are  lemon,  pummelo, 
grapefruit,  key  lime,  persian  lime, 
tiingerine,  satsuma,  tongor,  citron,  sweet 
o'-ange,  sour  orange,  mandarin,  tangelo, 
ethrog,  kumquat,  limequat,  calamondin, 
and  trifoliate  orange). 

(b)  Any  other  product,  article,  or 
means  of  conveyance,  of  any  character 
whatsoever,  not  covered  by  paragraph 
(a)  of  this  section,  when  it  is  determined 
by  an  inspector  that  it  presents  a  risk  of 
spread  of  citrus  canker  and  the  person 
ia  possession  thereof  has  actual  notice 
that  the  product,  article,  or  means  of 
conveyance  is  subject  to  the  provisions 
r.f  this  subpart. 

§  301.7S-3    Quarantined  areas. 

(a)  The  entire  State  of  Florida. 

(b)  The  Deputy  Administrator  or  an 
inspector  may  temporarily  designate 
any  nonquarantined  area  as  a 
qiinrantined  area  upon  a  determination 
that  an  infestation  exists.  Written  notice 
of  such  designation  shall  be  given  to  the 
owner  or  person  in  possession  of  such 
nonquarantined  area,  and,  thereafter, 
the  interstate  movement  of  any 
r6:gulated  article  from  such  area  shall  be 
subject  to  the  applicable  provisions  of 
this  subpart.  As  soon  as  practicable, 
such  area  shall  be  added  to  the  list  in 
paragraph  (a)  of  this  section  or  such 
designation  shall  be  terminated  by  the 
Deputy  Administrator  or  an  inspector, 
and  notice  thereof  shall  be  given  to  the 
owner  or  person  in  possession  of  the 
area. 

§  301.75-4    Commercial  citrus  producing 
areas. 

(a)  The  following  are  designated  as 
commercial  citrus  producing  areas: 

American  Samoa 
Arizona 


California 

Florida 

Guam 

Hawaii  • 

That  portion  of  Louisiana  south  of  a  line 
described  by  the  following  Interstate 
Highways:  Beginning  on  Interstate  10  at  the 
western  boundary  of  the  State,  extending  to 
the  junction  of  Interstate  10  and  Interstate  12 
in  Baton  Rouge  Parish,  extending  on 
Interstate  12  to  the  junction  of  Interstate  10 
and  Interstate  12  in  St.  Tammary  Parish,  and 
extending  on  Interstate  10  to  the  Mississippi 
Stale  line. 

Northern  Mariana  Islands 
Puerto  Rico 
Texas 
Virgin  Islands  of  the  United  States 

(b)  The  hst  in  paragraph  (a)  of  this 
section  is  intended  to  include 
jurisdictions  which  have  commercial 
citrus  producing  areas.  Less  than  an 
entire  State  may  be  designated  as  a 
commercial  ciuus  producing  area  only  if 
the  Deputy  Administrator  determines 
that  the  area  not  included  as  a 
commercial  citrus  producing  area  does 
not  contain  commercial  citrus  plantings; 
that  the  State  has  adopted  and  is 
enforcing  a  prohibition  on  the  intrastate 
movement  from  areas  not  designated  as 
commercial  citrus  producing  areas  to 
commercial  citrus  producing  areas  of 
fruit  which  are  designated  as  regulated 
articles  and  which  were  moved 
interstate  from  a  quarantined  State 
pursuant  to  a  limited  permit;  and  that 
the  designation  of  less  than  the  entire 
State  as  a  commercial  citrus  producing 
area  will  otherwise  be  adequate  to 
prevent  the  inierstale  spread  of  citrus 
canker. 

§  301.75-5    Movement  of  regulated  articles 
lor  experlmeruji  or  scientific  purposes. 
A  regulated  article  may  be  moved 
interstate  from  a  quarantined  area  if: 

(a)  Moved  by  the  United  States 
Department  of  Agriculture  for 
experimental  or  scientific  purposes; 

(b)  Moved  pursuant  to  a  Departmental 
permit  issued  for  such  article  by  the 
Deputy  Administrator; 

(c)  Moved  in  accordance  with 
conditions  specified  on  the 
Departmental  permit  and  determined  by 
the  Deputy  Administrator  to  be 
adequate  to  prevent  the  spread  of  citrus 
canker,  i.e.,  conditions  of  treatment, 
processing,  growing,  shipment,  disposal; 
and 

(d)  Moved  with  a  Departmental  tag  or 
label  securely  attached  to  the  outside  of 
the  container  containing  the  article  or 
securely  attached  to  the  article  itself  if 
not  in  a  container,  with  such  tag  or  label 
bearing  a  Departmental  permit  number 
corresponding  to  the  number  of  the 
Departmental  permit  issued  for  such 
article. 


S301.75-S    Conditions  governing  the 
Interstate  movement  of  regulated  artlcies 
from  quarantined  areas. ' 

(a)  Any  regulated  article  may  be 
moved  interstate  from  a  quarantined 
area  if  moved  with  a  certificate  issued 
and  attached  in  accordance  with 

§§  301.75-7  and  301.75-10. 

(b)  Fruit  designated  as  a  regulated 
article  may  be  moved  interstate  from  a 
quarantined  area  other  than  to  a 
commercial  citrus  producing  area  if 
moved  with  a  limited  permit  issued  and 
attached  in  accordance  with  §§  301  75-7 
and  301.75-10,  and  if  not  unloaded  in 
any  commercial  citrus  producing  area 
without  permission  from  an  inspector. 

(c)  Any  regulated  article  may  be 
moved  interstate  through  a  quarantined 
area  without  a  certificate  or  limited 
permit,  if: 

(1)  The  article  originated  outside  of 
bny  quarantined  area, 

12)  The  article  is  moved  directly 
through  the  quarantined  area,  and 

(3)  The  point  of  origin  of  the  article  is 
clearly  indicated  by  shipping  documents 
and  its  identity  has  been  maintained. 

(d)  In  addition  to  being  eligible  for 
movement  pursuant  to  paragraph  (c)  of 
this  section,  fruit  designated  as  a 
regulated  article  may  be  moved 
interstate  through  a  quarantined  area 
without  a  certificate  or  limited  permit,  if: 

(1)  The  fruit  originated  outside  of  any 
quarantined  area, 

(2)  The  fruit  is  moved  directly  through 
the  quarantined  area  except  for  stopping 
for  packing; 

(3)  The  packing,  and  any  related 
activities  are  subject  to  monitoring  by 
inspectors; 

(4)  The  packing  is  conducted  only 
under  conditions  found  by  an  inspector 
as  adequate  to  assure  that  the  fruit  is 
not  commingled  with  any  regulated 
article  originating  in  a  quarantined  area 
and  that  the  fruit  remains  identifiable 
during  such  activities; 

(5)  The  fruit  is  treated  in  Florida  in 
accordance  with  §  301.75-12(a) 
immediately  prior  to  being  put  into 
shipping  containers  that  are  new  and 
bear  a  statement  indicating  the  origin  of 
the  fruit; 

(6)  The  point  of  origin  of  the  fruit  is 
cleariy  indicated  by  shipping  documents 
and  its  identity  has  been  maintained; 
and 

(7)  The  packing  is  conducted  only  by  a 
person  who  has  entered  into  a  valid 
compliance  agreement  with  Plant 
Protection  and  Quarantine  whereby  it  is 
agreed  that  any  packing  and  related 


'  RequiremenU  under  all  other  applicable  Federal 
domestic  plant  quarantines  and  regulation!  must 
also  t>e  met. 
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activities  will  be  conducted  only  in 
accordance  with  the  conditions 
specified  in  this  section. 

§  301.7S-7    IsMMncc  and  cancellation  of 
c«flif  icataa  and  HnWtad  panntta. 

(a)  A  certificate  shall  be  issued  by  an 
inspector  for  the  movement  of  fruit 
designated  as  a  regulated  article  if  such 
inspector: 

(1)  Determines  that  the  fruit  originated 
from  a  grove  that  has  not  received  a 
regulated  article  from  an  infested  or 
exposed  nursery  or  grove  on  or  after 
August  25. 1983; 

(2]  Determines  that  there  is  no 
infestation  in  the  grove  from  which  the 
fruit  originated  based  on  two  surveys 
conducted  by  an  inspector  within  the 
previous  12  month  period  at  times 
determined  by  the  Deputy  Administrator 
to  coincide  with  biological  and  climatic 
conditions  for  detecting  any  presence  of 
citrus  canker  and  with  one  of  the 
surveys  conducted  within  90  days  of  the 
beginning  of  harvest  for  such  fruit: 

(3)  Determines  that  no  infestation  has 
been  found  on  or  after  August  25, 1983. 
in  a  buffer  zone  of  0.5  mile  all  around 
the  grove  from  which  the  fruit 
originated: 

(4)  Determines  that  the  fruit  originated 
from  a  grove  with  a  0.5  mile  buffer  zone 
all  around  the  grove  in  which  no 
regulated  article  which  originated  in  an 
infested  or  exposed  nursery  or  grove  has 
been  planted  or  propagated  on  or  after 
August  25. 1983: 

(5)  Determines  that  there  is  no 
infestation  in  a  five  mile  buffer  zone  all 
around  the  grove  from  which  the  fruit 
originated  based  on  a  survey  conducted 
by  an  inspector  within  the  previous  12 
month  period  at  a  time  determined  by 
the  Deputy  Administrator  to  coincide 
with  biological  and  climatic  conditions 
for  detecting  any  presence  of  citrus 
canker 

(6)  Determines  that  the  fruit  originated 
from  a  grove  surrounded  by  a  five  mile 
buffer  zone  all  around  the  grove  in 
which  all  regulated  articles  which 
originated  in  an  infested  or  exposed 
nursery  or  grove  on  or  after  August  25. 
1933.  and  which  were  planted  or 
propagated,  have  been  destroyed; 

(7)  Determines  that  the  fruit  is  free  of 
leaves,  litter,  and  stems  other  than 
stems  less  than  one  inch  in  length 
attached  to  the  fruit; 

(8)  Determines  that  the  fruit  has  been 
treated  in  accordance  with  S  301. 75- 
12(a)  of  this  subpart 

(9)  Determines  that  the  fruit  is  to  be 
moved  in  compliance  with  any 
additional  emergency  conditions 
necessary  to  prevent  the  spread  of  citrus 
canker  pursuant  to  section  105  of  the 


Federal  Plant  Pest  Act  (7  U.S.C. 
150dd) »;  and 

(10)  Determines  that  the  fruit  is 
eligible  for  movement  under  all  other 
Federal  domestic  plant  quarantines  and 
regulations  applicable  to  such  fruit. 

(b)  A  certificate  shall  be  issued  by  an 
inspector  for  the  movement  of  seed 
designated  as  a  regulated  article  if  such 
inspector: 

(1)  Determines  that  no  infestation  has 
been  found  in  the  grove  or  nursery  from 
which  the  seed  originated: 

(2)  Determines  that  the  seed  hds  been 
treated  in  accordance  with  §  301.75- 
12(b)  of  this  subpart; 

(3)  Determines  that  the  seed  is  to  be 
moved  in  compliance  with  any 
additional  emergency  conditions 
necessary  to  prevent  the  spread  of  citrus 
canker  pursuant  to  section  105  uf  the 
Federal  Plant  Pest  Act  (7  I'.S.C. 
150dd)  »;  and 

(4)  Determines  that  the  M^rd  is  eligible 
for  movement  under  all  other  Federal 
domestic  plant  quarantines  nnd 
regulations  applicable  to  such  seed. 

(c)  A  limited  permit  shall  be  issued  by 
an  inspector  for  the  movement  of  fniit 
designated  as  a  regulated  article  if  such 
inspector: 

(1)  Determines  that  the  fruit  originated 
from  a  grove  that  has  not  received  a 
regulated  article  from  an  infested 
nursery  or  grove  on  of  after  August  25. 
1983: 

(2)  Determines  that  there  is  no 
infestation  in  the  grove  from  which  the 
fruit  originated  based  on  two  surveys 
conducted  by  an  inspector  within  the 
previous  12  month  period  at  times 
determined  by  the  Deputy  Administrator 
to  coincide  with  biological  and  climatic 
conditions  for  detecting  any  presence  of 
citrus  canker  and  with  one  of  the 
surveys  conducted  within  90  days  of  (he 
beginning  of  harvest  for  such  fruit: 

(3)  Determines  that  no  infestation  has 
been  found  on  or  after  August  23. 1983. 
in  a  buffer  zone  of  0.5  mile  all  around 
the  grove  from  which  the  fruit 
originated: 

(4)  Determines  that  the  fruit  is  free  of 
leaves,  litter,  and  stems  other  than 
stems  less  than  one  inch  in  length 
attached  to  the  fruit; 


'  section  10S  of  the  Federal  Plant  IVst  At  I  (7 
U.S.C.  ISOdd)  provides,  amonx  other  ihini;*  '.h<il  Ihe 
Secretary  of  Agncullure  may  whenever  he  deems  il 
necetaary  as  an  emergency  measure  in  order  to 
prevent  (he  dissemination  of  any  plant  pest  new  lo 
or  not  theretofore  known  lo  be  widely  prevalent  or 
distributed  within  and  throughout  the  l.inited  States, 
seize,  quarantine,  treat,  apply  other  remedial 
measures  to.  destroy,  or  otherwise  dispose  of  m 
such  manner  as  he  deems  appropriate,  any  product 
or  article  of  any  character  whatsoever,  or  means  of 
conveyance,  which  is  moving  into  or  through  the 
United  Stales  or  interstate,  and  which  he  has  reason 
to  believe  is  infested  or  infected  by  or  contains  any 
such  plant  pest. 


(5)  Determines  that  the  fruit  has  been 
treated  in  accordance  with  paragraph 

S  301.75-12(a)  of  this  subpart: 

(6)  Determines  that  the  fruit  is  lo  be 
moved  in  compliance  with  any 
additional  emergency  conditions 
necessary  to  prevent  the  spread  of  citrus 
canker  pursuant  to  section  105  of  the 
Federal  Plant  Pest  Act  (7  U.S.C. 
150dd) »;  and 

(7)  Determines  that  the  fruit  is  eligible 
for  movement  under  all  other  Federal 
domestic  plant  quarantines  and 
regulations  applicable  to  such  fruit. 

(d)  Certificates  and  limited  permits  for 
use  for  movement  of  regulated  articles 
may  be  issued  by  an  inspector  to  any 
person  engaged  in  the  business  of 
growing,  handling,  or  moving  regulated 
articles  provided  such  person  is 
operating  under  a  compliance 
agreement.  Any  such  person  may 
execute  and  issue  a  certificate  or  limited 
permit  for  the  interstate  movement  of  a 
regulated  article  if  such  person  has 
treated  such  regulated  article  in 
accordance  with  the  provisions  in 

§  301.75-12  and  the  inspector  has  made 
the  determination  that  such  article  is 
otherwise  eligible  for  a  certificate  or 
limited  permit  in  accordance  with  the 
provisions  of  this  section. 

(e)  Any  certificate  or  limited  permit 
which  has  been  issued  or  authorized 
may  be  withdrawn  by  an  inspector  if 
such  inspector  determines  that  the 
holder  thereof  has  not  complied  with 
any  conditions  under  the  regulations  for 
the  use  of  such  document.  The  reasons 
for  the  withdrawal  shall  be  confirmed  in 
writing  as  promptly  as  circumstances 
allow.  Any  person  whose  certificate  or 
limited  permit  has  been  withdrawn  may 
appeal  the  decision  in  writing  to  the 
Deputy  Administrator  within  ten  days 
after  receiving  the  written  notification  of 
the  withdrawal.  The  appeal  shall  state 
all  of  the  facts  and  reasons  upon  which 
the  person  relies  lo  .show  that  the 
certificate  or  limited  permit  was 
wrongfully  withdrawn.  The  Deputy 
Administrator  shall  grant  or  deny  the 
appeal,  in  writing,  stating  the  reasons 
for  such  decision,  as  promptly  as 
circumbtances  allow.  If  there  is  a 
conflict  to  any  material  fact,  a  hearing 
shall  be  held  to  resolve  such  conflict. 
Rules  of  Practice  concerning  such  a 
hearing  will  be  adopted  by  the  Deputy 
Administrator. 

{  301.75-9    Complianca  agra«m«nt  and 
cancaHation  ttiaraof. 

(a)  Any  person  engaged  in  the 
business  of  growing,  handling,  or  moving 
regulated  articles  may  enter  into  a 
compliance  agreement  to  facilitate  the 
movement  of  regulated  articles  under 
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this  subpart '.  The  compliance 
agreement  shall  be  a  written  agreement 
between  a  person  engaged  in  such  a 
business  and  Plant  Protection  and 
Quarantine,  wherein  the  person  agrees 
to  comply  with  the  provisions  of  this 
subpart  and  any  conditions  imposed 
pursuant  thereto. 

(b)  Any  compliance  agreement  may  be 
cancelled  orally  or  in  writing  by  the 
inspector  who  is  supervising  its 
enforcement  whenever  the  inspector 
finds  that  such  person  has  failed  to 
comply  with  the  provisions  of  this 
subpart  or  any  conditions  imposed 
pursuant  thereto.  If  the  cancellation  is 
oral,  the  decision  and  the  reasons 
therefore  shall  be  confirmed  in  writing, 
as  promptly  as  circumstances  allow. 
Any  person  whose  compliance 
agreement  has  been  cancelled  may 
appeal  the  decision,  in  writing,  within 
ten  days  after  receiving  written 
notification  of  the  cancellation.  The 
appeal  shall  state  all  of  the  facts  and 
reasons  upon  which  the  person  relies  to 
show  that  the  compliance  agreement 
was  wrongfully  cancelled.  The  Deputy 
Administrator  shall  grant  or  deny  the 
appeal,  in  writing,  stating  the  reasons 
for  such  decision,  as  promptly  as 
circumstances  allow.  If  there  is  a 
conflict  as  to  any  material  fact,  a 
hearing  shall  be  held  to  resolve  such 
conflict.  Rules  of  Practice  concerning 
such  a  hearing  will  be  adopted  by  the 
Deputy  Administrator. 

§  301.7S-9    Assembly  and  Inspection  of 
regulated  articles. 

(a)  Any  person  who  desires  to  move 
interstate  a  regulated  article 
accompanied  by  a  certificate  or  limited 
permit  shall,  as  far  in  advance  as 
possible  (should  be  no  less  than  48 
hours  before  the  desired  movement), 
request  an  inspector  ♦  to  take  any 
necessary  action  under  this  subpart 
prior  to  movement  of  the  regulated 
article. 

(b)  Such  article  shall  be  assembled  at 
such  point  and  in  such  manner  as  the 
inspector  designates  as  necessary  to 
comply  with  the  requirements  of  this 
subpart. 


"  Compliance  agreements  may  be  arranged  by 
contacting  a  local  office  of  Plant  Protection  and 
Quarantine  (local  offices  are  listed  in  telephone 
directories),  or  by  contacting  the  Deputy 
Administrator.  Plant  Protection  and  Quarantine, 
Animal  and  Plant  Health  Inspection  Service, 
Federal  Building,  Hyattsville.  MD  20762. 

*  Inspectors  are  assigned  to  local  offices  of  Plant 
Protection  and  Quarantine  which  are  listed  in 
telephone  directories.  Information  concerning  such 
local  offices  may  also  be  obtained  from  the  Deputy 
Administrator,  Plant  Protection  and  Quarantine, 
Animal  and  Plant  Health  Inspection  Service. 
Federal  Building.  Hyattsville,  MD  207S2. 


§  301.75-10    Attachment  and  disposition  of 
a  certificate  or  limited  permit 

(a)  A  certificate  or  limited  permit 
required  for  the  interstate  movement  of 
a  regulated  article,  during  such 
movement,  shall  be  securely  attached  to 
the  outside  of  the  containers  containing 
the  regulated  article,  securely  attached 
to  the  article  itself  if  not  in  a  container, 
or  securely  attached  to  the  consignee's 
copy  of  the  accompanying  waybill  or 
other  shipping  document:  Provided, 
however,  that  the  requirements  of  this 
section  may  be  met  by  attaching  the 
limited  permit  to  the  consignee's  copy  of 
the  waybill  or  other  shipping  documents 
only  if  the  regulated  article  is 
sufficiently  described  on  the  certificate, 
limited  permit,  or  shipping  document  to 
identify  such  article. 

(b)  The  certificate  or  limited  permit  for 
the  movement  of  a  regulated  article 
shall  be  furnished  by  the  carrier  to  the 
consignee  at  the  destination  of  the 
shipment. 

§301.75-11    Costs  and  Charges. 

The  services  of  the  inspector  shall  be 
furnished  without  cost.  The  United 
States  Department  of  Agriculture  will 
not  be  responsible  for  any  costs  or 
charges  incident  to  inspections  or 
compliance  with  the  provisions  in  this 
subpart,  other  than  for  the  services  of 
the  inspector. 

§  301.75-12    Treatments.'' 

Treatments  for  regulated  articles  shall 
be  as  follows: 

(a)  Fruit.  Thorough  wetting  with  a 
solution  containing  200  parts  per  million 
active  chlorine  for  a  period  of  at  least  2 
minutes:  or  thorough  wetting  with  a 
solution  containing  Sodium  0-Phenyl 
Phenate  (SOPP)  at  a  concentration  of 
1.86  to  2  percent  of  the  total  solution  for 
45  seconds  if  the  solution  has  sufficient 
soap  or  detergent  to  cause  a  visible 
foaming  action  or  for  1  minute  if  the 
solution  does  not  contain  such 
concentration  of  soap  or  detergent. 

Note:  SOPP  must  be  applied  in  accordance 
with  all  label  directions. 

(b)  Seed.  Extracted  from  fruit  that  has 
been  treated  in  accordance  with 
paragraph  (a)  of  this  section,  then 
cleaned  free  of  pulp,  then  immersed  in 
water  at  125'  F.  (51.6°  C.)  or  higher  for  10 
minutes,  and  then  immersed  in  a 
solution  containing  200  parts  per  million 
active  chlorine  for  a  period  of  at  least  2 
minutes. 


§  301.75-13    Detennlnation  of 
extraordinary  emergency. 

An  extraordinary  emergency  was 
declared  on  October  17, 1984.  because  of 
an  outbreak  of  citrus  canker  in  Florida 
(49  FR  41268).  The  regulations  in 
§§  301.75-14  through  301.75-16  of  this 
subject  establish  provisions  relating  to 
the  extraordinary  emerge^y. 

§  301.75-14    inspection,  •^^fiim, 
quarantine,  and  other  actions. 

Any  employee  of  the  United  States 
Department  of  Agriculture  designated 
by  the  Deputy  Administrator  and 
identified  by  an  official  identification 
card,  shall  have  authority  to  inspect, 
seize,  quarantine,  and  take  other  actions 
authorized  under  7  U.S.C.  150dd  and 
150ff.  including  entering  with  a  warrant 
any  premises  in  Florida  to  make 
necessary  inspections  and  seizures.  Any 
such  employee  shall  be  allowed  to 
collect  samples  of  plants  or  plant 
products  found  on  such  premises.  Any 
such  employee  may  enter  upon  any 
premises  without  a  warrant  if  the  person 
in  possession  of  the  premises  voluntarily 
consents  to  such  employee's  entry. 

§  301.75-15    Compensation  for  destroyed 
plants. 

Compensation  by  the  United  States 
Department  of  Agriculture  shall  be  paid 
for  plants  destroyed  in  Florida  because 
of  citrus  canker  on  or  after  October  17, 
1984,  pursuant  to  an  order  issued  by  an 
inspector.  Compensation  shall  be  as 
follows: 


Class  of  plant 


Field  Grown  Nursery  Plants 

Seedling 

Liner 

Budded  tree 

Greenhouse  Grown  Nursery 
Plants 

Seedling — ....- 

Liner 

Budded  tree 

Container  Plants 

One  (1)  gallon 

Two  (2)  gallons 

Three  (3)  or  more  gallons 

Grove  Plants 
Reset  or  new  planting 


Compensa- 
tion to  be 
Baid  by 
SDA' 


$0.0135 
0.1385 
0.8450 


0.0315 
0.2660 
0.9825 

1.315 
1.710 
2J00 

3.740 


•  Treatments  shall  be  monitored  by  inspectors  in 
order  to  assure  compliance  with  the  treatment 
provisions. 


■  The  amounts  of  compensation  to  t>e  paid  by 
USDA  for  plants  represent  fifty  percent  (50%)  of 
the  replacement  values  of  the  plants  as  deter- 
mined by  the  Deputy  Administrator.  The  replace- 
ment values  for  plants  were  determined  based  on 
information  provided  by  the  Citrus  Canker  Indem- 
nity Work  Croup  (a  group  composed  of  represent- 
atives of  USDA-ERS.  USDA-APHIS,  the  Universi- 
ty of  Florida,  and  the  Florida  Department  of  Agri- 
culture and  Consumer  Services)  and  representa- 
tives bom  the  citrus  industry. 
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§301.75-16    Ctttm  lor  compiMtMon. 

A  claim  for  compensation  to  be  paid 
by  the  United  States  Department  of 
Agriculture  for  economic  losses  resulting 
from  the  destruction  of  plants  must  be 
presented  to  an  inspector  before 
compensation  will  be  made.  The  claim 
must  be  made  on  PPQ  Form  751.  The 
claimant  must  state  whether  the  items 
for  which  compensation  is  requested 
are.  or  are  not.  subject  to  a  mortgage, 
lien,  or  other  security  or  benericial 
interest  held  by  any  person  other  than 
the  claimant.  If  the  claimant  is  the 
owner  and  states  that  there  is  no 
mortgage,  lien,  or  other  such  interest  on 
the  items,  payment  will  be  made  to  the 
o%vner.  If  the  claimant  states  that  there 
is  a  mortgage,  lien,  or  other  such 
interest,  PPQ  Form  751  shall  be  signed 
by  the  claimant  and  by  each  person 
holding  a  mortgage,  lien,  or  other  such 
interest  on  the  items,  consenting  to  the 
payment  of  any  compensation  allowed 
to  the  person  specified  thereon,  and 
payment  will  be  made  to  such  person. 

Done  at  Washington.  DC,  this  21sl  day  of 
June  1965. 
HX.Ford 

Deputy  Administrator.  Plant  Protection  and 
Quarantine.  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc  85-15273  Filed  6-21-85;  11:32  am] 
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FOR: 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


Any  person  who  uses  the  Federal  Register  and 
Code  of  Federal  Regulations. 


WHO:         The  Office  of  the  Federal  Register. 

WH.AT:       Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

^3.  The  important  elements  of  typical  Federal 

Register  documents. 
4.  An  introduction  to  the  finding  aids  of  the 

FR/CFR  system 

WHY:  To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


CHICAGO.  IL 

WHEN:  July  8  and  9:  at  9  a.m.  (identical  sessions) 

WHERE:  Room  1654.  Insurance  Exchange  Building, 

175  W.  Jackson  Blvd..  Chicago.  IL. 

RESERVATIONS:  Call  the  Chicago  Federal  Information 
Center.  312-353-4242 

NEW  YORK.  NY 

WHEN:  July  9  and  10;  at  9  a.m.  (identical  sessions) 

WHERE:  2T  Conference  Room.  Second  Floor. 

Veterans  Administration  Building.  252 
Seventh  Avenue  (between  W.  24th  and  W. 
25th  Streets).  New  York.  NY. 

RESERVATIONS:   Call  Arlene  Shapiro  or  Steve  Colon.  New 
York  Federal  Information  Center. 
212-264-4810. 


WASHINGTON.  DC 
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September  (two  dates  to  be  announced 
later). 
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Military-related  exports,  offsets  (EO  12521) 

Executive  Agencies 

Agriculture  Department 

See  also  Federal  Crop  Insurance  Corporation; 

Forest  Ser\ ine;  Soil  Conservation  Service. 

NOTICES 

A^fency  infoitiiaiion  collection  activities  under 

OMB  revicwl 

Air  Force  Department 

NOTICES 

Procurement; 
Contracts;  [activities  for  possible  conversion 
evaluated 

Centers  for  Disease  Control 

NOTICES 

Grants  and  cooperative  agreements: 

Bioassays  for  detecting  toxic  substances; 

development  and  applicalion  screeninj? 

Coait  Guard 

RULES 
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Clarkston,  Washington,  Limited  Hydroplane 
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See  also  International  Trade  Administration; 
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International  Business  Machines  Corp. 

Defense  Department 

See  Ail  Foroe  Department. 

Er>ergy  Department 

See  Fedfiiil  Energy  Regulatory  Commission. 

Envitonmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States: 

Texas 
PROPOSED  RULES 

Conflict  of  ifiterests;  employee  responsibilities  and 
conduct 
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26402,    Oil  pipelines,  interstate;  tentative  valuations  (2 
26403     documents) 

Federal  Reserve  System 

RULES 

Credit  by  brokers  and  dealers  (Regulation  T): 
263S6         Employee  stock  ownership  plans:  final  rule  and 
request  for  comments 

26355  Options  on  equity  securities:  margin 
requirements 


IV 
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Securities  credit  by  persons  other  than  banks,  etc. 
(Regulation  G): 
26354         Credit  to  trusts  for  employee  stock  option  plans 
NOTICES 
Bank  holding  company  applications,  etc.: 

26409  Citicorp  et  al. 

26410  CNB  Corp.  et  al. 
26437     Meetings:  Sunshine  Act 

Federal  Trade  Commission 

PROPOSED  RULES 

Prohibited  trade  practices: 
26373         National  Association  of  Temporary  Services.  Inc. 
26375         National  Customs  Brokers  &  Forwarders 
Association  of  America.  Inc. 

NOTICES 
26437     Meetings;  Sunshine  Act 

Fish  and  Wildlife  Service 

NOTICES 

26412     Endangered  and  threatened  species  permit 
applications 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
26357         Fenbendazole  paste 
PROPOSED  RULES 
Color  additives: 
26377         D&C  Orange  No  17.  D&C  Red  Nos.  8.  9,  19,  33. 
36.  and  37.  FD&C  Yellow  No.  6,  and  FD&C  Red 
•No.  3;  provisional  listings  closing  date  postponed 
Food  for  human  consumption: 
26383         Blackcurrant  juice;  standard  consideration 
terminated 

26383  Concentrated  blackcurrant  juice:  standard 
consideration  terminated 

26382         Nectars  of  citrus  fruits:  standard  consideration 
terminated 

26384  Non-pulpy  blackcurrant  nectar;  standard 
consideration  terminated 

26384         Pulpy  nectars  of  small  fruits;  standard 
consideration  terminated 
NOTICES 
Muman  drugs: 

26411  New  drugs  and  antibiotic  drugs;  marketing 
approval:  draft  guidelines;  availability  and 
inquiry- 
Forest  Service 

NOTICES 
Meetings: 
26392         Routt  National  Forest  Grazing  Advisory  Board 


General  Services  Administration 

RULES 

Federal  Information  Resources  Management 

Regulation: 

ADP  performance  validation  provisions 
Organization  and  functions 
Property  management: 

Government  work  space  management:  temporary 
NOTICES 

Agency  information  collection  activities  under 
OMB  review 
Property  management: 

National  Archives  Building:  special  police 

protection  continuation 


26364 
26363 

26516 

26410 


26410 


26391 


26391 


26358 


26385 


26397 

26396. 
26397 

26393 
26395 


26416 


26416 


Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration. 

Historic  Preservation,  Advisory  Council 

NOTICES 

Meetings 

Programmatic  memorandums  of  agreement: 
Fort  Monroe.  VA 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  Minerals  Management  Service;  National 
Park  Service;  Reclamation  Bureau:  Surface  Mining 
Reclamation  and  Enforcement  Office. 

Internal  Revenue  Service 

RULES 
Income  taxes: 

P'oreign  personal  holding  companies:  information 

returns;  correction 
PROPOSED  RULES 
Income  taxes; 

Investment  credit  limitation  in  regulated 

companies:  interest  synchronization 

International  Trade  Administration 

NOTICES 

Countervailing  duties: 

Non-rubber  footwear  from  Brazil 
Meetings: 

Computer  Systems  Technical  Advisory 

Committee  (3  documents) 
Scientific  articles:  duty  free  entry: 

Agriculture  Department  et  al. 

Children's  Hospital  Corp.  et  al. 

Interstate  Commerce  Commission 

NOTICES 

Rail  carriers: 

Cost  ratio  for  recyclables,  1983  determination. 

etc. 
Railroad  services  abandonment: 

Chesapeake  &  Ohio  Railroad  Co. 


Justice  Department 

NOTICES 

Senior  Executive  Service: 

26417  Performance  Review  Boards:  membership 

Land  Management  Bureau 

NOTICES 

Management  framework  plans: 
26414         Montana 

Meetings: 
26413         Salt  Lake  District  Grazing  Advisory  Board 

Sale  of  public  lands: 
26413  Arizona  , 

26413         Montana        '"  ' 

Management  and  Budget  Office 

NOTICES 
26510     Budget  rescissions  ^nd  deferrals 

Merit  Systems  Protectign  Board 

NOTICES 

Prohibited  personnel  practices: 

26418  Significant  actions  of  OPM;  review  and  inquiry  (2 
documents) 
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26415 


Minerals  Manasernent  Service 

NOTiCES 

Outer  Cor.tinenlal  Sholf:  development  operations 

coordination: 
Marathon  Oil  Co. 

Outer  Continental  Shelf  operations: 
Central  and  Western  Gulf  of  Mexico;  lease  sales: 
call  for  information  and  nominations  (Editorial 
Note:  This  document,  appearing  on  page  26C54  in 
the  Federal  Register  of  June  24.  IQHS.  was 
incorrectly  identified  in  the  Table  of  Contents  for 
that  issue. 


National  Aeronautics  and  Space  Administration 

NOTICES 
26418     Inventions.  Government-owned;  availability  for 
licensing 


National  Archives  and  Records  Administration 

NOTICES 
26419     Agency  recotds  schedules;  availability  and  inq'iiry 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safey  standards;  exemption  petitions. 

etc.: 
26426        Avon  Tyras  Ltd. 

National  Oceanic  and  Atmosptieric 
Administration 

NOTICES 
Termits: 
26399         Marine  riiammals  (2  documents) 

National  Park  Service 
NOTICES 
2S415     Statue  of  Liberty  National  Monument;  closure 

National  Science  Foundation 

NOTICES 

E.-ivironmenlal  statements;  availability,  etc.: 
26420         Ocean  driphng  program 


driill.r 


National  Technical  Information  Service 

NOTICES 
26399     Inventions,  povernmcnt -owned;  availability  for 
licensing 

National  Trensportation  Safety  Board 

NOTICES 
26420     Accident  reports,  safety  recommendations,  and 
responses.  9*.c.:  availability 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 
26420         Florida  Power  Corp.  ct  al. 
26423         University  of  Lowell 

Environmental  statements:  availability,  etc.: 
26422        Florida  Power  Corp.  et  al. 
26422        Public  Service  Electric  &  Gas  Co. 
26437     Meetings;  Sunshine  Act 


Railroad  Retirement  Board 

RULES 

26356     Freedom  of  Information  Act;  implementation 

NOTICES 
26424     Agency  information  collection  activities  under 

OM3  review 


4. 


-^Reclamation  Bureau 

^NOTICES 

Environmental  statements:  availability,  etc: 
26414        Freeman  Diversion  Improvement  Project.  United 
Water  Conservation  District.  Ventura  County, 
CA 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials; 
26427        Applications;  exemptions,  renewals,  etc. 
26426     Radionavigation  plan.  Federal;  availability  and 

inquiry 

Securities  and  Exchange  Commission 

NOTICES 
26438     Meetings;  Sunshine  Act 

Self-regulatory  organizations;  proposed  rule 
charges: 
National  Association  of  Securities  Dealers.  Inc. 


26424 

26425 
23425 


26392 


26387 


26401 

26590, 

264C1 


26423 


26426 


Small  Business  Administration 

NOTICES 

Meetings:  * 

Computer  Security  and  Education  Advisory 

Council 
Small  business  investment  companies: 

Maximum  annual  cost  of  money;  Federal 

Financing  Bank  rate 

Soil  Conservation  Service 

NOTiCES 

Environmental  statements;  availability,  etc.: 
Bayou  Pierre  Watershed.  MS 

Surface  Mining  Reclamation  and  Enforcement 
Office 

PROPOSED  RULES 

Permanent  program  submission: 
Virginia 

Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  twctiles: 
China  * 

Philippines  (2  documents) 

Trade  Representative,  Office  of  United  States 

NOTICES 

Generalized  System  of  Preferences: 
Articles  eligible  for  duty-free  treatment,  etc. 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation 
Administration:  National  Highway  Traffic  Safety 
Administration;  Research  and  Special  Programs 
Administration. 
NOTICES 

Aviation  proceedings:  hearings,  etc.: 
Pan  Aviation,  Inc. 


VI 
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26425         Standard  foreign  fare  level  index;  index 
adjustment  factors 

Treasury  Department 

See  also  Customs  Service,  Internal  Revenue 

Service. 

NOTICES 

Bonds.  Treasury: 
26429         2U05  series 

.\ofes,  Treasury:  . 

26433         F-1992  scries  <, 

26431         M-1989  series 
26429         W-1937  series 


26359 


Veterans  Administration 

RULES 

Loan  guaranty: 

Condominium  ownership;  reporting  and 

recordkeeping  requirements 


Separate  Parts  in  This  Issue 

Part  II 
26444     Environmental  Protection  Agency 

Part  III 
26506     Environmental  Protection  Agency 

Part  IV 
26510     Office  of  Manager,  ent  and  Budget 

PartV 
26516     General  Services  Administration 


1985 


Reader  Aids 

Additional  information,  inc!ud:ng  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Presidential  Documents 


Title  3— 

The  President 


\W  Doc   85-15458 
Filed  »-24-«5:  4:29  pm] 
Billing  code  3195-01-M 


Executive  Order  12521  of  June  24,  1985 
Offsets  in  Military-Related  Exports 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  including  the  Defense  Production  Act  of  1950. 
(50  U.S.C.  App.  2061  et  seq.],  as  amended  by  Public  Law  98-265.  and  in  order 
to  provide  for  the  performance  of  certain  reporting  functions  with  respect  to 
the  effect  of  offsets  on  international  trade,  it  is  hereby  ordered  that  Section 
602  of  Executive  Order  No.  10480  of  August  14.  1953.  as  amended,  is  further 
amended  by  adding  the  following  new  subsection: 

"(d)  (1)  The  functions  conferred  upon  the  President  by  Section  309  of  the 
Defense  Production  Act,  as  amended,  with  respect  to  the  preparation  and 
submission  of  reports  to  the  Congress  concerning  offsets  shall  be  performed 
by  the  Director  of  the  Office  of  Management  and  Budget  (0MB).  The  Director 
may  further  delegate  to  the  heads  of  Executive  departments  and  agencies 
responsibility  for  preparing  and  submitting  for  his  review  particular  sections 
of  such  reports.  The  heads  of  Executive  departments  and  agencies  shall,  to  the 
extent  provided  by  law,  provide  the  Director  with  such  information  as  may  be 
necessary  for  the  effective  performance  of  these  functions. 

"(2)  In  order  to  ensure  that  information  gathered  pursuant  to  this  authority 
shall  be  subject  to  appropriate  confidentiality  protections,  the  United  States 
International  Trade  Commission,  which  previously  has  been  designated  a 
'central  collection  agency'  in  gathering  this  information  under  44  U.S.C.  3509, 
is  authorized,  pursuant  to  Section  705  of  the  Defense  Production  Act.  as 
amended,  to  collect  the  information  required  for  compilation  of  the  data  base 
to  be  used  in  the  preparation  of  the  first  such  report  to  the  Congress.". 
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Presidential  Documents 


Executive  Order  12522  of  June  24,  1985 

Reimbursement  of  Federal  Employee  Relocation  Expenses 


By  the  authority  vested  in  me  as  President  by  the  lawfs  of  the  United  States  of 
America,  including  Public  Law  98^73  and  Section  301  of  Title  3  of  the  United 
Slates  Code,  it  is  hereby  ordered  as  follows: 

Section  1.  Executive  Order  No.  11609  of  July  22,  1971,  as  amended,  is  further 
amended  by  revising  the  present  text  of  Section  1(7)[c)  to  read  as  follows: 

"(cj  The  authority  of  the  President  under  5  U.S.C.  5724c  to  prescribe  the 
regulations  provided  for  therein  pursuant  to  which  each  agency  shall  carry  out 
its  responsibilities  under '5  U.S.C.  5724c;  provided,  that  the  Director  of  Central 
Intelligence,  after  consultation  with  the  Administrator  of  General  Services, 
shall  prescribe  such  regulations  for  the  Central  Intelligence  Agency". 

Sec.  2.  This  Order  shall  be  effective  as  of  October  12, 1934. 


THE  WHrrE  HOUSE. 
June  24.  1985. 
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This  section  of  the  FEDERAL    REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  elfect,   most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under   50  titles  pursuant  to  44 
use    1510. 

The  Code  oJ  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Pncec  of  new  books  are  listed  in  the 
first   FEDERAL   REGISTER   issue  of   each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

7  CFR  Part  403 

{Docket  No.  2166S;  Amdt.  No.  21 

Peach  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  amends  the 
Peach  Crop  Insurance  Regulations  [7 
CFR  Part  403),  effective  for  the  1986  and 
succeeding  crop  years.  The  intended 
effect  of  this  rule  is  to:  (1)  Clarify  the 
establishment  of  the  dollar  amount  of 
insurance  applicable  when  the  crop  is 
damaged  by  hail;  (2)  clarify  when 
appraisals  will  be  used  as  production  to 
count;  and  {■))  delete  from  the  Corie  of 
Federal  Regulations  Appendix  B 
concerning  counties  where  Peach  Crop 
Insurance  is  offered.  The  authority  for 
the  promulgation  of  this  rule  is 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended. 

EFFECTIVE  DATE:  September  30.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Co!-?,  Secretary,  Ft^deral  Crop 
Insurance  Corporation,  U.S.  Department 
of  Apricuhure,  Washington,  D.C.,  20250, 
teli;phcne  (202)  447-3325. 
SUrPLEMENTARV  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Depart.Tiental 
Regulation  No.  1513-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  April 
1, 1983. 

Merritt  W.  Sprague.  Manager,  FCIC. 
has  deterrrined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12251  because  it  will  not 


result  in:  (a)  an  annual  effect  on  the 
economy  of  $300  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  State,  or  local  governments. >or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  U.S.- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  dom.estic  or 
export  markets;  and  (2)  will  not  increase 
the  Federal  paperv/ork  burden  for 
individuals,  sir.all  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  rale 
applies  are:  Title — Crop  Insurance; 
Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
'  Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safely.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Fnvironmental  Impact  Statement  is 
needed. 

On  December  14, 1983,  FCIC 
published  a  final  rule  in  the  Federal 
Register  amending  7  CFR  Part  403.  The 
rule  was  incorrectly  li.sted  as 
Amendm.ent  No.  3  rather  than 
Amendment  No.  1.  This  is  Amend.-nent 
No.  2. 

On  January  15, 1985,  FCIC  published  a 
proposed  rule  in  the  Federal  Register  at 
50  FR  2055,  amending  the  Peach  Crop 
Insurance  Regulations,  effective  for  the 
1985  and  succeeding  crop  years,  to 
provide  for  the  clarification  of  the 
heading  of  the  Amount  of  Insurance 
Table  illustrating  the  dollar  amount  of 
insurance  per  acre  based  on  the  amount 
of  fruit  remaining  on  the  trees.  However, 
the  time  for  amending  the  policy  for  the 

1985  crop  year  has  passed.  Therefore, 
the  final  njle  will  be  effective  for  the 

1986  and  succeeding  crop  years.  The 
amended  language  now  defines  when 
the  amount  is  applicable  as  being  the 
earlier  of  (a)  the  time  of  harvest,  or  (b) 
the  date  of  inspection  when  damage  is 


due  to  hail.  This  change  allows  FCIC 
sufficient  time  to  inspect  for  hail 
damage.  These  changes  also  clarify 
when  an  appraisal  will  be  used  on 
production  to  count  and  delete 
Appendix  D.  The  proposed  rule  also 
addressed  the  payment  of  interest  on 
dolayed  indemnities.  However,  that 
change  has  been  made  final  by  a  change 
to  all  regulations  which  was  published 
at  50  FR  7906  and  is.  therefore,  dropped 
from  this  final  rule. 

The  public  was  given  60  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  proposed  rule,  tut  none 
were  received.  Therefore,  the  proposed 
rule  as  published  is  hereby  adopted  as  a 
final  rule,  effective  for  the  1986  and 
succeeding  crop  years. 

List  of  Subjects  in  7  CFR  Part  403 

Crop  insurance,  Peaches. 
Final  Rule 
PART  403— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  el  scq.]. 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  Peach  Crop 
Insurance  Regulations  (7  CFR  Part  403). 
effective  for  the  1988  and  succeeding 
crop  years,  in  the  follov/ing  instances: 

1.  The  Authority  citation  for  7  CFR 
Part  403  continues  to  read  as  follows: 

Authority:  Sees.  509,  516,  Pub,  L.  75-430,  52 
Stat.  73.  77,  as  amended  (7  U.S.C.  1508, 1516). 

2.  7  CFR  403.7(d)  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d).  and  by  amending  the 
Peach  Crop  Insurance  Policy  by  revising 
the  introductory  text  and  the  table  in 
paragraph  4.b.  and  by  adding  9.e.  (3)  (c) 
and  (d)  to  read: 

§  403.7    The  application  and  policy. 

«         *         «         *         * 

(d)  The  application  for  the  1966  and 
succeeding  crop  years  is  found  at 
Subpai  1  D  of  Part  400 — General 
Administrative  Regulations  (7  CFR 
400.37,  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Peach 
Insurance  Policy  for  the  1986  and 
succeeding  crop  years  are  as  follows: 


b.  The  dollar  amount  of  insurance  per  acre 
for  each  crop  year  is  determined  by  reference 
to  the  following  table: 
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Amount  of  Insurance  Table 
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9.  •    •    • 

e.  *  •  • 

(3)  •   •   • 

(c)  is  not  put  to  another  use  before  the 
harvest  of  peaches  becomes  general  in  the 
county:  or 

|(i)  is  not  superseded  by  a  later  approval  by 


Appendix  B— {Removed) 

3  Appendix  B  to  Part  403  is  removed. 

Done  in  Washington  DC.  on  March  20. 
1985. 

Petar  F.  Cole. 

Secretary.  Federal  Crop  Insurance 
Corporation. 

Approved  June  19. 1985. 
Edward  Hewa, 

Acting  Manager 

IFR  Doc.  85-15340  Filed  6-25-85;  845  am| 

BILLIMQ  COOC  3410-08-8I 

7CFRPart415 

nf&cketNo.  0013AI 

Forage  Production  Crop  Insurance 
Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
actiom:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  revises  and 
reissues  the  Forage  Proi-jction  Crop 
Insurance  Regulations  (7  CFR  Part  415]. 
effective  for  the  1986  and  succeeding 
crop  years.  The  intended  effect  of  this 
rule  is  to  provide  for  (1)  changing  to  a 
mandatory  "Actual  Production  History" 
(APH)  basis  by  removing  the  Premium 


Adjustment  Table  and  providing  for 
cancellation  for  not  furnishing  records: 
(2)  adding  as  a  cause  of  loss  the 
unavoidable  failure  of  irrigation  water 
supply:  (3)  changing  the  method  of 
computing  indemnities  when  acreage, 
share  or  practice  is  underreported.  (4) 
changing  the  insurance  attachment,  end 
of  the  insurance  period,  and  the 
cancellation  and  termination  dates  in 
certain  counties:  (5)  clarifying  forage 
stand  age  limitations:  (6)  requiring 
notice  before  feeding  of  insured  forage 
begins:  (7)  adding  definitions  for  "grass 
mixture"  and  "loss  ratio ':  (8)  deleting 
the  terms  "established  stand"  and  "year 
of  establishment ":  and  (9)  deleting  a 
provision  of  "unit  definition"  allowing 
division  of  land  in  the  unit.  The 
authority  for  the  promulgation  ot  this 
rule  IS  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended. 
EFFECTIVE  DATE:  June  28.  198^. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington.  DC.  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
January  1. 1990. 

Merritt  W.  Sprague.  Manager.  FCIC, 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 


economy  of  $100  million  or  more:  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region;  or  (cj  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets:  and  (2)  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  final 
rule  applies  are:  Title — Crop  Insurance: 
Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115.  June  24, 1983. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  thei-efore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Since  policy  changes  .iiusf,  by 
contract,  be  on  file  by  June  30, 1985. 
good  cause  is  shown  for  making  this  rule 
effective  in  less  than  30  days. 

On  Friday,  March  29, 1965,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  50 
FR  12546.  revising  and  reissuing  the 
Forage  Production  Crop  Insurance 
Regulations  (7  CFR  Part  415).  effective 
for  the  19H6  and  succeeding  crop  years. 
The  public  was  given  30  days  in  which 
to  submit  written  comments  on  the 
proposed  rule,  but  none  were  received. 
Therefore,  with  the  exception  of  a  few 
minor  changes  in  language  and  format, 
the  proposed  rule  as  publiiht  d  is  hereby 
adopted  as  final. 

The  principle  changes  in  the  forage 
production  policy  are: 

1.  Section  l.a.(8) — Add  the  failure  of 
the  irrigation  water  supply  because  of 
unavoidable  cause  as  an  insurable 
cause  of  loss.  This  clarifies  intent  since 
it  is  implied  as  a  cause  of  loss  in  Section 
2.e.{2). 

2.  Section  2.d.(4} — Change  to  allow 
flexible  limitations  on  the  forage  stand. 
Because  of  wide  variations  in  climate 
and  other  factors,  some  areas  are  able  to 
support  alfalfa  stands  for  periods  longer 
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than  4  years  while  others  may  require 
more  frequent  rotations. 

3.  Section  5.a. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis,  and  coverages  will, 
therefore.  reP.ect  the  actual  production 
history  of  the  crop  on  the  unit.  Insureds 
with  good  loss  experience  who  are  now 
receiving  a  premium  discount  are 
protected  since  they  may  retain  a 
discount  under  the  present  schedule 
through  the  1990  crop  year  or  until  their 
loss  experience  causes  them  to  lose  the 
advantage,  whichever  is  earlier. 

4.  Section  5. — Remove  the  provisions 
for  transfers  of  insurance  experience 
and  for  premium  computation  when 
insurance  has  not  been  continuous. 
Deletion  of  the  Premium  Adjustment 
Table  eliminates  the  need  for  these 
provisions. 

5.  Section  7. — Change  to  allow  for 
varied  dates  for  insurance  attachment 
and  end  of  the  insurance  period,  and  to 
allow  greater  flexibility  of  the  insurance 
policy  for  adaptation  to  the  wide 
variation  of  factors,  such  as  time  of 
seeding,  length  of  growing  season, 
climate,  and  number  of  cuttings. 

6.  Section  8.b.(2)— Change  to  require 
notice  before  feeding  the  insured  forage. 
This  will  allow  additional  time  for  an 
inspection  of  the  production. 

7.  Section  8.a. — Delete  30-day  notice 
requirement  because  the  other  notice 
requirements  stated  in  Section  8,  and 
Section  9.a.  adequately  provide  for  all 
situations  in  which  notice  is  required  to 
be  given  for  forage  production. 

8.  Section  9.d. — Change  computation 
of  indemnities  when  acres  are 
underreported.  The  production  from  all 
acres  will  be  applied  against  the 
reported  acres  in  calculating 
indemnities.  This  change  will  reduce  the 
indemnities  when  acres  are 
underreported  and  will  reduce  the 
complexity  of  calculations. 

9.  Section  15.c. — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  clause  is 
required  by  the  change  to  mandatory 
APH. 

10.  Section  13.e. — Change  the 
cancellation  and  termination  date  from 
September  15  to  November  30,  to  allow 
more  lime  between  the  first  premium 
billing  date  of  September  1  and  the 
termination  date. 

11.  Section  17. — Delete  the  definition 
of  the  term  "Established  Stand"  because 
this  term  is  not  in  the  policy. 


12.  Section  7"./i.— Add  a  definition  for 
the  term  "Grass-mixture"  to  more 
specifically  identify  the  actual 
composition  of  the  forage  stand. 

13.  Section  17.1. — Add  a  definition  for 
the  term  "Loss  Ratio"  to  clarify  its  use  in 
Section  5. 

14.  Section  17.p. — Delete  the  provision 
allowing  unit  division.  The  difficulty  of 
maintaining  and  auditing  accurate  and 
adequate  records  of  production  by  small 
units  requires  elimination  of  this 
provision. 

15.  Section  17. — Delete  the  definition 
of  the  term  "Year  of  Establishment" 
because  this  term  is  not  in  the  policy. 

List  of  Subjects  in  7  CFR  Part  415 

Crop  insurance,  Forage  production. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  etseq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  revises  and  reissues  the  Forage 
Production  Crop  Insurance  Regulations 
(7  CFR  Part  415),  effective  for  the  1986 
and  succeeding  crop  years,  to  read  as 
follows: 

PART  415— FORAGE  PRODUCTION 
CROP  INSURANCE  REGULATIONS 

Subpart— Regulations  for  the  1986  and 
Succeeding  Crop  Years 

Sec. 

415.1  Availability  of  forage  production  crop 
insurance. 

415.2  Premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 

415.3  OMB  control  numbers. 

415.4  Creditors. 

415.5  Good  faith  reliance  on 
misrepresentation. 

415.6  The  contract. 

415.7  The  application  and  policy. 

Authority:  Sees.  5()6.  516,  Pub.  L.  7^-430.  52 
Stat.  73.  77  as  amended  [7  U.S.C.  1506, 1518). 

Subpart— Regulations  for  the  1986  and 
Succeeding  Crop  Years 

§  4 1 5. 1    Availability  of  forage  production 
crop  insurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  forage 
production  in  counties  within  the  limits 
prescribed  by  and  in  accordance  with 
the  provisions  of  the  Federal  Crop 
Insurance  Act,  as  amended.  The 
counties  shall  be  designated  by  the 
Manager  of  the  Corporation  from  those 
approved  by  the  Board  of  Directors  of 
the  Corporation. 


§  415.2    Premium  rates,  production 
guarantees,  coverage  levels,  and  prices  at 
whictt  Indemnities  shall  be  computed. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for  forage 
production  which  will  be  included  in  the 
actuarial  table  on  file  in  applicable 
service  offices  for  the  county  and  which 
may  be  changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

§  415.3    OMB  control  numbers. 

OMB  control  numbers  are  contained 
in  Subpart  H  to  Part  400  in  Title  7  CFR. 

§415.4    Creditors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

§  415.5    Good  faith  reliance  on 
misrepresentation. 

Notwithstanding  any  other  provision 
of  the  forage  production  insurance 
contract,  whenever: 

(a)  An  insured  under  a  contract  of 
crop  insurance  entered  into  under  these 
regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation  (1)  is 
indebted  to  the  Corporation  for 
additional  premiums;  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  is  not  entitled  to 
an  indemnity  because  of  failure  to 
comply  with  the  terms  of  the  insurance 
contract,  but  which  the  insured  believed 
to  be  insured,  or  believed  the  terms  of 
the  insurance  contract  to  have  been 
complied  with  or  waived;  and 

(b)  The  Board  of  Directors  of  the 
Corporation,  or  the  Manager  in  cases 
involving  not  more  than  $100,000.00. 
finds  that:  (1)  An  agent  or  employee  of 
the  Corporation  did  in  fact  make  such 
misrepresentation  or  take  other 
erroneous  action  or  give  erroneous 
advice;  (2)  said  insured  relied  thereon  in 
good  faith;  and  (3)  to  require  the 
payment  of  the  additional  premiums  or 
to  deny  such  insured's  entitlement  to  the 
indemnity  would  not  be  fair  and 
equitable,  such  insured  shall  be  granted 
relief  the  same  as  if  otherwise  entitled 
thereto. 
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Application  for  relief  under  this  section 
must  be  submitted  to  the  Corporation  in 
writing. 

§415.6    The  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  ihe  Corporation.  The 
contract  shall  cover  the  forape 
production  crop  as  provided  in  the 
policy.  The  contract  shall  consist  of  the 
application,  the  policy,  and  the  county 
actuarial  table.  Any  changes  made  in 
the  contract  shall  not  affect  its 
continuity  from  year  to  year.  The  forms 
referred  to  in  the  contract  are  available 
at  the  applicable  service  offices. 

i  41S.7    TTw  application  and  poHcy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  forage  production 
crop  as  landlord,  owner-operator,  or 
tenant.  The  application  shall  be 
submitted  to  the  Corporation  at  the 
ser\ice  office  on  or  before  the 
applicable  closing  date  on  file  in  the 
service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  it«  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 
the  applicable  >ervice  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1986  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a  forage 
production  contract  issued  under  such 
prior  regulations,  without  the  filing  of  a 
new  application. 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
400.37.  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Forage 
Production  Insurance  Policy  for  the  1986 


and  succeeding  crop  years  are  as 
follows: 

DEPARTMENT  OF  AGRlCULTi;RE 
Federal  Crop  Insurance  Corporation 
Forage  Production  Crop  Insurance  Policy 

(This  is  a  continuous  contract.  Refer  to 
Section  15.) 

AGREEMENT  TO  INSURE:  We  will 
provide  the  insurance  described  m  this  policy 
in  return  for  the  premium  and  your 
cornpliance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  a.nd  "we,"  "us,"  and  "our"  refer 
to  the  Federal  Crop  Insurance  Corporation. 

Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  losses  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions: 

(2)  Fire: 

(3)  Insects; 

(4)  Plant  disease: 

(5)  Wildlife: 

(6)  Earthquake: 

(7)  Volcanic  eruption  :  or 

(8)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
insurance  attaches: 

unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9ef6). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect,  mismanagement,  or 
wrongdoing  of  you,  any  member  of  your 
household,  your  tenants,  or  employees: 

(2)  The  failure  to  follow  recognized  good 
forage  production  farming  practices: 

(3)  The  impoundment  of  water  by  any 
governmental,  public,  or  private  dam  or 
reservoir  project:  or 

(4)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  i.nsured  will  be  forage  which  is 
planted  for  liarvest  as  livestock  feed,  which  is 
grown  on  insured  acreage,  and  for  which  we 
provide  a  guarantee  and  premium  rate  in  Ihe 
actuanal  table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  forage  planted  on  insurable  acreage 
as  designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us.  whichever  we  elect. 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  forage  at  the  time  insurance  atlachps. 

d.  We  do  not  insure  any  acreage: 

(1)  If  the  farming  practices  carried  out  ate 
not  in  accordance  with  the  farming  practices 
for  which  the  premium  rates  have  been 
established: 

(2)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  for  by  the  actuarial 
table  unless  you  elect  to  insure  the  acreage  as 
nonirrigated  by  reporting  it  as  insurable 
under  section  3: 

(3)  If  forage  ground  cover  is  less  than  75 
percent  at  the  beginning  of  the  insurance 
period: 


(4)  If  the  current  age  of  the  forage  stand 
exceeds  the  limitations  established  by  the 
actuarial  table  unless  otherwise  approved  in 
writing  by  us: 

(5)  Planted  to  a  type  or  variety  or  mixture 
not  estabished  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table: 

(6)  Crown  with  another  crop:  or 

(7)  Grown  for  experimental  purposes. 

e.  If  insurance  is  provided  for  an  irrigated 
practice: 

(1)  You  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water  to  carry  out  a  good  forage 
irrigation  practice  at  the  time  insurance 
attaches:  and 

(2)  Any  loss  of  production  caused  by 
failure  to  carry  out  a  good  irrigation  practice, 
except  failure  of  the  water  supply  from  an 
unavoidable  cause  occurring  after  insurance 
attaches,  will  be  considered  as  due  to  an 
uninsured  cause.  The  failure  or  breakdown  of 
irrigation  equipment  or  facilities  will  not  be 
considered  as  a  failure  of  the  water  supply 
from  an  unavoidable  cause. 

f.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  the  time  insurance  attaches. 

3.  Report  of  acreage,  share,  and  practice. 
You  must  report  on  our  form: 

a  All  the  acreage  of  insurable  types  of 
forage  grown  in  the  county  in  which  you  have 
a  share: 

b.  The  practice:  and 

c.  Your  share  at  the  time  insurance 
attaches. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  forage  grown  in 
the  county.  This  report  must  he  submitted 
annually  on  or  before  the  reporting  date 
established  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report.  If 
you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine  by  unit  the 
insured  acreage,  share,  and  practice  or  we 
may  deny  liability  on  any  unit.  Any  report 
submitted  by  you  may  be  revised  only  upon 
our  approval. 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indeir'nities. 

a.  The  production  guarantees,  coverage 
levels,  and  pribes  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  you  have 
not  elected  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  date 
for  submitting  applications  for  the  crop  year 
as  established  in  the  actuarial  table. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  insurance  attaches.  The 
amount  is  computed  by  multiplying  the 
production  guarantee  times  the  price  election 
times  the  premium  rate,  times  the  insured 
acreage,  times  your  share  at  the  time 
insurance  attaches. 

b.  Interest  will  accrue  at  the  rate  of  orie 
and  one-half  percent  (iVj*)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 


Federal  Register  /  Vol.  50,  No.  123  /  Wednesday.  June  26,  1985  /  Rules  and  Regulations         26343 


c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1948 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  forage  production 
policy  in  effect  for  the  1985  crop  year,  you 
will  continue  to  receive  the  benefit  of  that 
reduction  subject  to  the  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1980  crop  year 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience; 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordanr.e  with  the  terms  of  the  policy  in 
effect  for  the  1935  crop  year 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply:  and 

(5)  Participitinn  must  be  continuous. 

6.  Deductions  for  d^bt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Conjzress  or  program  administered 
by  the  Ijnited  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  period 

a.  Insurance  attaches  on  acreage  with  an 
adequate  stand: 

(1)  For  the  calendar  year  following  the  year 
of  seeding  on: 

(a)  February  1  for  spring-seeded  forage  in 
California:  I 

(b)  April  15  for  spring-seeded  foruge  in 
Colorado.  Idaho,  Oregon,  Utah  artd 
Washington: 

(c)  May  22  for  spring-seeded  forage  in  New 
York,  North  Dakota,  Pennsylvania,  and 
Wisconsin, 

(d)  October  16  for  fall-seeded  forage  in  all 
states  except  California;  or 

Je)  December  1  for  fall-seeded  foraga  in 
California. 

(2)  For  subsequent  years  on: 

(a)  October  16  in  a^l  states  except 
California:  or 

(b)  January  1  m  California. 

b.  Insurance  ends  at  the  earliest  of: 

(1)  Total  destruction  of  the  forage  crop; 

(2)  Removal  from  the  windrow  or  the  field, 

(3)  Final  adjustment  of  a  loss:  or 

(4)  The  following  dates  of  the  calendar  year 
in  which  the  majority  of  the  forage  is 
normally  harvested: 

(a)  All  states  except  Caftfomia... October  15; 

(b)  California December  31. 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss,  you 
must  give  us  written  notice  if: 

(1)  During  the  period  before  harvest,  the 
forage  on  any  unit  is  damaged  and  you 
decide  not  to  further  care  for  or  harvest  any 
part  of  it; 

(2)  You  want  our  Consent  'o  put  the  acreage 
to  another  use;  or 

(3)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 
Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  forage  and 
given  written  consent.  You  must  notify  us 
when  such  acreage  Is  put  to  another  use. 

b.  If  you  are  going  to  claim  an  indemnity  on 
any  unit,  you  must  give  us  notice: 


(1)  Of  probable  loss  at  least  15  days  before 
the  beginning  of  any  cutting  or  immediately, 
if  probable  loss  is  later  determined:  and 

(2)  At  least  5  days  before  any  feeding  of  the 
insured  forage  begins.  The  notice  before 
feeding  must  include  the  number  of  acres 
harvested  and  tons  produced  from  each  unit. 

c.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  forage  which  is 
not  to  be  harvested. 

d.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
he  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  total  destruction  of  the  forage  on  the 
.  unit: 

(2)  final  harvest  of  the  units:  or 

(3)  the  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of  forage 
on  the  unit  and  that  any  loss  of  production 
has  been  directly  caused  by  one  or  more  of 
the  insured  causes  during  the  insurance 
period;  and 

(2)  Furnish  al!  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefrom  the  total 
production  of  forage  to  be  counted  (see 
section  9e); 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4)  Multiplying  this  result  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due,  the  production  guarantee  on  the 
unit  will  be  computed  on  the  information 
reported  and  not  on  the  actual  information 
determined.  All  production  from  insurable 
acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

e.  The  total  production  to  be  counted  for  a 
unit  will  int.ludfe  all  harvested  and  appraised 
production. 

(1)  Any  production  from  volunteer  plants 
growing  in  the  forage  will  be  counted  as 
forage  on  a  weight  basis. 

(2)  Appraisec  production  to  be  counted  will 
include: 

(a)  unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  foilure  to  follow 
recognized  good  forage  farming  practices; 

(b)  not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  pu!  to  another 
use  without  ou:  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause:  and 

(c)  any  appraised  production  on 
unharvested  acreage. 

(3)  When  forage  is  harvested  as  other  than 
air-dry  hay,  the  production  to  count  will  be 
adjusted  to  the  equivalent  of  air-dry  hay. 

(4)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 


(a)  Not  put  to  another  use  before  har\'est  of 
forage  becomes  general  in  the  county: 

(b)  Harvested;  or 

(c)  Further  damaged  by  an  insured  cause 
before  the  acreage  is  put  to  another  use. 

(5)  We  may  determine  the  amount  of 
production  of  any  unharvested  forage  on  the 
basis  of  field  appraisals  conducted  after  the 
normal  time  for  each  cutting  for  the  area. 

(6)  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  forage  is 
damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  Form  FCI-78. 
■Request  to  Exclude  Hail  and  Fire." 

(7)  The  commingled  production  of  units  will 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit. 

f.  You  must  not  abandon  any  acreage  to  us. 

g.  You  may  not  sue  us  unless  you  have 
complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
States  District  Court  under  the  provisions  of  7 
U.S  C.  1508(c).  You  must  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

h.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  final  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
foi  the  payment  of  damages,  attorney  s  fees, 
or  other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us  or 
by  a  final  judgment  from  and  including  the 
61st  day  after  the  date  you  sign,  date  and 
submit  to  us  the  properly  completed  claim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  your  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  Section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611),  and  published  in  the 
Federal  Register  semi-annually  on  or  about 
January  1  and  July  1.  The  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
announced  by  tha  Secretary  of  tlip  Treasury. 

i.  If  you  die.  disappear,  or  aie  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  insurance  attaches  for  any 
crop  year,  any  indemnity  will  be  paid  to  the 
person(s)  we  determine  to  be  beneficially 
entitled  thereto. 

j.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of: 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  contract  without  regard  to 
any  other  insurance;  or 

(2)  The  amount  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  or  payable  under 
such  other  insurance.  For  the  purpose  of  this 
section,  the  amount  of  loss  from  fire  will  be 
the  difference  between  the  fair  market  value 
of  the  production !0»4he  unit  before  the  fire 
and  after  the  fire. 

10.  Concealment  or  fraud. 


L 
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We  may  void  the  contract  on  dll  crops 
insured  without  affectlnj;  your  liability  fur 
premiums  or  waivinji  an\  rifiht.  including  the 
ruht  to  collect  any  amount  iliie  us  if.  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  conturl.  Siich  voidance  will 
be  effective  as  of  the  beginning  of  'he  crop 
year  with  respect  to  which  such  art  or 
omission  occurred. 

11.  Transfer  of  right  indemnity  on  in.sur>'d 
shjre. 

If  you  transfer  any  part  of  your  sh;ire 
during  the  crop  year,  you  m.iy  transfer  yojr 
right  to  an  indr mni»y  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  hjve 
all  rights  and  responsibihlies  uniler  ilie 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  ani'ther  party  >oui  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  1  he  assignee 
will  have  the  ."ight  to  submit  the  loss  notices 
and  forms  required  by  the  contr.ict. 

13.  Subrog.ittim.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us, 
you  must  do  all  you  can  to  preserve  any  such 
right.  If  we  pay  you  for  your  loss,  then  your 
right  of  recovery  will  at  out  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep  for  2  years  after  the  time  of 
loss,  records  of  the  harvesting,  storage, 
shipments,  sale,  or  other  disposition  of  all 
forage  produced  on  each  unit  including 
separate  records  showing  the  same 
information  for  production  from  any 
un.nsuied  actenge.  Any  person  designated  by 
us  will  have  access  to  such  records  and  the 
farm  for  purposes  related  to  the  contr.ict. 

15.  Life  of  contract:  Cancellation  and 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  fur  each  succeeding  crop  year  unless 
canceled  or  terminated  as  p.'-ovided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  you  do 
not  furnish  satisfactory  records  of  the 
previous  year's  production  to  us  on  or  before 
the  cancellation  date.  If  you  show,  prior  to 
the  cancellation  date,  to  our  satisfaction,  that 
records  are  unavailable  due  to  conditions 
beyond  your  control,  such  as  Tire,  flood,  or 
other  natural  disaster,  the  Field  Actuarial 
Office  may  assign  a  yield  for  that  year.  The 
assigned  yield  will  not  exceed  the  preceding 
10-year  average  yield. 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  pri;,l  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due: 


(1)  If  deducted  from  an  indemnity  will  be 
the  date  you  sign  such  claim;  or 

(2)  if  deducted  from  payment  under  another 
program  administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
both  such  other  payment  and  setoff  are 
approved. 

e.  The  cancellation  and  termination  date  is: 


Cancel* 

kon  md 

••rrwulion 


No*  30. 


f.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  5  consecutive  years. 

16.  Contract  changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office  by 
May  31  preceding  the  cancellation  date. 
Acceptance  of  any  change  will  be 
conclusively  presumed  in  the  absence  of 
notice  from  you  to  cancel  the  contract. 

17.  Meaning  of  terms. 

For  the  purposes  of  forage  production  crop 
insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  forage  production  insurance  in  the 
county. 

b.  "Alfalfa"  means  a  pure  stand  of  alfalfa 
or  a  stand  of  alfalfa  and  grass  in  which  60 
percent  or  more  of  the  ground  cover  is  alfalfa. 

c.  "Alfalfa-grass  mixture"  means  a  mixed 
stand  of  alfalfa  and  grass  in  which  alfalfa 
comprises  more  than  25  percent  but  less  than 
60  percent  of  the  ground  cover. 

d.  "County"  means  the  county  shown  on 
the  application  and  any  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county  as  shown  by  the  actuarial 
table. 

e.  "Crop  year"  means  the  period  from  the 
date  insurance  attaches  until  harvest  is 
normally  completed  and  will  be  designated 
by  the  calendar  year  in  which  the  majority  of 
the  forage  is  normally  harvested. 


f.  "Cutting"  means  the  severance  of  the 
forage  plant  from  the  land  for  the  purpose  of 
livestock  feed. 

g.  "Forage  '  means  .Alfalfa,  Alfalfa  Crass- 
mixture  or  Crass-mixture. 

h.  "Grass-mixture"  means  a  mixed  stand  of 
locally  recognized  forage  grasses  and  al.''cilfa 
in  which  alfalfa  comprises  less  than  25 
percent  of  the  ground  cover. 

i.  "Harvest"  means  the  removal  from  the 
windrow  or  field. 

j.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  in  the  actuarial  table. 

k.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 

1.  "Loss  ratio"  means  the  ratio  of 
indemnity(ie8)  to  premium(s). 

m.  'Person"  means  an  individual, 
partnership,  association,  corporation  estate, 
trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  State,  a 
political  subdivision  of  a  State,  or  any  agency 
thereof, 

n.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

o.  "Tenant"  means  a  person  who  rents  land 
fiom  another  person  for  a  share  of  the  forage 
production  or  a  share  of  the  proceeds 
therefrom. 

p.  "Unit"  means  all  insurable  acreage  of 
forage  in  the  county  on  the  date  insurance 
attaches: 

(1)  In  which  you  have  a  100  percent  share: 
or 

(2)  Which  is  owned  by  one  entity  and 
operutcd  by  another  entity  on  a  share  basis 

Land  rented  for  cash,  a  fixed  commodity 
payment,  or  any  consideration  other  than  a 
share  in  the  forage  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Units  will 
be  determined  when  the  acreage  is  reported. 
Errors  in  reporting  such  units  may  be 
corrected  by  us  when  adjusting  a  loss.  We 
may  consider  any  acreage  and  share  thereof 
reported  by  or  for  your  spouse  or  child  or  any 
member  of  your  household  to  be  your  bona 
fide  share  or  the  bona  fide  share  of  any  other 
person  having  an  interest  therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract. 

19.  Determinations, 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 
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Done  in  Washington,  D.C.,  on  May  1. 1985. 
Peter  F.  Cole, 

Secretary,  Federal  Crvp  Insurance 
Corporation. 

Dated:  lune  19. 1983. 

Approved  by:  ■ 

Edward  Hews, 
Acting  Manager. 
|FR  Doc.  85-15343  Filed  6-25-85;  8:45  am) 

BtLUNG  CODE  341(MW-M 


7CFRPart418 
lOocketNo.OOUAll 

Wheat  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  revises  and 
reissues  the  Wheat  Crop  Insurance 
Regulation  (7  CFR  Part  418),  effective  for 
the  1986  and  succeeding  crop  years.  The 
intended  effect  of  this  rule  is  to  provide 
for:  (1)  Changing  to  an  "Actual 
Production  History"  (APH)  basis  by 
removing  the  Premium  Adjustment 
Table  and  providing  for  cancellation  for 
not  furnishing  records;  (2)  changing  the 
method  of  computing  indemnities  when 
acreage,  share  or  practice  is 
underreporled;  (3)  changing  the  ond  of 
the  insurance  period,  the  cancellation 
and  termination  dates  and  filing  dates  in 
certain  counties;  (4)  clarifying  certain 
sections  of  the  policy  with  regard  to 
mechanically  seeded  acreage  and 
availability  of  the  Late  Planting 
Agreement  Option:  (5)  adding  a 
definition  of  "Loss  ratio;"  and  (b) 
deleting  Appendix  A.  The  authority  for 
the  promulgation  of  '.his  rule  is 
contained  in  the  Foderal  Crop  Insurance 
Act,  as  amended. 
EFFECTIVE  DATE:  June  30, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington,  D.C.  202,50, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulati  jns  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
December  31, 1990. 

Merritt  W.  Sprague,  Manager,  FCIC. 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  an  annual  effect  on  the 


economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  final 
rule  apply  are:  Title — Crop  Insurance; 
Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quahty  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Since  policy  changes  must,  by 
contract,  be  on  file  by  June  30. 1985, 
good  cause  is  shown  for  making  this  rule 
effective  in  less  than  30  days. 

On  Friday,  March  29. 1985,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  50 
FR  12555,  revising  and  reissuing  the 
Wherit  Crop  Insurance  Regulations  (7 
CFR  Part  418),  effective  for  the  1986  and 
succeeding  crop  years.  The  public  was 
given  30  days  in  which  to  submit  written 
comments  on  t^^  proposed  rule,  but 
none  were  received.  Therefore,  with  the 
exception  of  minor  changes  in  language 
and  format,  the  proposed  rule  is  hereby 
adopted  as  fir.a!. 

The  principal  changes  in  the  wheat 
policy  are: 

1.  Section  2.d.(4) — Change  to  clarify 
that  the  Late  Planting  Agreement  Option 
is  available  only  on  spring-planted 
crops. 

2.  Section  2.6.(7} — Clarify  when  the 
wheat  may  be  insured  if  seeded  by 
airplane  or  broadcast. 

3.  Section  5.a. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis,  and  coverages  will, 
therefore,  reflect  the  actual  production 
history  of  the  crop  on  the  unit.  Insureds 
with  good  loss  experience  who  are  now 


receiving  a  premium  discount  are 
protected  since  they  may  retain  a 
discount  under  the  present  schedule 
through  the  1990  crop  year  or  until  their 
loss  experience  causes  them  to  lose  the 
advantage,  whichever  is  ea»^lier. 

4.  Section  5.  — Remove  the  provisions 
for  transfers  of  insurance  experience 
and  for  premium  computation  when 
insurance  has  not  been  continuous. 
Deletion  of  the  Premium  Adjustment 
Table  eliminates  the  need  for  these 
provisions. 

5.  Section  9.d. — Change  the  method  of 
computing  the  indemity  when  acres  are 
underreported.  The  production  from  all 
acres  will  be  applied  against  the 
reported  acres  in  calculating 
indemnities.  This  change  will  reduce  the 
indemnities  when  acres  are 
underreported  and  will  reduce  the 
complexity  of  calculations. 

6.  Section  15.c — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  thai  records  are 
unavailable  due  to  conditions  beyond 
the  insureds  control.  This  clause  is 
required  by  the  change  to  mandatory 
APH. 

7.  Section  15.e. — Change  the  August  31 
and  September  15  cancellation/ 
termination  dates  to  September  30. 
Change  the  cancellation  date  from 
September  15  to  September  30  for 
several  western  Colorado  counties  and 
some  western  and  central  South  Dakota 
counties.  These  changes  are  made  to 
more  closely  conform  to  harvest 
practices  in  those  areas. 

8.  Section  16. — Change  the  filing  date 
for  contract  changes  from  May  31  to 
June  30  for  all  counties  other  than  those 
with  an  April  15  cancellation  date.  This 
change  was  made  to  coincide  with  the 
extension  of  cancellation  dates. 

9.  Section  17.g. — Add  a  definition  for 
the  term  "Loss  Ratio"  to  clarify  its  use  in 
Section  5. 

10.  In  addition  to  the  policy  changes, 
FCIC  also  eliminates  the  codification  of 
Appendix  A.  FCIC  service  offices  will 
be  able  to  advise  a  producer  if  wheat 
insurance  is  offered  in  a  county. 

List  of  Subjects  in  7  CFR  Part  418 

Crop  insurance.  Wheat. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  at  seq.). 
the  Federal  Crop  Insurance  Corporation 
hereby  revises  and  reissues  the  Wheat 
Crop  Insurance  Regulations  (7  CFR  Part 
418),  and  removes  Appendix  A.  effective 
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for  the  1983  and  succeeding  crop  years, 
to  read  as  follows: 

PART  418— WHEAT  CROP  INSURANCE 
REGULATIONS 

Sut>part— Regulations  for  ttie  1986  and 
Succeeding  Crop  Years 

Sec. 

413.1  Availability  of  wheat  crop  insurance. 

418.2  Prea:ium  rates,  production  guarantees, 
coverase  levels,  and  pnres  at  which 
indemnities  shall  be  computed. 

418  J    OMB  control  numbers. 

418.4    Ci-editors. 

418  5    Go'kJ  faith  reliance  on 

misrepresertation. 
418  6    The  contract. 
418.7    The  application  and  policy. 

Authority:  Sees.  506.  516.  Pub  L.  7V-I30.  52 
Stat.  73.  77  as  amended  (7  L'  S.C.  150H  1516). 

Subpart— Regulations  for  the  1986  and 
Succeeding  Crop  Years 

§  418.1     AvatlaMMty  of  wfwat  crop 
insurance. 

Insiiiance  shall  be  offered  under  the 
provisions  of  this  subpart  on  wheat  in 
counties  within  the  Units  prescribed  by 
and  in  acccrdanct  .^  .th  the  provisions  of 
the  Federal  Crop  Insurance  Act.  as 
amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  ths 
Board  of  Directors  of  the  Corporation. 

§  418.2    Premium  rates,  production 
guarantees,  coverage  levels,  and  prices  at 
wMch  indemnities  sliatt  t>e  computed. 

(a)  The  Mannger  shall  establish 
premium  rates.  pr;)duction  guarantees, 
coverage  levels,  and  prices  at  which 
irdemnities  shall  be  computed  fiir  wheat 
which  will  be  included  in  the  actuarial 
table  on  file  in  applicable  service  offices 
for  the  county  and  which  m^^y  be 
changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicani  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  torrputed  from 
among  those  levels  and  prices  contained 
in  the  ac'uarial  table  f,)r  the  crop  year. 

§  418  3    OMB  control  numt>ers. 

Oi'.!3  control  numbers  gre  contained 
in  Subpart  H  to  Part  400  in  Title  7  CFR. 

§418.4    Creditors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  gamishmerit,  levy,  execution, 
bankruptcy,  involuntary'  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

§418.5    Good  faitti  reliance  on 
misrepreseniation. 

Notwithstanding  any  other  provision 
of  the  wheat  insurance  contract. 


whenever:  (a)  .An  insured  under  a 
contract  of  crop  insurance  entered  into 
under  these  regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  corporaHcn:  (1)  Is 
indebted  to  the  Corporation  fur 
additional  prem.iums:  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  is  not  entitled  to 
an  indemnity  because  of  failure  to 
comply  with  the  terms  of  the  insurance 
contract,  but  which  the  insured  believed 
to  be  insured,  or  believed  the  terms  of 
the  insurance  contract  to  have  been 
complied  with  or  waived:  and  (b)  the 
Foard  of  Directors  of  the  Corporation,  or 
the  Manager  in  cases  involving  not  more 
than  $100,000.00,  finds  that:  (1)  an  agent 
or  employee  of  the  Corporation  did  in 
fact  make  such  misrepresentation  or 
take  other  erroneous  action  or  gi\  e 
erroneous  advice;  (2)  said  insured  relied 
thereon  in  good  faith;  and  (3)  to  require 
the  payment  of  the  additional  premiums 
or  to  deny  such  insured's  entitlement  to 
the  indemnity  would  not  be  fair  and 
equitable,  such  insured  shall  be  granted 
relief  the  same  as  if  otherwise  entitled 
thereto.  Application  for  relief  under  this 
section  must  be  submitted  to  the 
Corporation  in  writing. 

§418.5    The  contract 

The  inburance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  wheat  crop  as 
provided  in  the  policy.  The  contract 
siidll  consist  of  the  application,  the 
policy,  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices. 

§  418.7    The  application  and  policy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  wheat  crop  as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  submitted  to  the 
Corporation  at  the  ser/ice  office  on  or 
before  the  applicable  closing  date  on  file 
in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 


the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
dfct(!rmination  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1986  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a  wheal 
contract  issued  under  such  prior 
regulations,  without  the  filing  of  a  now 
application, 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
400.37,  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Wheat 
Insurance  Policy  for  the  1986  and 
succeeding  crop  years  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  ln>urance  Corporatiun 

Wfieai — Crop  Insurance  Policy 

(This  is  a  continuous  contract.  Refer  to 
sei:tion  15.) 

AGREhAtKNT  TO  I.NSURE:  We  will 
provide  the  insurance  desciihed  in  this 
policy  in  return  fcr  the  premium  and  your 
compliance  with  all  applicable  provf.sions. 

Throughout  this  poiicy,  "jcu"  and  "your" 
refer  to  ihe  insured  shown  on  the  accepted 
Application  and  "we."  "us,"  and  "our"  ref^jr 
to  the  Federal  Crop  Insurance  Corporation. 

Terr.iS  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  agairvt 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurrng  within  the 
insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire: 

(3)  Insects: 

(4)  Plant  disease: 

(5)  Wildlife: 

(6)  Edrthi.|iiake: 

(7)  Volcanic  eruption;  or 

(8)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
the  beginning  of  planting; 

unle.<:s  those  causes  are  excepted,  excluded, 
or  limited  by  ihe  actua.''ial  table  or  section 
9e(7). 

b.  We  will  not  insure  against  any  loss  of 
P'-oduclion  due  to: 

(1)  The  neglect,  mismanagement,  or 
wrongdoing  of  you.  any  nitmber  of  your 
household,  your  tenants,  or  employees; 

(2)  The  failure  to  follow  recognized  good 
wheat  fanning  practices: 
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(3)  The  impoundment  of  water  by  any 
governmental,  public,  or  private  dam  or 
reservoir  project;  or 

(4)  any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2,  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  wheat  planted 
for  harvest  as  grain,  grown  on  insured 
acreage,  and  for  which  a  guarantee  and 
premium  rale  are  provided  by  the  actuarial 
table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  wheat  planted  on  insurable  acreage 
as  designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us.  whichever  we  elect. 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  wheat  at  the  time  of  planting 

d.  We  do  not  insure  any  acreage: 

(1)  If  the  farming  prticticRS  carried  out  are 
not  in  accordance  with  the  farming  practices 
for  which  the  premium  rates  have  been 
established; 

(2)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  by  the  actuarial  table 
unless  you  elect  to  insure  the  acreage  as 
nonirrigated  by  reporting  it  as  insurable 
under  section  3; 

13)  Which  is  destroyed,  it  is  practical  to 
replant  to  wheat,  and  such  acreage  is  not 
replanted: 

(4)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table  unless 
(for  spring-planted  wheat  only)  you  agree,  in 
writing,  on  our  form  to  coverage  reduction; 

(5)  Of  volunteer  wheat; 

(6)  Planted  to  a  type  or  variety  of  wheat  not 
established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table; 

(7)  On  which  the  seed  has  not  been 
mechanically  incorporated  into  the  soil 
unless  provided  for  by  the  actuarial  table;  or 

(8)  Planted  with  another  crop. 

e  If  insurance  is  provided  for  an  irrigated 
practice: 

(1)  You  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water,  et  the  time  of  planting,  to 
carry  out  a  good  wheal  irrigation  practice; 
and 

(2)  Any  loss  of  production  caused  by 
failure  to  carry  out  a  good  wheat  irrigation 
practice,  except  failure  of  the  water  supply 
due  to  an  unavoidable  cause  occurring  after 
the  beginning  of  planting,  will  be  considered 
as  due  to  an  uninsured  cause.  The  failure  or 
breakdowm  of  irrigation  equipment  or 
facilities  will  not  be  considered  as  a  failure  of 
the  water  supply  from  an  unavoidable  cause. 

f.  Acreage  which  is  planted  for  the 
development  or  production  of  hybrid  seed  or 
for  experimental  purposes  is  not  insured 
unless  we  agree,  in  writing,  to  insure  such 
acreage. 

g.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  planting. 

3.  Report  of  acreage,  share,  and  practice 
You  must  report  on  our  form; 

a.  All  the  acreage  of  wheal  in  the  county  in 
which  you  have  a  share; 

b.  The  practice;  and 

c.  Your  share  at  the  time  of  planting. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 


do  not  have  a  share  in  any  wheat  planted  in 
the  county.  This  report  must  be  submitted 
annually  on  or  before  the  reporting  date 
established  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report.  If 
you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine  by  unit  the 
insured  acreage,  share,  and  practice  or  we 
may  deny  liability  of  any  unit.  Any  report 
submitted  by  you  may  be  revised  only  upon 
our  approval. 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  you  have 
not  elected  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  date 
for  submitting  applications  for  the  crop  year 
as  established  by  the  actuarial  table. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1  '.'2%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date.  * 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1984 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  wheat  policy  in  effect 
for  the  1935  crop  year,  you  will  continue  to 
receive  the  benefit  of  that  reduction  subject 
to  the  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1990  crop  year; 

(2)  The  premium  will  not  increase  because 
of  favorable  experience: 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1985  crop  year; 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply;  and 

(5)  Participation  must  be  continuous. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnify  payable  to  you 
or  from  any  loan  payment  due  you  under  any 
Act  of  Congress  or  program  administered  by 
the  United  States  Department  of  Agriculture 
or  its  Agencies. 

7.  Insurance  period. 

a.  Insurance  attaches  when  the  wheat  is 
planted  except  that,  in  counties  with  an  April 
15  cancellation  date,  insurance  on  fall- 
planted  wheat  attaches  on  April  16  following 
planting  if  there  is  an  adequate  stand  on  this 
date  to  produce  a  normal  crop. 

b.  Insurance  ends  at  the  earliest  of: 

(1)  Total  destruction  of  the  wheat; 

(2)  Combining,  threshing,  harvesting  for 
silage  or  hay.  or  removal  from  the  field:  ^ 

(3)  Final  adjustment  of  a  loss;  or 

(4)  The  following  dates  of  the  calendar  year 
in  which  wheat  is  normally  harvested: 


(a)  Alaska September  25; 

(b)  All  other  states October  31. 

8  Notice  of  damage  or  loss. 

a  In  case  of  damage  or  probable  loss: 
(1)  You  must  give  us  written  notice  if: 

(a)  During  the  period  before  harvest,  the 
wheat  on  any  unit  is  damaged  and  you 
decide  not  to  further  care  for  or  harvest  any 
part  of  it; 

(b)  You  want  our  consent  to  put  the 
acreage  to  another  use;  or 

(c)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 

Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  wheat  and 
given  written  consent.  We  will  not  consent  to 
another  use  until  it  is  too  late  to  replant.  You 
must  notify  us  when  such  acreage  is  put  to 
another  use. 

(2)  You  must  give  us  notice  at  least  15  days 
before  the  beginning  of  harvest  if  you 
anticipate  a  loss  of  any  unit. 

(3)  If  possible  loss  is  later  determined, 
immediate  notice  must  be  given.  A 
representative  sample  of  the  unharvested 
wheat  (at  least  10  feet  wide  and  the  entire 
length  of  the  field)  must  remain  unharvested 
for  a  period  of  15  days  from  the  date  of  notice 
unless  we  give  you  written  consent  to  harvest 
the  sample. 

(4)  In  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit,  we  must  be  given 
notice  not  later  than  30  days  after  the  earliest 

of: 

(a)  Total  destruction  of  the  wheat  on  the 

unit: 

(b)  Harvest  of  the  unit;  or 

(c)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  You  must  obtain  writien  consent  from  us 
before  you  destroy  any  of  the  wheat  which  is 
not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  eariiest  of: 

(1)  Total  destruction  of  the  wheat  on  the 
unit; 

(2)  Harvest  of  the  unit;  or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  will  not  pay  any  indemnity  unless 

you: 

(1)  Establish  the  total  production  of  wheat 
on  the  unit  and  that  any  loss  of  production 
has  been  directly  caused  by  one  or  more  of 
the  insured  causes  during  the  insurance 
period;  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnify  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  wheat  to  be  counted  (see 
section  9e); 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4)  Multiplying  this  result  by  your  share. 


^ 
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d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  resiults  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due.  the  production  guarantee  on  the 
unit  will  be  computed  on  the  information 
reported  and  not  on  the  actual  information 
determined.  All  production  from  insurable 
acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

e.  The  tola'  production  (bushels)  to  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

(1)  Mature  wheal  production  which 
otherwise  is  nut  eligible  for  quality 
adjustment  will  be  reduced  .12  percent  for 
each  .1  percentage  point  of  moisture  in  excess 
of  13.5  percent;  or 

(2)  Mature  wheat  production  which,  due  to 
insurable  causes,  has  a  test  weight  of  less 
than  53  pounds  per  bushel  or.  as  determined 
by  a  gruin  grader  licensed  by  the  I  ederal 
Grain  Inspection  Service  or  under  the  United 
States  Warehouse  Act:  contains  more  than  10 
percent  kernel  damage:  more  than  12  percent 
shrunken  kernels:  more  than  6  green  garlic 
bulblets  or  the  equivalent  of  dry  or  partly  dry 
garlic  bulblets  in  a  1000-gram  sample:  or  is 
smutty  or  ergoty.  will  be  adjusted  by: 

(a)  Dividing  the  value  per  bushel  of  the 
insured  wheat  by  the  price  per  bushel  of  U  S. 
No.  2  wheat;  and 

(b)  Multiplying  the  result  by  the  number  of 
bushels  of  such  wheat. 

The  apphcable  price  for  No.  2  wheat  will 
be  the  local  market  price  on  the  earlier  of  the 
day  the  loss  is  adjusted  or  the  day  the 
insured  wheat  is  sold. 

(3)  Any  harvested  production  from  other 
volunteer  plants  growing  in  the  wheat  will  be 
counted  as  wheat  on  a  weight  basis. 

(4]  Appraised  production  to  be  counted  will 
include: 

(a)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  wheat  fanning  practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause:  and 

(c)  Any  unharvesled  production. 

(5)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
wheat  becomes  general  in  the  county: 

(b)  Harx'ested:  or 

(c)  Further  damaged  by  an  insured  cause 
before  the  acreage  is  put  to  another  use. 

(6)  The  amount  of  production  of  any 
unharvested  wheat  may  be  determined  on  the 
basis  of  Held  appraisals  conducted  after  the 
end  of  the  insurance  period. 

(7)  If  you  elect  to  exclude  hail  and  Pre  as 
insured  causes  of  loss  and  the  wheat  is 
damaged  by  hai!  or  fire,  appraisals  wil!  be 
made  in  accordance  with  Korni  FCl-78. 
"Request  To  Exclude  Mail  .\nd  Fire." 

(8)  The  commingled  pioduction  of  units  will 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit. 

f.  You  must  not  abandon  acreage  to  us. 

g.  You  may  not  sue  us  un.ess  you  have 
complied  with  all  policy  pro  isions.  If  a  claim 


is  denied,  you  may  sue  us  in  the  United 
Slates  District  Court  under  the  provisions  of  7 
U.S.C.  1508(c).  You  must  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you 

h.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  final  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages,  attorney's  fees, 
or  other  charges  in  connection  with  any  claim 
for  inJemnity.  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us  or 
by  a  final  judgment  from  and  including  the 
61st  day  after  the  date  you  sign,  date  and 
submit  to  us  the  properly  completed  tlrfim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  your  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  section  12  of  the  Contract  Di.sputes  Act 
of  lore  [M  use.  6110,  and  publishtJ  in  the 
F'Tderal  Register  semi-annually  on  or  about 
January  1  and  July  1.  The  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
amounced  by  the  Secretary  of  the  Treasury. 

i.  If  yoti  die.  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  v.  heat  is  planted  for  any 
Li-op  year,  any  indemnity  will  be  paid  to  the 
per8on(s)  we  determine  to  be  beneficially 
entitled  thereto. 

j.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
a.nd  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  l.able 
for  loss  due  to  fire  only  for  the  smaller  of: 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  contract  without  regard  to 
any  other  insurance;  or 

(2)  The  amount  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  or  payable  under 
such  other  insurance.  For  the  purpose  of  this 
section,  the  amount  of  loss  from  fire  will  be 
the  difference  between  the  fair  market  value 
of  the  production  on  the  unit  before  the  fire 
and  after  the  fire. 

10.  Conce;ilment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right  including  the 
right  to  collect  any  amount  die  us  if.  at  any 
time,  you  huve  concealed  or  mijreprcicnled 
any  material  fact  or  commiticd  t-n^  fraud 
relating  to  the  contract.  Such  voidance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
cur  form  and  approved  by  U3.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  wili  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 


to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrog-ition  (Recovery  of  loss  from  a 
third  party  ) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us. 
you  must  do  all  you  can  to  preserve  any  such 
right.  If  we  pay  you  for  your  loss,  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep,  for  2  yea.'s  after  the  time  of 
loss,  records  of  harvesting,  storage,  shipment, 
sale,  or  other  disposition  of  all  wheat 
produced  on  each  unit  including  separate 
records  showing  the  same  information  for 
production  from  any  uninsured  acreage.  Any 
person  designated  by  us  will  have  access  to 
such  records  and  the  farm  for  purposes 
related  to  the  contiact. 

15.  Life  of  contract:  Cancellation  and 
termination. 

a.  This  contract  wili  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
yoa  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  oi  before  the 
cancellation  date  preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  you  do 
not  furnish  to  us,  on  or  before  the 
caiice'latioii  date,  satisfactory  records  of 
production  for 

(1)  The  previous  crop  year  in  counties 
having  an  April  15  cancellation  date; 

(2)  The  year  prior  to  the  previous  crop  year 
in  counties  having  any  other  cancellation 
da'e. 

If  you  show,  prior  to  the  cancellation  date, 
to  our  satisfaction,  that  records  are 
unavailable  due  to  conditions  beyond  your 
control,  such  as  fire,  flood,  or  other  natural 
disaster,  the  Field  Actuarial  Office  may 
.issign  a  yield  for  that  year.  The  assigned 
yield  will  not  exceed  the  previous  10-ypar 
average. 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  te.-mination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
.amount  is  due.  The  date  of  payment  of  the 
ami<unt  due: 

(1)  If  deducted  from  an  indemnity  will  be 
the  date  you  sign  the  claim;  or 

(2)  If  deducted  from  payment  under  another 
program  administered  by  the  United  States 
Depjirtmrnt  of  Agriculture  will  be  the  date 
both  such  other  payment  and  setoff  nre 
approved. 

e.  The  cancellation  and  termination  dates 
are: 
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stale  and  county 


AD  Alaska  counties  aicept  t>x>sa 
kstet)  below;  Alamosa.  Coneios. 
Costilla.  Rio  Grande,  and  Sa- 
guache Counties.  Cotorado; 
Maine.  Mmnetola.  Daniels.  Roo- 
sevelt. Shandan.  and  Valley 
Counties.  Montana.  New  Hamp- 
shire, t^orth  Dakota.  Corson.  Wal- 
worth. Edmunds.  Faulk.  Spmk 
Beadle.  Jerauld.  Aurora.  Douglas, 
and  Bon  Homme  Counties.  South 
Dakota  and  all  South  Dakota 
counties  lying  north  and  east 
tfiaraof.  Vermont,  and  Trempea- 
leau. Jackson.  Wood.  Portage. 
Waupaca.  Outagamie.  Brown. 
and  Kewaunee  Counties.  Wiscon- 
sin and  all  Wisconsin  Counties 
north  and  west  ttiereof 

All  other  Colorado  counties  except 
those  listed  below,  all  other  Iowa 
counties  except  ttx»a  listed 
tietow.  Kansas.  Nebraska.  New 
Mexico.  Oklahoma,  Texas;  all 
other  Wisconsin  counties  and  all 
other  states  except  those  listed 
below 

Archuleta.  Cusler.  Delta.  Dokires. 
Eagle.  Gsrfiekl.  Grand  La  Plata. 
Mesa.  Moffal.  Montezuma.  Mon- 
trose. Ouray.  Pitkin,  Rio  Blarico. 
Routt,  and  San  Miguel  Counties. 
Cokvado.  ConnectKXit.  Plymouth, 
Ctwokee.  Buena  Vista.  Pocahon. 
tas.  Humboldl.  Wnght  Franklin. 
Butler  Black  Hawk.  Buchanan. 
Delaware,  and  Dubuque  Coun- 
ties k>wa  and  alt  Iowa  counties 
north  ttiereol.  Massachusetts;  all 
other  Montana  counties.  New 
York.  Rhode  Island,  ail  other 
South  Dakota  counties.  Wyoming 

Malanuska  Susitna  County.  Alaska. 
Arizona.  CaMoma.  Idaho. 
Nevada.  Oregon;  Uta^;  and 
Washington 


CancaNa- 
lion  date 


Apr  IS. 


Sept  30 


do 


Termina- 
tion dale 


Apr  IS 


Sept  30 


^4ov.  30 


Oct  31 


Do 


f.  If  you  die  or  are  judicially  declai^d 
Incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  consecutive  years. 

16.  Contract  changes. 

We  may  change  any  of  the  terms  and 
provisions  of  the  contract  from  year  to  year. 
If  your  price  election  at  wich  indemnities  are 
computed  is  no  longer  offered,  the  actuarial 
table  will  provide  the  price  election  which 
you  are  deemed  to  have  elected.  All  contract 
changes  will  be  available  at  your  service 
office  by  December  31  preceding  the 
cancellation  date  for  counties  with  an  April 
IS  cancellation  date  and  by  June  30  preceding 
the  cancellation  date  for  all  other  counties. 
Acceptance  of  any  change  will  be 
conclusively  presumed  in  the  absence  of 
notice  from  you  to  cancel  the  contract. 

17.  Meaning  of  terms. 

For  the  purposes  of  wheat  crop  insurance: 
a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 


by  us  which  are  available  for  public 
inspection  in  your  service  office  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  wheat  insurance  in  the  county. 

b.  "County"  means  the  county  shown  on 
the  application  and  any  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county  as  shown  by  the  actuarial 
table. 

c.  "Crop  year"  means  the  period  within 
which  the  wheat  is  normally  grown  and  will 
be  designated  by  the  calendar  year  in  which 
the  wheat  is  normally  harvested. 

d.  "Harvest"  of  wheat  on  the  unit  means 
combining,  threshing,  or  cutting  for  hay  or 
silage. 

e.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

f.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 

g.  "Loss  ratio"  means  the  ratio  of 
indemnity(ies)  to  premium(s). 

h.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  State,  a 
political  subdivision  of  a  State,  or  any  agency 
thereof. 

i.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

j.  "Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the  wheat 
or  a  share  of  the  proceeds  therefrom. 

k.  "Unit"  means  all  insurable  acreage  of 
wheat  in  the  county  on  the  date  of  planting 
for  the  crop  year: 

(1)  In  which  you  have  a  100  percent  share; 
or 

2.  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 

Land  rented  for  cash,  a  fixed  commodity 
payment,  or  any  consideration  other  than  a 
share  in  the  wheat  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Land 
which  would  otherwise  be  one  unit  may  be 
divided  according  to  applicable  guidelines  on 
file  in  your  service  office  or  by  written 
agreement  with  us.  Units  will  be  determined 
when  the  acreage  is  reported.  Errors  in 
reporting  units  may  be  corrected  by  us  to 
conform  to  applicable  guidelines  when 
adjusting  a  loss.  We  may  consider  any 
acreage  and  share  thereof  reported  by  or  for 
your  spouse  or  child  or  any  member  of  your 
household  to  be  your  bona  fide  share  or  the 
bona  fide  share  of  any  other  persoii  having 
an  interest  therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract. 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 


determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washington,  D.C.,  on  May  1, 1985. 
Peter  F.  Cole. 

Secretary.  Federal  Crop  Insurance 
Corporation. 

Dated:  June  19, 19S5. 

Approved  by: 
Edward  Hews, 
Acting  Manager. 
[FR  Doc.  85-15353  Filed  6-25-85:  8:45  am] 
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7  CFR  Part  419 

[Docket  No.  00 ISA] 

Barley  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  revises  and 
reissues  the  Barley  Crop  Insurance 
Regulations  (7  CFR  Part  419),  effective 
for  the  1986  and  succeeding  crop  years. 
The  intended  effect  of  this  rule  is  to 
provide  for  (1)  Changing  to  a  mandatory 
"Actual  Production  History"  (APH) 
basis  by  removing  the  Premium 
Adjustment  Table  and  providing  for 
cancellation  for  not  furnishing  records: 
(2)  changing  the  method  of  computing 
indemnities  when  acreage,  share  or 
practice  is  underreported;  (3)  changing 
the  cancellation  and  termination  dates 
and  filing  dates  in  certain  counties:  (4) 
clarifying  certain  sections  of  the  policy 
with  regard  to  mechanically  seeded 
acreage  and  availability  of  the  Late 
Planting  Agreement  Option:  and  (5) 
adding  a  definition  of  "Loss  ratio."  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act.  as  amended. 
EFFECTIVE  DATE:  June  28. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington,  D.C..  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need. 
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currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
January  1. 1990. 

Merritt  W.  Sprague.  Manager,  FCIC. 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more:  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  governments,  or 
a  geographical  region:  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
effterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  will  not  increase  the 
Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  final 
mle  applies  are:  Title — Crop  Insurance; 
Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115.  June  24.  1983. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepa:-ed. 

This  action  rs  nrt  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Since  policy  changes,  must,  by 
contract,  be  on  file  by  June  30. 1985, 
good  cause  is  shown  for  making  this  rule 
effective  in  less  than  30  days. 

On  Friday,  March  29, 1985.  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  50 
FR  12550.  revising  and  reissuing  the 
Barley  Crop  Insurance  Regulations  (7 
CFR  Part  419).  effective  for  the  1986  and 
succeeding  crop  years.  The  public  was 
given  30  days  in  which  to  submit  written 
comments  on  the  proposed  rule,  but 
none  were  received.  Therefore,  with  the 
exception  of  a  few  minor  changes  in 
language  and  format,  the  proposed  rule 
is  hereby  adopted  as  final. 

The  principal  changes  in  the  barley 
policy  are: 

1.  Section  2.d.(4) — Add  a  stipulation  to 
the  policy  language  to  clarify  that  the 
Late  Planting  Agreement  Option  is 


available  only  for  use  on  spring-planted 
crops. 

2.  Section  2.d.(7} — Clarify  when  the 
barley  may  be  insured  if  seeded  by 
airplane  or  broadcast. 

3.  Section  5.a. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basiSt^nd  coverages  will, 
therefore.  Reflect  the  actual  production 
history  of  the  crop  on  the  unit.  Insureds 
with  good  loss  experience  who  are  now 
receiving  a  premium  discount  are 
protected  since  they  will  retain  any 
discount  under  the  present  schedule 
through  the  1990  crop  year  or  until  their 
loss  experience  causes  them  to  loss  the 
advantage,  whichever  is  earlier. 

4.  Section  5. — Remove  the  provisions 
for  transfers  of  insurance  experience 
and  for  premium  computation  when 
insurance  has  not  been  continuous. 
Deletion  of  the  Premium  Adjustment 
Table  eliminates  the  need  for  these 
provisions. 

5.  Section  9.d. — Change  the  method  of 
computing  the  indemnities  when  acres 
are  underreported.  The  production  from 
all  acres  will  be  applied  against  the 
reported  acres  in  calculating 
indemnifies.  This  change  will  reduce  the 
indemnities  when  acres  are 
underreported  and  will  reduce  the 
complexity  of  calculations. 

6.  Section  15.c. — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  clause  is 
required  by  the  change  to  mandatory 
APH. 

7.  Section  15.e. — Change  cancellation 
and  termination  dates  from  August  31  to 
September  30  for  New  Mexico  except 
Taos  County;  Oklahoma  and  Texas. 
Also,  change  only  the  cancellation  date 
from  August  31  to  September  30  for 
several  southeastern  Colorado  counties 
and  Kansas.  These  changes  are  made  to 
mere  closely  conform  to  harvest  practice 
in  those  areas. 

8.  Section  16. — Change  the  filing  date 
for  contract  changes  from  May  31  to 
June  30  preceding  the  cancellation  date 
for  all  counties  other  than  those  with  an 
April  15  cancellation  date.  This  change 
is  made  to  coincide  with  the  extension 
of  cancellation  dates. 

9.  Section  17.g. — Add  a  definition  for 
the  term  "Loss  Ratio"  to  clarify  its  use  in 
Section  5. 

List  of  SubjecU  in  7  CFR  Part  419 

Crop  insurance,  Barley. 


Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq), 
the  Federal  Crop  Insurance  Corporation 
hereby  revises  and  reissues  the  Barley 
Crop  Insurance  Regulations  (7  CFR  Part 
419).  effective  for  the  1986  and 
succeeding  crop  years,  to  read  as 
follows: 

PART  41d— BARLEY  CROP 
INSURANCE  REGULATIONS 

Subpart— Regulations  of  the  19M  and 
Succeading  Crop  Years 

419.1  Availability  of  barley  crop  insurance. 

419.2  Premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 

419.3  OMB  control  numbers. 

419.4  Creditors. 

419.5  Good  faith  reliance  on 
misrepresentation. 

419.6  The  contract. 

413.7  The  application  and  policy. 

Authority:  Sees.  506.  516.  Pub.  L  75-«30.  52 
Stat.  73.  77  as  amended  [7  U.S.C.  1506. 1516). 

Subpart  in  Regulations  for  ttw  1986 
and  Succeeding  Crop  Years 

§  4 19. 1    Availability  of  barley  crop 
Insurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  barley  in 
counties  within  the  limits  prescribed  by 
and  in  accordance  with  the  provisions  of 
the  Federal  Crop  Insurance  Act  as 
amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporatioa 

§  419.2    Premium  rates,  production 
guarantees,  coverage  levels,  and  prices  at 
wtilch  indemnities  stiali  t>e  computed. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for 
barley  which  will  be  included  in  the 
actuarial  table  on  file  in  appHcable 
service  offices  for  the  county  and  which 
may  be  changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

§  419.3    OMB  control  numbers. 

OMB  control  numbers  are  contained 
in  Subpart  H  to  Part  400  in  Title  7  CFR. 

§419.4    Creditors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien. 
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mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

§  419.5    Good  faith  reliance  on 
misrepresentation. 

Notwithstanding  any  other  provision 
of  the  barley  insurance  contract, 
whenever:  (a)  An  insured  under  a 
contract  of  crop  insurance  entered  into 
under  these  regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation  (1)  is 
indebted  to  the  Corporation  for 
additional  premiums;  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  is  not  entitled  to 
an  indemnity  because  of  failure  to 
comply  with  the  temis  of  the  insurance 
contract,  but  which  the  insured  believed 
to  be  insured,  or  believed  the  terms  of 
the  insurance  contract  to  have  been 
complied  with  or  waived;  and  (b)  the 
Board  of  Directors  of  the  Corporation,  or 
the  Manager  in  cases  involving  not  more 
than  $100,000.00.  finds  that:  {!)  an  agent 
or  employee  of  the  Corporation  did  in 
fact  make  such  misrepresentation  or 
take  other  erroneous  action  or  give 
erroneous  advice;  (2)  said  insured  relied 
thereon  in  good  faith;  and  (3)  to  require 
the  payment  of  the  additional  premiums 
or  to  deny  such  insured's  entitlement  to 
the  indemnity  would  not  be  fair  and 
equitable,  such  insured  shall  be  granted 
relief  the  same  as  if  otherwise  entitled 
thereto.  Application  for  relief  under  this 
section  must  be  submitted  to  the 
Corporation  in  writing. 

§  419.6    Ttie  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  barley  crop  as 
provided  in  the  policy.  The  contract 
shall  consist  of  the  application,  the 
policy,  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices.       1 

§419.7    The  application  and  policy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  barley  ciop  as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  date  on  file  in  the 
service  office. 


(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  detenriination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 
the  applicable  service  offices  and 
publishinga  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corpo-j-ation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1986  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a  barley 
contract  issued  under  such  prior 
regulations,  without  the  filing  of  a  new 
application. 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  [7  CFR 
400.37,  400.36)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Barley 
Insurance  Policy  for  the  1986  and 
succeeding  crop  years  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Barley  Crop  Insurance  Policy 

(This  is  a  continuous  contract.  Refer  to 
Section  15.) 

AGREEMENl  TO  INSURE:  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compliance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we."  "us."  and  "our"  refer 
to  the  Federal  Crop  Insurance  Corporation. 

Terms  and  conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire: 

(3)  Insects; 

(4)  Plant  disease: 

(5)  Wildlife; 

(6)  Earthquake: 

(7)  Volcanic  eruption:  or 

(8)  Failure  of  ihe  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
the  beginning  of  planting. 


(unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9e(7). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect,  mismanagement,  or 
wrongdoing  of  you,  any  member  of  your 
household,  your  tenants,  or  employees; 

(2)  The  failure  to  follow  recognized  good 
barley  farming  practices: 

(3)  The  impoundment  of  water  by  any 
governmental,  public,  or  private  dam  or 
reservoir  project:  or 

(4)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  barley  planted 
for  har\'e8t  as  grain,  grown  on  insured 
acreage,  and  for  which  a  guarantee  and 
premium  rate  are  provided  by  the  acturial 
table.  A  mixtire  of  barley  with  either  oats  or 
wheat  or  both  planted  for  har\-est  as  grain 
may  also  be  insured  if  provided  for  by  the 
actuarial  table.  The  production  from  such 
mixture  will  be  considered  as  barley  on  a 
weight  basis. 

b.  The  acreage  insured  for  each  crop  year 
will  be  barley  planted  on  insurable  acreage 
as  designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us,  whichever  we  elect. 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  barley  at  the  time  of  planting. 

d.  We  do  not  insure  any  acreage: 

(1)  If  the  fanning  practices  carried  out  are 
not  in  accordance  with  the  farming  practices 
for  which  the  premium  rates  have  been 
established: 

(2)  \Vhich  is  irrigated  and  an  irrigated 
practice  is  not  provided  by  the  actuarial  table 
unless  you  elect  to  insure  the  acreage  as 
nonirrigated  by  reporting  it  as  insurable 
under  section  3; 

(3)  Which  is  destroyed,  it  is  practical  to 
replant  to  barley,  and  such  acreage  is  not 
replanted; 

(4)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table  unless 
(for  spring-planted  barley  only)  you  agree,  in 
writing,  on  our  form  to  coverage  reduction; 

(5;  Of  volunteer  barley; 

(6)  Planted  to  a  type  of  variety  of  barley 
not  established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table; 

(7)  On  which  the  seed  has  not  been 
mechanically  incorporated  into  the  soil 
unless  provided  for  in  the  actuarial  table:  or 

(8)  Planted  with  another  crop  except  as 
provided  in  section  2a. 

e.  If  insurance  is  provided  for  an  irrigated 
practice: 

(1)  You  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water,  at  the  time  of  planting,  to 
carry  out  a  good  barley  irrigation  practice; 

.  and 

(2)  Any  loss  of  production  caused  by 
failure  to  carry  out  a  good  barley  irrigation 
practice,  except  failure  of  the  water  supply 
from  an  unavoidable  cause  occurring  after 
the  beginning  of  planting,  will  be  considered 
as  due  to  an  uninsured  cause.  The  failure  or 
breakdown  of  irrigation  equipment  or 


> 
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facilities  will  nol  be  con-sidered  as  a  faifure  of 
the  water  supply  from  an  unavoidable  cause. 

f.  Acreage  which  is  planted  for  the 
development  or  production  of  hybrid  seed  or 
for  experimental  purposes  is  not  insuicd 
unless  we  agree,  in  writing,  to  insure  such 
acreage. 

g.  Wc  tray  limit  the  insured  acreage  to  any 
acreage  liniitat'on  established  under  any  Act 
of  Congress,  if  we  advise  yuu  of  the  limit 
prior  to  planiing. 

3.  Report  of  Acreage,  share,  and  practice. 
You  must  report  on  our  form; 

a.  All  the  acreage  of  barley  in  the  county  in 
which  you  have  a  share: 

b.  The  practice;  and 

c.  Your  share  at  the  time  of  planting. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  nol  have  a  share  in  any  barley  planted  in 
the  county  This  report  must  be  subT.i'.ted 
annually  on  or  before  the  reporting  date 
established  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report.  If 
you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine  by  unit  the 
insured  acreage,  share,  and  practice  or  we 
may  deny  liability  on  any  unit.  Any  report 
submitted  by  you  may  be  revised  only  upon 
our  approval. 

4.  Production  gna.-antees.  coverage  levels. 
and  prices  for  cumputing  indemnities. 

a.  The  production  guarantees,  covera.^e 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  Co\  eragc  level  2  will  apply  if  you  have 
not  elected  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  date 
for  submitting  applications  for  the  crop  year 
as  established  by  the  actuarial  table. 

o.  Annua!  premium 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (l-'-i^)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
First  day  of  the  month  following  the  firnt 
premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
yftur  insuring  experience  through  the  1S84 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  barley  policy  in  effect 
for  the  1985  crop  year,  you  will  continue  to 
receive  the  benefit  of  that  reduction  subject 
to  the  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
aftor  the  1990  crop  year. 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience: 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1985  crop  year 

(4)  Once  the  loss  ratio  exceeds  .80.  no 
further  premium  reduction  will  apply:  and 

(5)  Participation  must  be  continuous. 

5.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 


or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  pr-igram  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agen.':ies. 

7.  Insurance  ponod. 

a.  Insurance  attaches  when  the  barley  is 
pl-inted  exc^ipt  !^a^  in  counti»?s  with  an  April 
15  cancellation  dats.  insurance  on  fall- 
planted  barley  attaches  April  16  foiluwing 
planting  if  there  is  an  adequate  stand  on 
April  16  to  produce  a  normal  crop. 

b.  Insurance  ends  at  the  earliest  of: 
(1)  Total  destruction  of  the  barley: 

{Z]  Combining,  threshing,  harvesting  for 
silugt?  or  hay.  or  removal  from  the  field: 

(3]  Final  adjustment  of  a  l<if  s;  or 

(4)  The  following  dates  of  the  calendar  year 
in  which  the  barley  is  normally  harvested: 

(a)  Alaska September  2."): 

(b)  All  other  states October  31. 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  cr  probable  loss: 

(1)  You  must  g've  us  written  notice  if: 

(a)  During  the  period  before  harvest,  the 
barley  on  any  unit  is  damaged  and  you 
decide  not  to  further  care  for  or  harvest  any 
part  of  it: 

(b)  You  want  our  consent  to  put  the 
acreage  to  another  use:  or 

(c)  After  consent  to  put  acreage  to  another 
use  IS  given,  additional  damage  occurs. 
Insured  acretig-*  may  not  be  put  to  another 
use  until  we  have  appraised  the  b.irley  and 
given  written  consent.  We  will  not  consent  to 
another  use  until  it  is  too  late  to  replant.  You 
must  notify  us  when  such  acreage  is  put  to 
another  use. 

(2)  You  must  give  us  notice  at  least  15  days 
before  the  beginning  of  harvest  if  you 
anticipate  a  loss  on  any  unit. 

(3)  If  probable  loss  is  later  determined, 
immediate  notice  must  be  given.  A 
representative  sample  of  the  unharvested 
barley  (at  least  10  feet  wide  and  the  entire 
length  of  the  field)  must  remain  iirharvested 
for  a  period  of  15  days  from  the  date  of  notice 
unless  we  give  you  written  consent  to  harvest 
the  sample. 

(4)  In  addition  to' the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit,  we  must  be  given 
notice  not  later  than  30  days  after  the  earliest 
of: 

(a)  Total  destruction  of  the  barley  on  the 
unit: 

(b)  Harvest  of  the  unit:  or 

(cj  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  barley  which  is 
not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indemnity. 

a  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  barley  on  the 
unit: 

(2)  Harvest  of  the  unit;  or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  will  not  pay  any  indemnity  unless 
you: 


(1)  Establish  the  total  production  of  barley 
on  the  unit  and  that  any  loss  of  production 
has  been  directly  caused  by  ore  or  more  of 
the  insured  causes  during  the  insurance 
period:  and 

(2]  Furnish  all  infcrmation  we  require 
concerning  the  loss. 

c.  The  !ndemi?i!y  will  be  determined  on 
each  una  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefrom  the  total 
pioduclion  of  barley  to  be  counted  (see 
section  9e); 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4)  Multiplying  this  result  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due.  the  production  guarantee  on  the 
unit  will  be  computed  on  the  information 
reported  and  not  on  the  actual  infoimation 
determined.  All  production  from  insurable 
acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
g-iarantee. 

e.  The  total  production  (bushels)  to  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

(1)  Mature  barley  production  which 
otherwise  is  not  eligible  for  quality 
adjustment  will  be  reduced  .12  percent  for 
each  .1  percentage  point  of  moisture  in  excess 
of  14.5  percent;  or 

(2)  Mature  barely  production  which,  due  to 
insurable  causes,  has  a  test  weight  of  less 
than  40  pounds  per  bushel  or,  as  determined 
by  a  grain  grader  licensed  by  the  Federal 
Grain  Inspection  Service  or  under  the  United 
States  Warehouse  Act:  contains  less  than  85 
percent  sound  barley:  more  than  8  percent 
damaged  kemals:  more  than  35  percent  thin 
barley:  more  than  5  percent  black  barley:  or 
is  smutty,  garlicky,  or  ergoty.  will  be  adjusted 

by: 

(a)  Dividing  the  value  per  bushel  of  the 
insured  barley  by  the  price  per  bushel  of  US. 
No.  2  barley;  and  multiplying  the 

(b)  Result  by  the  number  of  bushels  of  such 
barley. 

The  applii;able  price  for  No.  2  barley  will  he 
the  local  market  price  on  the  earlier  of  the 
day  the  loss  is  adjusted  or  the  day  the 
insured  barley  is  sold. 

(3)  Any  harvested  production  from  other 
volunteer  plants  growing  in  the  barley  will  be 
counted  as  barley  on  a  weight  basis. 

(4)  Appraised  production  to  be  counted  will 
include: 

(a)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  barley  farming  practices: 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause:  and 

(c)  Any  unharvested  production. 

(5)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  anotner  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
barley  becomes  general  in  the  county: 

(b)  Harvested;  or 
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(c)  Further  damaged  by  an  insured  cause 
before  the  acreage  is  put  to  another  use. 

(6)  The  amount  of  production  of  any 
unharvested  barley  may  be  determined  on 
the  basis  of  field  appraisals  conducted  after 
the  end  of  the  insurance  period 

(7)  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  barley  is 
damaged  by  hail  or  fine,  appraisals  will  be 
made  in  accordance  vtith  Form  FCI-78. 
"Request  To  Exclude  Hail  and  Fire." 

(8)  The  commingled  production  of  units  will 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit. 

f.  You  must  not  abandon  any  acreage  to  us. 

g.  You  may  not  sue  us  unless  you  have 
complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
States  District  Court  under  the  provisions  of  7 
U.S.C.  1508(c).  You  m«st  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

h.  We  have  a  policy  for  paying  your 
indemnity  withm  30  dbys  of  our  approval  of 
your  claim,  or  entry  of  a  final  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  p.iyment  of  damages,  attorney's  fees, 
or  other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  c'.ain.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us  or 
by  a  final  judgment  frtim  and  including  the 
6l8t  day  after  the  date  you  sign,  ddte  and 
sumbit  to  us  the  properly  completpJ  claim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  d«e  to  your  failure  to 
provide  information  «  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Setretary  of  the  Treasury 
under  Section  12  of  the  Contract  Disputes  Act 
of  IP'S  (41  U.S.C.  611),  and  published  in  the 
Federal  Register  semit-annually  on  or  about 
[anuary  1  and  July  1.  t'he  interest  rate  to  be 
paid  on  any  indemnitor  will  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury. 

i.  If  you  die,  disappear,  or  are  judicially 
declared  incompetentj,  or  il  you  a<e  an  entity 
other  than  an  individaal  and  such  entity  is 
dissolved  after  the  bi'ley  is  planted  for  any 
crop  year,  any  indemnity  will  be  paid  to  the 
person(8)  we  determiiie  to  be.beneficially 
entitled  thereto.  i 

j.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period.     . 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of: 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  contnact  without  regard  to 
any  other  insurance;  or 

(2)  The  amount  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  or  payable  under 
such  other  insurance.  For  the  purpose  of  this 
section,  the  amount  of  loss  from  fire  will  be 
the  difference  between  the  fair  market  value 
of  the  production  on  the  unit  before  the  fire 
and  after  the  fire. 

10.  Concealment  of  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us  if  at  any 
time,  you  have  concealed  or  misrepresented 


any  material  fact  or  committed  any  fraud 
relating  to  the  contract.  Such  voidance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  yaur 
right  to  an  indemnity.  The  transfer  must  be  on 
rur  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  indemnity.  ' 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  Th6  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us. 
you  must  do  all  you  can  to  preserve  any  such 
right.  If  we  pay  you  for  your  loss,  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep,  for  2  years  after  the  time  of 
loss,  records  of  the  harvesting,  storage, 
shipment,  sale,  or  other  disposition  of  all 
barley  produced  on  each  unit  including 
separate  records  shovs'ing  the  same 
information  for  production  from  any 
uninsured  acreage.  Any  person  designated  by 
us  will  have  access  to  such  records  and  the 
farm  for  purposes  related  to  the  contract. 

l.").  Life  of  contract:  Cancellation  and 
termination. 

a.  The  contract  will  be  in  effect  for  the  crop 
year  specified  on  the  application  and  may  not 
be  canceled  by  you  for  such  crop  year. 
Thereafter,  the  contract  will  continue  in  force 
for  each  succeeding  crop  year  unless 
canceled  or  terroir.ated  as  pro\ided  in  this 
section. 

b.  This  contract  mey  be  canceled  by  either 
you  or  us  for  any  crop  year  by  giving  written 
notice  on  or  before  the  cancellation  d^ite 
preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  you  do 
not  furnish  to  us.  on  or  before  the 
cancellation  date,  satisfactory  records  of 
production  for: 

(1)  The  previous  crop  year  in  counties    ■ 
having  an  April  15  cancellation  date: 

(2)  This  yefir  p.ior  to  the  previous  crop  year 
in  all  other  counties.  If  you  show,  prior  to  the 
cancellation  date,  teour  satisfaction,  that 
records  are  unavailable  due  to  conditions 
beyond  your  control,  such  as  fire,  flood,  or 
other  natural  disaster,  the  Field  Actuarial 
Office  may  assign  a  yield  for  that  year.  The 
assigned  yield  will  not  exceed  the  preceding 
10-year  average. 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due: 

(1)  If  deducted  from  an  indemnity  will  be 
the  date  you  sign  the  claim;  or 


(2)  If  deducted  from  payment  under  another 
program  administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
both  such  other  payment  and  setoff  are 
approved. 

e.  The  cancellation  and  termination  dates 


State  and  cojnty 


CanceHa- 
tion  data 


Tefmtna- 
t>on  date 


do 


1 

Kit    Carson.    Lincotn.    Eiiwa    El  |  Sept.  30  . 

Pa«o,     Pueblo.     La«     Animas. 

Counties.  Colorado  and  all.  Cd- 

oraoo  oount'cs  south  and  east 

thereof:     Connecticut    Kansas; 

Maosach  isetts.  and  New  York. 
New  Mexico  except  Taos  County, 

Oklahoma.  Missoun    Illinois.  In- 
diana; Ohio;  Pennsylvania.  New 

Jersey;    and    all    states,    south 

and  east  thereof 
An2ona;  California.  Clark  and  Nye 

Counties.  Nevada 
All   other   Colorado   counties;    all 

other    Nevada    counties.    Taos 

County.    New    Mexico    and    all 

otfier  States 


Oct  31 


Apr  15. 


Nov  30 

Sept  30 

Nov  30 
Apt   15. 


f  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
part;iership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  iaterest 
ere  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  5  consecuiive  years. 

la  Contract  changes. 

We  may  change  any  of  the  terms  and 
provisions  of  the  contract  from  year  to  year. 
If  your  price  election  at  which  indemnities 
are  computed  is  no  longer  offered,  the 
actuarial  table  will  provide  the  price  election 
which  you  are  deemed  to  have  elected.  All 
contract  changes  will  be  available  at  your 
service  office  by  December  31  precedingjhe 
cancellation  date  for  counties  with  an  April 
15  cancellation  date  and  by  June  30  preceding 
the  cancellation  date  for  ail  other  cojntie«. 
Acceptance  of  any  change  will  be 
conclusively  presumed  in  the  ab-'ence  uf 
notice  from  you  to  cancel  the  contract. 

17.  Meaning  of  terms. 

For  the  purposes  of  barley  crop  insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  barley  insurance  in  the  county. 

b.  "County"  means  the  county  shown  in  the 
application  and  any  additional  land  located 
in  a  local  producing  area  borderirig  on  the 
county  as  showm  by  the  actuarial  table. 


\ 
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c.  Ttop  year"  means  the  pe-iod  within 
which  the  barley  i»  nonnaiiy  grown  and  will 
bo  dtsignated  by  the  calendar  year  in  which 
the  barley  is  normally  harvested. 

d.  "Harvest""  of  barley  on  the  unit  means 
combiiiing.  threshing,  or  cutting  for  hay  or 
silage. 

e.  "Insurable  acreage"  means  the  lund 
classified  as  insurable  by  us  and  shown  as 
such  by  the  a;  tuariai  table. 

f.  "Ins'ired  "  means  the  person  who 
suhmil'ed  the  application  accepted  by  us. 

g.  "Loss  ratiu"  means  the  ratio  of 
indemnityfies)  to  premidm(s). 

h.  ""Person  "  means  an  individual, 
partnership,  association,  corporiiion.  estate, 
trust,  or  other  business  enterprise  or  legal 
entity,  arni  wherever  applicable,  a  State,  a 
political  s  jbdivi.sion  of  a  State,  or  any  agency 
thereof. 

i.  "Service  ofHce"  means  the  ofTtce 
»»!rvicing  your  contract  as  shown  on  the 
applicaticn  for  insurance  or  such  other 
approved  office  as  may  be  selected  bv  you  or 
designated  by  us. 

j.  •Tenant "  means  a  person  who  rents  land 
from  another  person  for  a  share  ot  the  bariev 
or  a  share  of  the  proceeds  therefrom. 

k.  ■  Unit "  means  all  insurable  acreage  of 
barley  in  the  county  on  the  date  of  planting 
for  the  crop  year  \ 

(1)  In  which  you  have  a  ino  pereent  share: 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 
Land  rented  for  cash,  a  fixed  commodity 
payment  or  any  consideration  other  than  a 
share  in  the  birley  on  such  land  will  be 
considered  as  owned  by  the  lessi^e.  Land 
which  would  otherwise  be  one  unit  may  be 
di\ided  according  to  applicable  guideiintis  on 
file  in  your  service  offire  or  by  written 
agreement  with  us.  Units  w;il  be  dalermined 
when  the  acrpdge  is  reported.  Errors  in 
repor'.ing  units  m-i>  be  corrected  by  us  to 
confjrTn  to  appiicab'e  guidelines  when 
adjusting  a  less.  We  may  consider  any 
acreage  and  share  thereof  reported  by  or  for 
your  spouse  or  child  or  any  member  of  your 
household  to  be  your  bona  fide  share  or  the 
bona  fide  share  of  any  other  person  having 
an  interest  therein. 

18.  Descriptive  headings. 

The  de3cripti\e  ht-a.iings  of  the  various 
policy  terms  and  ronditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  constnjction  or  meaning  of  any  of 
the  pii^-'.-.^ns  of  th9  cofiUacl. 

19  Doti"-i.iria!ions. 

Ail  dete.'minations  required  by  the  policy 
w  ill  be  maiie  by  us.  If  you  disajjrce  with  our 
determinations,  you  may  cbtain 
reconsideration  of  or  appeal  those 
determinations  m  accordance  with  Appeal 
Pegiiiations. 

20.  Notires. 

All  no'ices  required  to  be  given  by  you 
musi  be  in  wnting  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  wp'ing.  TiiTie  of 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  noiice. 


Done  in  Washington.  D.C  .  on  May  .1. 1985. 
Peler  F.  Cole. 

>iectvtary:  FedTol  Crop  ln^tirti:ue 
C,  upomtior. 

Dated:  June  19, 1985. 
Appro\ed  by: 
Edward  Hews, 

Acting  Mur.ager. 

|KR  Doc  65-15142  Filed  et-25-&i  8  45  am) 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  9007  and  9038 

{Notice  1985-«l 

Repayments  by  Publicly  Financed 
Presidential  Candidates 

agency:  Fetleral  Election  Commission. 
ACTION:  Final  rule:  Announcement  of 
effective  date. 


summary:  On  March  8. 1985.  (50  FR 
9421),  the  Commission  published  the 
text  of  revisions  to  its  regulations  at  11 
CFR  Parts  9007  and  9038.  which 
implement  the  Presidential  Election 
Campaign  Fund  Act  and  the  Presidential 
Matching  Payment  Account  Act.  26 
U.S.C.  9001,  e*.  seq.  and  9031.  et.  sag. 
These  rule?  specify  the  formula  used  to 
determine  repayments  for  non-qualified 
campaign  expenses  by  publicly-financed 
Presidential  candidates  and  were 
revised  in  accordance  with  the  recent 
decisions  by  the  U.S.  Court  of  Appeals 
for  the  D.C.  Circuit  in  Kt'i'nedy  for 
President  Committee  v.  Federal  Election 
Ccnimission.  734  F  2d  15.58  (D.C.  Cir. 
1984).  and  Reagan  for  President 
Committee  v.  Federal  Election 
Comnission,  734  F.2d  1569  (D.C.  Cir. 
1984).  The  revised  regulations  provide 
for  a  pro-rata,  rather  than  100  percent, 
repayment  of  funds  u.sed  for  non- 
qualified campaign  e.xpenses.  The 
Kennedy  and  Reagan  decisions 
disallowed  application  of  the  100 
percent  formula  to  the  two  1980  primary 
comrtiittecs  involved  iv  those  Ct-^os.  Due 
to  thoap  derisions,  the  Con^nii'^jion  will 
apply  the  pro-rata  formula  of  the 
regulations  made  effective  by  this  notice 
to  determine  any  necessary  repayments 
for  non-qualified  campaign  expenses  by 
publicly-financed  Presidential 
candidates  involved  in  the  1984  election 
or  in  subsequent  elections.  The 
Commission  announces  that  these 
regulations  are  effective  as  of  June  2fi. 
1985. 

EFFECTIVE  DATE:  )une  26.  1985. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  Susan  E.  Propper.  Assistant  General 
Counsel,  1325  K  Street,  N\V., 


Washington,  D.C.  20463.  (202)  523-»143 
or  (800)  424-9530. 

SUPPLEMENTARY  INFORMATION:  26  US  C 

9009(c)  and  9038(c)  require  that  any  r:ilp 
or  rej;ii!dtion  prescribed  by  the 
Commission  to  carry  out  the  provisions 
of  Title  28,  United  States  Code,  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  prior  to  final  promulgation. 
The  Commission  may  finally  prescribe 
the  regulations  in  question  after  they 
have  been  before  both  Houses  of 
Congross  for  30  legislative  days.  The 
regulations  made  effective  by  this  notice 
were  transmitted  to  Congress  en  August 
17. 1964,  but  thirty  legislative  days  had 
not  expired  when  Congress  adjourned 
on  October  12, 1984.  The  Commission 
retransniitled  these  regulations  on 
March  8,  1985.  Thirty  legislative  days 
expired  in  the  House  and  in  the  Senate 
asof  May  20. 1985. 

Announcement  of  Effective  Date 
11  CIR  Parts  9007  and  9038,  as 
published  at  50  FR  9421-9423.  are 
effective  as  of  June  26. 1935. 

Dated:  |une  20, 1985. 
|ohn  Warren  McGarry, 

Chairman.  Federal  Election  Commission. 
(KR  Doc.  85-15310  Filed  6-25-85:  8:45  a.-n] 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  207 
I  Docket  No.  R-05291 

Regulation  G;  Securities  Credit  by 
Persons  Other  Than  Banks,  Brokers, 
or  Dealers 

AGENCY:  Board  of  Governors  of  the 
Fedeial  Reserve  System. 

ACTION:  Final  rule. 


summary:  The  Board  is  amending  its 
Regulation  G  (12  CFR  Part  207)  to  permit 
non-bank,  non-broker  lenders  to  extend 
credit  to  trusts  for  employee  stock 
opUon  plans  (ESOPs)  qualified  under 
section  4t)l  of  the  Internal  Revenue 
Code  without  regard  to  the  credit 
limitations  normally  applicable  under 
Regulation  G.  This  will  perm.il  savings 
and  loans  and  other  "G-lenders"  to 
extend  such  credit  on  margin  stock  on    . 
the  same  basis  as  banks  are  currently 
allowed  to  lend  under  a  special 
exemptive  provision  in  Regulation  U. 
Comments  have  been  received  on  this 
proposal  which  was  published  in  the 
Federal  Register  on  March  19. 1985  (50 
FR  10972).  and  they  were  generally 
supportive. 

EFFECTIVE  DATE:  July  22, 1985. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Homer.  Securities  Credit  Officer 
or  Susan  Meyers.  Securities  Regulation 
Analyst.  Division  of  Banking 
Supervision  and  Regulation.  (202)  452- 
2781,orJoy  W.  O'Connell. 
Telecommunication  Device  for  the  Deaf 
(TDD)  (202)  452-3244. 

Final  Regulator)'  Flexibility  Analysis 

The  Board's  Initial  Regulatory 
Flexibility  Analysis  of  the  proposal  to 
amend  Regulation  G  to  permit  G-lenders 
to  extend,  on  an  exempt  basis,  credit  to 
F.SOPs  indicated  that  it  was  not 
expected  to  have  any  adverse  impact  on 
a  substantial  number  of  small 
businesses.  No  comments  to  the 
contrary  have  been  received  except  for 
one  relating  to  small  broker-dealers.  The 
FJoard  is  simultaneously  adopting  an 
amendment  to  Regulation  T  (12  CFR  Part 
220)  that  will  eliminate  any  problem  of 
unequal  treatment  to  broker-dealers. 
The  Board,  therefore,  certifies  for  the 
purposes  of  5  U.S.C.  605(b)  that  the 
amendment  is  not  expected  to  have  any 
adverse  impact  on  a  substantial  number 
of  small  businesses. 

List  of  Subjects  in  12  CFR  Part  207 

Banks.  Banking,  Credit,  Margin, 
Margin  requirements.  Reporting  and 
recordkeeping  requirements.  Securities. 

PART  207— SECURITIES  CREDIT  BY 
PERSONS  OTHER  THAN  BANKS, 
BROKERS,  OR  DEALERS 

Accordingly,  the  Board  amends  12 
CFR  Part  207  (Regulation  G)  in  the 
following  manner: 

1.  The  authority  citations  for  12  CFR 
207  continues  to  read  as  follows: 

Authorily:  Sees.  3,  7,  6. 17  and  23  of  The 
Securities  Exchange  Act  of  1934,  as  amended 
(15  U.S.C.  78c,  78g,  78h,  78q  and  78w). 

2.  Section  207.5  is  amended  by 
revising  the  heading  and  adding  a  new 
paragraph  (c)  as  follows; 

§  207.5    Employee  Stock  Option,  Purctiase 
and  Ownership  Plans. 

•  *  «  •  4 

(c)  Credit  to  ESOPs 

A  lender  may  extend  and  maintain 
purpose  credit  without  regard  to  the 
provisions  of  this  part,  except  for 
§§  207.3(a)  and  207. 3{o).  if  such  credit  is 
extended  to  an  employee  stock 
ownership  plan  (ESOP)  qualified  under 
section  401  of  the  Internal  Revenue 
Code,  as  amended  (26  U.S.C.  401). 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  June  19. 1985. 
William  W.  Wiles. 
SecKtary  of  the  Board. 
(FR  Doc.  85-15360  Filed  6-25-85:  8:45  am) 
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12  CFR  Part  220 

[Docket  No.  R-05381 

Regulation  T;  Credit  by  Brokers  and 
Dealers 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

-V 

action:  Final  rule. 

SUMMARY:  The  Board  is  amending 
Regulation  T  (23  CFR  Part  220.  Credit  by 
Brokers  and  Dealers)  in  order  to 
continue  the  Board's  present  policy  of 
requiring  an  initial  margin  for  the 
writing  of  options  that  is  identical  to  the 
maintenance  margin  required  by 
exchange  or  association  rules  that  have 
been  approved  by  the  Securities  and 
Exchange  Commission  ("SEC").  The 
amendment  states  that  the  initial  margin 
shall  be  the  amount  specified  by  the 
rules  of  the  national  securities 
exchanges  or  association  authorized  to 
trade  the  option  if  the  SEC  has  approved 
the  rules.  It  will  no  longer  specify  what 
that  amount  is  for  options  on  equity 
securities  and  will  consolidate  the 
existing  provisions  for  different  option 
products  into  a  single  rule.  A  further 
provision  is  added  to  cover  options  not 
effected  on  exchanges  or  association 
facilities. 

EFFECTIVE  DATE:  September  30, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Homer.  Securities  Credit  Officer 
or  Susan  Meyers,  Securities  RegulaHon 
Analyst.  Division  of  Banking 
Supervision  and  Regulation,  (202)  452- 
2781.  or  Joy  W.  O'Connell, 
Telecommunication  Device  for  the  Deaf 
(TDD)  (202)  452-3244. 
SUPPLEMENTARY  INFORMATION:  A  new 
margining  system  for  the  writing  of 
options  has  been  proposed  to  the  SEC 
by  the  exchanges  that  trade  options.  The 
formula  for  any  option  product  would  be 
the  premium,  plus  a  precentage  of  the 
current  market  value  of  the  underlying 
security,  index,  or  other  instrument  on 
which  the  option  is  based,  minus  the 
amount  the  option  is  "out  of  the  money  ". 
A  minimum  amount  would  be 
established  for  each  option.  This  amount 
and  the  percentage  of  current  market 
value  for  each  product  has  been 
established  for  existing  products  based 
upon  annualized  volatility  studies.  They 
reflect  the  risks  involved  for  the  broker 
or  adverse  price  movements  over  a 
period  of  time.  The  Board's  existing 
rules  for  option  products  would 
accommodate  this  new  system  with  the 
exception  of  the  rule  for  an  option  on  a 
single  equity  security.  The  Board 
proposed  an  amendment  to  the  equity 


option  provision  (50  FR  5766.  Feb.  12. 
1985)  in  order  to  facilitate  the  industry's 
change  to  the  "premium  plus"  system. 
Comments  were  all  favorable  to  the 
"premium  plus"  concept.  One 
commenter,  however,  voiced  concern 
over  the  delegation  of  authority  to  the 
SROs  Commenters  and  the  SEC  staff 
have  asked  for  a  delayed  effective  date 
so  that  computer  programs  can  be 
changed  to  the  new  system.  A  three- 
month  period  has  been  provided  to 
allow  for  computer  program  changes 
and  for  SEC  action  on  the  rule  changes 
that  will  implement  the  new  margining 
system. 

The  Board  also  wishes  to  give  notice 
that  it  is  considering  deleting  paragraph 
(c)  (3),  (4).  (5).  and  (6)  in  %  220.5  of 
Regulation  T  if  all  of  the  exchanges  and 
the  NASD  incorporate  the  substance  of 
those  provisions  in  the  SRO  rules.  Each 
of  the  various  national  securities 
exchanges  and  the  NASD  should  notify 
the  Board  when  similar  rules  have  been 
adopted. 

Final  Regulatory  Flexibility  Analysis 

The  Initial  Regulatory  Flexibility 
Analysis  indicated  that  the  change 
proposed  would  reduce  some 
administrative  and  regulatory  burdens 
faced  by  the  brokerage  community  and 
was  not  expected  to  have  any  adverse 
impact  on  a  substantial  number  of  small 
businesses.  No  comments  to  the 
contrary  were  received.  The  Board, 
therefore,  certifies  for  purposes  of  5 
U.S.C.  605(b)  that  this  amendment  to 
Regulation  T  will  not  have  any  adverse 
impact  on  a  substantial  number  of  small 
businesses. 

List  of  Subjects  in  12  CFR  Fart  220 

Banks,  Banking  borrowers.  Brokers, 
i,  Credit,  Margin,  Margin  requirements, 
*"  Investments,  Reporting  and 
recordkeeping  requirements.  Securities. 

PART  320— CREDIT  BY  BROKERS 
AND  DEALERS 

Accordingly,  the  Board  amends  12 
CFR  Part  220  (Regulation  T)  as  set  forth 
below: 

1.  The  authority  citation  for  12  CFR 
Part  220  is  revised  to  read  as  follows: 

Authority:  Sees.  3.  7.  8. 17  and  23  of  The 
Securities  Exchange  Act  of  1934.  as  amended 
(15  U.S.C.  78c,  78g,  78h.  78q  and  78w). 

2.  Section  220.5  (c)(2)  is  revised  to 
read  as  set  forth  below: 

§  220.5    Margin  Account  Exceptions  and 
Special  Provisions. 


(c) 
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(2)  Margin  for  options  on  equity 
securidts.  The  required  margin  for  each 
transaction  involving  any  short  put  or 
short  call  on  an  equity  security  shall  be 
the  amount  set  forth  in  S  220.18  (the 
Supplement). 

•  •  •  *  • 

3.  Section  220.18  is  revised  to  read  as 
follows: 

<»  220.18    Supplement  Margin 
Requirements. 

The  required  margin  for  ea(,h  security 
position  held  in  a  riinrgin'ai. count  shall 
be  as  follows: 

(d)  Margin  equity  secirity.  except  for 
an  exempted  security  oi  a  long  position 
Hi  an  option.  50  perreot  of  the  cuiient 
market  value  of  the  secunty. 

|b)  Exem.pted  securty.  registpred 
ronconvertihis  debt  secuiity  or  OTC 
margin  bond:  The  nia.ginTeqjiied  by 
the  creditor  in  good  faith. 

(c)  Short  sale  of  nonexempted 
security:  loO  percent  of  the  current 
market  value  of  tl:e  security,  or  1;X) 
percent  of  the  currert  market  value  if  a 
security  exchangeable  or  convei  tible 
within  90  calendar  days  %vithoal 
restriction  other  than  the  pa;."mcnt  of 
money  into  the  security  sold  short  is 
held  in  the  account. 

(d)  Short  sale  of  an  exempted  security: 
100  percent  of  the  current  market  value 
of  the  secunty  plus  I  he  margin  required 
by  the  creditor  in  goo.i  faith. 

(e)  Nonmargin,  nonexempted  security 
or  a  long  position  in  any  option:  100 
percent  of  the  current  market  value. 

(f)  Short  put  or  short  call  on  t  security, 
certificate  of  deposit  securities  index  or 
fi^reign  currency: 

(1)  In  the  case  of  puts  and  calls  issued 
by  a  registered  clearing  corporation  and 
listed  or  traded  on  a  registered  national 
securities  exchange  or  a  registered 
securities  association,  the  amount,  or 
other  position  (except  in  the  case  of  an 
option  on  an  equity  security),  specified 
by  the  rules  of  the  registered  national 
securities  exchange  or  the  registered 
securi!  •  1  association  authorized  to 
trade  the  option,  provided  that  all  such 
rules  have  been  approved  or  amended 
by  the  SEC;  or 

(2)  In  the  case  of  all  other  puts  and 
cdlis,  the  amount,  or  other  position 
(except  in  the  case  of  an  option  on  an 
equity  security),  specified  by  the 
maintenance  rules  of  the  creditor's  self- 
regulatory  organization. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  Systerr,.  June  19. 1985. 
Willtam  W.  VVUe«, 
Secretary  oftfie  Board. 
[FR  Doc.  SS-l.-iasa  Filed  6-25-85;  8:45  am) 
BIU.INQ  CCOC  SatO-OI-K 


12  CFR  Part  220 

(DockatNo.  R-0S291 

Regulation  T;  Credit  By  Brokers  and 
Dealers  Employee  Stock  Ownership 
Plans 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Final  rule. 

SUMMAJIY:  The  Board  is  amending 
Regulation  T  to  permit  broker-dealers  to 
extend  and  to  arrange  credit  for 
employee  stock  ownership  plans 
qualified  under  seclion  401  of  the 
Iiiternal  Revenue  Code.  Although  the 
changes  are  being  made  effective  July 
22, 1985.  comments  will  be  received  until 
that  date  and  appropriate  .mcdificatiors. 
if  any  are  deemed  necessary,  will  be 
made  in  response  to  comments. 

DATE:  Comments  shoidd  be  received  by 
July  22, 1385. 

ADORESSF.S:  Com.Tienls.  which  should 
refi-r  io  DG.;kct  No.  R-0539,  may  be 
mailed  to  Mr.  William  W.  Wiles, 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  2Cth  Street  and 
Constitution  Avenue.  NW..  Washington. 
D.C.  20551  or  delivered  to  the  C  Street 
entrance  between  8:45  a.m.  and  5:15  p.m. 
weekdays.  Comments  may  be  inspected 
weekdays  from  8:45  a.m.  to  515  p.m.  in 
Room  B-1122. 

FOR  niRTHER  INFORMATION  CONTACT: 

Laura  Homer,  Securities  Credit  Officer 
or  Susan  Meyers,  Securities  Regulation 
Analyst.  Division  of  Banking 
Supervision  and  Regulation.  (202)  452- 
2781.  or  Joy  W.  O"  Connell. 
Telecommunication  Device  for  the  Deaf 
(TDD)  (202)  45.'!-3244. 

SUPPLEMENTARY  INFORMATION:  In  the 

1983  revision  to  Regulation  U.  the  Board 
exempted  credit  extended  by  banks  to 
employee  stock  ownership  plans  from 
the  margin  requirements  (48  FR  35074, 
Auj^ust  3. 1983).  In  1985.  the  Board 
proposed  extending  this  exeinption  to 
lenders  subject  to  ReguI.:tion  G  and 
asked  for  comment  as  to  whether 
Regulation  T  should  also  be  amended  to 
provide  a  comparable  exception  for 
brokers  and  dealers.  (50  FR  10933, 
March  19, 1985).  romments  received 
were  overwhelmingly  in  favor  of  such 
an  amendment  to  Regulation  T. 

Final  Regulatory  Flexibility  .Analysis 

The  Board's  amendment  to  Regulation 
T  is  not  expected  to  have  any  adverse 
impact  on  a  substantial  number  of  small 
businesses.  For  the  purposes  of  5  U.S  C. 
605(b).  the  Board  so  certifies. 


List  of  Subject  in  12  CFR  Part  220 

Banks,  Banking.  Brokers.  Credit. 
Margin,  Margin  requirements. 
Investments,  Reporting  and 
recordkeeping  requirements.  Securities. 

PART  220— CREDIT  B/  BROKERS 
AND  DEALERS 

Accordingly,  the  Board  amends  12 
CFR  Part  220  (Regulation  T)  as  set  forth 
below: 

1.  The  authority  citation  for  12  CFR 
Part  220  is  revised  to  read  as  follows: 

Authority:  Set:s.  3.  7,  8. 17  and  23  ol  The 
Secuniies  Exchunge  Act  of  19j4,  as  amended 
(15  U.S.C.  rec.  7Sg.  78h.  req  and  78v% ). 

2.  Section  220.9  is  amended  by 
revising  the  heading  and  by  adding  a 
new  paragraph  (a)(4)  as  set  fort  below: 

5  220  r»    Nonserurtti«a  Credit  and 
Empioy**  Stock  Ownership  Account. 

(a)*   *   * 

(4)  Exterid  and  maintain  credit  to 
employee  stock  ownership  plans 
without  regard  to  the  other  sections  of 
this  patt. 
•         >         *         •         • 

By  order  of  the  Board  of  Governors  of  the 
Ft'deral  Reserve  System,  June  19. 1985. 
VViiliam  W.  WUes. 
Set  rttary  ofltie  Board. 
(FR  Due.  85-15:159  Filed  6-25-85.  8.45  am) 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  200 

Regulation  To  Govern  the  Disclosure 
o?  Contract  Proposals  Under  the 
Freedom  of  Information  Act 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Final  rule. 

summary:  The  Railroad  Retirement 
Board  (Board)  amends  §  200.3  of  its 
regiilations,  which  implements  the 
Freedom  of  Information  Act.  to  provide 
cert'! in  procedures  which  the  agency 
will  follow  in  handling  requests  for 
business  information.  The  Freedom  of 
Information  Act  exempts  from 
mandatory  disclosure  certain 
commercial  and  financial  information 
maintained  by  agencies.  The  Board 
maintains  such  information  primarily  in 
the  form  of  contracts,  contract  bids,  and 
reiateo  materials  and  occasionally 
receives  from  the  public  requests  under 
the  Freedom  of  Information  Act  fc  such 
information.  The  amendment  provides 
that  the  submitter  of  business 
informalion  shall  be  informed  when  a 
request  for  information  has  been 
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received  and  that  the  submitter  shall  be 
provided  the  opportunity  to  state  his  or 
her  opinion  as  to  whether  the 
informgjion  should  be  released  or 
withheld. 

EFFECTIVE  DATE:  June  26. 1985 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  A.  Bartholow,  Deputy  General 
Counsel,  Railroad  Retirement  Board.  844 
Rush  Street.  Chicago.  Illinois  60611,  (312) 
751^935  (FTS  387^935). 
SUPPLEMENTARY  INFORMATION:  The 
Board  published  this  rule  as  a  proposed 
rule  on  March  1, 1985.  and  invited  public 
comment  (50  FR  8341-8342).  No 
comments  were  received  by  the  Board 
on  the  proposed  rule. 

Under  the  Freedom  of  Information  Act 
the  public  may  request  information 
maintained  by  Federal  agencies  and 
agencies  must  grant  such  requests 
unless  the  information  falls  within  one 
of  the  exemptions  provided  in  the  Act. 
The  Freedom  of  Information  Act 
provides  an  exemption  for  "trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential."  It  is  not 
always  clear  that  business  information 
that  is  requested  falls  within  this 
exemption  and  the  views  of  the  business 
submitter  are  often  needed  to  correctly 
determine  the  applicability  of  this 
exemption  in  a  particular  case.  The 
amendment  provides  a  mechanism  for 
soliciting  the  views  of  the  submitter  in 
making  the  determination  and  requires 
that  such  views  be  considered  by  the 
Board  in  deciding  whether  to  disclose  or 
withhold  the  information. 

The  Board  has  determined  that  this  is 
not  a  major  rule  for  purposes  of 
Executive  Order  12291.  Therefore,  no 
Regulatory  Impact  Analysis  is  required. 
Section  200.3(n)(2)  contains  a  reporting  - 
requirement  that  is  subject  to  OMB 
review  under  the  Paperwork  Reduction 
Act  of  1980.  In  accordance  with 
§  3504(h)  of  that  Act.  the  Board  will 
submit  this  reporting  requirement  to 
OMB  for  review. 

List  of  Subjects  in  20  CFR  Part  200 

Railroad  retirement.  Railroad 
unemployment  insurance.  Freedom  of 
information.  Government  contracts, 
Government  procurement. 

PART  200— [AMENDED) 

Title  20  CFR  Part  200  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  200  is 
revised  to  read  as  follows: 

Authority:  45  U.S.C.  231f  and  45  U.S.C.  362. 
unless  otherwise  noted. 


Title  20  CFR  §  200.3  is  amended  as 
follows: 

2.  The  Authority  citation  for  §  200.3  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  552. 

3.  Section  200.3  is  amended  by  adding 
a  new  paragraph  (n)  to  §  200.3  to  read  as 
follows: 

§  200.3    [Amended) 

*  •  «  *  « 

( n )  Special  procedures  for  handling 
requests  for  business  information: 

(1)  The  Freedom  of  Information  Act 
exempts  from  mandatory  disclosure 
matters  that  are  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  *  *  *."  The  Board 
maintains  records  that  may  include 
information  within  this  exception  and  to 
protect  the  rights  of  submitters  of 
business  information  with  respect  to  the 
confidentiality  of  such  information,  all 
requests  for  records  or  information 
contained  in  contract  bids,  contract 
proposals,  contracts,  and  similar 
business  information  documents  shall 
be  handled  in  accordance  with  the 
procedures  established  by  this 
paragraph. 

(2)  When  the  Executive  Director  or  an 
individual  authorized  to  grant  or  deny 
requests  under  the  Freedom  of 
Information  Act  receives  a  request  for 
business  information,  the  Executive 
Director  or  other  individual  shall 
promptly  provide  the  person  who 
submitted  the  information  to  the  Board 
with  written  notice  that  a  request  for  the 
information  has  been  made.  The  notice 
shall  specify  what  record  or  information 
has  been  requested  and  shall  inform  the 
business  submitter  that  the  submitter 
may,  within  ten  working  days  after  the 
date  of  the  notice,  file  a  written 
objection  to  disclosure  of  the 
information  or  portions  of  the 
information.  The  written  objection  to 
disclosure  shall  be  addressed  to  the 
individual  whose  name  appears  in  the 
notification  and  shall  specify  the  portion 
or  portions  of  the  information  that  the 
submitter  believes  should  not  be 
disclosed  and  state  the  grounds  or  bases 
for  objecting  to  disclosure  of  such 
portion  or  portions.  No  written  notice  to 
the  business  submitter  shall  be  required 
under  this  subparagraph  if  it  is  readily 
determined  that  the  information  will  not 
be  disclosed  or  that  the  information  has 
lawfully  been  published  or  otherwise 
made  available  to  the  public. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  3220-0150) 


(3)  In  determining  whether  to  grant  or 
deny  the  request  for  the  business 
information,  the  official  or  entity  making 
the  determination  shall  carefully 
consider  any  objection  to  disclosure 
made  by  the  submitter  of  the 
information  in  question. 

(4)  If  a  determination  is  made  to 
disclose  information  with  respect  to 
which  the  business  submitter  has  filed 
an  objection  to  disclosure,  the  official  or 
entity  making  the  determination  shall, 
no  later  than  ten  working  days  prior  to 
the  date  on  which  disclosure  of  the 
information  will  be  made,  provide  the 
submitter  with  written  notice  of  the 
determination  to  disclose.  The  written 
notice  shall  state  the  reasons  why  the 
submitter's  grounds  for  objecting  to 
disclosure  were  rejected  and  inform  the 
submitter  of  the  date  on  which  the 
information  is  to  be  disclosed. 

(5)  The  Board  shall  promptly  notify 
the  business  submitter  of  any  suit 
commenced  under  the  Freedom  of 
Information  Act  to  compel  disclosure  of 
information  which  he  or  she  submitted 
to  the  Board. 

Dated:  lune  18. 1985. 

By  Authority  of  the  Board. 

Beatrice  Ezeraki, 
Secretary  to  the  Board. 

[FR  Doc.  85-15309  Filed  6-25-85;  8:45  am] 

BILUNG  CODE  790C-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  To  Certification; 
Fenbendazole  Paste 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  two  supplemental  new 
animal  drug  applications  (NADA's)  filed 
by  American  Hoechst  Corp.,  providing 
for  use  of  fenbendazole  paste  for  the 
control  of  arteritis  caused  by  the  fourth 
stage  larvae  oi  Strongylus  vulgaris  in 
horses  and  for  concomitant  use  with 
trichlorfon  as  an  anthelmintic  for  horses. 

effective  date:  June  26, 1985. 
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FOR  FUNTHCR  INFOftMATKMI  CONTTACT: 

Sandra  Woods.  Center  for  Veterinary 
Medicine  (HFV-114).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-342a 
tUPPLIMCNTARV  INrOWKUTKHC 
American  Hoechst  Corp..  Animal  Health 
Division,  Route  202-206  North, 
Somerville.  NJ  08876,  has  filed  two 
supplements  to  NAOA  120-«4& 
Panacur*  (fenbendazole)  Paste  10%.  The 
supplements  provide  for  the  use  of  the 
drug  for  the  control  of  arteritis  caused 
by  the  fourth  stage  larvae  of  StrongyJus 
vulgaris  in  horses  and  for  concomitant 
use  with  trichlorfon  as  an  anthelmintic 
for  horses.  The  supplements  are 
approved  and  the  regulations  are 
amended  to  reflect  the  approvals.  The 
basis  for  the  approvals  is  discussed  in 
the  freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  3  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  these  applications  may  be 
seen  in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville.  MD  20857.  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
approving  the  use  of  fenbendazole  for 
control  of  arteritis  caused  by  fourth 
stage  larvae  of  StrongyJus  vulgaris  in 
horses  and  has  concluded  that  the 
action  will  not  have  a  signiHcant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday.  FDA's 
regulations  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25)  have  been  replaced  by  a  rule 
published  in  the  Federal  Register  of 
April  26. 1985  (50  FR  16636.  effective  July 
25. 1985).  Under  the  new  rule,  an  action 
of  this  type  would  require  an 
abbreviated  environmental  assessment 
under  21  CFR  25.3Uf))(4). 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(ii)  (April  26. 1985.  50  FR 
16636)  that  approval  for  concomitant  use 
of  fenbendazole  with  trichlorfon  as  an 
anthelmintic  for  horses  is  an  action  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs,  oral  use. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
520  is  amended  as  follow. 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Authority:  Sec.  512(i).  82  Stat.  347  (21  U.S.C. 
3eOb(i)):  21  CFR  5.10  and  S.S3. 

2.  In  §  520.905c  by  redesignating 
paragraphs  (d)(l)(i),  (ii),  and  (iii)  as 
{d)(l)(i)  [a],  [b],  and  (c).  by  revising 
paragraph  (d)(l)(i)(a).  and  adding  new 
paragraphs  (d)(l)(ii)  and  (e)  to  read  as 
follows: 

SS20.905C    Fenbendazole  paste. 

«  •  e  •  * 

(d)  Conditions  of  use — (1)  Horses — 
(i)(a)  Amount.  2.3  milligrams  per  pound 
of  body  weight  (one  2.5-gram 
fenbendazole  syringe  for  a  1,100-pound 
horse).  For  foals  and  weanlings  (less 
than  18  months  of  age),  4.6  milligrams 
per  pound  of  body  weight  (one  2.5-gram 
fenbendazole  syringe  for  each  550 
pounds  of  body  weight). 

«        •         •         •        • 

(!i)(o)  Amount.  4.6  milligrams  per 
pound  of  body  weight  (one  2.S-gram 
fenbendazole  syringe  for  a  550-pound 
horse)  daily  for  5  days. 

[b]  Indications  for  use.  For  control  of 
arteritis  caused  by  the  fourth  stage 
lar\ae  of  Strongylus  vulgaris. 

(c)  Limitations.  Treatment  should  be 
initiated  in  the  spring  and  repeated  in  6 
months.  Do  not  use  in  horses  intended 
for  food.  Consult  your  veterinarian  for 
assistance  in  the  diagnosis,  treatment, 
and  control  of  fourth  stage  larvae  of  S. 
vulgaris. 

•        •        •        *        • 

(e)  Special  considerations. 
Fenbendazole  paste  10  percent  may  be 
used  concomitantly  with  approved 
forms  of  trichlorfon  for  the  indications 
provided  in  paragraph  (d)(l)(i)  of  this 
section  and  for  treating  infections  of 
stomach  bots  as  provided  in  S  520.2520. 

Duted  June  17. 1985. 
Letter  M.  Crawford, 
Director.  Center  for  Veterinary  Medicine. 

|FR  Doc.  85-15282.  Filed  6-25-85:  8:45  am] 

BtLLIMQ  COOC  41M-01-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  301 

IT.D.  80281  * 

Information  Returns  Required  by 
Officers,  Directors  and  Shareholders 
of  Foreign  Personal  Holding 
Companies;  Correction 

agency:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  the  Federal  Register 
publication  beginning  at  50  FR  23407  of 
the  final  regulations  that  were  the 
subject  of  Treasury  Decision  8028 
relating  to  the  information  returns  that 
are  required  of  officers,  directors,  and 
shareholders  of  foreign  personal  holding 
companies, 

EFFECTlvt  DATE:  The  correction  is 
effective  July  5. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marnie  J.  Carro  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  N.W.,  Washington, 
DC.  20224.  (Attn:  CC:LR:T).  Telephone 
202-566-3289  (not  a  toll-free  number). 
SUPPlfMENTARY  INFORMATION: 
Background 

On  )une  4. 1985.  the  Federal  Register 
published  final  regulations  relating  to 
the  amendments  made  to  the  Internal 
Revenue  Code  of  1954  by  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982 
(TEFRA)  which  concern  information 
returns  required  of  officers,  directors, 
and  shareholders  of  foreign  personal 
holding  companies. 

Need  for  Correction 

As  published.  Treasury  Decision  8028 
contains  an  error  in  the  designation  of  a 
section  and  an  error  in  the  designation 
of  an  item  within  a  subparagraph.  On 
page  23408.  in  the  third  column,  there 
are  two  separate  items  that  are 
designated  S  1.6035-l(a)(2)(iv).  The 
second  of  these  should  be  designated 
§  1.6035-l(a)(2)(v). 

On  page  23410.  in  the  first  column,  the 
section  that  is  designated  §  301.6579-1 
should  be  designated  S  301.6679-1. 

Correction  of  Publication 

Accordingly,  the  publication  of 
Treasury  Decision  8028,  which  was  the 
subject  of  FR  Doc.  85-13227  (June  4, 
1985).  is  corrected  as  follows: 

§  1.603S-1    [Corrected] 

Paragraph  1.  On  page  23406,  in  the 
third  column,  the  second  of  the  two 
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paragraphs  in  §  1.6035-l(a)'.2)  that  is 
designated  "(iv)"  is  corrected  to  read 

•'[My: 

§301.657»-1     ICorrected] 

Par.  2.  On  p.ige  23410.  in  the  first 
column,  the  section  that  is  designated 
"§  301.6579-1"  is  corrected  to  read 
••§  301.6679-1".  I 

Peter  K.  Scott,  ! 

Director.  Legislntion  and  Regulations 
Division. 
[FR  Doc  8.S- 15368  Filed  (6-25-85:  8:45  am) 

BtLUMG  CODE  a30-«t-« 


DEPARTMENT  OF  TRANSPORTATION 


Coest  Guard 


33  CFR  Part  100 

(CGD 13  85-05] 


Regatta;  Annual  Clarkston,  WA, 

Limited  Hydroplane  Races 

•  .-J 

Correal!  nn 

In  FR  Doc.  85-139:il  beginning  on  page 
24191  in  the  issue  of  Mcnday,  June  10. 
1985.  make  the  fcMoWing  correction: 


§  100.1302    {Correctettl 

On  page  24131.  fhi  d  column, 
§  100.1 302[a).  fourth 
read  "be". 

BH-UNQ  CODC  I^OS-Ot-l* 


VTTERANS  ADMINISTRATION 
33  CFH  Part  36 

Loan  Guaranty;  Cof^omin^um 
P^gulatlons 

AoENCV:  Veterans  A  imi'iistration. 
ACTION:  Technical  amendments. 


ine.  "not"  should 


Li:>t  of  Subjects  in  38  CFR  Part  36 

Reporting  and  recordkeeping 
requirements. 

Text  of  the  Amendments 

■  Following  the  text  of  §  §  36.4357. 
36.4360.  and  43.4360a,  add  the  following 
text: 

(Infoimation  collection  requiremenls 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  2900-0448) 
(Pub.  L.  96-511  (S  U  S.C.  3504)) 

Diited:  June  12, 1985. 
Nancy  C  McCoy. 

Chief.  Direclii'cs  Muncgement  Divison. 
[FR.  Tine.  85-14699  Filed  6-  25-35  8:45  am) 

BILUMG  CODE  tSSO-OI-M 


SUMMAHV:  This  do'iiment  amends 

Vfeierdns  Administration  rsgulaiior.s  to 

include  OMB  control  numbers  at  the 

f 'aces  in  the  regulcllons  where  current 

information  coilecti(  n  requirements  are 

dL=scTibed. 

Ef  FcCTIVE  date:  Aptil  12.  I'd.SS. 

FOR  f  JftTHEB  INf=OR*AT«CN  COMTACT: 

CiJia  Ftisone,  120:')  339-23  50. 

SUPPLEMENTARY  iNFDRMATION: 

Papetw.irk  Pedurlit^n  Act 

Tbe  information  cpllecticn 
requirements  contiined  in  the  regulatory 
sections  listed  belo'^f  have  been 
approved  by  the  Ofice  of  Management 
and  Cjdget  under  thje  provisions  of  the 
Fapenvork  Reduction  Act  of  1960  [Pub. 
L  96-511)  and  assigned  the  control 
number  contained  in  the  listing. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
1A-6-FBL-2842-31 

.  Approval  and  Promulgation  of 
Implementation  Plans:  Texas 
Altainffienl  Plan  for  Oione  In  Harris 
Coi^nty,  TX 

AGESCY:  Environmental  Prelection 
Agency  (EPA). 
ACTlOrJ  Final  rule. 


k 


SUMMARY:  This  notice  approves  the 
SlatP  Impicmenlalion  Plan  (SI?) 
rcvi.SM-ns  for  alt.^inmf  nt  of  the  ozc-ne 
stan'tard  in  Harris  County  (Hoiii.'.on) 
The  Eppr-val  is  based  on  review  cf  S 
rpvisions  submitted  on  Decemb^ 
1982  »nd  revisions  tc  'he  Harf  s  Coikity 
inspection  a.-.d  maintenance  (fl'MI    J 
progri:n  subriltted  on  Mjr';h  13,  r^. 
The  intended  effect  of  this  actic"  is  to 
provide  fi^r  altainmert  of  the  National 
Ambient  Air  Quality  Standard  for  ozone 
as  rciquired  under  Pan  D  of  the  Clean 
Air  Act  iCAA)  Amendments  of  2977. 
EFFECTIVE  C«TE:  Effective  on  July  26, 
19t5. 

Ai>3RE£SES:  Incorpcrati.:)n  by  reference 
inaienal  is  available  fcr, i.'^.Gpectirn 
during  normal  basireas  hours  at  the 
following  locaiions: 
Fn-virou'nenta'  PiOtection  Agency, 

Rc-gion  6,  Air  S  Waaie  Management 

Division.  Air  Branch  State  Progiam 

Section,  1^01  Elm  Street.  Dallas. 

Texas  75270 
En-.  ironrr,°n?.Hl  Protection  Agency, 

Public  Inform.ation  Rrlerence  Unit. 

EPA  IJtrarv.  401  \f  S'r^jet  SW  . 

Wsshifgtr.n.  D.C.  2W60 
The  Office  of  the  Federal  Register.  Room 

8401, 1 100  L  Street  NW  ,  Washington, 

D.C. 
Texas  Air  Control  Boaid.  6330  Highway 

290  East.  Austin,  Texas  78723. 


FOR  FURTHER  INFORMATION  CONTACT: 

Carol  D.  Peters  at  the  EPA  Region  6 
address  above  or  call  (214)  767-9862. 
SUPPLEMENTARY  INFORMATION: 

Bnckg^und 

In  1978,  Harris  County,  Texas  was 
designated  as  a  nonat'ainment  area  for 
ozone  (Os).  In  accordance  with  the 
rtquirements  of  the  CAA  Amendments 
of  1977  for  such  nonattainnient  areas, 
the  State  of  Texas  submitted  a  SIP 
revision  in  April  1979.  The  1979  SIP 
demonstrated  that  the  Os  standard 
could  not  be  met  in  Harris  County  by 
December  31. 1982.  despite  the 
in-iplementation  of  all  reasonably 
available  control  measures.  On  tlie  basis 
of  this  demonstration,  an  extension  until 
December  31. 1987.  to  attain  the  0» 
standard  was  requested  by  the  State. 
EPA  approved  the  request  for  an 
extension  in  the  March  25. 1980.  Federal 
Register  (at  45  FR  19244).  The  1979 
strategy  for  Os  in  Harris  County  was 
conditionally  approved  by  EPA  in  the 
March  25, 1980.  Federal  Register  (at  45 
FR  19241).  After  additional  State 
submittals,  EPA  removed  the  ccndi'ions 
on  the  1979  Harris  County  Os  strategy. 
{See  44  FR  74830,  45  FR  52148,  46  FR 
35642,  and  43  FR  47444). 

In  order  to  demonstrate  attainment  of 
The  Oa  stimdard  by  the  extension  date  of 
/^TSeeefo>irT  31, 19'57.  the-  State  submitted  a 
'    SIP  revision  to  EPA  en  December  9, 
iy82.  Public  hearings  Vvere  held  on  the 
Qh  SIP  on  J'lly  12,  and  13. 1982.  On 
F.;bruary  3,  li:'-.3  (at  4-J  FR  5114),  EPA 
pr.opos?d  to  disapprove  the  I/M  portion 
of  ihe  revision  and  approve  all  other 
portions  of  the  revision.  The  I/M 
program  was  proposed  for  disapproval 
because  it  did  not  achieve  the  minimum 
e.T'ission  reduction  requirement  which 
hPA  had  f:)jnd  to  be  reasonably 
.'ivailablc.  Consequently,  it  did  not  fulfill 
the  reasonably  availt'tle  control 
t.  r.hnoloiiy  (RACT)  requirement  of 
section  l/2{b;(3j  erf  the  CAA. 

After  extensive  disctjssions  wi'h  EPA. 
resolutions  were  adopted  by  the  Texas 
Air  Control  Board  (T.\CB)  on  November 
18, 1083,  and  the  Texas  Department  of 
Public  Safety  (DPS)  or,  November  30, 

1983,  comriiitung  to  the  impiemsntation 
of  an  upgraded  parameter  I/M  program 
in  Harris  County,  Texas.  Subsequently, 
on  December  9. 1903.  TACB  submitted 
these  resolutions  along  with  a  draft  SI? 
revision  on  the  modified  program  to 
EPA.  The  TACB  held  a  public  hearing  on 
January  25, 1984,  for  the  SIP  revision  on 
the  modified  program,  then  adopted  the 
regulations  on  April  6. 1984.  On  May  10, 

1984.  the  DPS  committee,  by  letter,  to  the 
TACB  to  enforce  the  Harris  County  I/M 
requirements  against  motorists  in  Harris 
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County.  Subsequently,  on  May  11. 1984. 
the  DPS  adopted  regulations  governing 
the  Harris  County  parameter  1/M 
program.  The  TACB  held  a  public 
hearing  on  July  23. 1984.  on  the  DPS 
rugulations  and  procedures  to  enforee 
the  parameter  I/M  program  in  Harris 
County.  The  TACB  adopted  these 
regulations  on  November  9.  1984.  and 
the  Governor  submitted  them  on  March 
18.  -.gBS. 

On  August  3. 1984.  EPA  proposed  to 
approve  the  State's  revisions  contingent 
upon  the  Slate  adopting  the  revisions 
with  the  required  rules  and  regulations. 
Also,  the  State  was  to  correct  any  noted 
tli-ficiencies,  and  submit  them  to  EP.A  for 
inrorporation  info  the  SIP.  The  revisions 
submitted  by  the  State  fulfilled  these 
requirements  and  has  not  substantially 
ihanged  from  those  proposed  in  the 
(iraft^ 

Plan  Review 

.-\  detailed  description  of  the  SIP  and 
f.P.A's  review  is  contained  in  the  Federal 
Rejsister  notice  proposing  approval 
(August  3. 1984.  49  PR  31086)  and  in 
F.PA's  evaluation  report."  which  are 
available  for  review  in  the  SIP  Docket 
file  {TX-82-9)  at  the  EPA  Region  6  office 
in  Dallas.  Texas.  The  1982  SIP 
submission  for  O3  in  Harris  County  was 
reviewed  by  EPA  in  accordance  with 
both  the  requirement  of  the  1982  Carbon 
Monoxide  and  Ozone  Policy  (46  PR 
7182)  published  January  22. 1981,  and 
the  "General  Preamble"  for  SIP 
Revisions  for  Nonattainment  Areas 
published  on  April  4. 1979  (at  44  FR 
20372).* 

The  SIP  submission  indicated  that  a 
41%  reduction  in  VOC  emissions  is 
needed  to  attain  the  Oj  standard  in  1987. 
1  he  SIP  provided  for  controls  which 
include  a  mix  of  stationary  and  mobile 
source  controls  to  achieve  a  44% 
reduction  by  1987,  thereby 
demonstrating  attainment  of  the  Oj 
standard.  The  controls  outlined  in  the 
plan  were  as  follows: 

•  Stationary  Source  Controls  will 
provide  a  net  reduction  of  30.7% 

•  Federal  Motor  Vehicle  Control 
Program  (emission  controls  installed  as 
original  equipment  by  the  manufacturer) 
will  provide  a  net  reduction  of  10.3%. 

•  Motor  Vehicle  I/M  program  will 
provide  a  net  reduction  of  2.9%. 

•  Transportation  controls  measures 
(TCMs)  will  provide  a  ret  reduction  of 
0.7%. 


'  F.P.^  Review  of  Texas  SIP  Revision  for  Ozone  in 
MdtTis  County,  revised  February  1985. 

•  EP.A  published  four  aoditional  notices 
supplementing  the  General  Preamble  in  1979;  luly  2. 
Itrs  (44  FR  385831;  August  28.  1979  (44  FR  50371); 
September  17, 19^  (44  tTl  53761):  and  November  23. 
1979  (44  FR  76182). 


Data  and  Modeling  Analysis 

The  TACB  developed  a  base  year  1980 
emissions  inventory  for  VOC  of  231.250 
tons  and  for  NO,  of  202,644  tons.  The 
base  year  VOC  emissions  were 
composed  of  57.4%  from  point  sources. 
15%  from  area  sources  and  27.6%  from 
mobile  sources.  The  inventory  and 
projections  were  developed  in 
accordance  with  EPA  guidelines  and  are 
considered  adequate. 

The  State  used  air  quality  data  from 
1978  through  1980  at  eight  sites  in  the 
Houston  area  for  modeling.  Observed  Oj 
values  ranged  from  0.18  to  0.35  parts  per 
million  (ppm).  The  State  used  the  City 
Specific  Empirical  Kinetic  Modeling 
Approach  (KKMA)  to  estimate  the 
amount  of  reductions  needed  for 
attainment.  A  VOC  reduction  value  of 
41%  needed  to  attain  the  0.12  ppm  Oj 
standard  was  established  by  this 
analysis.  The  EKMA  analysis  was 
performed  in  accordance  with  EPA 
guidelines  for  the  model  (EPA^50/4-80- 
027,  March  1981).  The  model  performed 
acceptably  well  for  each  of  the  40  cases 
run  by  TACB. 

Stationary  Source  Control 

According  to  EPA's  policy,  the 
stationary  source  portion  of  the  1982  SIP 
sub.mittdl  must  contain  legally 
enforceable  regulations  which  reflect 
the  application  of  Reasonably  Available 
Control  Technology  (RACT).  The 
following  sources  must  be  included:  (1) 
All  sources  of  VOCs  covered  by  a 
Control  Technique  Guideline  (CTG) 
published  by  EPA  and  (2)  all  remaining 
major  sources  of  VOC  with  the  potential 
to  emit  100  tons  or  more  of  VOC  per 
year.  EPA  has  published  two  series  of 
CTG  documents;  i.e..  Set  I  and  Set  II. 
Texas  submitted  RACT  Regulations  for 
the  Set  I  and  Set  II  CTG  source 
categories  on  April  13. 1979.  and  July  25, 
1980,  respectively.  EPA  approved  these 
regulations  on  March  25. 1980  (at  45  FR 
19231):  July  10. 1981  (at  46  FR  35642); 
September  29. 1981  (at  46  FR  47544);  and 
May  3. 1982  (at  45  FR  18857).  Therefore, 
the  existing  Texas  SIP  contains  RACT 
regulations  for  all  VOC  sources  covered 
by  CTG  documents. 

If  EPA  issues  additional  CTG 
documents  in  the  future,  the  State  will 
be  required  to  adopt  and  submit  legally 
enforceable  regulations  for  the  source 
categories  covered  therein.  The 
continued  satisfaction  of  the  Part  D 
requirements  of  the  CAA  for  adoption 
and  submittal  of  the  Ch  portion  of  the 
SIP  is  contingent  on  this  condition  (at  40 
CFR  52.2273). 

The  1982  SIP  submittal  also  contained 
proposed  revisions  to  the  General  Rules 
and  Regulation  V.  entitled.  "Control  of 


Air  Pollution  from  Volatile  Organic 
Compounds."  which,  according  to  the 
State,  will  result  in  VOC  emission 
reductions  from  additional  source 
categories  or  process  types.  The 
revisions  to  Regulation  V  includes 
additional  requirements  for  large  bulk 
terminals  and  vent  gas  streams,  and 
new  requirements  for  fugitive  emission 
control  in  synthetic  organic  chemical, 
polymer,  and  resin  manufacturing  plants 
located  in  Herns  County.  The  State  also 
made  clarifying  and  editorial  changes  to 
other  portions  of  Regulation  V.  The 
revisions  to  the  General  Rules  consist  of 
new  terms  and  their  definitions  and  the 
revision  of  several  predefined  terms. 
The  State  has  specified  that  theso 
measures,  in  addition  to  the  Set  I  and 
Set  II  VOC  RACT  controls,  will  result  in 
the  control  of  all  major  stationary 
sources  in  Harris  County. 

EP.A's  review  of  the  regulations  and 
the  State's  determination  that  all  major 
stationary  sources  are  controlled,  is 
discussed  in  detail  in  the  evaluation 
report  referenced  above.  Based  on  the 
Agency's  review.  EPA  has  determined 
that  this  portion  of  the  SIP  submittal 
meets  the  requirements  of  EPA's  1982 
ozone  policy.  Notwithstanding  EPA's 
approval  of  the  revisions  to  Regulation 
V,  EPA  reiterates  its  existing  policy  that 
any  exemption  or  alternative  control 
method  granted  to  a  specific  source  by 
the  Executive  Director  of  the  Texas  Air 
Control  Board,  under  these  regulations, 
must  be  submitted  to  EPA  as  a  SIP 
revision. 

Transportation  Control  Measures 

The  submittal  includes  provisions  for 
a  transportation  control  plan  (TCP) 
designed  to  reduce  VOC  mobile  source 
emissions.  The  TCP  includes  a 
commitment  to  implement  or  continue 
operation  of  the  following  transportation 
control  measures  (TCMs): 

A.  Local  bus  service  expansion; 

B.  New  transit  maintenance  facilities; 

C.  Park  and  Ride  sites; 

D.  Park.and  ride  express  bus  service; 

E.  Construction  of  High  Occupancy 
Vehicle  Lanes;  and 

F.  Continuation  and  expansion  of 
carpool/vanpool  program. 

The  submittal  provides  details  on  a 
plan  for  monitoring  annual  emissions 
reduction  from  the  TCMs.  The  emissions 
reduction  will  be  established  based  on 
the  monitoring  of  surrogate  traffic 
parameters.  The  results  of  the 
monitoring  effort  will  be  used  by  the 
TACB  to  update  the  emissions  inventory 
annually  and  ensure  that  reasonable 
further  progress  (RFP)  requirements  are 
being  met.  If  it  is  determined  that  RFP  is 
not  being  maintained  due  to  emission 
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reduction  shortfalls.  Contingency 
provisions  are  provided  in  the  submittal 
for  identifying  additional  TCMs  and 
postponing  of  transportation  projects 
which  have  adverse  air  quality  impacts. 
The  submittal  also  iiKJades  procedures 
for  an  annual  evaluation  of  the 
conformity  of  transportation  pldnning 
programs  and  projects  with  the  SIP. 

The  transportation  provisions  of  the 
submittal  are  considered  by  EPA  to 
fulfill  the  requiremems  of  the  January  22. 
1981.  SIP  policy  guidance  in  a 
satisfactory  manner  A  detailed 
evaluation  of  all  elements  of  the  TCP  is 
contained  in  the  evaluation  report. 

Vehicle  Inspection  and  Maintenance  (1/ 
Ml 

Section  172(b)(ll)(fc)  of  the  CAA 
requires  ..II  areas  thgt  receive 
oxtensic-ns  beyond  1^82  to  attain  the 
o7.one  Oj  or  carbon  rtionoxide  standards 
to  es'al.iish  a  schedule  for 
implpmtntation  of  a  Vehicle  1/M 
program.  Section  172|c)  requires  tJie  SIP 
revisions  to  contain  Enforceable  rules 
and  regiilalions  for  implementing  the  1/ 
M  pragram..  I 

EPA  has  devtlope*  a  detailed  policy 
governing  many  aspgcts  of  these 
required  i/M  progr.'.itis.  ihe  basic 
elerr.enls  of  this  policy  are  summarized 
in  the  January  22. 1981.  policy  for  SIPs 
for  extension  areas  fat  47  FR  7182}.  More 
detail  is  provided  in  Itie  April  4. 1979. 
"Central  Preamble"  In  SIP  Revisions  for 
Noiiaitainment  Areaft  (at  44  FR  20372). 
and  a  July  17. 1978,  memorandum  to  the 
EPA  Rngional  Admirtistralors  from 
David  Hawkins,  Assistant 
Administrator  for  Air,  Noise  and 
Radiation.  (This  mertorandum  is 
specifically  referenced  in  the  January  22, 
1;131  notice  at  47  FR  t'190.) 

The  EPA  policy  memorandum 
described  above  also  contains 
determinations  of  other  CAA 
requirements  for  nor^attainment  areas  as 
they  relate  to  I/M.  For  example,  section 
172(b)(2)  requires  plans  for 
nonattainmcnl  areas  to  implement  all 
reasonably  available  control  measures 
as  expeditiously  as  practicable.  In 
additioR,  EPA  behev|ps  that  I/M 
propiams  that  are  ctipable  of  reducing 
V  OC  exhaust  emissions  from  light-duty 
inotor  vehicles  (LDV)  by  25%  by  1987  are 
reasonably  availabU  within  the 
meaning  of  this  provision.  This  minimum 
reduction  requirement  is  based  on  I/M 
f  rograms  that  were  opersting  at  the  tine 
L.f  the  enactmont  of  tie  1977  CAA 
Amendm.ents.  EPA  also  believes  that  a 
Ibfo  reduction  in  VO  C  exhaust 
emissicns  represents  RACT  as  rt^qui'-pd 
by  section  172{b;(3). 

1  he  State  of  Texai  implemented  a 
vehicle  parameter  I/M  program  in 


Harris  County,  Texas  (Houston),  on  July 
1,  19ti4.  The  Houston  parameter  I/M 
program  places  emphasis  on  the 
reduction  ot  excess  emissions  resulting 
because  of  disablement  of  vehicle 
emission  control  systems.  The  program 
ircludes  en  annual  vehicle  inspection 
for  tampering  and  misfueling,  a 
mechanic  training  program,  a  public 
awareness  p^'ogram  and  an  intensified 
enforcement  of  Slate  regulations  against 
tampering  and  misfueling.  The  program 
developed  by  Texas  does  not  include  a 
tailpipe  emissions  test.  The  EPA  has 
evaluated  the  various  components  of  the 
Houston  program  and  is  approving  the 
program. 

The  program  which  Texas  has 
committed  to  implement  is  an  improved 
version  of  a  parameter  I/M  program 
initially  proposed  in  the  1982  O3  SiP 
revisions  for  Flarns  CouPty  submitted  in 
Dfjccmber  1982.  The  initial  prnimeter  1/ 
M  program  was  proposed  for 
disapproval  by  EPA  in  a  Federal 
Register  rulemaking  on  i'ebruary  3,  1983 
(at  48  FR  5114).  It  was  not  approvaoie 
because  it  did  not  achieve  the  minimum 
pm.--ision  reduction  required  to  fulfill  the 
RACT  reqtiirement  of  section  172ib)(3) 
of  the  CAA. 

Parameter  I'M  Program  Description 

The  modified  Texas  parameter  I/M 
program  Includes  four  -najor 
conipGiients.  These  components  are  the 
following: 

1.  An  cinnuai  inspection  of  vehicles  for 
tampering  v.  ith  the  emission  control 
syslem  and  fuel-switching  and 
mardotory  repair: 

2.  A  P-jhlic  Inf  irmaticn  Program: 

3.  A  M-^chanic  Training  Program;  and 

4.  Enforcement  of  Stronger  S'afe  Anti/ 
•ampering-misfueling  regulations. 

A  special  fet^ture  of  the  program  is  a 
check  for  misfueling  through  a  visual 
inspection  cf  the  fuel  ir.'et  restridcr  and 
a  test  of  the  tailpipe  for  deposits  of  lead. 
The  tailpipe  test  for  lead  will  be 
performed  with  a  lead  sensitive  paper 
such  as  the  Plumbtesmo.-  Velrcles  that 
fail  the  test  for  lead  in  the  tailpipe  or  the 
inlet  res'ric'or  inspection  will  be 
required  to  replace  the  catalytic 
converter. 

The  annual  vehicle  inspection  is  to  be 
performed  as  part  of  the  compulsory 
vehicle  safety  inepection  program 
administered  by  the  Di-S.  Tlie  legal 
authority  for  the  program  comes  from 
Article  XV  of  the  Texas  Uniform  Act 
Regulating  Traffic  on  Highways,  which 
requires  an  annual  inspection  of  all 
motor  vehicles  in  the  State  of  Texas. 


'  Menlicn  of  trade  name?,  or  specific  products 
does  not  constitute  endorsement  by  the 
Envirniunentel  Protection  Agency. 


Furthermore.  Article  XV  contains 
provisions  to  establish  a  parameter  I/M 
program  in  any  ccunty  in  Texas  that 
does  not  m.eet  the  national  ambient  air 
quality  standards  and  where  the  TACB 
requests  the  DPS  to  implement  such  a 
program. 

The  annual  safety  inspection 
requirement  will  be  enforced  through  a 
sticker  system.  The  sticker  requirement 
can  be  enforced  by  any  State  or  Harris 
County  law  enforcement  authority. 
Failure  to  have  a  valid  sticker  could 
result  in  a  fine  of  up  to  $200. 

The  public  information  |PI),  mechanic 
training  (MT)  and  anii-tampenng/ 
misfueling  enforcement  programs,  which 
are  to  be  developed  and  administered 
by  the  TACB.  wiil  support  and 
complement  the  annual  vehicle 
intipectun  requirement.  The  PI  program 
will  be  designed  to  inform  Harris 
County  residents  of  the  annual 
inspection  requirements  and  to  develop 
public  support  for.  and  acceptance  of, 
proper  operation  of  vehicle  emis-iion 
control  devices.  The  MT  program  will 
provide  in-service  mechanics  and  auto 
service  technicians  wnh  instruction  on 
maintenance  and  repair  of  emission 
control  systems  with  emphasis  on 
electronic  control  system.s  on  new 
technology  vehicles.  Ths  anti- 
ta-npering/ misfueling  enforcement 
proarams,  which  will  include  inspection 
and  surveillince  of  retail  fuel  outlets 
and  auto  serv'-e  facilities,  will  enable 
theState  to  actively  work  to  prevent  the 
occurrence  of  tampering  and  misfueling. 

Program  Evoluotion 

The  mcdified  Houston  parameter  I/M 
program  includes  the  same  general 
components  as  the  program  initially 
proposed  in  the  1932  O3  SIP  submittal. 
However,  significant  changes  have  been 
made  to  the  program  to  increase  the 
emission  reduction.  The  most  significant 
additions  to  the  program  are  the 
inspection  of  the  catalytic  converter, 
inlet  restrictor  and  a  test  for  lead  in  the 
tailpipe  on  1360  and  la'er  vehicles.  In 
the  initial  program,  the  inspection  of  the 
catalytic  convirter  and  fuel  inlet 
restrictor  was  proposed  for  1984  and 
Ihler  automobiles,  and  the  test  for  lead 
deposits  in  the  tailpipe  was  rot  included 
in  the  inspection.  The  inspection  of  1960 
and  later  vehicles  a.id  the  mandatory 
repair  will  correct  a  large  amount  of 
previous  tampering  and  '.v'li  provide  a 
significar.i  deterrence  tc  fu'.jre 
tampering  and  mitf'.iehrg.  The  initial 
program  also  did  not  include  the 
i;:specticn  of  light  duty  trucks  (LDTsj. 
Since  LD Ts  represent  a  large  percentage 
of  the  Harris  Counly  fleet  [.-oughly  26 
percent)  and  the  overaj^  tampering  and 
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misfueling  rate  for  LDTs  is  roughly 
double  (approximately  25  percent)  the 
rate  for  automobiles,  the  inclusion  of 
these  vehicles  in  the  inspection 
significantly  increases  the  emission 
reduction.  Further,  the  initial  program 
did  not  require  the  replacement  of 
CHtdlytic  converters  due  to  misfueling. 
FP.\  tampering  studies  indicates  8  to  10 
percent  of  vehicles  m  Harris  County 
have  been  misfueled.  and  that 
misfueling  increases  VOC  emissions  by 
up  to  400  percent.  The  replacement  of 
catalytic  converters  disabled  by 
previous  misfueling  and  the  deterrence 
of  future  misfueling  will  significantly 
increase  the  emission  benefits  of  the 
Houston  parameter  I/M  program. 

Additionally,  the  tailpipe  iest  for  lead 
will  increase  the  effectiveness  of  the  test 
for  misfueling  so  that  roughly  80  percent 
of  the  misfueling  will  be  detected.  The 
test  for  misfueling  through  the  tailpipe 
lest  for  lead  will  be  less  easily 
circumvented  than  the  inlet  restrictor 
check  and  will  detect  and  deter  a 
significant  amount  of  misfueling. 

The  modified  Houston  parameter  I/M 
program  is  projected  to  achieve  the  25 
percent  reduction  in  VOC  exhaust 
emissions  which  is  established  by  EPA 
policy  as  RACT  for  an  I/M  program.  All 
of  the  projected  reduction  from  the 
program  results  from  the  annual  vehicle 
inspection  and  mandatory  repair  portion 
of  the  program,  although  the  State  will 
bo  implementing  additional  features  to 
improve  its  effectiveness.  The  emissions 
rt'ductions  were  estimated  by  EPA  using 
methodology  outUned  in  the  report 
entitled  "Anti-Tampering  and  Anti- 
Ntisfueling  programs  to  Reduce  In-Use 
Emissions  From  Motor  Vehicles",  and 
included  in  the  Mobile  III  Emission 
Factor  Model.  Details  on  the  estimated 
VOC  emission  reductions  projected  from 
the  parameter  I/M  program  are  included 
in  the  EPA  evaluation  report  on  the  1982 
Oi  SIP  for  Harris  County  and  supporting 
diicunients-which  are  available  in  the 
official  docket. 

EPA  finds  thaf  the  Houston  parameter 
I/M  program  futfills  the  national 
effectiveness  rfecuirements  established 
by  the  I/M  poUc^-  and  the  statutory 
requirements  of  Section  172(b)(3). 

Cc.nclusidrs  on  I'M 

EPA  studies  have  shown  tampering 
with  Emission  Control  Systems  on  motor 
vehicles  and  misfueling  results  in 
significant  increases  in  VOC,  carbon 
monoxide,  and  nitrogen  oxide  emissions 
from  in-use  vehicle  fleets.  The 
parameter  I/M  program  proposed  for 
Harris  County  contains  all  the  elements 
recommended  by  EPA  for  an  anti- 
tampering/misfueling  program.  The 
annual  vehicle  inspection  will  provide 


an  effective  method  of  detecting 
tampered  or  misfueled  vehicles  and  the 
mandatory  repair  requirement  will 
correct  a  significant  amoant  of  previous 
tampering  and  misfueling  while  serving 
as  an  effective  deterrent  to  future 
tampering  and  misfueling.  The  State  has 
committed  to  actively  enforce  the 
inspection  requirement,  train  and  certify 
inspectors  in  the  inspection 
requirements  and  conduct  affirmative 
quality  control  over  inspections  and 
recordkeeping.  On  this  basis,  the  EPA 
established  that  the  vehicle  inspection 
has  the  potential  to  correct  significant 
amounts  of  existing  tampering  and 
misfueling  and  deter  a  significant 
amount  of  future  tampering  and 
misfueling.  As  previously  noted,  the 
reduction  in  VOC  emissions  from  the 
Harris  County  program  satisfies  the 
minimum  emission  reduction 
requirements  in  the  I/M  policy  and  the 
RACT  requirement  of  172(b)(3). 

Further,  the  State  implemented  the 
modified  program  on  July  1, 1984,  which 
EPA  has  determined  to  be  as 
expeditious  as  practicable.  The  schedule 
therefore,  fulfills  the  requirement  of 
section  172(b)(2).  Additionally,  the 
program  satisfies  all  other  policy 
requirements  and  critical  program 
standards  outlined  for  an  I/M  program 
in  the  January  22,  1981,  Federal  Register 
on  SIP  requirements  (at  47  FR  7182). 
Therefore.  EPA  is  approving  the  I/M 
portion  of  the  1982  Texas  SIP. 

Reasonable  Further  Progress 

EPA  has  determined  that  for  each 
year  from  1982  through  1987  there 
should  be  reasonable  further  progress 
(RFP)  toward  attainment  of  the 
standard.  The  State  committed  to  track 
VOC  emission  in  Houston  and  report 
annually  on  RFP  to  assure  that  these 
reductions  will  occur. 

Public  Comments 

During  the  comment  period,  EPA 
received  two  comments.  Both 
commentors  endorsed  EPA's  proposed 
approval  of  the  1/M  program  for  Harris 
County. 

Regulatory  Process 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirement  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judical  review  of  this  action 
must  be  filed  in  the  United  States  Court 
of  Appeals  for  the  appropriate  circuit  by 
60  days  from  today.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2)) 


List  of  Subjects  of  40  CFR  Fart  52 

Air  pollution  control.  Ozone,  Nitrogen 
dioxide.  Hydrocarbons, 
Intergovernmental  relations. 
Incorporation  by  reference. 

Authority:  Sections  110(a),  and  301(b)  of  the 
Clean  Air  Act.  as  amended  (42  U.S.C.  -410(a) 
and  7601(b)). 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Texas  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Dated:  May  22.  1985. 
Lee  M.  Thomas, 

Administrator. 

PART  52— (AMENDED) 

Part  52  of  Chapter  I.  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  SS— Texas 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  7410(a)  and  7601(b). 

2.  Sectioij  52.2270  is  amended  by 
adding  paragraph  (c)(61)  as  follows; 

§  52.2270    Identification  of  plan. 

•  •  •  •  • 

(c)  •   •   • 

(61)  Revisions  to  the  plan  for 
attainment  of  the  standard  for  Ozone  in 
Harris  County  were  submitted  by  the 
Governor  on  December  9. 1982.  January 
3. 1984,  and  March  18, 1985. 

(i)  Revisions  adopted  on  December  3, 

1982,  include  the  following  changes  to 
Regulation  V  and  the  general  rules.  New 
sections  or  subsections  115.105(7), 
115.111(2)(b).  115.111(2)(c).  115.111(2)(d). 
115.1G3, 115.164, 115.193(c)(5), 
115.193(c)(6),  115.271, 115.272, 115.273, 
115.274, 115.275,  and  115.421  are  added. 
Revisions  to  115.106(b).  115.106(c). 
115.113,  115.141.  115.142. 115.161, 115.162. 
115.191(9)(a)(i),  115.251(a)(1), 
115.252(a)(4),  115.252(b),  115.252(c). 
115.253(8),  115.254, 115.255(c),  and 
115.401(b)  were  made.  Section  101.1  of 
the  general  rules  was  revised  to  include 
definitions  of  rtew  terms.  The  revisions 
also  included  the  following 
commitments:  emissions  tracking,  pages 
87-88:  projections  of  reasonable  further 
progress,  pages  91  and  93;  and  emission 
reduction  commitments  for 
transportaton  control  measures, 
Appendix  V. 

(ii)  Revisions  adopted  on  September  9, 

1983,  include  revisions  to  Regulation  IV. 
New  sections  or  subsections  114.1(e), 
114.1(f).  114.3,  and  114.5  are  added. 

(iii)  Revisions  adopted  on  November 
9, 1984  include  the  foHowing; 
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(A)  Recordkeeping  and  record 
submittal  requirements,  pages  12-13. 

(B)  Mechdnics  training  program 
commitments,  pages  17-18. 

(C)  Public  Awareness  Plan 
commitments,  pages  19-20. 

(D)  Implementation  Schedule,  page 
25(1-3). 

(E)  Reasonable  Further  Progress 
Chart.  Table  13,  and 

(F)  Department  of  Public  Safety  and 
Texas  Air  Control  Board  Rules  and 
Regulations.  Texas  Vehicle  Inspection 
Act  Article  XV,  and  Documentation  to 
Authorize  and  Support  the 
Implementation  and  Enforcement  of  the 
Texas  Vehicle  Parameter  Inspection  and 
Maintenance  Program,  Appendix  X, 
containing  the  following  documents: 

—Senate  Bill  12C5 

— Letters  of  commitment  from  Texas 
Department  of  Public  Safety,  City  of 
Houston  Police  Department,  and 
Harris  Coimty  Sheriff 

— Parameter  Vehicle  Emission 
Inspection  and  Maintenance  Rules 
and  Regulations  for  Official  Vehicle 
Inspection  Stations  and  Certified 
Inspectors,  July  1, 1984 

—Texas  Motor  Vehicle  Laws,  19ai-1982 

— Rules  and  Regulations  for  Official 
Vehicle  Inspection  Stations  and 
Certified  Inspectors,  November  11, 
1983,  Sections  A,  B,  C  pages  C-1.  C- 
16.  C-17,  C-13.  C-26.  C-27.  and  C-28. 
D,  and  E  pages  E-1.  E-6.  E-7.  E-8.  and 
E-9.  I 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  105-53 

Statement  of  Organtzatlon  and 
Functions  I 

agency:  General  Services 
Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  (GSA)  is  revising  its 
statement  of  organization  and  functions 
to  reflect  its  current  organizational 
structure.  This  revision  reflects  the 
separation  of  the  National  Archives  and 
Records  Service  (now  the  National 
Archives  and  Records  Administration) 
from  GSA.  updates  information  on  the 
Business  Service  Centers  and  adds 
responsibility  for  publishing  the  Catalog 
of  Federal  Domestic  Assistance.  This 
regulation  is  informational  in  nature  and 
is  published  in  accordance  with  the 
Freedom  of  Information  Act. 


EFFECTIVE  DATE:  ]une  20.  1985. 

FOR  FURTHER  INFORMATION  CONTACT! 

Sylvester  H.  Kish.  Director  of 
Organization  and  Staff  Utilization  (202- 
566-0086). 

SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purposes  of  E.0. 12291 
of  February  17, 1981,  because  it  is  not 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
Therefore,  a  Regulatory  Impact  Analysis 
has  not  been  prepared.  GSA  has  based 
all  administrative  decisions  underlying 
this  rule  on  adt^quate  information 
concerning  the  need  for,  and  the 
consequence  of,  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

List  of  Subjects  in  41  CFR  Part  105-53 

Computer  technology.  Federal 
buildings  and  facilities.  Government 
property.  Government  property 
man.-'.genient.  Organization  and 
functions  (Government  agencies). 
Surplus  government  property,  Strategic 
materials. 

PART  105-53— STATEMENT  OF 
ORGANIZATION  AND  FUNCTIONS 

1.  The  authority  citation  for  Part  105- 
53  continues  to  read  as  follows: 

AuthoriK:  5  U.S.C.  552(al!l),  Pub.  L.  90-23. 
O:  Stat.  54,  sec.  (a)il);  40  U.S.C.  486[g).  Pub.  L. 
81-152.  63  Stat.  390  sec.  205(c). 

2.  The  table  of  contents  for  Part  105- 
53  is  amended  by  removing  and 
reserving  one  entry  as  follows: 

Sec. 

105-53.14G    lReser\'ed) 

3.  Section  105-53.112  is  revised  to  read 
as  follows: 

§105-53.112    General  Statement  of 
functions. 

The  General  Services  Administration, 
as  a  major  policy  maker,  provides 
guidance  and  direction  to  Federal 
agencies  in  a  number  of  management 
fields.  GSA  formulates  and  prescribes  a 
variety  of  Government-wide  policies 
relating  to  procurement  and  contracting; 
real  and  personal  property  management; 
transportation,  public  utilities  and 
telecommunications  management; 
autom.ated  data  processing 
management;  records  management;  the 
Nation's  emergency  defense  supplies; 
the  use  and  disposal  of  property;  and  the 


information  security  program.  In 
addition  to  its  policy  role,  GSA  also 
provides  a  variety  of  basic  services  in 
the  aforementioned  areas  to  other 
Government  agencies.  A  summary 
description  of  these  services  is 
presented  by  organizational  component 
in  Subpart  B. 

§105-53.118    (Amended] 

4.  Section  105-53.118  is  a.mended  by 
revising  paragraphs  (f).  ())■  and  (1)  and 
adding  paragraph  (m)  as  follows: 
S  105.53.118  Location  of  material 
available  for  public  inspection. 
«        •        *        •        * 

(f)  Business  Service  Center.  General 
Services  Administration.  Richard  B. 
Russell  Federal  Building.  U.S. 
Courthouse,  75  Spring  Street,  SVV., 
Atlanta,  GA  30303.  Telephone:  404-221- 

5103. 

•         •         •         •         • 

(j)  Business  Service  Center.  General 
Services  Administration.  Building  41. 
Denver  Federal  Center,  Denver,  CO 
80225.  Telephone:  303-236-7409. 

»  *  *  *  « 

(1)  Business  Service  Center.  General 
Services  Administration,  300  North  Los 
Angeles  Street,  Room  3259.  Los  .Angeles,. 
CA  90012.  Telephone:  213-688-3210. 

(m)  Business  Service  Center.  General 
Services  Administration,  440  Federal 
Building,  915  Second  Avenue,  Seattle, 
VVA  98174.  Telephone:  206-^42-5556. 

»  *  *  *  * 

5.  Section  105-53.120  is  revised  as 
follows: 

§  105-53.120    Addresses  and  telephone 
numbers. 

The  Office  of  the  Administrator; 
Office  of  Inspector  General;  GSA  Board 
of  Contract  Appeals;  Information 
Security  Oversight  Office:  the  Otfice  of 
the  Associate  Administrator  for 
Administration;  Office  of  Operations; 
Office  of  Policy  and  Management 
Systems;  Office  of  Etliics;  Office  of  the 
Executive  Secretariat;  Office  of  Smuil 
and  Disadvantaged  Business  Utilization: 
Office  of  Program  Control:  Office  of 
Acquisition  Policy;  Office  of  the 
Comptroller;  Office  of  Information 
Resources  Management;  Federal 
Property  Resources  Service:  and  Public 
Builaings  Service  are  located  at  18th  and 
F  Streets,  NW.,  Washington,  DC  2040.->. 
The  Office  of  Federal  Supply  and 
Services  is  located  in  Crystal  Mall 
Building  4, 1941  Jefferson  Davis 
Highway,  Washington,  DC  2040G.  The 
telephone  number  for  the  above 
addresses  is  202-655-4000.  The 
addresses  of  the  eleven  regional  offices 
are  provided  in  §105-53.151. 
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6.  Section  105-53  143  is  amendei*  by 
revising  paragraph  (b)  as  follows: 

§  105-S3.143    Office  of  Information 
Resources  Management. 

•  ■  •  ■  • 

(b)  Functions.  OIRM  is  responsible  for 
directing  and  managing  Government- 
wide  programs  for  the  procurement  and 
use  of  automatic  data  processing,  office 
information  systems,  and 
telecommunications  equipment  and 
services;  developing  and  coordinating 
Government-wide  plans,  policies, 
procedures,  regulations,  and 
publications  pertaining  to  AUP  and 
telecommunications  activities:  managing 
and  operating  the  Automatic  Data 
Processing  (ADP)  Fund  and  the  Federal 
Telecommunications  (FT)  Fund: 
managing  and  operating  the  Federal 
Telecommunications  System  (FTS): 
planning  and  directing  programs  for 
improving  Federal  records  and 
information  management  practices 
Govemment-W'de:  managing  and 
operating  the  Federal  Information 
Centers  and   .le  Consum.er  Information 
Center:  publishing  the  Catalog  (.A 
Federal  Domestic  Assistance  Programs 
and  operating  the  Federal  Assistance 
Program  retrieval  system:  and 
developing  and  overseeing  GSA  policy 
concerning  internal  automated 
information  systems,  equipment,  and 
facilities. 


{  10S-53.146    [Reserved] 

7.  Section  105-.'i3.146  is  removed  and 
reserved. 

8.  Section  105-53.150  is  revised  to  read 
as  follows: 

§  105-53.150    Oryanization  and  functions. 

Regional  offices  have  been 
established  in  11  cities  throughout  the 
United  States.  Each  regional  office  is 
headed  by  a  Regional  Administrator, 
who  is  responsible  to  the  Associate 
Administrator  for  Operations  for  the 
overall  direction  and  administration  of 
the  regional  office  and  for  the  total 
performance  of  GSA  programs  and 
activities  within  the  region.  The  overall 
organizational  structure  for  each  region 
consists  of  the  following:  Regional 
Administrator.  Executive  Assistant, 
Office  of  Regional  Counsel.  Office  of 
Project  Control  and  Oversight,  Office  of 
Administration,  Office  of  Public 
Buildings  and  Real  Property.  Office  of 
Federal  Supply  and  Services,  and  Office 
cf  Information  Resources  Management. 
In  certain  instances,  regional  offices  are 
assigned  national  or  interregional 
jurisdiction  for  a  specific  program.  The 
geographic  composition  of  each  region  is 
shown  in  §  105-53.151. 


Ildtec!  |une  IB.  1985 
Patricia  Q.  Schoeni 

Associate  Administrator  for  Aiini  iiistnition 
|FR  Doc  85-15339  Filed  6-15-85:  8:45  am| 
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Revision  of  FIRMR  ADP  Performance 
Validation  Provisions 

agency:  Office  of  Information 
Resources  Management.  GSA. 
ACTION:  Final  rule. 

summary:  This  regulation  amends  the 
Federal  Information  Resources 
Management  Regulation  (FIRMR) 
relating  to  agency  performance 
validation  of  .ADP  equipment  systems. 
The  regulafu  n  requires  agencies  to 
select  and  use  appropriate  ADP 
equipment  system  validation  techniques 
while  removing  arbitrary  reguUiiory 
roquirements  on  the  use  of 
benchmarking.  The  intent  is  to  increase 
economy  and  efficiency  in  the 
acquisition  of  Federal  ADP  equipment 
systems. 

EFFECTIVE  DATE:  This  regulation  is 
effective  .August  26. 19«5.  but  may  be 
observed  earlier. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carolyn  .\   ihomas.  Policy  Branch 
(KMPP).  Office  of  Information  Resources 
Management,  telephone  (202)  .566-0194 
or  FTS,  566-0194. 

SUPPLEMENTARY  INFORMATION:  (1)  An 
October  22. 1982.  General  .Accounting 
Office  (CAO)  audit  report 
("Benchmarking:  Costly  and  Difficult, 
But  Often  Necessary  VVhen  Buying 
Computer  Equipment  or  Serv  ices", 
GAO/AFMD-83-5)  found  that 
benchmarking  was  the  most  commonly 
used  tool  to  validate  computer  system 
performance.  The  report  further  found 
the  benchmark  process  to  be  very  costly 
and  that  its  effectiveness  as  a  validation 
tool  was  dependent  upon  the  extent  to 
which  it  could  be  made  representative 
of  projected  workload.  The  report 
concluded  that  in  some  circumstances, 
more  cost  effective  validation  tools  are 
indicated,  and  recommended  a  revision 
to  Federal  regulations  to  discourage  the 
use  of  benchmarking  as  a  performance 
validation  tool  for  low  dollar  ADP 
acquisitions. 

(2)  In  September  1982,  GSA  contracted 
with  the  Federal  Computer  Performance 
Evaluation  and  Simulation  Center 
(FEDSIM)  for  a  technical  study  of 
alternative  performance  validation 
techniques.  The  FEDSIM  study  (NA- 
62060-GSA),  completed  in  May  1964. 


generally  supported  GAOs  conclusions 
and  recommendations. 

(3)  Several  sections  of  the  FIRMR 
relating  to  agency  performance 
validation  of  proposed  ADP  equipment 
systems  are  amended  to  allow  agencies 
more  freedom  in  selecting  and  using 
appropriate  ADP  equipment  capability 
and  performance  validation  techniques 
based  on  the  risks  associated  with  the 
technique  and  how  those  risks  impact 
the  accomplishment  of  agency  mission 
needs.  Explanation  of  changes: 

a.  Section  201-2.001  is  amended  by 
adding  definitions  for  capability 
validation  and  performance  validation. 

b.  Section  201-24.213  is  amended  to 
change  the  entry,  change  paragraph  (c) 
so  that  performance  validation  based 
solely  on  simulation  modeling  may  be 
stipulated  in  specifications  for 
compatibility-limited  requirements  only, 
and  remove  paragraph  (d). 

c.  Section  201-24.215  is  amended  to 
change  the  entry  and  revise  the  text  to 
allow  agencies  to  use  whatever  ADP 
equipment  system  capability  and 
performance  validation  techniques  as 
are  feasible  and  necessary  to  reduce  the 
risks  of  adversely  impacting  the 
accomplishment  of  agency  mission 
needs  if  insufficient  or  excessive  ADP 
equipment  capability  is  acquired. 

d.  Sections  201-30.013-3  and  201- 
30013-4  are  added  to  identify  and 
provide  guidance  on  issues  that  should 
be  considered  when  selecting  capability 
or  performance  validation  techniques 
for  ADP  equipment  systems  and  ADP 
services,  respectively. 

(4)  A  notice  of  proposed  rulemaking 
for  this  amendment  was  published  in  the 
Federal  Register  (50  FR  7356.  February 
22.  1985)  indicating  the  availability  of 
draft  changes  for  review  and  comment 
by  interested  parties.  All  comments 
received  were  considered.  The  proposed 
amendment  of  §  201-30.007  (appearing 
in  Temp.  Reg.  8)  by  adding  paragraphs 
(d)(10)  and  (d)(ll)  (redesignated  from 
paragraph  (c)  in  Temp.  Reg.  11)  will  be 
accomplished  when  the  referenced 
tamporary  regulations  are  codified. 

(5)  The  General  Services 
Administration  has  determined  that  this 
rule  is  not  a  major  rule  for  the  purposes 
of  Executive  Order  12291  of  February  17. 
1981.  GS.A  decisions  are  based  on 
adequate  information  concerning  the 
need  for.  and  the  consequences  of  this 
rule.  The  rule  is  written  to  ensure 
maximum  benefits  to  Federal  agencies. 
This  is  a  Government-wide  regulation 
that  will  have  little  or  no  net  cost  effect 
on  society. 
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List  of  Subjects  in  41  CFR  Chapter  201 

Government  information  resources 
activities.  Government  procurement. 

Chapter  201  of  Title  41  of  the  Code  of 
Federal  Regulationsis  amended  as  set 
forth  below: 


PART  201-2-DEFINITIONS  OF 
WORDS  AND  TERMS 

1.  The  authority  citation  for  Part  201-2 
t'jntinues  to  read  as  follows: 

Authority:  Sec.  205(c),  63  Stat.  39a  40 
U.S.C.  486(c). 

2.  Section  201-2.001  is  amended  by 
adding  (alphabetically)  definitions  to 
read  as  follows: 

§  201-2.001    Definitions. 

•  •        •        *     I   * . 

"Capability  validation  of  an  ADP 
equipment  system"  means  the  technical 
verification  of  the  ability  of  a  proposed 
ADPE  configuration,  replacement 
component,  or  the  features  or  functions 
of  its  software,  to  satisfy  functional 
requirements.  The  intent  of  capability 
validation  is  to  ensure  that  the  proposed 
ADP  resource  can  provide  the  required 
functions.  ADP  performance 
requirements  are  not  implied  or 
measuicd  in  the  validation.  Examples  of 
ADPE  capability  validation  include: 

(a)  Operational  Capabilily 
Demonstrations  (OCDs)  of  the  functions 
of  the  hardware,  operating  system  or 
support  software; 

(b)  Verification  of  conformance  with 
pertinent  ADP  standards; 

(c)  Expert  examination  of  the 
technical  literature  supplied  with  the 
offer, 

(d)  Contacts  with  other  users  of  the 
proposed  ADPE;  and 

(e)  Vendor  certification  of 
conformance  with  the  functional 
requirements.  j 

•  •         •         *         • 

"Performance  validation  of  an  ADP 
equipment  system"  means  the  technical 
verification  of  the  ability  of  a  proposed 
ADPE  configuration  or  replacem-^nt 
component  (such  as  a  new  Central 
Provjessing  Unit  (CPU)  or  a  new  external 
dtifa  storage  subsystem)  to  handle 
agency-specified  workload  volumes 
(present  and  expected)  within  agency- 
determined  performance  time 
constraints.  Exampjles  of  ADPE 
performance  validation  techniques 
include: 

(a)  Timed  execution  of  the  existing 
agency  programs,  transactions  and  data 
files  on  the  proposed  equipment: 

(b)  Execution  with  synthetically- 
generated  workloads; 

(c)  Remote  terminal  emulation  with 
sim:ilated  on-line  workloads: 


(d)  Acceptance  testing  with  present 
operational  software,  data  files  and 
workloads; 

(e)  "Stress  testing"  with  exaggerated 
workload  volumes; 

(f)  Modeling  of  the  interaction  of  the 
new  ADPE  and  its  workload; 

(g)  Benchmarking  as  defined  in  FIPS 
PUBS  42-1  and  75:  and 

(h)  Simulation  modeling  of  ADP 
equipment  system  performance,  defined 
to  mean  the  development  and  use  of 
computer  models  for  the  study  of  actual 
or  postulated  ADP  workloads  on 
simulated  ADP  equipment  systems. 


PART  201-24-ACQUISITION 
POLICIES 

1.  The  table  of  contents  of  Part  201-24 
is  amended  by  revising  the  entries  for 
§§  201-24.213  and  201-24.215;  and  the 
authority  citation  for  the  part  continues 
to  read  as  follows: 

Sec. 

201-24.213    Restrictions  on  the  use  of 

Bimuialion  modeling  in  ADP  equipment 

system  procurements. 
201-24.215    Use  of  capability  and 

performance  validation  in  ADP 

equipment  system  procurements. 

Authority:  Sec.,205(c).  63  Stat.  390;  40 
U.S.C.  486(c). 

2.  Section  201-24.213  is  revised  to  read 
as  follows: 

S  201-24.213    Restrictions  on  the  use  of 
simulation  modeling  In  ADP  equipment 
system  procurements. 

(a)  Data  stmctured  for  simulation 
purposes  shall  not  be  used  as  the  only 
means  of  describing  data  processing 
requirements  in  solicitation  documents. 
Simulation  data  shall  be  accompanied 
by  a  narrative  description  of  the  ADP 
objectives  and  workload  and  any 
available  application  logic  diagrams. 

(b)  Solicitation  documents  shall  not  be 
structured  in  such  a  way  as  to  require 
offerors  to  use  a  specific  computer 
system  simul*^tor  in  order  to  submit  their 
offers.  When  offerors  submit  computer 
simulation  as  part  of  their  offers,  they 
shall  be  required  to  describe  clearly  the 
simulation  used  and  the  make  and 
model  of  the  computer  on  which  the 
simulation  was  run. 

(c)  Except  for  compatibility-limited 
requirements,  performance  validation 
based  solely  on  simulation  modeling  of 
ADP  equipment  system  performance 
shall  not  be  stipulated  in  specifications. 

3.  Section  201-24.215  is  revised  to  read 
as  follows: 


§201-24.215    Use  of  capability  and 
performance  validation  In  ADP  equipment 
system  procurements. 

(a)  Agencies  shall  use  ADP  equipment 
systems  capability  validation  (including 
operational  capability  demonstrations) 
and  performance  validation  techniques 
(including  benchmarks)  in  contracting 
for  ADP  equipment  systems, 
components,  or  software.  Agencies  shall 
use  capability  and  performance 
validation  techniques  as  are  feasible 
and  necessary  to  reduce  risks  that: 

(1)  Insufficient  capacity,  inadequate 
functional  capability,  or  degraded  ADP 
performance  may  adversely  impact  the  , 
accomplishment  of  agency  mission 
needs  over  the  system  life;  or 

(2)  Excessive  capacity  or  capability 
may  be  uneconomical. 

(b)  Agencies  shall  adopt  a 
performance  validation  plan  which  is 
cost-effective  and  provides  adequate 
protection  against  the  adverse  impact  on 
agency  mission  needs  of  acquiring 
oversized  or  undersized  ADPE  capacity. 
When  benchmarking  is  adopted  as  part 
of  the  performance  validation  plan, 
solicitations,  where  possible,  should 
identify  those  programs  that  are 
representative  and  that  require  the 
minimum  amount  of  reprogramming  or 
conversion. 

(c)  Considerations  in  selecting 
capability  and  performance  validation 
techniques'are  set  forth  in  §  201-30.013- 
3.  In  addition,  both  the  FIRMR  bulletin 
series  and  Section  D  ("Performance  and 
Capability  Validation")  of  the  GSA 
document.  Guidance  to  Federal 
Agencies  on  the  Preparation  of 
Specifications.  Selection,  and 
Procurement  of  ADP  Equipment 
Systems,  provide  guidance  to  agencies 
in  selecting  appropriate  capability  or 
performance  validation  techniques 
during  procurement  planning. 

PART  201-30— MANAGEMENT  OF  ADP 
RESOURCES 

1.  The  table  of  contents  of  Part  201-30 
is  amended  by  adding  entries  for 

§§  201-30.013-3  and  201-30.013-4;  and 
the  authority  citation  for  the  part 
continues  to  read  as  follows: 

Sec. 

201-30.013-3    Capability  and  performance 

validation  considerations  for  ADP 

equipment  systems. 
201-30.013-4    Capability  and  performanr  e 

validation  considerations  for  ADP 

services. 

Authority:  Sec.  205(c).  63  Slat.  3'JO:  40 
U.S.C,  488(c). 

2.  Sections  201-30.013-3  and  201- 
30.013-4  are  added  to  read  as  follows: 
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§201-30  013-3    Cap»tomty  and 
performance  valuation  considerations  for 
ADP  equipment  systems. 

(a)  Cupabiiin  validation.  (1) 
Capability  validation  (defined  in  Part 
201-2)  can  sometimes  be  reasonably 
determined  by  examination  of  technical 
specifications  and  associated  technical 
literature.  In  some  cases  specific 
technical  questions  regarding  particular 
points  can  be  posed.  Verification  of 
conformance  with  pertinent  Federal 
standards  may  be  applicable. 
Operational  capability  demonstrations 
of  certain  functions  may  be  required. 
However,  validating  functional 
capabilities  in  some  orderly,  structured 
fashion  can  rarely  serve  as  a 
representative  workload  test  of  the 
performance  of  an  ADP  equipment 
system  {see  paragraph  (b)  of  this  $  201- 
30.013-3). 

(2)  Agency  ADP  managers  shai:  take 
appropriate  action  to  analyze  needs  and 
ADP  requirements  as  necessary  to 
identify  and  specify  capability 
validation  requirements  in 
specifications.  The  objective  of  the 
specified  capability  validation 
requirements  shall  be  to  technically 
verify  that  offered  ADP  equipmer:t  and 
software  can  provide  mandatory 
requirements  or  evaluated  optional 
features.  Capability  validation 
requirements  including  Operational 
Capability  Demonstrations  (OCDii)  shall 


not  be  used  to  replace  required 
performance  validation  techniques. 

(b)  Performance  validation.  (1) 
Performance  validation  (defined  in  Part 
201-2)  IS  subject  to  the  quality  and 
completeness  of  the  workload  analysis 
and  proiections.  inherent  limitations  of 
the  various  techniques,  accuracy  of  the 
results,  and  the  cost  and  time  associated 
with  the  proper  use  of  the  selected 
technique.  These  factors  can  be 
analyzed  relative  to  the  risks  and  costs 
of  not  acquiring  appropriate  ADP 
capacity  to  meet  workload  requirements 
and  the  need  for  objectiveness  and 
fairness  in  the  selection  process. 
However,  dollar  value  thresholds  of 
purchase  or  system  life  costs  can  not  be 
consistently  related  to  selection  of 
performance  validation  techniques,  nor 
should  they  be  the  sole  criterion  for 
selecting  a  technique.  Necessary 
restrictions  in  requirements,  e.g.. 
compatibility-limited  or  sole  source 
requirements,  can  also  effect  the 
selection  of  the  performance  validation 
technique.  Benchmarking  is  the  most 
precise  of  all  the  alternatives  for 
validating  performance;  however  its 
accuracy  is  no  better  than  the  workload 
analysis  it  is  based  upon.  In  any  case,  if 
properly  constructed,  no  other 

performance  validation  technique  is 

more  accurate  than  benchmarking. 
(2)  Agency  ADP  managers  shall  lake 

appropriate  action  to  analyze  program 


needs  and  ADP  requirements  necessary 
to  identify  and  specify  performance 
validation  requirements  in 
specifications.  The  selection  of 
performance  evaluation  techniques  shall 
be  commensurate  with  the  risks 
associated  with  program  impacts  related 
to  potentially  inappropriate  or 
insufficient  ADP  capacity.  Present  and 
forecasted  ADP  workloads,  anticipated 
system  life  costs,  validation  costs  to  the 
Government  and  offerors,  and 
objectiveness  and  fairness  in  the 
acquisition  process  shall  be  considered. 

(c)  Technical  assistance.  Technical 
assistance,  support,  and  service  for 
simulation,  analysis,  and  perfcrmance 
evaluation  of  ADP  systems  is  described 
at  §  201-34.002-1. 

§  201-30.013-4    Capability  and 
performance  validation  consloeratlons  for 
ADP  services. 

Agencies  shall  follow  applicable 
provisions  in  §  201-32.303-3  when 
acquiring  ADP  services.  In  addition,  the 
Teleprocessing  Services  Program  (TSP) 
Handbook  provides  guidance  to 
agencies  on  validating  ADP  services. 

Dated:  May  29. 1985. 
Dwi)iht  Ink, 

Acting  .'\dministr(Jtor  of  General  Services. 
(FR  Doc.  85-15352  Filed  8-25-85;  8:45  ami 
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This   section  of   the  FEDERAL   REGISTER 
Contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.   The  purpose  of  these  notices 
IS  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  piior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 


7  CFR  Part  428 
[Docket  No.  1955SI 


Sunflower  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Supplemental  Notice  of 
Proposed  Policy  Rulemaking  and 
Kxtcnsion  of  Comment  Period. 


SUMMARY:  The  Federal  Crop  Insurance 
Corporjlion  (FCIC)  herewith  issues  this 
snpplerTientdl  notice  of  proposed  policy 
rulr.nuking  and  exfenfeion  of  comment 
period  for  the  purpose  of  soliciting 
public  commt-nf  on  its  proposed  changes 
f<ir:  (1)  Prescribing  procedures  for 
insunn)4  sunfiowers  on  an  actual 
pr'-.duction  history  (APH)  basis;  and  (2) 
di;fining  the  inPured'sirpppcnsibiUty  for 
rrportinp  production  Jccords  necessary 
f <  i  defcrmining  '.he  inkurance  guarantee. 

Ill  addition,  minor  fjhanges  to  the 
language  and  format  if  the  regulations 
aie  proposed  for  purpuses  of  clarity.  The 
rule  is  now  proposed  tor  the  1986  crop 
year. 

The  intended  effect  of  this 
tjiplemental  notice  \$  to  piopose 
i.hangc-s  to  the  sunfioivpr  crop 
insurarM.e.  make  minor  changes  in 
ici!i«uago  and  format  of  the  rogulaiions 
cor-taineiJ  in  7  CFR  P^rt  423.  and  to 
provide  an  addi!ion;ill  coiTiment  period 
of  30  days.  The  autholity  for  the 
promulgation  of  this  ijule  is  containhd  in 
the  Federal  Crop  Insurance  Act,  as 
amended. 

DATE:  Written  comments,  data,  and 
opirions  on  this  supp  emental  notice  of 
pi  ii'-y  rulemaking  mu  5t  be  submitted  not 
lat.r  than  July  26. 198  5.  to  be  sure  of 
consideration. 

AODRIISS:  Written  cjinments  on  this 
S'ipplemental  notice  should  be  sent  to 
the  Office  of  the  Manager.  Federal  Crop 
Insurance  Corporation,  Room  4096, 
South  Building,  U.S.  Department  of 


Agriculture.  Washington,  D.C.  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington.  D.C.  20250. 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORM/nHON:  This 
action  has  been  reviewea  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
August  1. 1989. 

Merritt  W.  Sprague,  Manager.  FCIC. 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291.  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  cf  $100  million  or  more;  (b) 
najor  increases  in  costs  or  prices  for 
consume.'^s.  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geogriiphical  region;  or  (c)  significant 
adverse  effects  on  competition, 
ernp'.uyment,  investment,  productivity, 
innovation,  or  on  the  ability  of  U.S.- 
ba'ied  r'nterprises  to  compete  with 
l'oreij;n-l>ased  enterprises  in  domestic  or 
export  markets;  and  (2)  will  not  increase 
the  federal  paperwork  burden  for 
individuals,  small  businesses,  ar.d  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  applies  are:  Title — Crop 
Insurance;  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  PR 
29115  i)une  24.  1983) 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  thoipfore.  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Tiicrefore.  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Friday,  December  14, 1S84,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  49 


FR  48729.  proposing  to  revise  and 
reissue  the  Sunflower  Crop  Insurance 
Regulations  (7  CFR  Part  428)  effective 
for  the  1985  and  succeeding  crop  years. 

FCIC  now  proposes  that  such 
insurance  be  offered  on  an  actual 
production  history  (APH)  basis  with  the 
coverages  refiecting  the  actual 
production  history  of  the  crop  on  the 
unit,  effective  for  the  1986  and 
succeeding  crop  years.  This  proposal 
necessitates  a  change  in  the  policy  for 
insurance  as  previously  proposed  by 
adding  Section  15.c.  to  provide  for 
automatic  cancellation  for  failure  to 
furnish  production  records  prior  to 
cancellation  date.  This  section  is  added 
to  assure  that  policyholders  are  aware 
that  it  is  their  responsibility  to  report 
sunflower  production  for  the  most  recent 
year.  Because  coverage  guarantees  will 
be  based  on  the  producer's  actual 
production  history  f^PH),  this 
information  is  necessary  for  FCIC  to 
determine  the  guarantee. 

This  notice  requests  comments  on  the 
proposed  rule  as  amended  hereby,  and   . 
provides  a  30  day  comment  period. 

The  regulations  and  policy  published 
as  a  notice  of  proposed  rulemaking  at  49 
FR  48729  on  December  4. 1384,  with  the 
change  outlined  herein,  are  republished 
belo'.v. 

All  written  comments  made  pursuant 
to  this  noticn  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager. 
Federal  Crop  Insurance  Corporation, 
Room  4t:)9G.  South  Puiiding,  U.S. 
Department  of  Agriculture.  Washington. 
D.C,  20250,  during  regular  business 
hours.  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  428 

Crop  insurance:  Sunflower. 

Supplemental  Notice  of  Proposed  Policy 
Rulemaking  and  Extension  of  Comment 
Period 

Accordingly,  pursuant  to  the  authority 
ccr;tain(:d  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.). 
tiie  Federal  Crop  Insurance  Corporation 
proposes  an  additional  change  to  the 
proposed  Sunflower  Crop  Insurance 
Regulations  published  at  49  FR  48729  on 
December  14, 1904.  The  proposed 
regulations  are  republished  below  in 
their  entirely  to  read  as  follows: 
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PART  428— SUNFLOWER  CROP 
INSURANCE  REGULATIONS 

Subpart— Regulation*  for  the  1986  and 
Succeeding  Crop  Years 

Spc 

428.1  Availabiiity  of  sunflower  crop 
insurance. 

428.2  Premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
mdemnities  shall  be  conputed 

428  3    OMB  control  numbers 
4284    Creditors. 

428.5  Coed  faith  reliance  on 
misrepresentation. 

428.6  The  contract. 

428.7  The  application  and  policy. 

Authority-  Sees.  506.  516.  Pub.  L  r3-»30.  52 
Stat  73.  77  as  amended  (7  I?  S  C  !5d6.  1516| 

Subpart— Regulations  for  the  1986  and 
Succeeding  Crop  Years 

§  428.1     Availability  of  sunflower  crop 
Insurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  sunflowrers 
in  counties  wiLhin  limits  prescribed  by 
and  in  accordanv.t;  w'th  the  provisions  of 
the  Federal  Crop  Insurance  Act.  as 
amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Doard  of  Directors  of  the  Corporation. 

§  428.2    Premium  rates,  production 
guarantees,  coverage  levels,  and  prices  at 
wttich  Indennlties  stiall  be  computed. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for 
sunflowers  which  will  be  included  in  the 
actuarial  table  on  file  in  applicable 
service  offices  for  the  county  and  may 
be  changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

§  428.3    OMB  control  numbers. 
The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  Part  428)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  use.  Chapter  35  and  have  been 
assigned  OMB  Nos.  0563-0003  and  0563- 
0007. 

3  428.4    Creditors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 


§  428.5    Good  faith  reliance  on 
misrepresentation. 

.Notwithstanding  any  other  provision 
of  the  sunflower  insurance  contract, 
whenever:  (a)  An  insured  under  a 
contract  of  crop  insurance  entered  into 
under  these  regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation:  (1)  is 
indebted  to  the  Corporation  for 
additional  premiums;  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  injured  or 
for  which  the  insured  is  not  entitled  to 
an  indemnity  because  of  failure  to 
comply  with  the  terms  of  the  insurance 
contract,  but  which  the  insured  believed 
to  be  insured,  or  believed  the  terms  of 
the  insurance  contract  to  have  been 
complied  with  or  waived;  and  (b)  the 
Board  of  Directors  of  the  Corporation,  or 
the  Manager  in  cases  involving  not  more 
than  SlOO.OOO  finds  that:  (1)  an  agent  or 
employee  of  the  Corporation  did  in  fact 
make  such  misrepresentation  or  take 
other  erroneous  action  or  give  erroneous 
advice:  (2)  said  insured  relied  thereon  in 
good  faith:  and  (3)  to  require  the 
payment  of  the  additional  premiums  or 
to  deny  such  insured's  entitlement  to  the 
indemnity  would  not  be  fair  and 
equitable,  such  insured  shall  be  granted 
relief  the  same  as  if  otherwise  entitled 
thereto.  Requests  for  relief  under  this 
section  must  be  submitted  to  the 
Corporation  in  writing. 

§  428.6    The  contract. 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  farm 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  sunflower  crop 
as  provided  m  the  policy.  The  contract 
shall  consist  of  the  application,  the 
policy,  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices. 

§  426.7    The  application  and  policy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  sunflower  crop  as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  closing  dale  on  file 
in  the  ser\ice  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 


the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  fn 
the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectively  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1986  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a 
sunflower  contract  issued  under  such 
prior  regulations,  without  the  filing  of  a 
new  application. 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CP'R 
400.37.  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provi.sions  of  the  Sunflower 
Insurance  Policy  for  the  198G  and 
succeeding  crop  years  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Sunflower  Crop  Insurance  Policy 

(This  is  a  continuous  contract.  Refer  to 
Section  15.) 

AGREEME.N'T  TO  INSURE:  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compliance  with  all  applicable  provisions. 

Throughout  this  policy,  "you  "  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we."  "us"  and  "our"  refer  to 
the  Federal  Crop  Insurance  Corporation. 

Terms  and  Conditions 

1.  Cau.ses  of  Loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting 
from  the  following  causes  occurring 
within  the  insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire; 

(3)  Insects; 

(4)  Plant  disease; 

(5)  Wildlife; 

(6)  Earthquake; 

(7)  Volcanic  eruption;  or 

(8)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
the  beginning  of  planting; 

unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9e(6). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 
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(1)  The  neglect,  mismanagement,  or 
wrongdoi.ag  of  you.  any  member  of  your 
huusehold.  ynn  tenants,  or  employees; 

(2)  The  f.'ilure  to  follow  recognized  good 
sunflower  farnr.ing  praotices; 

( j)  Thf  impourdmenl  of  water  by  any 
governmental,  public  or  private  dam  or 
ipservnii  project;  or 

(4)  Any  cause  not  specified  in  section  la  as 
an  'Psured  loss. 

2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  inhured  will  be  sunflower  seed 
('  sunfiovver")  which  are  planted  for  harvest 
as  sunHowcrs.  which  are  grown  on  insured 
aci cage,  and  for  which  a  guarantee  and 
p-pmium  rate  are  provided  hy  the  actuarial 
table. 

b.  The  acreage  insured  for  each  crop  ye;ir 
will  be  sunflowers  planted  on  insurable 
arrf.ie^  as  designated  by  the  actuarial  table 
and  in  which  you  have  a  share,  as  reported 
I'v  yuu  or  as  determined  by  us.  whichever  we 
e't;ct.  1 

1  he  insured  share  will  be  your  share  as 
!<:ndlotd.  owner-operafcr.  or  tenant  in  the 
i.nsiired  sirtflcv.srs  at  tpe  time  of  planting. 

d.  Wt  :h>  nut  insure  inv  acreage: 

|T  It  the  fnrming  prattices  tarried  out  are 
not  in  accordance  with  the  fanning  practices 
for  which  the  piemium  ra'.cs  h.ivn  been 
established: 

|l"i  Which  IS  irrigatee  and  an  iiTigated 
(irtCtice  is  not  pruvidei  I  for  by  the  actuarial 
tiit'le  unless  you  elect  1 3  insure  the  acreage  as 
nonirngated  by  reporti  ig  it  as  insurable 
under  section  3; 

|3)  Which  is  destroyi  d.  it  is  practical  to 
rt'pl4nt  to  sunilowers.  i  ind  such  acreage  is  not 
ri'planted; 

(4)  Initially  planted  i  fier  the  final  planting 
d.ite  contained  in  the  akluanrii  table  unless 
\ou  ai;ree.  in  writing,  nji  oui  lorm  to  coverage 
reduction;  ' 

(5)  Of  volunteer  sunJovicrs; 

(6)  Planted  to  a  type  br  variety  of 
;;iinflowers  not  establnhed  ss  adapted  to  the 
.-;rea  oi  excluded  by  the  actuarial  tdble: 

(71  Plantt'd  with  another  crop:  or 
(81  Wh'ch  does  not  iBeet  the  rotation 

rt'quirements  designated  by  the  actuarial 

!.<hle.  , 

e.  If  insurance  is  prolided  for  an  irrigated 
practice:  | 

(1)  You  must  report  4s  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water,  al  the  time  of  planting,  to 
caiTy  out  H  good  sunfliiwer  irrigation  practice: 
and  I 

(2)  .\nv  loss  of  prodijrtion  caused  by 
fiiiljre  to  carry  ojt  a  g^od  sunflower 
inigution  practice,  exctpt  failure  of  the  wottir 
siifiply  from  an  unavoidable  cause  ocrurring 
after  the  beginning  of  jjlantii^.  will  be 
considered  as  due  to  all  uninsured  cause.  The 
failure  or  brc:ikdovvn  of  irrigation  equipment 
or  facilities  will  not  be  considored  as  a  ft<ilijre 
CI  the  water  supply  frori  an  unavoidable 
cause. 

f.  Unless  otherwise  arovided  by  the 
actudriril  table,  insurance  will  attach  only  on 
acreage  initially  planti^d  in  rows  far  enough 
apart  to  permit  cultivation;  but.  if  such 
inrurcd  acreiijje  is  destroyed  and  replanted, 
wht'fher  in  the  same  nlanncr  or  by 
broadcasting,  drilling.  Or  in  rows  loo  close  to 
pL-rmit  cultivation,  it  w^U  be  considered 
insured  acreage. 


g.  Acreage  which  is  planted  for  the 
development  or  production  of  hybrid  seed  or 
for  expiTimental  purposes  is  not  insured 
unless  we  agree,  in  writing,  to  insure  such 
acreage. 

h.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  planting. 

3.  Report  of  acreage,  share,  and  practice. 
You  must  report  on  our  form: 

a  All  the  acreage  of  suntlowers  in  the 
county  in  which  you  have  a  share; 

b.  The  practice;  and 

c.  Y  our  share  at  the  time  of  planting. 
Y'ju  mu«t  designate  separately  any  acreage 
!h<)t  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  sunflowers 
planted  in  the  county.  This  report  must  be 
submitted  annually  on  or  before  the  reporting 
date  established  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report.  If 
you  do  net  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine  any  anit  the 
insured  :i"reape,  share,  and  jjraci/ce  or  we 
m6y  deny  iiabihty  on  any  unit.  Any  report 
si.omittfd  by  ycu  may  be  revised  only  upon 
ojr  approval. 

4.  P»'odut  tion  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  cover-age 
levels,  and  prices  for  computing  indemnities 
are  contiimed  in  the  actuarial  table. 

h.  Coverage  level  2  will  apply  if  you  have 
jnot  elecied  a  coverage  level. 
,    c.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  date 
for  submitting  applications  for  the  crop  year 
a.>  established  by  the  actuarial  table. 

5.  Aniiudi  premium. 

a.  The  annual  premium  is  eonied  and 
payable  a:  the  time  of  planting.  The  amojnt 
is  computed  by  multiplying  the  pi  eduction 
guarantee  ti.mes  the  price  election,  times  the 
premium  rate,  limes  the  insured  acreage, 
times  your  share  at  the  nine  of  planfirtg. 

b.  Interest  will  accrue  at  the  r&te  of  one 
and  one-half  percent  (1 '':  K]  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  bwlance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  m  exce.ts  cf  5  percent  based  on 
your  insuring  e.\perience  through  the  lSJ-1 
crop  year  uuri-:?r  the  temis  of  the  experience 
tab'e  contained  in  the  SLnHcwer  pohr.y  in 
effeci  for  the  1985  crop  year,  you  will 
coniinue  to  receive  fhe  benefit  of  that 
reduction  subject  to  the  following  conditions: 

(1)  No  prfmium  reduction  will  be  retained 
after  the  1990  crop  year; 

(2)  The  premium  reduction  will  not  increas-e 
because  of  favorable  experience: 

I'i]  The  premium  reduction  will  decrease 
beca:i3e  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1985  crop  yean 

(4)  Once  the  loss  ratio  e.xceeds  .80.  no 
further  premium  reduction  will  apply;  and 

(b)  Participation  must  be  continuous. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  a  replanting  payment  if  the  billir'g 


date  has  passed  on  the  dale  you  are  paid  the 
replanting  payment,  or  from  any  loan  or 
payment  due  you  under  any  Act  of  Congress 
or  program  administered  by  the  Uniteo  States 
Department  of  Agriculture  or  its  Agencies. 

7.  Insurance  period. 

Insurance  attaches  when  the  sunflowe.-s 
are  planted  and  ends  at  the  earliest  of: 

a.  Total  destruction  of  the  sunflowers; 

b.  Combining,  threshing,  or  removal  from 
the  field: 

c.  Final  adjustment  of  a  loss;  or 

d.  November  30  of  the  calendar  year  in 
which  sunfiov.'ers  are  normally  harvested. 

8.  Notice  of  c'amage  oi  loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  if: 
(a]  You  must  want  our  consent  to  replant 

sunflowers  damaged  due  to  any  insured 
cause  (To  qualify  for  a  replanting  payTnent, 
the  acreage  replanled  must  be  at  least  the 
lesser  of  10  acres  or  10  percent  of  the  insured  • 
acreage  on  the  unit.); 

lb)  During  ihe  period  before  harvest,  the 
s'jnflowers  on  ar^y  unit  are  damaged  and  you 
opci'le  not  to  further  care  for  or  harvest  any 
part  of  them: 

(c)  You  want  our  consent  to  put  acreage  to 
another  use:  or 

(d1  .After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 
Insured  acreage  may  not  be  put  to  another 
use  antil  we  have  appraised  the  eunfloweis 
and  given  written  consent.  We  will  not 
consent  to  another  use  until  it  is  too  late  to 
replart.  You  must  notify  us  when  such 
acreage  is  replanted  or  put  to  another  use. 

(2)  You  must  give  us  notice  at  least  15  days 
before  the  beginning  or  harvest  if  you 
anticipate  a  loss  on  any  unit. 

(3;  If  prebdbie  loss  is  later  determined, 
immediate  notice  must  be  given.  A 
repr^sent.=itive  sample  of  the  unharvested 
sunflowers  fat  least  10  feet  wide  and  the 
pr.t;-e  lergtl-  of  Ihe  field)  must  remain 
Uiiharvt^sted  for  a  period  of  15  days  from  the 
date  of  notice  unless  we  give  you  written 
consent  to  harvest  the  sample. 

(4)  In  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indenmiiv  on  any  unit,  we  must  be  given 
notice  not  iatsr  than  30  davs  after  the  eariiesl 
of: 

(a)  Total  distruction  of  the  sunflowers  on 
the  unit; 

(bj  Harvest  of  the  unit;  or 

[c]  The  cb1»  ndar  date  for  the  end  of  the 
insur'ince  period. 

b.  You  may  not  destroy  or  replant  any  of 
.  the  sunflowers  on  which  a  replanting 

payment  will  be  claimed  until  we  consent. 

c.  Y  ou  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  sunflowers 
which  are  no!  to  be  hdrvected. 

d.  We  m.ay  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  no!  complied  with. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destrjction  of  the  sunflowers  on 
the  unit; 

(2)  Harvest  of  the  unit;  or 
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(3)  The  calendHf  date  for  the  end  of  the 
insurance  period. 

b.  We  wi!l  not  pay  any  indemnity  unless 
you; 

|1)  Establish  the  total  production  of 
sunflowers  on  the  unit  and  that  any  loss  of 
production  has  been  directly  caused  by  one 
or  more  of  the  insured  causes  during  the 
insurance  period:  and 

(2|  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefrom  the  total 
production  of  sunflowers  to  be  counted  (see 
section  9e); 

(3)  Multiplying  the  remainder  by  the  price 
election:  and 

(4)  Multiplying  this  result  by  your  share 

d.  If  the  information  reported  by  you  and 
under  section  3  of  the  policy  results  in  a 
lower  premium  than  the  actual  premium 
determined  to  be  due.  the  production 
guarantee  on  the  unit  will  be  computed  on  the 
information  reported  and  not  on  the  actual 
information  determined.  All  production  from 
insurable  acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

e.  The  total  production  (pounds)  to  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

(1)  Mature  sunflower  production  which 
otherwise  is  not  eligible  for  quality 
adjustment  will  be  reduced  .12  percent  for 
each  .1  percentage  point  of  moisture  in  excess 
of  10  percent:  or 

(2)  Mature  sunflower  production  which, 
due  to  insurable  causes,  has  a  test  weight 
below  25  pounds  per  bushel  for  oil  type 
sunflowers  or  below  22  pounds  per  bushel  for 
non-oil  type  sunflowers  will  be  adjusted  by: 

(a)  Dividing  the  value  per  po'jnd  by  the 
price  per  pound  of  No.  2  sunflowers:  and 

(b)  Multiplying  the  result  by  the  numbt- r  of 
pounds  of  insured  sunP.owers. 

The  applicable  price  for  No.  2  sunflowers  will 
be  the  local  market  price  on  the  earlier  of  the 
day  the  loss  is  adjusted  or  the  day  the 
sunflowers  are  sold. 

(3)  .^ny  harvested  production  from  other 
crops  growing  in  the  sunflowers  will  be 
counted  as  sunflowers  on  a  weight  basis. 

(4)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  sunflower  farming  practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause:  and 

(c)  Any  unharvested  production. 

(5)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
sunflowers  become  general  in  the  county; 

(b)  Harvested:  or 

(c)  Further  damaged  by  an  insured  cause 
before  the  acreage  is  put  to  another  use. 

(6)  The  amount  of  production  of  any 
unharvested  sunflowers  may  be  determined 


on  the  basis  of  field  appraisals  conducted 
after  the  end  of  the  insurance  period. 

(7)  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  sunflowers  are 
damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  Form  FCI-78. 
■Request  to  Exclude  Hail  and  Fire." 

(«)  The  commingled  production  of  units  will 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit. 

f.  A  replanting  payment  may  be  made  on 
any  insured  sunflowers  replanted  after  we 
have  given  consent  and  the  acreage  replanted 
is  at  least  the  lesser  of  10  acres  or  10  percent 
of  the  insured  acreage  for  the  unit  as 
determined  on  the  final  planting  date. 

(1)  No  replanting  payment  will  be  made  on 
acreage: 

(a|  On  which  our  appraisal  exceeds  90 
percent  of  the  guarantee: 

(b)  Initially  planted  prior  to  the  date  we 
determine  reasonable:  or 

(c)  On  which  a  replanting  payment  has 
been  made  during  the  current  crop  year. 

(2)  The  replanting  payment  per  acre  will  be 
your  actual  cost  per  acre  for  replanting,  but 
will  not  exceed  the  product  obtained  by 
multiplying  173  pounds  times  the  price 
election,  times  your  share. 

If  the  information  reported  by  you  results  in  a 
lower  premium  than  the  actual  premium 
determined  to  be  due.  the  replanting  payment 
will  be  reduced  proportionately. 

g.  You  must  not  abandon  any  acreage  to  us. 
h.  You  may  not  sue  us  unless  you  have 

complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
Slates  District  Court  under  the  provisions  of  7 
U.S.C.  1308(c).  You  must  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

i.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  final  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages,  attorney's  fee.  or 
other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us  or 
by  a  final  judgment  from  and  including  the 
61st  day  after  the  date  you  sign,  date,  and 
submit  to  us  the  properly  completed  claim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  your  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
est.iblished  by  the  Secretary  of  the  Treasury 
under  Section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611).  and  pubhshed  in  the 
Federal  Register  semi-annually  on  or  about 
lanuary  1  and  July  1.  The  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury 

j.  If  you  die,  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  sunflowers  are  planted  for 
any  crop  year,  any  indemnity  will  be  paid  to 
the  person(s)  we  determine  to  be  beneficially 
entitled  thereto. 

k.  if  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period. 


and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of: 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  contract  without  regard  to 
any  other  insurance:  or 

(2)  The  amount  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  or  payable  under 
such  other  insurance.  For  the  purpose  of  this 
section,  the  amount  of  loss  from  fire  will  be 
the  difference  between  the  fair  market  value 
of  the  production  on  the  unit  before  the  fire 
and  after  the  Tire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us  if.  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract.  Such  voidance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  som.eone  other  than  us. 
you  must  do  all  you  can  to  preserve  any  such 
rights.  If  we  pay  you  for  your  loss,  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep,  for  2  years  after  the  time  of 
loss,  records  of  the  harvesting,  storage, 
shipment,  sale,  or  other  disposition  of  all 
sunflowers  produced  on  each  unit  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Any  person  designated  by 
us  will  have  access  to  such  records  and  the 
farm  for  purposes  related  to  the  contract. 

15.  Life  of  contract;  Cancellation^nd 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crup  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
your  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  you  do 
not  furnish  satisfactory  records  of  the 
previous  year's  production  to  us  on  or  before 
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the  cancellation  date]  If  you  show,  prior  to 
the  cancellation  date,  to  our  satisfa.ntion.  th.it 
records  are  unavailable  due  to  conditions 
beyond  your  control,  such  as  fire,  flood,  or 
other  natural  disaster,  the  Field  Actuarial 
Office  may  assif^n  a  yield  for  that  year. 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  dale  of  payment  of  the 
amount  due: 

(1)  If  deducted  front  an  indemnity  will  be 
the  date  you  sign  the  claim:  or 

(2)  If  deducted  from  payment  under  another 
progiam  administered  by  the  United  States 
bnparfment  of  Agriculture  will  be  the  date 
both  such  other  paynteni  and  setoff  are 
approved. 

e.  The  cancellation  and  termination  dates 
are  April  15. 

f.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof 
Death  of  a  partner  in  a  partneship  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  thp 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  5  consecutive  years. 

16.  Contract  changes. 

We  may  change  ar*  of  the  terms  and 
provisions  of  the  confract  from  year  to  year 
If  your  prce  elnrtion  bt  which  iiidf-mnili's  are 
computed  is  no  longer  offered,  the  actuarial 
table  wil  provide  the  price  election  which  you 
are  deemed  to  have  elected.  All  contract 
changes  will  be  available  at  your  ser\ice 
office  by  December  31  preceding  the 
cancellation  d.ite.  Acceptance  of  any  changes 
will  be  conclusively  presumed  in  the  absence 
of  any  notice  from  yoii  to  cancel  the  contract. 

17.  Meaning  of  tern  iS. 

For  the  purposes  ol  sunflower  crop 
insurance: 

a.  "Actuarial  table'  means  the  forms  and 
related  material  for  tlie  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  sei'vice  office  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  end  related  infoimation 
regarding  sunflower  insurance  in  the  county. 

b.  "County"  mceana  the  county  shown  on 
the  application  and  ary  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county  as  shown  by  the  actuarial 
table. 

c.  "Crop  year"  means  the  period  within 
which  the  sunflowers  ure  normally  grown 
and  will  be  designated  by  the  calendar  year 
in  which  the  sunflowers  are  normally 
harvested. 

d.  "Harvest"  means  the  completion  of 
combining  or  threshing  of  sunflowers  on  the 
unit. 


e.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

f.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 

g.  "Loss  ratio"  means  the  ratio  of 
indemnitylies)  to  premium(s). 

h.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  State,  a 
political  subdivision  of  a  State,  or  any  agency 
thereof. 

i.  "Replanting"  means  performing  the 
cultural  practices  necessary  to  replant 
insured  acreage  to  sunflowers. 

j.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or ' 
designated  by  us. 

k.  "Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the 
sunflowers  or  a  share  of  the  proceeds 
therefrom. 

1.  "Unit"  means  all  insurable  acreage  of 
sunflowers  in  the  county  on  the  date  of 
planting  for  the  crop  yeaiT 

(1)  In  which  you  have  a  100  percent  share; 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 
Land  rented  for  cash,  a  fixed  commodity 
payment,  or  any  consideration  other  than  a 
share  in  the  sunflowers  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Land 
which  would  otherwise  be  one  unit  may  be 
divided  according  to  applicable  guidelines  on 
file  in  your  service  office  or  by  written 
a.^recment  with  us.  Units  will  be  determined 
when  the  acreage  is  reported.  Errors  in 
reporting  units  may  be  corrected  by  us  to 
conform  to  applicable  guidelines  when 
adjusting  a  loss.  We  may  consider  any 
ui:rpage  and  share  thereof  reported  by  or  for 
your  spouse  or  child  or  any  member  of  your 
household  to  be  your  bona  fide  share  or  the 
bona  fide  share  of  any  other  person  having 
an  interest  therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
aTfect  the  construction  or  meaning  of  any  of 
t.he  provisions  of  the  contract. 

19.  Determinuticns. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notice  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 


Done  in  Washington,  D.C.,  on  March  11, 
1965. 
Peter  F.  Cole. 

Secretary,  Federal  Crop  Insurance 
Corporation 

Dated:  June  19. 1985. 
Approved  by: 
Edward  Hews, 

Acting  Manager. 

(PR  Doc.  85-15262  Filed  6-25-85:  {1:45  am] 

BILLING  CODE  341(M)a-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  85-ANM-3] 

Proposed  Alteration  of  Control  Zone, 
Troutdale,  OR 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Proposed  rule. 

SUMMARY:  This  notice  proposes  to 
amend  the  description  of  the  Troutdale, 
Oregon,  (Portland-Troutdale  Airport) 
control  zone  by  deleting  reference  to  the 
154  degree  radial  of  the  Portland 
VORTAC.  Due  to  recent  change  to  the 
Portland.  Oregon,  control  zone 
description  [84-ANM-16),  action  is 
necessary  to  redesciibe  that  portion  of 
the  Troutdale  control  zone  which  abuts 
the  Portland  control  zone.  This  proposed 
action  provides  the  revised  description. 

DATE:  Comments  must  be  received  on  or 
before  August  26, 1985. 
ADDRESSES:  Send  comments  on  the 
proposal  to:  Manager.  Airspace  & 
Procedures  Branch,  ANM-530,  Federal 
Aviation  Administration.  Docket  No.  85- 
ANM-3, 17900  Pacific  Highway  South, 
C-68966.  Seattle,  Washington,  98168. 

The  official  docket  may  be  examined 
in  the  Regional  Counsel's  Office  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Bi  own,  Airspace  &  Procedures 
Specialist,  ANM-534,  Federal  Aviation 
Administration,  Docket  No.  85-A.^JM-3, 
17900  Pacific  Highway  South,  C-68966, 
Seattle,  Washington,  98168.  The 
telephone  number  is  (206)  431-2534. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
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Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Co.Timents 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  be  identify  the 
airspace  docket  and  be  submitted  to  the 
address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  on  this  notice  must 
submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made. 
"Comments  to  Airspace  Docket  No.  85- 
ANM-3."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenters.  All  communications 
received  before  the  specified  closing 
date  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  the  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Airspace  and  Procedures  Branch.  17900 
Pacific  Highway  South.  Seattle. 
Washington.  98168.  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NRPM's 

Any  person  jnay  obtain  a  copy  of  this 
Notice  or  Pnfposed  Rulemaking  (.NIPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Airspace  & 
Procedures  Branch.  ANM-530. 17900 
Pacific  Highway  South.  C-68966.  Seattle. 
Washington.  98168  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
N'PRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  apphcation  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  i  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  redefine  the  west  boundary 
of  the  Troutdale  control  zone.  A  recent 
amendment  to  the  Portland  control  zone 
which  reduced  the  size  of  the  control 
zone  extension  east  of  Portland 
International  Airport  cause  loss  of 
needed  controlled  airspace  west  of  the 
Portland-Troutdale  Airport  at  the  point 
these  control  zones  abut.  This  proposed 
action  provides  the  revised  description 
by  deleting  reference  to  the  1.S4  degree 
radial  of  the  Portland  VORTAC  as  the 
western  boundary  of  the  Troutdale 
control  zone.  This  proposed  action  also 


changes  the  name  of  the  Lake  LOM  to 
the  Laker  LOM. 

Section  71.171  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2, 
1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore— (1)  is  not  a  "major  rule" 
under  E.xecutive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  mmimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  nile.  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibilty  Act 

List  of  Subjects  in  14  CFR  Part  71 

Control  zones.  Aviation  safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows; 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1348(u).  1354(a).  1510; 
E.O.  10854;  49  L'  S.C.  106(g)  (Revised  Pub.  L 
97^*49.  lanuary  12.  1983);  (14  CFR  ll.M);  49 
CFR  1  47 

2.  By  amending  S  71.171  as  follows; 
Troutdale.  Oregon.  Control  Zoim — (Revised) 

That  airspace  bounded  on  the  north  and 
west  by  a  S-miie  radius  area  centered  on  the 
Portland-Troutdale  Airport  (lat.  45'33  30    N/ 
long.  122'23  49    W).  on  the  south  and  east  by 
a  line  parallel  (o  and  3  miles  southwest  and 
northeast  of  the  119  degree  bearing  from  the 
LAKER  LOM  (lat.  45  32  38    .N/long. 
122  27  49    W)  extending  from  the  LOM  to  8 
miles  southeast.  This  control  zone  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  confinuously  published  in  the 
Airport /Facility  Directory. 

Issued  in  Seattle,  Washington,  on  |une  12. 
1985. 

Leroy  A  Keith. 

Acting.  Director.  Sorthwest  Mountain  Region. 
[FR  Doc.  85-15268  Filed  6-25-85;  8:45  am) 
BIU.IMO  COOC  4*10- 1S-M 


14  CFR  Part  71 

(Airspace  Docket  No.  85-AGL-13) 

Proposed  Control  Zone  Designation 
Revocation;  Various  Michigan 
Locations 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Proposed  Rule. 

summary:  This  notice  proposes  to 
revoke  the  control  zones  designated  for 
Escanaba.  Michigan;  Iron  Mountain. 
Michigan;  Ironwook,  Michigan; 
Menominee.  Michigan:  and  Manitowoc. 
Wisconsin, 

The  intended  effect  of  this  action  is  to 
return  the  designated  airspace  to  a  non- 
controlled  status. 

DATES:  Comments  must  be  received  on 
or  before  July  26, 1985. 
ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to;  Federal 
Aviation  Administration,  Regional 
Counsel.  AGL-7,  Attn;  Rules  Docket  No. 
85-AGL-13,  2300  East  Devon  Avenue. 
Des  Plaines.  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines. 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace.  Procedures,  and 
Automation  Branch.  Air  Traffic  Division. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines. 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  R.  Heaps,  Airspace,  Procedures, 
and  Automation  Branch,  Air  Traffic 
Divison.  AGL-530,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois  60018, 
telelphone  (312)  694-7360. 
SUPPLEMENTARY  INFORMATION:  To 
justify  and  retain  a  designated  control 
zone  requires,  in  part,  that  hourly  and 
special  weather  observations  be  taken 
at  the  primary-  airport  in  the  control  zone 
during  the  times  and  dates  that  the 
control  zone  is  designated.  A  recent  30- 
day  survey  at  the  five  locations 
identified  in  the  Summary  disclosed  that 
the  weather  observation  requirement 
was  not  being  met  by  the  responsible 
party(ies).  The  percentage  of  hourly 
reports  received  out  of  the  total  number 
required  was  as  follows;  Escanaba — 
77%:  Iron  Mountain — 79%;  Ironwood — 
44%:  Menominee — 50%  and 
Manitowoc — 04%.  Special  weather 
observations  would  be  in  addition  to 
these  reports,  but  it  is  unknown  what 
that  total  number  would  have  been.  As  a 
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result  of  the  survey,  it  was  concluded 
that  the  weather  reporting  at  the 
locations  identified  was  unacceptable 
for  retention  of  the  designated  airspace 
status,  that  the  control  zone 
designations  should  be  revoked,  and 
that  aeronautical  charts  should  be 
amended  to  reflect  the  revocations. 

Comments  Invited 

Intitrosted  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  pro\ide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  com-ments 
on  this  notice  must  submit  wi!h  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  85-AGL-13."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commentcr.  All 
communications  recevied  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  coniinents  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket. 
FAA,  Great  Lakes  Region.  Office  of 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this  nilmaking 
will  be  filed  in  the|dockot. 

Availability  of  NPftM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Adminisltation.  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center.  APA-430.  800 
Independence  Avenue  SVV., 
Washing'on.  DC  20591.  or  by  calling 
(202)  426-8C53. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2.  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revoke  the  control  zone 
designations  for  the  following  locations: 
Escanaba,  Iron  Mountain,  Ironwood, 
and  Menominee  in  Michigan:  and 
Manitowoc  in  Wisconsin. 

Section  71.171  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6  dated  January  2, 1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  neccss.iry  to 
keep  them  operationaly  current.  It, 
therefore — (1)  is  not  a  "major  rule' 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulaton,' 
Policies  and  Procedures  (44  FR  11034; 
February  20, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
80  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  signillcant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Control  zones,  Aviation  safely. 
The  Proposed  Amendment 
PART  71— I  AMENDED! 

Accordingly,  pursuant  to  the  authority 
dv;legafed  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  L'.S.C.  134d(a),  1354(.ii,  1510; 
Kxecutive  Order  10654;  43  U.S.C.  lOSig) 
(Revised  Pub.  I..  97-149.  January'  12. 1«83);  (14 
CFR  11.65  for  NPRM's  and  11  69  for  final 
rulej:  49  CFR  1.47. 

2.  By  amending  §  71.171  as  follows: 

F.Kcanaba.  MI 

Revoked. 
Iron  Mountain.  MI 

Revoked. 
Ironwood,  Ml 

Revoked. 
Menominee.  Ml 

Re\  oked. 
Manitoivoc.  Ml 

Revoked. 

Issued  in  Des  Plaines.  Illinois,  on  June  4, 
1905. 

Paul  K.  Bohr, 

Director.  Great  Lakes  Rej^ion. 
jFR  Doc.  85-15269  Filed  6-25-85:  8:43  am) 
BILLING  CODE  4910-13-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[File  No.  841-00891 

National  Association  of  Temporary 
Services,  Inc.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

agency:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Comm.ission  approval,  would  require  an 
Alexandria,  Va.  association  of 
temporary  help  companies,  among  other 
things,  to  cease  engaging  in  any 
practices  or  maintaining  any  code  of 
ethics  provision  or  other  written 
provision  that  has  the  purpose  or  effect 
of  restraining  the  recruitment  or 
employment  of  employees  registered 
with  another  temporary  help  firm:  the 
solicitation  of  another  temporary  help 
firm's  clients;  and  the  provision  of 
temporary  help  employees  to  companies 
involved  in  a  strike  or  lock-out.  The 
Association  would  be  barred  from 
affiliating  or  federating  any  organization 
of  temporary  help  firms  that  has 
adopted  bylaws  or  a  code  of  ethics 
containing  a  prohibited  provision;  and 
required  to  maintain  records  relating  to 
disaffiliations  and  refused  affiliations  or 
federations  for  three  years.  The  order 
would  further  require  that  the 
Association  send  a  copy  of  ths 
complaint  and  order,  together  with  an 
explanatory  letter,  to  each  of  its  current 
members  and  provide  a  copy  of  the 
order  to  all  new  members  for  a  period  of 
three  years. 

DATE:  Co.T.ments  must  be  received  on  or 
before  August  26, 1985. 
ADDRESS:  Comments  should  be 
addressed  to:  FTC/Office  of  the 
Secretary,  Room  136,  6th  St.  and  Pa. 
A\  e.,  NW.,  Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ross  D.  Petty,  Seattle  Regional  Office, 
Federal  Trade  Commission,  2806  Federal 
Bldg.,  915  Second  Ave.,  Seattle.  VVA 
(206)  442-4656. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Sec! ion  6(5]  of  the  Federal  Trade 
Commission  Act.  33  Stat.  721. 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval. 
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by  the  Ccmmissinn,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
i  4.9(b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4  9(b)(14)). 

Ust  of  Subjects  in  18  CFR  Part  13 

Temporary-  employment  services. 
Trade  practices. 

Before  Federal  Trade  Coramission 

(File  No.  841  OUiAi] 

Agreement  Cor.taining  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  National  Association 
of  Temporary  Services.  Inc..  a 
corporation. 

The  Federal  Trade  Commission 
havinj;  initiated  an  investigation  of 
certain  acts  a.-.i  practices  of  National 
Association  of  Temporary  Ser\'ices.  Inc.. 
a  non-proHt  corporation,  and  it  now 
appearing  that  .National  Association  of 
Temporary  Spr%ices,  Inc.,  hereinaftpr 
sometimes  referred  to  as  proposed 
respondent,  is  will  ;ig  to^ntirinto  an 
agrp'  t'g  an  order  to  ccMje 

and  li-  e  use  of  the  acis  and 

prai  tices  beuig  investigated. 

It  is  hereby  agreed  by  and  between 
National  .\ssociation  of  Temporary 
Services,  Inc  .  hy  its  duly  authorized 
officers  and  its  attorney,  and  counsel  for 
the  Federal  Tra  Jp  Comm.ission  that: 

1.  Proposed  respondent  National 
Association  of  Vcnporary  Services,  Inc., 
is  a  non-prL*^'.:  cr.'-poraticn  organized, 
existing  ari  'U  ■^.^  business  under  and 
by  virtue  of  the  laws  of  the  District  of 
Columbia,  with  its  office  and  principal 
place  of  business  'ocated  at  119  South 
Saint  Asaph  Street.  Alexandria.  Virginia 
22314. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  der.ision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law: 

(c)  All  nghts  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement:  and 

(d)  Any  claim  under  the  Equal  Access 
to  justice  Act. 

4.  This  agreement  shall  not  become 
pnrt  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 


of  the  complaint  contemplated  thereby, 
will  be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
with  respect  thereto  publicly  released. 
The  Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  {in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  a.'^.missioi  hy  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commis.sion.  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  i  2.34  of  the 
Commission's  Rules,  the  Commission 
may  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  i'.s  decision  containing  the 
follow  i.-^.g  order  to  cease  and  dt  sisl  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  with  respect 
thereto.  When  »o  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
farce  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-lo  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 


Order 


For  purposes  of  this  order,  the 
following  definitions  shall  apply: 

A.  The  term  "NATS  '  means  the 
National  Association  of  Temporary 
Services,  Inc.,  its  successors  or  assigns, 
and  its  officers,  board  members, 
directors,  committees,  agents, 
representatives  and/or  employees. 

B.  The  term  "temporary  hrip 
employees"  shall  mean  employees  who 
are  assigned  to  work  for  ciiSt>imers  on  a 
non-permanent  basis. 

C.  The  term  "tt  mpor.iry  help  firms" 
shall  m.ean  businesses  emplcjirg 
lemporarj'  help  enipleyees. 

D.  The  term  "registrator. "  shall  mean 
the  written,  oral  or  other  agreement  of 
temporary  help  employees  to  be 
available  to  a  temporary  hrlp  firm  for 
assignment  to  jobs. 

;/ 

It  is  ordered  that  NATS,  directly  or 
indirectly,  or  through  an>  corporate  or 
other  device,  in  or  affectir.2  commerce, 
shall  cease  and  desist  from: 

A.  Maintaining  any  code  of  ethics 
provi.^ion,  or  other  written  provision, 
such  .3s  Paragfiiph  7  of  the  Code  of 
Fthics,  Paragraphs  5  and  7  of  the  Code 
of  Fair  Practices  for  Tem.porary  Office/ 
Clerical  Services,  and  Paragraph  9  of  the 
Code  of  Employment  Practices  for 
Medical  Services  which  are  contained  in 
the  NATS  menibership  directory  for 
1983-1984,  or  engaging  in  any  acts  or 
practices,  such  as  providing  advice  on 
the  propriety  of  conduct,  that  have  the 
purpose  or  effect  of  res4ricting, 
restraining,  limiting,  or  preventing: 

1.  the  solicitation,  through  advertising 
or  otherwise,  the  recruitment,  or  the 
employment  by  any  temporary  help  firm 
of  the  temporary  help  employees 
registered  with  any  other  temporary 
help  firm; 

2.  the  solicitation,  through  advertising 
or  otherwise,  of  customers  of  a 
temporary  help  firm  by  any  other 
temporary  help  firm; 

3.  the  providing  of  temporary  help 
employees  to  potential  or  existing 
customers  who  are  involved  in  a  strike 
or  a  lock-out. 

B.  Affiliating  or  federating  as  set  forth 
in  the  NATS  by-laws,  or  continuing  an 
affiliation  or  federation,  with  any 
organization  of  temporary  help  firms 
that: 

1.  has  adopted  any  by-law,  code  of 
ethics,  or  other  provision  that  violates 
Section  II.A  of  this  order;  or 

2.  has  engaged  in  any  act  or  practice 
that,  to  NATS'  knowledge,  violates 
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S«>ction  II. A  of  this  order  after  this  order 
becomes  final. 

/// 

It  is  further  ordered  that  NATS  shall: 

A.  Send  to  each  of  its  members  within 
thirty  (30)  days  after  the  date  of  service 
of  this  order  a  copy  of  the  complaint  and 
decision  and  order  ia  this  matter,  along 
with  the  letter  attached  to  this  order. 

B.  Provide  written  notice  of  the  name 
and  address  of  any  organization  of 
temporary  help  firms  within  twenty  (20) 
days  of  the  disaffiliation  or  refusal  of 
affiliation  or  federation  pursuant  to 
section  II.B  of  this  order.  The  notice 
shall  be  sent  to  the  Assistant  Director 
for  Compliance,  Bureau  of  Competition. 
Federal  Trade  Commission  and  shall 
reference  this  matlet  by  name  of  case 
and  docket  number.  JNATS  shall  keep  for 
three  (3)  years  all  pipers  and  records 
pertaining  to  disaffiliations  and  refused 
affiliations  or  federations  pursuant  to 
this  paragraph. 

C.  Provide  for  a  period  of  three  (3) 
Vtars  from  the  date  of  service  of  this 
order  to  each  new  NATS  member  and 
affiliate  a  copy  of  the  complaint  and 
decision  and  order  in  this  matter.  These 
documents  shall  be  provided  not  later 
than  thirty  (30)  days  after  the  new 
mnmbcr  is  accepted  into  membership  or 
(he  organization  is  ^ccepted  as  an 
affiliate. 

IV 

ll  is  further  ordered  that  NATS  shall, 
within  ninety  (90)  days  after  service  of 
this  order,  file  with  the  Commission  a 
report  in  writing,  setting  forth  in  detail 
the  manner  and  foroi  in  which  it  has 
complied  with  this  (prder. 

[ 

It  is  further  orderfed  that  NATS  shall 
notify  the  Commission  at  least  thirty  (30) 
days  prior  to  any  proposed  change  in 
NATS  including,  but  not  limited  to. 
disbanding,  dissolution,  assignment,  the 
formation  of  a  successor  or  substitute 
entity,  or  any  other  change  in  NATS 
which  may  affect  compliance 
obligations  arising  out  of  this  order. 

Attachment 

(N.MS  letterhead] 

De.ir  Member:  This  letter  is  to  notify  you 
that,  without  admitting  hability  for  any 
wror^oing.  we  have  voluntarily  entered  into 
an  agreement  with  the  Federal  Trade 
Commission  which  re?sulted  in  the  entry  of  a 
consent  order  on  (enter  date  of  order).  The 
order  requires  that  the  National  Association 
of  Temporary  Services.  Inc.  not  engage  in 
certain  practices.  Copies  of  the  complaint  and 
order  are  included. 

In  accordance  with  the  terms  of  the  order, 
you  are  hereby  notified  that,  among  other 
requirements  of  the  order.  NATS  shall  not 


restrict,  restrain  or  in  any  way  interfere 
through  application  of  the  NATS  Codes  of 
Ethics  or  otherwise  with  (1)  the  solicitation, 
through  advertising  or  otherwise,  the 
recruitment,  or  the  employment  by  any 
temporary  help  firm  of  the  temporary  help 
employees  of  any  other  temporary  help  firm; 
(2)  the  solicitation,  through  advertising  or 
otherwise,  of  customers  of  a  temporary  help 
firm  by  any  other  temporar>'  help  firm;  or  [3) 
the  providing  of  temporary  help  employees  to 
customers  who  are  engaged  in  a  strike  or  a 

lock-out. 

Moreover,  if  any  NATS  affiliate  association 
uses  a  code  of  ethics  to  restrict  or  limit  the 
solicitation  or  recruitment  of  temporary  help, 
such  action  will  result  in  NATS  disaffiliating 
with  that  association. 

As  y.ju  may  know,  we  previously  repealed 
the  specific  language  in  the  Code  of  Good 
Practices  for  Ot'ice  Services  which  had 
condemned  direct  solicitation  of  individuals 
employed  by  competing  firms.  The  terms  of 
the  consent  agreement  with  the  FTC  are 
consistent  with  this  change  in  the  Code  of 
Good  Practices. 

This  letter  su.mmarizes  the  important  parts 
of  the  order,  but  you  should  read  it  carefully 
in  its  entirety. 

Sincerely. 
Srimuel  R.  Sacco, 
Executive  Vice-President. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  the  National 
Association  of  Temporary  Services.  Inc. 
("NATS"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  Complaint 

NATS  is  a  national  association  of 
companies  that  provide  temporary  help 
services  to  employers.  The  complaint 
charges  that  NATS  used  its  code  of 
ethics,  and  engaged  in  other  practices,  to 
restrain  competition  in  the  recruitment 
of  temporary  help,  in  the  solicitation  of 
customers,  and  in  the  providing  of 
temporary  help  to  businesses  whose 
employees  are  on  strike. 


or  clients  of  other  firms  or  restricting  the 
provision  of  temporary  help  to  clients 
whose  employees  are  on  strike. 

Section  II.B  of  the  order  requires 
NATS  to  refrain  from  affiliating  with 
any  state  or  regional  association  of 
temporary  help  firms  which  has  code  of 
ethics  provisions  similar  to  those 
prohibited  by  Section  II.A  of  the  order. 
This  section  also  requires  NATS  to 
refrain  from  affiliating  (or  to  cease  an 
affiliation)  if  it  has  knowledge  that  an 
affiliate  association  is  taking  any 
actions  which  would  violate  Section  II.A 
of  the  order. 

The  remainder  of  the  proposed  order 
is  procedural.  Section  III  of  the  order 
requires  NATS  to  provide  a  copy  of  the 
complaint  and  order  to  each  current 
member  and.  for  three  years,  to  each 
new  member.  It  also  requires  NATS  to 
give  the  name  and  address  of  any 
disaffiliated  organization  to  the  Bureau 
of  Competition.  Section  IV  requires  the 
filing  of  a  compliance  report.  Section  V 
mandates  notification  to  the 
Comm.ission  of  any  relevant  changes  in 
the  structure  of  NATS. 

The  purpose  of  this  analysis  is  to 
f.icilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Emily  H.  Rock. 
Secretary. 
(FR  Doc.  85-15316  Filed  6-25-85:  8:45  am] 

BILLING  CODE  6750-01-11 


The  Order 

The  first  substantive  section  of  the 
proposed  order  (II.A)  prevents  NATS 
from  using  its  code  of  ethics  and  its  code 
of  good  practices  or  engaging  in  any 
other  practices  which  have  the  following 
purpose  or  effects:  restraining  temporary 
help  firms  from  soliciting  the  employees 


16  CFR  Part  13 

[File  No.  8410083] 

National  Customs  Brokers  & 
Forwarders  Association  of  America, 
Inc.;  Proposed  Consent  Agreement 
With  Analysis  To  Aid  Public  Comment 
agency:  Federal  Trade  Commission. 
action:  Proposed  Consent  Agreement. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require  a 
national  association  whose  members 
provide  services  to  clients  in  connection 
with  the  importation  of  merchandise 
into  the  United  States,  among  odier 
things,  to  cease  adopting,  maintaining, 
or  enforcing  any  by-law,  code  of  ethics, 
provision,  rule  or  regulation  that 
restricts  or  attemps  to  restrict  the  ability 
of  a  member  to  offer  price  discounts  or 
reach  independent  pricing  decisions 
relating  to  custom  brokerage  services. 
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T'.ie  Association  would  also  be  bHsred 
from  commencing  or  continuing  any 
affiliation  or  formal  relationship  w  ith  an 
orgrinization  that  engajjes  in  the 
prohibited  conduct.  Further,  the  order 
would  require  that  the  Associdtion 
timely  send  a  copy  of  the  complaint  and 
order,  to  each  of  its  current  nxembers. 
together  with  the  attached  explanatory 
letter;  publish  the  order  in  its  "Bulietin" 
or  newsletter;  and  provide  a  copy  of  the 
order  to  all  new  members  and  affiliates 
fcr  a  period  of  three  years. 

DATE:  Comments  must  be  received  on  or 
before  .Ai'gusI  26. 1985. 

ADDRESS:  Com.-nents  should  be 
addressed  u:  FTC/Offii-e  of  the 
Secretary.  Room  136,  6th  St.  and  Pa. 
Ave  .  NW.,  Washington.  D.C.  2n58a 

FOR  FURTH£.<^  INFORMATION  CONTACT: 

Ross  D.  Petty.  Seattle  Regiondl  Office. 
Fodoral  Tride  Commission.  28')6  Federal 
BIJg..  915  Second  Ave.,  Seattle.  WA 
(ZiTti)  442-1656. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(0  of  the  Federal  Trade 
Commission  Act,  38  St.it.  721. 15  U  S.C. 
46  and  $  2  34  of  the  Commissions  Rules 
of  Practice  (13  CFR  2.54).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  pri.icipal  office  in  accordance  with 
$  4.9(b)(14:  n{  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Part  13 

Custom  brokers  services.  Trade 
practices. 

Before  Federal  Trade  Commission 


|r;le  No.  841  0083) 

A.'^rrement  Contain,  v^  Conaenl  Order 
To  Cease  end  Desist 

In  the  Matter  of  National  Customs 
Brokers  *  Forwarders  Association  of 
America.  Inc..  a  corporation. 

The  Federal  Trade  Commission 
h.iving  initiated  an  investigation  of 
certain  acts  and  practices  of  the 
N'aiiona!  Customs  Brokers  &  Forwarders 
Association  of  America.  Inc..  a 
corporation,  and  it  now  appearing  that 
the  National  Customs  Brokers  4 
Fonvarders  Association  of  America. 
Inc..  hereinafter  sometimes  referred  to 
as  proposed  respondent,  is  willing  to 
enter  into  an  aj-reem-ent  containing  an 
order  to  cease  and  desist  from  the  use  of 


the  acts  and  practices  being 
investigated, 

It  is  hereby  agreed  by  and  between 
the  National  Customs  Biokers  & 
Forwarders  Association  of  America, 
Inc.,  by  its  duly  authorized  officers  and 
its  attorney,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  the  National 
Customs  Brokers  &  Forwarders 
Association  of  America.  Inc.  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  New  York,  with 
its  office  and  principal  place  of  business 
located  at  One  World  Trade  Center. 
(     Suite  1109, |^Jew  York,  Niw  York  10048. 
>       2.  Propuwed  respondent  adniiis  all  of 
'  ^  the  jurisdictional  facts  set  forth  in  the 
dra(t  of  compl.^int  here  attached. 

S.Proposed  respondent  waives; 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  df  tmdings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement:  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
pr-^icceding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the    . 
Commission,  it.  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
with  respect  diereto  publicly  released. 
The  Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  (he  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
cifcumstjnces  may  reqiiire)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constTtute 
an  admission  by  propc^ed  resoopdent 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Com.mission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondent,  (1)  issue  its  coniplaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 


following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  cr  set  aside  in  the  same 
mannei  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 


F'or  purposes  of  this  order,  the 
following  definitions  shall  apply: 

A.  The  term  "Association"  means  the 
National  Customs  Brokers  &  Forwarders 
Association  of  America,  Inc.,  its 
successors  or  assigns,  and  its  officers, 
board  members,  directors,  com.miftees. 
members,  agents,  representatives  or 
employees. 

B.  The  term  "customs  broker"  shall 
mean  any  entity  licensed  as  a  customs 
broker  by  the  United  States  Customs 
Service. 

// 

It  is  ordered  that  the  Association, 
directly  or  indirectly,  or  through  any 
corporate  or  other  device,  shall  cease 
and  desist  from: 

A.  Adopting,  participating  in, 
maintiiining  or  enforcing  any  by-law, 
cede  of  ethics  provision,  rule,  regulation, 
agreement,  understanding,  plan  or 
program,  either  directly  or  indirectly, 
that  restricts  or  attempts  to  restrict  a;\v 
member's  ability  to  offer  price 
discounts,  or  otherwise  restricts  or 
attempts  to  restrict  the  ability  of  any 
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member  to  reach  independent  decisions 
concerning  prices  for  the  sale  of  customs 
brokerage  services. 

B.  Affiliating  or  establishing  a  formal 
relationship,  as  set  forth  in  the  by-laws 
of  the  Association,  or  continuing  an 
affiliation  or  formal  relationship  with 
any  organization  that  has  customs 
borkers  in  its  membership  that  violates 
Section  II. A  of  this  order. 

/// 

It  is  further  ordered  that  the 
Association  shall: 

A.  Within  thirty  (30)  days  after  the 
date  of  service  of  this  order  send  to  each 
of  its  members  a  copy  of  the  compliant 
and  decision  and  order  in  this  matter, 
with  the  letter  attached  to  this  order. 

B.  Publish  this  order  within  30  days 
after  the  date  of  service  on  respondent 
in  10-point  boldface  (or  larger)  type 
under  the  heading  "Federal  Trade 
Commission  Order"  in  the  Association's 
"Bulletin"  or  similar  newsletter  read  by 
the  Association's  general  membership. 

C.  Provide  written  notice  of  the  name 
and  address  of  any  association  of 
customs  brokers  that  is  disaffiliated  or 
is  refused  affiliation  pursuant  to  Section 
11. B  of  this  order.  The  notice  shall 
reference  this  matter  by  name  of  case 
and  docket  number  and  shall  be  sent  to 
the  Assistant  Director  for  Compliance. 
Bureau  of  Competition,  Federal  Trade 
Commission  and  the  Regional  Director, 
Seattle  Regional  Office,  Federal  Trade 
Commission. 

D.  For  three  (3)  years  from  the  date  of 
service  of  this  order,  provide  to  each 
new  Association  member  or  affiliate  a 
copy  of  the  complaint  and  decision  and 
order  in  this  matter.  The  complaint  and 
decision  and  order  shall  be  provided  not 
later  than  thirty  (30)  days  after  the  new 
member  is  accepted  into  membership  or 
the  organization  is  accepted  as  an 
affiliate.  i 

IV  I 

It  is  further  ordered  that  the 
Association  shall,  within  sixty  (60)  days 
after  service  of  this  order,  file  with  the 
Commission  a  report  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  order. 


It  is  further  ordered  that  the 
Association  shall  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
proposed  change  in  the  Association, 
including,  but  not  limited  to,  disbanding, 
dissolution,  assignment,  the  formation  of 
a  successor  or  substitute  entity,  or  any 
other  change  in  the  AssociaHon  that 
may  affect  compliance  obligations 
arising  out  of  this  order.    ,.>  J 


Attachment 

lAssociation  Letterhead) 

De^r  Member  This  letter  is  to  notify  you 
that,  without  admitting  liability  for  any 
wrongdoing,  we  have  voluntarily  entered  into 
an  agreement  with  the  Federal  Trade 
Commission  that  resulted  in  the  entry  of  a 
consent  order  on  |enter  date  of  order).  The 
order  requires  that  this  association  not 
engage  in  certain  practices.  Copies  of  the 
complaint  and  order  are  included. 

In  accordance  with  the  terms  of  the  order, 
you  are  hereby  notified  that,  among  other 
requirements  of  the  order,  the  National 
Customs  Brokers  &  Forwa.f-ders  Association 
of  America.  Inc.  may  not  adopt  or  maintain 
any  provision  in  its  by-laws,  codes  of  ethics 
or  elsewhere,  or  enter  into  any  agreement  or 
understanding,  that  discourages  the 
discounting  of  prices  or  that  has  the  purpose 
or  effect  of  stabilizing  or  fixing  prices  or  other 
terms  or  conditions  for  the  sale  of  customs 
brokerage  services. 

Moreover,  violations  of  the  order  by 
affiliate  assoriations  of  the  National  Customs 
Brokers  &  Forwarders  Assocation  of 
America.  Inc.  wiil  result  in  the  Association's 
disaffiliation  of  those  local  associations. 
.  As  you  may  be  aware,  the  code  of  ethics 
provisions  in  the  by-laws  of  this  association 
recently  have  been  altered.  The  change 
deletes  the  requirement  in  the  code  of  ethics 
that  fees  charged  by  members  shall  assure  a 
fair  return  for  the  services  rendered.  All  of 
the  criteria  to  be  considered  in  setting  fees 
were  also  deleted  from  the  code.  You  are  not 
required  to  consider  these  code  provisions  in 
setting  fees.  Any  fees  you  have  set  that  are 
based  in  whole  or  in  part  upon  the  deleted 
code  of  ethics  provisions  should  b^  re- 
determined by  you  independently'bf  the 
former  code  of  ethics  provisions. 

This  letter  summarizes  the  important  parts 
of  the  order,  but  you  should  read  it  carefully 
in  its  entirety. 

Sincerely, 
John  Hammon. 
Executive  Vice  President. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  the  National 
Customs  Brokers  &  Forwarders 
Association  of  America.  Inc. 
("Association"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  Complaint 

The  Association  is  a  national 
association  of  firms  that  provide 
services  to  clients  in  connection  with  the 


importation  of  merchandise  into  the 
United  States.  The  complaint  charges 
that  the  association  adopted  a  by-law 
requiring  its  members  to  charge  fees  that 
would  assure  a  fair  rate  of  return  for 
services  rendered,  thereby  restraining 
price  competition  among  members. 

The  Order 

The  first  substantive  section  of  the 
proposed  order  (IIA)  prevents  the 
Association  from  using  its  code  of  ethics 
in  any  manner  that  restricts  or  attempts 
to  restrict  any  member's  ability  to  offer 
price  discounts  or  reach  independent 
decisions  concerning  prices  for  the  sale 
of  customs  brokerage  services. 

Section  II.B  of  the  order  requires  the 
Association  to  refrain  from  affiliating  or 
establishing  a  formal  relationship  or 
continuing  an  affiliation  or  formal 
relationship  with  any  organization  with 
customs  brokers  in  its  membership  that 
violate  Section  II.A  of  the  order. 

The  remainder  of  the  proposed  order 
is  procedural.  Section  III  of  the  order 
requires  the  Association  to  provide  a 
copy  of  the  complaint  and  order  to  each 
current  member  and,  for  three  years,  to 
each  new  member.  The  order  is  to  be 
published  in  the  Associatidn's 
newsletter.  The  order  also  requires  the 
Association  to  give  the  name  and 
address  of  any  disaffiliated  organization 
to  the  Commission's  Bureau  of 
Competition  and  to  the  Seattle  Regional 
Office.  Section  IV  requires  the  filing  of  a 
compliance  report.  Section  V  mandates 
notification  to  the  Commission  of  any 
relevant  changes  in  the  Association's 
structure. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Emily  H.  Rock, 
Secretary. 
(FR  Doc.  85-15315  Filed  6-25-85;  8:45  am) 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
postpone  the  closing  d-ites  for  the  use  of 
nine  provisionally  listed  color  additives. 
FD4C  Red  No.  3  and  its  lakes.  FD&C 
Yellow  No.  6.  D4C  Red  No.  8.  D&C  Red 
No.  9.  D*C  Red  No  19,  D&C  Red  No.  33. 
D&C  Red  No.  36,  D&C  Red  No.  37.  and 
D&C  Orange  No.  17.  beyond  September 
3.  1985.  The  purpose  of  this 
postponement  is  to  permit  the 
uninterrupted  use  of  these  color 
additives  while  (1)  FD.A  receives  and 
evaluates  the  report  of  a  scientific 
review  panel  on  si.x  color  additives 
(FD&C  Red  No.  3,  D&C  Red  No.  3,  D&C 
Red  No  9.  DsC  Red  \o.  19.  D&C  Red 
No.  37.  D&C  Orange  No.  17)  and  then 
takes  final  action  on  those  additives:  12) 
the  agency  evaluates  newly  submitted 
information  on  the  results  of  the  chronic 
study  on  one  color  additive  (FD&C 
Yellow  No.  6);  and  (3)  the  proponents  of 
two  color  additives  (D&C  Red  No.  33 
and  D&C  Red  No.  36)  decide  whether  to 
undertake  and,  should  they  decide  to  do 
so.  conduct  new  studies.  The 
postponement  will  also  provide  the 
agency  with  an  opportunity  to  evaluate 
the  results  of  the  new  studies  en  the.se 
latter  two  color  additives  and  to  make  a 
Tmal  decision  on,their  permanent  listing. 
For  these  two  coloi  additives,  the 
postponement  will  be  conditional  on  the 
undertaking  of  such  studies  as  are 
necessary  and  the  submission  of  the 
data  from  those  studies  to  FDA  on  a 
prescribed  schedule. 
DATES:  Comments  by  July  26, 1965.  FDA 
proposes  that  any  final  rule  based  on 
this  proposal  be  effective  September  3. 
1985. 

ADDRESS:  Written  comments  to  the 
Dockets  -Management  Branch  (HF.A- 
305).  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockvillc.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

CcTdd  L.  .McCowin.  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-330). 

Food  and  Drug  .Administration.  200  C 

Street  SW  .  Washington,  DC  202')4.  202- 

472-56''6. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Color  Additive  Amendments  of 
1360  (the  amendments)  established  a 
system  of  premarket  approval  for  all 
color  additives  used  in  foods,  drugs. 
cosmetics,  and  some  devices. 
Recognizing  (hat  many  color  additives 
were  already  in  use  at  the  time  the 
amendments  were  enacted.  Congress 
also  established  transitional  provisions 
to  allow  for  the  provisional  listing  and 
continued  use  of  those  color  additives 
while  the  studies  necessarv  to  determine 


whether  they  should  be  permanently 
listed  under  the  standards  established  in 
the  amendm.ents  were  conducted  and 
evaluated. 

Section  81.1  (21  CFR  81.1)  of  the  color 
additive  regulations  designates  those 
color  additives  that  are  provisionally 
listed  under  section  203(b)  of  the 
transitional  provisions  of  the 
admendments  (Title  11.  Pub.  L  86-618.  74 
Stat.  404-*07  (21  U.S.C.  376,  note)),  along 
with  their  respective  "closing  dales."  A 
"closing  date"  is  the  last  day  upon 
which  a  provisionally  listed  color 
additive  can  be  legally  used,  absent 
approval  of  a  color  additive  petition  and 
the  permanent  listing  of  the  color 
additive. 

A  color  additive  may  be  permanently 
listed  only  if  data  establish  that  it  is  safe 
under  its  intended  conditions  of  use.  The 
transitional  provisions  permit  the 
provisional  listing  of  color  additives  for 
a  period  of  time  necessary  to  complete 
scientific  investigations  needed  to 
establish  their  safety.  1  he  closing  date 
for  such  color  additives  can  be  extended 
if,  in  the  Commissioner's  judgment,  such 
^action  is  consistent  with  the  objective  of 
carrying  to  completion  in  good  faith  and 
as  soon  as  reasonably  practicable  the 
scientific  investigations  necessary  for 
making  a  safety  determination  with 
respect  to  the  provisionally  listed  colors 
and  is  consistent  with  the  public  health. 
See  McIIwain  v.  Hayes.  690  F.2d  1041. 
1i:J7(D.C.  Cir  1982)'. 

In  the  Federal  Register  of  February  4. 
19:^7  (42  FR  6<»92).  FDA  published 
regulations  that  required  new  chronic 
toxicity  studies  on  31  color  additives, 
including  the  nine  that  are  the  subject  of 
this  proposal,  as  a  condition  for 
continued  provisional  listing  of  these 
color  additives  for  ingested  uses.  FD.A 
required  these  new  chronic  studies 
because  the  older  toxicity  studies  that 
had  been  submitted  in  support  of  listing 
the  color  additives  were  deficient  in 
light  of  contemporary,  more  rigorous 
scientific  standards  that  had  evolved  for 
such  studies.  FDA  extended  the 
provisional  listing  of  these  color 
additives  until  January  31, 1981,  for 
completion  of  these  studies  and 
evaluation  of  the  results  (42  FR  6992). 

However,  in  April  1980.  FDA  received 
citizen  petitions  from  the  Cosmetic, 
Toiletry  and  Fragrance  Association,  Inc. 
(CTFA);  the  Pharmaceutical 
Manufacturers  Association,  Inc  (PMA): 
and  the  Certified  Color  Manufacturers 
Association,  Inc.  (CCM.A),  that  sought 
extensions  of  the  provisional  hstings  of 
23  color  additives.  Citing  numerous 
unavoidable  and  unforseeable  delays 
that  had  occurred  during  the  course  of 
the  chronic  studies,  the  petitioners 


requested  time  to  complete  the  ongoing 
chronic  feeding  studies  on  each  additive 

In  the  Federal  Register  of  March  27, 
1981  (40  FR  18954).  FDA  adopted  a  final 
nile  that  granted  the  requested 
extensions  for  the  23  color  additives. 
This  Hnal  rule  established  a  staggered 
series  of  dates  on  which  the  final  reports 
on  the  chronic  testing  of  the  additives 
were  to  be  submitted  to  the  agency.  In 
addition,  the  agency  established  a 
closing  date  for  the  provisional  listing  of 
of  each  tolor  additive  that  was  1  year 
after  the  date  the  final  report  was  due. 
This  1-year  period  was  intended  to 
provide  the  agency  with  time  to 
complete  its  evaluation  of  the  data  in 
each  petition. 

The  chronic  testing  that  the  agency 
required  in  1977  is  now  complete.  FDA 
has  issued  final  rules  on  13  of  the  23 
color  additives  that  were  the  subject  of 
the  March  27, 1981,  order.  (One  of  these 
color  additives,  FD&C  Blue  No.  2,  is  the 
subject  of  a  hearing  on  a  challenge  to 
FD.As  final  rule  for  its  permanent 
hsting.)  In  addition,  FDA  expects  to 
isoue  shortly  a  final  rule  on  a  fourteenth 
additive,  FD&C  Yellow  No.  5. 

However,  the  data  that  have  been 
developed  for  nine  of  the  color  additive.s 
that  remain  on  the  provisional  list, 
FD&C  Red  No.  3  and  its  lakes,  FD&C 
Yellow  No  6.  D&C  Red  No.  8,  D&C  Red 
No.  9,  D&C  Red  No  19,  D&C  Red  No.  33. 
D&C  Red  No.  36,  D&C  Red  No.  37.  and 
D&C  Orangp  No.  17,  present  extremely 
difficult  and  vexing  scientific  and  policy 
questions.  The  closing  date  for  the 
provisional  listing  of  these  color 
additives  is  September  3. 1985  (50  FR 
23291;  June  3,  1985). 

The  issues  presented  by  the  uses  of 
these  color  additives  are  complex,  and 
their  complexity  has  grown  as  new 
questions  have  been  raised  that  press 
the  frontiers  of  toxicological  science  and 
risk  assessment  technique.  Although  the 
agency  has  been  coinmitteed  to  a 
prompt  and  fair  evaluation  of  the  data, 
and  thus  has  issued  a  series  of  short.  2- 
nionth  extensions  of  the  provisional  list, 
it  has  become  clear  that  appropriate 
resolution  of  the  issues  that  remain 
requires  more  time. 

As  explained  below,  the  agency  has 
referred  the  questions  on  six  of  the  color 
additives  to  an  expert  panel  of  Public 
Health  Service  (PUS)  scientists.  The 
agency  hcs  also  only  recently  received 
additional  information  on  the  results  of 
chronic  study  on  one  color  additive. 
Finally,  FDA  has  decided  to  call  for  new 
testing  of  two  color  additives  because 
such  additional  testing  appears  to  be 
necessary  before  the  agency  can  make 
an  appropriate  determination  about  the 
safety  of  (heir  use.  Each  of  these  actions 
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will  take  lime  to  complete,  and  the 
agency  will  need  time  to  analyze  the 
results  of  these  actions  and  to  make  a 
decision  on  the  permanent  listing  of 
these  color  additives.  Therefore,  the 
agency  is  proposing  new  extensions  of 
the  provisional  list.  FDA  has  given 
individual  consideration  to  each  of  these 
color  additives  and  has  found  no  public 
health  reason  that  requires  immediate 
cessation  of  the  use  of  any  of  them. 

A  discussion  of  the  issues  that  remain 
to  be  resolved  for  each  color  additive  on 
the  provisional  list,  and  of  the  basis  for 
the  proposed  extension  for  each  color 
additive,  follows. 


es  Tli; 


11.  Color  Additives  Tliat  Are  Subject  to 
Review  by  the  Scientific  Review  Panel 

Treatment-related  increases  in  the 
incidence  of  tumors  were  found  in 
chronic  testing  of  six  of  the 
provisionally  listed  color  additives. 
Because  this  testing  was  designed  to 
discover  the  effects  of  ingestion  of  the 
additives,  the  observed  effects  were 
apparently  caused  by  the  color 
additives.  The  significance  of  these 
results  has  been  called  into  question, 
however,  and  strong  arguments  have 
been  made,  both  within  and  outside  the 
government,  that  there  are  in  fact  sound 
scientific  and  policy  bases  for 
permanently  listing  pach  of  these  color 
additives.  ; 

A.  Dfi-C  Red  No.  8.  DfrC  Red  No.  9.  DirC 
Red  No.  19.  Dfi-C  fieil  No.  37.  and  Dfi-C 
Orange  No.  17 

For  five  of  the  color  additives,  D<iC 
Red  No.  8.  D&C  Red  No.  9,  D&C  Red  No. 
19,  D&C  Red  No.  37.  and  D&C  Orange 
No.  17,  CTFA  has  conducted  risk 
assessments  based  on  the  exposure  to 
and  the  potency  of  the  color  additives. 
These  computations  produced  extremely 
smull  upper  bound  levels  of  risk  from 
the  petitioned  uses  of  these  additives.  If 
the  agency  were  to  treat  extremely  small 
carcinogenic  risks  as  being  "de 
minimis."  that  is,  as  being  of  no 
regulatory  significance,  it  could  list  a 
carcinogenic  color  additive  if  it  found 
that  the  risk  from  its  use  was  de 
minimis,  and  that,  in  all  other  respects, 
there  was  a  reasonable  certainty  of  no 
harm  from  the  use  of  the  additive. 

However,  countervailing  questions 
have  been  raised  that  create  doubts 
about  whether  a  valid  risk  assessment 
can  be  performed  on  the  basis  of  the 
chronic  testing  that  has  been  done  on 
these  color  additives.  These  questions 
center  on  identifying  the  specific  agent 
or  agents  that  produced  the  carcinogenic 
response  associated  with  the  use  of 
these  color  additives  and  determining 
ttie  exposure  to  these  agents  that  results 
from  the  use  of  the  color  additives.  For 


the  external  uses  of  the  color  additives, 
these  questions  are  complicated  by 
concerns  about  the  extent  to  which  the 
components  of  the  color  additivies  are 
absorbed  through  the  skin,  and  about 
whether  one  can  determine  what  part  of 
the  color  additive  is  in  fact  absorbed. 
Although  the  question  of  whether  a 
valid  risk  assessment  can  be  performed 
for  these  color  additives  has  been 
considered  within  the  agency,  FDA  has 
not  been  able  to  resolve  this  issue 
satisfactorily. 

In  an  effort  to  reach  a  definitive 
resolution  of  this  and  other  issues  raised 
by  the  provisionally  listed  color 
additives,  the  Commissioner  has 
charged  a  color  additives  scientific 
review  panel  (the  panel)  to  evaluate  the 
available  data  and  other  information  on 
the  five  additives  and  to  report  on  its 
conclusions.  The  members  of  the  panel 
are  all  employed  by  PHS  and  are  all 
experts  on  various  aspects  of  the  issues 
raised  by  these  color  additives.  The 
members  of  the  panel  are: 
Ronald  W.  Hart  (Chair).  Director. 
National  Center  for  Toxicological 
Research,  Food  and  Drug 
Administration. 
Stan  Freni,  Center  for  Environmental 

Health,  Centers  for  Disease  Control. 
David  W.  Gaylor.  Director.  Division  of 
Biometry,  National  Center  for 
Toxicological  Research.  Food  and 
Drug  Administration. 
James  R.  Gillette,  Chief.  Laboratory  of 
Chemical  Pharmacology,  National 
Heart.  Lung,  and  Blood  Institute. 
Larry  Lowery,  Technical  Support 
Branch.  National  Institute  for 
Occupational  Safety  and  Health. 
Jerrold  M.  Ward,  Chief.  Tumor 
Pathology  and  Pathogenesis  Section. 
National  Cencer  Institute. 
F.lizabeth  Weisburgcr.  Assistant 
Division  Director  for  Chemical 
Carcinogenesis.  National  Cancer 
Institute. 

The  panel  members  have  been 
charged  with  addressing  two  issues  with 
respect  to  the  five  color  additives:  F'irst. 
they  have  been  asked  to  consider 
whether  valid  quantitative  risk 
assessments  can  be  performed  for  these 
color  additives.  Second,  the  panel 
members  are  to  consider  whether  the 
available  information  supports  the  data 
analyses  and  the  risk  assessments  that 
hve  been  performed  and  that  are  before 
the  agency.  The  panel  will  prepare  a 
final  report  that  addresses  these  issues 
and  that  contains  a  narrative  sufficient 
to  support  the  outcome  of  the  panel's 
deliberations. 

Once  the  panel  completes  its  report, 
the  report  will  be  reviewed  by  the 
Commissioner,  who  will  then  decide 


how  the  agency  will  proceed  with  regard 
to  the  report  on  these  five  color 
additives.  Documents  setting  forth  the 
agency's  conclusions  about  the  safety  of 
these  additives  (announcing  further 
action,  permanent  listing,  or  removal  of 
the  additive  from  the  provisional  list) 
will  then  be  prepared  and  cleared  for 
publication  in  the  Federal  Register. 

FDA  believes  that  this  process,  from 
consideration  by  the  panel  to 
publication  of  final  rules  in  the  Federal 
Register,  will  require  an  additional  9 
months  beyond  the  current  September  3. 
1985,  closing  date.  Therefore,  to  provide 
for  the  uninterrupted  use  of  the  five 
color  additives  during  this  process.  FDA 
is  proposing  to  amend  21  CFR  81.1(b) 
and  81.27(d)  by  extending  the  closing 
dates  for  D&C  Red  No.  8.  D&C  Red  No. 
9,  D&C  Red  No.  19.  D&C  Red  No.  37.  and 
D&C  Orange  No.  17  until  June  6.  1986. 
This  extension  is  based  on  the 
Commissioner's  conclusion  that 
continued  provisional  use  of  these  color 
additives  for  this  period  of  time,  under 
their  intended  conditions  of  use,  is 
consistent  with  the  public  health. 

B.  FDfiCRedNo.3 

In  the  chronic  studies  on  FD&C  Red 
No.  3,  there  was  an  increased  incidence 
of  thyroid  follicular  carcinomas, 
adenomas,  and  hyperplasia  in  male  rats 
that  were  fed  the  color  additive  at  the 
highest  (4.0  percent)  level.  CCMA.  the 
National  Food  Processors  Association 
(NFPA),  and  the  California  League  of 
Food  Processors  (CLFP)  (The  industry 
groups)  have  argued  that  these  tumors 
were  the  result  of  a  secondary 
mechanism  and  thus  were  not  caused  by 
FD&C  Red  No.  3.  They  have  asserted 
that  the  evidence  suggests  that  FD&C 
Red  No.  3  itself,  or  iodine  released  by 
the  color  additive,  causes  thyroid 
hormonal  imbalances  that  lead  to  an 
increased  incidence  of  tumors.  The 
industry  groups  argue  that  when  the 
color  additive  is  ingested  at  lower 
levels,  the  hormone  levels  are  not 
affected,  and  tumors  are  not  induced. 
They  argue  that,  therefore,  a  safe  level 
of  use  of  the  color  additive  can  be 
established.  In  support  of  this  argument, 
the  industry  groups  have  submitted  to 
FDA  the  results  of  new  short-term 
studies  of  the  effects  of  FD&C  Red  No.  3. 

However,  questions  persist  as  to 
whether  the  available  data  on  FD&C 
Red  No.  3  establish  a  secondary 
mechanism,  and  as  to  whether  those 
data  establish  a  safe  level  of  use  of  this 
color  additive.  It  may  be  that  these 
issues,  which  bear  on  the  safe  use  of 
FD&C  Red  No.  3.  can  be  definitively 
resolved  only  by  a  new  chronic  study. 
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Tlie  Commissioner  has  asksd  the 
pane!  to  review  the  data  on  these 
q'lestions.  Recognizing  that  the  panel 
has  been  asked  not  only  to  deal  with 
these  questions  but  also  wiih  the 
questions  raised  by  the  five  color 
additives  discussed  above.  FDA  is 
proposing  to  extend  the  closing  date  for 
FD*C  Red  No.  3  until  September  3. 1986. 
Assuming  that  a  decision  on  this  color 
additive  is  possible  on  the  basis  of 
currently  available  evidence,  the  agency 
considers  that  such  an  extension  will 
provide  adequate  time  for  the  panel  to 
complete  its  deliberations,  for  the 
agency  to  review  the  panel's 
concijsions.  and  for  the  agency  to 
pr.'pure  and  publish  an  appropriate 
Federal  Register  document. 

The  agency  recognizes,  however,  that 
it  may  be  the  case  that  only  a  new 
chronic  rtudy  will  resolve  the  secondary 
mtchat.i-.n  issue.  Should  this  prove  lo 
be  true.  b«=.^au3e  the  agency  believes 
that  thtf  arguments  advanced  by  the 
industry  groups  on  this  :ssue  are 
plausible.  FDA  is  prepared  to  extend  the 
pr.jvi!;ional  listing  of  ro*C  Red  No.  3  to 
permit  the  necessary  testing  to  resolve 
the  s*^condary  carcinogenesis  issue. 
There  must,  of  course,  be  agreement  by 
an  interested  party  to  conduct  such 
tt;st!ng. 

Therefore.  FDA  is  proposing  to  extend 
the  closing  date  of  FDaC  Red  No.  3  for  1 
yenr  beyond  the  current  September  3. 
lObS.  closing  date.  This  extension  is 
based  on  the  Commissioner's  conclusion 
that  continued  use  of  FD«rC  Red  No.  3 
for  its  provisionally  listed  uses  for  this 
period  of  time  is  consistent  with  the 
public  health.  However,  should  the 
aqr-nry  conclude  before  publication  of  a 
final  rjle  based  on  this  proposal  that  a 
r.p'.v  chronic  study  is  npccrsary.  FDA 
wuiild  consider  adopting  in  the  finai  rule 
a  6  y.ear  extension  of  the  closing  date  of 
FDiC  Red  No.  3  to  permit  such  testing. 
FDA  incites  co.mmcnt  on  both 
p^-^oibilities. 

FUA  recogni.'es  t^at  designing  a  study 
to  test  whether  a  secondary  mechanism 
is  'Aorking  may  he  a  difficult  task. 
T'lerefore.  any  regulation  that  FDA 
adopts  extending  the  p-ovisional  listing 
of  FDAC  Red  No.  3  for  such  testing 
u     ■'■■]  provide  90  da;  s  for  interested 
~.>ns  to  deride  whether  !hey  w:il 

induct  such  a  study  An  interested 
jit  ^jon  would  have  to  provide  written 
agreement  within  the  90-day  period  that 
it  will  conduct  the  required  study. 

The  regulation  w6uld  also  require  that 
tr.e  protocol  for  the  conduct  of  ihe  st-idy 
be  submitted  to  FDA  for  review  and 
acceptance  or  rejection  wi'.hin  6  months 
of  the  effective  date  of  the  extension. 
Staff  from  the  Center  for  Food  Safety 
and  Applied  Nutrition  will  be  available 


to  consult  with  the  sponsor  of  the  new 
test  concc-ning  the  design  of  the 
protocol  and  will  promptly  review  the 
protocol  and  advise  the  sponsor  in 
writing  whether  it  is  acceptable,  or,  if 
not.  what  modifications  are  necessary. 
The  protocol  will  be  placed  on  file  under 
the  di.'cket  number  for  this  document  at 
the  Dockets  Management  Branch 
(address  above). 

Finally,  the  regulation  would  require 
that  the  sponsor  submit  semiannual 
progress  reports  to  FDA  on  the  study.  A 
report  on  the  results  of  the  study  would 
be  required  to  be  submitted  to  FDA  60 
months  after  the  regulation  becomes 
effective  FDA  would  then  have  1  year 
to  take  final  a«;tion  on  FD&C  Red  No.  3. 

FDA  recognizes  that  it  is  possible  that 
no  one  will  agree  to  undertake  the 
chronic  siudy.  Should  this  be  the  case, 
FDA  will  ro'.  'pw  the  available  evidence 
on  FD&C  Red  No.  3  and  detertnine  what 
action  is  uppropriate  with  icjard  not 
only  to  its  provisional  listing  but  also  to 
the  regu!t'.tion3  that  permanently  list  the 
use  of  this  co'cr  additive  in  food  and 
ingested  dru^s  (21  CFR  74  303  and 
74  1303).  Should  the  agency  dei-ide  to 
deny  the  petiiion  and  to  repeal  §§  74.303 
and  74.13'Ki.  it  would  provide  an 
opportuni:\  for  an  administrative 
hearing  to  c'Killenge  these  actions. 
Should  an  interested  person  request 
such  a  heari.ng,  the  agency  is  prepared 
to  extend  the  closing  date  of  the 
provisionally  listed  uses  of  this  color 
additive  until  the  conclusion  of  that 
proceeding.  FDA  is  prepared  to  do  so 
because  continued  provisional  listing  for 
the  lime  necessary  for  such  a  hearing 
would  pose  a  hazard  to  the  public 
health.  Public  exposure  to  this  color 
additive  results  largely  from  its 
permanently  listed  uses.  Consequently, 
it  would  be  an  unnecessary  and 
inappropriate  exercise  in  formalism  to 
terminate  its  provisional  uses,  which 
create  only  a  small  portion  of  the 
exposure,  while,  by  the  statute's 
operation,  the  permanently  listed  uses 
would  continue  to  be  allowed. 

III.  The  Color  Additive  About  Which 
Additional  Information  Has  Been 
Daveloped— FD&C  Yellow  No.  6 

For  FD&C  Yellow  No.  8.  as  for  all  the 
color  additives  tha"  remain  on  the 
provisional  list,  chronic  studies 
involving  both  mice  and  rats  were 
conducted.  In  the  chronic  mouse  study. 
FD.%C  Yellow  No.  6  was  fed  to  Charles 
River  CD-I  mice  at  dietary  levels  of  0. 
0.5, 1.5.  and  5.0  percent.  S'xty  females 
and  tK)  males  were  used  for  each  dietary 
level  and  in  each  of  two  control  jjroups. 
The  male  mice  were  sacrificed  at 
approximately  20  months  and  the  female 
mice  at  approximately  23  months.  Based 


on  the  evaluation  of  the  results  of  the 
chronic  mouse  toxicity  study,  the  agency 
has  determined  that  FDAC  Yellow  No.  6 
IS  not  carcinogenic  tc  Charles  River  CD- 
1  mice 

In  the  chro::ic  rat  study.  Charles  River 
CD  rats  exposed  in  utero  were  fed 
dietary  levels  of  0,  0.75, 1.5,  and  3.0 
percent  FDaC  Yellow  No.  6.  Seventy 
females  and  70  males  were  used  for 
each  dietary  level  and  in  each  of  two 
control  groups.  The  males  were 
sai  rificed  at  128  weeks  of  feeding  and 
the  females  at  122  weeks.  A  related 
ser.ond  study  was  performed  with  Ihe 
s.nme  strain  of  rats,  in  which  the 
animals,  exposed  in  utero,  were  fed 
cither  0  or  5.0  percent  of  FD*C  Yellow 
No.  6.  There  were  70  animals  of  each 
sex  in  each  group  in  the  latter  study. 

FDA  is  currently  reviewing  the  rat 
sludii  s.  .Although  rare  tumors  have  been 
found  in  the  kidneys  of  the  female  rats, 
agency  scientists  have  doubts  as  to 
whether  this  effect  was  actually  caused- 
by  the  color  additive.  To  clarify  this 
issue,  on  March  14. 1985.  FDA  met  with 
the  petitioner.  CCMA.  to  request  that  the 
laboratory  that  conducted  the  rat 
st'.idies  piepare  and  submit  aduilional 
kid.ney  tissue  slides.  TOA  has  only 
recently  received  these  slides.  The 
agency  needs  additional  time  to  review 
and  to  ev-'iluate  all  of  the  data  that  it  has 
received  on  FD&C  Yellow  No.  8. 

Moreover.  FD&C  Yellow  No.  6  shares 
some  carcinogenic  constituents  with 
FD&C  Yellow  No.  5.  Consequently.  FDA 
will  need  tim.e  to  determine,  assuming 
that  it  finds  FD&C  Yellow  No.  6  to  be 
otherwise  safe,  whether  it  can 
perr.ianently  list  this  color  additive 
under  FD.'K's  constituents  policy  (see  47 
FR  14464;  .\pril  2. 1982).  and.  if  it  can, 
what  specifications  it  should  set  for  the 
constituents. 

Therefore.  FDA  is  proposing  to  extend 
the  provisional  listing  for  FD&C  Yellow 
No.  6  from  the  current  expiration  date  of 
September  3. 1985.  to  June  6. 1986,  to 
permit  the  continued  use  of  this  color 
additive  while  the  agency  completes  its 
review  of  the  safety  of  this  color 
additive.  This  extension  is  based  on  the 
Commissioner's  conclusion  that 
continied  provisional  use  of  this  color 
additive  for  this  period  of  time,  under  its 
current  conditions  of  use,  is  consistent 
with  the  public  health. 

The  agency  recognizes  that  even  if  its 
review  of  the  new  information  that  it 
his  rect'Aed  leads  it  to  conclude  that 
FD&C  Yellow  No.  6  is  a  carcinogen,  the 
proponents  of  the  use  of  this  color 
additive  may  argue  that  grounds  exist 
for  permanently  listing  this  additive.  If 
such  grounds  are  presented  to  the 
agency.  FDA  will  con.^ider  granting  a 
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further  extension  of  the  provisional  list 
while  it  considers  their  validity. 

IV.  Color  Additives  That  Must  Be 
Studied  Further— D&C  Red  No.  33  and 
D&C  Red  No.  36 

The  chronic  testing  of  both  D&C  Red 
No.  33  and  D&C  Red  No.  36  did  not 
reveal  a  carcinogenic  effect  in  the 
animals  in  which  they  were  tested. 
Nonetheless,  for  both  color  additives, 
among  rats  of  both  sexes  there  were  a 
few  uncommon  tumors  and  numerous 
lesions  of  the  spleen  that  are  rare  but 
not  neoplastic.  For  example,  Sprague- 
Davvley  rats  fed  2.0  percent  D&C  Red 
.No.  33  showed  enlargement  of  the 
spleen  at  12  months  and  at  termination 
of  the  study.  In  both  sexes,  the  rats 
treated  with  this  level  of  the  color 
additive  showed  lesions  of  the  spleen  in 
the  form  of  parenchjTnal  fibrosis, 
capsular  fibrosis,  and  fatty 
metamorphosis.  In  addition,  in  the 
spleens  of  these  rals,  the  agency  found 
uncommon  tumors:  three  fibrosarcomas 
and  one  capsule  hemangioma  in  males 
and  one  fibroma  in  females.  The  control 
rats  had  none  of  ihese  tumors,  but  on 
hemangiosarcoma  was  found  in  the 
spleen  of  a  male  control. 

If  FDA  had  only  the  results  of  the 
testing  of  D&C  Red  No.  33  and  D&C  Red 
No.  3b  before  it,  the  agency  would  likely 
have  approved  the  use  of  these  color 
additives  in  spite  of  the  observed 
effects.  However,  the  proliferative 
effects  seen  in  the  testing  of  D&C  Red 
No.  33  and  D&C  Red  No.  36  indicated  to 
the  agency  that  there  was  a  similarity 
l)etween  these  color  additives  and 
certain  other  compounds,  such  as  D&C 
Red  No.  9  (which  is  before  the  scientific 
review  panel),  that  have  been  shown  to 
be  carcinogenic.  When  D&C  Red  No.  9 
was  fed  to  Sprague-Dawley  rats,  a  few 
rare  tumors  and  numerous  rare  lesions 
of  the  spleen,  of  the  same  kind  as  were 
observed  with  D&C  Red  No.  33  and  D&C 
Red  No.  36,  were  produced.  When  D&C 
Red  No.  9  was  fed  to  Fischer  344  rats, 
numerous  rare  tumors  of  the  spleen 
were  produced,  and  D&C  Red  No.  9  was 
found  to  be  a  splenic  carcinogen. 

The  association  of  the  nonneoplastic 
splenic  lesions  with  tumor  occurrence 
suggests  that  the  nonneoplastic  lesions 
may  be  precursors  or  indicators  of  the 
start  of  a  carcinogenic  process.  This 
similarity  of  effects  in  one  strain  of  rats 
between  D&C  Red  No.  33  and  D&C  Red 
No.  36,  on  the  one  hand,  and  D&C  Red 
No.  9,  on  the  other,  implicates  D&C  Red 
No.  33  and  D&C  Red  No.  36  as  possible 
carcinogens.  To  clarify  the  significance 
of  this  similarity  of  effects.  FDA  is 
proposing  that  new_ studies  be 
conducted  on  D&C  Red  No.  33  and  D&C 
Red  No.  36.  The  agency  believes  that 


such  studies  are  the  best  way  to  resolve 
the  ambiguities  about  these  color 
additives  that  have  been  created  by  the 
results  of  the  testing  of  D&C  Red  No.  9 
and  of  other  compounds  in  Fischer  344 
rats.  The  agency  does  not  believe  that 
these  results  indicate  that  continued 
provisional  listing  of  these  color 
additives  for  the  period  of  time  needed 
to  complete  and  evaluate  the  studies 
will  present  a  hazard  to  the  public 
health. 

A  panel  of  experts  from  the  National 
Toxicology  Program  (NTP)  examined  the 
data  on  D&C  Red  No.  33  in  conjunction 
with  the  data  on  D&C  Red  No.  9  and 
agreed  with  agency  scientists  that  there 
is  a  clear  relationship  between  the  two 
color  additives  that  provides  a  basis  for 
concern  about  the  possible 
carcinogenicity  of  D&C  Red  No.  33  The 
NTP  panel  suggested  that  there  may  be 
some  short-terra  testing  that  could  help 
resolve  that  issue,  but  it  is  not  clear  to 
FDA  whether  the  NTP  panel  had  any 
type  of  short-term  testing  specifically  in 
mind.  The  agency  has  contacted  NTP  to 
resolve  that  question. 

In  the  absence  of  information  on  a 
short-term  solution  to  this  problem,  FD.^ 
has  decided  to  propose  to  extend  the 
provisional  listing  of  both  D&C  Red  No. 
33  and  D&C  Red  No.  36  for  5  years  to 
permit  chronic  testing  of  both  color 
additives  in  Fischer  344  rats,  the  strain 
that  demonstrated  the  carcinogenicity  of 
D&C  Red  No.  9.  Should  the  agency  learn 
of  appropriate  short-term  tests  during 
the  comment  period,  it  will  modify  the 
final  rule  accordingly.  The  proposed 
extension  of  the  provisional  listing  of 
these  color  additives  is  based  in  part  on 
the  Commissioner's  conclusion  that 
continued  provisional  use  of  these 
additives  for  this  period  of  time,  under 
their  intended  conditions  of  use,  is 
consistent  with  the  public  health. 

The  timing  of  the  extension  for  these 
color  additives  is  based  on  the 
assumption  that  it  will  not  be  necessary 
to  develop  a  new  protocol  for  testing 
these  additives.  The  protocol  that  was 
adopted  in  1977  should  be  used,  with 
Fischer  344  rats  substituted  for  Sprague- 
Dawley  rats. 

Proposed  21  CFR  81.27(d)(1) 
conditions  postponement  of  the 
provisional  list  on  the  written  agreement 
by  an  interested  party,  within  30  days  of 
the  date  that  a  postponement  becomes 
effective,  to  conduct  the  required 
studies.  Proposed  21  CFR  81.27(d)(2)  also 
requires  that  the  protocols  for  the 
studies  be  submitted  to  FDA  for  review 
and  acceptance  or  rejection  within  60 
days  of  its  effective  date.  Proposed  21 
CFR  81.27(d)(3)  requires  that  the  sponsor 


submit  to  FDA  semiannual  progress 
reports  on  the  studies. 

The  agency  encourages  interested    J 
parties  to  provide  any  information  tney 
have  on  short-term  studies  that  would 
be  capable  of  producing  an  answer  to 
the  questions  that  exist  about  D&C  Red 
No.  33  and  D&C  Red  No.  36.  If  the 
agency  concludes  that  there  are 
appropriate  short-term  studies  that  can 
be  done,  it  will  revise  the  final  rule 
accordingly. 

FDA  recognizes  that  it  is  possible  that 
no  one  will  agree  to  undertake  the 
chronic  studies  of  D&C  Red  No.  33  and 
D&C  Red  No.  36  that  it  is  proposing  to 
require.  Should  this  be  the  case,  FDA 
will  evaluate  the  petitions  on  the  basis 
of  the  available  evidence.  If  it  deems  it 
appropriate  to  deny  the  petitions  on 
these  color  additives,  it  will  provide  an 
opportunity  for  administrative  hearings 
to  challenge  its  actions.  Should 
interested  persons  request  such 
hearings,  the  agency  is  prepared  to 
extend  the  closing  date  of  the  previously 
listed  uses  of  these  color  additives  until 
the  conclusion  of  those  proceedings. 
FDA  is  prepared  to  do  so  because  the 
existing  data  on  these  color  additives 
indicate  that  their  continued  provisional 
listing  for  the  time  needed  to  resolve  the 
issues  does  not  present  a  hazard  to  the 
public  health. 

Moreover,  D&C  Red  No.  33  shares 
some  carcinogenic  constituents  with 
FD&C  Yellow  No.  5  and  FD&C  Yellow 
No.  6.  Consequently,  FDA  will  need  time 
to  determine,  assuming  that  it  finds  D&C 
Red  No.  33  to  be  otherwise  safe, 
whether  it  can  permanently  list  this 
color  additive  under  FDA's  constituents 
policy  (see  47  FR  14464;  April  2, 1982), 
and,  if  it  can,  what  specifications  it 
should  set  for  the  constituents. 

V.  Environmental  and  Economic  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  (April  26, 1985:  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

FDA  has  determined  that  extending  • 
the  provisional  listing  of  these  color 
additives  requires  no  change  in  the 
current  industry  practice  concerning  the 
manufacture  or  use  of  these  ingredients. 
Therefore,  FDA  certifies,  in  accordance 
with  section  605(b)  of  the  Regulatory 
Flexibility  Act.  that  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities  will  derive  from 
this  action.  Further,  the  economic  effects 
of  this  proposed  rule  have  been 
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analyzed  and  it  has  bepn  determined 
that  it  is  not  a  major  rule  as  defined  by 
Executive  Order  12291. 

In  accordance  with  21  CFR  10  40(bl(2). 
FDA  is  providinR  30  days  for  comment 
00  this  proposal.  The  current  cIo9;ng 
date  for  the  provisional  listing  of  these 
nine  color  additives  is  September  3. 
19«i5.  For  the  aj?enry  to  complete  ttts 
rulemaking  by  (hat  time.  i1  is  necessai-y 
for  it  to  shorten  the  comment  period  on 
this  proposal.  Therefore,  there  is  good 
CHUse  for  providing  30.  rather  than  80. 
days  for  comment. 

Interested  persons  may.  on  or  before 
July  26,  l'J85  submit  to  'hr  Dockets 
Manegemrnt  Branch  {address  above) 
writien  con.ments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Commenrs  are  lo  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  do<.ument.  Retnved 
comments  may  be  seen  in  the  officp 
above  between  9  a.m.  and  4  p  m.. 
Monday  thro'i-h  Fridav 

List  of  Subjects  in  21  CFR  Part  81 

Color  additives.  Color  additives 
provisional  list,  CoRmeti:;3.  Dru3s. 

PART  81— GhNr.q.AL  SPEOflC^TtCSS 
AMD  GENERAL  fidSTRICTONS  FOR 
F;^OVIS:ONAL  COLOR  ..'-.ODlTrVES 
ron  USE  IN  FOODS,  DHLGS,  ANO 
COCMtTICS 

Therefore,  under  the  Federal  Food. 
^.  a.nd  CosmetiC  Act  anJ  urd'"; 
'ri»y  d«irX'i':-d  to  Um  Co.-nr-.is-ior.?r 
>.i  coi^d  <in.i  Li'a>;s,  it  is  proposed  ihat 
Pdrt  81  be  amer  tied  .is  follovwa 

1.  The  author;iy  citation  for  21  Cf  R 
t'art  81  cnni.r.ues  to  read  ??8  follow-;: 

Aufbonty:  Sa  s.  701  -06  {h)  '.  ^    i  •'  :dl  52 
'^  ii  lOSo-iO.'^tius  arrflr.iied.  "  4«.i3 

-1  LSC  3ri.  .-fiihl.  fc).  anJ  .  .  11. 
t  ab  L.  '■*-6ia;  sec.  2C3  74  Siut  40i-407  (21 
l.'.S  C.  376.  not  I:  .".  CFR  5.1C. 

§»11     |Ame.-yi<d] 

2.  In  S  81.1  Provi-ir.-.c:! l!-!ts  cf  color 
a:.U>'  iraarij-h  (a)bv  ra^'STiji? 
the  c;             .  te  for  "FDSiC  YpJU-w  .\o. 

•  ■  to  ivad  ■  jjne  6. 1936"  rind  by  revising 
■-.?.  closing  d.te  for  'FDiC  R^d  .\o.  3"  to 
read  *  Scpterrber  3. 19^6"  and  in 
paragraph  (h)  by  rfivi.-iir!g  the  cioring 
Uc.res  for  'D&C  br3n.,re  No.  17.'  "U&C 
Fed  No.  8."    DAC  Nc.  9,"  "D.xC  No.  10," 

■nd  DiC  J^Ed  No.  37"  t.i  read  "June  6. 
I'.JSfi"  and  by  revising  the  closing  dates 
f.  r  •QAC  Red  Nc.  33"  and  -DikC  Red  No. 

'V  to  read  'Sepicmber  3, 1990." 

3.  In  §  81  27  by  removing  paragraph 
I"),  by  revisirK  the  iii*roductu.'y  '.L\t  of 
paragraph  (d).  and  by  revising 
pfcragraph  (d)  (1).  (2),  and  (3J,  to  read  as 
follows: 


§  S1.27    Copcitlons  of  provisions!  Iistir>g. 

*  •  *  •  • 

fd)  The  closing  dates  and  dates  for 
final  reports  for  the  folK)vwing  11  color 
additives  arf»  postponed  in  accordance 
wi*h  the  following  list  v<rhi!e  chronic 
toxiciiy  feeding  studies  are  conducted 
and  evaluated  ind  subject  to 
compliance  with  the  requirements  of  this 
paragraph: 


r.<i«t  rap^jrt  du* 

Oowngdaw 

D4C0r»rg»No   17 

Junt  6.  1886 

OSC  «o«>  No  3      

9ipt3  1966 

OaCRedNki  e 



JWWS.  1966 

CSC  n«d  No  9 

Oo 

04'    n«K)  No   19 

'^ 

DACSooNo  33 

Satt  3.  1980 

S«pl  J.  I9S0 

D«C  Rec  No  36 

OO    . 

Oo 

C5C  '«-J  Nc  37 

>u»!6   191)6 

l-OaC  ^eio*  No  5 

S«pl  3   19SS 

FC4C  Yaifj^No  6    .... 

_  

Jur.a  S.  1966. 

FCSC  BKi*  No  Z   

itocuKw  an 

pannanvn 

(1)  At  least  one  interested  party  for 
each  I'f  the  color  additives  UfkC  Red  No. 
33  and  D*C  Red  .No  3<3  shall  agree  in 
writing  by  October  3,  19vi5,  to  undertake 
the  required  studies  on  these  two  color 
additives 

(21  The  ir:tcjre3ted  paffy  undertaking 
th?  s'jd'es  shall  subrr.it  a  prMtocol  for 
the  t'0Pii..t'  ijf  Ine  stuciits  to  the 
Division  of  Food  and  Color  Additives 
(I!FF-330).  Food  and  D.-jg 
Adi.iinistralion  ;:00  C  Strt-el  SVV.. 
'^"  on,  DC  202<>4,  for  review  and 

!■  e  or  rejection  by  Ncvemupr  2. 
19-;,i. 

(3)  An  i.-.iri.il  progress  report  of  the 
studies  shall  be  submitted  to  the 
DiviNion  of  Food  and  Cnlc  AdfJitives  by 
June  30.  TM6.  Fciih^r  proi^ress  rcporis 
shdl!  be  submitt»^d  at  O-.nonth  mtervals. 

•  •  *  •  • 

Dated:  |une  17.  1985. 
FrarJ^  E.  Youn{[  M.D  .  Ph.D.. 

Ccrp.r.i-sicner  j;  Food  and  FTUgs. 

(FR  Uor.  H5-153'8  Fi'cd  6-24-65: 10.54  an,| 
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21  CFR  Part  145 
(Docket  No.  ft4N-C4031 

Nect&rs  of  Cartaln  Citrj»  Fruits; 
Ttrmiiatlon  of  Consideration  of 
Codex  Standard 

AGENCY:  Fuud  bnd  Drug  Administration. 
ACTION:  Advance  notice  of  proposed 
rulemaking;  termination  of 
consideration. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  terminating 
consideration  of  developing  a  U.S. 
standard  based  on  the  Codex 


Aiimentarius  Commission  Standard  for 
Nectars  of  Certain  Citrus  Fruits  (Codex 
Stan  1J4-1981)  (Codex  stand.ird).  The 
response  to  FDA  s  request  for  comments 
on  the  provisions  of  the  Codex  standard 
and  on  the  dssirability  of,  and  need  for. 
establishing  a  U.S.  standard  for  nectars 
of  certain  citrus  fruits  '.ndicates  that 
there  is  neither  sufficient  interest  nor 
need  to  warrant  proposing  a  U.S. 
standard  for  this  food.  FDA.  lher»*fore, 
has  terminated  consideration  of 
developing  a  U.S.  standard  for  nectars 
of  certain  citrus  fruits  based  on  the 
Codc.x  !<»anti:4r(i. 

FOR  FURTHER  INFORMATION  CONTACT: 

F.  Leo  Kiiuflman,  Centers  for  Food 
Safety  and  Applied  Nutrition  (f  IrF-214!, 
Food  and  Dnig  Administration.  200  C 
Slre»'t3  SW..  Washington.  DC  20204.. 
202-4fl.S-C107. 

SUPPLEMr-NTARY  INFORMATION:  In  the 
Federal  He<;istcr  cf  January  25. 1985  (50 
FR  35  KV.  FD.A  published  an  advance 
notice  of  p.opcseri  rulemaking  that 
ofiVred  intere-'-ted  persons  dr\ 
oijpnrtunity  to  review  the  Codex 
stund  ird  for  nectars  of  certain  citrus 
fruits  an:i  to  comment  on  tho  desirability 
of.  and  need  for,  a  US.  standard  for  this 
fof,d.  The  Codex  standard  was 
subr?.i!»ed  to  the  L'nited  States  for 
consideraiio:!  of  acceptance  by  the  joint 
F'ood  a!/0  .■\griculture  Orgaiiiz:ition/ 
World  He.ahh  Orgartization  Cod.x 
A'iinentarrus  Ccmmis.=iion. 

Comments  were  received  from  three 
tiiulc  a.isociaiions  and  from  a  fruit  juice 
prodvxt  madi.fai  turer  in  response  to  the 
H  Ivance  notice  of  proposed  njlem.hking. 
.All  opposed  the  establishment  of  a 
siar.dard  cf  identity  for  nectars  of 
cc.'tain  citrus  fruits. 

One  trade  avsjcistiin  stated  that 
tiioie  is  no  need  for  the  development  of 
ii  U.S.  standard  for  nectars  of  certain 
Citrus  fruits.  Two  trade  associations 
added  that  ci1:us  nectars  are  not  i 
coniPier^ially  established  category  of 
boverages  in  the  L'nited  States.  The 
juice  product  ;^ianiifacturer  steted  that  a 
U.S.  standard  for  canned  nectars 
covering  cfilv  certain  fruits  is  .ict  in  the 
pu'dic  in\f -r-st. 

1  f«v  mg  considered  the  comments  and 
all  o'.hf>r  relfrvant  information.  FD.A  bii-- 
concluded  that  there  is  neither  scffi  :ienl 
inter^iSf  nor  need  to  warrant  propo-iing  a 
U.S.  slandi.rd  at  this  time  for  nectars  of 
certain  citrus  fruits  under  the  authori'y 
of  section  401  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341j. 

Therffo:e.  under  the  procedures  in  21 
CFR  1J0.6.  notice  is  given  that  the 
Commissioner  of  Food  and  Drugs  has 
terminated  consideration  of  developing 
a  U.S.  standard  for  nectars  of  certain     ' 


providing  i 
U.S.  laws  s 


21  CFR  Pa 

fDocKet  No 

Btackcitrn 
Considera 
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citrus  fru'ts  bssed  on  the  Codex 
standard.  This  artion  is  without 
prejudice  to  further  ronisideration  of  the 
dcvi  lopment  of  a  I.'  S.  standard  for 
ncctjrs  cf  cert^iir.  citris  fruits  upon 
appropriate  juslification. 

FDA  will  inform  the  Codex 
Alimentjriu.s  Conmisbion  that  an 
impork'J  food  that  cotnplies  with  the 
requirements  of  the  Codex  standard  for 
nectars  of  certain  fruits  may  move  freely 
in  interstate  commerce  in  this  country, 
providing  it  complies  ivith  applicable 
li.S.  inws  and  rei^ulat^ons. 

DiilH  lune  le,  1P85. 
Sanfut  J  A.  Mitlcr, 

Din\  ..-r.  Jcnierfoi  Foot  Sufety  and  Applied 

\i  '-'iwri. 

ll'R  i)()c  85-15277  Filnd  ^25-85;  8:45  am) 
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21  CFRPart  146 

■  Docket  No.  8411-04051 


Blackcurrant  Juice;  Termination  of 
Constdeiatioii  of  Cctex  Standard 

agency:  Food  .^nd  Drug  Administration. 
action:  Advance  not  re  of  proposed 
fiiit-makirg;  termination  of 
i.onsidf'at'on. 

summary:  The  Food  i  ind  Drug 
Aflmniistration  (FDA  is  terminating 
ronsiiioralion  of  dev^'oping  a  t'S. 
standard  based  on  the  Codex 
Alimentarius  Commiision  Standard  for 
R'a-Acur'-ani  J-jice  (Cbdex  Stan  120- 
lya:)  [Codex  Siundaid).  The  response  to 
F;3As  roquesi  for  cofiments  on  the 
provisions  of  ihc  Codex  standard  and  on 
the  desirabilily  of.  and  need  for. 
establishing  a  U.S.  stundards  for 
blackcurrant  iuice  indurates  that  there  is 
rscitber  sufficient  interest  nor  need  to 
V,  .irrant  proposing  a  U.S.  standard  for 
this  food.  FDA.  therefore,  has 
te-^minated  consideration  of  developing 
a  I'.S.  blandard  for  blackcurrant  juice 
based  ui  the  Codex  llandard. 
FOR  CUBTHER  INFORMATION  CONTACT: 
F.  Leo  kauffman.  Center  for  Food  Safety 
and  Applied  Nutrition  {HFF-214).  Food 
and  Driiri  Administration.  200  C  Street 
SVV..  Washington,  DC  20204.  202-485- 
0107. 

SUPPLEMENTARY  INFORMATION:  In  the 
Foderal  Register  of  January  25. 1985  {50 
FR  3533),  FDA  published  an  aavance 
r.otice  of  proposed  rulemaking  which 
offered  interested  persons  an 
opportunity  to  review  the  Codex 
Standard  for  blackcurrant  juice  and  to 
romn^f^nt  on  the  desirability  of.  and 
net' d  for.  a  U.S.  standard  for  this  food. 
The  Codex  standard  was  submitted  to 
!he  United  States  for  consideration  of 


acceptance  by  the  Joint  Food  and 
Agriculture  Organization/World  Health 
Organization  Codex  Alimentarius 
Commission. 

One  comment  was  received  from  a 
trade  association  in  response  to  the 
advance  notice  of  proposed  rulemaking. 
The  association,  on  behalf  of  its 
members  who  pack  fruit  juices  and 
nectars,  opposed  the  establishment  of  a 
standard  of  identity  for  blackcurrant 
juice,  stating  that  there  is  not  need  for 
the  development  of  a  United  States 
standard  for  the  food. 

Having  considered  the  comment  and 
all  other  relevant  information,  FDA  has 
concluded  thct  there  is  neither  sufficient 
interest  nor  need  to  warrant  proposing  a 
U.S.  standard  at  this  time  for 
blackcurrant  juice  under  the  authority  of 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341). 

Therefore,  under  the  procedures  in  21 
CFR  130.6,  notice  is  given  that  the 
Coninissioner  of  Food  and  Drugs  has 
terminated  consideration  of  developing 
a  U.S.  standard  for  blackcurrant  juice 
based  on  the  Codex  standard.  This 
action  is  without  prejudice  to  further 
consideration  of  the  development  of  a 
U.S.  standard  for  blackcurrant  juice 
upon  appropriate  justification. 

FDA  will  inform  the  Codex 
Alimentarius  Commission  that  an 
imported  food  that  complies  with  the 
requirements  of  the  Codex  standard  for 
bIcVcurrant  juice  may  move  freely  in 
interstate  commerce  in  this  country, 
providing  it  complies  with  applicable 
U.S.  laws  and  regulations. 

D;itcd:]unel8.  1985. 
Sanford  .\.  Miller, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 
[FR  Doc.  85-15281  Filed  f>-25-85:  8:45  am] 
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21  CFR  Part  146 
[Docket  No.  84N-C404J 

Concentrated  Blackcurrant  Juice; 
Termination  of  Consideration  of 
Codex  Standard 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Advance  notice  of  proposed 
rulemaking:  termination  of 
consideration. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  terminating 
consideration  of  developing  a  U.S. 
standard  based  on  the  Codex 
Alimentarius  Commission  Standard  for 
Concentrated  Blackcurrant  Juice  (Codex 
Stan  121-1981)  (Codex  standard).  The 
response  to  FDA's  request  for  comments 


on  the  provisions  of  the  Codex  standard 
and  on  the  desirability  of,  and  need  for, 
establishing  a  U.S.  standard  for 
desirabilty  of.  and  need  for.  establishing 
a  U.S.  standard  for  concentrated 
blackcurrant  juice  indicates  that  there  is 
neither  sufficient  interest  nor  need  to 
warrant  proposing  a  U.S.  standard  for 
this  food.  FDA,  therefore,  has 
terminated  consideration  of  developing 
a  U.S.  standard  for  concentrated 
blackcurrant  juice  based  on  the  Codex 
standard. 

FOR  FURTHER  INFORMATION  CONTACT. 
F.  Leo  Kauffman.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-214),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204.  202-485-0107. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  25, 1985  (50 
FR  3535).  FDA  published  an  advance 
notice  of  proposed  rulemaking  that 
offered  interested  persons  an 
opportunity  to  review  the  Codex 
standard  for  concentrated  blackcurrant 
juice  and  to  comment  on  the  desirability 
of.  and  need  for,  a  U.S.  standard  for  this 
food.  The  Codex  standard  was 
submitted  to  the  United  States  for 
consideration  for  acceptance  by  the 
Joint  Food  and  Agriculture 
Organization/World  Health  . 

Organization  Codex  Alimentarius 
Commission. 

A  single  letter  was  ceceived  from  a 
trade  association  in  response  to  the 
advance  notice  of  proposed  rulemaking. 
The  association,  on  behalf  of  its 
members  who  pack  fruit  juices  and 
nectars,  opposed  the  establishment  of  a 
standard  of  identity  for  concentrated 
blackcurrant  juice,  stating  that  there  is 
no  need  for  the  development  of  a  U.S. 
standard  for  the  food 

Having  considered  the  comment  and 
ail  other  relevant  information,  FDA  has 
concluded  that  there  is  neither  sufficient 
interest  nor  need  to  warrant  proposing  a 
U.S.  standard  at  this  time  for 
concentrated  blackcurrant  juice  under 
the  authority  of  section  401  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  341). 

Therefore,  under  the  procedures  in  21 
CFR  130.6.  notice  is  given  that  the 
Commissioner  of  Food  and  Drugs  has 
terminated  consideration  of  developing 
a  U.S.  standard  for  concentrated 
blackcurrant  juice  based  on  the  Codex 
standard.  This  action  is  without 
prejudice  to  further  consideration  of  the 
development  of  a  U.S.  standard  for 
concentrated  blackcurrant  juice  upon 
appropriate  justification. 

FDA  will  inform  the  Codex 
Alimentarius  Commission  that  an 
imported  food  that  complies  with  the 
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requirements  of  the  Codex  standdrd  for 
concentrated  blackcurrant  juice  may 
move  freely  in  interstate  commerce  in 
this  country,  providing  it  complies  with 
applicable  U.S.  laws  and  regulations. 

Dated:  June  13.  1'185    . 
Sanford  A.  Miller. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 
[FR  Doc.  13278  Filed  6-25-05;  8:45  am) 

aHLING  COM  4tS0-01-M 


21  CFRPsrt  146 
|DocketNo.84N-0402| 

Pulpy  Nectars  of  Certain  Small  Fruits; 
Termination  of  Consideration  of 
Codex  Standard 

AGENCY:  Food  and  Drug  Adminisfrati«)n. 
action:  Advance  notice  of  proposed 
rulemaking:  termination  of 
ccn.sidpration. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  terminating 
consideration  of  developing  a  U.S. 
standard  based  on  the  Codex 
Alimentarius  Commission  Stand. :rd  for 
Pulpy  Nectars  of  Certain  Small  Fruits 
(Codex  Stan  122-1981)  (Codex 
standard).  The  response  to  FDAs 
request  for  comments  on  the  pro\isions 
of  the  Codex  standard  and  on  the 
desir.ihility  cf.  and  need  foi. 
establishing  ci  U.S.  standard  for  pulpy 
nectars  of  certain  small  frjjts  imlicates 
that  there  is  nei'her  sufficient  interest 
nor  need  to  warrant  pnjposing  a  U  S. 
standard  for  this  food.  FDA.  theiefore. 
has  terminated  uonsiderriticn  of 
developing  a  U.S.  standard  for  pulpy 
nectars  of  certain  small  fruits  based  on 
the  Codr'\  sl-indard. 

FOR  FURTHER  INFORMATION  CONTACT: 
K.  Leo  K.a-.iffman.  Center  for  Food  Safety 
a".d  .Applied  Nutrition  (!lFF-214t  Food 
and  Drug  Administration.  200  C  St  S\V.. 
VViahir.g'^n,  DC  I^IVA  2fi2-4.:'„S-ni:)7. 
SUPPLEMENTARY  INFORIMATION:  In  the 
Federal  Register  of  lanaary  30.  l'J85  IS*) 
F  R  4231).  FDA  pii'jlished  an  adva.ice 
notice  of  prop:j<ed  ralemaking  that 
cifered  in'.ert:sleJ  persons  un 
opportiini!\  to  review  the  Codex 
.standard  for  pulpy  nectars  of  certain 
smail  fruits  and  to  comment  on  the 
desirabii*y  of,  and  need  for.  a  U.S. 
slandard  tor  this  food.  The  Codex 
FMiidard  was  submitted  to  the  United 
States  for  consideration  for  acceptance 
by  the  Joint  Food  a.".d  Agriculture 
Organiz  ttion/World  Health 
OrBa.^iza'.ton  Codex  Ali.Tier>.t.ir.i:s 
Commission. 

Let'ors  were  received  from  a  trade 
a-ssociation  and  from  a  canned  iuice 


manufacturer  in  response  to  the  advance 
notice  of  proposed  rulemaking.  Both 
opposed  the  establishment  of  a  standard 
of  identity  for  pulpy  nectars  of  ccrta-n 
small  fruits.  The  trade  association  stated 
that  there  is  need  for  the  development  of 
a  U.S.  standard  for  pulpy  nectars  of 
certain  small  fruifs.  The  juice  product 
manufacturer  stated  that  a  U.S  standard 
for  canned  nectars  covering  only  certain 
fruits  is  not  in  the  publiclnterest. 

Having  considered  the  comments  and 
all  other  relevant  information.  IDA  has 
concludod  that  there  is  neither  sufficient 
interest  nor  need  to  warrant  proposing  a 
U.S.  standard  at  this  time  for  pulpy 
nectars  of  certain  sm.dl  fruits  under  the 
authority  of  section  401  cf  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
341) 

Therefore,  under  the  procedures  in  21 
CFR  130.6,  notice  is  given  that  the 
Commissioner  of  Food  and  Drug'*  has 
terminated  consideration  of  developing 
a  U.S.  standard  for  pulpy  net-'.irs  of 
certain  small  fruits  based  en  the  Codex 
standard.  This  action  is  without 
prejudice  to  further  consideration  of  the 
development  of  a  U.S.  standard  for 
pulpy  nectars  of  certain  small  fruits 
upon  appropriate  justification. 

FDA  will  inform  the  Codex 
Alimentarius  Commission  that  an 
imported  food  that  complies  with  the 
requirements  of  the  Codex  standard  for 
pulpy  nectars  of  certain  small  fruits  may 
move  freely  in  interstate  commerce  in 
this  country,  providing  it  complies  with 
applicable  U.S.  laws  and  regulations. 

D.ited:  June  18.  1985. 
Sanford  A.  Miller. 

Director.  Center  for  Fomi  and  Safety  end 
.■\  pplied  Sutrition. 

|FR  Doc  35-15279  Filid  6-25-85.  8.45  am) 
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21  CFR  Part  146 
[Docket  No.  84N-0406) 

Noa-Pulpy  Blackcurrant  Nectar; 
Terrr.'na'Jon  of  Considcraiicn  of 
Cod«x  Stardard 

ACCNCY.  Food  .jnd  Drug  Administration. 
ACTION:  Ad",  ance  notice  of  proposed 
rulemaking,  termination  of 
consideration. 

summary:  The  Food  and  Drug 
Adirinistrstinr!  (FDA)  is  terminating 
consideration  of  dp\  eloping  a  US. 
standard  based  on  the  Codex 
Alimentarius  Commission  Standard  fur 
Non-lhilpy  Blackcurrant  Nectar  (Codex 
Stan  1G:-1001)  (Codex  standard).  The 
response  to  FDA's  request  for  comments 
on  the  provisions  of  the  Codf  x  standard 


and  on  the  desirability  of,  and  need  for, 
establishing  a  U.S.  standard  for  non- 
pulpy  Blackcurrant  Nectar  indicates  that 
there  is  neither  sufficient  interest  nor 
need  to  warrant  proposing  a  U.S. 
standard  for  this  food  FDA,  therefore, 
has  terminated  consideration  of 
developing  a  U.S.  standard  for  non- 
pulpy  blackcurrant  nectar  based  on  the 
Codex  standard. 

FOR  FURTHER  INFORMATION  CONTACT! 

F.  Leo  KduffiTian,  Center  fur  Food  Safety 
and  Applied  Nutrition  (HFF-214),  Food" 
and  Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-485-0107. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  25,  1985  (50 
FR  3541).  FD.A  published  an  advance 
notice  of  proposed  rulemaking  that 
offered  interested  persons  an 
opportunity  to  review  the  Codex 
standard  for  non-pulpy  blackcurrant 
nectar  and  to  comment  on  the 
desirability  of,  and  need  fcr.  a  U.S. 
standard  for  this  food.  The  Codex 
standard  was  submitted  to  the  United 
States  for  consideration  cf  acceptance 
by  the  Joint  Food  and  Agriculture 
Organization/World  Health 
Organization  Codex  Alimentarius 
Commission. 

One  comment  was  received  fiom  a 
trade  association  in  response  to  the 
advance  notice  of  proposed  rulemaking. 
The  association,  on  behalf  of  its 
members  who  pack  fruil  juices  and 
nectars,  opposed  the  establishment  of  a 
standard  of  identity  for  non-pulpy 
blackcurrant  nectar,  stating  that  there  is 
no  need  for  the  development  of  a  US. 
standard  for  the  food. 

Having  considered  the  comment  and 
all  other  relevant  information,  FDA  has 
concluded  that  there  is  neither  sufficient 
interest  nor  need  to  warrant  proposing  a 
U.S.  standard  at  this  time  for  non-pulpy 
blackcurrant  nectar  under  the  authority 
of  section  401  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341). 

Therefore,  under  the  procedures  in  21 
CFR  130.8,  notice  is  given  that  thn 
Commissioner  of  Food  and  Drags  has 
terminated  considcution  of  deveioping 
a  US  standard  fo:  non- pulpy 
blackcurrant  nectar  based  on  the  Codex 
slandaid.  This  action  is  without 
prejudice  to  further  consideration  of  the 
development  of  a  U.S.  standard  fcr  non- 
pulpy  blackcurrant  nectar  upon 
appropriate  justification. 

FD.\  will  inform  the  Codex 
.Mimentarics  Com.mission  that  an 
imported  food  that  complies  with  the 
requirements  of  the  Codex  standard  for 
non-pulpy  blackcurrant  nectar  may 
move  freely  in  interestate  commerce  in 
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Ihis  country,  providing  it  complies  with 
applicable  U.S.  laws  and  regulations. 

DHted:  |une  18.  1985. 
Sanford  A.  Miller, 

Director.  Center  for  Foot  ISafct}  and  Applied 
Nutrition. 

|KR  Doc  85-15280  Filed  b-25-«5;  8:45  ami 
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DEPARTMENT  OF  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

ILR-227-841 

Limitation  on  Investment  Credit  in  the 
Case  of  Certain  Regulated  Companies; 
Synchronization  of  interest;  Proposed 
Rulemaking  | 

agency:  Internal  Revenue  Service. 

Treasurj'.  I 

ACTION:  Notice  of  probosed  rulemaking. 

summary:  This  document  contains 
proposed  regulations  relating  to  the 
limitation  on  the  investment  credit  in  the 
case  of  certain  regulated  companies. 
Questions  have  arisen  concerning  the 
permissibility  of  syndironization  of 
interest  under  the  ratuble  flow  through 
method  of  accounting  for  the  investment 
credit  with  respect  to  public  utility 
property.  The  proposed  regulations 
would  provided  guidance  on  this  issue 
and  would  affect  regulated  companies 
that  use  the  ratable  flow  through 
method  of  accounting  for  the  investment 
credit  with  respect  to  public  utility 
property. 

DATES:  Written  comments  or  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  July  26. 1985.  The 
amendments  are  proposed  to  be 
effective  generally  with  respect  to  all 
property  to  which  section  46(f1  applies 
(generally,  public  utility  property 
constructed  or  acquired  by  the  taxpayer 
after  August  15, 1971").  See  section  105(d) 
of  the  Revenue  Act  of  1971  (1972)-1  C.B. 
443). 

AOORESS:  Send  comments  and  requests 
for  a  public  hearing  to;  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
[\.R-22--S4).  Washington.  D.C.  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
I'aulette  Chernyshev  of  the  Legislation 
and  Regulations  Di\.ision.  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  1111  Constitution  Avenue  NW.. 
Washington.  D.C.  20224.  Attention: 
CC:LR:T,  202-566-3288.  not  a  toll-free 
call. 


SUPPLEMENTARY  INFORMATION! 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
section  46(f)  of  the  Internal  Revenue 
Code  of  1954,  relating  to  the  limitation 
on  the  investment  credit  in  the  case  of 
certain  regulated  companies.  Section 
46(f)  was  added  to  the  Code  by  section 
105(c)  of  the  Revenue  Act  of  1971  (Pub. 
L  No.  92-178;  85  Stat.  503).  The 
proposed  amendments  clarify  the 
manner  in  which  the  limitation  applies 
in  the  case  of  regulated  companies  that 
use  the  ratable  flow-through  method  of 
accounting  for  the  investment  credit 
wilh  respect  to  public  utility  property. 

Explanation  of  Provisions 

Section  46(0(2)  permits  the  use  of  a 
ratable  flowthrough  method  of 
accounting  for  the  investment  credit 
with  respect  to  public  utility  property. 
Under  this  method  of  accounting,  the 
taxpayer's  cost  of  service  for  ratemaking 
purposes  may  be  reduced  by  a  ratable 
portion  of  the  investment  credit.  The 
credit  is  disallowed,  however,  if  the  cost 
of  service  is  reduced  by  more  than  a 
ratable  portion  of  the  credit  or  if  the 
base  to  which  the  taxpayer's  rate  of 
return  for  ratemaking  purposes  is 
applied  ("rate  base  ")  is  reduced  by  any 
portion  of  the  credit. 

In  determining  whether  a  credit  has 
been  used  to  reduce  rate  base.  §  1.4&- 
6(b)(3)  of  the  regulations  requires 
reference  to  "any  accounting  treatment 
that  affects  the  permitted  return  on 
investment  by  treating  the  credit  in  any 
way  other  than  as  though  it  were  capital 
supplied  by  common  shareholders  to 
which  a  'cost  of  capital'  rate  is  assigned 
that  is  not  less  than  the  taxpayer's 
overall  cost  of  capital  rate."  This 
requirement  appears  only  in  the 
definition  of  rate  base  and  it  is  unclear 
whether  the  credit  also  must  be  treated 
as  capital  provided  by  com.inon 
shareholders  in  determining  cost  of 
service.  As  a  result,  the  Service  has 
received  a  number  of  ruling  requests 
asking  whether  a  portion  of  the  return 
on  the  rate  base  attributable  to  the 
credit  may  be  characterized  as  interest 
expense  and  taken  into  account  in 
computing  Federal  income  tax  expense 
for  ratemaking  purposes  (  "interest 
synchronization"). 

This  issue  is  addressed  indirectly  in 
several  cases  reviewing  rate  orders. 
Although  the  permissibility  of 
synchronization  of  interest  was  an  issue 
in  these  reviews,  the  Internal  Revenue 
Service  was  not  a  party  to  the  cases  and 
the  decisions  did  not  determine  the 
actual  tax  liability  of  the  regulated 
companies.  Two  Courts  of  Appeals 


/ 


determined  that  interest  synchronizaiton 
does  not  violate  section  46(f)(2)  or  the 
existing  regulations.  Union  Electric  v. 
FERC.  668  F.2d  389  (8th  Cir.  1981);  Nepco 
Municipal  Rate  Commission  v.  FERC. 
668  F.2d  1327  (D.C.  Cir.  1981):  Public 
Service  of  New  Mexico  v.  FERC.  653 
F.2d  681  (D.C.  Cir.  1981).  Other  courts, 
however,  concluded  that 
synchronization  of  interest  is  not 
permitted  under  section  46(f)(2)  and  the 
existing  regulations.  See.  Utilities 
Commission  v.  Carolina  Telephone  & 
Tnlegraph.  300  S.E.  2d  395  (1983). 

Although  synchronization  of  interest 
reduces  cost  of  ser\ice,  the  Service  has 
concluded  that  this  reduction  is  not 
attributable  to  the  credit.  This 
conclusion  is  consistent  with  financial 
market  realities  since,  in  the  absence  of 
the  credit,  the  additional  capital  needed 
to  finance  the  investment  property 
generally  would  be  obtained  from  a 
similar  proportion  of  debt  and  equity  as 
in  the  existing  capital  structure  of  the 
utility.  Synchronization  of  interest 
properly  takes  account  of  the  additional 
interest  expense  that  would  have  been 
incurred  in  those  circumstances. 

Further,  the  Ser\ice  believes  that 
synchronization  of  interest  under 
section  46if)(2)  results  in  an  appropriate 
accounting  for  the  credit  in  establishing 
rates.  The  basis  for  this  conclusion  may 
be  illustrated  by  a  comparison  of  the 
rates  that  would  be  established  without 
synchronization  of  interest  with  the 
rates  that  would  be  established  if  the 
credit  were  unavailable.  Under  certain 
factual  circu.Tislances  (e.g.,  long-lived 
assets  with  respect  to  which  the  credit 
was  allowed),  the  rates  that  would  be 
established  without  synchronization  of 
interest  may  acutally  exceed  in  one  or 
more  service  years  the  rates  that  would 
be  established  if  the  credit  were 
unavailable.  In  contrast,  the  rates  that 
would  be  established  with 
synchronization  of  interest  cannot 
exceed  in  any  year  the  rates  that  would 
be  established  if  the  credit  were 
unavailable.  Accordingly,  the  proposed 
amendments  would  clarify  that  interest 
synchronization  is  permitted  under  a 
ratable  flowthrough  method  of 
accounting. 

More  generally,  the  amendments 
would  provide  that  the  extent  to  which 
cost  of  service  or  rate  base  is  reduced 
by  reason  of  the  credit  is  determined  by 
reference  to  the  capital  thai  would  have 
been  provided  by  common  and  preferred 
shareholders  and  long-term  creditors  if 
the  credit  were  unavailable.  Thus,  a 
reduction  in  Federal  income  tax  expense 
to  reflect  the  additional  interest  the 
taxpayer  would  pay  or  accrue  if  the 
credit  were  unavailable  is  not  treated  as 
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a  reduction  in  cost  of  ser\  ice  by  reason 
of  the  credit  for  purposes  of  section 
46(0(2).  Similarly,  assigning  the  credit 
the  overall  cost  of  capital  rate, 
determined  on  the  basis  of  a  weighted 
average,  for  the  capital  that  would  have 
been  provided  if  the  credit  were 
unavailable  ii  not  treated  as  a  reduction 
in  rate  baseoy  reason  of  the  credit.  The 
proposed  regulations  provide  that  the 
composition  of  the  capital  that  would 
have  been  provided  if  the  credit  were 
unavailable  depends  on  the  facts  and 
circumstani;es.  but  permit 
determinations  that  additional  capital 
would  have  been  provided  in  the  same 
proportions  and  at  the  same  rates  of 
return  as  the  capital  actually  provided 
by  common  and  preferred  shareholders 
and  long-term  creditors. 

Amendments  Not  Covered  by  These 
Proposed  Regulations 

The  proposed  amendments  do  not 
reflect  amendments  made  to  section  46 
after  the  enactment  of  the  Revenue  Act 
of  1971.  other  than  the  redesignation  of 
section  4e(o)  as  section  46(f)  by  the  Tax 
Reduction  Act  of  1975.  In  addition,  the 
proposed  regula'ions  do  not  reHect  the 
amendment  made  to  section  167(1)(2){C) 
by  section  209(d)(3)  of  the  Economic 
Recovery  Tax  Act  of  1981  (Pub.  L.  97-34. 
95  Stat.  227).  That  amendment  has  the 
effect  of  eliminating  the  special  rule  for 
immediate  flowthrough  under  section 
46(f)(3)  for  property  placed  in  service 
after  December  31.  1980. 

Regulatory  Flexibility  Act:  Executive 
Order 122S1 

Although  this  document  is  a  notice  of 
proposed  rulemaking  which  solicits 
public  comment,  the  Internal  Revenue 
Service  has  concluded  that  the 
regulations  proposed  herein  are 
interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  Accordingly, 
these  proposed  regulations  do  not 
constitute  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6).  The  Commissioner  of 
Internal  Revenue  has  determined  that 
this  proposed  rule  is  not  a  major  ruie  as 
defined  in  Executive  Order  12291.  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 

Comments  and  Requests  for  A  public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 


request  to  the  Commissioner  of  Internal 
Revenue  by  any  person  who  has 
submitted  written  comments.  If  a  public 
hearing  is  held,  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Paulette 
Chernyshev  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations  on  matters 
of  both  substance  and  style. 

List  of  Subjects  in  26  CFR  Parts  1.01-1- 
1.58-8 

Income  taxes.  Tax  liability.  Tax  rales. 
Credits. 

Proposed  Amendments  to  the 
Regulations 

PART  1— (AMENDED] 

The  proposed  amendments  to  26  CFR 
Part  1  are  as  follows: 

Paragraph  1.  The  authority  citation  for 
Part  1  is  amended  by  adding  the 
following  citation: 

Authority:  26  U  S.C.  78()5;  *   *   *  §  1.46-6 

ol&o  issued  under  26  U.S.C.  46  IW)  '  '  '. 

Par.  2.  Section  1.46-6  is  amended  by 
revi.sing  paragraph  (b)(2)(i).  (3).  and 
(4)(ii)  to  read  as  follows: 

S  1.48-8    Umitatfon  in  cast  of  certain 

regulated  companies. 
•         •         •         •         t 

(b)  Definitions.  *  *  * 

(2)  Cost  of  service.  (i)(A)  For  purposes 
of  this  section,  "cost  of  service"  is  the 
amount  required  by  a  taxpayer  to 
provide  regulated  goods  or  services. 
Cost  of  service  includes  operating 
expenses  (including  salaries,  cost  of 
materials,  etc  )  maintenance  expenses, 
depreciation  expenses,  tax  expenses, 
and  interest  expenses.  For  purposes  of 
this  section,  any  effect  on  a  taxpayer's 
permitted  return  on  investment  that 
results  from  a  reduction  in  the 
taxpayer's  rate  based  doos  not 
constitute  a  reduction  in  cost  of  service, 
even  though,  as  a  technical  rateir.aking 
term,  "cost  of  service"  ordinarily 
includes  a  permitted  return  on 
investment.  In  addition,  taking  into 
account  a  deduction  for  the  additional 
interest  that  the  taxpayer  would  pay  or 
accrue  if  the  credit  were  unavailable  in 
determining  Federal  income  tax  expense 
("synchronization  of  interest")  does  not 
constitute  a  reduction  in  cost  of  service 


for  purposes  of  section  46(f)(2).  This 
adjustment  to  Federal  income  tax 
expense  may  be  taken  into  account  in 
determining  cost  of  service  for  the 
regulated  accounting  period  or  periods 
that  include  the  taxable  year  to  which 
the  adjimt^nent  relates  or  for  any 
subsequent  Regulated  accounting  period. 

(B)  See  paragraph  (b)(3)(ii](B)  of  this 
section  for  rules  relating  to  the  amount 
of  additional  interest  that  the  taxpayer 
would  pay  or  accrue  if  the  credit  were 
unavailable. 
*         •         *         *         * 

(3)  Hate  base,  (i)  For  purposes  of  this 
section,  "rate  base"  is  the  monetary 
amount  that  is  multiplied  by  a  rate  of 
return  to  determine  the  permitted  return 
on  investment. 

(ii){A)  In*determining  whether,  or  to 
what  extent,  a  credit  has  been  used  to 
reduce  rate  base,  reference  shall  be 
made  to  any  accounting  treatment  that 
affects  rate  base.  In  addition,  in  those 
cases  in  which  the  rate  of  return  is 
based  on  the  taxpayer's  cost  of  capital, 
reference  shall  be  made  to  any 
accounting  treatment  that  reduces  the 
permitted  return  on  investment  by 
treating  the  credit  less  favorably  than 
the  capital  that  would  have  been 
provided  by  common  and  preferred 
shareholders  and  long-term  creditors  if 
the  credit  were  unavailable.  Thus,  the 
credit  may  not  be  assigned  a  "cost  of 
capital"  rate  that  is  less  than  the  overall 
cost  of  capital  rate,  determined  on  the 
basis  of  a  weighted  average,  for  the 
capital  that  would  have  been  provided 
by  such  shareholders  and  creditors  if  the 
credit  were  unavailable. 

(B)  For  purposes,  of  determining  the 
cost  of  capital  rate  assigned  to  the  credit 
and  the  amount  of  additional  interest 
that  the  taxpayer  would  pay  or  accrue, 
the  composition  of  the  capital  that 
would  have  been  provided  if  the  credit 
were  unavailable  depends  on  all  the 
relevant  facts  and  circumstances.  For 
this  purpose,  however,  such  capital 
ordinarily  may  be  considered  to  be 
p.'ovided  by  common  shareholders, 
preferred  shareholders,  and  long-term 
creditors  in  the  same  proportions  and  at 
the  same  rates  of  return  as  the  capital 
actually  provided  to  the  taxpayer  by 
such  shareholders  and  creditors. 

(iii)  Whether,  or  to  what  extent,  a 
credit  has  been  used  to  reduce  rate  base 
for  any  period  to  which  pre-1988  rates 
apply  will  be  determined  under  26  CFR 
1.46-6(b)  (3)  and  (4)  (revised  as  of  April 
1. 1985)  if  such  a  determination  avoids 
disallowance  of  a  credit  that  would  be 
disallowed  under  paragraph  (b)(3)(ii)  or 
(4)(ii)  of  this  section.  For  this  purpose,  a 
period  to  which  pre-1986  rates  apply  is 
any  period  for  which  the  effect  of  the 
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credit  on  rate  base  for  ratemaking 
purposes  is  established  under  a 
determination  put  into  effect  before 
January  1. 1986  [within  the  meaning  of 
paragraph  (f)  of  this  section). 

(4)  Indirect  reductions  to  cost  of 
service  or  rate  base.  *  *  * 

(ii)  One  type  of  such  indirect 
reduction  is  any  ratemaking  decision  in 
which  the  credit  treated  as  operating 
income  (subject  to  ratemaking 
regulation)  or  is  treated  less  favorably 
than  the  capital  that  would  have  been 
provided  if  the  credit  were  unavailable. 
For  example,  if  the  credit  is  accounted 
for  as  nonoperating  income  on  a 
company's  regulated  books  of  account 
but  a  ratemaking  decision  has  the  effect 
of  treating  the  credit  as  operating 
income  in  determining  rate  of  return  to 
common  shareholders,  then  cost  of 
service  has  been  indirectly  reduced  by 
reason  of  the  credit. 


Roscoe  L.  Egger,  ]r., 

Commissioner  of  Internal  Re  venue. 

|FR  Doc.  85-15160  Filed  ft-21-85:  9:22  am| 

BILLING  CODE  4«3(M)1-H 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  946 

Public  Comment  Period  and 
Opportunity  for  Public  Hearing  on 
Proposed  Amendment  to  the  Virginia 
Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  announcing 
procedures  for  a  public  comment  period 
and  for  requesting  a  public  hearing  on 
the  substantive  adequacy  of  a  proposed 
amendment  submitted  by  the 
Commonwealth  of  Virginia  as  a 
modification  to  its  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Virginia  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  State  statutory 
changes  altering  the  criteria  used  to 
determine  whether  a  surface  coal  mining 
operation  affects  two  acres  or  less. 

This  notice  sets  forth  the  times  and 
locations  that  the  Virginia  program  and 
proposed  amendment  will  be  available 
for  public  inspection,  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment,  and  the 


procedures  that  will  be  followed 
regarding  the  public  hearing. 

DATES:  Written  comments  from  the 
public  not  received  by  4:00  p.m.  on  July 
26. 1985.  will  not  necessarily  be 
considered  in  the  decision  process.  A 
public  hearing  on  the  proposed 
amendment  has  been  scheduled  for  July 
22, 1985,  at  the  location  under 
"ADDRESSES".  Requests  for  a  public 
hearing  should  be  directed  to  Mr.  Robert 
Penn  at  the  address  or  telephone 
number  Usted  below  by  4:00  p.m..  July 
11. 1985.  If  no  one  has  contacted  Mr. 
Penn  by  that  date  to  express  an  interest 
in  the  hearing,  the  hearing  will  be 
cancelled.  If  only  one  person  requests  a 
public  hearing,  a  public  meeting,  rather 
than  a  hearing,  may  be  held;  the  results 
of  the  meeting  will  be  included  in  the 
administrative  record. 

ADDRESSES:  The  public  hearing  is 
scheduled  for  1:00  p.m.  in  the 
Conference  Room  of  the  Lebanon  Area 
Office.  Office  of  Surface  Mining. 
Flannagan  and  Carroll  Streets.  Lebanon. 
Virginia  24268. 

Written  comments  and  requests  for  a 
hearing  should  be  mailed  or  hand 
delivered  to:  Mr.  Robert  Penn.  Acting 
Director.  Big  Stone  Gap  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  P.O.  Box  626.  Big 
Stone  Gap.  Virginia  24219,  Telephone: 
(703)  523-4303. 

Copies  of  the  Virginia  program,  the 
proposed  modifications  to  the  program, 
a  listing  of  any  scheduled  public 
meetings,  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  public  review  and 
copying  at  the  OSM  offices  and  the 
State  regulatory  authority  office  listed 
below,  Monday  through  Friday,  9:00  a.m. 
to  4:00  p.m.,  excluding  holidays.  Each 
requestor  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendment  by 
contacting  the  OSM  Big  Stone  Gap  Field 
Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Big  Stone  Gap  Field 
Office,  P.O.  Box  626,  Big  Stone  Gap, 
Virginia  24219,  Telephone:  (703)  523- 
4303 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Lebanon  Area 
Office.  Flannagan  and  Carroll  Streets. 
P.O.  Box  487,  Lebanon,  Virginia  24266, 
Telephone  (703)  889-4032 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  1100  "L"  Street, 
N.W.,  Room  5124,  Washington  D.C. 
20240,  Telephone:  (202)  343-7896 
Virginia  Division  of  Mined  Land 
Reclamation.  622  Powell  Avenue.  Big 
Stone  Gap,  Virginia  24219.  Telephone; 
(703) 523-2925 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Penn.  Acting  Director,  Big  Stone 
Gap  Field  Office.  Office  of  Surface 
Mining  Reclamation  ahd  Enforcement, 
P.O.  Box  626,  Big  Stone  Gap,  Virginia 
24219,  Telephone:  (703)  523-4303. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  of  the  Interior 
conditionally  approved  the  Virginia 
program  on  December  15, 1981. 
Information  pertinent  to  the  general 
background,  revisions,  modifications 
and  amendments  to  the  permanent 
program  submission,  as  well  as  the 
Secretary's  finding,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the 
Virginia  program  can  be  found  in  the 
December  15, 1981  Federal  Register  (46 
FR  61088-61115). 

II.  Submission  of  Amendment 

By  letter  dated  May  1985,  Virginia 
submitted  Chapter  331  of  the  Virginia 
Acts  of  Assembly,  1985  session,  as 
enacted  on  March  17. 1985.  The 
proposed  amendment,  as  received  by 
OSM  on  June  6. 1985,  would  repeal 
Section  45.1-364  of  Chapter  23  of  the 
Code  of  Virginia  and  replace  it  with  a 
new  Section  45.1-364.1.  These  revisions 
establish  new  criteria  to  be  used  in 
determining  whether  a  surface  coal 
mining  operation  will  be  regulated  under 
Chapter  23  (governing  mines  two  acres 
or  smaller  in  size),  or  whether  it  is 
subject  to  the  permanent  program 
requirements  of  Chapter  19.  Specifically, 
Section  45.1-364.1  provides  that  the 
criteria  established  in  Chapter  19  and 
the  regulations  issued  thereunder  shall 
be  used  to  determine  the  size  of  the 
affected  area. 

In  accordance  with  the  provisions  of 
30  CFR  731.17,  OSM  is  now  seeking 
comments  on  whether  the  proposed 
statutory  modifications  to  Virginia's 
permanent  regulatory'  program  satisfy 
the  criteria  for  approval  of  State 
program  amendments  set  forth  at  30 
CFR  732.15  and  732.17.  If  approved,  the 
amendment  will  become  part  of  the 
Virginia  program. 

III.  Procedural  Requirements 

1.  Compliance  With  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 
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2.  Executive  Order  No.  12291  and  the 
Regulatory  F!exibil:ty  Act 

On  August  28, 1981.  the  Office  of 
Ntanagement  and  Budget  (OVfB)  granted 
OSM  an  exemption  from  sections  3,  4,  7 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  reguiutory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
hy  ONIB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
Siibstantidl  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
use  601  et  sf-q.].  This  rule  would  not 
i.T.pose  any  new  requirements;  rather,  it 
v.ould  ens jrc:  '.h:it  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  wi!l  be  met  by  the  State. 

.'  Popcrvicrk  Reduction  Act 

1  he  rule  does  not  contain  information 
collection  requirements  w/hich  require 
i'pproval  by  the  Office  of  Management 
and  Budget  under  44  L'S.C.  3507. 

List  of  Subjects  in  30  CFR  Pari  346 

Coal  mining,  Lntergovernmental 
relations.  Surface  mining,  Underjjround 
m.ining. 

Dated:  June  17:  :985. 
l<Ki  D.  Chrislensen. 

Acting  Director.  Office  of  Surface  Mining. 
;FR  Doc.  85-15295  Filed  d-25-«5;  8:45  am] 
BILLING  CODE  «310-0ft-lt 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
(OPP-300132;  PH-FRL  2853-91 

Ammonium  Polyphosphate;  Tolerance 
ExenTiption 

asency:  Environmental  Protection 
Agency  (EP.\). 
ACTION:  ProDcsed  rile. 

SUMMARY:  This  document  proposes  that 
ammonium  polyphospiiate  be  exempted 
fiom  the  requirements  of  a  tolerance 
when  used  as  an  inert  ingredient 
1  .equestrant.  buffer,  or  surfactant)  in 
pest!."ide  formjiations.  Ih^s  proposed 
'( [julation  was  requested  by  the  Rohm 
•  "J  Hdas  Co. 

cate:  Written  comments,  identified  by 
i.n?  doc-jmcnt  control  number  (OPP- 
31X)1321.  musj  be  received  on  or  befor? 
\'Ay  26.  1SG5. 
ADDRESS: 

By  mail,  submit  comments  to:  Program 
Nfanagement  and  Support  Division 


(TS-75rC),  Office  of  Pesticide 
Pi-ograms,  Environmental  Protection 
Agency.  401  M  Street  SW., 
Washington,  D.C.  20460. 
In  person,  deliver  comments  tc: 
Registntion  Support  and  Emergenry 
Re.sponse  Branch.  Registration 
Division  (TS-737).  Environmental 
Protection  Agency,  Room  718,  CM  *2, 
1921  Jefferson  Davis  Highway. 
Arlirgton.  VA  22202. 
Inform.ation  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  thri*.  ir.fcrm.ation  as  "Confidential 
Businc  3  Information"  (CBI). 
Irfom:.ition  so  marked  will  not  be 
disclosed  except  in  accordance  with 
proced.rss  set  forth  in  40  CFR  Part  2.  A 
copy  of  ilie  cnmment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Informdiion  not  marked  conTiJential 
may  be  di.-,closed  publicly  by  LPA 
without  prior  notice  to  the  submitter.  All 
written  cor;inients  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FUirrHlJt  INFORMATION  CONTACT: 
By  mail:  N.  Bhushan  Mandava, 
Registration  Support  and  Emergency 
Response  Branch,  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington.  D.C.  20460. 
Office  location  and  telephone  number: 
Registration  Support  and  Emergency 
Response  Branch,  Room  724A,  CM 
#2. 1921  lefferson  Davis  Highway. 
Arlington.  V.^  22202  (703-557-77U0). 
SUPPLEMENTARY  INFORMATION:  At  the 
req'jeet  of  the  Rchm  and  Haas  Co.,  the 
Ad.minis'rator  proposes  to  amend  40 
CFR  ISO.lOOlid)  by  establishing  an 
exemption  from  the  requirement  of  a 
tcleranre  for  ammonium  polyphosphate 
when  used  as  a  sequesL'ant,  buffer,  or 
surfactant  in  pesticide  formulations 
applied  to  growing  crops  only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as       • , 
dofined  in  40  CFR  162,3(c).  and  include, 
but  are  not  limited  to.  the  following 
types  of  ingredients  (except  when  Ihpy 
have  a  ptsticidal  efficacy  of  their  own): 
scivcnls  such  as  alconois  and  ; 

hydrocarbons;  surfactants  such  as 
polycxyethylene  polymers  and  fatty^ 
acid.s;  earners  such  as  ciay  and         i 
dia'o.'naceous  ear^h:  thickeners  3uchias 
carrarjscnun  and  mcdifiod  cellulose; 
wetting  and  spreading  agents;  and 
propellants  in  aerosol  disper.sers:  and 
emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontcxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 


Preambles  to  proposed  rulemaking 
documents  of  this  nature  hiclude  the 
common  or  chemical  name  of  the 
substance  umier  consideration,  the 
name  and  address  of  the  firm  making 
the  request  for  the  exemption,  and 
toxico'ogical  and  other  scientific  bases 
used  in  arriving  at  a  condusion  of  safety 
in  srpport  of  the  exemption. 

Name  of  inert  ingredient.  Ammonium 
polyphosphate. 

Xanw  and  address  of  requestor.  Rohm 
and  Ha:is  Co.,  Philadelphia,  P,A  19105. 

Bases  for  approvai.  A  large  number  of 
salts  of  ortho-  and  poly'phosphoric  acids 
arc  cleared  under  40  CFR  180.1001  or  are 
GRAS  under  title  21  of  the  Code  of 
Federdi  Regulations. 

1.  Monoammonium  phosphate  is 
cle-rcd  under  40  CFR  180.1001{cj  at  no 
more  than  3.75  percent  by  we'ght  in 
formul.Tlion. 

2.  Ammonium  phosphate  (mono  and 
dibasic)  ir  cleared  under  21  CFR 
5R2.1141  as  a  general  puipose  food 
additive. 

3.  Sodium  acid  pyrophosphate  is 
cleared  under  40  CFR  i80.1001(r).  21 
CFX  582.1087  as  a  general  purpose  food 
additive,  and  21  CFR  182.1087  as  a 
multiple  purpose  GRAS  food  substance. 

4  Sodium  hexametaphosphate  is 
c  k.ired  under  40  CFR  180.1C01(c).  21 
CKR  582.6760  as  a  sequestrant,  and  21 
CFR  182.6760  as  a  sequestrant. 

5.  Sodium  metaphosphate  is  cleared 
under  21  CFR  582.6769  as  a  sequestrant 
and  21  CRR  182.6789  as  a  sequestrant. 

6  Sodium  pyrophosphate  is  cleared 
under  21  CFR  582.6787  as  a  sequestrant 
and  21  CFR  182.6787  as  a  sequestrant. 

7.  Sodium  tripolyphosphate  is  cleared 
under  40  CFR  180.1001(c),  21  CFR 
582.1810  as  a  general  purpose  food 
additive,  21  CFR  582.6610  as  a 
sequestrant,  21  CFR  182  1810  as  a 
multiple  purpose  GRAS  food  substance, 
and  21  CFR  182  6810  as  a  sequestrant. 

8.  Tetraaodium  pyrophosphate  is 
cleared  under  40  CFR  13<11001(c)  as  a 
sequestrant,  and  21  CFR  132.6789  as  a 
sequestrant. 

9.  Ammonium  nitrate  is  cleared  under 
40  CFR  130.1018  when  used  as  a 
dcsiccaiit  or  defoliant  in  the  prcduction 
of  cottonseed,  grain  scrghum,  peppers, 
potatoes,  and  sweet  potatoes. 

Considering  the  aforementioned 
clearances  of  the  various  ortho-  and 
pclyphosphc.ric  acid  salts,  the  Agency 
does  not  consider  the  clearance  of 
ammonium  polyphosphate  under  40  CFR 
180.1001{d]  to  the  toxicologically 
signif.cant. 

Based  on  the  above  information  and 
review  of  its  use,  it  has  been  found  that 
when  used  in  accorddnce  with  good 
agricultural  practices  this  ingredient  is 
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useful  and  dues  not  pose  a  hazard  to 
humans  or  the  environment.  It  is 
concluded,  therefore,  that  the  proposed 
amendments  to  40  CFR  Part  180  will 
protect  the  public  health,  and  it  is 
proposed  that  the  regulation  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended,  that  contains 
this  inert  ingredient  may  request  within 
30  days  after  publication  of  this  notice  in 
the  Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  j 

Interested  persons  fare  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  both  the 
subject  and  the  petition  and  document 
control  number  [OPP-300132).  All 
written  comments  filed  in  response  to 
this  notice  of  proposed  rulemaking  will 
be  available  for  public  inspection  in  the 
Registration  Support  and  Emergency 
Response  Branch  at  the  address  given 
above  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  of  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
PR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  )une  14. 1985. 

Robert  V.  Brown, 

Acting  Director.  Registration  Division  Office 
of  Pesticide  Programs.   | 

PART  180— [AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

1.  The  authority  citation  for  40  CFR 
Part  180  continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 


2.  Section  180.1001(d)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient  as  follows: 

§  180.1001     Exemptions  from  the 
requirement  of  a  tolerance. 

(D)  *   •   • 


Inefl  ingredients 


Uses 


Ammonium  pcFyphosphate 
(CAS  flag  No  68333-79- 
9) 


Sequestrant. 
buffer.  Of 
surfactant 


[FR  Due.  85-15102  Filed  6-25-85:  8:45  am] 

BILLING  CODE  6S60-S0-M 


40  CFR  Part  266 
(SWH-FRL-2855-3] 

Hazardous  Waste  Management 
System;  Burning  of  Waste  as  Fuel; 

Availability  of  Information 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  availability  of 

information  and  request  for  comments. 

summary:  The  Environmental  Protection 
Agency  today  announces  the 
availability  of  supplementary  comments 
submitted  by  the  American  Petroleum 
Institute  (API)  to  the  EPA  public  docket 
for  rules  proposed  January  11, 1985: 
Burning  of  Waste  as  Fuel.  The  Agency 
infeijds  to  consider  API's  comments  in 
its  rulemaking  and  requests  public 
comment. 

The  information  noted  for  comment 
consists  of  a  brief  letter  of  transmittal 
and  a  seventy  page  report  entitled:  Fate 
of  Selected  Trace  Metals  in  the 
Petroleum  Refining  Industry.  The  data  is 
submitted  by  API  to  support  the  granting 
of  an  exemption  for  hazardous  waste- 
derived  fuels  from  petroleum  refining 
operations. 

DATE:  Comments  on  the  information 
here  noticed  must  be  submitted  on  or 
before  August  12, 1985. 
ADDRESS:  Comments  should  be 
addressed  to  Docket  Clerk,  Office  of 
Solid  Waste  (WH-562),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington,  D.C.  20460.  All 
communications  should  identify  the 
information  as  API  Comments  on  Fate  of 
Trace  Metals.  - 

Copies  of  this  information  are 
available  for  reading  at  the  EPA  Library 
Public  Information  Reference  Unit 
(Room  2904)  and  the  Subtitle  C  Docket 
Room  (Room  S212),  both  located  at  401 
M  Street  SW..  Washington.  D.C.  as  well 


as  at  all  Regional  Office  Libraries. 
Monday  through  Friday  during  the  hours 
of  9:00  a.m.  to  4.30  p.m.  A  limited 
number  of  individual  copies  of  the 
information  may  be  obtained  by  callmg 
the  RCRA  Hotline  at  (800)  424-9346  (toll 
free)  or  at  (202)382-3000. 

FOR  FURTHER  INFORMATION  CONTACT: 

RCRA  Hotline,  at  (800)  424-9346  (toll 
free)  or  at  (202)  382-3000.  For  technical 
information,  contact  David  Sussman, 
Office  of  Solid  Waste  (WH-565A).  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington,  D.C.  20460,  at 
(202)  382-7917. 

SUPPLEMENTARY  INFORMATION:  Subtitle 
C  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  section  3004(q), 
requires  the  Environmental  Protection 
Agency  (EPA)  to  promulgate  regulations 
setting  performance  standards  for 
owners  and  operators  of  facilities  that 
produce  fuels  from  hazardous  wastes,  or 
that  market  or  burn  such  fuels.  The  first 
phase  of  EPA's  regulations 
implementing  this  provision  were 
proposed  in  the  January  11. 1985, 
Federal  Register  (50  FR"  1684).  These 
rules  would  regulate  hazardous  waste 
and  used  oil  burned  for  energy  recovery 
in  boilers  and  industrial  furnaces.  Under 
the  proposal,  hazardous  wastes 
generated  during  petroleum  refining 
(such  as  EPA  Hazardous  Waste  K048- 
K052)  and  later  recycled  back  into  the 
refining  process  would  have  the  effect  of 
causing  fuels  so  produced  to  be 
classified  as  hazardous  waste  fuels, 
since  the  fuels  contain  hazardous 
wastes  as  a  constituent. 

The  Agency  stated  in  the  January  11, 
1985,  proposal  that  it  intended  to  exempt 
petroleum  fuel  products  containing 
hazardous  waste  that  is  generated  in  the 
refining  process  itself,  or  is  generated 
from  petroleum  production  and 
transportation,  from  the  proposed 
hazardous  waste  as  fuel  rules,  subject  to 
certain  limitations,  provided  data  was 
available  substantiating  that  recycling 
of  the  wastes  results  in  insignificant 
increases  of  toxic  constituents  to  the 
refining  end  products  (50  FR  at  1689).  All 
such  fuels  are  presently  exempt  from 
any  regulation.  (50  FR  14218.  April  11, 
1985). 

The  American  Petroleum  Institute  has 
gathered  data  for  EPA's  consideration  to 
show  that  the  wastes  when  recycled 
back  into  the  refining  process  do  not 
add  significant  concentrations  of 
contaminants,  specifically  trace  metals, 
to  the  fuel  product.  API  submitted  data 
purporting  to  support  this  claim  prior  to 
proposal,  more  data  during  the  formal 
comment  period,  and  now  this 
additional  information. 
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The  Agency  will  consider  the  data 
noticed  today,  and  ail  comments 
received  as  a  result  of  this  notice  in  its 
decision  as  to  whether  to  exempt 
hazardous  wastes  fuels  from  refining 
operations. 

Dated:  June  18.  1965 
lack  W.  McGraw. 

A L : ing  Asv  stunt  A dwintstrator  for  Sol: d 
\  Vaste  and  E.neiypncy  Response 
[f'R  Doc.  85-15J28  Filed  6-25-85;  845  ani) 
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Vol.  50,  No.  123 
Wednesday.  June  26.  1385 


This   section   of   the   FEDERAL   REGISTER 
contains  docun:)enls  olher  trian  rules  or 
proposed  rules  that  are  applicable  to  the 
public.    Notices  of   heanngs   and 
investigations,  committee  meetings,  agsncy 
decisions  and  rulings,  delegations  of 
authonty,   filing   of  petitions  and 
applications   and   agency   statements   of 
organization  and  fjncfcons  are  examples 
of  documents  appearing  in  this  section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 


Meeting 

agency:  Advisory  Cbuncil  on  Historic 

Preservation. 

action:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Advisory  Council  on  Historic 
Preservation  will  meet  in  the  Secretary's 
Conference  Room,  Room  5160,  Interior 
Building,  18th  and  C  Streets  NW, 
Washington,  D.C..  on  Friday,  July  12, 
1985 

The  Council  was  established  by  the 
National  Historic  Preser\ation  Act  of 
1966  (16  U.S.C.  Section  470)  to  advise  the 
President  and  the  Congress  on  matters 
relating  to  historic  preservation  and  to 
comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council's  members 
are  the  Architect  of  the  Capitol;  the 
Secretaries  of  the  Interior,  Agriculture, 
Housing  and  Urban  Development. 
Treasury,  and  Transportations;  the 
Director,  Office  of  Administration;  the 
Chairman  of  the  National  Trust  for 
Historic  Preservation;  the  Chairman  of 
the  National  Conference  of  State 
Historic  Preservation  Officers;  a 
Governor;  a  Mayor;  and  eight  non- 
Fodcral  members  appointed  by  the 
lYesident, 

The  Agenda  for  the  meeting  includes 
the  following: 
Friddy.  July  12, 1985 
Secretary's  Conference  Room.  Room  5160. 

Interior  Building.  Washington,  D.C..  9:30 

a.m.  1 

Call  to  Order 
Chairman's  Welcome  I 
Consideration  of  the  Minutes  of  the  February 

15, 1985,  Meeting 
I.  Rtport  of  the  Executive  Director 

A.  Budget 

B.  1966  Annual  Report 

C.  Training 


II.  Report  of  the  Regulations  Task  Force 
Recess  for  Lunch 

12:30  p.m. 

III.  Report  of  the  General  Counsel 

IV.  Report  of  the  Office  of  Cultural  Resource 

Preservation 
VI.  New  Business 

DATE:  The  meeting  will  begin  at  9:30 
a.m.,  Friday,  July  12, 1985. 

FOn  FURTHER  INFORMATION  CONTACT: 

Additional  information  concerning  the 
meeting  is  available  from  the  Executive 
Director,  Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania 
Avenue,  NW,  Suite  809,  Washington, 
DC.  20004.  202-78&-0503, 

Dated:  June  19. 1985. 
Robert  R.  Garvey,  |r.. 

Executive  Director. 

(FR  Doc.  85-15296  Filed  6-25-85:  8:45  am) 

MIXING  CODE  4310- 10-M 

Programmatic  Memorandum  of 
Agreement  on  the  Activities  of  the 
Department  of  the  Army  at  Fort 
Monroe,  VA. 

agency:  Advisory  Council  on  Historic 
Preservation. 

action:  Notice. 


SUMMARY:  This  notice  provides 
information  about  and  invites  comments 
on  a  proposed  Programmatic 
Memorandum  of  Agreement  that 
provides  for  the  development  of  a 
Preservation  Plan  for  the  identification, 
inventory,  evaluation  and  treatment  of 
historic,  architectural  and  cultural 
properties  at  Fort  Monroe,  Virginia. 

The  Council  proposes  to  execute  a 
Programmatic  Memorandum  of 
Agreement  pursuant  to  §  800,8  of  its 
regulations  (36  CFR  Part  800)  with  the 
Department  of  the  Army  and  the 
Virginia  State  Historic  Preservation 
Officer.  The  proposed  agreement 
establishes  standards  for  a  Preservation 
Plan  at  Fort  Monroe  which  will 
coordinate  the  management  of  historic, 
architectural  and  cultural  properties 
with  the  activities  of  the  Army  on  the 
Fort.  The  Army's  responsibilities  at  the 
Fort  pursuant  to  Sections  106  and  110(f) 
of  !he  National  Historic  Preservation 
Act  will  be  fulfilled  by  implementation 
of  the  proposed  Agreement.  Interested 
parties  are  encouraged  to  obtain  a  copy 
of  the  proposed  Agreement  from  the 
Council  and  submit  comments. 


DATE:  Comments  Due:  Comments  must 
be  submitted  on  or  before  July  25,  1985. 
ADDRESS:  Executive  Director.  Advisory 
Council  on  Historic  Preservation,  The 
Old  Post  Office,  1100  Pennsylvania 
Avenue,  NW.,  Room  809.  Washington 
DC  20004. 

Dated;  June  19. 1985. 
Robert  R.  Garvey, 
Executive  Director.       * 
|FR  Doc.  85-15298  Filed  6-25-85:  8:45  am| 

BILLING  CODE  4310-10-11 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

June  21. 1985. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published,  this  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer. 
L'SDA.  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  D.C.  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20.503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
lime  will  prevent  you  from  doing  so 
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promptly,  you  should  advise  the  OM6 
Desk  Officer  of  your  intent  as  early  as 
possible. 

Extension 

•  Animal  and  Plant  Health  inspection 
Service 

7  CFR  Part  353  Phytosanitary  Export 
Certification 

PPQ  572.  577.  579 

On  occasion 

Individi^als  or  households;  Farms: 
Busiffesses  or  other  for-profit:  Federal 
agencies  or  employees:  Non-profit 
institutions:  Small  Businesses  or 
organizations:  125.000  responses: 
20.000  hours;  not  applicable  under 
3504(h) 

Leonard  Crawford.  (301)  437-8537 

•  Food  and  Nutrition  Service 
Application  for  Participation — 

Agreement  Between  School  Food 

Authority  and  USDA 
FNS  66.  67 

Recordkeeping:  Annually 
Non-profit  institutions;  1.271  responses: 

1.301  hours;  not  applicable  under 

3405(h) 
Albert  V.  Pema.  (703)  756-3600 

•  Food  and  Nutrition  Service 
Food  Requisition 

FNS  52  ( 
On  occasion 
State  or  local  governments;  8,736 

responses;  17.472  hours:  not 

applic«t)le  under  3504(h) 
Don  Mjitreary.  (703)  756-3600 

•  Food  and  Nutrition  Service 
Participation  by  Charitable  Institutions 
FNS  706-1 

Semi-Annually 

State  or  local  governments:  57 

responses;  171  hours;  not  applicable 

under  3405(h) 
Don  McCreary.  (703)  75&-3600 

•  Food  and  Nutrition  Service 
Multi-Food  Requisition 

FNS  53 

On  occasion 

State  of  local  government:  960 

responses:  2.880  hours:  not  applicable 

under  3504(h) 
Bessie  Bradford.  (703)  756-3660 

New 

•  Food  and  Nutrition  Service 

Survey  of  Computer  Applications  for  the 
Management  of  the  Child  Care  Food 
Program 

One-time  response 

State  or  local  governments:  Non-profits 
institutions;  853  responses:  426  hours: 
not  applicable  under  3405(h) 

May  Lou  Wheeler.  (703)  756-3888. 

Revision 

•  Agricultural  Stabilization  and 
Conservation  Service 


7  CFR  Part  700— Conservation  and 
Environmental  Programs  Regulations 
and  Form  ACP-245.  Request  for  Cost- 
Sharing 

ACP-245 

On  occasion 

Individuals  or  households:  Farms; 
216.400  responses:  90.167  hours:  not 
applicable  under  3504(h) 

Charles  W.  Sims.  (202)  447-7334. 

L.acTy  K.  Roberson. 

Acting  Departmental  Clearance  Officer. 
|FR  Doc.  85-15345  Filed  6-25-85;  8:45  am) 
■nxim  cooc  34io-oi-m 


Forest  Service 

Routt  National  Forest  Grazing 
Advis'iry  Board;  Meeting 

The  Routt  National  Forest  Grazing 
Advisory  Board  will  meet  July  23, 1985. 
at  the  Routt  National  Forest  Supervisor's 
Office.  29587  West  U.S.  40.  Steamboat 
Springs,  Colorado.  The  board  will  leave 
at  9:00  a.m.  to  review  management  of 
sheep  and  cattle  allotments  in  the  F.Ik 
River  drainage  on  the  Hahris  Peak 
Ranger  District. 

Other  business  will  include:  (1)  A 
short  business  meeting:  (2)  a  review  of 
the  noxious  weed  program,  sagebrush 
burning  project,  use  of  high  tension 
fencing  in  deep  snow  country,  and 
management  in  riparian  areas:  (3) 
review  the  aspen  management  program 
on  cattle  and  sheep  allotments:  (4) 
review  the  management  on  sheep 
allotments  where  tree  planting  activities 
are  occurring. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  attend  and 
participate  should  notify  Jim  Webb, 
Routt  National  Forest  (303-879-1722) 
prior  to  the  meeting.  Public  members 
may  participate  in  discussions  during 
the  meeting  at  any  time  or  may  file  a 
written  statement  following  the  meeting. 

Dated:  June  12.  1985. 

lack  Wetssling. 

Forfst  Supervisor. 

[FR  Doc  85-15307  Filed  6-25-85;  8:45  amj 

MLUtIO  cooc  S410-11-M 


Soil  Conservation  Service 

Bayou  Pierre  Watershed,  MS;  Finding 
of  No  Significant  Impact 

agency:  Soil  Conservation  Service: 
USDA. 

ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact. 


summary:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650):  the  Soil  Conser^•ation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Bayou  Pierre  Watershed.  Copiah  and 
Lincoln  Counties.  Mississippi 

FOR  FURTHER  INFORMATION  CONTACT: 
A.E.  Sullivan.  State  Conservationist.  Soil 
Conservation  Service,  Suite  1321. 
Federal  Building.  100  West  Capitol 
Street.  Jackson.  Mississippi  39269. 
telephone  601-960-5205. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  A.E.  Sullivan,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for 
watershed  protection.  The  planned 
works  of  improvement  include 
accelerated  financial  and  technical 
assistance  for  land  treatment. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal.  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contracting 
A.E.  Sullivan. 

No  administrative  action  on 
implemention  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904.  Watershed  Protection 
and  Flood  Prevention  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 
Dated:  )une  20. 1985. 

A.  E.  Sullivan. 

State  Conservationist. 

|FR  Doc.  85-15312  Filed  6-25-85;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 
(Docket  No.  50585-5085] 

Federal  Agency  Actions  Involving  use 
of  the  Metric  System  In  Providing 
Meteorological  Services  and 
Supporting  Research 

agency:  Office  of  the  Secretary. 
Assistant  Secretary  for  Productivity, 
Technology  and  Innovation,  Commerce. 

SUMMARY:  This  notice  is  published  to 
inform  interested  parties  and  the  public 
of  the  policy  of  the  Federal  agency 
members  of  the  Interdepartmental 
Committee  on  Meteorological  Services 
and  Supporting  Research  (ICMSSR)  to 
implement  certain  actions  involving  the 
use  of  the  metric  system  in  providing 
meteorological  services  and  supporting 
research. 

The  actions  described  in  this  notice 
relate  only  to  the  policies  and 
procedures  of  the  Federal  agencies  in 
the  gathering  and  exchange  of  weather 
data  for  use  by  Federal  agencies 
themselves.  These  actions  thus  are  not 
intended  to  affect  the  general  public, 
although  they  may  affect  Federal  agency 
procurement  of  weather  systems  from 
the  private  sector. 

EFFECTIVE  DATE  OF  ACTIONS:  All  of  the 
policies  mentioned  in  this  notice  were 
adopted  at  the  meeting  of  the  ICMSSR 
on  October  4. 1983.  Portions  of  these 
policies  have  been  implemented,  though 
no  effective  date  for  implementation  has 
been  prescribed  except  for  termination 
of  the  use  of  the  unit  "bar"  on  December 
31, 1985. 
FOR  FURTHER  INFORMATION  CONTACT. 

General:  For  further  information  about 
the  purpose  of  the  actions  announced  in 
this  notice  and  their  relationship  to 
Federal  laws  and  policies  concerning 
the  use  of  the  metric  system  within  the 
United  States,  contact:  Gerald  T. 
Underwood,  Director,  Office  of  Metric 
Programs,  U.S.  Department  of 
Commerce.  Washington.  DC.  20230. 
Phone:  202-377-0944. 

Specific:  For  further  information  about 
any  particular  action  announced  in  this 
notice,  contact:  G.  Stanley  Doore,  Office 
of  the  Federal  Coordinator  for 
Meteorological  Services  and  Supporting 
Research,  Suite  300, 11426  Rockville 
Pike,  Rockviile,  Maryland  20852.  Phone: 
301-443-8704. 

Background 

Through  the  ICMSSR,  which  was 
created  by  the  Office  of  Management 
and  Budget  in  1964  (at  that  time  known 
as  the  Bureau  of  the  Budget)  under  ONffl 
Circular  A-62,  Federal  agencies 


coordinate  their  actions  relating  to 
meteorological  services  and  supporting 
research.  Thirteen  Government  agencies 
engaged  in  meteorological  activities,  or 
needing  meteorological  services,  are 
represented.  These  are  the  Departments 
of  Commerce,  Agriculture.  Defense, 
Energy,  Interior,  State  and 
Transportation.  The  Environmental 
Protection  Agency.  Federal  Emergency 
Management  Agency.  National 
Aeronautics  and  Space  Administration. 
National  Science  Foundation.  National 
Transportation  Safety  Board  and  the 
Nuclear  Regulatory  Commission.  The 
actions  announced  in  this  notice  were 
originally  developed  by  the  Working 
Group  on  Metric  Implementation  of  the 
ICMSSR. 

Acting  under  the  authority  of  the 
Secretary  of  Commerce  pursuant  to  the 
Metric  Conversion  Act  (Pub.  L.  94-168, 
89  Stat.  1007;  15  U.S.C.  205),  the 
Assistant  Secretary  for  Productivity, 
Technology  and  Innovation  is 
responsible  for  the  overall  coordination 
of  Federal  actions  to  facilitate  the 
orderly  transition  to  the  use  of  the 
metric  system  within  the  United  States. 

Actions 

General 

Through  the  ICMSSR,  the  various 
Federal  agencies  have  decided  to 
complete  the  transition  to  their  use  of 
the  metric  system  of  measurement  as  the 
basic  "common  denominator"  for 
meteorological  data  gathering  and 
internal  data  exchange.  The  metric 
system  is  defined  as  the  International 
System  of  Units  as  established  by  the 
General  Conference  on  Weights  and 
Measures  in  1960  and  as  interpreted  or 
modified  for  the  United  States  by  the 
Secretary  of  Commerce.  Although  the 
metric  system  will  immediately  be 
regarded  as  the  standard  within  and 
among  the  agencies,  no  action  will  be 
taken  that  requires  unreasonable  costs, 
or  costs  solely  to  achieve  the  transition. 
Although  these  policies  have  been 
adopted  by  the  agencies,  the  full 
implementation  will  be  on  an  "as  soon 
as  practicable"  basis. 

The  decisions  announced  in  this 
notice  do  not  affect  reporting  of  weather 
data  to  the  media  or  the  general  public. 
Even  insofar  as  the  announced  policies 
would  require  procurement  in  the  future 
o{  meteorological  equipment  capable  of 
readout  in  metric  units,  they  do  not 
preclude  the  use  of  equipment  having 
dual  readout  capabilities.  Also,  the 
policies  do  not  call  for  procurement  of 
metric  capable  equipment  which  is 
significantly  more  costly  than  similar 
non-metric  capable  equipment. 


Although  the  kilopascal  is  being 
adopted  as  the  basic  unit  of  pressure  for 
data  gathering  and  reporting  among 
Federal  agencies,  thiSnWiH  not  apply  to 
aeronautical  operations.  For  such 
operations,  inches  of  mercury  or 
hectopascals  will  continue  to  be  used  as 
appropriate.  However,  for  other 
purposes  the  agencies  have  decided  to 
phase  out  the  use  of  units  of  pressure 
other  than  the  kilopascal  by  December 
31, 1985.  This  decision  conforms  to  the 
policies  of  the  World  Meteorological 
Organization  (WMO)  and  the 
International  Civil  Aviation 
Organization  (ICAO). 

Actions 

1.  All  Federal  Automated  Weather 
Information  Systems  should  use  metric 
units  as  the  common  denominator 
within  those  systems  and  for 
interagency  weather  data  exchange. 
However,  retrofitting  existing  equipment 
or  modifying  existing  specifications  for 
new  instruments  is  not  required.  The 
standard  formats  document  should 
include  metric  units. 

2.  The  Federal  Standard  Definitions 
for  Weather  parameters  should  be  in 
metric  of  all  weather  elements.  Non- 
metric  units  may  be  included 
parenthetically. 

3.  Standard  specifications  for  future 
Federal  procurement  of  weather 
observing  equipment  should  be  written 
to  ensure  that  such  equipment  provides 
for  recording  and  readout  in  metric  units 
and.  if  required,  for  recording  and 
readout  in  non-metric  units. 

4.  The  agencies  will  use  the  kilopascal 
for  all  purposes  except  aeronautical 
operations  where  inches  of  mercury  or 
hectopascal  may  be  used  as  appropriate. 
Use  of  the  unit  bar  will  be  phased  out. 
and  terminated  on  December  31, 1985. 
However,  retrofitting  existing  systems  or 
modifying  existing  specifications  for 
new  systems  is  not  required. 

Dated:  )une  20,  1985. 
D.  Bruce  MerriBeld, 
Assistant  Secretary  for  Productivity. 
Technology  and  Innovation. 
[FR  Doc.  8V15294  Filed  6-25-85:  8:45  am) 

BILUNa  CODE  3510-1S-M 


International  Trade  Administration 

Notice  of  Applications  for  Duty-Free 
Entry  of  Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966 
(Public  Law  89-651;  80  Stat.  897;  15  CFR 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 


26394 


Federal  Register  /  Vol.  50.  No.  123  /  Wednesday.  June  26.  1985  /  Notices 


equivalent  scientiHc  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with 
Subsections  3(n.5{a)  (3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff.  U.S.  Department  of  Commerce. 
Washington.  DC.  20230.  Applications 
may  be  examined  between  8:30  a.m.  and 
5:00  p.m.  in  Room  1523,  U.S.  Department 
of  Commerce.  14th  and  Constitution 
Avenue  NW.,  Washington.  D.C. 

Docket  No.  85-197.  Applicant:  U.S. 
Department  of  Agriculture.  Agricultural 
Research  Service,  800  Buchanan  Street. 
Albany,  CA  94710.  Instrument:  Thermal 
Ionization  Mass  Spectrometer  System. 
Model  261  and  Accessories. 
Manufacturer:  Finnigan  MAT,  West 
Germany.  Intended  use:  Studies  of 
biological  samples  from  human 
experiments,  enriched  with  stable 
isotopes  of  minerals.  A  variety  of  human 
nutrition  expenments  will  be  conducted 
to  gain  a  better  understanding  of 
mineral  metabolism  in  humans. 

The  work  requires  extremely  high 
precision  analysis  and  automation  is 
essential  so  that  enough  samples  can  be 
analyzed  to  answer  questions  on 
mineral  kinetics  in  man.  Application 
received  by  Commissioner  of  Customs: 
May  16, 1985. 

Docket  No.  85-198.  Applicant: 
University  of  Pittsburgh.  3700  OHara 
Street,  B48  Benedum  Hall.  Pittsburgh.  PA 
15261.  Instrument  Electron  Microscope. 
Model  IEM-2000FX  with  Accessories. 
Manufacturer  JEOL  Japan.  Intended 
use:  Study  of  phase  transformations  in 
(1)  metallic,  ceramic,  and  polymeric 
systems.  (2)  mechanical  properties,  (3) 
high  temperature  corrosion  and 
oxidation,  (4)  magnetic  materials,  (5) 
phases  in  glasses  and  ceramics.  (6) 
morphology  of  polymer  phases,  and  (7] 
morphology  of  catalysts.  The  research 
pursued  is  fundamental,  always 
publishable,  which  varies  from  very 
basic  to  more  applied.  Specific  areas  of 
research  include  the  following  areas: 

(1)  Research  on  high  temperature 
materials,  hot  corrosion  and  oxidation 
of  superalloys. 

(2)  Physical  metallurgy,  phase 
transformations,  magnetic  materials. 

(3)  Physical  metallurgy, 
thermomechanical  processing, 
engineering  steels. 

(4)  Polymers,  morphology  and 
crystallization. 

[5 1  Ceramics,  hot  corrosion,  electronic 
ceramics. 

(6)  Ion  implantation,  nuclear  physics. 
|7)  Catalysts,  morphology  and  life. 


Application  Received  by 
Commissioner  of  Customs:  May  17, 1935. 

Docket  No.  8&-199.  Applicant:  U.S. 
Geological  Survey.  Western  Region,  345 
Middlefield  Road,  M/S  434,  Menlo  Park, 
CA  94025.  Instrument:  Mass 
Spectrometer,  Model  MAT  261. 
Manufacturer:  Finnigan  MAT,  West 
Germany.  Intended  use:  The  instrument 
is  intended  to  be  used  to  determine 
geologic  sources  and  geologic  ages  of 
rocks  and  solutes  derived  from  those 
rocks  by  natural  surface  and 
groundwater,  and  to  analyze  for  trace 
elements.  Application  received  by 
Commissioner  of  Customs:  May  17,  1985. 

Docket  No  85-200.  Applicant: 
University  of  Minnesota.  Mineral 
Resources  Research  Center,  56  East 
River  Road,  Minneapolis,  MN  55455. 
instrument:  Scanning  Electron 
Microscope.  Model  QS-1.  Manufacturer 
CSIRO,  Australia.  Intended  use:  Study 
of  mineral  products  processed  in  North 
American  mineral  processing  plants. 
The  initial  focus  will  be  on  Minnesota 
taconite  materials  and  will  subsequently 
expand  to  cover  sulfide  minerals, 
industrial  minerals  and  relevant  basic 
rock  mineralogical  studies.  Graduate 
students  will  also  be  trained  in  the 
operation  and  application  of  QEM-SEM 
as  part  of  relevant  thesis  research 
projects.  Application  received  by 
Commissioner  of  Customs:  May  21,  1985. 

Docket  No  85-201.  Applicant:  The 
Pennsylvania  State  University 
(MSHMC).  The  Department  of 
Microbiology,  P.O.  Box  850.  Hershey.  PA 
17033.  Instrument:  Electron  Microscope. 
Model  EM  10-CAS  with  Accessories. 
Manufacturer:  Carl  Zeiss,  Inc.,  West 
Germany.  Intended  use:  The  instrument 
is  intended  to  be  used  for  conducting  the 
following  experiments: 

(a)  determine  the  particle  to  plaque- 
forming  units  ratio.  (2)  compare  the 
morphologies  of  cells  and  tissues, 
normal  and  malignant,  before  and  after 
virus  infection  or  transformation:  and  (3) 
measure  the  length  of  DNA.  Application 
received  by  Commissioner  of  Customs: 
May  21, 1965. 

Docket  No.  85-202.  Applicant: 
Columbia  University  (College  of 
Physicians  &  Surgeons),  Ophthalmology 
Research,  630  West  168th  Street,  New 
York.  NY  10032.  Instrument:  Electron 
Microscope,  Model  EM  lOCA  and 
Accessories.  Manufacturer.  Carl  Zeiss, 
We^t  Germany.  Intended  use: 
Ultrastructural  examination  of  tissue 
samples  of  diseased  human  eyes  to 
provide  information  for  the  best  medical 
treatment  and  for  research  purposes. 
Application  received  by  Commissioner 
of  Customs:  May  21, 1985. 

Docket  No.  85-203.  Applicant:  The 
Jackson  Laboratory,  Bar  Harbor,  ME 


04609.  Instrument:  Electron  Microscope, 
Model  JEM-IOOCXII  and  Accessories. 
Manufacturer:  JEOL  Co.,  Ltd.,  Japan. 
Intended  use:  Analysis  of  biomedical 
specimens  for  basic  biological  research 
programs.  Experiments  will  be 
conducted  in  order  to  understand  the 
basic  biological  processes  in  normal 
cells  and  cells  in  various  disease  states. 
Application  received  by  Commissioner 
of  Customs:  May  21, 1985. 

Docket  No.  85-204.  Applicant: 
University  of  Minnesota,  Department  of 
Plant  Pathology.  304  Stakman  Hall.  1519 
Gortner  Avenue.  St.  Paul,  MN  55105. 
Instrument:  Mass  Spectrometer.  Model 
VG  7070EQ  with  Accessories. 
Manufacturer:  VG.  Instruments,  Inc., 
United  Kingdom.  Intended  use:  The 
instrument  will  be  used  to  confirm  the 
structures  of  known  and  identify 
unknown  mycotoxins  and  also  to 
construct  a  mass  spectral  library  of  the 
daughter  ions  of  the  mycotoxins.  In 
addition,  the  instrument  will  be  used  in 
the  training  of  graduate  students  who 
are  studying  problems  in 
mycotoxicology.  Application  received 
by  Commissioner  of  Customs:  May  24. 
1985. 

Docket  No.  85-205.  Applicant: 
University  of  Illinois,  Urbana- 
Champaign  Campus,  Purchasing 
Division,  223  Administration  Building, 
506  S.  Wright  Street,  Urbana.  IL  61801. 
Instrument:  Superconducting  Solenoid, 
Model  360-89.  Manufacturer:  Oxford 
Instruments  Company,  United  Kingdom. 
Intended  use:  The  instrument  is  an 
accessory  to  a  nmr  spectrometer  which 
will  be  used  for  research  which  involves 
measuring  the  spectral  absorption 
frequency,  spectral  line  shape,  and  the 
spectral  relaxation  times  of  nuclei  such 
as  'H.  "C,  •■*Pt  "'Nb,  and  many  other 
nuclei  present  in  liquids,  solids,  or  gases 
of  fundamental  scientific  interest.  Much 
of  the  research  is  aimed  at 
understanding  phenomena  at  metal 
surfaces  which  underlie  the  catalytic 
property  of  the  surfaces.  Application 
received  by  Commissioner  of  Customs: 
May  28,  1985. 

Docket  No.  85-206.  Applicant:  North 
Carolina  State  University,  Box  7212, 
Raleigh,  NC  27695-7212.  Instrument: 
Melt  Spinning  Apparatus.  Manufacturer: 
Edmund  Buhler  GmbH  and  Company, 
West  Germany.  Intended  use:  Studies  of 
rapid  solidification  of  metallic  alloys. 
The  initial  studies  will  be  concerned 
with  metastable  microstructure  and/or 
phases  produced  by  rapid  solidification 
in  NisAl-base  and  FesAl-base  materials. 
Ribbon  samples  produced  by  this 
technique  will  be  studied  in  terms  of 
their  raicrostructures,  crystal  structures, 
and  mechanical  properties.  Application 


Federal  Register  /  Vol.  50.  No.  123  /  Wednesday.  June  26.  1985  /  Notices 


26395 


received  by  Commissioner  of  Customs: 
May  28. 1985. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 

Frank  W.  Crml, 

Acting  Director.  Statutory  Import  Prograws 

Staff. 

(FR  Doc.  85-15292  Filed  6-25-85;  8:45  am) 

BlUJNa  COOC  SS1(M>S-M 

Notice  of  Applications  for  [>uty-Fre« 
Entry  of  Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Slat.  897;  15  CFR  301).  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
S  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  1523.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue  NW..  Washington.  D.C. 

Docket  No.  85-182.  Applicant: 
Children's  Hospital  Corporation,  300 
Longwood  Avenue.  Boston,  MA  02115. 
Instmment:  X-Ray  Generator.  Model 
GX-20.  Manufacturer  Marconi-Avionics 
Ltd..  United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  to  conduct 
experiments  on  the  following:  (1)  X-ray 
diffraction  patterns  obtained  from 
myelinated  tissues  of  laboratory 
animals.  (2)  isolated  filaments  and 
amyloid  from  autopsy  material  of 
Alzheimer's  diseased  brain  and  (3) 
multilayer  specimens  made  from 
reconstituted  membrane  lipids  and 
proteins.  These  experiments  will  be 
conducted  to  characterize  the 
localization  of  proteins  and  lipids  in  the 
myelin  membrane;  to  determine  what 
stabilizes  the  packing  of  the 
multilamellar  myelin  sheath:  to  establish 
the  structural  organization  of  the 
specialized  junctions  of  myelinated 
tissue;  to  determine  the  conformation  of 
the  proteins  that  constitute  the  paired 
helical  filaments  and  amyloid  in 
Alzheimer's  diseased  brain  tissue. 
Application  received  by  Commissioner 
of  Customs:  May  24, 1985. 

Docket  No.  85-39R.  Applicant: 
University  of  Chicago,  Operator  of 
Argonne  National  Laboratory,  9700 
South  Cass  Avenue,  Argonne,  IL  60439. 
Instrument:  C80  Heatflux  Calorimeter 


and  Accessories.  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  December  28. 
1984. 

Docket  No.  85-184.  Applicant: 
Brandeis  University,  Rosenstiel  Basic 
Medical  Sciences  Research  Center,  415 
South  Street.  Waltham.  MA  02254. 
Instrument:  Electron  Microscope,  Model 
EM  420  with  Accessories.  Manufacturer: 
N.V.  Philips,  The  Netherlands.  Intended 
use:  The  instrument  is  intended  to  be 
used  for  the  following  research 
programs:  (1)  Structural  studies  of 
biological  complexes  and  structural 
studies  of  cellular  actin;  (2)  Assembly  of 
viruses,  membranes  and  tissues;  (3) 
muscle  structure  and  the  contractile 
mechanism:  and  (4)  physical-chemical 
basis  for  the  contractile  mechanism.  In 
each  research  project,  the  primary  goal 
is  to  determine  the  three-dimensional 
structure  of  organized  macromolecular 
systems  and  to  understand  their 
functions  in  terms  of  dynamic  states  of 
their  structures.  Application  received  by 
Commissioner  of  Customs:  May  8, 1985. 

Docket  No.  8S-188.  Applicant: 
Oakland  University,  Institute  of 
Biological  Sciences,  Rochester,  MI  48063. 
Instrument:  Scanning  Electron 
Microscope.  Model  DS-130. 
Manufacturer:  Akashi-Seisakusho  Ltd.. 
Japan.  Intended  use:  Research  which 
will  include  structural  studies  during  (a) 
cataract  development  and  reversal,  (b) 
the  involvement  of  certain  enzymes  in 
tissue  repair  and  re-establishment  of 
transparency  of  the  lens,  (c)  the  effects 
of  intracellular  ions  on  membrane 
permeability,  (d)  cell  to  cell 
communication,  (e)  correlation  of 
morphological  changes  with  transport 
characteristics  in  the  lens,  the  pigment 
epithelium  of  the  retina  and  the  ciliary 
epithelial  cells,  (f)  endothelial  cell 
structure  and  corneal  swelling,  (g)  the 
role  of  oxidative  insult  in  the  pathology 
of  lens,  cornea  and  retina  and  (h) 
morphology  and  structure  of  trabecular 
meshwork  in  normal  glaucomatous  eyes. 
Application  received  by  Commissioner 
of  Customs:  May  13, 1985. 

Docket  No.  85-189.  Applicant:  U.S. 
Department  of  Commerce,  National 
Bureau  of  Standards,  Gaithersburg,  MD 
20899.  Instrument:  Accessories  for  an 
Ion  Microanalyzer.  Manufacturer 
Cameca.  France.  Intended  use:  The 
articles  are  accessories  for  an  existing 
ion  microanalyzer  which  is  used  for 
compositional  profiling  of  electronic 
materials,  particle  searching  and  sorting 
and  lateral  compositional  mapping. 
Application  received  by  Commissioner 
of  Customs:  May  13. 1985. 

Docket  No.  85-190.  Applicant: 
Montana  State  University.  Department 
of  Physics-CRISS  Laboratory,  Bozeman, 


MT  59717.  Instrument:  Monochromalized 
X-Ray  Source,  Model  RMC-10  with 
Accessories.  Manufacturer:  Leybold- 
Heraeus,  West  Germany.  Intended  use: 
Studies  of  a  broad  variety  of 
semiconductors,  metals,  catalysts. 
General  basic  research  experiments  in 
surface  physics,  chemistry  and  materials 
research  will  be  conducted  to  obtain 
basic  information  on  materials  and 
surface  properties  which  is  to  be 
published  in  open  literature.  Application 
received  by  Commissioner  of  Customs: 
May  13. 1985. 

Docket  No.  85-191.  Applicant: 
Montana  State  University.  Department 
of  Physics-CRISS  Laboratory.  Bozeman. 
MT  59717.  Instrument:  Electron  Loss 
Spectrometer.  Model  ELS-22  with 
Accessories.  Manufacturer:  Leybold- 
Heraeus.  West  Germany.  Intended  use: 
Studies  of  a  broad  variety  of 
semiconductors,  metals,  catalysts. 
General  basic  research  experiments  in 
surface  physics,  chemistry  and  materials 
research  will  be  conducted  to  obtain 
basic  information  on  materials  and 
surface  properties  which  is  to  be 
published  in  open  literature.  Application 
received  by  Commissioner  of  Customs: 
May  14, 1985. 

Docket  No.  85-192.  Applicant:  Yale 
University,  Receiving,  Traffic  and 
Stores.  20  Ashmun  Street.  New  Haven, 
CT  06520.  Instrument:  Fourier  Transform 
Spectrometer,  Model  IZM05  with 
Accessories.  Manufacturer:  Bomem. 
Canada.  Intended  use:  The  instrument 
will  be  used  for  research  on  the 
dynamics  of  catalytic  and  thermal 
combustion  processes.  The  analyses  will 
be  accomplished  by  obtaining  the 
infrared  emission  spectra  of 
vibrationally  hot  gas  phase  species. 
Application  received  by  Commissioner 
of  Customs:  May  14. 1985. 

Docket  No.  85-194.  Applicant:  Baylor 
College  of  Medicine.  One  Baylor  Plaza, 
Houston.  TX  77030.  Instrument: 
Recording  Circular  Dichroism 
Spectropolarimeter,  Model  J-500A  and 
Accessories.  Manufacturer:  Japan 
Spectroscopic  Co.,  Ltd.,  Japan.  Intended 
use:  Studies  of  naturally-occurring 
protein  and  synthetic  polypeptides 
which  will  include  the  following: 

(1)  Effect  of  carbohydrate  on  the 
structure  of  lipid  binding  glycoproteins 
in  human  plasma. 

(2)  Structure-function  relationships  of 
phospholipase  As  and  phospholipid 
transfer  proteins. 

(3)  Circular  dichroic  studies  of  the 
kinetics  of  lipid-protein  association. 

(4)  Effects  of  mutations  on  the  process 
and  products  of  protein  folding 
reactions. 
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(5)  The  influence  of  secondHry 
structure  on  the  binding  of  neuropeptide 
Y  to  brain  tissue. 

(6)  Spectroscopic  studies  of  the 
structure  and  conformation  of  human 
apulipoprotein  A-IV:  Correlation  with 
lipid  affinity. 

Application  received  by 
Commissioner  of  Customs:  May  16. 1985. 

Docket  No.  85-195.  Applicant: 
University  of  Miami.  Rosensfiel  School 
of  Marine  A  Atmospheric  Sciences.  4600 
Rickcnbacker  Causeway.  Miami,  FL 
33149.  Insfru.T.cnt:  Isotope  Ratio  Mass 
Spectrometer,  Model  MAT  251. 
Manufacturer:  Finnigan-MAT.  West 
Germany.  Intended  use;  The  instrument 
will  be  used  to  measure  the  stable 
isotopes  of  hydrogen,  nitrogen,  oxygen, 
carbon  and  sulfur  as  applied  to  various 
geochemistry  sciences.  Specific  interest 
concerns  the  application  of  stable 
isotope  geochemistry  to  the  study  of  the 
transformation  of  carbonate  sediments 
into  hard  lilhified  materials.  In  addition 
the  instrument  will  be  used  in  the 
training  of  students  at  the  M.Sc.  and 
Ph.D.  level  in  the  necessary  analytical 
techniques  in  the  courses  Sedimentary 
Geochemistry,  Light  Isotope 
Geochemistry  and  Paleooreanography. 
Application  received  by  Commissioner 
of  Customs:  May  16, 1985. 

Docket  No.  85-196.  Applicant: 
I'niversity  of  New  Mexico.  Geology 
Department,  Albuquerque.  NM  87131. 
Instrument:  Mass  Spectrometer.  Model 
«354  with  Accessories.  Manufacturer: 
V(i  Instruments,  United  Kingdom. 
Intended  use:  Investigation  of  samarium- 
neodymium.  rubidium-strontium,  and 
barium  isotopic  systematics  of  earth 
materials.  Teching  tool  for  Geology  504. 
Geochronoiogy  in  which  students  will 
work  with  technical  staff  to  learn  how  to 
use  the  instrument,  then  to  conduct  their 
own  MS  or  Ph.D.  research.  Application 
received  by  Commissioner  of  Customs: 
May  16. 1965. 

ICdldiog  of  Federal  Domestic  Absi!>!ant:e 
tVogram  No.  11.105.  Importdtiun  of  Duty-Free 
KilucHtional  and  Scientific  Materials 
Frank  W.  CreeL 
.■\c!ir»(  Director.  Stalutory  Import  Profirauts 

IFR  Doc  85-15293  Filed  6-25-H5:  8:45  am| 
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Computer  Systems  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  |uly  15. 1985.  9:30  a.m..  The  Federal 
Building.  Room  2007.  450  Golden  Gate   » 
Avenue.  San  Francisco,  CA.  The 
Committee  will  continue  July  16.  in  the 
Cold  Room  of  the  Federal  Building  at 


3:30  p.m.  The  Committee  advises  the 
Office  of  Export  Administration  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
applicable  to  computer  systems  or 
technology. 

Agenda 

fuly  15.  7SI&5— Open  CSTAC  Meeting— 

9:30  a.m. — 5:30  p.m. 

Presentation  of  papers  or  comments 
by  the  public  regarding  controls  for 
computers,  software,  and  technology 
therefore.  Remarks  are  solicited  from 
individuals,  companies,  representatives, 
or  industry  association  representatives 
concerning  recommended  changes  to  the 
current  computer  related  controls  or 
restructuring  (simplification)  of  the 
control.  Recommendations  concerning 
technical  content  or  control  philosophy 
are  desired  rather  than  format  changes. 
Suggested  topics  of  comment  are  the 
following: 

(1)  Improvements  to  the  descriptions 
of  hardware,  software,  or  technology. 

(2)  Improvements  to  the  categorizing 
of  hardware,  software,  or  technology. 

(3)  Availability  (and  competition)  for 
products/technology  from  sources  not 
subject  to  U.S.  reexport  laws. 

(4)  Changes  in  the  control  parameters. 

(5)  Changes  in  the  control  levels. 
Additional  comments  will  be  solicited 

in  the  Washington.  DC.  area  on 
September  9. 1985  at  a  time  and  place  to 
be  announced  in  a  later  Federal 
Register.  CSTAC  will  work  with  the 
Industry  Coalition  on  Technology 
Transfer  to  summarize  inputs  from 
public  comments  for  presentation  to  the 
Director  of  the  Office  of  Export 
Administration  by  December  1, 1985. 
Recommendations  will  be  used  for 
COCOM  discussions  scheduled  for  the 
fall  of  1986.  In  providing  comments, 
presenters  should  be  aware  that  the  U.S. 
is  currently  developing  proposals  for 
controls  which  will  be  discussed 
throughout  1986  and  1987  for 
implementation  in  1990.  Comments 
therefore  should  consider  present  need 
for  clarification  and  future  trends. 
July  16.  7985— General  Session— 3:30 
p.m. 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Report  on  current  work  program  of 
the  subcommittees: 

a.  Foreign  Availability. 

b.  Licensing  Procedures. 

c.  Software,  and 

d.  Hardware. 

4.  New  Business. 

5.  Action  items  underway. 

6.  Action  items  due  at  next  meeting. 
Executive  Session: 


7.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  6, 
1984.  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  by  section  5(c)  of  the 
Government  In  The  Sunshine  Act.  Pub. 
L.  94-409.  that  the  m.atters  to  be 
discussed  in  the  Executive  Session 
should  be  exempt  from  the  provisions  of 
the  Federal  Advisory  Committee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(c)(l) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility.  Room  6628. 
U.S.  Department  of  Commerce, 
Telephone:  202-377-4217.  For  further 
information  or  copies  of  the  minutes  call 
202-377-2583. 

Doted;  lune  21. 1985. 
Margaret  A.  Comejo, 

Acting  Director.  Technical  Programs  Staff. 
Off:ce  of  Export  .Administration. 
[FR  Doc.  85-15389  Filed  8-25-85:  8:45  am) 
MU.INO  CODE  3S1(M)T-M 


Foreign  Availability  Subcommittee  of 
the  Computer  Systems  Technical 
Advisory  Committee;  Opening  Meeting 

A  meeting  of  the  Foreign  Availabihty 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  July  16. 1985. 1:30  p.m.,  The  Federal 
Buildir.g,  the  Gold  Room.  450  Golden 
Gate  Avenue.  San  Francisco,  CA.  The 
Foreign  Availability  Subcommittee  was 
formed  to  ascertain  if  certain  kinds  of 
equipment  are  available  in  non-COCOM 
and  Communist  countries,  and  if  such 
equipment  is  available,  then  to  ascertain 
if  it  is  technically  the  same  or  similar  to 
that  available  elsewhere 

Agenda 

1  Introduction  of  members  and  guests 


Ftdcra!  Register  /  Vol.  50,  No.  123  /  Wednesday,  June  26.  1985  /  Notices 


26397 


2.  Opening  remarks  by  the  Chairman. 

3.  Presentation  of  papers  or  comments 
by  the  public. 

4.  Status  of  the  Foregin  Availability 
Assessment  Division. 

5.  Discussion  of  the  new  foreign 
availability  regulations. 

6.  Discussion  of  TAC  foreign 
availability  submission  process. 

7.  Old  business.       | 

8.  New  Business.     I 

9.  Action  items  underway. 

10  Action  items  due  at  next  meeting. 

The  meeting  will  be  open  to  the  public 
and  a  limited  number  of  seats  will  be 
avail.ible.  To  the  extent  time  permits, 
membeis  of  the  public  may  present  oral 
statements  to  the  Committee.  Written 
statements  may  be  submitted  at  any 
time  before  or  after  the  meeting. 

For  further  information  or  copies  of 
the  minutes  call  202-377-2.S83. 

Dated:  June  21. 1985. 
Margaret  A.  Comejo. 
Acting  Director.  Technidal Programs  Staff. 
Office  of  Export  Administration. 
(FR  Doc.  85-15370  Filed  6-2.'>-85;  8:45  amj 

BILLING  CODE  351(M)T-M 


Software  Subcommittee  of  the 
Computer  Systems  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Software 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  in  open  session,  July  16. 1985,  9:30 
a.m. — the  Federal  Building,  the  Gold 
Room,  450  Golden  Gate  Avenue,  San 
Francisco,  CA.  The  Subcommittee  will 
continue  in  a  partially  closed  session 
July  17,  9:30-12:00  noon,  Room  13029. 
The  Federal  Building.  The  Software 
Subcommittee  was  formed  to  study 
computer  software  with  the  goal  of 
making  recommendations  to  the 
Department  of  Commerce  relating  to  the 
appropriate  parameters  for  controlling 
exports  for  reasons  of  national  security. 
July  16 — General  Session: 

1.  Introduction  of  members  and  guests. 

2.  Opening  remark*  by  the  Chairman. 

3.  Presentation  of  papers  or  comments 
by  the  public. 

4.  Brief  summary  of  Los  Alamos 
meeting. 

5.  Discussion  of  software  areas: 

a.  Software  development  systems: 

b.  Cross  compilers; 

c.  Network  software: 

d.  Expert  systems  and  artificial 
intelligence; 

e.  Other  topics  including  results  of 
action  items  assigned  at  Los  .Alamos 
and  new  assignments. 

6.  Discussion  of  software  control 
under  15  CFR  Part  379  to  allow  uniform 
treatment  of  all  software. 


7.  Continued  development  of  work 
plan. 

July  17 — General  Session: 

8.  Continuation  of  topics  from 
previous  day. 

9.  Action  items  underway. 

10.  Action  items  due  at  next  meetings. 

Executive  Session: 

11.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Subcommittee.  Written  statements 
may  be  submitted  at  any  time  before  or 
after  the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formerly  determined  on  February  6, 
1984.  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  by  section  5(c)  of  the 
Government  in  The  Sunshine  Act,  Pub. 
L.  94-409,  that  the  matters  to  be 
discussed  in  the  Executive  Session 
should  be  exempt  from  the  provisions  of 
the  Federal  Advisory  Committee  Act 
relating  to  open  meeting  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  US.C.  552b(c)(l) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce, 
telephone:  202-377-4217.  For  further 
information  or  copies  of  the  minutes 
contact:  Margaret  A.  Cornejo,  202-377- 
2583. 

Dated:  June  21, 1985. 

Margaret  Comejo. 

Acting  Director,  Technical  Programs  Staff 

Office  of  Export  Administration. 

I  PR  Doc.  85-15371  Filed  6-25-85;  8:45  am) 

BILLINQ  CODE  3S10-OT-M 


(C-35 1-020] 

Non-Rubber  Footwear  From  Brazil; 
Preliminary  Results  of  Administrative 
Review  of  Countervailing  Duty  Order 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 


ACTION:  Notice  of  Preliminary  Results  of 
Administrative  Review  of 
Countervailing  Duty  Order. 

SUMMARY:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  non-rubber 
footwear  from  Brazil.  The  review  covers 
the  period  January  1, 1981,  through 
October  28, 1981,  and  ten  programs. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  the  aggregate  net  subsidy  for 
the  period  to  be  5.89  percent  ad  valorem. 
Interested  parlies  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  June  26.  1985. 
FOR  FURTHER  INFORMATION  CONTACT. 
Lorenza  Olivas  or  Peggy  Clarke,  Office 
of  Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  Washington,  D.C.  20230; 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  19. 1985,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
15597)  the  final  results  of  its  last 
administrative  review  of  the 
countervailing  duty  order  on  non-rubber 
footwear  from  Brazil  (39  FR  32903, 
September  12, 1974)  and  announced  its 
intent  to  conduct  the  next  review.  As 
required  by  section  751(a)(1)  of  the 
Tariff  Act  of  1930  ("the  Tariff  Act"),  the 
Department  has  now  conducted  that 
review. 

On  June  2, 1983.  the  International 
Trade  Administration  ("the  ITC") 
published  its  determination  that  an 
industry  in  the  United  States  would  not 
be  materially  injured,  or  threatened  with 
material  injury,  by  reason  of  imports  of 
Brazilian  non-rubber  footwear  if  the 
order  were  revoked  (48  FR  24796). 
Consequently,  the  Department  published 
in  the  Federal  Register  (48  FR  28310, 
June  21. 1983)  a  revocation  of  the  order 
with  respect  to  all  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  October  29. 
1981.  the  date  of  the  ITC's  notification  to 
the  Department  of^he  request  by  the 
Brazilian  government  for  such  an  injury 
determination. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  Brazilian  non-rubber 
footwear  currently  classifiable  under 
Part  lA.  Schedule  7  of  the  Tariff 
Schedules  of  the  United  States 
Annotated,  excluding  items  700.5100 
through  700.5400,  700.5700  through 
700.7100,  and  700.9000. 
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The  review  covers  the  period  January 
1.  1981.  through  October  28, 1981.  and 
ten  programs:  (1)  Preferential  financing 
for  exports  through  CACEX;  (2)  an 
income  tax  exemption  for  export 
earnings:  |3)  preferential  financing  under 
CIC-CREGE  14-11:  (4)  BEFIEX:  (5)  CIEX: 
(G)  incentives  for  trading  companies 
(Resolution  643);  (7)  the  export  credit 
premium  for  the  IPI:  (8)  preferential 
financing  for  the  storage  of  merchandise 
destined  for  export  (Resolution  330):  (9) 
FINEX:  and  (10)  Gold  Draft  of 
Exportation. 

Analysis  of  Programs 

(1)  Preferential  Financing  for  Exports 
Thmugh  CACEX 

Under  this  program,  the  Department 
of  Foreign  Commerce  of  the  Banco  do 
Brasil  ("CACEX")  declares  companies 
eligible  to  receive  working  capital  loans 
at  preferential  rates.  These  loans  have  a 
duration  of  up  to  one  year.  During  the 
period  of  review,  each  firm  producing 
non-rubber  footwear  could  obtain 
preferential  financing  for  up  to  40 
percent  of  the  value  of  its  previous 
year's  exports. 

During  the  period  of  review, 
companies  had  loans  outstanding  under 
Resolution  641  (effective  October  22. 
1980)  and  Resolution  674  (effective 
January  22. 1981)  of  the  Banco  Central 
do  Brasil.  We  determine  that  the  benefit 
from  these  loans  occurs  when  the  cash 
flow  effect  occurs.  That  effect  occurred 
when  the  borrower  made  the 
preferential  interest  payments.  Under 
Resolution  641.  the  interest  was 
deducted  in  advance.  Resolution  674 
required  two  interest  payments,  one  180 
days  aft^r  the  loan  was  granted  and  the 
other  at  the  maturity  of  the  loan. 

To  calculate  the  subsidy  for 
Resolution  641  loans,  for  each  loan 
granted  during  the  review  period,  we 
divided  the  number  of  days  each  loan 
was  outstanding  by  365  days  and 
multiplied  that  ratio  by  the  interest 
differential.  Then  we  multiplied  the 
result  by  the  full  loan  principal  for  each 
loan.  For  Resolution  674  loans,  we 
calculated  the  subsidy  for  loans  with 
interest  payments  that  fell  due  within 
the  period  of  review  by  dividing  the 
number  of  days  of  each  interest  period 
by  365  days.  We  then  multiplied  the 
result  by  the  interest  differential  and 
then  multiplied  that  ratio  by  the  full  loan 
principal. 

To  find  the  interest  differential  for  our 
calculations,  we  compared  two  effective 
rates.  For  our  benchmark,  we  took  the 
national  average  rate  for  ihirty-day 
discounts  of  accounts  receivable  as 
reported  in  Analisc/Business  Trends. 
(This  rate  includes  the  lax  on  financial 


transactions,  from  which  loans  for  the 
preferential  financing  were  exempt.)  We 
then  compounded  this  rate  to  find  the 
effective  annual  commercial  benchmark. 
The  resulting  commercial  benchmark  for 
these  loans  was  91.64  percent.  The 
effective  preferential  rale  was  28.71 
percent  for  Resolution  641  loans.  For 
Resolution  674  loans,  the  rates  ranged 
from  23.55  percent  to  44  percent.  We 
preliminarily  determine  the  benefit  from 
this  program  to  be  1.98  percent  ad 
valorem. 

(2)  Income  Tax  Exemption  for  Export 
Earnings 

Exporters  on  non-rubber  footwear  are 
eligible  under  this  program  for  an 
exemption  for  income  tax  of  the 
percentage  of  profit  attributable  to 
export  revenue.  The  Brazilian 
government  calculates  the  tax-exempt 
fraction  of  profit  as  the  ratio  of  export 
revenue  to  total  revenue.  The  benefit 
equals  the  product  of  the  amount  of  tax- 
exempt  profit  times  the  prevailing  35 
percent  corporate  income  tax  rate.  We 
preliminarily  determine  the  benefit  from 
this  program  to  be  1.77  percent  ad 
valoivm. 

(3)  Preferential  Export  Financing  Under 
CIC-CREGE  14-11 

CIC-CREGE  14-11  is  a  progam 
operated  by  the  Banco  do  Brasil  that 
provides  preferential  financing  to 
exporters,  who  are  then  required  to 
maintain  a  minimum  fixed  level  of 
foreign  exchange  with  the  Banco  do 
Brasil.  Exporters  of  non-rubber  footwear 
participated  in  this  program  during  the 
period  of  review. 

There  is  no  maximum  interest  rate  for 
this  program  and  interest  payments  by 
the  exporters  are  normally  made 
quarterly  with  the  full  principal  to  be 
repaid  at  the  end  of  the  loan  term.  The 
preferential  interest  rates  ranged  from 
24  percent  to  55  percent  for  loans  with 
interest  payments  in  the  period  of 
review.  We  calculated  the  benefit  in  a 
manner  similar  to  that  used  for 
Resolution  674  financing,  based  on  the 
interest  payment  date  of  such  loans.  We 
preliminarily  determine  the  benefit 
conferred  by  this  program  to  be  0.55 
percent  ad  valorem. 

(41  BEFIEX 

Decree  Law  No.  77.065  of  January  20. 
1976.  authorizes  the  Commission  for 
Granting  of  Fiscal  Benefits  to  Special 
Export  Programs  ("BEFIEX")  to  provide 
a  reduction  of  up  to  90  percent  of  the 
import  duty  and  the  Industrial  Product 
Tax  ("IPI")  on  equipment.  machiner>'. 
apparatus,  instruments,  accessories,  and 
tools  imported  by  a  company  that  makes 
minimum  export  commitments.  One 


footwear  exporter  received  benefits 
under  this  program  in  1981.  Dividing  the 
benefits  by  total  exports  onf  non-rubber 
footwear  in  1981.  we  preliminarily 
determine  an  ad  valorem  benefit  of  0.04 
percent  from  this  program. 

(5)  CIEX 

Decree  Law  No.  1428  of  December  2. 
1975.  authorizes  the  Commission  for 
Export  Incentives  ("CIEX")  to  provide  a 
reduction  of  up  to  90  percent  of  the 
import  duty  and  IPI  tax  on  equipment, 
machinerj'.  apparatus,  instruments, 
accessories,  and  tools  imported  by  a 
company  that  makes  minimum  export 
commitments.  This  program  serves  the 
same  purpose  as  the  BEFIEX  program, 
but  is  aimed  at  small  companies  with 
low  production  and  trade  volumes.  One 
footwear  exporter  received  benefits 
under  this  program  in  1981.  Dividing 
these  benefits  by  total  exports  of  non- 
rubber  footwear  in  1981,  we 
preliminarily  determine  an  ad  valorem 
benefit  of  0.05  percent  from  this 
program. 

(6)  Incentives  for  Trading  Companies 
(Resolution  643) 

Under  this  program.  CACEX  declares 
trading  companies  eligible  to  receive 
loans  at  preferential  rates.  Eligible  firms 
have  access  to  a  line  of  credit  which  can 
be  drawn  down  to  purchase  goods  for 
export.  The  trading  companies  use  the 
loan  principal  as  advance  payment  for 
the  goods  purchased.  These  loans  are 
subject  to  the  same  interest  constraints 
as  Resolution  674  loans.  Normally,  the 
term  of  the  loan  is  not  to  exceed  180 
days  but  the  actual  length  varies, 
running  from  the  date  of  receipt  of  the 
loan  to  the  date  of  shipment  of  the 
goods.  The  interest  is  paid  in  full  at  the 
end  of  the  loan  term. 

During  the  period  of  review,  one  firm 
received  benefits  under  this  program  for 
the  purchase  of  non-rubber  footwear  for 
export.  However,  we  did  not  receive  the 
full  information  we  requested  on  these 
loans,  in  particular,  amounts,  dates  of 
receipt,  and  interest  payments. 
Therefore,  using  the  best  information 
available  we  calculated  the  benefit  by 
multiplying  the  estimated  loan  amount 
by  the  estimated  preferential  interest 
rate  differential.  We  estimated  the  loan 
amount  to  be  the  amount  of  exports  that 
the  footwear  exporter  shipped  through 
the  trading  company.  For  the  interest 
rate  differential,  we  used  the  weighted 
average  differential  for  1981  loans  under 
both  Resolutions  641  and  674  (55.45 
percent). 

Using  the  same  calculation  method  as 
for  Resolution  674  loans,  we 
preliminarily  determine  the  ad  valorem 
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benefit  under  this  program  to  be  0.04 
percent.  I 

17)  The  Export  Credit  Premium  for  the 
IPl 

Exporters  of  non-rubber  footwear  are 
eligible  for  the  maximum  IPI  export 
credit  premium.  The  Brazilian 
government  reimburses  in  cash  a 
percentage  of  the  f.o.b.  invoice  price  of 
the  exported  merchandise  to  exporters 
through  the  bank  involved  in  the  export 
transaction. 

The  Brazilian  government  eliminated 
the  IPI  export  credit  premium  on 
December  7, 1979  but  reinstated  it  on 
April  1, 1981.  Effective  May  4, 1981,  the 
Brazilian  government  imposed  an  export 
tax  to  offset  the  benefit  of  the  premium 
on  exports  to  the  United  States. 
However,  we  found  that  no  firms  paid 
this  tax  before  December  1982  at  which 
time  they  paid  it  without  interest  or 
penalties. 

We  consider  the  lag  in  collection  to  be 
a  benefit  to  the  exporters  equal  to  an 
interest  free  loan  in  the  amount  of  the 
tax  owed,  rolled  over  monthly  until  the 
lax  was  actually  paid.  Under  current 
practice,  the  offset  tax  is  to  be  paid  45 
days  after  the  end  of  the  month  in  which 
the  shipment  earning  the  premium 
occurred.  To  calculate  the  benefit,  we 
considered  the  interest  free  loan  to 
begin  on  the  date  the  tax  was  due  [I.e.. 
45  days  after  the  end  of  the  month  of 
shipment]. 

As  a  commercial  benchmark,  we  used 
the  compounded  monthly  discount  rafe 
(described  for  the  Resolution  674 
program).  Using  this,  we  preliminarily 
determine  the  ad  valorem  benefit  to  be 
1.46  percent. 

(8)  Other  Programs  ^ 

We  also  examined  the  following 
programs  and  preliminary  find  that 
exporters  of  non-rubber  footwear  did 
not  use  them  during  the  period  of 
review. 

a.  Preferential  Financing  for  the 
Storage  of  Merchandise  Destined  for 
Export  (Resolution  330) 

b.  Preferential  Export  Financing  under 
Resolution  68  ("FINEX"): 

c.  Gold  Draft  of  Exploration. 

Preliminary'  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  aggregate 
net  subsidy  to  be  5.89  percent  ad 
valoivm  for  the  period  of  review. 
Accordingly,  the  Department  intends  to 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  5.89  percent  of 
the  f.o.b.  invoice  price  on  any  shipments 
exported  on  or  after  January  1, 1981,  and 
entered,  or  withdrawn  from  warehouse. 


for  consumption  on  or  before  October 
28. 1981. 

As  mentioned  earlier,  as  a  result  of 
the  ITC's  negative  injury  determination, 
the  Department  revoked  this  order  (48 
FR  24796.  June  21, 1983)  with  respect  to 
all  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  October  29, 1981. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  after  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  45 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  5  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  reviev,;,  including  the 
results  of  its  analysis  of  issues  raised  in 
such  written  comments  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  355.41  of  the  Commerce 
Regulations  (19  CFR  355.41). 

Dated:  June  20, 1985. 
Alan  F.  Holtaer, 

Deputy  Assistant  Secretary.  Import 

Administration. 

(FR  Doc.  85-15346  Filed  6-2.5-85;  8:45  am] 

BILLING  CODE  3510-DS-M 


National  Oceanic  and  Atmospheric 
Administration 

Fcderazione  Nazionale  delie  Impresse 
di  Pesca,  Modification  to  General 
Permit 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  216.24(b)(4)  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
Part  216,  the  General  Permit  to  take 
marine  mammals  incidental  to 
commercial  fishing  operations  issued  to 
the  Federazione  Nazionale  delle 
Impresse  di  Pesca,  Rome  Italy,  on 
February  21, 1985  in  Category  1:  Towed 
or  Dragged  Gear,  is  modified  to  include 
the  taking  of  an  additional  twenty  five 
cetaceans. 

Accordingly  Section  2.b.  is  deleted 
and  replaced  by: 

"2.b.  Not  more  than  5  harbor  seals  and 
35  cetaceans  may  be  killed  or  seriously 
injured  annually  under  this  Permit." 

This  modification  became  effective  on 
June  20,  1985. 

The  Permit  as  modified  and 
documentation  pertaining  to  the 
modification  are  available  for  review  in 
the  following  offices: 


Assistant  Administrator,  National 
Marine  Fisheries  Service,  3300 
Whitehaven  Street  NW.  Washington. 
D.C.  20235;  and 

Regional  Director,  Northeast  Region, 
National  Marine  Fisheries  Service. 
Federal  Building,  14  Elm  Street, 
Gloucester,  Massachusetts  01930- 
3799. 
Dated:  June  20, 1985. 

Richard  B.  Roe, 

Director.  Office  of  Protected  Species  and 

Habitat  Conservation,  National  Marine 

Fisheries  Service. 

[FR  Doc.  85-15361  Filed  6-25-85:  8:45  am| 

BILUNG  CODE  3510-22-II 


Scan  Ocean,  Inc.;  Modification  to 
General  Permit 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  216.24(b)(4)  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
Part  216),  the  General  Permit  to 
incidentally  take  marine  mammals 
during  commerical  fishing  operations 
issued  to  Scan  Ocean,  Inc.,  Gloucester, 
Massachusetts,  on  February  1, 1985.  in 
Category  1:  Towed  or  Dragged  Gear,  is 
modified  to  include  the  additional  taking 
of  twenty  cetaceans.  Accordingly 
Section  2  is  deleted  and  replaced  by: 
^     "2.b.  Not  more  than  5  harbor  seals  or 
35  cetaceans  may  be  killed  or  seriously 
injured  annually  under  this  Permit." 

This  modification  is  effective  on  June 
21, 1985. 

The  Permit  and  documents  pertaining 
to  the  modification  are  available  for 
review  in  the  following  offices: 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service, 
3300  Whitehaven  Street  NW., 
Washington,  D.C.  20235;  and 
Regional  Director,  National  Marine 
Fisheries  Service,  Northeast  Region, 
14  Elm  Street  NW.,  Federal  Building. 
Gloucester,  Massachusetts  01930. 

Dated:  June  21, 1985. 
Carmen  |.  Blondin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  .Management,  National  .Marine 
Fisheries  Service. 
|FR  Doc.  85-15362  Filed  6-25-85;  8:45  am) 

BILLING  CODE  3510-22-M 

National  Tectinlcal  information  Service 

Government-Owned  Inventions; 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
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Ftireign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
fur  U.S.  companies  and  may  also  be 
available  for  licensing. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to:  Office  of  Federal  Patent 
Licensing.  U.S.  Department  of 
Commerce.  P.O  Box  1423.  Springfield. 
Virginia  22151. 

Please  cite  the  number  and  title  of 
inventions  of  interest. 
Douglas  ].  Campion, 

Cue  of  Federal  Patent  Licensing.  National 
Technical  Information  Service:  U.S. 
npp.:rtment  o*  Commerce. 

Department  of  Agriculture 

SN  6-407.232  (4.505,277) 

Implantation  Device  for  Use  in  Vivo 
Stimulation  and  Collection  of 
Monocytes  from  Perotineum  of 
Vertebrate 
S.V  6-475.784  (4.503.082) 
Method  for  Reducing  Sodium  Content 
and  Simultaneously  Increasing 
Potassium  Content  of  a  Food 
S.\  6-696,566 
Multi-Product  Wood  Processor 

Department  of  Commerce 

SN  6-732.327 
Hardware  Interpreter  for  F'mite  State 
Automata 

Department  of  Health  and  Human 
Services 

SN  6-386,991  (4.511.556) 

Inactivation  of  a  Lipid  Virus 
SN  6-468.776  (4.502.475) 

Drill  Guide  for  Bone  Plate  F'i.xation 
SN  6-675,617 

Improved  Polyethylene  Glycol  (PEG) 
Reagent 
SN  6-705.709 

Antiinflammatory  2.3- 
Didemethylcolchicine  and 
Derivatives 
SN  6-715.332 
Rapid  Bioassay  and  a  Kit  for  Peptide 
Hormones 
SN  6-717.625 
Functionaiized  Congeners  of 
Adenosine  Receptor  Agonists 
SN  6-717.692 

Human  SCLC  Autocrine  Growth 
Factors  and  Monoclonal  Antibody 
Blocking  the  Same 

Department  of  the  Air  Force 

SN  6-8.12.070  (4.506.269) 

Laminated  Thermopla.stic  Radome 
SN  6-418.113  (4.438.006) 
Perfluorinated  Aliphatic 
Polyalkylether  Lubricant  with  an 
Additive  Composed  of  an  Aromatic 
Phosphine  Substituted  with 


Perfluoroalkylether  Groups 
SN  6-539.603  (4504,329) 
IVocess  for  the  Epitaxial  Deposition  of 
ni-V  Compounds  Utilizing  a  Binar> 
Alloy  as  the  Metallic  Source 
SN  6-664.197 
Energizing  Arrangement  for  Charge 
Coupled  Device  Control  Electrodes 
SN  6-689.115 
.Apparatus  for  Non-Destructive 
Inspection  of  Blind  Holes 
SN  6-698.720 

Variable  Cycle  Engine  for  High 
Altitude  Aircraft 
S.N  6-711,936 

Plasma  Spray  Screen  Repair  Method 
SN  6-713,666 

Light- Weight  Oxygen  Delivery  Hood 
Assembly  for  Hyperbaric  Chamber 
SN  6-716,729 
Dielectric  Resonator  Oscillators  with 
Digital  Temperature  Compensation 
SN  6-720.936 

Very  High  Speed  Lap  with  Negative 
Lift  Effect 
SN  6-720,937 
Very  High  Speed  Lap  with  Positive 
Lift  Effect 
SN  6-721,833 
Optically  Pumped  Laser  System 
Having  Exfracavity  Pulse  Smoother 
SN  6-721,834 
Dielectric  Resonator  Stabilized 
Microstrip  Oscillator 
SN  6-721,968 
Method  of  Measuring  Spherical 

.Aberration  and  Apparatus  Therefor 

Department  of  the  Army 

SN  6-.361.655  (4,388,146) 

Analog  Correction  of  Quartz 
Resonator  of  Angle  Cut 
SN  6-361,657  (4.389,275) 

Quartz  Resonator  Angle  Correcti(m 
S.N  6-386.828  (4,489.392) 
Orthogonalizer  for  Inphase  and 
Quadrature  Digital  Data 
SN  6-732.120 

Microwave  Bandstop  Filter 
SN  6-733.836 

Integrated  Dual  Beam  Line  Scanning 
Antenna  and  Negative  Resistance 
Diode  Oscillator 

Environmental  Protection  Agency 

SN  6-122,941  (4,507.762) 

.Method  and  Apparatus  for  Generating 
Monopulse  Ultrasonic  Signals 

|KK  UiK    H,Vl,i303  Filed  &-2J^h.  8:45  iim| 
BHJJNG  CODE  3510-04-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  Import  Limits  for  Certain 
Apparel  Products  Produced  or 
Manufactured  In  the  Republic  of  the 
Philippines 

June  21.  1985.* 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  27, 1985, 
For  further  information  contact  jane 
Corwin.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  377- 
4212. 

Background 

A  CITA  directive  dated  December  21, 
1984  (49  FR  50231)  established  limits  for 
certain  categories  of  cotton,  wool,  and 
man-made  fiber  textile  products, 
including  Categories  336T  and  635T, 
produced  or  manufactured  in  the 
Philippines  and  exported  during  the 
agreement  year  which  began  on  January 
1.  1985.  Under  the  terms  of  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement,  effected  by  the 
exchange  of  notes  dated  November  24. 
1982,  as  amended,  between  the 
Governments  of  the  United  States  and 
the  Republic  of  the  Philippines,  and  at 
the  request  of  the  Government  of  the 
Republic  of  the  Philippines,  the  1985 
limit  for  Category'  635T  is  being 
increased  from  39,845  dozen  lo  44,626 
dozen  by  the  application  of  swing  and 
carryforward.  To  the  extent  the 
carryforward  is  used  in  1985,  it  will  be 
deducted  from  the  1986  limit  for 
Categorj'  635T.  The  limit  for  Category 
336T.  is  being  reduced  from  442,847 
duzen  to  420,304  dozen  to  account  for 
the  swing  applied  to  Category  635T,  as 
provided  in  the  bilateral  agreement. 

A  described  of  the  textile  categories 
in  terms  of  T.S.U.S. A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  5,sr09),  as 
amended  on  April  7. 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584).  April  4,  1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622),  luly 
16, 1984  (49  FR  28754).  November  9, 1984 
(49  F'R  44782),  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
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Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C.  Lenahan. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
June  21. 1985. 

Committee  for  the  Implementation  of  Textile 
agreements 

Commissioner  of  Customs, 
Department  of  the  Jrtasury.  Washington, 
DC.  20229 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
December  21, 1984  from  the  Chairman  of  the 
Committee  for  the  Implementation  of  Textile 
Agreements  concerning  imports  into  the 
United  Slaters  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Philippines  and  exported 
during  1985.' 

Effective  on  June  27. 1985.  Paragraph  1  of 
the  directive  of  December  21, 1984  is  hereby 
amended  to  include  adjusted  restraint  limits 
for  the  following  categories: 


CalegcKf 


336T. 
635T.. 


Adjusted 

12-mo 

restraml 

limit 
(doien)' 


420.304 
44.626 


■  The  hmts  tuve  not  be«r<  ad|USted  to  renecl  any  imports 
exported  alter  December  31,  1984 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  determined  that  these  actions  fall 
within  the  foreign  affairs  exception  to 
the  rulemaking  provisions  of  5  U.S.C. 
553. 

Sincerely. 
Walter  C.  Lenahan, 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  85-15347  Filed  6-25-85;  8:45  am] 

BILLING  CODE  3S10-On-M 


Amending  the  Import  Restraint  Limits 
tor  Certain  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  the  Philippines 

lune  21.  1985 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  27, 1985. 
For  further  information  contact  Jane 
Corwin,  International  Trade  Specialist, 


'  The  agreement  provides,  in  part,  that:  (1) 
.specific  limits  maybe  exceeded  during  the 
agreement  year  by  designated  percentages:  (2) 
specific  limits  may  be  adjusted  for  carryover  and 
carryforward:  and  (3)  jdministrative  arrangements 
or  adjustments  may  be  made  to  resolve  minor 
problems  arising  in  the  implcmenlalion  of  the 
agreement. 


Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  377- 
4212. 

Background 

The  Governments  of  the  United  Slates 
and  the  Republic  of  the  Philippines  have 
agreed  to  further  amend  their  Bilateral 
Cotton.  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  November  24. 
1982,  as  amended,  to  increase  the 
specific  limits  established  for  wool 
gloves  in  Category  431  to  150.000  dozen 
pairs  and  for  man-made  fiber  sweaters 
in  Category  645/646  to  114,516  dozen  for 
goods  produced  or  manufactured  in  the 
Philippines  and  exported  during  1985. 
The  1985  limit  for  wholly  non- 
continuous,  non-cel!ulosic  yams  of  man- 
made  fibers  in  Category  604  is  being 
reduced  from  2,356,939  pounds  to 
2,156,939  pounds. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924).  December  14, 
1983  (48  FR  55607),  December  30. 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1904 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C.  lenahan. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
June  21, 1985. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
D.C.  20229 
Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
December  21, 1984  which  directed  you  to 
prohibit  entry  into  the  United  States  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
the  Philippines,  in  excess  of  designated 
restraint  limits.  Effective  on  June  27, 1985,  the 
directive  of  December  21. 1984  is  hereby 
amended  to  adjust  the  following  restraint 
limits: 


Category 

Adjusted  l?-mo  restraint  limit ' 

431        

1  SO  000  dozen  pairs 

604 

2.156,939  pojnds. 

645/646 

114,516  dozen 

'  The  restraim  limits  tiave  not  tjeen  adiusted  to  reflect  any 
imports  exported  after  December  31.  1984. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 


Sincerely, 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  85-15348  Filed  ft-25-85:  8:45  amj 

BILUNO  COOC  3510-OR-M 

Limits  for  Certain  Man-Made  Fiber 
Textile  Product*  Produced  or 
Manufactured  In  the  People's  Republic 
of  China 

June  24, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E,0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  2B.  and 
27, 1985.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

On  July  2, 1984.  a  notice  was 
published  in  the  Federal  Register  (49  FR 
17192).  which  established  import 
restraint  limits  for  polyester/rayon 
lightweight  fabrics  in  Category  613  pt. 
currently  in  T.S.U.S.A.  numbers 
-^38.5039,  338.5042.  338.5043.  338.5047. 
338.5048.  338.5053.  338.5054,  338.5058, 
and  338.5059)  and  man-made  fiber 
brassieres  in  Category  649,  produced  or 
manufactured  in  China  and  exported 
during  the  twelve-month  periods  which 
began,  in  the  case  of  Category  613  pt..  on 
June  26. 1984,  and  extends  through  June 
25, 1985;  and.  in  the  case  of  Category 
649,  which  began  on  June  27, 1984  and 
extends  through  June  26. 1985.  These 
limits  are  filled. 

On  December  24, 1984  a  further  notice 
was-published  in  the  Federal  Register 
(49  FR  49879)  announcing  that,  as  of 
Januarj'  1, 1985,  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
in  order  to  prevent  market  disruption, 
would  direct  the  U.S.  Customs  Service, 
as  appropriate,  to  permit  entry  into  the 
United  States  for  consumption,  or 
withdrawal  from  warehouse  for 
consumption,  of  such  goods  which  were 
exported  during  a  prior  restraint  period 
in  excess  of  the  restraint  limit 
established  for  that  period  at  a 
prescribed  rate  per  month  during  each  of 
the  first  five  months  of  the  following 
period.  CITA  has  decided,  in  the  case  of 
imports  in  Categories  613  pt.  and  649, 
exported  from  China  on  and  after  June 
26.  and  June  27. 1984.  respectively,  to 
direct  Customs  to  permit  entry  in 
amounts  not  to  exceed  4,841,000  square 
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>ards  (Cat.  613  pf.)  and  120.B40  dozen 
(Cat.  649)  during  each  of  the  thirty-day 
periods  stipulated  in  the  letter  to  the 
C.()mnii.ss;ont.'r  of  Cubtoms  which  follows 
this  notice. 

A  df.'^criptiun  of  the  textile  catej^ories 
in  terms  of  TS  l-.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13.  1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3.  1983  (48  FR  19924).  December  14. 
U'RJ  (48  FR  55607).  December  30. 1983 
(48  FR  5"584).  April  4. 1984  (49  FR 
1H.;97).  June  23.  1984  (49  FR  2Wi22).  July 
It..  l'»84  (49  FR  28"5t).  November  9,  1984 
|49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
.schtdules  of  the  United  States 
Annotated  (1985). 

Walter  C.  Letiahan. 

f.V  •nrnian.  Committee  for  the  Imphmvntation 
i'fTf\ tile  Agreements. 

|unc  24  1985. 

Committee  for  the  Impleraentation  of  Textile 
.Agree  iTipnts 

("Dmmissianer  of  Customs. 
Drpartment  of  the  Treasury.  Washinfittni. 
DC.  20229 
Dear  Mr.  Commissioner.  Under  the  terms  of 
set  t ion  204  of  the  Agricultural  Art  of  1956.  as 
amended  (7  U.S.C.  1854).  pursuant  to  the 
Pii<)teral  Cotton.  Wool  and  Man-Made  Fibc-r 
Textile  Ajireement.  effected  by  exchange  of 
notps  dated  August  19. 1983.  as  amended, 
hftwpen  the  Governments  of  the  United 
Sidles  and  the  People's  Republic  of  China, 
md  in  accordance  with  the  provisions  of 
Fxeculive  Order  11651  of  March  3. 1972.  as 
amended,  you  are  directed,  effective  on  |une 
26.  19B5  (Cat.  613pt.')  and  June  27.  1985  (Cat 
fi4M|.  to  permit  entry  into  the  United  Stntes  for 
(.unsumption  and  withdrawal  from 
»%.K>'tiouse  for  consumption  of  man-made 
fiber  textile  products  in  Categories  613pt.' 
and  649.  produced  or  manufactured  in  the 
Pe(i[>le's  Republic  of  China  and  exported 
during  the  twelve-month  periods  which  began 
i>n  )une  2B.  1984  and  extends  through  |une  25. 
19H5  and  |une  27.  1984  and  extends  through 
li'ne  26.  1985.  respectively.. which  were  in 
excess  of  the  limits  established  for  tho.se 
periods,  in  the  following  amounts  per 
CHtexorv  in  each  thirty-day  period: 


cm- 


Amount  to  b* 


3C^liy  panod» 


'  >W  '     4  841000 


Juna  Ze.  IMS  \o  it*,  K 
19SS.  Juty  26.  1995  10 
August  24.  IMS.  August  25 
1  1965  10  Sepi  23  19t>% 
'  S«p«  24  1985  10  Oct  23 
1965.  Oct  24  1985  10  Nov 
22.  1965 


Ca«>- 
90f> 

Amount  loba 

•MWWi 

30-<layp«no(te 

649 

120.640  *»•" 

1    - 

June    21.    1985    lo    JuN    26 
1965.     July     27.      1965     to 
August  25.  1985.  August  26 
1      1965    to    Sopt     24      1965 
'      Sspl   25.    1985  10  Oct    24 
1      1965.  Oct   25.  1965  to  Nov 
1      23,  1985 

in  Category  613.  onty  TSUSA.  nunttars  338  5039. 
338  5042.  338  5043  338  5047.  338  5018  338  5053 
338  5054  336  5056  and  336  5059 

A  description  of  the  textile  categories  in 
terms  of  T.SU.S.A  numbers  was  published  in 
the  FEDER.\L  REGISTER  on  December  13. 

1982  [47  FR  55709).  as  amended  on  April  7. 

1983  (48  FR.  15175).  May  3.  1983  (48  F  R. 
19924).  December  14, 1983  (48  F  R  5,5607). 
December  30,  1983  148  F  R.  57584).  April  4. 

1984  (49  FR  13397).  )une  28. 1984  (49  FR. 
26622).  )u!y  16,  1984  (49  FR  28754).  November 
9.  1984  (49  FR  44''82).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  TARIFF 
SCHEDULES  OF  THE  UNITED  STATES 
ANNOTATED  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entr>-  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U  S.C  553. 

Sincerely. 
Walter  C.  Lenahan. 

Chairman.  Committee  for  the  Implementation 
o'  Textile  Agreements. 
|KR  Doc  85-15417  Filed  6-25-85:  8:45  am| 
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'  i:i  Categor>  613.  otJy  T.S.l'.&.^.  numt>«;r» 
-  -a  5t09.  T38  .5042  33«  S043.  338  504".  138  WM« 
1  .«  MiS3  338  SOM.  338  5058.  and  3,38  V)5<* 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Air  Force  Activities  for  Potential 
Conversion  to  Contract 

The  Air  Force  recently  announced 
additional  activities  for  potential 
conversion  to  contract.  Seven  activities 
are  to  undergo  a  cost  comparison  to 
detennine  whether  in-house  or  contract 
operation  Is  more  economical:  Aircraft 
Maintenance  (T-33)  at  Castle  AFB,  CA; 
Administrative  Switchboard  at  Maxwell 
AFB.  AL;  Base  Supply  at  the  Air  Force 
Academy.  CO;  Child  Care  Center  i\ 
Bergstrorn  AFB.  TX;  Computer 
Operations  at  Peterson  AP'B.  CO; 
Precision  Measurement  Equipment 
Laboratory  at  Maxwell  AFB,  AL; 
Vehicle  Operations  and  Maintenance  at 
Peterson  AFB,  CO.  In  addition,  five 
activities  were  announced  for  direct 
conversion  to  contract.  Since  these 
activities  involve  ten  or  fewer  civilian 
employees,  a  cost  comparison  is  not 
required  per  Pub.  L.  96-342.  as  amended. 
Mowever.  based  on  local  evaluations, 
contracting  is  expected  to  be  cost 


effective  in  each  case.  These  activities 
are  Aircraft  Maintenance  (T-33)  at 
Griffis  AFB,  NY;  Minot  AFB.  ND; 
Lanjiley  AFB.  VA;  Tyndall  AFB,  FL;  and 
McChord  AFB.  W'A. 

For  further  information  contact:  Major 
Mel  Martocchia,  Telephone  (202)  697- 
4935. 

NoriU  C.  Kohtko. 

AirFi  '.'re  Federal  Register  Liaison  Officer 
[FR  Doc  85-15304  Filed  6-25-85;  8:45  am) 

BILUNQ  CODE  3910-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Cities  Service  NGL  Pipeline  Co;  Oil 
Pipeline  Tentative  Valuation 

jane  21,  1985 

The  Federal  Energy  Regulatory 
Commission  by  order  issued  February 
10. 1978,  established  an  Oil  Pipeline 
Board  and  delegated  to  the  Board  its 
functions  with  respect  to  the  issuance  of 
valuation  reports  pursuant  to  Section 
19a  of  the  Interstate  Commerce  Act. 

Notice  is  hereby  given  that  a  tentative 
basic  valuation  is  under  consideration 
for  the  common  carrier  by  pipeline  listed 
below: 

1983  Basic  Report 

Valuation  Docket  No.  PV-1486-000 
Cities  Service  NGL  Pipeline  Company. 
P.O.  Box  300.  Tulsa.  Oklahoma 
74102. 

On  or  before  July  30, 1985,  persons 
other  than  those  specirically  designated 
in  section  19a(h)  of  the  Interstate 
Commerce  Act  having  an  interest  in  this 
valuation  may  file,  pursuant  to  rule  214 
of  the  Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure"  (18  CFR  385.214).  an  original 
and  three  copies  of  a  petition  for  leave 
to  intervene  in  this  proceeding. 

If  the  petition  for  leave  to  intervene  is 
granted  the  party  may  thus  come  within 
the  category  of  "additional  parties  as 
the  FERC  may  prescribe"  under  section 
19a(h)  of  the  Act,  thereby  enabling  it  to 
flic  a  protest.  The  petition  to  intervene 
must  be  served  on  the  individual 
company  at  its  address  shown  above 
and  an  appropriate  certificate  of  service 
must  be  attached  to  the  petition.  Persons 
specifically  designated  in  section  19a(h) 
of  the  Act  need  not  file  a  petition:  they 
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are  entitled  to  file  a  protest  as  a  matter 

of  right  under  the  statue. 

Francis  |.  Connor. 

Administrative  Officer.  Oil  Pipeline  Board. 

ire  Doc.  85-15275  Fifed  6-25-«5:  B:45  am) 
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G&T  Pipeline  Co;  Oil  Pipeline  Tentative 
Valuation  j 

lune  21. 1985 

The  Federal  Energy  Regulatory 
Commission  by  order  issued  February 
10.  1978,  established  an  Oil  Pipeline 
Board  and  delegated  to  the  Board  its 
functions  with  respect  to  the  issuance  of 
valuation  reports  pursuant  to  section 
19a  of  the  interstate  Commerce  Act. 

Notice  is  hereby  given  that  a  tentative 
valuation  is  under  consideration  for  the 
common  carrier  bj  pipeline  listed 
below:  1 

1983  Annual  Report 

Valuation  Docket  No.  PV— 1478-000 
G&T  Pipeline  Company  P.O.  Box  2511. 
Houston.  Texas  77001. 

On  or  before  July  30. 1985.  persons 
other  than  those  specifically  designated 
in  section  19a(h)  of  the  Interstate 
Commerce  Act  having  an  interest  in  this 
valuation  may  file,  pursuant  to  rule  214 
of  the  Federal  Energy  Regulatory 
Commission's  "Rules  of  Practice  and 
Procedure"  (18  CFR  385.214).  an  original 
and  three  copies  of  a  petition  for  leave 
to  interxene  in  this  proceeding. 

If  the  petition  for  leave  to  intervene  is 
granted  the  party  may  thus  come  within 
the  category  of  "additional  parties  as 
the  FERC  may  prescribe"  under  Section 
19a(h)  of  the  Act^hereby  enabling  it  to 
file  a  protest.  The  petition  to  intervene 
must  be  served  on  the  individual 
company  at  its  address  shown  above 
and  an  appropriate  certificate  of  service 
must  be  attached  to  the  petition.  Persons 
specifically  designated  in  section  19a(h| 
of  the  Act  need  not  file  a  petition;  they 
are  entitled  to  file  a  protest  es  a  matter 
v\  .'ight  under  the  statute. 
Francis ).  Connor,   | 

.■\dwinistratiw  Offker.  Oil  Pipeline  Board. 
|KR  Doc.  8.=^-15274  Piled  &-25-85:  8:45  am) 
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(Docket  Nos.  CP8S-545-000  et  al.] 

Black  Marlin  Pipeline  Co.  et  al.; 
Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Black  Marlin  Pipeline  Company 

(Docket  .No.  CP85-545-0001 
lune  19. 1985 

Take  notice  that  on  May  28, 1985. 
Black  Marlin  Pipeline  Company  (Black 
Marlin),  1200  Travis  Street,  Houston. 
Texas  77002,  filed  in  Docket  No.  CP85- 
545-000  an  application  puAuant  to 
section  7(c)  of  the  Natural  Gas  Act  and 
§  284.221  of  the  Commission's 
Regulations  for  a  certificate  of  public 
convenience  and  necessity  for  blanket 
authorization  to  transport  natural  gas 
for  other  interstate  pipeline  companies, 
all  as  more  fully  set  forth  in  the 
application  which  is  one  file  with  the 
Commission  and  open  to  public 
inspection. 

Black  Marlin  seeks  the  issuance  of  a 
certificate  of  public  convenience  and 
necessity  for  blanket  authorization  to 
perform  jurisdictional  transportation  of 
natural  gas  for  interstate  pipelines 
pursuant  to  §  284.221  of  the 
Commission's  Regulations.  Absent  the 
issuance  of  the  requested  certificate, 
said  transportation  would  require 
separate  certificate  and  abandonment 
authority  in  each  instance.  Black  Marlin 
states  that  under  the  blanket 
authorization.  Black  Marlin  would 
provide  transportation  services  on  a 
self-implementing  basis  without  further 
authorization  and  that  issuance  of  the 
blanket  certificate  would  facilitate 
transportation,  and  be  in  the  public 
interest. 

Black  Marlin  requests  blanket 
authorization  to  transport  gas  for  other 
interstate  pipeline  companies  for 
periods  of  up  to  two  years.  It  states  it 
would  comply  with  §  284.221(d)  of  the 
Commissions  Regulations. 

Comment  date:  July  10, 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  VVilliston  Basin  Interstate  Pipeline 
Company 

[Docket  No.  CPB5-534-OO0) 
lune  21.  1985. 

Take  notice  that  on  May  22. 1985. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston).  304  East  Rosser 
Avenue,  Suite  200,  Bismarck,  North 
Dakota  58501,  filed  Docket  No.  CP85- 
.534-000  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  continued 
operation  of  certain  jurisdictional 
natural  gas  facilities  and  the  continued 
transportation  of  natural  gas  in 
interstate  commerce  and  for  permission 
and  approval  to  abandon  certain 
transmission  laterals  and  two  gas 
storage  wells.  Additionally.  Williston 
requests  a  disnlaimfir  of  jurisdiction  over 


certain  facilities.  The  proposals  are 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Williston  states  that  it  has  recently 
concluded  a  thorough  review  of  its 
transportation,  exchange,  and  storage 
operations  in  order  to  ascertain  whether 
any  additional  certificate  authorization 
is  required  in  these  areas.  It  is  asserted 
that  the  review  demonstrated  that  some 
of  Williston's  jurisdictional  operations 
are  not  in  compliance  with  all 
applicable  federal  regulatory 
requirements.  Williston  states  that  it 
discovered  that  its  predecesor  and 
parent  company,  Montana-Dakota 
Utilities  Co.,  had  added  and  deleted 
compressor  facilities,  jurisdictional 
facilities  related  to  its  storage 
operations,  and  town  border  facilities 
without  the  requisite  certificate 
authority.  Williston  states  that  it  also 
discovered  that,  because  of  operational 
and  regulatory  changes,  several 
previously  nonjurisdictional 
transportation  and  exchange 
arrangements  have  now  become 
jurisdictional.  Finally,  it  is  explained 
that  the  results  of  the  review  indicate 
that  Williston  is  operating  field  tap 
facilities  for  the  delivery  of  direct  sale 
gas  and  providing  some  jurisdictional 
transportation  services  without  the 
requisite  certificate  authority.  Therefore 
Williston  requestes  the  following: 

(1)  Certificate  and  abandonment 
authorisation  for  17  compressor  units  at 
11  stations  that  have  been  installed  or 
removed  without  authorization. 

(2)  Certificate  authorization  or  a 
disclaimer  of  jurisdiction  for  12 
compressor  units  at  seven  of  the  11 
compressor  stations  with  uncertain 
jurisdictional  status. 

(3)  Certificate  and  abandonment 
authorization  for  facilities  to  permit 
storage  operations  including  digging, 
deepening  and  plugging  wells,  and 
construction  of  metering  facilities. 

(4)  Certificate  authorization  for  the 
installation  of  five  sales  taps  and  the 
relocation  of  six  sales  taps,  referred  to 
as  town  border  stations,  and 
authorization  for  the  abandonment  of 
the  sections  of  transmission  laterals  that 
were  changed  to  a  distribution  function 
as  a  result  of  the  relocation  of  the  border 
stations. 

'    (5)  Certificate  authorization  of  six 
former  non-jurisdictional  field  exchange 
arrangements  wherein  redeliveries  of 
exchange  gas  to  producers  through 
jurisdictional  facilities  are  made  to 
balance  deliveries  to  Williston. 

(6)  Certificate  authorization  for 
construction  and  operation  of  four  field 
taps  that  have  been  constructed  and  are 
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in  operation  to  make  deliveries  under 
the  T-3  transportation  service  approved 
in  Docket  So.  CP83-335-000. 

(7)  Certificate  authorization  for 
interstate  transportation  of  gas  by 
Williston  for  K  N  Energy.  Inc.  (K  N). 
which  evolved  from  a  former 
nonjurisdictional  field  exchange  via 
gathering  facilities  with  K  N  and 
authorization  for  transportation  of  gas 
by  Williston  for  K  N  of  less  then  an 
average  of  30  Mcf  of  gas  per  day  which 
MDU  failed  to  file  for  through 
administrative  oversight. 

Comment  Hale:  July  12. 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  United  Gas  Pipe  Line  Company 

|D<M.kef  .No.  CP8S-.';57-000| 

June  19.  1985. 

Take  notice  that  on  May  31.  19a5. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478.  Houston.  Texas  77001. 
filed  in  Docket  No.  CP85-557-000  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  permission  to 
abandon  partially  its  natural  gas  service 
to  Louisiana  Gas  Service  Company 
(LGS).  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  requests  authorization  (1)  to 
reduce  LGS'  maximum  daily  quantity 
(MDQ)  of  gas  for  New  Orleans  area 
service  to  120.000  Mcf  day.  (2)  to  change 
LGS'  related  minimum  billing  demand 
level  to  120.000  Mcf.  (3)  to  modify  the 
curtailment  plan  to  reflect  LGS'  reduced 
ser\  ice.  (4)  to  reduce  LGS  grouped 
MDQ  as  set  out  on  Tariff  Sheet  Nos.  6 
and  11,  and  (5)  to  made  a  pro  rata 
reduction  of  the  daily  quantity 
obligation  at  the  affected  .New  Orleans 
delivery  points.  The  reduced  service  will 
replace  the  certificated  service  United  is 
presently  rendering  LGS  under  the  May 
2, 1977.  service  agreement  between  the 
parties. 

Comment  date:  July  10. 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Transcontinental  Gas  Pile  Line 
Corporation,  Texas  Eastern 
Transmission  Corporation,  Natural  Gas 
Pipeline  Company  of  .America.  ANR 
Pipehne  Company.  Gasdel  Pipeline 
System  Incorporated 

I  Docket  No.  CPaV381-0r>4| 
June  19.  1985. 

Take  notice  that  on  |une  3, 1985 
Transcontiental  Gas  Pipe  Line 
Corporation  (Transco).  Post  Office  Box 
1.396.  Houston.  Texas  77251.  Texas 
Eastern  Transmission  Corporation 
(TETCO).  Post  Office  B<ix  2521. 


fiouston,  Texas  77252.  Natural  Gas 
Pipeline  Company  of  America  (Natural). 
701  East  22nd  Street.  Lombard.  Illinois 
60148.  ANR  Pipeling  Company.  500 
Renaissance  Center.  Detroit.  Michigan 
48243.  and  Gasdel  Pipeline  System 
Incorporated  (Gasdel).  Post  Office  Box 
570,  Newark.  New  jersey  07101.  filed  in 
Docket  No.  CP83-381-004  a  joint  petition 
to  amend  the  order  issued  July  23. 1984. 
in  Docket  No.  CP83-381-000.  et  a/.. 
puiauant  to  section  7(c)  of  the  Natural 
Gas  Act  so  as  to  authorize  a  change  in 
the  ownership  of  certain  pipeline 
facilities  located  offshore  Texas,  all  as 
more  fully  set  forth  in  the  petition  to 
amend  on  file  with  the  Commission  and 
open  to  public  inspection. 

Petitioners  state  that  by  order  issued 
July  23, 1984.  Petitioners  were 
authorized  to  construct,  install  and 
operate  in  the  High  Island  area,  south 
addition,  offshore  Texas.  (1) 
approximately  10.67  miles  of  20-inch 
pipeline  extending  from  a  connection 
with  the  30-inch  west  leg  of  High  Island 
Offshore  System  (HIOS)  in  Block  A-539 
to  production  platform  A  of  Marathon 
Oil  Company  in  Block  A-568.  (2) 
approximately  2.02  miles  of  12-inch 
pipeline  extending  from  an  underwater 
connection  with  the  above  20-inch  line 
in  Block  A-552  to  a  production  platform 
of  Mesa  Petroleum  Company  in  Block  A- 
567.  (3)  approximately  0.96  mile  of  10- 
inch  pipeline  extending  from  an 
underwater  connection  with  the  above 
20-inch  line  in  Block  A-552  to  a 
production  platform  of  Transco 
Exploration  Company  in  that  same 
Block  A-552.  and  (4)  a  meter  and 
regulatory  station  on  each  of  the  above 
production  platforms.  The  total  cost  of 
the  project  was  estimated  to  be 
$23,105,000.  It  is  explained  that 
individual  ownership  pecentages  of 
Petitioners  in  the  various  segments  of 
the  facilities  were  based  upon 
respective  maximum  daily  volumes 
expected  to  be  purchased  and 
transported  by  them  through  such 
segments. 

Petitioners  state  that  TETCO  has 
advised  the  other  Petitioners  that  it 
would  purchase  Texas  Eastern 
Exploration  Company's  fifty  percent 
interest  in  High  Island  Block  A-550. 
offshore  Texas.  It  is  indicated  that 
TETCO  and/or  others  intend  to  connect 
the  gas  reserves  by  constructing  a  line 
from  the  platform  in  High  Island  Block 
A-550  to  an  underwater  connection  vfrth 
the  above-described  20-inch  pipeline 
that  extends  from  the  30-inch  west  leg  of 
HIOS  in  Block  A-539  to  Marathon's 
production  platform  A  in  Block  A-568. 
Such  connection  would  be  0.38  mile 
downstream  of  paltform  A.  It  is  averred 
that  no  additional  pipeland  facilities 


would  be  required  to  transport  the 
additional  quantities:  however.  TETCO 
has  requested,  and  the  other  Petitioners 
have  agreed,  that  the  ownership  of  the 
line  from  the  connection  in  Block  A-568 
to  the  connection  with  HIOS  in  Block  A- 
539  be  reallocated  based  on  an 
additional  10.000  MMcf  of  capacity 
(assuming  higher  operating  pressures) 
for  TETCO  to  accommodate  the  Block 
A-550  volumes.  The  reallocated 
ownership  percentages,  it  is  explained, 
and  costs  for  all  the  Petitioners  are  set 
forth  in  the  amended  Exhibit  Z-1  to  the 
petition  to  amend. 

Comment  date:  July  10. 1985.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

5.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP85-549-0(»| 
|une  19. 1985. 

Take  notice  that  on  May  29, 1985 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street. 
Owensboro.  Kentucky  42301,  filed  in 
Docket  No.  CP85-549-000  a  request 
pursuant  ot  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  on  behalf  of  Memphis  Light, 
Gas  and  Water  Division  (Mmemphis).  as 
Agent  for  QO  Chemicals.  Inc.  (QO 
Chemicals),  under  the  certificate  issued 
in  Docket  No.  CP82-407-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  transport 
beyond  a  primary  term  of  120  days  up  to 
1.50  billion  Btu  of  low-priority  natural 
gas  per  day  on  an  interruptible  basis  for 
Memphis/QO  Chemicals  for  ultimate 
delivery  to  QO  Chemicals  at  its 
Memphis,  Tennessee,  plant.  It  is 
estimated  that  547.5  billion  Btu  of  low- 
priority  gas  will  be  transported  on  an 
annual  basis. 

Texas  Gas  proposes  to  charge  for  its 
service  the  rate  provided  in  its  Rate 
Schedule  TSC  1  for  Rate  Schedule  G 
sales  customers,  which  is  currently  16.26 
cents. 

Texas  Gas  indicates  that  the  proposed 
transportation  by  Texas  Gas  would  be 
rendered  through  the  use  of  existing 
facilities.  Texas  Gas  also  indicates  that 
the  gas  would  be  used  for  boiler  fuel  in 
QO  Chemicals'  Memphis.  Tennessee, 
plant.  It  is  further  indicated  that  QO 
Chemicals  has  purchased  its  gas 
supplies  from  TXG  Gas  Marketing 
Company,  in  a  first  sale,  and  such  gas 
was  not  dedicate  to  interstate  commerce 
on  November  8. 1978. 
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Texas  Gas  also  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  the 
sources  of  gas  acquired  by  the  end-user. 
The  flexible  authority  requested  applies 
only  to  points  related  to  sources  of  gas 
supply,  not  to  delivery  points  related  to 
sources  of  gas  supply,  not  to  delivery 
points  in  the  market  area.  Texas  Gas 
will  file  a  report  providing  certain 
information  with  regard  to  the  addition 
or  deletion  of  sources  of  gas  as  further 
detailed  in  the  application  and  any 
additional  sources  of  gas  would  only  be 
obtained  to  constitute  the  transportation 
quantities  herein  and  not  to  increase 
those  quantities. 

Comment  date:  August  5. 1985,  in 
accordance  with  Standard  Paragraph  G 
at  th  end  of  this  notice. 

6.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc. 

(Docket  No.  CP85-531-0001 
June  21. 1985. 

Take  notice  that  on  May  21. 1985. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee), 
P.O.  Box  2511.  Houston,  Texas  77001. 
filed  in  Docket  No.  CP85-531-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act,  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  a  transportation  service  for 
Esperanza  Gas  Company  (Esperanza). 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Tennessee  is  currently 
transporting  natural  gas  for  Esperanza 
pursuant  to  the  provisions  of  5  284.101  of 
the  Commission's  Regulations  and 
section  311(a)  of  the  Natural  Gas  Policy 
Act  of  1978.  It  is  also  indicated  that  a 
report  of  this  transaction  has  been  filed 
by  Tennessee  in  Docket  No.  ST85-89. 

Pursuant  to  the  provisions  of  the 
agreement.  Tennessee  states  that  it  has 
agreed  to  endeavor  to  accept,  receive, 
transport,  and  deliver  up  to  1.500  Mcf  of 
natural  gas  per  day  for  Esperanza  from  a 
point  of  receipt  located  in  Grogan  Field, 
Nachitoches  Parish,  Louisiana.  It  is 
stated  that  Tennessee  would  return 
equal  volumes  for  Esperanza's  account 
at  either  an  interconnection  with 
Columbia  Gulf  Transmission  Company 
in  Acadia  Parish,  Louisiana  (Egan  B),  or 
the  Shell  Sheridan  plant  in  Colorado 
County,  Texas. 

It  is  stated  that  in  accordance  with  the 
agreement.  Esperanza  would  pay 
Tennessee 

(1)  For  volumes  received  from  the 
producer  for  Esperanza's  account  and 
delivered  to  Egan  B.  a  volume  charge 
equal  to  the  product  of  1114  cents 


multiplied  by  the  total  volume  in  Mcf  of 
gas  received  by  Tennessee  during  the 
month,  less  1.2  percent  of  the  volumes 
retained  by  Tennessee  for  fuel  and  uses. 

(2)  For  volumes  received  from  the 
producer  for  Esperanza's  account  and 
delivered  to  Sheridan  plant,  a  volume 
charge  equal  to  the  product  of  17.81 
cents  multiplied  by  the  total  volume  in 
Mcf  of  gas  received  by  Tennessee  during 
the  month,  less  1.2  percent  of  the 
volumes  retained  by  Tennessee  for  fuel 
and  uses. 

(3)  A  minimum  monthly  bill  which 
shall  consist  of  the  greater  of  the 
hereinabove  rates  or  a  volume  charge  of 
17.81  cents  multiplied  by  the  number  of 
days  in  said  month,  multiplied  by  66% 
percent  of  the  transportation  quantity; 
provided,  however,  the  transportation 
quantity  would  be  reduced  by  the 
volumes,  if  any.  tendered  by  Esperanza 
and  not  taken  by  Tennessee  and  would 
be  reduced  by  the  volumes  retained  for 
Tennessee's  system  fuel  and  uses. 

It  is  stated  that  the  proposed  service 
would  be  beneficial  to  Esperanza  in  that 
it  would  provide  Esperanza  with  a 
means  of  transporting  an  additional 
supply  of  natural  gas  without  its  having 
to  construct  and  operate  additional 
facilities  duplicative  to  Tennessee's 
existing  pipeline  facilities  which  are 
accessible. 

Comment  date:  July  12, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Northern  Natural  Gas  Company. 
Division  of  InterNorth,  Inc. 


Docket  No.  CP85-540-000] 
June  19, 1985. 

Take  notice  that  on  May  24, 1985. 
Northern  Natual  Gas  Company,  Division 
of  InterNorth,  Inc.  (Northern),  2223 
Dodge  Street,  Omaha,  Nebraska  68102, 
filed  in  Docket  No.  CP85-540-000  a 
request  pursuant  to  §  157.205(b)  of  the 
Commission  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205(b))  for 
authorization  to  construct  and  operate 
one  small  volume  measurement  station 
to  accommodate  natural  gas  deliveries 
to  Eleva-Strum  High  School  in 
Trempealeau  County.  Wisconsin,  under 
the  certificate  issued  in  Docket  No. 
CP82-401  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  filed  with  the 
Commission  and  open  to  public 
inspection. 

Eleva-Strum  High  School  would  be 
served  through  its  existing  distribution 
company.  Midwest  Natural  Gas,  Inc. 
(Midwest).  The  total  cost  of  its  proposed 
facility  is  estimated  to  be  $2,862. 
Northern  requests  authority  to 
construct  and  operate  one  small  volume 


measurement  station  that  would  supply 
Eleva-Strum  High  School,  through 
Midwest,  estimated  peak  day  and 
annual  deliveries  of  53Mcf  of  gas  and 
7,340  Mcf.  respectively,  for  space 
heating  purposes  in  the  fifth  year  of 
ser\'ice.  Northern  states  that  the 
proposed  delivery  to  Midwest  would  be 
within  its  currently  authorized  firm 
entitlements  which  were  approved  by 
Commissioner  order  on  September  24. 
1981.  in  Docket  No.  CP80-135.  The  rate 
schedule  applicable  to  the  proposed  sale 
through  the  proposed  facilities  would  be 
CD-I  for  Rate  Zone  B.  it  is  explained. 

Northern  further  states  that  since  the 
proposed  volumes  to  be  sold  would  be 
within  Midwest's  existing  firm 
entitlement,  the  service  rendered 
through  the  proposed  facilities  would 
have  no  impact  on  Northern's  peak  day 
and  annual  deliveries. 

Comment  date:  August  5. 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  National  Fuel  and  Gas  Supply 
Corporation 

[Docket  No.  CP85-608-000J 
June  21, 1985. 

Take  notice  that  on  June  11,  1985. 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel).  Ten  Lafayette  Square. 
Buffalo,  New  York  14203,  filed  in  Docket 
No.  CP85-608-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  limited-term  certificate  of 
public  convenience  and  necessity, 
authorizing  the  continued 
transportation,  for  a  term  ending 
December  31, 1986  of  up  to  50.000  dt 
equivalent  of  natural  gas  per  day  on 
behalf  of  National  Fuel  Gas  Distribution 
Corporation  (Distribution)  for  37 
industrial  and  large  commercial 
customers,  which  service  has  previously 
commenced  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205).  all  as 
more  fully  set  forth  in  Appendix  hereto 
and  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  the 
public  inspection. 

The  Appendix  attached  hereto 
provides  details  for  each  of  the  37 
industrial  and  commercial  customers  (27 
of  which  are  low  priority  users)  of 
Distribution  which  desire  the  natural  gas 
for  the  assurance  of  continued  service 
through  December  31. 1986.  in  order  to 
plan  their  operations. 

National  Fuel  states  that  it  would 
receive  the  subject  transportation 
volumes  at  existing  receipt  points  on  its 
system  and  would  redeliver  the  volumes 
to  Distribution  at  existing  points  of 
redelivery  as  reflected  in  applicable 
§  157.209  prior  notice  proceedings  which 
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iP  idcntifipd  in  the  attac  hed  Appendix. 
I"  is  asserted  that  such  service  would  be 
•iubiect  to  :he  avaiiiibiii'v  of  capacity 
without  depriving  National  Fuel's 
exislins  customers  which  are  dependent 
on  its  general  system  supply. 

National  P'uel  adds  that  it  would 
charge  Distribution  pursuant  to  its  Rate 


Schedule  T-1  which  provides  for  a  rate 
of  26.72  cents  per  dt  equivalent  and  2 
percent  shrinkage,  it  is  explained  that 
revenues  would  be  treated  in 
accordance  with  the  settlement 
agreement  in  Docket  No.  RP83-63-000, 
etal. 


Appendix  A— Natup^l  Fuel  Gas  Supply  CoRPOfiATiON  Eno-User  Transportation 

Customers 


Ppor  rofcce  AjCkCt 

No 


JP84-2O4-O0O 

CP»«-«S-OCO 

OP84-W3-000 

I 

CPe4-2C2  oco 

t 

CP»4- 165-000 
CP»J  142-000 
CFb6-34»-000 


CP64: 43-000 
CP94- 166-000 
CP84-101-000 
CP84- 305-000 
CP84-201  'X30 

I 

cp34-ie»-oco 

CP8^rj3-000 

I 

CP84-35-O00 
CP84-43-C0D  . 

I 

CP94-!  39-000 

t 

CP34-304-000 

CP9*-ui-oaa 

CP34-«8-O0O 
CPW- 528-000 
CP64- 164-000 
CPS4-2OO-000 
CP64- 265-000 
CP»4-IW-000 
CP94- 534-000 

CP»4-i3e-ooo 


End-irtaf 


A.TCO  C*rt)or..  QnnSion  ol  BCC.  loc 

ao  

A;terh  Spet*^  S«e«l  Corporation    

Angelica  Healthcira  S«r<Ke  G.'0i4>    

Aicaa  3i»j)»ic»  Coripfciy      

Arco  Mctais  Compiftys.  American  Bran 

BalAtanani  S»»*  Co^ 

Boo*  Ot  Cocrpanv.  me 

dautaugua  H«i*»arc  Corp..  

Oaftnq  •  Cotiipany  

Ena  WaK««alcf  Traatirwii  Plant- _ 

faro  Co»pora*ion  

G-aal  L«»w  Cition  Cofp 

Goooycat  Tire  4  Rutder  Co 

Hopes  Airniiscftjiai  Products,  hie 

Jackson  Cn»>a.  inc        

Kautnians  Sakary.  inc 

Kcflpera  Cornpany  inc 

Mcmnas  Steal  Company 

Morgan  Services,  mc 


Locaton 


N«gr<i  FaJis.  New  Yofk_„ 
I  Si  Uary't  Panna»NaW.  - 

I  Dunkirk.  New  York 

I  Balava.  New  York 1.. 

!  Dapsw.  Nsw  York „.. 

BulMa  New  York. __ 

Buttato.  New  York 

l.....do.    - 

(Jamaslovi^  Naw  Yoi1i....« 
Cnaektowaga.  New  Yorti- 

En*.  Psnnavlvana   

I  Btittato.  New  York - 

j  Nagva  FaM.  Na«  Yark„. 

I *>  

I  JamasKmn.  New  Ysrk 


Nadofial  Forga  Company _ 

O-AT  KA  M*  l^oOiiCis  Coopei alive.  Inc.. 
Ocooemai  C^*x-cal  Corp  

Pandnc*  L*j<<hy  inc 

PPG  Indbsmes.  !nc        .,, 

Raislon  Pi.nns  Company „ 

Rarxco  F.tisir<r3ns  Steal  Co 

Rapm  wvk/suks.  iry; 

Sorrento  Cheese  Co    inc 

SpaufcjKVj  F*re  Co    inc ___ 

Specal  Metals  Corp    

TAM  CeriTics  Inc 
The  SSackpoie  C<yo 
Tnco  (^oducts  Corp 
Union  CatSKle  C/vp 


Tue-9  Cof'vany. 
Wiico  Chamcal  Corp 


Fals  Creak.  Pennsyivana.. 

I  Buffalo.  New  York 

I  Oil  CKy,  Pennsylvania. 

I  Corry.  Pennaykrana 

i  Buffalo.  New  York 

I  lixin*.  Pennsylvania -.. 

!  Batavta.  New  York  

,  Niagara  Ftfs.  New  roifc— 

Buffalo.  New  York    

MeaOrilla.  Psrmsylvani*. 

.  Dunk>k.  New  York...  _ 

;  Buffalo.  New  York 

I  Oahtjtk.  New  York 

Buffalo.  New  York 

'  Tonawanda.  New  York 

,  New  llartfoid.  New  York .... 

'  Niagara  FaM.  New  York 

,  St  Mary's.  Panr»a»kr«nH 

,  BuMakJ.  New  York 

:  Nragara  Fans.  New  Yak 

i  WftaaWand.  Perr^y^vana... 

Bradkmt  Pennsylvana 


inajomum 

tranipor. 

taken 

vokim* 

<Mcf/day) 


2.500 

3.300 

2.300 

250 

1.325 

3.000 

7000 

300 

215 

300 

m 

400 

1.047 

1.500 

300 

185 

280 

1.750 

1.500 

167 

1333 

700 

648 

66 

7.000 

333 

166 

2.000 

760 

1.400 

640 

593 

1.100 

1.131 

1.833 

800 

1.500 
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bacalf  ol  a  ivgrt  pnortfy  and-uasr  tor  higr  smr.Xi  uses  for  a  Mam  thai  dees  not  ciceed  hve  ye»s 


Comment  date:  July  12. 1935.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  K  N  Energy.  Inc. 

jDockel  No.  CP85-607-000| 
|une  19. 1985. 

Take  notice  that  on  June  11.  1985.  K  N 
Ene.gy.  Inc.  (K  N).  P.O.  Box  15265. 
Lakewood.  Colorado  80215.  filed  in 
Docket  No.  CP85-607-000  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
certain  facilities  and  for  permission  to 
abandon  certain  miscellaneous 
facilities,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

K  N  seeks  authorization  to: 


(1)  Abandon  3.0  miles  of  4-inch 
pipeline  between  Buckboard  Junction 
and  the  Schramm  Tie-in  in  Colorado  and 
replace  with  8-inch  pipeline; 

(2)  Abandon  12.6  miles  of  6-inch 
pipeline  between  Cozad  and  Cambridge, 
Nebraska,  and  replace  with  8-inch 
pipeline; 

(3]  Abandon  0.2  mile  of  2-inch  pipeline 
near  Berlrand.  Nebraska,  and  replace 
with  4-inch  pipeline; 

(4)  Abandon  7.5  miles  of  8-inch 
pipeline  between  Giltner  and  Aurora. 
Nebraska,  and  replace  with  10-inch 
pipeline; 

(5^  Abandon  1.9  miles  of  4-inch 
pipeline  near  Sutton.  Nebraska,  replace 
with  2inch  pipeline,  and  install  an 
interconnect  consisting  of  0.2  mile  of  6- 
inch  pipeline  south  of  Sutton: 

1 


(6)  Relocate  the  interconnect  of  the 
Saronville,  Nebraska,  lateral  from  a  6- 
inch  pipeline  to  a  10-inch  pipeline; 

(7)  Abandon  2.1  miles  of  4-inch 
pipeline  near  Clay  Center,  Nebraska, 
and  replace  with  2-inch  pipeline; 

(8)  Abandon  31.8  miles  of  5-inch 
pipeline  between  the  Clay  Center 
compressor  station  and  the  takeoff  of 
the  Hebron,  Nebraska,  lateral  and 
replace  with  6-inch  pipeline; 

(9)  Abandon  1.4  miles  of  4-inch 
pipeline  near  Franklin.  Nebraska,  and 
replace  with  2-inch  pipeline; 

(10)  Abandon  9.2  miles  of  6-inch 
pipeline  between  Indianola  and 
McCook,  Nebraska,  and  replace  with  4- 
inch  pipeline. 

K  N  states  that  the  estimated  total 
cost  of  these  projects  would  be 
approximately  $4  54  million  and  would 
be  financed  from  current  working 
capital  or  interim  bank  loans.  K  N 
further  states  that  the  miscellaneous 
facilities  abandonment,  construction 
and  operation  authorization  sought 
herein  are  independent  of  one  another 
and  are  needed  in  order  to  maintain 
reliable  service,  to  alleviate  potential 
safety  problems,  to  remove  localized 
capacity  constraints,  and  to  enhance 
operating  flexibility  and  efficiency. 

Comment  date:  July  10. 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraplis 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington,  D.C. 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385  211  artd  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice,  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurfsdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 


Federal  Register  /  Vol.  50,  No.  123  /  Wednesday,  June  26.  1985  /  Notices 


26407 


if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Sectipn  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary.  | 

[FR  Doc.  85-15336  Filed  6-25-85:  8:45  am) 

BtLUNG  CODE  C717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

iOPP-1S0679;  PH-FRL-2853-8] 

Nevada  Department  of  Agriculture; 
Receipt  of  Application  for  Emergency 
Exemption  To  Use  Fluvalinate; 
Soliclation  of  Public  Comment 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
Acnow:  Notice.      j 

summary:  EPA  has  received  a  request 
for  an  emergency  exemption  from  the 
Nevada  Department  of  Agriculture 
(hereafter  referred  to  as  "Applicant")  to 
use  the  active  ingredient  fluvalinate  as 
an  insecticide  on  9000  acres  of  alfalfa 
grown  for  seed  throughout  the  stale.  It  is 
the  Agency's  policy  to  solicit  public 
comment  on  applications  involving 
active  ingredients  which  have  not  been 
previously  registered  for  a  food  or  feed 
use.  Accordingly,  EPA  is  soliciting 
comment  before  making  a  decision 
whether  or  not  to  grant  the  exemption. 


date:  Comments  must  be  received  on  or 

before  July  11, 1985. 

ADDRESS:  Three  copies  of  written 

comments,  bearing  the  identification 

notation  "OPP-180679, "  should  be 

submitted  by  mail  to: 

Information  Services  Section,  Program 

Management  and  Support  Division 

(TS-757C),  Office  of  Pesticide 

Programs,  Environmental  Protection 

Agency.  401  M  Street,  SW., 

Washington,  D.C.  20460. 
In  person,  bring  comments  to:  Rm.  236, 

CMa2. 1921  Jefferson  Davis  Highway 

Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
'Confidential  Business  Information 
(CBl)."  Information  so  marked  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFTl  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
inspection  in  Rm.  236  at  the  address 
given  above  from  8  a.m.  to  4  p.m., 
Monday  through  P'riday.  excluding  legal 
holdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Jim  Tompkins,  Registration 

Division  (TS-767C),  Environmental 

Protection  Agency,  401  M  Street  SW.. 

Washington.  D.C.  20460. 
Office  location  and  telephone  number: 

Rm  716  B,  Crystal  Mall  2, 1921  Jeffeson 

Davis  Highway,  Arlington,  VA  (703- 

557-1192). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  provisions  of  FIFRA  if  he 
determines  that  emergency  conditions 
exist  which  require  such  exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  to  permit  the  use  of  the 
insecticide  fluvalinate  (CAS  69409-94-5) 
on  alfalfa  grown  for  seed  in  Nevada. 
Information  in  accordance  with  40  CFR 
Part  166  was  submitted  as  part  of  this 
request. 

The  Applicant  claims  that  bee  keepers 
in  the  state  of  Nevada  require  additional 
protection  from  bee  kill  due  to  the  toxic 
effects  of  the  currently  registered 
pesticides  used  on  crops  requiring 
pollination.  Beekeepers  in  Nevada  are 
largely  dependent  on  crops  grown  for 
agricultural  purposes,  primarily  alfalfa. 


to_  provide  the  nectar  and  pollen 
necessary  to  produce  honey.  While 
alfalfa  seed  grown  in  the  state  of 
Nevada  is  primarily  pollinated  by  wild 
bees,  honeybees  are  often  attracted  to 
and  forage  in  alfalfa  seed  fields.  The 
alfalfa  grown  for  seed  is  routinely 
treated  with  insecticide  often  resulting 
in  a  kill  of  the  foraging  bees.  The 
Applicant  claims  while  it  is  possible  to 
remove  honeybee  colonies  when 
pesticides  are  to  be  applied,  it  is  not 
possible  to  remove  wild  pollinators 
which  will  be  destroyed  along  with  the 
target  pests,  and  moving  bee  colonies 
away  from  fields  receiving  treatments  is 
detrimental  to  their  strength  and  is  not 
good  for  the  well  being  of  the  colony. 
The  Applicant  is  requesting  the  use  of 
fluvalinate  because  it  will  control 
damaging  insects  on  alfalfa  while  at  the 
same  time  having  little  effect  on 
beneficial  pollinators. 

The  primary  insecticides  used  on 
alfalfa  grown  for  seed  are  dimethoate. 
demeton,  carbofuran,  methyl  parathion. 
and  oxydemeton-methyl.  The  relative 
hazard  of  these  insecticides  to 
honeybees  range  from  moderatly 
hazardous  to  hazardous.  Another 
insecticide,  the  relatively  bee-safe 
material,  trichlorfon.  has  become 
ineffective  against  the  major  insect  pests 
of  alfalfa  grown  for  seed. 

Due  to  the  potential  hazard  to  bees, 
these  products  are  not  currently 
recommended  for  use  during  bloom. 
Alfalfa  seed  growers  currently  do  not 
have  an  effective  insecticide  available 
which  is  relatively  non-hazardous  to 
bees,  allowing  use  during  bloom. 

The  Applicant  proposes  to  use  a 
maximum  of  four  applications  of  the 
product  SPUR  22EW  (22.3  percent  w/w 
fluvalinate  emulsion  in  water).  EPA 
Registration  No.:  20954-127 
manufactured  by  the  Zoecon 
Corporation,  after  bloom  at  a  maximum 
rate  of  9.6  fl.  oz./acre  (0.15  lb.  a.i.)  to 
control  Alfalfa  weevils,  leafhoppers,  pea 
aphid,  blue  alfalfa  aphid,  alfalfa  aphid, 
lygus  bugs,  spotted  alfalfa  aphid  and 
suppression  of  two-spotted  spider  mites. 
A  pre-harvest  interval  of  21 -days  is 
proposed.  The  use  season  is  from  June 
through  August. 

Spur  22EW  is  registered  for  use  on 
nonbearing  fruit  trees,  nut  trees,  vines 
and  Brussel  sprouts,  cabbage,  carrot, 
collard,  kale,  lettuce,  onion,  parsnip, 
radish,  spinach,  Swiss  chard  and 
tobacco  grown  for  seed.  Spur  currently 
may  not  be  used  on  crops  where  any 
part  of  the  crop  will  be  used  for  human 
or  livestock  consumption  or  applied  to 
trees  or  vines  which  will  be  harvested 
within  one  year. 
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This  notice  does  not  cor.sMtute  a 
decision  hy  EPA  on  the  appltcation 
itself.  Use  of  a  chemicil  under  section  18 
of  FIFRA  for  v.hich  nc  food  uses  are 
registered  has  been  detern^ined  to  be  of 
national  interest  and  therefore,  the 
Agency  hds  decided  th«it  public  notice 
and  opportunity  for  public  comment 
pursuant  to  40  CFR  166.10  is  called  for 
as  a  part  of  the  informal  adjudication  for 
specific  exemptions.  Accordingly. 
interested  persons  may  submit  written 
views  on  this  subject  to  the  Program 
Management  r;nd  Support  Division  at 
the  address  a*  j\.e.  The  comments  must 
be  received  on  or  before  July  11. 1985, 
and  should  bear  the  identifying  notation 
■■OPP-180679.'  All  written  comments 
nied  pursuant  to  this  notice  will  be 
available  for  public  inspection  in  Rm. 
236.  Crystal  Mall  No.  2  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  request  by 
Nevada. 

Dated:  |une  14. 19b5. 
Roberi  V.  Brown. 

Acting  Ditvctor.  Rcgatration  Division.  Office 
nf  Pesticide  Programs. 
|FR  Doc.  85-15103  Filed 6-25-65;  8:45  am] 
wxiNOCOOC  tsao  m  m 


[OPP-3C229A,  FRL-2852-7J 

Glyco  Inc.;  Approval  of  Pesticide 
Product  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  Glyco,  Inc.  to  register  the 
pesticide  products  "Glycoserve"  and 
"Glycoserve"  Lad.  which  contain  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Arturo  Castillo,  Product 
Manager  (PM)  32.  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Program.s.  401  M  Street  SW.. 
Washington.  DC.  20460. 
Office  location  and  telephone  number 
Rm.  244. 1 S-767C.  Environmental 
Protection  Agency.  1921  Jefferson 
Davis  Hwy.  Arlington.  VA  22202  (703- 
557-3964). 


SUPPtEMENTARY  INFORMATION:  Ei^A 
issued  a  notice,  published  in  the  Federal 
Register  of  July  6. 1983  (4fl  FR  31081). 
which  announced  that  Glyco  Inc..  51 
Weaver  Street.  PO  Box  7(io.  Greenwich. 
CT  06636.  had  submitted  applications  to 
register  the  pesticide  products 
Glycoserve"  and  Glycoserve"  Lad 
containing  the  active  ingredients  1.3- 
bis(hydroxymetheyl)-5.5- 
dintethylhydantoin  and  hydroxymethyl- 
5  5-dimethylhydantoin  at  45  and  10 
percent  respectively:  active  ingredients 
not  included  in  any  previously 
registered  products. 

The  applications  were  approved  on 
March  8. 1985  for  Glycoserve  '  (EPA  Reg. 
No.  38906-6)  and  Glycoserve  "  Lad  (EPA 
Reg.  No.  38906-5)  for  use  as  a 
preservative  in  dish  detergents,  room 
deoderizers.  and  paints. 

The  Agency  has  considered  all 
required  data  on  the  risks  associated 
with  the  proposed  uses  of  1.3- 
bis(hydroxymethyl)-5.5- 
dimethylhydantoin  and  hydroxymethyl- 
5.5-dimethylhydantoin  and  information 
on  social,  economic,  and  environmental 
benefits  to  be  derived  from  use. 
Specifically,  the  Agency  has  considered 
the  nature  of  the  chemical  and  its 
pattern  of  use.  application  methods  and 
rates,  and  level  and  extent  of  potential 
exposure.  Based  on  these  reviews,  the 
Agency  was  able  to  make  basic  health 
and  safety  determinations  which  show 
that  use  of  1.3-bis(hydroxymethyl)-5.5- 
dimethylhydantoin  and  hydroxymcthyl' 
5.5-dimethyIhydantoin,  when  used  in 
accordance  with  widespread  and 
commonly  recognized  practice,  will  not 
generally  cause  unreasonable  adverse 
effects  on  the  environment. 

More  detailed  information  on  this 
registration  is  contained  in  a  Chemical 
Fact  Sheet  on  l,3-bi8(hydroxymethyl)- 
5,5-dimethylhydantoin  and 
hydroxymnethyl-5.5-dimeth.\ihydantoin. 

A  copy  of  this  fact  sheet,  which 
provide  a  summary  description  of  the 
chemical,  use  patterns  and  formulations, 
science  findings,  and  the  Agency's 
regulatory  position  and  rationale,  may 
be  obtained  from  Registration  Division 
(TS-767C).  Environmental  Protection 
Agency.  Registration  Support  and 
Emergency  Response  Branch.  401  M 
Street  SW..  Washington.  DC.  20460. 

In  accordance  with  section  3(c)(2)  of 
FIFRA.  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA.  are  available  for  public 
inspection  in  the  Program  Management 


and  Support  Division  {TS-757C).  Office 
of  Pesticide  Programs.  Environmentjl 
Protection  Agency.  Room  236.  MC  No.  2. 
Arlington.  VA  22202  (703-557-3262). 
Request  for  ddta  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of 
Information  Office  (A-101).  401  M  Street 
SW..  Washington.  DC.  20460. 

Such  requests  should:  (1)  Identify  the 
product's  name  and  registration  number 
and  (2)  specify  the  data  or  information 
desired. 

Authority:  7  t;.SC.  136. 

Daled:|jne  11.  1985. 
Louis  P.  True,  f 

Acting  Director.  Office  of  Pesticide  Programs. 
[FR  Doc.  8."=,-14866  Filed  6-25-85;  8:45  am| 
BILLIMO  COOC  •SCO-SO-M 


IFRL-2855-61 

California  State  Motor  Vehicle 
Pollution  Control  Standards; 
Amendments  Within  the  Scope  of 
Previous  Waivers  of  Federal 
Preemption;  Summary  of 
Determination 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  scope  of  waiver  of 
Federal  preemption. 

SUMMARY:  The  California  Air  Resources 
Board  (CARB)  has  notified  EPA  that  it 
has  adopted  amendments  to  its 
Assembly-Line  Test  Procedures  for  1983 
and  subsequent  model  year  passenger 
cars,  light-duty  trucks  and  medium-duty 
vehicles.  The  amendments  revise  the 
inspection  portion  of  the  assembly-line 
test  procedures,  clarify  existing  parts  of 
the  quality  audit  test  procedure  and 
eliminate  the  window  decal 
requirement.  I  find  these  amendments  to 
be  within  the  scope  of  previous  waivers 
of  federal  preemption  granted  to 
California  for  its  assembly-line  test 
procedures.  Since  these  amendments  are 
within  the  scope  of  these  waivers,  a 
public  hearing  to  consider  them  is  not 
necessary.  However,  if  any  party  asserts 
an  objection  to  these  findings  within  30 
days  of  the  date  of  publication  of  this 
notice.  EPA  will  consider  holding  a 
public  hearing  to  provide  an  opportunity 
to  present  testimony  and  evidence  to 
show  that  there  are  issues  to  be 
addressed  through  a  section  209(b) 
waiver  determination  and  that  I  should 
reconsider  my  findings.  Otherwise,  these 
findings  will  become  final  at  the 
expiration  of  this  30-day  period. 
DATES:  Any  objections  to  the  findings  in 
this  notice  must  be  filed  within  30  days 


'  4.1  KR  54 
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of  the  dale  of  this  notice;  otherwise,  al 
the  expiration  of  this  X)-day  period 
these  findings  will  become  final.  Upon 
receipt  of  any  timely  oLjection,  EPA  will 
(.(insider  scheduling  <i  public  hearing  in 
a  subsequent  Federal  Register  notice. 
ADDRESSES:  Any  objection  to  the 
lindiiios  in  this  notice  should  be  filed 
with  Mr.  Donald  E.  Ziager.  Acting 
Director.  Manufacturers  Operations 
Division  (EN340-F).  U.S.  Envimnmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington,  DC  20460. 

Copies  of  the  California  amendments 
at  issue  in  this  notice  and  a  decision 
document  containing  an  explanation  of 
my  determination,  are  available  for 
public  inspe'ction  during  normal  working 
hours  (8;00  a.m.  to  4:00  p.m.)  at  the 
F^nvironmenlal  Protection  Agency. 
Central  Docket  Section.  Gallery  I.  401  M 
Street.  SW..  Washington.  D.C.  20460 
(Docket  En-8S-06).  Copies  of  the 
decision  document  can  be  obtained  from 
EPAs  Manufacturers  Operations 
Division  by  contacting  Ms.  McKnighl  as 
noted  below  • 

FOR  FURTHER  INFORMATION  CONTACr 
Cynthia  Garrtt  Mcknight.  Attorney/ 
Advisor.  Manufacturers  Operations 
Division  (EN-340-F).  U.S.  Environmental 
l^-otection  Agency,  Washington.  D.C. 
204m.  (202)382-2.^21. 
SUPPLEMENTARY  INFORMATION:  1  have 
determined  that  CARB's  amendments 
are  within  the  scope  of  waivers  of 
federal  preemption  previously  granted 
pursuant  to  section  209(b)  of  the  Clean 
.Air  Act.  as  amended  (Act).'  Specifically, 
the  changes  eliminate  the  steady-state 
test  portion  of  the  inspection  procedure, 
require  manufacturers  to  design  and 
implement  an  inspection  procedure  to 
include  expanded  furtctional  testing,  and 
delete  the  window  decal  requirement. 
The  amendments  also  clarify  existing 
parts  of  California's  (Quality  audit  test 
procedures.  i 

These  amendmenl$  do  not  undermine 
California's  determinjation  that  its 
standards  are,  in  thelaggiegale.  at  least 
as  protective  as  federal  standards,  raise 
no  new  issues  regarding  previous 
waivers  of  federal  prtemplion  and  are 
not  inconsistent  with  section  2021a)  of 
the  Act.  A  full  explanation  of  my 
lietermination  is  contained  in  a  decision 
document,  which  may  be  obtained  from 
KPA  ah  noted  above.; 

Since  these  amendments  are  included 
within  the  scope  of  t  previously  granted 
waivers  of  federal  preemption,  a  public 
heairng  to  consider  them  is  not 
necessary.  The  public  has  not  had  an 
opportunity  to  comniePt  in  advance  of 
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this  determination.  Therefore,  my 
determination  on  these  amendments  will 
become  final  at  the  expiration  of  30  days 
following  publication  of  this  notice, 
unless  an  objection  is  filed  and  a  public 
hearing  is  scheduled. 

My  decision  will  affect  not  only 
persons  in  California  but  also  the 
manufacturers  located  outside  the  State 
who  must  comply  with  California's 
requirements  in  order  to  produce  motor 
vehicles  for  sale  in  California.  For  this 
reason.  1  hereby  determine  and  find  that 
this  decision  is  of  nationwide  scope  and 
effect.  Accordingly,  judicial  review  of 
this  action  is  available  only  by  fiUng  a 
petition  for  review  in  thacHJnited  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
publication.  Under  section  307(b)(2)  of 
the  Act,  the  requirements  which  are  the 
subject  of  today's  notice  may  not  be 
challenged  later  in  judicial  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

This  action  is  not  a  rule  as  defined  by 
section  1(a)  of  Executive  Order  12291.  46 
FR  13193  (Februarj'  19, 1981),  because  it 
does  not  "implement,  interpret,  or 
prescribe  law  or  policy."  Therfore,  it  is 
exempt  from  review  by  the  Office  of 
Manajjement  and  Budget  as  required  for 
rules  and  regulations  by  Executive 
Order  12291.  Additionally  a  Regulatory 
impact  Analysis  is  not  being  prepared 
under  Executive  Order  12291.  for  this 
"within  the  scope"  determination  since 
it  is  not  a  rule. 

This  action  also  is  not  a  rule  as 
defined  in  the  Regulatorj'  Flexibility  Act. 
5  U.S.C.  601(2).  because  the  action  is  not 
required  to  undergo  prior  "notice  and 
comment"  under  section  553(b)  of  the 
Administrative  Procedure  Act.  or  any 
other  law.  Therefore.  EPA  has  not 
prepared  a  supporting  regulatory 
flexibility  analysis  addressing  the 
impact  of  this  action  on  small  entities 

Haicd;  June  17. 198S. 
Charles  L.  Elkins, 

Ai  ting  Assistant  Administrator  fur  A ir  and 
Radiation. 

jFR  Uoc.  B5-15324  Filed  6-25-B.5,  8:45  am) 
Billing  code  6560-50-m 


FEDERAL  RESERVE  SYSTEM 

Citicorp  et  a!.;  Applications  To  Engage 
de  Novo  in  Permissible  Nonbanking 
Activities 

Tlie  companies  listed  in  this  notice 
have  filed  an  application  under 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C, 
1843(c)(8))  and  §  225.21(a)  of  Regulation 


Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  al  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  musJl  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  16, 1985. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street.  New  York.  New  York 
10045: 

1.  Citicorp.  New  York,  New  York;  to 
engage  de  novo  through  its  direct  or 
indirect  subsidiaries  in  acting  as 
investment  and  financial  advisor  to  the 
•  extent  of  providing  portfolio  investment 
advice,  including  investment 
manage.T.ent  services,  to  individuals, 
corporations,  trustees,  and  other  persons 
and  furnishing  general  economic 
information  and  advice,  general 
statistical  forecasting  services  and 
industry  studies.  These  activities  would 
be  conducted  throughout  the  United 
States.  Great  Britain,  and  Hong  Kong. 
B  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Presque  Isle  Bancorporation.  Inc., 
Rogers  City.  Michigan;  to  engage  de 
novo  directly  in  the  providing  of 
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portfolio  investment  advice  for 
investment  of  funds  in  a  security. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  United  Banks  of  Colorado.  Inc.. 
Denver,  Colorado:  to  continue  to  engage 
in  previously  approved  direct  lending 
activities  and  to  expand  the  geographic 
scope  of  these  activities  to  include  the 
entire  United  Slates,  through  its  wholly 
owned  subsidiary.  United  Financial 
Centers,  Inc.,  Denver.  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  2a  1965. 
lamea  McAfee. 

Associate  Secretary  of  the  Board. 
|FR  Doc.  85-15357  Filed  ft-25-85:  8:45  am) 

BNJJNO  COOC  UlO-fll-H 


CNB  Corp.  et  al.;  Formatiofra  of, 
Acquisitions  by,  and  Mergers  of  Bank 
HoMIng  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Molding 
Company  Act  (12  U.S.C.  1842)  and 
i  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bunk  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842  (c)). 

F^ch  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  18. 
1985. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  CA'B  Corporation.  Cheboygan. 
Michigan:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Citizens  National  Bank 
of  Cheboygan.  Cheboygan.  Michigan. 

2.  W.D.K.  Bancorporation.  Hampton. 
Iowa:  to  become  a  bank  holding 


company  by  acquiring  97.78  or  more  of 
the  voting  shares  of  Palmer  Stale  Bank, 
Palmer.  Iowa. 

B.  Federal  Reserve  Bank  of 
Minneaplois  (Bruce  |.  Hedblom.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Yellowstone  H si  ding  Company. 
Columbus,  Montana;  to  acquire  100 
percent  of  the  voting  shares  of 
Yellowstone  Bank.  Billings.  Montana,  a 
de  novo  bank. 

C.  Federal  Reserve  Bank  of  Kansas 
Cily  (Thomas  M.  Hoenig.  Vice  Piesident) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198: 

1.  Colorado  Springs  Banking 
Corporation.  Colorado  Springs. 
Colorado;  to  acquire  35.4io  percent  of  the 
voting  shares  of  Pueblo  Bancorporation. 
Pueblo.  Colorado,  thereby  indirectly 
acquiring  Pueblo  Bank  and  Trust 
Company.  Pueblo,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System.  lune  20.  1985. 
lamas  McAfee, 

.Associate  Secretary  of  the  Board. 
i™  Doc.  85-15356  Filed  8-25-85;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

agency:  Office  of  Policy  and 
Management  Systems.  GSA. 
summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  General  Services 
Administration  (GSA)  requests  the 
Office  of  Management  and  Budget 
(OMB)  to  review  an  existing  information 
collection  and  to  reinstate  two 
previously  approved  collections. 
ADDRESSES.  Send  comment  to  Franklin 
S.  Reeder.  GSA  Desk  Officer.  Room 
3235.  NEOB.  Washington.  DC  20503.  and 
to  William  W.  Hiebert.  GSA  Clearance 
Officer.  General  Services 
Administration  (ATRAI).  Washington. 
DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
See  below. 
SUPPt.EMENTARY  INFORMATION: 

1.  Purpose 

a.  Report  of  Employment  Under 
Commercial  Activity  Contracts 

The  information  required  from 
contractors  on  the  employment  of 
former  federal  employees  is  used  to 
ensure  that  severance  pay  will  be 
properly  distributed  by  the  Government. 


Respondents  and  responses  150,  hours 
75.  Contact:  Gaye  Kester,  Office  of 
Acquisition  Policy  (202-523-4763). 

b.  Contractor's  Roport  of  Order 
Received 

The  data  from  this  collection  is  used 
by  the  Government  to  estimate 
requirements  for  new  supply  schedule 
contracts,  evaluate  the  effectiveness  of 
schedules,  and  negotiate  for  better 
prices.  Respondents,  4,300;  responses 
112,000;  and  hours  28.000.  Contact:  Rosa 
McCullough.  Office  of  Federal  Supply 
and  Services  (703-557-2741). 

Statement  of  Witness 

This  collection  provides  the 
Government  with  data  on  motor  vehicle 
accidents  by  persons  who  have 
witnessed  the  accident.  Respondents 
and  responses  1,248;  hours  416.  Contact 
Ira  Davis,  Office  of  Federal  Supply  and 
Services  (703-557-1288). 

2.  Copies  of  Proposal. 

Copies  may  be  obtained  from  the 
Directives  and  Reports  Management 
Branch  (ATRAI),  Room  3007.  GS 
Building.  Washington.  DC  20405  (202- 
566-0666). 

Ddted;  )une  18. 1985. 
lohnny  T.  Young. 

Acting  Director.  Information  Management 

Divisions. 

|FR  Doc.  85-1  ."laaa  Filed  6-25-85:  8:45  am) 
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Special  Police  Protection  for  the 
National  Archives  Building 

agency:  Office  of  Federal  Protection 
and  Safety.  GSA. 

ACTION:  Notice. 

SUMMARY:  The  General  Services 
Administration  (GSA)  will  continue  its 
current  level  of  special  police  protection 
for  the  National  Archives  Building. 
Pursuant  to  40  U.S.C.  318b.  GSA  will 
continue  these  services  on  a 
reimbursable  basis  for  a  period  of  3 
years.  GSA  will  extend  the  applicability 
of  GSA's  regulations  governing  conduct 
on  Federal  property  (41  CFR  101-20.3). 
and  enforce  such  rules  the  same  as  set 
forth  in  40  U.S.C.  318-318c. 

Date  Signed:  |une  12. 1985. 

Harvey  E.  Pryor, 

Assistant  Commissioner  for  Federal 
Protection  and  Safety. 

|FR  Doc.  85-15337  Filed  6-25-85:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Cooperative  Agreement  for  a  Project 
To  Develop  and  Apply  Screening 
Bioassays  for  Detecting  Toxic 
Substances  Availability  of  Funds  for 
Fiscal  Year  1985 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  in  Fiscal  Year  19B5  for  a 
cooperative  agreement  to  support  the 
Division  of  Laboratory  Services, 
Department  of  Health  and  Human 
Resources  for  the  State  of  Louisiana  to 
identify  and  determine  the  presence  of 
chemical  toxicity  resulting  from  any 
suspected  environmental  contamination 
;md  to  develop  a  battery  of  microbial 
bioassays  for  the  detection  of  toxic 
substances  in  biological  and 
environmental  samplel.  This  project  will 
complement  a  similar  CDC  research 
program  within  the  Center  for 
Environmental  Health  (CEH),  CDC.  The 
ultimate  goal  of  this  project  is  the 
prevention  of  illness.  Early  detection  of 
toxicants  in  the  environment  could 
provide  protection  to  the  public  by  early 
intervention,  thereby  reducing  or 
eliminating  exposure. 

Louisiana  was  selected  as  the  site  for 
this  project  because  of  its  multiple 
interest  in  environmental  public  health 
and  its  potential  for  developing 
technology  which  can  be  shared  with 
other  States.  Due  to  its  geographical 
location  on  the  Mississippi  River  and 
petrochemical  industrial  base.  Louisiana 
is  both  a  recipient  and  manufacturer  of 
numerous  highly  toxic  chemicals.  The 
Mississippi  River  drains  nearly  40 
percent  of  the  agricultural,  urban,  and 
industrial  lands  in  the  nation.  In 
addition  to  considerable  air.  surface, 
iind  ground  water  contamination, 
Louisiana  ranks  in  the  top  10  percent  of 
States  having  the  greatest  number  of 
hazardous  waste  sites  (approximately 
300).  The  health  hazards  associated  with 
all  of  these  potential  exposures  are  of 
great  concern,  yet  are  poorly  defined 
and  understood.  At  the  same  time, 
cancer  is  one  of  (he  most  serious  public 
health  problems  in  the  State  and  is  the 
second  leading  cause  of  death. 

Before  well-defined  studies  can  be 
performed  to  elucidate  the  effects  of 
to.xic  chemicals  contaminating  the 
environment,  they  must  tirst  be 
identified  and  quantitoted  so  that 
exposure  estimates  can  be  made  The 
proposed  battery  of  tests  can  provide 
the  Division  of  Laboratory  Services  of 
Louisiana  with  a  cost-effective 
lechnology  that  can  be  applied  to  a  large 


number  of  samples  in  resolution  of 
environmental  emergencies  as  well  as  a 
monitoring  and/or  screening 
mechanism,  if  applied  to  drinking  water 
and  other  environmental  compartments. 
This  technology  will  be  transferred  to 
other  State  laboratories  when 
established  and  field  evaluated. 

It  is  estimated  that  approximately 
550.00(1  will  be  available  during  Fiscal 
Year  1985  to  support  this  project. 
Continuation  awards  will  be  made  on 
the  basis  of  satisfactory  progress  in 
meeting  project  objectives  and  on  the 
availability  of  funds. 

Information  may  be  obtained  from 
Luther  E.  DeWeese,  Grants  Management 
Specialist.  Grants  Management  Branch. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control.  255  East  Paces 
Ferry  Road.  N.E.  Room  321.  Atlanta. 
Ga..  30305,  telephone  (404)  262-6575  or 
rrS  236-6575. 

(The  Catalog  of  Federal  Domestic  Assistance 
Number  is  13.282) 

Dated:  June  IB,  1985. 
WiUioni  E.  Muldoon, 

Director.  Office  of  Program  Support.  Centers 
for  Disease  Control. 

[PR  Doc.  85-15300  Filed  8-25-85:  8:45  am) 
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Food  and  Drug  Administration 
(Docket  No.  8SD-02421 

Draft  Guidelines  Supplementing  the 
Regulations  Governing  the  Review  and 
Approval  of  New  Drug  and  Antibiotic 
Marketing  Applications 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice.  

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  nine  draft  guidelines  to 
supplement  the  recently  published  final 
regulations  governing  the  review  and 
approval  of  new  drug  and  antibiotic 
marketing  applications.  The  guidelines  ^ 
are  intended  to  assist  applicants  in 
complying  with  the  requirements  of  the 
regulations.  FDA  is  making  these 
guidelines  available  in  draft  to  solicit 
public  comments  on  them.  FDA  is  also 
making  available  a  staff  manual  guide 
on  time  frames  applicable  to  the  review 
and  approval  of  marketing  applications. 
The  draft  guidelines  and  the  staff 
manual  guide  were  prepared  by  PDA's 
Center  for  Drugs  and  Biologies. 
date:  Comments  by  September  24. 1985. 
addresses:  Requests  for  copies  of  the 
draft  guidelines  may  be  made  in  w+iting 
to  the  Support  Services  Branch  (HFN- 
F.2).  Center  for  Drugs  and  Biologies.  Food 


and  Drug  Administration.  Rm.  13B-05. 
5600  Fishers  Lane.  Rockville,  MD  20857. 
or  by  telephone  to  301-443-6060.  A 
request  for  a  guideline  should  identify 
the  desired  guideline  by  its  docket 
number.  A  request  for  the  staff  manual 
guide  on  time  frames  should  request  it 
by  its  number.  CDB  4820.2.1. 

Written  comments  regarding  the  draft 
guidelines  may  be  submitted  to  the 
Dockets  Management  Branch  (HFA-305) 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane.  Rockville.  MD 
20857.  Comments  on  a  draft  guideline 
should  identify  the  guideline  by  its  title 
and  docket  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  H.  Unger.  Center  for  Drugs  and 
Biologies  {HFN-362).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-5220. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  22. 1985  (50 
FR  7452),  FDA  revised  the  regulations 
governing  the  approval  for  marketing  of 
new  drugs  and  antibiotic  drugs  for 
human  use.  This  rule— otherwise  known 
as  the  NDA  Rewrite — was  intended  to 
speed  up  the  availability  of  beneficial 
dnigs  to  consumers  by  improving  the 
efficiency  of  the  agency's  approval 
process  for  new  drugs  and  antibiotic 
drugs  while  improving  the  high  level  of 
public  health  protection  the  previous 
procedures  already  provided.  The  NTDA 
Rewrite  was  designed  to  assist  drug 
manufacturers  to  prepare  and  submit 
higher  quality  applications  and  permit 
FDA  to  review  them  more  efficiently 
and  with  fewer  delays. 

In  the  NDA  RewTite  final  regulations. 
FDA  stated  its  intent  to  supplement  the 
regulations  with  detailed  guidelines 
intended  to  provide  applicants  with 
guidance  on  application  format  and 
presentation  and  on  other  provisions  of 
the  regulations.  In  this  notice.  FDA  is 
announcing  the  availability  in  draft  of 
the  following  nine  new  guidelines: 

1.  Guideline  for  the  Format  and 
Content  of  an  Application  Summary 
[Docket  No.  85D-0247). 

2.  Guideline  for  the  Format  and 
Content  of  the  Chemistry. 
Manufacturing,  and  Controls  Section  of 
an  Application  (Docket  No.  85D-0243J. 

3.  Guideline  for  the  Format  and 
Content  of  the  Nonclinical 
Pharmacology /Toxicology  Section  of  an 
Application  [Docket  No.  85D-fl244l. 

4.  Guideline  for  the  Format  and 
Content  of  the  Human  Pharmacokinetics 
and  Bioavailability  Section  of  an 
Application  [Docket  No.  85D-0275J. 

5.  Guideline  for  the  Format  and 
Content  of  the  Microbiology  Section  of 
an  Application  [Docket  No.  85D-0245|. 
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6.  Guideline  for  the  Format  and 
Content  of  the  Statistical  Section  of  an 
Application  [Docket  No.  85D-0246|. 

7.  Guideline  on  Formatting. 
Assembling,  and  Submitting  New  Drug 
and  Antibiotic  Applications  (Docket  No. 
85D-0248|. 

8.  Submission  in  Microfiche  of  the 
Archival  Copy  of  an  Application 
[Docket  No.  85D-0250|. 

9.  Guideline  for  Postmarketing 
Reporting  of  Adverse  Drug  Reactions 
(Docket  No.  85l>-0249|. 

The  draft  guidelines  on  the 
presentation  and  format  of  the 
application  suggest  appropriate  ways  to 
organize  and  present  the  required  data 
and  information  in  the  application 
summary  and  in  the  technical  sections 
of  the  application — the  sections  on 
chemistry,  manufacturing,  and  controls: 
nonclinical  pharmacology /toxicology: 
biopharmaceutics  and  bioavailability: 
microbiology:  and  statistics.  In  addition. 
FDA  will  shortly  be  making  available  a 
presentation  and  format  guideline  for 
the  clinical  section  of  the  marketing 
application.  The  availabilty  of  this  one 
additional  draft  guideline  will  also  be 
announced  in  a  notice  to  be  published  in 
the  Federal  Register. 

The  draft  guideline  "Guideline  on 
Formatting.  Assembling,  and  Submitting 
New  Drug  and  Antibiotic  Applications" 
provides  general  guidance  to  applicants 
on  the  mechanics  of  putting  together  the 
archival  and  review  copies  of  an 
application.  This  guidance  includes 
recommendations  on  how  to  organize 
multivolume  submissions.  This  guideline 
also  identifies  appropriate  agency 
ofHces  to  which  applications  and 
correspcndence  should  be  sent. 

The  draft  guideline  "Submission  In 
Microfiche  of  the  Archival  Copy  of  an 
Application"  suggests  procedures  and 
specifications  to  be  followed  when  an 
applicant  chooses  to  submit  the  archival 
copy  of  an  application  in  microriche. 

Finally,  the  draft  guideline  "Guideline 
for  Postmarketing  Reporting  of  Adverse 
Drug  Reactions"  provides  guidance  for 
complying  with  the  requirements  for 
reporting  adverse  drug  reactions  in  21 
CFR  314.80.  This  guidance  includes 
information  on  completing  the  Form 
FDA-1639.  on  the  sources  of  adverse 
dryg  reaction  information,  and  on  how 
to  submit  the  reports. 

In  conjunction  with  publication  of 
these  guidelines.  FDA  is  also  making 
available  a  staff  manual  guide  (Guide 
CDB  4820.2.1)  on  time  frames  governing 
the  review  and  approval  of  applications 
for  new  drugs  and  antibiotics.  This 
document  describes  the  review  and 
filing  clocks  that  govern  agency  review 
of  pending  applications.  It  also  provides 
guidance  for  determining  whether  an 


amendment  to  a  pending  application  is 
sufficiently  "major"  to  justify  extending 
the  date  by  which  the  agency  is  required 
to  act  on  an  application,  and.  is  so.  what 
the  length  of  the  extension  should  be. 
Under  §  314.60  of  the  NDA  Rewrite, 
submission  of  a  "major"  amendment, 
whether  on  the  applicant's  own 
initiative  or  at  the  agency's  request, 
constitutes  an  agreement  to  extend  the 
review  period  for  the  time  estimated  to 
be  necessary  to  review  the  new 
information.  This  new  staff  manual 
guide  may  be  obtained  from  the  Support 
Services  Branch,  address  above. 

Issuance  of  these  nine  guidelines  and 
the  new  staff  manual  guide  follows 
publication  in  draft  form  of  five 
guidelines  that  provide  guidance  on 
submitting  supporting  documentation  for 
the  chemistry-related  sections  of  an 
application: 

1.  Guideline  for  the  Submission  of 
Supporting  Documentation  for 
Packaging  of  Human  Drugs  and 
Biologies  (Docket  No.  840-0015). 

2.  Guideline  for  the  Submission  of 
Supporting  Documentation  for  Stability 
Studies  of  Human  Drugs  and  Biologies 
[Docket  No.  84D-0115|. 

3.  Guideline  for  the  Submission  of 
Supportive  Analytical  Data  for  Methods 
Validation  in  New  Drug  Applications 
[Docket  No.  84D-0134). 

4.  Guideline  for  Submitting  Supporting 
Documentation  in  Drug  Applications  for 
the  Manufacture  of  Drug  Substances 
(Docket  No.  85D-0108|. 

5.  Guideline  for  Submitting  Supporting 
Documentation  for  the  Manufacture  of 
Finished  Dosage  Forms  [Docket  No 
85D-0078J. 

FDA  is  making  these  new  draft 
guidelines  available  for  public  comment 
before  adopting  them  as  the  formal 
position  of  the  agency.  If.  following  the 
receipt  of  comments,  the  agency 
concludes  that  the  draft  guidelines,  as 
revised,  reflect  acceptable  criteria  for 
use  in  submitting  data  and  information 
in  new  drug  and  antibiotic  marketing 
applications,  the  guidelines  will  be  made 
final,  and  FDA  will  announce  their 
availability  under  21  CFR  10.90(b). 

Section  10.90(b)  provides  for  the  use 
of  guidelines  to  establish  procedures  of 
general  applicability  that  are  not  legal 
requirements  but  are  acceptable  to  the 
agency.  A  person  who  follows  a 
guideline  can  be  assured  that  his  or  her 
conduct  will  be  acceptable  to  the 
agency.  A  person  may  choose  to  use 
alternative  procedures  even  though  they 
are  not  provided  for  in  the  guideline.  A 
person  who  chooses  to  do  so  may 
discuss  the  matter  further  with  the 
agency  to  prevent  an  expenditure  of 
money  and  effort  for  work  that  the 
agency  may  later  determine  to  he 


unacceptable.  Therefore,  interested 
persons  are  encouraged  to  use  this 
opportunity  to  submit  comments  on  the 
draft  guidelines  if  they  have  suggestions 
for  their  revision. 

Interested  persons  may.  on  or  before 
September  24, 1985,  submit  written 
comments  on  the  draft  guidelines  to  the 
Dockets  Management  Branch  (address 
above).  These  comments  will  be 
considered  in  determining  whether 
amendments  to,  or  revisions  of,  the  draft 
guidelines  are  warranted.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  next  to  the  title  of  each  draft 
guideline  listed  above.  The  draft 
guidelines  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Dated:  June  19. 1985. 
Ffdnk  E.  Young, 

Commissioner  of  Food  and  Dru^s. 

[PR  Doc.  85-15283  Filed  6-25-85:  845  ami 

BILLING  CODE  416(M)1-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Enda.ngered  Species:  Receipt  cf 
Application  for  Permit;  Woodland  Park 
Zoo,  Seattle,  WA  et  al 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq.): 

.Applicant:  Woodland  Park  Zoo.  Seattle. 
VVA—PRT— 695573 

The  applicant  requests  a  permit  to  re- 
export a  captive-born  lion-tailed 
macaque  [Macaco  silenis)  to  the 
Chongging  Zoological  Gardens. 
Chongging.  China,  for  the  purpose  of 
enhancement  of  propagation. 

Applicant:  John  E.  Parks,  Ithaca,  NY — 
PRT— 695839 

The  applicant  requests  a  permit  to 
take  (harass)  captive  peregrine  falcons 
[Falco  peregrinus).  bald  eagles 
(Haliaeetus  leucocephalus)  and  other 
endangered  raptors  for  the  purpose  of 
obtaining  semen  for  scientific  research. 

Applicant:  Little  Rock  Zoo,  Little  Rock, 
AR— PRT— 695584 

The  applicant  requests  a  permit  to 
import  a  pair  of  captive  bom  maned 
wolves  [Chrysocyon  bracnyurus)  from 
the  Krefeld  Zoo,  West  Germany,  for  the 
purpose  of  enhancement  of  propagation. 


I, 
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Applicant:  Woodland  Park  Zoo,  Seutlle, 

\VA—PRT— 695575 

The  applicant  requests  a  permit  to 
import  two  pair  of  white-eared 
pheasants  [Crossoptilon  crossoptilon] 
from  the  Chongging  Zoo,  Chongging. 
China,  for  the  purpose  of  enhancement 
of  propagation. 
Applicant:  Russel  Reed,  Anchorage, 

AK—PRT— 695309 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  a 
bontebok  (Damalisciis  d.  dorcas]  to  be 
culled  from  the  captive  herd  of  C.J. 
Relief,  Harrismith,  South  Africa,  for  the 
purpose  fo  enhancement  of  propagation. 
Applicant:  Joseph  C.  Witt,  Orange.  CA — 

PRT— 695299 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
female  red  siskin  \Carduelis[  =  Spinas) 
cucullatus]  from  Mrs.  Lillian  Knaggs, 
Toledo,  OH,  for  the  purpose  of 
enhancement  of  propagation. 
Applicant:  Everett  B.  Pannkuk,  Carg, 

NC— PRT— 695601 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  a 
bontebok  \DamaIiscus  D.  dorcas)  to  be 
culled  from  the  captive  herd  of  Phil  Van 
der  Merwe,  Skietkuil  Ranch.  South 
Africa,  for  the  purpose  of  enhancement 
of  propagation. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  611. 1000  North  Glebe  Road. 
Arlington.  Virginia  22201,  or  by  writing 
to  the  Director,  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Date:  June  20.  1985.  . 
R.  K.  Robinson. 

Chief.  Branch  of  Permhs.  Federal  Wildlife 

Permit  Office. 

|FR  Doc.  85-15285  Filed  6-25-85:  8:45  am| 

BILLING  COOE  431I>-S$-M 


Bureau  of  Land  Management 

Salt  Lake  District  Advisory  Board; 
Meeting 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  in 


accordance  with  Pub.  L.  92-463  that  the 
Salt  Lake  District  Grazing  Advisory 
Board  will  be  meeting  on  August  14. 
1985. 

The  Board  will  meet  at  10:00  a.m.  at 
the  Salt  Lake  District  office,  at  2370 
South  2300  West,  Salt  Lake  City.  Utah. 
The  purpose  of  the  meeting  will  be  to: 
(1)  review  range  improvement  projects, 
and  (2)  review  status  of  the  Box  Elder 
RMP/EIS. 

The  meeting  is  open  to  the  public  and 
interested  persons  may  make  oral 
statements  at  the  business  meeting 
between  10:00  and  10:30  a.m.,  or  file  a 
written  statement  for  the  Board's 
consideration.  Persons  wishing  to  make 
statements  to  the  Board  are  requested  to 
contact  Glade  Anderson  at  524-5348 
prior  to  August  1.  so  that  adequate  time 
can  be  included  on  the  agenda. 
FURTHER  INFORMATION  CONTACT.  Glade 
Anderson.  Range  Conservationist. 
Bureau  of  Land  Management.  Salt  Lake 
District  Office,  2370  South  2300  West. 
Salt  Lake  City.  Utah  84119,  (801)  524- 
5348. 

Frank  W.  Snell. 

Salt  Lake  District  Manager. 

|FR  Doc.  85-15270  Filed  6-25-65:  8:45  am) 

BILUNG  CODE  431(V-DO-M 


[k 20236] 

Noncompetitive  Sale — Public  Land  In 
Gila  County,  AR 

AGENCY:  Bureau  of  Land  Management 
(BLM)  Interior. 

REALTY  action:  Noncompetitive  Sale- 
Public  Land  in  Gila  County.  Arizona. 

BLM  proposes  to  sell  by  direct — 
noncompetitive  means,  as  provided  in  43 
CFR  2711.  3-3(a).  the  following 
described  public  land: 

Gila  and  Salt  River  Meridian,  .\rizona 

T.  1  .\.,  R.  14  E..     ■ 

Sec.  22.  Lois  8.  9.  and  14; 

Sec.  23,  Lots  1  and  2; 

Sec.  26,  Lots  1.  2  and  3; 

Sec.  27,  Lots  4. 

Containing  5.61  acres  more  or  less. 

The  applicant.  Inspiration 
Consolidated  Copper  Company  will  pay 
the  appraised  fair  market  value  of 
$1,350.00. 

Disposal  is  consistent  with  the 
Federal  Land  Policy  and  Management 
Act:  Surface  disposal  will  be  according 
to  section  203(a)  90  Stat.  2750.  43  U.S.C. 
1713  and  minerals  will  be  conveyed  per 
section  209(b)  (90  Stat.  2757.  43  U.S.C. 
1719).  except  oil  and  gas.  for  an 
administrative  fee  of  $50.00. 

The  lots  result  from  lands  not 
included  in  patented  mineral  surveys. 


The  public  interest  would  best  be  served 
by  a  direct  sale  to  the  adjacent 
landowner. 

Management  of  the  lots  by  the  BLM  is 
considered  uneconomic  and  difficult. 
Disposal  will  be  consistent  with  the 
Middle  Gila  MFP.  The  grazing  lessee  has 
waived  the  right  to  the  2  near 
notification  prior  to  partial  cancellation 
of  the  grazing  lease. 

The  patent  issued  as  the  result  of  the 
sale  will  be  subject  to  all  valid  existing 
rights  and  may  contain  a  reservation  to 
the  United  States  for  a  right-of-way  for 
ditches  and  canals  under  the  Act  of 
August  30. 1980  (26  Stat.  391:  43  U.S.C. 
945)  and  for  oil  and  gas  under  the  Act  of 
July  17. 1914. 

The  publication  of  the  notice  in  the 
Federal  Register  shall  segregate  the 
described  lands  to  the  extent  that  they 
will  not  be  subject  to  appropriation 
under  the  public  land  laws,  including  the 
mining  laws. 

This  segregation  shall  terminate  upon: 
issuance  of  patent  or  other  document  of 
conveyance  to  such  lands,  upon 
publication  in  the  Federal  Register  of  a 
termination  of  the  segregation  or  270 
days  from  the  date  of  publication 
whichever  occurs  first. 

Detailed  information  concerning  this 
public  sale,  including  the  environmental 
assessment  and  the  record  of  public 
input  is  available  for  review  at  the 
Phoenix  District  Office.  Bureau  of  Land 
Management,  2015  West  Deer  Valley 
Road,  Phoenix,  Arizona  85027. 

For  a  period  of  45  days  from  the  date 
shown  below,  interested  parties  may 
submit  comments  to  the  Phoenix  District 
Manager  at  the  address  given  above. 
Any  adverse  comments  will  be 
evaluated  by  the  District  Manager  who 
may  vacate  or  modify  this  realty  action 
and  issue  a  final  determination.  In  the 
absence  of  any  action  by  the  District 
Manager,  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  the  Interior  and  the 
required  payments,  including 
publication  costs,  will  be  requested  of 
Inspiration  Consolidated  Copper 
Company. 

Date:  June  14, 1985. 
Marlyn  V.  Jones, 

District  Manager. 

[FR  Doc.  85-15308  Filed  6-25-85;  8:45  amj 
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Land  Sale  Butte  District,  Montana 

agency:  Bureau  of  Land  Management. 
Butte  District  Office.  Interior. 
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action:  Notice  of  Realty  Action  M39067. 
non-competitive  sale  of  public  lanij  in 
Madison  County. 

summary:  The  following  described 
lands  have  been  examined  and 


identified  as  suit.ible  for  disposal  by 
sale  pursuant  to  Section  203  of  the 
Federal  Land  Policy  and  ManaRemenl 
Act  (FU^MA)  of  1976.  43  U.S.C.  1713 
(1976).  at  no  less  than  the  fair  market 
value: 


Tract  No 


L9S«aa 


Lagai  OoKnoBon 


AaM 


10 


47 
48 
49 

M 


:  Rustad  LvhI  and  L'venKxk 

t 

'  Ray  Eastw 


'  MalescTi  Rarvj)  Co      

I  Saocga  and  Asfv  RatMh 

'  QtMrge  and  PM*  RfllMll 

3M>ge  and  P««a  Ftob«h 


These  lands  are  being  offered  as  a 
direct  sale  to  the  above  listed  grazing 
lessees.  These  lands  have  been  offered 
for  disposal  previously.  Sale  of  the  land 
will  not  occur  until  at  least  bO  days  after 
the  date  of  this  notice.  The  subject  lands 
are  located  in  southwestern  Montana  in 
Madison  County.  The  lands  are  all 
isolated  tracts  which  are  surrounded  by 
or  adjacent  to  private  lands  owned  by 
the  grazing  lessees.  These  lands  are 
difficult  and  uneconomical  to  manage. 
The  proposed  sale  is  consistent  with  the 
Bureau's  planning  system  and  Madison 
County  government  otTicials  have  been 
notified. 

Terms  and  conditions:  The  terms  and 
conditions  applicable  to  this  sale  are  as 
follows: 

1.  All  minerals  will  be  reserved  to  the 
United  States  together  with  the  right  to 
explore,  prospect  for.  mine,  or  remove 
same  under  applicable  law  and 
regulations: 

2.  A  right-of-way  for  ditches  or  canals 
will  be  reserved  to  the  United  Slates  in 
accordance  with  43  US  C.  945: 

3.  The  sale  of  these  lands  will  be 
subject  to  all  valid  existing  rights  and 
reservations  of  record. 

DATES:  For  a  period  of  45  days  from  the 
date  of  this  notice,  interested  parties 
may  submit  comments  to  the  District 
Manager.  Bureau  of  Land  Management, 
at  the  address  shown  below.  Any 
adverse  comments  will  be  evaluated  by 
the  BLM  Montana  State  Director,  who 
may  vacate  or  modify  this  realty  action 
and  issue  a  final  determination.  In  the 
absence  of  any  action  by  the  State 
Director,  this  realty  action  will  become  a 
final  determination  of  the  Department  of 
the  Interior. 

SUPPLEMENTARY  INFORMATION: 

Information  rtla'ed  to  tht  sale  is 
available  for  review  at  the  Butte  District 
Office.  P.O.  Box  3388.  Butte.  Montana 
5M702. 


P'H.oca)  WendMn 
T   2S    P   5  W 
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Dated;  June  16.  1985. 
lack.  A.  Mcintosh. 

District  Manager. 

(FR  Doc.  85-15301  Filed  6-25-85;  8:45  amj 

BILLING  COOC  4310-ON-«I 


Planning  Activity:  Amendment  to 
Valley  Resource  Area  MFP 

agency:  Bureau  of  Land  Management. 
Valley  Resource  Area.  Lewistown 
District  Office.  Interior. 
ACTION:  Notice  of  Planning  Activity; 
Amendment  to  Valley  Management 
Framework  Plan. 

summary: 

1.  The  proposed  planning  action  will 
pursue  a  category  1  planning 
amendment  to  the  Valley  Management 
Framework  Plan  (MFP).  The  MFP  limits 
livestock  use  during  the  spring  and 
summer  period  in  the  Carpenter  Creek 
and  Cabin  Coulee  Allotment  in  order  to 
maintain  elk  habitat  and  numbers.  The 
MFP  also  specifies  a  grazing  system  for 
the  Craig  Coulee  Allotment;  a  3-pasture 
rest-rotation  system.  This  amend.ment 
will  consider  modifying  the  existing 
MFP  to  allow  implementation  of 
different  grazing  systems  on  three 
allotments  for  the  management  of 
critical  elk  habitat  and  other  values. 
This  amendment  is  modest  in  nature  as 
it  will  involve  only  one  issue  and  will 
address  only  three  allotments  in  the 
Resource  Area. 

2.  The  geographic  area  to  be 
considered  is  located  in  the  Missouri 
Breaks.  Valley  County.  Montana. 
Specifically  the  allotments  under 
consideration  are  the  Carpenter  Creek. 
Cabin  Coulee  and  Craig  Coulee. 

3.  The  main  issue  involved  in  this 
amendment  is  the  management  of 
Carpenter  Creek  Allotment  with  regard 
to  the  elk  habitat  and  the  effects  a 
change  in  grazing  systems  vvould  have 
on  this  habitat. 


Principal  considerations  include  the 
effects  grazing  systems  would  have  on 
wildlife,  recreation  and  grazing 
management.  The  decisions  needed 
include: 

a.  Should  the  MFP  be  amended  to 
allow  a  different  grazing  system  to  be 
implemented? 

b.  If  the  MFP  is  amended,  which 
grazing  system  would  provide  the  best 
mix  of  multiple-use  values  emphasizing 
wildlife,  recreation,  watershed  and 
range? 

4.  The  interdisciplinary  team  for  the 
environm.ental  analysis  will  consist  of: 
a.  Wildlife  Biologist:  b.  Range 
Conservationist;  c.  Soil  Scientist;  and  d. 
Recreation  Planner. 

5.  The  public  has  been  or  will  be 
invited  to  participate  in  selection  of 
planning  criteria,  scoping,  defining 
alternatives  and  reviewing  the 
environmental  assessment. 

6.  No  public  meetings  are  scheduled  at 
this  time,  if  public  meetings  are  set.  they 
will  be  announced  in  the  local  media. 

7.  Faffurther  information  on  this  " 
plannjng  action  contact:  Dennis  R. 
Hoyem,  Area  Manager,  USDI/Bureau  of 
Land  Management.  Valley  Resource 
Area.  Route  1-4775.  Glasgow,  Montana 
59230, 

8.  All  relevant  planning  documents 
are  located  at  the  above  address  and  are 
available  for  public  inspection  and 
information  at  the  same  address  during 
normal  working  hours  (7:45  a.m.  to  4:30 
p.m.) 

Dated:  June  17. 1985. 
Glenn  W.  Freeman, 
Acting  District  Manager 
|FR  Doc.  85-15302  Filed  ft-25-85:  8:45  am) 

BILLINO  CODE  4310-OW-ll 


Bureau  of  Reclamation 

Freeman  Diversion  Improvement 
Project  United  Water  Conservation 
District,  Ventura  County,  CA; 
Availability  of  Draft  Joint 
Environmental  Impact  Statement- 
Environmental  impact  Report  and , 
Public  Hearing 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  and  Section  21002  of 
the  California  Environmental  Quality 
Act.  the  Bureau  of  Reclamation. 
Department  of  the  Interior,  and  theji 
United  Water  Conservation  District 
h,4vc  prepared  a  draft  joint 
environmental  impact  statement- 
environmental  impact  report  (DEIS- 
E!R),  The  DEIS-EIR  assesses  the 
impacts  associated  with  the 
construction  and  operation  of  the 
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Freeman  Diversion  In^rovement  Project 
near  Saticoy.  California,  for  which 
Public  Law  84-984  loan  application  is 
pending  with  the  Bureau  of  Reclamation. 
The  purpose  of  the  proposed  project  is 
to  protect  the  historic  diversion  of  wafer 
and  to  permit  additional  diversion  of 
water  from  the  Santa  Clara  River  during 
high  river  flow  conditions.  The 
additional  water  would  be  used  to 
reduce  the  current  ground-water 
overdraft  and  related  seawafer  intrusion 
into  acquifers  of  the  Oxnard  Plan.  The 
proposed  project  will  consist  of  a  1.200- 
foot-long  overflow  type  of  diversion 
structure,  a  3.300-foot-long  conveyance 
cannl  and  a  desilting  basin  covering  70 
acres.  The  Freeman  Diversion  Structure 
would  be  located  about  2.5  miles 
upstream  from  the  Los  Angeles  Bridge 
(Highway  118),  between  the  community 
of  Saticoy  and  the  city  of  Santa  Paula, 
and  about  7  miles  northeast  of  the  city 
of  Oxnard. 

Portions  of  the  proposed  site  for  the 
Freeman  Diversion  Improvement  Project 
are  within  flood  plain  and  wetland 
areas.  Accordingly,  the  objectives  and 
requirements  of  Presidential  Executive 
orders  11988  and  11990.  and  the 
Reclamation  Instructions,  Chapter  376.5. 
have  been  considered  throughout  the 
planning  and  preparation  of  the  DFiS- 
EIR.  As  a  joint  document,  the  final  EIS- 
EIR  will  meet  the  requirements  of  both 
the  National  Environmental  Policy  Act 
and  the  California  Environmental 
Quality  Act. 

Copies  are  available  for  inspection  at 
the  following  locations: 
Director.  Office  of  Environmental 

Affairs.  Room  7622,  Bureau  of 

Reclamation,  Washington.  D.C.  20240. 

Telephone:  (202)  343-4991. 
Property  and  Services  Branch.  Technical 

Publications  and  Library  Branch. 

Engineering  and  Research  Center, 

Code  960.  Denver,  Colorado  80225. 

Telephone:  (303)  236-5972 
R.  yional  Environmental  Quality  Office, 

Bureau  of  Reclamation,  Federal 

Building,  2800  Cottage  Way.  Room  W- 

1102,  Sacramento,  California  95825- 

1898,  Telephone:  (916)  484-1792 
United  Wafer  Conservation  District.  333 

West  Harvard  Boulevard,  Santa 

Paula,  California  93060.  Telephone: 

(805)  525-4431 

Single  copies  of  the  statement  may  be 
obtained  on  request  to  the  above-listed 
offices.  Copies  will  also  be  sent  to 
libraries  in  the  project  vicinity. 

Written  com.menfs  on  the  DEIS-EIR 
sho.ild  be  submitted  to  the  Bureau  of 
Reclamation  office  in  Sacramento. 
California,  by  August  19, 1985. 

A  public  meeting  will  be  held  at  the 
Oxnard  Civic  Center.  800  Hobson  Way. 


Oxnard,  California,  at  7:00  p.m.  in  the 
Ventura  Room  on  August  7. 1985. 

Individuals  and  representatives  of 
interested  organizations  will  have  an 
opportunity  to  make  oral  presentations 
on  the  DEIS-EIR  at  the  hearing.  Those 
persons  intending  to  testify  should  limit 
their  oral  presentation  to  10  minutes. 
More  extensive  comments  should  be 
presented  in  writing  by  August  19. 1985, 
to  the  Bureau  of  Reclamation  at  the 
preneeding  address  for  its  Sacramento. 
California,  office,  or  summarized  orally 
and  filed  with  the  presiding  officer.  A 
sign-up  sheet  will  be  provided  at  the 
hearing. 

Both  oral  and  written  comments  on 
the  current  DEIS-EIR  will  be  considered 
in  preparing  the  final  environmental 
impact  statement-environmental  impact 
report  on  the  proposed  project. 

Date:  June  21. 1985 
Bruce  Blanchard. 

Director.  Office  of  Environntental  Pwji-ci 
Review. 

[FR  Doc.  85-15318  Fileci  6-25-85:  8:45  am] 
BSLLINO  CODE  431(M>9-W 


Minerals  Management  Service 

Receipt  of  a  Proposed  Development 
Operations  Coordination  Document 
(DOCD);  Marathon  OH  Co. 

agency:  Minerals  Management  Service 

Interior 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
Marathon  Oil  Company  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-C 
4149,  Block  159,  Eugene  Island  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Morgan  City.  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  June  14, 1985.  Comments 
must  be  received  within  15  days  of  the 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Senticn  receives  a 
copy  of  the  DOCD  from  the  Minerals 
Management  Service. 
ADDRESSES:  A  Copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd..  Room  147,  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 


located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street.  B.iton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans,  Post  Office  Box  44396.  Baton 
Rouge,  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael ).  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  th.it  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  9.30.61  of  Title  15  of 
the  era,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  slates,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CTO. 

Dated:  June  18.  1985. 
John  L.  Rankin, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc.  85-15311  Filnd  6-25-85;  8:45  am] 
BILUNG  CODE  4310-MR-M 


National  Park  Service 

Statue  of  Liberty  National  Monument 

agency:  National  Park  Service.  Interior. 
action:  Notice  of  Closure^ 

summary:  The  National  Park  Service 
issues  this  notice  to  close  the  Statue  of 
Liberty  National  Monument  to  all 
visitors.  Closure  is  necessary  to  avoid 
serious  safety  and  health  hazards 
associate  with  increased  construction 
activity.  The  Monument  will  be  closed 
for  a  period  of  thirty  (30)  days  beginning 
of  June  24. 1985.  During  this  time  the 
National  Park  Service  will  proceed  with 
formal  rulemaking  imposing  an 
extended  closure.  Request  for 
information  mav  be  directed  to: 
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David  Moffitt.  Superintendent.  Statue  of 
Liberty  National  Monument,  Liberty 
Island.  New  York.  New  York  10004. 
(212)  732-1236. 
SUPPLEMENTARY  INFORMATION:  The 
Slutue  of  Liberty  National  Monument 
has  been  under  renovation  since 
November  1983.  The  goal  is  to  have  the 
Statue  and  supporting  facilities 
completely  restored  prior  to  July  4. 1986. 
the  date  of  the  first  major  Centennial 
Celebration.  Aside  from  the  repair  and 
restoration  of  the  Statue  major 
improvements  to  visitor  facilities  on 
Liberty  Island  have  also  been  planned. 
This  work  includes  major  re- 
landscaping,  enlargement  of  the  present 
concession  building  and  total 
rehabilitation  of  the  museum  within  the 
base  of  the  Statue  of  Liberty. 

Work  on  the  Statue  of  Liberty  has 
progressed  in  an  orderly  and  timely 
manner.  However,  due  to  unforeseen 
delays  in  planning  and  construction  the 
work  on  the  remainder  of  the  island, 
landscaping,  enlargement  of  concession 
facilities  and  museum  rehabilitation  are 
behind  schedule  and  unless  an 
accelerated  work  program  is  instituted 
the  project  cannot  be  accomplished  on 
schedule. 

In  order  to  institute  this  accelerated 
work  program.  Lehrer/McCovem.  the 
construction  Manager  for  the  Statue  of 
Liberty-Ellis  Island  Foundation  has 
informed  the  National  Park  Service, 
through  the  Foundation,  that  Liberty 
Island  must  be  close  to  all  public 
visitation  as  quickly  as  possible.  This 
closure  recommendation  of  Lehrer/ 
McGovern  is  based  on  the  concern  for 
the  health  and  safety  of  the  visiting 
public.  Construction  activities  must  be 
initiated  in  all  public  use  areas  not  later 
than  June  24. 1985  in  order  to  insure 
completion  b^"  luly  4.  1988. 

There  is  no  alternative  to  closure  by 
|une  24, 1985  if  the  project  is  to  be 
completed  on  the  schedule  publicly 
stated  by  National  Park  Service  officials 
and  officers  of  the  Statue  of  Liberty-Ellis 
Island  Foundation.  Major  planning 
efforts  and  funds  have  already  been 
expended  for  the  celebration  of  July  4. 
1986  and  not  to  meet  the  completion 
schedule  is  considered  unacceptable  by 
the  Department  of  the  Interior  and  the 
National  Park  Service. 

Determination  of  Effects 

There  will  be  some  effect  on  a  fewv,   . 
small  businesses  but  there  is  no  way  to 
avoid  this  effect.  The  closure  of  Liberty 
Island  cannot  be  avoided  without 
compromising  qi'ility  and  cost  of 
renovation  of  the  Statue  and  supporting 
facilities.  The  closure  of  Liberty  Island 
has  been  phased  in  with  first  closure  of 
the  Statue,  total  Island  closure  two  davs 


a  week,  closure  of  the  Pedestal  Museum 
and  now  total  closure  of  the  Island.  This 
phasing  has  resulted  in  minimal 
economic  effect  on  all  concerned. 

This  action  is  taken  under  the 
authority  of  36  CFR  Part  1  Sec.  1.5 

Dated:  June  24. 1985. 
William  Penn  Molt,  Jr.. 

Director 

(FR  Doc.  85-15392  Filed  6-25-85:  8:45  am] 

■IU.IMO  COOC  43«0-70-il 


INTERSTATE  COMMERCE 
COMMISSION 

I  El  Parte  No.  394  (Sub.-1)] 

Cost  Ratio  for  Recyclables— 1983 
Determination 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Determination  of  revenue-to- 
variable  cost  (r/vc)  ratios  for  non- 
ferrous  recyclables  for  the  years  1982- 
1985  and  a  statement  as  to  how  future 
ratio  changes  will  be  established. 

summary:  (1)  Nonferrous  recyclable  r/ 
vc  ratios  are  established  under  49  U.S.C. 
19731(e)  pursuant  to  a  prior  notice  at  48 
FR  29925.  June  29, 1983.  The  ratios  are 
143.8  percent  for  1982, 152.2  percent  for 
1983. 158.6  percent  for  1984,  and  153.4 
percent  for  1985.  (2)  The  r/vc  ratio  will 
be  calculated  annually.  (3)  Reparations 
for  shipments  where  revenues  exceeded 
the  applicable  maximum  ratio  should  be 
determined  on  the  basis  of  the  ratios 
established  in  this  proceeding.  (4) 
Carriers  may  apply  rail  cost  adjustment 
factors  (RCAF)  under  49  U.S.C. 
10707a(a)  to  nonferrous  recyclable  rates. 
Carriers  using  RCAF  increases  must 
also  apply  subsequent  decreases.  (5) 
The  r/vc  ratio  will  be  prescribed  to  an 
accuracy  of  0.1  percent  in  the  future. 
DATE:  This  decision  is  effective  on  July 
26, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E  Cilomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commissions  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSysfems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building.  Wash., 
DC  20423,  or  call  28»-4357  (DC 
metropolitan  area)  or  toll  free  (800)  424- 
5403. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

Final  Regulatory  Flexibility  Analysis. 
The  Regulatory  Flexibility  Act  of  1980.  5 
U.S.C.  601  et  seq.,  provides  that  an 
agency  promulgating  a  final  rule  under  5 


U.S.C.  553  must  prepare  a  final 
regulatory  flexibility  analysis,  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
small  entities  affected  by  this  decision 
include  those  businesses  that  originate 
or  terminate  nonferrous  recyclables  and 
certain  railroads  that  transport  these 
materials.  This  decision  establishes  r/vc 
ratios  for  future  movements  of 
nonferrous  recyclables.  It  also  sets  r/vc 
ratios  for  prior  years  to  be  used  in 
determinations  of  reparations  where 
revenues  exceeded  the  applicable 
maximum  ratios.  The  actual  impact  of 
these  adjustments  is  difficult  to 
determ.ine  at  this  time,  because  it  would 
vary  depending  on.  among  other  factors, 
volume  of  recyclable  shipments  during  a 
particular  period  and  the  willingness  of 
particular  shippers  and  railroads  to  seek 
individual  adjustment  where  particular    _ 
movements  returned  revenues  above  or  I 
below  the  r/vc.  cap.  Therefore,  as  a 
matter  of  caution,  we  conclude  that  the 
required  implementation  of  49  U.S.C. 
10731  by  this  decision  may  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

A  final  regulatory  flexibility  analysis 
must  contain  (1)  a  statement  of  the  need 
for  and  objectives  of  the  rule.  (2)  a 
summary  and  discussion  of  issues  raised 
by  public  comments,  and  (3)  a 
discussion  of  alternatives  considered. 
The  main  body  of  this  decision  contains 
the  discussion  required  by  the 
Regulatory  Flexibility  Act  on  all  these 
points.  We  did  not  consider  it 
appropriate  to  make  an  exception  for 
small  business  entities  and  record 
keeping  and  accounting  requirements 
remain  unchanged. 

Authority:  49  U.S.C.  10731  (e). 

Decided:  )une  19. 1985. 

By  the  Commission.  Chairman  Taylor,  Vice 
Chairman  Cradison.  Commissioners  Sterrett. 
Andre.  Simmons.  Lamboley  and  Strenio. 
Commissioner  Andre  concurred  with  a 
separate  expression. 

James  H.  Bayna. 

Secretary. 

(FR  Doc.  85-15323  Filed  6-24-85;  8:45  am) 

BILLING  COOC  7035-01-M 


(Docket  No.  AB-18  (Sut>^6X)] 

The  Chesapeake  and  Ohio  Railroad 
Co;  Discontinuance  of  Service  In 
Kanawha  County,  WV;  Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to 
discontinue  service  over  its  5.02-mile 
line  of  railroad  between  Point  of  Switch 


Federal  Register  /  Vol.  50.  No.  123  /  VVednosday.  )une  26.  1985  /  Notices 


26417 


60Z  +  33  at  or  near  Leewood  and 
Valuation  Station  8674-36  (end  of  line) 
af  or  near  Kayford.  in  Kanawha.  WV. 

Application  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
and  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-'year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  shall 
be  protected  pursuant  to  Oregon  Short 
Line  R.  Co.-Abandoninent-Goshen.  360 
I.C.C.  91  (1979). 

The  exemption  will  be  effective  July 
26, 1985,  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  July  8. 1985.  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  July  16, 1985 
with:  Office  of  the  Secret.iry,  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Rene  ). 
Gunning,  Suite  2204. 100  North  Charles 
Street,  Baltimore,  MD  21201. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  June  19, 1985. 
By  the  Commission,  Heber  P.  Hardy. 
Director,  Office  of  Proceedings. 

lame*  H.  Bayne. 

Secretary. 

|FR  Doc.  85-15322  Filed  6-24-85:  8:45  am) 

BILLfNG  CODE  7035-01-M 


DEPARTMENT  OF  JUSTICE 

Membership  of  the  Department  of 
Justice's  Senior  Executive  Service 
(SES)  Performance  Review  Boards 

agency:  Department  of  Justice. 
ACTION:  Notice  of  the  Department  of 
Justice's  1985  SES  Performance  Review 
Boards. 

summary:  Pursuant  to  the  requirement 
of  5  U.S.C.  4314(c)(4).  the  Department  of 


Justice  announces  the  membership  of  its 
SES  Performance  Review  Boaids.  The 
purposes  of  the  Performance  Review 
Boards  are  to  provide  fair  and  impartial 
review  of  Senior  Executive  Service 
performance  appraisals  and  to  make 
recommendations  to  the  Deputy 
Attorney  General  regrirding  the  ratings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Warren  Oser,  Director.  Personnel 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington.  D.C. 
20530.  Telephone:  633-3221. 

Harry  H.  Flickinger. 

Executive  Secretary.  Senior  Executive 
Resources  Board. 

Performance  Review  Board  #1 

Offices  of  the  Attorney  General. 
Deputy  Attorney  General,  and  Aasociate 
Attorney  General;  Justice  Management 
Division. 

Principal  Members 

Gilbert  L  Ingram  (Board  Chair), 

Assistant  Director  for  Correctional 

Programs,  Bureau  of  Prisons 
Robert  W.  Ogren,  Chief,  Fraud  Section. 

Criminal  Division 
Charles  J.  Alexander,  Special  Litigation 

Counsel,  Tax  Division 

Alternate  Members 

Joel  H.  Meshorer,  Chief.  Indian 
Resources  Section,  Land  and  Natural 
Resources  Division 

Raymond  M.  Kisor,  Associate 
Commissioner  for  Enforcement.  Office 
of  Enforcement,  Immigration  and 
Naturalization  Ser\'ice 

Feifomiance  Review  Board  #2 

Criminal  Division;  Community 
Relations  Service;  Office  of  Profesbional 
Responsibility,  Intelligence  Policy  and 
Review.  Legal  Policy,  and  Public  Affairs: 
Executive  Office  for  U.S.  Attorneys. 

Principal  Members 

John  W.  Clark  (Board  Chair).  Chief, 

Special  Trial  Section.  Antitrust 

Division 
Mark  R.  Disler.  Deputy  Assistant 

Attorney  General,  Civil  Rights 

Division 
Robert  D.  Schmidt,  Assistant  Director 

for  Inspections.  U.S.  Marshals  Service 

Alternate  Members 

Donald  A.  Carr.  Chief,  Wildlife  and 
Marine  Resources  Section,  Land  and 
Natural  Resources  Division 

D.  Jerry  Rubino,  Director,  Security  Staff. 
Justice  Management  Division 

Performance  Review  Board  #3 

Civil  Division;  Office  of  the  Solicitor 
General;  U.S.  Marshals  Service;  Foreign 
Claims  Settlement  Commission. 


Principal  Members 

Paul  E.  Coffey  (Board  Chair),  Deputy 

Chief,  Organized  Crime  and 

Racketeering  Section,  Criminal 

Division 
Benjamin  H.  Renshaw,  Deputy  Director. 

Bureau  of  Justice  Statistics,  Office  of 

Justice  Programs 
Gregory  J.  Leo.  Director,  Congressional 

and  Public  Affairs,  Immigration  and 

Naturalization  Service 

Alternate  Members 

Charles  S.  Stark,  Chief,  Foreign 
Commerce  Section,  Antitrust  Division 

David  L.  Milhollan,  Director,  Executive 
Office  for  Immigration  Review 

Performance  Review  Board  ^4 

Antitrust  Division;  Office  of  Leaal 
Counsel;  Office  of  Legislative  and 
Intergovernmental  Affairs:  Exi'»cufive 
Office  for  Immigration  Review. 

Principal  Members 

Michael  L  Paup  (Board  Chair),  Chief, 
Appellate  Section,  Tax  Division 

Mary  C.  Lawton,  Counsel  for 
Intelligence  Policy,  Office  of 
Intelligence  Policy  and  Review 

Philip  M.  Zeidner,  Director.  Facilities 
and  Property  Management  Staff. 
Justice  Management  Division 

Alternate  Members 

Wade  B.  Houk.  Jr.,  Assistant  Director  for 
Planning  and  Development.  Bureau  of 
Prisons 

Roger  A.  Pauley,  Director,  Office  of 
Legislation,  Criminal  Division 

Performance  Review  Board  ^  5 

Immigration  and  Naturalization 
Service;  Civil  Rights  Division. 

Principal  Members 

Joan  M.  Bernott  (Board  Chair).  Special 

Litigation  Counsel,  Civil  Division 
Jose  R.  Allen,  Chief,  General  Litigation 

Section,  Land  and  Natural  Resources 

Division 
Laurence  S.  McWhorter.  Deputy 

Director.  Executive  Office  for  US. 

Attorneys 

Alternate  Members 

John  R.  Shaffer.  Director.  Budget  Staff. 

Justice  Management  Division 
Thomas  J.  Stanton,  Director  and 

Counsel.  Executive  Office  for  U.S. 

Trustees 

Performance  Review  Board  #6 

Tax  Division;  Land  and  Natural 
Resources  Division. 
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Principal  Members 

Malcolm  E.  Arnold  {Board  Chair). 

Comptroller.  Office  of  Management. 

Immigration  and  Naturalization 

Service 
Gerald  M.  Farkas,  Association 

Commissioner.  U.MCOR.  Bureau  of 

Prisons 
Mar>'  E.  Mann.  Special  Litigation 

Counsel.  Civil  Rights  Division 

Alternate  Members  ■' 

Stewart  T.  B.  Oneglia.  Chief. 

Coordination  and  Review  Section. 

Civil  Rights  Division 
|ohn  W.  Poole.  Jr..  Chief.  Special 

Litigation  Section.  Antitrust  Division 

Performance  Review  Board  #  7 

Bureau  of  Prisons:  Office  of  justice 
Programs. 

Principal  Members 

Edmond  M.  Haywood  (Board  Chair). 

Regional  Director.  Region  III 

(Philadelphia).  Community  Relations 

Service 
Delia  B.  Combs,  Assistant 

Commissioner.  Refugee.  Asylum  and 

Parole.  Office  of  Examinations. 

Immigration  and  Naturalization 

Service 
Richard  A.  Levie.  Special  Litigation 

Counsel,  Civil  Division 

Alternate  Members 

Pdul  W.  Schmidt.  Deputy  General 
Counsel.  Office  of  the  Cene.-al     \.   , 
Counsel.  Immigration  and  '^ 

Naturalization  Service 

Steven  Shapiro,  Chief,  Civil  Trial 
Section.  Southern  Region,  Tax 
Division 

Charles  T.  Myers,  Director.  Regulatory 
and  Legislative  Affairs  Staff,  Civil 
Division  ' 

Richard  L.  DeHaan.  Director.  Office  of 
Administration  and  Review, 
Executive  Office  for  U.S.  Attorneys 

)ames  A.  Shealey,  Assistant  Director  for 
Financial  Management,  U.S.  Marshals 
Service. 

jfR  Doc.  85-15299  Filed  6-25-85.  8  45  amj 
BIUJNG  COOe  4410-01-M 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Prohibited  Personnel  Practice: 
Issuance  of  Orders  Regarding 
Regulation  Review 

agency:  Merit  Systems  Protection 

Ccidrd. 

action:  Notice  of  Order. 

summary:  5  U.S.C.  1205(e)  authorizes 
t'.-.e  Beard  to  review  niles  and 


regulations  issued  by  the  Office  of 
Personnel  Management  (OPM),  and  their 
implementation  by  other  Federal 
agencies  in  order  to  determine  if  they 
have  required  or  would  require  any 
federal  employee  to  commit  a  prohibited 
personnel  practice  in  violation  of  5 
U.S.C.  2302(b).  The  Government 
Accountability  Project  has  petitioned 
the  [k)ard  pursuant  to  5  U.S.C. 
1205(e)(1)(B)  to  review  the 
implementation  of  a  regulation 
promulgated  by  the  United  Stales 
Department  of  Agriculture  at  7  CFR 
0.73S-ll(a)(6).  After  considering  the 
initial  request,  the  Board  has  determined 
that  the  petition  shall  be  denied. 
rOR  FURTHER  INFORMATION  CONTACT: 
Bruce  .Meyer,  Office  of  General  Counsel. 
Merit  Systems  Protection  Board,  1120 
Vermont  Avenue,  NW..  Washington. 
DC.  20419,  (202)  653-7171. 
SUPPLEMENTARY  INFORMATION:  7  CFR 
0.735-ll(a){6)  repeats  the  language  of  5 
CFR  735.201(a)(fl  which  was 
promulgated  by  OPM  September  4. 1968, 
and  which  prohibits  employee  actions 
"affecting  adversely  the  confidence  of 
the  public  in  the  integrity  of  the 
Government." 

Dated;  June  20.  1985 
Heri>ert  E.  EUingwood. 
Chairman. 

(FR  Doc.  85-15267  Filed  6-25-85:  8:45  am) 
•iu.mo  COM  r4«M>i-« 


Prohibited  Personnel  Practices; 
Issuance  of  Orders  Regarding 
Regulation  Review 

AGENCY:  Merit  Systems  Protection 
Board. 


action:  Notice  of  order. 


SUMMARY:  5  U.S.C.  1205(e)  authorizes 
the  Board  to  review  rules  and 
regulations  issued  by  the  Office  of 
Personnel  Management  (OPM).  and  their 
implementation  by  other  Federal 
agencies  in  order  to  determine  if  they 
have  required  or  would  require  any 
Federal  employee  to  commit  a 
prohibited  personnel  practice  in 
violation  of  5  U  S.C.  2302(b).  Henry  M 
Sar(  het  has  petitioned  the  Board 
pursuant  to  5  U.S.C.  1205(e)(1)(B).  to 
review  the  implementation  of  5  CFR  Part 
771  by  the  Marine  Corps.  After 
considering  the  initial  request,  the  Board 
has  determined  that  the  petition  shall  be 
denied. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Conley,  Office  of  General 
Counsel,  Vljrit  Systems  Protection 
Board,  1120  Vermont  Avenue  NW., 
Washincton.  DC.  20419.  (1:02)  653-7171 
SUPPLEMENTARY  INFORMATION:  5  CFR 
Part  771.  which  was  issued  by  OPM 


January  2. 1980,  sets  forth  the 
regulations  under  which  covered 
agencies  shall  establish  an  agency 
administrative  grievance  system. 

Dated:  June  20.  1985. 
Herbert  E.  EUingwood. 
Chairman. 
|FR  Doc.  85-15266  Filed  6-25-85;  8  45  am) 

BILLMG  COC€  7400-0 1 -M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

I8S-40I 

Government-owned  Inventions; 
Availability  for  Licensing 

AGENCY:  .National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

summary:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government  and 
are  available  for  domestic  and.  possibly 
foreign  licensing 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service  (NTIS),  Springfield. 
Virginia  22161  for  $8.00  each  ($10.00 
outside  North  American  Continent). 
Requests  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  from  the  patent  application 
copies  sold  to  avoid  premature 
disclosure. 
DATE:  June  26,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
National  Aeronautics  and  Space 
Administration.  John  G.  Mannix, 
Director  of  Patent  Licensing,  Code  GP, 
Washington,  DC.  20548,  telephone  (202) 
453-2430, 

Patent  Application  598.777:  Metal  (11) 
4.4',4'.4  "Phthalocyanine 
Tetraamines  as  Curing  Agents  for 
Epoxy  Resins;  filed  April  11. 1984. 
Patent  Application  641,143:  Fire 
Resistant  Phosphorus  Containing 
Compounds,  Polyimides  and 
Copolyimides,  filed  August  16,  1934. 
Patent  Application  641,153:  Fire 
Resistant  Polymers  Based  on  1- 
(Diorganooxyphosphonyl)methyl]-2.4- 
and  -2,6-Diamino  Benzenes;  filed 
August  16,  1984. 
Patent  Application  641,147:  Fire  and 
Heat  Resistant  Laminating  Resins 
Based  on  Maleimido  and 
Citraconimido  Substituted  1- 
lDiorganooxyphosphony!)methyl)-2,4- 
and  -2,6-Diamino  Benzenes:  filed 
August  16,  1984. 
Patent  Application  640,185:  A  Process  to 
Produce  Fine  Line  Metallic  Collection 
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Patterns  on  Semiconductor  Devices; 
filed  December  20, 1984. 
Patent  Application  649,330:  Oxidation 
IVotection  Coatings  for  Polymers:  filed 
September  11. 1984. 
l^atent  Application  657.309:  Augular 
Measurement  System:  filed  October  3. 
1984. 
Patent  Application  657.310:  Emitted 
Vibration  Measurement  Device  and 
Method;  filed  October  3. 1984. 
Patent  Application  659.474:  Solid 
Sorbent  Air  Sampler:  filed  October  10, 
1984. 
Patent  Application  659.475:  Textured 
Carbon  Surfaces  on  Copper  filed 
October  10. 1984. 
Patent  Application  661,481:  Ion-Beam 
Nitriding  of  Steels;  filed  October  16, 
1984. 
Patent  Application  674,395:  Total 
Immersion  Crystal  Growth:  filed 
November  21, 1984. 
Patent  Application  681.041:  Load 
Positioning  System  with  Gravity 
Compensation;  filed  December  12, 
1984. 
Patent  Application  683,101:  Comparator 
with  Noise  Suppression;  filed 
December  18. 1984. 
Patent  Application  683.111:  Method  and 
Apparatus  for  Measuring  Minority 
Carrier  Lifetime  in  a  Direct  Band-Gap 
Semiconductor;  filed  December  18, 
1984. 
Patent  Application  684.190:  Elbow  and 
Knee  Joint  for  Hard  Space  Suits  and 
the  Like;  filed  December  20. 1984. 
Patent  Application  684.186:  Liquid 
Thickness  Gauge;  filed  December  20. 
1984. 
Patent  Application  684.192:  Shoulder 
and  Hip  Joint  for  Hard  Space  Suits 
and  the  Like;  filed  December  12. 1984. 
Patent  Application  684,193:  Torso  Sizing 
Ring  Construction  for  Hard  Space 
Suits;  filed  December  20, 1984. 
Patent  Application  684.194:  Adjustable 
Indicating  Device  for  Load  Position: 
filed  December  20, 1984. 
Patent  Application  690,284:  Low  Stress 
Semiconductor  Insulator  Interface  for 
Cryogenic  Device  Applications;  filed 
January  10. 1985. 
Patent  Application  690,273:  Low  Loss 
Injector  for  Liquid  Propellant  Rocket 
Engines:  filed  January  10. 1985. 
Patent  Application  690,274:  Remote 
Pivot  Decoupler  Pylon:  Wing/Store 
Flutter  Suppressor;  filed  January  10, 
1985. 
Patent  Application  692.745:  Project  Lens 
Scanning  Laser  Velocimeter  System; 
filed  January  18. 1985. 
Patent  Application  692,801:  Positive 
Locking  Device  for  Tube  Fittings;  filed 
January  18, 1985. 
Patent  Application  698.641:  Wide  Angle 
Flat  Field  Telescope:  filed  February  5. 
1985. 


Patent  Application  700,255:  Precision 
Tunable  Resonant  Microwave  Cavity; 
filed  February  11. 1985. 

Patent  Application  706,681:  A  Two-Axis. 
Self-Nulling  Skin  Friction  Balance; 
filed  February  28, 1985. 

Patent  Application  709,257:  Double 
Reference  Pulsed  Phase  Locked  Loop 
(DRP=L2);  filed  March  7. 1985. 

Dated:  June  17, 1985. 
Deputy  General  Counsel. 

fuhn  E.  O'Brien. 

|rR  Doc.  85-15291  Filed  6-25-85:  8:45  am) 

BILUNO  CODE  7510-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules 

agency:  Office  of  Records 
Administration.  National  Archives  and 
Records  Administration, 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  a  notice  at  least  once  monthly 
of  all  agency  records  schedules 
(requests  for  records  disposition 
authority)  which  include  records 
proposed  for  disposal.  The  first  notice 
was  published  on  April  1. 1985.  Records 
schedules  identify  records  of  continuing 
value  for  eventual  preservation  in  the 
National  Archives  of  the  United  States 
and  authorize  agencies  to  dispose  of 
records  of  temporary  value.  NARA 
invites  public  comment  on  proposed 
records  disposals  as  required  by  44 
U.S.C.  3303a(a). 

date:  Comments  must  be  received  in 
writing  on  or  before  August  26, 1985. 
ADDRESS:  Address  comments  and 
requests  for  single  copies  of  schedules 
identified  in  this  notice  to  the  Records 
Appraisal  and  Disposition  Division 
(NIR),  National  Archives  and  Records 
Administration,  Washington.  DC  20408. 
Requestors  must  cite  the  control  number 
assigned  to  each  schedule  when 
requesting  a  copy.  The  control  number 
appears  in  parenthesis  immediately 
after  the  title  of  the  requesting  agency. 
Copies  of  the  schedules  are  also 
available  for  public  inspection  during 
the  comment  period  at  the  Office  of  the 
Federal  Register,  Room  8401, 1100  L 
Street  NW.,  Washington.  DC. 
SUPPLEMENTARY  INFORMATION:  Each 
year  U.S.  government  agencies  create 
billions  of  records  in  the  form  of  paper, 
film,  magnetic  tape,  and  other  media.  In 
order  to  control  the  accumulation  of 
records,  Federal  agencies  prepare 


records  schedules  which  specify  when 
the  agency  no  longer  needs  them  for 
current  business  and  what  happens  to 
the  records  after  the  expiration  of  this 
period.  Destruction  of  the  records 
requires  the  approval  of  the  Archivist  of 
the  United  States,  which  is  based  on  a 
thorough  study  of  their  potential  value 
for  future  use.  A  few  schedules  are 
comprehensive;  they  list  all  the  records 
of  an  agency  or  one  of  its  major 
subdivisions.  Most  schedules  cover  only 
one  office,  or  one  program,  or  a  few 
series  of  records,  and  many  are  updates 
of  previously  approved  schedules. 

The  monthly  public  notice  identifies 
the  Federal  agencies  and  their 
appropriate  subdivisions  requesting 
disposition  authority,  includes  a  control 
number  assigned  to  each  schedule,  and 
briefly  identifies  the  records  scheduled 
for  disposal.  The  complete  records 
schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Additional  information 
about  the  disposition  process  will  be 
furnished  with  each  copy  of  a  records 
schedule  requested. 

Schedules  Pending  Approval 

1.  Department  of  the  Army.  Office  of 
the  Adjutant  General  {NCl-AU-85-59). 
Overseas  real  estate  management  files, 
including  leases,  hcenses.  reports,  bids, 
and  related  records. 

2.  Interstate  Commerce  Commission 
(NCl-134-83-8).  Administrative  and 
other  routine  correspondence,  working 
files,  copies  of  Congressional  statements 
and  testimony,  and  reference  materials 
from  the  Office  of  the  Chairman  and 
various  supporting  offices. 

3.  National  Archives  and  Records 
Administration:  records  accessioned 
from  the  Department  of  the  Navy. 
Boston  Naval  Shipyard  (NC2-181-85-1). 
Duplicate  copies  of  correspondence, 
routine  reports  and  log  books.  1856- 
1937,  relating  to  civilian  employees, 
supplies,  and  contracts. 

4.  National  Archives  and  Records 
Administration:  records  accessioned 
from  the  Department  of  the  Navy, 
Boston  Naval  Shipyard,  Department  of 
Steam  Engineering  (NC2-181-85-2). 
Routine  reports  of  work  accomplished, 
employee  pay  records,  and  records 
relating  to  the  use  of  supplies  and 
equipment. 

5.  Peace  Corps,  Office  of  Personnel 
Management  (NCl-362-84-2). 
Automated  personnel  management 
information  system,  used  to  generate 
monthly  reports  to  the  U.S.  Office  of 
Personnel  Management  for  the  Central 
Personnel  Data  File  and  other  personnel 
information. 
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6.  Department  of  the  Treasury. 
Internal  Revenue  Service,  Disclosure 
and  Security  Division  (NCl-5»-85-8). 
Records  relating  to  the  administration  of 
statutory  and  procedural  disclosure 
pro\isions. 

7.  United  States  General  Accounting 
Office.  Office  of  Information  Resources 
Nfanagement  (NCl-217-85-41.  Records 
relating  to  ADP  systems  and  sor\-ices. 

Dated:  |une  20.  19B.S. 

Frank  G.  Bufke. 

Ac:in\;  Arcfmist  of  the  United  Stu'.ua. 
[FR  Doc.  85-15334  Filed  6-Z5-B5:  8:45  ain| 

aiLLIMG  CODE  7J1».«1-M 


NATIONAL  SCIENCE  FOUNDATION 

Avatlability  of  Draft  Environmental 
Impact  Statement;  Ocean  OrUUng 
Program 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Council  on  Environmental  Quality 
Regulations  of  1978  (40  CFR  Parts  1500- 
1508).  the  .National  Science  Foundation 
has  prepared  a  Draft  Environmental 
Impact  Statement  (DEIS)  on  the  Ocean 
Drillmg  Program.  The  Foundation 
hereby  requests  comments  on  this  DEIS 
within  90  days  of  this  announcement. 

The  Ocean  Drilling  Program  expands 
efforts  in  scientific  deep-ocean  drilling 
and  research  to  explore  the  earth's  crust 
beneath  the  oceans.  The  decade-long 
program  is  global  in  scope  and  plans 
call  for  drilling  in  high  latitudes, 
including  Antarctic  Seas,  and  drilling  in 
continental  margins. 

\'SF  has  an  existing  EIS  on  the 
International  Phase  of  Ocean  Drilling 
(IPOD)  of  the  Deep  Sea  Drilling  Project. 
Initial  drilling  operations  of  ODP  do  not 
differ  significantly  from  those  carried 
out  in  IPOD  and  addressed  in  the  IPOD 
F.IS.  The  more  complicated  aspects  of 
riser  drilling  and  of  drilling  in  high 
latitudes  and  Antarctic  Seas  were  not 
covered  in  that  EIS.  and  it  is  these 
aspects  proposed  for  future  drilling,  that 
have  been  specifically  addressed. 
Drilling  in  the  Weddell  Sea  is  currently 
scheduled  to  take  place  between 
December  1986  and  February  1987.  No 
riser  drilling  is  planned  for  the 
foreseeable  future. 

Possible  alternatives  to  the  proposed 
action  are:  Delay  or  exclude 
implementation  of  driUing  plans 
pertaining  to  8elective«ites.  exclude 
drilling  in  sensitive  areas,  and  delay  or 
exclude  implementation  of  riser  drilling. 

Copies  of  the  DEIS  are  available  from 
Oceanographic  Centers  and  Facilities 
Section.  Division  of  Ocean  Sciences. 


.National  Science  Foundation.  1800  "C" 
Street,  N.W..  Washington.  DC.  20.550. 
Attention:  Thomas  N.  Cooley.  All 
comments  on  the  DEIS  should  be 
submitted  by  September  27, 1985  to  the 
above  address. 

Dated  ul  Washington.  D.C.  on  )une  19.  1985 
for  the  National  Science  FuundHlion. 
Aibet  L  Bridgewater. 

Acting  Assistant  Director  for  Astronomical. 
Atmospheric.  Earth  and  Ocean  Sciences. 
ire  Doc.  85-15344  Filed  6-25-85:  8:45  am| 

WLLINQ  COOC  7SS»-01-«I 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Reports,  Availability  of 

Reports  Issued: 

Railroad  Accident  Report  Head  on 
Collision  of  Burlington  Northern 
Railroad  Freight  Trains  Extra  6714  We.st 
and  Extra  7820  East:  Wiggins.  Colorado. 
April  13.  1984  and  Rear-End  Collision  of 
Burlington  Northern  Railroad  Freight 
Trains  Extra  7843  East  and  Extra  ATSF 
8112  East  Near  Newcastle.  Wyoming 
April  22. 1984.  (NTSB/RAR-85/04)  (NTIS 
Order  No.  PB85-916304.) 

Railroad  Accident  Report:  Heud-on 
Collision  of  Burlington  Northern 
Railroad  Freight  Trains  Extra  6760  West 
and  Extra  7907  East  Near  Motley, 
Mmnesota.  June  14, 1984.  (NTSB/RAR- 
85/06)  (NTIS  Order  No.  PB85-916306.) 

Marine  Accident  Report:  Collision  of 
the  U.S.  Towboat  Ann  Brent  and  tow 
with  the  Creek  Tankship  Mantinia.  Mile 
150.  Lower  Mississippi  River,  June  11, 
1984.  (NTSB/MAR-85/04)  (NTIS  Order 
No.  PB85-916404.) 

Aircraft  Accident  Report:  Zantop 
International  Airlines,  Inc.,  Lockheed  L- 
188A  Electra,  Chalkhill,  Pennsylvania. 
May  30, 1984.  (NTSB/AAR-85/04)  (NTIS 
Order  No.  PB85-910404.) 

Aircraft  Accident  Report:  United 
Airlines  Flight  663  Boeing  727-222. 
N7647U,  Denver,  Colorado,  May  31, 
1984.  {.\TSB/AAR-85/05)  (NTIS  Order 
No.  PB85-910405.) 

Aircraft  Accident  Reports:  Brief 
Format,  U.S.  Civil  and  Foreign  Aviation 
Issue  Number  2  of  1983  Accidents. 
(NTSB/,\AB-85/03)  (NTIS  Order  No 
PB85-916903.) 

Ail  craft  Accident  Reports:  Brief 
Format.  U.S.  Civil  and  Foreign  Aviation 
Issue  Number  1  of  1983  Accidents. 
(NTSB/AAB-65/03)  (NTIS  Order  No. 
PB85-916902.) 

Aircraft  Accident  Reports:  Brief 
Format.  U.S.  Civil  and  Foreign  Aviation 
Issue  .Number  3  of  1983  .\ccidents. 
(.\TSB/AAB-85/04)  (NTIS  Order  No. 
PB85-916904.) 


Aircraft  Accident  Reports:  Brief 
Format,  U.S.  Civil  and  Foreign  Aviation 
Issue  Number  17  of  1982  Accidents. 
(NTSB/AAB-«5/01)  (NTIS  Order  No. 
PB85-916901.) 

Note. — Reports  may  be  ordered  from  the 
National  Technical  information  Service,  5285 
Port  Royal  Road.  Springheld,  Virginia  22161. 
for  a  fee  covering  the  cost  of  printing,  mailing, 
handling,  and  maintenance.  For  information 
on  reports  call  703-487-465O  and  to  order 
subscripliuna  to  reports  call  703-487-4630 

Catherine  T.  Kaputa, 

Ffdeml  Register  Liaison  Officer 

June  17. 1965. 

|FR  Doc  85-15313  Filed  6-25-85:  8:45  (ini| 

WLLIMS  COOC  7S3S-0«-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-3021 

Florida  Power  Corp.  et  al.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
72.  issued  to  Florida  Power  Corporation 
(the  licensee),  for  operation  of  the 
Crj  stal  River  Unit  No.  3  Nuclear 
Generating  Plant  located  in  Citrus 
County.  Florida. 

The  proposed  amendment  would 
modify  the  Technical  Specifications 
(TSsJ  to  revise  the  Reactor  Coolant 
System  pressure/temperature  curves  in 
TS  3.4  9.1  to  take  into  consideration  the 
analysis  of  the  previously  removed 
Reactor  Vessel  Surveillance  Capsule  B 
and  changes  in  the  licensee's  fuel 
management  philosophy.  These 
revisions  will  extend  the  applicability  of 
the  curves  from  5  effective  full  power 
years  (EFPY)  to  8  EFPY  and  will  assure 
compliance  with  10  CFR  50.  Appendix 
G.  In  addition,  the  proposed  amendment 
would  delete  the  Criticality  Limit  Curve 
on  Figure  3.4-2  and  remove  from  TS 
4.4.9.1.2  the  Reactor  Vessel  Material 
Irradiation  Surveillance  Schedule  (Table 
4.4-5). 

These  revisions  to  the  TSs  would  be 
made  in  response  to  the  licensee's 
application  for  amendment  dated 
February  14, 1985.  as  supplemented  by 
letter  dated  June  19. 1985. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  hase  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
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(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  revised  pressure/temperature 
limits  were  established  in  accordance 
with  Ihe  requirements  of  10  CFR  Part  50, 
Appendix  G,  and  correspond  to  the 
design  safety  analysis  for  avoiding 
excessive  stress.  Extending  the  limits 
from  5  EFPY  to  8  EFPY  is  an  additional 
limitation  not  presently  included  in  the 
TSs.  The  Criticality  Limit  Curve  implied 
that  the  reactor  could  be  made  critical  at 
temperatures  lower  than  that  permitted 
by  TS  3.1.1.4.  and  therefore  removal  of 
the  curve  removes  inconsistency  from 
the  TSs.  Deletion  of  the  capsule  removal 
schedule  from  the  TSs  in  favor  of 
committing  to  the  integrated  schedule 
for  all  Babcock  &  Wilcox  plants  in 
conformance  with  10  CFR  Part  50, 
Appendix  H,  approved  by  the  NRC  in  a 
separate  action,  is  consistent  with 
recent  NRC  direction  and  with  the 
regulations. 

Based  on  the  above,  the  Commission's 
staff  has  determined  that  these  changes 
would  not  significantly  increase  the 
probability  or  consequences  of  an 
accident  previously  evaluated,  would 
not  create  the  possibility  of  a  new  or 
different  accident  from  any  accident 
previously  evaluated,  and  would  not 
involve  a  reduction  in  a  margin  of 
safety.  The  staff  proposes,  therefore,  to 
determine  that  the  proposed  amendment 
does  not  involve  a  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing, 

Comments  should  be  addressed  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555.  ATTN: 
Docketing  and  Service  Branch. 

By  July  26. 1985,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 


issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect! s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  inter\ene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 


Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearin>{ 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street.  N.W.. 
Washington,  D.C,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  John  F.  Stolz:  petitioner  s 
name  and  telephone  number;  date 
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pt;!itiun  was  mailed,  plant  name:  and 
publication  date  and  pajje  number  of 
this  Federal  Register  noti(  e.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Eveoutive  I.ej!al  Director.  L'S.  Nuclear 
Re«i;latory  Commission.  Washington. 
U.C-  2t)555.  and  to  R.  VV.  Neiscr.  Senior 
Vice  President  and  General  Counsel. 
Florida  Power  Corporation.  P.O.  Box 
14(>42.  St  Petersburj!.  Florida  33733. 

•Nontimely  filinjjs  of  petitions  for  leave 
to  intervene,  amended  petiti(ms. 
Siipplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
Hbsent  a  determination  by  the 
Commission,  the  presiding  offiitrr  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
ba.sed  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714|iiJfl|(iHv)  and 
2.714(d). 

For  further  details  with  respect  to  this 
ac:tion.  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street.  N.W.. 
Washington,  D.C..  and  at  the  Crystal 
River  Public  Library.  668  N.W.  First 
.Avenue,  Crystal  River.  Florida. 

Diiifd  at  Bethesda.  .Marviand.  this  L'Ist  da> 
of  |iinp. 

K<ir  'he  Nuclear  Regulatory  Comnu.ssion. 
Inlin  F.  Siolz. 

Cftwf.  Operatinji  Reactors  Bmtu  h  \'o.  4. 
On  IS  ion  uf  Licensing. 
|FR  Uoc.  85-15366  Filed  6-25-«5;  «:45  axn| 
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Florida  Power  Corp.  et  al.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

IDocketNo.SO-3021 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  a  requirement  of  10  CFR 
50  44(c)(3)[iii)  to  Florida  Power 
Corporation  (the  licensee),  for  the 
Crj  stal  River  Unit  No.  3  Nuclear 
Generating  Plant,  located  in  Citrus 
Ci)unt>.  Florida. 

Environinentai  Assessment 

Idetiiification  o^  Proposed  Action:  The 
exemption  would  permit  the  licensee  not 
to  install  a  reactor  vessel  head  vent  as 
required  by  10  CFR  50.44{cJ(3)  (iii). 

The  exemption  is  responsive  to  the 
licensee's  application  for  exemption 
d.ifed  October  22. 1984. 

The  Seed  for  the  Proposed  Action: 
The  licensee  has  performed  tests  using 
the  Once-Through  Integral  System 


(OTIS)  facility.  The  purpose  of  these 
tests  was  to  determine  if  reactor  core 
cooldovvn  can  be  maintained  in  the 
absence  of  a  vessel  head  vent  to  release 
noncondensible  gases  from  the  vessel 
during  an  accident.  Based  on  results  of 
the  Ol  IS  tests,  the  licensee  concluded 
that  u  reactor  vessel  head  vent  is  not 
needed  since  other  high  point  vents  can 
be  used  to  release  gases. 

Fu.'thermore,  the  licensee  has 
committed  to  implement  appropriate 
emergency  procedures  to  assura  reactor 
core  cooling  in  the  absence  of  a  vessel 
head  vent. 

En  I  ironnwntal  Impacts  of  the 
Propusfd  Action:  The  proposed 
exemption,  as  supported  by  the 
licensee's  test  results  and  commitment, 
will  provide  assurance  of  reactor  core 
cooling  that  is  equivalent  to  that 
required  by  10  CFR  50.44((:)(3)(iii)  such 
that  there  is  no  increase  in  the  risk  of 
accidents  at  this  facility.  The  probability 
of  accidents  will  not  be  increased  and 
the  post-accident  radiological 
releases  will  not  be  greater  than 
previously  determined,  nor  will  the 
proposed  exemption  otherwise  affect 
radiological  plant  effluents.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
this  proposed  exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  Use  of  Resources:  This 
action  involves  no  use  of  resources  not 
previously  considered  in  the  Final 
Environmental  Statement  (construction 
permit  and  operating  license)  for  the 
Crystal  River  Unit  No.  3  Nuclear 
Generating  Plant. 

Agencies  and  Persons  Consulted:  The 
Commission's  staff  reviewed  the 
licensee  s  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upqn  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 


For  lurther  details  with  respect  to  this 
action,  see  the  application  for  the 
exemption  dated  October  22,  1984, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street.  N.W..  Washington. 
D.C..  and  at  the  Cry  stal  River  Public 
Librar\.  668  N.W.  First  Avenue,  Crystal 
River.  Florida. 

U.iled  at  Bethesda.  Maryland.  IhiN  21  si  day 
of  June. 

For  the  Nuclear  Rpjjulutory  Commi.>ision 
Gus  C.  L,aina»> 

AssisUiiit  Director  for  Operatinft  Heat-tors. 
Di'.  is  ion  of  Licensing. 
|FR  Doc.  85-15365  Filed  6-25-85;  8:45  am) 
BILLING  CODE  7S90-C1-II 


(Docket  No.  70-30111 

Lower  Alloways  Creek  Township,  NJ; 
Finding  of  No  Significant  Impact 
issuance  of  Special  Nuclear  Material 
License  No.  SNM-1953  Public  Service 
Electric  and  Gas  Company 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  Special 
Nuclear  Material  License  No.  SNM-t953 
to  permit  the  receipt,  possession, 
inspection,  and  storage  of  unirradiated 
nuclear  fuel  assemblies  at  the  Hope 
Creek  Generating  Station  in  Lower 
Alloways  Creek  Township,  New  Jersey. 
The  unirradiated  fuel  assemblies  will  be 
for  eventual  use  in  the  Hope  Creek 
Generating  Station  once  its  operating 
license  is  issued. 

The  Commission's  division  of  Fuel 
Cycle  and  Material  Safety  has  prepared 
an  Environmental  Assessment  related  to 
the  issuance  of  special  Nuclear  Material 
License  No.  SNM-1953.  On  the  basis  of 
this  assessment,  the  Commission  has 
concluded  that  the  environmental 
impact  created  by  the  proposed 
licensing  action  would  not  be  significant 
and  does  not  warrant  the  preparation  of 
an  Environmental  Impact  Statement. 
Accordingly,  it  has  been  determined  that 
a  Finding  of  No  Significant  Impact  is 
appropriate.  The  Environmental 
Assessment  is  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW..  Washington.  DC. 
Copies  of  the  Environmental 
Assessment  may  be  obtained  by  calling 
1301)  427-4510  or  by  writing  to  the 
Uranium  Fuel  Licensing  Branch,  Division 
of  Fuel  Cycle  and  Material  Safety.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC.  20555. 

Dated  at  Silver  Spring,  Maryland  this  Iflth 
(Ihv  of  June  igs."; 
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For  the  Nuclear  Regulatory  Commission 
W  T.  Crow. 

Acting  Chief,  Umnium  Funl  Licciisipn  Branch 
Division  of  Fuel  Cycle  anii  Matenul Safety. 
MMSS. 

|KR  Doc.  85-15364  Filed  e^^S-i";:  8:45  am) 
BtLUMG  COOC  7Sa<M)1-M 


!  Docket  Nos.  50-223-SP,  ASLBP  No.  85- 
509-02  SPl 

University  of  Lowell  Training  & 
Research  Reactor  Order 


lunp  20.  1985. 

Setting  Prehearing  Conference 

On  February  14. 1984,  the  University 
ot  Lowell  (Licensee)  timely  filed  an 
application  for  renewal  of  its  Facility 
Operating  License  No.  R-125  for  an 
additional  30  years.  The  license  is  for 
the  operation  of  a  training  and  research 
reactor  located  on  the  campus  of  the 
university  in  Lowell,  Masachusetts. 

On  March  29, 1985,  the  NRC  published 
a  notice  in  the  Federal  Register  offering 
an  opportunity  to  the  Licensee  and  any 
other  person  whose  interest  might  be 
affected  by  the  renewal  of  the  license  to 
file  a  written  petition  for  leave  to 
intervene  by  April  29, 1985.  50  FR  12668. 

By  petition  for  leave  to  intervene, 
dated  April  29, 1985.  filed  with  the  NRC. 
[ohn  F.  Doherty  seeks  to  intervene  in 
this  proceeding.  Mr.  IDoherty  claims  to 
reside  in  Brighton.  Massachusetts, 
within  approximately  25  miles  of  the 
reactors  site,  and  asserts  that  he  has  a 
health  and  safety  interest  in  the 
licensing  of  the  reactor.  No  other 
petitions  for  leave  to  intervene  have 
been  received. 

On  May  6, 1985.  this  Atomic  Safety 
iKiJ  Licensing  Board  was  established  to 
rule  on  petitions  for  leave  to  intervene 
and  to  preside  over  the  proceeding  in 
the  event  that  a  hearing  is  ordered.  The 
Btjard  is  comprised  of  the  following 
Administrative  Judges:  Herbert 
Grossman.  Chairman:  Richard  F.  Cole 
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TSUS  or  '  SOSA 
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M-2 
84-3 

B4-4 
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;  141  JO 
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;  685.27 


?2C34 

j  772.308Sp« . 


64-9 


84-7 

e*  8 


40e.22pt. 


C.  PaMon*  to  rw  love 


[  413.24  (Korea). 
416  4540ct  llsraH 


and  Ernest  F.  Flill.  50  FR  19827  (May  10. 
1985). 

On  May  20. 1985,  the  NRC  Staff  filed  a 
response  to  Mr.  Doherty's  petition  to 
intervene  in  which  it  concludes  that  Mr. 
Doherty  has  not  established  standing  to 
intervene.  Among  other  things,  the  Staff 
submits  that  a  residence  25  miles  from  a 
pool-type  non-power  training  and 
research  reactor  of  1  megawatt  thermal, 
is  not  sufficient  geographic  proximity  to 
the  reactor  to  constitute  a  health  or 
safety  interest  in  the  reactor  on  the  part 
ol  the  petitioner.  The  Licensee,  the 
University  of  Lowell,  in  a  belated 
response,  adopts  the  Staffs  position  and 
urges  that  the  petition  to  intervene  be 
denied  and  the  proceeding  dismissed. 

The  Board  will  conduct  a  prehearing 
conference  beginning  at  9:30  a.m.  on 
August  1,  1985  and  continuing  through 
August  2, 1985.  if  necessary,  at  the  ]FK 
Federal  Building,  Room  E-226,  Boston. 
Massachusetts  02203.  All  prospective 
parties  to  this  proceeding,  or  their 
respective  counsel,  are  directed  to 
attend.  At  the  prehearing  conference  the 
parties  should  be  prepared  to  discuss  all 
matters  relating  to  standing  of  the 
parties,  specific  issues  that  might  be 
considered  at  an  evidentiary  hearing, 
and  possible  further  scheduling  in  the 
proceeding. 

Petitioner  Doherty  may  file  a 
supplement  to  his  petition  to  intervene 
not  later  than  15  days  prior  to  the 
prehearing  conference,  which  shall 
include  a  Ust  of  specific  contentions 
sought  to  be  litigated  in  this  proceeding. 
He  should  include  in  that  supplement 
any  written  response  he  may  have  to 
Staffs  objections  to  his  admission  as  an 
intervener. 

The  public  is  invited  to  attend  the 
prehearing  conference.  Oral  limited 
appearance  statements  will  be  heard  at 
the  conference  if  time  permits.  Written 
limited  appearance  statements  may  be 
submitted  to  the  Board  at  the  conference 
or  be  mailed  to  the  Secrefary  of  the 

PEimoNS  Accepted  for  Review 


Article 


PeMionei 


Commission,  U.S.  Nuclear  Regulatoiy 
Commission,  Washington,  DC.  20555. 

Daled  at  Bethesda.  Maryland.  June  20. 1985. 

By  order  of  the  Board. 

Foi  the  Atomic  Safety  and  Licensing  Board. 
Herbert  Giossman. 
Chairman.  Administrative  fudge. 
(FR  Dec.  85-15367  Filed  6-25-85:  8:45  am| 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee; 
Generalized  System  of  Preferences 
(GSP)  Subcommittee  Notice  of  Results 
of  Reviews  of  Petitions  Requesting 
Changes  in  the  List  of  Articles  Eligible 
for  Duty-Free  Treatment  Under  the 
GSP 

This  publication  provides  the 
disposition  of  the  petitions  accepted  for 
review  in  the  1984  annual  product 
review  and  other  petitions  as  listed 
below.  These  petitions  requested 
changes  in  the  list  of  imported  articles 
eligible  for  duty-free  treatment  under  the 
U.S.  Generalized  System  of  Preferences 
(GSP).  The  GSP  is  provided  for  in  the 
Trade  Act  of  1974  (19  U.S.C.  2461-2465). 
The  review  was  conducted  pursuant  to 
regulations  codified  at  15  CFR  2007. 
Results  of  the  review  will  be 
implemented  pursuant  to  Executive 
Order  12519  of  June  13. 1985  (50  FR 
25037).  Changes  resulting  from  petitions 
will  take  effect  July  2, 1985.  All  other 
changes  will  take  effect  on  July  1. 1985. 
All  communications  with  respect  to  this 
notice  should  be  addressed  to  the 
Executive  Director,  Generalized  System 
of  Preferences,  Office  of  the  United 
States  Trade  Representative.  Room  316. 
GOO  17lh  Street.  NW.  Washington,  D.C. 
20506.  Questions  may  be  directed  to  any 
member  of  the  GSP  Information  Center 
at  (202)  395-6971. 
Donald  M.  Phillips, 
Chairman.  Trade  Policy  Staff  Committee. 


Action  liken 


A  P«1itior.s  to  add  procMcts  lo  ttie  Kst  ot  ekgibta  vlicles  tor  the  Generalized  System  o(  Prefetences 


t; 


i  Cafct»aye  prepared  or  preserved I  Governmart  of  Thailsrvi Granted. 

I  HcHiptropin - ,  B*«6  Sawyer  Cwp    Keystone.  New  Jersey  ...  Petition  wiltx*ewn 

Citizeiis  Band  !CB)  radio  transceivera  (except  !  General  Eieciiic  Compg-ty.  Syracuse,  N  Y  "  ' 

hand  tieW).  j 

I  Ctocii  cases  fnd  perls  mareof j  Gartrr.ment  ot  Cotcmbia. — 

'  Inlant  pants  ot  rubljer  or  plastic '  Government  ot  Petj 


G-ani6d 


Do. 
Do. 


B  Pewions  to  remove  products  Irom  tfie  Hat  ol  etiflibte  arl'des  tor  ttie  Generalized  Svstem  ol  Preterenees 


1  TrHlurMin j  Eli  Lilly  S  Co.  indanapotla.  IN.. 


Granted. 


»  duty-tree  tutus  Irotr  a  Ijeneliciary  developinfl  coontiy  lor  a  product  on  the  Irst  o'  e.^bie  articles  tor  the  Generalized  System  o(  Preterenees  ■ 

'sa^iarin '  S^erwm-Willlams  Company i  Accepted,  graduated  Korea. 

™~"     1  Hydrobtomic  acid i  US  Browne  Alliance I  Petition  denied 
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Petitions  Accepted  fob  Review— Continued 


Cm*  No. 


TSUSor  TSUSA' 


Action  lakan 


84-9 

84-10 
84-11 
84-1? 
84-13 
84-14 

e4-is 

84-17 

84-18 
84-19 
84-20 
84-21 

84-22 

84-23 
84-24 
64-25 
84-26 
84-27 
84-28 
84-29 


417444Qp(  (ivaaii 
4ie32pt  (UtmII       . 

420  02  (hrad) 

420  3605  (IsrMll  .*.. 
4216280pl  (Ivaal)  . 
422  Tap!  (IWMl)     .„ 

42S  24pl    (tSTMl)      ... 

429  4830p(  (Ivaaq.. 

429  4860pt  (Una*.. 
4299S80pt  (iMait.. 
*32  2it»  (IvaaO 


Amfnomyn  CiromdO.. 

CUcwn  bromd*  

PKAMSt/um  tKOfTHdo. .. 

..   do  

SoOum  bremaM 


..do.. 
-de  . 

..do.. 
..do.. 


-4 


51 16120  (Me«ico( 


Zinc  broRnd* „.. 

E»iy*«n«t»»-tco»tionobon»«n> 

SluiniMfMuofomolhOflO/ 
OnofOtofonuMtlHjO'Ofl^oltiono. 

AcMytano  Mrabronno*    

.j  &lyonio'*oopo'ityig*yco* 

,j  Bromn*  mulurM 

J  Block  and  bnck        „ 


Accepted,  graduated  lyaei 

Do 
Petition  denied 

Do 

Da 

Do 

Do 
Accepted,  graduated  Israel 

Do 


do 


646  92  (Vlong  Kong.  Korea.  Tanvan)     Locks... 


NMonal  Conaeie  Masonry  AssociMion:  B«M 

Btock  and  Pipe  and  others 
BuMers  Hardware  Mig  AssocKton      


653  00  (Korea).  . 
664.25  (T  Mean) 
667  35  (TaMWi) 
6S0  14  (Taiwanl 


Saset  buMng  parts  . 


.'  Ratition  darned 

I         ^ 
Accepted,  graduated  Meuco 

Accepted   tor    Tawan.    petit<x<   denied   lor 

Hong  Kong  and  Korea 
Accepted,  graduated  Korea 


735.2020  (Hong  Kon(|.. 

771  41  (iMMn) 

771  45  (TaMnan) 


....I  Braaa  piuiitMtg  goorls.  napi 

,_!  Copper  valvea  and  parts 

.-J  Puctes  and  parts,  awnaol.. 
Acryhc  sneeC — „ 


"■■! 


Acrykc  Sheet . 


Amencar  Institute  ol  Steel  Construction.  Inc 

Pkjmbmg  Manutactures  InsMula  !  PeMon  denied 

do I  Accapled.  graduated  Taiwan 

do I        Do 

Laun.  Inc »..........«.._ „ i  Petition  demed- 

Rohm  •  Haoa Accepted,  graduated  Taiwan 

Rohm  «  Haas _.. Do 


■  TanH  ScheduMe  at  the  Unled  States  annotated  (19  U  S  C  12021 

*  Country  or  countnas  named  are  those  barteficary  oountnes  specried  by  the  petitioner 


IFR  Doc.  S5-15321  Filed  6-25-85:  8:45  am| 
MUJNC  COOC  3t«>-01-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35).  the  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Suaunary  of  Proposal(s) 

(1)  Collection  title:  Appeal  Under  the 
Railroad  Retirement  Act 

(2)  Form(s)  submitted:  HA-1 

(3)  Type  of  request:  Revision  of  a 
currently  approved  collection 

(4)  Frequency  of  use:  On  occasion 

(5)  Respondents:  Individuals  or 
households 

(6)  Annual  responses:  810 

|7)  Annual  reporting  hours:  268 
(8)  Collection  description:  Under  Section 
7(b)(3)  of  the  RRA.  a  person  aggrieved 
by  a  decision  on  his  or  her  application 
for  an  annuity  or  other  benefit  has  the 
right  to  appeal  to  the  Board.  The 
collection  will  provide  the  means  for 
the  appeals  action. 

.Additional  Information  or  Comments 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Pauline  Lohens.  the  agency 
clearance  officer  (312-751-4692). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens.  Railroad  Retirement 
Board.  844  Rush  Street.  Chicago,  Illinois 
60611  and  the  OMB  reviewer.  Judy 


Mcintosh  (202-395-6880).  Office  of 

Management  and  Budget.  Room  3208. 

New  Executive  Office  Building, 

Washington.  D.C.  20503. 

PaiiliiM  Lohans. 

Director  of  Information  and  Data 

Management. 

|FR  Doc  85-15305  Filed  6-25-85:  8;45  am) 

BILLJMQ  COOC  7806-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

IRetease  No.  34-22159:  Fll«  No.  SR-NASD- 

85-16) 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  NASDAQ  Trade  Reporting 
Rules 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
use.  78s(b)(l).  notice  is  hereby  given 
that  on  May  6.  1985,  the  National 
Association  of  Securities  Dealers,  Inc. 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  IL  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organzation.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change  i 

The  proposed  rule  changes  add  a  new 
subsection  to  Schedules  U  and  G  of  the 
NASD  By-Laws  that  will  require 
members  to  indicate  whether  a 
transaction  involving  a  NASDAQ/NMS 


stock  or  a  listed  stock  traded  off-board 
is  a  buy,  sell,  or  cross. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Rule  Change 

The  NASD  proposes  to  require  that 
members  reporting  a  transaction  in  a 
NASDAQ/NMS  stock  or  in  a  listed 
stock  traded  off-board  indicate  in  their 
reports  whether  the  transaction  is  a  buy. 
sell,  or  cross.  The  rule  changes  are  being 
implemented  as  part  of  an  enhanced 
automated  NASDAQ  equity  audit  trail. 
The  availability  of  more  data  through 
the  automated  systems  will  provide 
more  effective  and  efficient  surveillance 
for  detecting  and  investigating  equity 
trading  problems  and  abuses. 

These  changes  are  consistent  with 
section  15A(b){6)  of  the  Securities 
Exchange  Act,  which  requires  that 
NASD  rules  prevent  fraudulent  and 
manipulative  acts  and  protect  investors 
and  the  public  interest 
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B.  Sclf-Re^ulatory  On^anizution's 
Statement  on  Burden  on  Competition 

The  Association  believes  that  the 
proposed  rule  changes  do  not  impose 
iiny  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
ijf  purposes  of  the  Act 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  on  the  proposed  rule 
changes  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  of 
Commission  .Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  suoh  longer  period  fl) 
as  the  Commission  may  desif-natr.  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approvp  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC.  20549.  Copies  of  the 
s\ibmission,  all  subsequent  amendments, 
all  written  statement*  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  he  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
11  S.C.  522.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Wahington,  D.C. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regul4torj'  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  17. 1985. 

For  the  Commission,  by  the  Division  of 
Mdrkpt  Regulation,  pursuant  to  dei.'^gated 
Huthoritv. 


[3aled:  June  19.  1985. 
Shirley  E.  Hollis, 

Assistant  Secretary. 

[FR  Doc.  05-15306  Filed  6-25-85:  8.45  am| 

BILUNG  CODE  SOIO-OI-M 

SMALL  BUSir4ESS  ADMINISTRATION 

Computer  Security  and  Education 
Advisory  Council;  Public  Meeting 

The  U.S.  Small  business 
Administration's  Computer  Security  and 
Education  Advisory  Council  will  hold  a 
public  meeting  at  9:00  a.m.  on  Thursday, 
July  13, 1985,  in  the  Treasury  Room,  at 
the  J.W.  Marriott  Hotel,  1331 
Pennsylvania  Avenue  NW.,  Washington. 
D.C.  20004,  to  discuss  such  matters  as 
may  be  presented  by  Members,  and  to 
allow  three  computer  research  experts 
in  the  field  of  computer  security  to  share 
their  experience  and  knowledge  with  the 
Council,  and  offer  perceptions  and 
recommendations  on  the  extent  of  these 
problems  in  the  small  business 
community. 

For  further  information,  write  or  call 
John  J.  Sweeney,  Deputy  Associate 
Administrator.  U.S.  Small  Business 
Administration,  1441  L  Street  NW., 
Room  317.  Washington.  D.C.  20416:  (202) 
B53-6330. 
Peter  S.  Browne, 

Chairman,  Computer  Security  Advisory  and 
Education  Council. 

|FR  Dor.  85-15288  Filed  8-25-85:  8:45  8m| 
BILLING  CODE  W25-01-M 


Small  Business  Investment  Co.; 
Maximum  Annual  Cost  of  Money  to 
Small  Business  Concerns 

13  CFR  107.302  (a)  and  (b)  limit  the 
maximum  annual  Cost  of  Money  (as 
defined  in  13  CF'R  107.3)  that  may  be 
imposed  upon  a  Small  Concern  in 
connection  with  Financing  by  means  of 
Loans  or  through  the  purchase  of  Debt 
Securities.  The  cited  regulation 
incorporates  the  term  "FFB  Rate",  which 
is  defined  elsewhere  in  13  CFR  107.3  in 
terms  that  require  SEA  to  publish,  from 
lime  to  time,  the  rate  charged  by  the 
Federal  Financing  Bank  on  ten-year 
debentures  sold  by  Licensees  to  the 
Bank.  Notice  of  this  rate  is  generally 
published  each  month. 

Accordingly.  Licensees  are  hereby 
notified  that  effective  July  1, 1985.  and 
until  further  notice,  the  FFB  Rate  to  be 
used  for  computation  of  maximum  cost 
uf  money  pursuant  to  13  CFR  107.302  (a) 
and  (b)  is  10  095%  per  annum. 

13  CFR  107.302  does  not  supersede  or 
preempt  any  applicable  law  imposing  an 
interest  ceiling  lower  than  the  ceiling 


imposed  by  its  own  terms.  Attention  is 
directed  to  section  308(1)  of  the  Small 
Business  Investment  Act,  as  amended 
by  section  524  of  Pub.  L.  96-221.  March 
31, 1980  (94  Stat.  161).  to  that  law's 
Federal  override  of  State  usury  ceilings, 
and  to  its  forefeiture  and  penalty 
provisions. 

Dated:  |une  13,  1985. 
Robert  G.  Lineberry, 

Deputy  Assocfats  Administrator  for 

Investment. 

|FR  Doc.  85-15289  Filed  6-25-85;  8:45  an?) 

BILLING  CODE  t02S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Order  Adjusting  the  Standard  Foreign 
Fare  Level  Index 

The  International  Air  Transportation 
Competition  Act  (lATCA),  P.L.  96-192. 
requires  that  the  Department,  as 
successor  to  the  Civil  Aeronautics 
Board,  establish  a  Standard  Foreign 
Fare  Level  (SFFL)  by  adjusting  the  SFTL 
base  periodically  by  percentage  changes 
in  actual  operating  costs  per  available 
scat-mile.  Order  80-2-69  established  the 
first  interim  SFFL  and  Order  85-4-53 
established  the  currently  effective  two- 
month  SFFL  applicable  through  May  31. 
1985. 

In  establishing  the  SFFL  for  the  two- 
month  period  starting  June  1, 1985,  we 
have  projected  nonfuel  costs  based  on 
the  year  ended  December  31, 1984  data, 
and  have  determined  fuel  prices  on  the 
basis  of  experienced  monthly  fuel  cost 
levels  as  reported  to  the  Department. 

By  Order  85-6-55  fares  may  be 
increased  by  the  following  adjustment 
factors  over  the  October  1. 1979.  level: 

Aflfintic.  1.1777 
Latin  America.  1.2873 
Pacific.  1.2730 
Canada.  1.1778 

Copies  of  the  Department's  order  are 
available  from  the  DOT  Distribution 
Section.  Room  4107.  400  7th  Street.  S.W.. 
Washington.  D,C.  20590.  Persons  outside 
the  metropolitan  area  may  send  a 
postcard  request. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  D.  Coakley.  (202)  472-5492. 

By  the  Department  of  Transportation:  June 
20. 1985. 

Matthew  V.  Scocozza. 
.Assistant  Secretary  for  Poiicy  and 
International  Affairs. 
[FR  Doc.  85-15319  Filed  6-25-65:  8:45  ami 
Billing  code  4sio-c2-m 
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I  Docket  No.  430061 

Pan  Aviation,  Inc.  Fitness 
Investigation;  Notice  Canceling 
Hearing  and  Scheduling  Second 
Prehearing  Conference 

.Notice  is  hereby  given  that  the 
hearing  in  the  above-entitled  proceeding 
scheduled  on  July  2. 1985.  is  cancelled.  A 
second  prehearing  conference  is 
scheduled  to  be  held  on  July  2. 1985.  at 
10:00  a.m.  (local  time)  in  Room  5332. 
Nassif  Building.  400  7th  Street.  SW.. 
Washington.  D.C.  20590.  before  the 
undersigned  administrative  law  judge. 

Dated  at  Washington.  DC.  |une  20.  1985 
Ronnie  A.  Yoder. 

Administrative  Law  fudge. 

|FR  Doc.  85-15320  Filed  6-25-85:  845  arn| 

BILLMG  COOC  4t10-42-ll 


National  Highway  Traffic  Safety 
Administration 

I  Docket  No.  IP85-4:  Notice  21 

Avon  Tyres  Umited;  Denial  of  Petition 
for  Determination  of  Inconsequential 
Noncompliance 

This  notice  denies  the  petition  by 
.-\von  Tyres  Limited  of  Wiltshire. 
England,  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  .National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  el  seq.)  for  a 
noncompliance  with  49  CHI  571.119. 
Motor  Vehicle  Safety  Standard  119.  Xt'iv 
Pneumatic  Tires  for  Vehicles  Other 
Than  Passenger  Cars.  The  basis  of  the 
petition  was  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  the  petition  was  published 
on  February  13. 1985.  and  an  opportunity 
afforded  for  comment  (50  FR  6092 1. 

Avon  manfactured  approximately  600 
Avon  Radial  MKII  truck  tires,  size 
10.00R20.  in  molds  that  were  not 
specifically  labeled  for  the  .American 
market.  These  tires,  labeled  with 
European  type  markings,  were  shipped 
to  a  tire  dealer  in  the  United  States  for 
sale  to  the  general  public. 

Specifically,  the  tires  were  not  marked 
with  five  items  of  information  required 
by  paragraph  S6.5  of  Standard  No.  119. 
These  were  the  tire  identification 
number  required  by  49  CFR  Part  574.  the 
maximum  load  rating  and  corresponding 
inflation  pressure,  the  actual  number  of 
pties  and  cord  material  in  the  sidevvali. 
and  if  different,  in  the  tread  area,  the 
words  "tube  type."  and  the  letter 
des!gndling  the  Load  Range. 

Avon  Tyres  Li.Tiitcd  argued  that  the 
noncompliances  wore  inconsequt-ntial 
because  they  are  unrelated  to  any  safety 
or  performance  characteristics  of  the 
tires  and  do  not  result  in  any  wrong  or 


misleading  information  being  conveyed 
to  the  purchaser.  It  stated  that  all  the 
necessary  information  is  contained  in 
the  markings  that  do  appear  on  the  tire 
sidewall.  which  can  be  readily 
understood  by  anyone  familiar  with 
such  labeling.  For  example,  the  tires  are 
labeled  with  the  International  Standards 
Organization  Service  Index  as  part  of 
the  tire  size  designation,  i.e..  146/143L. 
which  indicates  a  maximum  load  of 
3.0OO-kg.  when  used  in  dual  formation 
provided  the  operating  speed  does  not 
exceed  120  km/hr.  The  tires  are  labeled 
"16  ply  rating"  which  is  equivalent  to 
Load  Range  H  and  are  designed  to  carry 
the  highest  permitted  load  permitted  for 
this  tire  size  designation.  Therefore, 
argued  Avon,  there  is  no  possibility  of 
tires  being  overloaded  in  ser\  ice  due  to 
lack  of  understanding  of  sidewall 
markings.  The  tires  are  not  labeled 
"tube  type"  and  this  does  not  create  a 
safety  hazard  because  generally  all  20- 
inch  diameter  tires  are  for  use  with 
tubes  and  mounted  on  multi-piece  rims 
and  could  not  be  mounted  on  tubeless 
type  rims.  The  lack  of  the  tire 
identificaiton  number,  the  petitioner 
claimed,  was  inconsequential  as  the 
tires  are  clearly  marked  with  the 
manufacturer's  name  "Avon"  and 
"Made  in  England"  and  also  the  tire 
size.  10.00R20.  is  in  clear  figures.  The 
absence  of  the  number  of  plies  and  the 
material  used  was  deemed 
inconsequential  as  these  tires  are 
designed  for  the  maximum  service 
conditions  allowed  for  the  tire  size 
designation  10.00R20  encountered  in  the 
United  States. 

Michelin  Tire  Corporation,  the  sole 
commenter  on  the  petition,  opposed  it. 
stating  that  the  tire  identification 
number  is  the  foundation  of  product 
recall  machinery',  its  absence  cannot  be 
said  to  have  no  effect  upon  safety,  and 
that  its  ommission  could  result  in  the 
importation  of  nonconforming  tires 
which  could  not  be  traced  to  any 
manufacturer  or  importer. 

After  reviewing  the  Avon  petition,  the 
agency  has  concluded  4hat  the  only 
safety  information  apparently  provided 
IS  the  size  of  the  tire.  .No  other  instance 
of  a  labeling  failure  of  the  magnitude 
represented  by  the  petition  has  come  to 
NirrSA  s  attention.  Information 
provided  by  the  vehicle  manufacturer  on 
the  truck  is  in  domestic  terminology  (i.e.. 
load  in  pounds,  inflation  pressures  in 
pounds  per  square  inch)  whereas  the 
Avon  tires  use  European  terminology 
such  as  load  index,  speed  symbol,  and 
ECE  type  approval.  An  American 
consumer  is  unlikely  to  be  familiar  with 
this  terminology  or  its  relationship  to 
such  safety  information  as  is  provided 
by  American  manufacturers. 

This  terminology  could  also  cause 
confusion  to  Stale  inspection  authorities 


or  inspectors  of  the  Bureau  of  Motor 
Carrier  Safety,  for  example,  resulting  in 
rejection  of  the  equipment.  It  is  not 
likely  that  the  markings  "146/143L"  will 
be  understood  as  signifying  a  maximum 
load  of  3.000  kg  single  axle  or  2725  kg 
dual  axle  for  speeds  not  exceeding  75 
mph.  Also,  tire  registration  cannot  be 
effected  by  computer  banks  in  the 
absence  of  a  tire  registration  number 
meeting  Federal  requirements. 

In  summary,  the  omitted  information 
has  a  relationship  to  safety  that  cannot 
be  deemed  inconsequential.  Petitioner 
has  failed  to  meet  its  burden  of 
persusasion  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety  and  its  petition  is  denied. 
The  agency  does  not  view  this  as  a 
noncompliance  that  can  be  remedied 
through  repair.  Rebranding  is  deemed 
not  in  the  interest  of  safety  because  of 
the  possible  cord  damage  that  might 
ensue.  A  paper  label  detachable  at  time 
of  sale  would  not  provide  information  in 
a  permanent  form  that  should  remain 
available  to  the  tire  user  over  the  life  of 
the  tire.  The  agency  believes  that  Avon 
should  export  the  noncomplying  tires, 
destroy  them,  or  abandon  them  to  the 
United  States. 

(Sec.  102.  Publ  L  93-192,  88  Stat.  1470  (15 
U.S.C.  1417);  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 

Issued  on  |une  20. 1985. 
BarT>'  Felrice. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  8515286  Filed  6-25-85;  8:45  am) 

BILLING  CODE  4910-S9-M 


Research  and  Special  Programs 

Administration 

Availability  of  the  Federal 
Radionavigation  Plan 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Notice  of  Availability  for 
Comment. 

summary:  The  Federal  Radionavigation 
Plan  is  undergoing  its  next  update 
process.  The  Federal  Radionavigation 
Plan  is  a  joint  Department  of  Defense 
(DOD)/Department  of  Transportation 
(DOT)  management  planning  document 
for  those  radionavigation  systems  that 
are  used  in  common  by  the  military  and 
civil  communities.  It  supports  planning, 
programming,  and  implementation  of  air, 
maritime,  and  terrestrial  radionavigation 
systems.  The  Plan  is  the  official  source 
of  common  civil/military 
radionavigation  policy  and  planning  for 
both  the  DOD  and  the  DOT.  It  also 
contains  the  joint  DOD/DOT 
recommendation,  developed  in  1984,  on 
the  future  radionavigation  system  mix. 
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This  notice  invites  interested  parties  to 
comment  on  the  current  version  of  the 
Plan  which  is  dated  1984.  All  comments 
which  are  received  by  June  30, 1986,  will 
be  considered  in  preparing  the  revised 
Federal  Radionavigation  Plan  to  be 
issued  in  late  1986. 

DATE:  Comments  must  be  received  by 
)une  30, 1986. 

ADDRESS:  Comments  for  consideration 
by  the  DOT  Navigation  Working  Group 
should  be  forwarded  to  Dockets  Branch, 
Materials  Transportation  Bureau,  U.S. 
Department  of  Transportation,  20590. 
Comments  should  be  submitted  in  two 
copies.  The  Dockets  Branch  is  located  in 
Room  8426  of  the  Nassif  Building.  400 
Seventh  Street  SW.,  Washington,  D.C. 
20590.  Office  hours  are  8:30  a.m.  to  5:00 
p.m.,  Monday  through  Friday.  Telephone 
(202)  426-3148. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Scull,  Office  of  Program 
Management  and  Administration,  Office 
of  Budget  and  Programs,  Research  and 
Special  Programs  Administration, 


Department  of  Transportation.  400 
Seventh  Street  SW.,  Washington,  D.C. 
20590  (202)  462-9520. 

SUPPLEMENTARY  INFORMATION:  A  copy 
of  the  Federal  Radionavigation  Plan  is 
available  for  inspection  in  the  Dockets 
Branch. 

Additionally,  copies  are  available 
from  the  National  Technical  Information 
Service  (NTIS),  5285  Port  Royal  Road, 
Springfield,  Virginia  22161,  and  only 
from  that  source.  The  stock  number  and 
prices  are  as  follows: 
The  Federal  Radionavigation  Plan  ADA 

151295 
Paper  Copy,  $17.50 
Microfiche,  $4.50. 

Issued  in  Washington,  D.C,  on  June  19. 
1985. 

M .  Cynthia  Douglass, 

Administrator. 

[PR  Doc.  85-15287  Filed  6-25-85;  8:45  am] 

BILLING  CODE  4»10-eO-M 


Grants  and  Denials  of  Applications  for 
Exemptions 

AGENCY:  Materials  Transportation,  DOT. 

ACTION:  Notice  of  Grants  and  Denials  of 
Applications  for  Exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation  s 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  of  the  exemptions  granted 
in  May  1985.  The  modes  of 
transportation  involved  are  identified  by 
a  number  in  the  "Nature  of  Exemption 
Thereof  portion  of  the  table  below  as 
follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo-only 
aircraft,  5 — Passenger-carrying  aircraft. 
Application  numbers  prefixed  by  the 
letters  EE  represent  applications  for 
Emergency  Exemptions. 


Application 
No. 


1862-X 


S20S-P. 
S600-X. 


5600-X 


6126-X. 

6126-P. 

6126-X 

6184-X.. 
6557-X .. 

6774-X 

6961-X.. 
7252-X 
7719-X.. 
7835-X 

7835-X . 
8151-X.. 
9152-X. 
820e-X. 
8238-X 


Renewal  and  Party  to  Exemptions 


-— r 


Exemption  Na 


OOT-E  1862 


DOT-E  5206 
DOT-E  S600 . 


OOT-E  5600 


OOT-E  6126.. 


DOT-E  6126 
DOT-E6126 


OOT-E  6184    f. 
OOT-E  6557  1. 

DOT-E  6774  1 

OOT-E  6861 

DOT-E  7252... 
DOT-E  7719...... 

DOT-E  7835. 


OOT-E  7835 
DOT-E  8151 
DOT-E  8152 
DOT-E  8208 
OOT-E8238 


Applicant 


Grser  Hydraulics.  Inc.,  Oty  o(  Comnerce, 

CA. 
Douglas  Explosives.  Inc.,  Ptiilipstxjrg.  PA 
Amoco  Oil  Co .  Whiafing.  IN 


Genus.  Matenal  Sciences  Division,  San 
Marcos.  CA. 


Rhone-Poulenc  Inc .  Monmouth  Junction, 
NJ. 

Chemie  Lmz  US  Inc.  Fori  Lee.  NJ 

Dow  Chemical  Co.  Midland,  Ml 


Air  Products  S  Chemicals.  Inc,  Allen- 
town,  PA 

General  Fire  Extinguisher  Corp.  North- 
brook,  IL 


HR  Textron  Ire  .  Pacoima,  CA.. 


Monsanto  Co..  St  Louis,  MO.. 


Regulationlsl  atlected 


49  CFR  17.1  302  (a)  (1),  175.3. 


49  CFR  173  114« 

49CFR  175  3.  Part  173  . 


Nature  ol  exemption  thereol 


49  CFR  175  3.  Pari  173.. 


49  CFR  173.253  (a) 


E.  I    du  Pont  de  Nemours  ft  Co..  Inc., 

Wilmington.  DE 
Turner  Co.,  Sycamore,  IL 


Union  Carlxde  Corp.,  Danbuiy.  CT.. 


Air   Products   ft   Chemicals,   Inc.,   Allen- 
town.  PA. 
Ropak  West,  inc  .  La  Mirada.  CA 


ASIied  CoTJ .  Mori'Stown.  NJ 

Jet  Propulsion  Laboratory,  Pasadena,  CA. 
ASAHCO  Inc..  New  York,  NY 


49  CFR  173  253(a).. 
49kCFR  173  253(a) 


49  CFR  173.318(a)(1) 


49  CFR  175  3.  179  36-4(0).  178.37-4(c),  ] 
17e.50-4(c) 


49  CFR  173  302(a)(2).  175.3 


49  CFR  173  28(h) 

49  CFR  173  93 

49  CFR  173304,  175.3,  178.65 | 

48  CFR  177.848.  Part  107  Appen.  8(1)       | 


49  CFR  177.848,  Pan  107  Appen.  B(1) 
49  CFR  178.19.  Part  173.  Subparts.  D,  F 

49  CFR  177  824(b).  178  343-2 

49  CFR  173  145,  173.276,  173336 

49  CFR  173.368 


To  authonze  stupment  ol  nitrogen  m  hydraulic  accumulators  (Modes 

1,  2,  3,  4  ) 

To  become  a  party  to  Exemption  5206  (Mode  i  ) 

To  authonze  transport  ol  flammable  or  nonflammable  compressea 
gases,  flammable  or  corrosive  liquids  presently  authorized  lo  be 
shipped  in  a  DOT  Speciflcation  3A  cylinder,  to  be  shipped  m  a 
non-DOT  specitication  cyNnder  made  to  DOT-3A  specification  with 
certain  exceptions  (Modes  1.  2.  4  ) 

To  authorize  transport  ol  flammable  or  nonflammable  compressed 
gases,  flammable  or  corrosive  liquids  presently  authorized  to  be 
shipped  in  a  DOT  Specification  3A  cylinder,  to  tje  shipped  in  a 
non-IXiT  specification  cylinder  made  to  (X)T-3A  specification  with 
certain  exceptions  (Modes  1.  2,  4  ) 

To  authorize  shipment  of  chloracetyl  chlonde  m  DOT  Specilcation 
6D/2S  or  2SL  composite  packaging  (Modes  1.  3 ) 

To  become  a  party  to  Exemption  6126  (Modes  1,  3  ) 

To  authorize  shipment  ol  chloracetyl  chlonde  in  IX)T  Speciticaiion 
60/23  or  2SL  composite  packaging  (Modes  1.  3 ) 

To  authonze  use  ol  non-DOT  speafication  ponable  laiks.  <0' 
transportation  of  a  nonflammable  gas  (Modes  1.3) 

To  authorize  deviation  from  the  requirements  ol  the  mspeciors 
report  for  DOT  Specification  3A.  3AA,  and  4B  cylinders,  lor 
shipment  ol  certain  nonflammable  compressed  gases   iModes  V 

2,  3,  4,  5 ) 

To  authorize  use  of  non-[X)T  specification  cylinders  complying  wiih 

(X)T  Specification  3HT.  with  certain  exceptions,  lor  shipmeni  ol  a 

nonllammable  gas  (Modes  1.4) 
To  authonze  shipment  ol  spent  cobalt  and/or  nickel  catalyst    m 

reconditioned  DOT  Specification  37A  steel  drums  (Modes  V  2.  3 ) 
To  authorize  transport  of  Pourvex  and  Tovex  Extra  m  DOT  Specifica- 
tion 17H  metal  drums.  (Modes  1.  3 ) 
To  authorize  cargo  aircraft  only  as  additional  mode  ol  transponatior, 

(Modes  1.  2,4) 
To  authorize  transport  of  compressed  gas  in  cylinders  bearing  me 

flammable  gas  iatiel.  the  oxidizer  label,  the  flammable  liquids  label, 

the  corrosive  label  or  the  poison  gas  and  tank  car  tanks  bearing 

ttie  poison  gas  label  (Mode  1  ) 
To  authonze  use  of  steel  pallet  configuration  (or  secunng  cylinders. 

during  transportation  (Mode  1  ) 
To  authorize  shipment  of  liquid  hazardous  malenals,  m  ron-DOT 

speciflcation  removable  head  polyethylene  drums  (Modes  1 .  2.  31 
To  authorize  shipment  of  hydrofluoric  acid,  solution  in  an  ur.imed 

1X)T  Speciiication  MC-312  cargo  tank  (Mode  1  ) 
To  authorize  shipment  of  liquid  propellent  samples,  (roren.  in  nor. 

DOT  specification  plywood  boxes  (Mode  1  ) 
To  authorize  shipment  of  arsenical  Hue  dust  m  non-(X)T  specii'ca- 

tion  reusable  bags  (Mode  2 ) 
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Renewal  and  Party  to  Exemptions— Continued 


Escnploi  No 


RMuttfeonisl  flMsdid 


NMur*  01  «*nip«on  llMr«o* 


(U?6  «  DOT-E  »«26 


■"*S-»  DOT-E  8565 


BV>»  X  OOT-€SS6« 


8?«»-X  OOT-E  SS69 


»5'i-X  .   OOT-€  9571 


-'T-X  DOT-E  9S77 


8091  X 


Ooi-E  8679 


sm-* 

.  OOT-E  8715 

8615  X 

DOT-E  8815 

BMtS-X 

DOTE  8888 

89C1-P 

DOT-E  8901 

896?- « 

DOT-E  8862 

DOT-E  ( 


8i«6-x 

DOT-E  8998 

9cei-p 

DOT-E  9001 

9001 -X 

DOT-E  9001 

•C.f-   X 

DOT-E  9017 

.'■•'  > 

DOT -E  9017 

»;14-» 

OOT-E  9034 

-  M  t 

DOT-E  va* 

■  ■:«-« 

OOT-E  9036 

%9e-x 

DOT-E  9296 

Manx  Tank  Mti<it«clrf«i»  mc    W«nng- 
lon  CA 


Or  Cotv    Slamtcxd.  CI 


\  Ganam  Oywimcs  Cop    Fon  Morm  Tx 


US     Dapanmam     o<     OeienM.     fal* 
Oiweti.  VA 

EM  Scanca.  Oocinato,  Om 


Micar  Co    mc    M*«aukaa  wi 

i 

1 

.  McroO  mtamaaonai.  BumanNa  MN 

I 
j 

.  CNG  Cttmm  Corp .  Long  Baacn  CA 
AIM*  PoMlar  Co   Oanas  Tx 
Naico  Oiemcai  Co   Oak  Brook  K 


49  CFR  173i19(a|.  (m)  l73  24S4ai 
I73.34«a).  178  340-7  178  342-5. 
I  '8  343-5 

«9CFn  i73  2i7(aH3)  178224 


49  cm  172  10I(6)«rt.  173276   1753 
49CFB  172101I6MW.  173  276.  •75.3 
49  Cf  R  173  1  i9(aK2e).  (bl 
49CfB  172  312.  173  249 


I 


Douglas  CAamrai  Co .  Libarty  W 
HTi  indus»im  mc    Duana  CA 


Laa-Rora  inc    Fteeoofl  Nv 

dl  A«  induamaa.  inc    Brockarafa.  Tx 

Ti  OmlirtoiB.  LU .  Oailiyatwa.  England 

CiMMartlatd  Ckndai  Co .  En«.  OK 

1 
Motiay  Chamcal  Coip    Pmsburgn  PA 


49  CFR  17210l(6KW  172  400    173286 
1      175  3.175  30 


49  CFR  173  302(ai 

49  CFR  173  l14a(M  

49  CFR    172  101   column  6<b)    173  119. 
'73  245  laKlT).  175  30 


49  CFR  173  357 

49  CFR  I73  302(a»  175  3.  17844 


49         CFR  l723S4a).  172400. 

1 72  402(aM2).  1 72  402(aN3). 

172  504(a).  173  126.  173  136.  173237. 

173  246.  175  3 

49  CFR  173  302(aK1).  175.3     

49    CFR     173  301.     173  302      173  304. 

175  3.  17845 
49    CFR     173301.     173302      173304. 

1753.  17645. 

A9  CFR  173  264(B) 


To  aott<onic  -nanuiactufa.  martuog  and  sala  pt  nonOOT  specilica 
hon  cargo  laok*  cornciywg  wlh  DOT  Spacrfcation  MC-307  312 
iHlh  cartavi  a«ception.  toe  uanaponaiioo  ot  bquid  and  3em..»okd 

{     lawM  maianata  (Moda  t ) 

'  To  auawnza  jlupmanl  at  caKaum  hypocniodia  mxtura.  dry.  ciaasad 
a*  onOawt.  m  a  DOT  S«)«c*calion  2tC  toat  drum  having  an 
mnar  pty  consiswig  o<  a  lamination  of  polyestai  film  mounted  on 
akjmnum  lo<i  (Mode*  1.  2.  3  ) 

'  To  auttionza  sNpmani  o<  6.6  gallons  o«  riydrazma.  aqueous  sokMnn 
«  non.(X5T  ]pacrf<catKy>  F-:6  omargancy  tual  tanks  (Modaa  1  3. 
4) 

^  To  aultxyiie  snipment  ot  To  auttionza  shipmant  ot  6  6  gaMon*  ol 

I  ttydfaane.  aquaou*  sokmon  <i  non-DOT  ipacilication  F-16  amaf 
gancy  tual  tanks.  (Modaa  i.  3.  4 ) 
To  autfionza  shiptnant  ot  vanoua  llammaMa  iKtwds  packaged  m  a 
DOT  Specilication  i2A  corrugalad  fibartioard  tMi.  «nt^  two  mside 
metal  can  not  ovaf  '0  Mare  capacity  aaOi  (Moda  i  ) 
To  auttwme  stupmanl  ol  c«na«i  alkalvia  cotroaiva  liqwds.  n  o  & .  m  a 
IWKMVl  polvet^yl•na  boWa.  placed  m  a  moWad  polyetttyiene 

I     liiat.  ovavpacked  m  a  DOT  Specitication  37C80  steel  dnjm  ot  3  5 

I     gaMon  capacity    aiao  contanng  a  non  regulated  'esin   (Modes  1. 

;     2.3) 

I  To  authorize  snipmeni  ol  a  water  reactive  material  via  air  wtten 
packaged  m  trie  same  outaxJa  packaging  w«i  teparalely  packaged 
miall  quandtiaa  ol  a  Namniatila  kqukL  a  corrosive  kqiMl  a  corro- 
iwe  lokd.  «id  non-tiazardoua  matanali.  in  nonOOT  spaolication 
corrugated  toeitxiard  boxea  (Modes  i.  4.  5  ) 
To  auliorm  cenam  nammable  and  nonllammable  gases  as  addition- 
al commoiMia*.  (kHoda  i  ) 
.1  To  aulhonza  transport  ol  canavi  Uastmg  agents  m  a  cement  muer 
I     motor  vetide  (Mode  i  ) 
To  autnome  sh^menl  ot  conx>ound  clearvng.  liquid,  m  drums  having 
a  capacity  exceedmg  itie  net  quantity  limitations  tor  cargo  only 
aircfall  (Moda  4  I 
.|  To  become  a  party  to  Exemption  8901   (Moda  1 ) 
.'.  To  auinorize  manulactura.  marking  and  sale  ol  non-Dot  specitication 
j     girtii  weMad   slwilaaa   steel   cykndare.    for   transportation   ol   a 
I     compressed  gas  (Mode*  1.  2.  4) 
To    authorize    transport    ol    packages    beanng    the    DANGEROUS 
WHEN  WET  label,  m  motor  vehicles  olich  are  not  placarded 
FLAMMABLE  SOLID  W  (IModas  I.  2.  4  ) 


hydraukc  accumulators  (Modea 


;  To  auttionzo  slupmeot  ot  nitrogen 

12  3  4) 
[  To   become   a   party    to   Exemption   9001 


(Modes    t.    2.    3.    4) 


EVA         Esenbarm-^erkenrimmei  Gesew 
scftalt  i*H.  l>i»ieWi]«l  Waal  Gsrmviy 

!  Arco  :ndualrat  Qaaea.  Rwarton.  NJ 


Uraon  CarNda  Corp    Oanbwy  CT 
The  Manaon  C^    South  Ei^n.  il 
Ei  L#y  Co    lna«ni«)oks  !N 


49  CFR  173264461 


49    CFR     173  302.     173  304      173  326. 
173  334   175  3 

49    CFR     173302.     173304.     173326. 
I      173  334.  175  3 

49  CFR  178  37-4(3).  Pan  173.  Subpana 

G.  H 
49  CFR  173252 


To  auttionze  use  ol  a  nor«-OOT  specitication  cyknder  complying  *i 

pan   witK    DOT    Speolcaeon   3T.    lor   transportation   ol   certain 

Hammabla  and  nontlammabia  gases.  (Mode*  1   2  3.  4  ) 
To  aulhonza  use  ol  a  notvtX>T  apeolication  IMO  Type  5  portabia 

Unk   lor  transportation  ol  anhydrous  hydrofluoric  acid   (Moda*  1. 

2.3) 
To  auVionxa  uae  ol  a  non-OOT  spaolication  IMO  Type  5  portable 

Hnh.  tor  transpor'Jtion  ol  anhydrous  hydrolluonc  acid   (Modes  t. 

2.3) 
To  autrionze  use  ol  a  prevxxisiy  not  aultionzad  DOT  Specitication 

3AL  akjmvium  cyknder  lor  transporlation  ol  cenam  gases  and  gas 

mnturaa  (Modes  1.2  3.  4  5 ) 
To  auttxiriza  use  ot  a  prawoualy  not  authorized  DOT  Specification 

3AL  akjmnum  cyknder  lor  transponation  ol  certain  gases  and  gas 

miitures  (Modes  1.  2.  3.  4.  5  I 
To  authorize  manulactura   marking  and  sa*  of  tjillet  pierced  DOT 

Specilicalion  3AA  cykndars.  tor  transponation  of  compressed  and 

poaonou*  gasea  (Modaa  t.  2.  3.  4.  5  ) 
To  aulhonza  an  addrtional  two  non-OOT  spec  fcation  tanks  and  to 

aNow  nuorosn«ld  lo  be  used  as  a  coating  on  me  tanks  (Mode  I ) 


New  Exemptions 


Aspiication 
No 


Exampkon  No 


Appkcani 


nagKalionO)  aHaciad 


Nature  ol  exemption  thoreol 


■M-  N  IX!T-E  9357 

••^u-N  DOT-E  9430 

•i.-i  N  DOT-E  9371 

•    -SN  DOT-E  9375 

-iTKJ-N  OOT-E  9380 


Oynabans     AB      Sweden     Gothenburg. 
Sweden 

BONOtCO  mc    Key  3acayne  FL 


Ronson  Aviation  inc  .  Trenton.  NJ 


Magnawoi  Govemmeni  A  mdusmat  E>ec- 
nncs  Co .  Fort  Wayne  IN 


49  CFR  1^3  315   176245 


Tt^authonz*  uae  ol  non-(X}T  specification  IMO  Type  5  portable 
tanks,  lor  transoonation  ol  Kjuelied  compressed  gasas  (Modes  1. 
2.3) 

49  CFR  173  3(c)     — To  authonze  manu'aclure.  marking  and  sale  ol  non-DOT  specilica- 

kon  potyeWyienefiberglaas  removable  head  salvage  drums  of  90 

gallon  capacity  for  overpacking  damaged  or  leaking  packages  of 

hazardous  materials  (Modes  1   2 ) 

49  CFR  172  101.  172  204(013).   17327.     To  aulhonza  carnage  ol  Class  A.  B  and  C  axplosrva*  that  are  noi 

i75  30(a)ll)    175  320(b).  ^Ht  107.  Ap-  j     parmillad  lor  shipment  by  air.  or  are  in  quantities  greater  than 


perxta  B 
49  CFR  173  86 


ARCO  Pipe  Line  Co  .  Independenc*  nS       49  OR  173  119.  173  304   173  315 


I     Ihoaa  prascnbad  lor  sn«manl  by  air  (Moda  4 ) 

I  To   aulhonza   tranapon   ol   certain   explosives   wtuch   have   been 

classed  previously   but  lor  which  records  have  been  lost,  to  a 

waste  doposai  site  (Mode  t ) 
To  aulhonza  uae  of  a  nort-DOT  specification  container  deschlMd  as 

a  mechanical  displacamani  meter  prover   mounted  on  a  truck 

chassis,  lor  transponation  ol  hydrocarbon  products    (Mode  t  i 
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New  Exemptions— Continued 


Appkcalion 

^4o. 


9382-N 

9384 -N 

940e-N 
9413-N 


EiampUon  ^4o. 


Applicant 


DOT-E  9382 


t»T-E  9384     4 

DOT-E  9406  ..i.. 
DOTE  9413 . 


Aquatach.  Inc..  Cle'veland.  OH.. 


Bernis  Co..  Inc  .  Chcago.  IL.. 


Ethy*  Corp..  Baton  Rouge.  LA.. 
EM  Science.  Cincinnati,  OH 


ReguiatKr.(s)  affected 


49  CFR  173.119(a).  (m).  173  245(a). 
173.346(a).  178.340-7.  178.342-5. 
178  343-5. 


49  CFR  172.407(b).. 


49  CFR  173  301  (d)(2),  173  302 
49  CFR  173.286 


Nature  of  exemption  tliereot 


To  authorize  manufacture,  marlung  and  sale  of  non-DOT  soeci',ca- 
tion  cargo  tanks  designed  and  constructed  m  full  compliance  «it>i 
OCT  Specification  MC-307/312  except  lor  boMom  cjtiet  vaive 
venations,  lor  transportation  ol  Hammable  liquid,  corrosive  maien- 
als  or  poison  B  liquids  (Mode  1 ) 

To  authonze  manufacture,  martung  and  sale  of  multi-wsM  paper  bags 
beanng  pre-prmted  labels  of  a  smaller  see  t^an  required  by 
1 72  407(b).  for  transportation  of  an  oxidizer  (Modes  1,2) 

To  authonze  transport  of  silicon  tetrafluonde  in  DOT  Soec.i>cai'0n 
3AAX  cylinders  (Mode  1  ) 

To  authonze  transport  of  a  chemical  kit  wh^^  contans  s-^a'i 
amounts  ol  hydrochloric  acid  and  zmc  powder  (Mode  1  ) 


EMERGENCY  EXEMPTIONS 


Application 
No. 


Exemption  Nol 


EE  5206-P        OOT-E  5206  ... 
EE  9442-N        DOT-E  9442  ..^ 


Applicant 


Amos  L.  Doiby  Co.  Corsica.  PA 

Celanese  Chemical  Co.,  Dallas.  TX 


Regulation(s)  affected 


49  CFR  173.114a 

49  CFR  173.119(a).. 


Nature  of  exemption  thereof 


To  become  a  party  to  Exemption  5206.  (Mode  1  ) 
To  authonze  the  use  of  20/18  gauge  DOT  Specificalion  i  •£  sreei 
drums,  for  transportation  of  a  flammable  liquid  (Mode  1  ) 


Nature  of  exemption  tfiereof 


To  authonze  transportation  ol  anhydrous  ammonia  in  non-(X)T  specifica- 
tion -nurse  tanks '  confornvng  to  49  CFR  1 73.31 5(m)  except  tor  use  m 
well  sereicing  operations,  and  DOT  Specification  51  lor  use  m  o'fshore 
operations  (Modes  1.  2) 


Denials 


851 1-X    Request  by  Interox  America. 
Houston.  TX  to  authorize  transport  of 
hydrogen  peroxide,  in  DOT 
Specification  MC-312  cargo  tanks  and 
103CW  of  111A60W7  lank  cars  denied 
May  31. 1985. 

8511-X    Request  by  Oxychem 
Company.  Inc.  New  York.  NY  to 
authorize  transport  of  hydrogen 
peroxide,  in  DOT  Specification  MC-312 
cargo  tanks  and  103CW  or  111A60W7 
tank  cars  denied  May  31. 1985. 

9365-N    Request  by  Giles  Tool 
Agencies  Limited.  Scarborough,  Ont. 
Canada  to  manufacture,  mark  and  sell 
non-DOT  specification  containers 
similar  to  DOT  Specification  2Q.  except 
for  larger  capacity,  for  shipment  of  a 
liquefied  petroleum  gas  mixture- 
propane/isobutane,  classed  a  fiammable 
gas  denied  May  13. 1985. 

9368-N    Request  by  Wonder 
Corporation  of  America.  Norwalk.  CT  to 
authorize  shipment  of  aliquefied 
petroleum  gas  mixture,  propane/butane, 
classed  as  flammable  gas  in  non-DOT 
specification  cylinders,  not  to  exceed  12 
ounce  capacity,  patterned  after  DOT 
Specification  39  denied  May  15, 1985. 

9403-N    Request  by  Schlumberger 
Well  Services,  Houston.  TX  to  authorize 
carriage  of  charged  well  casing  jet 
perforating  guns  by  specialized  common 
motor  carriers  rather  than  by  privately 
owned  and  operated  motor  vehicles 
denied  May  6. 1985. 

9403-N    Request  by  Schlumberger 
Offshore  Services.  Houston,  TX  to 


aulhorize  carriage  of  charged  well 
casing  jet  perforating  guns  by 
specialized  common  motor  carriers 
rather  than  by  privately  owned  and 
operated  motor  vehicles  denied  May  6, 
1985. 

Issued  in  Washington,  DC,  on  June  18, 1985. 
loseph  T.  Homing, 

Chief,  Exemption  and  Approvals  Division, 
Office  of  Hazardous  Materials  Regulation. 
Materials  Transportation  Bureau. 
|FR  Doc.  85-15276  Filed  6-25-85;  8:45  ami 

BILLING  CODE  4t10-fiO-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

ISupp.  to  Dept.  Arc.  Public  Debt  Series- 
No.  18-85] 

Treasury  Notes;  Series  W-1987; 
Interest  Rate 

|une  20, 1985. 

The  Secretary  announced  on  June  19, 
1985,  that  the  interest  rate  on  the 
designated  Series  W-1987,  described  in 
De'partment  Circular— Public  Debt 
Series— No.  18-85  dated  June  13, 1985, 
will  be  8V2  percent.  Interest  on  the  notes 
will  be  payable  at  the  rate  of  6V2  percent 
per  annum. 
Carole  Jones  Dineen, 
Fiscal  Assistant  Secretary. 
|FR  Doc.  85-15272  Filed  6-25-85;  8:45  am] 

BILLING  CODE  4«10-4(MI 


(Department  Circular— Public  Debt  Series- 
No.  21-85] 

Treasury  Bonds  of  2005 

Washington.  June  19, 1985. 

1.  Invitation  for  Tenders 

1.1.  The  secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
fenders  for  approximately  $4,500,000,000 
of  United  States  securities,  designated 
Treasury  Bonds  of  2005  (CUSIP  NO. 
912810  DR  6),  hereafter  referred  to  as 
Bonds,  The  Bonds  will  be  sold  at  aucton. 
with  bidding  on  the  basis  of  yield. 
Payment  will  be  required  at  the  price 
equivalent  of  the  yield  of  each  accepted 
bid.  The  interest  rate  on  the  Bonds  and 
the  price  equivalent  of  each  accepted 
bid  will  be  determined  in  the  manner 
described  below.  Additional  amounts  of 
the  Bonds  may  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 
agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Bonds  will  be  dated  July  2, 
1985,  and  will  accrue  interest  from  the 
date,  payable  on  a  semiannual  basis  on 
February  15. 1986,  and  each  subsequent 
6  months  on  August  15  and  February  15 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature 
August  15.  2005,  and  vkfill  not  be  subject 
to  call  for  redemption  prior  to  maturity. 
In  the  event  any  payment  date  is  a 
Saturday,  Sunday,  or  other  nonbusiness 
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day.  ihe  amount  due  will  be  puviihlr 
(without  dd  litioiial  interest)  on  the  next 
succeeding  business  day. 

2.2.  The  Bonds  are  subjet  t  to  dll  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Bonds  are  exempt 
from  ull  taxation  now  or  hereai'lcr 
imposed  on  the  oblig.ttion  or  interest 
thereof  ny  any  State,  any  possession  of 
the  United  States,  or  any  local  laxin^ 
authority,  except  as  provided  in  11 
U.S.C.  3124. 

2.3.  The  Bonds  will  be  at:cepl.d>le  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  .)f  Federal  taxes. 

2.4.  Ei.nds  in  registered  definitive  form 
Will  be  issued  in  denominations  of 

$1  «».  $5,000.  $10,000.  SiaO.OOO.  and 
Si .000  000  Bonds  in  book-entry  form  will 
be  issued  in  multiples  of  those  amounts 
Bonds  will  not  be  issued  in  bearer  form 

2.5.  Denominational  exchanjjes  of 
rejiistered  definitive  Bonds,  exchanjjes 
of  Bonds  between  rejiistered  definitive 
and  book-entry  forms,  and  transfers  will 
be  permitted. 

2.6.  The  Bonds  will  become  eiiaible  for 
STRIPS  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities)  on 
February  18.  1986.  Under  the  Treasury's 
STRIPS  program,  a  book-entry  Bond 
nuiy  be  divided  info  its  separate 
Principal  and  Interest  components  and 
maintained  as  such  on  the  book-entry 
records  of  the  Federal  Reserve  Banks, 
acting  as  fiscal  agents  of  the  United 
Slates.  The  provisions  specificially 
applicable  to  the  separation, 
maintenance,  and  transfer  of  Principal 
and  Interest  Components  will  he 
announced  at  a  later  date. 

2.7.  The  Department  of  the  T.-easury  s 
ij'neral  regulations  governing  United 
Spates  securities  apply  to  Ihe  Bonds 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washingtoa  D.C.  20239.  prior  to  1:00 
p.m..  Eastern  Daylight  saving  time. 
Thursday,  June  27. 1985.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Wednesday,  )une  26. 1985.  and 
received  no  later  than  Tuesdav.  July  2. 
1985. 

3.2.  The  par  amount  of  Bonds  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000.  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 


7.10  V.  Fractions  may  not  be  used. 
NcmcompetiJive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.'j  A  Mngle  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines.  shaM 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
ottierwise  dispose  of  any 
noncompetitive  awards  of  this  ssue 
prior  to  the  deadline  for  leceipt  of 
tenders. 

3.4.  Commercial  banks,  wiiich  for  tins 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dcale.'^s  who  make  primary  markets  in 
Ciovernmert  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  .\'ew  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  CL-stomer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
^cc^)unt. 

3.5.  Tenders  for  their  ovvn  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
internatiqnal  organizations  in  which  the 
United  States  holds  membership:  foreign 
central  banks  and  foreign  states:  Federal 
Reserve  Banks:  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Bonds  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
annoucement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  e.xpressed  in  Section  4. 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  fields,  through  suc-.essively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  ihe 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rale 
will  be  established,  at  a  '/»  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100  000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 


95.000.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Bonds.  Based  nn     "* 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
ompplitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
th»'  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
99.923.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amo'int  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  w  ill  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Bonds  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
ac  tion  under  this  Section  is  tin^l- 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Bonds  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Bonds  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5 
must  be  made  or  completed  on  or  before 
Tuesday,  July  2, 1985.  Payment  in  full 
must  accompany  tenders  submitted  by 
all  other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
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lafei  than  Friday.  June  28, 1985.  In 
rfddition.  Treasury  Tax  and  Lonn  Note 
Option  Depositaries  m.iy  make  payment 
for  the  Bonds  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  liefore  Tuesday, 
liily  2. 1985.  When  payment  has  been 
submitted  with  the  tender  and  the 
purc.ha.sc  price  of  the  Bonds  allotted  is 
over  par.  setdement  for  the  preminum 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  undei  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Bonds  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Bonds 
allotted  are  not  required  to  be  assigned 
if  the  new  Bonds  are  to  be  registered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
Bonds  are  to  be  registered  in  names  and 
forms  different  from  those  in  the 
mscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (Bonds  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  number)".  Specific 
mstructions  for  the  issuance  and 
delivery  of  the  new  Bonds,  signed  by  the 
owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  must  be  dehvered  at  the 
expense  and  risk  of  the  holder. 

5.4.  Registered  definitive  Bonds  wdl 
not  be  issued  if  the  appropriate 
identifying  number  as  required  on  tax 
returns  and  other  documents  submitted 
to  the  Internal  Revenue  Service  (e.g.,  an 
individual's  social  security  number  or  an 
employer  identification  number)  is  not 
furnished.  Delivery  of  the  Bonds  in 
registered  definitive  form  will  be  made 
after  the  requested  form  of  registration 
has  been  validated,  the  registered 
interest  account  has  been  established, 
and  the  Bonds  have  been  mscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  neecessary,  to  receive 
payment  for,  to  issue  and  deliver  the 
Bonds  on  full-paid  allotments,  and  to 


maintain,  service,  and  make  payment  on 
the  bonds. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Bonds.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6  3.  The  Bonds  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  fanh  of 
the  United  States  Government  is 
pledged  to  pay.  in  legal  tender,  principal 
and  interest  on  the  Bonds. 
Gerald  .Murphy, 

Deputy  for  Fiscal. ■issistant  Secretary. 
|FR  Doc  85-15328  Filed  &-21-85:  3:59  pmj 
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{Department  Circular— Public  Del>t  Series- 
No.  19-85] 

Treasury  Notes  of  June  30,  1989, 
Series  M-1989 

WHshington,  |une  19. 1985. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $6,500,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  June  30. 1989.  Series 
M-1989  (CUSIP  No.  912827  SK  9). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  be  issued  at  the 
average  price  to  Federal  Resen.e  Banks, 
as  agents  for  foreign  and  international 
m.onetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  July  1. 
1985.  and  will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
December  31, 1985,  and  each  subsequent 
6  months  on  June  30  and  December  31 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature  June 
30, 1989,  and  will  not  be  subject  to  call 
for  redemption  prior  to  maturity.  In  the 
event  any  payment  date  is  a  Saturday. 
Sunday,  or  other  nonbusiness  day,  the 
amount  due  will  be  payable  (without 


additional  interest)  on  the  next- 
succeeding  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  Stales,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  Notes  in  registered  definitive  form 
will  be  issued  in  denominations  of 

SI  .000,  $5,000,  $10,000,  $100,000,  and 
Sl.000.000.  Notes  in  book-entry  form  will 
be  issued  in  multiples  of  those  amounts. 
Notes  will  not  be  issued  in  bearer  form. 

2.5.  Denominational  exchanges  of 
registered  definitive  Notes,  exchanges  of 
Notes  between  registered  definitive  and 
book-entry  forms,  and  transfers  will  be 
permitted. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  Notes 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington.  D.C.  20239.  prior  to  1:00 
p.m.,  Eastern  Daylight  Saving  time, 
Tuesday,  June  25. 1985.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Monday.  June  24, 1985,  and 
received  no  later  than  Monday,  July  1. 
1985. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 
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3.4.  Commercial  banks,  which  for  this 
purpose  are  defmed  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
(jovemmenl  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations:  States,  and  their 
political  subdivisions  or 
instrumentalities:  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership:  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4. 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
;he  highest  accepted  yield  will  be 
prorated  if  necessary-  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vs  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
'J9.250.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
{19.923.  and  the  determinations  of  the 


Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Monday.  luly  1, 1985.  Payment  in  full 
must  accompany  tenders  submitted  by 
all  other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury:  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to,  which  the 
lender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday.  June  27. 1985.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Monday. 
July  1, 1985.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 


purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 

5.2  In  everj'  case  where  full  payment 
has  not  been  completed  on  lime,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  are  not  required  to  be  assigned 
if  the  new  Notes  are  to  be  registered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
Notes  are  to  be  registered  in  names  and 
forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (Notes  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  number)".  Specific 
instructions  for  the  issuance  and 
delivery  of  the  new  Notes,  signed  by  the 
owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  must  be  delivered  at  the 
expense  and  risk  of  the  holder. 

5.5.  Registered  definitive  Notes  will 
not  be  issued  if  the  appropriate 
identifying  number  as  required  on  tax 
returns  and  other  documents  submitted 
to  the  Internal  Revenue  Service  (e.g..  an 
individual's  social  security  number  or  an 
employer  identification  number)  is  not 
furnished.  Delivery  of  the  Notes  in 
registered  definitive  form  will  be  made 
after  the  requested  form  of  registration 
has  been  validated,  the  registered 
interest  account  has  been  established, 
and  the  Notes  have  been  inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States.  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  to  issue  and  deliver  the 
Notes  on  full-paid  allotments,  and  to 
maintain,  service,  and  make  payment  on 
the  Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  ol 
the  United  States  Government  is 
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pledged  to  pay.  in  legal  tender,  principal 
and  interest  on  the  Notes. 
Gerald  Murphy, 

Deputy  Fiscal  Assistant  Secretary- 
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1  Department  Circular— Public  Debt  Series- 
No.  20-85] 


Treasury  Notes  of  July  15. 1992,  Series 
F-1992 

Wushington.  |une  19. 1965. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $6,000,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  July  15, 1992,  Series 
F-1992  (CUSIP  No.  912827  SL  7), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  July  2. 
1985.  and  will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
January  15. 1986,  and  each  subsequent  6 
months  on  July  15  and  January  15 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature  July 
15. 1992,  and  will  not  be  subject  to  call 
for  redemption  prior  to  maturity.  In  the 
event  any  payment  date  is  a  Saturday, 
Sunday,  or  other  nonbusiness  day,  the 
amount  due  will  be  payable  (without 
additional  interest]  on  the  next- 
succeeding  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  Slates,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 


2.4.  Notes  in  registered  definitive  form 
will  be  issued  in  denominations  of 

Si  .000,  $5,000,  $10,000.  $100,000,  and 
$1,000,000.  Notes  in  book-entry  form  will 
be  issued  in  multiples  of  those  amounts. 
Notes  will  not  be  issued  in  bearer  form. 

2.5.  Denominational  exchanges  of 
registered  definitive  Notes,  exchanges  of 
.\otes  between  registered  definitive  and 
book-entry  forms,  and  transfers  will  be 
permitted. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  Notes 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  D.C.  20239.  prior  to  1:00 
p  m..  Eastern  Daylight  Saving  time, 
Wednesday,  June  26, 1985.  Non 
competitive  tenders  as  defined  below 
will  be  considered  timely  if  postmarked 
no  later  than  Tuesday,  June  25, 1985,  and 
received  no  later  than  Tuesday,  July  2, 
1985. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  ip  lieu  of  a  specified  yield. 

3.3.  a  single  bidder,  as  defined  in 
Treasury"  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 


3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
insiitutions:  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations:  States,  and  their 
political  subdivisions  or 
instrumentalities:  public  pension  and 
retirment  and  other  public  funds: 
international  organizations  in  which  the 
United  States  holds  membership:  foreign 
central  banks  and  foreign  states:  Federal 
Reserve  Banks:  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to    • 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  V^  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100,000  and  a  lowest  accepted  price 
about  the  original  issue  discount  limit  of 
98.250.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Ptice  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
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Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reser\'ations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  Allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Tuesday,  July  2, 1985.  Payment  in  full 
must  accompany  tenders  submitted  by 
all  other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Friday,  June  28. 1985.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Tuesday. 
July  2. 1985.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  are  not  required  to  be  assi^^nf  d 


if  the  new  Notes  are  to  be  registered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
Notes  are  not  be  registered  in  names 
and  forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (Notes  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  number)".  Specific 
instructions  for  the  issuance  and 
delivery  of  the  new  Notes,  signed  by  the 
owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  must  be  delivered  at  the 
expense  and  risk  of  the  holder. 

5.4.  Registered  definitive  Notes  will 
not  be  issued  if  the  appropriate 
indentifying  number  as  required  on  tax 
returns  and  other  documents  submitted 
to  the  Internal  Revenue  Service  (e.g..  an 
individual's  social  security  number  or  an 
employer  identification  number)  is  not 
furnished.  Delivery  of  the  Notes  in 
registered  definitive  form  will  be  made 
after  the  requested  form  of  registration 
has  been  validated,  the  registered 
interest  account  has  been  established, 
and  the  Notes  have  been  inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payments  for,  to  issue  and  deliver  the 
Notes  on  full-paid  allotments,  and  to 
maintain,  service,  and  make  payment  on 
the  Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  Slates,  and.  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Murphy, 

Deputy  Fiscal  Assistant  Secretary. 

[FR  Doc.  85-15329  Filed  6-21-«5:  3:59  pm| 
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Customs  Service 

Application  for  Recordation  of  Trade 
Name:  "International  Business 
Machine  Corporation" 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Notice  of  Application  for 
Recordation  of  Trade  name. 

summary:  Application  has  been  filed 
pursuant  to  S  133.12,  Customs 
Regulations  (19  CFR  133.12),  for  the 
recordation  under  section  42  of  the  Act 
of  July  5. 1946.  as  amended  (15  U.S.C. 
1124).  of  the  trade  name  "International 
Business  Machines  Corporation"  used 
by  International  Business  Machines 
Corporation,  a  corporation  organized 
under  the  laws  of  the  State  of  New  York, 
located  at  Old  Orchard  Road.  Armonk, 
New  York  105O4. 

The  application  states  that  the  trade 
name  is  used  in  connection  with  the 
following  merchandise  manufactured  in 
numerous  foreign  countries:  Information 
handling  systems  and  associated 
components  and  supplies  including  data 
processing  equipment;  copying 
machines;  printers;  word  processing; 
electro-mechanical  office  equipn^ent; 
computers;  terminals;  input  and  output 
devices,  computer  programs:  magnetic 
tape;  magnetic  disks;  diskettes;  modems; 
books,  business  forms,  typewriter 
ribbons;  educational  publications;  and 
type  fonts. 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  opposition  to 
the  recordation  of  this  trade  name. 
Notice  of  the  action  taken  on  the 
application  for  recordation  of  this  trade 
name  will  be  published  in  the  Federal 
Register. 

DATE:  Comments  must  be  received  on  or 
before  August  26. 1985. 
ADDRESS:  Written  comments  should  be 
addressed  to  the  Commissioner  of 
Customs,  Attention:  Entry,  Licensing 
and  Restricted  Merchandise  Branch, 
1301  Constitution  Avenue,  NW.,  Room 
2417,  Washington,  DC.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beatrice  E.  Moore,  Entry,  Licensing  and 
Restricted  Merchandise  Branch,  1301 
Constitution  Avenue.  NW.,  Washington, 
D.C.  20229  (202-566-5765). 

Dated:  June  20, 1985. 

Edward  T.  Rosse, 

Acting  Director.  Entry  Procedures  and 

Penalties  Division. 

|FR  Doc.  85-15350  Filed  6-25-85:  8:45  am) 
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.         i 

EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE: 

2:00  p.m.  (eastern  time),  Monday.  July  1. 

1985. 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT: 

CHANGE  IN  THE  MEETING:  The  tollowing 

matter  was  added  to  the  agenda  for  the 

closed  portion  of  the  meeting:  "Amicus 

Curiae  Participation" 

CONTACT  PERSON  FOR  MORE 

information:  Cynthia  C.  Matthews. 

Executive  Officer.  Ebcecutive  Secretarial 

at  (202)  634-6748. 

Diiled:  )une21. 1985. 
CvTithia  C.  Matthews, 

Executive  Officer,  Exficutii.e Secretariat. 
|KR  Doc.  G5-15375  Filed  6-24-85: 10.00  am] 

BILLING  CODE  67S(MM-U 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  4:03  p.m.  on  Thurdsay.  June  20, 1985. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  adept  a  resolution 
making  funds  available  for  the  payment 
of  insured  deposits  made  in  Farmers 
State  B.ink  of  Dexter.  Kansas,  Dexter. 
Kansas,  which  was  closed  by  the 
Kansas  State  Bank  Commissioner  on 
Thursday.  June  20. 1985. 

In  calling  the  meeting,  the  Board 
determined  on  motion  of  Chairman 
William  M  Isaac,  seconded  by  Director 


Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Director  H.  Joe  Selby 
(Acting  Comptroller  of  the  Currency), 
that  Corporation  business  required  its 
consideration  of  the  matter  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matter 
in  a  meeting  open  to  public  observation; 
and  that  the  matter  could  be  considered 
in  a  closed  meeting  pursuant  to 
subsections  (c)(8).  (c)(9)(A)(ii).  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the 
Chairman's  Office,  Room  6023  of  the 
FDIC  Building  located  at  550  17th  Street. 
NW.,  Washington.  D.C. 

Dated:  June  21. 1985. 
Federal  Deposit  Insurance  Corporation. 
iloyle  L.  Robinson, 
Executive  Secretary. 
(FR  Doc.  85-15383  Filed  6-24-85;  11:13  pmj 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

June  21.  1985. 

TIME  AND  DATE:  10:00  a.m..  June  28. 1985. 

PLACE:  825  North  Capitol  Street.  NE., 

Room  9306.  Washington,  D.C.  20426. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  bv 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  F.  Plumb, 
Secretary,  Telephone  (202)  357-6400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  division  of  public 
information. 

Consent  Power  Agenda.  816lh  Meeting — June 
28. 1985.  Regular  Meeting  (10:00  a.m.) 

CAP-]. 

Project  No.  6527-001,  Town  of  Skykomish. 
Washington 
CAP-2. 

Omitted 
CAP-3. 
Project  Nos.  6727-002  and  003.  Northwest 
Power  Company.  Inc. 
CAP-4.  "  % 

Omitted  ', 


CAP-5. 

Omitted 
CAP-6. 

Project  No.  2890-011.  Kings  River 
Conservation  District 
CAP-7. 
Project  No.  8194-007.  James  W.  Caples 
Project  No.  6702-005.  Superior  Oil 
Company 
CAP-8. 
Project  Nos.  2890-005  and  006.  Kings  River 
Conservation  District 
CAP-9. 
Project  No.  7213-002.  Northeast  Hydro 

Incorporated 
Project  No.  8013-001.  Small  Hydro  East 
CAP-10. 
Project  No.  5505-003.  Southeastern  Hydro 
Power.  Inc. 
CAP-11. 

Project  No.  4167-003,  Energenics  Systems. 

Inc. 
Project  No.  6730-000.  Northern  Colorado 
Conservancy  District 
CAP-12. 

Project  No.  7478-000,  Deep  River  Hydro, 

Inc. 
Docket  No.  El.84-42-000,  Deep  River 
Hydro.  Inc. 
CAP-]  3. 
Project  No.  2729-006.  Power  Authority  of 
the  State  of  New  York 
CAP-14. 

Omitted 
CAP-15. 
botkel  Nos.  EL85-11-001  and  002.  City  of 
Vernon  and  the  Cities  of  Anaheim. 
Riverside.  Banning  Colton.  and  Azusa. 
California  v.  Southern  California  Edison 
Company 
CAP-16. 

Docket  Nos  ERe5-475-000.  ER85-4:-6-000 
and  ER85^93-000.  New  England  Power 
Company 
CAP-17. 

Docket  Nos.  ER85-468-000.  ER85-424-000 
and  ER85-425-000.  Southwestern  Electric 
Pov.er  Company 
CAP-18. 
Docket  No.  ER85-^62-000,  Central  Vermont 
Public  Service  Corporation 
CAP-19. 
Docket  No.  ER85-461-000.  Kansas  Gas  and 
Electric  Company 
CAP-20. 

Docket  Nos.  ER79-97-001.  and  ER85-408- 
ono,  Alamito  Company 
CAP-21. 

Docket  No.  ER85-482-000.  Lockhart  Power 
Company 
CAP-22. 
Docket  Nos.  ER82-^27-O04.  and  ER84-075- 
005.  Southern  California  Edison 
Company 
CAP-23. 
Docket  No.  ER84-562-001.  Union  Electric 
Company 
CAP-24. 
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(A)  Docket  No.  RE84- 5-002.  Texas  New 

Mexico  Power  Componv 
IB)  Docket  No  RE84-10-obl   Iowa  Public 

Service  Compdny 

(C)  Docket  No  RFi2-14-002.  Kansas  City 
Power  j»  Light  Company 

(D)  Docket  No  RE«5-l-o6o  Hdwaiian 
Electric  Co.Tipany 

(E;  Docket  No.  RE^O-10-003.  Wiscon&in 

Power  a  Light  Company 
(F)  Docket  No.  REd4-4-U01  Indiandpoli* 

power  *  Light  Company 
C.\P-2S. 

(A)  Docket  No  RE85-2~a(n.  Cetitntl  Illinois 
Light  Company 

(B)  Docket  No.  REai-2-2-002.  Lansing 
Board  of  Woter  and  Lifzht  Lansing. 
SV.chgan 

CAP-28. 

Docket  No.  QFa5-172-OilO.  Potver 
Developers.  Inc. 
C\P-27. 

Omitted 

Caoseat  Miscellaneous  .Agenda 

f  \.M-1 

Docket  .No  CP84-2b-00a  Getty  Uil 
Company  and  |.Q  Marshall  No  1  Wt-ll 

C\SA-Z 

Docket  No  GP85-24-0(X).  Stale  of 
Oklahoma  Crshjin  Pesourres.  Inc.. 
Section  108  NGP.A  Determination.  Curtis 
Stark  No.  1  Well.  FFJ?C  ID  No  84-»35ai 

CAP-3. 
Docket  No.  GP85-2r-0Ua  Stale  of 
Oklahoma.  Tenneco  Oii  Exploration  a  .d 
Production  Company  Section  108  NGPA 
Determination  East  Columbia  Oswego 
Lime  Unit  No.  12-2.  FERC  No.  )D81-0462. 
East  Columbia  Oswego  Lime  I'nit  No.  5- 
2.  FFJIC  No  JD81 -13589  Ea.st  Columbia 
Oswego  Lime  I  nit  No  2-1.  FERC  No. 
1081-04-99 

Cot)  sent  Gas  .Agenda 

CAC-1 

Omitted 
CAG-2 

Omitted 
CAG-3 

Omitted 
CAG-1 

Docket  Nos.  T.A&5-3-2-COO  and  001.  East 
Tennessee  .Natural  Gas  C.impan) 
CAG-5 

Omitted 
CAG-8. 
Docke;  N.)«  T.\(J5-3-34-000  and  OOl. 
Flor  dd  Ga<  Transmission  Company 
CAG-7 

Docket  No.  RP85-143-000.  East  Tennessee 
.Natural  Gas  Company 
CAG-8. 

Docket  No  RP85-15O-00O.  Natural  Gas 
Pipeline  Comp<iny  of  .Amenca 
CAG-9 

Docket  No  RP95-151-000  Northern  Border 
Pipeline  Company 
CAG-IU. 

Docket  No.  RP85-152-000.  Inter-City 
Minnesota  Pipelines  Ltd..  Inc. 
CAG-11 

Docket  No  RP8.>-140-0t)n.  El  Pa»o  Natural 
Gas  Company 
CAG-1 2. 


Docket  No.  RP85-155-000.  and  RPW-1 1- 

000.  Columbia  G^s  Transmission 
Corporation 

CAG-1 3. 

Omitted 
Cv\G-14 

Omitted 
CAG-1 5. 

Omitted 
CAG-15. 

Docket  No.  CPB.5-487-001.  el  aL.  Distrigai 
of  Ntassachusetts  Corporation! 
CAG-1 7. 
Docket  No.  Ri*5-125-0m  Distngas  of 
Massachusetts  Corporatuin 
CAG-1 8. 
Docket  No.  TA8S-2-48-002.  ANR  Pipeline 
Comp 
CAG-19 

Docket  Nos  TA8!>->}-37-003.  and  004 
Northwest  Pipeline  Corporation 
Cw\G-20 

Omitted 
CAG-21 

Omitted 
CAG-22. 

Docket  No.  TA84-2-3O-003  !PCA»4-^a). 
Tiunkline  Cas  Company 
CAG-23. 

Omitted 
CAG-24 

Omitted 
CAG-25. 

Docket  No  RP72-157-0T1.  Consolidated 
Gas  Transmission  Corporation 
CAG-26. 
Docket  Nos.  ST83-C27-000  and  001. 
Producer's  Cas  Co.mpany 
CAG-27. 

Docket  No  ST85-tdO-000.  Southern  Gas 
Pipeline  Company 
CAG  -28. 

Docket  Nos  STa5-559-000.  STft.5-7B»-000. 
Sr8S-630-000  ST81 -260-005.  0O4  and 
003.  .Mustang  Fuel  Corporation 
CA(i-29. 

Docket  No  ST81-193-a02.  Srmerset  Gas 
Service 
CAG-30. 
Docket  Nos  ST81-207-003.  ST81-269-001 
and  ST82-214-0m   Monterey  Pipeline 
Company 
CA031. 

Docket  Nos.  ST81-13-00Z.  003.  ST82-3«3- 

001.  002.  ST83-75-001,  002.  ST83-363-001 
and  ST84-21-000.  Rocky  .Mountain 
Natural  Gas  Company.  Inc. 

CAG-32. 

Docket  Nos  ST82-369-000.  noi  and  ST84- 
920-000.  Taft  Pipeline 
CAG-33. 

Docket  No.  CI85- 180-002.  Pogo  Producing 
Company 
CAG-34. 
Docket  No.  CI83-257-002.  MGF  Oil 
Corporation 
CAG-35. 

Docket  No.  Cl83-236-O0a  Arco  Oil  and  Gas 
Company 
CAG-36. 

Docket  No*  RI74-188-053  and  Rr5-21-C»48. 
Independent  Oil  A  Gas  .Xssocirition  of 
West  Virginia 
CAG-'37. 

Docket  Nos  RI74-188-054  and  RI75-21-048. 
Independent  Oil  &  Gas  Aasociation  of 
West  Virginia 


CVG-SS 

Omitted 
CAG-39. 

Docket  N'j.  CI85-.198-000.  Goodrich  Oil 
Company 
CAO-40. 
Docket  No.  C18&-IO0-000.  Vesta  Energy 
Company 
CAG-11. 

Doriiet  No  C185-424-000.  Walter  Oil  A  Gas 
Corporal. on 
CAG-J2. 

Omitted 
C.AG-13. 

Omitted 
CAG-44 

Docket  No.  CPB5-2e9-000.  Natural  Gas 
Pipeline  Company  of  .America 
CAG-J.5. 
Docket  No.  CP7O-7-027.  Southern  Natural 
Gas  Company 
CAG-46. 
Docket  No.  CP85-301-000.  United  Gas  Pi^<e 
Line  Company 
CAG-47. 

Docket  No.  CP74-322-0O1 .  Michigan  Gas 

Storage  Company 
Docket  No.  CP75-3-006.  Trunkline  Cas 

Company 
Docket  No.  CI74-738-0O2.  Northern 
Michigan  Exploration  Company 
CAG-18. 
Docket  No  CP84-452-000,  Texas  Eastern 
Transmission  Corporation 
(Af>-49 

Docket  No.  CP83-318-0fn.  L^trast«te 

Gathering  Corporation 
Docket  No.  CP85-201-000.  Zapata 
(gathering  Company 

c:ag-50. 

Docket  No.  CP85-51 3-000.  Infer-City 
Minnesota  Pipelines  Ltd.  Inc. 
(;AG-51. 

Docket  No.  CP84-342-000.  Southern 
Natural  Gas  Company 
CAC;-52. 

Docket  Nos.  OR78- 1-013.  021.  022.  023.  024 
and  028  (Quality  Bank).  Trans  Alaska 
Pipcliiie  System 

I.  Licensed  Project  Mailers 

P-1. 

Project  No.  4032-000.  Clifton  Power 
Corporation 
P-2. 

(A)  Docket  Nos.  EL80-19-000  004.  005.  006. 
007.  008.  009.  Oil.  012.  013.  014.  015  and 
016.  Massachusetts  Municipal  Wholesale 
Electric  Company  v.  Power  Authority  of 
theSt.ileof  New  York 

Docket  Nos.  ELaO-24-000.  003.  004.  005.  Of*. 
007,  009.  Oia  Oil.  012.  013  and  014, 
Connecticut  Municipal  Electric  Energy 
Cooperative  v.  Power  Authority  of  the 
State  of  New  York 

Docket  Nos.  EL78-24-029.  032.  033.  034.  035, 
036.  038.  039.  040,  Ml  and  042.  Municipal 
Electric  Utilities  A.tsociation  of  New 
York  State  v.  Power  Authority  of  the 
State  of  New  York 

(Bl  Project  No.  2218-003.  Power  Authority 
of  the  Stale  of  New  York 
P-3. 

Project  No.  7563-001.  South  Fork  IL  Inc. 
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II.  Electric  Rale  Matten 

KR-1. 
Dotkel  Nos.  ER85-*86-000  and  ERe4-571- 

001.  Utah  Power  &  Light  Company 
nockel  No.  FX85-28-000.  City  of  Prove. 
Utah 
ER-2. 

Docket  Nos.  EK84-201 1-001.  EK84-2021-n01 
and  EL84-44-000.  U.S.  Departmc-nt  of 
Energy — Bonneville^Power 
Administration 
ER-3. 

Docket  Nos.  EF85-2mi-000  and  EF85-2021- 
000.  United  States  Department  of 
Energy — Bonneville  Power 
Administration 
ER-4. 
Docket  QF85-311-000.  Cogeneration 
National  Corporation 
ER-5. 
Docket  No.  EL85-2-000.  KP  Diversified 
Investors.  Inc. 

Miscellaneous  Agenda 

M-1. 

Reserved 
M-2. 

Docket  No.  RM85-17000  (Phase  II). 
Regulation  of  Electricity  Sales-for-Resale 
and  Transmission  Service 
M-3. 

Omitted 
M-». 

Docket  Nos.  RM7&-63-000  and  RM82-31- 
000.  Fees  Applicable  to  Natural  Gas 
Pipelines 
M-5. 
Docket  No.  RM83-31-O00.  Emergency 
Natural  Gas  Sale.  Transportation  and 
Exchange  Transactions 
M-6. 
Docket  No.  GP84-23-000.  Stowers  Oil  & 
Gas  Company,  et  al. 
M-7. 

Docket  Nos.  GP80-24-O03  and  006. 
Transcontinental  Gas  Pipe  Line 
Corporation 

I.  Pipeline  Rate  Matters 

KP-1. 
Docket  Nos.  TA85-5-B-000  and  001 
(PGA85-5  and  IPR85-2).  Midwestern  Gas 
Transmission  Company 
RP-2.    , 
Docket  Nos.  TA85-2-1-000  (PGA85-2). 
United  Gas  Pipe  Line  Company 
RP-3. 

(A)  Docket  Nos.  RP8a-97-037.  RP81-54-021. 
RP82-12-013.  RP82-125-015  and  T.A85-2- 
9-000.  Tennessee  Gas  Pipeline  Company, 
a  Division  of  Tenneco  Inc. 

(B)  Docket  Nos.  TA85-2-9-000  and  001 
(PGAe5-2.  GRI85-2  and  IPR85-2). 
Tennesce  Gas  Pipeline  Company,  a 
division  of  Tenneco  Inc. 

RP-4. 
(A)  Docket  Nos.  RP83-113-014.  015  and  016. 

Pacific  Gas  Transmission  Company 
Docket  No.  RP83-135-004.  Pacific  Interstate 

Transmission  Company 
Docket  No.  RP83-1 36-003.  Pacific  Offshore 

Production  Company 
Docket  No.  RP84-28-001.  Pacific  Interstate 

Offshore  Company 
Docket  No.  RP83-139M)05.  El  Paso  Natural 

Gas  Company 


Docket  Nos.  RP81-130-014.  015  and  016  (not 

consolidated),  Transwestern  Pipeline 

Company 
(B)  DocketNos.  RP81-130-007.  017.  018.  019. 

020  022  and  RP83-25-000.  Transwestern 

Pipeline  Company 
RP-5. 
Docket  Nos.  OR79-1000  and  022  (Phase  I). 

Williams  Pipe  Line  Company 
RP-8. 
Omitted 

II.  Producer  Matters 

CI-1. 

Omitted 
CI-2. 

Docket  No.  CP74-314-014.  El  Paso  Natural 

Gas  Company 
Docket  No.  CI77-526-004.  Sun  Exploration 

and  r'roduction  Company,  et  al. 
Docket  No.  CI83-356-004.  El  Paso  Natural 

Gas  Company 
Docket  No.  CI84-49-003.  Tenneco  Oil 

Company 
Docket  No.  CI84-51-003.  Conoco.  Inc. 

III.  Pipeline  Certificate  Matters 

CP-1. 
Docket  Nos.  CP85-487-000.  001.  002.  003. 
004.  CP85-488-000,  001  and  002  (not 
consolidated).  Distrigas  of  Massachusett 
Corporation 
CP-2. 

Docket  Nos.  CP84-429-000  and  001,  Texas 
Eastern  Transmission  Corporation  and 
Columbia  Gas  Transmission  Corporation 
Docket  Nos.  CP84-654-000  and  001. 
Algonquin  Gas  Transmission  Company 
Kenneth  F.  Plumb. 
Secretary. 
|FR  Doc.  85-15403  Filed  6-24-85: 12:34  pm) 

WLUNG  CODE  6717-01-« 


FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday.  July 

1.  1985. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets. 

NW.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Implementation  of  the  Board's  Program 
Improvement  Project. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (3202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 


Dated:  June  21. 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  85-15355  Filed  6-21-85:  4:28  pm) 

eiLUNG  CODE  621(M)1-M 


FEDERAL  TRADE  COMMISSION 

TIME  AND  DATE:  2:00  p.m..  Monday.  June 
24. 1985. 

place:  Room  432.  Federal  Trade 
Commission  Building.  6th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20580. 

STATUS:  Open. 

MATTER  TO  BE  CONSIDERED:  Discussion 
of  Proposed  Streamlining  Procedures  in 
Pre-Appeal  Stages  of  Commission 
Adjudications. 

CONTACT  PERSON  FOR  MORE 

information:  Susan  B.  Ticknor,  Office 

of  Public  Affairs:  (202)  523-1892. 

Recorded  Message:  (202)  523-3806. 

Benjamin  I.  Berman, 

Acting  Secretary. 

[FR  Doc.  85-15433  Filed  6-24-85:  3:00  pm] 

BILUNG  CODE  6750-01-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  June  24.  July  1.  8.  and 
15. 1985. 

PLACE:  Commissioners'  Conference 

Room  1717  H  Street.  NW.,  Washington, 

DC. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  June  24 

Wednesday.  June  26 

2:00  p.m. 
Discussion/Possible  Vote  on  Final  Rule  on 
Backfilting  (Public  Meeting) 

Thursday.  June  27 

1:00  p.m. 
Affirmative/Discussion  and  Vote  (Public 
Meeting) 

a.  Severe  Accident  Policy  Statement 
(postponed  from  June  20) 

b.  Amendments  to  10  CFR  Part  60— 
Disposal  of  High-level  Radioactive 
Waste  in  Geologic  Repositories 
(Tentative) 

Week  of  July  1— Tentative 

Tuesday.  July  2 

10:00  a.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed 
Ex.  2  and  6) 
2:00  p.m. 
Discussion  of  Pending  Investigations 
(Closed— Ex.  5  and  7) 
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iVedntiJcy.  /uly  J 

3..K)  p.m. 
Affirmdtion  Me>ilinx  (Public  M«'«*lmjj|  (if 

\Vii«k  of  |uly  8 — Tt>ntati\e 

Tucaday.  /u/y  9 

9  .0  a  m. 

Briefing  on  Diivis-Bcsse  iPi:l)!it:  .Metitin^) 

Discussion/Possible  Vo'e  on  Full  Power 
Ofierating  Licer.se  for  Diablo  Caaon-2 
(.■^iblic  Meelins) 

\\fJn^s(^ay.  fuJy  10 

2:00  p.m. 

Discussion,  P')ssib!e  Vale  iin  Full  Power 
Op»T^''nf{  Lirense  f«.-  Ff  rTni-2  (Public 
.Miifriifij;) 

Thursday,  /u/y  1 J 

9:30  d.m. 

Periotiic  Meetinjj  with  .^dvlSor>  Committee 
on  RedcJ^  safeijudrd*  (.\CRSi  (Public 

li.U).im    I 
Affimidrion  Meeting  iPudIk  .Meeiingl  (if 
neoded) 

Week  of  July  15 — Tentative 

Thursday,  /uly  IS 

2:00  p  m. 

Affirmation  Meeting  (Fhiblic  Meetini;)  lif 
needed) 

ADDITIONAL  INFORMATION:  .Affirmatiun 
of  Shorehdm —  ln!er\pnor  Rer.ewdl  of 
Request  to  Supplement  Environmental 
Impact  Statement  (Public  Meeting)  was 
h^id  June  19.  Continuation  of  .5/15 
Briefing  on  Proposed  Revision  of  Pari  20 
sr  heduled  for  June  21.  postponed. 
TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECCROINO)— i  202 1  634- 1 48fl. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Julia  Corrado  (202)  H34- 
11!0 

]u\ia  Conado. 

Of:'-,:  ofthf-  StA.-erury . 
June  20.  1985. 

|F8  Doc  85-15354  Filed  6-21-85:  4.23  pm| 

B  LLINa  COOC  7SfO-01-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  (Jf  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-*09.  that  the 
Securities  and  Exchange  Commission 
•.viil  hold  the  followira  meetinj;  dur':i< 
t.he  week  of  July  1.  1985. 

An  open  .T.eeting  will  be  held  on 
Monday,  [uly  1. 1985.  at  10:00  a.m..  in 
Room  1C30.  A  rlosed  meeting  will  be 
held  on  Tuesday.  )uly  2. 1985"  at  1000 
a.m. 

The  Commissioners.  Counsel  to  the 
Conmissioners.  the  Secretary  of  the 
Commission,  and  recording  secretaries 


will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  piesent. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  the  items  to 
be  considered  at  the  closed  meeting  may 
be  considered  pursuant  to  one  or  more 
of  the  exemptions  set  forth  in  5  U  S.C. 
552b(c)  (4).  (8).  {9)(A)  and  (10)  and  17 
CVK  200.402(.i)(4).  (8),  (9)(i)  and  (10). 

Commissioner  Marinaccio.  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Monday.  )uly  1. 
1985.  at  10:00  a.m..  will  be- 

1.  Consideration  of  a  relehse  adopting 
Securities  Exchange  Act  Rule  3b-9  which 
excludes  from  the  definition  of  "bank"  as 
found  in  Section  3(a|(6)  of  the  Securities 
Exchange  Acl  of  1934.  banks  which  engage  in 
certain  securities  activities.  For  further 
informuticn.  please  contact  .Amy  Natierson 
Kroll  at  (202)  273-2848 

2.  Con.'^ideration  of  whether  to  issue  a 
release  proposing  amendn^ents  t-o:  (1)  Rule 
13e-4  under  the  Securities  Exchange  .Act  of 
1934  (  "Exchange  .Act")  governing  tender 
offers  by  issuers,  to  codify  that  an  issuer 
tender  offer  must  be  extended  to  all  holders 
of  the  subject  security  and  that  ail  security 
holders  must  be  paid  the  highest 
consideration  offered,  to  conform  the 
minimum  offering,  withdrawal  and  proration 
periods  required  of  issuer  tender  offers  to 
these  required  of  third  party  offers:  and  to 
keep  the  offer  open  for  ten  business  days 
from  an  increase  in  the  number  of  shares 
sought:  and  (2)  Rule  14e-l  under  the 
Exchange  Act  concerning  unlawful  tender 
offer  practices,  to  apply  the  rule's  minimum 
time  periods  to  all  issuer  tender  offers.  The 
proposed  "all-holders"'  and  "best  pr.ce  " 
amendments  wiil  be  considered  in 
conjunction  with  p'oposnd  Rule  14d-10  under 
the  Exrhangi'  Act  that  world  cod'fy  si'ch 
requirements  for  third  party  offers  For 
further  irformation.  please  contact  Deren 
Manasevit  at  (202)  272-7494. 

3.  Consideration  of  whether  to  publish  a 
relea.se  regarding  tender  offers  which  would 
set  torth  us  interpretations  and  propose  to 
codify  (in  proposed  Rule  14d-i0  under  tne 
Securities  Exchange  Act  of  1934)  its  position 
wi!h  respect  to  equal  treatment  of  security 
holders  in  a  tender  offer,  specifying  that  a 
tender  offer  must  be  extended  to  all  h.ildtrs 
of  the  class  of  security  subject  to  the  offer 
and  all  security  holders  must  be  paid  the 
hight>»l  consideration  offered  during  the  offer. 
The  Ciimnissiiin  will  also  consider  revis  ng 
existing  Rule  lli.'-llb)  by  adcing  an  increase 
in  the  amount  of  securities  sought  as  a  triggs^r 
for  the  additional  ten  business  day  period 
under  that  Rule.  For  further  information, 
contact  Thomas  Sweeney,  Office  of 
Disclosure  Policy.  Division  of  Corporation 
Finance  (202)  272-2589. 

4.  Consideration  of  whether  tu  incorporate 
the  contents  of  Form  N-lQ  into  Form  N'-SAR 
and  withdraw  Forms  N-lQ  and  .\-27d-2 
under  the  Investment  Company  Act  ot  1940 
(1940  Act]  and  other  rule  amendments  and 


rescissions  mode  necessary  by  this  action. 
ConsidtTdtun  will  also  be  given  to  amending 
the  instructions  to  Forms  N-IA  and  N-2 
under  (he  1940  Act  which  would  conform  th« 
calculation  and  reporting  of  an  investrrent 
company's  portfolio  fumo\er  rate  in  those 
forms  to  the  manner  in  which  it  is  calculated 
in  Form  N-SAR.  For  further  information, 
pleas/  contact  William  C.  Gibbs  at  (202)  272- 
2tM8.' 

5.  Consideration  of  whether  to  propose  for 
public  comment  amendments  to  Rules  2a-7 
and  12d3-l  and  to  propose  Rule  2a41-l  under 
the  Investment  Company  Act  of  1940.  which 
would  address  questions  regarding  the 
acquisition  and  valuation  Qf  put  options  by 
r<:gistered  investment  companies.  For  further 
information,  please  call  Jack  Murphy  at  (202) 
272-2048. 

8.  Consideration  of  whether  to  publish  for 
comment  proposed  comprehensive  revisions 
lo  the  Securities  Exchange  Act  proxy  lules.  In 
addition  to  generally  updating  and  clarifying 
those  rules,  the  proposed  revisions  wnuid 
apply  the  principles  of  integration  to  plans 
involving  mergers,  consolidations, 
acquisitions  and  similar  transactions 
requiring  financial  statements  and  would 
require  additional  disclosure  related  to 
independent  public  accountants.  For  fur'her 
inform.ition.  please  contact  Leslie  Murphy  al 
(202)  272-2589. 

7.  Consideration  of  whether  to  publish  for 
comment  proposed  rules  to  codify  the  fees  for 
Securities  Exchange  Act  filings  relating  to 
cash  tender  offers,  cash  mergers  and  sim.ilar 
transactions.  For  further  information,  please 
contact  Leslie  Murphy  at  (202)  272-2589. 

8.  Consideration  of  whether  to  publish  h 
releitsc  soliciting  comments  on  various 
concepts  and  proposals  surrounding  the 
practice  of  registrants  who  seek  an  auditor 
who  is  willing  to  support  a  proposed 
accouniing  treatment  which  is  intended  to 
accomplish  the  registrant's  reporting 
objectives,  but  which  is  not  necessarily  in 
accordance  with  generally  accepted 
accounting  principles.  This  practice  is 
commonly  refeired  to  as  "opinion  shopping. " 
For  further  information,  please  confaci 
Robert  Burns  at  (202)  272-2130. 

9.  (Consideration  of  whether  to  authorize 
the  release  of  a  Pre-solicitation  Document  for 
the  operational  Edgar  system.  This  document 
would  give  potential  bidders,  persons  who 
make  filings  with  the  Commission  and 
potential  users  the  opportunity  to  view  and 
comment  on  the  operational  system, 
includifig  its  functional  requirements  and 
financing  approach  prior  to  issuance  of  the 
request  for  proposals  this  fall  For  furlhor 
information,  please  contact  Office  of  the 
Executive  Director  (David  T.  Copcnhafer) 
(202)  272-3529;  or  Division  of  Corporation 
Finance  (Patrica  M.  Jayne)  (202)  272-7054 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  |uly  2, 
1985.  at  10:00  a.m.,  will  be: 

Subpoena  enforcement  action. 
Formal  orders  of  investigation. 
Settlement  of  administrative  proceeding. 
Institution  of  injunctive  action. 
Settlement  of  injunctive  action. 
Opinion. 


•At  times  ( 
priorities  re 
scheduling  < 
information 
any.  matter 
or  postpone 
Ptuvers  a  I  (, 
|uhn  Wheele 
Sf\  rvtary. 
lune  24. 19ai 
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At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  fui  ther 
information  and  to  ascertain  what,  if 
iiny,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Duvid 
Powers  at  (202)  272-2(1)1 
John  Wheeler. 
SV.  .t'tury. 
lane  24.  1985 

;l  R  Doc  85-15457  Filed  «l-24-85:  4:05  pm! 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260.  262,  264,  265,  and 
270 

ISWH-FRL  2791-11 

Haxardous  Waste  Management 
System;  Standards  for  Hazardous 
Waste  Storage  and  Treatment  Tank 
Systems 

AOENCV:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMAMY:  The  Environmental  Protection 
Agency  (EPA)  today  proposes  to  amend 
its  regulations  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
for  tank  systems  storing  or  treating 
hazardous  waste.  These  proposed 
amendments  would  substantially  revise, 
delete,  and  add  to  the  existing  tank 
standards  that  apply  under  interim 
status  and  through  RCRA  permits. 

DATES:  EPA  will  accept  comments  from 
the  public  on  the  proposed  amendments 
until  August  26, 1985.  Three  public 
hearings  will  be  held  on  this  proposed 
rulemaking.  See  Section  X  of  this 
Preamble  for  the  schedule  and  location 
of  these  public  hearings  and  a  brief 
summary  of  how  they  will  be  conducted. 

ADDRESSES:  Comments  may  be  mailed 
to  the  Docket  Clerk  (Docket  No.  3004. 
Revised  Tank  System  Standards).  Office 
of  Solid  Waste  (WH-562).  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW..  Washington.  DC.  20460. 
Comments  received  by  EPA  and  all 
references  used  in  this  document  may  be 
inspected  in  Room  S-212(C).  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington.  D.C..  from  9:00 
am  to  4:00  pm,  Monday  through  Friday, 
excluding  holidays. 

FOM  FURTHER  INFORMATION  CONTACT: 

The  RCRA/Superfund  Hotline,  at  (800) 
424-9346  (toll  free)  or  (202)  382-3000  in 
Washington.  D.C..  or  William  ].  Kline, 
Office  of  Solid  Waste  (WH-565).  U.S. 
Environmental  Protection  Agency. 
Washington.  DC.  20460.  (202)  382-7917. 

SUPPLEMENTARY  INFORMATION:  The 

contents  of  todays  preamble  are  listed 
in  the  following  outline: 

I.  iluthority 
IrBackground 

A.  RCRA  Hazardous  Waste  Program 

B.  Status  of  Subtitle  C  Rulemaking  for 
Tanks 

C.  The  Hazardous  and  Solid  Waste 
Amendments  of  1984 

D.  Universe  of  Hazardous  Waste  Tanks 

1.  Overview 

2.  Characteristics  of  ttazardous  Waste 
Tarks 


III.  Summary  of  the  Proposed  Rule 

A.  Overview  of  Today's  Proposal 

B.  Objectives  of  the  Proposal 

C.  Existing  Regulator^'  Strategy 

D.  Today's  Proposal 

IV.  Considerations  Influencing  Today's 
Proposal 

A.  Limitations  of  the  Existing  RCRA  Tank 
Standards 

1.  Incompleteness  of  Existing  Standards 

2.  Unworkableness  of  the  Existing 
Standards 

3.  Necessity  for  Additional  Requirements 

B.  Protective  Measures  Considered 

C.  Alternative  Regulatory  Alternatives 
Considered 

D.  Today's  Proposal  for  Implementing 
EPA's  Strategy  for  Tank  Systems 

V  Analysis  of  Today's  Proposed  Revisions  to 
the  RCRA  Tank  System  Rules 

A.  DeHnitions  (i  260.10) 

B.  Storage  in  Tanks  for  Less  Than  90  Days 
(S  262.34) 

C.  Ground- Water  Protection  for  Tank 
Systems 

D.  Financial  Responsibility  (Parts  264  and 
265— Subpart  H) 

E.  Tank  System  Design.  Installation,  and 
Operating  Requirements  (Part  264 — 
Subpart  |) 

1.  Applicability  (S  264.190) 

2.  Design  of  Tank  System  (S  264.191) 

a.  Minimum  Shell  Thickness 

b.  Tank  System  Concept 

c.  Corrosion  Protection 

d.  Engineer's  Assessment  of  Tank 
System  Design 

3.  Installation  of  New  Tank  Systems 
(S  264.192) 

4.  Secondary  Containment  (S  264.193) 

a.  Background  to  Today's  Proposed 
Approach 

b.  Problems  With  Retrofitting  Existing 
Above-,  In-,  and  Underground  Tank 
Systems 

c.  General  Requirements  for 
Secondary-Containment  Systems 

d.  Specific  Secondary-Containment 
Requirements  for  Tank  Systems 

e.  Specific  Secondary-Containment 
Requirements  for  Ancillary  Equipment 

f.  Ground-Water  Monitoring 
Alternative 

g.  Ground-Water  Monitoring 
Requirements 

h.  Leak-Testing 

i.  Waiver  of  Secondary  Containment 

5.  General  Operating  Requirements 
(S  264.194) 

6.  Inspections  (i  264  195) 

7.  Response  to  and  Disposition  of 
Leaking  or  Unfit-for-Use  Tank  Systems 
[i  264.196) 

8.  Closure  and  Post-Closure  Care 
(§  264.197) 

9.  Special  Requirements  for  Ignitable  or 
Reactive  Wastes  (S  264  198) 

10.  Special  Requirements  for 
Incompatible  Wastes  (§  264.199) 

F.  Interim  Status  Tank  Systems  (Part  26*— 
Subpart )) 

1.  Assessment  and  Certification  of  Tank 
System  Integrity  (i  265.191) 

2.  Response  to  and  Disposition  of 
Leaking  or  Unfit-for  Use  Tank  Systems 
((265.192) 


3.  Secondary  Containment  (S  265.193) 

4.  General  Operating  Requirements 
($265,194) 

5.  Waste  Analysis  and  Trial  Tests 
(S  265.195) 

6.  Inspections  (S  265.196) 

7.  Closure  and  Post-Closure  Care 
(8  265.197) 

8.  Special  Requirements  for  Ingnitable  or 
Reactive  Wastes  (S  265.198) 

9.  Special  Requirements  for  Incompatible 
Wastes  (S  265.199) 

G.  Permitting  Requirements  (Part  270) 

1.  Specific  Part  B  Information 
Requirements  for  Tanks  (J  270.16) 

2.  Changes  During  Interim  Status 
(S  270.72) 

VI.  Relationship  to  Current  RCRA  Hazardous 

Waste  Program 

A.  Small  Quantity  Generators 

B.  State  Authority 

C.  Storage  or  Treatment  of  Dioxin- 
Containing  Wastes  in  Tanks 

D.  Class  Permit  for  Storage  in  Tanks 

VII.  Relationship  to  Other  EPA  Programs 

A.  Regulation  of  Underground  Product 
Storage  Tanks  (the  "LUST'  Program) 

B.  EPA's  Ground-Water  Protection  Strategy 

C.  CERCLA  Reportable  Quantities 

VIII.  Economic  Analyses 

A.  Regulatory  Costs 

B.  Economic  and  Financial  Impacts  on 
Facilities 

IX.  Review  of  Supporting  Documents  and 

Request  for  Public  Comments 

X.  Schedule  for  Public  Hearings 

XL  Compliance  With  Executive  Order  12291 
XII.  Paperwork  Reduction  Act 
XIU.  Regulatory  Flexibility  Act 
XIV.  List  of  Subjects  in  40  CFR  Parts  260.  26Z 
264,  265.  and  270 

I.  Authority 

These  regulations  are  issued  under  the 
authority  of  Sections  1006,  2002.  3001- 
3007,  3010.  3014.  3015.  3017.  3018,  3019. 
and  70O4  of  the  Solid  Waste  Disposal 
Act  of  1970.  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended  (42  U.S.C.  6905, 
6912.  6921-6927.  6930.  6934.  6935.  6937. 
6938,  6939.  apd  6974). 

II.  Background  --, 

A.  The  RCRA  Hazardous  Waste 
Program 

Subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
creates  a  "cradle-fo-grave"  management 
system  intended  to  ensure  that 
hazardous  waste  is  identified  and  safely 
transported,  stored,  treated,  and 
disposed.  Subtitle  C  requires  EPA  to 
identify  hazardous  waste  and  to 
promulgate  standards  for  generators  and 
transporters  of  such  waste.  This 
includes  the  creation  of  a  manifest 
system  designed  to  track  the  movement 
of  hazardous  waste  and  requires 
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hazardous  waste  generators  and 
transporters  to  employ  appropriate 
management  practices  to  ensure  the 
effective  operation  of  such  system. 
Under  section  3004  of  RCRA.  owners 
and  operators  of  treatment,  storage,  and 
disposal  facilities  are  required  to  comply 
with  standards  "necessary  to  protect 
human  health  and  the  environment." 
These  standards  are  generally 
implemented  through  permits  issued 
under  authorized  State  programs  or  by 
EPA. 

B.  Status  of  Subtitle  C  Rulemaking  For 
Tanks 

On  December  18. 1978,  EPA  proposed 
rules  for  storage  and  treatment  tanks 
containing  hazardous  waste  (43  FR 
59007-59008).  These  proposed  technical 
standards  took  into  considertion 
primarily  Occupational  Safety  and 
Health  Administration  (OSHA) 
standards  and  EPA  Spill  Prevention 
Control  and  Countermeasures  (40  CFR 
112)  requirements  for  tanks  (issued 
under  Section  311  of  the  Clean  Water 
Act). 

In  May  1980.  EPA  promulgated  interim 
status  standards  for  the  storage  or 
treatment  of  hazardous  waste  in  tanks 
(Part  265.  Subpart  J,  45  FR  33244-33245). 
These  standards  focused  on  operating 
measures  designed  to  prevent  releases 
of  hazardous  waste  from  tanks. 

On  January  12. 1981  (46  FR  2867-2868). 
the  Agency  promulgated  RCRA 
permitting  standards  for  those 
hazardous  waste  storage  and  treatment 
tanks  that  can  be  entered  for  inspection. 
These  standards,  which  emphasize  the 
structural  integrity  of  tanks  to  protect 
against  leaks,  ruptures,  and  collapse  of 
the  shell,  require  adequate  design, 
maintenance  of  minimum  shell 
thickness,  and  inspections.  Concurrent 
with  the  promulgation  of  these 
permitting  standards.  EPA  requested 
public  comments  on  numerous  issues  of 
concern  for  future  rulemaking,  including, 
for  example,  secondary  containment  for 
all  tanks  and  the  banning  of 
underground  tanks. 

C.  The  Hazardous  and  Solid  Waste 
Amendments  of  1984 

On  November  8. 1984.  the  President 
signed  into  law  the  Hazardous  and  Solid 
Waste  Amendments  of  1984.  Two  of 
these  amendments  directly  address  the 
storage  or  treatment  of  hazardous  waste 
in  underground  tank  systems.  Today's 
proposed  regulations,  in  part,  attempt  to 
respond  to  these  new  congressional 
mandates.  I 

The  first  amendment  (new  section 
3004  (o)(4))  mandates  that  EPA 
promulgate  standards  requiring  any  new 
underground  tank  system  to  utilize  an 


"approved  leak  detection  system." 
defined  as  a  system  or  technology 
capable  of  detecting  leaks  of  hazardous 
constituents  at  the  earliest  practicable 
time.  EPA  has  examined  several  types  of 
leak-detection  systems  and  has 
considered  the  advantages  and 
disadvantages  of  each.  (See  Section 
IV.B.  of  this  Preamble  for  a  detailed 
discussion  of  the  different  protective 
measures.)  Today's  proposal  would 
mandate  a  leak-detection  system  as  an 
integral  part  of  secondary  containment 
for  all  new  tank  systems,  including 
underground  tank  systems.  The  Agency 
believes  this  proposal,  if  finalized,  will 
meet  the  congressional  mandate  to 
detect  leaks  from  new  underground  tank 
systems  at  the  earliest  practicable  time. 
The  second  amendment  (new  section 
3004(w))  requires  EPA  to  promulgate  by 
March  1. 1985.  final  permitting  standards 
for  hazardous  waste  underground 
storage  tanks  that  cannot  be  entered  for 
inspection.  This  statutory  deadline 
obviously  has  not  been  achieved.  Today 
EPA  is  proposing  to  apply  the  revised 
tank  permitting  standards  in  Part  264. 
Subpart  J,  to  such  tanks.  When  this 
proposed  rule  is  finalized,  it  will  enable 
EPA  to  permit  these  tanks  under  Section 
3005  and  satisfy  the  requirements  in 
Section  3004(w). 

D.  Universe  of  Hazardous  Waste  Tanks 

1.  Overview 

EPA  sponsored  a  national  survey  of 
hazardous  waste  facilities  in  1982-1983 
to  support  an  Agency  assessment  of  the 
environmental  effects  of  hazardous 
waste  facilities  and  the  alternative 
regulatory  approaches  for  controlling 
them.  A  report  prepared  for  EPA, 
"National  Survey  of  Hazardous  Waste 
Generators  and  Treatment.  Storage,  and 
Disposal  Facilities  Regulated  under 
RCRA  in  1981,"  presents  the  survey's 
methodology  and  conclusions.  A  copy  of 
this  document  has  been  placed  in  the 
public  docket  for  today's  proposed 
nilemaking.  (See  Section  IX  of  this 
Preamble  for  additional  information 
regarding  the  availability  of  this 
document.)  According  to  the  data  in  this 
survey,  approximately  9,100  tanks  were 
used  at  1.700  facilities  to  store  or  treat 
hazardous  waste  in  the  United  States  in 
1981.  (Each  facility  typically  has  5 
tanks.)  These  tanks  contained  about  13.8 
billion  gallons  of  such  waste.  As  seen 
below,-this  is  less  than  the  amount 
managed  in  surface  impoundments  (35.8 
billion  gallons),  but  more  than  the 
amount  managed  by  all  other  methods 
combined  (11  billion  gallons). 


Quantity  of  Hazardous  Wastes 
Managed  in  1981  (Excluding  90- 
Day  Accumulation  Tanks)  in  Bil- 
lions OF  Gallons 

Surface  Impoundments 35.8 

Tanks  (Storage  and  Treatment) ■    13.8 

Injection  Wells 8.6 

Landfills -81 

Incinerators 45 

Waste  Piles -39 

Storage  Containers  (Drums) .16 

Land  Treatment -10 


Under  S  262.34.  tanks  used  by 
generators  to  accumulate  hazardous 
waste  for  less  than  90  days  (referred  to 
as  90-day  accumulation  tanks)  are 
subject  to  a  selected  portion  of  the  40 
CFR  Part  265  standards.  The  survey 
showed  that,  in  addition  to  the  9.100 
tanks  used  to  store  or  treat  hazardous 
wastes,  there  are  about  6.400  90-day 
accumulation  tanks  nationwide  at  2.100 
facilities  (each  facility  typically 
consisted  of  3  tanks). 

Survey  data  show  the  90-day 
at;cumulation  tanks  are  similar  in  two 
respects  to  other  hazardous  waste 
management  tanks.  First,  the  typical 
design  capacity  for  a  90-day 
accumulation  tank  is  4.000  gallons  while, 
for  tanks  requiring  permits  it  is  5.000 
gallons.  Second,  the  typical  annual 
throughput  for  a  90-day  accumulation 
tank  is  18.000  gallons;  for  tanks  requiring 
permits  it  is  21,000  gallons.  EPA  did  not 
collect  data  concerning  other 
characteristics  associated  with  90-day 
accumulation  tanks,  and.  therefore, 
additional  statistical  comparisons 
cannot  be  made. 

EPA's  experience  in  inspecting  and 
permitting  tank  facilities  has.  however, 
persuaded  the  Agency  that  90-day 
accumulation  tanks  are  similar  in  other 
respects  to  the  hazardous  waste  storage 
tanks  being  permitted  under  RCRA. 

2.  Characteristics  of  Hazardous  Waste 
Tanks 

The  survey  revealed  several 
significant  characteristics  of  tanks 
covered  by  RCRA  that  were  considered 
in  today's  proposed  rulemaking.  These 
findings  are  summarized  briefly  below: 

•  Location.  Most  hazardous  waste 
tanks  (71  percent)  are  located  on  or 
aboveground;  17  percent  are  partially 
underground;  and  12  percent  are 
completely  underground. 

•  Secondary  containment.  Many 
hazardous  waste  tanks  (63  percent) 
already  have  some  type  of  partial  or  full 
secondary  containment.  In  addition.  50 
percent  have  some  type  of  partial  or 
total  secondary  containment  for 
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ancillary  equipment  and/or  piping.  The 
EPA  survey  did  not  examine  the  types  of 
secondary  containment  at  tank  facilities. 
On  the  basis  of  its  inspection  and 
permitting  experiences,  EPA  has 
concluded,  however,  that  in-place 
secondary-containment  s>  stems  for 
tanks  vary  widely  in  the  quality  of 
environmental  protection  they  provide. 
Thus,  it  can  be  concluded  that  many  of 
the  secondary-containment  systems 
reported  to  be  used  by  hazardous  waste 
tanks  covered  by  the  survey  may  not 
meet  the  containment  requirements  for 
tanks  being  proposed  today. 

•  Inspections.  Approximately  84 
percent  of  all  hazardous  waste  tanks 
tan  be  entered  for  inspection,  ranging 
from  97  percent  for  open-topped  tanks  to 
ei  percent  for  underground  tanks. 

•  Matenal  of  corstnictton.  Steel  is 
the  most  common  material  of 
construction  for  hazcirdous  waste  tanks 
(75  percent).  Other  materials  reported 
include  concrete  (13  percent]  and 
fiberglass  (9  percent).  The  primary 
materials  for  construction  of  inground 
tanks  ia  concrete  (80  percent):  for 
underground  tanks,  primarily  steel  (73 
percent):  and  for  aboveground  tanks, 
steel  also  (M  percent). 

•  Types  ofwusti»s  A  wide  variety  of 
wattfft  art  mwiafad  in  tanks,  and  many 
tanks  handle  Mvvral  typ«>s  of  hazardous 
waste  or  waatM  with  mure  than  one 
i-.dzardoua  cha'vrterictic.  Of  all  the 
lankt.  M  per    n\  tlor*  or  treat  corrosive 
waates;  M  '    .<  pnt.  iKnitable  v^astes:  35 
percent.  to«ic  w-tites.  and  18  percent, 
reactive  WHstea. 

•  Age.  The  typical  age  of  a  haz:irdcus 
waste  tank  is  7  years.  The  age  of  tanks 
vanes,  however,  over  a  range  of  1  to  55 
years. 

III.  Summary  of  the  Proposed  Rule 

A.  Overview 

As  mentioned  previously  in  this 
Preamble.  EPA  has  already  promulgated 
interim  status  and  permitting  standards 
for  hazardous  waste  storage  or 
treatnunt  tanks  that  can  be  entered  for 
inspectiu:v  Further  data  gathering  and 
analysis  b>  the  Agency,  as  well  as 
experiences  in  permitting,  have  revealed 
that  several  thdnges  and  additions  are 
needed  to  meet  more  adequately  the 
goal  of  protecting  human  health  and  the 
environment.  Today's  proposal  sets 
forth  requirements  that  address  causes 
of  releases  at  tank  facilities  (See  a  more 
detailed  discussion  of  the  Agency's 
regulatory  strategy  for  storage  faciiites, 
including  tanks,  in  Section  IV.D.  of  this 
Preamble.)  The  more  stringent  controls 
that  are  proposed  should  subs'.antidlly 
improve  the  owner's  or  operators  ability 
to  contain  releases  from  tank  svstems 


and  therefore  provide  needed  protection 
of  human  health  and  the  environment.  In 
addition,  the  Agency  has  concluded  that 
the  cost  of  these  controls  are  not 
significantly  greater  than  other 
technologies  the  Agency  evaluated  that 
provide  similar  protection  against  leaks. 
The  Agency  plans  to  conduct  a  risk 
assessment  of  the  technologies  proposed 
in  this  rule  and  of  the  alternative  control 
measures  to  protect  human  health  and 
the  environment  described  in  Section 
IV. C.  of  this  preamble.  The  results  of 
this  assessment  may  change  the 
Agency's  conclusions  about  the  tosi- 
cffectiveness  of  the  technologies 
proposed  today.  (See  Section  VllI  of  the 
Preamble  for  a  detailed  discussion  of  the 
economic  aspects  of  the  requirements 
being  proposed  tod  ly) 

B.  Objectives  of  the  Proposal 

Today's  proposal  has  a  number  of 
important  objectives.  First,  these 
rev;sion8  are  an  important  step  in 
meeting  mandates  of  the  Hazardous  and 
Solid  Waste  Amendm.enis  of  1964. 
Second.  EFA  is  proposing  requirements 
that  fulfill  aspects  of  EPA's  regulatory 
strategy  for  tanks  that  were  left 
unaddressed  and  for  which  public 
comment  was  requested  when  the 
existing  regulations  for  tanks  were 
promulgated  in  1981  (see  46  FR  2867- 
2868).  For  example,  EPA  is  today 
proposing  the  selection  of  a  secondary 
containment  approach  for  tank  systems. 
The  opinions  of  those  who  commented 
were  taken  into  consideration  in 
developing  today's  proposal. 

Third,  EPA  is  announcing  the 
availability  of  new  information  and 
analyses  that  provide  the  basis  for  the 
proposed  revisions.  This  information  is 
listed  in  Section  IX  of  this  Preamble  and 
has  been  placed  in  the  rulemaking 
docket  for  public  inspection.  This 
information  will  be  supplemented  by  the 
risk  assessment  now  being  conducted  to 
support  the  final  rule.  Fourth,  EPA  is 
soliciting  comment  on  several  regulatory 
alternatives  to  the  secondary 
containment  approach  proposed  in  this 
rule. 

Finally,  the  Agency  in  this  rule  gives 
notice  that  the  standards  applicable  to 
large  quantity  generators  are  also  being 
considered  for  small  quantity  generators 
under  Section  3001(d)  of  RCRA. 
Consequently,  the  Agency  requests 
comments  on  how  such  an  extension 
might  affect  the  cost  estimates,  scope, 
and  impact  of  this  rule,  especially  on  the 
small  business  community  (see  Section 
VI. A.  for  a  detailed  discussion). 

C.  E.\isting  Regulatory  Strategy 

EPA's  regulatory  approach  to  storage 
facilities  was  discussed  in  the  Federal 


Register  of  January  12, 1981  (see  46  FR 
2807-2803).  The  Agency's  overall 
strategy  for  hazardous  waste  storage 
facilities  is  based  on  a  policy  decision 
that  the  best  way  to  accomplish  the 
statutory  goal  of  protecting  human 
health  and  the  environment  is  to  contain 
the  waste  for  the  term  of  the  storage. 
This  containment  approach  focuses  on 
the  prevention  of  releases  to  the  soil  and 
to  ground  and  surface  waters  where 
suf.h  releases  may  present  a  risk  to 
human  health  or  the  environment. 

The  containment  strategy  for 
hazardous  waste  storage  resulted  in  a 
regulatory  approach  that  requires  the 
following:  the  proper  design  and 
operation  of  a  primary  containment 
device  to  prevent  leakage  and  overflow 
as  long  as  the  waste  remains  in  storage; 
an  inspection  program  to  monitor 
deterioration  of  the  primary- 
containment  system  and  the  area 
around  the  storage  unit:  and  the  use  of 
secondary  containment  where  the 
primary-containment  devices  are  easily 
damaged  and/or  inspection  is  difficult. 
The  existing  Part  264  tank  standards 
implement  a  portion  of  this  three-tiered 
regulatory  approach  for  tanks  that  can 
be  entered  for  inspection  in  the 
following  manner.  The  design  and 
operation  of  a  primary-containment 
system  are  achieved  through  minimum 
tank  shell  thickness  requirements 
(§  264.191)  and  tank  overfilling  and 
freeboard  controls  (5  264.1921b)).  An 
inspection  program  for  the  primary- 
containment  and  overfilling  controls  is 
also  required  (5  264.194). 

Several  aspects  of  the  Agency's 
strategy  for  regulating  storage  tanks 
were  left  unaddressed  by  the  existing 
regulations.  First,  a  secondary- 
containment  standard  was  deferred 
pending  public  comment  on,  and  EPA 
consideration  of,  three  possible 
containment  options  that  were 
presented  in  the  earlier  Preamble  (see  46 
FR  2833).  These  options  are  discussed 
more  fully  in  Section  V.E.4.  of  this 
Preamble. 

Secondly,  the  existing  Part  264 
standards  pertain  only  to  tanks  that  can 
be  entered  for  inspection. 
Implementation  of  standards  for 
underground  tanks  that  cannot  be 
entered  for  inspection  were  deferred 
pending  public  comment  on,  and  EPA's 
consideration  of,  a  ban  on  the  treatment 
or  storage  of  hazardous  waste  in 
underground  tanks  that  cannot  be 
entered  for  inspection  or  tanks  located 
in  the  water  table  (see  46  FR  2831). 

Finally,  the  existing  standards  do  not 
require  corrosion  protection  for  steel 
tanks  whose  surfaces  are  exposed  to 
corrosion-inducing  soil.  In  the  January 
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12, 1981  preamble,  the  Agency  requested 
comment  on  the  requirement  of  cathodic 
protection  for  partially  buried  steel 
tanks.  ^ 

D.  Today's  Proposal 

Today,  EPA  is  proposing  regulatory 
measures  for  storage  tanks  that  would 
fulfill  the  regulatory  approach  for 
storage  tanks  described  in  the  January 
12, 1981  preamble  by  developing 
permitting  standards  under  Part  264  for 
underground  tanks  that  cannot  be 
entered  for  inspection,  by  developing 
corrosion  protection  requirements  for 
metal  tank  systems  that  are  susceptible 
to  corrosion,  and  by  selecting  a 
secondary  containment  approach.  These 
revisions  would  also  fulfill  mandates  of 
the  1984  amendments  that  new 
underground  tanks  be  equipped  with 
leak  detection  systems  (RCRA 
§3004(o](4))  and  that  EPA  issue 
permitting  standards  for  underground 
tanks  that  cannot  be  entered  for 
inspection  (RCRA  5  3004(w)).  in 
addition,  EPA  is  proposing  revisions  to 
certain  existing  standards  that  have 
proven  unworkable  and  ineffective. 
These  proposed  revisions  and  additions 
do  not  depart  from  the  regulatory 
strategy  announced  in  the  January  12, 
1981  preamble,  but  rather  reinforce  and 
complete  the  strategy. 

The  major  elements  of  today's 
proposal  include  the  following:  Under 
proposed  revisions  to  the  Part  264 
permitting  standards,  structural  integrity 
of  all  tank  systems  for  which  permits  are 
sought  would  be  assessed  by  a  qualified 
registered  professional  engineer  and 
submitted  to  the  Regional 
Administrator.  Included  in  this 
assessment  for  metal  tank  systems 
would  be  a  determination  by  a  corrosion 
expert  of  the  type  and  degree  of 
corrosion  protection  needed  to  ensure 
the  integrity  of  the  system  for  its 
intended  life.  This  requirement  would 
replace  the  existing  minimum  shell 
tliickncss  requirements. 

Proposed  Part  264  requirements  would 
also  establish  installation  standards  for 
new  tank  systems  and  require  that  a 
qualified  registered  professional 
engineer  or  a  qualified  inspector  trained 
in  the  installation  of  tank  systems 
prepare  a  written  statement  to  be  kept 
on  file  at  the  facility  attesting  to  the 
proper  installation  of  the  system. 
Supervision  and  certification  by  a 
corrosion  expert  of  the  installation  of 
cathodic  protection  systems  wo«ld  also 
be  required. 

Proposed  Part  264  regulations  would 
require  that  all  new  tank  systems  have 
secondary  containment  and  that  e.xisting 
tank  systems  either  have  full  secondary' 
containment  or  implement  a  ground- 


water monitoring  program.  Facilities 
with  existing  tanks  that  elect  to 
implement  ground-water  monitoring 
rather  than  retrofit  full  secondary 
containment  would  be  required  to 
construct  partial  secondary  containment 
for  any  above-ground  portions  of  their 
systems.  In  addition,  existing 
underground  tank  systems  that  do  not 
have  secondary  containment  would  be 
required  to  test  the  integrity  of  their 
systems  every  six  months.  Tank  systems 
that  have  secondary  containment  would 
have  to  maintain  a  leak  detection 
system  that  detects  leaks  within  24 
hours  of  entry  of  liquid  into  the 
containment  system. 

Part  264  inspection  requirements 
would  be  revised  to  ensure  that 
structures  or  devices  required  under  the 
new  regulations,  such  as  corrosion 
protection  devices  and  leak  detection 
systems,  are  periodically  inspected.  In 
addition,  these  revisions  would  require 
owners  and  operators  to  establish  a 
schedule  for  assessing  the  integrity  of 
aboveground  and  inground  tank8>-^^^ 

Part  264  would  also  be  amended  to 
establish  procedures  for  responding  to 
leaks  once  they  are  detected. 

Proposed  revision  to  the  Part  265 
interim  status  standards  would  require 
that  the  structural  integrity  of  all  tank 
systems  that  have  interim  status  be 
assessed  within  six  months  of  the 
effective  date  of  these  proposed 
regulations  (by  internally  inspecting 
aboveground  and  inground  tanks  that 
can  be  entered  for  inspection  and  by 
leak  testing  underground  tanks). 

Propofsed  Part  265  regulations  would 
also  provide  a  secondary  containment 
option  similar  to  that  proposed  for 
existing  permitted  tanks  under  Part  264. 
The  regulations  would  require  that  tank 
systems  either  have  full  secondary 
containment  or  that  a  groundwater 
monitoring  program  be  implemented. 
Tank  systems  that  do  not  have 
secondary  containment  would  have  to 
have  partial  secondary  containment  for 
any  above-ground  portions  of  the  tank 
system  without  secondary  containment 
and  would  have  to  be  leak  tested  every 
six  months. 

Inspection  requirements  for  interim 
status  tanks  would  also  be  revised  to 
ensure  that  structures  or  devices 
required  under  the  new  regulations  are 
inspected. 

Part  265  would  be  amended  to  establish 
procedures  for  responding  to  leaks  and 
to  repair  or  replace  unfit  tanks. 

Finally,  today's  proposal  would 
require  that  all  tanks  subject  to  the  90- 
day  accumulator  provisions  of  40  CFR 
§  262.34  have  full  secondary 
containment. 


These  proposed  revisions  and 
additions  to  the  existing  regulations  are 
discussed  in  detail  in  Part  V  of  this 
Preamble.  The  following  sections 
discuss  the  factors  and  alternatives 
considered  in  developing  today's 
proposal. 

IV.  Considerations  Influencing  Today's 
Proposal 

This  section  of  today's  Preamble 
discusses  factors  that  influenced  the 
revision  of  the  current  standards  for 
hazardous  waste  tank  systems.  A 
detailed  discussion  of  the  various 
protective  measures  that  were 
considered  in  developing  today's 
proposal  is  also  included. 

A.  Limitations  of  the  Existing  RCRA 
Tank  Standards 

1.  Incompleteness  of  Existing  Standards 

As  stated  above,  on  January  12. 1981. 
EPA  published  interim  final  permit 
standards  for  hazardous  waste  storage 
and  treatment  tanks  that  can  be  entered 
for  inspection.  The  Agency  requested 
public  comment  on  these  permitting 
standards  and  on  several  specific  issues. 
The  latter  included:  (1)  Banning  the 
treatment  or  storage  of  hazardous 
wastes  in  tanks  located  in  the  water 
table  or  in  underground  tanks  that 
cannot  be  entered  for  inspection;  (2)  the 
need  for  and  effectiveness  of  three 
secondary-containment  options  for 
tanks;  and  (3)  cathodic-protection 
measures  for  partially  buried  tanks  (see 
46  FR  2831-2834). 

The  Agency  was  unable  to  consider 
all  the  public  comments  and  to  complete 
the  regulations  within  a  short  time.  As  a 
consequence,  there  are.  for  example,  no 
standards  for  permitting  underground 
hazardous  waste  tanks  that  cannot  be 
entered  for  inspection  and  no 
requirements  for  secondary  containment 
or  external  corrosion  protection. 

2.  Unworkableness  of  Existing 
Standards 

EPA's  experience  in  writing  RCRA 
permits  reveals  that  certain  existing 
Subpart  J  tank  standards  are  impractical 
to  implement  at  many  types  of  facilities. 
Other  standards  are  effectively  applied 
at  some  facilities  but  not  at  others. 

EPA  has  identified  several  flaws  in 
the  current  tank  design  standard 
requiring  the  establishment  and 
maintenance  of  a  minimum  shell 
thickness  (§  264.191).  This  standard  can 
be  applied  effectively  only  to 
aboveground  steel  tanks;  many  of  the 
testing  mechanisms  for  shell  thickness 
do  not  work  adequately  for  other  types 
of  tanks  (e.g..  concrete  and  underground 
tanks);  and  many  existing  tank  facilities 
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have  nonspeciHcation  tanks  for  which 
detailed  design  informalion  about  the 
shell  is  not  available. 

EPA  is  concerned  that  inspection 
requirements  are  less  protective  of  the 
environment  for  underground  t^nks  than 
aboveground  tanks  because  the  e.xterior 
of  the  former  cannot  be  inspected. 
Owing  to  the  serious  potential  for 
accelerated  corrosion  of  metal  tanks 
that  are  placed  in  the  ground,  internal 
inspections  may  not  be  adqeuate  to 
detect  corrosion. 

3.  Necessity  for  Additional 
Requirements 

The  Agency  has  received  new 
informa'.icn  indicating  that  some  tank 
systems  are  leaking  and  may  be 
threatening  hi:man  health  and  the 
environment.  This  new  information 
comes  primarily  from  three  sources: 
Several  EP.Xsponsored  studies 
completed  in  1984;  information  from  the 
public,  industry,  and  State  and  local 
governments,  including  survey  results 
and  studies:  review  of  internal  Agency 
inform.aiion  pertaining  to  damages,  or 
threats  of  damage,  caused  by  releases  of 
hazardous  wastes  from  tank  systems. 
These  sources  can  be  found  in  the 
rulemaking  docket.  [See  Section  IX  of 
the  Preamble  for  information  concerning 
the  docket  and  for  a  summary  of  the 
sources.) 

The  new  information  documents  over 
30  cases  where  hazardous  waste  tank 
facilities  have  leaked  or  spilled 
hazardous  waste  into  the  environment. 
(Twenty  of  them  are  suspected  of 
impacting,  or  threatening  to  impact, 
community  ground-water  well  systems.) 
In  addition  to  the  cases  mentioned 
above  are  20  that  were  reported  in  the 
background  document  supporting  the 
May  19. 1980.  regulations.  Numerous 
other  cases  are  cited  in  State  or  local 
survey  data. 

EPA  plans  to  supplement  these  case 
examples  with  an  analysis  of  the  risks 
to  human  health  and  the  environment 
from  hazardous  waste  tank  releases 
under  different  environmental 
conditions. 

The  existmg  Subpart  ]  permitting 
st.indards  emphasize  the  importance  of 
adequate  tank  shell  design  (i.e.. 
establishment  of  minimum  shell 
thickness)  and  periodic  assessments  of 
the  shell's  integrity  to  ensure  that  tanks 
do  not  rupture  or  leak  hazardous  waste 
into  the  environment.  A  recent  EPA 
report  Assessment  o^  the  Technical. 
Environmental,  and  Management 
Aspects  of  Storage  and  Treatment  of 
Hazardous  Waste  in  Aboveground  and 
Inground  Tanks,  indicates,  however. 
that  structural  design  deficiency  is 
among  the  least  common  factors  that 


cause  releases.  The  existing  tank  design 
standards  (f  264.191)  do  not  adequately 
address  the  factors  that  actually 
contribute  to  the  releases. 

B.  Protective  Measures  Considered 

In  developing  today's  proposed 
revisions,  EPA  has  concluded  that 
certain  management  practices,  such  as 
proper  design  (adequate  structure), 
proper  installation,  and  good  day-to-day 
operating  rules  are  applicable  and 
appropriate  for  hazardous  waste  tank 
systems.  The  Agency  believes,  however, 
that  although  these  baseline  practices 
are  of  crucial  importance  in  ensuring  the 
overall  proper  management  of  a  tank 
system,  they  do  not  provide  suftitient 
protection  of  human  health  and  the 
environment  from  releases  of  hazardous 
waste  from  thebe  systems.  Studies 
indicate  that  some  releases  from 
primary-tank  systems  are  inevitable 
over  time  and  that  all  releases  cannot  be 
prevented  by  tank  design  and  operating 
requirements.  On  the  basis  of  the 
information  available  at  this  time, 
therefore,  EPA  has  concluded  that  a 
secondary  contain.ment  approach,  as 
was  contemplated  in  the  January  12. 
1981  Federal  Register  is  necessary.  EPA 
recognizes,  however,  that  protection  of 
human  health  and  the  environment  may 
not  require  the  containment  of  all 
releases  by  means  of  an  impervious 
secondary  containment  structure 
surrounding  or  beneath  the  primary 
containment  device  in  all  situations.  An 
approach  may  be  to  rely  upon  early 
release  detection  systems  and  a  rapid 
response  program  to  prevent  releases 
from  endangering  human  health  or  the 
environment.  Other  options  are 
presented  in  Section  IV.B.  of  this 
preamble. 

In  the  course  of  deciding  the  most 
effective  regulatory  approach  far 
properly  managing  the  storage  or 
trer^tment  of  hazardous  waste  in  tank 
systems,  EPA  has  considered  several 
technical  protective  measu-i-es.  Each 
protective  measure  was  assessed  with 
respect  to  its  sole  effectiveness  in 
detecting  and  containing  releases  of 
hazardous  waste.  The  Agency  invites 
com.nient  on  these  measures  and  on 
their  applicability  to  the  proper 
management  of  hazardous  waste  tank 
systems. 

1.  Inventory  Monitoring 

Inventory  monitoring,  by  which  inputs 
and  outputs  from  the  tank  system  are 
recorded  daily,  is  one  means  of 
detecting  leakage  from  the  system. 
Gasoline  stations  have  long  made 
checks  with  dipsticks  and  taken 
readings  of  the  gasoline  pump  meters. 
Inventory  monitoring,  if  regularly  and 


properly  conducted,  can  serve  as  a 
useful  tool  for  detecting  leaks  at  motor 
fuel  dispensing  stations.  These  two 
measurements  enable  the  station 
operator  to  determine  if  the  inventory 
coincides  with  the  quantity  of  product 
delivered  minus  the  amount  of  product 
sold.  Low  inventories  may  indicote 
leakage  from  the  tank,  theft,  or 
underdeliveries,  while  high  inventories 
could  indicate  overdeliveries  or  leakage 
of  water  into  the  tank. 

EPA  has  examined  the  techniques  of 
inventory  monitoring  to  detect  leaks 
from  hazardous  waste  storage  or 
treatment  tanks  and  found  that,  for  the 
reasons  given  below,  there  are 
numerous  constraints  in  applying  these 
techniques  to  the  universe  of  hazardous 
waste  tanks. 

The  Agency  believes  tJiat,  because  of 
the  chemical  and  physical  dynamics  that 
are  often  involved,  there  is  considerable 
room  for  error  in  inventory  monitoring  of 
tanks  used  for  treatm.ent  of  hazardous 
W9s-e.  Sludge  removal,  chemical 
additions,  and  recirculation,  among 
other  similar  processes,  could  make 
accurate  monitoring  in  a  treatment  tank 
difficult.  Furtheimore,  treatment  tanks 
are  often  open  topped  and,  therefore, 
subject  to  climatic  conditions  (eg., 
losses  from  evaporation  and  gains  from 
precipitation). 

Accurate  inventory  monitoring  may 
also  be  difficult  to  achieve  when 
hazardous  waste  is  delivered  to  the 
storage  or  tieatment  tank  via  gravity 
flow.  Methods  available  for  gauging 
volume  in  gravity  flow  pipes  include 
liquid  level  sensors  and  venturi  meters. 
Liquid  level  measurements,  which 
require  computation  of  flow  using  pipe 
slope  and  roughness  coefficients,  are 
inaccurate  for  relatively  small-diameter 
piping.  A  venturi  meter  requires  that  the 
pipe  be  full,  which  may  not  be  a  typical 
condition  at  many  hazardous  waste 
storage  or  treatment  facilities. 

Several  techniques,  such  as  md^petic, 
venturi.  mass,  vortex,  t'lrbine.  and 
positive  displacement  flow  meters,  make 
inventory  monitoring  feasible  in  pump- 
fed  systems.  The  accuracy  of  a  flow 
measurement  varies  from  0.25  percent  of 
the  measured  flow  to  10  percent  of  the 
full-scale  flow,  depending  on  the  type  of 
pump,  manufacturer,  and  application.  In 
order  to  provide  adequate  detection  of 
releases  in  hazardous  waste  tanks,  the 
error  in  flow  measurement  needs  to  be 
on  the  low  end  of  this  range.  For 
example,  a  flow  meter  with  an  accuracy 
of  1  percent  of  the  measured  flow  would 
not  be  capable  of  detecting  a  leak  of  less 
than  1  gallon  per  day  in  a  tank  system 
handling  3,000  gallons  of  hazardous 
waste  per  month. 
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An  alternative  to  measuring  pipe  flow 
for  the  purpose  of  monitoring  inventory 
is  the  gauging  of  the  liquid  level  in  the 
tank.  Because  of  the  dynamic  nature  of 
treatment  tank  processes.  EPA  believes 
that  this  method  is  not  appropriate  for 
most  treatment  tanks.  Monitoring  of 
liquid  level  can  either  be  manual  (with  a 
dipstick)  or  automatic  (by  float  or 
electronic  monitor).  Use  of  dipsticks  is 
very  inexpensive,  but  the  accuracy  of 
the  method  appears  to  be  relatively  low 
because  of  the  opportunity  for  human 
error.  EPA  is  presently  evaluating  this 
method  to  determine  if  greater  accuracy 
may  be  achieved  through  the  use  of 
different  inventory  monitoring 
proceduies.  An  added  concern  with  the 
use  of  dipsticks  in  hazardous  waste 
storage  tanks  is  safety— the  potential  for 
direct  contact  or  exposure  to  the 
hazardous  waste  being  stored.  There  is. 
furthermore,  the  risk  of  damaging  the 
tank  (especially  fiberglass-reinforced 
plastic  (FRPJ  tanks]  as  a  result  of 
repeated  impacts  of  the  dipstick  on  the 
tank's  bottom.  Likewise,  the  repeated 
impact  of  a  dipstick  can  damage  linings 
of  steel  tanks.  Nonmanual-level  sensors, 
which  are  more  accurate  than  dipsticks, 
are  readily  available  but  are 
considerably  more  expensive. 
Regardless  of  which  tank  gauging 
method  is  used,  however,  temperature 
can  have  a  major  impact  on  the 
accuracy  of  this  type  of  monitoring.  For 
example,  a  change  in  temperature  of  1 
degree  Fahrenheit  for  10,000  gallons  of  a 
liquid  with  a  coefficient  of  expansion  of 
0.0006  (e.g.,  carbon  tetrachloride)  will 
result  in  a  change  in  volume  of  6  gallons. 
As  a  consequence,  variations  in 
temperature  between  level  readings, 
unless  strictly  minimized,  may  result  in 
misleading  readings.  EPA  is  not 
convinced  that  such  variations  can  be 
minimized.  Public  comment  on  these 
deficiencies  in  the  use  of  level  readings 
is  invited. 

Although  inventory  monitoring  can 
detect  large  leaks,  it  cannot  be 
depended  on  for  detecting  smaller  leaks 
(fewer  than  15  gallons  per  day).  Aside 
from  the  numerous  technical  problems 
involved  in  conducting  accurate 
inventory  monitoring  at  hazardous 
waste  storage  or  treatment  tanks,  there 
is  considerable  room  for  human  error 
(taking  readings,  making  calculations, 
bookkeeping,  etc.).  In  many  cases, 
inventory  monitoring  for  any  given  day 
cannot  be  truly  relied  on  for  positive  ^ 
identification  of  a  release  from  a  tank 
system:  thus,  under  this  detection 
method,  a  gradual  but  significant  release 
could  conceivably  go  undetected  for  an 
extended  period  of  time.  For  all  the 
reasons  discussed  above,  EPA  has 


decided  not  to  propose  the  use  of 
inventory  monitoring  for  the  purpose  of 
detecting  leaks  from  hazardous  waste 
tanks. 

2.  Leak  Testing 

Another  potential  means  of 
determining  releases  of  hazardous 
waste  from  tanks  is  testing  of  the  tanks 
for  leaks,  but  to  date,  methods  for 
testing  are  available  only  for 
underground  tanks.  The  major  reason 
for  this  restriction  is  that  the  accuracy  of 
available  leak-testing  methods  depends 
on  the  relative  stability  of  the 
temperature  of  the  tank's  contents. 
Aboveground  tanks  have  much  wider 
temperature  fluctuations  occuring  over 
short  periods  of  time  than  do 
underground  tanks.  Other  factors,  such 
as  wind  action  and  vibrations,  also 
make  leak  testing  of  aboveground  tanks 
unreliable. 

EPA's  evaluation  of  available  leak 
testing  methods  reveals  a  number  of 
major  concerns,  principally, 
compatibility  of  the  testing  equipment 
with  hazardous  waste,  the  minimum 
detectable  size  of  a  leak,  the  reliability 
and  consistency  of  test  results,  and  the 
availability  of  equipment  and  trained 
personnel. 

Because  available  leak-testing 
methods  were  developed  primarily  for 
detecting  and  measuring  leaks  in 
underground  gasoline  storage  tanks, 
there  is  limited  information  regarding 
their  applicability  to  the  full  spectrum  of 
hazardous  wastes.  The  applicability  of 
some  leak-testing  methods  may  be 
restricted  in  certain  cases  as  a  result  of 
the  waste's  characteristics  (e.g.. 
corrosivity,  viscosity,  etc.).  It  is  reported, 
however,  that  several  of  the  methods 
have  been  used  to  detect  leaks  in 
commercial,  nonpetroleum  tank  systems. 
For  this  reason,  EPA  believes  that  many 
current  testing  methods  could  be  used  or 
modified  to  test  the  majority  of 
underground  hazardous  waste  storage 
or  treatment  tanks  without  imposing 
insurmountable  technical  testing 
problems. 

Another  concern  with  current 
methods  is  the  minimum  size  leak  they 
can  detect.  The  ideal  is  to  be  able  to 
detect  all  leaks,  regardless  of  their  size, 
but  the  current  state  of  the  art  does  not 
achieve  this  proficiency.  The  National 
Fire  Protection  Association  (NFPA)  has 
established  a  target  leak  rate  of  0.05 
gallons  per  hour  (approximately  1  gallon 
per  day)  as  the  standard  that  some  tests 
can  legitimately  and  accurately  attain. 
EPA  is  studying  the  achievability  of 
this  target  rate.  Public  comment  is 
requested  on  whether  this  rate  is 
realistic  in  light  of  the  current  state  of 
the  art  in  tank  leak  testing.  Any  leak- 


testing  methods  capable  of  detecting  a 
leak  of  0.05  gallon  per  hour  must  take 
into  consideration,  among  other  factors, 
the  volumetric  coefficient  of  expansion 
of  the  liquid  being  tested  relative  to  any 
change  in  temperature  during  the  test. 
Since  reliable  measurements  of  leaks  at 
a  rate  of  less  than  0.05  gallon  per  hour 
are  supposedly  beyond  the  scope  of 
current  testing  methods,  a  tank  system 
that  is  tested  and  shows  no  leakage 
down  to  0.05  gallon  per  hour  is  assumed 
to  be  tight  (nonleaking). 

A  third  concern  associated  with  leak 
testing  is  quality  control.  Because  of  the 
many  variables  that  must  be  considered 
(e.g..  changes  in  temperature,  variation 
of  temperatures  of  the  tank's  contents, 
the  tank's  end  defiection.  characteristics 
of  the  liquid  stored,  etc.)  and  the 
potential  for  human  error,  there  is 
undoubtedly  considerable  room  for 
significant  variability  in  the  test  results. 
EPA  is  concerned,  for  example,  with 
how  reliably  and  consistently  a  test 
methodology  detects  the  rate  of  a  leak 
(using  a  criterion  such  as  the  NFPA's 
0.05  gallon  per  hour  rate  as  the  point  at 
which  a  tank  is  considered  leaking)  from 
a  tank,  given  the  potential  for  a  wide 
margin  of  error  in  the  testing. 

The  Agency  is  undertaking  a  research 
program  of  volumetric  and 
nonvolumetric  leak-testing  methods  in 
order  to  determine  their  accuracy  and 
reliability.  The  results  of  this  research 
will  enable  EPA  to  define  more 
accurately  the  applicability  and 
usefulness  of  leak  testing  in  the 
management  of  hazardous  waste  tanks. 

Yet  another  concern  with  current 
leak-testing  methods  iff  the  availability 
of  equipment  and  trained  personnel 
nationwide.  Although  several  of  the 
methods  are  widely  available,  many  are 
limited  to  a  geographical  area.  There  are 
restrictions,  however,  even  on  those  few 
methods  that  are  nationally  available. 
One  company,  for  instance,  has  a 
number  of  branch  offices  across  the 
U.S.,  but  allows  only  its  own  personnel 
to  perform  the  testing.  The  leak- 
detection  equipment  is  not  separately 
marketed.  By  means  of  this  approach, 
the  company  ensures  the  accuracy  and 
reliability  of  its  tests.  In  contrast, 
another  company  has  taken  the  opposite 
approach,  focusing  primarily  on 
marketing  the  test  equipment.  It  certifies 
anyone  who  purchases  the  equipment 
and  passes  a  test  given  after  three  days 
of  classroom  and  field  study. 
Recertification  is  encouraged  on  an 
annual  basis. 

Both  of  these  approaches  present 
problems.  While  the  first  assures  a 
higher  level  to  testing  quality  control, 
the  number  of  leak  testers  may  prove 
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inadequate  to  meet  the  demand  if  leak 
testing  is  required  on  a  nationwide 
basis.  EPA's  concern  with  the  second 
approach  relates  to  the  quahty  of 
testing,  which  stems  in  part  from  the 
limited  experience  to  date  in  the  testing 
of  hazardous  waste  tank  systems. 
Furthermore,  even  though  a  leak  test 
indicates  no  leakage  at  the  time  the  test 
is  conducted,  there  is  no  guarantee  that 
a  leak  will  not  begin  soon  thereafter.  In 
order  to  ensure  the  ongoing  integrity  of 
the  tank  system,  frequent  testing  would 
be  necessary.  Because  each  leak  test 
costs  at  least  $500  per  tank,  this 
alternative  could,  however,  be 
burdensome  for  many  facilities. 

In  light  of  the  problems  discussed 
above,  the  .Agency  does  not  believe  that 
leak  testing  alo.ie  will  ensure  adequate 
protection  of  human  health  and  the 
environment.  It  can  play  an  important 
role,  however,  in  the  proper 
management  of  a  hazardous  waste  tank 
system.  Such  testing  can  be  used  to 
identify  underground  hazardous  waste 
tanks  and  piping  that  are  presently 
leaking  (over  0  05  gallons  per  hour)  so 
that  immediate  remedial  actions  can  be 
taken  In  addition  to  a  nationwide 
screening  of  all  underground  hazardous 
waste  tank  systems,  leak  testing  could 
be  employed  in  combination  with  a 
grcund-water  monitoring  program  to 
identify  leaks  in  certain  cases  prior  to 
their  being  detected  by  a  ground-water 
monitoring  system.  For  the  above 
reasons.  EPA  is  proposing  a  nationwide 
one-time  testing  of  all  interim  status 
underground  tanks  within  six  months  of 
the  effective  date  of  these  proposed 
regulations.  EP.'X  is  also  proposing  that 
underground  tanks  be  tested  as  a 
condition  to  obtaining  a  permit  and  that 
all  existing  underground  tanks  that  do 
not  have  or  retrofit  full  secondary 
containment  be  tested  on  a  semi-annual 
basis.  Public  comment  is  requested  on 
these  requirements  and  the  applicability 
of  present  leak-testing  methods  in 
complying  with  these  requirements. 

3.  Corrosion  Protection 

Corrosion  is  the  major  cause  of  failure 
in  metal  tank  systems;  nonmetal 
systems  are.  of  course,  not  affected.  An 
American  Petroleum  Institute  (API) 
survey  of  leaks  in  underground  tank 
systems  at  gasoline  stations  revealed 
that  over  90  percent  of  tank  leaks  and  60 
percent  of  pipe  leaks  were  attributable 
to  corrosion  resulting  from  contact  of  the 
metal  tank  system  with  corrosion- 
inducing  soils.  Although  this  survey 
involved  gasoline  rather  than  hazardous 
waste  storage  tanks  (according  to  an 
estimate  by  the  Agency,  approximately 
90  percent  of  the  aboveground  and 
underground  tanks  used  to  store  or  treat 


hazardous  waste  are  constructed  of 
carbon  steel).  EPA  believes  there  is  no 
appreciable  difference  in  their 
susceptibility  to  corrosion.  If  any 
difference  does  exist.  EPA  expects  that 
the  corrosion  rate  may  be  higher  for 
hazardous  waste  tanks  because  of  the 
corrosive  nature  of  many  such  wastes 
stored  or  treated  in  tanks. 

Corrosion  protection  under  today's 
proposal  would  be  required  for  the 
metal  components  of  tank  systems  that 
are  found  to  be  susceptible  to  corrosive 
conditions.  EPA  believes  that  such 
protective  measures  are  an  important 
facet  of  the  proper  management  of 
hazardous  waste  in  metal  tank  systems 
and  should  be  addressed  in  the  design 
of  such  sj  stems.  Although  corrosion 
protection  may  significantly  prolong  the 
life  of  a  metal  tank  system,  it  cannot  by 
any  means  be  considered  a  cure-all 
Other  significant  contributors  to  the 
failure  of  tank  systems  include 
operators"  errors,  overniling.  and  failure 
of  ancillary-  equipment  or  piping.  In 
addition,  unless  corrosion-protection 
devices  are  properly  installed  and 
maintained  over  the  entire  life  of  the 
tank  system,  corrosion  will  occur,  and 
the  risk  of  releases  will  increase. 
Improper  maintenance  of  corrosion- 
protection  devices  can.  in  fact, 
accelerate  corrosion  beyond  what  might 
occur  if  no  protective  measures  are 
taken.  For  these  reasons.  EPA  believes 
that  other  protective  measures, 
including  those  provided  by  the 
proposed  secondary  containment 
approach  and  ground-water  monitoring 
alternative,  must  be  used  to  supplement 
the  proposed  corrosion  protection 
requirements.  Public  comment  is 
requested  on  the  use  of  corrosion 
protection  measures  in  the  context  of 
todays  proposal. 

4.  Inspections 

The  existing  regulatory  approach  to 
hazardous  waste  storage  or  treatment 
tanks  relies  largely  on  inspections  as  the 
means  for  detecting  and  preventing 
releases  (see  46  FR  2808.  2829.  and  2831, 
January  12. 1981).  Inspections  can  detect 
actual  tank  leaks,  potential  locations  of 
leaks  resulting  from  corrosion,  or  other 
visible  damage  to  the  tank,  liner,  or 
coating  material.  In  developing  today's 
proposal.  EPA  has  reevaluated  the 
effectiveness  of  inspections  relative  to 
the  proper  management  of  tank  systems. 

External  visual  inspections  of 
aboveground  tanks  (or  otherwise 
accessible  portions  of  tanks]  are  useful 
from  the  standpoint  of  identifying  leaks 
or  other  problems  before  a  major  release 
occurs.  The  role  of  external  inspections 
is.  however,  limited  in  many  instances. 
For  example,  the  exterior  of 


underground  and  inground  tanks  and  the 
bottoms  of  aboveground  tanks  (unless 
the  tank  in  cradled  or  otherwise 
elevated  off  the  ground)  are  usually  not 
susceptible  to  external  inspection. 

The  usefulness  of  internal  inspections 
has  also  been  reevaluated.  Such 
inspections  enable  many  potential  leaks 
or  other  impending  structural  failures  to 
be  identified  prior  to  their  being  viewed 
from  the  exterior  of  the  tank  or  to  being 
released  to  the  environment.  The 
existing  standards  rely  on  internal 
inspections  to  ensure  continued  tank 
integrity. 

EPA  believes,  however,  that  internal 
visual  inspection  of  tanks  is  of  limited 
value  because  it  is  only  possible  to 
observe  obvious  cracks  and  major 
structural  deficiencies.  Thus,  such 
inspections  must  be  supplemented  by 
the  use  of  special  equipment  (e.g.. 
ultrasonic  measurements),  but  even 
ultrasonic  measurements  are  not 
appropriate  or  applicable  to  many 
hazardous  waste  storage  or  treatment 
tanks  (e.g..  concrete  tanks).  Internal 
inspections  seem  to  be  most  effective  for 
steel  tanks,  while  they  are  of 
questionable  usefulness  for  FRP  tanks 
and  for  concrete  tanks. 

Internal  inspections  pose  a  number  of 
problems.  Safety  is  a  large  concern.  The 
Agency  believes  that  sending  people 
inside  a  tank  to  conduct  an  internal  \^ 
inspection  that  potentially  exposes  them 
to  toxic  constituents  and  hazards  from 
fire  or  explosion  is  a  questionable 
practice.  The  cost  of  emptying  a  tank  to 
make  it  safe  for  entry  and  to  allow  a 
reliable  internal  inspection  involves  a 
number  of  expensive  steps:  removal  and 
disposal  of  the  contents, 
decontamination  of  the  atmosphere  in 
the  tank,  cleaning  (e.g.,  sandblasting, 
hydroblasting.  steam  or  chemical 
cleaning),  possible  shutdown  of  the 
processing  operation  when  the  tank  is 
taken  out  of  service.  In  addition,  in  order 
to  be  an  important  tool  in  preventing 
releases,  internal  inspections  must  be 
done  frequently.  It  is  common  industry 
practice,  however,  to  take  tanks  out  of 
service  periodically  for  routine 
maintenance  so  that,  if  inspections  were 
performed  during  the  routine  shutdown 
of  a  tank,  the  cost  to  the  owner  or 
operator  of  a  hazardous  waste  storage 
or  treatment  tank  would  be  considerably 
less  significant. 

Owing  to  the  factors  discussed  above, 
EPA  is  reluctant  to  continue  depending 
primarily  on  internal  inspections  for  the 
prevention  of  releases  to  the 
environment  from  hazardous  waste 
storage  or  treatment  tanks.  The  Agency 
does  not  believe,  however,  that  the  use 
of  such  inspections  should  be  entirely 
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eliminated.  In  certain  circumstances 
they  may  be  a  necessity.  For  instance, 
internal  inspection  of  roofed  tanks 
enables  the  owners  or  operators  to 
check  for  corrosion  or  other  structural 
failure  of  the  roof-supporting  structure. 
Also,  as  previously  stated,  periodic 
internal  inspections  may  be  useful  for 
detecting  obvious  structural  deficiencies 
in  the  tank. 
5.  Unsaturated  ZoneMonitoring 

The  Agency  evaluated  unsaturated 
zone  monitoring  (which  refers  to 
monitormg  conducted  in  the  area 
immediately  beneath  or  adjacent  to  a 
tank  system)  for  use  in  detecting 
releases  from  these  systems.  Such 
monitoring  differs  from  ground-water 
monitoring  which  is,  usually  conducted 
in  the  saturated  zone. 

For  unsaturated  zone  monitoring  of 
lank  systems.  EPA  evaluated  the 
viability  of  using  observation  wells 
combined  with  thermal  conductivity  or 
electrical  resistivity  sensors  or  vapor 
sensors.  Lysimeters  were  also 
evaluated. 

The  Agency  believes  that  unsaturated 
zone  monitoring  could  result  in  early 
detection  of  a  release  and.  thus, 
facilitate  remedial  actions  to  remove  or 
decontaminate  the  released  hazardous 
constituents  prior  to  the  ground  water's 
becoming  contaminated.  Unsaturated 
zone  monitoring  (except  for  lysimeters) 
is  also  continuous  Although  the  initial 
cost  of  this  type  of  equipment  is  higher 
than  that  for  ground-water  monitoring, 
the  annualized  cost  is  less. 

Whife  there  are  a  number  of 
advantages  to  unsaturated  zone 
monitoring,  there  also  appear  to  be 
certain  restrictions  to  its  use.  Because  it 
is  relatively  new.  experience  in  using  it 
with  a  wide  variety  of  chemical 
substances  is  limited.  Although  EPA 
allows  lysimeters  to  monitor  land 
treatment  of  hazardous  waste,  they  are 
largely  unproven  in  monitoring  the 
integrity  of  tanks.  In  addition,  lysimeters 
do  not  provide  continuous  monitoring 
and  are  susceptible  to  clogging. 

Owing  to  the  uncertainties  associated 
with  current  state-of-the-art  unsaturated 
zone  monitoring,  EPA  is  reluctant  at  this 
time  to  endorse  this  technology  as  a 
substitute  for  ground-water  monitoring. 
EPA  invites  public  comment  on  the 
substitution  of  unsaturated  zone 
monitoring  for  ground-water  monitoring 
and  on  its  dependability  in  the  early 
detection  of  releases  of  hazardous  waste 
from  hazardous  waste  tank  systems. 

6.  Ground-Water  Monitoring 

Ground-water  monitoring  is  not 
presently  required  for  tanks  that  store  or 
treat  hazardous  waste.  Because  of  the 


apparent  inevitability  of  many  types  of 
releases  from  tanks,  the  Agency 
believes  that  ground-water  monitoring 
should  be  required  for  any  tank  system 
that  is  not  provided  with  full  secondary 
containment.  Thus,  there  would  be 
periodic  (usually  semiannual  unless 
otherwise  specified  by  the  permitting 
authority)  sampling  from  wells  around 
the  waste  management  area  and 
analysis  of  samples  for  hazardous 
constituents.  The  Agency  believes  that 
groundwater  monitoring  equipment  can 
be  retrofitted  around  existing  tanks, 
which  would  enable  such  facilities  to 
continue  present  storage  operations 
relatively  unchanged. 

EPA  is  proposing  ground-water 
monitoring  for  all  existing  hazardous 
waste  storage  or  treatment  tanks  that 
now  are  nonleaking  and  choose  not  to 
install  full  secondary  containment.  For 
the  reasons  discussed  in  Sections  Ul.C. 
and  V.C.,  however,  the  Agency  has 
decided  that  reliance  on  ground-water 
monitoring  for  new  tank  systems  is 
inappropriate  because  of  the  relative 
cost-effectiveness  of  installing  full 
secondary  containment  for  tank  systems 
and  the  potential  costs  of  corrective 
action  where  ground  water  is  allowed  to 
be  contaminated. 

7.  Secondary  Containment 

The  Agency  has  been  evaluating  for 
some  time  the  need  for  secondary 
containment  for  hazardous  waste 
storage  or  treatment  tank  systems. 
("Secondary  containment,"  as  used  in 
this  discussion,  includes  the  means  for 
collecting  a  release  and  thus  preventing 
its  escape  into  the  ground  water  and/or 
surface  water,  it  also  includes  the 
capability  of  detecting  the  presence  of 
liquid  within  the  secondary-containment 
device  ["leak  monitoring  device"),  thus 
signaling  the  failure  of  either  the 
primary-  or  secondary-containment 
structures.)  Three  secondary 
containment  approaches  for  tank 
systems  were  discussed  in  the  Preamble 
to  the  January  12. 1981.  tank  permitting 
regulations  (46  FR  2833).  These  included 
"complete  containment"  (i.e..  an 
impervious  base  underlying  the  tanks  in 
the  storage  area);  "variable 
containment"  (i.e..  varying  levels  of 
containment  depending  on  the 
likelihood  of  spills  or  leaks  in  the  area); 
and  "run-off  collection  contairunent" 
(i.e..  diking  and  drainage  to  contain 
catastrophic  failures  in  the  primary 
containment).  EPA  has  subsequently 
conducted  further  study  of  secondary 
containment  for  tank  systems. 

EPA  has  determined,  based  upon  this 
study  and  other  studies  of  leak 
incidents,  that  since  it  is  likely  that,  over 
time,  tank  systems  will  experience 


failure  of  one  sort  or  another,  a  strategy 
that  properly  manages  the  storage  or 
treatment  of  hazardous  waste  in  tank 
systems  should  be  capable  of  not  only 
preventing  failure  of  the  tank  and  its 
components,  but  also  of  containing  any 
release  that  does  occur. 

Secondary  containment  as  a  technical 
alternative  has  a  number  of  advantages. 
It  provides  a  second  line  of  defense 
against  deficiencies  in  tank  and 
ancillary  equipment  and  piping  design.  It 
minimizes  the  number  of  problems 
associated  with  undetected  leakage.  It 
protects  against  failures  of  equipment 
and  agamst  releases  resulting  from 
operational  errors. 

The  manner  in  which  secondary 
containment  is  achieved  depends  on 
whether  the  tank  system  is  existing  or 
new  and  on  whether  the  system  is 
abcveground,  inground.  or  underground. 
(See  Section  V.E.4.  for  a  more  detailed 
discussion  of  secondary  containment  for 
tanks.) 

C.  Alternative  Regulatory  Strategies 
Considered 

Section  IV.B.  described  technical 
alternatives  for  controlling  hazardous 
releases  from  tank  systems.  These 
technical  measures  may  be  used  alone 
or  in  combination  to  protect  human 
health  and  the  environment.  This 
section  describes  several  regulatory 
options  that  employ  one  or  several  of 
these  measures.  The  Agency  has  chosen 
to  propose  secondary  containment,  as 
described  in  Section  IV.D.,  based  on  the 
information  available  today.  However, 
EPA  will  perform  an  analysis  of  the 
costs  and  risks  involved  in  all  of  these 
regulatory  options  as  well  as  the  options 
described  in  the  1981  proposal  (see  46 
FR  2833-34)  before  the  final  rule.  The 
Agency  requests  comments,  therefore, 
on  these  regulatory  options  as  well  as 
on  the  option  of  secondary  containment. 

1.  Combination  of  Secondary 
Containment  and  Ground-Water 
Monitoring 

EPA  considered  requiring  both 
secondary  containment  and  ground- 
water monitoring  for  all  tank  systems 
rather  than  permitting  the  use  of  either 
protective  measure.  This  approach 
would  be  consistent  with  the  approach 
required  for  surface  impoundments  and 
landfills  under  the  1984  Amendments  to 
RCRA.  Under  new  section  3004{o).  each 
new.  replacement,  and  lateral  expansion 
of  existing  landfills  and  surface 
impoundments  is  required  to  install  two 
or  more  liners  and  a  leachate  collection 
system  and  groundwater  monitoring. 

With  respect  to  tanks  with  full 
secondary  containment,  EPA  believes 
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that  an  additional  requirement  to 
implement  a  groundwater  monitoring 
require.ment  would  be  unnecessary.  If  a 
release  between  the  primary 
containment  and  secondary 
containment  did  occur,  the  Agency 
believes  that  the  noncomplex  nature  of 
the  tank  system  (i.e..  the  relative 
connned  area  involved  and  the  high 
reliability  of  the  leak  detection  devices) 
would  enhance  the  prompt  detection  of 
any  release  into  the  secondary 
containment  system  In  addition,  unlike 
most  landfills  and  surface 
im.poundments.  if  a  rele^^is  detected, 
the  contents  of  the  tank'ystem  can  be 
completely  and  quickly  withdrawn. 
With  respect  to  tank  systems  for 
which  the  ground-water  monitoring 
alternative  is  selected.  EPA  believes 
that  the  combination  of  semi-annual 
leak  testing  for  underground  tanks,  the 
groundwater  monitoring  program,  and 
the  response,  closure,  and  postclosure 
care  requirements  proposed  today 
provide  safeguards  that  will  adequately 
protect  human  health  and  the 
f  nvironm.ent.  The  Agency  invites  public 
comment  on  the  need  to  require  both 
secondary  containment  and  ground- 
water monitoring  for  all  tank  systems. 

2.  National  Risk-Based  Standards 

As  an  alternative  to  across-the-board 
design  and  operating  standards.  EPA 
evaluated  the  concept  of  risk-based 
standards.  Risk-based  standards  vary 
according  to  the  degree  and  type  of  risk 
presented  based  on  such  factors  as  site 
loc.ition.  type  of  hazardous  waste 
managed,  nearness  to  ground  wafer, 
proximity  to  populated  areas,  etc.  Such 
factors  could  be  arrayed  in  the  form  of  a 
matrix,  with  different  levels  of  control 
prescribed  according  to  the  relative  risk 
posed  by  a  particular  combination  of 
factors. 

The  Agency  chose  not  to  incorporate 
this  option  in  the  proposed  rule  because 
of  concerns  about  the  difficulty  of 
implementing  it.  and  a  lack  of  quantitive 
data  to  justify  the  selection  of  control 
measures  for  particular  sets  of  factors. 
The  .Agency  solicits  comments  on  the 
merits  of  pursuing  this  approach  in  light 
of  its  administrative  concerns.  EPA  is 
especially  interested  in  receiving 
samples  of  relevant  matrices  that  have 
been  found  to  be  both  analytically 
sound  and  capable  of  being  readily 
understood  and  followed  by  the 
regulated  community. 

3.  Minimum  National  Standards  With  a 
Variance  From  Containment 
Requirements  Based  Upon  Risk 

In  lieu  of  national  risk-based 
standards.  EPA  also  considered  using  a 
risk-based  approach  via  a  variance  to  a 


set  of  uniform  design/operation    ' 
standards.  For  example,  assume  that  full 
secondary  containment  is  established  as 
the  uniform  national  standard  for  all 
hazardous  waste  tank  systems.  Then,  an 
owner  or  operator  of  a  tank  system 
could  request  a  variance  to  the 
secondary  containment  requirement  if 
he  could  demonstrate  that,  even  if  a 
release  did  occur  from  his  tank  system, 
it  would  not  present  a  danger  to  human 
health  or  the  environment.  Such  a 
determination  of  low  or  no  risk  might  be 
based  on  the  type  of  waste  stored, 
hydrogeological  characteristics  of  the 
area,  current  and  future  uses  of  the 
water,  etc.  such  as  is  now  requried  to 
establish  ground-water  monitoring  of  an 
alternate  concentration  Imit  for  a 
hazardous  constituent  (see  $  264.94(b)). 
This  option  was  not  included  in  this 
rule  because  of  preliminary  data 
indicating  that  the  cost  of  demonstrating 
compliance  with  the  terms  of  such  a 
variance  is  generally  higher  than 
actually  complying  with  the  technical 
standards  proposed  today.  We  solicit 
comment  on  the  costs  of  demonstrating 
that  releases  from  a  hazardous  waste 
tank  pose  a  low  risk  to  human  health 
and  the  environment.  Based  on  this  data 
and  further  information  that  EPA  plans 
to  compile  over  the  next  months,  we  will 
re-evaluate  the  merits  of  including  a 
risk-based  variance  in  the  final  rule. 

4.  Minimum  Performance  Standards 

Yet  another  alternative  evaluated  by 
EPA  is  the  concept  of  a  minimum  federal 
perfo.Tiiance  standard  for  hazardous 
waste  tank  systems.  Such  a  performance 
standard  might  be:  all  new  tank  systems 
must  be  located,  designed,  operated, 
maintained,  and  closed  in  a  manner  that 
will  assure  protection  of  human  health 
and  the  environment.  Under  this 
approach.  States  would  have  the  option 
of  expanding  upon  the  federal 
performance  standard  by  promulgating 
more  specific,  and  possibly  more 
stringent,  standards  if  so  desired.  In 
States  choosing  not  to  elaborate  upon 
the  federal  performance  standard, 
owners  or  operators  of  tank  systems 
would  have  the  responsibility  to 
demonstrate  that  their  tank  systems  do 
not  endanger  human  health  and  the 
environment.  This  would  require  a  case- 
by-case  assessment  of  the  protective 
measures  needed  to  achieve  the 
performance  standard  through  the 
permit  process.  The  reader  is  referred  to 
§  267.10  for  examples  of  the  factors  that 
could  be  taken  into  consideration  in 
determining  these  protective  measures. 

EPA's  decision  to  not  include  this 
option  in  the  proposed  rule  stems  from 
the  same  concerns  expressed  with  the 
previous  two  options.  That  is.  the  cost  of 


demonstrating  compliance  with  the 
performance  standard  may  be 
considerable,  as  too  may  be  the 
difficulty  of  implementing  the  approach. 
Comments  received  on  the  previous  two 
options  will  enable  EPA  to  further 
examine  the  merits  of  this  option. 

5.  Ban  of  Underground  Tanks 

As  another  means  of  controlling  the 
problem  of  leaks  from  underground 
hazardous  waste  tanks.  EPA  considered 
banning  such  waste  from  being  stored  or 
treated  in  underground  tanks.  A 
proposal  to  this  effect  was  discussed  in 
the  Preamble  to  the  January  12. 1981. 
regulations  (see  46  FR  2831).  The 
comments  were  overwhelmingly  against 
such  a  provision  for  a  number  of 
reasons.  One  of  the  comments  was  that 
many  local  fire  codes  require  that  tanks 
be  underground.  Second,  underground 
tanks  are  reported  to  be  advantageous 
where  land  is  scarce  or  where  pumping 
costs  can  be  eliminated  by  using  gravity 
flow.  Third,  it  was  pointed  out  that  if 
underground  tanks  were  eliminated,  the 
waste  would  have  to  be  placed  in 
aboveground  tanks,  containers,  or 
surface  impoundments — a  costly  move, 
and,  depending  on  the  type  of  waste 
stored,  perhaps  an  unsafe  alternative. 

EPA  agrees  that  the  use  of 
underground  tanks  for  the  storage  of 
certain  wastes  may  be  the  safest 
alternative.  EPA  aiso  believes  that  the 
protective  measures  proposed  today  for 
underground  tanks  would  prevent  or 
detect  releases  in  time  to  provide 
necessary  protection  of  human  health 
and  the  environment.  Thus,  it  is  not 
necessary  to  ban  underground  tanks  for 
the  storage  or  treatment  of  hazardous 
waste. 

6.  Forced  Retirement  of  Underground 
Tanks 

As  an  alternative  to  secondary 
containment  for  underground  tanks,  EPA 
considered  the  option  of  forced 
retirement  of  a  tank  when  it  reaches  a 
predetermined  age.  For  example,  a  new 
underground  bare  steel  tank  could  be 
allowed  to  operate  without  secondary 
containment  for,  say,  10  years — the  age 
at  which  there  is  typically  reason  to 
expect  corrosion-induced  leaks. 

There  are,  however,  some  significant 
drawbacks  to  this  approach.  As 
discussed  in  Section  V.E.2.C.  of  this 
Preamble,  the  age  of  tanks  is  not  a 
reliable  basis  on  which  to  predict  the 
existence  of  corrosion-induced  leaks  in 
steel  tanks  and  is  irrelevant  with  respect 
to  releases  from  FRP  and  other  nonmetal 
tanks.  Depending  on  the  conditions  to 
which  a  metal  tank  is  exposed,  failure 
resulting  from  corrosion  could  occur  at 
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any  lime  between  2  and  50  or  more 
years.  Even  if  the  environment  in  vvhi<:h 
a  steel  tank  is  placed  can  be  accurately 
assessed  with  regard  to  its  potential  for 
influencing  corrosion.  EPA  does  not 
believe  that  it  is  feasible  to  predict,  for 
regulatoiy  purposes,  the  aj^e  at  which  a 
tank  would  begin  to  exhibit  leaks 

Because  of  the  many  uncertainties 
involved  in  this  approach  to  managing 
hazardous  waste  in  underground  tanks. 
EPA  ruled  out  its  use. 

D.  Today  's  Proposal  far  Iinp/en)(in tin}: 
EPA  s  Strategy  for  Tank  Systems 

Today's  proposed  revisions  to  the 
existing  tank  standards  reflect  currently 
available  information  and  are  designed 
to  prevent  leaks  from  tank  systems. 
During  the  next  few  months.  EPA 
intends  to  do  more  analysis  to  evaluate 
the  regulatory  options  and  technical 
measnifci  Jescribed  in  the  previous 
sections  to  determine  their  effectiveness 
at  protecting  humun  health  and  the 
environment.  Based  on  this  new 
information,  as  well  as  the  information 
currently  availiible.  EPA  will  reconsider 
today's  strategy. 

As  previously  stated,  the  pioper 
management  of  a  hazardous  waste 
storaye  or  treatment  tank  system 
involves  and  to  a  laige  extent  relies  on 
proper  design  and  operation  practices 
The  protective  measures  discussed  in 
Section  IV.B.  were  evaluated  with 
respect  to  their  ability  to  prevent 
releases  from  entering  the  environment. 
Several  measures  or  combinations  of 
these  measures  were  Identified  as  being 


appropiiate  for  the  purpose  of  achieving 
good  design  and  operation  of  a  lank 
system.  Thus,  such  measures  as  proper 
design  and  installation  and  the  use  of 
corrosion  protection  are  incorporated 
into  today's  proposed  regulatory 
strategy  to  ensure  the  integrity  of  the 
primary  tank  sys;em.  For  example. 
t;omprehensive  assessment  of  the  tank 
system  design  is  proposed  with 
particular  attention  given  to  corrosion 
protection.  Proper  installation  is  also 
focused  on  as  a  means  of  precluding 
many  of  the  types  of  failures  [e.g.. 
corrosion-related  failures)  now  being 
encountered. 

EPA's  experience  and  studies  since 
early  1981  have  led  the  Agency  to 
bnlieve  that  some  releases  from 
primary-tank  systems  are  inevitable 
over  time,  that  all  releases  cannot  be 
prevented  by  lank  design  and  operating 
requirements.  Such  factors  as  the 
accelerated  corrosion  of  metai  iaiiks  in 
contact  with  the  soil,  breaks  and  leaks 
in  ancillaiy  equipment  and  piping, 
breakdowns  in  and  spills  from  overflow 
equipment,  and  operators'  errors  have 
caused  the  Agency  to  conclude  that  full 
secondary  containment  is  the  most 
effective  means  of  preventing  releases 
from  tank  systems.  Thus,  the  Agenc.y 
today  proposes  to  require,  whenever 
feasible,  full  secondary  containment  for 
hazardous  waste  tank  systems  (i.e.. 
tanks  and  ancillary  equipment).  For  new 
tank  systems.  EPA  has  determined  that 
full  secondary  containment  is  always 
the  least  costly  means  of  containing 
releases.  Today's  proposal,  therefore. 


would  require  all  new  tank  systems  to 
have  secondary  containment. 

The  Agency  has  determined,  however, 
that  full  secondary  containment  may  not 
be  the  most  practical  means  of 
cont.iining  releases  from  existing  tank 
.systems.  Thus,  the  Agency  is  pmposing 
an  alternative  to  full  secondary 
containment  for  existing  tanks  .systems 
This  alternative  would  require 
secondary  containment  of  any  portion  of 
a  tank  system  that  is  aboveground.  (i.e., 
partial  secondary  containment)  plus  a 
ground-water  monitoring  program.  In 
addition,  underground  tank  systems 
would  be  recjuired  to  be  leak  tpsted 
every  six  months.  For  purposes  of  this 
Preamble,  the  alternative  to  full 
secondary  containment  will  be  termed 
simply  the  "ground-water  monitoring 
alternative. " 

This  alternative  containment  option 
would  apply  only  to  existing  tank 
systems  that  are  operating  under  either 
interim  status  or  are  already  permitted. 
Because  of  the  need  for  interaction 
between  the  facility  owner  or  operator 
and  EPA  whenever  ground-water 
monitoring  is  implemented,  such  an 
option  would  not  be  viable  for  90-day 
accumulation  tank  sy  .stems.  Thus,  these 
facilities  must  ei'iher  be  provided  with 
full  secondary  containment  within  one 
year  of  the  effective  date  of  these 
regulations  or  apply  for  a  RCA  Part  2M 
permit  (see  Section  V.B.  of  this 
Preamble).  The  chart  below  illustrates 
the  containment  strategy  being 
proposed. 
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CONTAINMENT  APPROACH 
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EPA  believes  thai  (he  ground-water 
monitoring  alternative  would  prr.vide 
essentially  equivalent  protection  to  full 
secondary  cont«inmenl.  This  protection 
is  further  ensured  by  tfie  requirement 
that  the  owner  or  operator  take 
immediate  response  measures  should  a 
release  occur. 

In  addition.  EPA  is  proposing  to 
expand  the  closure  standards  fo:  l;mk 
systems  without  full  secondary 
containment  to  require  removal  of 
contaminated  soil  at  closure  and  post- 
closure  care  if  all  hazardous  waste 
residues  end  contaminated  soil  are  not 
removab!''  at  closure.  The  remainder  of 
the  proposed  strategy  is  similar  to  the 
present  strategy  (e.g..  inspections). 

Finally,  although  the  requirement  for 
secondary  containment  constitutes 
perh;ips  the  major  ditTerence  between 
the  existing  standards  and  today's 
proposed  regulatory  strategy,  theie  are 
also  otlier  notable  changes.  One  such 
c;harge  is  the  increased  emphasis  on  the 
proper  design,  installation,  and 
operation  of  ancillary  equipment  (e.g.. 
pipes,  pumps). 

V.  Analysis  of  Today's  Proposed 
Kevisions  to  the  RCKA  Tank  Rules 

This  section  contains  a  detailed 
discussion  of  numerous  technical  and 
policy  issues  and  the  Agency's  rationale 
for  proposing  todays  revisions  to  the 
RCRA  tank  regulations.  It  also  presents 
EPA's  findings  and  conclusions  in 
support  of  the  specific  revisions.  These 
revisions  are  intended  to  remedy 
significant  deficiencies  in  the  existing 
r(?gulation8.  such  as  addressing  releases 
from  tank  piping  and  ancillary 
equipment:  operators'  errors  in 
managing  tank  systems  (eg,  tank 
overfilling):  corrosion  of  metal  tank 
systems  in  contact  with  the  soil:  and 
improper  installation  practices. 

A.  Definitions 

Today's  proposed  regulations  cover 
only  tank  systems  that  are  used  to  store 
or  treat  hazardous  waste.  In  these 
regulations,  a  "tank  system"  is 
comprised  of  the  tank(8)  and  the 
ancillary  equipment  associated  with  the 
tank(s]  (e.g..  pipes,  valves,  pumps).  For 
example,  in  the  case  of  a  facility  at 
which  a  waste  is  pumped  from  an  indoor 
process  tank  to  an  outside  hazardous 
waste  storage  tank,  the  term  "tank 
system"  would  include:  the  waste 
storage  tank:  all  piping,  along  with  any 
valves  and  pumps  going  from  the 
process  tank  to  the  storage  tank:  and 
any  vent  lines,  empty-out  lines,  or  other 
appurtenances  (e.g.,  monitoring 
equipment)  associated  with  the  waste 
storage  tank. 


Today's  proposed  regulations  make 
some  distinctions  among  aboveground 
tanks,  inground  tanks,  and  underground 
tanks.  This  categorization  reflects  the 
tank's  degree  of  contact  with  soil  and  its 
capacity  to  be  viewed  externally.  By 
means  of  these  categories,  one  can 
determine  the  specific  causes  of  the 
tanks  system's  failure,  the  associated 
risks  posed  to  the  environment,  and  the 
practices  needed  to  prevent  such 
failures.  Furthennore.  as  allowed  by 
RCRA  and  as  suggested  by  numerous 
comments  in  response  to  the  January  12. 
1981  proposal,  EPA  is  proposing 
standards  that  differentiate  in  some 
respects  between  existing  and  new 
hazardous  waste  storage  or  treatment 
tanks. 

To  clarify  these  and  other  concerns, 
EPA  is  proposing  to  add  in  40  CFR  Part 
260  several  definitions  of  terms  used 
extensively  in  todays  proposal. 

1.  Aboveground  Tank 

An  aboveground  tank  is  situated  in 
s:ich  a  manner  that  the  bottom  of  the 
tank  is  at  or  above  the  plane  of  ground 
level.  It  may  be  placed  directly  on  a 
foundation,  on  the  soil  (at  the  plane  of 
ground  level),  on  cradles,  or  elevated  on 
logs. 

2.  Inground  Tank 

A  tank  is  considered  to  be  inground  if 
its  base  is  to  any  degree  situated  below 
the  plana  of  ground  lev  el  and  is  in  direct 
contact  with  the  soil  such  that  a  portion 
of  the  tank  wall  is  above  the  ground  and 
a  portion  of  the  tank  wall  is  below  the 
ground  (not  externally  viewable).  Tanks 
that  might  be  typically  referred  to  as 
inground  but  that  do  not  meet  this 
definitional  requirement  include  tanks 
situated  below  floor  level  inside  a 
building  and  tanks  located  in  a 
topographical  depression.  Such  tanks 
are  not  different  from  aboveground 
tanks  because  they  are  not  (except  for 
perhaps  the  base)  in  direct  contact  with 
soil  and  are  externally  viewable. 

3.  Leak  Detection  System 

The  Agency  believes  the  ability  to 
detect  promptly  a  release  from  a  tank 
system  is  crucial  in  protecting  human 
health  and  the  environment.  Even  with 
systems  that  have  secondary 
containment,  it  is  important  to  know 
when  a  release  from  either  the  tank 
system  or  the  secondary-containment 
system  has  occurred.  EPA  has 
concluded  that,  for  tanks  with 
secondary  containment,  the  most 
effective  way  of  attaining  these 
objectives  is  to  require  quick  detection 
of  a  breach  in  either  the  primary-  or 
ser;ondary-containment  structure 
through  leak  detection  and  monitoring. 


which,  in  its  simplest  form,  might  be 
achieved  by  a  visual  inspection  by  an 
operator.  Thus,  EPA  today  is  proposing 
to  define  leak  detection  system  as  one 
that  provides  the  capability  to  detect, 
within  2-4  hours,  the  failure  of  either  the 
primary-  or  secondary-containment 
structure  or  the  presence  of  liquid  in  the 
secondary  containment  structure. 

A  number  of  automatic  leak-detection 
and  monitoring  devices  are 
commercially  available  that  could 
satisfy  the  proposed  definition  (e.g.. 
interstitial  monitoring  between  doubio- 
walled  tanks).  These  can  include  probes 
to  monitor  for  liquid  accumulation 
between  the  primary-  and  secondary- 
containment  structures  (i.e..  flow  of 
waste  out  of  the  primary  structure  into 
the  secondary-containment  system  or 
inflow  of  water  into  the  secondary- 
containment  system  from  the  exterior) 
or  means  to  maintain  a  vacuum  or 
pressure  between  the  primary-  and 
secondary  containment  structures  (loss 
of  vacuum  or  pressure  indicates  a  leak  in 
the  system). 

4.  Underground  Tank 

The  entire  surface  area  of  an 
underground  tank  is  situated  completely 
below  the  plane  of  ground  level.  The 
phrase  "entire  surface  area  '  is  intended 
to  mean  that,  for  horizontal  tanks,  the 
entire  circumference  of  the  tank  is 
within  the  ground:  for  vertical  tanks,  the 
tank  lop  is  situated  below  the  plane  of 
ground  level.  In  most  cases,  an 
underground  tank  is  in  direct  contact 
with  the  soil. 

5.  Ancillary  Equipment 

EPA  considers  any  equipment  used  to 
monitor,  distribute,  meter,  or  otherwise 
control  the  flow  of  hazardous  waste  to 
or  from  the  storage  or  treatment  tank  as 
ancillary  equipment.  As  discussed 
below,  the  Agency  is  concerned  with  the 
failure  of  ancillary  equipment  such  as 
piping  and  pumps  and  the  ensuing 
releases  of  hazardous  waste  to  the 
environment.  It  is.  therefore,  subject  to 
the  proposed  regulations. 

6.  Existing  Tank  System 

An  existing  tank  system  is  defined  as 
one  that  is  already  in  operation  or  for 
which  installation  has  commenced  on  or 
prior  to  the  effective  date  of  these 
regulations.  The  determination  of 
"installation"  is  tied  to  several  factors, 
including  whether  all  necessary  Feder;il, 
State,  and  local  preconstruction  and 
installation  approvals  or  permits  have 
been  obtained  and  whether  either 
physical  onsite  construction  has  been 
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undertdken  or  contractucil  obligations 
hdve  been  agreed  to  by  the  owner  or 
operator  that  cannot  be  canceled  or 
mudined  without  substantial  los.sps  if 
the  con.struction  of  the  site  or 
instnlUition  of  the  tank  system  is  to  b*- 
romp'eted  within  a  reasonable  time 

~ .  New  Tank  System 

In  order  for  a  tank  system  to  be 
considered  "new."  its  installation  must 
have  commenced  after  the  effective  date 
of  these  rej^ulations.  As  in  the  case  of 
existing  tank  systems,  installation  will 
be  considered  to  have  commenced  if  the 
owner  or  operator  has  obtained  all 
necessary  Federal.  State  and  local 
preconstruction  or  installation  approvals 
or  permits  and  if  either  physical  onsite 
construction  has  been  undertaken  or 
contractual  obligations  have  been 
ag.'eed  to  by  the  owner  or  operator  that 
cannot  be  canceled  or  modified  without 
stibstantirtl  losses  if  the  construction  of 
the  site  or  mstallation  of  the  t«nk 
5>stem  is  to  be  completed  within  a 
reasonable  time. 

8.  Corrosion  Expert 

FJ'A  believes  that  the  capability  to 
evaluate  the  potential  for  corrosion  of  a 
tank  system  in  a  particular  environment 
and  determine  those  protective 
measures  needed  to  prevent  corrosion  of 
the  tank  system  is  unique  to  persons 
trained  in  this  area  of  expc^rtise.  .-Xs 
such,  the  Agency  is  requiring  that  u 
corrosion  expert  be  used  in  both  the 
d^ign  and  installation  of  tank  systems 
to  ensure  proper  corrosion  protection. 

A  corrosion  expert  is  being  defined  as 
a  person  who.  by  reason  of  his 
knowledge  of  the  physical  sciences  and 
the  principles  of  engineering  and 
mathematics,  acquired  by  a  professional 
education  and  related  practical 
experience,  is  liualified  to  engage  in  the 
practice  of  corrosion  control  on  buried 
or  submerged  metal  piping  systems  and 
metal  tanks.  Such  person  may  be  a 
registered  professional  engineer  or  may 
be  a  person  certified  as  being  qualified 
by  the  National  .Association  of 
Corrosion  engineers  if  such  licensing  or 
certification  includes  suitable 
experience  in  corrosion  control  on 
buried  or  submerged  metal  piping 
systems  and  metal  tanks. 

B.  Storage  in  Tanks  for  l^ss  Than  9P 
Days  (^262.341 

Under  the  existuig  rules,  generators 
storing  hazardous  waste  onsite  in  tanks 
are  exempt  from  having  to  apply  for  a 
RCRA  permit  if.  within  90  days  after  it 
was  generated,  the  hazardous  waste  is 
moved.  (See  i  282.34.)  Such  facilities, 
referred  to  as  accumulation  tanks,  must 
only  comply  with  a  limited  subset  of  the 


Part  265  requirements,  including,  for 
example,  inspection  and  operating 
requirements.  As  part  of  the  effort  to 
implement  more  adequately  its  strategy 
of  protecting  human  health  and  the 
environment  from  the  storage  and 
treatment  of  hazardous  waste  in  tank 
systems  (see  Section  IV.D  ).  EPA  is 
today  proposing  to  require  full 
secondary  containment  at  such  90-day 
accumulation  tank  facilities. 

The  final  standards  promulgated  on 
February  26. 1980.  for  generators  of 
hazardous  waste  did  not  allow  for  the 
accumulation  of  such  waste  in  storage 
tanks.  As  stated  in  the  Preamble  to 
those  standards  [45  FR  12730).  EPA 
intended  to  ^mend  the  Part  262 
generator  regulations,  subsequent  to 
p.'-o.TiulgHtion  of  the  Parts  284  and  265 
regulations,  so  that  accumulation  in 
storage  tanks  would  be  allowed. 

On  May  19, 1980,  EPA  promulgated 
interim  status  Part  265.  Subpart  J.  tank 
standards.  The  Part  262  standards  were 
also  revised  to  allow  the  accumulation 
of  hazardous  waste  in  tanks  that  meet 
certain  of  these  interim  status 
standards.  The  fYeamble  to  the  Part  262 
amendment  (45  FR  33141)  stated  that 
Part  262  might  be  amended  again  to 
include  the  final  Part  264  standards 
EP.A's  intent  was  clearly  indicated  in  the 
background  document  to  the  May  19. 
1980.  amendment  to  Part  262:  "there  is    • 
little  difference  between  [short  term] 
accumulation  and  (long  term)  storage  so 
far  as  potential  damage  to  human  health 
and  the  environment  is  concerned,  and 
therefore,  the  same  standards  for 
protection  of  human  health  and  the 
environment  should  apply."  No 
additional  amendments  to  the  Part  262 
standards  have  been  promulgated, 
however,  subsequent  to  the  .May  19.  1980 
revisions. 

EP.A  continues  to  believe  there  is  little 
difference  between  these  90-day 
accumulation  tanks  and  other  storage 
tanks.  For  example,  additional  EPA  data 
have  indicated  that  the  annual 
throughput  of  waste  in  these  tanks  and 
the  types  of  wastes  stored  at  90-day 
facilities  are.  generally,  the  same  as  at 
other  hazardous  waste  tank  facilities. 
Thus,  the  potential  for  release  resulting 
from  failure  of  the  tank  system  is 
probably  the  same.  In  fact,  because 
waste  is  handled  more  when  it  is  moved 
from  tanks  within  a  90-day  period,  the 
probability  of  a  release  owing  to  a  spill, 
accident,  or  other  incident  may  b« 
increased  at  these  accumulation 
facilities.  Also,  because  of  the  high 
throughput  of  wastes  at  many  of  these 
facilities,  the  amount  of  waste  released 
may  be  greater  if  it  remains  undetected 
for  a  long  period  of  time. 


In  light  of  the  above.  EPA  has 
reevaluated  the  existing  regulations  for 
90-day  accumulation  tanks  and  has 
decided  that  these  standards  are 
inadequate.  The  Agency  considered  two 
basic  technical  options  in  attempting  to 
upgrade  these  standards. 

1.  Add  a  Secondary-Containment 
Requirement  to  the  90-Day  Rule 

Under  this  option,  a  significant  degree 
of  environmental  protection  would  be 
attained  by  adding  full  secondary 
containment  for  all  90-day  accumulation 
tanks  to  the  existing  requirements. 
Under  this  option  there  would  probably 
be  little,  if  any.  involvement  of  the 
owner  or  operator  with  EPA  in 
establishing  the  secondary-containment 
system;  thus,  there  could  be  some 
uncertainty  about  the  proper  design, 
installation,  and  .-naintenance  of  such 
systems. 

2.  Require  Ground-Water  Monitoring 

The  Agency  considered  the  ground- 
water monitoring  option  as  an 
amendment  to  S  262.34.  but  decided  that 
this  would  be  unworkable  because  such 
an  approach  would  require  significant 
contacts  between  facilities  and  the 
Agency  Thus.  EPA  is  not  allowing  90- 
day  accumulators  the  option  of  ground- 
water monitoring  because,  in  the 
absence  of  requiring  a  permit,  the 
implementation  of  such  monitoring 
would  not  be  feasible  without  the 
interaction  that  would  be  needed  to 
assure  proper  compliance. 

In  reviewing  these  two  options.  EPA 
became  aware  that  no  one  option 
presents  an  ideal  solution,  but 
concluded  that  full  secondary 
containment  would  be  the  most  feasible. 
.As  a  result.  EPA  has  decided  that  such 
tanks  should  be  allowed  to  continue 
operation  under  the  90-day 
accumulation  exemption  provided  that 
the  owner  or  operator  of  the  facility 
Installs  full  secondary  containment.  The 
risk  assessment  the  .\gency  is  preparing 
for  the  final  rule  may  change  this 
conclusion. 

Under  today's  proposed  revisions  to 
the  90-day  accumulation  rule,  full 
secondary  containment  would  be 
phased  in  over  a  1-year  period  to 
provide  sufficient  time  for  installation  of 
the  secondary-containment  system.  (See 
proposed  S  262.34(a)(2).)  At  those  tank 
facilities  where  full  secondary 
containment  is  not  provided,  the  owner 
or  operator  has  the  option  of  closing 
or — if  it  is  an  existing  facility — applying 
for  a  RCRA  permit,  which  would  allow 
the  ground-water  monitoring  alternative 
to  be  selected.  The  Agency  believes  that 
this  approach  will  provide  necessary 
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protection  of  human  health  and  the 
environment  in  a  relatively  short  period 
of  time  and  still  afford  the  owner  or 
operator  of  each  facility  some  flexibility 
in  determining  the  appropriate  method 
of  protection  for  his  particular  situation. 

As  with  any  metal  tank  system,  EPA 
is  concerned  about  corrosion  in  90-day 
accumulation  tank  systems.  (A 
discussion  of  corrosion  and  its  control  is 
presented  in  Section  V.E.2.  of  this 
Preamble).  Since  corrosion  is  the 
primary  cause  of  failures  in  metal  tank 
systems,  the  Agency  is  considering 
requiring  an  assessment  of  the  need  for 
and  the  installation  of  corrosion- 
protection  measures  for  90-day 
accumulation  tank  systems.  This 
approach  is  similar  to  that  for  interim- 
status  and  permitted  hazardous  waste 
tank  facilities.  Public  comment  on  the 
appropriateness  of  corrosion  protection 
at  these  facilities  is  requested. 

C.  Ground-  Water  Protection  for  Tank 
Systems 

EPA  recognizes  that  there  are  certain 
situations  (especially  when  the 
retrofitting  of  existing  tanks  is  involved) 
where  it  is  impractical,  perhaps 
impossible,  to  provide  full  secondary 
containment  at  individual  tank  facilities. 
For  example,  it  may  be  impractical  to 
retrofit  secondary  ccfntainment  beneath 
the  tank  system  without  completely 
dismantling  (and  perhaps  destroying) 
the  tank.  In  order  to  provide  an  option  to 
full  seconday  containment  for  such 
facilities,  while  at  the  same  time 
ensuring  protection  of  human  health  and 
the  environment,  EPA  is  proposing  that 
owners  or  operators  of  existing  tank 
systems  be  allowed  to  provide  partial 
secondary  containment  for  above- 
ground  portions  of  the  system,  leak 
testing  every  six  months  of  underground 
tanks,  thorough  periodic  assessments  of 
inground  and  aboveground  tanks,  and  a 
ground-water  monitoring  program.  EPA 
believes  that  such  a  program  will  protect 
human  health  and  the  environment  for  a 
number  of  reasons.  First,  leak  testing 
underground  tanks  every  six  months 
and  performing  a  periodic  thorough 
assessment  of  inground  and 
aboveground  tanks  should  assist  in 
detecting  leaks  so  that  they  can  be 
responded  to  before  they  enter  the 
ground  water.  Secondly,  spills  and  leaks 
from  above-ground  portions  of  the 
system  will  be  contained  by  the  partial 
secondary  containment  system.  Finally, 
ground-water  monitoring  will  guarantee 
that  releases  that  do  enter  the  ground 
water  are  detected  and  responded  to. 
Because  ground-water  monitoring  is 
one  of  the  component*  to  the  alternative 
to  full  secondary  containment,  it  will 
have  to  be  assessed  by  the  owner  or 


operator  for  feasibility  of 
implementation.  Inherent  in  a  ground- 
water monitoring  program  is  the  need 
for  corrective  action  should  a  hazardous 
constituent  from  a  tank  enter  the 
ground-water  at  unacceptable  levels. 
Owners  or  operators  will  have  to  weigh 
carefully  the  liabilities  associated  with 
this  provision.  They  will  also  need  to 
consider  such  other  factors  as  the 
complexity  of  a  monitoring  and  response 
program,  the  size  of  the  tank  facility, 
and  the  costs  of  retrofitting  it  with 
secondary  containment.  In  many  cases 
analyzed  by  the  Agency,  full  secondary 
containment  for  existing  tank  systems, 
although  initially  capital  intensive, 
proves  to  be  comparable  in  cost  with  the 
ground-water  monitoring  alternative 
when  the  costs  are  annualized  over  a  20- 
year  life  of  the  tank  system. 

EPA  is  also  proposing  that  the  ground- 
water monitoring  alternative  not  be 
allowed  at  new  facilities.  (See  Section 
V.E.4.f.  for  a  description  of  this  proposed 
Part  264  requirement.)  The  Agency  has 
concluded  that  it  is  less  expensive  to 
install  full  secondary  containment  when 
a  new  tank  system  is  being  constructed 
than  to  conduct  a  ground-water 
monitoring  program  for  the  life  of  the 
facility  (even  when  not  including  post- 
closure  care).  The  Agency  specifically 
requests  public  comment  on  this 
conclusion  and  the  Agency's  decision  to 
require  full  secondary  containment  for 
all  new  tank  systems. 

Proposed  S  264.193  requires  that 
owners  and  operators  of  tank  systems 
that  do  not  have  full  seconday 
containment  implement  a  ground-water 
monitoring  program  unless  they  obtain  a 
waiver  from  these  requirements  under 
§  264.193(1). 

Proposed  §  264.193(g)  sets  forth  the 
requirements  of  this  ground-water 
monitoring  program.  Under  this  section, 
an  owner  or  operator  would  be  required 
to  install  a  ground-water  monitoring 
system  at  a  compliance  point  specified 
in  the  facility's  permit.  The  owner  or 
operator  would  then  be  required  to 
monitor  for  indicator  parameters,  waste 
constituents,  or  reaction  products  also 
specified  in  the  permit.  The  owner  or 
operator  would  be  required  to  sample 
the  ground-water  quality  at  each 
monitoring  well  at  the  compliance  point 
at  least  semi-annually  and  determine 
whether  there  has  been  a  statistically 
significant  increase  over  background 
values  for  any  parameter  or  constituent 
specified  in  the  permit.  Upon  a 
determination  that  there  has  been  a 
statistically  significant  increase  in  such 
parameters  or  constituents,  the  owner  or 
operator  would  have  to  notify  the 


Regional  Administrator  and  assess  the 
integrity  of  the  tank  system. 

The  requirements  of  proposed 
§  264.193(g)  are  nearly  identical  to 
several  requirements  of  Part  264, 
Subpart  F,  specifically  the  general 
ground-water  monitoring  requirements 
of  §  264.97  and  the  detection  monitoring 
requirements  of  §  264.98(a)-(g).  Rather 
than  adopt  all  Subpart  F  requirements 
for  tank  systems  §  264.193(g)  would 
incorporate  only  those  requirements  of 
Subpart  F  that  are  applicable  to  a 
detection  monitoring  program.  Thus, 
owners  and  operators  would  not  be 
subject  to  compliance  monitoring  or 
corrective  action  requirements  similar  to 
those  required  under  Subpart  F, 
§§  264.99  and  264.100. 

EPA  chose  this  modified  version  of 
the  Part  264.  Subpart  F  standards  for 
incorporation  into  Subpart  J  because  of 
the  new  corrective  action  authority  it 
has  under  RCRA  section  3004(u).  Section 
30O4(u),  which  was  added  to  RCRA  by 
the  1984  amendments,  provides  EPA 
authority  to  require  corrective  action  at 
any  solid  waste  management  unit 
located  at  a  facility  seeking  a  permit 
under  Section  3005.  Once  a  release  is 
detected  under  proposed  Section    ' 
264.193(g)  and  the  Regional 
Administrator  is  notified,  therefore,  EPA 
will  have  the  authority  to  require 
whatever  measures  are  appropriate  to 
confirm  the  leak  and  to  implement 
corrective  action  where  necessary  to 
protect  human  health  and  the 
environment.  EPA  believes  that  reliance 
upon  this  authority,  rather  than 
incorporation  of  Subpart  F  compliance 
monitoring  and  corrective  action 
requirements,  will  give  the  Agency 
greater  flexibility  to  fashion  response 
and  corrective  action  measures  that  are 
appropriate  for  tank  systems. 

EPA  seeks  comment  on  this  approach 
it  is  proposing  today  and  upon  the 
alternative  of  simply  applying  the 
existing  complete  Part  264.  Subpart  F 
Ground- Water  monitoring  requirements 
to  tank  systems. 

Although  EPA  is  proposing  to  adopt 
certain  subpart  F  requirements  for 
permitted  tank  systems,  the  Agency 
believes  that  it  is  not  necessary  to 
follow  this  same  approach  for  interim 
status  tank  systems.  The  existing  Part 
265,  Subpart  F  standards  are  appropriate 
for  the  detection  of  releases  from  interim 
status  tank  systems.  Any  subsequent 
corrective  action  can  be  implemented 
via  the  authority  granted  in  3006(h)  of 
RCRA.  Public  comment  is  sought  on  the 
appropriateness  of  applying  the  Part  285. 
Subpart  F  Ground- Water  Protection 
standards  to  interim  status  tank 
systems. 
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One  area  of  concern  regarding  the 
application  of  the  proposed  ground- 
wafer  requirements  of  §  264.193(g)  to 
tank  systems  is  defining  the  waste 
management  area  to  be  monitored.  EPA 
is  concerned  that  extensive  waste 
management  areas  (as  could  be  the  case 
when  long  lengths  of  piping  are 
included)  could  pose  a  problem  with 
respect  to  specifying  the  number  and 
placement  of  monitoring  wells 
necessary  to  ensure  detection  of  a 
release  from  the  tank  system.  Another 
important  issue  with  ground-water 
monitoring  of  tank  systems  is  how  to 
monitor  effectively  for  a  leak  from  any 
individual  tank  system  if  it  is  in  a 
conglomeration  of  tanks,  for  instance,  in 
a  tank  farm.  Public  comment  on  this 
issue  is  requested. 

Under  the  existing  tank  standards, 
releases  from  tanks  can  enter  the 
environment  and  could  go  undetected 
indefinitely.  Thus,  pollution  of  ground 
water  could  continue  unabated  until  it 
has  a  significant  impact  on  human 
health  or  the  environment.  Imposition  of 
the  ground-water  protection 
requirements  as  well  as  the  requirement 
for  partial  secondary  contamment  for 
above-ground  portions  of  the  tank 
system,  tank  assessments  for  inground 
tanks,  and  leak  testing  for  underground 
systems  at  existing  tank  facilities  should 
prevent  such  events. 

D.  Financial  Responsibility  (Parts  264 
and  265.  Subpart  Hj 

Todays  EPA  is  proposing 
amendments  to  the  existing  tank  closure 
standards  that  require  certain 
postclosure  responsibilities  for  tank 
systems  not  using  full  secondary 
containment.  These  post-closure 
requirements  would  apply  at  such 
facilities  if.  at  closure,  contaminated 
soils  and/or  ground  water  (if  any) 
cannot  be  removed  or  decontaminated 
(See  V.E.8.  for  a  more  detailed 
discussion  of  these  new  post-closure 
requirements  for  tank  systems).  In 
addition  to  the  above  amendments  to 
the  existing  tank  closure  standard, 
today's  proposal  also  includes  a  change 
in  the  applicability  section  of 
§  264.140(b):  financial  assurance  for 
post-closurL  care  requirements.  This 
change  proposes  that  a  financial 
assurance  mechanism  for  post-closure 
be  established  for  tank  systems  subject 
to  proposed  §  264.197  postclosure 
requirements.  Under  this  provision,  each 
tank  system  not  using  the  full 
secondary-containment  approach  must 
have  sufficient  resources  to  carry  out 
post-closure  care  if.  at  closure, 
hazardous  waste  is  found  to  have  been 
released  into  the  environment  and  all 


such  waste  cannot  be  practicably 
removed  or  decontaminated. 

EPA  is  also  proposing  changes  to  Part 
265.  Subpart  H.  that  require  tank 
systems  without  full  secondary 
containment  to  obtain  financial 
assurance  for  post-closure  care.  These 
revisions  are  the  same  as  those  being 
proposed  under  Part  264.  Subpart  H. 

E.  Tank  System  Design.  Installation, 
and  Operating  Standards  (Part  264. 
Subpart!) 

In  order  to  provide  for  better 
management  of  hazardous  waste  in  tank 
systems,  today's  proposal  makes  several 
changes  in  the  existing  design, 
management,  and  operating  standards 
for  permitting  tank  systems  (Part  264. 
Subpart )).  These  revisions  propose  to 
delete  S3me  of  the  existing  standards 
(eg.,  minimum  tank  shell  thickness), 
modify  others  (e.g..  inspection 
requirements),  and  add  new  ones  (eg  . 
secondary  containment  and  ground- 
water monitoring  program).  Because  of 
the  large  number  of  changes  to  Subpart  J 
proposed  today,  only  the  standards  that 
are  being  deleted,  modified,  and  added 
are  discussed  in  this  Preamble. 

In  developing  today's  proposed 
revisions  to  the  existing  design  and 
operating  standards.  EP.A  has 
considered  al!  of  its  previous  rulemaking 
activities  (see  the  discussion  in  Section 
Il.B).  comments  received  on  these 
earlier  actions,  and  data  obtained  from 
EPA  studies  on  the  management  of 
hazardous  waste  in  tank  systems. 

1.  Applicability  (§  264.190) 

The  existmg  RCRA  permitting 
standards  apply  to  all  tank  systems  that 
treat  or  store  hazardous  waste,  except 
for  covered  underground  tanks  that 
cannot  be  entered  for  inspection.  In  the 
Preamble  to  the  January  12. 1981. 
regulations  (46  FR  2831).  EPA  revealed  it 
had  knowledge  of  several  significant 
damage  cases  caused  by  releases  from 
nonenterable  underground  tanks,  but 
had  no  sure  strategy  for  preventing  such 
disasters.  Public  comment  was 
requested  on  the  option  of  completely 
banning  treatment  or  storage  of 
hazardous  waste  in  such  tanks. 
Opponents  of  a  ban  were  asked  to 
provide  information  on  adequate 
protection  methods  at  such  facilities. 
The  Agency  indicates  that  covered 
underground  tanks  that  cannot  be 
entered  for  inspection  could  continue  to 
operate  under  interim  status,  but  could 
not  receive  RCRA  permits  until  final 
rules  were  established  for  them.  As 
discussed  in  Section  IV.C.  those  who 
commented  suggested  several  reasons 
why  this  type  of  tank  should  not  be 
banned,  including:  local  fire  codes,  the 


scarcity  of  space  for  storage  in 
aboveground  tanks,  and  the  costs  of 
developing  alternatives.  The  consensus 
was  that  underground  tanks  can  be 
designed,  installed,  and  operated  in  a 
manner  that  will  protect  human  health 
and  the  environemnt. 

Today's  proposed  changes  to  the 
technical  requirements  have  been 
developed  to  ensure  the  proper 
management  of  these  tank  systems. 
Therefore,  this  proposal  deletes  the 
existing  §  264.190(b),  thereby  making  the 
Subpart )  standards  applicable  to  all 
tank  systems,  including  underground 
tanks  that  cannot  be  entered. 

In  the  Preamble  to  the  January  12, 
1981,  tank  permitting  standards,  EPA 
solicited  comments  on  the  advisibility  of 
allowing  the  storage  of  hazardous  waste 
in  tanks  that  are  situated  in  the  water 
table  (46  FR  2833).  Most  of  those  who 
commented  believed  such  a  ban  was 
unreasonable  and  unnecessary  and  that 
proper  design,  installation,  and 
operating  practices  would  ensure  that 
hazardous  waste  is  not  released  to 
ground  water.  In  light  of  the  tank  system 
permitting  standards  proposed  today 
(e.g..  corrosion  protection,  installation 
requirements,  secondarj'  containment, 
leak  detection,  etc.),  EPA  believes  that 
tank  systems  can  be  managed  in  an 
environmentally  safe  manner  even  if  not 
enterable  for  inspection  or  when  located 
in  ground  water. 

In  sum,  today's  proposed  Subpart  I 
standards  close  an  existing  gap  in  the 
coverage  of  the  RCRA  tank  standards 
by  making  them  applicable  to  all  tank 
systems  managing  hazardous  wastes. 

2.  Design  of  Tank  Systems  (§  264.191) 

As  discussed  in  Section  III.C,  the 
Agency  has  previously  adopted  a  three- 
part  regulatory  strategy  for  storage  of 
hazardous  waste.  For  tank  systems,  this 
consists  of  proper  design  and  operation 
of  primary  containment,  inspections, 
and  secondary  containment.  The 
following  discussion  relates  to  the 
proposed  deletions,  revisions,  and 
additions  to  the  existing  §  264.191  design 
requirements  for  tank  systems: 
inspection  and  secondary  containment 
are  addressed  later  in  this  Preamble. 

a.  Minimum  Shell  Thickness.  The 
Preamble  to  the  January  12, 1981, 
regulations  (46  FR  2831-2832)  includes  a 
discussion  on  minimum  tank  shell 
thickness  that  is  provided  in  support  of 
the  existing  design  requirements.  Those 
standards  require  the  establishment  and 
preservation  of  a  minimum  tank  shell 
thickness  supplemented  by  an 
inspection  program  to  ensure  that  the 
tank's  integrity  is  maintained. 
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Because  they  were  interim  final 
standards.  EPA  received  several 
comments  on  them.  Most  of  those  who 
commented  strongly  opposed  the  design 
requirements  for  minimum  shell 
thickness.  One  of  (heir  main  reasons  for 
opposing  this  requirement  was  the  belief 
that  EPA  should  not  be  involved  in  the 
establishment  of  such  standards  since 
tanks  are  typically  designed  in 
accordance  with  nationally  acceptable 
standards  established  by.  for  example, 
API,  Underwriters'  Laboratories  (UL), 
and  the  American  Society  of  Mechanical 
Engineers.  Those  who  commented 
considered  EPA's  involvement  in  such 
design  considerations  to  be  redundant 
and  time  consuming.  They  also  pointed 
out  that  many  existing  tanks  are 
nonspecification  tanks  (not  built  to 
nationally  established  standards],  for 
which  much  of  the  original  design 
information  may  not  be  available,  and 
suggested  that  such  tanks  be  granted  a 
permit  based  on  a  demonstration  to  EPA 
that  the  tank  is  sufficiently  sound  to 
justify  its  use  for  storage  or  treatment  of 
hazardous  waste. 

Other  comments  concerned  the 
technical  aspects  of  measuring  shell 
thickness.  Several  of  those  who 
commented  indicated  that  it  is 
extremely  difficult,  if  not  impossible,  to 
measure  tank  shell  thickness.  They 
pointed  out  that,  in  many  cases,  such 
measurements  can  only  be  taken  from 
the  inside  of  tanks  whose  interiors  may 
be  inaccessible.  They  also  expressed 
their  belief  that  considerable  burden  is 
placed  on  facilities  that  must  shut  down 
a  manufacturing  process  in  order  to  take 
the  tank  out  of  service  for  internal 
inspection.  In  addition,  they  reported 
that  the  costs  of  emptying  and  cleaning 
a  tank  and  disposing  of  its  contents  are 
unjustified.  For  example.  EPA  estimates 
that  the  cost  of  emptying,  cleaning,  and 
properly  disposing  of  contents  of  an 
8,000-gallon  steel  tank  is  approximately 
$1,000. 

Among  the  other  concerns  associated 
with  shell  thickness,  those  who 
commented  pointed  out  the  following.  In 
many  cases,  measurements  can  give 
unpredictable  and  inaccurate  results 
and  may  be  of  no  value  in  fiberglass, 
lined,  coated,  or  insulated  tanks.  It  is 
impractical  to  measure  tank  bottoms 
because  of  the  high  cost  of  cleaning  to 
the  point  where  measurements  can  be 
taken.  Standard  practice  in  measuring 
metal  thickness  is  to  make  "spot 
checks"  of  the  tank  shell  rather  than 
measuring  the  entire  shell  surface.  These 
spot  checks  usually  cover  as  little  as  1  to 
10%  of  the  shell  surface.  For  the  portion 
of  the  tank  universe  constructed  of 
concrete,  the  requirement  may  be 


unimplementable  because  wall 
composition  for  this  type  of  tank  is 
comprised  of  a  variable  distribution  and 
orientation  of  aggregate  so  that  it  is 
unlikely  that  ultrasonic  testing  devices 
could  be  easily  calibrated  to  accurately 
test  such  tanks.  The  safety  of  personnel 
taking  measurements  inside  tanks  must 
also  be  considered.  Unless  effective 
cleaning  procedures  have  been  used, 
there  is  the  possibility  that  toxic  fumes 
will  be  present  or  that  an  explosion  may 
occur.  Several  of  those  who  commented 
suggested  that  alternative  inspection 
methods  (e.g.,  hydrostatic  testing,  x- 
raying)  for  metal  tanks  should  be 
allowed  or  that  internrj)  inspections 
should  be  performed  only  during  normal 
tank  shutdowns. 

EPA  generally  agrees  with  those  who 
commented  that  the  minimum  shell 
thickness  requirement  should  be 
deleted,  given  the  following  facts.  This 
requirement  has  proven  difficult  to 
implement.  It  has  been  an  unjustified 
burden  on  many  owners  or  operators  of 
tank  facilities,  especially  those  with 
secondary  containment.  It  is  of  limited 
effectiveness  in  controlling  releases 
from  tanks. 

EPA  has  reviewed  data  regarding  the 
failure  of  tank  systems  and  has 
concluded  that  the  overwhelming 
number  of  reported  releases  from  such 
systems  have  resulted  from  occurrences 
other  than  failure  of  the  shell.  An 
analysis  of  over  2.000  incidents  of  spills 
of  oil  or  hazardous  substances  reported 
under  EPA's  Spill  Prevention  Control 
and  Countermeasures  Plans  (SPCC)  and 
the  Coast  Guard's  Pollution  Incident 
Reporting  System  (PIRS)  reveals  that 
between  40  and  50  percent  of  the  spills 
resulted  from  failure  of  piping  or 
ancillary  equipment  (pumps,  valves. 
etc.).  Another  approximately  40  percent 
of  the  reported  spills  were  attributed  to 
operational  deficiencies  (overfilling, 
operators'  errors).  Less  than  10  percent 
of  the  spills  could  be  related  to  releases 
resulting  from  failure  of  the  shell. 

On  the  basis  of  information  it  has 
accumulated,  public  comments,  and 
permitting  officials'  experiences  with 
implementing  the  shell  thickness 
requirement,  EPA  has  reconsidered  the 
effectiveness  of  shell  thickness 
determinations  in  the  overall  regulatory 
strategy  for  managing  hazardous  wastes 
at  tank  facilities.  The  Agency  concludes 
that  in  view  of  all  the  technical,  safety, 
and  cost  issues  associated  with  the 
determination  of  tank  shell  thickness, 
the  existing  standard  is  not  effective 
and.  therefore,  not  warranted. 
Accordingly,  today's  amendments 
propose  to  delete  this  requirements  from 
§  264.191. 


b.  Tank  Systems.  The  existing  Subpart 
j  requirements  focus  primarily  on  the 
storage  or  treatment  tank  itself  and 
generally  ignore  anriUary  equipment. 
Today's  proposal  emphasizes  the  term 
"tank  system,"  which  is  meant  to  assure 
that  both  ancillary  equipment  and  the 
tank  itself  are  covered.  Thus,  any 
equipment  used  to  distribute,  meter,  or 
control  the  flow  of  hazardous  waste  to 
or  from  the  storage  or  treatment  tanks 
as  well  as  the  tanks  themselves  are 
included  in  the  term  "tank  system." 

The  significance  of  including  a 
hazardous  waste  tank's  ancillary 
equipment  (including  piping)  is 
demonstrated  by  the  SPCC  and  PIRS 
data,  which  show  that  piping  and 
ancillary  equipment  failures  may 
account  for  up  to  50  percent  of  releases 
from  tank  systems.  A  survey  by  API  of 
leaks  from  gasoline  storage  tanks 
corroborates  these  data.  In  addition, 
discussions  between  the  Agency  and 
several  tank-testing  companies  verify 
that  at  least  50  percent  of  leaks  from 
tank  systems  can  be  attributed  to  piping 
problems. 

As  a  result  of  all  this  evidence,  the 
Agency  has  concluded  that  both  the 
tank  and  its  ancillary  equipment  must 
be  considered  in  EPA's  regulatory 
strategy  to  protect  human  health  and  the 
environment  from  the  release  of 
hazardous  waste  from  tank  facilities. 

c.  Corrosion  Protection.  As  discussed 
in  Section  IV.B.3..  corrosion  is  the  major 
cause  of  failure  of  metal  tank  systems. 
Internal  corrosion  (which  according  to  a 
recent  report  accounts  for  between  10%- 
29%  of  corrosion-induced  tank  failures) 
is  usually  prevented  by  assuring 
compatibility  of  the  inner  surfaces  of  the 
tank  system  with  the  material  to  be 
stored  in  the  tank  system.  Although 
corrosion  of  metal  owing  to  atmospheric 
conditions  is  also  of  concern,  the  most 
serious  corrosion  problems  are 
associated  with  metal  tanks  that  are  in 
direct  contact  with  surrounding  soils. 
Information  received  since  the  January 
1981  regulation  was  promulgated  has 
persuaded  EPA  that,  as  part  of  the 
process  of  designing  a  tank  system,  it  is 
important  to  assess  the  potential  for 
corrosion  specific  to  the  soils  in  which 
the  metal  components  of  the  system  are 
placed.  It  would  seem  prudent, 
therefore,  to  situate  the  tank  system  at 
the  location  with  the  least  corrosion 
potential  and.  when  necessary,  to 
incorporate  appropriate  measures  to 
control  corrosion. 

A  study  by  API  of  nearly  2,000  leaks 
from  underground  gasoline  tanks 
demonstrates  the  impact  of  corrosion  in 
the  management  of  tanks.  This  study 
found  that  between  75  and  80  percent  of 
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the  leaks  were  attributable  to  tank  and/ 
or  piping  failure  resulting  from 
subsurface  corrosion.  Additional  studies 
of  leaks  from  underground  tank  systems 
by  New  York.  California,  and  Michigan 
also  point  to  corrosion  as  a  leading 
factor  in  the  failure  of  metal  tanks  and 
piping.  It  is  inevitable  that  the  majority 
of  unprotected  metal  tank  systems  in 
contact  with  the  ground  will  experience 
some  degree  of  corrosion  over  the  life  of 
the  system.  Data  from  the  API  study 
show  a  significant  increase  in  detected 
leaks  in  both  steel  tanks  and  steel  piping 
older  than  5  years  of  age.  It  is  assumed 
that  the  higher  incidence  rate  of  leaks  at 
older  facilities  is  caused  primarily  by 
corrosion. 

In  order  to  evaluate  the  occurrence  of 
leaks  in  tanks  resulting  from  subsurface 
corrosion,  it  is  necessary  to  go  beyond 
the  general  conclusions  that  can  be 
derived  from  the  API  survey  results.  A 
separate  statistical  study  on  tank  leaks 
was  conducted  for  API  entitled 
'Underground  Unprotected  Steel  Tank 
Study:  Statistical  Analysis  of  Corrosion 
Failures."  This  study  showed  that  the 
tank's  age.  by  itself,  is  not  necessarily 
the  best  predictor  of  a  corrosion-induced 
failure.  The  prediction  must  also  take 
into  account  such  factors  as  soil 
resistivity.  pH.  moisture,  the  level  of 
sulfides  in  the  immediate  backfill 
materials  that  are  in  contact  with  metal 
components,  the  influence  of  nearby 
underground  metal  structures,  and  the 
effects  of  stray  current.  The  information 
gathered  under  this  study  indicates  that 
77  percent  of  steel  tanks  will  point- 
corrode  (develop  holes  caused  by 
accelerated  corrosion  at  localized  areas 
in  the  tank  system),  while  the  other  23 
percent  of  tanks  may  corrode  on  a  more 
uniform  basis  (and  thus  not  develop 
holes)  over  even  a  longer  period  of  time. 
The  study  cautions,  however,  that 
certain  corrosion-inducing  conditions 
could  cause  a  leak  in  a  steel  tank  system 
within  as  sfiort  a  time  as  a  year  or  two 
of  its  installation. 

This  study  also  concluded  that  (taking 
into  account  the  various  factors 
mentioned  above)  tanks  of  12  years  of 
age  in  saturated  soil  conditions  have  a 
50  percent  probability  of  leaking.  In 
unsaturated  conditions  the  50  percent 
probability  of  leaking  occurs  at  21  years 
of  age.  Overall,  the  data  indicate  that 
the  mean  age  for  tank  leakage  is  around 
16  years:  that  is.  50  percent  of  all  tanks 
will  have  developed  a  leak  as  a  result  of 
subsurface  corrosion  by  the  time  they 
are  16  years  of  age. 

A  company  specializing  in  cathodic 
protection  has  reported  on  the  age  to 
leak  rates  of  800  tanks  in  Ohio.  Their 
data  show  that  at  leas  one  underground 


metal  tank  failure  can  be  expected  in  55 
percent  of  the  gasoline  stations  over  a 
15-year  period  and  that  failures  can  be 
expected  at  70  percent  of  the  stations  in 
20  years.  It  was  also  reported  that  the 
life  of  the  tanks  in  areas  such  as  New 
jersey.  Pennsylvania.  Ohio.  Indiana, 
Michigan,  and  Illinois  rarely  exceeds  12 
years. 

There  have  been  a  number  of  studies 
on  the  occurrence  of  leaks  in 
underground  piping.  The  National 
Association  of  Corrosion  Engineers 
(N'ACE)  reports  that,  if  the  accumulated 
number  of  leaks  in  underground  piping 
is  plotted  against  time,  an  exponential 
curve  is  derived.  This  exponential  curve 
is  noticed  sta.'-ting  at  approximately  5 
years  from  installation.  The  curve 
indicates  that  the  cumulative  number  of 
leaks  subsequently  increases  by  a  factor 
of  10  every  6  years. 

EPA  believes  that  the  foregoing  data 
indicate  that  once  a  steel  tank  system 
that  is  in  contact  with  surrounding  soil 
is  5  years  of  age.  concern  for  leaking 
should  be  intensified.  Extreme  caution 
should  be  exercised  once  such  an 
unprotected  steel  tank  system  reaches 
10  years  of  age. 

EPA  data  show  that  over  60  percent  of 
the  underground  tanks  and  30  percent  of 
the  inground  tanks  used  to  store 
hazardous  waste  are  constructed  of 
carbon  steel.  Most  large  steel 
aboveground  tanks  are  placed  directly 
on  the  ground  or  a  concrete  foundation 
and.  thus,  may  be  subject  to  bottom 
corrosion.  The  overwhelming  majority  of 
these  tanks  do  not  have  corrosion 
protection.  Taking  into  account  the 
analyses  provided  above  and 
considering  the  fact  that  50  percent  of 
the  existing  steel  underground  tank 
systems  are  over  8  years  of  age  (25 
percent  are  more  than  15  years  old). 
EPA  has  concluded  that  many  existing 
steel  tanks  may  now  be  leaking.  In  order 
to  ensure  the  integrity  of  a  steel  tank 
system,  one  must  establish  and  maintain 
corrosion  protection  over  its  entire  life. 
Assessing  the  potential  for  corrosion  at 
the  site  where  the  tank  system  is  or  will 
be  established  is  the  first  step  in  this 
process.  Specific  requirements  being 
proposed  today  for  achieving  corrosion 
protection  at  hazardous  waste  tank 
systems  are  discussed  below. 

d.  Engineer's  Assessment  of  the  Tank 
System 's  Design.  As  discussed  in 
Section  III.  C  the  proper  design  and 
operation  of  the  primary  containment 
device  is  the  first  step  in  the  Agency's 
three-part  regulatory  approach  for  the 
storage  of  hazardous  waste.  Therefore, 
to  replace  the  minimum  shell  thickness 
requirements  that  are  being  deleted 
today,  the  Agency  is  proposing  a 


substitute  approach  for  ensuring  that  the 
design  of  hazardous  waste  tank  systems 
IS  appropriate  and  adequate.  The  new 
approach  requires  owners  and  operators 
of  all  tank  systems  to  submit,  as  part  of 
the  permit  application,  a  written 
assessment  and  certification  by  a 
qualified  registered  professional 
engineer  of  the  tank  system's  design  and 
suitability  for  handling  hazardous 
waste. 

In  using  the  term  "qualified  registered 
professional  engineer."  EPA  intends  that 
the  person  employed  to  provide  the 
assessment  and  certification  be  a 
registered  professional  engineer  who  is 
qualified  to  provide  such  an  assessment 
by  reason  of  his  knowledge  of  principles 
of  engineering,  acquired  by  professional 
education  and  related  practical 
experience.  As  such,  the  Agency  does 
not  necessarily  believe  that  any 
registered  professional  engineer  can 
adequately  fulfill  this  role.  For  example, 
an  electrical  engineer,  although 
registered  as  a  professional  engineer. 
may  not  necessarily  have  the 
professional  training  or  experience  to 
assess  the  structural  integrity  of  a  tank 
system,  secondary  containment  system, 
etc.  EPA  believes  that  persons  trained  in 
the  fields  of  chemical  and/or  civil 
engineering  are  likely  to  be  best 
qualified  to  provide  the  assessment 
required  in  §  264.191.  Public  comment  on 
a  definition  of  qualified  registered 
professional  engineer  is  invited. 

This  proposed  requirement  is  partly 
intended  to  provide  a  substitute  for  the 
extensive  engineering-related 
calculations  and  judgmental  reviews 
that  are  now  being  required  for 
permitting  under  the  existing  standards 
concerning  minimum  tank  shell 
thickness.  As  discussed  above,  the 
limitations  of  this  approach  have 
convinced  EPA  that  the  structural 
integrity  of  a  tank  system  can  be  more 
easily  and  quickly  assessed  by  a 
professional  engineer  who  attests  to  the 
system's  overall  capability  for  managing 
hazardous  waste.  Proposed  §  264.191(a)- 
(e).  discussed  below,  provide  the 
specific  design  criteria  that  must  be 
addressed  in  this  assessment.  The 
Information  required  to  be  provided  in 
this  assessment  differs  slightly  for  new 
and  existing  tank  systems. 

Proposed  §  264.191(a)  (l)-{2)  require 
that  the  engineer's  assessment  include 
the  design  standard  to  which  new  tank 
systems  are  constructed.  Adherence  to 
nationally  accepted  design  standards 
such  as  those  published  by  API.  UL.  and 
the  American  National  Standards 
Institute  would  convince  EPA  of  the 
structural  integrity  of  the  tank  system. 
The  assessment  of  each  new 
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norspeclfication  tank  system  would 
need  to  demonstrate  Ihat  it  was 
constructed  in  accordance  with  sound 
engineering  principles  In  dssesaing  the 
spproprtateness  of  a  new  tank  system's 
design,  the  engineer  must  also  determine 
whether  the  design  wl!!  enable  the 
system  to  handle  the  wastes  planned  for 
it.  (See  5  264191(d)(3).) 

The  engmeer's  assessment  of  existing, 
used,  and  reused  tank  systems  can 
likewise  demonstrate  that  the  tank 
sy&ti'm  WHS  construiJed  in  accordance 
with  ti  specific  design  standard  Such 
design  information  mny  not  be 
available,  however,  ait  many  existing 
facilities  Thus,  the  eflgineer's 
assessment  must  consider  such  design 
information  only  if  it  is  available.  (See 
proposed  i  i;C4.isi(b)(l).)  The 
a.sspssinenl  of  existirjg.  used,  and  reused 
lank  systems  must  provide,  at  a 
miniiiiim,  a  tiesiirip'.ion  of  the  tank 
system,  im  iuding  its  size.  age.  and 
mjterials  of  construction.  (See 
§  2!i4.191ih){2).)  In  addition,  the 
assessment  must  adilress  the  ability  of 
an  existing  system  to  contain  the  wastes 
to  be  handled,  including  a  consideration 
of  the  wastes"  characteristics  (e.g.. 
Lorrosivity,  reactivity).  (See 
§  264.191  |b){3).)  For  example,  it  must  bp 
determined  that  a  used  FRP  tank  that 
may  have  been  built  for  storage  of  a 
certain  chemical  (thus  requiring  the  use 
of  a  specific  resin)  is  able  to  be  used  for 
the  waste  to  be  stored.  Communication 
with  a  resin  manufacturer  may  be 
necessary  to  determine  compatibility  of 
the  tank  with  the  waste. 

In  order  to  assess  whether  an  existing 
underground  tank's  shell  is  structurally 
sound  and  able  to  handle  the  quantity 
and  type  of  wa3te(s)  to  be  managed, 
proposed  S  264.191  ib)(5)  requires  that 
testing  methods  be  employed  to  ensure 
the  structural  integnty  of  existing 
underground  tanks.  (See  Section  FV.B. 
for  a  detailed  discussion  of  such 
methods.)  For  existing  aboveground  and 
inground  tanks  that  can  be  entered,  the 
,Ag°ncy  believes  that  an  internal 
inspection  of  the  tank  conducted  within 
one  year  prior  to  permitting  will  provide 
sufficient  information  to  complete  the 
structural  assessement  of  these  types  of 
tanks.  EI'A  believes  that  a  qualified 
registered  professional  engineer  given 
the  results  of  testing  and  inspection,  the 
available  data  on  design,  and  the  tank's 
intended  use.  can  assess  and  certify 
whether  a  particular  tank  should  be 
used  for  storing  or  treating  hazardous 
waste  and  estimate  the  remaining  life  of 
the  lank  system.  (See  S  264.191(b)t4).) 

EPA  believes  that  it  is  important  for 
the  engineer's  assessment  to  consider 
some  other  factors  as  well.  One  such 


factor  is  the  potential  for  corrosion, 
rherefore.  as  part  of  the  process  of 
asspssiiig  a  metal  tank  sys>tem,  the 
engineer  must  obtain  nn  assessment 
from  a  corrosion  expert  of  the  potential 
for  corrosion  at  the  U).;ation  where 
metal  c^imponents  of  the  tank  system 
are  or  will  be  in  contact  w  ith  the  soil. 
Thiii  assessment  must  incorporate,  when 
necessary,  appropriate  measures  to 
control  corrosion  of  the  tank  system. 
Proposed  §  264.191(c)(1)  provide  the 
criteria  to  be  used  in  assessing  the 
comjsion  potential  of  a  site  and  in 
establishing  the  need  for  corrosion- 
protection  measures  for  tank  systems 

Corrosion  is  influenced  by  many 
factors.  This  assessment  should 
consider  such  factors  as  soil  moisture 
content,  soil  pH.  bacteria'  aUion 
(sulfides  level),  soil  resistivity,  structure 
to  soil  potential,  stray  electric  current, 
influence  of  nearby  undersiii^nd  metal 
structures  and  existing  corrcs'on- 
protecfion  measures  (e.g.,  coatings).  The 
presence  of  one  or  more  of  these 
parameters  and  their  synergistic  role.in 
promoting  corrosion  must  be  determined 
on  a  sile-by-site  basis.  Professional 
engineering  judgement  should  determine 
other  parameters  as  necessary  in  order 
to  make  a  satisfactory  assessment  of 
corrosion  potential.  For  example,  this 
determination  may  depend  on  individual 
site  conditions  (e.g..  the  existence  of 
another  nearby  tank  system,  fluctuating 
w,iter  table,  etc.).  EPA  intends  that  this 
assessement  be  conducted  for  all  metal 
tank  system  in  contact  with  soil, 
including  systems  that  have  secondary 
containment.  For  example,  a  tank  that  is 
situated  within  a  vault  or  a  lined 
excavation  and  that  is  backfilled  within 
the  secondary  containment  may  pose 
the  same  potential  for  corrosion  of  the 
external  surface  of  the  metal 
components  of  the  tank  system  as  would 
any  metal  tank  system  that  is  not 
isolated  from  the  surrounding 
environment .  Tank  systems  with 
secondary  containment  (e.g.,  those 
within  a  liner  or  concrete  vault)  may 
already  be  somewhat  protected  from 
ooirosion  by  being  constructed  of 
^corrosion-resistant  materials  or  by  the 
use  of  certain  types  of  backfill  materials 
within  the  containment  system  to  deter 
corrosion.  However,  unless  the  ancillary 
equipment  is  also  so  protected  and  is 
isolated  from  the  host  soil,  a  galvanic 
current  may  be  developed  between  the 
soil,  piping,  and  tank,  thereby  resulting 
in  corrosion. 

The  requirements  of  §5  264.191(c)  (1) 
and  (2)  provide  the  corrosion  expert 
with  factors  that  must  be  assessed  in 
determining  whether  corrosion 
protection  may  be  necessary  and.  if  so. 


the  types  of  such  protection  acceptable 
to  EPA.  The  Agency  believes  that  well- 
establi.^hed  engineering  standards  for 
each  for  the  parameters  listed  in 
§  2G4.19i;c)(l)  are  available  to  assess 
the  corrosion  potential  of  a  site.  Having 
conducted  this  assessement,  the 
corrosion  expert  can  then  proceed  to 
define  what,  if  any,  corrosion-protection 
measures  are  needed  to  control 
corrosion  of  the  tank  system.  Any 
existing  corrosion-protection  measures 
already  incorporated  into  the  tank 
system  should,  of  couise,  be  considered 
in  assessing  the  need  to  provide 
additional  corrosion  protection. 

Other  factors  that  the  engineer  must 
consider  in  assessing  the  overall  design 
of  a  tank  system  are  included  in 
proposed  §§  264.191  (d)  and  (e).  Section 
204  191(d)  requires  a  determination  of 
measures  to  protect  underground 
equipment  from  damage  resulting  from 
vehicular  traffic,  including  the  weight  of 
the  traffic  and  vehicular  contact  with 
exposed  portions  of  tank  systems^e.g.. 
vent  lines,  fill  pipes)  Guard  rails  or 
similar  types  of  barricades  around  the 
components  susceptible  to  damage 
would  be  appropriate. 

As  part  of  the  overall  design  of  a  tank. 
I  264.191(e)  requrtes  proper  design  of 
the  tank's  foundation  so  that  a  full 
tankload  can  be  maintained.  Also,  in 
ureas  where  tanks  and  piping  are 
located  in  seismic  fault  zones  subject  to 
the  location  req  lirements  of  §  264.18(3). 
the  tank  system  must  be  designed  so 
that  these  factors  will  not  pose  adverse 
effects  on  it,  e.g..  dislodging  or  flotation. 
The  same  design  consideration  must 
also  be  given  to  tank  systems  situated  in 
a  saturated  zone,  even  if  saturated 
conditions  exist  at  only  certain  times  of 
the  year.  EPA  also  considered  applying 
this  requirement  to  tank  systems  that 
are  located  in  floodplains  subject  to  the 
requirements  of  i  264.18(b).  The  Agency 
chose  not  to  propose  this  requirement 
for  tank  systems  in  floodplains  because 
it  is  not  sure  whether  this  requirement  is 
necessary  given  the  requirements  of 
§  264.18(b).  Public  comment  on  this  issue 
is  invited. 

3.  Installation  of  New  Tank  Systems 
( §  264.192) 

The  Agency  believes  that  the  proper 
installation  of  new  hazardous  waste 
lank  systems  is  as  important  as  their 
proper  design.  Thus,  the  Agency  has 
concluded  that  this  facet  of  new  tank 
system  management  must  be  regulated 
to  assure  that  proper  installation 
practices  will  be  employed.  Improper 
installation  of  tank  systems  can  result  in 
immediate  or  future  releases  of 
hazardous  waste  into  the  envirortmeni 
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Under  5  264.192  facilities  seeking  a 
RCRA  permit  would  have  to  adhere  to 
the  new  installation  standards 
discussed  below. 

Proposed  §  264.1921a)  requires  that 
installation  be  observed  by  a  person 
trained  in  the  proper  installation  of 
tanks  who  will  certify  that  the  tank 
system  was  properiy  installed.  EPA 
believes  that  persons  such  as  a  certified 
buildiVig  inspector,  fire  marshal, 
qualified  representative  of  the  tank 
manufacturing  company,  or  a  registered 
professional  engineer  can  fill  this  role 
Public  comment  is  welcome  on  the 
subject  of  certification  of  proper 
installation.  Proper  handling  and 
installation  practices  are  needed  to 
protect  against  weld  breaks,  punctures, 
loose  fittings,  scrapes,  cracks,  or  other 
structural  damage  to  the  tank  system. 
EPA  recommends  that  persons 
inspecting  tank  system  installations  use 
a  checklist  containing,  at  a  minimum,  all 
of  these  items  which  are  required  to  be 
inspected  under  §  264.192(a). 

A  number  of  considerations  are 
involved  in  the  installation  of  new  tank 
systems.  First,  the  Agency  believes  the 
proper  installation  of  new  metal  tank 
systems  is  important  because  of 
corrosion.  This  includes  consideration  of 
the  design  at  the  excavation  location, 
appropriate  choice  of  backfill  material, 
and  proper  handling  of  metal 
components. 

As  discussed  previously,  corrosion 
plays  an  important  role  in  debilitating 
the  integrity  of  metal  tank  systems,  thus 
causing  failure  of  the  system.  Although 
corrosion  of  metal  is  to  a  certain  degree 
a  natural  process,  its  initiation  and 
progression  can  be  significantly  arrested 
by  such  precautions  as  providing 
corrosion-resistant  ma^rials  of 
construction,  coatings,  cathodic 
protection,  and  isolation  of  the  system. 
The  primary  goal  of  corrosion  protection 
IS  to  eliminate  localized  anode  activity, 
that  is,  areas  of  concentrated  corrosion. 
The  extent  of  this  problem  is 
demonstrated  by  a  study  by  the 
National  Bureau  of  Standards,  which 
found  that  over  90  percent  of  corrosion 
damage  on  underground  pipelines 
results  from  this  type  of  corrosion 
action.  For  corrosion-protection 
measures  to  work  effectively,  it  is 
important  that  steps  be  taken  to  prevent 
damage  to  the  tank  system  during 
installation.  Unsuitable  types  of  backfill 
or  backfilling  methods  or  improper  or 
careless  installation  resulting  in  scrapes 
of  protective  coatings,  cracks  resulting 
from  careless  handling,  or  other 
structural  damage  to  the  tank  system 
can  lead  to  corrosion. 

Second,  the  proper  installation  of 
f  berglass  reinforced  plastic  fFRP)  tanks 


is  also  critical.  One  of  the  leading 
causes  of  failure  of  FRP  tanks  is,  in  fact, 
faulty  installation.  The  structural 
integrin-  of  an  underground  FRP  tank  (as 
well  as  an  underground  metal  tank) 
depends  largely  on  the  support  provided 
by  the  surrounding  soils.  EP.'\  has  no 
evidence  that  the  load-bearing  strength 
of  FRP  tanks  is  less  than  that  of 
underground  steel  tanks.  The  Agency 
believes,  however,  that  FRP  tanks  are 
more  vulnerable  to  certain  other  types  of 
structural  failure  than  underground  steel 
tanks.  FRP  tanks  .^eem.  particularly,  to 
be  more  susceptible  to  puncture  and 
may  be  less  able  to  tolerate  torsional  or 
fle.xura!  stress,  l!  is  crucial,  therefore, 
that  the  type  of  backfill  and  the 
placement  of  the  backfill  material  do  not 
puncture  the  tank  or  result  in  voids  or 
"soft  spots"  a.'ound  the  tank.  Failure  of 
an  FRP  tank  owing  to  breakage  resulting 
from  faultv  installation  and  backfilling 
presents  significant  risk  to  the 
environment  because  it  could  allow,  in  a 
short  period  of  time,  the  release  of  u 
major  portion  of  the  tank's  contents  into 
the  environment.  Todays  proposal 
requires  the  use  of  noncorrosive.  porous 
substances  such  as  sand  or  pea  gravel 
for  backfill  material  of  tank  systems 
inside  a  secondary  containment  system 
and  that  underground  tanks  are 
carefully  backfilled  so  that  the  backfill 
is  placed  completely  around  the  tank 
and  compacted  to  ensure  that  the  tank  is 
fully  and  uniformly  supported.  Most 
manufacturer's  specifications  for 
backfilliing  tanks  satisfy  these 
requirements  and  should  thus  be  stric:tly 
adhered  to.  These  requirements  are 
inttnded  not  only  to  prevent  structural 
failures,  but  also  to  reduce  corrosion 
potential,  which  EPA  believes  can  best 
be  accomplished  during  the  installation 
of  tank  systems.  The  inspector's 
checklist  should  also  address  this 
concern. 

EPA  also  believes  it  is  good  practice 
to  test  or  inspect  all  new  hazardous 
waste  tank  and  piping  systems  for 
tightness  and  integrity  before  they  are 
actually  put  into  service.  The  Agency 
considers  it  particularly  important  to 
test  or  inspect  the  components  of  new- 
tank  systems  that  will  be  in  contact  with 
or  covered  by  the  surrounding  soil  or 
backfill  because,  once  in  service,  they 
will  for  the  most  part  be  inaccessible  for 
routine  visual  inspections.  Thus. 
§  264.192(c)  proposes  that  components 
of  new  tank  systems  must  be  tested  or 
inspected  for  tightness  and  repaired,  if 
leaking,  prior  to  being  covered, 
enclosed,  or  put  into  service.  Adherence 
to  appropriate  industry  guidelines,  such 
as  API  Publication  1615 — Installation  of 
Underground  Petroleum  Storage 
Systems  and  A.NSI  Standard  B  31.3— 


Petroieuw  Refinery  Piping  and  .A^SI 
Standard  B  31.4 — Liquid  Petroleum 
Transportation  Piping  System,  will 
ensure  that  piping  systems  are 
adequately  supported  and  protected 
aga-.nst  physical  damage  and  stress  as 
required  ;n  proposed  §  264.192(d). 
Finally,  §  264  192(e)  requires  that  the 
corrosion  protection  measures 
determined  to  be  needed  by  the 
Regional  Administrator  per  §  264.191lc| 
be  provided  at  the  time  the  tank  is 
installed  and  that  the  -.nstallation  of 
such  measures  be  overseen  by  a 
corrosion  expert. 

4.  Secondary  Containment  for  Tank 
Sy.stem(§  264.193) 

EPA  believes  that  tank  systems  (tank.s 
and  their  ancillar>-  equipment)  used  to 
store  or  treat  hazardous  waste  should  bf 
managed  in  a  fashion  that  prevents 
releases  that  pose  a  threat  to  human 
health  and  the  environment.  As 
discussed  in  Section  IV. D..  this  approach 
carries  out  the  Agency  s  regulatory 
strategy  for  storing  hazardous  waste, 
which  emphasizes  the  containment  of 
such  releases. 

Following  promulgation  of  the  January 
12,  1981,  regulations  EPA  undertook  an 
extensive  study  of  the  causes  of  releases 
from  tank  systems  and  compared  the 
results  to  the  design,  installation, 
operation,  and  maintenance  practices 
that  are  required  by  the  existing  RCRA 
tank  regulations.  EPA  has  concluded 
that  even  if  these  existing  requirements 
are  strictly  adhered  to,  releases  to  the 
environment  are  likely  to  occur  at  some 
time  over  the  life  of  the  system.  For 
example,  the  existing  requirements  do 
not  prevent  releases  from  spills  and 
overfilling  caused  by  operators'  errors 
and  malfunctioning  equipment,  failures 
of  ancillarj'  equipment,  and  releases 
from  tanks  corroded  by  surrounding 
soils. 

The  .Agency  has  evaluated  several 
protective  measures  to  determine 
whether  their  use  might  achieve  the 
regulatorv-  strategy  of  protecting  human 
health  and  the  environment.  (See 
Section  IV.B.  for  a  bnef  discussion  of  the 
various  pnitective  measures 
considered.)  This  effort  has  resulted  in 
today's  proposal  to  require  full 
secondary  containment  for  new  tank 
systems  and  full  secondary  containment 
or  the  g.'ound-water  monitoring 
alternative  for  existing  tank  systems. 

EPA's  proposal  in  §264.193.  to  require 
the  use  of  full  secondary  containment 
for  hazardous  waste  tank  systems,  is 
perhaps  the  most  significant  change  to 
the  Subpart  J  tank  permit  standards 
being  proposed  today.  The  following 
discussion  highlights  the  issues 
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considered  by  EPA  in  determining 
today's  proposed  approach  to  full 
secondary  containment  for  tank 
systems.  The  Agency's  rationale  for  this 
part  of  the  proposal  is  also  provided. 
Finally,  each  of  the  proposed 
requirements  is  discussed  in  detail, 
including  the  way  they  will  be  applied, 
a.  Background  to  Today's  Proposed 
Approach.  As  mentioned  previously, 
EPA  first  proposed  standards  applicable 
to  the  storage  and  treatment  of 
hazardous  wastes  in  tanks  on  December 
18. 1978. 1  hat  proposal  included  a 
requiienient  for  an  impervious, 
continuous  base  and  spill-confmement 
strurtu'^s  (e.g..  diking)  completely 
sunoi.""i.'ng  aboveground  tank  storage 
areas.  These  proposed  requirements 
were  not  included  in  the  January  12, 
1981  interim  final  rules  for  permitting 
hazardous  waste  tanks,  however, 
because  the  Agency  decided  it  did  not 
have  sufficient  data  at  that  time  to 
determine  what,  if  any,  secondary 
containment  was  appropriate.  Following 
suggestions  by  several  of  those  who 
commented  on  the  December  18. 1978. 
proposed  rules.  EPA  Instead  decided  to 
emphasize  the  establishment  and 
maintenance  of  a  minimum  shell 
thickness  as  the  means  of  assuring  the 
tank's  integrity. 

In  the  Preamble  to  the  January  12. 
1981.  regulations,  EPA  again  raised  the 
issue  of  secondary  containment  for 
tanks.  The  Agency  indicated  its 
intention  to  propose  a  future  secondary 
containment  for  tanks,  as  an  addition  to 
Part  264.  and  solicited  public  comment 
on  the  need  for  and  effectiveness  of 
three  secondary  containment  options 
tor  tanks:  (1)  Complete  containment,  (2) 
variable  containment,  and  (3)  runoff 
collection  for  the  containment  of 
catastrophic  failures.  Complete 
containment — the  most  protective 
approach — consisted  of  placing  an 
impermeable  barrier  between  the  tank's 
primary  containment  structure  and  the 
environment.  The  variable  containment 
approach  would  allow  a  varied  degree 
of  containment  based  on  an  assessment 
of  the  likelihood  of  a  spill  or  leak  in  any 
given  area  of  a  particular  tank  facility 
(e.g.,  the  placement  of  an  impervious 
barrier  in  the  vicinity  of  valves,  pumps, 
pipe  attachments,  or  at  the  base  of  the 
tank.)  The  runoff  collection  approach — 
the  least  stringent  option — would  simply 
consist  of  diking  or  a  drainage  system 
designed  to  prevent  the  surface  spread 
of  a  catastrophic  release,  such  as  from 
complete  failure  of  the  tank,  and  would 
not  be  designed  to  protect  ground  water 
from  leaks  or  spills.  (See  46  FR  2833, 
January  12, 1981,  for  a  more  detailed 
description  of  these  options.) 


EPA  received  several  comments 
concerning  secondary  containment 
There  were  only  a  few  exceptions  to  the 
consensus  that  it  is  appropriate  to 
consider  at  least  some  form  of 
secondary  containment  at  hazardous 
waste  tank  facilities.  One  of  those  who 
commented  expressd  the  view  that 
secondary  containment  (of  any  type)  is 
not  justified  because  routine  inspections 
provide  adequate  warning  of  releases. 
Two  ether  commenters  held  the  view 
that  inspections  significantly  reduce  the 
need  for  secondary  containment. 

The  Agency  has  concluded,  however, 
that  the  use  of  in.spection8  alcne  will  not 
detect  all  releases  from  tank  svs'ems. 
While  inspections  can  detect  some 
problems  before  they  actually  result  in  a 
release,  they  cannot  detect  all  potential 
problems  (e.g..  faulty  equipment). 
Furthermore,  some  releases  actually 
occur  when  facility  personnel  are 
present,  as.  for  example,  when  operatois 
overfill  tanks.  Finally,  releases  from 
tank  systems  with  components  hidden 
from  view  (for  example,  underground 
piping)  cannot  be  detected  through 
routine  inspections. 

Among  those  who  commented  that 
some  form  of  secondary  containment 
should  be  considered,  at  least  half 
believed  th>t  the  curtailment  of 
catastrophic  releases  (the  third  option) 
is  the  preferred  approach  for  hazardous 
waste  tanks,  or  that  it  should  be  at  least 
the  starting  point  in  case-by-case 
determinations  of  whether  an  increased 
level  of  containrrent  (the  first  or  second  - 
opUon)  is  appropriate.  The  Agency  has 
elected,  based  on  preliminary  data, 
however,  not  to  adopt  the  third  option  in 
the  proposed  rule.  Information  from  the 
risk  assessment  being  prepared  for  the 
final  rule  may  alter  this  decision, 
however. 

As  discussed  in  the  Preamble  to  the 
January  12, 1981  rules,  the  major 
problem  with  this  approach  is  that  it 
does  not  protect  ground-water 
resources:  thus,  even  contained 
catastrophic  surface  releases  could 
enter  ground  water  and  migrate  offsite. 
In  addition,  the  Agency  has  new 
information  demonstrating  that  some  of 
the  most  frequent  releases  from 
aboveground  tanks  are  spills  cej^sed  by 
operators'  errors  and  malfunctioning 
equipment.  Under  the  third  option,  these 
spills  would  be  allowed  to  leak  onto  or 
under  the  ground's  surface.  Such 
releases  could,  over  time,  have  the  same 
adverse  impacts  on  ground  water  as 
catastrophic  releases.  In  the  Agency's 
files  are  several  damage  cases  where 
such  spills  have  apparently  had  a 
significant  cumulative  impact  on  nearby 
ground  water.  The  Agency  also  has 


significant  new  information  about  the 
most  frequent  releases  from  inground 
and  underground  tanks.  Hie  third  option 
would  allow  most,  if  not  all,  of  these 
releases  to  enter  the  environment.  For 
example,  releases  caused  by  corrosion 
of  the  primary  containment  system  in 
the  soil  (e.g..  metal  tanks  or  pipes) 
would  not  be  covered.  Although  the 
Agency  has  chosen  not  to  propose  the 
third  option,  it  is  still  concerned  that 
catastrophic  surface  releases  may  occur 
(albeit  in  frequently)  at  som.e 
aboveground  tank  facilities.  The 
Agency's  preliminary  conclusion  is  thai 
'this  threat  is  best  addressed  as  part  of  a 
complete  containment  approach  (the 
first  option). 

Approximately  half  of  those  who 
commented  suggested  that  the  level  of 
secondary  containment  provided  by  the 
first  or  second  option  should  be  decided 
on  a  case-by-case  basis.  Several  stated 
that  the  Agency  must  consider  the 
feasibility.and  costs  associated  with 
retrofitting  complete  secondary 
containment  before  requiring  it  for 
existing  tank  systems.  They  suggested  a 
number  of  other  factors  to  be  considered 
in  these  individual  decisions:  the 
waste's  toxicity,  the  site's  location  and 
hydrogeology,  and  the  facility's  past 
history  of  releases.  Although  this  option 
was  not  chosen  for  today's  proposed 
rule,  it  will  be  evaluated  further 
between  now  and  promulgation  of  the 
final  rule. 
About  one-fourth  of  all  commnnts 
-   favored  requiiing  complete  containment 
(the  first  option)  for  all  hazardous  waste 
tanks  and  did  not  suggest  a  ca,se-by- 
case  approach.  One  did  piopose. 
however,  that  ground-water  monitoring 
be  allowed  as  an  alternative 

EPA  has  concluded  that,  for  most 
tanks,  both  new  and  existing,  complete 
secondary  containment  is  the  most  cost- 
effective  means  of  addinsslng  almost 
any  cause  of  release  and  eliminating  the 
possibility  that  releases  will  go 
undetected  and  enter  the  environment.  If 
properly  designed,  installed,  and 
operated,  it  provides  virtually  fail-safe 
protection  of  human  health  and  the 
environment.  The  .\gency 
acknowledges,  however,  that  there  may 
be  significant  problems  in  retrofitting 
some  existing  tank  systems  (e.g.. 
inground  concrete  tank  systems),  and 
that  there  may  be  no  need  to  provide 
secondary  containment  at  some 
locations  because  of  such  factors  as  the 
hydrogeology  of  the  facility  and  the 
nature  and  quantity  of  the  wastes  stored 
or  treated  in  the  tank  system.  Therefore, 
today's  proposed  secondary- 
containment  requirements  for  hazardous 
waste  tanks  adopt  the  complete- 
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containment  approach  presented  in  the 
lanuary  12,  1981.  Preamble,  but  with 
signincani  exceptions  to  address  some 
important  concerns  identified  by  several 
of  those  who  commented. 

The  proposed  requirements  are 
intended  to  offer  flexibility  to  existing 
tank  systems  because  the  Agency 
believes  that  it  may  not  be  technically 
or  economically  feasible  to  retrofit  some 
of  these  systems  with  full  secondary 
containment,  short  of  total  replacement 
of  the  system.  Thus,  although  the 
proposal  requires  new  tank  systems  to 
have  full  secondary-containment 
systems,  it  also  provides  an  alternative 
for  existing  tank  systems:  the  ground- 
water monitoring  alte.''native  discussed 
in  EPAs  strategy  (see  Section  IV.D  )  that 
allows  the  use  of  a  ground-water 
monitonng  program  in  conjunction  with 
partial  secondary  containment  (for 
above-ground  portions  of  tank  systems), 
semi-annual  leak  tests  (for  underground 
tank  systems),  and  thorough  periodic 
assessments  of  aboveground  and 
inground  tank  systems. 

To  allow  for  flexibility  in 
implementing  the  containment 
requirements  on  a  case-by-case  basis, 
the  proposal  permits  waivers  of  both  the 
full  secondary-containment 
requirements  and  the  ground-water 
monitoring  alternative  if  an  owner  or 
operator  can  demonstrate  that  any 
hazardous  waste  or  hazardous 
constituent  will  be  prevented  from 
migrating  into  ground  water  or  surface 
water  "at  any  future  time.**  EPA  ia 
considering  and  seeking  public  comment 
on  the  alternative  of  demonstrating  that 
migration  will  not  occur  "during  the 
active  life  of  the  unit  and  the  post- 
closure  care  period."  These  waivers  do 


not.  however,  alter  the  proposed  design, 
installation,  and  operating  requirements 
for  lank  systems  (the  primary 
containment  system),  which  must 
always  be  met.  In  addition,  the  .Agency 
sVilicits  commen!  on  the  merits  of  using  a 
risk-bused  approach  to  granting  a 
waiver  from  the  secondary  containment 
requirement,  as  outlined  in  Section  IV.C. 
of  this  preamble. 

b.  Prub!en:s  w,th  Retrofitting  Existing 
Ahovp:  !r.:  end  Urderyn^fPii  Tcnk 
Sys.'fV7-5.  Full  secondary  containment  for 
tank  systems  is  viewed  as  a  barrier 
designed,  installed,  and  operated  so  that 
any  release  of  hazardous  waste  from  the 
system  will  he  promptly  detected, 
collected,  a.nd  removed,  thereby 
preventing  haza.-dous  waste  from 
reaching  the  soil,  ground  water,  or 
surface  water  outside  the  barrier 
Because  most  existing  hazardous  waste 
tank  s> stems  are  not  protected  by  full 
secondary  containment,  a  key  issue  is 
the  feasibility  of  retrofitting  these 
existing  systems.  In  order  to  evaluate 
this  issue,  it  is^useful  to  classifj'  the 
existing  hazardous  waste  tank  universe 
into  three  broad  categories: 
aboveground.  inground.  and 
underground.  Figures  1-13  provide 
typical  examples  of  each  of  these 
categories,  including  some  of  the  types 
of  partial  or  full  secondary  containment 
that  may  be  provided  for  them. 

At  existing  aboveground  tanks  that 
are  cradled  or  otherwise  elevated  above 
the  ground's  surface,  the  Agency 
believes  that  it  is  technically  anid 
economically  feasible  to  place  a  barrier 
such  as  concrete  under  the  tank  and  to 
ins'all  curbing  or  diking  around  the 
storage  area  to  contain  the  movement  of 
released  waste.  In  contrast,  if  a 


secondary-containment  barrier  must  be 
placed  under  a  tank  system  that  is  in 
contact  with  the  ground's  surface,  it 
would,  in  many  cases,  be  necessary  to 
disassemble,  lift,  and  unearth  the  tank 
system,  which  could  result  in 
destruction  of  the  tank.  To  solve  these 
problems,  the  Agency  considered 
several  technical  control  measures  as  an 
alternative  to  full  secondary 
f:ontainment. 

For  existing  aboveground  tanks  thai 
are  ;n  direct  contact  with  the  ground's 
surface  or  sitting  on  a  foundation  and 
cannot  practicably  be  provided  with  full 
secondary  containment  under  the 
luittom  of  the  tank,  the  Agency 
evaluated  the  use  of  partial  cc^tai.^ment 
consisting  of  a  base  and  diking  around 
the  perimeter  of  the  tank  but  net  under 
its  bottom.  (See  Figure  1.)  EP.A  believes 
that  such  partial  containment  would 
prevent  many  of  the  most  frequent  type 
of  releases  (eg.,  overtopping, 
malfunctioning  equipment,  operators' 
errors)  from  entering  the  environment. 
Although  in  certain  limited  situations 
(eg.,  tanks  on  concrete  pads)  leakage 
from  the  bottom  could  be  detected  by 
visual  inspection  of  the  tank's  exterior 
fend  the  surrounding  area,  the  Agency 
does  not  believe  that  most  leaks  from 
the  bottoms  of  such  tanks  can  be 
detected  in  this  manner  As  discussed 
previously,  the  Agency  is  concerned 
with  releases  from  those  portions  of 
tank  systems  that  corrode  as  a  result  of 
contact  with  the  surrounding  soil  and 
that  cannot  be  observed.  Partial 
containment  of  an  aboveground  tank 
does  not  prevent  or  contain  releases 
from  the  bottom  of  a  tank  that  is  in 
contact  with  the  ground's  surface. 

•lU-Ma  COOC  »SM-S»  « 


UMI 


28466 


Federal  Register  /  Vol.  50.  No.  123  /  Wednesday.  June  26.  1985  /  Proposed  Rules 


The  Agency  also  assessed  the 
feasibility  of  using  such  measures  us 
ground- water  monitotmg.  in\«»ntory 
controls,  leak  tests,  and  corrosion- 
protection  measures  at  partially 
contained  abovegrourd  tank  systems  as 
a  means  of  achieving  environmental 
protection  e<jui\alent  to  full  secondary 
contaiiiment.  (See  Section  IV.B.  for  a 
detailed  discussion  of  the  additional 
protective  measur»;s  available  and  their 
relative  strengths  and  llm!tatlo.^s  )  EPA 
believes  that  inve.'itory  iiioniforing  and 
leak  testing  cannot  be  relied  i:pon  for 
detecting  leakage  from  the  bottom  of 
aboveg-nund  tanks.  It  concludes  that 
grourd-v^dtpr  monitoring  and  periodic 
assessn.enis  are  the  most  feas;b!e 
means  of  delecting  invisible  leaks  from 
the  bottoms  of  those  existing 
aboveground  tanks  that  can  only  be 
retrofitted  w:th  partial  secondarv 
containmcn;.  (A  possible  hilure 


alternative  may  be  some  type  of 
continuous  unsaturated  zone  monitoring, 
as  discussed  in  Section  IV  B.  but  EP.-\ 
has  rejected  this  alternative  becau.se  of 
the  lack  of  data  establishing  its 
reliability  at  this  time.)  Corrosion- 
protection  measures  required  by  this 
proposal  would  also  provide  added 
protection  for  tank  bottoms  where  h:ll 
secondary  containment  is  not  used. 

The  Agency  realizes  that  retrofitting  a 
containment  barrier  to  surround  the 
portion  of  existing  ingrourd  tanks  that 
do  not  have  a  full  secondary- 
containment  barrier  aroor  J  or 
underneath  them  would  usually  require 
replacing  the  tank,  espedallv  sincR 
approximately  70  percent  of  such  tanks 
are  constructed  of  corcrHe  (s*-!.-  Fig'ire 
2).  The  Agency  has  evaluated  the  use  of 
partial  containment  consisting  of  a  base 
and  diking  around  the  perimeter  of  the 
tank  but  not  containing  that  portion  of 


the  tank  in  the  ground.  EPA  has 
determined  that  this  approach  could  be 
valuable  in  preventing  releases  from 
overtopping,  and  malfunctioning 
equipment,  but  is  concerned  with  the 
high  probability  that  inground  concrete 
tanks  will  crack  over  time  and  allow 
leakage  and  the  present  inability  to 
detect  releases  within  a  reasonable 
period.  As  discussed  in  Section  IV.B.. 
inventory  controls  and  leak  testing  are 
not  viable  options  for  inground  tanks. 
The  Agency  has  concluded  that  existing 
inground  hazardous  waste  tank  systems 
that  do  not  have  full  secondary 
conlainment  must  implement  the 
ground-water  monitoring  alternati\  e 
previously  discussed.  For  inground 
mela!  tanks,  corrosion  control  measures 
must  also  be  retroHtted:  for  example, 
cathcdic  protection  can  provide  added 
protection  for  that  portion  of  the  shell  in 
the  ground. 


WASTE  PROOF  COATING 
(IF  NECESSARY) 
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EXISTING  IN  GROUND  TANK 


As  an  alternative  to  ground-water 
monitoring,  the  Agency  is  evaluating  the 
feasibility  of  internal  liners  on  existing 


inground  tanks.  Consistent  with  existing 
secondary-containment  requirements  for 
other  types  of  facilities  (eg.,  landfills 


and  surface  impoundments),  leak 
detection  between  the  liner  and  the  shell 
of  the  tank  would  be  included.  In  this 


Federal  Register  /  Vol.  50.  No.  123  /  Wednesday.  |une  26.  1985  /  Proposed  Rules 


26467 


approach  to  secondary  containment  for 
existing  inground  tanks,  the  liner 
becomes  the  primary  containment 
device  while  the  original  tank  walls  and 
bottom  compose  the  secondary 
containment.  l^A  does  not  know  if  this 
approach  is  technically  feasible  and 
seeks  comment  on  it»  equivalency  to  the 
more  common  types  uf  secondary 
containment  that  are  technically 
feasible  and  practical:  an  external  liner 
surrounding  the  tank,  a  tank  within  a 
vault,  or  double-walled  tanks 

For  exisiting  underground  tanks 
without  a  barrier  between  the  tank  and 
the  surrounding  soils,  the  Agency  does 
not  believe  it  is  practicable  to  provide 
full  containment  around  the  tank 
without  digging  it  up  and  lifting  it  out  to 
install  the  containment  system.  Neither 
does  the  Agency  believe  that  partial 
containment  addresses  releases  from 
underground  tanks  because  of  their 
location  below  the  ground's  surface.  The 
primary  concerns  with  existing 
underground  tank  systems  are:  the 
causal  relationship  between  corrosion  of 
metal  tanks  and  the  surrounding  soils, 
the  "invisibility"  of  resulting  releases 
into  the  ground,  and  the  present  inability 
to  detect  releases  quickly.  As  discussed 
in  Section  IV.B..  tank-testing  methods 
are  available  primarily  for  use  with 
underground  tank  systems.  The  .\gency 
believes  that  periodic  testing  can  be 
valuable  in  detecting  releases  from 
existing  underground  tanks  without 
secondary  containment.  EPA  is 
concerned,  however,  that  this  approach 
alone  will  not  detect  significant  releases 
that  could  develop  over  the  period  of 
time  between  tests.  Also,  as  discussed 
in  Section  IV.B.  the  Agency  is  reluctant 
to  rely  on  inventory  monitoring  to 
identify  releases  of  hazardous  waste 
from  tank  systems.  The  retrofitting  of 
corrosion-protection  measures  (e.g.. 
cathodic  protection)  is  feasible  and  may 
be  one  useful  method  for  mitigating  or 
preventing  releases  from  many  metal 
underground  tank  systems.  The  Agency 
has  concluded  that  a  ground-water 
monitoring  program  plays  an  important 
role  in  assuring  that  releases  from 
existing  underground  tanks  without  full 
secondary  containment  are  adequately 
controlled  to  protect  human  health  and 
the  environment. 

Problems  with  retrofitting  existing 
ancillary  equipment  (e.g..  pipes,  pumps, 
valves,  flanges)  that  is  without  full 
secondary  containment  depend  on 
whether  the  equipment  is:  above  or 
below  the  ground's  surface,  and 
associated  with  above-,  in-,  or 


underground  tanks.  The  Agency  believes 
that  the  partial  containment  of  above- 
and  inground  tanks  may  often  be 
utilized  to  provide  the  necessary 
secondary  containment  for  nearby 
ancillary  equipment.  The  Agency  has 
concluded  that  it  is  necessary  to  provide 
full  secondary  containment  for 
aboveground  equipment  (e.g..  at  valves, 
flanges,  and  pumps)  since  the  risk  of 
release  from  breakage  of  malfunction  is 
significant.  All  ancillary  equipment  that 
is  in  the  g-ound  must  be  either  provided 
with  full  secondary  containment  or  leak 
tested  and  provided  with  ground-water 
monitoring. 

The  Agency  believes  there  are  leak- 
testing  methods  that  can  be  used 
effectively  on  a  periodic  basis  to  assure 
the  integrity  of  underground  piping  (see 
Section  IV.B.).  EPA  is  concerned  that 
metal  equipment  will  corrode  in  the 
ground  and  that  releases  from 
underground  equipment  are  invisible 
The  Agency  believes,  however,  that 
retrofitting  corrosion  protection  for 
underground  metal  piping  is  feasible. 
Because  significant  leaks  can  be 
released  undetected  from  underground 
equipment  in  a  relatively  short  period  of 
time,  the  Agency  has  concluded  that  a 
ground-water  monitoring  and  leak 
testing  program  must  be  provided  for 
underground  equipment  that  does  not 
have  full  secondary  containment.  If  the 
ancillary  equipment  is  part  of  an 
existing  inground  or  underground  tank 
without  full  secondary  containment, 
then  the  ground-water  monitoring 
program  required  for  the  tank  should 
also  be  designed  to  cover  the  ancillary 
equipment. 

c.  General  Requirements  for 
Secondary-Containment  Systems.  As 
discussed  previously.  EPA  is  today 
proposing  in  §  264.193  to  incorporate 
into  the  RCRA  permitting  standards 
specific  design,  installation,  and 
operating  requirements  that  are 
intended  to  implement  full  secondary 
containment  for  hazardous  waste  tank 
systems.  Proposed  §  264.1931a)  provides 
the  general  performance  standards  that 
must  be  achieved  by  such  systems. 
Proposed  !  264.193(b)  provides  general 
requirements  that  the  Agency  believes 
must  be  met  to  assure  that  any  technical 
approach  to  full  secondary-  containment 
chosen  by  an  owner  or  operator 
successfully  protects  human  health  and 
the  environment. 

The  first  two  general  design  standards 
(§§  264.193(b)  (1)  and  (2))  relate  to  the 
wastes  stored  and  physical  forces.  The 
first  requires  that  containment  systems 


be  constructed  of  or  lined  with  materials 
that  are  compatible  with  the  type  of 
waste(s]  to  be  handled  in  the  tank 
system  (e.g..  a  concrete  vault  may  need 
to  be  lined  to  prevent  attack  from 
sulfides  or  decomposition  by  acidic 
wastes).  The  second  requires  that  the 
secondary-containment  system  be 
designed  and  installed  so  that  climatic 
conditions  resulting  from  stresses  from 
installation  and  pressure  gradients  that 
could  result  in  settlement,  compression, 
or  uplift  are  prevented.  Special 
precautions  would  be  necessarj-.  for^ 
example,  when  a  secondary- 
containment  system  is  located  iq^a. 
fluctuating  water  table  (owing  to 
seasonal  or  tidal  variations).  In  this 
case,  the  design  engineer  must 
compensate  for  the  external 
hydrological  forces  exerted  on  the 
system.  In  addition,  the  base  or 
foundation  on  which  the  containment 
system  rests  must  be  of  sound 
construction. 

The  design  standard  proposed  in 
§  264.193(b)(3)  requires  that  secondary 
containment  for  a  tank  system 
incorporate  a  device  or  method  capable 
of  detecting  promptly  the  presence  of 
released  hazardous  liquid  in  the 
seondary-containment  system  ("leak 
detection").  It  is  EPA's  intent  that  this 
leak  detection  capability  be  able  to 
detect  the  presence  of  liquids  within  24 
hours  of  a  release.  Once  a  release  is 
detected,  the  owner  or  operator  must 
take  measures  to  respond  to  the  release. 
These  required  measures  are  provided 
in  §  264.196  and  are  described  in  V.E.7. 
of  this  Preamble.  To  ensure  that  the 
integrity  of  the  secondarj'-containmenl 
system  is  maintained,  such  leak 
detection  should  also  be  capable  of 
defecting  the  entrance  of  liquids  that  are 
external  to  the  tank  and  within  the 
containment  area.  This  design  standard 
would  be  achieved  if  the  flow  of  ground 
water  into  the  system  could  be  detected, 
thus  indicating  a  failure  of  the  ^ 

secondary-containment  system.  One        i 
such  method  of  leak  detection  is  a  ' 

containment-detection  system  designed 
with  a  sump  that  has  an  access  point       : 
enabling  periodic  inspection  for  the         * 
presence  of  liquids.  (See  Figures  1  and  2 
for  an  example  of  this  technical  , 

approach.)  '. 

To  meet  the  proposed  §  264.193(b)(4) 
standard,  the  base  of  the  secondary- 
containment  system  must  be  sloped  or 
otherwise  designed  and  operated  so  that 
liquids  entering  that  system  will  be  able 
to  drain  to  a  location  from  which 
removal  is  facilitated.  In  many  cases. 
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this  could  simply  be  a  sump  from  which 
the  hquid  is  pumpeti  as  soon  as  it  is 
detected  in  the  contaiflmcnt  system. 
(See  Figures  3  and  4.)  If  this  liquid  is 
thought  or  known  to  have  resulted  from 
a  leak  in  the  tank  system,  action  should 
be  tdki?n  to  minimize  the  quantity  of  the 
release  by  cutting  off  the  flow  of  waste 
to  the  tank  and  possibly  even  emptying 
the  tank's  contents  into  another  storage 
device  (tank  or  container).  Liquids  that 
do  get  into  the  secondary  -tontainrr.ent 
system  should  be  removed  within  24 
hours  in  ordor  to  niiiiimize  the  risk  of  the 
waste's  being  released  into  the 
environir.ent  and  to  avoid  endanjjering 
hum.an  health  (from  fumes.  pxplosion.s. 
etc  ). 

SiUMG  COOC  (S«0-SO-M 


2  6 


1985 


UMI 


SEE  SEPARATE 

DRAWING    FOR 

DETAILS 


X 


SUMP  OR  TROUGH  FOR 
SURFACE  RUNOFF  AND 
LEAK  COLLECTION 


NOT  TO  SCALE 


FIGURE    3 
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In  order  to  provide  complete 
containment  should  a  tank  rupture. 
§  264.193(b)(5)  requires  that  the 
secondary-containment  system  be 
designed  and/or  operated  to  hold  110 
percent  of  the  design  capacity  of  the 
largest  tank  within  the  containment 
area.  In  addition,  under  §  264.193(b)(6). 
the  containment  system  must  have 
sufficient  capacity,  above  and  beyond 
110  percent  of  the  largest  tank's 
capacity,  to  collect  precipitation  runon 
and  infiltration  that  may  enter  the 
containment  system.  To  compute  the 
quantities  of  precipitation  that  may 
enter  the  containment  system,  the 
Agency  believes  that  the  25-year,  24- 
hour  rain  storm  should  be  used.  If  the 
design  capacity  required  in 
§  264.193(b)(5)  and  the  possible  runon. 
infiltration,  and  precipitation,  calculated 
in  §  264.193(b)(6)  together  exceed  the 
containment  system's  design  capacity, 
then  the  system  must  be  redesigned  to 
accommodate  this  volume. 

d.  Specific  Secondary-Containment 
Requirements  for  Tanks.  Proposed 
§  264.193(b)  provides  several  standards 
specific  to  each  of  the  three  types  of 
secondary  containment  available  for 
tanks:  liners  external  to  the  tank  system, 
vaults,  and  double  walls.  These  special 
standards  and  the  basis  for  the  Agency's 
concerns  regarding  the  three  options  for 
containment  are  discussed  below.  It  is 
important  to  note  that  the  Agency  does 
not  at  this  time  intend  to  endorse  any 


particular  type  of  containment  over 
another.  If  properly  designed,  installed, 
and  operated,  each  of  the  methods  is 
expected  to  provide  protection  of  human 
health  and  the  environment. 

External  liners  may  be  used  to  contain 
aboveground,  inground,  and 
underground  tanks.  (See  Figures  5  and  6 
for  examples  of  this  technical  approach.) 
Liners  may  be  constructed  of  a  variety 
of  materials,  including  bentonite. 
asphalt,  concrete,  or  synthetic 
membranes.  The  choice  of  materials 
depends  on  such  factors  as  the  si'e's 
location,  the  wastes  handled,  and 
climate.  Diking  or  curbing  around 
aboveground  portions  of  tanks  might  be 
constructed  of  asphalt  or  concrete, 
depending  on  site-specific  factors.  (See 
Figure  7.)  Owners  and  operators  who 
use  an  external  liner  to  provide 
secondary  containment  must  ensure  that 
the  liner  provides  a  complete  envelope 
that  will  prevent  both  lateral  and 
vertical  migration  of  waste  out  of  the 
containment  system  and  will  be  free  of 
craks  or  gaps.  Care  must  also  be  taken 
to  ensure  that  a  leak-proof  connection 
between  the  tank  and  piping 
containment  systems  is  provided  (see 
Figure  8).  Compatibility  between  the 
liner  and  the  wastes  to  be  handled  must 
be  assured  so  that  the  integrity  of  the 
liner  is  maintained. 
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Another  approach  to  achip\  ins 
secondary  containmenl  ib  to  constrm^t  a 
vault  around  the  tank  The  proposed 
S  2M.193(d)t2J  standards  require  that  a 
vault  system  be  constructed  so  that  it  Is 
liquid-tight,  that  is.  it  pro\ides  a 
continuous  structure  with  leakpruof 
joints.  In  addition,  any  water  slops  must 
be  chemically  compatible  with  the 
wastes  bein^  stored  or  tr^alcd 


One  of  the  most  common  construction 
materials  for  vaults  is  concrete.  (See 
Figure  9  )  A  major  concern  with  concrete 
is  that  cra(:king  is  ine\itdLle.  EP.A 
believfes  that  since  concrete  is  porous 
and  susceptible  to  crai;kir!g.  the  interior 
surfa'-e  of  vaults  consfiucted  of  concrete 
must  be  lined  with  an  epoxy  or  similar 
material  that  is  compatible  with  the 
waste  being  stored  Such  an  interior 


coating  provides  the  added  advantage  of 
preventing  the  absorption  of  waste  by 
the  concrete.  EPA  also  requires  that  the 
external  surface  of  vault  containment 
structures  be  w  aterproofed  to  prex  fui 
water  from  being  absorbed  by  the 
concrete  and  thus  entering  the 
secondary-containment  area. 
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One  of  the  main  problems  EPA  must 
address  with  regard  to  vaults  is 
assessing  risk  of  fire  or  explosion,  which 
may  cause  a  conflict  with  fire  codes. 
Proposed  S  264.193(d)(2)(iii}  requires 
tanks  storing  ignitable  waste  that  are 
placed  in  secondary-containment  vaults 
to  be  backfilled.  The  reason  for  this 
requirement  is  that  fire  safety  officials 
believe  that  an  unfilled  vault  poses  a 
potential  risk  of  explosion  if  a  leak  of 
ignitable  waste  from  the  tank  vaporizes 
and  mixes  with  the  air  in  the  vault  to 
form  an  explosive  mixture. 

Backfilling  the  tank  in  the  vault 
eliminates  this  concern.  This  practice 
does,  however,  make  it  impossible  to 
perform  a  visual  inspection  of  the  tank's 
exterior  and  the  vault's  interior  surfaces; 
it  also  increases  the  cost  of  taking 
remedial  actions  on  the  tank  or  vault 
should  a  release  occur  in  the  system. 
EPA  will  continue  to  work  closely  with 
the  National  Fire  Protection  Association 
(NFPA)  on  this  issue  so  that  vaults  will 
become  acceptable  from  the  viewpoints 
of  environmental  protection  and  fire 
safety.  The  Agency  invites  comment  on 
this  issue. 

Double-walled  tanks  offer  yet  another 
approach  to  providing  secondary 
containment  for  tanks.  (See  Figure  10.) 
Double  walls  offer  such  advantages  as 
easy  installation  and  ease  of  cleanup  if 
primary  containment  fails.  Industries  in 
several  European  countries  have  used 
double-walled  tanks  for  as  many  as  15 
years  or  more.  Although  such  tanks  are 
not  currently  manufactured  extensively 
in  the  United  States,  a  growing  number 
of  U.S.  tank  manufacturers  consider 
them  standard  items.  The  Steel  Tank 
Institute  (STI)  has  recently  developed 


guidelines  for  the  design,  construction, 
and  installation  of  steel  double-walled 
tanks.  Since  the  fiberglass  tank  industry 
does  not  have  a  comparable  national 
association,  a  similar  industry-wide 
guideline  has  not  been  developed  for 
fiberglass  double-walled  tanks  although 
they  are  being  marketed  by  several 
companies. 

The  standards  in  proposed 
S  264.193(d)(3)  require  that  double- 
walled  secondary  containment  be  a  self- 
contained  unit  (i.e..  complete 
containment  of  the  tank)  with  built-in 
leak-detection  monitoring.  Liquid-, 
vacuum-,  or  pressure-type  detection 
systems  can  be  used.  Corrosion 
protection  must  be  provided  for  metal 
double-walled  tanks  in  contact  with  the 
ground's  surface. 

e.  Specific  Secondary-Containment 
Requirements  for  Ancillary  Equipment. 
As  discussed  previously  in  this 
Preamble,  50  percent  or  more  of  releases 
from  tank  systems  can  be  attributed  to 
failure  of  a  component  of  the  ancillary 
equipment.  Thus,  the  Agency  has 
concluded  that  releases  from  this 
equipment  must  be  adequately 
controlled.  After  considering  the 
applicability  of  the  protective  measures 
discussed  in  Section  IV.B.,  EPA 
concluded  that  releases  from  ancillary 
equipment  are  inevitable  and  only 
secondary  containment  can  completey 
prevent  such  releases.  For  this  reason, 
the  proposed  standards  in  §  264.193(e) 
require  secondary  containment  for  such 
ancillary  equipment  as  pipes,  pumps, 
and  valves.  The  general  secondary- 
containment  standards  in  §  264.193(b) 
apply  to  ancillary  equipment  as  well  as 
to  tanks. 


Containment  of  releases  from  some 
ancillary  equipment  may  already  be 
provided  by  virtue  of  its  location  within 
the  secondary-containment  system  of 
storage  or  treatment  tanks.  The  Agency 
believes  that  secondary  containment  for 
pumps  and  valves  is  most  cost-effective 
if  it  is  integrated  in  the  tank's 
secondary-containment  system.  The 
Agency  recognizes  that  this  will  not 
always  be  the  case,  and  so  a  separate 
containment  system  specifically 
designed  for  ancillary  equipment  may 
have  to  be  provided.  For  equipment  such 
as  pumps  and  valves,  a  sump  or  similar 
device  may  be  used  to  collect  leaks  (see 
Figure  11). 

Releases  from  pipes  can  be  contained 
by  trenches  or  double-walled  piping. 
(See  Figures  12  and  13.)  The  Agency 
believes  that  acceptable  trenches  can  be 
constructed  of  concrete  or  lined  with  a 
synthetic  membrane.  Either  open-topped 
or  covered  trenches  are  acceptable, 
depending  on  whether  the  piping  is 
above-  or  under-ground,  but  uncovered 
trenches  would  necessitate  the 
management  of  incidental  precipitation, 
as  would  any  secondary  containment 
system  (see  S  264.193(b)),  if  located 
outdoors.  Another  potentail  problem 
with  trenches  is  fire  safety:  a  release 
that  becomes  "pooled"  in  the  trench 
may  be  subject  to  ignition.  This  issue  is 
similar  to  the  fire  safety  concerns 
associated  with  tank  vaults;  thus.  EPA  is 
discussing  both  of  these  topics  with 
NFPA.  Comment  on  the  relationship  of 
fire  safety  to  secondary  containment  for 
piping  is  invited. 
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Another  method  of  secondary 
containment  is  double-walled  piping — a 
pipe  within  a  pipe.  (See  Figure  13.)  The 
interstitial  space  between  the  walls  is 
part  of  the  system  and  is  included  in  the 
leak  monitoring,  which  is  identical  to 
that  discussed  above  for  trenches. 
Double-walled  piping,  although  initially 
expensive,  has  a  number  of  advantages. 
First,  it  is  equally  applicable 
aboveground  and  underground.  Second, 
there  is  no  need  for  the  management  of 
precipitation.  Third,  if  there  is  a  release 
from  the  primary  piping,  the  cleanup  is 
relatively  simple  and  inexpensive. 

Proposed  §  264.193(e)  requires  a  leak- 
detection  device  for  ancillary 
equipment. 

In  combined  tank-ancillary  equipment 
containment  systems,  owners  or 
operators  may  want  to  consider 
designing  leak-detection  devices  or 
methods  that  would,  for  example, 
differentiate  between  releases  from  the 
tank  vs.  the  piping.  This  is  not.  however, 
required  in  the  proposed  regulations. 
EPA  also  suggests  that,  to  limit  the  area 
over  which  secondar)'  containment  may 
be  necessary  to  protect  against  releases 
from  failures  of  pump-fed  pipini(valves 
bursting,  flanges  breaking,  etc.). 
protection  agamst  spray-out  (for  which 
several  devices  are  commercially 
available)  should  be  used.  Again,  this  is 
not  required  in  the  proposed  regulations. 

Leak  detection  may  be  provided  either 
by  integrating  the  secondary 
containment  for  the  tank  with  that  for 
the  piping  and  using  one  leak  detection 
system  for  the  entire  system  or  by 
installing  sensors  along  the  length  of  the 
separately  contained  pipe.  For  a  number 
of  reasons,  EPA  believes  sensors  (or 
similar  methods)  may  be  prefered, 
particularly  for  cover3d  or  underground 
piping.  Reliance  on  the  tank's 
monitoring  device  would  not  necessarily 
identify  which  part  of  the  tank  or  piping 
is  leaking.  On  the  other  hand, 
monitoring  devices  along  the  entire 
length  of  the  piping  enable  the  owner  or 
operator  to  detect  even  relatively  small 
leaks  an>'where  in  the  piping  system  and 
also  provide  a  check  of  the  integrity  of 
the  secondary  containment  (i.e.,  ingress 
of  water  into  the  containment  area). 
Furthermore,  it  is  beneficial  to  know 
where  the  leak  is  occurring  so  that 
remedial  action  can  be  taken  quickly 
and  efficiently. 

EPA  requests  comment  on  the  types  of 
leak-monitoring  devices  that  currently 
exist  and  the  degree  to  which  such 
devices  or  methods  are  presently  being 
used. 

f.  Alternative  of  Ground-  IVcter 
Monitoring.  Proposed  S  264.193(f)  allows 
owners  or  operators  of  existing  tank 
systems,  except  for  those  used  to  store 


or  treat  Hazardous  Waste  Nos.  F020, 
F021,  F022.  F023.  F026,  and  F027.  the 
option  of  providing  a  ground-water 
monitoring  program  in  accordance  with 
5  264.193(g)  in  lieu  of  full  secondary 
containment,  which  was  discussed  in 
Sections  IV.D  and  V.C.  The  option  is 
intended  for  facilities  where  it  is 
technically  impractical  and  costly  to 
retrofit  full  secondary  containment 
under  those  portions  of  existing  tanks, 
piping,  and  ancillary  equipment  that  are 
already  on  or  below  the  ground's 
surface. 

To  exercise  the  option,  however,  an 
owner  or  operator  must  also  provide  a 
partial  secondary-containment  system 
for  all  the  aboveground  portions  of  the 
tank  system. 

g.  Ground- 1  Voter  Monitoring 
Requirements.  Proposed  9  264.193(g) 
provides  the  specific  ground-water 
monitoring  standards  that  apply  to 
owners  and  operators  of  tank  systems 
that  do  not  have  full  secondary 
containment.  As  previously  discussed  in 
Section  V.C,  as  an  alternative  to 
applying  all  of  the  Subpart  F 
requirements,  EPA  incorporated  into 
Subpart  J  only  those  specific  provisions 
of  Subpart  F  that  would  provide 
detection  monitoring  for  tank  systems. 
Once  the  detection  of  a  statistically 
significant  increase  in  parameters  or 
constituents  is  found,  appropriate 
measures  to  confirm  the  leak  and  to 
implement  corrective  action  at  the 
facility  as  necessary  to  protect  human 
health  and  the  environment  are 
required. 

h.  Leak-Testing.  Proposed  §  264.193(h) 
requires  that  all  undergound  tank 
systems  that  do  not  have  full  secondary 
containment  to  be  leak  tested  at  least 
semi-annually.  This  provision,  as 
previously  discussed  in  Sections  IV.D. 
and  V.C,  plays  an  important  role  in 
ensuring  that  the  ground-water 
monitoring  alternative  provides 
protection  equivalent  to  full  secondary 
containment.  EPA  believes  that  semi- 
annual leak  testing  will  in  many  cases 
enable  a  release  to  be  detected  prior  to 
its  detection  via  ground-water 
monitoring.  As  such,  ground  water  may 
be  prevented  from  becoming 
contaminated  and  corrective  action 
costs  may  be  minimized.  EPA  is 
specifying  the  same  criteria  for  testing 
as  was  discussed  in  Sections  V.E.2.d. 
and  V.F.  for  assessing  tank  system 
integrity. 

j.  Waiver  from  Secondary 
Containment.  Proposed  S  264.193(1) 
provides  a  waiver  from  all  or  part  of  the 
secondary-containment  requirements. 
Such  a  waiver  may  be  granted  if  the 
owner  or  operator  can  demonstrate  to 
EPA  that  the  location  of  the  tank  system 


and  the  facility's  design  and  operating 
practices  prevent  hazardous  waste  from 
ever  reaching  ground  or  surface  waters. 
As  previously  mentioned  in  Section 
V.4.a.,  EPA  considered  the  option  of 
allowing  a  demonstration  that  migration 
will  not  occur  "during  the  active  life  of 
the  unit  and  the  post-closure  period." 
This  waiver  will  not,  however,  be  made 
available  to  storers/treaters  of  the  EPA 
Hazardous  Waste  Nos.  F020,  F021,  F023. 
F026,  and  F027  for  which  full  secondary 
containment  must  always  be  provided. 
EPA  requests  comment  on  the  feasibility 
of  this  waiver. 

5.  General  Operating  Requirements 
(§  264.194) 

The  proposed  §  264.194  •  _quirements 
are  essentially  the  same  as  the  existing 
general  operating  requirements. 
Proposed  §  264.194(a)  revises  the 
existing  requirements  of  §  264.192(a)  by 
substituting  a  more  general  performance 
standard  that  must  be  achieved  under 
the  permit.  Under  the  proposed 
standard,  the  owner  or  operator  is  still 
required  to  ensure  that  the  wastes  being 
managed  are  compatible  and  that 
measures  are  taken  to  protect  the  tank 
system  against  accelerated  corrosion, 
erosion,  and  abrasion. 

Under  proposed  §  264.194(b).  spills 
and  overflows  from  tank  systems  must 
be  prevented.  This  requirement 
encompasses  the  need  to  use 
appropriate  controls  and  practices  to 
prevent  spills  during  transfer  operations 
(eg.,  filling  or  emptying  of  a  tank).  For 
example,  if  a  hose  is  used  to  empty  a 
tank's  contents  into  a  truck,  the  hose  is 
regarded  as  part  of  the  tank  system  and 
therefore  subject  to  these  requirements 
The  Agency  is  concerned  with  releases 
that  occur  during  these  operations, 
especiaMy  at  facilities  that  do  not  have 
secondary  containment.  The  use  of 
check  valves,  dry  disconnect  couplings, 
and  so  forth  will  prevent  most  spills  of 
this  type. 

6.  Inspections  (§  264.195) 

The  revised  inspection  requirements 
in  proposed  §  264.19v5  are,  with  a  few 
exceptions,  similar  to  the  existing 
standards.  Those  requirements  in 
§  264.195  (b)  and  (c)  are  unchanged. 
Under  proposed  §  264.195(a),  the  present 
requirement  for  daily  inspection  of 
overfill  controls  has  been  eliminated, 
but  the  owner  or  operator  must  develop 
a  schedule  and  procedure  for  carrying 
out  such  inspections,  as  appropriate. 
Because  of  the  technical  differences  and 
variety  of  overfill  controls  that  might  be 
present  at  a  facility,  EPA  believes  that 
more  flexibility  is  needed  in  establishing 
inspections  for  these  controls:  this 
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approach  will  allow  the  owner  or 
operator  more  flexibility  in  establishing 
the  frequency  and  protocol  of 
inspections,  taking  into  account  site- 
specific  factors. 

In  §  264.195(d),  the  Agency  proposes 
to  add  requirements  to  inspect  cathodic- 
protection  systems,  if  prestnt.  As 
discussed  previously,  the  Agency  is 
proposing  several  new  requirements  to 
assure  corrosion  protection  of  metal 
tank  systems  that  are  in  contact  with  the 
ground.  Although  cathodic  protection  is 
effective  in  mitigating  corrosion  of  a 
metal  tank  system,  once  it  is  installed,  it 
must  be  adequately  maintained.  If 
corrosion-protection  measures  are  not 
maintained,  corrosion  rates  for  systems 
that  have  such  protection  can  exceed 
the  rates  for  completely  unprotected 
systems.  The  proposal  requires  that 
impressed  current  systems  must  be 
inspected  monthly  for  such  problems  as 
anode  deterioration,  rectifier 
malfunction,  power  interruption,  and 
rectifier  output  and  that  the  anode 
output  of  a  sacrificial  anode  system 
must  be  checked  at  least  semiannually. 
It  also  requires  that  the  tank  system  to 
soil  potential  measurement  be 
conducted  at  least  annually  to  ensure  a 
minimum  voltage  of -0.85  volts.  This 
measurement  is  typically  conducted  by 
taking  voltage  measurements  between 
the  tank  or  piping  surface  and  a 
saturated  copper/copper  sulfate 
reference  electrode  located  on  the  soil 
as  close  as  possible  to  the  storage 
system.  Reference  should  be  made  to  the 
NACE  Standard  Recommended  Practice, 
RP-02-85— "Control  of  External 
Corrosion  on  Metallic  Buried,  Partially 
Buried,  or  Submerged  Liquid  Storage 
Systems"  for  details  on  performing  this 
measurement.  EPA  recommends  that 
manufacturers'  recommendations  for 
inspection  of  cafhodic-protection 
equipment  be  followed  to  ensure  that 
the  cathodic-protection  system  is 
properly  maintained  and  that  corrosion 
is  not  taking  place. 

Proposed  §  264.195(e)  retains  the 
existing  requirements  for  periodic 
inspections,  but,  in  keeping  with  other 
changes  being  proposed  today,  a 
schedule  and  procedure  must  be 
developed  for  assessing  the  condition  of 
the  entire  tank  system.  Although  EPA  is 
today  proposing  requirements  for 
secondary  containment,  this  does  not 
mean  that  the  tank  system's  primary 
containment  should  be  neglected.  The 
owner  or  operator  must,  of  course, 
properly  maintain  the  integrity  of  the 
tank  system  to  preclude  catastrophic 
failures  that  could  endanger  human 
health  or  the  environment.  Thus,  the 
proposed  standards  for  periodic 


inspections  of  §  264.195(e)  require 
scheduled  investigations  of  the  complete 
tank  system  to  check  for  leaks,  cracks, 
corrosion,  and  erosion  that  may  lead  to 
releases.  Such  inspections  should 
include  the  bottoms  and  roofs  of  tanks, 
piping  joints,  and  so  on.  The  frequency 
of  this  assessment  can  be  determined 
individually  for  each  tank  system.  It  is 
appropriate  in  many  cases  to  coordinate 
this  comprehensive  inspection  with  the 
schedule  by  which  the  tank  system  is 
normally  taken  out  of  service  for  routine 
preventive  maintenance.  Of  course,  this 
requirement  would  apply  only  to  tanks 
that  can  be  inspected  and  would  not 
apply  to  underground  tanks  that  cannot 
be  entered  for  inspection.  Underground 
tanks  that  do  not  have  full  secondary 
containment,  however,  must  be  tested 
semi-annually  under  §  264.193(h). 

Inspection  for  shell  thickness  has 
been  deleted  since  the  Agency  is  also 
proposing  to  delete  the  existing 
requirement  for  minimum  shell 
thickness.  The  practices  described  in  the 
API  publication.  Guide  for  Inspection  of 
Refinery  Equipment  (4th  ed.,  1981), 
Chapter  XIII,  "Atmospheric  and  Low 
Pressure  Storage  Tanks,"  may  be  used 
as  guidelines  for  assessing  the  overall 
condition  of  the  tank  system. 

7.  Response  to  and  Disposition  of 
Leaking  or  Unfit-for-Use  Tank  Systems 
(I  2G4.196) 

Proposed  §  264.196  establishes 
procedures  to  be  used  in  responding  to 
spills  and  leaks,  including  the  timing 
and  procedures  for  the  removal  of 
leaked  or  spilled  waste.  This 
requirement  also  covers  removal  of 
waste  from  secondary-containment 
systems,  where  applicable,  and 
measures  that  will  be  taken  to  minimize 
any  release  (e.g.,  emptying  a  tank  to 
below  the  level  of  the  leak)  when 
discovered.  These  requirements  must  be 
part  of  the  contingency  plan  required 
under  Subpart  D  of  Part  264  and  must  be 
made  available  upon  request.  At  a 
minimum,  these  procedures  must  include 
measures  for  containment  of  releases, 
measures  for  removal  of  releases  from 
the  tank  and  containment  systems, 
procedures  for  conducting  assessment^ 
of  the  risks  due  to  a  release  and  the 
remedial  actions  necessary  to  mitigate 
the  sfeverity  of  a  release,  and  procedures 
for  placing  repaired  or  replacement  tank 
systems  into  service. 

8.  Closure  and  Post-closure  Care 
(§  264.197). 

The  proposed  requirements  in 
§  264.197(a)  oblige  each  facility  owner  or 
operator  to  close  the  entire  tank  system, 
not  just  the  tank,  as  is  required  under 
the  existing  standard.  This  means  that 


both  the  tank  and  ancillary  equipment 
must  be  removed  or  decontaminated  at 
closure.  If  a  secondary-containment 
system  is  used,  it,  too,  must  be  properly 
closed  by  assuring  that  all  hazardous 
wastes  are  decontaminated  or  removed. 
Finally,  the  owner  or  operator  is 
required  to  decontaminate  or  remove 
any  contaminated  soil.  Such  soil  must 
be  managed  as  hazardous  waste  unless 
it  is  a  solid  waste  that  does  not  exhibit 
any  of  the  characteristics  of  hazardous 
waste  or  it  has  been  excluded  under 
§  §  260.20  and  260.22.  The  proposed 
standard  is  intended  to  prevent  releases 
from  closed  tank  systems  and  to 
eliminate  contamination  from  the 
surrounding  soil  so  that  human  health  or 
the  environment  is  not  endangered 
subsequent  to  closure  of  the  system. 

Proposed  5  264.197(h)  states  that  if  an 
owner  or  operator  is  unable  to  remove 
or  decontaminate  all  contaminated  soils 
at  closure,  then  the  post-closure  landfill 
requirements  of  final  capping  and 
ground-water  monitoring  set  forth  in 
§  264.310  are  applicable  at  the  site.  This 
post-closure  care  requirement  is  being 
proposed  because  there  is  the  potential 
that  a  release  from  any  tank  system 
without  full  secondary  containment 
could  be  left  unmanaged  at  closure. 

The  Agency  believes  that  an 
impermeable  cap  over  the  contaminated 
area  will  reduce  the  possibility  of  the 
waste  in  the  soil  from  migrating  into  the 
ground  water.  In  addition,  continuation 
of  the  ground-water  monitoring  program 
will  ensure  that  human  health  and  the 
environment  are  not  adversely  impacted 
during  the  post-closure  care  period,  if 
the  contamination  moves  offsite. 

Under  proposed  §  264.197(c),  owners 
or  operators  of  tank  systems  without 
secondary  containment  are  required  to 
prepare  a  contingent  post-closure  plan 
that  will  ensure  that  any  potential  post- 
closure  care  responsibilities  are 
identified  in  the  RCRA  permit.  The  plan 
would  be  used  only  if  all  contaminated 
residues  and  soils  (if  any)  cannot  be 
removed  at  closure. 

EPA  believes  that  contingent  post- 
closure  plans  should  be  required  at  tank 
facilities  without  secondary 
containment  because,  if  such  a  system 
has  had  undetected  leaks  or  spills  in  the 
past,  it  is  possible  that  the  material 
cannot  be  practicably  removed  from  the 
soil  without  incurring  unreasonable 
costs.  Implementation  of  contingent 
post-closure  plans  will  ensure  that 
future  threats  to  public  health  and  the 
environment  from  these  past  releases  at 
closed  facilities  are  minimized, 
monitored,  and  controlled  as  necessary. 

A  facility  that  receives  a  waiver  from 
the  secondary-containment 
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requirements  under  S  264.193(1)  need  not 
prepare  a  contingent  post-closure  plan. 
This  is  because  EPA  would  previously 
have  examined  the  facility's  design, 
operation,  and  location  and  determined 
that  hazardous  waste  constituents  will 
not  migrate  into  ground  water  or  surface 
water  at  any  future  time.  Facilities  with 
secondary-containment  systems  are 
likewise  not  required  to  prepare 
contingent  post-closure  plans  because 
these  systems  should  prevent  releases 
into  the  environment.  Under 
i  264.197(b).  however,  if  a  contained 
system  has  released  hazardous  waste 
and  it  all  cannot  be  removed  or  be 
decontaminated  at  closure,  then  the 
facility  must  also  meet  the  post-closure 
requirements  of  proposed  9  264.197(b). 

To  implement  fuHy  the  proposed 
requirements  in  $  264.197,  EPA  is  also 
proposing  a  conforming  change  to  the 
applicability  section  of  §  264.110.  This 
change  makes  tank  systems  subject  to 
the  general  post-closure  requirements  of 
55  264.117-264.120. 

9.  Special  Requirements  for  Ignitable  or 
Reactive  Wastes  (5  264.198) 

The  requirements  in  5  264.198  are  the 
same  as  the  existing  standards  with 
only  one  minor  change:  the  owner  or 
operator  must  ensure  that  the  required 
precautions  for  tanks  are  taken 
throughout  the  entire  tank  system  (i.e.. 
tank  and  ancillary  equipment).  Since 
EPA  is  retaining  the  existing 
requirements,  public  comment  is  invited 
only  on  the  applicability  of  these 
standards  to  the  ove.'-all  tank  system  as 
opposed  to  solely  the  storage  or 
treatment  tank. 

10.  Special  Requirements  for 
Incompatible  Wastes  (5  264.199) 

The  requirements  in  5  264.199  are  the 
same  as  the  existing  standards  with 
only  one  minor  change:  the  owner  or 
operator  must  ensure  that  the  required 
precautions  for  tanks  are  taken 
throughout  the  entire  tank  system  (i.e  . 
tank  and  ancillary  equipment).  Since 
EPA  is  retaining  the  existing 
requirements,  public  comment  is  invited 
only  on  the  applicability  of  these 
standards  to  the  overall  tank  system  as 
opposed  to  solely  the  storage  or 
treatment  tank. 

F.  Interim  Status  Tank  Systems  (Part 
265.  Subpart /) 

It  was  originally  intended  that  the 
existing  interim  status  standards  apply 
at  hazardous  waste  tank  facilities  for  a 
relatively  short  time  prior  to  the 
issuance  of  RCRA  permits.  It  is 
expected,  however,  that  many  will  not 
be  permitted  for  several  years.  On  the 
basis  of  the  information  discussed 


previously  in  this  Preamble,  EPA  has 
concluded  that  a  significant  number  of 
existing  hazardous  waste  storage  or 
treatment  tank  systems  may  be 
releasing  hazardous  wastes  into  the 
environment.  The  Agency  is  concerned 
that,  under  the  existing  interim  status 
standards,  these  tanks  will  continue  to 
release  hazardous  wastes  into  the 
environment  undetected  for  an 
undetermined  period  of  time. 

As  discussed  previously,  the  Agency 
has  also  concluded  that  the  existing  Part 
264  permitting  standards  are  inadequate 
and  do  not  prevent  most  of  the  releases 
or  spills  from  tanks  that  are  inevitable 
over  time.  The  Part  265  requirements  are 
even  less  stringent  than  the  permitting 
standards.  EPA  is  today  proposing  to 
amend  the  Part  265,  Subpart  J.  as  well  as 
the  Part  264,  Subpart  J.  tank  regulations. 
In  most  instances,  the  proposed 
amendments  to  the  interim  status  tank 
standards  correlate  with  the  changes 
proposed  for  the  permitting 
requirements. 

As  in  Part  264.  the  existing  interim 
status  requirements  are  being  revised  to 
address  tank  systems  (i.e..  tank  and 
ancillary  equipment),  not  just  tanks.  The 
same  regulatory  strategy  of  containment 
with  either  full  secondary  containment 
or  the  groundwater  monitoring  option  is 
being  implemented  Evaluation  of  the 
tank  system  by  a  qualified  registered 
professional  engineer,  corrosion 
protection,  and  leak  testing  of 
underground  tanks  are  some  of  the 
regulatory  options  being  proposed  in  a 
manner  consistent  with  what  is  being 
proposed  under  Part  264.  Because  many 
of  these  facilities  will  eventually  be 
permitted,  the  .Agency  has  carefully 
considered  the  proposed  interim  status 
requirements  to  assure  that  these 
facilities  follow  similar  management 
practices  to  those  that  will  be  required 
under  RCRA  tank  permits. 

The  following  discussion  describes 
these  requirements  and  the  Agency's 
rationale  for  making  the  changes.  To  the 
extent  possible,  the  previous  discussions 
in  today's  Preamble  that  support  similar 
requirements  in  Part  264  are  cit^but 
not  repeated  in  this  section.       ^~" 

1.  Assessment  and  Certification  of  Tank 
System's  Integrity  (5  285.191) 

The  Agency  proposes  to  address  the 
concern  that  a  significant  number  of 
existing  hazardous  waste  storage  or 
treatment  tank  systems  may  be  leaking 
and  to  locate  such  tank  systems  as  soon 
as  possible.  Accordingly.  5  265.191 
proposes  that  within  six  months  of  the 
effective  date  of  these  regulations,  all 
tank  systems  without  full  secondary 
containment  be  assessed  and  certified 
as  able  to  store  or  treat  hazardous 


waste  in  a  manner  that  protects  human 
health  and  the  environment.  The  Agency 
believes  that  the  required  assessment 
under  interim  status  should  at  least 
address  all  the  concerns  listed  in 
proposed  5  265.191.  These  assessments 
can  then  be  used  to  meet  both  the 
interim  status  and  permitting 
requirements  (if  the  assessment  is 
performed  within  one  year  of  submitting 
the  Part  B  application  to  EPA).  The 
owner  or  operator  would  be  responsible 
for  the  assessment,  which  would  consist 
of  a  leak  test  of  all  underground  tanks 
and  piping  and  a  qualified  registered 
professional  engineer's  assessment  and 
certification  that  the  aboveground  and 
inground  tank  systems  are  not  leaking 
and  are  able  to  continue  to  be  used  for 
the  storage/treatment  of  hazardous 
waste.  EPA  considers  the  guidelines  in 
the  API  publication.  Guide  for 
Inspection  of  Refinery  Equipment, 
Chapter  XIII.  "Atmospheric  and  Low 
Pressure  Storage  Tanks,"  to  be 
appropriate  for  the  assessment  of  most 
aboveground  steel  tanks. 

Since  corrosion  is  the  primary  cause 
for  failure  of  metal  tank  systems,  EPA 
believes  that  it  is  necessary  for 
corrosion-protection  measures  to  be 
instituted  immediately,  even  prior  to  a 
tank  system's  being  permitted.  Thus, 
proposed  5  265.191(b)  requires  that  an 
evaluation  of  the  potential  for  corrosion 
of  metal  tank  systems  be  conducted  by  a 
corrosion  expert  within  1  year  after 
these  proposed  regulations  become 
effective.  This  evaluation  should,  of 
course,  be  performed  only  for  those  tank 
systems  that  are  not  presently  leaking 
and  that  will  continue  to  be  used  for  the 
purpose  of  storing  or  treating  hazardous 
waste. 

The  leak  testing  being  proposed  in 
5  265.191(a)  for  the  underground 
components  of  tank  systems  without 
secondary  containment  would  be  similar 
to  that  commonly  performed  for  gasoline 
storage  tanks.  A  discussion  of  this 
technique  was  given  in  Section  IV.B.2. 
The  testing  must  be  accurate  enough  to 
detect  leaks  to  the  .05  gallons  per  hour 
level,  meeting  the  recommended  NFPA 
standards  for  leak-testing  sensitivity, 
and  the  results  must  be  certified  by  the 
qualified  personnel  performing  the  test. 

As  discussed  previously  in  Section 
IV.B.2.,  existing  leak-testing  technology 
has  certain  limitations.  For  example, 
current  technology  cannot  reliably 
detect  leaks  of  less  than  0.05  gallon  per 
hour.  The  Agency  believes, 
nevertheless,  that  these  required 
assessments  and  leak  tests  will  be  of 
crucial  importance  in  identifying 
currently  leaking  tanks.  Depending  on 
the  particular  leak  test  employed. 


Fede 


Tal  Register  /  Vol.  50,  No.  123  /  Wednesday.  June  26.  1985  /  Proposed  Rules 26485 


undergiound  piping  and  the  innk  itself 
may  be  tested  simultaneously.  If 
simultaneous  testing  is  not  done,  a 
separute  test  must  be  conducted  to 
determine  the  intngrity  of  the  piping. 

Lenk  lesting  us  described  here  applifjs 
only  to  underground  tanks  and  piping. 
Thus,  alternative  methods  must  be  used 
to  assess  the  integrity  of  aboveground 
and  inground  tank  systems.  In  many 
cases  this  could  involve  an  intensive 
internal  inspection  using  ultrasonic  or 
similar  equipment  to  detect  the 
locations,  if  any.  of  existing  or 
impending  failures  in  the  tank  system. 

Proposed  {  265.191(a)  requins  that 
assessment  and  leak  testing  be 
conducted  within  6  months  of  the 
effective  date  of  the  regulation.  Under 
S  265.191(b]  owners  or  operators  have  1 
year  in  which  to  conduct  the  evaluation 
of  corrosion  potential.  The  Agency 
believpx  that  thes;>  requirements  provide 
the  regulated  community  with  sufficient 
time  to  implement  the  assessment  and 
conduct  the  tests  to  determine  if  tHnk 
systems  are  leaking. 

EPA  beleives  that  the  proposed 
requirements  will  result  in  the 
identification  of  many,  if  nut  all,  of  the 
existing  tank  systems  that  are  believed 
to  be  contaminating  the  environment. 

2.  Response  to  and  Disposition  of 
Leaking  or  Unfit-for-Use  Tank  Systems 
(S  265  192) 

EPA  is  toddy  proposing  severul 
requirements  under  {  265.192  for  tank 
systems  that  are  found  to  be  leaking  or 
are  otherwise  unfit  for  storage  or 
treatment  of  hazardous  waste,  llieae 
proposed  requirements  are  intended  to: 
stop  any  leak  that  is  identified  at  a 
nonperniitted  tank  facility;  require 
immediate  containment  of  surface  spills 
and  remedial  action  for  any  rolease 
resulting  from  the  identified  kak[s);  and 
remove  from  service  either  temporarily 
or  permanently  aay  tank  system  that  is 
leaking  or  is  unfit  for  service. 
Replacement  tank  sjstems  must  have 
full  secondary  containment. 

Once  a  tank  system  is  found  to  be 
leaking  under  the  requirements  of 
§  265.191.  the  owner  or  operator  mast 
take  steps  to  minimize,  contain,  and 
clean  up  the  release  in  accordance  with 
proposed  §  265.192(a).  The  Agency  has 
decided  that  the  first  step  in  minimizing 
a  potential  release  is  to  require  that  no 
hazardous  waste  be  added  to  tHuk 
systems  that  are  identified  as  leaking 
until  the  integrity  of  the  primary 
containment  system  is  restored 
(S  265.192(a)(1)).  Proposed 
S  265.192(a)(2)  requires  that  the  system 
must  be  sufficiently  emptied  to  remove 
the  threat  of  further  release.  Such 
emptying  also  facilitates  any  needed 


irspeclions  and  repairs.  Under 
S  266.192(a)(3)  the  owner  or  operator 
must  take  immediate  action  to  contain 
any  visible  contamination  resulting  from 
releases.  This  may,  for  example,  entail 
the  containment  or  rtmoval  of  visibly 
contaminated  soils. 

Under  the  existing  RCRA  interim 
stGtus  standards,  owners  or  operators 
are  not  required  to  report  leaks  to  EPA; 
they  are  required  to  inspect  tanks  and 
containment  structures  for  leaks  on  a 
regular  basis  and  to  make  repairs  as 
necessary.  (See  S  265.15(c]  and 
J  265.194.)  Under  proposed 
§  265.192(a)(4),  however,  the  Regional 
Administrator  must  be  nutified  within  24 
hours  after  confirmation  of  an  actual 
leak.  With  respect  to  invisible  leaks 
from  underground  portions  of  the  tank 
system,  the  Agency  intends  this 
provisions  to  require  that  the 
notification  takes  place  wiiiiin  24  hours 
of  the  completion  of  a  test  or  Hssessnient 
that  confirms  the  existence  of  a  leak, 
such  as  the  assessement  required  in 
5  265.191,  if  the  assessement  shows"  the 
tank  system  to  be  leaking.  This 
notification  should  specify  the  way  the 
leak  was  delected,  the  substance  leaked 
or  suspected  of  having  leaked,  the  cause 
of  the  leak  (if  known),  and  the  estimated 
extent  of  the  letik. 

Today's  proposed  BCKA  notification 
re(]uireinent  is  not  intended  to  include 
reports  of  minor  leaks  such  as  m.inor 
drips  that  are  quickly  detected  and 
stopped.  Any  leak  of  hazardous 
substance  that  exceeds  the  "reportable 
quantity"  established  under  sections  103 
(a)  and  (b)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  J980 
(CRRCLA).  however,  would  not  be 
considered  a  minor  leak  and  must  be 
reported  to  the  Regional  Adininistrator 
and  to  the  National  Response  Center 
under  CERCLA  section  103(a). 

If  the  assessment  of  the  tank  system 
required  in  proposed  $  265.191  reveals  a 
leak  in  the  tank,  this  le«k  must  be 
reported,  and  the  steps  proposed  in 
S  265.192  must  be  followed.  If  a  leak  test 
of  an  underground  tank  and/or  piping 
fails  the  standard  in  §  265.191(a).  this 
leak  must  also  be  reported  under  the 
proposed  provision.  In  addition,  all 
leaks  would  have  to  be  fully  repaired 
before  the  system  could  be  certified  as 
fit  for  use  in  accordance  with  proposed 
§  265.191(c).  Again,  all  leaks  of  a 
reportable  quantity  under  CERCLA 
section  103(a)  must  be  reported  to  the 
National  Response  Center  as  well  as  to 
the  Regional  Administrator  under  the 
new  RCRA  requirements  discussed 
above. 

Within  30  days  of  discovering  a  leak 
that  must  be  reported  under  proposed 


S  265.192(a)(4),  the  owner  or  operator 
must  determine  under  proposed 
S  265.194(a)(5)  the  extent  of  the  release. 
This  determination  may  be  based,  for 
example,  on  soil  borings,  sample  soil 
excavations,  or  ground-water  samples. 

New  RCRA  section  3008(h).  added  by 
the  1984  Hazardous  and  Solid  Waste 
Amendments,  provides  EPA  authority  lo 
issue  corrective  action  orders  or  such 
other  measures  as  deemed  necessary  to 
protect  human  health  and  the 
environment  from  releases  of  hazardous 
waste  from  any  facility  authorized  to 
operate  under  section  3005(e)  of  RCRA 
Subtitle  C.  Accordingly,  a  note  has  been 
added  to  the  proposed  rule  explaining 
that  the  Regional  Administrator  may,  on 
the  basis  of  information  received  thai 
there  is  or  has  been  a  release,  issue  an 
order  under  RCRA  section  3008(h) 
requiring  corrective  action  or  such  other 
response  as  is  deemed  necessary  to 
protect  human  health  or  the 
environment. 

Owners  or  operators  must  repair  or 
close  leaking  or  unfit  lank  systems  in 
accordance  with  proposed  S  265.192(b). 
Systems  that  are  taken  permanently  out 
of  soi'vice  must  meet  the  closure  and 
post  closuie  care  requirements  of 
S  205.197.  Repaired  tanks  must  be 
recertified  as  conforming  to  the 
standards  in  proposed  §  265.191  (a)  and 
!b).  Tnis  recertification  must  be 
submitted  to  EPA  at  least  7  days  before 
a  tank  system  is  returned  to  service:  this 
amount  of  time  will  enable  EPA  to 
rcnduc^  an  inspection  of  the  repaired 
system  if  the  Agency  believes  it  is 
necessary,  (EPA  recommends  that  the 
owner  or  operator  consult  API 
Publication  1631  for  guidelines  on  the 
repairabilily  of  steel  tank  systems 
before  a  decision  on  repair  is  made.) 
Replaced  tank  systems  are  regarded  as 
maintaining  interim  status  but,  because 
a  replacement  tank  system  would  not 
encounter  the  problems  presented  by 
retrofitting  full  secondary  containment 
that  are  present  for  existing  facilities. 
5  265.192ib)(3)  requires  that  all 
replacement  tank  systems  have  full 
secondary  containment. 

3.  Secondary  Containment  (5  205.193) 

EPA  is  proposing  to  make  secondary 
containment  a  requirement  for  non- 
permitted  liiak  facilities  under  interim 
status.  The  additions  to  the  Part  265 
requirements  are  identical  to  the 
secondary-containment  requirements 
proposed  for  Part  264,  with  a  few 
exceptions.  Below  is  a  summary  of  these 
standards.  (See  Section  V.E.4.  for  a  more 
complete  discussion  of  the  proposed 
secondary-containment  requirements.) 
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Under  i  264.193  (b)  and  (c).  the  .Aency 
IS  proposing  to  require  general  design 
and  operating  standards  for  ail 
cortair.rnent  systems,  as  in  S  2f>4.19J  (a| 
and  |b).  The  specifir  secondary- 
r.ontciir.ment  requirements  being 
proposed  in  Part  264  for  the  various 
categories  of  tanks  are  not.  however, 
bemkj  proposed  for  tanks  under  interim 
status  because  the  Agency  believes  that 
these  standards  can  be  most  effectively 
implemented  through  a  permit.  The 
limited  contact  between  the  Agency  and 
facilities  under  interim  status  may  not 
provide  either  EPA  or  the  owner/ 
operator  with  sufficient  opportunity  and 
information  with  which  to  judge 
compliance  with  detailed  desi«in 
standards. 

On  the  other  hand,  because  the  Part 
265  standards  are  self-implementing,  an 
argument  can  be  made  that  specific  Part 
265  secondary  containment  standards 
are  desirable  and  necessary  so  that  the 
owner  or  operator  can  best  achieve  the 
level  of  protection  intended  by  EPA. 
EPA  invites  public  comment  on  whether 
the  detailed  requirements  for  secondary 
containment  systems  set  forth  in 
9  254.193(d]  should  be  incorporated  into 
the  secondary  containment 
requirements  of  S  265.193. 

As  in  Part  264,  existing  facilities  under 
interim  status  will  be  allowed  to  meet 
either  the  full  secondary  containment 
requirements  or  the  ground-water 
monitoring  option.  Thus,  in  lieu  of  full 
secondary  containment,  the  following 
alternatives  are  being  proposed  under 
i  265.193(e):  (1)  For  above-  and  in- 
ground  tanks  where  it  is  not  practical  to 
retrofit  in  order  to  contain  releases  from 
the  tank — partial  containment  measures 
around  the  perimeter  of  the  tank, 
consisting  of  a  base  and  diking  in 
conjuction  with  a  ground-water 
monitoring  program;  ^2)  for  underground 
tanks — a  ground-water  monitoring 
program  supplemented  with  semiannual 
leak  testing.  (See  "General  Operating 
Requirements,"  below,  for  the  leak- 
testing  standards.)  EFA  is  proposing  that 
interim  status  tank  systems  be  provided 
with  a  ground-water  monitoring  program 
Ihat  meets  the  Part  265— Subpart  F 
requirements.  Owners  or  operators  of 
existing  tank  systems  who  choose  the 
option  of  full  secondary  containment 
must  install  such  a  system  within  1  year 
of  the  effective  date  of  these 
amendments.  The  secondary- 
containment  system  must  be  designed, 
installed,  and  operated  in  compliance 
with  the  proposed  performance 
requirements  in  S  265.193  (b)  and  (c). 
The  system  must  detect  and  contain 
leaks  and  must  be  emptied  when  such 
leaks  occur.  Ancillary  equipment  must 


also  be  provided  with  either  full 
secondary  containment  under 
§  265  193(d)  or  the  ground  water 
monitoring  option  under  S  265.193(e) 

Also,  as  in  Part  264.  the  owner  or 
operator  can  obtai.n  a  waiver  from  all  or 
pan  of  the  foregoing  containment 
requirements  (unless  storing  or  treating 
the  EPA  Hazardous  Waste  Nos.  FO20. 
F021.  F022.  F023,  F026.  and  F027  or 
unless  the  tank  system  is  a  replacement 
tank  system  subject  to  the  requirements 
of  §  265  192(b)(3).  if  it  can  be 
derr.onstrated  that  there  will  never  be 
potential  for  migration  of  hazardous 
waste  into  ground  or  surface  water.  EPA 
requests  comment  on  the  alternative 
that  the  demonstration  be  made  that  no 
migration  of  hazardous  waste  will  occur 
"during  the  operating  life  of  the  unit  or 
during  the  post-closure  period." 

As  discussed  above,  EPA  believes 
there  are  several  benefits  to  be  derived 
from  proposing,  where  possible, 
identical  approaches  for  secondary 
containment  under  Parts  265  and  264. 
Owners  or  operators  should  also 
consider  all  of  the  more  detailed 
requirements  under  Part  264  (including, 
for  example,  design  requirements  for 
tardc  systems  before  installing 
secondary  containment).  Each  of  these 
facilities  will  later  need  to  be  permitted, 
and,  to  the  extent  the  requirements  are 
the  same,  there  will  be  reductions  in 
permitting  time  and  resources  and 
elimination  of  the  need  for 
reconstruction  or  other  costly 
modifications. 

Because  there  may  be  little  if  any 
opportunity  for  the  owner  or  operator  to 
work  out  the  details  for  his  secondary- 
containment  system  with  EPA  during 
interim  status,  the  Agency  is  developing 
a  guidance  manual  to  assure  that  thie 
methods  for  attaining  such  equivalence 
are  understood. 

4.  General  Operating  Requirements 
(S  265.194) 

All  of  the  existing  Part  265  general 
operating  standards  have  been  retained 
but,  in  addition,  some  new  standards 
are  being  proposed  in  concert  with  other 
changes  that  are  being  proposed  in  Parts 
265  and  264. 

Proposed  S  265.194(b)  modifies  the 
existing  requirement  to  make  clear  that 
the  present  freeboard  standards  must  be 
met  unless  a  secondary  contaiiunent 
structure  or  a  stand-by  tank  is  provided. 
Because  all  aboveground  and  inground 
tank  systems  must  have  at  least  partial 
secondary  containment  within  1  year  of 
the  effective  date  of  the  final 
amendments,  this  standard  will  apply 
until  such  secondary  containment  is 
provided. 


Under  proposed  S  265.194(d), 
underground  tanks  and  piping  are 
required  to  be  leak  tested  every  six 
months  if  full  secondary  containment  is 
not  provided  (i.e.,  if  the  ground-water 
monitoring  option  is  followed).  This  is 
the  same  requirement  that  is  being 
proposed  for  such  tanks  under  proposed 
S  264. 193(g).  The  Agency  believes  that 
this  requirement  is  particularly 
important  for  the  underground 
components  of  tank  systems  because 
they  cannot  be  observed  during  the 
routine  daily  inspections  that  are 
already  required.  These  leak  tests  will 
ensure  that  releases  from  these  systems 
are  identified  and  corrected.  In  many 
cases,  the  leak  test  will  alert  the  owner 
or  operator  to  a  release  prior  to  it  being 
detected  by  ground-water  monitoring. 
These  tests  and  required  follow-up 
actions  (if  any  are  needed)  must  be 
conducted  in  accordance  with  the 
requirements  in  SS  265.191(a)  and 
265.192,  which  were  discussed 
previously  in  this  Preamble.  After  the 
initial  assessments,  records  of  leak  tests 
conducted  in  accordance  with  proposed 
S  265.191  must  be  kept  at  the  facility.  If. 
however,  a  test  shows  a  leak  exists,  the 
ovs'ner  or  operator  must  notify  the 
Agency  within  24  hours  of  obtaining  the 
results  of  the  leak  test,  and  he  must 
comply  with  the  other  requirements  of 
proposed  5265.192. 

EPA  considered  requiring  a  periodic 
assessment  for  interim  status 
aboveground  and  inground  tank 
systems.  A  number  of  factors,  however, 
convinced  the  Agency  that  such  a 
requirement  is  not  necessary.  First,  each 
of  these  tank  systems  must  be  evaluated 
within  six  months  of  final  promulgation 
of  today's  proposed  rules.  Second,  for 
those  tank  systems  for  which  a  Part  B  is 
submitted  more  than  a  year  subsequent 
to  this  evaluation,  another  evaluation  is 
required  at  time  of  submittal  of  the  Part 
B  application.  Third,  due  to  the  cost  and 
laborious  nature  of  performing  internal 
tank  inspections  (as  discussed  in 
Section  V.E.2.a.)  and  the  variety  of 
factors  influencing  the  selection  of 
appropriate  assessment  schedules  for 
various  types  of  tank  systems,  the 
Agency  is  reluctant  to  specify  a  uniform 
frequency  for  these  inspections  that 
would  be  applicable  to  all  interim  status 
tank  systems.  Because  there  is  limited 
interaction  with  EPA  during  interim 
status,  there  would  be  no  opportunity  to 
negotiate  a  schedule  for  such 
assessments  on  a  case-by-case  basis. 

Public  comment  is  invited  on  the 
appropriateness  of  EPA's  decision  not  to 
require  periodic  comprehensive 
inspections  of  aboveground  and 
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inground  tank  systems  during  interim 
status. 

Proposed  §  265.194(f)  requires  that  all 
metal  tank  systems  found  to  be 
susceptible  to  external  corrosion  as  a 
result  of  the  evaluation  required  in 
§  265.191(b)  be  provided  with  corrosion 
protection  that  will  ensure  the  integrity 
of  the  tank  system  for  its  intended  life. 
Publications  developed  by  the  National 
Association  of  Corrosion  Engineers 
(NACE)  and  API  may  be  used  for 
guidance  on  corrosion  protection  for 
tank  systems. 

5.  Waste  Analysis  and  Trial  Tests 
I  §  2C5.195) 

The  S  265.195  is  the  same  as  existing 
S  265.193. 

This  section  is  not  being  revised  but  is 
presented  only  to  clarify  for  the  reader 
the  overall  structure  of  these  proposed 
tank  sybiem  standards.  EPA  is  not 
rcproposing  this  section  and  as  such  is 
not  requesting  or  accepting  public 
comment  on  this  section. 

6.  Inspections  (§  265.196) 

Except  for  minorvftvisions  reflecting 
changes  that  are  being  made  in  some  of 
the  other  interim  status  standards,  the 
proposed  inspection  requirements  are 
the  same  as  the  existing  standards.  For 
example,  proposed  i  2b5.196(b)  adds  the 
requirement  that  leak-detection 
equipment,  which  is  being  proposed  as 
part  of  the  secondary-containment 
requirements,  be  inspected  daily. 

Proposed  §  265.196(c)  revises  the 
existing  standard  to  make  clear  that 
only  the  aboveground  portions  of  the 
tank  system  must  be  inspected  daily  to 
detect  corrosion  or  leaking. 

Under  proposed  5  265.196(d)  ti'.e 
e.xisting  standard  has  been  revised  to 
focus  the  inspection  on  releases  around 
the  area  of  the  secondary-containment 
system  as  well  as  the  tank.  This  change 
rnflects  the  incorporation  of  secondary- 
containment  requirements  being 
proposed  today  for  interim  status  tank 
facilities. 

As  proposed  in  S  265.192(a)(4).  the 
owner  or  operator  must  notify  the 
Regional  Administrator  within  24  hours 
after  confirmation  of  a  leak.  The  owner 
or  operator  must  also  notify  the  National 
Response  Center  of  the  release  of  any 
reportable  quantity  of  a  hazardous 
waste  pursuant  to  Sections  (103(.i)  of 
CERCLA. 

7.  Closure  and  Post-Closure  Care 
(S  265.197) 

The  existing  closure  standard  f;)r 
tanks  has  been  revised  and  expanded 
under  proposed  S  265.197.  The 
requirements  are  the  same  as  those 
proposed  in  S  264.196.  (See  Section 


V.E.8.  for  a  detailed  discussion  of  the 
Agency's  rationale  for  these  changes.) 

8.  Special  Requirements  for  Ignitable  or 
Reactive  Wastes  (5  265.198) 

The  requirements  in  S  265.198  are 
essentially  the  same  as  those  under  the 
existing  standards  with  the  exception  of 
those  changes  that  are  also  proposed  in 
§  264.198.  (See  Section  V.E.9.  for  a 
discussion  of  these  changes.)  Since  EPA 
is  retaining  the  existing  requirements, 
public  comment  is  invited  only  on  the 
applicability  of  these  standards  to  the 
overall  tank  system  as  opposed  to  solely 
the  storage  or  treatment  tank. 

9.  Special  Requirements  for 
Incompatible  Wastes  (§  265.199) 

The  existing  requirements  for 
incompatible  waste  in  S  265.199)  are 
essentially  the  same  as  those  under  the 
existing  standards  with  the  exception  of 
these  ch.sngcs  that  are  also  proposed  in 
S  204.199.  (See  Section  V.E.IO.  for  a 
discussion  of  these  changes).  Since  EPA 
is  retaining  the  exit-ting  requirements, 
public  comment  is  invited  only  on  the 
applicability  of  these  standards  to  the 
overall  tank  system  as  opposed  to  solely 
the  storage  or  treatment  tank. 

G.  Permitting  Requirements 

1.  Specific  Part  B  Information 
Requirements  for  Tanks  (§  270.16) 

In  order  to  receive  a  RCRA  permit  for 
a  hazardous  waste  treatment,  storage,  or 
disposal  facility,  owners  or  operators 
must  submit  sufficient  information  in 
Parts  A  and  B  of  a  two-part  permit 
application  to  demonstrate  that  the 
facihty's  methods  of  compliance  are 
technically  appropriate  in  relation  to  the 
Part  264  standards.  Today's  proposal 
does  not  change  the  requirements  for  the 
contents  of  Part  A  of  the  application, 
which  are  in  §  270.13.  The  contents  of 
Part  B  of  the  application  are  specified  in 
§§  270.14-270.21.  Today's  propoFal 
revises  the  specific  Part  B  information 
requirements  for  tanks  (§  270.16),  but 
does  not  change  the  general  information 
requirements  (§  270.14). 

The  existing  requirements  for  Part  B 
of  the  RCR.\  permit  application  for 
hazardous  waste  treatment  or  storage 
tanks  were  promulgated,  along  w'ith  the 
Part  264  technical  standards,  on  January 
12, 1981.  (See  the  Preamble  to  that 
rulemaking  for  a  general  discussion  of 
the  Part  B  application  requii-ements  (48 
FR  2841-^2842].)  The  Part  B  requirements 
were  subsequently  recodified  under  Part 
270  on  April  1, 1983  (48  FR  142.'58). 
Todays  proposal  completely  revises  the 
specific  Part  B  information  requirements 
that  apply  to  tanks  (§  270.16)  and  tailors 


them  to  today's  proposed  technical 
standards  for  tanks  in  Part  264. 
Subpart  ]. 

EPA  has  proposed  only  those 
application  information  requirements 
that  it  believes  are  needed  to  evaluate 
the  facility's  compliance  with  the 
appropriate  standards. 

2.  Changes  During  Interim  Status 
(§270.72) 

In  order  to  enable  owners  or  operators 
to  comply  with  the  containment 
requirements  in  S  265.193.  interim  status 
facilities  will  need  to  retrofit  their  tank 
systems.  Currently,  any  changes  during 
interim  status  are  limited  to  the 
requirements  in  §  270.72  to:  (a)  new 
hazardous  wastes  not  previously 
identified  in  the  Part  A  application:  (b) 
increases  in  the  design  capacity  of 
processes;  (c)  changes  in  or  the  addition 
of  processes;  (d)  changes  in  the 
ownership  or  operational  control  of  the 
facility.  Under  S  270.72(e),  changes 
cannot  be  made  to  an  interim  status 
facility  that  amount  to  reconstruction  of 
the  facility.  Reconstruction  occurs  when 
the  capital  investment  in  the  cha.nges  to 
the  facility  exceeds  fifty  percent  of  the 
capital  costs  of  a  comparable  new 
facility. 

If  the  proposed  requirement  for 
secondary  containment  systems  at 
interim  status  facilities  results  in  a 
capital  expenditure  that  exceeds  fifty 
percent  of  the  capital  cost  of  an  entirely 
new  facility,  such  changes  would  violate 
the  reconstruction  prohibition  of 
5  270.72(e). 

Accordingly,  the  Agancy  believes  that 
the  existing  requirements  of  S  270.72(e) 
need  to  be  amended  to  exclude  the 
changes  required  by  this  proposal  from 
the  changes  referred  to  in  §  270.72(e). 

Therefore,  §  270.72(e)  is  being 
amended  to  exclude  changes  made 
solely  for  the  purpose  of  complying  with 
the  secondarj'  containment 
requirements  of  {  265.193.  In  this  way. 
owners  or  operators  will  be  able  to 
comply  with  either  the  full  secondary  or 
partial  secondary  containment 
requirements  of  §  265.193  wiUiout 
violating  the  reconstruction  prohibition. 

VI.  Relationship  to  the  Current  RCRA 
Hazardous  Waste  Program 

A.  Small  Quantity  Generators 

Under  the  existing  hazardous  waste 
regulations,  generators  of  less  than  1000 
kg  per  month  of  non-acutely  hazardous 
wastes  are  conditionally  exempted  by 
40  CFR  261.5  from  most  of  the 
requirements  of  SubtiUe  C.  The  1984 
amendments,  however,  added  a  new 
provision  to  RCRA.  section  3001(d). 


26488 


Federal  Register  /  Vol.  50.  No.  123  /  Wednesday.  June  26.  1985  /  Proposed  Rules 


designed  to  modify  this  regulatory 
exemption  for  small  quantity-  generators 
New  section  3001(d)  directs  EPA  to 
promulgate  standards  no  later  than 
March  31. 1986.  applicable  to  generators 
of  between  100  and  1000  kg  per  month  of 
hazard()us  waste  ("10O-1000  kg/mo 
generators"). 

At  a  minimum,  section  3001(d) 
standards  must  require  that  all 
trpatment.  storage,  or  disposal  of 
hazardous  wastes  generated  by  100- 
KlOO  kg/mo  generators  occur  at  facilities 
with  interim  status  or  a  permit. 
Mowcver.  the  standards  must  allow 
generators  of  100-1000  kg/mo  to  store 
hazardous  waste  for  up  to  180  days 
without  the  need  for  interim  status  or  a 
RCRA  permit  (or  270  days  if  they  store 
no  more  than  a  total  of  6000  kg  of  waste 
and  the  waste  is  shipped  or  hauled  over 
200  miles  for  offsite  storage,  treatment, 
or  disposal).  In  addition,  the  standards 
for  lOO-lOOO  kg/mo  must  generally 
require  that  a  copy  of  the  Uniform 
Hazardous  Waste  Manifest  accompany 
all  :ffsite  shipments. 

If  EPA  fails  to  promulgate  standards 
u.nder  section  3001(d)  by  March  31.  19flfi. 
section  3001(d)(8)  imposes  a  statutory 
"hammer."  which,  among  other  things, 
would  impose  the  minimum 
requirements  described  above. 

The  potential  impact  and  applications 
of  the  proposed  regulation  on  small 
quantity  generators  has  not  been  fully 
evaluated.  Therefore,  the  rniverse  of 
generators  potentially  impacted  and  the 
estimates  of  the  effects  of  this  rule  may 
be  subject  to  change.  The  following 
discussion  explains  the  requirements  of 
RCR.A  section  3001(d)  end  its  potential 
impact  on  small  quantity  generators 
who  store  or  treat  hazardous  waste  in 
tdnks.  The  Agency  will  decide  whethtT 
to  apply  the  Subpart  J  requirements  to 
small  qua^Jtity  generators  durrg  the 
proposal  of  that  rule. 

I  Proposed  Standards  for  UK>-ltXiO  kg/ 
mo  Generators 

EPA  is  now  developing  proposed 
regulations  to  satisfy  the  requiremenl.s 
of  new  section  3001(d).  It  is  likely  that 
FJ'A  will  propose  subjecting  100-1000 
kg/ mo  generators  to  most  of  the  Part  2B2 
requirements  applicable  to  generators  of 
larger  quantities  of  hazardous  waste 
Specifically,  it  is  likely  that  small 
quantity  generators  will  be  required  to 
meet  the  applicable  }  262.34  (less  than 
90-day  accumulator)  requirements. 
However,  the  19M  RCRA  Amendments 
(section  3001(d))  provide  that  the  period 
of  on-site  storage  allowed  without  a 
permit  or  interim  Ftatus  can  be  extended 
for  100-1000  kg/mo  generators  to  180 
days  (or  270  days  if  the  waste  does  not 
exceed  6000  kg  and  is  to  be  shipped  over 


200  miles).  Accordingly,  if  the 
requirements  for  tanks  being  proposed 
today  become  final,  and  EPA  also 
Hnalizes  the  small  quantity  generator 
proposal  as  discussed  above,  the  tank 
regulations  being  proposed  today  would 
also  apply  to  100-1000  kg/ mo 
generators.  Those  100-1000  kg/ mo 
generators  storing  for  up  to  180  (or  270 
days)  would,  ther  fore,  be  governed  by 
the  Subpart  ]  requirements  for  tanks 
referenced  in  proposed  S  262.34, 
including  the  requirement  for  secondary 
containment.  These  generators  would 
not  have  the  option  of  ground-water 
monitoring  in  lieu  of  secondary 
containment.  Generators  of  100-1000  kg/ 
mo  storing  wastes  in  tanks  for  greater 
than  180  (or  270)  days  would  be  subject 
to  Parts  264  and  265.  as  well  as  the 
requirement  to  obtain  a  RCRA  permit 

The  Agency  estimates  that  these 
requirements  could  impose  an 
additional  annual  compliance  cost  of 
$37  million  for  all  small  quantity 
generators  storing  hazardous  waste  in 
tanks. 

EPA  is  considering  modifying  the 
proposed  standards  applicable  to  100- 
1000  kg/mo  generators  who  store 
hazardous  waste  in  tanks  for  less  than 
180  (or  270)  days  to  provide  that  such 
generators  satisfy  all  requirements  set 
forth  in  $  262.34  except  for  the  proposed 
i  262.34  requirement  for  full  secondary 
containment.  This  limited  exemption 
from  secondary  containment 
requirements  would  be  available  under 
conditions  that  restrict  both  the  amount 
of  waste  stored  and  the  duration  of 
waste  stored.  Further,  the  exemption 
could  be  withdrawn  at  the  discretion  of 
the  Regional  .Administrator  in  situations 
that  are  known  to  pose  an  unacceptable 
risk  to  human  health  and  the 
ep\ironment. 

2.  Section  3001(d)(8]  Hammer  Provi-'ion 

In  the  event  that  EPA  fails  to 
promulgate  standards  fur  small  quantity 
generators  by  .March  31, 1986.  section 
3001(dl(8)  imposes  certain  statutory 
hammer"  provisions.  .Among  tho.se 
requirements  is  an  allowance  for  on-site 
storage  by  generators  of  100-1000  kg/mo 
for  up  to  180  (or  270)  days  without  the 
requirement  for  a  permit.  This  hammer 
provision  does  not  impose  substantive 
management  requirements,  such  as 
those  contained  in  5  262.34  on  such  on- 
site  storage.  However.  100-1000  kg/mo 
generators  who  store  for  more  than  180 
(or  270)  days  will  be  required  to  obtain  a 
permit  or  qualify  for  interim  status. 
Since  EPA's  current  regulations  impose 
substantive  requirements  on  all  facilities 
havi.ng  interim  status  or  a  permit,  a  100- 
tOOO  kg/ mo  generator  storing  for  more 
than  180  (or  270)  days  will  be  subject  to 


Subpart  J  of  Part  265  during  interim 
status  and  Subpart  J  of  Part  264  under  its 
permit. 

The  Agency  estimates  that  if  the 
hammer  provisions  become  effective, 
those  100-1000  kg/mo  generators  storing 
wastes  in  tanks  for  longer  than  180  (or 
270)  days  would  incur  additions]  annual 
costs  of  $17.6  million. 

3.  Request  for  Commenl* 

The  Agency  will  be  seeking  comment 
on  small  quantity  generator  standards 
when  those  standards  are  proposed  this 
summer.  Nevertheless,  the  tank  rules 
being  proposed  today  may  have  a 
substantial  impact  on  100-1000  kg/mo 
generators  if  the  tank  rules  become 
final.  For  this  reason,  EPA  solicits 
comment  on  options  for  regulating  the 
storage  of  hazardous  waste  in  tanks  by 
small  quantity  generators  and  the 
impact  of  this  proposed  rule  upon  such 
generators.  By  requesting  comments  In 
this  proposal,  as  well  as  in  the  small 
quantity  generator  proposal,  EPA  hopes 
to  provide  the  regulated  community  an 
oppo.-tunity  to  focus  their  comments  on 
the  impacts  that  today's  proposed  tank 
rule  will  have  if  it  were  to  apply  to  100- 
1000  kg/mo  generators 

B.  State  Authority 

1.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR 
Part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization,  EPA  retains 
enforcement  authority  under  sections 
3008.  3013.  and  7003  of  RCRA  although 
authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSVVA) 
amending  RCR.'\,  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  entirely  in 
lieu  of  the  federal  program.  The  federal 
requirements  no  longer  applied  in  the 
authorized  State,  and  EPA  could  not 
issue  permits  for  any  facilities  in  the 
State  which  the  State  was  authorized  to 
permit.  When  new,  more  stringent 
federal  requirements  were  promulgated 
and  enacted,  the  State  was  obligated  to 
enact  equivalent  authority  within 
specified  time  frames.  New  federal 
requirements  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

Under  newly  enacted  section  3006(g) 
of  RCRA.  42  U.S.C.  6926(g).  new 
requirements  and  prohibitions  imposed 
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by  the  HSWA  take  effect  in 
nonauthorized  States.  EPA  is  directed  to 
carry  out  those  requirements  and 
prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  Stdte  is  granted  authorization  to  do 
so.  While  States  must  still  adopt 
HSWA-related  provisions  as  State  law 
to  retain  final  authorization,  the  HSWA 
applies  in  authorized  States  in  the 
interim. 

2.  Effect  on  State  Authorizations 

Because  many  of  the  requirements 
that  are  being  proposed  today  to  revise 
the  existing  standards  for  management 
of  hazardous  waste  in  tank  systems  are 
imposed  pursuant  to  the  Hazardous  and 
Solid  Waste  Amendments  of  1984.  they 
would  be  applicable  in  all  States. 
Included  in  this  category  are: 
Requirements  for  underground  tanks  not 
enterable  for  inspection,  leak  detection 
including  secondary  containment  for 
new  tank  systems,  and  response 
measures  (i.e.,  requirements  in 
§§  264.196  and  265.192).  Thus,  EPA  will 
implement  these  standards  in 
nonauthorized  States  and  in  authorized 
States  until  they  revise  their  programs  to 
adopt  these  rules  and  the  revision  is 
approved  by  EPA. 

A  State  may  apply  to  receive  either 
interim  or  final  authorization  under 
section  3006{gJ(2)  or  3006fb), 
respectively,  on  the  basis  of 
requirements  that  are  substantially 
equivalent  or  equivalent  to  EPA's.  The 
procedures  and  schedule  for  State 
adoption  of  these  regulations  is 
described  in  40  CFR  271.21.  See  49  FR 
21678  (May  22, 1984).  Similar  procedures 
should  be  followed  for  section 
3006(g)(2). 

Applying  S  271.21(e)(2),  States  that 
have  final  authorization  must  revise 
their  programs  within  a  year  of 
promulgation  of  EPA's  regulations  if 
only  regulatory  changes  are  neccssar>'. 
or  within  tv/o  years  of  promulgation  if 
statutory  changes  are  necessary.  These 
deadlines  can  be  extended  in 
exceptional  cases  (4C  CFR  271,21(ej(3)). 

States  that  submit  official  applications 
for  final  authorization  less  than  12 
months  after  promulgation  of  EPA's 
regulations  may  be  approved  without 
including  standards  equivalent  to  those 
promulgated.  However,  once  authorized, 
a  State  must  revise  its  program  to 
include  standards  substantially 
equivalent  or  equivalent  to  EPA's  within 
the  time  period  discussed  above. 

Today's  announcement  also  proposes 
standards  that  will  not  be  in  effect  in 
authorized  States  since  the  requirements 
are  nut  bein^  imposed  pursuant  to  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984.  Included  in  this 


category  are  those  standards  being 
proposed  for  existing  tank  systems  that 
are  enterable  for  inspection  and  that 
have  been  subject  to  State  requirements 
considered  no  less  stringent  than  the 
federal  requirements  of  Part  264, 
Subpart  ].  Also  included  are  tanks 
subject  to  the  90-day  accumulation 
provisions  of  40  CFR  262.34.  Thus,  these 
requirements  will  be  applicable  only  in 
those  Stales  that  do  not  have  interim  or 
final  authorization.  In  authorized  States, 
the  requirements  will  not  be  applicable 
until  the  State  revises  its  program  to 
adopt  equivalent  requirements  under 
State  law. 

40  CFR  271.21(e)(2)  requires  that 
States  that  have  final  authorization  must 
revise  their  programs  to  include 
equivalent  standards  within  a  year  of 
promulgation  of  these  standards  if  only 
regulatory  changes  are  necessary,  or 
within  two  years  of  promulgation  if 
statutory  changes  are  necessary.  These 
deadlines  can  be  exended  in  exceptional 
cases  (40  CFR  271.21(e)(3)).  Once  EPA 
approves  the  revision,  the  State 
requirements  become  Subtitle  C  RCRA 
requirements. 

States  that  submit  official  applications 
for  final  authorization  less  than  12 
months  after  promulgation  of  these 
standards  may  be  approved  without 
including  equivalent  standards. 
However,  once  authorized,  a  State  must 
revise  its  program  to  include  equivalent 
standards  within  the  time  period 
discussed  above.  The  process  and 
schedule  for  revision  of  State  programs 
is  described  in  amendments  to  40  CFR 
271.21  published  on  May  22. 1984.  (See 
49  FR  21678.) 

C.  Storage  and  Treatment  of  Dioxin- 
Ccntaining  Wastes  in  Tanks 

On  January  14. 19S.5  (50  FR  197.3),  EPA 
promulgated  an  amendment  to  Part  251 
of  the  RCRA  hazardous  waste 
regulations  that  listed  w.istes  containing 
certain  chlorinated  dioxins  (CDDs), 
dibenzofurans  (CDFs),  and  phenols  and 
their  phenoxy  derivatives  as  hai'.ardous 
wastes.  Final  amendments  to  Part  264 
were  also  promulgated  that  specified 
certain  management  standards  for  the 
storage  and  treatment  of  those  wastes  in 
aboveground,  inground,  and 
underground  tanks  that  can  be  entered 
for  inspection.  Thus,  existing  \  264.200 
requires  secondary  containment  of  spills 
or  leaks  of  dioxin-containing  wastes 
from  tanks  in  accordance  with  these 
performance  standards.  Under  existing 
S  264.194(c)(2),  such  facilities  must  also 
have  procedures  in  their  contingency 
plan  for  responding  to  spills  or  leaks 
from  the  tank  into  the  containment 
system. 


Today's  proposal  would  delete  these 
special  requirements  for  permitting 
dioxin  tanks  and  substitute  the  proposed 
standards  that  would  be  applicable  to 
all  RCRA  tanks,  with  two  exceptions. 
First,  the  proposal  will  not  allow  new  or 
existing  tanks  sto.ing  or  treating  dioxin- 
containing  wastes  the  option  of  utilizing 
the  ground-water  monitoring  alternative 
instead  of  secondary-containment.  (See 
proposed  §§  265.193(e)  and  264.193(f).) 
Second,  tanks  storing  or  treating  these 
wastes  will  not  be  allowed  to  seek  a 
waiver  of  secondary-containment 
requirements  as  proposed  under 
§§  265.193(f)  and  264.193(i).  As 
discussed  in  the  Preamble  to  the 
amendments  to  Part  264,  it  is  well 
documented  that  these  extremely  toxic 
wastes  present  a  substantial  hazard  to 
human  health  and  the  environment  In 
addition,  EPA's  experience  shows  that 
these  wastes  are  particularly  difficult 
and  expensive  to  clean  up.  This 
requirement  for  containment  of  dioxin 
wastes  is  the  same  as  the  existing 
requirements  in  §  284.200. 

The  existing  standard  in 
§  264.194(c)(2)  that  requires  procedures 
in  the  contingency  plan  for  responding 
to  spills  or  leaks  of  dioxin-containing 
wastes  from  the  tank  into  the 
containment  system  becomes  applicable 
for  all  tanks  in  proposed  §  264.195(f). 

Today's  proposal  includes  several 
requirements  that  may  be  more  stringent 
than  the  existing  special  permitting 
requirements  for  dioxin.  For  example, 
today's  proposed  standards  for 
corrosion  protection  and  leak  tests  are 
not  required  under  the  existing  special 
standards.  If  EPA  issues  RCRA  permits 
to  tanks  storing  dioxin-containing 
wastes  under  the  existing  permitting 
requirements,  the  Agency  intends  to 
consider  these  concerns.  New  RCRA 
section  3005(c)(3),  added  to  RCRA  by 
the  1384  Hazardous  and  Solid  Waste 
Amendments,  provides  the  Agency  (or 
any  authorized  State)  authority  to 
require  any  terms  or  conditions  in 
permits  beyond  those  mandated  by 
current  regulations  if  such  terms  or 
conditions  are  deemed  necessary  to 
protect  human  health  and  the 
environment.  This  amendment  gives  the 
Agency  the  authority  to  incorporate  new 
requirements  in  permits  when  EPA 
intends  to  add  such  requirements  to  the 
regulations  but  has  not  yet  issued  a  final 
regulatory  amendment.  See  S.  Rep.  98- 
284,  98lh  Cong.,  Ist  Sess.  (October  28. 
1983). 

D.  Class  Permitting  for  Storage  in  Tanks 

On  July  20. 1984.  EPA  proposed  a 
standard  permit  apphcation  and 
reduced  requirements  for  a  class  of 
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facilities  (see  49  FR  29524-29550) 
consisting  of  generators  whose  only 
activity  subject  to  RCRA  permitting  is 
the  storage  of  hazardous  wastes 
generated  onsite  in  aboveground  tanks 
or  containers  for  more  than  90  days. 
Today's  proposed  amendments  will 
have  no  impact  on  most  of  these 
facilities  because  they  store  hazardous 
waste  in  containers  only,  but  will  impact 
approximately  210  facilities  that  have  at 
least  one  tank  onsite. 

IF  today's  proposed  revisions  to  the 
RCR-A  tank  standards  become  final,  the 
standard  permit  application  form  as  it 
applies  to  tanks  would  have  to  be 
modified  to  reflect  these  revisions  were 
it  to  be  applied  to  tanks.  Changes  to  the 
application  requirements  (Parts  270)  will 
be  made  in  proposed  form  at  the  time 
that  this  proposal  becomes  final  and  will 
be  tailored  to  the  final  changes  to  the 
Part  264.  Subpart  J.  standards  being 
proposed  today. 

VII.  Relationship  to  Other  EP.\ 
Programs 

A-  Regulation  of  Leaking  Underground 
Storage  Tanks  ("Lust" Program) 

Under  new  Subtitle  I  of  the  amended 
Resource  Conservation  and  Recovery 
Act  that  became  law  on  November  8. 
1984.  the  Agency  has  been  charged  to 
study,  report  on.  develop,  and 
implement  a  program  to  regulate 
underground  storage  tanks  that  contain 
"regulated  substances"  other  than 
hazardous  waste.  The  Agency  estimates 
that  there  may  be  over  3  million  such 
tanks  containing  petroleum  and 
chemical  products  that  will  eventually 
be  covered  under  this  program. 

Prior  to  the  passage  of  this  new 
statute,  the  Agency  had  begun  a 
nationwide  survey  of  approximately 
1,050  underground  tank  facilities  storing 
motor  fuels.  This  survey,  including  leak 
testing  of  approximately  500  tanks,  will 
be  completed  by  November  1985  at 
which  time  the  Agency  expects  to  report 
its  findings. 

To  avoid  any  confusion  that  might 
arise  among  the  public,  including  the 
regulated  community,  the  Agency 
believes  it  is  important  to  emphasize 
that  today's  proposed  standards  for 
hazardous  waste  tank  systems  do  not 
apply  to  this  new  and  broader 
Congressional  initiative  to  control 
underground  storage  tanks  containing 
"regulated  substances."  Today's 
proposed  revisions  should  not  be 
int<»rpreted  as  indicating  the  Agency's 
intended  regulatory  strategy  (which  is 
still  being  planned)  for  managing  the 
storage  of  regulated  substances  or  as 
establishing  precedents  for  underground 
tanks  regulated  under  Subtitle  I  of 


RCRA.  In  fact,  the  requirements 
proposed  today,  as  they  apply  to 
underground  hazardous  waste  storage 
tanks,  may  be  significantly  different  in 
many  ways  from  the  standards  that  will 
be  developed  in  the  future  for 
underground  tanks  storing  regulated 
substances. 

A  number  of  factors  underly  the 
Agency's  belief  that  two  different 
regulatory  approaches  are  necessary, 
and  will  continue  to  cause  them  to  be 
developed  separately  from  each  other. 

First,  there  are  differences  in  the 
statutory  language  of  Subtitles  C  and  I. 
Although  regulations  under  Subtitle  I. 
like  Subtitle  C,  must  be  "necessary  to 
protect  human  health  and  the 
environment,"  section  9003(b)  of  Subtitle 
I  specifies  that  EP.^  may  distinguish 
between  types,  sizes,  and  ages  of  tanks 
taking  into  account  a  number  of  factors 
including,  for  example,  current  industry 
practices  and  national  consensus  codes. 
The  legislative  history  of  this  provision 
suggests  that  Congress  intended  that 
EPA  build  upon  existing  industry 
practices  in  developing  its  regulations, 
taking  into  special  account  the  needs  of 
small  businesses. 

Another  difference  between  Subtitles 
C  and  I  is  that  Subtitle  C  requires 
implementation  of  a  permit  system  while 
Subtitle  I  does  not.  Requirements  that 
can  be  implemented  through  interaction 
between  EPA  and  the  tank  owner  or 
operator,  therefore,  would  not  be 
implementab'.e  under  Subtitle  I  in  the 
absence  of  a  permit  system. 

Other  differences  stem  from  the 
differences  in  the  nature  of  tanks  and 
the  size  of  the  tank  universe  regulated 
under  Subtitles  C  and  I.  With  respect  to 
differences  in  the  number  of  tanks 
subject  to  each  Subtitle,  the  proposed 
Subtitle  C  tank  regulations  affect  a  total 
universe  of  approximately  15,000  tanks. 
Subtitle  1,  on  the  other  hand,  may  affect 
as  many  as  3  m.illion  tanks  or  more.  A 
major  consideration  in  developing 
Subtitle  I  regulations,  therefore,  will  be 
ability  of  owners  and  operators  to 
implement  the  requirements  without 
EPA  oversight  and  EPA  ability  to 
enforce  the  requirements. 

Finally,  with  respect  to  difference  in 
the  nature  of  the  tanks  governed  by 
Subtides  C  and  I.  management  practices 
for  product  tanks  may  differ  from  those 
hazardous  waste  tanks,  thus  making 
certain  protective  measures  more 
feasible  at  one  than  the  other. 

For  example,  as  described  in  Section 
IV.B..  inventory  monitoring  of  hazardous 
waste  tank  sytems  has  several 
drawbacks.  Such  monitoring  is. 
however,  already  a  widespread  practice 
throughout  the  retail  gasoline  service 
industry,  and,  therefore,  these 


drawbacks  may  not  apply  for  tanks 
containing  petroleum  products.  For  the 
reason,  the  Agency  is  carefully 
considering  whether  it  is  feasible  and 
effective  to  require  inventory  monitoring 
as  a  management  tool  for  leak  detection 
at  least  at  existing  underground  tank 
facilities  storing  petroleum-based 
products.  Likewise,  the  effectiveness  of 
inventory  monitoring  for  other  regulated 
substance  storage  tanks  will  also  be 
evaluated. 

B.  EPA's  Ground-Water  Protection 
Strategy 

In  August  1984.  EPA  published  "A 
Ground  Water  Protection  Strategy"  (a 
copy  of  which  is  included  in  today's 
rulemaking  docket),  which  was 
developed  at  the  direction  of  the 
Administrator.  The  strategy's  main  goals 
are  to:  strengthen  State  ground-water 
protection  programs;  cope  with  currently 
unaddressed  problems  related  to 
ground-water  contamination:  create  a 
policy  framework  for  guiding  EPA 
programs;  and  strengthen  EPA's 
organization  for  ground-water 
management.  One  of  the  important 
conclusions  of  this  report  is  that  States, 
with  local  governments,  have  the 
principal  role  in  ground-water  protection 
and  management.  An  important  role  for 
EPA  in  this  area  is  to  provide  national 
environmental  leadership  and  to 
develop  a  general  program  framework 
for  ground-water  protection.  The 
strategy  provides  general  guidelines  by 
which  to  establish  consistency  in  EPA's 
ground-water  protection  programs. 
'These  guidelines  are  based  on 
recognition  that  protection  should  be 
afforded  to  a  ground-water  resource  in 
order  to  allow  the  highest  beneficial  use 
for  which  it  could  presently  or 
potentially  be  used. 

The  strategy  establishes  that  the 
protection  of  particularly  sensitive  and 
valuable  ground  water  (Class  I)  is  of 
critical  importance.  EPA  intends  to  use 
its  authorities  to  the  greatest  extent 
possible  to  provide  the  protection  that 
these  unique  and  highly  important 
resources  require.  Class  II  is  described 
as  that  ground  water  currently  used  or 
potentially  available  for  drinking  water 
or  for  other  beneificial  uses  (e.g., 
irrigation).  Under  this  strategy,  this  class 
will  receive  a  level  of  protection 
consistent  with  gound  water  standards 
under  EPA's  existing  statutes.  Class  III 
ground  water  is  described  as  that  which 
is  saline  or  otherwise  contaminated 
beyond  levels  that  would  allow  for 
drinking  or  other  beneficial  purposes 
and  is  not  hydraulically  connected  to 
Class  I  or  II  ground  waters  or  to  surface 
waters  in  a  way  that  would  allow 
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contaminants  to  migrate  to  these  waters 
and  potenlially  cause  adverse  effects  on 
human  health  or  the  environment.  The 
stratej;y  provides  that  this  ground  water 
may,  in  some  instatces,  receive  less 
protection.  For  example,  hazardous 
waste  facilities  located  over  Class  III 
areas  could  be  required  »o  meet  the 
same  technical  standards  as  f:icilitie8 
over  the  other  classes.  If,  however, 
contamination  resulting  from  human 
activity  occurs  in  Class  II!  ground 
waters,  the  extent  of  cleanup  required 
would  be  evaluated  on  a  case-by-case 
basis.  Should  contamination  pose  no 
risk  to  human  health  and  the 
environment  (if  the  ground  water  is  not 
usable  or  controls  prevent  its  use),  then, 
under  RCRA.  cleanup  requirements 
could  be  reduced  or  eliminated. 

To  implement  the  strategy,  EPA  will 
consider  a  series  of  changes  to  existing 
RCRA  rrgulations  and  may  develop  new 
regulations  or  guidelines  that  support 
the  Agency's  goal  of  providing 
consistent  levels  of  ground-water 
protection  throughout  its  programs. 
Today's  proposed  hazardous  waste  tank 
regulations  constitute  one  area  where 
the  existing  RCRA  regulations  may  need 
to  be  altered  to  be  consistent  with  the 
new  ground-water  protection  strategy. 
For  example,  the  strategy  calls  for  EPA 
to  ban  the  siting  of  new  land  disposal 
facilities  above  Class  I  ground  water 
and  to  clean  up  contamination  in  all 
cases  to  background  or  drinking  water 
standards.  Conversely,  the  strategy  also 
allows,  on  a  case-by-case  basis,  a 
reduction  or  elimination  of  requirements 
for  cleanup  over  Class  III  ground  water. 
Specific  regulatory  language  is  not  being 
proposed  today  because  the  detailed 
definitions,  criteria,  and  guidelines 
necessary  to  implement  the  strategy  are 
still  being  developed  by  EPA.  The 
Agency  requests  comment  on  these  and 
other  alternatives  for  developing  tank 
regulations  that  implement  the  ground- 
water strategy. 

Several  alternatives  that  may  be 
appropriate  for  hazardous  waste  storage 
or  treatment  tanks  include:  a  ban  of  new 
underground  tanks  from  being  located 
over  Class  I  ground  water;  special 
management  of  existing  tanks  si^uated 
over  Class  I  ground  water  (e.g., 
retrofitting  all  existing  tanks  to  include 
secondary  containment):  elimination  of 
any  cleanup  variances  (ACLs)  over 
Class  I  water;  determination  of  the 
degree  of  protection,  if  any,  needed  at 
tank  systems  over  Class  111  ground 
water,  i.e.,  possibily  eliminating 
secondary  containment  or  modifying 
ground-water  monitoring  and  leak 
testing  requirements  and  liberal  cleanup 


variances  for  tanks  located  over  Class 
III  ground  water. 

C.  Reportable  Quantities  under 
CERCLA 

Sections  10.3  (a)  and  (b)  of  CERCLA 
(nr  "Superfund  ■)  require  persons  in 
charge  of  vessels  or  facilities  to  notify 
the  National  Response  Center 
immediately  when  there  is  a  release  of 
hazardous  substances  in  quantities  that 
are  equal  to  or  greater  than  the 
reportable  quantity  (RQ)  for  that 
substance.  AH  RCR.'V  hazardous  wastes 
listed  under  RCRA  are  designated  as 
hazardous  substances  and  assigned  RQs 
under  40  CFR  302.4.  Solid  wastes 
exhibiting  characteristics  identified  in 
Subpart  C  of  Part  261  are  also  hazardous 
substances  under  CERC^LA.  As  a  result, 
RQ  releases  of  all  hazardous  wastes 
from  RCRA  tanks  must  be  reported 
pursuant  to  section  103  of  CiflRCLA, 
unless  they  are  a  federally  permitted 
release,  as  defined  under  section  101(10) 
of  that  Act. 

The  major  purpose  of  this  notification 
program  is  to  alert  government  officials 
of  releases  of  hazardous  substances  that 
may  require  rapid  response  to  protect 
public  health  and  welfare  and  the 
environment.  Under  Section  104  of 
CERCLA,  the  Federal  Government  may 
respond  whenever  there  is  such  a 
release  or  a  substantial  threat  of  release 
into  the  environment.  Thus,  the  RQ  is 
essentially  a  trigger  for  notifying  the 
government  so  that  the  need  for 
response  can  be  evaluated  and  any 
necessary  response  can  be  undertaken 
promptly.  While  experience  shows  that 
the  government  does  not  undertake  a 
field  response  to  all  reported  releases, 
reporting  will  enable  the  government  to 
make  the  appropriate  response 
deteremination.  Failure  to  report  such 
releases  may  result  in  penalties  under 
section  103(b). 

In  the  preamble  to  an  earlier  proposed 
rule,  "Notification  Requirements; 
Reportable  Quantity  Adjustments,"  the 
Agency  determined  that  releases  from 
hazardous  waste  management  facilities 
with  final  RCRA  permits  were 
considered  federally  permitted  releases 
for  purposes  of  CERCLA.  (See  48  FR 
23556,  May  25, 1933.)  It  was  also 
determined,  however,  that  this 
exemption  does  not  apply  to  facilities  in 
interim  status  pursuant  to  section  3005(e) 
of  RCRA.  Today's  proposed  revisions  to 
the  RCRA  tank  rules  do  not  change  that 
earlier  decision.  Thus,  any  releases  from 
tank  facilities  in  interim  status  must  be 
reported  to  the  NRC. 

As  discussed  in  Section  V  of  this 
Preamble,  EPA  is  today  proposing 
requirements  concerning  response  to 
and  disposition  of  leaking  or  unfit-for- 


use  tank  systems  discovered  during 
interim  status.  (See  proposed  S  265  192.) 
These  provisions  require,  among  other 
things,  that  the  EPA  Regional 
Administrator  be  notified  within  24 
hours  after  a  leak  is  discovered  under 
the  assessment  requi.''ed  in  proposed 
§  265.191.  EPA  may  choose  to  respond 
quickly  to  such  notices  to  ensure  that 
other  RCRA  requirements  in  §  265 192(a) 
are  being  met  (i.e.,  the  lank  system  is 
being  expeditiously  removed  from 
service  to  stem  the  flow  of  any  further 
releases,  and  steps  are  being  taken  to 
contain  any  surface  leakage).  Meeting 
these  initial  requirements  under  RCRA 
will  not,  however,  relieve  the  owner  or 
operator  of  the  notification  requirements 
or  any  future  liabilities  or 
responsibilities  under  CERCLA. 

Vin.  Economic  Analysis. 

The  Agency  undertook  an  analysis  of 
the  proposed  hazardous  waste  tank 
regulation  amendments  to  determine  the 
extent  of  the  associated  costs  and 
economic  impacts  on  the  regulated 
conmiunity.  "These  analyses  also 
provided  the  Agency  with  the  necessary 
information  for  determining  whether  the 
proposed  revisions  will  constitute  a 
major  rule  under  Executive  Order  12291, 
or  have  significant  small  business 
impacts  on  a  substantial  number  of 
small  businesses  as  the  Agency  is 
required  to  consider  under  the 
Regulatory  Flexibility  Act. 

The  following  discussion  summarizes 
the  methodology  and  the  results  of  the 
analyses  supporting  these  findings. 
Further  detail  of  the  cost  and  economic 
analyses  for  the  proposed  tank 
regulations  can  be  found  in  the  docket 
reports.  Cost  Analysis  of  Proposed 
RCRA  Regulations  for  Hazardous 
Waste  Tank  Facilities  and  Economic 
Impact  Analysis  of  Proposed  RCRA 
Regulations  for  Hazardous  Waste  Tank 
Facilities. 

A.  Cost  and  Economic  Impact 
Methodology 

The  analysis  found  in  these  reports  is 
based  on  the  cost  estimates  for  facilities 
sampled  in  the  Office  of  Solid  Waste's 
Regulatory  Impact  Analysis  (OSW  RIA) 
survey.  The  data  from  the  tank  and 
generator  questionnaires  indicte  that  the 
proposed  tank  regulations  could  affect 
facilities  in  a  variety  of  two  digit  SIC's. 
The  most  prominent  SICs  are  chemicals 
and  allied  products;  petroleum  and  coal 
products;  fabricated  metals;  and  electric 
and  electronic  equipment. 

EPA  estimated  incremental 
compliance  costs  for  Parts  262,  264  and 
265  for  each  sample  facility.  The  primary 
focus  of  the  proposed  revisions  is  the 
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requirements  for  secondary 
containment.  EPA  estimated  these 
facility  costs  from  cost  functions 
developed  for  tanks  based  on  material 
of  construction  and  the  size  of  the  tank. 
For  purposes  of  estimating  total  national 
costs.  EPA  assumed  a  number  of 
existing  tanks  are  leaking  on  the  basis  of 
tank  type.  age.  and  size. 

For  accumulation  tanks,  the  Agency 
estimated  the  cost  of  retrofitting  all 
accumulation  tanks  with  full  secondary 
containment.  For  storage  or  treatment 
tanks  assumed  to  be  leaking,  EPA 
estimated  the  cost  of  replacing  the  tank 
including  full  secondary  containment. 
For  storage  or  treatment  tanks  not 
assumed  to  be  leaking.  EPA  estimated 
the  least  expensive  option  of  either 
retrofitting  full  secondary  containment 
or  partial  secondary  containment/leak 
testing  and  ground-water  monitoring. 

For  the  Parts  265  and  264  revisions. 
EPA  also  included  the  cost  of  requiring 
an  assessment  of  the  integrity  of  the 
tank  system  and  corrosion  protection  for 
steel  tanks  Part  264  permitting 
standards  require  a  more  detailed  tank 
integrity  assessment.  However,  the 
difference  in  cost  between  285  and  264 
standards  are  minimal,  in  order  to 
estimate  the  economic  impacts 
associated  with  the  proposed  regulatory 
costs,  the  Agency  collected  financial 
data  for  each  facility  in  the  survey 
population.  The  analysis  of  publicly 
available  financial  information 
estimated  the  ability  of  affected 
f;  jilities.  firms,  and  industries  to  bear 
the  increased  costs  of  the  proposed 
regulations. 

The  Agency  first  estimated  net  income 
of  each  firm  in  the  OSW  RIA  database. 
To  determine  whether  compliance  costs 
for  a  facility  may  be  significant.  EPA 
investigated  whether  the  ratio  of 
annualized  compliance  costs  to  total 
annual  cash  flow  is  greater  than  20 
percent.  If  so.  a  firm  is  identified  as 
having  financial  difficulties  in  complying 
with  the  potential  regulations. 

For  firms  identified  as  such.  EPA 
examined  each  facility  s  financial  profile 
to  determine  whether  the  facihty  has 
financial  difficulty  exclusive  of  the 
proposed  compliance  costs  or  has  assets 
that  could  be  redirected  in  order  to 


finance  compliance  with  the  proposed 
requirements.  From  this  analysis,  EPA 
determined  the  extent  of  impacts  on 
facilities  for  the  Nation. 

In  order  to  determine  whether  a 
substantial  number  of  small  businesses 
would  be  significantly  affected  by  the 
proposed  regulations,  EPA  compared 
average  compliance  costs  for  small 
business  to  model  small  business  annual 
net  income  levels.  This  analysis  allowed 
the  Agency  to  determine  at  what  level 
compliance  costs  would  be  greater  than 
20  percent  of  a  small  business  annual 
ret  income. 

From  this  result  EPA  could  estimate 
the  percentage  of  small  businesses  that 
would  incur  financial  difficulty  in 
complying  with  the  proposed 
regulations.  As  suggested  in  the 
Regulatory  Flexibility  Act  guidelines,  if 
less  than  20  percent  of  the  small 
businesses  that  must  comply  with  the 
regulations  incur  financial  hardship  as  a 
result,  then  EPA  does  not  consider  the 
proposed  regulations  (o  result  in 
significant  small  business  impacts. 

B.  Cost  and  Economic  Impacts 

EPA  estimated  total  national 
compliance  costs  in  four  categories.  The 
first  category  of  compliance  costs  are 
initial  costs.  Initial  costs  are  those 
which  are  incurred  in  the  first  year,  but 
are  not  depreciable  capital  costs.  An 
example  of  an  initial  cost  is  the  tank 
integrity  assessment  requirement.  The 
second  category  of  compliance  costs  are 
the  capital  costs.  Tank  facilities  may 
incur  these  costs  in  the  first  year  or  they 
may  occur  periodically  over  the  life  of 
the  tank.  Capital  costs  are  depreciable 
costs.  An  example  of  a  capital  cost  is 
the  secondary  containment  requirement 
for  tanks. 

Third,  EPA  estimated  operating  and 
maintenance  (O&M]  compliance  costs. 
O&M  costs  are  incurred  by  tank 
facilities  periodically  during  the  year. 
These  compliance  costs  would  include 
periodic  inspections  of  monitoring 
equipment.  Finally,  EPA  estimated 
annualized  costs.  Annualized  costs 
represent  the  initial  and  capital  costs  on 
a  yearly  basis  over  the  life  of  the  tank 
plus  the  O&M  costs  on  an  annual  basis. 

The  Agency  estimated  the  total  initial 
costs  of  regulatory  Parts  265  and  264  to 


be  approximately  $18  million,  total 
capital  costs  are  about  $163  million,  and 
the  total  O&M  costs  are  about  $3 
million.  EPA  estimates  the  total  initial 
costs  of  the  regulatory  Part  262 
amendments  to  be  about  $5.5  million 
and  the  capital  costs  to  be  about  $49.5 
million  if  we  assume  all  accumulation 
tanks  are  aboveground.  If  all 
accumulation  tanks  are  assumed  to  be 
underground,  the  Part  262  total  initial 
costs  are  about  $17  million  and  the 
capital  costs  are  about  $150.5  million. 
The  Part  262  total  O&M  costs  are 
estimated  to  be  about  $2  million. 

For  the  purpose  of  estimating  the 
impacts  of  these  proposed  rule  revisions, 
costs  are  annualized  based  on  an 
average  12.9  percent  real  rate  of  return 
for  a  period  of  20  years.  The  Agency 
estimated  the  annualized  cost  of 
regulatory  Parts  265  and  264 
amendments  to  be  about  $29  million  for 
approximately  1.700  storage  and 
treatment  facilities  in  the  United  States. 
For  the  2,100  accumulation  tank 
facilities,  EPA  estimated  the  annualized 
cost  of  the  Part  262  amendment  to  be 
between  $9.8  million  and  $25.5  million. 
Thus,  the  estimated  total  national 
annualized  cost  of  the  regulatory 
proposal  is  between  $38.6  and  $54.6 
million. 

Tables  I  and  II  display  the 
incremental  costs  new  tank  facihties 
will  face  under  the  proposed  tank 
permitting  standards.  These  costs 
represent  installing  new  tanks  that 
comply  with  the  full  secondary 
containment  requirement.  As  the  tables 
indicate,  there  is  a  wide  variation  in  the 
incremental  cost  of  the  secondary 
containment  requirement,  depending 
upon  the  \y\)e  and  number  of  tanks. 

The  results  of  our  financial  analysis 
on  the  sample  facilities  indicate  that 
EPA  does  not  expect  any  plant  closure 
as  a  result  of  the  amendments  to  Parts 
262.  264,  and  265.  For  example,  EPA 
estimates  that  about  88  percent  of  the 
storage  and  treatment  tank  facilities  and 
between  76  percent  and  82  percent  of 
the  accumulation  tank  facilities  will 
incur  Annualized  compliance  costs  less 
than  one  percent  of  their  firm's  net 
income. 
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Table  I  — InsIalled  Costs  tor  New  Carbon  Steel  ABOvtCROoNO  Tanks  With  Pull  Secondary  Containment— Continued 
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Table  li— installed  Costs  for  New  Carbon  Steel  Aboveghouno  Tanks  With  Full  Secondary  Containment 
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The  mMJcfily  of  tb  ;  remaining 
lanililies  will  either  incur  r.umpliunr.e 
t;os?s  less  than  20  percent  of  net  income 
or  h;ive  assets  that  uan  be  redirected  to 
cover  compliance  costs.  Thus,  EPA  does 
not  anticip;ite  signifipanl  financial 
impacts  for  the  Nation.  As  there  are  no 
signiflcanl  financial  impacts  for 
individual  facilities  the  Ajjeucy  expects 
no  overall  price,  wage,  or  employment 
shifts  in  industries  With  facilities  using 
hazardous  waste  tanks. 

Finally,  the  small  busint^ss  analysis 
indicates  that  the  proposed  hazardous 
waste  lank  amendments  lA'ill  not  result 
in  a  stihstantial  number  of  small 
businesses  incurring  signitioant  impacts. 
Oar  analysis  indicates  that  between  17 
and  19  percent  of  the  small  businesses 
subject  to  the  regulations  will  be 
significantly  affected.  The  Regulatory 
Flexibility  Guidelines  su8};|est  that  if  le.ss 
than  20  percent  of  the  relevant  small 
businesses  are  significantly  affeited, 
then  a  Rejiulatory  Flf  \ibiiity  Analysis  is 
unnecessary.  Therefore,  although  EPA 
intends  to  improve  the  small  business 
analysis  as  the  data  improves,  thi; 
Agency  will  not  undertake  a  Rej?iii.iiory 
Flexibility  Analysis. 

IX.  Rdview  of  Supporting  Documents 
and  Request  for  Public  Comments 

EPA  invites  public  comments  on  all 
aspects  of  those  proposed  regulations, 
including  all  issued  raised  in  the 
Preamble,  in  preparing  this  proposal,  the 
Agency  has  used  several  sources  of  dat.j 
(ihe  major  sources  are  listed  beinw) 
They  have  been  plated  in  the 
rulemaking  docket,  which  may  be 
inspected  by  the  public  in  Room  S- 
212(c),  U.S.  Environmental  Proiection 
Agency,  401  M  Street,  SW..  Washington, 
D.C,  from  9:00  am  to  4:00  om;  Monday 
through  Friday,  exc  uding  nolidays. 


Copies  of  several  of  these  doi.umunts 
are  also  available  for  public  inspection 
and  review  in  the  lihrarios  of  EP.X's 
Regional  Offices. 

Although  the  Ag»^ncy  used  the 
background  documents  supporting  the 
existing  RCRA  tank  regulations,  it  based 
today  s  proposal  primarily  on 
information  that  has  been  gathered 
since  promulgation  of  the  RCRA  tank 
permitting  standards  on  January  12, 
1981.  Among  Ihe  sources  EPA  has  used 
are;  in-house  and  contractors'  studirs: 
written  communications  from  EI'A 
Regional  permitting  officials;  and  pubhc 
i.omments  on  the  January  12, 1981 
regulations  and  Pieamble.  All  these 
items  are  available  for  viewing  in  the 
public  docket  at  EPA  Headquarters.  In 
addition,  copies  of  the  major  studies  are 
avail;iule  in  the  libraries  of  EPA's 
Regional  Offices.  Comments  are 
solicited  in  regard  to  these  sources  of 
infoimtion,  especially  their  relevance  lo 
todays  proposed  rulemaking.  The 
Atjency  requests  that  these  comments  be 
suLmittsd  to  the  RCRA  Docket  Clerk 
(Do'ket  No.  3LXH,  Revised  Tank 
SfanpapHs,  Ofiice  of  Solid  Waste,  WH- 
.^02,  U.S.  Environmental  Protection 
Aserr.y,  401  M  Street.  SW.,  Washington. 
DC.  20460)  on  or  before  September  24, 
IHS."!. 

A  brief  discussion  concerning  these 
sources  of  infoi  mation  follows. 

1.  Assessment  of  the  Technical, 
Environmental,  and .\}ana}>enient 
Aspects  of  Storage  and  Treatmen!  of 
hazardous  Waste  in  Above-ground  and 
fnground  Tanks  by  SCS  Engineers 
(August  1984).  The  objectives  of  this 
EPA-sponsored  study  were  to  define 
current  practices  for  hazardous  waste 
storage  in  aboveground  and  ingnsund 
tanks;  evaluate  these  practices  in 
relation  to  data  rjn  spills  and  damages 


and  best  engineering  judgment:  eslimati; 
Ihe  relative  probability  and  magnitude 
of  releases  from  aboveground  tanks;  and 
examine  ahematives  for  prevention 
i,nd  'or  mitig.Hfion  of  releases.  She!! 
thickness  and  secondary  containment 
were  among  the  alternatives  assessed 
An  analy.'sis  included  evaluation  of 
approximaluly  2,000  releases  reported  to 
the  mutually  exclusive  SPCC  amd  PIRS 
d.'ta  systems. 

2.  A.'isessnipnt  of  tht  Technical. 
t'nv!rr>nmentpl,  and  Saf-ity  Aspects  of 
Storage  of  Hazardous  Waste  in 
Undeiground  Tanks  by  SCS  Engineers 
iFebruary  1984).  The  objectives  of  this 
siudy  were  to  define  current  practirpt 
for  hazardous  waste  storage  in 
underground  tanks:  evaluate  these 
practices  in  relation  to  data  on  spills 
and  damages  and  best  engineering 
judgment;  estimate  the  relative 
probability  and  magnitude  .of  releases 
from  underground  tanks;  and  examine 
appropriate  alternatives  for  prevention 
ann/or  mitigation  of  releases. 

3.  Seismic  Location  Standard:  The 
Physical  Effects  ofSeitn^ic  Events  on 
Hazardous  Waste  Facilities  and  The 
Risks  Assoi  kited  with  Earthquake 
Damage  ut  Hazardous  Waste  Facilities 
by  Livermivre  Associated  Research 
Group,  Inc.  (LARG).  I  December  1982) 
This  report  assessed  the  impact  of 
seismic  events  on  hazardous  waste 
management  facilities,  including  tanks 
1  anks  w  ere  reported  to  be  a  major 
contributor  to  the  risk  of  release  of 
haza:dous  waste  due  lo  seismic  activity 

4.  A  Brief  In-House  StaUstical 
Summary  of  an  1981  National  Survey 
Data  He:  Hazardous  Waste  Tanks.  This 
statistical  summ.ary,  which  is  based  on  \ 
EPA-sponsored  national  survey  data, 
presents  significant  characteristics  of  a 
sampling  of  actual  hazardous  waste 
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tank  facilities  (e.g..  age  of  lank,  design 
capacity,  material  of  constrncfion) 
■    5.  National  Sun  ey  of  Hazardous 
IVaste  Gfn^rclors  end  Treaiment. 
Storage,  and  Disposal  Facilities 
R^'Sulcted  under  RCRA  in  1961  by 
VVestat  Inc.  (.April  1984).  This  report 
summarizes  the  methodology  and 
findings  of  an  extensive  national  survey 
of  hazardous  waste  generators  and 
treatment,  storage,  and  disposal 
facilities  regulated  undepSiibtitle  C  of 
RCRA. 

6.  Cost  of  Analysis  of  Proposed  RCRA 
Regulations  for  Hazardous  Waste  Tank 
Facilities  by  ICF,  Inc.  (February  1985). 
The  purpose  of  this  study  was  to 
develop  regulatory  cost  functions  for 
facilities  with  hazardous  waste  tanks. 
These  cost  functions  are  based  on  tanks 
at  model  facilities  developed  by  EP\ 
from  the  OSW  lank  sur\ey  (see  No.  4 
abovt).  The  cost  functions  are  used  to 
estimate  regulatory  costs  for  the  actual 
facilities  in  the  survey  sample.  The 
facility  costs  are  extrapolated  to 
national  costs  and  are  used  to  determine 
expected  economic  impacts  resulting 
from  the  regulations. 

7.  Economic  Impact  Analysis  of 
Proposed  RCRA  Regulations  for 
Hazardous  Waste  Tank  Facilities  by 
ICF,  Inc.  (January  1985).  The  purpose  of 
this  study  was  to  estimate  the  financial 
effects  of  the  requirements  on  the 
regulated  community.  The  study  also 
analyzes  the  expected  impacts  on  small 
businesses  to  determine  whether  a 
regulatory  flexibility  analysis  is 
necessary.  Finally,  the  report  examines 
economic  impacts  in  terms  of  changes  in 
prices,  number  of  employees,  and 
output. 

8.  A  B.-.ef  Compilation  of  Hazardous 
Waste  Tank  Damage  Cases  Impacting 
or  Threatening  Community  Drinking 
Water  Well  Systems  (May  7, 1984).  This 
brief  in-house  survey  of  some  of  the 
Agency's  data  bases  provides  a  brief 
illustration  of  some  of  the  known  or 
suspected  causes  of  releases  from  tanks 
that  may  be  impacting  or  threatening 
community  dnriking  water  well  systems 
at  various  sites  throughout  the  United 
States. 

9.  EPA  Permit-writer  Memos  on  the 
Subject  of  Minimum  Shell  Thickness. 
Memos  from  many  of  the  EPA  Regional 
Offices  and  Headquarters  offices  that 
are  involved  in  the  permitting  of 
hazardous  waste  storage  facilities  were 
obt.sined  on  the  topic  of  minimum  shell 
thickness. 

As  the  memos  show,  the  EPA  Regions 
are  generally  unanimous  in  their  opinion 
concerning  the  minimum  shell  thickness 
requirements:  they  are  difficult  to 
implement:  they  have  placed  an 
unnecessary  burden  on  many  owners 


and  operators  of  tank  facilities, 
especially  those  vvith  secondary 
containment:  and  they  have  only  a 
limited  effect  in  controlling  releases 
from  tanks. 

10.  Public  Comments  on  the  January 
12.  1981.  RCRA  Tank  Permit  Standards. 
All  the  public  comments  received  on  the 
tank  regulations  promulgated  in  1981 
and  a  summary  of  them  are  included  in 
the  docket  at  EPA  Headquarters.  These 
comments  were  considered  liy  EP-A  in 
developing  today's  proposal. 

X.  Schedule  for  Public  Hearings 

The  .Agency  will  hold  three  public 
hearings  on  today's  proposal.  They  are 
scheduled  to  convene  at  three  different 
locations  and  at  the  dates  indicated 
below: 

1.  August  9.  1985 — Washington.  D.C. 
Department  of  Health  and  Human 

Services.  North  Auditorium.  330 
Independence  Avenue  SVV.. 
Washington.  D.C.  20201 

2.  .August  13.  73185— Chicago.  Illinois 
The  Westin  Hotel  OHare,  6100  River 

Road.  Rosemont.  Illinois  flOOlB 

3.  .August  15.  1985 — San  Francisco. 

California 
San  Francisco  Hilton  &  Towers. 

Pacific  Room.  330  O'Farrell  Street. 

San  Francisco,  California  94102 
The  hearings  will  begin  at  9:30  a.m.,  with 
registration  at  9:00  a.m.  The  hearings 
will  end  at  4:30  p.m.,  unless  concluded 
earlier.  Anyone  wishing  to  make  a 
statement  at  the  hearing  should  notify, 
in  writing,  Ms.  Geraldine  Wyer.  Public 
Participation  Officer.  Office  of  Solid 
Waste  [WH-5621.  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
W ashington.  DC.  20460. 

Oral  and  written  statements  may  be 
submitted  at  the  public  hearing.  Persons 
who  wish  to  make  oral  presentations 
must  restrict  them  to  15  minutes  and  are 
encouraged  to  have  written  copies  of 
their  com.plete  comments  for  inclusion  in 
the  official  record. 

XI.  Compliance  With  Executive  Order 
12291 

Sections  2  and  3  of  Executive  Order 
12291  (48  FR  13193,  February  9. 1981) 
require  that  a  regulatory  agency 
determine  whether  a  new  regulation  will 
be  'major"  and.  if  so.  that  a  Regulatory 
Impact  .Analysis  be  conducted.  A  major 
rule  is  defined  as  one  that  is  likely  to 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more:  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  and  local  government 
agencies,  or  geographic  regions:  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment. 


productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprib.es  in  domestic  or  export 
markets. 

Today's  proposal  of  revised  standards 
for  RCRA  tank  facilities  will  have  none 
of  the  .ibove  effects.  Because  the 
proposed  amendmer.ts  do  not  meet  the 
definition  of  a  major  regulation,  the 
Agency  is  not  conducting  a  Regulatory 
Impact  Analysis  at  this  time.  However. 
EPA  will  perform  a  risk  analysis  to 
support  the  final  rule.  EPA  has  prepared 
background  information  supporting  this 
determination:  this  documentation  is  in 
the  Economic  Impact  Analysis  Report, 
which  may  be  examined  at  the  RCRA 
Public  Docket  Office. 

These  proposed  amendments  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  pursuant  to  Section  6  of  the 
Executive  O'der. 

XII.  Paperwork  Reduction  Act 

Pursuant  to  Section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980.  the 
reporting  and  recordkeeping  provisions 
of  today's  proposed  rule  have  been 
submitted  for  OMB  approval.  Comments 
on  these  requirements  should  be 
submitted  to  the  Office  of  Information 
and  Rej:ulatory  Affairs,  OMB.  726 
)ackson  Place  NW..  Washington.  DC. 
20503,  marked:  Attention— Desk  Officer 
for  EPA.  Should  EPA  promulgate  a  final 
rule,  the  .Agency  will  respond  to 
comments  by  OMB  or  the  public 
regarding  the  information  collection 
provisions  of  the  rule. 

XIII.  Regidatory  Fle.xibUity  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et.  seq.).  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  (i.e..  small  business,  small 
organizations,  and  small  governmental 
jurisdictions.)  No  regulatory  flexibility 
analysi^is  required,  however,  if  the 
head  of  the  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

EPA  has  conducted  some  analysis  of 
the  impacts  on  small  businesses,  which 
is  included  in  the  Economic  Impact 
Analysis  Report  (EIAR).  However,  the 
forthcoming  small  quantity  generator 
rule  may  require  facilities  generating 
between  100-1000  kg/mo  to  comply  with 
the  requirements  specified  in  today's 
proposal.  The  EIAR  does  not  include  the 
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potential  impact  on  small  businesses  of 
the  small  quantity  generator  rule.  The 
EIAR  is  available  for  public  viewing  in 
the  docket  for  today's  proposal. 

On  the  basis  of  the  analysis 
conducted  thus  far.  EPA  has  determined 
that  the  proposed  rule,  if  promulgsled. 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects 

4n  CFH  Part  260 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials. 
Waste  treatment  and  disposal. 

40  CFR  Part  262 

Hazardous  materials.  Waste 
treatment  and  dLsposal.  recycling. 

40  CFR  Part  264         j 

Hazardous  materials.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Security  measures.  Surety 
bonds.  Waste  treatment  and  disposal. 

40  CFR  Part  265         I 

Hazardous  materials.  Packaging  and 
containers,  Reporting  and  recordkeeping 
requirements.  Security  measures.  Surety 
bonds.  Waste  treatmpnt  and  disposal. 
Water  supply.  j 

40  CFR  Port  270        | 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste. 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 
Water  supply. 

Dated'.  June  14,  1985. 
Lee  M.  Thomas. 
Administrator. 

For  the  reasons  set  out  in  the 
Preamble,  it  is  proposed  to  amend  40 
CFR  Chapter  I  as  set  forth  below: 

PART  260— HAZARDOUS  WASTE 
MANAGEMEr4T  SYSTEM:  GENERAL 

40  CFR  Pt:rt  260  is  amended  ai* 
follows: 

1.  The  authority  citation  for  Pari  260  is 
revised  to  read  as  follows: 

Authority:  Sees.  10o8,  2a)2(a|.  3001  through 
.}007.  3010.  3014.  3015.  $017.  3018.  and  3019  of 
the  Solid  Waste  Dispotal  Act.  as  amended  by 
the  Resource  Conservation  and  Recovery  Act 
of  1976,  as  amended  (42  U.S.C.  6905.  6qi2(a), 
«921  through  6927.  6930.  69:.4.  693.1.  6937.  6938. 
and  6939). 

2.  It  is  proposed  to  amend  $  260.10  by 
adding  the  following  terms  and 
definitions  in  alphabetical  order 


§  260.10    Definitions. 

■  •  *  •  • 

"Above-ground  tank"  (A'GT)  means  a 
device  meeting  the  definition  of  "tank" 
in  §  260.10  and  that  is  situated  in  such  a 
way  that  the  base  of  the  tank  is  at  or 
above  the  plane  of  ground  level. 

•  »         »         •         • 

"Ancillary  equipment"  means  any 
device  used  to  distribute,  meter,  or 
control  the  fiow  of  hazardous  waste  to 
or  fron.  the  storage  or  treatment  tank(s). 
including  but  not  limited  to  such  devices 
as  piping,  fittings,  flanges,  gaskets, 
valves,  and  pumps. 

•  •        *        •        > 

"Corrosion  expert"  refe's  to  a  person 
who,  by  reason  of  his  knowledge  of  the 
physical  sciences  and  the  principles  of 
engineering  and  mathematics,  acquired 
by  a  professional  education  and  related 
practical  experiences,  is  qualified  to 
engage  in  the  practice  of  corrosion 
control  on  buried  or  submerged  metal 
piping  systems  and  metal  tanks.  Such 
person  may  be  a  registered  professional 
engineer  or  may  be  a  person  certified  as 
being  qualified  by  the  National 
Association  of  Corrosion  Engineers  if 
such  licensing  or  certification  includes 
suitable  experience  in  corrosion  control 
on  buried  or  submerged  mrtal  piping 
systems  and  metal  tanks. 
«        •        «        *        * 

"E.Msring  tank  system  '  means  a  tank 
system  that  is  used  for  the  storage  or 
treatment  of  hazardous  waste  and  that 
is  in  operation,  or  for  which  installation 
has  commenced,  on  or  prior  to  (put  in 
effective  date  of  these  regulations). 

'  Installation  will  be  considered  to  have 
commenced  if  the  owner  or  operator  has 
obtained  all  Federal.  State,  and  local 
approvals  or  permits  necessary  to  begin 
physical  construction  of  the  site  or 
installation  of  the  tank  system  and 
either  (1)  a  continuous  onsite  physical 
construction  or  installation  program  has 
begun,  or  (21  the  owner  or  operator  has 

.  entered  into  contractual  obligations — 
which  cannot  be  canceled  or  modified 
without  substantial  loss — for  physical 
construction  of  the  site  or  installation  of 
the  tank  system  to  be  completed  within 
8  reasonable  time. 

•  *        •        •        • 

"Ingruund  tank"  (IGT)  means  a  device 
meeting  the  defiriition  of  "lank"  in 
§  260.10  that  is  situaied  to  any  degree 
vvithin  the  ground,  i.e..  below  the  plane 
of  ground  level,  but  is  neither  completely 
buried  nor  situated  so  that  the  tank 
bottom  is  above  the  plane  of  ground 

level. 

•  •         •         •         * 

"Leak-detection  system"  means  a 
system  for  providing  the  capability  to 
detect  within  24  hours  the  failure  of 


either  the  primary-  or  secondary- 
containment  structure  or  the  presence  of 
liquid  in  the  secondary-containment 
structure.  Such  a  system  may  consist  of 
operational  controls  (i.e.,  inspections)  or 
a  device  designed  to  detect  leaks. 

•  •        *        *        « 

"New  tank  system"  means  a  tank 
system  for  which  installation  has 
commenced  after  (put  in  the  effective 
date  of  these  regulations).  (See 
definition  of  existing  tank  system  for  the 
determination  of  when  installation  has 

commenced.) 

•  .        •        *        • 

"Tank  system"  means  any  storage  or 
treatment  tank  and  the  ancillary 
equipment  associated  with  that  tank.  It 
does  not  include  the  secondary 
containment  system  associated  with  the 

tank  system. 

«         •         *         «         « 

"Underground  tank"  (UGT)  means  a 
device  meeting  the  definition  of  "tank" 
in  §  200.10  whose  entire  surface  arSa  is 
wholly  submerged  within  the  ground 
(i.e..  totally  below  the  surface  of  and 
covered  by  the  ground),  or  is  otherwise 
covered  with  a  material  so  that 
expeditous  inspection  of  the  tank's 
exterior  surface  area  is  precluded 


PART  262— STANDARDS  APPLICABLE 
TO  GENERATORS  OF  HAZARDOUS 
WASTE 

40  CFR  Part  262  is  amended  as 
follows: 

3.  The  authority  citation  for  Part  262  is 
revised  to  read  as  follows: 

Autiiority:  Sees.  1006,  2002.  3001,  3002.  ;}<X13. 
3004.  SCJO.'i.  rir.t  3017  of  the  Solid  Was!,; 
IJisposHl  Ac!,  as  amended  by  the  Resouri;!- 
Conservation  and  Recovery  Act  of  1976.  ah 
amended  (42  U  S.C.  6906.  691.?.  6922.  6923. 
6.924,  692rj  Hnd  ftiB"). 

4.  It  is  proposed  to  amend  §  2b2.34  by 
revising  paragraph  (a)(1).  adding  a  new 
paragraph  (a){2J  and  redesignating 
paragraphs  (a)(2)  through  (a)(4)  as 
paragraphs  (a)(3)  through  (a)(5)  as 
follows: 

§  262.34    Accumulation  time. 

(a)  A  generator  may  accumulate 
hazardous  waste  onsite  for  90  days  or 
less  without  a  permit  or  without  having 
interim  status  provided  that:     J 

(1)  The  waste  is  placed  in  opfltainers 
and  the  generator  complies^th  Subpart 
I  of  40  CFR  Part  265,  or  the  waste  is 
placed  in  tanks  and  the  generator 
complies  with  §§  265.192(a)(l)-(4), 
265.194(a)-(c),  265.196.  265.197  (a)  and 
|b),  2G5.198  and  265,199  of  Subpart  J  of 
40  CFR  Part  265; 
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(2)  Tanks  that  are  used  to  accumulHte 
hazardous  waste  are  provided  with 
secondary'  containment  equivalent  tu 
that  prescribed  in  §  265.193{bHc)  within 
1  year  of  the  effective  date  of  those 
sections: 

(3)  The  date  upon  which  each  penud 
of  accumuiation  begins  is  clearly 
marked  and  visible  for  inspection  on 
each  container. 

(4)  While  being  accumulated  onsite. 
each  container  and  tank  is  labeled  or 
marked  clearly  with  the  words. 

■Mitzardous  Waste;"  and 

(5)  The  generator  complies  with  the 
requirements  of  owners  or  operators  m 
Subparts  C  and  D  of  40  CFR  Part  2f>5. 
and  with  §  265.1C 


PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE.  AND  DISPOSAL 
FACIUTIES 

40  CI-R  Fart  254  is  amended  as 

follows: 

5.  The  Authority  citation  for  Part  2B4 
IS  revised  to  read  as  follows: 

Authority:  Sees.  1006.  TOaz  3(XH.  and  3(IUS 
(if  the  Solid  Waste  Disposal  Act  as  amended 
by  the  Resource  Conservation  and  Recover^' 
Act  of  1976.  as  dmended  (4L'  CSC  ^W, 
6R12(<<).  6024.  and  esrjSl 

6.  It  is  proposed  to  amend  the  Table  of 
Contents  and  heading  of  Part  264. 
Subpart  I — Tanks  by  revising  it  to  read 


StJbpart  i— Tank  Systems 

254.'.«)     Atv'icabilJty 

aj4.15n     Desi^  of  lank  nyiiemsi 

2»V4  192     In»;alliition  of  new  tank  sy!«?wtui 

264.193    Secondary  containment. 

2b4  1«4    C'Cne.-al  operat!n{i  requirements 

264  19.S     Inspections 

264  t«*     Response  to  and  dispositio.n  of 

Iprikinf!  or  unfil-for-use  tank  systems 
264  I •J7    Closure  and  post-closure  care. 
264198    Special  requirements  for  (gniiahte  or 

reactive  mrasles. 
264.199    Special  rp(|u:reinep.(s  f(>r 

incompatitile  wnstes. 


$264.15    iAm«nd«dl 

7.  It  is  proposed  to  amend  S  264.15 
General  inspection  requirements  in 
paragraph  (b)(4)  by  removing  the 
reference  to  '5  264.194"  and  addin^j 

5  264.195 '. 

§264.73    lAnwndedl 

8.  It  is  proposed  to  amend  S  264.73 
Operating  record  requirements  in 
paragraph  (b)(6)  by  adding  a  reference 
to    5  264.192" 


9.  It  is  proposed  to  amend  i  254.110  in 
Subpart  G — Closure  and  Post-closure  by 
adding  a  new  paragraph  (b|(3): 

$264,110     AppttcabiHty. 

ib)  •   •   • 

(3)  Tank  systems  to  the  e.\tent  that 
these  sections  are  made  applicable  to 
such  facilities  in  §  264.197 

•  •  •  •  • 

to.  It  IS  prti;)osed  to  amend  {  264.140 
in  Subpart  tl — Financial  Requirements 
by  adding  a  new  paragrsiph  (b|(3|- 

§264.140     Applicability. 

•  •  •  •  • 

(b)-    •    • 

(3)  Tank  systems  to  the  e.xtent  that 
these  Sections  are  made  applicable  to 
such  facilities  in  {  264.197 

•  •  •  •  • 

11  It  is  proposed  to  amend  the 
Subpart }—  Tank  Systems  requirements 
by  revising  the  Subpart  as  follows: 

Subpart  J— Tank  Systems 

§  264. 190     App1lcat>itity. 

The  renuirenif rts  of  this  Subpart 
apply  to  owners  and  operators  of 
facilities  that  u.se  tank  systems  for 
storing  and/or  treating  hazardous  waste 
e\cept  as  otherwise  provided  in  \  264.1 
of  this  Part 

$264,191    Design  of  tank  systam*. 

Owners  or  operators  of  tank  systems 
mi..st  obtain  and  submit  to  the  Regional 
.Administrator  a  written  assessment  by  a 
qualified  registered  professional 
engineer  of  the  system's  structural 
integrity  and  acceptabilty  for  the  storing 
and  treating  of  hazardous  waste.  This 
assessment,  which  will  be  used  by  the 
Regional  Administrator  to  judge  the 
acceptabilty  of  the  tank  system  design, 
must  include,  at  a  minimum,  the 
following  info.'mation: 

(a)  For  new  tank  systems: 

(1)  Design  standardts)  according  to 
which  the  tank  is  constructed; 

(2)  Design  standa.''d{s)  according  to 
which  the  ancillary  equipment  is 
constructed:  and 

(3)  Hazard  characteristics  of  the 
waste(s)  to  be  handled. 

(b)  For  existing,  used,  and  reused 
tanks  sj.Ntems: 

(1)  Design  3tandard(s).  if  available, 
according  to  which  the  tank(s)  and 
piping  system  components  were 
constructed: 

(2)  Description  of  the  tank  system 
(e.g..  size,  age,  material  of  construction); 

(3)  Hazard  characteristics  of  the 
waste(s)  that  have  been  and  will  be 
handled; 


(4)  Estimated  remaining  life  of  the 
tank  system:  and 

(5)  Results  of  a  leak  test  that  is 
capable  of  detecting  a  leak  equal  to  or 
greater  than  0.05  gallons  per  hour  (for 
underground  tank  systems)  or  an 
internal  inspection  (for  above-  and 
inground  tank  systems)  performed 
within  the  past  year. 

(cl  For  all  metal  tank  systems  in 
which  all  or  part  of  the  tank  system  is  or 
will  be  in  contact  with  the  soil,  a 
determination  by  a  corrosion  expert  of; 
(1)  Factors  affecting  the  potential  for 
corrosion,  including  but  not  limited  to: 

(i)  Soil  moisture  content: 

(ii)  Soil  pH: 

(ill)  Soil  sulfides  level; 

(iv)  Soil  resistivity; 

(v)  Structure  to  soil  potential; 

(vi)  Influence  of  nearby  underground 
metal  structures  (e.g..  piping): 

(vii)  Existence  of  stray  electric 
current: 

(viii)  Existing  corrosion-protection 
measures  (i.e..  coatinRS.  cathodic 
protection). 

and  (2)  the  t>pe  and  degree  of  corrosion 
protection  needed  to  ensure  the  integrity 
of  the  tank  system  for  its  intended  life, 
consisting  of  one  or  more  of  the 
following: 

(i)  Corrosion-resistant  materials  of 
construction  such  as  special  alloys, 
fiberglass  reinforced  plastic,  etc.; 

(ii)  Corrosion-resistant  coating  (such 
as  epoxy.  fiberglass,  etc.) 

(iii)  Cathodic  protection  (i.e.. 
impressed  current  or  sacrificial  anodes); 
or 

(iv)  Electrical  isolation  devices  such 
as  insulating  joints,  flange.s.  etc. 

Not*. — 1  !ie  practices  de'>r.ribed  in  the 
.Ndtional  .Association  of  Corrosion  F.iigineers 
(\ACE1  standard.    Recommended  Practice 
(RP-02-85) — Control  of  External  Corrosion  on 
Metallic  Biirifd.  Partially  Bu.ned.  or 
Sulimerged  Liquid  Storage  Systems."  and  the 
American  Petroleum  Institute  (API) 
Publication  1632,  Cathodic  Protection  of 
I  'nderground  Petroleum  Storage  Tanks  and 
P'p-ns  Systems,  may  be  used  as  guidelines  in 
providing  corrosion  protection  for  tank 
systems 

(d)  For  underground  tank  system 
components  that  are  likely  to  be 
affected  by  vehicular  traffic,  a 
determination  of  design  or  operational 
measures  th«t  will  protect  the  tank 
system  against  potential  damage;  and 

(e)  Design  considerations  to  ensure 
that: 

(1)  Tank  foundations  will  maintain  the 
load  of  a  full  tank:  and 

(2)  Tank  systems  will  be  anchored  to 
prevent  flotation  and/or  dislodgment 
where  the  tank  system  is  placed  in  a 
saturated  zone,  or  is  located  within  a 
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seismic  fault  zone  subject  to  the 
standards  of  §  254.18(a). 

S  264. 1 92    Installation  of  new  tank 
system  a. 

(a)  The  owner  or  operator  must  ensure 
that  proper  handling  procedures  are 
adhered  to  in  order  to  prevent  damage 
to  the  tank  system  during  installation. 
Prior  to  covering,  enclosing,  or  placing  a 
new  tank  system  in  use,  a  qualified 
installation  inspector  or  a  qualified 
professional  registered  engineer  who  is 
trained  in  the  proper  installation  of  tank 
systems  must  inspect  the  system  for  the 
presence  of  any  of  the  following  items: 

(1)  Weld  breaks: 

(2)  Punctures; 

(3)  Scrapes  of  protective  coatings: 

(4)  Cracks: 

(5)  Corrosion; 

(6)  Other  structural  damage  or 
inadequate  construction/installation. 

All  discrepancies  must  be  remedied 
before  the  system  is  placed  in  service 

(b)  Backfill  material  must  be  a 
noncorrosive.  porous  substance.  Tanks 
that  are  placed  underground  must  be 
carefully  backfilled  so  that  the  backfill 
is  placed  completely  around  the  tank 
and  compacted  to  ensure  that  the  tank  is 
fully  and  uniformly  supported. 

(c)  All  tanks  and  ancillary  equipment 
must  be  tested  for  tifhtness  prior  to 
being  covered,  enclosed,  or  placed  in 
use.  All  leaks  must  be  remedied  Jirfore 
the  system  is  placed  in  sprvice. 

(d)  Piping  systems  must  be  supported 
dnd  protected  against  physical  damase 
nnd  excessive  stress  owing  to 
settlement,  vibration,  expansion,  or 
contraction.  | 

Note. — The  piping  sysiitrm  ■.REtuilatiuii 
pnicediires  descnljed  i^  .Wl  PuWicaSion  IB15 
(November  1979|.  Inftii-'dUon  of 
Uni!t"-^rujtt<i  Peiwltcm  Stonifie  Systema,  or 
ANSI  Slandard  031.3.  "retn.leiim  Refinery 
Piping."  and  ANSI  S'.aSdHrd  B31.4  "Liquid 
Petroleum  Transportation  Piping  System." 
muy  be  used  an  guidelines  for  proper 
ins'Hiiation  of  piping  systems. 

|e)  The  owner  or  operntor  must 
provide  the  type  and  degree  of  corn>8Min 
protection  determined  L>y  the  Regional 
Administrator  to  be  necessary  to  ensAire 
the  integrity  of  the  tank  system  for  its 
intended  life,  based  on  the  information 
provided  under  §  264.191(c).  A  corrosion 
expert  must  supervise  the  installation  of 
any  cathodic  protection  system. 

(f)  Written  statements  by  those 
persons  required  to  supervise  the 
instcillation  of  tank  systems  in 
■accordance  with  the  requirements  of 
paragraphs  {a)-{e)  of  this  section  which 
attest  that  the  tank  system  was  properly 
installed,  must  be  kept  on  file  at  the 
facility.  These  written  statements  must 


also  include  a  certification  as  required 
in  §  270.11(d) 

§  264.193    Secondary  containment. 

(a)  Except  as  allowed  under 
paragraphs  (f).  (g).  (h).  and  (i)  of  this 
section,  a  tank  system  must  be  designed, 
installed,  and  operated  with  a 
secondary  containment  system  that: 

(1)  Prevents  any  migration  of  wastes 
or  accumulated  precipitation  out  of  the 
tank  system  to  the  soil  ground  water  or 
to  surface  water  at  any  time  during  the 
use  of  the  tank  system; 

(2)l)etects  and  collects  any  releases 
of  waste  and  accumulated  precipation 
until  the  collected  material  can  be 
removed: 

(3)  Removes  or  permits  the  removal  of 
spilled  or  leaked  waste  and 
accumulated  precipitation  in  as  timely  a 
manner  as  is  necessary  to  prevent 
releases  from  the  secondary 
containment  system. 

(b)  To  meet  the  requirements  in 
paragraph  (a)  of  this  section  all 
secondary -containment  systems  must  be 
at  a  minimum: 

(1)  Constructed  of  or  lined  with 
materials  that  are  compatible  with  the 
wa8te(s)  to  be  placed  in  the  tank  system 
and  must  have  sufficient  strength  and 
thickness  to  prevent  failure  owing  to 
pressure  gradients  (including  static  head 
and  external  hydrological  forces), 
physical  contact  with  the  v%'aste  to 
which  it  is  exposed,  climiitic  conditions, 
the  stress  of  installation,  and  the  stress 
of  daily  operation  (including  stresses 
from  nearby  vehicular  traffic); 

12)  Placsd  on  a  foundation  or  base 
capable  of  providing  support  to  the 
secondary  contairjnent  system  and 
resistance  to  pressure  gradients  above 
and  below  the  system  and  capable  of 
preventing  failure  owing  to  settlement, 
compression,  or  uplift' 

(3)  Provided  with  a  leak-detection 
system  that  is  designed  or  operated  so 
that  it  will  detect  the  presence  of  any 
release  of  hazaradous  waste  or 
accumulated  liquid  in  the  secondary 
containment  system  within  24  hours  of 
entry  of  the  liquid  into  the  system; 

(4)  Sloped  or  otherwise  designed  or 
operated  to  drain  and  remove  liquids 
resulting  from  leaks,  spills,  or 
precipitation: 

(5)  Designed  or  operated  to  contain 
110  percent  of  the  design  capacity  of  the 
largest  tank  within  its  boundary; 

(6)  Designed  or  operated  to  prevent 
ran-on  or  infiltration  of  precipitation 
into  the  secondary  containment  system 
unless  the  collection  system  has 
sufficient  excess  capacity  in  addition  to 
that  required  in  paragraph  (b){5)  of  this 
section  to  contain  run-on  or  infiltration. 
Such  additional  capacity  must  be 


sufficient  to  contain  precipitation  from  a 
25  year,  24  hour  rain  storm. 

Notes. — If  the  collected  material  is  a 
hazardous  waste  under  Part  261  of  this 
Chapter,  it  is  subject  to  management  as  a 
hararadous  waste  in  accordance  with  all 
applicable  requirements  of  Parts  262  through 
265  of  th.s  chapter.  If  the  collected  matenal  is 
discharged  through  a  point  source  to  waters 
of  the  United  States,  if  is  subject  to  the 
requL-ements  of  sections  307  and  402  of  the 
Clean  Water  Act.  as  amended. 

(c)  Secondary  containment  for 
aboveground,  inground.  and 
underground  tanks  must  include  one  or 
more  of  the  following  devices: 

(1)  A  liner  (external  to  the  tank); 

(2)  A  vault; 

(3)  A  double-walled  tank;  or 

(4)  An  equivalent  device  as  approved 
by  the  Regional  Administrator. 

(d)  In  addition  to  the  requirements  of 
paragraphs  (a),  (b),  and  (c)  of  this 
section,  liners,  vaults,  and  double- 
walled  tank  systems  must  satisfy  the 
following  requirements: 

(1)  External  liner  systems  must  be: 
(i)  Free  of  cracks  or  gaps;  and 

(ii)  Installed  to  cover  all  surrounding 
earth  likely  to  come  into  contact  with 
the  waste  if  released  from  the  tank(s) 
(i.e.,  capable  of  preventing  lateral  as 
well  as  vertical  migration  of  the  waste). 

(2)  Vault  systems  (concrete)  must  be: 
(i)  Constructed  as  an  continuous 

structure  with  chemical  resistant  water 
stops  in  place  at  all  joints  (if  any); 

(ii)  Provided  with  an  interior  coating 
that  is  compatible  with  the  stored  waste 
for  the  purpose  of  preventing  migration 
of  waste  through  the  concrete  and  also 
an  exterior  moisture  barrier  to  prevent 
migration  of  moisture  into  the  vault;  and 

(iii)  Provided  with  a  noncorrosive 
porous  fill  material  around  the  tank  if 
the  waste  being  stored  meets  the 
definition  of  ignitable  waste  under 
§  261.21  of  this  chapter. 

(3)  Doub!e-v.  ailed  tanks  must  be: 
(i)  Designed  as  a  integral  structure 

(i.e..  an  inner  tank  with  an  outer  shell) 
80  that  any  release  from  the  inner  tank 
is  contained  by  the  outer  shell: 

(ii)  Protected,  if  constructed  of  metal, 
from  both  corrosion  of  the  primary  tank 
interior  and  of  the  external  surface  of 
the  outer  shell:  and 

(iii)  Provided  with  a  built-in  leak 
monitor. 

Note. — ^The  provisions  outlined  in  the  Steel 
Storage  Tank  Institute's  (STI)  "Standard  for 
Dual  Wall  Underground  Steel  Storage  Tenks" 
may  be  used  as  guidelines  for  the  design  of 
underground  stee!  double-walled  tanks. 

(e)  Ancillary  equipment  associated 
with  tanks  must  be  provided  with 
secondary  containment  (e.g.,  trench, 
double-walled  piping)  that  meet  the 
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requirements  of  (a)  and  (b)  of  this 
section. 

(f)  As  an  alternative  to  complying 
with  the  full  secondary'  containment 
requirements  of  paragraphs  (a),  (b).  (c). 
(d).  and  (e)  of  this  section,  the  owner  or 
operator  of  an  existing  tank  sy&tem. 
except  for  those  used  to  store  or  treat 
EP.\  Hazardous  Waste  Nos.  FO20.  F021. 
F022.  F023.  F028.  and  F02r.  may 
implement  a  ground-water  monitoring 
program  in  accordance  with  the 
requirements  of  paragraph  [g]  of  this 
Section.  Owners  or  operators  who 
choose  to  implement  a  ground-water 
monitoring  program  in  lieu  of  complying 
with  the  secondary-contdinment 
requiremtnts  of  §  264.193(aHp)  "lusl 
also  ir.stdil  partial  secondary 
containment  for  any  above  ground 
portion  of  the  tank  system,  consisting  of 
a  leak-proof  base  and  diking  that  meet 
the  requirements  of  S  264.193  (a),  (b). 
and  (d)(1). 

(g)  The  ground-water  monitoring 
requirements  of  this  section  apply  to 
owners  and  operators  of  tank  systems 
that  do  not  have  full  secondary 
contain.Tienf  in  accordance  with 
p.iragraphs  (ciHe)  of  this  section. 
Owners  and  operators  subject  to  this 
section  must  comply  with  the  following 
requirements: 

(1)  The  owner  or  operator  must  install 
a  ground-water  monitoring  system  at  a 
compliance  point  to  be  specified  in  the 
permit  by  the  Regional  .Administrator. 

(i)  The  compliance  point  is  a  vertical 
surface  located  at  the  Hydraulically 
downgradient  limit  of  the  Wdste 
management  area  that  extends  down 
into  the  uppermost  aquifer  un(?crlying 
the  tank  system. 

(ii)  The  waste  management  area  is  the 
limit  projected  in  the  horizontal  plane  of 
the  area  covered  by  the  tank  system. 
The  waste  management  area  includes 
any  horizontal  space  taken  up  by  the 
tank  or  any  ancillary  equipment 
connected  to  the  tank. 

(iii)  If  the  facihty  contains  more  than 
one  tanji  system,  the  waste  management 
area  is  described  by  an  imaginary  line 
circumscribing  the  several  tank  systems. 

(2)  The  owner  or  operator  must 
monitor  for  indicator  parameters  (e.g.. 
specific  conductance,  total  organic 
carbon,  or  total  organic  hulogen).  waste 
constituents,  or  reaction  products  that 
provide  a  reliable  indication  of  the 
presence  of  hazardous  constituents  in 
ground  water.  The  Regional 
Administrator  will  specify  the  indicators 
or  constituents  to  be  monitored  in  the 
facility  permit,  after  considering  the 
following  factors: 

(i)  The  types,  quantities,  and 
concentrations  of  constituents  in  wastes 
contained  in  the  tank  system; 


(ii)  The  mobility,  stability,  and 
persistence  of  waste  constituents  or 
their  reaction  products  in  the 
unsaturated  zone  beneath  the  tank 
system: 

(iii)  The  detectability  of  indicators, 
waste  constituents,  and  reaction 
products  in  ground  water;  and 

(iv)  The  concentration  or  values  and 
coefHcients  of  variation  of  proposed 
monitoring  parameters  or  constituents  in 
the  ground-water  background. 

(3)  The  ground-water  monitoring 
system  required  by  this  section  must 
comply  with  the  following  requirements: 

(i)  The  ground-water  monitoring 
system  must  consist  of  a  sufficient 
number  of  wells,  installed  at  appropriate 
locations  and  depths  to  yield  ground- 
wafer  samples  from  the  uppermost 
aquifer  that: 

(A)  Represent  the  quality  of 
background  water  that  has  not  been 
affected  by  leakage  from  a  tank  system: 
and 

(B)  Represent  the  qunlily  of  ground 
water  passing  through  the  compliance 
point. 

(ii)  if  a  facility  contains  more  than  one 
tjnk  system,  separate  ground  water 
monitoring  systems  are  not  required  for 
each  tank  system  provided  that 
provisions  for  sampling  the  ground- 
water in  the  upper-most  aquifer  will 
enable  detection  and  measurement  at 
the  compliance  point  of  monitoring 
parameters  or  constituents  from  the  tank 
systems  that  have  entered  the 
environment. 

(iii)  All  monitoring  wells  must  be 
cijsed  in  a  manner  that  maintains  the 
integrity  of  the  monitorirg-wel!  bore 
ho^.  This  casing  must  be  screened  or 
perforated  and  packed  with  gravel  or 
sand,  where  necessary,  to  enable 
collection  of  ground-water  samples.  The 
annular  space  (i.e.,  the  space  between 
the  bore  hoio  and  well  cat»ing)  above  the 
sample  depth  must  be  sealed  to  prevent 
contamination  of  samples  end  the 
ground-water. 

(iv)  The  ground-water  monitoring 
program  must  include  consistent 
sampling  and  analysis  procedures  that  ' 
are  designed  to  ensure  monitoring 
results  that  provide  a  reliable  indication 
of  ground-water  quality  below  the  waste 
management  area  and  that  accurately 
measure  monitoring  parameters  or 
constituents  in  ground-water  samples. 
At  a  minimum,  the  program  must  include 
procedures  and  techniques  for 

(A)  Samples  collection; 

(B)  Sample  preservation  and 
shipment: 

(C)  Analytical  procedures;  and 

(D)  Chain  of  custody  control. 

(v)  The  ground-water  monitoring 
program  must  include  a  determination  of 


the  ground-water  surface  elevation  each 
time  ground  water  is  sampled. 

(4)  The  owner  or  operator  must 
establish  a  background  value  for  each  of . 
the  monitoring  parameters  or 
constituents  specified  in  the  permit 
pursuant  to  paragraph  (g)(2)  of  this 
section.  I'he  permit  will  specify  the 
background  values  for  each  parameter 

or  specify  the  procedures  to  be  used  to 
calculate  the  background  values.  The 
owner  or  operator  must  comply  with  the 
following  requirements  in  developing 
the  data  base  used  to  determine 
background  values: 

(i)  Background  groundwater  qualify 
for  a  monitoring  parameter  or 
constituent  must  be  based  on  data  from 
quarterly  sampling  of  wells  upgradient 
from  the  waste  management  area  for 
one  year. 

(ii)  Background  quality  may  be  bd.sed 
on  sampling  of  wells  that  are  not 
upgradient  from  the  waste  management 
area  where  hydrogeological  conditions 
do  not  allow  the  owner  or  operator  to 
determine  what  wells  are  upgradient:  or 
sampling  at  other  wells  will  provide  an 
indication  of  background  ground-water 
quality  that  is  as  representative  or  more 
representative  than  that  provided  by  the 
upgradient  wells. 

(iii)  In  developing  the  data  base  used 
to  determine  a  background  value  for 
each  parameter  or  constituent,  the 
owner  or  operator  must  take  a  minimum 
of  four  s.imples  from  tlie  entire  system 
used  to  determine  background  ground- 
water quality  each  time  the  system  is 
sampled. 

(5)  The  owner  or  operator  must 
determine  ground-water  qi:ality  at  enih 
monitoring  well  at  the  compliance  point 
at  least  semi-annually  duiing  the  active 
life  of  the  tank  system  (including  any 
clobure  and  post-closure  care  period 
required  under  t  264.196).  The  owner  cr 
operator  must  express  the  ground-water 
quality  at  each  monitoring  well  in  e  form 
necessary  for  the  determination  of 
statistically  signiHcant  increases 

(6)  The  owner  or  operator  must 
determine  whether  there  is  a 
statistically  significant  increase  over 
background  values  for  any  parameter  or 
constituent  specified  in  the  permit 
pursuant  to  paragraph  (g)(2)  of  this 
section  each  time  he  dc^termines  ground- 
water quality  at  the  compliance  point 
under  paragraph  (g)(5)  of  this  section. 

(i)  In  determining  whether  a 
statistically  significant  increase  has 
occurred,  the  owner  or  operator  must 
compare  the  ground-water  quality  at 
each  monitoring  well  at  the  compliance 
point  for  each  parameter  or  constituent 
to  the  background  value  for  that 
parameter  or  constituent,  according  to 


<) 
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the  statistical  procedure  specified  in  the 
permit  under  paragraph  (g)(7)  of  this 
section. 

(ii)  The  owner  or  operator  must 
determine  whether  there  has  been  a 
statistically  stgniri;:ant  increase  at  each 
monitoring  well  at  the  compliance  point 
within  a  reasonable  time  period  after 
completion  of  sarapliog.  The  Regional 
Administrator  will  specify  that  time 
period  in  the  facility  permit,  after 
considering  the  complexity  of  the 
statistical  test  and  the  availability  of 
laboratory  facilities  to  perform  the 
analysis  of  ground-water  samples. 

(7)  The  owner  or  operator  must  use 
the  following  statistical  procedure  in 
determining  whether  background  values 
or  concentration  limits  have  been 
exceeded: 

(i)  If  the  background  value  has  a 
sample  coefficient  of  variation  less  than 
l.(X): 

(A)  The  owner  or  operator  must  take 
at  least  four  portions  from  a  sample  at 
each  well  at  the  compliance  point  and 
determme  whether  the  difference 
between  the  mean  of  the  constituent  at 
each  well  (using  all  portions  taken)  and 
the  background  value  for  the  constituent 
is  significant  at  the  0.05  level  using  the 
Cochran's  Approximation  to  the 
Behrens-Fisher  Student's  t-'est  as 
described  in  Appendix  FV  of  this  part.  If 
the  test  indicates  that  the  difference  is 
significant,  the  owner  or  operator  must 
repeat  the  same  procedure  (with  at  least 
the  same  number  of  portions  as  used  in 
the  first  test)  with  a  fresh  sample  from 
the  monitoring  well,  ff  this  second  round 
of  analyses  indicates  that  the  difference 
is'significant.  the  owner  or  operator 
must  conclude  that  a  statistically 
significant  change  has  occurred:  or 

(B)  The  owner  or  operator  may  use  an 
equivalent  statistical  procedure  for 
determining  whether  a  statihtical 
procedure  for  determining  whether  a 
statistically  significant  change  has 
occurred.  "The  Regional  Administrator 
will  specify  such  a  procedure  in  the 
facility  permit  if  he  finds  that  the 
alternative  procedure  reasonably 
balances  the  probability  of  falsely 
identifying  a  non-leaking  tank  system 
and  the  probability  of  failing  to  identify 
a  leaking  tank  sy&tem  in  a  ma.aner  that 
is  comparable  to  that  of  the  statistical 
procedure  described  in  paragraph 
(g}(7)(i)(A)  of  this  section. 

(ii)  In  all  other  situations,  the  owner  or 
operator  must  use  a  etalistical  procedure 
providing  reasonable  confidence  that 
the  migration  of  hazardous  constituents 
from  a  tank  system  into  and  through  the 
aquifer  will  be  indicated.  The  Regional 
Administrator  will  specify  a  statistical 
procedure  in  the  facility  that  he  finds: 


(A)  Is  appropriate  for  the  distribution 
of  the  data  used  to  establish  background 
values  or  concentration  limits;  and 

(B)  Provides  a  reasonable  balance 
between  the  probability  of  falsely 
identifying  a  non-leaking  tank  system 
and  the  probability  of  failing  to  identify 
a  leaking  tank  system. 

(8)  The  owner  or  operator  must 
determine  th?  ground-water  flow  rate 
and  direction  in  the  uppermost  aquifer 
at  least  annually. 

(9)  If  the  owner  or  operator 
determines,  pursuant  to  paragraph  (g)(6) 
of  this  section,  that  there  is  a 
statistically  significant  increase  for 
parameters  or  constituents  specified 
pursuant  to  paragraph  (g)(2)  of  this 
section  at  any  monitoring  well  at  the 
compliance  point,  he  must: 

(i)  Notify  the  Regional  Administrator 
of  this  finding  in  writing  within  seven 
days.  The  notification  must  indicate 
what  indicators  or  constituents  have 
been  detected;  and 

(ii)  Assess  the  integrity  of  the  tank 
system  by  conducting  a  leak  test  (of 
underground  system)  in  accord  with 
paragraph  (h)  of  this  section  and  by  a 
thorough  inspection  of  any  aboveground 
or  inground  tank  systems. 

(h)  All  underground  tank  systems  that 
do  not  have  full  secondary  containment 
that  meets  the  requirements  of  this 
section  must  be  leak  tested  at  least 
semi-annually  in  accordance  with  the 
following: 

(1)  A  leak  test  of  every  underground 
tank  to  detect  any  leak  equal  to  or 
greater  than  0.05  gallon  per  hour  and 

(2)  A  leak  test  of  all  underground 
piping  to  detect  any  leak  equal  to  or 
greater  than  0.05  gallon  per  hour,  or  a 
pressure  drop  of  5  pounds  per  square 
inch  per  minute. 

(i)  Except  for  tanks  used  to  store  or 
treat  EPA  Hazardous  Waste  Nos.  FO20. 
F021.  F022.  F023.  F026.  and  F027.  the 
owner  or  operator  may  be  exempted 
from  all  or  part  of  the  requirements  of 
this  Section  if  the  Regional 
Administrator  finds,  as  a  result  of  a 
demonstration  by  the  owner  or  operator, 
that  alternative  design  and  operating 
practices,  together  with  location 
characteristics,  will  prevent  the 
migration  of  any  hazardous  waste  or 
hazardous  constituents  into  the  ground 
water  or  surface  water  at  any  future 
time. 

In  deciding  whether  to  grant  an 
exemption,  the  Regional  Administrator 
will  consider 

(1)  The  nature  and  quantity  of  the 
wastes; 

(2)  The  proposed  alternate  design  and 
operation; 

(3)  The  hydrogeologic  setting  of  the 
facility,  including  the  thickness  of  soils 


present  between  the  tank  system  and 
ground  water;  and 

(4)  .All  other  factors  that  would 
infiuence  the  quality  and  mobility  of  the 
hazardous  constituents  and  the  potential 
for  them  to  migrate  to  ground  water  or 
surface  water. 

§  264.194    General  operating  requirements. 

(a)  Hazardous  wastes  or  treatment 
reagents  must  not  be  placed  in  a  tank 
system  if  they  could  cause  the  tank  or  its 
ancillary  equipment  to  rupture,  leak,  or 
corrode,  or  otherwise  fail  before  the  end 
of  its  intended  life. 

(b)  The  ovvTier  or  operator  must  use 
appropriate  controls  and  practices  to 
prevent  spills  and  overflows  from  tank 
or  secondary  contairmient  systems. 
These  include  at  a  minimum: 

(1)  Spill  prevention  controls  (e.g.. 
check  valves,  drj-  disconnect  couplings): 

(2)  Overfill  prevention  controls  (e.g., 
automatic  feed  cutoff  or  bypass  to  a 
standby  tank):  and 

(3)  Maintenance  of  sufficient 
freeboard  in  uncovered  tanks  to  prevent 
overtopping  by  wave  or  wind  action  or 
by  precipitation. 

§  264.195    Inspections. 

(a)  The  owner  or  operator  of  a  tank 
system  must  develop  a  schedule  and 
procedure  for  inspecting  overfill 
controls,  where  present  (e.g..  level- 
sensing  devices,  high-level  alarms, 
waste  feed  cutoff  and  bypass  systems). 

(b)  The  owner  or  operator  must 
inspect  at  least  once  each  operating  day: 

(1)  The  aboveground  portions  of  the 
tank  system,  if  any,  to  detect  corrosion 
or  leaking  of  waste  from  fixtures,  joints, 
and  seams;  and 

(2)  Data  gathered  from  continuous 
monitoring  and  leak  detection 
equipment,  if  any.  (e.g..  pressure  or 
temperature  gauges,  monitoring  wells, 
leak-detection  devices)  to  ensure  that 
the  tank  system  is  being  operated 
according  to  its  design. 

(c)  The  owmer  or  operator  must 
inspect  on  at  least  a  weekly  basis  the 
construction  materials  of,  and  the  area 
immediately  surrounding  the  externally 
accessible  portion  of  the  tank  system 
and  the  secondarj- -containment  system, 
to  detect  erosion  or  signs  of  leakage 
(e.g.,  wet  spots,  dead  vegetation). 

(d)  The  owner  or  operator  must 
inspect  cathodic-protection  systems,  if 
present,  according  to,  at  a  minimum,  the 
following  schedule  to  ensure  that  they 
are  properly  functioning: 

(1)  The  operation  and  components  of 
impressed  current  systems  must  be 
inspected  at  least  monthly  for  such 
items  as:  anode  deterioration,  rectifier 
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malfunction,  power  interruption,  and 
rectifier  output; 

(2)  The  anode  output  of  a  sachHcial 
anode  system  must  be  inspected  at  le;isl 
semiannually:  and 

(3)  The  tank  system  to  soil  potential 
measurement  must  be  conducted  at  least 
annually  to  ensure  a  minimum  level  of 
-0  85  volts. 

(e)  A  schedule  and  procedure  must  be 
developed  for  assessing  the  overall 
condition  of  the  tank  system.  The 
schedule  and  procedure  must  be 
adequate  to  detect  obvious  cracks, 
leaks,  and  corrosion  or  erosion  that  may 
lead  to  cracks  or  leaks  The  frequ»*ncy  of 
these  assessments  mu.st  be  based  on  the 
material  of  construction  of  the  tank  and 
Its  ancillary  equipment,  the  age  of  the 
system,  the  type  of  corrosion-  or 
erosion-pro^'ction  used,  the  rate  of 
corrosion  or  erosion  observed  during  the 
previous  mspection,  and  the 
characteriatirs  of  the  waste  being  stored 
or  treated. 

Not*. — The  piactii.es  dtft.ntMni  in  t.hp  ,\Pt 
Publication  Guide  for  Inspection  of  Rcfuiery 
E^uipoiont.  Chapter  XIII.  "Airiiosptitfric  and 
l.<ji«(-PreMure  Storage  Tanks."  4th  edition. 
IWI.  may  be  us«d  a»  guidelines  for  i>»M><i.4ri)i 
thf  overall  cundilion  of  the  tuni.  s\s'>'m 

1264.196    Response  to  and  (hspovition  of 
IVAking  or  untn-fornise  tank  syiterRf . 

(d)  As  part  of  the  contingem  y  pbn 
required  under  Subpart  D  of  Part  2tt4. 
the  owner  or  operator  must  specify 
pnxredurei  for  responding  to  spills  or 
leakage  from  tanks,  including 
procedures  for  expeditious  renv)\ai  of 
leaked  or  spilled  waste.  These 
procedures  must  be  available  for  review 
by  EPA  upon  request  and  must  include: 

(1)  Measures  fur  containing  any 
v'si'jie  contamination  resulting  from  a 
rebdse  from  the  tank  system  that  h^s 
occu.'red  or  is  occurring: 

(2J  Measures  for  immedidte  removal 
of  waste  from  the  tank  and  containment 
system: 

(3)  Procedures  for  conductinx 
assessments  of  the  risk  to  human  health 
and  the  environment  owning  to  a 
release  from  a  tunk  system  and  the 
remedial  actions  necessary  to  mittgate 
the  severity  of  a  release: 

(4)  Steps  for  obtaining  pnor  to 
returning  repaired  or  replaced  ti<nJi 
systems  or  secondary-containment 
systems  to  service,  a  certifir.ation  by  a 
qualified  rf=gistered  professional 
engineer  that  the  system  is  capable  of 
handling  hazardous  waste  for  the 
intended  useful  life  of  the  tdnk  system 
without  permitting  its  release  into  the 
environment.  This  certification  must  be 
submitted  in  writing  to  the  Regional 
Administrator  at  least  seven  (7)  days 


prior  to  the  system  being  returned  to 
service. 

(b)  The  owner  or  operator  must 
promptly,  in  accordance  with  the 
procedures  set  forth  in  the  contingpni  y 
plan,  remedy  .iny  malfunction, 
deterioration,  leak,  spill,  or  crat  k 

9  284.197    C!3«ur«  and  post-ctc&ura  c«r«. 

(a)  At  closure  of  a  tank  sj  stem,  the 
owner  or  operator  must  remove  or 
decontaminate  all  residues, 
contaminated  containment  system 
components  (liners,  etc.).  contaminated 
soils,  and  structures  and  equipment 
contaminated  with  waste  and  man.ige 
them  as  hazardous  waste  unless 

<(  261. 3fd)  of  this  chapter  applies. 

(b)  If.  after  removing  or 
decontaminct'ing  all  residues,  and 
making  all  reasonable  efforts  to  e'ferl 
removal  or  d'^contamin  ition  of 
contaminated  components,  roi's. 
structures,  and  equipment  as  required  in 
paragraph  |a)  of  this  section,  the  own:>r 
or  operator  finds  that  not  all 
contaminated  soi's  can  be  practicably 
removed  or  decontami.natt;d.  he  must 
close  the  tank  system  and  peJorm  post 
closure  care  in  accordance  with  the 
closure  and  post-closure  care 
requirements  that  apply  to  Kmdfills 

(S  264.310). 

Ic)  The  closure  plan  foi  the  t.ink 
system  under  §  264.12  must  include 
di'tails  for  complying  with  paragraph  (a| 
of  this  section. 

(d)  The  owner  or  operator  of  a  tank 
system  that  does  not  comply  with  the 
hjil  secondary  containment 
requirements  of  S  264.193(a)-(d).  must.  |.) 
Include  in  the  closure  plan  for  the  tank 
system  under  i  264.112  both  a  plan  for 
complying  with  paragraph  (a)  of  this 
.section  and  a  contingent  plan  for 
complying  with  paragraph  (b)  of  this 
sociion  in  case  not  all  contarniriated  soil 
can  be  practicably  removed  at  closurfr: 
and  (li)  prepare  a  contingetit  post- 
closure  plan  under  |  2t>4.118  for 
complying  with  para^^iaph  (bj  of  thi.<> 
section  in  case  not  al!  contaminated  soil 
can  be  practicably  removed  at  closure. 

(e)  The  cost  estimates  for  closjre  and 
post-closure  care  must  be  calculated  in 
accordance  wilh  the  requirements  under 
IS  2t»4.142  and  204.144.  respectively 

i  264. 1M     Sp«cial  rvqutrefT^nts  tor 
ignitaM*  or  reactive  wastes. 

(a)  Ignitable  or  reactive  vsaste  must 
not  be  placed  in  a  tank  system,  unless: 

(1)  The  waste  is  treated,  rendered,  or 
mixed  before  or  immediately  after 
placement  in  the  tank  system  so  that  the 
resulting  waste,  mixture,  or  dissolved 
material  no  longer  meets  the  definition 
of  ignitable  or  reactive  waste  under 


§§•201.21  or  2Jbl.23  of  this  Chapter,  and 
8  264.17(b)  is  complied  with:  or 

(2)  The  waste  is  stored  or  treated  in 
such  a  way  that  it  is  protected  from  any 
material  o^onditions  that  may  cause 
the  waste  to  ignite  or  react;  or 

(3)  The  tank  system  is  used  solely  for 
emergencies. 

(b)  The  owner  or  operator  of  a  facility 
where  ignitable  or  reactive  waste  is 
stored  or  treated  in  a  tank  system  must 
comply  with  the  requirements  for  the 
maintenance  of  protective  distances 
between  the  waste  management  area 
and  any  public  ways,  streets,  alleys,  or 
an  adjoining  property  line  that  can  bo 
built  upon  as  required  in  Tables  2-1 
through  2-6  of  the  National  Fire 
Protet  tion  Association's  "Flammable 
artd  Combustible  Liquids  Code"  (1977  oi 
1981}.  (incorporiliid  by  reference,  see 
5  260  11) 

1)264.199    Special  requirements  foi 
Incompaiibic  wattes. 

(a)  Incompatible  wastes,  or 
incompatible  w<>stes  and  materials, 
must  not  be  placed  in  the  same  tank 
system,  imle.ss  §  264.1 7|b)  is  complied 
wiJh. 

(b)  H:izur({ou8  xvaste  must  not  be 
placed  in  an  unwashed  tank  that 
pieviou-li  h(;ld  an  incompatible  waste 
or  material,  unless  i  254  17fbl  is 
complied  with 


part  26^— interim  status 
standards  for  owners  and 
operatops  of  hazardous  waste 
treatment,  storage.  and 
Disposal  facilities 

40  CFR  Part  265  is  amended  as 
follows: 

12.  The  Authority  ci'ativm  for  Part  2»i,S 
i»  revised  to  read  as  follows: 

Autboiity:  Si:<ji.  VJOO.  2ri02(H.1.  30i>4.  MJtKt. 
d.nJ  :h]1.5  of  tliM  Saiid  Waste  D:3p<jsaj  Act.  ub 
art.ended  liy  the  Res.iurce  Conservntion  and 
Recovery  Act  of  19"6.  as  amended  (42  I'.S.C 
H««5.  m^2^n],  6924.  692.5,  and  69.15). 

13,  It  is  proposed  to  amend  the  Table 
of  Contehts  and  the  heading  of  Part  265, 
Subpart  J — Tanks  by  revising  it  to  read- 

•  •  •  •  * 

Subpart  J— Tanh  Systems 

265  190     AppJK  dlirlity. 

265.191     Assessment  and  ceitificiiiiun  uf 

tank  system  s  intogrity. 
2H5  192    Knaponse  to  and  disposition  of 

leaking  or  unfit-for-use  tank  systems 

265.193  Secondary  containment. 

265.194  Cpenersi  operating  requirements 

285. 195  Waste  analysis  and  trial  tests. 
265196     Inspections. 

265.197     Closure  and  post-rlosiire  rare 
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Sec.  I 

265.198  Special  requirerttenU  for  ignitable  or 
c^active  wastes. 

265.199  Special  requirements  for 
incompatible  wastes. 

.         .         .         .         j 

§265.13    [AnwfKiMl]. 

14.  It  is  proposed  to  amend  §  265.13 
General  waste  analysis  requirements  in 
paragraph  (b)(6)  by  removing  the 
reference  to  "265.193"  and  adding 
"265.195". 

§265.15    (Am«nd«d) 

15.  It  is  proposed  to  amend  §  265.15 
General  inspection  requirements  in 
paragraph  (b)(4)  by  removing  the 
reference  to  "265.194"  and  adding 
"265.196". 

§265.73    (A(n«r>d«d] 

16.  It  is  proposed  to  amend  S  265.73 
Operating  record  requirements  in 
paragraph  (b)(3)  by  removing  the 
reference  to  "265.193"  and  adding 
"265.195."  and  in  paragraph  (b)(6)  by 
adding  a  reference  to  "265.194". 

17.  It  is  proposed  to  amend  §  265.110 
in  Subpart  G— Closure  and  post-closure 
by  revising  paragraph  (b)  to  read: 

§265.110    Applicabfilty. 

•  •  •  •  • 

(b)  Sections  265.117-265.120  (which 
concern  post-closure)  apply  to  the 
owners  and  operators  of: 

(1)  All  hazardous  waste  disposal 
facihties:  and 

(2)  Tank  systems  to  the  extent  that 
these  sections  are  made  applicable  to 
such  facilities  in  S  265.197. 
*•*«■* 

18.  It  is  proposed  to  amend  §  265.140 
in  Subpart  H — Financial  requirements 
by  revising  paragraph  (b)  to  read: 

§265.140    Applicablltty. 

•  *  •  *  * 

(b)  The  requirements  of  §§  265.144 
and  265.145  and  265.146  apply  only  to 
owners  and  operators  of: 

(1)  Disposal  facilities:  and 

(2)  Tarik  systems  to  the  extent  that 
these  Sections  are  made  applicable  to 
such  facilities  in  §  265.197. 

•         >         *         •         • 

19.  it  is  proposed  to  amend  the 
Subpart  J — Tank  Systems  requirements 
by  revising  the  Subpart  as  follows: 

Subpart  J— Tank  Systems 

§265^.190    Appltcablltty. 

The  regulations  in  this  subpart  apply 
to  owners  or  operators  of  facilities  that 
use  tanks  to  treat  or  store  hazardous 
waste,  except  as  otherwise  provided  in 
S  265.1  of  this  part. 


§  265.191    AMMsment  and  certification  of 
tanic  system's  integrity. 

(a)  For  each  tank  system  that  does  not 
have  full  secondary  containment 
meeting  the  requirements  of  265.193(b)- 
(d).  the  owner  or  operator  must  submit 
an  assessment  of  the  tank  system  to  the 
Regional  Administrator  within  6  months 
of  the  effective  date  of  these  revisions  to 
the  regulations.  Such  assessment  must 
include: 

(1)  A  leak  test  of  every  underground 
tank  to  detect  any  leak  equal  tc  or 
greater  than  0.05  gallon  per  hour: 

(2)  A  leak  test  of  all  underground 
piping  to  detect  a  leak  equal  to  or 
greater  than  0.05  gallon  per  hour,  or  a 
pressure  drop  of  5  pounds  per  square 
inch  per  minute; 

(3)  For  tank  systems,  other  than 
underground  tanks  and  underground 
piping  that  do  not  have  full  secondary 
containment  meeting  the  requirements 
of  §  265.193(b)-(d),  an  assessment  of 
each  tank  system  by  a  qualified 
registered  professional  engineer.  This 
assessment  must  address  cracks,  leaks, 
corrosion,  or  erosion. 

Note. — The  practices  described  in  the  API 
Pubhcation.  Guide  for  Inspection  of  Refinery 
Equipment.  Chapter  XIII.  "Atmospheric  and 
Low-F>ressure  Storage  Tanks."  4th  edition. 
1981.  may  be  used  as  guidelines  in  conducting 
the  assessment  of  a  tank  system. 

(b)  For  those  metal  tank  systems  at 
which  all  or  part  of  the  tank  system  is  in 
contact  with  the  soil,  the  owner  or 
operator  must,  within  1  year  of  the 
effective  date  of  these  revisions  to  the 
regulations,  have  a  corrosion  expert 
conduct  a  determination  of  factors 
affecting  the  potential  for  corrosion, 
including  but  not  limited  to: 

(1)  Soil  moisture  content; 

(2)  Soil  pH; 

(3)  Soil  sulfides  level; 

(4)  Soil  resistivity; 

(5)  Structure  to  soil  potential; 

(6)  Influence  of  nearby  underground 
metal  structures  (e.g..  piping); 

(7)  Existence  of  stray  electric  current; 
and 

(8)  Existing  corrosion-protection 
measures  (i.e..  coatings,  cathodic 
protection). 

§  265.192    Response  to  and  disposition  of 
leaking  or  unfit-for-use  tank  systems. 

(a)  A  tank  system  found  to  be  leaking 
must  be  immediately  removed  from 
service  and  its  owner  or  operator  must 
satisfy  the  following  requirements: 

(1)  The  flow  or  addition  of  hazardous 
waste  into  the  tank  system  must  be 
immediately  stopped; 

(2)  The  remaining  hazardous  waste  in 
the  tank  system  or  its  secondary 
containment  (if  any)  must  be  removed 
as  quickly  as  possible  and  no  later  than 


24  hours  after  detection  of  the  leak  so 
that  no  further  release  of  hazardous 
waste  is  permitted  to  occur  and 
inspection  or  repair  of  the  tank  system 
can  be  performed; 

(3)  Necessary  steps  must  be 
immediately  taken  to  contain  any  visible 
contamination  resulting  from  a  release 
from  the  tank  system  that  has  occurred   . 
or  is  occurring; 

(4)  The  Regional  Administrator  must 
be  notified  within  24  hours  after    ' 
confirmation  of  the  leak;  and 

(5)  An  estimation  of  the  extent  of 
release  of  hazardous  waste  or 
constituents  of  hazardous  waste  to  the 
environment  must  be  performed  and 
reported  to  the  Regional  Administrator 
within  30  days  of  detection  of  a  release. 

Note. — The  Regional  Administrator  may. 
on  the  basis  of  any  information  received  that 
there  is  or  has  been  releases  of  hazardous 
waste  into  the  environment,  issue  an  order 
under  RCRA  section  300e(h)  requiring 
corrective  action  or  such  other  response  as 
deemed  necessary  to  protect  human  health  or 
the  environment. 

Note.— See  §  265.15(c)  for  the  requirements 
necessary  to  remedy  a  failure.  Also,  sections 
103  (a)  and  (b)  of  CERCLA  require  the  owner 
or  operator  to  notify  the  National  Response 
Center  at  (800)  424-8802  of  the  release  of  any 
■'reportable  quantity." 

(b)  Tank  systems  taken  out  of  service 
in  accordance  with  (a)  of  this  Section  or 
that  are  judged  to  present  a  hazard  for 
continued  use  as  hazardous  waste 
storage  or  treatment  units  as  a  result  of 
the  assessment  of  §  265.191(a)(3)  must 
be: 

(1)  Closed  in  accordance  with  the 
requirements  of  §  265.197.  or 

(2)  Repaired.  Repaired  tank  systems, 
prior  to  being  returned  to  service  for  the 
management  of  hazardous  waste,  must 
be  certified  by  a  qualified  registered 
professional  engineer  to  be  capable  of 
storing  or  treating  hazardous  waste  for 
the  intended  life  of  the  tank  system 
without  permitting  its  release  into  the 
environment.  This  certification  must  be 
based  upon  assessments  performed  in 
accordance  with  §§  265.191  (a)  and  (b) 
and  must  be  submitted  in  writing  to  the 
Regional  Administrator  at  least  7  days 
prior  to  the  tank  system's  being  returned 
to  service,  or 

(3)  Replaced.  If  an  interim  status  tank 
system  is  replaced  with  another  tank 
system,  the  replacement  system  is 
regarded  as  having  ftiterim  status.  Such 
tank  systems  must  have  full  secondary 
containment  in  accordance  with  the 
requirements  of  §5  265.193  (b)  and  (c) 
and  must  be  certified  by  a  qualified 
registered  professional  engineer  to  be 
capable  of  storing  or  treating  hazardous 
waste  for  the  intended  life  of  the  tank 
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system  without  permitting  its  release 
into  the  environmert.  This  cerlifii.at'on 
must  be  based  upon  dn  assessment 
performed  in  accordance  with 
§§  265.191  (a)  ar.d  |bl  and  must  be 
^submitted  to  the  Regional  Administrator 
it  least  7  dajs  prior  to  bringing  the  tank 
^vstcm  i.ato  use. 

S5. 193    Secondary  containment. 

|a)  In  order  to  minimize  the  release  of 
hazardous  waste  or  constituents  of 
hazardous  waste  to  the  env!n)nment.  all 
tanks  and  a.^cilIar>  eciMipmcnt  must, 
within  1  year  of  the  effective  date  of 
these  revised  regulotiors.  bt;  provided 
with  full  secondary  containment  that 
meets  the  requirements  of  paragraphs 
(b).  (c),  and  (d)  of  this  Section. 

|b)  Full  secondary  containment 
systems  must  be: 

(1)  Designed,  installed,  and  operated 
to  prevent  any  migration  of  wastes  or 
accumulated  liquid  out  of  the  system  to 
the  soil  or  ground  water  or  to  surface 
water  at  any  time  during  the  intended 
life  of  the  tank  sysfe.T.;  and 

(2)  Capable  of  detecting  and  collecting 
any  waste  or  leak  and  accumulated 
liquids  until  the  collected  material  can 
be  removed. 

(c)  To  meet  the  requirements  of 
paragraphs  (b)  and  (d).  secondary- 
coniainmenl  systems  must  be  at  a 
minimum: 

(1)  Constructed  of  or  lined  with 
materials  that  are  compatible  with  the 
waste(s)  to  be  placed  in  the  lank,  system 
and  must  have  sufficient  strength  -and 
thickness  to  prevent  failure  owing  to 
pressure  gradients  (mcludrng  static  head 
and  external  hydrological  forces), 
physical  contact  with  the  waste  to 
which  it  is  exposed,  climatic  conditions, 
the  stress  of  installation,  and  the  stress 
of  daily  operation  (including  stresses 
from  nearby  vehicular  traffic): 

(2)  Placed  on  a  foundation  or  base 
capable  of  providing  support  !o  the 
secondary  containment  system  and 
resistance  to  pressure  gradients  above 
and  below  the  system  owing  to 
settlement,  compression,  or  uplift: 

(J)  Provided  w  ith  a  leak-detection 
system  that  is  designed  or  operated  so 
that  it  will  detect  the  presence  of  any 
release  of  hazardous  waste  or 
accumulated  liquid  in  the  secondary 
containment  system  within  24  hours  of 
entry  of  the  liquid  into  the  containment 
system: 

(4)  Sloped  or  otherwise  designed  or 
operated  to  drain  and  rcTiove  liquids 
resulting  from  leaks,  spills,  or 
precipitation.  Spilled  or  leaked  waste 
and  accumulated  precipitation  must  be 
removed  from  the  secondary- 
containment  system  in  as  timely  a 
manner  as  is  possible  but  no  later  than 


24  hours  after  the  detection  of  the 
release. 

(5)  Designed  or  operated  to  contain 
110  percent  of  the  design  capacity  of  the 
largest  tank  within  its  boundary. 

(6)  Designed  or  operated  to  prevent 
run-on  or  infiltration  of  precipitation 
into  the  secondary  containment  system 
unless  the  collection  system  has 
sufficient  e.xcess  capacity  in  addition  to 
thdf  required  in  paragraph  (c)(5)  of  this 
section  to  con'ain  run-on  or  infiltration. 
Such  additional  capacity  must  be 
sufficient  to  contain  precipitation  from  a 

25  year.  24  hour  rain  storm. 

Note. — if  the  collecied  materidl  is  a 
hdzardaus  waste  under  Pdtt  281  of  this 
chapter,  it  is  subject  to  mdRagemi>nt  as  a 
hazardous  waste  in  accordance  with  all 
applicable  rfquirements  of  Parts  262  through 
263  of  this  Chapter.  If  the  ccilecled  material 
is  discharged  through  a  point  source  to 
waters  of  the  L'nited  Slates,  it  is  subject  ft> 
iht'  requirements  of  sections  307  and  402  of 
the  Clean  Water  .\cK  as  amended. 

(d)  Ancillary  equipment  must  be 
provided  with  full  secondary 
containment  (e.g..  trench,  double-walled 
piping)  that  meets  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section 
(except  paragraph  (c)(5)). 

(e)  As  an  alternative  to  complying 
with  the  full  secondary  containment 
requirements  of  paragraphs  (a),  (b),  (c). 
and  (d)  of  this  section,  the  owner  or 
operator  or  an  existing  tank  system, 
except  for  those  used  to  store  or  treat 
EPA  Hazardous  Waste  Nos  FO20.  F021. 
F022.  F02.3.  F026.  and  F027  and 
replacement  tank  systems  subject  to  the 
requirements  of  S  265.192(b)(3)  may 
implement  a  groundwater  monitoring 
program  in  accordance  with  the 
requirements  of  Subject  F  of  this  Part. 
Owners  or  operators  who  choose  to 
implement  a  groundwater  monitoring 
program  in  lieu  of  complying  with  the 
full  secondary  containment 
requirements  of  this  Section  must  also 
install  partial  secondary  containment 
consisting  of  a  leak-proof  base  and 
diking  that  meet  the  requirements  of 

§§  264.193  (b)  and  (c)  for  any 
aboveground  portion  of  the  tank  system. 

(f)  E.xcept  for  tank  systems  used  to 
store  or  treat  EPA  Hazardous  Waste 
\o8.  FO20.  F021.  F022.  F023,  F028, 
and  F027,  the  owner/operator  may  be    * 
exempted  from  all  or  part  of  the 
secondary  containment  requirements  of 
this  Section  if  the  Regional 
.'Administrator  finds,  as  a  result  of  a 
demonstration  by  the  owner  or  operator, 
that  alternative  design  or  operating 
practices,  together  with  location 
characteristics,  wiil  prevent  the 
migration  of  hazardous  waste  or 
constituents  of  hazardous  waste  into  the 


ground  water  or  surface  water  at  any 
future  time. 

§  2«5. 194    0«n«nl  opcratina  rtqulrement*. 

(a)  Hazardous  wastes  or  treatmpnt 
reagents  must  not  be  placed  in  a  tank 
system  if  they  could  cause  the  tank  or  its 
inner  liner  to  rupture,  leak,  corrode,  or 
otherwise  fail  before  the  end  of  its 
intended  life. 

(b)  Uncovered  tanks  must  be  operated 
to  ensure  at  least  60  centimeters  (2  feel) 
of  freeboard,  unless  the  tank  is  equipped 
with  a  secondary-containment  structure 
(e  g..  dike  or  trench)  or  a  diversion 
structure  (e.g..  standby  tank)  with  a 
capacity  that  equals  or  exceeds  the 
volume  of  the  top  60  centimeters  (2  feel) 
of  the  tank. 

(c)  Where  hazardous  waste  is 
continuously  fed  into  a  tank,  the  tank 
must  be  equipped  with  a  means  to  stop 
this  inflow  (e.g..  a  waste  feed  cutoff 
system  or  bypass  system  to  a  standby 
tank). 

(d)  All  underground  tank  systems  that 
do  not  have  full  secondary  containment 
meeting  the  requirements  of  §  265.193 
(b),  (c),  and  (d)  must  be  leak  tested  at 
least  semiannually  in  accordance  with 
the  requirements  of  §  265.191(a)  (1)  or 
12).  The  owner  or  operator  must 
maintain  a  record  of  the  results  of  the 
/leak  tests  at  the  facility. 

(e)  Any  tank  system  that  is  found  to 
be  leaking  either  by  the  leak  test 
required  in  paragraph  (d)  or  by  any 
olher  means  of  leak  detection  must  meet 
the  requirements  of  S  265.192. 

(f)  All  metal  tanks  and  associated 
piping  that  are  found  to  be  susceptible 
to  corrosive  conditions  resulting  from 
the  determination  in  265.19Hb)  must  be 
provided  with  the  corrosion  protection 
needed  to  ensure  the  integrity  of  the 
tank  system  for  its  intended  life, 
consisting  of  one  or  more  of  the 
following: 

(1)  Corrosion-resistant  materials  of 
construction  such  as  special  alloys, 
fiberglass  reinforced  plastic,  etc.; 

(2)  Corrosion-resistant  coating  such  as 
epoxy,  fiberglass,  etc.; 

(3)  Calhodic  protection  (i.e.,  impressed 
current  or  sacrificial  anodes):  or 

(4)  Electrical  isolation  devices  such  as 
insulating  joints,  flanges,  etc. 

Note. — The  practices  described  in  the 
NACE  standard,  "Recommended  Practice 
(PR-02-fl5) — Control  of  External  Corrosion  on 
.Metallic  Buried,  partially  Buried,  or 
Submerged  Liquid  Storage  Systems."  and  API 
Publicjifion  1B32,  Cathodic  Protection  of 
Underground  Petroleum  Tanks  and  Piping 
Systems,  may  be  used  as  guidelines  in 
providing  corrosion  protection  for  tank 
lystaras. 
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§  265.195    Waste  analysis  and  trial  tests, 
in  addition  to  performing  the  waste 
analysis  required  by  §  265.13,  the  owner 
or  operator  mast,  whenever  a  tank 
system  is  to  be  used  to  treat  chemically, 
or  store  a  hazardous  waste  that  is 
substantially  different  from  waste 
previously  treated  or  stored  in  that  tank 
system:  or  treat  chemically  a  hazardous 
waste  with  a  substantially  different 
process  than  any  previously  used  in  that 
tank  system: 

(a)  Conduct  waste  analyses  and  trial 
treatment  or  storage  tests  (e.g..  bench 
scale  or  pilot  plant  scale  tests):  or 

(b)  Obtain  written,  documented 
information  on  similar  waste  under 
similar  operating  conditions  to  show 
that  this  proposed  treatment  or  storage 
will  meet  all  applicable  requirements  of 
5  265.194  (a)  and  (b). 

Note.  Section  205.13  requires  the  waste 
analysis  plan  to  include  analyses  needed  to 
comply  with  §§  265.196  and  265.199.  Section 
265.73  requires  the  owner  or  operator  to  place 
the  results  from  each  waste  analysis  and  trial 
test,  or  Ihe  documented  information,  in  the 
operating  record  of  the  facility.  ^ 

§  265.196    Inspections. 

The  owner  or  operator  of  a  tank  must 
conduct  and  document  in  the  operating 
record  of  the  facility  an  inspection  of. 
where  present: 

(a)  Discharge  control  equipment  {e.g.. 
waste-feed  cutoff  systems,  bypass 
systems,  and  drainage  systems),  at  least 
once  each  operating  day.  to  ensure  that 
It  is  in  good  working  order: 

(b)  Data  gathered  from  monitoring 
equipment  (e.g..  pressure  and 
temperature  gauges)  and  leak-detection 
equipment,  at  least  once  each  operating 
day.  to  ensure  that  the  tank  system  and 
leak-detection  system  are  being 
operated  according  to  their  design; 

(c)  The  aboveground  portions  of  the 
tank  system,  if  any.  at  least  once  each 
operating  day,  to  detect  corrosion  or 
leaking  of  fixtures,  joints,  or  seams:  and 

(d)  The  construction  materials  of.  and 
the  area  immediately  surrounding  the 
externally  accessible  portion  of  the  tank 
system  and  secondary -containment 
structures  (e.g..  dikes),  at  least  weekly, 
to  detect  erosion  or  signs  of  leakage  (eg. 
wet  spots,  dead  vegetation): 

Note.— Section  265.15(c)  requires  the  own"ir 
or  operator  to  remedy  any  deterioration  or 
malfunction  he  finds.  Section  265.192  requires 
the  owner  or  operator  to  notify  the  Regional 
Administrator  within  24  hours  of  confirming  a 
leak.  Also.  Sections  103  (a)  and  (b)  of 
CERCLA  require  the  owner  or  operator  to 
notify  the  National  Response  Center  at  (800) 
424-8802  of  the  release  of  any  "reportable 
quantity." 

{e)  Cathodic  protection  systems  to 
ensure  that  it  is  properly  functioning 


according  to.  at  a  minimum,  the 
following  schedule: 

(1)  The  operation  and  components  of 
impressed  current  systems  must  be 
inspected  at  least  monthly  for  such 
items  as  anode  deterioration,  rectifier 
malfunction,  power  interniption,  and 
rectifier  output: 

(2)  The  anode  output  of  a  sacrificial 
anode  system  must  be  inspected  at  least 
semiannually:  and 

(3)  The  tank  system  to  soil  potential 
measurement  must  be  conducted  at  least 
annually  to  ensure  a  minimum  level  of 
-0.85  volts. 

§  265.197    Closure  and  post-closure  care. 

(a)  At  closure  of  a  tank  system,  the 
owner  or  operator  must  remove  or 
decontaminate  all  hazardous  waste 
residues,  contaminated  containment 
system  components  (liners,  etc.). 
contaminated  soil,  and  structures  and 
equipment  contaminated  with  waste, 
and  manage  them  as  hazardous  waste 
unless  §  261.3(d)  of  this  chapter  applies. 

(b)  If,  after  removing  or 
decontaminating  all  residues  and 
making  all  reasonable  efforts  to  effect 
removal  or  decontamination  of 
contaminated  components,  soils, 
structures,  and  equipment  as  required  in 
paragraph  (a)  of  this  Section,  the  owner 
or  operator  finds  that  not  all 
contaminated  soils  can  be  practicably 
removed  or  decontaminated,  he  must 
close  the  tank  system  and  perform  post- 
closure  care  in  accordance  with  the 
closure  and  post-closure  care 
requirements  that  apply  to  landfills. 

(§  264.310). 

(c)  The  closure  plan  for  the  tank 
system  under  §  265.112  must  include  a 
plan  for  complying  with  paragraph  (a)  of 
this  section. 

(d)  The  owner  or  operator  of  a  tank 
system  that  does  not  comply  with  the 
full  secondary  requirements  of 

§§  265.193  (b)  and  (c)  must:  (i)  Include  in 
the  closure  plan  for  the  tank  system 
under  §  265.112  both  a  plan  for 
complying  with  paragraph  (a)  of  this 
section  and  a  contingent  plan  for 
complying  with  paragraph  (b)  of  this 
section  in  case  not  all  contaminated  soil 
can  be  practicably  removed  at  closure: 
and  (ii)  prepare  a  contingent  post- 
closure  plan  under  §  265.118  for 
complying  with  paragraph  (b)  of  this 
section  in  case  not  all  contaminated  soil 
can  practicably  be  removed  at  closure. 

(e)  The  cost  estimates  for  closure  and 
post-closure  care  must  be  calculated  in 
accordance  with  the  requirements  under 
§§  265.142  and  265.144.  respectively. 


§  265.198    Special  requirements  for 
ignltable  or  reactive  wastes. 

(a)  Ignitable  or  reactive  waste  must 
not  be  placed  in  a  tank  system,  unless: 
(1)  The  waste  is  treated,  rendered,  or 
mixed  before  or  immediately  after 
placement  in  the  tank  system  so  that 
(i)  The  resulting  waste,  mixture,  or 
dissolved  material  no  longer  meets  the 
definition  of  ignitable  or  reactive  waste 
under  |§  261.21  or  261.23  of  this 
Chapter,  and 

(ii)  Section  265.17(b)  is  complied  with: 
or 

{2)  The  waste  is  stored  or  treated  in 
such  a  way  that  it  is  protected  from  any 
material  or  conditions  that  may  cause 
the  waste  to  ignite  or  react:  or 

(3)  The  tank  system  is  used  solely  for 
emergencies. 

(b)  The  owner  or  operator  of  a  facility 
where  ignitable  or  reactive  waste  is 
stored  or  treated  in  tanks  must  comply 
with  the  requirements  for  the 
maintenance  of  protective  distances 
between  the  waste  management  area 
and  any  public  ways,  streets,  alleys,  or 
an  adjoining  property  line  that  can  be 
built  upon  as  required  in:  Tables  2-1 
through  2-6  of  the  National  Fire 
Protection  Association's  "Flammable 
and  Combustible  Liquids  Code"  (1977  or 
1981).  (incorporated  by  references,  see 
§  260.11). 

§  265.199    Special  requirements  for 
Incompatible  wastes. 

(a)  Incompatible  wastes,  or 
incompatible  wastes  and  materials, 
must  not  be  placed  in  the  same  tank 
system,  unless  §  265.17(b)  is  complied 
with. 

(b)  Hazardous  waste  must  not  be 
plated  in  an  unwashed  tank  that 
previously  held  an  incompatible  waste 
or  material,  unless  §  265.17(b)  is 
complied  with. 

PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

40  CFR  Part  270  is  amended  as 
follows: 

20.  The  authority  citation  for  Part  270 
is  revised  to  read  as  follows: 

Authority:  Sees.  1006,  2002,  3005,  3007,  3019. 
and  7004  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C 
6905.  6912.  6925,  6927,  6939.  and  6974). 

§270.14    (Amended] 

21.  It  is  proposed  to  amend  §  270.14(b) 
General  information  requirements  in 
paragraph  (b)(5)  by  removing  reference 
to  "264.194"  and  adding  "264.195":  and 
in  paragraph  (b)(7)  by  adding  "264.196." 
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prior  to  ".  .  .  specific  requirements  in 
§§•' and  "264.227." 

22.  It  is  proposed  to  amend  §  270.16. 
Specific  Part  B  information  requirements 
for  tanks,  by  revising  it  to  read: 

§270.16    Specific  Part  B  information 
raquirvmanta  for  tank  tystama. 

Except  as  otherwise  provided  in 
§  264.190.  owners  and  operators  of 
facilities  that  use  tanks  to  store  or  treat 
hazardous  waste  must  provide  the 
following  additional  information: 

(a)  A  written  assessment  by  a 
registered  professional  engineer  as  to 
the  structural  integrity  and  suitability 
for  handling}  hazardous  waste  of  each 
tank  sysfem  as  required  under 

§  264.191: 

(b)  Dimensions  and  capacity  of  the 
tank: 

(c)  Description  of  feed  systems,  safety 
cutoff,  bypass  systems,  and  pressure 
controls  (e.g..  vents); 

(d)  A  diagram  of  piping, 
instrumentation,  and  process  flow  for 
each  tank  system; 

(e)  A  description  of  materials  and 
equipment  used  to  provide  external 


corrosion  protection,  as  required  under 
§  264.191(c): 

(f)  For  new  tank  systems,  a  detailed 
description  of  how  the  tank  system(s) 
will  be  installed  in  compliance  with 

§  264.192  (b),  (c),  and  (d); 

(g)  Detailed  plans  and  description  of 
how  the  secondary-containment  system 
for  each  tank  system  is  or  will  be 
designed,  constructed,  and  operated  to 
meet  the  requirements  of  §  264.193  (a), 
(b).  (c).  (d).  and  (e); 

(h)  For  tank  systems  not  in 
comphance  with  the  secondary- 
containment  requirements  of  8  264.193 
(a)  (b).  (c)  (d),  and  (e)  the  following: 

(1)  All  plans,  reports  and  other 
information  required  under  S  2ro.l4(c); 
and 

(2)  Detailed  plans  and  description  of 
the  partial  secondary-containment 
system  for  aboveground  portions  of  the 
tank  system(s),  as  required  under 

§  264.193(0; 

(i)  For  tank  systems  for  which  an 
exemption  from  the  requirements  of 
§  264.193  is  sought  (as  provided  by 
§  264.193(i;].  detailed  plans  and 
engineering  and  hydrologic  reports,  as 
appropriate,  describing  alternate  design 


and  operating  practices  that  will,  in 
conjunction  with  location  aspects, 
prevent  the  migration  of  any  hazardous 
constituents  into  the  ground  water  or 
surface  water  at  any  future  time: 

(j)  Description  of  controls  and 
practices  to  prevent  spills  and 
overflows,  as  required  under 
§  264.194(b):  and 

(k)  For  tank  systems  in  which 
ignitable.  reactive,  or  incompatible 
wastes  are  to  be  stored  or  treated,  a 
description  of  how  operating  procedures 
and  tank  system  and  facility  design  will 
achieve  compliance  with  the 
requirements  of  §§  264.198  and  264.199. 

§270.72    [Amendadl 

23.  It  is  proposed  to  amend  {  270.72(e), 
Changes  during  interim  status,  by 
adding  the  following  sentence  after  the 
last  sentence: 

*  *  *  Changes  under  this  section  do  not 
include  changes  made  solely  for  the 
purpose  of  complying  with  requirements 
of  i  265.193  for  tanks  and  ancillary 
equipment. 
***** 

|FR  Doc.  85-14970  Filed  6-25-85.  8:43  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  3 
IERL-2834-S) 

Emp!oye«  Responsibilities  and 
Conduct 

AGENCY:  Environmental  Protei  tion 

Agency. 

ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  revise 
regulations  published  Februar>'  29.  1984 
(49  FR  7528).  These  revisions  are 
necessary  to  reflect  chanxe.s  m  the 
Agenry's  organization,  to  implempnl 
Rule  1.11  of  the  American  Bar 
Association's  1983  Model  Rules  of 
Professional  Conduct,  to  exempt  ta.\- 
exempt  bond  funds  f;om  the  prohibition 
of  18  U  S.C.  208|a).  to  make  minor 
changes  based  on  the  Agencys 
experience  in  administering  the  eariier 
regtUation  and  to  clarifj^other 
provisions.  The  effect  of  these  chanses 
would  be  to  allow  employees  who  own 
tax-exempt  bond  funds  to  participate  in 
matters  aifectmg  the  financuil  interests 
of  state  and  local  governments  and,  in 
jurisdictions  where  Rule  1  11  of  the 
American  Bar  Association's  1983  Model 
Rules  of  Professional  Conduct  applies, 
to  bar  former  EPA  attorneys  from 
participating  in  court  challenges  to  rules 
they  helped  to  make.  In  addition.  Deputy 
Ethics  Officials  would  be  authorized  to 
rei^uire  certain  employees  below  (JS/ 
GM-13  to  file  conFidpntial  financial 
statements. 

DATE:  Written  comments  on  this 
proposed  rule  must  be  submitted  not 
later  than  July  26, 1985  to  be  sure  of 
consideration. 

ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Gerald 
f  I.  Yamada.  Acting  General  Counsel  and 
Designated  Agency  Ethics  Official  (LE- 
130).  Environmental  Protection  Agencv, 
401  M  Street.  SW..  Washington.  DC 
20460. 
FOR  FURTHER  INFORMATION  CONTACT: 

Donnell  L  Nantkes,  Office  of  General 
Counsel  (LE-132G),  Environmental 
Protection  Agency.  401  M  Street,  SW. 
Wdshinuton.  DC  ZfMfiO  (202)  3H2-*.t50. 
SUPPLEMENTARY  INFORMATION: 

Background 

EPA  published  a  complete  revision  of 
its  regulation  regarding  Employee 
Responsibilities  and  Conduct  on 
Febmary  29, 1984.  Since  then,  parts  of 
the  revised  regulation  have  become 
outdated  as  a  result  of  changes  in  the 
Agency's  organizational  stricture  For 
example,  the  list  of  officials  in  Appendix 


B  to  Subpart  C  who  are  subject  to 
special  requirements  under  Section 
318(d)  of  the  Clean  Air  Act  is  out-of- 
date.  This  list  wpuld  be  updated  without 
substantive  change  In  addition.  Section 
3.302(b)(1)  currently  refers  to  the 
"Enforcement  Counsel."  This  position 
has  been  replaced  by  an  "Assistant 
Administrator  for  Enforcement  and 
Compliance  Monitoring. ' 

Section  3.301(b)(1)  would  be  revised 
to  exempt  tax-exempt  bond  funds  from 
the  prohibition  of  18  U  S.C.  208(a).  Such 
funds  are  analogous  to  the  diversified 
mutual  funds  which  are  currently 
exempt. 

Section  3.302  would  b*-  revised  to 
authorize  Ethics  Officials  to  require 
certain  employees  below  GM/GS-13  to 
file  EPA  Form"  31 20-1.  Confidential 
Statement  of  Employment  and  Financial 
Interests,  where  their  duties  directly 
affect  the  financial  intere.sts  of  specific 
parties.  This  huthorily  would  apply  onl\ 
to  employees  who  are  contracting 
officers,  project  officers,  inspectors, 
auditors  or  On-Scene  Coordinator 
representatives.  Such  employees  may 
have  serious  conflicts,  and  Ethics 
OJficials  should  be  able  to  monitor  their 
financial  and  employment  ii^terests. 
Directing  other  employees  below  GM/ 
GS-13  to  file  would  continue  to  require 
the  specific  approval  of  the  Office  of 
Government  Eihics. 

Since  in  EPA's  experience  there  is  no 
basis  for  distinguishing  outside 
employment  involving  holders  of 
assistance  agr.jements  from  such 
employment  involving  EP.A  contractors 
and  subcontractors,  the  provisions 
regarding  approval  of  outside 
employment  would  be  expanded  to 
include  outside  employment  involving 
holHers  of  assistance  agreements. 

The  regulation  would  also  implement 
Rule  1.11  of  the  American  Bar 
Association's  1983  Model  Rules  of 
Professional  Conduct  by  providing  that, 
where  the  local  jurisdiction  has  adopted 
Rule  1.11.  former  EPA  attorneys  are 
prohibited  from  participating  in  judicial 
challenges  to  rules  which  they  helped  to 
develop.  This  change  woiOd  apply  only 
where  a  complaint  had  not  been  filed  by 
the  effective  date  of  this  regulation  or 
the  date  Rule  111  became  effective  m 
the  jurisdiction,  whichever  occurred 
later. 

The  fcliowin^iMposed  changes  are 
intended  to  clarifyn^isting  provisions: 

(1)  The  DiscussiornpnTagraph  after  the 
verbatim  reprint  of  18  US  C.  208  in 
Appendix  A  to  Subpart  A  would  be 
revised  to  make  it  clear  that  a  vested 
right  to  funds  in  a  State  retirement 
system  does  not  create  a  ^ 

disqualification  under  the  statute  where 
the  funds  are  invested  in  a  separate 


trust  account  and  are  not  controlled  by 
the  former  employer. 

(2)  Paragraph  (1)  of  Appendix  A  to 
Subpart  C  would  be  revised  to  make  it 
clear  that  interests  in  mutual  funds  must 
be  reported  on  EPA  Form  3120-1.  This  is 
desirable  because  the  exemption  for 
mutual  funds  at  S  3.301(b)(l]  does  not 
apply  to  funds  which  concentrate  their 
investments  in  particular  industries,  and 
Ethics  Officials  should  be  able  to  judge 
whether  mutual  funds  are  within  the 
exemption. 

(3)  Paragraph  (3)  of  Appendix  A  to 
Subpart  C  would  be  revised  to  specify 
the  information  to  be  included  in  the 
Deputy  Ethics  Officials'  annual 
certifications  to  the  Designated  Agency 
Ethics  Official.  Ihis  information  would 
include;  (1)  The  number  of  employees  at 
GM/GS  13-15:  (2)  the  number  required 
to  file:  (3)  the  number  of  other 
employees  required  to  file;  [A]  the 
number  of  remedial  actions  by  type;  (5| 
a  certification  that  no  employee  who 
performs  any  "functions  or  duties' 
under  the  Surface  Mining  Control  and 
Reclamation  Act  holds  any  prohibited 
interests:  and  (6)  a  certification  that  all 
required  reports  have  been  received, 
reviewed  and  signed  and  that  any 
nerrs.sary  remedial  actions  have  been 
completed.  This  paragiaph  has  also 
been  reworded  to  clarify  the  procedures 
for  submission  of  annual  supplemental 
statements  and  (where  employees 
interests  have  changed)  submission  of 
updates  every  four  months. 

(4)  Paragraph  (4)  of  Appendix  A  to 
Subpart  C  would  be  revised  to  make  it 
clear  that  a  Confidential  Statement  of 
Employment  and  Financial  Interests 
may  be  disclosed  to  the  Office  of 
Inspector  General  and,  on  the  \vril!en 
request  of  the  chairman,  to  a  commitlit' 
or  subcommittee  of  Congress.  This 
provision  is  implicit  in  the  February  29. 
1984  regulations  and  would  not  change 
existing  practice. 

(5)  Section  3.508(e)  would  be  revised 
to  make  it  clear  that  the  requirement  for 
approval  of  outside  employment  applies 
to  employment  involving  firms  regulated 
by  the  "EPA  program  Office  or  Regional 
Office"  in  which  an  empl.^yee  serves 

(tj)  .Appendix  A  to  Subpart  E  would  b^ 
revised  to  make  it  clear  that  requests  for 
approval  of  outside  employment  are  to 
be  routed  through  employees' 
supervisors. 

Executive  Order  12291 

Unde:  Executive  Order  12291,  EPA  is 
required  to  judge  whether  a  regulation  is 
"major"  and  thereforje  subject  to  the 
regulatory  impact  analysis  requirements 
of  the  Order  or  whether  it  may  follow 
other  development  procedures  We  have 
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determined  that  this  regulation  is  not 
"major"  as  it  will  not  have  a  substantial 
impact  on  the  economy.  Consequently, 
the  regulation  is  not  subject  to  the 
impact  analysis  requirements  of 
Executive  Order  12291. 

List  of  Subjects  in  40  CFR  Part  3 

Conflicts  of  interest. 

Dated;  |une  11. 1985.     I 
Lee  M.  Thomas,  ' 

Administrator. 

Therefore.  40  CFRChapter  I.  Fart  3  is 
proposed  to  be  amended  as  follows: 

PART  3— EMPLOYEE 
RESPONSIBILITIES  AND  CONDUCT 

1.  The  authority  citation  for  Part  3 
continues  to  read  as  follows: 

Authority:  Executive  Order  11222.  3U  VH 
6460:  3  CFR  1964-1965.  p.  306:  5  CFR  Parts 
734.  735  and  737. 

§  3. 1 05    ( Redesignated  as  3. 1 06 1 

2.  Redesignate  S  3.105  as  S  3.106  and 
add  a  new  $  3.105  to  read  as  follows: 

§  3.10S    Post-employment  restrictions 
affecting  former  EPA  Attorneys. 
This  section  applies  where  a 
jurisdiction  in  which  a  former  EPA 
employee  holds  bar  membership  has 
adopted  Rule  1.11  of  the  American  Bar 
Association's  Model  Rules  of 
Professional  Conduct  dated  August, 
1983.  in  particular  Rule  1.11(d)  (2)  which 
provides  that  the  term  "matter"  includes 
"any  other  matter  covered  by  the 
conflict  of  interest  rules  of  the 
appropriate  government  agency."  In 
such  cases,  the  term  "matter"  includes 
participation  (in  the  form  of  drafting, 
providing  advice  or  making 
recommendations)  in  the  development 
of  EPA  regulations.  Where  a  former  EPA 
employee  participated  in  the 
development  of  an  EPA  Regulation 
while  employed  by  EPA,  he  or  she  may 
not  represent  or  assist  in  representing 
any  party  or  parties  as  an  attorney  in 
any  judicial  proceeding  to  contest  the 
validity  of  the  rule.  However,  this 
section  applies  only  where  the 
complaint  was  not  filed  before  the 
effective  date  of  this  regulation  or  the 
date  when  Rule  1.11  became  effective  in 
the  jijrisdiction.  whichever  occurs  later. 

3.  In  Appendix  A  to  Subpart  A.  add 
the  following  sentences  at  the  end  of  the 
Discussion  paragraphs  within  the 
discussion  of  18  U.S.C  207: 

Appendix  A  to  Subpart  A— Conflict  of 
Interest  Statutes  and  Examples 

•         *        «         •        • 

Retirement  plans  maintained  by  a  former 
employer  may  also  amount  to  a  financial 
interest,  depending  on  the  circumstances.  For 


example,  a  fund  managed  by  a  former 
employer  which  includes  company  stock 
tvould  create  a  personal  financial  interest, 
whereas  a  pension  plan  of  a  Stale 
government  which  is  managed  by  a  separate 
trustee  and  in  which  the  former  employee's 
rights  have  vested  would  not  create  a 
personal  Hnancial  interest  in  the  State 
government  in  which  an  EPA  employee 
formerly  served.  Employees  are  encouraged 
to  seek  the  advice  of  the  Designated  Agency 
F.lhics  Official  regarding  pension  plans. 

4.  Revise  paragraphs  §  3.300  (a)  and 
(b)  (7)  to  read  as  follows: 

i  3.300    Protilbltlons  against  acts  aHecting 
a  personal  financial  Interest 

(a)  As  discussed  in  Appendix  A  to 
Subpart  A.  Section  208(a)  of  Title  18. 
United  States  Code,  prohibits  an 
employee  from  knowingly  participating 
in  an  EPA  matter  in  which  the  employee, 
the  employee's  spouse,  minor  child, 
present  or  prospective  employer,  or 
organization  in  which  the  employee  is 
an  officer,  has  a  financial  interest. 

(b)  *  *  * 

(7)  Rulemaking  and  policy  matters 
which  have  a  direct  and  predictable 
effect  on  the  financial  interests  of 
companies  in  which  the  employee  owns 
stock  or  has  an  official  or  employment 
relationship.  Examples  are  discussed  in 
Appendix  A  to  Subpart  A. 

5.  Revise  S  3.301  (b)  (1)  to  read  as 
follows: 

§  3.301     Waiver. 

ft  *  *  •  * 

(b)  *  •   • 

(1)  Mutual  funds  (including  tax- 
exempt  bond  funds),  except  those  which 
concentrate  their  investments  in 
particular  industries; 
.        •        •        •        • 

6.  Revise  §  3.302  (b)  (1).  redesignate 
paragraphs  (c)  (2)  and  (d)  as  paragraphs 
(d)  and  (e)  respectively,  add  a  new 
paragraph  (c)  (2)  and  revise 
redesignated  paragraph  (d)  to  read  as 
follows: 

§  3.302    Rnancial  Disclosure  Reports  and 
Confidential  Statements  of  Employment 
and  Financial  Interests. 

•         ♦         •         •         • 

lb)  *  *  * 

(1)  All  employees  who  report  to  the 
General  Counsel  or  the  Assistant 
Administrator  for  Enforcement  and 
Compliance  Monitoring,  and  Regional 
Counsel  employees: 

(c)  *  *  * 

(2)  Those  in  positions  classified  at 
GS-12  or  below  (or  comparable  levels 
under  other  pay  systems)  if  their  duties 
directly  affect  the  financial  interests  of 
specific  parties.  Such  positions  are 
limited  to  contracting  officers,  project 
officers,  inspectors,  auditors  and  On- 
Scene  Coordinator  representatives. 


(d)  Other  employees  classified  below 
the  CM  or  GS-13  level  (or  comparable 
levels  under  other  pay  systems)  who  are 
in  positions  which  otherwise  meet  the 
criteria  of  paragraph  (c)(1)  of  this 
section  may  also  be  required  to  file, 
provided  the  Office  of  Government 
Ethics  has  approved  in  writing.  Deputy 
Ethics  Officials  should  consult  with  the 
Designated  Agency  Ethics  Official  in 
seeking  such  approval. 

7.  Revise  paragraphs  (1).  (3)  and  (4)  of 
Appendix  A  to  Subpart  C  to  read  as 
follows: 

Appendix  A  to  Subpart  C — Procedures 
for  Filing  Confidential  Statements  of 
Employment  and  Financial  Interests 

(1)  Submission — Each  employee  required  to 
submit  a  Confidential  Statement  of 
Employment  and  Financial  Interests  must 
submit  the  completed  EPA  Form  3120-1 
within  30  days  after  entrance  on  duty  or 
(where  the  position  is  not  specifically  listed 
in  this  Part)  within  30  days  after  being 
notified  of  the  requirement  of  file.  Interests 
which  are  exempt  from  the  prohibition  of  18 
U.S.C.  208(a)  (except  for  interests  in  mutual 
funds)  need  not  be  reported.  See  i  3.301(b). 
The  completed  form  is  sent  to  the  Deputy 
Ethics  Official  for  the  employee's 
organization.  Headquarters  employees  in  the 
Office  of  General  Counsel  and  employees  in 
the  immediate  Office  of  the  Administrator 

,  submit  their  forms  to  the  Designated  Agency 
Ethics  Official. 

(2)  *  •  • 

(3)  Supplemental  Statements — For 
purposes  of  annual  review,  employees  who 
are  required  to  submit  EPA  Form  3120-1  must 
submit  a  new  statement  each  July  by  no  later 
than  luly  31,  even  if  no  changes  have  taken 
place  during  the  year.  Deputy  Ethics  Officials 
must  notify  such  employees  of  this 
requirement  and  must  complete  review  of  the 
statements  within  30  days  after  submission. 
By  September  30  of  each  year.  Deputy  Ethics 
Officials  must  submit  a  statement  to  the 
designated  Agency  Ethics  Official  containing 
the  following  information:  (1)  The  number  of 
employees  in  their  organizations  at  GM/GS 
13-15:  (2)  the  number  required  to  file:  (3)  the 
number  of  other  employees  required  to  file 
under  Section  3.302(c)  or  3.302(d);  (4)  the 
number  of  remedial  actions  taiten  by  type  of 
action  (i.e..  recusals,  waivers,  divestitures, 
reassignments  or  blind  trusts);  (5)  a 
certification  that  no  employee  who  performs 
any  "functions  or  duties"  under  the  Surface 
Mining  Control  and  Reclamation  Act  holds 
any  prohibited  interests  (see  S  3.305);  and  (6) 
a  certification  that  all  required  reports  have 
been  received,  reviewed  and  signed  and  that 
any  necessary  remedial  actions  have  been 
taken. 

In  addition,  whenever  additions  or  changes 
have  taken  place,  employees  who  are 
required  to  file  must  submit  a  supplemental 
statement  by  the  end  of  the  four  month  period 
in  which  the  transactions  occurred;  that  is.  by 
November  30  and  March  31.  Deputy  Ethics 
Officials  must  notify  employees  of  this 
requirement  during  the  months  when  these 
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updates  are  due.  and  must  review  and  si^ 
the  updates  within  30  dnys  after  siiliirissiion. 
However,  they  need  not  provide  any  re|Mirt  to 
the  Designdtpd  .Agency  Kthics  OfHcial 
r»'garding  the  updates. 

(4)  Confidentiality— tJ>\  Form  :n2«)-l  is 
<:onridential.  No  infoma'ion  from  this  form 
may  be  disclosed  other  than  to  the 
Designated  Agency  E^hirs  Off'cial  and  the 
Altumate  Agency  Eth>cs  OffiLial.  im.-nediate 
staff  assistants  whom  {he  respors.hle  Deputy 
Ethics  Official  has  specificall>  dt.'Signali'ii  in 
writing,  the  Office  of  Inspector  Gi.neral. 
comniiitees  or  subcommittees  of  Con^i'.ss  on 
the  written  request  of  the  chairman,  or  as  the 
Dirp':ior  of  the  Office  of  Covernrr.<'nt  Eihics 
or  the  Administrator  m.iy  determine  for  g<M>d 
cause. 

(5)  •  •  • 

8.  In  Appendix  B  to  Subpart  C  revise 
pdragraph  (2)  under  Coveriige  to  read  ds 
follows: 

Appendix  B  to  Subpart  C — Employ  pes 
Subject  to  Special  Requirements  I  nder 
the  Clean  Air  .\ct 

(i)  In  the  Offire  of  the  Adnunis'rttur 
.Administrator.  Deputy  Adni'nistratur  and  the 
Director  of  the  Science  Advisory  Boanl 

111)  Regisnal  .Adminisiratorb. 

|iii)  in  the  Office  of  General  CuiiP.iiel 
Ceneral  Counsel.  Deputy  Cenerni  Couns*-) 
Associate  General  Coiiiisel  for  Air  and 
Radiation. 

(iv)  In  the  Office  of  Enforcement  and 
Compliance  Moniforir.g-  Assistant 
Administrator  for  Enfon;pmpr,t  and 
Compliance  Monitor'ng.  Senior  Enfort.ement 
Counsel.  Associate  Enfornrrieiit  Counsi-I  for 
\\r  Enforcement. 

(v)  In  the  Office  of  Policy.  Pi.iniung  and 
Evaluation:  Assistant  AdminisTraior  for 
Policy.  Planning  and  Eviluatiun.  Deputy 
Assistant  Administrator  for  Policy  Planning 
and  Evaluation.  Director  of  .he  Office  of 
Policy  .Analysis.  Director  of  the  Oifu-.e  of 
Standards  and  Regulations 

|vi)  In  the  Office  of  Air  and  Rddiatum 
.Assistant  Administrator  for  Air  and 
Radiation.  Deputy  As.<>istant  Administiatot 
for  Air  and  Radiation.  Director  of  the  Office 


of  Pol'cy  Ar.cilvsis  and  Re\  lew.  Director  of 
the  Office  of  Program  Development.  Direi  toi 
of  the  Office  of  Air  Quality  PlsnninB  and 
Standards.  Director  of  the  Orfice  of  Mobile 
Sources,  and  Directors  of  the  following 
Divisions  Control  Programs  Development 
Emission  Standnrds  and  Engineermg. 
Monitoring  and  DatH  Analysis.  Stationary 
Source  Cornpli.nnce.  Strategii?*  and  Air 
Standards.  Certification.  Emission  Control 
Technology.  Engineering  Operation*.  Field 
Operations  and  Siipporf  and  M.inufarlurers 
Operations 

•  «  •  fl  • 

9.  Revise  9  3.501(a)  to  read  as  follows. 

S  3.501     Policy. 

(a)  Subject  to  tVie  approval 
requirements  of  {  3  508.  employees  may 
engage  in  outside  employmen*  or  other 
outside  aLtivi'y  consistent  with  the 
standards  of  this  Subpart. 

«  •  •  «  « 

10.  Revise  §  3.302|d|  to  read  as 
follows: 

{3.502    GutdcUnes  artd  nmitatior>s. 

•  •  ■  •  • 

Id)  Involve  work  with  any  EPA 
contractor  or  subcontractor  on  an  EPA 
project  or  work  with  any  holder  of  an  * 
EP.A  a.ssisfan-re  agreement  or 
subrtgreemeat  on  an  EPA  project  fitnlea** 
the  Designait'd  .\gonty  Ethics  Official 
approves  wo:  k  on  such  acquisition  or 
assistance  agreement  in  writing)  or 
would  involve  work  for  any  person  m 
organization  in  a  position  to  gain 
advantage  through  the  employee's 
exercise  of  ofricial  duties; 

•  *         •         •         • 

11.  Revise  i  .1  .vr(a)  to  read  as 
follows: 

S  3.507    Sp«clal  conditions  appticabm  to 
publishing. 

•  .  •  •         • 

(a)  No  income  is  derived  from 
publishing  matorials  which  EPA  nukes 


available  to  the  general  public  or  whic^ 
are  available  to  the  employee  because 
of  his  or  her  official  duties  but  are  not 
available  to  the  general  public;  and 

•  t  *  *  • 

12.  Revise  %  3  508(d)  and  (e)  to  read  as 
follows: 

S  3.508     Administrative  approval. 

•  •  •  •  • 

Id)  Outside  employ  ment  or  other 
outside  activity  involving  an  EPA 
contractor  or  subcontractor  or  holder  of 
an  EPA  assistance  agreement  or 
siibayri'oment:  and 

(e)  Employment  by  a  firm  whic  h  is 
regulated  by  the  EPA  program  Office  oi 
Regional  Office  in  which  the  employee 
serves 

•  •  •  •  • 

13.  In  Appendix  A  to  Subpart  E  revise 
paragraph  1  (Form  and  content  of 
request)  to  read  as  follows: 

.AppeiidLx  A  to  Subpart  E — Procedures 
for  Permission  To  Engage  in  Outside 
Employmeiil  or  Other  Outside  Activity 

1   t'oni'  oiiii  mtttmit  of  request — A  written 
request  loi  adniinistrative  approval  of  oii'side 
emi'.loy'ni.'iiJ  must  be  addressed  to  the 
•i.iptopriale  Dep.ily  Ethics  Official,  or,  m  fh« 
immediate  Office  of  the  Administrator  or 
Deputy  Administrator,  to  the  Designated 
Agency  Ethics  Official.  The  req.iest  must  b.- 
senl  through  the  employee's  supervisors  and 
must  indirjite: 


$3,603    lAtiended) 

14.  In  i  3.6G3[a).  lines  1  and  2,  change 
"Statements  of  employment  and 
financial  interest"  to  "Statements  of 
F^mploymonl  and  Financial  Interests" 

|FR  Dtv;.  85-15325  Filed  6-25-a5;  8:45  am| 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Deferrals 

To  the  Congress  of  the  United  States: 

In  accordance  with  the  Impoundment 
Control  Act  of  1974.  I  herewith  report 
three  new  deferrals  of  budget  authority 
fnr  1985  totaling  S2"b.5OO.0uO  and  two 
revised  deferrals  now  totaling 
S8.792.615.  The  deferrals  affect  programs 
in  the  Departments  of  Agriculture  and 
Energy.. the  Agency  for  International 
Development,  and  the  United  States 
Information  Agency. 

The  details  of  these  deferrals  are 
contained  in  the  attached  report. 


a 


cn/vj»ArV>, 


\  <JL_<>oa^<K^^ 


THE  WHITE  HOUSE 
/une  20.  1985. 

BILLING  COOC  3110-01-M 


UMI 


085-73 

08S-7J 
DtS-30B 

085-23A 


COMTSNTS  or  .S^BCIW.  IKSSACE 

un   tnooi«(\ds  ol    doUatsi 

BODCrr 

.—                           AOTHORITT 
ITgW — 

Punda  Appropriated  to  the  Fre«ld*nt 

Mency  for  International  ''•^'i^P"*"'  uO.OOO 

international  disaster  assistance 

Operating  expenses,  Aqeney  for  ^ 

International  Development 

Department  of  Aqrlculture 

Expenses,  Pjblic  Law  480,  foreiqn  lf7,200 

assistance  proqrams.  Aqricuttare 1*7. zgu 

Department  of  Energy 

Enerqy  proqrams  *i,324 

Energy  conservation 

Other  Independent  Aqenclea. 

U.S.  Intoimation  Aqency         ,^,^ian 
salaries  and  expenses,  .pedal  foreign  ^^^^ 

currency  program 

287,293 
Total ,  deferral* 


SOMIART  OF  SPRCIAL  KESSAOES 
FOR  rr  IMS 

(in  thousands  of  doilart) 


!>gSCISSIOHS_ 

Tenth  special  Bessaqe:               

Reviiions'to'priCioui'ipeciai  messages ZZZ 

Effects  of  tenth  special  message 

Amounts  from  previous  special  »•»"''•»  *^*' 

are  changed  by  this  message  '^"■»"''*'_';°^*^  ^ 

above ) 

Subtotal,  rescissions  and  deferrals 

Amounts  from  previous  special  messages  that  j^g^^.jjs 

are  not  chdoqed  by  this  message 

Total  amount  proposed  to  date  in  all  i, 843,11^ 

ipecial  messages 


278,500 
2,16«> 


>  4,Rf,S,"'<>9 


l», 1^5,292 


otmitAX.  or  BCDcrr  AtrrBotiTT 
Report  Pursuant   to  Section   1013  of  P.L. 


Deferral  Ho:  DBS-71 


93-344' 


***^*'  iHew  budget  authorltr S137, 500,000 

Funds  ADorocfiated  to  the  President    iP.L.   <H-10l 

Kieau;     ' ' 1  Other  budgetary  reaoureea      -0- 

Aaencv  for  International  Development  I 

Appropriation  title  and  aybol:      I  Total  budgetary  resources  137,^00,000 


International  Disaster  Assistance, 
Executive 


115''*1035 


6M8  identification  code: 

ll-lC'3'-0-l-151 


lABOunt  to  be  deferred! 
I   part  of  year 

i   tntire  year 

'iLegal  authority  (in  addition  to  sec. 

I       1013):        

I  l"Tri      Antldef iciency  Act 


Grant  program:' 


inriYes 
Type  of   account  or    fund: 
I         I   Annual 


"I  NO 


I    I   Other_ 


iType  of  budget  authority: 


I     zz 


<~J~i   Multiple-year    3/3i/8»  I 

(expiration  date) I    


Appropriation 
Contract  authority 
Other 


pursuant  to  the  Antidef iciency  Act  (31  O.S.C.  1512). 


pst^matedPrograJ  Bffect: 


Outlay  effect;   None 


None 


^ 


a 

o. 


90 

00 


A 

"I 


< 

w 

p 

Z 

o 


re 
D. 

3 
re 

a. 

u 


c 

3 

re 


CO 
03 


Z 

o 

o' 
re 
en 


en 


0«f*rral  Bo:   C9S-''4 


DsrCRRAt  or  B'JOCFT   (UTTBOHITT 
R«pott   Pijrgu»nt    to   Section    1013    of    P.L.    *1-344 


0«f«rtal  no:    D6S-72 


oersiwAL  OP  mrocrr  aothoritt 

Report  Pursuant  to  Section  1013  of  P.L.  93-344 


to 


AdeiM^y: : 

»t»   budget  authority S      ?, SCO .000 

Fjnj»  Appropriated  to  the  Preaiienr I  rp.L.^ llli^* 

Bureau:  lother  Eu^qetary  raaourcaa   184,<B3,oeo 

Agency  for  International  Developffent  I 

Appropriation  title  and  •yabol:       'Total  budqetary  rasourcea   ' »7,4B3,0n0 


AGSNCT: 


Operatin';  expenses 
11^/»1000 


'Aaount  to  t>p  descried: 
I   Part  of  year 

Bntlr*  yaar 


S   1,300,000 


04a  idantif ication  coda; 


l'.-lOCO-0-l-lM 


Grant  pro^caa: 

'•TTiyea 

fypa  of  account  or  fund 

I    I  Annual 

i~I~l  Hultipla-year 


' I Laqal  authority  (in  addition  to  sec. 

I   10131: 

I  K  I  Antidaf iclency  Act 

I    I  Other 


fypa  of  budget  authority: 

I  X  I   Appropriation 


"1  No-yaar 


1/31/g8      I    I I   Contrsct  authority 

(expiration  data<  I    

I    1    I   Other 


Ju«t ifteatlont  Thi»  account  funds  the  direct  hire  coats  of  manaqinq  the 
Agency  for  T-iternat  lonal  Dcvelcpment  (AID<  proqraas.  The  African  Famine 
Belief  Sjpplerertal ,  P.L.  '»'>-l0,  appropriated  S13''.l  Billion  to  the 
International  Omaster  Assistance  account  to  provide  e-rerqency  f«i»ine  relief 
and  tecoverv  assistance  to  drojqht-plaqued  Atricin  countries.  Of  this  amount, 
J2.5  ■illion  was  transferred  to  AID'a  Operating  expenses  account  to  allow  AID 
to  provide  for  adequate  planning,  »onitorinq  and  supervision  of  this  emerqency 
assistance.  Since  the  funds  are  available  for  obliqation  until  March  31, 
1«B»,  AIO  intends  to  obi  i  jate  approximately  half  the  funds  m  1985  and  the 
other  half  in  tne  first  six  ao'.ths  of  1986.  Punda  will  be  released  as 
necessary.  This  action  is  ta«en  pursuant  to  the  Antidef iciancy  Act  (31  O.S.C. 
IS12) . 


Hew  budqat  authority $384,000,000 

IP.L.   99-10) 

-0- 


Departwent  of  Aqticulture  

Bureau;   Aqr:cultural  Stabilisation   jothar  budqetary  reaourcea 

and  Conservation 

Appcopr iation  title  and  ayabol.- 


Total  budqetary  rcaourcaa   384,000,000 


Expenses  -  P.L.  480 
125/622-'4 


I Aaount  to  be  deferred: 
Part  of  yaar 

Entire  year 


161.?00.000 


Otm    identification  code: 

12-2274-0-1-lSl 

Grant  pr6qr4 


l~iYea      i; 
Type  of   account  or    fund: 


'I  No 


iLeqal  authority  (in  addition  to  sec. 
1013)  : 

I  X  I  Antidef icicncy  Act 

I    I  Other 


I    I  Annual 

\~T'\   Multipla-year 

I         I   No-Year 


9/30/flS 

(expiration  date) 


Typ«  of 

budqet  authority: 

i"5ri 

Appropriation 

1      1 

— 

Contract  authority 

1      1 

other 

Juatlf Ication:  Under  Title  II  of  the  Aqricultural  Trade  Developnent  Act  and 
Assistance  Act  of  19^4,  P.L.  480,  aqricultural  comnodities  are  donated  to 
develcpinq  countries  to  neet  famine  relief  needs  and  to  conbat  malnutrition. 
U.S.  and  other  donor  emergency  food  deliveries  for  African  Fanine  Relief  are 
at  unprecedented  levels  cautinq  in  some  countries  severe  absorption  and 
in-lano  transportation  problams,  P.L.  99-10,  which  provided  supplemental 
fundinq  to  respond  to  the  African  famine,  requires  the  AID  Administrator  to 
develop  a  comprenensive  food  distribution  plan  to  assure  effective  use  of 
commodities  in  1095  and  198b.  Punds  are  deferred  pendinq  development  of  such 
a  plan  for  certain  countries  but  will  be  released  as  necessary.  To  date,  S20 
million  has  been  msdc  available  for  obligation.  This  action  is  taken  pursuant 
to  the  Antidef iciency  Act  (31  U.S.C.  1512). 
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Eatiaated  Prograa  Bffect:   None 


Outlay  Effect:   Sone 


Estimated  Prograa  Bffect:  Nbne.  Approved  country  proqrams  will  not  be 
aTFected  since  3216,800,000  cl  new  budget  authority  is  immediately  available 
to  satisfy  urgent  commodity,  transport,  and  distribution  requirements. 


Outlay  Bffect;   None 
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Deferral  Ho:   D9S-30B* 


Supplementary  Report 
llepott  Pursuant  to  Section  1014(c)  of  Public  Lew  93-344 

Thle  report  updates  Deferral  Ho.  D85-30A  transmitted  to  Congress 
on  March  22.  148S. 

This  revision  to  a  deferral  in  the  Department  of  Energy's  Energy 
conservation  account  increases  the  previous  '^•'"'^•i  °f  „" '"i''*" 
by  5551,864  and  results  in  a  total  deferral  of  56.323,804.   The 
additional  funds  are  from  recoveries  of  prior  year  obligations 
which  will  be  used  to  partially  offset  the  1<»86  program  funding 
level. 


Dcreiuuu.  op  bodgit  nonoitiTT 

Report  Put»u«nt  to  Section  1013  of  P.L.  93-344 


Department  of  gnerqy 


pgraws 

jtion  title  and  syabolt 


Hew  budget  authority... 

(P.L.   Hg-476) 

Other  BuSqetary  resources  *  34, 343, 90S 


nerqy  Conservation 
S9X021S 


1/ 


S  46'', 969, OOP 

«  34, 343, 90S 

i Total  budqetary  resources  «S02,312,906 

[  

JABount  to  be  deferradi 

I   Fart  of  year  S  

I 

I   Bntlre  year 


6,3?3,B04 


Sib  Identification  code: 

g9-0?l?-0-l-J12 


iLeqal  authority  (in  addition  to  »ec. 

I   1013): 

|~jri   Antldef  iclency  Act 


Grant  proqraat  

liriyea 

Type  of   account  or    fund: 

I         I    Annual 

I    I  Multiple-year 

l~iri    Ho-Year 


I — I  we 


s^ 


(expiration  date) 


Other 


Type  of  budget  authority: 

|~iri   Appropriation 

I    I   Contract  authority 

I    I   other 


Ju.tlflcatlons  -  'Thl.  account  fund,  a  variety  of  •"•f^Y  """=^.i*"f 
development  and  grant  program..  The.e  progr.-s  P^°«i<^«  .'"PP"'*  ^r'^"ch,Vi 
and  community  system.,  industry,  tran.portstlon,  •"l'^i-"="'.  '"•=..  Sf 
state  and  local  assistance.  -^he  56,323,804  to  be  deferred  is  an  increase  of 
SS1%'4  over  the  previous  deferral  of  55,771,940.  The  additional  i^ttzzal  of 
$55  9*4  represents  recoveries  of  prior  year  obligations  f"-;  P'°3«=;-»  '"^ 
activities  which  were  completed  or  terminated  during  the  months  of  January 
?h  ou^h  Harch  1985.  Thesi  funds,  which  are  a  result  of  """^tl^ls  "'Thfs 
efforts,  will  be  used  to  partially  offset  1»86  program  funding  levels.  ^his 
action  is  taken  pursuant  to  the  Antldef iciency  Act  (31  O.3.C.  1512). 

gstlsated  program  pffectt  None 


Outlay  effect;  None 


1/   This  account  was  the  subject  of  a  similar  deferral  in  1994  (D84-41), 
It  was  also  the  subject  of  *  rescission  proposal  (R(»5-a7). 

•    Bevised  from  a  previous  report. 


a 
a. 

9 


a 


< 

en 

p 

z 

o 


CO 


fD 

CL 

3 
n 
CO 
D. 

03 

3 
ffl 

N> 

Oi 


CO 
a 
en 


z 

o 

a' 
n 


\> 


Oi 

cn 


D85-23A 


SUPPLEMENTARY  REPORT 
Mport  Pur«o«nt  to  Section  1014(c)  of  P.L.  93-344 

Thli  r.port  updates  O.f.rral  No.  D85-23  tr«nMltt«<l  to  th« 
Congees*  on  October  31,  1984. 

This  revision  to  •  deferral  in  the  U.S.  Infornstion  Agency's 
Ssl!ri!s  .nd  expenses  (special  foreign  currency  program  account 
!nireases  the  previous  diferr.l  of  S852.000  by  Sl.«l*,811  and 
^^u!"  tn  a  total  deferral  of  $2,468,811.   ^ "T-nrw^irbr 
.iount  of  funds  needed  for  current  program  plans  and  will  be 
reserved  for  use  in  later  years. 


tmmuuOi  OF  bodgft  aotboutt 

Report  PuriJint  to  Section  1013  of  P.L. 


Deferral  Ho:  D9f-23A* 


•3-3*4 


AABNCf: 

U.S.  Infor»»tlon  Agency 
•uteau: 


{«•«  budqet  authority S  8,000,000 

I  (P.L.   98-411) 

I  Other  budgetary  reaourcea  »  4,812,213 


rpptoprtation  title  .nJ  .ybol:  ' iTot.l  bodqetary  t.aourcea  '1^,812,213 

S.larles  and  Expenses    1/  ]A«>unt  to  be  deferred:     ' 

(Special  roreign  Currency  Pro^ra»)    Part  of  year  » 

S7X020S  !   «"'»'•  rear 

cm  Identification  code: 


*  2,468,911 


«->-020S-l-lS4 

Grant  proqraa: 


"Iteqal  authority  (in  add  it  ion  to  sec. 
I   1013): 
I  l~5r'!   Antidef iclency  Act 


i~iYes    inri 

M , 

Type  of   account  or    tund: 


so 


I    I   Other_ 


Type  of  budget  authority: 

l~iri   Appropriation 

1   Contract  authority 

~»~|   Other 


t:^:^.^°V^s''"'r^is    ^;^Vr''Uti^-ls-V,Ken-ln  accordance  -it^  the 
Antidef iciency  Act  (31  O.S.C.  IS12)  . 
gstlaated  Prograa  Bffect:   Non^ 
Outlay  effect!  "None 


1/  T^iis  accoont  was  the  subject  of  a 
•    Revised  from  a  previous  report. 

|KR  Doc.  85-15420  Filed  &-25-85:  8:45  am) 
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similar  deferral  in  1984  (D85-34) . 
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Wednesday 
June  26,  1985 


Part  V 

General  Services 
Administration 


41  CFR  Part  101^17 

Government  Work  Space  Management 

Reform;  Temporary  Regulation 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-17 
I FPMR  Twnp.  Reg.  D-71 1 

Government  Work  Space  Management 
Reform 

agency:  Public  Buildings  Service. 
General  Senice  Administration. 
ACTION:  Temporary  Regulation. 

summary:  This  regulation  provides 
procedures  for  the  development  and 
maintenance  of  planning,  information 
and  reporting  systems  to  ensure  the 
efficient  utilization  of  Federal  work 
space  and  related  furnishings.  It 
implements  E.xecutive  Order  12411. 
signed  by  the  President  on  March  29, 
1983.  The  General  Services 
Adm.inistration's  authority  for  issuing 
this  regulation  is  contained  in  Executive 
order  12411  and  in  the  Federal  Property 
and  Administrative  Services  Act  of  1949. 
as  amended  (40  U.S.C.  486(c)). 
DATES:  Effective  date:  July  1. 1985. 

Expiration  date:  June  30,  1987,  unless 
sooner  revised  or  superseded. 

Comments  due  by:  To  ensure  their 
consideration  in  drafting  additional 
regulations  and  bulletins  regarding  work 
space  management,  comments  should  be 
received  by  GSA  no  later  than  August 
26.  1985 

ADDRESS:  Comments  should  be 
submitted  to  the  General  Services 
Administration.  (PR).  Washington.  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  H.  Quigley,  Director.  Space 
Management  Division.  (202  566-1875). 
SUPPLEMENTARY  INFORMATION:  GSA's 
authority  for  issuing  this  temporary 
regulation  is  contained  in  the  Federal 
Property  and  Administrative  Ser\'ices 
Act  of  1949.  as  amended  (40  U.S.C. 
486(c))  and  in  Executive  Order  12411. 

The  purpose  of  this  regulation  is  to 
refine  the  work  space  management 
reform  program  and  resulting  reporting 
requirements  and  to  combine  FPMR 
Temporary  Regulation  D-68,  published 
March  8. 1983,  which  pertained  only  to 
GSA-controlled  space,  and  FPMR 
Temporary  Regulation  D-70,  published 
July  1, 1983,  which  pertained  to  all 
Federal  work  space. 

The  Federal  work  space  management 
reform  program  reflects  the  President's 
announced  goal  to  strengthen  the 
management  and  improve  the  efficiency 
of  the  Federal  Government.  The  program 
emphasizes  the  improvement  in  the 
utilization  of  Government  work  space 
and  resultant  cost  savings.  This 
regulation  implements  the  Executive 


Order  12411  provisions  that  make 
agency  heads  responsible  for  achieving 
the  goal  of  reducing  Federal  work  space, 
used  or  held,  to  that  amount  which  is 
essential  to  known  agency  missions. 

Program  requirements  have  been 
streamlined  and  simplified  to  minimize 
the  burden  of  reporting  and  ensure 
efficiency  while  at  the  same  time 
increasing  effectiveness  of  the  effort. 

Prior  Comments 

The  comments  received  in  conjunction 
with  FPMR  Temporary  Regulations  D-68 
and  D-70  have  been  considered  and 
reconciled  with  this  document. 

GSA  has  determined  that  this  rule  is 
not  a  major  rule  for  the  purpose  of 
Executive  Order  12291  of  February  17, 
1981  because  it  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more:  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  Therefore,  a 
Regulatory  Impact  Analysis  has  not 
been  prepared.  GSA  has  based  all 
administrative  decisions  underlying  this 
rule  on  adequate  information  concerning 
the  need  for.  and  consequences  of,  this 
rule:  has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits:  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

Before  issuing  a  final  rule,  GSA  will 
make  all  necessary  evaluations  of 
economic  effects,  major  costs  to 
consumers  or  others,  and  significant 
adverse  effects. 

List  of  Subjects  in  41  CFR  Part  101-17 

Administrative  practices  and 
procedures.  Federal  buildings  and 
facilities.  Government  property 
management. 

(Sec.  205(c).  63  Stat.  390  40  US  C.  4a6(c)) 

In  41  CFR  Chapter  101,  the  following 
temporary  regulation  is  added  to  the 
appendix  at  the  end  of  Subchapter  D  to 
read  as  follows: 

Federal  Property  Management 
Regulations 

Temporary  Regulation  D-71 

June  20, 1985. 

To:  Heads  of  Federal  Agencies 
Subject:  Work  Space  Management 
Reform 

1.  Purpose.  This  regulation  combines 
FPMR  Temporary  Regulations  I>-68  and 
D-70  and  reflects  uniform  goals  and 
procedures  for  both  GSA-controlled 
space  and  for  space  controlled  by  other 
Federal  agencies. 

2.  Effective  date.  This  regulation  is 
effective  July  1. 1985. 


3.  Expiration  date.  This  regulation 
expires  June  30.  1987.  unless  sooner 
revised  or  superseded. 

4.  Background.  Executive  Order  12411. 
Government  Work  Space  Management 
Reforms,  was  signed  by  the  President  on 
March  29. 1983.  The  order  establishes 
Government-wide  policies  for  the 
management  of  work  space  and  related 
furnishings  and  vests  the  responsibility 
and  accountability  for  ensuring  that 
these  policies  are  implemented  in  a 
timely  and  effective  manner  with  agency 
heads.  It  also  directs  the  General 

Ser\  ices  Administration  (GSA)  to 
conduct  surveys,  and  establish 
procedures,  guidelines  and  regulations 
to  be  followed  by  the  agencies  in 
developing  work  space  planning, 
information  and  reporting  systems. 
Permanent  regulations  will  be  issued  by 
the  Administrator  of  General  Services 
following  reconciliation  of  comments 
received  on  these  Temporary 
Regulations. 

5.  Revised  procedures.  Attachment  A 
contains  revised  regulations  concerning 
agency -controlled  space  and  GSA- 
controlled  space.  The  significant 
changes  incorporated  in  this  regulation 
are: 

(a)  Each  agency  is  responsible  for 
establishing  and  implementing  work 
space  management  plans  and 
procedures.  These  plans  must  be 
consistent  with  the  office  utilization 
goals  established  by  this  regulation. 
GSA  is  responsible  for  providing 
technical  guidance  and  coordination  of 
agency  efforts.  GSA  is  also  responsible 
for  reviewing  agency  space  plans  and 
communicating  agencies'  progress  to 
OMB  for  coordination  of  space  plans 
with  agency  budgets. 

(b)  The  work  space  programs  for  both 
agency-controlled  and  GSA-controlled 
space  are  incorporated  into  a  single 
program  with  simplified  reporting 
procedures. 

(c)  The  goal  for  office  space  utilization 
is  to  achieve  135  square  feet  per  person, 
or  less  by  the  end  of  Fiscal  Year  1990. 
Agencies  which  choose  to  delay 
achievement  of  their  reductions  until  the 
later  years  of  the  period  should  submit 
full  justification  for  their  actions,  as  part 
of  the  plan  required  by  this  regulation. 

(d)  A  program  is  established  to  permit 
supplemental  space  allowances  in  office 
space  for  certain  functions.  Each  agency 
is  responsible  for  identifying  the  office 
space,  by  bureau  or  operational  unit  as 
appropriate,  which  may  fall  into  the 
supplemental  space  category.  For  GSA- 
assigned  space,  supplemental  space 
allowances  will  be  developed  in 
conjunction  with  GSA  representatives 
and  will  be  taken  into  account  in  overall 
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average  utilization  rate  calculations.  For 
agency-controlled  space,  allowances 
will  be  developed  by  the  agency, 
following  guidelines  established  for 
GSA-controlled  space. 

(e)  Agency  space  requests  shall 
include  Standard  Form  81A.  Space 
Requirements  Worksheets  and  Standard 
Form  81,  Request  for  Space. 

(f)  All  requests  for  GSA-controlled 
space  will  be  processed  in  an 
expeditious  manner  taking  into  account 
the  square  footage  requirement,  the  135 
square  foot  per  person  goal,  community 
locational  policies,  local  market 
conditions,  available  vacant  space, 
furniture  and  equipment,  professional 
space  management  principles,  specific 
requirements  for  supplemental  space 
and  other  factors. 

(g)  The  head  of  each  Federal  agt»ncy 
will  submit  to  GSA  an  annual  work 
space  management  plan.  Space 
inventories,  personnel  and  utilization 
rates  for  GSA-controlled  space  and 
overall  inventory  totals  will  be  projected 
for  a  2-year  period  and  reported 
annually  with  quarterly  updates  of 
significant  changes. 

(h)  Location  of  space  shall  continue  to 
be  determined  by  agency  mission  needs, 
provisions  of  the  Rural  Development  Act 
of  1971,  and  relevant  Federal  policies. 
GSA  shall  survey  agencies  and  develop 
community  specific  location  policies  and 
plans  based  on  agency  mission,  housing, 
and  location  requirements  in  a 
community.  These  community  plans 
shall  call  for  the  location  of  agencies  in 
leased  and  other  federally  controlled 
space  at  the  most  economical  cost  to  the 
Government  consistent  with  the 
agencies'  mission. 

6.  Comments.  Comments  concerning 
the  effect  or  impact  of  this  regulation 
may  be  submitted  to  the  General 
Services  Administration,  Office  of  Space 
Management  (PR),  Washington.  DC 
20405.  Comments  should  be  submitted 
within  60  days  of  publication  of  this 
regulation. 

7.  Effect  on  other  directives.  The 
provisions  of  Federal  Property 
Management  Regulations  (FPMR) 
Temporary  Regulations  D--68  and  D-70. 
Supplement  1  to  D-88,  Supplement  1  to 
D-70  and  FPMR  Bvilletin  D-195  are 
superseded  by  this  regulation. 
Dwight  Ink, 

.■\cting  .■iiiniinistmtor  df  General  Services. 

Attachment  A 

PART  101-17— GOVERNMENT  WORK 
SPACE  MANAGEMENT 

§  101-17.000    Scope  of  part 

This  part  prescribes  policies  and 
procedures  for  implementing 


Government-wide  work  space 
management  reforms.  The  procedures  of 
this  part  apply  to  all  Federal  work 
space. 

§  101-17.001     Auttiority. 

This  Part  101-17  implements 
Executive  Order  12411,  48  FR  13391. 
March  31, 1983.  applicable  provisions  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949.  63  Stat.  377,  as 
amended,  and  Executive  Order  12348. 

§  101-17.002    Basic  policy. 

(a)  It  is  the  responsibility  of  the  heads 
of  all  Federal  agencies  to  ensure  that  the 
provisions  of  Executive  Order  12411  are 
implemented  expeditiously  and 
effectively.  To  accomplish  this.  Federal 
agencies  shall  m.aintain  plans  and 
programs  to  reduce  the  amount  of  work 
space,  used  or  held,  to  that  amount 
which  is  essential  for  known  agency 
missions.  Work  space  shall  be  acquired 
for  use  by  Federal  agencies  only  when 
such  space  is  essential  to  existing  or 
known  and  planned  programs,  and 
existing  Government-controlled  space 
held  by  other  Federal  agencies  is  not 
available  to  satisfy  the  need.  GSA  will 
issue  guidance  as  required  to  aid 
agencies  in  developing  goals  for  the 
improvement  of  Government-wide  work 
space  management.  Agencies  will  be 
responsible  for  complying  with  plans 
and  programs  and  meeting  goals  for 
improving  work  space  management. 

(b)  Agency  heads  will  continue  to 
dispose  of  real  property  as  presently 
provided  by  law  and  regulation. 
Generally,  this  requires  reporting  of 
excess  property  to  the  Administrator  of 
General  Services  under  FPMR  101-47. 
Agency  heads  shall  notify  the 
Administrator  of  all  vacant  work  space 
that  may  be  made  available  for  the 
temporary  use  of  other  Federal  agencies 
to  the  extent  consistent  with  cost- 
effectiveness  and  with  national  defense 
requirements. 

(c)  Each  agency  head  shall  ensure  that 
requests  for  space  are  consistent  with 
agency  plans  and  that  the  amount  of 
office  space  is  held  to  the  minimum 
necessary  to  accomplish  the  tasks  which 
must  be  performed.  The  objective  is  to 
achieve,  by  the  end  of  Fiscal  Year  1990. 
an  average  workstation  space  utilization 
rate  of  135  square  feet  or  less  per  person 
for  both  agency-controlled  and  GSA- 
controlled  space.  Agencies  which 
choose  to  delay  achievement  of  this  goal 
until  the  later  years  of  the  period  should 
submit  full  justification  for  their  actions, 
as  part  of  the  plan  required  by  this 
regulation.  The  reduction  is  defined  as 
the  difference  between  the  current 
workstation  space  utilization  rate  and 
135  square  feet  per  person. 


(d)  Heads  of  Federal  agencies  shall 
establish  programs  to  ensure  that 
furnishings  related  to  work  space  are 
held  to  the  minimum  necessary  to 
accomplish  mission  requirem.ents. 
Excess  related  furnishings  shall  be 
identified  and  reported  to  the 
Administrator  of  General  Ser\'ice8  in 
accordance  with  FPMR  101-43, 
Utilization  of  Personal  Property,  and 
other  applicable  laws  and  regulations. 

(e)  Each  head  of  a  Federal  agency 
shall: 

(1)  Annually  report  the  agency's  total 
inventory  of  Government-wide  work 
space,  whether  owned,  leased,  or 
otherwise  controlled,  to  the 
Administrator  of  Genera!  Services,  in 
order  that  the  Administrator  may 
publish  a  detailed  listing  of  real  property 
owned,  leased,  and  otherwise  controlled 
by  all  Federal  agencies  in  accordance 
with  FPMR  101-3. 

(2)  Establish  and  implement  an 
agency-wide  work  space  management 
plan  in  accordance  with  Section  101- 
17.009,  Work  Space  Management  Plans. 

(3)  Institute  programs  to  ensure  that 
agency  actions  for  accomplishing 
management  reforms  for  work  space 
and  related  furnishings  are  in 
compliance  with  Executive  Order  12411 
and  w*lh  this  regulation. 

(4)  Maintain  internal  inventory 
records  on  furnishing  related  to  work 
space  in  accordance  with  GAO 
thresholds. 

(f)  The  Administrator  of  General 
Services  shall: 

(1)  In  accordance  with  Section  101- 
17.009  receive  and  review  the  work 
space  management  plans  from  all 
Federal  agencies  and  communicate  his 
findings  to  OMB  for  coordination  of 
space  plans  with  agency  budgets. 

(2)  Establish  procedures,  guidelines 
and  regulations  to  be  followed  by  the 
agencies  in  developing  the  work  space 
planning,  information  and  reporting 
systems  required  by  Executive  Order 
12411. 

(3)  Conduct  surveys,  space 
inspections  and  space  utilization  studies 
as  prescribed  by  existing  law  and 
regulations.  These  shall  include  surveys 
to  identify  underutilized  real  property  in 
accordance  with  FPMR  101-47.802  and 
Executive  Order  12411. 

§  101-17.003    Definition  of  terms. 

(a)  "Agency-controlled  space"  means 
federally  owned,  leased,  or  controlled 
space  acquired  or  used  by  Federal 
agencies  under  any  authority  other  than 
the  Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended.  It  also 
includes  space  for  which  authorities  for 
acquisition,  use,  or  disposal  have  been 
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delegated  to  other  agencies  by  CSA.  it 
includes  any  space  for  which  an  agency 
does  not  pay  CSA  directly. 

(b)  "Acquisition  of  work  space" 
means  the  process  of  obtaining  work 
spare  by  pun hase,  lease,  donation, 
exchange,  eminent  domain, 
construction,  or  by  any  other  means 
permissible  by  law. 

(c|  "Consistent  with  national  defense 
requirements"  means  conforming  with 
security  considerations,  as  determined 
by  the  head  of  each  Federal  agency  in 
consultation  with  the  Administrator  of 
Ceneral  Services. 

(d)  "Conversion"  is  a  technique  for 
agencies  to  convert  space  under  their 
contrfj!  from  "gross  square  foutage"  or 
"net  sv^uare  footage"  to  "occupiable 
square  footage".  In  the  case  of  office 
space,  "conversion"  is  used  to  pro\nde  a 
cost-effective  means  for  comparing 
utiliTation  rates  in  agency-controlled 
space  with  utilization  rates  in  CSA- 
controiled  space. 

(e)  "Conversion  factor"  is  the 
percentage  determined  by  the  agencies 
to  convert  space  under  their  control 
from  gross  and  net  square  footage  to 
occupiable  square  feet.  For  office  space, 
see  Section  1O1-17.0OI  Utilization 
standards  for  work  space. 

(f)  "Cost-effective"  means  justified 
under  an  economic  analysis  which 
evaluates  alternatives  in  terms  of  time- 
adjusted  expenses  incurred  by  the 
Covemment. 

(g)  "Excess  holdings"  means  any  work 
space  or  related  furnishings  which  are 
not  essential  to  a  Federal  agency's 
existing  or  planned  programs. 

(h)  "Federal  ngency"  means  any 
department^ency.  or  independent 
establishment  in  the  Government, 
including  any  wholly-owned 
corporation. 

(i)  "Federally  owned,  leased,  or 
controlled  woric  space": 

(1)  "Federally  owned"  means  work 
space,  the  title  to  which  is  vested,  or 
will  become  vested  pursuant  to  existing 
agreement,  in  the  United  States 
Government 

(2)  "Federally  leased"  means  work 
space  for  which  the  United  States 
Government  has  a  right  of  occupancy  by 
virtue  of  having  acquired  a  leasehold 
interest.  ^^^^ 

(3)  "Federally  controlled''|IIRns  work 
space  for  which  the  United  States 
Government  has  a  right  of  occupancy  by 
ownership,  by  lease,  or  by  any  other 
means,  such  as  by  contract,  barter, 
license,  easement,  permit,  requisition,  or 
condemnation,  whether  or  not  paid  for. 
This  does  not  include  space  owned  or 
leased  by  private  sector  entities 
performing  work  on  Government 
contract5. 


(j)  "CSA-controlled  space"  means 
space  assigned  to  the  agency  by  CSA  by 
authority  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949.  as 
amended,  or  by  authority  of  any  other 
statute.  It  includes  any  space  for  which 
an  agency  pays  GSA  directly. 

|k]  "Inventory"  means  a  summary, 
survey,  or  itemized  list  of  the  space, 
assets,  or  materials  under  the  control  of 
a  Federal  agency. 

(1)  'Measurement  of  space  ': 

(1)  Gross  square  footage  "  means  all 
floor  area  (including  all  openings  in  floor 
slabs)  measured  to  the  outer  surfaces  of 
exterior  or  enclosing  walls,  and  includes 
all  floors,  mezanines.  halls,  vestibules, 
stairwells,  service  and  equipment 
rooms,  penthouses,  enclosed  passages 
and  walks,  finished  usable  space  with 
sloping  ceilings  (such  as  attic  spare) 
having  5  feet  or  more  headroom,  and 
appended  covered  shipping  or  receiving 
platforms  at  truck  or  railroad  car  height 
Also  included  in  gross  floor  area,  but 
calculated  on  one-half  of  actual  floor 
area,  are  covered  open  porches, 
passages  and  walks,  with  appended 
uncovered  receiving  and  shipping 
platforms  at  truck  or  railroad  car  height. 
For  the  purposes  of  reporting  under  this 
regulation,  this  definition  applies  to 
agency  controlled  space  only. 

(2)  "Net  square  footage"  means  that 
area  defined  as  gross  square  footage, 
less  space  occupied  by  outside  walls, 
interior  partitions,  stair  towers,  elevator 
shafts  and  machinery,  toilets,  basement 
and  attic  space  unsuitable  for  use. 
permanent  hallways  and  corridors,  and 
rooms  housing  machinery  or  equipment 
for  heating  or  ventilating  and  for 
furnishing  light,  power,  and  water 
supply  for  the  building.  For  the  purposes 
of  reporting  under  this  regulation,  this 
definition  applies  to  agency  controlled 
space  only. 

(3)  "Occupiable  area"  means  that 
portion  of  the  gross  area  which  is 
available  for  use  by  an  occupant's 
personnel  or  furnishings,  including 
space  which  is  available  jointly  to  the 
various  occupants  of  the  buildings,  such 
as  auditoriums,  health  units,  and  snack 
bars.  Occupiable  area  does  not  include 
space  in  the  building  which  is  devoted 
to  its  operations  and  maintenance, 
including  craft  shops,  gear  rooms,  and 
building  supply  storage  and  issue  rooms 
Ceiling-high  corridors  solely  serving  a 
single  space  assignment  are 
"occupiable."  Occupiable  area  is 
computed  by  measuring  from  the 
occupant's  side  of  ceiling-high  corridor 
partitions  or  partitions  enclosing 
mechanical,  toilet,  and/or  custodial 
space  to  the  inside  finish  of  permanent 
exterior  building  walls  or  to  the  face  of 
the  convector  if  the  convector  occupies 


at  least  50  percent  of  the  length  of  the 
exterior  wall.  When  computing 
occupiable  area  separated  by  partitions, 
measurements  are  taken  from  the  center 
line  of  the  partitions.  4 

(m)  "Personnel"  means  the  peak 
number  of  persons  to  be  housed  in  o 
given  space  assignment  for  whom  a 
separate  workstation  must  be  providetl. 
In  addition  to  permanent  Federal 
personnel,  this  includes  temporaries, 
part  time,  seasonal,  and  contractual 
employees  who  cannot  share  existing 
workstations,  and  budgeted  vacancies. 
Employees  of  other  agencies  and 
organizations  who  occupy  separate 
workstations  in  the  space  assignment 
will  also  be  included  in  the  personnel 
total.  Shift  workers  are  to  be  considered 
as  one  person  if  the  same  workstation  is 
used  on  every  shift.  In  the  case  of  office 
space,  the  peak  number  of  persons  for 
whom  a  separate  workstation  must  be 
provided  is  used  to  calculate  the 
utilization  rate  for  office  space 

(n)  "Related  furnishings"  means  items 
m  work  space  which  do  not  become 
fixed  and  part  of  the  building,  including 
such  items  as  furniture,  equipment, 
computers,  telephones,  etc. 

(o)  "Space"  means  space  in  buildings, 
and  land  incidental  to  the  use  thereof, 
which  is  under  the  custody  and  control 
of  a  Federal  agency. 

(p)  "Workspace  management 
analysis"  means  the  process  of 
employing  recognized  professional 
techniques  to  determine  how  efficiently 
an  agency  is  utilizing  its  work  space, 
and  to  verify  that  space  is  being  used  in 
accordance  with  this  regulation.  (The 
term  "Analysis"  means  reconnaissance- 
type  inspections  as  well  as  detailed 
studies.) 

(q)  "Special  purpose  space"  means 
work  space  which  is  predominantly 
utilized  for  the  special  purpose  of  an 
agency  and  is  not  generally  suitable  for 
the  use  of  other  agencies.  'This  includes 
but  is  not  limited  to  schools,  hospitals, 
mints,  embassies,  and  consulates. 

(r)  "Supplemental  space"  means 
specific  and  discrete  areas  constructed 
as  office  space  but  used  to  meet  needs 
outside  the  agency's  ordinary  office 
requirements,  such  as  public-oriented  or 
centralized  reception,  hearing  or 
meeting  facilities,  service,  inspection, 
distribution,  storage  or  processing 
activities.  Such  space  is  most  cost- 
effectively  collocated  with  normal  office 
space.  Illustrations  are  contained  in 
SecUon  101-17.600. 

(s)  "Supplemental  space  factor" 
means  a  percentage  representing  the 
square  foot  area  of  supplemental  space 
divfded  by  the  total  square  foot  area  of 
all  occupiable  office  space.  For  space 
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under  their  control,  agencies  shall 
develop  factors  compatible  with  their 
space  measurement  and  classification 
systems.  These  factors  will  be  applied  to 
the  agency's  overall  average  office 
space  utilization  rate  to  develop  a 
workstation  space  utilization-rate  to 
determine  agency  progress  in  achieving 
the  135  square  foot  per  person  goal. 

(t)  "Used  or  held  by  a  Federal  agency" 
means  occupied  or  used  by  that  agency 
in  the  performance  of  its  missions, 
whether  or  not  paid  for,  regardless  of 
whether  such  occupancy  or  use  is 
obtained  as  a  result  of  an  assignment 
from  CSA,  as  a  result  of  a  permit  or 
other  right-of-use  obtained  from  another 
agency,  or  as  a  result  of  the  agency's 
exercise  of  its  own  acquisition  authority, 
whether  granted  by  statute  or  obtained 
by  delegation  from  GSA. 

(u)  "Ufilization  rate",  as  applied  to 
office  space,  is  an  indicator  of  the 
efficiency  with  which  space  is  used.  It  is 
calculated  by  dividing  the  total  office 
square  footage  by  tlie  total  number  of 
personnel  occupying  that  space.  For 
purposes  of  measuring  agency  progress 
against  the  135  square  foot  per  person 
goal,  a  supplemental  space  factor  will  be 
applied  to  the  agency  utilization  rate. 
See  101-17.003(ni)  for  a  definition  of 
"personnel"  and  101-17.003(s)  for  a 
definition  of  'supplemental  space 
factor". 

(v)  "Vacant  space  available  for 
temporary  use"  means  work  space 
which  is: 

(1)  Not  currenUy  occupied  or  utilized 
to  perform  an  agency's  mission,  but 
which  is  retained  for  future  use.  and 

(2)  In  a  condition  presently  suitable 
for  occupancy,  or  capable  of  being  made 
suitable  at  minimal  expense,  and 

(3)  Of  a  character  and  in  a 
geographical  locatiorrsuch  that  it  would 
be  suitable  for  use  by  a  Federal  agency 
other  than  the  agency  which  presently 
controls  it. 

(w)  "Work  space"  means  federally- 
controlled  space  in  buildings  and 
structures  (permanent,  semi-permanent, 
or  temporary)  which  provides  an 
acceptable  environment  for  the 
performance  of  agency  mission 
requirements  by  employees  or  by  other 
persons  occupying  it.  It  is  fiirther 
classified  as  "office  space",  "storage 
space"  or  "special  spare". 

[1}  "Office  space",  means  space  which 
provides  an  environment  suitable  in  its 
present  state  for  an  office  operation. 

(2)  "Storage  space"  means  space 
generally  consisting  of  concrete,  wood 
block,  or  unfini-shed  foors:  bare  block  or 
brick  interior  walls:  unfinished  ceilings; 
and  similar  construction  containing 
minimal  lighting  and  heating.  It  includes 
attics,  basements,  sheds,  parking 


structures  and  other  unimproved 
building  areas. 

{3}  "Special  space"  means  space 
which  has  unique  architectural  features, 
requires  the  installation  of  special 
equipment  or  requires  varying  sums  to 
construct,  maintain  and/or  operate  as 
compared  to  office  and  storage  space. 

(x)  "Work  space»management  plan" 
means  an  annual  plan^dated  quarterly 
with  significant  changes  which  is 
submitted  by  Federal  agencies,  at  the 
bureau  level,  showing  a  2-year 
projection  of  space  and  personnel.  The 
plan  includes  both  GSA-controlled  and 
agency-controlled  space. 

(y)  "Workstation  space"  means 
specific  areas  used  for  an  agency's 
ordinary  office  functions. 

(z)  "Workstation  space  factor"  means 
the  percentage  of  the  total  occupiable 
office  space  used  for  workstations.  This 
factor  plus  the  supplemental  space 
factor  always  equal  100%  or  1.00. 

laa)  "Workstation  space  utilization 
rate"  is  the  quotient  of  the  workstation 
space  and  the  personnel  occupying  that 
space. 

§  101-17.004    Utilization  standards  for 
work  space. 

Each  agency  shall  achieve,  by  the  end 
of  Fiscal  Year  1990.  an  overall  agency- 
wide  workstation  space  utilization  rate 
equivalent  to  135  occupiable  square  feet 
per  person.  Agency-controlled  office 
space  measured  in  terms  of  gross  square 
footage  will  be  converted  to  occupiable 
square  footage  by  subtracting  a  factor  of 
up  to  25  percent.  Agency-controlled 
office  space  measured  in  terms  of  net 
square  footage  will  'oe  converted  to 
occupiable  square  footage  by 
subtracting  a  factor  of  up  to  10  percent. 
Agencies  may  apply  a  supplemental 
space  factor  to  the  135  square  feet  per 
person  goal  in  determining  their 
progress  in  meeting  the  goal,  as  defined 
in  101-17.003(s)  and  (u).  For  all  other 
agency-controlled  space,  the  same 
conversion  criteria  will  apply;  however, 
no  supplemental  space  factor  will  be 
considered.  The  factors  applied  for 
conversion  and  supplemental  space  for 
each  agency  shall  be  identified  in  the 
agency's  work  space  management  plan. 

§  101-17.005    Utilization  standards  for 
related  furnishings. 

(a)  Heads  of  agencies  shall  submit  to 
GSA  copies  of  their  standards  and 
criteria  for  the  utilization  of  related 
furnishings  established  in  accordance 
with  FPMR  101-25.302. 

(b)  It  is  the  responsibility  of  all  heads 
of  agencies  to  ensure  that  standards  and 
criteria  for  the  use  of  related  furnishings 
reflect  a  judicious  use  of  public  monies. 


§  101-17.006    Excess  work  space  and 
related  furnishings. 

(a)  This  identification  of  unneeded 
work  space  held  by  Federal  agencies 
will  continue  to  be  accomplished  in 
accordance  with  the  guidelines  set  forth 
in  Section  101-47.8.  Transfers  of  excess 
property  between  Government  agencies 
will  generally  be  effected  in  accordance 
with  FPMR  101-47.2.  Disposal  of  work 
space  will  be  made  in  strict  accordance 
with  FPMR  101-47.3. 

(b)  Federal  agencies  with  authority  to 
identify,  transfer,  and  dispose  of  work 
space,  whether  the  authority  is 
delegated  to  them  by  the  Administrator 
of  General  Services  or  statute,  may 
continue  to  exercise  these  authorities. 
Section  1(e)  of  Executive  Order  12411 
states  that  heads  to  all  Federal 
executive  agencies  shall  "consider,  in 
making  decisions  concerning  the  use. 
acquisition  of  disposal  of  work  space 
and  related  furnishings,  the  effects  of  its 
actions  on  costs  incurred  by  other 
Federal  agencies." 

(c)  All  transfers  and  disposals, 
however  done,  will  be  reflected  in 
agencies'  reports  and  work  space 
management  plans  to  GSA. 

(d)  Excess  related  furnishings  shall  be 
identified  in  accordance  with  standards, 
criteria  and  procedures  established  by 
heads  of  Federal  agencies.  Excess 
related  furnishings  shall  be  reported  to 
the  Administrator  in  accordance  with 
FPMR  101^3  and  other  applicable  laws 
and  regulations. 

§  101-17.007    Vacant  space  available  for 
temporary  use. 

All  vacant  work  space  available  for 
temporary  use  tvill  be  reported  to  the 
Administrator  of  General  Ser\'ices. 

(a)  Vacant  work  space  in  facilities 
held  in  the  custody  and  control  of 
Federal  agencies  other  than  GSA  shall 
be  reported  to  the  Administrator  by 
those  agency  heads  in  accordance  with 
the  provisions  of  FPMR  101-3  and  of  this 
Part  101-17.  Notification  of  the  space 
which  will  become  available  for 
temporary  use  will  be  made  to  the 
Adrninistrator  120  days  before  the 
projected  date  of  availability. 
Notification  will  include  a  description  of 
the  property,  the  amount  of  space,  the 
dates  of  availability  and  an  agency 
contact.  Alternatively,  agency  heads 
may  determine  that  vacant  space  is  not 
suitable  for  temporary  use  by  other 
Federal  agencies. 

(b)  Agency  heads  shall  ensure  that 
vacant  space  available  for  temporary 
use  is  incorporated  into  Work  Space 
Management  Plans. 

(c)  In  addition  to  reporting  agency- 
controlled  vacant  space  available  for 
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temporary  use.  a^ncy  heads  may 
identify  other  potential  agency  users 
Hnd  may  assign  such  vacant  space  to 
them  in  accordance  with  applicable 
laws  and  regulations. 

(d)  The  holding  agency  may  determine 
that  the  space  in  question  can  be  made 
available  to  potential  users  other  than 
Federal  agencies. 

(e)  To  facilitate  Federal  agencies' 
cost-effective  planning  and  utilization  of 
work  space,  the  Administrator  shall 
maintain  listings  of  vacant  space 
available  for  temporary  use.  This  listing 
will  enable  agencies  requiring  additional 
work  space  to  ensure  that  such  space  is 
not  available  w  ithin  the  Federal 
inventory  before  acquiring  it.  It  is  the 
responsibility  of  all  agency  heads  to 
determine,  before  acquinng  work  space, 
that  existing  vacant  space  used  or  held 
by  other  agencies  is  not  available  to 
satisfy  the  need. 

9  101-17.008    inv«ntortM. 

|a)  Procedures  and  forms  for  use  by 
executive  agencies  in  preparing  and 
submitting  annual  reports  necessary  for 
maintaining  and  publishing  of  Annual 
Real  Property  Inventories  are  coatamed 
m  FPMR  101-3.  Inventory  reporft  shall 
cover  those  categories  of  propwly 
specified  in  FPMR  101-3.  Re^rfs  shall 
be  submitted  by  the  agency  responsible 
for  the  maintenance  of  real  property 
records  and  accounts  as  prescribed  in 
FPMR  101-3.  Interagency  report  control 
number  0315-GSA-QU  is  assigntrd  to 
this  reporting  requirement 

(b)  It  is  the  responsibility  of  the  head 
of  each  executive  agency  to  ensure  that 
data  submitted  in  accordance  with 
FPMR  101-3  is  consistent  with  the  data 
required  by  Section  101-17.009. 

(c)  The  Administrator  of  General 
Services  shall  consult  with  the  heads  of 
other  agencies  before  issuing  additional 
reporting  requirements  in  order  to 
ensure  that  such  reports  do  not  impose 
excessive  cost  burdens  not 
contemplated  by  Executive  Order  12411 


Worti 


management 


5  101-17009 
plan. 

(a)  The  head  of  each  Federal  agency 
shall  submit  to  GS.\  an  annual  work 
space  management  plan.  Separ9te 
bureau  plans  will  be  summarized  into  an 
agency-wide  plan.  The  plans  will 
contain  current  space  holdir^gs  and  a  2- 
year  projection  of  requirements.  This 
plan  shall  address  ail  work  space  used 
or  held,  whether  GSA-assigned  or 
agency -con  trolled,  wherever  located. 
The  report  will  be  due  no  later  than  May 
15  of  each  year  with  projections  for  the 
following  two  years  in  order  to  guide  the 
preparation  of  agency  budget 
submissions.  The  inventory  levels  used 


as  the  basis  for  projecting  GSA- 
controlled  space  requirements  should  be 
consistent  with  inventor>'  levels  shown 
in  the  projected  RENT  Budget  Report 
issued  by  GSA  in  April,  except  for  the 
first  report,  as  noted  below. 

Note. — The  first  report  %vill  be  due  45  days 
after  issuance  of  this  rpgulation.  with  current 
year  data  for  ty  85  and  projections  for  Fiscal 
Year  1986  and  198?.  See  {  101-1"  4902  for  a 

sample  of  the  re<juired  form. 

(b)  Each  Plan  shall  contain  a 
corresponding  2-year  forecast  of 
personnel  and  shall  relate  mission 
requirements  to  space  presently  used  or 
held  under  request  by  the  agency. 
Agency  plans  shall  also  indicate  office 
utilization  rates  for  present  and 
projected  work  space  and  shall  indicate 
the  year  in  which  135  square  feet  per 
person  in  office  space  is  expected  to  be 
achieved.  These  plans  shall  also  state 
the  supplemental  space  and  conversion 
factors  used  by  the  agency  for  space 
under  its  control.  The  2-year  forecast 
was  chosen  to  coincide  with  agency 
budget  submissions. 

(c)  Each  plan  shall  guide  agencies  in 
determining  the  amounts  and  type  of 
space  to  be  acquired  through  direct 
authority  or  requested  from  GSA. 
Agencies  are  responsible  for  ensuring 
compliance  with  plans  in  the  acquisition 
of  space. 

(d)  GSA  shall  review  agency  plans  for 
consistency  with  Executive  Order  12411. 
the  provisions  of  this  regulation 
including  the  135  square  foot  goal,  and 
other  relevant  factors  and  provide 
comments  back  to  the  agencies,  as 
appropriate,  within  60  days  of  plan 
submission.  Agency  plans  shall  be  made 
available  for  review  by  0MB  to  ensure 
that  funding  is  consistent  with  plans  and 
projections.  GSA  shall  report  agencies' 
progress  in  improving  the  management 
of  work  space  and  related  furnishings. 

|e)  GSA  shall,  upon  agency  request, 
provide  technical  assistance  in  the 
development  and  implementation  of 
plans. 

(f)  This  report  has  been  cleared  in 
accordance  with  FPMR  101-11.11  and 
assigned  interagency  report  control 
number  (IRCN)  0323-GSA-XX.  In 
addition,  this  report  supersedes  IRCN 
0307-GSA-AN,  Annual  Space  Reduction 
Plan,  and  IRCN  0308-GSA-.AN.  Work 
Space  Management  Plan. 

Subpart  101-17.1  Assignment  and 
Utilization  of  GSA-Controlled  Space 

§  101-17.100    Scop*  of  part. 

This  part  prescribes  the  policies  and 
procedures  for  the  assignment, 
utilization,  and  planning  of  space  in 
buildings  under  the  custody  or  control  of 
GSA.  The  term  "United  States'",  as  used 


in  this  subchapter,  means  the  50  States 
of  the  United  States,  the  District  of 
Columbia,  and  the  Commonwealths, 
territories  and  possessions  of  the  United 
States 

§  101-17.101    Authority. 

This  part  implements  the  applicable 
provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  63 
Stat.  377.  as  amended:  the  Act  of  July  1, 
1898  (40  U.S.C.  285);  the  Act  of  August 
27.  1935  (40  U.S.C.  304c).  the  Public 
Buildings  Act  of  1959.  as  amended  (40 
U.S.C.  601  et  seq.):  the  Rural 
Development  .Act  of  1972  (86  Stat.  674); 
Reorganization  Plan  No.  18  of  1950  (40 
U.S.C.  490.  note);  the  Public  Buildings 
Cooperative  Use  .Act  of  1976  (90  Stat. 
2505);  Executive  Order  12072  of  August 
16.  1978  (43  FR  36869);  the 
Intergovernmental  Cooperation  Act  of 
1968  (42  use.  4201-4244);  the  Federal 
Urban  Land-Use  Act  (40  U.S.C.  531-535). 
Title  VIII  of  the  Civil  Rights  Act  of  1968 
(42  use.  3601);  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  US  C.  4321);  Executive 
Order  12411  of  March  31. 1983  (48  FR 
13391)  and  Executive  Order  12348 

§101-17.102    Basic  policy 

(a)  GSA  and  other  Federal  agencies 
shall  take  all  reasonable  measures  to 
ensure  the  use  of  the  absolute  minimum 
space  required  to  perform  agency 
missions.  The  objective  is  to  achieve  by 
the  end  of  Fiscal  Year  1990.  an  average 
workstation  space  utilization  rate  of  135 
square  feet  or  less  per  person.  Agencies 
which  choose  to  delay  achievement  of 
this  goal  until  the  later  years  of  the 
period  should  submit  full  justification 
for  their  actions,  as  part  of  the  plan 
required  by  this  regulation.  The 
reduction  is  defined  as  the  difference 
between  the  current  workstation  space 
utilization  rate  and  135  square  feet  per 
person.  To  accomplish  this,  each  shall 
devise  and  implement  a  plan  to  improve 
the  utilization  of  all  space  and  shall 
indicate  when  this  utilization  rate 
accomplishment  is  to  be  realized.  GSA 
shall  issue  guidance  from  time  to  time  to 
assist  agencies  in  improving  space 
utilization.  GS.A  and  other  Federal 
agencies  shall  work  towards  the  most 
cost-effective  solution  practicable  in 
each  circumstance. 

(b)  Agency  work  space  management 
plans  shall  be  prepared  in  accordance 
with  Section  101-17.009  and  shall  guide 
agencies  in  the  acquisition  of  space 
including  requests  for  space  from  GSA. 
Each  agency  head  shall  ensure  that  all 
space  actions  are  consistent  with  the 
agency  space  plan. 
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(c)  Agencies  shall  request  the  absolute 
minimum  amount  of  space  required  for 
agency  operations. 

(d)  Each  agency  shall  determine  the 
appropriate  geographical  area  for  its 
facilities.  The  agency  shall  define  the 
broadest  possible  area  compatible  with 
its  mission,  employment  considerations 
impacting  productivity,  recruitment  and 
retention,  and  functional  requirements 
to  ensure  maximum  utilization  of 
Government-controlled  space  and  to 
obtain  the  maximum  competitive  area 
for  space  procurement.  Agencies  shall 
comply  with  all  applicable  statutes  and 
Executive  Orders,  including  those  cited 
in  101-17.101.  GSA  shall  develop 
community-specific  location  policies 
and  plans  based  on  a  sur\'ey  of  agency 
mission,  housing,  location  requirements, 
and  employment  considerations 
impacting  productivity,  recruitment  and 
retention  as  defined  by  the  agency. 
Locational  policies  shall  be  developed  in 
accordance  with  Section  101-17.205. 
These  plans  shall  also  consider  social, 
economic,  environmental,  historic 
preservation,  and  cultural  effects  upon 
communities,  and  shall  support  local 
development  and  revitalization 
objectives  wherever  feasible  in  meeting 
agency  space  needs. 

(e)  GSA  will  assign  and  reassign 
suitable  space  to  Federal  agencies  and 
certain  non-Federal  organizations,  and 
will  issue  criteria  for  the  use  of  this 
space.  To  accomplish  this,  GSA  will 
acquire  and  use  federally-owned  and 
leased  space  located  in  the  United 
States.  GSA  will  ensure  that  agency- 
established  geographical  areas  are 
sufficiently  broad  to  ensure  adequate 
consideration  of  available  Government- 
owned  space  and  adequate  potential  for 
competitive  offers  from  the  market 
place.  GSA  will  then  determine  the 
appropriate  delineated  area  for  space 
assignments  consistent  with  the 
community  specific  locational  policy. 

(f)  GSA  and  each  agency  will  ensure 
the  use  of  vacant  available  federally 
controlled  space  which  meets  minimum 
agency  requirements  before  acquiring 
new  space.  Wherever  possible,  agencies 
shall  occupy  this  space  without 
alteration.  When  alterations  are 
required,  alterations  which  are  essential 
for  performance  of  agency  missions  or 
which  improve  the  utilization  rate  shall 
be  given  priority.  Alterations  solely  for 
decorative  or  nonessential  purposes 
shall  be  avoided. 

(g)  GSA  may  delegate  authority  to 
agencies  to  acquire  or  lease  their  own 
workspace.  Such  space  will  be 
considered  agency-controlled  space  and 
GSA  will  exercise  oversight     _ 
responsibility  for  agency  actions  under 
these  delegations. 


(h)  GSA  may  require  agencies  to 
relinquish  all  or  a  portion  of  assigned 
space  if  this  action  is  in  the  best 
interests  of  the  Government  and  would 
not  unreasonably  interfere  with  the 
agency's  performance  of  its  mission. 
Under  such  forced  relocations  (as 
defined  in  101-17.103(d)).  GSA  will  be 
responsible  for  all  expenses  listed  in 
101-17.302.  and  for  moving  and 
alteration  expenses. 

(i)  The  finalization  of  a  supplemental 
space  factor  as  explained  in  101-17.104 
will  supersede  Space  Allocation 
Standards  for  those  agencies  having 
such  an  agreement  with  GSA. 

§  101-17.103    Deflnttlon  of  terms. 

(a)  "Acceptance  of  space"  means  a 
certification  from  an  agency  that  GSA 
may  award  a  lease,  make  a  commitment 
for  initial  alterations,  and/or  establish  a 
date  of  occupancy. 

(b)  "Average  utilization  rate  by 
bureau"  means  the  utilization  rate  for  a 
particular  bureau,  calculated  on  a 
nationwide  basis  taking  into  account  the 
supplementoi^ace  factor  defined  in 
101-17.003(s)/ 

(c)  "Delineated  area"  means  the 
specific  boundaries,  as  determined  by 
GSA,  within  which  space  will  be 
obtained  to  satisfy  an  agency  space 
requirement.  It  is  based  upon  the 
agency's  geographic  service  area  and 
mission,  and  employment 
considerations,  the  amount  of  available 
Government-owned  space,  and  the 
potential  or  competitive  offers  from  the 
marketplace. 

(d)  "Forced  relocation"  means  any 
GSA-directed  action,  not  initiated  by 
agency  request,  that  forces  an  agency  to 
move  from  its  present  space  assignment 
in  whole  or  in  part. 

(e)  "General  purpose  space"  means 
space  which  is  determined  by  GSA  to  be 
suitable  for  the  general  use  of  agencies. 
General  purpose  space  is  categorized  as 
office,  storage  or  special.  The  physical 
characteristics  are  the  basis  for 
determining  the  proper  space  category. 

(f)  "Initial  space  layout"  means  the 
specific  placement  Of  workstations, 
furniture  and  equipment  for  new  space 
assignments,.  These  initial  services  are 
provided  by  GSA  at  no  cost  to  the 
agencies,  upon  agency  request. 

(g)  "Joint-use  space  "  means 
occupiable  space,  such  as  cafeterias, 
conference  rooms,  credit  unions,  and 
snack  bars,  which  is  available  for 
common  use  by  personnel  of  any 
Federal  agency. 

(h)  "Non-Federal  organizations" 
means  organizations  such  as  credit 
unions,  commissions  for  the  blind  and 
handicapped,  and  organizations  under 
the  direct  sponsorship  of  a  Federal 


agency  such  as  grantees  and 
contractors. 

(i)  "Request  for  space"  or  "space 
request"  means  a  written  document 
upon  which  an  agency  provides  GSA 
with  the  information  necessary  to  assign 
space.  A  request  for  space  shall  be 
submitted  on  Standard  Form  81  and 
Standard  Form  81A.  The  request  shall, 
at  a  minimum,  contain  descriptions  of 
amount  of  space,  personnel  to  be 
housed,  geographic  area,  time  period 
required  and  funding  availability. 

(j)  "Space  assigned  by  GSA"  means 
space  in  buildings,  and  land  incidental 
to  its  use.  which  is  under  the  custody 
and  control  of  GSA.  space  made 
available  by  USPS,  or  for  which  a  permit 
for  use  has  been  issued  to  GSA  by 
another  agency.  Examples  of  types  of 
space  assigned  by  GSA  are  listed  in 
101-17.601. 

(k)  "Space  assignment"  means  an 
administrative  action  by  GSA  which 
authorizes  the  occupancy  and  use  of 
space  by  a  Federal  agency  or  other 
eligible  entity. 

(1)  "Space  inspection"  is  a  form  of 
workspace  management  analysis  as 
defined  in  101-17.003(p)  and  means  a 
reconnaissance-type  evaluation  of  the 
manner  in  which  assignments  are  being 
utilized  to  determine  whether  immediate 
or  scheduled  corrective  action  is 
warranted. 

(m)  "Space  planning"  means  the 
process  of  using  recognized  professional 
techniques  of  space  programming, 
planning,  layout  and  interior  design  to 
determine  the  best  location  and  the  most 
efficient  configuration  for  agency 
facilities. 

(n)  "Space  requirements  program" 
means  the  statement  of  an  agency's 
space  needs  as  expressed  on  Standard 
Form  81-A.  Space  Requirements 
Worksheet,  and  additional  supporting 
documentation  such  as  adjacency 
diagrams,  and  summarized  on  Standard 
Form  81,  Request  for  Space. 

(o)  "Unique  agency  space"  means  any 
general  purpose  space  which  either 
consists  of  more  than  50  percent  special- 
type  space  not  likely  to  be  needed  by 
another  agency,  or  space  of  any  type 
located  in  an  area  where  it  would  be 
impractical  to  house  another  agency. 

§101-17.104    Supplemental  space 
allowances. 

§  101-17.104-1    Policy  overview. 

This  policy  is  designed  to  identify  and 
take  into  account  those  areas  not  used 
for  typical  office  work  in  calculating 
utilization  rates.  Supplemental  space 
will  continue  to  be  classified,  measured, 
and  billed  to  agencies  as  office  space. 
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9101-17.104-2    Supptamentai  space 
■Howanca  critafta. 

Supplemental  space  allowances  will 
be  considered  for  agency  functions 
which  are: 

(a)  Fioused  in  office  space  and 
accommodate  non-workstation  activities 
such  as  public  reception  areas,  public 
inspection  rooms,  bid  rooms,  areas 
which  accommodate  files  which  by  law 
must  be  maintained  for  public  use. 
centralized  mail,  copy  and  storage 
operations  and  the  like.  (See  S  101- 
17.600  for  a  list  of  supplemental  areas), 
and 

(b)  Housed  in  space  used  more  than 
50  percent  of  the  time  for  that  purpose, 
and 

(c)  Housed  in  distinct  and  identifiable 
areas. 

$  101-17.104-3    Supp4amantal  tpaca 
aNowanca  procadtjrea. 

(a)  Each  agency  is  responsible,  on 
behalf  of  its  bureaus,  for  submitting  to 
GSA  narrative  justifications  for  each 
allowance  t>-pe.  This  narrative  must 
explain  what  the  function  is  and  why  it 
qualifies.  One  concise  paragraph  should 
suffice  to  explain  each  request. 

(b)  The  request  must  contain  the 
quantity  of  space  nationwide  and  a 
certification  from  the  agency  head  of  the 
validity  of  the  data  and  compliance  with 
supplemental  space  criteria. 

(c)  GSA  will  develop  with  each 
agency  the  supplemental  space  factor 
for  its  bureaus  or  operational  units  as 
appropriate.  For  example.  GSA  and  the 
Department  of  Transportation  will 
develop  supplemental  factors  for  the 
Federal  Railroad  Administration,  the 
Urban  Mass  Transportation 
Administration,  etc.  However,  in  cases 
where  there  is  an  operationally-distinct 
component  or  a  bureau  which  requires 
its  own  supplemental  space  factor,  a 
separate  factor  will  be  developed.  For 
example,  an  agency  with  regional 
offices,  district  offices  and  field  offices, 
all  under  the  bureau,  but  with  distinctly 
different  operating  characteristics, 
would  require  separate  factors.  This 
supplemental  space  factor  will  remain  in 
effect  until  an  agency  mission  change 
dictates  that  a  new  factor  be  developed. 

(d)  Supplemental  space  factors  shall 
be  finalized  9  months  after  the  date  of 
publication  of  this  document.  If  no  factor 
is  finalized  by  this  time,  it  may  result  in 
GSA  assuming  a  zero  percent  factor  for 
any  agencies  in  this  situation. 

(e)  The  factor  will  be  used  for 
determining  the  amount  of  space  to  be 
provided  to  a  given  bureau  or 
operational  unit  in  reponse  to  a  space 
request.  All  space  requests  which  meet 
the  135  square  feet  goal  for  workstation 


space  will  be  expeditiously  processed 
by  the  GSA  regional  office. 

Subpart  101-17.2— Assignment  of 
Space 

§  101-17.200    Raquast  for  spaca. 

(a)  Federal  agencies  shall  express 
their  space  needs  by  submitting 
Standard  Form  81,  Request  for  Space, 
Standard  Form  81-A,  Space 
Requirements  Worksheet,  and  all  other 
appropriate  information,  to  the  GSA 
regional  office  responsible  for  the 
geographic  area  in  which  the  space  is 
required.  GSA  will  advise  agencies 
when  space  requested  has  been 
determined  to  be  unique  agency  space. 

(b)  When  appropriate,  GSA  will 
request  agencies  to  submit  GSA  Form 
144,  Net  Space  Requirements  for  Future 
Federal  Buildings  Construction. 

(c)  The  need  for  space  requested,  the 
number  of  personnel  housed,  and  the 
availability  of  funds  for  reimbursement 
to  GSA  shall  be  certified  by  an 
authorized  official  of  the  requesting 
agency  of  SF81. 

(d)  Space  requests  for  the  U.S.  Postal 
Service  will  be  processed  in  accordance 
with  the  U.S.  Postal  Service-GSA 
agreement. 

(e)  GSA  has  the  responsibility  to 
assign  space  in  an  efficient  manner 
using  professional  space  management 
techniques.  In  making  its  determination 
of  the  amount  of  space  assigned,  each 
GSA  regional  office  will  consider  the 
prudent,  judicious  and  austere  use  of 
Government  funds  and  resources  and 
will  base  its  decision  on  local  market 
conditions,  available  vacant  space, 
restrictions  imposed  by  furniture  and 
equipment  and  other  factors. 

(f)  Each  agency  has  the  responsibility 
to  request  no  more  than  the  absolute 
minimum  amount  of  space  required  to 
perform  agency  missions. 

§  101-17.201    Delegation  of  aiittK>r«ty. 

(a)  GSA  may  delegate  authority  to 
acquire  space  by  lease  or  procure 
parking  accommodations  when,  in 
GSA's  sole  opinion,  the  delegation  is  in 
the  best  interests  of  the  requesting 
agency  and  the  Government.  GSA  will 
specif  the  terms  and  conditions  of  any 
delegation  in  writing  at  the  time  the 
delegation  is  made. 

(b)  Agencies  acting  under  delegations 
shall  make  every  reasonable  effort  to 
utilize  existing  Govenunent-controlled 
facilities  before  acquiring  new  space. 
Agencies  shall  make  inquiries  to  GSA 
regional  offices  regarding  the 
availability  of  Government-controlled 
space  and  the  agencies  shall  document 
their  lease  files  if  such  space  is  not 
available.  This  documentation  shall 


include  the  date  of  contact  and  the  name 
and  position  of  the  GSA  individual 
contacted. 

(c)  Agencies  acting  under  delegation 
from  GSA  are  required  to  comply  with 
all  relevant  sections  of  this  part  101-17. 

§  101-17.202    Action  when  existing  space 
Is  not  available. 

(a)  If  no  suitable  federally  controlled 
space  is  available.  GSA  will  advise  the 
requesting  agency  by  returning  a  signed 
copy  of  the  Standard  Form  81,  showing 
the  action  to  be  taken. 

(b)  When  the  agency  has  acquisition 
authority  or  has  been  delegated  such 
authority  by  GSA,  it  may  proceed  to 
acquire  the  requested  space  consistent 
with  existing  laws  and  regulations.  The 
signed  copy  of  the  Standard  Form  81,  if 
required,  shall  be  attached  to  the  leasing 
or  related  instrument  made  available  to 
the  General  Accounting  Office. 

(c)  At  the  agency's  option.  GSA  may 
take  necessary  action  to  acquire  space 
for  agencies  having  acquisition  authority 
when  the  latter  so  requests. 

§  101-17.203    Space  for  short-term  use. 

Agencies  having  a  need  for  facilities 
for  short-term  use  (such  as  conferences 
and  meetings,  judicial  proceedings,  and 
emergency  situations)  shall  make  every 
reasonable  effort  to  utilize  Government- 
owned  or  -leased  facilities.  If  no  suitable 
Government-controlled  facilities  are 
available,  an  agency  may  arrange  for 
the  use  of  privately  owned  facilities  for 
a  period  not  to  exceed  120  days, 
provided  that  the  agency  has  authority 
to  contract  for  such  facilities.  Agencies 
shall  make  inquiries  regarding 
availability  to  GSA  regional  offices  and 
document  such  inquiries  as  outlined  in 
§  101-17.201(b). 

S  101-17.204    Space  requirements  for  ADP, 
office  automation  and  telecommunication 
equipment. 

Agencies  requiring  space  for  the 
installation  of  specialized  equipment 
shall  provide  information  as  described 
in  Subpart  101-17.602.  This  information 
should  be  forwarded  to  GSA  at  least  six 
months  in  advance  of  equipment 
delivery  so  that  space  can  be  provided 
in  a  timely  and  efficient  manner. 

9  101-17.205    Location  of  space. 

(a)  Federal  use  of  space  shall 
encourage  growth  and  economic 
development  and  redevelopment  in  rural 
areas,  consistent  with  the  provisions  of 
section  601(b)  of  the  Rural  Development 
Act  of  1971  (86  Stat.  674). 

(b)  In  locating  facilities,  after  due 
consideration  of  the  provisions  of  the 
Rural  Development  Act.  agencies  shall 
give  first  consideration  to  the 
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centralized  business  area  and  adjacent 
areas  of  similar  character  in  the  central 
city  of  Consolidated  Metropolitan 
Statistical  Areas  as  defined  by  the 
Department  of  Commerce.  In  addition. 
GSA  will  consult  with  appropriate 
Federal.  State,  regional  and  local 
government  officials  and  consider  their 
recommendations  for  and  objections  to 
a  proposed  selection  site  of  space 
acquisition.  GSA  will  advise  local 
officials  of  the  availability  of  data  on 
GSA  plans  and  programs,  and  will  agree 
upon  the  exchange  of  planning 
information  with  local  officials. 

(c)  The  presence  of  the  Federal 
Government  in  the  National  Capital 
Region  (NCR)  is  such  that  the 
distribution  of  Federal  installations  will 
continue  to  be  a  major  influence  in  the 
extent  and  character  of  development. 

(1)  These  policies  shall  be  applied  in 
the  GSA  National  Capital  Region  on  the 
most  cost-effective  basis  feasible,  in 
conjunction  with  regional  policies 
established  by  the  National  Capital 
Planning  Commission  and  consistent 
with  the  general  purposes  of  the 
National  Capital  Planning  Act  of  1959 
(66  Stat.  781).  as  amended.  These 
policies  shall  guide  the  development  of 
strategic  plans  for  the  housing  of  Federal 
agencies  within  the  National  Capital 
Region. 

(2)  Solicitations  for  leased  space  shall 
give  consideration  to  location  at  the 
lowest  rental  rate  in  the  entire 
competitive  market  area  of  the  National 
Capital  Region  consistent  with  the 
agency's  requirements.  Exceptions  will 
be  made  for  GSA  clients  with  site 
specific  requirements. 

(d)  Consistent  with  the  policies  cited 
in  paragraphs  (a),  (b)  and  (c)  above, 
alternative  sources  for  meeting  Federal 
space  needs  will  consider  the  use  of 
buildings  of  historic  architectural,  or 
cultural  significance  within  the  meaning 
of  section  105  of  the  Public  Buildings 
Cooperative  Use  Act  of  1978  (90  Stat. 
2507). 

(e)  Consistent  with  the  policies  cited 
in  paragraphs  (a),  (b).  (c)  and  (d)  above. 
GSA  shall  survey  agency  mission, 
housing,  and  location  requirements  in  a 
community  and  develop  community 
specific  location  policies  and  plans. 
These  plans  shall  call  for  the  location  of 
leased  space  and  other  interests  in  real 
property  at  the  most  economical  cost 
possible  to  the  Government  consistent 
with  the  agencies'  requirements. 

§  101-17.209    Application  of  soclo- 
•conomlc  considarationa. 

When  actions  are  proposed  to 
accomplish  the  reassignment  or 
utilization  of  space  through  the 
relocation  of  an  existing  major 


workforce,  the  impact  on  employees 
with  low  and  moderate  incomes  and 
minority  employees  shall  be  considered. 
Under  these  circumstances,  the 
requesting  agency  shall  consult  the 
Department  of  Housing  and  Urban 
Development  in  accordance  with  the 
memorandum  of  understanding  between 
the  Department  of  Housing  and  Urban 
Development  and  the  General  Servicies 
Administration. 

{  101-17.207    Revtews  and  appeals  of 
•pace  assignmant  actions. 


§  101-1^.207-1     Formal  revlaw. 

A  request  for  a  formal  review  of  a 
space  assignment  or  space  acquisition 
action  shall  initially  be  submitted  to  the 
appropriate  GSA  regional  office  by  the 
agency  official  authorized  to  sign  the 
Standard  Form  81.  Request  for  Space.  A 
request  for  a  formal  review  shall  be  in 
writing  and  shall  include  all  pertinent 
information  and  supporting 
documentation.  The  GSA  Real  Estate 
Division  will  verify  the  data,  perform 
additional  investigations,  as  necessary, 
and  issue  a  decision. 

1 101-17.207-2    Initial  appeal 

(a)  Within  15  calendar  days  after 
receiving  the  decision,  the  regional 
agency  head  or  his/her  designee  may 
submit  an  appeal  of  the  decision  to  the 
Regional  Administrator,  GSA.  In  the 
appeal,  the  agency  official  shall  state,  in 
writing,  the  basis  for  the  original  request 
for  formal  review.  Only 
information  provided  with  that  request 
will  be  considered.  Any  new  or 
additional  information  introduced  at  this 
level  will  require  that  the  appeal 
undergo  another  formal  review. 
.  (b)  Within  15  calendar  days,  the 
Regional  Administrator.  GSA.  will  notify 
the  agency  of  his/her  decision.  In  cases 
requiring  more  detailed  analysis  than 
can  be  accomplished  in  15  days,  the 
Regional  Administrator  will  notify  the 
agency  and  establish  a  date  on  which 
his/her  decision  will  be  rendered. 

§  101-17.207-3    Further  appeals. 

Within  15  calendar  days  after  the 
agency  has  been  notified  of  the  Regional 
Administrator's  decision,  a  further 
appeal  may  be  filed  by  the  agency  head 
with  the  Administrator  of  General 
Services.  The  Administrator  will  render 
the  agency's  decision  within  15  calendar 
days  of  receipt  of  the  appeal  whenever 
possible;  if  additional  time  is  required, 
the  Administrator  shall  notify  the 
agency  of  the  date  a  decision  will  be 
made. 


Subpart  101-17J  UUIixation  of  Space 
S  101-17.300    Rssponstblllty  of  GSA. 

GSA  shall  conduct  workspace 
management  analyses  to  promote  and 
ensure  efficient  utilization,  recapturing 
for  release  or  reassignment  any  space 
the  agencies  do  not  justify  as  being 
required.  The  agency  will  be  provided 
with  a  written  summary  of  significant 
findings  and  recommendations,  together 
with  data  concerning  improvements 
which  are  planned  by  the  agency,  and 
those  which  are  planned  by  GSA. 

§  101-17.301    Responsibility  of  agendas. 

Agencies  shall  cooperate  with  GSA  in 
the  assignment  and  utilization  of  space. 
Agencies  shall: 

(a)  Furnish  information  regarding  the 
use  of  assigned  space; 

(b)  Furnish  data  on  personnel 
consistent  with  budget  submissions  to 
the  Office  of  Management  and  Budget 
and  with  existing  appropriations; 

(c)  Continually  study  and  survey 
space  occupied  to  ensure  efficient  and 
economical  utilization  of  office  space 
consistent  with  the  minimum  amount 
required  to  perform  the  agency  mission; 
and 

(d)  Promptly  report  to  GSA  any  space 
which  is  excess  to  their  needs  for 
assigiunent  to  other  agencies. 

§  101-17.302    Procedures  for  agency- 
Initiated  rallnquishmant  of  spaca. 

(a)  An  agency  occupying  GSA- 
controUed  space  shall  notify  the 
appropriate  GSA  regional  office  as  soon 
as  possible  but  at  least  120  calendar 
days  before  vacating,  whenever  space  is 
no  longer  needed.  Notification  shall  be 
in  writing,  giving  a  description  of  the 
space  and  the  estimated  date  of  release. 

(b)  When  a  portion  of  space  is 
relinquished,  that  space  shall  be 
consolidated,  accessible,  and  readily 
assignable  or  marketable.  Expenses 
required  to  alter  the  space  shall  be 
borne  by  the  agency. 

(c)  The  agency  shall  be  responsible  for 
space  charges  until  the  date  of  release 
specified  in  the  notification,  or  until  the 
date  space  is  actually  vacated, 
whichever  occurs  later.  When  an  agency 
has  not  made  timely  notification  to 
GSA,  that  agency  shall  be  responsible 
for  space  charges  for  a  period  of  120 
calendar  days  following  the  date  of 
notification  or  until  the  space  has  been 
reassigned,  whichever  occurs  first. 

(d)  When  the  space  relinquished  is 
unique  agency  space,  the  agency  shall 
also  be  responsible  for  space  charges  for 
a  period  for  120  days  following 
notification.  Further,  beyond  120  days 
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the  agency  shall  be  responsible  for 
actual  expenses  incurred  by  GSA  until: 

(i|  The  space  is  assigned  or  otherwise 
disposed  of  by  GSA,  or 

(ii)  The  expiration  of  the  term 
specified  on  the  most  recent  SF  81 
applicable  to  the  area  in  question,  or 

(iii)  Notification  by  the  Office  of 
Management  and  Budget  that  agency 
responsibility  is  no  longer  required. 

(e|  Agencies  who  commit  to  occupy 
space  but  never  occupy  that  space  are 
responsible  for  space  charges  for  120 
days  from  the  day  they  notify  GSA  that 
the  space  is  not  required.  If  the  space  is 
unique  agency  space,  the  provisions  of 
paragraph  101-17.302(d)  shall  apply. 

(f)  When  an  agency  is  responsrble  for 
the  operation,  maintenance,  and 
protection  of  Government-owned  space 
assigned  by  GSA.  and  the  agency 
determines  that  this  space  is  no  longer 
needed,  the  agency  shall  so  notify  GS.'\ 
at  least  six  months  before  relinquishing 
the  space.  The  operation,  maintenance, 
and  protection  of  the  space  shall 
continue  to  be  the  responsibility  of  the 
agency  until  the  beginning  of  the  next 
fiscal  quarter  following  the  end  of  the  6- 
month  period. 

Subpart  101-17.4  Space  Programming. 
Planning,  layout  and  Design  Services 

§  101-17.400    Initial  layout  services. 

(a)  Upon  agency  request.  GSA  will  be 
responsible  for  providing  space  layouts 
for  an  initial  space  assignment  or  a 
forced  relocation  at  no  cost  to  the 
agency.  The  agency  shall  be  responsible 
for  preparation  of  a  space  requirements 
program,  which  shall  be  used  as  the 
basis  for  developing  layouts.  Wherever 
possible,  the  space  program  shall  be 
prepared  by  professionally-trained 
agency  staff.  All  requests  shall  be  made 
to  the  appropriate  GSA  regional  office. 

(b)  Agencies  may  also  request  other 
services  in  conjunction  with  initial 
layouts,  such  as  space  programming. 


master  planning,  macro-level 
programming  and  interior  design.  GSA 
will  consult  with  the  agency  to 
determine  the  scope  of  assistance 
required.  Such  services  will  be  provided 
on  a  reimbursable  basis.  Agencies  must 
certify  funding  before  performance  of 
services. 

§  101-17.401    Other  services. 

Agencies  may  request  space 
programming,  planning,  layout  and 
interior  design  services  for  space  actions 
other  than  initial  layouts,  such  as 
reconfigurations,  alterations,  reductions, 
consolidations,  relocations,  as-built 
drawings  and  use  of  specialized 
furniture  or  equipment.  Such  services 
will  be  provided  on  a  reimbursable 
basis.  Agencies  must  certify  funding 
before  performance  of  services. 

§  101-17.402    Provision  of  services. 

(a)  No  Federal  agency  occupying 
GSA-controUed  space  s^all  contract  for 
these  services  without  first  consulting 
GSA.  GSA  may  provide  requested 
services  through  use  of  in-house 
professional  staff  or  contracted 
professional  space  planning  firms.  GSA 
may  require  agencies  to  use  existing 
GSA  space  planning  contracts  or  new 
contracts  negotiated  by  GSA  if 
necessary  to  meet  contractual 
commitments,  avoid  duplicated  services 
and/or  ensure  cost-effectiveness. 

(b)  In  the  event  that  GSA  is  unable  to 
provide  requested  services,  either  in- 
house  or  on  contract,  agencies  may 
request  a  project  waiver  from  the 
provisions  of  paragraph  (a),  above,  to 
procure  such  services  on  their  own 
authority.  The  request  should  be  made 
to  the  GSA  regional  Office  of  Public 
Buildings  and  Real  Property  and  should 
document  the  unavailability  of  GSA- 
provided  services,  the  basic  scope  of 
service  required,  and  the  name,  location, 
and  size  of  the  project.  If  the  request  is 
approved  by  the  regional  office,  the 


agency  may  consult  with  GSA  on 
contract  scope,  tasks,  and  deliverables. 

(c)  Regardless  of  the  method  used  to 
provide  these  services,  work  performed 
on  an  agency's  behalf  in  GSA-controlled 
space  will  be  reviewed  by  GSA  to 
ensure  that  no  adverse  impacts  on 
technical  sufficiency,  mechanical  or 
utility  systems,  structural  integrity,  fire 
and  safety  requirements,  or  assignment 
management  considerations  would 
result. 

(d)  Requests  for  services  which  apply 
across  GSA  regional  boundaries,  such 
as  nationwide  bureau-level  space 
standards,  shall  be  made  to  the  GSA 
Central  Office,  Space  Management 
Division. 

(e)  GSA  will  provide  services  on  a 
reimbursable  basis  and  on  request  for 
agency-controlled  space  as  resources 
permit;  however,  priority  must  be  given 
to  requests  from  agencies  occupying 
GSA-controlled  space. 

Subpart  101-17.5— Personnel  Census 

§  101-17.500    Personnel  census 
procedures. 

GSA  will  conduct  an  annual 
personnel  census  to  determine  space 
efficiency.  A  computer  printout  will  be 
distributed  for  each  agency  assignment 
by  the  GSA  regional  office.  Verification 
of  the  data  requires  a  local  agency 
representative  to  provide  the  peak 
number  of  persons  to  be  housed  during 
the  fiscal  year.  This  printout  is  to  be 
returned  to  the  appropriate  GSA 
regional  office  within  30  days  of  receipt. 

Subpart  101-17.6— Extiibtts 

9  101-17.800    Illustrations  of  support 
space. 

The  following  list  summarizes  types  of 
workstation-related  and  supplemental 
space.  Regardless  of  specific  language 
used  here,  supplemental  space 
allowances  must  satisfy  basic  policy 
criteria  stated  above. 
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§  101-17.601     Supplemental  definitions. 

This  section  contains  information  to 
supplf^ment  the  definitions  of  office, 
storage,  and  special  space  in  §  101- 
17.003{w). 

(a)  The  following  are  representative  of 
USPS  of  office  space: 

(I )  General  purpose  office  space; 
(2|  Private  corridors; 

(3)  Conference  rooms  (withou!  special 
equipment  and  additional  heating 
ventilation,  and  air-a)nditioning 
(HVAC)): 

(4)  Training  rooms  (without  special 
equipment  and  HVAC): 

(5)  Libraries  (without  extensive  built- 
in  stacks  and  special  floor  loading): 

(6)  Dry  laboratories; 

(7)  Storage  in  office  space: 

(8)  Credit  unions  (without  fixed 
equipment); 

(9)  Lounges  (other  than  toilet  areas); 

(10)  Reception  areas: 

(II)  Hearing  rooms  (without  special 
equipment  and  HVAC); 

(12)  Telephone  switchboard  rooms; 

(13)  Mail  rooms; 

(14)  Health  rooms  (without  special 
)!quipment);  and 

(15)  Table  areas  in  cafeterias. 

(b)  All  storage  space  will  he  classified 
under  subsets  of  general  storage  area, 
inside  parking  area,  or  warehouse  areas, 
as  follows: 

(1)  Ceneral  storagi;  areas  (storage  in 
(general  purpose  buildings)  including: 

(i)  Basement. 
•  (ii)  Attics. 

(iii)  Closets  (not  finished  to  onii;e 
standards), 

(iv)  Supply  rooms  (not  finished  to 
office  standards); 

(v)  Storerooms  (not  finished  to  office 
standards),  and 

(vi)  File  rooms  (not  finished  to  office 
standards). 

(2)  Inside  parking  areas  (garage  space 
located  in  either  a  federally  owned  or 
leased  building  which  is  utilized  for  the 
parking  of  motor  vehicles)  including: 

(i)  Garages, 

(ii)  Parking  area,  and 

(iii)  Motor  pool  parking. 


(3)  Warehouse  areas  (entire  buildings 
with  warehouse  features,  including 
minor  amounts  of  supporting  office 
space), 

(c)  Special  space  is  further  defined  as 
follows; 

(1)  Laboratory  and  clinic  areas  (space 
containing  built-in  equipment  and 
utilities  required  for  the  qtialitative  or 
quantitative  analysis  of  matter, 
experimentaiion.  the  processing  ol 
materials,  and/or  the  physical  welfare 
of  employees  or  the  put}|ic)  including: 

(i)  Wet  laboratories, 

(ii)  Clean  laboratories, 

(iii)  Photographic  laboratories. 

(iv)  Clinics, 

(v)  Health  units  and  rooms  (with 
special  equipment),  and 
(vij  Private  toilets. 

(2)  Food  service  areas  (space  in 
buildings  devoted  to  the  preparation  and 
dispensing  of  foodstuffs)  including: 

(i)  Cafeterias  (kitchens,  related 
storage  and  service  areas), 
(ii)  Snack  bars. 

(iii)  Mechanical  vending  areas,  and 
(iv)  Private  kitchens. 

(3)  Structurally  changed  areas  (areas 
having  architectural  features  differing 
from  normal  office  or  storage  areas, 
such  as  sloped  floors,  high  ceilings,  and 
increased  floor  loading)  including: 

(i)  Auditoriums, 
(ii)  Gymnasiums, 

(iii)  Libraries  (with  special  stacks  and 
floor  loading), 
(iv)  Target  ranges, 
(v)  Security  vaults, 
(vi)  Courtrooms,  and 
(vii)  U.S  Postal  Sei  vice  workrooms. 

(4)  Automatic  data  processing  areas 
(areas  having  special  features  such  as 
humidity  and  temperature  control, 
raised  flooring,  and  special  wiring) 
including: 

(i)  Computer  rooms, 
telecommunication  and  office 
automation  facilities, 

(ii)  Support  areas  (with  special 
flooring  and  wiring),  and 

(iii)  Tape  vaults. 


Note.— See  §  101-17.(302. 

(5)  Conference  and  training  areas 
(areas  used  for  conferences,  training, 
and  hearing  with  special  equipment  and 
supplemental  HVAC)  including: 

(i)  Conference  rooms, 
(ii)  Hearing  rooms, 
(iii)  Training  rooms. 
(iv)  Exhibit  areas,  and 
(v)  Small  courtrooms  (no  structural 
changes). 

(6)  Light  industrial  areas  including: 
(i)  Records  storage  (with  humidity 

control); 

(ii)  Storage  type  space  (with  air- 
conditioning); 

(iii)  Printing  plants; 

(iv)  Product  classifying  laboratories; 

(v)  Motor  poo!  service  areas; 

(vi)  Postal  workrooms,  swingrooms, 
locker  rooms,  mailing  vestibules  and 
platforms,  and  lock  box  lobbies: 

(vii)  Shops  (other  than  PBS); 

(viii)  Loading  docks  and  shipping 
platforms: 

(ix)  Canopy  areas;  and 

(x)  Vertical  improved  mail  system 
areas. 

(7)  Quarters  and  residential  housing 
areas  (housing  and  quarters  that  do  not 
logically  fall  in  the  other  categories). 

§  101-17.602    Space  for  data  processing, 
office  automation  and  telecommunications 
equipment 

This  section  contains  the  information 
required  on  space  requests  for  these 
specialized  functions. 

(a)  Agencies  requiring  space  for  the 
installation  of  such  equipment  must 
provide  the  following  information  in 
addition  to  the  requirements  of  section 
101-17.204; 

(1)  Type  of  equipment  (including 
make,  model  number,  manufacturer,  and 
number  of  units  of  each); 

(2)  Space  and  environmental 
requirements,  including: 

(i)  Floor  weight  (lbs.); 

(ii)  Machine  dimensions  (width,  depth, 
and  height  in  inches); 

(iii)  Service  clearance  (front,  rear, 
right  and  left  sides): 
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(iv|  Power  in  voltage  and  kv.-a. 
(starting  loads  and  operating  loads); 

(v)  Heat  dissipation  in  B.T  U./hr.  and 
air  now  (cf.m.):  and 

(vi)  Need  for  raised  floor,  acoustic 
ceiling,  and  air-conditioning. 

(3)  Related  requirements,  such  as 
storage  space  for  supplies,  tapes,  and 
disks,  work  space,  including  desk  and 
aisle  space,  and  future  expansion  needs: 

(4)  Agency  responsibility  for  funding: 
and 

(5)  Required  occupancy  date. 

(b)  The  above  information  should  be 
provided  as  separate  supplemental  data 
to  Standard  Form  81.  Request  for  Space, 
and  forwarded  to  the  GSA  regional 
office.  The  space  requirements  indicated 
on  Standard  Form  81  must  include  the 
space  requirements  for  all  components 
of  Automated  Data  Processing.  Office 
Automation  and  Telecommunication 
Equipment.  The  supplier  should  be 


consulted  prior  to  establishing  space 
needs  in  order  to  ascertain  any  specifi( 
or  peculiar  space  requirements  of  the 
equipment  involved. 

(c)  It  is  essential  that  this  information 
regarding  the  requirement  for  such  space 
be  transmitted  to  GSA  as  far  as  possible 
m  advance  of  delivery  of  equipment  so 
that  space  can  be  provided  in  timely  and 
economical  manner. 

Subpart  101-17.49— Forms 

S  101-17.4900    Scop*  of  Bubpart 

This  subpart  contains  information  on 
forms  that  pertain  to  the  assignment  and 
utilization  of  space  and  instructions  in 
their  use. 

S  101-17.4901    Standard  forma. 

(a)  Forms  referenced  to  this  Section 
101-17.4901  are  Government  standard 
forms.  The  subsection  numbers  in  this 


section  correspond  with  the  standard 
form  numbers. 

(b|  Supplies  of  standard  forms  can  be 
obtained  from  the  nearest  GSA  supply 
distribution  facility 

§101-17.4902    GSA  forms. 

(a  I  Forms  referenced  to  this  §101- 
17.4902  are  CS.^  forms.  The  subsection 
numbers  in  this  section  correspond  to 
the  GSA  form  number. 

(b)  Agencies  obtain  their  initial  suppl> 
of  GSA  forms  from  General  Services 
Administration,  L'nion  and  Franklin 
Streets  Annex.  Building  11.  Alexandria. 
VA  22314.  Agency  field  offices  should 
submit  all  future  requirements  to  their 
Washington  headquarters  office  which 
will  forward  consolidated  annual 
requirements  to  the  General  Ser\'ice8 
Administration  (ATRR).  Washington. 
DC  20405 
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FROM  NET  SQUARE  FEET: 
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EXPIANATION  CF  THWS  AM)  INSTPIJCTIONS  PC»  CCMPLCTING  GSA  PCIW  3530, 
WCRC  SPACE  MANAGEMEITr  PLAN   (41  CFB  101-17.4902) 

Rojotts  are  to  be  submitted  annually  by  bureau,  along  vdth  a  sunrary  rqport  for  the  entire  agency.    This 
r^rt  covers  projected  space  usage  for  two  years  after  the  current  year.     The  report  will  be  due  no  later 
tSi  May  15  of  each  year  with  projections  for  the  following  two  years.    The  first  report  will  be  due  45  days 
after  the  issuance  of  this  regulation,  using  current  data  for  FY  85  and  projections  for  FY  86  and  FY  87. 

'TVi-rrrtrnllf^  finflrp   (gTront  vaari .     GSA-oontroUed  space  data  will  be  furnished  by  GSA  from  current 
SSSSI^?  igofdg7a.i^  i»^Sr^iJ>  occupiable  square  feet.     Significant  discrepancies  in  the  GSA-fumished 
data  shall  be  reconciled  between  GSA  and  the  agency. 

A^pnrY-rt«trr.nfri  Subtotal  is  the  sum  of  :*(}fncry-contTnncd  owned  and  agfncy-CQnlrPilfid  leased  space. 
Total  is  the  sum  of  the  GRA-cor.trolled  space  and  the  agenCV-CPnUflURd  Subtotal. 

'Tv..^,^   Q^^»^,>  (An>.nrv  rontrnllpd  space  1  ■     Ttotal  Space  is  the  sum  of  all  space  under  the  responsibility  of  the 
Sgit^LSg^rSll'inclSdllg  office  and  n^ffice  areas,  but  excluding  outBide  parking  spact .     It  is 
tobe  repotted  in  occupiable  square  footage  separately  for  owned  and  leased  space.    Occupiable  Bcfiaie^^ 
footage  is  determined  by  deducting  a  nexiiam  of  25  percent  from  gross  B<jaare  footage  or  -  "f  "^^  -- 
percent  from  net  square  footage.     (See  Section  101-17.003   (1)  and  101-17.004).     Thf  conversion  factor  is  to 
be  reported  at  tlie  bottom  of  this  form. 

^^^ffi^P  a>ace  -  fin..;^rP  Foot  Arf^.  Personnel  (nRft^onUPlled) .     Non-office  sp"  oe  i^,GSA;5°^^'°^^^. 
buildings  consists  ofstorage  and  special  space  as  defined  in  101-17.003  (w)  (2)   and  (3).     (Mtside  parking 
areas  are  not  included.     Personnel  is  to  be  leported  in  accordance  with  101-] ,.003(m). 

hW^^ffice  «>v>^^   -  fir,,^rf>  Pnnt   Ar^a.   Pprnr^el    lAaepry  rr>ntrolledi  .      Non-Of '  ice  3pace  in  agency  controlled 
SiSi!;js  c^stB  ^g>Le  w^e^redominant  us7is  ;x)t  for  ordinary  offic.  functions.     It  is  reported  in 
occupiable  square  footage,  separately  for  owned  and  leased,  in  the  same  method  as  deecribed  above. 
Personnel  is  to  be  reported  in  accordance  with  101-17.003 (m) .  | 


nffirp  .qDacP  -  Tnt^l  Sc^rp  Foot  Aioa   (Aaencv  conrrollfld  and  C^Sft-COnttP^  ^pd  SPacei  . 
reported  in  occupiable  square  footage,  as  described  above. 


Office  space  is  to  be 
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o/prail  [)tili7.atiQfi  totf,  offirp  Space  rAoencv  rnntmlled  Space  and  GSft-controUed  Space) .    The  overall 
utilization  rate  is  calculated  for  each  of  these  space  categories  subtotals  and  the  total  by  dividing  the 
square  feet  of  office  space  by  the  correspording  office  personnel. 

qiipplptTgntiil  Space  Factor,    -rtiis  factor  represents  office  space  outside  an  agency's  oidinary  office 
tecxiirements  aiid  is  defined  in  101-17. 003(s) . 
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00 

<J1 


Supplenertal  space  factors  for  GSA-controlled  space  will  not  be  included  on  this  first  zepozt.     Supplemental 
space  factors  in  agency  controlled  space  are  optional  on  this  first  report. 

Morlcstatityi  Space  Factot .     Ttiis  factor  represents  space  use  for  general  office  purposes,  and  is  calculated 
by  siijtracting  the  BM[-|)iPmpr<Lf.]  g;«pp  fart-nr  from  1.00,  e.g.,  a  supplenental  space  factor  of  .23  results  in 
a  workstation    qpace  factor  of  .77. 

wprkfitatiai  Spare  i>tilitation  Rate  is  calculated  by  lailtiplying  the  Qveiall  prCiCfi  Utilization  rate  by  the 
workstation  cpace  factor. 

Mnrkafi>t-i«i  SnacP  iitilizafinn  Ki^tf  Minus  IJ^.    Subtract  135  from  the  workstation  space  utilization  rate  in 
the  adjacent  colunr. 


PiBTAl   vfVir  your  noc>art.ii^nt/A9ff.'v  Expects  to  AcluPVfi  1!^^  SO.   ft.  PCL  XIUQL:     T^is   ie  to  be  r^rted 
separately  for  GSA-coritroiied  space  and  agency-controlled  space.     It  represents  the  year  in  which  an  average 
of  135  square  feet  per  person  is  reached  for  workstation  office  space. 
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INSTRUCTIONS 

1  Submttsion  o'  Reque^^s  for  Spocr 

a    Thtt  form  (hould  be  lubmincd  m  rnplicorv  to  ih«  Gen«fol  Seryicet  Admir. 

•strotion   Reqtonal   Office  hovmq  (urndiction  for   th#  i^eoqrop^iico'  oreo  •" 

«vhich  th«  tpocr  requevied  ,it^n>  4)  it  located 

b     AgertCy  fie'd  ^ontponenfs  rtqwettinq  ipO(.e  \houtd  k^^brti't  ihi»  tornt  onty 

•f  th«  f.«ld  component  hot  been  deleqoted  authority  to  do  %o  ond  to  obUqote 

fund)  for  reimbursement  to  GSA  for  cott«  of  rental   movmq   alfe^ationi   out 

leti.  efc    Othervviie,  the  request  must  be  coordinated  with  and  opprovo> 

obtoir^d  from  the  proper  agency  office  hovmq  such  outKority 

L    Approatmotely  180  doyt  «•"  be  required  to  complete  tronsovitorii  ortj 

hove  kpoce  reody  for  occupancy  if  teoted  space  is  to  be  acquired 

2  CMTiciOt  VeHicte  Porkmg 

When  porkinq  it  required  for  assiqr>ed  official  vehicles  indicate  m  item  l4 
the  t/pe  on<i  numb**  of  vehicles  for  ^hich  kpoce  must  be  provided 

)    Eitended  Operationol  Kequiremenis 

It  there  n  o  requirement  for  occess  to  and  or  tor  services  m  the  space 
requested  during  evening  hours  or  over  weekends,  if  should  be  noted  ond 
fully  eaplairted  in  item  14  An  estimote  of  the  number  of  Kours  per  do^  ond 
doys  per  month  that  occess  and  service!  >miM  be  required  should  be  included 

4    Specific  locotton 

If  a  porttculor  location  «vtthin  rtte  community  indicated  in  item  4  is  crittcol 
to  ogency  operations   >t  sKouid  be  rioted  ond  fully  eiploirted  in  item  14 


Hem  U,  contmwed 


S    Work  Stotion  Allowonce 

Under  column  I  hor   Job  Title  enter  fequore  teet  ullowwed  for  grcide  in  Occu 
poncy  Guide  or  iri  other  OSA  Standards    Intjicote  lo  itent  14  thp  percent  of 
Miale  to  female  personnel 
o    for   futher   classificohor>   o*   oHice    ttoraqe   and   special   space    tee   FPM(? 
\0)-\700'J-2o 

SPACt   AUOVMANCt   FOR  COMMON  FUNCTIONS 
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Classrooms  onj 
iroirung  roomt 

Reception  oreos 


^Khibit  oreot 

internal  duplicating. 
Iibronet,  moil  roonis 
and  supply  rooms 


A/io*onie 

T  ^enty  jquore  feet  per  person  boied  on  SO  per 
t.er<t  tiiite  u\e  bukis  ond  on  tte  overage  nurr^ber 
uf  persoris  >n  ottendonce 

Desk/orTi  rhoir  ot  )0  sqoore  feet  per  person 
Desk  ond  <.tiair  ot  40  square  feet  per  person 

Based  oli  overage  visitor  luod  oi  tO  squore  feet 
per  person 

Actual  meosurement  of  equtpment  pluk 
CirculotiOn 
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ETWR  Taip.  Reg.  D-71 
Attachment  A 


INSTRUCTIONS 


Thi*  rtport  ii  to  providt  infomation  •«  •  basit  for  th*  dcst(n  of  the  Federal  building 
specified  on  the  face  of  thii  form. 

Additional  copici  of  the  form,  or  attachments  on  plain  paper  with  appropriate  headings, 
should  be  used  if  necessary  to  furnish  complete  information.  If  space  is  not  desired  in 
the  proposed  building,  enter  a  statement  to  that  effect  at  the  bottom  of  Part  II  of  this 
form. 

PAKT  I 

A  and  P:  NET  SPACE  NOW  CXXUPIQ).  Enter  conplete  information  for  each  kind  of  occu- 
pancy. L'sr  a  separate  column  for  each  building.  Enter  the  building  name  in  the  space  pro- 
vided, and  give  the  aggregate  of  each  kind  of  space  occt^ied  in  the  building.  The  dimen- 
sions for  computing  net  space  are  taken  from  the  inside  faces  of  exterior  walls  to  the  faces 
of  corridor  sails,  and  from  center  to  center  of  cross  partitions  (or  the  Fsces  of  partitions 
separating  net  assignable  areas  from  ether  areas). 

PART  II 

NET  SPACE  hTQt'IFX'tVTS.  The  entries  here  should  indicate  the  net  >p«ce  renin rernents 
based  on  staff  ing  permitted  by  current  appropriations  or  authorizations.  Sosce  sllo^ance^ 
for  additional  atsf  f  ing  based  on  future  progra'ns  will  he  allowed  by  Of^A  only  if  such  pro- 
grams have  Bureau  of  the  Budget  approval.  Spactr  ul  t  imatel  y  wil  I  be  mss  igned  in  nccordanct- 
•  ithCSA  Peg.  2-1 1 .  »ith  due  regard  to  the  si  Icwniices  set  forth  in  sect  ion  502. CO  of  that 
Chapter.  Agencies  should  he  guided  according  I  y  in  stat  ing  est  in.ated  net  spaee  require- 
rrents.  Exclude  estimated  space  requirements  for  temporsry  or  emergency  expansion. 

PRCPOEOtUSE  OF  R0CX6:  List  the  types  of  occupants  such  as  'Executives'  ,  'Junior  Ex- 
ecutives", "Secretaries",  and  "Clerks"  in  the  order  of  planning  arrangement,  or  in  the 
order  of  preferred  arrangement  if  no  plan  hgs  been  made.  If  sny  of  the  f  ol  loMing  types  of 
rooms  or  fac  i  I  it  les  are  needed,  give  the  addi  tional  inforraat  ion  required  for  each: 

Conference  or  meeting  room  -  Nunfcer  of  persons  to  be  seated. 


Counters 

Fi  le  Room 

Laboratory 

Library 

Service  platform  end  yard 

Storage  and  supply  room 

Vaults 


-  Length  and  location. 

-  Nunfcer  and  type  (letter  ,   legal  or  special  1  cf  file  cases. 

-  (Xant  ity  and  dimensions  of   fixed  e(iuipr>ent. 

-  Nufifcer  of  volumes  and  readers. 

-  Nunt'er  and  siie  of  vehicles  and  extent  of  shioping  activ. 
it  ies. 

-  f^ant  ity  and  type  of  irater  lal  stored  and  extent  of 
activity. 

•  Size  and  purpose. 


A  special   justification  is  required,  explaining  the  need  in  detai  I,   for  any  unusual  re- 
quests for  space. 

Complete  and  accurate  data  must  be  entered   in  Part  II:   the  size  and  cost  of  the  conten^lated 
building  will  depend  upon  these  data. 
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June  20,  1985 


FW1R  Tatp.  Reg.  D-71 
Attachment  A 


SECTION  1 


INSTRUCTIONS.  STANDARDS  AND  SYMBOLS 


o 


UD 


IIOL 

o- 
UDR 


a 


o^ 


:  I  n  '  ' 

I 


r-"  -I r-T-T 

:  !  M  !  : 


Standard  DesK 
60«30 


Typist  Desk 
60k34 

w/Lefl  Of  Right 
Typing  Bed 


Unitized  Desk 

60(30 

w/Lett  or  RigMl 

L  unit  Return 

36x18 


Conference 
OesK 
72«36 


File.  Le!ter 
15x28 


File  Legal 
18x28 


Lateral  File 

36x18  (9) 


Bookcase 

34x14  (6) 


0 


(tR-36) 


[z: 


H 


□ 


(B 


Table.  Conference 
72x36 


Standard  Table 
60x34 


Table,  Medium 
45x34 


Table,  Small 
36x24 


Modjlar  Table  Ur.it 
66x18 


Table,  Round 
54' 


Table.  Round 
42' 


Table.  Round 
36' 


Table,  Host 
42x18 


Table,  End 
18x24 


D'van  or  Sofa 
72x40 


Guest  Chair 
Lounge  Chair 


^ 


© 


rnrr 


Storage  Cabinet 
2- Door 
36x18         (12) 


Steel  Shelving 

36x18        (10) 
Library  Shelving 


36x15 


DraAing  Boards 
D8-5  60x40 
DB  6  72x45 
S'  Slod 


Map  Cabinet 
54x42 


Costumer  12-Hanger 
51x20       (14) 


Costumer  6-Hangef 
30x20         (8) 


Creoenza 
66x18 


SPACE  TYPE  SYMBOLS 


Open  Area 


Private  Area 


SP    Sem  Private  Area 


ENCLOSURE  TYPE  SYMBOLS 


CH    Ceilmg-H.gl  Paniion 


PS 


Privacy  Screen 


Open 


SECTION  2 


PROGRAMMING  INSTRUCTIONS 


(1)  Organize  the  data  supponmg  your  request  by  functional  wo.-k  groups  When  one  work  group  has  been  descnbed  begin 
the  next  work  group  on  a  new  page 

(2)  The  requesting  agency  is  responsible  tor  describing  the  following  workspace  elements  of  the  Space  Requirements 
Program. 

•  Workstations  are  indicated  by  employee  name,  functional  title  and  grade  for  each  authorized  and 
budgeted  position  n  the  authorized  position  is  vacant,  so  indicate  Square  feel  required  are  determined  by 
layout  design  on  SF-81A,  Part  2 

•  Common  Function  spaces  are  indicated  by  the  appropriate  name  of  the  workspace  (conference,  reception,  etc) 
and  the  symbol  C/F  m  the  grade  column  Square  feet  required  are  determine  by  layout  design  on  SF-81A,  Part  2 

•  Administrative  Support  spaces  are  either  centralized  tiias  or  miscellaneous  equipment  (i,e  .  costumers.  an  extra 
bookcase)  not  appropnateiy  contained  within  other  workspaces.  Indicate  A/S  in  the  grade  column.  Square  feel 
required  may  tie  determined  by  multiples  of  the  allowance  indicated  in  (  )  in  Section  1  above, 

(3)  Develop  the  space  requirements  program  in  the  following  manner: 

Step  1;  List  all  workspace  elements  described  in  (2)  above  m  an  order  determined  by  adjacency  relationships 

Step  2:  As  necessary,  prepare  a  standard  workspace  design  on  SF-81A.  Part  2  for  each  workstation  or 

common  function  workspace  element  Indicate  the  dimensions  of  the  workspace  and  calculate  the 

square  feel  required 

Step  3:  Use  the  symbols  shown  within  the  illustrations  above  m  Section  1  to  itemize  furnishings  and  equipment  on 

SF-81A,  DO  NOT  LIST  EXCESS  Itemized  listings  need  not  be  shown  for  line  items  previously  standardized  Simply 

code  the  line  entry  appropriately 

Step  4:  Complete  the  line  item  entry  by  indicating  space  and  enclosure  type,  square  feel  required  and 

workspace  code  No 

(4)  Describe,  in  Remarks,  all  special  needs  such  as  weight  of  h^vy  items,  special  utilities,  service 
access  requirements,  supplemental  HVAC.  etc  Develop  a  sepa(:tle  specification  sheet  if  necessary 

(5)  The  information  provided  on  these  worksheets  is  to  be  summarized  on  SF-81.  Request  for  Space,  and  submitted 
attached  thereto 
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CFR  PARTS  AFFECTED  DURING  JUNE 


SUBSCRIPTIONS  AND  ORDERS 

Subscriptions  (public) 

Problems  with  subscnpliuns 
Subscriptions  (Federal  agencies) 
Single  copies,  back  copies  of  FK 
Magnetic  lapes  of  KR.  CFR  volumes 
Public  laws  (Slip  laivs) 

PUBLICATIONS  AND  SERVICES 

Daily  Federal  Register 

General  informatioa  index.  <in(l  Hading  aids 

Public  inspection  desk 

Corrections 

Uocument  drafting  itiformalion 

Legal  staff 

Machine  readable  documents,  specifications 

Code  of  Federal  Regulations 

General  informatioa  inde.\.  and  finding  aids 
Printirg  schedules  and  pricing  information 

Law* 

Indexes 

(.aw  numbers  and  daleN 

Presidential  Documents 

Executive  orders  and  pruclamalionK 

Public  Papers  of  the  President 

Weekly  Compilation  of  Presidential  I)o<:unient8 

United  States  Government  Manual 

Ottter  Services 

Library  ' 

Privacy  Act  Compiltition 
TDD  for  the  deaf 


202-783-3238 
275-3054 
523-5240 
783-3238 
27S-2867 
275-3030 


523-5227 
523-5215 
523-5237 
523-5237 
523-4534 
523-3408 

523-5227 
523-3419 


523-5282 
523-5282 
523-5266 


523-5230 
523-5230 
523-5230 

523-5230 

523-4986 
523-4534 
523-5229 
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23267-23392 

23393-23660 
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23661-23788 
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23789-23890 
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23891-24170 

24171-24502 

- 7 

10 

24503-24610 

1 11 

24611-24756 

12 

24757-24898. .._ 

24899-25036 

13 

14 

25037-25188 

17 

25189-25412 

18 
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19 

25545-25682 

25683-25902 

-20 

21 

25903-26142 

L 24 

26143-26334 

L 25 

26335-26536 
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At  the  end  of  each  nr>onth.  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title 


3  CFR 

The  President 

Administrative  Order* 

Memorandums. 

June  20.  1985. 
Presidential  Findings: 

June  14.  1985 


25685 
25189 


Executiv*  Orders: 

1 961  (Amended  by 

EO  12518).    23661 

10480  (Amended  by 

EO  12521) 26335 

11609  (Amended  by 

EO  12522) 26337 

11888  (Amended  by 

EO  12619) 25037 

12518 23861 

12519 25037 

12520 25683 

12521 26335 

12522 26337 

Prodsmatlons: 
4707  (Amended  tjy 

EO  12519) 25037 

4768  (Amended  by 

EO  12519) 25037 

5348 23267 

5349 23891 

5350 25065 

5351 25191 

5352 25193 

5353 25195 

5354 26143 


5  CFR 

536 

890 


23663 
24757 


7  CFR 

15 - 25687 

28 25197 

52 26140 

55 23269 

56 1 23269 

59 23269 

70 23269 

301 23893.  25687.  25903- 

25905 

319 24171 

322 25688 

400 24503 

403 26339 

415 26340 

418 26345 

419 26349 

713 25691 

810 23663 

905 23894 

908     23393.  24760.  25413, 

25906 
910     24170.  24899.  25696 


911 23664 

925 24761 

930 24899 

944 23664 

981 24174.24175 

989 23895 

1040 24611 

1106 24176 

1207 25198 

1872 23897 

1900 23897 

1901 23897 

1940 24178 

1944 23897 

1951 23897 

1 955 „ 23897 

1962 23897 

3015 24612 

Proposed  Rules: 

301 26326 

319 23815 

428 26367 

713 26215 

927 24531 

928 23312 

981 25994 

1040 1 24779 

1136 25249 

1205 25425 

8  CFR 

238    23789.  25545.  25695. 
25906 

248 25696 

Proposed  Rules: 

3 25994 

212 25994 

245 23959 

9CFR 

78 23393.  23937.  23938 

92 23790 

94 24187.  24612 

101 24901 

113 23791.24904 

114 24901 

313 25199 

318 25202 

322 25203 

354 25067 

381 25203 

Proposed  Rules: 

92 25081 

318 25081 

381 25081 


10  CFR 

0 

9 


Proposed  Ruiss: 

30 

40... 


.  25204, 


.25697 
,25907 

.23960 
,23960 
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50 -.24655 

61 -..23960 

70 „ „ 23960 

72 23960 

430 -.24198 

11CFR 

100 -..25698 

101 „ 25698 

9007 26354 

9038 26354 

12CFR 

201 23394 

207 24613.26354 

217 25413 

220 24613.  26355.  26356 

221 2461 3 

226 -.25068 

563 —.23395 

571 25205 

Propaxd  Rutw: 

3.32 23963.23964 

563 23432.  25250.  25715 

584 25715 

14CFR 

39 23396.  23939  24187 

24188.  25545,  25546.  25907 
71  23270-23272.  239^1- 

23399.  23940.  23941.  24189 
24505.  25210.  25547 

73 23665.  24505 

75 25211 

95 - 23272 

97 25212.  25548 

108.. 25654 

121 23941 

125 23941 

127 23941 

1 29. 2394 1 .  25654 

135 23941 

PfopOMd  Rutca: 

Cn.  1 23433.  25252 

33 25579 

39 23434.  23435,  23993 

23994,  25253.  25579-25584 
26218 

61 .26286 

71 23312.  23714.  25254 

2S426.  25427,  26218,  26371 
26372 

73 24199 

75 23714 

15CFR 

20 23947 

30 -.23400 

50 23403 

100 „ 23947 

370...- -.23404 

372 23404 

373 - - 23666 

377 „ 26145 

399 23284.  23404.  23405 

16CFR 

4 25699 

1.3 23284.  23406,  25549 

305 23285 

rropossd  RutMc 

Ch.  II ....25082 

13 23313-23316,  23437, 

23440,  24200-24206,  25255. 

26373-26375 

456 23996 


17CFR 

1 23666 

200 23286,  23287.  23668 

210 25214 

229 25214 

230 :. 25214,  26145 

239 23287.  26145 

240 ....- 25214 

249 25214 

250 23287 

259 23287 

270 24506.  24762.  26190 

274 26190 

288 26190 

PfOpOMd  RulSft 

1 24533 

210 25259 

229 25259 

239 25259 

240 23443 

270  „ 24540 

18CFR 

4 23947 

141 24906 

154 23669 

157 25701 

270 23669 

271 24614,  24615 

273 23669 

385 25705 

410 25414 

PfopoMd  Riflra: 

2 24130,  26220 

4 24779 

35 23445,  24779 

1 54 24 1 30,  26220 

157 24130.  26220 

161  „ 24130,  26220 

271  25264,  26220 

284 24130.  26220 

385 24779 

19CFR 

4 246-.6 

6 23292 

12 26193 

24 23292,  23947 

178   26193 

rropoxd  RiilMe 

355 24207 

20CFR 

200 26356 

626 24506 

627 24506 

628 24506 

629 - 24506.  24764 

630  24506 

655  25705 

Propo00d  Rul#S£ 

404 25400 

416 25400 

21  CFR 

73 23406,  23948 

81 23294 

178 23295-23297,  23948. 

25550 

179 24190 

310 251 70 

314 „ -.23798 

440 24906 

448 - 24906 

520  „ 26357 


522 23298,  24508.  25216 

540 24616,  26197 

544 26197 

558 23949,  24509,  25217- 

25219 

561 236/5 

812 25908 

riupuwii  RiliM: 

70 23815.  25585 

74 23815,  25585 

81 26377 

82 23815,25585 

146 26382-26384 

201 23815,  25585 

357 25156,25162 

610. 24542,  25995 

660 24542,  25995 

701 238 1 5.  25585 

1301 - 23451 

1305 ...- 23461 

1307 23451 

22  CFR 

307 23299 

PPOPOMQ  RlM0C 

213 25720 

502 23453 

24  CFR 

20 24906 

203 25910 

207 „ 259 1 5 

213 25910 

215 24616 

222 25910 

232 25069 

234 25910 

235 25069 

236 r...  24616 

255 25915 

590 25941 

813 -.24616.25949 

888 - 23407 

913 25949 

990 25951 

1800 25010 

PropoMd  RuIm: 

207 25995 

213 25995 

220 25995 

221 25995 

231 25995 

232 25995-25998 

241 25995 

2AZ 25995-25998 

571 25999 

25  CFR 

Propoa«d  RuIm: 

31      24234 

61 25082 

26  CFR 

1 23407,  23676.  25070, 

25219  26358 

301 23407.  25070,  26358 

602 23407,  23676.  25070, 

25219 

Propo««d  Rui««: 

1 26385 

301 23316 

27  CFR 

5 23410 

18 23680 

19 23410,  23680.  23949 


20 23680 

22 23680 

1 70 23680,  23949 

194 23949 

196 23680 

1 97 23949 

250 23949 

251 23949 

252 23410,  23949 

PropoMd  RuIm: 

4 26001 

5 26001 

7 26001 

28  CFR 

0 25708,  26197 

31 25550 

541 25660 

544 25662 

PropoMd  Rul*K 

2 24234-24236.  24782, 

26004 

541 „ 25664 

551 25664 

29  CFR 

1602 24622 

1 952 24884,  25561 

2606 25221 

2610 23299 

2619 24914 

30  CFR 

914 23684 

91 7 23686 

935 25709 

936 24509 

943 23299 

Propoa«d  Rul«a: 

57 23612 

210 25585 

218 25585 

250 y 24546 

256 - 24546 

701 24880.  2491 7 

736 24917 

740 2491 7 

746 24917 

750 2491 7 

772, 2491 7 

773 24122 

816 24880 

81 7 24880 

901 23996 

904 24782,  26221 

938 23715,  25265-25267 

946 26387 

948 25428 

32  CFR 

199 23300 

706 23798,  23799 

719 - 23799 

725 24622 

1903 23805 

PropoMdRutoK 

199 26222 

33  CFR 

t 23688 

4 25572 

100 23301,  23302,  23805- 

23808,  24191-24193.  24764. 

24765,  25070,  25071,  25573. 

25574.  25960,  26359 

no 24193.25710 
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157 24766 
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166 24766 
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100 24783.  25091,  25092 

110 25268 

117 23316.  24238.  24239, 
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34CFR 

373 

25406 

750 

755 _... 
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222 
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L.  23390 

36CFR 
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37CFR 

10 25073.25980 
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1 25896 

202 .^.24240 
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3 25416,  25980 

14 24767 

21 24768 

36 2451 1 ,  26359 

Proposed  Ruloo: 

21 .25430 


39  CFR 
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111 


23317 


40  CFR 

6 ...26310 

30 .24876 

33 .24876 

50 25532 

52 23810.  24768.  25073 

25417,  26198-26202.  26359 

60 24196.  24770.  26122 

61 „ 24196 

62 26203 

65 24196 

69 25575 

80 25710 

133 23382 

147 23956 

180 23689-23692 


3 26506 

52 25093.  26224,  26225 

60 25095 

81 24784 

1 23 24784 

147 ...25892 

180 23716-23720.  25587, 

26388 

202 2551 6 

205 2551 6 

260 26444 

261 23721 .  24658 

262 26444 


264.. 


26444 


265 26444 

266 .; 26389 

270 26444 

271 24362 

712 25095 

403 25526 

468 261 28 

41  CFR 

Ch.  101 23411 

101-8 23412 

101-17 26516 

101-47 25222 
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201-2 26364 

201-24 26364 

201-30 26364 

Proposed  Rul«t: 

Ch.  201 24785 

101-35 23453 

101-36 23453 

101-37 23453 

42  CFR 

435 25079 

436 25079 

440 25079 

441 25079 

447 23307 

PropoMd  RulOK 

405 24366.25178 

412 24366 

43  CFR 

12 25223 

PuMc  Lwid  OrtfarK 

6602 24772 

6607 23958 

Propoawl  Rutas: 

Subtitle  A 2381 8 

2090 241 24 

3430 23997 

3450 23997 

44  CFR 

62 24772 

64 23307,  25228.  25419 

67 24623 

45  CFR 

301 23958 

302 23958 

303 23958 

304 23958 

1161 25228 

PropoMd  RuIm: 

205 25269 

1614 25270 

46  CFR 

5 23693 

7 25229 

10 26106 

157 26106 

204 25711 

Propo*«d  Rule*: 

10 26117 

12 23318 

157 26117 

160 25274 

552 23318 

47  CFR 

2 25234 

15 24512.25234 


61 25982 

67 26204 

73 23695-23697,  2451 5. 

24638-24647.  25241.  25421. 
25422.  25992.  26208 

74 23697.  26208 

78 23417.23710 

81 23422 

90 23711,25234 

97 23423.  25241.  26209 

Proposed  Rules: 

1 23999 

2 24548.  25274.  25587 

22 25274 

43 24547 

73 23728-23738.  24548. 

24659,  24786.  25430-25432. 

26004-2601 1 .  26226-26231 

74 25274 

80 23454 

81 23454 

83 23454 

90 24548,  25274 

97 24548.  26012.  26223 

48  CFR 

Ch.  7 23711,  25712 

1 23604 

1 2 25680 

1 3 23604 

1 4 23604 

1 5 23604 

16 23604 

22 23604 

25 23604 

31 23604 

33 23604,  25680 

44 23604 

52 23604.  25680 

53 23604 

522... 24523 

533 24772 

552 24523,  24772 

App.  B 24772 

Proposed  Rules: 

Ch.  18 25434 

3 23818 

904 25722 

952 25722 

49  CFR 

173 23811.25993 

393 24549 

571 23426.23813 

572 25422 

1 057 24648 

1 1 52 24649 

Proposed  Rides: 

71 25856 

1 95 „ 25602 

531 23738 

542 25603 

571 25612 

584 24550.  2491 7 

1039 23741.26015 

1132 25613 

1 241 25282 

50  CFR 

17 23872.  24526,  24649. 

25672 

26 23309 

222 2571 3 

371 26210 

611 23712,  26212,  26213 

654 25713 


658 25713 

663 24777.  2621 2 

655 2331 0 

672 26213 

674 25247 

675 26213 

Proposed  Rules: 

216 25725 

17 23458.  24001.  24241, 

24917, 25283. 25380, 25390 

20 23459 

23 24918,  26015 

32 23470.  24786 

642 24242,24787 

649 24251 

669 24251 
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to  know... 
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the  Code  of  Federal  Regulations 
or  what  documents  have  been 
published  in  the  Federal  Register 
without  reading  the  Federal 
Register  every  day?  If  so,  you  may 
wish  to  subscribe  to  the  LSA  (List 
of  CFR  Sections  Affected),  the 
Federal  Register  index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections 
Affected)  IS  designed  to  lead  users  of 
the  Code  of  Federal  Regulations  to 
amendatory  actions  published  in  the 
Federal  Register.  The  LSA  is  issued 
monthly  in  cumulative  form.  Entries 
indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or 
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S20.00  per  year 

Federal  Register  index 
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Briefings  on  How  To  Um  the  Federal  Register— 

For  information  on  briefings  in  Chicago,  IL,  New  York.  NY. 
and  Washington,  DG  see  announcement  on  the  inside 
cover  of  this  issue. 


Selected  Subjects 


Aviation  Safety 

Federal  Aviation  Administration 

Bridges 

Coast  Guard 

Citizenship  and  Naturalization 

Immigration  and  Naturalization  Service 

Crop  Insurance 

Federal  Crop  Insurance  Corporation 

Ertdangered  and  Threatened  Species 

Fish  and  Wildlife  Service 

Forests  and  Forest  Products 

Forest  Service 

Land  Management  Bureau 

Hazardous  Waste 

Environmental  Protection  Agency 

Marine  Safety 

Coast  Guard 
Milk  Marketing  Orders 

Agricultural  Marketing  Service 

Natural  Gas 

Federal  Energy  Regulatory  Commission 

Occupational  Safety  and  Health 

Occupational  Safety  and  Health  Administration 

Organization  and  Functions 

Federal  Communications  Commission 

CONTINUED  INSIDE 
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FEDERAL  REGISTER  Piiblishfd  (l,i,i>    .SUinJay  ihrouxh  Friday, 
(not  published  on  Saturtleiys.  Sundays,  or  on  offir.ijl  holid.iys), 
hy  the  Office  of  the  Kedernl  Rr^ister.  N.itioniil  Archives  and 
Records  Adminislrdtiun.  VVushin^lnn.  UC  ;:040B.  under  the 
Fideral  Rt«isler  Act  (49  Stat.  500.  as  amended;  44  IJ.S.C.  Ch.. 
15)  and  the  rcgul<<tion>  of  the  Adminislr.itive  Commille«;  of  ific 
lederal  Register  (1  CVH  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Uocunients.  U.S.  Goxernment  Printing  Office. 
Ujshin«lon,  D(^.  2i}AI)Z. 

The  Federal  Rpj<isler  provides  a  uniform  system  for  miking 
u\dil<il>le  to  th»    public  rf'Kuiatiuns  and  Icjjal  notices  l.'^sued  by 
Federal  agencies.  These  include  F*residenlial  proclamations  and 
F:xecutive  Griiers  and  F'cderal  ajjency  docu.Tients  having  general 
applicability  and  lesjal  effect,  documents  required  to  be 
published  by  art  of  Congress  and  other  Federal  .tgfn».y 
ducumcnts  of  public  interest.  Ilorjrnents  we  on  file  for  public: 
inspection  in  the  Oftite  of  the  Feder.jl  Register  the  d.iy  before 
Ihey   are  pubhshi-ri    jnle.ss  earlier  filinj;  is  requested  by  the 
issuing  agenr\  i 

The  Federal  Kex'ster  aiII  Ih-  fu.'nished  by  mail  to  stibsr.iibers 
for  S.M)0.0«)  p'T  V'iir.  iir  $150 ilO  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  Si  30  for  each  group  of  pai?es  as  actually  bound.  Romit 
check  or  mo.ncy  order,  made  payable  to  the  Superintendent  of 
Documents.  US.  C'.overnment  Printing  Office.  Washington.  DC 
2<M«2. 

There  are  no  re.^!ri.:'ions  on  the  rcpublic.ition  of  materi.il 
■ippearing  in  the  Federal  Regislar. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFOR.MATION  A.\!) 
ASSISTANCE  in  th.-  READER  AIDS  section  of  this  issue. 

How  To  Cile  This  Publication:  C'se  the  volume  number  and  the 
p.ige  number    F\:,mple:  50  FR  12;i45. 


Pesticides  and  Pests 

Fri'.  iro-niu-ntal  Protection  Aj?(;ncy  , 

Postal  Service 
Postal  Service 

Radio  Broadcasting 

FriitT.il  Ctimmuniciitions  Commission 

Reporting  and  Recordkeeping  Requirements 
Interstate  Commerce  Commission 

Savings  and  Loan  Associations 

r"(l(:\i!  ilofiie  Loan  Bank  Bnard 

Securities 
Soturilies  and  Exchiinge  Commission 

Seizures  and  Forfeitures 

C':ist(!.'7is  Scrv ice 

Telecommunications 

C/(;ii.  r.il  Services  Administration 

Television  Broadcasting 

li'di'i..!  Communications  Commission 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR: 


WHO: 


WHAT: 


Any  person  who  uses  the  F'ederal  Register  and 
Code  of  Federal  Regulations. 

The  Office  of  the  Federal  Register. 


CHICAGO.  IL 

WHEN:  July  8  and  9;  at  9  am    (identical  sessions) 

WHERE:  Room  1654.  Insurance  Exchange  Building. 


WHY: 


Frte  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  reialio.'-.ship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  e4<-ments  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system         ' 

To  provide  the  pulilic  with  access  to  information 
necessary  tr)  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


175  W    lackson  Blvd..  Chicago.  IL. 

RESERV.'KTIONS:   Call  the  Chicago  Federal  Information 
Center,  312-353-4242. 


NEW  YORK.  NY 

WHEN:  July  9  and  10:  at  9  a.m.  (identical  sessions) 

WHERE:  2T  Conference  Room,  Second  Floor, 

Veterans  Administration  Building.  252 
Seventh  Avenue  (between  W.  24th  and  W. 
25th  Streets),  New  York.  NY. 

RESERVATIONS:  Call  Arlene  Shapiro  or  Steve  Colon.  .New 
York  Federal  Information  Center. 
212  264-4810. 


WASHINGTON.  DC 


WHEN: 


Septemt>er  (two  dates  to  be  announced 

later) 


Ill 
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Agricultural  Marketing  Service 

PROPOSED  RULES 
Milk  marketing  orders: 
26576         Central  Dlinois 


26598 


Agriculturt  Department 

See  also  Agricultural  Marketing  Service;  Federal 
Crop  Insurnncp  Corporation;  Forest  Service. 
NOTICES       I 
Me#?tings: 

Equal  Opportunity  Citizens'  Advisory  Committee; 

torrectifln 


26601 

26624 
26624 

26624 


Army  Department 

See  also  Engineers  Corps. 

NOTICES 

Meetings: 

Armed  Horces  Institute  of  Pathology  Scientific 

Advisory  Board 

Centers  for  Disease  Control 

NOTICES 

Advisory  committee  reports;  availability 
Grants  and  cooperative  agreements: 

Sexually  transmitted  diseases;  preventive  health 

services 
Meetings: 

Mine  Health  Research  Advisory  Committee 

(NIOSH) 

Coast  Guard 

RULES 

Drawbridge  operations: 

Connecticut 
Drawbridge  operations,  navigable  waterways  of 
U.S.;  reorganization;  correction 
Ports  and  waterways  safety: 

Chelsea  River.  Boston,  MA;  safety  zone 
PROPOSED  RULES 
Passenger  vessels: 

Small  vessel  standards;  comment  period 

reopened  and  extended 
NOTICES 

Committees;  establishment,  renewals,  terminations, 
etc.: 
National  Boating  Safety  Advisory  Council 

Commerce  Department 

See  International  Trade  Administration:  National 
Oceanic  and  Atmospheric  Administration. 

Commodity  Futures  Trading  Commission 

NOTICES 

26654     Meetings;  Sunshine  Act  (4  documents) 
Customs  Service 

PROPOSED  RULES 

26588     Fines,  penalties,  and  forfeiture  procedures 

Defense  Department 

See  also  Army  Department;  Engineers  Corps. 


26560 
26559 


26560 
26593 

26651 


NOTICES 
26601     Agency  information  collection  activities  under 

0MB  review 

Military  traffic  management: 
26601         Carrier  disqualification  and  non-use  procedures 

Drug  Enforcement  Administration 

NOTICES 

Registration  applications,  etc.;  controlled 

substances: 
26643         Knarr,  William  M.,  DO.:  hearing 

Schedules  of  controlled  substances;  production 

quotas: 
26642         Schedules  I  and  II:  1985  aggregate;  proposed 
revised 

Economic  Regulatory  Administration 

NOTICES 

Consent  orders: 
26603         Atlantic  Richfield  Co. 

Education  Department 

NOTICES 
26603     Agency  information  collection  activities  under 
OMB  review 

Energy  Department 

See  Economic  Regulatory  Administration;  Federal 
Energy  Regulatory  Commission;  Hearings  and 
Appeals  Office.  Energy  Department. 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
26602         Lock  and  Dam  No.  26  Replacement  Project. 

Alton,  IL 
26601         Prudhoe  Bay,  Deadhorse,  AK 

Environmental  Protection  Agency 

RULES 

Hazardous  waste  program  authorizations: 

26562         Iowa 

Pesticide  chemicals  in  or  on  raw  agricultural 

commodities;  tolerances  and  exemptions,  etc.; 
26683         Chlorpyrifos-methyl 

Pesticides:  tolerances  in  animal  feeds  and  human 

foods: 
26682         Chlorpyrifos-methyl 

PROPOSED  RULES 

Pesticide  chemicals  in  or  on  raw  agricultural 

commodities;  tolerances  and  exemptions,  etc.: 
26592         Aldrin  and  dieldrin;  correction 
26592         Chlorothalonil 

NOTICES 
26622     Grants:  debarments,  suspensions,  and  voluntary 

exclusions  under  EPA  assistance  programs 

Federal  Aviation  Administration 

PROPOSED  RULES 
26583     Restricted  areas 
NOTICES 

Grants;  availability,  etc.: 
26652         Airway  science  demonstration  program; 
correction 
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Federal  Communications  Commission 

RULES 

Organization,  functions,  and  authority  delegations. 

etc.: 

26566  Commissioners,  reduction  in  number,  etc. 
Radio  and  television  broadcasting: 

26567  Oversight:  TV  aural  power  requirements 
PROPOSED  RULES 

26593     Rpsjulatorv  flexibility  review 

NOTICES 
26623     Ajiency  information  collection  activities  under 

OMB  review 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance:  \arious  commodities: 
26546         Grapes 
26537         Oats 
26542         Rye 

26537         Soybean,  grain  sorghum,  etc.:  file  date 
confirmation 

Federal  Deposit  Insurance  Corporation 

NOTICES 

26654,    Meetirjss;  Sunshine  Act  (3  documents) 
26655 


Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act: 

Incremental  pricing:  acquisition  cost  thresholds 
NOTICES 
Hearings,  etc.: 

Distrigas  of  Massachusetts  Corp. 

Georgia  Power  Co. 

Granite  Associates 

lacks.  Carol  Agnes 

Natural  Gas  Pipeline  Co  of  America 

Tennessee  Gas  Pipeline  Co. 

Texas  Eastern  Transmission  Corp. 

Western  Gas  Interstate  Co 


26548 


26606 
26608 
26606 
26608 
26606 
26607 
26607 
26608 


Federal  Home  Loan  Bank  Board 

PROPOSED  RULES 

Federal  Savings  and  Loan  Insurance  Corporation, 
etc.: 
26576         Industry  conflicts-of-interest.  etc. 


Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc. 
First  Security  Corp.  of  Kentucky  et  al. 
Weleetka  Bancorporation.  Inc. 


26623 
26623 


26568 
26572 


26627 


Fisti  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Mancos  milk-vetch 
Tar  River  spiny  mussel 

Food  and  Drug  Administration 

NOTICES 
Meetings: 
Consumer  information  exchange 


Forest  Service 

RULES 

Timber  sales,  national  forest: 
26660         Buv-out  provisions 

NOTICES 

Environmental  statements:  availability,  etc.: 
26674         Timber  contract  buy  out  provisions 

General  Services  Administration 

RULES 

Federal  Information  Resources  Management 
Regulation: 
26565         ADP  and  telecommunications  management:  CFR 
Parts  removed 

Health  and  Human  Services  Department 

Sef  Centers  for  Disease  Control:  Food  and  Drug 
Administration. 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 
26609         Decisions  and  orders 

Remedial  orders: 
26609         Objections  filed 

26611-   Special  refund  procedures:  implementation  and 
26617     inquiry  (3  documents) 

Immigration  and  Naturalization  Service 

RULES 
26547     Residence,  physical  presence,  and  absence:  listing 
of  American  institutions  of  research 

Interior  Department 

See  (il^o  Fish  and  Wildlife  Service:  Land 
Management  Bureau:  Minerals  Management 
Service. 
NOTICES 

Clean  Air  Act;  adverse  impact  determinations: 
26627         Theodore  Roosevelt  National  Park  et  al..  ND: 
effective  date  extended 

International  Trade  Administration 

NOTICES 
Meetings: 
26598         Semiconductor  Technical  Advisory  Committee 

International  Trade  Commission 

NOTICES 

Import  investigations: 

26635  Apparatus  for  installing  electrical  lines  and 
components 

26637  Carbon  steel  products  from  Austria.  East 
Germany.  .Norway.  Poland.  Romania,  and 
Venezuela 

26636  Carbon  steel  products  from  Austria,  Sweden,  and 
Venezuela 

26638  Red  raspberries  from  Canada 

26638  Welded  carbon  steel  pipes  and  tubes  from 
Venezuela 

26639  Woodworking  machines 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Accounts,  uniform,  system,  and  reports: 
26594         Motor  carriers  of  passengers:  accounting  and 
periodic  reporting  requirements 
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26640 
26641 


26641 


26642 


26676 

26632 
26632 

26629 

26628, 

26631 

26628 
26630 

26629 

26629 
26630 

26633 


26632 

26633 
26631 


26633 
26634 
26634 
26635 

26633 


26598 
26598 


NOTICES 

Rail  carriers: 

State  intrastate  rail  rate  authority;  Maryland 
Railroad  operation,  acquisition,  construction,  etc.: 

Missouri-Kansas-Texas  Railroad  Co. 

Justice  Department 

See  also  Drug  F.nforcement  Administration; 
Immigration  and  Naturalization  Service. 
NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Pollution  control;  consent  judgments: 
Caterpillar  Tractor  Co.  et  al. 

Labor  Department 

Sne  Occupational  Safety  and  Health 
Administration. 

Land  Management  Bureau 

RULES 

Forest  management: 

Federal  timber  contracts;  modification 
NOTICES 
.Maska  native  claims  selection: 

Aleut  Corp. 

Koniag  Inc.,  Regional  .Native  Corp. 
Classification  of  public  lands: 

California:  small  tract  termination 
Coal  leases,  exploration  licenses,  etc.: 

North  Dakota 
Conveyaace  and  opening  of  public  lands: 

Oregon 
Meetings: 

Boise  District  Grazing  Advisory  Board 

Helicopters  and  motorized  vehicles  use  in 

gathering  wild  horses 
Oil  and  gas  leases: 

Wyoming 
Planning  analysis: 

Illinois 

Missouri 
Recreation  management  restrictions,  etc.: 

F.mpirn  Landing  and  Squaw  Lake  Campgrounds. 

AZ  and  C.A 
Resource  management  plans/environmental 
statements;  availability,  etc.: 

Buffalo  Resource  Area.  WY:  extension  of  time 
Withdrawal  and  reservation  of  lands: 

California 

Oregon 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 

Corpus  Chrisfi  Oil  &  Cas  Co. 

ODECO  Oil  *  Gas  Co.  (2  documents) 

Shell  Offshore  Inc. 

Transco  Exploration  Co. 
Outer  Continental  Shelf  operations: 

Central  and  Western  Gulf  of  Mexico;  lease  sales; 

call  for  ijiformafion  and  nominations;  correction 

National  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Meetings: 
Gulf  of  Mexico  Fishery  Management  Council 
Pacific  Fishery  Management  Council 


Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 

26643  Reactor  Safeguards  Advisory  Committee 

Occupational  Safety  and  Health  Admi  listration 

RULES 

State  plans;  development,  enforcement,  etc.: 
26548         Wyoming 

Postal  Service 

RULES 

Domestic  Mail  Manual: 
26561         Post  office  box  fee  group  application 

Railroad  Retirement  Board 

NOTICES 

26644  Agency  information  collection  activities  under 
OMB  review 

Research  and  Special  Programs  Administration 

NOTICES 

Pipeline  safety;  waiver  petitions: 
26652         Transcontinental  Gas  Pipe  Line  Corp. 


Securities  and  Exchange  Commission 

PROPOSED  RULES 

Securities: 

National  market  system  securities  designjttion 
NOTICES 
Applications,  etc.: 

Columbia  Gas  System,  Inc.,  et  al. 

E.F.  Hutton  &  Co..  Inc.,  et  al. 

Fundpack,  Inc. 

Holding  Trust 

Middle  South  Utilities.  Inc.,  et  al. 

National  Fuel  Gas  Co. 

U.S.  Government  Securities,  Inc. 
Meetings;  Sunshine  Act 
Self-regulatory  organizations;  proposed  rule 
changes: 

American  Stock  Exchange,  Inc. 

National  Association  of  Securities  Dealers.  Inc. 
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26650 


26582 


26599 

26598- 

26600 

26600 


Small  Business  Administration 

Pt^OPOSEO  RULES 

Small  business  size  standards: 
Shipbuilding/ship  repair:  advance  notice 

Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
China 
Taiwan  (2  documents) 

Export  visa  waivers; 
Sweater  jackets 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration: 
Research  and  Special  Programs  Administration. 


Treasury  Department 

See  a/so  Customs  Service. 
NOTICES 
26653     Agency  information  collection  activities  under 
OMB  review 
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Federal  Register 
Vol.  50.  No.  124 
Thursday,  June  27,  1985 


This  section  of  the   FEDERAL   REGISTER 
contains  regulatory  docunf>ents  having 
general  applicability  and  legal  effect,   most 
of  wfHCh  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Supenntendent  of  Documents 
Pnces  of  n6w  books  are  listed  in  the 
first   FEDERAL  REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  420,  421.  425. 431  and  432 
IDocketNo.  2465SI 

Crop  Insurance  Regulations;  Soybean, 
Grain  Sorghum,  Cotton,  Peanut  and 
Corn 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  confirms  as 
final  the  December  17. 1984,  file  date 
established  by  publication  of  an  interim 
rule  on  December  7. 1984.  at  49  FR  47821 
for  the  Soybean.  Grain  Sorghum.  Cotton, 
Peanut  and  Com  Crop  Insurance 
regulations,  effective  for  the  1985  crop 
year  only.  The  intended  effect  of  this 
rule  is  to  provide  additional  time  in 
which  to  file  changes  made  in  the 
Actuariiil  Tables  for  such  crops  and  to 
adopt  'he  intenm  rule  as  published.  The 
authoniv  for  the  promulgation  of  this 
rule  IS  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended. 
EFFECTIVE  DATE:  June  27, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  D.C..  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  dates 
established  for  these  regulations  are 
April  1. 1988. 

Merritt  W.  Sprague,  Manager,  FCIC. 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 


Order  No.J2291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  State,  or  local  governments,  or  a 
geographical  region:  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  rule 
applies  are:  Title — Crop  Insurance; 
Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24. 1983. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  December  7, 1984,  FCIC  published 
an  interim  rule,  effective  upon 
publication  in  the  Federal  Register  at  49 
FR  47821,  to  amend  the  Soybean,  Grain 
Sorghum,  Cotton.  Peanut,  and  Corn  Crop 
Insurance  Regulations,  effective  for  the 
1985  crop  year  only,  by  changing  the 
date  for  filing  contract  changes  specified 
in  the  policies  for  insuring  such  crops. 

The  public  was  given  60  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  this  rule,  but  none  were 
received.  Therefore,  the  interim  rule  is 
hereby  adopted  as  final,  effectKe  for  the 
1985  crop  year  only. 

List  of  Subjects  in  7  CFR  Parts  420,  421, 
425,  431,  and  432 

Crop  insurance.  Grain  sorghum, 
Cotton,  Peanuts,  Soybean,  Corn. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 


Act,  as  amended  (7  U.S.C.  1501  el  seq.) 
the  Interim  Rule  published  in  the  Federal 
Register  on  December  7, 1984,  at  49  FR 
47821  is  hereby  adopted  as  final. 

Done  in  Washington.  D.C..  on  March  8, 
1985. 

Peter  F.  Cole, 

Secretary.  Federal  Crop  Insurance 
Corporation. 

Dated:  June  19.  1985. 

Approved  by: 
Edward  Hews. 
Acting  Manager. 
|FR  Doc.  85-15482  Filed  6-2ft-85:  8:45  am| 

BILLING  CODE  3410-08-M 

7  CFR  Part  427 

(Docket  No.  00 16A I 

Oat  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  revises  and 
reissues  the  Oat  Crop  Insurance 
Regulations  (7  CFR  Part  427).  effective 
for  the  1986  and  succeeding  crop  years. 
The  irttended  effect  of  this  rule  is  to 
provide  for:  (1)  Changing  to  a  mandatory 
"Actual  Production  History"  (APH) 
basis  by  removing  the  Premium 
Adjustment  Table  and  providing  for 
cancellation  for  not  furnishing  records; 
(2)  changing  the  method  of  computing 
indemnities  when  acreage,  share  or 
practice  is  underreporied.  (3)  changing 
the  cancellation,  termination  and  filing 
dates  in  certain  cour:tics,  (4)  clarifying 
certain  sections  of  the  {lolicy  with 
regard  to  mechanically  seeded  acreage 
and  availability  of  the  Laie  Planting 
Agreement  Option:  and  (5)  adding  a 
definition  of  "Loss  ratio."  The  authority 
for  the  promulgation  of  this  rule  is 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended. 

EFFECTIVE  DATE:  June  28, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington.  D.C..  202,50. 
telephone  (202)  447-33^5. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
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constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
January  1, 1990. 

Merritt  W.  Sprague.  Manager.  FCIC. 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region:  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity.* 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets:  and  (2)  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  final 
rule  applies  are:  Title — Crop  Insurance: 
Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
offlcials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115.  lune  24. 1983. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Since  policy  changes  must,  by 
contract,  be  on  file  by  June  30. 1985. 
good  cause  is  shown  for  making  this  rule 
effective  in  less  than  30  days. 

On  Friday,  March  29, 1985,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  50 
FR  12560.  revising  and  reissuing  the  Oat 
Crop  Insurance  Regulations  (7  CFR  Part 
427).  effective  for  the  1986  and 
succeeding  crop  years.  The  public  was 
given  30  days  in  which  to  submit  written 
comments  on  the  proposed  rule,  but 
none  were  received.  Therefore,  with  the 
exception  of  minor  changes  in  language 
and  format,  the  proposed  rule  is  hereby 
adopted  as  fmal. 

The  principal  changes  in  the  oat 
policy  are: 

1.  Section  2.d.(5) — Add  a  stipulation  to 
the  policy  language  to  clarify  that  the 
Late  Planting  Agreement  Option  is 


available  only  for  use  on  spring-planted 
crops. 

2.  Section  2.d.(7) — Add  a  section  to 
clarify  the  insurability  of  airplane  or 
broadcast  seeded  acreage  m  some 
instances. 

3.  Section  5.a. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis,  and  coverages  will, 
therefore,  reflect  the  actual  production 
history  of  the  crop  on  the  unit.  Insureds 
with  good  loss  experience  who  are  now 
receiving  a  premium  discount  are 
protected  since  they  may  retain  a 
discount  under  the  present  schedule 
through  the  1990  crop  year  or  until  their 
loss  experience  causes  them  to  lose  the 
advantage,  whichever  is  earlier. 

4.  Section  5. — Remove  the  provisions 
for  the  transfers  of  insurance  experience 
and  for  premium  computation  when 
insurance  has  not  been  continuous. 
Deletion  of  the  Premium  Adjustment 
Table  eliminates  the  need  for  these 
provisions. 

5.  Section  9.d. — Change  the  method  of 
computing  indemnities  when  acres  are 
underreported.  The  production  from  all 
acres  will  be  applied  against  the 
reported  acres  in  calculating 
indemnities.  This  change  will  reduce  the 
indemnities  when  acres  are 
underreported  and  will  reduce  the 
complexity  of  calculations. 

6.  Section  15.c. — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 

cat.   illation  date,  that  records  are 
U..I    jilable  due  to  conditions  beyond 
the  insured's  control.  This  clause  is 
required  by  the  change  to  mandatory 
APH. 

7.  Section  15. e. — Change  cancellation 
and  termination  dates  from  August  31  to 
September  30  for  New  Mexico  except 
Taos  County;  Oklahoma  and  Texas,  to 
more  closely  conform  to  harvest  in  those 
areas. 

8.  Section  IS.-'-Change  the  filing  date 
for  contract  changes  from  May  31  to 
June  30  preceding  the  cancellation  date 
for  all  counties  other  than  those  with  an 
April  IS  cancellation  date,  to  coincide 
with  the  extension  of  cancellation  dates. 

9.  Section  17.g. — Add  a  definition  for 
the  term  "Loss  Ratio"  to  clarify  its  use  in 
section  5. 

List  of  Subjects  in  7  CFR  Part  427 

Crop  insurance.  Oat. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.]. 
the  Federal  Crop  Insurance  Corporation 


hereby  revises  and  reissues  the  Oat 
Crop  Insurance  Regulations  (7  CFR  Part 
427),  effective  for  the  1986  and 
succeeding  crop  years,  to  read  as 
follows: 

PART  427— OAT  CROP  INSURANCE 
REGULATIONS 

Subpart — Regulations  lor  ttic  1986  and 
Succeeding  Crop  Years 

Sec. 

427.1  Availability  of  oat  crop  insurance. 

427.2  Premiun)  rates,  production  guarantees, 
coverage  levels,  and  prices  al  which 
indemnities  shall  be  computed. 

427.3  OMB  control  numbers. 

427.4  Creditors. 

427.5  Good  faith  reliancn  on 
misrepresentation. 

427.6  The  contract. 

427.7  The  application  and  policy. 
Authority:  Sees.  .S06,  516.  Pub.  L  75-430,  52 

Stat  73,  77  as  amended  (7  I'.S.C.  1506,  ISlfi) 

Sut>part— Regulations  for  ttie  1986  and 
Succeeding  Crop  Years 

§  427.1     Availability  of  oat  crop  insurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  oats  in 
counties  within  the  limits  prescribed  by 
and  in  accordance  with  the  provisions  of 
the  Federal  Crop  Insurance  Act,  as 
amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  apfwoved  by  the 
Board  of  Directors  of  the  Corporation. 

§  427.2    Premium  rates,  production 
guarantees,  coverage  levels,  and  prices  at 
which  Indemnities  shall  be  computed. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for  oats 
which  will  be  included  in  the  actuarial 
table  on  file  in  applicable  service  offices 
for  the  county  and  which  may  be 
changed  from  year  to  year,  • 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

§  427.3    OMB  control  numt>ert. 

OMB  control  numbers  are  contained 
in  Subpart  H  to  Part  400  in  Title  7  CFR. 

§  427.4    Creditors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 


I 

Federal  Register  /  Vol.  50.  No.  124  /  Thursday.  June  27.  1985  /  Rules  and  Regulations  26539 


§  427.5    Good  fattti  nMtance  on 
misrepresentation. 

Notwithstanding  any  other  provision 
of  the  oat  insurance  contract,  whenever: 

(a)  An  insured  under  a  contract  of 
crop  insurance  entered  into  under  these 
regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation:  (1)  Is 
indebted  to  the  Corporation  for 
additional  premiums;  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  is  not  entitled  to 
an  indemnity  because  of  failure  to 
comply  with  the  terms  of  the  insurance 
contract,  but  which  the  insured  believed 
to  be  insured,  or  believed  the  terms  of 
the  insurance  contnact  to  have  been 
complied  with  or  waived:  and 

(b)  The  Board  of  Directors  of  the 
Corporation,  or  the  Manager  in  cases 
involving  not  morelhan  $100,CK10.00. 
finds  that:  (1)  An  ajcnt  or  employee  of 
the  Corporation  did  in  fact  make  such 
misrepresentation  ©r  take  other 
erroneous  action  or  give  erroneous 
advice:  (2)  said  insured  relied  thereon  in 
good  faith:  and  (3)  to  require  the 
payment  of  the  additional  premiums  or 
to  deny  such  insureds  entitlement  to  the 
indemnity  would  not  be  fair  and 
equitable,  such  insured  shall  be  granted 
relief  the  same  as  if  otherwise  entitled 
thereto.  Applicatioti  for  relief  under  this 
section  must  be  submitted  to  the 
Corporation  in  writing. 

§  427.6    The  contra^. 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  oat  crop  as 
provided  in  the  policy.  The  contract 
shall  consist  of  the  application,  the 
policy,  and  the  county  actuarial  table. 
Any  changes  marie  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  fiirnis  rejerred  to  in  the 
contract  dre  available  at  the  applicable 
service  offices. 

§  427.7    The  application  and  policy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  oat  crop  as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  closing  date  on  file 
in  the  service  office 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 


the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 
the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1986  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  an  oat 
contract  issued  under  such  prior 
ragulations.  without  the  filing  of  a  new 
application. 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400 — General 
Administrative  Regulations  (7  CFR 
400.37.  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Oat 
Insurance  Policy  for  the  1986  and 
succeeding  crop  years  are  as  follows: 

DEP.^KTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Oat — Crop  Insurance  Policy 

(Ths  is  a  continous  contract.  Rpfer  to 
Section  15.) 

AGREEMENT  TO  INSURED  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compliance  with  all  Applicable  provisions. 

Throuj?hou!  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
application  and  "we,"  "us."  and  "our"  refer  to 
the  Federal  Crop  Insurance  Corporation. 

Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  aj^ainst 
unavoidable  loss  of  production  resulting  from, 
the  following  causes  occurring  vvithin  the 
insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire: 

(3)  Insects: 

(4)  Plant  disease; 

(5)  Wildlife: 

(6)  Earthquake; 

(7)  Volcanic  eruption;  or 

(8)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
the  beginning  of  planting; 

unless  those  causes  are  excepted,  excluded, 
or  limited  bv  the  actuarial  table  or  section 
9e(7). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 


(1)  The  neglect,  mismanagement,  or 
wrongdoing  of  you.  any  member  of  your 
household,  your  tenants,  or  employees: 

(2)  The  failure  to  follow  recognized  good 
oat  farming  practices; 

(3)  The  impoundment  of  water  l)y  any 
governmental,  public,  or  private  dam  or 
reservoir  project;  or 

(4)  Any  cause  nol  specified  in  section  la  as 
an  insured  loss. 

2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  oats  planted  for 
harvest  as  grain,  oats  planted  in  the  same 
manner  for  harvest  as  silage  or  h.iy.  and  gnun 
mixtures  in  which  oats  are  the  predominant 
grain,  grown  on  insured  acreage  and  for 
which  a  guarantee  and  premium  rate  are 
provided  by  the  actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  oals  planted  on  insurable  acreage  as 
designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  repotted  by  you 
or  as  determined  by  us.  whichever  we  elect. 

c.  Ihe  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  oats  at  the  time  of  planting. 

d.  We  t\o  not  insure  any  acre.ige: 
(j)  Pliinied  with  flax  or  vetch: 

(2)  If  the  fanning  practices  carried  out  are 
not  in  accordance  with  the  farming  practices 
for  which  the  premium  rales  have  been 
established: 

(3)  Which  is  irrigated  and  an  irrigated 
practice  is  nol  provided  by  the  actuarial  table 
unlnss  you  elect  to  insure  <he  acreage  as 
nonirrigaled  by  reporting  it  as  insurable 
under  section  3: 

(4)  Which  is  destroyed,  it  is  practical  to 
replant  to  oats,  and  such  acreage  is  not 
ri'plantiid. 

(5)  Initially  planted  after  the  final  planting 
date  contained  in  ihe  actuarial  table  unless 
(for  spring-planted  oats  only)  you  agree,  in 
writing,  on  our  form  to  coverage  reduction; 

(6|  Of  volunteer  oats; 

(7)  On  which  the  seed  has  not  been 
mechanically  incorporated  into  the  soil 
unless  provided  for  by  the  actuarial  table;  or 

(8)  Planted  to  a  type  or  variety  of  oats  not 
established  as  adapted  to  ihe  area  or 
excluded  by  the  actuarial  table. 

e.  if  insurance  is  provided  for  an  irrigated 
practice; 

(1)  You  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water,  at  the  time  of  planting,  to 
carry  out  a  good  oat  irrigation  practice;  and 

(2)  Any  loss  of  production  caused  by 
failure  to  carry  out  a  good  oal  irrigation 
practice,  except  failure  of  the  water  supply 
from  an  unavoidable  cause  occurring  after 
the  beginning  of  planting,  will  be  considered 
as  due  to  an  uninsured  cause.  The  failure  or 
breakdown  of  irrigation  equipment  or 
facilities  will  nolbe  considered  as  a  failure  of 
the  vv.Hter  supply  from  an  unavoidable  cause. 

f.  Acreage  which  is  planted  for  the 
development  or  production  of  hybrid  seed  or 
for  experimental  purposes  is  not  insured 
unless  we  agree,  in  writing,  to  insure  such 
acreage. 

g.  We  may  limit  Ihe  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  planting. 
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3.  Report  of  acreage,  share,  and  practice. 
You  must  report  on  our  form; 

a.  all  the  acreage  of  oats  in  the  county  in 
which  you  have  a  share: 

b.  the  practice:  and 

c.  Your  share  at  the  time  of  planting. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  ha%'e  a  share  in  any  oats  planted  in  the 
county.  This  report  must  be  submitted 
annually  on  or  before  the  reporting  date 
estuWished  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report.  If 
you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine  by  unit  the 
insured  acreage,  share,  and  practice  or  we 
may  deny  liability  on  any  unit.  Any  report 
submitted  by  you  may  be  revised  only  upon 
our  approval. 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  you  have 
not  elected  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  dale 
for  submitting  applications  for  the  crop  year 
as  established  by  the  actuarial  table. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
premium  rate,  times'  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1  ^i%]  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1984 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  oat  policy  in  effect  for 
the  1985  crop  year,  you  will  continue  to 
receive  the  beneHt  of  that  reduction  subject 
to  the  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1990  crop  yean 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience; 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1985  crop  yean 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply:  and 

(5)  Participation  must  be  continuous. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  period. 

a.  Insurance  attaches  when  the  oats  are 
planted  except  that,  in  counties  with  an  April 
15  cancellation  date,  insurance  on  fall- 
planted  oats  attaches  April  16  following 
planting  If  there  is  an  adequate  stand  on  this 
date  to  produce  a  normal  crop. 


b.  Insurance  ends  at  the  earliest  of: 

(1)  Total  destruction  of  the  oats: 

(2)  Combining,  threshing,  harvesting  for 
silage  or  hay,  or  removal  from  the  Held: 

(3)  Final  adjustment  of  a  loss:  or 

(4)  The  following  dates  of  the  calendar  year 
in  which  oats  are  normally  harvested: 

(a)  Alaska September  25: 

(bj  All  other  states October  31 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  if: 

(a)  During  the  period  before  harvest,  the 
oats  on  any  unit  are  damaged  and  you  decide 
not  to  further  care  for  or  harvest  any  part  of 
them: 

(b)  You  want  our  consent  to  put  the 
acreage  to  another  use: 

(c)  You  want  to  harvest  the  oats  for  silage 
or  hay  (after  such  notice  is  given,  we  will 
appraise  the  potential  grain  production.  If  we 
are  unable  to  do  so  before  harvest,  you  may 
harvest  the  crop  provided  representative 
samples  are  left  for  appraisal  purposes):  or 

(d)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 

Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  oats  and 
given  written  consent.  We  will  not  consent  to 
another  use  until  it  is  too  late  to  replant.  You 
must  notify  us  when  such  acreage  Is  put  to 
another  use. 

(2)  You  must  give  us  notice  at  least  IS  days 
before  the  beginning  of  harvest  if  you 
anticipate  a  loss  on  any  unit. 

(3)  If  probable  loss  is  later  determined, 
immediate  notice  must  be  given.  A 
representative  sample  of  the  unharvested 
oats  (at  least  10  feet  wide  and  the  entire 
length  of  the  Tield)  must  remain  unharvested 
for  a  period  of  15  days  from  the  date  of  notice 
unless  we  give  you  written  consent  to  harvest 
the  sample. 

(4)  In  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit,  we  must  be  given 
notice  not  later  than  30  days  after  the  earliest 
of: 

(a)  Total  destruction  of  the  oats  on  the  unit: 

(b)  Harvest  of  the  unit;  or 

(cj  The  calendar  date  for  the  end  of  the 
Insurance  period. 

b.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  oats  which  are 
not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  oats  on  the  unit: 

(2)  Harvest  of  the  unit:  or 

(3)  The  calendar  dale  for  the  end  of  the 
Insurance  period. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of  oats  on 
the  unit  and  that  any  loss  of  production  has 
been  directly  caused  by  one  or  more  of  the 
insured  causes  during  the  insurance  period: 
and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 


(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefrom  the  total 
production  of  oats  to  be  counted  (see  section 
9e): 

(3)  Multiplying  the  remainder  by  the  price 
election:  and 

(4)  Multiplying  this  result  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due,  the  production  guarantee  on  the 
unit  will  be  computed  on  the  information 
reported  and  not  on  the  actual  information 
determined.  All  production  from  insurable 
acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

e.  The  total  production  (bushels)  to  be 
counted  for  a  unit  will  Include  all  harvested 
and  appraised  production. 

(1)  Mature  oat  production  which  otherwise 
Is  not  eligible  for  quality  adjustment  will  be 
reduced  .12  percent  for  each  .1  percentage 
point  of  moisture  in  excess  of  14.0  percent:  or 

(2)  Mature  oat  production  which,  due  to 
insurable  causes,  has  a  test  weight  of  less 
than  27  pounds  per  bushel  or.  as  determined 
by  a  grain  grader  licensed  by  the  Federal 
Grain  Inspection  Service  or  under  the  United 
States  Warehouse  Act,  contains  less  than  80 
percent  sound  oats  or  is  smutty,  garlicky,  or 
ergoty,  will  be  adjusted  by; 

(a)  Dividing  the  value  per  bushel  of  the 
insured  oats  by  the  price  per  bushel  of  U.S. 
No.  2  oats:  and 

(b|  Multiplying  the  result  by  the  number  of 
bushels  of  such  oats. 

The  applicable  price  for  No.  2  oats  will  be 
the  local  market  price  on  the  earlier  of  the 
day  the  loss  is  adjusted  or  the  day  the 
insured  oats  are  sold. 

(3)  Any  harvested  production  from  other 
volunteer  plants  growing  in  the  oats  will  be 
counted  us  oats  on  a  weight  basis. 

(4)  Appraised  production  to  be  counted  will 
include: 

(a)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  oat  farming  practices: 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause:  and 

(c)  Any  unharvested  production. 

(5)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is; 

(a)  Not  put  to  another  use  before  harvest  of 
oats  becomes  general  in  the  county: 

(b)  Harvested;  or 

(c)  Further  damaged  by  an  insured  cause 
before  the  acreage  is  put  to  another  use. 

(6)  The  amount  of  production  of  any 
unharvested  oats  may  be  determined  on  the 
basis  of  Held  appraisals  conducted  after  the 
end  of  the  insurance  period. 

(7)  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  oats  are 
damaged  by  hail  or  Tire,  appraisals  will  be 
made  in  accordance  with  Form  FCI-78, 
"Request  To  Elxclude  Hall  And  Fire." 

(8)  The  commingled  production  of  units  will 
be  allocated  to  such  units  in  proportion  to  our 
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liability  on  the  harvested  acreage  of  each 
unit. 

f.  You  must  not  abandon  any  aciedge  to  us. 

g.  You  may  not  sue  us  unless  you  have 
complied  with  ail  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
States  District  Court  under  the  provisions  of  7 
U.S.C.  1508(c).  You  must  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

h.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  Tinal  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages.  attornHy's  fees, 
or  other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us  or 
by  a  final  judgment  from  and  including  the 
eist  day  after  the  date  you  sign,  date  and 
submit  to  us  the  properly  completed  claim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  your  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  Section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611).  «nd  published  in  the 
Federal  Register  semi-annually  on  or  about 
lanuary  1.  and  July  1.  The  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
announced  by  the  Secretar>'  of  the  Treasury. 

i.  If  you  die,  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  oats  are  planted  for  any 
crop  year,  any  indemnity  will  be  paid  to  the 
person(s)  we  determine  to  be  beneficially 
entitled  thereto. 

j.  If  you  heve  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of: 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  contract  without  regard  to 
any  other  insurance;  or 

(2)  The  amount  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  or  payable  under 
such  other  insurance.  For  the  purpose  of  this 
section,  the  amount  of  loss  from  fire  will  be 
the  difference  between  the  fair  market  value 
of  the  production  on  the  unit  before  the  fire 
and  after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us  If.  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract.  Such  voidance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act  or 
ommission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 


all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  parly  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  w  ith  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us, 
you  must  do  all  you  can  to  preserve  any  such 
right.  If  we  pay  you  for  your  loss,  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  faiin. 

You  must  keep,  for  2  yedrs  after  the  time  of 
loss,  records  of  the  harve8ling.  storage, 
shipment,  sale,  or  other  disposition  of  all  oats 
produced  on  each  unit  including  sep.4rHte 
records  showing  the  same  information  for 
production  from  any  uninsured  aneage.  Any 
person  designated  by  us  will  have  access  to 
such  records  and  the  farm  for  purposes 
related  to  the  contract. 

15.  Life  of  contract:  Cancellation  and 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  you  do 
not  furnish  to  us,  on  or  before  the 
cancellation  date,  satisfactory  records  of 
production  for: 

(t)  The  previous  crop  year  in  .counties 
having  an  April  15  cancellation  date: 

(2)  The  year  prior  to  the  previous  crop  year 
in  counties  having  any  other  cancellation 
date. 

If  you  show,  prior  to  the  cancellation  date, 
to  our  satisfaction,  that  lecords  are 
unavailable  due  to  condiiions  beyond  your 
control,  such  as  fire,  flood,  or  other  natural 
disaster,  the  Field  Actuarial  Office  may 
assign  a  yield  for  that  year.  The  assigned 
yield  will  not  exceed  the  previous  10-year 
average, 

d  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the  ' 

amount  is  due.  The  date  of  payment  of  the 
amount  due: 

(1)  If  deducted  from  an  indemnity  will  be 
the  date  you  sign  the  claims:  or 

(2)  If  deducted  from  payment  under  another 
program  administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
both  such  other  payment  and  setoff  are 
approved. 

e.  The  cancellation  and  termination  dates 
are: 


State  amt  county 


Alabama:  Arkansas;  Florida  Georgia.  Louisiana. 

Mississ'PO  New  Mexico  except  Taos  County. 

Noftfi  Carolina:   Oklahoma:   South  Carolioa: 

leraiessee:  Texas:  and  ^atnck.  Frankbn.  Pm- 

sytvania.    CarT.pbeU.    Appomattox.    Fluvanna. 

Buckingham.  Louisa.  Spotsylvania.  Carokne. 

Essex,  and  Wostmoieland  Counties.  Virginia 

and  M  counties  east  thereof 
Arzona:  California  except  Del  Norte   HomtioWt. 

Lassen.    Modoc.    FMumas.    S^asta.    Siskiyou. 

and  Trinity  Counties 
AH  other  CaMornia  Counties.  Tao*  County,  New 

Mexico,   all   other  Virginia  counties  and  ai 

other  states 


Canceita- 

iKwand 

lernMnalnn 

dales 


Sept  30 


Oct  31 


Ape  15 


f.  If  you  die  or  are  judically  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judical  declaration,  or 
dissalution.  If  S'jch  event  occurs  after 
in.iurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
t;rop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  5  consecutive  years. 

16.  Contract  changes. 

We  may  change  any  of  the  terms  and 
provisions  of  the  contract  from  year  to  year. 
If  your  price  election  at  which  indemnities 
are  computed  is  no  longer  offered,  the 
actuarial  table  will  provide  the  price  election 
which  you  are  deemed  to  have  elected.  All 
contract  changes  will  be  available  at  your 
service  office  by  December  31  preceding  the 
cancellation  date  for  counties  with  an  April 
15  cancellation  date  and  by  June  30  preceding 
the  cancellation  date  for  all  other  counties. 
Acceptance  of  any  change  will  be 
conclusively  presumed  in  the  absence  of 
notice  from  you  to  cancel  the  contract. 

17.  Meaning  of  terms. 

For  the  purposes  of  oat  crop  insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office  and  which 
show  the  production  guarantees.-eoverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  prac-tices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  oat  insurance  in  the  county. 

b.  "County"  means  the  county  shown  on 
the  application  and  any  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county  as  shown  by  the  actuarial 
table. 

c.  "Crop  year"  means  the  period  within 
which  the  oats  are  normally  grown  and  will 
be  designated  by  the  calendar  year  in  which 
the  oats  are  normally  harvested. 

d.  "Harvest"  of  oats  on  the  unit  means 
combining,  threshing,  or  cutting  for  hay  or 
silage. 

e.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 
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f.  "Insured"  means  ihe  person  who 
submitted  the  application  accepted  by  us 

g.  "1-oss  ratio"  means  the  rbtio  of 
indemnilylies)  to  pfemium(s). 

h.  'Person  '  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust,  lit  other  business  enterprise  or  \s^a\ 
cnliiy.  and  wherever  applicable,  a  Slate,  a 
political  subdivision  of  a  State,  or  any  a^tncy 
thereof. 

i.  "Service  office"  means  the  office 
serv  icing  your  contract  as  shown  on  the 
.'.ppliralion  for  insurance  or  such  other 

ivcd  office  as  may  be  srier.rcd  by  you  or 
.  i.ited  by  us. 

i  Tenant"  means  a  person  vsho  rents  land 
fn-ni  another  person  for  a  share  of  Ihe  cats  or 
.1  share  of  the  proceedslherrfror.i. 

k.  "L'nit"  means  all  insurable  acreage  of 
oats  in  the  county  on  the  date  of  planti.ng  for 
the  crop  year 

(1)  In  which  you  have  a  100  percent  share; 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  en'ity  on  a  share  basis. 
Land  rented  for  cash,  a  fixed  com.Tiodity 
pjyment,  or  any  consideration  other  than  a 
sharp  in  the  oats  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Land 
which  would  otherwise  be  one  unit  may  be 
divided  according  to  applicable  guidelines  on 
file  in  your  service  office  or  by  written 
agreement  with  us.  Units  will  be  determined 
when  the  acreage  is  reported.  Errors  in 
reporting  units  may  be  corrected  by  us  to 
conform  to  applicable  guidelines  when 
adjusting  a  loss.  We  may  consider  any 
acreage  and  share  thereof  reported  by  or  for 
\  cur  spouse  or  child  or  any  member  of  your 
household  to  be  your  bona  fide  share  or  the 
bona  fide  share  of  any  othe'-  person  having 
an  interest  therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  .iieaning  of  any  of 
the  provisions  of  the  contract. 

19.  Determinations. 

Ail  determinations  required  by  the  policy 
will  be  mads  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washington.  D.C..  on  May  3. 1985. 
Peter  F.  Col«. 

Secretary,  Federal  Crop  Insurance 
Corporation. 
Dated:  'une  19. 1965. 


Approved  by: 
Edward  Hews, 

Adinfi  Mancjgcr. 

[FR  Doc.  85-15480  Filed  6-26-85:  8:45  am| 
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7  CFR  Part  429 

[Docket  No.  001 7A I 

Rye  Crop  Insurance  Regulations 

agency:  Fed«;ral  Crop  Insuiance 
Co.TJoration.  USDA. 
ACTION:  Final  rule. 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  revises  and 
reissues  the  Rye  Crop  Insurance 
Reguliitions  [7  CFR  Part  429).  effective 
for  the  1986  and  succeeding  crop  years. 
The  intended  effect  of  this  rule  is  lo 
provide  for:  (1)  Changing  to  a  mandatory 
"Actual  Production  tlistory"  (APH) 
basis  by  removing  the  Premium 
Adjustment  Table  and  providing  for 
cancellation  for  not  furnishing  records; 
(2)  changing  (he  method  of  computing 
indeiTinities  when  acreage,  share  or 
practice  is  underreported:  (3)  changing 
the  cancellation  and  terminalion  dates 
and  filing  dates  in  certain  counties:  and 
(4)  adding  a  definition  of  "Loss  ratio." 
The  authority  for  the  promulgation  of 
this  rule  is  contained  in  the  Fedcal  Crop 
Insurance  Act.  as  amended. 
EFFECTIVE  DATE:  )une  28.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington.  DC.  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USD.'K 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
January  1. 1990. 

Merritt  \V.  Sprague.  Manager.  FCIC, 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region:  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets:  and  (2)  will  not  increase  the 


federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  final 
rule  applies  are:  Title — Crop  Insurance; 
Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
v\'hii:h  requires  intergovernmental 
ccn.'iultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Pai-t  3015.  Subpart  V.  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  exempt  from  the 
provisions  cf  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  signitlcant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  and 
Environment ul  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Since  policy  changes  must,  by 
contract,  be  on  file  by  June  30. 1985, 
good  cause  is  shown  for  making  this  rule 
effective  in  less  than  30  days. 

On  Friday.  March  29.  1985.  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  50 
FR  12565,  revising  and  reissuing  the  Rye 
Crop  Insurance  Regulations  (7  CFR  Part 
429).  effective  for  the  1366  and 
succeeding  crop  year.  The  public  was 
given  30  days  in  which  to  submit  written 
comments  on  the  proposed  rule,  but 
none  were  received.  Therefore,  with  the 
exception  of  a  few  minor  changes  in 
language  and  format,  the  proposed  rule 
is  hereby  adopted  as  final. 

The  principal  changes  in  the  rye 
policy  are: 

1.  Section  5. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis,  and  coverages  will, 
therefore,  reflect  the  actual  production 
history  of  the  crop  on  the  unit.  Insureds 
with  good  loss  experience  who  are  now 
receiving  a  premium  discount  are 
protected  since  they  may  retain  a 
discount  under  the  present  schedule 
through  the  1990  crop  jear  or  until  their 
loss  experience  causes  them  to  lose  the 
advantage,  whichever  is  earlier. 

2.  Section  5. — Remove  the  provisions 
for  the  transfer  of  insurance  experience 
and  for  premium  computation  when 
insurance  has  not  been  continuous. 
Deletion  of  the  Premium  Adjustment 
Table  eliminates  the  need  for  these 
provisions. 

3.  Section  9.d. — Change  the  method 
for  computing  indemnities  when  acres 
are  underreported.  The  production  from 
all  acres  will  be  applied  against  the 
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reported  acres  in  calculating 
indemnities.  This  change  will  reduce  the 
indemnities  when  acres  are 
underreported  and  will  reduce  the 
complexity  of  calculations. 

4.  Section  15. c. — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  clause  is 
required  by  the  change  to  mandatory 
APH. 

5.  Section  15. e. — Change  cancellation 
and  termination  dates  for  Nebraska  and 
South  Dakota  from  September  15  to 
September  30.  These  dates  more  closely 
relate  to  harvest  in  these  areas. 

6.  Section  16. — Change  the  filing  date 
for  contract  changes  from  May  31  to 
June  30  preceding  the  cancellation  date 
to  coincide  with  the  extension  of 
cancellation  dates. 

7.  Section  17.g. — Add  a  definition  for 
the  term  "Loss  Ratio"  to  clarify  its  use  in 
Section  5. 

List  of  Subjects  in  7  CFR  Part  429 

Crop  Insurance,  Rye. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  II.S.C.  1501 1't  snq.], 
the  Federal  Crop  Insurance  Corporation 
hereby  revises  and  reissues  the  Rye 
Crop  Insurance  Regiilations  (7  CFR  Part 
429).  effective  for  the  1986  and 
succeeding  crop  years,  to  read  as 
follows: 

PART  429— RYE  CROP  INSURANCE 
REGULATIONS       > 

Subpart— Regulations  for  the  1966  and 
Succeeding  Crop  Years 

Sim 

429  1     Av;)ilability  of  rye  crop  insur;ince. 

429.2  Premium  rates,  production  gu.irantees. 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 

429.3  OMB  control  numbers. 

429.4  Creditors. 

429.5  Good  faith  reliance  on 
misrepresentation. 

429.6  The  contract. 

429.7  The  application  and  policy. 
Authority:  Sees.  508.  516.  Pub.  L  75-430,  52 

Stat.  73,  77  as  amended  (7  U.S.C.  1.5(16, 1516). 

Subpart— Regulations  for  the  1986  and 
Succeeding  Crop  Years 

j  429.1    Availability  of  rye  crop  insurance. 
Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  rye  in 
counties  within  the  limits  prescribed  by 
and  in  accordance  with  the  provisions  of 
the  Federal  Crop  Irwurance  Act,  as 


amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

§  429.2    Premium  rates,  production 
guarantees,  coverage  levels,  and  prices  at 
wtiich  indemnities  shall  be  computed. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for  rye 
which  will  be  included  in  the  actuarial 
table  on  file  in  applicable  service  offices 
for  the  county  and  which  may  be 
changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

§  429.3    OIMB  control  numlMrs. 

OMB  control  numbers  are  contained 
in  Subpart  H  to  Part  400  in  Title  7  CFR. 

§  429.4    Creditors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

§  429.5    Good  faith  reliance  on 
misrepresentation. 

Notwithstanding  any  other  provision 
of  the  rye  insurance  contract,  whenever: 

(a)  An  insured  under  a  contract  of 
crop  insurance  entered  into  under  these 
regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation:  (1)  Is 
indebted  to  the  Corporation  for 
additional  premiums:  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  is  not  entitled  to 
an  indemnity  because  of  failure  to 
comply  with  the  terms  of  the  insurance 
contract,  but  which  the  insured  believed 
to  be  insured,  or  believed  the  terms  of 
the  insurance  contract  to  have  been 
complied  with  or  waived:  and 

(b)  The  Board  of  Directors  of  the 
Corporation,  or  the  Manager  in  cases 
involving  not  more  than  $100,000.00, 
finds  that:  (1)  An  agent  or  employee  of 
the  Corporation  did  in  fact  make  such 
misrepresentation  or  take  other 
erroneous  action  or  give  erroneous 
advice:  (2)  said  insured  relied  thereon  in 
good  faith;  and  (3)  to  require  the 
payment  of  the  additional  premiums  or 
to  deny  such  insured's  entitlement  to  the 
indemnity  would  not  be  fair  and 
equitable,  such  insured  shall  be  granted 


relief  the  same  as  if  otherwise  entitled 
thereto.  Application  for  relief  under  this 
section  must  be  submitted  to  the 
Corporation  in  writing. 

§  429.6    The  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  rye  crop  as 
provided  in  thefjSolicy.  The  contract 
shall  consist  of  the  application,  the 
policy,  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices. 

§  429.7    The  application  and  policy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  rye  crop.as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  closing  date  on  file 
in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 
the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1986  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a  rye 
contract  issued  under  such  prior 
regulations,  without  the  filing  of  a  new 
application. 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400 — General 
Administrative  Regulations  (7  CFR 
400.37,  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
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years.  The  provisions  of  Ihe  Rye 
Insurance  Policy  for  the  1986  and 
succeeding  crop  years  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Rye — Crop  Insurance  Policy 

(This  is  a  continuous  contract.  Refer  tu 
Section  15.) 

AGRF.EMENT  TO  INSURE;  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  Ihe  premium  and  your 
compliance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  un  the  accepted 
Application  and  "we."  "us."  and  "our"  refer 
to  the  Federal  Crop  Insurance  Corporation. 

Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  wiihin  the 
insurance  period: 

(1)  Adverse  weather  conditions: 

(2)  Fire: 

(3)  Insects: 

(4)  Plant  disease: 

(5)  Wildlife: 

(6)  F.arthqu^ke: 

(7)  Volcanic  eruption:  or 

(8)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
the  f>eginning  of  planting: 

unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9e(7). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect,  mismanagement,  or 
wrongdoing  of  you.  any  member  of  your 
household,  your  tenants,  or  employees: 

(2)  The  failure  to  follow  recognized  good 
rye  farming  practices: 

(3)  The  impoundment  of  water  by  any 
governmental,  public,  or  private  dan/or 
reservoir  project:  or 

(4)  Any  cause  not  sptecified  in  section  la  as 
an  insured  loss. 

2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  rye  planted  for 
harvest  as  grain,  grown  on  insured  acreage, 
and  for  which  a  guarantee  and  premium  rate 
are  provided  by  the  actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  rye  planted  on  insurable  acreage  as 
designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us.  whichever  we  elect. 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  rye  at  the  time  of  planting. 

d.  We  do  not  insure  any  acreage: 

(1)  If  rye  was  seeded  with  vetch  or  flax  or 
other  small  grains: 

(2)  If  the  farming  practices  carried  out  are 
not  in  accordance  with  the  f:irming  practices 
for  which  the  premium  rates  have  been 
established: 

(3)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  by  the  actuarial  table 
unless  you  elect  to  insure  the  acreage  as 
nonirngated  by  reporting  it  as  insurable 
under  section  3: 


(4)  Which  is  destroyed,  it  is  practical  to 
replant  to  rye.  and  such  acreage  is  not 
replanted: 

(5)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table  unless 
yuu  agree,  in  writing,  on  our  form  to  coverage 
reduction: 

(6)  Of  volunteer  rye: 

(7)  Planted  to  a  type  or  variety  of  rye  not 
est.iblished  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table:  or 

(8)  Planted  with  another  crop. 

e.  If  insurance  is  provided  for  an  irrigated 
practice: 

(1J  You  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water,  at  the  time  of  planting,  to 
carry  out  a  good  rye  irrigation  practice:  and 

(2)  Any  loss  of  production  caused  by 
failure  to  carry  out  a  good  rye  irigatiun 
practice,  except  failure  of  the  water  supply 
from  an  unavoidable  cause  occurring  after 
the  beginning  of  planting,  will  be  considered 
as  due  to  an  untn.nured  cause  The  failure  or 
breakdown  of  irrigation  equipment  or 
facilities  will  not  be  consideicd  as  a  failure  of 
the  water  supply  from  an  unavoidable  cause. 

f.  Acreage  which  is  planted  for  the 
development  or  production  of  hylirid  seed  or 
for  experimental  purposes  is  not  insured 
unless  we  agree,  in  writing,  to  insure  such 
acreage. 

g.  We  may  limit  the  insurt^d  acreage  tu  any 
acreage  limitation  established  under  any  act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  planting. 

3.  Report  of  acreage,  share,  and  practice. 
You  must  report  on  our  form: 

a.  All  the  acreage  of  rye  in  the  county  in 
which  you  have  a  share: 

b.  The  practice:  and 

c.  Your  share  at  the  time  of  planting. 
You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  rye  planted  in  Ihe 
county.  This  report  must  be  submitted 
annually  on  or  before  the  reporting  date 
established  by  Ihe  actuarial  table.  All 
indemnities  may  be  determined  on  Ihe  basis 
of  information  you  submit  on  this  report.  If 
you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine  by  unit  the 
insured  acreage,  share,  and  practice  or  we 
may  deny  liability  on  any  unit.  Any  report 
submitted  by  yuu  may  be  revised  only  upon 
our  approval. 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b  Coverage  level  2  will  apply  if  you  have 
not  elected  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
price  election  on  or  kiefore  Ihe  closing  dale 
for  submitting  applications  for  Ihe  crop  year 
as  established  by  the  actuarial  table. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  by  multiplying  the  production 
guarantee  times  Ihe  price  election,  limes  Ihe 
premium  rale,  limes  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1  '/i'H  )  simple  interest 


per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starling  on  the 
first  da\  of  the  month  following  the  first 
premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  m84 
cn)p  year  under  the  terms  of  Ihe  experience 
table  contained  in  the  ryn  policy  in  effect  for 
the  1985  crop  year,  you  will  continue  to 
receive  the  benefit  of  that  reduction  subject 
to  Ihe  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1990  crop  year: 

|2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience: 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  Ihe  policy  in 
effect  for  the  1985  crop  year 

(4)  Once  the  loss  ratio  exceeds  .80.  no 
further  premium  reduction  will  apply:  and 

(5)  Participaticn  must  be  continuous 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  lo.in  or  payment  due  you  under 
.my  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  period. 

Insurance  attaches  when  the  rye  is  planted 
and  ends  at  the  earliest  of: 

a.  Total  destruction  of  the  rye: 

b.  Combining,  threshing,  harvesting  for 
silage  or  hay.  or  removal  from  the  field: 

c.  Final  adjustment  of  a  loss:  or 

d.  October  31  of  the  calendar  year  in  which 
rye  is  normally  harvested. 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  if: 
(a)  During  the  period  before  harvest.  Ihe 

rye  on  any  unit  is  damaged  and  you  decide 
not  to  further  rare  for  or  harvest  any  pari  of 
it: 

(b|  You  want  our  consent  to  put  the 
acreage  to  another  use:  or 

(c)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 
Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  rye  and 
given  written  consent.  We  will  not  consent  to 
unolher  use  until  il  is  too  late  to  replant.  You 
must  notify  us  when  such  acreage  is  put  to 
another  use. 

(2)  You  must  give  us  notice  at  least  15  days 
before  Ihe  beginning  of  harvest  if  you 
anticipate  a  loss  on  any  unit. 

(3)  If  probable  loss  is  later  determined, 
immediate  notice  must  be  given.  A 
representative  sample  of  the  unharvested  rye 
(at  least  10  feet  wide  and  the  entire  length  of 
Ihe  field)  must  remain  unharvested  for  a 
period  of  15  days  from  the  date  of  notice 
unless  we  give  you  written  consent  to  harvest 
the  sample. 

|4|  In  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit,  we  must  be  given 
■notice  not  later  than  30  days  after  the  earliest 
of: 

(a)  Total  destruction  of  the  rye  on  the  unit: 

(b)  Harvest  of  the  unit;  or 
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(c)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  rye  which  is 
not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indtmnily  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

fl)  Total  destruction  of  the  rye  on  the  unit; 

(2)  Harvest  of  the  unit:  or 

(3)  The  calendar  dale  for  the  end  uf  the 
insurance  period  ^ 

b.  We  will  not  pay  any  indemnity  unless 
you:  I 

(1)  Establish  the  totf  1  production  of  rye  on 
the  unit  and  that  any  loss  of  production  has  . 
been  directly  caused  by  one  or  more  of  the 
insured  causes  during|thc  insurance  period: 
and 

(2)  Furnish  all  inforitiation  we  require 
concerning  the  loss.    I 

c.  The  indemnity  will  be  determined  on 
each  unit  by:  { 

(1)  Multiplying  the  itisured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  thertfrom  the  tot.il 
production  of  rye  to  b^  counted  (see  .section 

9.'):         "     : 

(3)  Multiplying  the  itmainder  by  the  price 
election;  and 

(4)  Multiplying  this  result  by  >our  share. 

d.  if  the  information  reported  by  you  undur 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  determined 
lo  be  due.  the  production  guarantee  on  the 
unit  will  be  computed  on  (he  information 
n-ported  and  not  on  the  actual  inftirtnation 
determined.  All  production  from  insurable 
acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

c.  The  total  production  (bushelsl  to  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  produdion. 

(1)  Mature  rye  production  which  otherwise 
is  not  eligible  for  quality  adjustment  will  be 
reduced  .12  percent  for  each  .1  percentage 
point  of  moisture  in  excess  of  16.0  percent:  or 

(2)  Mature  rye  production  which,  due  to 
insurable  causes,  has  a  lest  weight  of  less 
than  ^Z  pounds  per  bushel  or,  as  determined 
by  a  grain  grader  licensed  by  the  Federal 
Grain  Inspection  Service  or  under  the  United 
States  Warehouse  Acl:  contains  more  than  7 
percent  damaged  kernels:  more  than  25 
percent  thin  rye;  or  is  smutty,  garlicky,  or 
ergoly.  will  be  adjusted  by: 

(a)  Dividing  the  value  per  bushel  of  the 
insured  rye  by  the  price  per  bushel  of  U.S. 
No.  2  rye;  and 

(b)  Multiplying  the  result  by  the  number  of 
bushels  of  insured  rye. 

The  applicable  price  for  No.  2  rye  will  be  the 
local  market  price  on  the  earlier  of  the  day 
the  loss  is  adjusted  or  the  day  the  insured  rye 
is  sold. 

(3)  Any  harvested  production  from  other 
crops  growing  in  the  rye  will  be  counted  as 
rye  on  a  weight  basis. 

(4)  A;  praised  production  to  be  counted  will 
include: 


(a)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  rye  farming  practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  lo  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause;  and 

(c)  Any  unharvested  production. 

(5)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to'another  use  before  harvest  of 
rye  becomes  generiil  in  the  county; 

(b)  Harvested;  or 

(cl  Further  damaged  by  an  insured  cause 
before  the  acreage  is  put  lo  another  use. 

(5)  The  amount  of  production  of  any 
unharvested  rye  may  be  determined  on  the 
basis  of  field  appraisals  conducted  after  the 
end  of  the  insurance  period. 

(7)  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  rye  is  damaged 
by  hail  or  fire,  appraisals  will  be  made  in 
accordance  with  Form  FCI-78.  "Request  lo 
Exclude  Hail  and  Fire." 

(8)  The  commingled  production  of  units  will 
be  allocated  lo  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit. 

f.  You  must  not  abandon  any  acreage  lo  us. 

g.  You  must  not  sue  us  unless  you  have 
complied  with  all  policy  previsions.  If  a  claim 
is  denied,  you  must  sue  us  in  the  United 
States  District  Court  under  the  provisions  of  7 
U.S.C.  1508(c).  You  must  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

h.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  uf 
your  claim,  or  entry  of  a  final  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages,  attorney's  fees, 
or  other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us  or 
by  a  final  judgment  from  and  including  the 
61st  day  after  the  date  you  sign,  date  and 
submit  lo  us  the  properly  completed  claim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  your  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  Section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611).  and  published  in  the 
Federal  Register  semi-annually  on  or  about 
lanuary  1  and  July  1.  The  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury. 

i.  If  you  die,  disappear,  or  are  judically 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after,the  rye  is  planted  for  any  crop 
year,  any  indemnity  will  be  paid  to  the 
person(s)  we  determine  to  be  benefically 
entitled  thereto. 

j.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  Tire  only  for  the  smaller  of: 


(1)  The  amount  of  indemnity  determined 
pursuant  to  this  contract  without  regard  to 
any  other  insurance:  or 

(2)  The  amount  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  or  payable  under 
such  other  insurance.  For  the  purpose  of  this 
section,  the  amount  of  loss  from  fire  will  be 
the  difference  between  the  fair  market  value 
of  the  production  on  the  unit  before  the  fire 
and  after  ihe  fire. 

10.  Concealment  or  fraud. 

Wp  may  void  Ihe  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  lo  collect  any  amount  due  us  if.  at  any 
time,  you  have  concealed  or  misrepres.'-nied 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract.  Such  voidance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  In  which  such  act  or 
omission  occurred. 

n.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  muy  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  Ihe 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  parly  your  right 
lo  an  indemnity  for  Ihe  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  Ihe  right  to  submit  the  loss  notices  and 
forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  lo  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us, 
you  must  do  all  you  can  lo  preserve  any  such 
right.  If  we  pay  you  for  your  loss,  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep,  for  2  years  after  the  time  of 
loss,  records  of  the  harvesting,  storage, 
shipment,  sale,  or  other  disposition  of  all  rye 
produced  on  each  unit  including  separate 
records  showing  the  same  infornu'tion  for 
production  from  any  uninsured  acreage.  Any 
person  designated  by  us  will  have  access  to 
such  records  and  the  farm  for  purposes 
related  to  the  contract. 

15.  Life  of  contract:  Cancellation  and 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  a  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  dale  preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  you  do 
not  furnish  satisfactory  records  of  the 
previous  year's  production  to  us  on  or  before 
the  cancellation  date.  If  you  show,  prior  lo 
the  cancellation  date,  to  our  satisfaction,  that 
records  are  unavailable  due  to  conditions 
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beyond  your  conirol.  such  us  (in.  flood,  or 
other  ndtufdl  disaster,  the  Field  Actuaridl 
Office  mdv  dssign  d  yield  for  Ihul  year.  The 
assigned  yield  will  not  exceed  the  previous 
lU-year  averajte. 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  as  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crtjp  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due: 

(1)  If  deducted  from  an  indemnity  will  be 
the  d^te  you  sign  the  claim,  or 

(2|  If  deducted  from  payment  under  .inoiher 
pmgrHm  administered  by  the  United  States 
Department  >)f  Aitriculture  will  he  the  djie 
both  such  other  payment  and  setoff  are 
approved. 

e.  The  cancellation  and  termination  dates 
are:  r 


Cance*- 

1     Mtsxi 

St4t« 

(       im 

:    »oo 

1     <M!« 

s^ 

IS 

MoowMalM 

Sepi 

30 

f.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  dale  of  death,  judicial  declaration,  or 
dissolu'ion.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
t)e.uh  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  injured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  5  consecutive  years. 

16.  Contract  changes. 

We  may  change  any  terms  and  provisions 
of  the  contrritt  from  year  to  year.  If  your  price 
election  a!  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office  by 
)une  30  preceding  the  cancellation  date. 
Acceptance  of  any  change  will  be 
conclusively  presumed  in  the  absence  of 
notice  from  you  to  cancel  the  conlnict. 

17.  Meaning  of  terms. 

For  the  purposes  of  rye  crop  insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  appr»jved 
by  us  which  are  available  for  public 
inspection  in  your  service  office  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rales,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  rye  insurance  in  the  county. 

b.  "County"  means  the  county  shown  on 
the  application  and  any  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county  as  shown  by  the  actuarial 
table. 


c.  "Crop  year"  means  the  period  within 
which  the  rye  is  normally  grown  and  is 
designated  by  the  calendar  year  in  which  the 
rye  is  normally  harvested. 

d.  "Hdrvesl '  of  rye  on  the  unit  means 
combining,  threshing,  or  cutting  for  hay  or 
silage. 

e.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
sur.h  by  the  actuarial  table. 

f  "Insured"  means  the  per8;in  who 
submiltted  the  application  accepted  by  as 

g.  "Loss  ratio"  means  the  ratio  of 
indemnitylies)  to  premium(s). 

h.  "Person"  means  an  individual, 
partnership,  associalion.  corporation,  estate, 
trust,  o.'  other  business  enterprise  or  legal 
entity,  and  wheravcr  applicable,  a  Std'e.  a 
political  subdivision  of  a  Stale,  or  any  agency 
thereof. 

i.  "Service  office"  n^eans  the  office 
ser.  icing  your  contract  as  shown  on  the 
application  for  in.^urancr  or  .such  othtr 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

j.  "Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the  rye  or 
a  share  of  the  proceeds  therefrom. 

k.  "Unit"  means  all  insurable  .icreage  of 
rye  in  the  county  on  the  date  of  planting  for 
the  crop  year: 

(1)  In  which  you  have  a  1(10  percent  share: 
or 

(21  which  is  ov.ned  by  one  entity  and 
operated  by  mother  entity  on  a  share  bnsis. 
Land  rented  for  cash,  a  fixed  commodity 
payment,  or  any  consideration  other  tiian  a 
share  in  the  rye  on  surh  land  will  bo 
considered  as  owned  by  the  lessee  l,and 
which  would  otherwise  be  one  unit  m.iy  be 
divided  according  to  applicable  guidelines  on 
file  in  your  service  office  or  by  written 
agreement  with  us.  Units  will  be  determined 
when  the  acreage  is  reported.  Errors  in 
reporting  units  may  be  corrected  by  us  to 
conform  to  applicable  guidelines  when 
adjusting  a  loss.  We  may  consider  any 
acreage  and  share  thereof  reported  by  or  for 
your  spouse  or  child  or  any  member  of  your 
household  to  be  your  bona  fide  share  or  the 
bona  fide  share  of  any  other  person  having 
an  interest  therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract. 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 


Done  in  Washington.  DC.  on  May  3. 19B5. 
Peter  F.  Cole. 

Srcrelary,  Federal  Crop  Insurance 
Corporation. 

Dated  |une  19.  1965. 

Approved  by: 
Edward  Hews, 
Acting  Munafinr. 

jl  R  Doc  BS-154H1  Filed  ft-26-«S:  8:45  am| 
WUJNQ  COOC  S4<0-0»-M 


7  CFR  Part  441 

I  Docket  No.  2 13 IS;  Amdt  No.  1 1 

Table  Grape  Crop  Insurance 
Regulations 

AOENCV:  Federal  Crop  Insurance 
Corpor.ition,  L'SDA. 
ACTION:  Final  rule. 


SUMMARY:  This  action  makes  rinal  the 
ar.iefidment  to  the  Grape  Crop  Insurance 
Regulations  ("  CFR  Part  441).  effective 
for  the  1985  and  succeeding  crop  years, 
which  chang»?d  the  end  of  the  insurance 
period  from  October  31  to  individual 
end-of-insurancc-period  dates  by  variety 
and  county.  The  amendmaiUwas 
implemented  by  the  Fedei'jrrCro|v 
Insurance  Corpoialion  iFCJlC)  to  pWDvide 
the  proper  dates  for  the  end  ib£  insurance 
period  in  order  to  maintain  the/actuarial 
integrity  of  the  grape  crop  insui^an^; 
program.  The  authority  for  the 
promulgation  of  this  rule  is  contained  in 
the  Federal  Crop  Insurance  Act.  as 
amended. 

EFFECTIVE  DATE:  June  27,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C.,  202.')O, 
telephone  (202)  447-3325. 
SUPPtEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action  does 
not  constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
estdblished  for  these  regulations  is  April 
1. 1988. 

Merritt  W.  Sprague,  Manager.  FCIC. 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  if  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more:  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  Stale,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity. 
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innovation,  or  on  the  ability  of  U.S.- 
hased  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets;  and  (2)  will  not  increase 
the  federal  paperwork  burden  for 
individuals,  small  buiiinesses,  and  other 
persons. 

The  title  and  numbtr  uf  the  Federal 
Assistance  Program  tu  VNhich  this  final 
rule  applies  are:  Title — Crop  Insurance: 
Number  10.450. 

This  program  is  no  subject  to  the 
provisions  of  Executi  le  Order  12372 
which  requires  intergovemrr.eni.il 
consultation  wiih  Si.i  te  and  local 
officials.  See  the  Not  ce  related  to  7  CFR 
Piirt  3015,  Subpart  V.  published  at  4a  PR 
29115,  )une  24,  1983. 

This  action  is  exempt  from  the 
provisions  of  the  Rejciil.ttory  P'lexibility 
Act:  therefore,  no  Re;[iilatory  Flexibility 
Analysis  was  prepar  ;d. 

This  action  is  not  f  xpectfd  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impait  Statement  is 
needed. 

On  Wednesday,  November  14. 1984. 
FCIC  published  an  interim  rule  in  the 
Federal  Register  at  4fi  FR  44985. 
amending  the  Table  Grape  Crop 
Insurance  Regulations  to  chanjje  the 
dates  for  the  end  of  ihsurance  period  in 
order  to  maintain  th«}  actuarial  integrity 
of  the  grape  crop  insiirance  program. 
After  the  first  year  of  crop  insurance 
experience  on  table  irapes.  it  became 
evident  that  using  Oilober  31  as  the  end 
of  insurance  period  Was  not  appropriate 
for  the  different  varifties  of  table  grapes 
currently  insured.  Ndrmal  harvesting  for 
such  table  grape  varieties  ranges  from 
July  15  to  October  3i;  Under  the  October 
31  date  the  insured  could  delay  harvest 
for  an  extended  period  of  time 
substantially  increasing  FCIC's 
exposure  to  loss. 

The  Federal  Crop  Insurance 
Corporation  is  charged  by  the  Federal 
Crop  Insurance  Act.  us  amended,  to 
maintain  an  actuarially  sound  program   , 
of  crop  insurance  protection.  To  permit 
the  insured  to  delay  harvest  is  counter 
to  that  mandate. 

Public  comment  on  this  rule  was 
solicited  for  60  days  after  the 
publication  of  this  rule  in  the  Federal 
Register,  and  the  rule  was  scheduled  for 
review  so  that  any  amendments  made 
necessary  by  public  comment  could  be 
published  in  the  Federal  Register  as 
quickly  as  possible. 


No  comments  were  received, 
therefore,  the  interim  rule  as  published 
is  hereby  adopted  as  final. 

List  of  Subjects  in  7  CFR  Part  441 

Crop  insurance.  Table  grapes. 
Final  Rule 

Accordingly,  pursuant  to  the  authority 
co.Ttainod  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  l.=^01  ct  seq.]. 
the  Federal  Crop  Insurance  Corporation 
hereby  adopts  the  interim  rule  for  Table 
Grape  Crop  lnsi:.'-ance  Regulations  (7 
CFR  Part  441).  effective  for  the  1985  and 
succeeding  crop  years,  as  published  at 
49  FR  44985,  as  final. 

The  authority  citation  for  7  CFR  Pari 
441  continues  to  read: 

Authority:  Sees.  506.  51fi.  Piib.  L  75-A:iO.  52 
St;it.  73,  77  ;,s  amcndrd  (7  U.S.C.  1506. 1516). 

Uonp  in  Washington  D.C.  on  March  11. 

19R.'.. 

Peler  K.  Cole. 

Secretary.  Federal  Crap  Insurance 
Cwpiiration. 

Dated:  |iine  19.  1485. 
Approved  by; 
Edward  Hpws, 

A(:!:ns  Afi./Jrycr. 

|FR  Uoc.  85-1.548;*  Filed  6-26-85:  8:45  amj 

BILLING  CODE  3410-08-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  316a 

Residence,  Physical  Presence  and 
Absence 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Final  rule. 


SUMMARY:  This  final  rule  amends  the 
listing  of  institutions  that  have  been 
determined  to  be  American  institutions 
of  research  recognized  by  the  Attorney 
Genera!.  These  institutions  are  eligible 
to  confer  constructive  residence  for 
naturalization  purposes  for  their 
overseas  employees. 

This  rule  deletes  the  specific 
department  of  zoology  from  its  parent 
institution,  Michigan  State  University.  It 
will  allow  employees  of  any  department 
of  Michigan  State  University,  who  are 
conducting  scientific  research  abroad  on 
behalf  of  the  institution,  to  be  eligible 
for  constructive  residence. 
EFFECTIVE  DATE:  June  27, 1985. 


FOR  FURTHER  INFORMATION  CONTACT 

For  General  Information:  Loretta  ]. 
Shogren,  Director,  Policy  Directives  and 
Instructions,  Immigration  and 
Naturalization  Service,  425  I  Street. 
NW.,  Washington,  D.C.  20536, 
Telephone:  (202)  633-3048. 

For  Specific  Information:  Raymond  R. 
Jaroneski.  Jr..  immigration  Examiner. 
Immigration  and  Naturalilzation  Service, 
425  1  Street,  NW..  Washington.  D.C. 
20336.  Telephone:  (202)  633-5014. 

SUPPCEMENTAfiY  INFORMATION:  Section 

316(b)  of  the  Immigration  and 
Nationality  Act,  as  amended,  8  U.S.C. 
142r(b)  allows  for  certain  absences 
abroad  by  lawful  permanent  residents  of 
the  United  Slates  to  preserve  residence 
and  be  counted  towards  the  residence 
requirements  for  naturalization.  8  CFR 
316a. 2  lists  .American  institutions  of 
research  that  have  been  recognized  by 
the  Attorney  General  to  qualify  for  the 
constructive  resident  benefit.  Absences 
abroad  in  the  employment  of  these 
institutions  will  be  counted  as 
constructive  residence  in  establishing 
the  residence  requirements  for 
naturalization,  provided  all  conditions 
of  8  U.S.C.  1427(b),  which  lists  the 
requirements  for  naturalization,  are 
satisfied. 

Michigan  State  University  is  already 
listed  as  an  institution  of  research: 
however,  the  benefit  of  the  regulation  is 
only  limited  to  those  employees  of  the 
Zoology  Department.  Deleting  the 
Zoology  Department  from  the  listing  will 
enable  those  alien  employees  and  alien 
spouses  of  United  States  citizen 
employees  of  any  department  of 
Michigan  State  University  to  be  deemed 
eligible  for  the  benefits  of  section  316(b) 
and  319(b).  if  regularly  stationed  abroad 
in  the  conduct  of  research  for  such 
department. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  the  amendment  merely  amends 
an  existing  listing.  In  accordaiice  with  5 
U.S.C.  605(b).  the  Commissioner  of 
Immigration  and  Naturalization  certifies 
that  this  rule  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  order 
constitutes  a  notice  to  the  public  under  5 
U.S.C.  552  and  is  not  a  rule  within  the 
definition  of  section  {l)(a)  of  E.0. 12291. 

List  of  Subjects  in  8  CFR  Part  316a 

Citizenship  and  naturalization, 
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Immigration  and  Nationality  Act. 
Residence. 

Accordingly.  Chapter  1  of  Title  8  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  316a— RESIDENCE,  PHYSICAL 
PRESENCE  AND  ABSENCE 

1.  The  authority  for  8  CFR  Part  316a 
continues  to  read  as  follows. 

Authority:  Sees.  103  and  316  of  th<> 
Immiuration  and  Ndtiondlilv  Act.  as    - 
.imendfd.  (8  I'  S  C  11rt3  and  142") 

§3165«.2    I  Amended  I 

In  §  316a.2.  American  institutions  of 
research,  the  listing  of  organizations  is 
amended  by  deleting  "Michigan  State 
University  (Department  of  Zoology). 
Lansing.  Michigan  '  and  adding  in 
alphabetical  sequence    Michigan  Stale 
University.  Lansing.  Michigan". 

U.ited  June  18  1985. 
Marvin  |.  Gibson. 

Acting  Associate  Commissjotwr. 
Examinations.  Immi-^rat-on  end 
\a^iiral!za!!on  Serx'ice. 
|FR  Hoc  85-153-8  Filed  6-26-85:  »45  .im| 
bil;.img  cooc  44io-io-m 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 
Commission 

18  CFR  Part  282 

Natural  Gas;  Incremental  Pricing 
Regulations;  incremental  Pricing 
Acquisition  Cost  Thresholds 

agency:  Federal  Energy  Regulatory 
Commission.  OOP.. 

action:  Order  prescribing  Incremental 
Pricing  Thresholds. 


SUMMARY:  The  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  is 
issuing  the  incremental  pricing 
acquisition  cost  thresholds  precribed  by 
Title  II  of  the  Natural  Gas  Policy  Act 
and  18  CFR  282.304.  The  Act  requires  the 
Commission  to  compute  and  publish  the 
threshold  prices  before  the  beginning  of 
each  month  for  whir;h  the  figures  apply. 
Any  cost  of  natural  gas  above  the 
applicable  threshold  is  considered  to  be 
an  incremental  gas  cost  subject  to 
incremental  pricing  surcharging. 

EFFECTIVE  DATE:  julv  1.  198,S. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  A.  Williams.  Federal  Energy 
Regulatory  Commission.  825  N.  Capitol 


Street.  NE..  Washington.  DC.  20426. 
(202)  357-8500. 

SUPPLEMENTARY  INFORMATION:  Section 

20.3  of  the  NGP.\  requires  that  the 
Commission  compute  and  make 
available  incremental  pricing 
acquisition  cost  threshold  prices 
prescribed  in  Title  II  before  the 
beginning  of  any  month  for  which  such 
figures  apply. 

[\irsuant  to  that  mandate  and 
pursuant  to  §  375.307(1)  of  the 
Commission's  regulations,  delegating  the 
publication  of  such  prices  to  the  Director 
of  the  Office  of  Pipeline  and  Producer 
Regulation,  the  incremental  pricing 
acquisition  (  ost  threshold  prices  for  the 
month  of  |uly  1985  is  issued  by  the 
publication  of  a  price  table  for  the 
applicable  month.  The  incremental 
pricing  acquisition  cost  threshold  prices 
for  months  prior  to  July  1985  are  found 
in  the  tables  in  §  282.304. 

List  of  Subjects  in  18  CFR  Part  282 

Natural  gas. 

Kenneth  .\.  Williams, 

l):rtHUir.  OVu  i-  iif  Pipelini'  and I'mdnriT 
Rt\i>iiliitiiu] 
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DEPARTMENT  OF  LABOR 
Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1952 
iOccket  No.  T-0061 

Wyoming  State  Plan;  Approval  of 
Revised  Compliance  Staffing 
Benchmarks  and  Final  Approval 
Determination 

AQENCv:  Occupational  Safety  and 


Health  Administration  (OSHA).  Labor. 

ACTION:  Approval  of  Revised 
Compliance  Staffing  BenchmarKs  and 
Final  State  Plan  Approval. 


summary:  This  document  amends 
Subpart  BB  of  29  CFR  Part  1952  to  reflect 
the  Assistant  Secretary's  decision 
approving  revised  compliance  staffing 
benchmarks  and  granting  final  approval 
to  the  Wyoming  State  plan.  As  a  result 
of  this  affirmative  determination  under 
section  18(e)  of  the  Occupational  Safety 
and  Health  Act  of  1970.  Federal  OSH.A 
standards  and  enforcement  authority  no 
longer  apply  to  occupational  safety  and 


health  issues  covered  by  the  Wyoming 
plan,  and  authority  for  Federal 
concuirent  jurisdiction  is  relinquished. 
Federal  enforcement  jurisdiction  is 
retained  over  private  sector  maritime 
employment,  private  sector  hazardous 
waste  disposal  facilities  designated  as 
"Superfund  sites  "  and  activities  on  the 
Warren  Air  Force  Base.  Federal 
jurisdiction  remains  in  effect  with 
respect  to  Federal  government 
employers  and  employees. 

EFFECTIVE  date:  June  27. 1985. 

FOR  further  information  CONTACT: 

James  Foster.  Director.  Office  of 
Information  and  Consumer  Affeirs, 
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Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor.  Room  N-3637.  200  Constitution 
Avenue.  NW.,  Washington.  D.C.  20210. 
Telephone  (202)  523-8148. 

SUPPLEMENTARY  INFORMATION: 


be 


Introduction 

Section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  (the  "Act") 
provides  that  States  which  desire  to 
assume  responsibility  for  the 
development  and  enforcement  of 
occupational  safety  and  health 
standards  may  do  so  by  submitting,  and 
obtaining  Federal  approval  of,  a  State 
plan.  Procedures  for  State  plan 
submission  and  approval  are  set  forth  in 
regulations  at  29  CFR  Part  1902.  If  the 
Assistant  Secretary,  applying  the 
criteria  set  forth  in  section  18(c)  of  the 
Act  and  29  CFR  Parts  1902.3  and  1902.4, 
finds  that  the  plan  provides  or  will 
provide  for  State  standards  and 
enforcement  which  are  "at  least  as 
effective"  as  Federal  standards  and 
enforcement,  initial  approval  is  granted. 

A  State  may  commence  operations 
under  its  plan  after  this  determination  is 
made,  but  the  Assistant  Secretary 
retains  discretionary  Federal 
enforcement  authority  during  the  initial 
approval  period  as  provided  by  section 
18(e)  of  the  Act.  A  State  plan  may 
receive  initial  approval  even  though, 
upon  submission,  it  does  not  fully  meet 
the  criteria  set  forth  in  §§  1902.3  and 
1902.4  if  it  includes  satisfactory 
assurances  by  the  State  that  it  will  take 
the  necessary  "developmental  steps"  to 
meet  the  criteria  within  a  3-year  period. 
29  CFR  1902.2(b).  The  Assistant 
Secretary  publishes  a  notice  of 
"certification  of  completion  of 
developmental  steps"  when  all  of  a 
Slates  developmental  commitments 
have  been  satisfactorily  met.  29  CFR 
1902.34. 

When  a  State  plan  that  has  been 
granted  initial  approval  is  developed 
sufficiently  to  warrant  a  suspension  of 
concurrent  Federal  enforcement  activity, 
it  becomes  eligible  to  enter  into  an 
"operational  status  agreement"  with 
OSHA.  29  CFR  1954.3(f).  A  State  must 
have  enacted  its  enabling  legislation, 
promulgated  State  standards,  achieved 
an  adequate  level  of  qualified  personnel, 
and  established  a  system  for  review  of 
contested  enforcement  actions.  Under 
these  voluntary  agreements,  concurrent 
Federal  enforcement  will  not  be 
initiated  with  regard  to  Federal 
occupational  safety  and  health 
standards  in  those  issues  covered  by  the 


State  plan,  where  the  State  program  is 
providing  an  acceptable  level  of 
protection. 

Following  the  initial  approval  of  a 
complete  plan,  or  the  certification  of  a 
developmental  plan,  the  Assistant 
Secretary  must  monitor  and  evaluate 
actual  operations  under  the  plan  for  a 
period  of  at  least  one  year  to  determine, 
on  the  basis  of  actual  operations  under 
the  plan,  whether  the  cri'.i'ria  set  forth  in 
section  18(c)  of  the  Act  and  29  CFR 
1902.3, 1902.4  and  1902.37  are  being 
applied.  An  affirmative  determination 
under  section  18(e)  of  the  Act  (usually 
referred  to  as  "final  approval"  of  the 
State  plan  )  results  in  the  relinquishment 
of  authority  for  Federal  concurrent 
jurisdiction  in  the  State  with  respect  to 
occupational  safety  and  health  issues 
covered  by  the  plan.  29  U.S.C.  667(e). 

An  additional  requirement  for  final 
approval  consideration  is  that  a  State 
must  meet  the  compliance  staffing 
levels,  or  benchmarks,  for  safety  and 
health  compliance  officers  established 
by  OSHA  for  that  State.  This 
requirement  stems  from  a  1978  Court 
Order  by  the  U.S.  District  Court  for  the 
District  of  Columbia  [AFL-CIO  v. 
Marshall.  C.A.  No.  74-406),  pursuant  to 
a  U.S.  Court  of  Appeals  decision,  that 
directed  the  Assistant  Secretary  to 
calculate  for  each  State  plan  state  the 
number  of  enforcement  personnel 
needed  to  assure  a  "fully  effective" 
enforcement  program. 

Histor>'  of  the  Wyoming  Plan  and  its 
Compliance  Staffing  Benchmarks 

Wyoming  Plan 

On  January  30, 1973,  Wyoming 
submitted  an  occupational  safety  and 
health  plan  in  accordance  with  section 
18(b)  of  the  Act  and  29  CFR  Part  1902, 
Subpart  C,  and  on  February  23, 1973.  a 
notice  was  published  in  the  Federal 
Register  (38  FR  5018)  concerning 
submission  of  the  plan,  announcing  that 
initial  Federal  approval  was  at  issue 
and  offering  interested  persons  an 
opportunity  to  submit  data,  views  and 
arguments  concerning  the  plan. 
Comments  were  received  from  the 
United  States  Steel  Corporation.  These 
comments  involved  concerns  regarding 
the  effectiveness  of  the  State's 
enforcement  program.  No  other  written 
comments  were  received  and  no 
requests  for  an  informal  hearing  were 
made.  In  response  to  these  comments,  as 
well  as  to  OSHA's  review  of  the  plan 
submission,  the  State  made  changes  in 
its  plan  which  were  discussed  in  the 
notice  of  initial  approval.  On  May  3, 
1974,  the  Assistant  Secretary  published 


a  notice  granting  initial  approval  of  the 
Wyoming  plan  as  a  developmental  plan 
under  section  18(b)  of  theAct  (39  FR 
15394).  The  plan  covers  all  safety  and 
health  issues  in  the  State  except  safety 
and  health  in  private  sector  maritime 
employment,  at  superfund  sites  and  on 
the  Warren  Air  Force  Base.  The  plan 
provides  for  a  program  patterned  in 
most  respects  after  that  of  the  Federal 
Occupational  Safety  and  Health 
Administration. 

The  Wyoming  Occupational  Health 
and  Safety  Commission,  which  is 
headed  by  a  Chairman,  is  designated  by 
the  Governor  to  administer  the  plan 
throughout  the  State.  The  day-to-day 
administration  of  the  plan  is  directed  by 
the  Wyoming  Health  and  Safety 
Department  which  is  headed  by  an 
Administrator  appointed  by  the 
Commission.  The  plan  provides  for  the 
adoption  by  Wyoming  of  standards 
which  are  generally  identical  to  Federal 
occupational  safety  and  health 
standards  including  emergency 
temporary  standards.  In  addition, 
Wyoming  has  promulgated  under  its 
plan  independent  State  regulations  for 
oil  and  gas  well  drilling,  servicing,  and 
special  servicing.  The  plan  requires 
employers  to  do  everything  necessary  to 
protect  the  life,  safety  and  health  of 
employees  and  to  comply  with  all 
occupational  safety  and  health 
standards  promulgated  by  the  agency. 
■  Employees  are  likewise  required  to 
comply  with  all  standards  and 
regulations  applicable  to  their  conduct. 
The  plan  contains  provisions  similar  to 
Federal  procedures  governing 
emergency  temporary  standards: 
imminent  danger  proceedings:  employee 
discrimination  protection;  variances: 
safeguards  to  protect  trade  secrets:  and 
employer  and  employee  right  to 
participate  in  inspection  and  review 
proceedings.  Appeals  of  citations, 
penalties  and  abatement  periods  are 
heard  by  an  independent  hearing  officer 
of  the  Wyoming  Occupational  Health 
and  Safety  Review  Commission. 
Decisions  of  the  Review  Commission 
may  be  appealed  to  the  State  District 
Court. 

The  notice  of  initial  approval  noted  a 
few  distinctions  between  the  Federal 
and  Wyoming  programs.  Wyoming's 
nondiscrimination  procedures  differ 
from  the  Federal  in  that  a  case  does  not 
go  into  Court  unless  it  is  on  an  appeal 
from  an  administrative  decision 
following  a  contested  case  hearing. . 
Unlike  OSHA's  six  month  time  period 
for  issuance  of  notices  of  violation. 
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Wyoming's  notices  of  violation  may  not 
be  issued  after  the  expiration  of  ninety 
I90|  days  following  the  ocj:urrence  of 
any  alleged  violation.  The  State's 
emergency  temporary  standards  are  in 
effect  for  a  period  of  one  hundred 
twenty  (120)  days  compared  to  the 
Federal  6  month  period. 

The  Assistant  Secretary's  initial 
approval  of  Wyoming's  developmental 
plan,  a  general  description  of  the  plan,  a 
schedule  of  required  developmental 
steps  and  a  provision  for  (iisrretiona.'y 
concurrent  Federal  enforcement  during 
the  period  of  initial  approval  were 
codified  in  the  Code  of  Federal 
Regulations  (29  CFR  Purt  19.'52,  Subpart 
BB:  39  FR  1.5394  (Miy  3.  1974)). 

In  accordance  with  the  St.^te's 
developmental  schedule,  all  major 
structural  components  of  the  pi  in  were 
put  in  place  and  submitted  for  OSHA 
approval  durinp  the  p!>riod  ending  May 
3, 1977.  These  "deve!op?renta!  steps" 
included  adoption  of  Federal  standards 
as  State  occupational  .safety  .md  health 
standards,  legislative  amendments  to 
the  Administrative  ProccdufH  Act  and 
the  Fair  Employment  Practice  Act. 
program  regulations,  completion  of  a 
compliance  manual,  merit  staffing 
system,  and  the  development  of  a 
management  information  system.  In 
completing  these  developmental  steps, 
the  State  developed  and  submitted  for 
Federal  approval  all  components  of  its 
enforcement  progrum  int. lading,  among 
other  things,  legislative  amendments, 
merit  staffing  system,  managem.ent 
information  system,  and  a  safety  and 
health  poster  for  private  and  public 
employees. 

These  submissions  were  carefully 
reviewed  by  OSMA  and  after 
opportunity  for  public  comment  and 
modification  of  State  subniissions. 
where  appropriate,  the  major  plan 
elements  were  approved  by  the 
Assistant  Secretary  as  meeting  the 
criteria  of  section  18  of  the  Act  and  29 
CFR  1902.3  and  1902.4.  The  Wyoming 
subpart  of  29  CFR  Part  1952  was 
amended  to  reflect  each  of  these 
approval  de'erminations  (see  29  CFR 
1952.344). 

The  Wyoming  plan  was  approved 
with  langurtste  in  its  Occupational 
Health  and  Safety  Act  which  could  be 
interpreted  to  require  criminal 
prosecution  for  the  assessment  and 
collection  of  all  penalties.  (OSHAs 
penalties  are  civil  and  assessed  through 
an  administrative  process.)  The  State, 
however,  considered  its  penalties  to  be 
civil  and  operated  as  such  through  a 
State  adnirriislratrve  review  board.  In 
July.  1978.  the  State  Attorney  General 
rendered  an  opinion  that  all  penalties 
under  the  State  Act  were  criminal.  An 


effort  to  revise  the  enabling  legislation 
failed  in  the  Wyoming  General 
Assembly.  As  a  result  of  Wyoming's 
failure  to  revise  its  law  to  change  the 
method  for  collection  of  penalties  from 
criminal  to  civil.  OSHA  notified  the 
State  that  it  was  being  given  the 
opportunity  to  show  cause  why  a 
proceeding  should  not  be  initiated  for 
withdrawal  of  approval  of  the  plan. 
Before  this  proceeding  was  begun,  the 
U.S.  District  Court  for  the  District  of 
Wyoming  enjoined  OSMA  from 
proceeding  further  with  plan  withdrawal 
action.  Before  the  Federal  Court 
adjudicated  the  case,  the  Wyoming 
General  Assembly  passed  amendments 
to  the  Wyoming  Occupational  Health 
and  Saftity  Act  to  replace  the  criminal 
penalties  with  appropriate  civil 
penalties  (Enrolled  Act  No.  13,  Senate. 
1980).  The  amendments  were  reviewed 
and  approved  by  OSH.A  on  December 
11.  1980  (45  FR  834.'J4). 

Although  Wyom.ing  had  not  sought 
previously  to  enter  into  an  operational 
status  agreement,  in  1981  OSHA 
determined  thai  such  agrviements  should 
be  concluded  with  all  qualified  States. 
Thus,  a  Federal  Register  notice  was 
published  on  OttHber  10.  1982  (47  FR 
25323).  announcing  that  an  operational 
status  agreement  had  been  signed  on 
December  10. 1981  for  Wyuming.  Under 
the  terms  of  that  agreement,  OSHA 
voluntarily  suspended  the  application  of 
concurrent  Federal  eriforcement  with 
regard  to  Federal  occupational  safety 
and  health  standards  in  the  issues 
covered  by  the  Wyoming  plan. 

On  December  30.  19tk).  in  accordance 
with  procedures  at  29  CFR  1902.34  and 
1902.35.  the  Assistant  Secretary  certified 
that  Wyoming  had  satisfactorily 
completed  all  developmental  steps  (45 
FR  85739).  In  certifying  the  plan,  the 
Assistant  Secretary  found  the  structural 
features  of  the  program — the  statute, 
standards,  regulations,  and  written 
procedures  for  administering  the 
Wyoming  plan — to  be  at  least  as 
effective  as  corresponding  Federal 
provisions.  Certification  does  not, 
however,  entail  findings  or  conclusions 
by  OSHA  concerning  adequacy  of 
actual  plan  performance.  As  has  already 
been  noted,  OSHA  regulations  provide 
that  certification  initiates  a  period  of 
evaluation  and  monitoring  of  State 
activity  to  determine,  in  accordance 
with  section  18(e)  of  the  Act.  whether 
the  statutory  and  regulatory  criteria  for 
State  plans  are  being  applied  in  actual 
operations  under  the  plan  and  whether 
final  approval  should  be  granted. 

Wyoming  Benchmarks 

In  1978.  the  Assistant  Secretary  was 
directed  by  the  U.S.  District  Court  for 


the  District  of  Columbia  [AFL-CIO  v. 
Marsha/I.  C.A.  No.  74-406),  pursuant  to 
a  U.S.  Court  of  Appeals  decision,  to 
calculate  for  each  State  plan  State  the 
number  of  enforcement  personnel 
(compliance  staffing  benchmarks) 
needed  to  assure  a  "fully  effective" 
enforcement  program.  In  1980,  OSHA 
submitted  a  Report  to  the  Court 
containing  the  benchmarks  and 
requiring  Wyoming  to  allocate  5  safi  ty 
compliance  officers  and  10  industrial 
hygienists  to  conduct  inspections  under 
the  plan. 

In  September  1984  the  Wyoming  State 
designee  in  conjunction  with  OSH.A 
r  orr.pleted  a  r-^view  of  the  components 
and  requirements  of  the  1980  compliance 
staffing  benchmarks  established  for 
Wyoming  Pursuant  to  an  initiative 
begun  in  August  1983  by  the  State  plan 
designees  as  group  with  OSHA  and  in 
accord  with  the  formulas  and  general 
principles  estaljlished  by  that  group  for 
individual  State  revision  of  the 
benchmarks,  Wyoming  reassessed  the 
staffing  necessary  for  a  "fully  eftective" 
occupational  .safety  and  health  prugiam 
in  the  State.  This  reassessment  resulted 
in  a  proposal  to  OSHA  contained  in 
comprehensive  docu.^lents  of  a  revised 
compliance  staffing  benchmarks  of  6 
safety  and  2  health  compliance  officers. 

History  of  the  Present  Proceedings 

Procedures  for  final  approval  of  State 
plans  are  set  forth  at  29  C1"R  Part  1902. 
Subpart  D.  On  January  16. 1985,  the 
Occupational  Safety  and  Health 
Administration  published  notice  of  its 
proposal  to  approve  revised  compliance 
staffing  benchmarks  and  the  resultant 
eligibility  of  the  Wyoming  State  plan  for 
determination  under  section  18(c)  of  the 
Act  as  to  whether  final  approval  of  the 
plan  should  be  granted  (50  FR  2491).  The 
determination  of  eligibility  was  based 
on  monitoring  of  State  operations  for  at 
least  one  year  following  certification, 
State  participation  in  the  Federal-State 
Unified  Management  Information 
System,  and  staffing  which  meets  the 
proposed  revised  Slate  staffing 
benchmarks. 

The  January  16  Federal  Register  notice 
set  forth  a  general  description  of  the 
Wyoming  plan  and  summarized  the 
results  of  Federal  OSHA  monitoring  of 
State  operations  during  the  period  from 
October  1982  through  March  1984.  In 
addition  to  the  information  set  forth  in 
the  notice  itself,  OSHA  submitted,  as 
part  of  the  record  in  this  rulemaking 
proceeding,  extensive  and  detailed 
exhibits  documenting  the  plan,  including 
copies  of  the  State  legislation, 
administrative  regulations  and 
procedural  manuals  under  which 
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Wyoming  operates  its  plan,  and  copies 
of  all  previous  Federal  Register  notices 
regarding  the  plan. 

A  copy  of  the  October  1982-March 
1984  Evaluation  Report  of  the  Wyoming 
plan  (section  "18(e)  Evaluation  Report"), 
which  was  extensively  summarized  in 
the  January  16  proposal  and  which 
provided  the  principal  factual  basis  for 
the  proposed  18(e)  determination,  was 
included  in  the  record  (Ex.  3-^).  Copies 
of  all  OSHA  evaluation  reports  on  the 
plan  since  its  certification  as  having 
completed  all  developmental  steps  were 
made  part  of  the  record. 

The  January  16  Federal  Register  notice 
also  contained  notice  of  the 
Occupational  Safety  and  Health 
Administration's  proposal  to  approved 
revised  compliance  staffing  benchmarks 
f'jr  Wyoming.  A  detailed  description  of 
the  methodology  and  State-specific 
information  used  to  develop  the  revised 
compliance  staffing  benchmarks  for 
Wyoming  was  included  in  the  notice.  In 
addition  OSHA  submitted,  as  a  part  of 
the  record  (Docket  No.  T-006). 
Wyoming's  detailed  submission 
containing  both  a  narrative  explanation 
and  supporting  data.  A  summary  of  the 
benchmark  revision  process  w^as 
likewise  set  forth  in  the  notice.  An 
informational  record  was  estublished  in 
a  separate  Docket  (No.  T-018)  and 
contained  background  information 
relevant  to  the  benchmark  issue  in 
general  and  the  current  benchmark 
revision  process. 

To  assist  and  encourage  public 
participation  in  the  benchmark  revision 
process  and  18(e)  determination,  copies 
of  the  complete  record  were  maintained 
in  the  OSHA  Docket  Office  in 
Washington,  D.C..  in  the  OSHA  Region 
V'lll  Office  in  Denver,  Colorado,  and  the 
office  of  the  Wyoming  Administrator  in 
Cheyenne.  Summaries  of  the  January  16 
proposal,  with  an  invitation  for  public 
comments  were  published  in  Wyoming 
on  February  18, 1985  (Ex.  5). 

The  January  16  proposal  invited 
interested  persons  to  submit,  by 
February  20  (subsequently  extended  to 
March  22. 1985,  50  PR  6956,  in  response 
to  a  request  from  James  N.  EUenberger. 
Department  of  Occupational  Safety, 
Health  and  Social  Security,  AFL-CIO), 
written  comments  and  views  regarding 
the  Wyoming  plan,  whether  the 
proposed  revised  compliance  staffing 
benchmarks  should  be  approved,  and 
whether  final  approval  should  be 
granted.  Opportunity  to  request  an 
informal  public  hearing  on  the  issue  of 
final  approval  was  likewise  provided. 
Sixteen  comments  were  received  in 
response  to  these  notices.  Three 
comments  were  received  from  organized 
labor,  eleven  from  private  employers. 


and  two  from  local  government  officials. 
No  requests  for  an  informal  hearing 
were  received. 

Summary  and  Evaluation  of  Comments 
Received 

During  this  proposed  rulemaking 
OSHA  has  encouraged  interested 
members  of  the  public  to  provide 
information  and  views  regarding 
operations  under  the  Wyoming  plan,  to 
supplement  the  information  already 
gathered  during  OSHA  monitoring  and 
evaluation  of  plan  administration  and 
regarding  the  proposed  revised 
compliance  staffing  benchmarks  for 
Wyoming. 

In  response  to  the  January  16  Federal 
Register  notice.  OSHA  received 
comments  from  Rehabilitation 
Enterprises  of  North  Eastern  Wyoming. 
Larry  W.  Samson,  President  (Ex.  4-2): 
Holly  Sugar  Corporation,  Walter  S. 
Ambiel,  Factory  Manager  (Ex.  4-3); 
Campbell  County  Concrete.  Inc..  Bruce 
P.  Morrison,  Vice  President  (Ex.  4-4): 
Westates  Construction  Company. 
Ronald  L.  Callantine,  Safety  Director 
(Ex.  4-5):  Town  of  Douglas,  Wyoming, 
Bobbe  Titus,  Administrative  Assistant 
(Ex.  4-6):  Sweetwater  County  School 
District  No.  One,  Elwin  F.  McGrew. 
Administrative  Assistant  for  Physical 
Plant  (Ex.  4-7):  Ark  Industries  and 
Rehabilitation  Center.  Theodore  S. 
Serdiuk,  Production  Coordinator  (Ex.  4- 
8):  Halliburton  Services.  J.  A.  Schell. 
District  Manager  (Ex.  4-9):  WR  Metals 
Industries.  Inc..  Richard  A.  Daniele.  Vice 
President  (Ex.  4-10):  True  Drilling 
Company,  David  L.  True,  Managing 
Partner  (Ex.  4-11);  Lawrence-Allison 
and  Associates  West,  Inc.,  John  D. 
Cornelison,  Safety,  Security  and 
Environmental  Director  (Ex.  4-12): 
Updike  Brothers,  Inc..  Ralph  Updike. 
Vice  President  (Ex.  4-13):  American 
Federation  of  Labor  Congress  of 
Industrial  Organizations  AFL-CIO. 
Margaret  Seminario.  Associate  Director 
(Ex.  4-14):  United  Steelworkers  of 
America.  Mary  Win  O'Brien.  Assistant 
General  Counsel  (Ex.  4-15):  Magic  City 
Enterprises.  John  W.  Firestone, 
Executive  Director  (Ex.  4-16).  Wyoming 
Occupational  Health  and  Safety 
Administrator,  Donald  Owsley, 
responded  to  the  public  comments  (Ex. 
4-17). 

Eleven  employers  expressed  their 
support  for  approval  on  the  grounds 
that,  among  other  things,  the  State  is 
very  responsive  to  both  employers  and 
employees,  that  all  inspections  are 
conducted  in  a  professional  manner  by 
well  qualified  personnel,  that  the 
Wyoming  compliance  staff  is  comprised 
of  highly  intelligent  professionals  with 
long  years  of  practical  application  and 


working  experience,  and  that  the 
training  and  technical  assistance 
provided  is  excellent.  Several 
commented  specifically  on  inspections 
that  had  occurred  in  their  facilities.  The 
Sweetwater  County  School  District  and 
the  Town  of  Douglas,  Wyoming 
expressed  support  of  Wyoming's  effort 
in  providing  technical  assistance  and 
consultation.  The  comments  show  that 
both  the  field  supervisors  and 
consultants  have  been  very  helpful  in 
assisting  local  government  jurisdictions 
in  identifying  problem  areas  and 
developing  corrective  solutions.  (Exs.  4- 
2,  4-3,  4-4,  4-5.  4-6.  4-7.  4-8.  4-9.  4-10. 
4-11.  4-12.  4-13.  and  4-16). 

The  United  Steelworkers  of  America, 
commented  extensively  on  the 
benchmark  revision  process  in  general 
but  did  not  direct  any  specific  comments 
to  the  Wyoming  revision. 

The  AFL-CIO  indicated  opposition  to 
approval  of  the  proposed  revised 
benchmarks  for  Wyoming  and  therefore 
opposed  the  granting  of  final  approval. 
Some  of  the  AFL-ClO's  comments  were 
directed  toward  OSHA's  system  for 
monitoring  and  evaluation  of  State  plans 
and  the  requirements  that  a  State  must 
meet  to  be  eligible  for  final  approval. 

The  evaluation  of  the  Wyoming  plan 
was  conducted  in  accordance  with 
OSHAs  new  State  plan  monitoring  and 
evaluation  system.  This  system  uses 
statistical  data  to  compare  Federal  and 
State  performance  on  a  number  of 
criteria,  or  measures.  Significant 
differences  between  the  two  are 
evaluated  to  determine  whether  these 
differences,  viewed  within  the 
framework  of  overall  State  plan 
administration,  detract  from  the  State's 
effectiveness  and  potentially  render  it 
less  effective  than  the  Federal  program. 

The  AFL-CIO  expressed  concern  that 
Federal  OSHA's  monitoring  system  with 
its  reliance  on  statistical  indicators  fails 
to  accurately  reflect  the  overall  conduct 
of  the  State  program  and  tries  to  limit 
those  areas  of  State  performance  which 
exceed  OSHA's  enforcement  efforts  in 
several  areas.  However.  OSHA  never 
intended  that  superior  performance 
would  result  in  any  negative  conclusion. 
Statistical  outliers  display  differences, 
not  necessarily  deficiencies.  If  further 
review  related  to  an  outlier  determines 
stronger  State  performance,  clearly  no 
negative  determination  will  be  made. 

The  AFL-CIO  also  commented  on 
specific  State  performance  issues.  These 
comments  are  addressed  in  the 
appropriate  sections  of  the  Findings  and 
Conclusions  portion  of  this  notice. 
Wyoming  State  designee.  Donald 
Owsley,  responded  to  the  concerns 
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expressed  by  the  AFL-CIO  on  both  the 
benchmarks  and  State-specific  issues. 

Comments  by  the  AFL-CIO  and  the 
Steelworkers  addressing  the  proposed 
revised  benchmarks  for  the  most  part 
reflected  the  commenters  concerns 
n'^ardmg  the  benchmark  revision 
process  generally.  Thus,  the  comments 
question  whether  the  benchmarks 
formula  as  applied  in  Wyoming  should 
have  assumed  a  need  for  routine, 
general-schedule  inspections  at  all 
covered  workplaces;  whether  the 
proposed  staffing  levels  will  be 
sufficient  to  respond  to  new  hazards  or 
future  standards:  and  question  the 
appropriateness  of  the  inclusion  or 
exclusion  of  various  industry'  groups  in 
Wyoming's  genera!  inspection  universe 
unless  corresponding  industries  are 
treated  identically  in  other  States.  As 
was  specifically  discussed  in  the 
Federal  Register  notice  of  June  13. 1985. 
dealing  with  approval  of  revised 
benchmarks  for  the  Kentucky  State  plan 
(50  FR  24884).  the  concept  of  universal 
general  schedule  coverage  has  been 
replaced  by  more  sophisticated  targeting 
systems  which  deploy  enforcement 
resources  where  they  are  most  needed, 
and  universal  coverage  is  as 
inappropriate  a  concept  for  benchmarks 
formulation  as  it  is  for  inspection 
scheduling.  The  possible  effect  of  new 
hazards  or  fufure  standards  cannot  be 
ascertained  with  any  precision,  and  in 
any  case  both  OSHA  and  the  States 
have  generally  been  able  to  effectively 
enforce  new  standards  with  no 
additions  to  staff  for  that  purpose.  As  to 
the  need  for  "uniformity. "  OSHA 
believes  the  greatest  strength  of  the 
current  formula  is  that  it  takes  into 
account  actual  State  program  needs  as 
shown  by  State  data  and  experience. 
OSHA  has/ound  that  the  formula  used 
to  deri.e  benchmarks  for  Wyoming  and 
other  Sta*  s  involved  in  the  1934 
revision  process  employs  the  best 
information  and  techniques  currently 
available,  properly  takes  into  account 
each  of  the  factors  set  forth  in  the 
District  Court  Order  in  AFL-CIO  v. 
Marshall  and  is  an  appropriate  means 
of  establishing  fully  effective    /• 
benchmarks  which  provide  proper 
program  cover-ige  in  the  context  of  each 
States  specific  program  needs.  A  more 
detailed  discussion  of  the  general 
conterns  raised  by  the  AFIr-CIO  and  the 
Steelworkers  can  be  found  in  the  June 
13.  1985.  Federal  Register  notice  on 
Kentucky  (50  FR  248<i4). 

The  comments  filed  by  the  AFL-CIO 
also  addressed  several  specific  issues 
relating  to  calculation  of  the 
benchmarks  for  Wyoming.  The  union 
objected  to  the  fact  that  there  were  no 


workplaces  with  ten  or  fewer  employees 
in  high  hazard  industries  added  into  the 
State  general  schedule  inspection 
universe  for  health.  In  reaching  this 
determination  the  State  analyzed  data 
from  its  monthly  Compliance  Activity 
logs  for  a  period  of  five  years.  The 
resulting  statistics  showed  that  in  small 
establishments  fewer  than  the  average 
number  of  violations  per  inspection 
were  found.  Based  upon  this  calculation 
(indentical  in  methodology  to 
calculations  made  for  high-hazard  non- 
manufacturing  which  resulted  in 
addition  to  the  health  inspection 
universe  of  eleven  industry  groups)  the 
State  reasonably  determined  that  the 
comparatively  lower  likelihood  of 
identifying  and  correcting  violations  in 
this  size  group  did  not  justify  inclusion 
in  the  universe  for  genera!  schedule 
health  inspections.  In  addition, 
Wyoming  pointed  out  in  its  response  to 
the  AFL-CIOs  comments  that  since  the 
average  establishment  in  Wyoming  has 
only  12  employees,  many  relatively 
small  establishments  are  included  in  the 
initial  universe. 

The  AFL-CIO  objected  to  the 
exclusion  from  the  Stale's  general 
schedule  safety  inspection  universe  of 
several  non-manufacturing  industry 
groups  for  which  higher  than  average 
injury  rates  have  been  reported.  The 
Slate  has  in  fact  added  into  its  initial 
safety  universe  118  non-manufacturing 
establishments  with  greater  than  ten 
employees  in  industries  whose  lost 
workday  case  injury  rate  is  higher  than 
the  Stale  average,  but  their  inclusion  is 
based  upon  a  comprehensive  review  of 
Wyoming  inspection  history.  The 
included  industries  were  identified  as 
having  either  a  historically  high  accident 
or  injury  experience  or  a  violation  per 
inspection  rate  higher  than  the  State 
average.  The  industries  identified  in  the 
union  comments  did  not  sha^e  this 
history  of  violations  or  enforcement- 
preventable  accidents  largely  because  of 
the  special  nature  of  the  businesses  in 
question.  Among  the  industries  the  AFL- 
CIO  suggest  for  inclusion  are 
transportation  and  trucking  which  the 
State  points  out  in  its  response  are 
largely  regulated  by  the  Department  of 
Transportation,  not  OSHA:  personnel 
supply  services  whose  workers  would 
be  covered  under  the  business  to  which 
they  are  supplied:  and,  superfund  sites 
all  of  which  the  State  does  not  cover 
under  the  plan. 

The  union  also  suggests  hospitals  as 
appropriate  for  inclusion  in  the  State's 
private  sector  general  schedule  health 
universe.  The  State's  survey  of 
enforcement  experience  did  not  identify 
hospitals  as  a  non-manufacturing 


industry  with  a  historically  high 
violation  experience.  However,  as 
Wyoming  asserts  in  its  response,  the 
majority  of  hospitals  in  Wyoming  are 
public  sector  facilities  subject  to 
inspection  as  part  of  the  public  sector 
program,  which  is  covered  by  a  separate 
factor  in  the  benchmarks  formula. 
Moreover,  the  Stale  must  respond  to 
complaints  and  accidents  in  all 
hospitals,  public  or  private. 

The  State  has  projected,  in 
accordance  with  its  past  enforcement 
experience,  that  5%  of  its  health 
inspection  resources  will  be  required  for 
the  public  sector  program.  Another 
significant  portion  of  its  health 
resources  will  be  devoted  to 
construction  and  other  mobile  industries 
which  is  appropriate  in  view  of  the 
prevalence  of  such  industry  in 
Wyoming's  industrial  mix.  The  AFL-CIO 
expresses  the  view  that  because  these 
levels  are  based  on  actual  enforcement 
history,  they  do  not  make  provision  for 
coverage  of  hazards  which  have  "not 
been  adequately  covered  by  inspections 
in  the  past."  No  data  is  offered  to 
support  this  suggestion  of  inadequate 
enforcement,  and  OSHA's  findings 
concerning  the  effectiveness  of  State 
plan  enforcement,  set  forth  elsewhere  in 
this  notice,  offer  no  basis  for  such  an 
assumption  and  indeed  show  that  the 
State's  inspections  effectively  identify 
and  require  the  correction  of  workplace 
hazards. 

The  AFL-CIO  comments  object  to  the 
exclusion  from  general  schedule 
inspections  of  establishments  which 
particip.ite  in  Wyoming's 
comprehensive  safety  and  health 
consultation  program  known  as  EVTAP 
(Employer's  Voluntary  Technical 
Assistance  Program).  Such 
establishments  have  qualified  for  an 
exemption  from  routine  inspections  by 
participating  in  a  comprehensive  on-site 
safety  and  health  visit  performed  by  the 
Technical  Assistance  Division  (non- 
benchmark  personnel).  The  correction  of 
all  hazards  identified  during  the  visit  is 
required  and  the  participating 
establishments  remain  subject  to  State 
enforcement  in  response  to  accidents 
and  complaints.  Exclusion  of  the  ten 
establishments  who  have  participated  in 
such  a  program  from  Wyoming's 
benchmark  calculations  is  justified. 

The  union  also  objects  to  what  is 
viewed  as  a  "permanent"  exemption 
under  the  EVETAP  program,  but  in  fart 
such  exemption  lasts  only  one  year.  The 
benchmark  calculation  does  not  of  itself 
create  a  permanent  exemption  for  any 
establishment  but  merely  reflects  the 
State's  projection  that  as  some 
establishments  leave  the  EVETAP 
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program  others  will  likely  seek  to  be 
qualified  under  the  program.  The 
exclusion  of  ten  sites  from  the  routine 
inspection  universe  reflects  the  State's 
best  estimate  of  likely  employer 
response  to  the  program  in  the  future. 

Finally,  both  the  AFL-CIO  and  the 
Steelworkers  allege  that  the  number  of 
enforcement  personnel  now  found 
appropriate  for  a  fully  effective  program 
in  Wyoming  and  other  States  is  lower 
than  the  staffing  levels  allocated  by  the 
States  in  1980  or  projected  in  the 
benchmarks  issued  by  OSHA  during  its 
first  effort  to  implement  the  AFL-CIO  v. 
Marshall  Court  Order  in  1980. 1  lowever. 
the  District  Court  Order  on  which  the 
revision  process  has  been  based  does 
not  assume  or  require  that  revised 
benchmarks  must  provide  a  comparative 
increase  over  past  levels.  The  adequacy 
of  the  revised  benchmarks  cannot  be 
determined  by  whether  they  are  greater 
or  smaller  than  the  1980  benchmarks  or 
earlier  enforcement  levels.  Such  direct 
numerical  comparison  of  staffing  levels 
is  no  more  valid  than  was  the  direct 
comparison  of  State  to  Federal  staffing 
levels  under  the  "at  least  as  effective" 
test  rejected  by  the  Court  of  Appeals  in 
1978.  The  objective  assigned  to  OSHA 
by  the  Court  of  Appeals  decision  and 
District  Court  order  was.  in  sum,  to 
measure  the  workload  assumed  by  each 
Slate  under  its  plan  and  to  determine, 
using  the  best  available  information  and 
techniques,  but  avoiding  direct 
numerical  comparisons,  the  staffing 
levels  needed  for  fully  effective 
coverage.  This  is  precisely  what  has 
been  done  in  the  present  revision 
process.  The  review  of  each  State's 
illness  and  injury  data,  industrial  mix. 
demographics  and  enforcement  history 
has  been  far  more  detailed  than  was  the 
case  when  benchmarks  were  first  issued 
in  1980.  As  discussed  above,  the  concept 
of  universal  routine  inspections  has 
been  replaced  by  far  more  sophisticated 
targeting,  devoting  resources  to  the 
relative  minority  of  industries  where  the 
majority  of  enforcement-preventable 
injuries  occur.  These  factors  have 
resulted  in  the  more  realistic 
enforcement  staffing  requirements 
embodied  in  the  revised  benchmarks  for 
Wyoming. 

For  these  reasons,  and  in  light  of  other 
comments  by  groups  and  individuals 
directly  affected  by  and  knowledgable 
about  safety  and  health  enforcement 
needs  in  Wyoming,  OSHA  believes 
application  of  the  current  benchmark 
formula  for  Wyoming  has  resulted  in 
staffing  levels  which  result  in  fully 
effective  enforcement  in  the  State  of 
Wyoming. 


Findings  and  Conclusions 

Wyoming  Benchmarks 

As  provided  in  the  1978  Court  Order 
in  AFL-CIO  v.  Marshall.  Wyoming,  in 
conjunction  with  OSHA,  has  undertaken 
to  revise  the  compliance  staffing 
benchmarks  originally  established  in 
1980  for  Wyoming.  OSHA  has  reviewed 
the  State's  proposed  revised 
benchmarks  and  supporting 
documentation  and  carefully  considered 
the  public  comments  received  with 
regard  to  this  proposal,  and  determined 
that  compliance  staffing  levels  of  6 
safety  and  2  health  compliance  officers 
meet  the  requirements  of  the  Court  and 
provide  staff  sufficient  to  ensure  a  fully 
effective  enforcement  program. 

Wyoming  Final  Approval 

As  required  by  29  CFR  1902.41.  in 
considering  the  granting  of  final 
approval  to  a  State  plan  OSHA  has 
carefully  and  thoroughly  reviewed  all 
information  available  to  it  on  the  actual 
operation  of  the  Wyoming  State  plan. 
This  information  has  included  all 
previous  evaluation  findings  since 
certification  of  completion  of  the  Stale 
plan's  developmental  steps,  especially 
data  for  the  period  of  October  1982 
through  March  1984  and  information 
presented  in  written  submissions. 
Findings  and  conclusions  in  each  of  the 
areas  of  performance  are  as  follows. 

(1)  Standards 

Section  18(c)(2)  of  the  Act  requires 
State  plans  to  provide  for  occupational 
safety  and  health  standards  which  are 
at  least  as  effective  as  Federal 
standards.  Such  standards  where  "not 
identical  to  the  Federal  must  be 
promulgated  through  a  procedure 
allowing  for  consideration  of  all 
pertinent  factual  information  and 
participation  of  all  interested  persons 
(29  CFR  1902.4(b)(2)(iii));  must,  where 
dealing  with  toxic  materials  or  harmful 
physical  agents,  assure  employee 
protection  throughout  his  or  her  working 
life  (29  CFR  1902.4(b)(2)(i)):  must  provide 
for  furnishing  employees  appropriate 
information  regarding  hazards  in  the 
workplace  through  labels,  posting, 
medical  examinations,  etc.  (29  CFR 
1902.4(b)(2)(vi));  must  require  suitable 
protective  equipment,  technological 
control,  monitoring,  etc.  (29  CFR 
1902.4(b)(2)(vii));  and  where  applicable 
to  a  product  must  be  required  by 
compelling  local  conditions  and  not  pose 
an  undue  burden  on  interstate 
commerce  (29  CFR  1902.3(c)(2)). 

As  documented  in  the  approved 
Wyoming  State  plan  and  OSHA's 
evaluation  findings  made  a  part  of  the 
record  in  this  18(e)  determination 


proceeding,  and  as  discussed  in  the 
January  16  notice,  the  Wyoming  plan 
provides  for  the  adoption  of  standards 
and  amendments  thereto  which  are 
identical  to  or  at  least  as  effective  as 
Federal  standards.  The  State's  law  and 
regulations,  previously  approved  by 
OSHA  and  made  a  part  of  the  record  in 
this  proceeding  (Exs.  2-2  and  2-3). 
include  provisions  addressing  all  of  the 
structural  requirements  for  State 
standards  set  out  in  29  CFR  Part  1902 

In  order  to  qualify  for  final  State  plan 
approval,  a  State  program  must  be  found 
to  have  adhered  to  its  approved 
procedures  (29  CfR  1902.37(b)(2)):  to 
have  timely  adopted  identical  or  at  least 
as  effective  standards,  including 
emergency  temporary  standards  and 
standards  amendments  (29  CFR 
1902.37(b)(3)):  to  have  interpreted  its 
standards  in  a  manner  consistent  with 
Federal  interpretations  and  thus  to 
demonstrate  that  in  actual  operation 
State  standards  are  at  least  as  effective 
as  the  Federal  (29  CP'R  1902.37(b)(4)): 
and  to  correct  any  deficiencies  resulting 
from  administrative  or  judicial  challenge 
of  State  standards  (29  CFR 
1902.37(b)(5)). 

As  noted  in  the  "18(e)  Evaluation 
Report"  and  summarized  in  the  January 
16. 1985  Federal  Register  notice. 
Wyoming  has  generally  adopted  in  a 
timely  manner  standards  which  are 
identical  to  Federal  standards.  During 
the  evaluation  period,  the  State  adopted 
all  four  applicable  permanent  Federal 
standards  within  the  six  months'  time 
frame  for  response  to  Federal  actions. 
Wyoming  adopted  the  new  Federal 
Hazard  Communication  Standard  in 
August  1984  as  an  interim  standard 
pending  legislative  consideration  of  a 
different  State  standard.  In  addition 
Wyoming  repromulgated  it  Access  to 
Employee  Medical  and  Exposure 
Records  Standard  in  November  1984  to 
incorporate  OSHA  comments  and 
recommendations  regarding  its  earlier 
adopted  access  standard.  Wyoming  is 
current  in  its  response  to  Federal 
standards.  Any  prior  delays  were 
minimal  and  have  had  no  adverse 
impact  in  maintaining  Wyoming's 
performance  at  a  level  at  least  as 
effective  as  the  Federal  program.  In 
addition,  Wyoming  has  adopted  State 
standards  for  conditions,  not  covered  by 
Federal  standards,  such  as  oil  and  gas 
well  drilling,  servicing,  and  special 
servicing. 

When  a  State  adopts  Federal 
standards,  the  State's  interpretation  and 
application  of  such  standards  must 
ensure  consistency  with  Federal 
interpretation  and  application.  As 
already  noted.  Wyoming  adopts 
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standards  identical  to  Federal 
standards.  Wyoming  likewise  adopts 
standards  interpretations,  which  are 
identical  to  the  Federal  interpretations. 
OSHAs  monitoring  has  found  that  the 
State's  application  of  its  standards  is 
comparable  to  Federal  standards 
application.  No  challenges  to  standards 
have  occurred  in  Wyoming. 

Therefore,  in  accordance  with  section 
18(c)(2)  of  the  Act  and  the  pertinent 
provisions  of  29  CFFt  1902.3,  1902.4  and 
1902.37.  OSHA  finds  the  Wyoming 
program  in  actual  operation  to  provide 
for  standards  adoption,  correction  when 
found  deficient,  interpretation  and 
application,  in  a  manner  at  least  as 
effective  as  the  Federal  program. 

(2)  Variances 

A  State  plan  is  expected  to  have  the 
authority  and  procedures  for  the 
granting  of  variances  comparahle  to 
those  in  the  Federal  program  (29  CFR 
1902.4(b)(2)(iv)).  The  Wyoming  State 
plan  contains  suc*^  provisions  in  both 
law  and  regulations  which  have  been 
previously  approved  by  OSMA.  In  order 
to  qualify  for  Hnal  State  plan  approval 
permanent  variances  granted  must 
assure  employment  equally  as  safe  and 
healthful  as  would  be  provided  by 
compliance  with  the  standard  (29  CFR 
1902.37(b)(6)):  temporary  variances 
granted  must  assure  compliance  as  early 
as  possible  and  provide  appropriate 
interim  employee  protection  (29  CFR 
1902.37(b)(7)).  As  noted  in  the  18(e) 
Evaluation  Report  and  the  |anuary  16 
notice,  Wyoming  granted  one  permanent 
variance  during  the  18(e)  evaluation 
period.  The  action  on  this  request  was  in 
accordance  with  the  State's  procedures 
and  the  granted  variance  provided 
protection  equivalent  to  that  provided 
under  the  standard. 

Accordingly,  OSHA  finds  that  the 
Wyoming  program  effectively  grants 
variances  from  its  occupational  safety 
and  health  standards. 

(3)  Enforcement 

Section  18(c)(2)  of  the  Act  and  29  CFR 
1902.3(d)(1)  require  a  State  program  to 
provide  a  program  for  enforcement  of 
State  standards  which  is  and  will 
continue  to  be  at  least  as  effective  in 
providing  safe  and  healthful 
employment  and  places  of  employment 
as  the  Federal  program.  The  State  must 
require  employer  and  employee 
compliance  with  all  applicable 
standards,  rules  and  orders  (29  CHI 
1902.3(d)(2))  and  must  have  the  legal 
authority  for  standards  enforcment 
including  compulsory  process  (29  CFR 
1902.4(c)(2)). 

The  Wyoming  law  (Wyomin^Statutes 
27-11-loi  to  27-11-114)  and 


implementing  regulations  previously 
approved  by  OSHA  establish  employer 
and  employee  compliance  responsibility 
and  contain  legal  authority  for 
standards  enforcement  in  terms 
substantially  identical  to  those  in  the 
Federal  Act.  In  order  to  be  qualified  for 
final  approval,  the  State  must  have 
adhered  to  all  approved  procedures 
adopted  to  ensure  an  at  least  as 
effective  compliance  program  (29  CFR 
1902.37(b)(2)).  The  "18(e)  Evaluation 
Report"  shows  no  lack  of  adherence  to 
such  procedures. 

(a)  Inspections.  A  plan  must  provide 
for  inspection  of  covered  workplaces, 
including  in  response  to  complaints, 
where  there  are  reasonable  grounds  to 
believe  a  hazard  exists  (29  CFR 
1902.4(c)(2)(i)).  As  noted  in  the  January 
14.  1985  Federal  Register  notice. 
Wyoming  follows  a  complaint  response 
policy  similar  to  the  Federal.  Data 
contained  in  the  18(e)  Evaluation  Report 
indicates  that  60.3%  of  the  safety 
complaints  and  7l.4'V,  of  the  health 
complaints  resulted  in  inspections. 

In  order  to  qualify  for  final  approval, 
the  State  program,  as  implemented,  must 
allocate  sufficient  resources  toward 
high-hazard  workplaces  while  providing 
adequate  attention  to  other  covered 
workplaces  (29  CFR  lM02.37(b)(8)).  The 
]H(e)  Evaluation  Report  indicates  that 
91.0%  of  State  programmed  safety  and 
61.5%  of  programmed  health  (general 
schedule]  inspections  during  October 
1982  through  March  1984  were 
conducted  in  high-hazard  industries.  The 
percentage  of  programmed  safety 
inspections  is  below  the  comparable 
Federal  level  during  the  evaluation 
period  due  only  to  economic  conditions. 
Wyoming's  high-hazard  industries  of  oil 
and  gas  well  drilling,  extraction,  and 
servicing:  manufacturing:  and 
construction  have  collectively 
experienced  a  34%  to  54%  reduction  in 
employment.  Programmed  health 
inspections  are  low  because  (here  was  a 
State-wide  16%  decline  in  employment 
in  the  State's  chemical  and  allied 
products  industry.  (Evaluation  Report,  p. 

9) 

The  AFL-CIO  (Ex.  4-14)  commented 
that  Wyoming  conducts  fewer  scheduled 
health  inspections  in  high-hazard 
industries  than  the  Federal  average  and 
exempts  employers  from  these 
inspections  under  certain  conditions. 
Wyoming  in  its  response  (Ex.  4-17) 
indicated  that  inspections  are  made  in 
those  high-hazard  industries  that  exist 
in  the  State.  Wyoming  is  not  a  highly 
industrialized  State,  and  it  does  not 
have  many  of  the  high-hazard  industries 
present  which  are  available  to  Federal 
OSHA  for  inspection:  for  example, 
foundries,  cotton  mills,  steel  mills,  etc. 


The  State  also  explained  that 
Wyoming's  exemption  program  does 
remove  certain  employers  from 
programmed  health  inspections. 
However,  this  is  done  only  after  a 
comprehensive  health  and  safety  visit  is 
conducted  and  all  hazards  corrected. 

(b)  Employee  Notice  and  Participation 
in  Inspections.  In  conducting  inspections 
the  State  plan  must  provide  an 
opportunity  for  employees  and  their 
representatives  to  point  out  possible 
violations  through  such  means  as 
employee  accompaniment  or  interviews 
with  employees  (29  CFR  1902.4(c)(2)(ii)). 
The  State's  procedures  require 
compliance  officers  to  provide  this 
opportunity.  The  18(e)  Evaluation  and 
previous  reports  show  employee 
representatives  accompanied  inspectors 
or  employees  were  interviewed  on  100% 
of  initial  inspections,  and  OSHA  has 
concluded  that  employee  representation 
is  properly  provided  in  State 
inspections. 

In  addition,  the  State  plan  must 
provide  that  employees  be  informed  of 
their  protections  and  obligations  under 
the  Act  by  such  means  as  the  posting  of 
notices  (29  CFR  1902.4(c)(2)(iv)),  and 
provide  that  employees  have  access  to 
information  on  their  exposure  to 
regulated  agents  and  access  to  records 
of  the  monitoring  of  their  exposure  to 
such  agents  (29  CFR  1902.4(c)(vi)). 

To  inform  employees  and  employers 
of  their  protections  and  obligations, 
Wyoming  requires  that  a  poster,  which 
was  previously  approved  by  OSHA  (41 
FR  30329).  be  displayed  in  all  covered 
workplaces.  Requirements  for  the 
posting  of  the  poster  and  other  notices, 
such  as  citations,  contests,  hearings  and 
variance  applications,  are  set  forth  in 
the  previously  approved  State  law  and 
regulations  which  are  substantially 
identical  to  Federal  requirements. 
Information  on  employee  exposure  to 
regulated  agents  and  access  to  medical 
and  monitoring  records  is  provided 
through  State  standards,  including  the 
Access  to  Employee  Exposure  and 
Medical  Records  standard.  The  18(e) 
Evaluation  Report  indicates  posting 
violations  were  cited  in  104  inspections. 
Federal  OSHA  evaluation  concluded 
that  the  State  performance  is 
satisfactory. 

(c)  Nondiscrimination.  A  State  is 
expected  to  provide  appropriate 
protection  to  employees  against 
discharge  or  discrimination  for 
exercising  their  rights  under  the  State's 
program  including  provision  for 
employer  sanctions  and  employee 
confidentiality  (29  CFR  1902.4(c)(2)(v)). 
The  Wyoming  law  and  regulations 
provide  for  discrimination  protection 
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which  is  at  least  as  effective  as  the 
Federal.  The  State  investigated  six 
discrimination  complaints  during  the 
evaluation  period.  The  investigations 
were  complete,  thorough,  and  handled  in 
a  satisfactory  manner.  Federal 
evaluation  of  the  cases  indicates  that 
the  State  action  was  satisfactory 
(Evaluation  Report,  p.  20). 

(d)  Restraint  of  lin\ninent  Dangers: 
Protection  of  Trade  Secrets.  A  State 
plan  is  required  to  pflovide  for  the 
prompt  restraint  of  iitimment  danger 
situations  (29  CFR  1902.4(c)(2)(vii).  and 
to  provide  adequate  feafcguards  for  the 
protection  of  trade  secrets  (29  CFR 
19(12  4(c!(2)(viii)).  Thp  State  has 
provisions  concerning  imminent  danger 
and  protection  of  tiape  secrets  in  its 
law.  regulations  andjfield  operations 
manual  which  are  sitnilar  to  the  Federal. 
The  18(e)  Evaluation  Report  indicates 
that  there  were  no  imminent  danger 
situations  identified  during  the 
evaluation  period.  Nb  Complaints  About 
State  Program  Admihistration 
(CASPA's)  have  been  received 
concerning  trade  sedrets  during  the 
reporting  period. 

(e)  Ri^ht  of  Entry:  Advance  Not  ice.  A 
State  program  is  expected  to  have 
authority  for  right  of  entry  to  in|pect 
and  compulsory  protess  to  enforce  such 
right  equivalent  to  the  Federal  program 
(section  18(c)(3)  of  the  Act  and  29  CFR 
1902.3(e)).  Likewise,  a  State  is  expected 
to  prohibit  advance  Jiotice  of  inspection, 
allowing  exception  tjiereto  no  broader 
than  in  the  Federal  program  (29  CFR 
1902.3(r)).  Section  27!-ii-65  of  the 
Wyoming  Occupational  Health  and 
Safety  Act  authorizes  the  Administrator 
or  his  representative  to  enter  and 
inspect  all  covered  workplaces  in  terms 
.substantially  identical  to  those  in  the 
Federal  Act.  In  addition,  section  27-11- 
108(a)  authorizes  the  Administrator  to 
petition  the  District  Court  for  an  order  to 
permit  entry  into  such  establishments 
that  have  refused  entry  for  the  purpose 
of  inspection  or  investigation.  The 
Wyoming  law  likewise  prohibits 
advance  notice,  and  implementing 
procedures  for  exceptions  to  this 
prohibition  are  generally  identical  to  the 
Federal. 

In  order  to  be  found  qualified  fur  final 
approval,  a  State  is  expected  to  take 
action  to  enforce  its  right  of  entry  when 
denied  (29  CFR  1902.37(b)(9))  and  to 
adhere  to  its  advance  notice  procedures. 
The  18(e)  Evaulation  Report  shows  that 
Wyoming  received  9  denials  of  entry 
and  warrants  were  obtained  for  all  9 
cases.  The  State's  use  of  its  procedures 
was  found  to  be  proper.  (Evaluation 
Report,  p.  13).  There  were  six  instances 
of  advance  notice.  No  problem  with  its 


use  was  indicated  during  the  evaluation 
period  (Evaluation  Report,  p.  14). 

(f)  Citations,  Penalties,  and 
Abatement.  A  State  plan  is  expected  to 
have  authority  and  procedures  for 
promptly  notifying  employers  and 
employees  of  violations  identified 
during  inspectioA.  for  the  proposal  of 
effective  first-instance  sanctions  against 
employers  found  in  violation  of 
standards  and  for  prompt  employer 
notification  of  such  penalties  (29  CFR 
1902.4(c)(2)  (x)  and  (xi)).  The  Wyoming 
plan  through  its  law,  regulations  and 
field  operations  manual,  which  have  all 
been  previously  approved  by  OSHA. 
has  established  a  system  similar  to  the 
Federyl  for  prompt  issuance  of  citations 
to  employers  delineating  violations  and 
establishing  reasonable  abatement 
periods,  requiring  posting  of  such 
citations  for  employee  information  and 
proposing  penalties. 

In  order  to  be  qualined  for  final 
approval,  the  State,  in  actual  operation, 
must  be  found  to  conduct  competent 
inspections  in  accordance  with 
approved  procedures  and  to  obtain 
adequate  information  to  support 
resulting  citations  (29  CFR 
1902.37{b)(10)),  to  issue  citations, 
proposed  penalties  and  failure-to-abate 
notifications  in  a  timely  manner  (29  CFR 
1902.37(b)(ll)),  to  propose  penalties  for 
first  instance  violations  that  are  at  least 
as  effective  as  those  under  the  Federal 
program  (19  CFR  1902.37(b)fl2)),  and  to 
ensure  abatement  of  hazards  including 
issuance  of  failure  to  abate  notices  and 
appropriate  penalties  (29  CFR 
1902.37(b)(13)).  Comparison  of  Federal 
and  State  data,  as  discussed  in  the  18(e) 
Evaluation  Report  shows  that  the  State 
finds  a  comparable  number  of  violations 
per  initial  inspection  (2.4).  Additionally, 
data  showed  State  percentages  of  not- 
in-compliance  programmed  inspections 
for  safety  (69.4%)  was  comparable  to 
Federal  OSHA:  however  health  (81.7Vb) 
far  exceeded  Federal  OSHA.  Neither  the 
data  nor  any  comments  suggest  that  the 
State  has  any  problem  in  adequately 
documenting  inspections  to  support 
citations.  Wyoming's  lapse  time  from 
inspection  to  issuance  of  citation  was 
timely  and  averaged  5.6  days  for  safety 
and  3.1  days  for  health  (Appendix  A  to 
Evaluation  Report,  p.  35). 

During  the  18(e)  evaluation  period 
penalty  levels  for  serious  violations 
were  $208  for  safety  and  $229  for  health. 
Wyoming  conducts  a  higher  proportion 
of  follow-up  inspections  than  does 
Federal  OSHA  (5.8%  of  not-in- 
compliance  inspections).  Abatement 
periods  are  generally  shorter  than 
Federal  (3.4  days  for  safety,  3.6  days  for 
health.)  Wyoming  attempts  to  document 


abatement  within  30  days  for  all  serious, 
willful  and  repeat  violations.  The  18(e) 
Evaluation  Report  indicates  acceptable 
performance  (pp.  16-18). 

(g)  Contested  Cases.  In  order  to  be 
considered  for  initial  approval  and 
certification,  a  State  plan  must  have 
authority  and  procedures  for  employer 
contest  of  citations,  penalties  and 
abatement  rquirements  at  full 
administrative  or  judicial  hearings. 
Employees  must  also  have  the  right  to 
contest  abatement  periods  and  the 
opportunity  to  participate  as  parties  in 
all  proceedings  resulting  from  an 
employer's  contest  (29  CF'R 
1902.4(c)(2)(xii)).  Wyoming's  procedures 
for  employer  contest  of  citations, 
penalties  and  abatement  requirements 
and  for  ensuring  employee  rights  are 
contained  in  the  law.  regulations  and 
field  operations  manual  made  a  part  of 
the  record  in  this  proceeding  and  are 
substantially  identical  to  the  Federal 
procedures.  Appeals  of  citations, 
penalties  and  abatement  periods  are 
heard  by  an  independent  hearing  officer 
of  the  Occupational  Health  and  Safety 
Review  Commission.  Decisions  of  the 
Commission  may  be  further  appealed  to 
the  State  District  Court.  Nineteen 
inspections  during  October  12. 1982 
through  March  31. 1984  resulted  in 
contests.  OSHA's  evaluation  of  these 
cases  supported  the  conclusion  that  the 
State's  enforcement  actions  are 
adequately  supported  (Evaluation 
Report,  p.  19). 

To  qualify  for  final  approval,  the  State 
must  seek  review  of  any  adverse 
adjudications  and  take  action  to  correct 
any  enforcement  program  deficiencies 
resulting  from  adverse  administrative  or 
judicial  determinations  (29  CFR 
1902.37(b)(14)).  As  discussed  in  the 
History  of  the  Wyoming  plan  above,  in 
1980  Wyoming  obtained  legislative 
correction  of  a  deficiency  identified  in 
its  system  for  assessing  and  collecting 
penalties.  Accordingly,  OSHA  finds  that 
the  Wyoming  plan  effectively  reviews 
contested  cases. 

(h)  Enforcement  Conclusion.  !.n 
summary,  the  Assistant  Secretary  finds 
that  enforcement  operations  provided 
under  the  Wyoming  plan  are 
competently  planned  and  conducted, 
and  are  overall  at  least  as  effective  as 
Federal  OSHA  enforcement. 

(4)  Public  Employee  Program 

Section  18(c)(6)  of  the  Act  requires 
that  a  State  which  has  an  approved  plan 
must  maintain  an  effective  and 
comprehensive  occupational  safety  and 
health  program  applicable  to  all 
employees  of  public  agencies  of  the 
State  and  its  political  subdivisions. 
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which  program  must  be  as  effective  as 
the  standards  contained  in  an  approved 
plan.  29  CFR  1902.3(i)  requires  that  a 
State's  program  for  public  employees  be 
as  effective  as  the  States  program  for 
private  employees  covered  by  the  plan. 

Wyoming's  plan  provides  a  program 
in  the  public  sector  which  is  identical  to 
that  in  the  private  sector,  except  that 
public  sector  employers  are  not 
assessed  monetary  penalties,  but  are 
required  to  abate  cited  violations.  The 
Slate  conducted  44  inspections  in  the 
public  sector  and  cited  141  violations. 
The  proportion  of  inspections  dedicated 
to  the  public  sector  (.7%  of  total 
inspections  in  the  evaluation  period) 
was  considered  sufficient  to  the  needs 
of  public  employees,  injury  and  illness 
rates  in  the  public  sector  are 
significantly  lower  than  those  in  the 
private  sector  (4.3  combined  State  and 
local  government  all  case  rate  and  1.8 
combined  State  and  local  government 
lost  workday  case  rate  in  19d2). 

Because  the  State  treats  the  public 
sector  in  nearly  the  same  manner  as  the 
private  sector,  as  evidenced  by  its 
written  procedures,  which  are 
applicable  to  all  covered  employees, 
public  or  private,  and  since  monitoring 
indicates  similar  performance  in  the 
public  and  private  sectors.  OSH.A 
concludes  that  the  Wyoming  program 
meets  the  criterion  in  29  CFR  1902.3(j). 

(5)  Staffing  and  Resources 

Section  18(c)(4)  of  the  Act  requires 
State  plans  to  provide  the  qualified 
personnel  necessary  for  the  enforcement 
of  standards.  In  accordance  with  29  CFR 
1902.37(b)(1).  one  factor  which  OSHA 
must  consider  in  evaluating  a  plan  for 
final  approval  is  whether  the  State  has  a 
sufficient  number  of  adequately  trained 
and  competent  personnel  to  discharge 
its  responsibilities  under  the  plan. 

Wyoming  has  committed  itself  to 
funding  the  State  share  of  salaries  for  6 
safety  inspectors  and  2  health 
enforcement  officers  as  evidenced  by 
the  FY  1884  .Application  for  Federal 
AssisMr  -e  (Ex.  2-6)  as  well  as  its 
subsequently  FY  1985  application.  These 
compliance  staffing  levels  meet  the 
revised  benchmarks  proposed  for 
Wyoming. 

As  noted  in  the  Federal  Register 
notice  announcing  certification  of  the 
completion  of  development  steps  for 
Wyoming  (45  FR  85739).  all  personnel 
under  the  plan  meet  civil  service 
requirements  under  the  State  merit 
system,  which  was  found  to  be  in 
substantial  conformity  with  the 
Standards  for  a  Merit  System  of 
Personnel  Administration  by  the  U.S. 
Civil  Service  Commission 


The  State  provides  continuing  training 
for  its  staff.  "The  Evaluation  Report 
noted  that  the  State  provided  formal 
training  for  all  professional  employees 
(Evaluation  Report,  p.  7). 

Because  Wyoming  has  allocated 
sufficient  enforcement  staff  to  meet  the 
revised  benchmarks  for  that  State,  and 
personnel  are  trained  and  competent, 
the  requirements  for  final  approval  set 
forth  in  29  CFR  1902.37(b)(1).  and  in  the 
1978  Court  Order  in  AFL-CIO  v. 
Marshall,  supra,  are  being  met  by  the 
Wyoming  plan. 

Section  18(c)(5)  of  the  Act  requires 
that  the  State  devote  adequate  funds  to 
administration  and  enforcement  of  its 
standards.  The  Wyoming  plan  was 
funded  at  $371,534  in  FY  1934.  (50%  of 
the  funds  were  provided  by  Federal 
OSHA  and  50%  were  provided  by  the 
State.) 

As  noted  in  the  Evaluation  Report. 
Wyoming  s  funding  appears  sufficient  in 
absolute  terms,  moreover,  the  State's 
expenditures  per  covered  employees  are 
comparable  to  Federal  OSH.A. 
(Evaluation  Report,  p.  22).  On  this  basis. 
OSHA  finds  that  Wyoming  has  provided 
sufficient  funding  for  the  various 
activities  carried  out  the  under  the  plan. 

(0)  Records  and  Reports 

State  plans  must  assure  that 
employers  in  the  State  submit  reports  to 
the  Secretary  in  the  same  manner  as  if 
the  plan  were  not  in  effect  (section 
18(c)(7)  of  the  Act  and  29  CFR  1902.3(k)). 
The  plan  must  also  assurances  that  the 
designated  agency  will  make  such 
reports  to  the  Secretary  in  such  form 
and  containing  such  information  as  he 
may  from  time  to  time  require  (section 
18(c)(8)  of  the  act  and  29  CFR  1902.3(1)). 

Wyoming's  employer  recordkeeping 
requirements  are  substantially  identical 
to  those  of  Federal  OSHA.  except  that 
Wyoming  has  elected  not  to  adopt  the 
Federal  recordkeeping  exemption  and 
requires  all  employers  to  maintain 
records:  and.  the  State  participates  in 
the  BLS  Annual  Survey  of  Occupational 
Illnesses  and  Injuries.  As  nu'.ed  in  the 
January  16  proposal,  the  Stute 
participates  and  has  assured  is 
continuing  participation  with  OSHA  in 
the  Federal-Slate  Unified  Management 
Information  System  as  a  means  of 
providing  reports  on  its  activities  to 
OSHA. 

For  the  foregoing  reasons.  OSHA 
finds  that  Wyoming  has  met  the 
requirements  of  sections  18(c)  (7)  and  (8) 
of  the  Act  on  employer  and  State  reports 
to  the  Secretary. 

(7)  Voluntary  Compliance  Program 

A  State  plan  is  required  to  undertake 
programs  to  encourage  voluntary 


compliance  by  employers  by  such 
means  as  conducting  training  and 
consultation  with  employers  and 
employees  (29  CFR  1902.4(c)(2)  (xiii)). 

During  the  18(e)  evaluation  period, 
Wyoming  provided  training  to  742 
employers  and  supervisors  and  421 
employees.  Of  the  employees  trained, 
20"i  were  in  high  hazard  industries 
(Evaluation  Report,  p  6). 

Wyoming  provides  public  sector  on- 
site  consultative  services  to  employers 
under  its  approved  State  plan.  (The 
State's  on-site  consultation  program  for 
the  private  sector  is  conducted  apart 
from  the  State  plan  under  an  agreement 
with  OSHA  under  section  7(c)(1)  of  the 
OSHA  Act.) 

Accordingly.  OSHA  finds  that 
Wyoming  has  established  and  is 
administering  an  effective  voluntary 
compliance  program. 

(8)  Injury  and  Illness  Statistics 

As  a  factor  in  its  18(e)  determination. 
OSHA  must  consider  the  Bureau  of 
Labor  Statistics  Annual  Occupational 
Safety  and  Health  Survey  and  other 
available  Federal  and  State 
measurements  of  program  impact  on 
worker  safety  and  health  (29  CFR 
1902.37(b)(15)).  As  noted  in  the  18(e) 
Evaluation  Report.  Wyoming's 
reportable  injury  and  illness  rates  in 
absolute  terms  are  slightly  higher  than 
Federal  averages. 

Both  the  BLS  all  case  rate  for 
Wyoming  (7.6)  and  lost  workday  case 
rale  (3.6)  were  slightly  higher  than  rates 
in  States  where  Federal  OSHA  provided 
enforcement  coverage  in  1982.  However, 
the  overall  trend  in  worker  safety  and 
health  injury  and  illness  rates  since  1973 
compares  favorably  to  that  under  the 
Federal  program  (Evaluation  Report,  p. 
23). 

The  AFL-CIO  commented  (4-14)  that 
in  Wyoming  all  categories  except  one 
exceeded  the  Federal  averages  for  injury 
and  illness  and  lost  workday  case  rates. 
The  lost  workday  case  rate  in 
manufacturing  was  particularly  high. 
Wyoming  explained  in  its  response  that 
because  of  its  specific  industry  mix  and 
size  of  establishments.  Wyoming 
believes  that  the  State  cannot  be 
effectively  compared  to  the  Federal 
average.  Furthermore,  the  manufacturing 
lost  workday  case  rates  show  a  steady 
decline  for  1979.  6.9: 1980.  66;  1981.  6.0: 
1982.  5.9  (Ex.  4-17). 

Considering  the  State's  overall  decline 
in  injury  and  illness  rates,  OSHA  finds  a 
favorable  comparison  between 
Wyoming's  trends  in  injury  and  -llness 
statistics  and  those  in  States  with 
Federal  enforcement. 
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Decision 

OSHA  has  carefully  reviewed  the 
record  developed  during  the  above 
described  proceedings,  including  all 
comments  received  thereon.  The  present 
Federal  Register  documents  sets  forth 
the  findings  and  conclusions  resulting 
from  this  review. 

In  light  of  all  the  facts  presented  on 
the  record,  the  Assistant  Secretary  has 
determined  that  (1)  the  revised 
compliance  staffing  levels  proposed  for 
Wyoming  meet  the  requirements  of  the 
1978  Court  Order  in  AFL-CIO  v. 
Marshal!  in  providing  the  number  of 
safety  and  health  compliance  officers 
necessary  for  a  "fully  effective" 
enforcement  program,  and  (2)  the 
Wyoming  State  plan  for  occupational 
health  and  safety  in  actual  operation, 
which  has  been  monitored  for  at  least 
one  year  subsequent  to  certification,  is 
at  least  as  effective  as  the  Federal 
program  and  meets  the  statutory  criteria 
for  State  plans  in  section  18(e)  of  the  Act 
and  implementing  regulations  at  29  CFR 
Part  1902.  Therefore,  the  revised 
compliance  staffing  benchmarks  of  6 
safety  and  2  health  are  approved  and 
the  Wyoming  State  plan  is  hereby 
granted  final  approval  under  section 
18(e)  of  the  Act  and  implementing 
regulations  at  29  CFR  Part  1902,  effective 
June  27.  1985. 

Under  this  18(e)  determination. 
Wyoming  will  be  expected  to  maintain  a 
State  program  which  will  continue  to  be 
at  least  as  effective  as  operations  under 
the  Federal  program  in  providing 
employee  safety  and  health  at  covered 
workplaces.  This  requirement  includes 
submitting  all  required  reports  to  the 
Assistant  Secretary  as  well  as 
submitting  plan  supplements 
documenting  State  initiated  program 
changes,  changes  required  in  response 
to  adverse  evaluation  findings,  and 
responses  to  mandatory  Federal 
program  changes.  In  addition,  Wyoming 
must  continue  to  allocate  sufficient 
safety  and  health  enforcement  staff  to 
meet  the  benchmarks  for  State  staffing 
established  by  the  Department  of  Labor, 
or  any  revision  to  those  benchmarks. 
Effect  of  Decision        | 

The  determination  that  the  criteria  set 
forth  in  section  18(c)  of  the  Act  and  29 
CFR  Part  1902  are  being  applied  in 
actual  operations  under  the  Wyoming 
plan  terminates  OSHA  authority  for 
Federal  enforcement  of  its  standards  in 
Wyoming,  in  accordance  with  section 
18(e)  of  the  Act,  in  those  issues  covered 
under  the  State  plan.  Section  18(e) 
provides  that  upon  making  this 
determination  "the  provisions  of 
sections  5(a)(2),  8  (except  for  the 
purpose  of  carrying  out  subsection  (f)  of 


this  section),  9, 10, 13,  and  17.  and 
standards  promulgated  under  section  6 
of  this  Act.  shall  not  apply  with  respect 
to  any  occupational  safety  or  health 
issues  covered  under  the  plan,  but  the 
Secretary  may  retain  jurisdiction  under 
the  above  provisions  in  any  proceeding 
commenced  under  section  9  or  10  before 
the  date  of  determination." 

Accordingly.  Federal  authority  to 
issue  citations  for  violation  of  OSHA 
standards  (sections  5(a)(2)  and  (9);  to 
conduct  inspections  (except  those 
necessary  to  conduct  evaluations  of  the 
plan  under  section  18(f).  and  other 
inspections,  investigations  or 
proceedings  necessary  to  carry  out 
Federal  responsibilities  which  are  not 
specifically  preempted  by  section  18(e)) 
(section  8);  to  conduct  enforcement 
proceedings  in  contested  cases  (section 
10);  to  institute  proceedings  to  correct 
imminent  dangers  (section  13);  and  to 
propose  civil  penalties  or  initiate 
criminal  proceedings  for  violations  of 
the  Federal  Act  (section  17)  is 
relinquished  as  of  the  effective  date  of 
this  determination.  (Because  of  the 
effectiveness  of  the  Wyoming  plan, 
there  has  been  no  exercise  of  concurrent 
Federal  enforcement  authority  in  issues 
covered  by  the  plan  since  the  signing  of 
the  Operational  Status  Agreement  in 
December  1981.) 

Federal  authority  under  provisions  of 
the  Act  not  listed  in  section  18(e)  are 
unaffected  by  this  determination.  Thus, 
for  example,  the  Assistant  Secretary 
retains  his  authority  under  section  11(c) 
of  the  Act  with  regard  to  complaints 
alleging  discrimination  against 
employees  because  of  the  exercise  of 
any  right  afforded  to  the  employee  by 
the  Act  although  such  complaints  may 
be  initially  referred  to  the  State  for 
investigation.  Jurisdiction  over  any 
proceeding  initiated  by  OSHA  under 
sections  9  and  10  of  the  Act  prior  to  the 
date  of  this  final  determination  remains 
a  Federal  responsibility.  The  Assistant 
Secretary  also  retains  his  authority 
under  section  6  of  the  Act  to  promulgate, 
modify  or  revoke  occupational  safety 
and  health  standards  which  address  the 
working  conditions  of  all  employees, 
including  those  in  States  which  have 
received  an  affirmative  18(e) 
determination.  In  the  event  that  a  State's 
18(e)  status  is  subsequently  withdrawn 
and  Federal  authority  reinstated,  all 
Federal  standards,  including  any 
standards  promulgated  or  modified 
during  the  18(e)  period,  would  be 
Federally  enforceable  in  the  State. 

In  accordance  with  section  18(e),  this 
determination  relinquishes  Federal 
OSHA  authority  only  with  regard  to 
occupational  safety  and  health  issues 


covered  by  the  Wyoming  plan,  and 
OSHA  retains  full  authority  over  issues 
which  are  not  subject  to  State 
enforcement  under  the  plan.  Thus,  for 
example.  Federal  OSHA  retains  its 
authority  to  enforce  all  provisions  of  the 
Act.  and  all  Federal  standards,  rules  or 
orders  which  relate  to  safety  or  health  in 
private  sector  maritime  employment, 
since  the  issues  of  maritime  safety  and 
health  are  excluded  from  coverage 
under  the  Wyoming  plan,  as  well  as  to 
activities  at  the  Warren  Air  Force  Base 
and  private  sector  hazardous  waste 
disposal  facilities  designated  as 
Superfund  sites.  In  addition.  Federal 
OSHA  may  subsequently  initiate  the 
exercise  of  jurisdiction  over  any  issue 
(hazard,  industry,  geographical  area, 
operation  or  facility)  for  which  the  State 
is  unable  to  provide  effective  coverage 
for  reasons  not  related  to  the  required 
performance  or  structure  nf  the  State 
plan. 

As  provided  by  section  18(f)  of  the 
Act.  the  Assistant  Secretary  will 
continue  to  evaluate  the  manner  in 
which  the  State  is  carrying  out  its  plan. 
Section  18(f)  and  regulations  at  29  CFR 
Part  1955  provide  procedures  for  the 
withdrawal  of  Federal  approval  should 
the  Assistant  Secretary  find  that  the 
State  has  substantially  failed  to  comply 
with  any  provision  or  assurance 
contained  in  the  plan.  Additionally,  the 
Assistant  Secretary  is  required  to 
initiate  proceedings  to  revoke  an  18(e) 
determination  and  reinstate  concurrent 
Federal  authority  under  procedures  set 
forth  in  29  CFR  1902.47.  et  seq..  if  his 
evaluations  show  that  the  State  has 
substantially  failed  to  maintain  a 
program  which  is  at  least  as  effective  as 
operations  under  the  Federal  program, 
or  if  the  State  does  not  submit  program 
change  supplements  to  the  Assistant 
Secretary  as  required  by  29  CFR  Part 
1953. 

Explanation  of  Changes  to  29  CFR  Part 
1952 

29  CFR  Part  1952  contains,  for  each 
State  having  an  approved  plan,  a 
subpart  generally  describing  the  plan 
and  setting  forth  the  Federal  approval 
status  of  the  plan.  29  CFR  1902.43(a)(3) 
requires  that  notices  of  affirmative  18(e) 
determinations  be  accompanied  by 
changes  to  Part  1952  reflecting  the  final 
approval  decision.  This  notice  makes 
several  changes  to  Subpart  BB  of  Part 
1952  to  reflect  the  final  approval  of  the 
Wyoming  plan. 

A  new  §  1952.343.  Compliance  staffing 
benchmarks,  has  been  added  to  reflect 
the  approval  of  the  1984  revised 
benchmarks  for  Wyoming. 
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A  new  5  1952.344.  Final  approval 
determination,  has  been  added  to  reflect 
the  determination  granting  final 
approval  of  the  plan.  The  new  paragraph 
contains  a  more  accurate  description  of 
the  scope  of  the  plan  than  the  one 
contained  in  the  initial  approval 
decision. 

A  newly  redesignated  §  1952.345. 
Level  of  Federal  enforcement,  hds  been 
revised  to  reflect  the  State's  18(e)  status. 
1  he  new  paragraph  replaces  former 
§  1952.342.  which  described  the 
reldiionship  of  State  and  Federal 
enfiircement  under  an  Operational 
Status  Agreement  which  was  entered 
into  on  December  10.  1981.  Federal 
concurrent  enforcement  authority  has 
been  relm'juished  as  pari  of  the  piesent 
18(e)  determination  for  VVyomir.g.  .ind 
the  Operational  Status  Asreemeit  is  no 
longer  in  effect.  §  1952.345  describes  the 
issues  where  Federal  authority  has  been 
terminated  and  the  issues  where  it  has 
been  retained  in  accordance  with  the 
discussion  of  the  effects  of  the  18(e) 
determination  set  forth  earlier  in  the 
present  Federal  Register  notice. 

While  most  of  tho  existing  Subpart  BB 
ha.s  been  retained,  paragraphs  within 
the  subpart  have  been  rearranged  and 
renumbered  so  that  the  major  steps  in 
the  development  of  the  plan  (initial 
approval,  developmental  steps, 
certification  of  completion  of 
developmental  steps  and  final  plan 
approval)  are  set  forth  in  chronological 
order.  Related  editorial  changes  to  the 
subpart  include  modification  of  the 
heading  of  S  1952.340.  to  clearly  identify 
the  1974  initial  plan  approval  decision  to 
which  it  relates,  and  deletion  of  former 
§  1952.345.  which  pertained  to  approval 
of  miscellaneous,  unrelated  plan 
changes.  The  addresses  of  locations 
where  State  plan  documents  may  be 
inspected  have  been  updated  and  are 
found  in  §  1952.346. 

Regulatory  Flexibility  Act 

OSM.A  certifies  pursuant  to  the 
Regulatory  Act  of  1980  (5  U  S.C.  601,  et 
seq.]  that  this  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substarti  il  number  of  small  entities. 
Final  approval  will  not  place  small 
employers  in  Wyoming  under  any  new 
or  different  requirements  nor  would  any 
additional  burden  be  placed  upon  the 
State  government  beyond  the 
responsibilities  already  assumed  as  part 
of  the  approved  plan.  A  certification  to 
this  effect  was  forwarded  previously  to 
the  Chief  Counsel  for  Advocacy.  Small 
business  Administration. 


List  of  Subiecis  in  29  CFR  Part  1952 

Intergovernmental  relations.  Law 
enforcement.  Occupational  safety  and 
health. 

Signed  ai  Washington.  D.C..  this  27th  day 
of  June  1985. 
Robert  .\.  Rowland. 

Assijtanl  !i*;crftary. 

PART  19^2— (AMENDED  I 

Accordingly,  Subpart  BB  of  29  CFR 
Part  1952  is  hereby  amended  as  follows: 

1.  The  authority  citation  for  Part  1952 
continues,  to  read: 

Authority:  Sec  18.  M  Stal.  1608  (29  U  S.C. 
m~]:  29  CKR  P^rt  1902.  SecreHrv  of  Labor's 
OrJor  No  *-H.^  (48  KR  3.57361 

§  1952  345    I  Removed  I 

2.  Section  1952.345.  Changes  to 
approved  plans,  is  removed 

§  1952.340    I  Amended  I 

3.  Section  1952.340  is  amended  by 
revising  the  heading  to  read:  §  1952  310 
Description  of  the  plan  as  initially 
approved. 

§§  1952.341.  19.S2  342.  1952.343.  and 
1952.344  (Redesignated  as  1952.346. 
1952.345. 1952.341.  and  1952  342. 
respectively) 

§  19S2.341     IRedeeignared  as  §  1952.3461 

4.  Section  19.52.341  Redesignated  as 
§  1952.346 

§  1952.342    (Redesignated  as  §  1952.345) 

5.  Section  1952.342  Redesignated  as 
§  1952.345 

§  1952.343    I  Redesignated  as  §  1952.341 1 

6.  Section  1952.;i43  Redesignated  as 
S  1952.341 

§  1952.344    (Redesignated  as  §  1952.342) 

7.  Section  1952. .'i44  Redesignated  as 
S  1952.342 

8.  The  Table  of  contents  for  Part  1952. 
Subpart  BB.  is  revised  to  read  as 
follows: 

Subpart  BB— Wyoming 

1932.340  Description  of  the  plan  as  initially 
approved. 

1952.341  Development  schedule. 

1952.342  Completion  of  developmental  steps 
and  certification. 

1952  343  Compliance  staffing  benchmari(s. 

1952.344  Final  appruvui  determination. 

1952  345  Level  ot  Federal  Fnfoi cement. 

1952  346  Where  the  plan  may  be  inspected. 

9.  New  §5  1952.343  and  1952.344  are 
added  to  read  as  follows: 

§  1952.343    Compliance  staffing 
t>enctiniarfcs. 

Under  the  terms  of  the  1978  Court 
Order  in  AFL-CIO  v.  Marshall. 


Compliance  staffing  levels  (benchmarks) 
necessary  for  a  "fully  effective  ' 
enforcement  program  were  required  to 
be  established  for  each  State  operating 
an  approved  State  plan.  In  September 
1984  Wyoming,  in  conjunction  with 
OSHA.  completed  a  reassessment  of  the 
levels  initially  established  in  1980  and 
proposed  revised  compliance  staffing 
benchmarks  of  6  safety  and  2  health 
compliance  officers.  After  opportunity 
for  pulbic  comment  and  service  on  the 
AFL-CIO.  the  Assistant  Secretary 
approved  these  revised  staffing 
requirements  on  June  27, 1985. 

§  1952.344    Final  approval  determination. 

(a)  In  accordance  with  section  18(e)  of 
the  Act  and  procedures  in  29  CFR  Part 
1902.  and  after  a  determination  that  the 
State  met  the  "fully  effective" 
compliance  staffing  benchmarks  as 
revised  in  19o4  in  response  to  a  Court 
Order  in  AFL-CIO  v.  Marshall  (CA  74- 
406).  and  was  satisfactorily  providing 
reports  to  OSHA  through  particiption  in 
the  Federal-State  Unified  Management 
Information  System,  the  Assistant 
Secretary  evaluated  actual  operations 
under  the  Wyoming  State  plan  for  a 
period  of  at  least  one  year  following 
certification  of  completion  of 
developmental  steps  (45  FR  85739). 
Based  on  the  18(e)  Evaluation  Report  for 
the  period  of  October  1982  through 
March  1984.  and  after  opportunity  for 
public  comment,  the  Assistant  Secretary 
determined  that  in  operation  the  State  of 
Wyoming's  occupational  safety  health 
program  is  at  least  as  effective  as  the 
Federal  program  in  providing  safe  and 
healthful  employment  and  places  of 
employment  and  meets  the  criteria  for 
final  State  plan  approval  in  section  18(e) 
of  the  Act  and  implementing  regulations 
at  29  CFR  Part  1902.  Accordingly,  the 
Wyoming  plan  was  granted  final 
approval  and  concurrent  Federal 
enforcement  authority  was  relinquished 
under  section  18(e)  of  the  Act  effective 
June  27. 1985. 

(b)  The  plan  which  has  received  final 
approval  covers  all  activities  of 
employers  and  all  places  of  employment 
in  Wyoming  except  for  private  sector 
maritime,  employment  on  the  Warren 
Air  Force  Base  and  at  private  sector 
hazardous  waste  disposal  facilities 
designated  as  Superfund  sites. 

(c)  Wyoming  is  required  to  maintain  a 
State  program  which  is  at  least  as 
effective  as  operations  under  the 
Federal  program;  to  submit  plan 
supplements  in  accordance  with  29  CFR 
Part  1953:  to  allocate  sufficient  safety 
and  health  enforcement  staff  to  meet  the 
benchmarks  for  State  staffing 
established  by  the  U.S.  Department  of 
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Labor,  or  any  revisions  to  those 
benchmarks:  and.  to  furnish  such  reports 
in  such  form  as  the  Assistant  Secretary 
may  from  time  to  time  require. 

10.  Newly  designated  §§  1952.345  and 
1952.346  are  revised  to  read  as  follows: 

V 
§  1952.345    Level  of  Federal  enforcement. 

(a)  As  a  result  of  the  Assistant 
Secretary's  determination  granting  final 
approval  of  the  Wyoming  plan  under 
section  18(e)  of  the  Act,  effective  June 
27. 1985,  occupational  safety  and  health 
standards  which  have  been  promulgated 
under  section  6  of  the  Act  do  not  apply 
with  respect  to  issues  covered  under  the 
Wyoming  plan.  This  determination  also 
relinquishes  concurrent  Federal  OSHA 
authority  to  issue  citations  for  violations 
of  such  standards  under  sections  5(a)(2) 
and  9  of  the  Act;  to  conduct  inspections 
and  investigations  under  section  8 
(e.xcept  those  necessary  to  conduct 
evaluation  of  the  plan  under  section 
18(0  and  other  inspections, 
investigations,  or  proceedings  necessary 
to  carry  out  Federal  responsibilities  not 
specifically  preempted  by  section  18(e)): 
to  conduct  enforcement  proceedings  in 
contested  cases  under  section  10:  to 
institute  proceedings  to  correct 
imminent  dangers  under  section  13:  and 
to  propose  civil  penalties  or  initiate 
criminal  proceedings  for  violations  of 
the  Federal  Act  under  section  17.  The 
Assistant  Secretary  retains  jurisdiction 
under  the  above  provisions  in  any 
proceeding  commenced  under  sections  9 
or  10  before  the  effective  date  of  the 
18(e)  determination. 

(b)  In  accordance  with  section  18(e), 
final  approval  relinquishes  Federal 
OSHA  authority  only  with  regard  to 
occupational  safety  and  health  issues 
covered  by  the  Wyoming  plan.  OSHA 
retains  full  authority  over  issues  which 
are  not  subject  to  State  enforcement 
under  the  plan.  Thus,  Federal  OSHA 
retains  its  authority  relative  to  safety 
and  health  in  private  sector  maritime 
activities  and  will  continue  to  enforce 
all  provisions  of  the  Act,  rules  or  orders, 
and  all  Federal  standards,  current  or 
future,  specifically  directed  to  private- 
sector  maritime  employment  (29  CFR 
Part  1915,  shipyard  employment;  Part 
1917,  marine  terminals:  Part  1918, 
longshoring:  Part  1919,  gear  certification: 
as  well  as  provisions  of  general  industry 
standards  (29  CFR  Part  1910) 
appropriate  to  hazards  found  in  these 
employments.  Federal  jurisdiction  is 
also  retained  for  employment  at  Warren 
Air  Force  Base,  at  private  sector 
hazardous  waste  disposal  facilities 
designated  as  Superfund  sites  and  with 
respect  to  Federal  Government 
employers  and  employees.  In  addition. 


any  hazard,  industry,  geographical  area, 
operation  or  facility  over  which  the 
State  is  unable  to  effectiviely  exercise 
jurisdiction  for  reasons  not  related  to 
the  required  performance  or  structure  of 
the  plan  shall  be  deemed  to  be  an  issue 
not  covered  by  the  finally  approved 
plan,  and  shall  be  subject  to  Federal 
enforcement.  Where  enforcement 
jurisdiction  is  shared  between  Federal 
and  State  authorities  for  a  particular 
area,  project,  or  facility,  in  the  interest 
of  administrative  practicability  Federal 
jurisdiction  may  be  assumed  over  the 
entire  project  or  facility.  In  either  of  the 
two  aforementioned  circumstances. 
Federal  enforcement  may  be  exercised 
immediately  upon  agreement  between 
Federal  and  State  OSHA. 

(c)  Federal  authority  under  provisions 
of  the  Act  not  listed  in  section  18(e)  is 
unaffected  by  final  approval  of  the  plan. 
Thus,  for  example,  the  Assistant 
Secretary  retains  his  authority  under 
section  11(c)  of  the  Act  with  regard  to 
complaints  alleging  discrimination 
against  employees  because  of  the 
exercise  of  any  right  afforded  to  the 
employee  by  the  Act.  although  such 
complaints  may  be  referred  to  the  State 
for  investigation.  The  Assistant 
Secretary  also  retains  his  authority 
under  section  6  of  the  Act  to  promulgate, 
modify  or  revoke  occupational  safety 
and  health  standards  which  address  the 
working  conditions  of  all  employees, 
including  those  in  States  which  have 
received  an  affirmative  lB(e) 
determination,  although  such  standards 
may  not  be  Federally  applied.  In  the 
event  that  the  State's  section  18(e) 
status  is  subsequently  withdrawn  and 
Federal  authority  reinstated,  all  Federal 
standards,  including  any  standards 
promulgated  or  modified  during  the  18(e) 
period,  would  be  Federally  enforceable 
in  that  State. 

(d)  As  required  by  section  18(f)  of  the 
Act,  OSHA  will  continue  to  monitor  the 
operations  of  the  Wyoming  State 
program  to  assure  that  the  provisions  of 
the  State  plan  are  substantially 
complied  with  and  that  the  program 
remains  at  least  as  effective  as  the 
Federal  program.  Failure  by  the  State  to 
comply  with  its  obligations  may  result  in 
the  revocation  of  the  final  determination 
under  section  18(e),  resumption  of 
Federal  enforcement,  and/or 
proceedings  for  withdrawal  of  plan 
approval. 

§  1952.346    Where  the  plan  may  be 
inspected. 

A  copy  of  the  principal  documents 
comprising  the  plan  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations:  Office 
of  State  Programs,  Occupational  Safety 


and  Health  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N3476, 
Washington,  D.C.  20210:  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  1961  Stout  Steet, 
Room  1554,  Denver,  Colorado  80294:  and 
Office  of  the  Wyoming  Department  of 
Occupational  Health  and  Safety,  604 
East  25th  Street.  Cheyenne.  Wyoming 
82002. 

|FR  Doc.  85-15391  Filed  6-26-85;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

ICGD  12-85-011 

Drawbridge  Operation  Regulations; 
Correction 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule:  correction. 

SUMMARY:  This  document  corrects  a 
final  rule  on  drawbridge  requirements 
that  appeared  at  page  17450  in  the 
Federal  Register  of  Tuesday.  April  24, 
1984  (49  FR  17450).  The  action  is 
necessary  to  correct  omission  of  a 
previously  published  regulation. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 

E.  Guerra.  (415)  437-3514. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

PART  117— [AMENDEDJ 

Accordingly,  the  Coast  Guard  is 
correcting  FR  Doc.  84-10537  appearing 
on  page  17450  in  the  Federal  Register 
issue  of  April  24, 1984,  to  read  as 
follows: 

On  page  17459  §  117.171  is  corrected 
by  adding  paragraph  (c)  to  read  as 
follows: 

§117.171    Middle  River. 

***** 

(c)  The  California  Route  4  Bridge,  mile 
15.1,  between  Victoria  Island  and 
Drexler  Tract  need  not  open  for  the 
passage  of  vessels. 

Dated:  April  17, 1985. 
|.D.  Costello, 

Vice  Admiral.  U.S.  Coast  Guard,  Commander. 

Twelfth  Coast  Guard  District. 

[FR  Doc.  85-15415  Filed  6-26-85;  8:45  am] 

BILLING  CODE  4910-14-M 


26560 


Federal  Register  /  Vol.  50.  No.  124  /  Thursday.  lune  27.  1985  /  Rules  and  Regulations 


33CFRPart  117 
(CQ03»5-21| 

Temporary  DrawforMge  Operatlona 
Regutationa;  CoM  Spring  Brook.  CT 

agency:  Codst  Guard.  DOT. 
ACTION:  Temporary  regulations. 


:  The  Coast  Guard  is  issuing 
temporary  regulations  for  the  footbrigde 
over  Cold  Sprmg  Brooit.  at  mile  0.1. 
adjacent  to  the  Summerwood 
Codominiums  at  Old  Saybrook.  CT.  The 
temporary  regulations  allow  the  draw  to 
remain  in  the  closed  position  except  that 
openings  will  be  provided  within  15 
minutes  of  a  mariner's  request  via 
telephone  established  at  the  bridge  by 
owner.  This  is  being  done  to  evaluate 
the  temporary  regulations  designed  to 
allow  safe  pedestrian  access  to  a  private 
beach  facility  across  Cold  Spring  Brook 
while  still  providing  for  the  reasonable 
needs  of  navigation. 
DATCS:  These  temporary  regulations 
become  effective  on  July  2. 1985  and 
terminate  on  August  30. 1985.  Comments 
must  be  received  on  or  before 
September  15. 1985. 
ADDRESS:  Comments  should  be  mailed 
to  Commander  (oan-br).  Third  Coast 
Guard  District.  Bldg.  135-A.  Governors 
Island.  NY  10004.1  Comments  may  also 
be  hand-delivered  to  this  address.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
this  address.  Normal  office  hours  are 
between  8  a.m.  and  4:30  p  m.  Monday 
through  Friday,  except  for  federal 
holidays. 

FOR  FURTHER  INFORMATtON  CONTACT. 

William  C.  Ht-ming.  Bridge 
Administrator.  Third  Coast  Guard 
Dis'ric*.  (212)  668-7994, 
SUPPLEMCNTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  was  not 
published  for  these  regulations  and  it  is 
being  made  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Following  normal  rulemaking 
procedures  would  be  impracticable. 
Implementation  of  these  temporary 
regulations  is  necessary  to  evaluate 
their  effect  during  the  summer  months 
when  both  recreational  boating  traffic 
and  pedestrian  traffic  to  the  beach  are 
at  their  peak. 

Persons  affected  by  or  concerned  with 
these  temporary  regulations  are  invited 
to  comment  on  their  feasibility  and 
impact  on  both  marine  and  pedestrian 
traffic,  including  observed  effects 
(beneficial  and  deterimental).  and  any 
suggestions  for  changes.  Persons 
submiiung  comments  should  include 
their  name  and  address,  identify  the 


bridge  and  give  reasons  for  support  of  or 
opposition  to  these  temporary 
regulations.  If  a  determination  is  made 
to  permanently  change  the  regulations,  a 
Notice  of  Proposed  Rulemaking  will  be 
published  to  afford  the  public  further 
opportunity  to  comment  at  that  time 

Drafting  Information 

The  drafters  of  these  regulations  are 
Lucas  A.  DIhopolsky.  project  manager, 
and  Mary  Ann  Arisman.  project 
attorney. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Temporary  Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  1 17— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.4fl:  33 
CFR105-Ug). 

2.  A  new  §  117.202  is  added  to  read  as 
follows  for  the  period  July  2  through 
August  30, 1985.  Because  this  is  a 
temporary  rule,  this  revisions  will  not 
appear  in  the  Code  of  Federal 
Regulations. 

§  1 17.202    Cold  Spring  Brook. 

The  draw  of  the  footbridge,  mile  0.1  at 
Old  Saybrook.  shall  open  within  15 
minutes  of  a  mariner's  request.  To 
enable  mariners  to  request  bridge 
openings,  the  owner  of  this  bridge  shall 
maintain  and  monitor  a  telephone  at  the 
bridge  and  provide  a  means  for  mariners 
to  secure  their  boats  upstream  and 
downstream  of  the  bridge  in  order  to  use 
this  telephone. 

Dnted:  |une  7.  1985. 
PA.  Yost, 

Vice  Admiral.  U.S.  Coast  Guard  Commander. 
Third  Coast  Guard  District. 

IFR  Doc  85-15414  Filed  5-26-85:  8  45  am] 
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33  CFR  Part  165 
ICCC01-8S-4RI 

Safety  Zone;  Chelsea  River,  Boston 
Inner  Harbor.  Boston,  MA 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  has 
established  a  safety  zone  on  the  waters 
of  the  Chelsea  River.  Boston  Inner 
Harbor,  one  hundred  yards  above  and 
below  the  Chelsea  Street  Drawbridge 


located  at  Latitude  42-23-10  North. 
Longitude  71-01-23  West.  The  zone  is 
needed  to  protect  vessels  and  the  bridge 
structure  from  damage  associated  with 
reduced  vertical  clearance  under  the 
span  and  a  damaged  vessel  fendering 
system  around  the  foundation  of  the 
bridge.  Navigation  through  this  zone  is 
prohibited  unless  the  conditions  noted 
below  are  met.  or  passage  deviating 
from  those  conditions  is  speciHcally 
authorized  by  the  Captain  of  the  Port. 

dates:  This  regulation  is  effective 
immediately.  It  will  be  terminated  when 
the  repairs  to  the  structure  of  the  bridge 
span  and  fendering  system  are  complete. 

Comments:  Comments  on  this 
regulation  must  be  received  on  or  before 
12  July  1985.  Comments  should  be 
mailed  to:  Commanding  Officer  U.S. 
Coast  Guard  Marine  Safety  Office,  447 
Commercial  Street.  Boston. 
Massachusetts  0210»-1096.  The 
comments  will  be  available  for 
inspection  and  copying  at  the  above 
address.  Normal  office  hours  are 
between  7:30  AM  and  4:00  PM.  Monday 
through  Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Paul  Von  Protz,  (617)  223- 
1470. 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rule  making  was  not 
published  for  this  regulation  and  it  is 
being  made  effective  in  less  than  30 
days  from  the  date  of  publication. 
Following  normal  rule  making 
procedures  by  publishing  an  NPRM  and 
delaying  the  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  minimize 
the  opportunities  for  damage  to  vessels 
passing  through  the  bridge  opening  with 
the  resulting  potential  for  environmental 
damage. 

Although  this  regulation  is  published 
as  a  final  rule  without  prior  notice,  an 
opportunity  for  public  comment  is 
desired  to  ensure  that  the  regulation  is 
both  reasonable  and  workable. 
Accordingly,  persons  wishing  to 
comment  may  do  so  by  submitting 
written  comments  to  the  office  address 
listed  under  "Comments"  in  this 
preamble.  Commenlers  should  include 
their  names  and  addresses,  identify  the 
docket  number  (CCGD1-85-4R)  and  give 
reasons  for  their  comments.  Based  upon 
the  comments  received,  the  regulation 
may  be  changed. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Captain  Stephen  J.  Masse.  Captain  of 
the  Port,  and  Lieutenant  Commander 
Robert  F.  Duncan.  Project  Attorney,  First 
Coast  Guard  District  Legal  Office. 


I 
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Discussion  of  Regulation 

The  circumstances  requiring  this 
regulation  have  occurred  on  several 
occasions  in  the  past.  The  most  recent 
was  damage  to  the  wooden  fendering 
system  for  the  abutments  on  the  Chelsea 
side.  A  fendering  system  is  designed  to 
protect  a  bridge  from  passing  vessels 
and  vessels  from  the  obstruction  of  the 
bridge.  Several  times  in  the  past  four 
years  the  bridge  draw  span  has  been  hit 
by  passing  vessels.  A  survey  of  the 
bridge  showed  that  the  vertical 
clearance  of  the  opening,  noted  on  the 
charts  provided  for  navigation  and 
specified  in  the  bridge's  permit  to 
operate,  could  not  be  achieved.  The 
roadway  across  the  bridge  is  important 
for  commuters  and  other  travelers 
linking  the  towns  of  Chelsea.  Everett, 
and  Revere  directly  with  East  Boston, 
and  Logan  International  Airport. 
Opening  the  span  until  repairs  were 
completed  was  considered  but  not 
adopted  because  the  impact  on  the 
highway  users  would  be  great  and 
would  not  enhance  the  primary  goal  of 
allowing  safe  vessel  transit  through  the 
obstruction.  The  reduced  vertical 
clearance  and  lack  of  a  fendering 
system  would  remain.  As  such,  the 
option  of  controlling  vessels  passing 
through  the  bridge  opening  is  considered 
the  only  viable  option  for  enhancing 
safety. 


List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways.  i 

Final  Regulation 

PART  165— (AMENDED) 

In  consideration  of  the  foregoing.  Part 
165  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  by  adding  a 
new  §  165.120  to  read  as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  US  C.  1225  and  1231;  50 
use.  191;  46  CKR  1  4»;  33  CFR  1.05-1(g), 
6.04-1,  6.04-6.  and  160.5. 

2.  In  Part  165.  adding  a  new  §  165.120 
to  read  as  follows: 

§  165.120    Safety  Zone:  Chelsea  River> 
Boston  Inner  Harbor,  Boston,  MA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  The  waters  of  the  Chelsea 
River,  Boston  Inner  Harbor,  for  100 
yards  upstream  and  downstream  of  the 
center  of  the  Chelsea  Street  Draw  span 
(Latitude  42-23-10  North.  Longitude  71- 
01-23  West). 


(b)  Regulation.  The  following 
standards  are  the  minimum 
requirements  for  transit  of  the  Safety 
Zone.  Additional  precautions  may  be 
taken  by  the  pilot  and/or  person  in 
charge  (Master  or  Operator). 

(1)  All  tankships  greater  than  1.000 
Gross  Tons  shall  be  under  the  direction 
and  control  of  a  Licensed  Federal  Pilot, 
this  does  not  relieve  the  person  in 
charge  (Master  or  Operator)  from  his 
ultimate  responsibility  for  safe 
navigation  of  the  vessel. 

(2)  All  vessel(s)  speed  shall  be  kept  to 
a  minimum  considering  all  factors  and 
the  need  for  optimum  vessel  control. 

(3)  Restrictions  on  size  and  draft  of 
vessels: 

(i)  No  vessel  greater  than  660  feet  in 
length  (overall)  and/or  greater  than  90 
feet  in  beam  (extreme  breadth)  shall 
transit  the  Safety  Zone. 

(ii)  No  vessel  greater  than  630  feet  in 
length  and/or  greater  than  or  equal  to  85 
feet  in  beam  shall  transit  the  Safety 
Zone  during  period  between  sunset  and 
sunrise. 

(iii)  No  tankship  greater  than  550  feet 
in  length  shall  transit  the  Safety  Zone, 
either  inbound  or  outbound,  with  a  draft 
less  than  18.0  feet  forward  and  24.0  feet 
aft. 

(4)  Restrictions  when  channel 
obstructed  by  vessel(s)  moored  at  the 
Northeast  Petroleum  Terminal  located 
downstream  of  the  Chelsea  Street 
Bridge  on  the  Chelsea  side,  hereafter 
referred  to  as  the  Jenny  Dock 
(approximate  position  42-23-09  North, 
071-01-31  West),  or  the  Mobil  Oil 
Terminal  (approximate  position  42-23- 
05  North,  071-01-31  West): 

(i)  When  vessels  are  moored  at  both 
terminals,  no  vessel  greater  than  300  feet 
in  length  and/or  greater  than  60  feet  in 
beam,  shall  transit  the  Safety  Zone. 

(ii)  When  a  vessel  with  a  beam 
greater  than  60  feet  is  moored  at  either 
terminal,  no  vessel  greater  than  630  feet 
in  length  and /or  greater  than  85  feet  in 
beam  shall  transit  the  Safety  Zone. 

(iii)  When  a  vessel  with  a  beam 
greater  than  85  feet  is  moored  at  either 
terminal,  no  vessel  greater  than  550  feet 
in  length  and/or  greater  than  85  feet  in 
beam  shall  transit  the  Safety  Zone. 

(5)  Requirements  for  tug  assistance, 
(i)  All  tankships  greater  than  630  feet 

in  length  and/or  greater  than  85  feet  in 
beam  shall  be  assisted  by  at  least  four 
tugs  of  adequate  horsepower. 

(ii)  All  tankships  greater  than  450  feet 
but  630  feet  or  less  in  length  and  less 
than  85  feet  or  less  in  beam  shall  be 
assisted  by  at  least  three  tugs  of 
adequate  horsepower. 

(iii)  All  tug/barge  combinations  with  a 
tonnage  of  over  10,000  Gross  Tons  (for 
the  barge(s)),  in  all  conditions  of  draft. 


shall  be  assisted  by  at  least  one  assist 
tug  of  adequate  horsepower. 

(6)  U.S.  Certificated  integrated  tug/ 
barge  (ITB)  combinations  shall  meet  the 
requirements  of  a  tankship  of  similar 
length  and  beam,  except  that  one  less 
assist  tug  would  be  required. 

(7)  Variances  from  the  above  standard 
must  to  approved  in  advance  by  the 
Captain  of  the  Port  of  Boston,  MA. 

Dated:  lune  1. 1965. 
Stephen  |.  Masse, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 

Port.  Boston.  Massachusetts. 

[FR  Doc.  85-15411  Filed  6-26-85;  8:45  am| 

BILLING  CODE  4910-14-M 


POSTAL  SERVICE 
39  CFR  Part  111 

Post  Office  Box  Fee  Group  Application 

agency:  Postal  Service. 
action:  Final  rule. 

summary:  This  final  rule  is  designed  to 
eliminate  inequities  in  the  application  of 
post  office  box  fee  groups.  It  eliminates 
using  revenue  units  as  a  factor  in 
determining  post  office  box  fees.  By 
removing  the  revenue  unit  factor,  and 
tying  the  fee  group  application  to  the 
level  of  free  carrier  delivery  available, 
the  fee  more  closely  reflects  the  level  or 
premium  service  above  the  level  of  free 
delivery.  Various  minor  changes  are 
also  made  for  purposes  of  uniformity 
and  consistency,  such  as  to  remove  the 
term  "post  office  box  rent"  and  replace 
it  with  "post  office  box  fee". 

EFFECTIVE  DATE:  August  31, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Gene  Millsap,  (202)  245-4565. 

SUPPLEMENTARY  INFORMATION:  On 

March  1, 1985,  the  Postal  Service 
published  for  comment  in  the  Federal 
Register  (50  FR  8345)  proposed  changes 
to  Farts  951  and  952  of  the  Domestic 
Mail  Manual  to  carry  out  the  purposes 
described  in  the  Summary,  above. 
Interested  persons  were  invited  to 
submit  comments  concerning  the 
proposed  changes  on  or  before  April  1, 
1985.  No  comments  were  received. 
Accordingly,  the  Postal  Service 
hereby  adopts,  without  substantive 
change,  the  following  amendments  to 
the  Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  111.1 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service, 
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PART  111— {AMENDED I 

1.  The  authority  citation  for  39  CFR 
Part  111  is  revised  to  read  as  set  forth 
below: 

Authority:  5  US  C  5521a);  39  U.S.C.  401. 
4M.  407.  408^3001-3011.  3201-3219.  3403-3405. 
3601.  3621:  42  U  SC.  1973cc-13.  1973cc-14. 

PART  951— POST  OFFICE  BOX  (P.O 
BOX)  SERVICE 

2.  In  951.2  revise  .22.  .23.  and  .24  to 
read  as  follows: 

951.2    Rental  Fees. 

•  •  •  •  * 

.22     Rental  fee  Croups. 
.221     General  Provisions. 

a.  Customers  at  all  facilities  under  the 
administration  of  the  same  post  office 
are  subject  to  the  same  post  office  box 
fees  applicable  at  the  main  office.  This 
includes  any  post  office  which  has  been 
discontinued  and  reestablished  as  a 
statioiT  or  branch  of  another  post  office. 

b.  Customers  who  are  eligible  for 
Group  2  or  Croup  3  fees  may  be  charged 
the  lower  fees  only  at  their  post  office  of 
address.  If  post  office  box  service  is 
desired  at  any  other  facility.  Group  1 
fees  must  be  charged. 

c.  The  qualification  of  a  business, 
association,  organization,  church,  or 
other  institution  to  use  a  box  in  any  fee 
group,  will  be  determined  separately 
from  the  qualification  of  any  associated 
person. 

.222    Fee  Group  Appl:cation. 

a.  Croup  1  Fees. 

(1)  Customers  at  all  facilities  of  city 
delivery  post  offices  who  are  eligible  for 
any  kind  of  delivery  by  postal  carrier 
must  be  charged  Croup  1  fees  except  as 
provided  by  951. 222c|l). 

(2)  Customers  at  post  offices  which 
establish  city  carrier  delivery  service 
must  start  paying  Group  1  fees,  subject 
to  the  exclusion  of  951.222c(l).  after  the 
beginning  of  city  carrier  delivery. 

(3)  All  customers  who  receive  their 
mail  at  a  mail  processing  facility  which 
is  not  under  the  administration  of  a  post 
office,  must  pay  Croup  1  fees. 

b.  Group  2  Fees. 

(1)  Customers  at  non-city  delivery 
(NCD)  offices  must  be  charged  Group  2 
fees,  except  as  provided  by  951.222c(l). 

(2)  Customers  at  an  NCD  office  who 
are  eligible  for  city  delivery  service  from 
another  facility  must  pay  Group  1  fees. 

c.  Croup  3  Fees. 

(1)  Customers  at  all  offices  including 
community  post  offices  who  are 
ineligible  for  and  do  not  receive  any 
delivery  by  postal  carrier  must  be 
charged  the  flat  Group  3  fee  for  one  box 
of  any  size.  (Group  1  fees  must  be  paid 
for  any  additional  boxes  used.) 

(2)  Customers  who  are  eligible  for 
Croup  3  fees  may  receive  the  free 


general  delivery  service  described  in 
951.24  if  they  choose  not  to  use  post 
office  box  service. 

.23    Changes  in  Fees.  Revised  post 
office  box  fees  may  be  required  by  a 
general  fee  change,  by  a  change  in 
carrier  service,  or  by  a  change  in  the 
status  of  a  postal  facility.  Revised  post 
office  box  fees  are  effective  on  the  date 
of  the  action  which  caused  the  change 
unless  another  date  is  specified  in  an 
official  announcement.  If  a  post  office 
box  fee  is  increased,  no  customer  will  be 
required  to  pay  at  the  new  rate  until  the 
end  of  the  period,  (annual  or  semi- 
annual), for  which  they  have  already 
paid. 

.24     General  Delivery.  Customers 
who  are  eligible  to  use  a  post  office  box 
at  Group  3  fees,  but  who  in  fact  do  not 
use  a  box.  may  receive  no  more  than 
one  separation  in  general  delivery 
without  time  limit.  Customers  who  are 
not  eligible  to  use  a  post  office  box  at 
Group  3  fees  may  nut  receive  general 
delivery  for  periods  longer  than  30  days 
except  as  provided  in  953. 

PART  952— CALLER  SERVICE 

3.  Revise  952.124  and  952.222b(2)  to 
read  as  follows: 

952. 124  Caller  Service  at  Group  2 
non-city  delivery  offices  is  available 
only  (IS  provided  in  952.222h(2). 

•  •  •  •  • 

952.222b(2)  Caller  Service  will  be 
provided  for  Croup  2  non-city  delivery 
offices  only  if  a  customer  desires 
delivery  through  a  post  office  box  and 
either  no  post  office  box  or  no  post 
office  box  of  appropriate  size  is 
available.  In  that  event,  a  single  box 
number  will  be  assigned  and  caller 
service  provided.  The  caller  fee  will  be 
the  same  amount  as  the  box  fee  for  the 
largest  box  at  that  facility. 

Regular  caller  service  fees  are  charged 
for  any  additional  separations  requested 
and  to  customers  whose  office  of 
address  is  other  than  the  Group  2  office. 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subscribers 
automatically.  Notice  of  issuance  of  the 
transmittal  letter  will  be  published  in 
the  Federal  Register  as  provided  in  39 
CFR  111.3. 
W.  Alien  Sanders. 

Associate  General  Counsel.  Off  ice  of  General 
Law  and  Administration. 
|FR  Doc.  85-15379  Filed  6-26-85:  8:45  am) 
KLUNQ  COOC  /710-ia-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
|WH-7-FRL-2a55-8| 

Reversion  of  Iowa  Hazardous  Waste 
Management  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Withdrawal  of 
Approval  of  RCRA  Interim 
Authorization  for  Iowa. 


SUMMARY:  This  notice  announces  the 
voluntary  transfer,  to  EPA,  by  the  State 
of  Iowa,  of  the  hazardous  waste 
management  program  responsibilities 
for  which  the  State  had  previously 
received  Phase  I  of  Interim 
Authorization  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
of  1976,  as  amended.  On  May  3. 1985  the 
Governor  of  Iowa  signed  into  law  an 
appropriations  bill  which  ceases  funding 
and  suspends  enabling  legislation  for 
the  implementation  of  the  RCRA 
hazardous  waste  management  program 
in  Iowa  for  a  period  of  two  years 
beginning  July  1. 1985.  Therefore, 
effective  July  1. 1985  EPA  will  assume 
responsibility  for  directly  administering 
and  enforcing  the  RCRA  program  in 
Iowa.  Effective  July  1.  1985  all  persons 
who  generate,  transport,  treat,  store  or 
dispose  of  hazardous  waste  in  Iowa 
must  comply  with  all  federal 
requirements  and  submit  all  required 
reports  directly  to  EPA.  Additional 
requirements,  most  notably  the 
redefinition  of  solid  waste,  will  also 
apply  as  discussed  below.  All  inquiries 
and  correspondence  concerning  the 
RCRA  hazardous  waste  management 
program  in  Iowa  should  now  be 
addressed  to  EPA. 

EFFECTIVE  DATE:  July  1.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Prior  to  August  1, 1985  call:. 

Interim  Status  and  General  Information: 

Chet  McLaughlin,  Chief,  Stale 

Programs  Section.  RCRA  Branch. 

Waste  Management  Division,  U.S. 

Environmental  Protection  Agency. 

Region  VII,  726  Minnesota  Avenue. 

Kansas  City.  Kansas  66101.  (816)  374- 

6534. 
Permits  (Including  Financial 

Requirements):  Lynn  Harrington. 

Chief.  Permits  Section.  RCRA  Branch. 

Waste  Management  Division.  U.S. 

Environmental  Protection  Agency. 

Region  VII,  726  Minnesota  Avenue, 

Kansas  City,  Kansas  66101,  (816)  374- 

6531. 


Federal  Register  /  Vol.  50,  No.  124  /  Thursday,  June  27,  1985  /  Rules  and  Regulations 


26563 


Enforcement:  Steve  Wilhelm.  Chief. 

Compliance  Section,  RCRA  Branch. 

Wdste  Management  Division.  U.S. 

Environmental  Protection  Agency. 

Region  VII.  726  Minnesota  Avenue, 

Kansas  City,  Kansas  66101.  (816)  374- 

7133. 

After  August  1. 1986  the  telephone 
numbers  above  will  no  longer  be 
operative.  Call  toll  frtfe  1-800-223-0425 
after  August  1, 

For  copies  and  interpretations  of  Iowa 
legislation,  regulations  and  documents 
referred  to  in  this  notice  contact:  Ron 
Kolpa,  Hazardous  Waste  Coordinator. 
Iowa  Department  of  Water,  Air  and 
Waste  Management.  Henry  A.  Wallace 
Building.  Des  Moines.  Iowa  50319,  at 
515-281-8925. 
SUPPLEMENTARY  INFORMATION:  . 

I.  Background 

A.  Iowa  RCRA  Program  History 

On  January  30. 1981,  Iowa  received 
Phase  I  of  Interim  Authorization  under 
RCRA  to  conduct  a  State  hazardous 
waste  program  in  lieu  of  the  federal 
program,  encompassing  a  full  range  of 
program  activities  with  the  exception  of 
permit  issuance  (46  FR  9948.  January  30. 
1981).  The  State  elected  to  bypass  the 
intermediate  step  of  Phase  II 
authorization  and  apply  directly  for  final 
authorization.  On  March  1, 1983  Iowa 
requested  an  extension  beyond  the  July 
26. 1983  deadline  for  submitting  an 
application  for  final  authorization.  The 
^tension  was  granted  and  became 
effective  July  25, 1983  (50  FR  35096. 
August  3, 1983).  The  extension  allowed 
for  continuation  of  Iowa's  Phase  1 
Interim  Authorization  until  the  State 
received  final  authorization;  or  no  later 
than  January  26. 1985.  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
allowed  a  second  extension  of  Iowa's 
Phase  I  interim  authorization  until 
January  31. 1986.  or  until  the  date  the 
State  receives  final  authorization 
whichever  was  earlier  (50  FR  3342, 
January  24, 1985). 

B.  Suspension  of  Enabling  Authority  for 
a  State  RCRA  Hazardous  Waste 
Management  Program  by  the  Iowa 
Legislature 

On  May  3. 1985  House  File  476.  which 
establishes  appropriations  for  various 
State  agencies  and  boards,  was  signed 
into  law  by  the  Governor  of  Iowa, 
Section  12  of  the  bill  establishes  the 
appropriations  for  the  Department  of 
Water.  Air  and  Waste  Management 
(IDWAWM)  for  the  State  fiscal  year 
1986  (beginning  July  1. 1985),  Section  12. 
Subsection  5  states: 

It  is  the  intention  of  the  general  assembly 
in  adopting  the  appropriation  under 


subsection  1  and  this  subsection  to  cease 
funding  for  the  department's  implementation 
of  the  federal  Resource  Conservation  and 
Recovery  Act  permit  program  for  hazardous 
vvHSte  facilities  in  this  state  Section  4558.411, 
subseclions  5.  8  and  9  section  4.55B.412. 
subsections  Z  through  4,  and  sections 
4,S.';B.4TJ  through  4.i5B.»21  are  suspended  and 
do  not  apply  as  they  pertain  to  that  permit 
program,  but  arc  not  suspended  and  do  apply 
as  they  pertain  to  abandoned  and 
uncontrolled  sites,  used  oil  and  site  licensing 
under  chapter  455B,  division  IV.  part  6.  The 
suspension  provided  by  this  subsection 
begins  July  1, 1985  and  ends  )uly  1. 1987. 

The  effect  of  this  subsection  is  that,  for  a 
period  of  two  years  beginning  July  1, 
1985.  the  following  sections  of  the  Iowa 
Acts  are  suspended  as  they  pertain  to 
the  federal  RCRA  hazardous  waste 
management  program: 

1.  Section  455B.411,  subsections  5,  8 
and  9:  Defines  manifest,  storage,  and 
treatment,  respectively. 

2.  Section  455B.412,  subsections  2 
through  4:  Provides  the  Water.  Air  and 
Waste  Management  Commission's 
duties  to  adopt  rules  for  (1) 
characteristics  and  listing  of  hazardous 
waste.  (2)  generators,  transporters,  and 
storage,  treatment  or  disposal  facilities; 
and  (3)  certification  of  supervisory 
personnel  and  operators  at  hazardous 
waste  treatment,  storage  and  disposal 
facilities. 

3.  Section  455B.413:  Establishes  the 
duties  of  the  Executive  Director  of  the 
Water,  Air  and  Waste  Management 
Department,  including  permit  issuance/ 
denial/modification;  certification  of 
facility  supervisory  and  operating 
personnel;  and  inspection  and 
investigation  of  hazardous  waste 
handlers  and  facilities. 

4.  Section  455B.414:  Establishes  the 
requirement  for  generators,  transporters 
or  owners  or  operators  of  treatment, 
storage  and  disposal  facilities  to  notify 
IDWAWM  of  their  hazardous  waste 
handling  activities. 

5.  Section  455B.415:  Prohibits  the 
operation  of  a  facility  for  the  treatment, 
storage  or  disposal  of  hazardous  waste 
unless  a  permit  is  obtained;  and 
establishes  requirements  for  interim 
status,  permit  application  contents, 
permit  conditions,  and  permit  appeals. 

6.  Section  455B.416:  Establishes  the 
Executive  Director's  access  for 
inspections,  copying  records,  sampling 
and  monitoring;  responsibility  for 
confidential  information;  authority  for 
orders;  requirements  of  orders;  and 
authority  to  conduct  monitoring,  testing 
or  analysis  and  to  seek  reimbursement. 

7.  Section  455B.417:  Provides  the 
penalties  and  prohibited  acts  and 
includes  all  handlers,  knowing 
violations,  orders,  corrective  action, 
notification. 


8.  Section  435B.418:  Provides  for 
enforcement  orders,  appeals,  emergency 
orders,  referrals  to  the  attorney  general, 
responsibility  of  the  attorney  general 
and  burden  of  proof. 

9.  Section  453B419:  Establishes 
responsibilities  and  rights  concerned 
with  agricultural  chemical  use  and 
disposal. 

10.  Section  455B420:  Requires  that  the 
rules  adopted  by  the  Commission  be 
consistent  with  and  not  exceed  the 
federal  rules  and  regulations. 

11.  Section  455B.421:  Provides  for 
judicial  review  of  actions  of  the 
Commission  or  Executive  Director. 

By  letter  of  June  5. 1985  the  Executive 
Director  of  IDWAWM  informed  EPA  of 
the  voluntary  reversion  of  the  Iowa 
RCRA  program.  The  letter  referenced 
section  12  of  House  File  476  as  follows: 

"Subsection  5  explicity  identifies  the 
intention  of  the  general  assembly  to  .  .  . 
"cease  funding  for  the  department's 
implementation  of  the  federal  Resource 
Conservation  and  Recovery  Act  permit 
program  for  hazardous  waste  facilities  in  this 
state."  It  is  our  interpretation  that  reversion  of 
delegated  federal  authority  is  unavoidable  in 
the  face  of  this  legislation  and  I  hereby 
formally  return  our  Phase  I  RCRA  program 
authorization  to  you.  effective  July  1, 1985. 

Subsection  5  of  House  File  47£  goes  on  to 
selectively  and  specifically  suspend  various 
hazardous  waste  program  authorities 
previously  granted  to  this  agency.  The 
P'Tpose  of  these  suspensions  of  authority  is 
twofold:  to  remove  any  redundancies  or 
duplications  imposed  on  Iowa  industries  with 
respect  to  hazardous  waste  management 
facilities,  and  to  retain  this  agency's  authority 
in  sufficient  manner  to  allow  for 
implementation  and  continuance  of  various 
programs  of  hazardous  waste  management 
outside  the  federal  RCRA  permit  program. 
We  will,  therefore,  have  both  cause  and 
sufficient  authority  to  interact  with  Iowa 
generators,  transporters  and  facilities  for 
such  state  program  elements  as  abandoned 
and  uncontrolled  sites,  used  oil.  site  licensing, 
and  hazardous  waste  fees.  We  will  be  in 
contact  with  those  in  Iowa  impacted  by  these 
program  elements  and  specifically  instruct 
them  on  how  they  may  comply  with  Iowa  law 
and  agency  rule."' 

The  Department's  application  for  final 
authorization  for  the  entirety  of  the 
federal  hazardous  waste  program  was 
also  withdrawn. 

II.  Effect  of  Iowa  Program  Withdrawal 
of  Approval  on  the  Iowa  Regulated 
Community 

A.  General 

Effective  July  1, 1985,  only  a  limited 
hazardous  waste  management  program 
will  be  in  effect  in  Iowa.  EPA  will 
assume  sole  responsibility  for  directly 
administering  and  enforcing  the  federal 
RCRA  program  in  Iowa.  This  includes, 
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but  is  not  limited  to.  responsibility  for 
defining  hazardous  waste,  identification 
and  provisional  numbers  issuance, 
permit  issuance,  establishment  and 
enforcement  of  minimal  standards,  and 
inspection.  Enforcement  will  be  carried 
out  in  accordance  with  EPA's 
Enforcement  Response  Policy  of 
December  21.  1984. 

Begmning  July  1. 1985.  hazardous 
waste  handlers  in  Iowa  are  required  by 
law  to  comply  with  the  Federal 
regulations  in  Title  40  of  the  Code  of 
Federal  Regulations.  Parts  124.  260-265. 
and  270.  All  reports  required  by  EPA 
regulations,  all  inquiries  and  all 
correspondence  should  be  addressed  to 
the  appropriate  EPA  contacts  given 
above  or  as  otherwise  required  by  law 
or  regulation.  IDWAWMs  [une  5  formal 
notice  precludes  EPA  from  giving  public 
notice  30  days  in  advance  of  program 
withdrawal  as  recommended  by  40  CFR 
271.23(3).  Since  the  majority  of  the 
federal  hazardous  waste  management 
rules  had  been  adopted  by  reference  in 
Iowa  (900-Chapter  141  of  the  Iowa 
Administrative  Code),  the  abbreviated 
notice  period  is  not  expected  to 
seriously  affect  the  Iowa  regulated 
community's  compliance  opportunities. 
For  federal  rules  initially  taking  effect  in 
Iowa  upon  the  effective  date  of  this 
withdrawal.  EPA  will  exercise  its 
enforcement  discretion  as  described 
below  in  Part  B. 

The  following  federal  requirements 
have  been  adopted  by  reference  in  Iowa: 
40  CFR  Part  260  as  amended  through 
March  26. 1984.  40  CFR  Part  261  as 
amended  through  May  10.  1984;  40  CFR 
Part  262  as  amended  through  March  26. 
1984:  40  CFR  Part  263  as  amended 
through  April  1.  1983:  40  CFR  Part  264  as 
amended  through  June  30.  1983;  40  CFR 
Part  265  as  amended  through  November 
22. 1983:  40  CFR  Part  270  as  amended 
through  April  24. 1984.  Any  revisions, 
corrections  or  amendments  or  additions 
published  by  EPA  subsequent  to  the 
above  dates  go  into  effect  in  Iowa 
immediately  upon  program  withdrawal 
(July  1. 1985).  An  index  of  current 
federal  hazardous  waste  management 
regulations  and  Federal  Register 
issuances  may  be  obtained  from  the 
general  information  contact  listed 
above. 

Copies  of  the  Code  of  Federal 
Regulations  are  available  for  sale  in  two 
volumes  (Parts  100  to  149  and  Part  190  to 
399)  from  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  DC.  20402.  Copies 
also  may  be  obtained  from  the  Kansas 
City  Government  Bookstore.  Number 


120  Bannister  Mall.  5600  East  Bannister 
Road.  Kansas  City.  Missouri  64137-2902. 
Copies  of  the  EPA  Enforcement 
Response  Policy  can  be  obtained  from 
the  enforcement  contact  listed  above. 

EPA  and  IDWAWM  are  in  the  process 
of  entering  into  a  Letter  of 
Understanding  which  describes 
communications  and  information 
exchange  between  the  two  agencies 
following  program  reversion.  A  copy  of 
the  Letter  of  Understanding  can  be 
obtained  from  the  general  information 
contact  person  listed  above. 

B.  Specific 

1.  Notification  of  Hazardous  Waste 
Activity  Under  the  Redefinition  of  Solid 
Waste 

A  revised  definition  of  solid  waste 
was  promulgated  by  EPA  on  January  4, 
1985  (50  FR  614.  January  4. 1985).  The 
rule  defined  which  materials  are  solid 
wastes  when  disposed  of.  burned, 
incinerated,  or  recycled.  The  major  part 
of  the  regulation  addressed  the  question 
of  which  secondar>'  materials  being 
recycled  (or  held  for  recycling)  are  solid 
wastes  and.  if  hazardous,  hazardous 
wastes.  The  Agency  also  published 
regulatory  standards  for  various  types  of 
hazardous  waste  recycling  activities. 
Technical  corrections  to  the  rule  were 
published  in  the  Federal  Register  on 
April  11.  1985  (50  FR  14216.  April  11. 
1985). 

a.  Notification  Requirements.  The 
solid  waste  definition  requires  any 
person  who  generates,  transports,  treats, 
stores,  or  disposes  of  hazardous  wastes 
that  are  covered  by  the  new  regulations 
to  notify  EPA  or  a  Stale  authorized  by 
EPA  to  operate  the  hazardous  waste 
management  program  of  their  activities 
by  April  4. 1985  unless  these  persons 
have  previously  notified  EPA  or  an 
authorized  State  and  have  not 
withdrawn  their  notification. 
Notification  instructions  are  set  forth  in 
40  FR  12746.  February  26.  1980. 

b.  Part  A  Requirements.  Facilities 
which  treat,  store,  or  dispose  of 
hazardous  waste  covered  by  the  January 
4th  rule,  and  that  wish  to  be  eligible  or 
remain  eligible  for  interim  status  under 
section  3005(e)  of  RCRA  for  the  wastes 
covered  by  that  rule,  were  required  to 
also  file  with  EPA  or  an  authorized  Stale 
a  new  or  amended  Part  A  permit 
application  by  |uly  5. 1985.  Facilities 
which  have  qualified  for  interim  status 
under  section  3005(e)(l)(A)(i)  as 
redesignated  by  the  Solid  and 
Hazardous  Waste  Amendments  of  1984 
are  required  to  submit  an  amended  Part 
A  permit  application.  Facilities  which 
were  in  existence  on  January  4. 1985.  the 


dale  of  promulgation  of  the  redefinition 
of  solid  waste,  and  which  had  not 
previously  obtained  interim  status  but 
now  find  themselves  regulated  by  the 
new  rule  can  qualify  for  interim  status 
under  section  3005(e)(l)(A)(ii)  by 
submitting  an  initial  Part  A  permit 
application  by  the  prescribed  date  and 
complying  with  the  notification 
requirements  described  above. 

Those  facilities  which  are  located  in 
States  which  do  not  have  permit 
programs  authorized  by  EPA  (i.e..  Iowa) 
are  required  to  submit  their  new  or 
amended  Part  A  permit  applications  to 
EPA  by  luly  5. 1985. 

c.  Additional  Provisions.  In  addition 
to  the  notification  and  Part  A  permit 
application  requirements,  the  January 
4th  regulation  has  additional  regulatory 
provisions  which  become  effective  )uly 
5.  1985.  Prior  to  the  withdrawal  action, 
these  provisions  would  not  have  become 
immediately  effective  in  Iowa.  Due  to 
this  withdrawal,  these  provisions  will 
become  effective  in  Iowa  on  July  5. 1985. 

d.  Applicability  to  the  Iowa  Regulated 
Community.  Effective  July  1. 1985  by 
virtue  of  EPA's  assumption  of  primary 
responsibility  for  operating  the  RCRA 
hazardous  waste  management  program 
in  Iowa,  the  redefinition  of  solid  waste 
regulation  becomes  applicable  to  the 
Iowa  regulated  community  in  its  entirety 
on  July  5.  Therefore,  those  persons  who 
generate,  treat,  store,  or  dispose  of 
hazardous  wastes  covered  by  the 
January  4th  rule,  and  which  did  not 
notify  under  section  3010(a)  of  RCRA  by 
April  4. 1985  as  described  above,  cannot 
legally  generate  or  transport  those 
wastes.  Similarly,  those  facilities  which 
treat,  store  or  dispose  of  wastes  covered 
by  the  January  4th  rule  which  do  not 
comply  with  the  notification 
requirements  and/or  did  not  submit  a 
new  or  amended  Part  A  application  in 
accordance  with  40  CFR  270.10(g)  by 
July  5. 1985  cannot  legally  obtain  interim 
status  for  the  waste  covered  by  this  rule. 

However,  in  recognition  of  the  fact 
that  the  initial  regulation  and  preamble 
may  have  caused  some  uncertainty  in 
the  regulated  community — since 
clarified  by  the  April  11  technical 
corrections — and  the  further  uncertainty 
created  by  pending  program  withdrawal, 
EPA  will  exercise  its  enforcement 
discretion  to  allow  those  facilities  in 
Iowa  which  treat,  store  or  dispose  of 
hazardous  waste  covered  by  the  January 
4  rulemaking  and  which  are  otherwise 
meeting  federal  statutory  and  regulatory 
requirements  including  section  3005(e) 
of  RCRA,  the  40  CFR  Part  265 
requirements  for  interim  status,  and  the 
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permit  application  requirements  found 
in  40  CFR  270.10(e)  (2)  and  (3)  to 
continue  to  operate  as  if  they  had 
achieved/maintained  interim  status 
provided  they  submit  a  completed  EPA 
notification  form  (EPA  Form  8700-12)  by 
August  27,  1985  and  a  new  or  revised 
Part  A  application  by  90  days  after 
notification  submission  date.  Similarly, 
EPA  will  exercise  its  enforcement 
discretion  toward  those  persons  in  Iowa 
who  generate  or  transport  hazardous 
waste,  provided  they  are  in  compliance 
with  federal  statutory  and  regulatory 
requirements  including  section  3010(a) 
of  RCRA  and  40  CFR  Parts  262  and  283, 
respectively,  and  submit  a  completed 
EPA  notification  form  August  27. 1985. 

Hazardous  waste  handlers  should 
examine  their  practices  carefully  to 
determine  if  a  change  in  status  (eg.,  a 
person  wiio  treats,  stores  or  disposes 
may  no,v  <<;so  generate  and  vice  versa) 
is  required.  Status  changes  require  new 
or  amended  notifications  in  accordance 
with  45  FR  12746,  February  26, 1980. 
and/or  new  or  amended  Part  A 
applications  in  accordance  with  40  CFR 
Part  270. 

Copies  of  the  redefinition  of  solid 
waste  rule  and  the  April  11  technical 
corrections  can  be  obtained  from  the 
general  information  contact  person 
listed  above. 


2.  Hazardous  and  Solid  Waste 
Amendments  of  1984 

On  November  8, 1984  the  Hazardous 
and  Solid  Waste  Amendments  (HSWA) 
were  enacted  and  are  currently 
applicable  to  hazardous  waste  handlers 
in  Iowa.  The  Uniform  Hazardous  Waste 
Manifest  (EPA  Form  8700-22)  will  be  in 
use.  A  summary  of  the  1984  amendments 
to  RCRA  and  copies  of  the  Unifoim 
Hazardous  Waste  Manifest  may  be 
obtained  from  the  general  information 
contact  hsted  above.  Copies  of  the 
HSWA  are  for  sale  at  the  U.S. 
Government  Printing  Office  and  the 
Government  Bookstore  at  the  addresses 
given  above. 

3.  Small  Quantity  Generators 

The  HSWA  require  that,  effective 
August  5. 1985,  any  hazardous  waste 
which  is  part  of  a  total  quantity 
generated  by  a  genurator  generating 
greater  than  100  kilograms  but  less  than 
1000  kilograms  during  one  calendar 
month,  and  which  is  shipped  off  the 
premises  on  which  such  waste  is 
generated,  shall  be  accompanied  by  a 
copy  of  the  EPA  Hazardous  Waste 
Manifest  form  signed  by  the  generator. 
Copies  of  the  EPA  Hazardous  Waste 
Manifest  form  the  may  be  obtained  from 
general  information  contact  person 
listed  above. 


Those  Iowa  generators  who  find 
themselves  eligible  for  the  small 
quantity  generator  exclusion  in  the 
Federal  Program  should  consult 
IDWAWM  to  determine  if  State  rules 
still  in  effect  would  impact  their  waste 
management  activities. 

4.  Financial  Responsibility 

Owners  and  operators  of  treatment, 
storage  and  disposal  facilities,  when 
renewing  financial  documents  in 
accordance  with  40  CFR  Part  264  and  40 
CFR  Part  265  Subpart  H.  should 
designate  the  "Environmental  Protection 
Agency,  Region  VII"  as  beneficiary.  All 
evidences  of  compliance  should  be 
provided  to  the  EPA  financial 
responsibility  requirements  contact 
person  listed  above.  A  separate  letter 
will  be  sent  to  each  of  the  regulated 
firms  with  Letters  of  Credit  or  Financial 
Guarantee  Bonds  explaining  their 
responsibilities. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this  notice 
will  not  have  a  significant  economic 
impact  on  a  substanital  number  of 
entities.  This  notice  announces  to  the 
public  the  withdrawal  of  the  Iowa 
hazardous  waste  management  program. 
It  does  not  impose  any  new  burdens  on 
small  entities.  This  notice,  therefore, 
does  not  require  a  regulatory  flexibility 
analysis. 

Executive  Older  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  271 

Hazardous  materials.  Indian  lands. 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal.  Intergovernmental  relations. 
Penalties  and  Confidential  business 
information. 

Authority 

This  notice  is  issued  under  the 
authorty  of  sections  2002(a),  3006,  and 
7U04(b)  of  the  Solid  Waste  Disposal  Act, 
as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (42  U.S.C.  6912(a).  6926, 
6974(b)). 

Dated:  lune  20, 1985. 
Morris  Kay, 

Regional  Administrator.  EPA  Region  VII. 
(FR  Doc.  85-15406  Filed  &-26-85;  8:45  am) 

SILUNG  COOE  8S60-S0-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Paris  101-35,  101-36  and  101- 
37 

I FPMR  Amendment  F-59 1 

Removal  From  Chapter  101  of 
Subchapter  F,  ADP  and 
Telecommunications 

AGENCY:  Office  of  Information 
Rescuroes  Management,  GSA. 

action:  Final  rule. 

SUMMARY:  This  regulation  removes 
automatic  data  processing  (ADP)  and 
telecommunications  management 
provisions  from  the  Federal  Property 
Management  Regulations  (FPMR).  The 
purpose  is  to  remove  regulatory 
provisions  that  have  been  superseded 
by  the  Federal  Information  Resources 
Management  Regulation  (FIRMR)  (41 
CFR  Chapter  201). 
EFFECTIVE  DATE:  )une  27,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  W.  Walker.  Policy  Branch 
(KMPP).  Office  of  Information  Resources 
Management,  telephone  (202)  566-0194 
or  FTS,  566-0194. 
SUPPLEMENTARY  INFORMATION:  (1) 
Govemmentwide  regulations  regarding 
Federal  management,  acquisition,  and 
use  of  information  resources  were 
integrated  into  a  new  regulation,  the 
FIRMR,  effective  April  1, 1984  (49  FR 
20994,  May  17, 1984).  Amendment  1  to 
the  FIRMR.  effective  April  1, 1985  (50  FR 
4322,  January  30, 1985)  included  the 
publication  of  the  policies  and 
procedures  that  were  originally 
published  in  Subchapter  F  of  the  FPMR 
in  a  new  integrated  structure. 
Subchapter  F  provisions  (Parts  101-35, 
101-36, 101-37,  and  Appendix  to 
Subchapter  F)  are  no  longer  effective. 

(2)  Special  category  contracting 
provisions,  formerly  published  in  the 
Federal  Procurement  Regulations  (FPR) 
at  Subparts  1-4.11, 1-4.12  and  1-4.13. 
have  also  been  superseded  by  the 
FIRMR.  Because  contracts  continue  to 
exist  which  were  written  in  accordance 
with  FPR  provisions,  removal  of  those 
subparts  from  the  FPR  is  being  delayed. 

(3)  As  listed  in  Appendix  C  of  the 
FIRMR  looseleaf  edition,  certain  FPMR 
F  series  information  and  guidance  (non- 
regulatory)  bulletins  continue  to  be 
current.  This  regulation  action  does  not 
affect  the  status  of  FPMR  F  series 
bulletins. 

(4)  Notice  of  proposed  rulemaking 
regarding  this  amendment  was 
published  in  the  Federal  Register  (50  FR 
23453,  June  4, 1985).  Notwithstanding 
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this  action,  it  has  been  determined  that 
the  regulation  has  neither  a  significant 
effect  nur  a  significant  cost  or 
administrative  impact  on  agencies  or 
contractors  or  offerors,  pursuant  to  sec 
302  of  Pub.  L  98-577  (Small  Business 
and  Federal  Procurement  Competition 
Enhancement  Act  of  19W).  Therefore,  in 
the  interest  of  economy  and  efficiency  in 
the  publication  of  the  annual  update  of 
Title  41  of  the  CFR.  the  rule  is  being 
published  prior  to  the  close  of  the 
comment  period  specified  in  the 
referenced  notice 

(5)  The  General  Ser\  ices 
Administration  has  determined  thai  this 
rule  is  not  a  major  rule  for  purposes  of 
Executive  Order  12291  of  February  17. 
1981.  CS.^  decisions  are  based  on 
adequate  information  concerning  the 
need  for.  and  the  consequences  of  the 
rule.  The  rule  is  written  to  ensure 
maximum  benefits  to  Federal  agencies. 
This  is  a  Government- wide  management 
regulation  that  will  have  little  or  no  net 
cost  effect  on  society. 

List  of  Subjects  in  41  CFK  Parts  101-35. 
101-36.  and  101-37 

Government  information  resources 
activities.  ADP  and  telecommunications 
management. 

SUBCHAPTER  F— [REMOVED  AND 
RESERVED] 

Pursuant  to  Sec.  205(c).  63  Stat.  390:  40 
U.S.C.  486(c).  41  CFR  Chapter  101  is 
amended  by  removing  and  reserv  ing 
Subchapter  F — ADP  and 
Telecommunications,  consisting  of  Part 
101-35 — ADP  and  Telecommunications 
Management  Policy.  Part  101-36— ADP 
Management.  Part  101-37 — 
Telecommunications  Management,  and 
Appendix  to  Subchapter  F — Temporary 
Regulations. 

Dated:  June  19,  1985. 
Dwigfat  Ink. 

Actintf  AdtJiiinslrotor  of  General  Servicer 
\VK  Doc.  BS-15382  Filed  6-28-85;  8  45  am) 

WLUMG  COOC  M20-2S-* 


FEDERAL  COMMUNICATIONS 

COMMISSiON 

47  CFR  Paris  0  and  1 
IFCCBS-256] 

Organizational  and  Procedural 
Changaa 

AOENCV:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUNHNANV:  This  action  amends  various 
sections  of  the  Commission's  Rules  to: 


(1)  Reflect  the  reduction  in  the  number 
of  Commissioners:  (2)  delete  references 
to  the  Telecommunications  Committee 
and  Telegraph  and  Telephone 
Committee;  and  (3)  reflect  the  transfer  of 
the  function  of  the  Office  of  Opinions 
and  Review  to  the  Office  of  General 
Counsel. 

This  action  is  taken  by  the 
Commission  in  efforts  to  eliminate  and/ 
or  revise  misleading  sections  of  the 
rules. 

EFTECnVE  date:  July  8.  1985. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Chris  Philpot,  Office  of  General  Counsel 
(202)  254-6530. 
SUPPLENKNTARV  INFORMATION: 

List  of  Subjects 

4T  CFR  Part  0 

Organization  and  functions 
(Government  agencies). 

47  CFR  Part  1 

Administrative  practice  and 
procedure. 

Order 

In  the  matter  of  Amendment  of  { ji  0.1. 
1.S1(h)|3).  1.S1(b).  and  1.419  of  the 
Commission's  rules  lo  reflect  the  reduction  in 
the  number  of  Commissioners  frum  seven  lo 
five  dod  to  correct  h  typugraphical  error: 
Amendment  of  \\  0.9i(h)  and  O.Z\0[n][\]  to 
delete  reference  to  the  Telecommunications 
Cominittee  and  the  Telegraph  and  Telephone 
Cu.iimittee:  Amendment  of  §{  0.5(u)  11. 
0  5(b)(2).  5.  and  1.1205(b)  lo  reflect  the 
transfer  of  the  functions  of  the  Office  of 
Opinions  and  Review  to  the  Office  of  General 
Counsel  and  to  make  conforming  changes  to 
these  Commission  rules. 

Adopted:  May  13.  ISS."). 

Released:  May  31.  1965. 

By  the  Commission. 

1.  In  1982.  Congress  reduced  the 
number  of  Commissioners  of  the  Federal 
Communications  Commission  from 
seven  to  five. '  Sections  0.1. 1.51(a)(3). 
1.51(b)  and  1.419  are  hereby  amended  to 
reflect  that  reduction.  Section  1.51(b)  is 
also  hereby  amended  to  correct  a 
typographical  error. 

2.  Section  0.1  of  the  Commission's 
rules,  which  specifies  the  number  of 
Commissioners,  is  hereby  revised  to 
state  that  the  Commission  is  composed 
of  five  members. 

3.  Sections  1.51(a)(3)  and  1.51(b)  of  the 
Commission's  rules  govern  the  number 
of  copies  of  pleadings,  briefs,  and  other 
papers  which  must  be  filed  with  the 
Commission.  The  number  of  copies 


'Oinnibu*  Buflget  Reconciliulion  Act  of  1962.  Puli. 
L  No.  97-253.  94  SIhI  763  I19S2). 


currently  required  is  based  on  the 
assumption  that  the  Commission  is 
composed  of  seven  members.  Therefore, 
these  rules  are  hereby  revised  lo  reflect 
the  correct  composition  of  the 
Commission. 

4.  Section  1.419(b)  of  the 
Commission's  rules  governs  the  number 
of  copies  cf  comments  to  be  filed  in 
rulemaking  proceedings.  That  rule  is 
hereby  amended  to  reflect  the  reduction 
in  the  number  of  Commissioners. 

5.  The  typographical  error  in  §  1.51(b) 
is  hereby  corrected.  Currently  5  1.51(b) 
reads  in  pertinent  part  as  follows: 
"Participants  filing  the  required  six 

copies  who  also  wish  each  Commission 
to  have  a  personal  copy  .  .  .  "  By  this 
Order,  the  word  "Commission  "  is 
changed  to  "Commissioner". 

6.  The  Commission  recently  abolished 
the  Telecommunications  Comniittee. 
Subsection  (h)  of  §  0.91  of  the 
Commission's  rules,  which  cnu.T.erates 
various  functions  of  the  Common 
Carrier  Bureau,  states  that  the  Bureau 

|h)  Curries  nut  the  functions  of  the 
Commission  or  the  Telecommunications 
Committee  under  the  Communications  Act  of 
1934.  as  amended,  except  as  reserved  to  the 
Commission  under  {  0.291. 

7.  In  view  of  the  dissolution  of  the 
Telecommunications  Committee,  the 
phrase  "or  the  telecommunications 
Committee"  is  deleted  from  §  0.91(h). 

8.  The  Commission  has  also 
disbanded  the  Telegraph  and  Telephone 
Committee.  Subsection  (1)  of  §  0.201(a) 
of  the  Commission's  rules,  which  sets 
forth  delegations  of  certain  powers  of 
the  Commission,  specifies  that 

I'his  category  also  includes  delegations  to 
individual  Commissioners  or  committees  of 
commis8iof>ers.  such  as  the  Telegraph  and 
Telephone  Committee. 

9.  In  view  of  the  dissolution  of  the 
Telegraph  and  Telephone  Committees, 
the  phrase  "such  as  the  Telegraph  and 
Telephone  Committees"  is  deleted  from 
Rule  §  0.201(a)(1).  and  a  period  is 
inserted  in  lieu  of  the  comma  after  the 
word  "commissioners"  in  the 
penultimate  line  of  that  secton. 

10.  By  order  released  November  9, 
1981.  FCC  81-519,  the  functions  of  the 
Office  of  Opinions  and  Review  were 
transferred  to  the  Office  of  General 
Counsel.  Therefore,  §§  0.5(a)(ll), 
0.5(b)(2),  0.5(b)  5,  and  1.1205(b),  which 
refer  to  the  Office  of  Opinions  and 
Review,  must  be  amended  to  reflect  that 
change. 

11.  Section  0.5  of  the  Commission 
rules  contains  a  general  description  of 
the  organization  and  operations  of  the 
Commission.  Section  0.5(a)  sets  forth  the 
principal  staff  units,  and  Subsection  (11) 
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thereof  lists  the  Office  of  Opinions  and 
Review  as  one  of  those  units.  In  view  of 
the  dissolution  of  that  office.  Subsection 
(11)  is  hereby  deleted  and  the 
subsequent  subsections  renumbered  to 
reflect  the  deletion. 

12.  Section  0.5(b)  sets  forth  the 
responsibilities  and  functions  of  the 
Commission  staff.  Subsection  0.5(b)(2) 
states  that  ".  .  .  the  preparation  of 
Commission  opinions  in  hearing  cases  is 
primarily  the  responsibility  of  the  Office 
of  Opinions  and  Review  .  .  .  ."  That 
subsection  is  hereby  amended  to  stale 
that  the  preparation  of  "opinions  in 
hearing  cases  is  primarily  the  function  of 
the  Office  of  General  Counsel." 

13.  Section  0.5(b)(5),  which  sets  forth 
the  responsibilities  of  various  staff 
components  for  decisions  in  hearing 
cases,  specifies  certain  obligations  of 
the  Office  of  Opinions  and  Review.  The 
references  to  that  office  are  hereby 
changed  to  refer  to  the  Office  of  General 
Counsel. 

14.  Section  1.1205  enumerates 
Commission  decisionmaking  personnel 
in  the  case  of  restricted  adjudicative 
proceedings.  The  reference  in  §  1.1205(b) 
to  the  Chief  of  the  Office  of  Opinions 
and  Review  and  his  staff  is  deleted  and 
the  subsequent  subsections  renumbered 
to  reflect  that  decision. 

15.  We  find  that  prior  notice  and 
comment  procedures  are  unnecessary  to 
implement  the  rule  amendments  in  the 
attached  Appendix  because  the 
amendments  involve  general  rules  of 
agency  organization,  practice  or 
procedure.  See  5  U.S.C.  553(b)(3)(A). 

16.  In  view  of  the  foregoing  and 
pursuant  to  Sections  4(i)  and  (j)  of  the 
Communications  Act  of  1934,  ms 
amended,  it  is  hereby  ordered  that  Part  1 
of  the  Commission's  Rules  is  amended 
as  set  forth  in  the  attached  Appendix, 
effective  July  8. 1985. 

17.  For  further  information  contact 
Chris  Philpot,  Office  of  General  Counsel. 
(202)  632-6990. 

Federal  Communicationti  Commission. 
William  |.  Tricarico, 

Sccretarv- 


Appendix 

Parts  0  and  1  of  Title  47  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  0—(  AMENDED  1 

1.  The  authority  citation  for  Part  0 
continues  to  read: 

Authority:  S<^c8.  4.  303,  48  stut..  us 
ami  nded.  1066.  1082;  47  U.S.C.  154.  303. 

§0.1    (Amended) 

2.  The  phrase  "7  members"  in  47  CFR 
0.1  of  the  rules  and  regulations  of  the 


Federal  Communications  Commission  is 
changed  to  "5  members". 

§0.91    I  Amended  I 

3.  The  phrase  "or  the 
Telecommunications  Committee"  is 
deleted  in  §  0.91(h)  of  the  Commission's 
rules  and  regulations. 

§0.5    I  Amended  I 

4.  Section  0.5(a)(ll)  is  deleted  and 

§  §  0.5(a)  (12)  and  (13)  of  the  Commission 
rules  and  regulations  are  redesignated 
as  §§  0.5(a)  (11)  and  (12),  respectively. 

5.  The  phrase  "Opinions  and  Review" 
in  §  0.5(b)(2)  of  the  Commission's  rules 
and  regulations  is  changed  to  "General 
Counsel". 

6.  The  phrase  "Opinion  and  Review, 
which  appears  twice  in  §  0.5(b)(5)  of  the 
Commission's  rules  and  regulations,  is 
changed  to  "General  Counsel"  both 
times  it  appears. 

§0.20    [Amended] 

7.  The  phrase  "such  as  the  Telegraph 
and  Telephone  Committees"  is  deleted 
in  §  0.201(a)(1)  of  the  Commission's 
rules  and  regulations,  and  a  period  is 
inserted  in  lieu  of  the  comma  which 
appears  after  the  word  "commissioners, 
which  is  hyphenated  between  the  eighth 
and  ninth  line  thereof. 

PART  1— (AMENDED] 

8.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303.  48  Stat.,  as 
amended.  1066. 1082:  47  U.S.C.  154.  303. 

§  1.51    [Amended] 

9.  In  §  1.51(a)(3)  the  number  of  copies 
of  papers  filed  relating  to  matters  to  be 
acted  on  by  the  Commission  is  changed 
from  "16  "  to  "14". 

10.  The  number  of  Commissioners  in 
§  1.51(b)  of  the  Commission's  rules  and 
regulations  is  changed  from  "7iipto  "5" 
and  the  distribution  of  the  total  number 
of  copies,  on  the  fourth  line  below  the 
number  of  Commissioners,  is  changed 
from  "12"  to  "10  ". 

11.  The  word  "Commission"  is 
changed  to  "Commissioner"  in  the 
sentence  in  §  1.51(b)  reading 
"Participants  filing  the  required  six 
copies  who  also  wish  each  Commission 
to  have  a  personal  copy  .  .  .  ." 

§1.419    [Amended] 

12.  The  number  of  Commissioners  in 

§  1.419(b)  of  the  Commission's  rules  and 
regulations  is  changed  from  "7"  to  "5" 
and  the  distribution  of  the  total  number 
of  copies,  on  the  fourth  line  below  the 
number  of  Commissioners,  is  changed 
from  "12"  to  "10". 


§  1.1205    [Amended] 

13.  Section  1.1205(b)  of  the 
Commission  rules  and  regulations  is 
deleted  and  paragraphs  (c),  (d),  (e).  (f), 
and  (g)  thereof  are  redesignated  as  (b), 
(cj,  (d),  (e),  and  (f)  respectively. 

|FR  Doc.  85-15114  Filed  6-26-65;  8:45  amj 
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47  CFR  Part  73 

Oversight  of  the  Radio  and  TV 
Broadcast  Rules 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  Order  amends  47  CFR 

Part  73  of  the  FCC  Rules.  Amendments 

are  made  to  relax  the  requirements  for 

determining  TV  aural  power.  This  action 

is  necessary  to  eliminate  unnecessary 

regulations. 

EFFECTIVE  DATE:  June  27,  1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  Ir\in.  Mass  Media  Bureau,  (202) 

632-9660. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Television. 

Order 

In  the  matter  of  oversij;ht  of  the  Radio  and 
TV  Broadcast  Rules. 
Adopted:  Jun<'  11. 1985. 
Released:  June  13. 1985. 
By  the  Chief.  Mass  Media  Bureau. 

1.  In  this  Order,  the  Commission 
focuses  its  attention  on  the  oversight  of 
its  TV  broadcast  rules.  Modifications 
are  made  herein  to  clarify  the 
Commission's  rules  concerning  TV  aural 
transmitter  power  measurement 
procedures. 

2.  The  Commission  has  received 
several  informal  comments  from  TV 
station  operators  and  broadcasters 
regarding  our  current  meter  calibration 
requirements  for  determining  TV  aural 
power  levels.  They  have  indicated  that 
these  requirements  are  burdensome  and 
extremely  difficult,  if  not  impossible,  to 
comply  with.  We  have  reviewed  these 
requirements  and  concur  with  their 
concerns.  Therefore  we  are  relaxing  our 
Rules  to  permit  TV  licensees  to 
determine  the  aural  transmitter  power 
levels  in  any  manner  that  will  assure 
operation  at  authorized  power  levels. 

3.  No  substantive  changes  are  made 
herein  which  imposes  additional 
burdens  or  remove  provisions  relied 
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upon  by  licensees  or  the  public.  We 
conclude,  for  the  reasons  set  forth 
above,  that  these  revisions  will  serve 
the  public  interest. 

4.  Inasmuch  as  these  amendnienls 
impose  no  additional  burdehs  and  raise 
no  issue  upon  which  comments  would 
serve  any  useful  purpose,  prior  notice  of 
rule  making,  effective  dale  provisions 
and  public  procedures  thereon  are 
unnecessary  pursuant  to  the 
Administrative  Procedure  and  |udicial 
Review  Act  provisions  of  5  LI.S.C. 
553(b)(3)(B). 

5.  Notice  of  Proposed  Rule  Makinji  is 
not  required,  consequently  the 
{leguliitory  Flexibility  Act  does  not 
apply. 

6.  Accordingly,  it  is  ordered,  that 
under  the  authonty  contained  in 
sections  4(i)  and  303(r)  of  the 
Communications  Act  of  1934.  as 
amended.  Parts  73  and  74  of  the  F'CC 
Rules  and  Regulations  are  amended  as 
set  forth  in  the  attached  Appendix, 
effective  upon  publication  in  the  Federal 
Register.  This  action  is  taken  by  the 
Chief.  Mass  Media  Bureau  under  the 
authority  delegated  in  SS  0.61  and  0.283 
of  the  Commission's  Rules. 

7.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

8.  For  further  information  on  this 
Order  contact  Howard  Irvin.  (202)  632- 
9660.  Mass  Media  Bureau. 

Federrf!  Communicdiions  Conimis»ion. 
lames  C.  McKinney, 
<■.'■'■'■.  Mais  MfJui  BlIIVQu. 

Appendix 

PART  73— {AMENDED 1 

Title  47  Part  73  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  aulhonty  citution  for  {"ar!  73 
continues  to  read  as  follows: 

Authority:  Sees.  4  uiid  303.  48  Slulute  10W 
iind  l()rt2.  ds  amended.  (47  H.S.C:  \:a  jind 
3ai| 

2.  47  CVR  73.663  is  amended  by 
revising  paragraph  (a);  by  removing 
paragraphs  (c)(1).  (2).  and  (3).  and  the 
Note  following:  by  redesignating 
paragraphs  (d)(1).  (2).  (3).  as  paragraphs 
(c|(l).  (2).  (3);  by  revising  the  caption  of 
the  newly  designated  paragraph  (c)  and 
paragraph  (c)(3)(i);  and  by  adding  a  new 
Note  following  paragraph  (c)(3)(iii)  to 
read  as  follows: 

§  73.663    DetennMng  operating  power. 
(a)  The  operating  power  of  each  TV 
visual  transmitter  shall  normally  be 
determined  by  the  direct  method. 

•  •  •  •  • 

(c)  Indirect  method,  visual  trcinsmUter. 
•   •   • 

(3)-    •   • 


(i)  Using  the  most  recent  measurement 
data  for  calibration  of  the  transmission 
line  meter  according  to  the  procedures 
described  in  paragraph  (b)  of  this 
section  or  the  most  recent 
measurements  made  by  the  licensee 
establishing  the  value  of  F.  In  the  case  of 
composite  transmitters  or  those  in  which 
the  final  amplifier  stages  have  been 
modified  pursuant  to  FCC  approval,  the 
licensee  must  furnish  the  FCC  and  also 
retain  with  the  station  records  the 
measurement  data  used  as  a  basis  for 
determining  the  value  of  F. 

•  •  •  *  • 

Note:  Refer  tu  i  73.1560  for  autdl 
Irunsmilter  uiitpul  power  levels. 

3.  47  CFR  73.688  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  73.6M    Indicattng  instruments. 

(a)  Each  TV  broadcast  station  shall  be 
equipped  with  indicating  instruments 
which  conform  with  the  specifications 
described  in  $  73.1215  for  measuring  the 
operating  parameters  of  the  last  radio 
stage  of  the  visual  transmitter,  and  with 
such  other  instruments  as  are  necessary 
for  the  proper  adjustment,  operation, 
and  maintenance  of  the  visual 
transmitting  system. 

•  •  •  •  • 

4.  47  CFR  73.1560  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows. 

$73.1560    Operating  power  toterances. 

(c)  TV  stations.  '   '  ' 

(2)  The  output  power  of  the  aural 
transmitter  shall  be  maintained  to 
provide  an  aural  carrier  ERP  not  to 
exceed  22%  of  the  peak  authorized 
visual  ERP. 


§73.1690    lAmendodl 

5.  47  CFR  73.1690  is  amended  by 
removing  paragraph  (c)(4)  in  its  entirety. 

|KR  Uoc.  85-14703  Filed  6-26-65:  B:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  To  Determine 
Astragalus  HiMniilimus  To  Be 
ErMlangered 

AOCNCV:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule. 


SUSiMAllv:  The  Service  determines  a 
plant.  Astragalus  huntillimus  (Mancos 
milk-vetch),  to  be  an  endangered  species 
under  the  authority  contained  in  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended.  Astragalus  hunuUimus  is 
presently  known  from  four  populations 
west  of  Waterflow,  San  |uan  County. 
New  Mexico.  The  plant  was  collected  in 
Montezuma  County.  Colorado,  in  1875: 
however,  the  species  has  not  been  re- 
collected there  since  that  time.  This 
species  is  vulnerable  due  to  a  low 
number  of  plants,  restricted  distribution, 
a  low  tolerance  for  disturbance,  and 
close  proximity  to  powerline  corridors, 
roads,  and  oil  wells.  This  determination 
of  Astragalus  humillimus  to  be  an 
endangered  species  implements  the 
protection  provided  by  the  Act. 

DATE:  The  effective  date  of  this  rule  is.^ 
luly  29,  1985. 

AOORESSCS:  The  complete  file  for  this 
rule  is  available  for  inspection  during 
normal  business  hours,  by  appointment, 
at  the  Service's  Regional  Office  of 
Endangered  Species.  500  Gold  Avenue 
SW..  Room  4000,  Albuquerque.  .New 
Mexico  87103. 

FOR  FURTHER  INFORMATION  COMTACT 

Peggy  Olwell,  Botanist.  Region  2 
Endangered  Species  Office,  U.S.  Fish 
and  Wildlife  Service.  P.O.  Box  1306. 
Albuquerque,  New  Mexico  87103  (505/ 
766-3972  or  FTS  474-3972). 

SUPPt.EMENTARY  INFORMATION: 
Background 

Astragalus  humillimus  Gray  ex 
Brandegee  is  a  member  of  the  Fabaceae 
(pea  family).  The  species  was  collected 
once  by  Brandegee  in  1875  and  was 
described  by  Asa  Gray  in  1876.  Kuntze 
named  this  plant  Tragacantho 
humillima  in  1891.  Rydberg  (1905) 
changed  the  name  to  Phaca  humillima, 
and  Bameby  recognized  it  in  the  genus 
Astragalus  in  1964  (Bameby,  1964; 
Knight,  1981). 

Astragalus  humillimus  has  short 
stems  measuring  0.5  to  1  centimeter  tall 
(0.2-0.4  inch).  It  is  a  perennial  species 
with  compound  leaves  (having  many 
leaflets)  measuring  8  to  15  millimeters 
long  (0.3-0.6  inch).  The  leaflets  are 
pubescent.  0.7  to  2  millimeters  (0.02-0.08 
inch)  long,  light  green,  and  oval.  The 
flowers  are  lavender  with  white  veins, 
arp  about  1  centimeter  (0.4  inch)  long, 
and  have  a  sweet  pungent  smell.  The 
fruit  is  an  oblong  pod  about  5 
millimeters  (0.2  inch)  long.  This  species 
grows  in  low.  tufted  mats  31  to  45 
centimeters  (12-18  inches]  in  diameter. 
These  clumps  are  often  covered  with 
butterflies,  and  Vanessa  cardui  (painted 
lady  butterfly)  has  been  identified  as  a 
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pollinator  of  Astragalus  humillimus 
(Paul  Knight,  New  Mexico  Natural 
Resources  Department,  pers.  comm.. 
1983).  Flowering  occurs  only  for  a  short 
time,  between  late  April  and  early  May. 
Most  fruits  ripen  by  early  June. 

Astragalus  humillimus  is  known  only 
from  a  ridge  west  of  Waterflow,  New 
Mexico.  The  four  populations  occur  on 
Bureau  of  Land  Management  (BLM)  and 
Navajo  Indian  Reservation  lands  and 
contain  approximately  7,000  plants.  The 
plants  are  restricted  to  Point  Lookout 
and  Cliff  House  sandstones,  tan 
Cretaceous  sandstones  of  the  Mesa 
Verde  series,  at  an  elevation  of  1,545  to 
1.645  meters  (5,068-5,396  feet).  The 
Astragalus  forms  rings  in  depressed 
pockets  of  sandy  soil.  Two  of  the 
populations  are  on  Point  Lookout 
sanstone  mesas,  one  is  on  island 
outcrops  of  Point  Lookout  sandstone, 
and  the  other  appears  to  occur  on  Cliff 
House  sandstone  (O'Sullivan  and 
Beikman.  1963).  Dominant  associated 
plants  are  Oryzopsis  hymenoides, 
Gutierrezia  sarothrae.  Yucca 
angustissima,  and  Artemisia  tridentata. 
Astragalus  humillimus  occurs  in  the 
vicinity  of  utility  corridors,  drilling  pads, 
oil  wells,  pipelines,  and  roads; 
additional  construction  and 
maintenance  of  these  could  destroy  or 
severely  affect  the  populations. 

Astragalus  humillimus  was  first 
collected  in  1875  in  Montezuma  County. 
Colorado,  but  no  plants  have  ever  been 
relocated  at  the  type  locality.  The  first 
Federal  action  involving  Astragalus 
humillimus  was  on  June  16. 1976.  when 
the  Service  published  a  proposed  rule  in 
the  Federal  Register  (41  FR  24524)  to 
determine  approximately  1,700  vascular 
plant  species  to  be  endangered  pursuant 
to  section  4  of  the  Act.  Astragalus 
humillimus  was  included  in  the  June  16. 
1976.  proposal.  General  comments 
received  in  relation  to  the  1976  proposal 
were  summarized  in  the  April  26, 1978. 
Federal  Register  (43  FR  17910). 

The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  On  December  10. 1979.  the  Service 
published  a  notice  of  withdrawal  of  the 
June  16, 1976,  proposal,  along  with  four 
other  proposals  which  had  expired  (44 
FR  70796). 

Astragalus  humillimus  was  included 
as  a  category-1  species  in  a  list  of  plants 
under  review  for  threatened  or 
endangered  classification,  published  in 
the  December  15. 1980.  Federal  Register 
(45  FR  82480)  plant  notice  of  review. 
Category  1  comprises  taxa  for  which  the 
Service  presently  has  sufficient 
biological  information  to  support  the 


biological  appropriateness  of  their  being 
proposed  to  be  listed  as  endangered  or 
threatened  species.  The  Endangered 
Species  Act  Amendments  of  1982 
required  that  all  petitions  pending  as  of 
October  13. 1982.  be  treated  as  having 
been  newly  submitted  on  that  date.  The 
species  listed  in  the  December  15, 1980. 
plant  notice  of  review  were  considered 
to  have  been  petitioned,  and  the 
deadline  for  a  finding  on  those  species, 
including  Astragalus  humillimus,  was 
October  13. 1983. 

On  October  13. 1983.  the  petition 
finding  was  made  that  listing  Astragalus 
humillimus  was  warranted  but 
precluded  by  other  pending  listing 
actions,  in  accordance  with  section 
4(b)(3)(B)(iii)  of  the  Act;  notification  of 
the  finding  was  published  in  the  January 
20.  1984.  Federal  Register  (49  FR  2485). 
Such  a  finding  requires  a  recycling  of  the 
petiUon,  pursuant  to  section  4(b)(3)(C}(i) 
of  the  Act.  The  Service  published  a 
proposed  rule  to  list  Astragalus 
humillimus  as  an  endangered  species  on 
June  28, 1984  (49  FR  26610).  This 
proposed  rule  constituted  the  finding 
that  the  petitioned  action  was 
warranted  and  proposed  to  implement 
the  action  in  accordance  with  section 
4(b)(3)(B)(ii)ofthe  Act. 

Summary  of  Comments  and 
Recommendations 

In  the  June  28. 1984,  proposed  rule  (49 
FR  26610)  and  associated  notifications, 
all  interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  A 
newspaper  notice  was  published  in  the 
Farmington  Daily  Times  on  July  24, 
1984.  which  invited  general  public 
comment.  Six  comments  were  received 
and  are  discussed  below.  No  public 
hearing  was  requested  or  held. 

The  international  Union  for 
Conservation  of  Nature  and  Natural 
Resources  had  no  specific  comments  on 
Astragalus  humillimus,  but  supported 
the  proposal.  The  National  Park  Service 
stated  that  it  had  no  comments  since  the 
species  does  not  occur  on  its  lands. 

The  San  Juan  County  Commission 
opposed  the  listing  because  of  the  belief 
that  it  will  cause  "additional 
complications  in  completing 
environmental  impact  assessments  for 
economic  development  projects"  and 
because  it  is  "non-beneficial  vegetation 
for  sheep  and  wildlife  grazing,  and  .  .  . 
it  would  be  more  beneficial  if  it  were 
supplanted  by  more  nutritious  and 
palatable  varieties  of  plants."  The 


Service  responds  that  the  determination 
to  list  Astragalus  humillimus  was  made 
solely  on  the  basis  of  the  best  scientific 
and  commercial  data  available  and  not 
on  the  basis  of  whether  the  plant  is 
beneficial  forage  for  sheep  and  wildlife 
nor  on  the  basis  of  whether  the  plant 
listing  may  cause  complications  for 
development. 

The  BLM  had  no  objection  to  the 
listing.  However,  it  did  state  that  the 
listing  "may  cause  a  conflict  between  its 
[Astragalus  humillimus]  protection  and 
programs  currently  authorized  by  the 
Bureau  of  Land  Management  (BLM)," 
specifically  "rights-of-way  for 
transmission  line  and  leases  for  the 
development  of  oil  and  gas  and  other 
minerals."  The  BLM  stated  that  care  will 
have  to  be  taken  to  consider  the  species 
and  recommended  that  it  and  the 
Service  work  closely  in  "devising 
species  protection  measures,  authorizing 
resource  development  and  managing 
previously  authorized  land  uses."  The 
Service  agrees  with  BLM's  comments. 
The  BLM  also  stated  that  there  is  a 
small  population  of  the  Mancos  milk- 
vetch  on  BLM-administered  lands.  This 
information  has  been  incorporated  into 
the  final  rule. 

The  Bureau  of  Indian  Affairs  (BIA) 
raised  a  number  of  issues  concerning 
surveys,  habitat,  and  managing  agency 
jurisdiction,  and  concluded  "that  too 
little  information  has  been  provided  to 
warrant  supporting  this  action  at  this 
time"  and  suggested  that  the  Service 
conduct  more  extensive  surveys  of  the 
species  and  its  habitat.  Considering  the 
low  number  of  plants  and  the  easy 
accessibility  to  them  it  would  be 
detrimental  to  the  species  to  publish 
specific  locality  data.  Extensive  surveys 
by  helicopter  and  ground  have  been 
conducted  by  Betty  Kramp  and  Paul 
Knight  (New  Mexico  Natural  Resources 
Department).  Rupert  Barneby  (New  York 
Botanical  Garden).  Stanley  Welsh 
(Brigham  Young  University),  and 
William  Weber  (University  of 
Colorado).  The  Service  believes  that 
sufficient  information  was  obtained 
from  these  surveys  to  warrant  listing  the 
species.  Locality  data  and  management 
information  will  be  provided  to  the 
Bureau  of  Indian  Affairs. 

In  an  October  18. 1984,  telephone 
conversation  with  Mark  Porter  of 
Ecosphere  Environmental  Services,  the 
Service  was  informed  of  a  new 
population  of  approximately  100  plants. 
The  population  occurs  10.5  kilometers 
(6.5  miles)  northwest  of  the 
northernmost  previously  known 
population  and  exten'^j  about  90  meters 
(300  feet)  along  a  south-facing  c^iff.  This 
population  is  on  Navajo  Indian  ' 
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Resenation  land  and  the  new 
information  has  been  incorporated  into 
the  final  rule. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Astragalus  humillimus  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq]  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (to  be  codified  at 
50  CFR  Part  424;  49  FR  38900.  October  1. 
1984)  were  followed.  A  species  rnay  be 
determined  to  fie  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Astragalus  humillimus 
Gray  ex  Brandegee  (Mancos  milk-vetch) 
are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Astragalus 
humillimus  was  collected  in  1875  in 
Montezuma  County.  Colorado,  near 
Mancos  Canyon;  however,  it  has  not 
been  collected  there  since  T875.  Rupert 
O.  Bameby.  an  authority  on  Astragalus. 
has  searched  for  the  species  in  the  Four 
Comers  area  and  was  unable  to  locate 
the  population  at  the  type  locality  or  any 
other  populations  of  the  plant.  William 
C.  Weber  and  S.L  Welsh  also 
conducted  extensive  searches  for  this 
species  (Knight.  1981)  The  species  had 
not  been  seen  or  collected  until  Betty 
Kramp  collected  it  on  the  Hogback,  area 
west  of  Waterflow.  New  Mexico,  in 
1980.  Paul  Knight  surveyed  similar" 
habitat  from  Mancos  Canyon,  Colorado, 
south  to  the  southern  end  of  the 
Hogback.  He  discovered  two  more 
populations  north  of  Kramp's 
population.  The  plant  is  restricted  to  the 
Point  Lookout  and  Cliff  House 
sandstones,  although  it  is  not  known 
what  chemical  or  physical  properties  of 
these  substrates  the  species  is 
responding  to  (Paul  Knight.  New  Mexico 
Natural  Resources  Dept..  pers:  comm., 
1983). 

Presently.  Astragalus  humillimus 
occurs  along  a  10-mile  section  of  the 
Hogback.  The  northernmost  population 
consists  of  approximately  100  plants  and 
extends  along  a  south-facing  cliff  on 
Navaio  Indian  Reservation  land  (Mark 
Porter.  Ecosphere  Environmental 
Services,  pers.  comm..  1984). 

The  second  and  largest  population 
with  approximately  5.000  plants  is 
located  on  an  extensive  mesa  top  of 
Point  Lookout  sandstone  in  an  area 
being  actively  explored  and  drilled  for 


energy-related  minerals.  The  estimated 
area  of  this  population  is  approximately 
8.5  hectares  (21  acres).  The  Navajo 
Indian  Tribe  owns  the  land  and  the 
surface  rights  to  it;  the  leasable  mineral 
rights  are  privately  owned.  The 
Astragalus  humillimus  population  is 
situated  in  an  oil  field  and  is  flanked  on 
three  sides  by  active  oil  wells.  The 
number  of  roads,  oil  wells,  and  pipelines 
is  increasing.  The  entire  area  is 
dissected  by  an  unorganized  assemblage 
of  roads  associated  with  the  oil 
development. 

A  third  population  occurs  on  the  west 
side  of  the  Hogback  about  2  miles  south 
of  the  second  population.  There  are 
approximately  1,000  plants  scattered 
throughout  this  population,  which  is 
situated  on  island  outcrops  of  Poii\t 
Lookout  sandstone.  This  population  is 
bisected  by  the  Glen  Canyon-Shiprock 
230  kV  and  the  Curicanti-Shiprock  230 
kV  transmission  lines,  which  were 
constructed  in  1962  and  1963, 
respectively.  The  U.S.  Bureau  of 
Reclamation  contracted  the  construction 
of  both  lines  and  transferred  ownership, 
operation,  and  maintenance 
responsibilities  to  Western  Area  Power 
Administration  (WAPA)  in  1977  when 
the  Department  of  Energy  was  organized 
(Gabiola,  WAPA,  pers.  comm.,  1983). 

During  construction  of  these  two 
transmission  lines,  the  National 
Environmental  Policy  Act  (.NEPA)  was 
not  in  effect,  and  impacts  to  the 
environment  were  mitigated  only  as 
deemed  prudent  during  construction 
(Gabiala,  WAPA,  pers.  comm.,  1983). 
Astragalus  humillimus  is  a  very 
localized  species  and  does  not  tolerate 
disturbance  well.  The  land  directly 
under  the  powerline  towers  was 
extensively  disturbed  during  the  original 
construction,  and  the  plant  has  not 
repopulated  the  disturbed  areas  of 
suitable  habitat  during  the  past  20  years. 

The  plants  underneath  the  powerline 
have  been  driven  over  by  either 
maintenance  vehicles  or  off-road 
recreational  vehicles.  The  damage 
caused  by  the  vehicles  is  not  yet 
extensive,  but  could  become  so  in  the 
future.  An  upgrading  of  the  transmission 
line  is  scheduled  to  be  in  service  by 
1987.  This  would  involve  the  addition  of 
two  more  legs  for  each  tower  along  the 
line  and  reconductoring  of  the  entire 
line.  Work  will  probably  begin  in  1985 
(McBride.  WAPA.  pers.  comm.,  1983). 
The  Western  Area  Power 
Administration  is  aware  of  the  presence 
of  Astragalus  humillimus  in  the  right-of- 
way  and  is  considering  the  species  in  its 
planning  process. 

Some  of  the  land  upon  which  the  third 
population  occurs  is  owned  by  the 
Navajo  Indian  Tribe  and  the  remainder 


is  public  land  administered  by  ELM.  The 
BIA  is  the  surface  managing  agency  on 
Indian  lands.  The  BLM  grants  leases  for 
the  development  of  oil  and  gas  and 
other  minerals  on  its  public  lands.  At 
present,  there  are  no  existing  oil  wells. 

The  fourth  and  southernmost 
population  of  Astragalus  humillimus  is 
on  the  east  side  of  the  Hogback  south  of 
Highway  550.  This  population  occurs  on 
sandstone  ledges  of  the  Navajo 
Reservation.  Some  of  the  mineral  rights 
in  the  area  in  which  this  population 
occurs  are  under  the  jurisdiction  of  BLM; 
however,  there  are  currently  no  oil  wells 
in  the  area.  It  is  possible  that  the  area 
will  be  explored  within  the  next  year 
prior  to  the  expiration  date  of  the  leases 
that  have  been  granted  by  BLM. 

The  BLM  must  be  notified  before 
exploration,  drilling,  or  construction 
occurs  on  lands  leased  by  it.  Most  of  the 
land  around  all  the  Astragalus 
populations  is  leased;  thus,  the 
possibility  of  future  exploration  and 
drilling  is  high  (Knight,  1981,  and  pers. 
comm.,  1983;  Moore,  BLM,  pers.  comm., 
1983). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Astragalus  humillimus  is  not 
currently  sought  for  commercial, 
recreational,  or  educational  purposes. 
The  species  is  sought  for  scientific 
purposes.  To  date,  this  has  not  been 
shown  to  be  a  significant  problem  but 
the  potential  for  a  problem  is  great.  This 
species  has  eluded  the  repeated 
searches  of  many  botanists  and  there 
are  vfery  few  good  specimens  in  herbaria 
throughout  the  country.  The  species' 
existence  is  very  vulnerable  because  of 
the  low  number  of  plants,  and  taking 
would  be  detrimental  to  the  populations. 
The  plants  are  easily  accessible  by  road 
to  collectors  and  vandals. 

C.  Disease  or  predation.  There  is  no 
evidence  that  disease,  predation,  or 
grazing  have  adverse  impacts  on 
Astragalus  humillimus.  Sheep  are 
grazed  in  the  vicinity  of  three  of  the 
populations,  but  grazing  of  the  plants 
themselves  probably  does  not  occur 
because  of  the  spinescent  nature  of  the 
petioles  (Paul  Knight,  New  Mexico 
Natural  Resources  Dept.,  pers.  comm., 
1983). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Astragalus 
humillimus  is  not  protected  by  New 
Mexico  State  law.  A  permit  is  needed, 
however,  from  the  Navajo  Tribe  for 
plant  study  or  collection  on  the 
Reservation.  Tribal  protection  is  not 
enough  to  ensure  survival  since  it  offers 
no  habitat  protection. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
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low  number  of  plants  in  only  four  known 
populations  increases  the  possibility 
that  one  catastrophic  disturbance  could 
destroy  a  significant  portion  of  the 
species.  The  disturbance  could  result 
from  natural  or  manmade  causes,  such 
as  a  construction  project  (Knight.  1981). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Astrafjalus 
humillimus  as  endangered.  Endangered 
status  seems  appropriate  because  there 
are  only  four  populations  of  this  species 
and  they  exist  in  an  area  being 
developed  intensively  for  energy 
resources  (Paul  Knight,  New  Mexico 
Natural  Resources  Dept..  pers.  comm.. 
1983).  Also.  Astragalus  humillimus  is 
not  afforded  any  protection  by  the  State 
of  New  Mexico.  Critical  habitat  is  not 
being  determined  for  this  species  (see 
Critical  Habitat  section). 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  this  species  at  this  time.  No 
benefit  to  Astragalus  humillimus  can  be 
identified  that  would  outweigh  the 
threats  of  taking  or  vandalism  that  might 
result  from  the  required  publication  of 
detailed  critical  habitat  descriptions. 
The  Navajo  Indian  Tribe,  BLM,  BIA,  and 
WAPA  are  aware  of  the  locations  of  the 
populations,  have  acknowledged  the 
threats  to  the  Mancos  milk-vetch,  and 
are  actively  considering  the  species 
during  planning.  Therefore,  no  further 
benefits  would  accrue  to  Astragalus 
humillimus  by  critical  habitat 
designation.  Because  of  the  low  number 
of  plants,  the  easily  accessible 
populations,  and  the  scientific  curiosity 
regarding  Astragalus  humillimus.  it 
would  be  detrimental  to  the  species  to 
publish  critical  habitat  descriptions  and 
maps. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 


Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies,  and  the 
prohibitions  against  taking,  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402  and  are  now  under  revision  (see 
proposal  at  48  FR  29990;  June  29. 1983). 
Section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

Astragalus  humillimus  is  known  to 
occur  only  on  Navajo  Indian 
Reservation  and  BLM  lands.  Known 
Federal  activities  that  may  be  affected 
by  this  determination  are  maintenance 
of  existing  transmission  lines  and 
authorization  of  the  planned  upgrading 
of  the  existing  230  kV  transmission  lines 
by  WAPA.  Department  of  Energy.  The 
BLM  grants  rights-of-way  for 
transmission  lines,  and  leases  for  the 
development  of  oil  and  gas  and  other 
minerals  in  the  area;  such  activities 
would  be  subject  to  section  7 
consultation.  The  BIA  is  the  surface 
managing  agency  on  Indian  lands  and 
would  be  subject  to  section  7 
consultation  if  any  of  its  actions  may 
affect  Astragalus  humillimus. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62, 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plant  species. 
With  respect  to  Astragalus  humillimus, 
all  trade  prohibitions  of  section  9(a)(2) 
of  the  Act,  implemented  by  50  CFR 
17.61.  apply.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  tJnited  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  or  sell  or  offer  for 
sale  this  species  in  interstate  or  foreign 
commerce.  Certain  exceptions  can  apply 
to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for  the 


issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  International  and 
interstate  commerce  in  Astragalus 
humillimus  is  not  known  to  exist.  It  is 
anticipated  that  few  trade  permits  will 
ever  be  sought  or  issued,  since  this  plant 
is  not  common  in  cultivation  or  in  the 
wild. 

Section  9(a)(2)(B)  of  the  Act.  as 
amended  in  1982,  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  from  areas 
under  Federal  jurisdiction.  The 
prohibition  now  applies  to  Astragalus 
humillimus.  Permits  for  exceptions  to 
this  prohibition  are  available  through 
section  10(a)  of  the  Act,  until  revised 
regulations  are  promulgated  to 
incorporate  the  1982  Amendments. 
Proposed  regulations  implementing  this 
prohibition  were  published  on  July  8, 
1983  (48  FR  31417).  and  it  is  anticipated 
that  these  will  be  made  final  following 
public  comment.  Astragalus  humillimus 
is  known  only  from  the  Navajo  Indian 
Reservation  (BIA)  and  BLM  lands.  It  is 
anticipated  that  few  collecting  permits 
for  the  species  will  ever  be  requested. 
Requests  for  copies  of  the  regulations  on 
plants  and  inquiries  regarding  them  may 
be  addressed  to  the  Federal  Wildlife 
Permit  Office,  U.S.  Fish  and  Wildlife 
Service,  Washington,  D.C.  20240  (703/ 
235-1903). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Evironmental  Policy  Act  of  1969.  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973.  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 


Regulation  Promulgation 
PART  17— 1  AMENDED  I 

Accordingly.  Part  17.  Subchapter  B  of 
Chapter  I.  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub  L  93-20.S.  87  Slat  884;  Pub 
1.  'M-.l.W  90  Strtt  911:  l»ub.  L.  95-632.  92  SIhI. 
ar-Sl:  Pub.  I.  96-1.S9.  93  Stat  1225:  Pub.  I..  97- 
304.  96Sldl   1411  (l«ll  SC.  l.-iSl  rl  snq  ). 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order,  under 
the  family  Fabaceae.  to  the  List  of 
Endangered  and  Threatened  Plants: 

§  17.12    Endangered  and  threatened  plants 
(h)-    •    • 


Spaocs 


So^nMc  nsnw 


Common  name 


Hstonc  range 


Status 


Wnen 
Med 


Cnhcal 
tMlxtai 


Special 
rules 


Astragalus  fwntimus 


Mancos  nMk  veicn 


USA 
(CO.  MM) 


186     MA 


NA 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  Listing  the  Tar 
River  Spiny  Mussel  (Elllptio  (Canthyria) 
Steinstansana)  as  an  Endangered 
Species 

AGENCV:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule. 

SUMMARY:  The  Service  determines  the 
Tar  River  spiny  mussie  (Ellipl 
(Canthyria)  Steinstansajt^fXo  be  an 
endangered  species.  T?Ke  species  is 
currently  known  to  pe  restricted  to 
approximatirly  12  nales  of  the  Tar  River 
in  Edgecom.oe  Courmy.  .North  Carolina. 
Since  the  species  has  a  restricted 
distribution,  any  factor  that  degrades 
water  or  substrate  quality  in  this  short 
river  reach,  such  as  land  use  changes, 
chemical  spills,  and  increases  in 
agricultural  and  urban  runoff,  could 
threaten  the  mussels  survival.  This 
action  will  implement  the  protection 
provided  by  the  Endangered  Species  Act 


of  1973.  as  amended,  for  the  Tar  River 

spiny  mussel. 

EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  July  29.  1985. 

ADDRESSES:  The  complete  file  for  this 
rule  is  availdble  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Asheville  Endangered 
Species  Field  Station.  U.S.  Fish  and 
Wildlife  Service.  100  Otis  Street.  Room 
224.  Asheville.  North  Carolina  28801 
(704/259-0321  or  FTS  672-0321) 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  G.  Biggins.  Asheville 
Endangered  Species  Field  Station.  U.S. 
Fish  and  Wildlife  Service.  100  Otis 
Street.  Room  224.  Asheville.  North 
Carolina  28801  (794/259-0321  or  FTS 
672-0321)  or  Mr.  John  L.  Spinks.  Jr.. 
Chief,  Office  of  Endangered  Species. 
U.S.  Fish  and  Wildlife  Service. 
Washington.  D.C.  20240  (703/235-2771  or 
FTS  235-2771) 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Tar  River  spiny  mussel  was  first 
discovered  in  the  Tar  River.  Edgecombe 
County.  North  Carolina,  by  Dr.  Carol  B. 
Stein  in  1966.  The  species  was 
subsequently  recorded  from  the  Tar 
River  in  Nash.  Edgecombe,  and  Pitt 
counties.  North  Carolina  (Shelley.  1972: 
lohnson  and  Clarke.  1983).  The  species 
was  described  by  Johnson  and  Clarke 


(1983)  as  Elllptio  [Canthyria] 
Steinstansana. 

Data  on  the  historical  distribution  of 
the  Tar  River  spiny  mussel  are  limited. 
However,  it  can  be  inferred  from 
available  records  that  the  species 
inhabited  the  Tar  River  from  Pitt  County 
near  Falkland.  North  Carolina,  upstream 
through  Edgecombe  County  to  Spring 
Hope.  Nash  County.  North  Carolina  as 
recently  as  1966.  According  to  recent 
Service-funded  survey  of  the  Tar.  Neuse. 
and  Roanoke  Rivers  in  North  Carolina, 
the  known  Tar  River  spiny  mussel 
population  (estimated  at  100  to  500 
individuals)  is  restricted  to  about  12 
miles  of  the  Tar  River  in  Edgecombe 
County.  North  Carolina. 

Aside  from  the  Tar  River  spiny 
mussel,  only  two  other  freshwater 
spined  mussels  are  known  to  exist:  a 
small-shelled  and  short-spined  species, 
Fusconaia  collina.  found  only  in  the 
James  River  system  in  Virginia,  and  a 
large-shelled  and  long-spined  species. 
Elliptio  (Canthyria]  spinosa.  collected 
only  from  the  Altamaha  River  system  in 
Georgia.  The  shell  size  and  spine  length 
of  the  Tar  River  species  is  intermediate 
between  these  two  species. 

Because  of  its  rarity,  little  is  known  of 
the  Tar  River  spiny  mussel's  biology. 
The  species  has  been  collected  on  sand 
and  mud  substrates,  and  it  has  been 
suggested  thai  the  mussel's  spines  help 
it  maintain  an  upright  position  as  it 
moves  through  the  soft  substrate.  Like 
other  freshwater  mussels,  it  feeds  by 
filtering  food  particles  from  the  water. 
Related  species  have  a  complex 
reproductive  cycle  in  which  the  mussel 
larvae  attach  for  a  short  time  to  a  host    • 
fish  species.  The  life  span,  the  time  of 
spawning,  the  host  fish  species,  and 
many  other  aspects  of  the  life  history  of 
the  Tar  River  spiny  mussel  are  still 
unknown. 

The  Tar  River  spiny  mussel  may  have 
always  existed  in  low  numbers. 
However,  the  apparent  recent  reduction 
in  its  distribution  and  the  extremely 
small  population  size  make  it  vulnerable 
to  extinction  from  a  single  catastrophic 
event,  such  as  a  tank-truck  accident 
involving  toxic  chemical  spill.  The  .North 
Carolina  Department  of  Natural 
Resources  and  Community  Development 
(1983)  reports  of  the  Tar  River: 
"Agricultural  erosion  rates  are  low,  but 
loadings  of  nutrients  and  pesticides  are 
above  average."  A  hydroelectric  project 
proposed  for  an  upstream  reservoir,  a 
navigation  and  flood  control  project 
under  consideration  by  the  U.S.  Army 
Corps  of  Engineers,  and  a  stream 
obstruction  removal  project  being 
conducted  by  the  U.S.  Soil  Conservation 
Service  could  also  impact  the  species  if 
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llie  mussel's  welfare  is  not  considered 
during  planning  and  implement.ifion  of 
those  projects. 

On  March  5. 1982,  the  Service 
published  a  notice  in  the  Federal 
Register  (47  PR  9483)  that  a  status 
revie.v  was  being  conducted  for  the  Tar 
River  spiny  mussel.  The  notice 
rrqiiestftd  data  on  the  species'  status 
and  sohcited  information  on 
environmental  and  economic  impacts, 
fvius  the  effects  on  small  businesses  that 
could  result  if  the  species  were  listed 
and  its  critical  habitat  were  designated. 
A  tot.il  of  24  letters  were  r.^ceived  by  the 
Service  in  response  to  the  notice  of 
review.  Only  two  respondents  totally 
opposed  the  listing  of  the  species,  while 
five  respondents  felt  Biore  information 
was  needed  before  further  decisions 
were  made  on  listing.  Three  of  the 
comments  involved  questions 
nuncerning  potential  economic  impacts 
of  desi^ndting  critical  habitat,  but  these 
letters  provided  no  information  that  the 
Service  could  use  in  making  economic 
projections.  Four  comments  identified 
potential  projects  and  ongoing  activities 
thiit  could  impact  the  species:  ten 
responses  stated  they  were  aware  of  no 
project  that  might  impact  the  species. 

On  May  22, 1984,  the  Service 
announced  in  a  general  notice  of  review 
of  invertebrate  wildlife  published  in  the 
Federal  Register  (49  PR  21664)  that 
substantial  information  was  available  to 
support  proposing  the  Tar  River  spiny 
mussel  for  protection  under  the  Act.  On 
September  17, 1984,  the  Service 
published  in  the  Federal  Register  (49  FR 
36418)  a  proposed  rule  to  list  the  Tar 
River  spiny  mussel  as  an  endangered 
species.  That  proposal  provided 
information  on  the  species'  biology, 
status,  threats,  and  the  potential 
implications  of  listing.  The  proposal  also 
solicited  comments  on  the  species' 
status  diid  threats  to  its  continued 
existence. 

Summary  of  Commertts  and 
Recommendations 

In  the  September  17. 1984,  proposed 
rule  (49  FR  36418)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  repoits  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
State  and  Federal  agencies,  county 
governments,  scientific  organizations, 
and  other  interested  parties  were 
contacted  (the  U.S.  Soil  Conservation 
Service,  Edgecombe  County 
Government,  and  Region  L  Council  of 
Governments  were  also  contacted  in 
oerson)  and  requested  to  comment.  A 
newspaper  notice  summarizing  the 
proposed  rule  was  published  in  the 
Daily  Southernfr,  "Tarboro,  Edgecombe 


County,  North  Carolina,  on  October  4, 
1984:  a  news  release  on  the  proposal 
was  isbued;  and  interviews  of  Service 
personnel  on  the  proposed  action  were 
conducted  by  a  local  newspaper  and  a 
radio  station.  A  total  of  14  written 
comments  were  received.  The  comments 
are  discussed  below: 

The  Corps  of  Engineers  (CoE), 
Department  of  the  Army,  stated  that  it 
had  recently  received  a  request  from  Pitt 
County,  North  Carolina,  to  enhance 
navigation  and  Hood  control  on  the  Tar 
River  in  Pitt  and  Edgecombe  Counties, 
North  Carolina.  CoE  has  requested  our 
assistance  in  evaluating  the  potential 
impacts  of  this  project  on  the  spiny 
mussel.  CoE  further  stated,  "Although 
the  listing  of  this  species  will  have  the 
effect  of  making  our  planning  in  the  Tar 
River  basin  more  time-consuming  and 
would  likely  restrict  some  activities,  we 
support  the  listing  of  this  species  due  to 
its  documented  rapid  decline,  its 
severely  restricted  range,  and  the 
severity  of  the  threat  posed  by  the 
introduced  Asiatic  clam  [Corblcula 
f/uminea]."  The  Service  believes  that  a 
navigation  and  flood  control  project 
through  the  Tar  River  spiny  mussel's 
habitat  could  have  severe  impacts  on 
the  species.  The  Ser.'ice  has  been  in 
contact  with  CoE  to  assist  it  in  its 
evaluation  of  effects  on  the  mussel.  The 
Service  concurs  with  the  CoE 
assessment  that  listing  will  increase  the 
time  required  for  planning  and  that 
some  activities  may  be  restricted. 
However,  the  Service  has  conducted 
thousands  of  consultations  on  listed 
species  and  has  found  that  alternative 
methods  for  meeting  project  objectives 
that  are  compatible  with  protecting 
species  are  usually  developed. 

The  Soil  Conservation  Service  (SCS), 
U.S.  Department  of  Agriculture,  alerted 
the  Service  to  a  proposed  stream 
obstruction  removal  project  in 
Edgecombe  County,  North  Carolina,  that 
may  impact  the  Tar  River  spiny  mussel. 
This  project  is  designed  to  provide  for 
small-boat  access  to  tributaries  of  the 
Tar  River  and  is  not  expected  to  result 
in  substantial  habitat  alterations. 
However,  the  Service  agrees  that  the 
project  could  potentially  impact  the  Tar 
River  and  the  mussel.  The  Service  has 
met  with  SCS  and  local  governmental 
representatives  to  discuss  the  project's 
design.  Through  these  meetings,  the 
Service  has  learned  that  a  pilot  project 
will  be  conducted  on  a  Tar  River 
tributary  that  enters  the  river  below 
spiny  mussel  habitat.  Evaluation  of  this 
project  by  SCS  and  the  Service  will 
allow  for  needed  modifications  of  future 
work. 


The  Federal  Energy  Regulatory 
Commission  (FERC)  reported  on  a 
hydroelectric  facility  proposed  for  the 
Tar  River  upstream  of  the  spiny  mussel's 
habitat.  It  stated  that  a  license 
application  had  been  received  but  was 
found  deficient  and  returned  to  the 
applicant.  The  Service  has  been  in 
contact  with  FERC  and  the  applicant 
concerning  this  project  and  both  parties 
are  aware  of  potential  impacts  on  the 
spiny  mussel. 

The  U.S.  Geological  Survey,  U.S. 
Department  of  the  Interior,  commented 
that  it  aiiticipfated  no  conflict  with  any 
of  its  projects  or  studies. 

The  U.S.  Nuclear  Regulatory 
Commission  stated  that  it  had  no 
facilities  currently  licensed  or  under 
review  that  would  impact  the  Tar  River 
spiny  mussel. 

The  North  Carolina  Department  of 
Natural  Resources  and  Community 
Development,  North  Carohna  Wildlife 
Resources  Commission,  two 
conservation  groups,  and  one  individual 
stated  that  they  supported  the  listing. 

The  North  Carolina  Department  of 
Transportation  responded:  "We  do  not 
anticipate  any  major  conflicts  between 
the  U.S.  Fish  and  Wildlife  Service 
proposal  and  the  transportation 
programs  being  planned  by  our  agency." 
The  Service  concurs  with  this 
assessment. 

The  North  Carolina  State 
Clearinghouse  reported  that  the 
proposed  rule  was  submitted  to  the 
North  Carolina  Inter-governmental 
Review  Process  and  no  comments  had 
been  received. 

The  Region  L  Council  of  Governments, 
Rocky  Mount,  North  Carolina,  which 
provides  regional  planning  for  five  North 
Carolina  counties,  including  Edgecombe 
County,  commented  that  it  had  received 
no  negative  comment  on  the  infonnation 
that  it  distributed  on  the  Tar  River  spiny 
mussel.  Us  comments  further  stated: 
"You  may  use  this  letter  to  show  no 
negative  comments  were  received  and 
thus  there  was  no  expressed  opposition 
to  the  project." 

One  comment  was  received  from  an 
individual  who  thought  that  the  species 
might  inhabit  a  pond  adjacent  to  the  Tar 
River  in  Pitt  County,  The  Service 
contacted  this  individual,  and  gave  him 
a  physical  description  of  the  Tar  River 
spiny  mussel.  The  individual  then 
concluded  that  the  mussel  in  the  pond 
was  not  the  spiny  mussel. 

Summary  of  Factors  Affacting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
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that  the  Tar  River  spiny  mussel  (Elliptio 
[Canlhyria]  sleinstansana  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  Section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (49  FR  38900. 
October  1. 1984:  codified  at  50  CFR  Part 
424)  wrre  followed.  A  species  may  be 
determmed  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  the  Tar  River  spiny 
mussel  [Elliptio  [Canlhyria] 
sleinstansana]  are  as  follows: 

A.  The  presenl  or  itrealened 
destruclion.  modification,  or  curtailment 
of  its  habitat  or  range.  Results  of  a 
recent  Service-funded  survey  of  the  Tar. 
Neuse.  and  Roanoke  rivers  indicate  that 
the  Tar  River  spiny  mussel  (with  an 
estimated  total  population  size  of  100  to 
500  individuals)  exists  only  in 
approximately  12  miles  of  the  Tar  River 
in  Edgecombe  County.  North  Carolina. 
This  represents  a  significant  reduction 
in  known  range,  as  historic  records 
show  the  species  was  once  also  found 
both  upstream  (Nash  County,  North 
Carolina)  and  downstream  (Pitt  County, 
North  Carolina)  of  its  present  range. 

The  species'  restricted  range  makes  it 
vulnerable  to  toxic  chemical  spills, 
which  could  result  from  traffic  accidents 
involving  trucks  or  any  of  the  major 
highways  that  cross  the  Tar  River.  A 
single  such  event  could  cause  total 
extinction  of  the  species.  The  mussel  is 
al.so  threatened  by  other  factors.  A 
fejsibility  study  is  not  being  conducted 
of  the  possibility  of  hydroelectric  power 
production  at  an  upstream  dam  in  Rocky 
Mount.  North  Carolina.  Some 
alternatives  being  considered  would 
r'istrict  river  flows  on  a  daily  basis  to 
store  water  for  peak  power  demands. 
Fluctuating  river  flows  could  impact  the 
species  by  stranding  individuals  on  sand 
bars  and.  if  the  river  flows  are  reduced 
substantially,  by  affecting  the  species' 
water  quality  reguirements. 

Pitt  County.  North  Carolina,  has 
requested  the  CoE  study  the  feasibility 
of  enhancing  navigation  and  flood 
control  in  the  Tar  River.  River  and 
stream  modification  to  achieve  these 
ends  could  cause  direct  impacts  on  the 
species  and  its  habitat,  unless  full 
consideration  is  given  the  spiny  mussel's 
requirements. 

SCS  is  removing  obstructions  to 
provide  for  passage  of  small  boats  in 
some  tributaries  of  the  Tar  River.  This 
project  could  have  an  impact  on  the 
mussel  fauna  of  the  Tar  River  if  erosion 
and  siltation  related  to  the  project  are 


not  controlled  prior  to  an  after  project 
completion. 

In  a  report  prepared  by  the  North 
Carolina  Department  of  Natural 
Resources  and  Community  Development 
(1983).  the  Tar  River  was  characterized 
as  having  low  agricultural  erosion  rates, 
but  loadings  of  nutrients  and  pesticides 
were  above  average.  The  North  Carolina 
Wildlife  Resources  Commission  in 
resp<mse  to  the  Service's '"notice  or 
review,  stated  that  pumping  large 
volumes  of  water  from  the  Tar  River 
during  drought  periods  could  threaten 
the  species  by  decreasing  water  quality. 

B.  Overutiliration  for  commercial, 
recreational,  scientific  or  educational 
purpoFies.  The  specues  has  recently  been 
described  and  its  approximate  range 
delineated  (Johnson  and  Clarke.  19tt3). 
This  notoriety  for  such  a  unique  and 
rare  mussel  can  be  expected  to  increase 
colllection  pressure  from  shell  dealers 
and  collectors.  As  the  population  is 
small,  the  removal  of  any  individuals 
could  seriously  impact  the  species 
survival. 

C.  Disease  or  predation.  There  is  no 
evidence  of  threats  from  desease  or 
predation. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  North  Carolina 
State  law  (subsection  113-272.4) 
prohibits  collecting  wildlife,  which 
includes  freshwater  mussels,  without  a 
State  permit.  However,  this  State  law 
does  not  protect  the  species'  habitat 
from  the  potential  impacts  of  Federal 
projects.  Federal  listing  will  provide 
protection  for  the  species  under  the. 
Endangered  Species  Act  by  requiring  a 
Federal  permit  to  take  the  species  and 
requiring  Federal  agencies  to  consult 
with  the  Service  when  projects  they 
fund,  authorize,  or  carry  out  may  affect 
the  species. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
Tar  River  has  become  infested  by  the 
Asiatic  clam  [Corbicula  fluminea] — a 
species  introduced  from  Asia.  This  non- 
native  species  may  have  an  adverse 
effect  on  the  Tar  River  spiny  mussel's 
survival.  The  feeding  activity  of  the 
Asiatic  clam  (which  has  densities 
estimated  at  1.000  individuals  per  square 
meter  (10.8  square  feet)  in  some  places) 
could  reduce  the  availability  of 
phytoplankton  needed  as  a  food  source 
for  the  Tar  River  spiny  mussel. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Tar  River 
spiny  mussel  as  endangered.  The 


mussel's  small  population  and  present 
restricted  range  (12  river  miles)  make  it 
extremely  vulnerable  to  a  single 
catastrophic  event,  and  its  range  has 
greatly  contracted  within  the  immediate 
past.  Threatened  status  would  therefore 
not  be  appropriate.  Critical  habitat 
designation  would  not  be  prudent  (see 
following  Critical  Habitat  section).  A 
decision  to  take  no  action  would 
exclude  the  Tar  River  spiny  mussel  from 
needed  protection  available  under  the 
Endangered  Species  Act. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  the  Tar  River  spiny  mussel 
at  this  time.  This  rare  mussel  is  very 
unusual,  being  one  of  only  three  known 
species  of  spined  freshwater  mussels. 
There  is  a  small  but  significant  demand 
by  amateur  and  professional  collectors 
for  this  species.  Because  of  this,  the 
Service  believes  a  detailed  description 
of  the  species'  habitat,  required  as  part 
of  any  critical  habitat  designation,  could 
increase  the  species'  vulnerability  to 
illegal  taking  and  increase  law 
enforcement  problems.  Therefore,  it 
would  not  be  prudent  to  designate 
critical  habitat  for  this  species.  Doing  so 
would  draw  attention  to  the  Tar  River 
spiny  mussel  and  risk  depletion  of  an 
already  limited  population. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recoverj'  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States,  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated. 
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Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  Part  402.  and 
are  now  under  revision  (see  propcfsal  at 
48  VK.  29990;  June  29, 1983).  Section 
7(h)(2)  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

Federal  activities  that  could  impact 
the  Tar  River  spiny  mussel  include,  but 
are  not  limited  to,  the  following: 
issuance  of  permits  for  hydroelectric 
fatnlities.  stream  alterations, 
enhancement  of  navigation,  reservoir 
construction  wastewater  facility 
development,  flood  control  projects,  and 
road  and  bridge  construction  on  the  Tar 
River.  Three  specific  projects  having 
Federal  involvement  have  been 
identified  that  could  impact  the  species: 
a  hydroelectric  project  on  the  Tar  River 
at  Rocky  Mount.  North  Carolina;  a 
navigation  and  flood  control  project  on 
the  Tar  River;  and  a  stream  obstruction 
removal  project  on  Tar  River  tributaries. 
These  projects  and  potential  impacts  on 
the  species  are  discussed  above. 
Modifications  of  these  planned  or 
ongoing  activities  may  be  necessary  to 
protect  the  Tar  River  spiny  mussel.  It 
has  been  the  experience  of  the  Service 
that  nearly  all  Section  7  consultations 
are  resolved  so  that  the  species  is 
protected  and  the  project  objectives  are 
met. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 


These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take, 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildUfe  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  In  some 
instances,  permits  may  be  issued  during 
a  specified  period  of  time  to  relieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969.  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  Section 
4(d)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 
PABT  17— [AMENDED] 

Accordingly.  Part  17,  Subchapter  B  of 
Chapter  I.  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub  L.  93-205,  87  SihI.  884:  Pub. 
I..  94-359.  90  Stat.  911;  Pub.  L.  95-632.  92  Stat. 
3751;  Pub.  L  96-159,  93  Stat.  12.35;  P-jb.  L.  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531  et  soq.]. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
"CLAMS."  to  the  List  of  Endangered  and 
Threatened  Wildlife: 

§  17.1 1    Endangered  and  threatened 
wildlife. 

*  •  •  •  « 

(h)  •  *  * 
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Mussel.  Tai  Rivef  spiny \. £l»plio (Cantftynat  stemsianaant USA  (NO). 
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Dated:  |une  10. 1985. 
|.  Craig  Potter. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

|FR  Doc.  85-15388  Filed  6-26-85:  8:45  am| 
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Proposed  Rules 


Federal   Register 
Vot.  50.  No.  124 
Thursduy.  fune  27.  1985 


Th«   sectton  of  the  FEDERAL   REGISTER 
contaiTs  notices  to  the  public  of  the 
proposed   rssuance   o*   rules   and 
regulations    The  purpose   o(   these  rtolices 
IS  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  pnor  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1050 

Milk  in  the  Central  Illinois  M^keting 
Area;  Proposed  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketinj?  Ser\ice. 

USDA. 

ACTION:  Proptfted  suspension  uf  rule. 

summary:  This  notice  invites  written 
comments  on  a  proposiil  to  suspend  the 
"reload  point"  deHnition  of  the  Central 
Illinois  order.  The  action  would  permit 
milk  to  be  reloaded  on  the  premises  of  (« 
milk  plant  without  the  operations  of 
both  the  "reload  station"  and  the  milk 
plant  being  combined  and  considered  h 
single  supply  plant  under  the  order. 
Prairie  Farms  Dairy.  Inc.,  a  cooperative 
association  that  represents  about  one- 
half  of  the  producers  who  supply  milk  to 
the  market,  requested  the  action  to 
facilitate  the  efficient  assembly  of  milk 
from  distant  farms  for  movement  to 
distributing  plants. 
DATE:  Comment  are  due  on  or  before 
July  12.  1985. 

ADDRESS:  Comment  (two  copies)  should 
be  sent  to:  Dairy  Division.  AVIS.  Room 
2968.  South  Building.  U.S.  Department  of 
Agriculture.  Washington.  DC.  20250. 
FOR  FURTHER  INFORMATION  CONTACT 
John  K.  BoMJvies.  Marketinj;  Spfcialist. 
Dairy  Division.  Agricultural  Marketing 
Service.  U.S.  Department  of  Agriculture, 
Washington.  D.C.  20250.  (202)  447-2089. 
SUPPt.EMENTARY  INFORMATION:  William 
T.  .Manley.  Deputy  Admini.strator, 
Agricultural  Marketing  Service,  has 
certified  that  this  proposed  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Such  action  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  lend  to  ensure 
efticient  milk  marketing. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601  el  seq.].  the 


suspension  of  the  following  pro  visions 
of  the  order  regulating  the  hcindling  of 
milk  in  the  Central  Illinois  marketing 
area  is  being  considered  as  follows: 

Section  iaso.19  (Reload  point)  in  its 
entirety. 

Ail  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  action  should  send  two  copies 
of  them  to  the  Dairy  Division. 
Agricultural  Marketing  Service,  Room 
2968.  South  Building.  U.S.  Department  of 
Agriculture.  Washington.  DC.  2025(1.  by 
the  15lh  day  after  publication  of  this 
notice  in  the  Federal  Register. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.2r(b)). 

Statement  of  Consideration 

The  proposed  suspension  would  make 
inoperative  the  "reload  point"  detinition 
of  the  order. 

Under  the  current  definition  of  a 
reload  point,  if  milk  is  reloaded  on  the 
premises  of  a  milk  plant  the  reloading 
operations  arc  considered  to  be  a  part  of 
the  supply  plant's  total  operations,  i.e.. 
the  rplohding  operations  are  combined 
with  the  processing  operations  of  the 
milk  plant  and  considered  a  single 
business  unit. 

Suspension  of  this  provision  was 
requested  by  Prairie  Farms  Dairy.  Inc..  a 
cooperative  that  represents  about  one- 
half  of  the  priducers  who  supply  the 
market.  A  cooperative  that  represents 
most  of  the  other  producers  on  the 
market,  indicated  that  it  would  not 
oppose  the  proposal. 

I*rdirie  Farms  contends  that  the 
present  provision  will  not  allow  the 
cooperative  to  market  efficiently  the 
milk  of  65  producers  who  are  located  in 
the  vicinity  of  Preston.  Iowa,  and  whose 
milk  has  been  delivered  to  the 
cooperative's  bottling  plant  in  Peoria, 
Illinois,  for  many  years.  Because  of  the 
distance  involved,  the  milk  of  such  dairy 
farmers  is  pumped  from  the  smaller  farm 
tankers  into  larger  over-the-road  tankf  is 
at  an  assembly  point  near  the 
production  area  for  further  shipment  to 
such  distributing  plant.  The  only  such 
facility  that  is  available  to  provide  such 
services  for  the  cooperative  is  a  plant 
equipped  to  manufacture  cheese. 

i  lowever.  if  the  milk  is  reloaded  on 
the  premises  of  the  cheese  plant,  the 
reloading  operations  would  be 
considered  to  be  a  part  of  such  plant's 
total  operations  for  the  purpose  of 


applying  the  other  provisions  of  the 
o.'der.  Without  the  suspension, 
proponent  states  that  the  cooperative 
would  have  to  locate  an  appropriate 
site,  and  construct  a  new  separate 
reload  station  of  its  own.  Prairie  Farms 
claims  that  its  proposed  action  would 
eliminate  the  need  for  such  cosily 
adjustments  and  facilitate  the  efficient 
assembly  of  milk  from  distant  farms  for 
nu'vemenl  to  distributing  plants. 

Proponent  asked  that  the  suspension 
be  effective  as  soon  as  possible  but  not 
later  than  August  1.  1985.  and  that  it  be 
continued  indefinitely.  Suspension  of  the 
order  provision  for  an  indefinite  period 
should  not  be  considered.  Absent  a 
specific  date  for  expiration  of  a 
suspension  based  on  marketing 
conditions  that  are  expected  to  be 
temporary,  the  more  appropriate  action 
woiild  be  to  terminate  the  provision.  If  a 
suspension  is  appropriate  it  should  be 
effective  for  a  specified  period  of  time. 

In  view  of  marketing  conditions  in  this 
particular  situation,  interested  parties 
should  have  an  opportunity  to  comment 
on  whether  the  "reload  point "  definition 
should  be  suspended,  and  if  so.  what 
ptriod  of  time  should  be  covered  by  the 
suspension.  Commentors  also  are 
invited  to  express  their  views  about 
whether  such  definition  should  be 
terminated,  in  light  of  the  current 
marketing  practices  of  handlers. 

List  of  Subjects  in  7  CFR  Part  1050 

Milk  marketing  otders.  Milk,  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1050  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  .11.  as 
Hnieniled:  7  U.S.C.  601-674. 
Siynfc)  rti  Washington.  DC  on  June  24. 

\mr> 

William  T.  Manley. 

n<  ;>■  !y  AJmiristrator.  Xtarketinn  fnifiranis. 
|KR  Ui'i.  8,S-15443  Filed  6-26-85:  8;4.'i  am| 
BILLIMG  COOC  3410-03-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Parts  561,  563  and  584 
(No.  8S-460I 

Industry  Conflict-of-interest 
Regulations 

Dated:  )iine  10, 1985. 

AGENCY:  Federal  Home  Loan  Bank 
Board. 


I 
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action:  Proposed  ruleJ 


SUaMaARV:  The  Federal  Home  Loan  Bank 

Board  ("Board")  i8  proposing  to  amend 
its  regulations  governing  conflicts  of 
interest  at  institutions  the  accounts  of 
which  are  insured  by  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("Corporation").  Some  of 
these  proposed  amendments  correct 
technical  errors  and  clarify  provisions 
contained  in  the  1983  amendments  to 
these  same  regulations.  The  Board  also 
is  proposing  to  amend  its  definition  of 
"affiliated  person"  to  exclude  publicly 
traded  corporations  where  an  officer, 
director  or  affiliated  person  of  an 
insured  institution  is  an  officer  (who 
does  not  own  a  controlUng  stock 
interest)  in  such  corporation,  and  to 
clarify  its  longstanding  staff 
interpretation  regarding  inclusion  of  vice 
presidents  in  the  definition  of  affliated 
person.  The  proposed  amendments  also 
would  clarify  the  definitions  of  "officer" 
and  "securities."  and  revise  the 
definition  of  "affiliate".  In  addition,  the 
Board  proposes  to  lift  its  ban  on 
purchases  of  loans  by  an  insured 
institution  from  an  affiliated  person,  and 
to  permit  such  purchases  with  the  prior 
written  approval  of  the  Supervisory 
Agent.  The  proposed  amendments 
would  permit  subsidiary  insured 
institutions  of  holding  companies  to 
engage  in  certain  affiliated  transactions 
with  their  wholly  owned  service 
corporations  without  Ihe  prior  written 
approval  of  the  Supervisory  Agent  or  the 
Ftoard. 

DATE:  Comments  by  August  15. 1985. 

ADDRESS:  Director.  Information  Services 
Section.  Office  of  the  Secretariat. 
Federal  Home  Loan  Bank  Board.  1700  C 
Street.  NVV..  Washington.  D.C  20552. 
Comments  will  be  publicly  available  at 
this  iiddress. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rosemary  Stewart.  Associate  Cencral 
Counsel.  (202)  377-CA57.  Federal  Home 
Loan  Bank  Board.  1700  G  Street.  NW.. 
Washington,  O.C.  20.^152. 

SUPPLEMENTARY  INFORMATION:  llie 
Ro;ud  adopted  comprehensive  conflicl- 
of-inteit'st  rugulatitms  in  1976.  following 
nearly  two  years'  consideration  of 
industry  problems  and  public  comment 
af'er  first  publishing  proposed  rules  in 
this  area.  Since  that  time,  the  Board  has 
acted  several  times  to  update  the 
provisions  of  its  conflict-of-interest 
regulations  and  to  relieve  restrictions 
that  no  longer  appeartid  necessary.  The 
most  recent  amendments  in  1963 
permitted  commercial  loans  up  to 
$100,000  for  affiliated  persons  and 


greatly  expanded  the  amounts  and 
availability  of  personal-purpose  loans  to 
affiliated  persons,  although  it  basically 
kept  intact  the  other  restrictions  on 
loans  and  other  transactions  with 
affiliated  persons.  (Board  Resolution  No. 
83-548,  dated  September  28. 1983.  48  FR 
45382  (October  5, 1983)). 

The  Board  again  is  desirous  of 
updating  and  clarifying  its  regulations  in 
the  area  of  industry  conflicts  of  interest. 
While  the.Board  recognizes  the 
industry's  need  to  diversify  and  take 
measured  risks,  it  continues  to  believe 
that  lending,  investments,  and  other 
business  activities  of  thrifts  should  not 
be  intertwined  with  the  business  of  the 
insiders  who  control,  direct,  and  operate 
insured  institutions.  Several 
Congressional  hearings  in  the  recent 
past  have  disclosed  the  high  percentage 
of  failures  of  financial  institutions  that 
have  been  accompanied  by  serious 
insider  abuses.  In  fact,  it  has  not  gone 
unnoticed  on  Capitol  Hill  that  the 
banking  regulatory  agencies  do  not  have 
conflict-of-interest  regulations  as 
comprehensive  as  those  of  the  Board. 
Accordingly,  the  Board  will  continue  to 
keep  its  conflict-of-interest  rules  in 
place,  but  again  is  proposing  certain 
liberalizations,  which  it  believes  are 
unlikely  to  result  in  significant  insider 
abuses,  but  which  will  permit  certain 
transactions  that  may  prove  beneficial 
to  insured  institutions.  In  several  other 
respects,  the  Board  is  proposing 
technical  corrections  and  minor 
amendments  that  will  clarify  the 
agency's  staff  interpretations  of  various 
provisions  of  the  conflict-of-interest 
regulations.  Thfese  are  described  and 
discussed  below. 

Changes  in  Definitions 

The  Board  proposes  to  revise  the 
definition  of  "affiliated  person  "  to 
exclude  publicly  traded  corporations  in 
which  a  director,  officer,  or  controlling 
person  of  the  insured  institution  is  an 
officer  (any  officer)  in  such  a 
corporation  so  long  as  that  individual 
does  not  own  a  controlling  interest  in 
the  corporation.  Corporations  in  which 
officers,  directors,  or  controlling  persons 
of  the  institution  hold  10  percent  or  more 
of  the  stock,  singly,  or  25  percent  as  a 
group  with  other  directors,  officers,  or 
controlling  persons,  would  continue  to 
be  included  in  the  definition  of  affiliated 
persons.  This  would  be  a  liberalization 
of  the  existing  regulation,  which  would 
permit  numerous  companies  to  avoid 
classification  as  an  "affiliated  person" 
of  insured  institutions  and  thereby 
become  eligible  for  loans  from  those 
insured  institutions. 

Originally,  the  conflict-of-interest 
regulations  included  in  the  definition  of 


affiliated  person  all  corporations  in 
which  an  officer,  director  or  controlling 
person  of  the  insured  institution  was  an 
officer.  In  the  October  1983 
amendments,  the  Board  revised  the 
definition  of  affiliated  person  so  that  the 
positions  at  a  corporation  that  would 
trigger  affiliated-person  status  included 
only  the  chief  executive  officer  or  chief 
financial  officer.  48  FR  45382.  Upon 
further  reflection  and  consideration  of 
industry  comments  that  the  existing 
definition  precludes  the  extension  of 
profitable  commercial  credit  to 
corporations  where  an  institution 
insider  has  no  real  opportunity  to  abuse 
such  credit,  the  Board  has  determined  to 
propose  this  further  amendment  to  the 
definition.  Whereas  the  chief  executive 
officer  and  chief  financial  officer  of 
closely  held  corporations  often  exercise 
a  controlling  influence  over  their 
companies,  this  is  much  less  likely  to 
occur  in  publicly  traded  companies. 
Accordingly,  the  Board  proposes  to 
amend  the  definition  of  affiliated  person 
to  exclude  publicly  traded  companies 
(that  is,  corporations  the  stock  of  which 
is  registered  under  the  Securities 
Exchange  Act  of  1934  and  is  actively 
traded)  where  a  director,  officer,  or 
controlling  person  of  an  insured 
institution  is  an  officer  of  such 
companies. 

The  Board  also  proposes  to  revise  its 
definition  of  officer  to  clarify  its 
longstanding  interpretation  that  vice 
presidents  who  are  not  involved  at  all  in 
policy-making,  such  as  branch  managers 
who  have  the  title  of  assistant  vice 
president  or  second  vice  president,  are 
not  considered  "affiliated  persons" 
under  the  conflict-of-interest  regulations. 
The  Board  also  is  taking  this  opportunity 
to  propose  a  technical  amendment  to  its 
definition  of  "securities"  in  §  561.41. 
which  was  added  to  the  Insurance 
Regulations  in  1982.  and  which  excludes 
insured  accounts  from  its  stated 
definition.  While  this  is  an  appropriate 
definition  for  the  agency's  concerns 
relative  to  account  insurance  and  the 
securities  laws,  the  Board  overlooked 
the  effect  that  the  definition  would  have 
on  its  regulations  at  Part  569  (12  CFR 
569.1  et  seq.)  which  govern  the 
solicitation  of  proxies  in  insured  mutual 
institutions.  Indeed,  a  technical  reading 
of  the  new  definition  would  make  it 
unnecessary  to  send  proxy  material  to 
the  members  of  a  mutual  institution 
whose  very  membership  results  from     ^ 
their  having  savings  deposits  at  the 
institution.  These  are  precisely  the 
members  (along  with  borrowers)  that 
the  mutual  proxy  rules  were  designed  to 
protect,  so  that  the  inadvertence  of  the 
prior  omission  in  this  definition  is 
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obvious.  Accordingly,  the  Board  is 
proposing  to  add  a  brief  parenthetical 
phrase  to  the  deHnition  of  security  in 
§  561.41  to  clarify  that  the  term  includes 
insured  accounts  only  for  the  purpose  of 
the  proxy-solicitation  regulations  at  Part 
569  of  the  Insurance  Regulations. 

The  Purchase  of  Loans  From  Affiliated 
Persons 

Under  existing  §  563.43(c)(2).  an 
insured  institution  is  prohibited  from 
purchasing  loans  from  other  financial 
institutions  and  companies  that  are 
affiliated  persons  of  the  institution. 
Under  this  same  provision  an  institution 
may  not  buy  loan  participations  from  an 
affiliated  person  or  jointly  originate 
loans  with  an  afHIiated  person.  This  has 
prevented  purchases  of  loans  and  loan 
participations  between  financial 
institutions  that  are  owned  by  the  same 
individual  or  holding  company. 

This  particular  provision  of  the 
conflict-of-interest  regulations  was 
considered  by  the  Board  in  a  final 
decision  and  order  issued  in  1982  at  the 
conclusion  of  a  litigated  cease-and- 
desist  proceeding.  In  the  Board's 
decision,  which  adopted  the 
recommended  decision  of  the 
administrative  law  judge  who  presided 
at  the  hearing,  the  regulation  was 
explained: 

Section  5A3.43|c)  prohibits  inslitulions  from 
entering  into  several  kinds  of  Iransat.lions 
with  third  parties  from  which  an  "affiliated 
person"  of  the  institution  would  derive  a 
benefit.  At  the  time  of  promulgation,  the  Bank 
Board  stated  its  interest  was  to  prevent 
institutions  from  being  placed  in  "in  a 
position  of  having  to  choose  between  acting 
in  the  best  interests  of  itself  or  the  afHIiated 
person."  41  FR  35819  (1976).  Section  5fi3.43(c) 
eliminates  the  choice  and  is  intended  to 
prevent  the  conflict  by  providing  that  such 
loans  are  not  to  be  made. 

In  line  with  this  reasoning,  it  has  been 
the  position  of  the  Board  in  the  past  that 
to  allow  institutions  to  purchase 
mortgage  loans  or  participations  from 
their  own  affiliated  persons  presents  the 
same  type  of  "choice"  between  acting  in 
the  best  interests  of  the  institution  or  the 
affiliated  person.  Avoided  by  the 
existing  regulation  is  any  pressure 
exerted  by  an  affiliated  person  to  sell 
loans  or  participations  at  rates  or  under 
terms  that  are  less  favorable  to  the 
institution  than  it  may  receive 
elsewhere,  or  which  are  different  from 
what  it  may  have  agreed  to  upon  fair 
and  impartial  consideration. 
Alternatively,  an  affiliated  person  may 
pressure  for  such  a  sale  at  a  time  when 
the  insured  savings  and  loan  association 
would  have  preferred  to  invest  its  funds 
elsewhere.  At  the  present  time. 


paragraph  (c  )(2)  prevents  these  difficult 
choices  from  having  to  be  made. 
.^t  another  point  in  the  Board's 
decision  in  the  cease-and-desist  case 
mentioned  above,  the  Board  stated: 

The  possible  hardship  to  any  loan 
applicant  from  enforcement  of  J  S63.43(r)(2) 
must  be  weighed  against  the  need  to  restrict 
transactions  that  constitute  conflicts  of 
interest.  In  some  cases,  the  regulation  may 
create  a  hardship  for  institutions  that  are  not 
seeking  to  improperly  benefit  their  affiliated 
persons.  However,  the  Bank  Board  must  deal 
with  all  insure  savings  and  loan  associations 
in  its  regulations  equally  and  must  do  so  by 
striving  to  find  the  balance  between 
necessary  prohibitions  to  avoid  abuses  and 
any  resulting  hardships  on  these  who  neither 
intend  nor  practice  such  abusf » 

While  the  Board  continues  to  believe 
that  the  potential  for  abuse  may  exist 
with  such  inter-company  loan  sales,  it 
nonetheless  believes  that  greater 
economy  between  affiliated  institutions 
may  result  from  permitting  such  sales  if 
it  can  be  demonstrated  that  such  sales 
are.  beneficial  to  the  insured 
institution(s)  involved.  The  existing  rule 
is  particularly  troublesome  in  that  it 
prevents  loan  sales  between  affiliates  of 
the  same  holding  company  even  though 
sales  between  an  insured  institution  and 
its  own  holding  company  are 
permitted — with  prior  approval — under 
the  Board's  Holding  Company 
Regulations.  Moreover,  an  insured 
institution  may  obtain  prior  approval  to 
purchase  any  kind  of  real  or  personal 
property  from  an  affiliated  person,  but 
has  no  opportunity  under  existing 
regulations  to  seek  approval  to  buy 
loans  from  the  same  affiliated  person. 
Accordingly,  the  Board  proposes  to  lift 
the  ban  on  purchases  of  loans  and  loan 
participations  from  affiliated  person- 
companies,  and  to  make  such 
transactions  subject  to  the  prior- 
approval  provisions  of  §  563.41.  The 
Board  is  particularly  desirous  of 
receiving  public  comment  on  the  aspect 
of  its  proposal,  especially  with  respect 
to  whether  such  a  relaxation  is  likely  to 
result  in  real  or  potential  losses  that 
outweigh  the  benefits  of  permitting  such 
sales  to  occur. 

As  proposed,  new  §  563.41  would 
require  pri^r  approval  from  the 
Supervisory  Agent  approval  for  the 
purchase  of  all  kinds  of  loans  from 
affiliated  persons  as  well  as  the  sale  of 
all  kinds  of  loans  to  affiliated  persons. 
The  standard  for  such  approval  would 
require  that  the  Supervisory  Agent 
determine  that  the  transaction  is  fair  to 
and  in  the  best  interests  of  the 
institution  or  Subsidiary.  As  proposed, 
the  Supervisory  Agent  could  request 
additional  information  from  the 
applicant  in  order  to  make  this 


determination  and  could  condition 
approval  on  such  terms  as  he/she 
believes  necessary  to  meet  the  required 
standard  for  approval. 

The  Board  has  considered  whether  to 
permit  a  blanket  approval  of  a  series  of 
transactions  proposed  between  an 
institution  and  an  affiliated  person. 
Generally,  §  563.41  anticipates  approval 
of  individual  transactions,  but  there  is 
no  reason  that  an  institution  could  not 
seek  a  continuing  approval  for 
permission  to  buy  assets  such  as  office 
supplies  from  an  affiliated  person  if  the 
institution  can  justify  the  price  to  be 
paid  over  a  specified  period  of  time.  The 
proposed  newly  permitted  purchases  of 
loans  would  highlight  this  distinction.  If 
an  institution  proposed  to  purchase  a 
multi-million  dollar  loan  participation 
from  an  affiliated  person,  it  would  be 
expected  to  make  application  for  that 
purchase  with  a  full  description  of  the 
proposed  transaction  and  proof  of  the 
appraised  value  of  the  security  property. 
If,  however,  an  institution  proposed  to 
purchase  home  loans  made  by  an 
affiliated  person  company  over  a  period 
of  time,  it  could  seek  blanket  approval 
to  do  so  if  it  could  satisfy  the 
Super\'isory  Agent  that  the  terms  of  all 
such  purchases  will  be  fair  to  the 
institution,  and  that  it  will  receive 
necessary  documentation  such  as 
supporting  appraisal  reports  at  the  time 
of  such  later  purchases. 

In  such  cases,  the  Supervisory  Agent 
would  be  empowered  and  •expected  to 
limit  the  overall  volume  of  loans  to  be 
purchased  in  a  specified  period  of  time 
as  deemed  reasonable  i}y  the 
Supervisory  Agent  based  on  the  size 
and  financial  condition  of  the  applicant. 
For  example,  an  institution  that  has 
demonstrated  that  it  will  purchase  loans 
from  an  affiliated  company  on  fair  and 
reasonable  terms,  might  be  told  that  it 
may  purchase  up  to  one  million  dollars 
of  loans  from  that  company  over  a  one- 
year  period  of  time,  after  which  it  would 
be  required  to  reapply  for  the  next  year. 
At  the  time  of  reapplication,  the 
Supervisory  Agent  likely  would  request 
evidence  regarding  the  performance  of 
loans  purchased  over  the  last  year  from 
the  affiliated  company.  Another 
example  of  a  condition  that  could  be 
imposed  in  connection  with  the 
proposed  authority  to  purchase  loans, 
where  the  Supervisorj'  Agent  is  not 
convinced  of  the  reasonableness  of  the 
transaction,  would  be  a  requirement  that 
loans  be  purchased  with  recourse  in  the 
event  of  default  (unless  the  seller  is 
another  FSLIC-insured  institution). 
Alternatively,  a  proposed  sale  of  loans 
by  an  insured  institution  might  be 
conditioned  on  the  sale  being  without 
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recourse.  If  adopted  as  proposed,  the 
Board  would  intend  this  authority  to  be 
tarefully  granted  and  strictly  protected, 
particularly  after  having  prohibited  such 
loan  purchases  for  many  years,  until  the 
overall  effects  of  permitting  such 
intercompany  transactions  to  take  place 
could  be  appropriately  analyzed. 

Transactions  Between  Subsidiary 
Institutions  of  Holding  Companies  and 
Their  Service  Corporations 

Section  584.3  of  the  Holding  Company 
Regulations  generally  restricts 
subsidiary  insured  institutions  of 
savings  and  loan  holding  companies 
from  engaging  in  certain  transactions 
with  their  holding  companies  and  other 
;iffiliales.  Pursuant  to  paragraphs  (a)(7) 
and  (b),  the  Board  may  approve  certain 
affiliated  transactions  if  they  are  found 
not  to  be  detrimental  to  the  savings 
account  holders  of  the  insured 
institution  or  to  the  insurance  risk  of  the 
Corporation.  These  specified 
transactions  are  (i)  the  purchase,  sale  or 
lease  of  property  or  assets  to  or  from  an 
affiliate,  (ii)  an  agreement  or 
understanding  with  any  affiliate  to 
render  services  to  the  institution,  and 
(iii)  the  payment  under  any  such  service 
agreement  or  understanding,  in  all  cases 
in  which  the  aggregate  amount  paid, 
given  or  received  on  each  type  of 
^^nsaction  during  the  preceding  12 
months  exceeds  the  lesser  of  SIOO.OOO  or 
0.1  percent  of  the  institution's  total 
assets  at  the  end  of  the  preceding  fiscal 
year. 

The  definition  of  "affiliate"  under  the 
Holding  Company  Regulatio'is  includes 
service  corporations.  Therefore,  if  a 
subsidiary  insured  institution  wants  to 
engage  in  any  of  the  transactions 
described  above  with  a  sei  vice 
corporation,  it  must  obtain  prior  written 
approval  under  §  584.3(a)(7).  While  the 
Board  continues  to  believe  that 
transactions  between  insured 
institutions  and  their  ser\ice 
corporations  must  be  safe  and  sound,  it 
nonetheless  believes  that,  in  general, 
prior  approval  of  these  specific 
transactions  with  wholly  owned  service 
corporations  may  be  unnecessary  and 
burdensome.  The  existing  rule  is 
particularly  troublesome  in  that  service 
corporations  are  generally  excepted 
from  the  Board's  regulations  governing 
conflicts  of  interest  in  Part  563  and, 
under  another  proposal  being  adopted 
today,  would  be  accepted  from 
regulations  governing  loans  to  one 
borrower. 

The  Board  thinks  that  it  will  be  able  to 
adequately  monitor  and  regulate  these 
affiliate  transactions  with  service 
corporations  under  its  existing  authority 
over  insured  institutions  and  that 


approving  these  transactions  without 
application  would  not  pose  a  detriment 
to  the  savings  account  holders  of 
subsidiary  insured  institutions  or  to  the 
insurance  risk  of  the  Corporation. 
Accordingly,  the  Board  proposes  to  add 
a  new  paragraph  (h)  to  §  583.4  whjch 
would  permit  subsidiary  insured 
institutions  to  engage  in  the  specified 
transactions  with  their  wholly  owned 
service  corporations,  if  the  transaction 
is  otherwise  authorized  by  law.  has 
been  determined  by  the  institution's 
board  of  directors  not  to  be  detrimental 
to  account  holders  or  to  the  insurance 
risk  of  the  Corporation  and  is  not  a 
means  to  facilitate  a  transaction  with 
any  affiliate  other  than  a  wholly  owned 
service  corporation.  The  Board  is 
particularly  desirous  of  receiving 
comments  on  this  proposed  amendment, 
particularly  with  respect  to  whether  it 
would  apply  lo  all  ser\ice  corporations 
and  whether  this  amendment  is  likely  to 
result  in  real  potential  losses  that 
outweigh  the  benefits  of  approving  these 
transactions  without  application. 

Other  Proposed  Changes 

In  addition  to  adding  the  purchase 
and  sale  of  loans  to  the  types  of 
transactions  for  which  §  583.41  permits 
prior  approval  by  the  Supervisory 
Agent,  the  Board  proposes  to  clarify  that 
section  in  the  following  respects.  The 
existing  reference  to  interests  in  "real  or 
personal  property"  would  be  expanded 
to  set  out  the  following  listed  categories: 
Real  property,  securities,  loans  (or 
pa:ticipations  therein)  made  by  an 
affiliated  person  or  in  which  an 
affiliated  person  holds  a  security 
interest,  or  personal  property  in  an 
amount  that  exceeds  $500  in  one  annual 
audit  period.  The  definition  of 
"securities"  at  §  561.41  is  intended  to 
apply  in  the  proposed  new  §  56341,  and 
the  reference  to  $5000  for  personal 
property  will  exclude  the  need  to  apply 
for  approval  to  purchase  small 
quantities  of  goods  such  as  office 
supplies  from  an  affiliated  person.  While 
the  Board  has  considered  adding 
definitions  of  real  and  personal  property 
to  this  section,  it  is  not  inclined  to  do  so, 
but  rather  to  defer  to  state  law  about 
whether  particular  items  are  construed 
as  real  property  in  the  involved  states. 
The  Board  notes,  however,  that  equity 
interests  in  real  estate  clearly  are 
included  in  the  reach  of  §  563.41.  In 
connection  with  inquiries  to  date  about 
the  meaning  of  "personal  property" 
pursuant  to  this  section,  the  Board's 
staff  has  taken  an  expansive  view  of  the 
term,  specifically  with  respect  to 
including  proposed  sales  of  securities 
and  interests  in  limited  partnerships  and 
syndications  that  may  not  be  "real 


property."  This  view  is  endorsed  by  the 
Board. 

Several  institutions  have  noted  that 
existing  §  563.41  requires  submission  of 
an  independent  appraisal repori  as  a 
part  of  the  application  process,  which, 
while  suited  for  proposed  purchases  or 
sales  of  real  estate,  is  not  necessarily 
appropriate  for  review  of  transactions 
involving  other  types  of  property. 
Accordingly,  the  Board  is  proposing  to 
add  to  the  required  submissions  for 
approval  under  this  section,  the 
alternative  of  other  reliable  written 
indications  of  fair  market  value 
prepared  by  a  qualified  person  who  is 
not  an  affiliated  person  or  employee  of 
the  applicant  institution  or  of  a 
controlling  person  of  the  institution. 

The  revisions  proposed  for  S  563.43 
are  largely  technical  in  nature.  The 
language  providing  that  loans  to 
affiliated  persons  should  not  "present 
other  unfavorable  features"  now 
appearing  at  paragraphs  (b)(1)  and  (b)(5} 
of  §  563.43  is  proposed  to  be  eliminated 
because  it  is  believed  to  be 
unenforceably  vague  and  becasuse  other 
specific  requiremeBts  for  such  loans  are 
deemed  adequate  to  prevent  abuses  in 
the  area.  Incorrect  citations  appearing  in 
the  1983  amendments  to  paragraphs 
(b)(4)  and  (b)(5)  of  §  563.43  that  refer  to 
paragraphs  {b)(3)  are  corrected  to  refer 
to  (b)(2)  of  the  same  section.  The 
reference  to  "employees"  that  appears 
three  times  in  paragraph  (b)(4)  of 
§  563.43  is  eliminated  because  the 
conflict-of-interest  regulations  apply 
only  to  affiliated  persons  and  not  to 
employees  of  an  insured  institution  that 
do  not  otherwise  meet  the  definition  of 
"affliated  person"  appearing  at  §  561.29. 

There  have  been  several  inquiries  to 
the  staff  about  whether  the  reduction  in 
interest  rates  permitted  for  personal- 
purpose  loans  made  to  affiliated  persons 
are  the  only  permissible  perquisites  that 
may  be  granted  by  insured  institutions. 
This  was  the  intention  of  the  Board's 
1983  amendments,  but  the  language  of 
the  existing  regulation  does  not  make 
this  clear.  Accordingly,  the  proposed 
amendment  to  §  563.43(b)(3)  would 
clarify  that  the  permitted  reduction  m 
interest  rates,  as  compared  to  the 
interest  rates  on  credit  extended  to 
members  of  the  general  public,  is  the 
only  permitted  variation  in  loan  terms 
available  to  affiliated  persons.  This  is 
deemed  appropriate  because  other 
benefits,  such  as  waiving  or  reducing 
fees,  are  difficult  for  the  Board  and 
insured  institutions  to  monitor  and  to 
compare  to  terms  offered  the  general 
public. 

Another  proposal  that  would 
formalize  prior  staff  interpretations  of 
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S  563.43(b)(0)  would  clarify  that  while 
purchases  of  the  stock  or  other 
securities  of  an  affihafed  person  are 
prohibited,  an  institution  may  purchase 
100  percent  of  the  stoi  k  of  a  corporation 
that  was  an  affiliated  person  prior  to 
consummating  the  stock  purchd.«ie  if  the 
transaction  receives  the  prior  wri.ten 
approval  of  the  Board's  Supervisory 
Agent  pursuant  to  §  56.3.41.  This 
provision  recognizes  that  certain 
potential  conflicts  of  interest  and 
usurpations  of  corporate  opportunity 
can  be  avoided  by  the  sales  of  affiliated 
companies  to  insured  institutions  or 
their  subsidiaries.  One  area  where  such 
sales  have  been  encouraged  by  the 
Board  is  that  of  insurance  agencies  and 
insurance  companies  that  previously 
were  owned  by  insiders  but  which  are 
made  properly  operated  by  insured 
institutions  or  their  subsidiaries. 

in  alilKion,  the  Board  is  proposing  to 
amend  §  ,=ia3.34  to  clarify  that  it  is  only 
an  insured  institution's  placing  of 
deposits  in  a  financial  institution  which 
is  an  affiliated  person  that  causes  that 
section  to  apply,  and  not  the  placing  of 
deposits  in  an  insured  institution  by  its 
own  affiliated  persons  such  as  officers 
and  directors.  Indeed,  the  Board  is 
desirous  of  encouraging  such  deposits 
by  officers  and  directors  and  their 
affiliated  companies  in  insured 
institutions  and  this  regulation  was  not 
intended  to  orovide  otherwise,  although 
it  has  come  to  the  Boards  attention  that 
the  existing  language  of  the  regulation  is 
confusing  in  this  respect. 

Finally,  the  proposed  amendments 
would  revise  the  definition  of  'affiliate* 
contained  in  §  561  25  by  providing  that 
an  organization  is  an  affiliate  of  an 
insured  institution  if  the  insured 
institution  directly  or  indirectly  or  acting 
in  concert  with  one  or  more  peisons  or 
individuals  owns  or  controls  more  than 
25  percent  of  the  number  of  voting 
shares  or  the  number  of  shares  voted  at 
thf-  last  election  of  directors,  trustees,  or 
persons  exercising  similar  functions. 
This  revision  would  place  the  re^ulatoiy 
definition  of  "affiliate  "  of  an  insured 
institution  in  clo.-.er  conformity  with  that 
prescribed  by  statute  in  connection  with 
the  regulation  of  savings  and  loan 
holding  companies.  See  12  U..C.  1730a 
(h)(1)(1)  and  {d)[2)  (1982).  The  proposed 
definition  would  also  provide  explicilly 
that  it  does  not  appl>  when  other 
definitions  are  provided  by  statute  or  by 
regulation,  such  as  12  r..C.  17,30(m)(ll 
(1982)and  J563b.2(ajll).  ■* 

Regulatory  Flexibility  .Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexiblity  .Act  (5  U.S.C  Ch.  6).  the  Board 
is  providing  the  following  regulatory 
flexibility  analysis. 


1 .  Reasons,  objective,  and  le^al  basis 
underlying  the  rule.  These  elements 
have  been  incorporated  elsewhere  info 
the  supplemental  information  regarding 
the  rule. 

2.  Small  entities  to  which  the  rule  will 
apply.  The  rule  would  apply  to  all 
FSUC-insured  institutions,  regardless  of 
size. 

3.  Impact  of  the  rule  on  small 
institutions.  The  rule  would  not  have  a 
disproportionate  effect  on  small 
institutions,  nor  is  if  expected  that  the 
rule  will  have  a  signif!<;ant  economic 
impact  on  a  substantial  number  of  small 
entities.  Deregulatory  aspects  of  the 
proposed  amendments  will  ease  the 
compliance  burden  of  small  institutions. 

4.  Overlapping  or  conflict  inn  f federal 
rules.  There  are  no  known  fedeia!  rules 
that  duplicate,  overlap,  or  conflict  with 
the  proposal. 

5.  Alternative  to  the  rules.  Various 
supervisory  tools  may  be  used  to 
prevent  insider  self-dealing  at  insured 
institutions:  case-by-case  supervision, 
prior  approval  of  the  Board  or 
Supervisory  Agent,  or  regulatory 
restrictions  and  prohibitions.  The  Board 
believes  the  rule  as  propo.sed  utilizes  the 
combination  of  these  tools  that  will 
impose  the  least  burden  on  small 
insititutions  while  achieving  the  desired 
regulatory  objectives. 

List  of  Subjects 

12  CFR  Part  561 

Savings  and  loan  associations. 

12  CFR  Part  563 

Banks  deposit  insu.raiice.  Reporting 
and  recordkeeping  requirements. 
Savings  and  loan  associations. 
Securities. 

12  CFR  Port  584 

Molding  companies.  Savings  and  Loan 
associations. 

Accordingly,  the  Board  proposes  to 
amend  Parts  561  and  563  of  Subchapter 
D  and  Part  584  of  Subchapter  F.  Chapter 
V,  of  Title  12,  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  D— FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  561— OEFINiTIONS 

1.  The  authority  for  Parts  .Sei.  ."iHS  and 
564  would  continue  to  read  as  follows; 

Authority:  Sees.  402.  407.  408  of  the 
.National  Housing  .Act,  48  Sidt  1^56.  1260  and 
73  St>it  m\.  as  .imended.  (12  U  S.C  1725, 
1710. 17.10.1):  Reorg.  Plan  No.  3  of  1947;  12  CFR 
Parts  1943-18  Comp  p.  1071. 

2.  Revise  paragraph  (a)  of  \  561.25  to 
read  as  follows: 

I 


3S«t.2$    Afflliatr 

*  «  «  •  . 

(a)  Of  which  an  insured  institution, 
directly  or  indirectly  or  acting  in  concert 
with  one  or  more  other  individuals  or 
companies,  owns  or  controls  more  than 
25  percent  of  the  voting  shares  or  more 
than  25  percent  of  the  number  of  shares 
voted  for  the  election  of  its  directors, 
trustees,  or  other  persons  exercising 
similar  functions  at  the  preceding 
election,  or  controls  in  any  manner  the 
election  of  a  majority  of  its  directors, 
trustees,  or  other  persons  exercising 
similar  fun.-rfions;  or 

•  •  •  •  * 

3.  Revise  paragraph  (d)  of  %  561.29  to 
read  as  follows: 

$  561.29    Affil'ated  person. 

(d)  Any  corporation,  partnership  or 
other  organization  (other  than  the 
insured  institution  or  a  corporation  or 
organization  through  which  the  in.«irrd 
institution  operates]  that  meets  thi 
followir.g  tests: 

(1)  If  a  corporation  is  a  publicly  traded 
company  (a  company  the  stock  of  which 
is  registered  under  the  Securities 
Exchange  Act  of  1934  and  is  actively 
traded  as  defined  in  §  563.18-2  {c)(5)  of 
this  subchapter),  it  shall  be  deemed  an 
affiliated  person  of  an  insured 
institution  if  a  director,  officer,  or 
controlling  person  of  such  institution, 
directly  or  indirectly,  either  alone  or 
with  his/her  spouse  and  members  of 
his/her  immediate  family  who  also  are 
affiliated  persons  of  the  institution, 
owns  or  controls  10  percent  or  more  of 
any  class  of  equity  securities  in  the 
corporation;  or,  if  said  director,  officer, 
or  controlling  person  owns  or  controls, 
with  other  directors,  officers  and 
controlling  persons  of  such  institution 
and  their  spouses  and  immediate  family 
members  who  also  are  affiliated  persons 
of  the  institution.  25  percent  or  more  of 
any  class  of  equity  securities  of  the 
corporation. 

(2)  Any  corporation,  which  is  not  a 
publicly  traded  company,  or  any 
partnership  or  other  orjjanization  shall 
be  dt^.emed  an  affiliated  person  of  an 
insured  institution  if; 

(i)  The  securities  ownership  tests  of 
paragraph  (d)(1)  of  this  section  are 
satisfied,  or 

(ii)  A  director,  officer  or  controlling 
person  of  the  insured  institution; 

[a]  Is  chief  executive  officer  or  chief 
financial  officer  (or  a  person  performing 
similar  functionsf  in  the  corporation, 
partnership  or  organization; 

[b]  Is  a  general  partner;  or 

[c]  Is  a  limited  partner  who  directly  or 
indirectly,  either  alone  or  with  his/her 
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spouse  and  the  members  of  his/her 
immediate  family  who  also  are  affiliated 
persons  of  the  institution,  owns  an 
interest  of  10  percent  or  more  in  the 
partnership  (based  on  the  value  of  his 
contribution)  or  who,  directly  or 
indirectly,  with  other  directors,  officers 
and  controlling  persons  of  such 
institution  and  their  spouses  and 
immediate  family  members  who  also  are 
affiliated  persons  of  the  institution, 
owns  interest  of  25  percent  or  more  in 
the  partnership. 

(3)  For  the  purposes  of  this  paragraph 
|d)  the  phrase  "a  corporation  or 
organization  through  which  the  insured 
institution  operates"  shall  mean  a 
service  corporation,  as  defined  in 
§  561.26  of  this  Part,  in  which  such 
insured  institution  owns  25  percent  or 
more  of  its  voting  shares. 
•        *        *        *        • 

4.  Revise  the  first  sentence  of  §  561.32 
to  read  us  follows: 


§561.32    Officer. 

The  term  "officer"  means  the 
president,  a  vice  president  (other  than 
one  who  does  not  have  policy-making 
authority  such  as.  for  example,  an 
assistant  vice  president  or  second  vice 
president),  the  secretary,  the  treasurer, 
the  controller,  and  any  other  persons 
performing  substantially  similar  duties 
with  respect  to  any  organization 
whether  incorporated  or  unicorporated. 

•      •      * 

5.  Amend  §  561.41  by  adding  before 
the  period  at  the  end  of  the  last  sentence 
of  that  section  the  following 
parenthetical  phrase:  "(except  as  the 
term  "security"  is  used  in  Part  569 
hereof  relating  to  proxies)". 

PART  563— OPERATIONS 

6.  Revise  the  first  sentence  of  §  563.34 
introductory  text  as  follows: 

§  563.34    Deposit  relationships  involving 
affiliated  persons. 

No  insured  institution  or  subsidiary 
thereof  shall  place  or  maintain  deposits 
in  an  affiliated  person  of  such  institution 
or  in  any  financial  institution  or  holding 
company  affiliate  thereof  of  which  an 
affiliated  person  of  such  insured 
institution  is  a  director,  if  the 
maintenance  of  such  deposits  has  been 
specifically  disapproved  by  the  Principal 
Supervisory  Agent.  *   *   * 
•         *         *         «         • 

7.  Amend  §  563.41  by  revising  the  title 
and  paragraph  (b),  paragraph  (c) 
introductory  text,  by  revising  and 
redesignating  paragraph  (c)(i)  and  (ii)  as 
paragraphs  (c)(1)  and  (2)  and  by 
redesignating  paragraph  (c)(iii)  as 
paragraph  (c)(3),  as  follows: 


§  563.41     Restrictions  on  business 
transactions  with  affiliated  persons. 
•         «         *         •         • 

(b)  Restrictions.  Unless  the 
transaction  is  determined  by  the 
Prinicipal  Supervisory  Agent  or  his 
designee  to  be  fair  to  and  in  the  best 
interests  of  the  insured  institution  or  its 
subsidiary,  no  insured  institution  or 
subsidiary  thereof  may,  directly  or 
indirectly,  purchase  or  lease  from, 
jointly  own  with  or  sell  or  lease  to,  an 
affiliated  person  of  the  institution  any 
interest  in  the  following:  real  property, 
securities,  loans  (or  participations 
therein)  made  by  an  affiliated  person  or 
in  which  an  affiliated  person  holds  a 
security  interest,  or  personal  property  in 
an  amount  that  will  exceed  $5000  in  an 
annual  audit  period. 

(c)  Conditions.  Applications  made 
pursuant  to  this  section  shall — 

(1)  Describe  fully  the  proposed 
transaction  and  justify  the  price  to  be 
paid  or  received  by  the  institution  or 
subsidiary.  The  Supervisory  Agent  may 
request  additional  information  if  he/she 
is  unable  to  make  the  determination 
required  herein  that  the  transaction  is 
fair  to  and  in  the  best  interests  of  the 
institution  or  subsidiary.  Moreover,  the 
Supervisory  Agent  may  condition 
approval  on  such  terms  as  he/she 
believes  necessary  to  endure  that  the 
transaction  is  fair  to  and  in  the  best 
interests  of  the  institution  or  subsidiary. 

(2)  Be  supported  by  an  independent 
appraisal  report  prepared  in  accordance 
with  the  regulations  and  policy  of  the 
Corporation  for  all  interests  in  real 
property  or  for  loans  secured  by  real 
property;  for  all  other  types  of  proposed 
transactions,  be  supported  by  an 
independent  appraisal  report  where 
practicable  or  by  other  reliable  written 
indication(s)  of  value  where  an 
appraisal  report  is  not  practicable.  In 
any  such  case,  the  appraisal  report  or 
other  indication  of  value  shall  be 
prepared  by  a  qualified  person  who  is 
not  an  affiliated  person  or  employee  of 
insured  institution  or  subsidiary  or  of  a 
controlling  person  of  the  institution. 

•         •         «         *         • 

8.  Amend  §  563.43  by  revising 
paragraphs  (b)(1)  and  (b)(3):  amending 
paragraph  (b)(4)  by  removing  the  phrase 
"or  employees",  all  three  times  it 
appears;  changing  the  reference  to 
"paragraph  (b)(3)"  to  read  "paragraph 
(b)(2)",  and  changing  the  reference  in 
the  last  sentence  of  paragraph  (b)(4)  to 
"a  single  affiliated  person"  to  read  "a 
single  salaried  officer":  amending 
paragraph  (b)(5)  by  changing  the 
reference  to  "paragraph  (b)(3)"  to  read 
"paragraph  (b)(2)",  and  removing  the 
phrase  "or  present  other  unfavorable 


features":  revising  paragraph  (b)(6);  and 
amending  paragraph  (c)  by  removing 
subparagraph  (2)  thereof,  and 
redesignating  paragraphs  (c)(3),  (4)  and 
(5)  as  paragraphs  (c)(2),  (3)  and  (4), 
respectively;  as  follows: 

§  563.43    Restrictions  on  loans  and  other 
investments  involving  affiliated  persons. 

***** 

(b)  Restrictions  concerning  loans  and 
other  transactions  with  affiliated 
persons.  (1)  No  insured  institution  or 
subsidiary  thereof  may  either  directly  or 
indirectly,  make  a  loan  to  any  affiliated 
person  of  such  institution  or  purchase 
such  a  loan,  except  for  loans  in  the, 
ordinary  course  of  business  of  such 
institution  or  subsidiary,  which  do  not 
involve  more  than  the  normal  risk  of 
collectibility  and  which  do  not  exceed 
the  loan  amount  that  would  be  available 
to  members  of  the  general  public  of 
similar  credit  status  applying  for  the 
same  type  of  loan,  and  which  are  of  the 
following  types; 
•         .         •         •         • 

(3)  An  insured  institution  or 
subsidiary  may  make  loans  described  in 
paragraph  (b)(1)  of  this  section  at  an 
interest  rate  not  below  its  current  cost  of 
funds  based  on  all  savings  accounts  and 
borrowings  (except  that  in  the  case  of  a 
loan  secured  by  a  savings  account,  the 
interest  rate  shall  be  at  least  one  percent 
above  the  rate  of  the  return  on  such 
savings  account).  The  board  of  directors 
of  the  insured  institution  or  subsidiary 
shall  determine  whether  or  not  to  extend 
credit  to  an  affiliated  person  at  an 
interest  rate  below  that  given  the 
general  public  in  accordance  with  this 
section.  Such  a  reduction  in  interest 
rates  for  affiliated  persons,  if  granted, 
shall  be  the  only  permitted  variation  in 
loan  terms  as  compared  to  credit 
extended  by  the  insured  institution  or 
subsidiary  to  members  of  the  general 
public.  If  a  reduction  in  interest  rates  is 
granted,  the  resolution  required  by 
paragraph  (b)(2)  of  this  section  must  set 
forth: 

(i)  The  institution's  current  cost  of 
funds,  including  the  elements  of  its  ' 
calculation;  and 

(ii)  A  justification  of  the  more 
favorable  rate  if  the  loan  is  to  an 
affiliated  person  other  than  a  salaried 
officer  of  the  institution  or  any 
subsidiary  thereof. 
.        *        •        •        • 

(6)  No  insured  institution  or 
subsidiary  thereof  may  invest,  either 
directly  or  indirectly,  in  the  stock, 
bonds,  notes,  or  other  securities  of  any 
affiliated  person  of  such  institution,  with 
the  following  exception:  An  insured 
institution  or  subsidiary  may  purchase 
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100"^.  of  the  stock  of  a  corporation  that 
was  an  affiliated  person  prior  to 
consummation  of  such  a  purchase  if  the 
Iransac  tion  receives  the  prior  approval 
of  the  Principal  Supervisory  Agent 
pursuant  to  §  563  41  of  this  part. 

SUBCHAPTER  F— SAVINGS  AND  LOAN 
HOLDING  COMPANIES 

PART  584— REGULATED  ACTIVITIES 

9.  Amend  §  584.3  by  changing  the 
reference  in  paragraph  (e)  to 
■paragraphs  (a)  (4)  and  (6)'  to  read 
"paragraphs  (a)  (4)  and  C^) ":  and  by 
adding  new  paragraph  (h):  as  follows: 

§  M4.3    Transactions  wtttf  affWates. 

(h)  Approval  fur  trum-nctiuns  n:th 
service  corporations.  The  Corporation 
hereby  approves  without  application,  for 
the  purposes  of  this  section  only,  each 
transaction,  agreement  or 
understanding,  or  payment  under  any 
agreement  or  understanding  referred  to 
in  paragraph  (a)(7)  of  this  section,  if — 

(1)  The  transaction,  agreement  or 
understanding  is  between  a  subsidiary 
insured  institution  and  its  wholly  owned 
service  corporation: 

(2)  The  transaction,  agreement, 
understanding  or  payment  is  otherwise 
authorized  by  law: 

(3)  The  terms  of  the  transaction, 
agreement,  understanding  or  payment 
have  been  determined  by  the  board  of 
directors  of  the  subsidiary  insured 
institution  not  to  be  detrimental  to  the 
savings  account  holders  of  the  insured 
institution  or  to  the  insurance  risk  of  the 
Corporation;  and 

(4)  The  transaction,  agreement, 
understanding  or  payment  is  not  a 
means  of  facilitating  a  transaction, 
agreement,  understanding  or  payment 
involving  any  affiliate  of  the  insured 
institution  other  than  a  wholly  owned 
service  corporation. 

B>  the  Fedpral  Home  Loan  Bank  Board. 
|efr  Sconyers. 

Setrfliiry 
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SMALL  BUSINESS  ADMINISTRATION 

13CFRPart  121 

Small  Business  Size  Standards; 
Request  for  Public  Comments  on  the 
Shipbuilding/Ship  Repair  Size 
Standard 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  inquiry. 


SUMMARY:  In  recent  months  SBA  has 
received  11  public  comments  proposing 
a  lower  size  standard  in  the  ship  repair 
component  of  the  shipbuilding/ship 
repair  industry  (SIC-3731).  Presently, 
this  size  standard  is  1.000  employees. 
These  commen'ors  generally  favored  a 
size  standard  of  500  employees  for  ship 
repair  while  retaining  a  1.000-employee 
size  standard  for  shipbuilding.  SBA  has 
conducted  a  preliminary  investigation 
which  indicates  that  the  size  standard  in 
this  industry  should  not  be  revised.  It 
w'shes  to  solicit  public  opinion  as  to  the 
advisability  of  this  course.  For  this 
purpose,  copies  of  the  study  on  which 
this  notice  is  based  will  be  available  to 
interested  parties  upon  request. 

DATE:  Written  comments  must  be 
submitted  on  or  before  August  26.  1985. 

ADDRESS  ALL  COMMENTS  TO:  Andrew  A. 
Canellas.  Director.  Size  Standards  Staff. 
Small  Business  Administration.  1414  L 
Street  NW..  Room  500.  Washington.  DC. 
20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  N.  Ray,  (202)  653-6373 


SUPPLEMENTARY  INFORMATION:  In 

analyzing  this  industry,  the  Size 
Standards  Staff  treated  the  industry  as 
essentially  two  different  industries — 
shipbuilding  and  ship  repair.  It  asked 
the  question  whether  either  activity, 
when  analyzed  as  an  industry,  would 
merit  a  different  size  standard  than 
1.000  employees.  It  took  two  broad    > 
factors  into  consideration — the 
industrial  structure  of  these  two 
"industries"  and  the  procurement 
atmosphere  surrounding  them. 

The  industrial  structure 
considerations  for  both  industries 
focused  on  five  factors.  These  include 
concentration  ratio  (percent  of  total 
sales  received  by  the  four  largest  firms 
in  the  industry),  the  average  firm  size  in 
receipts,  coverage  (the  proportion  of 
firms  falling  under  the  size  standard), 
the  average  size  of  Government 
contracts,  and  the  proportion  of  Federal 
contract  dollars  won  by  small  firms. 

The  following  review  attempts  to 
summarize  findings  relating  to  these  five 
industrial  structure  parameters  which 
were  considered. 


Factor 


F«idlng 


-4- 


Inipkcalion 


ConcantrMion  RMo 
Avcragu  Firm  So* 
Covsrag*       .._.._ 

Size  ol  Comract 


n«ciil»  >*"0  <o  b*  concamraMd  m  i  taw  laig* 
firm*  in  bom  sfopbuklmg  and  ship  rapair  ac- 


Avaraga  Ann  tat  m  bom  ack«l1iaa  «  nighar  than 
avaraga  (irm  sua  m  moal  comparable  iiKlu* 
!     met 

I  The  1.000  amptoyea  na  Mandaitt  covert  an 
I  aaamatad  aos  o(  s'vpbuMng  firms  and  89% 
,     o«  ship  repair  firm* 


ShVbuMng  hta  an  avaraga  coniracl  toa  01 
over  $2  3M  ivhria  the  thip  repa«  average 
contract  we  «  leat  than  $200,000. 


Proporuon  tMon  by  Small 

Firms 


The  proponon  <ran  by  wnat  (NpbuMIng  Arms 
oaa  only  4S  m  19S3  wt«le  m  sh4)  repair  it 
«at  29N  This  contrast!  with  19S  lor  all 
wttuUtn  and  40N  tor  tjenersl  corttractcrt 


Th«  factor  suggests  that  the  size  standard  lor 
both  mdustnes  shouM  bo  in  the  i.OOO-l.SOO 
amployea  range 

Very  higii  average  firm  soe  implies  that  a  rvgh 
standard  in  the  1.000-1.500  employee  range 
mould  be  warranted  >n  both  industries 

A  comparison  with  comparable  icKluslnas  irnjh 
catas  that  both  the  shipbuMng  and  ship 
repair  size  standards  should  be  retained  at 
1 .000  employees  based  on  this  lector 

This  factor  impkas  ttiat  a  retention  of  lt<e  sh^- 
bwUng  size  standard  ol  1.000  employee* 
would  be  warranted  but  it  raisas  the  question 
as  to  wtietier  the  sn«)  repair  size  starKlard  at 
1 .000  employees  is  too  high  This  factor  alone 
tends  to  support  a  sue  standard  m  the  SOO 
employae  range  for  ship  repair 

The  very  low  share  «w>n  by  shipbuilding  firms 
suggests  that  a  higher  size  standard  of  1.500 
employees  mght  be  warranted 

The  29S  share  lor  ship  repair  fell  between  the 
share  lor  all  mdustnes  and  that  lor  general 
contracting,  neither  supporting  a  higher  nor  a 
lower  size  standard  in  ship  repeir  man  tfie 
present  1.000  employee  figure. 


The  preliminary  information  cited 
above  strongly  suggests  that  the 
shipbuilding  component's  size  standard 
should  either  be  retained  at  1.000 
emloyees  or  raised  to  1,500  employees. 
Industrial  structure  factors  support  a 
size  standard  in  this  range.  Only  one 
factor — size  of  contract — suggested  a 
lower  size  standard  in  shipbuilding,  and 
this  single  consideration  is  clearly  out- 
weighed by  considerations  such  as 
concentration  ratio,  average  firm  size, 
and  percent  of  contract  dollars  set  aside, 
all  suggesting  a  higher  size  standard. 

Preliminary  information  on  the  ship 
repair  component's  size  standard  is 
slightly  less  conclusive  than  that  of 


shipbuilding.  While  four  of  the  five 
factors  affecting  industrial  structure 
supported  a  size  standard  of  1.000 
employees,  one  factor — size  of 
contract — justified  in  isolation  a  size 
standard  of  500  employees.  The  net 
effect  of  all  these  considerations  led 
SBA  to  initially  consider  a  size  standard 
in  the  750-1 ,000-employee  range. 

Other  factors  more  directly  related  to 
the  Government  procurement  market, 
however,  argued  strongly  against  a 
lower  size  standard  for  either 
shipbuilding  or  ship  repair.  First,  data 
for  the  1979-1982  period  did  not  support 
contentions  that  a  few  firms  were 
dominating  the  set-aside  market  in  the 
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overall  industry.  Indeed,  there  are 
natural  constraints  working  against  a 
continual  domination  and  the  SBA  has 
always  been  reluctant  to  deliberately 
exclude  targeted  firms  from  its  programs 
via  the  size  standard  mechanism. 
Second,  the  Navy's  recent  upgrading  in 
contracting  requirements  argues  against 
a  lowering  of  the  size  standard  in  this 
industry  at  this  point  in  time.  Third,  the 
SBA  believes  that  a  lowering  of  the  size 
standard  in  this  industry  could  result  in 
growth  disincentives  and  a  permanent 
dominance  by  the  larger  firms  in  the 
industry. 

As  a  general  rule.  SBA  hesitates  to 
break  a  4-digit  industry  into  component 
parts  for  size  standard  purposes. 
Evidence  to  date,  moreover,  does  not 
support  a  radically  different  situation  in 
the  two  activities.  Indeed,  most  firms  are 
active  in  both  activities  and  both  are 
subject  to  many  of  the  same  procuring 
influences  relating  to  Navy  contracting. 
If  SBA  were  to  split  the  size  standard 
based  on  activity,  information  to  date 
suggests  that  shipbuilding  would  be 
raised  to  1.500  employees,  while  ship 
repair  would  be  retained  at  1,000 
employees  rather  than  dropping  either 
activity  to  a  lower  size  standard. 
However,  there  seems  to  be  little  reason 
to  move  in  this  direction,  since  no 
shipbuilding  firm  appears  in  this  size 
range  and  public  interest  to  date  has 
focused  entirely  on  lowering  the  present 
1.000-employee  size  standard.  Thus. 
SBA's  tentative  position  at  this  time, 
based  on  preliminary  data,  is  to  retain 
the  1,000-employee  size  standard  in  both 
activities. 

Since  most  factors  argue  against  a 
revision  in  the  size  standard  for  both 
shipbuilding  and  ship  repair  activities, 
SBA  is  inclined  to  retain  the  1,000- 
employee  size  standard  in  both 
activities  at  that  level.  SBA  is,  however, 
very  much  aware  that  the  ship  repair 
activity's  s'ze  standard  has  become  very 
controversial  in  recent  months.  To  date, 
a  majority  of  commentors  have 
supported  a  lower  ship  repair  size 
standard.  However,  these  commenters 
may  not  reflect  the  entire  industry.  SBA 
wishes  at  this  point  in  time  to  solicit 
opinions  from  all  firms  in  the  industry  as 
to  the  practicality  of  retaining  the 
present  size  standard.  In  particular,  we 
are  concerned  as  to  whether  small  firms 
in  the  industry  would  be  helped  or  hurt 
by  a  lower  size  standard  than  1,000 
employees  in  the  shiprepair  component 
of  the  industry. 

Dated:  [une  12.  1985. 
lames  C.  Sanders, 
Administrator. 

|FR  Doc  85-15094  Filed  6-26-85:  8:45  am) 
BILUNQ  CODE  W2&-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart73 

[  Airspace  Docket  No.  85-AWA-33  ]  • 

Proposed  Establishment  of  Restricted 
Area  R-4009;  Maryland 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Restricted  Area  R-4009  in  the 
State  of  Maryland  to  enhance  security 
and  safety  at  the  Naval  Support  Facility, 
Thurmont,  MD. 

DATES:  Comments  must  be  received  on 
or  before  August  9, 1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-204).  Airspace  Docket  No.  85- 
AWA-33.  800  Independence  Avenue, 
SW..  Washington,  D.C.  20591. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916.  800  Independence 
Avenue.  SW..  Washington.  D.C. 

An  informal  docket  niay  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Falsetti.  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591:  telephone:  (202) 
42&-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
arc  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  85-AWA-33."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA^30,  800 
Independence  Avenue.  SW.. 
Washington,  D.C.  20591.  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  73.40  of  Part  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  73)  to  implement  airspace  action  to 
supplement  the  special  use  airspace 
associated  with  Prohibited  Area  P-40. 
which  is  currently  in  effect  at  the  Naval 
Support  Facility  in  Thurmont.  MD.  The 
additional  airspace  would  have  the 
same  lateral  dimensions  as  P-40.  i.e.,  a 
radius  of  3  nautical  miles,  and  vertical 
limits  of  5,000  feet  above  mean  sea  level 
(MSL)  (the  ceiling  of  P-40)  up  to  12,500 
feet  MSL.  This  proposal  is  intended  to 
provide  adequate  safeguards  for 
aeronautical  activity  at  the  Naval 
Support  Facility  and  to  separate 
nonparticipating  traffic  from  that 
activity,  as  well  as  to  supplement  the 
security  purposes  of  P-40.  Exclusion  of 
nonparticipating  aircraft  is  not  required 
in  this  supplemental  special  use 
airspace  to  the  extent  required  in  the 
airspace  to  5,000  feet  MSL  included 
within  P-40.  Accordingly,  the  FAA 
proposes  to  establish  a  restricted  area  in 
the  airspace  above  P-40  to  an  altitude  of 
12,500  feet  MSL,  rather  than  to  expand 
P-40.  The  establishment  of  R-4009 
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would  support  nationdl  security  needs 
associated  with  P-40  while  providing  air 
traffic  control  and  airspace  users  an 
adequate  degree  of  access  to  airspace 
when  segregation  of  nonparlicipating 
aircraft  is  not  required  for  security  or 
safety  purposes.  Operations  through  or 
within  the  proposed  restricted  area 
would  not  be  prohibited  at  all  times  but 
would  be  subject  to  prior  ATC 
authorization.  Authorization  could  be 
requested  from  Washington  Air  Route 
Traffic  Control  Center  (Washington 
Center),  which  would  be  both  the  using 
agency  and  controlling  agency  for  the 
restricted  area.  When  traffic  could  not 
be  permitted  in  the  area  for  safety  or 
security  reasons.  ATC  would  clear  IFR 
traffic  for  alternate  routes  of  flight. 
Section  73.40  of  Part  73  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  74O0.6A  dated  January  2. 
1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  Is  not  a  "Major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  PR  11034) 
February  26. 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  Safety  Restricted  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
73  of  the  Federal  Aviation  ReguL.ions 
(14  CFR  Part  73)  as  follows 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  l,154(a).  1510. 
1522;  Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12.  1983:  (14 
CFR  11  69. 

2.  §  73.40  is  amended  as  follows: 
R-4009  Thurmont.  MD  (New) 

Boundaries.  That  airspace  within  a  3  NM 
radius  of  the  Naval  Support  Facility  (lal. 
39*38  53-N..  long.  77-28  01  "W). 

Designated  altitudes.  5.000  feet  MSL  to 
12.500  feet  MSL. 


Time  of  designation.  Continuous:  Transit 
may  be  aulhorized  by  Washington  ARTCC 
when  conditions  permit. 

Controlling  agency.  FAA.  Washington 
ARTCC. 

Using  agency.  FAA.  Washington  ARTCC. 

Issued  in  Washington,  D.C.,  on  June 
21, 198.5. 
John  Waiterson; 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 
jFR  Doc.  85-15373  Filed  6-26-85:  8:45  am] 
BtLLINQ  COOC  4«10-13-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

(Release  No.  34-22127;  File  No.  S7-737) 

National  Market  System  Securities 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Solicitation  of  public  comments. 

SUMMARY:  The  Commission  solicits 
comments  on  issues  relating  to  the 
designation  of  securities  as  National 
Market  System  Securities.  In  connection 
with  the  recent  expansion  of  the  criteria 
for  designation  as  a  National  Market 
System  Security,  the  Commission 
believes  that  it  would  be  useful  to 
obtain  comments  on  a  broader  range  of 
issues  regarding  National  Market 
System  designation. 

DATES:  Comments  to  be  received  by 
September  30. 1985. 

ADDRESSES:  All  comments  should  be 
submitted  in  triplicate  to  John  Wheeler. 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  D.C.  20549.  All  comments 
should  refer  to  File  No.  S7-737,  and  will 
be  available  for  inspection  at  the 
Commission's  Public  Reference  Room 
450  Fifth  Street  NW..  Washington.  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  E.  Feldman,  Esq.,  (202)  272- 
2414,  Room  5205.  Division  of  Market 
Regulation.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  D.C.  20549. 

SUPPLEMENTARY  INFORMATION: 
I.  Summary 

Rule  llAa2-l  ("NMS  Securities  Rule" 
or  "Rule")  '  under  the  Securities 


Exchange  Act  of  1934  ("Act")  * 
establishes  procedures  by  which  certain 
securities  traded  in  the  over-the-counter 
( "OTC")  market  are  designated  as 
qualified  for  trading  in  a  national  market 
system  ( "OTC/NMS  Securities ').  On 
December  18. 1984,  the  Commission 
adopted  amendments  to  the  Rule  that 
increased  the  number  of  OTC  securities 
eligible  for  designation  as  NMS 
Securities  from  approximately  1350  to 
approximately  2500.^ The  Commission 
believes  it  is  appropriate  to  solicit 
comment  on  the  direction  which  the 
designation  process  for  National  Market 
System  ("NMS")  Securities  should  take 
and  the  manner  in  which  these 
securities  should  participate  in  the  NMS. 
Accordingly,  the  Commission  requests 
comment  on  the  manner  in  which 
current  OTC/NMS  Securities  should  be 
integrated  into  additional  NMS  facilities 
and  initiatives,  and  whether  the  Rule 
should  be  amended  to  focus  on  other 
groups  of  securities  or  to  achieve 
different  purposes. 

II.  Background 

In  the  1975  Amendments,  Congress 
directed  the  Commission  "to  facilitate 
the  establishment  of  a  national  market 
system  for  securities."  *  In  giving  the 
Commission  this  broad  mandate. 
Congress  neither  defined  the  term 
"national  market  system"  nor  specified 
the  minimum  components  of  such  a 
system.  Instead,  Congress  vested  in  the 
Commission  "broad  discretionary 
powers  to  oversee  the  development  of  a 
national  market  system"  and  "maximum 
flexibility"  in  working  out  its  specific 
details  in  a  manner  consistent  with  the 
findings  and  goals  of  the  1975 
Amendments.* 


'  17  CFR  240  n  Aa2-1  See  SccuriliM  Exchange 
Act  No.  17549  (February  17.  1961 1  46  FR  13992 
("Adoption  Release"). 


'15  U.S.C.  78a  fft  seq..  as  amended  by  the 
Securities  Acts  Amendments  of  1975  ("1975 
Amendments").  Pub.  L.  94-29  (|iine  4.  1975).  89  Stat. 
97,  11975)  U.S.  Code  Cong  ft  Ad  News  97. 

'Securities  Exchange  Act  Release  No.  21583 
(December  18.  1964).  50  FR  730  ("Amendments 
Release")  At  that  time  1104  OTC  securities  had 
actually  been  designated  as  .NMS  Securities. 

•Section  11A(a)(2)  of  the  Act. 

'Senate  Comm.  on  Bankii\g.  Housing,  and  Urban 
Affairs.  Report  to  Accompony  S.  249:  Securities 
Acts  Amendments  of  1975.  S.  Rep.  No.  94-75.  94th 
Cong..  1st  Sess.  7-9  jComm.  Prml  19"5|.  reprint  in 
1 1975)  U.S.  Code  Cong,  ft  Ad  News  179.  185-87 
("Senate  Report").  See  also  Securities  Exchange  Act 
Release  No.  14416  (January  26  1978.  43  FR  4354 
("January  Statement"):  Seruniies  Exchange  Act 
Release  No.  15671  (March  22.  1979).  44  FR  20360 
(Status  Report"). 

The  1975  Amendments  ?stablish  thai  "(tjhe 
securities  markets  are  an  rmporlant  national  asset 
which  must  be  preserved  and  strengthened"  through 
the  application  of  "new  data  processing 
techniques."  Section  11A(a)(1)  of  the  Act.  Congress 
found  that  these  techniques  should  be  used  to  foster 
intermarkel  linkages,  enhance  investor  protection, 
and  maintain  fair  and  orderly  markets.  Congress 

Continued 
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As  part  of  the  general  mandate  to 
facilitate  the  establishment  of  an  NMS. 
Congress  specifically  directed  the 
Commission,  by  rule,  to  "designate  the 
securities  or  classes  of  securities 
qualified  for  trading  in  the  national 
market  system."  *The  1975 
Amendments,  however,  were  silent  as  to 
the  particular  standards  the  Commission 
should  employ  in  designating  NMS 
Securities.  Similarly,  the  legislative 
history  did  not  mandate  the  use  of  any 
particular  standard  in  the  designation 
process.  Instead,  Congress  provided  the 
Commission  with  the  flexibility  and 
discretion  to  base  NMS  designation 
standards  upon  the  Commission's 
experience  in  facilitating  the 
development  of  a  national  market 
system.  Given  the  Congressional  desire 
that  the  system  develop  primarily 
through  the  interplay  of  market  forces, 
such  flexibility  appears  essential.' 

On  February  17. 1981.  the  Commission 
adopted  the  NMS  Securities  Rule.  The 
Rule  provides  criteria  a^d  procedures  by 
which  certain  securities  traded 
exclusively  OTC  are  designated  as  NMS 
Securities. 

The  primary-  effect  of  designating  OTC 
stocks  as  NMS  Securities  at  the  present 
time  is  that  transactions  in  such 
securities  must  be  reported  in  a  real- 
time system  in  accordance  with  the 
Commission's  last  sale  reporting  rule.* 
and  quotations  for  such  securities  must 
be  Tirm  as  to  the  quoted  price  and  size  in 
accordance  with  the  Commission's  firm 
quotation  rule.*  In  adopting  the  Rule,  the 
Commission  determined,  among  other 
things,  that  real-time  transaction 
reporting  and  firm  quotations  would 
increase  market  efficiency  and  enhance 
opportunities  for  public  investors  to 
obtain  execution  of  their  orders  in  the 
best  possible  market.'" 

The  Rule  employe  a  two-tiered 
approach  for  designation."  Tier  1.  which 


became  effective  April  1. 1982.  requires 
that  the  most  actively  traded  OTC 
securities  be  designated  as  NMS 
Securities.'* Tier  2,  which  became 
effective  on  February  1, 1983.  permits 
certain  additional  OTC  securities  to 
become  NMS  designated  at  the  election 
of  the  issuer." 

Based  on  the  early  trading  experience 
of  OTC/NMS  Securities,  the 
Commission  and  most  industry 
participants  concluded  that  last  sale 
reporting  and  firm  quotations  have 
improved  the  markets  for  OTC/NMS 
Securities  and  benefited  investors 
without  imposing  undue  burdens  on 
market  makers.'* In  February  1984.  the 
NASD  petitioned  the  Commission  to 
expand  the  Tier  2  designation  criteria  to 
allow  more  issuers  of  OTC  securities  to 
elect  NMS  status. "  On  December  18. 
1984.  the  Commission  amended  the  Tier 
2  designation  criteria  to  incorporate  the 
standards  used  by  the  NASD  in 
determining  its  National  List  [i.e..  the  list 
of  NASDAQ  securities  that  the  NASD 
supplies  to  the  national  news  media), 
thereby  increasing  the  number  of  OTC 
securities  eligible  for  NMS  designation 
from  1350  to  approximately  2500.'* 

III.  Discussion  and  Request  for 
Comment 

In  adopting  the  Rule,  the  Commission 
stated  that  designating  "OTC  securities 
as  NMS  Securities  and  thereby  including 
these  Securities  for  the  first  time  in  a 
real-time  transaction  reporting  system, 
is  only  one  in  a  series  of  steps  . . . 
toward  the  development  of  an  NMS."" 
In  the  neariy  three  years  since  the  first 
OTC  securities  were  designated  as  NMS 
Securities,  the  Commission  believes  that 
last  sale  reporting  has  become  an 
established  part  of  the  OTC  market. 


staled  at  goals  of  an  NMS  tlie  availabilily  of 
quotation  and  transaction  Infomiation.  the  efficient 
execution  of  transactions,  fair  competition  between 
the  markets,  the  execution  of  customer  orders  in  the 
best  possible  market,  and.  where  consistent  with 
other  goals,  the  execution  of  orders  without  the 
participation  of  a  dealer.  Section  11A(a)(Z)  of  the 
Act. 

•Section  llA(a){2)  of  the  Act. 

'  Amendments  Release,  mipro  note  3.  at  737. 

•17  CFR  240.11  AaJ-l.      j 

•17  CFR  204.11Acl-l. 

"See  Adoption  Release,  supra  note  1.  at  13996. 

"OTC  securities  for  which  quotation  information 
IS  disseminated  in  the  National  Association  of 
Securities  Dealers.  Inc.s  (•NASD")  electronic 
interdeuler  quotation  system  ("NASDAQ")  are 
eligible  for  designation.  The  Rule  provides  for  the 
removal  of  the  NMS  designation  "|i|f  such  security 
becomes  listed  and  registered,  or  admitted  to 
unlisted  trading  privileges,  on  an  exchange. '  17  CFR 
24ailAa2-l(a).  (b|.  In  this  regard,  the  Commission 
recently  published  for  public  comment  a  rule 


Accordingly,  the  Commission  finds  that 
the  designation  of  OTC/NMS  Securities 
has  progressed  sufficiently  that  it  Is  now 
appropriate  to  consider  the  relative 
costs  and  benefits  of  taking  additional 
steps  in  the  development  of  an  NMS." 

The  Commission  today  solicits 
comment  on  several  issues  regarding 
NMS  Securities.  These  issues  include 
whether  and  how  OTC/NMS  Securities 
should  be  integrated  into  other  NMS 
facilities  and  initiatives. "and  in 
particular  the  extent  to  which  these 
securities  should  be  made  subject  to 
trade-through  and  short  sale  rules.*"  A 
further  issue  is  whether  the  Rule  should 
be  amended  to  include  exchange-traded 
seciu-ities  or  be  revised  to  eliminate  any 
unnecessary  competitive  burden  on 
competing  exchange  markets. 

A.  Inclusion  of  OTC/NMS  Securities  in 
Additional  Facilities  and  Initiatives 

1.  Linkages 

The  Commission  has  requested 
comment  on  whether  exchanges  should 
be  granted  unlisted  trading  privileges 
( "UTP")  in  OTC/NMS  Securities.*'  If  the 
Commission  determines  to  grant  such 
requests.**  an  important  issue  that  must 
be  addressed  is  the  integration  of  OTC 
and  exchange  trading  in  these  securities. 
In  this  regard,  a  fundamental  finding  of 
the  1975  Amendments  was  that  "Itjhe 
linking  of  all  markets  for  [NMSJ 
securities  through  communications  and 
data  processing  facilities"  would  benefit 
investors  and  the  securities  markets." 


proposal  thai  would  allow  certain  NMS  Securities 
also  to  be  listed  on  a  regional  securities  exchange. 
See  Securities  Exchange  Act  Release  No.  21703 
(February  1.  1985).  50  FR  7065. 

In  adopting  the  NMS  Securities  Rule,  the 
Commission  concluded  that  imposing  NMS 
qualiflcation  criteria  upon  listed  securities  was 
unnecessary  at  that  time  because  most  listed 
securities  already  were  included  in  NMS  last  sale 
and  quotation  disclosure  facilities,  and  selection  of 
less  than  all  reported  securities  as  NMS  Securities 
could  create  unwarranted  distinctions  among  these 
securities.  Nonetheless,  the  Commission  specifically 
left  open  whether  exchange  traded  securities  should 
be  designated  as  NMS  Securities  in  the  future.  See 
Adoption  Release,  supro  note  1.  at  13995. 

'■  17  CFR  240.nAa2-l(b)  (4)(i). 

"  17  CFR  :40.1lAa2-l(b)  (4)(ii) 

"See  Amendments  Release,  supra  note  3.  at  735. 

'•For  a  discussion  of  the  NASD's  petition,  see 
Securities  Exchange  Act  Release  No.  20902  (April 
30. 1964).  49  FR  19314.  For  a  discussion  of  the  views 
of  OTC  market  makers  and  issuers,  see 
Amendments  Release,  supra  note  3.  at  733. 

'« Amendments  Release,  sup.tj  note  3.  As  of  [une 
4. 1965.  there  were  1.997  OTC/NMS  Securities. 

"  Adoption  Release,  supra  note  1.  at  14000. 


"The  Commission  believes  that  the  concerns 
expressed  by  certain  commentators  in  1979 
regarding  the  "premature  incorporation"  of  NMS 
Securities  into  additional  NMS  facilities  and 
initiatives  may  not  be  applicable  today.  For  those 
concerns,  see  Status  Report,  supro  note  5.  at  20367. 

"The  Commission's  directive  to  facilitate  the 
development  of  a  national  market  system  includes 
specific  recognition  that  there  could  be  subsystems 
of  an  NMS.  Section  nA(a)(2)  of  the  Act.  The 
Commission  requests  commentators  to  address  the 
possible  inclusion  of  some  NMS  Securities  in  one  or 
more  other  subsystems  of  an  NMS. 

=^ln  addition  to  these  NMS  initiatives,  the 
Commission  has  issued  releases  requesting 
comment  on  granting  exchanges  unlisted  trading 
privileges  in  OTC  securities  (Securities  Exchange 
Act  Release  No.  21 498  (November  16. 1984).  49  FR 
46156)  ("UTP  Release"),  and  proposing  amendments 
to  its  confirmation  rule.  Rule  lOb-10  under  the  Act. 
requiring  broker-dealers  executing  trades  in 
reported  securities  as  principal  with  customers  to 
disclose  the  trade  price  and  mark-up  in  the  trade 
(Securities  Exchange  Act  Release  No.  21708 
(Febrxiary  4. 1985).  SO  FR  5766. 

"  The  Commission  emphasizes  that  the  question 
whether  exchanges  should  be  granted  UTP  in  OTC 
securities  is  under  consideration  and  no 
determination  has  been  made. 

'-  UTP  Release,  smira  note  2a  at  46160. 

"Section  llA(a)(l)(D)  of  the  Act. 


26586 


Federal  Register  /  Vol.  50.  No.  124  /  Thursday.  June  27.  1985  /  Proposed  Rules 


Accordingly,  the  Commission  solicits 
comment  on  whether  OTC/NMS 
Securities  should  be  integrated  into 
existing  or  other  possible  linkages,  and 
the  manner  in  which  this  could  be 
accomplished.  In  this  regard,  the 
Commission  notes  that  the  NASD  has 
developed  a  Computer  Assisted 
Execution  System  ("CAES")  to  link  OTC 
market  makers  and  to  provide,  among 
other  things,  an  automated  order  routing 
and  execution  system.  CAES  also  is 
linked  to  the  Intermarket  Trading 
System  ("ITS")." The  Commission 
requests  comment  on  whether  OTC/ 
NMS  S*!curities  should  be  included  in 
CAES  -^  and  the  ITS/CAES  linkages.^ 
In  this  connection,  commentators  should 
address  whether  inclusion  should  be 
accompanied  with  any  changes  in  the 
present  operation  of  these  linkages." 
The  Commission  requests  commentators 
to  consider  whether  any  other  linkage 
facilities  would  be  appropriate  for  CDTC/ 
NMS  Securities. 

2.  Price  Protection 

As  early  as  1973.  the  Commission 
indicated  that  the  facilities  of  an  .\MS 
should  provide  a  broker-dealer  with  the 
ability  to  insure  that  "his  customer's 
order  is  executed  in  the  best  market 


''The  rrS  i»  jn  inlermarkel  linka)^'  ^niJ  older 
muling  fdtililv  operated  jointly  pursuant  to  j.n  NMS 
Plan  h\  rprfam  national  seruntie*  e\i,h,in(jes  and 
the  N.\SO.  Ttie  current  ITS  Wan  p-initipanls  are  the 
\i«w  York  CNYSE").  Amencan  ("Amex  '|.  Bustin 
r  BSE").  Cincinnali  |  CSE')  Midwest  -(MSF.  I. 
Patific  (  PSE").  and  Philadelphia  CPhlx)  St.fc  k 
Exchanses.  and  the  \ASO. 

At  present,  the  ITS/C.\ES  interface  links 
exchanjjH  and  OTC  markets  in  Rule  llc-3  necurities. 
Si-e  Securities  Exchange  Act  Release  Nn»  17744 
I  April  ::M981|.  46  FR  ZIMUft;  18713  (May  9,  198J|.  47 
m  20113;  and  19372  (December  23.  1982).  47  FR 
5fiJ«7. 

Rule  1* -3  'inder  the  .Act  eliminates  exchantte  ofl- 
board  trading  restrictions  for  reptjrted  securities 
which  were  listed  after  April  2a  1979.  or  were  listed 
on  Apnl  26.  1979  but  cej»ed  to  be  traded  an  an 
exchangt-  for  .iny  penod  of  time  thereafter. 
Securities  Exihange  Act  Release  Niw.  ItWiA  ([une 
II.  1981)1.45  1-1(41125:  1-744  (.\pril  21.  1981).  46  FR 
ZtaSH:  and  20074  (August  12.  196J)  4«  F"R  38250. 

'■'  NMS  Secunties  can  now  be  traded  in  C.\ES  at 
the  election  of  one  market  maker  however,  there  is 
no  requirement  that  all  market  makers  in  securities 
traded  in  CAF.S  be  participants  in  C.^ES.  The 
Commission  understands  that  trading  activity  in 
CAF.S  continues  to  be  very  lisht.  The  Commission 
requests  comments  regarding  whether  all  market 
makers  trading  in  a  CAES  linked  stoi-Ji  should  be 
required  to  participate  in  C.AES. 

■"  If  OTC/NMS  Securities  were  traded  on  an 
fxi  hangp  pursuant  to  I'TP  they  would  become  Rule 
I9C-3  securities  and  thus  eligible  for  inclusion  in  the 
ITS/CAES  interface. 

"The  Commission  notes  that  onfers  entered  into 
the  rrS/CAES  interface  by  exchange  speciolis's  are 
executed  jutomaticaliy  but  that  orders  entered  in:o 
ITS  by  CAES  market  makers  are  not.  CAF.S  market 
makers  ha^e  complained  that  this  dispanty  puts 
them  at  a  competitive  disadvantage  in  making 
markets  in  Rule  19c-3  securities.  The  exchange  in 
Tvturn.  have  argued  that  this  disparity  was 
inlr^luced  by  the  NASD  in  designing  CAES. 


available."  "Similarly,  the  1975 
Amendments  declared  that  "|i|t  is  in  the 
public  interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  .  .  .  the  practicability  of 
brokers  executing  investor's  orders  in 
the  best  market.  .  .  ."  -*  In  accord  with 
these  principles,  the  Commission  has 
stated  that  "  'trade-throughs'  are 
inconsistent  with  the  goals  of  a  national 
market  system."  '"In  response  to  these 
concerns,  the  ITS  Plan  participants 
submitted,  and  the  Commission 
approved,  amendments  to  the  ITS  Plan 
that  provide  "trade-through  "  protection 
for  displayed  bids  and  offers  for 
securities  traded  through  ITS." 

In  adopting  the  NMS  Securities  Rule, 
the  Commission  stated  that  it  "may  be 
appropriate  to  reexamine  a  broker- 
dealer  s  responsibilities  with  respect  to 
the  execution  of  a  customer's  order  in  an 
NMS  Security"  once  OTC  securities  are 
designated  as  NMS  Securities."  Noting 
that  OTC/.NMS  Securities  would  be 
traded  "in  an  environment  characterized 
by  real-time  transaction  reporting  and 
firm  quotations."  the  Commission 
further  staled  "that  it  may  be 
appropriate  to  expect  that ...  a  broker- 
dealer  either  will  route  his  customer's 
order  to  the  best  displayed  bid  or  offer 
(in  size)  or  will  provide  his  customer 
with  a  price  equal  to  the  best  displayed 
bid  or  offer  (in  size)."" 

Because  last  sale  reporting  and  firm 
quotations  are  now  present  for  OTC/ 
NMS  Securities,  the  Commission  solicits 
comments  on  whether  price  protection 
should  be  provided  for  displayed  bids  or 
offers  for  these  securities."  Specifically. 


"  SEC.  Policy  Stolrment  on  the  Strjclurv  of  a 
Central  Market  System,  at  17  (March  29. 1973) 
("Poliry  Statement"),  reprinted  in  |1973)  Sec.  Reg.  A 
L  Rep.  IBNA)  No.  196  at  O-l,  D-4. 

"A'e  Section  llA(a|(l)(C)(iv|  of  the  Act 

■"Securities  Exchange  \c\  Release  No.  17314 
(November  20.  19<J0),  45  F"R  79018.  79020  n.22.  The 
term  trade-through  generally  refers  to  the  execution 
of  an  order  in  one  market  center  at  a  price  infenor 
to  that  being  di.splayed  in  another  market  center.  Id. 
at  79019  n.l2. 

*'  Securities  Exchange  Act  Release  No.  17703 
(April  9. 1981):  Securities  Exrhange  Act  Release  No. 
19249  (November  17.  1982).  47  FH  53552. 

"Adoption  Release,  supra  note  1.  at  14003. 

"Id 

*'The  Commission  also  notes  that,  under  the 
NASO's  rules,  a  broker  has  an  obligation  to  use 
reasonable  diligence  to  both  "ascertain  the  best 
interdealer  market"  for  a  security  and  execute  his 
customer's  order  "so  that  the  resultant  price  to  the 
customer  is  as  favorable  as  possible  under 
prevailing  market  conditions."  NASD.  Interpretation 
of  the  B<:iard  of  Governors — Review  of  Corporate 
Financing.  Rules  of  Fair  Practice.  Art.  III.  section  1. 
N.\SD  .Manual  (CCM)  1  2151  03(A).  at  2035.  The 
Commission  requests  comment  on  whether  this 
NASD  rule  interpretation  provides  displayed  OTC/ 
NMS  quotations  with  sufficient  price  protection. 


the  Commission  requests  comment  on 
whether  an  OTC  "trade-through"  rule 
should  apply  to  OTC/NMS  Securities, 
and  whether  some  or  all  OTC/NMS 
Securities  should  be  subject  to  these 
requirements." The  Commission  also 
requests  comment  on  how  an  OTC 
"trade-through"  rule  should  be 
structured.  The  Commission  urges 
commentators  to  focus  on  the  degree  to 
which  the  present  regulation  of  "trade- 
throughs"  for  ITS  (including  ITS/CAES) 
securities  can.  or  should,  be  applied  to 
the  OTC  markets.^ 

In  discussing  this  questions, 
commentators  should  address  the 
practical  effect  of  such  a  rule  on  the 
OTC  market.  The  Commission 
recognizes  that  virtually  all  OTC  market 
makers  currently  display  quotes  with  a 
size  of  100  shares  (the  minimum  that  can 
be  displayed  in  NASDAQ)."  even 
though  they  generally  are  willing  to 
effect  larger  trades  at  their  quoted 
price." The  Commission  requests 
comment  on  how  a  trade-through  rule 
would  affect  the  display  of  quote-size  by 
OTC  market  makers  and  by  exchanges 
receiving  UTP  in  OTC/NMS  Securities.'" 

3.  Short  Sales 

The  Commission's  short  sale  rule, 
Rule  lOa-1  under  the  Act.*" generally 
does  not  apply  to  the  OTC  market.*' 


"If  OTC/UTP  it  not  requested  by  an  exchange  or 
granted  by  the  Commission,  these  requirements 
would  apply  only  to  the  OTC  market.  If  such  CTP 
were  to  be  requested  and  granted,  these 
requirements  would  apply  to  all  markets. 

"The  current  ITS  "trade-through"  role  includes 
an  exception  for  quotes  of  100  shares,  reflecting  the 
use  of  automatic  quotation-generation  devices  by 
regional  exchanges  to  generate  1U0  share  quotes  in 
certain  stocks.  Because  automatic  quotation 
generating  devices  are  not  used  in  the  OTC  market, 
this  exception  need  not  necessarily  be  carried  over 
to  the  OTC  market  if  a  trade-through  rule  were 
applied  to  that  market. 

"The  Commission  continue*  to  believe  that  the 
display  of  quotes  with  size  would  l>e  of  t>encfit  to 
the  OTC  market,  and  encourages  OTC  market 
makers  to  reflect  accurately  the  size  at  which  they 
are  willing  to  trade  in  their  quotations. 

"In  particular,  market  maker  participants  in  the 
NASD  s  Small  Order  Execution  System  ("SOES") 
stand  willing  to  accept  trades  of  500  Shares  or  less 
in  SOF»S  stocks  at  the  best  NASDAQ  quote. 
Therefore,  these  market  makers  could  be  considM.-ed 
to  be  quoting  500  share  markets  at  the  best 
NA.SDAQ  price  in  these  stocks.  In  addition,  some 
market  makers  are  willing  to  accept  orders  of  up  to 
1000  sh.ir<?s  at  the  best  NASDAQ  bid  or  offer  in 
other  OTC  automatic  execution  systems. 

"In  this  regard,  it  is  noted  thai,  unlike  OTC 
market-makers,  exchanges  typically  compete  txilh 
on  the  basis  of  price  and  by  displaying  quote  size  in 
stiKks  in  which  they  make  an  active  market. 

"17CFR24O.10a-1 

"  Rule  lOa-I  currently  applies  to  securities  as  to 
which  last  sale  information  is  disseminated  in  the 
consolidated  transaction  reporting  system.  It  relies 
on  a  lick  test  which  is  not  easily  workable  without 
current  last  .sale  reporting.  Secunties  Exchange  Acl 
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However,  with  the  implementation  in 
1975  of  a  consolidated  reporting 
system  "  for  transactions  in  listed 
securities  both  en  the  exchanges  and  in 
the  "third  market,"  "the  Commission 
extended  Rule  lOa-1  to  OTC 
transactions  in  reported  securities.** 

In  adopting  the  NMS  Securities  Rule, 
and  thereby  extending  last  sale 
reporting  to  OTC/NMS  securities,  the 
Commission  specifically  sought 
comment  on  whether  short  sale 
limitations  should  be  extended  to  OTC/ 
NMS  Securities."  Now  that  over  1900 


Rtlprtse  No.  11466  (|une  IZ.  ISTS).  40  H?  2.S442.  25443 
(••1975  Rule  lOa-1  Adoption  Release  ").  The  ■|ick'  test 
compares  the  price  of  a  proposed  short  sale  to 
immediatply  preceding  transactions  to  determine  its 
pcnnissibilily.  Under  this  rula  short  sales  may  be 
effected  only  on  a  plus  tick  [i.e..  at  a  price  above  the 
price  at  which  the  immediate^  preceding  last  sale 
was  effected)  or  a  zero-plus  tick  |/.e..  at  a  price 
equal  lo  the  last  sale  if  the  lust  preceding 
transaction  at  a  different  price  was  at  a  lower 
price),  established  by  reference  to  the  last  sale 
either  in  the  consolidated  traasaction  report  system 
or  in  8  particular  marketplace.  Securities  Exchange 
Act  Release  No.  17347  (November  28. 1980).  45  FR 
H0834.  80834  n.2. 

"The  Consolidated  Tape  AssocialioiT('"CTA") 
i:ullccts  and  disseminates  transaction  reports  for 
listed  securities  from  all  markets.  The  CTA 
members  are  the  NYSE,  Amex.  BSE,  CSE.  MSE,  PSE, 
Phlx.  and  NASf.  See  Securities  Exchange  Act 
Release  Nos.  10787  (May  10. 1974).  39  FR  17799;  and 
11255  (February  18. 1975).  40  FR  9397. 

"The  third  market  is  a  term  used  lo  describe 
QIC  transactions  in  listed  securities. 

"1975  Rule  lOa-1  Adoption  Release,  supro  note 
41.  The  Conunission  stated  that  its  "original  short 
sale  rules  did  not  apply  to  (OTCl  transactions  since, 
in  the  absence  of  publicity  concerning  |OTCI  short 
sales  |»uch  as  that  afforded  by  the  CTA|.  there 
appeared  to  be  little  reason  to  fear  that  such  sales 
would  have  a  manipulative  or  destabilizing  impact 
on  the  market."  Id.  at  25443. 

*  ■  Adoption  Release,  supra  note  1.  at  14001-02.  In 
response  to  that  solicitation,  the  NASD  stated  that 
'•short  selling  regulations  prior  to  and  during  a 
distribution  of  NMS  securities  would  be  appropriate 
but  that  it  is  not  necessary,  at  this  lime,  to  impose 
ucross-thc-board  short  sale  regulations  on 
transactions  in  NMS  Securities."  letter  from  S. 
William  Broka.  Secretary,  NASD,  to  George  A. 
Filzsimmons.  Secretary.  SEC  (July  31. 1981)  (•1981 
N.ASD  Short  Sale  Comment"),  at  1.  The  NASD 
asserted  that  short  sale  limitations  comparable  to 
those  imposed  on  the  market  for  listed  securities 
were  unnecessary  for  the  market  for  OTC/NMS 
spcurilies  because  NMS  issues  will  have  volume 
and  market  maker  requirements  which  will  ensure 
an  active  competitive  markef '  Id.  at  1-2. 

The  Commission  notes  that  under  the  amended 
NMS  Securities  Rule,  a  minimum  trading  volume 
standard  is  retained  only  in  the  Tier  1  designation 
criteria.  See  Amendments  Rolease,  supra  note  3.  at 
737.  The  Commission  also  notes  that  the  revised 
maintenance  criteria  for  NMS  Securities,  which  it 
has  approved  on  a  temporary  basis,  do  not  contain 
a  trading  volume  requirement.  See  Securities 
Exchange  Act  Release  No.  21670  (January  17, 1985), 
."iO  FR  3610.  Accordingly,  the  Commission  solicits 
comment  on  the  question  whether  the  elimination  of 
trading  volume  requirement*  from  the  Tier  2 
designation  criteria  and  the  NMS  maintenance 
criteria  affects  the  need  to  extend  Rule  lOa-1  to 
OTC/NMS  Securities. 


OTC  securities  have  been  designated  as 
NMS  Securities,  with  prospects  that 
additional  securities  will  soon  be 
designated,  the  Commission  again 
solicits  comment  on  whether  and  how 
short  sales  in  OTC  securities  designated 
as  NMS  Securities  should  be  regulated. 
In  particular,  The  Commission  asks  that 
commentators  discuss  whether  Rule 
lOa-1  should  be  amended  to  cover  all,  or 
a  portion  of,  OTC/NMS  Securities.** 

In  assessing  the  feasibility  of  existing 
short-sale  regulations  to  OTC/NMS 
Securities,  it  would  be  beneficial  if 
commentators  discuss  the  operation  of 
Rule  lOa-1  in  the  listed  market.*^ 
Accordingly,  the  Commission  solicits 
comment  on  the  costs  and  benefits  of 
Rule  lOa-1  to  the  listed  markets,  e.g.,  to 
what  extent  has  the  Rule  been 
successful  in  preventing  manipulative 
short  sales  and  to  what  extent  has  the 
Rule  inhibited  legitimate  short-selling 
activities?  Addifonally.  the  Commission 
requests  comment  on  the  harms,  if  any, 
attributable  to  the  absence  of  short  sale 
rules  for  OTC/NMS  Securities,  In  this 
connection,  the  Commission  requests 
commentators  to  discuss  whether  the 
absence  of  short  sale  rules  for  OTC/ 
NMS  securities  has  contributed  to 


♦•If  the  short  sale  rule  were  lo  t>e  extended  to 
cover  all.  or  a  portion  of.  OTC/NMS  securities, 
should  It  operate  in  the  same  manner  as  Rule  lOa-1 
currently  operates  with  respect  to  listed  securities 
[i.e..  relying  on  the  tick  test)?  The  Commission  also 
solicits  comments  on  the  question  of  whether  there 
are  unique  issues  associated  with  OTC/NMS 
Securities  generally  that  would  make  another 
approach  preferable. 

In  considering  this  question,  commentators  may 
wish  to  consider  the  two  alternative  versions  of 
proposed  Rule  tOb-Zl  under  the  Exchange  Act, 
which  would  restrict  short  sales  of  securities, 
including  OTC  securities,  prior  to  and  during 
underwritten  offerings  of  securities  of  the  same 
class  as  outstanding  securities.  The  first  version  of 
proposed  Rule  10t>-21  would  deter  manipulative 
short  selling  prior  to  underwritten  offerings  by 
limiting  the  ability  of  short  sellers  to  make  covering 
purchases  from  certain  persons  within  certain 
periods  during  an  underwriting.  Securities  Exchange 
Act  Release  No.  11328  (April  12. 1975).  40  FR  16090. 
The  second  version,  which  focused  on  short  selling 
itself  rather  than  on  covering  purchases,  would 
regulate  short  sales  from  the  preoffering  period  until 
the  end  of  post-offering  stabilization  arrangements 
through  the  use  a  "lick  test."  Securities  Exchange 
Act  Release  No.  13092  (December  21, 1976).  FR 
56542.  Neither  version  of  proposed  Rule  lOb-21  has 
been  adopted. 

•'  In  1976,  the  Commission  instituted  a  public 
rulemaking  proceeding  to  determine  whether  Rule 
lOa-l's  regulation  of  shori  sales  of  securities 
registered,  or  admitted  to  unlisted  trading  privileges, 
on  national  securities  exchanges  was  still 
necessary.  See  Securities  Exchange  Act  Release  No. 
13091  (December  21. 1976).  41  FR  56530.  Stating  that 
commentators  generally  indicated  that  the  operative 
provisions  of  Rule  10a-l  worked  well  and  should 
not  be  modified,  the  Commission  withdrew 
proposed  rules  which  would  have  suspended  in  part 
the  operation  of  the  "lick  test'.  See  Securities 
Exchange  Act  Release  No.  17347  (November  2a 
1980),  45  FR  80834. 


manipulative  or  fraudulant  activity,** 
Alternatively,  has  the  absence  of  such 
rules  benefited  investors,  issuers,  or  the 
markets  in  these  stocks? 

B.  NAfS  Securities 

Commentators  in  the  rulemaking 
proceeding  that  adopted  the  NASD's 
proposals  raised  certain  fundamental 
concerns  about  NMS  Securities.  These 
commentators  questioned  whether  the 
Rule  continued  to  be  necessary  to  bring 
last  sale  reporting  to  the  OTC  market, 
and  whether  the  Rule  should  be 
redirected  to  encompass  listed  securities 
that  have  been  included  in  other  NMS 
facilities,*"  Accordingly,  the 
Commission  believes  that  it  is 
appropriate  to  consider  whether  the 
Rule  should  be  refocused. 

At  present,  the  only  practical  effect  of 
designation  as  an  NMS  Security  is  to 
require  last  sale  trade  reporting  in  that 
security.  When  the  NMS  Securities  Rule 
was  adopted  in  1981,  this  narrow  focus 
was  considered  appropriate  because  the 
Rule  was  seen  initially  as  a  mechanism 
for  gradually  introducing  last  sale 
reporting  to  the  OTC  market.  The 
Commission  intended  the  mandatory 
Tier  1  standards  to  automatically 
include  those  OTC  securities  which 
clearly  belonged  in  NMS  disclosure 
facilities.  The  lower  Tier  2  designation 
criteria,  which  rely  on  issuer  choice, 
were  intended  to  insure  that,  in  the  early 
stages  of  last  sale  reporting  in  the  OTC 
market,  only  those  other  securities 
whose  markets  would  benefit  from  NMS 
designation  would  be  designated.*"  As  a 
practical  matter,  including  exchange- 
listed  securities  within  the  scope  of  the 
NMS  Securities  Rule  would  have  had  no 
effect  at  that  time  because  most 
exchange-listed  securities  already  were 
included  in  NMS  last  sale  and  quotation 
disclosure  facilities.*' 

The  Commission  believes  that  last 
sale  reporting  has  become  an 
established  part  of  the  OTC  market. 
There  are  over  1900  OTC/NMS 
Securities  today.  In  addition,  the  NASD 
and  many  OTC  issuers  and  market 
makers  strongly  endorsed  the  recent 
amendments  to  the  Rule  that  increased 
the  number  of  qualified  securities  from 
approximately  1350  to  around  2500."  On 
the  other  hand,  opponents  of  the 
NASD's  petition  to  expand  the  number 
of  securities  eligible  for  NMS 


*'  See.  e.g..  Serving  Readers — o/- Sources.' OTC 
Review,  January,  1985  at  16. 

"See  Amendments  Release,  supra  note  3.  at  734- 
35. 

"  Adoption  Release,  supra  note  1,  at  13996-99 

"  Adoption  Release,  supra  note  1,  at  13994-95. 

"Amendments  Release,  supra  note  3,  at  732. 
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designation  argued  that  the  NASD  was 
using  the  fact  of  NMS  designation  as  a 
marketing  device  in  comp'^ting  with 
exchanges  for  "listings." ''^' 

In  view  of  the  foregoing,  the 
Commission  requests  pubhc  comment 
on  the  following  questions: 

|i)  Is  the  NMS  Securities  Rule  still 
necessary  in  its  present  form  to 
maintain  last  sale  reporting  in  the  OTC 
market? 

|ii)  If  the  NMS  Secuntit!?-  Rule  is  no 
longer  essential  for  that  purpose,  should 
the  entire  group  of  OTC  stocks  that  have 
last  sale  reporting  continue  to  be 
dt^signated  OTC/NMS  Securities? 

(ill)  Is  ijst  sale  .'•eporting  suffioiently 
developed  in  the  OTC  market  that  issuer 
choice  should  be  removed  from  the  Tier 
2  designation  criteria?  in  other  words, 
should  some  or  all  of  the  securities  that 
satisfy  the  Tier  2  criteria  now  be 
design. ite'l  automatically  in  the  same 
mannei  as  -.erurities  qualified  for  Tier  1? 

(iv)  If  the  NMS  Securities  Riile  retains 
its  current  focus,  is  there  a  danger  of 
niisperreplion  of  the  significance  of 
NMS  designation  with  respect  to  the 
investment  quality  of  a  stock?  U  .)iild 
such  possible  misperceptions  be     J 
ameliorated  if  NMS  designation  were 
not  limited  to  OTC  stocks? 

(v)  To  the  extent  the  Rule  is  deemed 
either  to  be  no  longer  necessary  to 
encourage  OTC  last  sale  reporting  or  to 
confer  an  unfair  advantage  on  OTC 
stocks  designated  as  NMS  Securities, 
should  the  Rule  be  refocused  to 
designate  other  types  of  securities  as 
NMS  Securities?  These  types  couid 
include: 

(a)  securities  with  last  sale  reporting. 
The  main  consequence  of  OTC/NMS 
security  designation.  last  sale  reporting, 
also  is  present  for  securities  listed  on 
national  securities  exchanges.  In 
discussing  whether  all  securities  with 
last  sale  reporting  should  be  designated 
as  NMS  Securities,  commentators 
should  consider  the  codi\s  and  benefits  of 
NMS  designation  for  these  securities. 

(b) "repoifed  securities".  Lis'ed 
securities  substantially  meeting  NYSE  or 
Amex  listing  criteria  are  eligible  to  be 
reported  through  the  consolidated 
transaction  reporting  system  and  as 
such  are  deemed  "reported  securities  " 
under  Rule  ll.*\a3-l  and  other  rules. 

|c)  multiply  traded  securities.  This 
group  of  securities  could  include 
securities  traded  through  the  ITS  or  ITS/ 


CAES  linkages,  and  current  OTC/NMS 
Securities  if,  for  example,  the 
Commission  were  to  grant  exchanges 
UTP  in  these  securities  and  such 
securities  were  included  in  an 
intermarket  linkage. 

(d)  securities  subject  to  trade — 
through  rules.  At  present  ITS  and  ITS/ 
CAES  securities  are  subject  to  such  a 
rule.  In  the  future,  other  securities  such 
as  OrC/NMS  Securities  also  rould  be 
provided  with  trade-through  protection. 

IV.  Conclusion 

By  publishing  this  relenso  soliciting 
public  comment,  the  Commission  seeks 
tg  elicit  suggestions  on  possible 
directions  in  which  the  NMS  Securities 
Rule  should  evolve.  Comments  should 
be  addressed  to  [ohn  Wheoler, 
S4.cretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NVV.. 
Washington.  DC.  20549.  Con  menis 
should  be  received  by  Septen:l)pr  .30. 
19«5. 

By  the  Commission. 
Shirley  E.  HoUis, 
Assistant  Secretary. 
lunp  21.  19B5. 
|FR  Doc.  85-154U1  Kiifd  ti-2tv«5;  8:45  Hm| 
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'■'/.y  dt  "M.  In  dpproving  'lie  prupo«<>d 
Mrrcndmr.its  to  thi>  Rule.  Itw  Cominicsion  itdted 
ih.il  il    has  never  suggested  tliai  .NMS  designdlion 
wdFTdntf  the  quality  of  these  securities."  dnd  that 
thpre  was  no  intent  on  the  Commission's  part  to 
us»  this  inilidiive  us  a  vehicle  to  contrast  the 
i.'Utive  merits  of  OTC  and  listed  securities  '  /,/  at 
7J?  n  ». 


DEPARTMENT  OF  TREASURY 

Customs  Service 

19  CFR  Parts  162  artd  171 

Proposed  Customs  Regulations 
Amendments  Relating  to  Fines, 
Penalties,  and  Forfeiture  Procedures 

AGENCY:  Customs  Service.  Treasury. 
action:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  to  aid 
in  the  expedition  of  the  disposal  of 
property  seized  .ind  forfeited  for 
violations  of  the  Customs  laws.  This 
proposal  results  from  provisions  of  the 
Comprehensive  Crime  Control  Act  of 
1984  and  the  Trade  and  Tariff  Act  of 
1984.  which  made  changes  to  the  Tariff 
Act  of  1930  in  the  procedures  governing 
administrative  forfeiture  proceedings 
and  the  disposition  of  seized  property. 
The  proposed  amendments  include 
revisions  to  both  the  administrative 
petitioning  process  and  the  summary 
forfeiture  process. 

DATE:  Comments  must  be  received  on  or 
before  August  26,  1985. 
ADDRESS:  Comments  (preferably  in 
triplicate)  may  be  addreseed  to,  and 
inspected  at.  the  Regulations  Control 
Branch.  Room  2426.  US.  Customs 


Service,  1301  Constitution  Avenue  NW.. 
Washington.  DC.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerem>  Baskin.  Entry  Procedures  and 
Penalties  Division.  U.S.  Customs 
Service.  1301  Constitution  Avenue.  NW., 
Washington,  D.C.  20229  (202-560-5746). 
SUPPLEMENTARY  INFORMATION: 

Background 

Sections  311-323  and  2304  of  the 
Comprehensive  Crime  Control  Act  of 
1984  (Pub.  I..  98-473)  and  section  213  of 
the  Trade  and  Tariff  Act  of  1984  (Pub.  L. 
98-573),  made  various  changes  to  the 
Tariff  Act  of  1930  with  regard  to  the 
forfeiture  and  disposition  of  property 
seized  by  Customs.  These  changes 
include  the  expanded  use  of 
administrative  forfeiture  proceedings  to 
permit  the  Government  to  perfect  title  to 
seized  property  more  quickly,  without 
having  to  resort  to  lengthy  judicial 
proceedings:  the  transfer  of  forfeited 
property  to  other  federal  agencies  and 
state  of  local  law  enforcement  agencies 
which  participated  in  the  seizure  of  the 
property;  and  more  expedited 
procedures  for  the  disposition  of  seized 
property.  These  proposed  changes  are 
intended  to  reduce  Customs  costs  for 
seizure  and  storage  of  seized  property 
and  the  processing  of  penalty  and 
forfeiture  cases  resulting  from  the 
seizure  of  the  property. 

To  aid  in  the  expeditious  processing 
of  these  cases,  certain  regulatory 
changes  are  proposed  that  would  reduce 
the  amount  of  time  property  is  held  in 
Customs  custody,  thus  reducing  the 
costs  of  seizure  and  storage.  Specific 
proposed  changes  include:  (1)  Reducing 
petitioning  time  in  seizure  cases  from  60 
days  to  30  days;  (2)  authorizing 
expedited  destruction  or  other 
disposition  of  low-value  property  under 
seizure  when  the  costs  of  storage  of  the 
property  are  disproportionate  to  its 
value:  (3)  changing  requirements  for 
publication  of  administrative  forfieture 
notices  so  as  to  reduce  seizure  costs:  (4) 
further  restricting  the  granting  of 
extensions  of  time  to  file  petitions  for 
relief;  and  (5)  increasing  the  district 
director's  authority  to  accept  payment  of 
the  appraised  value  of  seized  property 
from  $50,000  to  $100,000,  inclusive.  A 
detailed  discussion  of  the  proposed 
changes  follows. 

Discu<«8ion  of  Proposed  Changes 

1.  Existing  §  162.32,  Customs 
Regulations  (19  CFR  162.32).  provides 
procedures  to  be  followed  by  Customs 
when  a  petition  for  relief  is  not  filed  by 
a  person  who  is  liable  for  a  fine,  penalty, 
or  claim  for  a  monetary  amount,  or  who  ^ 
has  an  interest  in  property  subject  to 
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forfeiture.  Presently,  a  80-day  period 
from  the  mailing  date  of  the  violation 
notice  is  allowed  before  any  action  is 
taken  by  Customs.  Section  162.32  also 
lists  conditions  under  which  a  district 
director  may  grant  extensions  of  time 
for  filing  petitions  for  relief.  However, 
the  wording  of  current  §  162.32  may  be 
confusing  in  that  application  of  these 
conditions  for  extension  appear  to  be 
limited  to  cases  arising  under  section 
592.  Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1592).  for  undervaluation  of 
merchandise. 

The  proposed  amendment  to  §  162.32 
would  reduce  the  petitioning  time  from 
60  days  to  30  days.  It  also  would  make  it 
clear  that  extensions  are  not  limited  to 
19  U.S.C.  1592  cases.  Paragraph  (a)  of 
§  162.32  would  be  divided  into  new 
paragraphs  (a),  (b).  and  (c).  New 
paragraph  (a)  would  require  referral  of 
any  fine  or  penalty  case  to  the  U.S. 
attorney,  or  the  Department  of  Justice,  if 
the  penalty  was  assessed  under  19 
U.S.C.  1592.  if  no  petition  is  received  in 
30  days.  In  any  case  involving  a 
forfeiture,  where  no  petition  is  received 
in  30  days,  either  administrative 
forfeiture  proceedings  would  be 
completed  or  the  case  would  be  referred 
to  the  U.S.  attorney,  or  the  Department 
of  Justice  if  the  case  arises  under  19 
U.S.C.  1592.  New  paragraph  (b)  would 
slate  that  nothing  in  the  regulations  is 
intended  to  prevent  the  institution  of 
forfeiture  proceedings  before  completion 
of  the  administrative  remission  or 
mitigation  procedures  under  section  618. 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1618).  The  provisions  of  19  U.S.C. 
1618  permit  remission  of  forfeitures  at 
any  time  before  sale  of  the  property 
subject  to  forfeiture.  Forfeiture 
proceedings  should  not  be  held  in 
abeyance  simply  because  an 
administrative  petition  is  under  review. 
New  paragraph  (c)  would  provide  for 
the  referral  of  seized  property  not 
eligible  for  administrative  forfeiture  to 
the  U.S.  attorney,  or  the  Department  of 
Justice  if  the  penalty  was  assessed 
under  19  U.S.C.  1592,  within  30  days 
rather  than  60  days. 

The  provisions  of  current  §  162.32(a) 
relating  to  the  time  for  filing  petitions  in 
cases  in  which  the  statute  of  limitations 
will  become  available  as  a  defense  in 
ISO  days  or  less,  have  been  revised  as 
proposed  §  171.12(d),  Customs 
Regulations  (19  CFR  171.12(d)).  The 
provisions  of  current  §  162.32(a)  relating 
to  the  filing  or  requests  for  extension  of 
time  to  submit  a  petition  also  have  been 
revised.  They  are  now  the  subject  of 
proposed  §  171.15. 

2.  Current  §  162.44,  Customs 
Regulations  (19  CFR  162.44).  provides  for 


the  release  of  seized  property  upon 
payment  of  its  appraised  value.  This 
procedure  is  provided  for  by  section  614. 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1614).  All  requests  for  payment  of 
the  appraised  value  of  the  property,  if 
ihe  appraised  value  exceeds  $50,000. 
must  be  addressed  to  the  Commissioner 
of  Customs.  If  the  appraised  value  is 
$50,000  or  less,  all  requests  for  payment 
of  the  appraised  value  must  be  made  to 
the  district  director. 

The  proposed  amendment  to  §  162.44 
would  increase  the  district  director's 
authority  to  accept  payment  of  the 
appraised  value  of  seized  property  from 
$50,000  to  $100,000,  inclusive. 
Acceptance  of  a  money  payment  equal 
to  the  appraised  value  of  seized 
property  worth  in  excess  of  $100,000 
would  remain  in  the  jurisdiction  of  the 
Commissioner. 

3.  Current  §  162.45,  Customs 
Regulations  (19  CFR  162.45),  provides  , 
procedures  for  Customs  to  follow  for   ' 
publication  of  notices  of  forfeiture  of 
property  which  is  the  subject  of 
administrative  forfeiture  proceedings.  If 
the  value  of  the  forfeited  property 
exceeds  $250,  paragraph  (b)(1)  requires 
publication  of  administrative  forfeitures 
in  a  newspaper  of  general  circulation  in 
the  Customs  district  in  which  the 
property  was  seized.  It  has  been 
determined  by  Customs  that  in  many 
cases  these  publication  costs  can  be 
prohibitive  when  compared  to  the  value 
of  the  property  being  advertised. 
Proposed  §  162.45(b)(1)  would 
eliminate  the  language  'of  general 
circulation"  to  permit  publication  in  less 
costly  periodicals  in  the  district.  All 
known  claimants  would  receive  detailed 
notices  explaining  their  rights,  and  they 
would  be  informed  of  the  name  of  the 
newspaper  in  which  publication  of  the 
notice  of  forfeiture  will  appear  and  the 
dates  on  which  publication  is  intended. 
The  value  of  property  that  must  be 
forfeited  by  newspaper  publication 
would  also  be  raised  from  $250  to  $2,500. 

Current  §  162.45(b)(2),  Customs 
Regulations,  permits  local  publication  of 
forfeiture  notices  by  posting  of  a  notice 
in  a  conspicuous  place  accessible  to  the 
public  at  the  customhouse  nearest  the 
place  of  seizure  and  in  the  customhouse 
at  the  headquarters  port  for  the  Customs 
district.  This  method  of  publication  is 
used  if  the  value  of  the  seized  property 
does  not  exceed  $250.  It  is  proposed  to 
amend  this  section  to  apply  local 
publication  rules  to  notices  involving 
property  to  be  forfeited  valued  at  $2,500 
or  less. 

A  proposed  amendment  to  current 
§  162.45(c),  Customs  Regulations,  would 
allow  delay  of  the  publication  and 


forfeiture  process  for  a  period  not 
exceeding  30  days,  thus  conforming  it  to 
the  proposed  reduction  in  petitioning 
time  from  60  days  to  30  days. 

4.  Section  162.46(d),  Customs 
Regulations  (19  CFR  162.46(d)),  provides 
for  destruction  of  property  by  Customs 
after  summary  forfeiture  is  complete  if 
the  net  proceeds  of  the  sale  of  the 
property  would  not  be  sufficient  to  pay 
for  the  costs  of  the  sale.  It  is  proposed  to 
amend  this  section  to  add  a  provision 
for  the  immediate  destruction  or  other 
disposition  of  the  property  if  the 
expense  of  storing  the  property  is 
disproportionate  to  its  value  and  such 
value  is  less  than  $1,000. 

This  new  provision  would  conform 
§  162.46,  Customs  Regulations,  to  new 
§  612(b),  Tariff  Act  of  1930,  as  amended 
(19  U.S.C.  1612  (b)),  promulgated  by 
section  213  of  the  Trade  and  Tariff  Act 
of  1984.  Section  612(b)  concerns  the 
destruction  or  other  disposition  of 
forfeited  property.  The  new  provision  is 
intended  to  save  Customs  the  significant 
storage  costs  on  property  of  limited 
value.  Under  this  new  provision,  all 
petitioning  rights  will  be  honored,  but 
satisfaction  of  property  rights  would  be 
in  the  form  of  money  rather  than  the 
return  of  the  property. 

5.  Current  §  171.12.  Customs 
Regulations  (19  CFR  171.12).  provides 
that,  with  certain  exceptions,  petitions 
for  relief  must  be  filed  within  60  days 
from  the  date  of  mailing  of  the  notice  of 
fine,  penalty,  or  forfeiture.  Proposed 

§  171.12  would  reduce  the  filing  time  in 
all  fine,  penalty,  or  forfeiture  cases  to  30 
days.  Current  §  171.12(d).  Customs 
Regulations,  would  be  redesignated  as 
proposed  §  171.12(c).  New  §  171.12  (d) 
would  permit  the  district  director,  in 
cases  arising  under  19  U.S.C.  1592.  to 
demand  that  a  petition  be  filed  in  less 
than  30  days,  but  not  less  than  7  days,  if 
the  statute  of  limitations  could  be  raised 
as  a  defense  to  the  penalty  in  fewer  than 
180  days  from  the  date  of  notice  of  the 
penalty.  ^^^ 

6.  NewTl71.15  would  be  added  to 
Part  171.  Customs  Regulations.  It 
replaces  current  §  162.32  (a)(2).  Customs 
Regulations.  New  §  171.15  would  list  the 
criteria  upon  which  extensions  of  the 
proposed  30-day  petitioning  period 
could  be  granted.  If  the  petitioning 
period  is  reduced  to  30  days,  the 
petitioner  must  have  been  absent  from 
the  United  States  at  least  20  of  the  30 
days  to  qualify  for  an  extension. 

Ntw  §  171.15(a)(3)  would  define 
situations  in  which  an  extension  can  be 
granted  when  evidence  is  not 
immediately  available  to  the  petitioner 
so  as  to  allow  him  to  file  an  effective 
petition.  Legitimate  requests  for 
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infurmation  from  other  Government 
agencies,  possession  of  evidence  by  a 
party  reluctant  to  relinquish  it.  or 
unavailability  of  evidence  in  the 
possession  of  a  foreign  source  are  all 
reasons  upon  which  an  extension  can  be 
granted.  Another  significant  change 
would  be  proposed  §  171.15(b).  making 
retention  of  new  counsel  insufficient 
reason,  in  and  of  itself,  to  grant  an 
extension  of  time. 

7.  Current  §  171.33.  Customs 
Regulations  (19  CFR  171.33),  provides 
that  all  supplemental  petitions  for  relief 
must  be  filed  within  60  days  from  the 
date  of  notice  to  the  petitioner  of  the 
decision  from  which  further  relief  is 
requested.  Proposed  §  171.33  would 
reduce  the  time  of  filing  of  supplemental 
petitions  in  all  fine,  penalty,  or  forfeiture 
cases  to  30  days.  1^ 

The  proposed  amendments  to 
§§  171.12,  171.15  and  171  33  would 
reduce  case  processing  time,  thus 
reducing  storage  and  other  costs  relating 
to  the  seizure  of  the  merchandise,  that 
may  be  incurred  after  the  30-day  period. 
The  proposed  amendments  relating  to 
publication  of  forfeiture  notices  would 
significantly  reduce  Customs  costs  of 
publication. 

The  proposed  amendments  concerning 
the  time  for  filing  petitions  and 
extensions  thereof  would  reduce  the 
amount  of  time  seized  property  is  held, 
thus  reducing  case  processing  time  and 
saving  Customs  manpower  hours  and  ' 
other  resources. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  §  1.6, 
Treasury  Department  Regulations  (31 
CFR  1.6).  and  §  103.11(b).  Customs 
Regulations  (19  CFR  103.11(b)).  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4.30  p.m.  at  the 
Regulations  Control  Branch.  Room  2426. 
Customs  Meadquarters.  1301 
Constitution  Avenue  NW..  Washington. 
DC.  20229. 

Authority 

These  amendments  are  proposed 
under  the  authority  of  R.S.  251.  as 
amended.  R.S.  5294,  as  amended.  §  9.  24 
Stat.  81.  as  amended.  5§  603,  609.  610, 
611.  614,  618,  624,  641.  46  Stat.  754.  as 
amended.  755,  as  amended.  757,  as 
amended.  759:  49  Stat.  519:  §  612.  98  Stat. 
2986,  (19  use.  66,  1603,  1609, 1610. 1611. 
1612,  1614.  1618. 1624.  1641. 1705;  48 
use.  7,  320). 


Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (Pub.  I..  96- 
3.T4,  5  use.  601  et  fspq.l  it  is  certified 
that,  if  adopted,  the  proposed 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
they  are  not  subject  to  the  regulatory 
analysis  or  other  requirements  of  5 
U.S.C.  603  and  604. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
§  1(b)  of  E.O.  12291.  Accordingly,  no 
regulatory  impact  analysis  has  been 
prepared.  , 

Drafting  Information 

The  principal  author  of  this  document 
was  Susan  Terranova.  Regulations 
Control  Branch.  U.S.  Customs  Service. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Parts  162  and 
171 

Administrative  practice  and 
procedure.  Penalties,  Seizures  and 
forfeitures. 

Proposed  Amendments 

It  is  proposed  to  amend  Part  162, 
Customs  Regulations  (19  CFR  Part  162), 
as  set  forth  below. 

PART  162— RECORDKEEPING. 
INSPECTION.  SEARCH,  AND  SEIZURE 

1.  It  is  proposed  to  revise  §  162.32  to 
read  as  follows: 

§  162.32    Where  petition  for  relief  not  filed, 
(a)  Fines,  penalties,  and  forfeitures.  If 
any  person  who  is  liable  for  a  fine, 
penalty,  or  claim  for  a  monetary  amount, 
or  who  has  an  interest  in  property 
subject  to  forfeiture,  fails  to  petition  for 
relief  under  Part  171  of  this  chapter,  or 
fails  to  pay  the  fine  or  penalty  within  30 
days  from  the  mailing  date  of  the 
violation  notice  provided  in  §  162.31 
(unless  additional  time  is  authorized  for 
filing  a  petition,  as  specified  below),  the 
district  director  shall,  after  required 
collection  action  is  complete,  refer  any 
fine  or  penalty  case  promptly  to  the  U.S. 
attorney,  or  the  Department  of  justice  if 
the  penalty  was  assessed  under  section 
592,  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1592).  In  the  case  of  property 
subject  to  forfeiture,  the  district  director, 
where  appropriate,  shall  complete 
administrative  forfeiture  proceedings  or 
shall  refer  the  matter  promptly  to  the 
U.S.  attorney,  or  the  Department  of 
justice  if  the  case  arose  under  section 
592.  in  accordance  with  the  provisions 


of  subsection  (c)  below,  unless  the 
Commissioner  of  Customs  expressly 
authorizes  other  action. 

(b)  Inslitutiim  of  forfeiture 
prurefiiings  before  romp/elion  of 
adminislrative procedures.  Nothing  in 
these  regulations  is  intended  to  prevent 
the  institution  of  forfeiture  proceedings 
before  completitm  of  the  administrative 
remission  or  mitigation  procedures 
pursuant  to  section  618.  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1618). 

(c)  Seized  property  is  not  eligible  for 
administroti\e  forfeiture.  If  the  seized 
property  is  not  eligible  for 
administrative  forfeiture,  and  neither  a 
petition  for  relief  in  accordance  with 
Part  171  of  this  chapter,  nor  an  offer  to 
pay  the  domestic  value  as  provided  for 
in  §  162.44,  is  made  within  30  days 
(unless  additional  time  has  been 
authorized  under  §  171.15),  the  district 
director  shall  refer  the  case  promptly  to 
the  U.S.  attorney  for  the  judicial  district 
in  which  the  seizure  was  made,  or  the 
Department  of  justice  if  the  penalty  ws 
assessed  under  section  592. 

2.  It  is  proposed  to  revise  paragraphs 
(a)  and  (b)(l)(i)  of  §  162.44  to  read  as 
follows: 


§  162.44 
value. 


Release  on  payment  of  appraised 


(a)  Value  exceeding  $100,000.  Any 
offer  to  pay  the  appraised  domestic 
value  of  seized  property  in  order  to 
obtain  the  immediate  release  of  the 
property  which  was  seized  under  the 
Customs  laws  or  laws  administered  by 
Customs  and  exceeding  SlOO.OOO  in 
appraised  domestic  value,  or  which  was 
seized  under  the  navigation  laws,  shall 
be  in  writing,  addressed  to  the 
Commissioner  of  Customs,  and  signed 
by  the  claimant  or  his  attorney.  It  shall 
be  submitted  in  duplicate  to  the  district 
director  for  the  district  in  which  the 
property  was  seized.  Proof  of  ownership 
shall  be  submitted  with  the  application 
if  the  facts  in  the  case  make  such  action 
necessary. 

(b)  Value  not  over  $100.000— [\) 
Authority  to  accept  offer.  The  district 
director  is  authorized  to  accept  a  written 
offer  pursuant  to  §  614.  Tariff  Act  of 
1930.  as  amended  (19  U.S.C.  1614),  to 
pay  the  appraised  domestic  value  of 
property  seized  under  the  Customs  laws 
and  to  release  such  property  if: 

(i)  The  appraised  domestic  value  of 
the  seized  property  does  not  exceed 
S100,000; 

•  *  e  •  * 

3.  It  is  proposed  to  revise  the  heading 
and  paragraphs  (b)(1)  and  (c)  of  §  162.45 
to  read  as  follows: 
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§  162.45    Summary  forteiture;  Property 
other  than  Schedule  I  controlled 
substances.  Notice  of  seizure  and  sale. 
.         .         •         .         • 

(b)  Publication.  (1)  If  the  appraised 
value  of  any  property  in  one  seizure 
from  one  person  other  than  Schedule  1 
controlled  substances  (as  defined  in  21 
U.S.C.  802(6)  and  812)  exceeds  $2,500. 
the  notice  shall  be  published  in  a 
newspaper  in  the  Customs  district  and 
the  judicial  district  in  which  the 
property  was  seized  for  at  least  three 
successive  weeks.  All  known  parties-in- 
interest  shall  be  notified  of  the 
newspaper  and  expected  dates  of 
publication  of  such  notice. 
«        •        •        •        * 

(c)  Delay  of  publication.  Publication 
of  the  notice  of  seizure  and  intent  to 
summarily  forfeit  and  dispose  of 
property  eligible  for  such  treatment  may 
be  delayed  for  a  period  not  to  exceed  30 
days  in  those  cases  where  the  district 
director  has  reason  to  believe  that  a 
petition  for  administrative  relief  in 
accord  with  Part  171  of  this  chapter  will 
be  filed. 

4.  It  is  proposed  to  revise  the  heading 
and  paragraph  (d)  of  §  162.46  to  read  as 
follows: 

§  162.46    Summary  forfeiture:  Disposition 
of  goods. 


(d)  Destruction.  (Ij  If,  after  summary 
forfeiture  of  property  is  completed,  it 
appears  that  the  net  proceeds  of  sale 
will  not  be  sufficient  to  pay  the  costs  of 
sale,  the  district  director  may  order 
destruction  of  the  property.  Any  vessel 
or  vehicle  summarily  forfeited  for 
violation  of  any  law  respecting  the 
Customs  revenue  may  be  destroyed  in 
lieu  of  the  sale  thereof  when  such 
destruction  is  authorized  by  the 
Commissioner  of  Customs  to  protect  the 
revenue. 

(2)  If  the  expense  of  keeping  any 
vessel,  vehicle,  aircraft,  merchandise  or 
baggage  is  disproportionate  to  the  value 
thereof,  and  such  value  is  less  than 
$1,000.  destruction  or  other  appropriate 
disposition  of  such  property  may 
proceed  forthwith. 
•        •        •        •        * 

It  is  proposed  to  amend  Part  171, 
Customs  Regulations  (19  CFR  Part  171). 
as  set  forth  below. 

PART  171-FINES,, PENALTIES.  AND 
FORFEITURES 


1.  It  is  proposed  to  revise  §  171.12  to 
read  as  follows: 


§  171.12    Filing  of  petition. 

(a)  Where  filed.  A  petition  for  relief 
shall  be  filed  with  the  district  director 
for  the  district  in  which  the  property 
was  seized  or  the  fine  or  penalty 
imposed. 

(b)  When  filed.  Unless  additional  time 
has  been  authorized  as  provided  in 
§  171.15  of  this  chapter,  petitions  for 
relief  shall  be  filed  within  30  days  from 
the  date  of  mailing  of  the  notice  of  fine, 
penalty,  or  forfeiture  incurred. 

(c)  Number  of  copies.  The  petition 
shall  be  filed  in  triplicate. 

(d)  Exception  for  certain  cases.  If  a 
penalty  is  assessed  under  §  592,  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1592).  and  fewer  than  180  days  remain 
from  the  date  of  the  penalty  notice 
before  the  statute  of  limitations  may  be 
asserted  as  a  defense,  the  district 
director  may  specify  in  the  notice  a 
reasonable  period  of  time  shorter  than 
30  days  but  not  less  than  7  days,  for  the 
filing  of  a  petition  for  relief. 

2.  It  is  proposed  to  amend  Part  171  by 
adding  a  new  §  171.15  to  read  as 
follows: 

§171.15    Extensions  of  time  for  filing 
petition. 

(a)  Extension  of  time  for  filing  petition 
or  supplemental  petition  for  relief  If 
there  is  at  least  1  year  before  the  statute 
of  limitations  may  be  asserted  as  a 
defense,  a  district  director  may  extend 
the  time  for  filing  a  petition  or 
supplemental  petition,  upon  the  request 
of  a  person  who  is  liable  for  a  fine  or 
penalty,  or  who  has  an  interest  in 
property  subject  to  forfeiture,  in  the 
following  situations: 

(1)  The  person  is  incapacitated  and 
unable  to  prepare  or  to  assist  in  the 
preparation  of  a  petition. 

(2)  The  person  is  absent  from  the 
United  States  for  20  days  or  more  during 
the  30-day  filing  period. 

(3)  Evidence  necessary  to  file  an 
effective  petition  is  not  immediately 
available.  Evidence  is  not  immediately 
available  if  it: 

(i)  Is  in  the  possession  of  a  foreign 
source  and  must  be  procured  from  same. 

(ii)  Is  in  the  possession  of  a  party  who 
has  demonstrated  a  clear  unwillingness 
to  relinquish  it. 

(iii)  Requires  that  a  request  of  any 
Government  agency  be  complied  with, 
provided  that  any  such  request  is  not 
frivolous  and  is  made  in  accordance 
with  law. 

(4)  The  case  involves  a  need  to 
examine  voluminous  records  to  learn  the 
facts  on  which  to  base  a  petition,  or  the 


need  to  determine  legal  responsibilities 
in  a  case  involving  .numerous  parties  or 
numerous  violations. 

(5)  There  is  an  occurrence  of  some  act 
of  God  which  makes  compliance  with 
petitioning  time  limits  impossible. 

(b)  Retention  of  new  counsel 
insufficient  reason  to  grant  extension. 
As  a  general  rule,  the  mere  fact  that 
counsel  has  just  been  retained,  without 
another  enumerated  reason,  will  be 
insufficient  reason  to  grant  an  extension 
of  petitioning  time. 

3.  It  is  proposed  to  revise  paragraphs 
(a)  and  (c)(2)  of  §  171.33,  to  read  as 
follows: 

§  171.33    Supplemental  petitions  for  relief. 

(a)  Time  and  place  of  filing.  If  the 
petitioner  is  not  satisfied  with  a  decision 
of  the  district  director  or  the 
Commissioner  of  Customs,  a 
supplemental  petition  may  be  filed  with 
the  district  director.  Such  a  petition  shall 
be  filed  either: 

(1)  Within  30  days  from  the  date  of 
notice  to  the  petitioner  of  the  decision 
from  which  further  relief  is  requested  if 
no  effective  period  is  prescribed  in  the 
decision:  or 

(2)  Within  the  time  prescribed  in  the 
decision  from  which  further  relief  is 
requested  as  the  effective  period  of  the 
decision. 

4  «  •  «  " 

(c)  (1)  •  •  • 

(2)  A  second  supplemental  petition 
will  not  be  considered  except  in  one  of 
the  following  circumstances: 

(i)  If  it  is  filed  within  2  years  from  the 
date  of  notice  to  the  petitioner  of  the 
decision  on  the  first  supplemental 
petition: 

(ii)  If  it  is  filed  within  30  days 
following  an  administrative  or  judicial 
decision  with  respect  to  the  entries 
involved  in  the  penalty  case  which 
reduces  the  loss  of  duties  upon  which 
the  mitigated  penalty  amount  was 
based;  or 

(iii)  If  the  deciding  official  in  his 
discretion  determines  that  the 
acceptance  of  a  second  supplemental 
petition  is  warranted. 
William  von  Raab, 
Commissioner  of  Customs. 

Approved:  May  23,  19B5. 
Edward  T.  Stevenson'. 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  85-15349  Filed  6-26-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

IOPP-300121;  FRL-2793-81 

Aldrin  and  Dieldrin;  Proposed 
Revocation  of  Tolerances 

Correction 

In  FR  Doc.  85-5705  beginning  on  page 
10080  in  the  issue  of  Wednesday.  March 
13. 1985.  make  the  following  correction: 
On  page  10081.  in  Table  1.  in  the  last 
column  of  the  entry  for  Garlic.  "0.01" 
should  read  "0.1". 

BIUJNG  COOC  ISOS-Ot-M 


40  CFR  Part  180 

(PP  3E2939/P3701  PR-FRL  #2857-21 

Pesticide  Tolerance  for  ChlorothalonH 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
a  tolerance  be  established  for  the 
combined  residues  of  the  fungicide 
chlorothalonil  and  its  metabolite  in  or 
on  the  raw  agricultural  commodity 
cranberries.  The  proposed  regulation  to 
establish  a  maximum  permissible  level 
for  residues  of  the  fungicide  in  or  on  the 
commodity  was  requested  in  a  petition 
submitted  by  the  Interregional  Research 
Project  No.  4  (IR^) 
DATE:  Comments,  identified  by  the 
document  control  number  (PP  3E2939/ 
P370|.  must  be  received  on  or  before  July 
12,  1985. 
ADDRESSES: 

By  mail,  submit  written  comments  to: 
Information  Services  Section.  Program 
Management  and  Support  Division 
(TS-757C).  Office  fo  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
D.C.  20460. 
In  person,  bring  comments  to:  Rm  236. 
CM«2. 1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  InformtfTibn '  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record.  Informant 
not  marked  confidential  may  be 
disclosed  publicly  by  EPA  without  prior 
notice.  All  written  comments  will  be 


available  for  public  inspection  in  Rm. 
236  at  the  address  given  above,  from  8 
a.m.  to  4  p.m..  Monday  through  Friday. 
excluding  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Donald  Stubbs,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C).  Registration  Division. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  D.C.  20460. 
Office  location  and  telephone  number: 
Rm.  716B,  CM  «2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202.  (703- 
557-1192). 
SUPPLEMENTARY  INFORMAITON:  The 
Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University.  New  Brunswick.  NJ  08903. 
has  submitted  pesticide  petition  3E2939 
to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  Naitonal  Director,  IR-4  Project 
and  the  Agricultural  Experiment 
Stations  of  Massachusetts,  New  Jersey. 
Washington  and  Wisconsin. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  propose  the 
establishment  of  a  tolerance  for  the 
combined  residues  of  the  fungicide 
chlorothalonil 

(tetrachloroisophtalonitrile)  and  its 
metabolite  4  hydroxy-2,5.6- 
trichloroisophthalonitrile  in  or  on  the 
raw  agricultural  commodity  cranberries 
at  2.0  parts  per  million  (ppm).  The 
petition  was  later  amended  to  propose  a 
tolerance  of  5.0  ppm. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include  a  2-year  dog 
feeding  study  with  a  no-observed-effect 
level  (NOEL)  of  60  ppm  (1.50  milligram 
(mg)/kilogram  (kg)  of  body  weight  (bw)); 
a  2-year  rat  feeding  study  with  a  NOEL 
of  60  ppm  (3.0  mg/kg/bw)  with  no 
oncogenic  effects  observed  at  any 
dosage  tested  under  the  conditions  of 
the  study:  a  3-generation  rat 
reproduction  study  with  a  NOEL  of 
15.000  ppm  (750  mg/kg/bw)  for 
reproduction  effects  and  1.500  ppm  (75.0 
mg/kg/bw)  for  effects  on  lactation;  a 
rabbit  teratology  study  with  a  NOEL  of 
62.5  mg/kg/bw  (highest  dose  tested): 
five  mutagenicity  studies  as  follows:  cell 
transformation  in  newborn  rats, 
negative;  mammalian  cell  gene  point 
mutation,  negative;  Ames  test,  negative; 
in  vitro  mammalian  point  mutation, 
negative;  and  DNA  repair,  negative 
(except  it  may  interfere  with  DNA  repair 
in  TA-1538  cells);  a  National  Cancer 


Institute  (NCI)  rat  oncogenicity  study 
(~NIC-CG-TR-41, 1978).  which  was 
positive  for  neoplasia  in  male  and 
female  Osborne-Mendel  rats  at  5.063 
ppm  and  10.126  ppm  (759  and  1,589  mg/ 
kg/bw,  respectively)  but  was  not 
oncogenic  in  B6C3F1  mice  at  the  highest 
dose  tested  of  10.126  ppm  (1.589  mg/kg/ 
bw);  and  a  2-year  mouse  oncogenicity 
study  in  male  and  female  CD-I  mice  at 
0.  750, 1,500,  and  3.000  ppm  (0. 107.  214. 
and  430  mg/kg/bw,  respectively).  This 
CD-I  mouse  study  was  suggestive  of 
effects  in  male  mice  for  tubular 
adenomas  and  carcinomas  of  the  kidney 
and  squamous  and  glandular 
carcinomas  of  the  gastric  mucosa. 
However,  there  was  no  dose-dependent 
relationship  in  the  occurrence  of  these 
lesions.  The  Agency  has  completed  an 
oncogenic  risk  analysis  of  the  data 
presented  in  the  CD-I  mouse  study. 
Using  the  Crump  Multi-stage  Method, 
the  calculated  Ql*  (the  oncogenic 
potency  factor)  was  determined  to  be  2.4 
x  10-*  for  exposure  expressed  in  mg/kg/ 
bw/day.  Based  on  this  information  the 
calculated  risk  for  those  tolerances 
currently  published  is  10-V  A  tolerance 
of  5  ppm  in  cranberries  results  a 
calculated  risk  of  10-'  to  10-*. 
Deficiencies  have  been  alleged  in  the 
report  of  the  NCI  rat  studies,  and 
therefore  SDS  Biotech  Corp.  is  repeating 
the  2-year  rat  study.  Their  final  report  is 
scheduled  to  be  submitted  to  the  Agency 
in  mid-1985. 

Data  considered  in  support  of  the  4- 
hydroxy  metabolite  include  a  90-day  dog 
feeding  study  with  a  NOEL  of  less  than 
50  ppm  (1.25  mg/kg/bw);  a  rabbit 
teratogenicity  study  with  a  NOEL  of 
greater  than  5  mg/kg  (the  highest  dose 
tested);  for  mutagenicity  studies  as 
follows:  a  host-mediated  assay  in  the 
mouse,  negative,  in  vivo  cytogenic  in  the 
mouse,  negative;  dominant  lethal  in  the 
mouse,  negative;  and  a  dominant  lethal 
in  the  rat,  negative  at  8  mg/kg/bw/day 
for  5  days;  and  a  2-year  oncogenic  study 
in  male  and  female  CD-I  mice  at  0,  375. 
750,  and  1,500  ppm  (0.  53.6, 107,  and  214 
mg/kg/bw,  respectively).  This  study 
was  negative  for  oncogenic  effects 
under  the  conditions  of  the  study,  but  no 
NOEL  was  established. 

The  acceptable  daily  intake  (ADI), 
based  on  the  2-year  dog  feeding  study 
(NOEL  of  1.5  mg/kg,  or  60  ppm)  and 
using  a  100-fold  safety  factor,  is 
calculated  to  be  0.0150  mg/kg  of  bw/ 
day.  The  maximum  permitted  intake 
(MPI)  for  a  60-kg  human  is  calculated  to 
be  0.90  mg/day.  The  theoretical 
maximum  residue  contribLtion  (TMRC) 
from  existing  tolerances  for  a  1.5-kg 
daily  diet  is  calculated  to  be  0.7166  mg/ 
day;  the  current  action  for  cranberries 


Federal  Register  /  Vol.  50,  No.  124  /  Thursday,  June  27,  1985  /  Proposed  Rules 


26593 


will  increase  the  TMRC  by  0.00225  mg/ 
day,  0.31  percent.  Published  tolerances 
utilize  79.62  percent  of  the  ADl;  the 
current  action  Will  utilize  an  additional 
0.25  percent. 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  gas-liquid 
chromatography  utilizing 
microcoulometric  or  electron  capture 
detector,  is  available  for  enforcement 
purposes.  There  are  presently  no  actions 
pending  against  the  continued 
registration  of  chlorothalonil. 

Based  on  the  above  information 
considered  by  the  Agency  and  the  fact 
that  there  are  no  animal  feed  items 
involved,  there  will  be  no  secondary 
residues  in  meat.  milk,  poultry  or  eggs. 
The  tolerance  would  protect  the  public 
health  and  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  15  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 
As  provided  for  the  Administrative 
Procedures  Act  |5  U.S.C.  553(d)(3)],  the 
comment  period  time  is  shortened  to 
less  than  30  days  because  of  the 
necessity  to  expenditiously  provide  a 
means  for  control  of  fruit  rots  infesting 
cranberry  bogs. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number  [PP  3E2939/P3701.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exempiions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 


the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  June  20, 1985. 
Douglas  D.  Campt, 

Director,  Registration  Division,  Officn  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346h. 

2.  Section  180.275  is  amended  by 
adding  and  alphabetically  inserting  the 
raw  agricultural  commodity  cranberries 
to  read  as  follows: 


§  180.275 
residues. 


Ctilorotttalonil;  tolerances  for 


Cocrmodibes 

Parts  pef 
mtttiofi 

■               •               •               • 

5.0 

•               •               •               • 

jFR  Doc.  85-15568  Filed  6-26-85; 

BILLINQ  COOE  6S60-SO-M 

8:45  timj 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  175,  176,  177,  180,  181, 
182,  183,  184,  185,  186,  and  187 

ICGDS5-021I 

Standards  for  Small  Passenger 
Vessels 

agency:  Coast  Guard.  DOT. 
ACTION:  Reopening  and  extension  of 
comment  period. 

summary:  The  Request  for  Comment; 
Notice  of  Meeting  (50  FR  13837) 
published  April  8, 1985,  put  forth  some 
basic  parameters  from  which  the  Coast 
Guard  will  be  operating  in  developing  a 
potential  future  regulatory  project.  Due 
to  requests  from  the  public,  the  comment 
period  is  being  extended  120  days. 
DATES:  Comments  must  be  received  on 
or  before  October  7, 1985. 
ADDRESSES:  Comm.ents  should  be 
submitted  to:  Commandant  (G-CMC), 
(CGD  85-021),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington  D.C.  20593.  Comments  will 
be  available  for  examination  at  the 
Marine  Safety  Council  (G-CMC/21), 


Room  2110,  2100  Second  Street  SW., 
Washington  D.C.  20593,  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Donald  ].  Kerlin,  Ofiice  of  Merchant 
Marine  Safety,  U.S.  Coast  Guard  (G- 
MTH-4/13),  (202)  426-2197. 

SUPPLEMENTARY  INFORMATION:  The 

Request  for  Comment;  Notice  of  Meeting 

published  on  April  8, 1985,  provided  that 

public  comments  should  be  received  by 

June  7. 1985.  Due  to  public  interest  and 

request,  the  60  day  comment  period  is 

being  reopened  and  extended  another 

120  days,  to  October  7, 1985. 

B.G.  Bums, 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 

office  of  Merchant  Marine  Safety. 

[FR  Doc.  85-15412  Filed  6-26-85;  8:45  am] 

BILLING  COOE  4910-14-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  76 

[Gen.  Docket  No.  85-75;  FCC  85-3061 

Radio  and  Television  Broadcasting; 
Regulatory  Flexibility  Review;  List  of 
Additional  Rules  To  Be  Reviewed 
During  1985-1986 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  List  of  additional  rules  to  be 
reviewed  during  1985-1986. 

SUMMARY:  This  action  (Further  Notice) 
invites  public  comment  on  an  additional 
List  of  Rules  to  be  reviewed  pursuant  to 
section  610  of  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  610.  The  purpose  of 
the  review  is  to  determine  whether  such 
rules  should  be  amended  or  rescinded  to 
minimize  any  significant  economic 
impact  of  the  rules  upon  a  substantial 
number  of  small  entities. 

Upon  receipt  of  comments  from  the 
public,  said  comments  will  be  evaluated 
and  action  will  be  taken  to  rescind  or 
amend  the  Commission's  rules,  as 
required. 

DATE:  Comments  may  be  filed  August 
26, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  McClure,  Office  of  General 
Counsel,  (202)  254-6530. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects 

47  CFR  Part  73 

Radio  broadcasting.  Television 
broadcasting. 
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47  CFR  Part  76 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements. 

Further  Notice 

Fcderdl  Communications  Commission's  list 
of  additional  Rules  to  be  reviewed  pursuant 
to  section  610  of  the  Regulatory  Flexibility 
An  dunng  198S-1986. 

Adopted:  lime  11.  1985 
Released:  June  14.  1985 
By  the  Commission. 

1.  On  luly  29. 1981.  the  Federal 
Communications  Commission  released 
its  Regulatory  Flexibility  Act  (RFA).  5 
U.S.C.  601  et  seq..  Plan  for  periodic 
review  of  all  rules  issued  by  the  agency 
which  have,  or  will  have  a  significant 
econrmic  impact  upon  a  substantial 
number  of  small  entities.  See  46  FR 
39183  duly  31. 1981).  .Attached  to  the 
Commissions  plan  was  a  table  outlining 
a  broad  schedule  for  reviewing  FCC 
regulations  toward  the  ends  specified  by 
the  RFA  during  the  next  five  years.  The 
Notice  in  Gen.  Docket  No.  81-706 
implemented  the  first  year  of  the  five 
year  plan.  See  46  F'R  56466  (Nov.  17. 
1981).  The  RFA  Plan  has  been  revised  to 
accomplish  the  review  of  the 
Commission's  Rules  over  the  three  years 
(1982-1983)  thereby  decreasing  the 
original  terms  of  review  by  one  year. ' 

2.  In  accordance  with  the  revised  RFA 
Plan,  the  staff  has  reviewed  the  subparts 
of  the  Commission's  regulations  targeted 
for  review  from  March  1985  through 
February  1986.  A  Notice  q/  rules  to  be 
reviewed  during  this  period  was 
published  in  50  FR  13394  (April  4. 1985) 
The  attached  Appendix  lists  additional 
groups  of  rules  which  are  to  be 
examined  pursuant  to  section  610(c)  of 
the  RFA  dunng  1985-1986.  the  fourth 
and  final  year  of  the  Commissions  RF.A 
review.  The  Public  is  invited  to  comment 
on  these  rules  for  regulatory  flexibility 
purposes.  Comments  should  address  the 
following:  (1)  The  nature  of  the 
economic  impact  the  rule(s)  has  (have) 
on  the  commenting  party:  (2)  the 
continued  need  for  rule(s):  (3)  the 
complexity  of  the  rule(s):  (4)  the  Extent 
to  which  the  rule|s)  overlap(s). 
duplicate(s)  or  conflictsjs)  with  other 
Federal  rules,  and.  to  the  extent  feasible, 
with  state  and  local  governmental  rules; 
(.S)  the  degree  to  which  technology, 
economic  conditions,  or  other  factors 
have  changed  in  the  area  affected  by  the 


UMI 


'  Thf  Notice  in  Cen.  Docket  No.  82-S1Z 
iir.fli-mcnied  the  second  \e.ir  of  the  revised  RFA 
tlin.  Stf  *-  KR  SSai.T  (Dec  30  1<IK:|  The  Niilice  in 
(;>'n  I)<H:kel  No  B4-3A1  implemented  the  third  year 
of  Ihc  roMsed  RFA  Plan.  Sf-r  4M  m  irtMJ  |  April  23. 
1<W4| 


rule(s):  and  (6)  any  other  matters  that 
would  facilitate  an  informed  review  of 
the  regulations  specified  in  the  attached 
Appendix. 

3.  Commenting  parties  should  submit 
one  original  and  five  copies  of  each 
filing  to  the  Secretary.  Federal 
Communications  Commission.  1919  M 
Street.  NW..  Washington.  DC.  20554.- 
Comments  should  specify  the  docket 
number  of  tlite  proceeding  and  the  name 


of  the  reviewing  Bureau  of  Office. 
4.  Interested  parties  should  file 
comments  within  60  days  from  the  date 
the  Further  Notice  is  published  in  the 
Federal  Register. 
Federal  Communications  Commission. 

William  |.  Tricarico, 

Secn'tary. 

Appendix 


Regulatory  Review  Plan,  Office  of  the  General  Counsel 
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MLLMO  COOe  S712-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1 206  and  1 249 

lDocketNo.399S3l 

Elimination  of  Accounting  and 
Reporting  Requirements  for  Motor 
Carriers  of  Passengers 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  proposed  rulemaking. 

SUIMMARV:  The  Commission  proposes  to 
eliminate  the  Uniform  System  of 
Accounts  (49  CFR  Part  1206)  and  revise 
the  periodic  reporting  requirements  (49 
CFR  Part  1249)  for  Class  1  common  and 
contract  motor  carriers  of  passengers. 
The  Commission  believes  these 
provisions  are  no  longer  necessary  for 
Commission  oversight  of  the  ratemaking 
process.  The  Commission  is  proposing  a 
new  condensed  report,  applicable  only 
to  Class  I  motor  carriers  of  passengers, 
to  replace  the  current  comprehensive 
annual  and  quarterly  report  forms. 
These  changes  should  significantly 
reduce  the  carriers'  accounting  and 
reporting  costs  and  burden. 
DATS:  Written  responses  should  be  filed 


•The  original  of  each  films  ""H  !>*■  plated  m  the 
pulilic  docket  and  tht'  Secretary  will  forward  one 
copy  to  the  appropriHte  Bureuu  of  Office 


on  or  before  October  8, 1985.  The 
proposed  revisions  would  be  effective 
upon  approval  by  the  Office  of 
Management  and  Budget. 

ADOnESS:  An  original  and  15  copies  of 
comments  should  be  sent  to:  Office  of 
the  Secretary.  Case  Control  Branch. 
Interstate  Commerce  Commission. 
Washington.  DC.  20423. 

FOM  FURTHEII  INFORMATION  CONTACT: 

Andrew  |.  Lee.  202-275-7448. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Commission's  present  rules,  Class  I 
Common  and  Contract  motor  carriers  of 
passengers  (hereafter  referred  to  as 
motor  carriers)  are  required  to  maintain 
their  books  of  accounts  in  accordance 
with  the  Uniform  System  of  Accounts 
(USOA)  in  49  CFR  Part  1206  and  to  file 
annual  and  quarterly  financial  reports 
based  on  the  USOA  in  accordance  with 
49  CFR  Part  1249.  Approximately  64 
motor  carriers  are  subject  to  these  rules. 
Collectively,  these  carriers  devote  about 
13.000  staff  hours  annually  to  comply 
with  the  rules. 

The  Commission  proposes  to 
eliminate  the  USOA  and  to  revise  the 
reporting  requirements  for  motor 
carriers  of  passengers  (Appendix  A). 
The  Motor  Carrier  Act  of  1980  and  the 
Bus  Regulatory  Reform  Act  of  1982  (Bus 
Act)  sharply  reduced  the  Commission's 
regulatory  role  and  consequently,  many 
of  its  data  requirements.  The 
Commission,  therefore,  believes  that 
voluminous  reports  are  no  longer 
necessary  for  regulatory  oversight. 
Although  the  Commission  recognizes 
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that  a  number  of  parties  rely  on  these 
reports  for  private  analyses  and 
monitoring  purposes,  the  Commission 
believes  that,  in  the  absence  of  a  need 
for  information  for  regulatory  purposes, 
it  should  not  require  passenger  carriers 
to  expend  resources  to  satisfy  merely 
private  informational  needs.  This  view 
is  consistent  with  the  Commission's 
"Policy  Statement  on  Financial  and 
Statistical  Reporting"  issued  on  May  5, 
1979.  which  stated.  "Periodic  reports, 
annual  or  quarterly,  will  be  required 
only  for  information  needed  by  the 
Commission  regularly  and  frequently. 
Information  needed  occasionally  will  be 
collected  only  when  the  specific  need 
arises." 

Much  of  the  data  used  in  rate 
proceedings  have  been  derived  from  the 
Commission  prescribed  periodic  reports. 
Now,  however,  the  Bus  Act  has 
substantially  increased  the  latitude  of 
individual  carriers  to  make  rate  changes. 
The  new  legislation  has  reduced  our 
need  for  many  forms  of  data  previously 
collected.  The  Commission  now  believes 
that  it  is  incumbent  on  the  rate  bureaus 
and  carriers  to  develop  a  data  collection 
system  capable  of  sustaining  any 
ratemaking  process  utilized  in  the 
present  free  market  environment. 
Therefore,  the  Commission  can  no 
longer  justify  requiring  periodic  reports 
based  on  the  USOA  for  collective 
ratemaking  purposes. 

The  Commission  also  recognizes  that 
our  ability  to  perform  extensive  studies 
and  analyses  on  the  financial  condition 
of  the  motor  carrier  industry  will  not  be 
reduced.  The  proposed  elimination  of 
these  periodic  reports  will  cause  some 
modification  of  two  widely  used 
publications;  Transport  Statistics.  Part 
II.  second  release  and  Large  Class  I 
Motor  Carriers  of  Passengers — Selected 
Earnings  Data.  Further,  the  proposal 
may  have  some  impact  on  filings  in  Ex 
Parte  No.  MC-82  (Sub-No.  1), 
Proceedings  in  Motor  Carrier  Revenue 
Proceedings — Intercity  Bus  Industry. 
Although  the  Commission  would  also 
have  to  limit  the  scope  of  financial 
information  reported  in  its  Annual 
Report  to  Congress,  the  information 
presented  in  the  proposed  condensed 
form  should  satisfy  the  Commission's 
present  regulatory  requirements  and 
give  us  the  basic  information  needed  to 
provide  the  Senate  and  the  House  with 
meaningful  financial  data  at 
Congressional  hearings. 

Instead  of  the  present  Motor  Carrier 
Annual  Report  Form  MP-1  and  the 
Quarterly  Results  of  Operations  Form 
QPA.  the  Commission  is  proposing  a 
new  condensed  quarterly  and  annual 
report  form  for  only  Class  I  common 


motor  carriers  (Appendix  B).  The  same 
one-page  format  would  be  used  or  both 
quarterly  and  annual  filings.  The 
proposed  form  would  require  only  select 
financial  and  operating  data  totals  such 
as  revenues,  expenses,  net  income  and 
certain  operating  statistics.  Class  II 
motor  carriers,  would  continue  to  be 
exempt  from  filing  the  proposed 
condensed  reports.  The  Class  II 
designation  would  be  used  instead  of 
the  current  "Other  than  Class  I"  term  for 
classification  purposes. 

The  Commission  believes  that  the 
proposed  report  form  may  be  the  least 
burdensome  alternative  to  comply  with 
Commission  legal  requirements  and  to 
achieve  program  objective.  We  note  that 
this  proceeding  is  in  no  way  intended  to 
diminish  the  Commission's  authority  to 
require  carriers  to  provide,  upon  request 
or  subpoena,  information  which  it  may 
from  time  to  time  deem  necessary  to 
carry  out  its  statutory  mandate  to 
regulate  the  industry  and  to  keep  the 
Congress  informed.  This  means  that 
motor  carriers  must  retain  carrier 
operating  records  which  document 
carrier  operations.  Moreover,  carriers 
desiring  to  avail  themselves  of 
Commission  intervention  with  regard  to 
changes  in  rates  or  services  under  49 
U.S.C.  10706,  10935,  or  11501.  may 
choose  to  continue  to  use  the  USO.'\  to 
support  their  requests.  Alternatively, 
they  may  elect  to  submit  whatever  data 
and  analyses  they  deem  appropriate, 
provided  of  course,  that  they  can 
adequately  demonstrate  to  the 
Commission  the  reliability  of  the  data, 
the  validity  of  the  methodologies  used, 
and  make  available  the  sources  of  such 
data  and  methodologies.  The 
Commission  recognizes  that  if  and  when 
these  rules  are  adopted,  changes  will  be 
required  in  the  rules  of  evidence  in  Ex 
Parte  No.  MC-82  which  governs  the 
presentation  of  data  for  rate-making 
proposes. 

We  request  your  comments  on 
whether  the  Commission  should 
continue  to  administer  a  USOA  and 
mandate  periodic  reporting 
requirements  in  its  current  form.  Also, 
we  request  your  comments  on  the 
propriety  of  the  proposed  consensed 
reporting  form.  Finally,  we  request 
comments  on  whether  we  should 
continue  to  require  the  filing  of  any 
quarterly  and/or  annual  reports. 

In  view  of  the  mandate  in  49  U.S.C 
10101  (1)E  and  10101  (3) A,  to  cooperate 
with  the  States  and  their  officials  on 
transportation  and  regulatory  matters, 
we  specifically  solicit  the  comments  of 
the  States  on  the  impact  which  this 
proceeding  might  have  on  their  activities 
and  any  alternative  suggestions  which 


they  might  have  regarding  the  reduction 
of  regulatory  paperwork  burdens.  The 
proposed  information  collection 
requirement  meets  the  guidelines  set 
forth  in  5  CFR  1320.6,  General 
Information  Collection  Guidelines. 

Regulatory  Flexibility  Act 

This  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
While  we  are  proposing  a  significant 
reduction  in  reporting  burden  for  motor 
carriers  of  passengers,  the  cost  savings 
will  not  be  material  in  relation  to  total 
operating  expenses  and  only  Class  I 
carriers  will  be  affected.  We  request 
your  comments  on  this  issue. 

This  decision  will  not  signficantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects 

49  CFR  Part  1206 

Buses,  Motor  carriers.  Uniform  Sysli'm 
of  Accounts,  Administrative  Practice 
and  Procedure 

49  CFR  Part  1249 

Buses,  Motor  carriers.  Reporting 
Requirements.  Administrative  Practice 
and  Procedure 

These  rules  are  proposed  under  the 
authority  of  49  U.S.C.  11142  and  11145 
and  5  U.S.C.  553. 

Decided:  May  22. 1985. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Gnidison.  Commissioners  Sicrrett, 
Andre.  Simmons,  Lambo'.ey.  and  Strenio. 
Commissioner  Lamboley  commented  with  a 
separate  expression,  and  Commissioner 
Simmons  concurred  in  the  issuance  of  tho 
Notice  of  Proposed  Rulemaking. 
James  H.  Bayne, 
Secretary. 

Commissioner  Lamboley,  Conunenting 

I  concur  with  the  decision  to  notice 
and  accept  comment  on  this  proposal.  I 
would,  however,  extend  the  time  for 
filing  comments  as  was  done  in  No. 
38904.  Elimination  of  Accounting  and 
Reporting  Requirements  For  Motor 
Carriers  of  Property. 

Before  adopting  final  rules,  the 
Commission  should  consider  also  the 
results  of  an  ongoing  industry  study  that 
will  make  recommendations  concerning 
which  data  should  be  retained  and 
which  should  be  eliminated.  This  would 
be  in  accord,  too,  with  the  expression  of 
Congressional  concern  as  stated  in  the 
House  Report  accompanying  the 
Supplemental  Appropriations  Bill,  1985 
(see  H.R.  2577). 
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Appendix  A 

Pari  1249  of  Title  49  of  the  Code  of 
Ffdernl  Regulations  would  be  amended 

as  follows: 

PART  1249— REPORTS  OF  MOTOR 
CARRIERS 

1.  The  authority  citation  for  Part  1249 
would  cortinut'  to  read  as  follows: 

Autborily:  49  II  S.C.  12  and  M.  unless 
olhtTMtse  noted. 

2.  Section  1249.3  would  be  revised  to 
read  as  follows: 

§  1249.3    Classification  of  carriers— motor 
carri«rs  of  passcn^rs. 

|a)  Comrr.nn  and  contract  carriers  of 
passengers  subject  to  the  Interstate 
Commerce  Act  are  grouped  into  the 
following  two  classes: 

Class  I — Carri»'rs  having  average 
annual  gross  cprrating  revenues 
(including  interstate  and  intrastate)  of  S3 
million  or  more  from  passenger  motor 
carrier  operations. 

Class  II — Carriers  having  average 
annual  gross  operating  revenues 
(including  interstate  and  intrastate)  of 
less  than  $3  million  from  passenger 
motor  carrier  operations.  . 

(b)  (1)  The  class  to  which  any  carrier 
belongs  shall  be  determined  by  annual 
carrier  operating  revenues  after 
applying  the  revenue  deflator  formula  in 
the  Note.  If  at  the  end  of  any  annual 
accounting  per.od  (calendar  year  basis 
ending  on  or  near  December  31  is 
required)  such  annual  carrier  operating 
revenue  is  grea'er  than  the  maximum  for 
Class  II  carriers,  the  carrier  shall  adopt 
the  reporting  requirements  of  Class  I 
carriers.  The  adoption  of  Class  I  shall  be 
effective  as  of  January  1  of  the  third 
succeeding  year  after  the  carrier  meets 
<ind  maintains  the  minimum  revenue 
limit  for  Class  I. 

(2)  If  at  the  end  of  any  calendar  year  a 
carrier's  operating  revenue  is  less  than 
the  minimum  of  the  class  in  w  hich  the 
carrier  is  classified,  and  has  been  for 
three  consecutive  years,  the  carrier  shall 
adopt  the  reporting  requirements  of  the 
Tower  class  in  which  the  current  year 
revirnue  falls.  Adoption  of  the  lower  ' 
class  shall  be  eff^tive  as  of  January  1  of 
the  following  year. 

(3)  Any  carrier  whic  h  begins  new 
operations  (obtains  operating  authority 
not  previously  held)  or  extends  its 
existing  authority  (obtains  additional 
operating  rights)  shall  be  classified  in 
accordance  with  a  reasonable  estimate 
of  its  annual  carrier  operating  revenues 
after  applying  the  revenue  deflator 
formula  shown  in  the  .Note. 

(4)  When  a  business  combination 
occurs,  such  as  a  merger  reorganization, 
or  ciinst)lidat«on.  the  surviving  carrier 


shall  be  reclassified  effective  as  of 
lanuary^  1  of  the  next  calendar  year  on 
the  basis  of  the  combined  revenues  for 
the  year  when  the  combination  occurred 
after  applying  the  revenue  deflator 
formula  shown  in  the  Note. 

(5)  Carriers  shall  notify  the 
Commission  of  any  change  in 
classification  by  writing  to  the  Bureau  of 
Accounts.  Interstate  Commerce 
Commission.  Washington.  DC.  20423. 

(c)  For  classification  purposes,  the 
Commission  shall  publish  in  the  Federal 
Register  annually  an  index  number 
which  shall  be  used  for  adjusting  gross 
annual  operating  revenues.  The  index 
number  (deflator)  is  based  on  the 
average  f*roducer  Price  Index  and  is 
used  to  eliminate  the  effects  of  inflation 
from  the  classification  process. 

3.  Section  1249.4  would  be  revised  to 
read  as  follows: 

§  1249.4    Annual  arid  quarterly  reports  of 
Class  I  carriers  ot  passengers. 

(a)  All  Class  I  motor  carriers  of 
passengers  shall  complete  and  file 
Motor  Carrier  Quarterly  and  Annual 
Report  Form  MP-1  (Form  MIM).  Class  II 
carriers  are  not  required  to  file  Form 
MP-1. 

(b|  Motor  Carrier  Qu^terly  and 
Annual  Report  Form  MP-1  shall  be  used 
to  file  both  quarterly  and  annual 
selected  motor  carrier  data.  The  annual 
accounting  period  shall  be  based  on  a 
calendar  year  basis  ending  on  or  near 
December  31.  The  quarterly  accounting 
period  shall  end  on  March  31.  June  30. 
September  30.  and  December  31.  The 
quarterly  report  shall  be  filed  within  30 
days  after  the  end  of  the  reporting 
quarter.  The  annual  report  shall  be  filed 
on  or  before  March  31  of  the  year 
following  the  year  to  which  it  relates. 

(c)  The  quarterly  and  annual  report 
shall  be  filed  in  duplicate  to  the  Bureau 
of  Accounts.  Interstate  Commerce 
Commission.  Washington.  D.C.  20423. 

4  A  new  §  1249.5  would  be  added  to 
read  as  follows: 

§  1249.S    Records. 

Books,  records  and  carrier  operating 
documents  shall  be  retained  as 
prescribed  in  49  CVV.  1220.  Preservation 
of  Records. 

Note.  F.ach  earner's  operating  revenues 

will  be  deflated  imnually  usng  the  All 
Corr.modities  Producers  Price  Index  |PPI) 
before  cumparms  ihem  with  the  dollar 
rt-venii*'  limits  prescnlied  in  paragraph  (u|. 
The  PPI  is  piibli.shed  monthly  by  the  Bureau 
of  Irftbor  Slutistirs.  The  formula  to  he  applied 
is  lis  fiillnws: 


Current 

year's  annual 

operating 

revenues 


1980 
aver- 
age PPI 

Current 
year's 
aver- 
age PPI 


Adjusted 

annual 
operating 
revenues 


§§  1249.11  and  1249.12    IRemovedl 

5.  Sections  1249.11  and  1249.12  would 
be  removed. 

.Appendix  B 

Motor  Carrier  Quarterly  and  Annual  Report 
Form  MP-1 

Class  I— Motor  Carrier  of  Passengers 

Approved  by: 

F.xpires: 

Quarterly  and  Annual  Report  to  the  Inlerslale 
Commerce  Commission 

Carrier  Name  and  Address 

(Attach  address  label  here,  if  available) 


MC  Number 

Report  Year 

1.  Period  Covered  (Check  Box)  (Quarter) 

First  D  Second  □  Third  D 
Fourth  D  Annual  D 

2.  Type  of  Operation  Based  on  Major 
Sources  of  Revenues  (Check  One) 

I     I  Regular  route  service 
i     I  Charter  service 


Inter, 
tiair 


InlrH' 
■Ulf 


Tolnl 


3.  Nunil>er  uf 
Pasyengers: 

|f<)  Intercity  rrgiilar 

route 
(l>|  Charier  or  _ 

special 
li  I  Uical  or  — 

cominuler 
Id  I  ToIhI  pasiengcr* 

4.  Revenue*: 

|,i|  Inlerclty  regular       S 

roult 
(b)  Charter  or  S 

Kprcial 
|(  I  l.ocrtl  or  suliurtMin   S 
111  I  F.\|>reu  and  S 

ollior  properly 

5.  Toldl  Operating  1 
Revenue*. 


$  — 

S 

s   _ 
$  _ 


s 
s 
.-  $^ 


<).  Total  Operating  Expenses — $l- 


S 


7.  Net  Carrier  Operating  Income — 
8  Extraordinarv  Items.  Net  of  Taxes — 


9.  Tolol  Provision  for  Income  Taxes — 


10.  Net  Income— 4- 


11.  Total  Assets— $ 

12.  Total  Liabilities— $ 

13  Shareholders  Equity— Su. 
14.  Operating  Ralio—S     . 
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CERTIFICATION 

i  hereby  certify  thai  this  report  was 
prepared  by  me  or  under  my  supervision,  that 
I  have  examined  it.  and  that  the  items  herein 
reported  on  the  basis  of  my  knowledge  and 
belief  are  correctly  shown. 


Name  and  Title 


Date 


Address  (Street  address.  City.  State  &  Zip 
Code 

Telephone  No.  (include  Area  Code) 

|FR  Doc.  85-15386  Filed  6-25-85:  8:45  ami 
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Notices 


Federal   Register 

Vol    50.  \o.  124 

Thursdrt\.  lunr  27.  1985 


Th.s  section  of  the   FEDERAL   REGISTER 
ccnta.ns   documents  other  than   rules  Of 
proposed  rules  that  are  app'icabie  to  the 
public    Notices  of  heanngs  and 
irvestigations.   committee   meetings    agency 
decsions  and  rulings,   delegations  of 
authonty.   fihng  of   petitions  and 
appiicafKjns  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  m  this  section 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Citizens'  Advisory  Committee  on  Equal 
Opportunity;  Meeting 

In  the  issue  of  Wednesdiiy.  |unc  19. 
lt»85.  mrike  the  following  correction  in 
the  document  on  page  25435:  In  the 
second  column,  in  the  file  line.  "FK  Doc. 
85-1 4670'  should  read  "FR  Doc.  85- 
l-;f)-Oa". 

BIU.ING  COOC  15O»-03-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Semiconductor  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

summary:  The  Semiconduitor  Technical 
A(!\  isory  Committee  was  initially 
established  on  January  3.  1973.  and 
rer.hartered  on  |anuary  5.  1984  in 
accordance  with  the  Export 
Administration  Ac\  of  1979  and  the 
Federal  Advisory  Committee  .Act. 

Time  and  Place:  luly  17.  1985  at  9:30 
a.m..  Herbert  C.  Hoover  Building.  Room 
3407.  14th  Street  and  Constitution 
Avenue  \VV..  Washington.  D.C. 

.Ascnda: 

General  Session 

1.  Opening  remarks  by  the  Chairman. 
J.  Summary  of  TAC  chairmen's 

meeting, 
b.  Outline  of  1985  TAC  goals. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Solicitation  of  inputs  on  needed 
area  of  commodity  decontrol  or 
relaxation  of  export  controls. 

4.  Old  committee  business. 

5.  New  committee  business 

6.  Action  items  underway. 

7.  Action  items  due  at  next  meeting. 


Executive  Session 

8.  Discussion  of  matters  properly 
classified  under  Execufive  Order  1235f>. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
rel.iled  thereto 

Public  Participation 

The  General  Session  will  be  open  to 
the  public  and  a  limited  number  of  seals 
will  be  available.  To  the  extent  time 
permits  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Dt'terminatiun  to  close  meeting  or 
portions  of  meetings  of  the  Committee  to 
the  public  on  the  basis  of  5  U.S.C. 
552blc)(l)  was  approved  on  F'ebruary  6. 
1984.  in  accordance  with  the  Federal 
Advisory  Committee  Act.  A  copy  of  the 
Notice  is  available  for  public,  inspection 
and  copying  in  the  Central  Reference 
and  Records  Inspection  Facility.  Room 
6628.  r.S.  Department  of  Commerce, 
telephone:  202-377-4217.  For  further 
information  or  copies  of  the  minutes  call 
202-377-2583. 

D,itpd:  lune  24.  1985. 
Murjjaret  .\.  Comejo. 

Ai  :■::}:  D'rfctor.  Tvi  hnica! Pnifirams  Staff. 
Of'ui'  III  Export  Administration. 
jKK  Dec  85-iri416  Filed  6-2»>-85:  8:45  am| 

WLUNG  COOC  3910-OT-M 


National  Oceanic  and  Atmospheric 
Administration 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AQENCV:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  and  its  Committee 
will  convene  public  meetings  at  the 
Marriott's  Casa  Marina  Resort, 
Reynolds  Street  on  the  Ocean.  Key 
West.  FL,  to  consider  spiny  lobster  plan 
objectives  and  mechanisms  for  limiting 
effort:  review  stone  crab  and  reef  fish 
monitoring  reports,  and  consider 
amendment  action  for  the  Shrimp  and 
Reef  Fish  Fishery  Management  Plans. 

The  Council  meeting  will  convene  at 
8:30  a.m..  July  10. 1985.  and  recess  at 
approximately  5  p.m.:  reconvene  )uly  11. 
at  8:30  a.m..  and  adjourn  at 
approximately  noon.  Committee 


meetings  of  the  Council  will  be  held  July 
8-9.  For  further  information  contact 
Wayne  E.  Swingle.  Gulf  of  Mexico 
Fishery  Management  Council.  Lincoln 
Center.  Suite  881,  5401  West  Kennedy 
Boulevard.  Tampa.  FL  33609:  telephone: 
(813)  228-2815. 

Diilcd   junr  24   l<t85. 
Carmen  |.  Blondin, 

Deputy  Assistant  .\dn\inistrator  For  Fisheries 
Rfsource  Munagrment.  National  Marine 
Fisheries  Service. 
|FR  Doc.  85-1.T48S  Filed  6-28-85:  8:45  am) 

BtLLWO  COOC  3S10-23-4I 


Pacific  Fishery  Management  Council; 
Amended  Meeting  Notice 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  agenda  (published  June  20, 1985, 
at  50  F"R  25735)  for  the  public  meetings 
and  hearing  on  July  10-11, 1985.  of  the 
Pacific  Fishery  .Management  Council 
and  its  advisory  bodies  has  been 
changed.  A  public  hearing  on  foreign 
and  joint  venture  permit  restrictions 
sponsored  by  the  National  Marine 
Fisheries  Service  for  July  10,  at  7  p.m.. 
will  not  bi'  convened  and  has  been 
tvscheduled  for  September  1985.  All 
other  information  remains  unchanged. 
For  further  information,  contact  Joseph 
C.  Greenley.  Executive  Director.  Pacific 
Fishery  Management  Council.  526  SW. 
Mill  Street,  Portland,  OR  97201: 
telephone:  (503)  221-6352. 

Drfled  :Iune24.  1985. 
Carmen  |.  Blondin. 

Deputy  .\ssistant  Administrator  For 
Fishf.iis  Resource  Management.  National 
Marine  Fisheries  Service. 
(PR  Dor.  85-15485  Filed  &-2&-a5:  8:45  am) 

BILLING  COOE  3S)0-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  the  Import  Restraint  Limits 
for  Certain  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Taiwan 

June  24.  1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
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as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  28. 1985. 
For  further  information  contact  Eve 
Anderson,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

Under  the  terms  of  the  agreement, 
effected  by  exchange  of  notes  dated 
December  1. 1982,  as  amended,  the 
American  Institute  in  Taiwan  (AIT)  and 
the  Coordination  Council  for  North 
American  Affairs  (CCNAA)  have  agreed 
to  merge  braided  and  non-braided 
luggage,  handbags  and  flatgoods  of  man- 
made  fibers  in  Category  670.  As  a  result 
of  this  agreement,  the  limits  for  Category 
670  are  being  increased  to  67,594,967 
pounds  for  luggage  in  TSUSA  numbers 
706.4144,  706.4152.  and  706.3420,  to 
38,436,937  pounds  for  handbags  in 
TSUSA  numbers  706.4140.  and  706.3410 
and  to  3,709,234  pounds  for  flatgoods  in 
TSUSA  numbers  706.3900  and  706.3430 
which  include  sublimits  within  each  for 
the  braided  products.  These  adjusted 
limits  apply  to  goods  exported  during 
1985  and  are  subject  to  annual  growth 
and  swing  or  shift  for  the  duration  of  the 
agreement. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4,  1984  (49  FR 
13397),  June  28. 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C.  Lenahan, 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreement^ 
Iune24. 1985 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury. 
Washington,  DC.  20229 

Dear  Mr.  Commissioner:  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  21, 1984.  which 
directed  you  to  prohibit  entry  of  certain 
cotton,  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
Taiwan  and  exported  during  1985. 

Effective  on  June  28. 1985,  the  directive  of 
December  21. 1984  is  hereby  further  amended 
to  include  the  following  adjusted  limits  for 
man-made  fiber  textile  products  in  Category 
670: 


Category 


Ad|u$led  12-month  restrain!  Irmit  ' 


670  pt  ■ 67.5M.967   pounds  of  wtiich  not   more  than 

3.094.967  pounds  shall  be  in  TSUSA  number 

706  34J0 
670  pi' 38.436.937   pounds  ot   which   not   more   than 

436,937  pounds  shall  be  m  TSUSA  number 

706  3410 
670  pt.' 3.709.234    pounds   ol    *hich    not    more    than 

109.234  pounds  shall  be  in  TSUSA  number 

7063430. 

'  In  Category  670  only  TSUSA  numbers  706  4144. 
706  4152  and  706  3'<20 

» In  Category  670  only  TSUSA  numbers  706  4140  and 
706  3410 

'  In  Category  670  only  TSUSA  numbers  706  3900  and 
706  3430 

Textile  products  in  Category  670  pt.  (only 
TSUSA  numbers  706.3410.  706.3420  and 
706.3430)  which  have  been  released  from  the 
custody  of  the  U.S.  Customs  Service  under 
the  provisions  of  19  U.S.C.  1448(b)  or 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely. 
Waller  C.  Lenahan. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  85-15418  Filed  6-26-85;  8:45  am] 
BILLING  CODE  3S1&-0R-M 


Establishing  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  the 
People's  Republic  of  China 

June  25,  1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  27, 1985. 
For  further  information  contact  Diano 
Solkoff,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  377- 
4212. 

Background 

On  April  19, 1985,  a  notice  was 
published  in  the  Federal  Register  (50  FR 
15601),  which  established  an  import 
restraint  limit  for  cotton  infants'  sets  in 
Category  359pt.  (only  T.S.U.S.A. 
numbers  383.0339,  383.0341,  383.0342, 
383.0344,  383.0856,  383.0857,  383.0858. 
383.0859,  383.0861,  383.3045,  383.3046, 
383.3047,  383.3048,  383.5062,  383.5063, 
383.5067,  383.5069,  and  383.5072), 
produced  or  manufactured  in  the 
People's  Republic  of  China  and  exported 
during  the  ninety-day  period  which 
began  on  March  29, 1985.  The  notice 
also  stated  that  the  Government  of  the 
People's  Republic  of  China  is  obligated 


under  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement 
effected  by  exchange  of  notes  dated 
August  19, 1983,  as  amended,  if  no 
mutually  satisfactory  solution  is  reached 
on  a  level  for  this  category  during 
consultations,  to  limit  its  exports  during 
the  twelve-month  period  immediately 
following  the  ninety-day  consultation 
period  to  1,112,732  pounds. 

No  solution  has  been  reached  in 
consultations  on  a  mutually  satisfactory 
limit.  The  United  States  Government  has 
decided,  therefore,  to  control  imports  of 
cotton  infant's  sets  in  Category  359pt., 
exported  during  the  twelve-month 
period  beginning  on  June  27, 1985  at  the 
level  described  above.  The  United 
States  remains  committed  to  finding  a 
solution  concerning  this  category. 
Should  such  a  solution  be  reached  in 
consultations  with  the  Government  of 
the  People's  Republic  of  China,  further 
notice  will  be  published  in  the  Federal 
Register. 

In  the  event  the  limit  established  for 
the  ninety-day  period  has  been 
exceeded,  such  excess  amount,  if 
allowed  to  enter,  will  be  charged  to  the 
level  established  for  the  designated 
twelve-month  period. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983,  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584).  April  4,  1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
I  leadnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  ImplNiwntation 
of  Textile  Agreements. 
June  25, 1985. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington, 
D.C.  20229 
Dear  Mr.  Commissioner:  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  extended  on  December  15. 1977  and 
December  22. 1981:  pursuant  to  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber  Textile 
Agreement  effected  by  exchange  of  notes 
dated  August  19, 1983.  as  amended,  between 
the  Governments  of  the  United  States  and  the 
People's  Republic  of  China;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on  )une 
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ZT.  1965.  entr\'  for  consumptiun  and 
withdrawal  from  warehouse  for  cansumption 
of  cotton  textile  products  in  category  359pt..' 
produced  or  manufactured  m  China  and 
exported  during  the  twelve-month  period 
beginning  on  |une  27,  1985  and  extending 
through  |une  26. 1986.  in  excess  of  1.112.732 
pounds. - 

Textile  products  in  Category  359p».'  which 
are  in  excess  of  the  90-ddy  limit  previously 
established  shall  be  subject  to  this  directive. 

A  description  of  the  textile  categories  in 
tp'ms  of  T.S.L'  S  A.  numbers  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709).  as  amended  on  Apnl  7. 1983  (48  FR 
151751.  May  3.  1983  (48  FR  19924).  December 
14.  1963  (48  FR  55607).  December  30.  1983  (48 
FR  57584).  Apnl  4.  1984  (49  FR  13397).  June  28. 
1984  (49  FR  26622).  luly  16,  1984  (49  FR  28754). 
November  9.  1964  (49  FR  44782).  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
ISC.  553. 

Sincerely. 
Walter  C.  Lenahan. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
ire  Doi.  85-15479  Filed  6-26-85:  8:45  am) 
BUXINOCeOC  3S10-0IMI 


Further  Adjusting  the  Import  Restraint 
Limit  for  Certain  Apparel  Products 
Produced  or  Manufactured  in  Taiwan 

junt-  ^4.  19tto. 

The  Chairman  of  the  Committee  for 
the  iTip'.ementafion  of  Textile 
Agreements  (CITA),  ttnder  the  authority 
contained  in  E.O.  11631  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  tfiective  on  June  28. 1985. 
For  further  information  contact  Eve 
Anderson.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377^212. 

Background 

On  May  9.  1985  a  notice  was 
published  in  the  Federal  Register  (50  FR 
18563)  announcing  that,  pending  further 
consultations  between  the  American 


'  In  C<iti-)(or>  359.  only  IS  l'.S.A  numbers    . 
a,'  aj39.  383.0341.  383.0342.  383  0344.  383.0B.t6. 
■.H3.nB57  383.08S8  383  0859.  383.0961   .1833045 
3*3  3046  383  3047  383  3048.  383  .S4ir.2.  383  5063. 
JJO..TW.7  383  5088.  «nd  383.S(r2. 

-T>»  restraint  limit  hd*  not  bern  adiiiKled  to 
Hi.count  for  any  imports  exported  before  |une  27. 
1<WS 


Institute  in  Taiwan  (AIT)  and  the 
Coordination  Council  for  North 
American  Affairs  (CCNAA).  certain 
charges  were  being  made  to  the  restraint 
limits  established  for  man-made  fiber 
headwear  in  Category  659pt.  (only 
TSUSA  items  703.0510.  703.0520. 
703.0530.  703.0540.  703.0550.  703.0560. 
and  703.1000).  exported  during  1983. 
1984.  and  1985.  to  account  for 
understated  weights  on  the  entry 
documents  for  these  goods  during  1983 
and  1984.  In  consultation  held  May  21. 
1985  .MT  and  CCAA  agreed  to  charge 
the  750.064  pounds  currently  charged  to 
the  1985  limit  for  Category  659pt.  over  a 
three-year  period  beginning  in  1985  and 
extending  through  1987  in  the  following 
amounts:  200.000  pounds  (1985).  275.032 
pounds  (1986)  and  275.032  pounds  (1987). 
Charges  previously  made  to  the  limits 
for  1983  and  1984  will  remain 
unchanged.  Accordingly,  in  the  letter  to 
the  Commissioner  of  Customs  which 
follows  this  notice  the  CITA  Chairman 
requests  a  deduction  of  550.064  pounds 
from  the  charges  made  to  the  1985  limit 
for  Category  659pt.  Appropriate  charges 
will  be  made  to  the  1986  and  1987  limits 
when  import  controls  are  established  for 
those  agreement  periods. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S  A.  numbers  was 
published  in  the  Federal  Register  on 
December  13.  1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3.  1983  (48  FR  19924).  December  14. 

1983  (48  FR  55607).  December  30.  1983 
(48  FR  57584).  April  4.  1984  (49  FR 
13397).  June  2a  1984  (49  FR  26622).  July 
16.  1984  (49  FR  28754).  .November  9. 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  Slates 
Annotated  (1985). 

Waher  C.  Lenahan. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

lune  24. 1985. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
[department  of  the  Treasury:  Washington. 
D.C.  20229 
Dear  Mr.  Commissioner  To  facilitate 
implemenlatiofi  of  the  agreement,  effected  by 
exchange  notes  dated  December  1. 1982.  as 
amended,  concerning  imports  of  cotton,  wool 
and  man-made  fiber  textiles  and  textile 
products  from  Taiwan.  I  request  that, 
effective  on  June  28.  1985.  you  deduct  53a064 
pounds  fnim  charges  made  to  the  limit 
established  in  the  directive  of  December  21. 

1984  for  Category  659pt.  (only  TSUSA  items 
7ai.a510.  703.0520.  703.0530.  703.054a 
703.055a  703.0560.  and  703.1000).  produced  or 
manufactured  in  Taiwan  and  exported  during 
1985. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 


action  falls  withm  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely. 

Walter  C.  Lenahan. 

Chairman.  Committee  for  the  Implementation 

of  Textiles  and  Agreements. 

\VH  Doc.  85-15517  Filed  6-26-85;  8:45  am) 

BIUJNO  COOe  3610-OIMI 

Temporary  Visa  Waiver  for  Certain 
Man-Made  Fiber  Sweater  Jackets 

June  24. 1985. 

On  May  24. 1985  a  notice  was 
published  in  the  Federal  Register  (50  FR 
21485)  announcing  a  temporary  visa 
waiver  procedure  for  certain  man-made 
fiber  sweater  jackets  of  100  percent 
acrylic  heavy  guage  knit  with  knit  pile 
sherpH-style  linings,  visaed  as  sweaters 
in  Categorj"  646. 

The  purpose  of  this  notice  is  to  advise 
the  public  that  a  decision  has  been 
reached  also  to  permit  importers  having 
acrylic  knit  sweater  jackets  with  quilted 
nylon  linings  with  polyester  fiber  filling, 
visaed  as  sweaters  in  Categor>'  646  and 
entered  or  withdrawn  from  warehouse 
for  consumption  in  the  United  States  by 
September  1, 1985.  regardless  of  the  date 
of  export,  but  within  the  limits  of 
existing  quotas,  to  obtain  waivers  of  the 
new  requirement  for  a  Category  635  visa 
by  addressing  requests  to: 
Office  of  Textiles  and  Apparel, 

International  Agreements  and 

Monitoring  Division,  Room  3110.  U.S. 

Department  of  Commerce. 

Washington.  DC.  20230.  Attention: 

Waivers 

The  following  information  should  be 
included: 
Port  of  Entry  (indicating  whether  airport 

or  seaport) 
Name  and  Address  of  Importer 
Name  and  Telephone  Number  of 

Customs  Broker 
Description  of  Merchandise 
Category  and  T.S.U.S.A.  Number 
Quantity  (units  as  set  out  in  the 

T.S.U.S.A.) 
Entry  Number  of  Bill  of  Lading  Number 
Country  of  Origin 
Date  of  Export 
Exporter 

Information  included  in  any  request 
for  a  waiver  is  subject  to  Section  1001  of 
Title  181  of  the  U.S.  Code,  which 
provides  penalties  for  making  false 
statements  to  any  department  of  the 
United  States  Government. 
Walter  C.  Lenahan. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  85-15515  Filed  6-26-85;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

ACTION:  Public  Information  Collection 
Requirem.^nt  Submitted  to  OMB  for 
Review. 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information.  (1)  Type  of 
submission:  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable:  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected,  (4)  Type  of 
Respondent:  (5]  An  estimate  of  the 
number  of  responses;  |6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information:  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 


New 

Armed  Forces  Radio  and  Television 
Service  Audience  Survey 
The  Armed  Forces  Radio  and 
Television  Service  Audience  Survey  will 
be  used  to  obtain  listening  and  viewing 
habits  and  preferences  from  military 
members  and  their  spouses  and  from 
DoD  civilians  and  their  spouses.  As 
programming  availability  and  audience 
size  are  both  increasing  all  over  the 
world  while  manpower  is  decreasing, 
AFRTS  must  determine  the  value  of  its 
current -services  and  look  for  ways  to 
serve  a  more  knowledgeable  and  moble 
audience. 
Public  Individuals 
Responses  22,400 
Burden  hours  7,840 
ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503 
and  Mr.  Daniel  J.  Vitiello,  DoD 
Clearance  Officer,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  Virginia  22202^302, 
telephone  number  (202)  746-0933. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  information  collected 
proposal  may  be  obtained  from  Mr. 
Marc  Dyer,  Armed  Forces  Radio  and 
Television  Service,  American  Forces 
Information  Service,  (OASD(PA)).  The 


Pentagon,  Washington,  DC  20301, 
telephone  (202)  696-5279. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 

Department  of  Defense. 

June  24, 1985. 

(FR  Doc.  85-15389  Filed  6-26-85;  8:45  am) 
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Military  Traffic  Management 
Command,  Directorate  of  Personal 
Property;  Nonuse  and  Disqualification 
Action  Taken  Against  Freight  Carriers 

AGENCY;  Military  Traffic  Management 
Command  (MTMC).  DOD. 

ACTION;  Notice  of  decision  on  a 
procedural  change  relative  to  nonuse 
and  disqualification  action  taken  against 
freight  carriers. 

SUMMARY;  Notice  is  hereby  given  of  a 
procedural  change  regarding  the 
application  and  scope  of  actions  taken 
by  the  Department  of  Defense  (DOD)  to 
discontinue  use  of  carriers  participating 
in  the  movement  of  DOD  freight  and 
personal  property  shipments.  The 
MTMCR  No.  15-1,  Transportation  and 
Travel,  Procedures  for  Disqualifying  and 
Placing  Carriers  in  Nonuse  (12  Dec  84) 
provides  the  basis  for  such  actions. 

All  nonuse  and  disqualification 
actions  taken  against  freight  carriers  by 
Headquarters,  Military  Traffic 
Management  Command  (HQMTMC), 
NfTMC  area  commands  and  DOD 
shippers  will  also  affect  those  carriers' 
participation  in  the  continental  United 
States  line  haul  portion  of  containerized 
personal  property  Direct  Procurement 
Method  (DPM)  shipments,  as  applicable. 
Conversely,  disqualification  actions 
taken  against  personal  property  carriers 
may  be  extended  to  affect  those 
carriers'  participation  in  the  transport  of 
DOD  freight  traffic,  as  applicable. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  Lambert,  HQMTMC,  Attention; 
MT-IN,  5611  Columbia  Pike,  Falls 
Church,  Virginia  22041-5050, 
Telephone;  (703)  756-1887 
or 

Mr.  Frank  Galluzzo,  HQMTMC, 
Attention;  \fr-PP.  5611  Columbia 
Pike,  Falls  Church,  Virginia  22041- 
5050,  Telephone;  (703)  756-1691. 

|ohn  O.  Roach,  II, 

Army  Liaison  Officer  With  the  Federal 

Register. 

[FR  Doc.  85-15456  Filed  6-26-85;  8:45  am] 

BILLING  CODE  3710-08-M 


Department  of  the  Army 

Armed  Forces  Institute  of  Pathology 
Scientific  Advisory  Board;  Closed 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  meeting; 

Name  of  Committee:  Armed  Forces 
Institute  of  Pathology  Scientific  Advisory 
Board. 

Date  of  meeting:  August  5,  1985. 

Time:  0900  hours. 

Proposed  Agenda:  To  complete  the  review 
of  the  Mematopathology  Department. 

This  meeting  is  closed  to  the  public  in 
accordance  with  Title  5.  U.S.C.  552(c)(6). 
For  the  Director. 
lohn  O.  Roach,  II, 

.■\r!ny  Liaison  Officer  With  the  Federal 

Register 

[FR  Doc.  85-15491  Filed  6-26-85;  8:45  am) 
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Corps  of  Engineers,  Department  of 
the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  a  Proposed  Offshore 
Artificial  Production  Island  and  13,000 
Foot  Gravel  Causeway  Located  in 
Prudhoe  Bay  Near  Deadhorse,  AK 

AGENCY:  U.S.  Army  Corps  of  Fngineers, 
DOD. 

ACTION:  Notice  of  Intent  To  Prepare  a 
Draft  Environmental  Impact  Statement 
for  a  Regulation  Action. 

SUMMARY:  1.  ARCO  Alaska, 
Incorporated  has  applied  for 
Department  of  the  Army  authorization 
to  construct  a  750'  X  750'  offshore 
artificial  production  island  and  a  13,000' 
gravel  causeway  located  in  Prudhoe 
Bay.  Approximately  2  million  cubic 
yards  of  gravel  would  be  required  to 
construct  the  island  and  causeway.  The 
purpose  of  the  production  island  would 
be  to  facilitate  the  development  of  the 
Lisburne  hydrocarbon  reservoir.  If 
would  be  designed  to  allow  for  24 
production  wells  and  8  gas  injection 
wells.  The  gravel  causeway  would 
provide  access  to  the  artificial  island 
from  the  west  shore  of  Prudhoe  Bay.  It 
would  also  support  three  pipelines 
which  include  a  flowline  for  production 
fluids,  a  high  pressure  gas  line,  and  a 
conduit  for  electrical  transmission  lines. 

2.  Project  alternatives  to  be 
considered,  in  addition  to  the  proposed 
action,  include  the  construction  of  the 
artificial  island  without  a  causeway,  the 
construction  of  the  island  and  a 
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causeway  with  substantial  breaching, 
and  nu  action. 

3.  The  scope  of  the  DEIS  will  be 
determined  by  reviewing  concerns 
raised  during  meetings,  hearings,  and 
workshops,  and  by  encouraging  and 
seekmg  mvolvement  of  individuals, 
organized  groups,  and  local.  State  and 
Federal  agencies.  These  groups  and 
other  interested  parties  are  invited  to 
actively  participate  in  the  scoping 
process  by  expressing  ideas  and 
concerns  related  to  the  proposed 
project. 

Significant  issues  to  be  analyzed  in 
the  DEIS  will  be  determined  by  the 
ongoing  public  involvement  and  by 
local.  State  and  Federal  agency 
comments.  To  date,  significant  issues 
include  the  individual  and  cumulative 
effects  relating  to  the  loss  of 
anadromous  fish  habitat,  hindrance  to 
anadrumous  fish  migration,  changes  in 
current  and  circulation  patterns  and 
water  quality  (salinity  and  temperature), 
and  coastal  processes. 

4.  Several  scoping  meetings  are 
scheduled  to  be  held  in  various 
locutions  in  the  State  of  Alaska.  These 
meetings  are  scheduled  to  be  held  in 
Anchorage.  Fairbanks.  Barrow. 
Kaktovik.  and  Nuigsuit  during  the  last 
two  weeks  of  August.  Meeting  places, 
dates  and  times  will  be  public  noticed 
by  the  Corps  of  Engineers  at  least  thirty 
days  before  each  meeting. 

5.  At  this  time  it  is  estimated  that  the 
DEIS  will  be  available  to  the  public  on 
May  1.1 986. 

ADONCSS:  Questions  about  the  propused 
action  and  DEIS  can  be  answered  by: 
Mr.  Joseph  F.  Williamson.  Regulatory 
Branch.  U.S.  Army  Corps  of  Engineers. 
Alaska  District.  Post  Office  Box  896. 
Anchorage.  Alaska  99506-0898. 

Duled:  fune  18.  1965. 
(effrey  B.  Slaser. 

Muior.  Corps  uf  Engineers.  Deputy  District 
Engineer  for  Civil  Works. 

|FR  Doc.  85-15469  Filed  6-26-85;  8:45  dm) 

MUJNQ  COOC  37ie-NL-« 


'intent  To  Prepare  an  Envtronmental 
Impact  Statement  for  the  Addition  of  a 
600-Foot  Second  Lock  at  ttie  Lock  and 
Dam  No.  26  (Replacement)  Project, 
Alton.  IL 

aocmcy:  St.  Louis  District.  U.S.  Army 
Corps  of  Engineers.  DoD. 
action:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  for  the 
Addition  of  a  600  Foot  Second  Ix>ck  at 
the  Lock  and  Dam  .No.  26  (Replacement) 
Project.  Alton.  Illinois. 


SUMMARY: 

1.  Proposed  Action 

The  proposed  action  consists  of 
preparing  a  draft  and  final 
environmental  impact  statement 
addressing  the  feasibility  of  constructing 
a  600  foot  second  lock  at  the  Lock  and 
Dam  No.  26  (Replacement)  project  on 
the  Mississippi  River  near  Alton. 
Illinois.  A  second  lock  has  not  been 
authorized  for  construction. 

2.  Background 

In  addition  to  directing  the  U.S.  Army 
Corps  of  Engineers  to  construct  a  new 
Lock  and  Dam  No.  26  with  one  lock  1200 
feet  in  length.  Pub.  L.  95-502  directed  the 
Upper  Mississippi  River  Basin 
Commission  to  prepare  a  comprehensive 
Master  Plan  for  the  management  of  the 
Upper  Mississippi  River  System.  The 
Commission  prepared  this  Master  Plan 
in  cooperation  with  appropriate  Federal, 
state,  and  local  officials  and  submitted  it 
to  Congress  in  January.  1982.  One  of  its 
recommendations  was.  "That  Congress 
immediately  authorize  the  engineering, 
design,  and  construction  of  a  second 
chamber.  600  feet  in  length,  at  Lock  and 
Dam  26."  This  report  also  recommended 
"that  Congress  exempt  the  construction 
of  a  second  chamber  at  Lock  and  Dam 
26  from  further  action  under  the 
National  Environmental  Policy  Act  of 
1969  (Pub.  L.  91-190)." 

As  authorized,  and  presently  being 
constructed.  \^e  project  involves  the 
construction  of  one  1200-foot  lock  and  a 
new  gated  dam  with  9  tainter  gates  and 
an  overflow  dike.  Construction  was 
initiated  in  November  1979  and  is 
approximately  33  percent  complete. 
Public  Law  95-502  stated  that.  "The  lock 
and  dam  .  .  .  shall  be  designed  and 
constructed  to  provide  for  possible 
future  expansion."  Construction  is 
underway  for  the  first  stage  dam  and  is 
expected  to  be  complete  in  September 
1985.  The  next  major  contract,  the  1200- 
foot  lock,  was  awarded  on  28  September 
1984  and  construction  is  underway.  The 
third  stage  of  work  consists  of 
completing  the  remainder  of  the  dam 
and  a  closure  structure  and  is  scheduled 
for  award  in  early  1988. 

Preliminary  engineering  and  design 
must  begin  at  this  lime  in  order  to  be 
able  to  construct  a  second  lock  in  an 
orderly  manner  in  the  third  stage  of 
construction,  should  Congress  authorize 
a  second  lock  by  the  time  the  third  stage 
is  scheduled  to  begin.  If  a  second  lock  is 
not  authorized  by  this  time,  it  would  be 
necessary  to  construct  a  closure 
structure  in  place  of  the  lock.  Savings  of 
approximately  S90  million  could  be 
realized  if  the  second  lock  is  phased  in 
with  ongoing  construction,  instead  of^^ 


adding  if  after  completion  of  the 
authorized  project  with  a  closure 
structure.  Although  authorization  of  a 
second  lock  is  not  assured,  the  St.  Louis 
District.  Corps  of  Engineers  was 
directed  by  the  Director  of  Civil  Works 
on  8  March  1985.  to  proceed  with 
engineering  and  design  of  a  second  lock. 
This  authority  for  design  does  not 
include  preparation  of  plans  and 
specifications  (final  design). 

The  preparation  of  an  environmental 
impact  statement  (EIS)  is  part  of  the 
authorized  engineering  and  design  work. 
The  Upper  Mississippi  River  Basin 
Commission's  "Master  Plan" 
recommended  that  the  second  lock  be 
exempted  from  the  National 
Environmental  Policy  Act.  However, 
since  Congress  has  not  adopted  this 
recommendation,  the  Corps  of  Engineers 
is  required  to  comply  with  the 
requirements  of  this  Act. 

3.  Alternatives 

The  Upper  Mississippi  River  Basin 
Commissions  "Master  Plan"  is  the  plan 
formulation  document  which  identifies 
those  alternatives  evaluated  prior  to 
recommending  a  600  foot  second  lock. 
The  environmental  impact  statement 
will  include  a  discussion  of  these 
alternatives. 

4.  Scoping  Process 

a.  Public  Involvement:  We  are  inviting 
the  participation  of  affected  Federal, 
state,  and  local  agencies  and  other 
interested  organizations  and 
individuals.  The  scoping  process,  as 
outlined  by  the  Council  of 
Environmental  Quality  (29  November 
1978).  will  be  a  continuous  ongoing 
process  throughout  the  preparation  of 
this  environmental  impact  statement. 
Public  meetings  will  be  held  in  St.- Paul, 
Minnesota;  Rock  Island.  Illinois:  and  St. 
Louis.  Missouri. 

b.  Siiinificant  Issues:  Significant 
issues  include  the  analysis  of  impacts 
and  the  level  of  mitigation  attributed  to 
the  construction  of  a  600  foot  second 
lock. 

c.  Lead  Agency:  The  St.  Louis  District. 
U.S.  Army  Corps  of  Engineers  is  the  lead 
agency  responsible  for  the  preparation 
of  the  environmental  impact  statement. 

d.  Environmental  Review  and 
Consultation  Requirements:  The 
completed  draft  environmental 
statement  will  be  distributed  to  the 
appropriate  Federal,  state,  and  local 
agencies,  and  representatives  of 
interested  groups  and  individuals.  It  will 
contain  records  of  compliance  with 
appropriate  laws  and  regulations. 
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5.  Scoping  Meetings 

Scoping  meetings  will  be  scheduled 
with  Federal,  state,  and  local  agencies 
throughout  the  preparation  stages  of  this 
environmental  impact  statement. 

6.  Draft  Environmental  Impact 
Statement 

The  DEIS  is  scheduled  to  be  complete 
in  May  1986.  j 

ADDRESS:  Questions  about  the  proposed 
action  should  be  addressed  to:  Mr. 
Owen  D.  Dull.  Chief.  Environmental 
Analysis  Branch,  U.S.  Army  Engineer 
District,  St.  Louis,  210  Tucker  Blvd., 
North,  St.  Louis,  MO  63101-1986, 
Commercial  Phone:  (314)  263-5711.  (FTS) 
273-5711. 

Dalfd:  June  20. 1985. 
Gary  D.  Beech, 

Colonel.  Corps  of  Engine^.  District 
Engineer. 
|KR  Doc.  85-15470  Filed  6*26-85;  8:45  am) 

BILLIMO  CODE  3710-55-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 


ti;'l 


SUMMARY:  The  Deputy'Under  Secretary 
for  Management  in\  ites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  )uly  29. 
1985. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Desk  Officer,  Department  of 
Education.  Office  of  Management  and 
Budget,  726  Jackson  Place,  NVV.,  Room 
3208,  New  Executive  Office  Building. 
Washington,  D.C.  20503.  Requests  for 
copies  of  the  proposed  information 
collection  request  should  be  addressed 
to  Margaret  B.  Webster,  Department  of 
Education,  400  Maryland  Avenue,  SW„ 
Room  4074.  Switzer  Building, 
Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Margaret  B.  Wehst.^r.  (202)  426-7304. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 


waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  Slate  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Deputy  Under  Secretary  for 
Management  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  the 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Agency  form 
number  (if  any);  (4)  Frequency  of  the 
collection:  (5)  The  affected  public;  (6) 
Reporting  burden:  and/or  (7) 
Recordkeeping  burden;  and  (8)  Abstract. 

OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  June  24. 1985. 
Linda  M.  Combs, 

Deputy  Under  Secretary'  for  Management. 

Oftlce  of  Postsecondary  Education 

Type  of  Review  Requested;  New 

Title:  Performance  Report  for  the  Talent 
Search.  Upward  Bound  and 
Educational  Opportunities  Centers 
Programs 

Agency  Form  Number:  ED  366,  ED  712 
and  ED  896 

Frequency:  Annually 

Affected  Public:  State  or  local 
governments;  Non-profit  institutions: 
Small  businesses  or  organizations 

Reporting  Burden:  Responses:  620 
Burden  Hours:  3,100 

Recordkeeping  Burden:  Recordkeepers: 
0:  Burden  Hours:  0 
Abstract:  The  performance  report  is 

used  to  collect  data  and  narrative 

information  from  grantees  to  provide 

programmatic  and  fiscal  information  to 

comply  with  regulatory  requirements. 

Type  of  Review  Requested:  Extension 

Title:  Fiscal  Operations  Report  and 
Application  to  Participate  in  the 
National  Direct  Student  Loan, 
Supplemental  Education  Opportunity 
Grants  and  College  Work-Study 
Program  (Electronic  Transfer- 
Gateway) 

Agency  Form  Number:  ED  646-1 

Frequency;  Annually 

Affected  Public:  Postsecondary 
Institutions 

Reporting  Burden:  Responses:  800: 
Burden  Hours:  3.200 

Recordkeeping  Burden:  Recordkeepers: 
800:  Burden  Hours:  20,296 


Abstract:  Federal  regulations  require 
an  institution  to  apply  and  subsequently 
report  the  expenditures  for  the  campus- 
based  programs  on  an  annual  basis.  The 
data  collected  is  used  to  calculate  the 
need  of  the  reporting  institutions 
annually. 

Type  of  Review  Requested:  Revision 
Title:  Guarantee  Agency  Quarterly/ 

Annual  Report 
Agency  Form  Number:  ED  1130 
Frequency:  Quarterly;  Annually 
Affected  Public:  State  or  local 

governments 
Reporting  Burden:  Responses:  300: 

Burden  Hours:  360 
Recordkeeping  Burden:  Recordkeepers: 

60:  Burden  Hours:  2.200 

Abstract:  The  Guarantee  Agency 
Quarterly/Annual  Report  is  submitted 
by  60  agencies  operating  student  loan 
insurance  programs  under  agreement 
with  the  Department  of  Education.  The 
reports  are  used  to  evaluate  agency 
operations,  to  make  payments  to 
agencies  as  authorized  by  law,  and  to 
make  reports  to  Congress  and  others. 

[PR  Doc.  85-15442  Filed  6-26-85:  8:45  am] 

BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Final  Consent  Order  With  Atlantic 
Richfield  Co. 

AGENCY:  Economic  Regulatory 
Administration,  Energy. 
action:  Final  action  on  proposed 
consent  order. 

SUMMARY:  The  Administrator  of  the 
Economic  Regulatory  Administration 
(ERA)  has  determined  that  a  proposed 
consent  order  between  the  Department 
of  Energy  (DOE)  and  Atlantic  Richfield 
Company  (ARCO)  shall  be  made  final  as 
proposed.  The  consent  order  resolves, 
with  certain  exceptions,  matters  relating 
to  ARCO's  compliance  with  the  federal 
price  and  allocation  regulations  for  the 
period  January  1, 1973  to  January  28, 
1981.  ARCO  will  pay  to  the  DOES65.7 
million,  plus  interest  from  the  date  of 
execution  of  the  proposed  consent  order. 
Persons  claiming  to  have  been  harmed 
by  ARCO's  alleged  overcharges  will  be 
able  to  present  their  claims  for  refunds 
in  an  administrative  claims  proceeding 
before  the  Office  of  Hearings  and 
Appeals  (OHA).  The  decision  to  make 
the  ARCO  consent  order  final  was  made 
after  a  full  review  of  written  comments 
from  the  public  and  oral  testimony 
received  in  a  public  hearing. 


!6604 


Federal  Register  /  Vol.  50.  No.  124  /  Thursday.  June  27.  1985  /  Notices 


FOM  FURTHER  INFORMATION  CONTACT: 

Emily  E.  Sommers.  Economic  Regulatory 
Ailministralion.  1000  Independence 
Avenue.  S\V  .  Washington.  DC.  20585. 
(202) 252-6r_' 

SUPPLEMCNTARY  INFORMATION: 
I  Introduction 

II.  Ct>mments  Received 

III.  Analysis  of  Comments 

IV.  Decision 

I.  Introduction 

On  March  1  1985.  ERA  issued  a  notice 
iinnouncing  a  proposed  consent  order 
between  DOE  and  ARCO  which,  with 
certain  exceptions,  would  resolve 
matters  relating  to  ARCO's  compliance 
with  federal  petroleum  price  and 
allocation  regulations  for  the  period 
January  1. 197;j  to  January  28. 1981.  50 
I-'R  8366  (March  1. 1985).  The  proposed 
order,  which  requires  ARCO  to  pay 
S65.7  million.'  is  for  the  settlement  of 
ARCOs  potential  liability  forS66 
million  in  alleged  overcharges  plus 
attributable  interest.  The  March  1  notice 
provided  in  detail  the  basis  for  ERA's 
preiiminarv  view  that  the  settlement 
was  favorable  to  the  government  and  in 
the  public  interest.  The  notice  solicited 
written  comments  from  the  public 
relating  to  the  adequacy  of  the  terms 
and  conditions  of  the  settlement,  and 
whether  the  settlement  should  be  made 
final.  The  notice  also  announced  a 
public  hearing  for  the  purpose  of 
receiving  oral  presentations  on  the 
settlement.  That  hearing  was  held  on 
April  4. 1985. 

II.  Comments  Received 

ERA  received  seven  written 
comments  with  two  comments  filed  after 
the  April  1. 1985  deadline.- Two  oral 
presentations  were  given  at  the  April  4. 
1985  hearing.  All  written  and  oral 
comments  were  considered  in  making 
the  decision  as  to  whether  or  not  the 
proposed  consent  order  be  made  final. 

The  written  and  oral  comments  can  be 
divided  into  two  subject  categories.  One 
category  consists  of  three  comments 
that  addressed  the  ultimate  disposition 
or  distnbution  of  the  ARCO  settlement 
funds.  The  other  category  includes  two 
comments  directed  at  the  adequacy  of 
the  settlement  amount.  Each  of  the  two 
remaining  comments  address  both 
subject  categories. 


'  ARCO  deposited  S65.7  million  in  sn  mtcresl 
tH-bnng  e'lcrow  account  on  the  dd\  the  pri>p«)»ed 
consent  order  was  executed  The  S6o.7  million,  plus 
inlrresl  accrued  while  in  the  cscrom  jccounl.  will 
Im-  disbursed  to  DOE  within  30  days  of  publication 
of  this  notice.  The  interest  accrued  as  of  June  15. 
I<W5  IS  approximately  S1.9  million. 

'One  individual  provided  a  copy  uf  a  court 
complaint  Piled  against  AKCO  by  some  of  ARCO's 
purchasers:  however,  the  individual  did  not 
rtimme nt  on  the  ARCO  conseni  order 


Comments  were  received  from  the 
following  groups  or  individuals  that 
expressed  views  on  the  ultimate 
disposition  of  the  funds  to  be  paid  by 
ARCO  pursuant  to  the  settlement: 
Attorneys  General  for  Arkansas. 

Delaware.  Iowa.  Kansas.  Louisiana. 

North  Dakota.  Rhode  Island  and  West 

Virginia. 
Attorney  General  of  Texas    . 
ARCO  Distributors  Group 

The  comments  submitted  by  these 
parties  did  not  address  the  basis  of  the 
settlement  or  adequacy  of  the  settlement 
amount,  but  only  offered  suggestions  on 
the  distribution  of  the  settlement  funds 
that  were  different  from  the  consent 
order  provisions  requiring  disbursement 
through  OHA  administrative  claim 
proceedings. 

The  two  comments  that  addressed  the 
basis  and  adequacy  of  the  proposed 
settlement  were  submitted  by: 
Air  Transport  Association.  Washington, 

DC. 
Controller.-  State  of  California 
These  commenters  raised  questions 
concerning  the  adequacy  of  the  amount 
of  funds  to  be  paid  by  ARCO  and  the 
method  by  which  ARCO's  liability  had 
been  calculated  by  ERA. 

The  two  comments  that  addressed 
both  the  distribution  of  the  settlement 
funds  and  the  adequacy  of  the 
settlement  were  submitted  by: 
Minnesota  Department  of  Energy  and 

Economic  Development 
Philadelphia  Electric  Company:  National 

Freight.  Inc.;  RJG  Cab.  Inc.;  Geraldine 

H.  Sweeney 

III.  Analysis  of  Comments  * 

The  March  1  notice  solicited  written 
comments  and  provided  for  a  public 
hearing  to  enable  the  ERA  to  receive 
information  from  the  public  relevant  to 
the  decision  whether  the  proposed 
consent  order  should  be  finalized  as 
proposed,  modified  or  rejected.  To 
ensure  greater  public  understanding  of 
the  basis  for  the  proposed  settlement, 
the  March  1  notice  provided  detailed 
information  regarding  ARCO's  alleged 
overcharge  liability  and  the 
considerations  that  went  into  the 
government's  preliminary  agreement 
with  the  proposed  terms.  This  expanded 
settlement  information  enabled  the 
public  to  address  more  specifically  the 
areas  in  which  questions  or  concerns 
may  have  existed. 

Some  comments,  relating  to  the 
ultimate  distribution  of  the  funds  if  the 
ARCO  consent  order  is  finalized,  were 
not  germane  to  the  basis  or  adequacy  of 
the  settlement.  The  distribution  of  the 
settlement  funds  will  be  the  subject  of  a 
separate  administrative  proceeding 


conducted  by  the  Office  of  Hearings  and 
Appeals  (OHA).  to  be  initiated  shortly 
after  publication  of  this  notice.  This  is 
consistent  with  ERA's  general  policy 
that  the  Subpart  V  procedures  of  10  CFR 
Part  205,  are  best  suited  for  cases  such 
as  ARCO  where  ERA  could  not  readily 
identify  the  injured  parlies  or  their 
relative  amount  of  economic  harm. 
Comments  on  the  actual  disbursement 
of  the  monies  will  not  be  addressed 
here,  but  will  be  referred  to  OHA  for 
consideration  in  the  ARCO  consent 
order  claims  proceeding. 

Among  the  concerns  that  ERA  had  in 
seeking  public  comment  on  the  proposed 
settlement  was  the  need  to  address 
ARCO's  actual  financial  liability 
resolved  by  this  proposed  consent  order, 
and  to  explain  the  difference  between 
"overcharges"  and  "cost  violations  ".  As 
discussed  more  fully  in  the  March  1 
notice,  as  well  as  this  notice.  ARCO's 
S806  million  in  alleged  cost  violations 
identified  by  ERA  are  not  the  equivalent 
of  overcharges.  These  cost  violations 
yielded  overcharges  of  only  $29  million, 
excluding  interest.  It  is  this  overcharge 
amount  plus  attributable  interest  which 
is  the  true  maximum  amount  of  ARCO's 
liability  for  the  S806  million  in  alleged 
cost  violations. 

Several  commenters  questioned  the 
settlement  analysis  and  preliminary 
conclusions  set  forth  in  the  March  1 
notice.  These  comments  were  carefully 
reviewed  and  are  discussed  below. 

The  Air  Transport  Association;  the 
State  of  California;  the  Minnesota 
Department  of  Energy  and  Economic 
Development;  and  Philadelphia  Electric 
Company,  National  Freight.  Inc..  RJG 
Cab.  Inc..  and  Geraldine  H.  Sweeney,  in 
a  joint  comment,  indicated  that 
notwithstanding  the  substantial  amount 
of  information  provided  in  the  March  1 
notice,  they  still  lacked  sufficient 
information  upon  which  to  base  a 
judgment  as  to  whether  the  settlement 
amount  was  adequate.  Those  comments 
generally  expressed  concern  that 
ARCO's  total  maximum  exposure  as 
calculated  by  DOE  and  identified  in  the 
March  1  notice  seemed  small  in  light  of 
the  total  alleged  cost  overstatements  of 
over  eight  hundred  million  dollars,  and 
that  the  basis  for  DOE's  reduction  in 
alleged  crude  oil  overcharges  on 
unaudited  properties  was  insufficiently  -•■ 
explained.  However,  even  in  response  to 
specific  questions  at  the  public  hearing, 
no  commenter  identified  or  provided 
any  additional  specific  information  that 
contradicted  ERA's  preliminary 
conclusions. 

In  the  March  1  notice.  ERA  sought  to 
provide  the  maximum  amount  of 
information  possible.  Statutory 
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constraints  on  the  release  of  proprietary 
data  received  from  ARCO  in  the  course 
of  the  audit  and  the  need  to  avoid 
hindering  the  prosecution  of 
enforcement  actions  against  other  firms 
placed  some  limitations  on  the 
disclosure  of  information  concerning  the 
enforcement  actions  resolved  by  the 
proposed  settlement.  However,  a  further 
review  of  the  scope  of  disclosure  in  the 
March  1  notice  has  resulted  in  ERA's 
continued  belief  that  the  March  1  notice 
provides  sufficient  information  to  assess 
its  adequacy  and  the  most  information 
possible  consistent  with  all  of  ERA's 
obligations  and  needs.  This  conclusion 
is  reinforced  by  the  inability  of  those 
who  made  comments  on  the  point  to 
identify  any  additional  specific 
information  that  might  be  helpful. 

As  indicated  in  the  March  1  notice, 
allegations  that  ARCO  claimed 
excessive  amounts  of  costs  are  to  be 
distinguished  from  allegations  that  these 
excessive  costs  resulted  in  overcharges 
on  a  dollar-for-doUar  basis  in  ARCO's 
sales  of  petroleum  products.  The  former 
seek  accounting  adjustments  necessary 
to  calculate  accurate  maximum  lawful 
prices.  The  latter  allege  the  charging  of  a 
price  in  excess  of  that  maximum  lawful 
price.  Since  ARCO  had  substantial 
amounts  of  cost  increases  that  it  could 
have  lawfully  recovered  but  did  not 
("banks  of  unrecovered  costs"  or 
"banks"),  even  after  substantial 
reductions  of  its  claimed  cost  increases, 
the  prices  charged  by  ARCO  for  covered 
petroleum  products  during  the  period  of 
controls  would,  in  many  instances,  have 
been  justified  by  the  remaining 
available  costs,  even  if  such  reductions 
had  been  made.  This  accounts  for  the 
sizable  differences  in  the  amount  of 
alleged  cost  violations  and  the  amount 
of  overcharges  resulting  from  those 
violations. 

As  explained  in  the  March  1  notice, 
ERA  determined  what  it  believed  to  be 
ARCO's  correct  amounts  of  cost 
increases  and  then  compared  these 
costs,  on  a  monthly  basis,  with  the 
amounts  of  increased  costs  that  ARCO 
actually  recovered  through  price 
increases  above  the  May  15, 1973  level. 
The  result  was  the  maximum  amount  of 
overcharges  attributable  to  ARCO  if  the 
government  eventually  prevailed  on  all 
of  the  various  issues  regarding  the 
correct  amount  of  ARCO's  cost 
increases. 

One  commenter,  the  State  of 
California,  questioned  the 
appropriateness  of  considering  ARCOs 
banks  in  calculating  the  overcharge 
liability  resulting  from  the  alleged 
violations  and  incorporated  by  reference 
the  comments  previously  submitted  by 


California  and  several  other  states  on 
the  proposed  consent  order  with  Mobil 
Corporation.  The  comments  correctly 
noted  that  there  is  a  difference  between 
the  DOE'S  method  of  assessing  ARCO's 
regulatory  compliance  and  resulting 
potential  overcharge  liability  as  outlined 
in  the  March  1  notice  and  the  analysis 
sometimes  used  in  Subpart  V 
proceedings  by  OHA  for  determining  the 
extent  to  which  overcharges  were 
absorbed  by  the  first  purchaser,  i.e.,  the 
amount  of  harm  incurred  by  a  purchaser 
who  may  have  paid  an  excessive  price 
but  who  subsequently  had  an 
opportunity  to  "pass  through"  some  or 
all  of  that  excess  upon  reselling  the 
product.  The  commenters  seem  to 
assume  that  these  two  analytical 
processes  should  be  the  same.  The  two 
approaches  are  not  the  same.  In  fact,  the 
processes  must  be  different  because 
they  serve  different  purposes. 

Subpart  V  proceedings  are  designed 
to  determine  the  amount  of  economic 
injury  which  potentially  overcharged 
customers  may  have  absorbed.  In  these 
proceedings,  refiners  making  claims 
particularly  have  urged  OHA  to 
consider  their  "banks"  of  unrecouped 
costs  as  evidence  conclusively 
demonstrating  that  they  were  injured  by 
the  full  measure  of  overcharges  they 
incurred.  OHA  has  consistently 
maintained  that  the  absence  of  banks 
simply  shows  that  all  cost  increases  by 
a  firm  (whether  lawful  or  consisting  of 
overcharges)  were  passed  on.  and  that 
the  mere  presence  of  banks  means  that 
only  some  cost  increases  (whether 
lawful  or  whether  the  result  of 
overcharges)  were  not  recovered  as 
calculated  under  the  regulatory  scheme. 
In  a  number  of  cases  OHA  has  found 
that  lawful  cost  increases  and  alleged 
overcharges  incurred  by  a  purchaser 
were  commingled  and  lost  their  identity. 
Accordingly,  in  the  context  of  a 
proceeding  conducted  to  make  an 
equitable  distribution  of  refunds,  the 
mere  fact  that  a  refiners'  banks 
exceeded  the  amount  it  was 
overcharged  would  not  demonstrate  the 
extent  to  which  the  refiner  had  been 
harmed. 

OHA  performs  this  analysis  of  banks 
and  cost  passthroughs  in  an  effort  to 
assure  that  first  purchasers  who  are  not 
end-users  do  not  reap  the  benefits  of 
consent  orders  at  the  expense  of  other 
persons  who  were  economically  injured 
further  along  in  the  distribution  chain.  In 
fact,  if  the  mere  existence  of  banks  were 
proof  that  overcharges  had  been 
absorbed,  each  firm  in  the  distribution 
chain  that  had  such  banks  could  each 
assert  that  they  had  absorbed  the  same 
overcharges. 


In  contrast,  the  liability  phase  of  the 
enforcement  process,  whether  through 
litigation  or  settlement,  assesses 
potential  overcharge  liability  in  the 
context  of  the  refiner  pricing  regulations 
which  were  in  effect  during  the  period  of 
price  controls.  From  an  enforcement 
standpoint  the  principal  question  is  the 
degree  to  which  overcharges  were 
committed  by  the  seller,  not  the 
distribution  of  that  harm  throughout  the 
purchasing  distribution  chain,  as  is  the 
case  in  Subpart  V  proceedings. 

Finally,  one  commenter  expressed  the 
view  ARCO  should  be  required  to 
withdraw  from  Atlantic  Richfield  Co.  & 
National  Helium  Co.  v.  Department  of 
Energy.  C.A.  No.  84-190  (D.  Del.):  In  Re 
The  Department  of  Energy  Stripper  Well 
Exemption  Litigation,  M.D.L.  No.  378  (D. 
Kansas):  and  Diamond  Shamrock 
Refining  &  Marketing  Co.  v.  Standard 
Oil  Co.  V.  Department  of  Energy,  C.A. 
No.  C2-84-1432  (S.D.  Ohio),  or  to  reduce 
its  crude  oil  costs  to  take  into  account 
any  money  it  may  receive  from  those 
cases.  Pursuant  to  paragraph  501  (b)  and 
501(d)  of  the  consent  order,  the  Stripper 
Well  Exemption  Litigation  and  the 
Diamond  Shamrock  litigation,  both 
involving  stripper  well  overcharges,  are 
excluded  from  the  scope  of  the  consent 
order.  In  fashioning  a  consent  order  to 
resolve  a  company's  compliance  with 
the  federal  petroleum  price  and 
allocation  regulations.  DOE  assesses  a 
company's  liability  based  upon  DOE's 
audit  findings  and  enforcement 
allegations.  The  settlement  includes  no 
consideration  for  potential  recoveries  or 
payments  by  ARCO  in  any  pending 
proceeding  excluded  from  the  consent 
order,  nor  does  it  include  consideration 
for  additional  payments  ARCO  may 
have  to  make  in  an  action  not  brought 
by  DOE.  Any  attempt  to  assess  such 
exposure  or  recovery  with  respect  to 
ARCO  is  far  too  speculative. 

The  review  and  analyis  of  all  the 
written  and  oral  comments  did  not 
provide  any  information  that  would 
support  the  modification  or  rejection  of 
the  proposed  consent  order  with 
ARCO. ^Accordingly,  ERA  concludes 


■■"However.  ARCO  did  ajEree  to  modifications  of 
paragraph  601.  Reporting.  Recordkeeping 
Requirements  and  Confidentiality.  The  revised 
paragraph  601  provides  that  ARCO  retain  records 
containing  sales  volume  and  customer  identification 
dalu  for  a  period  of  at  least  six  months  after 
payment  to  DOE  of  the  settlement  funds  and.  if 
requested,  that  ARCO  make  that  information 
available  to  DOE  to  assist  DOE  in  distributing  the 
settlement  monies.  Accordingly,  the  Consent  Order 
provisions  are  consistent  with  the  requirements  of 
the  recordkeeping  rule.  10  CFR  210.1.  which  was 
amended  after  the  consent  order  terms  were 
negotiated  (50  VR  4957  (Feb.  5. 1985). 
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thut  the  consent  order  is  in  tho  piiMic 
inlirt'St  and  should  he  made  fin;tl. 

IV.  Decision 

By  this  notice.  ?nd  pursuant  to  10  CFR 
205.199).  the  proposed  consent  order 
brtween  ARCO  and  DOE  execulrd  on 
|;iniiary  23,  1965  is  made  a  final  order  of 
the  Department  of  Enerj<>.  effective  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

Issued  in  Washington.  D.C.  on  lune  ia 

Milton  C.  Lorenz. 

Spraal  Counsel.  Economic  Rv^ulutory 

.Uimnistmiion. 

iFR  Doc  85-154.:-  Filed  6-26-«3;  8:4.'->  am\ 

•tU.INO  COOC  MSO-01-M 


Federal  Energy  Regulatory 
Commission 

I  Docket  No  RP85-16S-O0OI 

Distrigas  of  Massachusetts  Corp.; 
Tariff  Filing 

June  24. 1905. 

Take  notice  that  on  June  19,  1965. 
Distrigas  of  Massachusetts  Corporation 
(DOMAC)  tendered  for  filing  Original 
Sheet  Nos.  8  and  9  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1. 

The  filing  provides  for  the  recovery  of 
unrecovered  purchased  LNG  costs 
resulting  from  the  failure  or  refusal  of 
certain  of  DO.MAC's  customers  to  take 
or  pay  for  their  pro  rata  share  of  each 
cargo  of  LNG  imported  between  April  1 
and  Septe.mber  30. 1985.  The 
unrecovered  purchased  LNG  costs 
created  by  customers"  refusal  to  make 
their  contractual  purchases  shall  equal 
the  difference  between  the  amounts 
payable  under  DOMAC  s  GS-1  Rate 
Schedule  and  the  proceeds,  less  out-of- 
pocket  costs,  from  the  sale  of  the  L.NG 
under  temporary  certificate 
authorization.  DOMAC  shall  assign 
these  unrecovered  LNG  costs  directly  to 
the  customer  that  refuses  tendered 
contract  volumes  to  the  extent  that  such 
customer  is  responsible  for  the 
underrecovery.  Customers  that  take 
their  full  contract  volumes  on  a  cargo 
basis  will  be  assigned  no  unrecovered 
purchased  L.NG  costs. 

DOMAC  requests  that  the  proposed 
tariff  sheets  become  effective  without 
refund  obligation  30  days  from  the  date 
of  the  filing. 

A  copy  of  this  filing  is  being  served  on 
all  affected  parties  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  Srtid  filing  should  file  a  motion  to 


intf.'-vene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
.North  Capitol  Street.  N.E..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rtiles  of 
Practice  and  Procedure  (18  CFR  3^5.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  luly  3. 1985 
F'rotnsts  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
hot  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Scvri'Uiry. 

|FR  D<x;.  85-15448  Filed  0-26-85:  H;45  ani| 
BILLING  COOC  >717-«1-M 


{Project  Mo.  7512-0031 

Granite  Associates;  Surrender  of 
Preliminary  Permit 

|une  24. 1985. 

Take  notice  that  Granite  Associates. 
Permittee  for  the  Granite  Power  Project 
No.  7512.  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminar>'  permit  for  Project  No.  7512 
was  issued  Mdv  11. 1984.  and  would 
have  expired  October  31. 1985.  The 
project  would  have  been  located  on 
Granite  Creek  in  King  County, 
Washington. 

The  Permittee  filed  the  request  on 
June  7. 1985,  and  the  preliminary  permit 
for  Project  No.  7512  shall  remain  in 
effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  385.2007.  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4.  may  be  filed  on 
the  next  business  day. 

Kenneth  F.  Plumb. 

Se(  rptury. 

[FR  Doc.  85-l.=>449  Filed  6-26-85;  8:45  am| 

BNJJNQ  COCe  (717-01-11 


I  Docket  Nos.  TAe5-2-2«-0O0  and  TA85-2- 
26-0011 

Natural  Gas  Pipeline  Company  of 
America;  Change  in  Rates 

June  24. 1985. 

Take  notice  that  on  June  19. 1985. 
Natural  Gas  Pipeline  Company  of 


America  (Natural)  tendered  for  filing  as 
part  of  lis  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  the  below  listed 
tariff  sheets  to  be  effective  July  1. 1985: 
Siilistituti-  Fiflh-jMRht  Revised  Shpcl  .\ii  5 
Sul»sliluli.'  1  wenly-fiflh  Revised  Sheet  No.  5A 

Natural  stales  that  the  purpose  of  the 
instant  filing  is  to  implement  a  9.58C  per 
MMBtu  decrease  in  the  commodity 
component  of  its  sales  rates  effective 
July  1,  1985.  The  rate  decrease  is  the 
result  of  its  exercise  of  market  out 
clauses  and  other  gas  purchase  contract 
provisions  under  certain  of  its  gas  '*! 

purchase  contracts.  The  rate  reduction 
refiects  the  effect  of  a  market  out  price 
of  S2.50  per  MMBtu  which  will  become 
effective  on  July  1, 1985.  This  market  out 
price  is  fuither  reduced  by  the  amount  of 
any  associated  transportation  costs  per 
MMBtu  incurred  by  Natural  to  receive 
such  supply  into  its  pipeline  system. 

Natural  slates  that  the  filing  is  based 
on  the  projected  purchase  mix 
underlying  its  most  recent  PGA  filing 
which  was  approved  to  be  effective 
March  1.  1985,  in  an  order  issued  by  the 
Commission  on  May  21. 1985.  at  Docket 
Nos.  TA85-1-26.  ft  al.  No  changes  to 
producers  under  contracts  in  which 
market  out  rights  were  exercised. 
Natural  requests  waiver  of  the 
Commissions  regulations  and  section  18 
(PGA)  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1  to  the  extent 
required  to  permit  the  tariff  sheets  to 
become  effective  on  July  1. 1985. 

A  copy  of  this  filing  has  been  mailed 
to  Natural's  jurisdictional  customers  and 
to  interested  state  regulatory  agencies. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
.^85.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  July  3. 1985. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Dor.  85-1.5451  Filed  6-26-85;  8:45  am) 
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(Docket  No.  RP82-10-012) 

Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco,  Inc.;  Revisions  to 
Rate  Schedule 


Iiini-  24.  \9Hb. 

Take  notice  that  on  June  17. 1985. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco.  Inc.  (Tennessee) 
tendered  for  filing  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  1,  to  be  effective  July  1. 
1985: 

Third  Revised  Sheet  No. 87 
Fourth  Revised  Sheet  No.  88 

Tennessee  slates  that  the  purpose  of 
the  revised  tariff  sheets  is  to  revise  its 
Rate  Schedule  IT  in  three  major 
respects:  (1)  Provide  that  Tennessee 
may  charge  a  transportation  customer 
for  the  FERC  filing  fees  associated  with 
the  service:  (2)  provide  that  Tennessee 
can  recover  any  third-party  charges 
which  it  incurs  in  rendering 
transportation  service;  and  (3)  to  state 
the  fuel  factor  applicable  to  those 
services. 

Tennessee  slates  that  it,  the 
Commission  Staff,  and  active 
intervenors  agree  that  the  last  revision 
mentioned  above  moots  an  issue  related 
to  the  IT  Rate  Schedule  which  is 
currently  pending  before  the 
Commission  on  exceptions  to  an  Initial 
Decision  issued  in  Docket  No.  RP80-97, 
et  a/..  25  FERC  !!  63.052  (1983). 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Commission,  825  North  Capitol 
Street,  NE.,  Washington.  D.C.  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  July  3. 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb,  | 

Secretary: 
jFR  Doc.  85-15452  Filed  6-2B-8S;  8:45  am) 
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[Docket  Nob.  TA85-2- 17-000  and  TA8S-2- 
17-001) 

Texas  Eastern  Transmission  Corp.; 
Proposed  Ctianges  in  FERC  Gas  Tariff 

June  24. 1985. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  June  19, 1985  tendered  for 
filing  as  a  part  of  its  FERC  Gas  Tariff. 
Fourth  Revised  Volume  No.  1,  and 
Original  Volume  No.  2.  six  copies  each 
of  the  following  tariff  sheets: 

Fourtli  Revised  Volume  No.  1 

Revised  Seventy-third  Revised  Sheet  No.  14 

(.T  pages) 
Revised  Seventy-third  Revised  Sheet  No.  14A 
Revised  Seventy-third  Revised  Sheet  No.  14B 
Revised  Seventy-third  Revised  Sheet  No.  14C 
Revised  Seventy-third  Revised  Sheet  No.  14D 
Revised  Twelfth  Revised  Sheet  No.  14E 

Original  Volume  No.  2 

Nineteenth  Revised  Sheet  No.  235 
Eleventh  Revised  Sheet  No.  241 
Twentieth  Revised  Sheet  No.  322 

The  above  tariff  sheets  are  being 
issued  pursuant  to  section  23.  Purchased 
Gas  Cost  Adjustment,  and  Section  27, 
Electric  Power  Cost  (EPC)  Adjustment, 
contained  in  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff.  These  sheets  are  also  being 
issued  pursuant  to  Article  XI.  Staten 
Island  LNG  Facility,  contained  in  the 
Stipulation  and  Agreement  in  Docket 
No.  RP78-87  approved  by  Commission 
order  issued  April  4. 1980. 

The  changes  proposed  consist  of: 

(1)  A  PGA  increase  of  S.262/dth  in  the 
demand  component  of  Texas  Eastern's 
rates  and  a  decrease  of  S.1006/dth  in  the 
commodity  component  pursuant  to 
Section  23  of  Texas  Easterns  tariff 
based  on  a  net  decrease  in  the  projected 
cost  of  gas  purchased  from  producers 
and  pipeline  suppliers  and  a  negative 
balance  in  Account  191  as  of  April  30, 
1985: 

(2)  Projected  Incremental  Pricing 
Surcharges  for  the  period  July.  1985 
through  January.  1986.  pursuant  to 
Section  23  of  Texas  Eastern's  tariff  and 
the  Commission's  regulations;  and 

(3)  A  change  in  rates  for  sales  and 
transportation  services  pursuant  to 
section  27  of  Texas  Eastern's  tariff  to 
reflect  the  projected  annual  electric 
power  cost  incurred  in  the  operation  of 
transmission  compressor  stations  with 
electric  motor  prime  movers  for  the  12 
months  beginning  July  1, 1985  and  to 
reflect  the  EPC  surcharge  which  is 
designed  to  clear  the  latest  balance  in 
the  Deferred  EPC  Account  as  of  April  30. 
1985. 

(4)  A  decrease  in  rates  under  Rate 
Schedule  SS  based  upon  a  decrease  in 


actual  costs  incurred  in  operating  and 
maintaining  the  Staten  Island  LNG 
facility  for  the  twelve  month  period 
ended  February  28, 1985,  pursuant  to  the 
provisions  of  Article  XI  of  the  RP78-87 
Stipulation  and  Agreement. 

"Texas  Eastern  is  making  this  tracking 
filing  earlier  than  usual  in  order  to 
request  an  effective  date  for  these  rates 
of  July  1. 1985.  which  is  one  month 
earlier  than  the  usual  effective  date  of 
August  1. 1985.  Texas  Eastern  proposes 
the  earlier  effective  date  of  July  1. 1985 
in  order  that  the  decrease  in  Texas 
Eastern's  rates  will  coincide  with  the 
decrease  in  Texas  Eastern's  gas  cost 
resuhing  from  the  exercise  of  "market 
out"  provisions  in  certain  of  its  gas 
purchase  contracts.  Texas  Eastern 
exercised  such  "market  out"  provisions 
to  reduce  the  price  under  those  certain 
gas  purchase  contracts  to  $2.75  per 
MMBtu  plus  taxes  effective  July  1. 1985. 
The  impact  of  the  exercise  of  the 
"market  out"  provisions  is  a  reduction  of 
approximately  10  cents  per  MMBtu  in 
Texas  Eastern's  system  average  cost  of 
purchased  gas.  Texas  Eastern's  proposal 
would  flow  the  impact  of  the  "market 
out"  reduction  through  to  the  customers 
concurrently  with  the  reduction  in  costs. 

Moreover,  by  filing  a  complete  PGA  to 
be  effective  as  of  July  1. 1985,  including 
not  only  the  impact  of  the  market-out  as 
of  July  1. 1985  but  also  the  impact  of 
other  portions  of  the  PGA  including  the 
negative  balance  in  Account  191  as  of 
April  30, 1985.  an  immediate  change  as 
of  August  1. 1985  will  be  avoided  and 
some  measure  of  rate  stability  achieved. 
Moreover,  it  will  avoid  problems  at  the 
distributor  level  with  state  agency  filing 
requirements. 

Under  the  new  pricing  structure  of  the 
ProGas  Limited  contract  dated  May  17, 
1979  Texas  Eastern's  payments  to 
ProGas  Limited  involve  a  fixed  monthly 
demand  charge  as  well  as  a  commodity 
charge  based  upon  the  quantity  of  gas 
purchased.  Consistent  with  the 
treatment  accorded  charges  from  its 
pipeline  suppliers  Texas  Eastern  has 
reflected  in  this  PGA  adjustment  the 
cost  of  gas  purchased  from  ProGas 
Limited  on  an  "as  billed"  basis.  In  the 
instant  filing  Texas  Eastern's  total 
annual  demand  payments  to  ProGas 
Limited  equal  $13,689,000. 

The  Commission's  order  issued 
January  31. 1984  in  Texas  Eastern's 
Docket  No.  TA84-1 -17-001  required 
Texas  Eastern  to  eliminate  estimated 
balances  for  the  month  of  November, 
1983  from  the  Deferred  Gas  Cost 
Account  Balance  (Account  191)  for  the 
purpose  of  the  surcharge  calculation  and 
further  required  Texas  Eastern  to 
continue  this  methodology  in  all  future 
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IXJA  Tilings.  In  light  of  this  order  and 
discussions  between  Texas  Eastern  and 
the  Commission  Staff,  Texas  Eastern  in 
this  instant  fihng  is  using  the  six  months 
ended  April  30. 1985  Account  191 
biilance.  exclusive  of  April,  1985 
estimates,  for  the  surcharge  calculation. 

In  addition  Texas  Eastern  has 
removed  from  the  April  30. 1985  Account 
191  balance  amounts  related  to 
retroactive  payments  paid  to  producers 
for  production  related  costs  based  on 
the  Commission  Order  No.  94A.  These 
costs  will  be  the  subject  of  a  separate 
proposal  to  be  filed  with  the 
Commission. 

The  proposed  effective  date  of  the 
above  tariff  sheets  is  |uly  1,  1985. 

Texas  Eastern  respectfully  requests 
waiver  of  the  provisions  of  its  tariff,  the 
Stipulation  and  Agreement  in  Docket 
No.  RP78-87  to  permit  adjustments  as  of 
|u!y  1. 1985  with  respect  to  the  reduction 
in  rates  described  in  (4)  above,  and  any 
Regulations  that  the  Commission  may 
deem  necessary*  to  accept  the  above 
tariff  sheets  to  be  effective  July  1.  19R5. 
coincidently  with  the  cost  reduction 
resulting  from  Texas  Eastern's  txercise 
of  "market  out"  provisions.  Texas 
Eastern  submits  that  good  cause  has 
been  shown  to  grant  the  requested 
waiver  and  permit  its  PG.A  to  go  into 
effect  as  of  July  1. 1985.  In  particular,  it 
will  permit  Texas  Eastern's  customers  to 
have  the  benefit  of  Texas  Eastern's  |uly 
1.  1985  market-out  at  the  earliest 
po.ssible  moment  and,  by  permitting  a 
full  PG.A  filing,  avoid  an  immediate 
change  from  July  1. 1985  rates  on  Au5*f9*» 
1. 1985  that  would  occur  if  only  the 
market-out  portion  of  Texas  Eastern's 
filing  is  permitted  to  go  into  effect  as  of 
July  1. 1985. 

Copies  of  the  filing  were  served  on 
Texas  Easterns  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  July  3, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
.Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspeciton. 

Kenneth  F.  Plumb. 

Secretary. 

|FR  Doc  85-15453  Filed  6-2fr-a5;  8:45  am) 

BILLING  COOC  «7I7-01-M 

IDockat  Nos.  TAt5-2-S2-003  and  RP84-77I 

Western  Gas  Interstate  Co.;  Tariff 
Filing 

June  24. 1985. 

Take  notice  that  on  June  14, 1985, 
Western  Gas  Interstate  Company 
(Western)  tendered  for  filing  the 
following  compliance  tariff  sheet  to  its 
FERC  Gas  Tariff.  Alternate  First 
Revised  Volume  No.  1: 
Substitute  Fourth  Revised  Sheet  No.  3A 

According  to  Section  381.103(b)i2)(iii) 
of  the  Commission's  regulations  (18  CFR 
381.103(b)(2)(iii)),  the  date  of  filing  is  the 
date  on  which  the  Commission  receives 
the  appropriate  filing  fee.  which  in  the 
instant  case  was  not  until  June  19. 1985. 

Western  states  Substitute  Fourth 
Revised  Sheet  No.  3A  complies  with  the 
Commission  orders  issued  March  29. 
1985  and  June  6, 1985  in  the  above- 
captioned  dockets  and  that  the  tariff 
sheet  reflects  the  elimination  of  the  71- 
cent  per  Mcf  margin  provided  in  both 
the  interim  settlements,  previously  filed 
with  the  Commission,  and  the 
permanent  settlement  in  Docket  No. 
RP84-77-00().  et  a/.,  filed  May  23. 1985. 
Western  also  indicates  the  other 
requirements  imposed  with  respect  to 
the  exchange  with  Phillips  Petroleum 
Company  have  been  complied  with  in 
determining  the  rates  on  the  subject 
tariff  sheet. 

Western  requests  whatever  waivers 
necessary  to  allow  its  proposed  tariff 
sheet  to  become  effective  as  of  February 
1.  1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
Norlh'Capitol  Street,  N.  E.,  Washington. 
D.  C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
3. 19a5.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb, 

Sfi  'iU::y. 

jFR  Doc.  85-15454  Filed  6-26-85:  8:45  am) 
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{Docket  No.  ER85-552-0001 

Georgia  Power  Co.;  Notice  of  Filing 

June  18, 1985. 

The  filing  company  submits  the 
following: 

Take  notice  that  on  June  3, 1985, 
Georgia  Power  Company  ("Georgia) 
tendered  for  filing  a  one-year  extension 
of  its  Interchange  Contract  with 
Savannah  Electric  and  Power  Company 
( 'Savannah  "),  Georgia's  Rate  Schedule 
FKRC  No.  798.  The  present  contract 
(expires  by  its  terms  on  May  31.  1985. 
Georgia  states  that  the  proposed  change 
continues  the  interconnected  operation 
of  the  parties'  systems  and  provides  for 
emergency  assistance  and  economy 
energy  and  short-term  capacity 
transactions;  it  does  not  contain  any 
change  in  rates  or  charges. 

Georgia  requests  waiver  of  the 
Commission's  notice  requirements  to 
allow  an  effective  date  of  June  1, 1985. 

Georgia  states  that  copies  of  the  filing 
have  been  mailed  to  Savannah. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  lo 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  I'rocedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protest 
should  be  filed  on  or  before  July  1. 1985. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
interv(!ne.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Ptumb. 
Secritury. 
[FR  Dor  K)-15446  Filed  6-2&-«5:  8:45  am| 
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IProjectNa  8355-001! 

Carol  Agnes  Jacks;  Surrender  of 
Preliminary  Permit 

June  24.  1985. 

Take  notice  that  Carol  Agnes  jacks. 
Permittee  for  the  Willow  Creek  Power 
Project.  FERC  No.  8355.  has  requested 
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that  her  preliminaiy  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  8355  was  issued  on  October 
27. 1984,  and  would  have  expired  on 
March  31. 1986.  The  project  would  have 
been  located  on  Willow  Creek,  in 
Humboldt  County.  California. 

The  Permittee  filed  the  request  on 
May  28. 1985.  and  the  preliminary  permit 
for  Project  No.  8355  shall  remain  in 
effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunday  or  holiday  as 
describedin  18  CW.  385.2007,  in  which 
case  the  permit  shull  remain  in  effect 
through  the  first  business  day  following 
(hat  day.  New  applications  involving 
this  project  sitp.  to  the  extent  provided 
for  under  18  CFR  Part  4.  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plumb, 
Secrvtary. 

[\R  Doc.  85-15447  FSed  6-26-85:  8:45  am) 

BILLING  CODE  6717-01-^ 


Office  of  Hearings  and  Appeals 

Objection  to  Proposed  Remedial 
Orders  Filed  Week  of  May  20  Through 
May  24,  1985 

During  the  week  oTMay  20  through 
May  24. 19H5.  the  notices  of  objection  to 
proposed  remedial  orders  listed  in  the 
.Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Deoartment  of  Energy. 

.'\ny  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  orders  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
publication  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  those  persons  who  may 
participate  in  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non- 
participants  for  good  cause  shown. 

All  requests  to  participate  in  these 
proceedings  should  be  filed  with  the 
Office  of  Hearings  and  Appeals. 
Department  of  Energy.  Washington.  D.C. 
20585. 

Dali'ii  lune  20.  1JW5. 
George  B.  Breznay, 
Director.  Office  o( gearings  and  Appfols. 

OMiuni Refining  Co..  Oxnurd.  CA.  HIIO- 
0291,  Crude  Oil 
On  May  20. 198a  Oxnard  Refining 


Company.  P.O.  Box  258.  Oxnard.  CA.  filed  a 
Notice  of  Objection  to  a  Proposed  Remedial 
Order  which  the  DOF,  Office  of  Enforcement 
Programs  issued  to  the  Rrm  on  April  10. 1985. 
in  the  PRO.  the  Office  of  Enforcement 
Programs  charged  that  during  August  1976- 
Deccmber  1976.  February.  April  and  May 
1977.  Oxnard  received  unlawful  small  refiner 
bias  entitlements  benefits  arising  from 
Oxnard's  improper  reporting  of  crude  oil 
refined  pursuant  to  processing  agreements 
with  another  refiner.  According  to  the  PRO. 
the  alleged  violation  resulted  in  Oxnard 
receiving  S2.632.701  in  excess  Entitlements 
Program  benefits. 

Tampimex  Oil  International.  Ltd..  Houston. 
TX.  HRO-0292.  Crude  Oil 

On  May  23. 1985.  Tampimex  Oil 
International,  Ltd.  11  Greenway  Plaza,  Suite 
\?>m.  Houston,  Texas  77046  filed  a  Notice  of 
Objection  to  a  Proposed  Remedial  Order 
which  the  DOE  Houston  District  Office  of 
Enforcement  issued  to  the  firm  on  April  11. 
1985.  In  the  PRO  the  Houston  District  found 
that  from  January  1978  to  December  1980. 
Tampimex  charged  prices  in  excess  of  its 
purchase  price  without  performing  any 
ser\'ice  of  function  traditionally  or 
historically  associated  with  the  resale  of 
crude  oil,  in  violation  of  10  CKR  212.186  and 
210.62(c).  It  further  alleges  that  Tampimex 
violated  the  provisions  of  10  CFR  212.182  in 
its  pricing  of  crude  oil. 

According  to  the  PRO  the  violation  resulted 
in  53.459,826.89  of  overcharges. 

|FR  Doc.  85-15428  Filed  6-26-85:  8:45  am| 
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Issuance  of  Decisions  and  Orders; 
Week  of  May  6  Through  May  10, 1985 

During  the  week  of  May  6  through 
May  10, 1985,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  exception  or 
other  relief  tiled  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals.  Room,  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue  SW„  Washington,  DC.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  June  20,  1985. 
George  B.  Breznay, 
Uirrrlor.  Office  of  Hearings  and  Appeals. 


Decision  List 

I  No.  3971 

May  10. 1985. 
Request  for  Exception 

Utf;.\  Oil  Company.  05/08/85.  HEE-0089 

Utex  Oil  Company  filed  an  Application  for 
Exception  from  the  provisions  of  10  C.F.R. 
§§  212.72  and  212.76  in  which  the  firm  sought 
retroactive  exception  relief  from  its 
restitutionary  obligation  resulting  from  its 
violation  of  the  DOE  crude  oil  price 
regulations.  In  considering  the  request,  the 
DOE  found  that  the  firm  would  not  have 
qualified  for  prospective  exception  relief  had 
it  filed  its  request  at  the  appropriate  time.  In 
this  regard,  the  DOE  noted  that  consistent 
with  Phillips  Petroleum  Co..  2  DOE  \  81.112 
(1978).  prospective  exception  relief  as  an 
economic  incentive  to  crude  oil  producers 
was  appropriate  only  where  the  wells  at 
issue  were  already  a  part  of  a  firm's 
continuing  operations  and.  therefore,  the 
purchase  price  of  the  wells  at  issue  was  not 
an  allowable  investment.  In  addition,  the 
DOE  found  that  the  firm  would  not 
experience  severe  financial  hardship  if 
required  to  make  restitution  and  that  the 
unintentional  nature  of  a  firm's  violations  is 
not  a  compelling  reason  for  granting 
retroactive  exception  relief.  Accordingly,  the 
exception  request  was  denied. 

Motion  for  Discdvery 

M.APCO  International  \nc.l Economic 
Regulatory  .administration.  05/10/85. 
HRD-0193.  HRD-0218.  HRH-0193.  HRZ- 

^    0227 

.MAPCO  International  Inc.  filed  Motions  for 
Discovery  and  E\identiary  Hearing  in 
connection  with  its  Statement  of  Objections 
to  a  Proposed  Remedial  Order  that  was 
issued  to  the  firm.  In  its  discovery  motion. 
MAPCO  sought  discovery  through 
interrogatories  and  production  of  documents 
of  information  pertaining  (i)  to  the  audit  of 
the  firm,  (ii)  the  administrative  record  of 
certain  rulemakings  applicable  to  crude  oil 
resellers,  (iii)  the  DOE's  contemporaneous 
construction  of  portions  of  the  crude  oil 
reseller  regulations,  and  (iv)  information 
concerning  the  prices  charged  by  other  crude 
oil  resellers.  In  its  Motion  for  Evidentiary 
Hearing.  MAPCO  sought  to  present  evidence 
concerning  the  ser\'ices  that  the  firm 
performed. 

The  DOE  granted  discovery  of  audit 
workpapers  concerning  the  calculation  of 
revisions  in  the  amount  of  overcharges 
alleged,  but  denied  MAPCO's  discovery 
motion  in  all  other  respects  since  they  would 
not  elicit  evidence  relevant  and  material  to 
the  issues  raised  in  the  firm's  Statement  of 
Objections.  In  this  regard,  the  DOE  found 
that  (i|  further  discovery  concerning  the  audit 
was  not  warranted  since  the  firm  would 
already  have  information  in  its  own  records 
relevant  to  whether  the  PRO  contained 
erroneous  findings  of  fact,  (ii)  no  special 
situation  existed  in  this  case  that  would 
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warrant  discovery  pertaining  to  the 
nilemakinK  in  .iddition  to  the  official 
admmislrativi'  records,  (iii)  the  regulations 
were  not  sufncicntly  ambiguous  lo  make 
Lonlempcraneous  construction  discovery 
appropriate,  and  |iv|  discovery  concerning 
the  prices  charged  by  other  crude  oil 
resellers,  which  .M.NPCO  sought  in  an  attempt 
to  demonstrate  that  it  did  not  charge  prices 
higher  than  its  nearest  comparable  reseller. 
was  inappropriate  since  the  safe  harbor 
provision  required  firms  to  identify  their 
nearest  comparable  reseller 
conti'mporanco'jsly.  and  .MAPCO  did  not 
make  a  preliminary  showing  that  it  had  made 
such  a  determination. 

The  Motion  for  Evidenti.«r\  Hearing  was 
denied  bccau.se  M.XPCO  did  not  demonstrate 
that  the  evidence  could  not  be  submitted  by 
documentary  submis.iions.  The  DOE  also 
granted  a  motion  by  the  ERA  to  place  certain 
documents  under  seal  on  the  ground  that 
public  release  of  the  information  could  cause 
rompelitivp  injury  to  other  firms. 

Implementation  of  Special  Refund  Procedures 

Armour  Oil  Compuny.  5  W  ».  HEF-Cau 
The  DOE  issued  a  Decision  and  Order 
establishing  procedures  for  the  disbursement 
of  S32.885.32  (plus  accrued  interest)  obtained 
as  a  result  of  a  Consent  Order  entered  into  by 
the  DOE  and  Armour  Oil  Company  (Armour). 
The  funds  will  be  available  to  reseller 
customers  who  purchased  motor  gasoline, 
diesel  fuel,  fuel  oil.  or  ker'isene  from  Armour 
during  the  period  May  1.  19"4  through 
January  28.  1981.  Applicants  requesting 
refunds  of  S3.000  or  less  will  not  be  required 
to  provide  a  detailed  showing  of  injury  in 
order  to  receive  a  refund.  Successful 
applicants  will  receive  refunds  proportionate 
to  the  amount  they  were  allegedly 
overcharged  by  Armour. 

Refund  Applications 

M  \PCO.  Inc.  Texaco  Refining  fi  Marketinjf 

Ir.c.  05  07  85.  RFl 08-0008 

Texaco  Refining  A  Marketing  Inc.  filed  an 
Application  for  Refund  in  which  the  firm 
sought  a  portion  of  the  fund  obtained  by  the 
DOE  through  a  consent  order  entered  into  by 
the  agency  and  .MAPCO.  Inc.  The  DOE 
determined  that  Texaco  Refining's  allocable 
share  of  the  MAPCO  consent  order  funds 
was  equal  to  the  S3.000  Injury  presumption 
threshold.  Accordingly,  the  DOE  determined 
that  Texaco  Refining  would  not  be  required 
to  demonstrate  injury,  and  that  the  firm 
would  receive  S5.000  plus  53.275  In  interest. 

Standard  Oil  Componv  (Indiana)/ Ashland 
Oil.  Inc..  05  08 '83.  RF21-11358.  RF21- 
11359.  RFJ 1-1 1360 
The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for  Refund 
filed  by  Ashland  Oil.  Inc.  Ashland^ought 
refunds  based  on  purchases  it  made  as  a 
reseller  of  Amoco  middle  distillates,  a 
wholesaler  of  Amoco  motor  gasoline,  and  a 
reseller  of  Amoco  heavy  fuel  oil.  Ashland 
sought  greater  refunds  with  respect  to  its 
purchases  than  those  subject  to  the 
presumption  of  injury  and  the  formulae 
outlined  in  Office  of  Special  Counsel.  10  DOE 
'83.048  (1962).  In  considering  Ashland's 
.Applications,  the  DOE  rejected  the  firm's 


unsupported  claims  that  market  conditions 
had  prevented  it  from  passing  on  Amoco 
price  Increases.  The  DOE  also  rejected 
Ashland's  contention  that  the  firm's  large 
cumulative  bank  of  unrecouped  product  costs 
demonstated  that  the  firm  had  absorbed 
Amoco's  alleged  overcharges.  The  DOE 
concluded  that  Ashland  should  receive  a 
refund  calculated  according  to  the 
presumption  method  for  Its  purchase  of 
Amoco  motor  gasoline  and  middle  distillates 
and  that  the  firm's  claim  based  on  purchases 
of  heavy  fuel  oil  should  be  denied.  The  refund 
granted  in  this  proceeding  totaled  S153. 

Standard  Oil  Company  flndianal/Khstensen 
Standard Senice.  05.07  85.  RF21-12389 
The  DOE  Issued  a  Decision  and  Order    . 
concerning  an  Application  for  Refund  filed  by 
a  retailer  of  Amoco  motor  g.isoline.  The  firm 
elected  to  apply  for  a  refund  based  upon  the 
presumption  of  injury  and  the  formulae 
outlined  In  Office  of  Special  Counsel.  10  DOE 
'85.048  (1982).  In  considering  the  Application, 
the  DOE  concluded  that  the  firm  should 
receive  a  refund  based  upon  the  total  volume 
of  its  Amoco  motor  gasoline  purchases.  The 
refund  granted  In  this  proceeding  totaled 
$1,269. 

Sturdurd  Oil  Company  /Indiana l/Oklafiomd. 
et  al.  05/07  85.  RQ21-lti3.  et  o/. 

The  States  of  Oklahoma.  Kansas  and  Iowa 
and  the  Ute  Indian  Tribes  of  Fort  Duchesne. 
Utah  filed  proposed  second-stage  refund 
plans  for  funds  remitted  to  the  DOE  under 
consent  orders  with  Si.indard  Oil  Company 
(Indiana)  (Amoco).  Bcindge  Oil  Company. 
Palo  Pinto  Oil  and  Gas  and  Nordstrom  Oil 
Company.  The  OH.A  approved  Oklahoma's 
proposed  refund  plan  to  use  S105.014  allotted 
to  it  from  the  Amoco.  Belride  and  Palo  Pinto 
escrow  accounts  to  fund  a  vehicle  fleet 
management  program  for  fleet  operators  and 
to  expand  its  low-income  weatherization 
assistance  program.  The  disbursement  of 
S100.943  from  the  Amoco.  Belridge  and  Palo 
Pinto  escrow  accounts  was  approved  for 
Kansas  to  use  in  a  ridesharing  program.  The 
OHA  denied  Kansas'  proposals  to  conduct  an 
energy  audit  of  public  buildings  and  to 
strengthen  its  drunk  driving  program  because 
the  benefits  of  those  proposals  to  injured 
consumers  of  motor  gasoline  and  middle 
distillates  were  loo  Indirect.  The  OHA  also 
denied  Kansas'  request  to  use  40  percent  of 
its  allotted  funds  to  establish  an  energy  data 
base.  The  OHA  approved  $777,023  from  the 
Amoco.  Belridge  and  Nordstrom  escrow 
accounts  to  Iowa  for  the  funding  of  its  low- 
income  weatherization  assistance  and  motor 
fuel  Inspection  programs  and  for  establishing 
a  "match  bank"  to  purchase  buses  and  vans 
for  injured  consumers.  Iowa's  request  to  set 
aside  $51,868  to  pay  for  the  services  offered 
by  a  law  firm  in  representing  Iowa  in  these 
refund  proceedings  was  denied.  Iowa's 
energy  management  program  for  public 
buildings  was  also  rejected  since  the  benefits 
to  Injured  consumers  of  motor  gasoline  and 
middle  distillate  products  were  too  remote. 
Finally,  the  OHA  approved  $1,252  from  the 
Amoco  escrow  account  for  use  by  the  Ute 
Indian  Tribe  for  insulating  Its  vocational 
school  building,  since  the  building  is  used  by 
most  tribal  members. 


Tennec.o  Oil  Company /E.P.  Nisbel  Company. 
Inc..  et  al.  05/08 '85.  RF7-I12et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  six  Applications  for  Refund  filed 
by  wholesalers  and  retailers  of  Tenneco 
middle  dlslil|ates.  These  firms  applied  for 
refunds  b.ised  upon  the  presumption  of  injury 
and  the  procedures  for  filing  small  claims 
outlined  In  Office  of  Special  Counsel.  9  DOE 
1  82.538  (1982).  After  examining  the  evidence 
and  supporting  information  submitted  by 
each  applicant,  the  DOE  concluded  that  each 
claimant  should  receive  refunds  based  on  a 
volumetric  per  gallon  refund  amount.  The 
refunds  granted  In  this  Decision  totaled 
$5,774. 

Trnnrro  Oil  Company/H.O.  Anderson.  Inc.. 
K!  09/85.  RF7-124 
The  DOT  issued  a  Decision  and  Order 
concernng  an  Application  for  Refund  filed  by 
HO.  Anderson.  Inc..  a  retailer  of  Tenneco 
middle  distillates  and  motor  gasoline. 
Anderson  applied  for  a  refiind  for  purchases 
of  both  Tenneco  middle  distillates  and  motor 
gasoline  based  upon  the  presumption  of 
injury  and  the  procedures  for  filing  small 
claims  outlined  in  Office  of  Special  Counsel. 
9  DOE  '  82.5;>8  (1982).  After  examining  the 
evidence  and  supporting  information 
submitted  by  the  firm,  the  DOE  concluded 
that  Anderson  should  receive  a  refund  based 
on  its  purchases  of  motor  gasoline  during  the 
period  March  1973  through  December  1976.  It 
further  concluded  that  the  firm  should  receive 
a  refund  based  upon  its  purchases  of 
Tenneco  middle  distillates  prior  to  July  1, 
1976.  It  therefore  calculated  the  firm's  refund 
using  the  volumetric  method  and  determined 
that  a  refund  of  $669  should  be  approved. 

Tenneco  Oil  Company /Joel  F.  Hollowell  Oil 
Company.  Inc..  05/08/85.  RF7-119 
The  Doe  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
|oel  F.  Hollowell  Oil  Company.  Inc.  ()FH).  a  ' 
wholesaler  of  Tenneco  middle  distillates  and 
motor  gasoline.  The  firm  elected  to  aply  for  a 
refund  based  upon  the  presumption  of  injury 
and  the  procedures  outlined  in  Office  of 
Special  Counsel.  9  DOE  1  82.538  (1982).  After 
examining  the  evidence  and  supporting 
information  submitted  by  the  firm,  the  DOE 
concluded  that  JFH  should  receive  a  refund  of 
$509  based  on  a  volumetric  per  gollon  refund 
amount. 

Tenneco  Oil  Company /Moore  Oil  Company. 
Inc..  05./09/85.  RF7-115 
The  DOE  Issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Moore  Oil  Company.  Inc.,  a  retailer  of 
Tenneco  middle  distillate  and  motor  gasoline. 
Moore  applied  for  a  refund  for  purchases  of 
both  Tenneco  middle  distillate  and  motor 
gasoline  based  upon  the  presumption  of 
injury  and  the  procedures  for  filing  small 
claims  outlined  in  Office  of  Special  Counsel. 
9  DOE  I  82.538  (1982).  After  examining  the 
evidence  and  supporting  Information 
submitted  by  the  firm,  the  DOE  concluded 
that  Moore  should  receive  a  refund  of  $680 
based  on  its  purchases  of  motor  gasoline. 
Because  all  of  Moore's  purchases  of  middle 
distillate  were  made  after  the  products  were 
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deconlrolled.  Ihose  parchHses  were  not 
included  in  the  DOE's  refund  calculations. 

Tiniwco  Oil  Company/  Wiseman  Oil 
Company.  Inc..  OS/ 08 '85.  RFT-IIB 
The  DOE  issued  a  Decision  and  Ordnr 
concerning  an  Application  for  Refund  filed  by 
Wisrniiin  Oil  Company.  Inc..  a  retailer  of 
Tenneco  middle  distillates.  Wiseman  applied 
for  a  refund  based  upon  the  procedures  for 
filing  small  claims  outlined  in  Office  of 
Special  Counsel.  9  DOE  ^  82.538  (1982).  After 
examining  the  evidence  and  suporting 
information  submitted  by  the  firm,  the  DOE 
concluded  that  Wiseman  should  receive  a 
refund  of  $156  based  on  a  volumetric  per 
gullon  refund  amount 

Wallace  and  Wallace  Fuel  Oil  Cumpany/AI 
lanes  Oil  Company  05/10/85.  RF6»-W02 
The  DOE  issued  a  Decision  and  Order 
conreming  an  Application  for  Refund  filed  by 
Al  lones  Oil  Company,  a  reseller  of  Wallace 
No.  2  fuel  oil.  lones  applied  for  a  refund 
based  upon  the  presumption  of  injury 
outlined  in  Wallace  &  Wallace  Fuel  Oil  Co.. 
12  DOE  I  85.122  (1984).  After  examining  the 
evidence  and  supporting  information 
submitted  by  the  firm,  the  DOE  concluded 
that  lones  should  receive  a  refund  of  S5.000 
plus  S3.595  m  interest. 

White  Petroleum  Company/Franklin 

Tnicking.  Inc..  Lee  Motor  Lines.  Inc.,  05/ 
09/85.  RF80-1.  RF80-2 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
two  end-users  of  motor  gasoline  purchased 
from  White  Petroleum  Company.  The 
applicants  purchased  White  covered 
products  directly,  and  applied  for  refunds  in 
accordance  with  White  special  refund 
procedures.  White  Petroleum  Co..  12  DOE 
f  85.161  (1985).  After  examining  the 
statements  and  supporting  information 
submitted  by  the  applicants,  the  DOE 
approved  refunds  totaling  $957. 

DISMISSALS  I 

The  following  submissions  were  dismissed: 

Xame  and  Case  No. 

Empire  Gas  Corp..  RF142-1.  RFn9-2.  RF121- 

2.  Rni3-5 
Hexccll  Corp..  RF7&-151 
Pettway  Oil  Company.  HEE-0142 
Powerine  Oil  Company.  RFt>-26 
Tosco  Corp.,  RF21-«"66 
TRW  Systems.  Inc..  RF76-r9 

(FR  Doc.  85-15429  Filed  6-26-85:  8:45  am) 

BILLING  CODE  64S(M)1-« 


Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals.  DOE. 

ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures^ 


summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  to  adversely  affected  parties 


$204,625.14  obtained  as  the  result  of  a 
consent  order  which  the  DOE  entered 
into  with  Perta  Oil  Marketing 
Corporation,  a  reseller  of  crude  oil  and 
petroleum  products  located  in  Beverly 
Hills.  California.  The  money  is  being 
held  in  escrow  following  the  settlement 
of  an  enforcement  proceeding  brought 
by  the  DOE's  Economic  Regulatory 
Administration. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals.  Department  of 
Energv,  1000  Independence  Avenue. 
SW..  Washington.  D.C.  20585.  All 
comments  should  conspicuously  display 
a  reference  to  case  number  HEF-0148. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Friedman,  Office  of  Hearings 
and  Appeals,  1000  Independence 
Avenue,  SW.,  Washington.  D.C.  20585. 
(202)  252-6602. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(c].  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  sets  forth  procedures  and 
standards  that  the  DOE  has  tentatively 
formulated  to  distribute  to  adversely 
affected  parties  $204,625.14  plus  accrued 
interest  obtained  by  the  DOE  under  the 
terms  of  a  consent  order  entered  into 
with  Perta  Oil  Marketing  Corporation. 
The  funds  were  provided  to  the  DOE  by 
the  firm  to  settle  all  claims  and  disputes 
between  the  firm  and  DOE  regarding  the 
manner  in  which  it  applied  the  federal 
price  regulations  with  respect  to  its 
sales  of  crude  oil  and  refined  petroleum 
products  durig  the  period  from  August  1, 
1973.  through  January  28. 1981. 

OHA  proposes  that  a  two-stage 
refund  process  be  followed.  In  the  first 
stage,  OHA  has  tentatively  determined 
that  a  portion  of  the  consent  order  funds 
should  be  distributed  to  10  first 
purchasers  who  may  have  been 
overcharged.  In  order  to  obtain  a  refund, 
each  claimant  will  be  required  either  to 
submit  a  schedule  of  its  monthly 
purchases  from  Perta  or  to  submit  a 
statement  verifying  that  it  purchased 
crude  ^  il  and/or  petroleum  products 
from  Perta  and  is  willing  to  rely  on  the 
data  in  the  audit  files.  Certain  firms  will 
also  be  required  to  make  specific 
demonstrations  of  injury.  In  the  case  of 
crude  oil  purchasers,  two  separate  types 
of  demonstrations  will  be  required:  one 
for  purchases  made  before  the 
November  1974  onset  of  the  Entitlements 
Program,  the  other  for  the  period  during 
which  that  Program  was  in  effect.  In 


addition,  applications  for  refund  will  be 
accepted  from  purchasers  not  identified 
by  the  DOE  audit.  These  purchasers  will 
be  required  to  provide  specific 
documentation  concernmg  the  date, 
place,  price,  and  volume  of  product 
purchased,  the  name  of  the  firm  from 
which  the  purchase  was  made,  and  the 
extent  of  any  injury  alleged. 
Applications  for  refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Some  residual  funds  may  remain  after 
all  meritorious  first-stage  claims  have 
been  satisfied.  OHA  invites  intfrested 
parties  to  sumit  their  views  concerning 
alternative  methods  of  distributing  any 
remaining  funds  in  a  subsequent 
proceeding. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice.  All 
comments  received  in  these  proceedings 
will  be  available  for  public  inspection 
between  1:00  and  5:00  p.m..  Monday 
through  Friday,  except  federal  holidays 
in  the  Public  Docket  Room  of  the  Office 
of  Hearings  and  Appeals,  located  in 
Room  lE-234. 1000  Independence 
Avenue,  SW.,  Washington.  D.C.  20585. 

Dated:  June  18. 1985. 
George  B.  Breznay, 

Di'-fiicr.  Office  ofHeariniis  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

tXame  of  Firm:  Perta  Oil  Marketing 
Corporation. 

Date  of  Filing:  Octobr  13. 1983. 

Case  Number:  HEF-0148. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  alleged  or  actual 
violations  of  the  DOE  regulations.  See  10 
CFR  Part  205.  Subpart  V. 

I.  Background 

Perta  is  a  "reseller"  of  crude  oil. 
residual  fuel  oil.  and  refined  petroleum 
products  as  that  term  was  defined  in  10 
CFR  212.31.  and  is  located  in  Beverly 
Hills.  California.  A  DOE  audit  of  the 
firm's  records  revealed  possible 
violations  of  the  Mandatory  Petroleum 
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Price  Regulations.  10  CFR  Part  212. 
Subpart  F.  The  audit  alleged  that  during 
the  period  from  August  1. 1973.  through 
January  27.  1981.  Perta  allegedly 
committed  pricing  violations  amounting 
to  Si. 858.143.32  with  respect  to  its  sales 
of  crude  oil  and  refined  petroleum 
products. 

In  order  to  settle  all  claims  and 
disputes  between  Perta  and  the  DOE 
regarding  the  firm's  compliance  with  the 
DOE  price  regulations.  Perta  and  the 
DOE  entered  into  a  consent  order  on 
July  1. 1981.  The  consent  order  refers  to 
ER.As  allegations  of  overcharges,  but 
notes  that  there  was  no  finding  that 
violations  actually  occurred.  The 
consent  order  also  states  that  Perta  does 
not  admit  that  it  violated  the 
regulations. 

Under  the  terms  of  the  consent  order, 
Perta  agreed  to  make  refunds  amounting 
to  S250.000  (including  interest  through 
lune  30. 1981).  Separate  processes  were 
established  by  which  Perta  would 
refund  money  to  injured  parties.  First. 
S60.720,  representing  alleged 
overcharges  on  sales  of  fuel  oil  to 
Pacific  Gas  and  Electric  Co..  was  to  be 
paid  directly  to  the  utility  company.  In 
addition,  S189.280.  representing  alleged 
overcharges  with  respect  to  sales  of 
crude  oil  and  refined  petroleum  products 
to  certain  wholesale  purchasers,  was  to 
be  deposited  by  Perta  into  an  inteicst- 
bearing  escrow  account  for  ultimate 
distribution  by  the  DOE.  Perta  deposited 
this  amount,  plus  interest  of  S15.345.14. 
on  November  30.  1981.  This  Decision 
concerns  the  distribution  of  the 
$204,625.14  deposited  by  Perta.  plus 
accrued  in'crest  since  the  date  of 
deposit.' 

II.  Proposed  Refund  Procedures 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205,  Subpart  V.  The  Subpart  V  process 
may  be  used  in  situations  where  the 
DOE  is  unable  to  identify  readily  those 
persons  who  likely  were  injured  by 
alleged  overcharges  or  to  ascertain 
readily  the  amount  of  such  persons' 
injuries.  For  a  more  detailed  discussion 
of  Subpart  V  and  the  authority  of  OHA 
to  fashion  procedures  to  distribute 
refunds,  see  Office  of  Enforcement.  9 
DOE  1  82.508  (1982).  and  Office  of 
Enforcement.  8  DOE  f  82.5>J7  (1981 ) 
( Vickcrs]. 

Our  experience  with  Subpart  V  cases 
leads  us  to  believe  that  the  distribution 


'As  of  Nhi\  31.  1985.  ihf  p<.(:p'\v  ^ccuunt 
.  onliiined  S291. 495.02.  including  uLtrued  inleresl. 


of  refunds  in  this  proceeding  should  take 
place  in  two  states.  In  the  first  state,  we 
will  attempt  to  provide  refunds  to 
identifiable  purchasers  of  crude  oil  and 
refined  petroleum  products  who  may 
have  been  injured  by  Perta's  pricing 
practices  during  the  period  August  1, 
1973,  through  January  27, 1981.  If  any 
funds  remain  after  all  meritorious  first- 
stage  claims  have  been  paid,  they  may 
be  distributed  in  a  second-stage 
proceeding.  See.  e.g..  Office  of  Special 
Counsel.  10  DOE  fl  85,048  (1982) 
{.■\moco]. 

.4.  Refunds  to  Identifiable  Purchasers 

The  basic  purpose  of  a  special  refund 
proceeding  is  to  recompense  parties  who 
were  injured  as  a  result  of  alleged  or 
actual  violations  of  the  DOE  regulations. 
In  order  to  effect  restitution  in  this 
proceeding,  we  have  decided  to  rely  in 
part  on  the  information  contained  in  the 
DOE's  audit  files.  Our  experience  with 
similar  cases  supports  the  use  of  this 
approach  in  Subpart  V  cases  where  all 
or  most  of  the  purchasers  of  a  firm's 
products  are  identified  in  the  audit  file. 
See.  e.g..  Marion  Corp..  12  DOE  \  85.014 
(1984)  (Marion).  Under  these 
circumstances,  a  reasonably  precise 
determination  can  be  made  regarding 
the  identity  of  the  allegedly  overcharged 
parties  and  the  amount  of  the  alleged 
overcharges  to  each. 

In  the  DOE'S  audit  of  Perta.  ERA 
identified  12  wholesale  first  purchasers 
as  having  allegedly  been  overcharged. 
While  DOE  audit  files  represent  only 
preliminary  determinations,  and  do  not 
necessarily  reflect  actual  overcharges  or 
provide  conclusive  evidence  as  to  the 
identity  of  possible  refund  recipients  or 
the  amount  of  money  that  they  should 
receive  in  a  Subpart  V  proceeding,  it  is 
reasonable  to  use  the  information 
contained  in  the  audit  files  for  guidance. 
See  Armstrong  and  .Associates/City  of 
San  Antonio.  10  DOE  ^85.050  at  88,259 
(1983).  In  Marion,  we  stated  that  "the 
information  contained  in  the  .  .  .  audit 
file  can  be  used  for  guidance  in 
fashioning  a  refund  plan  which  is  likely 
to  correspond  more  closely  to  the 
injuries  probably  experienced  than 
would  a  distribution  plan  based  solely 
on  a  volumetric  approach."  12  DOE  at 
88.031.  In  previous  cases  of  this  type,  we 
have  proposed  at  the  funds  in  the 
escrow  account  be  apportioned  among 
the  customers  identified  by  the  Audit 
and/or'their  downstream  customers. 
See.  e.g..  Bobs  Oil  Co..  12  DOE p5.024 
(1984);  Richards  Oil  Co..  12  DOE  p5,150 
(1984).  The  first  purchasers  identified  by 
the  audit,  along  with  the  share  of  the 
settlement  allotted  to  each  ERA.  are 
listed  in  the  Appendix. 


Identification  of  first  purchasers  is 
only  the  first  step  in  the  distribution 
process.  We  must  also  consider  whether 
the  first  purchasers  suffered  injury  or 
were  able  to  pass  through  the  alleged 
overcharges.  In  order  to  do  this,  we  will 
first  examine  the  specific  allegations 
made  by  ERA. 

B.  Crude  Oil  Pricing 

ERA'S  first  allegation  was  that  Perta 
had  overcharged  certain  of  its  customers 
on  their  purchases  of  crude  oil.  Some  of 
the  alleged  violations  occurred  before 
the  Entitlements  Program.  10  CFR  211.67. 
went  into  effect  in  November  1974.  The 
remainder  of  the  alleged  crude  oil  price 
violations  occurred  while  the 
Entitlements  Program  was  in  effect. 
These  two  periods  must  be  treated 
differently. 

Before  the  inception  of  the 
P^ntitlements  Program,  a  company 
purchasing  crude  oil  would  have  treated 
the  alleged  overcharges  as  increased 
product  costs.  If  it  was  unable  to  pass 
through  these  increased  costs,  it  might 
have  been  injured.  To  obtain  a  refund 
based  on  crude  oil  purchases  made  from 
Perta  before  November  1974.  a  claimant 
must  show  that  it  maintained  a  bank  of 
unrecouped  increased  product  costs 
during  this  period  and  must  also  show 
that  market  conditions  would  not  permit 
it  to  pass  through  those  costs.*  See 
Office  of  Enforcement.  9  DOE  1182.521  at 
85.137  (1982)  [Alkek]  and  Office  of 
Enforcement.  9  DOE  f 82.553  at  85.291 
(1982)  (Adams). 

The  advenCof  the  Entitlements 
Program  in  November  1974  dramatically 
changed  the  nature  of  the  oil  industry. 
Under  the  program,  refiners  who  were 
able  to  obtain  less  expensive  price- 
controlled  crude  oil  made  payments  to 
refiners  who  had  to  use  more  expensive 
foreign,  or  uncontrolled  domestic,  crude 
oil.  Refiners  who  had  to  make  payments 
would  purchase  "entitlements":  those 
who  were  receiving  money  would  sell 
entitlements.  The  price  of  an  entitlement 
was  primarily  determined  by  the 
difference  between  the  price  of 
uncontrolled  oil  and  the  price  of 
controlled  oil.  As  a  result,  an  increase  in 
the  price  of  uncontrolled  imported  crude 
oil.  such  as  that  sold  by  Perta,  could 
lead  to  an  increase  in  the  cost  of  an 
entitlement.  Due  to  the  operation  of  the 
Entitlements  program,  this  price 
increase  would  be  shared  by  all 
purchasers  of  crude  oil  and  their 
customers.  In  order  to  determine  who 


'  ARCO  Petroleum  Products  Company  and  Pacific 
Resources.  Inc.  made  the  only  purchases  of  cnide  oil 
before  November  1974  with  respect  to  which  ER.' 
alleged  overcharges. 
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was  actually  injured  by  the  alleged 
overcharges  and  thus  entitled  to  a 
refund,  a  careful  analysis  of  the 
petroleum  industry's  chain  of 
distribution  is  required. 

We  have  previously  considered  the 
proper  disbursement  of  consent  order 
funds  related  to  alleged  crude  oil  pricing 
violations  which  affected  the 
Entitlements  Program.  See  Alkek.  op. 
cit.:  Adams,  op.  cit.:  A.  Johnson  fr  Co.  12 
DOE|85,102  (1984)  [Johnson].  Since  the 
effects  of  Pertas  alleged  overcharges 
would  have  been  spread  throughout  the 
petroleum  industry  in  a  manner  similar 
to  the  alleged  overcharges  involved  in 
the  Alkek.  Adams,  and  Johnson 
proceedings,  we  propose  to  use 
procedures  for  accepting  this  type  of 
first-stage  application  which  are 
identical  of  the  procedures  established 
in  those  proceedings.  We  also  propose 
to  distribute  the  Perta  consent  order 
funds  attributable  to  alleged  crude  oil 
overcharges  after  November  1974  in  the 
manner  ultimately  decided  upon  in  the 
Alkek.  Adams,  and  Johnson 
proceedings.''  Parties  who  have  filed 
claims  in  those  proceedings  and  who 
have  not  yet  received  a  decision  on 
those  claims  will  be  deemed  to  have 
filed  similar  applications  in  this 
proceeding. 


C.  Credit  Terms      j 


The.  second  violation  allegedly 
committed  by  Perta  involves  credit 
terms.  ERA  maintained  that  Perta 
improperly  changed  the  credit  terms 
which  it  extended  to  its  customers,  thus 
increasing  their  interest  costs.  See  10 
CFR  212.10(a);  Ruling  1974-10,  39  Fed. 
Reg.  15.140  (1974).  This  alleged  violation 
would  have  affected  refiners  and 
resellers  differently.  Refiners  were 
allowed  to  bank  increased  non-product 
costs.  See  10  CFR  §  212.83(e)(4)  and  (7); 
See  also  Standard  Oil  Co.  v.  DOE.  596 
F.2d  1029  (Temp.  Emer.  Ct.  App.  1978). 
Thus,  if  a  refiner  could  not  pass  along  all 
increased  costs,  such  as  interest,  at  the 
time  the  costs  were  incurred,  the  refiner 
could  "bank"  the  increased  costs  for 
recovery  at  a  later  date.  We  therefore 
propose  that  refiners  who  experienced 
increased  interest  costs  be  required  to 
demonstrate  that  they  absorbed  those 
increased  costs.  While  there  are  a 
variety  of  methods  by  which  a  firm 
could  make  such  a  showing,  a  refiner 
claimant  should  generally  show  that  it 
continuously  maintained  a  bank  of 
unrecovered  increased  non-product 
costs  during  the  entire  period  in  which 


»  Of  the  conseni  order  funds.  S69.fl02.04  is 
atlribulable  to  alleged  overcharges  on  sales  of  crude 
oil  by  Perta.  Of  this  amount.  $67,779.97  is 
attrilmlable  to  sales  made  after  November  1974. 


overcharges  were  alleged  and  that 
market  conditions  would  not  permit  it  to 
pass  through  the  cost  increases. 

Resellers  faced  a  different  situation; 
they  could  not  bank  increased  non- 
product  costs.  See  generally  10  CFR 
212.93.  Thus,  if  they  were  unable  to  pass 
through  increased  interest  costs,  they 
would  have  had  to  absorb  them  and 
thus  would  have  suffered  injury.  Since 
there  does  not  appear  to  be  a  way  for 
resellers  to  show  directly  that  they  were 
injured,  we  propose  that  they  be 
permitted  to  make  an  indirect  showing. 
We  propose  two  methods  by  which  a 
reseller  can  make  such  a  demonstration; 
other  methods  might  also  be  acceptable. 
First,  since  resellers  were  permitted  to 
recover  non-product  cost  increases  only 
after  all  increased  product  costs  had 
been  recovered,  see  Ruling  1975-16.  40 
FR  40.834  (1975);  Reinauer  Petroleum 
Co..  12  DOE  U  83.016  at  86.212-13  (1984)_, 
a  firm  which  was  unable  to  pass  through 
alia  of  its  increased  product  costs  would 
have  had  to  absorb  all  of  its  increased 
non-product  costs,  including  interest 
expenses.  Thus,  a  reseller  which  shows 
that  it  was  banking  increased  product 
costs  at  the  time  the  overcharges  were 
alleged  to  have  occurred  will  be  deemed 
to  have  demonstrated  injury. 
Alternatively,  a  reseller  may  show  that 
it  had  incurred  non-product  cost 
increases,  but  was  unable  to  recover  all 
of  those  cost  due  to  market  conditions.  If 
this  happened,  then  a  firm  would  have 
been  absorbing  cost  increases  even  if  it 
could  legally  have  passed  those  costs 
through.  Under  these  circumstances,  the 
firm  would  have  had  to  absorb  some  of 
its  increased  non-product  costs, 
including  interest.  Showing  that  either  of 
these  situations  existed  will  be 
sufficient  for  a  reseller  to  demonstrate 
injury  and  thus  receive  a  refund. 
Claimants  may.  of  course,  suggest  their 
own  methods  of  demonstrating  injury. 

D.  Fuel  Oil  Pricing 

ERA'S  final  allegation  was  that  Perta 
overcharged  certain  firms  which 
purchased  fuel  oil.  We  propose  that 
firms  which  were  allegedly  overcharged 
on  fuel  oil  purchases  [see  Appendix) 
receive  refunds  if  they  can  demonstrate 
that  they  were  injured  by  the  alleged 
overcharges.  While  there  are  a  variety 
of  methods  by  which  a  claimant  can 
make  such  a  showing,  a  firm  is  generally 
required  to  demonstrate  that  it 
maintained  a  bank  of  unrecovered  costs 
and  that  market  conditions  did  not 
permit  it  to  pass  through  those  increased 
costs.  If  a  firm  did  pass  these  costs 
through,  downstream  purchasers  could 
be  eligible  for  refunds. 


E.  Presumptions 

To  help  ensure  an  equitable 
distribution  of  the  escrow  funds,  we  will 
adopt  certain  presumptions. 
Presumptions  in  refund  cases  are 
specifically  authorized  by  the  applicable 
DOE  procedural  regulations.  Section 
205.282(e)  of  those  regulations  states 
that: 

|i|n  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so,  the  standards  for 
evaluation  of  individual  claims  may  be  bused 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  The  presumptions 
and  findings  we  plan  to  adopt  in  this 
case  are  used  to  permit  claimants  to 
participate  in  the  refund  process  without 
incurring  expenses  out  of  proportion  to 
potential  refunds  and  to  enable  OHA  to 
consider  refund  applications  in  the  most 
efficient  way  possible  in  view  of  the 
limited  resources  available.  As  in 
previous  special  refund  proceedings,  we 
intend  to  adopt  rebuttable  presumptions 
that  certain  claimants  seeking  small 
refunds  were  injured  by  Perta's  alleged 
pricing  practices  and  that  spot 
purchasers  were  not.  In  addition,  we  are 
making  a  proposed  finding  that  end 
users  suffered  injury. 

The  presumption  that  claimants 
seeking  small  refunds  were  injured  is 
based  on  a  number  of  considerations. 
Firms  which  will  be  eligible  for  refunds 
were  in  the  chain  of  distribution  where 
the  alleged  overcharges  occurred  and 
therefore  bore  some  impact  of  the 
alleged  overcharges,  at  least  initially.  In 
order  to  support  a  specific  claim  of 
injury,  a  firm  would  have  to  compile  and 
submit  detailed  factual  information 
regarding  the  impact  of  alleged 
overcharges  which  took  place  many 
years  ago.  This  procedure  is  generally 
time  consuming  and  expensive.  With 
small  claims,  the  cost  to  the  firm  of 
gathering  the  necessary  information  and 
the  cost  to  OHA  of  analyzing  it  could 
exceed  the  expected  refund.  Failure  to 
allow  simplified  procedures  could 
therefore  deprive  injured  parties  of  the 
opportunity  to  receive  a  refund.  This 
small-claims  presumption  eliminates  the 
need  for  a  claimant  to  submit  and  for 
OHA  to  analyze  detailed  proof  of  what 
happened  downstrea'm  of  the  initial 
impact.  This  presumption  will  apply  to 
refund  claims  based  on  alleged  fuel  oil 
pricing  violations  and  alleged  credit 
terms  violations,  but  not  to  claims  based 
on  alleged  crude  oil  pricing  violations. 
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Under  the  prosumplion  we  propose  to 
iidopt.  an  appiicctnf  cliiiniing  a  refund 
based  on  either  purchases  of  fuel  oil  or 
injuries  suffered  due  to  Perta's  altering 
«if  credit  terms  will  not  be  required  to 
submit  any  additional  evidence  of  injury 
beyond  purchase  volumes  if  its  refund 
claim  is  based  on  alleged  overcharges 
below  ascertain  level.  Previous  OUA 
refund  decisions  have  exprs^ssed  this 
threshold  in  terms  of  either  purchase 
volumes  or  refund  dollar  amounts.  In 
Tf'xus  OH  h  Gas  Corp..  12  DOE  <1  85.069 
(1984).  we  noted  that  describing  the 
threshold  in  terms  of  a  dollar  amount 
rather  than  a  purcha.se  volume  figure, 
would  more  readily  facilitate 
disbursements  to  applicants  seeking 
relatively  small  refunds,  fd.  at  88.210. 
We  believe  that  the  same  approach 
should  be  followed  in  this  case. 

The  specific  value  chosen  for  the 
threshold  below  which  a  claimant  is  not 
required  to  submit  any  further  evidence 
of  injury  beyond  volumes  purchased  is 
influenced  by  several  factors.  One  of 
these  is  the  concern  that  the  cost  to  the 
applicant  and  the  government  of 
compiling  and  analyzing  information 
sufficient  to  show  injury  not  exceed  the 
amount  of  the  refund  to  be  gained.  In 
this  case,  where  the  refund  amount  is 
fairly  low,  and  the  early  months  of  the 
consent  order  period  are  remote,  S5.000 
is  a  reasonable  value  for  the  threshold.* 
Set'  Texas  OH  &  Gas  Corp :  Office  of 
Special  Counsel.  11  DOE  ^85.226  (1984) 
[C  >noco],  and  cases  cited  therein. 

If  a  firm  made  only  spot  purchases. 
wl"  propose  that  it  should  not  receive  a 
refund  since  it  is  unlikely  to  have  been 
injured.  As  we  have  previously  stated 
with  respect  to  spot  purchasers: 

jTjhosf  customers  tend  to  have 
c  msiderablf  discretion  in  where  and  when  to 
nidke  purchases  and  would  therefore  not 
have  made  spot  market  purchases  of  (the 
firm's  product)  at  increased  prices  unless 
tht'y  were  ab!"  to  pass  through  the  full 
amount  of  {the  firm's]  quoted  selling  price  at 
the  time  of  purchase  to  their  own  customers. 

Vickers.  8  DOE  at  85.396-97.  We  believe 
the  same  rationale  holds  true  in  the 
present  case.  The  record  in  this 
proceeding  reveals  that  Fletcher  Oil 
Company  and  Venture  Trading  made 
only  spot  purchases  from  Perta.  We 
propose  that  these  firms  not  receive 


'Refiners  jnd  resellers  who  cidim  a  ri'fund  in 
excps<>  ofSJOOO.  but  who  cannot  establish  that  they 
did  not  pass  through  the  priLp  :n(TPas>>s.  will  be 
elixible  for  a  rcfunil  of  up  to  the  So.OOO  threshold. 
w!ttioul  bcinfi  required  to  submit  further  evidence  of 
injury  Refiners  and  resellers  potentialK  eligible  for 
jireater  refunds  may  choose  to  limit  their  claims  to 
S3.000  in  order  to  avoid  incurrinji  the  expense  of 
proving  greater  miury.  See  Vickers  8  DOF.  at  86.396. 
Sec  also  Office  of  Enforcement.  10  DOE  ^85.029  at 
88  12.5  11982)  (Ada). 


refunds  unless  they  present  evidence 
which  rebuts  the  spot  purchaser 
presumption  and  establishes  the  extent 
to  which  they  were  injured  as  a  result  of 
their  purchases  of  crude  oil  and  fuel  oil, 
respectively,  from  Perta  during  the 
consent  order  period. 

As  noted  above,  we  are  making  a 
proposed  finding  that  end  users  were 
injured  by  the  alleged  overcharges. 
Unlike  regulated  firms  in  the  petroleum 
industry,  members  of  this  group 
generally  were  not  subject  to  price 
controls  during  the  consent  order  period. 
They  were  therefore  not  required  to 
base  their  pricing  decisions  on  cost 
increases  or  to  keep  records  which 
would  show  whether  they  passed 
through  cost  increases.  Because  of  this, 
an  analysis  of  the  impact  of  the  alleged 
overcharges  on  the  final  prices  of  goods 
and  services  which  were  not  covered  by 
the  petroleum  price  regulations  would 
be  beyond  the  scope  of  a  special  refund 
proceeding.  See  Office  of  Enforcement. 
10  DOE  f  85.072  (1983)  {PV\r]:  see  also 
Te.\as  Oil  fi-  Gas  Corp..  12  DOE  at  88.209 
and  cases  cited  therein.  We  propose  that 
direct  and  downstream  purchasers  who 
were  end  users  of  Perta  products  be 
required  to  document  only  their 
purchases  from  Perta  or  a  first 
purchaser. 'First  purchasers  who  were 
end  users  need  document  only  their 
purchase  volumes  from  Perta.  We  will 
allocate  refunds  to  downstream 
purchasers  based  on  the  information 
submitted  by  the  first  purchaser  and/or 
the  information  in  the  audit  file.  We  will 
base  the  amount  of  these  refunds  on  the 
ratio  of  the  volume  purchased  by  a 
downstream  purchaser  from  a  first 
purchaser  to  the  total  volume  purchased 
by  the  first  purchaser  from  Perta.* 

In  addition,  we  proposed  that  firms 
whose  prices  for  goods  and  services  are 
regulated  by  a  governmental  agency  or 
by  the  terms  of  a  cooperative  agreement 
not  be  required  to  demonstrate  that  they 
absorbed  the  alleged  overcharges.  In  the 
case  of  regulated  firms,  e.^.,  public 
utilities,  any  overcharges  incurred  as  a 
result  of  Perta's  alleged  violations  of  the 
DOE  regulations  would  routinely  be 
passed  through  to  their  customers. 
Similarly,  any  refunds  received  by  such 
firms  would  be  reflected  in  the  rates 
they  were  allowed  to  charge  their 
customers.  Refunds  to  agricultural 
cooperatives  would  likewise  directly 
influence  the  prices  charged  their 


member  customers.  Consequently,  we 
propose  adding  such  firms  to  the  class  of 
claimants  that  are  not  required  to  show 
that  they  did  not  pass  through  to  their 
customers  cost  increases  resulting  from 
alleged  overcharges.  See.  e.g..  Office  of 
Special  Counsel.  9  DOE 
H  82.539  (1982)  [Tenneco],  and  Office  of 
Special  Counsel.  9  DOE  f  82,545  at 
85,244.  (1982)  (Pennzoil).  Instead,  those 
firms  should  provide  with  their 
application  a  full  explanation  of  the 
manner  in  which  refunds  would  be 
passed  through  to  their  customers  and 
how  the  appropriate  regulatory  body  or 
membership  group  will  be  advised  of  the 
applicant's  receipt  of  any  refund  money. 
Sales  by  cooperatives  to  nonmembers, 
however,  will  be  treated  the  same  as 
sales  by  any  other  reseller. 

As  in  previous  cases,  only  claims  for 
at  least  Sl5  will  be  processed.  We  have 
found  through  our  experience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  for  smaller  amounts  outweights 
the  benefits  of  restitution.  See  e.g..  Uban 
Oil  Co..  9  DOE  1  82.541  (1982).  See  also 
10  CFR  205.286(b). 

We  also  recognize  that  there  may 
have  been  other  first  purchasers  not 
identified  by  the  ERA  audit,  as  well  as 
downstream  purchasers,  who  may  have 
been  injured  as  a  result  of  Perta's 
pricing  practices  during  the  audit  period 
and  would  therefore  be  entitled  to  a 
portion  of  the  consent  order  funds.  If 
additional  meritorious  claims  are  filed, 
we  will  adjust  the  figures  listed  in  the 
Appendix  accordingly.  Actual  refunds 
will  be  determined  only  after  analyzing 
all  appropriate  claims.^ 

Refunds  will  be  authorized  for  firms 
listed  in  the  Appendix  provided  they 
make  the  requisite  showing  of  injury  for 
their  type  of  business."  In  order  to 
receive  a  refund,  each  claimant  will  be 
required  to  submit  either  a  schedule  of 
its  monthly  purchases  from  Perta  or  a 
statement  verifying  that  it  purchased 
crude  oil  or  refined  petroleum  products 
from  Perta  and  is  willing  to  rely  on  the 
data  in  the  audit  file.  A  claimant  must 
also  indicate  whether  it  has  previously 
received  a  refund,  from  any  source,  with 
respect  to  the  alleged  overcharges 
identified  in  the  ERA  audits  underlying 
these  proceedings.  Purchasers  not 
identified  by  the  ERA  audit  will  be 


''The  end-user  finding  superseiles  the  spot- 
purchaser  presumption. 

'Since  the  consent  order  provided  for  a  direct 
payment  to  Pacific  Gas  and  Electric  Co..  that  firm  tl 
not  eligible  fur  a  refund  as  a  first  purchaser.  The 
utility  may  however,  receive  a  further  refund  as  a 
downstream  purchaser  from  one  of  the  Arms  listed 
in  the  Appendix. 


'Purchasers  identified  in  the  ERA  audit  as  havinx 
allegfdiy  been  overcharged  may  also  submit 
information  to  show  that  they  should  receive 
refunds  larger  than  those  indicated. 

'The  share  of  the  escrow  fund  allocated  to  each 
firm  listed  in  the  Appendix  represents  13.5  percent 
of  the  amount  each  firm  was  allegedly  overchargiil 
This  is  consistent  with  the  terms  of  the  consent 
order,  which  settled  for  13.5  percent  of  the  total 
amount  of  overcharges  alleged  in  the  audit. 
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required  to  provide  specific  information 
concerning  the  date,  place,  price,  and 
volume  of  product  purchased,  the  name 
of  the  firm  from  which  the  purchase  was 
made,  and  the  extent  of  any  injury 
alleged.  Each  applicant  must  also  state 
whether  there  has  been  a  change  in 
ownership  of  the  firm  since  the  audit 
period.  If  there  has  been  a  change  in 
ownership,  the  applicant  must  provide 
the  names  and  addresses  of  the  other 
owners,  and  should  either  state  the 
reasons  why  the  refund  should  be  paid 
to  the  applicant  rather  than  to  the  other 
owners  or  provide  a  signed  statement 
from  the  other  owners  indicating  that 
they  do  not  claim  a  refund.  Finally,  an 
applicant  should  report  whether  it  is  or 


has  been  involved  as  a  party  in  DOE 
enforcement  or  private  section  210 
actions.  If  these  actions  have  been 
concluded  the  applicant  should  furnish  a 
copy  of  any  final  order  issued  in  the 
matter.  If  the  action  is  still  in  progress, 
the  applicant  should  briefly  describe  the 
action  and  its  current  status.  The 
applicant  must  keep  OHA  informed  of 
any  change  in  status  while  its 
Application  for  Refund  is  pending.  See 
10  CFR  205.9(d). 

F.  Distribution  of  Remaining  Consent 
Order  Funds 

In  the  event  that  money  remains  after 
all  meritorious  claims  have  been 
satisfied,  residual  funds  could  be 


distributed  in  a  number  of  ways  in  a 
subsequent  proceeding.  However,  we 
will  not  be  in  a  position  to  decide  what 
should  be  done  with  any  remaining 
funds  until  the  initial  stage  of  this  refund 
procedure  has  been  completed.  We 
encourage  the  submission  by  interested 
parties  of  proposals  which  address 
alternative  methods  of  distributing  any 
remaining  funds. 

It  Is  Therefore  Order  That: 
The  refund  amount  remitted  to  the 
Department  of  Energy  by  Perta  Oil 
Marketing  Corporation  pursuant  to  the 
consent  order  executed  on  July  1. 1981. 
will  be  distributed  to  accordance  with 
the  foregoing  decision. 


First  purctiaMi 


Appendix 


A-nonwii  Pelroleotti.  1920  Lujgarway.  Long  BMCti.  CaMofma  90813 

ARCO  Petroteum  Product*  C«..  5i5  South  Flcrwor  Street.  Los  Angeles,  CaWomia  90071 


Coasiai  states  MarKeting.  Inc.  9  Greenway  Plaza.  Houston  Texas  77046 

Commonwealth  Oil  and  Retmlng  Co .  Inc  ,  8626  Tesoro  Dnvc,  San  Antonio.  Texas  78217.. 
EOG  mc .  2100  East  Artesia  Boulevard.  Long  Seacti.  Calrtornia  90805 

Fletcher  Oil  Company.  24721  Sooth  Mam  Street.  Carson.  CaMornia  90744 _ 

Pacific  Resources.  Inc  .  PO  Box  3379.  Honolulu.  Ha*ai:  96642 


Pectan  Trading.  Co  Shell  Oil  Company.  PO  Bo«  2099.  Houston.  Texas  77001.... 

SfiOll  Oil  Company.  PO  Box  2099.  Houston,  Texas  77001 

S-jn  Sh«pmg  and  Trading  888  West  Sixth  Street.  Los  Angela*.  Calrfornia  90017.. 

Texaco.  Inc  ,  PO  Box  52332  Houston.  Texas  77052  

Venture  Trading  9701  Aiishte  Boulevard.  Beverty  Hills.  CalHorma  90212 


Share  of 
settlement* 


$4.13547 
7.065  14 


12,91205 

1.196.65 

125.876.18 

8.980.18 
4,61430 

6.00697 

17,948.49 

14.06307 

47862 

1.326.02 


Product  purcitased  and  Type  of  Violation  Alleged" 


Settlement 

share 
breakdown 


Cnjde  Oil— Pnce  (1)... 

Fuel  OilCredit  ._ 

Crude  Oil— Price  (2)... 

Crude  Oil— Price  (1)... 
I  Napahtha— Credn 

Crude  Oil-Pnce  (1)... 

i  Naphtha— Credit 

'  Fuel  Oil— Pnce 

j  Fuel  Oil— Credit 

1  &ude  Oil— Pnce  (1)... 
j  Crude  Oil— Pnce  (2) . 
I  Crude  Oil— Pnce  (1) 
!  Crude  CW— Price  (i) . 
I  Crude  Oil— Pnce  (1) 

Cnjde  Oil— Price  (1).. 
I  Crude  CM— Pnce  (1).. 

Fuel  Oil— Credit 


_L 


•  Not  including  interest  accrued  since  November  30.  1981  ^        .  .  ^ 

••  A  hrm  may  have  ourchased  additional  products  Violations  were  alleged  only  on  those  listed 

(1)  Relates  10  pu'cnases  made  after  November  1974  Sew  te»' lorexplamtion  .^  e„  .„., 

(2)  Relates  to  purchase*  rraoe  belore  Noverrieer  1974  A  refund  claim  may  be  submitted  for  thi*  amount  a**  text 


$2  901.35 

1.234  12 

907  72 

989  29 

5.18813 


97,706  30 
28.167  88 


1.114.35 
3.S00.9S 


|KR  Doc.  85-15430  Filed  6-26-85;  8:45  am] 
BILLING  COOe  MSO-01-41 


Implementation  of  Special  Refund 
Procedures 


lofH 


AGENCV:  Office  of  Hearings  and 
Appeals,  DOE. 

action:  Notice  of  implementation  of 
special  refund  procedures  and 
solicitation  of  comments. 


summary:  The  Office  of  Hearings  and 
.■\ppeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  S568.000  in  court-ordered 
settlement  funds  to  members  of  the 
public.  This  money  is  being  held  in 
escrow  following  the  settlement  of 
litigation  involving  juniper  Petroleum 
Corporation  and  the  Department  of 
Energy. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 


should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue  SW., 
Washington,  D.C.  20585.  All  comments 
should  conspicuously  display  a 
reference  to  case  numbers  HEF-0579. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mann,  Deputy  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue  SW.. 
Washington.  D.C.  20585,  (202)  252-2094. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  relates  to  funds  resulting  from 
the  judgment  of  the  United  States 
District  Court  for  the  District  of 
Delaware  in  litigation  between  Juniper 
Petroleum  Corporation  and  DOE.  In  that 
litigation.  Juniper  challenged  the  DOE 
regulations  governing  the  sale  of  crude 
oil  produced  from  "stripper  well 


properties"  during  the  period  of  federal 
price  controls. 

The  Proposed  Decision  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
the  contents  of  an  escrow  account 
funded  by  the  firms  Juniper  pursuant  to 
the  court  order.  The  DOE  has  tentatively 
established  procedures  under  which 
purchasers  of  Juniper  crude  oil  may  file 
claims  for  refunds  from  the  escrow  fund. 
Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register,  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received  in 
this  proceeding  will  be  available  fnr 
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public  inspection  between  the  hours  of 
1:00  to  5:00  p.m..  Monday  through 
Friday,  except  federal  hoHdays.  in  the 
Pubhc  Docket  Room  of  the  Office  of 
Hearings  and  Appeals.  located  in  Room 
lE-234. 1000  Independence  Avenue  SW.. 
Washington.  DC.  20585. 

Dated:  May  28.  1985. 
George  B.  Breznay. 

Director.  0'*n e  of  Hi'arir,\is  r:n(i Appea/s. 

Proposed  Decision  and  Order  of  the 
Department  of  Enerj>y 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  juniper  Petroleum 
Corporation. 

Date  of  Filing:  .April  12. 1985. 

Case  Number:  HEF-0579. 

Under  the  procedural  regulations  of 
the  Department  of  Energy,  the  Economic 
Regulatory  Administration  (ERA)  may 
request  the  Office  of  Hearings  and 
Appeals  (OHA)  to  formulate  and 
implement  a  speci;uly-designed  process 
to  distribute  funds  received  as  a  result 
of  an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  alleged  or  actual 
violations  of  DOE  regulations.  10  CFR 
Part  205.  Subpart  V.  In  accordance  with 
these  regulatory  provisions,  the  ERA 
filed  a  Petition  for  the  Implementation  of 
Special  Refund  Procedures  in 
connection  with  a  court  order  involving 
Juniper  Petroleum  Corporation.  Pursuant 
to  this  order,  the  firm  was  required  to 
make  refunds  totaling  approximately 
$568,000  in  principal  and  interest  for 
actual  violations  of  the  DOE  pricing  and 
certification  regulations.  Those  funds 
are  being  held  in  an  escrow  account 
under  the  jurisdiction  of  the  DOE 
pending  receipt  of  instructions  from  the 
OHA  regarding  their  final  distribution. 

Background 

In  1980.  Juniper  filed  a  lawsuit  against 
the  Department  of  Energy  challenging 
the  DOE  regulations  governing  the  sale 
of  crude  oil  produced  from  "stripper 
well  properties."  Juniper  Petroleum 
Corporation  v.  Department  of  Energy. 
No.  80-617  (D.  Del.).'  Juniper's  suit  was 
stayed  pending  the  outcome  of  related 
multidistrict  litigation  challenging  the 
stripper  well  regulations.  However, 
when  the  Temporary  Emergency  Court 
of  Appeals  upheld  the  stripper  well 
regulations.  The  Department  of  Energy- 
Stripper  Well  Exemption  Litigation.  690 
F.2d  1375  (Temp.  Emer.  Ct.  App.  1982). 
csrt.  denied.  103  S.  Ct.  763  (1983).  the 


United  Stales  District  Court  for  the 
District  of  Delaware  determined  that 
judgment  should  be  entered  for  the  DOE 
in  the  funiper  proceeding.  It  therefore 
ordered  that  Juniper  pay  to  the 
Department  of  Energy  for  distribution  in 
Subpart  V  proceedings  the  total  amount 
in  mspute  plus  all  accrued  interest  on 
that  amount.  This  meant  that  Juniper 
had  to  pay  DOE  an  amount  equal  to  the 
difference  between  the  ceiling  price  for 
"old"  oil  and  the  stripper  well  price  for 
each  barrel  of  crude  oil  subject  to  the 
lawsuit,  plus  interest  on  that  amount. 

Juniper,  like  other  producers  of  crude 
oil.  was  subject  to  the  Mandatory 
Petroleum  Price  Regulations  set  forth  in 
6  CFR  Part  150  and  10  CFR  Part  212.  The 
DOE  regulations,  in  effect  until  January 
27,  1981,  governed  prices  charged  in 
crude  oil  sales  to  first  purchasers  by 
defining  ceiling  prices  for  various  tier 
classifications  of  crude  oil.' The 
regulations  also  permitted  producers  !o 
sell  certain  other  classifications  of  crude 
oil,  such  as  crude  oil  producer  from  a 
"stripper  well  property"  or  other  exempt 
properly,  at  world  market  levels. 
Producers  and  resellers  of  crude  oil 
were  generally  required  to  certify  in 
writing  to  each  purchaser  in  the 
distribution  chain  the  respective 
volumes  of  the  v.irious  c.itegories  of 
price-controlled  and  exempt  domestic 
crude  oil  included  in  each  purchase.  10 
CFR  212.131(a)(4).  (b)(1).  When  they 
processed  the  crude  oil.  refiners  were 
required  to  report  these  certifications  to 
the  DOE  and  its  predecessors  to  enable 
the  agency  to  administer  the 
Entitlements  Program,  10  CFR  211.67.^ 

Because  the  Federal  regulations 
governing  the  price  of  crude  oil  created 
a  price  disparity  between  price- 
controlled  and  uncontrolled  crude  oil. 
those  refiners  having  greater  access  to 
price-controlled  oil  were  in  a  favorable 
competitive  position.  Firms  which  had 


'  The  court  granted  the  firm's  request  that  It  be 
permitted  to  deposit  into  an  escrow  account  an 
amount  represeniins  the  difference  in  value 
between  sinppcr  well  crude  oil  prices  and  the 
maximum  lawful  price  for  "old "  crude  oil. 


'Those  feguldlions  fjener.iily  required  crude  oil 
producers  to  determine  the  first  sale  price  of  crude 
oil  on  the  bHsis  of  the  level  of  produrtion  from  a 
properly  during  a  specified  base  period.  I  e..  the 
base  production  control  level  (BK:L)  S«*  6  CFR 
150.354;  10  CFR  212.72-74.  Crude  oil  production  that 
did  not  exceed  the  BPCL  for  a  particular  property 
was  generally  subiect  to  the  lower  tier  |  "old "  oil| 
ceiling  price  rule.  6  CFR  150.354;  10  CFR  212.73. 
Cpjde  oil  production  that  exceeded  (he  BPCL 
(new"  oil)  could  generally  be  sold  withoul  regard 
to  the  ceiling  price  rule  prior  to  February  1.  1976. 
and  at  the  upper  tier  ceiling  price  level  after  that 
date.eCFR  150.3J4(c)2);  10  CHI  212.74(a|.  Prior  toi 
February  1.  1976.  in  months  in  which  new  oil  could 
be  sold  from  a  property,  additiun.il  volumes  of 
crude  oil  could  be  sold  as  "released  "  oil  at  prices  in 
excess  of  the  applic.ible  lower  tier  celling  pri<-.c 
level.  6  CFR  150  354(cl|3);  10  CFR  212.74(b). 

'The  Entitlements  Program.  10  CFR  211.67.  was 
part  of  the  comprehensive  program  adm.lnistercd  by 
the  IX)E  for  the  mandator^'  pricing  and  allocation  of 
crude  oil.  residual  fuel  oil  and  refined  petroleum 
products. 


little  or  no  access  to  price-controlled  oil 
were  forced  to  purchase  uncontrolled 
domestic  or  similarly  expensive  foreign 
crude  oil.  As  a  result,  many  firms  with 
scant  access  to  price-controlled 
domestic  reserves  experienced  crude  oil 
acquisition  costs  so  high  relative  to  the 
industry  as  a  whole  that  those  costs 
threatened  their  viability.  To  remedy 
these  imbalances  in  the  industry 
resulting  from  inequities  of  access  to 
price-controlled  crude  oil,  the  DOE 
established  the  Entitlements  Program.  39 
Fed.  Reg.  31650  (1974):  39  Fed.  Reg.  39740 
(1974).  Under  the  Entitlements  Program, 
refiners  with  proportionally  greater 
access  to  price-controlled  oil  made  cash 
payments,  in  the  form  of  the  purchase  of 
entitlements,  to  refiners  with  less  access 
to  price-controlled  oil.  By  utilizing  this 
mechanism,  the  DOE  sought  to 
distribute  equally  throughout  the 
industry  and  petroleum-consuming 
public  the  financial  benefits  associated 
with  access  to  price-controlled  crude  oil. 
The  general  effect  of  miscerlifications 
of  crude  oil  (i.e.  certifying  price- 
controlled  crude  oil  as  stripper  well 
crude  oil)  on  the  Entitlements  Program 
has  been  noted  and  discussed  at  length 
by  the  Temporary  Emergency  Court  of 
Appeals  and  by  the  DOE  in  several 
previous  decisions.  See.  e.g..  Union  Oil 
Company  v.  Enforcement.  9  DOE 
1  82.533  (1982)  (hereinafter  cited  as 
Adams):  Office  of  Enforcement.  9  DOE  *j 
82,521  (1982)  (hereinafter  cited  as 
Alkekj:  Gettv  Oil  Company.  1  DOE  ^ 
80.102  (1977).  In  .4/AeA.  for  example,  we 
stated  that: 

Decdusc  of  the  manner  in  which  the 
Entitlemnnts  Program  operated,  the  effects  of 
the  miscertificiitions  were  spread  among  all 
domestic  refiners.  Miscerlifications  caused 
price-controlled  crude  oil  to  disappear.  This 
disappeariince  caused  the  volume  of  old  oil  to 
be  distributed  through  the  Entitlements 
Prograrj  to  decline  and  caused  the  DOSR 
(National  Domestic  Crude  Oil  Supply  Ratio) 
to  be  reduced.  Thus,  refiners  who  Inclmled 
more  than  the  national  average  percentage  of 
price-controlled  crude  oil  in  their  crude  oil 
receipts  and  runs  to  stills  had  to  purchase  a 
greater  number  of  entitlements.  Similarly, 
refiners  with  less  than  the  national  average 
percentage  of  price-controlled  crude  oil  had 
/iewtr  entitlements  to  sell.  As  a  result,  every 
refiners  cost  of  crude  oil  was  increased.  Thus, 
all  refiners  were  affecttJ  by  the  alleged 
miscertification  violations  involved  in  the 
Consent  Order. 

.\lkek  at  85.133  (citations  omitted). 
Because  miscerlifications  caused  a 
reduction  in  the  DOSR,  the  operation  of 
the  Entitlements  Program  effectively 
dispersed  the  effects  of  crude  oil 
miscerlifications  to  all  participants  in 
the  program  so  that  direct  purchasers  of 
miscertified  oil  were  not  likely  to  have 


'\\v  positei 
UOF  r  90.501  I 
treated  by  refi 
inrri'iises.  To 
prices  for  refii 
these  cost  inci 
effects  of  thus 
n  result,  refint 
effects  of  the  i 
themselves  to 
Company/Pl.i 
lhe«e  cost  inc 
by  «  refiner,  il 
mi9Cer!iflcali( 
were  less  thai 
have  incurred 
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sustained  an  injury  different  from  that  of 
other  refiners.  A  refiner  which 
purchased  and  paid  an  increased 
amount  for  miscertified  crude  oil 
received  additional  entitlements.  These 
additional  entitlements  were  then  sold 
to  recoup  the  difference  between  the 
higher  price  paid  for  the  miscertified 
crude  oil  and  the  old  oil  price.  By  thus 
shifting  the  impact  of  miscertifications 
from  direct  purchasers  of  miscertified 
crude  oil  to  all  participants  in  the 
Entitlements  Program,  the  post- 
entitlements  acquisition  cost  of  crude  oil 
increased  by  the  same  amount  per 
barrel  for  every  domestic  refiner. 
Because  of  the  operation  of  the 
Entitlements  Programs.  Juniper's 
misccrtificalion  of  "old"  crude  oil  as 
stripper  well  crude  oil  affected  all 
refiners  at  least  to  a  marginal  extent  by 
spreading  the  impact  of  miscertifications 
to  all  participants  in  the  Entitlements 
Program.  As  we  have  previously  noted, 
when  miscertifications  occurred,  the 
marginal  and  average  costs  of  crude  oil 
increased  for  all  domestic  refiners.  See 
Adams  at  85.293.  It  is  probable  that  over 
the  long  run  at  least  some  part  of  these 
cost  increases  were  passed  through  to 
the  consuming  public  in  the  form  of 
higher  prices.*  but  we  are  unable  to 
determine  at  the  present  what  portion  of 
price  increases  refiners  as  a  class,  or 
individual  refiners,  were  likely  to  have 
absorbed,  or  whether  they  absorbed  any 
price  increases  at  all.  We  are 
considering  similar  issiif  s  in  the  Stripper 
IVrll  Exemption  Litigation  proceeding. 
Sec  12  DOE  ^  85.017  (1984).  Because 
those  matters  are  currently  under  active 
consideration,  this  is  neither  an 
appropriate  time  nor  place  for 
speculating  on  the  exact  degree  to  which 
refiners  as  a  class  may  have  been 
iiijurod  by  reseller  pricing  practice. 
However,  we  anticipate  adopting  a 
method  of  granting  refunds  in  the 
consolidated  Aikek-Adams  proceeding 
which  is  consistent  with  that  which 
OHA  ultimately  recommends  to  the 
District  Court  in  the  Stripper  Well 
Exemption  Litigation.  As  indicated 
below,  because  the  Juniper  crude  oil 


■  \\v  posited  in  the  Stripper  Well  proceeding.  12 
DOF  ^  90.501  n9«4|  that  these  cost  increases  wei^ 
trcHted  I'V  refiners  exactly  hk*  other  crude  oil  cost 
inrrcii.ses.  To  the  extent  they  Could  increase  their 
prices  for  refined  petroleum  products  to  rencct 
these  cost  increases,  refiners  were  able  to  shift  the 
effects  of  these  cost  increases  to  their  customers.  As 
H  result,  refiners  were  in  a  position  to  shift  the 
effects  of  the  alleged  regulaloty  violations  from 
themselves  to  their  customers.  Tenneco  Oil 
Company/Pl.ileau.  Inc..  10  DOE  t  05.015  (19H2).  II 
lhe«p  cost  increases  vwere  entirely  passed  through 
by  a  refiner,  it  incurred  no  injury  as  a  result  of 
miscertifications  of  crude  oil.  If  the  pussthrough 
were  less  than  compLie.  thdl  rnfiner  woulo  likely 
have  incurred  some  injury. 


miscertifications  had  the  same  effects, 
we  will  follow  the  same  procedure  in 
this  case. 

Jurisdiction 

The  procedural  regulations  of  the 
Department  of  Energy  set  forth  general 
guidelines  by  which  the  Office  of 
Hearings  and  Appeals  may  formulate 
and  implement  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205,  Subpart  V.*  Those  regulations 
provide  that  the  Subpart  V  process  may 
be  used  in  situations  where  the 
Department  of  Energy  is  unable  to 
identify  readily  persons  who  were  or 
may  have  been  injured  by  adjudicated 
violations  or  to  readily  ascertain  the 
amount  of  their  alleged  injuries.  10  CFR 
§  205.280.  For  a  more  detailed  discussion 
of  Subpart  V.  see  Office  of  Enforcement, 
9  DOE  ^82,508  (1981):  Office  of 
Enforcement.  8  DOE  1182.597  (1981). 
After  reviewing  the  record  developed  in 
this  proceeding,  we  have  concluded  that, 
although  it  may  be  possible  to  ascertain 
the  identify  of  the  first  purchasers  of 
Juniper's  crude  oil,  it  likely  would  be 
difficult  to  identify  other  potentially 
injured  parties  and  to  determine  to  what 
extent  a  refund  applicant  may  have 
been  injured  by  the  firm's  certification 
practices.  Under  these  circumstances. 
Subpart  V  provides  a  useful  mechanism 
for  devising  a  procedure  to  effect 
restitution.  The  Office  of  hearings  and 
Appeals  therefore  will  accept 
jurisdiction  over  the  funds  which  Juniper 
paid  to  the  DOE  in  connection  with 
litigation  underlying  the  Petition  for 
Implementation  of  Special  Refund 
Proceedings. 

Proposed  Refund  Procedures 

We  have  previously  established 
refund  procedures  for  consent  orders 
involving  crude  oil  miscertifications 
violations  like  those  in  the  present 
proceeding.  In  Alkek  and  Adams,  which 
involved  consent  orders  and  remedial 
orders  with  58  firms,  we  established  a 
two-stage  refund  procedure  for  consent 
order  and  remedial  order  funds  received 
as  a  result  of  alleged  crude  oil 
regulatory  violations.*See  also  A. 


■At  one  lime  crude  oil  and  refined  petroleum 
products  were  subject  to  a  comprehensive  price 
regulation  scheme  which  could  be  utilized  to 
facilitate  the  channeling  of  refunds  to  overcharged 
parties  including  ultimate  consumers.  However, 
since  the  President  has  exempted  crude  oil  and  all 
refined  petroleum  products  from  the  DOE  regulatory 
program,  see  Exec.  Order  No.  12287.  46  FR  9909 
(1981).  price  rollbacks  are  no  longer  an  effective 
means  of  refunding  money  to  purchasers  who  were 
overcharged  in  the  past. 

"We  subsequently  added  to  the  Alkek  I  Adams 
■pool"  the  portion  of  the  Amoco  consent  order 
funds  that  was  allocated  for  crude  oil  claims.  .See 


Johnson  &  Co..  Inc..  12  DOE  f  85,102 
(1984),  49  FR  44541  (November  7, 1984) 
(establishing  refund  procedures  like 
those  in  Alkek  and  Adams  for  funds 
obtained  from  194  firms)  (hereinafter 
cited  as  .4.  Johnson).  Because  the  types 
of  alleged  violations  that  underlie  the 
present  proceeding  are  substantially  the 
same  as  those  that  were  the  subject  of 
the  Alkek.  Adams  and  A.  Johnson 
proceedings,  we  have  determined  that  it 
is  appropriate  to  formulate  a  two-stage 
refund  proceeding  modeled  after  those 
pfoceedings.  We  therefore  propose  to 
establish  first-stage  refund  procedures 
in  which  we  will  accept  first-stage 
refund  applications  to  be  adjudicated  in 
the  same  manner  and  using  the  same 
principles  as  those  refund  applications 
that  were  filed  pursuant  to  the  Alkek 
and  Adams  determinations.  Parties  who 
have  filed  claims  in  the  Alkek  and 
Adams  proceedings,  but  have  not 
received  a  decision  on  those  claims,  will 
be  deemed  to  have  filed  similar 
applications  in  the  proceeding. 

Because  of  the  difficulty  inherent  in 
establishing  the  level  of  injury  to  parties 
in  the  present  case,  there  may  be  a 
portion  of  the  refund  moneys  remaining 
after  all  successful  first-stage  claimants 
have  been  paid.  As  in  previous  cases, 
we  shall  hold  in  abeyance  our 
determination  as  to  appropriate  second- 
stage  procedures  for  these  cases  until 
we  know  how  much  money  will  remain 
after  first-stage  claims  are  paid.  See 
Office  of  Enforcement.  9  DOE  p2.508 
(1982).  Our  preliminary  views 
concerning  possible  second-state 
resolutions  are  contained  in  In  Re 
Stripper  Well  Exemption  Litigation. 
Case  No.  HEF-0025,  48  Fed.  Reg.  57608 
(1983). 
It  Is  Therefore  Ordered  That: 
The  refund  amount  provided  in 
conjunction  with  the  court's  order  in 
Juniper  Petroleum  Corporation  v.  DOE. 
Civil  Action  No.  80-617  (D.  Del.)  shall  be 
distributed  in  the  manner  set  forth  in  the 
foregoing  Decision. 
|FR  Doc.  85-15431  Filed  6-26-85;  8:45  am) 

BILLING  CODE  MS0-01-M 


Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  DOE. 

action:  Notice  of  implementation  of 
special  Refund  procedures. 


Office  of  Special  Counsel.  10  DOE  1185.048  at  88.203. 
We  have  also  discussed  the  potential  distribution  of 
crude  oil  overcharge  funds  in  In  re  Stripper  Well 
Exemption  Litigation.  Case  No.  HF.F-^25.  48  FR 
5"fi08  (1983). 
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summary:  The  Office  of  Ilearir  «  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for  filing 
Apphcations  for  Refund  from  funds 
obtained  from  Allied  Materials 
Corporation  in  settlement  of  all  issues 
regarding  Allied's  application  of  the 
federal  petroleum  price  and  allocation 
regulations. 

DATE  AND  ADDRESS:  Applications  for 
refund  must  be  postmarked  by 
September  25.  1985.  should 
conspicuously  display  a  reference  to 
case  number  HEF-0200,  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals.  Department  of  Energy.  1000 
Independence  Avenue  SW., 
Washington.  DC.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Geoffrey  D.  Stein.  Office  of  Hearings 
and  Appeals.  1000  Independence 
Avenue  SW..  Washington.  DC.  20585. 
(202)  252-6602. 

SUPPLEMENTARY  INFORMATION:  In 

accorddnce  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.282(c).  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
forth  below.  The  Decision  and  Order 
establishes  procedures  to  distribute 
funds  obtained  as  a  result  of  a  consent 
order  between  Allied  Materials 
Corporation  and  Excel  Corporation 
(cited  collectively  as  Allied)  and  the 
DOE.  The  consent  order  settled  all 
disputes  between  the  DOE  and  Allied 
concerning  possible  violations  of  DOE 
price  and  allocation  regulations  with       < 
respect  to  the  firms  sales  of  refined 
petroleum  products  to  its  customers 
during  the  period  September  1. 1973 
through  January  27. 1981. 

Any  members  of  the  public  who 
believe  that  they  are  entitled  to  a 
refunds  in  this  proceeding  may  file 
Applications  for  Refund.  All 
Applications  should  be  postmarked  by 
September  26. 1985.  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  Applications  for  refund 
must  be  filed  in  duplicate  ..nd  these 
applications  will  be  made  available  for 
public  inspection  between  the  hours  of 
1:00  and  5:00  p.m..  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234. 1000  Independence  Avenue  SW.. 
Washington.  D.C.  20585. 

Ddted:  June  20. 1985. 
George  B.  Breznay, 

Dirvctor.  Oifice  of  Hearings  and  Appeals. 


Decision  and  Order  of  the  Department  of 
Energy 

Special  Refund  Procedures 

Same  of  Case:  Allied  Materials 
Corporation  and  Excel  Corporation. 

Date  ofFilins:  October  13.  1983. 

Case  Number:  HEF-0200. 

The  procedural  regulations  of  the 
Department  of  Energy  (DOE)  permit  the 
Economic  Regulatory  Administration 
(ERA)  to  request  that  the  Office  of 
ilearings  and  Appeals  (OHA)  formulate 
and  implement  procedures  for 
distributing  funds  received  as  a  result  of 
an  enforcement  proceeding  involving 
alleged  violations  of  DOE  regulations. 
See  10  CFR  Part  205.  Subpart  V.  In 
accordance  with  these  regulatory 
provisions,  on  October  13,  1983.  the  ERA 
filed  a  Petition  for  the  Implementation  of 
Special  Refund  Procedures  in 
connection  with  a  consent  order  entered 
into  with  Allied  Materials  Corporation 
and  Excel  Corporation  (hereinafter  cited 
collectively  as  Allied).'  Under  the  terms 
of  the  consent  order.  Allied  agreed  to 
remit  S848.232.46  to  the  DOE  in 
settlement  of  all  civil  and  administrative 
claims  by  the  DOE  relating  to  Allieds 
compliance  with  the  federal  petroleum 
price  and  allocation  regulations 
applicable  to  refiners  of  petroleum 
products  during  the  period  form 
September  1.  1973  through  January  27. 
1981  (the  consent  order  period). 

I.  Background 

Allied  is  a  "refiner"  of  petroleum 
product^,  and  its  subsidiar^kCxcel 
Corporation,  a  "reseller"  ana  "retailer " 
as  those  terms  were  defined  in  10  CFR 
212.31.  During  the  consent  order  period. 
Allied  was  engaged  in  the  refining, 
reselling,  and  retailing  of  products 
covered  by  the  federal  petroleum  price 
and  allocation  regulations  set  forth  in  10 
CFR  Part  212.  The  ERA  conducted  an 
audit  to  determine  Allied's  compliance 
with  these  regulations.  During  the  course 
of  this  audit.  Allied  and  the  DOE 
entered  into  a  proposed  consent  order, 
whereby  Allied  agreed  to  refund  Si. 5 
million  to  resolve  all  issues  involving  its 
compliance  with  the  regulations  during 
the  consent  order  period.  Allied  agreed 
to  pay  a  total  of  $651,767.54  to  30  direct 
purchasers  which  were  ultimate 
consumers  of  its  refined  petroleum 
products.  These  customers  are  listed  in 
the  Appendix  to  this  Decision.  The  firm 
was  to  remit  the  remaining  $848,232.46 


'  Allied  Materials  Corporation  acquired  all 
uutstandinfi  stock  of  Excel  Corporation  in  1977.  anil 
the  two  firms  subsequently  merged.  The  consent 
order  portjins  to  Sdles  of  covered  products  t)y  both 
rirms.  both  before  and  after  the  merger. 


to  the  DOE  for  distribution  to  other 
Allied  customers  who  were  not  ultimate 
consumers.  Notice  of  the  proposed 
consent  order  was  published  for  public 
comment  at  47  FR  11057  (1982).  The 
proposed  consent  order  was  adopted 
without  modification  as  a  final  order  of 
the  DOE  on  June  10. 1982.  47  FR  25177 
(1982). 

On  February  12. 1985.  the  OHA  issued 
a  Proposed  Decision  and  Order  (PDSO) 
setting  forth  a  tentative  plan  for  the 
distributfon  of  the  Allied  consent  order 
funds  that  had  been  deposited  with  the 
DOE.  50  FR  7634  (February  25. 1985).  In 
the  PDi^O.  we  described  a  two-stage 
process  for  disbursing  refunds.  In  the 
first  stage,  refunds  v\ould  be  made  to 
idenlifiaWe  purchasers  of  covered 
products  who  may  have  been  injured  by 
Allieds  pricing  practices  during  the 
consent  order  period.  This  decision 
adopts  this  mechanism  and  describes 
the  information  that  purchasers  of  Allied 
petrolemu  products  should  submit  in 
order  to  demonstrate  eligibility  for  a 
portion  of  the  consent  order  funds.  After 
these  meritorious  claims  are  paid,  a 
second  stage  may  become  necessary  if 
funds  remain. 

Comments  were  solicited  regarding 
the  proposed  refund  procedures  outlined 
in  the  PD&O.  Ten  stales,  the  Allied 
Marketers  and  the  Jobbers'  Group  filed 
comments  in  response  to  the  PD&O. 
These  comments  are  discussed  in  the 
following  presentation  of  the  procedures 
we  are  adopting.  In  addition,  each  of  the 
ten  stales  commented  on  the 
distribution  of  residual  funds  in  a 
second-stage  proceeding.  The 
formulation  of  procedures  for  the  final 
disposition  of  any  funds  remaining  after 
meritorious  claims  have  been  paid  will 
necessarily  depend  on  the  size  of  the 
fund.  See  Office  of  Enforcement.  9  DOE 
1]  82.508  (1981).  Accordingly,  it  would  be 
premature  for  us  to  address  at  this  time 
the  issues  raised  by  the  states' 
comments  concerning  disposition  of 
second-stage  funds. 

II.  Refund  Procedures 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  the  OHA  in  formulating  and 
implementing  plans  to  distribute  funds 
received  as  a  result  of  an  enforcement 
proceeding.  10  CFR.  Part  205.  Subpart 
V.  The  Subpart  V  process  may  be  used 
in  situations  where  the  DOE  is  unable  to 
identify  readily  those  persons  who  likely 
were  injured  by  alleged  overcharges  or 
to  ascertain  readily  the  amount  of  such 
persons'  injuries.  F'or  a  more  detailed 
discussion  of  Subpart  V  and  the 
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authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Office  of  Enforcement.  9  DOE  |  82.506 
(1981).  and  Office  of  Enforcement.  8 
DOE  I  82.597  (1981). 

During  the  first  stage  in  the  refund 
process,  funds  from  the  Allied  consent 
order  will  be  distributed  to  claimants 
who  satisfactorily  demonstrate  that  they 
have  been  adversely  affected  by  alleged 
overcharges  in  Allied's  sales  of  covered 
products.  As  in  many  prior  special 
refund  cases,  we  will  adopt  certain 
presumptions.  First,  we  will  adopt  a 
presumption  that  the  alleged 
overcharges  were  dispersed  equally  in 
all  sales  of  products  made  by  Allied 
during  the  consent  order  period.  We  will 
therefore  calculate  refunds  based  on  a 
per-gallon.  volumetric  refund  amount. 
Second,  we  will  adopt  a  presumption  of 
injury  with  respect  to  small  claims. 

Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205.282(e)  of  those  regulations  states 
that: 

1 1  In  establishing  standards  and  procedures 
foi  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so.  the  standards  for 
evaluation  of  individual  claims  may  be  ba.sed 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  The  presumptions  to 
be  adopted  in  this  case  will  permit 
claimants  to  participate  in  the  refund 
process  without  incurring 
disproportionate  expenses,  and  will 
enable  the  OHA  to  consider  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available. 

A  claimant  will  be  eligible  to  receive  a 
refund  equal  to  the  documented  number 
of  gallons  of  covered  products  it  bought 
from  .Mlied  during  the  consent  order 
period,  multiplied  by  a  volumetric 
percentage.  This  percentage  is  computed 
by  dividing  the  $848,232.46  consent  order 
fund  by  the  total  number  of  gallons  sold 
by  Allied  during  the  consent  order 
period.  Based  on  information  obtained 
from  the  Allied  audit  files,  we  estimate 
that  Allied  sold  126.163,385  gallons  of 
covered  products  during  the  consent 
order  period.  This  figure  results  in  a 
volumetric  refund  amount  of  $.006723 
per  gallon.  In  addition,  the  interest 
which  has  accrued  to  the  conserit  order 
funds  will  be  applied  to  each  paid 
refund  on  a  pro  rata  basis. 

The  pro  rata,  or  volumetric,  refund 
presumption  assumes  that  alleged 
overcharges  were  spread  equally  over 
all  gallons  of  products  marketed  by 


Allied.  In  the  absence  of  better 
information,  this  assumption  is  sound 
because  the  DOE  price  regulations 
generally  required  a  regulated  firm  to 
account  for  increased  costs  on  a  firm- 
wide  basis  in  determining  its  prices. 
However,  we  also  recognize  that  the 
impact  on  an  individual  purchaser  may 
have  been  greater  than  the  pro  rata 
amount  determined  by  the  volumetric 
presumption.  Certain  purchasers  may 
believe  that  they  suffered 
disproportionate  injury  as  a  result  of 
Allied's  priciag  practices  during  the 
consent  order  period.  Any  such 
purchaser  may  file  a  refund  application 
requesting  an  amount  greater  than  that 
calculated  using  the  volumetric 
presumption,  provided  that  the  claimant 
documents  the  disproportionate  impact 
on  it  of  the  alleged  overcharges.  See. 
e.g..  Sid  Richardson  Carbon  and 
Gasoline  Co.  and  Rictiardson  Products 
Co./Siouxland Propane  Co..  12  DOE 
^  85,054  (1984).  and  cases  cited  therein 
at  88.164. 

In  the  PD&O,  we  tentatively 
determined  that  resellers  and  retailers 
seeking  refunds  totalling  $5,000  or  less 
under  the  volumetric  presumption  would 
not  be  required  to  demonstrate  further 
any  injury  resulting  from  the  alleged 
overcharges.  The  State  of  Texas  filed 
comments  opposing  adoption  of  this 
presumption.  Texas  argues  that  the 
OHA  would  unjustly  enrich  small 
claimants  by  not  requiring  a  showing  of 
injury  of  all  refund  applicants,  and 
contends  that  first-stage  refunds  should 
be  paid  only  to  those  parties  who  can 
prove  that  they  did  not  pass  on  the 
alleged  overcharges,  regardless  of  the 
amount  of  the  claim.  We  have 
considered  this  comment  but  remain 
convinced  that  the  small-claims 
presumption  is  sound. 

The  adoption  of  a  presumption  of 
injurj'  for  smaller  claims  is  based  on  a 
number  of  important  considerations. 
First,  because  of  the  complexity  of  the 
pricing  issues  involved  and  the  amount 
of  time  elapsed  since  the  alleged 
overcharges  took  place,  attempts  at 
restitution  to  deserv'ing  parties 
necessarily  will  be  inexact.  See 
Citronelle-Mobile  Gathering.  Inc.  v. 
Edwards.  669  F.2d  717.  722-23  (TECA 
1982).  Based  on  our  experience  in 
similar  refund  proceedings,  however,  we 
believe  that  the  presumption  of  injury 
enables  parties  who  likely  were  injured 
to  claim  refunds.  We  note  that  in  past 
refund  proceedings  the  OHA  has 
analyzed  extensively  the  issue  of  cost 
absorption  by  smaller  purchasers  of 
petroleum  products.  See,  e.g..  Economic 
Regulatory  Administration:  In  the 
.Matter  of  Standard  OH  Company 
(Indiana).  10  DOE  fl  85.048  (1982) 


[Amoco]  al  88.205-209.  We  have  found 
that  in  cases  of  alleged  overcharges  by 
refiners  such  as  Allied,  retailers  were 
probably  injured  to  some  degree  in  that 
they  were  unable  to  pass  along  all  cost 
increases  to  their  customers.  Amoco  at 
88,206.  We  cannot  expect  individual 
purchasers  to  be  capable  of  producing 
similar  findings,  since  our  analysis  was 
complex  and  involved  data  from  many 
different  sources.  Along  with  these 
factors,  we  must  also  consider  the 
concerns  raised  in  the  PD&O  regarding 
the  cost  to  each  firm  of  gathering  all  the 
information  necessary  to  prove  injury 
and  the  cost  to  the  OHA  of  analyzing  it. 
In  view  of  the  conclusion  that  smaller 
claimants  bore  some  impact  of  the 
alleged  overcharges,  and  the  fact  that 
failure  to  allow  simplified  application 
procedures  for  small  claims  would 
deprive  injured  parties  of  an  opportunity 
to  receive  refunds,  we  conclude  that  the 
small  claims  presumption  should  be 
adopted. 

Under  the  small  claims  presumption,  a 
claimant  who  is  a  reseller  or  retailer  will 
not  be  required  to  submit  any  additional 
evidence  of  injury  beyond  purchase 
volumes  if  its  refund  claim  is  based  on 
purchases  below  a  certain  level. 
Previous  OHA  refund  decisions  have 
expressed  this  threshold  in  terms  of 
either  purchase  volumes  or  refund  dollar 
amounts.  In  Te.xas  Oil  &  Gas  Corp..  12 
DOE  f  85,069  (1984).  we  noted  that 
describing  the  threshold  in  terms  of  a 
dollar  amount  rather  than  a  purchase 
volume  figure  would  more  readily 
facilitate  disbursements  to  applicants 
seeking  relatively  small  refunds,  id.  at 
88.210.  This  case  merits  the  same 
approach.  Several  factors  determine  the 
value  of  the  threshold  below  which  a 
claimant  is  not  required  to  submit  any 
further  evidence  of  injury  beyond 
volumes  purchased.  One  of  these  factors 
is  the  concern  that  the  cost  to  the 
applicant  and  the  government  of 
compiling  and  analyzing  information 
sufficient  to  show  injury  not  exceed  the 
amount  of  the  refund  to  be  gained.  In 
this  case,  where  the  early  months  of  the 
consent  order  period  are  many  years 
-  past  and  the  cost  of  compiling  sufficient 
data  is  probably  quite  high,  $5,000  is  a 
reasonable  value  for  the  threshold.  See 
Texas  Oil  8-  Gas  Corp..  12  DOE  ^  85,069 
(1984);  Office  of  Special  Counsel:  In  the 
Matter  of  Conoco,  Inc..  11  DOE  ^  85.226 
(1984).  and  cases  cited  therein. 

A  reseller  or  retailer  which  claims  a 
refund  in  excess  of  85.000  will  be 
required  to  document  its  injury.  Wliue 
there  are  a  variety  of  means  by  which  a 
claimant  can  make  such  a  showing,  a 
firm  is  generally  required  to  show  that 
market  conditions  would  not  permit  it  to 


26620 


Federal  Register  /  Vol.  50,  No.  124  /  Thursdcjy.  June  27.  1985  /  Notices 


pass  through  the  increased  costs 
associated  with  the  alleged  overcharges. 
In  addition,  a  reseller  or  retailer  of 
petroleum  products  must  show  that  it 
maintained  a  "bank"  of  unrecovered 
costs,  in  order  to  demonstrate  that  it  did 
not  subsequently  recover  these  costs  by 
increasing  its  prices.  See.  e.g..  Triton  Oil 
and  Gas  Corporation/Cities  Service 
Company.  12  DOE  1  85.107  (1984): 
Tenneco  Oi!  Co./Mid-Continent 
Systems.  Inc..  10  DOE  ^  85.009  (1982).  If 
actual,  contemporaneously  calculated 
cost  banks  are  not  available  due  to 
specific  circumstances,  we  will  accept 
other  types  of  information  which 
conclusively  prove  the  existence  of  cost 
banks  during  the  consent  order  period. 
For  example,  monthly  profit  margin  data 
may  in  some  cases  demonstrate  the 
existence  of  cost  banks.  See  Husky  OH 

Company.  13  DOE«I ,  No.  HHF- 

0213  (May  17.  1985).  We  emphasize  that 
the  burden  of  proving  the  existence  of 
cost  banks  rests  with  the  claimant, 
regardless  of  what  information  is 
submitted.^ 

The  Allied  Marketers  and  the  Jobbers" 
Group  filed  consolidated  comments 
which  suggest  that  the  OHA  ease  the 
burden  on  firms  seeking  refunds  greater 
than  S5.000.  In  particular,  the  comments 
take  issue  with  previous  statements  of 
the  OHA  in  other  proceedings 
concerning  the  expense  of  compiling 
cost  bank  data  to  demonstrate  injury 
from  alleged  overcharges.  See.  e.g.. 
Bayou  State  Oil  Corporation.  12  DOE 
^85.197  (1985)  (Bayou  State]  at  88.625 
n.4.  The  commenters  claim  that  the 
OHA  "grossly  underestimates"  the 
expense  and  effort  involved  in 
tabulating  data  from  numerous  invoices 
to  arrive  at  a  complete  calculation  of 
unrecouped  cost  increases.  The 
commenters  contend  that  this  expense 
exceeds  S20.000  for  a  mid-sized  firm. 
Further,  the  commenters  note  that  many 
firms  no  longer  possess  the  source  data 
necessary  to  make  such  calculations. 

We  are  not  convinced  that  previous 
OHA  refund  procedures  have 
underestimated  the  cost  of  the  required 
showing  of  injury  for  firms  claiming 
refunds  over  S5.000.  The  commenters 
have  not  presented  any  specific 
evidence  of  the  expense  faced  by  firms 
in  assembling  the  necessary  evidence, 
other  than  mentioning  the  need  for  some 


'  Resellers  or  retailers  who  claim  a  refund  in 
excess  of  SS.UOO  but  who  cannot  establish  that  they 
did  not  pass  through  the  allejied  overcharges  will  be 
eligible  for  a  refund  up  to  the  S.i.OtX)  threshold, 
without  being  required  to  submit  further  evidence  of 
injury.  Firms  potentially  eligible  for  greater  refunds 
may  choose  to  limit  their  claims  to  S5.0IX)  without 
hr>ing  to  submit  detailed  documentation  uf  their 
injury.  S<-c  Office  of  Enforcement.  8  DOE  ^  B2.597 
|1981)atB.S.396. 


firms  to  construct  a  complete  cost  bank 
schedule  from  purchase  and  sales 
invoices.  We  note  that  firms  were 
required  under  the  regulations  to 
compile  contemporaneously  information 
from  which  cost  banks  could  be  readily 
calculated,  and  if  this  data  is  still 
available,  calculation  of  cost  banks 
should  be  a  relatively  easy  task.  See  10 
CFR  210.92  o/7(/ 212.93(a).  Furthermore, 
as  stated  above,  there  are  alternative 
methods  by  which  a  firm  may  attempt  to 
demonstrate  injury  when  there  are 
specific  circumstances  why  an  actual, 
contemporaneous  record  of  cost  banks 
is  difficult  or  impossible  to  produce.  See 

Husky  OH  Company.  13  DOE  fl 

No.  liEF-0213,  slip  op.,  at  7.  (May  17. 
1985):  Bayou  State.  12  DOE  at  88.622-23. 
We  believe  that  the  procedures  we  have 
outlined  minimize  the  expense  to 
potential  claimants  while  insuring  that 
deserving  parties  receive  proper 
refunds.  Consequently,  we  will  adopt 
the  proposed  procedures  regarding  the 
standards  for  evaluating  larger  refund 
claims. 

We  believe  that  most,  if  not  all.  of  the 
ultimate  consumers  who  purchased 
petroleum  products  directly  from  Allied 
have  already  received  refunds  for  the 
alleged  overcharges.  The  consent  order 
stipulated  the  refund  procedures  for 
these  customers.  See  Appendix.  These 
customers  therefore  will  not  be  eligible 
to  apply  for  further  refunds  from  the 
consent  order  fund  deposited  with  the 
DOE.  However,  other  ultimate 
consumers  who  purchased  Allied 
products  from  resellers  may  be  eligible 
to  apply  for  refunds.  We  find  that  end- 
users  or  ultimate  consumers  whose 
business  is  unrelated  to  the  petroleum 
industry  were  injured  by  the  alleged 
overcharges  settled  in  the  consent  order. 
Unlike  regulated  firms  in  the  petroleum 
industry,  members  of  this  group 
generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  were  not  required  to  keep  records 
which  justified  selling  price  increases  by 
reference  to  cost  increases.  For  these 
reasons,  an  analysis  of  the  impact  of  the 
increased  cost  of  petroleum  products  on 
the  final  prices  of  non-petroleum  goods 
and  services  would  be  beyond  the  scope 
of  this  special  refund  proceeding.  St'eQ 
Office  of  Enforcement,  Economic 
Regulatory  Administration:  In  the 
Matter  of  PV.M  OH  Associates.  Inc..  10 
DOE  I  85,072  (1983):  see  also  Te.xas  Oil 
Fr  Gas  Corp..  12  DOE  at  88,209  and  cases 
cited  therein.  We  have  therefore 
concluded  that  downstream,  end-user 
purchasers  of  Allied  petroleum  products 
need  only  document  their  purchase 
volumes  in  order  to  make  a  sufficient 


showing  that  they  were  injured  by  the 
alleged  overcharges. 

In  addition,  refund  applicants  who  are 
regulated  by  a  governmental  agency  or 
by  the  terms  of  a  cooperative  agreement 
will  not  be  required  to  demonstrate  that 
they  absorbed  the  alleged  overcharges. 
In  the  case  of  regulated  firms,  e.g.. 
public  utilities,  any  overcharges  incurred 
as  a  result  of  Allied's  alleged  violations 
of  the  DOE  regulations  would  routinely 
be  passed  through  to  their  customers. 
Similarly,  any  refunds  received  by  such 
firms  would  be  reflected  in  the  rates 
they  are  allowed  to  charge  their  ' 
customers.  Refunds  to  agricultural 
cooperatives  will  likewise  directly 
influence  the  prices  charged  to  member 
customers.  Consequently,  these  firms 
too  need  only  document  their  purchase 
volumes  from  Allied  to  make  an 
adequate  showing  of  injury.  See  Office 
of  Special  Counsel.  9  DOE  |  82.538. 
However,  along  with  their  applications 
these  firms  should  provide  a  full, 
detailed  explanation  of  the  manner  in 
which  refunds  would  be  passed  through 
to  customers  and  how  the  appropriate 
regulatory  body  or  membership  group 
will  be  advised  of  the  applicant's  receipt 
of  a  refund. 

As  in  previous  cases,  we  find  that  there 
is  a  class  of  potential  claimants  who 
may  be  presumed  to  have  suffered  no 
injury  from  Allieds  alleged  overcharges. 
Those  parties  are  firms  that  made  spot 
purchases  of  Allied  petroleum 
products.^  See  Office  of  Special 
Counsel.  10  DOE  |85,048  (1982):  Office 
of  Enforcement.  8  DOE  1182,597  (1981) 
(hereinafter  cited  as  Vickcrs).  As  we 
stated  in  Vickers: 

|T|hcse  customers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  spot  market  purchases  of  Vicknrs 
motor  gasoline  at  increased  prices  unless 
ihey  were  able  to  pass  through  the  full 
amount  of  Vickers'  quoted  selling  price  at  the 
time  of  purchase  to  their  own  customers. 


'  We  will  except  frum  this  principle  coopcrutivo 
organizations  which  made  spot  purchases  of 
products  from  Allied  and  resold  these  products  to 
their  members.  In  the  past,  we  have  treated  refund 
upplicalions  hy  cooperatives  as  applications  made 
on  behalf  of  their  members,  who.  as  ultimate 
customers,  were  not  in  a  position  to  pass  along 
increased  costs.  Similarly,  any  refund  received  by  a 
cooperative  would  presumably  be  passed  on  to  its 
members,  in  the  form  of  either  a  price  reduction  or  a 
distribution  of  surplus  income.  Office  of  Special 
Counsel.  9  DOE  |82.53a  (I982I  at  85.203.  See.  e.g.. 
Anadarko  Production  Co./Cities  Service  Co..  12 
DOE  I]85.0e0  (1984).  Cooperative  purchasers 
therefore  will  be  presumed  to  have  been  injured  in 
spot  purchases  of  Allied  products  when  these 
products  were  resold  to  memt)ers.  Cooperatives  in 
this  ca'egory  will  be  eligible  to  apply  for  refunds. 
These  firms  must  explain  in  their  refund 
applications  the  manner  in  which  any  refunds  will 
be  distributed  to  members. 
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8  DOE  al  8r).3»&-97.  We  believe  that  the 
same  rationale  dpplies  in  this  case. 
ConsequenlK.  we  will  establish  a 
nihuttable  presumption  that  spot 
purchasers  were  not  Injured  by  Allied's 
pricing  practices.  Thus,  a  spot  purchaser 
claimant  will  be  required  to  submit 
additional  evidence  sufficient  to 
establish  that  it  was  unable  to  recover 
the  prices  it  paid  to  Allied. 

The  consolidated  comments  of  the 
Allied  Marketers  and  the  Jobbers"  Group 
suRHfst  that  claimants  be  required  to 
submit  purchase  volumes  on  a  quarterly, 
Hither  than  monthly,  basis.  The 
commenters  contend  thai  requirinjj  only 
quarterly  data  is  "far  less  intimidating" 
to  potential  claimants.  Although  in 
several  previous  cases  we  have  only 
required  purchase  volumes  by  quarter. 
r.}-..  Office  fo  Speciai  Counsel:  In  the 
Slutter  of  Teimeco  Oil  Company.  9  DOE 
^62.538  (1982)  at  85.210.  it  is  our  general 
practice  to  require  a  list  of  purchase 
volumes  by  month.  See  Amoco  at  88.221: 
Bayou  State  at  88.624.  We  believe  that 
monthly  schedules  provide  a  more 
precise  picture  of  a  firm's  purchases  and 
allow  the  OUA  to  chart  accurately  the 
seasonal  cycle  of  petroleum  purchases. 
In  past  refund  proceedings,  monthly 
volume  figures  have  been  essential  in 
uncovering  inaccurate  purchase 
schedules.  See  Illinois  Gasoline  Dealers 
Association.  12  DOEt82,533  (1984)  at 
85.150.  Monthly  data  also  permits  direct 
comparison  between  firms  in  case  the 
need  arises  to  examine  purchasing 
patterns  of  Allied  purchasers  as  a  group. 
Because  of  differing  fiscal  years, 
however,  quarterly  data  would  likely 
not  allow  this  type  of  direct  comparison. 
In  addition,  monthly  schedules  will  help 
us  to  more  accurately  compute  the 
proper  refund  fo  a  claimant  who 
purchased  Allied  products  which  were 
decontrolled  at  some  point  during  the 
consent  order  period.  Finally,  since  our 
experience  shows  that  most  firms 
complied  with  the  recordkeeping 
regulations  by  compiling  monthly 
records  of  purchases,  costs,  etc..  we  do 
not  believe  that  requiring  monthly 
figures  will  be  an  additional  cost  burden 
on  potential  refund  applicants.  We  share 
the  commenters'  interest  in  simplifying 
the  refund  process  and  agree  that 
requiring  only  quarterly  data  might  help 
to  meet  this  goal.  However,  so  that  the 
OUA  possesses  the  most  accurate 
available  data,  we  have  determined  that 
claimants  in  this  proceeding  should 
submit  monthly  schedules  showing 
purchases  of  covered  products  from 
Allied.  A  claimant  may  submit  quarterly 
purchase  schedules,  however,  provided 
that  it  explaints  specifically  why 
monthly  data  is  unavailable. 
The  consolidated  comments  also 


suggest  that  the  OHA  require  that 
information  regarding  the  continuity  of 
ownership  of  the  claimant  firm  during 
and  since  the  consent  order  period  be 
included  in  refund  applications 
submitted  in  the  Allied  proceeding.  This 
requirement  is  standard  practice  in 
Sui)part  V  refund  proceedings  and  it 
was  not  intended  to  be  excluded  from 
the  PD&O.  See  Apco  Oil  Corporation,  12 
DOE  1i85.149  (1985):  Standard  Oil 
Company  (Indiana)/ Amcorp  Oil 

Company.  13  DOE^ ,  (Nos.  RF21- 

8174  et  al.)  (June  4, 1985).  We  will 
require  claimants  to  submit  information 
regarding  continuity  of  ownership,  as 
outlined  in  Section  III.  below. 

As  in  previous  cases,  we  will  set  a 
minimum  refund  amount  to  potential 
claimants.  In  prior  refund  cases,  we 
have  not  granted  refunds  for  less  than 
Si 5.00  because  the  cost  of  issuing  such 
refunds  exceeds  the  restitutionary 
benefits  which  may  be  achieved.  See 
Amoco  at  88.214.  We  will  utilize  the 
same  minimum  refund  amount  in  the 
present  case. 

III.  Applications  for  Refund 

After  considering  the  comments 
received  concerning  the  first-stage 
refund  procedures  tentatively  adopted 
in  the  February  12. 1985  PD&O.  we  have 
concluded  that  the  proposed  procedures 
should  be  implemented,  as  outlined 
above.  We  shall  now  accept 
applications  for  refunds  from  parties 
who  purchased  covered  products  from 
Allied  during  the  consent  order  period. 

In  order  to  receive  a  refund,  each 
claimant  must  provide  a  monthly 
schedule  of  its  volume  of  purchases  from 
Allied  during  the  consent  order  period.  If 
no  documentation  of  the  number  of 
gallons  purchased  is  available,  a 
claimant  must  submit  a  detailed 
estimate  of  its  purchases.  Each  claimant 
must  indicate  its  level  in  Allied's  chain 
of  distribution,  e.g..  ultimate  consumer, 
reseller,  etc.  Each  applicant  must  also 
state  whether  there  has  been  a  change 
in  ownership  of  the  firm  during  or  since 
the  consent  order  period,  and  must 
provide  the  names  and  addresses  of  any 
other  owners.  If  there  has  been  a  change 
in  ownership,  the  applicant  should 
either  state  the  reasons  why  the  refund 
should  be  paid  to  the  applicant  rather 
than  the  other  owners  or  provide  a 
signed  statement  from  the  other  owners 
indicating  that  they  do  not  claim  a 
refund.  If  a  reseller  or  retailer  claims  a 
refund  in  excess  of  $5,000.  it  must 
demonstrate  that  it  was  injured  by 
Allied's  pricing  practices  by  submitting 
the  types  of  information  outlined  in 
Section  II  of  this  Decision. 

All  applications  must  be  filed  in 
duplicate  and  must  be  received  within 


90  days  of  publication  of  this  Decision 
and  Order  in  the  Federal  Register.  A 
copy  of  each  application  will  be 
available  for  public  inspection  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals.  Any  applicant 
who  believes  that  its  application 
contains  confidential  information  must 
so  indicate  and  submit  two  additional 
copies  of  its  application  from  which  the 
confidential  information  has  been 
deleted.  Each  application  must  also 
include  the  following  statement:  "I 
swear  (or  affirm)  that  the  information 
submitted  is  true  and  accurate  to  the 
best  of  my  knowledge  and  belief."  See 
10  CFR  265.283(c):  18  U.S.C.  §  1001.  In 
addition,  the  applicant  should  provide 
the  name  and  telephone  number  of  a 
person  who  may  be  contacted  by  the 
OHA  for  additional  information 
concerning  the  application. 

Applications  should  refer  to  Case 
Number  HEF-0200  and  should  be  sent 
to:  Allied  Materials  Corporation  Refund 
Proceeding,  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  D.C.  20585. 

It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Allied  Materials  Corporation 
pursuant  to  the  consent  order  executed 
on  January  25, 1982,  may  now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 


Dated:  June  2.  1985. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

APPENDIX 

The  following  30  ultimate  consumers  of 
Allied  petroleum  products  received  refunds 
directly  from  Allied  as  a  result  of  the  consent 
order.  These  firms  will  not  be  eligible  to 
apply  for  additional  refunds  in  the  present 
proceeding. 

St.  Louis— San  Francisco  R.R  (Burlington) 
Amis  Construction  Company 
Arkhola  Sand  and  Gravel 
Arrowhead  Asphalt.  Inc. 
C  &  j  Trucks.  Inc. 
Cummings  Construction  Company 
Evergreen  Mills 
Hodges  Trucking  Company 
J  &  M  Leasing 
Leeway  Motor  Freight 
M  &  W  Propane 

Missouri  Public  Service  Company 
Mistletoe  Express 
Ralston  Purina — Lancaster.  Ohio 
Ralston  Purina— Louisville.  Kentucky 
Ralston  Purina — Madisonville,  Texas 
Ralston  Purina— Memphis.  Tennessee 
Ralston  Purina— Union  City.  Georgia 
Ralston  Purina— Zellwood.  Florida 
Shawnee  Paving  Company 
Southwestern  Bell  Telephone 
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Time  DC. 
Trojan  Transport 
Tulia  Power  and  Light 
Breeding.  Hugh 
International  Harvester 
Quapaw  Company 
Defense  Fuel  Supply  Center 
St.  Clair  Lime 
LAM  Construction  Company 

|FR  Doc.  85-15432  Filed  6-26-«5:  8:45  am| 
BHXING  CODE  MSO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IAAA-FRL-28S5-7I 

EPA  Master  List  of  Debarred, 
Suspended,  or  Voluntarily  Excluded 
Persons 

ACENCV:  Environmental  Protection 
Agency. 


ACTION:  EPA  Master  List  of  Debarred. 
Suspended,  or  Voluntarily  Excluded 
Persons. 

summary:  40  CFR  32.400  requires  the 
Director,  Grants  Administration 
Division,  to  publish  in  the  Federal 
Register  each  calendar  quarter  the 
names  of.  and  other  information 
concerning,  those  parties  debarred, 
suspended,  or  voluntarily  excluded  from 
participation  in  EPA  assisted  programs 
by  EPA  action  under  Part  32.  Assistance 
(grant  and  cooperative  agreement) 
recipients  and  contractors  under  EPA 
assistance  awards  may  not  initiate  new 
business  with  these  firms  or  individuals 
on  any  EPA  funded  activity  during  the 
period  of  suspension,  debarment,  or 
voluntary  exclusion. 

TJ)is  short  list  contains  the  names  of 
thobe-persons  who  have  been  listed  as  a 
result  of  EPA  actions  only.  It  is  provided 


for  general  informational  purposes  only 
and  is  not  to  be  relied  on  in  determining 
a  person's  current  eligibility  status.  A 
comprehensive  list,  updated  weekly,  is 
available  in  each  Regional  Office. 
Inquiries  concerning  the  status  of  any 
individual,  organization,  or  firm  should 
be  directed  to  EPA's  Regional  or 
Headquarters  office  for  grants 
administration  that  normally  serves  you. 

DATE:  This  short  list  is  current  as  of  June 
21, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Dawkins.  of  the  EPA  Compliant! 
Staff.  Grants  Administration  Division,  at 
(202)  47S-«025. 

D.itcd:  June  17.  1985. 

Harvey  G.  Pippen,  |r.. 

Director.  Grants  Administration  Division 
IPM-2W). 


EPA  Master  List  of  Debarred,  Suspended,  and  Voluntarily  Excluded  Persons 


FMNe 


Status  ' 


From 


To- 


Grounds 


UMI 


A.C.  LJOTtnc*  Ltttm  Compiry.  mc  (Oanvor*.  MA).. 

Anitenon.  Scon  (Wamui  Cresk.  CA)  

AaM  Prnlressing  C<xp  (Panorama  Cdy.  CA) 

Awanl.  EmMt  Jr  (Fort  My«rs.  FL)       

Bartxr.  Laiwane*  (Haietupood.  NO    — 

BoiM.  WaMi  ar<d  Anooaras.  inc  (MaMtai  MV) 

Boyena.  \Mke  Eugene  C**on.  NC) 

C-o«.  W*«r  A  (Maikson  Wi)      


Cua.  VtKCtnt  J  .  Jr  (Hunkngton.  NY) 
Baiangar.  Theodore  C  (Monroe  NO).. 

Emctwni.  Angeto  J  tCamden.  NJ) 

Gabey.  Mart>n  (Norttipon  NY) 


Goocspeed.  Bc«)en  (Nor«  Hampton  N>-i)       „. 

Hwry  Jonnson  Plumting  Company,  inc  (Waiia  A'aila.  WA).... 

Hareen  G  Whyie  Associates,  inc  (Gary  IN) _„ 

Hamng.  Donatd  W  iW'ison.  NC)     ._.„ 

Murter.  Jamas  C  iGardena.  CA) — 

inniation  SpeoaMy  and  Suppty.  Inc  (Clan aland.  OH) _ 

Jackson.  Manty  (San  Joaa.  CA) 

Jacksor   Slaik  iWaiia  WaNa.  WA). — . 

Jonnson  Ricnard  (Mnisdala.  NH) „ 

Kruegar.  Joscpn  (Clevetard.  OH)  _. 

LA  ReyrxXds  Company  (Wmslor  Silem.  NC) --, 

Lae.  Herftert  P,  HI  (Sumlar.  SC)        — -.C. 

Long.  MaroW  Deimar  (Loa  Ga<OS.  CA) __.:. 

MarsnaH.  Weymoom  (Gkxcaster.  MA) „ 

Moorahaad.  Oanns  L  iGranlavitta.  SC)  

Mbnc«al  a  Industrial  Pipe  Services.  Ltd  (DcugJJS-vKte.  GA).. 


Newrrar  f'et  M  (Vienna.  VA)       _ 

Newman,  flicnard  Gordon  (Pierre.  SO) 

Post  Tensioning  Service  Corporation  (Saratoga.  CA) . 

nevnoMs.  Jon  R  fWinston  Salem.  NC)  

Ricnrtxxx!.  Elwood  P  (Grand  Forks,  NO)     

Bicfynond  Enyiaenng.  inc  (Grand  Forks.  NO) 

Rcnmond  Ltoyda  W  .  Jr  (&and  Forks.  NO) _ 

Ruinrock  Construction.  Inc  (Murreits  >nta(.  NC) - 

Rotrvock  Sieoa  D  (Murrain  IrMt.  NC)   

Snepfierd.  Frank  A  (Savannan.  TN) 

Stone.  FrarKS  (Swaruey.  NH) — 

Tuckar  Brcmets  Conlractvig  Co  (Pe«  Oly.  Mi— 

Tucker.  HaroW  Ray  (Pen  Oty.  AL)      

Tuckar.  Kenneth  W  (Pan  Cly.  AL)     

Vandartknt  WiUnm  (Saratoga.  CA) — „. 

Waisft.  Charlas  T  (Huntnglon  Bay.  NY). 

walstad.  MamI  (Huntnglon  Beacn.  CA) 

Watson  Elactrcal  Cont»uc*on  Co  (Wdson,  NC) 

\*<tiyte.  Hert)en  G  (Gary.  W) 

Wirt.  David  (OouglasviHe  (5A) .... 

W»|.  Gordon  0  (Dougla*v«a.  GA) — _.... 

W«t.  JuOim  C  (Ooug«a&villa.  GA) _ 


83-0007-00  , 

0 

4-12-84 

4-11-87  < 

J32200ia).  (C).  (1) 

83-0004-01 

D 

6-17-83 

6-16-86 

S  32  200   (a),   (b).   (e).   (f) 

83-0050-06 

D 

8-02-83 

8-01-83 

{  32  200  (a) 

83-0066-06 

S 

12-02-83 

Open 

$  32  300  (b) 

83-0007-05 

0 

4-12-84 

4-11-87 

}  32  200  (a).  (C).  (0 

83-0040-00 

0 

4-14-83 

4-13-86 

4  32  200  (8).  (e) 

83-0044-01 

D 

4-15-85 

4-14-67 

9  32  ?O0  (a) 

83-0047-01 

D 

8-20-84 

8-19-874- 
14-87 

$  32  200  (a) 

83-0040-03 

D 

4-30-85 

4-29-88 

5  32  200  (a) 

83-0012-01 

VE 

3-13-85 

3-11-88 

}  32  200  (a). 

83-0040-04 

D 

4-14-83 

4-13-86 

;  32  200  (a),  (b). 

83-0040-02 

0 

12-16^83 

12-15-86 

$  32  200  (a) 

83-0007-02 

D 

4-12-84 

4-11-87 

§  32  200  (c).  (I) 

83-0060-00 

D 

7-22-83 

7-21-86 

§32  200   (b).    (c).    (e).    (i| 

83-0501 

D 

10-20-82 

10-19-85 

;  32  200  (b).  (e) 

83-0044-01 

0 

10-11-84 

10-10-87 

5  32  2C0  (a) 

83-0002-02 

0 

7-07-83 

7-06-86 

$  32  200  la) 

84-0025-00 

0 

10-04-84 

10-03-87 

5  32  200(0.(1). 

83-0048-02 

D 

6-27-83 

6-26-86 

5  32  200  (a) 

83-0060-01 

D 

7-22-83 

7-21-86 

5  32  200   (b).    (c).    (c).    (.) 

83-0007-03 

0 

4-12-84 

4-11-87 

5  32  200  (c).  (1) 

83-0025-01 

0 

'0-04-84 

10-03-87 

5  32  200  !cj  (1) 

83-0036-00 

D 

7-01-83 

6-30-86 

5  32  200  (a) 

64-0013-01 

VE 

2-14-85 

12-31-87 

}  32  200  (a). 

83-0050-01 

D 

7-07-83 

7-06-86 

5  32200  (a). 

83-0007-01 

D 

4-12-84 

4-11-87 

§  32  230  (c).  (1). 

84-0006-01 

D 

•-11-85 

1-10-88 

5  32  200  (a) 

82-0601 

D 

10-07-82 

2-16-87 

5  32  200   (b).    (c).    (e).    (i) 

S2-040e 

83-0072-01 

D 

9-30-83 

9-29-86 

5  32  200  (i) 

83-0041-00 

0 

11-29-83 

11-28-86 

5  32  200  (a) 

83-0001-00 

D 

7-08-83 

7-07-86 

5  32  200  (a). 

83-0036-01 

D 

7-01-83 

6-30-86 

5  32  200  (a) 

83-0006-01 

D 

6-06-83 

6-05-86 

5  32  200  (a).  (1) 

83-0006-00 

D 

6-06-83 

6-05-86 

§  32  200  (a).  (1) 

83-0006-02 

D 

6-06-83 

6-05-86 

5  32  200  (a).  (1) 

83-0064-00 

D 

5-17-84 

5-16-87 

5  32  200  (a) 

83-0064-01 

D 

5-18-84 

5-17-87 

5  32  200  (a). 

83-0046-01 

D 

7-15-83 

11-03-85 

5  32  200  (a). 

83-0007-04 

D 

4-12-84 

4-11-87 

5  32  200  (a),  (c).  (i) 

83-0061-00 

D 

11-26-84 

11-25-87 

5  32  200  (a) 

83-C06I-02 

D 

11-28-84 

11-25-87 

§  32  200  (a) 

83-0061-01 

D 

11-26-84 

11-25-87 

5  32  200  (a) 

83-0001-01 

D 

7-08-83 

7-07-86 

5  32  200  (a) 

83-0040-01 

D 

4-14-83 

4-13-86 

5  32  200  (a). 

83-0003-03 

D 

6-27-83 
4-15-85 

6-26-86 

5  32  200  (a) 

83-0044-00 

0 

4-14-87 

5  32  200  (a). 

82-0501 

D 

10-20-82 

10-19-85 

5  32  200  (b).  (e) 

82-0601 

D 

10-07-82 

2-16-87 

5  32  200    (b).    (c).    (e).    (i) 

82-0408 

82-0408 

D 

12-07-82 

2-16-87 

5  32  200  (c).  (e) 

82-0*08 

0 

12-07-82 

2-16-87 

{  32  200  (c).  (e).  (1) 

I 
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EPA  MASTER  List  of  Debarred.  Suspended,  and  Voluntarily  Excluded  Persons— Continued 


Name  and  jurisdiction 


File  No. 


Zeiglef.  Beaty  Slevens  (Sumtet.  SC) 


83-0045-01 


Status  ■ 


F«om 


To- 


VE 


7-15-83  I     8-31-86 


Qroundi 


-L 


1 32.200  (a) 


'D    OobaiTod,  S  ■  Suspended,  ve    Voluntarily  excluded 


|FR  Doc  8&-15408  Filed  »-26-85:  8:45  am| 

BILUNG  code  CS60-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

lime  20.  19B5. 

The  Federal  Communicjitions 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511. 

Copies  of  these  submissions  are 
available  from  the  Commission  by 
calling  Doris  B.  Peacock.  (202)  632-7513). 
Persons  wishing  to  comment  on  any 
information  collection  should  contact 
David  Reed.  Office  of  Management  and 
Budget.  Room  3235  NEOB.  Washington. 
D.C.  20503,  (202)  395-7231. 
OMB  No.:  3060-0025 
Title:  Application  for  Restricted 
Radiotelephone  Operator  Permit — 
Limited  Use 
Form  No.:  FCC  755 
Action:  Extension 
Estimated  Annual  Burdens:  5,000 

Responses:  500  Hours. 
OMB  No.:  3060-0073 
Title:  Application  for  and  Certification 
of  Overtime  Service  Involving 
Inspection  of  Ship  Radio  Equipment 
Form  No.:  FCC  808 
.Action:  Extension 
Estimated  Annual  Burdens:  200 

Responses;  17  Hours. 
William  |.  Tricarico, 
Secretary.  Federal  Communications 
Commission. 
|FR  Doc.  85-15419  Filed  6-26-85;  8:45  am] 

billing  code  8712-01-11 


FEDERAL  RESERVE  SYSTEM 

First  Security  Corporation  of 
Kentucky  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 


company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  l&42(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
v%Titten  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  19. 
1985. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams.  Vice  President)  1455  East 
Sixth  Street,  Cleveland,  Ohio  44101: 

1.  First  Security  Corporation  of 
Kentucky.  Lexington.  Kentucky;  to 
acquire  100  percent  of  the  voting  shares 
of  Clark  County  Bancorporation.  Inc.. 
Winchester.  Kentucky. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 

23261; 

1.  Independent  Banks  of  Virginia.  Inc.. 
Norfolk.  Virginia;  to  acquire  100  percent 
of  the  voting  shares  of  Princess  Anne 
Commercial  Bank,  Fairfax,  Virginia. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  NW..  Atlanta.  Georgia 
30303: 

1.  FirstBanc  Holding  Company.  Inc.. 
Robertsdale.  Alabama;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Bank  of  Baldwin  County.  Robertsdale. 
Alabama. 

2.  Mississippi  River  Bancshores,  Ltd., 
Belle  Chasse.  Louisiana;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Mississippi  River  Bank.  Belle  Chasse. 
Louisiana. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 


925  Grand  Avenue.  Kansas  City, 
Missouri  64198: 

1.  Nebanco,  Inc..  Wallace,  Nebraska: 
to  acquire  5.71  percent  of  the  voting 
shares  of  American  Corporation.  North 
Platte.  Nebraska,  thereby  indirectly 
acquiring  American  Security  Bank, 
North  Platte.  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System.  lune  21. 1985. 
James  McAfee.  . 

.Associate  Secretary  of  the  Board. 
|FR  Doc.  85-15423  Filed  6-28-85:  8:45  am) 

BILUNG  COM  S210-01-M 


Weleetka  Bancorporation,  Inc.; 
Acquisition  of  Company  Engaged  In 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "rea-sonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
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evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bark 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  19. 1985. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President ) 
925  Grand  Avenue.  Kansas  City. 
Missouri  &4198: 

1.  We/cetka  Bancorporation.  Inc.. 
VVeleetka.  Oklahoma:  to  engage  through 
its  subsidiary.  Weleefaka  Properly  and 
Casualty  Agency.  Inc..  Weleetka. 
Oklahoma,  in  the  sale  of  general 
insurance  io  a  community  with  a 
population  not  exceeding  5.000  persons 
under  section  4(c)(8)|C)(i)  by  acquiring 
the  assets  of  Dale  Cafes  Insurance 
Agency.  Weleetka.  Oklahoma. 

Board  of  Governors  of  the  Federal  Reser\e 
System.  June  21.  1985. 
|ain«s  McAfe«, 

.'\ssociate  Secretary  of  the  Board. 
|FR  Doc.  85-15424  Filed  6-26-85:  8:45  am} 

HLUMQ  COOC  6310-01-11 


Dated;  June  18.  1985. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coortiinulion, 

Centers  for  Di.-ioase  Control. 

|FR  Doc.  a>-15410  Filed  6-20-85;  8:43  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 
Annual  Reports;  Availability  of  Filing 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Pub.  L.  92^63  (5  U.S.C. 
Appendix  2).  the  Fiscal  Year  1984 
annual  reports  for  the  following 
advisory  committees  utilized  by  the 
Centers  for  Disease  Control  have  been 
filed  with  the  Library  of  Congress:  Board 
of  Scientific  Counselors.  National 
Institute  for  Occupational  Safety  and 
Health.  Mine  Health  Research  Advisory 
Committee:  Safety  and  Occupational 
Health  Study  Section. 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress. 
Newspaper  and  Current  Periodical 
Reading«Room,  Room  1026,  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue  SE.,  Washington. 
DC  (telephone  202/287-6310). 
Additionally,  on  weekdays  between  9:00 
a.m.  and  4:30  p.m.  copies  will  be 
available  for  inspection  at  the 
Department  of  Health  and  Human 
Services.  Department  Library.  HHS 
North  Building.  Room  1436,  300 
Independence  Avenue  SW.. 
Washington.  DC  (telephone  202/245- 
6791). 


Mine  Health  Research  Advisory 
Committee,  X-Ray  Surveillance 
Subgroup;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  committee 
meeting: 

XRay  Sun-eillance  Subgroup  of  the  Minv 
Health  Research  Advisory  Committee 

Date:  |uly  15.  1985. 

Place:  Room  105  A.  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue  SVV.. 
Washington.  D.C.  20201. 

Time:  8:00  a.m.  to  5:00  p.m. 

Purpose:  The  Committee  subgroup  is 
charged  with  determining  if  the  Committee 
should  recommend  to  .\iOSH  that  the 
Institute  conduct  the  entire  x-ray  surveillance 
program  for  coal  miners.  If  so.  the  subgroup  is 
to  consider  what  criteria  should  be  met  to 
justify  the  initiation  and  continuation  of  this 
program  by  NIOSH  in  terms  of  factors  such 
as  participation  rate,  detection  rate  of 
disease,  and  transfer  rate  to  less  dusty  jobs. 
Other  issues,  such  as  qtiaiity  of  films,  may 
also  be  discussed. 

Viewpoints  and  suggestions  from 
manufacturers  of  x-ray  equipment, 
industry,  labor,  academia.  other 
government  agencies,  and  any  other 
interested  parties  are  invited.  Interested 
parties  wishing  to  participate  in  the 
meeting  are  requested  to  contact  Robert 
E.  Glenn  at  the  address  below  in  order 
to  be  assured  appropriate  time  for 
presentation.  Four  copies  of  the  text  of 
the  presentation  should  be  provided  to 
the  subgroup  chairperson,  Dr.  Nicholas 
Sargent,  University  of  Southern 
California,  School  of  Medicine, 
Department  of  Radiology.  1200  North 
State  Street,  Los  Angeles,  California 
90033,  prior  to  or  at  the  subgroup 
meeting. 

Contact  Person:  Robert  E.  Glenn, 
Executive  Secretary.  MHRAC.  NIOSH. 
CDC.  944  Chestnut  Ridge  Road. 
Morgantown.  West  Virginia  26505. 
Phone:  (304)  291^1474. 

The  Mine  Health  Research  Advisory 
Committee  (MHRAC)  was  established 
by  the  Federal  Mine  Safety  and  Health 
Act  of  1977.  The  Committee  is  charged 
with  advising  the  Secretary  of  Health 
and  Human  Services  on  matters 
involving  or  relating  to  mine  health 
research.  The  subgroup,  composed  of 
members  of  the  MHRAC.  will  provide  a 


report  to  the  full  Committee  at  a  future 
meeting  and  will  give  a  status  report  on 
its  activities  to  the  MI  IRAC  at  the  next 
meeting. 

^Dated:  June  19. 19«5. 
Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 
\VR  Doc.  81^15409  Filed  6-26-8.5:  8:45  amj 
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Project  Grants  for  Preventive  Health 
Services;  Sexually  Transmitted 
Diseases  Control;  Program 
Announcement 

I.  Introduction 

A.  Purpose  and  Authority 

Project  Grants  for  the  Prevention  and 
Control  of  Sexually  Transmitted 
Diseases  (SID)  are  awarded  to  Slate 
and  local  governments  to  assist  in 
estc«blishing,  improving,  and 
implementing  integrated  and 
comprehensive  STD  systems  capable  of 
preventing  and  interrupting  STD  as 
authorized  under  section  318(c)  of  the 
Public  Health  Service  Act  (42  U.S.C. 
247c)  as  amended.  Public  and 
professional  education  activities 
authorized  under  sections  318(b)(3)  and 
(4)  of  the  Act,  and  integral  to  State 
control  programs,  are  also  a  part  of 
these  grants. 

Financial  and  direct  (i.e.,  "in  lieu  of 
cash")  assistance  under  this  program  is 
described  in  the  Catalog  of  P^ederal 
Domestic  Assistance  number  13.977. 
Regulations  governing  the 
implementation  of  this  legislation  are 
covered  under  42  CFR  Part  51b. 
Subparts  A  and  D. 

B.  National  Program  Goals 

The  National  Program  Goals  are 
based  on  the  national  objectives  for 
control  of  sexually  transmitted  diseases 
included  in  the  1980  PHS  document 
"Promoting  Health/Preventing  Disease: 
Objectives  for  the  Nation."  U.S. 
Government  Printing  Office, 
Washington.  D.C.  fall  1980.  The  high 
priority  objectives  are: 

1.  By  1990,  reported  gonorrhea 
incidence  should  be  reduced  to  a  rate  of 
280  cases  per  100,000 population.  In 
1984.  the  rate  was  376.1  cases  per 
100.000  population. 

2.  By  1990,  reported  incidence  of 
gonococcal  pelvic  inflammatory  disease 
(PID)  should  be  reduced  to  a  rate  of  60 
cases  per  100,000  females.  In  1984,  the 
rate  was  99  cases  per  100,000  females. 

3.  By  1990,  reported  incidence  of 
primary  and  secondary  syphilis  should 
be  reduced  to  a  rate  of  seven  cases  per 
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100,000  population  per  year.  In  1984.  the 
rate  was  12  cases  per  100.000  females. 

4.  By  1990.  reported  incidence  of 
congenital  (under  1  year)  syphilis  cases 
should  be  reduced  to  1.5  cases  per 
100.000  live  births.  In  1984,  the  rate  was 
6.5  cases  per  100.000  live  births. 

5.  By  1990,  every  junior  and  senior 
hiph  school  student  should  receive 
accurate,  timely  STD  education.  (No 
baseline  data  is  available.) 

6.  By  1990.  at  least  95  percent  of  health 
care  providers  seeing  suspected  cases  of 
STD  should  be  capable  of  diagnosing 
and  treating  all  currently  recognized 
STD's.  (No  baseline  data  is  available.) 

Based  on  analyses  of  current  trends  in 
sexually  transmitted  diseases  and 
syndromes  and  assessment  of  scientific 
and  technologic  capabilities,  the  Center 
for  Prevention  Services  (CPS)  has 
established  the  following  additional 
objectives: 

1.  By  1987.  the  Division  of  Sexually 
Transmitted  Diseases  (DSTD).  CPS.  will 
collaborate  with  64  project  areas  to 
develop  and  implement  a  chlamydia 
prevention  and  control  program. 

2.  By  1988.  the  DSTD  will  collaborate 
with  64  project  areas  to  develop  and 
implement  national  data  information 
systems  to  evaluate  overall  program 
effectiveness,  and  local  data  systems  to 
track  local  program  performance. 

C.  Eligible  Applicants 

Eligible  applicants  for  this  program 
are  the  official  public  health  agencies  of 
State  and  local  governments  including 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico.  Guam. 
the  Virgin  Islands,  the  Trust  Territory  of 
the  Pacific  Islands,  the  Northern 
Mariana  Islands,  and  American  Samoa. 
Before  making  a  grant  to  a  local  public 
health  ag'-ncy,  the  granting  agency  of 
the  Department  of  Health  and  Human 
Services  (HHS)  consults  with  the  State 
health  authority. 

D.  Availability  of  Ftlfids 

Based  on  the  President's  budget,  it  is 
expected  that  approximately  $40,000,000 
to  S41.400.(X)0  will  be  available  in  Fiscal 
Year  1986  to  award  64  continuation 
grants  to  supplement  programs  to 
control  STD  and  prevent  its 
complications.  The  average  award  in 
Fiscal  Year  1986  is  expected  to  be 
SB40.000.  ranging  from  827,000  to 
S3.000.000.  Grants  are  usually  funded  for 
12  months  in  a  3-  to  5  year  project 
period.  No  new  grants  are  expected  to 
be  made  in  1936  since  current  grantees 
are  coordinating  activities  in  all  political 
jurisdictions  in  the  United  States. 
Funding  estimates  outlined  above  may 
vary  and  are  subject  to  change. 


II.  Application  Procedure 

A.  Forms 

Application  for  grants  must  be  made 
on  the  standard  application  form.  PHS 
5161-1.  which  may  be  obtained  from  the 
appropriate  Health  and  Human  Services 
(HHS)  Regional  Office  as  set  forth 
below. 

B.  Consultation 

Consultation  and  assistance  in 
developing  applications  and  program 
plans  are  available  through  the  HHS 
Regional  Offices. 

C.  Budget  Information  \^ 

1.  Applications  should  be  submitted 
for  a  1-year  budget  period  and  a  2-  to  5- 
year  project  period.  Although  there  are 
no  specific  matching  fund  requirements, 
information  about  Federal,  State,  and 
other  applicant  contributions  may  be 
provided  in  the  application  narrative. 
Therefore,  applicant  contributions  to  the 
program  do  not  need  to  be  provided  on 
the  budget  pages  of  the  application 
unless  the  applicant  desires  that  these 
contributions  be  included  as  part  of  the 
approved  budget  on  the  grant  award. 
Information  which  justifies  or  explains 
budget  items  must  also  be  included  in 
the  narrative  part  of  the  application;  in 
some  instances,  information  or 
commitment  of  applicant  support  of 
specific  items  during  the  budget  period 
may  be  required. 

2.  Special  Budget  Information  for 
Public  and  Professional  Education 
Programs.  Because  STD  public  and 
professional  education  activities  related 
to  STD  control  programs  are  authorized 
separately  from  other  STD  control 
activities,  information  is  needed  on  the 
amount  of  funds  to  be  used  for  this 
purpose.  Estimates  of  the  amount  of 
Federal  funds  for  STD  public  and 
professional  education  activities  must 
be  included  in  the  budget  narrative 
portion  of  the  application.  At  a 
minimum,  funds  for  education  should 
represent  at  least  10  percent  of  the  total 
budget  and  should  be  identified  in  two 
categories:  public  and  professional. 
Each  category  should  show  education 
funds  to  be  used  for  personnel,  travel, 
equipment,  supplies,  and  other. 

D.  Submission  of  Applications 

Information  about  the  timing  and 
routing  of  applications  and  the 
consequences  of  late  submission  will  be 
included  in  each  application  packet  from 
the  appropriate  HHS  Regional  Office. 
Applications  are  subject  to  review  as 
governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs,  and  regulations  (42  CFR  Part 
122,  as  amended,  and  Part  123) 


implementing  the  National  Health 
Planning  and  Resources  Development 
Act  of  1974. 

E.  Program  Narrative 

1.  New  or  competing  continuation 
applications  must  include  a  narrative 
which  describes  the  following: 

a.  Background  and  Need  for  Grant 
Support.  (1)  A  review  shold  be  provided 
of  the  extent  of  the  STD  problem  and  of 
the  communities,  localities,  and  groups 
in  which  the  diseases  are  focused 

(2)  A  review  should  be  provided  of  the 
public,  private,  and  voluntary  health 
care  delivery  systems  in  the  project  area 
which  are  or  will  be  available  to  assist 
in  meeting  the  objectives  of  the  program, 
the  current  and  planned  STD  activities 
of  those  systems,  and  the  extent  to 
which  the  STD  program  is  providing 
reciprocal  services  (e.g.,  family  planning 
assistance  and  referrals,  maternal  and 
child  health,  primary  care  centers, 
Indian  Health  Service,  migrant  health 
clinics,  and  National  Health  Service 
Corps,  etc.)  to  augment  the  impact  of 
health  providers  who  expand  their 
service  td  assist  STD  control. 

b.  Objective  Setting.  (1)  Objectives 
must  be  established  which  are  specific, 
measurable,  time-framed,  and  realistic. 

(2)  Objectives  must  be  clearly  related, 
either  directly  or  indirectly,  to  the 
National  Program  Goals,  although 
specific  targets  will  depend  upon  the 
level  of  disease  intervention  currently 
being  achieved  in  each  project  area. 

(3)  Both  short-term  objectives  (1  year) 
which  will  be  reached  during  the 
ensuing  funding  period,  and  long-term 
objectives  (2  to  5  years)  must  be 
developed. 

(4)  If  objectives  do  not  cover  all 
National  Program  Goals,  justification 
must  be  provided  that  the  objectives 
selected  are  of  highest  priority  based  on 
local  problems  and  resources. 

c.  Methods  of  Operation.  An 
approvable  program  must  include 
elements  in  accordance  with 
"Guidelines  for  STD  Control  Program 
Operations": 

(1)  Methods  of  conducting 
surveillance  for  chlamydia,  gonorrhea, 
syphilis,  genital  herpes,  nongonococcal 
urethritis,  and  their  complications 
(including  neonatal  involvement  and 
PID),  and  for  each  of  the  other  STD's    '- 
addressed  in  the  objectives. 

(2)  Methods  of  conducting,  managing, 
and  supervising  disease  intervention 
outreach  activities,  including  a 
description  of  those  types  of  patients  to 
whom  the  process  will  be  applied  and 
the  method  of  followup  for  each. 

(3)  Methods  of  conducting  gonorrhea 
culture  screening  along  with  procedures 
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for  operatiunal  quiility  assuninco  of  the 
sysl€?m. 

|4)  Mpthods  for  the  identiricdtion  and 
control  of  penir.illinase-producing  .V. 
fionorrhoeap  (PP.NG)  and  other  resistant 
gonococcal  organisms. 

(5)  Methods  for  promoting  the 
widespread  identification  and  adequate 
diagnosis  and  treatment  of  STD 
associated  pe'vic  inflammatory  disease. 

(6)  Methods  for  identifying  and 
managing  PID  intervention  outreach 
activities  related  to  cases  diagnosed  in. 
or  referred  to.  public  STD  clinic 
facilities. 

(7|  Methods  of  implementing  pilot 
chlamydia  diagnostic  services  to 
asymptomatic  high  risk  groups. 

(8)  Methods  of  assuring  that  patients, 
h.'.ilth  providers,  distinct  risk  groups, 
school  children,  approval/support 
groups,  and  the  general  public  receive 
educational  messages  regarding 
behaviors  which  support  efforts  to 
control  STD  and  prevent  their 
complications,  in  accordance  with  the 
"Guidelines  for  STD  Education"  (CDC 
publication). 

(9)  Methods  of  ensuring  that  during 
Fiscal  Year  1986  at  least  50  percent  of 
junior  and  senior  high  school  students  in 
the  project  area  receive  accurate  and 
timely  education  about  STD. 

(10)  Methods  of  ensuring  that  efficient, 
nonjudgmental.  and  high  quality  STD 
diagnositc  and  treatment  services  exist 
int  he  public  and  private  sectors,  and  of 
guaranteeing  that  sould  management 
procedures  for  diagnosing  and  treating 
STD  patients  are  being  followed,  in 
accordance  with  the  "Quality  Assurance 
Cuidlines  for  STD  Clinics— 1982"  (CDC 
publication). 

(11)  Methods  of  ensuring  that  during 
Fiscal  Year  1986  at  least  60  percent  of 
public  healthcare  providers  seeing 
suspected  cases  of  STD  (in  S'lD  clinics. 
Ob-Gyn  clinics,  family  planning  clinics. 


etc.)  revceive  appropriate  opportunities 
to  acquire  necessary  diagnostic  and 
treatment  skills  through  courses  at  STD 
Prevention/Teratment  Centers  or  other 
comparable  courses. 

(12)  Methods  of  ensuring  the 
professional  development  and  the 
consistent  quality  of  performance  of  the 
Disease  Intervention  Specialist  staff  in 
accordance  with  the  "Quality  Assurance 
Guidelines  for  Managing  the 
Performance  of  Disase  Intervention 
Specialists  in  STD  Control." 

The  following  CDC  publications,  which 
provide  elaboration  on  many  of  these 
program  elements,  will  be  available 
through  the  appropriate  ill  IS  Regional 
Offices  in  the  near  future: 

Guidelines  for  STD  Education 

Guidelines  for  STD  Control  Proj'ram 
Operations 

Quality  .Assurance  GuidcKnes  for  STD 
Clinics->1982 

The  National  Policy  and  Procedure  for  the 
Interstate  and  International  Transmission  for 
Sexually  Transmitted  Disense  Intrrvenliun 
Information 

Quality  Assurance  Guidelines  for  Managing 
the  Performance  of  Disease  Intervention 
Specialists  in  STD  Control 

d.  Evaluation.  Measures  must  be 
established  to  evaluate  the  achievement 
of  each  projc-ct  objective  and  element 
listed  under  II.  E.  1.  b.  and  c.  above. 

2.  Continuation  applications  must 
provide  short-term  objectives  for  the 
new  budget  period,  a  budget 
justification,  a  progress  report  on 
activities  performed  and  results 
achieved  during  the  prior  budget  period, 
and  a  description  of  the  method  of 
operation,  long-term  objectives,  need  for 
grant  support,  and  evaluation 
procedures  compared  to  information 
provided  in  previous  applications.  These 
applications  must  address  those 


National  Goals  not  currently  being 
addressed  by  the  project. 

HI.  Criteria  for  Reviews  and  Award  of 
Grants 

A.  Each  application  will  be  reviewed 
and  evaluated  according  to  the 
following  criteria: 

1.  Are  the  project  objectives  specific, 
measurable,  realistic,  and  clearly 
related,  eithf^r  directly  or  indirectly,  to 
the  .National  Program  Goals? 

2.  Is  each  program  element  addressed 
by  the  applicant?  Will  the  proposed 
activities  result  in  a  balanced  program 
of  service  delivery,  surveillance  of 
disease,  assessment,  disease 
intervention,  and  public  and 
prof(;ssional  education? 

3.  Are  the  budget  requests  and 
proposed  use  of  project  funds 
appropriate  and  reasonable  for  a 
balanced  program? 

4.  Is  the  applicant  capable'  of  carrying 
out  the  proposed  activities  successfully 
within  the  requested  budget? 

5.  If  the  applicant  has  previously  had 
a  sexually  transmitted  diseases  griint. 
does  the  applicant  detail  progress 
toward  previously  established 
objectives  and  satisfactorily  explain  any 
areas  in  which  the  objectives  were  not 
met?  Do  the  resulting  goals,  objectives, 
and  methods  relate  to  problems 
described  in  failure  to  meet  previous 
obj(!ctives? 

6.  Does  the  applicant  describe  the 
method  for  attaining  or  plans  to  attain 
the  required  activities  as  stated  under 
Item  U.  E.  1.  c.  "Methods  of  Operation"? 

7.  Are  the  methods  for  evaluating  the 
project's  effectiveness  reasonable  and 
appropriate? 

IV.  Reporting  Requirements 

An  original  and  2  copies  of  all  reports 
are  to  be  submitted  to  the  fifIS  Regional 
Office,  who  will  forward  appropriate 
copies  to  the  DSTD,  CPS.  CDC. 
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Reporting  forms  and  a  description  of 
procedures  are  available  from  the  MHS 
Regional  Offices. 

V.  Use  of  Grant  Funds 

A.  Grant  funds  may  be  used  for  costs 
associated  with  planning,  organizing 


and  conducting  STD  control  programs 
including  personnel,  supplies,  and 
services  which  are  directly  related  to 
STD  intervention  outreach;  STD       , 
surveillance;  containing  the  interstate 
spread  of  STD:  and  STD  public 
information  and  education  activities  and 


STD  professional  education,  training, 
and  clinical  skills  improvement 
activities  integral  to  State  control 
programs. 

B.  Unless  specifically  approved,  grant 
funds  shall  not  be  used  for  performing 
diagnostic  tests  (other  than  gonorrhea 
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screening  tests),  maintaining  central 
registries,  purchasing  data  processing 
equipment,  or  providing  diagnostic  and 
treatment  facilities  and  services.  The 
applicant  must  provide  assurances, 
however,  that  these  services  will  be 
available  as  needed  as  an  adjunct  to 
control  program  activities  supported 
with  grant  funds.  To  obtain  special 
approval  for  grant  support  of  such 
activities,  the  grantee  shall  justify  that 
funds  for  this  purpose  are  necessary  for 
the  proper  conduct  of  the  program  and 
are  otherwise  unavailable.  Support  of 
these  services  will  generally  be 
approved  in  the  following  situations:  (1) 
Special  studies  or  demonstrations.  (2) 
developmental  or  start-up  activity,  or  (3) 
essential  service  which  will  result  in  a 
savings  to  a  detection  or  prevention 
activity  supported  by  the  grant.  Unless 
otherwise  approved,  exceptions  are  only 
allowed  during  one  funding  period.  The 
grantee  is  expected  to  support  these 
activities  in  subsequent  funding  periods. 

C.  Grant  funds  may  not  be  used  to 
Fupplant  funds  supporting  existing  STD 
control  services  provided  by  a  State  or 
locality. 

Dated:  June  20.  1985. 
Robert  L.  Foster. 

Assistant  Director.  Offide  of  Program  Support 
Cf  nters  for  Disease  Control. 

Department  of  Health  and  Human 
Services  (HHS)  Regional  Offices 

Regional  Health  Administrator.  PHS. 
HHS  Region  I.  John  Fitzgerald 
Kennedy  Building,  Boston, 
Massachusetts  02203,  (617)  223-6827 

Regional  Health  Administrator,  PHS. 
HHS  Region  II,  Federal  Building.  26 
Federal  Plaza.  Room  3337,  New  York, 
New  York  10278.  (212)  264-2561 

Regional  Health  Administrator,  PHS, 
HHS  Region  111,  Gateway  Building  «1, 
3521-35  Market  Street,  Mailing 
Address:  P.O.  Box  13716,  Philadelphia, 
Pennsylvania  19101.  (215)  596-6637 

Rf:gionai  Health  Administrator.  PHS. 
HHS  Region  IV,  101  Marietta  Tower, 
Suite  1007.  Allantd.  Georgia  30323, 
(404)  221-2316 

Regional  Health  Administrator.  PHS, 
HHS  Region  V,  300  South  Wacker 
Drive,  34lh  Floor.  Chicago.  Illinois 
60606.  (312)  353-1385 

Regional  Health  Administrator.  PHS. 
HHS  Region  VI.  1200  Main  Tower 
Building.  Room  1835.  Dallas.  Texas 
75202.  (214)  767-3879 

Regional  Health  Administrator,  PHS, 
HHS  Region  VII,  601  East  12th  Street, 
Kansas  City.  Missouri  64106,  (816) 
374-3291 

Regional  Health  Administrator,  PHS, 
HHS  Region  VIIl,  1185  Federal 
Building.  1961  Stout  Street.  Denver, 
Colorado  80294.  (303)  844-6163 


Regional  Health  Administrator.  PHS, 
HHS  Region  IX,  50  United  Nations 
Plaza,  San  Francisco.  California  94102. 
(415)  556-5810 

Regional  Health  Administrator,  PHS, 
HHS  Region  X.  2901  Third  Avenue, 
M.S.  402.  Seattle.  Washington  98121, 
(206)  442-0430. 

[PR  Doc.  85-15381  Filed  6-26-85;  8:45  am] 

BILLING  CODE  4iaO-1S-M 


Food  and  Drug  Administration 

Consumer  Participation;  Open 
Mec>tings 

agency:  Food  and  Drug  Administration. " 
ACTION:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  announcing  the 
following  consumer  exchange  meetings: 

Nashville  District  Office,  chaired  by 
Hayward  E.  Mayfield.  District  Director. 
The  topics  to  be  discussed  are 
Pregnancy  Warning  Lables  for  Over-the- 
Counter  (OTC)  Drugs  and  Estrogens  for 
the  Treatment  of  Osteoporosis. 

Dote:  Monday.  July  8, 1985, 10  a.m. 

Address:  Food  and  Drug 
Administration,  297  Plus  Park  Blvd. 
Nashville.  TN  37217. 

For  Further  Information  Contact: 
Barbara  L.  Lloyd.  Consumer  Affairs 
Officer,  Food  and  Drjg  Administration, 
297  Plus  Park  Blvd.,  Nashville.  TN  37217. 
615-251-5208. 

Dallas  District  Office,  chaired  by 
Donald  Healton.  Regional/District 
Director.  The  topics  to  be  discussed  are 
Health  Frauds  and  Medical  Devices. 

Date:  Wednesday.  July  10, 1985.  9:30 
a.m  to  12  m. 

Address:  Texas  Rehabilitation 
Commission  Office.  707  North  Palestine 
St..  Athens,  TX  75751. 

Fur  Further  Information  Contact: 
Hazel  Wallace.  Consumer  Affairs 
Officer.  Food  and  Drug  Administration. 
1200  Main  Tower  Bldg..  Dallas.  TX 
75202.  612-349-3907. 

Nashville  District  Office,  chaired  by 
Hayward  E.  Mayfield,  D'strict  Director. 
The  topic  to  be  discussed  is  Health 
Frauds  Affection  the  Elderly. 

Date:  Tuesday.  July  23. 1985.  9:30  a.m. 

Address:  Senior  Citizens,  Inc.,  1801 
Broadway,  Nashville,  TN  37203. 

For  Further  Information  Contact: 
Barbara  L.  Lloyd,  Consumer  Affairs 
Officer.  Food  and  Drug  Administration. 
297  Plus  Park  Blvd..  Nashville.  TN  37217, 
615-251-5208. 

Philadelphia  District  Office,  chaired 
by  Loren  Y.  Johnson,  District  Director. 
The  topics  to  be  discussed  are  Sulfites, 
Aspartame,  and  Food  Irradiation, 
Updates. 


Date:  Thursday.  September  12. 1985," 
9:30  a.m.  to  12  m. 

Address:  William  J.  Green  Federal 
Bldg..  Rm.  3306-10.  600  Arch  St.. 
Philadelphia,  PA  19106. 

For  Further  Information  Contact:         '> 
Thereas  A.  Young.  Consumer  Affairs 
Officer.  2nd  and  Chestnut  Sts.. 
Philadelphia.  PA  19106,  215-597-0837. 

Pittsburgh  Resident  Post,  chaired  by 
Loren  Y.  Johnson.  District  Director.  The 
topics  to  be  discussed  are  Sulfites, 
Aspartame,  and  Food  Irradiation. 
Updates. 

Date:  Wednesday.  September  25, 1985. 
9:30  a.m.  to  1  p.m. 

Address:  Federal  Bldg.,  Rm.  2212-14. 
1000  Liberty  Ave..  Pittsburgh.  PA  15222. 

For  Further  Information  Contact: 
Thereas  A.  Young,  Consumer  Affairs 
Officer.  2  nd  and  Chestnut  Sts. 
Philadelphia.  PA  19106.  215-597-0837. 

Supplementary  Information: 
The  purpose  of  these  meetings  is  to 
encourage  dialogue  between  consumers 
and  FDA  officials,  to  identify  and  set 
priorities  for  current  and  future  health 
concerns,  to  enhance  relationships 
between  local  consumers  and  FDA's 
District  Offices,  and  to  contribute  to  the 
agency's  policymaking  decisions  on  vital 
issues. 

Dated:  June  21. 1985. 
John  R.  Wessel. 

Acling.-\ssociate  Commissioner  for 
Regulatory  .'Affairs. 
(PR  Doc.  85-15377  Filed  6-2&-85:  8:45  am] 

BILLING  COOE  4160-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  ttie  Secretary 

Determination  To  Delay  Effective  Date 
of  Certification  Extension  of  No 
Adverse  Impact  on  Theodore 
Roosevelt  National  Park  and  Lostwood 
National  Wildlife  Refuge  Under  Section 
165(d)(2)(C)(iii)  of  the  Clean  Air  Act 

agency:  Department  of  the  Interior. 
ACTION:  Effective  Date;  Revision. 

SUMMARY:  This  notice  announces  the 
Federal  Land  Manager's  (FLM) 
determination  to  delay  until  July  1. 1985. 
the  effective  date  of  the  P'ebruaiy  14. 
1985,  extension  of  the  September  1982 
certification  of  no  adverse  impact  under 
section  165(d)(2](C)(iii)  of  the  Clean  Air 
Act  with  respect  to  two  Prevention  of 
Significant  Deterioration  permits  under 
consideration  for  extension  by  the  North 
Dakota  State  Department  of  Health 
(NHSDH). 

DATE:  The  certification  extensions,  not 
to  exceed  eighteen  consecutive  Tionths, 
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v\  ill  be  effective  as  of  the  date  of  the 
NDSDHs  permit  extensions,  provided 
surh  issuiince  date  is  on  or  bi-fnro  July  1. 
lf»85. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.irk  .\.  Scruggs.  Air  Qu.ility  Division. 
National  Park  Service-AIR.  P.O.  Box 
2.'i287.  Denver.  CO  80223.  telephone 
number  (303)  236-8765. 
SUPPLEMENTARY  INFORMATION:  On 
Kcbruar>  14.  1985.  the  FI.M  extended  the 
certification  of  no  adverse  impact  for  the 
proposed  Nokota  and  Basin  Electric 
projects  near  Theodore  Roosevelt 
National  Park  and  I.ostuood  National 
Wildlife  Refuge  (wilderness  portion), 
"class  I"  air  quality  areas,  in  North 
Dakota  (50  FR  7658  (February  25. 1983)) 
This  determination  was  bdsed  on  the 
fact  that  no  new  technical  information 
had  become  available  that  altered  the 
conclusions  of  the  FLM's  original.  1982 
review  of  the  Nokota  and  Basin  Fleclric 
projects.  The  term  of  these  certification 
extensions  was  to  be  the  same  as  the 
term  of  the  proposed  NDSDM's  permit 
extensions.  As  proposed,  the  .\DSDH 
permit  extensions  would  have  begun  on 
or  before  )une  1. 1985.  and  would  have 
been  valid  for  eighteen  months. 

The  FLM  included  the  date  "June  1. 
15I8.V  in  the  certification  extension 
c!i-termination  so  that  the  term  of  the 
certification  extension  would  coincide 
with  the  term  of  the  Slate  permit 
extension.  However,  the  NDSDH 
recently  informed  us  that  they  cannot 
make  a  final  permit  extension 
determination  by  June  1.  1985.  July  1, 
1985.  now  appears  to  be  a  more  realistic 
date  for  such  a  determination. 

Our  review  of  current  (1984)  sulfur 
dioxide  monitoring  data  gathered  by  the 
NDSDM.  and  an  updated  literature 
search  of  possible  effects  to  vegetation, 
indicates  that  the  conclusions  of  our 
past  determinations  of  no  adverse 
impact  are  still  valid.  A  one  month  delay 
to  allow  the  permit  extension  to  begin 
on  July  1.  1985.  would  not  affect  our 
conclusion  that  the  proposed  facility,  in 
conjunction  with  other  sources  in  the 
area,  will  not  cause  an  unacceptable 
adverse  impact  on  the  resources  of 
1  heodore  Roosevelt  National  Park  and 
l.ostvvood  .National  Wildlife  Refuge 
(wilderness  portion). 

Therefore,  to  allow  the  NDSDH 
additional  time  to  process  the  State 
permit  extension  requests,  and  to  still 
have  the  term  of  our  certification 
extension  coincide  with  the  term  of  the 
State  permit  extension,  if  one  is  granted. 
we  are  hereby  modifying  our  February 
14. 1985.  certification  extension  by 
changing  the  June  1  date  to  July  1. 
Accordingly,  the  FLM's  extension  of  the 
no  adverse  impact  certification  would 


begin  on  or  before  July  1. 1985.  if  the 
State  issues  the  permit  extension,  and 
would  remain  in  effect  no  more  than 
eighteen  consecutive  months. 

Diilpil:  June  21.  19«5. 
Susan  Recce. 

Ac/ J  Hi;  Assistant  Secrvlry  for  Fish  and 
WiUllifc  and  Parks.  Federal  Land  Manayrr  of 
Theodore  ffaoseve/l  National  Park  and 
Loslivood  National  Wildlife  Refuge. 
\YV.  Doc  8.'>-15372  Plied  2-20-8,';:  8:4.5  am) 
BILLIMC  COOC  4310-70-M 


Bureau  of  Land  Management 

|M62073(ND)I 

Emergency  Coal  Lease  Offering  by 


Sealed  Bid 


Notice  is  hereby  given  that  the  coal 
rjrsources  in  the  lands  described  below 
in  Oliver  County.  North  Dakota,  will  be 
offered  for  competitive  lease  by  sealed 
bid.  This  offering  is  being  made  as  a 
result  of  an  emergency  application  filed 
by  Baukol-.Noonan.  Inc..  in  accordance 
with  the  provisions  of  the  Mineral 
Leasing  Act  of  1920.  as  amended  (41 
Stat.  437;  30  U.S.C.  181  et.  seq).  The 
lease  sale  will  be  held  at  10:00  a.m.. 
Thursday.  July  18. 1985.  in  the 
Conference  Room  on  the  Sixth  Floor  of 
the  Granite  Tower  Building  at  the  above 
address. 

An  Environmental  Assessment  of  the 
proposed  coal  development  and  related 
requirements  for  consultation,  public 
involvement  and  hearings  have  been 
completed  in  accordance  with  43  CF'R 
3425.  The  results  of  these  activities  were 
a  finding  of  no  significiant 
environmental  impact. 

The  tract  will  be  leased  to  the 
qualified  bidder  of  the  highest  cash 
amount  provided  that  the  high  bid  meets 
the  fair  market  value  of  the  coal 
resource.  The  minimum  bid  for  the  tract 
is  SlOO  per  acre,  or  fraction  thereof.  No 
bid  that  is  less  than  SlOO  per  acre,  or 
fraction  thereof,  will  be  considered.  The 
minimum  bid  is  not  intended  to 
represent  fair  market  value.  The  fair 
market  vaLue  will  be  determined  by  the 
authorized  officer  after  the  sale. 

Sealed  bids  must  be  submitted  on  or 
before  9.00  a.m..  Thursday.  July  18. 1985. 
to  the  Cashier,  Montana  State  Office. 
Second  Floor.  Granite  Tower,  a^the 
above  address.  The  bids  should  be  sent 
by  certified  mail,  return  receipt:  or  be 
hand-delivered.  The  Cashier  will  issue  a 
receipt  for  each  hand-delivered  bid.  Bids 
received  after  that  time  will  not  be 
considered. 


Coal  Offered 

The  coal  resource  to  be  offered 
consists  of  all  recoverable  reserves  in 
the  following  described  lands  located 
approximately  three  miles  south  of  the 
town  of  Center.  North  Dakota,  near  the 
Center  Mine: 

T.  141  N..  R  84  W..  5th  P.M.. 
Sec.  2.  lots  3.  4.  SW'ANW'A; 
Sec  10.  NViiNEV*.  NEV«NW'/«. 

Contuining  239.93  acres.  Oliver  County. 
North  Dakota. 

This  tract  contains  an  estimated  1.49 
million  tons  of  recoverable  lignite.  The 
Upper  Magel  seam  averages  4.5  feet  in 
thickness  and  the  Lower  Hagel  seam 
averages  10.7  feet  in  thickness.  These 
seams  are  lignite  and  average  (as- 
received)  6.623  BTU/lb.  with  36.7 
percent  moisture,  0.7  percent  sulfur.  8.0 
percent  ash.  26.6  percent  fixed  carbon 
and  28.0  percent  volatile  matter. 

Rental  and  Royalty 

The  lease  issued  as  a  result  of  this 
offering  will  provide  for  payment  of  an 
annual  rental  of  $3  per  acre,  or  fraction 
thereof;  and  a  royalty  payable  to  the 
United  States  of  12.5  percent  of  the 
value  of  coal  mined  by  surface  methods 
and  8.0  percent  of  the  value  of  coal 
mined  by  underground  methods.  The 
value  of  the  coal  shall  be  determined  in 
accordance  with  43  CFR  3485.2. 

Notice  of  Availability 

Bidding  instruction  for  the  offered 
tract  are  included  in  the  Detailed 
Statement  of  Lease  Sale.  Copies  of  the 
statement  and  the  proposed  coal  lease 
are  available  at  the  Montana  State 
Office.  Case  file  documents  are  also 
available  for  public  inspection  at  the 
Montana  State  Office. 

Dated:  June  19.  1985. 
Marvin  L«Noue, 

At  tiny  State  Din'ctor. 

im  Dor..  85-15466  Filed  6-26-85;  8:45  am] 

WLUNG  CODE  4310-«4-« 


Boise  District  Office;  Grazing  Advisory 
Board  Meeting 

ACTIONS:  Boise  District.  Idaho.  Grazing 
Advisory  Board  Meeting.  Interior. 


summary:  In  accordance  with  Pub.  L. 
92-483.  the  Federal  Advisory  Committee 
Act.  and  Pub.  L.  92-579.  the  Federal 
Land  Policy  and  Management  Act, 
notice  is  hereby  given  that  the  Boise 
District  Advisory  Board  will  meet  July 
23-24.  1985. 

SUPPLEMENTARY  INFORMATION:  The  first 
day  of  the  meeting  will  consist  of  a  tour 
of  the  Bruneau  Resource  Area  for 
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ddvisury  board  members.  The  purpose 
of  the  tour  is  to  visit  areas  where  ranse 
improvement  monies  have  been 
expended.  This  will  include  fences, 
pipelines,  exclosures,  and  other  points 
of  general  interest.  The  tour  will  leave 
the  Boise  District  Office  at  8:00  a.m.  and 
return  by  5;00  p.m.  on  July  23.  1905. 

The  second  day  of  the  meeting  will 
take  place  on  July  24.  from  8:00  a.m.  to 
4:30  p.m.  It  will  be  held  in  the  main  floor 
conference  room  at  the  Boise  District 
Office.  The  public  is  invited  and  a  public 
comment  period  is  scheduled  from  1:00 
p.m.  to  2:00  p.m.  Major  topics  for 
discussion  are  as  follows: 

—Update  of  Fiscal  Year  1985  8100 

Expenditures 
—Proposed  Fiscal  Year  1986  8100 

Projects 
— Discussion  of  5-Year  Plan  for  Future 

Expenditures  of  8100  Funds 
FOR  FURTHER  tNFORMATION  CONTACT: 
Further  information  is  available  at  the 
Bureau  of  Land  Management,  Boise 
District  Office,  3948  Development 
Avenue.  Boise.  Idaho  83705.  phone  (208) 
334-1582.  Minutes  of  the  meeting  will  be 
available  for  public  inspection  at  the 
District  Office. 
Martin  ).  Zimmer, 
District  Manager. 

|FR  Doc.  85-15488  Filed  6-26-85:  8:45  am) 
WLUNG  CODE  4310-OG-M 


Illinois,  Intent  To  Prepare  a  Planning 
Analysis 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Resource  Management 

Planning. 

SUMMARY:  The  Milwaukee  District 

Office.  Bureau  of  Land  Management,  is 

initiating  a  plan  in  the  State  of  Illinois  to 

determine  the  eventual  disposition  of 

Bureau-administered  public  lands  and  to 

delineate  areas  and  objectives  for 

management  of  Federal  mineral  estate. 

The  plan  will  be  prepared  under  the 

provisions  of  43  CFR  lfil0.8!b)  and  other 

applicable  regulations. 

Key  Dates  and  Public  Reviews 

Notice  and  Requebt  for  Comments — June 

1985 
Second  Request  for  Comments — August 

1985 
Proposed  Plan  Released — October  1985 
Final  Decision — December  1985 
SUPPLEMENTARY  INFORMATION:  Federal 
public  lands  administered  by  the  Bureau 
in  Illinois  consist  of  three  small  tracts 
located  in  two  counties.  Total  acreage  is 
approximately  2.11  acres.  Two  of  the 
tracts  are  under  application  by  the  State 
of  Illinois  for  recreation  and  public 


purposes.  These  tracts  are  also  involved 
in  title  conflict  cases  which  must  be 
resolved  prior  to  any  other  action. 

Approximately  5.200  acres  of  Federal 
minerals  underlie  state,  county  and 
private  surface  ownership  in  28  Illinois 
counties. 

The  Bureau  will  decide  whether  to 
retain  or  dispose  (through  sale, 
interagency  transfer.  R&PP  lease  or 
other  means)  of  surface  fracts.^he  final 
plan  will  also  delineate  minerals 
management  areas  and  objectives  based 
on  development  potential  and  the 
sensitivity  of  surface  resources. 
Planning  decisions  will  be  prepared  by 
the  Milwaukee  District  Manager  and 
approved  by  the  Eastern  States  Director, 
Bureau  of  Land  Management, 
Alexandria,  Virginia.  The  environmental 
assessment  to  be  prepared  during  this 
planning  effort  will  evaluate  and 
compare  the  probable  effects  of  the 
proposed  plan,  a  "no  action"  alternative 
(meaning  no  change  from  current 
management),  and  reasonable  lands  and 
minerals  subalternatives. 

Planning  team  members  will  include  a 
natural  resource  specialist,  a  cultural 
resource  specialist,  a  realty  specialist, 
and  two  geologists. 

Persons  wishing  to  comment  and  to  be 
kept  informed  on  this  effort  should 
contact  the  Team  Leader  at  the  address 
or  telephone  number  listed  below. 
Please  request  to  be  placed  on  the 
mailing  list  for  the  Illinois  Plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Lipp,  Illinois  Planning  Team 
Leader,  U.S.  Bureau  of  Land 
Management,  P.O.  Box  631.  Milwaukee, 
Wisconsin  53201.  Telephone  (414)  291- 
4437.  FTS  362^437. 
Chuck  Steele. 

Milwaukee  District  Manager. 
June  21, 1985. 
|FR  Doc.  85-15487  Filed  6-26-85;  8:45  am) 

BILLING  CODE  4310-PN-M 


IW-86837] 

Wyoming;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Leasrc 

Pursuant  to  the  provisions  of  Pub.  L. 
97^51.  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3(a)(b)(l),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  W-86837  for  lands  in  Natrona 
County,  Wyoming  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessees  have  agreed  to  the 
amended  lease  terms  for  rentals  and 
royalties  at  rates  of  S5.0G  per  acre,  or 
fraction  thereof,  per  year  and  16% 
percent,  respectively. 


The  lessees  have  paid  the  required 
S500.00  administrative  fee  and  S106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessees 
have  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-86837  effective  April  1, 1985. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

ludith  A.  Moffitt. 
Acting  Chief,  Leasing  Section. 
[Fr  Doc.  85-15465  Filed  6-26-85:  8:45  am) 

BILUNG  CODE  4310-2^41 

\ ^ 

(CA  7292  WR,  CA  7607  WR,  CA  7344  WR, 
CA  7324  WR,  CA  7603  WR,  CA  8018  WR) 

California;  Termination  of  Small  Tract 
Classification  Nos.  238,  459,  552,  456, 
536,  and  335 

June  14.  1985. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  terminates  six 
small  tract  classifications  in  their 
entirety,  affecting  approximately  1.957 
acres  of  public  land  for  disposition, 
pursuant  to  the  Small  Tract  Act  of  1938. 
The  lands  are  located  in  areas  of  the 
Folsom  and  Caliente  Resource  Areas  of 
the  Bakersfield  District  Office. 
ADDRESS:  Comments  should  be  sent  to: 
Chief,  Branch  of  Lands  and  Minerals 
Operations.  Bureau  of  Land 
Management.  California  State  Office. 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841.  Sacramento, 
California  95825. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sonia  Santiilan.  California  State  Office. 
(916)  484-4431. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  delegated  by  Appendix 
1  of  Bureau  of  Land  Management 
Manual  1203  dated  January  3, 1983.  the 
small  tract  classifications  and 
segregation  of  public  lands  affecting 
lands  described  in  the  following  Federal 
Register  publication  notices,  are  hereby 
terminated  in  their  entirety: 

Mount  Diablo  Meridian 
CA  7292  WR 

Small  Tract  Xo.  238  dated  September  15. 
1950,  as  amended.  15  FR  7150  (October  25, 
1950  (FR  Doc.  50-9421)). 

The  lands  described  in  the  above- 
referenced  document  aggregate 
approximately  105  acres  in  Kem  County. 
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CA  r607  WR 

Smo/I  Trait  So.  -#5:^  dated  Ottoljer  24.  1955. 
<is  amended.  20  FR  8201  (Nov  embfr  1.  1955 
(FW  l)n<.  55-«-8«|). 

Thf  l^nds  d<?s(;r'l>ed  in  the  .liiove 
refj'rencpd  dticumenl  dKgrj-sH'p 
rippr(!\:mdlely  ?*l)  Hcres  in  Ktrn  Coiintv. 

CA  -344  WR 

Small  Tract  Su.  55?  dated  Uetpmber  15. 
1958.  HS  amended.  23  FR  10192  (December  24. 
1933  (FR  Doc.  5H-I05761). 

The  lands  desrnbnd  in  thf  rfhnve 
referenced  document  aagtvyA'v 
approximately  180  acres  m  Kern  Cuuntv. 

CA  7324  W  R 

Sma.l  Tract  No.  4.V  dated  May  2. 1955.  20 
FR  3189  (May  11  1955  jFR  Doc  55-3774)). 

The  lands  described  in  the  above 
referenced  document  a8);rPK<ile 
approximately  400  acres  in  Kern  County. 

CA  7h03  WR 

Smu/I  Tract  .Va  336  dated  .Marrih  21.  1958. 
as  amended.  23  FR  2080  (March  28.  1958  (FR 
Doc  58-2282)) 

The  lands  described  in  the  above- 
referenced  document  asi^regate 
approximately  272  acres  in  Calaveras 
County. 

CA  8018  WR 

Small  Tract  Xo.  333  dated  May  16.  1952.  17 
FR  4899  (May  29.  1952  (FR  Doc  52-5922)). 

Ttip  lands  described  in  the  above- 
referenced  document  uRgrcRate 
approximately  40  acres  in  Calaveras  County. 

1.  Land  description  of  each 
classificafion  is  available  for  inspection 
at  the  California  State  Office  in 
Sacramento  and  in  Bakersfield  at  the 
Bakersfield  District  Office. 

2.  The  classifications  segregated  the 
public  lands  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  includmg  location  under  the 
CTnited  States  mining  laws,  but  not 
leasing  under  the  mineral  leasing  laws, 
pursuant  to  the  Act  of  June  1.  19.J8  (."iZ 
Stat.  6<»;  43  US  C.  682a).  as  amended. 
The  Small  Tract  Act  of  1938  was 
repealed  by  Section  702  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21. 1976  (90  Stat.  2789|:  the 
classification,  therefore,  no  longer  ser\e 
a  useful  purpose. 

3.  Various  tracts  of  land  were 
patented  pursuant  to  the  Smnll  Tract 
Act  under  which  the  mineral  estates 
were  reserved  to  the  United  States. 
Approximately  427  acres  of  land 
described  in  the  above-referenced 
Federal  Register  notices  were  not 
disposed  of  and  remain  in  Federal 
ownership. 

4.  Accordingly,  at  10  a.m.  on  July  29. 
1985.  the  lands  remaining  in  Federal 
ownership  will  be  open  to  operations  of 
the  public  land  laws,  generally, 
including  location  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 


withdrawals  and  classifications,  and  the 
requirements  of  applicable  laws.  Until 
appropriate  rules  and  regulations  are 
i.ssued  by  the  Secretary  of  Interior,  the 
reserved  minerals  on  the  nonpublic 
lands  are  not  subject  to  location  under 
the  United  Slates  mining  laws. 

5.  The  appropriation  of  any  of  lh«; 
public  lands  referenced  in  this  order 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  Sec. 
38.  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 
Ronald  Hofman. 
Assui  late  Stulf  Director. 
[FR  Doc.  85-15467  Filed  6-26-85:  8:45  am] 

BKUNG  COM  431(MO-« 


Missouri,  Intent  To  Prepare  a  Planning 
Analysis 

AGENCY:  Bureau  of  Land  Management. 

Intt.TKjr. 

ACTION:  Resource  Management 
Planning. 

summary:  The  Milwaukee  Uistrii.t 
Office.  Bureau  of  Land  Management,  is 
initiating  a  plan  in  the  State  of  Missouri 
to  determine  the  eventual  disposition  of 
Bureau-administered  public  lands  and  to 
delineate  areas  and  objectives  for 
management  of  Federal  mineral  estate. 
The  plan  will  be  prepared  under  the 
provisions  of  43  CFR  1610.8|b)  and  other 
applicable  regulations. 

Key  Dates  and  Public  Reviews 

Notice  and  Request  for  Comments — June 

1985 
Second  Request  for  Comments — August 

1985 
Proposed  Plan  Released — October  1985 
Final  Decision — December  1985 
SUPPLfMENTARY  INFORMATION:  Federal 
puliiic  lands  administered  by  the  Bureau 
in  Missouri  consist  of  eight  small  tracts 
located  in  eight  counties.  Total  acreage 
is  approximately  400  acres.  These  tracts 
are  also  involved  in  title  conflict  cases 
which  must  be  resolved  prior  to  any 
other  action. 

Approximately  13.800  acres  of  Federal 
minerals  underlie  state,  county  and 
private  surface  ownership  in  59  Missouri 
counties. 


The  Bureau  will  decide  whether  to 
retain  or  dispose  (through  sale, 
interagency  transfer.  R^I'P  lease  «)r 
other  means)  of  surface  tracts.  Ihe  final 
plan  will  also  delineate  minerals 
m.inagement  areas  and  objectivi^s  based 
on  development  potential  and  the 
sensitivity  of  surface  resoiirt  (-s. 
Planning  decision.-;  will  be  prepared  by 
the  Milwaukee  District  Manager  and 
approved  by  the  Eastern  Sla'es  Director. 
Bureau  of  Land  Management. 
Alexandria.  Virginia. 

The  environmental  assessment  to  be 
prepared  during  this  planning  effort  will 
evaluate  and  compare  the  probable 
effects  of  the  proposed  plan,  a  "no 
action"  alternative  (meaning  no  change 
from  current  management),  and 
reasonable  lands  and  minerals 
subalternatives. 

Planning  team  members  will  include  a 
natural  resource  specialist,  a  cultural 
resource  specialist,  a  realty  specialist, 
and  two  geologists. 

Persons  wishing  to  comment  and  to  be 
kept  informed  on  this  effort  should 
contact  the  Team  Leader  at  the  address 
or  telephone  number  listed  below. 
Please  request  to  be  placed  on  the 
mailing  list  for  the  Missouri  Plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Lipp.  Missouri  Planning  Team 
Leader.  U.S.  Bureau  of  Land 
Management.  P.O  Box  631.  Milwaukee, 
Wisconsin  53201.  TeUrphone  (414)  291- 
4437.  FTS  362-4437. 
Chuck  Steele, 

.M;.'ivauki;f  District  M(;iui\:,r 
June  21. 1985. 
|I'R  Dor  H5- 15460  Kiltd  ti-2{>-85:  8:45  am| 

BILUNG  CODE  4310-PM-M 


Oregon;  Wild  Horse  Gathering  . 
Schedule  Meeting 

AGENCY:  Bureau  of  Land  .Management. 

Department  of  the  Interior. 

ACTION:  Burns  District  Office:  Statewide 

Wild  Morse  Gathering  Schedule  Public 

Meeting 

summary:  In  accordance  with  Pub.  L. 
92-193.  this  notice  sets  forth  the  public 
meeting  date  to  discuss  the  use  of 
helicopters  in  gathering  wild  horse  and 
the  proposed  gathering  schedule  in 
Oregon  for  FY  85  and  86. 

DATE:  luly  25,  1985.  3:00  P.M.  to  4:30  P.M. 

ADDRESS:  The  meeting  will  take  place  at 
the  Bl.M  Burns  District  Office  in  Burns. 
Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 

[oshua  L.  Warburton.  District  .Manager. 
Burns  District.  Bureau  of  Land 
Management,  74  South  Alvord.  Bums. 
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Orenon  97720— TelM)hone  (303)  57;}- 
5241.  f- 

SUPPLEMENTARY  INFORMATION:  Thf  USi> 
of  h.'licopters  to  g.ithor  wild  horsos 
throughout  southeastern  Oroiaon  in 
Fiscal  Year  1985  and  1986  wiil  be 
discussed  along  with  other  aspects  of 
the  program  and  adoption  process. 

Thi'  gathering  scliedule  will  be 
presented  at  the  m<«tirtg  and  will  show 
the  wild  horse  herds  containing  excess 
numbers.  The  total  number  of  horses 
expected  to  be  gathered  is 
approximately  1.780.  This  is  subject  to 
change  depending  on  the  availability  of 
funds  and  the  capability  of  the  Burns 
District  to  process  and  adopt  out  the 
horses  gathered. 

This  meeting  is  open  to  the  public. 
Persons  interested  in  making  an  oral 
statement  at  this  meeting  are  asked  to 
notify  the  District  Manager.  Burns 
District  Office.  74  South  Alvord.  Bums. 
Oregon  97720  by  July  22. 1985.  Written 
statements  must  alto  be  recei\ed  by  this 
date. 

Summary  minute^  of  the  meeting  will 
be  available  for  public  inspection  and 
duplication  within  30  days  following  the 
meeting.  I 

Diit.'d:  I'jne  1«,  1984 
lushua  L.  Warburlon, 
District  Manager.  \ 
|FR  D()(.  85-1.5468  Fiifed  6-26-S.5:  8:45  am| 

B4UJNG  CODE  4310-3S-M 


2.  In  the  exchange,  the  following 
described  lands  have  been  rcconveyed 

to  tho  United  States: 


Willamette  Meridian 

T.  14S..  R.  11F... 

Sec.16.  E'l-.  NE'4SVV' 
T.  15S..  R.  n  F... 

S<'c.l6.  N'-.:\W»i: 

Sec.  21,  NE'm: 


IOR-19343J 

Oregon;  Conveyance  of  Public  Lands; 
Order  Providing  for  Opening  of  Lands 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice 


U. 


summary:  This  action  informs  the  public 
of  the  conveyance  of  29.852.77  acres  of 
public  lands  out  of  Federal  ownership. 
This  action  will  also  open  12.154.16 
acres  of  reconveyed  lands  to  surface 
entry.  t 

EFFECTIVE  DATE:  August  5.  1985. 
FOR  FURTHER  INFORMATION  CONTACT. 
Champ  Vaughan.  BLM  Oregon  Stale 
Office.  P.O.  Box  2965.  Portland.  Oregon 
97208.  (Telephone  503-231-6905). 
SUPPLEMENTARY  INFORMATION:  1.  .Notice 
is  hereby  given  that  in  an  exchange  of 
lands  made  pursuant  to  section  206  of 
the  Act  of  October  21, 1976,  90  Stat. 
2756.  43  U.S.C.  1716.  a  patent  has  been 
issued  transferring  29.852.77  acres  of 
lands  in  Crook.  Deschutes,  and  Harney 
Counties.  Oregon,  from  Federal  to  State 
ownership  with  a  reservation  of  all 
minerals  to  the  Uoited  States. 


;.ndS'i.SVV'/4. 


T.  4  S..  R.  12  E.. 
I 


Sec.25,  SE'-iNF'A; 


,  NVV'ANW'^,  and 


Sec.  36,  NW'ANWV4. 
4  S..  R.  13  E.. 

Sec.  16.  NW'/4\E'/4.  SE"4NWV4,  and 
NWV4SWV4. 
T.  5S.,  R.  13E.. 
St!C.  36,  E'/2NE' 
NV-SE'/4. 
T.  16  S..  R.  13  E.. 

Sec.  36.  S'.^NW/.  and  SEV4.\\V"4. 
T.  15S.,  R.  14E.. 

S(!C.  16.  EV2SWV4.  SW''4SVV'/4.  and 
SWV4SEV4. 
T.  16  S..  R.  14  E.. 
Sec.  32.  NW 'A; 
Scc.33.  SW'/4. 
T.  17S.,  R.  14E., 
Sec.  8.  N  V2: 
Sec.  36.  NW  V4NE'/4. 
T.  19  S..  R.  16  E.. 

S.'c.  36,  N'/2N'/2.  S'/A'WV4,  and 
.WVJASW'A. 
T  16S..  R.  17E.. 

Sec.  n.NW"/4SEV4. 
T.  20  s..  R.  17E.. 
Sec.  1.  S''2SW'.4: 
Sec.  2.  SEI4SEV4: 
Sec.  11,  NEV4NEV4; 
Sec.  12,  NVV'4.\E'/4,  N'bNW'A.  and 
SE'i.WVV*. 
T.  1  S..  R.  18  E., 

Sec.  36.  SV4SWV4  and  SW'ASE'-i. 
T.  5S..  R.  18E.. 

Sec.  36,  E'ANE'i. 
r.  5  S..  R.  19  E.. 

Sec.  16,  NWV4NW'.'4 
r.  22  S..  R.  20  E., 
Sec.  29.  S'b; 
Sec.  31; 
Sec.  32. 
T.  23  S..  R.  20  F... 
Sec.  5; 
Sec  6. 
15  S..  R.  21  E.. 


Sec.  36,  NS, 

16S..  R.  21  E.. 

Sec.  16,  lots  1  to  4.  inclusive,  6  to  10. 
inclusive,  and  12.  NE'^SVV'A.  and 
SViSW/i. 

18  S.,  R.  21  E.. 
Sec.  16.  W'/2. 

20  S..  R.  21  E.. 

Sec.  36,  S'2NE'4.  W'/tNVVVi,  SE'ANU"/*, 

SWV4,  and  NWV4SE''4. 
.  21  S.,  R.  21  E., 

Sec.  36. 
.  22  S..  R.  21  E., 

Sec.  36,  all,  except  1.81  acres  in  highway 

right-of-way. 
.  9  S..  R.  22  E.. 

Sec.  23.  NEV4NW"4: 

Sec.  28,  SWV4NE'4  and  NW'/4SEV4. 
.  21  S  ,  R.  22  E., 

Sec.  16.  NVV'AandS',^. 


T.  21  S..  R.  22  E.. 

S.!C.  36. 
T.  2.J  S..  R.  22  F... 

Sec.  16; 

Sec.  36. 
T.  22  S..  R.  2:)  E.. 

S(!C  36. 
T.  23  S..  R.  23  K., 

Sec.  16,  all,  exccj)!  11.25  acres  in  hifihway 
riaht-of-way. 

The  a.'-eas  described  aggregate 
12.154.!{>  acres  in  Crook.  Deschutes. 
Gilliam.  Lake.  Shciman,  Wasco,  and 
Wheeler  Counties.  Oregon. 

3.  The  mineral  estate  in  the  following 
described  lands  is  already  in  United 
States  ownership  and  remains  open  to 
operation  of  the  United  States  mining 
laws  and  mineral  leasing  laws:  » 

Willamette  Meridian 

T.  22  S.,  R.  20  E.. 

Sec.  29,  S'-2: 

Sec.  31  lots  1  to  4.  inclusive,  E14.  and 
E'/aW'.i; 

Sec.  32. 
T.  23  S..  R.  20  F.., 

Sec.  5; 

Sec.  6. 

The  areas  described  aggregate  2.56<^(>4 
acres  in  Desf;hutns  and  Lake  Counties. 
Ori.'gon. 

4.  The  mineral  estate  in  the 
reconveyed  lands,  except  as  provided  in 
paragraph  3.  was  not  reconveyed  to  the 
United  States  and  remains  out  of 
Federal  ownership. 

5.  At  8;.30  a.m..  on  August  5. 1985.  the 
recoveyed  lands  will  be  open  to 
operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  8:30  a.m..  on 
August  5, 1985,  will  be  considered  as 
simultaneously  filed  at  the  time.  Those 
received  thereafter  will  be  considered  in 
the  order  of  filing. 

Dated;  )iine  19, 1985. 
Marold  A.  Berends. 

Cbiuf.  Branch  of  Lands  and  Mincrak 
Opi'rationa. 

|FR  Doc.  85-15461  Filed  6-26-85;  8:45  amj 

BILLING  CODE  4310-33-M 


[OR  192341 

Oregon;  Notice  of  Proposed 
Continuation  of  Withdrawal 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Army. 
Corps  of  Engineers  proposes  that  a  land 


y 
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withdrawal  for  the  Fern  Riiijje  Dam  and 
Reservoir  Project  continue  for  an 
additional  100  years.  The  laiidis)  would 
remain  closed  to  surface  entry  and 
mining  but  would  be  opened  to  mineral 
leasmc 

FOR  FURTHER  INFORMATION  CONTACr 

Champ  Vaughan.  HI.M  Orcpon  State 
Office.  P.O.  Box  2965.  Portland.  Oregon 
9721)8.  I  Telephone  .'J03-23 1-6003). 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  ihe'Afmy.  Corps  of 
Engmeers  proposes  that  the  existing 
land  withdrawal  made  b>  Public  Land 
\  Order  No.  497  of  July  13. 1948.  be 
continued  for  a  period  of  100  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Manaaemt.nt  Act  of 
1976.  90  Slat.  2751.  43  U.S.C.  1714. 

The  land(s)  involved  is  located 
approximately  6  miles  west  of  Eugt;n<? 
and  contains  5.27  acres  within  Sections 
27  and  28.  T.  17  S..  R.  5  \V  .  W.M  .  Lane 
County.  Oregon. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Fern  Ridge  Dam  and 
Reservoir  Project.  The  withdrawal 
segregates  the  land(s)  from  operation  of 
the  public  land  laws  generally,  including 
the  mining  laws  and  mineral  leasing 
laws.  No  change  is  proposed  in  the 
purpose  or  segregative  effect  of  ^e 
withdrawal,  except  that  the  land  would 
be  opened  to  mineral  leasing. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objec^ons  in  connection 
with  the  proposed  withdrnWrtl 
ccntinuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

U.itH.l   June  19.  1985. 
Harold  A.  Berends. 

Chief.  Brunch  of  Lands  and  Minerals 
Operations.  ^: 

|FR  Dor.  85-15462  Filed  d-26-«5;  8:45  amj 
WLLIMQ  COM  4310-33-41 


Buffalo  Resource  Area,  Casper, 
District  Wyoming,  Buffalo  Resource 
Management  Plan 

agency:  Bureau  of  Land  .Management. 

Interior. 

action:  Extension  of  the  Protest  Period 

for  the  Buffalo  Resource  Management 

Plan  and  Environmental  Impact 

Statement  (RMP/EIS). 

SUMMARY:  The  Buffalo  tinal  RMP/EIS 
w.js  publicly  circulated  the  last  of  May. 
The  cover  letter  in  the  document  defined 
that  the  protest  period  eniled  on  )iily  1. 
19K5.  The  protest  period  for  the 
proposed  RMP  and  EIS  is  hereby 
extended  to  30  days  after  the  EIS  filing 
date  established  in  the  Federal  Register 
by  the  Environmental  Protection 
Agency. 

Further  information  regarding  the 
Buffalo  RMP/EIS  can  be  obtained  from: 
Glenn  Bessinger.  Area  Manager.  Buffalo 
Resource  Area.  BL.V1.  300  Spruce  Street, 
Buffalo.  Wyoming  82834. 
lames  W.  Monroe. 
District  Manager. 

IKR  D-)C  85-l,S489  Filod  6-26-85.  8.45  am| 
mjMta  CCOC  4310-22-« 

IAA-6677-A] 

Alaska  Native  Claims  Selection;  Koniag 
Inc. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
sees.  14ia)  and  22(j)  of  the  Alaska 
Native  Claims  Settlement  Act  of 
December  18. 1971  (ANCSA).  43  U.S.C. 
1601, 1613(a).  1621(1).  will  be  issued  to 
Koniag  Inc..  Regional  Native 
Corporation  for  the  village  of  Larsen  Bay 
for  approximately  37.23  acres.  The  lands 
involved  are  on  Camp  Island  in  the 
\  icinity  of  Larsen  Bay  and  within  the 
Kodiak  Naitonal  Wildlife  Refuge. 

Seward  Meridian.  .Maska 

T  32  S..  R  30  W.  (Unsurveved). 
A  ponton  of  Sees.  25  and  36. 

A  notice  of  the  decision  w  ill  be 
published  once  a  week  for  four  (4) 
consecutive  weeks  in  the  Kodiak  Daily 
Mirror.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management.  Alaska  State  Office, 
701  C  Street.  Box  13.  Anchorage.  Alaska 
99513.  ((907)271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  )uly  29, 1985  to 
file  an  appeal.  However,  parties 
receiving  serv  ice  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 


the  Bureau  of  Land  Management, 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 
Nellie  C.  Alloway, 

Acting  Section  Chief  Branch  of  A.\CSA 

Adjudication. 

|FR  Doc.  85-15426  Filed  6-26-85;  8:45  am) 

BILUNO  COOC  4310-JA-M 


IAA-161691 

Alaska  Native  Claims  Selection;  Aleut 
Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  2650  7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  sec. 
14(h)(8)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971 
(ANCSA).  43  U.S.C.  1601. 1611.  will  be 
issued  to  the  Aleut  Corp.  for 
approximately  7.037  acres.  The  lands 
involved  are  on  Unalaska  Island. 

Seward  Meridian.  Alaska  (Unsurveyed) 

T  72  8.  R  118  W.. 
T.  72S..  R.  119  W.. 
T.  72S.  R.  120  W. 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Times.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management.  Alaska  State  Office, 
701  C  Street.  Box  13.  Anchorage.  Alaska 
99513.  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  July  29.  19b5  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
tne  Bureau  of  Land  Management, 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 
Helen  Burleson, 

Section  Chief  Branch  of  ANCSA 

Adjudication. 

\VR  Doc.  85-15425  Filed  6-26-85;  8:45  amj 

BILLING  COOC  4310-JA-M 
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Revision  of  Established  Use  Fees  at 
Selected  Campgrounds;  Yuma  District, 
AZ 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Revision  of  use  fees  at  Empire 

Landing  and  Squaw  Lake  Campgrounds. 

Yuma  District,  Arizona. 

summary:  Use  fees  for  camping  at 
Empire  Landing  and  Squaw  Lake 
Campgrounds  are  revised  to  $5.00/day/ 
campsite. 

EFFECTIVE  DATE:  The  revised  Yuma 
District  Campground  fee  schedule  will 
be  effective  October  1.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hal  Hallett.  Yuma  District  Outdoor 
Recreation  Planner,  Yuma  District 
Office.  P.O.  Box  5680,  Yuma.  Arizona 
85364-0697,  telephone  (602)  726-6300. 
SUPPLEMENTAL  INFORMATION:  The 
Empire  Landing  Campground  is  located 
8  miles  northeast  of  Earp,  California,  on 
the  Parker  Dam  Road.  The  Squaw  Lake 
Campground  is  located  25  miles 
northeast  of  Yuma,  Arizona,  on  the 
California  side  of  the  Colorado  River  off 
Imperial  County  Road  S-24. 

For  purpose  of  this  fee  schedule,  a 
"day"  is  defined  as  any  24-hour  period 
or  part  thereof,  beginning  at  12:00  noon 
and  ending  on  the  following  calendar 
day  at  11:59  A.M.  Fees  for  these  areas 
will  be  posted  at  the  entrances. 

Authority:  Authority  for  this  fee  schedule 
revision  is  contained  in  CFR  Title  36.  Chapter 
1,  Part  71,  Subpart  71.9. 

Dated:  lune  19. 1985. 
|.  Darwin  Snell,  1 

District  Manager.         I 
|FR  Doc.  85-»15463  Filed  6-26-85:  8:45  am) 

WLLING  COOE  431(K32-M 


[CA  7559  WR,  CA  7574  WR] 

California;  Proposed  Continuation  of 
Wittidrawals  i 


Line  14. 1985. 
AGENCY:  Bureau  of  Land  Management, 


Interior 
action:  Notice 


summary:  The  Bureau  of  Reclamation. 
Mid-Pacific  Region,  proposes  that  two 
land  withdrawals  in  the  Modoc  National 
Forest,  affecting  approximately  1.890 
acres  for  the  proposed  Boundary  Dam 
and  Reservoir  in  the  Klamath  Project, 
continue  for  an  additional  10  years.  The 
lands  will  remain  closed  to  surface  entry 
and  mining,  but  have  been  and  will 
remain  open  to  mineral  leasing. 
date:  Comments  should  be  received  by 
September  25. 1985. 


ADDRESS:  Comments  should  be  sent  to: 
Chief.  Branch  of  Lands  and  Minerals 
Operations.  Bureau  of  Land 
Management.  California  State  Office, 
2800  Cottage  Way  (Room  E-2841). 
Sacramento.  California  95825. 
FOR  further  information  CONTACT: 
Sonia  Santillan,  California  State  Office.^ 
(916)  484-4431. 

The  Bureau  of  Reclamation  proposes 
that  two  existing  landLwithdrawals  be 
continued  for  a  pericra  of  10  years, 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751;  43  U.S.C.  1714.  The 
withdrawals  are  described  as  follows: 

Mount  Diablo  Meridian 

CA  7574  WR 
Secretarial  Order  dated  February  21. 1946 

T.  48  N..  R.  7  E.. 

Sec.  15.  Lots  1  thru  4,  inclusive; 

Sec.  16..  Lots  1  thru  4.  inclusive; 

Sec.  19'.  NE'/4; 

Sec.  20.  NW'/4NWV4.  and  S'/2NV2: 

Sec.  21.SEV4SE'/4: 

Sec.  22,  W'^NEV4.  NWV4.  and  S'/4; 

Sec.26.  NV^NW'/4; 

Sec.  27.  NViN'-^. 

The  area  described  contains  approximately 
1.519.58  acres  in  Modoc  County. 

CA  7559  WR 
Secretarial  Order  dated  June  20. 1922 

T.  48  N.,  R.  7  E.. 

Sec.  17.  Lots  1  thru  4,  inclusive: 

Sec.  18.  Lots  1  and  2; 

Sec.  20,  NV2NEV4.  and  NE'ANWV*. 

The  area  dejcribed  contains  approximately 
370.65  acres  in  Modoc  County. 

The  purpose  of  the  withdrawals  is  to 
protect  lands  around  the  proposed 
Boundary  Dam  and  Reservoir  area  of 
the  Klamath  Project.  The  withdrawals 
segregate  the  lands  from  operation  of 
the  public  land  laws  generally,  including 
the  mining  laws  but  not  mineral  leasing. 
No  change  is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawals. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
*■  who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Chief, 
Branch  of  Lands  and  Minerals 
Operations,  in  the  California  State 
Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued  and,  if 
so.  for  how  long.  The  final  determination 


on  the  continuation  of  the  withdrawals 
will  be  published  in  the  Federal 
Register.  The  existing  withdrawals  will 
continue  until  such  final  determination 
is  made. 
Sharon  N.  |anis, 

Chief.  Branch  of  Lands  and  Minerals 
Operations.  ' 

jFR  Doc.  8.5-15464  Filed  6-26-85;  8:45  am) 
BILLING  COOE  4310-«4-M 

Minerals  Management  Service 

Central  and  Western  Gulf  of  Mexico 
Lease  Sales  (April  and  August  1987) 
Call  for  Information  and  Nominations 
and  Intent  To  Prepare  an 
Environment  Impact  Statement 

Correction 

In  the  document  beginning  on  page 
26054  in  the  issue  of  Monday.  June  24. 
1985.  make  the  following  correction: 

On  page  26058.  the  file  line  was 
omitted  and  should  have  appeared  at 
the  bottom  of  the  page  as  follows: 

[FR  Doc.  85-15109  Filed  6-21-85:  8:45  am) 

WLUNG  CODE  150S-01-M 


Development  Operations  Coordination 
Document;  Corpus  Christi  Oil  and  Gas 
Co. 

agency:  Minerals  Management  Service. 

Interior. 

action:  Notice  of  the  Receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Corpus  Christi  Oil  and  Gas  Company 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  en 
Lease  OCS-G  6578.  Block  228.  West 
Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Cameron. 
Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  June  20, 1985.  Comments 
must  be  received  within  15  days  of  the 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  DOCD  from  the  Minerals 
Management  Service. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147,  Mctairie. 
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Louisiana  (Office  flours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  .North  4th  Street.  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
DCS  Plans.  Post  Office  Box  443P6.  Baton 
Rouge.  Louisiana  70805 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  j.  Tolbert;  Minerals 
Management  Service:  Gulf  of  Mexico 
OCS  Region:  Rules  and  Production: 
Plans.  Platform  and  Pipeline  Section: 
Fxploration/Development  Plans  Unit: 
Phone  (5()4)  H38-<)«:'5 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  .Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
lands  Act  Amendments  of  1978.  that  the 
.Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
.Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  .Minerals 
.Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Hrtted:  June  21.  1985. 
John  L  Rankin, 

Regional  Director.  Cuif  of  Mexico  OCS 
Rpftion. 

(FR  Doc.  85-15475  Filed  6-26-85;  8:45  am| 
WtXING  COOC  43IO-«lr-M 


Development  Operations  Coordination 
Document;  ODECO  Oil  and  Gas  Co. 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  the  Receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCD). 

SUMMANY:  Notice  is  hereby  given  that 
ODECO  Oil  and  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS  072.  Block  12.  South  Pelto 


Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Dulac.  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  June  18. 1985. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147.  Mctairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
F.mile  M.  Simoneaux.  Jr.:  Minerals 
Management  Service:  Gulf  of  Mexico 
OCS  Region:  Rules  and  Production: 
Plans.  Platform  and  Pipeline  Section: 
Exploration/Development  Plans  Unit: 
Phone  (504)  838-0872. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  25a34  of  Title  30  of  the  CFR. 

Dated:  June  18.  1985. 
|ohn  L.  Rankin. 

Regional  Director.  Gulf  of  .Mexico  OCS 
Region. 
jFR  Doc  85-15472  Filed  6-26-85:  8:45  am) 

■IU.ING  CODE  UIO-MMI 


Development  Operations  Coordination 
Document;  ODECO  Oil  and  Gas  Co. 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  the  Receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
ODECO  Oil  and  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS  074.  Block  20.  South  Pelto 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  onshore  bases 
located  at  Dulac  and  Houma,  Louisiana. 


date:  The  subject  DOCD  was  deemed 
submitted  on  June  17. 1985. 
address:  a  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Director.  Gulf  ol 
Mexico  OCS  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd..  Room  147.  Mefairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angle  Gobert;  Minerals 
Management  Service:  Gulf  of  Mexico 
OCS  Region:  Rules  and  Production;, 
Plans.  Platform  and  Pipeline  Section: 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  .Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  uder  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  stales,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Ddted:  |une  19. 1985. 
John  L.  Rankin, 

Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

|FR  Doc  85-15473  Filed  6-26-85;  8:45  am] 

BILLING  CODE  4110-IM-M 


Development  Operations  Coordination 
Document;  Shell  Offshore  Inc. 

AGENCY:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
F'roposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Shell  Offshore  Inc.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
5646.  Block  295.  South  Timbalier  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Venice.  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  June  20. 1985.  Comments 
must  be  received  within  15  days  of  the 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 
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copy  of  the  DOCD  from  the  Minerals 
Miinagement  Service. 

ADDRESSES:  A  copv  of  the  subject 
DOCD  is  avail.! tile  for  public  review  at 
the  Office  of  the  R>'sional  Director.  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Canseway  Blvd..  Room  147.  Metairie. 
Louisiana  (Office  Hours.  9  a.m.  to  3:30 
p.m..  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street.  Baton  Rouge. 
Louisiana  (Office  Hours;  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans.  Post  Office  Box  44396.  Baton 
Rouge.  Louisi.ina  r0803. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Tolbert:  N|inerals 
Management  Service:  Gulf  of  Mexico 
OCS  Region;  Rules  ;nd  Production; 
Plans.  Platform  and  Pipeline  Section: 
Exploration/Development  Plans  Unit: 
Phone  (504)  838-0875. 
SUPPLEIMENTARV  INFORMATION:  The 
purpose  nf  this  Notice  is  to  inform  the 
piii)lic.  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1.r9.  (44  FR  53635).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250  34  of  Title  30  of  the  CFR. 

Ilalod:  June  21.  1985 
|uhn  L.  Kankin, 

Ri'^;i>rui Director.  Cut  hjfAtexicti  OCS 

Rfi;ion. 

jFK  Doc.  H5-lM7b  Fikfd  6-2»^-85;  8:45  ami 
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Development  Operations  Coordination 
Doci'ment;  Transco  Exploration  Co. 

agency:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  tHe  Receipt  of  a 


Proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Transco  Exploration  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  3414,  Block  34.  West  Delta 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Delcambre.  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  June  18. 1985. 
ADDRESSES:  A  copy  of  the  subject 
DUCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147.  Metairie. 
I,ouisiana  (Office  Hours;  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angie  Gobert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region:  Rules  and  F¥oducUon; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  plans  L'nit; 
Phone  (504)  838-0876. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
cori.sidering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  ru'es  governing  practices  and 
procedures  under  wh-ch  the  Mmerals 
Management  service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  bc:ame  effective  December  13. 
1979  (44  FR  53U85).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  |une20. 1985. 
|ohn  L.  Rankin, 

Rci;ional  Din'ctar.  Gulf  of  Mexico  OCS 

Ration. 

|KR  Doc.  85-15474  Filed  6-2ft-«5:  3:45  am] 
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INTERNATIONAL  TRADE 

COMMISSION 

I  Investigation  No.  337-TA-196I 

Certain  Apparatus  for  Installing 
Electrical  Lines  and  Components 
Ttierefor;  Commission  Decision  To 
Reverse  Portions  of  Initial 
Determination;  To  issue  a  General 
Exclusion  Order;  and  To  Issue  Cease 
and  Desist  Orders 

agency:  International  Trade 
Commission. 


action:  Reversal  of  portions  of  an  initial 
determination  (ID)  granting 
complainants  motion  for  summary 
determination;  issuance  of  a  genera! 
exclusion  order:  issuance  of  two  cease 
and  desist  orders  prohibiting 
respondents  Emergency  Products  Corp. 
[WC]  and  Alarm  Supply  Co.,  Inc.  (ASC). 
from  false  advertising,  passing  off,  and 
selling  infringing  products  from 
inventory. 


SUMMARY:  The  Commission  has 
determined  to  reverse  in  part  the 
administrative  law  judge's  (ALJ's)  ID  in 
the  above-capfioned  investigation 
granting  the  motion  of  complainant 
Scoggins  Manufacturing,  Inc. -(SMI),  for 
summary  determination  of  violation  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337).  The  Commission  has 
determined  to  reverse  the  ALJ's  findings 
of  no  direct  infringement  of  U.S.  Letters 
Patent  3.697.138,  no  contributory 
infringement  of  U.S.  Letters  Patents  Nos. 
3.697,188  and  3,611.549  as  to  the  flexible 
drill  shaft,  and  the  existence  and 
infringement  of  a  common  law 
trademark. 

The  Commission  has  also  determined 
that  a  general  exclusion  order,  and 
cease  and  desist  orders  directed  to 
respondents  EPC  and  ASC,  pursuant  to 
sections  337(d)  and  (f)  are  the 
appropriate  remedies  for  the  violations 
of  section  337  found  to  exist:  that  the 
public  interest  considerations 
enumerated  in  sections  337(d)  and  (f)  do 
not  preclude  such  relief;  and  that  the 
amount  of  the  bond  during  the 
Presidential  review  period  under  section 
337(t!)  shall  be  420  percent  of  the  entered 
value  of  the  imported  articles. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Perry.  Esq..  Office  of  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-523-0499. 

SUPPLEMENTARY  INFORMATION:  On  May 

14, 1984,  complainant  SMI  filed  a 
complaint  alleging  unfair  methods  of 
competition  and  unfair  acts  in  the 
importation  and  sale  of  certain 
apparatus  for  installing  electrical  lines. 
On  June  20, 1984,  the  Commission 
instituted  an  investigation  to  determine 
whether  there  is  a  violation  of  section 
337  by  reason  of;  (1)  Direct,  contributory, 
and  induced  infringement  of  the  claims 
of  U.S.  Letter  Patents  Nos.  3,697.188  and 
3,611,549:  (2)  infringement  of 
complainant's  common  law  trademark; 
(3)  false  advertising:  and  (4)  passing  off. 
On  December  27, 1984,  the  ALJ  issued  an 
ID  that  found  two  respondents  in  default 
and  granted  complainant's  motion  for 
summary  determination  of  violation  of 
section  337.  The  ALJ  determined  that 
there  was  a  violation  of  section  337  in 
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the  unauthorized  importation  and  sale  of 
certain  apparatus  for  installing  electrical 
lines  and  components  therefor,  on  the 
basis  of  findings  of  (1)  contributory 
infmgement  of  claims  1  and  2  of  the  188 
patent:  (2)  induced  infringement  of 
claims  1  and  2  of  the  188  patent  and 
claim  1  of  the  549  patent:  (3)  the 
existence  and  infringement  of  a  common 
law  trademark:  (4)  passing  off:  and  (5) 
false  advertising.  Complainant  filed  a 
petition  for  review  of  the  ID.  No  other 
petitions  for  review  or  agency  comments 
were  received. 

After  examining  the  record  in  this 
investigation,  including  the  ID.  the 
petition  for  review,  the  brief  in  support 
of  the  petition,  and  the  response  thereto, 
the  Commission  determined  to  review 
the  following  issues:  direct  and 
contributory  infringement  of  U.S.  Letters 
Patents  Nos.  3.697.188  and  3.611.549.  and 
the  existence  and  infringement  of  a 
common  law  trademark.  (50  FR  6072 
(Feb.  13.  1985)). 

Complainant  SMI  and  the  Commission 
investigative  attorney  filed  written 
submissions  on  the  issues  under  review 
and  on  the  issues  of  remedy,  the  public 
interest,  and  bonding.  No  other  written 
submissions  or  agency  comments  were 
received. 

The  authority  for  the  Commission's 
determinations  is  contained  in  section 
337  of  the  Tariff  Act  of  1930  and  in 
§  210  50-.56  of  the  Commission's  Rules 
of  Practice  and  Procedure  (49  FR  46. 
1371  (Nov.  23. 1984):  to  be  codified  at  49 
CFR  210.50-56). 

Notice  of  this  investigation  was 
published  in  the  Federal  Register  of  June 
20. 1984  (49  FR  25318). 

Copies  of  the  Commission's  Action 
and  Order,  the  Commission  Opinion 
issued  in  connection  therewith,  and  all 
other  nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  US. 
International  Trade  Commission.  701  E 
Street  NW.,  Washington.  D.C.  20436. 
telephone  202-523-0161. 

Issued:  June  20. 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary: 
|KR  Doc  85-15440  Filed  6-26-85:  8:45  am) 
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(Investigattons  No*.  701-TA-225  through 
232  (Final)) 

Certain  Carbon  Steel  Products  From 
Austria,  Sweden,  and  Venezuela 

AGENCY:  International  Tr.idc 
Commission. 


ACTION:  Scheduling  of  a  hearing  to  be 
held  in  connection  with  the 
investigations. 

SUMMARY:  The  Commission  hereby 
announces  that  a  public  hearing  in 
connection  with  the  subject 
investigations  will  be  held  beginning  at 
10:00  a.m.  on  August  20. 1985. 

For  further  information  concerning  the 
conduct  of  the  investigations,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure.  Part 
207.  Subparts  A  and  C  (19  CFR  Part  207). 
and  Part  201.  Subparts  A  through  E  (19 
CFR  Part  201.  as  amended  bv  49  FR 
32569.  Aug  15.  1984). 
EFFECTIVE  DATE:  June  3, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Noreen  (202-523-1369).  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington,  DC  20436. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  20.  1985.  the  Commission 
instituted  the  subject  investigations  and 
announced  that  the  time  and  place  of 
the  hearing  to  be  held  in  connection 
with  the  investigations  would  be 
announced  at  a  later  date  (50  FR  16164. 
Apr.  24. 1985).  Subsequently,  the 
Department  of  Commerce  extended  the 
date  for  its  final  determinations  in  the 
investigations  from  May  28. 1985.  to 
August  12. 1985  (50  FR  19767.  May  10. 
1985).  The  Commission,  therefore,  is 
setting  its  schedule  for  the  conduct  of 
these  investigations  to  conform  with 
Commerce's  new  schedule.  As  provided 
in  section  705(b)(2)(B)  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1671d(b)(2)(B)).  the 
Commission  must  make  its  final 
determination  in  countervailing  duty 
investigations  within  45  days  of 
Commerce's  final  determination,  or  in 
these  cases  by  September  25. 1985. 

Staff  Report 

A  public  version  of  the  prehearing 
staff  report  in  these  investigations  will 
be  placed  in  the  public  record  on  July  31. 
1985.  pursuant  to  §  207.21  of  the 
Commission's  rules  (19  CFR  207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  these  investigations 
beginning  at  10:00  a.m.  on  August  20. 
1985,  at  the  U.S.  International  Trade 
Commission  Building,  701  E  Street  NW.. 
Washington.  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m.  on  August  6. 1985.  All  persons 


desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  August  13,  1985,  in  room  117  of 
the  U.S.  International  Trade 
Commission  Building.  The  deadline  for 
filing  prehearing  briefs  is  August  14. 
1?»85. 

Testimony  at  the  public  hearing  is 
governed  by  §  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  §  201.6(b)(2)  of  the 
Commission's  rules  (19  CFR  201.6(b)(2). 
as  amended  bv  49  re  32569.  Aug.  15. 
1984)). 

The  hearing  in  connection  with  these 
investigations  will  be  held  concurrently 
with  the  hearing  to  be  held  in 
connection  with  the  Commission's  final 
antidumping  investigations  Nos.  rjl- 
TA-214.  216.  217.  219.  222  through  224. 
226  228.  229.  234.  and  235  (Final) 
concerning  certain  carbon  steel  products 
from  Austria,  the  German  Democratic 
Republic.  Norway.  Poland.  Romania, 
and  Venezuela. 

Written  Submissions 

All  legal  arguments,  economic 
analysis,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
§  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
conform  with  the  provisions  of  §  207.24 
(19  CFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
August  27. 1985.  In  addition,  any  person 
who  has  not  entered  an  appearance  as  a 
party  to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  August  27. 
1985. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the 
Commission's  rules  (19  CFR  201.8,  as 
amended  by  49  FR  32569,  Aug.  15. 1984). 
.All  written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 
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Any  business  information  for  which 
confidentidl  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Informalion."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6.  as 
amended  by  49  FR  32569.  Aug.  15.  1984). 

Authority:  I 

These  investigations  are  being 
conducted  under  authority  of  the  Tariff 
Act  of  1930.  title  Vll.  This  notice  is 
published  pursuant  to  §  207.20  of  the 
Commissions  rules  (19  CFR  207.20.  as 
amended  by  49  FR  32569.  Aug.  15.  1984). 

Issued;  June  18. 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  85-15437  Filed  6-26-85;  8:45  am) 
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I  Investigations  Nos.  731-TA-214,  216, 217. 
219,  222  ttirough  224,  226.  228,  229,  234, 
and  235  (Final)] 

Certain  Carbon  Steel  Products  From 
Austria,  the  German  Democratic 
Republic,  Norway,  Poland,  Romania, 
and  Venezuela 

agency:  International  Trade 

Commission.  | 

action:  Institution  of  final  antidumping 
investigations  and  scheduling  of  a 
hearing  to  be  held  in  connection  with 
the  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigations  Nos.  731- 
TA-214.  216.  217.  219.  222  through  224. 
226.  228.  229.  234.  and  235  (Final)  under 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  to  determine 
whether  an  industry  in  the  United  States 
is  materially  injured,  or  is  threatened 
with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  of  the  following 
carbon  steel  products,  which  the 
Department  of  Commerce  has  found,  in 
preliminary  determinations,  are  being  or 
are  likely  to  be  sold  in  the  United  States 
at  less  than  fair  value  (LTFV): 
Carbon  steel  plates,  whether  or  not  in 

coils,  provided  for  in  item  607.66  of 

the  Tariff  Schedules  of  the  United 

Stales  (TSUS),  from— 
The  German  Democratic  Republic 

(investigation  No.  731-TA-214 

(Final)]. 
Poland  linvestioation  No.  731-TA-216 


(Final)],  and 
Venezuela  [investigation  No.  731-TA- 

217  (Final)]:  and 
Hot-rolled  carbon  steel  sheets,  provided 

for  in  TSUS  item  607.67  and  606.83. 

from — 
Austria  [investigation  No.  731-TA-219 

(Final)}. 
Romania  [investigation  No.  731-TA- 

222  (Final)],  and 

Venezuela  (investigation  No.  731-TA- 

223  (Final)];  and 
Cold-rolled  carbon  steel  plates  and 

sheets,  provided  for  in  TSUS  item 

607.83.  from — 
Austria  (investigation  No.  731-TA-224 

(Final)). 
The  German  Democratic  Republic 

[investigation  No.  731-TA-226 

(Final)], 
Romania  [investigation  No.  731-TA- 

228  (Final)],  and 

Venezuela  [investigation  No.  731-TA- 

229  (Final)],  and 

Carbon  steel  angles,  shapes,  and 

sections  having  a  maximum  cross- 
sectional  dimension  of  3  inches  or 
more,  provided  for  in  TSUS  item 
609.80.  from— 
Norway  [investigation  No.  731-TA- 

234  (Final)]  and 
Poland  [investigation  No.  731-TA-235 

(Final)]. 
Unless  the  investigations  are 
extended.  Commerce  will  make  its  final 
LTFV  determinations  on  or  before 
August  12. 1985,  and  the  Commission 
will  make  its  final  injury  determinations 
by  September  25. 1985  (see  sections 
735(3)  and  735(b)  of  the  act  (19  US  C. 
1673d(a)  and  1673(b))). 

For  further  information  concerning  the 
conduct  of  these  investigations,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  Part 
207.  Subparts  A  and  C  (19  CFR  Part  207). 
and  Part  201,  Subparts  A  through  E  (19 
CFR  Part  201.  as  amended  by  49  FR 
32509.  Aug.  15. 1984). 
EFFECTIVE  DATE:  June  3.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Noreen  (202-523-1360).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  N\V.. 
Washington.  DC  20436. 
SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  as  a  result  of  affirmative 
preliminary  determinations  by  the 
Department  of  Commerce  that  imports 
of  certain  carbon  steel  products  from 
Austria,  the  German  Democratic 
Republic,  Norway.  Poland,  Romania, 
and  Venezuela  are  being  sold  in  the 
United  States  at  less  than  fair  value 


within  the  meaning  of  section  731  of  the 
act  (19  U.S.C.  1673).  The  investigations 
were  requested  in  petitions  filed  on 
December  19, 1984,  by  the  United  States 
Steel  Corp..  Pittsburgh.  PA.  and 
Chaparral  Steel  Co..  Midlothian.  TX.  In 
response  to  those  petitions  the 
Commission  conducted  preliminary 
antidumping  in\estigations  and.  on  the 
basis  of  information  developed  during 
the  course  of  those  investigations. 
determined  that  there  was  a  reasonable 
indication  that  an  industry  in  the  United 
States  was  materially  injured  by  reason 
of  imports  of  the  subject  merchandise 
(50  FR  6070.  Feb.  23. 1985). 

Participation  in  the  Investigations 

Persons  wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201.11), 
not  later  than  twenty-one  (21)  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  §  201.11(d)  of  the 
Commissions  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §  201.16(c)  of  the  rules 
(19  CFR  201.16(c)  as  amended  by  49  FR 
32569.  Aug.  15. 1984).  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by  the 
service  list),  and  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Staff  Report 

A  public  version  of  the  prehearing 
staff  report  in  these  investigations  will 
be  placed  in  the  public  record  on  July  31. 
1985.  pursuant  to  §  207.21  of  the 
Commission's  rules  (19  CFR  207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  these  investigations 
beginning  at  10:00  a.m.  on  August  20. 
1985,  at  the  U.S.  International  Trade 
Commission  Building.  701  E  Street  NW'.. 
Washington.  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  ir.  writing 
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with  tie  Secretdry  to  the  Commission  no 
later  tn.in  the  close  of  business  (5:15 
p.m  )  on  August  6.  1985.  All  persons 
desiring  to  dppedr  dt  the  heanng  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  August  13,  in  room  117  of  the 
r.S.  International  Trade  Commission 
Building.  The  deadline  for  filing 
prehearing  briefs  is  August  14. 1985. 

Testimony  at  the  public  hearing  is 
governed  by  §  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  §  201.6<"b)(2)  of  the 
Commissions  rules  (19  Ci-R  201.6(b)(2). 
as  amended  by  49  FR  32569.  Aug.  15. 
1984)). 

The  hearing  in  connection  with  these 
investigations  will  be  held  concurrently 
with  the  hearing  to  be  held  in 
connection  with  the  Commission's  final 
countervailing  dutv  investigations  Nos. 
701-TA-225  through  232  (Final) 
concerning  certain  carbon  steel  products 
from  Austria,  Sweden,  and  Venezuela. 

Written  Submissions 

."XU  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
§  207.22  of  the  Commission  s  rules  (19     . 
CFR  207  22).  Postheanng  briefs  must 
conform  with  the  provisions  of  section 
207.24  (19  CFR  207.24)  and  must  be 
submitted  not  later  than  the  close  of 
business  of  .August  27.  1985.  In  addition, 
any  person  who  has  not  entered  an 
appearance  as  a  party  to  the 
investigations  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigations  on  or  before 
August  27.  1985. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the 
Commission's  rules  (19  CFR  201.8.  as 
amended  by  49  FR  32569.  Aug.  15. 1984). 
All  written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  Inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 


be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commissions  rules  (19  CFR  201  6.  as 
amended  by  49  FR  32569.  Aug.  15. 1984). 

Authority 

These  investigations  are  being 
conducted  under  authority  of  the  Tariff 
Act  of  1930.  title  VI!.  This  notice  is 
published  pursuant  to  section  207.20  of 
the  Commissions  rules  (19  CFR  207.20. 
as  amended  by  49  FR  32569.  Aug.  15, 
1984). 

Issued:  |une  18. 1985. 
By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secrrtory 

jFR  Doc.  85-15438  Filed  6-26-85:  8.45  am) 

WLUNGCOM  7U»-«I-M 

I  Investigation  No.  731-TA-196  (Final)  I 

-9 

Certain  Red  Raspberries  From  Canada 

Determination 

On  the  basis  of  the  record  '  developed 
in  investigation  .No.  731-TA-196  (Final). 
the  Commission  unanimously 
determines,  pursuant  to  section  735(b)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a)).  that  an  industry  in  the  United 
States  is  materially  injured  -  by  reason 
of  imports  from  Canada  of  fresh  and 
frozen  red  raspberries  in  containers  of  a 
gross  weight  of  over  20  pounds, 
provided  for  in  items  146  54. 146  56.  and 
146.74  of  the  Tariff  Schedules  of  the 
United  States,  which  are  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  December  18. 
1984,  following  a  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  red 
raspberries  from  Canada  were  being 
sold  at  LTFV  within  the  meaning  of 
section  731  of  the  Act  (19  U.S.C.  1673). 


'  The    record    is  defined  in  f  207.2(1)  of  the 
Commissiun's  Rules  of  Practice  and  Procedure  |19 
CFR  20-  2(i|). 

'Commissioner  Rohr  has  deteri^ined  that  an 
industry  in  the  United  States  is  threatened  with 
materia',  injur}-  by  reason  of  certain  red  raspberries 
from  Canada  which  are  being  sold  in  the  United 
States  at  less  than  fair  value  He  has  further 
determined  that  he  would  not  have  found  material 
injur}'  by  reason  of  imports  of  certain  red 
raspbemes  from  Canada  with  respect  to  which  the 
administering  authority  has  made  a  final  afTirmalivp 
dptermination  hut  for  the  suspension  of  liquidation 
ol  enlnes  of  that  merchandise. 


Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary. 
U.S.  International  Trade  Commission. 
Washington.  DC.  and  by  publishing  the 
notice  in  the  Federal  Register  of  January 
9,  1985  (50  FR  113K).  The  henring  was 
held  in  Washington.  DC.  on  May  14. 
1985,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its  report 
on  this  investigation  to  the  Secretary  of 
Commerce  on  June  17, 1985,  A  public 
version  of  the  Commission's  report. 
Certain  Red  Raspberries  from  Canada 
(investigation  No.  731-TA-196  (Final). 
USITC  Publication  1707.  June  1985) 
contains  the  views  of  the  Commission 
and  information  developed  during  the 
investigation. 

Issued:  )une  17.  1985  ' 

Kenneth  R,  Mason, 
Secretary. 
(FR  Doc.  85-15435  Filed  6-26-85:  8:45  am| 

BILLING  COOC  7l»0-«2-4M 

llnvMtigation  No.  731-TA-212  (Final)) 

Certain  Welded  Carbon  Steel  Pipes 
and  Tubes  From  Venezuela 

agency:  International  Trade 
Commission. 

ACTION:  Institution  of  a  final 
antidumping  investigation  and 
scheduling  of  a  hearing  to  be  held  in 
connection  with  the  inves  igation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
212  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b))  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materiallv  retarded,  by 
reason  of  imports  from  Venezuela!  of 
certain  circular  welded  cartion  steel 
pipes  and  tubes,'  which  have  been 
found  by  the  Department  of  Commerce, 
in  a  preliminary  determination,  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV).  Unless  the  investigation  is 
extended.  Commerce  will  make  its  final 


'  For  purposes  of  this  inveslifialion.  the  term 
"certain  circular  welded  carbon  steel  pipes  and 
tut>es"  covers  welded  carbon  steel  pipes  and  tubes 
of  circular  cross  section.  0.375  inch  or  more  but  not 
over  16  inches  in  outside  diameter,  provided  for  in 
Itims  610.3231,  610.3234.  610.3241.  610.3242.  610.3243 
610.3252.  610  3254.  610.3256,  and  610  4925  of  the 
Tariff  Schedules  of  the  United  States  Annotated 
(1985)  (TSUSAI 
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LTFV  determination  on  or  before  August 
12. 1985,  and  the  Commission  will  make 
its  final  injury  determination  by 
September  30. 1985  (see  sections  735(a) 
and  735(b)  of  the  act  (19  L'.S.C.  1673d(a) 
and  1673d(b))). 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure.  Part 
207.  Subpaits  A  and  C  (19  QFR  Part  207). 
and  Part  201.  Subparts  A  through  E  (19 
CFR  Part  201.  as  amended  by  49  FR 
325G9.  Aug.  15. 1984). 
EFFECTIVE  DATE:  J  jnp  3  1985. 
FOR  FURTHER  tNFORMATION  CONTACT: 
Tedford  Briggs  (202-523-4612).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  701  B  Street  NW.. 
Washiiiefon.  DC  204  36. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  feing  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  impoits  of  certain 
circular  welded  carbon  steel  pipes  and 
tubes  from  Venezuela  are  being  sold  in 
the  United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
act  (19  U.S.C.  1673).  The  investigation 
was  requested  in  a  petition  filed  ob 
December  18. 1984,  by  the  Committee  on 
Pipe  and  Tube  Imports.  In  response  to 
that  petition  the  Commission  conducted 
a  preliminary  antidumping  investigation 
and,  on  the  basis  of  information 
developed  during  the  course  of  that 
investigation,  determined  that  there  was 
a  reasonable  indication  that  an  industry 
in  the  United  States  was  materially 
injured  by  reason  of  imports  of  the 
subject  merchandise  (50  FR  5326.    ' 
February  7. 1985). 

Participation  in  the  Investigation 

Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201.11), 
not  later  than  twenty-one  (21)  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  §  201.11(d)  of  the 
Commission's  rules  (19  CFR  §  201.11(d)). 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 


all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §  201.16(c)  of  the  rules 
■(19  CFR  §  201.1G(c).  as  amended  by  49 
FR  32569.  Aug.  15. 1984).  each  document 
filed  by  a  parly  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  the 
service  list),  and  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  .service. 

Staff  Report 

A  public  version  of  the  prehearing 
staff  report  in  this  investigation  will  be 
placed  in  the  public  record  on  August  5. 
1985.  pursuant  to  section  207.21  of  the 
Commission's  rules  (19  CFR  §  207.21). 

Hearing 

rhe  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  10:00  a.m.  on  August  22, 
1985.  at  the  U.S.  International  Trade 
Commission  Building.  701  E  Street  NW., 
Washington,  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p  m.)  on  August  16, 1985.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  August  14, 1985,  in  room  117  of 
the  U.S.  International  Trade 
Commission  Building.  The  deadline  for 
filing  prehearing  briefs  is  August  15, 
1985. 

Testimony  at  the  public  hearing  is 
governed  by  207.23  of  the  Commission's 
rules  (19  CFR  207,23).  This  rule  requires 
that  testimony  be  limited  to  a 
nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  §  201.6(b)(2)  of  the 
Commission's  rules  (19  CFR  201.6(b)(2), 
as  amended  by  49  FR  32589.  Aug.  1.5. 
1984)). 

Written  Submissions 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  preliearing  briefs  in  accordance  with 
§  207.22  of  the  Commission's-ryles  (19 
CFR  207.22).  Poslhearing  briefi  must 
conform  with  the  provisions  of  §  207.24 


(19  CFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
August  29. 1985.  In  addition,  any  person 
who  has  not  entered  an  appearance  as  a 
party  to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  August  29, 
1985. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the 
Commission's  rules  (19  CFR  201.8.  as 
amended  by  49  FR  32569.  Aug.  15, 1984). 
All  written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6.  as 
amended  by  49  FR  32569,  Aug.  15, 1984). 

Authority 

This  investigation  is  being  conducted 
under  authority  of  the  Tariff  Act  of  1930, 
title  VII.  This  notice  is  published 
pursuant  to  §  207  20  of  the  Commission's 
rules  (19  CFR  207.20,  as  amended  by  49 
FR  32569,  Aug.  15, 1984). 

Issued:  |unc  17. 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secivlary. 
(FR  Doc.  85-15439  Filed  6-26-85:  8:45  am) 

BiaiNG  CODE  7020-02-M 


[Investigation  No.  337-TA-174] 

Certain  Woodworking  Machines; 
Termination  of  Investigation;  Issuance 
of  General  Exclusion  Order  and  Five 
Consent  Orders 

AGENCY:  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
U.S.  International  Trade  Commission 
has  issued  five  consent  orders,  has 
issued  a  general  exclusion  order,  and 
has  terminated  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 

P.N.  Smithey.  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission^  telephone  202-523-0350, 
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SUPPLEMENTARY  INFORMATION: 

Background 

Inveslij^ation  No.  337-TA-174,was 
conducted  lo  determine  whether  there  is 
a  violation  of  section  337  of  the  Tariff 
Act  of  1930  (19  use.  1337)  in  the 
importation  or  sale  of  certain 
woodworking  machines  by  reason  of 
allejjpd  unfair  arts  and  practices  by 
Taiwan  and  US  coirlpanies.  (See  48  FR 
55786.  Dec.  15.  1983;  49  FR  20767.  May 
31.  1984  )  The  complainant  was  Delta 
International  Machinery  Corp.  (See  49 
FR  23463.  lane  6. 1984.)  The  respondents 
and  iniervenors  included  1  South 
African  company.  29  Taiwan  companies, 
and  21  US.  companies.  Most  of  the 
respondents  settled  with  Delta  or  were 
dismissed  for  other  reasons. 

On  February  7.  1985.  the  presiding 
administrative  law  jud^e  (AL))  issued  an 
initial  determination  (ID)  holding  the 
remaining  respondents  in  default  and 
holding  certain  resjJondents  in  violation 
of  secim^-3A?r-^..^ 

On  Af)ril  1.  1985.  the  Commission 
determined  to  review  portions  of  the  ID 
concerning  common-law  trademark 
mfnngement  (i  e..  external  design 
appearance  marks),  patent  ihfringement. 
misappropriation,  definition  of  the 
domestic  industry,  injury,  and  the 
alleged  violation  of  section  337  by 
Taiwan  respondent  Leroy  International 
Corp.  The  Commission  also  determined 
not  to  review  portions  of  the  ID 
concerning  common-law  trademark 
infringement  (the  term  "Contractors 
Saw"),  registered  trademark 
infringement,  false  and  deceptive 
advertising,  passing  off.  efficient  and 
economic  operation,  default,  and  the 
dismissal  of  two  respondents.  To 
supplement  the  AL)  s  discussion  of  those 
issue,  the  Commission  adopted  certain 
findings  of  fact  proposed  by  Delta  and 
the  Commission  investigative  attorney. 
(See  50  FR  14172  Apr.  10. 1985  ) 

Between  April  22  and  30.  1985.  Delta 
and  the  Commission  investigative 
attorney  filed  briefs  on  the  issues  under 
review  and  on  the  issues  of  remedy  the 
public  interest,  and  bonding.  Although 
the  Commission  solicited  written 
comments  from  the  public  and  other 
Federal  agencies  concerning  remedy,  the 
public  interest,  and  bonding  (see  50  FR 
14172.  Apr.  10.  1985).  no  such  comments 
were  received. 

On  June  17. 1985.  upon  review  of  the 
ID.  the  record,  and  the  arguments  of  the 
parties,  the  Commission  atfirmed  the  ID 
in  part,  and  held  that  there  is  a  violation 
of  section  337  of  the  Tariff  Act  of  1930  in 
the  importation  or  sale  of  certain 
woodworking  machines.  The 
Commission  also  reversed  the  ID  in 
part — i.e..  with  respect  to  the  issue  of 


common-law  trademark  infringement 
(design  appearance  marks).  (The 
Commission  determined  that  there  is  no 
violation  of  section  337  by  reason  of  the 
infringement  of  Delta's  alleged  common- 
law  trademarks  in  the  overall  external 
designs  of  its  10-inch  table  saw  and  14- 
inch  band  saw.)  The  Commission  also 
determined  that  there  is  no  violation  of 
section  337  by  Taiwan  respondent  Leroy 
International  Corp. 

Commissioners  Eckes  and  Rohr  also 
determined  that  there  is  no  violation  of 
section  337  in  the  importation  or  sale  of 
the  accused  wood  planing  machines. 

The  Commission  also  determined  that 
the  appropriate  remedy  for  the  violation 
of  section  337  found  to  exist  in  this  case 
is  a  general  exclusion  order  pursuant  to 
section  337(d)  .md  that  public  interest 
considerations  do  not  preclude  such 
reflief.  The  Commission  also  determined 
that,  during  the  Presidential  re\  lew 
period  provided  for  in  section  337(g).  the 
articles  directed  to  be  excluded  would 
be  permitted  to  enter  the  United  States 
under  a  bond  in  the  amount  of  268 
percent  of  the  entered  value  of  the 
articles. 

Between  March  28  and  April  2,  1985. 
complainant  Delta  and  the  following 
Taiwan  respondents  moved  to  terminate 
the  investigation  as  to  those 
respondents  on  the  basis  of  consent 
orders  incorporated  into  settlement 
agreements  signed  by  Delta  and  the 
following  respondents:  Formosan  United 
Corporation.  Good  Will  Mercantile  Co.. 
Show  Soon  Enterprises  Co..  Ltd.. 
Fortune  Development  Corp..  King  Feng 
Fu  Machinery  Works  Co..  Ltd..  and  King 
Tun  Fu  Machinery  Co.  The  motions 
were  unopposed. 

A  notice  soliciting  written  comments 
on  the  proposed  consent  orders  was 
published  in  the  Federal  Register  of  May 
30.  1985  (50  FR  23085).  and  was  served 
on  other  Federal  agencies.  No  comments 
were  received. 

Upon  review  of  the  consent  order 
motions,  the  Commission  determined 
that  the  content  of  each  motion, 
settlement  agreement,  and  proposed 
consent  order  complied  with  the 
Commissions  rules.  The  Commission 
also  did  not  find  any  indication  that  the 
parties'  settlements  were  not  in  the 
public  interest  or  that  the  public  would 
be  adversely  affected  by  issuance  of  the 
proposed  consent  orders.  The 
Commission  accordingly  granted  the 
motions  and  issued  the  consent  orders. 

Termination  of  respondents  Formosan 
United  Corporation.  Good  Will 
Mercantile  Co..  Show  Soon  Enterprises 
Co..  Ltd..  Fortune  Development  Corp.. 
King  Feng  Fu  Machinery  Works  Co.. 
Ltd..  and  King  Tun  Fu  Machinery  Co.  on 
the  basis  of  consent  order^turthers  the 


public  interest  by  conserving  the 
resources  of  the  Commission  and  the 
parties. 

Having  disposed  of  all  pending 
matters,  the  Commission  terminated  the 
investigation  on  |une  17. 1985. 

Public  Inspection 

Copies  of  the  consent  order  motions, 
the  settlement  agreements,  the  consent 
orders,  the  nonconfidential  version  of 
the  ID.  the  Commission's  Action  and 
Order  and  Commission  Opinion  in 
support  thereof,  as  well  as  all  other 
nonconfidential  documents  on  the 
record  of  the  investigation  are  available 
for  inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  Docket  Section. 
U.S.  International  Trade  Commission, 
701  F  Street  NW..  Washington.  DC 
2tM36.  telephone  202-523-0471. 

I.ssued:  |une  18.  1485. 
By  ordpf  of  the  Commission. 
Kenneth  R.  Mason. 

SerreAorv. 

|FR  Doc  85-15436  Filed  6-26-85:  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

jEx  Parte  No.  388  (Sub-13)| 

Intrastate  Rail  Rate  Authority; 
Maryland 

AGENCY:  Interstate  Commerce 

Commission. 

action:  .Notice  of  Certification. 

SUMMARY:  The  Commission  grants  Tinal 
certification  to  the  Public  Service 
Commission  of  Maryland  under  49 
U.S.C.  11501(b)  to  regulate  intrastate  rail 
transportation,  subject  to  a  condition 
precedent  that  it  modify  its  standards 
and  procedures  as  noted  in  the  full 
decision. 

DATE:  Certification  for  the  statutory  5- 
year  period  will  begin  on  July  29.  1985. 
subject  to  the  condition  precedent  that 
Maryland  notifies  us  within  that  period 
that  it  has  made  (or  if  unable  to  do  so 
within  this  time,  that  it  will  make)  the 
required  modifications,  and  that  its 
modified  standards  and  procedures 
have  Oeen  officially  and  finally  adopted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer.  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  infurniation  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to  T.S. 
InfoSystems,  Inc..  Room  2229.  Interstate 
Commerce  Commission  BIdg., 
Washington.  DC  20423.  or  call  289-^357 
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(UC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  May  23.  1985. 

By  ttie  Commission.  Chairman  Taylor,  Vir.e 
Chairman  Gradison.  Commissioners  Sterrett. 
Andre.  Simmons.  Lamboley,  and  Slernio. 
lames  II.  Bay  ne. 
Secretnry:  j 

|KR  Doc.  85-15387  Filid  6-26-85;  8:45  am) 
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[Finance  Docket  No-  25542  (Sub-1)] 

Missouri-Kansas-Texas  Railroad  Co.; 
Trackage  Rights;  Fort  Wortti  &  Denver 
Railway  Co.  (Burlington  Northern 
Railroad  Company.  Successor  in 
Interest);  Exemption 

Burlington  Northern  Railroad 
Company,  successor  in  interest  to  Fort 
Worth  &  Denver  Railway  Co.,  has 
agreed  to  continue  to  grant  overhead 
trackage  rights  to  Missouri-Kansas- 
Texas  Railroad  Companv  between 
Wichita  Falls.  TX.  and  Fort  Worth,  TX,  a 
distance  of  appro.ximately  114  miles. 
The  trackage  rights  renewal  will  be 
effective  on  June  15. 1985. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

Dated:  )une  24. 1986. 

By  the  Commission.  Heber  P.  Hardy. 
Director.  Office  of  Proceedings, 
lames  H.  Bayne.        | 
Sucretary. 

jFR  Doc.  85-15549  Filed  6-26-«5;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Information  Collection(s)  Under 
Review 

)iine  24,  1985,  ' 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.SC. 
Chapter  35)  since  the  last  list  was 
published.  The  list  has  all  entries 
grouped  into  new  forms,  revisions,  or 
extensions.  Each  entry  contains  the 
following  information: 

(1)  The  name  and  telephone  number  of 
the  Agency  Clearance  Officer  (from 
whom  a  copy  of  the  form  and  supporting 
documents  is  available; 

(2)  The  office  of  the  agency  issuing  the 
form; 

(3)  The  title  of  the  form; 


(4)  The  agency  form  number,  if 
available: 

(5)  How  often  the  form  must  be  filletf 
out:  A 

(6)  Who  will  be  required  or  asked  tf) 
report: 

(7)  An  estimate  of  the  number  of 
responses: 

(8)  An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form: 

(9)  An  indication  of  whether  section 
3504(h)  of  Pub.  L.  96-511  applies:  and, 

(10)  The  name  and  telephone  number 
of  the  person  or  office  responsible  for 
the  OMB  review. 

Copies  of  the  proposed  form(s)  and 
the  supporting  documentation  may  be 
obtained  from  the  Agency  Clearance 
Officer  whose  name  and  telephone 
number  appear  under  the  agency  name. 
Comments  and  questions  regarding  the 
items  contained  in  this  list  should  be 
directed  to  the  reviewer  listed  at  the  end 
of  each  entry  AND  to  the  Agency 
Clearance  Officer.  If  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  reviewer  and  the 
Agency  Clearance  Officer  of  your  intent 
as  early  as  possible. 

Department  of  Justice 

Agency  Clearance  Officer:  Larrj'  E. 
Miesse  202/633^312 

New  Collection 

(1)  Larry  E.  Miesse,  202/633-^312 

(2)  Office  of  Legal  Policy.  Department  of 
Justice 

(3)  Judicial  peremtory  challenge  project 

(4)  None 

(5)  One  time 

(6)  State  and  local  governmetits. 
Information  collected  will  replicate  a 
1969  study  evaluating  judicial 
peremtory  challenges  in  California. 
Findings  will  represent  part  of  an 
evaluation  of  16  states  providing  for 
those  challenges.  Questionnaires  will 
be  sent  to  all  presiding  judges  of 
municipal  and  superior  courts  in 
California,  and  all  Los  Angeles 
superior  court  judges. 

(7)  344  respondents 

(8)  344  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395--t814 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Larry  E,  Miesse.  202/633-4312 

(2)  Immigration  and  Naturalization 
Service.  Department  of  Justice 

(3)  Revalidation  letter  (Immigrant  Visa 
Petition) 

(4)  1-71 


(5)  On  occasion 

(6)  Individuals  or  households.  This  form 
is  used  to  determine  if  petition  should 
be  revalidated  on  behalf  of  an  alien  to 
be  employed  by  petitioner. 

(7)  11.000  respondents 

(8)  363  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

(1)  Larry  E.  Miesse.  202/633-4312  ,.  >" 

(2)  Immigration  and  Naturalization 
Service.  Department  of  Justice 

(3)  Alien's  change  of  address  card 

(4)  AR-11 

(5)  On  occasion 

(6)  Individuals  or  households.  Section 
265  of  the  l&N  Act  requires  aliens  in 
the  United  States  to  inform  INS  of  any 
change  of  address.  This  form  is 
provided  for  furnishing  such 
information.  s 

(7)  210.000  respondents 

(8)  21,000  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-^814 

(1)  Larry  E.  Miesse.  202/633-4312 

(2)  Immigration  and  Naturalization 
Service,  Department  of  Justice 

(3)  Application  by  nonimmigrant  alien 
for  replacement  of  arrival  document 

(4)  1-102 

(5)  On  occasion 

(6)  Individuals  or  households.  Used  by 
an  alien  to  apply  for  replacement  of 
nonimmigrant  arrival  document  that 
has  been  lost,  mutilated  or  destroyed. 

(7)  50,000  respondents 

(8)  12.500  burden  hours  s 

(9)  Not  applicable  under  3504(h)      \    . 

(10)  Robert  Veeder— 395-^814 

(1)  Larry  E.  Miesse,  202/633-4312 

(2)  Immigration  and  Naturalization 
Service,  Department  of  Justice 

(3)  Application  for  suspension  of 
deportation 

(4)  I-256A 

(5)  On  occasion 

(6)  Individuals  of  households.  D.ita 
needed  in  order  to  determine 
eligibility  of  application  for 
suspension  of  deportation  undef 
Section  244  of  the  I&N  Act  (8  U.S.C 
1254).  \ 

(7)  500  respondents 

(8)  500  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395^814 

(1)  Larry  E.  Miesse,  202/633^312    \^ 

(2)  Immigration  and  Naturalization  \ 
Service,  Department  of  Justice        ^' 

(3)  Application  for  Certificate  of 
Citizenship 

(4)  N-600 

(5)  On  occasion 

(6)  IndTviduals  or  households. 
Information  required  to  determine 
eligibility  for  issuance  of  Certificate  or 


.^-s 
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Citizenship  to  person  claiininR  to  hiive 
derived  citizenship  iirdor  Soclion  314 
of  the  UN  Act  18  L'.S.C.  H.iJ). 

(7)  210.000  rtjsponJ.Mits 

(8)  21.000  !)  irdtn  hours 

(9)  Not  applii  able  undiT  3504ih) 

(10)  Robert  Vender— ,)9.>-J«I4 
(1)  I.arry  E.  Miesse.  202/tJJ;t-4312 
(2!  Inimigrdtion  and  .N.itiiriiUziition 

Ser\ice.  Dttp.irtmer.t  of  J;:bt;c:o 
|3)  Siipplemcntjl  qii.ilitlcalions 

.statemenJ.  Immigr.ition  Insperlor.  CS- 

5 
ID  G-777 

(5)  On  occasion 

(6)  Individuals  or  households. 
Competitive  examnalion  for  non- 
status anplirants  for  enti\  I<'Vf*l 
positions  of  linmijjr.ilinn  Kx.tminer 
within  l.\S.  a.s  dt-l'.'«.it,'d  by  OI'M. 

(7)  10.000  respondenis 
[6]  10.000  baid'^n  hour- 

(•))  .Not  applicable  under  ,35!t4|h) 
(10)  Robert  Veedcr  2iJ2/J95-4ai4 

(1)  Larry  E.  Miesse.  2(!2/633-l312 

(2)  Immi^r.ition  and  Naturalization 
Service.  Uep.irt.mcnt  of  )us!:ce 

(3)  Questionnaire  submitted  t)y 
petitioner  at  final  nHturaliz.ition 
hearing 

(4)  N-445 

(5)  One-time 

(6)  Individuals  or  households.  Re(]uired 
to  determine  petitioners  eligibility  for 
naturalization  in  order  to  make 
appropriate  recommendation  by  INS 
to  the  naturalization  court. 

(7)  240.000  respondents 

(8)  20.000  burden  hours 

(9)  Not  applicable  under  3504(h) 
(IC)  Robert  Veeder— 395-4814 
LaiT>  E.  Miesse, 
Departmental  Clearance  Officer. 

|FR  IJiu-  8a-1S.}84  Filed  6-26-B5:  8:45  anij 
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Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  l.ereby 
given  that  on  |une  18. 1985  a  proposed 
Consent  Decree  in  Caterpillar  Tractor 
Company  v.  AJamkus.  et  a!..  Civif 
Action  .No.  83-1083  was  lodged  with  the 
United  States  District  Court  for  the 
Central  District  of  Illinois.  The  proposed 
Consent  Decree  concerns  control  of  air 
pollution  at  Caterpillars  foundry  at 
Maplcton.  Illinois.  Under  the  proposed 
Consent  Decree  Caterpillar  will 
permanently  reduce  the  coal-burning 
capacity  of  four  boilers  to  comply  with 
the  Clean  Air  Act  and  pay  a  civil 
penalty  of  S225.000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 


relating  to  the  proposed  consent  de«;ree. 
Comments  shoi:4d  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  [ustice.  Washington.  DC. 
20530.  and  should  refer  to  Cotinpillar 
Tnu  tor  Compoiiv  v.  Adourkiis,  et  a/., 
D.|.  R^f.  90-5-2-i-GOO. 

The  proposed  Consent  Decree  may  be 
ex.imined  at  the  office  of  the  United 
States  Attorney.  Central  District  of 
Illinois.  Room  253,  100  N.E.  Monroe 
Street.  Peoria.  Illinois.  61602  and  at  the 
Region  V  Office  of  the  Environmental 
Protection  Agency.  230  South  Dearborn 
Street,  Chicago.  Illinois  60604.  Copies  of 
the  Consent  Decree  may  be  examined  at 
the  E.nvironment.d  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1517, 
Ninth  Street  and  Pennsylvania  Avenue 
NVV..  Washinuton.  D.C.  20530.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  S2.30  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
F.  Henry  HabichI  II. 
Assistant  Atinrncy  General.  Land  and 
.Xatural  Resourr:es  Division. 
[FR  Doc  85-15405  Filed  6-26-85;  8:45  am) 
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Drug  Enforcement  Administration 

Controlled  Substances;  Proposed 
Revised  1985  Aggregate  Production 
Quotas 

AGENCY:  Drug  Enforcement 
.-Xdministration,  Justice. 
ACTION:  .Notice  of  proposed  revised  1985 
aggregate  production  quotas. 

SUMMARY:  This  notice  proposes  revised 
1985  aggregate  production  quotas  for 
controlled  substances  in  Schedule  II  of 
the  Controlled  Substances  Act.  Since  the 
establishment  of  revised  1985  aggregate 
production  quotas  on  January  22, 1985 
(50  FR  2866),  DEA  has  reviewed  data 
submitted  by  registered  manufacturers 
concerning  actual  1984  dispositions  and 
year-end  inventories  and  has 
determined  that  revisions  of  some  of  the 
previously  established  quotas  are 
necessary. 

DATE:  Comments  or  objections  should  be 
received  on  or  before  July  29. 1985. 
ADDRESS:  Send  comments  or  objections 
in  quintuplicate  to  Acting  Administrator. 
Drug  Enforcement  Administration.  1405  I 
Street  NW..  Washington,  D.C.  20537 
Attn:  DEA  Federal  Register 
Representative. 


FOR  FURTHER  INFORMATION  CONTACT: 

Howard  McClain.  Jr.  Chief,  Drug 
Control  Section,  Drug  Enforcement 
Administration,  Washington,  DC.  20.'i37, 
Telephone:  (202)  633-1366. 
SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act  (21 
U.S.  Cotle  826)  requires  the  Attorney 
General  to  establish  aggregate 
production  quotas  for  all  controlled 
substances  in  Schedules  I  and  II  each 
year. 

This  responsibility  has  been  delegated 
to  the  Acting  Administrator  of  the  Drug 
Enforcement  Administration  pursuant  to 
§  0.100  of  Title  28  of  the  Code  of  Federal 
Regulations. 

On  January  22, 1985,  a  notice  of  the 
1985  aggregate  production  quotas  was 
published  in  the  Federal  Register  (50  FR 
2866).  Indicated  in  that  notice  was  that, 
pursuant  to  Title  21  of  the  Code  of 
Federal  Regulations,  §  1303.23(c).  the 
Administrator  of  the  Drug  Enforcement 
Administration  would  adjust  these 
quotas  in  early  1985. 

These  aggregate  production  quotas 
represent  those  amounts  of  controlled 
substances  that  may  be  produced  in  the 
United  States  in  1985  and  does  not 
include  amounts  which  may  be  imported 
for  use  in  industrial  processes. 

Based  upon  a  review  of  1984  year-end 
inventories,  1984  disposition  data 
submitted  by  quota  applicants, 
estimates  of  the  medical  needs  of  the 
United  States  submitted  to  the  Drug 
Enforcement  Administration  by  the 
Food  and  Drug  Administration  and  other 
information  available  to  DEA.  the 
Acting  Administrator  of  the  Drug 
Enforcement  Administration,  under  the 
authority  vested  in  the  Attorney  General 
by  section  306  of  the  Controlled 
Substances  Act  of  1970  (21  U.S.  Code 
826)  and  delegated  by  the  Acting 
Administrator  by  §  0.100  of  Title  28  of 
the  Code  of  Federal  Regulations,  hereby 
proposes  the  following  changes  in  the 
1985  aggregate  production  quotas  for  the 
listed  controlled  substances,  expressed 
in  grams  of  anhydrous  acid  or  base: 


SC-edute  H 


AiphapfOd>n« . „„„._ 

Ar<o<»rt)ital ;. 

Amphetannne     

CoOdma  !(<x  sale) 

Codema  (tor  coo»fiion).. 
DeK)iiyeph«dnn« 

OexlraiiropoxYphww    

D-hydtocodem* 

Dipheoo»y»«l« 

Fentaoyi    „ 

Hydrocodon* 

Mydroniorp»»on» 

Lovorprianol. - 


PrevKjusty 

estabhsned 
19B5 

proouction 


Proposed 
revised  '^5 

productiop 
quota 


37.300 
180.000 
574.000 
051.0CO 
,534.000 
186.000 
,795.000 
,341.000 
550.000 
3500 
.459.000 
1&I000 
21,750 
.999.000 


29  000 

1.955.000 

529  000 

54910.000 

3.664  000 

(a)  1  324,300 

81.935.000 

1223.000 

617.000 

5600 

1  598.000 

196  000 

18  700 

9831.000 


29.000 

1.9SS.O0O 

529  000 

54910.000 

3S64.000 

■1  1  324.000 

81.935  000 

<  223.000 

617.000 

5600 

1.598  000 

196  000 

18  700 

9  831.000 
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Schedule  H 


MethjKjone        

Wnt'dOone  Intermediate  (4- 
cyano  2  diirwIfyHmmo- 
4  4di()heny)ljot»n») 

Wpltiylo'it.'iidale    

Mued  Aikdiods  at  Opwn 

Wo'pi'ie  (toi  sale) 

Morp'iine  (Icy  conversion) 

Op-yiiv    (iinciures.   e«tiacts. 
etc     «if»essed  in  tefms 


PTeviou«i> 
•stabhsned 

aggr<Hiate 

pxiducbon 

quota 


Propoaed 

revised  1965 

aggregate 

prortiictioo 

quota 


1.383.000 


1  729.000 

1.260.000 

22,100 

1  142  000 
58  084.000 


1.471.000 


1839.000 

1,361.000 

13.000 

1  31C.000 

58.680.000 


ol  JSP  powdered  opum)    1 

2068  000 

1  582.000 

PenloOartoiai 

12.492  000 

12.041.000 

Pernidme  imerrnediaie  A 

5112000 

6.058.000 

800.000 

959  000 

Secotiarbitai 

2.657.000 

2.067.000 

1 

(■I  1174  000  grams  lor  the  production  of  levodesoxyephe- 
dnre  to'  use  in  a  nonconiroll«d  nonprescription  product  and 
150.000   grams   lor   the   p'oBoction   ol    meiriamphetamine 

In  determining  the  proposed  revised 
1985  aggregate  production  quota  for 
hydromorphone,  DEA  considered  the 
important  legitimate  use  of 
hydromorphone  as  a  potent  and 
effective  analgesic  agent  for  the 
treatment  of  severe  pain.  In  addition. 
DEA  recognizes  that  it  is  also  a  sought 
after  narcotic  on  the  illicit  market  and 
has  been  the  subject  of  considerable 
diversion  from  legitimately  produced 
supplies.  Because  of  these  factors.  DEA 
is  attempting  to  limit  the  amount  of  the 
drug  available  for  diversion  into  the 
illicit  traffic  while  providing  for  that 
necessary  to  meet  legitimate  medical 
demand.  The  proposed  increase  in  the 
aggregate  production  quota  for 
hydromorphone  haa  been  calcuated 
taking  into  consideration  1984  disposals 
and  inventories,  the  FDA  estimate  of 
medical  need  for  1985  and  the 
requirements  of  the  newly  registered 
bulk  and  dosage  form  manufacturers. 

All  interested  persons  are  invited  to 
submit  their  comments  and  objections  in 
writing  regarding  this  proposal.  A 
person  may  object  to  or  comment  on  the 
proposal  relating  to  any  of  the  above 
mentioned  substances  without  filing 
comments  or  objections  regarding  the 
others.  If  a  person  believes  that  one  or 
more  issues  raised  by  him  warrant  a 
hearing,  he  should  so  state  and 
summarize  the  reasons  for  his  belief. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Acting 
Administrator  finds  warrant  a  hearing, 
the  Acting  Administrator  shall  order  a 
public  hearing  by  a  notice  in  the  Federal 
Register,  summarizing  the  issues  to  be 
heard  and  setting  the  time  for  the 
hearing. 

Pursuant  to  sections  3(c)(3)  and 
3(e)(2)(B)  of  Executive  Order  12291,  the 
Director  of  the  Office  of  Management 
and  Budget  has  been  consulted  with 
respect  to  these  proceedings. 


The  Actmg  Administrator  hereby 
certifies  that  this  matter  will  have  no 
significant  impact  upon  small  entities 
within  the  meaning  and  intent  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601. 
et  seq.  The  establishment  of  annual 
aggregate  production  quotas  for 
Schedules  I  and  II  controlled  substances 
is  mandated  by  law  and  by  the 
international  commitments  of  the  United 
States.  Such  quotas  impact 
predominantly  upon  major 
manufacturers  of  the  affected  controlled 
substances. 

Dated:  May  21. 1985. 
|ohn  C.  L.awn, 

Acting  Administrator.  Druji  Enforcement 
Administration. 
|FR  Doc.  85-15422  Filed  6-26-85:  8:45  am) 
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lOocket  No.  85-61 

William  M.  Knarr,  D.O.,  Hearing 

Notice  is  hereby  given  that  on 
December  28, 1984.  the  Drug 
Enforcement  Administration. 
Department  of  Justice,  issued  to  William 
M.  Knarr.  D.O.,  an  Order  To  Show 
Cause  as  to  why  the  Drug  Enforcement 
Administration  should  not  revoke  his 
DEA  Certificates  of  Registration, 
AK9326554  and  AK9829837,  and  deny 
any  applications  for  renewal  of  such 
registrations. 

Thirty  days  having  elapsed  since  the 
said  Older  To  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  commencing  at 
9:30  a.m..  on  Tuesday,  July  9,  1985,  in 
Room  225.  U.S.  Courthouse.  811  Grand 
Avenue,  Kansas  City,  Missouri. 

Dated:  June  21, 1985. 
|ohn  C.  Lawn, 

Acting  Administrator.  Drug  Enforcement 

.Administration. 

|FR  Doc.  85-15421  Filed  6-26-B5;  8:45  am) 

BILLING  CODE  4410-09-M 


NUCLEAR  REQtAJ^TORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.SC  2039.  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on  July 
11-13. 1985,  in  Room  1046. 1717  H  Street. 
NW,  Washington,  D.C.  Notice  of  this 


meeting  was  published  in  the  Federal 
Register  on  June  17. 1985. 

The  agenda  for  the  subject  meeting 
will  be  as  follows: 

Thursday.  July  11.  1985 

8:30  a.m.-8:45  a.m.:  Report  ofACRS 
Chairman  (Open)— The  ACRS  Chairmin 
will  report  briefly  regarding  items  of 
current  interest  to  the  Committee. 

8:45  a.m.-9:30  a.m.:  Report  ofACRS 
Subcommittee  .Activities  (Open) — The 
members  will  hear  and  discuss  the 
report  of  its  Subcommittee  on  Control 
Room  Habitability  and  the  storage  and  ' 
use  of  high  pressure  gas  and  gas 
distribution  systems  in  nuclear  power 
plants. 

9:30  a.m.-10:00  a.m.:  Topics  for 
Discussion  with  the  NRC 
Commissioners  (Open) — The  members 
will  discuss  the  ACRS  comments  and/or 
review  status  of  items  related  to 
consideration  of  seismic  events  in 
emergency  planning  and  proposed  NRC 
quantitative  safety  goals. 

10:00  a.m.-12:00  noon:  Meeting  with 
NRC  Commissioners  (Open) — Members 
of  the  Committee  will  meet  with  the 
NRC  Commissioners  to  discuss  the 
items  noted  above. 

7.00 p.m.-3:00 p.m.:  Quantitative 
Safety  Gods  (Open) — The  members  will 
discuss  proposed  ACRS  comments/ 
recommendations  to  the  Commissioners 
regarding  the  NRC  Staff  evaluation  of 
the  two-year  trial  period  of  proposed 
nuclear  power  plant  safety  goals. 
Representatives  of  the  NRC  Staff  will 
participate  as  appropriate. 

3:00 p.m.-4:30 p.m.:  Diablo  Canyon 
Xaclear  Plant.  Units  1  and  2  (Open)— 
Members  of  the  Committee  will  hear 
and  discuss  the  report  of  its 
Subcommittee  regarding  the  proposed 
seismic  reevaluation  of  the  Diablo 
Canyon  Nuclear  Plant.  Representatives 
of  the  NRC  Staff  and  the  licensee  will 
participate  as  appropriate. 

4:30 p.m.-6:00 p.m.:  Recent  Events  at 
Operating  Nuclear  Plants  (Open/ 
Closed) — The  members  will  hear  and 
discuss  reports  regarding  recent 
operating  events  and  incidents  which 
have  occurred  at  nuclear  power  plants 
and  a  recent  steam  line  failure  at  a 
nonnuclear  power  station. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information. 

Friday.  July  12.  1985 

8:30  a.m.-ll:00  a.m.:  Watts  Bar 
Nuclear  Plant.  Units  1  and  2  (Open) — 
Members  of  the  Committee  will  hear 
and  discuss  the  report  of  the  ACRS 
Subcommittee  on  Quality  Assurance 
regarding  measures  taken  to  evaluate 
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and  correct  breakdowns  in  plant  dt.-si}(n 
and  construction  at  this  facility. 
Representatives  of  the  \RC  Staff,  the 
.ippiicant.  and  Black  &  Veatch. 
Fngineers-Architects.  as  appropriate. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  confidential 
information  the  disclosure  of  which 
would  release  investij^atory  records 
compiled  for  law  enforcement  purposes 
and  would  identify  a  confidential 
source. 

11:00  a.m.-l.W p.m.:  General  Electric. 
Standardized  Suclear  Power  Plant 
(GESS.KR  ID  (Open/Closed)— Continue 
the  ACRS  rtv  iew  and  evaluation  of  this 
type  of  standardized  nuclear  pow»T 
plant. 

Portions  of  this  session  will  b«?  closed 
as  necessary  to  discuss  Proprietary 
Information  and  detailed  provisions  of 
plant  design  regarding  safeguards  and 
security  safeguards  and  security 
measures. 

2:00 pni.-2:15 p.m.:  Fu!.:re  ACRS 
Acthitics  (Open>^— The  members  will 
discuss  anticipated  subcommittee 
activities  and  items  proposed  for 
consideration  by  the  full  Committee. 

2:15 p.m.— 1:15 p.m.:  EP.-\  Standards  for 
Hiiih  Level  Waste  Repository  (Open) — 
The  members  will  hear  and  discuss  the 
report  of  its  subcommittee  regarding 
proposed  EPA  standards  for  HI.W 
repositories.  Representatives  of  the  .\'RC 
Staff  and  the  EPA  will  participate,  as 
appropriate. 

4:15 p.m.-6:15 p.m.:  Quantitative 
Safety  Coals  (Open) — The  members  will 
continue  their  discussion  of  proposed 
ACRS  comments/recommendations  to 
the  NRC  regarding  proposed  .\RC 
quantitative  safety  goals  for  nm  lear 
power  plants. 

Saturday.  |uly  13.  1985 

8:30  a.m.-12:J0 p.m.  ACRS  Reports  to 
\RC  (Open/Closed} — The  members  will 
discuss  proposed  ACRS  reports  to  the 
NRC  regarding  items  considered  during 
this  meeting.  In  addition,  proposed 
ACRS  reports  regarding  PR.A 
assessment  of  the  Indian  Pomt  Nuclear 
Station  and  the  security  of  nuclear 
power  plants  will  be  discussed. 

Portions  of  this  sesssion  w  ill  be  closed 
as  necessary  to  discuss  Proprietary 
Information,  detailed  security 
information,  and  information  involved  in 
an  adjudicatory  proceeding. 

1:30  p.m.-3:6o  p.m.:  ACRS 
Subcommittee  Activities  (Open) — The 
members  will  hear  and  discuss  reports 
of  designated  subcommittees  regarding 
ongoing  activities  related  to  long-range 
planning  for  NRC  activities,  use  of 
natural  aptitude  testing  for  selection  and 
evaluation  of  nuclear  power  plant 


operators,  and  emergency  core  cooling 
systems  testing  facilities. 

3:00  p.m.-3:30  p.m.:  Activities  of  ACRS 
Members  (Open/Closed) — Discuss 
activities  of  ACRS  members  as 
nongovernment  employees. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  information  the 
release  of  which  would  represent  an 
unwarranted  invasion  of  personal 
privacy. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  3. 19«4  (49  FR  19:V,.  In 
accordance  wiih  these  procedures,  or.jl 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  by  members  of  the 
Committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statement.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtainejl  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director. 
R.F.  Fraley.  prior  to  the  meeting.  In  view 
of  the  possibility  that  the  schedule  for 
ACRS  meeting  may  be  adjusted  by  the 
Chairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with  the 
ACRS  Executive  Director  if  such 
rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Pub.  L.  92-463  that  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
National  Security  Information  (5  U.S.C. 
552b(r)(l)).  Proprietary  Information  (5 
U.S.C.  552b(c)(4)).  detailed  security 
information  (5  U.S.C.  552b(r)(3)). 
investigatory  records  compiled  for  law 
enforcement  purposes  or  information 
which  if  written  would  be  contained  in 
such  records  to  the  extent  that 
production  of  such  information  would 
disclose  the  identify  of  a  confidential 
source  (5  U.S.C  552b)c)(7)).  to  discuss 
information  that  will  be  involved  in  an 
adjudicatory  proceeding  (5  U.S.C. 
552b(c)(10)).  and  to  discuss  information 
the  release  of  which  would  represent  an 
unwarranted  invasion  of  personal 
privacy  (5  U.S.C.  552b(c)16)). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 


has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Fjcecutive  Director.  Mr.  Raymond  F. 
Fraley  (telephone  202/634-3265), 
between  6:15  am  and  5:00  p.m.  e.d.t. 

Dated:  |uni!21.  198.i. 
|ohn  C.  Huyle, 

.-li/i  isory  Committee  Management  Oifu  <  r 
(KR  Doc.  85-15441  Filed  6-26-«5:  8:45  am] 
BILLING  COOC  7S9O-01-U 

RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

agency:  Railroad  Retirement  Board.. 
ACTION:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

Summary  of  Proposal(s): 

(1)  Collection  title:  Statement  Regarding 
Adoption 

(2)  Form(s)  submitted:  G-118 

(3)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection. 

(4)  Frequency  of  use:  On  occasion 

(5)  Respondents:  Individuals  or 
households 

(6)  Annual  responses:  600 

(7)  Annual  reporting  hours:  150 

(8)  Collection  description:  Equitably 
adopted  children  of  railroad  workers 
may  qualify  for  benefits  under  the  RR 
Act.  The  collection  obtains  the 
information  needed  to  establish 
equitable  adoption  when  no  legal 
adoption  has  occurred. 

Summary  of  Proposal(s): 

(1)  Collection  title:  Certification  of 
Relinquishment  of  Rights 

(2)  Form(s)  submitted:  G-88 

(3)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection. 

(4)  Frequency  of  use:  On  occasion 

(5)  Respondents:  Individuals  or 
households 

(6)  Annual  responses:  4.500 

(7)  Annual  reporting  hours:  375 

(8)  Collection  description;  Under  Section 
2(e)(2)  of  the  Railroad  Retirement  Act, 
the  Board  must  have  evidence  that  an 
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applicant  for  an  employee,  spouse  or 
divorced  spouse  annuity  has 
relinquished  rights  to  return  to 
employer  service  as  a  condition  for 
receiving  an  annuity.  The  collection 
provides  the  means  for  obtaining  this 
evidence. 

Additional  Information  or  Comments: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Pauline  Lohens,  the  agency 
clearance  officer  (312-751^692). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens,  Railroad  Retirement 
Board.  844  Rush  Street.  Chicago,  Illinois 
60611  and  the  0MB  reviewer.  Judy 
Mcintosh  (202-395-6880).  Office  of 
Management  and  Budget,  Room  3208, 
Neu  Executive  Office  Building, 
Washington,  D.C.  20503. 
Pauline  Lohens, 

Dirrctor  of  Informativn  and  Data 
Managenwnl. 
|FR  Uor  8.'i-15471  Filed  &-26-85;  8:45  am) 

BILUNO  CODE  7M5-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

I  Release  No.  35-23737;  70-7112] 

The  Columbia  Gas  System,  Inc.,  and 
TriStar  Gas  Marketing,  Inc.;  Proposed 
Intrasystem  and  Bank  Financing  by 
Subsidiary  Company 

|une21.1985. 

The  Columbia  Gas  System,  Inc. 
("Columbia"),  20  Montchanin  Road. 
Wilmington.  Delaware  19807,  a 
registered  holding  company,  and  its 
newly  organized  subsidiary  company. 
TriStar  Gas  Marketing.  Inc..  ("TriStar"), 
1600  Dublin  Road,  Columbus,  Ohio,  have 
filed  an  application-declaration  with 
this  Commission  pursuant  to  Sections 
6(a).  7,  9(a).  10,  and  12(b)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act")  and  Rule  45  promulgated 
thereunder. 

TriStar  was  organized  under  the  laws 
of  Delaware  on  April  22, 1985,  and  its 
authorized  capital  is  $20  million, 
consisting  of  800,000  shares  of  common 
stock  S25  par  value  per  share.  TriStar 
does  not  have  any  issued  securities  or 
outstanding  capital.  It  is  stated  that  the 
availability  of  deregulated  gas  and  the 
general  surplus  of  gas  supplies  in 
general  over  the  last  few  years  have 
created  a  growing  spot  market  which 
was  virtually  non-existent  two  years 
ago.  TriStar  would  participate  in  this 
new  aspect  of  the  natural  gas  industry 
by  offering  both  local  distribution 
companies  and  end-use  customers  an 
array  of  marketing  services  related  to 


the  acquisition,  sale,  exchange,  and 
transportation  of  a  variety  of  spot 
market  and  other  gas  supplies.  It  would 
be  staffed  with  a  group  of  full-time 
employees  who  possess  experience  and 
expertise  in  gas  marketing, 
transportation  and  exchange, 
procurement,  finance,  and  law.  The 
initial  staff  would  total  10-15  personnel 
inclusive  of  clerical  and  secretarial 
support.  Accounting  and  other  services 
would  be  procured  through  the  System 
Service  Corporation  or.  if  not  available 
there,  through  outside  contractors. 
TriStar  may  sell  spot  market  gas  to 
Columbia's  distribution  subsidiaries,  but 
it  will  not  provide  services  to  nor  act  as 
an  agent  for  the  distribution  companies 
for  a  fee  without  prior  approval  of  this 
Commission. 

For  initial  start-up  costs  and  capital 
needs,  it  is  estimated  that  TriStar  will 
require  up  to  $5  million.  It  proposed  that 
these  funds  be  provided  by  the 
isssuance  and  sale  by  TriStar,  and  the 
acquisition  by  Columbia,  of  up  to 
200.000  shares  of  TriStar  common  stock 
par  value  S25  per  share  for  a  total  initial 
capital  of  $5,000,000. 

In  addition.  TriStar  may  require  short- 
term  funds  of  up  to  $15  million  for  the 
purpose  of  purchasing  gas  on  the  spot 
market  for  resale  to  end-users  or  local 
distribution  companies.  Accordingly. 
TriStar  proposes  to  issue  and  sell  up  to 
$15  million  of  short-term  notes 
outstanding  at  any  one  time  to 
commercial  lenders.  The  notes  will  be 
for  a  term  not  in  excess  of  360  days  and 
will  bear  interest  at  a  rate  not  in  excess 
of  the  prime  rate  in  effect  at  the 
commercial  lender  at  the  time  of  the 
issuance  of  each  note.  Columbia 
proposes  to  guarantee  such  notes  if 
necessary. 

Finally.  Columbia  proposes  to  make 
open  account  advances  of  up  to  $15 
million  to  TriStar,  provided,  however, 
that  the  open  account  advances  will  not 
be  made  if  TriStar  can  borrow  funds 
from  non-affilj^ated  lenders  on 
reasonable  terms  with  Columbia's 
guarantee.  If  made,  the  advances  will 
bear  interest  at  a  rate  equal  to 
Coumbia's  effective  cost  of  short-term 
funds  and  will  be  repaid  as  gas  is  sold, 
but  in  any  event,  no  later  than  360  days 
following  the  date  of  the  advance. 

The  application-declaration  and  any 
amendments  thereto  are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by  July  15. 
1985.  to  the  Secretary,  Securities  and 
Exchange  Commission,  Washington, 
D.C.  20549,  and  serve  a  copy  on  the 
applicants-declarants  at  the  addresses 


specified  above.  Proof  of  service  (by 
affidavit  or.  in  case  of  an  attorney  at 
law.  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date,  the  application- 
declaration,  as  amended  or  as  it  may  be 
further  amended,  may  be  granted  and 
permitted  to  become  effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  Mollis. 
Assistant  Secretary. 
(FR  Doc.  85-15393  Filed  6-26-85:  8:45  am) 

BILUNG  CODE  t01(M)1-M 


(Release  No.  IC-)4589;  812-6119] 

E.F.  Hutton  &  Company,  inc.,  et  al.; 
Application  for  an  Order  Exempting 
Applicant 

June  21. 1985. 

Notice  is  hereby  given  that  E.F. 
Hutton  &  Company,  Inc.  ("Hutton") 
registered  with  the  Commission  as  an 
investment  adviser  and  a  broker-dealer, 
and  Hutton  Investment  Trust, 
Convertible  Unit  Trust.  Series  1  and 
Subsequent  Series  (A  Unit  Investment 
Trust)  ("Trust",  and  together  with 
Hutton.  "Applicants").  One  Battery  Park 
Plaza,  New  York.  New  York  10004, 
registered  under  the  Investment 
Company  Act  of  1940  ( 'Act")  as  a  unit 
investment  trust,  filed  an  application  on 
May  20. 1985,  for  an  order  of  the 
Commission,  pursuant  to  Section  6(c)  of 
the  Act.  exempting  Applicants  from 
compliance  with  the  provisions  of 
Sections  14(a)  and  19(b)  of  the  Act.  and 
Rule  19b-l  thereunder.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  text  of  the  pertinent  statutory 
provisions. 

The  investment  objective  of  the  Trust 
is  capital  appreciation  and  generation  of 
current  income  through  investment  in  a 
portfolio  of  convertible  securities, 
including  both  debt  and  equity 
instruments.  Hutton  is  the  sponsor  of  the 
Trust,  and  will  serve  as  its  depositor. 
The  convertible  bonds  to  be  held  by  the 
Trust,  and  will  have  maturities  ranging 
from  two  to  four  years  from  the  date  of 
their  deposit  into  the  Trust.  Convertible 
preferred  stocks  in  the  portfolio  will 
have  no  stated  maturity,  but  may  be 
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subject  to  a  sinking  fund  for  optional 
refunding  redemptions.  Applicants  state 
that  the  conversion  or  exchange  feature 
of  these  convtrtible  securities  will  only 
be  exercised  under  limited 
circumstances,  and  that  Bank  of  New 
England.  N.A..  as  trustee  (Trustee  | 
will  immediately  dispose  of  any 
common  stocks  received  as  a  result  of 
such  conversion. 

It  is  stated  further  that  the  Trust  will 
be  created  under  the  laws  of 
Nf.issachusetts  pursuant  to  a  trust 
agreement  entered  info  between  Hutlon. 
as  sponsor,  and  the  Trustee.  Hutton  is  to 
'^^e  the  sole  underwriter  of  the  Trust's 
miits  of  beneficial  interest  ("Units  ").  In 
forming  the  Trust.  Hutton  intends  to 
deposit  convertible  securities  and 
receive  therefor  a  certificate  for  Units 
representing  the'^ntire  ownership  of  the 
Trust.  Each  Unit  wtH  respresent  a 
fractional  undivided  interest  in  the 
Trust.  When  Units  are  redemed  by  ^e 
Trustee  the  fractional  interest  in  the 
Trust  represented  by  each  unredeemed 
Unit  increases,  but  the  net  asset  value  of 
that  interest  is  not  affected. 

As  sponsor  of  the  Trust.  Hutton  may 
maintain  a  secondary  market  for  Units 
by  continuously  offering  to  purchase 
Units  at  their  current  net  asset  value. 
However.  Hutton  is  free  to  terminate 
such  market-making  at  any  time, 
without  notice,  and  in  the  event  of  such 
termination,  a  Unitholder  desiring  to 
dispose  of  Units  may  tender  such  Units 
to  the  Trustee  for  redemption,  also  at 
their  current  net  asset  value. 

It  is  expected  that  the  Trust  will  be 
terminated  between  two  and  four  years 
from  the  date  portfolio  securities  are 
deposited.  Additionally,  the  Trust  may 
be  terminated  by  the  Trustee,  or.  upon 
direction  to  the  Trustee  by  Hutton.  at 
any  time  that  the  value  of  the 
convertible  securities,  as  determined  by 
the  Trustee,  is  below  50^'.  of  the 
aggregate  value  of  the  shares  deposited 
in  the  Trust  on  the  date  of  deposit 
However,  in  no  event  may  the  existence 
of  the  Trust  continue  beyond  the 
mandatory  termination  date. 

Exemphve  relief  from  the  provisions 
of  Section  14(a)  of  the  Act  is  sought  to 
the  extent  that  such  pro\isiGns  would 
require  Hutton.  as  the  sponsor  of  the 
Trust,  in  forming  the  Trust  and  offering 
Units  to  the  public,  to  take  for  its  own 
account,  or  place  privately  with  no  more 
than  25  other  persons.  Si 00.000  or  more 
of  Units  under  investment  letters. 
Applicants  submit  that  the  purpose  of 
Section  14(a)  of  the  .Act  is  to  assure  that 
investment  companies  are  adequately 
capitalized  prior  to  the  sale  of  their 
securities  to  the  public.  It  is  represented 
that  on  the  date  the  Trust's  portfolio 
securities  are  deposited,  the  Trust  will 


have  a  net  worth,  represented  by  the 
value  of  the  underlying  securities,  far  in 
excess  of  SIOO.OOO.  Therefore,  requiring 
the  Sponsor  to  invest  $100,000  or  more  in 
Units  under  an  investment  letter  which 
represents  tnaf  such  purchases  are  for 
investment  and  not  for  resale  to  the 
public  (or  to  make  a  private  placement 
to  outside  parties)  is  not  necessary  for 
protection  of  Unitliolders.  but  will  only 
increase  the  cost  to  Hutton  of  forming 
the  Trust  and  marketing  Units. 

Applicants  further  note,  however,  that 
the  Commission  has  construed  Section 
14(a)  of  the  Act  as  requiring  that  the 
initial  capital  investment  in  an 
investment  company  be  made  with  the 
absence  of  any  intention  of  redeeming 
or  disposing  of  the  investment. 
Moreover,  it  is  noted  that  with  regard  to 
unit  investment  trusts,  the  Commission 
has  expressed  the  view  that,  although  a 
sponsor  may  deposit  more  than  SliX).000 
principal  amount  of  securities  in  a  unit 
trust,  it  will  not  have  made  a  bona  fide 
investment  if  it  intends  to  market  the 
beneficial  interests  in  the  trust  it 
receives  from  the  trustee  and  reduce  to 
zero  its  own  capital  investment.  The 
Commission's  position  in  this  respei:t 
has  not.  however,  been  without 
exception,  as  the  Commission  has  over 
the  years  provided  exemptive  relief  from 
Section  14(a).  based  on  conditions 
designed  to  ensure  that  purcha.seis  of 
unit  investment  trust  interests  receive 
their  pro  rata  share  of  the  net  worth  of 
such  trusts,  as  well  as  refunds  of  sales 
charges  where  the  trusts  fail  to  become 
going  concerns.  The  terms  of  such 
individual  exemptive  orders  have  been 
codified,  it  is  stated,  in  Rule  14a-3  under 
the  Act — an  exemptive  provision  which 
would  be  applicable  to  .Applicants  but 
for  the  fact  that  the  Trust  will  not  be 
investing  exclusively  in  "eligible  trust 
securities"  as  defined  in  the  Rule.  It  is 
asserted  that  this  restriction  in  Rule 
14a-3  reflects  the  Commission's  lack  of 
auministrative  experience  with  unit 
trusts  that  invest  in  other  types  of 
portfolio  securities. 

As  additional  protection  for 
Unitholders.  Hutton  agrees  as  a 
condition  to  the  requested  exemption 
thai  it  will  liquidate  the  portfolio 
investments  of  the  Trust  and  distribute 
the  proceeds  thereof  on  demand. 
without  deduction  of  sales  charges,  to 
Unitholders,  if.  within  90  days  from  the 
effective  date  of  the  registration 
statement  relating  to  the  Units  under  the 
Securities  Act  of  1933  ("Securities  Act"), 
the  net  worth  of  the  Trust  shall  have 
been  reduced  to  less  than  $100,000.  or  if 
the  Trust  shall  have  been  terminated. 
Hutton  further  agrees  to  instruct  the 
Trustee  to  terminate  the  Trust  in  the 
event  redemption  by  Hutton  of  Units 


which  have  not  been  sold  in  the  initial 
distribution  thereof  results  in  the  Trust 
having  a  net  worth  below  40%  of  the 
value  of  its  portfolio  securities  on  the 
date  of  their  deposit,  and  to  refund,  in 
the  event  of  any  such  termination,  on 
demand  and  without  deduction,  all  sales 
charges  to  purchasers  of  Units. 

Applicants  further  represent  that 
income  received  by  the  Trust  (less 
amounts  required  for  payments  of 
expenses)  will  be  distributed  on  a 
monthly  basis.  Distributions  of  capital 
gains  to  Unitholders  are  likely  to  be 
made  only  when: 

(1)  An  issuer  calls  or  redeems 
securities  held  by  the  Trust: 

(2)  Securities  are  sold  by  the  Trust  to 
provide  funds  to  meet  redemptions  or 
expenses: 

(3)  Securities  are  sold  to  maintain 
qualification  of  the  Trust  as  a  "regulated 
investment  company"  under  Subchapter 
M  of  the  Internal  Revenue  Code  of  19.S4: 

(4)  There  are  regular  distributions  of 
principal  and  prepayment  of  principal 
on  securities; 

(5)  Market,  revenue,  or  credit  factors 
have  occurred,  such  that  in  the  opinion 
of  Hutton  there  is  a  serious  question  as 
to  the  fundamental  economic  viability  of 
the  issuer,  or  its  ability  to  continue 
payments  of  principal,  interest,  or 
dividends: 

(b)  There  has  been  a  default  in  the 
payment  of  principal,  or  interest,  or  a 
failure  of  the  issuer  to  declare  or  pay  an  "^ 
anticipated  dividend: 

(7)  Securities  are  sold  upon  the  failure 
of  the  issuer  to  make  a  scheduled 
sinking  fund  payment;  or. 

(8)  An  action,  or  proceeding,  has  been 
instituted  in  law  or  equity  seeking  to 
restrain  or  enjoin  the  payment  of 
principal  interest,  or  dividends  on  such 
securities. 

Applicants  also  seek  exemptive  relief 
from  the  provisions  of  Section  19(b)  of 
the  Act,  and  Rule  19b-l  thereunder,  to 
permit  the  Trust  to  make  more  than  one 
distribution  of  capital  gains  in  any  one 
taxable  year. 

Applicants  submit  that  Rule  19b-l 
was  designed  to  remove  the  temptation 
to  realize  capital  gains  on  a  frequent 
and  regular  basis,  i.e..  to  "churn"  the 
portfolio.  Applicants  further  submit  that 
Rule  19h-l  also  was  designed  to 
eliminate  attempts  by  an  investment 
company's  investment  adviser  to  time 
distributions  in  a  manner  designed  to  be 
ad\':'nt.jgeous  to  particular 
shareholders,  and  to  mitigate  improper 
sales  practicts  related  to  the 
distribution  of  such  gains.  However. 
Applic.jnts  state  that  rule  19b-l  does 
allow  fur  distributions  constituting 
capita!  gain.s  to  be  made  more 
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frequently  than  once  per  taxable  year  by 
unit  investment  trusts  investing 
exclusively  in  "eligible  trust  securities" 
as  defined  in  Rule  14a-3(b)  under  the 
Act.  in  certain  situations.  Applicants 
further  state  that  in  each  such  situation, 
the  events  which  give  rise  to  the  capital 
gains  distribution  are  substantially 
independent  of  any  action  by  the  trust 
sponsor,  or  trustee.  Applicants  contend 
that  this  exception  in  Rule  19b-l  would 
be  available  to  Applicants  were  its 
coverage  not  limited  to  unit  investment 
trusts  investing  exclusively  in  "eligible 
trust  securities".  The  circumstances 
under  which  the  Trust  would  make 
capital  gains  distributions  are  likewise 
substantially  independent  of  any  action 
by  Hutton  or  the  Trustee.  As  stated, 
sales  of  the  Trust's  securities  will  only 
be  made  to  cover  redemptions  and 
expenses,  to  maintain  Subchapter  M 
qualification,  or  to  maintain  the 
"investment  stability"  of  the  Trust. 

It  is  also  noted  that  paragraph  (b)  of 
Rule  19b-l  provides  that  a  unit 
investment  trust  may  distribute  capital 
gains  dividends  received  from  a 
regulated  investment  company  within  a 
reasonable  time  after  receipt. 
Applicants  state  that  the  purpose  behind 
this  provision  is  to  avoid  forcing  a  unit 
investment  trust  to  accumulate 
distributions  received  throughout  the 
year  until  year  end,  and  that  the 
operations  of  the  Trust  in  this  regard  fall 
precisely  within  that  purpose. 

Applicants  assert  further  that  the 
dangers  against  which  Rule  19b-l  is 
intended  to  guard  do  not  exist  in  the 
case  of  the  Trust  since  events  which 
might  give  rise  to  to  capital  gains,  such 
as  the  tendering  of  units  for  redemption, 
and  market  or  credit  factors,  will  be 
substantially  independent  of  any  action 
by  Hutton  or  the  Trustee.  Applicants 
further  assert  that  the  regular 
distribution  per  Unit  will  be  fairly 
constant  within  a  specified  range,  and 
that  a  return  of  capital,  or  a  capital  gains 
distribution,  would  be  clearly 
distinguished  from  income  distributions 
in  the  report  by  the  Trustee  to 
Unitholders.  | 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  July  15. 1985.  at  5:30  p.m.,  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his/her  interest,  the 
reasons  for  the  request,  and  the  specific 
issues  of  fact  or  law  that  are  disputed,  to 
the  Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549.  A 
copy  of  the  request  should  be  served 
personally  or  by  mail  upon  Applicant  at 
the  address  stated  above.  Proof  of 
service  (by  affidavit  or.  in  the  case  of  an 


altorney-at-law.  by  certificate)  shall  be 
filed  with  the  request.  After  said  date, 
an  order  disposing  of  the  application 
will  be  issued  unless  the  Commission 
orders  a  hearing  upon  request  or  upon 
its  own  motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  Hollis, 
Assistant  Secretary. 
IFR  Doc.  85-15399  Filed  6-26-85:  8:45  amj 

BILLING  COOE  S010-01-M 

I  Release  No.  IC- 1 4590;  (811-1 943)  I 

Fundpack,  Inc.;  Application  for  Order 
Declaring  That  Applicant  Has  Ceased 
To  Be  an  Investment  Company 

June  21. 1985. 

Notice  is  hereby  given  that  Fundpack. 
Inc.  ("Applicant"),  c/o  Beasley.  Olle  & 
Soto.  Southeast  Financial  Center,  200 
South  Biscayne  Boulevard.  Miami.  FL 
33131-2395,  registered  under  the 
Investment  Company  Act  of  1940 
("Act")  as  an  open-end,  diversified, 
management  investment  company,  filed 
an  application  on  March  7,  1985,  for  a 
Commission  order  pursuant  to  Section 
8(f)  of  the  Act  declaring  that  it  has 
ceased  to  be  an  investment  company. 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  and 
the  rules  thereunder  for  the  text  of  the 
relevant  provisions. 

Applicant  states  that  its  board  of 
directors  adopted  a  plan  of  liquidation 
and  dissolution  ("Plan")  which  was 
approved  by  Applicant's  shareholders 
on  March  10, 1980.  According  to  the 
application,  pursuant  to  the  Plan, 
Applicant  has  distributed  to  its 
shareholders  their  proportionate  share 
of  its  liquidation  proceeds.  Applicant 
states  further  that  it  now  has  no  assets, 
security-holders,  debts  or  outstanding 
liabilities  remaining  and  is  not  now  a 
party  to  any  litigation  or  administrative 
proceeding.  In  addition,  Applicant 
represents  that  it  is  not  now  engaged, 
nor  proposes  to  engage,  in  any  business 
activities  other  than  those  necessary  to 
wind  up  its  affairs.  Applicant  also 
represents  that  it  no  longer  legally  exists 
and  is  a  legally  dissolved  corporation 
under  the  laws  of  the  State  of  Florida. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  July  16. 1985.  at  5:30  p.m..  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the' 
reasons  for  his  request,  and  the  specific 


issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities      * 
and  Exchange  Commission.  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personafly  or  by  mail  upon 
Applicant  at  the  address  slated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attorney-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Mai\figement.  pursuant  to 
delegated  authority. 
Shirley  E.  Hollis.  ^ 

Assistant  Secretary. 
(FR  Doc.  85-15396  Filed  6-26-85.  8:45  amj 

AlLLING  CODE  S010-01-M 


(Release  No.  IC-14592;  (811-2468)1 

Holding  Trust;  Application  for  Order 
Declaring  That  Applicant  Has  Ceased 
To  Be  an  Investment  Company 

June  21. 1985. 

Notice  is  hereby  given  that  Holding 
Trust  ("Applicant"),  c/o  Beasley,  Olle  & 
Soto,  Southeast  Financial  Center,  2(X) 
South  Biscayne  Boulevard,  Miami,  FL 
33131-2395,  registered  under  the 
Investment  Company  Act  of  1940 
( "Act ")  as  an  open-end,  diversified, 
management  investment  company,  filed 
an  application  on  March  7, 1985.  for  a 
Commission  order  pursuant  to  Section 
8(f)  of  the  Act  declaring  that  it  has 
ceased  to  be  an  investment  company. 
All  interested  persons  are  referred  to  Ihe 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  and 
the  rules  thereunder  for  the  text  of  the 
relevant  provisions. 

Applicant  states  that  its  board  of 
directors  adopted  a  plan  of  liquidation 
and  dissolution  ("Plan")  which  was 
approved  by  Applicant's  shareholders 
on  March  10, 1980.  According  to  the 
application,  pursuant  to  the  Plan. 
Applicant  has  distributed  to  its 
shareholders  their  proportionate  share 
of  its  liquidation  proceeds.  Applicant 
states  further  that  it  now  has  no  assets, 
security-holders,  debts  or  outstanding 
liabilities  remaining  and  is  not  now  a 
party  to  any  litigation  or  administrative 
proceeding.  In  addition.  Applicant 
represents  that  it  is  not  now  engaged, 
nor  proposes  to  engage,  in  any  business 
activities  other  than  those  necessary  to 
wind  up  its  affairs. 


26648 


Federal  Register  /  Vol.  50,  N'o.  124  /  Thursday.  June  27,  1985  /  Notices 


Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  |uly  16,  1985.  at  5:30  p.m..  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any.  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington. 
DC.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  ^bove. 
Proof  of  service  |by  affidavit  or,  in  the 
case  of  an  attorney-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Managemeni.  pursuant  to 
delegated  authority. 
Shiriey  E.  HoUk. 
Ass:slanl  Secretory. 

\Vn  Doc.  85-15400  Filed  6-26-B5:  8:45  am| 
siujNecooc  Mw-oi-ai 

IRelcsM  No.  IC-14S91;  (811-2757)1 

Holdings  of  U.S.  Government 
Securities,  Inc.,  Application  for  Order 
Declaring  Ttiat  Applicant  Has  Ceased 
To  Be  an  Investment  Company 

June  21.  1965. 

Notice  is  hereby  given  that  Holdings 
of  U.S.  Government  Securities.  Inc. 
("Applicant"),  c/o  Beasley.  Olle  4  Soto. 
Southeast  Financial  Center,  200  South 
Biscayne  Boulevard.  Miami,  FL  33131- 
2395,  registered  under  the  Investment 
Company  Act  of  1940  (  "Act")  as  an 
open-end,  diversified,  management 
investment  company,  filed  an 
application  on  March  7,  1965.  for  a 
Commission  order  pursuant  to  Section 
8(f)  of  the  Act  declaring  that  it  has 
ceased  to  be  an  investment  company. 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  and 
the  rules  thereunder  for  the  text  of  the 
relevant  provisions. 

Applicant  states  that  its  board  of 
directors  adopted  a  plan  of  liquidation 
and  dissolution  ("Plan")  which  was 
approved  by  Applicants  shareholders 
on  March  10, 1980.  According  to  the 
application,  pursuant  to  the  Plan. 
.Applicant  has  distributed  to  its 
shareholders  their  proportionate  share 
of  its  liquidation  proceeds.  Applicant 
states  further  that  it  now  has  no  assets. 


security-holders,  debts  or  outstanding 
liabilities  remaining  and  is  not  now  a 
party  to  any  litigation  or  administrative 
proceeding.  In  addition.  Applicant 
represents  that  it  is  not  now  engaged, 
nor  proposes  to  engage,  in  any  business 
activities  other  than  those  necessary  to 
wind  up  its  affairs.  Applicant  also 
represents  that  it  no  longer  legally  exists 
and  is  a  legally  dissolved  corporation 
under  the  laws  of  the  Slate  of  Florida. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  July  16,  1985.  at  5:30  p.m.,  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any.of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington. 
DC.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attorney-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Mandgement.  pursuant  (o 
delegated  duthonty. 
Shiriey  E.  HolUs, 
Assislani  Secretary. 
jFR  Doc.  85-15395  Filed  6-26-85;  8:45  am] 

■ILLMC  COOC  WlO-OI-lt 

(Releasa  No.  3S-23739: 70-7119) 

Middle  South  Utilities  Inc.;  Proposed 
Guaranty  by  Holding  Company  of 
Subsidiary  Service  Company's 
Performance  Under  Computer  Leasing 
Agreement 

)une  21.  1985. 

Middle  South  Service,  Utilities  Inc, 
("Middle  South"),  225  Baronne  Street. 
New  Orleans.  Louisiana  70112,  a 
registered  holding  company,  has  filed  a 
declaration  with  this  Commission 
pursuant  to  Section  12(b)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
( "Act  )  and  Rule  45  thereunder. 

Middle  South  Services  ("Services"),  a 
subsidiary  service  company  of  Middle 
South,  intends  to  enter  into  a  new 
computer  equipment  leasing 
arrangement  with  a  lessor  to  be  selected 
("Lessor")  with  respect  to  an  IBM  3090 
computer  system  and  related  equipment 
("Computer  System")  for  use  by 
Services  at  its  data  processing  center  in 
Gretna.  Louisiana.  Services  is  in  the 


process  of  requesting  lease  proposals 
from  leasing  companies  and  intends  to 
select  the  Lessor  that  will  provide 
Services  with  the  best  overall  terms  for 
the  leasing  of  the  Computer  System. 
Neither  the  Lessor  nor  any  persons 
affiliated  with  the  Lessor  will  be 
affiliated  with  Services  or  any  of  its 
affiliated  entities. 

To  effectuate  this  transaction.  Middle 
South  proposed  to  guarantee  the 
performance  by  Services  of  its  lease 
obligations  without  recourse  to  Services 
first  being  required. 

The  Lessor  will  purchase  the 
Computer  System  from  International 
Business  Machines  Corporation  ("IBM") 
at  the  IBM  purchase  price  estimated  at 
approximately  $6,285,492  and, 
concurrently  lease  the  Computer  System 
to  Services.  The  leasing  arrangements 
will  be  covered  by  a  Lease  Agreement 
("Lease")  to  be  entered  into  between  the 
Lessor  and  Services. 

The  Lease  will  be  a  net  lease 
conferring  responsibility  for  operation, 
maintenance  and  various  other 
expenses  upon  Services.  Services  will 
be  obligated  to  maintain  the  Computer 
System  in  good  working  condition, 
normal  wear  and  tear  excepted.  The 
Lease  will  be  non-cancellable  through 
the  initial  term  thereof,  which  is 
contemplated  to  be  approximately  48 
months  ("Initial  Term"),  except  in  the 
event  of:  (a)  irreparable  damage,  loss  or 
destruction  of  the  Computer  System;  or 
(b)  default  by  Services  thereunder.  In 
the  event  that  Services  elects  not  to 
extend  the  Lease  term  for  an  additional 
period  beyond  the  expiration  of  the 
Initial  Term.  Services  may  be  required 

(1)  to  guarantee  that  the  Computer 
System  will  have  a  residual  value  at  the 
expiration  of  the  Initial  Term  of  at  least 
a  specified  percentage  of  the  IBM  list 
price  therefor  as  of  the  commencement 
of  the  Lease  term  ("IBM  List  Price")  and 

(2)  to  pay  the  Lessor,  at  the  expiration  of 
the  Initial  Term,  the  amount,  if  any,  by 
which  such  residual  value  is  determined 
to  be  less  than  such  specified 
percentage  of  the  IBM  List  Price. 

Monthly  rental  payments  by  Services 
for  the  Computer  System  during  the 
Initial  Term  are  estimated  not  to  exceed 
S150,000,  with  payments  beginning  upon 
commencement  of  the  Lease.  Lease 
payments  may  be  adjusted  in  the  event 
that,  under  certain  circumstances,  the 
Lessor  loses  certain  tax  benefits 
incident  tojts  ownership  and  leasing  of 
the  Computer  System.  Services  intends 
to  treat  tb^  t^ase  undf  r  applicable 
accounting  principles  as  an  operating 
lease  and  to  charge  the  payments 
thereunder  to  operating  expense. 
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Services  may  also  lease  from  the 
Lessor  model  upgrading  for  the 
Computer  System.  'I"he  Lessor  would 
purchase  the  model  upgrading  at  the 
IBM  purchase  price,  presently  estimated 
at  approximately  S5.994.000,  and 
concurrently  lease  the  model  upgrading 
to  Services,  under  leasing  arrangements 
coterminous  with  the  Lease  of  the 
Computer  System.  Montiily  rent<i! 
p. laments  by  Services  for  the  model 
upgrifding  would  be  expected  not  to 
exceed  S175.000.  Services  may  be 
required  to  guarantee  with  respect  to  the 
model  upgrading  a  residual  value  of  a 
specified  percentage  of  the  IBM  list 
price  in  the  same  manner  as  provided 
for  in  the  Lease  of  the  related  Computer 
System.  Middle  South  proposes  to 
guarantee  these  model  upgrading  lease 
obligations  without  recourse  to  Services' 
first  being  required.  | 

The  declaration  afid  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  )uly  15. 19B5  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington.  DC.  20.549.  and  serve  a 
copy  on  the  declarant  at  the  address 
specified  above.  Proof  of  service  (by 
affidavit  or.  in  case  of  an  attorney  at 
liiw,  by  certificate)  .<jhould  be  filed  with 
the  request.  Any  request  for  a  hearing 
shdll  identify  specifically  the  issues  of 
fncl  or  la\v  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date,  the  declaration, 
as  filed  or  as  it  may  be  amended,  may 
be  authorized. 

For  the  Commission,  by  the  Division  of 
Investment  Manajicment.  pursuant  to 
(ii'lt'patcd  Hulhonly. 
Shirley  L.  Hollis, 
Assistant  Secretary. 

(FR  Oor.  8,">-15398  Filokl  6-26-tt5;  8:45  am| 
BILLIMS  CODE  8010-01-M 


(Release  No.  35-23740;  70-6784 j 

National  Fuel  Gas  Co.  Proposal  To 
Acquire  Stock  in  a  Newly  Formed 
Subsidiary 

|une21.  1985. 

National  Fuel  Ga4  Company 
(■'Niitiondl"),  30  Rockefeller  Plaza,  New- 
York,  Xew  York  10112.  a  registered 
holding  company,  has  filed  an 
application-declaration  with  this 
Commission  pursuant  to  Sections  6(a).  7 
9(a).  10, 11.  and  12  of  the  Public  Utility 
Holding  Company  Acf  of  1935  ("Act") 
and  Rules  43  and  45  thereunder. 


National  proposes  to  purchase  100%  of 
the  outstanding  stock  of  Highland  Land 
and  Minerals,  Inc.  ( "Highland"),  a 
Pennsylvania  corporation.  Highland  has 
4.500  shares  of  common  stock 
authorized  and  outstanding,  with  a 
purchase  price  of  $450,000.  which 
National  proposes  to  purchase  in  cash. 
Highland  has  entered  into  an  agreement, 
subject  to  Commission  approval,  to 
purchase  real  property  together  with  all 
buildings  and  impovements  thereon 
presently  owned  by  Rose  Maljovec  and 
equipment  and  other  assets  presently 
owned  by  Maljovec  Lumber  Co.,  Inc. 
The  purchase  price  of  the  real  property 
is  S75.000.  The  purchase  price  of  the 
equipment  and  the  other  assets  is 
8240,000.  Maljovec  Lumber  Company, 
Inc.  ("Maljovec  ")  presently  operates  a 
SHwrnill  which  produces  approximately 
2.500.000  board  feet  of  timber  per  year 
and  has  approximately  6  employees. 
The  sawmill  operation  is  located  on 
approximately  20  acres  of  land.  National 
and  its  subsidiaries  are  familiar  with 
this  sawmill,  having  had  their  timber 
sawed  there  in  the  past  and  feel  that  the 
fair  market  value  of  the  land,  equipment 
and  buildings  exceeds  the  purchase 
price  of  $31 5.000. 

It  is  stated  by  National  that  the 
acquisition  of  the  stock  of  Highland,  and 
the  operation  of  a  sawmill  will 
complement  their  existing  system  which 
presently  owns  93,000  acres  of 
timerlands.  produces  3.500.(XX)  board 
feet  of  timber  yearly,  and  is  located  in 
twelve  countries  in  northwestern 
Pennsylvania  and  two  in  New  York 
countries. 

The  application-declaration  and  any 
amendments  thereto  is  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by  July  12, 
1985.  to  the  Secretary.  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW..  Washington,  D.C.  20549,  and  serve 
a  copy  on  the  applicant-declarant  at  the 
address  specified  above.  I'roof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
application-declaration,  as  filed  or  as  it 
may  be  amended,  may  be  granted  and 
permitted  to  become  effective. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shiriey  E,  HoUis. 
Assistant  Secretary. 
(PR  Doc.  85-15395  Filed  6-28-85;  8:45  am) 

BILLINO  COOE  MIO-OI-M 


[Release  No.  34-22162;  File  No.  SR-Amex- 
85-18] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.; 
Proposed  Rule  Change  Relating  to 
Exchange  Rule  175;  Specialist  Hedging 
Transactions  In  Listed  Options 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ( 'Act '). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  June  3.  1985.  the  American 
Stock  Exchange,  Inc.  ("Amex  ")  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  1.  II.  and  III  below, 
which  Items  have  been  prepared  by  the 
Amex.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  is  proposing  to  amend 
Exchange  Rule  175  to  permit  specialists 
to  use  listed  options,  within  specified 
guidelines,  to  hedge  their  underlying 
specialty  stock  positions  in  order  to 
offset  market  making  risk. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed     • 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose.  Amex  Rule  175(a) 
prohibits  specialists  and  their 
associated  persons  from  directly  or 
indirectly  acquiring,  holding,  or  granting 
options  on  the  specialists'  specialty 
stocks.  The  purpose  of  the  proposed  rule 
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chnnjie  is  to  amend  the  Rale  to  allow 
specialists  to  grant,  acquire  and  hold,  in 
Ihcir  specialist  accounts,  positions  in 
listed  options  on  their  specialty  stocks 
where  appropriate  to  offset  the  risk  of 
making  a  market  in  the  und(;rl\!n)4 
stocks.' 

In  Frbru.irv  lOBS.  the  Commission 
fiii\p  final  approval  to  a  New  York  Slock 
Exchange  ("NYSE")  proposal  to  permit 
NYSE  specialists  to  use  listi-d  options  to 
hedge  their  specialty  stock  positions, 
within  specified  guidelines,  to  offset 
market  making  risk.- The  Commission 
found  that  substantial  benefits  to  the 
markets  for  the  specialists'  specialty 
stocks  and  possibly  to  the  markets  for 
the  options  themseUos.  were  likely  to 
accrue  and  that  the  NYSE's  proposal 
adequately  addressed  the  possible 
rrj;uiatory  concerns  raised  by  the 
various  commentators,  including  the 
Amex.' 

The  Amex  believes  that  the  amended 
NYSE  rale  as  jpproved  by  the 
Commission  provides  an  adequate 
regulatory  basis  for  a  similar  Amex  rule 
change,  and  the  Amex  specialists  should 
therefore  have  the  ability  to  hedge  in 
options  on  the  sanne  basis  as  NYSE 
specialists.  Removal  of  the  prohibition 
would  place  Amex  specialists  on  a  more 
competitive  playing  field,  moreover, 
with  regional  and  third  market  makers 
who  are  permitted  to  trade  options  on 
the  stocks  in  which  they  make  public 
markets.  By  reducing  the  risk  on 
positions  specialists  are  required  to 
assume  pursuant  to  their  market  making 
responsibilities,  rescission  of  the 
prohibition  could  also  enable  .Amex 
specialists  to  take  larger  positions  in 
their  specialty  stocks  than  they  might 
otherwise  assume,  thereby  potentially 
adding  to  the  liquidity  and  depth  of 
Anex  markets.* 


'  The  Ex'  h.irge  also  proposes  lo  rescind  she 
prohibition  uf  RuIp  175  ds  it  .ipplies  ta  approved 
persons  limited  partners,  officers,  and  employes  of 
specialists  member  orgdnizalions  lo  allow  thuse 
persons  to  use  options  on  sper.iahsts'  sp<-cialty 
slocks,  subject  to  the  same  res'nctions  as  would  be 
imposed  on  specialists  by  the  proposed  rjle  chanKf. 
Associated  persons,  however,  would  not  be  timiled 
to  options  positions  that  offset  market  makinji  risks, 
but  would  be  required  to  corrpK  with  the  hedije 
ratios  and  alhcr  requ'rements  set  forth  in  the 
Cu'delines  for  Sprcialist's  Specialty  Stuck  Optionit 
Transactions  Pursuant  lo  Rule  175  (the 
(su!  jelines  I. 

'Sef  'irder  Approving  F>roposed  Rule  Chaiijje. 
Secunlies  Exchange  AcA  Release  No.  217ia 
February  4  1S85 

'  Se»>  letters  from  Robert  |.  Bimbaiim.  President, 
and  Ruhard  O  S-^ribner  Exe«:utive  Vic/?  President, 
to  C^r«e  A  Kitzsimmons.  Secretary  SEC.  dated 
October  4  19B3  and  April  IH.  1984.  respectively 

•Removal  of  the  prohibition  would  effect  Z* 
Amex  stocks  as  lo  which  options  are  traded  either 
on  U.S.  or  Canadian  exchanges. 


The  proposed  rale  change,  while 
maintaining  (he  genera!  prohibition  on 
options  trading  by  stock  specialists, 
would  create  an  exception  where  it  is 
appropriate  for  the  specialist  to  ai()uire 
a  listed  options  positions  to  ofiset  the 
risk  of  mak.ng  a  market  in  the 
underlying  security.  Proposcil  Rule  175 
specifies  that  a  specialist  may  not  hold  a 
position  in  a  listed  option  witich  is 
"excessive  '.  as  defined  by  specified 
"hedge  ratios'*,  in  terms  of  either  the 
specialist's  existing  position  in  the 
underlying  specialty  stock  or  a 
reasonable  estimate  of  potential  loss  in 
an  existing  specialty  stock  position. 
Options  transactions  would  only  be 
permitted  in  accordance  with  the 
Guidelines.  The  proposed  Guidelines  are 
essentially  identical  to  the  NYSE's 
guidelines  which  are  currently  in  effect, 
the  Exchange  believes  that  approval 
of  the  proposed  rule  change  is 
warranted  in  light  of  the  competitive 
considerations  and  ihe  potential  market 
benefits  that  would  be  derived,  and  in 
light  of  the  Commission's  finding  th.it 
the  NYSE  rule  change  adequately 
addressed  the  Commission's  regulatory 
concerns. 

(2)  Basis  The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  the 
proposed  rule  change,  by  enhancing 
market  quality,  is  designed  to  perfect  the 
mechanism  of  a  free  and  open  market, 
and  by  removing  a  barrier  to  fair 
competition,  promotes  the  objective  of 
the  Section  which  states  that  the  rules  of 
an  exchange  should  not  permit  unfair 
discrimination  between  brokers  or 
dealers.  The  proposed  rule  change  also 
furthers  the  purposes  of  Section 
llA{a)(l)(C)(ii)  in  that  it  will  stimulate 
fair  competition  among  brokers  and 
dealers,  among  exchange  markets,  and 
between  exchange  markets  and  markets 
other  than  exchange  markets. 

B.  Self-Regulatory  Organization's 
Statement  on  Bunien  on  Competition. 

The  proposed  rule  change  will  impose 
no  burden  on  competition.  Rather,  the 
proposed  rule  change  will  enhance 
competition  by  placing  Amex  specialists 
on  a  more  even  footing  with  NYSE, 
regional  and  third  market  makers  who 
may  currently  trade  options  on  the 
stocks  in  which  they  make  markets. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  J5  days  of  the  d^*.ti  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  tiiay  dosigna'e  up  to 
90  da\  s  of  such  date  if  it  finds  such 
longer  period  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  \o 
which  the  self-regulatory  organization 
r.onsenls.  the  Commission  will: 

[.\)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  propposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  diite.  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Excha.ige 
Commission.  450  5th  Street  NVV.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  !o 
the  proposed  rule  change  that  are  Med 
with  the  Commission,  and  all  wriUen 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  5,52.  will  be  made  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  5ih  Street  NW..  Washington.  D  C. 
Copies  of  such  filing  will  also  be 
avail. ible  for  inspection  and  copying  at 
the  principal  office  of  the  .Amex.  All 
submissions  should  refer  to  (File  .\o. 
SR-Amex-85-18)  and  should  be 
subm.ilted  by  July  18. 1985. 

For  thi!  Commission,  by  Ihe  Division  tif 
.Market  Regulation,  pursuant  to  ddeg.ited 
lulhority. 

DaV-d"  Iunc2I.  1<W5 
Shirley  E.  Hollis, 
.\.-is:-y!ant  Secretary. 
jFR  Do;;  a.Vl.-M02  Filed  6-26-65;  8:45  .imj 

■4UJN0  COM  MIO-OI-M 


{Release  No.  34-22161:  File  No.  SR-NASO- 
85-111 

Se!f-Regulatory  Organizations: 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Mutual  Fund  Quotation 
Program 

Pursuant  to  Section  19(b)  of  the 
Securities  E.xchange  Act  of  1934. 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
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that  on  May  24,  198.").  the  National 
.Association  of  Securities  Dealers.  Inc. 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Ot;ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Association  proposes  to  amend 
Schedule  D  of  its  By-laws  to  provide 
that  data  pertaining  to  the  value  of 
mutual  funds  and  yields  of  money 
market  funds  is  collected  and 
disseminated  through  the  NASDAQ 
System's  central  computers  under  the 
Nlutual  Fund  Quotation  Program. 

Funds  meeting  staled  size  and 
shareholders  driteria  shall  be  included 
in  the  News  Media  Lists.  Funds  not 
meeting  these  criteria  but  having  at  least 
300  shareholders  shall  be  included  in  the 
Supplemental  List,  and  price  information 
will  be  disseminated  to  NASDAQ  Level 
1  venders. 

Funds  participating  in  the  program 
will  be  assessed  $150  per  year  if 
included  on  the  Newrspaper  List  and 
SllX)  per  year  if  included  only  in  the 
Supplemental  List.  Neither  subscribers 
to  this  information  nor  Level  i  vendors 
will  be  assessed  a  charge  for  receipt  of 
this  information. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change. 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  tyhe  purpose  of. 
and  basis  for,  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV.  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A),  (B)  and  (C). 
below,  of  the  most  significant  aspects  of 
such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

For  many  years,  the  Association  has 
collected  and  disseminated  to  the  news 
media  the  net  asset  value  of  mutual 
funds,  and  more  recently,  the  average 
yields  of  money  market  funds.  The 
proposed  amendments  to  Schedule  D 
will  allow  the  NASD  to  improve  the 
speed,  accuracy  and  completeness  of  the 
collection  and  dissemination  of  mutual 


fund  information  by  providing  an 
automated  quotation  system. 

This  proposed  rule  change  is 
consistent  with  the  Association's 
statutory  obligations  under  Section 
15A(b)(n)  which  requires  that  the  rules 
of  the  Association  promote  orderly 
procedures  for  collecting,  distributing 
and  publishing  quotations  relating  to 
securities  sold  otherwise  than  a  national 
securities  exchange,  and  with  the 
requirements  under  Section  15(A)(b)(5) 
that  the  rules  of  the  Association  provide 
for  the  equitable  collection  of 
reasonable  dues,  fees  and  other  charges 
among  members,  issuers  and  other 
persons  using  a  facility  or  system  which 
the  Association  operates  and  controls. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Association  does  not  anticipate 
that  the  proposed  rule  change  will 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commissions  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington.  D.C. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  18, 1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  Hollis, 
Assistant  Secretary. 
June  21, 1985. 
(FR  Doc.  85-15394  Filed  &-26-85;  8:45  am) 

BILLING  CODE  S010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

(CGO  65-0491 

National  Boating  Safety  Advisory 
Council;  Request  for  Applications 

agency:  Coast  Guard,  DOT. 
action:  Request  for  applications. 

SUMMARY:  The  U.S.  Coast  Guard  is 
seeking  applications  for  appointment  to 
membership  on  the  National  Boating 
Safety  Advisory  Council  (NBSAC).  This 
Council  advises  the  Secretary  of 
Transportation  on  rulemaking  matters 
related  to  recreational  boating. 

Seven  members  will  be  appointed  as 
follows:  Two  (2)  members  from  the 
recreational  boating  industry':  three  (3) 
members  from  the  Slate  Boating 
Administrators;  and  two  (2)  members 
from  boating  organizations  and  the 
public. 

To  achieve  the  balance  of  membership 
required  by  the  Federal  advisory 
Committee  Act.  the  Coast  guard  is 
especially  interested  in  receiving 
applications  from  minorities  and 
women.  The  Council  normally  meets 
twice  each  year,  once  in  the 
Washington.  DC.  area,  and  once  at 
another  location  selected  by  the  Coast 
Guard. 

DATE:  Requests  for  applications  should 
be  received  no  later  than  August  10, 
1985. 

ADDRESS:  Persons  interested  in  applying 
should  write  to  Commandant  (G-BBS). 
U.S.  Coast  GUard  Headquarters, 
Washington,  D.C.  20593. 
FOR  FURTHER  INFORMATION  CONTACr 
Commander  A.  Rozumny.  Acting 
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Fxecutive  Director.  \'atiun<il  B<j<ilinx 
Sdfoly  Advisory  Council  (G-BBS)  Room 
4.308.  U.S.  Co.tst  Guard  Mcadquarfors. 
21()0  Second  Street  SVV..  VVashinRton. 
D.C.  20593:  (202)  426-1060. 

Dated  June  17.  1985. 
L.C.  Kindbom. 

Captain.  VS.  Coast  GuanI Acting Cbit'f. 
Oi'ire  of  B>miing.  Public,  and Con.Hunter 
.Affairs. 

[FR  Doc  85-1M13  Filed  6-26-«.S:  a.-J.S  rtin| 
MLUttOCOW  4ai*-t4-ll 

Federal  Aviation  Administration 
Airway  Science  Demonstration  Grants 

Correction 

In  FR  Doc.  85-13813  appearing  on 
page  24340  in  the  issue  of  Monday.  |une 
10.  198.5.  mjke  the  following  correction: 

In  the  second  column,  twenty-second 
line.  "S400.000.00"  should  have  read 
••$4,000,000.00'. 

MLUNG  COOC  1S0S-0«-lt 


Research  and  Special  Programs 
Admirtistration 

[Docket  No.  8S-2W.  Nolle*  1 1 

Transportation  of  Natural  ar>d  Other 
Gas  by  Pipeline;  Petition  for  Waiver 

Transconlir.ental  Gas  Pipe  Line 
Corporation  (Transco)  has  petitioned  the 
Materials  Transportation  Bureau  (MTB) 
for  a  waiver  from  compliance  with  the 
requirements  of  49  CFR  192.553(d)  to 
permit  the  maximum  allowable 
operatinj?  pressure  (MAOP)  of  seven 
pipeline  segments  located  in  Somerset 
and  Morris  Counties.  New  Jersey 
(totaling  eight  and  seven-tenths  (8  7) 
miles)  to  be  increased  to  800  psig  from 
the  current  722  psig.  These  segments, 
which  are  in  location  Class  3.  are  part  of 
a  pipeline  designated  by  Transco  as  the 
3(>-inch  Caldwell  Lateral  which  is 
approximately  22.83  miles  m  length  (.MP 
1789  53  to  18l'2.36).  There  is  a  need  to 
increase  ftit-  operating  piessure  of  this 
pipeline  segment  to  800  psig  due  to 
anticipated  swings  in  Transcos 
customers'  delivery  volume 
requirements.  Transco  estimates  that 
replacement  of  the  8.7  miles  of  36-inch 
pipeline  involved  would  cost  S13.000.000 
if  the  waiver  is  not  granted. 

This  pipeline  extends  from  Transco's 
Compressor  Station  505  to  Transco's 
Caldwell  Regulator  Station  and  consists 
of  36-inch  OD  x  .500  W.T.  API  5LX  52 
pipe.  Transco  states  the  coating  is  in 
good  condition,  and  the  line  has  been 
under  cathodic  protection  since  shortly 
after  original  construction  in  1959  and 


has  been  maintained  at  acceptable 
levels  since  that  time.  According  to  the 
petition,  there  have  been  no  leaks  or 
failures  since  Transco  began  keeping 
such  records  in  1970.  and  there  arc  no 
shorted  casings. 

The  subject  pipeline,  which  serves 
Transco's  eastern  market  area  in  New 
jersey  and  New  York,  was  constructed 
in  1959  under  a  permit  from  ihe  New 
Jersey  Public  Utility  Commission.  Iho 
design  and  construction  of  this  line  was 
in  accr)rdance  with  .New  Jersey 
Administrative  Order  14:295.  Ihis  order 
adopted  the  American  Standard  Code 
for  Pressure  Piping.  ASA  831 .1.8-1955. 
However,  on  February  17.  1959.  this 
Administrative  Order  was  amended, 
and  although  the  AS.A  B31.1. 8-19.55  was 
still  referenced,  the  classification  of 
systems  was  quite  different  than  under 
the  B31. 1.8-1955  code.  As  a  result. 
Transco  was  unable  to  classify  any  part 
of  its  gas  pipeline  in  New  Jersey  lo 
operate  at  a  stress  level  in  excess  of  50 
percent  of  SMYS  (0.50  Design  Factor).  A 
waiver  for  the  subject  pipeline  was  not 
sought  from  New  Jersey  even  though  the 
planning,  design,  and  material  ordering 
were  done  for  an  800  psig  MAOP  prior 
lo  the  effective  date  of  the  order. 

A  recent  examination  of  overflight 
contact  prints  made  in  19.58  was  made 
by  Transco  to  determine  the  class 
locations  of  the  pipeline  at  the  time  of 
the  original  construction.  The  1958 
overflight  indicated  the  pipeline  had  no 
Class  3  locations  as  defined  by  ASA 
B31.1  8-1955  Code. 

A  1984  actual  house  count  indicates 
that  the  22.8  miles  of  pipeline  in  this 
section  there  are  8.7  miles  of  Class  3 
location,  approximately  0.75  miles  of 
Class  2  location  and  approximately  13 
miles  of  Class  1  location. 

The  original  hydrostatic  test  was 
conducted  to  1.5  times  the  operating 
pressure.  On  questioning  Transco,  MTB 
determined  that  the  1959  hydrostatic  test 
was  run  in  two  segments,  both  of  which 
were  held  under  test  pressure  for  at 
least  24  hours.  The  segment  between  MP 
1789.53  and  1804  26  was  'ested  to  a 
minimum  pressure  (at  the  hlRh  point)  of 
1080  psig  (74.8  percent  SMYS)  and  the 
segment  between  MP  1804.26  and 
1812.36  at  a  minimum  of  1086  psig  (75.2 
percent  SMYS).  Using  these  test 
pressures  and  a  design  factor,  F  =  0.50. 
as  was  required  by  Ihe  State  of  New 
JersKv  Administrative  Order  14:295.  as 
amanded  February  17,  1959,  the 
allowable  operating  pressure  permitted 
in  Niw  Jersey  was  established  at  722 
psig.iWhen  the  Federal  gas  pipeline 
safetV  standards  (49  CFR  Part  192)  were 
adopted,  this  value  also  became  the 
MAOP  under  Part  192  in  accordance 
with  §  192.619(a)(3).  which  limits  MAOP 


to  the  highest  actual  operating  pressure 
during  the  5  years  before  July  1,  1970. 

In  contiast,  had  the  pipeline  been  in 
any  part  of  Iransco's  system  outside 
New  Jersey,  it  would  have  met  the 
B31. 1.8-1955  requirements  for  an  MAOP 
of  864  psig.  based  on  a  design  factor. 
F-0.60.  permitted  in  Class  2  locations. 
Thus,  it  would  have  been  operated  at 
800  psig.  as  were  similarly  designed  and 
located  pipelines  outside  New  Jersey, 
and  would  have  qualified  for  an  800  psig 
M.\OP  under  §  192.619(a)(3). 
Consequently,  in  areas  with  u 
subsequent  change  in  class  location  to 
Class  3.  the  800  psig  MAOP  could  be 
maintained  by  pressure  testing  now  to 
90  percent  S.MYS  under  §  192.611(c). 

Section  192.553(d),  Limitation  on 
increase  in  maximum  allowable 
operating  pressure  in  uprating.  reads  as 
follows: 

FAi.i'pl  Hs  providRd  in  §  192.555(c),  a  new 
maximum  allowable  opernling  pressure 
established  under  this  subpart  may  not 
exceed  the  maximum  that  would  be  allowed 
under  this  part  for  a  new  segment  of  pipeline 
cunslructed  of  the  same  materials  in  the  same 
l(M:.ition. 

Without  a  waiver,  this  standard  restricts 
Transco  to  operation  at  722  psig  due  to 
the  0.5  design  factor  applicable  to  new 
pipelines  of  like  materials  in  Class  3 
locations.  The  rule  presents  operators 
from  uprating  the  MAOP  of  existing 
pipelines  to  what  might  be  dubious  or 
unsafe  design  pressures.  The  restriction 
seems  unreasonable  in  this  case: 
however,  because  the  original  test  and 
design  qualified  this  line  for  more  than 
the  desired  800  psig  MAOP  under 
current  part  192  standards,  and  if  it  were 
not  for  the  722  psig  limit  set  by  New 
Jersey  in  Class  2  areas,  the  line  could 
have  been  operating  at  800  psig.  as  are 
other  similarly  designed  and  located 
Transco  pipelines.  M'rB  is  considering 
gianlirg  Transco  a  waiver  from 
§  192..5,53(d)  to  permit  uprating  to  an 
M.AOP  of  800  psig.  Transco  could  then 
qualify  the  pipeline  in  the  8.7  miles  of 
Class  3  Locations  for  the  desired  800 
psig  MAOP  by  confirming  this  NAOP  for 
class  3  areas  with  a  90  percent  SMYS 
hydrostatic  test  as  permitted  by 
§  192  611(c).  assuring  an  equivalent  level 
of  pipeline  safety.  Transco  states  in  the 
petition  that  it  will  hydrostatically  test 
the  entire  su!)ject  pipeline  to  over  90 
percent  SMYS. 

Interested  persons  are  invited  to 
comment  on  the  proposed  waiver  by 
submitting  in  triplicate  such  data,  views, 
or  arguments  as  they  may  desire. 
Communications  should  identify  the 
Docket  and  Notice  numbers  and  be 
submitted  to:  Dockets  Branch,  Room 
8426.  Materials  Transportation  Bureau, 
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Department  of  Transportation. 
Washington,  D.C.  20590. 

All  comments  received  before  July  29, 
1985  will  be  considered  before  final 
action  is  taken.  Late  filed  comments  will 
be  considered  so  far  as  practicable.  All 
comments  will  be  availal)le  for 
inspection  at  the  Dockets  Branch. 
Materials  Transportation  Bureau, 
between  the  hours  of  8:30  a.m.  to  5:00 
p.m..  before  and  after  the  closing  date 
for  comments.  No  public  hearing  is 
contemplated,  but  one  may  be  held  at  a 
time  and  place  set  in  a  Notice  in  the 
Federal  Register  if  requested  by  an 
interested  person  desiring  to  comment  at 
a  public  hearing  and  raising  a  genuine 
issue. 

(49  I'.S.C.  1672:  49  CFR  Pari  1.53(a);  Appendix. 
A  of  Part  1,  and  Appendix  A  of  Part  106) 
Issued  in  Washington.  DC.  on  June  21. 
1985. 

Richard  L.  Beam. 

Associair  Director  forPipfHrw  Suft'ly 
Rtwiilalion.  Materials  Transportation  Bureau 
|KR  Doc.  8.5-15404  Filed  6-26-8.5:  8:45  am) 

BILLING  CODE  4»10-60-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date;  |une  24. 1985. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requircment(s)  to 
OMB  (listed  by  submitting  bureau(s)). 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980.  Pub. 
Law  96-511.  Copies  of  these  submissions 
mav  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  each  bureau's  listing  and  to 
the  Treasury  Department  Clearance 
Officer.  Room  7221. 1201  Constitution 
Avenue  NW..  Washington.  DC.  20220. 


Internal  Revenue  Service 

OMB  Number:  1545-0052 

Form  Number:  IRS  Forms  990-PF  and 

4720 
Type  of  Review:  Extension 
Title:  Return  of  Private  Foundation  or 
Section  4947(a)(1)  Trust  Treated  as  a 
Private  Foundation  (990-PF);  and 
Return  of  Certain  Excise  Taxes  on 
Charities  and  Other  Persons  Under 
Chapters  41  and  42  of  the  Internal 
Revenue  Code  (4720) 
OMB  Number:  1545-0129 
Farm  Number:  IRS  Form  :i2a-POL 
Tvpe  of  Review:  Revision 
Title:  U.S.  Income  Tax  Return  for 
Certain  Political  Organizations 
OMB  Number:  1545-0148 
Form  Number:  IRS  Form  27.58 
'Type  of  Review:  Extension 
Title:  Application  for  Extension  of  Time 
to  File  U.S.  Partnership.  Fiduciary,  and 
Certain  Exempt  Organization  Returns 
OMB  Number:  1545-0175 
Form  Number:  IRS  Form  4626 
Tvpe  of  Review:  Extension 
Title:  Computation  of  Minimum  Tax- 
Corporation 
OMB  Number:  1545-0188 
Form  Number:  IRS  Form  4868 
Type  of  Review:  Extension 
Title:  Application  for  Automatic 
Extension  of  Time  to  File  U.S. 
Individual  Income  Tax  Return 
Clearance  Officer:  Garrick  Shear.  (202) 
566-6150.  Room  5.571. 1111 
Constitution  Avenue  NW.. 
Washington.  D.C.  20224 
OMB  Reviewer:  Robert  Neal.  (202)  395- 
6880.  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building,  Washington.  D.C. 
20503. 
loseph  F.  Maty. 

Departmental  Reports.  Munai;rwent  Office. 
(FR  Doc.  85-15484  Filed  6-26-85:  8:45  am| 
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Item 
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Conimodity  Futures  Trading  Comrris- 
sion  

Federal   Deposit   lns*;rance  Corpora- 
tion          5-7 

Securities  ard  Exchange  Cofnmtssion .  8 

s 

1 

COMMODITY  FUTURES  traOiNQ 
COMMISSION 

TIME  AND  DATE:  I  iittl  .1  .T) .  Friday.  July  5. 
I9H5. 

PtACE:  2033  K  Sirfei.  \\V..  V.o.shinglon. 
n  C  8th  Floor  Conference  Room. 

STATUS  Closed. 

MATTERS  TO  BE  COKSIOERED  Miifket 

Siirveiil.ir'  <■  MH''trs. 

CONTACT  PEPSON  FOB  MORE 

INFOMMATiON:  Jp-iP  .\.  Webb.  254-6314. 

lean  \.  Webb. 

Si'cretary  of  the  Co.'nni.'isum. 

|FR  Doc  85-15584  Filed  ft-25-»5;  3.12  pmj 
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COMMODITY  FUTURES  TRAOINO 
COMMISSION 

TIME  AND  DATE:  1 1:00  a.m..  Friday.  |uiy 

12.  1985. 

place:  2033  K  Street.  .\VV..  WashinRfon. 
DC.  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Market 
Surveillance  Matters. 
CONTACT  PERSON  FOR  MORE 

INFORMATION:  lean  A   Uebb.  254-6314. 
Jean  .\.  Webb. 

Si\retur\o'thf  CoruTission. 

|FR  Doc.  85-15585  Filed  6-25-85;  3:12  pm| 
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COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  DATE:  1T:00  a.m..  Friday.  July 

19.  1985. 

PLACE:  2033  K  Street.  \\\  .  Washington. 

lie.  8ih  Floor  Conference  Room. 

STATUS:  Closed. 


MATTERS  TO  BE  CONSIDERED:  .Vlurket 

Siir\eiliii.".cp  .MtittiTs. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  jean  A.  Webb.  254-6314. 
lean  A.  Webb. 

St'crriar}  of  the  Commission. 

|FR  Doc.  85-l.S,S«6  Filed  6-2.'V-85:  3:12  pm 
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COf..MOOITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  DATE:  11.00  a.m..  Friday.  )ulv 

2tj.  19K:v 

PLACE:  2033  K  Street.  NW..  Washington. 

DC  8:h  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BF  CONSIDERED:  Market 

Surveilldnre  Matters 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  jean  .-\   V\  ebb.  254-6314. 

lean  .A.  Webb. 

Svi  rfiary  of !hf  0.>'yimi>si)n. 

|FR  Dot.  85-15587  F-.Ied  6-25-85  3:12  pmj 
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FEDERAL  DEPOSIT  INSUfiAftCE 
CORPORATION 

A>;t*ni  y  .Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
L'S  C.  552b).  notice  is  hereby  given  that 
at  4:23  p  m.  on  Friday.  June  21. 1985.  the 
Board  o'' Dirrctors  of  the  Federal 
Deposit  Insurance  Corporntion  met  in 
closed  session,  by  telephone  conference 
call,  to:  (1)  Receive  bids  for  the  purchase 
of  certain  assets  of  and  the  assumption 
of  the  liability  to  pay  deposits  made  in 
Urbana  Savings  Bank.  Urbana.  Iowa, 
which  was  closed  by  the  Superintendent 
of  Bankinp  for  the  State  of  Iowa  on 
Friday.  June  21. 1985  (2)  accept  the  bid 
for  the  transaction  submitted  by  Peoples 
Bank  and  Trust  Company.  Cedar  Rapids. 
Iowa,  a  State  member  bank:  and  (3) 
provide  such  financial  assistance, 
pursuant  to  section  13(c)(2)  of  the 
Federal  Deposit  Insurance  Act  (12  U  S  C. 
1823(c)(2)).  as  was  necessary  to 
facilitate  the  purchase  and  assumption 
transaction. 

The  meeting  was  recessed  at  4:30  p.m.. 
and  at  6:37  p.m.  that  same  day  the 
meeting  was  reconvened,  by  telephone 
conference  call,  at  which  time  the  Board 
of  Directors:  (1)  Received  bids  for  the 


purchase  of  certain  assets  of  and  the 
assumption  of  the  liability  to  pay 
deposits  made  in  First  City  Bank. 
National  Association.  Oklahoma  City. 
Okl'ihoma.  which  was  clo.sed  by  the 
Deputy  Comptroller  of  the  Currency. 
Office  of  the  Comptroller  of  the 
Currency,  on  Friday.  )unc  21. 1985:  (2) 
accepted  the  bid  for  the  transaction 
submitted  by  City  Bank  *  Trust. 
Oklahoma  City.  Oklahoma,  a  newly- 
chartered  State  ncmmember  bank;  (3) 
approved  the  applications  of  City'Bink 
*  Trust.  Oklahoma  City.  Oklahoma,  for 
Federal  deposit  insurance,  for  consent  to 
purchase  certain  assets  of  and  to 
assume  the  liability  to  pay  deposits 
made  in  First  City  Bank.  National 
Association.  Oklahoma  City.  Oklahoma, 
and  for  consent  to  exercise  trust  powers: 
and  (4)  provided  such  financial 
assistance,  pursuant  to  section  13(c)(2) 
of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1823(c)(2)),  as  was  necessary  to 
facilitate  the  purchase  and  assumption 
transaction. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  the  Chairman 
Willi. in  .M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Mr.  Michael  A. 
Mancusi,  acting  in  the  place  and  stead 
of  Director  H.  Joe  Seiby  (Acting 
Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
considerrttion  of  the  matters  on  le.ss  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeti)»g,Dursuant 
to  subsections  (c)(6).  (c)(8).  (c){9HA)(iij. 
and  (c){91(B)  of  the  "Government  i\  the 
Sunshine  Act '  (5  U.S.C.  552b(c)(6). 
(c)(U)(A)(ii).  and  (c)(9)(B)). 

D«tid  )une  24. 1985. 
Fedi-r.-.i  Dcpofsit  Insurtmcc  Corpoialion. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
|FR  Dor.  15b2,(  Filed  6-25-85:  4:10  pm| 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 
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Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Monday,  July  1. 1985,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
nipmbcr  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
rnvtetings. 

Application  for  Federal  deposit 
insurance: 

First  American  Bank  and  Trust.  Inc..  a 
proposed  new  bank  to  be  located  at  7795 
Dorchester  Road.  North  Charleston.  South 
Carolina. 

Application  for  Feideral  deposit 
insurance  for  a  statQ  licensed  branch  of 
a  foreign  bank: 

Korea  Exchange  Bank.  Seoul.  Republic  of 
Korea,  for  Federal  deposit  insurance  of 
deposits  received  at  and  recorded  for  the 
accounts  of  its  branch  to  be  located  at  39 
Garden  Plaza,  139-^0  39th  Avenue.  Flushing. 
New  York. 

Applications  for  consent  to  purchase 
assets  and  assume  liabilities  and 
establish  eleven  branches: 

F.quibank.  Latrobe.  Pennsylvania,  an 
insured  State  nonmember  bank,  for  consent 
to  purchase  certain  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  four 
Philadelphia,  Pennsylvania,  and  one  Wayne, 
Pennsylvania,  branches  of  First  Pennsylvania 
Bank  N.A..  Bala-Cynwyd,  Pennsylvania,  for 
consent  to  purchase  certain  assets  of  and 
assume  the  liability  to  pay  deposits  made  in 
six  Philadelphia,  Pennsylvania,  branches  of 
Atlantic  Financial  Federal,  Bala-Cynwyd, 
Pennsylvania,  a  non-FDIC-insured  institution, 
and  for  consent  to  establish  those  eleven 
offices  as  branches  of  Equibank. 

Memorandum  regarding  the  leasing  of 
additional  office  space  in  New  York 
City. 

Memorandum  regarding  guidelines  for 
the  Division  of  Liquidation  for  writing 

off  assets. 

Reports  of  committees  and  officers: 

Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the  Board 
of  Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications,  requests,  or 
actions  involving  administrative  enforcement 
proceedings  approved  by  the  Director  or  an 
Associate  Director  of  the  Division  of  Bank 
Supervision  and  the  various  Regional 
Directors  pursuant  to  authority  delegated  by 
the  Board  of  Directors. 

Discussion  Agenda: 


No  matters  scheduled. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street,  NW., 
Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  I..  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-^425. 

Dated;  Jtine  24. 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
{FR  Doc.  85-15526  Filed  6-25-85: 11:52  am| 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Monday.  July  1,  1985.  the 
Federal  Deposit  Insurance  Corporations 
Board  of  Directors  will  meet  in  closed 
session,  by  vote  of  the  Board  of 
Directors,  pursuant  to  sections  552b 
(c)(2).  (c)(6),  (c)(8),  and  (c)(9)(A)(ii)  of 
Title  5,  United  States  Code,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  items  be  moved  to  the 
discussion  agenda. 

Memorandum  regarding  the 
Corporation's  assistance  agreement  with 
an  insured  bank  pursuant  to  section 
13(c)  of  the  Federal  Deposit  Insurance 
Act. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6),  (c)(8),  and  (c)(9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(6),  (c)(8),  and  (c)(9)(A)(ii)). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 


Applications  for  Federal  deposit 
insurance  and  for  consent  to  merge  and 
establish  five  branches: 

United  Savings  Bank,  Manchester.  New 
Hampshire,  a  proposed  new  bank,  for  Federal 
deposit  insurance,  for  consent  to  merge, 
under  its  charter  and  title,  with  United 
Federal  Bank,  FSB.  Manchester,  New 
Hampshire,  a  non-FDIC-insured  institution, 
and  for  consent  to  establish  the  five  branches 
of  United  Federal  Bank.  FSB  as  branches  of 
the  resultant  bank. 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Aft"  (5 
U.S.C.  552b  (c)(2)  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board ' 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
NW.,  Washington.  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  June  24. 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 

|FR  Doc.  85-15527  Filed  6-25-85;  11:52  am) 
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SECURITIES  AND  EXCHANGE  COMMISSION 

"FEDERAL  REGISTER"  OTATION  OF 
PREVIOUS  ANNOUNCEMENT:  (50  FR  24873 

6/13/85)  (50  FR  2551iB/l9/85). 
STATUS:  Closed/open  meetings. 

PLACE:  450  Fifth  Street.  NW.. 
Washington,  D.C. 

DATES  PREVIOUSLY  ANNOUNCED:  June  10, 

1985;  June  14, 1985. 

CHANGE  IN  THE  MEETING:  Additions/ 

Deletions. 

The  following  item  was  considered  at 
a  closed  meeting  held  on  Monday,  June 
17,  1985.  at  1:30  p.m. 

Regulatory  matter  bearing  enforcement 
implications. 

The  following  additional  item  was 
considered  at  an  open  meeting  held  on 
Tuesday.  June  18. 1985.  at  10:00  a.m. 

Consideration  of  proposals  for  a  Report  to 
Congress  concerning  oversight  of  the 
Government  securities  markets.  For  further 
information,  please  contact  Andrew  E. 
Feldman  at  (202)  272-2414. 


2  7 


1985 
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The  folluwing  items  were  not 
considered  at  the  closed  meeting  held  on 
Tuesday.  lune  la  1985.  at  2.30  p.m. 

Subpoend  enforcement  action. 
Opinion. 

The  following  items  were  considered 
at  a  closed  meeting  held  on  Friday,  )une 
21.  1985.  at  10:00  a.m. 

Settlement  on  an  administrative 
proceeding. 
Institution  of  an  injunctive  action. 
Settlement  of  an  injunctive  action. 
Formal  order  of  Investigation. 

The  following  additional  items  will  be 
considered  at  an  open  meeting  to  be 
held  on  Thursday.  June  27. 1985.  at  10:00 
a.m. 

1.  Consideration  of  whether  to  propose  for 
public  comment  an  amendment  to  Rule  22 
under  the  Public  Utility  Holding  Company 


Act  of  1935  which  would  require  that  all 
applications  and  declarations  filed  with  the 
Commission  under  the  Act  include  as  an 
exhibit  a  proposed  notice  of  the  proceeding 
initiated  by  such  Tiling;  and  an  amendment  to 
Form  U-1  which  would  make  the  filing  of 
proposed  notices  specificdily  applicable  to 
persons  using  that  form  in  submitting 
applications  and  declarations  requesting 
orders  under  the  Act.  For  further  information, 
please  contact  Kathleen  Brandon  at  (202) 
272-2676.  — 

2.  Consideration  of  whether  to  publish  a 
releasu  and  draft  rule  changing  the  categories 
of  records  available  to  the  public  in  regional 
offices  other  than  New  York  and  Chicago  as 
set  out  at  17  CFR  200.80(c)|l)(ii).  For  further 
information,  please  contact  Jonathan  G.  Katz 
at  (202)  272-7440.  or  )ohn  D.  Heine  at  (202) 
272-7422. 

The  following  additional  item  will  be 
considered  at  a  closed  meeting  to  be 


held  on  Thursday.  )une  27. 1985. 
following  the  open  meeting. 

Opinion. 

Chairman  Shad  and  Commissioners 
Cox.  Marinaccio  and  Peters  determined 
that  Commission  business  required  the 
above  changes  and  that  no  earlier  notice 
thereof  was  possible. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contract:  Angela 
Hcill  at  (202)  272-3085, 
|ohn  Wheeler, 
Secretary. 
lune  24,  1985. 

|FR  Doc  85-15518  Filed  6-25-85;  11:34  am) 
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June  27,  1985 


Part  II 


Department  of 
Agriculture      

Forest  Service 

36  CFR  Part  223 

Disposal  of  National  Forest  System 
Timber;  Final  Rule 
Environmental  Assessment;  Federal 
Timber  Contract  Payment  Modification 
Act;  Contract  Buy  Out  Provisions;  Notice 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  223 

Disposal  of  National  Forest  System 
Timber 

agency:  Forest  Service.  USDA. 
action:  Final  rule. 

summary:  On  October  16. 1984,  the 
President  signed  into  law  the  Federal 
Timber  Contract  Payment  Modification 
Act.  These  rules  implement  those 
provisions  of  the  act  that  allow  the 
holders  of  certain  Forest  Service  timber 
sale  contracts  to  buy  out  of  all  or  a 
portion  of  these  contracts.  These  rules 
set  forth  procedures  by  which  National 
Forest  timber  sale  purchasers  can 
receive  entitlement  to  the  benefits 
provided  by  the  act  and  prescribe  how 
the  Forest  Service  will  determine 
payments  required  of  these  purchasers. 
EFFECTIVE  DATE:  June  27. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  this  final  rule  may  be 
addressed  to:  David  M.  Spores,  Timber 
Management  Staff.  Forest  Ser\  ice. 
USDA.  P.O.  Box  2417,  Washington.  DC 
20013.  (2G2)447^«)51. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Timber  Contract  Payment 
Modification  Act  of  October  16, 1984,  (98 
Stat.  2213: 16  U.S.C.  618)  authorizes  and 
directs  the  Secretaries  of  Agriculture 
and  the  Interior  to  permit  a  purchaser  to 
be  released  from  specified  contractual 
obligations  by  returning  to  the 
Government  a  volume  of  certain  timber 
sale  contracts. 

These  rules  apply  only  to  Forest 
Service  contracts.  However,  the  act 
provides  that  similar  rules  be  issued  by 
the  Secretary  of  the  Interior  for  Bureau 
of  Land  Management  timber  sale 
contracts. 

The  Forest  Service  and  Bureau  of 
Land  Management  have  engaged  in 
extensive  consultation  and  coordination 
during  the  development  of  their 
respective  rules  in  order  to  achieve  as 
much  consistency  as  possible.  Because 
of  different  statutory  authorities  and 
operating  procedures,  complete 
consistency  is  not  possible.  However, 
considerable  uniformity  has  been 
achieved,  and  the  rules  are  consistent  in 
all  substantive  areas. 

On  December  7. 1983.  at  48  FR  54812, 
the  Forest  Service,  at  the  direction  of  the 
President,  established  a  program  to 
extend  certain  timber  sale  contracts  in 
order  to  provide  timber  sale  purchasers 
an  opportunity  to  schedule  harvest  of 


high  priced  timber  during  better  market 
conditions.  The  Federal  Timber  Contract 
Payment  Modification  Act  ratifies  that 
extension  program,  allows  purchasers  to 
but  out  contracts  extended  under  the 
1983  program,  but  prohibits  the  Forest 
Service  from  assessing  additional 
default  damages  on  any  sales  extended 
under  that  program. 

In  implementing  the  1983  extension 
program,  the  Forest  Service  required 
purchasers  to  submit  multi-sale 
extension  plans.  Purchasers  who  now 
wish  to  buy  out  timber  sales  inclu.  ■  d  in 
those  multi-sale  extension  plans  sK   11 
revise  their  plans  to  reflect  the  bo  ^nt 
out  sales.  The  Forest  Service  published 
its  proposed  guidelines  for  revising 
multi-sale  extension  plans  to 
accommodate  the  effects  of  the  Federal 
Timber  Contract  Payment  Modification 
Act  in  the  Federal  Register  January  4. 
1985.  at  50  FR  458.  Some  procedures     ^ 
relating  to  contract  buy  out  are  included 
in  this  rule,  and  other  guidelines  will 
soon  be  announced  in  the  Federal 
Register  so  that  they  may  be  available 
to  purchasers  while  preparing  their  buy 
out  applications. 

Many  purchasers  have  to  plan  their 
1985  operations  as  soon  as  possible  in 
order  to  schedule  their  personnel  and 
equipment  to  meet  the  available 
markets.  Therefore  they  need  to  start 
the  buy  out  process  as  soon  as  possible 
so  that  they  can  know  which  contracts 
they  will  retain.  In  addition,  section 
2(a)(6)(B)  of  the  Federal  Timber  Contract 
Payment  Modification  Act  specifies  that 
the  final  rule  implementing  the  act  shall 
require  purchasers  to  submit  buy  out 
requests  to  the  appropriate  Secretary 
within  90  days  after  publication  of  such 
rules.  For  these  reasons  it  is 
impracticable  to  delay  implementation 
of  these  rules.  They  are  effective  upon 
publication  in  the  Federal  Register. 

Introduction 

On  October  16. 1984.  the  President 
signed  into  law  the  Federal  Timber 
Contract  Payment  Modification  Act. 
This  act  has  four  major  provisions: 

1.  It  provides  that  holders  of  certain 
federal  timber  contracts  may  buy  out  of 
all  or  a  portion  of  these  contracts  upon 
payment  of  a  buy  out  charge; 

2.  It  ratifies  the  Forest  Service  Multi- 
Sale  Extension  Program  initiated  in 
August  1983; 

3.  It  requires  the  Forest  Service  to 
establish  provisions  for  timber  sale 
down  payments  and  periodic  payments 
while  implementing  procedures  to 
monitor  bidding,  and  to  take  steps  to 
restrain  speculative  bidding:  and. 

4.  It  requires  the  Forest  Service  to 
make  emergency  rate  redeterminations 
for  certain  sales  in  Alaska  in  order  to 


establish  contract  rates  for  these  sales 
which  will  permit  the  holders  of  these 
contracts  to  be  competitive  with  other 
purchasers  of  national  forest  timber. 
This  final  rule  is  limited  to  implementing 
the  buy  out  provisions  of  the  act.  The 
proposed  rule  was  published  in  the 
Federal  Register  on  January  4. 1985.  at 
50  FR  488.  Public  comment  was 
requested  by  February  4. 1985. 

The  Forest  Service  received  comments 
on  the  proposed  rule  from  124 
individuals  and  entities.  Comments 
came  from  the  general  public,  timber 
sale  purchasers,  timber  trade 
associations,  a  conservation 
organization,  accountants,  bonding 
companies,  and  employees  of  the 
Department  of  Agriculture.  Office  of 
Inspector  General,  and  Forest  Service. 
About  two-thirds  of  the  respondents 
were  from  the  Pacific  Northwest. 

The  final  rule  has  substantial  support 
in  the  agency  records,  viewed  as  a 
whole,  and  full  attention  has  been  given 
to  public  comments  and  to  the 
comments  of  persons  directly  affected 
by  the  rule  in  preparing  the  final 
regulations. 

The  following  summarizes  the  major 
comments  and  suggestions  received  and 
the  agency  response  to  these  in  the  final 
rule. 

General  Comments 

Four  respondents  were  against 
implementation  of  the  act.  This  is  not  a 
viable  option.  The  act  is  not 
discretionary;  if  mandates  the  Secretary 
to  implement  its  provisions. 

Several  comments  addressed  overall 
topics,  rather  than  specific  sections  of 
the  proposed  rule. 

a.  Applicability.  Questions  were 
raised  as  to  whether  the  act  only  applied 
to  net  merchantable  sawtimber.  The 
wording  in  the  final  rule  has  been 
changed  to  clarify  and  emphasize  that 
the  volume  entitlement,  volume  to  be 
bought  out,  and  thebuy-oul  cost  apply 
only  to  net  merchantable  sawtimber. 

b.  Coordination.  Some  respondents 
stressed  the  importance  of  coordination 
between  the  Department  of  Agriculture 
and  Department  of  the  Interior  in 
implementing  the  buy  out  provisions  of 
the  act.  There  have  been  several 
meetings  between  personnel  of  the  two 
Departments  in  the  development  of  the 
proposed  and  final  rules.  Training  of 
Agency  personnel  for  administering  the 
buy  out  will  stress  on-the-ground 
procedures  for  the  inter-agency 
cooperation. 

c.  Responsibilities.  Some  respondents 
suggested  that  the  proposed  rule  was 
not  specific  enough  in  defining  the  roles 
of  the  Regional  Foresters  and  the 
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contracting  officers.  The  final  rule 
provides  that  the  contracting  officers 
will  administer  the  timber  sale  contracts 
and  furnish  the  Regional  Foresters 
certain  information  that  they  need  to 
make  the  determinations  necessary  to 
implement  the  act.  Regional  Foresters 
are  responsible  for  administration  of  the 
act,  such  as  action  on  the  applications 
for  contract  buy  out  and  accepting  or 
rejecting  the  return  of  contracts. 

A  new  section,  §  223.172 — Approval  of 
application  for  contract  buy  out, 
describes  a  Regional  Forester's 
responsibilities  upon  receipt  of  an 
application  for  contract  buy  out,  and 
lists  the  standards  that  must  be  met 
before  the  application  may  be  approved. 
Approval  of  the  application  is  a 
necessary  step  toward  return  of  a  timber 
sale  contract  pursuant  to  §  223.178. 

d.  Haider  of  a  Contract.  It  became 
apparent  Jjiing  the  analysis  of  the 
com.Tients  received  and  preparation  of 
the  final  rule  that  there  was  a  need  to  be 
explicit  as  to  the  standards  that  had  to 
be  met  for  an  entity  to  be  considered  the 
"holder  of  a  contract  to  purchase  timber 
from  the  Secretary  of  Agriculture." 
Therefore,  the  definition  of  "contract 
holder"  has  been  added  to  §  223.170. 

e.  Public  Disclosure.  Several  timber 
sale  purchasers  commented  that  the 
information  submitted  to  establish  the 
purchaser's  net  book  worth  should  be 
kept  confidential  in  order  to  minimize 
competitive  harm.  The  Forest  Service 
will  provide  confidentiality  of  material 
submitted,  including  a  showing  of  net 
book  worth,  to  the  maximum  extent 
allowed  by  law.  All  requests  for 
information  submitted  pursuant  to  the 
Federal  Timber  Contract  Payment 
Modification  Act  will  be  handled 
according  to  the  Freedom  of  Information 
Act  (5  U.S.C.  552),  as  amended,  with  full 
consideration  of  available  exemptions 
from  disclosure.  The  Freedom  of 
Information  Act  is  specific  in  describing 
the  types  of  information  exempt  from 
public  disclosure.  Purchasers  need  to  be 
aware  that  some  of  the  financial 
information  submitted  by  the  purchasers 
may  be  available  to  the  public  upon 
request. 

f.  Disputes.  Many  respondents  staled 
that  the  rule  implementing  the  act 
should  specify  the  methods  to  resolve 
disputes  in  administration  of  the  buy  out 
program.  The  final  rule  includes  a  new 

§  223.182,  which  provides  that  disputes 
that  arise  over  the  implementation  of  the 
buy  out  procedures,  such  as  Regional 
Forester  determinations  on  a  contract 
buy  out  application,  will  be  resolved 
under  the  Forest  Service  administrative 
review  procedures  (36  CFR  211.18). 
Disputes  about  the  timber  sale  contracts 
and  their  provisions  will  be  resolved 


pursuant  to  the  Contract  Disputes  Act, 
or  the  contract  disputes  procedures  that 
preceded  that  act. 

Comments  by  Section  of  the  Proposed 
Rules 

Section  223. 1 70    Definitions. 

"(i)  Affiliate.  The  proposed  rule 
defined  "Affiliate"  as  "Concerns 
affiliated  at  any  time  during  the  period 
of  June  1, 1984,  to  the  date  of  the 
purchaser's  buy  out  application."  Many 
respondents  stated  that  the  definition 
was  too  broad  and  would  unnecessarily 
impede  some  restructuring  of  the  forest 
products  industry.  The  final  rule  sets  the 
affiliation  test  period  between  June  1, 
1984,  and  September  30. 1984.  This 
includes  the  period  immediately  before 
Congress  passed  the  act,  so  it  protects 
the  public  against  manipulation  of 
affiliation  to  unduly  affect  the  amount  of 
timber  a  purchaser  could  return  and/or 
the  net  book  worth  of  the  purchaser. 
September  30, 1984,  was  selected  as  the 
end  of  the  affiliation  test  period  because 
it  was  the  end  of  a  fiscal  year,  or  fiscal 
year  quarter,  commonly  used  in  the 
forest  products  industry.  Therefore,  it 
marks  the  end  of  an  accepted  record 
keeping  period.  In  response  to  a 
suggestion  from  a  respondent,  the 
definition  further  provides  that  if  a 
purchaser  forms  an  affiliate  after 
September  30, 1984,  and  before  the  time 
the  purchaser  determined  its  net  book 
worth,  the  purchaser  must  include  the 
affiliate  in  determining  its  net  book 
worth.  This  should  provide  additional 
protection  from  possible  manipulation  of 
net  book  worth  to  affect  buy-out  costs. 

(ii)  Contract  Overbid.  Some 
respondents  were  unsure  as  to  the 
timber  volume  that  was  to  be  used  in 
calculating  the  contract  overbid  rate  for 
determining  the  buy-out  cost.  The  final 
definition  specifies  that  the  contract 
overbid  is  based  on  the  remaining  net 
merchantable  sawtimber  volume  under 
contract. 

(iii)  Net  Book  Worth.  Some 
respondents  suggested  that  the 
definition  of  "Net  Book  Worth"  be 
referenced  to  the  Securities  and 
Exchange  Commission's  (SEC) 
regulations.  This  would  simplify  the 
work  that  publicly  held  corporations 
would  have  to  do  to  document  their  net 
book  worth.  However,  compliance  with 
the  SEC's  regulations  could  be  complex 
to  purchasers  v/ho  are  not  publicly  held 
corporations.  Therefore,  the  final 
definition  does  not  refer  to  the  SEC 
regulations.  The  definition  in  the  final 
rule  is  broad  enough  that  a  purchaser's 
documentation  of  net  book  worth  in 
conformance  with  the  SEC  regulations 


meets  many  of  the  implementing 
requirements  for  the  buy  out. 

(iv)  Net  Merchantable  Sawtimber. 
Some  western  timber  sale  purchasers 
suggested  that  the  definition  of  "Net 
Merchantable  Sawtimber"  be  clarified 
by  listing  some  timber  sale  products, 
including  hardwood,  that  do  not  qualify 
as  net  merchantable  sawtimber. 
However,  hardwood  sawtimber  is  a 
valuable  product  on  many  national 
forests.  Therefore,  although  the 
definition  of  net  merchantable 
sawtimber  is  clarified  by  listing  some 
examples  of  non-sawtimber  products, 
the  definition  does  not  automatically 
exclude  hardwood. 

(v)  Qualifying  Contracts.  Some 
respondents  objected  to  the  proposed 
rule's  requirement  that  a  qualifying 
contract  be  in  effect  on  the  date  of  the 
purchaser's  application  for  contract  buy 
out.  The  definition  of  "Qualifying 
Contract "  in  the  final  rule  does  not 
include  this  requirement.  The  definition 
now  conforms  with  the  general  language 
of  the  act. 

The  terms  "qualifying  contracts"  and 
"qualifying  timber  sale  contracts  "  are 
apparently  used  interchangeably  in  the 
act  and  appear  as  mandatory  criteria  in 
three  sections  of  the  act  which  have 
different  purposes.  First,  "qualifying 
contracts"  are  the  base  from  which  a 
purchaser's  volume  entitlement  is 
calculated  by  looking  to  the  January  1, 
1982,  volume  in  those  contracts  the 
purchaser  held  as  of  June  1. 1984. 
Second,  the  purchaser's  loss  must  be 
calculated  by  the  Forest  Service  for 
"any  qualifying  limber  sale  contracts" 
by  looking  to  the  current  delivered  log 
value  and  log  cost  for  that  particular 
contract.  In  calculating  a  purchaser's 
aggregate  loss,  only  contracts  the 
purchaser  held  as  of  June  1, 1984,  will  be 
used.  The  June  1, 1984,  holder  of  a 
contract  does  not  have  to  hold  the 
contract  on  September  30, 1984,  in  order 
for  the  contract  to  be  used  in  calculating 
the  purchaser's  aggregate  loss.  Finally, 
when  a  purchaser  elects  to  actually  buy 
out  a  particular  contract,  it  is  clear  that 
the  contract  must  have  been  held  by 
that  purchaser  on  June  1. 1984.  Because 
the  buy-out  cost  is  applied  to  the 
currently  held  volume  bought  out,  a 
purchaser  must  hold  a  contract  on  both 
June  1, 1984,  and  the  date  of  that 
purchasers  application  for  contract  buy 
out  in  order  for  the  purchaser  to  buy  out 
the  sale. 

Section  223. 171    Application  for 
contract  buy  out. 

(i)  Contents.  The  act  provides  that 
affiliation  will  be  considered  in 
determining  a  purchaser's  volume 
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entitlement  and  net  book  worth.  Several 
respondents  suggested  that  purchasers 
who  elect  to  pay  the  highest  buy  out 
cost,  and  who  would  not  provide 
information  on  net  book  worth,  be 
recjuircd  to  list  only  their  affiliates  who 
purchase  Federal  timber.  Many  of  these 
purchasers  have  several  affiliates  that 
are  not  related  to  the  timber  industry. 
Since  including  non-timber  related 
affiliates  in  these  applications  would 
rreate-added  work  for  the  purchaser 
when  preparing  the  application,  and  for 
the  Government  in  review  of  the 
application,  and  since  the  information 
would  not  help  the  administration  of  the 
act.  this  suggestion  is  included  in  the 
final  rule. 

A  purchaser  is  entitled  to  buy  out  up 
tu  53  percent  of  its  qualifying  Federal 
timber,  up  to  a  ma.ximum  of  200  million 
board  feet.  Several  respondents 
proposed  that  instead  of  listing  all 
Forest  Ser\  ice  and  Bureau  of  Land 
Management  qualifying  contracts  and 
qualified  defaulted  contracts  in  the 
application,  a  purchaser  who  elects  not 
to  provide  information  on  net  book 
worth  be  only  required  to  list  up  to  400 
million  board  feet  of  such  timber.  This 
should  bs  enough  to  establish  the 
maximum  volume  entitlement.  This 
suggestion  will  increase  purchaser  and 
Forest  Service  efficiency  and  it  was 
adopted. 

Questions  arose  as  to  how  a 
purchaser  and  its  affiliates  should 
designate  sales  for  buy  out  in  order  to 
get  full  volume  entitlement  without 
duplication  or  confusion.  The  final  rule 
specifies  that  although  an  application 
will  show  the  purchaser's  and  affiliate's 
siles.  only  the  sales  currently  held  by 
the  purchaser  can  be  designated  for  buy 
out  on  that  application.  It  also  provides 
that  the  volume  a  purchaser  and  its 
affiliates  elect  to  buy  out  cannot  exceed 
the  affiliates'  combined  volume 
entitlement. 

Some  respondents  objected  to 
showing  their  preference  for  contract 
buy  out  as  prescribed  in  the  proposed 
rule.  Purchasers  who  plan  to  buy  out 
sales  at  rates  established  in  section 
2(a)(3)(A)(iii)  of  the  act  pointed  out  a 
need  to  show  which  sales  they  wanted 
included  at  each  buy  out  rate. 
Application  of  specific  buy  out  rates  to 
volume  IS  not  precluded  by  selection  of 
contracts  to  be  bought  out.  The 
proposed  rule  has  been  clarified  to 
reflect  these  comments. 

(ii)  Election  to  Certify  !\'et  Book 
Worth.  Almost  half  the  respondents 
commented  that  the  documentation 
called  for  in  the  proposed  rule  to 
establish  net  book  worth  exceeded  the 
standards  required  by  the  act.  In 
addition,  several  respondents  requested 


simpler  net  book  worth  requirements  for 
companies  in  bankruptcy.  The  final  rule 
responds  to  these  concerns.  It  does  not 
require  an  audit  by  a  certified  public 
accountant  to  establish  net  book  worth. 
Purchasers  in  bankruptcy  are  provided 
an  alternate  method,  if  necessary,  to 
establish  net  book  worth.  However,  the 
final  rule  does  contain  a  new 
requirement  that  purchasers  must 
provide  clarification  of  information 
provided  in  the  application  if  the  Forest 
Service  so  requests. 

(iii)  Determination  of  Eligibility. 
Several  respondents  objected  to  the  part 
of  the  proposed  rule  that  provided  a 
purchaser  10  days  to  submit  a  revised 
list  of  sales  if  a  Regional  Forester 
determined  that  a  contract  elected  for 
buy  out  was  not  eligible.  They  pointed 
out  that  market  limitations  and  the 
availability  of  equipment  and  personnel 
complicated  revision  of  a  buy  out 
application.  Therefore,  the  final  rule 
allows  a  purchaser  to  submit  an 
amended  application  up  to  30  days  after 
receipt  of  a  Regional  Forester's  rejection 
of  a  contract  if  the  purchaser  wants  to 
request  other  sales  for  buy  out. 

The  period  provided  by  the  act  for 
purchasers  to  submit  buy  out 
applications  will  extend  into  the 
operating  seasons  of  some  timber  sales. 
Some  respondents  were  concerned 
about  delays  if  a  Regional  Forester 
rejected  a  sale  after  the  start  of  the 
operating  season.  However,  purchasers 
can  contact  the  contracting  officers  of 
their  sales,  find  out  which  sales  may  be 
rejected  for  buy  out.  learn  the  likely 
conditions  for  return  of  partially 
operated  sales,  and  plan  their  1985 
operations  before  they  file  their 
application  for  contract  buy  out. 
Therefore,  there  should  be  relatively  few 
situations  where  this  type  of  delay 
would  occur. 

A  purchaser  may  submit  only  one 
amended  application  for  Forest  Service 
contract  buy  out  unless  the  Regional 
Forester  determines,  upon  a  finding  of 
good  cause,  the  further  amendment  of  an 
application  may  be  made. 

Purchasers  can  minimize  the  need  for 
amended  applications  for  contract  buy 
out  by  discussing  the  possible  eligibility 
and  conditions  for  return  of  their 
contracts  with  the  contracting  officer 
before  submitting  their  applications. 
This  action  by  the  purchasers  can  be 
very  important  in  efficient 
implementation  of  the  act.  In  the  final 
rule  this  paragraph  has  been 
recaptioned  as  Approval  of  Application 
for  Contract  Buy  Out  and  recoded  as 
§  223.172. 

Questions  arose  about  the  opportunity 
for  a  purchaser  to  correct  errors  in  an 
application  for  contract  buy  out.  Section 


2(a)(6)(B)  of  the  act  provides  that  the 
implementing  rule  shall  require 
purchasers  to  submit  buy  out  requests 
within  90  days  after  publication  of  the 
rules.  Section  223.171(a)  implements  this 
part  of  the  act  and  outlines  what 
constitutes  an  adequate  request  for  buy 
out.  Except  for  clerical  errors,  an 
application  for  contract  buy  out  must  be 
accurate,  complete,  and  timely  filed  or 
the  buy  out  request  will  not  be 
considered. 

A  Regional  Forester  will  notify  the 
purchaser  if  an  application  is  found  to 
be  inaccurate  or  incomplete.  Unless  the 
Regional  Forester  determines  that  the 
delay  in  submitting  a  corrected 
application  is  caused  by  factors  beyond 
control  of  the  purchaser,  the  purchaser 
shall  correct  and  return  the  application 
to  the  Regional  Forester  during  the 
period  provided  in  §  223.171(a). 

The  final  rule  (S  223.171(a))  provides 
that  within  90  days  of  final  publication 
of  these  rules  any  purchaser  wishing  to 
apply  for  contract  buy  out  shall  fully 
and  accurately  provide  all  of  the 
required  information  on  a  form  provided 
by  the  Forest  Service.  Section  223.181 
specifies  that  a  purchaser's  obligations 
for  timely  buy-out  cost  payment  is  not 
affected  by  filing  a  corrected 
application. 

Section  223. 1 72    Volume  entitlement. 

(a)  Basis  for  Entitlement.  The 
proposed  rule  specified  that  volume 
entitlement  is  based  on  the  net 
merchantable  sawtimber  volume  held 
by  the  purchaser  and  its  affiliates  as  of 
January  1. 1982.  Many  respondents 
suggested  that  the  intent  of  the  act  was 
that  purchasers  who  held  qualifying 
contracts  and/or  qualified  defaulted 
contracts  on  June  1. 1984,  or  those 
purchasers  who  currently  hold  such 
contracts  would  receive  the  volume 
entitlement  based  on  the  net 
merchantable  sawtimber  volume  under 
such  contracts  as  of  January  1, 1982.  The 
rule  proposed  by  the  Bureau  of  Land 
Management  for  implementing  the  act 
establishes  volume  entitlement  with  the 
current  holder  of  a  contract. 

The  final  rule  thus  provides  that  the 
holders  of  quajifing  contracts,  qualified 
defaulted  contracts,  and  Bureau  of  Land 
Management  qualifying  contracts  as  of 
June  1. 1984.  may  use  the  net 
merchantable  sawtimber  volume  in 
those  contracts  as  of  January  1,  1982.  in 
the  calculation  of  their  volume 
entitlement.  The  practical  effect  of  the 
change  in  date  is  to  grant  volume 
entitlement  to  those  parties  who 
acquired  eligible  contracts  between 
January  1. 1982.  and  June  1. 1984.  The 
proposed  rule  limited  volume 
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entitlement  to  those  entities  holding 
eligible  contracts  as  of  January  1. 1982. 

(ii)  Volume  Exceptions.  Several 
respondents  said  that  it  would  be 
inequitable  to  require  a  purchaser  to  pay 
current  contract  rales  for  the  volume 
necessary  to  reduce  the  volume  elected 
for  buy  out  to  200  million  board  feet. 
They  said  that  the  Government  would 
receive  current  market  value  upon  the 
resale  of  such  timber.  Therefore,  if  a 
purchaser  paid  the  difference  between 
the  current  market  value  rate  and  the 
current  contract  rate  the  Government 
would  ultimately  receive  the  current 
contract  rate.  However,  a  purchaser 
clearly  has  the  option  with  respect  to 
partially  operated  sales  to  harvest 
enough  timber  to  reduce  the  remaining 
volume  to  a  level  within  that  purchaser's 
authorized  buy  out  entitlement  such  that 
no  inequity  need  occur. 

The  Forest  Service  does  not  have  the 
authority  to  waive  the  contractual 
obligations  of  a  purchaser,  except  under 
the  specific  authorizations  of  this  act. 
Therefore  this  aspect  of  the  proposed 
rule  was  not  changed.  This  section  is 
recoded  as  section  223.173  in  the  final 
rule.  I 

Section  223. 1 73    Buy-out  cost. 

(i)  Purchaser's  Loss.  Many 
respondents  wanted  the  formulas  and 
procedures  used  to  calculate  purchaser's 
loss  described  in  more  detail  than 
provided  in  the  proposed  rule. 
Therefore,  a  new  §  223.174 — Purchaser's 
Loss,  is  included  in  the  final  rule.  The 
final  rule  specifies  that  the  Forest 
Service  will  calculate  the  purchaser's 
loss  by  using  a  qualifying  contract's  or 
qualified  defaulted  contract's  remaining 
net  merchantable  sawtimber  volume  as 
of  September  30. 1984.  September  30, 
1984,  was  the  most  recent  timber  sale 
billing  date  (vior  to  the  signing  of  the 
act. 

(ii)  Rates  for  Buy  Out  Costs.  Some 
respondents  were  uncertain  as  to 
whether  the  minimum  buy-out  cost  of 
$10  per  one  thousand  board  feet  applied 
to  each  species  group  within  a  contract 
to  be  bought  out.  to  each  contract  to  be 
bought  out.  or  to  a  purchaser's  total  buy 
out  volume.  Respondents  also  wanted 
clarification  that  sales  could  be  "split" 
across  buy  out  charge  percentages. 
Except  where  a  purchaser's  aggregate 
loss  is  in  excess  of  100  percent  of  that 
purchaser's  net  book  worth,  section 
2(a){3)(A)  of  the  act  establishes  that  the 
buy  out  charge  is  calculated  as  a 
percentage  of  the  contract  overbid  with 
respect  to  specified  volumes,  so  long  as 
it  is  at  least  $10  per  thousand  board  feet. 
The  final  rule  specifies  that  the  SlO  per 
one  thousand  board  feet  minimum  buy 
out  cost  applies  to  each  individual 


contract  to  be  bought  out.  Also,  the 
language  of  the  rule  has  been  modified 
to  make  it  more  evident  that  the  buy  out 
charge  percentages  are  to  be  applied  to 
the  volume  being  returned,  not  to  the 
contracts  involved. 

Section  223. 1 74    Conditions  for  return 
of  timber  sale  contracts. 

[\]  Intent.  Many  respondents 
requested  that  the  buy  out  rule  contain  a 
statement  of  the  Forest  Service  intent  in 
determining  the  conditions  for  return  of 
timber  sale  contracts.  There  were 
several  suggestions  that  the  final  rule 
contain  a  statement  that  a  contract 
would  be  rejected  for  return  only  if  it 
has  been  documented  that 
unworkmanlike  practices  and 
procedures  contrary  to  the  approved 
plan  of  operation  could  not  be  remedied 
without  serious  disadvantage  to  the 
Government. 

The  Forest  Service  fully  supports  the 
objectives  of  the  Act.  These  are;  ".  .  .  to 
retain  jobs,  to  preserve  free  competition, 
to  utilize  the  potential  productive 
capacity  of  plants,  to  preserve  small 
communities  dependent  on  a  single 
economic  sector  to  assure  an  open  and 
competitive  market  for  future  sales  of 
Government  timber,  and  to  lessen  the 
impact  of  unemployment,  .  .  ." 

Return  of  timber  sale  contracts  is  one 
of  the  primary  mechanisms  provided  by 
the  act  to  achieve  these  objectives.  The 
discretion  provided  in  the  act  will  be 
exercised  in  light  of  this  philosophy  and 
the  general  guidance  in  the  Forest 
Service  Manual.  Rejection  of  a  timber 
sale  contract  elected  for  buy  out  shall 
only  occur  if  the  Regional  Forester 
determines  that  the  remaining 
unharvested  portion  is  substantially 
unrepresentative  of  the  original  sale  as  a 
whole  and  that  accepting  the  return  of 
the  contract  would  seriously 
disadvantage  the  Government. 

(ii)  Rejection  of  Contracts.  The  final 
rule  clarifies  that  the  Regional  Forester 
has  the  discretion  to  reject  both 
qualifying  contracts  and  qualified 
defaulted  contracts. 

(iii)  Logical  Stopping  Point.  Several 
respondents  asked  that  more  direction 
be  provided  for  identification  of  logical 
stopping  points,  and  gave  several 
examples  and  suggestions.  However,  it 
appears  that  further  identification  of 
logical  stopping  points  may  unduly 
restrict  reasonable  return  of  some 
partially  harvested  contracts. 
Clarification  of  the  Forest  Service  intent 
and  addition  of  a  dispute  resolution 
provision  meet  much  of  the  concern 
expressed  about  this  topic. 

"The  proposed  rule  provided  for 
purchasers  to  pay  current  market  rates 
for  the  volume  of  felled  timber  lost  to 


deterioration.  The  Forest  Service  would 
establish  the  volume  and  value  of 
deteriorated  timber.  Many  respondents 
said  that  there  should  be  an  opportunity 
for  a  purchaser  to  provide  an 
independent  measurement  of  the 
deterioration  loss  in  the  felled  logs.  The 
final  rule  includes  this  provision.  There 
were  also  requests  that  the  rule  contain 
a  definition  of  current  market  rates.  This 
term  is  now  defined  in  section  223.170  of 
the  final  rule.  Some  timber  sale 
contracts  require  removal  of  certain 
timber  by  specific  priority  removal 
dates.  Failure  to  remove  this  timber  by 
the  specified  date  is  a  contract  breach. 
Questions  arose  as  to  how  a  sale  With 
deteriorating  timber  subject  to  a  priority 
removal  date  could  be  returned.  "The 
final  rule  provides  that  a  logical 
stopping  point  for  a  sale  with  such 
timber  shall  include  removal  of  the 
felled  timber  or  payment  at  current 
contract  rates  for  any  volume  of  felled 
timber  lost  by  deterioration  which  was 
subject  to  a  priority  removal  date. 

Some  respondents  suggested  that 
conditionally  returned  contracts  could 
be  closed  irrespective  of  the  unsealed 
volume  in  mill  decks.  They  proposed 
that  the  Forest  Service  retain  some  of 
the  purchaser's  deposits  on  such  sales 
and  charge  the  purchaser  at  current 
market  rates  as  the  timber  is  scaled. 

Neither  the  act  nor  existing  timber 
sale  contract  provisions  allow  for 
release  of  the  purchaser  or  contract 
closure  before  the  purchaser  pays  for 
the  timber  removed  from  the  sale  area. 
The  Forest  Service  does  not  have  the 
authority  to  charge  less  than  the  current 
contract  rates  for  timber  removed  from 
the  sale  area.  The  final  rule  clarifies 
this. 

(iv)  Notification  of  Conditions.  Many 
commenters  believe  that  a  purchaser 
needs  more  than  10  days  to  submit  a 
revised  buy-out  application  after 
notification  of  the  conditions  which 
must  be  met  for  release  of  a 
conditionally  returned  contract.  The 
final  rule  provides  30  days  for  the 
purchaser  to  submit  a  revised  list  of 
qualifying  contracts  and  qualified 
defaulted  contracts  for  which  buy  out  is 
elected.  As  noted  earlier,  a  purchaser 
may  submit  only  one  amended 
application  for  contract  buy  out  unless 
the  Regional  Forester  determines,  upon 
a  finding  of  good  cause,  that  further 
modification  of  an  application  may  be 
made. 

(v)  Final  Volume  for  Buy-Out  Cost. 
Some  respondents  recommended  that 
when  operations  on  units  within  a 
timber  sale  have  been  restricted  or 
stopped  by  the  Forest  Service  due  to 
environmental,  wildlife,  or  other 
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considerations,  and  it  appears  probable 
that  these  units  will  be  permanently 
withdrawn,  the  volume  contained 
therein  should  be  deleted  from  the  sale 
when  application  for  buy  out  is 
received. 

There  are  contractual  limitations  on 
the  addition  or  deletion  of  timber  in  a 
timber  sale  contract.  The  timber  sale 
contracts  include  provisions  for 
modification  of  these  contracts. 

The  Government  would  not  be 
fulfilling  its  contractual  responsibilities 
if  it  tried  to  enforce  provisions  not  found 
in  the  contract.  Therefore,  the  Forest 
Service  will  use  the  timber  sale 
contract's  designation  of  included 
timoer.  as  modified  prior  to  submission 
oi  the  application  for  contract  buy  out. 
1  the  administr.Ttion  of  the  act. 

.V1.«ny  respondents  believe  that  there 
should  be  some  provision  for  an       ' 
•''dependent  cruise  of  the  remaining 

nbor  in  a  contract.  This  is  because  the 
:.'.'.  sawtimber  volume  on  a  sale  may 
\  <  .  ;.-.im  the  advertised  estimated 
vr.lume.  A  few  respondents  spoke 
against  such  a  cnjise.  In  response,  a  new 
sett. on  223.175 — RemaininR  Net 
Merchantable  Sawtimber  V  olume.  has 
been  added  to  the  final  rule  and 
provides  fcr  such  a  cruise  for  those 
cont.-acs  with  half  or  more  of  the  net 
merchantable  sawtimber  removed. 
'  ';>ua'!y  it  is  d.f.'icult  to  accurately 

nmate  whether  a  sale  includes  more 
or  less  timber  than  originally  advertised 
unless  the  estimate  is  based  on  at  least 
the  h  irve.sts  of  half  of  the  sale  volume. 

|vi)  M^iti-Sdie  Extension  Plans. 
Seve-il  r?spo-.'ients  included  comments 
aho  it  'he  •n'p'^i.-n  policy  for  modification 
of  'if  r^)r-^'  Service  timber  sale 
extension  prnEra.m  (50  FR  458).  Many  of 
thfse  respondents  stressed  the 
importaJice  of  itnowing  the  final 
extersion  policy  as  soon  as  possible  so 
that  they  cc^Id  muke  informed  buy-out 
derisions.  Respondents  also  mentioned 
the  need  to  maintain  a  proportionate 
timber  harvest  under  the  extension 
program  In  addition,  some  respondents 
expressed  concern  if  they  should  have 
to  modify  their  multi-sale  extension  plan 
before  they  had  a.T  opportanity  to 
consider  the  Forest  Service  decisions 
about  their  application  for  contract  buy 
out. 

The  final  nile  contains  §  223  177(g) 
which  specifies  that  if  a  purchaser 
requests  to  buy  out  of  a  contract 
included  in  the  harvest  schedule  of  an 
approved  multi-sale  extension  plan,  the 
purchaser  has  45  days  after  receipt  of 
the  Forest  Service  approval  of  the  buy 
out  application  in  which  to  revise  the 
harvest  schedi^le.  The  purchaser  shall 
delete  the  contracts  approved  for  buy 
out  and  shall  provide  for  proportionate 


harvest  of  the  volume  remaining  in  the 
harvest  schedule.  The  revision  of  the 
harvest  schedule  shall  be  subject  to 
Forest  Service  approval.  The  final  rule 
S  223.171  also  provides  that  if  a 
purchaser  requests  to  buy  out  a  sale  that 
is  in  a  multi-sale  extension  plan  harvest 
schedule,  the  purchaser  s  apphcation  for 
contract  buy  out  shall  include  an 
agreement  to  make  the  needed  harvest 
schedule  revisions. 

The  Forest  Service  policy  for  other 
modifications  of  the  timber  sale 
extension  program  will  soon  be 
published  in  the  Federal  Register. 

Section  223.175    Return  of  contracts. 

(i)  Government  Claims.  The  proposed 
rule  called  for  timely  payment  of  any 
Government  claim  against  the  purchaser 
that  arose  under  the  contract  prior  to  the 
buy  out  before  a  purchaser  could  be 
released  from  a  contract.  Some 
respondents  wanted  clarification  of 
what  consti'iited  such  a  claim.  The  final 
rule  clarifies  the  types  of  claims 
involved  and  specifies  that  a  claim  must 
have  been  asserted  by  the  contracting 
officer  before  this  paragraph  is 
applicable. 

(ii)  Interest  Payments.  The  proposed 
rule  provided  that  contractual 
obligations  on  a  contract  under  which 
harvest  has  not  begun  shall  be  held  in 
ab.jyance  as  of  the  date  the  Regional 
Forester  receives  a  completed  buy  out 
application.  The  abeyance  period  was 
not  available  for  contracts  with  harvest. 
Some  respondents  felt  that  this 
penalized  purchasers  who  had 
performed  some  contract  obligations. 
They  suggested  that  the  abeyance 
period  should  also  apply  to  contracts 
with  harvest. 

The  abeyance  provision  has  been 
extended  to  cover  sales  on  which 
harvest  has  begun  to  include  obligations 
to  make  payment  for  extension  deposits, 
for  removal  schedule  payments  and  for 
damages  due  to  failure  to  cut.  and 
interest  on  such  amounts  due. 

Several  respondents  suggested  that 
interest  accruals  under  Forest  Service 
contracts  to  be  bought  out  should  be 
held  in  abeyance  as  of  January  15. 198.5. 
This  suggestion  was  based  on  section 
2(a)(6)(A)  of  the  act  that  provides  for 
publication  of  final  rules  for  buy  out 
implementation  within  90  days  after 
enactment  of  the  art  (October  16.  1984). 

This  suggestion  is  not  adopted. 
Neither  the  act  nor  the  timber  sale 
contract  authorize  such  an  action. 

(iii)  Performance  Bonds.  Some 
respondents  proposed  that  the 
performance  bond  on  a  conditionally 
returned  contract  should  be  reduced  to 
the  amount  of  liability  sufficient  to 
complete  the  sale  to  a  logical  stopping 


point.  This  proposal  was  not  adopted.  A 
conditionally  returned  contract  could  be 
defaulted  before  it  is  completed  to  a 
logical  stopping  point,  or  the  work 
required  to  reach  a  logical  stopping 
point  may  not  be  completed  in  a 
satisfactory  or  timely  manner  such  that 
tlje  contract  is  not  eligible  for  buy  out. 
The  present  performance  bond  amount 
is  needed  to  protect  the  Government  in 
case  of  such  default  or  in  the  event  buy 
out  of  the  contract  does  not  occur. 

Section  223. 176    Alternate  method  of 
payment. 

(i)  Reasonable  Rates.  The  act 
provides  for  an  alternate  method  of 
paying  buy-out  costs  where  a  purchaser 
is  not  able  to  obtain  sufficient  credit 
elsewhere  at  reasonable  rales  and 
terms.  The  proposed  rule  established 
reasonable  rates  as  those  with.n  4 
percentage  points  above  the  current 
average  market  yield  of  outstanding 
Treasury  obligations  with  remaining 
years  to  maturity  of  5  years.  The  Bureau 
of  Land  Management  set  the  reasonable 
rate  threshold  at  3  percentage  points 
above  the  Treasury  rate. 

Several  respondents  thought  that  a  4 
percentage  point  threshold  was 
unreasonable.  Suggestions  ranged  from 
a  3  percentage  point  threshold  to 
providing  the  alternate  payment  method 
to  almost  all  the  purchasers  who  request 
to  use  it.  In  consideration  of  these 
comments  the  final  rule  establishes  a 
reasonable  rate  threshold  at  3 
percentage  points  above  the  Treasury 
rate. 

A  respondent  expressed  concern  if  the 
rate  for  Government  financing  under  the 
alternate  method  of  payment  should  be 
below  the  rate  prudent  companies  are 
able  to  get  financial  banking  during 
normal  activities.  The  final  rule  provides 
that  a  purchaser  requesting  the  alternate 
method  of  payment  shall  state  whether 
or  not  it  has  recently  had  a  loan 
approved  within  3  percentage  points 
above  the  Treasury  rate. 

(ii)  Payment  Security.  Section ' 
2(a)(3)(E)  of  the  act  requires  that  if  a 
purchaser  chooses  to  pay  the  buy-out 
cost  in  quarterly  payments,  "Payment 
must  be  secured  by  bund,  deposited 
securities  or  other  forms  of  security 
acceptable  to  the  appropriate  Secretary 
in  an  amount  sufficient  to  cover  the 
entire  buy  out  payment." 

Some  of  those  who  commented  stated 
that  the  Forest  Service  should  not  limit 
the  availability  of  the  alternate  payment 
method  by  requiring  a  payment  bond. 
They  pointed  out  that  a  purchaser  who 
cannot  get  credit  at  reasonable  rates 
elsewhere  probably  cannot  get  a  bond 
to  secure  the  buy  out  payment  on  sales 
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bought  out.  These  comments  were  not 
accepted  because  to  do  so  would  be 
contrary  to  law,  as  the  act  specifically 
requires  a  bond  or  other  acceptable 
security.  In  addition,  once  a  contract 
with  no  outstanding  claims  is  closed,  the 
existing  bonds  on  that  contract  will  be 
released. 

Some  respondenH  believe  that  the 
Forest  Service  should  accept  other  types 
of  security  besides  the  surety  bond, 
irrevocable  letter  of  credit  or  securities 
of  the  United  States  specified  in  the 
proposed  rule.  Many  commented  that 
the  act  provides  more  latitude  than 
shown  in  the  proposed  rule. 

Th.-re  are  stringent  requirements  upon 
payment  guarantees  for  debts  to  the 
Government.  Payment  guarantees  have 
been  used  in  Forest  Service  timber  sale 
contracts  for  several  years.  During  this 
period  the  Secretary  of  Agriculture  has 
established  standards  for  acceptable 
payment  guarantees.  These  standards 
were  incorporated  in  the  proposed  rule 
and  the  final  rule  retains  these 
standards  without  change. 

Some  respondents  suggested  that  a 
purchaser  should  be  able  to  reduce  the 
amount  of  a  surety  bond  used  to  secure 
the  alternate  payment  method.  In  their 
view,  the  bond  need  not  be  larger  than 
the  outstanding  balance  of  the  buy-out 
cost.  The  declining  balance  of  the  buy 
out  payment  will  legally  limit  the 
purchaser's  and  surety's  liability. 
Therpfore,  the  act's  requirement  that  the 
bond,  or  other  acceptable  payment 
guarantee  provided  to  secure  the 
promissory  note  be  ".  .  .  in  an  amount 
sufficient  to  cover  tfie  entire  buy  out 
payment"  is  retained  in  the  rule. 

Section  223.177    Credits  against  buy  out 
charges. 

(i)  Purchaser  Credit.  A  large  number 
of  respondents  stated  that  the  buy  out 
program  is  national  in  scope  and. 
therefore,  purchasers  should  be  able  to 
transfer  purchaser  credit  earned  on  road 
construction  to  other  national  forests. 
They  noted  that  the  purchaser  credit 
moved  to  other  national  forests  to  offset 
buy  out  costs  would  not  be  used  for 
timber  payments.  In  addition,  some 
respondents  observed  that  some 
effective  purchaser  credit  could  become 
ineffective  if  there  were  not  enough  but 
out  costs  and  timber  payments  on  the 
same  national  forest  to  use  all  such 
credit. 

The  National  Forest  Roads  and  Trails 
Act.  as  amended.  (16  U.S.C.  532-538) 
restricts  the  transfer  of  effective 
purchaser  credit  to  sales  the  purchaser 
holds  on  the  same  proclaimed  national 
forest.  The  Federal  Timber  Contract 
Payment  Modification  Act  does  not 
provide  increased  authority  for  transfer 


of  effective  purchaser  credit  beyond  that 
presently  available  in  the  National 
Forest  Roads  and  Trails  Act.  Therefore, 
the  final  rule  does  not  accommodate 
movement  of  purchaser  credit  between 
national  forests. 

(iii)  Other  Credits.  Timber  sale 
purchasers  incur  many  expenses  in 
conjunction  with  operations  on  the 
timber  sale  or  in  related  contract 
activities  on  and  adjacent  to  the 
national  forests.  These  expenses  include 
items  such  as  unamortized  balances  in 
cooperative  road-cost-share  agreements 
and  stockpiling  of  crushed  rock  for  road 
maintenance.  There  were  some 
comments  that  these  expenses  be 
available  to  offset  buy-out  costs.  There 
is  no  authority  to  use  these  expenses  as 
offset  to  the  buy-out  costs,  so  the  final 
rule  does  not  permit  such  use. 

Section  223.178    Buy-out  payments. 

Several  respondents  indicated  a 
desire  to  buy  out  their  contracts  as  soon 
as  possible.  However,  many  of  these 
respondents  stressed  the  importance  of 
cash  flow  and  the  advantages,  of 
delaying  the  payment  of  buy-out  costs. 
Many  of  the  timber  sale  purchasers  said 
that  they  would  rather  delay  buy  out 
payments  than  rapidlyvetum  their 
contracts.  They  descnbed  the 
Government  advantages  associated  with 
purchasers  submitting  buy  out 
applications  early  in  the  application 
period,  as  compared  to  the  problems 
that  would  result  if  all  purchasers 
waited  until  the  last  day  to  submit  their 
applications.  They  suggested  that  this 
would  be  enough  consideration  for  the 
Forest  Service  to  delay  billing  for  buy- 
out costs  until  after  the  application 
period  ended.  They  proposed  that  the 
first  Forest  Service  buy-out  cost  billing 
be  30  days  after  the  end  of  the  period  for 
submitting  applications  for  contract  buy 
out. 

There  are  Government  advantages  if 
the  applications  for  contract  buy  out  are 
received  throughout  the  application 
period  instead  of  at  the  last  minute.  In 
addition,  payment  of  buy-out  costs  can 
be  more  equitable  if  there  is  a  single 
payment  date  for  all  purchasers  who 
buy  out  timber  sales.  Therefore,  the  final 
rule  prescribes  that  the  Regional 
Forester  shall  bill  purchasers  for  buy-out 
costs  no  sooner  than  30  calendar  days 
after  the  final  date  for  submitting 
applications  for  contract  buy  out.  The 
billing  will  include  the  estimated  buy- 
out costs  of  the  Forest  Service  contracts 
conditionally  returned  and  those 
returned  in  full  as  estimated  by  the 
Regional  Forester.  The  purchaser  shall 
make  buy  out  payments  to  the  Regional 
Forester  on  or  before  the  60th  calendar 
day  after  the  final  date  for  submitting 


applications  for  contract  buy  out.  Late 
payment  charges'as  prescribed  in  the 
Debt  Collection  Act  of  1982  will  accrue 
as  of  this  date  if  the  Regional  Forester 
has  not  received  the  buy-out  cost 
payment  by  then.  Filing  an  amended  or 
corrected  application  or  a  dispute  will 
not  affect  the  purchaser's  obligation 
under  this  billing.  The  Regional  Forester 
shall  issue  refunds  or  supplemental 
billings  as  necessary  if  the  final  buy  out 
cost  differs  from  the  amount  charged  in 
the  initial  billing.  Under  the  alternate 
method  of  payment  (§  223.179)  the 
promissory  note  and  security  shall  be 
modified  to  correspond  to  the  final  buy- 
out cost  if  this  cost  is  different  from  the 
Regional  Forester's  initial  billing.  As 
specified  in  the  act  and  in  §  223.178(b),  a 
purchaser  cannot  be  released  from  its 
obligations  under  a  contract  to  cut, 
remove,  and  pay  for  timber  until  the  buy 
out  costs  have  been  paid  or  have  been 
arranged  to  be  paid  in  accordance  with 
§  223.179. 

Except  for  specific  changes  made  in 
response  to  comments  as  noted  in  the 
preceding  discussion,  the  final  text  of 
the  rule  is  otherwise  the  same  as  that  of 
the  proposed  rule. 

Implementing  Direction 

The  preamble  of  the  proposed  rule 
included  a  summary  of  proposed 
direction  that  would  be  issued  in 
Chapter  2430  of  the  Forest  Service 
Manual.  This  direction  was  intended  to 
guide  Forest  Service  personnel  in 
implementing  the  buy  out  provisions  of 
the  proposed  rule  if  adopted. 
Respondents  did  not  separate  their 
comments  on  the  proposed  rule  from 
- — those  on  the  proposed  directive. 
Accordingly,  all  comments  received, 
whether  on  the  proposed  rule  or  on  the 
directive  have  been  discussed  in  the 
preceding  section. 

The  final  directive  will  be  modified  to 
reflect  changes  in  the  final  rule.  To 
assist  purchasers  and  other  interested 
parties,  a  summary  of  the  final  directive 
is  printed  as  Appendix  A  to  this 
document. 

Regulatory  Impact 

This  action  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  pursuant  to  Executive  Order 
12291.  The  Assistant  Secretary  for 
Natural  Resources  and  Environment  has 
determined  that  this  regulation  is  not  a 
major  rule.  It  implements  those  portions 
of  the  Federal  Timber  Contract  Payment 
Modification  Act  that  allow  purchasers 
of  Forest  Service  timber  sale  contracts 
to  return  certain  of  these  contracts  to 
the  Secretary  of  Agriculture  upon 
satisfaction  of  specified  conditions  and 


26666  Federal  Register  /  Vol.  50.  No.  124  /  Thursday.  )une  27,  1985  /  Rules  and  Regulations 


payments.  The  Federal  Timber  Contract 
Payment  Modification  Act  is  intended  to 
prevent  a  large  number  of  insolvencies 
among  purchasers  of  federal  timber,  to 
preserve  the  employment  generated  by 
the  forest  products  industry,  and  to 
avoid  financial  disruption  to 
communities  economically  dependent 
upon  the  industry. 

The  only  discretion  available  to  the 
Secretary  is  in  establishing 
administrative  procedures  to  implement 
the  buy  out  provisions  of  the  act.  The 
implementing  procedures  in  this  rule  are 
designed  to  minimize  further  cost  to 
both  the  Government  and  purchasers  by: 

1.  Limiting  procedures  to  those  set 
forth  in  the  act  as  much  as  possible: 

2.  Following  standard  Forest  Service 
contracting  practices  and  procedures 
wherever  possible: 

3.  Providing  cost  effective  methods  for 
administering  the  buy  out  provisions: 
and. 

4.  Minimizing  delay  and  disruption  to 
the  ongoing  timber  management 
program  and  to  purchasers  of  timber 
sales. 

Separate  from  the  provisions  of  the 
act.  the  procedures  implemented  by  this 
rule  will  not  have  an  annual  effect  on 
the  economy  of  SlOO  million  or  more. 
will  not  result  in  major  increases  in 
costs  for  consumers,  individual 
industries.  Federal.  State,  or  local 
Government  agencies  or  geographic 
regions,  and  will  not  have  significant 
adverse  effects  on  the  ability  of  United 
States-based  industries  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets.        ^ 

The  Assistant  Secretary  of  Agriculture 
for  Natural  Resources  and  Environment 
has  also  determined  that  this  rule,  in 
and  of  itself,  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  act  applies 
equally  to  small  and  large  entities  and 
establishes  the  qualifications  and  the 
calculation  of  the  amount  to  be  paid  or 
arrangements  to  be  made  in  order  to  buy 
out  a  Federal  timber  contract. 

Based  on  environmental  analysis,  this 
rule  will  not  significantly  affect  the 
environment.  Therefore,  an 
environmental  impact  statement  has  not 
been  prepared.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507).  the  reporting  and 
recordkeeping  provisions  that  are 
included  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to  the 
procedures  of  5  CFR  1320.  The 
application  for  contract  buy  out  is 
approved  for  use  through  February  29, 
1988.  and  has  been  assigned  OMB 
Control  Number  0596-0092. 


List  of  Subiecta  in  36  CFR  Pari  223 

Exports.  Government  contracts. 
National  forests.  Reporting  and 
recordkeeping  requirements.  Timber. 

PART  223— I  AMENDED! 

For  the  reasons  set  forth  in  the 
preamble.  Part  223  of  Chapter  II,  Title 
36.  Code  of  Federal  Regulations  is 
amended  to  add  a  new  Subpart  E  to 
read  as  follows: 

Subpart  E— Federal  Timber  Contract 
Payment  Modification  Program 

223.170  Definitions. 

223.171  Application  for  conlracfbuy  out. 

223.172  Appro\  ul  of  application  for  contract 
buy  out. 

223.173  Volume  entitlement. 

223.174  Purchaser's  loss. 

223.175  Remaining  net  merchantable 
sdwtimber  volume. 

223  176     Buy-out  cost. 

223.177  Conditions  and  limitations  on  return 
of  timber  sale  contracts. 

223.178  Return  of  contracts. 

223.179  Alternate  method  of  payment. 

223.180  Credits  against  buy-out  charges. 

223.181  Buy-out  payments. 
223.1B2     Disputes. 

Authority:  16  U.S.C.  472a.  16  U.S.C.  618. 

Subpart  E— Federal  Timber  Contract 
Payment  Modification  Program 

§223.170    Definitions. 

The  terms  used  in  this  subpart  have 
the  following  meaning; 

■"Act" — The  Federal  Timber  Contract 
Payment  Modiflcation  Act. 

"Affiliate" — Concerns  are  affiliates  if 
directly  or  indirectly,  (a)  either  one 
controls  or  has  the  power  to  control  the 
other,  or  (b)  one  or  more  third  parties 
controls  or  has  the  power  to  control 
both.  In  determining  whether  or  not 
affiliation  exists,  the  Forest  Service  shall 
consider  all  appropriate  factors, 
including,  but  not  limited  to,  common 
ownership,  common  management,  and 
contractual  relationships.  Concerns 
affiliated  at  any  time  during  the  period 
of  June  1, 1984.  through  September  30, 
1984.  shall  be  considered  affiliated  for 
purposes  of  determining  purchaser's  net 
book  worth  and  volume  entitlement. 
Provided  further,  a  purchaser  forming  an 
affiliate  after  September  30, 1984.  and 
prior  to  the  time  when  the  purchaser 
determined  its  net  book  worth,  shall 
treat  such  organization  as  an  affiliate  for 
purposes  only  of  determining  its  net 
book  worth.  The  Forest  Service  will 
determine  the  effect  of  joint  venture 
agreements  upon  affiliation  on  a  case- 
by-case  basis  based  upon  the  nature  of 
the  relationship  established  by  the  joint 
venture. 


"Bureau  of  Land  Management 
Qualifying  Contract" — Any  Bureau  of 
Land  Management  contract  that 
qualifies  for  a  buy  out  pursuant  to  the 
regulations  of  the  Secretary  of  the 
Interior  issued  to  implement  the  act. 

"Buy-Out  Cost",  "Buy-Out  Charge"— 
The  payment  prescribed  by  section 
223.176  of  this  subpart  for  each  one 
thousand  board  feet,  or  equivalent,  of 
net  merchantable  sawtimber  to  be 
bought  out.  It  does  not  include  any 
payments,  deposits,  claims,  or  costs 
required  by  or  under  the  timber  sale 
contracts  involved  or  payments  for 
deterioration  of  felled  timber  on  the 
ground. 

"Concern" — Any  business  entity 
whether  organized  for  profit  or  not. 
"Concern"  includes  but  is  not  limited  to 
an  individual,  joint  venture,  partnership, 
corporation,  association,  or 
cooperatives. 

"Conditionally  Returned  Contract" — 
An  otherwise  qualified  timber  sale 
contract  under  which  harv'est  or  road 
construction  required  by  the  contract 
has  begun,  but  on  which  either  harvest 
operations  or  road  construction  has  not 
yet  been  completed  to  a  logical  stopping 
point  and  on  which  the  purchaser  must 
complete  specified  requirements  before 
the  contract  can  be  bought  out. 

"Contract  Closure" — 

(a)  Where  the  contracting  officer  has 
asserted  no  contract  claim  prior  to 
Forest  Service  release  of  the  contract 
from  further  obligations  (§  223.178(b)),  or 
where  the  claim  is  for  damages  for 
failure  to  cut:  Execution  of  an  agreement 
by  both  the  contracting  officer  and  the 
holder  of  a  contract  approved  for 
closure  by  the  Regional  Forester 
releasing  both  parties  from  further  rights 
and  obligations  under  that  contract. 

(b)  Where  claim(s)  by  the  Government 
remain  unresolved:  Execution  of  an 
agreement  by  both  the  contracting 
officer  and  the  holder  of  the  contract 
releasing  the  holder  only  from  the 
obligation  to  cut,  remove,  and  pay  for 
timber  and  retaining  all  other  rights  and 
obligations  of  the  contract  until  the 
specified  claim(s)  are  finally  resolved. 

"Contract  Holder" — As  of  a  given 
date,  the  concern  having  the  right  to 
harvest  timber  included  in  a  Forest 
Service  timber  sale  contract  resulting 
from  either  contract  award  or  transfer  of 
the  contract  by  execution  of  an 
approved  third  party  agreement.  The 
contract  holder  as  of  the  date  of  default 
is  the  contract  holder  of  a  qualified 
defaulted  contract. 

'Contracts  On  Which  Harvesting  Has 
Begun" — Any  qualifying  contract  or 
qualified  defaulted  contract  on  which 
the  purchaser  has  initiated  any 
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contractually  controlled  items  requiring 
felling  trees,  road  construction  or  other 
ground  disturbing  activities. 

"Contract  Overbid" — The  difference 
between  the  weighted  average 
advertised  contract  rate  for  the 
remaining  net  merchantable  sawtimber 
volume  under  contract  to  be  bought  out 
and  the  weighted  average  rate  the 
purchaser  bid  for  such  remaining  net 
merchantable  sawtimber  volume. 

"Contracting  Officer" — The 
designated  Forest  Service  officer  with 
authority  to  administer  and  make 
determinations  with  respect  to  a 
particular  timber  sale  contract. 

"Current  Contract  Return" — The 
current  contract  rates  as  defined  and 
specified  in  a  Forest  Service  timber  sale 
contract. 

"Current  Delivered  Log  Cost" — The 
Forest  Service  of  Bureau  of  Land 
Management  estimate  (developed  to 
determine  the  purchaser's  loss  on  a 
timber  sale)  of  the  cost,  including 
payment  at  current  contact  rates,  to  a 
purchaser  of  average  efficiency  to 
produce  and  deliver  net  merchantable 
sawtimber  logs  from  that  sale. 

"Current  Delivered  Log  Value" — The 
Forest  Service  or  Bureau  of  Land 
Management  estimate  (developed  in 
order  to  determine  a  purchaser's  loss  on 
a  timber  sale)  of  the  value  of  delivered 
net  merchantable  sawtimber  logs  from 
that  sale. 

"Current  Market  Rate" — The  average 
rate  bid  by  species  for  National  Forest 
timber  in  the  applicable  appraisal  zone 
during  the  period  October  1, 1984, 
through  March  31. 1985. 

"Defaulted  Contract" — An 
uncompleted  Forest  Service  timber  sale 
contract  that  has  expired,  or  has  been 
abandoned  or  repudiated  by  the 
purchaser,  or  has  been  cancelled  by  the 
Forest  Service  pursuant  to  a  breach  of 
the  contract  by  the  purchaser.  The  date 
of  default  in  such  circumstances  is  the 
date  of  expiration,  abandonment, 
repudiation  or  cancellation,  as 
applicable. 

"Effective  Purchaser  Credit" — 
Unused,  earned  purchaser  credit  that 
does  not  exceed  "Current  Contract 
Value"  minus  "Base  Rate  Value"  as 
defined  in  Forest  Service  timber  sale 
contracts. 

"Independent  Certified  Public 
Accountant" — An  individual, 
professional  corporation,  or  partnership 
of  individuals,  licensed  under  State  law 
to  render  an  opinion  as  to  whether 
financial  statements  have  been 
presented  fairly  in  conformity  with 
generally  accepted  accounting 
principles,  and  not  an  employee  of  the 
applicant  or  of  an  affiliate  of  the 
applicant. 


"Logical  Stopping  Point" — The  point 
of  accomplishment,  as  determined  by 
the  Regional  Forester  after  contracting 
officer's  consultation  with  the 
purchaser,  to  which  a  purchaser  must 
timely  complete  contractually  required 
work.  Such  point  shall,  as  determined  by 
the  Forest  Service,  include  removal  of 
felled  timber  at  current  contract  rates  or 
payment  for  deterioration  of  felled 
timber  at  current  market  rates  if  the 
felled  timber  is  not  subject  to  a  priority 
removal  date,  or  payment  for  the  felled 
timber  lost  to  deterioration  at  current 
contract  rates  if  the  timber  is  subject  to 
a  priority  removal  date. 

"Net  Book  Worth"— The  excess  of 
assets  (using  historical  cost-basis 
accounting  principles)  over  liabilities,  as 
determined  using  generally  accepted 
accounting  principles  consistently 
applied.  For  a  corporation,  net  book 
worth  represent  the  shareholders' 
equity.  For  a  partnership,  net  book 
worth  represents  the  sum  of  the 
partners'  capital  accounts.  For  a 
proprietorship,  net  book  worth 
represents  the  owner's  proprietorship 
account  for  that  business  concern.  The 
worth  so  determined  shall  be  adjusted  if 
necessary  so  as  to  eliminate  any 
anticipated  losses  or  gains  on  any 
outstanding,  uncut  Federal  timber  sale 
contract.  For  a  purchaser  with  affiliates, 
net  book  worth  shall  be  aggregated  for 
that  purchaser  and  its  affiliates. 

"Net  Merchantable  Sawtimber" — That 
volume  of  timber  included  in  Forest 
Service  timber  sales  generally 
characterized  as  "logs  "  or  "sawlogs"  or 
following  normal  Regional  practices  and 
meeting  the  utilization  standards  stated 
in  provisions  A-2,  AT-2,  or  2  of  Forest 
Service  timber  sale  contracts.  Cull  logs, 
pulpwnod,  and  the  other  materials  hsted 
in  provisions  A-2,  AT-2,  or  2,  or 
otherwise  designated  for  removal,  that 
are  not  characterized  as  "logs"  or 
"sawlogs"  are  not  net  merchantable 
sawtimber. 

"Purchaser" — A  contract  holder  of 
either  (a)  a  qualifying  contract;  (b)  a 
qualified  defaulted  coKtract;  or  (c)  a 
Bureau  of  Land  Management  qualifying 
contract. 

"Purchaser  Credit " — The  credit 
earned  pursuant  to  a  Forest  Service 
timber  sale  contract  for  construction  of 
specified  roads  or  as  otherwise  provided 
in  such  contracts. 

"Purchaser's  Aggregate  Loss" — The 
result  of  aggregating  the  purchaser's 
loss,  whether  negative  or  positive,  on  all 
the  qualifying  contracts,  qualified 
defaulted  contracts  and  Bureau  of  Land 
Management  qualifying  contracts  held 
by  the  purchaser  and  affiliates  on  June 
1. 1984. 


"Purchaser'jTtiBSs" — The  result  of 
subtractmg  thie  cuWnt  delivered  log 
value  from  tne  current  delivered  log  cost 
on  the  volume  of  net  merchantable 
sawtimber,  as  of  September  30, 1984,  on 
a  qualifying  pontract.  qualifipd^defaulted 
contract,  or  i 
Management  quslilyintLodntract  held  by 
the  purchaser  on  June  1, 1984. 

"Qualified  Defaulted  Contract" — An 
otherwise  qualifying  contract  which  was 
defaulted  after  January  1. 1981.  and 
which,  regardless  of  whether  timber  in 
the  contract  has  been  resold,  meets  the 
following  conditions: 

(a)  Settlement  for  damages  has  not 
been  reached  between  the  purchaser 
and  the  United  States. 

(b)  The  purchaser's  aggregate  loss  as 
determined  under  these  rules  exceeds  50 
percent  of  the  purchaser's  net  book 
worth. 

"Qualifying  Contract" — A  Forest 
Service  timber  sale  contract,  containing 
net  merchantable  sawtimber  volume, 
bid  prior  to  January  1, 1982,  for  an 
original  contract  period  of  10  years  or 
less,  and  which  was  held  by  the 
requesting  purchaser  on  June  1, 1984. 
Only  for  purposes  of  buying  out  a 
contract,  the  contract  must  also  be 
currently  held  by  the  requesting 
purchaser. 

"Remaining  Net  Merchantable 
Sawtimber  Volume" — The  volume  of  net 
merchantable  sawtimber  which  has  not 
been  removed  from  the  sale  area  under 
a  timber  sale  contract  as  of  a  given  date. 

"Residual  Value  Appraisal" — A 
procedure  used  to  determine  fair  market 
value  of  national  forest  system  timber 
by  subtracting  the  anticipated 
production  costs  of  an  operator  of 
average  efficiency  from  the  selling 
values  of  products  normally 
manufactured  from  the  timber  to  be 
sold. 

"Special  Report" — A  report  prepared 
by  an  independent  certified  public 
accountant  in  a  format  prescribed  by  the 
Forest  Service. 

"Transaction  Evidence  Appraisal" — A 
procedure  used  to  determine  fair  market 
value  of  national  forest  system  timber 
by  comparing  a  prospective  timber  sale 
with  previously  sold  sales  of  similar 
timber  and  the  values  bid  for  these 
sales. 

"Volume  Entitlement" — The  aggregate 
volume  of  Bureau  of  Land  Management 
and  Forest  Service  net  merchantable 
sawtimber  that  may  be  bought  out  under 
the  act. 

§  223. 1 7 1     Application  for  contract  buy  out. 

(a)  Application.  Within  90  days  of 
final  pubhcation  of  these  rules  any 
purchaser  wishing  to  apply  for  contract 
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buy  out  shall  fully  and  accurately 
provide  all  of  the  following  information 
on  a  form  provided  by  the  Forest  Service 
to  the  Regional  Forester  of  the  Region  in 
which  the  purchaser  elects  to  buy  out 
the  greatest  volume  of  national  forest 
timber 

(1)  Names  and  addresses  of  all 
affiliates,  except  that  a  purchaser 
electing  not  to  provide  net  book  worth 
does  not  need  to  list  affiliates  who  do 
not  purchase  Federal  timber. 

(2)  A  list  of  all  qualifying  contracts. 
qualiPied  defaulted  contracts  and  Bureau 
of  Land  Management  qualifying 
contracts  held  by  the  purchaser  and  its 
affiliates  on  June  1,  1984.  except  that  the 
list  of  such  contracts  provided  by  a 
purchaser  electing  not  to  provide  net 
book  worth  does  not  need  to  include 
more  than  400  million  board  feet  of  net 
merchantable  sawtimber.  This  list  shall 
include  the  timber  sale  name,  contract 
number,  bid  date,  and  the  purchasers 
estimate  of  remaining  net  merchantable 
sawtimber  volume  on  January  1. 1982. 
September  30. 1984.  and  on  the  date  of 
application  for  contract  buy  out.  The 
purchaser  shall  designate  those  sales 
that  the  purchaser  held  on  June  1. 1984. 
and  on  the  date  of  application  for 
contract  buy  out  that  are  requested  to  be 
bought  out.  The  sum  of  the  net 
merchantable  sawtimber  volume 
requested  to  be  bought  out  by  the 
purchaser  and  the  net  merchantable 
sawtimber  volume  requested  to  be 
boujjht  out  by  affiliates  of  the  purchaser 
shall  be  within  the  affiliates'  combined 
volume  entitlement.  Purchasers  whose 
buy-out  cost  is  believed  to  be  at  the 
rates  specified  in  $  223.176(a)(3)  shall 
indicate  the  buy-out  cost  rate  or  rates 
believed  applicable  to  each  contract  or 
volume  under  the  contract  to  be  bought 
out.  whichever  is  applicable. 

(3)  If  purchaser  is  in  bankruptcy, 
evidence  of  approval  by  the  bankruptcy 
court  presiding  over  purchaser's 
bankruptcy  of  the  application,  or  any 
revisions  to  that  application,  and  of  the 
method  of  payment  of  the  buy-out  cost. 

(4)  If  the  purchaser  requests  buy  out  of 
a  timber  sale  which  is  subject  to  an 
assignment  in  trust,  evidence  of  the 
assignee's  approval  of  the  application, 
and/or  any  revision  thereof. 

(5)  If  the  purchaser  requests  to  reduce 
the  total  volume  in  contracts  requested 
to  be  bought  out  to  200  million  board 
feet  pursuant  to  9  223.173(d)(2). 
information  on  the  timber  to  be 
purchased  under  a  specified  contract. 

(6)  If  a  purchaser  requests  to  buy  out 
of  a  sale  that  is  included  in  the  harvest 
schedule  of  an  approved  multi-sale 
extension  plan,  an  agreement  that  the 
purchaser  will  revise  that  harvest 
schedule  to  delete  the  contracts 


approved  for  return,  and  to  provide  for 
proportionate  harvest  of  the  volume 
remaining  in  the  harvest  schedule:  and 
that  the  purchaser  shall  make  this 
revision  within  45  days  of  receipt  of  the 
Forest  Service  approval  of  its 
application  for  contract  buy  out.  The 
revision  shall  be  subject  to  Forest 
Service  approval. 

(b)  Election  to  provide  net  book 
worth.  A  purchaser  electing  to  qualify 
for  a  buy-out  cost  other  than  the 
amounts  specified  in  §  223.176(a)(3),  or 
to  include  a  defaulted  contract  for 
calculation  of  volume  entitlement,  or  to 
return  a  defaulted  contract  shall 
establish  the  combined  net  book  worth 
of  it  and  its  affiliates.  Net  book  worth 
for  purchasers  or  their  affiliates  which 
are  publicly  held  corporations  shall  be 
as  of  the  date  of  their  most  recent 
annual  report  filed  prior  to  publication 
of  this  rule  on  Form  10-K  with  the 
Securities  and  Exchange  Commission. 
Net  book  worth  for  purchasers  or  their 
affiliates  which  are  not  publicly  held 
corporations  shall  be  as  of  the 
purchaser's  or  affiliate's  most  recent 
fiscal  year  end  for  which  a  financial 
statement  has  been  prepared  prior  to 
publication  of  this  rule  and  be  of  a  date 
of  no  more  than  15  months  prior  to  the 
date  of  purchaser's  application  for 
contract  buy  out.  A  purchaser  shall 
submit  the  following  net  book  worth 
supporting  data  as  part  of  its  application 
for  contract  buy  out: 

(1)  A  statement  of  net  book  worth  in  a 
format  prescribed  by  the  Forest  Service, 

(2)  A  special  report  covering  the 
determination  of  net  book  worth  for  the 
purchaser  and  its  affiliates  mad'  by  an 
independent  certified  public  accountant 
reported  in  a  format  acceptable  to  the 
Forest  Service. 

(3)  (i)  For  purchasers  or  their  affiliates 
that  are  publicly  held  corporations,  a 
copy  of  the  most  recent  annual  reports, 
prior  to  the  publication  of  this  rule,  filed 
on  Form  10-K  with  the  Securities  and 
Exchange  Commission. 

(ii)  For  purchasers  or  their  affiliates 
which  are  not  publicly  held 
corporations,  a  copy  of  the  most  recent 
fiscal  year  end  for  which  a  financial 
statement  has  been  prepared  prior  to  the 
publication  of  this  rule,  balance  sheets 
along  with  any  accompanying  footnotes, 
reviewed  or  audited  by  the  independent 
certified  public  accountant  referred  to  in 
preceding  paragraph  (b)(2)  of  this 
section.  All  balance  sheets  submitted 
under  this  paragraph  shall  have  been 
prepared  and  dated  no  more  than  15 
months  prior  to  the  date  of  purchaser's 
application  for  contract  buy  out. 

(4)  The  name,  address,  and  telephone 
number  of  the  independent  certified 


public  fccountant(s)  that  determined  the 
net  book  worth(8). 

(5)  An  agreement  that  the  purchaser 
(i)  will  retain  for  3  years  from  the  date  of 
purchaser's  application  for  contract  buy 
out  the  accounting  records  used  to 
develop  its  financial  statements  for  the 
determination  of  net  book  worth, 
including  the  independent  certified 
public  accountant's  audit  or  review 
reports  that  are  associated  with  the 
balance  sheets  used  in  determining  net 
book  worth,  and  (ii)  will  make  such 
information  available,  upon  request,  for 
verification  by  authorized 
respresentatives  of  the  U.S. 
Government. 

(6)  A  statement  signed  by  the 
purchaser  or.  in  the  case  of  a  corporate 
purchaser,  by  its  chief  executive  officer, 
certifying  under  penalty  of  18  U.S.C. 
1001  that  the  information  provided  in 
support  of  the  determination  of  net  book 
worth  is  complete  and  accurate. 

(7)  Where  a  purchaser  has  filed  for 
bankruptcy  and  can  demonstrate  to  the 
satisfaction  of  the  Regional  Forester  that 
it  cannot  provide  financial  statements  as 
set  forth  above,  the  purchaser  may 
submit  a  notarized  copy  of  the 
documentation  or  financial  statements 
required  by  and  used  in  the  bankruptcy 
proceedings  to  establsih  the  purchaser's 
net  book  worth. 

(c)  Additional  information.  At  Forest 
Service  request,  the  purchaser  must 
provijie  clarification  of  information 
submitted  in  the  application  for  contract 
buy  out. 

(Information  collection  requirements  have 
been  by  the  Office  of  Management  and 
Budjjet  under  control  numtier  0596-0092) 

§  223. 1 72    Approval  of  application  for 
contract  buy  out 

(a)  Regional  Forester  review.  The 
Regional  Forester  to  whom  the 
application  for  contract  buy  out  is 
submitted  shall  determine  (1)  the 
qualifications  of  contracts  listed.  (2) 
volume  entitlement,  (3)  purchaser's  loss 
on  each  qualifying  contract  and  on  each 
qualified  defaulted  contract,  (4) 
purchaser's  aggregate  loss,  (5)  remaining 
net  merchantable  sawtimber  volume 
applicable  to  the  buy-out  program.  (6). 
total  buy-out  cost,  and  (7)  the  conditions 
and  limitations  on  the  return  of 
qualifying  contracts  and  qualified 
defaulted  contracts.  The  Regional 
Forester  shall  notify  the  purchaser  of 
these  determinations. 

(b)  Amended  application  for  contract 
buy  out.  (1)  A  purchaser  may  submit  an 
amended  application  for  contract  buy 
out  within  30  days  after  receipt  of 
notification  of: 
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(i)  The  Regiondl  Forester's 
determinalion  that  a  contract  elected  for 
buy  out  is  not  a  qualifying  contract,  is 
not  a  qualified  defaulted  contract,  or. 
except  for  rejection  of  a  conditionally 
leturned  contract  for  failure  to  timely 
complete  contract  obligations  to  a 
logical  stopping  point,  is  ineligible  to  be 
a  conditionally  relumed  contract; 

(ii)  The  Bureau  of  land  Management's 
determination  of  the  conditions,  if  any, 
that  must  be  met  for  a  conditionally 
returned  contract  to  be  accepted  for  buy 
out. 

(ill)  The  Regional  Forester's 
determination  of  the  conditions,  if  any, 
that  must  be  met  for  a  conditionally 
returned  contract  to  be  accepted  for  buy 
out. 

(2)  Rejection  of  a  conditionally 
returned  contract  for  failure  to  timely 
complete  contract  obligations  to  a 
logii  a1  stopping  point  is  not  a  basis  for 
an  amendiL'd  application  for  contract  buy 
out.  If  a  purchaser  wishes  to  amend  its 
Forest  Service  application  for  contract 
buy  out  in  response  to  Bureau  of  Land 
Management  notification,  the  purchaser 
must  submit  a  copy  of  the  Bureau  of 
Land  Management's  notification  with  its 
amended  application. 

(3)  A  purchaser  may  submit  only  one 
amended  application  for  contract  buy 
out  unless  the  Regional  Forester 
determines  that  good  cause  exists  and 
the  reason(s)  for  further  modification  of 
the  application  was  not  reasonably 
foreseeable. 

(c)  Application  approval.  The 
Regional  Forester  will  approve  an 
application  for  contract  buy  but  upon 
the  determination  that: 

(1)  The  contracts  u»ed  for  calculation 
of  volume  entitlement,  purchaser's  loss 
and  the  request  for  buy  out  are 
qualifying  contracts,  qualified  defaulted 
contracts,  or  Bureau  of  Land 
Management  qualifying  contracts,  that 
meet  the  applicable  requirements 
established  by  these  regulations; 

(2)  The  volume  of  net  merchantable 
sawtimber  requested  for  buy  out  does 
not  exceed  the  purchaser's  and 
affiliates'  volume  entitlement;  and. 

(3)  The  information  contained  in  the 
application  for  contract  buy  out  appears 
accurate  and  complete. 

§  223.173    Votume  entWement. 

(a)  Basis  for  entitlement.  The  Regional 
Forester  shall  calculate  volume 
entitlement  based  on  the  remaining  net 
merchantable  sawtimber  volume,  as  of 
January  1. 1982,  in  otherwise  quahfying 
contracts,  qualified  defaulted  contracts, 
and  Bureau  of  Land  Management 
qualifying  contracts  held  by  the 
purchaser  and  its  affiliates  on  June  1. 
1984.  For  purposes  of  determining 


volume  entitlement,  the  concern  holding 
the  contract  as  of  June  1, 1984,  need  not 
be  the  same  party  holding  the  contract 
as  of  January  1, 1982. 

(b)  Holders  of  more  than  27.3  million 
board  feet.  A  purchaser  and  its 
affiliate(s)  holding  qualifying  contracts, 
qualified  defaulted  contracts,  or  Bureau 
of  Land  Management  qualifying 
contracts  on  June  1, 1984,  with  a  total 
volume,  as  of  January  1. 1982,  of  more 
than  27.3  million  board  feet  of  net 
merchantable  sawtimber  are  entitled  to 
buy  out  up  to  55  percent  of  the  net 
merchantable  sawtimber  volume  up  to  a 
maximum  of  200  million  board  feet. 

(c)  Holders  of  27.3  million  board  feet 
or  less.  A  purchaser  and  its  affiliate(s) 
holding  qualifying  contracts,  qualified 
defaulted  contracts,  or  Bureau  of  Land 
Management  qualifying  contracts  on 
June  1, 1984.  with  a  total  volume,  as  of 
January  1, 1982,  of  27.3  million  board 
feet  or  less  of  net  merchantable 
sawtimber  are  entitled  to  buy  out  up  to 
15  million  board  feet  of  the  net 
merchantable  sawtimber  volume  or  one 
contract  which  includes  such  net 
merchantable  sawtimber,  whichever  is 
greater  in  volume. 

(d)  Volume  exceptions.  (1)  Provided 
the  maximum  volume  of  200  million 
board  feet  is  not  exceeded,  the 
percentage  limitation  of  paragraph  (b)  of 
this  section  or  the  volume  limitation  of 
paragraph  (c)  of  this  section  may  be 
exceeded  by  a  volume  amount  no 
greater  than  the  volume  of  the  smallest 
volume  contract  requested  for  buy  out 
by  the  purchaser  and  its  affiliates  only 
where  a  purchaser  and  its  affiliatcfs) 
could  not  otherwise  attain  the 
percentage  or  volume  entitlement, 

(2)  If  a  purchaser  and  its  affiliate(s) 
cannot  otherwise  attain  the  full  volume 
eligible  for  buy  out,  a  purchaser  may 
reduce  the  volume  of  a  qualifying 
contract  under  which  harvest  has  begun 
by  renio\  ing  and  paying  for  at  current 
contract  rates,  or  by  paying  current 
contract  rates  under  the  contract,  for  so 
much  of  the  volume  in  the  contract  as 
would  cause  the  total  volume  being 
bought  out  by  the  purchaser  and  its 
affiliates  to  exceed  200  million  board 
feet  of  net  merchantable  sawtimber.  The 
purchaser  must  indicate  on  its 
application  the  sale  on  which  this  option 
will  be  exercised  and  whether  the 
conditional  return  of  this  sale  will  be 
based  on  removal  and  payment,  or  just 
payment  for  the  excess  volume.  If 
purchaser  removes  timber  to  reduce 
volume  below  200  million  board  feet, 
such  operations  must  be  brought  to  a 
logical  stopping  point. 


§  223. 1 74    PurctUMer's  loss. 

(a)  Data  to  be  used.  To  calculate  a 
purchaser's  loss  per  unit  of  volume  on  a 
contract,  the  Regional  Forester  will  use 
information  from  the  most  recent  Forest 
Service  appraisal  of  that  qualifying 
contract  or  qualified  defaulted  contract, 
updated  to  the  Forest  Service  appraisal 
data  effective  on  October  16. 1984. 

(b)  Calculation  with  residual  value 
appraisals.  The  Forest  Service  will 
calculate  the  current  delivered  log  cost 
of  the  net  merchantable  sawtimber  in  a 
qualifying  contract  or  qualified 
defaulted  contract  by  adding  the 
updated  appraised  logging  costs  to  the 
current  contract  rates  for  such  timber 
and  then  multiplying  that  sum  by  the 
remaining  net  merchantable  sawtimber 
volume  on  that  contract  as  of  September 
30. 1984.  The  current  delivered  log  value 
of  such  a  contract  will  be  calculated  by 
subtracting  the  updated  appraised 
manufacturing  costs,  and  their 
associated  profit  and  risk  allowances, 
from  the  updated  appraised  selling 
values  and  then  multiplying  that  result 
by  the  remaining  net  merchantable 
sawtimber  volume  on  that  contract  as  of 
September  30. 1984. 

(c)  Calculation  with  transaction 
evidence  appraisals.  The  current 
delivered  log  cost  is  the  product  of  the 
current  contract  rates  and  the  remaining 
net  merchantable  sawtimber  volume  on 
that  contract  as  of  September  30. 1984. 
The  current  delivered  log  value  is  the 
product  of  the  updated  appraised  value 
and  the  remaining  net  merchantable 
sawtimber  volume  on  that  contract  as  of 
September  30. 1984. 

(d)  Bureau  of  Land  Management 
qualifying  contracts.  The  Regional 
Forester  to  whom  the  application  for 
contract  buy  out  is  submitted  will  obtain 
the  Bureau  of  Land  Management 
authorized  officer's  determination  of  the 
purchaser's  loss  or  gain  on  any  Bureau 
of  Land  Management  qualifying 
contracts  included  in  the  application  for 
contract  buy  out.  This  loss  or  gain  shall 
be  added  to  the  purchaser's  total  loss  or 
gain  on  Forest  Ser\'ice  sales  to 
determine  purchaser's  aggregate  loss. 

§  223.175    Remaining  net  merchantable 
sawtimber  volume'. 

(a)  Responsibility.  The  contracting 
officer  will  estimate  the  remaining  net 
merchantable  sawtimber  volume  on  a 
qualifying  contract  or  qualified 
defaulted  contract  on  each  applicable 
date  specified  in  this  subpart  and 
provide  this  information  to  the  Regional 
Forester  to  whom  an  application  for  buy 
out  has  been  submitted.  The  Regional 
Forester  will  confirm  these  volume 
estimates  for  use  in  calculations 
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associated  with  determining  volume 
entitlement,  volume  to  be  bought  out. 
and  purchaser's  buy-out  cost. 

(b)  Contracts  with  /ess  than  one-half 
the  net  merchantable  saw  timber  volume 
removed.  If  less  than  one-half  of  the 
advertised  net  merchantable  sawtimber 
volume,  as  adjusted  by  any  contract 
modification,  on  a  qualifying  contract  or 
qualified  defaulted  contract  has  been 
removed,  the  remaining  net 
merchantable  sawtimber  volume  will  be 
calculated  by  subtracting  the  net 
merchantable  sawtimber  volume 
removed  as  of  the  specified  date  from 
the  advertised  volume,  as  adjusted  by 
any  subsequent  contract  modification,  of 
such  timber. 

(c)  Contracts  with  one-half  or  more  of 
the  net  merchantable  sawtimber 
removed  If  one-half  or  more  of  the 
advertised  net  merchantable  sawtimber 
volume,  as  adjusted  by  any  contract 
modification,  on  a  qualifying  contract  or 
qualified  defaulted  contract  has  been 
removed  as  of  the  specified  date,  the 
contracting  officer  will  estimate  the 
remaining  net  merchantable  sawtimber 
volume.  The  contracting  officer  will  fully 
document  the  basis  for  any  volume 
estimate  different  from  that  derived  by 
the  procedure  described  in  paragraph 
(b)  of  this  section.  If  the  purchaser 
disagrees  with  the  contracting  officer's 
estimate  of  remaining  net  merchantable 
sawtimber  volume,  the  purchaser,  at  its 
expense,  may  have  the  remaining 
volume  estimated  by  an  independent 
qualified  party  acceptable  to  the 
contracting  officer,  using  methods 
acceptable  to  the  contracting  officer. 
Upon  verification  and  agreement  by  the 
contracting  officer,  the  independent 
party's  estimate  of  remaining  net 
merchantable  sawtimber  volume  will 
then  be  submitted  to  the  Regional 
Forester  for  use  associated  with 
determining  volume  entitlement  and 
purchaser's  buy-out  cost.  If  the 
contracting  officer  does  not  agree  with 
the  independent  party's  estimate  of 
remaning  net  merchantable  sawtimber 
volume,  the  contracting  officer  will 
document  the  reasons.  The  contracting 
officer  will  send  the  independent  part's 
estimate,  the  contracting  officer's 
estimate  of  the  remaining  volume,  and 
the  reasons  for  not  agreeing  to  the 
independent  estimate  to  the  Regional 
Forester  for  use  in  determining  the 
remaining  volume. 

§223.178    Buy-out  cost 

(a)  Calculation  with  net  book  worth. 
The  buy-out  cost  shall  be  calculated  as 
follows: 

(1)  If  a  purchaser's  aggregate  loss 
exceeds  100  percent  of  its  net  book 
worth,  the  buy-out  cost  shall  be  $10  for 


each  thousand  board  feet  of  currently 
held  volume  to  be  bought  out: 

(2)  If  a  purchaser's  aggregate  loss  is  in 
excess  of  50  percent  up  to  100  percent  of 
net  book  worth,  the  buy-out  cost  for 
each  thousand  board  feet  of  currently 
held  volume  to  be  bought  out  shall  be 
either  equal  to  10  percent  of  the  contract 
overbid  for  each  contract  bought  out,  or 
$10.  whichever  is  more:  ! 

(3)  If  a  purchaser's  aggregate  loss  is  50 
percent  or  less  of  net  book  worth,  the 
buy-out  cost  shall  be  determined  on  the 
basis  of  percentages  in  25  million  board 
feet  increments  according  to  the 
following  scale: 

(i)  For  the  first  125  million  board  feet, 
the  buy-out  cost  for  each  thousand 
board  feet  of  currently  held  volume  to 
be  bought  out  shall  be  either  equal  to  15 
percent  of  the  contract  overbid  for  each 
contract  bought  out.  or  $10,  whichever  is 
more; 

(ii)  For  any  amount  above  125  million 
board  feet,  up  to  150  million  board  feet, 
the  buy-out  cost  for  each  thousand 
board  feet  of  currently  held  volume  to 
be  bought  out  shall  be  either  equal  to  20 
percent  of  the  contract  overbid  for  each 
contract  bought  out.  or  $10,  whichever  is 
more; 

(iii)  For  any  amount  above  150  million 
board  feet,  up  to  175  million  board  feet, 
the  buy-out  cost  for  each  thousand 
board  feet  of  currently  held  volume  to 
be  bought  out  shall  be  either  equal  to  25 
percent  of  the  contract  overbid  for  each 
contract  bought  out.  or  $10.  whichever  is 
more;  and. 

(iv)  For  any  amount  above  175  million 
board  feet,  up  to  200  million  board  feet, 
the  buy-out  cost  for  each  thousand 
board  feet  of  currently  held  volume  to 
be  bought  out  shall  be  either  equal  to  30 
percent  of  the  contract  overbid  for  each 
contract  bought  out.  or  $10.  whichever  is 
more; 

(4)  A  Regional  Forester  may  divide  a 
contract  into  parts  and  apply  a  different 
buy-out  cost  to  each  part  if  this  is 
necessary  to  comply  with  the  25  million 
board  feet  increments  in  paragraph 
(a)(3)  of  this  section. 

(b)  Calculation  without  net  book 
worth.  If  a  purchaser  and  its  affiliates 
elect  not  to  supply  the  net  book  worth 
information  required  in  section 
223.171(b).  the  applicable  buy  out  cost 
shall  be^alculated  in  the  same 
increments  and  percentages  as 
prescribed  in  paragraphs  (a)(3)(i)-(iv)  of 
this  section. 

§  223.177    Conditions  and  limitations  on 
return  of  timber  sale  contracts. 

(a)  Contracts  on  which  no  harvesting 
has  begun.  A  contract  on  which  no 
harvesting  has  begun  and  which  is  to  be 


bought  out  pursuant  to  this  subpart  shall 
be  returned  in  full. 

(b)  Contracts  on  which  harvesting  has 
begun.  For  contracts  on  which 
harvesting  has  begun  and  which  are 
requested  to  be  bought  out  pursuant  to 
this  subpart,  the  Regional  Forester  has 
the  discretion  (1)  to  conditionally  accept 
return  of  the  contract  contingent  upon 
the  purcha.ser  completing  specified 
contractual  operations,  including  work 
on  roads,  to  logical  stopping  points  prior 
to  the  contract  being  eligible  for  buy  out, 

(2)  to  accept  the  contract  for  return  after 
determining  no  additional  work  is 
necessary  to  complete  specified 
contractual  obligations,  including  work 
on  roads,  to  logical  stopping  points,  or 

(3)  to  reject  return  of  the  contract 
because  the  remaining  unharvested 
volume  is  substantially  unrepresentative 
of  the  original  sale  as  a  whole  in  terms 
of  species,  logging  methods,  or  other 
appropriate  criteria  and  accepting  the 
return  of  such  a  contract  would 
seriously  disadvantage  the  Government. 
The  Regional  Forester  shall  document 
the  determination  as  to  whether  or  not 
the  unharvested  volume  is  substantially 
representative  or  unrepresentative  of 
the  original  sale  as  a  whole,  and 
whether  or  not.  if  unrepresentative, 
return  of  the  contract  would  seriously 
disadvantage  the  Government. 

(c)  Logical  stopping  point.  The  Forest 
Service  will  accept  a  conditionally 
returned  contract  for  buy  out  only  after 
the  purchaser  has  completed  contractual 
obligations  for  the  units  on  which 
harvest  has  begun,  including  road 
construction,  to  logical  stopping  points. 
The  purchase  shall  return  in  full  cutting 
units  on  which  harvest  has  not  begun.  A 
logical  stopping  point  shall  include 
payment  at  current  contract  rates  and 
applicable  charges,  including  interest 
due  on  charges  and  deferred  payments, 
for  all  material  included  in  the  timber 
sale  contract  that  is  removed  from  the 
sale  area  by  the  purchaser.  A  logical 
stopping  point  shall  also  include 
removal  of  any  felled  timber  on  the 
ground  or  payment  at  current  contract 
rates  for  the  volume  of  any  such  timber 
lost  by  deterioration  which  was  subject 
to  a  priority  removal  requirement. 
Payment  for  the  volume  of  other  felled 
timber  lost  by  deterioration  shall  be  at 
current  market  rates  and  payment  shall 
be  in  addition  to  payment  of  the  normal 
buy-out  cost  which  includes  payment  for 
the  entire  volume  to  be  bought  out, 
including  the  volume  lost  by 
deterioration.  The  Forest  Service  will 
establish  the  volume  of  felled  timber  on 
the  ground  and  the  volume  of  the 
deteriorated  timber.  If  the  purchaser 
disagrees  with  the  Forest  Service's 


Federal  Register  /  Vol.  50.  No.  124  /  Thursday.  June  27.  1985  /  Rules  and  Regulations  26671 


determination  of  the  volume  of  felled 
timber  or  the  volume  lost  to 
deterioration,  the  purchaser,  at  its 
expense,  may  have  the  volumes 
estimated  by  a  qualified  independent 
party  acceptable  the  contracting  officer, 
using  methods  acceptable  to  the 
contracting  officer.  Upon  verification 
and  agreement  by  the  contracting 
officer,  the  independent  party's  estimate 
of  the  volume  of  the  felled  timber  and/or 
the  deterioration  volume  loss  shall  be 
submitted  to  the  Regional  Forester  for 
determination  of  the  deterioration 
payment.  If  the  contracting  officer  does 
not  agree  with  the  independent  party's 
estimate  of  the  volume  of  felled  timber 
and/or  the  deterioration  loss,  the 
contracting  officer  will  document  the 
reasons  for  not  agreeing  with  the 
independent  estimate.  The  contracting 
officer  will  send  the  independent  party's 
estimate  and  the  contracting  officer's 
estimate  of  the  volume  of  felled  timber 
and  the  deterioration  loss,  and  the 
reasons  for  lack  of  agreement  to  the 
Regional  Forester  for  the  Regional 
Forester's  use  in  determining  the 
deterioration  payment. 

(d)  Remedy  for  breach.  Before  the 
Forest  Service  will  accept  a 
conditionally  returned  contract  for  buy 
out.  the  purchaser  shall  remedy  any 
contract  breach  or  other  aspect  in  which 
work  performed  to  date  is  not  in  full 
compliance  with  the  terms  of  the 
contract,  except  that  a  contract  not  in 
default  but  in  breach  only  because  of 
failure  to  pay  extension  deposits,  and/or 
removal  schedule  payments,  shall 
become  eligible  for  buy  out  when 
payment  of  the  full  amount  of  interest 
due  up  to  the  date  the  purchaser's  buy 
out  application  is  received  by  the 
Regional  Forester. 

(e)  Time  limits.  After  consultation 
with  the  purchaser  with  respect  to  each 
conditionally  returned  contract,  the 
contracting  officer  will  recommend,  and 
the  Regional  Forester  will  establish 
reasonable  dates  for  the  purchaser  to 
complete  such  contracts  to  a  logical 
stopping  point.  Such  dates  will  be 
specified  as  part  of  the  approval  of  the 
conditional  return.  Failure  to  complete 
requirements  by  the  established  dates 
shall  result  in  rejection  of  a 
conditionally  returned  contract  unless 
the  Regional  Forester  determines  the 
delay  is  caused  by  factors  beyond 
control  of  the  purchaser.  A  purchaser 
may.  upon  notification  from  the  Regional 
Forester  of  the  conditions,  if  any,  that 
must  be  met  in  order  for  a  conditionally 
returned  contract  to  be  accepted  for  buy 
out.  submit  an  amended  application  for 
contract  buy  out  in  accordance  with 

§  223.172(b). 


(f)  Final  volume  for  buy-out  cost.  The 
remaining  net  merchantable  sawtimber 
volume  as  of  the  date  of  purchaser's 
application  for  contract  buy  out  shall  be 
used  to  calculate  the  buy-out  cost  except 
that  the  remaining  net  merchantable 
sawtimber  volume  used  to  determine  the 
buy-out  cost  for  a  conditionally  returned 
contract  shall  not  include  volume 
removed  and  paid  for  as  a  condition  for 
buy  out  of  the  contract. 

(g)  Multi-sale  extension  plans.  A 
purchaser  who  requests  buy  out  of  a 
contract  that  is  included  in  the  harvest 
schedule  of  an  approved  multi-sale 
extension  plan  shall  revise  that  harvest 
schedule  within  45  days  after  receipt  of 
the  Forest  Service  approval  of  its 
application  for  contract  buy  out.  The 
purchaser  shall  delete  the  contracts  that 
are  approved  for  return  from  the 
harvest  schedule,  and  provide  for 
proportionate  harvest  of  the  volume 
remaining  in  the  harvest  schedule.  The 
revision  shall  be  subject  to  Forest 
Service  approval.  Failure  to  request  and 
agree  to  a  multi-sale  extension  plan 
revision  in  accordance  with  this 
paragraph,  and  to  agree  to  the  timber 
sale  contract  modifications  that 
implement  the  plan  revision,  shall  make 
a  purchaser  ineligible  for  any  further 
contract  extensions  under  the  multi-sale 
extension  program  of  December  7, 1983. 

§  223.178    Return  of  contracts. 

(a)  Contractual  obligations.  (1) 
Contractual  obligations  on  a  contract 
under  which  harvest  has  not  begun  and 
which  the  purchaser  requests  to  buy  out 
shall  be  held  in  abeyance  as  of  the  date 
the  Regional  Forester  receives  a 
purchaser's  completed  application  for 
contract  buy  out  prepared  pursuant  to 
§  223.171.  The  period  of  abeyance  shall 
continue  until  the  contract  is  released 
pursuant  to  paragraph  (b)  of  this  section 
or  until  the  contract  is  determined  to  be 
unqualified  for  buy  out.  If  a  contract  is 
determined  to  be  unqualified  for  buy 
out.  the  purchaser  shall  be  responsible 
for  payment  obligations  and  interest 
accruals  otherwise  arising  during  the 
period  of  abeyance. 

(2)  Contractual  obligations  on 
conditionally  returned  contracts  will 
remain  in  full  force  and  effect  until 
.released  pursuant  to  paragraph  (b)  of 
this  section,  except  that  obligations  to 
make  payment  for  extension  deposits, 
and  removal  schedule  payments  and 
payments  for  damages  for  failure  to  cut, 
and  interest  thereon,  will  be  held  in 
abeyance  as  of  the  date  the  Regional 
Forester  receives  a  purchasers 
completed  application  for  contract  buy 
out.  The  period  of  abeyance  shall 
continue  until  the  contract  is  released 
pursuant  to  paragraph  (b)  of  this  section 


or  until  the  purchaser  fails  to  meet  the 
established  conditions  for  return  of  the 
contract  within  the  prescribed  dates,  or 
until  the  contract  is  determined  to  be 
unqualified  for  buy  out.  If  purchaser 
fails  to  meet  the  conditions  established 
by  the  Regional  Forester  for  return  of  a 
conditionally  return  contract  or  it  is 
determined  that  the  contract  is 
unqualified  for  buy  out.  the  purchaser 
shall  be  responsible  for  all  payment 
obligations  and  interest  accruals 
otherwise  arising  during  the  period  of 
abeyance. 

(b)  Release  from  further  obligations. 
The  Forest  Service  shall,  by  contract 
closure,  release  a  purchaser  from  further 
obligations  to  cut,  remove,  and  pay  for 
timber  under  a  returned  contract  upon: 

(1)  Timely  payment  or  arrangement 
for  payment  (|  223.181)  of  the  applicable 
buy-out  cost;  and. 

(2)(i)  Timely  fulfillment  of  any 
Government  claim  that  arose  under  the 
contract  (other  than  damages  due  to  a 
purchaser's  failure  to  cut  under  contract 
provisions  B9.4.  BT9.4,  or  16)  which  has 
been  asserted  by  the  contracting  officer 
prior  to  the  Forest  Service  release  from 
further  obligations;  or 

(ii)  Agreement  to  retain  payment  and 
performance  guarantees  under  the 
contract  pending  resolution  of  the 
Government's  claim. 

(3)  Timely  completion  of  the 
conditions  prescribed  by  the  Regional 
Forester  if  the  contract  is  a  conditionally 
returned  contract  (§  223.177);  and 

(4)  Release  of  the  Government  from 
all  claims  arising  from  the  returned 
contract. 

§  223. 1 79    Alternate  method  of  payment 

(a)  Quarterly  buyout  payments.  If  a 
purchaser  is  unable  to  obtain  sufficient 
credit  at  reasonable  rates  and  terrtis  to 
finance  the  buy-out  cost,  the  purchaser, 
on  or  before  the  60th  calendar  day  after 
the  final  date  for  submitting  application 
for  contract  buy  out  and  upon 
establishing  inability  to  obtain  sufficient 
credit  elsewhere,  and  upon  payment  of  5 
percent  of  the  estimated  buy-out  cost, 
may  execute  a  promissory  note  on  a 
form  provided  by  the  Forest  Service,  to 
pay  the  remainder  of  the  estimated  buy- 
out cost  in  equal  quarterly  payments 
over  a  period  not  to  exceed  5  years  with 
interest  calculated  on  the  outstanding 
remainder  of  the  buy-out  cost  at  an 
interest  rate  adjusted  at  each  payment 
equal  to  the  average  market  yield  of 
outstanding  Treasury  obligations  with 
remaining  years  to  maturity  of  5  years. 
Nothing  shall  prohibit  purchaser's  pre- 
payment at  the  date  for  any  quarterly 
payment  of  all  or  a  portion  of  the 
outstanding  remainder  of  the  buy-out 
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cost  To  guarantee  payment,  purchaser 
must  provide  an  acceptable  surety  bond 
on  a  form  provided  by  the  Forest 
Service,  or  provide  an  irrevocable  letter 
of  credit,  or  securities  of  the  United 
States,  in  an  amount  sufficient  to  cover 
the  entire  buy-out  payment.  A  purchaser 
may  amend  the  promissory  note  and 
payment  guarantee  furnished  pursuant 
to  this  section  if  the  final  buy-out  cost 
(§  223.176)  is  different  from  the 
estimated  buy-out  cost  calculated  by  the 
Regional  Forester  pursuant  to  §  223.181. 

(b)  Alternate  payment  clisiibility 
establishment.  To  establish  inability  to 
obtain  sufficient  credit  elsewhere,  a 
purchaser  must  provide  a  written 
statement,  on  a  from  provided  by  the 
Forest  Service,  from  at  least  two  Federal 
or  state  chartered  financial  institutions 
engaged  in  providing  financing  to  the 
timber  industry,  and  one  from  the 
lending  institution  with  which  the 
purchaser  usually  transacts  business. 
The  statement  fiom  the  lending 
institution  shall  state  with  such 
institution  is  the  one  with  which  the 
purchaser  usually  transacts  business. 
Each  statement  must  show  that  the 
purchaser  has.  upon  application  in  form 
and  detail  acceptable  to  the  lending 
institution,  been  denied  a  loan  from  the 
lending  institution  for  all  or  part  of  the 
amount  equal  to  the  total  buy-out  cost  at 
an  interest  rate  within  3  percentage 
points  above  the  then  current  average 
market  yield  of  outstanding  Treasury 
obligations  with  remaining  years  to 
maturity  of  5  years.  The  statement  must 
be  signed  by  an  authorized  officer  of  the 
institution.  The  purchaser  must  state 
whether  or  not  i»  has  received  a  loan 
during  the  period  beginning  six  months 
prior  to  the  publication  of  this  rule  and 
ending  on  the  date  of  the  purchasers 
application  for  contract  buy  out  at  an 
interest  rate  within  3  percentage  points 
above  the  current  average  market  yield 
of  outstanding  Treasury  obligations  with 
remaining  years  to  maturity  of  5  years.  If 
the  purchaser  has  received  such  a  loan, 
the  purchaser  shall  make  details  of  the 
loan  available  upon  Forest  Service 
request. 

§223.180    Crcdtts  against  buy-out  charges. 

Upon  purchaser's  request,  a 
contracting  officer  will  credit  against  the 
buy  out  charge  certain  unobligated 
credits,  as  determined  by  the 
contracting  officer,  in  the  timber  sale 
account  of  Forest  Service  contracts  the 
Regional  Forester  has  approved  for  buy 
out.  Examples  of  such  credits  include 
earned,  unused  effective  purchaser 
credit,  where  appropriate,  and 
unencumbered  cash  deposits. 


§  223. 1 8 1    Buy-out  payment*. 

The  Regional  Forester  shall  bill  a 
purchaser  for  the  total  estimate  buy-out 
cost  for  Forest  Service  contracts 
requested  for  buy  out.  The  Regional 
Forester  shall  calculate  the  billings  on 
the  estimated  final  volume  for  buy-out 
cost  (§  223.1-'7(ni.  The  Regional  Forester 
shall  make  such  billing  no  sooner  than 
30  calendar  days  after  the  final  date  for 
submitting  applications  for  contract  buy 
out.  The  purchaser  shall  make  buy-out 
cost  payment,  including  any  initial 
payment  as  provided  for  in  §  223.179{a). 
to  the  Regional  Forester  on  or  before  the 
60th  calendar  day  after  the  final  date  for 
submitting  applications  for  conlr.ict  buy 
out.  Purchaser  shall  make  any 
subsequent  payments  under  §  223.179(a) 
within  30  calendar  days  of  receipt  of  the 
billing.  A  purchaser's  obligation  under 
this  section  for  timely  p.^yment  uf  buy- 
out costs  IS  not  affected  by  the  filling  of 
an  amended  application  for  contract  buy 
out  pursuant  to  §  223.172(b).  or  by  the 
filing  of  a  corrected  application  for 
contract  buy  out.  or  by  a  request  for 
administrative  review  pursuant  to 
section  223.182.  or  by  other  dispute 
relating  to  either  the  contract  or 
administration  of  the  buy  out  program.  If 
the  Regional  Forester  has  not  received 
the  buy-out  cost  payment,  including  the 
initial  payment  as  provided  for  in 
§  223.179(a)  by  the  60th  calendar  day 
after  the  final  date  for  submitting 
applications  for  contract  buy  out.  the 
purchaser  shall  pay  late  payment 
charges  on  the  outstanding  billed 
amount  as  prescribed  in  the  Debt 
Collection  Act  of  1982.  The  late  payment 
charges  will  accrue  from  the  60th 
calendar  day  after  the  final  date  for 
submitting  applications  for  contract  buy 
out.  The  Regional  Forester  shall  issue 
refunds  or  supplemental  billings  as 
necessary  if  the  final  buy-out  cost 
differs  from  the  amont  charged  in  the 
initial  estimated  billing. 

§223.182    Disputes. 

Forest  Service  administrative 
decisions  implementing  the  procedures 
of  this  subpart  are  subject  to 
administrative  review  under  36  CFR 
211.18. 

Dated:  June  20. 1985 
Douglas  W.  MacCleery. 

Deputy  Assistant  Secretary  for  Satural 
Resources  and  Environment. 

Note. — Appendix  A  will  not  be  shown  in 
the  Code  of  Federal  Regulddons. 

Appendix  A  to  Subpart  E — 
Administration  of  Buy  Out  Provisions 

The  Forest  Service  Manual.  Chapter 
2400.  Timber  Management,  is  being 
amended  to  provide  the  following 


guidelines  for  administration  of  the 
contract  buy  out  porgrum. 

1.  Regional  Forester  Responsibility. 
The  Regional  Forester  who  receives  an 
application  for  contract  buy  out  will 
review  it  to  verify  the  data  submitted 
and  to  determine  the  appropriate  buy- 
out costs  and  volume  entitlement.  The 
Regional  Forester  must  reject  those 
applications  to  buy  out  contracts  not 
meeting  the  buy  out  requirements.  In 
reviewing  an  application,  a  Rcgion.il 
Forester  shall  coordinate  data 
verification  and  the  calculation  of  buy 
out  charges  and  volume  entitlement  with 
the  Bureau  of  Land  Management  and 
other  applicable  Forest  Service  Regions 
if  the  purchaser's  request  for  buy  out 
includes  sales  from  both  agencies  and/ 
or  more  than  one  Forest  Service  Region. 
The  Regional  Forester  shall  notify  the 
purchaser  of  the  acceptance  or  rojection 
of  contracts  as  qualifying  under  the  act 
and  implementing  regulations,  and  the 
action  which  must  be  taken  to  bring 
partially  operated  sales  to  a  logical 
stopping  point.  The  Regional  Forester 
will  approve  the  application  for  rx)nfract 
buy  out  upon  determination  that  the         j 
information  in  the  application  appears 

to  be  complete,  accurate,  and  in 
compliance  with  the  standards 
established  in  36  CFR  Part  223,  Subpart 
E 

The  Regional  Forester  may  delegate  a 
Forest  Supervisor  authority  to  review 
and  act  on  a  purchaser's  buy  out  request 
where  a  purchaser  holds  only  national 
forest  timber  on  a  single  national  forest. 

2.  Verification  of  Purchaser's  Net 
Book  Worth.  Regional  Foresters  shall 
implement  a  program  to  verify  net  book 
worth  data  submitted  by  purchasers  on 
a  sample  basis. 

3.  Responsibility  of  Contracting 
Officers.  Contracting  officers  shall 
review  the  timber  sales  included  in 
applications  for  buy  out.  They  shall 
estimate  the  remaining  net 
merchantable  sawtimber  volume  as  of 
the  specified  dates  and  recommend 
Regional  Forester  acceptance  or 
rejection  of  each  such  sale  requested  for 
buy  out.  They  shall  also  recommend  to 
the  Regional  Forester  the  measures 
necessary  for  a  purchaser  to  complete 
work  to  logical  stopping  points  on 
partially  performed  sales  which  they 
administer. 

4.  Eligibility  of  Partially  Performed 
Contracts.  Partially  performed  contracts 
are  eligible  for  buy  out.  However,  before 
they  are  bought  out,  operations  which 
the  purchaser  has  initiated  under  the 
contract  must  be  brought  to  logical 
stopping  points.  The  objective  is  to  place 
partially  performed  sales  in  a  condition 
that  minimizes  the  risk  that  significant 
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resource  ddmage  will  occur,  pending 
resale  of  the  included  timber.  Work 
performed  on  partially  cut  units  must  be 
completed  before  a  partially  performed 
contract  can  be  bought  out.  Exception  to 
this  general  rule  may  be  made  when  the 
Ri;gional  Forester  determines  that  the 
remaining  timber  can  be  economically 
operated  as  part  of  a  subsequent  sale. 
For  example,  a  cutting  unit  planned  for 
logging  to  two  highlead  settings  could  be 
accepted  if  logging  to  one  setting  hjs 
been  completed  but  logging  on  the 
second  setting  has  n;>t  been  started. 
Generally,  a  purchaser  must  remove  or 
yard  and  deck  timber  which  has  been 
felled  to  facilitate  prompt  resale  and 
removal;  however,  this  requirement  can 
be  waived  if  the  timber  is  not  subject  to 
rapid  deterioration  and  can  be 
economically  operated  as  part  of  a 
subsequent  sale.  Decking  should  be 
required  only  where  ground  conditions 
and  space  make  this  option  practical. 

a.  Rf'jection  of  Contracts.  A  Regional 
Forester  shall  reject  buy  out  of  a 
partially  performed  contract  where,  in 
the  Regional  Forester's  judgment,  the 
purchaser's  operations  have  left.the 
unharvested  portion  of  a  sale  in  a 
condition  which  is  substantially 
unrepresentative  of  the  original  sale  as  a 
whole  in  terms  of  species,  logging 
metho  Is  or  other  conditions,  and  where 
accepting  the  return  of  such  contract 
would  seriously  disadvantage  the 
Government.  This  provision  is  designed 
to  prevent  a  purchaser  from  buying  cut 
of  a  sale  that  has  been  high-graded. 
Thus,  where  removal  of  individual 
species,  haphazard  entry  of  cutting 
units,  or  similar  actions  have  seriously 
impacted  the  economic  viability  of  the 
remaining  timber  or  significantly 
increased  future  operating  costs,  buy  out 
of  the  sale  should  be  rejected.  The 
following  illustrate  situations  in  which 
return  of  partially  operated  salos  should 
be  rejected. 

(1)  A  purchaser  has  removed  very 
high  value  species,  on  which  little  or  no 
bid  premium  has  been  placed,  while 
leaving  relatively  low  value  species  on 
which  it  has  placed  a  high  bid  piemium. 

(2)  A  purchaser  has  logged  the  bulk  of 
a  sale  but  stopped  logging  with 
insufficent  volume  remaining  to  enable  a 
new  sale  to  economically  cover  the  cost 
of  moving  needed  logging  equipment 
into  the  area. 

(3)  The  remaining  timber  in  a  partially 
operated  sale  could  not  be  resold  as  is 
or  in  conjunction  with  adjacent  timber 


because  the  purchaser's  operations 
made  the  remaining  volume 
uneconomical. 

Note  that  contract  rejection  requires  a 
determination  both  that  the  remaining 
timber  is  substantially  unrepresentative 
and  that  accepting  return  would  be  to 
the  serious  disadvantage  to  the 
Government.  Since  the  act  was  passed 
in  specific  recognition  of  the  decline  in 
markets,  the  fact  that  the  timber  will  sell 
for  less  on  reoffering  is  not  a  basis  for 
rejection. 

The  Regional  Forester  shall  document 
the  determination  as  to  whether  or  not 
the  unharvested  volume  is  substantially 
representative  or  unresentalive  of  the 
original  sale  as  a  whole,  and  whether  or 
not,  if  unrepresentative,  return  of  the 
contract  would  seriously  disadvantage 
the  Government. 

b.  Logical  Stopping  Points.  If  a 
purchaser's  operations  have  created  a 
need  for  additional  work,  such  as 
contractually  required  erosion  control  or 
brush  disposal,  this  work  must  be 
completed  before  the  remainder  of  the 
contract  can  be  bought  out.  Similarly,  if 
work  has  begun  on  a  limber  sale  road, 
the  work  must  be  completed  at  least  to 
the  point  that  soil  exposed  by  the  road 
construction  and  the  roadbed  are 
stabilized.  Where  excavation  is  under 
way,  this  may  require  completion  ^ 
excavation  on  that  section  of  the  road  in 
order  to  permit  proper  drainage. 
Likewise,  such  work  as  steam  protection 
and  measures  to  allow  fish  passage  and 
wildlife  movement  must  be  completed 
before  a  contract  may  be  bought  out. 
Completion  of  work  to  a  logical  stopping 
point  should  leave  the  sale  area  in  a 
condition  where  no  significant  resource 
damage  should  occur  because  of 
unfinished  or  incomplete  mitigation 
measures. 

c.  Completion  of  Cutting  Units.  If  the 
Regional  Forester  determines  that  - 
completion  of  a  partially  harvested  unit 
or  part  of  such  a  unit  is  necessary  before 
the  remainder  of  the  contract  can  be 
bought  out.  the  purchaser,  upon 
agreement  by  the  contracting  officer, 
may  fulfill  this  obligation  by  falling, 
yarding,  and  decking  the  timber  at 
approved  landings,  if  the  remaining 
timber  is  not  subject  to  rapid 
deterioration  and  is  suitable  for  resale. 
Such  volume  will  be  subject  to  the  buy 
out  charge.  If  these  conditions  are  not 
feasible  or  are  not  tim.ely  met,  the 
purchaser  must  remove  the  timber  from 
the  sale  area  at  current  contract  rates  in 


order  to  buy  out  the  contract.  In 
addition,  the  purchaser  must  meet  other 
contract  requirements  such  as  erosion 
control  and  slash  disposal  for  the  unit. 
5.  Deterioration  Loss.  The  Regional 
Forester  may  accept  for  buy  out  a 
partially  performed  sale  containing 
felled  timber  which  has  deteriorated  if 
the  purchaser,  in  addition  to  the  buy  out 
charge,  pays  for  the  volume  of  felled 
timber  lost  through  deterioration  at 
current  market  rates,  unless  the  volume 
of  felled  timber  lost  to  deterioration  was 
subject  to  a  priority  removal  date. 
Payment  shall  be  at  current  contract 
rates  for  the  volume  of  felled  timber  lost 
by  deterioration  which  was  subject  to  a 
priority  removal  date.  The  Forest 
Service  will  establish  the  value  and 
volume  of  deteriorated  timber  and 
include  the  volume  estimated  to  have 
deteriorated  in  the  contract  volume 
upon  which  the  buy  out  charge  is 
calculated. 

6.  A  verage  Market  Yield  Rates.  In 
order  to  facilitate  administration  of  the 
alternate  payment  method,  the  Chief 
will  furnish  Regional  Foresters  the 
current  value  of  the  "average  market 
yield  of  outstanding  Treasury 
obligations  with  remaining  years  to 
maturity  of  five  years."  This  infcrmalion 
is  calculated  monthly  by  the  Treasury 
Department  and  is  available  upon 
request.  The  rate  varied  btween  11% 
and  13 Vz  percent  during  1984.  The  April 
198.5  rate  was  11 V2  percent. 

7.  Availubility  of  Information.  The 
Forest  Service  will  provide 
confidentiality  of  material  submitted, 
including  a  showing  of  net  book  worth, 
to  the  maximum  extent  allowed  by  law. 
All  requests  for  information  submitted 
pursuant  to  the  Federal  Timber  Contract 
Payment  Modification  Act  will  be 
handled  according  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552,  as 
amended),  with  full  consideration  of 
available  exemptions  from  disclosure. 

8.  Disputes.  Forest  Service 
administrative  decisions  in 
implementing  the  act  and  implementing 
the  rules  are  subject  to  administrative 
review  under  36  CFR  21.18.  Disputes  that 
arise  under  the  terms  of  qualifying 
contracts  or  qualified  defaulted 
contracts  will  be  resolved  under  the 
current  provisions  applicable  to  the 
specific  contract. 

[FR  Doc.  85-15330  Filed  5-26-85:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Environmentai  Assessment  Notice; 
Federal  Timber  Contract  Payment 
Modification  Act;  Contract  Buy  Out 
Provisions 

An  environmental  assessme.'il. 
decision  notice,  and  findin"  of  no 
significant  impact  that  discusses  the 
rules  and  policies  developed  to 
implement  the  contract  buy  out 


provisions  of  the  Federal  Timber 
Contract  Payment  Modification  Act  is 
available  for  public  review  during 
regular  business  hours  in  the  Director's 
Office,  Timber  Management  Staff,  at  the 
following  addresses:  South  Agriculture 
Building,  Room  3207, 12th  and 
Independence  Ave.,  SW.,  Washington. 
DC;  Federal  Building,  Missoula. 
Montana:  11177  W.  8th  Avenue, 
Lakewood.  Colorado;  Federal  Building. 
517  Gold  Avenue,  SW.,  Albuquerque. 
New  Mexico:  Federal  Building.  324  25th 


Street,  Ogden.  Utah;  630  Sansome  Street, 
San  Francisco,  California:  319  SW  Pine 
Street,  Portland,  Oregon;  1720  Peachfree 
Road,  NW.,  Atlanta,  Georgia;  310  W. 
Wisconsin  Avenue,  Milwaukee, 
Wisconsin;  and  Federal  Office  Building, 
Juneau,  Alaska. 

Daledt  )une  3,  ^m!>. 
R.  Max  Peterson, 

Chief.  Forest  Sen  ice. 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Part  5470 

[Circular  No.  25841 

Fcrest  Management;  Modification  of 
Federal  Timtier  Contracts 

AGENCY:  Bureau  of  Ldnd  Mdnagement. 

Inttirior. 

ACTION:  Final  rulemaking. 

SUIMMARY:  This  final  rulemaking 
et.lablish'^s  conditions  and  procedures 
for  modification  of  certain  Federal 
timber  contracts  that  were  awarded  by 
the  Bureau  of  Land  Management.  The 
rc;?ulations  implement  sections  of  the 
Federal  Timber  Contract  Payment 
ModiHcation  Act  of  1984  (98  Stat.  2213) 
which  provide  that  purchasers  of  certain 
Federal  timber  contracts  may  return  a 
portion  of  the  volume  iii  the  purchaser's 
Federal  timber  contracts  upon  payment 
of  the  buy-out  charges  specified  in  the 
Act. 

EFFECTIVE  DATE:  June  27. 1985. 
ADDRESS:  Any  suggestions  or  inquiries 
should  be  sent  to:  Director  (100).  Bureau 
of  Land  Management.  18th  and  C 
Streets,  NW..  Washington.  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Frost.  (202)  653-8864. 
SUPPLEMENTARY  INFORMATION:  This 
final  rulemaking  was  developed  to 
implement  the  Federal  Timber  Contract 
Payment  Modification  Act  (98  Stat.  2213) 
which  was  enacted  on  October  16. 1984. 
The  Act  directs  the  Secretary  of  the 
Interior  and  the  Secretary  of  Agriculture 
to  permit  a  requesting  purchaser  to 
return  to  the  Government  a  volume  of 
the  purchasers  timber  upon  payment  of 
a  buy-out  charge  as  specified  in  the  Act. 
The  Act  also  establi.shes  conditions 
which  must  be  met  by  purchasers  in 
order  for  a  timber  sale  to  qualify  for 
buy-out.  In  addition,  the  Act  ratifies  the 
"grace  periods"  established  by  the 
Secretary  of  the  Interior  and  the 
Piesidentidl  Memorandum  dated  |uly  28. 
198J.  extending  the  expiration  of  certain 
timber  contracts.  In  1981.  the  Bureau 
granted  a  six  month  grace  period  to 
certain  timber  contracts,  that  was  later 
extended  by  the  Secretary  of  the 
Interior.  The  Bureau  had  decided  not  to 
negotiate  out  of  the  contracts  because  it 
was  preceived  not  to  be  in  the  best 
int??rest  of  the  Government  at  that  time. 
On  August  4. 1983,  the  Bureau  granted  a 
five-year  extension  of  the  grace  period 
in  response  to  the  President's  program  of 
luly  28. 1983.  It  is  the  grace  period 
process  to  which  section  2ib)(l)  of  the 
Act  applies. 


A  proposed  rulemaking  to  establish 
procedures  to  modify  certain  Federal 
timber  contracts  that  were  awarded  by 
the  Bureau  and  to  permit  the  buying-out 
b>  the  purchaser  of  certain  volumes  of 
timber  in  these  contracts  upon  payment 
of  specified  buy-out  charges,  was 
published  in  the  Federal  Register  on 
December  5, 1984.  (49  FR  47511).  The 
proposed  rulemaking  was  published 
with  an  initial  public  comment  period  of 
30  days.  A  30-day  extension  of  the 
comment  period  was  published  in  the 
Federal  Register  on  December  3L  1984. 
(49  FR  50744). 

The  Federal  Timber  Contract  Paym*>nf 
Modification  Act  applies  to  the  Forest 
Service  also.  That  agency  is  also 
preparing  regulations  to  implement  the 
Act. 

The  Department  of  the  Interior 
received  44  comments  from  the  public 
concerning  the  proposed  regulations. 
Twenty-five  were  from  timber 
purchasers,  five  from  forest  industry 
associations,  six  from  law  firms,  three 
from  accounting  firms,  one  from  the 
American  Institute  of  Certified  Public 
Accountants,  two  from  consul  ling 
forestry  firms,  and  two  from  a  bonding 
company. 

Generally,  the  comments  supported 
the  provisions  of  the  proposed 
rulemaking.  There  were  numerous 
suggestions  for  modification  of  the 
proposed  rulemaking  concerning 
specific  sections  or  issues.  These  are 
addressed  below. 

Section  5475.0-5    Defmtions.  Several 
comments  requested  claritlcation  of  the 
definition  of  the  term  "purchaser"  as 
u.sed  in  this  subpart,  particularly  as  it 
relates  to  the  Bureau's  treatment  of 
affiliates  in  determining  volume 
entitlement  and  buy-out  charges.  After 
considering  these  comments,  the 
Department  of  the  Interior  has  modified 
the  definition  to  state  that  it  includes 
affiliates  when  used  for  purposes  of 
determining  volume  entitlement  and 
buy-out  charges. 

Numerous  comments  took  issue  with 
the  definition  of  the  term  "xeasonable 
rates  and  terms"  which  was  defined  in 
the  proposed  rulemaking  as  being  within 
3  percentage  points  above  the  average 
market  yield  of  outstanding  Treasury 
obligations  with  5  years  to  maturity.  The 
comments  suggested  lowering  the  rate  in 
the  definition  to  rates  that  range  from  a 
5-year  Treasury  rate  to  1  or  2  percentage 
points  above  that  rate.  The  Department 
of  the  Interior  has  considered  these 
comments  in  light  of  the  objectives  of 
the  Act. 

One  of  the  objectives  of  the  Act  was 
to  make  the  Federal  government  the 
lender  of  last  resort.  The  Department  of 
the  Interior  therefore  has  concluded  that 


the  proposed  definition  of  the  term 
"reasonable  rates  and  terms"  places  the 
interest  rate  threshold  at  a  level 
sufficiently  hi^jh  as  to  ensure  that  thos>c 
seeki.ig  financing  will  undertake  the 
effort  to  secure  financing  the  private 
sector  and  shall  rely  on  the  Federal 
government  only  in  those  situations 
where  capital  is  not  available  to  them. 
The  final  regulations  retain  the 
definition  used  in  the  proposed 
rulemaking. 

The  definition  of  the  term  "authorized 
officer"  has  been  removed  because  it  is 
defined  in  {  54O0.0-5(c). 

Section  5J75.1     Contract  modification 
applications.  The  comments  noted  that 
the  proposed  rulemaking  did  not  provide 
for  a  means  to  modify  a  Bureau  of  Land 
Management  buy  out  application  in 
cases  where  a  purchaser  also  applies  for 
a  buy-out  on  Forest  Service  sales  but.  on 
one  or  more  Forest  Service  sales  being 
rejected,  subsequently  wishes  to  apply 
to  the  Bureau  for  additional  sales.  A 
number  of  commenters  requested  that 
the  Bureau  provide  some  flexibility  to 
deal  with  such  cases.  After  considering 
these  comments,  the  Department  of  the 
Interior  has  addsd  a  provision  in  final 
rulemaking  which  permits  a  purchaser 
to  apply  for  additional  Bureau  sale  buy- 
outs. However,  after  the  90-day 
application  period  sales  already  applied 
for  with  the  Bureau  may  not  be  deleted. 

Section  5475.2    Qualifications  and 
volume  entitlement.  Seme  comments 
suggested  that  the  proposed  rulemaking 
should  include  a  provision  for  a 
purchaser  to  "buy  down"  volume  to 
meet  the  200  million  board  feet  ceiling 
on  buy-outs  when  their  best 
combination  of  sales  for  buy-out 
exceeds  the  200  million  board  feet 
ceiling.  The  Department  of  the  Interior 
has  considered  these  comments  and  has 
added  a  new  §  5475.2-3(b)  to  the  final 
rulemaking  allowing  purchasers  to  buy 
down  volume  to  meet  the  200  million 
board  feet  limit  at  the  original  contract 
price  rate. 

Other  comments  suggested  that  the 
proposed  rulemaking  did  not  provide 
coverage  for  legitimate  successors  in 
interest.  The  Department  of  the  Interior 
has  determined  that  the  language  in  the 
proposed  rulemaking  adequately  treats 
legitimate  successors  in  interest  and 
therefore  no  change  was  made  in  the 
final  rulemaking. 

Section  5475.3    Determination  of  buy- 
out charge.  Several  comments  suggested 
that  the  description  of  the  method  used 
to  compute  purchaser  loss  for  the 
purpose  of  determining  contract  buy-out 
cost  in  the  proposed  rulemaking  was 
unclear.  The  language  in  this  section  h.js 
been  rewritten  to  clarify  the  calculation. 


Federal  Register  /  Vol.  50,  No.  124  /  Thursday.  )une  27.  1985  /  l^ules  and  Regulations  26677 


providing  a  more  specific  description  of 
the  values  to  be  employed  in  making  the 
computation  in  final  rulemaking. 

Comments  received  also  expressed 
the  view  that  the  timber  measurement 
melhod  in  the  proposed  rulemaking 
should  be  changed  from  the  Bureau  of 
Land  Managements  16-foof  log  scale  to 
the  32-fool  log  scale  used  by  the  Forest 
Service.  Other  comments  supported  the 
Bureaus  16-foot  log  scale,  citing  the  fact 
that  it  was  the  method  of  measurement 
used  on  the  original  contracts.  After 
considering  these  comments,  the  final 
rulemaking  retained  the  16-foot  log  scale 
system  found  in  the  proposed 
rulemaking. 

Comments  also  suggested  the  use  of 
third  party  cruises  inidetermining 
volume  in  dispute  for  buy-out  purposes. 
Because  lump  sum  turber  sale  contracts 
are  very  closely  estirtiated.  the 
Department  of  the  Interior  does  not 
anticipate  any  signifitant  disputes 
concerning  the  volante  of  timber 
(jualifying  for  buy-out  Consequently,  the 
suggestion  to  use  thifd  party  cruises  to 
determine  volume  hap  not  been  adopted 
in  the  final  rulemakiijg. 

Some  comments  raised  the  point  that 
the  proposed  rulemaking  was  silent  on 
whether  buy-out  charges  were  to  be 
determined  on  a  contract-by-conlract 
basis  or  on  the  total  amount  being 
bought  out.  Some  comments  urged 
adoption  of  the  latter  since  under  this 
approach  the  cost  would  be  less  to  the 
purchaser.  After  considering  these 
comments,  the  final  rulemaking  has 
been  clarified  to  indicate  that  buy-out 
costs  will  be  determined  on  a  contract- 
hy-conlract  basis.  Ini  making  this 
determinatuin,  the  Department  of  the 
Interior  has  concluded  that  a  major 
objective  of  the  Act  is  to  minimize  loss 
to  the  Federal  government,  and 
therefore  a  contrict  by-contract 
approach  best  reflects  the  legislative 
objectives  as  well  as  consistency  with 
existing  policy. 

Numerous  comments  objected  to  the 
requirements  of  §  54r5.3(c)  of  the 
proposed  rulemaking  concerning  the 
mandatory  audit  by  an  independent 
certified  public  accountant  of  a 
company's  financial  statement.  The 
comments  stated  that  this  mandatory 
audit  was  too  rigorous  and  expensive 
and  therefore  not  appropriate  in  light  of 
the  objectives  of  the  Act.  The  comments 
recommended  use  of  a  certified  public 
accountant's  report  of  financial 
statements  as  an  alternative.  The 
comments  also  stated  that  only  the 
review  of  an  annual  financial  statement 
was  useful  because  quarterly  statements 
are  generally  not  examined  by  an 
independent  certified  public  accountant. 
The  comments  also  noted  that  such 


quarterly  statements  generally  lacked 
conclusive  information. 

After  consideration  of  these 
comments,  the  Department  of  the 
Interior  has  revised  §  5475.3(c)  of  the 
final  rulemaking.  The  final  rulemaking 
has  been  amended  to  accept  a  report  of 
a  company's  annual  financial  statement 
by  a  certified  public  accountant.  The 
reference  to  quarterly  reports  has  been 
deleted.  This  section  of  the  final 
rulemaking  has  been  revised  and 
reorganized  to  clarify  the  requirements 
for  submission  of  financial  statements. 

The  provisions  of  §  5475.3(c)  of  the 
proposed  rulemaking  concerning  the 
treatment  of  records  and  information 
submitted  to  the  Bureau  of  Land 
Management  for  purposes  of  complying 
with  the  provisions  of  the  Act  have  been 
further  revised.  The  Department  of  the 
Interior  has  determined  that  much 
information,  including  a  showing  of  net 
book  worth,  can  be  provided  while  still 
maintaining  confidentiality  of  those 
materials  that  the  law  requires. 
Requests  for  information  submitted 
pursuant  to  the  Federal  Timber  Contract 
Payment  Modification  Act  will  be 
granted  in  accordance  with  the 
requirements  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552,  as 
amended)  and  recognition  of 
exemptions  from  disclosure  contained  in 
that  Act. 

Several  comments  expressed  the  view 
that  due  to  diligent  logging  of  much  of 
the  relief-eligible  timber  sales,  the 
unused  road  allowance  could  not  be 
completely  used,  and  that  sale  of  these 
allowances  to  other  qualified  purchasers 
appeared  doubtful.  Therefore  they 
suggested  that  the  final  rulemaking  be 
amended  to  allow  these  road 
allowances  to  be  applied  to  non-grace 
period  and  new  timber  sales.  After 
considering  these  comments,  the  final 
rulemaking  has  been  rewritten  to  permit 
application  of  road  allowances  to  non- 
grace  period  timber  sales  and  new 
timber  sales.  However,  this  is  subject  to 
the  provision  that  the  surplus  road 
allowance  not  be  applied  to  other  sales 
until  after  September  30, 1985,  and  that 
no  more  than  33 '/s  percent  of  it  be 
applied  in  any  subsequent  fiscal  year, 
except  that  in  any  year  the  amount  of 
excess  allowance  that  may  be  credited 
may  equal  one  payment  on  one  timber 
sale. 

Section  5475  4    Conditions  for  return 
of  timber  sale  contracts.  Several 
comments  suggested  that  the  proposed 
rulemaking's  treatment  of  "logical 
stopping  point"  was  too  rigid.  The 
Department  of  the  Interior  has 
considered  these  comments  and  the 
final  rulemaking  has  been  revised  to 
provide  the  option  of  payment  for 


volume  loss  in  deteriorated  felled  timber 
at  current  market  rates  in  lieu  of  logging 
and  removing  such  material. 

in  order  to  enable  purchasers  to  plan 
their  1985  operations  as  soon  as 
possible,  to  schedule  their  personnel  and 
equipment  to  meet  available  markets 
and  to  know  which  contracts  they  will 
retain,  it  is  important  that  the  buy-out 
process  begin  as  soon  as  possible.  In 
addition,  in  accordance  with  section 
2(a)(6)(B)  of  the  Act.  this  final 
rulemaking  requires  purchasers  to 
submit  buy-out  requests  to  the 
appropriate  Secretary  within  90  days 
after  publication  of  such  final 
regulations  in  the  Federal  Register. 
Making  the  regulations  effective 
immediately  gives  purchasers  the 
benefit  of  the  full  90-day  period.  For 
these  reasons  if  is  not  feasible  to  delay 
implementation  of  these  regulations. 
Rather,  it  is  in  the  public  interest  that 
they  become  effective  immediately  upon 
publication  in  the  Federal  Register. 

The  principal  authors  ul  this  final 
rulemaking  are  Charles  R.  Frost, 
Division  of  Forestry,  and  David  Estola. 
Oregon  State  Office,  assisted  by  the 
staff  of  the  Office  of  Legislation  and 
Regulatory  Management,  Bureau  of  Land 
Management.  The  Department  of  the 
Interior  has  determined  that  this 
documentis  not  a  major  rule  under 
Execufive  Order  12291.  It  has  also  been 
determined  that  this  rulemaking  will  not 
have  a  significant  negative  effect  on  a 
substantial  number  of  small  entifies 
under  the  Regulatory  Flexibility  Act 
(U.S.C.  601  et  seq).  Any  economic 
effects  01  the  regulations  will  be 
positive. 

The  information  collection 
requirements  contained  in  this  proposed 
rulemaking  were  submitted  to  the  Office 
of  Management  and  Budget  for 
clearance  under  44  U.S.C.  3507  and  have 
been  approved  and  assigned  clearance 
number  1004-0152. 

List  of  Subjects  in  43  CFR  Part  5470 

Administrative  practice  and 
procedure.  Forests  and  forest  products, 
Public  lands.  Reporting  requirements. 

Under  the  authority  of  the  Federal 
Timber  Contract  Payment  Modification 
Act  of  Octobe;  16. 1984  (Pub.  L.  98-498), 
Group  5400,  Subchapter  B,  Chapter  II  of 
Title  43  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

|.  Steven  Griles, 

Deputy  Assistant  Secretary  of  the  Interior. 
April  22. 1985. 

1.  The  "Note"  that  appeai-s  after  the 
title  to  Group  5400  is  amended  by 
removing  the  phrase  "and  1004-0113" 
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and  replacing  it  with  the  phrase  ".  1004- 
0113  and  lOOt-0152." 


PART  5470— {AMENDED ) 

2.  Part  5470  is  amended  by  adding  a 
new  Subpart  5475  to  read; 

Subpart  5475 — Fwlcrat  Timber  Contract 
Payment  Modification 

s.-<. 

5475.0-3    Authority. 

5475.0-5    Oefinitiont. 

5475.1  Contract  modification  applications. 

5475.2  Qualincations  and  volume 
entitlement. 

5475.2-1     Qualification. 

5475.2-2    Volume  entitlement. 

.5475.2-3     Volume  e.xceptions. 

5475  3     Determination  of  buy-out  charge. 

5475.4  Conditions  for  return  of  timber  sale 
contracts. 

5475.5  Alternative  method  of  payment 
5475  6     Payment  date. 

5475.7     Protests  and  appeals. 

Authority:  Federal  Timber  Contract 
Payment  Vfodification  Act  of  October  16.  1984 
(98  Stat.  2213;  16  U  S  C.  618) 

Subpart  5475 — Federal  Timber 
Contract  Payment  Modification 

SS47S.0-3    Auttiority. 

The  Federal  Timber  Contract  Payment 
Modification  Act  of  October  16. 19194.  (98 
Stat.  2213)  authorizes  and  directs  the 
Secretary  of  the  Interior  to  permit  a 
requesting  purchaser  to  return  to  the 
Government  a  volume  of  the  purchaser's 
qualifying  timber  contracts  upon 
payment  or  arrangement  for  payment  of 
a  buy-out  charge. 

§S475.0-S    Definitions. 

As  used  in  this  subpart,  the  term; 

(a)  "Act '  means  the  Federal  Timber 
Contract  Payment  Modification  Act  of 
October  16,  1984  (98  Stat.  2213). 

fb)    Purchaser"  means  a  holder  of  a 
contract  to  purchase  timber  from  the 
Secretary  of  the  Inteinor.  When  used  for 
purposes  of  determining  volume 
entitlement  and  buy-out  charges  in 
§§  5475.2-2  and  5475.3  of  this  subpart, 
respectively,  the  term  purchaser 
includes  affiliated  concerns  as  a  single 
entity. 

(c)  "Purchaser's  loss  "  means  current 
delivered  log  cost  minus  current 
delivered  log  value,  as  of  October  16. 
1984.  all  as  determined  by  the 
authorized  officer. 

(d)  "Net  book  worth"  means  the 
excess  of  the  assets  of  a  purchaser  over 
the  liabilities.  Net  book  worth  for 
purchasers  or  their  affiliates  which  are 
publicly  held  corporations  shall  be  as  of 
the  date  of  their  most  recent  annual 
report  filed  prior  to  publication  of  this 
rule  on  Form  10-K  with  the  Securities 
and  Exchange  Commission.  Net  book 
worth  for  purchasers  or  their  affiliates 


which  are  not  publicly  held  corporations 
shall  be  as  of  the  purchaser's  or 
affiliate's  financial  statement  for  the 
most  recent  fiscal  year  prior  to 
publication  of  this  final  rulemaking  and 
be  of  a  date  of  no  more  than  15  months 
prior  to  the  date  of  purchaser's 
application  for  contract  buy-out.  Net 
book  worth  shall  not  include  the  value 
of  any  outstanding  federal  timber  sale 
contracts. 

(e)  "Independent  certified  public 
accountant"  means  an  individual 
authorized  by  a  government  agency 
(generally  a  state  agency)  to  render  an 
opinion  on  the  propriety  of  financial 
statements.  Such  an  individual  may 
practice  as  a  sole  practitioner  or  as  a 
member  of  a  firm  of  certified  public 
accountants. 

(f)  'Board  feet  of  net  merchantable 
volume  "  means  the  amount  of 
merchantable  timber  remaining  on  a 
sale  area  based  on  Bureau  16-foot 
timber  measurement  standards. 

(g)  "Affiliates  ".  Concerns  are  affiliates 
of  each  other  when  either  directly  or 
indirectly,  one  concern  controls  or  has 
the  power  to  control  the  other,  or  a  third 
party  or  parties  that  controls  or  has  the 
power  to  control  both.  In  determining 
whether  or  not  affiliation  exists, 
consideration  shall  be  given  to  all 
appropriate  factors,  including,  but  not 
limited  to,  common  ownership,  common 
management,  and  contractual 
relationships.  Concerns  affiliated  at  any 
time  during  the  period  June  1. 1984,  to 
September  30, 1984,  shall  be  considered 
affiliates  for  determining  purchaser's  net 
book  worth  and  volume  entitlement.  A 
purchaser  forming  an  affiliate  after 
September  30. 1984,  and  prior  to  the  lime 
when  the  purchaser  determines  its  net 
book  worth,  shall  treat  such 
organization  as  an  affiliate  for  purposes 
only  of  determining  its  net  book  worth. 

(h)  "Qualifying  contracts  "  means 
Bureau  sales  contracts  bid  prior  to 
January  1. 1982.  and  held  as  of  June  1. 
1984. 

(i)  "Volume  entitlement"  means  the 
aggregate  amount  of  Bureau  and  Forest 
Service  net  merchantable  volume  of 
timber  which  may  be  returned  to  the 
United  States  subject  to  a  buy-out 
charge. 

(i)  "Conditional  contract "  means  an 
otherwise  qualifying  contract  that  is 
proposed  for  buy-out  on  which  harvest 
and/or  road  construction  activities  have 
commenced. 

(k)  ""Reasonable  rates  and  terms" 
means  interest  rates  that  are  within  3 
percentage  points  above  the  average 
market  yield  of  outstanding  treasury 
obligations  with  remaining  years  to 
maturity  of  5  years  as  reported  by  the 
U.S.  Treasury;  and  having  terms  of  5 
years. 


§  5475.1     Contract  modification 
applications. 

(a)  The  authorized  officer  shall 
prepare  a  modification  application 
package  for  each  Bureau  timber  sale 
purchaser,  including  affiliates  holding 
contracts  that  qualify  for  termination 
under  the  Act.  Application  packages  for 
purchasers  holding  qualifying  contracts 
in  more  than  one  State  shall  be  prepared 
by  the  authorized  officer  having  the 
greatest  volume  under  Bureau  qualifying 
contracts  for  individual  purchasers.  The 
authorized  officer  shall  provide  timber 
sale  statistics,  purchaser  loss,  and 
contract  overbid  information  to  be 
included  in  the  modification  application. 
Purchasers  who  elect  to  pay  less  than 
the  maximum  buy-out  charge  as 
specified  in  section  (3)(A)  of  the  Act. 
shall  submit  a  net  worth  determination 
as  part  of  the  completed  application 
package  (see  §  5475.3(c)).  Purchasers 
that  also  hold  Forest  Service  contracts 
that  qualify  for  termination  under  the 
Act  shall  include  a  complete  copy  of 
each  Forest  Service  modification 
application  when  submitting  a  Bureau 
application  to  the  authorized  officer. 

(b)  In  order  to  be  accepted, 
applications  shall  be  received  by  the 
authorized  officer  within  90  days  of  the 
publication  date  of  either  this  regulation 
or  the  regulation  of  the  Secretary  of 
Agriculture  issued  pursuant  to  the  Act, 
whichever  is  later.  The  application  may 
be  revised  within  the  90-day  period. 
After  the  90-day  period  sales  cannot  be 
deleted  from  the  application.  The 
addition  of  qualifying  sales  may  be 
considered  after  the  90-day  period  only 
when  sales  are  deleted  from  the 
purchasers  Forest  Service  application 
and  the  purchaser  elects  to  use 
additional  Bureau  sales  to  obtain  full 
entitlement.  Any  request  to  add  sales 
shall  be  received  by  the  authorized 
officer  no  later  than  30  days  after 
deletion  from  the  Forest  Service 
application. 

(c)  If  the  purchaser  has  filed  for 
bankruptcy,  the  application  shall  be 
approved  by  the  Bankruptcy  Court. 
Applications. containing  sale  in  trust 
shall  have  the  signature  of  the 
assignees. 

§  5475.2    Qualification  and  volume 
entitlement. 

§  5475.2-1    Qualification. 

To  qualify  for  buy-out  under  this 
subpart,  a  timber  sale  contract  must 
have  been  bid  prior  to  January  1, 1982, 
and  be  held  by  the  requesting  purchaser 
as  of  June  1, 1984.  In  cases  where  such  a 
contract  was  defaulted  after  January  1. 
1981.  such  a  contract  may  qualify  for 
buy-out  under  this  subpart  provided;  (a) 
settlement  for  damages  has  not  been 
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reached  between  the  purchaser  and  the 
United  States;  and  (b)  the  purchaser's 
loss  on  all  of  its  qualifying  limber  sale 
contracts  as  determined  under 
§  5475.3(a)  of  this  subpart  is  in  excess  of 
50  per  centum  of  the  net  book  worth  of 
the  purchaser. 

i;  5475.2-2    Volume  entitlement. 

Except  as  provided  in  §  5475.2-3  of 
this  subpart: 

(a)  A  purchaser  holding  qualifying 
contracts  with  more  than  27.3  million 
board  feet  of  net  merehantable  timber 
shall  be  entitled  to  buy  out  up  to  55  per 
centum  of  such  timber  volume  up  to  a 
maximum  of  200  million  board  feet.  The 
total  remaining  volume  on  Bureau  and 
Forest  Service  timber  sale  contracts  as 
of  January  1, 1982,  as  set  forth  in  the 
appropriate  agency's  qualified  timber 
sale  contracts,  shall  be  used  to  establish 
buy-out  entitlement. 

(b)  A  purchaser  holding  qualifying 
contracts  with  27.3  million  board  feet  or 
less  of  timber  qualified  under  section 
5475.2-1  of  this  subpart  is  entitled  to 
buy-out  up  to  15  million  board  feet  or 
one  contract,  whichever  is  greater  in 
volume.  The  total  remaining  volume  on 
Bureau  and  Forest  Service  timber  sale 
contracts  as  of  January  1. 1982,  as  set 
forth  in  the  appropriate  agency's 
qualified  timber  sale  contracts  shall  be 
used  to  establish  buy-out  entitlement. 

§  5475.2-3    Volume  exceptions. 

(a)  The  percentage  limitation  of 

§  5475.2-2(a)  or  the  volume  limitation  of 
§  5475.2-2(b)  of  this  section  may  be 
exceeded  by  a  volume  amount  not  to 
exceed  the  \  olume  of  the  smallest 
contract  bought  out  by  the  purchaser, 
provided  the  volume  limitation  of  200 
million  board  feet  is  rot  exceeded.  This 
provision  shall  apply  only  in  cases 
where  the  purchaser  could  not  otherwise 
attain  his/her  percentage  of  volume 
entitlement. 

(b)  A  purchaser  may  buy  down 
volume  of  one  contract  necessary  to 
take  full  advantage  of  the  200  million 
board  feet  limitation  by  paying  the 
contract  price  per  thousand  board  feet 
or,  on  a  sale  where  harvest  has  begun, 
paying  and  removing  that  volume  of 
limber  in  excess  of  the  200  million  board 
feet  limitation  at  the  contract  rate. 
Removal  of  additional  timber  must  be 
consistent  with  §  5475.4  of  this  subpart. 

§  5475.3    Determination  of  buy-out  charge. 

To  determine  the  buy-out  charge  for 
qualifying  timber  contracts  the 
authorized  officer  shall  first  establish 
the  purchaser  loss,  determine  the 
contract  overbid,  aifd  obtain  from  the 
purchaser  a  statement  of  net  worth  if 
required  under  section  3{a)  of  the  Act- 
la)  Purchaser  loss  shall  be  determined 


by  the  authorized  officer  by  subtracting 
current  delivered  log  value  from  current 
delivered  log  cost  on  a  qualifying 
contract.  Current  delivered  log  value 
will  then  be  determined  by  a  method 
which  adjusts  the  original  appraised 
value  of  each  species  to  October,  1984, 
values  through  factors  representing 
value  changes  in  Bureau  or  Forest 
Service  index  sales  existing  at  the  time 
of  the  original  sale  and  for  the  month  of 
October.  1984. 

(b)  Contract  overbid  shall  be 
established  by  the  authorized  officer  as 
follows: 

(1)  On  qualifying  contracts  where 
timber  has  not  been  removed,  the 
authorized  officer  will  determine  the 
contract  overbid  by  subtracting  the  total 
advertised  contract  price  of  all  species 
from  the  total  bid  price  of  all  species. 

(2)  On  contracts  where  timber  has 
been  removed,  the  contract  overbid  for 
the  remaining  timber  will  be  determined 
by  the  authorized  officer  by  establishing 
an  overbid  rate.  The  overbid  rate  shall 
be  determined  by  dividing  the  contract 
overbid  for  the  total  sale  by  the  total 
advertised  volume. 

The  overbid  rate  will  be  multiplied  by 
the  currentremaining  volume  to  obtain 
the  contract  overbid  on  the  remaining 
timber. 

(c)(1)  Purchasers  requesting  to  use  net 
book  worth  formulas  to  determine  the 
buy-out  charge  shall  submit:  (i)  A  copy 
of  their  most  recent  consolidated 
financial  statements  disclosing  the  net 
book  worth  of  the  purchaser  and 
affiliates;  (ii)  A  schedule  of  net  book 
worth  that  combines  the  consolidated 
net  book  worth  of  the  purchaser  and 
affiliates,  as  provided  in  paragraph 
(c)(l)(i)  of  this  section,  and  excludes  the 
value  of  any  outstanding  federal  timber 
sales  contracts  included  in  the 
determination  of  net  book  worth  and 
eliminates  intercompany  transactions 
and  profits  or  losses.  Except  as  noted  in 
paragraph  (c)(2)  of  this  section,  an 
auditor's  report  prepared  by  an 
independent  certified  public  accountant 
shall  accompany  the  purchaser's  and 
affiliate's  financial  statements.  The 
auditor's  report  may  be  in  the  form  of  an 
auditor's  standard  report  based  upon  an 
examination  of  the  financial  statements 
in  accordance  with  generally  accepted 
auditing  standards,  citing  the  scope  of 
the  audit  and  expressing  an  opinion  that 
the  financial  statements  are  fairly 
presented  in  conformity  with  general 
accepted  accounting  principles  applied 
on  a  consistent  basis.  The  purchaser 
may  elect  to  submit  an  auditor's  review 
report  prepared  by  an  independent 
certified  public  accountant  in 
accordance  with  the  standards  for 
review  established  by  the  American 
Institute  of  Certified  Public  Accountants. 

(iii)  The  purchaser  may  submit  on  his 


own  initiative  and  the  authorized  officer 
may  request  additional  explanatory 
matter  to  clarify,  disclose,  or  highlight 
any  circumstances  that  have  or  may 
have  a  material  effect  on  the  purchaser's 
net  book  worth  or  to  aid  in  the 
interpretation  of  the  purchaser's 
financial  statements.  The  authorized 
officer's  request  for  additional 
information  shall  be  restricted  to 
material  essential  for  the  verification  of 
the  purchaser's  net  book  worth. 

(2)  Where  the  purchaser  has  filed  for 
bankruptcy  and  can  demonstrate  to  the 
authorized  officer  that  he/she  cannot 
provide  a  financial  statement  as  set 
forth  in  this  section,  the  purchaser  may 
submit  a  notarized  copy  of  the 
documentation  of  financial  statements 
required  by  and  used  in  the  bankruptcy 
proceedings  to  establish  the  purchaser's 
net  book  worth. 

(3)  The  purchaser  is  required  to 
maintain  all  financial  records  used  for 
determining  net  book  for  a  period  of  3 
years  following  submission  of  the  audit 
report. 

(d)  In  order  to  calculate  the  buy-out 
charge,  the  authorized  officer  shall  use 
the  net  book  worth  of  each  purchaser  as 
provided  under  §  5475.3  of  this  subpart, 
and  calculate  the  buy-out  charge  and  the 
total  amount  to  be  paid  by  the  purchaser 
to  the  government  using  the  following 
formulas  on  a  contract-by-contract 
basis: 

(1)  When  the  purchaser  loss  exceeds 
100  per  centum  of  the  net  book  worth  of 
the  purchaser,  the  buy-out  cost  shall  be 
$10  per  one  thousand  board  feet  of 
currently  held  volume  bought  out; 

(2)  When  the  purchaser  loss  exceeds 
50  per  centum  up  to  100  per  centum  of 
the  net  book  worth  of  the  purchaser,  the 
buy-out  cost  shall  be  10  per  centum  of 
the  contract  overbid  but  at  least  $10  per 
one  thousand  board  feet  of  currently 
held  volume  bought  out: 

(3)  When  the  purchaser  loss  is  50  per 
centum  or  less  of  the  net  book  worth  of 
the  purchaser  the  buy-out  cost  shall  be: 

(i)  15  per  centum  of  the  contract 
overbid  for  the  first  125  million  board 
feet;  and 

(ii)  20  per  centum  of  the  contract 
overbid  for  the  next  25  million  board  . 
feet;  and 

(iii)  25  per  centum  of  the  contract 
overbid  for  the  next  25  million  board 
feet;  and 

(iv)  30  per  centum  of  the  contract 
overbid  for  the  next  25  million  board 
feet  not  to  exceed  200  million  board  feet 
of  qualifying  volume;  and 

(v)  At  least  $10  per  thousand  board 
feel. 

(4)  Purchaser  shall  designate  the  order 
of  contracts  to  buy  out  under  (d)(3)(i) 
through  (iv)  of  this  section  including 


26680  Federal  Register  /  Vol.  50.  No.  124  /  Thursday,  June  27.  1985  /  Rules  and  Regulations 


contracts  that  must  be  split  between  two 
categories. 

(e)  The  purchaser  shall  be  billed  by 
the  authorized  officer  and  shall  make 
full  payments  or  make  arrangement  for 
payment  under  §  5475.5  of  this  subpart 
for  buy-outs  prior  to  the  acceptance  of 
returned  contracts. 

(f)  Where  a  purchaser  has  completed 
any  portion  of  road  construction  which 
may  be  logically  broken  out  of  the 
timber  sale  appraisal  allowances  and 
where  the  road  construction  is 
acceptable  under  conditional  contracts 
of  this  subpart,  the  authorized  officer 
shall  notify  the  purchaser  of  the  amount 
of  the  road  allowance  which  may  be 
credited.  In  cases  where  timber  has 
been  removed  from  the  sale  area,  the 
authorized  officer  shall  reduce  the  road 
allowance.  The  amount  of  the  reduction 
shall  equal  the  volume  of  timber 
removed  in  thousands  of  board  feet 
multiplied  by  the  allowance  per 
thousand  board  feet  (Mbf)  for  road 
construction  in  the  timber  sale 
appraisal.  These  road  allowances  shall 
be  credited  against  the  total  buy-out 
charge.  Road  allowances  in  excess  of 
the  total  buy-out  charge  shall  be 
credited  against  timber  sales  that  were 
extended  under  Instruction 
Memorandum  No.  83-743  pursuant  to 
the  President's  program  of  July  28. 1983. 
If  there  is  excess  road  construction 
allowance  remaining  after  applying  the 
allowance  to  the  purchaser's  buyout 
charge  and  to  the  purchaser's  grace 
period  contracts,  then  the  excess 
allowance  may  be  credited  after 
September  30. 1985.  against  any  timber 
sale;  however,  no  more  than  33*6 
percent  of  the  remaining  excess 
allowance  as  of  September  30. 1985.  may 
be  credited  during  any  subsequent  fiscal 
year,  except  that  in  any  year  the  amount 
of  excess  allowance  that  may  be 
credited  may  equal  one  payment  on  one 
timber  sale. 

§  5475.4    CondWons  tor  return  of  timber 
Ml*  contracts. 

(a)  Contracts  returned  pursuant  to  this 
subpart  which  have  had  no  harvesting 
or  road  construction  work  shall  be 
returned  in  full.  The  purchaser  shall  not 
retain  any  portion  of  the  timber  sale 
contract. 

(b)  Contracts  returned  pursuant  to  this 
subpart  under  which  harvest  or  any  type 
of  road  work  has  begun  may  be  returned 
to  the  authorized  officer  subject  to  his  or 
her  authority  to  reject  the  contract  or  to 
accept  it  upon  compliance  with 
conditions  to  be  established  by  the 
authorized  officer.  The  authorized 
officer  may  reject  a  contract  if  he  or  she 
determines  that  the  remaining 
unharvested  portion  is  substantially 
unrepresentative  of  the  original  sales  as 
a  whole  in  terms  of  species,  logging 


methods,  or  other  appropriate  criteria, 
and  that  accepting  the  return  of  such 
contract  would  not  be  in  the  public 
interest.  Other  reasons  for  rejection  may 
include,  but  are  not  limited  to,  such 
considerations  as:  (1)  amount  of  value 
loss  due  to  deterioration  in  felled  timber. 
(2)  impractical  remaining  harvest  unit 
resulting  from  purchaser  failing  to 
complete  an  entire  logging  unit;  (3)  road 
construction  determined  not  to  be  at  a 
logical  stopping  point. 

(c)  The  authorized  officer  may  accept 
payment  for  the  amount  of  volume  loss 
in  felled  timber  in  lieu  of  requiring 
removal  of  the  felled  timber:  provided 
that  the  remaining  felled  timber 
constitutes  a  practical  haiAest  unit. 
Payment  for  volume  loss  in  felled  timber 
shall  be  based  on  current  market  price 
applied  to  volume  loss  as  determined  by 
the  Bureau.  Such  payment  shall  be  in 
addition  to  payment  of  the  buy-out  cost 
for  the  volume  of  timber  affected  by 
deterioration. 

(d)  The  authorized  officer  shall 
include  conditions  for  acceptance  of  the 
returned  contract  and  a  schedule  for  its 
completion  as  part  of  the  purchaser's 
modification  application  package. 
Conditionally  returned  contracts  shall 
not  be  accepted  by  the  authorized 
officer  until  the  purchaser  has  fulfilled 
all  the  conditions  established  in  the 
modification  application.  If  the 
purchaser  does  not  fulfill  these 
conditions  in  accordance  with  the 
schedule  for  their  completion,  the  sale 
shall  no  longer  qualify  for  buy-out  under 
the  Act  and  shall  terminate  on  the  date 
scheduled  for  its  completion  or  the  date 
provided  in  the  agreement  under  the 
grace  period  extension  program, 
whichever  is  later. 

§  5475.5    Attvmativ*  mettiod  of  payment. 

If  unabb-  to  obtain  sufficient  credit 
elsewhere,  a  purchaser  may  finance  the 
buy-out  charge  by  paying  5  per  centum 
of  the  buy-out  charge  at  a  time  specified 
by  the  buy-out  agreement  and  paying 
the  remainder  in  equal  quarterly 
payments  over  a  period  not  to  exceed  5 
years.  These  additional  requirements 
shall  apply: 

(a)  The  purchaser  shall  provide 
documentation  to  the  authorized  officer 
of  inability  to  obtain  private  financing  at 
reasonable  rates  and  terms  as  defined  in 
this  subpart,  from  at  least  two  Federal 
or  state  chartered  financial  Institutions 
engaged  in  providing  financing  to  the 
timber  industry  and  one  from  the 
lending  institution  with  which  the 
purchaser  usually  transacts  business. 

(bl  Upon  request,  the  purchaser  shall 
make  available  copies  of  loan  papers  for 
loans  acquired  within  six  months  of  the 
date  of  publication  of  the  final  rules  and 
for  loans  acquired  between  the 
publication  date  and  submittal  of  the 


purchaser's  buy-out  request,  which  have 
reasonable  interest  rates,  as  defined  in 
§  5475.0-5(k)  of  this  subpart. 

(c)  The  interest  rate  shall  be  adjusted 
with  each  payment  to  equal  the  average 
market  yield  of  outstanding  Treasury 
obligations  with  5  years  remaining  to 
maturity.  Such  information  shall  be 
obtained  by  the  authorized  officer  from 
the  United  States  Department  of  the 
Treasury. 

(d)  The  purchaser  shall  sign  a 
promissory  note  agreeing  to  the  terms 
and  conditions  of  payment. 

(e)  Payment  shall  be  secured  by  bond 
deposited  securities  or  other  forms  of 
security  acceptable  to  the  authorized 
officer  in  an  amount  sufficient  to  cover 
the  entire  buy-out  payment  owing  on 
those  Bureau  contracts.  If  a  bond  of 
corporate  surety  is  used,  the  payments 
bond  shall  provide  that,  if  the  purchaser 
fails  to  make  payments  as  required  by 
this  supbarl.  the  surety  shall  make 
payment  of  the  entire  balance  including 
any  required  interest  and  late  payment 
charges.  As  each  payment  is  made,  the 
bond  may  be  adjusted  downward  to  an 
amount  equal  to  the  unpaid  balance  of 
the  buy-out.  including  any  required 
interest. 

(f)  The  mf-'thod  of  payment  shall  be 
the  same  as  called  for  in  the  original 
purchase  contract  unless  the  amount  is 
over  SlO.OOO.  For  amounts  over  $10,000 
the  Bureau  may  require  remittance  by 
wire  transfer.  The  place  of  payment  for 
other  than  wire  transfer  shall  be 
specified  in  the  buy-out  agreement. 

§  5475.6    Payment  data. 

The  purchaser  shall  pay  either  the 
total  buy-out  charge  or.  on  qualifying, 
the  initial  installment  under  §  5475.5  of 
this  subpart  by  the  60th  calendar  day 
after  the  final  date  for  submitting 
applications  for  contract  buy-out.  If 
payment  is  not  received  by  the 
authorized  officer  by  the  60th  calendar 
day.  the  purchaser  shall  pay  late 
charges  on  the  outstanding  billed 
amount,  as  prescribed  in  the  Debt 
Collection  Act  of  1982  (96  Stat.  1749). 
Late  payment  charges  shall  accrue  from 
the  60th  calendar  day  after  the  final  date 
for  submitting  applications  for  buy-out. 
or  where  the  alternate  payment  method 
is  used,  shall  accrue  from  the  date  the 
payment  was  due. 

§  5475.7    Protest  and  appeals. 

(a)  Any  appeal  filed  prior  to  the 
execution  of  a  buy-out  agreement  shall 
be  in  accordance  with  the  provisions  of 
43  CFR  Part  4. 

(b)  Any  dispute  relating  to  an 
e.xecuted  buy-out  agreement  shall  be 
subject  to  the  provisions  of  the  Contract 
Disputes  Act  of  1978  (92  Slat.  2383). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Parts  193  and  561 
IFAPOH52/7/R770;  PH-FRL  2857-31 

Pesticides;  Tolerances  in  Animal  and 
Human  Foods;  Chlorpyrifos-Methyl 

agency:  Environmenfal  Protection 
.'Veciicy  (EPA). 

action:  Final  rule. 


SUMMARY:  These  rules  establish  food 
and  feed  additive  regulations  to  permit 
the  combined  residues  of  the  insecticide 
chlorpjrifos-methyl  and  it"  netabolite  in 
or  on  certain  food  and  feed  items.  These 
regulations  to  establish  maximum 
permissible  levels  for  the  combined 
residues  of  the  insecticide  in  or  on  the 
commodities  were  requested  in  a 
petition  submitted  by  the  Dow  Chemical 
Co. 

EFFECTIVE  DATE:  Effective  on  June  27. 
1985. 

ADDRESS:  Written  objections  may  be 
submitted  to  the:  f^earing  Clerk  (A-llO). 
Environmental  Protection  Agency.  Room 
3708.  401  M  Street  SW..  Washington. 
DC.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  jay  Ellenberger.  Product 
Manager  (PM)  12.  Registration 
Division  (TS-767C).  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington.  D.C.  20460. 
Office  location  and  telephone  number: 
Room  202.  CM  -2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA  22202 

SUPPLEMENTARY  INFORMATION:  EP.A 
issued  a  notice,  published  in  the  Federal 
Register  of  October  23.  1980  (45  FR 
7()J13).  which  announced  that  Dow 
Chemical  Co  .  PO  Box  1706.  Midland.  MI 
48640.  had  submitted  a  food/feed 
additive  petition  (FAP)  to  EPA 
proposing  to  establish  food/feed 
additive  regulations  for  the  combined 
residues  of  the  insecticide  chlorpvrifos- 
methyl  (O.  0-dlmefhyi-0-{3.5.6.- 
t^ichloro-2-pyridy!)  phosphorothioate 
and  its  metabolite  (3.5.6-trichloro-2- 
pyridinol)  in  or  on  corn  oil  at  160  parts 
per  million  (ppm):  milling  fractions 
(except  flour)  of  barley,  oats,  sorghnm. 
and  wheat  at  20  ppm:  and  milling 
fractions  of  rice  at  30  ppm. 

In  the  Federal  Register  of  December  1. 
1982  (47  FR  54159).  EPA  gave  notice  that 
Dow  Chemical  Co.  amended  the  petition 
by  increasing  the  proposed  tolerance 
levels  of  milling  fractions  (except  flour) 
of  sorghum  and  barley  to  90  ppm.  milling 
fractions  (except  flour)  of  oats  to  130 
ppm.  milling  fractions  (except  flour)  of 


wheat  to  30  ppm.  and  com  soapstock  to 
40  ppm. 

No  comments  were  received  in 
response  to  the  notices  of  filing. 
\     On  April  11.  1985.  Dow  Chemical  Co. 
further  amended  this  petition  by 
withdrawing  the  proposed  feed  additive 
toleranctjs  for  corn  oil  and  corn 
soapstock. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  a  related 
document  [PP  OF2423/R769|.  appearing 
elsewhere  in  this  issue  of  the  Federal 
Register,  establishes  tolerances  for  the 
combined  residues  of  the  above 
insecticide  for  the  various  raw 
agricultural  commodities  appearing 
elsewhere  in  this  issue  of  the  Federal 
Register.  Further,  in  that  companion 
document,  is  an  explanation  of  the 
Agency's  decision  to  grant  conditional  - 
registration  of  chlorpyrifos-methyl 
products  with  the  condition  that 
additional,  necessary  mutagenicity  data 
be  submitted  to  and  received  by  the 
Agency  on  or  before  July  1. 1985. 
Further,  registration  will  be  issued  for  a 
term  to  July  1. 1985  however,  if  these 
data  are  received  by  this  date  the 
registration  will  be  extended  to 
November  1.  1985.  During  this  term  the 
Agency  expects  to  receive  and  evaluate 
these  data  and  to  conclude  whether  or 
not  to  extend  the  term  of  registration 
beyond  November  1. 1985. 

The  metabolism  of  chlorpyrifos- 
methyl  is  adequately  understood  for  the 
uses  and  an  adequate  analytical 
method,  liquid  chromotography.  is 
available  for  enforcement  purposes. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  food  and  feed 
auditive  regulations  are  sought,  and  it  is 
concluded  that  the  insecticide  may  be 
safely  used  when  such  uses  are  in 
accordance  with  the  label  and  labeling 
registered  pursuant  to  FIFRA  as 
amended  (86  Stat.  973.  89  Stat.  751.  7 
U.S.C.  135(ii)  et  seq.).Thei'efore.  the  food 
and  feed  additive  regulations  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by 
these  regulations  may.  within  30  days 
after  publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk  at  the  address 
given  above.  Such  objections  should  be 
submitted  in  quintuplicate  and  specify 
the  provisions  of  the  regulations  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearirtg  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 


The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  food  and 
feed  additive  levels,  or  conditions  for 
safe  use  of  additives,  or  raising  such 
food  and  feed  additive  levels  do  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  May 
4.  1981  (46  FR  24945). 

List  of  Subjects  in  21  CFR  Parts  561  and 
193 

Animal  feeds.  Pesticides  and  pests. 
Dated:  June  18. 1965. 
Steven  Schalzow. 

Dimtor.  Office  of  Pesticide  Programs. 

Therefore  21  CFR.  Chapter  I.  is 
amended  as  follows: 

PART  193— (AMENDED) 

1.  In  Part  193: 

a.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  21  U  S.C.  348. 

b.  Section  193.471  is  added  to  read  as 
follows: 

§  193.471     Chlorpyrifos-mettiyl. 

Tolerances  are  established  for  the 
combined  residues  of  the  insecticide 
chlorpyrifos-methyl  (O.-O-dimethyl-O- 
(3.5.6-trichloro-2-pyridyl) 
phosphorothioate  and  its  metabolite 
(3.5.6-trichloro-2-pyridinol)  in  or  on  the 
following  processed  feeds  when  present 
therein  as  a  result  of  application  to 
stored  grains: 


roods 


Pan*  pat 


Bariay  nwkng  tiiciioni  (eicapt  Hour) 

Oala  mi»ng  t-acLons  (except  ftoufl 
Sorghum  miiing  tractions  (eacapr  Hour) 

Rioe  miMmg  tractions  .jxcapt  ficur) 

Mrtiaat  tniline  ''actions  (e>cepl  flour) 


90 
130 
90 
30 
30 


2.  In  Part  561: 
PART  561— 1  AMENDED] 

a.  The  authority  citation  for  Part  561 
continues  to  read  as  follows: 

Authority:  21  U  S.C.  348. 

b.  Section  561.437  is  added  to  read  as 
follows: 

S  561.437    Chlorpyrifos-methyl. 

Tolerances  are  established  for  the 
combined  residues  of  the  insecticide 


Federal  Register  /  Vol.  50.  No.  124  /  Thursday.  June  27.  1985  /  Rules  and  Regulations  26683 


chlorpyrilos-methyl  (O.-O-dimethyl-O- 
(.3,5.6-trichloro-2-pyridyl) 
phosphorothioate  and  its  metabolite 
(3.5,6-tric.hlnro-2-pyridinol)  in  or  on  the 
following  processed  foods  when  present 
therein  as  a  result  of  appUcation  to 
stored  grains: 


Foods 


Parts  pet 


Barley  rmiiiog  (raclions  (eicept  Hour) 

Gals  mliing  tractions  (except  tloir) 

Sorghum  milkng  tractions  (except  flour) 
Rice  mtkrg  tiactiCPS  (except  flour) 
Wnaal  miling  fractions  (except  four) 


I  low) 


90 
130 
90 
30 
30 
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BILLING  CODE  6S60-S0-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  160 

|PP  OF2423/769;  PH-FRL  2857-4) 

Pesticides  in  or  on  Raw  Agricultural 
Commodities;  Chiorpyrifos-Methyl 

AGENCY:  Knviror.mental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  Establishes 
tolerances  for  the  coihbined  residues  of 
the  inseclicide  chlorpyrifos-methyl  and 
its  metabolite  in  or  on  stored  grains. 
This  regulation  to  estiibiish  maximum 
permissible  levels  for  residues  of 
f:hlorpyrifos-mefhyl  ip  or  on  the 
cjmmodi'ies  was  requested  in  a  petition 
submitted  by  the  Dow  Chemical  Co. 
EFFECTIVE  DATE:  Effective  on  June  27. 
1985. 

ADDRESS:  Written  objections  may  be 
siilimittpd  to  the:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Room 
3708.  401  M  Street  SW..  Washington,  DC 
20460. 
FOR  FURTHER  INFORMATION  CONTACT: 

Uy  mail:  Jay  Ellenberger,  Product 
Manager  (PM)  12,  Registration 
Division  ( TS-767C),  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington,  DC  20460. 
Office  location  and  telephone  number: 
Room  202,  CM  «2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202 
(703-557-2386)'. 
SUPPLEMENTARY  INFORMATION:  EPA 
is.sued  a  notice,  published  in  the  Federal 
Register  of  October  23,  1980  (45  FR 
70313),  which  announced  that  Dow 
Chemical  Co,.  PC  Box  1706,  Midland,  Ml 
48640.  had  submitted  pesticide  petition 
OF2423  to  EPA  proposing  to  establish 
tolerances  for  the  combined  residues  of 
the  insecticide  chlorpyrifos-melhyl  lO,-* 


0-dimethyl-0-(3,5,6-trichloro-2-pyridyl)) 
phosphorothioate  and  its  metabolite 
(3.5,6-trichloro-2-pyridinol)  in  or  on 
certain  commodities. 

In  the  Federal  Register  of  September 
7. 1983  (48  FR  40433).  EPA  gave  notice 
that  Dow  Chemical  Co,  had  amended 
the  petition  by  increasing  and/or 
decreasing  the  tolerance  levels  as 
follows: 


Commo<*ties 


Eggs 

Fat  of  cattle,  goats,  and  sheep 

Fat  of  hogs  anO  riorses 

Fat.  meat,  and  meat  t>yproducts  of 

poultry 

MilK.  fat - 

Milk,  whole __ _ 

Moat  of  cattle,  goats,  hogs,  fiortas. 

and  si>eep 
Meat  byproducts  of  cattle,  goats. 

and  sheep 


Proposed 

revised 

tolerances 


01 
05 
05 

05 

125 

0.05 

05 


There  were  no  comments  received  in 
response  to  the  notices  of  filing. 

On  April  11, 1985.  Dow  Chemical  Co. 
amended  the  petition  by  withdrawing 
the  proposed  tolerance  in  or  on  corn 
grain. 

Elsewhere  in  this  issue  of  the  Federal 
Register  (FAP  OH5277/R770).  EPA  is 
issuing  a  related  document  that 
proposes  to  establlish  food  and  feed 
additive  regulations  (21  CFR  Parts  193 
and  561)  for  residues  of  this  insecticide 
and  its  cholin-esterase-inhibiting 
metabolite  in  the  processed 
.  commodities  rice  milling  fractions 
(except  flour),  sorghum  milling  fractions 
(except  flour),  barley  milling  fractions 
(except  flour),  oats  milling  fractions 
(except  flour),  and  wheat  milling 
fractions  (except  flour). 

Since  0,0-dimethyl-10-(3,5.6.- 
trichloro-2-pyridyl)-phosphorothioate  is  a 
chlolinesterase  inhibitor,  this  chemical 
is  being  added  to  the  list  under  40  CFR 
180.3(e)(5). 

The  data  submitted  in  the  petition  and 
other  revelant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  proposed 
tolerance  include  a  2-year  rat  feeding/ 
oncogenicity  study  with  a  cholinesterase 
(ChE)  no-observed-effect  level  (NOEL) 
of  0.1  milligram  (mg)/kilogram  {kg)/day 
and  negative  for  oncogenic  effects  at  all 
levels  tested  (0.03,  0.1. 1.0.  and  3,0  mg/ 
kg);  a  2-year  dog  feeding  study  with  a 
ChE  NOEL  of  0.1  mg/kg/day  and  a 
NOEL  of  1  mg/kg/day  at  all  levels 
tested  (0.03,  0.1, 1.0,  and  3.0  mg/kg)  for 
systemic  effects;  a  2-year  mouse 
oncogenicity  study  that  was  negative  for 
oncogenic  effects  at  all  levels  tested 
(2.25,  4.5,  and  9.0  mg/kg/day);  kg/day):  a 
3-generation  rat  reproduction  study  with 


a  NOEL  for  reproductive  effects  at  1.0 
mg/kg/day;  a  rabbit  teratolgy  study  that 
was  negative  for  teratogenic  effects  at 
doses  greater  than  16  mg/kg/day:  a  rat 
teratology  study  that  was  negative  for 
teratogenic  effects  at  doses  greater  than 
200  mg/kg/day:  and  a  90-day  delayed 
neurotoxicity  study  in  the  hen  that  was 
negative  at  500  mg/kg  (highest  dose 
tested). 

The  acceptable  daily  intake  (ADI), 
based  on  the  dog  feeding  study  (ChE 
NOEL  of  0.1  mg/kg/day)  and  using  a  10- ' 
fold  safety  factor,  is  calculated  to  be 
0.01  mg/kg  bw/day.  The  maximum 
permissible  intake  (MP!)  for  a  60-kg 
human  is  calculateid  to  be  0.60  mg/day. 

To  assess  these  values  against  the 
theoretical  maximum  residue 
contribution  (TMRC).  the  Agency  used 
the  traditional,  old  tolerance  assessment 
system  and  the  newly  developed 
system.  The  old  system  is  based  on  1965 
USDA  household  surveys  for  food 
consumption,  in  which  consumption  for 
each  raw  agricultural  commodity  is 
expressed  as  a  percent  of  the  total  diet, 
on  an  "average"  person  of  60-kg  of  bw 
and  an  assumed  daily  diet  of  1.5  kg. 
Also,  this  system  only  considers  the 
general  U.S.  population  and  assumes 
that  all  the  "farm  gate"  commodities  are 
at  tolerance  levels. 

The  new  system  differs  significantly 
from  the  former  procedures  (Tolerance 
Assessment  System,  1984  Overview  and 
Background  Document).  In  this  system's 
analysis,  consumption  is  based  directly  • 
on  grams  of  food  consumed  per  kilogram 
of  body  weight,  and  each  surveyed 
individual's  own  body  weight  is  used. 
Food  consumption  is  estimated  for  the 
U.S.  population  and  22  subgroups 
(geographic,  season  of  the  year,  age,  sex. 
ethnic,  and  others),  and  consideration  is 
given  to  residues  in  commodity 
components. 

The  old  method  results  in  a  calculated 
TMRC  for  proposed  tolerances  of  1149 
mg/day  for  a  60-kg  person  with  a  1.5-kg 
diet  (or  0.019  mg/kg  of  bw).  Under  this 
method,  the  TMRC  utilizes  192  percent 
of  the  ADI.  However,  these  calculations 
are  based  on  the  outdated  information 
noted  above  and  assume  that  all  the 
U.S.  population  consumes  these  "whole" 
grains  at  tolerance  levels. 

To  achieve  more  realistic  calculations 
of  the  TMRC  and  the  occupied  ADI,  the 
new  Tolerance  Assessment  System 
(TAS)  was  used.  Under  this  method  of 
analysis,  the  TMRC  value  for  the 
proposed  tolerances  is  0.327  mg/day, 
and  the  occupied  ADI  is  54  percent  for 
the  average  U.S.  population.  Because  of 
differences  in  diets,  the  values  for 
population  subgroups  are  more  or  less 
than  the  average:  for  example. 
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nunnursing  infdnts  (less  than  1  year  old) 
and  children  (1  to  6  years  old)  have 
hii^her  values  (up  to  114  percent  of  the 
ADl).  and  adults  have  lower  values  (as 
low  as  32  percent  of  the  AD!). 

The  Agency  believes  that  these  TMRC 
and  percent-utilized  ADI  calculations 
from  TAS  are  a  more  realistic  reflection 
of  the  dietary  exposure  to  residues  from 
the  proposed  uses  and  associ.ited 
tolerances  because  of  the  reasons 
discussed  above.  Actual  dietary 
exposure  to  residues  of  this  chemical 
may  even  be  lower,  since  traditionally 
only  10  to  15  percent  of  all  grain  is 
treated.  S<  ;ondIy.  all  grain  fractions 
used  for  hurian  consumption  are 
processed  with  heat  during  fractionation 
or  before  cooking.  Residue  levels  used  in 
the  analysis  are  derived  from  raw 
(unheated)  fractions.  It  is  likely  th.it 
heating  will  diminish  residue  levels  and 
thus  reduce  human  dietary  exposure. 

There  is  an  outstanding  data 
requirement,  additional  mutagenicity 
teating.  which  is  necessary  for  the 
Agency  to  complete  its  toxicologicul 
essessment  of  this  chemical.  However, 
the  Agency  has  decided  to  conditionally 
register,  under  section  3(c)(7)(C)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended, 
chlorpyrifos-methyl  products  for  use  as 
grain  protectants  with  the  condition  that 
these  mutagenicity  data  must  be 
submitted  to  and  received  by  the 
Agency  on  or  before  July  1. 1985.  Also, 
registration  will  be  granted  for  a  term  to 
this  date,  if  these  data  are  received  by 
this  date,  registration  will  be  extended 
for  a  term  not  to  exceed  November  1. 
1985.  During  this  term  the  Agency 
expects  to  receive  and  evaluate  these 
data  and  to  conclude  whether  or  not  the 
term  of  registration  should  be  extended 
after  November  1. 1985.  The 
est  jblishment  of  tolerances  and 
registration  of  uses  at  this  time  will 
permit  the  use  of  chlorpyrifos-methyl  on 
the  current  grain  harvest. 

The  nature  cf  the  residue  is 
adequately  understood,  and  an 
adequate  analytical  method,  liquid 
chromatography,  is  available  for 
enforcement  purposes. 

Based  on  the  above  information 
considered  by  the  Agency,  the 
tolerances  established  would  protect  the 


public  health.  Therefore,  the  tolerances 
are  being  established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Feiieral 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA).  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug  and 
Cosmetic  Act. 

Interested  persons  are  invitoii  to 
submit  written  comments  on  the 
regulation.  Comments  must  bear  a 
notation  indicating  the  document  control 
number  |PP  OF2423/R679|.  All  written 
comments  filed  in  response  to  this 
petition  will  be  available  in  the  Program 
Management  and  Support  Division  at 
the  address  given  above  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  tolerances  or 
exemptions  from  tolerance  requirements 
do  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  Mdy  4. 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Uuted:  )une  ia  1985. 
Steven  Schalzow, 

Director.  Office  of  Pesticide  Profirams. 

PART  180— [AMENDED! 

Therefo'-e,  40  CFR  Part  180  is 
amended  as  follows: 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  21  U.S.C.  364a. 

2.  In  §  180.3  by  adding  new  paragraph 
(d)(12)  and  by  amending  paragraph 


(e)(5)  by  adding  and  alphabetically 
inserting  an  entry  for  the  insecticide,  to 
read  as  follows: 

§  180.3    Tolerances  for  related  pesticide 
chemicals. 


(d)  •    •   • 

(12)  Where  tolerances  are  established 
for  more  than  one  pesticide  having  the 
met.ibolite  3.5.6-trich!oro-2-pyridinol 
found  in  or  on  the  raw  agricultural 
commodity,  the  total  amount  of  such 
residues  shall  not  exceed  the  highest 
established  tolerance  for  a  pesticide 
having  this  metabolite. 
•        *        *        •        * 

((.)  •   •   • 
(5)-    •    • 

■  •  •  •  • 

Chlorpyrifos-methyl  (O.O-dimethyl-O- 
(3.5,6-trichloro-2-pyridyl) 
phosphorothioate. 

•  •  *  •  • 

3.  By  adding  new  $  180.419.  to  read  as 
follows: 

§  180.419    Chlorpyrifos-methyl. 

Tolerances  are  established  for  the 
combined  residues  of  the  insecticide 
chlorpyrifos-methyl  (a  O.-dimethyl  0- 
(3.5.B-trichloro-2-pyridyl)l 
phosphorothioate  and  its  metabolite 
(3.5.6-trichIoro-2-pyridinoI)  in  or  on  the 
following  ra\v  agricultural  commodities: 
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73 23695-23697,  24515. 

24638-24647, 2524 1 ,  25421 . 

25422,  25992,  26208.  26567 

74 23697,  26208 

78 23417,  23710 

81 23422 

90 23711,  25234 

97 23423.  25241,  26209 

Proposed  Rules: 

1 23999 

2 24548,  25274,  25587 

22 25274 

43 24547 

73 23728-23738,24548, 

24659.  24786,  25430-25432. 

26004-2601 1 ,  26226-26231 , 
26593 

74 25274 

76 26593 

80 23454 

81 23454 

83 23454 

90 24548,  25274 

97 24548,  26012,  26223 

48  CFR 

Ch.  7 23711,  25712 

1 23604 

12 25680 

13 23604 
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15 23604 

16 23604 


22 23604 

25 23604 

31 23604 

33 23604.  25680 

44 23604 

52 23604.  25680 

53 23604 

522 24523 

533 24772 

552 24523.24772 

App  B 24772 

Proposed  Rules: 

Ch.  18 25434 

3 23818 

904 25722 

952 25722 

49  CFR 

173 23811,25993 

393 24549 

571 23426,  23813 

572 25422 

1057 24648 

1152 24649 

Proposed  Rules: 

71 25856 

195 25602 

531 23738 

542.; 25603 

571 25612 

584 24550,24917 

1039 23741,26015 

1132 25613 

1206 26594 

1241 25282 

1249 26594 
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672 26213 
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Proposed  Rules: 

216 25725 
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Briefings  on  How  To  Use  the  Federal  Register— 

For  informdtion  on  briefings  in  Chicago,  IL,  New  York,  NY, 
and  Washington,  DC,  see  announcement  on  the  inside 
cover  of  this  issue. 


Selected  Subjects 


Air  Pollution  Control 

Environmental  Protection  Agency 

Archives  and  Records 

National  Archives  and  Records  Administration 

Aviation  Safety 

Federal  Aviation  Administration 

Bridges 

Coast  Guard 

Employee  Benefit  PIsns 

Labor-Management  Standards  Office 
Pension  and  Welfare  Benefit  Programs  Office 

Environmental  Impact  Statements 

Postal  Service 

Fisheries 

National  Oceanic  and  Atmospheric  AdministratioSi 

Government  Procurement 

Defense  Department 

General  Services  Administration 

National  Aeronautics  and  Space  Administration 

Honey 

Agricultural  Marketing  Service 

Imports 

Animal  and  Plant  Health  Inspection  Service 

Income  Taxes 

Internal  Revenue  Service  — ~ 
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FEDER.AL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration.  Washington.  DC  2040S,  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended;  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distnbution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $300.00  per  year,  or  S150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington,  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  I.NFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
pHge  number.  Example:  50  FR  12345. 


Life  Insurance 

Personnel  Management  Office 

Loan  Programs— Agriculture 

Commodity  Credit  Corporation 

Manpower  Training  Programs 

Employnlfent  and  Training  Administration 

Marketing  Agreements 

Agricultural  Marlteting  Service 

Mortgage  Insurance 

Mousing  and  Urban  Development  Department 

National  Partes 

National  Park  Service 

Navigation  (Water) 

Coast  Guard 

Organization  and  Functions  (Government  Agencies) 

Customs  Service 

Environmental  Protection  Agency 

Reporting  and  Recordlceeping  Requirements 

Alcohol.  Tobacco  and  Firearms  Bureau 

Semiconductor  Chip  Products 

Copyright  Office,  Library  of  Congress 

Student  Aid 

Education  Department 

Television  Broadcasting 

Federal  Communications  Commission 

Veterinarians 

Animal  and  Plant  Inspection  Service 

Warehouses 

Agricultural  Stabilization  and  Conservation  Sei^rice 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR: 


Any  person  who  uses  the  Federal  Register  and 
Code  of  Federal  Regulations. 


WHO:         The  Office  of  the  Federal  Register 

WH.AT:       Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


CHICAGO.  IL 

WHEN:  July  8  and  9:  at  9  a.m.  (identical  sessions) 

WHERE:  Room  1654.  Insurance  Exchange  Building. 

175  W.  Jackson  Blvd.,  Chicago.  IL. 

RESERVATIONS:   Call  the  Chicago  Federal  Information 
Center.  312-353-4242. 

NEW  YORK,  NY 

WHEN:  July  9  and  10:  at  9  a.m.  (identical  sessions) 

WHERE:  2T  Conference  Room.  Second  Floor. 

Veterans  Administration  Building.  252 
Seventh  Avenue  (between  W.  24th  and  W. 
25th  Streets),  New  York.  NY. 

RESERVATIONS:  Call  Arlene  Shapiro  or  Steve  Colon,  New 
York  Federal  Information  Center, 
212-264-4810. 

WASHINGTON,  DC 


WHEN: 


September  (two  dates  to  be  announced 
later). 


in 


Contents 


2668S 


26890 
26942 


26776 


26813 


26702 


26782 
26760 


26849, 
26850 
26850 


26824 


26827 


The  Presidtnt 

PROCLAMATIONS 

Helen  Keller  Deaf-Blind  Awareness  Week  (lYoc. 
5355) 

Executive  Agencies 

Agricultural  Marketing  Service 

RULES 

I.emuns  g'^ovvn  in  California  and  Arizona 

PROPOSED  RULES 

Honey  research,  promotion,  and  consumer 

information  order 

Agricultural  Stabilization  and  Conservation 
Service 

PROPOSED  RULES 

Warehouse  regulations: 
Grain  warehouse  inspection  fees 

Agriculture  Department 

See  also  Agricultural  Marketing  Ser\  ice: 
Agricultural  Stabilization  and  Conservation 
Service;  Animal  and  Plant  Health  Inspection 
Scn'ice;  Commodity  Credit  Corporation. 
NOTICES 
Meetings: 

Science  and  Education  Research  Grants  Program 

Technical  Advisorj'  Committee 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Firearms  and  ammunition,  commerce: 

Reporting  and  recordkeeping  requirements 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Exportation  and  infjportntion  of  animals  and  animal 

products: 

African  swine  fever  import  restriction 

exemptions 
Veterinarian  accreditation,  suspension,  etc.: 

Accreditation  of  veterinarians  and  origin  health 

certificates 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 

Bell  Communications  Research,  Inc..  et  a!.  (3 

documents) 

Semiconductor  Research  Corp. 

Blind  and  Other  Severely  Handicapped, 
Committee  for  Purchase  from 

NOTICES 

Procurement  list.  1985;  additions  and  deletions  (2 
documents) 

BonrYevine  Power  Administration 

NOTICES 

Near  Term  Iritertie  [Pacific  Northwest-Pacific 
Southwest)  access  policy 
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26845 


Centers  for  Disease  Control 

NOTICES 

Grants  and  cooperative  agreements: 

Physician-office  laboratories  through  training; 

State  capacity  building  in  improving  performance 

aniJ  utilization:  correction 


Civil  Rights  Ccrrimisston 

not:cls 

Meetings:  State  advisory  committees: 

26814 

California 

26814 

Colorado 

26814 

Idaho 

26815 

Indiana 

26815 

Nevada 

26815 

New  York 

26815 

Ohio 

Coast  Guard 

RULES 

Drawbridge  operations: 
26709         Connecticut 

26709  New  Jersey 
26705         New  York 

26710  Drawbridge  operations:  navigable  waterways  of 
U.S.;  reorganization;  correction  and  amendments 
Regattas  and  manne  parades: 

26708         Seattle  Seafair  Triathon 

PROPOSED  RULES 

Drawbridge  operations: 
26808         New  jersey;  extension  of  time,  etc 
26609         South  Carolina 

Regattas  and  marine  parades: 
26S06         Miller  High  Life  Thunderboat  Regatta 
26806         NjBA  Regatta 

Commerce  Department 

See  International  Trade  Administration;  National 
Oceanic  and  Atmospheric  Administration;  Patent 
and  Trademark  Office. 

Commodity  Credit  Corporation 

PROPOSED  RULES 

loan  and  purchase  programs: 
26778         Grain 

NOTICES 

Lo.^n  and  purchase  programs: 
26813         Pulled  wool  and  mohair 

Copyright  Office,  Library  of  Congress 

RULES 

Claims  registration: 
25714         Semiconductor  Chip  Protection  Act; 

implementation;  mask  work  protection 

Customs  Service 

RULES 

Organization  and  functions:  field  organization, 
ports  of  entry,  etc.; 
26694         New  York  Customs  Region 
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Defense  Department 

See  also  Engineers  Corps. 
RULES 

Federal  Acquisition  Regulation  (FAR): 
26902         Civilian  Agency  Acquisition  Council 

membership,  prompt  payment  discounts,  etc. 

(Circular  MS) 

Drug  Enforcement  Administration 

NOTICES 

Registration  applications,  etc.:  controlled 
substances: 
26851         M.D.  Pharmaceutical.  Inc. 

Education  Department 

RULES 

Postsecondary  education: 
26950        Student  assistance:  general  provisions 

HOJKtS 

Grantback  arrangments;  award  of  funds: 

26825  California 

Employment  and  Training  Administration 

RULES 
26704     Comprehensive  Employment  and  Training  Act 
programs:  CFR  Parts  removed 

Employment  Standards  Administration 

NOTICES 
26884     Minimum  wages  for  Federal  and  fedtrally-assisted 
construction:  general  wage  determination  decisions, 
modiHcations.  and  supersedeas  decisions  (KS,  MI. 
MN.  MT.  OH.  OK.  OR.  Rl.  and  WV) 

Energy  Department 

See  also  Bonneville  Power  Administration:  Federal 
Energy  Regulatory  Commission. 
NOTICES 
Grant  awards: 

26826  National  Academy  of  Sciences  (2  documents) 

Engineers  Corps 

NOTICES 

Environmental  statements:  availability,  etc.: 
26824         Santa  Barbara  County.  CA 


Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans:  approval  and 
promulgation:  various  States: 

Colorado  • 

Illinois 

West  Virginia 

Wisconsin 
Organization  and  functions 

NOTICES 

Environmental  statements:  availability,  etc.: 
Agency  statements — 
Comment  availability 
Weekly  receipts 
Toxic  and  hazardous  substances  control: 
Premanufacture  exemption  applications 
Premanufacture  notices  receipts  (2  documents) 


26694 


26690 
26692 
26693 


26785- 

26790 

26786. 

26787 

26788 


26874 
26873 
26874 


26734 
26732 
26732 
26735 
26721 


26837 
26836 

26840 

26837- 

26840 


26876 


Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings:  Sunshine  Act  (2  documents) 


26736 

26841 
26841 
26876 

26833 
26834 

26834 

26841 
26841 


26842 
26843 

26842 
26844 

26843 
26877 


Federal  Aviation  Administration 

RULES 

Air  carriers  certification  and  operations: 

Special-Federal  Aviation  Regulation  (SFAR)  38; 

correction 
Airworthiness  directives: 

Boeing 

Canadair 

Cessna 
PROPOSED  RULES 

Airworthiness  directives: 

British  Aerospace  (2  documents) 

Government  Aircraft  Factories  (2  documents) 

Pratt  »  Whitney 

NOTICES 

Advisory  circulars:  availability,  etc.: 

Floor  proximity  emergency  escape  path  marking; 

inquiry 
Grants:  availability,  etc.: 

Airport  improvement  program:  submission 

deadline 
Meetings: 

Aeronautics  Rudio  Technical  Commission  (2 

documents) 
Federal  Communications  Commission 

RULES 

Television  broadcasting: 
Instructional  television  fixed  service 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Market  discipline  for  FDIC-insured  banks:  inquiry: 

extension  of  time 

Meetings:  Sunshine  Act  (2  documents) 

Federal  Energy  Regulatory  Commission 

NOTICES 
Hearings,  etc.: 

Louisiana  Resources  Co.  et  al. 
Natural  gas  certificate  filings: 

Columbia  Gas  Transmission  Corp.  et  al. 
Small  power  production  and  cogeneration  facilities: 
qualifying  status;  certification  applications,  etc.: 

Congentrix  of  North  Carolina,  Inc..  et  al. 

Federal  Home  Loan  Bank  Board 

NOTICES 

Receiver  appointments: 

Citizens  Savings  4  Loan  Association.  Batesville. 

MS 
Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc. 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

BoRC  Financial  Corp.  et  al.;  correction 

Cayman  Investment  Co.  (Delta),  et  al. 

First  Jersey  National  Corp.  et  al. 

Fishkill  National  Corp. 

Miners  National  Bancorp.  Inc..  et  al. 

Meetings:  Sunshine  Act 
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Food  and  Drug  Administration 

PROPOSED  RULES 
26791     Drug  Price  Competition  and  Patent  Term 

Restoration  Act  of  1984;  implementation;  advance 
notice 

Foreign  Trade  Zones  Board 

NOTICES 

Applications,  etc.: 
26815         Kentucky 


General  Services  Administration 

RULES 

Acquisition  regulations  (GSAR): 

Federal  service  contracts,  labor  standards,  etc.; 

correction 

Contract  Appeals  Board  procedure  rules 

(acquisition  regulations);  procurement  of 

automatic  data  processing  goods  and  services; 

interim 
Federal  Acquisition  Regulation  (FAR): 

Civilian  Agency  Acquisition  Council 

membership,  prompt  payment  discounts,  etc. 

(Circular  84-8) 
Federal  Information  Resources  Management 
Regulation: 

Records  management  programs  and  management 

of  records 
Property  management: 

Archives  and  records;  CFR  subchapter  removed 


26764 


26764 


26902 


26908 


26927 


26844 


26696 


26792 


26958 


26696 


26794 


26815 


26816 
26815 


26774 


26847 


Health  and  Human  Services  Department 

See  also  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  Health  Resources  and 
Services  Administration. 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 


26848 
26848 
26849 
26848 


Health  Resources  and  Services  Administration 

NOTICES 

Meetings;  advisory  committees: 
26845         August 


Housing  and  Urban  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Second  mortgages,  etc.;  escrow  accounts 
associated  with  interest  buy-downs;  correction 

PKOPOSED  RULES 

Mortgage  and  loan  insurance  programs: 
Condominium  ownership;  insurance  eligibility 


26851 


28704 


Indian  Affairs  Bureau 

RULES 

Off-reservation  treaty  fishing: 

Fraser  River  Convention  sockeye  and  pink 

salmon  fishery:  interim 


interior  Department 

See  Indian  Affairs  Bureau;  Land  Management 
Bureau;  Minerals  Management  Service;  National 
Park  Servic !. 


26846 

26845 
26845 


26859 


Internal  Revenue  Service 

RULES 
Income  taxes: 

Rehabilitated  buildings,  qualified;  investment  tax 

credit 
PROPOSED  RULES 
Income  taxes: 

Rehabilitation  expenditures;  investment  tax 

credit 
International  Trade  Administration 

NOTICES 

Antidumping: 

Carbon  steel  structural  shapes  from  Norway; 

postponement 
Countervailing  duties: 

Carbon  steel  wire  rod  from  Brazil 

Steel  products  from  Spain;  correction 

Interstate  Commerce  Commission 

RULES 

Railroad  car  service  orders: 
Chicago,  Milwaukee,  St.  Paul  &  Pacific  Railroad 
Co.;  track  use  by  various  railroads  (2  documents) 

NOTICES 

Motor  carriers: 
Finance  applications 

Justice  Department 

See  also  Antitrust  Division;  Drug  Enforcement 
Administration. 

NOTICES 

Pollution  control;  consent  judgments: 
Magnuson  Mining  Co. 
Midwest  Solvent  Recovery,  Inc.,  et  al. 
Terex  Corp. 
West  Memphis,  AR,  et  al. 

Labor  Department 

See  also  Employment  and  Training  Administration; 
Employment  Standards  Administration;  Labor 
Management  Standards  Office;  Mine  Safety  and 
Health  Administration;  Occupational  Safety  and 
Health  Administration;  Pension  and  Welfare 
Benefit  Programs  Office. 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Labor-Management  Standards  Office 

RULES 

Employee  benefit  plans;  temporary  bonding  rules 
redesignation,  and  CFR  Parts  removed 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  5355  of  June  26.  1985 

Helen  Keller  Deaf-Blind  Awareness  Week,  1985 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  sights  and  sounds  of  the  world  around  us  are  among  the  gifts  we  cherish 
most.  But  for  approximately  40,000  Americans  who  are  both  deaf  and  blind, 
seeing  and  hearing  exist  only  as  dreams.  Through  an  accident  of  birth  or 
illness,  these  men  and  women  may  never  gaze  at  the  splendor  of  a  spring 
garden  or  listen  to  the  voices  of  their  loved  ones.  Cut  off  from  what  most  of  us 
take  for  granted,  people  who  can  neither  see  nor  hear  live  in  a  kind  of  soHtary 
confinement. 

This  month  marks  the  102nd  anniversary  of  the  birth  of  an  American  who 
found  herself  in  such  a  prison— and  broke  out  of  it.  At  the  age  of  19  months. 
Helen  Keller  lost  her  sight,  hearing,  and  speech,  and  her  formative  years  were 
spent  in  utter  isolation.  But  she  had  two  powerful  forces  on  her  side:  an 
absolute  determination  to  overcome  her  handicaps,  and  the  devotion  of  one 
person,  Annie  Sullivan,  who  recognized  the  child's  innate  abihties  and  helped 
her  construct  a  bridge  to  the  world  at  large. 

Today,  the  scientific  and  medical  communities  are  showing  great  determina- 
tion to  build  more  bridges  for  deaf-and-blind  individuals.  Research  on  disor- 
ders that  cause  deaf-blindness  is  being  conducted  and  supported  on  several 
fronts:  by  the  Federal  government  through  the  National  Institute  of  Neurologi- 
cal and  Communicative  Disorders  and  Stroke,  and  the  National  Eye  Institute; 
by  universities  and  other  institutions  of  higher  learning;  and  by  voluntary 
health  agencies  and  numerous  groups  in  the  private  sector. 

America  can  ill  afford  to  lose  the  contributions  of  her  deaf-and-blind  citizens. 
Helen  Keller  became  renowned  for  her  writings  and  her  civic  spirit  at  a  time 
when  the  study  of  deaf-blindness  was  in  its  infancy.  Scientific  progress  will 
enable  the  deaf-and-blind  to  utilize  their  talents  and  ideas,  and  expand  their 
educational  and  employment  opportunities,  thereby  increasing  their  contribu- 
tions to  our  society. 

To  focus  public  attention  on  deaf-blindness  and  the  hope  through  research  of 
someday  averting  this  tragedy,  the  Congress,  by  Senate  Joint  Resolution  125, 
has  designated  the  week  of  June  23  through  29,  1985,  as  "Helen  Keller  Deaf- 
Blind  Awareness  Week"  and  authorized  and  requested  the  President  to  issue 
a  proclamation  to  observe  this  week. 

NOW,  THEREFORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  June  23  through  June  29.  1985,  as 
Helen  Keller  Deaf-Blind  Awareness  Week.  I  call  upon  all  government  agen- 
cies, health  organizations,  communications  media,  and  the  people  of  the 
United  States  to  observe  this  week  with  appropriate  ceremonies  and  activi- 
ties. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-sixth  day 
of  June,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  ninth. 
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This  section  of  the   FEDERAL   REGISTER 
contains   'cgu'alcry   documents   having 
general  applicaSylity  and  legal  effect,  most 
of  whtch  are  keyed  to  and  codi'i^d  in 
the  Code  of  Federal  Regulations,  which  is 
published  ur>der  50  titles  pursuant  to  44 
use.   1510. 

The  Code  o(   Federal   Regulations  is   sold 
by  the  Superintendent  of   Doojments. 
Prices  of   r>ew  books  are'bsted  ip  the 
first   FEDERAL   REGISTER   issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  870,  871,  872,  and  873 

Basic  Life  Insui^nce,  Standard 
Optional  Life  Insurance,  Additional 
Optional  Life  Insurance  and  Family 
Optional  Life  Insurance 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  rules. 

summary:  The  Office  of  Personnel 
Mdr.agement  (OPM)  ia  implementing  a 
further  reduction  in  the  premium  for 
Basic  coverage  effective  the  first  pay 
period  beginning  on  or  after  August  1, 
1985.  OPM  is  also  amending  its 
regulations  to  permit  an  open  enrollment 
period  from  June  1  through  July  1, 1985, 
during  which  time  employees  otherwise 
eligible  to  participate  in  the  Federal 
Employees'  Group  Life  Insurance 
(FEGLI)  Program  will  have  an 
opportunity  to  add  to  their  existing 
coverages  or  to  enroll  in  the  Program  if 
they  have  previously  waived  ail 
coverage. 

EFFECTIVE  DATE:  June  28. 1985. 
FOR  FURTHER  INFORMATION  CONTACT. 
John  Ray,  (202)  254-7052. 
SUPPLEMENTARY  INFORMATION:  On  April 
18,  1985,  OPM  published  in  tlie  Federal 
Register  [50  FR  15428-15430)  proposed 
regulations  to  reduce  the  rates  for  the 
Basic  insurance  coverage  and  to  conduct 
an  open  enrollment  opportunity  for  the 
FEGU  Program.  Only  three  Federal 
agencies  and  one  employee  or;?3ni2ation 
sen',  us  written  comments  during  the  30- 
day  comment  period.  However,  we  also 
held  a  meeting  at  OPM  on  May  9, 1985. 
with  the  various  agencies'  designated 
life  insurance  officers  to  discuss  the 
proposed  open  enrollment  process.  All 
the  written  and  oral  comments  offered 
through  Msy  20, 1985.  expressed  support 
for  o'.ir  proposal  fo  reduce  the  premium 


rate  for  the  Basic  coverage  and  to 
condact  an  open  enrollment  opportunity. 
The  only  major  area  of  concern  raised 
by  the  commenters  focused  on  the 
requirement  that  an  employee  be  in  a 
pay  and  duty  status  for  a  prescribed 
number  of  hours  before  newly-elected 
co'-erage  could  become  effective. 
Federal  agencies  generally  expressed 
concern  over  what  they  perceived  to  be 
an  excessive  administrative  burden 
placed  on  them  to  confirm  that  the  pay 
and  duty  status  requirement  has  been 
met  before  they  could  process  the  open 
enrollment  election.  Standard  Form 
2817. 

In  planning  for  the  1985  FEGLI  open 
enrollment,  we  recognized  that  any  open 
enrollment  contains  an  element  of  risk 
to  the  Program  because  of  adverse 
selection  by  ill  and  older  employees 
who  are  not  otherwise  medically 
insurable.  Following  the  March  1981 
open  enrollment  period,  it  was  obvious 
that  a  number  of  terminally  ill 
employees  returned  to  duty  on  or  aftsr 
April  1  solely  to  acquire  or  increase 
insurance  coverage.  In  some  instances, 
those  employees  were  at  work  for  as 
little  as  one  hour  or  one  day.  They  did. 
however,  obtain  coverage  and 
subsequently  returned  home  and  died  a 
short  time  later.  We  fully  intended  to 
strengthen  the  pay  and  duty  status 
requirement  in  1985  to  prevent  a  re- 
occurrence of  that  situation. 

Being  in  a  pay  and  duty  status  to 
acquire  or  increase  coverage  has  always 
been  a  feature  of  the  FEGLI  Program 
and  practically  every  life  insurance 
cont!  act  offered  to  employees  in  the 
private  sector  requires  that  they  be  "on 
duty"  for  a  specific  period  of  lime  before 
coverage  attaches.  The  norm  is  in  the 
range  of  one  week  on  duty.  Although 
some  agencies  view  the  requirement  of 
checking  to  confirm  th.'R!  an  rr.iployee 
has  met  the  required  time  in  a  pay  and 
duty  status  as  a  burden,  we  believe  that 
it  represents  the  most  viable  barrier  to 
adverse  selection  against  the  Program 
short  of  imposing  age  restrictions  or 
medical  examinations.  Projecting  the 
exact  financial  impact  of  potential 
adverse  selection  is  clearly  impossible. 
However,  we  are  convinced  that  the 
cost  to  the  Program  of  dropping  the 
minimum  pay  and  duty  status 
requirement  would  be  far  more 
significant  than  the  burdens  placed  on 
agencies  to  administer  it.  Potential 
savings  to  the  Program  by  retaining  the 


proposed  pay  and  duty  status 
requirement  can  ultimately  be  passed  on 
to  insured  employees  in  the  future  in  the 
form  of  reduced  premium  levels  or 
increased  benefits.  Therefore,  as  the     - 
admmistrator  of  the  Program,  we  cannot 
adopt  the  suggestion  to  drop  the 
proposed  pay  and  duty  status 
requirement. 

One  comnienter  asked  if  employees 
and  annuitants  could  expect  any 
reduction  in  premiums  for  the  three 
forms  of  optional  coverage  or  the  rates 
for  the  po8t-65  reduction  in  Basic 
coverage  after  retirement.  {Retiring 
employees  can  elect  no  reduction  in 
Ba.sic  coverage  after  age  65  or  a 
reduction  of  only  one  percent  per  monlh 
af»cr  age  65,  rather  than  the  standard 
two  ptrcent  per  month  reduction,  in 
exchange  for  a  defined  premium.)  No 
reduction  in  premium  for  anything  other 
than  the  Basic  coverage  is  planned  at 
this  time.  However,  if  we  can  avoid 
extensive  adverse  selection  in  the  open 
enrollment  period  and  if  our  claims 
experience  remains  favorable, 
additional  rate  reductions  may  be 
possible.  This  ssme  commenter  asked  if 
employees  regularly  scheduled  for 
furlough  in  June  would  be  eligible  fo 
take  advantage  of  the  open  enrollment 
period  in  June.  Yes.  all  employees 
otherv.'ise  eligible  for  FEGLI  coverage 
will  be  permitted  to  complete  and 
submit  a  new  election  of  coverage 
between  June  1  and  July  1. 1983. 
However,  the  effective  date  of  the 
election  will  be  delayed  if  the  individual 
remains  on  furlough  and  does  not  return 
to  a  pay  and  duty  status  in  time  for  the 
election  to  become  effective  with  the 
first  full  pay  period  in  August  1985.  In 
that  evenL  the  election  will  become 
effective  at  the  begirming  of  the  next  full 
pay  period  after  the  required  time  in  a 
pay  and  duty  status  has  been  met. 

Another  commenter  pointed  out  that 
the  FEGLI  85  booklet.  FE74-A,  made 
clear  that  neither  annual  leave  nor  sick ' 
leave  would  serve  to  meet  the  required 
32  hours  in  a  pay  and  duty  status  for 
newly-elected  coverage  to  become 
effective.  This  cdtamenter  suggested  that 
the  final  regulations  specifically  address 
this  point.  We  believe  it  is  sufficient  to 
confirm  in  this  Supplementary 
Information  section  that  neither  annual 
nor  sick  leave  constitutes  a  pay  and 
duty  status  rather  than  further  revising 
the  regulations  themselves.  The  term 
"leave"  denotes  that  an  individual  has 
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been  excused  from  attendance  or 
granted  permission  to  be  absent  from 
duty.  The  term  "pay  and  duty  status" 
has  a  clear  and  well  defined  meaning  to 
agency  personnelists  who.  generally,  are 
quite  famihar  with  the  term. 

This  same  commenter  suggested  that, 
in  the  future.  OPM  not  have  open 
enrollment  opportunities  during  periods 
of  high  leave  usage,  such  as  during  the 
summer  months.  It  was  our  intent  to 
make  an  open  enrollment  opportunity 
available  to  employees  as  soon  as  our 
experience  showed  that  it  was  fiscally 
prudent  and  administratively  feasible.  In 
the  future,  we  will  still  be  motivated  by 
these  determinant  factors.  However,  we 
will  also  take  into  consideration  the 
experience  drawn  from  conducting  the 
1985  open  enrollment  opportunity  during 
a  high  leave  usage  period  and  its  overall 
impact  on  both  employees  and  agencies. 

The  enrollment  period  will  run  from 
|une  1  through  |uly  1. 1985.  During  this 
time,  employees  otherwise  eligible  to 
participate  in  the  FEGU  Program  may 
add  to  their  existing  coverages  or  enroll 
in  the  Program  if  they  have  previously 
waived  all  coverage.  Elections  filed 
during  the  open  enrollment  period  will 
become  effective  at  the  beginning  of  the 
first  pay  period  which  begins  on  or  after 
August  1. 1985.  which  immediately 
follows  a  pay  period  during  which  the 
employee  was  in  a  pay  and  duty  status 
for  at  least  32  hours.  Part-lime 
employees  will  need  to  have  been  in  a 
pay  and  duty  status  for  one-half  of  the 
regularly-scheduled  tour  of  duty 
indicated  on  their  current  SFs  50  for 
newly-elected  coverage  to  become 
effective. 

Detailed  guidance  is  being  provided 
agencies  and  employing  offices  in 
Federal  Personnel  Manual  issuances 
and  a  Payroll  Office  Letter  concerning 
the  reduction  in  the  premium  rate  for 
Basic  coverage,  the  open  enrollment 
material  which  must  be  provided  all 
eligible  employees  and  the  mechanics  of 
processing  open  enrollment  elections. 

Pursuant  to  section  553(d)(3)  of  title  5 
of  the  United  States  Code.  I  find  that 
good  cause  exists  to  make  these 
amendments  to  the  regulations  effective 
in  less  than  30  days.  The  regulations  are 
being  made  effective  immediately  so  as 
not  to  delay  the  open  enrollment 
opportunity  and  to  make  the  reduction 
in  the  premiums  for  Basic  FEGU 
coverage  effective  at  the  earliest  time 
practicable. 

E.0. 12291.  Federal  Regulation 

1  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 


Regulatory  Flexibility  Act 

1  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  would  affect  only  Federal 
employees. 

List  of  Subjects  in  5  CFR  Parts  870. 871. 
872  and  873 

Administrative  practice  and 
procedure.  Government  employees.  Life 
insurance. 

U.S.  Office  of  Personnel  Management. 
Loreila  Cornelius. 
Acting  Director. 

Accordingly.  OPM  is  revising  Part  870. 
871,  872.  and  873.  of  Title  5  of  the  Code 
of  Federal  Regulations  as  follows: 

(1)  The  authority  citation  for  Parts  870. 
871,  872.  and  873  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  8716.  unless  otherwise 
noted. 

PART  870— BASIC  LIFE  INSURANCE 

2.  In  S  870.203,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 


§870.203 
coverage. 


Effective  date*  of  Insurance 


(d)  An  open  enrollment  election  of 
basic  life  insurance  filed  during  the 
period  from  June  1  through  July  1. 1935. 
is  effective  on  the  first  day  of  the  first 
day  period  beginning  on  or  after  August 
1. 1985.  which  immediately  follows  a 
pay  period  during  which  the  employee 
was  in  a  pay  and  duty  status  for  at  least 
32  hours.  A  part-time  employee  will 
need  to  have  been  in  a  pay  and  duty 
status  for  one-half  of  the  regularly- 
scheduled  tour  of  duty  indicated  on  his 
or  her  current  Standard  Form  50  for 
newly-elected  coverage  to  become 
effective.  An  employee  who  has  no 
regularly-scheduled  tour  of  duty  or  who 
is  employed  on  an  intermittent  basis 
will  have  to  have  been  in  a  pay  and  duty 
status  for  one-half  of  the  hours 
customarily  worked  before  newly- 
elected  coverage  can  become  effective. 
For  the  purpose  of  this  subsection, 
employing  offices  can  determine  the 
number  of  hours  customarily  worked  by 
averaging  the  number  of  hours  worked 
in  the  calendar  year  quarter  ending  {une 
30.  1985. 

3.  In  S  870.204.  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

§  870.204    Cancellation  of  waiver  of 
Insurance  coverage. 
»         *         •         •         • 

(g)(l]  An  open  enrollment  period  will 
be  held  from  |une  1  through  July  1. 1985. 
during  which  time  employees  otherwise 


eligible  for  coverage  may  cancel  their 
existing  waivers  of  coverage  by 
affirmatively  electing  to  be  insuE*d  on  a 
form  designated  by  OPM. 

(2)  An  employing  office  may  make  a 
determination,  within  6  months  after  the 
June  1  through  July  1. 1985  open 
enrollment  period,  that  an  employee 
was  unable,  for  cause  beyond  his  or  her 
control,  to  cancel  his  or  her  then  existing 
waiver  of  coverage  by  affirmatively 
electing  to  be  insured  during  the  1985 
open  enrollment  period.  The  employee 
shall  be  permitted  to  submit  an 
affirmative  election  of  coverage  within 
31  days  after  he  or  she  is  advised  of  that 
determination.  Basic  life  insurance 
coverage  in  that  case  is  retroactive  to 
the  first  pay  period  beginning  on  or  after 
August  1, 1985,  which  immediately 
follows  a  pay  period  during  which  the 
employee  was  in  a  pay  and  duty  status 
for  a  sufficient  length  of  time,  as 
specified  in  S  870.203(d),  to  acquire 
coverage.  Failure  on  the  part  of  the 
employee  to  file  an  election  within  the 
31  days  prescribed  in  this  paragraph 
shall  be  deemed  a  waiver  of  all 
coverage. 

4.  In  5  870.401,  paragraphs  (a),  (b)  and 
(f)(1)  are  revised  to  read  as  follows: 

§  870.401     Withtiotdings  and  contributions. 

(a)  Effective  August  1. 1985.  during 
each  pay  period  in  which  an  insured 
employee  is  in  pay  status  for  any  part  of 
the  period.  $0.20  for  each  $1,000  of  the 
employee's  BIA  shall  be  withheld  from 
the  biweekly  pay  of  the  employee.  The 
amount  withheld  from  the  pay  of  an 
employee  who  is  paid  on  other  than  a 
biweekly  basis  is  determined  at  a 
proportionate  rate,  adjusted  to  the 
nearest  one-tenth  of  one  cent. 

(b)  The  amount  withheld  from  the  pay 
of  an  insured  employee  whose  annual 
pay  is  paid  during  a  period  shorter  than 
52  workweeks  is  the  sum  obtained  by 
converting  the  biweekly  rate  of  $0.20  for 
each  $1,000  of  the  employee's  BIA  to  an 
annual  rate  and  prorating  the  annual 
rate  over  the  number  of  installments  of 
pay  regularly  paid  during  the  year. 

•         *        •        *         • 

(f)(1)  Except  as  provided  under 
paragraph  (g)  of  this  section,  an  insured 
person  who  elects  continued  basic  life 
insurance  coverage  during  receipt  of 
annuity  or  compensation  payments  as 
provided  under  S  870.601(c)(2)  or 
§  B70.701(c)(2)  (maximum  reduction  of  75 
percent  after  age  65)  shall  have  withheld 
from  his  or  her  payments  basic  life 
insurance  withholdings  at  the  monthly 
rate  (for  annuitants)  of  $0,433  for  each 
$1,000  of  the  BIA  or  at  the  weekly  rate 
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(for  compensationers]  of  §0.10  for  each 
$1,000  of  the  BIA. 


PART  871->STANDARD  OPTIONAL 
LIFE  INSURANCE 

5.  In  §  871.203,  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§  871.203    Effective  date  of  Insurance. 

*  *         •        ^        • 

(c)  An  open  enrollment  election  of 
standard  optional  insurance  filed  during 
the  period  from  June  1  through  July  1, 
1985,  is  effective  on  the  first  day  of  the 
first  pay  period  beginning  on  or  after 
August  1, 1985,  which  immediately 
follows  a  pay  period  during  which  the 
employee  was  in  a  pay  and  duty  status 
for  at  least  32  hours.  A  part-time 
employee  will  need  to  have  been  in  a 
pay  and  duty  status  for  one-half  of  the 
regularly  scheduled  tour  of  duty 
indicated  on  his  or  her  current  Standard 
Form  50  for  newly-elected  coverage  to 
become  effective.  An  employee  who  has 
no  regularly-scheduled  tour  of  duty  or 
who  is  employed  on  an  intermittent 
basis  will  have  to  have  been  in  a  pay 
and  duty  status  for  one-half  of  the  hours 
customarily  worked  before  newly- 
elected  coverage  can  become  effective. 
For  the  purpose  of  this  subsection, 
employing  offices  can  determine  the 
number  of  hours  customarily  worked  by 
averaging  the  number  of  hours  worked 
in  the  calendar  year  quarter  ending  June 
30, 1985. 

6.  In  §  871.205,  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

§  871.205    Cancellation  of  declination. 

•  •         ft         *         * 

(g)(1)  An  open  enrollment  period  will 
be  held  from  June  1  through  July  1, 1985, 
during  which  time  employees  otherwise 
eligible  for  coverage  may  cancel  their 
existing  declinations  of  coverage  by 
affirmatively  electing  to  be  insured  on  a 
form  designated  by  0PM. 

(2)  An  employing  office  may  make  a 
determination,  within  6  months  after  the 
June  1  through  July  1, 1985  open 
enrollment  period,  that  an  employee 
was  unable,  for  cause  beyond  his  or  her 
control,  to  cancel  his  or  her  then  existing 
declination  of  coverage  by  affirmatively 
electing  to  be  insured  during  the  1985 
open  enrollment  period.  The  employee 
shall  be  permitted  to  submit  an 
affirmative  election  of  coverage  within 
31  days  after  he  or  she  is  advised  of  that 
determination.  Standard  optional 
insurance  coverage  in  that  case  is 
retroactive  to  the  first  pay  period 
beginning  on  or  after  August  1, 1985, 
which  immediately  follows  a  pay  period 
during  which  the  employee  was  in  a  pay 


and  duty  status  for  a  sufficient  length  of 
time,  as  specified  in  §  871.203(c)  to 
acquire  coverage.  Failure  on  the  part  of 
the  employee  to  file  an  election  within 
the  31  days  prescribed  in  this  paragraph 
shall  be  deemed  a  declination  of 
standard  optional  insurance. 

PART  872— ADDITIONAL  OPTIONAL 
LIFE  INSURANCE 

7.  In  §  872.203,  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§  872.203    Effective  date  of  Insurance. 

•        *        *        *        ft 

(c)  An  open  enrollment  election  of 
additional  optional  insurance  filed 
during  the  period  from  June  1  through 
July  1, 1985,  is  effective  on  the  first  day 
of  the  first  pay  period  beginning  on  or 
after  August  1, 1985,  which  immediately 
follows  a  pay  period  during  which  the 
employee  was  in  a  pay  and  duty  status 
for  at  least  32  hours.  A  part-time 
employee  will  need  to  have  been  in  a 
pay  and  duty  status  for  one-half  of  the 
regularly-scheduled  tour  of  duty 
indicated  on  his  or  her  current  Standard 
Form  50  for  newly-elected  coverage  to 
become  effective.  An  employee  who  has 
no  regularly-scheduled  tour  of  duty  or 
who  is  employed  on  an  intermittent 
basis  will  have  to  have  been  in  a  pay 
and  duty  status  for  one-half  of  the  hours 
customarily  worked  before  newly- 
elected  coverage  can  become  effective. 
For  the  purpose  of  this  subsection, 
employing  offices  can  determine  the 
number  of  hours  customarily  worked  by 
averaging  the  number  of  hours  worked 
in  the  calendar  year  quarter  ending  June 
30, 1985. 

8.  In  §  872.205,  paragraph  (d)  is  added 
to  read  as  follows: 

§  872.205    Cancellation  of  declination, 
ft         ft         ft         ft         ft 

(d)(1)  An  open  enrollment  period  will 
be  held  from  June  1  through  July  1, 1985, 
during  which  time  employees  otherwise 
eligible  for  coverage  may  cancel  their 
existing  declinations  of  coverage  by 
affirmatively  electing  to  be  insured  on  a 
form  designated  by  OPM. 

(2)  An  employing  office  may  make  a 
determination,  within  6  months  after  the 
June  1  through  July  1, 1985  open 
.  enrollment  period,  that  an  employee 
was  unable,  for  cause  beyond  his  or  her 
control,  to  cancel  his  or  her  then  existing 
declination  of  coverage  by  affirmatively 
electing  to  be  insured  during  the  1985 
open  enrollment  period.  The  employee 
shall  be  permitted  to  submit  an 
affirmative  election  of  coverage  within 
31  days  after  he  or  she  is  advised  of  that 
determination.  Additional  optional 
insurance  coverage  in  that  case  is 
retroactive  to  the  first  pay  period 


beginning  on  or  after  August  1, 1985, 
which  immediately  follows  a  pay  period 
during  which  theemployee  was  in  a  pay 
and  duty  status  for  a  sufficient  length  of 
time,  as  specified  in  §  872.203(c)  to 
acquire  coverage.  Failure  on  the  part  of 
the  employee  to  file  within  the  31  days 
prescribed  in  this  paragraph  shall  be 
deemed  a  declination  of  additional 
optional  insurance. 

PART  873— FAMILY  OPTIONAL  LIFE 
INSURANCE 

9.  In  §  873.203,  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§  873.203    Effective  date  of  insurance. 

ft         ft         ft         ft         ft 

(c)  An  open  enrollment  election  of 
family  optional  insurance  filed  during 
the  period  from  June  1  through  July  1, 
1985,  is  effective  on  the  first  day  of  the 
first  pay  period  beginning  on  or  after 
August  1, 1985,  which  immediately 
follows  a  pay  period  during  which  the 
employee  was  in  a  pay  and  duty  status 
for  at  least  32  hours.  A  part-time 
employee  will  need  to  have  been  in  a 
pay  and  duty  status  for  one-half  of  the 
regularly-scheduled  tour  of  duty 
indicated  on  his  or  her  current  Standard 
Form  50  for  newly-elected  coverage  to 
become  effective.  An  employee  who  has 
no  regularly-scheduled  tour  of  duty  or 
who  is  employed  on  an  intermittent 
basis  will  have  to  have  been  in  a  pay 
and  duty  status  for  one-half  of  the  hours 
customarily  worked  before  newly- 
elected  coverage  can  become  effective. 
For  the  purpose  of  this  subsection, 
employing  offices  can  determine  the 
number  of  hours  customarily  worked  by 
averaging  the  number  of  hours  worked 
in  the  calendar  year  quarter  ending  June 
30, 1985. 

10.  In  §  873.205,  paragraph  (e)  is  added 
to  read  as  follows: 

§  873.205    Cancellation  of  declination. 

ft         ft         ft         ft         ft 

(e)(1)  An  open  enrollment  period  will 
be  held  from  June  1  through  July  1, 1985, 
during  which  time  employees  otherwise 
eligible  for  coverage  may  cancel  their 
existing  declinations  of  coverage  by 
affirmatively  electing  to  be  insured  on  a 
form  designated  by  OPM. 

(2)  An  employing  office  may  make  a 
determination,  within  6  months  after  the 
June  1  through  July  1, 1985  open 
enrollment  period,  that  an  employee 
was  unable,  for  cause  beyond  his  or  her 
control,  to  cancel  his  or  her  then  existing 
declination  of  coverage  by  affirmatively 
electing  to  be  insured  during  the  1985 
open  enrollment  period.  The  employee 
shall  be  permitted  to  submit  an 
affirmative  election  of  coverage  within 
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;n  dciys  after  he  or  she  is  advised  of  that 
dttermination.  Family  optional 
insurance  coverage  in  that  case  is 
retroactive  to  the  first  pay  period 
bpoinning  on  or  after  August  1.  1985, 
which  immediately  follows  a  pay  period 
during  which  the  employee  was  in  a  pay 
and  duty  status  for  a  sufficient  length  of 
time,  as  specified  in  §  873.203(c)  to 
acquire  coverage.  Failure  on  the  part  of 
the  employee  to  file  an  election  within 
the  31  days  prescribed  in  this  paragraph 
shdU  be  deemed  a  declination  of  family 
optional  insurance. 

IKK  D(if;  85-15701  Filed  6-27-85:  8:45  ani| 
■tLLIMG  CODE  t32S-«1-« 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  910 
I  Lemon  Reg.  522) 

Lemons  Grown  in  Caiifornia  and 
Ari2ona;  Limitation  of  Handling 

agency:  Agricultural  Miirkoting  S«?rvice. 

rsiiA. 

action:  Final  rule. 


summary:  This  regulation  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
290.000  cartons  during  the  period  June 
.TO-july  6.  1985.  Such  action  is  needed  to 
provide  for  orderly  marketing  of  frrsh 
Irmons  for  the  period  due  to  the 
marketing  situation  confronting  the 
Umon  industry. 

dates:  Effective  for  the  p«;riod  |une  30- 

|ul\  6.  1985. 

FOR  FURTHER  INFORMATION  CONTACT 

William  ).  Doyle.  Chief.  Fruit  Bunch. 
F.SiV.  A.MS.  USDA.  Washington.  DC 
:!0JtO.  telephone  202^M~-3975. 

SUPPLEMENTARY  INFORMATION:  i  his 

f.nal  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291.  and  has  been 
designated  a  "non-major"  rule.  Willidm 
!'  Manley.  Deputy  Administrator. 
.'\gricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  is  issued  under 
Marketing  Order  No.  910.  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona 
The  order  is  effective  under  the 
.Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  «n-fi74). 
The  action  is  based  upon 
recommendations  and  informHiion 


submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  currently  in  effect.  The 
committee  met  publicly  on  June  25,  1985, 
at  Los  Angeles,  California,  to  consider 
the  current  and  prospective  conditions 
of  supply  and  demand  and 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee 
reports  that  lemon  demand  continues  to 
be  good. 

It  is  further  found  that  it  is 
im.practicable  and  contrary  to  the  public 
interest  to  give  preliminary  notice. 
engage  in  public  rulemaking,  and 
postptDne  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553).  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

Usi  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders. 
California.  Arizona,  lemons. 


PART  910— {AMENDED! 

1.  The  authority  citation  for  7  CFR 
Part  910  contiriues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Slut.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  New  S  910.822  is  added  to  read  as 
follows: 

§  910.S22    Lemon  Regulation  522. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  June  30. 1985. 
through  July  6, 1985.  is  established  at 
290.000  cartons. 

Odied:  )unc  26. 1985. 

I'homas  R.  Clark. 

Deputy  Director.  Fruit  and  VcjU'tablt: 
Division.  Agricultuml Marketing  Service. 
|FR  Doc  85-15759  Filed  6-27-85;  8:45  am) 

BILLINQ  CODE  M10-(»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  83-NM-72-AD;  Amdt.  39-50731 

Airworthiness  Directives:  Boeing 
Model  707/720  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  which 
requires  structural  inspections  and 
repairs  or  replacement,  as  necessary,  on 
certain  high  time  Boeing  Model  707/720 
series  airplanes  to  assure  continued 
airworthiness.  This  AD  is  prompted  by 
the  increased  incidence  of  fatigue  cracks 
on  these  airplanes  as  they  approach  or 
exceed  the  manufacturer's  original 
design  life  goal.  A  structural 
reevaluation  has  identified  certain 
significant  structural  components  in 
which  cracks,  if  allowed  to  grow 
undetected,  w  ould  result  in  loss  of 
structural  integrity. 
EFFECTIVE  DATE:  July  5,  1985. 

Compliance  schedule  as  prescribed  in 
the  body  of  the  AD.  The  incorporation 
by  reference  of  certain  publications 
listed  in  this  regulation  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
[illy  5.  1985. 

ADDRESSES:  The  service  documents  may 
be  obtained  upon  request  from  the 
Boeing  Commercial  Airplane  Company. 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  also  may 
be  examined  at  Federal  Aviation 
Administration,  Northwest  Mountain 
Region,  Seattle  Aircraft  Certification 
Office,  9010  East  Marginal  Way  South. 
Seattle.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Carlton  A.  Holmes,  Airframe 
Branch.  AXM-120S;  telephone  (206)  431- 
2926.  Mailing  address:  Seattle  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region.  17900  Pacifi::  Highway 
South.  C-68966.  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  the  inspection  and  repair,  as 
necessary,  of  the  Significant  Structural 
Details  (SSD)  listed  in  Boeing  Document 
D6-44860,  Revision  L  "Supplemental 
Structural  Inspection  Document"  (SSID), 
was  published  in  the  Federal  Register  on 
November  14. 1984  (49  FR  45011).  The 
comment  period  closed  on  January  7. 
1985 


Federal  Register  /  Vol.  50,  No.  125  /  Friday,  June  28,  1985  /  Rules  and  Regulations 


26691 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  the  amendment  and  due 
consideration  has  been  given  to  both 
comments  received. 

The  Air  Transport  Association  of 
America  (ATA),  on  behalf  of  its  member 
airlines,  noted  that  the  proposed  rule  did 
not  allow  adjustment  of  the  inspection 
intervals  in  order  to  accommodate 
operators'  scheduled  maintenance 
programs.  The  FAA  concurs  with  the 
comment  to  allow  some  adjustment  of 
inspection  intervals  and  the  AD  has 
been  revised  accordingly. 

The  ATA  also  suggested  that 
paragraph  F.  does  not  provide  a 
practical  alternative  to  the  AO,  and 
should  delete  reference  to  paragraphs  B. 
and  C.  The  FAA  does  not  concur  with 
the  suggestion,  noting  that  paragraph  F. 
provides  specific  conditions  for 
exemption  from  the  AD.  These 
conditions  include  the  requirements  that 
thresholds  not  be  extended  in 
accordance  with  the  procedures  of 
Section  1.70  of  Boeing  Document  D6- 
44860,  Revision  L,  and  that  cracked  or 
damaged  structure  be  repaired  or 
replaced.  The  FAA  recognizes,  however, 
that  there  may  be  alternate  means  of 
compliance  which  provide  an 
acceptable  level  of  safety,  and 
paragraph  E.  provides  for  such 
alternatives. 

Finally,  the  ATA  suggested  that 
paragraph  C.  provide,  as  an  alternative, 
"repairs  in  accordance  with  the  Boeing 
Structural  Repair  Manual,"  while  the 
manufacturer  recommended  "repair  in 
accordance  with  approved 
documentation  since  D6-44860  does  not 
provide  repair  information."  In  addition, 
the  manufacturer  suggested  that  the  AD 
allow  replacement  of  cracked  or 
damaged  structure  with  an  "approved 
replacement  part  provided  by  the 
manufacturer."  The  FAA  concurs  with 
each  of  these  comments  and  the  AD  has 
been  revised  accordingly. 

The  manufacturer  recommended  the 
addition  of  the  following  under 
discussion  of  Significant  Structural 
Details:  "Each  Significant  Structural 
Detail  is  defined  by  a  unique,  9 
character  identification  number. 
Significant  Structural  Details  are 
divided  into  two  categories:  those  for 
which  the  repeat  inspection  program  is 
imported  by  a  Service  Bulletin 
modification  and  which  have  a  5  as  the 
sixth  character  of  the  identification 
number:  and  those  for  which  the  repeat 
inspection  program  is  not  impacted  by  a 
service  bulletin  modification  and  which 
have  a  zero  as  the  sixth  character  of  the 
identification  number." 

The  manufacturer  also  recommended 
the  addition  of  the  following  paragraph 


at  the  end  of  the  Supplementary 
Information  section:  "Items  without  a 
history  of  service  cracking  are  identified 
for  fleet  leader  inspection.  Thresholds 
are  selected  to  ensure  that  a  sufficient 
number  of  airplanes  are  included  in  the 
inspection  program  for  these  items." 

In  regards  to  thresholds  and  affected 
airplanes,  the  manufacturer  noted  that 
affected  airplanes  are  not  listed  in  the 
707/720  SSID  document  but  are,  instead, 
defmed  by  a  threshold.  Any  airplane 
exceeding  the  threshold  for  particular 
Significant  Structural  Detail  (SSD)  is 
subject  to  the  SSID  inspection 
requirements  for  that  detail. 

The  manufacturer  suggested  that 
thresholds  listed  in  the  707/720  SSID, 
Boeing  Document  D6-44860,  Revision  L, 
for  SSD  items  unaffected  by  service 
bulletins  (i.e.,  sixth  character  of  SSD 
identification  number  is  "0")  be  adjusted 
as  follows: 
—Thresholds  between  27,000  and  32,000 

flights  shall  be  altered  to  25.000 

flights. 
—Thresholds  between  17,000  and  26,000 

flights  shall  be  altered  to  19,000 

flights. 
—Thresholds  below  17,000  flights  shall 

remain  as  listed  in  the  SSID. 
The  manufacturer  indicated  that  these 
thresholds  will  be  included  in  the  707/ 
720  SSID,  Boeing  Document  D6-^14860, 
Revision  M,  which  has  not  yet  been 
published,  and  that  thresholds  for  SSD 
items  affected  by  a  service  bulletin  (i.e., 
sixth  character  of  SSD  identification 
number  is  "5")  will  remain  as  listed  in 
Boeing  Document  D6-44860,  Revision  L, 
or  later  FAA  approved  revisions. 
Although  the  manufacturer  has 
proposed  a  revision  to  the  707/720  SSID, 
Boeing  Document  D6-44860,  Revision  L, 
to  include  the  adjusted  thresholds 
previously  mentioned,  the  FAA 
considers  these  proposals  beyond  the 
scope  of  this  rule  as  pioposed.  In  the 
interest  of  allowing  public  comment  on 
substantial  changes  which  would 
impose  increased  limitations  on  affected 
operators,  the  FAA  does  not  accept  the 
manufacturer's  recommendation 
regarding  threshold  adjustment. 
However,  when  the  revised  707/720 
SSID  becomes  available  to  interested 
parties,  the  FAA  may  consider  an 
amendment  to  the  AD  which  would 
embrace  the  manufacturer's  suggestions. 

Regarding  implementation,  the 
manufacturer  suggested  that  all 
airplanes  exceeding  the  thresholds, 
which  have  not  been  previously 
inspected,  should  have  an  initial 
inspection  "within  an  established 
calendar  time."  It  is  likely  that  there  are 
airplanes  with  Significant  Structural 
Details  which  are  near  or  beyond  the 


thresholds  specified  in  the  707/720  SSID. 
The  rule  as  proposed  did  not  address 
this  condition  and  would  have 
unintentionally  grounded  such 
airplanes.  Recognizing  this  potential  for 
undue  hardship  on  operators,  the  FAA 
concurs  with  the  comment  regarding 
establishment  of  a  time  period  for 
accomplishment  of  required  inspections 
on  such  details.  Therefore,  a  new 
paragraph  C.  has  been  added  (other 
paragraphs  have  been  redesignated]  to 
specify  one  year  for  the  accomplishment 
of  inspections  which  are  beyond  their 
thresholds  upon  the  effective  date  of  the 
AD.  Significant  Structural  Details  which 
exceed  a  specified  threshold  during  the 
first  year  after  the  effective  date  of  the 
AD  must,  likewise,  be  inspected  within 
this  first  year.  All  other  Significant 
Structural  Details,  in  accordance  with 
paragraph  A.  as  proposed,  must  be 
inspected  on  or  before  the  thresholds 
specified  in  the  707/720  SSID. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511)  and  have  been  assigned  0MB 
control  number  2120-0056. 

It  is  estimated  that  18  airplanes  of  U.S. 
registry  and  9  U.S.  operators  will  be 
affected  by  this  AD,  and  that 
implementation  of  the  SSID  program  for 
a  typical  operator  will  take 
approximately  1000  manhours.  Based  on 
an  average  labor  cost  of  $40  per  hour, 
the  cost  to  implement  the  707/720  SSID 
program  is  estimated  to  be  $360,000. 

Based  on  the  above  figures,  the  total 
cost  impact  of  this  AD  will  be  $360,000 
for  the  first  year,  and  $360,000  for  each 
year  thereafter.  These  economic  impact 
figures  include  the  effects  of  the  removal 
of  airplanes  from  service  as  a  result  of 
the  1985  noise  rule. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  because  few,  if  any. 
Model  707/720  airplanes  are  operated 
by  small  entities.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "fob 

FURTHER  INFORMATION  CONTACT." 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
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safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  noted. 

List  rif  Subfects  in  14  CFR  Part  39 

A\iation  safety.  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
5  aQ'S  of  Part  39  of  the  Federal  Aviation 
Rrgtlations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive: 

1.  The  authority  citation  for  Part  39 
UKitinuet  to  read  as  follows: 

Authority:  (49  U.S.C  13544a I.  1421  through 
14m  and  1502): 

49  L'.S.C.  106(g)  (Revised  P.L  97-449. 
jcinuary  12. 1963):  and  14  CFR  11  H».  and  49 
i'.n  1  47. 

Boeing:  Applies  to  Model  707/720  series 
Hirplanes.  certificated  in  all  categories 
Compliance  is  required  as  indicated  in 
the  body  of  the  AO. 
To  ensure  continuing  structurul  iiiltrgrity. 
dccumplish  the  fotlowing.  unless  nlrpcidy 
.iccomplished' 

A.  Within  one  year  after  the  efTettive  dule 
iif  the  AD.  incorporate  a  revision  mto  the 
KAA  approved  maintenance  inspection 
;>rt>gram  which  requires  accomplishment  of 
the  inspection  and  repairs,  as  necessan-.  of 
each  Significant  Structural  Detail  (SSI)|  as 
listed  in  Boeing  Document  D6-441iii0. 
Supplemental  Structural  inspection 
Document  (SSID).  Revision  L  or  later  KAA 
approved  re\-isions.  The  revision  to  the 
ni.iintenance  program  must  include 
procedures  to  notify  the  manufacturer  wh€-n 
SSDs  are  found  cracked.  The  inspe<:tion 
threiholds.  repetitive  intervals,  inspection 
techniques,  and  terminating  action  fur  each 
SSD  »n  listed  in  the  SSID.  Implement  this 
revision  to  the  maintenance  prtigram  in 
acLordiincc  with  paragr;iphs  B  .  (!.  ;ind  D., 
*>elow. 

D.  The  increase  of  inspection  intervals  in 
rtcrurdance  with  Section  1.70  of  Boeing 
Dcicument  D6-44fl6D.  is  not  pemiitl»?d.  except 
ris  provided  in  paragraphs  F.  and  C.  below 

C.  Inspect  each  Significant  Slnictural 
Detail  (SSD)  which  has  exceeded  the  initial 
!hn-.shold  specified  in  Boeing  Document  Db- 
44ati0.  Revision  L  within  one  year  iifter  the 
effective  date  of  this  AD.  Significant 
Structural  Details  which  are  below  the 
thresholds  specified  in  Boeing  Document  Dft- 
44AH1.  Revision  l^  must  have  an  initial 
inspection  within  one  year  after  the  efTe<.tne 
(late  of  this  AD  or  pnor  to  reaching  the 
threshold,  whichever  is  later.  Accomplish 
these  inspections  in  accui dance  with  Boeing 
Document  D6-44860.  Revision  I.,  or  later  F.A.\ 
■ipproved  revisions. 

D.  If  cracks  are  found,  prior  to  further 
flight:  (1)  Replace  with  a  sf;rvi(eal>Ie  F.^A 
approved  part  of  the  same  part  number,  or  an 
^'A.^  approved  replacement  part  pn)\  idt-d  by 
the  manufacturer,  or  (2)  repair  in  accordance 
Mith  the  Boeing  Structural  Repair  Manual  or 
repair  in  accordance  with  a  method  approved 
tiy  the  Manager.  Seattle  .Aircraft  Certification 
flffii*.  FAA.  Northwest  Mountain  Region 


E.  Aircraft  may  tie  femed  to  a  mainlenanre 
base  for  repair  in  accordance  with  FAR 

21  197  and  21.199. 

F.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office.  FAA.  Northwest 
Mountain  Region. 

C  Upon  request  of  the  operator,  an  FAA 
fMncipal  Maintenance  Inspector,  subject  to 
prior  approval  of  the  Manager.  Seattle 
.Aircraft  Certification  Office.  FAA.  Northwest 
Mountain  Regioa  may  adjust  the  repetitive 
inspection  intervals  specified  in  this  AD.  if 
the  request  contains  substantiating  data  to 
iiistify  the  increase  for  that  operator. 

H.  Operators  who  have  acceptably 
incorporated  the  requirements  of  paragraph 
A.,  above,  into  their  approved  maintenance 
program,  including  the  limitations  listed  in 
paragraph  B..  C.  and  D.,  above,  are  exempt 
from  the  provisions  of  this  AD. 

I.  Significant  Structural  Details  (SSD) 
which  are  the  subject  of  separate  AD  action 
are  exempted  from  the  requirements  of  this 
AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  these  docniments 
from  the  manufacturer  may  obt.iin  copies 
upon  request  to  Boeing  Commercial  Airplane 
Company.  P.O  Box  3707.  Seattle.  Washington 
9H124.  These  documents  may  also  he 
examined  at  the  FAA  Northwest  Mountain 
Region.  9010  East  Marginal  Way  South. 
Seattle.  Washington. 

The  manufacturer's  specification  and 
procedures  identified  and  described  in  the 
directive  are  incorporated  her»'in  and  made  a 
part  hereof  pursuant  to  5  U.S.C.  552(a)(1). 

This  amendment  becomes  effective  July  5. 
1S«5. 

Issued  in  Seattle.  Washington,  on  May  20. 
19«5. 

Charles  R.  Foster, 

Director.  Northwest  SJuuntain  ftfuiuii 
ire  Doc  85-15506  Filed  6-27-85;  8:45  am) 

■LLMB  CODE  4t10- 19-11 


14  CFR  Part  39 

(Docket  No.  8S-MM-11-AD;  Amdt.  39-  50831 

Airworthiness  Directives;  Canadair 
Models  CL-600-1A11  (CL-600)  and 
CL-60O-2A12(CL-601) 

agency:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTIOM:  Final  rule. 

summary:  This  document  amends  an 
existing  airworthiness  directive  (AD)  to 
increase  the  repetitive  inspection 
intervals  of  the  outboard  f.ap  vane 
support  structure  on  Canadair  Model 
CL-600  and  CL-601  airplanes.  This 
action  is  appropu'iate  since  testing  has 
shown  that  increasing  the  inspection 
interv  al  from  100  hours  time  in  service 
to  400  landings  does  not  compromise 
safety. 
EFFCCTIVE  DATE:  July  26.  19a5 


ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Canadair  Limited,  1800  Laurentien  Blvd.. 
Saint-Laurent.  Quebec  H4R  1K2. 
Canada.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  9010  F,asl 
.Marginal  Way  South.  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Lester  Lipsisus.  Aerospace  Engineer. 
Airframe  Section.  .ANE-172,  New  York 
Aircraft  Certification  Officer;  telephone 
(516)  791-6220.  Mailing  address:  FAA. 
New  England  Region,  181  S.  Franklin 
Ave..  Room  202,  Valley  Stream.  New 
York  11581. 

SUPPlfMENTARY  INFORMATION:  The 

Canadian  Department  of  Transport 
(DOT)  has  advised  the  FAA  that  the 
repetitive  inspection  interval  of  the 
outboard  flap  vane  support  structure  of 
100  hours  time  in  service,  originally 
required  by  Canadian  Airworthiness 
Directive  CF  83-24R2  for  all  Model  CL- 
600  and  CL-601  airplanes,  has  been 
increased  to  400  landings  in  an 
amendment  to  that  directive. 

Airworthiness  Directive  84-13-03  (4» 
FR  26045;  June  26. 1984),  issued  in  the 
United  States,  also  requires  a  100  hours 
time  in  ser\ice  repetitive  inspection. 
Since  the  issuance  of  both  directives, 
testing  has  shown  that  the  inspecton 
interval  can  be  increased  to  400  landinjjs 
without  compromising  safety.  There 
have  been  no  reports  of  flap  vane 
service  difficulties  since  the  issuance  of 
AD  84-13-03. 

A  proposal  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  to  amend 
AD  84-13-03  to  increase  the  repetitive 
inspection  interval  mentioned  above 
was  published  in  the  Federal  Register  on 
March  19, 1985  (50  FR  10977).  The 
comment  period  closed  on  May  5. 1985. 
and  interested  persons  have  been 
afforded  an  opportunity  to  participate  in 
the  making  of  this  amendment.  Six 
comments  were  received.  Five  of  the 
commenters  supported  the  proposed 
amendment  as  written.  The  sixth 
commenter  supported  the  inspection 
interval  of  400  landings  but  recommend 
an  initial  inspection  of  100  hours  instead 
of  200  landings  as  w  as  proposed  since 
the  Canadian  AD  now  specifies  a  100 
hour  threshold.  Tlie  FAA  considered  this 
comment  and  has  determined  to  use  a 
threshold  inspection  of  200  landings. 
There  have  been  no  reported  cracks 
since  structural  modification  and  it  is 
belie\  ed,  therefore,  that  a  threshold 
inspection  of  200  landings  is 
appropriate. 


Federal  Register  /  Vol.  50.  No.  125  /  Friday.  }une  28.  1985  /  Rules  and  Regulations  26693 


It  is  estimated  that  50  U.S.  registered 
dirplrincs  will  be  affected  by  this 
amendment,  and  since  it  is  relieving,  the 
economic  burden  on  the  U.S.  fleet  of 
Model  CL-600  and  CL-601  airplanes  will 
be  reduced  by  approximately  $100,000 
per  year. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
Mdoption  of  the  amendment  as  proposed. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significants 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  because  few,  if  any 
Canadair  Model  CL-600  and  CL-601 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket.  A  copy  of  it  may  be  obtained 
by  contacting  the  person  identified 
unili  r  the  caption  "FOR  FURTHER 
INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

.Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Pari  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows:  I 

1.  The  authority  citation  for  Part  ;«9 
mntinups  to  read  as  follows: 

.Authority:  49  U.S.C  1354(a).  14=1  and  14::.'», 
49  ir.S.C.  106(5!)  Revised  Put).  !,.  97-449. 
|.MUiar>  12.  198  I):  14  CFR  n.B.9:  hrcI  49  CFR 
I4r. 

2.  By  amending  Paragraph  A  of  AU  84-13- 
(B.  Amendment  39-4882  (49  VR  2«iM.1:  [une  26 
1984).  to  read  as  follows: 

"A.  To  detect  possible  fatigue  cracks  in  the 
outtmard  {\ap  vane  support  structure, 
dcconipiish  the  follovxing  inspections  for 
cracks  on  each  side  of  the  aircraft  within  21K) 
landings  after  the  effective  ddte  of  this  AD. 
unless  already  accomplished  within  the  last 
2(K1  landings,  and  thereafter  dt  intcnals  not 
to  tvceed  400  landings." 

This  amendment  l^ecomes  effet:live  July  26. 
I9H.1 

Issued  in  Seattle.  fA'ashington.  on  June  IV 
!9«,i 

Wayne  |.  Barlow, 
Adi.rf;  Diri'Ctiir.  .\'uJihnfsl  Minuilii.n  Jitijiiin 
|FR  Doc  85-15504  Filed  6-2^-85;  a^.";  am] 

Bn.«.iNC  CODE  4910-1S-II 


14  CFR  Part  39 

(Docket  No.  S5-CE-22-AO;  Amendment  39- 
50861 

Airworttiiness  Directives;  Cessna 
Models  402C  and  414A  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
superseding  AD  81-11-05  (Amendment 
39-4120).  applicable  to  certain  Cessna 
Model  402C  and  414A  airplanes.  The 
results  of  Cessna  conducted  fatigue  tests 
of  the  engine  beams  indicate  that  the 
visual  inspections  and  in  turn  the 
temporary  modifications  specified  in  AD 
81-11-05  for  detecting  engine  beam 
cracks  and  eliminating  crack  growth  are 
not  completely  adequate.  This 
supersedure  defines  more    * 
comprehensive  inspections  and 
modifications  necessary  to  ensure 
structural  integrity  of  the  engine  mount 
beams  and  will  preclude  possible 
separation  of  the  engine  from  the 
airplane  during  flight. 
EFFECTIVE  DATE:  July  8, 1985. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Cessna  Multi-engine 
Service  Bulletin  MEB  85-3,  dated  March 
1, 1985,  applicable  to  this  AD  may  be 
obtained  from  the  Cessna  Aircraft 
Company  Customer  Services,  P.O.  Box 
1521,  Wichita,  Kansas  67201:  Telephone 
(316)  685-9111.  A  copy  of  this 
information  is  also  contained  in  the 
Rules  Docket.  Office  of  the  Regional 
Counsel,  Room  1558,  601  East  12th 
Street.  Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Lawrence  S.  Abbott,  Aerospace 
Engineer.  Vyichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Mid-Continent  Airport.  Wichita.  Kansas 
67209:  Telephone  (316)  946-4409. 
SUPPLEMENTARY  INFORMATION: 

Engines  on  Cessna  Models  402C  and 
414A  airplanes  are  secured  to  the 
airframe  by  beams  that  are  cantilevered 
from  the  wing.  Reports  of  cracks 
developing  at  the  engine  rear  mount 
attach  point  dictated  issuance  of  AD  Bi- 
ll-OS. Amendment  39-4120.  (46  FR 
28148).  It  requires  visual  inspections  and 
repair  of  the  beams  to  ensure  structural 
integrity.  The  AD  addresses  the 
possibility  of  these  criteria  being  revised 
when  fatigue  tests,  in  progress  at  the 
time  at  Cessna,  were  finished.  These 
tests  have  recently  been  completed.  The 
results  show  that  the  visual  inspections 
specified  by  Cessna  Service  Information 
Letter  MEsi-lO.  and  in-turn  AD  81-11- 


05.  are  inadequate  for  detecting  all 
cracks.  In  addition,  the  stainless  steel 
angle  doublers  provided  in  Cessna 
Serxice  Kit  SK414-17  were  found  to  be 
ineffective  for  precluding  crack  growth. 
As  a  result  Cessna  has  superseded  these 
instructions  and  kit  with  Multi-engine 
Service  Bulletin  MEB85-3  and  Service 
Kit  SK414-19.  The  new  kit  adds  a  re- 
designed aft  engine  mount  fitting  in 
addition  to  the  doubler  angles.  The 
initial  and  repetitive  inspection 
requirements  of  Cessna  Service 
Information  Letter  ME81-10  and  AD  81- 
11-05  are  retained  except  that  on  those 
airplanes  not  having  the  SK414-17  kit 
incorporated,  fluorescent  penetrant 
methods  are  required.  Recurring 
radiographic  inspections,  not  to  exceed 
increments  of  1600  flight  hours,  are  to  be 
conducted  on  airplances  modified  with 
SK414-17.  If  airplanes  have  the  SK414- 
19  kit  installed  in  the  field,  radiographic 
inspections  are  to  be  conducted  every 
9600  flight  hours.  Aircraft  with  factory 
installed  SK414-17  kits  require  recurring 
radiographic  inspections  every  8000 
flight  hours.  Cessna  Multi-engine 
Ser\ice  Bulletin  MEB85-3  requires 
installation  of  Service  Kit  SK414-19 
whenever  either  engine  is  removed  for 
normal  maintenance  and  overhaul. 

AD  81-11-05  is  not  completely 
effective  in  precluding  the  unsafe 
condition  described  above.  Since  the 
condition  is  likely  to  exist  or  develop  in 
engine  mount  support  beams  installed 
on  other  airplanes  of  the  same  type 
design,  an  AD  is  being  issued, 
superseding  AD  81-11-05,  making 
mandatory  the  provisions  of  Cessna 
Multi-engine  Service  Bulletin  MEB85-3. 
specifying  repetitive  inspections,  and 
repairs  and  modifications  if  cracks  are 
found.  Furthermore,  if  an  engine  mount 
•support  beam  crack  exceeds  1.75  inches 
in  length,  the  AD  requires  owners/ 
operators  to  contact  the  manufacturer 
for  special  repair  disposition. 

Because  an  emergency  condition 
exists  that  requires  the  immediate 
adoption  of  this  regulation,  it  is  found 
that  notice  and  public  procedure  hereon 
are  impractical  and  contrary  to  the 
public  interest,  and  good  cause  exists 
for  making  this  amendment  effective  in 
less  than  30  days.  There  are 
approximately  1009  airplanes  affected 
by  the  AD.  Labor  and  material  cost  is 
estimated  at  a  total  cost  of  $2,012,052  to 
the  private  sector.  The  cost  of 
compliance  is  so  small  that  the  expfense 
of  compliance  will  not  have  a  significant 
financial  impact  on  any  small  entities 
operating  these  airplanes. 

Therefore.  1  certify  that  this  action:  (1) 
Is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291,  (2)  is  not  a 
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signincant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  PR  11034; 
February'  26. 1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  has  been  prepared  for  this 
action  and  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  FAR  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  lJ.')4(a),  1421  and  1423: 
49  U.S.C  106(8)  (Revised.  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89:  49  CFR 
1.47. 

2.  By  adding  the  following  new  AD: 

Cessna:  Applies  to  Model  402C  (Series 
Nunr.tiers  |S/N  402COC)01  through 
4O2C0eoe)  and  Model  414A  (S/N 
414A00(n  through  414A1206)  airplanes 
certiflcaled  in  any  category. 
Compliance:  Required  as  indicated,  unless 

already  accomplished. 
To  insure  the  structural  integrity  of  the 

engine  mount  beams,  accomplish  the 

following: 
(a)  For  Model  402C  (S/N  402C0001  thru 

402C0468)  and  Model  414A  (S/N  414A00Cn 

thru  414A0646)  airplanes  inspect  the  engine 

beams  for  cracks  in  accordance  with  the 

following  schedule: 

(1)  On  all  airplanes  with  500  to  1000  hours 
time-in-servire  that  do  not  have  Cessna 
Service  K:t  SK414-17  incorporated,  within  the 
next  100  flight  hours  and  each  200  hours  time- 
in-service  thereafter  fluorescent  penetrant 
inspect  the  engine  beams  in  accordance  with 
Cessna  Multi-engine  Service  Bulletin  (S/B) 
MEB85-3.  dated  March  1, 1985.  Attachment. 
SECTION  II:  INSPECTION  PROCEDURES- 
FLUORESCENT  PENETRANT. 

(2)  On  all  airplanes  with  more  than  1000 
hours  time-in-service  that  do  not  have  Cessna 
Service  Kit  SK414-17  incorporated,  within  the 
next  50  flight  hours  and  each  200  hours  time- 
in-service  thereafter  fluorescent  penetrant 
inspect  the  engine  beams  in  accordance  with 
Cessna  Malti-engine  S/B  MEB85-3.  dated 
March  1. 1985.  Attachment.  SECTION  U: 
LVSPECTION  PROCEDURES- 
FLUORESCENT  PENETRANT. 

(3)  On  all  the  above  airplanes  that  have 
Cessna  Service  Kit  SK414-17  incorporated, 
radiographic  inspect  the  engine  beams  at 
intervals  not  to  exceed  1600  flight  hours  from 
the  time  of  installation. 


(4)  On  all  the  above  airplanes  that  have 
Cessna  Service  Kit  SK414-19  incorporated, 
radiographic  inspect  the  engine  beams  at 
9600  flight  hours  intervals  from  the  time  of 
installation. 

(b)  For  Model  402C  (S/N  402C0469  thru 
402C0a08)  and  Model  414A  (S/N  414A0647 
thru  414A1206)  airplanes  inspect  the  engine 
beams  for  cracks  in  accordance  with  the 
following  schedule: 

(1)  On  all  the  above  airplanes  not  having 
Cessna  Service  Kit  SK414-19  incorporated, 
radiographic  inspect  the  beams  at  8000  flight 
hour  intervals  from  the  time  of  installation  in 
accordance  with  Cessna  Multi-engine  S/B 
MEB85-3.  dated  March  1. 1985,  Attachment, 
SECTION  HI:  INSPECTION  PROCEDURES- 
RADIOGRAPHIC. 

(2)  On  all  the  above  airplanes  having 
Cessna  Service  Kit  SK414-19  incorporated 
after  first  engine  overhaul  radiographic 
inspect  the  beams  at  9600  flight  hour  intervals 
from  the  time  of  installation  in  accordance 
with  Cessna  Multi-engine  S/B  MEB85-3, 
dated  March  1. 1985.  Attachment,  SECTION 
III;  INSPECTION  PROCEDURES- 
RADIOGRAPHIC. 

(3)  On  all  the  above  airplanes  having 
Cessna  Service  Kit  SK414-19  incorporated 
prior  to  first  engine  overhaul,  no  radiographic 
inspections  are  required. 

(c)  If  cracks  are  found  in  the  inspections  of 
Paragraph  (a)  or  (b)  of  this  AD,  prior  to 
further  flight  perform  the  following  in 
accordance  with  Cessna  Multi-engine  S/B 
MEB85-3,  dated  March  1, 1985: 

(1)  If  any  cracks  are  found  in  the  left  side 
(vertical  portion)  of  the  left  engine  beam  of 
either  nacelle,  contact  the  Cessna  Aircraft 
Company  Customer  Services,  Post  Office  Box 
1521,  Wichita,  Kansas  67201:  Telephone  (316) 
685-9111  for  special  repair  disposition. 

(2)  If  cracks  found  in  the  top  (horizontal 
portion)  of  the  beam  are  less  than  1.75  inches, 
stop  drill  and  install  Cessna  Service  Kit 
SK414-19  in  accordance  with  Cessna  Multi- 
engine  S/B  MEB8&-3.  dated  March  1. 1985. 

(3)  If  cracks  found  in  the  top  (horizontal 
portion)  of  the  beam  are  greater  than  1.75 
inches,  but  less  than  2.75  inches,  contact  the 
manufacturer  at  the  address  in  paragraph 
(c)(1)  above  for  disposition. 

(4)  If  cracks  found  in  the  top  (horizontal 
portion)  of  the  beam  are  2.75  inches  or  longer, 
replace  the  engine  beam  in  accordance  with 
Cessna  Multi-engine  S/B  MEB85-3,  dated 
March  1, 1985. 

(d)  Aircraft  may  be  flown  in  accordance 
with  Feder'tl  Aviation  Regulation  21.197  to  a 
location  where  the  provisions  of  this  AD  can 
be  accomplished. 

(e)  Any  equivalent  method  of  compliance 
with  this  AD  must  be  approved  by  the 
Manager,  Wichita  Aircraft  Certification 
Office,  FAA,  Room  100. 1801  Airport  Road, 
Wichita.  Kansas  67209:  Telephone  (316)  946- 
4400. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to  the 
Cessna  Aircraft  Company  Customer 
Services,  Post  Office  Box  1521,  Wichita, 
Kansas  67201,  or  FAA.  Office  of  the 
Regional  Counsel.  Room  1558.  601  East 
12th  Street.  Kansas  City,  Missouri  64106. 


This  amendment  supersedes  AD  Bi- 
ll-OS, Amendment  39-4120. 

This  amendment  becomes  effective  on 
July  8.  1985. 

Issued  in  Kansas  City.  Missouri,  on  June  18, 
1985. 

Edwin  S.  Harris. 
Acting  Director.  Central  Region. 
|FR  Doc.  85-15505  Filed  6-27-85;  8:45  am] 

BILUNG  CODE  4910-13-M 


14  CFR  Parts  121, 125. 127. 129.  and 
135 

(Docket  No.  18510) 

Special  Federal  Aviation  Regulation 
No.  38-2;  Certification  and  Operating 
Requirements 

Correction 

In  FR  Doc,  85-13735  beginning  on  page 
23941  in  the  issue  of  Friday,  June  7. 1985, 
make  the  following  correction: 

On  page  23941,  in  the  third  column,  in 
the  sixth  line  from  the  bottom.  "39" 
should  read  "38", 

WLLINQ  CODE  IS05-01-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  101 

ITD.  85-108] 

Restatement  of  the  New  York  Customs 
Region  Geographical  Boundaries 

agency:  U.S.  Customs  Service, 

Treasury, 

action:  Final  rule. 

summary:  This  document  amends  the 
Customs  Regulations  relating  to  the 
Customs  Service  field  organization  by 
restating  the  geographical  boundaries  of 
the  New  York  Customs  Region.  The 
document  is  part  of  Customs  continuing 
program  to  update  and  establish  clear, 
well  defined  geographical  boundaries 
for  all  of  the  Customs  regions. 
EFFECTIVE  DATE:  July  29.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Crawford,  Office  of  Inspection 
and  Control,  U.S.  Customs  Service.  1301 
Constitution  Avenue  NW.,  Washington. 
DC.  20229  (202-566-8157). 
SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  a  continuing  program  to 
update  and  establish  clear,  well-defined 
geographical  boundaries  for  all  of  the 
Customs  regions.  Customs  is  amending 
S  101.3(b),  Customs  Regulations  (19  CFR 
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101.3(b)),  by  publishing  a  restatement  of 
the  geographical  boundaries  of  the  New 
York  Customs  Region. 

The  New  York  Customs  Region  is 
comprised  of  three  administrative  arcHs 
which  were  created  by  T.D.  71-19. 
published  in  the  Federal  Register  on 
January  20. 1971  (36  PR  94G).  namely  the 
Kennedy  Airport  Area,  the  Newark 
Area,  and  the  New  York  Seaport  Area. 
There  have  been  two  changes  in  these 
areas  since  their  inception.  Richmond 
County.  New  York,  was  transferred  from 
the  Newark  Area  to  the  New  York 
Seaport  Area  by  T.D.  76-59.  pubHshed  in 
the  Federal  Register  on  February  27. 
1976  (41  FR  8473).  In  addition,  Morris 
County,  New  Jersey,  was  transferred 
from  the  then  Region  III  (Baltimore),  to 
the  Newark  Area  of  the  New  York 
Region  by  T.D.  78-130.  published  in  the 
Federal  Register  on  May  9. 1978  (43  FR 
19832). 

Although  there  has  been  no  change  in 
the  configuration  of  the  New  York 
Region  since  1978.  a  review  was 
recently  completed  by  Customs  officials 
of  the  geographical  limits  of  these  areas. 
The  three  purposes  for  performing  the 
review  were  to:  (1)  Identify  what  the 
present  limits  are;  (2)  redefine  the  limits 
in  terms  that  will  assure  that  any  future 
changes  will  be  within  Customs,  rather 
than  local  government  control:  and  (3) 
publish  the  new  limits  in  a  final 
document  so  that  persons  doing 
business  in  the  region  would  be  relieved 
of  the  complicated  legal  research  now 
necessary  whenever  these  limits  come 
into  question. 

Customs  published  a  notice  in  the 
Federal  Register  on  January  9, 1985  (50 
ra  1063),  proposing  the  restated 
geographical  limits  of  each  of  the  three 
administrative  areas  of  the  New  York 
Customs  Region.  The  one  comment 
received  in  response  to  the  notice 
suggested  that  since  the  purpose  of  this 
project  is  to  establish  clear,  well-defined 
geographical  boundaries,  any  reference 
to  non-geographic  descriptions  should 
be  eliminated.  Customs  agrees. 
Accordingly,  the  geographical  limits  of 
each  of  these  areas  will  be  as  follows: 

Kennedy  Airport  Area 

The  geographical  limits  of  the 
Kennedy  Airport  Area  are  defined  as 
tieginning  at  a  point  in  the  Atlantic 
Ocean  at  the  foot  of  Beach  93th  Street, 
Rockaway  Beach,  and  proceeding  north 
along  the  center  line  of  Cross  Bay 
Boulevard  and  its  continuation, 
VVoodhaven  Boulevard,  to  Atlantic 
Avenue;  then  east  along  the  center  hnt' 
of  Atlantic  Avenue  to  the  Van  VVyck 
Expressway:  then  north  along  the  center 
line  of  the  Van  Wyck  Expressway  to 
Hillside  Avenue  (Route  24);  then  east 


along  the  center  line  of  Hillside  Avenue 
to  212th  Street;  then  south  along  the 
center  line  of  Route  24  (212th  Street. 
Jamaica  Avenue,  and  Hempstead 
Avenue)  to  the  New  York  City  limits,  the 
boundary  line  between  Queens  and 
Nassau  Counties:  then  along  this 
boundary  hne  to  the  Atlantic  Ocean, 
and  then  along  the  shore  line  to  the 
point  of  beginning.  In  addition.  La 
Guardia  Airport  and  the  U.S.  Naval  Air 
Station  at  Floyd  Bennett  Field  are 
designated  as  parts  of  the  Kennedy 
Area. 

Sewark  Area 

The  geographical  limits  of  the  Newark 
Area  consist  of  the  counties  of  Bergen. 
Essex,  Hudson.  Middlesex.  Monmouth. 
Morris,  Passaic,  Sussex,  and  Union,  all 
in  the  State  of  New  Jersey.  The  port  of 
Perth  Amboy,  which  is  located 
approximately  30  miles  south  of 
Regional  Headquarters,  is 
organizationally  aligned  to  report  to  the 
Newark  Area. 

New  York  Seaport  Area 

The  geographical  limits  of  the  New- 
York  Seaport  Area  include  all  that  part 
of  the  State  of  New  York  not 
encompassed  by  the  Kennedy  Airport 
Area,  the  Buffalo-Niagara  Falls  district, 
and  the  Ogdensburg  district.  The  port  of 
Albany,  which  is  located  approximately 
155  miles  north  of  Regional 
Headquarters,  is  organizationally 
aligned  to  report  to  the  New  York 
Seaport  Area. 

Where  questions  arise  as  to  the 
concept  of  "port  limits"  in  respect  of 
Customs  transactions  under  the 
jurisdiction  of  the  New  York  Seaport 
and  Newark  Areas  (exclusive  of 
Albany),  the  port  limits  are  construed  to 
be  coextensive  with  the  boundaries  of 
the  so-called  "Port  of  New  York 
District"  which  was  created  by  an 
agreement  between  the  State  of  New 
York  and  the  State  of  New  Jersey, 
consented  to  by  Congress,  and  precisely 
defined  in  42  Stat.  175f,  approved 
August  23. 1921  (T.D.  40809,  dated  April 
25,  1925). 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Imports.  Organization. 

Authority 

This  change  is  made  under  the 
authority  vested  in  the  President  by 
section  1  of  the  Act  of  August  1, 1914,  38 
Stat.  623.  as  amended  (19  U.S.C.  2).  and 
delegated  to  the  Secretary'  of  the 
Treasury  by  E.0. 10289,  September  17. 
1951  (3  CFR  1949-1953  Comp.  Ch.  II)  and 
pursuant  to  authority  provided  by 


Treasury  Department  Order  No.  101-5 
(47  FR  2449). 

Amendments  to  the  Regulations 

PART  101-GENERAL  PROVISIONS 

To  reflect  the  changes.  Part  101, 
Customs  Regulations  (19  CFR  Part  101). 
is  amended  as  set  forth  below: 

§  101.3    Customs  regions,  districts  and 
ports.  ( Amended  ] 

To  reflect  the  restatement  of  the 
geographical  boundaries  of  the  New 
York  Customs  Region,  the  list  of 
Customs  regions,  districts,  and  ports  of 
entry  in  §  101.3(b).  Customs  Regulations 
(19  CFR  101.3(b)).  is  amended  by 
removing  "T.D.  71-19  and  T.D.  76-59"  in 
the  last  sentence  under  the  column 
headed  "Area"  in  the  New  York  City, 
N.Y.,  Customs  District  of  the  New  York 
Region,  and  inserting,  in  their  place, 
"T.D.  85-108 '. 

Executive  Order  12291 

Because  this  amendment  relates  to  the 
organization  of  the  Cutoms  Service, 
pursuant  to  section  1(a)(3),  of  E.0. 122Jn. 
it  is  not  subject  to  the  Executive  Order. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
amendment.  Customs  routinely 
establishes,  expands,  and  consolidates 
Customs  ports  of  entry  throughout  the 
U.S.  to  accommodate  the  volume  of. 
Customs  related  activity  in  various  parts 
of  the  country.  Accordingly,  it  is 
certified  under  the  provisions  of  section 
3  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b))  that  the  amendment  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Drafting  Information 

The  principal  author  of  this  document 
was  Glen  E.  Vereb.  Regulations  Control 
Branch.  Office  of  Regulations  and 
Rulings.  U.S.  Customs  Service 
Headquarters.  However,  personnel  from 
other  Customs  offices  participated  in  its 
development. 

William  von  Raab. 

Commissioner  of  Customs. 
Approved:  May  23. 1985. 

Edward  T.  Stevenson, 

Acting  Assistant  Secretary  of  the  Treasury 
\VR  Doc.  85-15595  Filed  6-27-85:  8:45  ami 
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DEPARTMEffT  OF  HOUSING  AND 
JRBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Part  235 

(Docket  No.  R-85-1094;  FR-1590) 

Second  Mortgages  or  Liens  on 
Properties  Witti  FHA-lnsured 
Mortgages;  Escrow  Accounts 
Associated  With  Interest  Buy-downs; 
Correction 

AGENCV:  Office  of  the  Assistant 
Secretary  for  Mousing — Federal  Housing 
Commissioner. 

ACTKHC  Final  rule:  Correction. 

summary:  This  document  corrects  a 
se(  tion  number  (5  235.32)  that 
inadvertently  duplicated  the  same 
number  that  was  used  in  a  final  rule 
published  earlier. 

The  Department  published  a  fmal  rule 
on  May  21. 1984  (49  FR  21317)  entitled 
"Single  Family  Mortgage  Insurance 
Programs"  in  which  it  added  a  new  24 
CFR  235.32.  See  49  FR  21320.  On  May  21. 
1985.  the  Department  published  another 
rule  at  50  FR  20903.  "Second  Mortgages 
or  Liens  on  Properties  with  FHA-lnsured 
Mortgages:  Escrow  Accounts  Associated 
with  Interest  Buy-downs",  in  which  it 
inadvertently  added  another,  but 
textually  different.  24  CFR  235.32.  S.'e  50 
FR  20908.  This  latter  rule  had  the 
unintended  effect  of  revising  the  May  21, 
1984  rule.  This  document,  therefore, 
corrects  that  mistake  by  changing  the 
section  number  of  the  May  21, 1985  rule 
(50  FR  20903,  20908)  from  $  235.32  to 
S  235.33. 

FOR  FURTHER  INFORMATION  CONTACT: 

Grady  J.  Norris,  Assistant  General 
Counsel.  Office  of  General  Counsel, 
Department  of  Housing  and  Urban 
Devpbpment.  Room  10276;  451  Seventh 
Street  SVV.,  Washington,  D.C.  20410. 
Telephone  number  (202)  755-7055.  (This 
is  not  a  toll-free  number). 

Accordingly,  the  following  correction 
is  made  in  FR  Doc.  No.  8.5-12182 
appearing  on  page  20908  in  the  Federal 
Register  issue  of  May  21, 1985: 

On  page  20908  in  the  first  column, 
"5  235.32  Mortgage  lien  '  is  corrected  to 
read  "5  235.33  Mortgage  lien". 

Authority:  Sees.  211.  235.  National  Housing 
Act  (12  U.S.C.  1715b.  17152z;  Sec.  7(d). 
Dtpartment  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3o35(d]), 


Dated:  |une  24.  1985. 
Grady  |.  Norris, 

Assistant  General  Counsel  for  Ri^iilations. 
|FR  Doc.  85-15530  Filed  6-27-65;  8:45  am) 

eiLUNQ  COOC  4210-27-11 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
IT.D.  80311 

Income  Tax;  Taxable  Years  Beginning 
After  December  31,  1953;  Investment 
Tax  Credit  for  Qualified  Rehabilitated 
Buildings 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
Income  Tax  Regulations  relating  to  the 
investment  tax  credit  for  qualified 
rehabilitated  buildings.  It  reflects 
changes  relating  to  the  rehabilitation 
credit  that  were  made  to  sections  38.  46, 
47  and  48  of  the  Internal  Revenue  Code 
of  1954  by  the  Revenue  Act  of  1978  and 
the  Technical  Corrections  Act  of  1979, 
but  does  not  reflect  changes  made  to 
those  sections  by  the  Economic 
Recovery  Tax  Act  of  1981.  Given  the 
fact  that  the  Economic  Recovery  Tax 
Act  of  1981  substantially  amended  the 
provisions  pertaining  to  the 
rehabilitation  credit,  these  regulations 
are  generally  not  effective  for 
expenditures  incurred  after  December 
31,  1981.  A  notice  of  proposed 
rulemaking  published  this  day  in  the 
Federal  Register,  however,  contains 
proposed  regulations  relating  to  these 
expenditures. 

DATES:  Effective  June  28, 1985.  The 
amendments  are  generally  applicable 
with  respect  to  qualified  rehabilitation 
expenditures  incurred  after  October  31, 
1978,  and  before  January  1, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
John  G.  Schmalz  of  the  LegisUtion  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20224.  Attention  CC:LR:T,  (202-566- 
3516,  not  a  tollfree  call). 
SUPPl^MENTARY  INFORMATION: 

Background 

On  October  28. 1980,  the  Federal 
Register  published  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
sections  46  and  48  of  the  Internal 
Revenue  Code  of  1954.  The  amendments 
were  proposed  to  conform  the 


regulations  to  section  315  of  the  Revenue 
Act  of  1978  (92  Stat.  2828)  and  section 
103(a)(4)  of  the  Technical  Corrections 
Act  of  1979  (94  Stat.  209). 

Public  comments  on  the  proposed 
regulations  were  received.  A  public 
hearing  was  held  on  March  31. 1981. 
After  consideration  of  all  comments 
regarding  the  proposed  amendments, 
these  amendments  are  adopted  as 
revised  by  this  Treasury  decision. 

Explanation  of  Provisions 

Under  section  48(a)(1)(E).  that  portion 
of  the  basis  of  a  qualified  rehabilitated 
building  which  is  attributable  to 
qualified  rehabilitation  expenditures  is 
treated  as  section  38  property.  Section 
48(g)  (1)  and  (2)  and  the  final  regulations 
set  forth  several  requirements  for 
qualified  rehabilitated  buildings  and  for 
qualified  rehabilitation  expenditures. 

One  requirement  for  a  qualified 
rehabilitated  building  is  that  a  twenty- 
year  period  must  have  elapsed  between 
the  beginning  of  the  rehabilitation  and 
the  later  of:  (1)  The  date  the  building 
was  first  placed  in  service:  or  (2)  the 
date  of  any  prior  rehabilitation  for 
which  a  credit  was  allowed  under 
section  48(a)(1)(E). 

Another  requirement  for  a  qualified 
rehabilitated  building  is  that  the 
building  be  rehabilitated.  The 
regulations  require  that  the 
rehabilitation  of  the  building  be 
substantial.  In  general,  for  the 
rehabilitation  to  be  "substantial."  it 
must  either  materially  extend  the  useful 
life  of  the  building,  significantly  upgrade 
its  usefulness,  or  preserve  it  in  a  manner 
that  significantly  improves  its  condition 
or  enhances  its  historic  value. 

Section  48(g)  also  distinguishes 
between  expenditures  for  new 
construction  and  for  rehabilitation.  Any 
expenditures  attributable  to  an 
enlargement  of  an  existing  building  are 
considered  to  be  expenditures  for  new 
construction  and,  therefore,  do  not 
qualify  for  the  credit.  The  final 
regulations  contain  rules  defining  an 
enlargement  of  a  building  and  provide 
allocation  rules  for  cases  where 
expenditures  are  attributable  to  both  a 
rehabilitation  and  an  enlargement. 

Another  requirement  for  a  qualified 
rehabilitated  building  is  that  at  least  75 
percent  of  the  existing  external  walls  of 
the  building  must  be  retained  in  place  as 
external  walls  in  the  rehabilitation 
process. 

Section  48(g)(1)(C),  prior  to  its 
amendment  by  the  Economic  Recovery 
Tax  Act  of  1981.  provided  that  where 
there  is  a  separate  rehabilitation  of  a 
major  portion  of  a  building,  the  major 
portion  may  be  treated  as  a  separate 
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building  for  purposes  of  the  definition  of 
a  qualified  rehabilitated  building  and 
the  twenty-year  requirement.  These 
regulations  provide  that  a  major  portion 
must  consist  of  clearly  identifiable  parts 
of  a  building  and  lists  factors  that  are 
taken  into  account  in  determining 
whether  a  part  of  a  building  is  a  major 
porlion. 

Rehabilitation  activity  that  is  done  in 
phases  may  be  considered  a  single 
rehabilitation.  The  final  regulations 
provide  rules  for  determining  whether 
noncontinuous  rehabilitation  activity 
constitutes  a  single  rehabilitation  done 
in  phases. 

Under  the  version  of  section  48(gK2) 
in  effect  prior  to  the  amendments  made 
by  the  Economic  Recovery  Tax  Act  of 
1981,  and  the  final  regulations,  the  term 
"qualified  rehabilitation  expenditure" 
means  any  amount  properly  chargeable 
to  capital  account,  incurred  after 
October  31, 1978,  for  property  (or 
additions  or  improvements  to  property) 
with  a  useful  life  of  five  years  or  more, 
made  in  connection  with  the 
rehabilitation  of  a  qualified 
rehabilitated  building.  The  regulations 
have  been  revised  to  make  clear  that 
only  expenditures  for  depreciable 
property  qualify  as  qualified 
rehabilitation  expenditures.  The  final 
regulations  contain  special  rules  for 
treating  a  transferee  of  a  building  as 
having  incurred  the  qualified 
rehabilitation  expenditures  of  a 
transferor  if  the  building  is  acquired 
before  the  property  attributable  to  such 
expenditures  is  placed  in  service.  In 
addition,  expenditures  for  property  that 
is  "section  38  property"  (determined 
without  regard  to  section  48(a)(1)  (E) 
and  (1)).  the  cost  of  acquiring  an  interest 
in  a  building,  and  the  costs  for  an 
enlargement  of  a  building  are  not 
qualified  rehabilitation  expenditures. 
Finally,  expenditures  to  rehabilitate  a 
certified  historic  structure  (as  defined  in 
section  191(d)(1)  and  the  regulations 
thereunder)  are  not  qualified 
rehabilitation  expenditures  unless  the 
rehabilitation  is  a  certified  rehabilitation 
(as  defined  in  section  §  1.48-ll(c)(8)). 

Public  Comments  and  Changes  in 
Response  to  Comments 

Enlargements       \ 

Several  commenters  suggested  that 
the  regulations  should  provide  some 
leeway  for  enlargements  that  are  de 
minimus.  However,  the  statute  clearly 
provides  that  expenditures  for 
enlargements  do  not  qualify.  Also,  since 
only  the  expenditures  attributable  to  the 
enlargement  of  the  building  are 
excluded  from  the  definition  of  qualified 
rehabilitation  expenditure  [i.e..  the 


entire  rehabilitation  is  not  necessarily 
disqualified),  there  is  no  need  for  a  de 
minimus  rule.  Therefore,  no  change  was 
made  in  the  final  regulations. 

External  Wall 

A  number  of  commenters  requested 
that  the  rule  defining  an  "external  wall" 
be  clarified.  The  proposed  regulations 
contained  the  rule  that  a  common  wall 
was  not  an  external  wall.  After  careful 
consideration,  the  regulations  are 
clarified  to  provide  that  an  abutting  wall 
[i.e..  a  wall  that  abuts  the  wall  of  a 
separate  building)  and  a  shared  wall 
[i.e..  a  single  wall  serving  two  buildings) 
are  external  walls.  An  alternative  rule, 
however,  provides  that  if  a  taxpayer  is 
adversely  affected  by  the  treatment  of 
party  walls  in  these  final  regulations, 
the  taxpayer  may  continue  to  use  the  old 
definition  of  external  wall. 

Major  Portion  Test 

In  response  to  comments  regarding 
the  major  portion  provision,  the  "facts 
and  circumstances"  test  in  the  proposed 
regulations  is  revised  to  include  as  a 
factor  whether  the  portion  rehabilitated 
constitutes  a  separate  leasehold  interest. 

Phased  Rehabilitations 

A  rule  in  the  proposed  regulations 
required  that  a  written  set  of 
architectural  plans  and  specifications 
describing  the  rehabilitation  be  in 
existence  at  the  commencement  of  the 
project  for  a  rehabilitation  done  in 
phases  to  qualify  as  a  single 
rehabilitation.  The  final  regulations 
provide  that  written  plans  generally 
describing  all  phases  of  the 
rehabilitation  of  the  building  are 
sufficient  even  though  such  plans  are 
not  architectural  plans  and 
specifications. 

Timing  of  the  Credit 

The  proposed  regulations  provided 
that  the  credit  could  be  claimed  only  in 
the  taxable  year  in  which  the  property  is 
placed  in  service.  In  response  to 
comments,  the  final  regulations  make  it 
clear  that  qualified  progress  expenditure 
treatment  is  available  under  section 
46(d)  if  the  requirements  of  that  section 
are  met. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  John  G.  Schmalz  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  participated  in 
developing  these  regulations,  both  on 
matters  of  substance  and  style. 


Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  final 
rule  is  not  a  major  legislative  rule  as 
defined  in  Executive  Order  12291. 
Because  the  notice  of  proposed 
rulemaking  for  this  final  rule  was 
published  prior  to  January  1, 1981  (the 
effective  date  for  the  Regulatory 
Flexibility  Act),  this  final  rule  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.]. 

List  of  Subjects  in  26  CFR  1.0-1—1.58-8 

Income  taxes.  Tax  liability.  Tax  rates. 
Credits. 

PART  1-[AMENDED] 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  1  is 
amended  as  follows: 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  as  follows: 
Authority  26  use.  7805  *  *   *. 

Par.  2.  Section  1.46-4(d)  is  amended 
by  adding  a  new  paragraph  [A][b]  to 
read  as  follows: 

§  1.46-4    Limitations  with  respect  to 

certain  persons. 

-         *         *         •         • 

(d)  Noncorporate  lessors.  '  '  ' 
(5)  The  requirements  of  this  paragraph 
shall  not  apply  with  respect  to  any 
property  which  is  treated  as  section  38 
property  by  reason  of  section  48(a)(1)(E). 

Par.  3.  Section  1.48-1  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a),  by  revising  the  first 
sentence  of  paragraph  (e)(1).  and  by 
adding  a  new  sentence  immediately 
after  such  first  sentence  of  paragraph 
(e)(1),  to  read  as  follows: 

§  1.48-1    Definition  of  section  38  prof>erty. 

[-a]  In  general.  '   '   *  Except  as 
otherwise  provided  in  this  section,  the 
term  "section  38  property"  means 
property  (1)  with  respect  to  which 
depreciation  (or  amortization  in  lieu  of 
depreciation)  is  allowable  to  the 
taxpayer,  (2)  which  has  an  estimated 
useful  life  of  3  years  or  more 
(determined  as  of  the  time  such  property 
is  placed  in  service),  and  (3)  which  is  (i) 
tangible  personal  property,  (ii)  other 
tangible  property  (not  including  a 
building  and  its  structural  components) 
but  only  if  such  other  property  is  used  as 
an  integral  part  of  manufacturing, 
production,  or  extraction,  or  an  an 
integral  part  of  furnishing 
transportation,  communicati  )ns. 
electrical  energy,  gas.  water  or  sewage 
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di.sposal  services  by  a  person  en^iaged  in 
a  tr;ide  or  business  of  furnishing  any 
such  service,  or  is  a  researrh  or  storage 
farili^y  used  in  connection  with  any  of 
the  foregoing  activities,  {lii)  an  elevator 
or  escalator  which  sjtisfies  the 
conditions  of  section  48(a)(1)(C).  or  (iv) 
in  I'ne  case  of  a  qualiHed  rehabilitated 
building,  that  portion  of  the  basis  which 
is  .ittributabie  to  qualified  rehabilitation 
expenditures.  *   '   * 

*  *  •  •  • 

(t!)  Definition  of  buHdinji  or.  J 
structural  components.  (1)  Generally, 
buiidin;^  and  structural  components 
thereof  do  not  qualify  as  section  38 
property.  See.  however,  section 
48(a)(1)(E)  and  (g).  and  S  1.48-11 
(relating  to  investment  credit  for 
qualified  rehabilitated  building).  '   *   * 

•  •  •  •  • 

Par.  4.  Section  1.48-2  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  1.48-2    New  sACtion  38  prop«fty. 

(d)  Special  rule  for  qualified 
rehabilitated  building.  Notw  ithstanding 
the  rules  in  paragraphs  (a)  through  (c)  of 
this  section,  that  portion  of  the  basis  of 
a  qualified  rehabilitated  building 
attributable  to  qualified  rehabilitation 
expenditures  is  treated  as  new  section 
38  property.  See  section  48la){l)(E)  and 
(g).  and  §  i.48-n. 

Par.  5.  There  is  inserted  immediately 
after  §  1.48-10  the  following  nev.  §  1.48- 
11: 

§  1 .48- 1 1     Cuairfied  rwhab^Hatvd  bulkRng; 
expenditures  mcurred  oefore  January  1, 
1982. 

(a)  In  <;enerf]/.  Under  section 
48(HJ(1){E),  that  portion  of  the  basis  of  a 
qualified  rehabilitafcJ  building  which  is 
attributable  to  qualified  rehabilitation 
expenditures  quaiifius  as  section  38 
property.  In  general,  property  which  is 
treated  as  section  38  property  by  reason 
of  section  48(a)(1)(E)  is  treated  as  new 
sc(  lion  38  property  and  therefore  is  not 
subjeci  to  the  used  property  limitation. 
See  5  1.48-2(d).  Section  48(g)(1)  and 
paragraph  (b)  of  this  section  define  the 
term  "qualified  rehabilitated  building". 
Section  48(gl(2)  and  paragraph  (c)  of  this 
section  define  the  term  "qualified 
rehahilit.ifion  expenditure".  Paragraph 
(d)  of  this  section  provides  guidance  for 
coordination  of  these  provisions  with 
other  sections  of  the  Code. 

(b)  Definition  of  qualified 
rehabilitated  building — (1)  In  general. 
The  term  "qualified  rehabilitated 
building"  means  any  building  and  its 
structural  coroponcn's — 


(i)  Which  has  been  rehabilitated 
(within  the  meaning  of  paragraph  (b)|3) 
of  this  section), 

(i'.)  Which  was  placed  in  service 
(within  the  meaning  of  $  1.46-3(d))  by 
any  person  at  any  time  before  the 
beginning  of  the  rehabilitation. 

(ill)  75  percent  or  more  of  the  existing 
external  walls  of  which  are  retained  in 
place  as  external  walls  (within  the 
meaning  of  paragraph  (b)(4)  of  this 
section)  in  the  rehabilitation  procest». 
and 

(iv)  Which  meets  the  twenty-year 
requirement  in  paragriiph  (b)(2)  of  this 
section. 

In  addition,  a  major  portion  of  a  building 
may  be  treated  as  a  separate  building 
for  purposes  of  this  paragraph  if  the 
requirements  of  paragraph  (b)(5)  of  this 
section  are  met. 

(2)  Twenty-year  requirement — (ij/n 
general.  A  building  is  considered  a 
qualified  rehabilitated  building  only  if  a 
period  of  at  least  20  yean  has  elapsed 
between  the  date  physical  work  on  the 
rebabilitalion  of  the  building  began,  and 
the  later  of — 

(A)  The  date  the  building  was  first 
placed  in  service  (see  §  1.4b-3(d))  by 
any  person  as  a  building,  or 

(B)  The  date  the  building  was  placed 
in  service  by  any  taxpayer  in  connection 
with  a  prior  rehabilitation  with  respect 
to  which  a  credit  was  allowed  by  reason 
of  section  48(d)(1)(E). 

(ii)  Vacant  periods.  The  20-year 
period  includes  periods  during  which  ■ 
building  was  vacant  or  devoted  to  a 
personal  use  and  is  computed  w-thouf 
regard  to  the  number  of  owners  or  the 
identity  of  owners  during  the  period. 

(iii)  Physical  wori  on  a  rehabilitation. 
For  purposes  of  this  section,  "physical 
work  on  a  rehabilitation"  begins  when 
actual  construction  begins.  The  term 
"physical  work  on  a  rehabilitation"  does 
not  include  preliminary  activities  such 
as  planning,  designing,  securing 
financing,  exploring,  researching, 
developing  plans  and  specifications,  ur 
stabilizing  a  building  to  prevent 
deterioration  [eg.,  placing  iwards  ovi^r 
broken  windows). 

(i  v)  Special  rule.  If  a  part  of  a  building 
meets  the  twenty-years  requirement  in 
subdivision  (i)  of  this  subparagraph  and 
a  part  (for  exam.ple.  an  addition]  does 
not.  a  rehabilitation  of  that  part  that 
meets  the  requirement  may  qualify  for  a 
credit  only  if  that  part  constitutes  a 
major  portion  (as  defined  in  paragraph 
(b)(.5)  of  this  section)  of  the  building. 

(a)  Rehabilitation^i]  In  general.  For 
purposes  of  this  paragiaph, 
rehabilitation  includes  renovation, 
restoration,  or  reconstruction.  However, 
the  term  "rehabilitation"  does  not 


include  eiilargeme nt  (within  the 
meaning  of  paragr.iph  {c)(7)(ii)  of  this 
section),  new  construction,  or  the 
completion  of  new  construction  after  a 
building  has  been  placed  in  service.  For 
purposes  of  this  paragraph  (b)(3), 
whether  expenditures  are  attributable  to 
the  rehabilitation  of  an  existing  budding, 
or  to  new  construction,  is  determined 
upon  all  the  facts  and  circumstances. 

(ii)  Substantial  rehabilitation.  For  a 
building  to  be  considered  rehabilitated, 
the  rehabilitation  must  be  substantial. 
Whether  a  rehabilitation  is  substantial 
is  determined  upon  the  basis  of  a!)  the 
facts  iir.d  circumstances.  In  general,  to 
be  substantial,  the  rehabilitation  must 
do  one  of  the  following: 

(A)  materially  extend  the  useful  life  of 
the  building: 

(D)  significantly  upgrade  its  usefulness 
(for  either  the  same  or  a  new  use):  or 

(C)  preserve  it  in  a  way  that 
significantly  improves  its  condition  or 
enhances  its  historic  value. 
A  substantial  rehabilitation  may  vary  in 
degree  from  gutting  and  extensive 
reconstruction  of  a  building's  major 
structural  components  to  the  cure  of  a 
substantial  accumulation  of  major 
disrepairs.  It  mdy  also  include 
reno'.ation,  alteration,  or  re.iiodclling  for 
the  conversion  of  a  structurally  sound 
building  to  a  design  and  condition 
required  for  a  new  use.  Cosmetic 
iniprovs.ments  alcne,  however,  do  not 
qualify  as  a  substantial  rehabilitation. 

(iii)  Aggregation  of  rehabilitation.  In 
the  case  where  qualified  rehabilitation 
expenditures  are  inciirrgd  with  respect 
to  a  rehabilitation  of  a  building  by  more 
than  one  person  [eg.,  a  lessor  and  a 
lessee,  several  lessees,  or  several 
condominium  owners),  the  substantial 
rehabilitation  requirement  in  this 
paragraph  (b)(3)  shall  be  applied  by 
aggregating  all  the  rehabilitation  work 
done  by  such  persons. 

(iv)  Special  rule  by  qualified 
rehabilitation  expenditures  treated  as 
incurred  by  the  taxpayer.  In  the  case 
where  qualifipd  rehabilitation 
expenditures  are  treated  as  having  been 
incurred  by  a  taxpayer  because  of  the 
application  of  paragraph  (c)(3)(ii)  of  this 
section,  the  substantial  rehabilitation 
test  in  para:;^raph  (b)(  ti(ii)  of  this  section 
will  be  applied  by  aggregating  the 
rehabilitation  work  done  by  the 
transferor  and  the  transferee. 

(v)  Examples.  The  provisions  of  this 
subparagraph  (3)  may  be  illustrated  by 
the  following  examples: 

Example  (1).  Taxpayer  A  is  the  owner  of  h 
30-ye>ir  old  building  The  building  is  air 
conditioned  by  means  of  window  air 
conditioning  units.  A  replaces  the  window 
units  with  a  central  air  conditioning  systtrm 
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and  no  other  rehabilitation  is  performed  by 
A.  The  expenditures  incurred  by  A  did  not 
materially  extend  the  building's  useful  life, 
significantly  upgrade  its  usefulness,  or        '^ 
preserve  it  in  a  manner  that  significantly 
improves  its  condition  or  enhances  its 
historic  value.  Although  expenditures  for 
replacement  of  window  units  with  a  central 
air  conditioning  system  may  constitute 
qualified  expenditures  as  part  of  an  overall 
rehabilitation,  alone  they  do  not  qualify  as  a 
substantial  rehabilitation  and  the  building  is 
not  considered  rehabilitated  within  the 
meaning  of  this  subparagraph. 

Example  (2).  Taxpayer  B  is  the  owner  of  a 
10  story  office  building  that  is  35  years  old. 
The  building  is  in  substantial  disrepair  and  in 
order  to  modernize  it  as  an  office  building  B 
installs  new  plumbing,  electrical  wiring,  and 
heating  and  air  conditioning  systems.  In 
addition,  the  layout  of  each  floor  is  changed 
by  means  of  tearing  down  many  existing 
interior  walls  and  partitions  and  building 
new  walls,  partitions,  and  doors.  Old  plaster 
is  removed  from  many  walls  and  replaced  by 
new  wall  covering.  New  windows  and  new 
flooring  are  installed  throughout  the  building. 
The  improvements  made  by  B  materially 
extend  the  useful  life  of  the  building  and 
significantly  upgrade  its  usefulness.  The 
building  is  considered  rehabilitated  within 
the  meaning  of  the  facts  and  circumstances 
test  in  this  subparagraph. 

Example  (3).  Taxpayer  C  is  the  owner  of  a 
100-year  old  building  that  has  substantial 
historic  character,  although  the  building  is 
not  a  certified  historic  structure  (as  defined  in 
section  191(d](l]  and  the  regulations 
thereunder).  C  uncovers  and  restores  the 
original  woodwork,  wall  coverings  and 
moldings  throughout  the  building.  The 
windows  and  doors  are  replaced  with 
replicas  of  the  original.  The  improvements 
made  by  C  significantly  preserve  the  building 
and  significantly  enhance  its  historic  value. 
Thus,  the  building  is  considered  rehabilitated 
within  the  meaning  of  this  subparagraph. 

(4)  Retention  of  75  percent  of  external 
walls — (i)  In  general.  A  building  meets 
the  requirements  set  forth  in  paragraph 
(b)(l)(iii]  only  if  75  percent  or  more  of 
the  existing  external  walls  (as  measured 
by  the  total  area  of  the  existing  external 
walls)  are  retained  in  place  as  external 
walls  in  the  rehabilitation  process.  For 
this  purpose,  the  area  of  existing 
external  walls  includes  the  area  of 
windows  and  doors. 

(ii)  External  wall  For  purposes  of  this 
paragraph  (b](4].  a  wall  includes  both 
the  supporting  elements  of  the  wall  and 
the  nonsupporting  elements  [e.g..  a 
curtain)  of  the  wall.  Except  as  otherwise 
provided  in  this  paragraph  (b)(4).  the 
tsrm  "external  wall "  includes  any  wall 
that  has  one  face  exposed  to  the 
weather,  earth,  or  an  abutting  wall 
erected  on  an  adjacent  property.  An 
external  wall  also  includes  a  shared 
wall  [i.e..  a  single  wall  shared  with  an 
adjacent  bwilding).  generally  referred  to 
as  a  "party  wall". 


(iii)  Alternative  rule.  Notwithstanding 
the  definition  of  external  wall  contained 
in  paragraph  (b)(4)(ii)  of  this  section,  in 
any  case  in  which  the  building  being 
rehabilitated  would  fail  to  meet  the 
requirements  of  a  qualified 
rehabilitation  building  if  the  definition 
of  external  wall  in  paragraph  (b){4)(ii)  of 
this  section  were  used,  then  the  term 
"external  wall"  shall  be  defined  as  a 
wall,  including  its  supporting  elements, 
with  one  face  exposed  to  the  weather  or 
earth,  and  a  common  wall  shall  not  be 
treated  as  an  external  wall. 

(iv)  Retained  in  place.  An  existing 
external  wall  is  retained  in  place  if  the 
supporting  elements  of  the  wall  are 
retained  in  place.  An  existing  external 
wall  is  not  retained  in  place  if  the 
supporting  elements  of  the  wall  are 
replaced  by  new  supporting  elements. 
An  external  wall  is  retained  in  place, 
however,  if  the  supporting  elements  are 
reinforced  in  the  rehabilitation,  provided 
that  such  supporting  elements  of  the 
external  wall  are  retained  in  place.  An 
external  wall  is  retained  in  place  even 
though  it  is  covered  (e.g.,  with  new 
siding).  Moreover,  the  existing  curtain 
may  be  replaced  with  a  new  curtain 
provided  that  the  structural  framework 
that  provides  for  the  support  of  the 
existing  curtain  is  retained  in  place.  An 
external  wall  is  retained  in  place 
notwithstanding  that  the  existing  doors 
and  windows  in  the  wall  are  modified, 
eliminated,  or  replaced.  A  wall  may  be 
disassembled  and  reassembled  so  long 
as  the  same  supporting  elements  are 
used  when  the  wall  is  reassembled. 
Thus,  for  example,  in  the  case  of  the 
brick  wall,  the  wall  is  considered 
retained  in  place  even  though  the 
original  bricks  are  removed  (for 
cleaning,  etc.)  and  put  back  to  form  the 
wall. 

(v)  Retention  as  an  external  wall.  For 
purposes  of  meeting  the  75  percent 
requirement  of  this»subparagraph  (4),  an 
existing  external  wall  must  be  retained 
in  place  as  an  external  wall.  If  an 
addition  is  made  that  results  in  an 
existing  external  wall  being  converted 
into  an  internal  wall,  the  wall  is  not 
retained  in  place  as  an  external  wall. 

(vi)  Special  rule.  Solely  for  the 
purpose  of  meeting  the  75  percent 
requirement  of  this  subparagraph  (4),  the 
walls  of  an  uncovered  internal  shaft 
designed  solely  to  bring  light  or  air  into 
the  center  of  a  building  which  are 
completely  surrounded  by  external 
walls  of  the  building  and  which  enclose 
space  not  designated  for  occupancy  or 
other  use  by  people  (other  than  for 
maintenance  or  emergency)  are  not 
considered  external  walls.  Thus,  a  wall 
of  a  light  well  in  the  center  of  an  office 
building  is  not  an  external  wall. 


However,  walls  surrounding  an 
uncovered  courtyard  which  is  usable  by 
the  building's  occupants,  [e.g..  at  lunch 
time)  are  external  walls. 

(vii)  Examples  The  provisions  of  this 
subparagraph  (4)  may  be  illustrated  by 
the  following  examples: 

Example  (1).  Taxpayer  A  rehabilitated  a 
building  all  of  the  walls  of  which  consisted  of 
wood  siding  attached  to  gypsum  board  sheets 
(which  covered  the  studs).  A  covered  the 
existing  wood  siding  with  aluminum  siding  in 
a  part  of  a  rehabilitation  that  otherwise 
qualified  under  this  subparagraph.  A  satisfied 
the  requirement  that  75  percent  of  the 
existing  external  walls  must  be  retained  in        \ 
place  as  external  walls. 

Example  (2).  Taxpayer  B  rehabilitated  a 
building  the  external  walls  of  which  had  a 
masonry  curtain.  The  masonry  on  the  wall     ., 
face  was  replaced  with  a  glass  curtain.  The^ 
steel  beam  and  girders  supporting  the 
existing  curtail}  were  retained  ia place.  B 
satisfied  the  requirement  that  75  percent  of 
the  existing  external  walls  must  be  retarned 
in  place  as  external  walls. 

Example  (3).  Taxpayer  C  rehabilitated  a 
building  which  has  two  external  walls 
measuring  75'  x  20'  and  two  other  external, 
walls  measuring  100'  x  20'.  C  tore  down  pney 
of  the  larger  walls,  including  its  supportm^ 
elements,  which  accounted  for  more  thari/e5% 
of  the  building's  external  walls  and 
constructed  a  new  wall.  C  has  not  satisfied 
the  requirement  that  75  percenfcof  the 
existing  external  walls  must  be  retained  in 
place  as  external  walls. 

Example  (4).  The  facts  are  the  same  as  in 
example  3,  except  C  does  not  tear  down  any 
walls,  but  makes  an  addition  that  result*  in 
one  of  the  smaller  walls  becoming  an  internal 
wall.  In  addition.  C  enlarged  8  of  the  existing 
windows  on  the  larger  walls,  increasing  them 
from  a  size'of  3'  x  4'  to  6'  x  8'.  Since  the 
smaller  wall  accounts  for  less  than  25  percent 
of  the  total  wall  area.  C  has  satisfied  the 
requirement  that  75  percent  of  the  existing 
external  walls  must  be  retained  in  place  as 
external  walls  in  the  rehabilitation  process. 
The  enlargement  of  the  existing  windows  on 
the  larger  wall  does  not  change  the  result. 

(5)  Major  portion  treated  as  separate 
building— [i]  In  general.  Where  there  is 
a  separate  rehabilitation  of  a  major 
portion  of  a  building,  such  major  portion 
shall  be  treated  as  a  separate  building. 
Thus,  such  major  portion  may  qualify  as 
a  qualified  rehabilitated  building  if  the 
requirements  of  this  paragraph  are  met 
with  respect  to  such  major  portion. 
Expenditures  for  property  that  services 
both  a  major  portion  of  a  building  and 
another  portion  must  be  specifically 
allocated  to  each  portion  to  the  extent 
possible.  If  it  is  not  possible  to  make 
such  an  allocation,  the  expenditures 
must  be  allocated  to  each  portion  on 
some  reasonable  basis.  What 
constitutes  a  reasonable  basis  for  an 
allocation  depends  on  factors  such  as 
the  type  of  improvement  and  how  the 
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improvement  relates  functionally  to  the 
building.  For  example,  in  the  case  of 
expenditures  for  an  airconditioning 
system  or  a  roof,  a  reasonable  basis  for 
allocating  the  expenditures  would  be  the 
volume  of  the  major  portion  served  by 
the  improvement  relative  to  the  volume 
of  the  other  portion  of  the  building 
served  by  the  improvement. 

(ii)  Major  portion  defined.  Whether  a 
part  of  a  building  constitutes  a  major 
portion  of  the  building  is  determined 
upon  the  basis  of  all  the  facts  and 
circumstances.  A  major  portion  must 
generally  consist  of  clearly  identifiable 
parts  of  a  building  [e.g.  a  wing  of  a 
building  or  the  first  5  stories  of  a  7  story 
building).  The  following  factors  shall  be 
taken  into  account: 

(A)  Whether  the  portion  comprises  an 
entire  leasehold  interest  or  an  entire 
ownership  (cv;.  condominium)  interest; 

(B)  Whether  the  portion  (as  measured 
by  volume)  is  sufficiently  large  that  it 
would  be  reasonable  to  treat  it  as  a 
separate  building:  and 

(C)  Whether  the  portion  is 
functionally  different  from  other  parts  of 
the  building. 

(C)  Special  rule  for  rehabilitation  done 
in  phases.  If  rehabilitation  which  is  not 
continuous  is  determined  under  this 
subparagraph  to  be  a  single 
rehabilitation  done  in  phases,  the 
requirements  of  this  paragraph  (b)  are  to 
be  applied  with  respect  to  the  overall 
rt'habilitation  and  not  merely  to  a  phase 
of  (he  rehabilitation.  In  such  case,  a 
phase  of  a  single  overall  rehabilitation 
will  not  be  considered  as  "prior 
rehabilitation"  for  purposes  of 
subparagraph  (2)(i)lB)  of  this  paragraph 
(b).  Whether  rehabilitation  which  is  not 
continuous  is  a  single  rehabiiitatioR  that 
is  done  m  phases  is  determined  on  the 
basis  of  all  the  facts  and  circumstances. 
Generally,  however,  to  constitute  a 
single  rehabilitation  that  is  done  in 
ph  ises,  there  must  exist,  prior  to  the 
time  any  rehabilitation  work  is 
commenced,  a  set  of  written  plans 
describing  generally  all  phases  of  the 
rehabilitation  of  the  building  and  a 
reasonable  expectation  that  all  phases 
of  the  rehabilitation  will  be  completed. 
Such  written  plans  are  not  required  to 
contain  detailed  working  drawings  or 
detailed  specifications  of  the  material  to 
be  used.  In  addition,  the  period  between 
the  time  that  physical  work  on  the  first 
phase  of  the  overall  rehabilitation 
begins  and  physical  work  on  the  last 
phase  of  the  overall  rehabilitation 
begins  must  be  reasonable.  In 
determining  whether  the  rehabilitation 
is  completed  within  a  reasonable  time, 
the  fact  that  a  building  is  occupied 
during  the  rehabilitation,  the  necessity 
of  acquiring  a  lease  (of  additional 


portions  of  the  building),  and  unforeseen 
delays  shall  be  taken  into  account. 
Other  factors  that  are  relevant  in 
determining  whether  rehabilitation  is  a 
single  rehabilitation  include  the  length 
of  time  between  each  phase  of 
rehabilitation  activities  and  the  extent 
of  rehabilitation  activity  in  each  phase. 

(7)  Special  rule  for  adjoining  buildings 
that  are  combined.  For  purposes  of  this 
paragraph  (b).  if  as  part  of  a 
rehabilitation  process  two  or  more 
adjoining  buildings  are  combined  and 
placed  in  service  as  a  single  building 
after  the  rehabilitation  process,  then  all 
of  the  requirements  of  a  qualified 
rehabilitated  building  in  section  48lg)(l) 
and  this  section  may  be  applied  to  the 
constituent  adjoining  buildings  in  the 
aggregate.  Any  party  walls  or  abutting 
walls  between  the  constitutent  buildings 
that  would  otherwise  be  treated  as 
external  walls  (within  the  meaning  of 
paragraph  (b)(4)(ii)  of  this  section) 
would  not  be  treated  as  external  walls 
of  the  building:  the  substantial 
rehabilitation  test  in  paragraph  (b)|3)(ii) 
of  this  section  would  be  applied  to  the 
aggregate  rehabihtation  work  with 
respect  to  all  of  the  constitutent 
buildings. 

(c)  Definition  of  qualified 
rehabilitation  expenditures— {\]  In 
genTa!.  Except  as  provided  in 
subparagraph  (2)  of  this  paragraph,  the 
term  "qualified  rehabilitation 
expenditure"  means  any  amount — 

(i)  Properly  chargeable  to  capital 
account  (as  described  in  subparagraph 
(2)  of  this  paragraph). 

(ii)  Incurred  after  October  31. 1978,  for 
depreciable  or  amortizable  property  (or 
additions  or  improvements  to  property) 
with  a  useful  life  of  five  years  or  more, 
and 

(iii)  Made  in  connection  with  the 
rehabilitation  of  a  qualified 
rchabiiitcitcd  building. 

(2)  Chargeable  tc  capital  account  For 
purposes  of  paragraph  (r.)(l)(i)  of  t!.is 
section,  amounts  paid  or  incurred  are 
chargeable  to  capital  account  if  under 
the  taxpayer's  method  of  accounting 
they  are  property  includible  in 
computing  basis  under  5  1.46-3. 
Amounts  treated  as  an  expense  and 
deducted  in  the  year  they  are  paid  or 
incurred  are  not  chargeable  to  capital 
account. 

(3)  Incurred  by  the  taxpayer — (i)  In 
general.  Generally,  to  qualify  for  a  credit 
under  section  48  (a)(l)!E).  qualified 
rehabilitation  expenditure.?  must  be 
incurred  by  the  taxpayer  after  October 
31, 1978.  An  expenditure  is  incurred  for 
purposes  of  this  paragraph  on  the  date 
such  expenditure  would  be  considered 
incurred  under  the  accrual  method  of 
accounting  regardless  of  the  method  of 


accounting  used  by  the  taxpayer  with 
respect  to  other  items  of  income  and 
expense.  If  qualified  rehabilitation 
expenditures  are  treated  as  having  been 
incurred  by  a  taxpayer  under  paragraph 
(c)(3)(ii))  of  this  section,  the  taxpayer 
shall  be  treated  as  having  incurred  the 
expenditures  on  the  date  such 
expenditures  were  incurred  by  the 
transferor. 

(ii)  Qualified  rehabilitation 
expenditures  treated  as  incurred  by  the 
taxpayer.  (A)  Where  rehabilitation 
expenditures  are  incurred  with  respect 
to  a  building  by  a  person  (or  persons) 
other  than  the  taxpayer  and  the 
taxpayer  acquires  the  building,  or  a 
portion  of  the  building  to  which  the 
expenditures  are  allocable,  the  taxpayer 
acquiring  such  property  will  be  treated 
as  having  incurred  the  rehabilitation 
expenditures  actually  incurred  by  the 
transferor  (or  treated  as  incurred  by  the 
transferor  under  this  paragraph  (c)(3)(ii)) 
with  respect  to  the  acquired  property, 
provided  that — 

(.')  The  building,  or  the  portion  of  the 
building,  acquired  by  the  taxpayer  was 
not  used  after  the  rehabilitation 
expenditures  were  incurred  and  prior  to 
the  date  of  acquisition  by  the  taxpayer, 
and 

(2)  No  credit  with  respect  to  such 
qualified  rehabilitation  e.xpenditures  is 
claimed  by  anyone  other  than  the 
taxpayer  acquiring  the  property. 

For  purposes  of  this  paragraph  (c)(3}(ii). 
use  shall  mean  actual  use.  whether 
personal  or  business. 

(B)  The  amount  of  qualified 
r'jhabilitation  expenditures  treated  as 
incurred  by  the  taxpayer  under  this 
paragraph  is  the  lesser  of — 

{/)  The  qualified  rehabilitation 
expenditures  incurred  before  the  date  on 
which  the  taxpayer  acquired  the 
building  (or  portion  thereof),  to  which 
the  expenditures  are  attributable,  or 

[2]  That  portion  of  the  taxpayer's  cost 
or  other  basis  for  the  property  which  is 
attributable  to  the  qualified 
rehabilitation  expenditures  described  in 
paragraph  (c)(3)(B)(7)  of  this  section 
incurred  before  such  date. 

For  purposes  of  paragraph  (c)(6)(ii)  of 
this  section,  the  amount  of  rehabilitation 
expenditures  treated  as  incurred  by  the 
taxpaynr  under  this  paragraph  (c)(3)(ii) 
shall  not  be  considered  to  be  part  of  the 
cost  of  acquiring  a  building  or  any 
interest  in  the  building.  The  portion  of 
the  cost  of  acquiring  a  building  (or  an 
interest  therein)  which  is  not  treated 
under  this  paragraph  as  qualified 
rehabilitation  expenditures  incurred  by 
the  taxpayer  is  not  eligible  for  a 
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rehabilitation  investment  credit.  See 
paragraph  {c)(6)(ii)  of  this  section. 

(C)  See  paragraph  (b)(2)(iv)  of  this 
st!ction  for  rules  concerning  the 
application  of  the  substantial 
rehabilitation  test  to  expenditures 
treated  as  incurred  by  the  taxpayer. 

(ill)  Examples.  The  provisions  of  this 
subparagraph  may  be  illustrated  by  the 
following  examples: 

E\amph  (1).  In  1978.  taxpayer  A.  a  cash 
liiisis  taxpayer,  commenced  the  rehubilitatitin 
of  a  30-ynar  old  building.  In  |une  1978.  A 
signed  contrHCt  with  a  plumbing  contractor 
for  replacement  of  the  plumbing  in  the 
building.  A  agreed  to  puy  the  contractor  as 
soon  as  the  work  was  completed.  The  work 
w;i»  completed  in  September  1978.  but  A  did 
not  pay  the  amount  due  until  November  1, 
l!t7B.  The  expenditures  for  the  plumbing  are 
not  qualified  rehabilitation  expenditures 
because  they  were  not  incurred  after  October 
:il.  1978. 

Example  (2).  B  incurred  quulified 
rehabilitation  expenditures  of  S3()0.(XK)  with 
respect  to  an  existing  building  between 
liinuary  1.  1980.  and  May  l.S.  1980.  and  then 
sold  the  building  to  C  on  |une  1.  1980.  If  the 
property  attributable  to  the  expenditures  was 
not  placed  in  service  by  A  during  the  period 
from  January  1. 1980.  to  June  1. 1980.  C  will  br 
trciiled  a.s  having  incurred  the  expenditures. 

(4)  Incurred  for  5-year  pruprrty.  An 
expenditure  is  incurred  for  depreciable 
or  amortizable  property  if  the  amount  of 
the  expenditure  is  added  to  the  basis  of 
property  which  is  depreciable  or 
amortizable  under  section  167.  The 
determination  of  whether  properly  has  ;i 
useful  life  of  five  years  or  more  is  made 
by  applying  the  principles  of  §  1.46-3(e) 
In  the  case  of  expenditures  for  property 
made  by  a  lessee,  see  sections  167  and 
178  and  the  regulations  thereunder  for 
rules  relating  to  whether  improvements 
made  to  leased  property  are  depreciable 
<ir  amortizable. 

(5)  Made  in  connection  virith  the 
rehabilitation  of  a  qualified 
rehubilitated building.  Expenditures 
attributable  to  work  done  to  facilities 
related  to  a  building  (e.g..  sidewalk, 
parking  lot.  landscaping)  are  not 
considered  made  in  connection  with  a 
rehabilitation  of  a  qualified 
rehabilitated  building. 

(6)  Certain  expenditures  excluded 
from  qualified  rehabilitation 
expenditures.  The  term  "qualified 
rehabilitation  expenditures"  does  not 
include  the  following  expenditures: 

(i)  An  expenditure  for  property  which 
is  "section  38  property"  (determined 
without  regard  to  section  48(a1(l)  (E) 
and  ID). 

(ii)  The  cost  of  acquiring  a  building  or 
any  interest  in  a  building  (including  a 
leasehold  interest)  except  as  provided  in 
paragraph  (c)(3)(ii)  of  this  section. 


(iii)  An  expenditure  attributable  to 
enlargement  of  a  building  (as  defmed  in 
paragraph  (c)(7)  of  this  section).' 

(iv)  An  expenditure  attributable  to 
rehabilitation  of  a  certified  historic 
structure  (as  defined  in  section  191(d)(1) 
and  the  regulations  thereunder),  unless 
the  rehabilitation  is  a  certified 
rehabilitation  (as  defined  in  paragraph 
(c)(8)  of  this  section). 

(7)  Expenditures  for  enlargement 
distinguished — (i)  In  general. 
Expenditures  attributable  to  an 
enlargement  of  an  existing  building  do 
not  qualify  as  qualified  rehabilitated 
expenditures.  A  building  is  enlarged  to 
the  extent  that  the  total  volume  of  the 
building  is  increased.  An  increase  in 
floor  space  resulting  from  interior 
remodeling  is  not  considred  an 
enlargement.  Generally,  the  total  volume 
of  a  building  is  equal  to  the  product  of 
the  floor  area  of  the  base  of  the  building 
and  the  height  from  the  underside  of  the 
lowest  floor  (including  the  basement)  to 
the  average  height  of  the  finished  roof 
(as  it  exists  or  existed).  For  this  purpose, 
floor  area  is  measured  from  the  exterior 
faces  of  external  walls  (other  than 
shared  walls  that  are  external  walls) 
and  from  the  centerline  of  shared  walls 
that  are  external  walls.  In  addition,  a 
building  is  enlarged  to  the  extent  of  any 
construction  outside  the  exterior  faces 
of  the  existing  external  wall  of  the 
building. 

(ii)  Rehabilitation  which  includes 
enlargement.  If  expenditures  for 
property  only  partially  qualify  as 
qualified  rehabilitation  expenditures 
because  some  of  the  expenditures  are 
also  attributable  to  the  enlargement  of 
the  building,  the  expenditures  must  be 
apportioned  between  the  original 
portion  of  the  building  and  the 
enlargement.  This  allocation  should  be 
made  using  the  principles  contained  in 
paragraph  |b)(5)(i]  of  this  section. 

(8)  CertiHed  rehabilitation— [i]  In 
general.  For  the  purpose  of  this 
paragraph  (c)  of  this  section,  the  term 

certified  rehabilitation"  means  any 
rehabilitation  of  a  certified  historic 
building  in  a  registered  historic  district 
which  the  Secretary  of  the  Interior  has 
certified  to  the  Secretary  as  being 
consistent  with  the  historic  character  of 
such  building  or  the  district  in  which 
such  building  is  located. 

(ii)  Revoked  or  invalidated 
certifications.  If  the  Department  of 
Interior  revokes  or  otherwise  invalidates 
a  certification  after  it  has  been  provided 
to  a  taxpayer,  the  decertified  property 
will  cease  to  be  section  38  property 
described  in  section  48(a)(1)(e).  Such 
cessation  shall  be  effective  as  of  the 
date  the  activity  giving  rise  to  the 
revocation  or  invalidation  occurred.  See 


section  47  thr  the  rules  applicable  to 
property  that  peases  to  be  section  30 
property.  > 

(d)  Coordination  with  other  provisions 
of  the  Code — (1)  Credit  by  lessees — (i) 
Rehabilitation  performed  by  lessor.  A 
lessee  may  take  the  credit  for 
rehabilitation  performed  by  the  lessor  if 
the  requirements  of  this  section  and 
section  48(d)  are  satisfied.  For  purposes 
of  applying  section  48(d),  the  fair  market 
value  of  section  38  property  described  in 
section  48(a)(1)(E)  shall  be  equal  to  that 
portion  of  the  lessor's  basis  in  a 
qualified  rehabilitated  building  that  is 
attributable  to  qualified  rehabilitation 
expenditures. 

(ii)  Rehabilitation  performed  by 
lessee.  A  lessee  may  take  the  credit  for 
rehabilitation  performed  by  the  lessee, 
provided  that  the  property  (or 
improvements  or  additions  to  property) 
for  which  the  rehabilitation 
expenditures  are  made  is  depreciable 
(or  amortizable)  by  the  lessee  (see 
sections  167  and  178.  and  the  regulations 
thereunder)  and  the  requirements  of  this 
section  are  satisfied. 

(2)  When  credit  may  be  claimed.  The 
investment  credit  for  qualified 
rehabilitation  expenditures  is  allowed 
generally  in  the  taxable  year  in  which 
the  property  to  which  the  rehabilitation 
expenditures  is  attributable  is  placed  in 
service,  provided  the  building  is  a 
qualified  rehabilitated  building  for  the 
taxable  year.  See  9  1.46-3(d).  Under 
certain  circumstances,  however,  the 
credit  may  be  available  prior  to  the  date 
the  property  is  placed  in  service.  See 
section  46(d)  and  §  1.46-5  (relating  to 
qualified  progress  expenditures). 

(3)  Recapture.  If  property  described  in 
section  48(a)(1)(E)  is  disposed  of  by  the 
taxpayer,  or  otherwise  ceases  to  be 
"section  38  property,"  recapture  may 
result  under  section  47.  Property  will 
cease  to  be  section  38  property,  and 
therefore  recapture  may  occur  under 
section  47,  in  any  case  where  the 
Department  of  Interior  revokes  or 
otherwise  invalidates  a  certification  of 
rehabilitation  (see  section  48(g)(2)(C)) 
after  the  property  is  placed  in  service 
because,  for  example,  the  taxpayer 
made  modifications  to  the  building 
inconsistent  with  Department  of  Interior 
standards. 

(e)  Effective  date — (1)  General  rule. 
Except  as  provided  in  paragraph  (e)(2) 
of  this  section,  this  §  1.48-11  shall  not 
apply  to  expenditures  incurred  after 
December  31. 1981. 

(2)  Transitional  rule.  This  S  1.48-11 
shall  continue  to  apply  to  expenditures 
incurred  after  December  31, 1981,  for  the 
rehabilitation  of  a  building  if — 
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(i)  The  physical  work  on  the 
rehabilitation  began  before  January  1. 
1982.  and 

(li)  The  building  does  not  meet  the 
requirements  of  section  48(g)(1)  of  the 
Code  as  amended  by  the  Economic 
Recovery  Tax  Act  of  1981. 

Roscoe  L  Egger.  |r.. 

Commissioner  of  Internal  Revenue. 
Approved;  June  18. 1985. 

Ronald  A.  Peariman. 

Assistant  Secretary  of  the  Treasury. 

jFR  Doc.  85-15644  Filed  6-27-85;  8:45  am) 

MLLING  COOC  MJO-OI-M 


Bureau  of  Alcohol,  Tobacco  and 

Firearms 

27  CFR  Part  178 

(T.D.  ATF-20«;  Reft  Notkse  No.  5021 

Retention  of  Firearms  Transaction 
Records 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF),  Treasury. 

action:  Final  rule.  Treasury  decision. 

summary:  Licensees  are  now  required 
to  keep  records  pertaining  to  Hrearms 
transactions  indefinitely  These  new 
regulations  will  liberalize  that 
requirement,  and  provide  that  licensed 
dealers  and  licensed  collectors  will  not 
be  required  to  retain  records  for  longer 
than  20  years  and  licensed 
manufacturers  and  licensed  importers 
will  not  be  required  to  retain  disposition 
records  for  longer  than  20  years. 
EFFECTIVE  DATE:  July  29.  1985. 

FOR  FURTHER  INFORMATION  CONTACr. 

J.  Barry  Fields,  Firearms  and  Explosives 
Operations  Branch.  Bureau  of  Alcohol, 
Tobarco  and  Firearms,  1200 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20226  (202-566-7591). 
SUPPt^MENTARY  INFORMATION: 

Background 

Since  enactment  of  the  Gun  Control 
Act  of  1968.  the  regulations  have 
required  that  records  of  firearms 
transactions  be  permanently  maintained 
by  all  licensees.  Where  a  firearms 
business  is  discontinued  and  not 
succeeded  by  a  new  licensee,  the 
permanent  records  must  be  delivered  to 
ATF,  unless  State  law  or  local  ordinance 
requires  otherwise.  The  record  retention 
requirement  has  been  based  on  two 
principal  foundations.  The  maintenance 
of  records  on  a  permanent  basis  enables 
the  Government  to  establish  the 
movement  of  firearms  in  interstate  or 
foreign  commerce  which  is  frequently 


critical  in  the  prosecution  of  criminal 
cases,  and  allows  the  Government  to 
trace  the  ownership  of  firearms  used  in 
criminal  activity,  a  function  particularly 
important  in  support  of  State  and  local 
law  enforcement. 

Notice  of  Proposed  Rulemaking 

The  Bureau  published  a  notice  of 
proposed  rulemaking  on  February  14, 
1984  (49  FR  5628).  proposing  to  amend 
the  regulations  by  changing  the  length  of 
time  that  records  of  firearms 
transactions  will  be  required  to  be 
retained  by  licensees.  All  licensees  are 
now  required  to  maintain  records  of 
firearms  transactions  on  a  permanent 
basis. 

ATF  proposed  that  the  requirement 
for  the  retention  of  permanent  records 
for  licensed  dealers  and  licensed 
collectors  be  changed  to  a  retention 
period  of  not  more  than  20  years 
beginning  on  December  16, 1968.  the 
effective  date  of  the  Gun  Control  Act  of 
1968.  Licensed  manufacturers  and 
licensed  importers  may  dispose  of  their 
disposition  records  after  retaining  such 
records  for  20  years  beginning  December 
16. 1968.  However,  manufacturers  and 
importers  would  be  required  to  retain, 
on  a  permanent  basis,  their  records  of 
manufacture,  importation  and  other 
acquisition  ot  firearms. 

Records  of  firearms  transactions  that 
occurred  prior  to  December  16,  1968, 
with  the  exception  of  records  of 
manufacture,  importation  or  other 
acquisitions  by  manufacturers  and 
importers,  will  no  longer  be  required  to 
be  retained  as  a  result  of  this  change  in 
the  regulations. 

Approximately  225,000  Federal 
firearms  licensees  have  been  faced  with 
ever-increasing  storage  costs  in  order  to 
maintain  on  a  permanent  basis  the  large 
volume  of  these  records.  In  addition. 
ATF  is  experiencing  increasing  costs  of 
storing  and  maintaining  voluminous 
records  of  out-of-business  licensees. 

A  study  conducted  by  ATF 
established  that  relatively  few  requests 
for  traces  of  guns  involved  transactions 
older  than  20  years. 

Accordingly,  a  20  year  record 
retention  period  would  not  have  a 
significant  impact  on  ATF"s  capability  to 
trace  crime-related  firearms. 

Because  of  the  diminished  frequency 
in  utilizing  records  over  20  years  of  age 
in  tracing  firearms  used  in  crimes,  the 
requirement  to  maintain  permanent 
records  of  all  firearms  transactions  is 
not  justifiable  based  on  the  cost  and 
administrative  burden  to  both  the 
firearms  industry  and  the  Government. 

Requiring  licensed  manufacturers  and 
licensed  importers  to  permanently 
maintain  the  records  of  the  manufacture. 


importation,  or  other  acquisition  of 
firearms  will  enable  the  Government  to 
continue  to  be  able  to  prove  the 
requisite  interstate  or  foreign  commerce 
element  in  the  prosecution  of  felons  and 
other  prohibited  categories  of  persons 
charged  with  unlawful  shipment, 
transportation,  receipt  or  possession  of 
firearms.  In  addition,  these  records  are 
very  useful  in  determining  the  proper 
classification  of  firearms  under  Federal 
law,  particularly  in  the  areas  of  antiques 
and  curios  and  relics. 

Comments 

During  the  60  day  comment  period,  20 
written  comments  were  received.  Three 
comments  were  received  from 
associations  and  17  were  from 
individuals.  Seven  individuals  stated  a 
preference  for  a  retention  period  of  10 
years.  Three  of  those  persons  stated  no 
reason  for  their  selection.  One 
individual  stated  that  he  believed  that  a 
10  year  period  would  allay  fears  that  the 
recordkeeping  will  be  used  as  a  data 
base  for  future  firearms  registration. 
One  person  believes  that  a  trace  of  a 
firearm  sold  over  10  years  ago  is  too 
"cold"  to  be  effective.  Two  individuals 
stated  that  if  a  retention  period  of  20 
years  would  save  time  and  money,  then, 
they  reason,  10  years  would  save  more. 

An  organization  representing  a  large 
membership  concurred  in  the  change  in 
the  retention  period,  and  also  suggested 
a  change  in  methods  of  retention.  They 
suggested,  in  essence,  that 
manufacturers  and  importers  be 
designated  repositories  for  handgun 
records  that  have  been  manufactured  or 
imported  by  them.  Transaction  forms 
would  be  periodically  sent  to  them  by 
dealers  for  retention.  This  suggestion 
goes  far  beyond  the  proposed  changes  in 
the  regulations  and  would  create  an 
excessive  paperwork  burden, 
particularly  on  importers  and 
manufacturers. 

Even  though  they  did  not  comment  on 
a  particular  time  period,  the 
International  Association  of  Chiefs  of 
Police,  on  behalf  of  its  14,000  members, 
responded  to  the  notice  with  a  copy  of  a 
resolution  unanimously  adopted  at  their 
annual  conference  supporting  ATFs 
tracing  capability.  They  recognize  that 
the  ability  to  trace  firearms  has  been, 
and  continues  to  be,  an  important 
element  in  the  solution  of  crimes  and  the 
successful  prosecution  of  criminals. 

By  changing  the  retention  period  from 
an  indefinite  to  a  definite  period,  ATF 
estimates  that  7V2  to  9  million  forms 
may  be  disposed  of  each  year  beginning 
after  1988.  On  or  after  December  16. 
1988,  these  forms  can  be  discarded  if 
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they  reflect  transactions  more  than  20 
years  old. 

Stutistical  analysis  of  a  recent  year 
enables  us  to  discern  the  impact  upon 
our  tracing  capabilities  of  a  decrease  in 
the  record  retention  period.  Taking 
calendar  year  1982  as  our  base,  the 
following  facts  are  presented. 

ATF  was  asked  by  State,  Federal  and 
i((cal  entities  to  trace  32.206  firearms.  Of 
these  requests,  27,643  firearms  were  sold 
to  the  ultimate  consumer  within  20  years 
prior  to  1982.  If  the  20  year  retention 
period  had  been  in  effect  in  1982.  4.563 
firearms  could  not  have  been  traced 
because  they  would  have  been  outside 
of  the  retention  period.  This  represents  a 
loss  of  approximately  14%.  Conversely, 
with  a  20  year  retention  period  86%  of 
the  traces  could  be  made. 

With  a  retention  period  of  five  years; 
we  would  lose  the  ability  to  trace  59.1"'> 
of  the  firearms:  with  a  period  of  10 
years,  we  would  lose  35.3%;  and  with  a 
prriod  of  15  years,  we  would  lose  the 
ability  to  trace  20.3*.  of  the  requested 
traces. 

Ninety-two  percent  of  all  the 
successful  traces  conducted  in  1982 
were  of  firearms  sold  in  the  years  since 
enactment  of  the  Gun  Control  Act  of 
1968.  Eight  percent  of  the  successful 
triiccs  would  have  been  lost  had  the  20 
year  retention  been  in  existence  in  1982. 
B«'c;ause  we  have  no  reason  to  believe 
that  the  statistics  shown  in  1982  are 
atypical,  we  can  safely  assume  that 
future  yearly  statistics  will  follow  the 
same  general  pattern. 

By  adopting  a  20  year  retention  period 
we  estimate  that  as  many  as  9  million 
Firearms  Transaction  Records  (Forms 
4473)  can  be  destroyed  by  licensees.  We 
will  lose  the  ability  to  trace 
approximately  14%  of  the  traces 
requested.  ATF  is  of  the  opinion  that 
this  loss  can  be  justified  by  the 
reduction  in  cost  of,  the  paperwork 
burden. 


Regulation  Change 

1  his  Treasury  Decision  changes  the 
regulations  to  allow  all  licensed  dealers 
and  collectors  to  dispose  of  all  records 
for  transactions  prior  to  December  16. 
1968.  Licensed  manufacturers  and 
importers  may  dispose  of  all  disposition 
records  prior  to  December  16.  1968. 
Licensed  dealers  and  collectors  may 
dispose  of  all  records  older  than  20 
years  beginning  on  or  after  December 
16.  1988.  Licensed  manufacturers  and 
importers  may  dispose  of  all 
dispositions  records  older  than  20  years 
beginning  on  or  after  December  16. 1988. 

Drafting  Information 

The  principal  author  of  this  document 
is  I  Barry  Fields,  Firearms  and 


Explosives  Operations  Branch.  Bureau 
of  Alcohol,  Tobacco  and  Firearms. 

Executive  Order  12291 

It  has  been  determined  that  this  final 
rule  is  not  a  "major  rule"  within  the 
meaning  of  Executive  Order  12291  of 
February  17, 1981,  because  it  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  it  will  not  result  in 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographical  regions:  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603.  604)  are  not  applicable  to  this 
final  rule,  because  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  will  not  impose,  or  otherwise  cause. 
a  significant  increase  in  the  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  this  final  rule  will  not  have  a 
significant  economic  impact  nor 
compliance  burden  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this  proposal 
has  been  approved  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  (OMB  control 
number  1512—0129). 

List  of  Subjects  in  27  CFR  Part  178 

Administrative  practice  and 
procedure.  Arms  and  munitions. 
Authority  delegations.  Customs 
delegations.  Customs  duties  and 
inspection.  Exports,  Imports.  Military 
personnel.  Penalties.  Reporting 
requirements.  Research.  Seizures  and 
Forfeitures.  Transportation. 

Authority 

Accordingly,  under  the  authority  in  18 
U.S.C.  926  (82  Stat.  1226).  27  CFR  Part 
178  is  amended  as  follows: 


PART  178— COMMERCE  IN  FIREARMS 
AND  AMMUNITION 

Paragraph  1.  The  authority  citation  for 
Part  178  continues  to  read  in  part: 

Authority:  18  U.S.C.  921-928:  44  U.S.C. 
3504(h)  •   •   •. 

Par.  2.  The  table  of  sections  in  27  CFR 
Part  178  is  amended  by  adding  an  entry 
for  §  178.128  to  read  as  follows: 

Subpart  H— Records 

Sec. 

•  *  •  *  • 

176.126    Record  retention. 

•  *  *  *  •       . 

Par.  3.  Section  178.121  is  amended  to 
change  the  retention  period  for  records 
in  paragraph  (a)  and  to  revise  the  Office 
of  Management  and  Budget  control 
number.  As  revised.  S  178.121(a)  and  the 
OMB  control  number  at  the  end  of  the 
section  read  as  follows: 

§  178.121    General 

(a)  The  records  pertaining  to  firearms 
transactions  prescribed  by  this  part 
shall  be  retained  on  the  licensed 
premises  in  the  manner  prescribed  by 
this  subpart  and  for  the  length  of  the 
time  prescribed  by  §  178.128.  The 
records  pertaining  to  ammunition 
prescribed  by  this  part  shall  be  retained 
on  the  licensed  premises  in  the  manner 
prescribed  by  S  178.125. 

•  •         *         •         * 

(Information  collection  requirements  in 
paragraph  (a)  approved  by  the  Office  of 
Management  and  Budget  under  controi 
number  1512 — 0129;  information  collection 
requirements  in  paragraphs  (b)  and  (c) 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512 — 0387) 

Par.  4.  Section  178.124(b)  is  revised  to 
change  the  retention  period  for  firearms 
transaction  records  to  read  as  follows: 

§  1 78. 1 24    Firearm*  transaction  record. 

•  •         *         •         * 

(b)  Licensees  shall  retain  in 
alphabetical  (by  name  of  purchaser), 
chronological  (by  date  of  disposition),  or 
nun^rical  (by  transaction  serial 
number)  order,  and  as  a  part  of  the 
required  records,  each  Form  4473 
obtained  in  the  course  of  transferrirjg 
custody  of  the  firearms. 

•  *         •         •         * 

Par.  5.  Section  178.125  is  amended  to 
change  the  retention  period  for  firearms 
receipt  and  disposition  records  and  to 
revise  the  Office  of  Management  and 
Budget  control  number.  As  revised,  the 
first  sentence  of  §  178.125(e)  and  the 
OMB  control  number  at  the  end  of  the 
section  read  as  follows: 
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§  178.12S    Record  of  Receipt  and 
Dtoposition 

•  •         •         •         • 

(e)  Firearms  receipt  and  disposition. 
Each  licensed  dealer  and  each  hcensed 
collector  shall  enter  into  a  record  each 
receipt  and  disposition  of  fireanns  or 
firearms  curios  or  relics.  *   *   * 

*  •        •        •        • 

(Information  collection  requirements  in 
paragraph  (e)  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1512-0129;  all  other  record  keeping 
approved  by  the  Office  of  Mdnagement  and 
Budget  under  contrpl  number  1512-0387.) 

Par.  6.  Subpart  H  is  arrended  by 
adding  a  new  9  178.128  to  read  as 
follows: 

9  1 78. 1 28    Record  retentkm. 

(a)  Records  prior  to  Act.  Licensed 
importers  and  licensed  manufacturers 
may  dispose  of  records  of  sale  or  other 
disposition  of  firearms  prior  to 
December  16, 1968.  Licensed  dealers  and 
hcensed  collectors  may  dispose  of  all 
records  of  firearms  transactions  that 
occurred  prior  to  December  16, 1968. 

(b)  Firearms  transaction  record. 
Licensees  shall  retain  each  Form  4473 
for  a  period  of  not  less  than  20  years 
after  the  date  of  the  transaction. 

(c)  Records  of  importation  and 
manufacture.  Licensed  importers  and 
licensed  manufacturers  shall  maintain 
permanent  records  of  the  importation, 
manufacture  or  other  acquisition  of 
firearms.  Licensed  importers'  records 
and  licensed  manufacturers'  records  of 
the  sale  or  other  disposition  of  firearms 
after  December  15, 1968,  shall  be 
retained  through  December  15, 1988, 
after  which  records  of  transactions  over 
20  years  of  age  may  be  discarded. 

(d)  Records  of  dealers  and  collectors 
under  the  Act.  "The  records  prepared  by 
licensed  dealers  and  licensed  collectors 
under  the  Act  of  the  sale  or  other 
disposition  of  firearms  and  the 
corresponding  record  of  receipt  of  such 
firearms  shall  be  retained  through 
December  15, 1988.  after  which  records 
of  transactions  over  20  years  of  age  may 
be  discarded. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512 — 0129) 

Signed:  January  17, 1985. 
Stephen  E.  Higgins. 
Director. 

Approved;  February  15. 1985. 
|ohn  M.  Walker,  |r.. 
Assistant  Secretary  (Enforcement  and 
Operations). 
|FR  Doc.  85-15529  Filed  6-27-85:  8.45  am| 
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DEPARTMENT  OF  LABOR 

Employnnent  and  Training 
Administration 

29  CFR  Parts  93,  94,  95,  96,  97,  97a, 
97b,  98,  and  99 

Programs  Under  th«  Comprehensive 
Employment  and  Training  Act  of  1973 

AGEMCY:  Employment  and  Training 
Administration,  Labor. 

action:  Final  rule:  removal  of 
regulations. 

summary:  The  Department  of  Labor  is 
issuing  a  final  rule  to  remove  the 
regulations  found  at  29  CFR  Parts  93,  94. 
95,  96,  97,  97a,  97b,  98,  and  99,  which 
were  promulgated  under  the  repealed 
Comprehensive  Employment  and 
Training  Act  (CETA). 

The  CETA  regulations  in  Title  29. 
CFR.  are  primarily  of  historical  value 
and  do  not  affect  the  current  operation 
of  any  program.  Therefore,  the 
Department  of  Labor  has  decided  that  it 
is  no  longer  necessary  to  continue 
publication  of  the  CETA  regulations  in 
future  editions  of  Title  29.  and  the 
regulations  are  being  removed  from  the 
CFR. 
EFFECTIVE  DATE:  June  28. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roberts  T.  Jones.  Telephone  (202) 
37&-6604. 

SUPPl£MENTARY  INFORMATION:  On 
October  13. 1982.  the  President  signed 
into  law  the  Job  Training  Partnership 
Act.  Pub.  L  97-30C  (JTPA).  JTPA.  among 
other  things,  repealed  the 
Comprehensive  Employment  and 
Training  Act  (CETA).  JTPA  section 
184(a)(1). 

The  CETA  regulations  in  29  CFR  Parts 
93  et  seq.  governed  programs  funded 
under  the  Comprehensive  Employment 
and  Training  Act  of  1973.  as  amended. 
Pub.  L  93-203;  Pub.  L  93-567.  In  1978. 
CETA  was  amended  extensively  and 
reauthorized.  Pub.  L.  95-224.  As  a  result, 
the  CETA  regulations  at  29  CFR  Parts  93 
et  seq.  were  superseded  in  many 
particulars  by  the  regulations 
implementing  the  1978  CETA 
reauthorization.  See  20  CFR  Parts  675  et 
seq. 

The  CETA  regulations  in  Title  29. 
CFR.'  are  primarily  of  historical  value 
and  do  not  affect  the  current  operation 
of  any  program.  Therefore,  the 
Department  of  Labor  has  decided  that  it 
is  no  longer  necessary  to  continue 
publication  of  the  CETA  regulations  in 
future  editions  of  Title  29.  and  the 
regulations  are  being  removed  from  the 
CFR. 


This  rulemaking  does  not  affect  the 
CETA  regulations  in  Title  20.  CFR. 
Those  regulations  are  of  use  to  the 
Government's  and  the  CETA  grantees' 
attorneys  and  representatives  in  closing 
out,  settling,  and  litigating  CETA  grants. 

Regulatory  Impact 

This  document  reflects  the  removal  of 
regulations  for  which  there  is  no  current 
statutory  authority.  Therefore,  this 
document  is  not  a  nile  or  regulation  as 
defined  in  Executive  Order  No.  12291.  In 
addition,  this  document  was  not 
preceded  by  a  general  notice  of 
proposed  rulemaking,  and  is  not  a  rule 
as  defined  in  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601(2)  and  604(a). 

Catalog  of  Federal  Domestic  Assistance 
Number 

This  program  was  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
at  17.211, 17.2ia  17.219, 17.228, 17.230. 
17.232, 17.233.  and  17.234. 

List  of  Subjects  in  29  CFR  Parts  93.  94. 
95,  96,  97,  97a,  97b,  98  and  99 

Manpower  training. 

Promulgation  of  Final  Rule 

Accordingly.  Title  29.  Code  of  Federal 
Regulations,  is  hereby  amended  by 
removing  Parts  93.  94.  95,  96,  97.  97a, 
97b,  98,  and  99. 

Authority:  Sec.  2.  Pub.  L.  95-524.  92  Stat. 
1909  (29  U.S.C.  801  note):  sec.  184  (a)(1).  Pub. 
L  97-300.  96  Stat.  1322, 1357. 

Signed  at  Washington,  D.C.  this  25th  day  of 
June  1985. 
William  E.  Brock, 
Secretary  of  Labor 
[FR  Doc.  85-15653  Filed  6-27-65;  8;45  am) 

WLLING  COOE  4S10-3(MI 


Office  of  Labor-Management 
Standards 

Office  of  Pension  and  Welfare  Benefit 
Programs 

29  CFR  Parts  460,  461,  462.  464.  465. 
485.  486,  2550.  and  2580 

Reorganization  of  Rules  Relating  to 
the  Bonding  of  Employee  Benefit  Plan 
Officials;  Removal  of  Obsolete  Plan 
Reporting  Regulations  From  the  Code 
of  Federal  Regulations 

AGENCIES:  Office  of  Labor-Management 
Standards  and  Office  of  Pension  and 
Welfare  Benefit  Programs.  Labor. 

ACTION:  Final  rule. 

SUMMARY:  This  document  contains  a 
final  rule  which  redesignates  certain 
regulations  relating  to  the  bonding  of 
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employee  benefit  plan  officials  and 
removes  obsolete  regulations  relating  to 
welfare  and  pension  plan  reports  from 
the  Code  of  Federal  Regulations.  These 
changes  are  necessary  as  a  result  of  a 
recent  reorganization  within  the 
Department  and  should  enhance  the 
usability  of  the  Department's 
regulations. 

EFFECTIVE  DATE:  June  28. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rudy  Nuissl.  Office  of  Pension  and 
Welfare  Benefit  Programs.  (202)  523- 
8671,  or  Kay  Oshel,  Office  of  Labor- 
Management  Standards,  (202)  523-7373. 
SUPPLEMENTARY  INFORMATION:  . 

Background  | 

The  Employee  Reiiremcnt  Income 
Security  Act  of  1974  (ERISA)  places 
responsibility  in  the  Department  of 
Labor  for  the  administration  of  a 
comprehensive  program  to  protect  the 
interests  of  participants  and 
beneficiaries  of  private  employee 
benefit  plans.  The  Secretary  of  Labor's 
Order  9-77  (42  FR  4950,  September  27. 
1977)  delegated  authority  for  the  ERISA 
program  to  the  Assistant  Secretary  for 
l^bor-Management  Relations.  The 
Secretary  of  Labor  has  terminated  that 
delegation  and  assigned  the  authority 
for  the  ERISA  program  to  the 
Administrator  of  the  Office  of  Pension 
and  Welfare  Benefit  Programs 
(OPWBP).  making  OPWBP  a  separate 
agency  of  the  Department  of  Labor. 
These  changes  were  effected  by  the 
Secretary  of  Labor's  Order  1-84,  which 
was  signed  on  January  20. 1984  and 
published  in  the  Federal  Register  on 
February  3, 1984  at  49  FR  4269. 

On  May  3, 1984,  the  Secretary  of 
Labor's  Order  3-84  (49  FR  20578,  May  15. 
1984)  established  in  the  Department  an 
Office  of  Labor-Management  Standards 
(OLMS).  formerly  the  Office  of  Labor- 
Management  Standards  Enforcement, 
under  the  supervision  of  the  Assistant 
Secretary  for  Labor-Management 
Standards.  OLMS  is  responsible  for, 
among  other  things,  administration  of 
the  Department's  regulations  contained 
in  Chapter  IV  of  Title  29  of  the  Coda  of 
Federal  Regulations  (CFR). 

ERISA  section  412  requires  generally 
that  plan  officials  who  handle  funds  or 
other  property  of  employee  benefit  plans 
be  bonded.  On  January  10, 1975,  the 
Department  published  a  temporary 
bonding  regulation  under  ERISA  section 
412  (29  CFR  2555.1.  redesignated  as  29 
CFR  2550.412-1  on  May  12. 1975,  at  40 
FR  20654).  Temporary  regulation  29  CFR 
2550.412-1  references  selected  portions 
of  the  bonding  regulations  issued  under 
the  authority  of  section  13  of  the 


Welfare  and  Pension  Plans  Disclosure 
Act  (WPPDA)  and  makes  them 
applicable  to  plan  officials  under  ERISA. 
Specifically  incorporated  are  all  of 
Subparts  A  through  E  of  Part  464  except 
for  §  464.2  (basic  bonding  requirements). 
Subpart  B  of  Part  465  (exemptions  from 
bonding  requirements)  and  Part  485 
(prohibition  against  bonding  by  parties 
interested  in  the  plan)  of  Subchapter  B 
of  Chapter  IV  of  CFR  Title  29. 

Temporary  regulation  29  CFR 
2550.412-1  did  not  extend  the  life  of  the 
WPPDA  or  the  regulations  issued 
thereunder  past  January  1. 1975,  which 
is  the  date  as  of  which  the  WPPDA  was 
repealed.  Rather,  the  temporary 
regulation  incorporated  the  substance  of 
selected  portions  of  the  WPPDA 
regulations  pending  the  adoption  of  final 
bonding  regulations  under  ERISA 
section  412.  Since  the  WPPDA 
regulations  in  Subchapter  B  of  Chapter 
IV  of  CFR  Title  29  were  issued  under  a 
statute  which  has  been  repealed,  they 
presently  have  relevance  only  to  the 
extent  that  portions  of  them  are 
referenced  in  the  temporary  bonding 
regulation  issued  under  ERISA. 

Because  the  WPPDA  bonding 
regulations  do  not  pertain  to  matters 
now  under  the  jurisdiction  of  OLMS,  it  is 
necessary  that  they  be  removed  from 
Chapter  IV  of  CFR  Title  29  and 
transferred  to  Chapter  XXV  of  CFR  Title 
29,  which  pertains  to  matters  under  the 
jurisdiction  of  OPWBP.  In  addition,  it  is 
necessary  that  those  remaining  WPPDA 
regulations  which  are  not  being 
transferred  to  Chapter  XXV  of  CFR  Title 
29  be  removed  from  the  Code  of  Federal 
Regulations.  Those  WPPDA  regulations 
that  are  being  removed  from  the  Code  of 
Federal  Regulations  relate  to  matters 
which  are  now  governed  by  ERISA  and 
regulations  issued  thereunder. 

Discussion  of  Final  Rule 

This  final  rule  reorders  portions  of  the 
Department  of  Labor's  regulations  to 
reflect  the  new  organization  of  the 
Department.  Under  this  rule,  the 
WPPDA  regulations  which  are 
referenced  in  temporary  regulation  29 
CFR  2550.412-1  are  transferred  from 
Subchapter  B  of  Chapter  IV  of  CFR  Title 
29  to  Chapter  XXV  of  CFR  Title  29. 
Specifically,  the  rule  transfers  all  of 
Subparts  A  through  E  of  Part  464  (except 
for  §  464.2).  Subpart  B  of  Part  465  and 
Part  485  of  FR  Chapter  IV  of  CFR  Title 
29.  The  remaining  WPPDA  regulations 
in  Subchapter  B  of  Chapter  IV  of  CFR 
Title  29  are  removed  from  the  CFR  by 
this  document.  Also,  the  heading  of 
Chapter  IV  is  changed  to  "Office  of 
Labor-Management  Standards." 


The  transferred  regulations  are  placed 
in  Part  2580  of  Subchapter  I  of  Chapter 
XXV  of  CFR  Title  29.  This  new 
Subchapter  and  Part  are  dedicated  in 
their  entirety  to  holding  the  transferred 
WPPDA  bonding  regulations  pending 
the  adoption  of  final  bonding  regulations 
under  ERISA  section  412.  The  section 
designations  of  the  transferred  WPPDA 
regulations  are  being  changed  to  refiect 
their  new  location.  This  document 
contains  a  redesignation  table 
correlating  the  new  ERISA  regulation 
section  designations  with  the  old 
WPPDA  regulation  section  designations. 
This  table  will  appear  in  the  Finding 
Aids  Section  of  the  1985  edition  of  CFR 
Title  29  (Part  1920  to  End). 

In  addition,  this  document  amends 
temporary  regulation  29  CFR  2550.412-1 
to  make  clear  that  the  WPPDA  bonding 
regulations  referenced  therein  are  now 
located  in  Part  2580  of  Subchapter  I  of 
Chapter  XXV  of  CFR  Title  29,  rather 
than  in  Chapter  IV  of  CFR  Title  29. 

Publication  in  Final 

This  document  does  not  rrpresent  a 
complete  recodification  and  updating  of 
the  Department's  regulations  but  is 
instead  limited  to  those  areas 
specifically  identified  above.  The 
Department  has  determined  that  this 
reorganization  of  regulations  need  not 
be  published  as  a  proposed  rule,  as 
generally  required  by  the  Administrative 
Procedure  Act  (APA,  5  U.S.C.  553),  since 
this  rulemaking  merely  reflects  agency 
organization,  procedure  and  practice.  It 
is  thus  exempt  under  section  553(b)(A) 
of  the  APA.  Temporary  regulation  29 
CFR  2550.412-1,  as  amended  by  this 
document,  will  remain  in  effect  until 
permanent  bonding  regulations  under 
ERISA  section  412  are  adopted. 

Effective  Date 

This  document  will  become  effective 
upon  publication  pursuant  to  5  U.S.C. 
553(d).  The  undersigned  have 
determined  that  good  cause  exists  for 
waiving  the  customary  requirement  for 
delay  in  the  effective  date  of  a  final  rule 
for  30  days  following  its  publication. 
This  determination  is  based  upon  the 
fact  that  the  rule  is  technical  and  non- 
substantive, and  merely  reflects  agency 
organization,  practice  and  procedure. 

Executive  Order  12291 

This  rule  is  not  classified  as  a  "rule" 
under  Executive  Order  12291  on  Federal 
Regulation  because  it  is  a  regulation 
relating  to  agency  organization, 
management  or  personnel.  See  section 
1(a)(3). 
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Regulatory  Flexibility  Act 

Becau.^e  no  notice  of  proposed 
rulemaking  is  required  for  this  rule 
under  section  553(b)  of  the  APA.  the 
requirements  of  the  Resulatory 
Flexibih'y  Act  (5  U  S.C.  601)  perldining 
to  rejjulalory  flexibility  analysis  do  not 
apply  to  this  rule.  See  5  U.S.C.  601(2). 

PapefMork  Reduction  Act 

This  final  rule  is  r.'it  subjoct  to  section 
3501(h)  of  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501)  since  it  does  not  contain 
:in>  new  collection  of  inform^ition 
requirement. 

List  of  Subjects  in  29  CFR  Parts  2550  and 
2380 

Kmployee  benefit  plans.  Employee 
Retirement  Income  Security  Act, 
Pension  plans.  Welfare  plans.  Bonding. 

Adoptioa  of  Amendments  of 
Reflations 

For  the  reasons  set  forth  abo\e. 
Chapters  IV  and  XXV  of  Title  29.  Code 
uf  Federal  Regulations,  are  amended  as 
follows: 

CHAPTER  XXV— OFFICE  OF  PENSION 
AND  WELFARE  BENEFIT  PROGRAMS, 
DEPARTMENT  OF  LABOR 

SUBCHAPTER  F— FIDUCIARY 
PESPONSlSiLrTY  UNDER  THE  EINPLOYEE 
RETtR£MENT  INCOME  SECURITY  ACT  OF 
1974 

PART  2550— RULES  AND 
REGULATIONS  FOR  FIDUCIARY 
RESPONSIBIUTY 

1.  The  authority  citation  for  9  2.t50 
continues  to  read  as  follows: 

Authority:  Sec  SOS.  Elmployee  Retirement 
Income  Security  Act  of  1974.  Pub.  L  9i-406. 
88  Stilt.  894  (29  U  SO.  1 J35).  unless  olhprwise 
noted.  Sec  4nib-l  also  isscod  under  »«>c.  Icli. 
Reorganization  Plan  No  4  of  1978  (43  FR 
47713.  Oct.  17.  1978).  effective  December  31. 
1978  (44  KK  lr)ft5.  Jan.  3.  19-9).  3  CFR.  1973 
Comp..  332 

la.  The  heading  for  Chapter  XXV  is 
revised  as  set  out  above. 

§  2550.4 12-1    ( Amended  I 

2.  The  following  references  in  the  first 
sentence  of  paragraph  (a)  of  $  2.S50.412- 
1  are  changed  as  follows: 

from  "Part  464'  to  "Rirt  2580 '; 

from  "Subpart  B  of  Part  465"  to  "Subpart 

F  of  Part  2580": 
from  "Part  485"  to  "Subpart  G  of  Part 

2580". 

3.  The  parenthetical  phrase  "(except 
for  S  464.2  thereof) '  is  deleted  fi^om  the 
first  sentence  of  paragraph  (a). 

4.  The  following  sentence  is  added 
immediately  after  the  Hrst  sentence  of 


paragraph  (a):  "Part  2580  of  Title  29  of 
the  Code  of  Federal  Resulations 
incorporates  material  previously 
designated  as  Subparts  A  through  E  of 
Part  464.  Subpart  B  of  Part  465  and  Part 
485  of  Title  29  of  the  Code  of  Federal 
Re\:ulations" 

SUBCHAPTER  »— TEMPORARY  BONDING 
RULES  UNDER  THE  EMPLOYEE 
RETIREMENT  INCOME  SECURITY  ACT  OF 
1974 

5.  A  new  Subchapter  I.  consisting  of 
Part  2580,  entitled  "Temporary  Bonding 
Rules  Under  the  Employee  Retirement 
Income  Security  Act  of  1974 ',  is  added 
to  Chapter  XXV  of  CFR  Title  29. 

6.  A  new  Part  2580  (redfsignuted  from 
Parts  464,  465.  and  485).  er.titled 
"Temporary  Btinding  Rules",  is  added  to 
the  new  Subchapter  I  of  Chapter  XXV  of 
CFR  Title  29. 

7.  The  materi.d  shown  in  the  table 
br^low  in  Parts  464.  465.  and  485  of 
Chapter  IV  of  CFR  Title  29  is 
redesi^^iiated  as  material  in  Part  2580  of 
Subchapter  I  of  Chapter  XXV  of  CFR 
Title  29.  with  the  new  designations 
specified  in  the  following  table.  The  left- 
hand  column  contains  the  former  section 
designations.  The  right-hand  column 
contains  the  new  section  designations. 
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2t>60  412-6 

4fua               

2',*)  412  7 

4Ma 

2580  412-8 

46410    

4«L1  11 

258C  412-9 
2580  412-10 

4i4i  1»                       ,    ,    ,    ,. 

2580412-11 

464  13      

4«4  14             , ., 

2530412-12 
2580412-13 

4«4  15  .__     

^t^A  14       _ 

2580  412-14 
2580412-15 

464  17 ..         

164  IB                 , 

2560412-18 
2560412-17 

464  19     .          ._       

25<»4i2-18 

464  21       _ 

464  22 

464.23 ^ 

465.15 ., 

465  16 1 

465 1'      __                        _          _  . 

2580412-19 
2S«0  4-.2-;M 
2580  412-21 
2580412-22 
2580  4'.; -23 
2580  412  24 
2580  412-25 

4*^1H             .,,. _....,. - 

258C  412-26 

465  19 , 

4R'i  ?n                                

2680<i2-27 
25CD4'2  28 

4«K>1             

2580  412-29 

AK'.n           

2S804i:-30 

tmn       .. ... , 

25S0412-31 

465  24      

4«il                        

2580  412-32 
2580  4<2-33 

4652 

2M0412-34 

4853                 _  .    . 

2580  4^2-35 

485.4  

2580  4I7O6 

8.  A  Table  of  Contents  is  added  for 
the  new  Part  2580.  reading  as  follows: 


PART  2$8a-TEMPORARY  BONDING 
RULES 

Subpart  A— Crtterla  for  Determining  Who 
Must  B«  Bonded 

Seu 

2580.412-1     Statutory  provisions. 

2.'iH0  412-2     Plans  exempt  from  the  coverag*- 

of  section  13. 
2.')8n.412-3     Plan  administrators,  officers  and 

employees  for  purposes  of  8601100  13. 
25«0  412-4      'Funds  or  other  property"  of  a 

plan. 
2i80.412-5    De'crmininji  when  funds  or 

other  property"  belong  to  ■  plan. 
2.'>80  412-8    Determining  when  "funds  or 

other  property"  are  "handled"  so  as  to 

require  bonding. 

Suiipart  B— Scope  and  Fonn  ot  the  Bond 

25H0.412-7     Slatulory  provision — scope  ol 

the  bond. 
2580.412-8    The  nature  of  the  duties  or 

activities  to  which  the  bonding 

requirement  relates. 
2o80  4)2-9    Meaning  of  fraud  or  dislionesty 
2.W1.412-10    Individual  or  schedule  or 

blnnkct  form  uf  bonds. 

Subpart  C— Amount  of  the  bond 

25«t  412-11     Statutoo  provision. 

2580  412-12     Relationship  of  determining  thr 

amount  of  the  bond  to  "handling". 
2580.412-13    The  meaning  of  "funds"  in 

deti-rniining  the  amcaait  of  the  bond. 
2^80.412-14     Determining  the  amount  of 

funds  "handled"  during  the  priM;eding 

reportips  year. 
2'>rtn.412-15    Procedures  to  be  U8»?d  for 

estimating  the  amount  of  funds  to  be 

"handled  '  during  the  current  reporting 

year  in  those  cases  where  then*  is  no 

prei.edirg  reporting  year. 
2.18O.412-I6    Amount  of  l)ond  required  in 

given  types  of  bonds  or  where  more  than 

one  plan  is  insured  in  the  same  bond. 
2.'i8l).412-17     Bonds  over  $50aOOO 

Subpart  D~Qeneral  Bond  Rules 

2580.412-18     Naming  of  insureds. 
2580.412-19    Term  of  the  bond,  discovery 

period,  other  bond  clauses. 
2580.412-20    Use  of  existing  bonds  separate 

bonds  and  additional  bonding; 

Subpart  E— Qualified  Agents,  Brokers  and 
Surety  Companies  for  the  Placing  of  Bonds 

2580112-21     Corporate  sureties  holding 

grants  of  authority  from  the  Serrvla'V  o( 
the  Treasiuy. 

2.'W0.412-22     Interests  held  in  agents,  brokers 
and  surety  companii»s. 

Sut>part  F— Exemptions 

Bonds  Placed  With  Certain  Reinsuring 
Companies 

2.'>80.412-23     Kxemplion. 

2.iao  412-24    Conditions  of  exemption. 
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Bonds  Placed  with  Underwritera  at  Lloyds, 
London 

2580.412-25    Exemption. 

2580.412-26    Conditions  of  exemption. 

Banking  Institutions  Subject  to  Federal 
Regulation  ^ 

2580.412-27    Exemption. 

2580.412-28    Conditions  of  exemption. 

Savings  and  Loan  Associations  Subject  to 
Federal  Regulations 

2580.412-29    Exemption. 

2580.412-30    Conditions  of  exemption. 

Insurance  Carriers.  Service  and  Other  Similar 
Organizations 

2580.412-31     Exemption. 
2580.412-32    Conditions  of  exemption. 

Subpart  G— Prohit>ition  Against  Bonding  by 
Parties  Interested  in  the  Plan. 

2580.412-33    Introductory  statement. 

2580.412-34    General. 

2580.412-35    Disqualification  of  agents. 

brokers  and  sureties. 
2580.412-36    Application  of  13(c)  to  "party  in 

interest". 

Authority:  Sec.  505,  Pub.  L  93-406,  88  Stat. 
894  (29  U.S.C.  1135).  sec.  412(e),  Pub.  L  93- 
406.  88  Stat.  889  (29  U.S.C.  1112). 

Note.— Sections  2580.412-1  through 
2580.412-36  were  redesignated  from  Parts  464. 
465  and  485  of  Title  29  of  the  Code  of  Federal 
Re}>ulations. 

9.  All  internal  references  in  the  newly 
redesignated  part  are  revised  as 
appropriate  to  reflect  the  new  section 
designations. 


§2580.412-26    [Amended] 

10.  29  CFR  2580.412-26  is  amended  by 
changing  the  name  "Office  of  Labor- 
Management  and  Welfare-Pension 
Reports"  wherever  it  appears  to  read 
"Office  of  Pension  and  Welfare  Benefit 
Programs". 

CHAPTER  IV— OFFICE  OF  LABOR- 
MANAGEMENT  STANDARDS. 
DEPARTMENT  OF  LABOR 

12.  The  title  of  Chapter  IV  of  CFR  Title 
29,  now  reading  "Office  of  Labor- 
Management  Standards  Enforcement. 
Department  of  Labor"  is  changed  to  read 
"Office  of  Labor-Management 
Standards. 

SUBCHAPTER  8— WELFARE  PENSION 
REPORTS 

PARTS  460  THROUGH  486  [REMOVED] 

13.  The  regulations  in  Subchapter  B  of 
Chapter  IV  of  CFR  Title  29  (Parts  460. 
461.  462.  464.  465.  485  and  486]  are 
removed  and  the  Subchapter  and  Part 
headings  relating  thereto  are  vacated. 


Dated:  [une  24. 1985. 
Alan  D.  Lebowitz, 

Acting  Administrator,  Office  of  Pension  and 
Wefare  Programs. 

Ronald ).  St.  Cyr, 

Acting  Assistant  Secretary  for  Labor- 
Management  Standards. 
|FR  Doc.  85-15490  Filed  6-27-85;  8:45  am] 

BILLING  CODE  4510-2»-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2644 

Notice  and  Collection  of  Wittidrawal 
Uablllty;  Adoption  of  Additional 
Interest  Rate 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Notice  and  Collection  of 
Withdrawal  Liability.  That  regulation 
incorporates  by  reference  certain 
interest  rates  published  by  another 
federal  agency.  The  effect  of  this 
amendment  is  to  add  to  the  appendix  of 
that  regulation  a  new  interest  rate  to  be 
effective  from  July  1, 1985.  to  September 
30. 1985. 

EFFECTIVE  DATE:  June  28.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Carter  Foster.  Attorney. 
Multiemployer  Regulations  Group, 
Corporate  Policy  and  Regulations 
Department  (811).  Pension  Benefit 
Guaranty  Corporation.  2020  K  Street, 
NW..  Washington.  D.C.  20006;  202-254- 
4860  (2020-254-8010  for  TTY  and  TDD). 
These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  On  May 
31, 1984,  the  Pension  Benefit  Guaranty 
Corporation  (the  "PBGC")  published  a 
final  regulation  on  Notice  and  Collection 
of  Withdrawal  Liability. 

That  regulation,  codified  at  29  CFR 
Part  2644.  deals  with  the  rate  of  interest 
to  be  charged  by  multiemployer  pension 
plans  on  withdrawal  liability  payments 
that  are  overdue  or  in  default  on  or  after 
July  2. 1984  (the  effective  date  of  the 
regulation),  or  to  be  credited  by  such 
plans  on  overpayments  of  withdrawal 
liability  made  on  or  after  that  date.  The 
regulation  allows  plans  to  set  such  rates, 
subject  to  certain  restrictions.  Where  a 
plan  does  not  set  such  rates.  S  2644.3(b) 
of  the  regulation  provides  that  the  rate 
to  be  charged  or  credited  for  any 
calendar  quarter  is  the  average  quoted 
prime  rate  on  short-term  commercial 
loans  for  the  fifteenth  day  (or  next 


business  day  if  the  fifteenth  day  is  not  a 
business  day)  of  the  month  preceding 
the  beginning  of  the  quarter,  as  reported 
by  the  Board  of  Governors  of  the 
Federal  Reserve  System  in  Statistical 
Release  H.15  ("Selected  Interest  Rates"). 

Since  the  regulation  incorporates  by 
reference  interest  rates  published  in 
Statistical  Release  H.15.  that  release  is 
the  authoritative  source  for  the  rates 
that  are  to  be  applied  under  the 
regulation.  As  a  convenience  to  persons 
using  the  regulation,  however,  the  PBGC 
collects  the  applicable  rates  and 
republishes  them  in  an  appendix  to  Part 
2644.  See  50  FR  12790  (April  1. 1985). 
This  amendment  adds  to  this  appendix  a 
new  interest  rate  of  10  percent,  which 
will  be  effective  from  July  1, 1985  to 
September  30. 1985.  This  rate  is  based 
on  the  prime  rate  in  effect  on  June  17, 
1985.  as  reported  by  the  Federal  Reserve 
in  Statistical  Release  H.15. 

The  appendix  to  29  CFR  Part  2644 
does  not  prescribe  interest  rates  under 
the  regulation;  the  rates  prescribed  by 
the  regulation  are  those  published  in 
Statistical  Release  H.15.  The  appendix 
merely  collects  and  republishes  the 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  the  appendix  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
unnecessary  and  contrary  to  the  public   - 
interest.  For  the  above  reasons,  the 
PBGC  also  believes  that  good  cause 
exists  for  making  this  amendment 
effective  immediately. 

The  PBGC  has  determined  that  this 
amendment  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291. 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more: 
nor  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions;  nor 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  by  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Fart  2644 

Employee  benefit  plans,  Pensions. 

PART  2644— [AMENDED] 

In  consideration  of  the  foregoing. 
Subchapter  F  of  Chapter  XXVI  of  Title 
29.  Code  of  Federal  Regulations,  is 
amended  as  follows; 
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1.  The  authority  citation  for  Part  2644 
continues  to  read  as  follows: 

Authority:  Sees.  4O02(bM3)  and  4219(c).  Pub. 
L  93-406.  as  amended  by  sees.  403(1)  and  104 
(respectively).  Pub.  L  96-»4.  94  Stat.  1208. 
1302  and  1236-1238  (1980)  (29  U.S.C. 
1302(b)(3)  and  1399(c)(6)). 

2.  Appendix  A  is  amended  by  adding 
to  die  end  of  the  table  of  interest  rates 
therein  the  following  new  entry: 


F«m 

To 

CMaot 
quoUlKXi 

07/01/86  

• 

•               • 
Oe/17/BS 

1000 

Effective  Date:  June  28. 1985. 

Issued  at  Washington.  D.C.  on  this  24th 
day  of  lune,  1985. 
David  M.  Walker. 

Acting  Executive  Director.  Pension  Benefit 

Guaranty  Corporation. 

|FR  Doc.  8S-15348  Filed  6-27-85;  B;4S  aKJ 

aiLUNQ  COM  770(-01-« 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

iCG013tS-09) 

Regatta;  Seattle  Seafair  Triathon 

agency:  Coast  Guard.  DOT. 
ACnOfC  Final  rule. 

SUMMARY:  This  regulation  establishes  an 
area  of  controlled  navigation  upon  the 
waters  of  Lake  Washington  on  Sunday. 
July  21. 1985.  This  is  necessary  due  to 
the  number  of  swimmers  participating  In 
the  %  mile  swim  as  part  of  Seattle's 
Seafair  Triathon.  The  Coast  Guard, 
through  this  action,  intends  to  promote 
the  safety  of  spectators  and  participants 
in  this  event. 

EFFECTIVE  DATE:  This  Regulation  is 
effective  on  July  21.  1985. 
FOR  FURTHER  INFORMATION  CONTACT. 
LT  T.  Mitchell.  Chief.  Boating  Standards 
Branch.  Thirteenth  Coast  Guard  District, 
(206)  442  7355. 

SUPPtEMENTARY  INFORMATION:  On  May 
20. 1985.  the  Coast  Guard  published  a 
notice  of  proposed  rule  making  in  the 
Federal  Register  for  these  regulations  (50 
PR  20802).  Inferested  persons  were 
requested  to  submit  comments  and  no 
comments  were  received. 

Drafting  Information 

The  drafters  of  this  regulations  are  LT 
T.  Mitchell,  USCG.  project  officer. 
Thirteenth  Coast  Guard  District  Boating 
Standards  Branch,  and  LCDR  DC.  Beck. 


USCG.  project  attorney.  Thirteenth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Comments 

No  comments  were  received.  Minor 
editorial  changes  were  made  in  the  final 
rule  by  the  drafters  to  improve  the 
overall  clarity  of  the  rule. 

Economic  Assessment  and  Certiflcation 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  Februarj-  26. 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  uimecessary. 
The  regulations  affect  only  spectators 
and  participants  and  applies  to  a  small 
area  of  Lake  Washington,  in  addition,  it 
will  be  in  effect  for  only  a  portion  of  one 
(1)  day — this  day  being  a  Sunday.  There 
is  no  commercial  traffic  in  this  area  of 
the  lake. 

Since  the  impact  of  these  regulations 
is  expected  to  be  minimal  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  iN'avigation  (water). 

Final  Regulations 

PART  100— (AMENDED] 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  148  and 
33  CFR  100.35. 

2.  33  CFR  Part  100  is  amended  by 
adding  section  100.35-1305  to  read  as 
follows: 

$  1 00.35- 130S    Lak*  WasNngton  1965 
S«attl«  SMfatr  Trtett>on. 

(a)  On  July  21, 1985.  this  regulation 
will  be  in  effect  from  6:00  a.m.  until  10:00 
a.m.  or  until  one  half  hour  after  the 
conclusion  of  the  swimming  portion  of 
the  Triathon  race  (whichever  is  later). 

(b)  The  area  where  the  Coast  Guard 
will  restrict  general  navigation  by  this 
regulation  during  the  hours  it  is  in  effect 
is:  The  waters  of  Lake  Washington 
(known  as  Andrews  Bay)  bounded  by 
Bailey  Peninsula,  the  western  shore  of 
L^ke  Washington,  and  bounded  on  the 
North  by  an  East- West  line  drawn 
tangent  to  the  Northern  tip  of  Bailey 
Peninsula. 

(c)  The  Coast  Guard  will  maintain  a 
patrol  consisting  of  active  and  auxiliary 
Coast  Guard  Vessels.  The  Coast  Guard 


patrol  of  this  area  is  under  the  direction 
of  a  designated  Coast  Guard  Patrol 
Commander  (the  "Patrol  Commander"). 
The  Patrol  Commander  is  empowered  to 
control  the  movement  of  vessels  or 
persons  on  or  in  the  designated  waters 
on  adjoiningjwaters  during  the  periods 
this  regulation  is  in  effect. 

(d)  Only  authorized  vessels  or  persons 
may  be  allowed  to  enter  the  area  during 
the  hours  this  regulation  is  in  effect. 

(e)  A  succession  of  sharp,  short 
signals  by  whistle,  siren,  or  horn  from 
vessels  partroUing  the  areas  under  the 
direction  of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Vessels  signaled  shall  stop  and 
shall  comply  with  orders  of  the  patrol 
vessel  personnel;  failure  to  do  so  may 
result  in  expulsion  from  the  area, 
citation  for  failure  to  comply,  or  both. 

Dated:  June  17. 1985. 
R.R.  Garrett 

Captain.  U.S.  Coast  Guard,  Acting 
Commander.  13th  Coast  Guard  District 
(FR  Doc.  85-15606  Filed  6-27-85:  8:45  am] 

WLUNQ  CODE  4S10-14-M 


33  CFR  Part  117 

(CGD3  85-0411 

Drawbridge  Operation  Regulatlona; 
Bronx  River,  NY 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule — revocation. 

SUMMARY:  This  amendment  revokes  the 
regulations  for  the  Westchester  Avenue 
drawbridge,  mile  1.5  at  New  York  City, 
because  the  bridge  has  been  removed 
and  rebuilt  as  a  fixed  bridge.  Notice  and 
public  procedure  have  been  omitted 
from  this  action  because  the  bridge  is  no 
longer  capable  of  being  opened  and 
closed. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  on  June  28, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
William  C  Heming,  Bridge 
Administrator.  Third  Coast  Guard 
District  (212)  668-7994. 
SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  rule  are  William 
C.  Heming,  project  manager,  and  Mary 
Ann  Arisman.  project  attorney. 

This  action  has  no  economic 
consequences.  It  merely  revokes 
regulations  that  are  now  meaningless 
because  they  pertain  to  a  drawbridge 
that  has  been  changed  to  a  fixed  bridge. 
Consequently,  this  action  cannot  be 
considered  to  be  a  major  rule  under 
Executive  Order  12291.  Furthermore,  it 
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has  been  found  to  be  nonsignificant 
under  rtie  Policies  and  Procedures  for 
Simplification.  Analysis,  and  Review  of 
Regulations  (DOT  Order  2100.5  of  5-2- 
00).  and  does  not  warrant  preparation  of 
an  economic  evaluation.  Because  no 
notice  of  proposed  rulemaking  is 
required  under  5  U.S.C.  553,  this  action 
is  exempt  from  the  Regulatory 
Flexibility  Act  (5  U.S.C.  8051b)). 
However,  this  action  will  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges.  I 

Regulatiors  [ 

In  cons. deration  of  the  foregoing.  Part 
117  of  Title  33.  Qxle  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Aulhorily:  33  IKS  C.  499:  49  CFR  1.46;  33 
CFR  1  05-1  (g). 

2.  Section  117.771  is  amended  by 
revising  section  j  117.771(b)  to  read  as 
follows: 

§117.771     Bronx  RNer 

(b)  The  draw  of  the  Conrail  bridge, 
rr.ile  1.6  at  New  York  City,  need  not  be 
opened  for  the  passage  of  vesst  Is.  The 
owners  of  the  bridge  shall  provide  and 
keep  in  good  legible  condition  two 
board  gauges  painted  white  with  black 
figures  not  less  than  nine  inches  high  to 
indicate  the  vertical  clearance  under  the 
closed  draw  at  all  stages  of  the  tide.  The 
gauges  shall  be  so  placed  on  the  bridge 
that  they  are  plainly  visible  to  the 
operators  of  vessels  approaching  the 
bridges  either  up  or  downstream. 

Dated:  jure  20,  19(35. 
PA.  Yost.  J 

Vice  Ailniim.',  l/.S.  Coast  Guard  Common Jer. 
Third  Const  Guard  District. 
jFR  Doc.  85-15B04  Piled  6-27-65:  8:45  am) 

BIUIMG  COW  4910- t4<M 


33  CFR  Part  117 
ICGD3  8S-O40I 


Drawbridge  Operation  Regulations; 
Delaware  River  (Back  Channel),  NJ 

agency:  Coast  Guard,  DOT. 
action:  Final  rule — revocation. 

SUMMARY:  This  amendment  revokes  the 
regulations  for  the  Cities  Service  Co. 
drawbridge,  mile  117.0  between  Petty 
Island  and  Camden.  N).  because  the 


bridge  has  been  converted  to  a  fixed 
bridge.  Notice  and  public  procedure 
have  been  omitted  from  this  action 
because  the  bridge  is  no  longer  capable 
of  being  opened  and  closed. 

EFFSCTIVE  DATE:  This  rule  becomes 
effective  on  June  2a  1985. 

FOR  FURTHER  INFORMATION  CONTACT 

William  C.  Heming,  Bridge 
Administrator,  Third  Coast  Guard 
District.  (212)  668-7994. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  rule  are  William 
C.  Heming,  project  manager,  and  Mary 
Ann  Arisman,  project  attorney. 

This  action  has  no  economic 
consequences.  It  merely  revokes 
regulations  that  are  now  meaningless 
because  they  pertain  to  a  drawbridge 
that  has  been  changed  to  a  fixed  bridge. 
Consequently,  this  action  cannot  be 
considered  to  be  a  major  rule  under 
Executive  Order  12291.  Furthermore,  it 
has  been  found  to  be  nonsignificant 
under  the  Policies  and  Procedures  for 
Simplification.  Analysis,  and  Review  of 
Regulations  (DOT  Order  2100.5  of  5-2- 
80),  and  does  not  warrant  preparation  of 
an  economic  evaluation.  Because  no 
notice  of  proposed  rulemaking  is 
required  under  5  U.S.C.  553,  this  action 
is  e.xempt  from  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)). 
However,  this  action  will  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117. 

Bridges. 

Regulations  ^ 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1  46;  33 
CFR  1.05-l(g). 

§117.717    IRemovedJ 

2.  Section  117.717  is  removed. 
Ddted.  June  20.  1985. 

PA.  Yost. 

Vice  Adniirai.  U.S.  Coast  Guard  Comaiarider. 

Third  Coast  Guard  District. 

[FR  Doc.  85-1  .Sa02  Filed  6-27-85;  8.45  amj 
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33  CFR  Part  117 


ICGD3  84-31] 


Drawbridge  Operation  Regulations; 
Mystic  River,  CT 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  At  the  request  of  Connecticut 
Department  of  Transportation,  the  Coast 
Guard  is  changing  the  regulations 
governing  the  Route  1  Bridge  across 
Mystic  River  at  Mystic,  CT  by  allowing 
only  hourly  openings  at  quarter  past  the 
hour  beginning  at  7:15  a.m.  during  the 
boating  season,  and  by  amending  notice 
requirements  from  November  1  through 
April  30.  This  change  is  being  made 
because  of  early  morning  vehicular 
traffic  congestion  during  the  boating 
season,  and  because  of  minimal 
nighttime  openings  during  the  non- 
boating  season.  This  action  will 
continue  to  relieve  the  bridge  owner  of 
tlie  burden  of  having  a  person 
constantly  available  to  open  the  draw 
and  will  still  provide  for  the  reasonable 
needs  of  navigation. 
EFFECTIVE  DATE:  These  regulations 
become  effective  on  July  29.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Heming,  Bridge 
Administrator.  Third  Coast  Guard 
District,  (212)  CG8-7994. 
SUPPLEMENTARY  INFORMATION:  On 
March  21.  13.j5,  the  Coast  Guard 
published  proposed  rules  (50  FR  11382) 
concerning  this  amendment.  The 
Commander.  Third  Coast  Guard  District, 
also  published  the  proposal  as  a  Public 
Notice  dated  April  1. 1985.  In  each 
notice  inlereited  persons  were  given 
until  May  6, 1985  to  submit  coramenls. 

Drafting  Informatioa 

The  drafters  of  this  notice  are  Lucas 
A.  Dlhopolsky,  project  manager,  and 
Mary  A^nn  Arisman,  project  attorney. 

Discussion  of  Comments 

-Twelve  responses  were  received  on 
the  proposed  p.ile  to  require  the  bridge 
to  allow  hourly  openings  at  quarter  past 
the  hour  beginning  at  7:15  a.m.  rather 
than  8:15  a.m.  from  May  1  through 
October  31:  and  to  require  eight  hours 
notice  for  openings  between  7.15  p.m. 
and  5:15  a.m.  from  November  1  through 
April  30.  One  response  from  another 
federal  agency  indicated  no  objection  to 
the  proposal.  Another  respondent  made 
no  comment  in  favor  or  opposed  to  the 
proposed  regulation  but  merely 
requested  to  be  notified  if  a  public 
hearing  would  be  held.  A  public  hearing 
is  not  required  in  this  case.  Ore  person 
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felt  that  vehicular  traffic  control 
problems  were  more  responsible  for 
traffic  back-ups  than  bridge  openings. 
Three  respondents  expressed  concern 
for  vessel's  safety  when  located 
between  the  two  bridges  (the  other 
being  the  railroad  bridge  at  mile  2.4) 
while  waiting  for  the  Route  1  bridge  to 
open  during  an  advance  notice  period  or 
for  the  quarter  past  the  hour  opening. 
The  proposed  regulations  are  extending 
the  existing  time  period  for  once  hourly 
openings  between  May  1  and  October  31 
by  only  one  hour  (to  begin  at  7:15  a.m. 
versus  8:15  a.m.).  The  existing  regulation 
has  been  i^  effect  since  1965  and.  except 
for  early  morning  vehicular  traffic 
congestion,  has  generally  proven 
satisfactory  to  both  vehicular  and 
marine  traffic.  During  advance  notice 
periods,  vessels  should  experience 
minimal  delays  in  bridge  openings  for 
which  they  have  made  an  appointment. 
Further,  there  is  no  indication  that 
congestion  on  the  waterway  is  greater 
before,  than  after  8:15  a.m.  A  couple  of 
respondents  suggested  elimination  of  the 
hourly  bridge  openings  during  peak 
traffic  periods,  between  7:00  a.m. -8:15 
am.;  4:30  p.m.-5:30  p.m.:  and  12:15  p.m.. 
in  order  to  relieve  vehicular  traffic 
congestion.  The  proposed  regulations 
did  not  include  a  change  of  this  type.  A 
separate  Notice  of  Proposed  Rulemaking 
would  have  to  be  issued  after  review, 
analysis  and  a  determination  that 
sufficient  justification  exists  to  warrant 
said  change.  Seven  of  the  respondents 
cited  the  need  for  passage  through  the 
bridge  for  emergency  and  commercial 
vessels  at  any  time.  Sections  of  the 
existing  regulations,  which  will  not  be 
changed  by  this  rule,  already  require  the 
bridge  to  be  opened  for  certain  vessels 
including  those  state  and  local  vessels 
used  for  public  safety  and  commercial 
vessels.  One  of  these  seven  also  pointed 
out  the  possibility  of  emergency  vehicles 
on  land  being  delayed  because  of  a 
bridge  opening.  Existing  regulations 
provide  than  when  a  draw  tender  is 
informed  by  a  reliable  source  that  an 
emergency  vehicle  is  due  to  cross  the 
draw,  the  draw  tender  shall  take  all 
reasonable  measures  to  have  the  draw 
closed  at  the  time  the  emergency  vehicle 
arrives  at  the  bridge. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034:  February  26. 
1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 


No  vehicular/navigational  conflict  is 
expected  to  occur  because  the 
regulations  for  the  boating  season  will 
only  extend  by  one  hour  regulations 
already  in  effect  most  of  the  day 
Additionally,  the  eight  hours  notice  at 
night.  November  through  April,  would 
not  pose  a  problem  since  there  are  few 
vessel  openings  and  minimal  vehicular 
traffic.  Also  most  of  the  openings 
outside  the  boating  season  can  be 
rescheduled  slightly  to  conform  with 
times  the  bridge  opens  on  signal, 
thereby  avoiding  notice  periods.  Only 
recreational  vessels  will  be  affected  by 
these  regulations  and  only  to  a  minimal 
extent.  Since  the  economic  impact  of 
these  regulations  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Ust  of  Subjects  in  33  CFR  Part  117 
Bridges. 

Regulations 

In  consideration  of  the  foregoing.  Part 
117  df  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.46;  33 
CFR  1.05-l()j|). 

2.  Section  117.211(b)  is  revised  to  read 
as  follows: 

§117.211     IMystiC  Rivttf. 

•  a  •  •  • 

(b)  The  draw  of  the  US  1  bridge,  mile 
2.8  at  Mystic,  shall  open  on  signal,  with 
a  maximum  delay  of  20  minutes;  except: 

(1)  From  May  1  through  October  31 
from  7:15  a.m.  to  7:15  p.m..  the  draw 
need  only  open  hourly  at  quarter  past 
the  hour. 

(2)  From  November  1  through  April  30 
from  7:15  p.m.  to  5:15  a.m..  the  draw 
shall  open  on  signal  upon  eight  hours 
notice. 

«  *  •  «  • 

Dated:  |une  21,  1985. 

Rol>ert  T.  Nelson. 

Captain.  U.S.  Coast  Guard.  Acting 
Commander.  Third  Coast  Guard  District. 

jFR  Doc  B5-15610  Filed  6-27-85:  8:45  am] 
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33  CFR  Part  117 

I CG03  85-421 

Drawbridge  Operation  Regulations; 
Corrections  and  Miscellaneous 
Amendments 

agency:  Coast  Guard.  DOT. 

ACTION:  Final  rule;  correction  and 
miscellaneous  amendments. 


summary:  This  document  corrects  and 
makes  miscellaneous  amendments  to  a 
final  rule  which  reorganized  the  Coast 
Guard  regulations  for  drawbridges 
across  navigable  waters  of  the  United 
States  published  in  the  Federal  Register 
on  Tuesday.  April  24. 1984  (49  FR  17450) 
This  action  is  necessary  to  correct 
typographical  errors,  omission  of  words 
and  phrases,  and  omission  of  previously 
published  regulations.  Certain  of  these 
are  due  to  various  final  rules  published 
in  the  Federal  legister  by  the  Third 
Coast  Guard  District  shortly  before  and 
after  the  final  reorganization  document 
was  published.  This  document  makes  no 
substantive  changes  to  the  omitted 
material. 

EFFECTIVE  DATE:  )une  28, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  C.  Heming.  Bridge 
Administrator.  Third  Coast  Guard 
District  (212)  668-7994. 

SUPPLEMENTARY  INFORMATION:  On  April 
24.  1984,  the  Coast  Guard  published  a 
final  rule  in  the  Federal  Register  (49  FR 
17450)  which  completely  reorganized  33 
CFR  Part  117  containing  requirements 
relating  to  the  use  and  operation  of 
drawbridges  across  the  navigable 
waters  of  the  United  States.  The 
revision  was  designed  to  simplify  the 
use  of  these  regulations  by  grouping  all 
of  the  general  rules  into  a  single  subpart 
and  by  arranging  the  provisions 
pertaining  to  individual  drawbridges 
alphabetically  by  state  and  waterway. 
Since  publication,  various  persons  have 
pointed  out  errors  in  and  material 
omitted  from  the  revisions.  Three 
documents  have  been  published  which 
corrected  some  of  these  errors  and 
omissions  (49  FR  26721,  |une  29. 1984:  49 
FR  37381,  September  24. 1984;  and  49  FR 
43457,  October  29. 1984).  Additional 
corrections  are  contained  in  this 
document. 

Drafting  Information 

The  principal  persons  involved  in  _ 
drafting  this  document  are  William  C. 
Heming.  project  manager,  and  Mary  Ann 
Arisman,  project  attorney. 
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Discussion  of  Amendments 

Nune  of  the  anierMlments  in  this  rule 
maku  substantive  changes  not  already 
contained  in  existing  Coast  Guard 
regulations.  This  rule  merely 
incorporates  the  material  omitliid.  as 
we  1  as  corrects  certain  errors,  without 
chanjje  other  than  for  organization  and 
formatting  purposes.  The  sections 
affected  and  the  reasons  for  amending 
them  are  listed  below: 

Sections  117.205. 117.207(b), 
117.213(b).  117.219, 117.237, 117.723(a) 
li;.734.  117  734-1,  117.739.  and  117.903 
are  added  or  amendod  to  include 
material  found  in  the  Code  of  Fedeial 
Regulations  which  was  inadvertently 
omitted  from  the  April  24.  1984  revision 
and  sabsequcnt  corrections  or  to  clarify 
ambiguous  language  in  the  revision. 

Sections  117.723(c),  1 17.738  and 
117.795  are  removed  or  revised  to 
conform  to  the  fonrtat  vsed  throughout 
Part  117.         ^  I 

Section  117.231(a|  is  removed  because 
the  bridge  referred  to  has  been  removed 
and  the  regulation  lf^.is  previously 
deleted. 

Section  117.733  ia  ampnded  to  correct 
errors  in  paragraph  designation  due  to 
multiple  amendments  which  appeared  in 
the  Federal  Register  shortly  before  or 
after  the  correction  document  of 
October  29. 1984  (48  VH  43457). 

Sections  117.217. 117.777(a),  and 
117.791(e)(1)  are  amended  to  correct 
spelling  errors  and  names  of  bridge  and 
bridge  owners  to  properly  identify  the 
bridge  and  location. 

This  rulemaking  action  is  purely 
administrative  in  nature  and  merely 
corrects  typogiaphlcal  errors,  and 
incorporates  without  substantive  change 
existing  regulations  omitted  from  the 
Pirt  117  reorganirartion.  Therefore,  the 
Co.tst  Guard  finds  that  notice  and  public 
procedure  thereon  are  unnecessary  and 
that  they  rule  may  be  made  effective  in 
less  tttan  30  days  under  5  U.S.C.  553(d). 

List  of  Subjects  in  t3  CFR  Part  117 

Bridges. 

keg;<latJons 

In  consid.';ration 
117  of  Title  33.  Code  of  Federal 
Kegulafions.  is  amended  as  follows: 

PART  117— nnAWBRIDGE 
OPERATION  RLGULATIONS 

1.  The  authority  titation  for  Part  117 
continues  to  read  As  follow: 

Authoritj".  33  U.S.G.  AQ».  49  CHI  1.4P,  33 
CFRl05-l(g). 

2.  Section  117.20B  is  revised  to  read  as 
follows: 


of  the  foregoing.  Part 


§117.205    Connecticut  River.         i 

(a)  The  draws  of  the  Amtrak  Oldv 
Saybrook — Old  Lyuie  Bridge,  mile  3.4, 
and  the  Conrail  Middletown  Bridge,  mile 
32.0,  shall  open  on  signal: 

(1)  For  commercial  vessels  except  as 
described  below: 

(i)'Amtrak  Bridge,  mile  3.4,  when  a 
westbound  train  scheduled  to  cross  the 
bridge  without  stopping  has  passed  Old 
Lyme  and  Blackball  Station,  or  an 
eastbound  train  has  passed  Saybrook 
junction  Station,  and  is  in  motion 
toward  the  bridge,  the  draw  shall  be 
opened  as  soon  as  the  train  has  crossed 
the  bridge. 

(ii)  Conrail  Middletown  Bridge,  mile 
32.0,  when  a  westbound  train  scheduled 
to  cross  the  bridge  without  stoppiiig  has 
passed  Portland  Station,  or  an 
ejstbound  train  has  passed  Middletown 
Station,  and  is  in  motion  toward  the 
bridge,  the  draw  shall  be  opened  as 
soon  as  the  train  has  crossed  the  bridge. 

(2)  For  all  other  vessels  which  cannot 
pass  the  closed  bridges  the  draws  shall 
be  opened  as  soon  as  practicable,  but  in 
no  case  shad  the  delay  be  more  than  20 
minutes  from  the  time  of  request. 

(b)  All  openings  of  the  draws  shall 
afford  full  horizontal  and  vertical 
clearance,  regardless  of  the  size  or 
requirements  of  the  passing  vessel. 

3.  By  revising  5  n7.207(b)f2)  to  read 
as  follows: 

§117.207     Houaatonic  RivM. 

(b)  *  •  * 

(2)  A  delay  in  opening  the  draw  shall 
not  exceed  20  minutes  for  the  passage  of 
approaching  trains  from  the  time  of  the 
r(!q;i;st. 

4.  By  revising  §  117.213(b)  to  read  as 
follows: 

§  1 17.213    New  Hsvcn  Harbor,  Quinnipiac 

and  Mi!l  Rivers. 

•         »         •         •         • 

(b)  Public  vessels  of  the  United  States, 
state  or  local  vessels  used  for  public 
safety,  commercial  vessels  and  vessels 
in  distress,  shall  notify  the  operator  of 
theTomlinson  and  the  F^rry  Sireet 
bridges  and  shall  be  passed  through 
each  of  the  bridges  listed  in  this  section 
as  socn  as  possible  at  anytime. 


§117.217    [Corrected] 

5.  By  coiTecting  "Conrail  bridge,"  in 
§  117.217(b)  to  read  "Metro-North 
"WAIJC"  bridge." 

6.  By  revising  5  117.219  to  read  as 
follows: 

§  1 1 7.2 1 9    Pequ  onnock  Rtver. 

(a)  Public  vessels  of  the  United  States 
and  vessels  in  distress  shall  be  passed 


through  the  draw  of  each  bridge  as  soon 
as  possible. 

(b)  Thedniw  of  the  Stratford  Avenue 
Bridge,  mile  0.1  at  Bridgeport,  shall  open 
on  signal;  except  that,  the  draw  need  not" 
open  for  passage  of  vessels  f:om  645 
a.m.  to  7.15  a.m  and  7:45  a.m.  to  8:15 
a.m.,  11:45  a.m.  to  1:15  p.m.  and  4:30  p.m. 
to  6:10  p.m.  The  opening  signal  is  one 
prolonged  blast  followed  by  one  short 
blast. 

(c)  The  draw  of  the  Metro-r^oi'th 
"PECK"  bridge,  mile  0.3  at  Bridgeport, 
shall  open  on  the  signal  of  three  blasts 
as  follows: 

(1)  From  5:45  a.m.  to  9  p.m.  except 
(i)  From  Monday  through  Friday, 

excluding  holidays  or  emergencies,  the 
draw  need  not  be  opened  from  6:45  a.m. 
to  7:15  a.m.,  7:45  a.m.  to  8:15  a.m.,  and 
4:30  p.m.  to  6:10  p.m. 

(ii)  From  Monday  liirough  Friday, 
excluding  holidays  or  emergencies,  the 
draws  needjiot  be  opened  rr.ore  than 
once  during  the  periods  545  a.m.  to  l>:45 
a.m..  7:15  a.m.  to  7:45  a.m.,  8:15  a.m.  to  9 
a.m.,  and  6:10  p.m.  to  6:15  p.m. 

(2)  From  9  a.m.  to  5:45  a.m..  the  draws 
shall  open  on  signal  if  at  least  eight 
hours  notice  is  given. 

(3)  The  draw  need  not  open  on  signal 
if  a  train  is  approaching  so  closely  that 
it  may  not  be  safely  stopped;  however, 
the  delay  in  opening  the  draw  shall  not 
exceed  7  minutes  from  lime  of  the 

(d)  The  draw  of  the  Congress  Street 
Bridge,  mile  0.4  at  Bridgeport,  shall  open 
on  signal  as  follows: 

(1)  From  8  a.m.  to  9  p.m.;  except  that 
the  draw  need  not  open  for  the  passage 
of  o'her  than  commercial  vessels  from 
11:45  a.m.  to  1:15  p.m.  and  for  all  vessels 
from  4:30  p.rr,.  to  6:10  p.m. 

(2)  From  9  p-m.  to  8  a.m.,  if  at  least 
eight  hjurs  notice  is  given;  except  that 
the  draw  need  not  open  for  the  passage 
of  vjsjols  from  6:45  a.m.  to  7:15  a.m.; 
and  from  7:45  a.m.  to  8  a.m. 

(3j  The  opening  signal  is  two 
prolonged  blasts  followaj  by  two  short 
blasts. 

(e)  The  draw  of  the  East  Washington 
Street  bridge  mile  0.6,  shall  open  on  the 
signal  of  one  prolonged  blast  {oilowed 
by  two  short  blasts  if  at  least  24  hours 
notice  is  given. 

(f)  The  draw  of  the  Grand  Street 
bridge  mile  0.9  at  Bridgeport  need  not  be 
opened  for  the  passage  of  vessels. 
However,  the  draw  shall  be  returned  to 
operable  condition  within  12  months 
after  notification  by  the  District 
Commander  to  do  so. 
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§117^1    lAnwndsdl 

7.  By  removing  S  117.231(a)  and 
removing  the  designation  of  paragraph 
(b). 

8.  By  revising  $  117.237(a)  to  read  as 
f(>lli)WS: 

$  11 7.237    Christina  Rtvar . 

(a)  The  owners  of  the  bridges  oh  this 
waterway: 

(1)  Shall  provide  and  keep  in  good 
legible  condition  two  board  gages 
painted  white  with  black  figures  not  less 
than  six  inches  high  to  indicate  the 
vertical  clearance  under  the  closed  draw 
at  all  stages  of  the  tide.  The  gages  shall 
be  so  placed  on  the  bridges  that  they  are 
plainly  visible  to  the  operator  of  each 
vessel  approaching  the  bridge  either  up 
or  downstream. 

(2)  Shall  open  on  signal  except  that 
the  draw  of  a  railroad  bridge  need  not 
be  opened  when  a  train  is  in  the  bridge 
block,  approaching  the  bridge,  or  within 
5  minutes  of  the  passage  of  a  passenger 
train:  but  in  no  event  shall  the  opening 
of  the  draw  be  delayed  more  than  10 
minutes. 

•  •  •  •  • 

9.  By  removing  §  117.723(c)  in  its 

€  ntirety  and  adding  S  117.723(a)(6)  to 
read  as  follows: 

§  117.723    Hackensack  River. 

(a)*   *   • 

(6)  Trains  and  locomotives  shall  be 
controlled  so  that  any  delay  in  opening 
the  d.'-aw  span  shall  not  exceed  five 
minutes  except  as  provided  in  paragraph 
(.i)(l)  of  this  section.  However,  if  a  train 
moving  toward  the  bridge  has  crossed 
the  home  signal  for  the  bridge  before  the 
signal  requesting  opening  of  the  bridge 
is  given,  the  train  may  continue  across 
the  bridge  and  must  clear  the  bridge 
interlocks  before  stopping. 

10.  By  revising  $  117.733  to  read  as 
fullovvs: 

$  117.733    New  Jersey  Intraccastal 
Waterway. 

(a)  The  following  requirements  apply 
to  all  bridges  listed  in  this  section: 

(1)  Except  as  otherwise  provided  in 
this  section,  these  bridges  need  not  stay 
open  for  more  than  10  minutes  for  the 
passage  of  vessels  nor  need  they  stay 
closed  for  more  than  10  minutes  for  the 
passage  of  land  traffic. 

(2)  The  owners  of  these  bridges  shall 
provide  and  keep  in  good  legible 
condition  two  board  gages  painted 
white  with  black  figures  not  less  than 
six  inches  high  to  indicate  the  vertical 
clearance  under  the  closed  draw  at  all 
stages  of  the  tide.  The  gages  shall  be  so 
placed  on  the  bridge  that  they  are 
plainly  visible  to  operators  of  vessels 


approaching  the  bridge  either  up  or 
downstream. 

(b)  The  draw  of  the  Route  35  bridge, 
mile  1.1  (Manasquan  River)  at  Brielle 
shall  open  on  signal:  except  that,  from 
Memorial  Day  through  Labor  Day  on 
Saturdays.  Sundays,  and  Federal 
holidays  from  10  a.m.  to  8  p.m..  the  draw 
need  only  open  on  the  hour  and  half 
hour.  The  draw  shall  open  at  all  times  as 
soon  as  possible  for  passage  of  a  public 
vessel  of  the  United  States  or  for  a 
vessel  in  distress. 

(c)  The  draw  of  the  County  Route  528 
bridge  across  Barnegat  Bay.  mile  6.3  at 
Manloloking  shall  open  on  signal: 
except  that  on  Saturday.  Sunday,  and 
Federal  holidays  from  Memorial  Day 
through  Labor  Day  from  9  a.m.  to  6  p.m.. 
the  draw  need  be  opened  only  on  the 
hour,  twenty  minutes  after  the  hour,  and 
forty  minutes  after  the  hour.  The  draw 
shall  open  at  all  times  as  soon  as 
possible  for  a  public  vessel  of  the  United 
States,  a  vessel  in  distress  or  for  a 
vessel  with  tow. 

(d)  The  draw  of  the  S37  bridge  across 
Bamegat  Bay.  mile  14.1  at  Seaside 
Heights,  shall  open  on  signal  except  as 
follows: 

(1)  From  December  1  through  March 
31  from  11  p.m.  to  7  a.m..  the  draw  need 
not  be  opened. 

(2)  From  Memorial  Day  through  Labor 
Day  from  10  a.m.  to  2  p.m.  Saturdays. 
Sundays,  and  Federal  holidays,  the 
draw  need  only  be  opened  on  the  hour 
and  half  hour,  except  that  it  shall  open 
at  any  time  for  the  passage  of  vessels 
with  tows. 

(e)  The  draws  of  the  New  jersey 
Transit  Rail  Operations  railroad  bridge 
across  Beach  Thorofare.  mile  68.9  at 
Atlantic  City,  shall  open  on  signal  from 
11  p.m.  to  6  a.m.  From  6  a.m.  to  11  p.m.. 
the  draw  shall  open  on  signal  from  20 
minutes  to  30  minutes  after  each  hour 
and  remain  open  for  all  awaiting 
vessels. 

(f)  The  draw  of  the  Albany  Avenue 
(US40-322)  bridge  across  Inside 
Thorofare.  mile  70.0  at  Atlantic  City, 
shall  open  on  signal,  except  that  from 
June  1  through  September  30  from  9  a.m. 
to  4  p.m.  and  from  6  p  m.  to  9  p.m..  the 
draw  shall  open  on  signal  only  on  the 
hour  and  half  hour  a;id  from  4  p.m.  to  6 
p.m..  the  draw  need  not  be  opened. 

(g)  The  draw  of  the  Dorset  Avenue 
bridge  across  Inside  Thorofare,  mile  71.2 
at  Ventnor  City,  shall  open  on  signal; 
except  that,  from  June  1  through 
September  30.  from  9:15  a.m.  to  9:15  p  m.. 
the  draw  need  be  opened  only  on  the 
quarter  and  three-quarter  hours.  Public 
vessels  of  the  United  States  and  vessels 
in  distress  shall  be  passed  at  any  time. 

(h)  The  draw  of  the  Route  52  (Ninth 
Street)  bridge,  mile  80.4  at  Ocean  City. 


shall  open  on  signal;  except  that,  from 
Memorial  Day  through  Labor  Day  from 
11  a.m.  to  5  p.m.  on  Saturdays.  Sundays, 
and  Federal  holidays,  the  draw  need  be 
opened  only  on  the  hour  and  half  hour. 
Public  vessels  of  the  United  States, 
vessels  with  another  vessel  in  tow,  and 
vessels  in  distress  shall  be  passed  at 
any  time. 

(i)  The  draw  of  the  Stone  Harbor 
Boulevard  Bridge  across  Great  Channel, 
mile  102.0  at  Stone  Harbor,  shall  open 
on  signal  except: 

(1)  From  October  1  through  March  31 
from  10  p.m.  to  6  a.m.  the  draw  need 
only  open  if  at  least  eight  hours  notice  is 
given. 

(2)  From  Memorial  Day  through  Labor 
Day.  from  8  a.m.  to  6  p.m.  on  Saturday, 
Sunday  and  holidays,  the  draw  need 
open  only  for  waiting  vessels  on  the 
hour.  20  minutes  after  the  hour,  and  20 
minutes  before  the  hour. 

(3)  The  draw  shall  be  opened  at  all 
times  as  soon  as  possible  for  a  vessel 
with  a  tow.  a  public  vessel  of  the  United 
States  or  a  vessel  in  distress. 

(j)  The  draw  of  the  Cape  May  County 
Bridge  Commission  bridge,  mile  104.0 
between  Stone  Harbor  and  Nummy 
Island,  shall  open  on  signal  from  May  15 
through  October  15  from  6  a.m.  to  10 
p.m..  and  from  10  p.m.  to  6  a.m.  if  at 
least  four  hours  notice  is  given.  From 
October  16  through  May  14.  the  draw 
shall  open  on  signal  if  at  least  24  hours 
notice  is  given.  Public  vessels  of  the 
United  States  shall  be  passed  as  soon  as 
possible  at  any  time. 

11.  By  adding  S  117.734  to  read  as 
follows: 

§  1 1 7.734    Navesink  River  (Swimming 
River). 

The  owners  of  all  bridges  over  the 
waterway  shall  provide  and  keep  in 
good  legible  condition  two  broad  gages 
painted  white  with  black  figures  not  less 
than  eight  inches  high  to  indicate  the 
vertical  clearance  under  the  closed  draw 
at  all  stages  of  the  tide.  The  gages  shall 
be  so  placed  on  the  bridge  that  they  are 
plainly  visible  to  operators  of  vessels 
approaching  the  bridge  either  up  or 
downstream. 

12.  By  redesignating  §  117.735  as 

5  117.736  and  by  adding  a  new  $  117.735 
to  read  as  follows: 

§117.735    Newark  Bay. 

The  following  requirements  apply  to 
all  bridges  across  this  waterway: 

(a)  Public  vessels  of  the  United  States, 
state  or  local  vessels  used  for  public 
service,  and  vessels  in  distress  shall  be 
passed  through  the  draw  without  delay. 
The  opening  signal  from  these  vessels  is 
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four  or  more  short  blasts  of  a  whistle  or 
horn  or  a  radio  request. 

(b)  The  owners  of  these  bridges  shall 
provide  and  keep  in  good  legible 
condition  two  board  gages  painted 
white  with  black  figures  not  less  than  12 
inches  high  to  indicate  the  vertical 
clearance  under  the  closed  draw  at  all 
stages  of  the  tide.  The  gages  shall  be  so 
placed  on  the  bridge  that  they  are 
plainly  visible  to  operators  of  vessels 
approaching  the  bridge  either  up  or 
downstream. 

(c)  Trains  and  luoomotives  shall  be 
controlled  so  that  any  delay  in  opening 
the  draw  span  shall  not  exceed  five 
minutes.  However,  if  a  train  moving 
toward  the  bridge  has  crossed  the  home 
signal  for  the  bridge  before  the  signal 
requesting  opening  of  the  bridge  is 
given,  the  train  may  continue  across  the 
bridge  and  must  clear  the  bridge 
interloc'o-s  before  stopping. 

13  B>  adding  §  117.738  to  read  as 
follows: 

§117.738    Overpeck  Cr«ek. 

(a)  The  draws  of  the  Conrail  and  the 
New  York,  Susquehanna  and  Western 
railroad  bridges,  mile  0.0  both  at 
Ridgefield  Park,  NJ.  operate  as  follows: 

(1)  The  draws  shall  open  on  signal  if 
at  least  24  hours  notice  is  given. 

(2)  Public  vessels  of  the  United  States, 
state  or  local  vessels  used  for  public 
safety,  and  vessels  in  distress  shall  be 
passed  through  the  draw  of  each  biidge 
as  soon  as  possible. 

|3)  The  owners  of  these  bridges  shall 
provide  and  keep  in  good  legible 
condition  two  boad  gages  painted  white 
with  black  figures  not  less  than  12 
inches  high  to  indicate  the  vertical 
clearance  under  the  closed  draw  at  all 
stages  of  the  tide.  The  gages  shall  be  so 
placed  on  the  bridge  that  they  are 
plainly  visible  to  operators  of  vessels 
approaching  the  bridge  either  up  or 
downstream. 

(b)  Trains  and  locomotives  shall  be 
controlled  so  that  any  delay  in  opening 
the  draw  span  shall  not  exceed  five 
minutes.  However,  if  a  train  moving 
toward  the  bridge  has  crossed  the  home 
signal  for  the  bridge  before  the  signal 
requesting  opening  of  the  bridge  is 
given,  the  train  may  continue  across  the 
bridge  and  must  clear  the  bridge 
interlocks  before  stopping. 

14.  By  revising  §  117.739  to  read  as 
follows: 


§117.739    Passaic  River. 

(a)  The  following  requirements  apply 
to  all  bridges  across  the  Passaic  River: 

(1)  Public  vessels  of  the  United  States, 
state  or  local  vessels  used  for  public 
service,  and  vessels  in  distress  shall  be 
passed  through  the  draw  of  each  bridge 


as  soon  as  possible  without  delay  at  any 
time.  The  opening  signal  from  these 
vessels  is  four  or  more  short  blasts  of  a 
whistle  or  horn  or  a  radio  request. 

(2)  The  owners  of  these  bridges  shall 
provide  and  keep  in  good  legible 
condition  two  board  gages  painted 
white  with  black  figures  not  less  than  12 
inches  high  to  indicate  the  vertical 
clearance  under  the  closed  draw  at  all 
stages  of  the  tide.  The  gages  shall  be  so 
placed  on  the  bridge  that  they  are 
plainly  visible  to  operators  of  vessels 
approaching  the  bridge  either  up  or 
downstream. 

(3)  Trains  and  locomotives  shall  be 
controlled  so  that  any  delay  in  opening 
the  draw  span  shall  not  exceed  five 
minutes  except  as  provided  in  paragraph 
(c)  of  this  section.  However,  if  a  train 
moving  toward  the  bridge  has  crossed 
the  home  signal  for  the  bridge  before  the 
signal  requestirvg  opening  of  the  bridge 

is  given,  the  train  may  continii?  across 
the  bridge  and  must  clear  the  bridge 
interlocks  before  stopping. 

(4)  Except  as  provided  in  paragraph 
(b)  through  (m)  of  this  section  the  draws 
shall  open  on  signal. 

(b)  The  draw  of  the  Jackson  Street 
Bridge,  mile  4.6,  at  Harrison,  shall  open 
on  signal;  except  that,  notice  must  be 
given  before  2:30  a.m.  for  openings 
between  3  a.m.  and  8:30  a.m.  and  before 
2:30  p.m.  for  openings  between  4:30  p.m. 
and  7:00  p.m. 

(c)  The  draw  of  Amtrak's  Dock  bridge, 
mile  5.0  at  Harrison,  need  not  be  opened 
from  7:20  a.m.  to  9:20  a.m.  and  4:30  p.m. 
to  6:50  p.m.  Monday  through  Friday 
except  Federal  holidays.  At  all  other 
limes,  an  opening  may  be  delayed  no 
more  than  10  minutes,  unless  the  draw 
tender  and  the  vessel  operator, 
communicating  by  radiotelephone,  agree 
to  a  longer  delay. 

(d)  The  draw  of  the  Bridge  Street 
Bridge,  mile  5.6  at  Harrison,  shall  open 
on  signal  except  that,  notice  must  be 
given  before  2:30  a.m.  for  openings 
between  3  a.m.  and  8:30  a.m.  and  before 
2:30  p.m.  for  openings  between  4:30  p.m. 
and  7:00  p.m. 

(e)  The  draw  of  New  Jersey  Rail 
Operations  Morristown  Line  bridge,  mile 
5.8  at  Harrison,  need  not  be  opened  from 
7:23  a.m.  to  9  a.m.  and  4:30  p.m.  to  6:50 
p.m.  Monday  through  Friday  except 
Federal  holidays. 

(f)  The  draw  of  the  Route  280  {Stickel 
Memorial)  bridge,  mile  5.8  at  Harrison, 
shall  open  on  signal  if  at  least  eight 
hours  notice  is  given.  In  an  emergency, 
the  draw  shall  open  as  soon  as  possible 
but  not  more  than  two  hours  after  the 
opening  request. 

(g)  The  draw  of  the  Clay  Street  Bridge, 
mile  6.0  at  Harrison,  shall  open  on  signal 
except  that,  notice  must  be  given  before 


2:30  a.m.  for  openings  between  3  a.m. 
and  8:30  a.m.  and  before  2:30  p.m.  for 
openings  between  4:30  p.m.  and  7:00 
p.m. 

(h)  The  draw  of  the  New  Jersey 
Transit  Rail  Operations  bridge  (West 
Arlington),  mile  8  0  at  Kearney,  shall 
open  on  signal  from  7  a.m.  to  11  p.m.  if 
at  least  eight  hours  notice  is  given.  From 
11  p.m.  to  7  a.m.,  the  draw  need  not  be 
opened. 

(i)  The  draw  of  the  Avondale  Bridge, 
mile  10.7  at  Lyndhurst,  shall  open  on 
signal  except  that,  notice  must  be  given 
before  2:30  a.m.  for  openings  between  3 
a.m.  and  8:30  a.m.  and  before  2:30  p.m. 
for  openings  between  4:30  p.m.  and  7:00 
p.m. 

(j)  The  draw  of  the  New  Jersey  Transit 
Rail  Operations  bridge,  mile  11.7  at 
Lyndhurst,  shall  open  on  signal  from  8 
a.m.  to  4  p.m.  if  at  least  six  hours  notice 
is  given.  Frdhi  4  p.m.  to  8  a.m.,  the  draw 
need  not  be  opened. 

(k)  The  draw  of  the  Route  3  bridge, 
mile  11.8  at  Rutherford,  shall  open  on 
signal  if  at  least  six  hours  notice  is 
given. 

(1)  The  draw  of  the  Union  Avenue 
bridge,  mile  13.2  at  Wallington.  shall 
open  on  signal;  except  that,  from 
'midnight  to  8  a.m.,  the  draw  shall  open 
on  signal  if  at  least  eight  hours  notice  is 
given. 

(m)  The  draw  of  the  following  bridges 
need  not  be  opened  for  the  passage  of 
vessels:  ^ 

(1)  Gregory  Avenue  bridge,  milt  14.0 
at  Wallington. 

(2)  Second  Street  bridge,  mile  14.7  at 
Wallington. 

(3)  West  Eighth  Street  bridge,  mile  15.3 
at  Garfield. 

§117.777    [Corrected] 

15.  By  correcting  "The  draw  of  the 
Long  Island  Railroad  bridge,  mile  1.1  at 
New  York  City,"  in  §  117.777(a)  to  read 
"The  draws  of  the  Long  Island  Railroad 
bridges,  mile  1.1  both  at  New  York 
City." 

§117.191    (Corrected] 

16.  By  correcting  "before  4:30  p.m.  to 
the  time"  in  §  H7.791('e)(l)  to  read 
"before  4:30  p.m.  of  the  time." 

17.  By  revising  §  117.795  to  read  as 
follows: 

§117.795    Jamaica  Bay  and  Connecting 
Waterways. 

(a)  The  draw  of  the  Marine  Parkway 
bridge,  mile  3.0  over  Rockaway  Inlet, 
shall  open  on  signal  Monday  through 
Friday  from  8  a.m.  to  4  p.m.  At  all  other 
times,  the  draw  shall  open  on  signal  if  at 
least  eight  hours  notice  is  given; 
however,  the  draw  shall  open  on  signal 
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if  at  least  a  one  hour  notice  is  given  for 
the  passage  of  U.S.  Navy  or  National 
Oceanic  and  Atmospheric 
Administration  vessels. 

(b)  The  draws  of  the  New  York  City 
highway  bridge,  mile  0.8  across  Mill 
Basin  on  Belt  Parkway,  need  not  be 
opened  for  the  passage  of  vessels  from 
noon  to  9  p.m.  on  Sundays  from  May  15 
to  September  30.  and  on  Memorial  Day. 
Independence  Day,  and  Labor  Day. 
However,  on  these  days,  from  two  hours 
before  to  one  hour  after  predicted  high 
tide,  the  draw  shall  open  on  signal.  For 
the  purpose  of  this  section,  predicted 
high  tide  occurs  15  minutes  later  than 
that  predicted  for  Sandy  Flook,  as  given 
m  the  tide  tables  published  by  the 
National  Oceanic  and  Atmospheric 
Administration.  At  all  times,  public 
vessels  of  the  United  States  and  state  or 
local  vessels  used  for  public  safety  shall 
be  passed  as  soon  as  possible. 

(c|  The  draws  of  the  New  York  City 
Cross  Bay  Boulevard  bridge,  mile  100. 
and  the  New  York  City  Transit 
Authority  bridge,  mile  10.6  both  across 
the  North  Channel  at  Hamilton'Beach. 
need  not  be  opened  for  the  passage  of 
vessels. 

18.  By  revising  S  117.903  to  read  as 
follows: 

§117.903    Darby  CfMk. 

(ii)  Ihe  owners  of  the  bridges  on  this 
waterway  shall  provide  and  keep  in 
good  legible  condition  two  board  gages 
painted  white  with  black  figures,  nine 
inches  high  to  indicate  the  vertical 
clearance  under  the  closed  draw  at  all 
stages  of  the  tide.  The  gages  shall  be  so 
plnced  on  the  bridge  that  they  are 
plainly  visible  to  operators  of  vessels 
approaching  the  bridge  either  up  or 
downstream. 

(b)  The  draw  of  the  Conrail  railroad 
bridge,  mile  0.3.  and  the  Reading 
railroad  bridge,  mile  0.3  both  at 
Easington.  shall  operate  as  follows; 

(1)  From  May  15  through  October  15; 

(i)  From  11  p.m.  to  7  a.m.,  the  draw 
need  not  be  opened  for  the  passage  of 
\essels. 

(ii)  Between  7  a.m.  and  11  p.m..  the 
draw  shall  open  on  signal  at  7:15  a.m.. 
10:30  a.m..  1  p.m..  3  p.m..  7:30  p.m..  and 
lOJO  p.m.  and  at  all  other  times  during 
these  hours,  if  an  opening  will  not 
unduly  delay  railroad  operations. 

[2]  From  October  16  through  May  14. 
the  draws  shall  open  on  signal  if  at  least 
21  hours  notice  is  given. 

(3)  Any  vessel  which  has  passed 
through  one  of  these  bridges  shall  be 
passed  through  the  draw  of  the  other 
bridge  without  delay.  When  open  for  the 
passage  of  any  vessel,  these  bridges 
shall  remain  open  sufficiently  long  to 


permit  the  passage  through  both  bridges 
of  all  vessels  waiting  to  pass. 

(4)  The  draws  shall  open  as  soon  as 
possible  for  an  emergency  or  vessel  in 
distress. 

Dated:  June  21.  1985 
Roltert  T.  N«Imni. 
Captain.  U.S.  Coast  Guard.  .Acting 
Commander.  Third  Coast  Guard  District. 
(FR  Doc.  85-15605  Filed  6-27-85;  8:45  am) 
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37  CFR  Pert  211 
(Docket  RMM-6A I 

Mask  Wortt  Protection;  Implementation 
of  the  Semiconductor  Chip  Protection 
Act  of  1964 

agency:  Copyright  Office.  Library  of 

Congress. 

ACTION:  Final  regulations. 

summany:  The  Copyright  Office  of  the 
Congress  is  issuing  final  regulations 
establishing  a  new  Part  211  to  37  CFR 
Ch.  II.  These  regulations  implement 
certain  provisions  of  the  Semiconductor 
Chip  Protection  Act  of  1984.  Pub.  L.  98- 
620  (Nov.  8. 19841.  The  Act  establishes  a 
registration  system  for  mask  works  to  be 
administered  by  the  Copyright  Office 
and  authorizes  the  Office  to  establish 
regulations  in  several  cases,  including 
the  registration  of  claims  of  protection  in 
mask  works,  the  recordation  in  the 
Copyright  Office  of  documents 
pertaining  to  mask  works  and  the  mask 
work  notice  Part  211  of  37  CFR  Chapter 
II  sets  forth  specific  requirements  for 
filing  applications  for  registration  of 
mask  work  claims  and  for  the 
recordation  of  documents.  The 
regulations  also  provide  examples  of 
methods  of  affixation  and  placement  of 
the  mask  work  notice.  Portions  of 
interim  rules  published  Januarj'  3. 1985 
at  50  FR  263  are  herein  modified 
EFFECTIVE  DATE:  June  28.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Schradcr.  General  Counsel.  U.S. 
Copvright  Office,  Librar>'  of  Congress. 
Washington.  DC.  20559  (202)  287-8380. 
SUPPLEMENTARY  INFORMATION:  On 
November  a  1984.  the  President  signed 
into  law  the  Semiconductor  Chip 
Protection  Act  of  1984.  Pub.  L.  98-620 
The  Act  creates  a  new  form  of 
intellectual  property  law  separate  and 
apart  from  any  earlier  law.  The 
legislation  consists  of  an  amalgam  of 
patent  and  copyright  principles,  but  also 
contains  new  features.  The  law  is 


codified  as  chapter  9  of  title  17  of  the 
U.S.  Code  and  is  primarily  administered 
by  the  Copyright  Office.  Noteworthy  is 
the  requirement  in  section  908(a)  of  the 
Act  that  registration  in  the  Copyright 
Office  of  a  claim  of  protection  in  a  mask 
work  must  be  made  within  two  years  of 
first  commercial  expoitation  of  the  work 
an>"where  in  the  world  or  protection 
under  the  Act  terminates.  The  Act  also 
provides  for  a  notice  of  mask  work 
protection;  however,  unlike  the 
copyright  notice,  this  notice  is  not  a 
condition  of  protection. 

On  October  4,  1984.  the  Copyright 
Office  issued  a  Notice  of  Inquirj'  and  of 
Public  Hearing  in  the  Federal  Register  to 
advise  the  public  that  the  Office  would 
institute  a  rulemaking  proceeding  to 
implement  certain  provisions  of  the 
Semiconductor  Chip  Protection  Act  of 
1984,  and  to  invite  public  comment, 
views  and  information  to  assist  it  in  the 
preparation  of  regulations  (49  FK  39171). 
The  Copyright  Office  was  particularly 
interested  in  receiving  public  comment 
on  a  registration  form,  filing  fee  for 
registration  and  fees  for  other  services, 
application  for  registration,  deposit  of 
identifying  material,  mask  work  notice 
and  publication  of  registrations  made  by 
the  Copyright  Office. 

At  the  public  hearing  on 
implementation  of  the  Semi-conductor 
Chip  Protection  Act  of  1984.  held  at  the 
Copyright  Office  on  October  18, 1984. 
representatives  of  the  Semiconductor 
Industry-  Association  (hereinafter  SIA| 
testified  on  the  issues  raised  in  the 
Notice  of  lnquir>'  and  submitted  a 
written  statement  for  the  record.  During 
the  course  of  the  hearings,  the  Copyright 
Office  circulated  for  information  and 
comment  a  preliminary  draft  form.  Form 
MW,  to  be  used  for  registration  of  a 
claim  of  protection  in  a  mask  work. 
Following  the  hearing,  supplemental 
comments  were  received  from  SIA  and 
from  other  interested  parties.  The 
comment  period  was  held  open  until 
October  31, 1984. 

On  January  3, 1985,  the  Copyright 
Office  issued  interim  regulations 
implementing  the  Semiconductor  Chip 
Protection  Act  of  1984.  (50  FR  263).  The 
regulations  were  made  immediately 
effective  since  owners  of  mask  works 
were  entitled  to  file  applications  for 
registration  on  January  7, 1985.  A 
lengthy  comment  period  was  provided 
in  order  to  encourage  public 
participation  in  the  rulemaking  process. 

Approximately  simultaneously  with 
publication  in  the  Federal  Register  of  the 
interim  regulations,  the  Copyright  Office 
issued  Form  MW  and  an  information 
circular.  A  mask  work  examining  unit 
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was  also  formed  within  the  Examining 
Division  of  the  Copyright  Office. 

The  Copyright  Office  received  eleven 
comments  on  the  interim  regulations.  In 
addition,  one  claimant,  in  submitting 
several  mask  works  for  registration, 
petitioned  the  Copyright  Office  to 
modify  its  regulations  in  two  areas — the 
deposit  regulation  governing  mask 
works  containing  trade  secrets  and  the 
"intermediate  forms"  regulation.  The 
portion  of  these  petitions  which 
addressed  modification  of  Copyright 
Office  regulations  were  treated  as 
comment  letter  purposes  of  analysis. 

The  subject  which  appeared  to  be  the 
most  contioversial  was  the 
"intermediate  form"  regulation.  Five 
submissions  were  received  on  this  issue. 
The  deposit  provision  produced  eight 
comments.  The  requirement  that 
eligibility  based  on  a  transfer  of  rights 
consist  of  a  transfer  of  the  totality  of 
rights  drew  four  comments.  Registration 
under  a  section  914  Order  drew  two 
comments.  Line  eight  of  Form  MW 
(Nature  of  Contribution)  drew  two 
comment.  The  mask  work  notice  drew 
one  comments.  The  effect  of  the 
deadline  date  of  July  1, 1983.  on  claims 
requiring  correspondence  drew  one 
comment.  The  special  handling 
provision  drew  one  comment. 

1.  Intermediate  forms.  A 
"semiconductor  chip  product"  is  defined 
in  section  901  of  the  Act  as  including 
"the  final  or  intermediate  form  of  any 
product  *  *  *  ."  A  mask  work  cannot  be 
protected  under  the  Act  until  it  has  been 
fixed  in  such  a  product. 

In  interim  regulation  §  211.4  (c)  and 
(d),  a  principle  was  advanced  allowing 
only  one  registration  for  the  same 
version  of  a  mask  work  fixed  in  an 
intermediate  or  final  form  of  any 
semiconductor  chip  product.  Under 
interim  regulation  §  211.4(e)  special 
rules  were  established  for  registering 
mask  works  fixed  as  intermediate  forms 
of  a  semiconductor  chip  product.  Under 
this  provision,  registration  in 
intermediate  form  was  possible  only  if 
fixation  had  occurred  solely  in 
intermediate  form  and  the  intermediate 
form  represented  twenty  percent  or 
more  of  the  intended  final  form. 

The  purpose  of  these  policies  was  to 
discourage  applicants  from 
fractionalizing  their  mask  work 
contributions  into  smaller  portions.  The 
commentary  preceding  the  interim 
regulation  cited  a  number  of  reasons  for 
this  policy.  In  cases  where  claims  were 
asserted  on  the  basis  of  small  portions 
of  mask  works  fixed  in  semiconductor 
chip  products,  it  would  be  difficult  to 
develop  and  apply  standards  of 
originality.  The  practice  of  registering 
multiple  claims  in  small  portions  of 


mask  works  might  discourage  legitimate 
reverse  engineering  under  section  906  of 
the  Act.  A  problem  in  calculating  the 
duration  of  protection  might  also  arise  if 
several  portions  of  a  final  product  were 
registered  separately  at  different  times 
because  duration  for  unexploited  mask 
works  begins  upon  registration.  Finally, 
multiple  registrations  could  lead  to 
compounding  of  statutory  damages  in  a 
way  not  contemplated  by  Congress. 

In  comments  on  the  interim  regulation, 
industry  spokesmen  attacked  the 
prohibition  against  registering  an 
intermediate  form  where  a  final  form 
was  in  existence.  They  also  attacked  the 
twenty  percent  rule  as  an  arbitrary 
standard  which  was  without  support 
under  the  Act. 

At  the  heart  of  the  argument  was  the 
industry  view  that  applicants  should 
have  discretion  to  subdivide  their  mask 
work  contribution.  That  it  would  be 
easier  to  prove  substantial  similarity  in 
litigation  was  cited  as  the  primary 
reason  an  applicant  would  choose  to 
follow  such  a  course.  On  this  point  the 
comment  letter  of  the  SIA  made  the 
following  statement: 

Granted,  the  mask  work  owner  can  apply 
for  registration  of  a  final  chip  product 
containing  the  mask  work  of  intermediate 
form  or  gate  array.  However,  assume  the 
final  chip  product  contains  24  layers  of  which 
17  are  the  gate  array.  As  long  as  the  pirate 
must  copy  all  17  layers  and  a  court  concludes 
that  a  chip  product  containing  17  of  24  layers 
is  substantial|Iy|  similar,  37  CFR  211.4(e]  has 
no  substantive  effect  on  the  outcome  of  an 
infringement  action.  But,  what  if  the  pirate 
needs  to  only  copy  12  of  the  17  layers  so  that 
the  "infringing"  product  only  contains  12  of 
the  24  layers,  will  a  court  hold  this  number  of 
layers  to  be  substantially  similar?  If  it  doesn't 
so  hold,  37  CFR  211.4(e)  has  a  substantive 
effect  on  the  outcome  of  an  infringement 
action  because  the  applicant  would  have 
preferred  to  have  filed  for  registration  on  only 
the  17  layers  of  the  gate  array.  SIA  believes 
that  the  Copyright  Office's  reasons  for  37 
CFR  211.4(e)  are  not  sufficient  to  warrant 
such  a  possible  unjust  decision,  especially 
when  the  Act  clearly  includes  protection  for 
intermediate  forms  such  as  gate  arrays.  ' 

Commentators  also  expressed  other 
concerns.  The  requirement  that 
registration  could  not  be  sought  for 
intermediate  forms  of  mask  works  fixed 
in  final  forms  was  seen  as  limiting  the 
registrability  of  gate  arrays  and  cell 
libraries.  Commentators  asserted  that 
the  legislative  history  of  the  Act  favors 
the  registration  of  these  intermediate 
forms. 

The  Copyright  Office  has  concluded 
that  the  basic  policy  of  the  interim 
regulation  in  favor  of  one  registration 
per  work  is  a  sound  policy.  In 


'  SIA  Comment  (No.  5)  at  11-12. 


implementing  this  policy,  however,  the 
Copyright  Office  has  decided  to  adopt  a 
number  of  changes.  Under  the  approach 
of  the  interim  regulation,  artificial 
distinctions  were  arguably  fostered 
between  "intermediate  forms"  and  final 
forms.  Therefore,  the  Copyright  Office 
has  decided  to  recast  the  language  of 
§  211.4(e)  to  require  applicants  to 
register  mask  work  contributions  in  their 
most  complete  form. 

The  twenty  percent  rule  as  an 
absolute  bar  to  registration  has  been 
eliminated.  However,  in  cases  where  an 
applictnt  seeks  registration  of  a 
contribution  of  less  than  20  percent  of 
the  intended  final  form,  a  full  disclosure 
deposit  is  required. 

The  reasons  underlying  these  policy 
decisions  are  as  follows: 

(a)  Discretionary  subdivision  of 
claims.  It  appears  from  the  general 
structure  of  the  Act  and  the  nature  of  the 
testimony  in  the  Congressional  hearings 
that  the  concept'of  intermediate  form 
was  inserted  in  the  definition  of 
"semiconductor  chip  product"  in 
recognition  of  the  lengthy  testing  period 
applicable  to  most  semiconductor  chip 
products.  In  many  instances 
semiconductor  chip  products  will  be 
field  tested  before  they  are  made 
generally  available.  In  addition, 
semiconductor  chip  products  are  often 
offered  for  sale  several  months  before 
the  testing  is  complete.  In  such 
circumstances  it  is  conceivable  that  a 
semiconductor  chip  manufacturer  would 
need  protection  before  a  semiconductor 
chip  product  is  completed  in  final  form. 
The  Copyright  Office  believes  the 
reference  to  "intermediate  forms"  was 
intended  to  address  this  problem. 

Essentially  the  proponents  of 
discretionary  subdivision  of  claims  urge 
that  this  is  necessary  to  prevent  judges 
from  misconstruing  the  Act.  It  appears 
more  likely,  however,  that  much  greater 
confusion  would  flow  from  permitting 
multiple  registrations  of  largely 
completed  semiconductor  chip  products. 
If  discretionary  subdivision  of  claims 
were  permitted,  each  manufacturer 
would  be  tempted  to  divide  his  mask    . 
works  into  as  small  a  portion  as  j^ 

possible  in  order  to  maximize  his  level 
of  protection.  Moreover,  under  the 
interim  deposit  regulation,  applicants 
were  not  required  to  disclose  fully  the 
content  of  their  mask  work  contribution 
due  to  trade  secret  concerns.  It  appears 
clear  from  the  comment  letters  received 
that  claims  in  very  small  portions  of 
semiconductor  chip  products  will  be 
advanced.  SIA,  for  instance,  took  the 
position  that  "a  very  simple  cell  of  a 
couple  dozen  transistors  in  a  cell 
library"  might  meet  the  standards  of 
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originality  under  the  Act.*  Without 
policies  discouraging  discretionarj' 
subdivision  of  claims,  in  order  to 
adjudicate  the  protection  of  only  one 
serriconductor  chip  product,  federal 
judges  could  be  required  to  take  account 
of  multiple  registrations  based  on 
deposits  which  were  calculated  to 
obscure  the  nature  of  the  claim.  The 
registration  and  the  public  record  would 
be  of  minimal  assistance  to  the  court,  if 
helpful  at  all. 

Discretionary  subdivision  of  claims 
would  lead  to  substanttal  problems  in 
applying  numerous  statutory  provisions 
of  the  Act.  The  commentary  to  the 
interim  regulation  identified  these 
provisions  as  the  originality  provision  of 
section  902(b).  the  duration  provision  of 
section  904.  the  reverse  engineering 
provision  of  section  906.  and  the 
statutory  damages  provision  of  section 
911(c).  The  courts  will  ultimately 
dc'crmine  the  proper  construction  of 
these  provisions  of  the  Act.  However,  in 
framing  the  registration  practices  for 
mask  works,  the  Copyright  Office 
believes  the  practices  should  advance 
all  of  the  Act's  policies  to  the  greatest 
extent  possible.  If  Congres  intended  to 
permit  the  practice  of  discretionary 
subdivision  of  claims,  the  Copyright 
Office  believes  it  would  have  made 
some  adjustments  in  sections  902(b). 
904.  906.  and  911(c)  since  these 
provisions  are  obviously  affected. 
Without  a  clear  indication  in  the 
language  of  the  Act  that  Congress 
intended  to  permit  discretionary 
subdivision  of  claims,  the  Copyright 
Office  believes  sound  administration  of 
the  Act  requires  some  limits  on  the 
practice. 

(b)  Most  Complete  Form.  Under 
interim  regulation  9  211.4(e)  registration 
of  an  intermediate  form  whs  permitted 
only  if  fixation  occurred  solely  in 
intermediate  form.  Final  regulation 
I  211.4(e)  continues  this  general  policy 
t)y  requiring  that  "claimants  seeking 
registration  of  a  mask  work  contribution 
.Tiust  submit  the  entire  original  mask 
work  contribution  in  its  most  complete 
form  as  fixed  in  a  semiconductor  chip 
product."  The  most  complete  form  is 
defined  as  "the  stage  of  the 
manufacturing  process  which  is  closest 
to  completion." 

The  development  of  semiconductor 
chip  products  is  clearly  an  evolutionary 
process.  What  gives  semiconductor  chip 
products  their  value  are  the  functions 
they  can  perform  after  all  of  the 


'  The  Cop)-nght  OfTice  takes  no  position  on 
whether  ■  combination  with  ••  few  as  24  transistors 
meets  the  onginahty  standard  of  the  Act.  Citation  to 
the  SIA  statement  is  tnade  for  purposes  of  Hnalysis 
and  evaluation. 


manufacturing  stages  are  complete.  The 
Copyright  Office  believes  the  best 
representation  of  an  original  mask  work 
is  its  most  advanced  form  in  the 
manufacturing  process.  The  Copyright 
Office  sees  no  compelling  reason  why 
applicants  should  be  allowed 
indiscriminately  to  select  earlier 
versions  of  intermediate  forms  w  hen 
they  have  in  their  possession  more 
complete  versions. 

(c)  Gate  arrays  and  cell  libraries.  The 
complaint  from  commentators  that  the 
interim  regulations  preclude  registration 
of  gate  arrays  and  cell  libraries  appears 
exaggerated.  In  general,  semi-custom 
gate  arrays  contain  an  array  of 
unconnected  crlls  which  can  be 
customized  to  create  a  wide  variety  of 
semiconductor  chip  products.  Cell 
libraries  are  collections  of  parts  of 
semiconductor  chip  products  stored  in 
computer  memory  tape  which  are  used 
by  chip  designers  to  create  new 
semiconductor  chip  products. 

Under  the  interim  regulations,  it  has 
been  possible  to  register  claims  in  gate 
arrays — both  in  the  base  layers  and  in 
the  customization  or  "personality" 
layers.  Under  the  final  regulations  this 
registration  practice  will  continue. 

To  the  extent  that  there  have  been 
problems  with  registration  of  cell 
libraries,  these  appear  to  stem  from  the 
requirements  of  the  Act  and  not  the 
regulations  of  the  Copyright  Office. 
Mask  works  protectible  under  the  Act 
must  be  fixed  in  a  semiconductor  chip 
product.  House  Report  No.  98-781.  98th 
Cong..  2d  Sess.  16-17  (1984)  identifies 
semiconductor  materials  as  "silicon, 
germanium,  and  gallium  arsenide."  The 
Report  further  indicates  that  fixation 
solely  in  computer  tapes  does  not  meet 
the  fixation  requirement  for  purposes  of 
eligibility. 

The  Copyright  Office  believes  under 
its  final  regulations,  all  intermediate 
forms  eligible  for  protection  under  the 
Act  are  eligible  for  registration  under 
the  regulations.  Registration  must  be 
sought,  however,  for  the  most  complete 
form  of  the  intermediate  form  in 
existence. 

(d)  The  Twenty  Percent  Rule.  The 
Copyright  Office  has  decided  to 
eliminate  the  "twenty  percent"  rule  as 
an  absolute  bar  to  registration. 
•Nevertheless,  the  Copyright  Office 
believes  different  policy  considerations 
apply  to  registration  of  mask  works  that 
represent  small  portions  of 
semiconductor  chip  products  which 
generally  do  not  arise  where  registration 
is  sought  for  the  complete  mask  work  as 
fixed  in  an  entire  product.  For  this 
reason  the  Copyright  Office  has 
established  a  full  disclosure  deposit 


requirement  under  S  211.5(b)(2)(ii).  to 
apply  in  instances  where  registration  is 
sought  for  a  mask  work  contribution 
consisting  of  less  than  twenty  percent  of 
the  area  of  the  intended  final  form  of  the 
semiconductor  chip  product. 

The  essence  of  the  full  disclosure 
requirement  is  the  deposit  of  visually 
perceptible  representations  "which 
reveal  the  totality  of  the  mask  work 
contribution  to  a  person  trained  in  the 
state  of  the  art."  It  is  contemplated  that 
the  type  of  material  deposited  under  this 
provision  would  be  of  a  similar  nature  to 
the  material  an  engineer  would  send  to 
a  colleague  for  purposes  of  comment 
and  evaluation. 

The  Copyright  Office  is  aware  of  the 
dual  Congressional  concern  over  trade 
secret  material  which  may  be  embodied 
in  mask  works  fixed  in  semiconductor 
chip  products,  and  the  importance  of  a 
clear  public  record.  The  present  deposit 
provision  grants  applicants  considerable 
discretion  in  withholding  material  from 
the  deposit  of  visually  perceptible 
representations.  However,  where 
registration  is  sought  for  small  portions 
of  semiconductor  chip  products,  the 
necessity  of  a  clear  public  record  to 
facilitate  adjudication  of  the  originality 
of  mask  work  claims  predominates.  The 
Senate  Memorandum  (F-xplanatory 
Memorandum — Mathias-Lcahy 
Amendment  to  S.  1201. 130  Cong.  Rec. 
S12917  (daily  ed.  Oct.  3. 1984))  states 
that  in  most  instances  assertions  of 
invalidity  due  to  a  lack  of  originality 
will  be  raised  in  court.  In  circumstances 
where  only  a  small  portion  of  the  mask 
wo.'k  contribution  has  been  registered, 
the  likelihood  of  invalidity  due  to  a  lack 
of  originality  is  substantially  increased. 
The  Copyright  Office  believes  a  full 
disclosure  deposit  is  necessary  to  allow 
judges  and  defendants  to  ascertain  the 
nature  of  the  plaintiffs  mask  work 
contribution. 

The  general  public  also  ber\efits  from 
a  clear  public  record.  See  House 
Exolanatory  Memorandum  of  Senate 
.Amendment  to  H.R.  6163.  130  Cong.  Rec. 
E4433  (daily  ed.  Oct.  10. 1984).  If  the 
Copyright  Office  were  to  permit 
registration  of  small  portions  of 
semiconductor  chip  products  without  a 
full  disclosure,  litigation  over  small 
combinations  of  elements  could  arise 
where  the  nature  of  the  combination 
was  obscured  from  the  deposit. 

2.  Deposit  of  identifying  material.  The 
most  significant  change  in  \  211.5  from 
the  interim  regulation  is  the  introduction 
of  a  full  disclosure  deposit  requirement 
under  section  211.5(b){2)(ii)  where  the 
mask  work  contribution  represents  less 
than  twenty  percent  of  the  area  of  the 
intended  final  form.  Since  the  policy 
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reasons  for  this  addition  have  been 
discussed  in  the  preceding  section,  no 
further  elaboration  on  that  provision 
will  be  made  here.  ] 

Issues  relating  to  deposit  of 
identifying  material  include  the 
following:  j 

(ul  Trade  Secret  protection  under 
^  211.51c).  Most  of  the  comments  about 
the  deposit  provisiun  were  concerned 
about  accommodation  for  trade  secret 
material.  A  numbor  of  proposals  have 
bi>en  adapted.  For  example,  the  propos.il 
of  SIA  for  allowing  tvjo  layers  to  be 
withheld  for  each  Hve  layers  of 
cominen:icdly  exploited  mask  works  has 
been  adoi!'>»d.  In  addition,  the 
opportunity  to  deposit  visually 
perceptible  representations  with 
bloi  ked  out  portionis  has  been 
introduced.  ! 

One  proposal  which  was  not  adopted 
is  the  suggestion  of  SIA  to  substitute  the 
phrase  "made  available  to  the  public"  in 
place  of  ■'commerciBlly  exploited." 
throughout  §  211. 5.  BIA  argues  that  the 
phrnse  "made  available  to  the  public"  is 
more  consistent  with  trade  secret 
jiiin'.iples.  This  corisideration,  however, 
is  not  a  sufficient  reason  to  depart  from 
statutory  language.  The  concept  of 
"commercially  exploited"  is  finr.ly 
grounded  in  the  Act  itself.  Applicants 
can  refer  to  a  statutory'  definition  and 
1>  ,;isLitive  history  to  ascertain  its 
meanms-  Adoption  of  the  SIA  proposal 
would  inject  into  feideral  law  a  concept 
wl-'ich  is  not  grounded  in  the  statute. 
Prcjumably  the  mefining  of  "made 
available  to  the  public"  could  only  be 
derived  by  referrin|  to  an  amorphous 
budy  of  trade  secre*  law.  In  addition, 
sinre  trade  secret  lew  is  based  upon 
stato  law.  what  is  '^r.ade  avail.ible  to 
the  public  '  in  one  ^ale  may  not  be 
"made  available  to  the  public"  in 
another  st.ite.  For  these  reasons,  the 
propos'd  of  SW.  wajs  not  adopted. 

(b)  Permissive  deposit  of  chips  fur 
mask  works  not  cotnmercially  exploited. 
The  Copyright  OfHce  believes  that  chips 
deposited  with  the  Copyrifjht  Office  may 
become  significant  evidentiarj'  material 
in  litigation  concerning  mask  works.  For 
this  reason  the  Copyright  Office  has 
added  an  express  provision  which 
allows  owners  of  mask  works  not 
commercially  exploited  to  deposit  chips 
in  addition  to  visually  perceptible 
representations.  We  had  allowed  such 
deposit  by  practice  even  under  the 
interim  regulations. 

(c)  Defective  chips.  The  Copyright 
Office  has  added  a  provision  clarifying 
that  "defective  '  chips  are  acceptable  if 
the  mask  work  contribution  would  be 
revealed  in  a  reverse  dissection  process. 
Chips  which  do  no!  reveal  the  mask 
work  contribution  are  not  acceptable 


since  they  would  have  httle  or  no 
evidentiary  value  should  litigation 
concerning  the  chips  arise. 

(d)  Deposit  of  chips  containing 
classified  material.  One  comment 
expressed  concerns  about  depositing 
mask  works  which  are  classified  for 
national  security  reasons. 

The  Copyright  Office  believes  that  the 
principle  of  17  U.S.C.  705(b)  must  be 
applied  to  mask  work  deposits; 
consequently,  the  Office  will  make 
available  for  public  inspection  the 
visually  perceptible  representations  of 
registered  mask  works.  In  addition,  the 
Copyright  Office  is  not  equipped  to 
provide  the  kind  of  security  necessary 
for  classified  mask  works.  For  these 
reasons,  owners  of  classified  mask 
works  should  not  deposit  any  material 
which  might  jeopardize  national 
security.  Should  an  owner  wish  to 
register  a  classified  mask  work,  he  or 
she  should  first  write  a  letter  of  inquiry 
under  the  special  relief  provision  of 
§  211.5(d). 

3.  Eligibility  under  a  transfer  of  all 
rights  under  the  Act.  Section  902(a)(1)  of 
the  Act  establishes  as  one  of  the  tests  of 
eligibility  that  "the  owner  of  the  mask 
work  is  a  national  or  domiciliary  of  the 
United  Slates  *  *  *."  Section  901(a)(6) 
of  the  Act  defines  owner  as  the  person 
to  whom  "all  the  rights  under  this 
chapter"  are  transferred. 

Copyright  Office  interim  regulation 
§  211.4(b)(2)(ii)  implements  these 
provisions  by  basing  eligibility  on  a 
transfer  of  the  totality  of  rights. 
Therefore,  a  U.S.  subsidiaiy  of  a  foreign 
corporation  receiving  a  tranbfer  limited 
to  U.S.  rights  was  prohibited  froKi 
registering  on  the  basis  of  ownership. 

The  commentary  accompanying  the 
interim  regulation  noted  that: 

If  the  ownership  criterion  of  section 
9ri2(ai(l)(A)  includes  licpnsees  of  United 
States  rights,  it  would  be  fairly  simple  for  a 
foreign  owner  to  retain  all  rights  outside  the 
United  Slates,  and  license  a  subsidiary, 
parent,  or  third  party  to  claim  rights  in  the 
United  States  b.?fore  first  commeicia! 
exploitation.  In  some  cases,  the  con\eyanr.e 
might  corjstituie  a  license  of  United  States 
rights  without  further  qualifications;  in  other 
castas,  the  conveyance  might  purport  to 
req-.iire  a  license-back  to  the  origindl  foreign 
owner. 

Congress  established  a  unique  transitional 
procedure  in  section  914  apparently  because 
it  believed  the  general  eligibility  criteria 
would  foreclose  registration  of  most  foreign- 
owned  chips.  An  overbroad  interpretation  of 
the  general  eligibility  criteria  will  largely,  if 
not  completely,  eliminate  the  inoentive  to 
seek  section  914  Orders  or  bilateral 
a^rern'.pnts.  The  United  States  would  in 
effect  offer  unilateral  protection  for  mask 
works  with  no  assurance  of  protection  for 
United  Stales  mask  works  in  foreign 
countries.  (50  FR  2t»fl). 


The  interpretation  of  the  Copyright 
Office  was  criticized  in  three  comment 
leilers.  The  major  thrust  of  the 
comments  was  that  the  term  "all  rights 
under  this  chapter"  plainly  meant  U.S. 
rights.  It  was  further  argued  that  the 
interpretation  did  not  follow  traditional 
intellectual  property  practices. 

The  Copyright  Office  has  concluded 
that  there  is  doubt  about  the  correct 
interpretation  of  the  Act  on  this  point, 
and  we  should  therefore  not  refuse 
registration.  The  concerns  of  the 
Copyright  Office  regarding  the 
disincentive  such  a  construction  may 
have  on  the  advancement  of  mask  work 
protection  for  U.S.  nationals  abroad 
remain.  The  Copyright  Office  has 
decided,  however,  to  change 
§  211.4(b)(2)  to  reflect  the  statutory 
language  under  the  Act.  If  the  United 
States  public  becomes  dissatisfied  with 
the  protection  afforded  U.S.  works 
abroad,  the  Congress  may  wish  to 
narrow  the  eligibility  criteria  of  this  law. 

4.  Registration  under  a  section  914 
Order.  Certain  issues  concerning 
registration  under  a  section  914  Order 
involve  a  classic  case  of  conflicting 
statutory  policies.  Sections  908  and 
913(d)(1)  apply  clear  statutory  deadlines 
for  the  securing  of  protection  under  the 
Act.  Under  section  908(a)  registration 
must  be  sought  within  two  years  of  first 
comm.ercial  exploitation.  Under  section 
913(d)(1)  mask  works  first  commercially 
exploited  between  July  1, 1983  ai'-.d 
November  8, 1984,  must  be  registered 
before  July  1, 1935.  How  these  deadlines 
apply  tc  section  914  Orders  which  ere 
backdated  in  accordance  with  Section 
914(c)  is  not  specified  under  the  Act. 

Under  interim  regub-tion  S  211.4(f)(4) 
it  was  required  that  an  Order  be  issued 
before  the  statutory  deadline  in  order 
for  a  mask  work  to  be  eligible  for 
protection.  Under  this  interpretation, 
claims  from  foreign  owners  received  in 
the  Office  before  the  statutory  deadline 
whif:h  were  waiting  for  a  914  Order 
could  not  be  regi.5tered  after  expiration 
of  the  statutory  deadline  on  the  basis  of 
an  Order  issued  after  Ihe  expiration  of 
the  statutory  deadline.  Backdating  was 
to  be  permitted  if  the  Order  was  timely. 
The  reason  for  this  policy  was  the  belief 
that  Congress  did  not  intend  the 
discretion  under  section  914  to  be 
applied  in  a  way  which  would  waive  the 
explicit  statutory  deadlines. 

The  Copyright  Office  received  two 
comments  on  this  issue  critioizing  this 
position.  It  was  argued  that  the  lime 
constraints  placed  on  foreign 
governments  to  secure  issuance  of  a  914 
Order  posed  a  hardship  in  ligl '  of  the 
complexities  of  the  issue.  In  addition,  it 
was  argued  the  authorization  to  issue 
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backdated  Orders  under  section  914  was 
the  r.ost  pertinent  indication  of 
Congressional  intent. 

Under  a  proposal  of  the  Electronic 
Industries  Association  of  Japan 
(hereafter  ElAJ)  foreign  applications 
made  during  the  pendency  of  a  possible 
section  914  Order  would  not  be 
permanently  denied  registration  upon 
expiration  of  the  statutory  deadlines. 
Instead,  they  would  be  held  in 
abeyance.  If  the  pending  Order  were 
later  issued  and  backdated  to  before  the 
expiration  dale,  the  registration  would 
be  made.  Applications  received  in  the 
Copyright  Office  after  the  expiration 
dale,  however,  would  be  denied 
registration. 

This  issue  presents  a  dilemma  for  the 
Copyright  Office.  Under  the  interim 
regulation,  some  claims  in  chips 
associated  with  a  foreign  country  whose 
mask  works  the  Secretary  of  Commerce 
arguably  deems  worthy  of  protection 
may  be  denied  registration.  Such  a 
policy  might  generate  ill  will  in  the 
foreign  country  to  which  tht  provision 
was  applied  because  issuance  of  the 
Order  would  presumably  be  based  on 
the  availability  of  protection  for  U.S. 
works  in  that  country. 

The  policy  of  holding  in  abeyance 
foreign  claims  awaiting  a  section  914 
Order  even  after  expiration  of  the 
statutory  deadlines  has  serious 
drawbacks,  however.  Under  such  a 
policy,  the  certainty  stemming  from 
registration  within  the  statutory 
deadlines  is  eliminated.  In  addition,  a  de 
facto  form  of  protection  would  probably 
be  extended  for  chips  held  in  abeyance 
since  there  would  exist  a  possibility  of 
protection  under  the  Act.  In 
circumstances  where  an  Order  is  never 
issued  this  de  facto  protection  will  be 
achieved  without  securing  eligibility 
under  the  Act.  As  a  result,  foreign 
claims  which  are  found  underserving  of 
a  section  914  Order  by  the  Secretary  of 
Commerce  may  be  given  a  de  facto  form 
of  protection  for  a  period  of  the 
authority  of  the  Secretary. 

Ultimately,  only  a  court  can  resolve 
this  statutory  conflict.  The  Copyright 
Office  is  inclined  to  believe  that  the 
better  interpretation  of  the  Act  is  one 
which  applies  the  statutory  deadlines, 
while  recognizing  discretion  to  backdate 
Orders,  as  long  as  the  statutory 
deadlines  are  observed.  This  was  the 
interpretation  adopted  in  the  interim 
regulations.  The  Copyright  Office 
continues  to  hope  that  it  will  be  possible 
for  the  Secretary  of  Commerce  to  act 
upon  section  914  petitions  within  the 
statutory  deadlines.  Nevertheless,  in 
light  of  the  Act's  favorable  stance 
towards  establishment  of  international 
mask  work  protection,  the  Copyright 


Office  has  decided  to  allow  registration 
for  whatever  it  may  be  worth,  should  the 
Secretary  of  Commerce  backdate  an 
Order  issued  after  a  statutory  deadline 
expires,  pending  court  guidance.  The 
Copyright  Office  notes  that  the  authority 
of  the  Secretary  of  Commerce  to  issue 
section  914  Orders  will  expire  on 
November  8. 1987.  If  Congress  considers 
extending  this  authority,  it  is  hoped  the 
policy  regarding  the  statutory  deadlines 
will  be  clarified. 

5.  Comments  on  Space  8  of  Form  MW. 
Two  comments  were  received  criticizing 
the  descriptive  language  contained  at 
Space  8  of  Form  MW  regarding  Nature 
of  Contribution. 

The  statement  at  Space  8  is  intended 
to  secure  information  about  the  original 
material  on  which  the  owner  bases  its 
claim.  The  statement  should  exclude 
significant  preexisting  material  and 
mask  work  contributions  owned  by 
others. 

The  Copyright  Office  is  open  to 
suggestions  as  to  how  the  descriptive 
language  at  Space  8  can  be  improved. 
When  revision  of  Form  MW  is 
undertaken,  these  suggestions  will  be 
taken  into  account. 

6.  The  mask  work  notice.  The  Boston 
Patent  Law  Association  (hereafter 
BPLA)  advanced  two  suggestions  on  the 
mask  work  notice.  One  suggestion  was 
that  the  Copyright  Office  establish  a 
registry  for  abbreviations  of  names  of 
mask  work  owners.  Another  suggestion 
concerned  expanding  the  methods  of 
affixation  to  include  placement  within 
the  semiconductor  chip  product. 

The  Copyright  Office  has  decided  not 
to  adopt  these  proposals.  The  test  for 
validity  of  an  abbreviation  under  the 
statute  is  whether  the  abbreviation  is 
generally  recognizable.  The  proposed 
registry  in  the  Copyright  Office  could 
not  make  an  unknown  abbreviation 
"generally  recognizable."  For  this 
reason  it  could  have  little  legal  effect, 
and  would  likely  prove  misleading 
because  owners  would  rely  on  it  to 
validate  their  choice  of  an  abbreviation. 

Under  section  909.  the  validity  of  the 
notice  is  determined  by  whether  it  gives 
"reasonable  notice"  of  protection.  The 
examples  in  the  regulation  are  only 
illustrative  and  not  exhaustive.  Under 
the  proposal  of  BPLA.  only  engineers 
conducting  a  reverse  engineering  of  the 
chips  would  be  aware  of  the  notice.  It 
may  be  that  a  court  will  find  a  notice 
contained  in  the  semiconductor  chip 
product  meets  the  statutory  test  under 
section  909.  The  Copyright  Office, 
however,  has  not  adopted  the  proposal 
because  it  feels  members  of  the  general 
public  may  have  an  interest  in  knowing 
that  a  chip  is  protected  under  the  Act. 


7.  The  effect  of  the  deadline  date  of 
July  1.  1985  on  claims  requiring 
correspondence.  The  law  firm  of 
Skjerven.  Morrill.  MacPherson.  Franklin 
&  Friel  urged  that  mask  works 
commercially  exploited  between  July  1. 
1983  and  November  8. 1984  which  are  in 
correspondence  on  July  1, 1985.  be 
considered  for  an  effective  date  as  of 
the  original  date  of  receipt  under  certain 
conditions.  These  conditions  included  a 
certification  from  the  applicant's 
attorney  that  the  applicant  believed  in 
good  faith  that  the  application  and 
deposit  was  complete. 

Ultimately,  it  is  the  responsibility  Of 
the  applicant  to  deliver  the  materials 
necessary  for  registration  to  the 
Copyright  Office  before  expiration  of  the 
statutory  deadlines.  The  effective  date 
of  registration  is  established  by  the 
receipt  of  an  acceptable  deposit, 
application  and  fee.  Where  a  valid  claim 
is  established  by  the  original  filing, 
correspondence  relating  to  errors  or 
inconsistencies  in  the  application  or 
minor  problems  with  the  deposit 
material  will  not  normally  affect  the 
effective  date  of  registration.  In  cases 
where  the  original  submission  does  not 
establish  that  a  valid  claim  exists,  the 
effective  date  of  registration  will  be  the 
date  on  which  corrective  material  is 
received. 

8.  Special  handlinf;.  Under  a  policy 
statement  published  in  the  Federal 
Register  special  handling  may  be 
requested  "in  cases  involving  pending  or 
prospective  litigation,  customs  matters, 
or  contract  or  publishing  deadlines  that 
necessitate  the  expedited  issuance  of  a 
certificate. "  (49  FR  39742).  The 
Electronic  Industries  Association  of 
Japan  urged  these  criteria  be  enlarged  to 
include  cases  involving  section  914 
Orders.  Under  regulation  {  211.4(f)(2) 
foreign  claims  waiting  for  a  section  914 
Order  are  processed  by  the  Copyright 
Office.  As  a  result,  there  should 
normally  not  be  a  significant  delay  in 
the  issuance  of  a  certificate  once  the 
Order  has  been  issued.  For  this  reason, 
the  Copyright  Office  has  decided  not  to 
enlarge  the  present  criteria  for  special 
handling. 

9.  Regulatory  Flexibility  Act 
Statement.  With  respect  to  the 
Regulatory  Flexibility  Act.  the  Copyright 
Office  takes  the  position  this  Act  does 
not  apply  to  Copyright  Office 
rulemaking.  The  Copyright  Office  is  a 
department  of  the  Library  of  Congress 
and  is  part  of  the  legislative  branch. 
Neither  the  Library  of  Congress  nor  the 
Copyright  Office  is  an  "agency"  within 
the  meaning  of  the  Administrative 
Procedure  Act  of  June  11. 1946.  as 
amended  (title  5.  CKapter  5  of  the  U.S. 
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Code.  Subchapter  II  and  Chapter  7),  The 
Regulatory  Flexibiliiy  Act  consequently 
does  not  apply  to  the  Copyright  Office 
since  that  Act  affects  only  those  entities 
of  the  Federal  Government  that  are 
agencies  as  defined  in  the 
Administrative  Procedure  Act.' 

Alternatively,  if  it  is  later  determined 
b>  a  court  of  competent  jurisdiction  thfit 
the  Cofiyright  Office  is  an  "agency" 
siiliject  to  the  Kegukitory  Flexibility  Act. 
the  Register  of  Copyrigttt  has 
di-lermined  that  thi$  fmal  regulation  will 
have  no  significant  impact  on  small 
businesses.  I 

List  of  Subjects  in  37  CFR  Part  211 

Mask  works.  Seniiconductor  chip 
products. 

Final  Regulations 

In  consideration  of  the  foregoing. 
Chapter  II  of  37  CFR  is  amended  in  the 
manner  set  forth  below. 

PARTS  205-210-{RESERVEO] 

1.  Parts  20J-21C  aje  added  and 
reserved. 

2.  A  new  Part  211  is  revised  to  37  CFR 
Ch.  n  as  follows: 

PART  2 1 1 —MASK  WORK 
PROTECTION 


t.>vi.slo 


Sec. 

211.1  CenprdI  provisions. 

211.2  Rocoi-dation  ofdocuments  pertaining 
to  mask  works. 

211.3  Mask  work  fec8. 

211  4     Registration  of  claiir.s  of  protection  in 

mask  works. 
211.5    Deposit  of  identifying  material. 
211  6    Methods  of  affixation  and  placement 

of  mask  work  notice. 
Aufhosity  17  U  S.C— 701.  908. 

§211.1    General  provisions. 

(a)  Mail  and  other  communications 
with  the  Copyright  Office  concerning  the 
Semiconductor  Chip  Protection  Act  of 
1984.  Pub.  L  98-620,  chapters  of  Title  17 
li.S.C.  shall  be  addressed  to:  Library  of 
Congress.  Department  MW, 
Washington,  D.C.  2C540. 

(b)  Section  201.2  of  ths  chapter 
relating  to  the  information  giver,  by  the 
Copyright  Office,  and  Parts  203  and  204 
of  this  chapter  pertaining  to  the  Freedom 
of  Information  Act  and  Privacy  Act. 
shall  apply,  where  appropriate,  to  the 


'The  Copynghi  Offire  irvas  not  Bubject  to  the 
Aitmi.nistrdtive  Procedur*  Act  l>efore  ISTB.  and  it  i* 
now  stit))ect  to  it  only  in  treai  specified  by  aection 
701[J).  of  tliR  Copyrigtil  Act  (i.e..  "all  actions  talten 
by  the  Register  of  Copyrights  uidcr  th;s  ti;le  |17)." 
except  with  rpsp<?cl  to  tht  making  of  copies  of 
copyright  deposits).  |17  U.S.C.  706(b)|.  Ttie 
Cop> right  Act  does  not  make  the  Office  an 
"agency"  as  defined  in  the  Administrative 
Prorcdiire  Act  For  example,  personnel  acficns 
taken  by  the  Office  are  not  subicct  to  APA-FOIA 
r»  i)iiiri"nipnts 


administration  by  the  Copyright  Office 
of  the  Semiconductor  Chip  Protection 
Act  of  1984.  Pub.  L  98-620. 

(c)  For  purposes  of  this  part,  the  terms 
"semicomductor  chip  product."  "mask 
work."  "fixed,"  "commercially 
exploited,"  and  "owner."  shall  have  the 
meanings  set  forth  in  section  901  of  Title 

17  use. 

4§  21 1.2    Recordation  of  documents 
pertaining  to  mask  works. 

The  conditions  prescribed  in  section 
201.4  of  this  chapter  for  recordation  of 
transfers  of  copyright  ownership  and 
other  documents  pertaining  to  copyright 
are  applicable  to  the  recordation  of 
documents  pertaining  to  mask  works 
under  section  903  of  Title  17  U.S.C. 

§211.3    IMask  work  fees. 

(a)  The  following  fees  or  charges  are 
established  by  the  Register  of 
CopjTights  for  services  relating  to  musk 
works: 

(1)  For  filing  an  application  for 

registration  of  a  mask  work  claim.... $20.00 

(2)  For  rpcordation  of  a  document 

consisting  of  six  pages  or  less 

covering  no  more  ttian  one  title S10.00 

(3]  For  recordation  of  each  page  over 

six  and  each  title  over  one $.50 

(4j  For  a  certifed  copy  of  a  certificate 

'registration $4.00 

(.■).  '  ^f  certifications  of  photocopies  of 

other  Copyright  Office  records $4.00 

(6)  For  the  issuance  of  a  receipt  of  a 

deposit $2.00 

|7)  For  each  hour  or  fraction  of  an  hour 
coneumed  in  the  making  and 
reporting  of  a  routine  search,  and 
for  any  related  services $10.00 

(8)  For  special  handling  of  an 

appiication  far  registration  of  a 

claim $200.00 

(9}  For  any  special  services  not  listed 
above  requiring  a  substantial 
amount  of  time  or  expense,  the  fees 
will  be  fixed  on  the  basis  of  the 
cost  of  providing  the  service 

(b)  Section  201.6  of  this  chapter  on  the 
payment  and  refund  of  Copyright  Office 
fees  shall  apply  to  mask  work  fees. 

§  21 1.4    Registration  of  claims  of 
protection  In  mask  works. 

(a)  General.  This  section  prescribes 
conditions  for  the  registration  of  claims 
of  protection  in  mask  works  pursuant  to 
section  908  of  Title  17  U.S.C. 

(b)  Application  for  registration.  (1)  For 
P'jrposes  of  registration  of  mask  work 
claims,  the  Register  of  Copyrights  has 
designated  "Form  MW"  to  be  used  for 
all  applications  submitted  on  and  after 
January  7, 1985.  Copies  of  the  form  are 
available  free  upon  request  to  the  Public 
Information  Office.  U.S.  Copyright 
Office,  Library  of  Congress,  Washington, 
D.C.  20559.  Applications  submitted 


before  January  7, 1335  will  be  dated 
January  7. 1985. 

(2)  An  application  for  registration  of  a 
mask  work  claim  may  be  submitted  by 
the  owner  of  the  mask  work,  or  the  duly 
authorized  agent  of  any  such  owner. 

(i)  The  owner  of  a  mask  work  includes 
a  party  that  has  obtained  the  transfer  of 
all  of  the  exclusive  rights  in  the  work, 
but  does  not  include  t^e  transferee  of 
less  than  all  of  the  exclusive  rights,  or 
the  licensee  of  all  or  less  than  all  of 
these  rights. 

(ii)  For  purposes  of  eligibility  to  claim 
mask  work  protection  pursuant  to 
section 902(aj(l)(A)  of  17  US.C.  the 
owner  of  the  mask  work  must  be  either 
the  initial  owner  or  a  person  who  has 
obtained  by  transfer  the  totality  of  rights 
in  the  mask  work  under  the  Act. 

(3)  An  application  for  registration 
shall  be  submitted  on  Form  MW 
prescribed  by  the  Register  under 
paragraph  {b)(l]  of  this  section,  and 
shall  be  accompanied  by  the  registration 
fee  and  deposit  required  under  17  US  C. 
908  and  §§  211.3  and  211.5  of  these 
regulations.  The  application  shall 
contain  the  information  required  by  the 
form  and  its  accompanying  instructions, 
and  shall  include  a" certification.  The 
certification  shall  consist  of:  (i)  A 
declaration  that  the  ^ipplicant  is 
authorized  to  submit  the  application  and 
that  the  statements  made  are  correct  to 
the  best  of  that  person's  knowledge:  and 
(ii)  the  handwritten  signature  of  the 
applicant,  accompanieti  by  the  typed  or 
printed  name  of  that  person. 

(c)  One  registration  per  mask  work. 
As  a  general  rule  only  one  registration 
can  be  made  for  the  same  version  of  a 
mask  work  fixed  in  an  intermediate  or 
final  form  of  any  semiconductor  chip 
product.  However,  where  an  applicant 
for  registration  alleges  that  an  earlier 
registration  for  the  same  version  of  the 
work  ia  unauthorized  and  legally  invalid 
and  submits  for  recordation  a  signed 
affidavit,  a  registration  may  be  made  in 
the  applicant's  name. 

(d)  Registration  as  a  single  wo.'-k.  For 
purposes-'  of  registration  on  a  single 
application  and  upon  payment  of  a 
single  fee,  the  following  shall  be 
considered  a  single  mask  woik: 

(1)  In  the  case  of  a  mask  work  that 
has  not  been  commercially  exploited: 
All  original  mask  work  elements  fixed  in 
a  particular  form  of  a  semiconductor 
chip  product  at  the  time  an  application 
for  registration  is  filed  and  in  which  the 
owner  or  owners  of  the  mask  work  is  or 
are  the  same;  and 

(2)  In  the  case  of  a  mask  work  that 
has  been  commercially  exploited:  All 
original  mask  work  elements  fixed  in  a 
semiconductor  chip  product  at  the  time 
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that  product  was  First  commercially 
exploited  and  in  which  the  owner  or 
owners  of  the  mask  work  is  or  are  the 
same. 

(e)  Registration  in  most  complete 
form.  Owners  seeking  registration  of  a 
mask  work  contribution  must  submit  the 
entire  original  mask  work  contribution 
in  its  most  complete  form  as  fixed  in  a 
semiconductor  chip  product.  The  most 
complete  form  means  the  stage  of  the 
manufacturing  process  which  is  closet  to 
completion.  In  cases  where  the  owner  is 
unable  to  register  on  the  basis  of  the 
most  complete  form  because  he  or  she 
lacks  control  over  the  most  complete 
form,  an  averment  of  this  fact  must  be 
made  at  Space  2  of  Form  MW.  Where 
such  an  averment  is  made,  the  owner 
may  register  on  the  basis  of  the  most 
complete  form  in  his  or  her  possession. 

(f)  Section  914  Orders.  (1)  For 
purposes  of  this  section,  the  terms 
"Commissioner"  and  "Order"  shall  have 
the  meaning  given  them  in  the 
Guidelines  for  the  Submission  of 

'  Applications  for  Interim  Protection  of 
Mask  Works  Under  17  U.S.C.  914  (49  FR 
4-;517;  Nov.  7. 1984)  as  follows: 

(i)  "Commissioner"  means  the 
Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and 
Trademarks. 

(ii)  "Order"  means  an  action  by  the 
Commissioner  issuing  or  terminating  an 
Order  extending  to  foreign  nationals, 
domiciliaries  and  sovereign  authorities 
the  privilege  of  making  interim 
registrations  for  mask  works  pursuant  to 
Chapter  9  of  title  17,  U.S.C. 

(2)  In  the  case  of  a  mask  work  which 
is  eligible  for  registration  only  after 
issuance  of  an  Order  of  the 
Commissioner  pursuant  to  section  914. 
17  U.S.C,  applications  for  registration 
under  section  908  may  be  submitted, 
along  with  the  proper  identifying 
material  and  fee.  if  a  request  for 
issuance  of  an  Order  has  been  made  in 
accordance  with  the  Guidelines.  The 
Copyright  Office  will  process  and 
examine  the  claims,  but  will  not  issue  a 
certificate  of  registration  unless  and 
until  an  Order  is  issued  pursuant  to  17 
use.  914. 

(3)  The  effective  date  of  any 
registration  premised  on  a  section  914, 
17  U.S.C.  Order  shall  not  be  earlier  than 
the  effective  date  of  the  Order. 

(4)  Registration  premised  on  a  section 
914.  17  U.S.C.  Order  will  be  refused 
unless  the  Order  is  given  an  effective 
date  before,  and  the  proper  application, 
deposit  of  identifying  material,  and  fee 
are  received  in  the  Copyright  Office 
before: 

(i)  luly  1. 1985.  in  the  case  of  mask 
works  first  commercially  exploited 


between  July  1. 1983.  and  November  8. 
1984;  or 

(ii)  the  expiration  of  two  years 
following  first  commercial  exploitation, 
in  the  case  of  a  mask  work 
commercially  exploited  on  or  after 
November  8. 1984. 

(5)  Subject  to  paragraph  (e)(4)  of  this 
section,  registration  of  a  claim  premised 
on  a  section  914. 17  U.S.C.  Order  will  be 
made  even  after  the  termination  or 
expiration  of  an  Order,  provided  that  a 
proper  application,  deposit  of  identifying 
material,  and  fee  are  received  in  the 
Copyright  Office  while  the  Order  is  in 
effect,  and  the  claim  is  otherwise 
entitled  to  registration  under  chapter  9 
of  Title  17  U.S.C. 

(g)  Corrections  and  amplifications  of 
prior  registration.  Except  for  errors  or 
omissions  made  by  the  Copyright  Office, 
no  corrections  or  amplifications  can  be 
made  to  the  information  contained  in 
the  record  of  a  completed  registration 
after  the  effective  dale  of  the 
registration.  A  document  purporting  to 
correct  or  amplify  the  information  in  a 
completed  registration  may  be  recorded 
in  the  Copyright  Office  for  whatever 
effect  a  court  of  competent  jurisdiction 
may  later  give  to  it.  if  the  document  is 
signed  by  the  owner  of  the  mask  work, 
as  identified  in  the  registration  record, 
or  by  a  duly  authorized  agent  of  the 
owner. 

§  2 11. 5    Deposit  of  identifying  material. 

(a)  General.  This  section  precribes 
rules  pertaining  to  the  deposit  of 
identifying  material  for  registration  of  a 
claim  of  protection  in  a  mask  work 
under  section  908  of  Title  17  U.S.C. 

(b)  Nature  of  required  deposit.  Subject 
to  the  provisions  of  paragraph  (c)  of  this 
section,  the  deposit  of  identifying 
material  to  accompany  an  application 
for  registration  of  a  mask  work  claim 
under  S  211.4  of  these  regulations  shall 
consist  of: 

(1)  In  the  case  of  a  commercially 
exploited  mask  work,  four  reproductions 
of  the  mask  work  fixed  in  the  form  of 
the  semiconductor  chip  product  in  which 
it  was  first  commercially  exploited. 
Defective  chips  may  be  deposited  under 
this  section  provided  that  the  mask 
work  contribution  would  be  revealed  in 
reverse  dissection  of  the  chips.  The  four 
reproductions  shall  be  accompanied  by 
a  visually  perceptible  representation  of 
each  layer  of  the  mask  work  consisting 
of: 

(i)  Sets  of  plastic  color  overlay  sheets: 

(ii)  drawings  or  plots  in  composite 
form  on  a  single  sheet  or  on  separate 
sheets;  or 

(iii)  a  photograph  of  each  layer  of  the 
work  fixed  in  a  semiconductor  chip 
product. 


The  visually  perceptible  representation 
of  a  mask  work  deposited  under  this 
section  shall  be  reproduced  on  material 
which  can  be  readily  stored  in  an  BV*  x 
11  inch  format,  and  shall  be  reproduced 
at  a  magnification  sufficient  to  reveal 
the  baslp  circuitry  design  of  the  mask 
work  "md  which  shall  in  all  cases  be  at 
least  20  times  magnification. 

(2)  In  the  case  of  a  mask  work  that 
has  not  been  commercially  exploited, 
one  of  the  following: 

(i)  Where  the  mask  work  contribution 
in  which  registration  is  sought 
represents  twenty  percent  or  more  of  the 
area  of  the  intended  final  form,  a 
visually  perceptible  representation  of 
the  work  in  accordance  with  paragraph 
(b)(l)(i)  or  (ii)  of  this  section.  In  addition 
to  the  deposit  of  visually  perceptible 
representations  of  the  work,  an 
applicant  may.  at  his  or  her  option, 
deposit  four  reproductions  in  the  most 
complete  form  of  the  mask  work  as  fixed 
in  a  semiconductor  product. 

(ii)  Where  the  mask  work  contribution 
in  which  registration  is  sought 
represents  less  than  twenty  percent  of 
the  area  of  the  intended  final  form,  a 
visually  perceptible  representation  of 
the  work  which  reveals  the  totality  of 
the  mask  work  contribution  to  a  person 
trained  in  the  state  of  the  art.  The 
visually  perceptible  representations  may 
consist  of  any  combination  of  plastic 
color  overlay  sheets,  drawing  or  plots  in 
composite  form,  or  a  photograph  or 
photographs  of  the  entire  mask  set.  If 
the  visually  perceptible  representation 
fails  to  identify  all  of  the  elements  of  the 
mask  work  contribution,  they  may  be 
accompanied  by  additional  explanatory 
material.  The  visually  perceptible 
representation  of  a  mask  work 
deposited  under  this  section  shall  be 
reproduced  on  material  which  can  be 
readily  stored  in  an  BVi  x  11  inch  format 
and  shall  be  of  sufficient  magnification 
and  completeness  to  reveal  all  elements 
of  the  mask  work  contribution.  In 
addition  to  the  deposit  of  visually 
perceptible  representations  of  the  work, 
an  applicant  may.  at  his  or  her  option, 
deposit  four  reproductions  in  the  most 
complete  form  of  the  mask  work  as  fixed 
in  a  semiconductor  chip  product. 

(c)  Trade  secret  protection.  Where 
specific  layers  of  a  mask  work  fixed  in  a 
semiconductor  chip  product  contain 
information  in  which  trade  secret 
protection  is  asserted,  certain  material 
may  be  withheld  as  follows: 

(1)  Mask  works  commercially 
exploited.  For  commercially  exploited 
mask  works  no  more  than  two  layers  of 
each  five  or  more  layers  in  the  work.  In 
lieu  of  the  visually  perceptible 
representations  required  under 
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paragraph  (b)(1)  of  this  section, 
identifying  portions  of  the  withheld 
material  must  be  submitted.  For  these 
purposes,  "identifying  portions"  shall 
mean  (i)  a  printout  of  the  mask  work 
design  data  pertaining  to  each  withheld 
layer,  reproduced  in  microform,  or  (ii) 
visually  perceptible  representations  in 
accordance  with  paragraph  (b)(1)  (i),  (ii). 
or  (iii)  of  this  section  with  those  portions 
containing  sensitive  information 
maintained  under  a  claim  of  trade 
secrecy  blocked  out,  provided  that  the 
portions  remaining  are  greater  than 
those  which  are  blocked  out. 

(2)  Mask  work  not  commercially 
exploited.  For  mask  works  not 
commercially  exploited  falling  under 
paragraph  (b)(2)(i)  of  this  section,  any 
layer  may  be  withheld.  In  lieu  of  the 
visually  perceptible  representations 
required  under  paragraph  (b)(2)  of  this 
section,  "identifying  portions"  shall 
mean  (i)  a  printout  of  the  mask  work 
design  data  pertaining  to  each  withheld 
layer,  reproduced  in  microform,  in  which 
sensitive  information  maintained  under 
a  claim  of  trade  secrecy  has  been 
blocked  out  or  stripped,  or  (ii)  visually 
perceptible  representations  in 
accordance  with  paragraph  (b](2)(i)  with 
those  portions  containing  sensitive 
information  maintained  under  a  claim  of 
trade  secrecy  blocked  out,  provided  that 
the  portions  remaining  are  greater  than 
those  which  are  blocked  out.  The 
identifying  portions  shall  be 
accompanied  by  a  single  photograph  of 
the  top  or  other  visible  layers  of  the 
mask  work  fixed  in  a  semiconductor 
chip  product  in  which  the  sensitive 
information  maintained  under  a  claim  of 
trade  secrecy  has  been  blocked  out, 
provided  that  the  blocked  out  portions 
do  not  exceed  the  remaining  portions. 

(d)  Special  relief.  The  Register  of 
Copyrights  may  decide  to  grant  special 
relief  from  the  deposit  requirements  of 
this  section,  and  shall  determine  the 
conditions  under  which  special  relief  is 
to  be  granted..  Requests  for  special  relief 
under  this  paragraph  shall  be  made  in 
writing  to  the  Chief,  Examining  Division 
of  the  Copyright  Office,  Washington, 
D.C.  20559,  shall  be  signed  by  the  person 
signing  the  application  for  registration, 
shall  set  forth  specific  reasons  why  the 
request  should  be  granted  and  shall 
propose  an  alternative  form  of  deposit. 

(e)  Retention  and  disposition  of 
deposits.  (1)  Any  identifying  material 
deposited  under  this  section,  including 
material  deposited  in  connection  with 
claims  that  have  been  refused 
registration,  are  the  property  of  the 
United  Slates  Government. 

(2)  Where  a  claim  of  protection  in  a 
mask  work  is  registered  in  the  Copyright 
Office,  the  identifying  material 


deposited  in  connection  with  the  claim 
shall  be  retained  under  the  control  of  the 
Copyright  Office,  including  retention  in 
Government  storage  facilities,  during  the 
period  of  protection.  After  that  period,  it 
is  within  the  joint  discretion  of  the 
Register  of  Copyrights  and  the  Librarian 
of  Congress  to  order  its  destruction  or 
other  disposition. 

§211.6    Methods  of  affixation  and 
placement  of  mask  work  notice 

(a)  General.  (1)  This  section  speciHes 
methods  of  affixation  and  placement  of 
the  mask  work  notice  that  will  satisfy 
the  notice  requirement  in  section  909  of 
title  17  U.S.C.  A  notice  deemed 
"acceptable"  under  this  regulation  shall 
be  considered  to  satisfy  the  requirement 
of  that  section  that  it  be  affixed  "in  such 
manner  and  location  as  to  give 
reasonable  notice"  of  protection.  As 
provided  in  that  section,  the  examples 
specified  in  this  regulation  shall  not  be 
considered  exhaustive  of  the  methods  of 
affixation  and  positions  giving 
reasonable  notice  of  the  claim  of 
protection  in  a  mask  work. 

(2)  The  acceptability  of  a  mask  work 
notice  under  these  regulations  shall 
depend  upon  its  being  legible  under 
normal  conditions  of  use,  and  affixed  in 
such  manner  and  position  that,  when 
affixed,  it  may  be  viewed  upon 
reasonable  examination. 

(b)  Elements  of  mask  work  notice.  The 
elements  of  a  mask  work  notice  shall 
consist  of: 

(1)  the  words  "mask  work",  the 
symbol  "*M*",  or  the  symbol  "@"  (the 
letter  M  in  a  circle);  and 

(2)  the  name  of  the  owner  or  owners 
of  the  mask  work  or  an  abbreviation  by 
which  the  name  is  recognized  or  is 
generally  known. 

(c)  Methods  of  affixation  and 
placement  of  the  notice.  In  the  case  of  a 
mask  work  fixed  in  a  semiconductor 
chip  product,  the  following  locations  are 
acceptable: 

(1)  A  gummed  or  other  label  securely 
affixed  or  imprinted  upon  the  package 
or  other  container  used  as  a  permanent 
receptacle  for  the  product;  or 

(2)  A  notice  imprinted  or  otherwise 
affixed  in  or  on  the  top  or  other  visible 
layer  of  the  product. 

Dated:  June  21, 1985. 
Donald  C.  Curran, 
Acting  Register  of  Copyrights. 

Approved  by: 
Daniel  ).  Boorstin, 
The  Librarian  of  Congress. 
[FR  Doc.  85-15514  Filed  6-27-85;  8:45  am] 

BILUNQ  CODC  1410-03-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  1 

[OA-FRL-2855-4] 

Statement  of  Organization  and  General 
Information 

agency:  Environmental  Protection 
Agency. 

action:  Final  rule. 

SUMMARY:  This  document  updates  the 
statement  of  organization  and  general 
information  to  reflect  the  current 
organization  of  the  U.S.  Environmental 
Protection  Agency. 

EFFECTIVE  DATE:  June  20,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gary  M.  Katz,  Director, 
Management  and  Organization  Division, 
Office  of  Administration,  202-382-5000. 

List  of  Subjects  in  40  CFR  Part  1 

Organization  and  functions 
(Government  a^ncies). 

Dated:  June  20, 1985. 

Howard  M.  Messner, 

Assistant  Administrator  for  Administration 
and  Resources  Management 

Part  1  of  Title  40  of  the  Code  of 
Federal  Regulations  is  revised  as 
follows: 

PART  1— STATEMENT  OF 
ORGANIZATION  AND  GENERAL 
INFORMATION 

Subpart  A— Introduction 

Sec. 

1.1 

1.3 

1.5 

1.7 


Creation  and  authority. 
Purpose  and  functions. 
Organization  and  general  information. 
Location  of  principal  offices. 


Subpart  B — Headquarters 

1.21    General. 

1.23    Office  of  the  Administrator. 

1.25    Staff  Offices. 

1.27    Offices  of  the  Associate 

Administrators. 
1.29    Office  of  Inspector  General. 
1.31    Office  of  General  Counsel. 
1.33    Office  of  Administration  and  Resources 

Management. 
1.35    Office  of  Enforcement  and  Compliance 

Monitoring. 
1.37    Office  of  External  Affairs. 
1.39    Office  of  Policy,  Planning  and 

Evaluation. 
1.41    Office  of  Air  and  Radiation. 
1.43    Office  of  Pesticides  and  Toxic 

Substances. 
1.45    Office  of  Research  and  Development. 
1.47    Office  of  Solid  Waste  and  Emergency 

Response. 
1.49    Office  of  Water. 
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Subpart  C— FieM  Installations 

s, . 

l.«il     Ktnumiil  Offices. 

Authority:  5  I!  S.C.  552 
Source:  43  FR  2«479.  Iiitn-  Mi.  IJru.  unlts.s 
(itlitTwise  niiled. 

Subpart  A— Introduction 
^1.1    Creation  and  authority. 

Htrurganizatiun  Plan  3  of  197(1. 
fst.iblished  the  L'.S.  Environmjr.t.tl 
i'roJfctiun  Agency  (F.PA|  in  the 
Fvecutive  branch  as  an  independent 
.•\<;inry.  effective  DeccmlxT  2.  m~() 

s  1.3    Purpose  and  functions. 

The  U.S.  Environmental  Protection 
Agency  permits  coordinated  and 
effective  governmental  action  to  assure 
th»r  protection  of  the  environment  liy 
.ibiiting  and  controlling  pollutii»n  on  a 
systematic  basis.  Reorganization  Plan  3 
of  1970  transferred  to  FPA  a  variety  of 
research,  monitoring,  standard  setting, 
tind  enforcement  activities  related  to 
pollution  abatement  and  control  to 
provide  for  the  treatment  of  the 
environment  as  a  single  iiitemlaled 
system.  Complementary  to  these 
.if.tivities  are  the  Agency's  coordination 
and  support  of  research  and 
.tntipollution  activitiei  carried  out  by 
Stale  and  local  governments,  private 
;ind  public  groups,  individuals,  and 
educational  institutions.  EPA  reinfortes 
effoits  among  other  Federal  ngencies 
^  with  respect  to  the  impact  of  their 
(Tncr;itinns  on  the  rn\  irnnnirnt 

$  1.5    Organization  and  general 
information. 

(.i)  rhe  U.S.  Environmental  Prctet  lion 
.Agency's  basic  organization  consists  of 
He.tdquarters  and  10  Regional  Offices. 
Fl'.\  Headquarters  in  Washington,  D.C. 
n..imtains  overall  planning,  cooidination 
,ind  control  of  EPA  programs.  Regional 
.Administrators  head  the  Regional 
Offices  and  are  responsible  directly  to 
the  .Administrator  for  the  execution  of 
the  .Agent  v's  programs  within  the 
boimdaries  of  their  Regions 

|b|  EPA's  Directives  System  c(»nt.tins 
definitive  statements  of  F.PAs 
organization,  policies,  procedures. 
>i.-^signments  of  responsibility,  and 
delegations  of  authority.  Copies  are 
.ivailable  for  public  inspection  and 
copying  at  the  Management  and 
Organization  Division.  401  M  Strt^el 
S\V..  Washington.  DC.  20400. 
Information  can  be  obtained  from  the 
Office  of  Public  Affairs  at  all  Regional 
Offices. 

(c)  EPA  conducts  procurement 
pursuant  to  the  Federal  Prt)perty  and 
.Administrative  Services  .Act.  the  Fedend 
J'rocurement  Regulations,  and 
implementing  EPA  regulations. 


§  1.7    Location  of  principal  oHicM. 

(a)  The  EPA  Headquarters  is  in 
Washington.  DC.  The  mailing  address  is 
401  M  Street  SW..  Washington.  DC. 
204CO. 

(b)  The  addresss  of  (and  Stales  served 
by)  the  EPA  Regional  Offices  (see  1.61) 
are: 

(1)  Region  I,  U.S.  Environmental 
Protection  Agency.  Room  220.3.  John  F 
Kennedy  Federal  Building.  Boston.  MA 
02J03.  (Connecticut.  Maine. 
Massachusetts.  .New  Hampshire.'.  Rhode 
Island,  and  Vermont.) 

(2)  Region  II.  U.S.  Environmental 
Protection  Agency.  Room  900.  26  Federal 
Plaza.  New  York.  NY  10278.  (New- 
jersey.  New  York.  Puerto  Rico,  and  the 
Virgin  Islands.) 

(3)  Region  III,  U.S.  Environmental 
l»rotection  Agency.  841  Chestnut  Street. 
Philadelphia.  PA  19107.  (Delaware. 
Maryland.  Pennsylvania,  Virginia,  West 
Virginia,  and  the  District  of  Columbia  ) 

(4)  Region  IV.  U.S.  Environmental 
Protection  Agency.  345  Courtland  Street 
NF...  Atlanta.  G.A  30365.  (.Alabama. 
Florida.  Georgia.  Kentucky.  Mississippi. 
North  Carolina.  South  Carolina,  and 
Tennessee ) 

(5)  Region  V.  U.S.  Environmental 
Protection  Agency.  230  South  Dearborn 
Street.  Chicago.  IL  60604.  (Illinois. 
Indiana.  Michigan.  Minnesota.  Ohio  and 
Wisconsin  ) 

(6)  Region  VI.  U.S.  Environmental 
P.'otection  Agency.  1201  Elm  Street. 
Dallas.  TX  75270.  (.Arkansas.  Louisiana. 
New  Mexico.  Oklahoma,  and  Texas.) 

(7)  Region  VII.  U.S.  Environmental 
Protection  Agency.  726  Minnesota 
Avenue,  Kansas  City.  KS  bfilOl.  (Iowa. 
Kansas.  Missouri,  and  .Nebraska  ) 

(8)  region  VIII.  U.S.  Environmental 
Protection  Agency.  999  18th  street.  One 
Denver  Place.  Denver.  CO  80202. 
(Colorado.  Montana.  .North  Dakota. 
South  Dakota.  Utah,  and  Wyoming.) 

(9)  Region  IX.  U.S.  Environmental 
Protection  Agency.  215  Fremont  Street. 
San  Francisco.  CA  94105.  (Arizona. 
California.  Hawaii.  Nevada,  American 
Samoa.  Trust  Territories  of  the  Pacific 
Islands.  Guam.  W'ake  Islands,  and  the 
.Northern  Marianas.) 

(10)  Region  X,  U.S.  Environmental 
Protection  Agency.  1200  Sixth  Avenue, 
Seattle,  WA  98101.  (Alaska.  Idaho. 
Oregon,  and  Washington.) 

Subpart  B — Headquarters 

§  1.21    General. 

EPA  Headquarters  is  comprised  of  (a) 
the  Office  of  the  Administrator,  (b)  two 
Associate  Administrators  and  four  staff 
offices  which  advise  the  Administrator 
on  cross-cutting  Agency  headquarters 
and  regional  issues  and  conduct 


programs  with  respect  to  EPA's 
interface  with  other  national  and 
international  governmental 
organizations:  (c)  the  Office  of  Inspector 
General:  (d)  the  Office  of  General 
Counsel:  (e)  and  nine  operational 
offices,  each  headed  by  an  Assistant 
Administrator,  responsible  for  carrying 
out  FJ'A's  major  environmental  and 
administrative  programs. 

§  1.23    Office  of  tfM  Administrator. 

The  Environmental  Protection  Agency 
IS  headed  by  an  Administrator  who  is 
appointed  by  the  President,  by  and  with 
the  consent  of  the  Senate.  The 
Administrator  is  responsible  to  the 
President  for  providing  overall 
supervision  to  the  Agency,  and  is 
assisted  by  a  Deputy  Administrator  also 
appointed  by  the  President,  by  and  with 
the  consent  of  the  Senate.  The  Depu>y 
Administrator  assists  the  .Administrator 
in  the  discharge  of  Agency  duties  and 
responsibilities  and  serves  as  Acting 
Administrator  in  the  absence  of  the 
Administrator. 

§1.25    Staff  Off  ices. 

(a)  Of'ice  of  Admiiustrutne  Latv 
fiiiisrs.  The  Office  of  .Adm.inistrative 
l.aw  Judges,  under  the  supervision  of  the 
Chief  Administrative  Law  Judge,  is 
responsible  for  presiding  over  and 
conducting  formal  hearings,  and 
issuance  of  initial  decisions,  if 
appropriate,  in  such  proceedings.  The 
Office  provides  supervision  of  the 
.Administrative  Law  Judges,  who  operatt; 
as  a  component  of  the  Office  of 
Administrative  I.aw  Judges,  in  certain 
Agent  y  Regional  Offices.  The  Office 
provides  the  .Agency  Hearing  Clerk. 

(b)  Office  of  Civil  Rights.  The  Office 
of  Civil  Rights,  under  the  supervision  of 
a  Director,  serves  as  the  principal 
adviser  to  the  Administrator  with 
respect  to  EPA's  civil  rights  programs, 
rhe  Office  develops  policies, 
procedures,  and  regulations  to 
implement  the  Agency's  civil  righis 
responsibilities,  "and  provides  direction 
to  Regional  and  field  activities  in  the 
Office's  area  of  responsibilities.  The 
Office  implements  and  monitors  the 
Agency's  equal  employment  opportunity 
program:  provides  advice  and  guidance 
to  EPA  program  officials  and  Regional 
Administrators  on  EEO  matters;  serves 
as  advocate  for  furthering  career 
opportunities  for  minorities  and  women; 
and  processes  complaints  of 
discrimination  for  Agency  disposition. 
The  office  assures:  (1)  Maximum 
participation  of  minority  business 
enterprises  under  EPA  contracts  and 
grants:  (2)  equal  employment 
opportunity  under  Agency  service 
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contracts,  construction  contracts,  and 
grants;  (3)  compliance  with  the  Davis- 
Bacon  Act  and  related  acts;  (4) 
compliance  with  the  provisions  of  laws 
affecting  Agency  programs  requiring 
nondiscrimination  on  account  of  age  and 
physical  handicap  and;  (5)  services  or 
benefits  are  dispensed  under  any 
program  or  activity  receiving  Agency 
financial  assistance  on  a 
nondiscrimination  basis. 

(c)  Science  Advisory  Board.  The 
Science  Advisory  Board,  under  the 
direction  of  a  Director,  provides  expert 
and  independent  advice  to  the 
Admini.strator  on  the  scientific  and 
technical  issues  facing  the  Agency.  The 
Office  advises  on  broad,  scientific, 
technical  and  policy  matters;  assesses 
the  results  of  specific  research  efforts; 
assists  in  identifying  emerging 
environmental  problems;  and  advises 
the  Administrator  on  the  cohesiveness 
and  currency  of  the  Agency's  scientific 
programs. 

(d)  Office  of  Small  and  Disadvantaged 
Business  Utilization.  The  Office  of  Small 
and  Disadvantaged  Business  Utilization, 
under  the  supervision  of  a  Director,  is 
responsible  for  developing  policy  and 
procedures  implementing  the  Agency's 
small  and  disadvantaged  business 
utilization  responsibilities.  The  Office 
provides  information  and  assistance  to 
components  of  the  Agency's  field  offices 
responsible  for  carrying  out  related 
activities.  The  Office  develops  and 
implements  a  program  to  provide  the 
maximum  utilization  of  women-owned 
business  enterprises  in  all  aspects  of 
EPA  contract  work;  in  collaboration 
with  the  Procurement  and  Contracts 
Management  Division,  develops 
programs  to  stimulate  and  improve 
involvement  of  small  and  minority 
business  enterprises;  and  recommends 
the  assignment  of  technical  advisers  to 
assist  designated  Procurement  Center 
Representatives  of  the  Small  Business 
Administration  in  their  duties.  The 
Office  represents  EPA  at  hearings, 
interagency  meetings,  conferences  and 
other  appropriate  forums  on  matters 
related  to  the  advancement  of  these 
cited  business  enterprises  in  EPA's 
Federal  Contracting  Program. 

§  1.27    Offices  of  the  Associate 
Administrators. 

(a)  Office  of  International  Activities. 
The  Office  of  International  Activities, 
under  the  supervision  of  an  Associate 
Administrator,  provides  direction  to  and 
supervision  of  the  activities,  programs, 
and  staff  assigned  to  the  Office  of 
International  Activities.  All  of  the 
functions  and  responsibilities  of  the 
Associate  Administrator  are 
Agencywide.  and  apply  to  all 


international  activities  of  the  Agency. 
The  Office  develops  policies  and 
procedures  for  the  direction  of  the 
Agency's  international  programs  and 
activities,  subject  to  U.S.  foreign  policy, 
and  assures  that  adequate  program, 
scientific,  and  legal  inputs  are  provided. 
It  conducts  continuing  evaluations  of  the 
Agency's  international  activities  and 
makes  appropriate  recommendations  to 
the  Administrator.  The  Office  advises 
the  Administrator  and  principal  Agency 
officials  on  the  progress  and  effect  of 
foreign  and  international  programs  and 
issues.  The  Office  serves  as  the 
Administrator's  representative  in 
contacts  with  the  Department  of  Slate 
and  other  Federal  agencies  concerned 
with  international  affairs.  It  negotiates 
arrangements  or  understandings  relating 
to  international  cooperation  with  foreign 
organizations.  The  Office  coordinates 
Agency  international  contacts  and 
commitments;  serves  as  the  focal  point 
for  responding  to  requests  for 
information  relating  to  EPA 
international  activities;  and  provides  an 
initial  point  of  contact  for  all  foreign 
visitors.  The  Office  maintains  liaison 
with  all  relevant  international 
organizations  and  provides 
representation  where  appropriate.  It 
establishes  Agency  policy,  and  approves 
annua!  plans  and  modifications  for 
travel  abroad  and  attendance  at 
international  conferences  and  events.  It 
provides  administrative  support  for  the 
general  activities  of  the  Executive 
Secretary  of  the  U.S.  side  of  the  US- 
USSR/PRC  agreements  on 
environmental  protection  and  of  the  U.S. 
Coordinator  for  the  NATO  Committee 
on  the  Challenges  of  Modern  Society. 
The  Office  supervises  these  programs 
with  respect  to  activities  which  are 
completely  within  the  purview  of  EPA. 

(b)  Office  of  Regional  Operations.  The 
Office  of  Regional  Operations,  under  the 
supervision  of  an  Associate 
Administrator,  reports  directly  to  the 
Administrator  and  Deputy 
Administrator.  The  Office  serves  as  the 
primary  communications  link  between 
the  Administrator/Deputy 
Administrator  and  the  Regional 
Administrators.  It  provides  a 
Headquarters  focus  for  ensuring  the 
involvement  of  Regions,  or 
consideration  of  Regional  views  and 
needs,  in  all  aspects  of  the  Agency's 
work.  The  Office  is  responsible  for 
assuring  Regional  participation  in 
Agency  decision-making  processes, 
assessing  the  impact  of  Headquarters 
actions  on  Regional  operations,  and 
acting  as  ombudsman  to  resolve 
Regional  problems  on  behalf  of  the 
Administrator.  The  Associate 


Administrator  coordinates  Regional 
issues,  organizes  Regional 
Administrator  meetings  and  work 
groups;  and  coordinates  Regional 
responses  to  specific  issues.  In  addition, 
the  Office  is  responsible  for  working 
with  the  Regional  Offices  to  further  the 
consistent  application  of  national 
program  policies  by  reinforcing  existing 
administrative,  procedural,  and  program 
policy  mechanisms  as  well  as  through 
initiation  of  reviews  of  significant 
Regional  issues  of  interest  to  the 
Administrator.  It  continually  monitors 
responsiveness  and  compliance  with 
established  policies  and  technical  needs 
through  formal  and  informal  contact  and 
free  dialogue.  The  Office  jpitiafes  and 
conducts  on-site  field  visits  to  study, 
analyze,  and  resolve  problems  of 
Regional,  sectional,  and  national  scale. 

§  1.29    Office  of  Inspector  General. 

The  Office  of  Inspector  General 
assumes  overall  responsibility  for  audits 
and  investigations  relating  to  EPA 
programs  and  operations.  The  Office 
provides  leadership  and  coordination 
and  recommends  policies  for  other 
Agency  activities  designed  to  promote 
economy  and  efficiency  and  to  prevent 
and  detect  fraud  and  abuse  is  such 
programs  and  operations.  The  Office  of 
the  Inspector  General  informs  the 
Administrator,  Deputy  Administrator, 
and  Congress  of  serious  problems, 
abuses  and  deficiencies  relating  to  EPA 
programs  and  operations,  and  of  the 
necessity  for  and  progress  of  corrective 
a'ction;  and  reviews  existing  and 
proposed  legislation  and  regulations  to 
assess  the  impact  on  the  administration 
of  EPA's  programs  and  operations.  The 
Office  recommends  policies  for.  and 
conducts  or  coordinates  relationships 
between,  the  Agency  and  other  Federal. 
State  and  local  government  agencies, 
and  nongovernmental  entities  on  all 
matters  relating  to  the  promotion  of 
economy  and  efficiency  in  the 
administration  of.  or  the  prevention  and 
detection  of  fraud  and  abuse  in, 
programs  and  operations  administered 
by  the  Agency. 

S  1.31    Office  of  General  Counsel. 

The  Office  of  General  Counsel  is 
under  the  supervision  of  the  General 
Counsel  who  serves  as  the  primary  legal 
adviser  to  the  Administrator.  The  office 
provides  legal  services  to  all 
organizational  elements  of  the  Agency 
with  respect  to  all  Agency  programs  and 
activities  and  also  provides  legal 
opinions,  legal  counsel,  and  litigation 
support;  and  assists  in  the  formulation 
and  administration  of  the  Agency's 
policies  and  programs  as  legal  adviser. 
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$  1.33    Offic*  Of  AdministraMon  and 
Resources  Management 

Tht'  Office  of  Administration  dnd 
KfSDjrces  Management  is  under  the 
super\ision  of  the  Asiistante 
.-Xdministrator  for  Administration  and 
Resources  Management  who  provides 
services  to  all  of  the  programs  and 
activities  of  the  Agency,  except  as  may 
be  specifically  noted.  In  addition,  the 
Assistant  Administrator  has  primary 
responsibility  Agencyvvide  for  policy 
and  procedures  governing  the  functional 
areas  outlined  below.  The  major 
functions  of  the  Office  include  resources 
management  and  systems  (im;luding 
budget  and  financial  management), 
personnel  services,  occupational  health 
and  safety,  administrative  serv  ices, 
organization  and  management  analysis 
and  systems  development,  information 
management  and  services,  automated 
data  processing  systems,  prtjcuremer.l 
through  contracts  and  grants,  and 
human  resources  management.  This 
Office  is  the  primary  point  of  contact 
and  manages  Agencyw  ide  internal 
controls,  audit  resolution  and  follow  up. 
and  government-wide  management 
improvement  initiatives.  In  the 
performance  of  the  above  functions  and 
responsibilities,  the  Assistant 
Administrator  for  Administration  and 
Resources  Management  n-presents  the 
Administrator  in  communications  with 
the  Office  of  Management  and  Budget. 
Office  of  Personnel  Management 
General  Accounting  Office.  General 
Serv  ices  Administration.  Department  of 
the  Treasury,  and  other  Federal 
agencies  prescribing  requirements  for 
the  conduct  of  Government  budget 
fiscal  management  and  administrative 
activities. 

(a)  Office  of  AdiTiiniiytration  arJ 
Resources  Managewent.  Research 
Triangle  Park.  North  CarvUna.  (RTl'f. 
The  Office  of  Administration  and 
Resources  Manae,ement  (OARM).  RTP. 
mder  the  supervision  of  a  Director, 
provides  services  to  ail  of  the  programs 
and  activities  at  RTP  and  certain 
financial  and  automated  data  pron-ssing 
services  Agencywide.  The  major 
functions  of  the  Office  include  personnel 
services,  financial  management, 
procurement  through  contracts,  library 
and  other  information  services,  general 
serv  ices  (including  safety  and  security, 
property  and  supply,  printing, 
distribution,  facilities  and  other 
administrative  services)  and  providing 
both  local  RTP  and  Agencywide 
automated  data  processing  systerr.s 
services.  The  Director.  OARM.  RTP. 
supervises  the  Office  of  Administration. 
Financial  Management  and  Data 
Processing.  RTP. 


(b)  Office  of  Administration. 
Cincinnati.  Ohio.  The  Office  of 
Administration  at  Cincinnati.  Ohio, 
under  the  supervision  of  a  Director, 
provides  and  administers  personnel, 
procurement,  safety  and  security. 
property  and  supply,  printing, 
distribution,  facilities,  and  other 
administrative  service  programs  at 
Cincinnati  and  other  specified 
geographic  locations. 

(c)  Office  of  the  Comptroller.  The 
Office  of  the  Comptroller,  under  the 
superv  ision  of  the  Comptroller,  is 
responsible  for  Agencywide  budget, 
resources  management  and  financial 
management  functions,  including 
program  analysis  and  planning;  budget 
formulation,  preparation  and  execution: 
funding  allotments  and  allocations:  and 
developing  and  maintaining  accounting 
systems,  fiscal  controls,  and  systems  for 
payroll  and  disbursements.  The 
Assistant  Administrator's  resource 
systems  responsibilities  are 
administered  by  this  Off;r.e. 

(d)  O^ice  of  Administra'Jon.  Tlie 
Office  of  Administration,  urder  the 
supervision  of  a  Director,  is  responsible 
for  the  development  and  conduct  of 
programs  for  personnel  pcilicies. 
procedures  and  operations:  organization 
and  management  systems,  control,  and 
services;  facilities,  property  and  space 
management:  personnel  and  property- 
security;  policies,  procedures,  and 
operations  related  to  procurement 
through  grants,  contracts,  and 
interagency  agreements;  and 
occupational  health  and  safety. 

(e)  Office  of  Information  Resources 
Management.  The  Office  of  Information 
Resources  Management  (OiRM).  under 
the  superv  ision  of  a  Director,  provides 
for  an  information  resource  management 
program  ;IRM)  consistent  with  the 
provisions  of  Pub.  L  96-511.  The  Office 
establishes  policy,  goals  and  objectives 
for  implementation  of  IRM;  develops 
annual  and  long-range  plans  and 
budgets  for  IRM  functions  and  activities: 
and  promotes  IRM  concepts  throughout 
the  Agency.  The  Office  coordinates  IRM 
activities;  plans,  develops  and  operates 
information  systems  and  serv  ices  in 
support  of  the  Agency's  management 
and  administrative  functions,  and  other 
Agency  programs  and  functions  as 
required.  The  Office  oversees  the 
performance  of  these  activities  when 
carried  out  by  other  Agency 
components.  The  Office  performs  liaison 
for  interagency  sharing  of  information 
and  coordinates  IRM  activities  with 
OMB  and  GSA.  The  Office  ensures 
compliance  with  requirements  of  Pub.  L. 
96-511  and  other  Federal  laws, 
regulations,  and  guidelines  relative  to 


IRM:  and  chairs  the  Agency's  IRM 
Steering  Committee.  The  Office 
develops  Agency  policies  and 
standards;  and  administers  or  oversees 
Agency  programs  for  library  systems 
and  serv  ices,  internal  records 
management  and  the  automated 
collection,  processing,  storage,  retrieval 
and  transmission  of  data  by  or  for 
.Agency  components  and  programs.  The 
Office  provides  national  program  policy 
and  technical  guidance  for:  The 
acquisition  of  all  information 
technology,  systems  and  services  by  or 
for  .Agency  components  and  programs, 
inculding  those  systems  and  services 
acquired  by  grantees  and  contractors 
using  Agency  funds;  the  operation  of  all 
Agency  computers  and 
telecommunications  hardware  and 
facilities:  and  the  establishment  and/or 
application  of  telecommunications  and 
Federal  information  processing 
standards.  The  Office  reviews  and 
evaluates  information  systems  and 
serv  ices,  including  office  automation, 
which  are  operated  by  other  Agency 
components;  and  sets  standards  for  and 
approves  the  selection  of  Agency 
personnel  who  are  responsible  for  the 
technical  management  of  these 
activities.  The  Office  coordinates  its 
performance  of  these  functions  and 
activities  with  the  Agency's  information 
collection  policies  and  budgets  managed 
by  the  Office  of  Policy.  Planning  and 
Evaluation. 

(f)  The  Office  of  Hurran  Resources 
Manasement.  The  Office  of  Human 
Resources  Management  (OHRM).  under 
the  superv  ision  of  a  Director,  designs 
strategies,  plans,  and  policies  aimedat 
developing  and  training  all  employees, 
revitalizing  EPA  organizations,  and 
matching  the  right  people  with  the  right 
jobs.  The  Office  is  responsible  for 
developing  and  assuring  implementation 
of  policies  and  practices  necessary  for 
EP.A  to  meet  its  present  and  future 
workforce  needs.  This  includes 
consideration  of  the  interrelationships 
between  the  environmental  protection 
workforce  needs  of  EPA  and  State 
governments.  For  Senior  Executive 
Service  (SES)  personnel.  SES 
candidates.  Presidential  Executive 
Interchange  Participants,  and 
Management  Interns.  OHR.M  establishes 
policies;  assesses  and  projects  Agency 
executive  needs  and  workforce 
capabilities;  creates,  establishes,  and 
implements  training  and  development 
strategies  and  programs:  provides  the 
full  range  of  personnel  functions; 
supports  the  Performance  Review  Board 
(PRB)  and  the  Executive  Resources 
Board  (ERB);  and  reassigns  SES 
personnel  with  the  concurrence  of  the 
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FRB.  For  the  areas  of  workforce 
mar.agement  and  employee  and 
orjidnizational  development.  OHRM 
develops  strategies,  plans,  and  policies: 
coordinates  Agency>\ide 
implementation  of  those  strategies, 
plans,  and  policies:  and  provides 
technical  assistance  to  operating 
personnel  offices  and  Slates.  OHRM.  in 
cooperation  with  the  Office  of  the 
Comptroller,  evaluates  problems  with 
previous  workyear  use,  monitors  current 
ivorkyear  utilization,  and  projects  future 
workyear  needs  in  coordination  with  the 
Agencys  budget  process.  The  Office  is 
the  lead  office  for  coordination  of 
human  resources  management  with  the 
Agency's  Strategic  Planning  and 
M.inagement  System.  The  Office 
develops  methodologies  and  procedures 
for  evaluations  of  Agency  human 
resources  management  activities: 
conducts  evaluations  of  human 
resources  management  activities 
.'\2encvvvide;  and  carries  out  human 
resources  management  projects  of 
special  interest  to  Agency  management. 
The  Office  coordinates  its  efforts  with 
the  Office  of  Administration 
(specifically  the  Personnel  Management 
Division  and  the  Management  and 
Organization  Division),  the  Office  of  the 
Comptroller,  the  Office  of  Information 
Resources  Management,  and  the  Office 
of  Policy.  Planning  end  Evahiaticm. 

;)  1.35    Office  of  Enforcement  and 
Compliance  Monitoring. 

(he  Office  of  Enforcement  and 
Compliance  Monitoring,  under  the 
supervision  of  the  Assistant 
Administrator  for  Enforcement  and 
Compliance  Monitoring,  serves  as  the 
principal  adviser  to  the  Administrator  in 
matters  concerning  enforcement  and 
compliance:  and  provides  the  principal 
direction  and  review  of  civil 
enforcement  aetivities  for  air,  water, 
waste,  pesticides,  toxics,  and  radiation. 
The  Assistant  Administrator  reviews  the 
efforts  of  each  Assistant  and  Regional 
Administrator  to  assure  that  EPA 
develops  and  conducts  a  strong  and 
consistent  enforcement  and  compliance 
monitoring  program.  The  Office 
manages  the  national  criminal 
enforcement  program;  ensures 
coordination  of  media  office 
administrative  compliance  programs, 
and  civil  and  criminal  enforcement 
activities:  and  provides  technical 
expertise  for  enforcement  activities. 

$  1.37    Office  of  External  Affairs. 

The  Office  of  External  Affairs,  under 
the  supervision  of  the  Assistant 
.Administrator  for  External  Affairs, 
serves  as  the  senior  adviser  to  the 
Administrator  for  the  functional  areas 


within  this  Office.  The  functions  and 
responsibilities  assigned  to  the 
Assistant  Administrator  are 
Agencywide.  and  except  as  specifically 
noted,  apply  to  the  provision  of  advice 
and  direct  support  to  the  Administrator 
as  well  as  policy  direction  and 
assistance  to  all  of  the  programs  and 
activities  of  the  Agency.  The  major 
functions  of  the  Office  include  public 
information,  press  services  and  audio- 
visual support;  congressional  liaison; 
communication  and  coordination  with 
State  and  local  governmental  groups: 
preparation,  review,  and  clearance  of 
proposed  legislation  and  reports  on 
legislation:  and  serving  as  the  EPA  focal 
point  for  Environmental  Impact 
Statement  (EIS)  functions  and  activities 
involving  interaction  with  other  P'ederal 
agencies.  The  Office  staff  consults  on 
and  provides  assistance  to  senior  policy 
and  program  officials  and  other  offices 
in  the  Agency.  In  addition  to  the 
performance  at  Headquarters  of  the 
functions  assigned  to  them,  each  of  the 
offices  within  the  Office  of  External 
Affairs  is  responsible  for  the  policy  and 
operational  guidance  for  the 
performance  of  those  functions  at 
Agency  field  establishments. 

(a)  Office  of  Federal  Activities.  The 
Office  of  Federal  Activities  is  headed  by 
a  Director  who  reports  to  the  Assistant 
Administrator  for  External  Affairs  and 
supervises  all  the  functions  of  the 
Office.  The  Director  acts  as  national 
program  manager  for  five  major 
programs  that  include:  (1)  The  review  of 
other  agency  environmental  impact 
statements  and  other  major  actions 
under  the  authority  of  Section  309  of  the 
Clean  Air  Act.  (2)  implementation  of 
EPAs  responsibilities  under  Section  404 
(dredge  and  fill  permits)  of  the  Clean 
Water  Act.  (3)  EPA  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA)  and  related  laws,  directives,  and 
Executive  policies  concerning  special 
environmental  areas  and  cultural 
resources.  (4)  compliance  with 
Executive  policy  on  American  Indian 
affairs  and  the  development  of  programs 
for  environmental  protection  on  Indian 
lands,  and  (S^the  development  and 
oversight  of  national  programs  and 
internal  policies,  strategies,  and 
procedures  for  implementing  Executive 
Order  12088  and  other  administrative  or 
statutory  provisions  concerning 
compliance  with  environmental 
requirements  by  Federal  facilities.  The 
Director  chairs  the  Standing  Committee 
on  Implementation  of  Executive  Order 
12088.  The  Office  serves  as  EPAs 
principal  point  of  contact  and  liaison 
with  other  Federal  agencies  and 
provides  consultation  and  technical 


assistance  to  those  agencies  relating  to 
EPAs  areas  of  expertise  and 
responsibility.  The  Office  administers 
the  filing  and  information  system  for  all 
Federal  Environmental  Impact 
Statements  under  agreement  with  the 
Council  on  Environmental  Quality 
(CEQ)  and  provides  liaison  with  CEQ  nn 
this  function  and  related  matters  of 
NEPA  program  administration.  The 
Office  provides  a  central  point  of 
information  for  EPA  and  the  public  on 
environmental  impact  assessment 
techniques  and  methodologies. 

(b)  Office  of  Public  Affairs.  The  Office 
of  Public  Affairs  is  under  the 
supervision  of  a  Director  who  serves  as 
chief  spokesperson  for  the  Agency  and 
as  a  principal  adviser,  along  with  the 
Assistant  Administrator  for  External 
Affairs,  to  the  Adminstrator.  Deputy 
Administrator,  and  Senior  Management 
Officials,  on  public  affairs  aspects  of  the 
Agency's  activities  and  programs.  The 
Office  of  Public  Affairs  provides  to  the 
media  adequate  and  timely  information 
as  well  as  responses  to  queries  from  the 
media  on  all  EPA  program  activities.  It 
assures  that  the  policy  of  openness  in  all 
information  matters,  as  enunciated  by 
the  Administrator,  is  honored  in  all 
respects.  Develops  publications  to 
inform  the  general  public  of  major  EPA 
programs  and  activities;  it  also  develops 
informational  materials  for  internal  EPA 
use  in  Headquarters  and  at  the  Regions. 
Labs  and  Field  Offices.  It  maintains 
clearance  systems  and  procedures  for 
periodicals  and  nontechnical 
information  developed  by  EPA  for 
public  distribution,  and  reviews  all 
publications  for  public  affairs  interests 
The  Office  of  Public  Affairs  provides 
policy  direction  for,  and  coordination 
and  oversight  of  EPA's  community 
relations  program.  It  provides  a  system 
for  ensuring  that  EPA  educates  citizens 
and  responds  to  their  concerns  about  all 
environmental  issues  and  assures  that 
there  are  opportunities  for  public 
involvement  in  the  resolution  of 
problems.  The  Office  supervises  the 
production  of  audio-visual  materials, 
including  graphics,  radio  and  video 
materials,  for  the  general  public  and  for 
internal  audiences,  in  support  of  EPA 
policies  and  programs.  The  Office 
provides  program  direction  and 
professional  review  of  the  performance 
of  public  affairs  functions  in  the 
Regional  Offices  of  EPA,  as  well  as  at 
laboratories  and  other  field  offices.  The 
Office  of  Public  Affairs  is  responsible 
for  reviewing  interagency  agreements 
and  Headquarters  purchase  request 
requisitions  expected  to  result  in 
contracts  in  the  area  of  public 
information  and  community  relations.  It 
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develops  proposals  and  reviews 
Headquarters  grant  applications  under 
consideration  when  public  affairs  goals 
are  involved. 

(c)  Office  of  Legislative  Analysis.  The 
Office  of  Legislative  Analysis,  under  the 
supervision  of  a  Director  who  serves  in 
the  capacity  of  Legislative  Counsel,  is 
responsible  for  legislative  drafting  and 
liaison  activities  relating  tofthe  Agency's 
programs.  It  exercises  responsibility  for 
irgislative  drafting;  reports  to  the  Office 
of  Management  and  Budget  and 
congressional  committees  on  proposed 
legislation  and  pending  and  enrolled 
bills,  as  rrquircd  by  OMB  Circular  No. 
A-19  and  Dnlletin  No.  72-6;  provides 
testimony  on  legislation  and  other 
matters  before  congressional 
committees;  and  reviews  transcripts  of 
legislative  hearings.  It  maintains  liaison 
with  the  Office  of  Congressional  Liaison 
on  all  Agency  activities  of  interest  to  the 
Congress.  The  Office  works  closely  with 
the  staffs  of  various  Assistant 
Administrators,  Associate 
Administrators.  Regional 
Administrators,  and  Staff  Office 
Directors  in  accordance  with 
established  Agency  procedures,  in  the 
development  of  the  Agency's  legislative 
program.  The  Office  assists  the 
Assistant  Administrator  for  External 
Affairs  and  the  Agency's  senior  policy 
officials  in  guiding  legislative  initiatives 
through  the  legislative  process.  It 
advises  the  Assistant  Administrator  for 
Administration  and  Resources 
Management  in  matters  pertaining  to 
appropriations  legislation.  It  works 
closely  with  the  Office  of  Federal 
Activities  to  assure  compliance  with 
Agency  procedures  for  the  preparation 
of  environmental  impact  statements,  in 
relation  to  proposed  legislation  and 
reports  on  legislation.  The  Office 
coordinates  with  the  Office  of 
Management  and  Budget,  other 
agencies,  and  congressional  staff 
members  on  matters  within  its  area  of 
responsibility;  and  develops  suggested 
State  and  local  environmental 
legislative  proposals,  using  inputs 
provided  by  other  Agency  components. 
The  Legislative  Reference  Library 
provides  legislative  research  services  for 
the  Agency.  The  Library-  secures  and 
furnishes  congressional  materials  to  all 
EPA  employees  and,  if  available,  to 
other  Government  agencies  and  private 
organizations;  and  it  also  provides  the 
service  of  securing,  upon  request.  EPA 
reports  and  materials  for  the  Congress. 

(d)  Office  of  Congressional  Liaison. 
The  Office  of  Congressional  Liaison  is 
under  the  supervision  of  a  Director  who 
serves  as  the  principal  adviser  to  the 
Administrator  with  respect  to 


congressional  activities.  All  of  the 
functions  and  responsibilities  of  the 
Director  are  Agencywide  and  apply  to 
the  provision  of  services  with  respect  to 
all  of  the  programs  and  activities  of  the 
Agency.  "The  Office  serves  as  the 
principal  point  of  congressional  contact 
with  the  Agency  and  maintains  an 
effective  liaison  with  the  Congress  on 
Agency  activities  of  interest  to  the 
Congress  and,  as  necessary,  maintains 
liaison  with  Agency  Regional  and  field 
officials,  other  Government  agencies, 
and  public  and  private  groups  having  an 
interest  in  legislative  matters  affecting 
the  Agency.  It  assures  the  prc\  ision  of 
pro.T>pt  response  to  the  Congress  on  all 
inquiries  relating  to  activities  of  the 
Agency;  and  monitors  and  coordinates 
the  continuing  operating  contacts 
between  the  staff  of  the  Office  of  the 
Comptroller  and  staff  of  the 
Appropriations  Subcommittees  of 
Congress. 

(e)  Office  of  Private  and  Public  Sector 
Liaison.  The  Office  of  Private  and  Public 
Sector  Liaison  is  under  the  supervision 
of  a  Director  who  serves  as  the  principal 
point  of  contact  with  public  interest 
groups  representing  general  purpose 
State  and  local  governments,  and  is  the 
piincipal  source  of  advice  and 
information  for  the  Administrator  and 
the  Assistant  Administrator  for  External 
Affairs  on  intergovernmental  relations. 
The  Office  maintains  liaison  on 
intergovernmental  issues  with  the  White 
House  and  OMB;  identifies  and  seeks 
solutions  to  emerging  intergovernmental 
issues;  recommends  and  coordinates 
personal  involvement  by  the 
Administrator  and  Deputy 
Administrator  in  relations  with  State, 
county  and  local  government  officials; 
coordinates  and  assists  Headquarters 
components  in  their  handling  of  broad- 
gauged  and  issue-oriented 
intergovernmental  problems.  It  works 
with  the  Regional  Administrators  and 
the  Office  of  Regional  Operations  to 
encourage  the  adoption  of  improved 
methods  for  dealing  effectively  with 
State  and  local  governments  on  specific 
EPA  program  initiatives;  works  with  the 
Immediate  Office  of  the  Administrator, 
Office  of  Corpressional  Liaison,  Office 
of  Public  Affairs,  and  the  Regional 
Offices  to  develop  and  carry  out  a 
comprehensive  liaison  program;  and 
tracks  legislative  initiatives  which  affect 
the  Agency's  intergovernmental 
relations.  It  advises  and  supports  the 
Office  Director  in  implementing  the 
Presidents  Environmental  Youth 
Awards  program. 


9  1.39    Office  of  Poilcy,  Planning  and 
Evaluation. 

The  Assistant  Administrator  for 
Policy,  Planning  and  Evaluation  services 
as  principal  adviser  to  the  Administrator 
on  Agency  policy  and  planning  issues 
and  as  such  is  responsible  for 
supervision  and  management  of  the 
following:  policy  analysis;  standards 
and  regulations;  and  management 
strategy  and  evaluation.  The  Assistant 
Administrator  represents  the 
Administrator  with  Congress  and  the 
Office  of  Management  and  Budget,  and 
other  Federal  agencies  prescribing 
requirements  for  conduct  for 
Government  management  activities. 

(a)  Office  of  Policy  Analysis.  The 
Office  of  Policy  Analysis  is  under  the 
supervision  of  a  Director  who  performs 
the  following  functions  on  an 
Agencywide  basis:  economic  analysis  of 
Agt-ncy  programs,  policies,  standards, 
and  regulations,  including  the  estimation 
of  abatement  costs;  research  into 
developing  new  benefits  models; 
benefit-cost  analyses;  impact 
assessments;  intermediate  and  long- 
range  strategic  studies:  consultation  and 
analytical  assistance  in  the  areas 
described  above  to  senior  policy  and 
program  officials  and  other  offices  in  the 
Agency;  development  and  coordination 
proposals  for  major  new  Agency 
initiatives;  liaison  with  other  agencies; 
universities,  and  interest  groups  on 
major  policy  issues  and  development  of 
a  coordinated  Agency  position;  and 
development  of  integrated  pollution 
control  strategies  for  selected  industrial 
and  geographical  areas. 

(b)  Office  of  Standards  and 
Regulations.  The  Office  of  Standards 
and  Regulations  is  under  the  supervision 
of  a  Director  who  is  responsible  for: 
involving  the  Office  of  Policy,  Planning 
and  Evaluation  (OPPE)  in  regulatory 
review;  conducting  technical  and 
statistical  analyses  of  proposed 
standards,  regulations  and  guidelines; 
serving  as  the  Agency  focal  point  for 
identifying,  developing  and 
implementing  alternatives  to 
conventional  "command  and  control" 
regulations;  conducting  analyses  of 
Agency  activities  related  to  chemical 
substances  and  providing  mechanisms 
for  establishing  regulatory  priorities  and 
resolving  scientific  issues  affecting 
rulemaking;  ensuring  Agency 
compliance  with  the  Paperwork 
Reduction  Act;  evaluating  and  reviewing 
all  Agency  information  coUec  tion 
requests  and  activities,  and,  in 
cooperation  with  the  Office  of 
Administration  and  Resources 
Management  and  the  Office  of 
Management  Systems  and  Evaluation, 
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evaluating  Agency  management  and 
uses  of  data  for  decision-making. 

|c)  Office  of  Management  Systems 
and  Evaluation.  The  Office  of 
Management  Systems  and  Evaluation  is 
under  the  supervision  of  a  Director  who 
directs  and  coordinates  the 
development,  implementation  and 
administration  of  Agencywide  systems 
for  planning,  tracking,  and  evaluating 
the  accomplishments  of  Agency 
programs.  In  consultation  with  other 
offices,  the  Office  develops  a  long-ran^e 
policy  framework  for  Agency  goals,  and 
objectives,  identifies  strategies  for 
achieving  goals,  establishes  timetables 
for  objectives,  and  ensures  that 
programs  are  evaluated  against  their 
uccomplishments  of  goals. 

§1.41    Offic*  of  Air  and  Radiation. 

The  Office  of  Air  and  Radiation  is 
under  supervision  of  the  Assistant 
Administrator  for  Air  and  Radiation 
who  serves  as  principal  adviser  to  the 
Administrator  in  matters  pertaining  to 
air  and  radiation  programs,  and  is 
responsible  for  the  management  of  these 
F.PA  programs:  program  policy 
development  and  evaluation: 
environmental  and  pollution  sources' 
standards  development;  enforcement  of 
standards:  program  policy  guidance  and 
overview,  technical  support  or  conduct 
of  compliance  activities  and  evaluation 
of  Regional  air  and  radiation  program 
activities:  development  of  programs  for 
technical  assistance  and  technology 
transfer;  and  selected  demonstration 
programs. 

(a)  Office  of  Mobile  Sources.  The 
Office  of  Mobile  Sources,  under  the 
supervision  of  a  Director,  is  responsible 
for  the  mobile  source  air  pollution 
control  functions  of  the  Office  of  Air  and 
Radiation.  The  Office  is  responsible  for 
characterizing  emissions  from  mobile 
sources  and  related  fuels:  developing 
pron^rams  for  their  control,  including 
assessment  of  the  status  of  control 
technology  and  in-use  vehicle  emissions; 
for  carrying  out,  in  coordination  with  the 
Office  of  Enforcement  and  Compliance 
Monitoring  as  appropriate,  a  regulatory 
compliance  program  to  ensure 
adherence  of  mobile  sources  to 
standards:  and  for  fostering  the 
development  of  State  motor  vehicles 
emission  inspection  and  maintenance 
programs. 

(b)  Office  of  Air  Quality  Planning  and 
Standards.  The  Office  of  Air  Quality 
Planning  and  Standards,  under  the 
supervision  of  a  Director,  is  responsible 
for  the  air  quality  planning  and 
standards  functions  of  the  Office  of  AT?^ 
and  Radiation.  The  Director  for  Air 
Quality  Planning  and  Standards  is 
responsible  for  emission  standards  for 


new  stationary  sources,  and  emission 
standards  for  hazardous  pollutants;  for 
developing  national  programs,  technical 
policies,  regulations,  guidelines,  and 
criteria  for  air  pollution  control;  for 
assessing  the  national  air  pollution 
control  program  and  the  success  in 
achieving  air  quality  goals:  for  providing 
assistance  to  the  States,  industry  and 
other  organizations  through  personnel 
training  activities  and  technical 
information;  for  providing  technical 
direction  and  support  to  Regional 
Offices  and  other  organizations:  for 
evaluating  Regional  programs  with 
respect  to  State  implementation  plans 
and  strategies,  technical  assistance,  and 
resource  requirements  and  allocations 
for  air  related  programs;  for  developing 
and  maintaining  a  national  air  programs 
data  system,  including  air  quality, 
emissions  and  other  technical  data:  and 
for  providing  effective  technology 
transfer  through  the  translation  of 
technological  developments  into 
improved  control  program  procedures. 

(c)  Office  of  Radiation  Programs.  The 
Office  of  Radiation  Programs,  under  the  " 
supervision  of  a  Director,  is  responsible 
to  the  Assistant  Administrator  for  Air 
and  Radiation  for  the  radiation  activities 
of  the  Agency,  including  development  of 
radiation  protecUon  criteria,  standards, 
and  policies:  measurement  and  control 
of  radiation  exposure;  and  research 
requirements  for  radiation  programs. 
The  Office  provides  technical  assistance 
to  States  through  EPA  Regional  Offices 
and  other  agencies  having  radiation 
protection  programs;  establishes  and 
directs  a  national  surveillance  and 
investigation  program  for  measuring 
radiation  levels  in  the  environment; 
evaluates  and  assesse^ihe  impact  of 
radiation  on  the  general  public  and  the 
environment:  and  maintains  liaison  with 
other  public  and  private  organizations 
involved  in  environmental  radiation 
protection  activities.  The  Office 
coordinates  with  and  assists  the  Office 
of  Enforcement  and  Compliance 
Monitoring  in  enforcement  activities 
where  FJ'A  has  jurisdiction.  The  Office 
provides  editorial  policy  and  guidance, 
and  assists  in  preparing  publications. 

3  1.43    Office  of  Pesticides  and  Toxic 
Substances. 

The  Assistant  Administrator  serves  as 
the  principal  adviser  to  the 
Administrator  in  matters  pertaining  to 
assessment  and  regulation  of  pesticides 
and  toxic  substances  and  is  responsible 
for  managing  the  Agency's  pesticides 
and  toxic  substances  programs  under 
the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA);  the  Federal 
Food.  Drug,  and  Cosmefic  Act;  the  Toxic 
Substance^  Control  Act  (TSCA);  and  for 


promoting  coordination  of  all  Agency 
programs  engaged  in  toxic  substances 
activities.  The  Assistant  Administrator 
has  responsibility  for  establishing 
Agency  strategies  for  implementation 
and  integration  of  the  pesticides  and  the 
toxic  substances  programs  under 
applicable  Federal  statutes;  developing 
and  operating  Agency  programs  and 
policies  for  assessment  and  control  of 
pesticides  and  toxic  substances: 
developing  recommendations  for 
Agency  priorities  for  research, 
monitoring,  regulatory,  and  information- 
gathering  activities  relating  to  pesticides 
and  toxic  substances:  developing 
scientific,  technical,  economic,  and 
social  data  bases  for  the  conduct  of 
hazard  assessments  and  evaluations  in 
support  of  toxic  substances  and 
pesticides  activities;  direcfing  pesticides 
and  toxic  substances  compliance 
programs;  providing  toxic  substances 
and  pesticides  program  guidance  to  EPA 
Regional  Offices;  and  monitoring, 
evaluating,  and  assessing  pesticides  and 
toxic  substances  program  operations  in 
EPA  Headquarters  and  Regional  Offices. 
*     (a)  Office  of  Pesticide  Programs.  The 
Office  of  Pesticide  Programs,  under  the 
management  of  a  Director  and  Deputy 
Director  are  responsible  to  the  Assistant 
Administrator  for  leadership  of  the 
overall  pesticide  acfivities  of  the  Agency 
under  the  authority  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  and  several  provisions  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
including  the  development  of  strategic 
plans  for  the  control  of  the  national 
environmental  pesticide  situation.  Such 
plans  are  implemented  by  the  Office  of 
Pesticide  Programs,  other  EPA  . 
components,  other  Federal  agencies,  or 
by  State,  local,  and  private  sectors.  The 
Office  is  also  responsible  for 
establishment  of  tolerance  levels  for 
pesticide  residues  which  occur  in  or  on 
fopd;  registration  and  reregistration  of 
pesticides:  special  review  of  pesticides 
suspected  of  posing  unreasonable  risks 
to  human  health  or  the  environment; 
monitoring  of  pesticide  residue  levels  in 
food,  humans,  and  nontarget  fish  and 
wildlife;  preparation  of  pesticide 
registration  guidelines:  development  of* 
standards  for  the  registration  and 
reregistration  of  pesticide  products; 
provision  of  program  policy  direction  to 
technical  and  manpower  Irainirtg 
activities  in  the  pesticides  area; 
development  of  research  needs  and 
monitoring  requirements  for  the 
pesticide  program  and  related  areas; 
review  of  impact  statements  dealing 
with  pesticides:  and  carrying  out  of 
assigned  international  activities. 
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(b)  Office  of  Toxic  Substances.  The 
Office  of  Toxic  Substances  (OTS),  under 
the  management  of  a  Director  and 
Deputy  Director  is  responsible  to  the 
Assistant  Administrator  for  those 
activities  of  the  Agency  mandated  by 
the  Toxic  Substances  Control  Act.  The 
Director  is  responsible  for  developing 
and  operating  Agency  programs  and 
policies  for  new  and  existing  chemicals. 
In  each  of  these  areas,  the  Director  is 
responsible  for  information  collection 
and  coordination;  data  development: 
health,  environmental  and  economic 
assessment:  and  negotiated  or 
regulatory  control  actions.  The  Director 
provides  operational  guidance  to  EPA 
Resionai  Offices,  reviews  and  evaluates 
toxic  substances  activities  at  EPA 
Headquarters  and  Regional  Offices; 
coordinates  TSCA  activities  with  other 
EPA  offices  and  Federal  and  State 
agenci<'9.  and  conducts  the  export 
notincation  required  by  TSCA  and 
provides  information  to  importers.  The 
Director  is  responsible  for  developing 
policies  and  procedures  for  the 
coordination  and  integration  of  Agency 
and  Federal  activities  concerning  toxic 
substances.  The  Director  is  also 
responsible  for  coordinating 
communication  with  the  industrial 
community,  environmental  groups,  and 
other  interested  parties  on  matters 
relating  to  the  implementation  of  TSCA: 
providing  technical  support  to 
international  activities  managed  by  the 
Office  of  International  Activities;  and 
managing  the  joint  planning  of  toxic 
research  and  development  under  the 
auspices  of  the  Pesticides/Toxic 
Substances  Research  Committee. 

(c)  Office  of  Compliance  Monitoring. 
The  Office  of  Compliance  Monitoring, 
under  the  supervision  of  a  Director, 
plans,  directs,  and  coordinates  the 
pesticides  and  toxic  substances 
compliance  programs  of  the  Agency. 
More  specifically,  the  Office  provides  a 
national  pesticides  and  toxic  substances 
compliance  overview  and  program 
policy  direction  to  the  Regional  Offices 
and  the  Sta'es.  prepares  guidance  and 
policy  on  compliance  issues,  establishes 
compliance  priorities,  provides  technical 
support  for  litigation  activity,  concurs  on 
enforcement  actions,  maintains  haison 
with  the  National  Enforcem.ent 
Investigations  Center,  develops  annual 
fiscal  budgets  for  the  national  programs, 
and  manages  fiscal  and  personnel 
resources  for  the  Headquarters 
programs.  The  Office  directs  and 
manages  the  Office  of  Pesticides  and 
Toxic  Substances'  laboratory  data 
integrity  program  which  conducts 
laboratory  inspections  and  audits  of 
testing  data.  The  Office  issues  civil 


administrative  complaints  and  other 
administrative  orders  in  cases  of  first 
impression,  overriding  national 
significance,  or  violations  by  any  entity 
located  in  more  than  one  Region.  The 
office  coordinates  with  the  Office  of 
General  Counsel  and  the  Office  of 
Enforcement  and  Compliance 
Monitoring  in  an  attorney-client 
relationship,  with  those  Offices 
providing  legal  support  for  informal  and 
formal  administrative  resolutions  of 
violations:  for  conducting  litigation;  for 
interpreting  statutes,  regulations  and 
other  legal  precedents  covering  EPA's 
activities:  and  for  advising  program 
managers  on  the  legal  implications  of 
alternative  courses  of  action.  The  Office 
of  Compliance  Monitoring  coordinates 
with  the  Office  of  Pesticide  Programs  in 
the  conduct  of  pesticide  enforcement 
compliance  and  registration  programs 
under  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  and  participates  in 
decisions  involving  the  cancellation  or 
suspension  of  registration.  The  Office 
establishes  policy  and  operating 
procedures  for  pesticide  compliance 
activities  including  sampling  programs, 
export  certification,  monitoring 
programs  to  assure  compliance  with 
experimental  use  permits,  pesticide  use 
restrictions,  and  recordkeeping 
requirements,  and  determines  when  and 
whether  compliance  actions  are 
appropriate.  The  Office  establishes 
policy  and  guidance  for  the  State 
cooperative  enforcement  agreement 
program  and  the  applicator  training  and 
certification  program.  The  Office  of 
Compliance  Monitoring  also  coordinates 
with  the  Office  of  Toxic  Substances  in 
the  conduct  of  regulatory  and 
compliance  programs  under  the  Toxic 
Substances  Control  Act  and  participates 
in  regulation  development  for  TSCA. 
The  Office  participates  in  the  control  of 
imminent  hazards  under  TSCA.  inspects 
facilities  subject  to  TSCA  regulation  as 
a  part  of  investigations  which  are 
national  in  scope  or  which  require 
specialized  expertise,  and  samples  and 
analyzes  chemicals  to  determine 
compliance  with  TSCA.  The  Office 
coordinates  and  provides  guidance  to 
other  TSCA  compliance  activities, 
including  the  State  cooperative 
enforcement  agreement  program  and  the 
preparation  of  administrative  suits. 

§  1.45    Office  of  Research  and 
Development 

The  Office  of  Research  and 
Development  is  under  the  supervision  of 
the  Assistant  Administrator  for 
Research  and  Development  who  serves 
as  the  principal  science  adviser  to  the 
Administrator,  and  is  responsible  for  the 
development,  direction,  and  conduct  of  a 


national  research,  development  and 
demonstration  program  in:  Pollution 
sources,  fate,  and  health  and  welfare 
effects:  pollution  prevention  and  control, 
and  waste  management  and  utilization 
technology:  environmental  sciences:  and 
monitoring  systems.  The  Office 
participates  in  the  development  of 
Agency  policy,  standards,  and 
regulations  and  provides  for 
dissemination  of  scientific  and  technical 
knowledge,  including  analytical 
methods,  monitoring  techniques,  and 
modf'ling  methodologies.  The  Office 
serves  as  coordinator  for  the  Agency's 
policies  and  programs  concerning 
carcinogenesis  and  related  problems 
and  assures  appropriate  quality  control 
and  standardization  of  analytical 
measurement  and  monitoring  techniques 
utilized  by  the  Agency.  The  Office 
exercises  review  and  concurrence 
responsibilities  on  an  Agencywide  basis 
in  all  budgeting  and  planning  actions 
involving  monitoring  which  require 
Heardquarters  approval. 

(a)  Office  of  Acid  Deposition, 
Environmental  Monitoring  and  Quality 
Assurance.  The  Office  of  Acid 
Deposition.  Environmental  Monitoring 
and  Quality  Assurance  (OADEMQA). 
under  the  supervision  of  an  Office 
Director,  is  responsible  for  planning, 
managing  and  evaluating  a 
comprehensive  program  for:  (1) 
Monitoring  the  cause  and  effects  of  acid 
deposition:  (2)  research  and 
development  on  the  causes,  effects  and 
corrective  steps  for  the  acid  deposition 
phenomenon;  (3)  research  with  respect 
to  the  transport  and  fate  of  pollutants 
which  are  released  into  the  atmosphere: 
(4)  development  and  demonstration  of 
techniques  and  methods  to  measure 
exposure  and  to  relate  ambient 
concentrations  to  exposure  by  critical 
receptors:  (5)  research,  development  and 
demonstration  of  new  monitoring 
methods,  systems,  techniques  and 
equipment  for  detection,  identification 
and  characterization  of  pollutants  at  the 
source  and  in  the  ambient  environment 
and  fur  use  as  reference  or  standard 
monitoring  methods:  (6]  establishment, 
direction  and  coordination  of 
Agencywide  Quality  Assurance 
Prugrdm;  and  [7]  development  and 
provision  of  quality  assurance  methods, 
techniques  and  material  including 
validation  and  standardization  of 
analytical  methods,  samplmg 
techniques,  quality  control  methods, 
standard  reference  materials,  and 
techniques  for  data  collection, 
evaluation  and  interpretation.  The 
Office  identifies  specific  research, 
development,  demonstration  and  service 
needs  and  priorities;  establishes 
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program  policies  and  guidelines: 
develops  program  plans  including 
objectives  and  estimates  of  resources 
required  to  accomplish  objectives; 
administers  the  approved  program  and 
activities:  assigns  program 
responsibility  and  resources  to  the 
laboratories  assigned  by  the  Assistant 
Administrator;  directs  and  supervises 
assigned  laboratories  in  program 
administration:  and  conducts  reviews  of 
program  progress  and  takes  action  as 
necessary  to  assure  timeliness,  quality 
and  responsiveness  of  outputs, 
(b)  Office  of  Environmental 
Engineering  and  Technology.  The  Office 
of  Environmental  Engineering  and 
Technology  (OEET)  under  the 
supervision  of  a  Director,  is  responsible 
for  planning,  managing  and  evaluating  a 
comprehensive  program  for  the: 
Development  of  cost-effective  methods 
for  control  and  management  of 
operations  with  environmental  impacts 
associated  with  the  extraction, 
processing,  conversion,  and 
transportation  of  energy,  minerals,  and 
other  resources,  and  with  industrial 
processing  and  manufacturing  facilities; 
development  of  cost-effective  methods 
for  environmental  control  of  public 
sector  activities  including  publicly- 
owned  waste  water  and  solid  waste 
facilities:  development  of  cost-effective 
methods  for  control  and  management  of 
hazardous  waste  generation  and 
disposal,  of  remedial  actions,  and  of 
emergency  spills  of  oils  and  hazardous 
wastes:  development  of  engineering 
data  needed  by  the  Agency  in  re-viewing 
premanufacturing  notices  relative  to 
assessing  release  and  exposure  of 
chemicals,  treatability  by  waste 
treatment  systems,  containment  and 
control  of  genetically  engineered 
organisms,  and  development  of 
alternatives  to  mitigate  release  and 
exposure  of  existing  chemicals; 
improvement  of  drinking  water  supply 
and  system  operations,  including 
improved  understanding  of  water  supply 
technology  and  water  supply  criteria.  In 
carrying  out  these  responsibilities,  the 
Office:  Develops  program  plans  and 
manages  the  resources  assigned  to  it; 
implements  the  approved  programs  and 
activities:  assigns  objectives  and 
resources  to  the  OEET  laboratories: 
conducts  appropriate  reviews  to  assure 
the  quality,  timeliness  and 
responsiveness  of  outputs:  and, 
conducts  analyses  of  the  relative 
environmental  and  socioeconomic 
impacts  of  engineering  methods  and 
control  technologies  and  strategies.  The 
Office  of  Environmental  Engineering  and 
Technology  is  the  focal  point  within  the 
Office  of  Research  and  Development  for 


providing  liaison  with  the  rest  of  the 
Agency  and  with  the  Department  of 
Energy  on  issues  associated  with  energy 
development.  The  Office  is  also  the 
focal  point  within  the  Office  of  Research 
and  Development  for  liaison  with  the 
rest  of  the  Agency  on  issues  related  to 
engineering  research  and  development 
and  the  control  of  pollution  discharges, 
(c)  Office  of  Environmental  Processes 
and  Effects  Research.  The  Office  of 
Environmental  Processes  and  Effects 
Research,  under  the  supervision  of  the 
Director,  is  responsible  for  planning, 
managing,  and  evaluating  a 
comprehensive  research  program  to 
develop  the  scientific  and  technological 
methods  and  data  necessary  to 
understand  ecological  processes,  and 
predict  broad  ecosystems  impacts,  and 
to  manage  the  entry,  movement,  and 
fate  of  pollutants  upon  nonhuman 
organisms  and  ecosystems.  The 
comprehensive  program  includes:  [1) 
The  development  of  organism  and 
ecosystem  level  effect  data  needed  for 
the  establishment  of  standards,  criteria 
or  guidelines  for  the  protection  of 
nonhuman  components  of  the 
environment  and  ecosystems  integrity 
and  the  prevention  of  harmful  human 
exposure  to  pollutants:  (2)  the 
development  of  methods  to  determine 
and  predict  the  fate,  transport,  and 
environmental  levels  which  may  result 
in  human  exposure  and  exposure  of 
nonhuman  components  of  the 
environment,  resulting  from  the 
discharge  of  pollutants,  singly  or  in 
combination  into  the  environment, 
including  development  of  squrce  criteria 
for  protection  of  environmental  quality; 
(3)  the  development  and  demonstration 
of  methods  for  the  control  or 
management  of  adverse  environmental 
impacts  from  agriculture  and  other  rural 
nonprofit  sources;  (4)  the  development 
and  demonstration  of  integrated  pest 
management  strategies  for  the 
management  of  agriculture  and  urban 
pests  which  utilize  alternative 
biological,  cultural  and  chemical 
controls;  (5)  the  development  of  a 
laboratory  and  fieldscale  screening  tests 
to  provide  data  that  can  be  used  to 
predict  the  behavior  of  pollutants  in 
terms  of  movement  in  the 
environmental,  accumulation  in  the  food 
chain,  effects  on  organisms,  and  broad 
escosystem  impacts:  (6)  coordination  of 
interagency  research  activities 
associated  with  the  health  and 
environmental  impacts  of  energy 
production  and  use;  and  (7)  development 
and  demonstration  of  methods  for 
restoring  degraded  ecosystem  by  means 
other  than  source  control. 


(d)  Office  of  Health  Research.  The 
Office  of  Health  Research  under  the 
supervision  of  a  Director,  is  responsible 
for  the  management  of  planning, 
implementing,  and  evaluating  a 
comprehensive,  integrated  human  health 
research  program  which  documents 
acute  and  chronic  adverse  effects  to 
man  from  environmental  exposure  to 
pollutants  and  determines  those 
exposures  which  have  a  potentially 
adverse  effect  on  humans.  This 
documentation  i^utilized  by  ORD  for 
criteria  development  and  scientific 
assessments  in  support  of  the  Agency's 
regulating  and  standard-setting 
activities.  To  attain  this  objective,  the 
program  develops  tests  systems  and 
associated  methods  and  protocols,  such 
as  predictive  models  to  determine 
similarities  and  differences  among  test 
organisms  and  man;  develops 
methodology  and  conducts  laboratory 
and  field  research  studies:  and  develops 
interagency  programs  which  effectively 
use  pollutants.  The  Office  of  Health 
Reserach  is  the  Agency's  focal  point 
within  the  Office  of  Research  and 
Development  for  providing  liaison 
relative  to  human  health  effects  and 
related  human  exposure  issues 
(excluding  issues  related  to  the  planning 
and  implementation  of  research  on  the 
human  health  effects  of  energy 
pollutants  that  is  conducted  under  the 
Interagency  Energy/Environment 
Program).  It  responds'with  recognized 
authority  to  changing  requirements  of 
the  Regions,  program  offices  and  other 
offices  for  priority  technical  assistance. 
In  close  coordination  with  Agency 
research  and  advisory  committees,  other 
agencies  and  offices,  and  interaction 
with  academic  and  other  independent 
scientific  bodies,  the  Office  develops 
health  science  policy  for  the  Agency, 
Through  these  relationships  and  the 
scientific  .capabilities  of  its  laboratories 
and  Headquarters  staffs,  the  Office 
provides  a  focal  point  for  matters 
pertaining  to  the  effects  of  human 
exposure  to  environmental  pollutants. 

(e)  Office  of  Health  and 

En  vironmental  Assessment  (OHEAJ. 
The  Office  of  Health  and  Environmental 
Assessment,  under  the  supervision  of  a 
Director,  is  the  principal  adviser  on 
matters  relating  to  the  development  of 
health  criteria,  health  affects 
assessment  and  risk  estimation,  to  the 
Assistant  Administrator  for  Research 
and  Development.  The  Director's  Office: 
Develops  recommendations  o^fDHEA 
programs  including  the  identir 
and  development  of  alternative 
goals,  priorities,  objectives  and 
plans;  develops  recommendations  on 
overall  office  policies  and  means  for 
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their  implementation;  performs  the 
critical  path  planning  necessary  to 
assure  a  timely  production  of  OHEA 
information  in  response  to  program 
office  needs;  ser\es  as  an  Agenry  health 
assessment  advocate  for  issue 
resolution  and  regulatory  review  in  the 
Agency  Steering  Committee,  Science 
Advisory  Board,  and  in  cooperation 
with  other  Federal  agencies  and  the 
scientific  and  technical  community;  and 
provides  administrative  support  services 
to  the  components  of  Ol  lEA.  The 
Director's  Office  provides  Headquarters 
coordination  for  the  Environmental 
Criteria  and  Assessment  Offices. 

(f)  Office  of  Exploratory  Research. 
Ihe  Office  of  Exploratory  Research 
(OKR).  under  the  supervision  of  a 
Director,  is  responsible  for  overall 
planning,  administering,  managing,  iind 
evaluating  EPA's  anticipatory  and 
cxtramiu^I  grant  research  in  response  to 
Aj!en.\  ;,riorilies.  as  articulated  by 
Agenry  planning  mechanisms  and 
ORDs  Research  Committees.  The 
Diri'c'.or  advises  the  Assistance 
Administrator  on  the  direction  scienlifir 
quality  and  effectiveness  of  ORD's  long- 
term  s;  ientific  review  and  evaluation; 
and  research  funding  assistance  efforts. 
The  responsibilities  of  this  office 
include:  Administering  ORD's  scientific 
review  of  extramural  requests  for 
rLsearch  funding  assist.nnce;  developing 
research  proposal  solicitations; 
managing  grant  projects;  and  ensuring 
project  quality  and  optimum 
dissemination  of  results.  The  OER  is 
responsible  for  analyzing  EPA's  long- 
rarge  environmental  research  concerns: 
forecasting  emerging  and  potential 
environmental  problems  and  manpow  er 
needs:  identifying  Federal  workforce 
training  programs  to  be  used  by  State 
and  local  governments;  assuring  the 
participation  of  minority  institutions  in 
environmental  research  and 
development  activities;  and  conducting 
special  studies  in  response  to  high 
priority  national  environmental  needs 
and  problems.  This  office  serves  as  an 
ORD  focal  point  for  university  rel^ilions 
and  other  Federal  research  and 
dovelopmenf  agencies  related  to  EPA's 
extramural  research  program. 

§  1.47    Office  of  So!tJ  Waste  and 
Emergency  Response. 

Ihe  Office  of  Solid  Waste  and 
Emergency  Response  (OSWER).  under 
the  supervision  of  the  Assistant 
.Administrator  for  Solid  Waste  and 
Emergency  Response,  provides 
Agencywide  policy,  guidance,  and 
direction  for  the  Agency's  solid  and 
hazardous  wastes  and  emergency 
response  programs.  This  Office  has 
primary  responsibility  for  implementing 


the  Resource  Conservation  and 
Recovery  Act  (RCRA)  and  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  (CERCLA— -Superfund").  In 
addition  to  managing  those  programs, 
the  Assistant  Administrator  serves  as 
principal  adviser  to  the  Administrator  in 
matters  pertaining  to  them.  The 
Assistant  Administrator's 
responsibiiilies  include;  Program  policy 
development  and  evaluation: 
development  of  appropriate  hazardous 
waste  standards  and  reguli^tions; 
ensuring  compliance  with  applicable 
laws  and  regulations;  program  policy 
guidance  and  overview,  technical 
support,  and  evaluation  of  Regional 
solid  and  hazardous  wastes  and 
emergency  response  activities: 
development  cf  programs  for  technical, 
programmatic,  and  compliance 
assistance  to  States  and  local 
governments:  development  of  g'iidflines 
and  standards  for  the  land  disposal  of 
hazardous  was'es;  analyses  of  the 
recovery  of  useful  energy  from  solid 
waste;  development  and  impleme:itation 
of  a  program  to  respond  to  uncontrolled 
hazardous  waste  .sites  and  spills 
(including  oil  spills);  long-term  stratejiic 
planning  and  special  studies;  economic 
and  long-term  environmental  analyses: 
economic  impact  assessment  of  RCRA 
and  CERCLA  regulations;  analyses  of 
alternative  technologies  and  trends;  and 
cost-benefit  analyses  and  development 
of  OSWER  environmental  criteria. 

(a)  Office  of  Waste  Programs 
Enforcement.  The  Office  of  Waste 
Programs  Enforcement  (OWPE),  und«'r 
the  supervision  of  a  Director,  mannges  a 
national  program  of  technical 
compliance  and  enforcement  under 
CERCLA  and  RCRA.  The  Office 
provides  guidance  and  support  for  ih" 
implementation  of  the  CERCLA  and 
RCR.\  compliance  and  enforcement 
programs.  This  includes  the 
di-'vclopment  of  program  strategies,  long- 
term  and  yearly  goals,  and  the 
formulation  of  budgets  and  plans  to 
support  implementation  of  strategies 
and  goals.  The  Office  provides  program 
guidance  through  the  development  and 
issuance  of  policies,  guidance  and  other 
documents  and  through  training  and 
technical  assistance.  The  Office 
oversees  and  supports  Regions  and 
States  in  the  implementation  of  the 
CERCLA  and  RCRA  enforcement 
programs.  The  Office  may  assume 
responsibility  for  direct  management  of 
a  limited  number  of  CERCLA  and  RCRA 
enforcement  actions  which  are  multi- 
regional  in  nature  or  are  cases  of 
national  significance.  The  Office  serves 
as  the  national  technical  expert  for  all 


matters  relating  to  CERCIA  and  RCRA 
compliance  and  enforcement.  It 
represents  the  interest  of  the  CERCLA 
and  RCRA  enforcement  programs  to 
other  offices  of  the  Agency.  In 
coordination  with  the  Office  of  External 
Affairs  (OEA)  and  lO-OSWER. 
represents  the  program  to  external 
organizations,  including  the  Office  of 
Management  and  Budget  (OMB), 
Congress.  U.S.  Department  of  Justice 
and  other  Federal  agencies,  the  media, 
public  intt-rest  and  industry  groups. 
State  and  local  governments  and  their 
as.sociations  and  the  public. 

|b)  Office  of  So/id  Waste.  The  Office 
cf  Solid  Waste,  under  the  supervision  of 
a  Director,  is  responsible  for  the  solid 
and  hazardous  waste  activities  of  the 
Agency.  In  particular,  this  Office  is 
responsible  for  implementing  the 
Resource  Conservation  and  Recovery 
Act.  The  Office  provides  program  policy 
direction  to  and  evaluation  of  such 
activities  throughout  the  Agency  and 
establishes  solid  and  hazardous  wastes 
research  requirements  for  EPA. 

(c)  Office  of  Emergency  and  Remedial 
Response.  The  Office  of  Emergency  and 
Remedial  Response,  under  the 
supervision  of  a  Director,  is  responsible 
for  the  emergency  and  remedial 
response  functions  of  the  Agency  (i.e., 
CERCLA).  The  Office  is  specifically 
responsible  for:  (1)  Developing  national 
strategy,  programs,  technical  policies, 
regulations,  and  guidelines  for  the 
control  of  abandoned  hazardous  waste 
sites,  and  response  to  and  prevention  of 
oil  and  hazardous  substance  spills:  (2) 
providing  direction,  guidance,  and 
support  to  the  Environmental  Response 
Teams  und  overseeing  their  activities; 
(.3)  providing  direction,  guidance,  and 
support  to  the  Agency's  non- 
enforcement  emergency  and  remedial 
response  programs,  including  emergency 
and  remedial  responses  to  hazardous 
waste  sites:  (4)  developing  national 
accomplishment  plans  and  resources;  (5) 
scheduling  the  guidelines  for  program 
plans;  (6)  assisting  in  t!;e  training  cf 
personnel;  (7)  monitoring  and  evaluating 
the  performance,  progress,  and  fiscal 
status  of  the  Regions  in  implementing 
emergency  and  remedial  response 
program  plans;  (8)  maintaining  liaison 
with  concerned  public  and  private 
national  organizations  for  emergency 
response:  (9)  supporting  State 
emergency  response  programs;  and  (10) 
coordinating  Office  activities  with  other 
EPA  programs. 

§  1.49    Office  of  Water. 

The  Office  of  Water,  under  the 
supervision  of  the  Assistant 
Administrator  for  Water  who  serves  as 
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the  principal  adviser  to  the 
Administrator  in  matters  pertaining  to 
water  programs,  is  responsible  for 
management  of  EPA's  water  programs. 
Functions  of  the  Office  include  program 
policy  development  and  evaluation; 
environmental  and  pollution  source 
standards  development;  program  policy 
guidance  and  overview;  technical 
support;  and  evaluation  of  Regional 
water  activities;  the  conduct  of 
compliance  and  permitting  activities  as 
they  relate  to  drinking  water  and  water 
programs;  development  of  programs  for 
technical  assistance  and  technology 
transfer;  development  of  selected 
demonstration  programs;  economic  and 
long-term  environmental  analysis;  and 
marine  and  estuarine  protection. 

(a)  Office  of  Water  Enforcement  and 
Permits.  The  Office  of  Water 
Enforcement  and  Permits,  under  the 
supervision  of  a  Director,  develops 
policies,  strategies,  procedures  and 
guidance  for  EPA  and  State  compliance 
monitoring,  evaluation,  and  enforcement 
programs  for  the  Clean  Water  Act  and 
the  Marine  Protection  Research  and 
Sanctuaries  Act.  The  OfHce  also 
provides  national  program  direction  to 
the  National  Pollutant  Discharge 
Elimination  System  permit  program.  The 
office  has  overview  responsibilities  and 
provides  technical  assistance  to  the 
regional  activities  in  both  enforcement 
and  permitting  programs. 

(b)  Office  of  Water  Regulations  and 
Standards.  The  Office  of  Water 
Regulations  and  Standards,  under  the 
supervision  of  a  Director,  is  responsible 
for  the  Agency's  water  regulations  and 
standards  functions.  The  Office  is 
responsible  for  developing  an  overall 
program  strategy  for  the  achievement  of 
water  pollution  abatement  in 
cooperation  with  other  appropriate 
program  offices.  The  Office  assures  the 
coordination  of  all  national  water- 
related  activities  within  this  water 
program  strategy,  and  monitors  national 
progress  toward  the  achievement  of 
water  quality  goals  and  is  responsible 
for  the  development  of  effluent 
guidelines  and  water  quality  standards, 
and  other  pollutant  standards, 
regulations,  and  guidelines  within  the 
program  responsibilities  of  the  Office.  It 
exercises  overall  responsibility  for  the 
development  of  effective  State  and 
Regional  water  quality  regulatory 
control  programs.  The  Office  is 
responsible  for  the  development  and 
maintenance  of  a  centralized  water 
programs  data  system  including 
compatible  water  quality,  discharger, 
and  program  data  files  utilizing,  but  not 
displacing,  files  developed  and 
maintained  by  other  program  offices.  It 


is  responsible  for  developing  national 
accomplishment  plans  and  resource  and 
schedule  guidelines  for  monitoring  and 
evaluating  the  performance,  progress, 
and  fiscal  status  of  the  organization  in 
implementing  program  plans.  The  Office 
represents  EPA  in  activities  with  other 
Federal  agencies  concerned  with  water 
quality  regulations  and  standards. 

(c)  Office  of  Municipal  Pollution 
Control.  The  Office  of  Municipal 
Pollution  Control,  under  the  supervision 
of  a  Director,  is  responsible  for  the 
Agency's  water  program  operations 
functions.  The  Office  is  responsible  for 
developing  national  strategies,  prog.am 
and  policy  recommendations, 
regulations  and  guidelines  for  municipal 
water  pollution  control;  for  providing 
technical  direction  and  support  to 
Regional  Offices  and  other 
organizations;  and  for  evaluating 
Regional  and  State  programs  with 
respect  to  municipal  point  source 
abatement  and  control,  and  manpower 
development  for  water-related  activities. 
The  Office  assures  that  priority 
Headquarters  and  regional  activities  are 
planned  and  carried  out  in  a 
coordinated  and  integrated  fashion, 
including  developing  and  implementing 
data  submission  systems. 

(d)  Office  of  Drinking  Water.  The 
Office  of  Drinking  Water,  under  the 
supervision  of  a  Director,  is  responsible 
for  water  supply  activities  of  the 
Agency,  including  the  development  of  an 
implementation  strategy  which  provides 
the  national  policy  direction  and 
coordination  for  the  program.  This 
Office  develops  regulations  and 
guidelines  to  protect  drinking  water 
quality  and  existing  and  future 
underground  sources  of  drinking  water, 
develops  program  policy  and  guidance 
for  enforcement  and  compliance 
activities,  and  recommends  policy  for 
water  supply  protection  activities.  The 
office  provides  guidance  and  technical 
information  to  State  agencies,  local 
utilities,  and  Federal  facilities  through 
the  Regional  Offices  on  program 
planning  and  phasing;  evaluates  the 
national  level  of  compliance  with  the 
regulations;  plans  and  develops  policy 
guidance  for  response  to  national. 
Regional,  and  local  emergencies; 
reviews  and  evaluates,  with  Regional 
Offices,  technical  data  for  the 
designation  of  sole-source  aquifers; 
designs  a  national  program  of  public 
information;  provides  program  policy 
direction  for  technical  assistance  and 
manpower  training  activities  in  the 
water  supply  area;  identifies  research 
needs  and  develops  monitoring 
requirements  for  the  national  water 
supply  program;  develops  national 


accomplishments'  plans  and  resource 
schedule  guidelines  for  monitoring  and 
evaluating  the  program  plans,  and 
program  performance,  and  fiscal  status; 
develops  program  plans,  and  budget  and 
program  status  reports  for  the  water 
supply  program;  coordinates  water 
supply  activities  with  other  Federal 
agencies  as  necessary;  and  serves  as 
liaison  with  the  National  Drinking 
Water  Advisory  Council. 

(e)  Office  of  Ground-  Water 
Protection.  The  Office  of  Ground-Water 
Protection,  under  the  supervision  of  a 
Director,  oversees  implementation  of  the 
Agency's  Ground-water  Protection 
Strategy.  This  Office  coordinates 
support  of  Headquarters  and  regional 
activities  to  develop  stronger  State 
government  organizations  and  programs 
which  foster  ground-v^ater  protection. 
The  Office  directs  and  coordinates 
Agency  analysis  and  approaches  to 
unaddressed  problems  of  ground-water 
contamination;  is  principally  responsible 
of  restablishing  and  implementing  a 
framework  for  decision-making  at  EPA 
on  ground-water  protection  issues;  and 
serves  as  the  focus  of  internal  EPA 
policy  coordination  for  ground-water. 

(f)  Office  of  Marine  and  Estuarine 
Protection.  The  Office  of  Marine  and 
Estuarine  Protection,  under  the 
supervision  of  a  Director,  is  responsible 
for  the  development  of  policies  and 
strategies  and  implementation  of  a 
program  to  protect  the  marine/estuarine 
environment,  including  ocean  dumping. 
The  Office  provides  national  direction 
for  the  Chesapeake  Bay  and  other 
estuarine  programs,  and  policy  oversight 
of  the  Great  Lakes  Program. 

Subpart  C— Field  Installations 

§  1.61    Regional  Offices. 

Regional  Administrators  are 
responsible  to  the  Administrator,  within 
the  boundaries  of  their  Regions,  for  the 
execution  of  the  Regional  Programs  of 
the  Agency  and  such  other 
responsibilities  as  may  be  assigned. 
They  serve  as  the  Administrator's 
prinicipal  representatives  in  their 
Regions  in  contacts  and  relationships 
with  Federal,  State,  interstate  and  local 
agencies,  industry,  academic 
institutions,  and  other  public  and  private 
groups.  Regional  Administrators  are 
responsible  for:  (a)  Accomplishing 
national  program  objectives  within  the 
Regions  as  established  by  the 
Administrator,  Deputy  Administrator, 
Assistant  Administrators,  Associate 
Administrators,  and  Heads  of 
Headquarters  Staff  Offices;  (b) 
developing,  proposing,  and 
implementing  approved  Regional 
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programs  for  comprehensive  and 
in'pgruted  environmental  protection 
activitips:  (c)  total  resource  management 
in  their  Regions  within  guidehnes 
provided  by  Headquarters:  (d) 
conducting  effective  Regional 
enforcement  and  compliance  programs; 
(e)  translating  technical  program 
direction  and  evaluation  provided  by 
the  various  Assistant  Administrators. 
Associate  Administrators  and  Heads  of 
Headquarters  Staff  Offices,  into 
effective  operating  programs  at  the 
Regional  level,  and  assuring  that  such 
programs  are  executed  efficiently:  (f) 
cxercisir^  approval  authority  for 
proposed  State  standards  and 
implementation  plans:  and  (g)  providing 
for  overall  and  specific  evaluations  of 
Regional  programs,  both  internal 
Agency  and  State  •ctivities. 

\m  Doc.  S5-15407  Filed  6-27-85.  8.45  am) 
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40  CFR  Part  52 

tA-S-fRL-285«-<l 

Approval  and  Promulgation  of 
Implementation  Plans;  IPinois 

agency:  U.S.  Ervircnmental  Protection 
Agency  (IISEPA). 
ACnON:  Final  nile. 

summary:  Oi  September  6. 1964  (49  FR 
351.'>o).  USEPA  proposed  disapproval  of 
the  inco."por.ition  of  a  source  sp^ciTc 
variance  fur  Acme  Barrel  Company  into 
the  Illinois  S'  i.e  Impltment.ifion  Hian 
(SIP)  for  Total  Suspended  Particulates 
(TSP).  No  public  comments  were 
received  in  response  to  lISEP.\s  notice 
of  proposed  rult  making.  This  notire 
announces  final  dis;ip?rovai  of  the 
incorporaiion  of  this  source  specific 
variance  into  the  Sit*. 
EfTECTlVE  DATE:  Tliis  f  ':  il  luleindl-  ing 
beroin.-n  effFciive  en  J^.ly  29, 1985. 
ADS^trsSES:  Copies  of  the  SIP  revision 
and  othei  niafjfials  rc!ati-.g  to  this 
rulemaking  ^re  avaii^ble  for  insppction 
at  the  followir^,'?  addresses:  (it  is 
r»;commer.ded  that  you  ti;lephor:e 
Randolph  O.  Cano.  at  (312)  886-6035. 
before  visiting  the  Region  V  Office.) 
U.S.  Environmental  Prulection  Agency. 
Region  V.  Air  and  R.idi.^ticn  Branch, 
230  South  Dearborn  Street.  Chicago. 
Illinois  60604. 
Illinois  Environmental  Protection 
Agency.  Division  of  Air  Pollution 
Control.  22flO  Churchill  Road. 
Si'rinsjfield.  Illinois  62706. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  O.  Cano.  Air  and  Radiation 
Branch  (5AR-28).  Fjivironmental 


Protection  Agency.  Region  V.  Chicago. 
Illinois  60604.  (312)  886-6035. 
SUPPLEMENTARY  INFORMATION:  In  a 
Septrmber  8,  19a3,  Final  Order  (IHZB  82- 
135).  the  Illinois  Pollution  Control  Board 
(IPCB)  granted  Acme  Barrel  Company  a 
variance  from  Rules  105(a).  105(d). 
202(b).  203(e)(3).  and  502  until  Murch  6, 
1984.  for  the  operation  of  its  gas  fired 
drum  incinerator  which  is  located  in 
Chicago,  Cook  County.  Illinois,  a 
primary  nonattainment  area  for  total 
suspended  particulates  (TSP).  On 
October  31. 1983,  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  this  Final  Order  to 
USEPA  as  a  proposed  revision  to  the 
Illinois  SIP.  The  following  presents  a 
summary  of  IPCB  regulations  involved 
in  this  variance. 
Rule  105(a) — Prohibition  on  operation 

during  breakdown. 
Rule  105(d) — Report  of  operation  during 

breakdown  or  start-up. 
Rule  202(b) — Prohibition  of  visible 
emission  greater  than  30  percent. 
Rule  203(e)(3) — Particulate  emission 
standard  of  0.2  grains  per  standard 
cubic  foot  corrected  to  12  percent  COi. 
This  rule  applicable  to  existing 
incinerators  burning  2.000  pounds  of 
refuse  per  hour,  or  less. 
Rule  502 — Prohibition  of  open  burning. 
Rule  502  is  not  part  of  the  Illinois  SIP  for 
TSP.  USFJ'A  can  take  no  action  on  this 
variance  as  it  pertains  to  Rule  5(i2. 

USEPA's  analysis  of  this  propos.  d  SIP 
revision  was  completed  in  conformance 
with  the  provisions  of  a  |u!y  29. 19B3. 
memorand  im  on  source  specific  SIP 
revisions  from  Sheldon  Meytrs,  former 
Director  of  the  Office  of  Air  Quality 
Planning  and  Standards.  This  policy 
requires  the  State  to  show  that  the  SI? 
as  a  whole,  despite  the  relaxation, 
would  provide  for  attainment  of  the  TSP 
national  ambient  air  quality  standards 
(N.^AQS)  by  the  end  of  1982.  For  TSP.  a 
modeling  demonstration  using  USEPA 
reference  modeling  techniques  a;id  the 
best  available  data  are  required. 

The  State's  submittal  cr.ntained  no 
modeling  demonstration.  USEPA, 
therefore,  proposed  disapproval  of  this 
variance  as  it  pertains  to  IPCB  R-.i!es 
10.5(a),  105(b),  202(b).  and  203(e)(3).  As 
stated  above,  USEPA  took  no  act! 'n  on 
this  variance  as  it  pertains  to  Rule  502. 
because  Rule  502  is  not  part  of  the 
Illinois  SIP. 

No  public  comments  were  reciuved  in 
response  to  USEPA's  notice  of  proposed 
rulemaking.  USEPA,  today.  aiHi'.unces 
final  disapproval  of  the  incorporatiim  of 
this  source  specific  variance  into  the 
SIP. 

Under  Executive  Order  12291.  today's 
action  is  not  "Major ".  It  has  been 


submitted  to  the  Office  of  Management 
and  Budget  (ONHJ)  for  review.  Any 
comments  from  0MB  to  USFP.A,  and 
any  USEPA  response,  are  available  for 
public  inspection  at  the  USEPA  Region 
\'  office  listed  above. 

Under  section  30r(b)(l)  of  tht-  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

Lists  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference,  Ozone.  Sulfur  oxides. 
Nitrogen  dioxide.  Lead.  Particulate 
matter.  Carbon  monoxide, 
Hydrocarbons,  and  Intergovernmental 
relations. 

(Sees,  lia  and  172  of  the  Clean  Air  Art.  as 
amended  (42  U  S.C.  7410  and  7502)) 

Dated;  June  21. 1985. 
Le«  M.  Thomas. 
Administrator. 

ira  Doc.  8.S-lS.=ir3  Filed  6-27-85;  8:45  aro| 
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40  CFR  Part  52 

(Docket  Uo.  AM012WV.  A-3-FRL-2856-71 

State  of  West  Virginia;  Revision  of  the 
West  Virginia  State  linplementatloa 
Plan 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule.  

summary:  On  August  14. 1980,  at  45  FR 

54o42.  r.PA  approved,  with  certain 
conditions.  West  Virgini.i's  revised  State 
Imph-mentation  Plan  (SIP)  for  the 
attainment  of  National  Ambient  Air 
Quality  Standards  for  Total  Suspended 
Particulates  (TSP).  One  of  the  conditions 
EPA  established  was  ihat  West  Virginia 
revise  Regulation  VII  and  submit  this 
revision,  and  associated  lest  procedures, 
to  EPA  as  a  SIP  revision.  On  September 

20. 1983,  EPA  approved  Regulation  VII 
absP!!'  these  Ifcst  procedures.  On  June 

13. 1984,  West  Virginia  submitted  these 
test  procedures  and  EPA  has  reviewed 
and  is  now  approving  them  in  this 
Notice. 

EFFECTIVE  DATE:  June  2a  19R5. 
ADDRESSES:  Copies  of  West  Virginia's 
Test  Procedures  for  Regulation  VII  are 
avail.ible  for  pi:blic  inspection  daring 
normal  business  hours  at  the  folio.-  irg 
locations: 

U.S.  Environmental  Protection  A'.;ency. 
Region  III,  Air  Management  Division, 
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Curtis  Building,  Tenth  Floor.  Sixth  and 

Walnut  Streets,  Philadelphia.  PA     - 

19106.  ATTN:  Denis  M.  Zielinski 

(3AM11) 
West  Virginia  Air  Pollution  Control 

Commission.  1558  Washington  Street. 

Fast  Charleston.  West  Virginia  25312. 

ATrN:  Mr.  Carl  G.  Beard.  U. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  M.  Zielinski  at  the  EPA,  Region  Hi 
address  above  or  call  (215)  597-2906. 
SUPPLEMENTARY  INFORMATION:  The 
Clean  Air  Act  Amendments  of  1977 
required  States  to  submit  revised  State 
Implementation  Plans  (SIP's)  for  all 
areas  where  Natiorjal  Ambient  Air 
Quality  Standards  (NAAQS)  had  nqt 
been  attained.  West  Virginia  submitted 
a  SIP  revision  to  EPA.  as  required,  for 
jttainment  of  the  TSP  NAAQS's.  EPA 
approved  this  SIP  revision,  with  certain 
conditions,  in  a  notice  published  at  45 
FR  54042.  August  14. 1980.  One  of  the 
conditions  in  the  SIP  was  that  West 
Virginai  was  to  revise  its  Regulation 
VII — "To  Prevent  and  Control 
Particulate  Air  Pollution  from 
Manufacturing  Process  Operations." 

On  September  2a  1983  (48  FR  42813). 
KP.\  approved  the  revision  of  Regulation 
VII  with  certain  conditions.  This 
approval  did  not  include  the  associated 
compliance  test  procedures  and  EPA 
conditioned  approval  upon  submittal  by 
West  Virginia  of  the  associated  test 
procedures  now  being  approved  today. 

On  January  31, 1984.  West  Virginia 
submitted  an  emergency  regulation  and 
7P— 1 — "Compliance  Test  Procedures  for 
Regulation  VII — To  Prevent  and  Control 
Particulate  Air  Pollution  from 
Manufacturing  Process  Operations'."  On 
June  13. 1984,  West  Virginia  notified 
EPA  that  the  test  procedures  submitted 
on  January  31. 1984  were  now  approved 
State  procedures  and  requested  that 
FJ'A  approve  them  as  a  SIP  revision. 

EPA  reviewed  West  Virginia's  test 
procedures  and  determined  them  to  be 
acceptable.  Therefore,  EPA  proposed 
approval  of  these  test  procedures  as  a 
revision  to  the  West  Virginia  SIP  in  the 
Federal  Register  on  September  19. 1984. 
A  thirty  (30)  day  public  comment  period 
commenced  on  that  date  ended  on 
October  18, 1984.  On  October  18. 1984. 
Comments  were  sent  to  EPA  from  a 
busienss  association.  Commerts 
pertained  to  the  following  four  (4)  items. 

First,  the  commenter  claims  that  TP-4 
IS  unenforceable  and  therefore  not 
approvable  under  section  110  of  the 
Clean  Air  Act  because  it  violates  West 
Virginia  Code  Section  16-20-5,  which 
prohibits  the  state  from  adopting  a 
requirement  more  stringent  than  a 
comparable  federal  requirement.  More 
specifically,  the  commenter  complains 


that  the  lack  of  averaging  provisions  and 
an  error  band  in  TP-4  make  TP-4  more 
stringent  than  EPA's  Method  9.  which 
contains  those  features.  Second,  the 
commenter  claims  that  TP-4  is 
unenforceable  because  it  was  not 
adopted  consistently  with  a  requirement 
in  West  Virginia's  Adininistrative 
Procedures  Act  for  approval  by  the 
states  Legislative  Rulemaking  Review 
Committee  and  the  West  Virginia 
Legislature.  Finally,  the  commenter 
contends  that  EPA  should  not  approve 
TP-4  because  it  "purports  to  have 
compliance  with  Regulation  VII 
determined  by  a  methodology  for  which 
there  is  no  procedure  to  certify 
observers." 

EPA  disagrees  with  each  of  these 
claims.  First.  TP-4  does  not  violate  the 
prohibition  in  WVC  Section  16-20-5 
against  state  requirements  that  are  more 
stringent  than  comparable  federal 
requirements.  The  only  comparable 
federal  provision  that  applies  to  the 
sources  affected  by  TP-4  is  the  general 
provision  in  section  172lb)  of  the  Clean 
Air  Act  that  nonattainment  area  SIPs 
include  requirements  reflecting  the 
application  of  reasonably  available 
control  technology  (RACT).  The 
commenter  has  not  attempted  to  show 
and  no  evidence  suggests  that  the 
technology  needed  to  meet  the  opacity 
standard  in  Regulation  VII  as 
implemented  using  TP-4  is  not 
reasonably  available.  Thus,  the  West 
Virginia  requirements  are  not  more 
stringent  than  the  general  federal  RACT 
requirement. 

"The  commenter  suggests,  however, 
that  EPA's  Method  9  is  a  comparable 
federal  requirement  that  is  less  stringent 
than  TP-4.  The  commenter  is  incorrect. 
EPA  has  not  promulgated  any 
combination  of  opacity  standard  and 
test  method  as  a  RACT  requirement  for 
the  sources  at  issue  here.  Nor  has  the 
Agency  designated  either  the  Method  9 
data  reduction  procedures  or  any  other 
test  procedures  as  RACT  test  methods 
required  to  be  used  in  conjunction  with 
state-adopted  RACT  opacity  standards 
for  sources  such  as  those  covered  by 
Regulation  VU.  '  That  is  why  EPA 


^The  only  requirements  that  miitht  be  considered 
comparable  federal  RACT  requirements  are  the 
opacity  standards  and  test  procedures  contained  In 
federal  consent  decrees  that  address  the  type  of 
emissions  from  iron  and  steel  plants  to  which 
Regulation  V'll  and  the  TP-4  test  measures  apply. 
Like  TP-4.  the  test  methods  in  those  decrees  do  not 
provide  for  the  averaging  of  opacity  observations. 
Moreover,  the  corresponding  opacity  standards  in 
those  decrees  are  not  less  stringent  than  Regulation 
VIL  Thus,  even  if  the  decrees  were  considered 
comparable  federal  requirements,  the  combination 
of  Regulation  VU  and  TP-4  would  equal  rather  than 
exceed  their  stringency  and  would  therefore  still  be 
consistent  with  Section  16-20-5. 


required  the  state  to  develop  its  own 
test  method  to  accompany  Regulation 
VII  in  addressing  those  emissions.  48 
FR  42813  (September  20.  1983). 

For  these  reasons,  the  combination  of 
Regulation  VII  and  TP-4  is  not  more 
stringent  than  a  comparable  federal 
requirement  and  therefore  does  not 
violate  WVC  Section  16-20-5.* 

Second.  EPA  presumes  that  the 
WVAPCC  is  correct  in  asserting  that  it 
adopted  TP-4  consistently  with  the 
West  Virginia  Administrative 
Procedures  Act.  Absent  evidence  of  a 
patent  violation  of  state  procedural 
requirements  or  some  basic 
inconsistency  between  a  state's 
submittal  and  its  substantive  laws  or 
constitution,  EPA  generally  will  not 
scrutinize  a  state's  submittal  for 
procedural  deficiencies.  Such  evidence 
does  not  appear  here.  The  commenter  . 
should  address  its  procedural  concerns 
to  the  appropriate  state  decisionmakers. 

Finally,  the  absence  of  certification 
procedures  specifically  designed  for 
personnel  conducting  tests  using  TP-4 
does  not  warrant  disapproval  of  TP-4. 
The  state  has  determined  that  opacity 
observers  applying  TP-4  will  be  certified 
under  the  general  procedures  designed 
for  applying  EPA's  Method  9.  Even 
assuming  arguendo  that  the  use  of  TP-4 
would  result  in  a  greater  error  than  that 
associated  v^th  Method  9.  that  would 
mean  only  that  sources  seeking  to 
comply  with  the  Regulation  VII  opacity 
requirement  associated  with  TP-4  might 
need  to  take  precautions  beyond  those 
that  would  be  needed  to  assure 
compliance  if  West  Virginia  had  chosen 
an  averaging  method  instead  of  TP-4. 
As  noted  above,  there  is  no  federal 
requirement  that  state-adopted  opacity 
standards  take  the  form  of  time 
averages.  The  state  is  thus  free  to 
require  these  precautions,  so  long  as  the 
resulting  level  of  control  requires  the 
application  of  RACT.  Since  the  relevant 
portion  of  Regulation  VII  plus  TP-4  will 
require  RACT-level  control.  EPA  may   , 
approve  TP-4  despite  the  absence  of 
certification  procedures  designed 
specifically  for  personnel  conducting 
TP-4  testing. 

For  the  foregoing  reasons  EPA  is 
today  approving  TP-4  for  inclusion  in 
the  West  Virginia  SIP. 

Administrative  Procedures 

At  this  time  EPA  is  also  amending  40 
CFR  Part  52  by  deleting  S  52.2532(a). 
This  deletion  should  have  been  done 


'  EPA  notes  also  that,  accordingly  to  the 
WVAPCC.  TP-4  is  not  even  subject  to  Section  16- 
20-S  because  Regulation  VII  was  adopted  twfore  the 
effective  date  of  Section  16-20-5. 
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when  EPA  approved  the  Final 
Rulemaking  Notice  for  the  revision  of 
West  Virginia  Regulation  VII  on 
September  20, 1983  (48  FR  42813). 
Because  these  test  procedures  are 
related  to  Regulation  VII  this  section  is 
being  corrected  today. 

This  SIP  revision  conforms  to  the 
requirements  of  section  110(a)(2)  of  the 
Clean  Air  Act  and  40  CFR  Part  51. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  Protection  Agency.  Air 
pollution  control.  Ozone,  Sulfur  oxides. 
Nitrogen  dioxide.  Lead.  Particulate 
matter.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations. 

Dated:  |une  21. 1985. 
Le«  M.  Tbomas, 
Acting  Administrator 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Title  40.  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

S  52.2532    [Amended] 

2.  Section  52.2532  Control  Strategy: 
Particulate  Matter  is  amended  by 
removing  paragraph  (a). 

3.  Section  52.2532  is  amended  by 
correctly  redesignating  paragraph  (b)  as 
paragraph  (a). 

(FR  Doc.  85-15574  Filed  8-27-85;  8:45  am] 

MLLMQ  COOC  UM-SO-M* 

40  CFR  Part  52 
|A-«-FRL-285«-«] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Revision  to 
Colorado  Inspection/Maintenance 
Program 

agency:  Environmental  Protection 

Agency. 

ACTION;  Final  rulemaking. 

summary:  This  notice  approves 
revisions  to  the  Colorado  Inspection/ 


Maintenance  Program  (I/M)  which  is 
part  of  the  1982  Colorado  State 
Implementation  Plan  (SIP)  to  attain 
standards  for  carbon  monoxide  (CO) 
and  ozone.  The  revisions  include 
updated  requirements  for  emission 
mechanics,  emission  standards  for  1985 
vehicles  and  more  stringent  emission 
standards  for  heavy-duty  vehicles. 
These  revisions  will  make  the  I/M 
program  more  effective  in  controlling 
CO  and  ozone.  This  notice  also 
reinstates  a  portion  of  EPA  additions  to 
the  Colorado  SIP  which  was 
inadvertently  removed  in  EPA's 
approval  of  the  1982  Colorado  SIP  on 
December  12. 1983  (48  FR  55284). 
DATES:  This  action  will  be  eliective  on 
August  27. 1985  unless  notice  is  received 
by  luly  29. 1985  that  someone  wishes  to 
submit  adverse  or  critical  comments. 
Such  notice  may  be  submitted  to  Robert 
DeSpain  at  the  EPA  Regional  Office 
address  listed  below. 
ADDRESSES:  Copies  of  the  revision  are 
available  for  public  inspection  between 
8:00  a.m.  and  4:00  p.m.  Monday  through 
Friday  at  the  following  offices: 
Environmental  Protection  Agency, 
Region  VIII,  Air  Programs  Branch,  999 
18th  Street,  Denver,  Colorado  80202 
Environmental  Protection  Agency. 
Public  Information  Reference  Unit, 
Waterside  Mall.  401  M  Street  SW., 
Washington.  DC  20460 
The  Office  of  the  Fe#  iral  Register,  1100 
L  Street  NW.,  Room  8401. 
Washington,  DC  20408. 
FOR  FURTHER  INFORMATION  CONTACT. 
Dale  Wells.  Air  Programs  Branch. 
Environmental  Protection  Agency.  1860 
Lincoln  Street.  Denver.  CO  80295.  (303) 
293-1773. 

SUPPLEMENTARY  INFORMATION:  The 
Colorado  I/M  program  was  approved  on 
December  12. 1983  (48  FR  55284).  On 
December  10, 1984.  the  Governor  of 
Colorado  submitted  revisions  to 
Regulation  11  (which  implemented  the  1/ 
M  program).  These  revisions  make  the 
program  more  effective  by  updating 
mechanic  training  requirements  for  new 
technology  vehicles,  providing  emission 
standards  for  1985  model  year  vehicles 
and  providing  more  stringent  emission 
standards  for  heavy  duty  vehicles.  EPA 
finds  that  these  revisions  meet  EPA 
criteria  and  is  approving  them. 

On  April  30, 1981  (46  FR  24182),  EPA 
promulgated  rules  and  regulations 
concerning  the  review  of  new  sources  in 
nonattainment  areas.  These  provisions 
were  inadvertently  withdrawn  as  part  of 
the  December  12. 1983  rulemaking.  EPA 
is  reinstating  the  provisions  today. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  tiO  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  S  307(b)(2)). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 
List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Carbon 
Monoxide.  Hydrocarbons.  Incorporation 
by  reference. 

Dated:  )une  21. 1965. 
Le«  Thomas. 
Administrator. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  Slate  of 
Colorado  was  approved  by  the  Director  of  the 
Federal  Register  on  )uly  1. 1982. 

PART  52-{ AMENDED] 

Title  40.  Part  52  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  In  5  52.320.  paragraph  (c)(31}  is 
added  as  follows: 

S  52.320    Identification  of  plan. 
•        •        •        •        • 

(c)  •  •  • 

(31)  Revisions  to  Air  Pollution  Control 
Commission  Regulation  No.  11  related  to 
the  Colorado  Inspection  and 
Maintenance  (I/M)  program  for  exhaust 
emission  inspection  of  motor  vehicles, 
submitted  by  the  Governor  on  December 
10. 1984. 

3.  Section  52.329  is  added  as  follows: 

§  52.329    Rules  and  regulations. 

(a)  Part  D  disapproval.  Regulation  No. 
3  and  the  Common  Provisions 
Regulations  are  approved  except  for  the 
following  provisions  which  are 
disapproved: 

(1)  Section  rV.D2(b)(ii)(G).  which 
exempts  from  "major  modification."  a 
change  of  an  existing  oil-fired  or  gas- 
fired  boiler  to  the  use  of  a  coal/oil 
mixture,  shale  oil.  or  coal-derived  fuels, 
provided  that  such  change  would  not 
interfere  with  reasonable  further 
progress  toward  attainment  of  any 
National  Ambient  Air  Quality  Standard. 

(2)  Section  IV.D2.(b){iiil.  "major 
modification"  and  the  definition  of 
"major  stationary  source"  in  the 
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Common  Provisions  Regulation  that 
provides  that  fugitive  emissions  of 
particulate  matter  from  any  of  the  26 
listed  source  categories  will  be  excluded 
in  determining  whether  the  source  is 
major,  even  though  quantifiable,  if  the 
owner  or  operator  of  the  source 
demonstrates  to  the  satisfaction  of  the 
Colorado  Air  Pollution  Control  Division 
that  such  emissions  are  of  a  size  and 
substance  that  will  not  adverse'^  affect 
public  health  or  welfare. 

|3)  Section  IV.H.6..  that  allows  the 
Division  to  grant  an  applicant  a  period 
of  greater  than  six  months  to  bring  a 
source  into  compliance. 

(4)  Regulation  No.  3  did  not  include  a 
pro\  ision  for  "reconstruction."  and 
certain  fugitive  emissions  may  escape 
review  since  they  were  not  included  in 
Colorado  Regulations  No.  6  and  No.  8. 
but  were  regulated  under  Federal  New 
Source  Performance  Standards  or 
National  Emission  Standards  for 
Hazardous  Pollutants.  Any  source  which 
escapes  review  because  of  these 
deficiencies  in  Regulation  No.  3  will  be 
subject  to  federal  enforcement  actions. 

|FR  Dor  85-15S75  Filod  6-27-85:  8;4.5  am) 

BtLUNG  COOC  UeO-SO-M 


40  CFR  Part  52 
IA-5-FRL-2SS6-5] 


Approval  and  Promulgation  of 
Implementation  Ptans;  Wisconsin 

AGENCY:  Environmental  Protection 

Agency  (USEPA). 

action:  Notice  of  direct  final 

rulemaking. 

summary:  The  USEPA  announces 
approval  of  a  revision  to  the  Wisconsin 
State  Implementation  Plan  (SIP)  for 
Volatile  Organic  Compounds  (VOC). 
The  revision  incorporates  test  methods, 
for  large  petroleum  dry  cleaning  sources 
located  in  southeastern  Wisconsin,  into 
the  Wisconsin  VOC  SIP.  These  test 
methods  are  contained  in  the  ".\ir 
Management  Operations  Handbook". 
USEPA's  action  is  based  upon  a  SIP 
revision  that  was  submitted  by  the  State 
on  lanuary  24. 1985. 
DATE:  This  action  will  be  effective 
August  27, 1985  unless  notice  is  received 
within  30  days  that  someone  wishes  to 
submit  adverse  or  critical  comments. 
ADDRESSES:  Copies  of  this  revision  to 
the  Wisconsin  SIP  are  available  for 
inspection  at:  The  Office  of  the  Federal 
Register.  1100  L  Street  NVV..  Room  8401. 
Washington,  D.C. 

Copies  of  the  SIP  revision,  and  other 
materials  related  to  this  rulemaking,  are 


available  for  review  at  the  following 
addresses:  (It  is  recommended  that  you 
telephone  Colleen  W.  Comerford,  at 
(312)  886-6034.  before  visiting  the  Region 
V  Office.) 
U.S.  Environmental  Protection  Agency. 

Region  V.  Air  and  Radiation  Branch. 

230  South  Dearborn  Street.  Chicago, 

Illinois  60604. 
U.S.  Environmental  Protection  Agency, 

Public  Information  Reference  Unit,  401 

M  Street.  SW..  Washington.  D.C. 

20480 
Wisconsin  Department  of  Natural 

Resources,  Bureau  of  Air 

Management,  101  South  Webster. 

Madison.  Wisconsin  53707. 

Written  comments  should  be  sent  to: 
Gary  Gulezian.  Chief,  Regulatory 
Analysis  Section.  Air  and  Radiation 
Branch  (5AR-26).  Environmental 
Protection  Agency  Region  V,  230  South 
Dearborn  Street.  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Colleen  W  Comerford.  (312)  886-6034. 
SUPPLEMENTARY  INFORMATION:  On 
January  23,  1984,  the  Wisconsin 
Department  of  Natural  Resources 
IWDNR)  submitted  a  revision  to  the 
VOC  SIP  incorporating  regulations  for 
large  petroleum  dry  cleaning  sources 
located  in  southeastern  Wisconsin. 
These  regulations  reflect  the  application 
of  Reasonably  Available  Control 
Technology  (RACT)  to  petroleum  dry 
cleaning  sources  of  volatile  organic 
compound  (VOC)  emissions,  for  which 
USEPA  has  published  a  Control 
Technique  Guideline  (CTG)  (EPA-450/ 
3-82-009).  Petroleum  dry  cleaners  are 
covered  by  the  third  group  of  CTGs 
(RACT  III).  On  August  17, 1984  (49  FR 
32866).  USEPA  proposed  to  approve  the 
petroleum  dry  cleaning  RACT  III 
regulations  provided  that  the  WDNR:  (1) 
Included  the  test  methods  specified  in 
the  CTG  in  their  "Air  Management 
Operations  Handbook",  which  is  the 
repository  for  Wisconsin's  test  methods: 
and  (2)  submitted  the  test  methods  to 
USEPA  as  a  SIP  revision  prior  to  final 
rulemaking.  As  explained  below. 
Wisconsin  satisfied  these  requirements, 
and  USEPA  approved  the  petroleum  dry 
cleaning  RACT  III  regulations  on  May 
10.  1985  (50  FR  1982). 

Wisconsin  originally  incorporated  the 
test  methods  into  the  Operations 
Handbook  and  submitted  them  to 
USEPA  on  November  2, 1984.  USEPA 
reviewed  the  State  submittal  and 
determined  that  the  Operations 
Handbook  did  not  include  all  of  the 
testing  and  monitoring  requirements 
contained  in  the  CTG.  Therefore. 
USEPA  proposed  a  revision  to  the 
Handbook  in  a  letter  dated  January  11. 


1985.  WDNR  incorporated  the  revision 
and  resubmitted  the  Operations 
Handbook  on  January  25. 1985.  prior  to 
final  rulemaking  on  the  RACT  III 
petroleum  dry  cleaning  regulations. 
USEPA  finds  that  the  Operations 
Handbook  now  specifies  all  the 
reference  test  methods  contained  in  the 
subject  CTG  (EPA-450/3/82-009),  and 
that  these  test  methods  are  approvable 
as  part  of  the  Wisconsin  SIP. 

Since  USEPA  views  today's  action  as 
noncontroversial.  USEPA  is  approving 
this  SIP  revision  without  prior  proposal. 
The  action  will  become  effective  on 
August  27, 1985.  However,  if  USEPAjs 
notified  by  July  29, 1985.  that  someone 
wishes  to  submit  adverse  or  critical 
comments,  then  this  action  will  be 
withdrawn  and  a  new  rulemaking  will 
propose  the  action  and  establish  a 
comments  period. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  S  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

Under  section  307(b)(1)  of  the  Act, 
pe'itions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
Reference,  Ozone.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Wisconsin  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Dated:  June  21, 1985. 

Lee  M.  Thomas. 

Adminlstralor. 

PART  52— [AMENDED] 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  L  Part  52  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.2570  is  amended  by 
adding  new  subparagraph  (c)(41)  as 
follows: 
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S  52.2570    ktentiflcatlon  of  plan. 

*  •  •  *  • 

(c)  •  •  * 

(41)  On  January  24. 1985.  the 
Wisconsin  Department  of  Natural 
Resources  submitted  test  methods  for 
petroleum  dry  cleaning  sources  as  a 
revision  to  the  Wisconsin  SIP.  These 
test  methods  are  part  of  the  State's  "Air 
Management  Operations  Handbook". 

(i)  Incorporation  by  reference. 

(A)  Test  methods  for  petroleum  dry 
cleaning  sources  contained  in  the 
Wisconsin  Department  of  Natural 
Resources'  "Air  Management 
Operations  Handbook '. 
|FR  Doc  85-15576  Filed  6-27-«5;  8:45  am) 

BILUNGCOOe  (MO-SO-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

41  CFR  Part  105-61 

Establishment  of  Chapter  XII  and 
Redesignation  of  Regulations; 
Technical  Correction 

agency:  National  Archives  and  Records 
Adminstration. 

action:  Correction  to  final  rule. 

SUMMARY:  This  document  corrects  a 
technical  error  in  the  final  rule 
published  on  April  19. 1985  at  50  PR 
15722  which  established  National 
Archives  and  Records  Administration 
regulations  in  Title  36,  Chapter  XII  of  the 
Code  of  Federal  Regulations  and 
removed  certain  sections  from  Title  41 
of  the  Code  of  Federal  Regulations. 
Section  105-61  301  was  inadvertently 
omitted  from  the  list  of  sections 
removed  from  Part  105-61  of  Title  41. 

EFFECTIVE  DATE:  The  final  rule  became 
effective  on  April  1. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Allard  or  Adrienne  C.  Thomas. 
Program  Policy  and  Evaluation  Division. 
National  Archives  (NAA).  Washington. 
DC  20408.  (202)  523-3214. 

SUPPLEMENTARY  INFORMATION:  FR 

document  85-9538.  dated  April  19. 1985 
is  corrected  on  page  15728,  in  the  third 
column,  by  adding  the  following  entry  to 
the  list  of  sections  removed  from  41  CFR 
Parts  101-11, 105-61.  and  105-65:  Section 
105-61.301. 

Dated:  June  25. 1985. 
Frank  G.  Burka, 

Acting  Archivist  of  the  United  States. 
[FR  Doc.  85-15638  Filed  6-27-85;  8:45  am) 
BNJJNO  cooc  Tsis-at-a 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  74  and  94 

(MM  Docket  No.  83-523;  FCC  85-294] 

Instructional  Television  Fixed  Service 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  action  amends  the  rules 
in  the  Instructional  Television  Fixed 
Service  (ITFS)  and  institutes  policies 
designed  to  foster  the  most  effective  use 
of  the  service.  Provisions  are  adopted  to: 
Provide  a  "local  priority  period"  during 
which  time  only  local  applicants  will  be 
considered  for  channels;  provide  a  point 
accumulation  method,  based  on 
specified  criteria,  with  a  random  chance 
tie-breaker  for  selecting  among  mutually 
exclusive  applicants:  provide  an  "A/B" 
cut-off  list  for  mutually  exclusive 
applications  and  petitions  to  deny; 
continue  the  requirement  on  each 
channel  for  formal  educational 
programming  to  enrolled  students;  and 
require  a  minimum  amount  of  ITFS 
programming  by  licensees  proposing  to 
lease  excess  capacity.  Technical 
standards  are  expanded  to  include 
cochannel  and  adjacent  channel 
protection  ratios  and  to  specify  a  fifty- 
mile  radius  engineering  analysis  and  a 
two-foot  parabolic  receive  antenna's 
characteristics  for  reference  in 
application  processing. 
EFFECTIVE  DATE:  July  29.  1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  A.  Romano,  Mass  Media  Bureau, 
(202)  632-9356. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 
47  CFR  Part  74 

Television. 
47  CFR  Part  94 

Communications  equipment.  Radio. 

Second  Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  Amendment  of  Part  74  of 
the  Commission's  Rules  and  Regulations  in 
regard  to  the  Instructional  Television  Fixed 
Service. 

Adopted:  May  31. 1985. 

Released:  )une  20.  1985. 

By  the  Commission:  Commissioner  Rivera 
not  participating. 

1.  The  Commission  has  before  it 
comments  filed  in  response  to  its  Notice 
of  Proposed  Rulemaking  in  MM  Docket 
No.  83-523  ["Notice  (85-523ri  48  FR 


29553  (June  27. 1983),  and  its  Further 
Notice  of  Proposed  Rulemaking  in  MM 
Docket  No.  83-523  [" Further  Notice  (83- 
523;')'  98  FCC  2d  1249  (1984).'  This 
Report  and  Order  considers  those 
comments  and  adopts  rules  governing 
the  application  and  comparative 
selection  processes  for,  and  the 
provision  of  service  by.  licensees  in  the 
Instructional  Television  Fixed  Service 
("ITFS"),  and  concludes  this  proceeding. 

Introduction 

2.  Section  74.931  of  the  Commission's 
Rules  states: 

Instructional  television  fixed  stations  are 
intended  primarily  to  provide  a  means  for  the 
transmission  of  instructional  and  cultural 
material  ...  to  specified  receiving  locations 
for  the  primary  purpose  of  providing  a  formal 
educational  and  cultural  development  to 
students  enrolled  in  accredited  public  and 
private  schools,  colleges  and  universities  .  .  . 
Such  stations  may  also  be  used  for  .  .  .  in- 
service  training  .  .  .  extension  of 
professional  training  .  .  .  administrative 
activities  .  .  .  and  other  similar  uses  .  .  . 
Stations  may  be  licensed  in  this  service  as 
originating  or  relay  stations  to  interconnect 
lITFSj  stations  in  adjacent  areas  (or  deliver 
and  obtain  instructional  and  educational 
material).  (47  CFR  74.931(a)-{d).) 

Notice  (83-523).  supra,  had  proposed  the 
relaxation  of  certain  ITFS  technical  and 
nontechnical  requirements,  premised,  in 
part,  on  the  fact  that  channels  allocated 
for  ITFS  were  vastly  underutilized.  Id.  at 
29554-55.  This  was  found  to  be  the 
result  of  the  specialized  nature  of  ITFS 
and  the  hmited  funds  available  for  its 
growth.  Id.  On  the  same  day,  the 
Commission  adopted  a  Report  and 
Order  in  General  Docket  No.  80-112 
["Report  and  Order  (80-112n.  94  FCC 
2d  1203  (1983),  which  permitted  ITFS 
licensees  to  use  their  excess  channel 
capacity  for  non-ITFS  purposes,  either 
by  themselves  or  by  leasing  to  other 
parties.  The  growth  and  development  of 
the  educational  and  instructional 
services  for  which  ITFS  was  designed 
were  viewed  as  desirable  goals  and  the 
Commission  determined  that  permitting 
the  leasing  or  commercial  use  of  excess 
channel  capacity  and  removing 
unnecessary  and  burdensome 
requirements  would  foster  these  goals. 

3.  Subsequently,  in  Report  and  Order 
in  MM  Docket  83-523  ["Report  and 
Order  (83-523)").  98  FCC  2d  925  (1984),* 


'  A  list  of  the  parties  filing  commenti  in  response 
to  Further  Notice  (83-532),  supra,  it  attached  a* 
Appendix  A. 

'Affd..  Memorandum  Opinion  and  Order  in  MM 
Docket  Nu.  B3-S23.  FCC  BS-111.  released  January  15. 
IWS. 
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the  Commission  adopted  several  of  the 
changes  proposed  in  Notice  (83-523), 
supra,  relaxing  ITFS  transmission 
standards,  authorizing  "temporary  fixed 
stations"  and  program  delivery  to  cable 
headends,  encouraging  frequency 
coordination,  authorizing  a  one-step 
licensing  procedure  and  increasing  the 
ITFS  license  term  from  five  years  to  ten 
years.  At  the  same  time,  in  Further 
Notice  (83-523),  supra,  the  Commission 
noted  a  significant  increase  in  the 
number  of  applications  filed  for  new 
ITFS  facilities  since  its  previous  actions, 
primarily  by  nonlocal,  nonprofit 
organizations.  It  stated  that  this 
increased  interest  in  the  ITFS  spectrum 
was  clearly  a  result  of  the  decision  to 
permit  the  use  of  ITFS  excess  channel 
capacity  for  commercial  purposes,  as 
most  of  the  applications  proposed,  under 
varying  circumstances,  to  lease  channel 
time  to  operators  in  the  Multipoint 
Distribution  Service  ("MDS").  It 
continued  that  the  increased  usage  of 
the  ITFS  spectrum  is  desirable  and 
encouraged,  and  reiterated  its  position 
that  this  goal  and  the  means  for  its 
realization  are  meritorious  and  that  the 
improved  utilization  of  ITFS 
transmission  time  would  foster  a 
broader  and  more  efficient  use  of 
spectrum  capacity  while  generating  new 
revenue  sources  for  the  development  of 
ITFS.  It  observed  that  existing  ITFS 
rules  and  policies  were  not  adequate  or 
inclusive  enough  to  deal  realistically 
with  the  rapidly  changing  developments 
in  this  area.  It  concluded  that  further 
consideration  of  certain  aspects  of  the 
use  of  channel  capacity  for  non-ITFS 
purposes,  and  other  matters  relating  to 
ITFS  generally,  was  necessary  to  assure 
the  preservation  of  the  ITFS  service. 
Therefore,  the  Commission  solicited 
comments  on  matters  dealing  with  the 
following:  eligibility  requirements  for 
becoming  an  ITFS  licensee;  selection 
procedures  and  criteria  for  choosing 
among  mutually  exclusive  applicants; 
procedural  standards  for  "cutting  off 
applications  that  are  accepted  for  filing; 
control  of  an  ITFS  facility  by  a  licensee 
that  leases  excess  channel  capacity  to 
others;  the  nature  and  scope  of 
permissible  ITFS  service;  and 
interference  protection  standards. 

4.  Comments  were  filed  by  numerous 
interested  parties,  most  of  them  existing 
or  prospective  ITFS  licensees.  They 
claim  that  widespread  recognition  of  the 
value  of  ITFS  service  has  just  begun  and 
that  the  recent  surge  in  applications  will 
continue,  expanding  the  number  and 
variety  of  services  provided. 
Commentors  were  unanimous  on  the 
critical  importance  of  emphasizing 


appropriate  eligibi 


ity  criteria  to 


preserve  the  essentially  educational 
nature  of  ITFS  service.  An 
overwhelming  consensus  was  expressed 
on  the  critical  role  that  local 
involvement  plays  in  effectively  serving 
the  intended  ITFS  audience. 

5.  As  demand  for  ITFS  facilities 
increases,  careful  choices  must  be  made 
among  competing  interests.  Embracing 
these  fundamental  principles,  the 
actions  taken  herein  will  formulate  rules 
which  will  focus  on  the  qualifications  of 
ITFS  licensees  as  the  basic  means  of 
directing  the  use  of  the  service.  Local 
applicants  will  be  encouraged  and 
preferred,  but  maximum  advantage  will 
be  taken  of  the  particular  benefits 
offered  by  the  participation  of  nonlocal 
applicants  and  national  programming 
networks  within  the  service.  By  this 
approach,  the  advantageous  use  of  ITFS 
channels  will  be  advanced  to  the 
greatest  extent  possible,  without 
infringing  on  licensee  discretion  or 
discouraging  cooperative  involvement 
by  lessees  of  excess  channel  capacity 
where  the  public  will  benefit  from  that 
cooperation. 

6.  To  this  end,  specific  provisions  are 
adopted  to:  Provide  a  "local  priority 
period"  during  which  time  only  local 
applicants  will  be  considered  for  ITFS 
channels;  maintain  the  "cut-off  status 
of  nonlocal  applicants  whose  requested 
channels  are  not  authorized  to  local 
applicants  during  the  local  priority 
period;  provide  a  point  accumulation 
method  with  a  random  chance  tie- 
breaker for  selecting  among  mutually 
exclusive  applications,  with  criteria 
including,  among  others,  whether  the 
applicant  is  local,  whether  it  is  an 
accredited  school  or  governing  agency, 
whether  it  would  remain  within  the  four- 
channel  limitation,  and  factors 
contributing  to  the  effective  utilization 
of  the  resources  for  ITFS  service, 
including  the  amount  and  kind  of  ITFS 
service  proposed;  provide  an  "A  list,  B 
list"  procedure  for  cutting  off  mutually 
exclusive  applications  and  petitions  to 
deny,  with  a  sixty-day  "A"  period; 
require  that  each  ITFS  channel  carry 
formal  education  for  credit  to  enrolled 
students,  and  include  exclusively  off- 
campus  instructional  programming; 
require  a  "substantial  use"  of  at  least 
twenty  hours  per  week  for  all  ITFS 
programming  (with  a  total  dedication  of 
forty  schedule  hours  per  week  for  ITFS, 
either  by  reservation  or  recapture 
provisions)  before  designating  excess 
capacity  on  a  channel  for  non-ITFS  use. 
A  one-channel  reservation  for  national 
networks  is  rejected,  and  specific 
provisions  to  ensure  that  ITFS  licensees 
retain  cotnrol  of  their  facilities  in  leasing 
situations  are  not  adopted  at  this  time. 


Technical  standards  are  also  expanded 
to  include  cochannel  and  adjacent 
channel  protection  ratios  for  use  when 
agreement  cannot  be  reached  between 
parties;  to  specify  a  fifty-mile  radius 
engineering  analysis;  and  to  specify  a 
two-foot  parabolic  receive  antenna's 
characteristics  for  reference  in 
application  processing,  in  certain 
situations.  Also,  the  direct  heterodyne 
frequency  conversion  requirement  is 
deleted  and  a  fifteen-mile  radius 
protected  service  area  is  not  adopted. 

Eligibility 

7.  Under  current  rules,  to  be  eligible 
for  an  ITFS  license  a  party  must  be  a 
school  or  governmental  organization 
engaged  in  the  formal  education  of 
enrolled  students  [e.g.,  a  school  board  or 
district),  or  a  nonprofit  organization 
formed  for  the  purpose  of  providing 
instructional  television  materials  to 
these  entities.*  In  Further  Notice  (83- 
523),  supra,  the  Commission  reiterated 
that  nonprofit  educational  organizations, 
including  unaccredited  organizations, 
should  not  be  precluded  from  ITFS 
eligibility.  It  acknowledged  the  di^iculty 
of  applying  eligibility  standards  to  the 
new,  nonlocal  educational 
organizations,  especially  those  by  MDS 
operators,  not  doubting  that  those 
organizations  were  generally  founded 
for  educational  purposes,  but  concerned 
that  most  have  no  local  presence  and 
that  many  of  their  proposals  were  not 
tailored  to  the  numerous  individual 
communities  in  which  they  applied.  Id. 
at  para.  16.  The  Commission  was 
optimistic  nonetheless  that  national 
networks  could  benefit  the  ITFS  service, 
with  their  ability  to  achieve  economies 
of  scale  and  exchange  programming 
nationwide,  complementing  local 
offerings  and  introducing  service  to 
unserved  and  underser\'ed  areas. 
Consequently,  it  expressed  an 
inclination  not  to  exclude  such 
applicants  from  eligibility  solely  on  the 
basis  that  they  lack  physical  presence  in 
the  cities  they  proposed  to  serve,  if  they 
are  otherwise  qualified.  At  the  same 
time  it  stressed  the  importance  of  a 
licensee's  educational  nature  and  its 
local  involvement,  and  invited 
comments  on  what  indicia  of  local 
involvement  national  entities  could 
show  to  prove  themselves  eligible  for  a 
license.  In  particular,  it  asked  whether  a 
nonlocal  applicant  should  obtain  letters 
from  its  intended  receive  sites  giving 
reasonable  assurance  of  their  intention 


•47  CFR  74.932(a).  A  nonprofit  organization  which 
would  be  eligible  for  a  noncommercial  educational 
television  broadcast  station  is  also  considered  to  be 
eligible  for  a  license  for  an  FITS  station.  Id. 


26738 Federal  Register  /  Vol    50.  No.  125  /  Friday.  |une  28.  1985  /  Rules  and  Regulations 


tu  use  the  applicant's  ptoposed  service. 
Id.  at  pards.  18  and  19.  It  also  inquired 
into  the  possibility  of  requiring  local 
involvement  through  local  selection  and 
development  committees,  but  indicated 
a  preferenrp  to  let  applicants  present 
evidence  of  local  involvement  in 
whatever  form  they  deemed  most 
suitable  to  meet  local  educdticnal  needs. 
/(/.  Lastly,  it  asked  whether  locid 
educational  organizations,  as  opposed 
to  local  educational  institutions,  should 
bL'  subject  to  any  of  the  same  eligibility 
criteria  Hdopfed  for  nonlocal  applicants. 

fl  The  vi.st  majority  of  commenfcrs 
believe  thdt  a  local  presence  should  be 
an  absolute  condition  of  eligibility.  One 
^roup  of  commentors  characteristically 
observes:  "P^ducation  is  inherently  a 
local  undertaking."  Some  commentors 
further  insist  thai  no  local  advisory 
comm.!t!ee  could  substitute  for  local 
physical  presence.  Local  curriculum 
development,  instructor  involvement, 
and  student  assistance  and  feedback  are 
all  essential  and  cannot  be  provided 
su.'-cessfully  except  by  '"local 
institutions  with  substantial 
experience."  Any  organization  from 
diploma  mills  to  art  galleries  to  day  care 
centers  could  call  itself  "educational." 
insists  one  group,  but  only  local  bodies 
such  as  school  districts  and  state 
educational  agencies  can  decide  what  is 
\r\i\y  educational;  only  they  are 
entrusted  with  the  slate's  particular 
academic  standards.  They  assert  that 
when  the  original  1963  rules  expanded 
eligibility  to  include  "nonprofit 
organizations."  the  intent  was  to 
enf.'-anchise  education.il  "community 
oroL'ps."  not  just  any  nonprofit  entity.* 

9.  Sever.ll  parties  a??ert  that  if  the 
Commission  ignores  these  local 
piiidelines.  it  will  encounter  an  imbroglio 
of  hearings  and  content  regulation 
which  would  be  both  irnppmpriate  and 
w.;steful.  It  is  better,  they  say.  to  sf  t 
strict  eligibility  sfand.irds;  then  Qther 
resirictions  such  as  the  permissible  use 
rules  could  be  rel.'xod.  The  nonlocal 
cippiicants  applying  nationwide 
("PHtionai  ipplicants").  they  imply,  are 
rot  community  groups  because  they  are 
national  organizations,  and  they  are  not 
even  edTJca'iior.al  becau.se.  as  one  puts 
it.  their  "prin;ar>'  purpose  ...  is  the 
commercial  exploitation  of  ITFS."' 
(Various  comments  filed  by  Cohn  * 
Marks.) 

10.  One  national  applicant.  Netvvoik 
for  Instructional  Television  JNIT\'},  also 
inveighed  against  the  dangers  of 
noniocalism.  It.  however,  would  permit 
national  entities  with  "'strong  local 


*  Commentors  cile  Report  and  Order  in  Docket 
No  I4-M.  39  FCC  S4e.  853-S4  (1963). 


presence."  including  the  establishment 
of  local  programming  committees.  The 
rest,  it  said,  should  be  declared 
ineligible.  The  Instructional 
Telecommunications  Foundation  (ITF), 
the  National  Association  of  Public 
Television  Stations,  the  University  of 
Maryland  and  a  few  others  also  contend 
that  the  national  applicants  with 
sufficient  local  ties  could  promote 
diversity,  competition,  and  innovation  in 
the  industry.  Various  proposals  indicate 
that  local  selection  and  production 
committees  might  include 
representatives  from  the  receive  sites 
bein^  served  and  a  local  office  and  staff. 
They  might  also  perform  audience 
suiveyh'  and  select,  produce,  and 
schedale  programming  that  meets 
specific  local  needs  and  does  not 
duplicate  other  local  programming 
sources.  Only  NITV  propo<!es  that  a 
specific  pei-centajie  (two-thuds)  of  each 
committee  should  consist  of  ioi  al 
representatives. 

\\.  The  Hispanic  Information  and 
Telecommunications  Network  (IIITN). 
the  League  of  Unified  Latin  An-.erican 
Citizens,  and  the  Puerto  Rican  Legal 
Defense  and  Education  Fund  believe  the 
emphasis  on  localism  is  misplaced.  I'hey 
believe  that  the  unserved  educutionai 
needs  of  Hispanic  s.  which  they  allege 
are  par'icdarly  critical,  can  best  be  met 
by  Hispanic  applicants,  whether  locally 
bas''d  or  not. 

12.  Another  group  of  commentors 
would  allow  nonlocal  applicants,  but 
require  them  to  submit,  among  other 
things,  a  certificate  of  accreditation  from 
the  state  department  of  education  where 
it  is  located.  This  would  ensure  that  the 
nonlocal  applicant  is  "bona  iide  and 
accountable,"  that  it  woiJd  pro\  ide 
formal  e  lucation.  and  that  the  quality  I'f 
formal  ei  ucation  would  meet  the  given 
state's  academic  standards.  Fcr  the 
same  reason,  r.ome  commentors  from 
this  group  furth«:r  urge  that  the  applicant 
should  a!so  obtain  state  ■"aiilhorization" 
in  every  state  where  it  applies.  Thvjy 
cki.m  th.it  this  opinion  is  endorsed  bj 
the  Council  on  Post  Second;  ry 
Accreditation  and  the  State  Higher 
Education  Executive  Officers 
Association  which  together  "represent 
the  entirety  of  the  accrediting  and  state 
authorizing  communities."  (Group 
comrrisnts  filed  by  Dow,  Lohnes.  and 
Albcrtson.  pages  29-31).  Hospital 
associations  oppose  the  accreditation 
requirement  because  some  worthy 
providers  of  education,  like  hospitals, 
are  not  accredited.  NITV  and  HITN 
contend  that  accreditation  is  no 
guarantee  of  motive  or  ability. 

13.  Several  parties  believe  that  letters 
of  reasonable  assurance  that  the 


applicant's  service  will  be  used  by 
proposed  receive  sites  should  also  be  a 
factor  in  deciding  the  eligibility  of 
nonlocal  applicants.  Lstters  are  needed, 
a  number  of  commentors  explain,  to 
show  that  the  applicant  has  the  school's 
genuine  "active  support." 

14.  Several  other  eligibility  criteria 
were  suggested,  but  less  widely 
endorsed.  A  few  commentors  propose 
that  e  ncnsrhool  applicant  should 
demonstrate  its  history  of  service  to  the 
given  community,  as  the  best  indication 
of  "future  effective  utilization."  NITV 
and  HITN  counter  that  "prior  local 
service"  is  no  measure  of  an  applicant's 
present  or  future  ability  to  serve,  and 
that  such  a  requirement  would  preclude 
newly  formed  educational 
organizations.  One  small  group  .isked 
fcr  H  ceneral  showing  of  educational 
experience.  Some  would  make  this  a 
mandatory  requirement  in  combination 
with  accreditation  and  other  factors. 
Others  would  accept  a  showing  of 
ediicilional  experience  in  the  place  of 
accreditation,  since  it  would  show  the 
applicant  is  "genuinely  instructional." 

Discussion 

15.  Qualification  criteria  for  ITFS 
lii.tr.sees  are  the  crucial  points  in  any 
mechanism  designed  to  promote  the 
effective  exploitation  of  the  ITFS 
resource.  The  current  rules  have  been 
effective  and  can  continue  to  be 
effectively  implemented  to  assure  the 
bona  fide  educational  nature  of  ITFS 
applicants,  with  the  further 
interpretations  made  below.  The 
controversial  outstanding  issue  is  the 
place  of  nonlocal  applicants, 
parti',Lilarly  the  national  entities,  in  the 
licensing  process 

16  Locally  based  educational  entities 
have  been  cunvi'icingly  demon.stra'cd 
by  the  commentors  to  be  the  best 
authorities  for  evaluating  their 
educational  needs  and  the  needs  of 
others  thry  propose  to  serve  in  their 
con.munities,  for  designing  courses  to 
suit  those  needs,  and  for  scheduling 
cour-es  d:  :ing  the  school  year.  They 
best  understand  the  educational  needs 
and  academic  standards  of  their 
communities  and  are  the  most 
appropriate  bodies  to  produce 
educational  programming  or  select  such 
piograinming  from  the  sources  available. 
Thus,  they  can  act  most  responsibly  in 
designing  and  developing  ITFS  systems. 
Locally  based  curriculum  development, 
instructor  involvement,  supplementary 
(print)  material  development,  student 
feed-back,  and  assistance  to 
participating  students  all  provide  critical 
contributions  to  the  most  effective  use  of 
instruction  via  television. 


! 
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17.  National  organizations,  however, 
can  have  a  significant  role  to  play  in  the 
development  and  delivery  of  ITFS 
service.  While  their  nonlocal  nature 
precludes  many  of  the  most  desirable 
characteristics  of  an  ITFS  licensee,  they 
can.  as  noted,  complement  the  services 
offered  by  local  licensees  in  several 
ways.  Also,  their  lack  of  local  identity, 
credentials  and  responsibility  can  be 
mitigated  to  some  extent  by  the 
inclusion  of  appropriate  local  persons 
and  entities  in  positions  of  responsibility 
for  the  operations  in  individual 
communities.  Therefore,  it  is  not 
necessary  or  appropriate  to  disqualify 
all  nonlocal  applicants  from 
consideration  as  licensees.  However, 
when  the  Commission  originally 
envisioned  that  leasing  would  promote 
the  development  of  all  educational 
entities,  it  did  not  foresee  the  rapid 
spread  of  nationwide  filing.  Further 
Notice  (83-523).  supra  at  paras.  15-17.  It 
was  not  anticipated  that  a  few  MDS 
operators  would  funnel  most  of  their 
financial  resources  primarily  into  a 
small  number  of  nonlocal  entities  that, 
in  turn,  have  applied  for  hundreds  of 
channels  nationwide.  This  has  occurred 
at  the  expense  of  potential  local 
applicants,  many  of  which  would  be 
dependent  on  such  funds  to  apply  for 
authorization.  It  is  obvious  from  these 
numerous  applications  on  file  by 
national  organizations  that  intend  to 
lease  time  that  MDS  operators  are  very 
interested  in  supporting  the  initiation  of 
ITFS  service,  in  exchange  for  airfime,  in 
a  great  number  of  communities.  If 
channels  were  more  available,  or  if  the 
support  of  commercial  MDS  operators 
were  offered  to  local  entities,  we  would 
expect  to  see  an  increase  in  the  number 
of  local  educational  institutions  and 
organizations  applying  for  ITFS  licenses, 
given  the  unfettered  opportunity  to 
apply  for  channels  and  to  negotiate 
lease  agreements.  Moreover,  a 
heightened  interest  by  local  applicants 
has  been  demonstrated  by  the  increased 
number  of  applications  filed  by  such 
entities.  Local  entities  would  generally 
provide  even  greater  public  benefits 
than  would  nationals,  as  local 
educational  bodies  are  the  most  expert 
and  accountable  authorities  for 
determining  and  serving  the  educational 
needs  of  their  communities.  None  of  the 
nonlocal  applicants  on  file  enjoys  any 
physical  presence  or  prior  involvement 
in  the  communties  where  they  have 
applied,  and  they  also  are  unaccredited. 
Some  were  not  founded  strictly  for 
educational  purposes." 


18.  For  these  reasons,  we  believe  an 
opportunity  should  be  opened  for  all 
local  entities  to  attempt  to  avail 
themselves  of  the  benefits  of  leasing  or 
their  own  non-ITFS  use  of  excess 
channel  capacity.  This  will  be 
accomplished  by  the  introduction  of  a 
"local  priority  period."  After  an 
adequate  period  of  time  to  implement 
this  opportunity,  whatever  channels 
remain  unassigned  would  be  made 
available  to  any  applicants,  including 
national  entities,  who  are  found  to  be 
eligible.  Under  this  procedure  more  local 
entities  will  have  the  opportunity  to  fill 
more  channels  as  financial  support  from 
non-ITFS  use  becomes  more 
widespread.  Existing  local  operators 
also  can  incorporatrate  non-ITFS  use 
into  their  systems  to  generate  revenues 
to  improve  their  educational  offerings. 
These  are  opportunities  which  have  not 
yet  occurred  to  any  significant  extent,  as 
explained,  contrary  to  the  Commission's 
intentions  in  liberalizing  the  use  rules  in 
Report  and  Order  (80-112),  supra. 
Revenues  obtained  from  the  use  of 
excess  capacity  would  thus  directly 
support  the  programming  choices  of 
local  entities  engaged  in  education. 
Thus,  a  local  priority  period  appears  to 
be  the  wisest  and  most  efficient  plan  for 
managing  the  newly-crowed  ITFS 
spectrum. 

19.  This  procedure  does  not  deny 
eligiblity  to  nonlocal  applicants,  but 
recognizes  a  strong  preference  for  local 
entities,  including  those  which  need  a 
system  but  have  been  precluded  or 
discouraged  from  filing  by  the  flurry  of 
nonlocal  applications.  After  a  period  of 
time,  however,  seriously  interested  local 
parties  will  have  had  reasonable 
opportunity  to  apply,  and  this 
consideration  must  give  way  to  the 
countervailing  desirability  of  making  use 
of  vacant  channels.  Accordingly,  the 
local  priority  period  will  be  the 
minimum  necessary  to  achieve  the 
aforementioned  goals. 

20.  Meanwhile,  the  national  entities 
can  still  foster  participation  in  ITFS 
service  by  local  educational  entities  by 
developing,  producing  and  supplying 
instructional  programming  for  them. 
They  sho|ild  be  able  to  accomplish  this 
withoutTiolding  ITFS  licenses.  If  the 
programming  they  have  available  and 
have  proposed  to  use  in  their  numerous 
applications  is  quality  instructional 
programming,  desirable  to  schools  and 
other  entities  they  propose  to  serve,  it     . 
will  be  in  demand  by  licensees.  These 
local  licensees  can  act  autonomously  to 
use  the  funds  derived  from  non-ITFS  use 


to  purchase  this  programming,  thereby 
financing  it.  for  the  instruction  they  see 
fit  for  their  students.  This  opportunity  is 
greatly  enhanced  by  other  actions  taken 
herein.  The  anticipated  increase  in  ITFS 
applications  and  operators,  as  well  as 
the  essential  use  and  substantial  use 
provisions  adopted  (paras.  75  and  95. 
infra)  will  increase  the  demand  for  ITFS 
programming. 

21.  Currently,  there  is  little  history  of 
leasing  by  local  entities.  After  this 
Order,  however,  that  use  should  expand 
as  applications  on  file  are  granted.  Also, 
it  is  anticipated  that  MDS  operators  will 
approach  eligible  local  entities  with 
proposals  for  new  stations,  based  on 
their  support  of  the  development  of  ITFS 
systems  by  nonlocal  applicants.  It  may 
take  several  months  to  negotiate  lease 
agreements,  and  several  more  to  file 
applications  and  receive  authorizations. 
As  this  use  grows,  other  schools  will 
have  the  opportunity  to  discover  and 
observe  the  workings  andbenefits  of 
ITFS,  as  well  as  the  possibilities 
presented  by  leasing  or  self-use  of 
excess  channel  capacity.  A  one-year 
period  should  provide  ample 
opportunity  for  serious  candidates  to 
observe  the  new  systems,  consider 
whether  and  how  they  can  utilize  this 
service,  and  prepare  and  file 
applications.  Accordingly,  the  local 
priority  period  will  extend  for  one  year 
after  the  effective  date  of  this  Order  (see 
par.  140,  infra).  No  applications  can  be 
filed  by  nonlocal  applicants  prior  to  that 
time. 'Also,  applications  currently  on 
file  by  nonlocal  applicants  will  not  be 
considered  in  effect  during  the  period. 
Thus,  pending  applications  by  local 
applicants  for  any  channels  already 
requested  by  nonlocal  applicants  can  be 
acted  on,  and  local  entities  can  file  new 
proposals  for  any  channels  requested  by 
nonlocal  applicants  that  are  not  already 
cut  off  by  other  local  applicants 
pursuant  to  the  interim  cut-off 
procedures  adopted  in  Further  Notice 
(83-523),  supra.  However,  applications 
by  nonlocal  entities  which  have  already 
been  cut-off  from  competing  proposals 
and  petitions  to  deny  by  the  interim  cut- 
off procedures  will  retain  their  cut-off 
status  at  the  end  of  the  local  priority 
period,  if  their  requested  channels  are 
not  requested  by  or  authorized  to  local 
applicants  during  the  period.  Thus,  any 
such  currently  cut  off  applications  by 


*  For  example,  one  nomocal  appliuinl  is  the  fund- 
raising  arm  of  a  university,  not  the  university  itself. 


(The  University  has  applied  for  its  own  channels 
locally). 


'Before  the  issuance  of  Further  Notice  (83-523) 
and  during  the  period  following  the  adoption  of 
interim  processing  standards  set  forth  therein, 
certain  applications  of  some  nonlocal  entities  were 
granted,  consistent  with  processing  criteria  then  in 
effect,  based  on  prevailing  circumstances. 
Authorizations  granted  as  of  the  date  of  adoption  of 
the  instant  Order  will  be  "grandfathered." 
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nonlocal  entities  which  remain  viable 
after  the  local  priority  period  will  not  be 
subject  to  later  competition  and  will  be 
available  for  immediate  consideration, 
upon  affirmation  by  the  applicant  of  its 
continued  prosecution  of  the 
application.'  Any  applications  mooted 
by  grant  of  current  or  intervening 
a;.'plications  filed  by  local  applicants,  or 
whose  prosecution  is  not  affirmed  by  the 
applicant  at  the  end  of  the  local  priority 
period,  will  be  dismissed. 

22.  For  purposes  of  the  local  priority 
period  and  for  selection  among  mutually 
exclusive  applicants,  the  Commission 
will  reg'ird  as  "IocbI,"  institutions  and 
orgarizTtions  that  are  physically  located 
in  the  community,  or  metropolitan  area, 
where  service  is  proposed.  For  colleges 
and  universities,  this  would  include 
areas  where  they  have  a  campus. 
Educational  organizations  will  generally 
be  regarded  as  "iocal"  if  the  address  of 
the  organization's  headquarters  is 
located  within  the  area  where  the 
facility  is  sought.  Entities  created  by  a 
state  or  local  government  for  the 
purpose  of  serving  formal  educational 
needs  will  be  considered  "local" 
t.hroughcut  the  area  withm  the 
government's  jurisdiction  over  which  its 
authority  is  intended  to  extend, 
r.ducational  entities  located  within  a 
state  and  created  by  affiliated 
educational  institutions  'within  that 
slate  will  be  considered  "local"  in  those 
areas  where  the  member  institutions  are 
located  [e.g.,  Indiana  Higher  Educational 
Telecommunications  System).* 


'To  conlinue  proseculmn  of  stch  an  dpplication. 
the  applicant  will  also  h*  K<)tiired  to  ttii'mil 
«:  prupnate  ame;i(lineitt|s|  to  cunfcnn  the 
.iponcation  >o  any  ether  proMiions  .idupted  herein. 
Thusc  applications  may  be  sjb|<>ct  to  a«idition<il 
petitions  10  den\.  limited  to  the  specific  sub|ecl|s)  of 
»ut  ri  aTieniimenti  or  other  events  occunpg  during 
the  interim  penod. 

'  Hospitals  pr«»«'nt  a  specirfl  category  of  iTFS 
cperiilor  see  p«r<i.  r9.  in'rc.  The  provisitms  set  forth 
dbo\p  will  thus  be  applicable  to  hospila!*  or 
l(OKpildl  dssociationt. 

'The  Public  Broadcastiiift  S«Ti;ce  (PBr.|  was 
Kranted  a  number  of  cofutrjclion  permits  pror  to 
the  lii:nx  of  must  of  the  other  nat:onal  app'tcatiors 
and  l>efure  lhl^ Cnmrr.i<uion  could  fully  evaluate  the 
cumulative  impact  of  all  national  applia>nts  on  the 
rri-S  service.  P-f^lir.  Bmoflrosr:ni(  System  PTS 
Applications  96  FCC  2d  555  (19341.  Alihoish  these 
and  other  sub«»»qupnt  grants  air  grar.df.'ihi'red.  PBS 
does  not  confi.rm  to  the  d.-f;nition  of  a  local  entity 
HS  adopted  herein  It  is  a  national  organzatuin  and 
the  existence  of  member  stations  that  a'le 
i.ndependently  owrned  and  operated  in  certain 
comnfunit'es  is  not  a  sufficient  baaii  upon  which  to 
rale|?o'iz»'  PPS.  itself  as  "U>.ii."  Therefore,  based 
on  our  deiirmir.dtions  in  th's  P'^rKteeding  .<ll 
prest-r.tly  pending  app!ica:ions  filed  direc'U  by  PBS 
w  .li  be  treated  in  the  same  manner  as  those  of  other 
nuiional  ap/v.r^nU.  Applicaiiona  can  t>e  filed  by  the 
local  memher  stations,  which  would  enjoy  the 
characteristics  of  any  ciHer  local  applicant  for  tiasic 
el:ii'hililv  and  comparative  considerations.  PBS  has 
stjted  that  the  outstanding  construction  permits 
i>siit-d  to  It  imU  be  asmgned  to  the  lirj-nsetvi  of  local 


23.  Whether  an  applicant  is  local  or 
nonlocal,  it  still  must  be  found  eligible  to 
obtain  an  ITFS  license.  The  existing 
rules  provide  needed  flexibility  in 
deciding  who  is  eligible  to  be  an  ITFS 
licensee.  Therefore,  the  basic  categories 
of  eligible  applicants  will  be  only 
slightly  modified:  (1)  Educational 
institutions  engaged  in  the  formal 
education  of  enrolled  students  (eg. 
public  and  private  schools,  colleges  and 
universities);  (2)  governmental 
organizations  engaged  in  the  formal 
education  of  enrolled  students  [e.g. 
school  boards  and  school  districts):  (3) 
nonprofit  organizations  whose  purposes 
are  educational  and  include  providing 
instructional  television  material  to  such 
institutional  or  governmental 
organizations.  As  nonprofit 
organizations  eligible  for  noncommercial 
educational  broadcast  stations  can 
generally  meet  this  last  criterion,  their 
specific  inclusion  is  no  longer  necessary. 
Compare  47  CFR  74.932(a). 

24.  The  Commission  will  continue  to 
consider  accreditation  as  an  eligibility 
factor.  47  CFR  74.932(a)(l)(2). 
Accreditation,  in  the  case  of  primary 
and  secondary  schools,  or  their 
governing  authorities,  indicates  that 
they  will  conform  to  state-mandated 
academic  standards.  Accreditation,  in 
the  case  of  colleges  and  universities, 
shows  they  observe  accepted  standards 
of  higher  education. 

25.  Accredited  schools,  colleges  and 
universities  are  expected  to  serve  the 
formal  educational  needs  of  their 
students.  All  applicants  lacking 
accreditation  must  perfect  their 
eligibility  by  showing  that  they  will 
serve  the  needs  of  studtnts  of 
accredited  schools.  Otherwise,  they  may 
not  enjoy  the  support  of  the  schools  or 
other  organizations  they  propose  to 
serve,  or  they  may  not  be  accountable  to 
them,  and  the  essential  purpose  of  the 
ITFS  service,  which  is  to  provide  formal 
educational  programming  to  students 
enrolled  at  accredited  schools,  may  not 
be  met.  In  the  interim  application 
processing  period  established  by  Further 
Notice  (83-533}.  applicants  attempted  to 
demonstrate  the  participation  of  their 
intended  school  receives  sites  by 
securing  letters  or  other  documentation 
from  these  entities.  In  most  cases,  the 
letters  were  vague  and  did  not 
effectively  demonstrate  the  schools' 


demand  and  intended  use  for  the  ITFS 
services  proposed. '"Since  the  utilization 
of  the  offered  programming  service  by 
specified  receive  sites  constitutes  the 
basis  for  any  proposed  ITFS  operation, 
all  applicants  not  proposing  to  provide 
formal  educational  programming  to  their 
own  enrolled  students  must  submit 
letters  from  those  receive  sites  utilizing 
their  programming. 

26.  The  commentors  discussed  how 
such  letters  could  be  made  more 
effective  than  those  required  in  the 
interim  processing  period.  Based  on 
their  suggestions,  letters  will  be  required 
to  include  the  following:  They  must  be 
written  and  signed  by  an  administrator 
or  authority  who  is  responsible  for  the 
receive  site's  curriculum  planning.  The 
administrator  must  indicate  that  the 
applicant's  program  offerings  have  been 
viewed  and  that  such  programming  will 
be  incorporated  in  the  site's  curriculum. 
The  letter  should  discuss  the  types  of 
progrymming  and  the  hours  per  week  of 
formal  and  informal  programming 
expected  to  be  used  and  the  site's 
involvement  in  the  planning,  scheduling 


educational  Iflcvisinn  broadcast  stations,  where 
requested  by  surh  licensee.  This  has  already  t)een 
arxnmplished  in  some  cases  Local  licensees  that 
file  their  own  applications  for  permits  in 
communities  where  PBS  has  authorized  ilKS 
channels,  will  be  requir^^d  to  demonstriile  the  need 
for  such  applications  in  lieu  of  seeking  assignment 
of  the  PBS  pcnr.iti. 


"On  M,;rch  20.  ItlM.  the  Commissions  5l..fT 
directed  inquiries  to  most  of  the  nonlocal  applicants 
then  on  file.  The  applicants  were  asked,  among 
other  thinHS.  to  submit  letters  of  reasonable 
assurance  of  intended  use  of  iSeir  ser\'ices  from 
their  propo.ied  recene  sites  and  to  describe  how 
local  groups  were  involved  in  each  proposal  Most 
of  the  app'.icunt)  Jid  not  respond  with  any  letters 
from  the  maiomy  of  the  markets  in  which  they 
applied  Most  of  the  letters  or  other  documentation 
which  were  submitted  evidence  little  more  than 
general  interest  in  the  na'ional  network  proposals 
or  did  not  demonBlrate  any  clear  intent  to  use  the 
programming  service  proposed  in  the  application  in 
eduralijnal  curricula.  A  few  national  applicants 
submitted  standardized  narrative  descriptions  of 
the  manner  in  which  they  hoped  local  groups  would 
he  involved.  Tlie  interim  rules  established  by 
Furtfcr  \oL(  e  iitJ-52:V  supni  at  para.  38.  again 
required  letters  of  assurance  from  all  appUcants  not 
proposing  to  serve  their  own  innchool  needs.  S<inir 
of  the  existing  applicants,  lortil  and  nonlocal, 
continued  to  make  efforts  to  demcnatrale  that  local 
entities  desired  to  ir.corpora'e  the  proposed  service 
in  their  curricula  New  national  applicants  filing 
during  the  interim  rut-off  period  for  the  first  time 
submitted  no  supporting  letters  of  assurance  to 
conferm  to  the  mtenm  rules.  In  this  connection,  the 
many  difficulties  an  applicant  may  face  when 
inlnjdmina  si:hools  to  an  unfhm.liar  technology  are 
recognized  Receive  sites  may  not  make  strong 
comniilment*  to  use  proposed  programming  prior  to 
viewing  it,  or  they  may  desire  IITS  channels  to  air 
their  own  programming  and  submit  only  vague  and 
generalized  irfonr.a'ion  regarding  their  plans  to  use 
the  applicant's  programming  In  those  markets  in 
which  an  appli.  .ilion  was  not  mutually  exclusive 
and  where  letters  appeared  to  demonstrate 
reason.ilily.  undei  the  interim  standards,  an  intent 
to  use  the  proposed  service,  construction  permits 
wp'e  ar^nied.  In  thp  other  "singleton"  cases,  the 
showings  were  not  considered  sufficient  to  sustain  u 
ten  ye  ir  grant  of  the  limited  ITFS  resource,  even 
when  viewed  in  the  most  favorable  light.  CJiven  the 
generally  vague  and  inconclusive  showings  nude  by 
these  applicants  to  il^te.  more  specific  guidelines' 
are  adopted  herein  for  making  the  demonstration  of 
IockI  support  and  uuulvo.Tient  m  the  future. 
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and  production  of  programming.  If  other 
levels  of  authority  must  be  obtained 
before  a  firm  commitment  to  utihze  the 
service  can  be  made,  the  nature  and 
extent  of  such  authorization(s)  must  be 
provided.  These  requirements  are 
intended  to  ensure  that  service  to 
accredited  schools,  upon  which  the 
applicant's  eligibility  is  based,  will  be 
provided.  The  requiiement  should  not  be 
unduly  burdensome  for  applicants 
proposing  a  desired  service,  and  no  less 
should  be  required  before  an 
authorization  is  issued  to  construct  and 
operate  an  ITFS  station  for  ten  years. 

27.  An  applicant's  receive  sites  must 
be  appropri.ite  to  its  statement  of 
educational  purpose,  as  required  to  be 
set  forth  in  its  application.  For  example, 
an  applicant  proposing  elementary 
school  level  progra.Timing  should  submit 
a  letter  of  intended  use  from  at  least  one 
elementary  school.  An  applicant 
requesting  multiple  channels  to  provide 
service  to  both  high  schools  and  colleges 
should  submit  letters  from  both  kinds  of 
institutions. 

28.  According  to  most  commentors, 
letters  from  proposed  receive  sites  are 
insufficientt  by  themselves,  to  protect 
against  the  drawbacks  of  nonlocal 
proposals.  Even  with  receive  site 
support  and  accountability,  a  nonlocal 
applicant  remains  far  removed  from  the 
educational  needs  of  the  community  or 
communities  it  intends  to  serve.  As  the 
commentors  forcefiully  argue,  nationally 
fed  catalogue  programming  must  be 
evaluated  by  local  educators  and 
tailored  to  each  community's 
educational  needs.  Further  Notice  (83- 
523).  supra,  recognized  that  national 
applicant  proposals  were  often  not 
tailored  to  the  educational  needs  of  the 
individual  communiiies.  The  comments 
indicate  that  national  applicants  are 
simply  unable  to  make  certain 
programming  decisions  that  are 
simultaneously  tailored  to  many 
communities  across  many  states. 
Therefore,  nonlocal  ajjplicants,  in 
addition  to  submitting  letters  of 
intended  use  from  proposed  receive 
sites,  will  also  be  required  to  establish  a 
local  program  committee  in  each 
community  where  they  apply. 

29.  Because  local  program  committees 
are  new  to  the  ITFS  service,  ihey  will 
not  be  burdened  with  detailed 
regulatory  requirements,  and  no 
specified  number  or  percentage  of  the 
committee  members  will  be  required  to 
be  local  representatives.  Each  receive 
site,  however,  should  have  some 
representation  so  that  its  particular 
programming  and  scheduling  needs  will 
be  considered.  Therefore,  each  receive 
site's  letter  of  intended  program  use  of  a 


nonlocal  licensee's  service  must  confinn 
that  a  member  of  its  staff  will  serve  on 
the  local  committee  and  demonstrate  a 
recognition  of  the  composition  an'd 
power  of  the  local  committee.  The  letter 
should  show  that  the  representative  will 
aid  in  the  selection,  scheduling  and 
production  of  the  programming  received 
over  the  system. 

30.  Other  suggested  criteria  for 
establishing  the  eligibility  of  nonlocal 
educational  organizations  will  not  be 
adopted.  Many  commentors  would 
expect  all  nonlocal  applicants  to  show 
they  are  accredited  educational 
institutions.  However,  this  would 
severely  and  unnecessarily  restrict  the 
scope  of  noalocal  applicants  who  could 
apply.  Most  nonlocal  applicants  to  date 
have  been  unaccredited  organizations. 
As  other  commentors  have  noted,  the 
fact  that  an  organization  is  unaccredited 
does  not  preclude  an  ability  to  provide 
quality  formal  educational  programming, 
and  unaccredited  local  organizations 
have  operated  successful  ITFS  systems. 
The  suggestion  to  require  showings  of 
prior  local  involvement  or  educational 
experience  will  also  be  rejected. 
Nonlocal  applicants  cannot  be  expected 
to  have  prior  local  involvement  in  the 
communities  in  wkich  they  applied,  and 
this  does  not  conclusively  demonstrate 
any  inability  to  provide  a  valuable 
service.  Whether  or  not  an  applicant  is 
local,  if  it  is  unaccredited  it  must  still  be 
a  nonproHt  organization  with 
educational  purposes  that  delivers  ITFS 
programming  to  educational  institutions 
or  governmental  organizations  engaged 
in  the  formal  education  of  enrolled 
students  in  order  to  be  eligible  for  an 
ITFS  license.  Furthermore,  as  previously 
expressed.  Commission  policy  is  to 
encourage  new  entities  to  enter  the 
service. 

31.  Various  other  suggestions  were 
made  to  require  nonlocal  applicants  to 
submit  articles  of  incorporation  and 
bylaws,  certificates  of  nonprofit  status, 
and  financial  reports.  These  criteria 
were  intended  to  attract  only  genuinely 
educational  entities  to  the  sen'ice.  For 
example,  more  detailed  financial  reports 
are  suggested  to  "avoid  speculative 
filing;"  NITV  complains  that  some 
applicants  rely  heavily  on  lease  revenue 
for  financing  without  having  a 
negotiated  lease  in  hand.  These 
requirements,  alone  or  in  combination, 
would  do  more  to  add  to  the  burdens  of 
paperwork  for  both  the  applicants  and 
the  Commission's  staff  than  to  screen 
applicants  effectively.  The  Commission 
has  the  discretion  to  request  the 
applicant's  articles  of  incorporation  or 
other  information  in  any  individual  case 
where  such  review  appears  warranted. 


Therefore,  the  rules  will  not  be  amended 
to  require  any  group  of  applicants  to 
submit  these  documents.  Applicants  will 
be  required  to  provide  certification 
regarding  their  tax  exempt  status  or 
their  accreditation  when  their  eligibility 
depends  on  these  factors." 

32.  A  few  commentors  urge  the 
Commission  to  consider  an  eligibility 
fatrtor  unrelated  to  the  applicant's  local 
ties.  The  Hispanic  Information  and 
Telecommunications  Network  (HITN), 
among  others,  contend  that  Hispanics 
are  underserved  by  traditional 
communications  media  and  have  a 
special  need  for  ITFS  fi-equencies.  These 
factors,  they  say,  should  enter  into  our 
eligibility  considerations  for  Hispanic 
applicants.  The  preference  accorded  to 
local  applicants  is  based  on  factors 
unrelated  to  any  specialized  audience 
for  educational  programming  that  an 
applicant  may  propose  to  serve.  All 
national  ITFS  operators,  whether 
minority  or  not  Hispanic  or  not,  suffer 
the  same  inherent  disadvantage 
stemming  from  their  distant  connection 
to  their  local  audiences.  This  is  not 
overcome  by  the  minority  nature  of  an 
applicant.  'The  appropriateness  of  a 
preference  for  minority  applications  in  a 
comparative  context  is  addressed  in  the 
section  on  selection  procedures  for 
mutually  exclusive  applications,  para. 
51,  infra. 

Mutually  Exclusive  Selection 
Procedures 

33.  Currently,  there  are  no  procedures 
for  selecting  among  mutually  exclusive 
("MX")  applications.  The  abundance  of 
vacant  channels  prior  to  Report  and 
Order  (SO-112),  supra,  prevented  the 
development  of  \1X  applications  and 
permitted  private  resolutions  where 
applicants  coincidentally  requested  the 
same  channels.  Notice  (83-523).  supra, 
had  solicited  comments  on  selection 
procedures  that  might  be  used  for  ITFS, 
but  the  significant  increase  in 
applications  resulting  from  the 
liberalized  uses  of  the  frequencies 
o.':curred  after  the  solicitation  of 
comments,  so  comments  were  again 
solicited  on  methods  for  selection 
among  MX  applications  in  Further 
Notice  (83-523).  supra.  The  Commission 
noted  the  commentors'  initial  rejection 
of  full  evidentiary  hearings  and  of  a 


"  Factors  such  as  accreditation,  educetional 
background  and  experience  and  history  of 
edjoational  service  will  be  considered,  where 
appropriate.  Whother  certain  of  the  present 
nonlocal  applicanic  will  qualify  as  the  kind  of 
nonprofit  organization  entitled  to  ITFS  licenses  is  a 
matter  which  will  t>e  considered  when,  and  if.  their 
applications  are  considered  after  the  loi^l  priority 
P'iriod. 
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first-come,  first-served  procedure,  and 
proposed  not  to  consider  those 
possibilities  further.  The  key 
alternatives  proposed  were  a  lottery 
with  preferences,  a  paper  hearing,  a 
point  system,  or  a  combination  method, 
such  as  a  point  system  with  a  tie- 
breaking  mechanism.  In  addition  to  the 
method  for  selecting  among  MX 
applicants,  comments  were  solicited  on 
what  criteria,  if  any.  should  be  used  and 
the  relative  weight  to  be  afforded  to 
each  under  any  procedure  adopted  for 
selection  among  MX  applicants.  Further 
Notice  (83-523)  specifically  suggested 
that  the  criteria  might  include  the  nature 
of  the  applicants,  and  particularly  any 
established  presence  in  the  community; 
the  amount  of  programming  for  in-school 
use:  and  the  amount  of  other  traditional 
ITFS  programming.  Id.  at  para.  35. 

34.  The  commentors  continue  to  reject 
full  evidentiary  hearings  and  first-come, 
first-served  procedures.  They  oppose  the 
former  because  it  would  involve  undue 
time  and  expense  and  the  latter  because 
it  would  disadvantage  local  educational 
entities  that  often  cannot  act  as  quickly 
as  other  potential  ITFS  applicants, 
especially  those  that  would  lease  excess 
capacity  and  have  access  to  the 
resources  of  their  proposed  lessees. 

35.  Few  commentors  favor  a  lottery, 
and  most  believe  that  it  is  inappropriate 
for  ITFS  regardless  of  any  weighting 
system  used.  Generally,  those  preferring 
the  lottery  indicate  that  its  primary 
advantage  is  its  low  cost,  so  that  the 
better  financed  applicants  would  not 
enjoy  a  significant  advantage  over  their 
competitors.  On  the  other  hand,  many 
commentors  believe  that  a  lottery 
cannot  adequately  make  the  necessary 
distinctions  among  competing 
applicants.  One  argues  that  a  lottery  is 
inadvisable  because  giving  all  eligible 
applicants  a  statistical  chance  of 
winning  diminishes  the  likelihood  of  the 
best  applicant  receiving  the  grant. 
Another  stresses  that  a  system  more 
deliberative  than  a  lottery  is  appropriate 
because  the  emphasis  in  ITFS  is  on 
education.  It  is  the  belief  of  one  party 
that  a  lottery  would  be  inadequate 
because  a  hearing  would  be  required  at 
minimum  for  matters  relating  to 
eligibility  and  anticipated  safeguards  to 
prevent  the  subversion  of  the 
educational  purposes  of  ITFS.  Questions 
are  raised  about  the  Commission's 
authority  to  use  a  lottery  for  ITFS.  since 
the  number  of  MX  ITFS  applications  is 
not  so  large,  or  expected  to  become  so 
large,  as  to  make  it  impractical  to 
employ  a  comparative  proceeding,  in 
contrast  to  other  services  which  have 
employed  lotteries.  Assuming  that 
lotteries  could  be  used,  the  comments 


differ  on  whether  a  preference  for 
minorities  should  be  required  or  would 
be  appropriate  for  a  service  whose 
primary  purpose  is  educational  in 
nature. 

36.  A  large  number  of  the  commentors 
favor  paper  hearings  as  a  selection 
procedure,  arguing  that  the  important 
educational  needs  served  by  ITFS 
require  a  nonrandom  comparative 
evaluation  of  competing  applicants. 
Shifting  the  weight  of  preferences, 
depending  on  the  individual  situation  of 
a  particular  community,  is  perceived  as 
a  specific  advantage  of  this  approach. 
Another  advantage  stated  is  that  paper 
hearings  would  permit  administrative 
law  judges,  who  are  experienced  in 
comparative  evaluations,  to  make  the 
selections.  The  specific  implementation 
procedures  for  paper  hearings  vary 
among  the  parties,  with  most  preferring 
a  streamlined  or  abbreviated  paper 
hearing  process  that  would  have  many 
of  the  advantages  of  a  full  hearing,  but 
would  involve  significantly  fewer 
applicant  and  Commission  resources. 
One  variation  proposed  would  have  a 
hearing  for  an  entire  community  in  one 
proceeding  in  order  to  achieve  the 
optimal  balance  of  educational  and 
instructional  programming. 

37.  Several  parties  also  favor  a  point 
system,  which  would  nominate  the 
applicant  accumulating  the  highest  total 
of  points,  based  on  predetermined 
criteria  that  are  assigned  specific  values. 
This  selection  procedure  is  viewed  as 
having  the  dual  advantage  of  being  a 
comparative  evaluation  and  one  that 
can  be  expeditiously  administered.  One 
commentor  indicates  that  the  point 
system  appraisal  could  be  used  for  both 
qualitative  and  quantitative 
considerations.  Some  of  the  commentors 
propose  that  the  preferences  for  this 
system  be  based  only  on  eligibility 
requirements,  while  others  believe  that 

it  shoud  be  based  on  any  factors  which 
would  best  further  the  objectives  of 
ITFS.  Commentors  disfavoring  the  point 
system  generally  believe  that  it  is  not 
sufficiently  sensitive  for  making  the 
necessary  judgment  calls. 

38.  Commentors  overwhelmingly  favor 
a  preference  for  local  applicants  in 
deciding  among  mutually  exclusive 
applications  for  much  the  same  reason 
they  believe  local  identity  or 
involvement  should  be  a  prerequisite  for 
basic  eligibility.  They  differ,  however,  as 
to  the  weight  that  should  be  afforded  to 
any  local  preference.  One  commentor 
contends  that  local  presence  is 
irrelevant  if  the  applicant  has  an 
established  relationship  with  the  local 
educational  community.  Other 


comparative  criteria  are  also  suggested, 
as  discussed  below. 

Discussion 

39.  The  use  of  a  point  system,  with  a 
tie-breaker  device  for  tied  cases, 
constitutes  the  best  method  of  selecting 
among  mutually  exclusive  ITFS 
applicants.  It  will  provide  a  reliable 
mechanism  to  process  and  evaluate 
applications  and  compose  a  meaningful 
comparison  among  them,  based  on 
criteria  deemed  essential  to  the  effective 
and  efficient  use  of  ITFS  channels.  In 
this  respect,  it  effectively  comprises  a 
paper  hearing  and  accomplishes  the 
same  objectives,  but  with  a  less 
cumbersome  and  expensive  procedure. 
This  is  particularly  pertinent  here 
considering  the  nature  and  resources  of 
most  ITFS  applicants.  It  will  also  result 
more  consistently  than  would  a  lottery 
in  the  selection  of  the  best  qualified 
applicant  where  there  is  a  meaningful 
difference  between  competing 
applicants.  This  is  particularly  relevant 
considering  the  nature  and  importance 
of  the  valuable  educational  objectives  of 
the  serivce  to  be  provided,  and  the 
significant  differences  between 
applicants. 

40.  Contrary  to  some  objections,  the 
system  will  not  result  in  the  award  of 
licenses  on  an  arbitrary  basis.  Points 
will  be  awarded  only  for  those  factors 
most  germane  to  the  provision  of  ITFS 
service  and  according  to  their  relative 
importance.  Where  there  are  no 
differences  of  decisional  significance 
between  leading  applicants,  a  tie- 
breaker device  will  avoid  the  effect  of 
awarding  licenses  based  on  minor  or 
arbitrary  differences.  Thus,  "those 
applications  that  are  clearly  superior 
will  be  granted.  Those  that  are  clearly 
inferior  will  be  denied.  Those  that  are 
without  substantial  and  material 
differences  will  be  designated  for 
random  selection. . . ."  Second  Report 
and  Order  in  General  Docket  No.  81-786 
["Random  Selection  Lotteries  II"],  93 
FCC  2d  952.  990  (1983). 

41.  There  is  ample  authority  for  this 
procedure  in  the  Commission's  mandate 
to  "encourage  the  larger  and  more 
effective  use  of  radio  in  the  public 
interest"  and  its  wide  latitude  to 
"conduct  proceedings  in  the  mannfer  as 
will  best  conduce  to  the  proper  dispatch 
of  business  and  to  the  ends  of  justice."'* 
This  procedure  also  complies  with 
Section  309  of  the  Communications  Act 
(47  U.S.C.  S  309)  and  its  interpretation  in 
Ashbacker  Radio  Corp.  v.  FCC.  326  U.S. 


"47  U.S.C.  303(g):  Notional  Broadcasting  Co.  v. 
United  Stales.  319  L'.S.  19a  216  (1943):  47  U.S.C. 
164(i). 
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327  (1945).  in  selecting  between  mutually 
exclusive  applicants  via  a  reasoned 
decision  based  upoa  relevant 
comparative  criteria,  with  all  applicants 
enjoying  an  equal  opportunity  to 
domonslrafe  the  relative  merils  of  their 
apj>licalions.  In  another  proceeiling  in 
wliich  a  similar  procedure  was  proposed 
for  selection  among  applicants  in  the 
Multipoint  Distribution  Service,  the 
Commission  recognized  this  procedural 
flexibility  afforded  by  Congress  and  its 
authority  to  set  comparative  criteria  and 
their  respective  weights  by  a  rulemaking 
proceedings.'^  bi  proposing  various 
alternatives  to  oral  comparative 
hearings,  it  found  that  oral  comparative 
hearings  are  nowhere  mandated,  and 
rersoned  that  "no  Ijearing  need  be  held 
where  there  are  no  disputed  facts  to 
resolve."  and  that  "no  right  to  a 
meaningful  hearing  is  denied  if  there  are 
no  meaningful  issues  to  be  ht>ard."'* 
Hf;re,  as  tiiere.  "evaluation  of  relevant 
isjucs  for  a  license  award  would  not 
ordinarily  be  enhanced  by  the 
traditional  courtioom  drama  of  oral 
presentation  by  witnesses  or  cross     / 
exiniinalion  of  these  witnesses  on  the 
stand.  Live  testimony,  affording  the 
opportunity  to  judge  demeanor  and 
credibility  of  a  witness  would  afford 
nothing  in  this  context." ''In  those  cases 
where  a  substantial  and  material 
question  of  fact  i$  raised,  an  applicant's 
substantive  rights  will  be  preserved  by 
designating  a  hearirg  to  consider  that 
specific  fart  or  facts.  (See  para.  65 
in  fro.) 

43.  The  use  of  a  tje-breaker  device  in 
this  situation  comports  with  the 
requirement  of  the  Administratz^,-c 
Procedure  Act  for  reasoned  decision- 
making and  rationailily  (5  U.S.C. 
706(2)(a))  by  avoiding  a  strained  or 
arbitrary  decision  where  there  is  not  a 
meaningful  distinction  between 
applicant's  qualificbtions.  Due  to  the 
mathematical  equajity  of  opportunity 
which  will  be  inheilRnt  in  the  random 
si-'ection  tie-breaking  mechanism  which 
Well  be  applied,  it  it  a  fair  and  rational 
i!(n;is!on-making  davire  where 
applicants  are  in  virtual  cquipcise  on 
comparative  factors  and.  argisably.  may 
be  required  to  avoid  arbitrary  or 
capricious  action.  This  use  of  random 
chance  to  choose  among  mutually 
exclusive  applicants  which  are 

".V<)/)i;e  of  hiquirv  and Prui}ose<1  Rulemaking  in 
CC  I><(,kel  No.  BO-ne,  4t  FR  29335  (19C0)  M  paras. 
48.  St.  A  lottery  sclcttioa  proL-edure  ul'.imale'y  WdS 
ad(.f>i'>(i  instead,  in  response  to  t)ie  new  loltury 
statute.  Pub.  L  97-259.  9«  Stat.  1067. 1094-95,  Sept 
13.  19H2.  47  U  S.C.  3l»H  ■  I.  S^f:nnd  Report  and  Order 
in  Cen  [locket  No.  ffj-lti  VCC  ftt-568.  released 
February  1.  1985. 

"/d  at  para».  Saff,  OB.  71. 

'"•h^  dtpira.  59. 


otherwise  similarly  qualified  was 
previsouly  asserted  by  the  Commission 
in  Notice  of  Inquiry  and  Proposed 
Rulemaking  in  CCDockel  No.  80-116. 
supra  at  paras.  GO-76.  See  also.  MCI 
Cellular  Tchpbone  Co.,  96  FCC  2d  1015, 
1035  (1984).  It  was  suggested  as  long  as 
fifteen  years  ago  by  judge  Leventhal.  in 
a  comparative  selection  case  with 
numerous  similarly  qualified  applicants: 
"Perhaps  a  lottery  could  be  used,  for 
luck  is  not  an  inadmissable  means  of 
decifJing  the  undecidable,  provided  the 
ground  rules  are  known  in  advance." 
Star  Television.  Inc.  v.  FCC.  416  F.  2d 
1086. 1095  (D.C.  Cir.  1969)  (dis.). 

43.  Although  the  lottery  statute  has 
led  to  the  eff'^ctive  and  appropriate 
utilization  of  lotteries  as  a  primary 
selection  mechanism  in  other  services. '* 
they  are  neither  required  nor 
appropriate  for  that  function  in  selecting 
among  ITFS  applicants.  The  lottery  has 
been  specifically  authorized  by 
Congress  for  those  situations  in  which  a 
sijjnificant  public  benefit  would  flow 
from  its  use.  The  decisional  criteria  for 
employing  lotteries  include  considering 
whether  (1)  there  is  a  large  number  of 
licenses  available  in  the  particular 
service:  (2)  there  is  a  large  number  of 
mutually  exclusive  applications  for 
licenses;  (3)  there  is  a  large  backlog;  (4) 
a  lottery  would  significantly  speed  up 
the  process  of  getting  service  to  llie 
public;  and  (5)  greater  diversity  of 
information  in  a  community  would 
result. "  Although  the  number  of 
avaiiabie  licenses  is  large,  and  the 
backlog  and  number  of  mutually 
exclusive  ITFS  applications  has  reached 
an  unprecedented  level  for  this  service, 
it  is  n.?t  so  great,  and  is  not  expected  to 
become  so  grea^t,  as  to  make  the  lottery 
fh»  most  practical  and  efficient  method 
for  seiecling  among  mutually  exclusive 
applications.  Additionally,  the  actions 
taken  in  this  Older  will  significantly 
redtics  the  number  of  MX  situations  and 
I  promptly  reduce  the  backlog. '* 
Furthermcre,  as  staled  in  connection 
with  the  decision  to  use  lotteries  as  a 
primary  selection  method  only  on  a 
case-by-case  basis  for  Private  Radio 
services,  "in  so.me  cases,  expedition  . 
docs  not  outweigh  consideration  of 
other  public  interest  factors,  e.g..  public 
safety  and  more  efficient  use  of  the 


"f'ub.  L  97-259.  96  Slat.  1087,  Sept.  13, 1982  (47 
U.S.C.  309(i)). 

"See.  Conference  Report,  H.R.  Rep.  No.  765.  97lh 
Cong.  2d  Sens  37  (1982). 

"The  numbers  of  applications  do  not  begin,  nor 
are  they  expected,  to  approach  those  involved  in 
other  seriices  that  use  lotteries.  Fewer  than  500 
ITFS  applications  are  irutually  exclusive,  compared 
to  the  over  16.00U  applications  pending  in  the  MDS 
Ser\'ce,  over  :?0,Oi>J  in  the  low  power  television 
service,  and  over  S.HTO  in  Ih,:  cellular  radio  ser\  Ice. 


spectrum."  Random  Selection  Intleries 
II.  supra  at  953.  According  to  that 
decision,  lotteries,  although  now 
authorized  by  statute,  will  be  applied  to 
Private  Radio  selection  "only  when  it 
appears  that  there  are  no  substantial 
and  material  differences  in  the 
qualifications  of  competing  applicants  to 
serve  the  public  interest."  Id.  at  989.  A 
similar  consideration  is  appropri.ite  here 
given  the  nature  and  importance  of  the 
valuable  educational  objectives  of  ITFS 
and  the  significant  differences  between 
applicants  in  the  ITFS  service. 
Moreover,  the  point  system  adopted  in 
this  Order  will  result  in  the  expeditious 
processing  of  mutually  exclusive 
applications  and  the  speed  with  which  a 
lottery  would  result  in  a  selection  would 
not  be  significantly  faster,  if  at  all. 

44.  Procedurally,  the  selection  process 
will  operate  as  described  below.  In 
cases  where  there  are  mutually 
exclusive  applications,  each  application 
will  be  reviewed  to  determine  the 
number  of  merit  points  to  be  awarded  to 
it.  according  to  each  of  the  criteria 
discussed  below,  with  the  "tentative 
selectee"  "  being  the  applicant  with  the 
highest  point  total.  In  the  case  of  a  tie 
for  highest  point  total,  a  random 
selection  tiebreaker  will  be  employed 
to  determine  the  tentative  selectee.  (See 
para.  ,50,  infra]  Any  petitions  to  deny 
against  the  tentative  selectee  will  then 
be  considered.  (See  para.  65,  i.njra.]  The 
application  processing  procedure  will  be 
administered  by  the  Mass  Media 
Bureau,  with  final  action  taken  by  the 
full  Ccmmission  in  all  comparative 
cases. 

45.  The  use  of  any  point  system 
involves  subjective  judgment,  but  the 
criiaria  used  in  making  selections  among 
ITFS  applicants  must  be  calculated  to 
grant  licenses  to  those  applicants  that 
aie  m-jst  likely  to  best  meet  the 
educational  and  instructional  needs  of 
the  v.iiious  communities.  The  specific 
weight  asses<5ed  to  each  characteristic 
will  represent  the  relative  significance 
deemed,  in  the  Commission's  best 
judgment,  appropriate  to  those  factors. 
Although  the  use  of  ITFS  now  ir.clud;;s 
many  instructional  uses  outside  of  the 
formal  classroom,  reflecting  changes  in 
educational  needs  and  the  means  of 
satisfying  them,  the  purpose  of  the 
service  remains  primarily  on  the 
transmission  of  instructional  and 
educational  materials. 

46.  For  the  reasons  stated  in  the 
discussion  on  eligibility  (paras.  15-32, 


"The  status  of  a  selectee  is  tentative  until  any 
petitions  to  deny  its  application  have  been  ruled 
upon. 


I 
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supra],  "local"  *•  applicants  will  receive 
the  highest  award,  with  four  points 
toward  their  total. 

4"  Another  significant  factor  will  be 
whether  an  applicant  is  an  accredited 
school  or  educational  institution,  as 
proposed  by  several  commentors.  These 
parties  are  the  providers  of  education 
and  are  the  most  likely  to  have  the 
academic  and  staff  resources,  as  well  as 
the  perspective,  to  develop  educational 
programming  to  meet  specific  current 
and  future  educational  needs. 
Educational  institutions  are  more  likely 
to  be  attuned  to  the  educational  needs 
of  the  area  and  have  developed 
relationships  with  significant  members 
of  the  educational  community  more  so 
than  other  organizations.  Those 
institutions  which  are  accredited 
demonstrate  the  best  evidence  that  they 
are  functioning  at  a  level  which  meets, 
at  a  minimum,  standards  prescribed  by 
governmental  or  other  recognized  bodies 
responsible  for  formal  education. 
Governmental  bodies,  or  other  entities 
such  as  an  archdiocese,  which  are 
responsible  for  the  administration  of 
accredited  schools  deserve  the  same 
consideration  where  they  will  reflect  the 
views  of  state  and  local  officials 
responsible  for  education.  Accordingly, 
accredited  schools  and  educational 
institutions  and  school  boards  and 
school  districts,  applying  within  their 
jurisdiction,  will  receive  three  points 
toward  their  total.  There  will  be  no 
differentiation  between  levels  of 
schools,  or  between  public  and  private 
schools,  as  urged  by  some  commentors. 
All  have  distinct  and  legitimate  needs, 
and  the  Commission  is  not  in  the 
position  to  determine  which  are  more 
significant  than  others. 

48.  Another  significant  factor  will  be 
the  operation  of  other  ITFS  channels  by 
the  applicant.  The  Commission  has  held 
to  its  original  determination  to  limit  the 
number  of  channels  granted  to  each 
licensee  in  a  particular  area.^' 
Memorandum  Opinion  and  Order  (83- 
523).  supra.  This  determination  is  due  to 
the  limited  availability  of  and  increased 
demand  for  ITFS  channels,  and  will 
promote  the  diversity  of  services  that 
can  be  provided  by  the  greatest 
practicable  number  of  ITFS  licensees. 
An  applicant  whose  request  would 
result  in  the  authorization  of  four 
channels  or  less  will  be  preferred  over 
an  applicant  that  would  exceed  the  four- 
channel  limitation,  even  when  the  latter 
is  accompanied  by  a  sufficient  waiver 


request.''*  Accordingly,  applicants 
whose  request  would  result  in  a  total 
acquisition  of  four  or  fewer  channels  in 
the  community  will  receive  two  points 
toward  their  total. 

49.  Points  will  be  awarded  for  certain 
factors  that  contribute  to  the  most 
effective  utilization  of  the  spectrum  for 
ITFS  service.  The  extent  of  use  of  the 
frequencies  for  their  intended  purpose 
by  an  applicant  will  be  one  factor.  A 
weekly  schedule  of  twenty-one  or  more 
hours  per  channel  of  formal  instruction 
or  of  forty-one  or  more  hours  per 
channel  of  other  ITFS  service  will  merit 
one  point.  A  weekly  schedule  of  forty- 
one  or  more  hours  per  channel  of  formal 
instruction  or  of  twenty-one  or  more 
hours  of  formal  instruction  plus  forty- 
one  or  more  hours  of  other  ITFS  service 
per  channel  will  merit  two  points.*' 
There  will  be  no  award  for  the  least 
amount  of  commercial  programming,  as 
proposed  by  one  commentor.  as  there  is 
no  inherent  detrime'nt  caused  by  non- 
ITFS  programming  perse  Also,  one 
point  may  be  awarded  to  an  existing 
licensee  of  E  or  F  channels  that  is 
seeking  to  relocate  to  other  channel 
groups,  upon  a  showing  of  an 
established  need  for  an  expanded 
service  that  cannot  be  accommodated 
on  its  grandfathered  E  or  F  facilities. 
The  burden  will  be  on  the  applicant  to 
request  this  last  preference  and  to 
submit  information  in  support  of  the 
request. 

50.  Where  the  best  qualified  (highest 
scoring)  of  two  or  more  applicants  are 
equally  qualified  under  these  criteria 
(have  the  same  point  total),  the  tentative 
selectee  will  be  chosen  through  a  tie- 
breaker mechanism.  The  tie-breaker  will 
use  a  mechanical  random-selection 
process,  under  the  direction  of  the 


"Local"  applicants  are  detined  in  the  eligibility 
discussion,  para.  22.  supra. 

"  Memorandum  Opinion  and  Order  in  Docket 
No.  14744.  39  FCC  S46  (1963):  47  CFR  74  902(c|. 


"  The  diversity  consideration  regarding  common 
ownership  with  other  local  media  is  less  relevant 
than  in  broadcast  services,  given  the  nature  of  ITFS 
service,  and  is  not  surTiciently  signiflcant  compared 
to  other  criteria  adopted  herein  to  warrant  a  point 
award. 

"  These  points  will  accrue  only  to  programming 
scheduled  between  8:00  a.m.  and  l(hOO  p.m.. 
Monday  through  Saturday,  excluding  holidays  and 
vacations,  the  hours  during  which  the  most 
meaningful  utilization  by  recipients  will  occur.  See 
paras.  93-95.  infra.  Hours  per  channel  per  week  are 
determined  by  totaling  the  number  of  scheduled 
hours  per  week  of  programming  between  8:00  am 
and  10:00  p.m.  Monday  through  Saturday  in  the 
subject  category,  and  dividing  that  total  by  the 
number  of  channels.  For  example,  if  an  applicant 
proposes:  for  channel  CI — M  hours  of  ITFS  service, 
including  20  hours  of  formal  ("essential  use") 
instruction:  for  channel  C2-S2  hours  of  IT>°S  service, 
including  42  hours  of  essential  use  instruction;  and 
for  channel  G3— 40  hours  of  ITFS  service,  all  of  its 
essential  use  instruction,  that  applicant  has 
proposed  34  average  hours  per  channel  per  week  of 
essential  use  instruction  (102  -  3)  and  18  average 
hours  per  channel  per  week  of  other  ITFS  service 
(54^3).  for  1  point  for  effective  utilization  of  the 
spectrum. 


Secretary's  office,  in  which  each 
applicant  has  an  equal  chance.'* 
51.  A  point  award  for  minority 
applicants  was  specifically  considered 
and  rejected.  Minority  applicants  have 
traditionally  been  favored  in  the 
Commission's  comparative  proceedings 
for  broadcast  services,  based  on  the 
nature  of  the  particular  services  and 
their  audiences.  As  ITFS  is  intended  as 
an  educational  service,  rather  than  a 
general  interest  consumer  medium,  the 
diversity  goal  underlying  that  traditional 
minority  preference  in  broadcast 
services  is  not  applicable  here.  To  the 
contrary,  to  award  a  preference  arising 
from  this  rationale  would  implicitly 
emphasize  the  significance  of  permitted 
secondarj'  services,  e.g..  general  appeal 
and  commercial  programming,  over  the 
essential  educational  uses  of  the  ITFS 
frequencies.  Such  a  use  is  not  even  a 
factor  in  the  plans  of  many  ITFS 
applicants.  ITFS  licensees  have  a  wide 
responsibility  to  the  entire  student 
population  they  serve,  and  the 
Commission  will  rely  on  the  judgment 
and  discretion  of  these  professional 
educators  to  determine  any  special 
needs  that  must  be  met.  and  to  design 
and  redesign  their  programs  to  meet 
them.  The  minority  status  of  an 
applicant  is  thus  not  sufficiently 
germane  to  the  provision  of  ITFS  service 
to  provide  a  basis  upon  which  to  prefer 
one  applicant  over  another.  The 
preference  concerning  diversity  of 
overall  media  ownership  made  in 
comparative  proceedings  for  the  same 
services  are  also  not  relevant  here, 
given  the  disparate  missions  of  the 
services  involved.  Desirable  diversity  of 
ownership  within  the  ITFS  service  itself 
and  desirable  availability  of  ITFS 
frequencies  to  the  greatest  practicable 
number  of  users  are  recognized  by  the 
four-channel  limitation  itself  and  by  the 
point  award  for  compliance  with  that 
limitation. 

52.  A  number  of  other  suggested 
preferences  will  not  be  adopted.  A 
difference  in  the  number  of  students 
served  and  the  extent  of  their  use  of 
ITFS  programming  does  not  warrant  a 
preference  of  itself,  as  it  does  not 
account  for  actual  use  by  students  or  the 
value  of  the  programming  and  its 
integration  into  specific  curricula  by  the 
school.  The  telecommunications 


"This  random  chance  tie-breaker  is  not  adopted 
under  the  authority  of  the  lottery  statute  (47  U.S.C. 
309(i)).  It  is  employed  only  to  choose  among 
applicants  which  have  already  been  determined  to 
be  equally  qualified  on  all  relevant  qualirication 
grounds,  not  as  a  primary  comparative  selection 
method.  Consequently,  the  provisions  of  the  lottery 
statute  governing  random  selection  in  other 
circumstances  are  not  contrullmg. 
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experience  of  the  applicant's  staff  is  not 
as  significant  as  other  factors.  To  the 
extent  that  a  community-based  staff  and 
production  facilities  are  relevant,  they 
are  reflected  in  the  local  preference. 
Exclusive  ITFS  use  of  the  channels  does 
not  necessarily  represent  the  best  use 
beyond  the  extent  already  accounted  for 
in  the  proposed  service  calculation. 
Retention  of  control  by  the  licensee, 
beyond  the  limits  addressed  in  para. 
103.  infra,  is  not  necessarily  critical  and 
is  subject  to  infinite  gradations. 

Cut-offs 

53.  Currently,  there  are  no  cut-off 
periods  or  other  restrictions  for  the  filing 
of  petitions  to  deny  or  the  filing  of 
applications  that  are  mutually  exclusive 
with  others  already  on  file."  Prior  to 
Report  and  Order  (80-112),  supra,  any 
such  procedure  was  not  essential  given 
the  limited  number  of  applications. 
Since  the  relaxation  of  the  rules  and  the 
provision  for  non-ITFS  use  of  excess 
channel  capacity,  the  efficient 
processing  of  the  increased  number  of 
applications  filed  has  necessitated  a  cut- 
off procedure,  and  Further  Notice  (83- 
523),  supra,  proposed  the  use  of  either 
the  traditional  A  and  B  cut-off  dates  ** 
or  the  "window"  approach  "  to  protect 
pending  applications. 


"  Further  Notice  (83-533).  supra,  entablished  a 
cut-off  period  for  all  applir.atiohs  accepted  for  filing 
on  or  before  August  15,  1984.  the  date  of  publication 
of  the  Notice  in  the  Federal  Register.  Applications 
filed  after  that  date  by  local  applicants,  that  are 
pending  and  are  not  mutually  exclusive  with  earlier 
filed  applications,  will  be  subject  to  the  cut-off 
procedures  established  in  this  proceeding. 
Applications  filed  after  that  date  by  nonlocal 
applicants  that  have  achieved  cut-off  status  by 
being  mutually  exclusive  with  earlier  filed 
applications,  will  be  dismissed.  See  paras.  18,  Zl. 
supra. 

"  The  traditional  cut-off  involves  placing  the  first 
application(s)  accepted  for  niing  and  determined  to 
l>e  substantially  complete,  on  a  public  notice  called 
a  "A  cut-off  list."  This  lisl  notifies  the  public  that 
the  application  has  been  accepted  and  gives 
interested  parties  a  period  of  time  to  Tile  competing 
applications  or  petitions  lo  deny.  The  application(sJ 
triggering  the  "A"  cut-off  list  are  required  to  make 
any  major  changes  lo  its  proposal  prior  to  the  end  of 
the  "A"  cut-off  period.  After  the  "A"  period  expires, 
all  substantially  complete  applications  filed  during 
that  period  are  placed  on  a  "B"  list.  This  list  notifies 
the  public  that  these  applications  have  been 
accepted  for  filing  and  provides  a  period  of  lime  for 
filing  petitions  lo  deny  or  minor  amendments  See. 
e.g..  47  CFR  73.3572(c). 

•The  "window"  or  "date  certain"  cut-offs  specify 
a  date  or  period  for  filing  applications  for  new 
facilities.  No  applications  are  accepted  before  or 
after  the  stale  window  of  opportunity  for  filing. 
Applications  filed  in  response  lo  the  window  which 
are  mutually  exclusive  are  considered  together.  Any 
single  application  can  be  processed  and  granted 
where  there  are  no  deficiencies  or  meritorious 
issues  raised  against  it.  The  period  for  filing 
petitions  to  deny  against  applications  varies 
depending  on  the  needs  of  the  particular  service. 
See.  e.ii..  47  CFR  73.3S72(f)(l). 


54.  The  window  approach  is  favored 
by  a  few  commentors,  who  generally 
view  its  ease  of  administration  as  its 
main  advantage.  Many  commentors. 
however,  believe  this  approach  is 
inappropriate  for  ITFS.  They  maintain 
that  the  window  mechanism  would 
result  in  the  filing  of  arbitrary  and 
speculative  applications  and  would 
encourage  the  hoarding  of  channels.  It  is 
argued  that  the  public  interest  also 
would  be  disserved  by  needless  costs 
generated  in  preparing  and  filing  these 
applications.  Others  argue  that  it  would 
be  difficult  for  educational  organizations 
and  institutions  to  file  applications 
during  a  window  period  because  they  do 
not  usually  have  in-house  engineering 
staff  and  communications  counsel 
needed  to  respond  quickly  to  a  window 
notice.  They  also  state  that  their 
operating  budgets  are  usually  approved 
on  an  annual  basis  and  are  subject  to 
multiple  stages  of  review,  making 
necessary  budgeting  and  long-range 
planning  difficult  or  impossible  on  short 
notice. 

55.  The  commentors  generally  prefer 
the  traditional  A/B  cut-off  procedure, 
primarily  because  it  is  a  demand- 
oriented  approach,  allowing  applicants 
to  file  for  channels  as  the  need  or 
Interest  arises.  Some  also  prefer  the  A/B 
cut-off  because  it  is  a  time-tested 
process  with  established  procedural  law 
and  offers  better  notice  to  existing 
operators  and  encourages  private 
settlements.  Most  believe  that  60-90 
days  constitutes  the  optimal  balance 
between  the  additional  time  that 
educational  institutions  need  to  plan 
and  file  ITFS  applications  and  the  goal 
of  commencing  service  without  undue 
delay.  One  commentor  recommends  that 
if  the  Commission  adopts  a  cut-off 
period  of  less  than  60  days,  educational 
institutions  be  permitted  to  file 
contingent  applications. 

Discussion 

56.  The  traditional  A/B  cut-off 
approach  offers  the  best  method  for 
establishing  a  finite  period  for  filing 
mutually  exclusive  applications  and 
petitions  to  deny  in  the  IIFS  service. 
Educational  institutions  and 
organizations  typically  do  not  have 
expertise  in  filing  for  Commission 
licenses  or  an  in-house  staff  of 
communications  attorneys  and 
engineers  who  can  expeditiously 
prepare  ITFS  applications.  One 
commentor  correctly  points  out  that 
these  entities  often  need  governmental 
or  other  authorization  or  funding  before 


applying  for  ITFS  facilities.** Time  may 
also  be  required  to  negotiate  a  lease  for 
the  use  of  excess  channel  capacity.  A 
window  period  would  require  educators 
and  nonprofit  organizations  to  apply  for 
channels  under  an  arbitrary  deadline, 
without  going  through  routine  budgetary 
and  planning  procedures,  and  may 
prevent  them  from  applying  altogether. 
It  would  be  counterproductive  to 
establish  a  procedure  whose  time 
constraints  would  place  the  educational 
community  at  this  significant 
disadvantage. 

57.  The  A/B  cut-off,  on  the  other  hand, 
will  provide  a  longer  period  of  time  for 
all  interested  parties  in  every 
community  to  assess  the  need  for  ITFS 
programming  and  plan  for  ITFS 
facilities,  essentially  until  an  application 
is  filed  for  the  last  available  channels  in 
a  community.  The  traditional  A/B  cut- 
off approach  will  avoid  problems 
anticipated  by  commentors,  particularly 
the  warehousing  of  channels  due  to  the 
uncertainty  of  whether,  or  when,  further 
application  opportunities  would  occur. 
Filing  windows  have  been  adopted  (in 
conjunction  with  subsequent  first-come, 
first-served  provisions)  in  services 
where  numerous  applications  are 
anticipated  or  less  differentiation  exists 
between  applicants  than  is  the  case  in 
ITFS,  e.g.,  low  power  television.  Also,  in 
those  services  there  will  usually  be  an 
applicant  prepared  to  file  by  the  end  of 
the  window  period.  These  situations  do 
not  exist  in  ITFS,  so  there  is  no  benefit 
derived  from  the  window  to  offset  the 
detriment.  Another  reason  for  window 
periods  which  does  not  pertain  to  the 
ITFS  service  is  that  in  some  other 
services,  competing  applications  would 
be  filed  in  response  to  an  "A" 
notification  for  the  primary  purpose  of 
simply  delaying  the  installation  of  a  new 
competitor  by  creating  an  MX 
situation.**  As  ITFS  licensees  will 
typically  serve  different  and  distinct 
audiences,  no  such  factor  is  involved. 

58.  The  "A"  cut-off  period  will  be  60 
days.  This  is  twice  the  length  of  time 
provided  to  file  mutually  exclusive 
applications  in  AM  and  television 
broadcast  services,^  but  the  additional 


"  In  Notice  of  Proposed  Rulemaking  in  MM 
Docket  No.  84-750.  49  FR  36523  (September  18. 
1984).  the  Commission  recognized  that  a  window/ 
first-come-first-ser\'e  approach  would  not  be 
appropriate  for  noncommercial  educational  FM  and 
TV  applicants  because  of  those  parties'  special 
problems,  e.g..  the  securing  of  funding,  staff  and 
programming  before  applying  for  a  facility.  Id.  at 
n.lO. 

"»  Report  and  Order  in  MM  Docket  No  84-750, 
FCC  85-125,  adopted  March  14. 1985. 

'"47  CFR  a  73.3571(c)  and  73J572(c). 
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time  is  necessarj'  for  the  reasons  cited 
above.  This  additional  filing  time  will 
(Hit  be  so  long  as  to  slow  down 
appreciably  the  processing  of  the  ITFS 
applications.  A  longer  period  for  filing 
applications  is  not  justified.  Such  a 
longer  period  would  be  further  outside 
the  normal  processing  time  and 
consequently  have  a  greater  impact  on 
processing  speed.  All  parties  will  have 
had  the  same  opportunity  as  the  first 
applicant  to  assess  the  needs  of  the 
community  and  prepare  an  application, 
and  the  ■A"  cut-off  period  itself  is  not 
intended  to  guarantee  an  optimum 
planning  schedule  for  parties  who  ha\e 
not  begun  to  act.  The  "A"  list  period  will 
also  mark  the  deadline  for  filing  major 
amendments  for  and  petitions  lo  deny 
against  applications  on  the  "A"  list. 
(.S,-p.  47  U.S.C.  309(d)(1).) 

59.  Other  cut-off  provisions  will  follow 
those  for  the  AM  and  television 
broadcast  services,  includin?  a  30-day 
period  for  the  'B'  cut-off.  which  will 
provide  the  opportunity  for  interested 
parties  to  file  petitions  to  deny  or  minor 
iTiendments.  Applicants  on  the  "A"  and 

B  ■  cut-off  list  will  be  permitted  to  file 
minor  amendments  to  their  applications 
until  the  "B"  cut-off  date,  thus  giv  ing  all 
applicants  considered  together  the  same 
deadline  for  filing  minor  amendments. 
Also,  amendments  will  be  permitted 

fter  the    B"  list  period  for  the  purpose 
uf  keeping  the  applicatior.s  current, 
under  47  CFT?  1.65.  but  no  comparative 
advantage  will  derive  from  amendments 
filed  after  the  "B"  cut-off  date. 

60.  A  few  commentors  urge 
publication  of  notices  of  the  filing  of 
applications  in  local  newspapers,  and 
one  proposes  that  new  applications  be 
sent  by  certified  mail  to  all  current 
licensees  and  permittees  in  the 
community  where  the  facility  is  sought. 
One  of  the  commentors  suggests  local 
publication  only  for  nonlocal  applicants 
Publication  of  local  notice  has  not  been 
required  of  ITFS  applicants  in  the  past. 
There  has  not  been  sufficient 
justification  advance  to  warr     i  the 
requirement  thai  local  notice  be  given  or 
that  all  local  permittees  and  licensees  be 
individually  served  with  applications. 

61.  Presently  the  ITFS  rules  do  not 
define  "major"  changes  in  authorized  or 
proposed  facilities.  In  Furtlwr  Notice 
(S3-523).  supra,  the  Commission 
proposed  to  continue  its  present  practice 
of  holding  applications  for  new  channels 
for  a  thirty-day  period  before  action  is 
taken.  The  few  comments  which 
addressed  this  issue  suggest  that  the 
rule  distinguish  between  major  and 
minor  changes,  with  minor  changes 
processed  immediately.  It  is  suggested 
that  proposing  new  channels  or  an 


increase  in  signal  range  be  considered  a 
major  change,  while  those  involving 
switching  transmitters  of  the  same 
power  or  changes  only  affecting 
technical  operations  (signal  range  not 
affected)  be  considered  minor. 

62.  We  have  determined  that 
applications  or  amendments  to 
applications  involving  changes  in 
facilities  should  be  categorized; 
proposals  to  add  new  channels,  change 
from  one  channel  (on  channel  group)  to 
another  or  increase  power  will  be 
treated  as  "major"  changes,  and  all 
other  as  "minor."  A  major  change 
request  will  be  subject  to  the  A/B  cut-off 
procedure.  In  cases  where  the 
Commission  staff  determines  that  an 
application  (or  amendment)  which 
would  otherwise  be  treated  as  a  minor 
change  should  be  considered  a  major 
change  because  of  its  impact  on  ITFS 
service,  the  applicant  will  be  notified  of 
the  change  in  classification  either  within 
15  days  after  it  has  been  accepted  for 
filing  or  within  15  days  after  the 
acceptance  of  any  other  application  of 
ITFS  facilities.  Those  applications  (or 
amendments)  which  are  not  for  new 
facilities  or  major  charges  in  existing 
facilities  will  be  routinely  accepted  for 
filing  and  subject  to  immediate 
processing.*' 

Petitions  to  Deny 

63.  Comments  were  invited  in  Further 
S'utice  (83-523).  supra,  concerning  the 
filing  and  consideration  of  petitions  to 
deny.  Because  there  is  no  cut-off 
procedure,  the  Commission's  current 
practice  is  to  consider  all  petitions  to 
deny  filed  prior  to  the  day  an 
application  is  acted  upon  (except  those 
applications  subject  to  the  interim  cut- 
off period).  There  was  wide  variation 
regarding  issues  that  should  be  raised  in 
petitions  to  deny.  Some  parties  suggest 
that  petitions  be  allowed  only  for  issues 
relating  to  misrepresentation  of 
eligibility,  to  claims  of  interference  by 
existing  operators  or  noncompliance 

w  ith  other  requirements  to  derogation  of 
the  primary  purpose  of  ITFS.  or  to  issues 
which  mirror  the  broadcast  standards 
(e.g..  raising  issues  relating  to  late-filed 
applications  or  failure  to  meet  minimum 
programming  requirements).  One 
commentor  would  not  accept  petitions 
to  deny  from  competing  applicants 


"  Further  Satire  I8.i-52:il  supra,  n.  12  st.ilci]  Ih.il 
dpplicationi  for  license  renewal  are  lo  be  Med  lour 
nuir.ths  Ijefore  the  expirulion  of  the  license  term  Hnd 
will  not  be  acted  upon  any  Conner  than  30  dnys 
prior  lo  Ihe  expiration  date  This  tiling  requirement 
IS  applicable  to  most  of  Ihe  ser\  ices  administered 
by  the  Mass  Media  Bureau  bul  is  not  specifically 
provided  for  in  Part  74  of  Ihe  Rules  regarding  X'XVS 
St'ttion  '4.1S(e)  of  Ihe  Rules,  which  set  forth  the 
license  term  for  ITTS  stations,  will  be  amended  In 
incorporate  ihis  provision. 


under  a  point  system,  believing  such 
conflicts  should  be  handled  under  the 
point  system  mechanism. 

64.  As  is  the  case  for  AM  and 
television  broadcast  services."  petitions 
to  deny  will  be  accepted  only  during  the 
A  cut-off  period  against  applications  on 
the  "A"  list,  and  only  during  the  B  cut- 
off period  against  applications  on  the 
"B "  list.  Similarly,  time  periods  for  filing 
responsive  pleadings  will  be  10  days  for 
oppositions  and  5  days  for  replies  to 
oppositions.  47  CFR  1.45.  No  persuasive 
reasons  has  been  advanced  to  restrict 
the  issues  that  may  be  raised  in 
petitions.  Any  relevant  public  interest 
question  will  be  an  appropriate  subject 
for  a  petition.  This  will  provide  all 
interested  parties  an  opportunity  to  be 
heard. 

65.  In  the  case  of  mutually  exclusive 
applications,  only  those  petitions  which 
have  been  filed  against  the  tentative 
selectee  will  be  reviewed.  When  petition 
issues  can  be  resolved  in  favor  of  the 
selectee,  i.e..  no  substantial  or  material 
questions  of  fact  are  raised,  then  the 
challenged  applicant  can  be  granted  a 
license,  assuming  that  the  proposal(s) 
otherwise  meets  the  requirements  for 
grant.  In  instances  where  a  petition  to 
deny  filed  against  the  application  of  a 
tentative  selectee  raises  a  substantial 
question  of  fact,  the  application  will  be 
designated  for  hearing  pursuant  to 
section  309(e)  of  the  Communications 
Act  of  1934,  as  amended  (47  U.S.C. 
309(e)).  and  the  administrative  law  judge 
will  hold  a  hearing  based  only  on  those 
issues  specified  against  the  tentative 
selectee.  If  the  evidence  adduced  results 
in  the  reduction  of  points  or  dismissal  of 
the  tentative  selectee's  application,  the 
matter  will  be  remanded  to  the  Mass 
Media  Bureau  which  will  then  reapply 
the  point  system  to  those  remaining 
mutually  exclusive  applications.  This 
procedure  is  consistent  with  other 
services  which  do  not  use  comparative 
hearings  to  resolve  MX  situations.  See, 
Random  Selection  Lotteries  //,  supra  at 
969.  n.  20;  Report  and  Order  in  CC 
Docket  No.  83-1096.  98  FCC  2d  175.  219 
(1984). 

Channel  Limitations 

66.  The  Commission  requires  each 
ITFS  applicant  to  demonstrate  the  need 
for  each  ITFS  channel  it  has  requested. 
In  Further  Notice  (83-523).  supra,  after 
recognizing  that  in  the  past  it  routinely 
granted  four-channel  requests  and.  in 
many  instances,  granted  waivers  of  the 
four-channel  limitation."  due  to  the 


•47  cm  73.35n(c)  and  ▼3.35r2(c| 
"47  CFR  74  902 
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abundant  ITFS  spectrum  capacity  and 
relatively  light  demand,  the  Commission 
noted  the  recent  significant  increase  in 
channel  requests.  Consequently,  it 
invited  comment  on  the  factors  to  be 
considered  in  a  stricter  assessment  of 
the  sufficiency  of  an  applicant's 
demonstration  of  need  for  requested 
channels,  and  it  adopted  interim  rules 
requiring  the  submission  of  proposed 
weekly  schedules  with  a  narrative 
justification,  based  on  the  schedule,  for 
the  channels  requested  to  meet 
traditional  ITFS  programming  proposals. 
Id.  at  para.  37;  47  CFR  74.902(c).  At  the 
same  time,  it  determined  to  maintain  the 
four-chrtivie!  limitation  in  Report  and 
Order  (83-523).  supra  at  para.  19.'* 

67.  One  commenter  suggested  that 
single  channels  are  not  valuable  for 
ITFS  service.  However,  the  value  of 
each  channel  will  be  a  function  of  the 
specific  need  for  ITFS  service,  and  only 
such  channels  for  which  a  need  can  be 
demonstrated  to  the  Commission  will  be 
granted.  Conversely,  it  is  not  practical  to 
require  all  applicants  to  request  and 
fully  utilize  one  channel  at  a  time  before 
requesting  others,  as  suggested  by  a  few 
commentors,  and  it  is  not  necessary 
where  an  applicant  can  concretely 
demonstrate  the  need  for  a  multichannel 
system.  Rather  than  attempt  to 
anticipate  and  prejudge  every 
conceivable  justiFication  which 
applicants  may  raise,  the  Commission 
will  consider  each  case  on  an  ad  hoc 
basis.  It  will  take  into  consideration 
such  factors  as  the  amount  of  use  of  any 
currently  assigned  channels  and  the 
amount  of  proposed  use  of  each  channel 
requested,  the  amount  of,  and 
justification  for.  any  repetition  in  the 
schedules,  and  the  overall  demand  and 
availability  of  ITFS  channels  in  the 
community.  To  this  end,  the  Commission 
will  continue  to  require  the  submission 
of  the  proposed  weekly  schedules  for 
each  channel  requested  and  a  narrative 
showing  of  need  for  each  channel  to 
meet  traditional  programming  proposals. 
This  justiHcation  per  channel  will  be 
required  of  all  applicants,  as  the 
Commission  is  as  concerned  with 
efficient  utilization  by  all  licensees, 
whether  or  not  local  and  whether  or  not 
they  are  schools  serving  their  enrolled 
students. 

68.  The  Commission  will  not  reserve 
one  channel  for  the  exclusive  use  of 
national  ITFS  operators,  as  proposed  in 
Further  Notice  (83-523).  supra,  at  para. 


37.  All  other  applicants  are  required  to 
justify  the  use  of  each  channel  for  which 
they  apply,  and  there  is  no  reason  to 
treat  national  entities  more  leniently. 
Conversely,  where  national  entities  can 
demonstrate  a  need  for  a  service  they 
propose  to  provide  (after  the  local 
priority  period  specified  in  para.  21, 
supra],  they  will  be  permitted  to  apply 
for  up  to  four  channels,  as  is  any  other 
applicant  which  can  justify  the  grant  of 
each  channel.  In  the  interim,  such  a 
reservation  is  not  necessary  to  ensure 
participation  by  national  entities,  as 
they  have  every  opportunity  to  be 
involved  as  programmers,  and  do  not 
need  a  channel  reservation  to  preserve 
this  position."  As  such  applications  will 
be  accepted  and  granted  only  after  a 
period  set  aside  for  local  applications, 
they  will  not  limit  the  expansion  of 
current  operators  or  the  application  of 
other  local  entities  in  the  near  term.'®  As 
discussed  in  para.  19,  supra,  there  is  not 
sufficient  reason  to  warrant  the 
continued  nonuse  of  channels 
indefinitely  when  a  service  can  be 
provided  by  national  entities. 

Permissible  Use 

Essential  Use 

69.  The  ITFS  spectrum  is  primarily 
intended  for  the  transmission  of  formal 
education  for  schools,  but  current  rules 
also  allow  the  transmission  of  in-service 
training,  professional  development  and 
other  instructional  and  administrative 
programming,  and  use  of  the  frequencies 
for  ITFS  relay  stations.  (See.  47  CFR 
74.931(aHd).) 

70.  In  Further  Notice  (83-523),  supra. 
the  Commission  noted  that  the  demand 
for  instructional  programming  for  use  in 
schools  has  increased  significantly, 
especially  at  various  non-school  sites.  It 
observed  that  while  traditional  ITFS 
licensees  may  be  an  appropriate  source 
to  satisfy  certain  of  these  demands, 
ITFS  is  not  the  only  delivery  system  that 
can  be,  and  is,  utilized  for  such 
purposes.  The  Commission  stressed  that 
while  ITFS  is  a  proper  and  important 
adjunct  to  these  sources,  "the 
foundation  of  the  service  must  continue 
to  be  that  for  which  it  was  designed — 
the  transmission  of  educational 
materials  to  accredited  schools  for  the 
formal  education  of  students  enrolled 
there."  Id.  at  para.  8.  It  recognized  that 


"That  decision  was  affirmed  upon 
reconsideration,  with  the  Commissiun  explicitly 
recognizinx  the  same  arguments  that  are  repeated 
here  regardir.R  the  desirability  of  multichannel  ITFS 
systems,  in  Mfimorondum  Opinion  and  Order  in 
MM  Docket  No.  83-523.  FCC  85-111.  released 
|anuar>  15. 1985.  at  pjfas.  7.  8. 


"See  para.  20.  supra. 

"Licensees  or  applicants  seeking  more  than  four 
channels  for  a  particular  system  are  required  to 
submit  a  showing  in  support  of  a  request  for  waiver 
of  the  four-channel  limitation  rule.  The  waiver 
burden  is  high,  particularly  in  areas  where  a  large 
demand  for  channels  exists.  Report  and  Order  (83- 
523).  supra  at  para.  19:  offd..  Memorandum  Opinion 
and  Order  (83-523),  supra. 


"this  kind  of  [educational]  programming 
is  not  traditionally  provided  by  other 
outlets  and  the  specialized  and  unique 
audience  served  is  one  whose  very 
important  needs  could  too  readily  be 
ignored  if  ITFS  stations  were  permitted 
to  transmit  their  programming  to  any 
location  of  their  choosing.  .  .  ."  Id. 
Accordingly,  the  Commission  proposed 
to  maintain  the  specific  requirement  to 
transmit  formal  educational 
programming  to  enrolled  students  in 
accredited  schools.  However,  whereas 
the  current  rule  required  that  the 
"primary"  use  of  any  ITFS  facility  be  for 
formal  in-school  educational 
programming,  implying  such  use  for  a 
majority  of  the  time  in  operation,  the 
Commission  proposed  that  it  may  be 
sufficient  to  require  only  that  formal  in- 
school  educational  programming  be  an 
"essential"  use  of  each  authorized 
channel.  Id.  at  para.  9. 

71.  Comments  were  invited  on 
whether  to  codify  the  essential  use 
standard,  whether  the  standard  should 
be  quantified  so  that  a  certain  number  of 
hours  of  formal  education  would  be 
delivered  on  each  channel,  whether  the 
same  standard  should  apply  to  entities 
not  proposing  to  serve  their  own  in- 
school  formal  educational  needs,  and 
whether  those  programs  delivered  to 
homes  for  academic  credit  should 
qualify  as  essential  use  programming. 

72.  A  few  commentators  support  the 
essential  use  standard  as  proposed.  One 
directly  reasons  that  since  the 
classroom  remains  the  primary  vehicle 
of  education,  it  deserves  at  least  some 
attention  on  each  channel,  and  that  the 
requirement  is  only  minimally  restrictive 
because  it  does  not  preclude  other  forms 
of  programming.  The  Instructional 
Telecommunications  Foundation 
recommends  that  one-third  of  each 
channel  be  set  aside  for  essential  use. 
The  Archdiocese  of  Detroit  prefers  a 
minimum  essential  use  of  one-hour-per- 
weekday,  applied  on  a  per-system  basis 
in  case  an  operator  needs  the  capacity 
of  a  whole  channel  to  serve  informal 
programming  to  a  certain  site.  Others 
favor  some  quantification  of  the  rule  but 
do  not  specify  any  number  of  hours. 
Those  who  specifically  oppose  any 
quantification  of  the  essential  use 
standard  cite  the  licensees'  need  for 
flexibility  in  scheduling  formal 
programming  because  programming 
demands  differ  among  communities. 
Another  group  suggests  a  minimum  of 
educational  programming  (6  hours  per 
weekday),  subject  to  a  waiver  based  on 
"unique  local  needs."  Most  who  favor 
the  essential  use  standard  beheve  it 
should  apply  to  all  entities,  including 
those  who  do  not  serve  their  own  in- 
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school  needs.  Some  ar^ue  thut  holding 
onl>  certain  applicants  to  the  standard 
would  create  an  artificial  distinction, 
since  all  applicants  should  be  prepared 
to  deliver  formal  educational 
prosramming. 

73.  Many  commentors  oppose  the 
essential  use  standard  altogether, 
variously  contending  that  the 
Commission  should  not  dictate  which 
form  ;  of  programming  are  more 
important  than  others;  that  all  forms  of 
educational  and  instructional 
projiramming  are  valuable  to  society, 
and  that  applicants  should  he 
encouraged  to  serve  the  needs  of  the 
whole  community,  not  just  the  needs  of 
schools.  Most  insist  that  the  unique 
value  of  ITFS  lies  in  its  ability  to  reach 
beyond  school  walls.  They  assert  th.il 
formal  education  is  increasingly 
demanded  at  businesses,  health  care 
facilities  and  training  centers.  Thus,  they 
ccmclude  restricting  essential  use 
programming  to  schools  is  an  artifirial 
distinction  which  may  actually  harm  the 
growth  of  ITFS.  They  contend  that  the 
Commission's  regulations  should  focus 
on  the  quality  of  the  service,  not  on  the 
buildings  where  the  service  happens  to 
be  delivered. 

74.  Predictably,  the  same  majority  of 
commentors  also  believe  that  if  the 
Commission  does  adopt  an  essential  use 
standard,  it  should  be  broad  enough  to 
include  formal  education  delivered  to 
homes.  A  few  of  the  larger  groups  point 
out  that  there  are  parents,  elderly, 
homebound  persons,  and  other  groups 
with  limited  time  and  money  for 
education  who  cannot  do  their  learning 
anywhere  but  at  home.  One  hospital 
television  network  would  regard  formal, 
in-home  use  as  essential,  but  not  allow 
an  applicant  to  propose  all  of  its 
essential  use  programming  in  the  form  of 
in-home  education  because  of  the 
difficulty  of  demonstrating  the  demand 
for  such  programming  at  the  application 
stage.  A  few  parties  oppose  in-home 
essential  use  on  the  grounds  that  formal 
educational  programming  belongs 
exclusively  in  schools.  One  party  states 
that  in-service  training  for  teachers  and 
school  administrators  should  qualify  as 
essential  use  programming  because  of 
its  immediate  relevance  to  the  formal 
education  of  students. 

Discussion 

75.  The  clear  and  guiding  principle  in 
this  consideration  is  that  the  primary 
purpose  of  ITFS  was  at  its  founding  and 
remains  to  serve  formal  academic 
needs.  Thus,  an  essential  use  standard  » 
IS  vital,  particularly  in  light  of  the 
numerous  other  corollary  uses  which  are 
being  authorized  for  the  service. 
Although  many  commentors  insist  thai 


the  Commission  should  not  stand  in  the 
role  of  an  educator  and  decide  what 
programs  are  truly  instructional,  the 
Commission  must  use  some  guideline  to 
distinguish  between  fundamentally 
instructional  programming  and 
informationaP  cultural,  entertainment 
and  other  programming,  in  order  to 
preserve  the  essential  nature  of  the 
service.  An  essential  use  standard 
accomplishes  that  by  requiring  a 
showing  that  some  of  the  programs  in  a 
given  proposal  are  offered  for  credit 
towards  an  academic  degree  or  diploma, 
while  putting  the  responsibility  for 
deciding  what  is  educational  not  on  the 
Commission,  but  on  the  accrediting 
institutions,  where  it  rightly  belongs. 
Therefore.  ever>'  ITFS  system  will 
continue  to  carry  formal  educational 
programming  for  credit  for  students 
enrolled  at  accredited  schools. 

76.  The  argument  that  a  unique  and 
significant  value  of  ITFS  lies  in  its 
ability  to  reach  beyond  school  walls  is 
persuasive.  In  this  respect,  it  is 
imperative  to  focus  on  the  purpose  of 
ITFS.  which  is  not  so  much  to  serve 
school  buildings  as  to  serve  students 
and  schools,  satisfying  the  demand  for 
televised  formal  education.  Therefore, 
geographic  restrictions  on  the  sites  to 
\\hir,h  an  operator  chooses  to  deliver 
formal  programming  are  not  appropriate. 
Prouramming  offered  for  credit  to 
enrolled  students  of  an  accredited 
school  will  be  recognized  as  formal 
education  programming,  satisfying  the 
essential  use  standard,  whether  it  is 
delivered  to  schools,  businesses,  homos, 
or  any  other  sites. 

77.  Given  that  formal  education  is  the 
cornerstone  of  the  ITFS  service,  the 
concern  of  many  commentors  over  the 
verifiability  of  the  legitimacy  of  service 
provided  exclusively  to  nonschool  sites 
is  apt.*' That  concern  is  readily 
resolved,  however,  by  retjuiring  all  ITF'S 
applicants  that  do  not  list  schools  as 
receive  sites  to  furnish  detailed 
information  about  the  essential  use 
component  of  their  systems,  naming  the 
schools  and  the  degrees  or  diplomas  for 
which  the  formal  programming  will  be 
offered,  and  describing  the 
administration  of  the  courses.  Written 
verification  regarding  each  of  these 


■'Commeniora  jre  fpecifiCMlly  conw-med  th.il 
thiKe  licens«et  wtiich  are  not  educational 
instituriona  and  which  litt  no  schrxiU  as  rei.pi\e 
site*  ma)  neglect  to  ascertain  the  demard  fur  the 
form.il  education  programminii  offired  on  Ihiir 
systems.  Ihey  fear  that  offehnfis  of  thns*  lict-nsers 
which  are  educational  institulmns  cluimind  tu  sorve 
only  their  own  off-campus  studerts,  may  well 
cu:r.pri>e  cunlinuing  education  courses. 


points  will  be  required  from  each 
school.** 

78.  Applicants  listing  only  cable 
headends  as  receive  sites  have  been 
"required  to  show  that  one  use  of  the 
cable  system  will  be  to  distribute 
educational  and  instructional 
programming  to  schools  and  other 
appropriate  IITS  users. "  Report  and 
Order  '83-523).  sjpra  at  para.  13.  To 
make  this  showing,  such  applicants 
which  serve  schools  should  name  the 
schools.  Those  which  serve  non-school 
sites  should  provide  the  essential  use 
information  requested  above  in  para.  77. 
supra. 

79.  ITFS  use  by  health  care  facilities 
requires  special  consideration.  The 
Pennsylvania  Hospital  Television 
Network  took  the  lead  in  explaining  that 
hospitals  offer  many  academic  courses 
to  train  their  personnel  for  license 
exams,  as  opposed  to  university 
degrees,  which  should  qualify  as 
"education"  for  ITFS  purposes.  States 
(and  private  organizations)  license  many 
professionals  and  the  Commission  is  not 
equipped  or  inclined  to  examine  which 
courses  of  training  are  sufficiently 
academic  to  be  deemed  "formal 
education."  *•  Hospital  training, 
however,  demands  particular  attention. 
Judging  from  Pennsylvania  Hospital's 
comments,  healthcare  instruction  is  a 
field  with  rapidly  growing  demand. 
Furthermore,  the  medical  sciences 
unarguably  serve  urgent  community 
needs.  Teaching  hospitals,  which  offer 
formal  programming  to  medical 
students,  have  already  become  ITFS 
licensees  and  have  generally  proven 
themselves  as  effective  educators. 
Hospitals  are  unique  institutions  in 
providing  this  specialized  ITFS  service. 
Significantly,  hospitals  serve  a  very 
specialized  audience,  and  are  therefore 
inherently  disadvantaged,  compared  to 
other  educational  organizations,  which 
can  serve  all  levels  and  disciplines  of 
education.  .\ny  regulation  that  requires 
a  category  of  programming  that  is  not 
normally  used  in  hospitals  may 
effectively  render  hospitals  ineligible  for 
ITFS  licenses.  Although  many  hospitals 
offer  academic  courses  to  staff 
members,  such  as  radiologists  or 
registered  nurses,  for  training  toward 
state  license  exams,  they  do  not  award 
academic  degrees  and  generally  may  not 
provide  "formal"  education  in  the 
traditional  sense  of  the  word.  Thus,  the 


"The  verificalion  must  Ije  written  or  ai(ined  by  an 
udminislralor  or  authority  who  is  responsible  for  the 
school's  curricula. 

"Professional  training,  whether  for  certirication 
or  maintaining  currency,  is  already  a  permitted  use 
for  ITFS  frequencies.  47  CFR  74.9311hl 
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requirement  that  all  applicants  must 
deliver  some  formal  education  for 
academic  credit  to  enrolled  students 
cuuld  disqualify  a  hospital's  proposal. 
This  is  not  a  desired  result  of  the 
requirement.  So  long  as  hospitals  remain 
eligible  for  ITFS  licenses,  the  definition 
of  essential  use  programming  will 
incorporate  the  specialized  formal 
education  that  hospitals  provide,  and 
will  regard  as  essential  use 
programming  any  medical  science 
courses  offered  by  hospitals  to  their 
staffs  as  training  for  state  licenses. 
(Other  hospital  programming,  such  as 
niedicul  instruction  for  patients,  will  not 
moet  tiie  essential  use  standard.)  In 
contrast,  in-service  training  for  teachers 
and  school  administrators  is  not  so 
regulated  by  a  licensing  authority. 
Neither  do  schools  suffer  the  same 
handicap  as  hospitals  in  achieving  basic 
eligibility.  Tlius.  such  in-service  training 
for  teachers  and  sclvjol  administrators 
will  not  be  included  as  essential  use 
programming,  but  v\ill  continue  to  be 
viewed  as  a  secondary  IIFS  use, 

80.  No  reason  has  been  advanced  to 
exclude  from  the  application  of  the 
essential  use  requirement  any  particular 
category  of  ITh"S  1-censee.  The  essential 
ur.e  rule  reflects  the  most  important 
function  of  the  ITFS  service  and  will  be 
applied  to  all  licensees,  including  those 
who  do  not  serve  their  cv.  n  in-srhool 
needs.  Those  licensees  may  have  the 
lenst  incentive  to  maintain  the  focus  of 
the  ITFS  service.  The  modification  of  the 
rules  to  permit  exclusively  nonschool 
reception  to  satisfy  the  requirement 
should  eliminate  thq  compliance  burden 
for  any  such  licensee  providing  a 
recognized  ITFS  service. 

81.  The  amount  of  essential  use 
programming  offered  on  a  given  system. 
depends  upon  many  factors.  School 
districts,  hospitals  and  universities  have 
very  different  scheduling  needs  for 
formal  education,  and  a  set  number  of 
hours  per  day  or  per  week  that  all 
various  operators  can  or  should  devote 
to  essential  use  programming  cannot  be 
fixed.  Because  of  these  difference.s, 
some  commentors  would  prefer  not  to 
quantify  the  e?sential  use  standard.  But 
the  Commission  has  already  seen 
proposals  that  relegate  formal 
programming  to  a  small  portion  of  one 
channel.  At  a  time  when  ITFS  channels 
ere  increasingly  scarce,  a  policy  that 
grants  many  channels  for  entirely  non- 
essential purposes  cannot  be  justified. 
Therefore,  every  channel  requested  must 
contain  at  least  sorie  amount  of 
essential  use  programming.  Specific 
quantification  is  neither  practicable  nor 
necessary.  The  Commission  is  loath  to 
substitute  its  judgment  for  that  of 


educators.  Existence  of  the  essential  use 
standard  will  ensure  the  introduction  of 
either  receive  equipment  at  school  sites 
or  an  administrative  program  to  manage 
off-campus  use.  With  either  system  in 
place,  the  demand  for  programming 
should  dictate  the  particular  amount  of 
programming  dedicated  to  various  uses. 

Substantia/  Use 

82.  ITFS  licensees  who  wish  to  use  or 
lease  airtime  (their  "excess  capacity") 
for  non-ITFS  purposes  are  currently 
required  to  use  each  channel  for  ITFS 
purposes  for  a  minimum  of  15  hours  per 
week  between  8:00  a.m.  and  10:00  p.m., 
Monday  through  Friday,  excluding 
holidays  and  vacations.  Memorandum 
Opinion  and  Order  on  Reconsideration 
in  Gen.  Docket  80-112,  98  FCC  2d  129 
(1984):  47  Cl'R  74.931(e).  This  minimum 
was  established  to  insure  that  a 
"significant  portion"  of  each  channel 
would  be  used  for  ITFS  purposes.*' 
Memorandum  Opinion  and  Order  (80- 
112),  supra  at  para.  24.  In  Further  Notice 
[83-523),  supra,  the  Commission 
reiterated  its  concern  for  preserving  at 
least  a  minimum  amount  of  time  on  each 
channel  for  ITFS  purposes,  and  solicited 
recommendations  on  how  many  hours 
operators  should  devote  to  ITFS 
programming  before  using  or  leasing  a 
channel  for  non-ITFS  purposes.  Id.  at 
para.  10. 

83.  Comments  were  invited  on 
whether  any  minimum  hour  standard 
should  be  applied  on  a  per-channel 
basis  and  whether  it  should  apply  per 
day  or  per  week,  and  whethei  the 
specified  minimum  amount  of 
"substantial  use"  programming  should 
include  a  separate  standard  for  essential 
use  (i'ormdl)  programming.  Information 
on  ITFS  programming  schedules  prior  to 
the  excess  capacity  usage  provisions  of 
Report  and  Order  (BO-112).  supra,  was 
specifically  solicited.  In  connection  with 
the  considerations  on  licensee  control, 
the  Commission  also  solicit,  d  com.Tients 
on  whether  ITFS  lessors  should  be 
entitled  to  rec£;ptuie  or  reserve  airtime 
on  any  leased  systems  in  order  to  meet 
changing  ITFS  needs  as  they  arise. 
Further  Notice  (83-523).  supra  at  para. 
23. 

84.  Only  a  few  commentors  would 
preserve  the  rule  roughly  as  is,  arguing 
that  it  strikes  a  good  balance  between 
allowing  the  applicant  flexibility  in 
leasing  and  discouraging  those 
applicants  with  primarily  commercial 
goals.  The  vast  majority  of  parties  who 
commented  on  the  issue  request  an 
increase  in  the  number  of  hours  of 
"permissible  use"  programming  required 


'"This  inLludes  ail  permissible  ITFS  uses,  not  jus! 
thosd  qii.ililving  as  essential  use. 


to  constitute  a  substantial  use,  freeing 
excess  capacity  for  non-ITFS  use.  Most 
of  those  recommend  doubling  the 
current  requirement  to  at  least  30  hours 
per  week.  Complete  elimination  of  the 
requirement  received  virtually  no 
support. 

85.  Other  approaches  are  also 
suggested.  One  idea  is  to  stretch  the 
bracket  from  7:00  a.m.  to  11:00  and  over 
w  cckends.  in  order  to  include  more 
inforir.al  educational  programming.  One 
party  suggests  that  the  time  frame  for 
colleg*;ft  should  extend  even  later  at 
night,  presumably  because  college 
students  study  later  at  night.  A  few 
others  push  for  a  standard  based  on 
ratios;  i.e.,  for  every  hour  of  commercial 
programming  offered  by  the  lessee,  the 
lessor  \vould  have  to  transmit  a  given 
a.mount  of  nT"S  programming.  This,  they 
contend,  would  give  applicants  more 
bargaining  pov.  er  in  dealing  with 
prospective  lessees,  provide  needed 
flexibility  in  scheduling,  and,  mcst 
importantly,  prom.ote  the  expansion  of 
ITFS  programming  in  direct  proportion 
to  the  expansion  of  commercial 
prcgramming.  The  University  of 
Maryland  advocates  a  unique  proposal, 
which  would  require  either  three  hours 
per  channel  per  day  or  a  phased-in 
minimum  of  50%  of  the  licensee's 
"normal  weekly  hours  of  business," 
whichever  is  greater.  They  propose  that 
this  would  allow  new  operators  to  start 
small  but  still  require  them  to  grow, 
depending  on  their  academic  demand. 

86.  Most  commentors  insist  that  any 
standards  should  be  applied  on  a  per- 
channel  basis  to  prevent  "channel 
loading" — the  practice  of  concentrating 
all  of  the  required  l:o-,jrs  of  ITFS 
programming  into  one  of  the  multiple 
channels  opera tttl,  to  free  others  for  full- 
time,  non-ITFS  use.  The  few 
commentors  seeking  a  per-system 
standard  cite  the  need  for  flexibility  in 
scheduling.  The  MDS  Industry 
Association  explains  that  MDS  support 
of  ITFS  depends  critically  on  the 
licensees'  freedom  to  devote  an  entire 
channel  to  compete  with  24-hour  video 
entertainment  services. 

87.  A  majority  would  also  apply  to  the 
standard  on  a  per-day  basis,  instead  of 
the  existing  per-week  basis,  to  protect 
against  the  loading  of  ITFS  programming 
into  one  cr  two  days  and  the 
concomitant  threat  that  commercial 
interests  may  dominate  the  licensees' 
scheduling  decisions.  The  few  parties 
seeking  to  retain  the  per-week  standard 
repeat  the  perceived  need  for  scheduling 
flexibility. 

88.  Few  parties  considered  whether 
any  portion  of  the  substantial  use 
minimum  should  consist  of  formal 
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education.  The  National  Association  of 
State  Universities  and  Land  Grant 
Colleges  contend  that  20  percent  of  the 
substantial  use  programming  should  be 
formal,  and  Iowa  State  University  of 
Science  and  Technology  calls  for  a  20  to 
25  percent  minimum,  implying  that 
leasing  applicants  may  be  less 
motivated  than  others  to  ser\e  formal 
education  needs. 

89.  The  majority  of  commentors  favor 
some  mechanism  that  would  afford 
licensees  the  room  to  increase  hours  of 
ITFS  programming  over  time.  Many  add 
that  any  right  of  recapture  should  be 
"qualified"  so  that  the  MDS  operator 
could  receive  "reasonable 
compensation"  for  any  hours  it  must 
return  to  the  licensee.  The  Network  for 
Instructional  Television  considers  the 
recapture  provision  "unnecessary"  as 
long  as  the  Commission  would  reserve 
part.of  the  systems  total  capacity  for 
ITFS  purposes. 

Discussion 

90.  A  minimum  "substantial  use"  for 
ITFS  service  will  be  required  on  each 
ITFS  channel  before  it  can  be  used  for 
n'on-lTFS  purposes,  whether  by  the 
licensee  or  a  lessee.  Such  a  requirement 
is  an  elementary  necessity  to  guarantee 
the  intended  use  of  ITFS  channels  in  the 
face  of  the  revenue-generating  uses 
which  will  also  be  permitted.  Also,  non- 
ITFS  use  is  typically  omnidirectional 
and  at  maximum  allowable  power, 
which  generates  the  maximum  impact 
on  the  availability  of  ITFS  facilities  to 
others. 

91.  A  fundamental  element  of  this 
service  requirement  will  be  an 
allowance  for  some  of  the  required  ITFS 
airtime  which  cannot  be  put  into 
immediate  service  due  to  a  licensee's 
limited  resources  or  demand  to  be 
■preserved"  for  use  at  a  later  time.  This 
p.'eservation  can  be  accomplished  either 
by  a  strict  reservation  of  airtime  for 
HTS  use  only  or  by  the  retention  of 
power  by  the  licensee  to  readily 
recapture,  without  detriment,  sufficient 
airtime  to  fulfill  the  requirement.  This 
preservation  element  will  enable  and 
encourage  the  emergence  of  new 
entrants  that  might  not  be  able  to  start 
with  a  full  schedule  of  ITFS  services.  It 
thus  prevents  a  responsible  and  realistic 
"substantial  use"  requirement  from 
freezing  out  smaller  or  less  developed 
licensees,  while  advancing  responsible 
use  of  the  spectium  for  ITFS  purposes. 
This  allowance  combines  the  best 
features  of  both  a  strict  reservation  and 
a  simple  recapture  approach.  By 
;ipplying  only  to  a  specified  number  of 
hours,  it  provides  a  definite  framework 
for  a  prospective  lessee  to  evaluate 
airtime  availability  and  plan  its  r 


involvement  in  leasing  ITFS  channels. 
By  permitting  use  of  the  time  by  a 
lessee,  subject  to  recapture  conditions,  it 
prevents  the  unnecessary  waste  of 
valuable  airtime.  By  specifying  that 
recapture  of  this  time  must  be  readily 
available  and  without  detriment  to  the 
licensee,  it  avoid  any  obstacle  or 
disincentive  for  licensee  use  for 
expanded  FIT'S  service. 

92.  The  ratio  scheme  proposed  would 
likely  prove  counter-productive.  If  the 
amount  of  commercial  programming  is 
limited  by  the  amount  of  ITFS  service 
offered  on  a  system,  a  lessee  (or 
licensee)  may  be  encouraged  to  fund 
more  ITFS  programming,  as  suggested. 
But  more  likely,  a  new  ITFS  operator 
may  not  have  produced  enough 
programming,  or  may  not  have  enough 
demand  for  the  programming,  to  air 
many  ITFS  hours  in  the  first  few  years. 
Without  such  ITFS  service  to  offer,  it 
would  be  hard  to  attract  an  MDS 
partner  willing  to  operate  only  a  few 
hours.  Further,  leasing  only  a  few  hours, 
even  if  accomplished,  would  not 
generate  much  leasing  revenue. 
Meanwhile,  the  unleasable  hours  would 
remain  unused  for  any  purpose.  An 
equally  undesirable  result  would  be  the 
inclusion  of  ITFS  programming  for  the 
mere  purpose  of  increasing  commercial 
use  and  without  regard  to  its 
"educational"  function.  These  are 
clearly  not  desirable  results,  and  the 
possible  benefits  to  be  derived  from  this 
approach  are  not  sufficiently  compelling 
to  recommend  it. 

93.  The  typical  public  school, 
according  to  the  comments,  is  open  from 
8:00  a.m.  to  4:00  p.m..  Monday  through 
Friday,  or  8  hours  per  day.  Commentors 
did  not  respond  to  the  request  for  data 
of  actual  use  prior  to  Report  and  Order 
(80-112).  supra,  but  several  assert  that 
ITFS  licensees  typically  offer 
programming  throughout  the  eight  hour 
school  day.  A  study  submitted  by  the 
Corporation  for  Public  Broadcasting  *' 
indicates  that  school  districts  using  ITFS 
typically  deliver  8  hours  of  formal 
educational  programming  per  weekday 
per  channel  (40  hours  per  week),  while 
colleges  and  universities  air  formal 
programming  anywhere  from  12  to  16 
hours  per  weekday  per  channel  (60-80 
hours  per  week).  A  survey  of 
applications  by  new  applicants 
currently  on  file  reveals  an  expectable 
variation  in  the  proposals  by  all 
categories  of  applicants.  The  average 
number  of  proposed  ITFS  hours  is  53  per 
channel,  per  week  and  the  median 
proposal  is  50  hours  per  channel,  per 


week.  The  two  categories  of  applicant 
with  the  lowest  average,  licensees  of 
noncommercial  educational  television 
stations  and  archdioceses,  propose  41 
and  49  hours,  respectively;  all  other 
categories  average  over  55  hours.  Well 
over  half  of  the  proposals  are  in  the 
range  of  40-60  hours  per  channel  per 
week,  with  several  proposals  over  90 
hours.  Only  a  few  of  the  surveyed 
applicants  propose  fewer  than  35  hours 
per  channel  per  week.  Notably,  virtually 
all  of  the  surveyed  applicants  will  attain 
their  service  levels  without  the  benefit 
of  revenue  generated  by  non-ITFS  use. 

94.  These  proposals  provide  some 
guidance  on  appropriate  and  reasonable 
minimum  use  levels  for  effective  ITFS 
operations.  In  fact,  an  operator 
generating  revenue  with  non-ITFS  use 
(or  receiving  free  system  equipment) 
might  be  expected  to  produce  a  fuller 
schedule.  However,  one  of  the  most 
important  purposes  of  this  proceeding 
and  rules  development  has  been  and 
continues  to  be  the  initiation  of  new 
service  by  qualifying  parties  whose 
needs  and/or  abilities  may  not  be 
represented  by  systems  and  operations 
in  use  and  on  file.  Such  applicants  can 
be  expected  to  use  or  lease  excess 
capacity  for  non-ITFS  uses  to  generate 
funds  to  initiate  ITFS  systems.  They 
may  well  not  be  able  to  produce  many 
hours  of  programming  per  day,  and  may 
need  to  use  or  lease  more  non-ITFS 
hours  in  order  to  raise  sufficient  funding 
for  their  programs.  Accordingly,  a 
substantial  use  standard  will  be  set  at  a 
level  somewhat  lower  than  those 
proposed  by  commentors  and  adopted 
by  almost  all  current  applicants.  It  will 
include  a  preservation  provision  (see 
para.  91,  supra],  so  that  if  expansion 
ability  is  maintained  to  a  certain  level 
by  reservation  or  ready  recapture  of 
airtime,  service  can  be  initiated  at  an 
even  lower  level  of  operation.  No 
compelling  reason  has  been  advanced  to 
permit  extreme  day-loading  or  channel- 
loading.**  but  some  fiexibility  is 
appropriate  to  recognize  the  day-to-day 
variety  in  the  functioning  of  educational 
institutions. 

95.  On  each  channel,  licensees  will  be 
required  to  provide  at  least  three  hours 
of  ITFS  programming  per  weekday 
(Monday-Friday),  with  an  additional 
five  hours  per  week  distributed  during 
the  week  at  the  licensee's  discretion,  for 
a  total  of  twenty  hours  per  week, 
excluding  holidays  and  vacations, 
minimum  current  use  on  each  channel. 


*'  C.C.  Amall'i  Instnictional  Television  Fixed 
Sfnicfs:  an  .Analysis  of  ITFS  Operations  (CPB: 


♦'  Current  leases  tiave  no  provision  for  a  24-hour 
channel,  in  contradiction  of  MDS  Industry 
Association's  assertion  that  such  a  channel  is 
necessary  for  successful  MDS  operation. 
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This  reprpsenis  an  increase  of  only  five 
hours  per  week  over  the  existing 
standard.  While  opening  the  dcor  to 
new  applications  in  this  way,  the 
intended  use  of  the  spectrum  will  be 
preserved  by  requiring  that  a  minimum 
of  forty  hours  per  week,  excluding 
holidays  and  vacations,  must  be 
dedicated  for  ITFS  programming  en  each 
ch.^nnel,  so  that  if  only  twenty  to  thirty- 
nine  hours  can  be  currently 
programmed,  additional  hours  will  be 
reserved  or  subject  to  ready  recapture. 
The  dedication  must  include  at  least  six 
hours  per  weekday,  with  the  remaining 
ten  hours  distributed  al  the  licensee's 
discretion.^''  Any  hii;rs  specified  for 
ITFS  use  must,  of  course,  be  appropriate 
to  the  receive  site.  If  the  only  qualifying 
receive  site  or  sites  Is  in  operation  fewer 
hours  than  would  satisfy  the  substantial 
use  standard,  a  waiver  can  be 
reques'?.d.  Mundiy-Friday  use  must 
continue  to  occur  between  h:()0  a.m.  and 
10;00  p.m.  ITFS  programming  between 
8:00  a.m.  L'nd  10:00  pim.  on  Saturday  will 
be  added  to  programming  qualified  to 
meet  this  r-jquirement.**  These 
requirements  do  not  eliminate  the  need 
for  licensees  to  maintain  some  recapture 
power  over  other  tim::s  to  adjust  to  their 
programming  needs.  This  issue  is  further 
addressed  in  para.  104,  infra. 

96.  It  is  not  necessary  to  build  a 
formal  education  requirement  into  the 
substantial  use  standard.  The  essential 
use  rule  already  requires  ail  licensees, 
including  lessors,  to  deliver  at  least 
some  formal  education  on  each  channel. 
This  will  necessitate  the  installation  of 
receive  equipment  or  appropriate 
administration,  so  that  essential  uses 
v,;!l  not  suffer  from  extrinsic 
cor.sideralion.s  relaltd  to  delivery  costs. 
Beyond  that,  licensees  must  be  permitted 
to  use  their  discretion  in  responding  to 
individual  needs.  Therefore,  all  ITFS 
programming,  formal  and  inform.al,  will 
count  towards  the  substantial  use 
minimum. 

97.  These  requirertients  will  be  applied 
only  to  licenset'S,  current  and  future, 
that  use  their  "excess  capacity"  for  non- 
ITFS  purposes.  We  presume  that  the 
motives  of  applicants  not  leasing  excess 
capacity  for  commerical  purposes  ere 
purely  eJucational  and  that  the  demand 


*'  U  ik  notable  thai  con<plijnce  with  these 
stundurjg  is  further  eastd  by  the  e.\paiisiun  of  the 
definition  of  "permissible  -use"  projjramming  which 
will  meet  this  qiialificiitioli. 

**  Saturday  classes  and  sihedules  arc  common 
for  mdny  schixils  and  other  educational  facilities, 
especially  for  continuing  and  professional 
education.  Furthermore,  there  is  no  likelihood  that 
that  this  provision  will  be  used  to  load  prv'.gramming 
to  circumvent  intended  ITFS  use.  as  it  is  one  of  the 
more  desirable  periods  for  commercial 
prcgramming. 


is  sufficiently  great,  whether  in  amount 
or  in  nature,  to  justify  the  costs  of 
construction  and  operation.  These 
applicants  will  provide  as  many  hours 
as  possible  of  both  formal  and  informal 
ITFS  programming.  Therefore,  there  is 
no  reason  to  dictate  how  many  hours  of 
programming  they  must  provide. 
Prospective  licensees  which  cannot 
meet  the  established  standards  but  wish 
to  lease  should  consider  the  feasibility 
of  merging  or  sharing  facilities  with 
others  whose  needs  are  similarly  slight, 
as  proposed  by  several  commenfors. 

Licensee  Control 

98.  When  it  permitted  ITFS  licensees 
to  use  their  excess  channel  cdfjacily  for 
non-ITP"S  purposes  either  by  themselves 
or  by  leasing  to  other  parties,  the 
Commission  predicted  that  licensees 
would  limit  their  excess  capacity  in 
order  to  protect  their  own  growth 
requiiemen'.s.  and  therefoie  no 
regulations  that  would  restrict  the  lease 
negotiations  were  established.  Report 
and  Order  (80-112),  supra  at  12."i2.  The 
Commission  subsequently  noted  that  the 
lease  agreements  contained  in  numerous 
pending  applications  filed  in  response  to 
that  provision  would  place  many  of  the 
licensees'  responsibilities  in  the  hands 
of  their  proposed  MDS  lessees.  Further 
^'o!:ce  (83-523),  supra  at  para.  22. 
Specifically,  the  agieements  would 
allow  the  MDS  party  to  finance,  design, 
construct,  operate  and  own  the  physical 
plant,  as  well  as  lease  large  portions  of 
airtime  on  the  system.  The  Commission 
acknowledged  that  leasing  inherently 
involves  some  sharing  of  licensee 
control  and  that  ceding  certain  powers 
to  the  MDS  lessee,  such  as  the 
responsibility  for  construction,  could 
serve  the  best  interests  of  both  parties 
because  of  the  greater  technical 
expertise  which  MDS  operators 
generally  have.  Id.  at  para.  23.  While 
comments  were  invited  on  how  the 
powers  of  licen.see  control  shotjld  be 
allocated  among  the  leasing  parties,  the 
Commission  indicated  an  inclination  to 
impose  minimal  restrictions  on  the 
construction,  operation,  and  ownership 
of  facilities,  so  that  the  negotiating 
parties  would  be  free  to  arrive  at  terms 
on  their  own  best  judgment. 

99.  Many  commentors  argue  that  an 
ITFS  licensee  should  maintain  absolute 
control  over  the  construction,  operation 
and  ownership  of  its  station.  Acco.'^ding 
to  some,  absolute  control  means  the 
licensee  must  construct,  operate  and 
retain  title  to  the  facilities.  Otherwise, 
they  fear,  the  nTS  spectrum  would  soon 
be  threatened  by  a  "de  facto 
reallocation  "  to  MDS  use.  According  to 
others,  absolute  control  would  not 


prohibit  the  delegation  of  tasks  as  long 
as  the  licensee  directs  and  supervises 
the  work  to  insure  that  the  changing 
needs  of  the  educational  community  will 
be  met.  Still  others  contend  that 
absolute  control  over  construction 
merely  means  the  licensee  must  reserve 
a  right  of  approval  for  any  construction 
work  performed  by  the  lessee. 

100.  A  greater  number  of  parties, 
however,  see  no  need  for  new  rules 
governing  control.  Some  explain  that  the 
rapid  changes  brought  on  by  leasing 
make  it  impossible  or  inappropiate  to 
formulate  standards  just  yet,  as  leasing 
is  still  experimental.  Others  further 
assert  that  if  the  Commission  would 
adopt  strict  eligibility  rules,  it  could 
leave  the  area  of  licensee  control 
unregulated,  because  leasing  would  then 
be  performed  only  by  responsible 
licensees.  These  parties  regard  leasing 
as  a  "cooperative  relationship"  in  wliich 
the  tasks  of  construction,  bp3ration  and 
ownership  are  best  left  to  the 
commercial  operator  who  has  greater 
resources  and  technical  expertise.  They 
would  have  the  Commission  review  any 
licensee  control  and  real-party-in- 
intcrest  questions  on  an  ad  hoc  basis 
and  designate  issues  for  hearing  where 
necessary.  This  way,  each  applicant 
could  tailor  a  lease  to  its  own  unique 
needs  and  the  Commission  could 
address  any  control  problem  in  light  of 
the  "totality  of  the  circumstances."** 

101.  Specific  rules  regarding  leasing 
and  control  will  not  now  be  adopted.  As 
argued,  it  would  be  difficult  to  fashion 
standards  for  leasing  while  the  practice 
is  still  in  an  experimental  stage.  Only  a 
few  difiorent  examples  of  leases  are  in 
evidence  thus  far  as  only  a  few  MDS 
operators  have  entered  into  lease 
agreements.  Future  leasing  parties  may 
choose  very  different  approaches,  and 
future  innovation  should  not  be 
discouraged. 

102.  The  comments  confirm  that 
leasing  inherently  involves 
compromises.  In  exchange  for  bu-'lding 
an  ITFS  station  and  funding  its 
operations,  an  MDS  lessee  mus.  expect 
to  gain  access  to  a  certain  minimum  of 
airtime  to  make  its  investment  in  the 
ITFS  system  worthwhile.  This  trads-off 
was  recognized  in  Further  Notice  [83- 
523).  supra,  at  para.  23,  and  accepted 
when  non-ITFS  use  of  excess  capacity 
was  first  considered  and  permitted.  The 
ITFS  proposals  cater  to  a  wide  variety 


"Commentors  note  that  the  Commission 
gencrai'y  considers  the  totality  of  circu.-iistances  to 
ascertain  where  actual  control  of  a  station  resides, 
citing  Mutual  Radio  of  Chicago.  Inc..  55  RR  2d  1577. 
1583  (1964)  and  George  E.  Cameron,  fr.. 
Communications  (KROQJ.  91  FCC  2d  870;  52  RB  2d 
455  (1972). 
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of  community  needs,  and  the 
permissible  use  and  substantial  use 
rules  established  in  this  proceeding  will 
ensure  that  a  substantial  amount  of 
programming  is  devoted  to  ITFS 
purposes  on  every  channel  before  non- 
ITFS  use  occurs.  In  addition,  the 
eligibility  rules  and  comparative  criteria 
formulated  in  this  document  will 
promote  the  licensing  of  the  most 
responsible  educational  bodies. 

103.  Because  licensees  will  be 
required  to  maintain  sufficient 
programming  control  to  meet  their 
needs,  many  other  tasks  may  be 
performed  by  an  excess  capacity  lessee. 
As  the  commentors  stress  and  the 
Commission  has  recognized.  MDS 
lessees  commonly  have  more 
engineering  and  operations  expertise 
than  their  fTPS  counterparts.  Also,  as 
Microband  Corporation  of  America 
("Microband")  points  out.  they  can 
usually  accomplish  construction  and 
operation/maintenance  considerably 
more  economically,  at  only  marginal 
expense,  due  to  their  in-place  structure. 
Operation  of  facilities  by  lessees  is  not 
necessarily  inconsistent  with  the 
performance  of  an  ITFS  licensee's 
responsibilities,  and  no  actual  harm  has 
been  demonstrated  by  commentors. 
Broadcast  licensees  often  lease  facilities 
owned  by  other  parties  with  no 
significant  loss  of  control;  no  greater 
loss  of  control  need  occur  when  an  ITFS 
physical  plant  is  leased  from  an  MDS 
operator.  Furthermore,  as  Microband 
also  points  out.  there  are  tax  advantages 
in  ownership  that  accrue  to  an  MOS 
operator,  which  can  be  reflected  in  lease 
payments,  which  would  not  be  as 
advantageous  to  most  ITFS  licensees. 
These  considerations  all  presume  that 
licensees  will  continue  to  be  held 
ultimately  responsible  for  full 
complaince  with  all  Commission  rules, 
and  that  both  real-party-in-interest  and 
licensee  control  compliants  will  be 
reviewed  on  a  case-by-case  basis.  How 
ITFS  licensees  arrange  to  retain  their 
ultimate  responsibility  will  be  left  to 
their  best  judgment. 

104.  Any  review  of  excess  capacity 
leases  will  therefore  place  primary 
emphasis  on  the  licensees'  programming 
control.  Provisions  which  assign 
exclusive  rights  to  a  lessee  can  also  be 
scrutinized.  For  example,  a 
representative  contract  on  file  with  the 
Commission  between  a  proposed  MDS 
lessee  and  applicants  for  ITFS  facilities 
provides  that  the  lessee  may  select  the 
station's  transmitter  site  "in  its  sole 
discretion."  This  would  appear  to  be 
inconsistent  with  the  responsibility  of 
the  ITFS  licensee  to  ensure  the 
adequacy  of  its  service.  Overly 


restrictive  programming  arrangements 
which  would  effectively  prevent  the 
licensee  from  responding  to  changing 
needs  would  also  bear  scrutiny.*'  The 
rights  of  a  licensee  in  the  event  its  needs 
are  not  met.  and  specifically  its  rights  of 
transfer  or  assignment  and  its  rights  and 
obligations  upon  termination  of  the 
contract  can  also  bear  consideration. 
We  do  expect  that  where  such  clauses 
are  used,  the  applicant  will  submit  an 
accompanying  narrative  to  the 
Commission  explaining  why  the 
provision  is  necessary  and  consistent 
with  the  licensee's  fulfillment  of  its 
responsibilities.  We  will  review  such 
clauses  in  light  of  all  prevailing 
circumstances.  Also,  since  a  license  to 
operate  authorized  facilities  runs  for  a 
period  of  ten  years,  any  lease 
arrangements  involving  those  facilities 
cannot  exceed  that  period. 

105.  Applicants  for  new  stations  or  for 
modifications  in  existing  facilities  will 
continue  to  be  required  to  submit  copies 
of  lease  agreements  with  their 
applications.  Also  to  assure  compliance 
with  rules  and  policies  pertaining  to 
leasing  arrangements,  existing  operators 
who  begin  to  lease  out  excess  capacity 
on  authorized  facilities  will  also  be 
required  to  submit  copies  of  their  leases 
to  the  Commission.  At  this  stage  in  the 
development  of  ITFS,  this  material  is 
needed  to  monitor  the  new  policies 
adopted  herein.  As  experience  develops, 
these  requirements  may  no  longer  be 
necessary. 

106.  We  believe  this  method  of 
monitoring  ITFS  lease  agreements 
precludes  the  need  for  other  safeguards 
suggested  by  some  commentors.  In 
deciding  to  handle  licensee  control 
complaints  on  a  case-by-case  basis,  we 
need  not  require  all  leasing  parties  to 
hire  separate  legal  counsel,  to  disclose 
their  financial  ties  or  to  limit  the  lease 
term  to  only  a  few  years,  as  suggested 
by  some  commentors.  Prohibiting  an 
MDS  operator  from  simultaneously 
contributing  capital  and  leasing  air  time 
on  the  system,  as  suggested  by  one 
commentor,  would  frustrate  the  purpose 
of  excess  capacity  leasing. 

Technical  Standards 

107.  Further  Notice  (83-523).  supra, 
proposed  to  amend  the  Rules  with 
regard  to  the  technical  requirements 
applicable  to  ITFS.  In  order  to  maximize 


compatibility  and  interoperability 
between  ITFS  and  MDS.  the 
Commission  proposed  ITFS  technical 
standards  that  were  very  similar  to  the 
provisions  adopted  for  MDS  in  the  First 
Report  and  Order  in  General  Docket  SO- 
US. 98  FCC  2d  68  (1984)  (hereinafter 
"Technical  Standards  Order"].  Further 
Notice  (83-523)  proposed  rules  for  ITFS 
which  would  govern  matters  relating  to 
interference.  The  proposed  rules 
addressed  cochannel  and  adjacent 
channel  interference  standards,  a 
standard  receiving  antenna,  and  a 
protected  service  area.  The  Commission 
also  proposed  to  examine  ITFS  matters 
which,  because  of  the  nature  of  the 
service,  may  require  different  technical 
standards  from  those  applied  to  MDS. 
Seventeen  entities  submitted  comments 
and  reply  comments  in  response  to  the 
technical  standards  proposed. 

108.  Historically.  ITFS  has 
successfully  relied  upon  informal 
coordination  between  operators  to 
anticipate  and  resolve  interference 
problems.  However,  a  large  number  of 
new  proposals  and  formal  petitions 
alleging  interference  have  been 
received;  therefore  the  informal 
coordination  procedure  has  recently 
become  less  successful.  The 
Commission  strongly  supports 
continuation  of  such  coordination 
procedures  among  the  ITFS  community 
to  resolve  potential  interference 
problems.  Such  effort  would  reduce  the 
burden  on  the  Commission's  staff  and 
would  promote  more  efficient  utilization 
of  the  spectrum. 

109.  The  rules  adopted  below  are  not 
meant  to  replace  the  coordination 
process,  but  rather  to  provide  a  means 
of  adjudication  in  situations  where 
informal  coordination  attempts  have 
failed.  Since  the  ITFS  technical 
standards  proposed  in  Further  Notice 
(83-523)  have  already  been  addressed  in 
great  detail  in  the  Technical  Standards 
Order,  we  will  address  the  rules  with 
some  modifications  that  we  are  adopting 
as  they  apply  to  ITFS." 


**  The  preservation  provigion  of  the  subslanlial 
use  requirement,  para.  95.  $uprti.  is  the  primary 
means  of  providing  the  capacity  to  meet  expanding 
needs.  While  this  bedrock  protection  of  40  core 
hours  of  airtime  may  permit  the  acceptance  of 
stricter  rescheduling  provisions,  more  protective  of 
the  lessee,  ttian  could  otherwise  t>e  tolerated  during 
remaining  hours,  an  ITFS  licensee  cannot  surrender 
all  future  rights  to  adjust  to  changing  needs. 


"It  should  l>e  noted  that  the  proposed  rules  did 
not  contemplate  changing  the  technical  standards 
applicable  to  Private  Operational-Fixed  Microwave 
Radio  Service  (OFS|  stations  licensed  on  the  three 
2.5  CMz  channels  allocated  for  private  use. 
However,  the  Part  94  rules  governing  the  operation 
of  OFS  stations  currently  incorporate  by  reference 
some  of  the  technical  standards  contained  in  Part 
74.  We  are  taking  the  opportunity  in  this  Second 
Report  and  Order  to  incorporate  in  Part  94  all  of  the 
rule  provisions  applicable  of  OFS  stations  licensed 
at  2.5  CMz.  In  so  doing,  we  are  merely  extracting 
applicable  technical  standards  currently  contained 
in  Part  74  and  inserting  these  standards  into  Part  94. 
No  new  rules  are  being  adopted  relative  to  OFS 
stations.  The  ministerial  change  does  not  affect  the 
substance  or  scope  of  the  rules  and  is  authorized, 

Continued 
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Cochannel  Interference 

110.  The  MDS  rules,  as  adopted  in  the 
Technical  Standards  Order,  specified  a 
45  dB  cochdnnel  protection  ratio  [i.e., 
the  difference  between  the  desired 
signal  and  the  undesired  signal  must  be 
45  dB  at  the  receiver  antenna  terminals) 
for  stations  operating  in  the  same 
geographical  area.  The  45  dB  ratio  was 
established  on  the  basis  of  extensive 
tests  conducted  by  the  Television 
Allocation  Study  Organization  (TASO), 
in  which  actual  television  pictures, 
subjected  to  various  levels  of 
interference,  were  compared  by  a  panel 
of  viewers.  Further  Notice  (83-523), 
supra,  proposed  that  45  dB  be  utilized  as 
the  standard  protection  ratio  for  ITFS. 

111.  The  comments  and  reply 
comments  received  were 
overwhelmingly  in  favor  of  establishing 
45  dB  as  the  cochannel  protection 
standard.  Most  commentors  agree  that 
45  dB  represents  a  reasonable 
compromise  between  available  signal 
quality  and  possible  preclusionary 
effects.  Some  commentors,  however, 
believe  that  the  45  dB  ratio,  while 
adequate  for  entertainment 
programming,  may  be  insufficient  for 
detailed  course  work  [e.g.,  schematic 
diagrams,  mathematical  formulas,  etc.). 
"Cochannel  protection  ratios  up  to  55 
dB  are  offered  as  being  necessary  to 
protect  snch  ITFS  programming. 

12.  The  level  of  cochannel  interference 
that  viewers  will  find  unacceptable  is 
dependent  upon  the  nature  of  the 
material  being  transmitted.  As 
mentioned  in  the  MDS  Technical 
Standards  Order,  TASO  results  revealed 
that  scenes  with  more  detail  are  most 
likely  to  be  perceived  as  having 
unacceptable  levels  of  interference  than 
are  scenes  with  less  detail.  However, 
there  is  no  conclusive  evidence  on 
record  to  justify  selection  of  any 
protection  ratio  greater  than  45  dB. 
Further,  no  data  has  been  submitted  to 
adequately  document  that  45  dB  is 
insufficient  for  the  transmission  of  very 
detailed  material.  For  these  reasons,  45 
dB  will  be  adopted  as  the  general 
cochannel  protection  ratio  for  ITFS. 
Should  isolated  situations  occur  where 
the  45  dB  cochannel  protection  ratio  is 
not  sufficient,  and  all  informal 
coordination  attempts  between  the 
involved  parties  fail,  the  Commission 
will  consider  more  stringent  protection 
ratios  on  a  case-by-case  basis,  provided 
that  detailed  confirming  data  is 


without  notice  and  comment  rulemaking,  pui^uant 
(o  Rection  553(b)|3)|A)  of  the  Administrative 
Procedure  Act.  5  U.S.C.  563{b)(.3)(A).  These  rule 
changes  are  included  in  Appendix  B. 

"See  comment  of  University  of  Maryland,  page 
92,  and  George  Mason  University  at  page  125. 


submitted.  Such  a  confirmation  showing 
would  consist  of  test  data  similar  to  that 
provided  in  the  original  TASO  report. 
The  applicant  or  licensee  must  clearly 
demonstrate  that  the  45  dB  ratio  is  not 
sufficient  protection  for  the  service 
being  proposed  or  provided.  It  must  be 
emphasized  that  licensees  and 
applicants  are  expected  to  cooperate 
fully  in  attempting  to  resolve  problems 
of  this  nature  before  bringing  the  matter 
to  the  attention  of  the  Commission. 

The  Standard  Antenna 

113.  In  the  Technical  Standards 
Order,  a  standard  (reference)  antenna 
was  specified  for  the  purpose  of 
interference  calculation.  The  reference 
antenna  adopted  had  characteristics 
generally  associated  with  those  of  a  2- 
foof  parabolic  reflector  antenna.  Further 
Notice  (83-523)  proposed  to  utilize  the 
same  standards  for  interference  and 
other  calculations  in  ITFS. 

114.  This  proposal  received  mixed 
support  from  commentors.  Those  in 
opposition  allege  that  the  proposed  2- 
foot  parabolic  reflector  is  not  a 
representative  model  of  antennas 
utilized  in  ITFS.  The  vast  majority  of 
ITFS  receive  sites,  they  argue,  use 
antennas  of  far  better  quality  than  the 
proposed  model  and  an  allocation 
system  utilizing  the  reference  antenna 
exclusively  would  stifle  ITFS  expansion 
by  overprotecting  most  receive  sites. 
The  University  of  Maryland  points  out 
that  parabolic  reflectors  of  less  than  4 
feet  were  seldom  used  in  their 
installations  and  that  more  often  6,  8 
and  even  10-foot  antennas  were  utilized. 
Several  commentors  express,  in  effect, 
that  they  support  the  reference  antenna 
provided  that  alternate  engineering 
showings  are  permitted  utilizing  the 
actual  antenna  characteristics  when 
necessary  to  demonstrate  the  absence  of 
interference. 

115.  The  proposed  standard  antenna 
would  indicate  the  worst  case  study. 
However,  the  primary  reason  for 
proposing  the  2-foot  standard  antenna 
was  to  enable  the  Commission  staff  to 
expedite  technical  processing  of  ITFS 
applications  by  easing  the 
administrative  burden  caused  by 
examining  individual  receive  site 
antennas.  We  believe  that  the  reference 
antennas  selected  is  a  reasonable  choice 
for  this  purpose.  It  should  be 
remembered  that  this  antenna  is 
selected  as  a  reference  and  not  a 
requirement.  Therefore,  the  rules  will  be 
amended  to  include  the  standard 
antenna  adopted  in  this  Order.  The 
Commission  shares  the  concerns  of 
many  commentors,  however,  that  in 
many  cases,  overprotection  of  existing 
ITFS  stations  would  preclude  future 


expansion  if  the  2-foot  standard  antenna 
were  used  exclusively.  There  is  merit  in 
the  suggestion  that,  while  adopting  the 
characteristics  of  the  proposed  antenna, 
an  alternative  showing  of 
noninterference  based  upon  the 
characteristics  of  the  actual  antenna  in 
use  at  the  receive  site  under 
'consideration  should  be  accepted. 
Therefore,  an  alternate  engineering 
showing  will  be  accepted  provided  that 
it  includes  such  technical  details  as  the 
make  of  the  receive  antenna,  type  and 
gain,  model  number,  and  the  co-polar 
and  cross-polar  gain  patterns  used  in  the 
interferenced  calculations.  It  is 
emphasized  that  the  burdent  of 
establishing  noninterference  lies  with 
the  apphcant  and  absent  the  necessary 
technical  information,  the  Commission 
staff  will  utilize  the  reference  antenna 
for  its  engineering  determinations.  This 
compromise  will  ensure  the  protection 
of  ITFS  receive  sites  without  risking  the 
preclusive  effects  resulting  from 
overprotection.  Further,  the 
Commissison's  resources  will  be  more 
efficiently  utilized  since  the  time 
consuming  task  of  receive  site  analysis, 
when  necessary,  will  be  performed  by 
the  applicant,  the  party  seeking  the 
benefit  to  be  derived  from  this  analysis. 

Analysis  of  Potential  Interference 

116.  Further  Notice  (83-523)  proposed 
to  adopt  requirements  in  ITFS  for  an 
interference  analysis  similar  to  those 
adopted  for  MDS  in  the  Technical 
Standards  Order.  It  recommended  that 
each  application  include  an  engineering 
study  of  all  transmitters  located  within  a 
50-mile  radius  of  its  proposed 
transmitter  site.  This  recommendation 
has  the  strong  support  of  most 
commentors.  Some  commentors  suggest 
that  the  study  should  be  increased  to  65 
miles.  The  Archdiocese  of  Detroit, 
Macomb  Intermediate  School  District 
and  the  Oakland  Schools  expressed 
their  desire  for  the  study  to  also  include 
an  electrical  height  analysis. 

117.  ITFS  processing  experience 
confirms  that  50  miles  is  a  reasonably 
conservative  distance  for  the  vast 
majority  of  antenna  heights  utilized  in 
the  application  of  ITFS.  Therefore,  the 
50-mile  radius  requirement  will  be 
adopted  and  the  rules  will  be  amended 
to  require  applications  for  new  and 
major  changes  to  include  an  analysis  of 
the  potential  interference.  In  addition, 
any  petitions  to  deny  alleging 
interference,  must,  in  like  manner, 
include  such  an  analysis,  or  the  petition 
will  be  dismissed.  Therefore,  each 
application  must  include  an  exhibit  of 
the  potential  for  harmful  interference  to 
all  existing  and  previously  proposed 
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cochannel  and  adjacent  channel 
operations  located  within  5()  miles  of  the 
applicants  proposed  transmitter 
location.  Because  interference  is  likely 
to  occur  at  greater  distances,  when  verj' 
tall  transmitting  lowers  are  utilizrd. 
each  application  must  also  include  an 
analysis  of  the  potential  for  harmful 
interference  with  any  authorized  or 
previously  proposed  cgchannel  station 
to  which  the  proposal  has  an 
unobstructed  electrical  path  to  any 
existing  or  previously  proposed  n'ceive 
site.  The  practice  of  ser\ing  such 
engineering  studies  on  all  licensees, 
permittees,  and  applicants  of  pertinent 
stations  considered  in  such  exhibits  is 
encouraged.  This  practice  would  involve 
very  little  additional  effort  on  the  part  ot 
the  applicants  since  these  stations  are 
part  of  the  required  engineering 
analysis,  and  would  encourage  more 
active  communication  and  coordination 
among  the  ITFS  community.  This 
procedure  may  increase  the  likelihood  of 
resolving  disputes  through  informal 
coordination,  which  would  expedite  lh»! 
processing  lime  of  such  applications 
filed  w  ith  the  Commission. 

Equivalent  Isotropically  Radiattii 
Po-.ver/ElRFf 

■J18.  Further  S'otice  (fiJ-5231  recjuestcd 
comments  on  amending  the  rules  to 
specify  the  power  in  lerms  of  the  limited 
KIRP  rather  than  transmitter  power 
output.  II  also  proposed  to  limit  the 
radiated  power  of  a  station  using  an 
oniniiHreclional  antenna  to  a  maximum 
of  33  dBW  (2000  Watts)  EIRP.  This  is 
equivalent  to  a  100  Watt  (20  dBW) 
transmitter  operating  into  an  antenna 
with  13  dB  gain,  assuming  no  Ime  losses. 
Further,  a  formula  was  proposed  to 
calculate  maximum  EIRP  limitations  in 
cases  where  directional  transmitting 
.intenn^s  are  utilized. 

119.  The  comments  received  on  this 
issue  were  inconclusive.  Some 
commentors  opposed  the  maximum 
EIRP  proposal,  contending  that  mS 
should  continue  with  the  practice  of 
utilizing  no  more  power  than  necessary 
to  reach  specified  receive  sites,  thus 
minimizing  preclusionary  and  harmful 
interference  effects.  Of  those  in  general 
agreement  with  the  proposed  power 
increase  concept,  the  majority  favors  a 
cautious  case-by-case  approach  as 
opposed  to  a  unilateral  across-the-board 
power  increase.  Microband,  for 
example,  favors  provisions  for 
increasing  EIRP  but  is  concerned  about 
potential  interferenge.  Similarly, 
comments  form  the  Archdiocese  of 
Oetroit  and  Macomb  Intermediate 
S<:hool  District,  and  the  Oakland 
Schools  express  general  approval  of  the 
pniposal  a>  a  reasonable  maximum,  but 


express  concern  that  is  may  promote  the 
use  of  higher  power  than  necessary  to 
perform  the  general  application  of  ITFS. 
They  suggest  that  applicants  for  power 
increase  be  required  to  submit  a 
demonstration  of  need.  The  majority  of 
the  commenting  parties  seem  to  agree 
that,  if  power  increases  are  allowed, 
such  applications  must  include  an 
engineering  analysis  of  potential 
interference. 

120.  Based  upon  the  comments 
received  on  this  issue,  no  substantial 
need  is  established  at  this  time  to 
amend  the  rules  to  permit  an  overall  33 
dBW  EIRP  increase  for  ITF'S.  Generally. 
the  present  10-walt  transmitter  power 
output  appears  sufficient  for  the 
majority  of  ITFS  licensees.  Provisions 
for  obtaining  higher  operating  power  are 
specified  in  S  74.935|b)  of  the  Rules.  47 
CVR  74  935(b).  Accordingly,  this  shall 
continue  as  the  standard.  In  addition,  all 
proposals  for  transmitter  power  output 
greater  than  10  watts  will  be  required  to 
include  an  engineering  analysis  of 
potential  interference  to  pertinent 
existing  and  pending  receive  sites  in 
accordance  with  the  established 
protection  ratios  adopted  in  this  Order 
Finally,  each  application  must  include 
documentation  justifying  why  the 
additional  power  is  necessary. 

Pro'it^ctfd Service  Area 

121.  The  provisions  for  the  protected 
service  area  of  MDS  stations  were 
established  in  the  Technical  Standards 
Order.  The  Order  dePined  the  protected 
serv  ice  area  of  MDS  stations  employing 
either  an  omnidirectional  or  directional 
transmitting  antenna.  Accordingly,  a 
station  utilizing  an  omnidirectional 
transmitting  antenna  has  a  protected 
service  area  boundary  which  extends  a 
15-mile  radius  from  its  transmitter  site. 
For  a  station  utilizing  a  directional 
antenna,  however,  the  service  area 
boundary  would  approximate  the  shape 
of  the  radiated  pattern,  and  would 
encompass  a  total  area  of  710  square 
miles  or  less.  The  protected  contour  of 
such  station  could  be  calculated  ulihzing 
the  formula  also  provided  for  deriving 
distances  along  the  boundary  of  the 
service  area.  MDS  receive  points 
located  outside  of  the  described 
boundaries  are  not  protected  from 
harmful  interference. 

122.  Further  Sot  ice  (83-523)  proposed 
to  utilize  a  similar  service  area  concept 
for  ITFS  so  that  the  boundaries 
described  above  would  likewise  define 
the  ITFS  minimum  protected  service 
area:  i.e..  an  area  where  receive  sites 
should  not  experience  interference. 
Therefore,  additional  receive  sites 
within  this  area  would  be  protected 
w  ithout  the  need  for  an  application. 


after  an  initial  authorization. 
Recognizing  the  need  for  protection  to 
receive  sites  outside  of  this  boundary, 
the  Commission  proposed  to  protect 
such  sites  from  cochannel  and  adjacent 
channel  interference  provided  that  the 
power  flux  density  of  the  transmitted 
signal  is  above  -75.6  dBW/m*. 

123.  Of  the  technical  standards 
addressed  in  Further  Notice  (83-523), 
the  proposed  service  area  concept 
generated  the  most  opposition.  Members 
of  the  ITFS  community  argue  thai  ITFS 
and  MDS  are  different  services,  and  that 
the  service  area  concept  would  be  an 
inappropriate  application  of  an  MDS 
standard  to  ITFS.  Many  commentors 
contended  that  ITFS  facilities  frequently 
utilize  receive  sites  at  distances  much 
greater  than  15  miles  and  that  all  bfma 
fide  existing  receive  sites,  regardless  of 
distance  or  power  flux  densily  level 
must  be  protected.*"  Others  point  out 
that  many  MDS  operators,  in  order  to 
optimize  their  serxice.  must  locate  their 
transmitter  site  in  close  proximity  to  the 
greatest  population  density  to  reach  a 
massive  audience,  whereas  an  applicant 
for  ITFS  must  select  its  transmitter  site 
based  on  the  geographical  distribution 
of  receive  sites  to  be  served  within  its 
jurisdiction.  Therefore.  ITFS  facilities 
are  engineered  to  technical  standards 
designed  to  meet  the  requirements  of  its 
service  area.  Thus,  distant  receive  sites 
beyond  15  miles  must  often  be  served. 
By  limiting  the  service  area,  they 
m.aintain,  the  Commission  would  be 
penalizing  ITFS  licensees  for  utilizing 
good  engineering  practices.  loint 
commentors  represented  by  Crowell  and 
Monng  stale  that  a  15-mile  service 
boundary  would  be  inconsistent  with 
the  Commission's  stated  goal  of 
encouraging  the  expansion  of  ITFS,  and 
if  adopted  would  permanently  inhibit 
growth  of  the  serv  ice.  Microband  and 
Contemporary  Communications 
Corporation  content  that,  while  some 
ITFS  facilities  transmit  to  receive  sites 
at  distances  greater  than  15  miles,  many 
ITFS  stations'  receive  sites  are  clustered 
relatively  close  to  the  transmitter.  In 
these  situations,  they  contend,  the 
service  area  rule  would  protect  vast 
areas  that  were  not  actually  served  by 
ITFS,  thus  precluding  possible  spectrum 
reuse  in  nearby  communities. 

124.  Careful  consideration  has  been 
given  to  all  of  these  arguments.  In  light 
of  the  overwhelming  opposition  to  the 
service  area  proposal,  the  Commission 
has  reconsidered  its  position  on  this 
issue.  First,  we  are  convinced  that  all 
existing  receive  sites  that  have  been 


♦•  S«*.  eg.  Southern  California  ITFS  Advisory 
Committee. 
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properly  notified  with  the  Commission 
must  be  protected  from  harmful 
interference  regardless  of  the  power  flux 
density  incident  upon  the  receive  site. 
The  consistency  of  the  opposition  to  the 
proposal  has  convinced  us  that  to  do 
otherwise  would  be  an  abdication  of  our 
responsibilities  toward  ITFS  Ucensees. 
Since  we  decided  to  protect  all  receive 
sites,  regardless  of  distance,  the 
administrative  advantages  of  a 
mathematically  deHned  service  area  are 
largely  nullified.  We  will,  then,  continue 
to  protect  all  notified  receive  sites 
consistent  with  the  newly  adopted 
protection  ratios  specified  in  this  Order. 
Moreover,  we  will  continue  to  require 
applications  \p  be  filed  to  add  receive 
sites  in  order  to  be  entitled  to 
interference  protection.  Lastly,  we  are 
aware  of  the  possibility  of  individual 
licensees  specifying  additional  distant 
receive  sites  in  order  to  expand  their 
protected  area  artificially.  The 
Commission  proposes  to  handle  these 
situations  on  a  case-by-case  basis, 
requesting  justification  for  any  distant 
sites  that  appear  to  be  specified 
primarily  for  the  purpose  of  protection 
rights  or  precluding  additional  facilities 
in  nearby  communities. 

Adjacent  Channel  Interference 

125.  The  Multipoint  Distribution 
Service  adopted  0  dB  in  the  Technical 
Standards  Order  as  the  adjacent 
channel  protection  ratio  [i.e.,  the 
undesired  channel  signal  must  not  be 
stronger  than  the  desired  signal  at  the 
receiver  antenna  terminals]  for  stations 
operating  in  the  same  area.  Further,  the 
MDS  Order  requires  multichannel  MDS 
operators  to  demonstrate  that  their 
signal  will  be  at  least  10  dB  below  the 
adjacent  channel  ITFS  signal  at  the 
output  of  the  ITFS  receiving  antenna. 
This  10  dB  standard  applies  only  to 
those  ITFS  stations  that  were 
constructed  prior  to  May  26, 1983,  since 
the  older  ITFS  operations  were  not 
designed  to  operate  in  the  presence  of 
adjacent  channel  signals. 

126.  Further  Notice  (83-523)  proposed 
to  utilize  the  0  dB  protection  ratio  as  the 
adjacent  channel  interference  standard 
for  ITFS.  This  standard  was  proposed 
for  both  colocated  and  noncolocated 
transmitter  sites.  Applicants  applying 
for  first  adjacent  channel  facilities  were 
also  encouraged  to  colocate  or  be  within 
0.5  miles  of  other  adjacent  channel 
facilities  to  minimize  the  potential  of 
harmful  interference. 

127.  Commentors  overwhelmingly 
support  the  establishment  of  an  adjacent 
channel  protection  ratio  for  ITFS.  Some 
commentors  indicate  that  the 
Commission  should  also  adopt  the  10  dB 
standard  for  ITFS  facilities  constructed 


before  May  26, 1983."  After  having 
carefully  considered  this  matter,  we 
have  decided  to  adopt  the  10  dB 
protection  standard  for  ITFS  facilities 
constructed  before  May  26, 1983,  and  0 
dB  for  facilities  subsequently 
constructed.  This  is  consistent  with  the 
adjacent  channel  protection 
requirements  adopted  in  the  Technical 
Standards  Order  for  MDS  protection  of 
ITFS  facihties.^This  two-fold  standard 
provides  protection  for  older  ITFS 
facilities,  thus  insuring  continued 
service  from  equipment  which  may  not 
have  been  designed  to  operate  in  the 
presence  of  adjacent  channel  signals. 
Accordingly,  these  older  facilities  are 
afforded  additional  adjacent  channel 
protection  until  their  systems  are  either 
modified  or  upgraded  with  state-of-the- 
art  transmitting  facilities.  Provision  is 
also  made  for  the  capabilities  of  newer 
equipment  which  is  less  susceptible  to 
adjacent  channel  problems,  there  by 
allowing  more  efficient  spectrum 
utilization.  It  is  stressed  that  this  10  dB 
standard  applies  only  to  ITFS  stations 
that  were  constructed  prior  to  May  26, 
1983.  All  subsequently  constructed 
stations  will  only  be  entitled  to 
protection  to  the  0  dB  standard. 

128.  As  previously  mentioned.  Further 
Notice  (83-523)  encouraged  applicants 
applying  for  first  adjacent  channel 
facilities  to  colocate  or  be  within  0.5 
miles  of  other  adjacent  channel  facilities 
to  alleviate  adjacent  channel 
interference.  Location  of  facilities  to  this 
extent  minimizes,  provided  such  stations 
operate  with  identical  transmitting 
facilities  and  cross  polarize  the 
transmission  antennas,  the  potential  for 
adjacent  channel  interference.  This  is 
because  the  desired  and  undesired 
signals  are  approximately  the  same  at 
all  receive  locations.  Several  parties 
commented  on  this  issue.  Although  most 
agree  that  colocation  was  a  useful 
interference  reduction  technique,  there 
was  some  uncertainty  as  to  its 
apphcability  to  ITFS."  ITFS  operations,  in 
general,  serve  school  districts,  hospitals 
and  facilities  which  are  rarely  centrally 
located.  Most  commentors  believe  that 
only  in  rare  situations  would  two 
separate  educational  entities  find  a 
common  site  mutually  acceptable.  MDS 
operations,  in  contrast,  would  normally 
desire  to  operate  from  a  single  central 
location  to  serve  a  metropolitan  area  as 
efficiently  as  possible.  Therefore, 
although  we  are  encouraging  the  use  of 
colocation  for  ITFS,  we  realize  that  its 


*"See.  e.g..  Joint  Comments  Represented  by  Jules 
Cohen  or  Southern  Cahfornia  ITFS  Advisory 
Committee. 

"  See  First  Report  and  Order  (80-1131.  supra,  at 
para.  35. 


benefits  may  be  much  more  limited  in 
ITFS  than  in  MDS  due  to  the 
fundamental  differences  between  the 
two  services. 

129.  Comments  have  been  received 
regarding  out-of-band  emissions  and  its 
impact  upon  the  adjacent  channel 
protection  ratios  for  ITFS.  The  primary 
concern  is  that  the  present  out-of-band 
emission  standards  for  transmitters 
specified  in  §  74.936(b)  of  the  rules  are 
not  sufficient  to  preclude  adjacent 
channel  interference  between  a  new 
applicant  and  an  existing  station 
proposing  to  colocate  or  operate  in  the 
same  geographical  area.  We  are  aware 
of  the  concerns  raised  concerning  this 
issue,  but  do  not  believe  that  it  is 
necessary  to  redefine  the  transmission 
standards  at  this  time.  The  present 
regulations  are  clear  and  sufficient  in 
regards  to  adjacent  channel  interference 
which  may  result  due  to  out-of-band 
emissions  between  such  proposals. 

130.  Historically,  interference 
problems  attributable  to  adjacent 
channel  out-of-band  emissions  in  ITFS 
were  minor  due  to  the  general 
availability  of  channels.  Prior  to  Report 
and  Order  (80-112),  supra,  twenty-eight 
channels  were  assigned  to  ITFS.  The 
number  of  channels  were  sufficient  for 
any  particular  community  so  that 
adjacent  channel  ITFS  stations  were 
seldom  requested,  or  authorized,  within 
the  same  community  (with  the  exception 
of  studio  to  transmitter  linkage 
facilities).  However,  the  increased 
demand  for  ITFS  channels  has  resulted 
in  proposals  for  first  adjacent  channel 
facilities  in  the  same  community  as 
existing  stations  or  in  the  same 
geographical  area. 

131.  Section  74.936(b)  of  the  Rules.  47 
CFR  74.936(b],  specifies  the  required 
attenuation  for  transmitters  operating  at 
different  power  levels.  These  levels  of 
attenuation  are  sufficient,  provided 
adjacent  channel  stations  are  not 
authorized  within  the  same  geographical 
area.  However,  applicants  proposing  to 
operate  within  the  same  geographical 
area  as  existing  stations  on  adjacent 
channels  may  find  it  necessary  to  install 
filler  circuits  in  the  older  stations" 
transmitting  facilities  to  curtail 
interference  due  to  out-of-band 
emissions.  Moreover,  such  applicants 
may  be  required  to  conform  their 
proposals  to  the  requirements  of 

§  73.687(a)(3)  of  the  Rules.  47  CFR 
73.687(a)(3).  These  parameters  are 
identical  to  the  transmission  standards 
proposed  for  MDS  facilities  in  the 
Further  Notice  of  Proposed  Rulemaking 
and  Notice  of  Inquiry  in  General  Docket 
80-113,  98  FCC  2d  7  (1984).  Accordingly, 
we  believe  these  current  standards  are 
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suffu-itnt  to  govern  acijaccnt  chi'.nnel 
protection  and  justify  the  ratios  adopted 
in  this  Order. 

1 12.  All  applicants  applying  to 
c()l(x:ute  or  operate  an  adjacent  channel 
station  in  an  area  where  interference  is 
anticipated  are  encouraged  to  initiate 
informal  coordination  with  other 
applicants  or  licensees  to  resolve  these 
matters  before  bringing  such  cases  to 
the  Commission. 

I  'r.iittvnded  Operation 

133.  Further  Notice  (83-523)  proposed 
to  relax  the  requirement  that  unattended 
ITFS  relay  stations  use  the  direct 
heterodyne  frequency  conversion 
method  State-of-the-art  equipment  that 
performs  the  desired  frequency 
conversion  by  other  technical  means  is 
presently  available.  Such  equipment  has 
the  advantage  of  reducing  the  potential 
for  adjacent  channel  interference. 

134.  Commentors  who  expressed  an 
opinion  on  this  matter  were 
unanimously  in  favor  of  relaxing  the 
present  rules  to  allow  for  the  use  of 
state-of-the-art  relay  station  equipment 
Recent  technological  advancements 

(f  v..  the  availability  of  equipment  which 
demodulates  the  incoming  sig.nal  to 
separate  baseband  video  and  audio 
signals  for  retransmission)  render  the 
direct  heterodyne  relay  station 
re(|i:irement  obsolete.  Therefore. 
§  74.934(a)(2!  of  the  Rules.  47  CFR 
74  934(a)(2),  will  be  amended 
accordingly. 

Conclusion 

135.  The  staff  is  directed  to  dismiss 
any  application  pending  and  not  cut  off 
as  of  the  date  of  the  adoption  of  this 
Order  that  has  been  filed  by  an  entity 
that  is  not  "local",  as  that  term  is 
defined  herein,  to  the  community  or  area 
in  which  a  license  is  sought.  The 
dismissals  will  be  without  prejudice  to 
the  resubmission  of  new  applications  1 
yp.ir  from  the  effective  date  of  the  rules 
adopted  herein,  or  later,  depending  on 
channel  availability  in  particular  areas 
at  that  time." 

136.  All  other  applicants  that  were  cut 
off  from  competing  applicants  during  the 
period  established  in  Further  Satire 
(83-323).  see  n.  25,  supra,  are  requested 
to  amend  their  applications  witiiin  30 
days  of  publication  of  this  Order  in  the 
Federal  Register,  by  submitting 
information,  where  necessary,  that 
de.monstrates  compliance  with  the  rules 


^-  KCC  Form  330-P.  for  a  construction  permit  for 
nei*  or  modiried  tTFS  facilities,  will  he  aiT>ended  to 
ui  commodate  the  clarification.*  and  cha.igi:ii  in 
intrrprelation  adopted  herein  rpgurdiRg  elixibilily. 
perm-ssilile  use  and  lechniial  standards,  and  to 
solicit  information  pertinent  to  the  selection 
p-t>c»-di;re  for  mutually  exclusive  applu.ants 


and  policies  set  forth  herein." The  staff 
is  directed  to  request  additional 
information  it  considers  appropriate  to 
complete  the  prccessi.ng  of  particular 
applications  as  they  are  reached  for 
consideration.  Since  amendments  to 
pending  applications  are  anticipated  to 
be  in  the  nature  of  clarifying  or 
additional  information  that  will  not 
affect  the  basic  qualifications  of 
applicants  or  the  substance  of  their 
proposals,  petitions  to  deny  that  are  not 
on  file  as  of  30  days  from  the  publication 
of  the  Order  in  this  Federal  Register  will 
generally  not  be  considered. 

137.  Applicants  whose  request  would 
result  in  the  acquisition  of  more  than 
four  channels  in  a  particular  community 
and  have  not  submitted  a  showing  in 
support  of  a  request  for  waiver  of 
§74.902(d)  of  the  Rules  (47  CFR 
74.902(d)).  see  n.  36.  supra,  are  requred 
to  do  so  within  30  days  from  the 
publication  of  this  Order  in  the  Federal 
Register.  .Applications  from  current 
holders  of  four  or  more  ITFS  channels 
that  do  not  include  a  showing  in  support 
of  a  waiver  will  be  summarily  dismissed 
when  reached  for  processing.  Applicants 
that  are  not  presently  licensed  for  four 
or  more  ITFS  facilities  in  the  area  and 
fail  to  submit  a  showing,  or  that  submit 

a  showing  that  does  rot  justify  a  waiver, 
will  be  permitted  to  elect  the  single 
channel  group  they  prefer. 

138.  Pursuant  to  the  requirements  of 
section  6()3  of  the  Regulatory  Flexibility 
Act.  5  L'.S.C.  603,  the  Commission's  final 
analysis  is  as  follows: 

I.  Need  for  and  objectives  of  the  rule. 

A  significant  increase  in  the  demand 
for  ITFS  frequencies,  generated 
primarily  by  the  Commission's  decision 
to  permit  ITFS  licensees  to  lease  excess 
channel  capacity  for  commercial 
purposes,  posed  new  questions  about 
how  the  channels  should  be  authorized 
and  used.  Many  recent  applications 
presented  questions  pertaining  to 
eligibility  requirements  to  be  an  ITFS 
licensee  and  the  permissible  scope  of 
the  service.  In  addition,  the  demand  for 
channels  resulted  in  numerous  mutually 
exclusive  applications.  The  rulemaking 
addressed  issues  necessary  to  update 
the  20-year  old  rules  governing  the  ITFS 
service,  looking  toward  a  more  efficient 
utilization  of  the  ITFS  spectrum,  the 
grow  th  and  development  of  ITFS  and 
the  adoptation  cf  the  service  to  modern 
needs.  Modifications  of  the  rules  are 
adopted  pertaining  to  procedural 
requirements  and  protection  standards 
to  aid  in  the  efficient  and  expedited 


"Applications  which  were  not  cut  off  will  Im 
processed  in  accordance  with  the  new  procedural 
ruli't  set  forth  in  this  Order  and  can  be  amended, 
where  ne<;essar>.  during  the  "A"  cutoff  period. 


processing  of  applications,  as  well  as  to 
maintain  the  primarily  educational 
nature  of  the  ser\ice. 

II.  Issues  raised  in  response  to  the 
initial  regulatory  flexibility  analysis. 

No  issues  were  raised  specifically  in 
response  to  the  initial  regulatory 
flexibility  analysis.  Generally, 
commentors  argued,  and  the 
Commission  agreed,  that  the  current 
rules  are  inadequate  to  deal  with  the 
changes  in  the  ITFS  environment,  and 
that  any  rules  adopted  should  be 
suitable  to  the  nature  of  the  educational 
entities  which  are  applicants  and 
licensees.  In  response,  the  Commission 
has:  Clarified  its  eligibility  criteria: 
established  streamlined  procedures  for 
cutting  off  applications  and  choosing 
among  mutually  exclusive  applications; 
clarified,  expanded  the  scope,  and 
reduced  the  amount  of  required  formal 
educational  programming;  modified, 
based  on  comments  and  extrinsic 
evidence,  the  required  hours  of  ITFS  use 
necessary  to  qualify  "excess  capacity" 
available  for  non-ITFS  use;  and 
established  technical  standards  for 
application  processing  and  dispute 
settlement. 

III.  Significant  alternatives  considered 
and  rejected. 

The  Commission  considered  the  u.se  of 
"window"  filing  periods  and  the  use  of 
alternate  selection  procedures  (paper 
hearing  and  lottery),  and  rejected  them 
as  inappropriate  for  the  FITS  service 
and  unhelpful  in  reducing  burdens  on 
applicants  and  on  the  Commission.  The 
Commission  also  declined  to  involve 
itself  in  setting  acceptable  provisions  for 
lease  agreements,  opting  for  the  simple 
establishment  of  a  standard  airtime 
"reserv  ation"  in  lieu  of  any  specified 
airtime  recapture  provision  for  the  ITFS 
licensee,  and  for  case-by-case  resolution 
of  any  other  licensee  control  issues 
which  might  arise. 

139.  The  proposal  contained  herein 
has  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  new  or  modified 
requirements  or  burdens  on  the  public. 
Implementation  of  any  new  or  modified 
requirement  or  burden  will  be  subject  to 
approval  by  the  Office  of  Management 
and  Budget  as  prescribed  by  the  Act. 

140.  Accordingly,  it  is  ordered,  that 
Parts  74  and  94  of  the  Commission's 
Rules  and  Regulations  are  Amended, 
effective  thirty  days  after  publication  in 
the  Federal  Register  pursuant  to  5  U.S.C. 
553(d)(1),  as  set  forth  in  Appendix  B, 
under  authority  contained  in  47  U.S.C.  2. 
4{i)  and  303. 

141.  It  is  further  ordered,  that  the 
captioned  proceeding  is  terminated. 
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142.  It  is  further  ordered,  that  the 
Secretary  of  the  Federal 
Cominunications  Commission  Shall 
Cause  this  Second  Report  and  Order  to 
be  published  in  the  Federal  Re);ister. 

Fedf-ral  Communications  Commission. 

Wiiliam  ].  Tricarico. 

Sncretary. 

Appendix  A 

Qjniments  for  MM^ocket  No.  83-523 

Comments  submitted  before  the 
Further  .Wot ice  of  Proposed  Rulemak  ing 
in  MM  Docket  No.  83-523  and 
considered  were  filed  by; 

Offjion  Community  College 
Telecommunir.alions  Consortium 

Triton  College 

indidna  Higher  Education 
Telecommunication  System 

University  of  South  Florida 

OrcRdn  Community  Collf'ge  Association 

Pasadt-na  UniTied  School  District 

I'niversity  of  La  Verne 

The  University  of  Te.xas  at  Austin 

Archdiocese  of  Atlanta 

Georgia  Institute  of  Tfechnology 

California  State  College.  BakersHeld 

Auburn  University 


Auburn  University     I 
Purdue  University 
California  State  Univfer 


ersily.  Fresno 
The  University  of  Utah 
Indiana  University 
North  Carolina  Agricultural  and  Technical 

S'.ate  University 
South  Carolina  State  Co'.lese 
Atlanta  Baptist  Association.  Inc; 
Kirkwood  Community  College 
l.ynn  E.  Boet.  of  Ann  Art)or.  MI 
.Atlanta  Presbytery 

California  State  linivprsity.  Northridge 
San  Diego  County  Office  of  Education 
United  States  Catholic  Conference 
East  Tennessee  State  University 
The  City  University  of  New  York 
Mar>  land  State  Department  of  Education 
California  State  University.  San  Bernardino 
Sonoma  State  University 

Comments  and/or  Reply  Comments 
submitted  in  response  to  the  Further 
Notice  of  Proposed  Rulemaking  in  MM 
Docket  No.  83-523  were  filed  by: 

|oint  Comments  of: 
.'^ssoc.  for  Continuing  Education 
Association  for  Higher  Education  of  North 

Texas 
California  State  Polytechnic  University 
Illinois  Institute  of  Technology 
The  Leland  Stanford  Junior  University 
Northeastern  University 
Portland  Community  College 
Region  IV  Education  Service  Center 
I'niversity  of  Texas  Health  Science  Center 

of  Houston 
The  Archdiocese  of  Detroit 
The  Macomb  Intermediate  School  District 
The  Oakland  Schools 

Ohio  University 

Educational  Broadcasting  Corporation 

University  of  Nebraska 

University  of  Pittsburgh 

joint  Comments  of: 


Ana  G.  Mendez  Educational  Foundation 
Arkansas  Educational  Television 

Commission 
Board  of  Trustees  of  Community  College 

District  No.  508 
County  of  Cook  and  State  of  Illinois 
Board  of  Trustees  of  the  University  of 

Cincinnati 
Cdtonsville  Community  College 
Connecticut  Educational 

Telecommunications  Corp. 
Greater  Dayton  Public  Television.  Inc. 
Iowa  Public  Television 
KRMA(TV).  Licensed  to  Sch{)ol  District  No 
1  in  the  City  and  County  of  Denver  and 
State  of  Colorado 
Milwaukee  Area  District  Bd.  of  Vocational. 

Technical  *  Adult  Education 
Nebraska  Educational  Telecommunications 

Commission 
Public  Television  19.  Inc. 
Regents  of  the  University  of  Minnesota 
Regents  of  the  University  of  New  Mexico 
and  Board  of  Education  of  the  City  of 
Albuquerque.  New  Mexico 
South  Carolina  Educational  Television 

Commission 
South  Central  Educational  Broadcasting 

Council 
Southern  Tier  Educational  1  elevision 

Assocation.  Inc. 
St.  Louis  Regional  Educational  and  Public 

Television  Commission 
State  of  Wisconsin — Educational        l 

Communications  Board 
The  Ohio  State  University 
The  Regents  of  the  University  of  California 
The  Regents  of  the  University  of  Michigan 
Uni\  ersity  of  Houston 
University  of  Iowa 
University  of  Maine 
University  of  Nebraska 
University  of  Utah 
Virginia  Department  of 
Telecommunications 
Oklahoma  Educational  Television  Authority 
Microband  Corporation  of  America 
Richardson  Independent  School  District 
The  Georgia  Public  Telecommunications 

Commission 
The  Educational  Service  Center,  Region  20 
National  Association  of  Public  Television 

Stations 
Public  Broadcasting  Service 
The  Southern  California  Instructional 
Television  Fixed  Service  Advisory 
Committee 
Mineola  Union  Free  School  District 
Catholic  Television  Network 
Wayne  State  University 
C.S.  Television.  Inc. 

Contemporary  Communications  Corporation 
United  States  Catholic  Conference 
joint  Comments  of: 
Center  for  Excellence,  Inc. 
Network  for  Instructional  Television.  Inc. 
The  University  of  Maryland 
MDS  Industrj'  Association 
joint  Comments  of: 
Arizona  Board  of  Regents  for  Arizona  State 

University 
Arizona  Board  of  Regents  for  the 

University  of  Arizona 
Ball  State  University 
Boston  Catholic  Television  Center.  Inc. 
Detroit  Educational  Television  Foundation 


Educational  Television  Association  of 

Metropolitan  Cleveland 
Maryland  Public  Broadcasting  Commission 
Mohawk-Hudson  Council  on  Educational 
Television.  Inc. 

New  jersey  Public  Broadcasting  Authorit> 

Santa  Clara  County  Board  of  Education 
The  Public  Broadcasting  Foundation  of 
Northwest  Ohio  " 

University  of  North  Carolina 

Western  New  York  Public  Broadcasting 
Association 

WHYY.  Inc. 

WjCT.  Inc. 
The  Puerto  Rican  Legal  Defense  and 

Education  Fund,  Inc. 
The  Ohio  State  University 
University  of  the  District  of  Columbia 
San  Diego  State  University 
League  of  United  Latin  American  Citizens 
The  University  of  California 
.National  Association  of  State  Universities 

and  Land  Grant  Colleges 
Delta  College 
Iowa  State  University  of  Science  and 

Technology 
Tarrant  County  junior  College  District 
The  University  of  Wisconsin  System 
The  Curators  of  the  University  of  Missouri 
WGBH  Educational  Foundation 
The  Corporation  for  Public  Broadcasting 
The  Regents  of  the  University  of  Colorado 
The  George  Mason  University  Foundation. 

Inc. 
National  Instructional  Telecommunications 

Council 
The  Greater  Cleveland  Hospital  Association 

of  Cleveland,  Ohio 
Joint  Comments  of: 

Media  Access  Project 

Telecommunications  Research  and  Action 
Center 
The  Ohio  Educational  Broadcasting  Network 

Commission 
Hispanic  Information  and 

Telecommunciations  Network 
Hampton  Roads  Educational 

Telecommunications  Association.  Inc. 
California  State  University 
joint  Comments  of: 

Pennsylvania  Hospital  Television  .Network 

Hospital  Council  of  Western  Pennsylvania 
Dr.  Henry  R.  McCarty.  Education  &  Telec. 

Consultant 
WBGU-TV  in  Bowling  Green.  OH 
Moraine  Valley  Community  College 
John  H.  Harland.  Company 
University  of  Louisville 
Council  on  Ministries 
L.  Wade  Milligan 
Abdullah  E.  Najjar 
University  of  South  Florida 
Western  Kentucky  University 
University  of  Georgia 
California  State  University,  Long  Beach 
Massachusetts  Corporation  for  Educational 

Telecommunications 
Kansas  City  Area  Hospital  Association 
Pennsylvania  State  University 
University  of  Alabama 
University  of  Kentucky 
College  of  the  Virgin  Islands 
Dallas-Fort  Worth  Hospital  Council 
University  of  Connecticut 
Rust  College 
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Late  Comments  submitted  in  response 
to  the  Further  Notice  of  Proposed 
Rulemaking  in  MM  Docket  No.  83-523 
and  considered  were  filed  by: 

University  of  Cahfomia,  San  Diei^o 
Rutgers,  the  Stale  IJniversity  of  New  |ersey 
California  State  University.  Los  Angeles 
Mithigan  State  University 
Sangamon  State  University 
National  Puerto  Rican  Coalition.  Inc. 
New  Mexico  State  University 
Ball  Stale  University 

Appendi.x  B 

Parts  74  and  94  of  Chapter  1  of  Title  47 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  74— EXPERIMENTAL, 
AUXILIARY  AND  SPECIAL 
BROADCAST,  AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

1.  The  authority  citation  for  Part  74 
continues  to  read: 

Aulbority:  Sees.  4.  303.  44  stat..  as 
amended.  1066.  108J:  47  U  B.C.  154.  303. 

2.  Section  74.15  is  amended  by 
revising  paragraph  (e)  as  follows: 

$74.15    Station  license  period. 

«  •  •  •  • 

(e)  Licenses  for  instructional 
television  fixed  stations  will  be  issued 
for  a  period  of  10  years  beginning  with 
the  date  of  grant.  An  application  for 
renewal  of  license  (FCC  Form  330-R) 
shull  be  fi!ed  not  later  than  the  first  day 
of  the  fourth  full  calendar  month  prior  to 
the  expiration  date  of  the  license  sought 
to  be  renewed.  If  the  prescribed 
deadline  falls  on  a  nonbusiness  day,  the 
cutoff  shall  be  the  close  of  business  of 
the  first  full  business  day  thereafter. 

3.  Section  74.902  is  amended  by 
revising  paragraph  (d).  and  adding  new 
paragraph  (g).  as  follows: 

§  74.902    Frequency  assignments. 

•  •  •  •  • 

(d)  A  licensee  is  limited  to  the 
assignment  of  no  more  than  four 
channels  for  use  in  a  single  area  of 
operation,  all  of  which  should  be 
selected  from  the  same  Group  listed  in 
paragraph  (a)  of  this  section.  An  area  of 
operation  is  defined  as  the  area  in  which 
the  use  of  channels  by  one  licensee 
precludes  their  use  by  other  licensees. 
Applicants  shall  not  apply  for  more 
channels  than  they  intend  to  construct 
within  a  reasonable  time,  simply  for  the 
purpose  of  reserving  additional 
channels.  The  number  of  channels 
authorized  to  an  applicant  will  be  based 
on  the  demonstration  of  need  for  the 
number  of  channels  requested.  The 
Commission  will  take  into  consideration 


such  factors  as  the  amount  of  use  of  any 
currently  assigned  channels  and  the 
amount  of  proposed  use  of  each  channel 
requested,  the  amount  of,  and 
justification  for,  any  repetition  in  the 
schedules,  and  the  overall  demand  and 
availability  of  ITFS  channels  in  the 
community.  For  those  applicant 
organizations  formed  for  the  purpose  of 
serving  accredited  institutional  or 
governmental  organizations,  evaluation 
of  the  need  will  only  consider  service  to 
those  specified  receive  sites  which 
submitted  supporting  documentation 
pursuant  to  §  74.932(a)(4). 

«  *  •  •  • 

(g)  Where  adjacent  channel  operation 
is  proposed  in  any  area,  the  preferred 
location  of  the  proposed  stations 
transmitting  antenna  is  at  the  site  of  the 
adjacent  channel  transmitting  antenna. 
If  this  is  not  practicable,  the  adjacent 
channel  transmitting  antennas  should  be 
located  as  close  as  reasonably  possible. 

4.  Section  74.903  is  amended  by 
revising  paragraphs  (a)  and  (b)  as 
follows: 

§  74.903    Interference. 

(a)  Since  interference  in  this  service 
will  occur  only  when  an  unfavorable 
desired-to-undesired  signal  ratio  exists 
at  the  antenna  input  terminals  of  the 
affected  receiver,  the  directive 
properties  of  receiving  antennas  can  be 
used  to  minimize  the  hazard  of  such 
interference.  Interference  may  also  be 
controlled  through  the  use  of  directive 
transmitting  antennas,  geometric 
arrangement  of  transmitters  and 
receivers,  and  the  use  of  the  minimum 
power  required  to  provide  the  needed 
service.  Harmful  interference  will  be 
considered  present  when  the  reference 
receiving  antenna  is  oriented  to  receive 
the  maximum  desired  signal,  and  a  free 
space  calculation  determines  that  the 
desired-to-undesired  signal  ratio  is  less 
than  the  value  specified  for  the 
respective  channel  under  consideration. 

(1)  Cochannel  interference  is  defined 
as  the  ratio  of  the  desired  signal  to  the 
undesired  signal,  at  the  antenna  input 
terminals  of  the  affected  receiver,  when 
the  ratio  is  less  than  45  dB. 

(2)  Adjacent  channel  interference  is 
defined  as  the  ratio  of  the  desired  signal 
to  undesired  signal  present  in  an 
adjacent  channel,  at  the  antenna  input 
terminals  of  the  affected  receiver,  when 
the  ratio  is  less  than  0  dB.  except  in 
cases  where  the  stations  were 
constructed  before  May  26. 1983.  In  such 
cases,  the  desired  to  undesired  signal 
ratio  shall  not  be  less  than  10  dB  unless 
these  stations  have  been  upgraded  with 
state-of-the  art  transmitting  facilities. 

(3)  For  purposes  of  this  section,  all 
interference  calculations  involving 


receive  antenna  performance  shall  use 
the  reference  antenna  characteristics 
shown  in  Figure  1,  of  §  74.937(a)  or,  in 
the  alternative,  utilize  the  actual  pattern 
characteristics  of  the  antenna  in  use  at 
the  receive  site  under  study.  If  the  actual 
receive  antenna  pattern  is  utilized,  the 
applicant  must  submit  complete  details 
including  manufacturer,  model 
number(s).  co-polar  and  cross-polar  gain 
patterns,  and  other  pertinent  data. 

(b)  All  applicants  for  instructional 
television  fixed  stations  are  expected  to 
take  full  advantage  of  such  directive 
antenna  techniques  to  prevent 
interference  to  the  reception  of  any 
existing  operational  fixed,  international 
control  station  or  instructional  television 
fixed  station  at  authorized  receiving 
locations.  Therefore,  all  applications  for 
new  or  major  charges  must  include  an 
analysis  of  potential  interference  to  all 
existing  and  previously  proposed 
stations  in  accordance  with  S  74.903(a). 
An  applicant  for  a  new  instructional 
television  fixed  station  or  for  changes  in 
an  existing  ITFS  facility  for  a 
construction  permit  must  include  the 
following  technical  information  with  the 
application: 

(1)  An  analysis  of  the  potential  for 
harmful  cochannel  interference  with  any 
authorized  or  previously  proposed 
station  if: 

(i)  The  proposed  transmitting  antenna 
has  an  unobstructed  electrical  path  to 
receive  8iles(s)  of  any  other  8tation(s) 
that  utilize(s).  or  would  irtilize,  the  same 
frequency,  or 

(ii)  The  proposed  tiansmitter  is  within 
50  miles  of  the  coordinates  of  any  such 
station. 

(2)  An  analysis  of  the  potential  for 
harmful  adjacent  channel  interference 
with  any  authorized  or  previously 
proposed  station(s)  if  the  proposed 
transmitter  is  within  50  miles  of  the 
coordinates  of  any  other  station(s)  that 
utilize(s).  or  would  utilize,  an  adjacent 
channel  frequency. 

(3)  An  analysis  concerning  possible 
adverse  impact  upon  Mexican  and 
Canadian  communications  if  the 
station's  transmitting  antenna  is  to  be 
located  within  35  miles  of  the  border. 

(4)  In  lieu  of  the  interference  analyses 
required  by  paragraphs  (b)(1)  and  (b)(2) 
of  this  Section  for  any  authorized  or 
previously  proposed  station(s).  an 
applicant  may  submit  a  statement(8) 
from  the  affected  ITFS  licensee(s)  or 
permittee(s)  that  any  resulting 
interference  is  acceptable. 

(c)  •  •  • 

5.  Section  74.910  is  added  as  follows: 
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$  74.910    Part  73  application  raquirements 
pertaining  to  ITFS  stations. 

The  following  rules  are  applicable  to 
ITFS  stations. 


Sec. 

73.3500 

73.3511 

73.3512 

73.3513 

73.3514 

73.3517 

73.3519 

73.3533 


Application  and  report  forms. 

Applications  required. 

Where  to  file:  number  of  copies. 

Signing  in  applications. 

Content  of  applications. 

Contingent  applications. 

Repetitious  applications. 

Application  for  construction  permit 
or  modification  of  construction  permit. 
73.3534    Application  for  extension  of 

construction  permit  or  for  construction 
permit  to  replace  expired  construction 
permit. 
73.3.i36    Application  for  license  to  cover 

construction  permit. 
73.3542    Application  for  temporary  or 
emergency  authorization. 

73.3561  Staff  consideration  of  applications 
requiring  Commission  actiuu. 

73.3562  Staff  consideration  of  applications 
nut  requiring  action  by  the  Commission. 

73.3564  (a),  (fc)    Acceptance  of  applications. 
73.35t>6    Defective  applications. 
73.3568    Dismissal  of  applications. 
73.3587    Procedure  for  filing  cbjt'ctitms. 

73.3598  Period  of  construction. 

73.3599  Forfeiture  of  construction  permit. 

The  applicability  of  other  rules  in  Part 
73.  where  appropriate,  is  not  precluded 
by  this  section. 

6.  Section  74.911  is  added  as  follows: 

§  74.91 1    Processing  of  ITFS  station 
applications. 

(a)  Application  for  ITFS  stations  are 
divided  into  two  groups: 

(Ij  In  the  first  group  are  applications 
fur  new  stations  or  major  changes  in  the 
facilities  of  authorized  stations.  These 
applications  are  subject  to  the 
provisions  of  paragraph  (c)  of  this 
section.  A  major  change  for  an  ITFS 
station  will  be  any  proposal  to  add  new 
channels,  change  from  one  channel  (or 
channel  group)  to  another,  or  increase 
power.  However,  the  Commission  may. 
within  15  days  after  the  acceptance  of 
an  application,  or  15  days  after  the 
acceptance  of  any  other  application  for 
modification  of  facilities,  advise  the 
applicant  that  such  application  is 
considered  to  be  one  for  a  major  change, 
and  subject  to  the  provisions  of 
paragraph  (c)  of  this  section. 

(2)  The  second  group  consists  of 
applications  for  licenses  and  all  other 
changes  in  the  facilities  of  authorized 
stations. 

(b)  A  new  fde  number  will  be 
assigned  to  an  application  for  a  new 
station  or  for  major  changes  in  the 
facilities  of  an  authorized  station,  when 
it  is  amended  so  as  to  effect  a  major 
change,  as  dcfmed  in  paragraph  (a)(1)  of 
this  Section,  or  result  in  a  situation 


where  the  original  party  or  parties  to  the 
application  do  not  retain  control  of  the 
applicant  as  originally  filed.  An 
application  for  change  in  the  facilities  of 
any  existing  station  will  continue  to 
carry  the  same  file  number  even  though 
(pursuant  to  Commission  approval)  an 
assignment  of  license  or  transfer  of 
control  of  such  licensee  or  permittee  has 
taken  place  if.  upon  consummation,  the 
application  is  amended  to  reflect  the 
new  ownership. 

(c)  Applications  for  ITFS  stations  will 
be  processed  as  nearly  as  possible  in 
the  order  in  which  they  are  filed.  In 
order  that  those  applications  which  are 
mutually  exclusive  may  be  grouped  and 
fixed  for  processing,  the  Commission 
will  periodically  release  a  public  notice 
listing  applications  for  new  facilities  or 
major  modifications  which  have  been 
accepted  for  filing  and  announcing  a 
date  60  days  after  its  release  on  which 
the  listed  applications  will  be 
considered  available  and  ready  for 
processing  and  by  which  all  mutually 
exclusive  applications,  petitions  to  deny 
the  listed  applications,  and  major 
amendments  to  the  listed  applications 
must  be  filed.  A  second  Public  Notice  be 
released,  listing  applications  filed  in 
response  to  the  initial  Public  Notice, 
providing  30  days  after  its  release  to  file 
petitions  to  deny  against  the  listed 
applications  or  to  make  minor 
amendments. 

(d)  Those  applications,  other  than 
mutually  exdusive  applications,  which 
upon  examination  meet  other  pertinent 
requirements  and  would  serve  the  public 
interest,  convenience  and  necessity  will 
be  granted.  Mutually  exclusive 
applications  will  be  processed  pursuant 
to  the  provisions  in  §  74.913. 

7.  Section  74.912  is  added  as  follows: 

§74.912    Petitions  to  deny. 

(a)  Any  party  in  interest  may  file  with 
the  Commission  a  petition  to  deny  any 
application  for  new  facilities  or  major 
changes  in  the  facilities  of  authorized 
stations,  provided  such  petitions  are 
filed  by  the  date  established  pursuant  to 
the  cut-off  provisions  of  §  74.911(c).  In 
the  case  of  all  other  applications,  except 
those  excluded  under  section  309(c)  of 
the  Communications  Act  of  1934.  as 
amended,  petitions  to  deny  must  be  filed 
not  later  than  30  days  after  issuance  of  a 
public  notice  of  the  acceptance  for  filing 
of  the  applications.  In  the  case  of 
applications  for  renewal  of  license, 
petitions  to  deny  may  be  filed  after  the 
issuance  of  a  public  notice  of 
acceptance  for  filing  of  the  applications 
and  up  until  the  first  day  of  the  last  full 
calendar  month  of  the  expiring  license 
term. 


(b)  The  applicant  file  an  opposition  to 
any  petition  to  deny,  and  the  petitioner  a 
reply  to  such  opposition  in  which 
allegations  offact  or  denials  thereof 
shall  be  supported  by  affidavit  of  a 
person  or  persons  with  personal 
knowledge  thereof.  The  times  for  filing 
such  oppositions  and  replies  shall  be 
those  provided  in  §  1.45  of  this  chapter. 

(c)  Only  petitions  to  deny  filed  against 
a  tentative  selectee  (§  74.913)  will  be 
considered.  If  the  petition  does  not 
present  substantial  and  material 
questions  of  fact  warranting  a  hearing, 
the  petition  will  be  denied  and  the 
tentative  selectee  will  be  granted  a 
license  where,  upon  examination,  the 
Mass  Media  Bureau  finds  that  other 
pertinent  requirements  have  been  met 
and  the  public  interest,  convenience  and 
necessity  would  be  served.  Where 
necessary,  the  points  of  the  application 
will  be  modified  to  comport  with  any 
findings  made  as  a  result  of  the  review. 
In  the  event  that  the  tentative  selectee's 
application  is  denied  or  its  point  total 
reduced,  the  point  system  process  will 
be  repeated,  where  necessary,  to 
determine  the  tentative  selectee  or 
applicants  quaUfying  for  the  random  tie- 
breaker. If,  upon  examination,  a 
substantial  and  material  question  of  fact 
is  found  and  the  Bureau  is  unable  to  find 
that  the  public  interest,  convenience  and 
necessity  will  be  served  by  granting  the 
application  of  the  tentative  selectee 
pursuant  to  the  point  system,  its 
application  will  be  designated  for 
hearing  pursuant  to  section  309  of  the 
Communications  Act  of  1934,  as 
amended.  Petitions  for  reconsideration, 
motions  to  stay,  or  applications  for 
review  may  be  submitted  at  the  time  the 
Bureau  grants  or  denies  the  application 
of  the  tentative  selectee  pursuant  to  the 
filing  periods  specified  in  §  1.45  of  this 
chapter. 

8.  Section  74.913  is  added  as  follows: 

§  74.913    Selection  procedure  for  mutually 
exclusive  ITFS  applications. 

(a)  If  timely  filed  ITFS  applications 
are  determined  to  be  mutually  exclusive, 
such  applications  will  be  processed  and 
assessed  points  to  determine  the 
tentative  selectee  for  the  particular 
channels.  The  tentative  selectee  will  be 
the  applicant  with  the  highest  point  total 
under  the  procedure  set  forth  in  this 
section,  unless  the  provisions  of 
paragraph  (c)  of  this  section  apply,  and 
will  be  awarded  the  requested  channels 
if  the  Commission  concludes  that  such 
an  award  will  serve  the  pubHc  interest, 
convenience  and  necessity. 

(b)  Each  application  will  be  awarded 
a  predetermined  number  of  points  under 
the  criteria  hsted: 
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(1)  Four  points  for  applicants  that  are 
"local."  as  defined  in  §  74.932.  n.l. 

(2)  Three  points  for  accredited 
schools,  educational  institutions,  or  their 
governing  bodies  applying  within  their 
jurisdiction: 

(3)  Two  points  for  applicants  whose 
request,  if  granted,  would  result  in  the 
acquisition  of  four  or  fewer  ITFS 
channels  by  that  applicant; 

(4)  One  point  for  a  proposed  weekly 
schedule  of  twenty-one  or  more  average 
hours  per  channel  per  week  of  formal 
educational  programming  (§  74.931(a)). 
or  of  forty-one  or  more  average  hours 
per  channel  per  week  of  other  ITFS 
programming;  two  points  for  forty-one  or 
more  average  hours  per  channel  per 
week  of  formal  educational 
programming,  or  for  twenty-one  or  more 
average  hours  per  channel  per  week  of 
formal  educdlional  programming  plus 
forty-one  or  more  average  hours  per 
channel  per  week  of  other  ITFS 
programming. 

|5)  One  point  for  an  existing  E  or  F 
channel  licensee  seeking  to  relocate  and 
showing  an  established  need  for  an 
expanded  service  that  cannot  be 
accommodated  on  its  grandfathered  E  or 
F  facilities.  The  applicant  must  submit  a 
specific  request  and  adequate 
supporting  documentation. 

(c)  If  the  best  qualified  (highest 
scoring)  two  or  more  applicants  have 
the  same  point  accumulation,  the 
tentative  selectee  will  be  determined 
through  a  tie-breaker  mechanism. 

(d)  The  tie-breaker  will  use  a 
mechanical  random-selection  process, 
under  the  direction  of  the  Secretary's 
office,  in  which  each  qualifying 
applicant  has  an  equal  chance. 

Nole  1. — Averdge  hours  per  channel  per 
week  are  determined  by  totaling  the  number 
of  scheduled  hours  per  week  of  programming 
between  8:00  a.m  and  10:00  p.m.  Monday 
through  Saturday  in  the  subject  category,  and 
dividing  that  total  by  the  number  of  channels. 

9.  Section  74.931  is  amended  by 
revising  paragraphs  (a),  (b)  and  (e)  and 
by  adding  note  1  as  follows: 

§  74.931    Purpose  and  permissible  service. 

(a)  Instructional  television  fixed 
stations  are  intended  primarily  to 
provide  a  formal  educational  and 
cultural  development,  in  aural  and 
visual  form,  to  students  enrolled  in 
accredited  public  and  private  schools, 
colleges  and  universities.  Everj'  channel 
authorized  must  be  used  to  transmit 
formal  educational  programming  offered 
for  credit  to  enrolled  students  of 
accredited  schools. 

(1)  All  applicants  that  do  not  list 
accredited  schools  as  receive  sites  must 
name  the  school(s)  and  the  degree(s)  or 
diploma(s)  for  which  the  formal 


programming  will  be  offered  and 
describe  the  administration  of  the 
course(s).  They  must  submit 
documentation,  written  or  signed  by  the 
authorities  responsible  for  the  schools" 
curricula,  verifying  each  of  these  points, 
(b)  Such  stations  may  also  be  used  for 
the  additional  purpose  of  transmitting 
other  visual  and  aural  educational, 
instructional  and  cultural  material  to 
selected  receiving  locations,  including 
in-service  training  and  instruction  in 
special  skills  and  safety  programs, 
extension  of  professional  training, 
informing  persons  and  groups  engaged 
in  professional  and  technical  activities 
of  current  developments  in  their 
particular  fields,  and  other  similar 
endeavors. 
•        *        •        •        • 

(e)  A  licensee  may  use  excess 
capacity  on  each  channel  to  transmit 
material  other  than  the  ITFS  subject 
matter  specified  in  paragraphs  (a),  (b), 
(c)  and  (d)  of  this  section,  provided  it 
preserves  at  least  40  hours  per  week, 
including  at  least  6  hours  per  weekday 
(Monday  through  Friday),  excluding 
holidays  and  vacation  days,  for  ITFS 
purposes  on  that  channel:  and  at  least  20 
hours  per  week  of  the  preserved  time  on 
each  channel  must  be  used  for  ITFS 
programming,  including  at  least  3  hours 
per  weekday,  excluding  holidays  and 
vacation  days.  This  preservation  may 
consist  of  airtime  strictly  reserved  for 
ITFS  use  and  not  used  for  non-ITFS 
programming,  or,  of  time  used  for  non- 
ITFS  programming  but  subject  to  ready 
recapture  by  the  licensee  for  ITFS  use 
with  no  economic  or  operational 
detriment  to  the  licensee.  Only  ITFS 
programming  and  preserved  airtime 
scheduled  between  8:00  a.m.  and  10:00 
p.m.,  Monday  through  Saturday,  will 
qualify  to  meet  this  requirement.  All  of 
the  capacity  available  on  any  subsidiary 
channel  of  any  authorized  channel  may 
be  used  for  the  transmission  of  material 
to  be  used  by  others.  When  an  ITFS 
licensee  makes  capacity  available  on  a 
common  carrier  basis,  it  will  be  subject 
to  common  carrier  regulation.  A  licensee 
operating  as  a  common  carrier  is 
required  to  apply  for  the  appropriate 
authorization  and  to  comply  with  all 
policies  and  rules  applicable  to  that 
service.  Responsibility  for  making  the 
initial  determination  of  whether  a 
particular  activity  is  a  common  carriage 
rests  with  the  ITFS  licensee.  Initial 
determinations  by  the  licensees  are 
subject  to  Commission  examination  and 
may  be  reviewed  at  the  Commission's 
discretion.  Leasing  activity  may  not 
cause  unacceptable  interference  to 


cochannel  and  adjacent  channel 

operations. 

•        *        •        *        * 

Nole  1. — Any  medical  science  courses 
offered  by  hospitals  to  their  staffs  as  training 
for  state  licenses  will  qualify  as  an  essential 
use  of  an  flFS  channel. 

10.  Section  74.932  is  amended  by 
revising  paragraph  (a)  and  by  adding 
notes  1-3  as  follows: 

§  74.932    Eligibility  and  licensing 
requirements. 

(a)  A  license  for  an  instructional 
television  fixed  station  will  be  issued 
only  to  an  accredited  institution  or  to  a 
governmental  organization  engaged  in 
the  formal  education  of  enrolled 
students  or  to  a  nonprofit  organization 
whose  purposes  are  educational  and 
include  providing  educational  and 
instructional  television  material  to  such 
accredited  institutions  and 
governmental  organizations,  and  which 
is  otherwise  qualified  under  t^e 
statutory  provisions  of  the 
Communications  Act  of  1934,  as 
amended. 

(1)  Only  local  applicants  can  file 
applications  and  be  considered  for 
licenses  during  the  local  priority  period, 
which  extends  for  one  year  from  the 
effective  date  of  these  rules. 

(i)  During  this  local  priority  period,  the 
existing  of  any  outstanding  application 
for  ITFS  channels  by  a  nonlocal 
applicant  will  not  prevent  the  filing  and/ 
or  grant  of  an  application  by  a  local 
entity  for  those  same  channels. 

(2)  A  publicly  supported  educational 
institution  must  be  accredited  by  the 
appropriate  state  department  of 
education. 

(3)  A  privately  controlled  educational 
institution  must  be  accredited  by  the 
appropriate  state  department  of 
education  or  the  recognized  regional  and 
national  accrediting  organizations. 

(4)  Those  applicant  organizations 
whose  eligibility  is  established  by 
service  to  accredited  institutional  or 
governmental  organizations  must  submit 
documentation  from  proposed  receive 
sites  demonstrating  they  will  receive 
and  use  the  applicant's  formal  education 
programing.  The  applicant"s  educational 
background  and  experience  and  history 
of  educational  service  may  also  be 
considered  in  determining  its  eligibility. 

(5)  Nonlocal  applicants,  in  addition  to 
submitting  letters  from  proposed  receive 
sites,  must  demonstrate  the 
establishment  of  a  local  program 
committee  in  each  community  where 

they  apply. 

•        •        *        •        • 

Nole  1. — A  "local""  licensee  (or  applicant)  is 
an  institution  or  organization  that  is 
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physically  located  in  the  community,  or 
metropolitan  area,  where  service  is  proposed. 
For  a  college  or  university,  this  would  include 
any  area  where  it  has  a  campus.  An 
educational  organization  will  generally  be 
regarded  as  "local"  if  the  address  of  the 
organization's  headquarters  is  located  within 
the  area  where  the  facility  is  sought.  An 
entity  created  by  a  state  or  local  government 
for  the  purpose  of  serving  formal  educational 
needs  will  be  considered  "local"  throughout 
the  area  within  the  government's  jurisdiction 
over  which  its  authority  is  intended  to 
extend.  An  educational  entity  located  within 
a  state  and  created  by  afHliated  educational 
institutions  within  that  state,  including 
hospitals,  will  be  considered  "local"  in  those 
areas  where  the  member  institutions  are 
located. 

Note  2. — Documentation  from  proposed 
receive  sites  which  are  to  establish  the 
eligibility  of  an  entity  not  serving  its  own 
enrolled  students  for  credit  should  be  in  letter 
form,  written  and  signed  by  an  administrator 
or  authority  who  is  responsible  for  the 
receive  site's  curriculum  planning.  The 
administrator  must  indicate  that  the 
applicant's  program  offerings  have  been 
viewed  and  that  such  programming  will  be 
incorporated  in  the  site's  curriculum.  The 
letter  should  discuss  the  types  of 
programming  and  hours  per  week  of  formal 
and  informal  programming  expected  to  be 
used  and  the  site's  involvement  in  the 
planning,  scheduling  and  production  of 
programming.  If  other  levels  of  authority  must 
be  obtained  before  a  firm  commitment  to 
utilize  the  ser\'ice  can  be  made,  the  nature 
and  extent  of  such  additional  authorization(s) 
must  be  provided. 

Note  3. — Letters  submitted  on  behalf  of  a 
nonlocal  entity  must  confirm  that  a  member 
of  the  receive  site's  staff  will  serve  on  the 
local  program  committee  and  demonstrate  a 
recognition  of  the  composition  and  power  of 
the  committee.  The  letter  should  show  that 
the  staff  member  will  aid  in  the  selection, 
scheduling  and  production  of  the 
programming  received  over  the  system. 


11.  Section  74.934  is  amended  by 
revising  paragraphs  (a}(l]  and  (a)(2];  by 
removing  paragraphs  (a)(3)  and  (a)(4); 
and  redesignating  (a)(5)  as  (a)(3)  as 
follows: 

§  74.934    Unattended  operation. 

(a)  *  *  * 

(1)  The  transmitter  shall  be  equipped 
with  automatic  circuits  which  will 
permit  it  to  radiate  only  when  a  signal 
on  the  channel  which  it  is  intended  to 
retransmit  is  present  at  the  input 
terminals  of  the  apparatus.  The 
automatic  circuit  may  be  provided  with 
a  reasonable  time-delay  factor  to 
prevent  the  transmitter  from  being 
turned  off  during  momentary  failures  of 
the  incoming  signal.  The  station,  where 
the  transmitter  is  installed,  must  be 
designed,  constructed,  and  protected  so 
that  the  transmitter  can  only  be 
activated  or  controlled  by  operators 
authorized  by  the  licensee. 

(2)  The  transmitter  shall  accomplish 
retransmission  of  the  incoming  signal  by 
either  linear  amplification,  heterodyne 
frequency  conversion  or  by  modulating 
the  transmitter  with  the  demodulated 
incoming  signal.  In  cases  where 
frequency  conversion  to  a  different 
channel  is  employed,  the  electrical 
characteristics  of  the  incoming  signal 
when  retransmitted  shall  not  be 
significantly  altered  except  as  to 
frequency  and  amplitude.  In  cases 
where  linear  amplification  is  employed, 
the  electrical  characteristics  shall  not  be 
significantly  altered  except  as  to 
amplitude  when  retransmitted.  Care 
shall  be  taken  in  the  design  and 
installation  of  an  unattended  relay 
station  to  prevent  instability  which 
could  result  in  spurious  or  other 
unwanted  radiation. 


(3)  *   *   * 
«         *         *         *         * 

12.  Section  74.937  is  amended  by 
revising  paragraph  (a)  as  follows: 

§  74.937    Antennas. 

(a)  In  order  to  minimize  the  hazard  of 
harmful  interference  from  other  stations, 
directive  receiving  antennas  should  be 
used  at  all  receiving  locations.  The 
choice  of  receiving  antennas  is  left  to 
the  discretion  of  the  licensee.  However, 
for  the  purpose  of  interference 
calculations,  the  general  characteristics 
of  the  reference  receiving  antenna 
shown  in  Figure  1  of  this  section  [i.e.,  a 
2-foot  parabolic  reflector  antenna)  are 
assumed  to  be  used  in  accordance  with 
the  provisions  of  §  74.903(a)(3)  unless 
pertinent  data  is  submitted  of  the  actual 
antenna  in  use  at  the  receive  site. 
Licensees  may  install  receiving 
antennas  with  general  characteristics 
superior  to  those  of  the  reference 
receive  anteruia.  Nevertheless,  should 
interference  occur  and  it  can  be 
demonstrated  by  an  applicant  that  the 
existing  antenna  at  the  receive  site  is 
inappropriate,  a  more  suitable  yet 
practical  receiving  antenna  should  be 
installed.  In  such  cases,  the  modification 
of  the  receive  site  will  be  in  the 
discretion,  and  will  be  the 
responsibility,  of  the  licensee  serving  the 
site. 

13.  Section  74.951  is  amended  by 
adding  a  new  paragraph  (h)  as  follows: 

§  74.951    Modification  of  transmission 
systems. 

***** 

(h)  Any  addition  of  receiving  locations 
or  to  modify  such  a  location  to  a  receive 
and  response  station. 

BtLUNG  CODE  6712-01-11 
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PART  94— PRIVATE  OPERATIONAL- 
FIXED  MICROWAVE  RADIO  SERVICE 

1.  The  authority  citation  for  Part  94 
continues  to  read: 

Authority:  Sees.  4.  303,  48  stat.,  as 
iimended.  1066. 1082:  47  U.S.C.  154.  303. 

2.  Section  94.65  is  amended  by 
revising  paragraph  (f)  and  footnotes  1 
and  2  as  follows:     | 

§  94.65    Frequencies. 

•  «  *  *  * 

(f)  2500-2690  MHz:  Operational-fixed 
stations  may  be  authorized  to  operate  in 
this  band  on  the  specific  channels 
indicated  below: 

Frequencies  (MHz) 

2650-2G56  ' 
2662-2068  ■ 
2674-2680  • 
2686.9375 '  • 

2687.9375  '  • 
2688.9375  '  ' 
Such  assignments  are  subject  to  the 
condition  that  all  stations  licensed  on 
these  channels  must  comply  with  the 
technical  standards  set  forth  in  S  94.95. 
Operational-fixed  stations  authorized  in 
this  band  as  of  July  16, 1971,  which  do 
not  comply  with  the  above  provisions 
may  continue  to  operate  on  the 
frequencies  assigned  on  a  coequal  basis 
with  other  stations  operating  in 
accordance  with  the  Table  of  Frequency 
allocations.  Requests  for  subsequent 
license  renewals  or  modifications  for 
such  stations  will  be  considered. 
However,  expansion  of  systems 
comprised  of  such  stations  will  not  be 
permitted,  except  on  frequencies 
allocated  under  this  part. 

*  «        *        «        • 

3.  Section  94.67  is  amended  by 
revising  paragraph  (a)  footnote  2  as 
follows: 

§  94.67    Frequency  tolerance. 

•  •        •        *        * 

-  In  accordance  with  the  technical 
standards  contained  in  {  94.95  when  AS 
emission  is  to  be  employed.  Otherwise,  the 
frequency  tolerance  shall  be  0.0025%. 

«  «  •  •  * 

4.  Section  94.71  is  amended  by 
revising  paragraph  (b)  footnote  3  as 
follows: 

§94.71     Emission  and  bandwidth 
limitations. 


■  Pursuant  to  |  94.69.  stations  licensed  on  these 
channels  may  employ  any  type  of  emission 
consistent  with  efficient  use  of  the  spectrum  and 
fiood  engineering  practice,  except  that  type  B. 
dttmped'wave  emission  will  not  be  authorized. 

'  Response  frequencies:  When  authorized,  they 
may  be  paired  respectively  with  the  channels  2650- 
2656.  2662-2668.  and  2674-2680  MHz. 


'Assignments  for  applications  proposing  to 
employ  amplitude  modulation  (A5)  for  the 
transmission  of  a  video  signal  will  be  made  in 
accordance  with  S  94.95.  For  applications  not 
proposing  to  employ  a  video  signal,  the 
standards  contained  in  paragraph  (c)  below 
shall  apply. 
***** 

5.  Section  94.75  is  amended  by 
revising  paragraph  (b)  footnote  2  as 
follows: 

§  94.75    Antenna  limitations. 
***** 

'Except  for  2,150-2.160  MHz,  where  the 
maximum  beamwidth  is  360  degrees  and 
except  for  frequencies  in  the  2,500-2.690  MI  Iz 
band  where  standards  contained  in  S  94.95 
apply. 
***** 

6.  Section  94.92  is  amended  by 
revising  footnotes  6  and  9  as  follows: 

§  94.92    Technical  standards  for  stations 
authorized  prior  to  July  1, 1976. 

•  *  «  4  • 

'This  frequency  band  is  available  only  for 
operational-Hxed  stations  employing 
television  transmissions.  The  transmitting 
equipment  for  such  stations  shall  meet  the 
technical  standards  prescribed  in  S  94.95.  Use 
of  these  frequencies  in  the  industrial  radio 
service  is  secondary  to  stations  in  the  public 
safety  radio  service.  Operational-fixed 
stations  authorized  in  the  band  2500-2690 
MHz  prior  to  July  16, 1971,  may  continue  to  be 
authorized  on  a  coequal  basis  to  other 
stations  operating  in  accordance  with  the 
Table  of  Frequency  allocations.  No 
expansion  of  existing  systems  on  frequencies 
not  allocated  to  this  service  will  be  permitted. 
Additional  stations  or  new  assignments  may 
be  authorized  only  in  accordance  with  the 
provisions  of  this  section. 
***** 

'Response  frequencies.  When  authorized 
they  are  to  be  paired  respectively  with  the 
bands  2650-2656.  2662-2668,  and  2674-2680 
MHz,  and  used  in  accordance  with  the 
technical  standards  prescribed  in  S  94.95. 

7.  A  new  §  94.95  is  added  to  Subpart  C 
as  follows: 

§  94.95    Special  provisions  for  operational- 
fixed  stations  in  the  2500-2690  MHz  band. 

Notwithstanding  any  contrary 
provisions  in  this  part,  the  channels 
2650-2656  MHz,  2662-2668  MHz,  and 
2674-2680  MHz,  and  the  corresponding 
response  channels  2686.9375  MHz, 
2687.9375  MHz,  and  2688.9375  MHz  may 
be  authorized  for  operational-fixed 
service  use  subject  to  the  following 
technical  standards: 

(a)  Emissions  and  bandwidth.  The 
average  power  of  radio  frequency 
harmonics  of  the  visual  and  aural 
carriers,  measured  at  the  output 
terminals  of  the  transmitter,  shall  be 
attenuated  no  less  than  60  dB  below  the 
peak  visual  output  power  within  the 
assigned  channel.  All  other  emissions 


appearing  on  frequencies  more  than  3 
MHz  above  or  below  the  upper  and 
lower  edges,  respectively,  of  the 
assigned  channel  shall  be  attenuated  no 
less  than:  (1)  30  dB  for  transmitters  rated 
at  less  than  10  watts  visual  peak  power 
output.  (2)  40  dB  for  transmitters  rated  at 
10  watts  or  more  visual  peak  power 
output.  Should  interference  occur  as  a 
result  of  emissions  outside  the  assigned 
channel,  greater  attenuation  may  be 
required. 

(b)  Antennas.  (1)  In  order  to  minimize 
the  hazard  of  harmful  interference  from 
other  stations,  directive  receiving 
antennas  should  be  used  at  all  receiving 
points.  The  choice  of  receiving  antennas 
is  left  to  the  discretion  of  the  licensee. 
However,  should  interference  occur  and 
it  can  be  demonstrated  that  such 
interference  could  be  eliminated  through 
the  use  of  a  more  suitable  yet  practical 
directive  receiving  antenna,  the  licensee 
of  the  station  causing  the  interference  is 
absolved  of  the  responsibility  of 
correcting  the  interference  condition.  (2) 
Directive  transmitting  antennas  shall  be 
used  whenever  feasible  so  as  to 
minimize  interference  to  other  licensees. 
The  radiation  pattern  shall  be  designed 
to  minimize  radiation  in  directions 
where  no  reception  is  intended.  When  a 
station  is  used  for  point-to-point  service, 
an  appropriate  directional  antenna  must 
be  used.  (3)  In  selecting  a  location  for 
the  transmitting  antenna,  it  should  be 
borne  in  mind  that  interfr:t,nce  to  the 
reception  of  its  transmission  is  most 
likely  to  come  from  the  direction  in 
which  receiving  antennas  must  be  aimed 
to  receive  its  transmissions.  Whenever 
possible  the  location  should  be  chosen 
so  that  the  receiving  antennas  in  its 
system  are  aimed  in  directions  from 
which  interfering  signals  are  least  likely 
to  come.  (4)  The  use  of  elevated 
receiving  antennas  is  preferable  to  the 
use  of  elevated  transmitting  antennas  or 
greater  power  to  provide  the  desired 
service.  (5)  The  use  of  vertical  or 
horizontal  plane  polarization  or  right- 
hand  or  left-hand  rotating  (circular) 
polarization  may  be  used  to  minimize 
the  hazard  of  harmful  interference 
between  systems.  The  Commission 
reserves  the  right  to  specify  the 
polarization  to  be  used.  (6)  The  power 
gain  compared  to  an  isotropic  antennas 
and  the  directive  properties  of  the 
transmitting  and  receiving  antennas 
proposed  to  be  employed,  as  well  as  the 
geometric  distribution  of  the 
transmitting  and  receiving  point,  shall 
be  supplied  with  each  application  for  a 
new  fixed  station  or  for  changes  in  the 
antenna  facilities  of  an  existing  station. 

(c)  Transmission  standards.  Stations 
in  this  band  are  not  required  to 
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aitemiate  the  lower  sideband  by  any 
specified  amount  unless  interference  to 
the  reception  of  another  station  results 
from  emissions  in  excess  of  those 
pei-niiited  television  broadcast  stations, 
in  which  case  the  attenuation  specified 
in  §  73.68r(a)(3)  of  this  chapter  shall- 
apply.  However,  in  no  case  shall  the 
amplitude  of  any  lower  sideband 
component  exceed  the  amplitude  of  the 
upper  sideband  component  having  the 
hign.?sl  amplitude. 

[d]  Acceptability  of  equipment  for 
licensing.  (1)  Transmitters  employed  in 
this  service  must  have  type  acrep't:  ice 
by  the  Cocnmission.  Type  acceptance 
may  bs  given  under  either  of  the 
following  conditions  |i)  A  transmitter  or 
translator  nr.:y  be  type  accepted  upon 
the  request  of  any  manufacturer  of  such 
equipment  built  in  quantity  by  following 
the  type  acceptance  procedure  set  forth 
in  Part  2  of  this  chapter,  provided  that 
the  date  and  information  submitted 
indicate  th  it  the  equipment  meets  all 
technical  requirements  applicable  to  this 
sorvice.  If  accepted,  such  transmitti.ng 
equipment  w  ill  be  included  on  the 
Commission's  "Radio  Equipment  List, 
Equipment  Acceptable  for  Licensing." 
Applicants  sp?cifyirg  equipment 
included  on  su^h  a  list  need  not  submit 
detaili'd  descriptions  and  diagrams 
where  the  correct  type  number  is 
specified,  provided  that  the  equip.Tient 
proposed  is  identical  wiLh  the  accepted. 
Copies  of  the  Radio  Equipment  List  are 
available  f)r  in  -pection  at  the 
Commission  s  office  in  Washington. 
D.C..  and  at  each  of  its  finLJ  offices,  (i.) 
An  application  specifying  a  transmitter 
or  translator  not  inc!  ;ded  on  the  Radio 
E.juipintint  Lisi,  n..;y  be  accepted  upon 
the  -eque3{  ff  a  prospei:»;ve  licensee 
submitting  a  corriplete  description  of  the 
equipment,  including  the  circuit  diagram. 
Iistinj?  of  ail  tubes  used,  function  .  i 
e.ich.  muitiplication  in  each  stage,  plate 
cur-snt  and  volia^je  appi.ed  to  each 
tube,  and  a  description  cf  the  oscillator 
Circuit  together  with  any  devices 
in.stalleu  for  the  purpose  of  frequency 
s'jbilizdticn.  Mowev.^r.  if  this  data  has 
been  filed  with  the  Commission  by  a 
manufacturer  in  connechun  with  a 
request  for  lype  acceptance,  it  need  not 
bf  su'jiiiitted  with  the  applicaiion  but 
may  be  referred  to  as  "en  file." 
Measurement  data  for  type  acceptance 
mad"  :n  accordance  with  paragraph 
(d](l)(i)  of  this  section  shall  be 
submitted  with  the  license  application. 
(2)  Additional  rules  with  respect  to 
withdrawal  of  type  acceptance, 
modification  of  type  accepted 
equipment,  and  limitations  on  the 
findings  upon  which  type  acceptance  is 


based  are  set  forth  in  Part  2  of  this 
rhjpter. 

(e)  Frequency  tolerance.  (1)  The 
frequency  of  the  visual  carrier  shall  be 
maintained  within  60  Kilocycles  of  the 
assigned  frequency  at  all  times  when  the 
station  is  in  operation.  (2)  The  frequency 
of  the  aural  carrier  shall  be  ni^iintained 
in  accordance  with  the  provisions  of 
5  73.687(c)(1)  of  this  chapter. 

|FR  Doc.  85-15H3  Filed  6-27-85;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  552 
lAPD  2800.12  CHGE  11] 

General  Services  Administratior:; 
Service  Contract  Act 

Correction 

In  FR  Doc.  85-13907  beginning  on  page 
24523  in  the  issue  of  Tuesday,  June  11, 
1985,  make  the  following  correction: 

§552.222-86    (Corrected! 

On  page  24523.  third  column,  in 
§  552.222-86.  first  line.  "55Z1006(b)ll) ' 
should  have  read  •522.1006(b)(1)". 
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Board  of  Contract  Appe^ils 

43  CFR  Part  6101 

IAirdtBOCA-1) 

Rules  of  Procedurs 

ACENCv:  C5A  Board  of  Contract 

Appeals. 

ACTION:  Interim  rule. 

summary:  This  document  amends  the 
fiSA  Board  of  Contract  Appeals  ru'es  of 
piocedure  which  will  govern 
proceedings  before  the  Board  in  contract 
appeals  and  petitions  and  in  protests 
involving  procurement  of  automatic  data 
processing  goods  and  8erv;:;es  (ADP). 
DATES:  Effective  j-.uie  28, 1985.  Written 
comments  must  be  received  on  or  before 
July  29,  1985. 

ADDRESSES:  Written  comments  should 
be  submitted  to  James  J.  Regyn,  Chief 
Counsel,  GSA  Board  of  Cent:  act 
Appeals,  Room  7204, 18th  &  F  Sts..  NW.. 
\V..shington,  DC  2f405. 

FOR  FURTHER  INFORMATION  CONTACT: 

J  imes  J.  Regan,  CSA  Board  of  Contract 
Appeals,  (202)  56fr-0a90. 


SUPPLEMENTARY  INFORMATION: 
Executive  Order  and  Regulatory 
Flexibility  Act 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  not  to  be  a  major  rule. 
The  General  Services  Administration 
certifies  that  this  document  will  not 
have  a  significant  economical  effect  on  a 
substantial  nambcr  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S  C.  601  et.  seq).  All  forms  which 
contain  collection  of  information  has 
been  approved  by  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et.  seq). 
OMB  approval  numbers  appear  on  each 
form  a?  applicable. 

List  of  Subjects  in  48  CFR  Part  6101 

Government  procurement. 

1.  In  48  CFR  Part  6101  the  authority 
citation  reads  as  follows: 

Authority:  41  U.S.C.  601-613;  »ec.  2713,  Pub. 
L  9t^-J69.  98  Stat.  1175-1203. 

2.  In  48  CFR  Chapter  61  an  additional 
Table  of  Contents  is  added  to  read  as 
follows. 

Note.— This  Table  of  Contents  to  the  Rules 
of  the  GS.^  Board  of  Contract  Appeals  is 
published  in  its  entirety  for  purposes  of 
rl,irity  and  quick,  reference. 

PART  6101— RULES  OF  THE  GENERAL 
ScRVICES  ADMINISTRATION  BOARD 
OF  CONTRACT  APPEALS 

6101.0    Koreword. 

6101 1     Scope  of  rules;  definitions; 

ronslruction:  rulings  and  orders:  panels: 

situs  (Rule  1). 
6101.1(a)     Scope. 
eiOl.ljb)    Definitions. 
6101.1(c)    Construction. 
filOl.l'il)    Rulings,  orders,  and  directions. 
6101.1(e)    Panels. 
6101  i;f)    Situs. 
6101.2    Time:  Enlargement;  computdtion 

(Pule  2). 
6101  2(a)    Time  for  performing  required 

actions. 
6101.2(b)    Englarging  time. 
610121';)     Computing  time. 
6101  3    Service  of  papers  (Rule  3). 
6101.3(a)    On  whom  service  must  be  made. 
6101.3(b)    When  service  mu.st  be  made. 
6101.3(c)    Proof  of  service. 
6101.3(d)     Failure  to  make  service. 
6101.4    The  appeal  file:  protest  file  (Rule  4). 
6101.4(d)    Submission  to  the  Board  by  the 

contracting  officer. 
6101  4|li)    Submission  to  the  Board  by 

appellant  or  any  olher  party. 
6101  4(c)    Submissions  on  order  of  the  Board. 
ClC1.4(d)    Organization  of  the  appeal  and 

protest  files. 
6101.4(e)    Lengthy  or  bulky  documents. 
6101.4(0    Use  of  appeal  or  pretest  file  as 

evidence. 
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6101.4(s)     When  appeal  or  protest  file  not 
required. 

6101.5  Filing  cases;  time  limits  for  filing: 
docketing:  notice  of  protest  by 
contracting  officer  (Rule  5): 

6101.5(a)     Filing  cases. 

6101.5(b)    Time  limits  for  filing  appeals. 

petitions,  protests  and  for  intervening. 
6101.5(c)     Notice  of  docketing. 
6101.5(d)    Notice  of  protest  by  contracting 

officer. 

6 101 .6  Appearances:  notice  of  appearance 
(Rule  6). 

6101  6(a)     Appearances  before  the  Board. 
6101.6(b)    Notice  of  appearance. 

6101.7  Pleadings  (Rule  7). 

6101.7(a)     Pleadings  required  and  prrmitted. 

6101.7(b)     Complaint:  protest. 

6101.7(c)     Answer. 

6101.7(d)     Reply  to  an  answer  or  response  to 

a  notice  of  intervention  or  motion  to 

intervene. 
6101.7(e)    Mudificationt  to  requirement  for 

pleadings. 
6101.7(f)     Amendment  of  pleadings. 

6101.8  Motions  (Rule  B). 
6101.8(a)     tfow  motions  are  made. 
6101  .B(b)    When  motions  may  be  made. 
6101.8(c)    Dispositive  motions. 
6l(n.8(d)    Other  motions. 

6101.8(e)     )urisdictional  questions. 

6101.8(f)     Procedure. 

101.8(g)     Motions  for  summary  relief  in 

appeals. 
6101.8(h)    Effect  of  pending  motion. 

6101.9  Election  of  hearing  or  record 
submission  (Rule  9). 

6101.10  Conferences,  conference 
memorandum,  prehearing  order; 
sanctions,  prehearing  and  presubmission 
brief  (Rule  10). 

6101.10(a)    Conferences. 
610110(b)     Conference  memorandum. 
6101.10(c)     Prehearing  order. 
6101.10(d)     Sanctions. 
6101.10(e)     Prehearing  or  presubmission 
briefs. 

6101.11  Submission  on  the  record  without  a 
hearing  (Rule  11). 

6101.11(a)    Submission  on  the  record. 
6101.11(b)    Time  for  submission. 
6101.11(c)    Objections  to  evidence. 

6101.12  Record  of  Board  proceedings  (Rule 
12). 

6101.12(a)    Composition  of  the  record  for 

decision. 
6101.12(b)    Time  for  entry  into  the  record. 
6101.12(c)    Closing  of  the  record. 
6101.12(d)     Notice  that  the  case  is  ready  for 

decision. 
6101.12(e)     Amendments  to  conform  to  the 

evidence. 
6101.12(f)    Enlargement  of  the  record. 
6101.12(g)     Inspection  of  the  record  of 

proceedings:  release  of  any  paper. 

document,  or  tangible  thing  prohibited. 
6101.12(h)    Submissions  in  camera. 

6101.13  Small  claims  procedure  (Rule  13). 
6101.13(a)    General. 

6101.13(b)     Election  of  the  small  claims 

procedure. 
6101.13(c)    Proceedings  in  small  claims. 
6101.13(d)     Decisions  under  the  small  claims 

procedure. 


6101.13(e)     Motions  pursuant  to  Rules  31.  32. 
and  33. 

6101.14  Accelerated  procedure  (Rule  14). 
6101.14(a)     General. 

6101.14(L)     Election  of  the  accelerated 

procedure. 
6101.14(0)     Proceedings  in  accelerated 

appeals. 
6101.14(d)     Decisions  under  the  accelerated 

procedure. 
6101.14(e|     Motions  pursuant  to  Rules  31.  32. 

and  33. 

6101.15  General  provisions  governing 
discoverj'  (Rule  15). 

6101.15(a)     Discovery  methods. 
6101.15(b)     Scope  of  discovery. 
6101.15(c)    Discovery  limits. 
6101.15(ci)    Conduct  of  discovery. 
6101.15(e)     Discovery  conference. 
6101, 15(f)     Protective  orders:  discovery 

objections. 
6101.15(g)    Failure  to  make  or  cooperate  in 

discovery;  sanctions. 
6101.15(h)     Subpoenas. 

6101.16  Depositions  (Rule  16). 
6101.16(a)     When  depositions  may  be  taken. 
6101.1f>(b)    Depositions:  time;  place:  manner 

of  taking. 
6101.16(c)     Use  of  depositions. 
6101.16(d)     Depositions  pending  appeal  from 

a  decision  of  the  Board. 

6101.17  Interrogatories  to  parties:  requests 
for  admissions:  requests  for  production 
of  documents  (Rule  17). 

6101.17(a)     Written  interrogatories. 
6101.17(b)     Option  to  produce  business 

records. 
6101.17(c)     Written  requests  for  admission. 
6101.17(d)     Written  requests  for  production 

of  documents. 
6101.17(e)     Change  in  time  for  response. 

6101.18  Hearing  examiners  (Rule  18). 
6101.18(a)     Designation. 
6101.18(b)     Authority. 

1601.18(c)     Limitations  an  authority. 
6101.18(d)    Amendment  of  rulings. 

6101.19  Hearings:  Scheduling:  notice 
unexcused  absences;  suspension 
decision  (Rule  19). 

6101. 19ia)     Scheduling  of  hearings. 
6101.19(b)    Notice  of  hearing. 
6101. 19(r)     Unexcused  absence  from  hearing. 
6101.19(d)     Suspension  decision. 

6101.20  Subpoenas  (Rule  20). 
6101.20(a)     Voluntary  cooperation  in  lieu  of 

subpoena. 
6101.20(b)    Subpoenas  in  appeals  governed 

by  the  Contract  Disputes  Act  of  1978  and 

in  protests  pursuant  to  the  Competition 

in  Contracting  Act  of  1984. 
6101. 30(c)     Subpoenas  in  appeals  not 

governed  by  the  Contract  Disputes  Act  of 

1978. 

6101.21  Hearing  procedures  (Rule  21). 
6101.21(a)     Nature  and  conduct  of  hearings. 
6101.21(b)     Continuances;  change  of  location. 
ei01.21(c)    Availability  of  witnesses. 

documents,  and  other  tangible  things. 
6101.21(d)    Enlargement  of  the  record. 
6101.21(e)     Examination  of  witnesses. 
6101.21(f)     Refusal  to  be  sworn. 
6101.21(g)     Refusal  to  answer. 
ei01.21(h)     IssuesJiot  raised  by  pleadings. 
6101.21(i)     Delay  by  parties. 


Sice. 

6101.22  Admissibility  and  weight  of 
evidence  (Rule  22). 

6101.22(a)     Admissibility. 
6101.22(b)    Federal  Rules  of  Evidence. 
6101.22(c)     Weight  and  credibility. 
6101.22(d)     Submission  of  evidence  in 
camera. 

6101.23  Exhibits  (Rule  23). 
6101.23(a)     Marking  of  exhibits. 
6101.23(b)     Copies  of  exhibits. 
6101.23(c)     Withdrawal  of  documentary 

exhibits  and  other  papers. 
6101.23(d)     Disposition  of  physical  exhibits. 

6101.24  Transcripts  of  proceedings: 
corrections. 

6101.24(a)    Transcripts. 
6101.24(b)    Corrections. 

6101.25  Briefs  and  memoranda  of  luw  (Rule 
25). 

6101.25(a)     Form  and  content  of  briefs  and 

memoranda  of  law. 
6101.25(b)    Submission  and  service  of 

posthearing  briefs. 

6101.26  .Consohdation:  separate  hearings; 
separate  determination  of  liability  (Rule 
26). 

6101.26(a)     Consolidation. 
6101.26(b)    Separate  l?tarings. 
6101.26(c)     Separate  determinations  of 
hability. 

6101 .27  Stay  or  suspension  of  proceedings: 
dismissals  in  lieu  of  stay  or  suspension 
(Rule  27). 

6101.27(a)     Stay  of  proceedings  to  obtain 

contracting  officer's  decision. 
6101.27(b)     Suspension  for  other  cause. 
6101.27(c)     Dismissal  in  lieu  of  stay  or 

suspension. 

6101.28  Dismissals  (Rule  28). 
6101.28(a)    Voluntary  dismissal. 
6101.28(b)     Involuntary  dismissal. 

6101.29  Decisions  (Rule  29). 

6101.30  Full  board  consideration  (Rule  30) 

6101.31  Clerical  mistakes  (Rule  31). 

6101.32  Reconsideration:  amendment  of 
decisions:  new  hearings  (Rule  32). 

6101.32(a)     Grounds. 
6101.32(b)     Procedure. 
6101.32(c)    Time  for  filing. 

6101.33  Relief  from  decision  or  order  (Rule 
33). 

6101.33(a)     Grounds. 
6101.33(b)     Procedure. 
6101.33(c)     Time  for  filing. 
6101.33(d)     Effect  of  motion. 

6101.34  Harmless  error  (Rule  34). 

6101.35  Award  of  protest  costs;  amount  of 
costs  allowed  (Rule  35). 

6101.35(a)     Award  of  protest  costs. 
6101.35(b)     Amount  of  costs  allowed. 

6101.36  Payment  of  board  awards  (Rule  36) 
6101.36(a)    Generally. 

6101.36(b)    Conditions  for  payment. 
6101.36(c)     Procedure  for  filing  of  certificates 

of  finality. 
6101.326(d)     Procedure  in  absence  of 

certificate  of  finality. 
6101.36(e)     Offer  of  award. 

6101.37  Record  on  review  of  a  board 
decision  (Rule  37). 

6101.37(a)     Record  on  review. 
6101.37(b)     Notice. 

6101.37(c)     Filing  of  certified  list  of  record 
materials. 
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6101  37(d)    Transmission  of  record  or 

stipulated  record  in  pre-Contract 

Disputes  Act  cases. 
610138    Office  of  the  Clerk  of  the  Board 

(Rule  38). 
6101.38(d)    Open  for  the  Tiling  of  papers. 
6101. 38(b]     Decisions  and  orders. 
610138(c)    Docket. 
6101  38(d)    Copies  and  certification  of 

papers. 
6101 .39    Seal  of  the  Board  (Rule  39). 
6101  40    Forms  (Rule  40). 
Appendix — Form  Nos.  1-5 
Form  1 — Notice  of  appeal. 
Form  2 — Notice  of  appearance. 
Form  3 — Subpoena. 

Form  4 — Government  certificate  of  finality. 
Form  5— Appellant/Protester/Intervenor 

certificae  of  finality. 

3.  In  6101.1  (Rule  1)  paragraph  {b)(7)  is 
revised  to  read  as  follows: 

6101.1     Scope  of  rules;  definitioris; 
construction;  rulings  and  orders;  panels; 
situs  (Rule  1). 

a  *  •  •  • 

(bj  ■  •  • 

(7)  Penrrissive  intervenor.  The  term 
"pem.issive  intervenor"  means  any 
entity  that  is  an  interested  party  and  has 
procei  ded  with  a  protest  of  the  same 
procuiemenl  at  the  GAO. 

•  •        •        •        • 

4.  In  6101.5  (Rule  5)  paragraphs  (a)(2). 
{b)(3),  (b)(4),  and  (d)  are  revised  to  read 
as  follows: 

6101.5    Piling  cases;  time  Hmits  for  filing; 
docketing;  notice  of  protest  by  contracting 
officer  (Rule  5). 
(a)-   •   • 

(2)  Protest.  The  only  acceptable  form 
for  a  protest  is  the  pleading  prescribed 
in  6101.7(b)(2),  which  must  be  filed  with 
the  Board,  with  a  copy  to  the  contracting 
officer  as  prescribed  in  6101.3(b)(2).  A 
protest  may  not  be  filed  with  the  Board 
by  an  interested  party  who  has 
proceeded  with  a  protest  of  the  same 
procurement  at  the  GAO.  Any  other 
interested  party  or  agency  described  in 
paragraph  (a)(3)  of  this  Rule  5  may 
participate  as  a  party  to  a  protest  by 
filing  a  notice  of  intervention  or  a 
motion  to  intervene,  as  appropriate. 

•  *        •        «        • 

(n)  •  •  • 

(3)  •   *   • 

(i)  A  protest  based  upon  alleged 
improprieties  in  any  type  of  solicitation 
which  are  apparent  before  bid  opening 
or  the  closing  time  for  receipt  of  initial 
proposals  shall  be  filed  before  bid 
opening  or  the  closing  time  for  receipt  of 
initial  proposals.  In  the  case  of 
negotiated  procurements,  alleged 
improprieties  which  do  not  exist  in  the 
initial  solicitation  but  which  are 
subsequently  incorporated  therein  must 
be  protested  no  later  than  the  next 


closing  time  for  receipt  of  proposals 
following  the  incorporation;  and 
«        *        «        *        • 

(4)  Intervention.  Any  intervenor  of 
right  or  intervening  agency  receiving 
notice  of  a  protest  as  provided  in 
paragraph  (d)  of  this  Rule  5  may.  by 
intervening  within  4  days  after  receipt  of 
notice,  participate  fully  as  party  to  a 
protest.  When  such  a  party  intervenes,  it 
may  raise  at  the  time  it  files  its  notice  or 
motion  any  new  issue  concerning  the 
protested  procurement,  provided  that 
the  new  issue  is  timely  raised  under 
paragraph  (b)(3)  of  this  Rule  5  and 
further  that  the  notice  or  motion 
complies  fully  with  the  pertinent 
requirements  of  paragraph  (u)(3)  of  this 
Rule  5.  An  intervening  agency  must  also 
file  a  motion  to  intervene  within  4  days 
of  receipt  of  a  notice  of  intervention 
which  raises  a  new  issue  or  within  4 
days  of  receipt  of  an  amendment  to  the 
protest  which  raises  a  new  issue. 
•         *         •         •         • 

(d)  Notice  of  protest  by  contracting 
officer.  Within  1  day  after  receipt  of  a 
copy  of  the  protest,  the  contracting 
officer  shall  give  oral  or  written  notice 
of  the  protest:  to  all  firms  solicited  who 
appear  to  be  affected  by  the  protest,  if 
sealed  bids  or  initial  offers  or  proposals 
have  not  been  opened:  to  all  bidders  or 
offerors,  if  no  award  has  been  made  and 
bids  have  been  opened  or  the  date  for 
receipt  of  initial  proposals  has  passed; 
or.  if  award  has  been  made,  to  the 
contractor  and  all  bidders  or  offerors. 
This  notice  shall  be  provided  to  an 
officer,  a  managing  agent,  or  the 
individual  who  has  signed  the  bid  or 
proposal.  If  the  procuring  agency  is 
other  than  the  GSA,  notice  shall  also  be 
given  to  the  Director,  Authorizations 
and  Management  Reviews  Division 
(XMA)  or  the  GSA  official  delegating 
procurment  authority  to  the  agency.  If 
the  GSA  is  procuring  on  behalf  of 
another  agency,  notice  shall  also  be 
given  by  the  contracting  officer  to  that 
agency.  If  only  written  notice  is 
provided  under  this  paragraph  it  must 
be  provided  by  means  reasonably 
calculated  to  effect  delivery  within  1 
day  after  the  copy  of  the  protest  is 
received  by  the  contracting  officer.  If 
oral  notice  is  given,  it  shall  be  confirmed 
in  writing  or  by  telegram  or  by 
teletyperwriter  on  the  same  date  the 
oral  notice  is  provided.  The  contracting 
officer  will  confirm  by  written 
notification  to  the  Board  within  5  days 
after  receipt  of  the  protest  whether  the 
requisite  notice  was  provided  and  list  all 
persons  and  agencies  to  whom  such 
notice  was  given. 

5.  In  6101.7  (Rule  7)  paragraph  (b)(2)(v) 
is  revised,  paragraph  (b)(2](vi)  is 


removed,  and  paragraphs  (b)(2)(vii)  and 
(b)(2)(viii)  are  redesignated  as 
paragraphs  (b){2)(vi)  and  (b)(2)(vii) 
respectively. 

6101.7    Pleadings  (Rule  7). 

•  •  *  «  • 

(b)  *  •  • 
(2)  •  •  • 

(iv)*  *  * 

(v)  A  simple,  concise,  and  direct 
statement  of  the  grounds  for  protest, 
including  citations  to  provisions  of 
statute,  regulations,  or  the  delegation  of 
procurement  authority  that  the  protester 
alleges  were  violated; 

(vi)  Proof  of  the  timeliness  of  the 
protest;  and 

(vii)  If  a  hearing  is  sought  to 
determine  whether  procurement 
authority  should  be  suspended 
(suspension  hearing)  or  to  determine  the 
merits  of  the  protest,  a  specific  request 
for  such  a  hearing  or  hearings. 
•         *         •         •         • 

6.  In  6101.13  (Rule  13)  paragraph  (b)  is 
revised  and  paragraphs  (c)  (1),  (2)  and 
(5)  have  been  revised  to  read  as  follows: 


6101.13 
13). 


Snwn  claims  procedures  (Rule 


(b)  Election  of  the  small  claims 
procedure.  In  any  appeal  in  which  the 
amount  in  controversy  is  $10,000  or  less, 
the  appellant  may  elect  the  small  claims 
procedure. 

(1)  When  election  must  be  made. 
Except  as  the  Board  may  otherwise 
order,  such  an  election  shall  be  made  by 
written  notice  filed  with  the  Board  no 
later  than  30  days  after  filing  of  the 
notice  of  docketing.  A  late  election  may 
be  made  only  be  leave  of  the  Board. 

(2)  Tolling  of  time.  The  Board  may  toll 
the  time  for  processing  the  appeal  under 
the  small  claims  procedure  if  it 
determines  that  the  appellant  has  not 
proceeded  in  accordance  with  the 
schedule  established  pursuant  to 
paragraph  (c)  of  this  Rule  13  and  the 
appeal  cannot  otherwise  be  resolved 
within  120  days  after  receipt  of 
appellant's  election. 

(c)  •  •  * 

(1)  The  respondent's  appeal  file 
exhibits  shall  be  filed  either  as 
prescribed  by  6101.4(a)  or  no  later  than 
15  days  after  the  receipt  of  the 
appellant's  notice  of  election,  whichever 
first  occurs. 

(2)  If  the  Board  permits  the  filing  of  a 
complaint,  it  shall  be  filed  either  as 
prescribed  by  6101.7(d)  or  no  later  than 
15  days  after  receipt  of  the  appellant's 
notice  of  election,  whichever  first 
occurs. 
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(5)  The  election  of  each  party 
prescribed  by  6101.9  (Rule  9)  shall  be 
filed  no  later  than  30  days  after  the 
receipt  of  the  appellant's  election  of  the  . 
small  claims  procedure. 

7.  In  6101.14  (Rule  14]  paragraphs  (b) 
and  (c)(5)  are  revised  to  read  as  follows: 

6101.14  Accelerated  procedure  (Rule  14). 

( b )  Election  of  the  accelerated 
procedure.  In  any  appeal  in  which  the 
amount  in  controversy  is  $50,000  or  less, 
the  appellant  may  efect  the  accelerated 
procedure. 

(1)  When  election  must  be  made. 
Except  as  the  Board  may  otherwise 
order,  such  an  election  shall  be  made  by 
written  notice  filed  with  the  Board  no 
later  than  30  days  after  the  date  the 
appellant  receives  the  Board's  notice  of 
docketing.  A  late  election  m  ty  be  made 
only  by  leave  of  the  Board. 

(2)  Rescission  of  ejection.  '1  hi;  Board 
may  rescind  the  appellant's  election  of 
the  accelerated  procedure  if  it 
determines  that  the  appellant  has  not 
proceeded  in  accordance  with  the 
schedule  established  pursuant  to 
paragraph  (c)  of  this  Rule  14  and  the 
appeal  cannot  otherwise  be  resolved 
within  180  days  after  receipt  of  the 
uppLJlanl's  election. 

(c)*   •   * 

[?>]  The  election  of  each  party 
prescribed  by  6101.9  (Rule  9)  shall  be 
filed  no  later  than  60  days  after  receipt 
of  the  appellant's  election  of  the 
accelerated  procedure. 
*         *         •         •         * 

8,  In  0101.15  (Rule  13)  paragraph  (a)  is 
revised,  new  paragraph  (c)  is  added, 
existing  paragraphs  (c)  through  (g)  are 
redesignated  as  (d),  (e).  (f).  (g)  and  (h). 
and  newly  redesignated  paragraphs  (d), 
(f ),  (f).  (g).  and  (h)  are  re\  ised  to  read  as 
follows; 

6101.15  General  provisions  governing 
discovery  (Rule  15). 

(a)  Discovery  methods.  The  parties 
may  obtain  discovery  by  one  or  more  of 
the  following  methods. 

(1)  Depositions  upon  oral 
examinations  or  written  questions; 

(2)  Written  interrogatories; 

(3)  Requests  for  production  of 
documents  or  other  tangible  things;  and 

(4)  Requests  for  admissions. 

«  •  •  •  * 

(c)  Discovery  limits.  The  Board  may 
limit  the  frequency  or  extent  of  use  of 
the  discovery  methods  set  forth  in  this 
Rule  15  if  it  determines  that: 

(1)  The  discovery  sought  is 
unreasonably  cumulative  or  duplicative, 
or  is  obtainable  from  some  other  source 


that  is  more  convenient,  less 
burdensome,  or  less  expensive; 

(2)  The  party  seeking  discovery  has 
had  ample  opportunity  by  discovery  in 
the  case  to  obtain  the  information 
sought;  or 

(3)  The  discovery  is  unduly 
burdensome  and  expensive,  taking  into 
account  the  needs  of  the  case,  the 
amount  in  controversy,  limitations  on 
the  parties'  resources,  and  the 
importance  of  the  issues  at  stake. 

(d)  Conduct  of  discovery.  Un'.ess  the 
Board  orders  otherwise,  the  parties  to 
an  appeal  may  by  written  stipulation 
agree  to  the  methods  of  procedures  to  be 
used  in  discovery,  except  that 
agreements  affecting  the  time  providf^d 
in  6101.17  (Rule  17)  for  responses  to 
requests  for  discovery  may  be  made 
only  with  the  approval  of  the  Board.  In 
protests,  the  parliesinay  engage  in 
discovery  only  lo  the  extent  the  Board 
enters  an  order  which  either 
incorporates  an  agreed  plan  and 
schedule  acceptable  to  the  Board  or 
otherwise  permits  such  discovery  as  the 
moving  party  can  demonstrate  is 
required  for  the  expeditious,  fair,  and 
reasonable  resolution  of  the  protest  and 
is  consistent  with  the  requirements  of 
6101.19(a)(3).  Permissive  intervenors  will 
not  be  permitted  full  rights  of  discovery. 
When  a  petition  has  been  filed,  the 
parties  may  engage  in  discovery  only  to 
the  extent  ordered  by  the  Board. 

(e)  Discovery  conference.  At  any  time 
after  a  case  has  been  filed,  and 
ordinarily  within  6  days  after  the  filing 
of  a  protest,  upon  application  of  a  party 
or  on  its  own  initiative,  the  Board  may 
hold  an  informal  meeting  or  telephone 
conference  with  the  parties  to  identify 
the  issues  for  discovery  purposes; 
establish  a  plan  and  schedule  for 
discovery;  set  limitations  on  discovery, 
if  any:  and  determine  such  other  matters 
as  are  necessary  for  the  proper 
management  of  discovery.  The  Board 
may  include  in  the  conference  such 
other  matters  as  it  deems  appropriate  in 
accordance  with  6101.10  (Rule  10). 

(f)  Protective  orders;  discovery 
objections. 

(1)  In  connection  with  any  discovery 
procedure,  the  Board,  on  motion  or  on 
its  own  initiative,  may  make  any  order 
which  justice  requires  to  protect  a  party 
or  person  from  annoyance, 
embarrassment,  oppression,  or  undue 
burden  or  expense,  including  one  or 
more  of  the  following: 

(i)  That  the  discovery  not  be  had; 

(ii)  That  the  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  and 
place,  or  that  the  scope  of  discovery  be 
limited  to  certain  matters; 


(iii)  That  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  Board; 

(iv)  That  confidential  information  not 
be  disclosed  or  that  it  be  disclosed  only 
in  a  designated  way;  and 

(v)  Such  other  matters  as  justice  may 
require. 

(2)  If  a  party  objects  to  a  discovery 
request,  it  may  file,  or  the  Board  may 
order  it  to  file,  a  motion  for  a  protective 
order  with  its  objections  and  serve  them 
on  the  opposing  party  or  parties. 

(g)  Failure  to  moke  or  cooperate  in 
discovery:  sanctions 

(1)  If  a  party  fails  (i)  lo  appear  before 
the  officer  who  is  to  take  his  deposition, 
after  being  served  with  a  proper  notice, 
or  (ii)  to  serve  answers  or  objections  t(j 
interrogatories  submitted  under  6101.17 
(Rule  17),  after  proper  service  of 
interrogatories,  or  (iii)  to  serve  a  written 
response  to  a  request  for  inspection, 
production,  and  copying  of  any 
documents  and  things  under  6101.17 
(Rule  17),  the  party  seeking  discovery 
may  move  for  the  Board  to  impose 
appropriate  sanctions  under  paragraph 
{g)(3)  of  this  Rule  15.  The  failure  to  act 
as  described  in  this  paragraph  may  not 
be  excused  on  the  ground  that  the 
discovery  solight  is  objectionable  unless 
the  party  failing  to  act  has  applied  for  a 
protective  order  as  provided  in 
paragraph  (f)  of  this  Rule  15. 

(2)  A  party  may  apply  lo  the  Board  for 
an  order  compelling  discovery  when 
another  parly  refuses  or  obstructs 
discovery.  If  a  motion  to  compel 
discovery  is  denied  in  whole  or  in  part, 
the  Board  may  make  a  protective  order 
of  the  type  listed  in  paragraph  (f)  of  this 
Rule  15. 

(3)  When  the  Board  has  entered  an 
order  to  provide  or  permit  discovery, 
and  there  is  a  failure  to  comply  with  that 
order,  the  Board  may  make  such  orders 
with  regard  to  the  failure  as  are  just, 
including  the  following: 

(i)  An  order  that  designated  facts  shall 
be  taken  to  be  established  for  purposes 
of  the  case  in  accordance  with  the  claim 
of  the  party  obtaining  that  order; 

(ii)  An  order  refusing  to  permit  the 
disobedient  party  to  support  or  to 
oppose  designated  claims  or  defenses, 
or  prohibiting  it  from  introducing 
designated  matters  in  evidence;  and 

(iii)  An  order  striking  out  pleadings  or 
parts  thereof,  or  staying  further 
proceedings  until  the  order  is  obeyed. 

(h)  Subpoenas.  A  party  may  request 
the  issuance  of  a  subpoena  in  aid  of 
discovery  under  the  provision  of  6101.20 
(Rule  20). 

9.  In  6101.21  (Rule  21)  paragraph  (a)  is 
revised  to  read  as  follows: 
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6101^1    Hearing  procadurM  (Rui*  21). 

(a)  \'ature  and  conduct  of  hearings. 
All  hearings  on  the  merits  of  cases  shall 
be  open  to  the  public  and  conducted  as 
far  as  is  convenient  in  regular  hearing 
rooms.  All  other  acts  or  proceedings 
m=iy  be  done  or  conducted  by  the  Board 
either  in  its  offices  or  at  other  places. 

•  *  *  •  • 

10.  In  6101.35  (Rule  35)  paragraph 
(a)(1)  is  revised  to  read  as  follows: 

6101.35    Award  of  protest  costs:  amount 
of  costs  allowed  (Rule  35). 


(1)  Filing  and  pursuing  the  protest, 
including  reasonable  attorney  fees;  and 
*         «         *         •         • 

11.  Section  6101.39  (Rule  39)  is  revised 
to  read  as  follows: 

6101.39    Seal  of  the  Board  (Rule  39). 

The  Seal  of  the  Board  shall  be  a 
circular  boss,  the  center  portion  of 
which  shall  depict  the  Seal  of  the 
General  Services  Administration.  The 
outer  margin  of  the  seal  shall  bear  the 
legend  "Board  of  Contract  Appeals". 
The  Seal  shall  be  the  means  of 
authentication  of  all  records,  notices. 


orders,  dismissals,  opinions,  subpoenas, 
and  certificates  issued  by  the  Board. 

12.  In  48  CFR  Chapter  61  the  Appendix 
is  revised  to  incorporate  the  forms  in 
their  entirety  to  read  as  follows: 

Appendix:  Form  Nos.  1-5 
Form  Index 

Form  1— Notice  of  Appenl,  GSA  form  2465 
Form  2 — Notice  of  Appearance 
Form  3 — Subpoena.  GSA  form  9534 
Form  4 — Government  Ct .  tificate  of  Finality 
Form  5 — Appeliant/Protester/Intervenor 
Certificate  of  Finality 

MLLINQ  COOC  4701-27-M 


m  conn 


125 


1985 


2    OESCR 
KNOWf 


UMI 


APPELLAI 
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Form  1 


NOTICE  OF  APPEAL 


OMIi  AKPHOv/>l     f.O 

30900221 


TO    Board  of  Contract  Appeals 

General  Services  Administration 
Washington.  DC  20405 


lAVe  hereby  appeal  the  final  decision  of 


(Smmt  of  Con  trac  tint  Offietrl 


issued 


(ttmtt) 


in  connection  with  a  dispute  under  Contract  No 


for 


..  This  contract  was  awarded 


lUuU) 


(Typt  of  commodity,  tniic*.  or  tonttructtoni 


by 


fJKam*  e/«(«iicy  and  orianUationai  unit) 


(City  iidSlalwt 


OESCRiee  THE  NATURE  OF  TM£  OlSPUTe  INVOUVEO  IN  THE  FINAI.  DECISION  AND  ANY  OTt-iER  CI  RCUMSTANCES  GIVING  RISE  TO  THIS 
APPEAL: 


2.  DESCRIBE  THE  RELIEF  WHICH  VOU  SEEK  INCLUDING  AN  ESTIMATE  OF  THE  AMOUNT  OP  MONEY  IN  CONTROVERSY.  IF  ANY,  AND  IF 
KNOWN: 


APPELLANT 

ATTORNEY  FOR  APPELLANT 

^.^_ 

NAME                                                1 

NAME 

TITLE 

FIRM 

STREET 

STREET 

CITY                                                1 

CITY 

STATE 

ZIP  CODE 

TELEPHONE  NUMBER 
(             ) 

STATE                                                    ilPCOO^ 

TELtPHONt  NUMUtK 
(              ) 

APPELLANTS  SIGNATURE 

1 

ATTORNEY'S  SIGNATURE 
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Hanih  of  (Contract  AppraLa 

Washington  DC  20406 


form  2 


Contract/Sol icitjtion  No. 


GSBCA  Nd. 


To: 


NOTICE  OF  APPEARANCE 


Adainlstratlve  Judge 
Board  of  Contract  Appeals 

Please   enter   ny   appearance 


as   counsel   for/representative    of 
In  the  above-captioned  case. 


TTBSir 


TiSIi" 


TTitTiT 


(WJress) 


(Telephone) 


CERTIFICATE  OF  SERVICE 


I  hereby  certify  that  a  copy  cf  the  foregoing  Notice  of  A;»pearance  was 

postage  patd/dellvered  this  day  of 

19   ,  to  . 


tiled 

1 


(Signature) 


Note:  This  format  shall  not  be  printed,  reproduced,  or  stocked  by  the  Central 
Office  or  regional  offices  and  shall  be  used  only  as  a  guide  for  Individual 
preparation. 
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Form  3 


Upon  wrVten  request  to  this  Board  by  you  or  by  a  party  to  this  case,  which  request  should  be 
nnade  within  10  days  after  service  but  in  any  event  no  later  than  the  time  specified  in  the  subpoena 
for  attendance,  the  Board  may  (i)  quash  or  modify  the  subpoena  if  it  is  unreasonable  and  oppressive 
or  for  other  good  cause  shown,  or  (ii)  require  the  party  in  whose  behalf  the  subpoena  was  issued  to 
advance  the  reasonable  cost  of  producing  subpoenaed  books,  papers,  documents,  or  tangible  things. 


(Adutinutrativ*  Judgt) 


IDaUl 


fRtprttenlatlut  for  Apf»ltant/P»htlon»r/Protft*r/InUrv€nor) 


fReprttntattvt  for  Rttpoitdant 


(Addrtut 


(Addixu) 


(Ttttphone  Numbtr) 


CTtUphont  Humbert 


(Datt) 


(DaUt 


RETURN  ON  SERVICE 


Summoned  the  above-named  witness  by  delivering  a  copy  to  h 

fees  for  one  day's  attendance  and  mileage  allowed  by  law.  on  the 

19 at 


.  and  tendering  to  h the 

day  of 


Subscribed  and  sworn  to  before  me,  a 
day  of 19  _ 


this 


NOTE:  Affidavit  not  required  if  service  is  made  by  U.S.  Marshall  or  Deputy.  Service  may  also  be  made  by  any  other  person  who  is 
not  a  party  and  is  not  less  than  18  years  of  age.  Service  shall  be  made  by  personally  delivering  a  copy  to  the  person  named  and 
tendering  the  fees  (or  one  day's  attendance  and  the  mileage  allowed  by  law;  however,  where  ttie  subpoena  is  issued  on  behalf  of  the 
Government,  money  payments  need  not  be  tendered  In  advance  of  attendance. 
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Board  of  CHontrait  AtipeaLa 

General  Servces  Adrrwstiatton 
Waaington  DC  20405 


Contract/Sol Icltation 
No. 


GS8CA  No. 


GOYERWEMT  CERTIFICATE  OF  FINALITY 
A.  Date  cla1»(s)  filed  with  the  contracting  officer: 


Fora  4 


B.  AMOunt  to  be  paid:  $ 


C.  Agency  address  (regional  office  If  other  than  central  office); 


D.  Agency  certification 


hereby  certifies 


tRaT 


(1)  it  has  not  initiated  and  will  not  Initiate  any  proceeding  at  the  Board 
for  the  reconsideration  of,  or  relief  from,  this  award; 

(2)  it  has  not  initiated  and  will  not  initiate  any  appeal  of  this  award  to 
the  Uhited  States  Court  of  Appeals  for  the  Federal  Circuit  or  to  the 
Ikiited  States  CI  alas  Court  (If  applicable). 


Governoent  Agency 


By 


UatF 


Signature  and  Title 


Note:  This  forwat  shall  not  be  printed,  reproduced,  or  stocked  by  the  Central 
Office  or  regional  offices  and  shall  be  used  only  as  a  guide  for  individual 
preparation. 
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^auxb  of  CHontract  Appeaia 

Genefal  Servicaa  Admlnlstraaon 
W«sf»ngtonOC  20405 


Fom  5 


Cont  ract  /  Sol  i  c  i  tat  1  on 
Ho.  


6S8CA  No. 


APPELLAMT/PROTESTER/IIOIRYENOR  CERTIFICATE  OF  FINALITY 

A.  Address  to  «*ich  check  should  be  sent  (if  check  is  to  be  sent  to  counsel, 
enclose  a  power  of  attorney): 


B.  Appellant/ Protester/ Intervener  certification 


hereby 


certifies  that: 


(1)  it  has  not  initiated  and  will  not  initiate  any  proceeding  at  this 
Board  for  the  reconsideration  of,  or  relief  fro*,  this  award; 

(2)  it  has  not  initiated  and  will  not  initiate  any  appeal  of  this  award  to 
the  United  States  Court  of  Appeals  for  the  Federal  Circuit  or  to  the 
United  States  Clai»s  Court  (if  applicable);  and 

(3)  it  agrees  to  accept  the  aMunt  awarded,  plus  any  interest  awarded,  in 
accordance  with  the  Board's  decision  in  this  case,  in  full  and  final 
satisfaction  of  its  case. 


ISili" 


Appel 1 ant/ Protester/ Intervenor 


By 


(Signature  and  lltie) 


Note:  This  format  shall  not  be  printed,  reproduced,  or  stocked  by  the  Central 
Office  or  regional  offices  and  shall  be  used  only  as  a  guide  for  Individual 
preparation. 

Dated;  )une  3.  1985. 
Laonard  |.  Suchanek, 

Chief  Judge  and  Chairman.  Board  of  Contract 
Appeals. 
[FR  Doc.  85-15351  Filed  6-27-85:  8:45  am) 

BILUNG  CODE  4701-27-M 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1033 

The  Milwaukee  Road,  Inc.,  Authorized 
To  Use  Tracks  and/or  Facilities  of 
Chicago,  Milwaukee,  St.  Paul  &  Pacific 
Railroad  Co.,  Debtor  (Richard  B. 
Ogilvie,  Trustee) 

agency:  Interstate  Commerce 
Commission. 

action:  Amendment  No.  2  to  revised 
service  order  No.  1500. 

summary:  Pursuant  to  section  122  of  the 
Rock  Island  Railroad  Transition  and 
Employee  Assistance  Act,  Pub.  L.  96- 
254,  this  order  authorizes  The 
Milwaukee  Road.  Inc.  provide  interim 
service  over  the  Chicago,  Milwaukee,  St. 
Paul  and  Pacific  Railroad  Company, 
Debtor,  (Richard  B.  Ogilvie,  Trustee), 
and  to  use  such  tracks  and  facilities  as 
are  necessary  for  operations.  This  order 
permits  carrier  to  continue  to  provide 
sen  ice  to  shippers  which  would 
otherwise  be  deprived  of  essential  rail 
transportation. 

effective;  11:59  p.m.,  June  30. 1985.  and 
continuing  in  effect  until  11:59  p.m.. 
August  31. 1985,  unless  otherwise 
modified,  amended  or  vacated  by  order 
of  this  Commission. 

FOfl  FURTHER  INFORMATION  CONTACT 

MP.  Clemens,  jr..  (202)  275-7840  or  274- 
1559. 

List  of  Subjects  49  CFR  Part  1033 

Railroads. 

Decided:  June  24. 1985. 

Upon  further  consideration  of  Revised 
Service  Order  No.  1500  (50  FR  11366  and 

50  FR  21264)  and  good  cause  appearing 
therefor: 

§  1033.1500    (Amended) 

It  is  ordered.  §  1033.1500  the 
Milwaukee  Road.  Inc.  authorized  to  use 
tracks  and/or  facilities  of  the  Chicago. 
Milwaukee.  St.  Paul  and  Pacific 
Railroad  Company.  Debtor  (Richard  B. 
Ogilvie.  Trustee).  Revised  Service  Order 
No.  1500  is  amended  by  substituting  the 
following  paragraph  (n)  for  paragraph 
(n)  thereof: 
•         «         *         •         * 

(n)  Expiration  date.  The  provisions  of 
this  order  are  exter   ed  for  an  additional 
period  of  time,  and      all  expire  at  11:59 
p.m..  August  31, 1985.  unless  otherwise 
modified,  amended  or  vacated  by  order 
cf  this  Commission. 

Effective  date.  This  amendment  shall 
become  effective  at  11:59  p.m..  June  30. 
1985. 


This  action  is  taken  under  the 
authority  of  49  U.S.C.  10304-10305  and 
section  122,  Pub.  L.  96-254. 

This  amendment  shall  be  served  upon 
the  Association  of  American  Railroads, 
Transportation  Division,  as  agent  of  the 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the  terms 
of  that  agreement  and  upon  the 
American  Short  Line  Railroad 
Association.  Notice  of  this  amendment 
shall  be  given  to  the  general  public  by 
depositing  a  copy  in  the  Office  of  the 
Secretary  of  the  Commission  at 
Washington  DC.  and  by  filing  a  copy 
with  the  Director.  Office  of  the  Federal 
Register. 

By  the  Commission,  Railroad  Service 
Board,  members  J.  Warren  McFarland. 
Bernard  Gaillard.  and  lohn  H.  O'Brien. 
Jame*  H.  Bayne. 
Secretary 
[FR  Doc.  85-15551  Filed  ft-27-85:  8:45  am) 
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49  CFR  Part  1033 

Various  Railroads  Authorized  To  Use 
Tracks  and/or  Facilities  of  Chicago. 
Milwaukee.  St.  Paul  &  Pacific  Railroad 
Co.,  Debtor  (Richard  B.  Ogilvie. 
Trustee) 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Amendment  No.  2  to  fifteenth 
revised  service  order  No.  1474. 

SUMMARY:  Pursuant  to  section  122  of  the 
Rock  Island  Railroad  Transition  and 
Employee  Assistance  Act.  Pub.  L.  96- 
254,  this  order  authorizes  various 
railroads  to  provide  interim  service  over 
the  Chicago.  Milwaukee,  St.  Paul  and 
Pacific  Railroad  Company,  Debtor, 
(Richard  B.  Ogilvie),  Trustee,  and  to  use 
such  tracks  and  facilities  as  are 
necessary  for  operations.  This  order 
permits  carriers  to  continue  to  provide 
service  to  shippers  which  would 
otherwise  be  deprived  of  essential  rail 
transportation. 

EFFECTIVE:  11:59  p.m.,  June  30, 1985,  and 
continuing  in  effect  until  11:59  p.m.. 
August  31, 1985,  unless  otherwise 
modified,  amended  or  vacated  by  order 
of  this  Commission. 

FOR  FURTHER  INFORMATION  CONTACT. 

M  F.  Clemens,  jr.,  (202)  275-7840  or  275- 
1559 

List  of  Subjects  in  49  CFR  Part  1033 

Railroads. 

Decided:  |une  24. 1965. 

Upon  further  consideration  of 
Fifteenth  Revised  Service  Order  No. 


1474  (50  FR  2676  and  50  FR  11368)  and 
good  cause  appearing  therefor: 

§  1033.1474    (Amended] 

//  is  ordered.  §  1033.1474  Various 
Railroads  authorized  to  use  tracks  and,^ 
or  facilities  of  the  Chicago.  Milwaukee. 
St.  Paul  and  Pacific  Railroad  Company. 
Debtor  (Richard  B.  Ogilvie.  Trustee). 
Fifteen  the  Revised  Service  Order  No. 
1474  is  amended  by  substituting  the 
following  paragraph  (n)  for  paragraph 
(n)  thereof: 
•        «        •        •        • 

(n)  Expiration  date.  The  provisions  of 
this  order  are  extended  for  an  additional 
period  of  time,  and  shall  expire  at  11:59 
p.m.,  August  31, 1985,  unless  otherwise 
modified,  amended  or  vacated  by  order 
of  this  Commission. 

Effective  date.  This  amendment  shall 
become  effective  at  11:59  p.m.,  June  30, 
1985. 

This  action  is  taken  under  the 
authority  of  49  U.S.C.  10304kl0305  and 
section  122,  Pub.  L.  96-254. 

This  amendment  shall  be  served  upon 
the  Association  of  American  Railroads, 
Transpo.-talion  Division,  as  agent  of  the 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the  terms 
of  that  agreement  and  upon  the 
American  Short  Line  Railroad 
Association.  Notice  of  this  amendment 
shall  be  given  to  the  general  public  by 
depositing  a  copy  in  the  Office  of  the 
Secretary  of  the  Commission  at 
Washington.  D.C.,  and  by  filing  a  copy 
with  the  Director,  Office  of  the  Federal 
Register. 

By  the  Commission.  Railroad  Service 
Board,  members  ).  Warren  McFarland, 
Bernard  Gaillard.  and  John  H.  O'Brien. 

lames  H.  Bayne, 

Secretary. 

|FR  Doc.  85-15551  Filed  6-27-85;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

(Docket  No.  41046-4171] 
Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  .Notice  of  closure. 

SUMMARY:  The  Director.  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined  that  the  optimum  yield  (OY) 
of  sablefish  in  the  Western  Regulatory 
Area  of  the  Gulf  of  Alaska  will  be 
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achieved  on  ]une  25, 1985,  and  that  a 
closure  is  necessary  to  protect  sablefish 
stocks  in  this  regulatory  area.  This 
closure  is  a  management  measure 
intended  to  conserve  the  sablefish 
resource. 

DATES:  This  notice  is  effective  from 
noon.  Alaska  Daylight  Time.  June  25, 
1985,  until  midnight.  Alaska  Standard 
Time.  December  31, 1985.  Public 
comments  are  invited  on  this  closure 
until  July  11, 1985. 

ADDRESS:  Comments  should  be  sent  to 
Robert  W.  McVey,  Director,  Alaska 
Region,  National  Marine  Fisheries 
Service,  P.O.  Box  18G8,  Juneau,  AK 
99802.  During  the  l5-day  comment 
period,  the  data  upon  which  this  notice 
is  based  will  be  available  for  public 
inspection  during  business  hours  (8:00 
a.m.  to  4:30  p.m.,  Monday  through 
Friday)  at  the  NMFS  Alaska  Regional 
Office.  Federal  Building.  Room  453,  709 
West  Ninth  Street,  |uneau,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  J.  Berg  (Fishery  Management 
Biologist.  NMFSJ,  907-586-7230. 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Gulf  of  Alaska 
(FMP),  which  governs  the  groundfish 
fishery  in  the  fishery  conservation  zone 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act, 
provides  for  inseason  adjustments  of 


fishing  seasons  and  areas.  Implementing 
rules  at  §  672.20  specify  that  these 
adjustments  will  be  made  by  the 
Secretary  of  Commerce  (Secretary) 
under  criteria  set  out  in  that  section. 

Three  regulatory  areas  of  the  Gulf  of 
Alaska  are  defined  in  §  672.2  for  the 
purpose  of  better  managing  sablefish. 
One  of  these  is  the  Western  Regulatory 
Area.  The  OY  for  sablefish  in  this  area 
is  1,670  metric  tons  (mt).  Fishing  effort 
increased  significantly  in  this  area 
following  the  closure  of  the  adjacent 
Central  Regulatory  Area  on  May  23. 
1985  (50  FR  21852,  May  29. 1985).  As 
many  as  20  vessels  have  conducted  a 
directed  fisher>'  for  sablefish  with  the 
known  landed  catch  reported  as  of  June 
17, 1985,  totaling  1,585  mt.  Based  on  the 
known  sablefish  catch  and  estimates  of 
sablefish  caught  since  June  10  but  not 
yet  landed,  the  Regional  Director  has 
determined  that  the  optimum  yield  will 
be  reached  at  noon  on  June  25. 1985. 

In  accordance  with  §  672.20(b),  the 
Secretary  issues  this  closure  under 
§  672.22(a).  prohibiting  further  fishing  for 
sablefish  in  the  Western  Regulatory 
Area  until  midnight,  December  31, 1985. 
This  closure  will  be  effective  when  this 
notice  is  filed  for  public  inspection  with 
the  Office  of  the  Federal  Register  and 
after  it  has  been  publicized  for  48  hours 
through  procedures  of  the  Alaska 
Department  of  Fish  and  Game.  Public     . 


comments  on  this  notice  of  closure  may 
be  submitted  to  the  Regional  Director  at 
the  address  above  for  15  days  following 
its  effective  date.  In  view  of  any 
comments  received,  the  necessity  of  this 
closure  will  be  reconsidered  and  a 
subsequent  notice  will  be  published  in 
the  Federal  Register,  either  confirming 
this  closure's  continued  effect, 
modifying  it,  or  rescinding  it. 

Other  Matters 

The  sablefish  stock  in  the  Western 
Regulatory  Area  will  be  subject  to  harm 
unless  this  closure  takes  effect  promptly. 
The  Secretarj'  therefore  finds  for  good 
cause  that  advance  opportunity  for 
public  comment  on  this  notice  is 
contrary  to  the  public  interest  and  that 
its  effective  date  should  not  be  delayed. 

Tb.is  action  is  authorized  by  §§  672.20 
and  672.22,  and  complies  with  E.xecutive 
Order  12291. 

Ust  of  Subjects  in  50  CFR  Part  672 

Fish.  Fisheries,  Reporting  and 
recordkeeping  requirements. 

(16U.S.C.  imi  etseq.) 
Dated:  June  25, 1985. 
Carmen  {.  Blondin. 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 
[FR  Doc.  85-15599  Filed  6-25-85:  1 05  pmj 
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This  section  of   the   FEDERAL   REGISTER 
contains  notKies  to  the  pub'ic  of  the 
proposed  issuance  of  rules  and 
regulations    The  purpose  of  these  notices 
IS  to  give  interested  persons  an 
opportunity   to  participate  m   the  rule 
rraKing   poor   to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  736 

|An>dt.  No.  II 

Grain  Warehouses;  Inspection  Fees 

agency:  Agricultural  Stabilization  and 
Cc rservation  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Agricultural  Stabilization 
and  Conservation  Service  (ASCS) 
proposes  to  amend  the  regulations  for 
ft'derallv  licensed  grain  warehouses  [7 
CFR  Part  736). 

The  intended  effect  of  this  rule  is  to: 
( 1 1  .Mlow  for  examination  of  a 
v\arehouse  upon  the  request  of  the 
license  holder  and  provide  a  fee  for  that 
examination;  (2)  provide  for  an 
examination  after  license  suspension 
and  provide  a  fee  therefor:  and  (3) 
adjust  fees  charged  for  examinations  to 
provide  fc^  an  additional  fee  when  a 
warehouseman  has  multiple  warehouse 
locations  under  a  single  license.  This 
rule  is  promulgated  under  the  authority 
of  the  United  States  Warehouse  Act  as 
amended. 

DATE:  Comments  should  be  received  on 
or  before  July  29,  1985  to  assure 
consideration. 

ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Paul  W. 
King.  Director.  Warehouse  Division. 
Room  5968- South  Agriculture  Building. 
Agricultural  Stabilization  and 
Conservation  Service.  P.O.  Box  2415. 
Department  of  Agriculture.  Washington. 
DC.  20013 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  J.  Wishmire,  202-475-1028. 
SUPPtEMENTARV  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effecti  eness  of 
these  regulations  under  those 


procedures.  The  sunset  review  date 
established  for  these  regulations  is 
February  17. 1986. 

Merrill  D.  Marxman.  Deputy 
Administrator  for  Commodity 
Operations.  ASCS.  has  determined  that 
this  action:  (1)  Is  not  a  major  rule  as 
defined  by  Executive  Order  12291 
because  it  will  not  result  in:  |a)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (b)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State  or  local 
government,  or  a  geographic  region:  or 
(c)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.  based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets:  and  (2)  will  not  increase 
the  Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

In  compliance  with  5  CFR  Part  1320 
Controlling  Paperwork  Burdens  on  the 
Public,  which  implements  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L.  96-511. 
the  information  collection  requirements, 
if  any.  resulting  from  these  proposed 
revisions — specifically  reporting 
requirements — have  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review.  Comments  concerning  the 
information  collection  requirements 
contained  in  these  proposed  rules  may 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention;  Desk  Officer.  ASCS/ 
USDA.  Washington.  D.C.  20503. 
Telephone  (202)  395-7340. 

Merrill  D.  Marxman.  Deputy 
Administrator  for  Commodity 
Operations.  ASCS.  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  imposes  no 
additional  economic  costs  on  small 
entities.  Therefore,  no  regulatory 
flexibility  analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  In  addition,  it  will  not  adversely 
affect  environmental  factors  such  as 
wildlife  habitat,  water  quality,  or  land 
use  and  appearance.  Therefore,  neither 
an  Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
required  and  none  was  prepared. 

This  action  will  not  have  a  significant 
impact  specifically  upon  area  and 
community  development,  therefore 


review  as  established  by  Executive 
Order  12291  (February  17. 1981)  was  not 
used  to  assure  that  units  of  local 
government  are  informed  of  this  action. 

Background 

The  U.S.  Warehouse  Act  (Act)  (7 
use.  241  et  seq]  provides  for  the 
licensing  of  warehousemen  who  apply 
to  the  Secretary  of  Agriculture  and  meet 
statutory  and  regulatory  standards.  The 
primary  objectives  of  the  Act  are  to:  (1) 
Protect  producers  and  others  who  store 
their  property  in  public  warehouses:  (2) 
assure  the  integrity  of  warehouse 
receipts  as  documents  of  title  to  be  used 
as  collateral  for  loans  thereby 
facilitating  trading  in  interstate 
commerce  of  agricultural  commodities: 
and  (3)  set  and  maintain  a  standard  for 
sound  warehouse  operations. 

These  objectives  have  been  attained 
by  research  and  development  of  basic 
standards  for  good  warehousing 
practices:  original  and  continuing 
examinations  of  applicants  and 
licensees:  financial  and  bonding 
requirements;  and  licensing  and 
regulatory  requirements. 

Throughout  its  more  than  60  years  of 
operation,  the  Departments  supervision 
of  licensees  has  focused  on  original  and 
unannounced  continuing  examinations. 
The  original  examination  is  designed  to 
determine  whether  an  applicant  meets 
the  standards  for  licensing.  The 
continuing  unannounced  examination  is 
to  determine  whether  the  licensee 
continues  to  meet  these  standards  and  is 
capable  of  fulfilling  obligations  he  may 
have  assumed  as  a  licensee.  The  cost  of 
the  original  examination  is  paid  by  the 
warehouseman  in  accordance  with  fees 
prescribed  in  7  CFR  736.58(a).  The  cost 
of  the  continuing  examination(s)  is  paid 
by  the  warehouseman  as  part  of  the 
annual  fee  prescribed  by  7  CFR  736.58 
(b)(1).  It  is  proposed  that  the  manner  of 
computing  the  annual  fee  be  modified. 

A  grain  warehouseman  sometimes 
needs,  and  would  receive  benefits  from, 
a  planned  examination  of  his  licensed 
warehouse  at  a  time  other  than  the 
unannounced  examinations.  Some  of 
these  needs  are  to:  (1)  Meet  requests  or 
requirements  of  depositors  or  lending 
agencies,  (2)  determine  the  quantity  or 
condition  of  grain  in  store,  (3)  determine 
whether  the  quantity  and  quality  of 
grain  in  storage  is  sufficient  to  satisfy 
outstanding  storage  obligations,  or  (4) 
have  an  independent  physical  inventory 
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coinciding  with  the  warehousRman's  end 
of  fiscal  year  audit. 

To  accommodate  these  needs,  it  is        J 
proposed  to  provide  for  the  examination 
of  a  licensed  grain  warehouse  at  the 
warehouseman's  request  and  to 
prescribe  fees  for  this  service.  Under 
this  proposal,  a  warehouseman  would 
submit  a  written  request  for  such  an 
examination  stating  the  purposes  of  the 
examination  and  the  warehouseman's 
agreement  to  pay  the  prescribed  fee.  The 
Department  would  conduct  the 
examination,  if  it  did  not  adversely 
affect  its  ability  to  meet  program 
commitments. 

Section  10  of  the  Act  requires  that  the 
fees  charged  for  examinations  of 
warehouses  shall  be  reasonable  and 
"shall  cover,  as  nearly  as  practicable, 
the  costs  of  providing  such 
services  *   *  *  including  the 
administrative  and  supervisory  costs." 

The  costs  of  providing  the  proposed 
examination  would  be  comparable  to 
the  costs  of  providing  an  unannounced 
continuing  examination.  The  costs  of 
providing  a  continuing  examination 
account  for  approximately  75  percent  of 
the  annual  warehouse  fee  assessed  to  a 
warehouse  which  does  not  have  a 
Uniform  Grain  Storage  Agreement 
(UGSA).  with  Commodity  Credit 
Corporation  (CCC).  with  the  remaining 
25  percent  consisting  of  the  costs  of 
financial  review  and  analysis,  licensing 
and  bonding,  research  and  development, 
and  other  services.  The  annual 
warehouse  fee  for  a  warehouse  having  a 
UGSA  is  lower  because  the  CCC  pays  a 
portion  of  the  costs. 

The  Secretary  proposes  to  prescribe 
fees  for  the  proposed  examination  which 
would  be  equal  to  75  percent  of  the 
annual  fees  under  7  CFR  736.58(b) 
applicable  to  warehouses  not  having  a 
UGSA.  Because  the  proposed 
examination  would  not  benefit  CCC, 
CCC  will  not  pay  a  portion  of  the  costs 
of  the  proposed  examination. 

Deficiencies  in  operation  and 
violations  of  the  regulations  are  often 
disclosed  by  the  unannounced 
examinations.  The  Department  directs 
the  warehouseman's  attention  to  these 
items  by  personal  contact  and  written 
advice.  The  warehouseman's  neglect  or 
failure  to  correct  these  deficiencies  can 
result  in  a  license  suspension.  When  the 
deficiencies  are  corrected,  the 
warehouseman  may  apply  for 
reinstatement  of  his  license.  A 
reexamination  of  the  warehouse  is 
required  to  assure  that  corrections  have 
been  made. 

This  examinalit*!  would  be  much  the 
same  as  a  pl;»nned  examination  and  the 
costs  of  making  the  reinstatement 
examination  would  be  comparable  to 


the  costs  of  providing  the  unannoonced 
continuing  compliance  examination. 
However,  in  the  reinstatement 
examination  unlike  the  planned 
examination  additional  time  must  be 
devoted  to  verify  and  report  on  the 
correction  of  the  deficiencies  which 
resulted  in  the  suspension,  thus  an 
increased  fee  would  be  required  to 
cover  the  costs  incurred.  Therefore,  the 
proposed  charge  for  the  reinstatement 
examination  after  the  suspension  is 
determined  to  have  been  justified  is  -M  a 
rate  of  100  percent  of  the  annual  fee      '^ 
indicated  under  7  CFR  736.58(b),  as 
applicable  to  warehouses  not  having  a 
uGSA.  CCC  will  not  share  the  cost  of 
the  examination. 

This  proposed  rule  also  revises  the 
table  used  in  determining  the  annual 
licensed  warehouse  fee  charged  grain 
warehousemen. 

User  fees  were  established  for  this 
service  effective  October  1. 1981, 
pursuant  to  Section  10  of  the  U.S. 
Warehouse  Act,  7  U.S.C.  241-273  as 
amended  by  the  Omnibus  Budget 
Reconciliation  Act  of  1981,  and  provided 
for  a  fee  based  on  the  total  capacity  of  a 
licensed  warehouse,  irrespective  of  the 
number  of  warehouse  locations  under  a 
single  license.  Thus,  a  single  warehouse 
on  a  license  and  a  number  of 
warehouses  at  different  locations  on  a 
single  license,  both  licenses  equal  in 
capacity,  would  be  required  to  pay 
equal  charges.  Examining  warehouses  at 
different  locations  under  a  single  license 
is  more  time  consuming  than  examining 
a  single  warehouse  location.  The 
Department  proposes  to  adjust  these 
charges  to  more  adequately  reflect  the 
actual  costs  of  performing  each 
examination. 

The  proposed  rule  specifies  a  change 
based  on  bushels  of  capacity  for  each 
warehouse  at  an  identifiable  location 
that  is  under  a  single  license.  The  charge 
for  each  separate  warehouse  under  a 
license  is  computed  separately  and 
totaled  to  equal  the  fee. 

The  total  capacity  of  all  warehouse 
locations  under  a  single  license  shall  not 
exceed  the  current  warehouse  licensed 
capacity. 

An  identifiable  location  is  a  fully 
functional  facility  operated  as  a  public 
warehouse  as  determined  by  the 
Secretary.  A  fully  functional  facility  on  a 
farmsite  would  also  be  identified  as  a 
separate  location. 

An  outlying  unit  which  is  not  a  fully 
functional  facility  would  be  included 
under  the  nearest  fully  functional 
operating  location. 

The  annual  fee  each  licensed 
warehouse  will  be  assessed  and 
collected  effective  with  the  date  of 


issuance  of  the  original  license  and 
thereafter  on  the  anniversary  date. 

List  of  Subjects  in  7  CFR  Fart  736 

Administrative  practice  and 
procedure.  Grain,  License  fees. 
Warehouses. 

Proposed  Rule 

PART  736— GRAIN  WAREHOUSE 

Accordingly,  it  is  proposed  to  amend 
the  regulations  for  grain  warehouses  (7 
CFR  Part  736)  as  follows: 

1.  The  Authority  Citation  for  7  CFR 
Part  736  continues  to  read  as  follows: 

Authority:  Sec.  28.  39  Stat.  490  (7  U.S.C. 
268). 

2.  Section  736.58  is  revised  to  read  as 
follows:' 

§  736.53    Warehouse  inspection  fees. 

(a)  A  fee  shall  be  charged  and 
collected: 

(1)  For  each  original  examination  or 
inspection,  or  reexamination  or 
reinspection  for  modification  of  an 
existing  license  of  a  warehouse  under 
the  Act  computed  at  the  rate  of  $10  for 
each  10,000  bushels  of  storage  capacity 
or  fraction  thereof,  determined  in 
accordance  with  §  736.6(d),  but  not  less 
than  $100  nor  more  than  $1,000: 

(2)  For  each  examination  of  a  licensed 
warehouse,  requested  in  writing  by  the 
warehousem.an.  computed  at  the  rate  of 
75  percent  of  the  annual  fee  under 

§  736.58(b)  applicable  to  warehouses  not 
having  a  Uniform  Grain  Storage 
Agreement,  (The  request  must  state  the 
purposes  of  the  examination  and 
contain  an  agreement  to  pay  all  required 
costs.  The  Secretary  may  refuse  any 
such  request  if  performing  the 
examination  would  affect  the 
Department's  performance  of  regular 
program  responsibilities.);  and 

(3)  For  each  examination  of  a 
warehouse  whose  license  has  been 
suspended,  the  suspension  is 
determined  to  be  justified,  and 
reinstatement  is  requested  by  the 
warehouseman,  computed  at  the  rale  of 
100  percent  of  the  annual  fee  under 

§  736.58(b)  applicable  to  warehouses  not 
having  a  Uniform  Grain  Storage 
Agreement. 

(b)  Each  warehouseman  shall  pay  an 
annual  fee  computed  in  accordance  with 
this  subsection  using  the  table  set  forth 
below.  The  fee  will  be  assessed  and 
payable  when  bond  is  first  furnished  for 
acceptance  by  the  Secretary  and 
annually  thereafter  on  the  bond  renewal 
date.  The  fee  will  be  determined  by 
computing  the  amount  due  for  each 
identifiable  location  under  the  license 
and  adding  those  amounts  together  to 
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cittHrmine  the  lutal  amoun)  due  fur  the 
license.  The  wan-house  ciipacity  at  edch 
locdtion  will  be  determined  by  the 
Si'crr-tary.  The  total  capaci'y  of  all 
iv.i:«'hi)uses  at  all  lo(  niior.s  shjill  not 
I'xr.eed  the  capacity  sti;Ud  in  the  r.urr»:n» 
warehouse  license.  An  identifiable 
lof  arfi'in  is  a  fulK  functional  facility 
operated  as  a  public  warehouse  as 
-mined  by  the  Secretary  An 
>  ing  unit  which  is  not  a  fully 
functional  operating  facility  is  «nclii<led 
under  the  nearest  fully  functional 
operatinj?  facility. 

Annual  Fee  Table 


L>x4!>on  gran  capacity  iausr«<^ 


I  «  150  000- 

150  001  10  2SO.O0O 


JS0  001  losoo.oao 

---1  10  750.000   .-- 

'  «>  1  ooo.ooc 

'   C»)1  ID  I.MO.0OO 

tmuMi  10  1  soo.ooo 
I  SOC.COt  to  zooo.oco 
?r<ioooi  10  2.500.000 
2.SOO00I  10  5.000.000 
S.0OO.0C1  to  7.500.000 
7.500  0O<  K>  fO.000.000 
10.000.001  .  


'  Ptu»  S30  Pw  rwifcin  iMsneM  ol  capaMy  Mx»«  <0  Takon 


'  PHis  $60  par  rMlnr  liinrtaM  o*  capac^  abow*  lO  Tweon 
or  Kacuon  tia«aof 

Signed  at  Washington.  D.C  on  ]une  24. 

Everett  Rank. 

Adntinistrotor.  A^incuitural Staftilizottoti  anil 

Corsencticn  Service. 

|KR  Doc.  85-15533  Filed  S-J'-aS:  8;4S  ani| 
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Commodity  Credit  Corporation 
7  CFR  Part  1421 

Price  Support  Loan  and  Purctiase 
Program 

AGENCY:  Commodity  Credit  Corporation. 

ISDA 

action:  Proposed  rule. 

SUMMAftv:  This  proposed  rule  would 
amend  the  regulations  at  7  CFR  Part 
1421  governing  the  Commodity  Credit 
Corporation  (CCC)  price  support  loan 
and  purchase  program  effective  with  the 
1985  and  subsequent  crops  of  grain  and 
similarly-handled  commodities  with 
respect  to  loan  maturity  dates  and  the 
measurement  of  farm  stored  loan 
collateral.  In  addition,  this  proposed  rule 
would  remove  obsolete  references  to 


annual  commodity  supplements  in  7 

C\H  Part  1421. 

DATE:  Comments  must  f>e  receneil  oo  or 

bf  forp  July  29.  1985. 

AOOAESS:  Send  comments  to  Uirec;tor. 

Cotton.  Grain,  and  Rice  Price  Support 

Division.  Agricultural  Stabilization  and 

Conservation  Service.  U.S.  Department 

of  Agnculture.  PO.  Box  241S. 

VVis^;ngfon.  DC.  20013 

Fon  nrnTMCR  infoiimation  contact: 

Steve  Gill.  Program  Specialist.  Cotton. 
Grain,  and  Rice  Price  Support  Division 
Agricultural  Stabilization  and 
Conservation  Service.  US.  D«^partnienl 
of  Agriculture.  P.O.  IJox  2415. 
Washington.  DC.  2001.3  Phone  (2021 
44 "-8480 

SUPPLEMENT ARY  INFORMATION: 
Information  collection  requirements 
contained  in  this  regulation  (7  CFR  Part 
1421)  have  been  approved  by  the  OfTice 
of  Management  and  Budget  in 
accordance  with  the  provisions  of '44 
U.S.C.  Chapter  35  and  have  been 
assigned  OMB  Numbers  0560-0040  and 
0,560-0087. 

This  proposed  rule  has  been  reviewed 
under  U.S.  Department  of  Agriculture 
(USDA)  procedures  established  in 
accordance  with  provisions  of  Executive 
Order  12291  and  Departmental 
Regulation  No.  1512-1  and  has  been 
classified  "not  major."  It  has  been 
determined  that  these  program 
provisions  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  SlOO 
million  or  more:  (2)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies  or  geographic 
regions;  or  (3J  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this 
proposed  rule  applies  are;  Title — 
Commodity  Loans  and  Purchases; 
Niimber — 10.051:  as  found  in  the  Catalog 
of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
CCC  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environment  evaluation  that  this  action 
will  have  no  significant  impact  on  the 
quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 


This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12.172 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  4«  FK 
29115  f|ime  24,  1983). 

Producers  will  soon  be  obtaining 
lortns  or,  ISSS-crop  commodities.  Since 
the  proposed  changes  made  by  these 
regulations  will  be  applicable  to  1985 
c:rop  com.Tiodities,  the  comment  period 
IS  limited  to  30  days.  Therefore, 
comments  must  be  received  with  respect 
to  this  proposed  rule  by  July  29,  1985  in 
order  to  be  assured  of  consideration 

Loan  .Maturity  Dates 

The  regulations  at  7  CFR  1421.6|c| 
currently  provide  that  CCC  price 
support  loans  for  commodities  other 
than  rice,  farm-stored  flue-cured 
tobacco,  and  farm-stored  peanuts 
mature  on  demand  but  no  later  than  the 
last  day  of  the  ninth  calendar  month 
following  the  month  in  which  the  loan  is 
disbursed.  Because  loan  maturity  dates 
are  currently  determined  according  to 
the  date  the  loans  are  disbursed, 
producers  cannot  be  informed  of  the 
specific  loan  maturity  date  when  an 
application  is  submitted  for  a  loan.  This 
is  especially  true  during  the  last  few 
duys  of  each  month  and  during  a  heavy 
loan  application  period  in  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  county 
office  when  the  loan  is  disbursed  after 
the  first  of  the  next  month.  This 
proposed  rule  would  provide  that  loans 
for  commodities  which  are  provided  for 
under  the  programs  authorized  by  7  CFR 
Part  1421  other  than  rice,  farm-stored 
flue-cured  tobacco,  and  farm-stored 
peanuts  would  mature  upon  demand  but 
no  later  than  the  last  day  of  the  ninth 
calendar  month  following  the  month  in 
which  the  loan  application  is  made  if  the 
loan  is  disbursed  no  later  than  the  last 
day  of  the  month  following  the  month  in 
which  loan  application  is  made.  If  the 
loan  is  not  disbursed  within  this  time 
period,  the  producer  would  be  required 
to  reapply  for  a  loan.  This  proposed  rule 
would  also  amend  7  CFR  1421.58{al. 
1421.98(a),  1421.218(a).  1421.253(a), 
1421.343(a),  1421.373(a),  and  1421.468(a) 
to  make  conforming  amendments 

Annual  Commodity  Supplements 

Annual  commodity  supplements  are 
no  longer  published  by  CCC. 
Accordingly,  this  proposed  rule  would 
remove  the  obsolete  reference  to  the 
annual  commodity  supplements  which 
are  found  at  %  1421.6(c). 
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Farm  Storage  Loans 

The  regulations  at  7  CFR  1421.17(a) 
and  (e)  currently  [wovide  that  the 
quantity  of  farm-stored  commodities 
which  are  pledged  as  collateral  for  a 
CCC  price  support  loan  may  be  based 
upon  either  the  physical  measurement  of 
the  commodity  or  upon  a  certification 
provided  by  the  producer  with  respect  to 
quantity  of  the  commodity  stored  on  the 
farm.  To  reduce  the  potential  of  loan 
deficiencies  that  could  occur  as  a  result 
of  erroneous  certifications,  this 
proposed  rule  would  require  that  all 
farm-stored  commodities  pledged  as 
collateral  for  a  loan  in  accordance  with 
Part  1421  by  measured  by  ASCS  except 
barley,  corn,  and  soighum  when  they 
are  considered  to  be  high  moisture 
commodities.  The  measurement  of  these 
high  moisture  commodities  would  not  be 
required  because  of  known  safety 
hazards  in  attempting  to  measure  high 
moisture  grain  stored  in  silos  and 
oxygen-limiting  structures. 

This  proposed  rule  would  amend  for 
clarify  in  §  1421.17(a)  the  references  to 
the  administrative  criteria  used  by  State 
and  country  committees  in  estat)lishing 
the  maximum  percentage  of  a  quantity 
of  a  commodity  which  is  stored  in 
approved  farm  storage  facilities  which 
may  be  pledged  as  collateral  for  a  price 
support  loan.  This  proposed  rule  would 
also  amend  §  1421.17(e)  to  provide  that 
the  maximum  percentage  of  high 
moisture  jrain  for  which  a  price  support 
loan  may  be  obtained  by  a  producer 
cannot  exceed  75  percent  of  the  total 
quantity  of  the  grain  as  certified  by  the 
producer.  Section  1421.284  would  be 
amended  by  deleting  the  requirement 
that  loans  be  based  upon  100  percent  of 
the  estimated  quantity  of  additional 
peanuts  pledged  as  collateral  for  a  loan. 
This  change  would  provide  that  peanuts 
pledged  as  collateral  for  a  loan  would 
be  treated  in  the  same  manner  as  other 
commodities  which  are  pledged  as 
collateral  for  a  loan. 

List  of  Subjects  in  7  CFR  Part  1421 

Grains  loan  programs — agriculture. 
Price  support  programs.  Surety  bonds. 
Warehouses. 


Proposed  Rule 

PART  1421— (AMENDED! 

Accordingly,  it  is  proposed  that 
Chapter  XIV,  Title  7  of  the  Code  of 
Federal  Regulations  be  amended  as 
follows: 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  Sees.  4  and  5:  62  Stat.  1070.  as 
amended.  1072.  (15  U.S.C.  714b.  714<:);  Sees. 
101.  105B.  107B,  110,  201.  301.  401.  405:  63  Stat. 


1051.  as  amended.  95  Stat.  1242.  as  amended. 
1227,  as  amended.  1221.  as  amended.  91  Stat. 
951,  as  amended.  63  Stat.  1052.  as  amended, 
1053.  as  amended.  1054.  as  amended  (7  U.S.C. 
1441.  1444d.  I44.5l>-1.  1445e.  1446. 1447. 1421, 
1425). 

2.  In  Part  1421.  the  Table  of  Contents 
and  the  Subpart  headings  to  sections 
1421.1  through  1421.29:  sections  1421.50 
through  1421.60:  sections  1421.90  through 
1421.100;  sections  1421.210  through 
1421.220:  sections  1421.245  through 
1421.254;  sections  1421.280  through 

1421  291;  sections  1421.300  through 
1421.312:  sections  1421.335  through 
1421.34.5;  sections  1421.365  through 
1421.374;  and  sections  1421.460  through 
1421.471;  are  amended  by  deleting 
•1978".  "1982",  and  "1984"  wherever 
they  appear  and  inserting  in  lieu  thereof 
■1985". 

3.  In  Part  1421.  the  first  sentence  of 

§  1421.1  is  amended  by  deleting  "1978" 
and  inserting  in  lieu  thereof  "1985". 

4.  In  Part  1421,  §§  1421.50. 1421.90. 
1421.210,  1421.245, 1421.280.  1421.300. 
1421.335.  1421.365.  1421.460, 1421.745  are 
amended  by  deleting  "1978",  "1982"  and 
"1984"  wherever  they  appear  and 
inserting  in  lieu  thereof  "1985". 

5.  In  Part  1421.  §  1421.6(c)  is  revised  to 
read  as  follows: 

§1421.6    Program  availability, 
disbursement,  and  msturity  of  loans. 

*  «         •         *         •   , 

(c)  Availability  and  maturity  dates. 
Final  availability  dates  applicable  to 
loans  and  purchases  will  be  specified  in 
the  individual  commodity  regulations 
which  supplement  this  subpart. 
Whenever  the  final  date  of  availability 
or  the  maturity  date  falls  on  a 
nonworking  day  for  county  offices,  the 
applicable  final  date  shall  be  extended 
to  include  the  next  workday.  Loans  on  " 
commodities  other  than  rice,  farm-stored 
flue-cured  tobacco  and  farm-stored 
peanuts  mature  on  demand  but  not  later 
than  the  last  day  of  the  ninth  calendar 
month  following  the  month  in  which  the 
loan  application  is  made.  If  the  loan  is 
not  disbursed  by  the  last  day  of  the 
calendar  month  following  the  month  in 
which  loan  application  is  made,  the 
producer  must  reapply  for  a  commodity 
loan  as  otherwise  provided  by  this  Part. 

•  «         *         •         • 

6.  In  Part  1421,  S  1421.17(a)  and  (e)  are 
revised  to  read  as  follows: 

S  1 42 1 . 1 7    Farm  storage  loans. 

(a)(1)  Quantity  for  loans.  The  quantity 
of  a  commodity  which  shall  be  used  to 
determine  the  amount  of  a  farm  storage 
loan  shall  not  exceed  a  percentage 
(hereinafter  called  the  "loan 
percentage"),  as  established  by  the  State 
committee,  of  the  certified  or  measured 


quantity  of  the  eligible  commodity 
stored  in  approved  farm  storage  and 
covered  by  the  note  and  security 
agreement.  Except  as  provided  in 
paragraph  (e)  of  this  section  with 
respect  to  barley,  corn,  and  sorghum 
when  they  are  considered  to  be  high 
moisture  commodities,  the  collateral 
securing  all  farm  storage  loans  shall  be 
measured.  Farm  storage  loans  may  be 
made  on  less  than  the  maximum 
quantity  eligible  for  loan  at  the 
producer's  request.  However,  ail  of  the 
commodity  in  a  bin.  crib,  or  lot  shall  be 
pledged  as  security  for  a  farm  storage 
loan  although  only  a  portion  thereof 
would  otherwise  be  adequate  security 
for  the  amount  of  the  loan. 

(2)  The  State  committee  shall 
establish  the  loan  percentage  each  year 
for  each  commodity  on  a  Statewide 
basis  or  for  specified  areas  within  the 
State.  With  respect  to  ear  corn,  the  loan 
percentage  may  not  exceed  90  percent. 
The  factors  to  be  considered  by  the 
State  committee  in  determining  loan 
percentages  shall  include  but  not  be 
limited  to:  (i)  General  crop  conditions: 
(ii)  factors  affecting  quality  peculiar  to 
an  area  or  State;  and  (iii)  climatic 
conditions  affecting  storability. 

(3)  The  loan  percentages  established 
by  the  State  committee  may  be  reduced 
by  the  county  committee  on  an 
individual  farm  or  producer  basis  in 
order  to  provide  CCC  with  adequate 
protection.  The  factors  to  be  considered 
by  the  county  committee  in  reducing  the 
loan  percentages  shall  include  but  not 
be  limited  to:  (i)  The  condition  or 
suitability  of  the  storage  structure;  (ii) 
the  condition  of  the  commodity;  and  (iii) 
the  hazardous  location  of  the  storage 
structure,  such  as  a  location  which 
exposes  the  structure  to  danger  of  flood, 
fire,  and  theft  by  a  person  not  entrusted 
with  possession  of  the  commodity. 

•        ♦        *        •        • 

(e)  Producer  certification.  In  addition 
to  loan  quantity  determinations  based 
on  measurement  as  provided  in 
paragraph  (a)  of  this  section,  loan 
quantity  determinations  for  barley,  corn, 
and  sorghum  when  they  are  considered 
to  be  high  moisture  commodities  may  be 
made  on  the  basis  of  the  quantity  of  the 
commodity  which  an  eligible  producer 
certifies  in  writing  on  Form  CCC-666  is 
eligible  to  be  pledged  as  collateral  and 
is  otherwise  available  for  loan  purposes. 
The  maximum  loan  percentage  shall  be 
75  percent  of  the  quantity  certified  by 
the  producer,  unless  such  loan 
percentage  is  reduced  by  the  State  or 
county  committee  in  accordance  with 
paragraph  (a)  of  this  section. 
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7.  In  Part  14:n.  paragraph  (a)  of  each 
§§  U21.58. 1421.98. 1421.2ia  1421.253. 
1421  343. 1421.373.  and  1421.468  arp 
revised  to  read  as  foilotvs: 

§  1421.        Maturity  of  loans  and  expiration 
of  purcfiase  agreements. 

(a)  iuars.  Loans  shall  mature  in 
.1  cordance  with  S  1421.6(c|. 

8  In  Pdrt  1421.  S  1421  2ft4  is  revised  lo 

rf-.td  iiS  follows: 

«!  1421.2B4    Octerminatton  of  quantity. 

The  quantity  of  peanuts  pledged  as 
« i)liatfral  for  a  farm  storajjc  peanut  loan 
shall  be  dettrmincd  in  accordance  with 
;;  1421.17  of  the  general  regulations  and 
shall  be  expressid  in  units  of  Ions  and 
tenths  of  tons. 

Sisncil  .'t  VVashinjjtim.  DC    on  jiii^**  J4 

Everrd  Rank, 

'  !At:  I'ice Frt-siilfrit.  CinnriiHlity  Cntl:! 

-(ition. 
|f  K  Our  8r.-155«9.  Kjitd  6-27-ftS;  8  45  am| 
WLLKIG  COOC  Mt«-«»-a 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  91.  161  and  162 

lOocket  No.  84-0811 

Accreditation  of  Veterinarians  and 
Origin  Health  Certificates 

AGENCY:  .'Knimal  and  Plant  Health 
luspe:  tion  Service.  HSDA. 
actiom:  Proposed  rule. 

summary:  This  document  proposes  to 
make  changes  in  9  CPU  Parts  161  and 
162  relating  to  the  accreditation  of 
veterinarians.  These  changes  would 
retjuire  that  a  revocation  remain  in 
effect  fur  at  least  two  years:  would 
require  that  a  veterinarian  whose 
accreditation  had  been  suspended  for 
six  months  or  more  or  revoked  m.ust 
pass  an  examination  administered  by 
APHIS  as  a  condition  of  reaccreditation. 
and  wodld  clarify  the  regulations  to 
provide  that  the  Veterinarian  in  Charge 
.shall  designate  the  time  and  place  for 
the  holding  of  an  informal  conference,  in 
accordance  with  certain  criteria.  This 
document  also  proposes  to  make 
changes  in  9  CP'R  Parts  91  and  161 
relating  to  origin  health  certificates 
These  changes  would  allow  an 
accredited  veterinariar.  to  sign  an  origin 
health  certiticate  without  including  test 
results  from  a  laboratory  and  ivould 
allow  an  authorized  Veterinarj  Services 
veterinarian  to  include  such  test  results 
on  the  origin  health  certificate,  under 
c:ertain  circumstances.  These  proposed 


changes  appear  necessary  to  help 
ensure  that  only  veterinarians  who  are 
qualified  and  act  in  compliance  with 
applicable  requirements  are  accredited, 
and  to  provide  a  mechanism  to  help 
ensure  that  completed  origin  health 
certificates  are  available  when  they  are 
needed  by  exporters. 
date:  Written  comments  .must  be 
received  on  or  before  July  29.  1985. 
ADDRESS:  Written  comments  concerning 
this  proposed  rule  should  be  submitted 
to  Thomas  O.  Gcssel,  Director, 
Regulatory  Coordination  Staff  APHIS. 
LSDA.  Room  728.  Federal  Building.  6505 
Belcrest  Road.  Hyattsville.  MD  20782 
Written  comments  received  may  be 
inspected  at  Room  728  of  the  Federal 
Building  between  8  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Robert  E.  Wagner.  Interstate 
Inspection  and  Compliance  Staff,  VS. 
APHIS.  USDA.  Room  806,  Federal 
Building.  6505  Belcrest  Road. 
H>attsv:r.e.  MD  20782.  301-4:!6-^«ift4 
SUPPLEMENTARY  INFORMATION: 

Accreditation 

Requirements  and  standards  for 
accredited  veterinarians,  and  provisions 
concerning  the  suspension  or  revocation 
of  such  accreditation  are  set  forth  in  9 
CFR  Part  161. 

Section  161.3  currently  contains 
provisions  authorizing  the  accreditation 
of  a  veterinarian  to  be  suspended  for  a 
given  period  of  time  or  to  be  revoked 
based  on  a  finding  that  the  veterinarian 
has  not  complied  with  the  standards  for 
accredited  veterinarians  set  forth  in 
S  161.2.  A  suspension  or  revocation  can 
be  imposed  only  after  opportunity  for  an 
aSjudicatory  hearing  under  the  rules  of 
practice,  except  that  a  summary 
suspension  found  necessary  on  an 
emergency  basis  in  order  to  adequately 
protect  the  public  health,  interest,  or 
safety  may  be  imposed  pending  a  final 
determination  in  an  adjudicatory 
proceeding.  With  respect  to 
suspensions,  except  for  summary 
suspensions  that  are  changed  to 
revocations  as  the  resi't  of  adjudicatorv' 
proceedings,  it  has  been  the  practice  of 
Veterinan,  Services  to  automatically 
reinstate  a  veterinarian  as  an  accredited 
veterinarian  after  the  time  period  of  the 
suspension  has  ended.  However,  a 
veterinarian  whose  accreditation  has 
been  revoked  must  meet  the  following 
provisions  in  §  161.1(bl  in  order  to 
become  reaccredited: 

(b)  The  Deputy  Administrator  is  tierelty 
authorized  to  rearcredit  a  veterinarian  whose 
accreditation  has  been  revoked  when  he 
determines,  after  the  order  of  revocation  has 


been  in  effect  for  not  less  than  one  year,  that 
such  veterinarian:  (1)  Is  licensed  to  practice 
veterinary  medicine  in  the  Stale  in  which  he 
wishes  to  be  accredited;  (2)  has  made  formal 
application  for  accreditation  on  Form  1-36A. 
"Application  for  Veterinary  Accreditation"; 
(3)  has  been  jointly  recommended  by  the 
State  Animal  Health  Official  and  the 
Veterinarian-in-Charge  for  the  State  in  which 
the  veterinarian  is  licensed  and  wi.shes  to  be 
accredited:  and  (4)  such  veterinarian  has 
furnished  adequate  assurance  that  he  will 
faithfully  fulfill  the  duties  of  an  accredited 
veterinariiin  in  the  futxire. 

It  is  proposed  to  make  changes  in 
§  161.1(b)  of  the  regulations  to  require 
that  a  revocation  remain  in  effect  for  at 
least  two  years,  and  to  add  a 
requirement  in  §  161.1(b)  to  provide  that 
a  veterinarian  whose  accreditation  has 
'  been  revoked  must  pass  an  examination 
administered  by  Veterinarj'  Services  as 
a  condition  of  reaccreditation.  It  is  also 
proposed  to  amend  S  161.1  to  set  forth 
the  current  practice  of  Veterinary 
Services  with  respect  to  reaccreditation 
of  veterinarians  after  suspensions,  with 
one  change.  In  this  connection,  it  is 
proposed  to  add  a  new  paragraph  (c)  to 
5  161.1  to  read  as  follows: 

|c)  A  veterinarian  whose  accreditation  has 
been  suspended  (other  than  a  summary 
suspe.asion  that  is  changed  to  a  revocation  a« 
the  result  of  an  adjudicatory  proceeding)  will 
be  automatically  reinstated  as  an  accredited 
veterinarian  upon  the  completion  of  the 
suspension,  except  that  such  veterinarian 
shall  be  required  to  pass  an  examination 
administered  by  the  Service  as  a  condition  of 
reaccreditation  if  the  suspension  was  for  six 
months  or  more. 

There  has  recently  been  an  increase 
in  the  number  of  more  serious  violations 
of  the  regulations  and  standards  by 
accredited  veterinarians,  such  as  the 
misrepresentation  of  the  source  of 
samples  for  testing.  In  cases  such  as 
these,  the  Department  seeks  revocations 
rather  than  suspensions.  It  appears  that 
it  is  necessary  to  strengthen  the 
provisions  relating  to  revocations  in 
order  to  help  impress  upon  accredited 
veterinarians  the  need  to  comply  with 
the  regulations.  Therefore,  as  indicated 
above,  it  is  proposed  to  require  that  a 
revocation  remain  in  effect  for  at  least 
two  years  before  consideration  can  be 
given  for  reaccreditation.  Further,  it 
appears  reasonable  that  a  veterinarian 
whose  accreditation  has  been  removed 
for  six  months  or  more,  and  who 
therefore  may  have  lost  familiarity  with 
Veterinary  Services  programs,  should  be 
required  to  establish  competency  as  a 
condition  of  becoming  reaccredited  by 
passing  an  examination  administered  by 
Veterinary  Services. 
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Informal  Conferences 

Supplemental  rules  of  practice 
governing  the  revocation  or  suspension 
of  veterinarians'  accreditation  are  set 
forth  in  9  CFR  Part  162. 

The  supplemental  rules  of  practice 
provide  that  before  formal  action  can  be 
taken  to  remove  the  accreditation  of  a 
veterinarian,  that  the  veterinarian  shall 
have  an  opportunity  to  have  an  informal 
conference  with  the  Veterinarian  in 
Charge  to  discuss  the  matter.  In  this 
connection  §  162.12(a)  of  the  rules  of 
practice  provides  that: 

(a)  The  Veterinarian  in  Charge,  with  the 
concurrence  of  the  State  Animal  Health 
Ofncial  and  the  accredited  veterinarian,  shall 
designate  the  time  and  place  for  the  holding 
of  an  informal  conference  to  review  the 
matter. 

In  the  past,  some  State  animal  health 
officials  have  attempted  to  thwart  the 
efforts  of  Veterinary  Services  to  take 
action  against  accredited  veterinarians 
under  the  supplemental  rules  of  practice 
by  refusing  to  concur  in  the  designation 
of  the  time  and  place  for  the  holding  of 
informal  conferences.  Lack  of 
concurrence  on  the  part  of  State  animal 
health  officials  has  caused  confusion  as 
to  whether  such  conferences  with 
veterinarians  could  be  held  and  whether 
necessary  disciplinary  measures  could 
be  initiated. 

The  provisions  of  S  162.12(a)  were  not 
intended  to  allow  either  a  State  animal 
health  official  or  an  accredited 
veterinarian  to  prevent  the  holding  of  an 
informal  conference  by  refusing  to 
cooperate  in  designating  the  time  and 
place  for  the  holding  of  such  an  informal 
conference.  It  was  intended  that  the 
time  and  place  for  the  holding  of  such  an 
informal  conference  be  designated  by 
the  Veterinarian  in  Charge.  Also,  it  was 
intended  that  the  Veterinarian  in  Charge 
give  careful  consideration  to  the 
convenience  of  the  state  animal  health 
official  and  the  accredited  veterinarian 
when  designating  the  time  and  place  for 
holding  the  informal  conference. 
Accordingly,  it  is  proposed  to  amend 
S  162.12(a)  to  clearly  reflect  what  was 
intended. 

Origin  Health  CertiHcate 

Regulations  concerning  inspection  and 
handling  of  animals  for  exportation  are 
set  forth  in  9  CFR  Part  91. 

Pursuant  to  the  provisions  of  §  91.3(a), 
all  anir'.als  intended  for  exportation  to  a 
foreign  country  must  be  accompanied  by 
an  origin  health  certificate  from  the 
State  of  origin  of  the  export  movement 
to  the  port  of  embarkation  or  to  the 
border  of  the  United  States. 

The  origin  health  certificate  is 
required,  among  other  things,  to 


individually  identify  the  animals  in  the 
shipment;  to  certify  that  the  animals 
were  inspected  within  30  days  prior  to 
the  movement  of  the  animals  for  export; 
and  to  certify  that  the  animals  were 
found  to  be  sound,  healthy,  and  free 
from  evidence  of  communicable  disease 
and  exposure  thereto.  In  addition.  Part 
91  provides  that  for  certain  animals  the 
origin  health  certificate  is  required  to 
specify  the  types  of  tests  conducted,  the 
date  of  the  tests,  and  the  results  of  the 
tests. 

This  document  proposes  to  amend  in 
certain  respects  the  procedures  relating 
to  the  issuance  by  accredited 
veterinarians  of  origin  health  certificates 
which  must  contain  results  of  tests 
performed  by  laboratories. 

The  current  system  for  issuing  such 
origin  health  certificates  is  designed  to 
include  the  following: 

1.  The  issuing  accredited  veterinarian 
takes  the  test  sample  from  the  animal; 

2.  The  issuing  accredited  veterinarian 
submits  the  test  sample  to  a  laboratory; 

3.  The  laboratory  performs  the  test 
and  sends  the  results  of  the  test  to  the 
issuing  accredited  veterinarian  and  to 
the  authorized  Veterinary  Services 
veterinarian  in  the  State  of  origin  of  the 
export  movement; 

4.  The  issuing  accredited  veterinarian 
includes  the  results  of  the  test  on  the 
certificate,  signs  the  certificate,  and 
forwards  the  certificate  to  the 
authorized  Veterinary  Services 
veterinarian; 

5.  The  authorized  Veterinary  Services 
veterinarian  endorses  the  certificate 
after  taking  whatever  action  is 
necessary  to  verify  the  accuracy  of  the 
information  on  the  certificate;  and 

6.  The  authorized  Veterinary  Services 
veterinarian  distributes  the  certificate. 

These  procedures  are  consistent  with 
the  provisions  in  §  161.2(bj  which 
currently  require  that  an  accredited 
veterinarian  not  sign  such  an  origin 
health  certificate  unless  the  certificate 
shows  the  results  of  tests  that  were 
conducted.  Also,  the  procedures  are 
consistent  with  the  provisions  in  §  91.3 
which  provide  that  the  origin  health 
certificate  shall  be  endorsed  by  an 
authorized  Veterinary  Services 
veterinarian  in  the  State  of  origin  of  the 
export  movement. 

Based  on  Departmental  experience,  it 
has  been  determined  that  there  are 
instances  when  there  is  not  enough  time 
for  an  accredited  veterinarian  to  hold  an 
origin  health  certificate  until  he  or  she 
receives  the  laboratory  test  results  and 
still  leave  sufficient  time  for  the 
accredited  veterinarian  to  send  the 
certificate  to  the  authorized  Veterinary 
Services  veterinarian  to  be  verified. 


endorsed,  and  distributed  before  a 
scheduled  shipment. 

Accordingly,  it  is  proposed  to  amend 
§  161.2  to  provide  that  an  accredited 
veterinarian  may  sign  an  origin  health 
certificate  without  including  test  results 
from  a  laboratory  if  an  authorized 
Veterinary  Services  veterinarian  has 
agreed,  based  on  a  finding  that  such 
action  is  necessary  to  save  time  in  order 
to  meet  an  exportation  schedule,  to 
include  the  test  results  on  the  certificate, 
and  if  the  accredited  veterinarian  stales 
on  the  certificate  that  such  test  results 
are  to  be  added  by  the  authorized 
Veterinary  Services  veterinarian.  It  is 
also  proposed  to  amend  §  91.3  to  allow 
an  authorized  Veterinary  Services 
veterinarian  to  include  such  test  results 
on  the  origin  health  certificate  and  to 
provide  that  such  authorized  Veterinary 
Services  veterinarian  initial  any  added 
test  results. 

It  appears  that  adoption  of  the 
proposed  provisions  would  facilitate 
international  trade  in  United  States 
livestock  by  providing  a  mechanism  to 
help  ensure  that  such  certificates  are 
available  when  they  are  needed  by 
exporters. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  proposed  action  has  been 
reviewed  in  conformance  with 
Executive  Order  12291  and  has  been 
determined  to  be  not  a  "major  rule."  The 
Department  has  determined  that  this 
rule  would  not  have  an  effect  on  the 
economy  of  SlOO  million  or  more;  would 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  would  have  no  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

If  the  proposed  regulations  are 
adopted,  it  is  anticipated  that  an 
insignificant  number  of  accredited 
veterinarians  would  be  affected  by  the 
provisions  concerning  accreditation,  and 
that  an  insignificant  number  of 
shipments  of  animals  would  be  affected 
by  the  provisions  concerning  origin 
health  certificates.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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Paperwork  Reductioii  Act 

In  accordance  with  section  3504(h)  of 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  the  information 
collection  provisions  that  are  included 
in  this  rule  have  been  approved  by  the 
Office  of  management  and  Budget 
(OMB)  and  have  been  given  the  OMB 
control  numbers  0579-0032  and  0579- 
0069. 

List  of  Subjects 
9  CFR  Part  91 

Animal  diseases.  Animal  welfare. 
Exports,  Humane  animal  handling. 
Livestock  and  livestock  products. 
Transportation. 

9  CFR  Part  161 
Veterinarians. 

9  CFR  Part  162 

Administrative  practice  and 
procedure.  Veterinarians. 

Accordingly,  it  is  proposed  to  amend 
the  regulation  in  9  CFR  Parts  91. 161.  and 
162  as  follows: 

PART  91— INSPECTION  AND 
HANDLING  OF  LIVESTOCK  FOR 
EXPORTATION 

1.  The  authority  citation  for  §  91.3 
would  be  revised  to  read  as  follows: 

Aulliarity:  21  U.S.C  105. 112. 113. 114a.  120. 
121. 134b.  134f.  612.  613.  614.  and  616:  46 
U.S.C.  466a  and  466b:  7  CFR  2.51.  and 
371.2(d). 

2.  In  S  91.3.  paragraph  (a)  would  be 
revised  to  read  as  follows: 

$  9^Ji    General  export  requirements. 

(a)  All  animals  intended  for 
exportation  to  a  foreign  country,  except 
animals  intended  for  exportation  to 
Mexico  or  Canada,  shall  be 
accompanied  from  the  State  of  orgin  of 
the  export  movement  to  the  port  of 
embarkation  by  an  origin  health 
certificate.  All  animals  intended  for 
exportation  to  Mexico  or  Canada  shall 
be  accompanied  from  the  State  of  orgin 
of  the  export  movement  to  the  border  of 
the  United  States  by  an  origin  health 
crertificate.  The  origin  health  certificate 
shall  certify  that  the  animals  were 
inspected  within  the  30  days  prior  to  the 
date  of  the  movement  of  the  animals  for 
export,  and  were  found  to  be  sound, 
healthy,  and  free  from  evidence  of 
communicable  disease  and  exposure 
thereto.  The  origin  health  certificates 
shall  be  endorsed  by  an  authorized 
Veterinary  Services  veterinarian  in  the 
State  of  origin  and  shall  include  any  test 
results  added  by  such  authorized 
Veterinary  Services  veterinarian 
pursuant  to  S  161.2  (any  added  test 
results  shall  be  initialed  by  such 
authorized  Veterinary  Services 


veterinarian).  The  origin  health 
certificates  shall  individually  identify 
the  animals  in  the  shipment  as  to 
species,  breed,  sex,  and  age,  and  if 
applicable  shall  also  show  registration 
name  and  number,  tattoo  markings,  or 
other  natural  or  acquired  markings. 


PART  161— REQUIREMENTS  AND 
STANDARDS  FOR  ACCREDITED 
VETERINARIANS  AND  SUSPENSION 
OR  REVOCATION  OF  SUCH 
ACCREDITATION 

3.  The  authority  citation  for  Part  161 
would  be  revised  to  read  as  follows: 

Authorit)-:  15  U.S.C.  1826;  21  U.S.C.  105, 
111-114.  114a.  114a-l,  116  120,  121, 125,  134b. 
and  134f:  7  CFR  2.17,  2.51,  and  371-2(d). 

4.  In  S  161.1,  paragraph  (b)  would  be 
revised  and  a  new  paragraph  (c)  would 
be  added  to  read  as  follows: 

9  161.1    Re<|ulrementt  for  accreditation. 
«         •         *         *         • 

(b)  The  Deputy  Administrator  is 
hereby  authorized  to  reaccredit  a 
veterinarian  whose  accrediation  has 
been  revoked  when  the  revocation  has 
been  in  effect  for  not  less  than  two  years 
and  he  or  she  determines  that  such 
veterinarian:  (1)  Is  licensed  to  practice 
veterinary  medicine  in  the  State  in 
which  he  or  she  wishes  to  be  accredited: 
(2)  has  made  formal  application  for 
accreditation  or  Form  I-36A. 
"Application  for  Veterinary 
Accreditation";  (3)  has  been  jointly 
recommended  by  the  State  Animal 
Health  Official  and  the  Veterinarian-in- 
Charge  for  the  State  in  which  the 
veterinarian  is  licensed  and  wishes  to 
be  accredited:  (4)  has  furnished 
adequate  assurance  that  he  or  she  will 
faithfully  fulfill  the  duties  of  an 
accredited  veterinarian  in  the  future; 
and  (5)  has  passed  an  examination 
administered  by  the  Service. 

(c)  A  veterinarian  whose 
accreditation  has  been  suspended  (other 
than  a  summary  suspension  that  is 
changed  to  a  revocation  as  the  result  of 
an  adjudicatory  proceeding)  will  be 
automatically  reinstated  as  an 
accredited  veterinarian  upon  the 
completion  of  the  suspension,  except 
that  such  veterinarian  shall  be  required 
to  pass  an  examination  administered  by 
the  Service  as  a  condition  of 
reaccreditation  if  the  suspension  was  for 
six  months  or  more. 

9161.2    [Amended] 

5.  In  the  first  sentence  in  \  161.2(b). 
"paragraph  (c)  of  this  section"  would  be 
changed  to  'paragraph  (c)  or  (1)  of  this 
section". 


6.  A  new  pararaph  (1)  would  be  added 
to  S  161-2  to  read  as  follows: 

§  161.2    Standards  for  accredited 
veterinarians. 

•  •         •         •        • 

(1)  An  accredited  veterinarian  may 
sign  an  origin  health  certificate  for  use 
pursuant  to  Part  91  of  this  Chapter 
without  including  test  results  from  a 
laboratory  if  an  authorized  Veterinary 
Services  veterinarian  has  agreed,  based 
on  a  finding  that  such  action  is 
necessary  to  save  time  in  order  to  meet 
an  exportation  schedule,  to  include  the 
test  results  on  the  certificate  and  if  the 
accredited  veterinarian  states  on  the 
certificate  that  such  test  results  are  to  be 
added  by  the  authorized  Veterinary 
Services  veterinarian. 

PART  162— RULES  OF  PRACTICE 
GOVERNING  REVOCATION  OR 
SUSPENSION  OF  VETERINARIANS' 
ACCREDITATION 

7.  The  authority  for  Part  162  would  be 
revised  to  read  as  follows: 

Authority:  15  U.S.C.  1828:  21  U.S.C.  105,  111. 
114a-l,  115, 116. 120. 121, 125,  and  134f:  7  CFR 
2.17,  2.51.  and  371-2(d). 

8.  In  9  162.12.  paragraph  (a)  would  be 
revised  to  read  as  follows: 

9  162.12    Informal  conference. 

(a)  The  Veterinarian  in  Charge,  after 
careful  consideration  of  the  convenience 
of  the  State  Animal  Health  Official  and 
the  accredited  veterinarian,  shall 
designate  the  time  and  place  for  the 
holding  of  an  informal  conference  to 
review  the  matter. 

•  •        •        •        • 

Done  at  Washington,  D.C.,  this  24th  day  of 
June  1985. 
).K.  Atwell. 

Deputy  .^dwinistrator,  Veterinary  Ser\-ices. 
[FR  Doc.  85-15534  Filed  6-27-85:  8  45  am) 
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9  CFR  Part  94 
[Docket  No.  85-034] 
African  Swine  Fever 

AQENCV:  Animal  and  Plant  Health 
Inspection  Ser\'ice.  USDA. 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  to 
amend  the  regulations  in  9  CFR  part  94 
to  provide  a  mechanism  to  allow,  under 
certain  conditions,  pork  and  pork 
products  originating  in  a  country 
believed  to  be  free  of  African  swine 
fever  (ASF)  to  be  imported  into  the 
United  States  after  being  processed  in  a 
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country  where  ASF  exists  or  is 
reasonably  believed  to  exist.  It  appears 
that  compliance  with  the  proposed 
provisions  would  be  adequate  to  allow 
such  pork  or  pork  products  to  be 
imported  into  the  United  States  without 
presenting  a  significant  risk  of  causing 
the  introduction  into  the  United  States 
of  ASF. 

DATE:  Written  comments  must  be 
received  on  or  before  luly  29.  1985. 
ADDRESS:  Written  comments  concerning 
this  proposed  rule  should  be  submitted 
to  Thomas  O.  Gessel,  Director. 
Regulatory  Coordination  Staff,  APfllS. 
USDA.  Room  728,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville.  MD  20782. 
Comments  should  slate  that  they  are  in 
response  to  docket  number  85-034. 
Written  comments  received  may  be 
inspected  at  Room  728  of  the  Federal 
Building  between  8  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Mark  P.  Dulin.  Imporl-Fxport 
Animals  and  Products  Staff.  VS.  APHIS. 
USDA,  Room  841.  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
(.101)436-8499. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFDR  Part  94 
(referred  to  below  as  the  regulations), 
among  other  things,  regulate  the 
importation  into  the  United  States  of 
pork  and  pork  products  in  order  to 
prevent  the  introduction  into  the  United 
States  of  African  swine  fever  (referred 
to  below  as  ASF),  which  is  considered 
to  be  the  most  dangerous  and 
destructive  communicable  disease  of 
swine. 

Section  94.8  of  the  regulations  lists 
countries  where  ASF  exists  or  is 
reasonably  believed  to  exist  (referred  to 
below  as  ASF  countries)  and  regulates 
the  importation  into  the  United  States  of 
pork  and  pnrk  products  from  such 
countries. 

The  Belgian  Ministry  of  Health  and 
two  pork  processing  firms  in  Italy  have 
petitioned  the  Department  to  amend 
§  94.8  to  provide  a  mechanism  to  allow 
pork  and  pork  products  originating  in 
countries  not  listed  as  ASF  countries  to 
be  impomid  into  the  United  States  after 
being  orocessed  in  ASF  countries  if 
heatedu)ut  not  shelf-stable  without 
refrigeration. 

The  De^rtmenl  has  considered  the 
issue  raisea'tii;jhe  petitioners.  In 
response,  the  Department  has  developed 
provisions  which  are  designed  to  allow 
pork  and  pork  products  from  ASF 
countries  to  be  imported  info  the  United 
States  without  presenting  a  significant 


risk  of  introducing  ASF.  In  this 
connection,  it  is  proposed  to  add 
provisions  to  paragraph  (a)  in  §  94.8  to 
allow  such  pork  or  a  pork  product  to  be 
imported  into  the  United  States,  if: 

(3)  Such  pork  or  pork  product  meets  the 
conditions  of  paragraphs  (a)(3)(i)  through 
(d)(3)(vi)  of  this  section: 

(i)  It  was  derived  from  pork  or  pork 
products: 

(A)  Which  originated  from  swine  raised 
and  slaughtered  in  a  country  not  listed  in  this 
section: 

(B)  Which  were  shipped  from  the  country 
of  origin  to  a  processing  establishment '  in  a 
country  listed  in  this  section  in  a  closed 
container  sealed  with  serially  numbered 
seals  applied  by  an  official  of  the  national 
government  of  the  country  of  origin; 

(C)  Which  were  accompanied  from  the 
country  of  origin  to  such  processing 
establishment  by  a  certificate  signed  by  an 
official  of  the  national  government  of  the 
country  of  origin  specifying  the  country  of 
origin,  the  processing  establishment  to  which 
the  pork  was  consigned,  and  the  numbers  of 
the  seals  applied;  and 

(D)  Which  were  taken  out  of  the  container 
at  such  processing  establishment  only  after 
an  official  of  the  national  government  of  the 
country  where  such  processing  establishment 
is  located  determined  that  the  seals  were 
intact  and  free  of  any  evidence  of  tampering. 
and  had  so  stated  on  the  certificate  referred 
to  in  paragraph  (a)(3)(:](C)  of  this  section; 

(ii)  All  bones  were  completely  removed: 
(iii)  It  was  heated  by  other  than  a  flash- 
heating  method  at  the  piocessing 
establishment  referred  to  in  paragraph 
(a)(3)(i)|B)  of  in  this  section,  to  an  internal 
temperature  of  at  least  156  'F.  (68.9  X.) 
throughout  (this  must  have  occurred  after  the 
bones  had  been  removed); 

(iv)  The  processing  establishmsnt  referred 
to  in  paragraph  (d)(3)(i)(B)  of  this  section: 

(A)  Does  not  receive  or  process  any  live 
swine,  uses  only  pork  or  pork  products  which 
originate  in  countries  not  listed  in  this 
section,  and  processes  pork  or  pork  products 
only  in  accordance  with  paragraphs  (a](3)(i) 
through  (a)(3)(vi)  of  this  section: 

(B)  Is  operated  by  persons  who  have 
entered  into  a  valid  written  compliance 
agreement  with  Veterinary  Ser\'ices  whereby 
such  persons  have  agreed  to  maintain  on  file 
at  the  establishment  for  at  least  two  years 
copies  of  the  certificates  referred  to  in 
paragraph  (a)(3)(i)(C)  of  this  section,  to  allow 
Veterinary  Services  personnel  to  make 
unannounced  inspections  as  necessary  to 
monitor  compliance  with  the  provisions  of 
this  section,  and  have  agreed  to  otherwise 
comply  with  the  provisions  of  this  section; 

(C)  Is  operated  by  persons  who  have 
entered  into  a  trust  fund  agreement  executed 
by  such  persons  and  Veterinary  Services; 
pursuant  to  the  trust  fund  agreement  the 


•  As  a  condition  of  entry  into  the  United  Slates, 
pork  or  pork  products  must  also  meet  all  of  the 
requirements  of  Ihe  Federal  Meat  Inspection  Act  (21 
U.S.C.  801  el  seq]  and  regulations  thpretinder  (9 
CFR  301  et  seq.].  including  requirements  that  Ihe 
pork  or  pork  products  be  prepared  only  in  approved 
establishments. 


establishment  is  current  in  paying  the  cost  for 
Veterinary  Services  personnel  to  inspect  the 
establishment  (it  is  anticipated  that  such 
inspections  will  occur  once  per  year), 
including  travel,  salary,  subsistence, 
administrative  overhead,  and  other  incidental 
expenses  (including  excess  baggage 
provisions  up  to  150  pounds);  and  in  addition 
the  establishment  has  on  deposit  with  the 
Animal  and  Plant  Health  Inspection  Service 
an  unobligated  amount  equal  to  the  cost  for 
Veterinary  Services  personnel  to  conduct  one 
inspection: 

(v)  It  was  processed  in  a  country  listed  in 
this  section  only  at  one  processing 
establishment;  and 

(vi)  It  is  accompanied  at  the  time  of 
importation  into  the  United  States  by  a 
certificate  issued  by  an  official  of  the 
national  government  of  the  country  wherein 
the  processing  establishment  referred  to  in 
paragraph  (a](3)(i]iB)  of  this  section  is 
located  staling  that  all  of  the  requirements  of 
this  section  have  been  met. 

These  provisions  consist  of  two  types 
of  safeguards.  The  provisions,  other  than 
the  heating  provisions,  are  designed  to 
ensure  that  the  pork  or  pork  products 
would  come  from  swine  free  of  ASF,  an 
to  ensure  that  during  shipping  and 
processing  the  pork  or  pork  products 
would  maintain  their  identity  and  not 
become  contaminated  with  ASF  virus. 
The  heating  provisions  are  designed  to 
ensure  that  any  ASF  virus  in  the  pork  or 
pork  products  would  be  destroyed. 
Based  on  research,  it  has  been 
determined  that  heating  pork  or  pork 
products  by  other  than  a  flash-beating 
method  to  an  internal  temperature  of  at 
least  156  *F.  (68  9  "C.)  throughout  would 
be  sufficient  to  destroy  any  ASF  virus 
present.  It  appears  at  this  time  that  both 
types  of  safeguards  are  necessary  to 
provide  adequate  assurance  that  such 
pork  or  pork  products  imported  into  the 
United  States  would  not  cause  a 
significant  risk  of  introducing  ASF.  It  is 
necessary  to  be  extremely  cautious  with 
respect  to  the  importation  of  such  pork 
or  pork  products  since,  as  noted  above, 
ASF  is  considered  to  be  most  dangerous 
and  destructive  communicable  disease 
of  swine. 

Also,  it  appears  that  all  bones  should 
be  required  to  be  completely  removed. 
Bones  can  be  a  reservior  of  ASF  virus 
and  there  are  no  feasible  methods  for 
ensuring  that  bones  have  been  heated 
throughout  to  an  internal  temperature  of 
156  T. 

Further,  under  the  proposal,  flash- 
heating  methods,  such  as  microwave 
cooking,  would  not  be  allowed  because 
there  are  no  feasible  methods  for 
ensuring  that  the  pork  or  pork  products 
heated  by  flash-heating  methods  had 
been  heated  to  an  internal  temperature 
of  15b  T.  throughout. 
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The  compliance  agreement  provisions 
appear  to  be  necessary  to  help  ensure 
that  all  of  the  proposed  requirements 
would  be  complied  with. 

The  proposal  also  includes  provisions 
which  would  require  that  the  operator  of 
the  processing  establishment  or  a 
representative  of  the  establishment 
execute  a  trust  fund  agreement  ensuring 
that  costs  for  Veterinary  Ser\  ices  to 
conduct  inspections  at  the  establishment 
would  be  paid. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  proposal  is  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  The  Department  has 
determined  that  this  rule  would  not  have 
a  significant  annual  effect  on  the 
economy:  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  Slate,  or  local  government 
agencies,  or  geographic  regions;  and 
would  have  not  signtficant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

It  is  anticipated  that  the  amount  of 
port  and  pork  products  that  would  be 
imported  into  the  United  States  under 
the  proposed  provisions,  if  they  ar« 
adopted,  would  be  insignificant 
.f  ompared  to  the  total  amount  of  pork 
and  pork  products  imported  into  the 
United  States. 

Under  the  circumstances  explained 
above,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507).  the  information  collection 
provisions  that  are  included  in  this 
proposed  rule  have  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  Written  comments 
concerning  any  information  collection 
provisions  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB.  Attention:  Desk  Officer 
for  APHIS,  Washington.  D.C.  20503.  A 
duplicate  copy  of  such  comments  should 
be  submitted  to  Thomas  O.  Gessel. 
Director.  Regulatory  Coordination  Staff. 
Animal  and  Plant  Health  Inspection 
Service.  e.'iOS  Belcrest  Road.  Hyattsville, 
MD  20782 


List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock  ft 
livestock  products.  Meat  ft  meat 
products.  Milk.  Poultry  and  poultry 
products,  African  swine  fever,  Exotic 
newcastle  disease.  Foot-and-mouth 
disease.  Fowl  pest.  Garbage.  Hog 
cholera.  Rinderpest.  Swine  vesicular 
disease. 

PART  94— RINDERPEST.  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAGUE),  NEWCASTLE  DISEASE 
(AVIAN  PNEUMOENCEPHALITIS). 
AFRICAN  SWINE  FEVER.  AND  HOG 
CHOLERA:  PROHIBITED  AND 
RESTRICTED  ARTICLES 

Accordingly,  it  is  proposed  to  amend  9 
CFR  Part  94  as  follows: 

1.  The  authority  citation  for  Part  94 
would  be  revised  to  read  as  set  forth 
below  and  the  authority  citations 
following  all  the  sections  in  Part  94 
would  be  removed: 

Authority:  7  U  S.C.  147a.  ISOee.  161. 162. 
450-.  19  U.S.C.  1306.  21  U.S.C.  Ill,  114a.  134a. 
134b.  134c.  and  134f;  42  U.S.C.  4331.  4332;  7 
CFR  2.17.  2.51.  and  371.2(d). 

2.  In  §  94.8.  paragraph  (a)(2)  would  be 
amended  to  change  the  period  to  a 
semicolon  and  to  read  "or"  after  the 
semicolon. 

3.  In  5  94.8.  a  new  paragraph  (a)(3) 
would  be  added  to  read  as  follows: 

§  94.8    Porlc  and  port  products  from 
countries  whsre  African  swine  fever  exists 
or  Is  reasonably  believed  to  exist 
•         •         •         •         • 

(a)-   •   * 

(3)  Such  pork  or  pork  product  meets 
the  conditions  of  paragraphs  (a)(3)(i] 
through  (a)(3){vi)  of  this  section: 

(i)  it  was  derived  from  pork  or  pork 
products: 

(A)  Which  originated  from  swine 
raised  and  slaughtered  in  a  country  not 
listed  in  this  section: 

(B)  Which  were  shipped  from  the 
country  of  origin  to  a  processing 
establishment '  in  a  country  listed  in  this 
section  in  a  closed  container  sealed  with 
serially  numbered  seals  applied  by  an 
official  of  the  national  government  of 
the  country  of  origin; 

(C)  Which  were  accompanied  from 
the  country  of  origin  to  such  processing 
establishment  by  a  certificate  signed  by 
an  official  of  the  national  government  of 
the  country  of  origin  specifying  the 
country  of  origin,  the  processing 


'  As  a  condition  of  entry  into  ttie  United  Stales, 
pork  or  pork  products  must  also  meet  all  of  ttie 
requireinents  of  the  Federal  Meat  Inspection  Act  (21 
U.S.C.  601  el  seq.)  and  regulations  thereunder  (9 
CFR  Pari  301.  et  seq\.  including  requirements  that 
the  pork  or  pork  products  be  prepared  only  in 
approved  establishments 


establishment  to  which  the  pork  was 
consigned,  and  the  numbers  of  the  seals 
applied:  and 

(D)  Which  were  taken  out  of  the 
container  at  such  processing 
establishment  only  after  an  official  of 
the  national  government  of  the  country 
where  such  processing  establishment  is 
located  determined  that  the  seals  were 
intact  and  free  of  any  evidence  of 
tampering,  and  had  so  stated  on  the 
certificate  referred  to  in  paragraph 
(a)(3)[i)(C)  of  this  section; 

(ii)  Ail  bones  were  completely 
removed; 

(iii)  It  was  heated  by  other  than  a 
flash-heating  method  at  the  processing 
establishment  referred  to  in  paragraph 
(a)(3)(i){B)  of  this  section,  to  an  internal 
temperature  of  at  least  156'  F.  (68.9'  C.) 
throughout  (this  must  have  occurred 
after  the  bones  had  been  removed); 

(iv)  The  processing  establishment 
referred  to  in  paragraph  (a)(e)(i)(B)  of 
this  section: 

(A)  Does  not  receive  or  process  any 
live  swine,  uses  only  pork  or  pork 
products  which  originate  in  countries 
not  listed  in  this  section,  and  processes 
pork  or  pork  products  only  in 
accordance  with  paragraphs  (a)(3){i) 
through  (a)(3)(vi)  of  this  section: 

(B)  Is  operated  by  persons  who  have 
entered  into  a  valid  written  compliance 
agreement  with  Veterinary  Services 
whereby  such  persons  have  agreed  to 
maintain  on  file  at  the  establishment  for 
at  least  two  years  copies  of  the 
certificates  referred  to  in  paragraph 
(a)(3)(i)(c)  of  this  section,  to  allow 
Veterinary  Services  personnel  to  make 
unannounced  inspections  as  necessary 
to  monitor  compliance  with  the 
provisions  of  this  section,  and  have 
agreed  to  otherwise  comply  with  the 
provisions  of  this  section; 

(C)  Is  operated  by  persons  who  have 
entered  into  a  trust  fund  agreement 
executed  by  such  persons  and 
Veterinary'  Services;  pursuant  to  the 
trust  fund  agreement  the  establishment 
is  current  in  paying  the  cost  for 
Veterinary  Services  personnel  to  inspect 
the  establishment  (it  is  anticipated  that 
such  inspections  will  occur  once  per 
year),  including  travel,  salary, 
subsistence,  administrative  overhead, 
and  other  incidental  expenses  (including 
excess  baggage  provisions  up  to  150 
pounds);  and  in  addition  the 
establishment  has  on  deposit  with  the 
Animal  and  Plant  Health  Inspection 
Service  an  unobligated  amount  equal  to 
the  cost  for  Veterinary  Service 
personnel  to  conduct  one  inspection: 

(v)  It  was  processed  in  a  country 
listerd  in  this  section  only  at  one 
processing  establishment:  and 
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(vi)  It  is  accompanied  at  the  time  of 
importation  into  the  United  States  by  a 
certificate  issued  by  an  official  of  the 
national  government  of  the  country 
wherein  the  processing  establishment 
referred  to  in  paragraph  (a)(3)(i)B)  of 
this  section  is  located  stating  that  all  uf 
requirements  of  this  section  have  been 
met. 

Dune  Hi  WHshingt(Xi.  D.C.  this  24th  day  of 
June  1985 
|.K.  AtwelK 
Deputy  Admiiiistralot  Veterinary  Services 
IKR  Doc  8S-15538  FilpfJ  6-27-85:  8:45  am) 
BILLING  COM  3410-34-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  85-NM-52-ADI 

Airworthiness  Directives;  British 
Aerospace  BAG  1-11  200  and  400 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM) \ 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  inspection  for  damage  or 
cracks  and  repairs,  as  necessary,  of 
certain  components  of  the  nose  and 
main  landing  gears  of  British  Aerospace 
BAG  1-11  200  and  400  series  airplanes. 
There  have  been  reports  of  a  nose 
landing  gear  collapsing  and  of  crunks  in 
the  main  landing  gear  rear  pintle  support 
beam.  These  conditions,  if  not  corrected, 
have  the  potential  of  leading  to  a 
catastrophic  landing. 
date:  Comments  must  be  received  on  or 
before  August  16.  1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  P^ederal 
Aviation  Administration  Northwest 
Mounti-,in  Region.  Office  of  the  Rrgional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-52-AD,  17900  Pacific 
Highway  South,  C-68966.  Seattle. 
Washington  98168.  The  applicable 
ser\  ice  information  may  be  obtained 
from  British  Aerospace  Inc..  Box  T'414. 
Dulles  International  Airport, 
WashinRfon,  D.C.  20041.  or  may  be 
examined  at  the  Seattle  Aircnift 
Certification  Office.  FA.'K,  Northuest 
Mountain  Region.  9010  East  Margin;)! 
Way  South.  Seattle.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Siilmu  Mdriano.  Standardization 
Br.tnch.  ANM-113;  telephone  (206)  431- 


2979.  Mailing  address:  FAA,  Northwest 

Mountain  Region,  17900  Pacific  Highway 

South,  C-68966.  Seattle.  Washington 

98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available. 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
iNotice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel.  Attention; 
Airworthiness  Rules  Docket  No.  85-NM- 
52-AD.  17900  Pacific  Highway  South.  C- 
63966.  Seattle.  Washington  98168. 

Discussion 

The  British  Civil  Aviation  Authority 
(CAA)  has  classified  tv.o  British 
Aerospace  BAG  1-11  service  bnlietins  as 
mandatory.  These  service  bulletins 
address  the  following  service  difficulties 
reported  on  the  Model  BAG  1-11  200  and 
400  series  airplanes; 

1.  Cracks  have  been  repotted  in  the 
main  beam  sub-assembly  (manacle 
beam)  of  the  main  landing  gear  support 
structure  of  British  Aerospace  Model 
BAG  1-11  200  and  400  series  airplanes. 
The  cracks  varied  in  length  from  0.2 
inches  to  1.75  inches.  Those  cracks 
developed  in  airplanes  with  more  than 
20.000  landings  In  the  case  of  the  0.2- 
inch  crack,  it  was  possible  to  recover 
the  beam  by  blending,  but  in  the  other 
cases,  the  beam  had  to  be  replaced. 
British  Aerospace  BAG  1-11  Alert 
Service  Bulletin  57-A-PM5896 
prescribes  repetitive  inspections,  and 
repairs  or  beam  replacement,  if 
necessary. 

2.  Collapse  of  a  nose  landing  gear  was 
reported  due  to  loss  of  toggle  links' 


special  bolt  assembly,  part  number 
AB44A1275.  during  a  retraction  cycle 
This  could  result  in  the  nose  gear 
jamming  in  the  partially  retracted 
position,  with  a  down-and-locked  green 
light  indication.  British  Aerospace  BAG 
1-11  Alert  Service  Bulletin  32-A- 
PM5872  prescribes  inspection  for 
damage  of  the  toggle  links'  special  bolt. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  airworthiness  bilateral 
agreement. 

Since  these  conditions  are  likely  to 
evist  or  dn elop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require  the 
actions  mentioned  above. 

11  is  estimated  that  60  U.S.  registered 
airplanes  would  be  affected  by  this  AD. 
that  it  would  take  approximately  3 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  S40  per  manhour 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  S7,200. 

For  the  reasons  discussed  abo\  e.  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291,  and  (2)  is  not  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26, 
1979):  and  it  is  certified  under  the  criteria 
of  the  Regulatory  Flexibility  Act  that 
this  proposed  rule,  if  promulgated,  will 
not  have  a  significant  economic  impact 
on  a  substantia!  number  of  sm.all  entities 
because  few.  if  any,  British  Aerospace 
Model  BAG  1-11  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423 
49  tJ.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
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lunuarv  \Z.  1963].  U  CtH  U  8.S  and  4M  CFR 

Z.  By  adding  the  following  new 
.irworthiness  directive: 

Rriti:>ii  .Aerospace:  Applies  to  Modtl  BAC  1- 
I]  dirpianes.  with  s«»ries  as  specified  m 
each  para^rdph  below,  certifitdted  in' 
:iny  category.  To  prevent  a  hazardou.s 
l.inding  condition,  accomplish  the 
following  within  the  next  HO  days  after 
the  effective  date  of  this  AD.  or  prior  to 
reaching  the  landing  threshold  indicated 
in  each  paragraph  below,  whichever  is 
the  later,  unless  already  acr.omf  lished: 
.\  For  Model  B.\C  1-n  400  series 
I'rplanes,  prior  to  the  accumulation  of  l.i.imt 
•  ndir^s.  perform  and  eddy  current  or  dye 
I'enetrant  inspection  for  cracks  of  the  rear 
pm'le  support  beam  in  accordance  with 
partisraph  2.1.1  of  the  accomplishrr.er.t 
instructions  of  British  Aemspare  B.AC  1-11 
Mert  Service  Bulletin  57-A-PM5896.  dated 
August  6. 1984.  Thereafter,  repeat  thi» 
inspection  at  intervals  not  lo  exceed  3.2l»i 
Urdmgs. 

If  cracks  are  discovered,  repair  or  replHr4- 
ID  accordance  with  paragraph  2.2  of  the 
accomplishment  instructions  of  the  service 
fiullelin  before  further  fight. 

B.  For  Model  BAG  1-11  200  and  400  series 
ciirplanes.  inspect  for  damage  of  the  toggle 
Inks'  special  bolt  asse.-nhly.  part  numtier 
.-\B44A12r5.  in  accordance  with  the 
accomplishment  instructions  of  British 
Aerospace  BAG  1-11  Alert  Service  Bulletin 
C-A-PM5W2.  dated  July  25. 1983. 

If  the  special  bolt  assembly  is  found 
tiamrfged.  replace  with  a  servir^nble  piirl 
U'fore  further  flight. 

G.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Seattle 
.Aircraft  Certification  Office.  KAA.  Northwest 
Mountain  Region. 

D.  Special  flight  permits  may  l<e  issued  in 
.icconiance  with  FAR  21.197  and  21.199  lo 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/ctr 
modifications  required  by  this  AD. 

AH  persons  affected  by  this  proposdl 
who  have  not  already  received  these 
documents  from  the  manufacturet  may 
obtain  copies  up)on  request  to  British 
.Aerospace  Inc..  Box  17414.  Dulles 
International  Airport.  Washington.  D.C.. 
211041.  These  documents  also  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  9010  F-ist 
Marginal  Way  South.  Seattle. 
Washington. 

Issued  in  Seattle.  Washington,  on  June  17. 
IWt.'. 

Leroy  .\.  Keith. 
At'iiiifi  Director.  Nurthwest  Mountain  Ri-gion 

[FR  I)<.r  aS-1M97  Filed  6-37-AS;  845  am] 
8ILLIMG  COOC  4«10-1}-«l 


14  CFR  Part  39 

(Docket  No  85-CE-23-ADI 

Airworthiness  Directive;  Government 
Aircraft  Factories  Models  N22B  and 
N24A  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  Government  Aircraft 
Factories  (GAF)  Models  N22B  and  N24A 
airplanes  which  would  require  removal 
of  material  from  the  interior  trim  panel 
of  the  emergency  exit  door  to  provide 
sufficient  clearance  for  the  opening  of 
the  emergency  exit  door.  The  proposed 
AD  is  needed  because  possible 
interference  between  the  emergency  exit 
door  and  the  fuselage  exit  could  result  in 
restricting  exit  from  the  airplane.  The 
proposed  actions  will  prevent  this 
restriction. 

DATES:  Comments  must  be  received  on 
or  before  August  17, 1985. 
ADDRESSES:  GAF  Alert  Service  Bulletin 
AS/B  ANMD-52-6.  dated  August  8. 
1984.  applicable  to  this  AD  may  be 
obtained  from  Government  Aircraft 
Factories.  226  Lormier  Street. 
Fisherman's  Bend.  Port  Melbourne. 
Victoria.  Australia  3207:  Telephone  03- 
M7-3111;  Telex  30252;  Cable  BEAUFAIR 
or  the  Rules  Docket  at  the  address 
below. 

Send  comments  on  the  proposal  in 
duplicate  to  Federal  Aviation 
Administration.  Central  Region.  Office 
of  Regional  Counsel.  Attention:  Rules 
Docket  No.  85-CE-23-AD.  Room  1558. 
601  East  12th  Street.  Kansas  City. 
Missouri  64106.  Comments  may  be 
inspected  at  this  location  between  8O0 
a.m.  and  4:00  p.m..  Monday  through 
Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gene  Domich.  Aerospace  Engineer. 
Airframe  Section,  AN'M-172W,  Western 
.Aircraft  Cf  rtification  Office.  Northwest 
Mountain  Region.  FAA.  Post  Office  Box 
92007;  Worldway  Postal  Center.  Los 
Angeles.  California  90009-2007: 
Telephone  (213)  536-6143 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participa.j  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 


above.  All  communications  received  on 
or  before  the  closing  dale  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notiue  my  be  changed  in  the  light 
of  comments  received.  Comments  ate 
specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  emergency  aspects  of  the  rule.  All 
comments  submitted  will  be  available 
both  before  and  after  the  closing  date 
for  comments  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket 

Availability  of  NPR.Ms 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NTRM) 
by  submitting  a  request  to  the  Federal 
.Aviation  Administration.  Central 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Airworthiness  Rules  Docket 
.No.  85-CE-23-AD.  Room  1558.  601  East 
12th  Street.  Kansas  City.  Missouri  64106. 

Discussion 

There  has  been  an  AD  (AD/GAF- 
N22/49)  received  from  the  Australian 
Department  of  Aviation  applicable  to 
GAF  Models  N22B  and  N24A  airplanes 
stating  that  excessive  force  may  be 
required  to  push  the  emergency  exit 
door  clear  of  the  airplane.  The 
manufacturer  has  investigated  and 
found  that  the  interior  trim  panel  on  the 
emergency  exit  could  interfere  with 
release  of  the  emergency  exit  door, 
which  is  a  window  in  the  fuselage. 
Removal  of  material  from  the  lower 
edge  of  the  trim  panel  provides 
clearance  and  proper  operation  of  the 
emergency  exit  door.  As  a  result.  GAF 
has  issued  AS/B  ANMD-52-6.  dated 
August  a  1984.  which  gives  instructions 
for  trimming  the  excess  material  and 
relieves  interference  between  the 
emergency  exit  door  and  the  fuselage. 
Compliance  with  the  provision  of  AS/B 
ANMD-52-6  are  recorded  in  aircraft  log 
books  as  Mod  N627.  The  Australian 
Department  of  Aviation,  who  has 
responsibility  and  authority  to  maintain 
the  continuing  airworthiness  of  these 
airplanes  in  Australia,  has  classified  this 
alert  service  bulletin  and  the  actions 
recommended  therein  by  the 
manufacturer  as  mandatory  to  assure, 
the  continued  airworthiness  of  the 
affected  airplanes.  On  airplanes 
operated  under  Australian  regulations, 
the  action  has  the  same  effect  as  an  AD 
on  airplanes  certified  for  operation  in 
the  United  States. 
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The  FAA  relies  upon  the  certification 
of  the  Australian  Department  of 
Aviation  combined  with  the  FAA  review 
of  pertinent  documentation  in  finding 
compliance  of  the  design  of  these 
airplanes  with  the  applicable  United 
Slates  airworthiness  requirements  and 
the  airworthiness  conformity  of  products 
of  this  design  certificated  for  operation 
in  the  United  States.  The  FAA  has 
examined  the  available  information 
related  to  the  issuance  of  .AS/B  A.NME)- 
.52-6  and  the  mandatory  classification  of 
this  service  bulletin  by  the  Australian 
Department  of  Aviation.  Based  on  the 
foregoing,  the  FAA  believes  that  the 
condition  addressed  by  AS/B  A.NMD- 
52-6  is  an  unsafe  condition  that  may 
exist  on  other  products  of  this  type 
design  certificated  for  operation  in  the 
United  States.  Coasequently,  the 
proposed  AD  is  applicable  to  G.^F 
Models  N22B  and  N'24A  airplanes  and 
would  require  inspection  and  trimming 
of  material,  if  necessary,  in  accordance 
with  GAF  AS/B  ANMD-52-6  to  allow 
the  emergency  exit  door  to  clear  the 
airplane  fuselage. 

There  are  approximately  22  United 
States  registered  airplanes  affected  by 
the  proposed  AD.  The  cost  of  complying 
with  proposed  AD  is  estimated  to  be  S40 
per  airplane.  The  cost  to  the  private 
sector  is  estimated  to  be  S880.  Few,  if 
any,  small  entities  own  the  affected 
airplanes.  The  cost  of  compliance  is  so 
minimal  that  it  would  not  impose  a 
significant  economic  burden  on  any  such 
owner.  Therefore,  I  certify  that  this 
action:  (1)  Is  not  a  major  rule  under  the 
provisions  of  Executive  Order  12291.  (2) 
is  not  a  significant  rule  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  Februarj-  26, 1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  has  been  prepared  for  this 
action  and  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aviation.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
i.ontinues  to  read  as  follows: 


Authority:  49  U.S.C.  1354(a),  1421  and  142;^: 
49  U.S.C.  106(g)  (Revised,  Pub.  L.  97-449. 
iHHuary  12. 1983):  and  14  CFR  11  85;  49  CFR 
1.47. 

2.  By  adding  the  following  new  AD: 

Government  Aircraft  Factories  (GAF): 

Applies  to  Models  N22B  and  N24A 
airplanes,  (all  S/N's)  certificated  in  any 
category,  unless  AS/B  ANMD-52-6  (Mod 
N627)  has  been  incorporated. 
Compliance:  Required  within  100  hours 
lime-in-service  after  the  effective  dale  of  this 
AD  unless  already  accomplished. 

To  prevent  restriction  of  the  emergency 
exit  opening  accomplish  the  following: 

(a)  Modify  the  airplane  emergency  exit 
door  interior  trim  panel  in  accordnnce  with 
Paragraph  2.  "Accomplishment  Instructions" 
of  GAF  Alert  Ser\  ice  Bulletin  AS/B  ANMD- 
52-6  dated  August  8.  1984. 

(b)  Aircraft  may  be  flown  in  accordance 
with  Federal  Aviation  Regulation  21.197  to  a 
location  where  this  AD  can  be  accomplished. 

(c)  An  equivalent  method  of  compliance 
with  this  AD.  if  used,  must  be  approved  by 
the  Manager.  Western  Aircraft  Certification 
Office.  A.NM-170W.  Northwest  Mountain 
Region,  FAA,  Post  Ofice  Box  92007. 
Worldway  Postal  Center.  Los  Angeles. 
California  90009-2007. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to 
Government  Aircraft  Factories.  228 
Lormier  Street,  Fisherman's  Bend,  Port 
Melbourne,  Victoria,  Australia  3207,  or 
FAA,  Office  of  Regional  Counsel.  Room 
1558,  601  East  12th  Street.  Kansas  City. 
Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on  June  17, 
1985. 

Edwin  S.  Harris, 
Acting  Director.  Centra/  Region. 
(FR  Doc.  85-15495  Filed  6-27-85;  8:45  amj 
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14  CFR  Pali  39 

(Docket  No.  85-CE-24-AD1 

Airworthiness  Directive;  Government 
Aircraft  Factories  Models  N22B  and 
N24A  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM).  

summary:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  Government  Aircraft 
Factories  (GAF)  Models  N22B  and  N24A 
airplanes  which  would  require 
replacement  of  certain  vertical  fin 
attachment  fittings  and  fin/horizontal 
stabilizer  attachment  fittings.  The 
proposed  AD  is  needed  because  certain 
empennage  attachment  fittings  are 
undergoing  fatigue  failure  which  could 


result  in  loss  of  the  airplane.  The 
proposed  actions  of  this  AD  will 
preclude  this  occurrence. 
DATES:  Comments  must  be  received  on 
or  before  August  17, 1985. 
ADDRESSES:  GAF  Service  Bulletins  S/B 
NMD-53-5,  dated  October  19, 1984.  and 
S/B  NMD-55-21,  dated  October  19. 1984, 
applicable  to  this  AD  may  be  obtained 
from  Gover^iment  Aircraft  Factories,  226 
Lormier  Street.  Fisherman's  Bend,  Port 
Melbourne.  Victoria.  Australia  3207; 
Telephone  03-647-311;  Telex  30252: 
Cable  BEAUFAIR  or  the  Rules  Docket  at 
the  address  below.  Send  comments  on 
the  proposal  in  duplicate  to  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  85-CE-24- 
AD,  Room  1558,  601  East  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8:00  a.m.  and  4:00  p.m..  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gene  Domich,  Aerospace  Engineer, 
Airframe  Section,  ANM-172W.  Western 
Aircraft  Certification  Office.  Northwest 
Mountain  Region,  FAA,  Post  Office  Box 
92007;  Worldway  Postal  Center,  Los 
Angeles,  California  90009-2007; 
Telephone  (213)  536-6143. 
SUPPLEMENTARY  INFORMATION:  . 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  emergency  aspects  of  the  rule.  All 
comments  submitted  will  be  available 
both  before  and  after  the  closing  date 
for  comments  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
.Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
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Region.  Office  of  the  Regional  Counsel. 
Attention:  Airworthiness  Rules  Docket 
No.  85-CE-24-AD.  Room  155a  601  East 
12th  Street.  Kansas  City.  Missouri  641(M» 

Discussion 

There  has  been  an  AD  (AD/GAE-- 
N22,/50)  received  from  the  Australian 
Department  of  Aviation  stating  that 
certain  fittings  on  the  OAF  Models  N22B 
and  N24A  airplanes  are  reaching  their 
fatigue  life  limits.  These  fittings  are  the 
attachment  fittings  of  the  upper  fin  rear 
spar  and  the  fin/horizo.ital  stabilizer 
attachment  fittings  and  a.f*  essential  for 
retaining  the  vertical  fin  and  horizontnl 
stabilizer  in  position  on  the  fuselage. 
This  fatigue  condition  reaches  chticality 
.it  3000  hours  time-in-service.  Failure 
could  result  in  loss  of  the  vertical  fin 
and/or  horizontal  stabilizer  with 
resulting  loss  of  the  aircraft.  Therefore, 
GAF  issued  S/  B  N.MD-53-5  ar.d  r  MD- 
S5-21  both  dated  October  19. 1984, 
Ahich  entail  replacement  of  certain 
ittachment  fittings  with  sturdier  ones. 
Compliance  with  the  provisions  of  S/B's 
WID-Sa-S  and  NMI>-55-21  must  be 
recorded  in  aircraft  logbooks  as  Mod 
.\600.A.  .\600B  and  \602.  The  Australian 
Department  of  Aviation,  who  has  the 
responsibility  and  authority  to  maintain 
the  continuing  airworthiness  of  these 
airplanes  in  Australia  has  classified 
these  service  bulletins  and  the  actions 
recommended  therein  by  the 
manufacturer  as  mandatory  to  assure 
the  continued  airworthiness  of  the 
affected  airplanes.  On  airplanes 
operated  under  Aus*'alian  registration, 
this  action  has  the  same  effect  as  an  AD 
on  airplanes  certified  for  operation  in 
the  United  States.  The  FA.A  relies  upon 
the  certification  of  the  Australian 
Department  of  Aviation  combined  with 
FAA  review  of  pertinent  documentation 
in  finding  compliance  of  the  design  of 
these  airplanes  with  the  applicable 
United  States  airworthiness 
requirements  and  the  airyv'orthiness 
conformity  of  products  of  this  design 
certificated  for  operation  in  the  United 
Slates. 

The  FAA  has  examined  the  available 
information  related  to  the  issuance  of  5/ 
Bs  \MD-53-5  and  NMD-55-21  and  the 
mandatory  classification  of  these 
service  bulletins  by  the  Australian 
Department  of  Aviation.  Based  on  the 
foregoing,  the  FAA  believes  that  the 
conditions  addressed  by  S/Bs  .\MD-5J- 
5  and  .\MD-55-21  are  unsafe  and  may 
exist  on  other  products  of  this  type 
design  certificated  for  operation  in  the 
United  States.  Consequently,  the 
proposed  AD  is  applicable  to  all  CAF 
.Models  .\22B  and  N24.A  airplanes.  It 
would  require  installation  of  improved 
attachment  fittings  in  accordance  with 


GAF  S/Bs  NMD-53-5  and  NMD-55-21: 
prior  to  exceeding  3000  hours  total 
aircraft  time-in-service  for  those 
airplanes  having  less  than  2700  hours 
time-in-service  and  within  300  hours 
time-in-service  after  the  effective  date  of 
this  AD  for  those  airplanes  having  2700 
hours  or  greater  time-in-serv  ice.  There 
are  approximately  22  United  States 
registered  airplanes  affected  by  the 
proposed  AD.  The  cost  of  complying 
with  the  proposed  AD  is  estimated  to  be 
Shoo  per  airplane.  The  kits  are  free  from 
the  manufacturer.  The  total  cost  to  the 
private  sector  is  estimated  to  be  $17  600 
Few.  if  any.  small  entities  own  the 
affected  airplanes.  The  cost  of 
compliance  is  so  minimal  that  it  would 
not  impose  a  significant  economic 
burden  on  any  such  owner.  Therefore.  I 
certify  that  this  action:  (1)  Is  not  a  major 
rule  under  the  provisions  of  FACcutive 
Order  12291.  (2)  is  not  a  significant  rule 
under  DOT  Regulatory  Policies  and 
Procedures  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  has  been  prepared 
for  this  action  and  has  been  placed  in 
the  public  docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safet>. 
.Aircraft.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U  S  C   t354(H).  H2t  and  UZi 
4;<  U.S.C  106(8)  (Revised,  Pub  L  «7-449. 
|dnuar>-  \2.  19«4):  hocI  14  CFR  1 1  aS:  W  CVH 
1  47 

2  By  adding  the  following  new  AD 

Governmeol  Aircraft  Factories  (G.\F): 

Applies  to  Models  \22B  and  .\24A  (all 
serial  numbers)  aiplunes  certificated  in 
any  category,  unless  S'B  \MD-53-5 
(Mods  NeOOA  or  N600B)  and  SB  NMD- 
.t5-2J  (Mod  NBOa)  have  hien 
incorporated. 
Compliance:  Required  as  indicated  unless 
already  acconplished.  To  prevent  structural 
fdilure  of  the  vertical  fin  and/or  the 
horizontal  stabilizer  in  fiight  prior  to 
accumulating  3.000  hours  time-in-service  for 
aircraft  havmg  less  than  2.700  hours  tiniein- 
service  on  the  effective  date  of  Ih's  AD.  and 
within  the  next  300  hours  time-in-service  for 
iiircrafl  having  2.700  or  more  hours  time-in- 


service  on  the  effective  date  of  this  AU. 
accomplish  the  following: 

(a)  Replace  the  attachment  fillings  of  the 
upper  fin  rear  spar  and  the  fin/horizontal 
stabilizer  in  accordance  with  Paragraph  2. 
"Accomplishment  Instructions"  of 
Government  Aircraft  Factories  (GAF)  Service 
Bulletins  S/B  NMD-53-5  and  S/B  NMD-5.^- 
21.  both  dated  October  19.  1984. 

(b)  Aircraft  may  be  flown  in  accordance 
with  Federal  Aviation  Regulation  21.197  to  a 
location  where  this  AD  can  be  accomplished. 

(c|  An  equivalent  method  of  compliance 
with  this  AD,  if  used,  must  be  approved  by 
the  Manager,  Western  Aircraft  Certification 
Office,  A.\M-17W.  Northwest  Mountain 
Rev-ion,  FA.A.  Post  Office  Box  92007  Woriday 
Postal  Center.  I.os  Angeles.  California  90009- 
2007. 

.All  persons  affected  liy  this  directive  may 
obtain  copies  of  the  documents  referred  to 
herein  upon  request  to  Government  Aircraft 
Factories.  226  Lormier  Street.  Fisherman's 
Bend,  Port  Melbourne.  Victoria.  Australia 
32ir.  or  F.A.A.  Office  of  Regional  Counsel. 
Roon  15,'>8.  601  East  12th  Street,  Kan.sas  City, 
Missouri  64106 

Issued  in  Kansas  City,  Missoun.  on  June  17. 
1985 

Edwin  S.  Harris. 
Utm^  Dirvctor.  Cttnlrcl  Rfgiun 
IFR  Doc  85-154M  Filed  6-27-85:  8:4.1  anij 
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14  CFR  Part  39 
IDocketNo.SS-ANE-iei 

Airworthiness  Directives;  Pratt  & 
Whitney  Aircraft  JT9D-3A,  -7,  -7H, 
-7A.  -7AH,  -7F,  -7J.  and  -20  Series 
Turt>ofan  Engines 

AGENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM)^ 

SUMMARV:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (.AD)  that 
would  require  initial  and  repetitive 
diffuser  case  rear  rail  eddy  current 
inspections  (ECI)  on  Pratt  &  Whitney 
Aircraft  (PWA)  IT9D-3A.  -7.  -7H.  -7A, 
-~AH.  -7F,  -7J,  and  -20  series  turbofan 
engines,  in  accordance  with  PWA 
Service  Bulletin  (SB)  5591.  Revision  1. 
The  proposed  AD  is  needed  to  institute 
an  inspection  program  that  would  assure 
timely  crack  detection  and  prevent 
diffuser  case  rupture  that  can  cause  an 
uncontained  engine  failure. 
DATE:  Comments  must  be  received  on  or 
before  September  3. 1985. 
ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration.  New  England 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  85-A.\E-ie, 
12  New  England  Executive  Park. 
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Burlington.  Massachusetts  01803,  or 
delivered  in  duplicate  to  Room  311  at 
the  above  address. 

Comments  delivered  must  be  marked: 
Docket  No.  85-ANIV-16. 

Comments  may  be  inspected  at  the 
New  England  Regional  Office,  Office  of 
the  Regional  Counsel.  Room  311. 
between  the  hours  o^:00  a.m  to  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  applicable  SB  may  be  obtained 
from  F*ratt  &  Whitney  Aircraft. 
F'ublication  Department,  P.O.  Box  611. 
Middletovvn.  Connecticut  0{j457.  A  copy 
of  the  SB  is  contained  in  the  Rules 
Docket  No.  85-ANH-16.  in  the  Office  of 
the  Regional  Counsel.  New  England 
Region.  Federal  Aviation 
Administration.  12  New  England 
F..\ccutivc  Park,  Burlington, 
Massachusetts  01603. 

FOR  FURTHER  INFORMATION  CONTACT. 

Chris  Gavriel,  Transport  Engine  Branch. 
ANE-141,  Engine  Certiricution  Office. 
Aircraft  Certification  Division.  Federal 
Aviation  Administration.  New  England 
Region.  12  New  England  Executive  Park. 
Burlington,  Massachusetts  01803. 
telephone  (617)  273-7084. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  the  light  of  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket,  at  the  address  given 
above,  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact,  concerned  with  the 
substance  of  the  proposed  AD.  will  be 
filed  in  the  Rules  Docket. 

Commenters  wishing  the  FFA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice, 
must  submit  a  self-eddressed.  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  85-ANE-16".  The 
postcard  will  be  dale/time  stamped  and 
r.^tumed  to  the  commenter. 


The  FAA  has  determined  that  the 
diffuser  cases  on  PWA  JT9D-3A.  -7, 
-7H,  -7A,  -7A»,  -7F,  -7J,  and  -20  series 
turbofan  engines  develop  rear  outer  rail 
cracks  initiated  by  low  cycle  fatigue 
(LCF).  These  cracks  can  propagate  to 
critical  length  and  cause  an  explosive 
failure  of  the  diffuser  case  if  not 
detected  in  time.  Also  a  significant 
number  of  rear  outer  rail  weld  repairs 
were  done  in  accordance  with  repair  10. 
in  Section  72-41-01,  of  the  Engine 
Manual  Part  Number  (P/N)  646028  prior 
to  Revision  69.  dated  December  1984. 
which  did  not  include  an  X-ray 
inspection  to  assure  the  quality  of  the 
weld  repair.  One  diffuser  case  rear  outer 
rail  crack,  initiated  at  a  deficient  weld 
repair  that  was  not  X-ray  inspected, 
propagated  to  critical  crack  length  and 
caused  an  explosive  failure  of  the 
diffuser  case  during  takeoff.  Since  this 
condition  is  likely  to  exist  or  develop  on 
other  engines  of  the  same  type  design, 
the  proposed  AD  would  require  initial 
and  repetitive  ECI  of  the  diffuser  case 
rear  rail  per  PWA  SB  5591.  Revision  1. 

Conclusion 

The  FAA  has  determined  that  this 
proposed  regulation  involves  1.731  JT9D 
engines  installed  on  Boeing  747  series 
aircraft  and  75  JT9D  engines  installed  on 
McDonnell  Douglas  DC-10  series  40 
aircraft,  and  the  approximate  total 
annual  cost  is  $157,000.  It  is  also 
determined  that  few,  if  any,  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  will  be 
affected  since  the  rule  affects  only 
operators  using  Boeing  747  and 
McDonnell  Douglas  DC-10  aircraft  in 
which  the  JT9D  engines  are  installed, 
none  of  which  are  believed  to  be  small 
entities.  Therefore,  I  certify  that  this 
action:  (a)  Is  not  a  "major  rule"  under 
Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial  , 

number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  person 
identified  under  the  caption  "FOR 

FURTHER  INFORMATION  CONTACT". 
List  of  Subjects  in  14  CFR  Fart  39 

Engines,  Air  transportation.  Aircraft. 
Aviation  safety.  Incorporation  by 
reference. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 


the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  1354  (a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised,  Pub.  L.  97^*49, 
lanuary  12. 1983):  and  (14  CFR  11.85):  49  CFR 
1.47. 

2.  By  adding  the  following  new  AD: 

Pratt  ft  UTiitney  Aircraft:  Applies  to  Pratt  * 
Whitney  Aircraft  (PWA)  JT9D-3A.  -7,  -711. 
-7 A.  -7AH.  -7F.  -7).  and  -20  series  turbofan 
engines. 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  diffuser  case  rupture, 
dccomplish  the  following: 

(a)  Inspect  diffuser  case  rear  rail  fur  cracks 
within  the  next  500  cycles  in  service  after  the 

"effective  date  of  this  AD.  in  accordance  with 
the  Accomplishment  instructions  contained 
in  PWA  Serv  ice  Bulletin  !SE|  5591.  Revision 
1.  dated  May  22.  1985. 

(b)  Reinspect  diffuser  case  rear  rail  for 
cracks  in  accordance  with  the 
Accomplishment  Instructions  and  repetitive 
inspection  intervals  contained  in  PWA  SB 
5591.  Revision  1.  dated  May  22. 1985. 

(r)  Remove  from  service,  prior  to  further 
flight,  diffuser  cases  cracked  beyond  the 
limits  established  in  PWA  SB  5591,  Revision 
1.  dated  May  22. 1985. 

(d)  Inspect  diffuser  case  rear  rail  for  cracks 
on  engines  separated  at  "M"  flange,  in 
accordance  with  the  Accomplishment 
Instructions  contained  ui  PWA  SB  5591. 
Revision  1.  dated  May  22. 1965.  Repair 
cracked  cases  prior  to  return  to  service. 

Upon  request,  an  alternative  means  of 
compliance  may  be  approved  by  the 
Manager.  Engine  Certification  Office.  Aircraft 
Certification  Division.  New  England  Region. 
Federal  Aviation  Administration.  12  New 
England  Executive  Park.  Burlington. 
Massachusetts  01803. 

Aircraft  may  be  ferried  in  accordance  with 
the  provisions  of  Federal  .Aviation 
Regulations  (FARs)  21.197  and  21.199  to  a 
base  where  the  AD  can  be  accomplished. 

Upon  request  of  the  operator,  an  FAA 
maintenance  inspector,  subject  to  prior 
approval  of  the  Manager,  Engine  Certification 
Office.  FAA  New  England  Region,  may  adjust 
the  repetitive  inspection  intervals  specified  in 
this  AD  to  permit  compliance  at  an 
established  inspection  period  of  the  operator 
if  the  request  contains  substantiating  data  to 
justify  the  increase  for  that  operator^ 

The  FAA  will  request  the  permission  of  the 
Federal  Register  to  incorporate  by  reference 
the  manufacturer's  SB  identified  and 
described  in  this  document. 

Issued  in  Burlington.  Massachusetts,  on 
June  12, 1985. 
Lawrence  C.  Sullivan, 
Acting  Director,  New  England  Region. 
(FR  Doc.  85-15493  Filed  6-27-85:  8:45  am) 
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14  CFR  Part  39 

(Docket  No.  8S-NM-53-ADI 

Airworthiness  Directives;  British 
Aerospace  Model  BAC  1-11  200  and 
400  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  functional  tests,  and 
repair  or  replacement,  as  necessary,  of 
the  cold  air  unit  overheat  protection 
circuits  on  British  Aerospace  Model 
BAC  t-tl  200  and  400  series  airplanes. 
At  least  three  cold    ir  units  have  failed, 
resulting  in  turbine  components  being 
ejected  from  the  units.  Since  these 
incidents  happen  on  the  ground,  there 
exists  the  potential  for  injury  to 
passengers  and  ground  personnel. 
DATE:  Comments  must  be  received  on  or 
before  August  16, 1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-53-AD.  17900  Pacific 
Highway  South.  C-68906.  Seattle. 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  British  Aerospace  Inc..  box  17414. 
Dulles  International  Airport. 
Washington.  D.C.  20041.  or  may  be 
examined  at  the  Seattle  Aircraft 
Certification  Ofrice,  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle.  Washington 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Sulmo  Mariano.  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
2979.  Mailing  address.  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966.  Seattle.  Washington 
98168. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 


comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copv  of  this 
Notice  of  F»roposed  Rulemaking  (NPRMj 
by  submitting  a  requests  to  the  F.\A. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel.  AMention:     " 
Airworthiness  Rules  Docket  No.  85-NM- 
53-AD,  17900  Pacific  Highway  South.  C- 
G8S66.  Seattle.  Washington  981«8. 

Discussion 

The  British  Ci%:l  Aviation  Authority 
(CAA)  has  classified  British  Aerospace 
BAC  1-11  Alert  Service  Bulletin  21-A- 
PM5863  as  mandatory.  There  have  been 
at  least  three  reported  failures  of  the 
cold  air  unit  which  resulted  in  turbine 
components  being  ejected  from  the 
units.  In  one  case  the  compressor  scroll 
became  detached  and  the  wheel  was 
ejected  fmm  the  cold  air  unit  and  passed 
through  the  lower  fuselage  skin.  In  all 
three  cases  the  overheat  protection 
system  wiring  was  open  or  the  overheat 
detector  was  defective.  It  has  been 
determined  that  the  units  had  been 
running  in  an  ovcrspeed  condition 
outside  the  normal  temperature  range 
because  of  system  faults  and  failure  of 
the  overheat  detectors.  The  service 
bulletin  prescribes  repeated  functional 
checks  of  the  overheat  protection 
circuits  and  calibration  checks  of  the 
overheat  detectors  and  replacement  or 
repair  of  faulty  units,  as  necessary. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  airworthiness  bilateral 
agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  Slates,  an 
AD  is  proposed  that  would  require  the 
action  mentioned  above. 

It  is  estimated  that  60  U.S.  registered 
-  airplanes  would  be  affected  by  this  AD. 
that  it  would  take  approximately  3 
manhours  per  airplane  to  accomplish  the 
required  action,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  S7,200. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document: 
(1)  Involves  a  proposed  regulation  which 
is  not  major  under  Excutive  Order  12291 


and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  |41 
FR  11034.  February  26. 1979):  and  it  is 
certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  nunbe"-  of  small  entities 
becaj!»e  few,  if  any.  British  Aerospace 
Mociul  DAC  1-11  airpiines  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  lor  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Ai  cordin^lj,.  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Section  39.13  of  Pari 
39  of  the  Federal  Aviation  Regulations 
as  fo!lows: 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13o4(d),  1421  and  USX 
49  L  S.C.  106(81  (Revised  Pub.  L.  97-449. 
January  12.  ^9k^y.  14  CFR  11.85:  and  4)  CKR 
1.47. 

2.  By  adding  the  following  new 
airworthiness  directive; 

British  Aerospace:  Applies  to  Model  B.\(^  1- 
II  2i)0  and  400  aeries  airplanes, 
certificated  in  any  calcgorj.  To  ditu  t 
oversppeding  of  Ihe  cold  air  unit, 
accomplish  the  following  within  tho  nt'V 
120  day  8  after  the  effective  data  of  Ihe 
AD.  or  prior  to  reaching  the  threshold 
indicated  in  each  paragraph  below, 
whichever  is  the  later.  iinl«ss  already 
accompli.sheil: 

A.  Perform  a  functional  lest  of  the  cold  air 
unit  overheat  protection  circuits  in 
accordance  with  paragraph  2.1  of  thu 
accomplishment  in.structions  of  British 
Aerospace  BAC  1-11  Alert  Service  Bulletin 
2i-A-PMba63,  revision  2.  dated  June  12.  IfltM 
prior  to  the  accumulation  of  10.000  fli^,hi 
hours  or  8  years  in  service,  whichever  is  li  i' 
earlier,  and  thereafter  repeat  this  test  at 
intervals  not  to  exceed  3.000  flight  hours  or  14 
months,  whichever  occurs  first.  If  found 
faulty,  the  overheat  protection  circuits  must 
be  repaired  before  further  flight. 

B.  For  aircraft  not  incorporating?  Gra\  Iner 
156D  overheat  detectors,  perform  a  workshop 
calibration  and  functional  test  of  the  overhe;)» 
detectors  prior  to  300  flight  hours  after  the 
effective  djte  of  this  AD,  and  thereaf'er 
repeat  this  test  at  intervals  not  to  exceed 
3.000  flight  hours  or  14  months,  whichever 
occurs  first. 

C.  For  aircraft  incorporating  Craviner  I6*j0 
overheat  detectors  which  have  acciim-ilu'fd 
7.000  fliijht  hours  or  4  years  since  new  or  I'om 
last  calibration,  within  the  next  3.01X)  flight 
hours  of  fourteen  (14)  months,  whichever  is 
the  earlier,  perform  a  workshop  calibration 
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Hnd  functional  test  of  the  overheat  detectors. 
TherHHfler.  repeal  this  kest  at  intervals  not  to 
»-\f;epd  10.(XI0  flijjht  hoirs  or  fi  ypnrs. 
whichever  occurs  Tirst. 

1).  Overheat  deJectofls  thiit  do  not  pnss  thr 
lf.«;ts  of  paratiraphs  B.  (>r  C.  aliove.  must  be 
rcplated  before  furthf-fiflitjhl. 

F..  Allemulc  means  t^f  comptiiince  ivhich 
pi-ovide  an  acceptable  level  of  safety  may  be 
ii.si'd  when  appmved  lik'  the  Manager.  Seattle 
Alrtjaft  Certification  Office.  FAA.  Nn.'thwest 
Muuntain  Region. 

F.  SppciHl  flight  permits  itn.v  be  issued  in 
rtccordance  with  F.AR  21.197  and  Z^  Jflfl  In 
oper.tte  airplanes  to  a  fcase  for  the 
Hrromplish.Tient  of  ins^ertions  and/or 
mcdifications  retjuiredliy  this  AD. 

All  persons  affected  |)y  this  proposal  who 
hnve  not  already  received  these  documents 
from  the  manufacturer  buy  obtain  copies 
upon  request  to  British  fAerospace  Inc..  IJulles 
Intf-rnalional  Airport,  WashinRlon.  D.C 
JXm.  These  docuaientp  also  may  be 
examined  at  the  FAA.  Northwest  Mountain 
Rej-ion.  17900  racitic  highway  South.  Seattle 
Washington,  or  9010  F.ast  Marjjinai  Way 
South,  Seattle.  Washington 

Issued  in  Seattle.  Washington,  ju.ne  17, 
tHHS. 

Leroy  A.  Keith. 
'\iiinfi  Ditvctor  Xvrfilviest  Mcuntujfi  Ref;uw 
I FR  One.  85-15496  Filed  B-27-8S:  8:45  am] 
BILLING  CODE  4910-13-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Ch.  I 


IDocketNo.  85N-0300J 

The  Drug  Price  Competition  and 
Patent  Term  Restoration  Act  of  1984; 
Establishment  of  a  Public  File  and 
Request  for  Comments 

AGENCY:  Food  and  Drug  AdministrHtion. 
ACTION:  Request  for  comments. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
establishment  of  a  docket  containing  a 
public  record  of  the  comments,  views, 
and  other  information  submitted  tn  the 
agency  from  interested  persons 
regarding  Title  II,  the  patent  term 
restoration  pro\isions,  of  the  Drug  Price 
Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-il7). 
FDA  is  also  inviting  public  comment  on 
interpretation  of  the  statute  for  purposes 
of  the  agency's  implementation  of  the 
statute's  provisions. 
DATE:  Written  comments  by  August  12, 
IflRo. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
3i)5|.  Food  and  Drug  Administration.  Rm. 


4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Michaei- W.  Cogan.  Office  of  Health 
Affairs  (HFY-20),  Food  and  Drug 
.Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  On 
September  24, 1984.  the  President  signed 
the  Drug  Price  Competition  and  Patent 
Term  Restoration  Act  of  1984  (Public 
Law  98-417).  The  patent  term 
restoration  provisions  contained  in  Title 
11  of  the  act  require  FD.A's  involvement 
in  the  process  whereby  holders  of 
patents  for  certain  human  drugs  and 
biologies,  medical  devices,  and  food  and 
color  additives  may  obtain  up  to  5  years 
of  patent-life  extension  to  partially 
restore  patent  life  lost  during  FDA's 
regulatory  review  of  the  products.  The 
U.S.  Patent  and  Trademark  Office  (PTO| 
has  developed  guidelines  for  filing 
patent  extension  applications.  1047  Off 
Caz.  Pat.  Office  16  (October  9, 1984). 
Copies  of  the  PTO  guidelines,  and  all 
other  documents  relevant  to  this 
program,  will  be  included  in  the  docket 
established  by  this  notice,  and  are 
available  for  review  at  the  Dockets 
Management  Branch  (address  above). 

The  agency  has  previously  published 
a  notide  in  the  Federal  Register  of  May 
24,  1985  (50  FR  21460)  requesting  public 
comments  and  establishing  a  public  file 
(Docket  No.  85N-0214)  for  Title  I  of  Pub. 
L.  98-417. 

FDA.  recognizing  the  novelty  of  its 
patent  term  restoration  duties,  has  made 
special  efforts  to  foster  communications 
with  regulated  industries,  and  the  public 
regarding  its  role  in  the  patent  term 
restoration  program.  On  February  8, 
1985,  the  agency  offered  guidance  on 
special  questions  concerning  the  patent 
extension  process.  On  April  24, 1985. 11 
trade  and  public  organizations  were 
invited  to  submit  their  ideas  and 
recomm.endations  regarding  patent 
extension  procedures.  FDA  will  include 
copies  of  these  letters  and  any  replies  in 
the  docket  established  by  this  notice. 

In  addition,  FDA  has  established 
individual  dockets  for  each  patent 
extension  application  the  agency  has 
received  from  PTO.  These  dockets 
contain  all  official  communications 
between  FDA  and  PTO  and  all  official 
communications  between  either  agency 
and  the  applicant  or  third  parties 
concerning  the  particular  application. 

The  questions  that  arise  about  patent 
term  restoration  in  these  early  stages, 
and  the  agency's  response  to  these 
questions,  inevitably  will  influence  its 
development  of  patent  extension 
procedures.  Recognition  of  the 
importance  of  FDA's  early  experience 


with  the  patent  term  restoration  program 
has  encouraged  the  agency  to  invite 
comments  from  interested  parties, 
including  but  not  limited  to  the  following 
topics: 

1.  FDA  eligibility  assessment.  Under 
current  procedures,  developed  in 
cooperation  with  PTO.  FDA  assists  PTO 
in  its  determination  of  whether  a 
product  is  eligible  for  patent  extension 
Although  PTO  makes  the  final 
determination.  FDA  provides 
information  of  eligibility  issues  uniquely 
within  FDA's  expertise.  FDA  is  seeking 
comments  on  all  issues  of  product 
eligibility  for  patent  extension  that 
relate  to  the  agency's  expertise 
concerning  human  drugs,  medical 
devices,  and  food  and  color  additives. 

2.  Regulatory  review  period 
determination.  Title  II  requires  FDA  to 
determine  the  length  of  time  the  product 
was  subject  to  premarketing  review 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  provision  applicable  to 
that  product.  The  regulatory  review 
period  includes  a  testing  phase  and  an 
approval  phase — sequential  stages  that 
are  divided  by  the  submission  of  an 
application  for  marketing  approval.  FDA 
would  like  to  receive  comments  about 
all  aspects  of  regulatory  review  period 
determinations,  such  as  the 
interpretation  of  the  term  "major  health 
or  environmental  effects  test"  applicable 
to  food  or  color  additives  (35  U.S.C. 
156(f)(3)).  For  example,  comments  are 
sought  identifying  those  actions 
sufficient  to  "initiate"  such  a  test,  and 
whether  a  multiphase  study  with 
discreet  phases,  each  lasting  less  than  6 
months  but  altogether  totaling  more  than 
6  months,  could  constitute  such  a  test. 
FDA  has  not  yet  received  a  patent 
extension  application  for  a  food  or  color 
additive,  although  it  has  received 
inquiries  about  such  products. 

3.  Due  diligence  challenges.  Within 
180  days  after  FDA  publishes  its 
regulatory  review  period  determination, 
anyone  may  file  a  petition  challenging 
whether  the  applicant  acted  with  due 
diligence  during  the  applicable 
regulatory  review  period.  The  petitioner 
must  offer  sufficient  information  in  the 
petition  to  justify  an  FDA  investigation 
of  the  product  applicant's  diligence. 
Section  156(d)(2)(B)  of  Pub.  L.  98-417 
requires  the  agency  to  promulgate 
regulations  governing  due  diligence 
determinations.  The  agency  has  not  yet 
received  any  due  diligence  challenges, 
but  is  currently  considering  issues  that 
might  arise  in  such  a  proceeding,  such  as 
the  type  and  amount  of  information  in  a 
petition  challenging  due  diligence  that 
would  be  sufficient  to  warrant  an  FDA 
investigation  and.  once  the  agency 
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decides  to  conduct  a  due  diligence 
investigation,  what  criteria  should  FDA 
iipply  to  determine  whether  an  applicant 
acted  with  due  diligence  in  pursuing 
FDA  approval?  Comments  concerning 
these  aspects  are  invited. 

Interested  persons  may  submit  written 
comments  on  Title  II  of  Pub.  L  9H~i\7  to 
the  Dockets  Management  Bran(  h 
(address  above).  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
All  comments  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  he,»ding  of  this  document  To  assure 
consideration  of  comments  on  Title  II  in 
any  proposed  regulations  or  guideline, 
the  comments  should  be  submitted  on  or 
before  August  12.  1985.  The  docket  will 
be  iivaildble  for  public  inspection  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through  Friday. 

n.itfii   |une  25.  1*'5 
Allen  B.  Duncan. 

Acting  Associate  Commissioner  for  Ht^lth 
Affairs. 

|FR  Doc  a'>-15e72  Filed  »i-2h-H.S:  W.W  dm) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Part  234 

I  Docket  No.  R-8S-1202-.  FR-19991 

Corxlominium  Ownership  Mortgage 
Insurance — 1983  Act  Amendments 

AQENCV:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Hou.smg 
Commissioner.  HUD. 
action:  Proposed  rule. 

summary:  This  proposed  rule  would 
revise  the  regulations  governing 
eligibility  requirements  for  mortgage 
insurance  in  the  condominium  program. 
The  revision  reflects  a  recent  statutory 
enactment  amending  section  2;l4  of  the 
National  Housing  Act  (NHA).  which 
provides  for  mortgage  insurance  for 
condominiums. 

The  rule  would  removi?  the  pio\  ision 
thai  units  in  a  project  less  than  a  year 
old  are  ineligible  for  condominium 
mortgage  insurance  where  the  project 
was  not  covered  by  mortgage  insurance 
or  was  not  V.A-approved.  This  rule  also 
would  remove  the  requirement  that  an 
investor  must  be  the  owner-occupant  •)f 
a  family  unit  covered  by  an  insured 
mortgage  before  acquiring  other  units 
covered  by  insured  mortgages.  Finally . 
the  rule  would  restrict  the  av^olability  of 


unit  mortgage  insurance  in  projects  th,«t 
were  converted  from  rental  housing. 
DATE:  Comments  must  be  received  by: 
August  27,  1985. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Office  of  the  General  Counsel. 
Rules  Docket  Clerk.  Room  10276, 
Department  of  Housing  and  Urban 
■  Development,  451  Seventh  Street.  SW.. 
Washington.  DC.  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Chappcile.  Dmctur,  Single  Kamily 
Development  Division.  Department  of 
Housing  and  Urban  Development.  Room 
9270.  451  Seventh  Street.  SW.. 
Washington.  D.C.  21M10.  Telephone 
number  (202)  755-6720.  (This  is  not  a 
toll  free  number.) 
SUPPlfMENTARY  INFORMATION: 

Amended  Statutory  Provisions 

Section  420  of  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1983  (Pub  L.  98- 
181,  approved  November  30.  1983)  (1983 
Act)  amended  section  234(c)  of  the 
National  Housinij  Act  (NHA),  which 
provides  for  mortgage  insurance  foi 
condominiums  The  amendment 
removed  the  requirement  that,  for  a 
condominium  unit  to  be  eligible  for 
mortgage  insurance,  it  had  to  be  in  a 
project  covered  by  a  HUD-insuied 
mortgage.  Accompanying  this 
requirement  was  the  proviso  (also 
repealed)  that  a  dwelling  in  an 
uninsured  condominium  project 
containing  12  or  more  units  was  eligible 
for  mortgage  insurance  only  if  the 
project  construction  was  completed 
more  than  one  year  before  application 
for  mortgage  insurance.  Under  the 
amended  section  234(c),  project 
mortgage  insurance  is  no  longer  a 
prerequisite  to  eligibility  for  unit 
mortgage  insurance  nor  is  there  a  delay 
for  larger  projects. 

The  amendment  also  had  the  effect  of 
removing  language  from  section  234(c) 
that  provided  for  insurance  of  unit 
mortgages  in  a  project  approved  for  a 
guaranty,  insurance,  or  a  direct  loan  by 
the  Veterans  Administration  (VA). 
However,  under  the  continuing  authority 
of  section  203(b).  made  applicable  to 
section  234(c),  units  in  a  condominium 
approved  by  the  VA  under  that  agency's 
housing  assistance  programs  remain 
eligible  for  mortgage  insurance.  VA- 
approved  condominium  units  must,  of 
course,  meet  relevant  eligibility  criteria 
applicable  to  all  condominium 


mortgages  insured  under  this 
Department's  insuring  authority. 

Also  removed  from  section  234(iO  was 
the  provision  that  a  mortgagor  must  be 
an  owner-occupiint  of  a  family  unit 
covered  by  an  insured  mortgage  in  order 
to  be  able  to  ai:quire  additional  family 
units  covered  by  mortgages  insured 
under  this  section — limited  to  a 
maximum  of  four  units.  With  the  repeal 
of  this  provision,  a  mortgagor  no  longei 
has  to  acquire  a  unit  covered  by  d 
mortgage  insured  under  this  section  for 
the  mortgagors  own  use  and  occupancy 
before  the  mortgagor  could  punhase 
more  units  with  mortgages  insured 
under  section  234(c).  Amendatory 
language  in  section  234(c)  now  provides 
instead  that  mortgage  insurance  on  an 
investor-owned  condomium  unit  is 
contingent  on  at  least  80  percent  of  the 
KHA-insiired  units  in  the  project  being 
occui)ied  by  mortgagors  or  by 
comurlgagors.  Thus,  an  application  foi 
mortgage  insurance  will  not  be 
approved  if  approval  would  result  in 
less  thdn  CO  percent  of  the  units  in  the 
project  covered  by  mortgage  insurance 
being  occupied  !)y  the  mortgagors  or 
lomortgagors. 

The  1983  A(  t  also  repealed  the 
insurable  mortgage  limit  and  loan-tn 
value  ratio  provisions  that  were 
separately  st.ited  in  section  234(i:). 
Instead,  under  the  amended  language  «il 
section  234(c).  the  loan-to-value  and 
ma.ximum  mortgage  limitations  of 
section  203|b)(2)  of  the  NHA  are  made 
applicable  to  this  program.  (This 
statutory  amendment  was  implemented 
in  an  eiirlier  rulemaking.  See  49  FR 
14.336.  14338-9  (April  11.  1984).) 

Section  420  of  the  1983  Act  also 
amended  section  234  to  add  a  new 
section  234(k),  which  provides  that  no 
insurance  may  be  provided  with  respect 
to  a  unit  in  any  {^roject  that  was 
converted  from  rental  housing  unless 
"(1)  the  conversion  occurred  more  thno 
one  year  prior  to  the  application  for 
insurance.  (2)  the  mortgagor  or 
comortgagor  was  a  tenant  of  that  rent.»i 
housing,  or  (3)  the  conversion  of  the 
property  is  sponsored  by  a  bona  fide 
tenants  organization  representing  a 
majority  of  the  households  in  the 
projects." 

E.xisting  Regulations 

The  existing  regulations  at  24  CFR 
234.26,  implementing  section  234(c)  of 
the  NHA  (before  its  amendment  by  the 
1983  Act),  were  published  as  an  interim 
rule  in  the  Federal  Register  of 
September  18,  1981  (46  FR  46317).  This 
proposed  rule  would  amend  those 
regiilalionrt  to  conform  them  to  the 
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amendatory  language  of  section  420  of 
the  1983  Act. 

Amendments  Made  by  This  Proposed 
Rule 

In  §  234.1  definitions  would  be  added 
for  the  terms  "conversion",  "tenant", 
and  "bona  fide  tenants  organization". 
The  terms  "mortgage"  and  "project" 
(formally  "multifamily  project")  would 
be  redefined  in  this  rule  to  omit 
reference  to  the  word  "multifamily" 
since  the  text  of  the  rule  does  not  use 
the  term  "multifamily  project",  but  only 
"project". 

Section  234.26  would  be  revised  to 
remove  the  restrictive  eligibility 
requirements  that  were  implemented  by 
the  previous  interim  rule  at  24  CFR 
234.26(a)(l)-(3)  [see  46  FR  46317,  46318, 
September  18, 1981).  These  requirements 
are  no  longer  necessary  since  section 
234(c)(2)  of  the  NHA  has  been  repealed 
by  section  420(a)  of  the  1983  Act.  Added 
to  §  234.26  by  this  rule,  at  §  234.26(e)(2) 
and  (f).  would  be  the  new  provisions  on 
minimum  mortgagor  occupancy  levels 
and  on  limitations  on  conversion  of 
rental  housing. 

The  regulatory  provision  at  24  CFR 
234.59  on  "mortgagor  limitations"  would 
be  removed.  That  provision  is  no  longer 
valid  as  a  result  of  the  repeal  of  section 
234(c)(3)  of  the  NHA  by  section  420  of 
the  1983  Act. 

Section  104(a)(2)  of  the  1984 
Amendments 

This  rule  was  submitted  to  the 
responsible  Committees  of  Congress  for 
prepublication  review  on  September  18, 
1984,  in  accordance  with  section  7(o)(2) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  Subsequent  to  the 
expiration  of  the  fifteen-day 
prepublication  review  period  on  October 
3. 1984.  the  Housing  and  Community 
Development  Technical  Amendments 
Act  of  1984  was  signed  into  law  (Pub.  L. 
98-479.  approved  October  17, 1984 
"technical  amendments  Act"). 

Section  104(a)(2)  of  the  technical 
amendments  Act  amended  section 
234(k)  of  the  National  Housing  Act  to 
permit  mortgage  insurance  on  a  unit  in  a 
project  that  was  converted  from  rental 
housing  if 

.  .  .  Before  April  20. 1984  (A)  application  was 
made  to  the  Secretary  for  a  commitment  to 
insure  a  mortgage  covering  any  unit  in  the 
project.  (13)  in  the  case  of  direct  endorsement, 
the  mortgagee  received  the  case  number 
assigned  by  the  Secretary  for  any  unit  in  the 
project,  or  (C)  application  was  made  for 
approval  of  the  project  for  guarantee, 
insurance,  or  direct  loan  under  chapter  37  of 
title  38.  United  States  Code. 

This  amendatory  language  was  not.  in 
view  of  the  chronology  recited  above. 


included  in  the  rule  transmitted  to  the 
Congress.  Therefore,  the  text  of  the  rule 
is  being  published  exactly  as  it  was 
reviewed  by  the  Congressional 
Committees,  that  is.  without  the 
amendatory  language  of  section 
104(a)(2)  of  the  technical  amendments 
Act.  However,  the  amendment  at  section 
104(a)(2)  will  be  added  to  the  final  rule 
on  its  issuance.  In  the  Department's 
view,  the  amendment  is  self-executing. 
However,  discussion  of  the  amendment 
in  this  preamble  (even  though  the 
amendatory  language  is  not  included  in 
the  rule's  text)  should  serve  as  notice  to 
the  public  of  the  amendment's 
provisions  and  afford  an  opportunity  for 
comment.  For  textual  guidance,  the 
amendment  will  be  implemented  in  the 
final  rule  at  24  CFR  234.26(h)(4). 

Other  Findings 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  the  General  Counsel,  Department  of 
Housing  and  Urban  Development,  Room 
10278,  451  Seventh  Street,  SW.. 
Washington,  D.C.  20410. 

This  rule  would  not  constitute  a 
major  rule"  as  that  term  is  defined  in 
section  1(b)  of  the  Executive  Order  on 
Federal  Regulations  issued  by  the 
President  on  February  17, 1981.  An 
analysis  of  the  rule  indicates  that  it  does 
not  (1)  have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more:  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
Undersigned  hereby  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  would 
remove  regulatory  provisions  in 
accordance  with  recent  statutory 
amendments  and  would  add  provisions 
that  are  protective  of,  or  that  redirect 
benefits  to.  a  determinable  class  of 
users  without  imposing  any  economic 
burden  on  small  entities. 


This  rule  was  listed  as  Sequence 
Number  89  in  the  Departments 
Semiannual  Agenda  of  Regulations 
published  on  April  29. 1985  (50  FR 
17310).  under  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.133. 

List  of  Subjects  in  24  CFR  Part  234 

Condominiums.  Mortgage  insurance. 
Homeownership.  Projects.  Units. 

Accordingly,  the  Department  proposes 
to  amend  24  CFR  Part  234  as  follows: 

PART  234— CONDOMINIUM 
OWNERSHIP  MORTGAGE  INSURANCE 

1.  The  authority  citation  for  Part  234 
continues  to  read  as  follows: 

Authority:  Sees.  211,  234  of  the  National 
Housing  Act  (12  U.S.C.  1715b.  1715y):  Sec. 
7(d)  of  the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2.  In  §  234.1,  by  revising  paragraphs 
(d)  and  (k),  and  by  adding  paragraphs 
(o),  (p)  and  (q)  to  read  as  follows: 

§  234.1     Definitions  used  In  this  subpart 

•  «  *  «  • 

(d)  "Mortgage"  means  a  first  lien 
covering  a  fee  interest  or  eligible 
leasehold  interest,  in  a  one-family  unit 
in  a  project,  together  with  an  undivided 
interest  in  the  common  areas  and 
facilities  serving  the  project,  and  such 
restricted  common  areas  and  facilities 
as  may  be  designated. 

a  *  *  *  • 

(k)  "Project "  means  a  structure  or 
structures  containing  four  or  more 
family  units. 

(o)  "Conversion"  means  the  date  on 
which  all  documents  necessary  to  create 
a  condominium  under  State  law  (and 
local  law  where  applicable)  have  been 
recorded. 

(p)  "Tenant"  means  the  occupant(s) 
named  in  the  lease  or  rental  agreement 
of  a  housing  unit  in  a  project  as  of  the 
date  the  condominium  conversion 
documents  are  properly  filed  for  the 
project,  or  as  of  the  date  on  which  the 
occupants  are  notified  by  management 
of  intent  to  convert  the  project  to  a 
condomnium,  whichever  is  earlier. 

(q)  "Bona  fide  tenants'  organization" 
means  an  association  of  tenants  formed 
by  the  tenants  to  promote  their  interests 
in  a  particular  project,  with  membership 
in  the  association  open  to  each  tenant, 
and  all  requirements  of  the  association 
applying  equally  to  every  tenant. 

3.  Secticyi  234.26  is  revised  to  read  as 
follows: 


26794 


Federal  Register  /  Vol.  50.  No.  125  /  Friday.  June  28.  1985  /  Proposed  Rules 


§  234.2«    Pro)ect  r«quir«iTMnts. 

No  mortgage  shall  be  eligible  for 
insurance  unless  it  complies  with  the 
following  provisions: 

(a)  Location  of  family  unit.  The  family 
unit  shall  be  located  in  a  project  that  the 
Commissioner  determines  to  be 
acceptable. 

(b)  Plan  of  condominium  ownership. 
The  project  in  which  the  unit  is  located 
shall  have  been  committed  to  a  plan  of 
condominium  ownership  b>  a  deed,  or 
other  recorded  instrument,  that  is 
acceptable  to  the  Commissioner. 

(c)  Re/eases.  The  family  unit  shall 
have  been  released  from  any  mortgage 
covering  the  project  or  any  part  of  the 
project. 

(d)  Certificate  by  mortgagee.  The 
mortgagee  shall  certify  that: 

(1)  The  deed  of  the  family  unit  and  the 
deed  or  other  recorded  instrument 
committing  the  project  to  a  plan  of 
condominium  ownership  comply  with 
legal  requirements  of  the  jurisdiction. 

(2)  The  mortgagor  has  good 
marketable  title  to  the  family  unit, 
subject  only  to  a  mortgage  that  is  a  valid 
first  lien  on  the  family  unit. 

(3)  The  family  unit  is  assessed  and 
subject  to  assessment  for  taxes 
pertaining  only  to  that  unit. 

(e)  Conditions  and  provisions.  (1)  The 
Commission  may  require  such 
conditions  and  provisions  as  the 
Commissioner  determines  are  necessary 
for  the  protection  of  the  consumer  and 
the  public  interest,  including,  but  not 
limited  to.  the  execution  of  an 
agreement  between  the  owners  and  the 
Commissioner  that  shall  be  made 
applicable  to  the  condominium  owners 
association  and  to  any  owner  of  a 
family  unit. 

(2)  An  application  shall  not  be 
approved  if  approval  would  result  in 
less  than  80  percent  of  the  units  in  the 
project  covered  by  mortgages  insured 
under  this  part  being  occupied  by  the 
mortgagors  or  comortgagors. 

(3)  In  addition  to  the  other 
requirements  contained  in  this  section. 
in  order  for  a  project  to  be  acceptable  to 
the  Secretary,  at  least  51  percent  of  the 
family  units  shall  be  occupied  by  the 
owners  or  shall  have  been  sold  to 
owners  who  intend  to  occupy  the  units. 

(f)  Projects  covered  by  an  insured  or 
Secretary-held  mortgage.  In  addition  to 
the  other  provisions  contained  in 
paragraphs  (aHe)  of  this  section, 
projects  which  are  covered  by  an 
insured  project  mortgage,  or  mortgage 
held  by  the  Secretary,  must  be  in 
compliance  with  a  conversion  plan 
approved  by  the  Commissioner.  The 
conversion  plan  shall  provide  for: 

(1)  The  termination  by  payiyent  in  full 
of  the  mortgage  or  by  voluntary 


termination  of  the  insurance  contract 
covering  any  HUD/FHA-insured  or 
Secretary-held  mortgage  on  the  project, 
unless  mortgage  on  the  project,  unless 
the  Commissioner  determines  that  his/ 
her  interests  and  those  of  the  ' 

individuals  purchasing  the  family  units 
are  best  served  by  not  requiring  the 
termination  of  the  insurance  or  payment 
in  full  of  the  mortgage. 

(2)  On  release  of  a  family  unit  from 
the  project  mortgage,  payment  shall  be 
made  on  the  outstanding  balance  oi  the 
project  mortgage  in  an  amount  equal  to 
the  share  of  the  balance  determined  by 
HUD  to  be  attributable  to  the  family 
unit. 

(3)  The  project  mortgages  shall  certify 
notwithstanding  any  provisions  of  the 
mortgage  covering  prepayment,  that  no 
charge  is  contemplated  or  has  been 
collected  for  prepayment  in  full  of  the 
project  mortgage. 

(g)  Projects  not  covered  by  an  insured 
cr  Secretary-held  mortgage.  Projects 
which  are  not  covered  by  an  insured 
project  or  Secretary-held  mortgage  and 
which  have  not  been  approved  by  the 
Veterans  Administration  for  its 
guaranty,  insurance  or  direct  loan 
programs  shall  meet  the  provisions 
contained  in  paragraphs  (aHe)  of  '*i'S 
section  along  with  the  following 
additional  requirements:  Except  with  the 
approval  of  the  Commissioner  for  the 
purpose  of  constructing  or  converting 
the  project  in  phases  or  stages,  any 
special  right  of  the  declarant  (as 
declarant  and  not  as  a  unit  owner)  to  do 
any  and  all  of  the  following  has  expired 
or  has  been  waived  in  a  recorded 
instrument: 

(1)  Add  land  or  units  to  the 
condominium; 

(2)  Convert  common  elements  into 
additional  units  or  limited  common 
elements; 

(3)  Withdraw  land  from  the 
condominium: 

(4)  Use  easements  through  the 
common  elements  for  the  purpose  of 
making  improvements  within  the 
condominium  or  within  any  adjacent 
land;  or 

(5)  Convert  a  unit  into  two  or  more 
units,  common  elements,  or  into  two  or 
more  units  and  common  elements. 

(h)  Limitations  on  conversion  of  rental 
housing  to  condominium  use.  With 
respect  to  a  family  unit  in  any  project 
that  was  converted  from  rental,  housing, 
no  insurance  will  be  provided  under  this 
section  unless: 

(1)  The  conversion  occurred  more 
than  one  year  before  the  application  for 
insurance;  or 

(2)  The  mortgagor  or  comortgagor  was 
a  lenrinl  nf  thnl  rpntat  housins:  or 


(3)  The  conversion  of  the  property  is 
sponsored  by  a  bona  fide  tenant's 
organization  representing  a  majority  of 
the  households  in  the  project. 

§234.S9    (Removed) 
4.  By  removing  §  234.59. 
Dated:  June  18.  1985. 

|anel  Hale. 

Aitinji  General  Deputy  Assistant  Secretary 
for  Housing-Deputy  Federal  Housing 
Commissioner. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
ILR-238-811 

investment  Tax  Credit  for  Certain 
Rehabilitation  Expenditures 

AGENCV:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  This  document  contains 
proposed  regulations  under  sections  46 
and  48  of  the  Internal  Revenue  Code  of 
1954  relating  to  an  investment  tax  credit 
for  rehabilitation  expenditures  incurred 
in  connection  with  the  rehabilitation  of 
a  qualified  rehabilitated  building.  Also, 
changes  are  made  to  the  regulations 
under  section  191  to  reflect  the  repeal  of 
that  section.  Changes  to  the  applicable 
law  were  made  by  the  Economic 
Recovery  Tax  Act  of  1981.  the  Technical 
Corrections  Act  of  1982.  and  the  Tax 
Reform  Act  of  1984.  The  regulations 
would  provide  the  public  with  the 
guidance  needed  to  comply  with  the  law 
as  amended  by  the  Act. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  August  27, 1985.  The 
amendments  would  be  effective 
generally  for  rehabilitation  expenditures 
incurred  after  December  31. 1981. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue.  Attention:  CC:LR;T 
(LR-238-81),  Washington,  D.C.  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  G.  Schmalz  of  the  Legislation  and 
Regulations  Division,  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Ave..  N.W..  Washington. 
DC.  20224  (Attenlion:CC:LR:T)  (202- 
.IRB-.TSlfil. 
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SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
section  46,  48.  and  191  of  the  Internal 
Revenue  Code  of  1954.  Generally,  these 
amendments  are  proposed  to  conform 
the  Income  Tax  Regulations  to  section 
212  of  the  Economic  Recovery  Tax  Act 
of  1981  (95  Stat.  235).  section"l02(f)  of 
the  Technical  Corrections  Act  of  1982 
(96  Stat.  2371),  and  sections  31(c).  Ill 
(e)(8),  and  1043(a)  of  the  Tax  Reform  Act 
of  1984  (98  Stat.  518.  631,  and  1044). 

Section  38  of  the  Internal  Revenue 
Code  provides  for  a  credit  against  tax  in 
the  case  of  investment  in  certain 
depreciable  property  (i.e.,  section  38 
property).  Section  48(a)(1)(E)  of  the 
Code  defines  section  38  property  so  as 
to  include  the  portion  of  the  basis  of  a 
qualified  rehabilitated  building  that  is 
attributable  to  qualified  rehabilitation 
expenditures.  Section  48(g)  and  §  1.48- 
12  define  the  terms  "qualified 
rehabilitated  building"  and  "qualified 
rehabilitation  expenditure".  Section 
46(b)(4)(A)  provides  rules  for 
determining  the  rehabilitation 
percentage  that  is  to  be  applied  to 
qualified  rehabilitation  expenditures  in 
order  to  determine  the  amount  of  the 
investment  tax  credit  that  is  allowable 
under  section  38  to  a  taxpayer. 

Rehabilitation  Percentage 

The  Economic  Recovery  Tax  Act  of 
1981  provided  for  a  three-tier 
rehabilitation  percentage  in  the  case  of 
qualified  rehabilitation  expenditures.  In 
general,  section  46(b)(4)(A)  provides 
that  the  rehabilitation  percentage  is  15 
percent  in  the  case  of  a  40-year  building, 
and  25  percent  in  the  case  of  a  certified 
historic  structure.  Section  46(b)(4)(B) 
provides  that  the  regular  percentage  and 
the  energy  percentages  do  not  apply  to 
that  portion  of  the  basis  of  any  property 
which  is  attributable  to  qualified 
rehabilitation  expenditures.  Section 
46(b)(4)(C)  provides  definitions  relating 
to  the  three  types  of  buildings.  In 
general,  a  30-year  building  is  a  building 
where  30  years  have  elapsed  between 
the  date  the  building  was  first  placed  in 
service  and  the  date  physical  work  on 
the  rehabilitation  work  on  the 
rehabilitation  began.  A  40-year 
building  is  a  building  where  40  years 
have  elapsed  between  these  dates.  The 
proposed  regulations  provide  for  an 
allocation  rule  in  certain  cases  where 
additions  have  been  made  to  a  building. 

Property  Used  for  Lodging 

In  general,  section  48(a)(3)  provides 
that  section  38  property  does  not  include 
property  which  is  used  predominantly  to 


furnish  lodging.  The  Economic  Recovery 
Tax  Act  amended  section  48(a)(3)  to 
provide  an  exception  to  this  exclusion  in 
the  case  of  certified  historic  structures. 

Qualified  Rehabilitated  Buildings 

The  term  "qualified  rehabilitated 
building"  is  defined  in  section  48(g)(1) 
and  §  1.48-12(b).  In  order  to  qualify  as  a 
qualified  rehabilitated  building,  four 
requirements  must  be  met.  First,  the 
building  must  have  been  placed  in 
service  before  the  beginning  of  the 
rehabilitaton.  Second,  at  least  75  percent 
of  the  existing  external  walls  of  the 
building  generally  must  be  retained  as 
external  walls.  Third,  thirty  years  must 
have  elapsed  between  the  date  the  . 
building  was  first  placed  in  service  and 
the  date  the  physical  work  on  the 
rehabilitation  began.  Fourth,  the 
building  must  have  been  substantially 
rehabilitated. 

The  Tax  Reform  Act  of  1984  added 
section  48  (g)  (1)  (E)  which  provides  for 
an  alternative  "external  wall"  test. 
Although  the  portion  of  these  proposed 
regulations  dealing  with  the  new  test  is 
reserved,  the  Treasury  Department 
invites  public  comment  on  this  topic. 
Specifically,  the  Treasury  Department 
invites  public  comment  on  the 
interpretation  of  the  term  "internal 
structural  framework"  in  section  48  (g) 

(1)  (E). 

The  proposed  regulations  contain 
additional  restrictions  applying  in  the 
cases  of  buildings  that  have  been 
moved.  Rehabilitation  is  distinguished 
from  new  construction  in  these  proposed 
regulations.  A  quantitative  test  for 
substantial  rehabilitation  is  provided  in 
section  48  (g)  (1)  (C)  and  §  1.48-12  (b)  (2). 
In  general,  the  qualified  rehabilitation 
expenditures  during  the  appropriate 
measuring  period  must  exceed  the 
greater  of  $5,000  or  the  adjusted  basis  of 
the  property.  The  proposed  regulations 
provide  rules  for  applying  the  test  in 
various  contexts. 

Qualified  Rehabilitation  Expenditure 

The  term  "qualified  rehabilitation 
expenditure"  is  defined  in  section  48  (g) 

(2)  and  §  1.48-12  (c).  In  general,  the 
expenditures  must  be  for  property 
chargeable  to  capital  account  and  must 
be  incurred  after  December  31, 1981.  for 
real  property  with  a  recovery  period  of 
18  years  in  connection  with  the 
rehabilitation  of  qualified  rehabilitation 
building.  Section  48  (g)  (2)  (B)  and  §  1.48- 
12  (c)  exclude  certain  expenditures  from 
the  definition  of  qualified  rehabilitation 
expenditures.  The  proposed  regulations 
clarify  that  the  term  "qualified 
rehabilitation  e.xpenditures"  is  not 
limited  to  those  expenditures  incurred 
during  the  relevant  measuring  period 


used  for  purposes  of  the  substantial 
rehabilitation  test.  In  the  case  of 
rehabilitated  property  placed  in  service 
in  a  taxable  year,  if  the  building 
qualifies  as  a  qualified  rehabilitation 
building  for  that  year,  the  taxpayer  can 
claim  as  qualified  rehabilitation 
expenditures  the  expenditures  incurred 
before  the  beginning  of  the  measuring 
period,  during  the  measuring  period,  and 
after  the  measuring  period  but  before 
the  end  of  the  taxable  year. 

Certified  Historic  Structure 

The  term  "certified  historic  structure" 
is  defined  in  section  48  (g)  (3)  and  §  1.48- 
12  (d).  In  general,  a  certified  historic 
structure  is  a  building  (and  its  structural 
components)  which  is  listed  in  the 
National  Register,  or  which  is  located  in 
a  registered  historic  district  and  is 
certified  by  the  Secretary  of  the  Interior 
as  being  of  historic  significance  to  the 
district.  Although  procedures  for 
obtaining  a  National  Register  listing  or  a 
certification  of  significance  are 
generally  within  the  authority  of  the 
Department  of  Interior,  (and  therefore 
outside  the  scope  of  the  Internal 
Revenue  Code),  these  proposed 
regulations  do  address  the  issue  of  when 
a  25  percent  investment  tax  credit  can 
be  claimed  in  the  case  of  a  pending 
application  for  certification  by  the 
Department  of  Interior. 

Adjustments  to  Basis 

Section  48  (q)  and  §  1.48-12  (e)  provide 
rules  concerning  an  adjustment  to  the 
basis  of  a  qualified  rehabilitation 
buildings.  In  general,  the  increase  in  the 
basis  of  the  building  that  would  result 
from  the  qualified  rehabilitation 
expenditures  must  be  reduced  by  the 
amount  of  the  credit  allowed  under 
section  38  (50  percent  of  the  credit  in  the 
case  of  a  certified  historic  structure). 

Coordination  With  Other  Provisions 

Section  §  1.48-12  (f)  provides  rules 
relating  to  the  coordination  between 
section  48  (g)  and  various  other 
provisions  of  the  Internal  Revenue  Code 
of  1954.  Rules  and  cross-references  to 
other  provisions  of  the  Code  are 
provided. 

Section  191 

Section  191,  relating  to  amortization  of 
rehabilitation  expenditures  for  certified 
historic  structures,  was  repealed  by  the 
Economic  Recovery  Tax  Act  of  1981  for 
expenditures  incurred  after  December 
31, 1981.  These  proposed  regulations 
reflect  the  repeal. 
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Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  of  any  person  who  has 
submitted  written  comments.  If  a  public 
hearing  is  held,  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register. 

i  The  collection  of  information 
nequirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Comments  on  these 
requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
of  Internal  Revenue  Service.  New 
Executive  Office  Building.  Washington. 
D.C  20503.  The  Internal  Revenue 
Service  requests  that  persons  submitting 
comments  on  these  requirements  to 
OMB  also  send  copies  of  those 
comments  to  the  Service. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  the 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  or  the 
Treasury-Office  of  Management  and 
Budget  implementation  of  that  order, 
dated  April  29, 1983.  Accordingly,  a 
Regulatory  Impact  Analysis  is  not 
required.  Although  this  document  is  a 
notice  of  proposed  rulemaking  that 
solicits  public  comment,  the  Internal 
Revenue  Service  has  concluded  that  the 
regulations  proposed  herein  are 
interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  Accordingly, 
these  proposed  regulations  do  not 
constitute  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  )ohn  G.  Schmalz 
of  the  Legislation  and  Regulations 
Division  of  the  Office  of  Chief  Counsel. 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
these  regulations  both  on  matter*  of 
substance  and  style. 


List  of  Subjects 

26  CFR  1.0-1—1.58-8 

Income  taxes.  Tax  liability.  Tax  rates. 
Credits. 

26  CFR  1.61-1—1.281^ 

Income  taxes.  Taxable  income, 
Deductions,  Exemptions. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFR 
Part  1  are  as  follows: 

PART 1-K AMENDED] 

Paragraph  1.  The  authority  citation  for 
Part  1  is  amended  by  adding  the 
following  citation: 

Authorit>-:  26  U.S.C.  7805  *  *   '1.48-12  also 
issued  under  26  U.S.C.  4«(g)(l)(C)  (i)  and  (iii). 

Par.  2.  Section  1.46-1  is  amended  by 
revising  paragraphs  (a)(2)  and  (d),  by 
adding  a  new  paragraph  (e)l5),  and  by 
adding  a  new  paragraph  (q)  at  the  end 
thereof,  to  read  as  follows.  Paragraph  (e) 
introductory  text  is  shown  for  reader 
convenience. 

§  1.49-1    D«t«nnin«tk>n  of  amount 

(a)  Effective  dates.  *  *  * 

(2)  Acts  covered  This  section  reflects 
changes  made  by  the  following  Acts  of 
Congress: 

Act  and  Section 

Tax  Reduction  Act  of  1975.  section  301. 
Tax  Refonn  Act  of  1976,  section  802. 1701. 

1703. 
Revenue  Act  of  1978.  section  311.  312.  315. 
Energy  Tax  Act  of  1978,  section  301. 
Economic  Recovery  Tax  Act  of  1981.  section 

212. 
Technical  Corrections  Act  of  1982,  section 

102(f). 
•  *  •  •  • 

(d)  Credit  earned.  The  credit  earned 
for  the  taxable  year  is  the  sum  of  the 
following  percentages  of  qualified 
investment  (as  determined  under  section 
46  (c)  and  (d))— 

(1)  The  regular  percentage  (as 
determined  under  section  46(a)(2)(B)), 

(2)  For  energy  property,  the  energy 
percentage  (as  determined  under  section 
46(a)(2)(C)). 

(3)  The  ESOP  percentage  (as 
determined  under  section  46  (a)(2)(E)). 
and 

(4)  For  the  portion  of  the  basis  of  a 
qualified  rehabilitated  building  (as 
defined  in  S  1.48-12(b))  that  is 
attributable  to  qualified  rehabilitation 
expenditures  (as  9  1.4a-12(c)).  the 
rehabilitation  percentage  (as  determined 
under  section  46  (b)  (4)). 


(e)  Designation  of  credits.  The  credit 
available  for  the  taxable  year  is 
designated  as  follows: 
•        •        •        •        • 

(5)  The  credit  attributable  to  the 
rehabilitation  percentage  for  qualified 
rehabilitation  expenditures  is  the 
rehabilitation  investment  credit. 

***** 

(q)  Rehabilitation  percentage— (I)  In 
general.  For  qualified  rehabilitation 
expenditures  (as  defined  in  S  1.48-12(c)), 
section  48  (b)(4)(A)  provides  for  a  three- 
tier  rehabilitation  percentage.  The 
applicable  rehabilitation  percentage 
depends  on  whether  the  qualified 
rehabilitation  building  is  a  "30-year 
building,"  a  "40-year  building,"  or  a 
certified  historic  structure  (as  defined  in 
section  48(g)(3)  and  i  1.48-12(d)).  The 
rehabilitation  percentage  for  qualified 
rehabilitation  expenditures  incurred 
with  respect  to  a  qualified  rehabilitated 
building  is  15  perent  to  the  extent  that 
the  building  is  a  30-year  building  [i.e..  at 
least  30  years,  but  less  than  40  years, 
has  elapsed  between  the  date  the 
physical  work  on  the  rehabilitation 
began  and  the  date  the  building  was 
first  placed  in  service).  20  percent  to  the 
extent  that  the  building  is  a  40-year 
building  [i.e..  at  least  40  years  has  so 
elapsed),  and  25  percent  for  certified 
historic  structures,  regardless  of  age.  For 
purposes  of  this  paragraph  (q),  a 
building  is  not  a  "30-year  building" 
unless  it  has  been  at  the  location  where 
it  is  being  rehabilitated  for  the  thirty- 
year  period  immediately  preceding  the 
beginning  of  the  rehabilitation  process, 
and  is  not  a  "40-year  building"  unless  it 
has  been  at  the  location  where  it  is 
being  rehabilitated  for  the  forth-year 
period  immediately  preceding  the 
beginning  of  the  rehabilitation  process. 
See  S  1  48-12(b)(5).  Also,  for  purposes  of 
this  paragraph  (q),  a  building  (other  than 
a  certified  historic  structure)  is  not  a 
qualified  rehabilitated  building  to  the 
extent  of  that  portion  of  the  building  that 
is  less  than  30  years  old.  If  rehabilitation 
expenditures  are  incurred  with  respect 
to  an  addition  to  a  qualified 
rehabilitated  building,  but  the  addition 
is  not  considered  to  be  part  of  the 
qualified  rehabilitated  building  because 
the  addition  does  not  meet  the  thirty- 
year  requirement  in  section  48(g)(1)(B) 
and  S  1.48-12(b)(4),  then  no 
rehabilitation  percentage  will  be  applied 
to  the  expenditures  attributable  to  the 
rehabilitation  of  the  addition.  Thus,  for 
purposes  of  this  paragraph  (q)(l),  it  may 
be  necessary  to  allocate  rehabilitation 
expenditures  incurred  with  respect  to  a 
building  between  the  original  portion  of 
the  building  and  the  addition. 
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Furthermore,  if  qualified  rehabilitation 
expenditures  are  incurred  for  property 
that  is  excluded  from  section  38 
property  described  in  section  48(a)(1)(E) 
(because,  for  example,  they  are  made 
with  respect  to  a  portion  of  the  building 
used  for  lodging  within  the  meaning  of 
section  48(a)(3)  and  §  1.48-l(h)).  a 
similar  allocation  of  the  expenditures 
must  be  made  between  the  expenditures 
that  result  in  basis  that  is  section  38 
property  and  the  expenditures  that  do 
not  result  in  basis  that  is  section  38 
property  since  the  rehabilitation 
percentage  is  applicable  only  to  section 
.^8  property.  These  allocations  should  be 
made  using  the  principles  contained  in 
§  1.4ft-12(c)(9)(ii). 

(2)  Regular  and  encryy  percentages 
not  to  apply.  The  regular  percentage  and 
the  energy  percentage  shall  not  apply  to 
that  portion  of  the  basis  of  any  building 
that  is  attributable  to  qualified 
rehabilitation  expenditures  (as  defined 
m  §  1.48-12(c)). 

(3)  Effective  date.  The  rehabilitation 
percentage  is  applicable  only  to 
qualified  rehabilitation  expenditures  (as 
defined  in  \  1.4a-12|c)).  For  rules 
relating  to  applicability  of  the  regular 
percentage  to  qualified  rehabilitation 
e\penditures  (as  defined  in  %  1.48-ll(cl|. 
see  §  1.48-11. 

Par.  3.  Section  1.48-1  is  amended  by 
adding  a  new  subdiv  ision  (iii)  to 
paragraph  (h)(1)  and  a  new  subdivision 
(iv)  to  paragraph  (h|(2)  to  read  as 
follows: 

§  1.48-1    Definition  of  section  38  property. 

*  *  *  •         ,        • 

(h)  Property  usecMor  lodging — (1)  In 
general.  *  *  *  ' 

(iii)  Notwithstanding  any  other 
provision  of  this  paragraph  (h),  in  the 
case  of  a  qualified  rehabilitated  building 
(within  the  meaning  of  section  48(g)(1) 
and  §  1.48-12(b)).  expenditures  for 
property  resulting  in  basis  described  in 
section  48(a)(1)(E)  ^all  not  be  treated 
as  section  38  property  to  the  extent  that 
such  property  is  attributable  to  a  portion 
of  the  building  that  is  used  for  lodging  or 
in  connection  with  lodging.  For  example, 
if  expenditures  are  Incurred  to 
rehabilitate  a  five  story  qualified 
rehabilitated  building,  three  floors  of 
which  are  used  for  apartments  and  two 
floors  of  which  are  used  as  commercial 
office  space,  the  expenditures 
attributable  to  the  oommercial  part  of 
the  building  are  not  expenditures  for 
property,  or  in  connection  with  property, 
used  predominantly  for  lodging. 
Allocation  of  expenditures  between  the 
two  portions  of  the  building  are  to  be 
made  using  the  prinriples  contained  in 
S  1.4ft-12(c)(9)(ii). 

[2]  Exceptions.  '   '   ' 


(iv)  Certified  historic  structures.  For 
purposes  of  this  paragraph  (h), 
regardless  of  the  actual  use  of  a  certified 
historic  structure,  that  portion  of  the 
basis  of  such  certified  historic  structure 
which  is  attributable  to  qualified 
rehabilitation  expenditures  (as  defined 
in  §  1.48-12(c))  shall  not  be  considered 
as  property  which  is  either  used 
predominantly  to  furnish  lodging  or 
predominantly  in  connection  with  the 
furnishing  of  lodging.  Accordingly,  such 
portion  of  the  basis  may  qualify  as 
section  38  property.  (For  a  definition  of 
"certified  historic  structure."  see  section 
48(g)(3)  and  §  1.48-12(d).) 

•  •  •  *  • 

Par.  4.  There  is  inserted  immediately 
after  §  1.48-11  a  new  §  1.48-12  to  read 
as  followsr 

§  1.48-12  Qualified  rehabilitated  building: 
expenditures  Incurred  after  December  31. 
1981. 

(a)  General  rule — (1)  //;  general. 
Under  section  48(a)(1)(E).  the  portion  of 
the  basis  of  a  qualified  rehabilitated 
building  that  iS/attributable  to  qualified 
rehabilitation  expenditures  (within  the 
meaning  of  section  48(g)  and  this 
section)  is  section  38  property.  Property 
that  is  section  38  property  by  reason  of 
section  48(a)(1)(E)  is  treated  as  new 
section  38  property  and,  therefore,  is  not 
subject  to  the  used  property  limitation  in 
section  48(c).  Section  48(g)(1)  and 
paragraph  (b)  of  this  section  define  the 
term  "qualified  rehabilitated  building." 
Section  48(g)(2)  and  paragraph  (c)  of  this 
section  define  the  term  "qualified 
rehabilitation  expenditure."  Section 
48(g)(2){B)(iv)  and  (3)  and  paragraph  (d) 
of  this  section  describe  the  rules 
applicable  to  "certified  historic 
structures."  Section  48(q)  and  paragraph 
(e)  of  this  section  provide  rules 
concerning  an  adjustment  to  the  basis  of 
the  rehabilitated  building.  Paragraph  (f) 
of  this  section  provides  guidance  for 
coordination  of  these  provisions  with 
other  sections  of  the  Code. 

(2)  Effective  date — (i)  In  general. 
Except  as  otherwise  provided  in  this 
paragraph,  this  section  applies  to 
expenditures  incurred  after  December 
31, 1981,  in  connection  with  the 
rehabilitation  of  a  qualified 
rehabilitated  building.  (See  paragraph 
(c)(3)(i)  of  this  section  for  rules 
concerning  the  determination  of  when 
an  expenditure  is  incurred.)  If,  however, 
physical  work  on  the  rehabilitation 
began  before  January  1. 1982,  and  the 
building  does  not  meet  the  requirements 
of  paragraph  (b)  of  this  section,  the  rules 
in  §  1.48-11  shall  apply  to  the 
expenditures  incurred  after  December 
31,  1981,  in  connection  with  such 
rehabilitation.  (See  paragraph  (b)(6)(i)  of 


this  section  for  rules  determining  when 
physical  work  on  a  rehabilitation 
begins.)  For  property  placed  in  service 
before  March  16, 1984.  and  any  property 
subject  to  the  exception  set  forth  in 
sec' .on  111(g)(2)  of  Public  Law  98-369 
(Deficit  Reduction  Act  of  1984),  the 
references  to  "18  years"  in  paragraphs 
(c)(l)(iii).  (c)(2),  (c)(4).  and  (c)(7)(v)  shall 
be  replaced  with  "15  years"  and  the 
reference  to  "18-year  real  property"  in 
paragraph  (c)(4)  shall  be  replaced  with 
'15-year  real  property." 

(ii)  Transition  rule  concerning 
external  wall  definition. 
Notwithstanding  the  definition  of 
external  wall  contained  in  paragraph 
(b)(3)(iii)  of  this  section,  in  any  case  in 
which  the  written  plans  and 
specifications  for  a  rehabilitation  were 
substantially  completed  on  or  before 
June  28, 1985,  and  the  building  being 
rehabilitated  would  fail  to  meet  he 
requirement  of  paragraph  {b)(l)(iii)  of 
this  section  if  the  definition  of  external 
wall  in  paragraph  (b)(3)(iii)  of  this 
section  were  used,  then  the  term 
"external  wall"  shall  be  defined  as  a 
wall,  including  its  supporting  elements, 
with  one  face  exposed  to  the  weather  or 
earth,  and  a  common  wall  shall  not  be 
treated  as  an  external  wall.  See 
paragraph  (b)(2)(v)  of  this  section  for  the 
definition  of  written  plans  and 
specifications. 

(b)  Definition  of  qualified 
rehabilitated  building — (1)  In  general. 
The  term  "qualified  rehabilitated 
building"  means  any  building  and  its 
structural  components — 

(i)  That  has  been  substantially 
rehabilitated  (within  the  meaning  of 
paragraph  (b)(2)  of  this  section), 

(ii)  That  was  placed  in  service  (within 
the  meaning  of  S  1.46-3(d))  as  a  building 
by  any  person  before  the  beginning  of 
the  rehabilitation,  and 

(iii)  75  percent  or  more  of  the  existing 
external  walls  of  which  are  retained  in 
place  as  external  walls  in  the 
rehabilitation  process  (within  the 
meaning  of  paragraph  (b)(3)  of  this 
section). 

See  paragraph  (b)(4)  and  (5)  of  this 
section  for  additional  requirements 
related  to  the  definition  of  a  qualified 
rehabilitated  building. 

(2)  Substantially  rehabilitated 
building — (i)  Substantial  rehabilitation 
test.  A  building  shall  be  treated  as 
having  been  substantially  rehabilitated 
for  a  taxable  year  only  if  the  qualified 
rehabilitation  expenditures  (as  defined 
in  paragraph  (c)  of  this  section)  incurred 
during  any  24-month  period  selected  by 
the  taxpayer  ending  with  or  within  the 
taxable  year  exceed  the  greater  of — 
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I  A)  The  adjusted  basis  of  the  building 
(and  its  structural  components),  or 

(B)  $5,000. 

(ii)  Date  to  determine  adjusted  basis 
of  the  buildinfi — (A)  In  gennral.  The 
adjusted  basis  of  the  building  (and  its 
structural  components)  shall  be 
determined  as  of  the  beginning  of  the 
first  day  of  the  24-month  period  selected 
by  the  taxpaytr  or  the  first  day  of  the 
taxpayer's  holding  period  of  the  building 
(within  the  meaning  of  section  liSOfe)), 
whichever  is  later.  For  purposes  of 
determining  the  holding  period  under 
section  125()(e).  any  reconstruction  that 
is  part  of  the  rehabilitation  shall  be 
disregarded. 

(B)  Special  rules.  In  the  event  a 
building  is  not  owned  by  the  taxpayer, 
the  adjusted  basis  of  the  building  shall 
be  determined  as  of  the  date  that  would 
have  been  used  if  the  owner  had  been 
the  taxpayer.  The  adjusted  basis  of  a 
building  that  is  being  rehabilitated  bv  a 
taxpayer  other  than  the  owner  shall  thus 
be  determined  as  of  the  beginning  of  the 
first  day  of  the  24-mon»h  period  selected 
by  the  taxpayer  or  the  first  day  of  the 
owner's  holding  period,  whichever  is 
later.  Therefore,  if  *i  building  that  is 
being  rehabilitated  by  a  lessee  is  sold 
subject  to  the  lease  prior  to  the  date  that 
the  lessee  has  substantially 
rehabilitated  the  building,  the  lessee  s 
adjusted  basis  is  determined  as  of  the 
beginning  of  the  first  day  of  the  new 
lessor's  holding  period  or  the  beginning 
of  the  first  day  of  the  24-month  period 
selected  by  the  lessee  (the  taxpayer), 
whichever  is  later.  If.  therefore,  the  first 
day  of  the  new  lessor's  holding  period 
were  later  than  the  first  day  of  the  24- 
month  period  selected  by  the  lessee  (the 
taxpayer),  the  lessee's  adjusted  basis  for 
purposes  of  the  substantial 
rehabilitation  test  would  be  the  same  as 
the  adjusted  basis  of  the  new  lessor  as 
determined  under  paragraph  (b)(2)(vii] 
of  this  section.  If  a  building  is  sold  after 
the  date  that  a  lessee  has  substantially 
rehabilitated  the  building  with  respect  to 
the  original  lessor's  adjusted  basis, 
however,  the  lessee's  basis  may  be 
determined  as  of  the  first  day  of  the  24- 
month  period  selected  by  the  lessee  or 
the  first  day  of  the  original  lessor's 
holding  period,  whichever  is  later,  and 
the  transfer  of  the  building  will  not 
affect  the  adjusted  basis  for  purposes  of 
the  substantial  rehabilitation  test. 

(iii)  Adjusted  basis  of  the  building" — 
(A)  In  ■^eneral.  The  term  "adjusted  basis 
of  the  Duilding"  means  the  aggregate 
adjusted  basis  (within  the  meaning  of 
section  1011(a))  in  the  building  (and  its 
structural  components)  of  ail  the  parties 
whu  have  an  interest  in  the  building. 
(B)  Special  rules.  In  the  case  of  a 

buildinglhat  is  leased  to  a  tenant,  the 


adjusted  basis  of  the  building  is 
determined  by  adding  the  adjusted  basis 
of  the  owner  (lessor)  in  the  building  to 
the  adjusted  basis  of  the  lessee  (or 
lessees]  in  the  leasehold  and  any 
leasehold  improvements  that  are 
structural  components  of  the  building. 
Similarly,  in  the  case  of  a  building  that 
is  divided  into  condominium  units,  the 
adjusted  basis  of  the  building  means  the 
aggregate  adjusted  basis  of  all  of  the 
respective  condominium  owners 
(including  the  basis  of  any  lessi^e  in  the 
leasehold  and  leasehold  improvements) 
in  the  building  (and  its  structural 
components).  If  the  adjusted  basis  of  a 
building  would  be  determined  in  whole 
or  in  part  by  reference  to  the  adjusted 
basis  of  a  person  or  persons  other  than 
the  taxpayer  [e.}i..  a  rehabilitation  by  a 
lessee)  and  the  taxpayer  is  unable  to 
obtain  the  required  information  from 
s'jch  other  person  or  persons,  the 
adjusted  basis  of  the  building  will  be 
deemed  to  be  the  fair  market  value  of 
the  building.  If  a  building  is  owned  by  a 
partnership  [i.e..  the  building  is 
partnership  property),  adjusted  basis  is 
determined  by  taking  into  account  any 
adjustnients  to  the  basis  of  the  building 
made  under  section  743  and  section  734. 
Any  adjustments  to  the  building's  basis 
that  are  made  under  section  743  or 
section  734  after  the  beginning  of  the 
partnership's  holding  period,  but  before 
the  end  of  the  measuring  period,  shall  be 
deemed  for  purposes  of  the  substantial 
rehabilitation  test  to  have  been  made  on 
the  first  day  of  the  partnership's  holding 
period.  For  purposes  of  determining  the 
adjusted  basis  of  a  building,  the  portion 
of  the  adjusted  basis  of  a  building  that  is 
allocable  to  an  addition  (within  the 
meaning  of  paragraph  (bl(4)(ii)  of  this 
section)  to  the  building  that  is  less  than 
thirty  years  old  (within  the  meaning  of 
section  48(g)(1)(B)  and  paragraph 
(b)(4)(i)  of  this  section)  shall  be 
disregarded.  (See  paragraph  (b)(2)(vii)  of 
this  section  for  a  special  rule  applicable 
to  the  determination  of  the  adjusted 
basis  of  a  building  when  qualified 
rehabilitation  expenditures  are  treated 
as  incurred  by  the  taxpayer.) 

(iv)  Rehabilitation.  Rehabilitation 
includes  renovation,  restoration,  or 
reconstruction  of  a  building,  but  does 
not  include  an  enlargement  (within  the 
meaning  of  paragraph  (c)(9)  of  this 
section)  or  new  construction.  The 
determination  of  whether  expenditures 
are  attributable  to  the  rehabilitation  of 
an  existing  building  or  to  new 
construction  shall  be  based  upon  all  the 
facts  and  circumstances. 

(v)  Special  rule  for  phased 
rehabilitation.  In  the  case  of  any 
rehabilitation  that  may  reasonably  be 
expected  to  be  completed  in  phases  set 


forth  in  written  architectural  plans  and 
specifications  completed  before  the 
physical  work  on  the  rehabilitation 
begins,  paragraphs  {b)(2)  (i).  (ii),  and 
(vii)  of  this  section  shall  be  applied  by 
substituting  "60-month  period  '  for  "24- 
month  period."  A  rehabilitation  may 
reasonably  be  expected  to  be  completed 
in  phases  if  it  consists  of  two  or  mor»' 
distinct  stages  of  development.  The 
determination  of  whether  a 
reh.d)ilitrttion  consists  of  distinct  stages 
and  therefore  may  reasonably  be 
expected  to  be  completed  in  phases 
sh.ill  be  made  on  the  basis  of  all  the 
relevant  facts  and  circumstances  in 
existt-nce  before  physical  work  on  the 
rehabilitation  begins.  For  purposes  of 
this  paragraph  and  paragraph  (a)(2)(iil 
of  this  section,  written  plans  that 
describe  generally  all  phases  of  the 
rehabilitation  process  shall  be  treated  a.4 
written  architectural  plans  and 
specifications.  Such  written  plans  are 
not  required  to  contain  detailed  working 
drawings  or  detailed  specifications  of 
the  materials  to  be  used.  In  addition,  the 
taxpayer  may  include  a  description  of 
work  to  be  done  by  lessees  in  the 
written  plans.  For  example,  where  the 
owner  of  a  vacant  four  story  building 
plans  to  rehabilitate  two  floors  of  the 
building  and  plans  to  require,  as  a 
condition  of  anv  lease,  that  tenants  o< 
the  other  two  floors  must  rehabilitate 
those  floors,  the  requirements  of  this 
p.iragraph  (b)(2)(v)  shall  be  met  if  the 
owner  provides  written  plans  for  the 
rehabilitation  work  to  be  done  by  the 
owner  and  a  description  of  the 
rehabilitation  work  that  the  tenants  will 
be  required  to  complete.  The  work 
required  of  the  tenants  may  be 
described  in  the  written  plans  in  terms 
of  minimum  specifications  (e.g.,  as  to 
lighting,  wiring,  materials,  appearance) 
that  must  be  met  by  such  tenants.  See 
paragraph  (b)(6)(i)  of  this  section  for  the 
definition  of  physical  work  on  a 
rehabilitation. 

(vi)  Treatment  of  expenses  incurred 
by  persons  who  have  an  interest  in  the 
building.  For  purposes  of  the  substantial 
rehabilitation  test  in  paragraph  (b)(2)(i) 
of  this  section,  the  taxpayer  may  take 
into  account  qualified  rehabihtation 
expenditures  incurred  during  the  same 
rehabilitation  process  by  any  other 
person  who  has  an  interest  in  the 
building.  Thus,  for  example,  to 
determine  whether  a  building  has  been 
substantially  rehabilitated  a  lessee  may 
include  the  expenditures  of  the  lessor 
and  of  other  lessees:  a  condominium 
owner  may  include  the  expenditures 
incurred  by  other  condominium  owner*; 
and  an  owner  may  include  the 
expenditures  of  the  lessees. 
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( vii)  Special  rules  when  qualified 
rehabilitation  expenditures  are  treated 
us  incurred  by  the  taxpayer  In  the  case 
where  qualiHed  rehabilitation 
txpenditures  are  treated  as  having  been 
incurred  by  a  taxpayer  under  paragraph 
(r|(3|(ii)  of  this  section,  the  tranferee 
shall  be  treated  as  having  incurred  the 
expenditures  incurred  by  the  transferor 
on  the  date  that  the  transferor  incurred 
the  expenditures  within  the  meaning  of 
paragraph  (cl(3)  (i)  of  this  section.  For 
purposes  of  the  substantial 
rehabilitation  test  in  paragraph  (b|(2)(i) 
of  this  section,  the  transferee's  adjusted 
basis  in  the  building  shall  be  determined 
ds  of  the  beginning  of  the  first  day  of  a 
24-month  period,  or  the  first  day  of  the 
transferee's  holding  period,  whichever  is 
later,  as  provided  in  paragraph  (b)(2)(ii) 
of  this  section.  The  transferee's  basis  as 
of  the  first  day  of  the  transferee's 
holding  period  for  purposes  of  the 
substantial  rehabilitation  test  in 
paragraph  (b)(2)(i)  of  this  section, 
however,  shall  be  considered  to  be 
equal  to  the  transferee's  basis  in  the 
building  on  such  date  less — 

(A)  The  amount  of  any  qualified 
rehabilitation  expenditures  incurred  (or 
treated  as  having  been  incurred)  by  the 
transferor  during  the  24-month  period 
that  are  treated  as  having  been  incurred 
by  the  transferee  under  paragraph 
(c|(3)(ii)  of  this  section,  and 

(B)  The  amount  of  qualified 
r«;habilitation  expenditures  incurred 
before  the  transfer  and  during  the  24- 
month  period  by  any  other  person  who 
has  an  interest  in  the  building  {e.g..  a 
lessee  of  the  transferor). 

The  preceding  sentence  shall  not  apply, 
however,  unless  the  transferee's  basis  in 
the  building  is  determined  with 
reference  to:  [1]  The  transferee's  cost  of 
the  building  (including  the  rehabilitation 
expenditures).  (2)  the  transferor's  basis 
in  the  building  (where  such  basis 
includes  the  amount  of  the 
expenditures),  or  [3]  any  other  amount 
that  includes  the  cost  of  the 
rehabilitation  expenditures.  In  the  event 
that  the  transferee's  basis  is  determined 
with  reference  to  an  amount  not 
described  above  [e.g..  transferee's  basis 
in  one  building  is  determined  with 
reference  to  the  transferee's  basis  in 
another  building  under  section  1031(d)). 
the  amount  of  the  expenditures  incurred 
by  the  transferor  and  tieated  as  having 
been  incurred  by  the  transferee  are  not 
deducted  from  the  transferee's  basis  for 
purposes  of  the  substantial 
rehabilitation  test.  If  a  transferee's  basis 
is  determined  under  section  1014.  any 
expenditures  incurred  by  the  decedent 
within  the  measuring  period  that  are 
treated  as  havin^^  been  incurred  by  the 


transferee  under  paragraph  (c)(3!(ii)  of 
this  section  shall  decrease  the 
transferee's  basis  for  purposes  of  the 
substantial  rehabilitation  test. 

(viii)  Statement  of  adjusted  basis, 
measuring  period,  and  qualified 
rehabilitation  expenditures.  In  the  case 
of  any  tax  return  filed  after  August  27. 
1985.  on  which  an  investment  tax  credit 
for  property  described  in  section 
48{ai(l)(E)  is  claimed,  the  taxpayer  shall 
indicate  by  way  of  a  marginal  notation 
on.  or  a  supplemental  statement 
attached  to.  Form  3468 — 

(A)  The  beginning  and  ending  dates 
for  the  measuring  period  selected  by  the 
taxpayer  under  section  48(q](l)(C)(i)  and 
paragraph  {b)(2)  of  this  section, 

(B)  The  adjusted  basis  of  the  building 


the  substdntial  rehabilitation  test  in 
parugraph  (b!(2)  of  this  s&tion.  A  may  select 
nny  i:4-consecutive-month  measuring  period 
thdt  ends  in  1984.  the  taxable  year  year  in 
which  the  rehabilitated  building  was  placed 
m  service  Assume  that  on  As  1984  return.  A 
selects  a  measuring  period  beginning  on 
February  1.  1982.  and  ending  on  January  31. 
1984.  and  speciFifiS  that  A's  basis  in  the 
building  (within  the  meaning  of  section 
uni(a)|  was  S144.000  on  February  1. 19H2 
(S140.(K)0  +  $4,000).  (The  $4,000  of 
rehabilitation  expenditures  incurred  during 
jnauary  1982  are  included  in  .\'s  basis  under 
section  1011  even  though  such  property  has 
not  been  placed  in  service.)  The  amount  of 
qualified  rehabilitation  expenditures  incurred 
during  the  measuring  period  was  $146.(XX) 
($44,000  from  February  1  to  December  31. 
1982.  plus  SIOO.OOO  in  1983.  plus  $2,000  in 
anuary  1984).  The  building  shall  be  treated 


(within  the  meaning  of  paragraph  (b)(2)        as  "substantially  rehabilitated"  within  the 
(iii)  or  (vii)  of  this  section)  as  of  the        ^^^eaning  of  this  paragraph  (b)(2)  for  A's  1984 
beginning  of  such  measuring  period,  urtd       taxable  year  because  the  $l«.000  of 

(C)  The  amount  of  qualified 
rehabilitation  expenditure  incurred,  and 
treated  as  incurred,  respectively,  during 
such  measuring  period. 
Furthermore,  for  returns  filed  after 
August  27. 1985.  if  the  adjusted  basis  of 
the  building  for  purposes  of  the 
substantial  rehabilitation  test  is 
determined  in  whole  or  in  part  by 
reference  to  the  adjusted  basis  of  a 
person,  or  persons,  other  than  the 
taxpayer,  (e.g..  a  rehabilitation  by  a 
lessee),  the  taxpayer  must  attach  to  the 
Form  3468  filed  with  the  tax  return  on 
which  the  credit  is  claimed  a  statement 
addressed  to  the  District  Director, 
signed  by  such  third  party,  that  states 
the  first  day  of  the  third  party's  holding 
period  and  the  amount  of  the  adjusted 
basis  of  such  third  party  in  the  building 
at  the  beginning  of  the  measuring  period 
or  the  first  day  of  the  holding  period, 
whichever  is  later.  If  the  fa.xpayer  is 
unable  to  obtain  the  required 
information,  that  fact  should  be 
indicated  and  the  taxpayer  should  state 
the  fair  market  value  of  the  building  on 
the  proper  date. 

(ix)  Examples.  The  following 
examples  illustrate  the  application  of 
the  substantial  rehabilitation  test  in  this 
paragraph  (b)(2): 

Example  (IJ.  Assume  that  A.  a  calendar 
year  taxpayer,  purchases  a  building  for 
Si 40.000  on  January  1. 1982.  incurs  qualified 
rehabilliation  expenditures  in  the  amount  of 
$48,000  (at  the  rate  of  $4,000  per  month)  in 
1982,  $100,000  in  1983,  and  $20,000  (a I  the  rale 
of  82,000  per  month)  in  the  first  ten  months  of 
1984,  and  places  the  rehabilitated  building  in 
service  on  October  31. 1984.  Assume  that  A 
did  not  have  written  architectural  plans  and 
specifications  describing  a  phased 
rehabilitation  within  the  meaning  of 
paragraph  (b)(2)(v)  of  this  section  in 
existence  prior  to  the  beginning  of  physical 
work  on  the  rehabilitation.  For  purposes  of 


expenditures  incurred  by  A  during  the 
measuring  period  exceeded  A's  adjusted 
basis  of  $144,000  at  the  beginning  of  the 
period.  If  the  other  requirements  of  section 
48(g|(l)  and  this  paragraph  are  met.  the 
building  is  treated  as  a  qualified  rehabilitated 
building,  and  A  can  treat  as  qualified 
rehabilitation  expenditures  the  amount  of 
$168,000  [i.e..  $146,000  of  expenditures 
incurred  during  the  measuring  period.  $4.tKX) 
of  expenditures  incurred  prior  to  the 
beginning  of  the  measuring  period  as  part  of 
the  rehabilitation  process,  and  $18,000  of 
expenditures  incurred  after  the  measuring 
period  during  the  taxable  year  within  whirJi 
the  measuring  period  ends  (see  paragraph 
(c)(6)  of  this  section)).  The  result  would  be 
the  same  if  the  property  attributable  to  the 
rehabilitation  expenditures  was  placed  in 
8er\'ice  as  the  expenditures  were  incurred. 
(See  paragraph  (0(2)  of  this  secHon.) 

Example  (2).  Assume  the  same  facts  as  in 
example  (1),  except  that  additional 
rehabilitation  expenditures  are  incurred  after 
the  rehabilitated  building  was  placed  in 
service  on  October  31, 1984  such 
expenditures  are  incured  through  the  end  of 
1984.  and  in  1985  when  the  portion  of  the 
basis  attributable  to  the  additional 
expenditures  is  placed  in  service.  The  fact 
that  the  building  qualified  as  substantially 
rehabilitated  building  for  As  1984  taxable 
year  has  no  effect  on  whether  the  building  is 
a  qualified  rehabilitated  building  for  property 
placed  in  service  in  A's  1985  taxable  year.  In 
order  to  determine  whether  the  building  is  a 
qualified  rehabilitated  building  for  A's  1985 
taxable  year.  A  must  select  a  measuring 
period  that  ends  in  1985  and  compare  the 
expenditures  incurred  within  that  period  with 
the  adjusted  basis  as  of  the  beginning  of  the 
period.  Solely  for  the  purpose  of  determining 
whether  the  building  was  substantially 
rehabilitated  for  A's  1985  taxable  year, 
expenditures  incurred  during  1983  and  1984. 
even  though  considered  in  determining 
whether  the  building  was  substantially 
rehabilitated  in  1984.  may  also  be  used  to 
determined  whether  the  building  was 
substantially  rehabilitated  for  A's  1985 
taxable  year,  provided  the  expenditures  were 
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incurrt'd  during  any  24-rrn)nth  medsurinji 
p«>riud  »«?lecled  by  A  thai  ends  in  198.5. 

Exump/i'  (31.  |i)  Assume  that  B  puri-h.ise  d 
building  for  $100,000  on  |Mnaary  1   l*i2.  and 
leases  the  building  to  C  who  rehabililates  the 
building.  Assume  that  C.  a  calendar  year 
taxpayer  piares  the  property  with  respect  to 
which  rehabilitation  expenditures  were  made 
in  service  in  1982  and  selects  Pec.?mher  31. 
1«R2.  as  the  end  of  the  measuring  period  for 
purposes  of  the  substantial  reh.ibil'.tation 
lest.  The  beginning  of  the  measuring  period  is 
January  2,  1982.  the  beginning  of  B  s  holding 
period  under  section  1250  [e].  and  the 
adiusted  basis  of  the  building  is  SKKI.OHO. 
Accordingly,  if  C  incurred  more  than  SIOOOOO 
of  quahi"ie^  rehabilitation  expenditures 
during  1982,  the  building  would  be 
substantially  rehabilitated  within  the 
meaning  of  paragraph  (b|  (2)  |i)  of  this 
section. 

|ii)  Assume  the  facts  of  example  (:})  (i). 
except  that  after  C  begins  physi"  al  work  on 
the  rehabilitation,  but  before  C  imuri. 
$100  OOn  of  expenditures.  D  acquires  the 
building,  subject  to  C's  lease,  from  B  fiw 
$200.a)0.  D's  holding  period  undi-r  sec'ion 
1250  fe)  begins  on  the  day  after  U  acquired 
the  building,  and  C's  adjusted  basis  for 
purposes  of  the  substantia!  rehabilitation  test 
is  ^XMLOOO.  less  the  amount  of  expenditures 
Incurred  by  C  before  the  transfer.  (See 
paragraph  (b)  92)  (ii)  and  (vii)  of  this  sect. on.) 
Accordingly,  if  C  incurred  more  than  $200,000 
(less  the  amount  of  expend:tures  incurred 
prior  to  the  transfer)  of  qualified 
rehabil  tation  expenditures  during  19H2.  the 
building  would  be  substantially  reh.ibilitated 
within  the  meaning  of  paragraph  (b)  (J)  of 
this  section  Under  paragraph  (b|  (2)  |ii)  (81  of 
this  settion,  however.  C's  adjusted  basis  for 
purposes  of  the  subsiantial  rehabilitation  test 
would  be  $100,000  if  C  had  subiitantidlly 
rehabilited  the  building  [i.e..  incurred  more 
than  $100,000  in  rehabilitation  expenditures) 
prior  to  B's  sale  to  D. 

Examph  (4)  E  owns  a  building  with  a 
basis  of  $10,000  and  E  incurs  $5  000  of 
rtihahilitation  expenditures  Before 
completing  the  rehabilitation  project.  E  sells 
the  building  to  F  for  $30,000.  Assume  that  F  is 
treated  under  par.igraph  (c)(3)(iil  of  this 
section  as  having  incurred  the  $5,000  of 
rehabilitation  expenditures  actually  incurred 
by  E-  Because  Fs  basis  in  the  building  is 
determined  under  section  1011  with  reference 
to  Fs  $.V)  noo  cost  of  the  building  (which 
includes  the  property  a'.trhutable  to  E's 
reh'iliilita'.ioR  expenditures!.  Fs  bas;*  for 
purposes  of  the  substantial  rehabilitation  test 
is  $25  noo  ($30,000  cost  basis  less  $5,000 
rehabilitation  expenditures  treated  as  if 
'    occurred  by  F)  (See  paragraph  (b)(2);vii)  of 
this  section.)  F  would  thus  be  required  to 
incur  more  than  $20,000  of  rehahili'alion 
expenditures  (in  addition  to  the  $.5,000 
incurred  by  E  and  treated  as  having  been 
incurred  by  F)  during  a  measuring  pen.id 
selected  by  F  to  satisfy  the  substantia! 
rehabilitation  test. 

E\ample  (->/  G  owns  Building  I  with  a 
basis  of  $10,000  and  a  fair  market  value  of 
$20,000.  H  owns  Building  II  with  a  basis  of 
$5,000  and  a  fair  market  value  of  $20,000.  will 
respect  to  which  H  has  incurred  $1.IXX)  of 
rehabilitation  expenditures.  C  and  H 


exchange  their  buildings  in  a  transaction  that 
qualifies  for  nonrecognition  tieatment  under 
section  1031.  Assume  that  C  is  treated  under 
paragraph  |c)(3)|ii)  of  this  section  as  having 
incurred  $1,000  of  rehabilitation  expenditures 
C's  bu4is  in  Building  II.  computed  under 
section  in31(d).  is  $10,000.  C's  basis  in 
Building  II  is  not  determined  with  reference 
to  (A)  the  cost  of  Building  II.  (B)  H's  basis  in 
Building  II  (including  the  cost  of  the 
rehabilitation  expenditures)  or  (C)  any  other 
amount  that  includes  the  cost  of  the 
expenditures,  but  is  instead  determined  wiih 
reference  to  G  s  basis  in  other  property 
(Building  I).  Therefore.  C's  basis  in  Building  II 
for  purposes  of  the  substantia!  rehabilitation 
test  IS  not  reduced  by  $1,000  of  rehabilitation 
expenditures  treated  as  if  occurred  by  C  (See 
paragraph  (b)(2)(vii]  of  this  section.) 
Accordingly.  C's  basis  in  Bcikiing  II  for 
purposes  of  the  substantial  rehabilitation  test 
is  $10,000.  and  G  must  incur  additional 
rehabilitation  expenditures  'n  excess  of 
$9,000  within  a  measuring  penod  selected  by 
G  to  satisfy  the  lest. 

(3)  Retention  of  75  pt-nent  ofe\!frnal 
walls — (i)  In  general.  A  buildinf?  meets 
the  requirement  set  forth  paragraph 
(bUl)(iii)  of  this  section  if  75  percent  or 
more  of  the  existing  external  walls  of 
the  building  (as  measured  by  the  total 
area  of  the  existing  external  walls)  are 
retained  in  place  as  external  walls  in  the 
rehabilitation  process.  For  this  purpose, 
the  area  of  existing  external  walls 
includes  the  area  of  windows  and  doors. 
If  an  addition  to  a  building  is  not  treated 
as  part  of  a  qualified  rehabilitated 
building  because  it  does  not  meet  the  30- 
year  requirement  in  paragraph  |b)(4)  of 
this  section,  then  the  external  walls  of 
such  addition  shall  not  be  considered  to 
be  existing  external  walls  of  the  building 
for  purposes  of  section  48  (gl(3)(A)(iii) 
and  this  section.  The  area  of  the  existing 
external  walls  of  a  building  shall  be 
determined  prior  to  any  destruction, 
modification,  or  construction  of  walls 
that  is  undertaken  by  any  party  in 
anticipation  of  the  rehabilitation. 

(ii)  Alternative  test  described  in 
section  48  (g)(1)(E).  lReser\  ed) 

(iii)  Definition  of  external  via'.l.  For 
purposes  of  this  paragraph  (h).  a  wall 
includes  both  the  supporting  elements  of 
the  wall  and  the  nonsupporting  elements 
[e.g..  a  curtain)  of  the  wall,  fcxcept  as 
otherwise  provided  in  this  paragraph 
(b)(3).  the  term  "externa!  wall"  includes 
any  wall  that  has  one  f.ice  exposed  to 
the  weather,  earth,  or  an  abutting  wall 
of  an  adjacent  building.  The  term 
"external  wall"  also  includes  a  shared 
wall  [i  e..  a  single  wall  shared  with  an 
adjacent  building),  generally  referred  to 
as  a  "party  wall."  provided  that  the 
shared  wall  has  no  windows  or  doors  in 
any  portion  of  the  wall  that  does  not 
have  one  face  exposed  to  the  weather, 
earth,  or  an  abuttmg  wall.  In  general,  the 
term  "external  wall"  includes  only  those 


external  walls  that  form  part  of  the 
perimeter  of  the  building  or  that 
surround  an  uncovered  courtyard. 
Therefore,  the  walls  of  an  uncovered 
internal  shaft,  designed  solely  to  bring 
light  or  air  into  the  center  of  a  building, 
which  are  completely  surrounded  by 
external  walls  of  thjB  building  and  which 
enclose  space  not  designated  for 
occupancy  or  other  use  by  people  (other 
than  for  maintance  or  emergency),  are 
not  considered  external  walls.  Thus,  for 
example,  a  wall  of  a  light  well  in  the 
center  of  a  building  is  not  an  external 
wall.  However,  walls  surrounding  an 
outdoor  space  which  is  usable  by 
people,  such  as  a  courtyard,  are  extprnal 
walls. 

(iv)  Retained  in  place.  An  existing 
external  wall  is  retained  in  place  if  the 
supporting  elements  of  the  wall  are 
retained  in  place.  An  existing  external 
wall  is  not  retained  in  place  if  the 
supporting  elements  of  the  wall  are 
replaced  by  new  supporting  elements 
An  external  wall  is  retained  in  place, 
however,  if  the  supporting  elements  are 
reinforced  in  the  rehabilitation,  provided 
that  such  supporting  elements  of  the 
external  wall  are  retained  in  place.  An 
external  wall  also  is  retained  in  place  ii 
it  is  covered  [e.g..  with  new  siding). 
Moreover,  an  external  wall  is  retained 
in  place  if  the  existing  curtain  is 
replaced  with  a  new  curtain,  provided 
that  the  structural  framework  that 
provides  for  the  support  of  the  existing 
curtain  is  retained  in  place  An  external 
wall  is  retained  in  place 
notwithstanding  that  the  existing  doors 
and  windows  in  the  wall  are  modified, 
eliminated,  or  replaced.  An  external 
wall  is  retained  in  place  if  the  wall  is 
disassembled  and  reassembled, 
provided  the  same  supporting  elements 
are  used  when  the  wall  is  reassembled 
and  the  configuration  of  the  external 
walls  of  the  building  after  the 
rehabilitation  is  the  same  as  it  was 
before  the  rehabilitation  process 
commenced.  Thus,  for  example,  a  brick 
wall  is  considered  retained  in  place 
even  though  the  original  bricks  are 
removed  (for  cleaning,  etc.]  and 
replaced  to  form  the  wall. 

(v)  Effect  of  additions.  If  an  existing 
external  wall  is  converted  into  an 
internal  wall  (i.e..  a  wall  that  is  not  an 
external  wall),  the  wall  is  not  retained  in 
place  as  an  external  wall  for  purposes  of 
this  section. 

(vi)  Examples.  The  provisions  of  this 
paragraph  (b)(3)  may  be  illustrated  by 
the  following  examples: 

Exrimpie  (II.  Taxpayer  A  rehabilitated  a 
building  all  of  the  walls  of  which  consisted  of 
wood  siding  attached  to  gypsum  board  sheets 
(which  covered  the  supporting  elements  of 
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the  whII.  i.e..  s(uds).  A  covered  the  existing 
wood  siding  with  aluminum  siding  as  pari  of 
a  rehabilitation  that  otherwise  qualified 
under  this  subparagraph.  The  addition  of  the 
aluminum  siding  does  not  affect  the  status  of 
the  existing  external  walls  as  external  walls 
and  they  would  be  considered  to  have  been 
retained  in  place. 

Example  (2f.  Taxpayer  B  rehabilitated  a 
building,  the  external  walls  of  which  had  a 
masonry  curtain.  The  masonry  on  the  wall 
face  replaced  with  a  glass  curtain.  The  steel 
beam  and  girders  supporting  the  existing 
masonry  curtain  were  retained  in  place.  The 
walls  of  the  building  are  considered  to  be 
retained  in  place  as  external  walls, 
notwithstanding  the  replacement  of  the 
curtain. 

Example  (3).  Taxpayer  C  rehabilitated  a 
building  that  has  two  external  walls 
measuring  75'  x  20'  and  two  other  external 
walls  measuring  100'  x  20'.  C  demolished  one 
of  the  larger  walls,  including  its  supporting 
t'loments  and  constructfd  a  new  wall. 
Decausp  one  of  the  larger  walls  represents 
more  than  25  percent  of  the  area  of  the 
building's  external  walls.  C  has  not  satisfied 
the  requirement  that  75  percent  of  the 
existing  external  walls  must  be  retained  in 
place  as  external  walls. 

Example  (4).  The  facts  are  the  same  as  in 
example  (3),  except  that  C  does  not  tear 
down  any  walls,  but  builds  an  addition  that 
results  in  one  of  the  smaller  walls  becoming 
an  internal  wall.  In  addition,  C  enlarged  8  of 
the  existing  windows  on  one  of  the  larger 
walls,  increasing  them  from  a  size  of  3'  x  4'  to 
6'  X  8'.  Since  the  smaller  wall  accounts  for 
less  than  25  percent  of  the  total  wall  area.  C 
has  satisfied  the  requirement  that  75  percent 
of  the  existing  external  walls  must  be 
retained  in  place  as  external  walls  in  the 
rehabilitation  process.  The  enlargement  of 
the  existing  windows  on  the  larger  wall  does 
not  affect  its  status  as  an  external  wall. 

Example  (5).  Taxpayer  D  rehabilitated  a 
building  that  was  in  the  center  of  a  row  of  the 
three  buildings.  The  building  being 
rehabilitated  by  D  shares  its  side  walls  with 
the  buildings  on  either  side.  The  shared  walls 
measure  100'  x  20'  and  the  rear  and  front 
walls  measure  75'  x  20'.  As  part  of  a 
rehabilitation.  0  tears  down  and  replaces  the 
front  wall.  Because  the  shared  walls  as  well 
as  the  front  and  back  walls  are  considered 
external  walls  and  the  front  wall  accounts  for 
less  than  25  percent  of  the  total  external  wall 
area  (including  the  shared  walls).  D  has 
satisfied  the  requirement  that  75  percent  of 
the  existing  external  wells  must  be  retained 
in  place  as  external  walls  in  the 
rehabilitation  process. 

(4)  Thirty-year  requirement — (i)  In 
general.  Except  in  the  case  of  a  certified 
historic  structure  (within  the  meaning  of 
paragraph  (d)  of  this  section),  a  building 
is  considered  a  qualified  rehabilitated 
building  only  if  a  period  of  at  least  30 
years  has  elapsed  between  the  date 
physical  work  on  the  rehabilitation  of 
the  building  began  and  the  date  the 
building  was  first  placed  in  service 
(within  the  meaning  of  §  1.46-3(d])  as  a 
building  by  any  person. 


(ii)  Additions.  A  building  that  was 
first  placed  in  service  at  least  30  years 
before  physical  work  on  the 
rehabilitation  began  will  not  be 
disqualified  because  additions  to  such 
building  are  less  than  30  years  old. 
Additions  to  the  building  that  are  less 
than  30  years  old,  however,  shall  not  be 
treated  as  part  of  the  qualified 
rehabilitated  building. 

The  term  "addition"  means  any 
construction  that  resulted  in  any  portion 
of  an  external  wall  becoming  an  internal 
wall,  that  resulted  in  an  increase  in  the 
height  of  the  building,  or  that  increased 
the  volume  of  the  building. 

(iii)  Vacant  periods.  The  30-year 
period  required  by  this  paragraph  (b)(3) 
includes  periods  during  which  a  building 
was  vacant  or  devoted  to  a  personal  use 
and  is  computed  without  regard  to  the 
number  of  owners  or  the  identify  of 
owners  during  the  period. 

(5)  Location  at  which  the 
rehabilitation  occurs.  A  building,  other 
than  a  certified  historic  structure  (within 
the  meaning  of  paragraph  (d)  of  this 
section),  is  not  a  qualified  rehabilitated 
building  unless  it  has  been  located 
where  it  is  being  rehabilitated  for  the 
thirty-year  period  immediately 
preceding  the  date  physical  work  on  the 
rehabilitation  began  in  the  case  of  a  "30- 
year  building"  or  the  forty-year  period 
immediately  preceding  the  date  physical 
work  on  the  rehabilitation  began  in  the 
case  of  a  "40-year  building."  (See  §  1.46- 
l(q)(l)  for  the  definitions  of  "30-year 
building"  and  "40-year  building.") 

(6)  Definition  and  special  rule — (i) 
Physical  work  on  a  rehabilitation.  For 
purposes  of  this  section,  "physical  work 
on  a  rehabilitation"  begins  when  actual 
construction,  or  destruction  in 
preparation  for  construction,  begins.  The 
term  "physical  work  on  a 
rehabilitation,"  however,  does  not 
include  preliminary  activities  such  as 
planning,  designing,  securing  financing, 
exploring,  researching,  developing  plans 
and  specifications,  or  stabilizing  a 
building  to  prevent  deterioration  (e.g., 
placing  boards  over  broken  windows). 

(ii)  Special  rule  for  adjoining 
buildings  that  are  combined.  For 
purposes  of  this  paragraph  (b),  if  as  part 
of  a  rehabilitation  process  two  or  more 
adjoining  buildings  are  combined  and 
placed  in  service  as  a  single  building 
after  the  rehabilitation  process,  then,  at 
the  election  of  the  taxpayer,  all  of  the 
requirements  for  a  qualified 
rehabilitated  building  in  section  48(g)(1) 
and  this  section  may  be  applied  to  the 
constituent  adjoining  buildings  in  the 
aggregate.  For  example,  if  such 
requirements  are  applied  in  the 
aggregate,  any  shared  walls  or  abutting 
walls  between  the  constituent  buildings 


that  would  otherwise  be  treated  as 
external  walls  (within  the  meaning  of 
paragraph  (b)(3)  of  this  section)  would 
not  be  treated  as  external  walls  of  the 
building,  and  the  substantial 
rehabilitation  test  in  paiagraph  (b)(2)  of 
this  section  would  be  applied  to  the 
aggregate  expenditures  with  respect  to 
all  of  the  constituent  buildings  and  to  . 
the  aggregate  adjusted  basis  of  all  of  the 
constituent  buildings.  A  taxpayer  shall 
elect  the  special  rule  of  this  paragraph 
(b)(6)(ii)  for  adjoining  buildings  by 
indicating  by  way  of  a  marginal  notation 
on,  or  a  supplemental  statement 
attached  to,  the  Form  3468  on  which  a 
credit  is  first  claimed  for  qualified 
rehabilitation  expenditures  with  respect 
to  such  buildings  that  such  buildings  are 
a  single  qualified  rehabilitated  building 
because  of  the  application  of  the  special 
rule  in  this  paragraph  (b)(6)(ii). 

[c]  Definition  of  qualified 
rehabilitation  expenditures — (1)  In 
general.  Except  as  provided  in 
paragraph  (c)(7)  of  this  section,  the  term 
"qualified  rehabilitation  expenditure" 
means  any  amount  that  is — 

(i)  Properly  chargeable  to  capital 
account  (as  described  in  paragraph 
(c)(2)  of  this  section), 

(ii)  Incurred  by  the  taxpayer  after 
December  31, 1981  (as  described  in 
paragraph  (c)(3)  of  this  section], 

(iii)  For  recovery  property  that  is  real 
property  (or  additions  or  improvements 
to  real  property)  with  a  recovery  period 
(within  the  meaning  of  section  168)  of  18 
years  (15  years  for  low-income  housing) 
(as  described  in  paragraph  (c)(4)  of  this 
section),  and 

(ivj  Made  in  connection  with  the 
rehabilitation  of  a  qualified 
rehabilitated  building  (as  described  in 
paragraph  (c)  (5)  of  this  section). 

(2)  Chargeable  to  capital  account.  For 
purposes  of  paragraph  (c)  (1)  of  this 
section,  amounts  are  chargeable  to 
capital  account  if  they  are  properly 
includible  in  computing  basis  under 
§  1.46-3  (c).  Amounts  treated  as  an 
expense  and  deducted  in  the  year  they 
are  paid  or  incurred  or  amounts  that  are 
amortized  over  a  period  of  less  than  18 
years  (15  years  in  the  case  of  low- 
income  housing)  do  not  qualify.  For 
purposes  of  this  paragraph  (c),  amounts 
incurred  for  architectural  and 
engineering  fees,  site  survey  fees,  legal 
expenses,  insurance  premiums, 
developers  fees,  and  other  construction 
related  costs,  if  added  to  the  basis  of 
real  property  with  a  recovery  period  of 
18  years  (15  years  in  the  case  of  low- 
income  housing),  satisfy  the  requirement 
of  this  paragraph  (c)  (2).  Construction 
period  interest  and  taxes,  as  defined  in 
section  189,  are  not  qualified 
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rehabilitation  expenditures  if  they  are 
amortized  under  section  189.  If. 
however,  the  taxpayer  elects  under 
section  266  to  treat  such  interest  and 
taxes  as  chargeable  to  capital  account 
with  respect  to  real  property  with  a 
recovery  period  of  18  years  (15  years  in 
the  case  of  low-income  housing),  they 
shall  be  treated  in  the  same  manner  as 
other  costs  described  in  this  paragraph 
(c)  (2).  Any  construction  period  interest 
or  taxes  or  other  fees  or  costs  incurred 
in  connection  with  the  acquisition  of 
land  or  a  building  are  subject  to 
paragraph  (c)  (7)  (ii)  of  this  section. 

(3)  Incurred  by  the  taxpayer — (i)  In 
gffneral.  Qualified  rehabilitation 
expenditures  are  incurred  by  the 
taxpayer  for  purposes  of  this  section  on 
the  date  such  expenditure  would  be 
considered  incurred  under  the  accrual 
method  of  accounting,  regardless  of  the 
method  of  accounting  used  by  the 
taxpayer  with  respect  to  other  items  of 
income  and  expense.  If  qualified 
rehabilitation  expenditures  are  treated 
as  having  been  incurred  by  a  taxpayer 
under  paragraph  (c)  (3)  (ii)  of  this 
section,  the  taxpayer  shall  be  treated  as 
having  incurred  the  expenditures  on  the 
date  such  expenditures  were  incurred  by 
the  transferor. 

(ii)  Qualified  rehabiUtation 
expenditures  treated  as  incurred  by  the 
taxpayer.  (A)  Where  rehabilitation 
expenditures  are  incurred  with  respect 
to  a  building  by  a  person  (or  persons) 
other  than  the  taxpayer  and  the 
taxpayer  subsequently  acquires  the 
building,  or  a  portion  of  the  building  to 
which  the  expenditures  are  allocable, 
the  taxpayer  acquiring  such  property 
shall  be  treated  as  having  incurred  the 
rehabilitation  expenditures  actually 
incurred  by  the  transferor  (or  treated  as 
incurred  by  the  transferor  under  this 
paragraph  (c)  (3)  (ii))  with  respect  to  the 
acquired  property,  provided  that — 

(7)  The  building,  or  the  portion  of  the 
building,  acquired  by  the  taxpayer  was 
not  used  after  the  rehabilitation 
expenditures  were  incurred  and  prior  to 
the  date  of  acquisition,  and 

[2)  No  credit  with  respect  to  such 
qualified  rehabilitation  expenditures  is 
claimed  by  anyone  other  than  the 
taxpayer  acquiring  the  property. 
For  pu-^oses  of  this  paragraph  (c)  (3) 
(ii),  use  shall  mean  actual  use.  whether 
personal  or  business. 

(B)  The  amount  of  rehabilitation 
expenditures  described  in  paragraph 
(3)  (ii)  (A)  of  this  section  treated  as 
incurred  by  the  taxpayer  under  this 
paragraph  shall  be  the  lesser  of — 
(/)  The  amount  of  rehabilitation 
expenditures  incurred  before  the  date  on 
which  the  taxpayer  acquired  the 


(c) 


building  (or  portion  thereof)  to  which  the 
rehabilitation  expenditures  are 
attnbutable.  or 

[2]  The  portion  of  the  taxpayer's  cost 
or  other  basis  for  the  property  that  is 
properly  allocable  to  the  property 
resulting  from  the  rehabilitation 
expenditures  described  in  paragraph  (c) 
(3)  (ii)(B)  (;)  of  this  section. 

(C)  For  purposes  of  this  paragraph  (c) 
(3)  (li)  of  this  section,  the  amount  of 
rehabilitation  expenditures  treated  as 
incurred  by  the  taxpayer  under  this 
paragraph  (c)  shall  not  be  treated  as 
costs  for  the  acquisition  of  a  building. 
The  portion  of  the  cost  of  acquiring  a 
building  (or  an  interest  therein)  that  is 
not  treated  under  this  paragraph  as 
qualified  rehabilitation  expenditures 
incurred  by  the  taxpayer  is  not  treated 
as  section  38  property  in  the  hands  of 
the  acquiring  taxpayer.  (See  paragraph 
(c)  (7)  (ii)  of  this  section.)  (See  paragraph 
(b)  (2)  (vii)  for  rules  concerning  the 
application  of  the  substantial 
rehabilitation  test  when  expenditarrs 
are  treated  as  incurred  by  the  taxpayer.) 

(iii)  Examples.  The  provisions  of  this 
paragraph  (c)  may  be  illustrated  by  the 
following  examples: 

Exarr.ph  (1).  In  1981,  A.  a  taxpayer  using 
the  cash  receipts  and  disbursements  method 
of  accounting,  commenced  the  rehabilitation 
of  a  30-year  old  building.  In  )une  1981.  A 
signed  a  contract  with  a  plumbing  contractor 
for  replacement  of  the  plumbing  in  the 
building.  A  agreed  to  pay  the  contractor  as 
soon  as  the  work  was  completed.  The  work 
was  completed  in  Deceml>er  1981,  but  A  did 
not  pay  the  amount  due  until  January  15. 
1982.  The  expenditures  for  the  plumbing  are 
not  qualiHed  rehabilitation  expenditures 
(within  the  meaning  of  paragraph  (c)  of  this 
section)  because  they  were  not  incurred 
under  the  accrual  method  of  accounting  after 
December  31, 1981. 

Example  (21.  B.  incurred  qualified 
rehabilitation  expenditures  of  $300,000  with 
respect  to  an  existing  building  between 
January  1, 1982.  and  May  IS.  1982,  and  the 
sold  the  building  to  C  on  June  1  1982.  The 
portion  of  the  building  to  which  the 
expenditures  were  allocable  was  not  used  by 
B  or  any  other  person  during  the  period  from 
January  1, 1982.  to  June  1. 1982.  and  neither  B 
nor  any  other  person  claimed  the  credit. 
Consequently.  C  will  be  treated  as  having 
incurred  the  expenditures  on  the  dates  that  B 
incurred  the  expenditures. 

Example  (3).  C,  a  taxpayer  using  the  cash 
receipts  and  disbursements  method  of 
accounting,  tiegins  the  rehabilitation  of  a 
building  on  January  11,  1982.  Prior  to  May  1 
1982.  C  pa>s  rehabilitation  expenditures  of 
$12,000.  On  May  3. 1982.  C  sells  the  building, 
the  land,  and  the  property  attributable  to  the 
rehabilitation  expenditures  to  D  for  $33,000. 
The  purchase  price  is  properly  allocable  as 
fnllnw<«: 


Und $8,000 

Existing  building _ 11.000 

Property  attributable  to  rehabilita- 
tion expenditures 16.000 

Total  purchase  price 35.000 


The  property  attributable  to  the 
rehabilitation  expenditures  is  placed 
inservice  by  D  on  September  5, 1982.  D  may 
treat  a  portion  of  the  $35,000  purchase  price 
as  rehabilitation  expenditures  paid  or 
incurred  by  him.  Since  the  rehabilitation 
expenditures  paid  by  C  ($12,000)  are  less  than 
the  portion  of  the  purchase  price  properly 
allocable  to  property  attributable  to  these 
expenditures  (S16.000).  D  may  treat  only 
$12,000  as  rehabilitation  expenditures  paid  or 
incurred  by  him.  The  excess  of  the  purchase 
price  allocable  to  rehabilitation  expenditures 
($36,000)  over  the  rehabilitation  expenditure 
ppid  by  C  ($12  000).  or  $4,000.  is  treated  as  the 
cost  of  acquirinict  an  interest  in  the  building 
and  is  not  a  qualified  rehabilitation 
expenditure  treated  as  incurred  by  D. 

Example  (4).  The  facts  are  the  same  as  in 
example  (3),  except  that  the  purchase  price 
properly  allocable  to  the  property 
attributable  to  rehabilitation  expenditures  is 
$10,000.  Under  these  circumstances.  D  may 
treat  only  $10,000  of  C's  $12,000  expenditures 
88  rehabilitation  expenditures  paid  by  C.  The 
excess  of  the  rehabilitation  expenditures  paid 
by  C  ($12,000)  over  the  purchase  price 
allocable  to  rehabilitation  expenditures 
(SlO.000).  or  $2,000,  is  treated  as  the  cost  of 
acquiring  an  interest  in  the  building  and  is 
not  a  qualified  rehabilitation  expenditures 
treated  as  incurred  by  D. 

(4)  Incurred  for  18-year  property.  For 
purposes  of  this  section,  an  expenditure 
is  incurred  for  recovery  property  having 
a  recovery  period  of  18  years  only  if  the 
amount  of  the  expenditure  is  added  to 
the  basis  or  property  which  is  18-year 
real  property  or  15-year  real  property  in 
the  case  of  low-income  housing  (within 
the  meaning  of  section  168(c)).  For 
purposes  of  this  section,  the  term  "low- 
term  housing"  has  the  meaning  given 
such  term  by  section  168(c)(2)(F). 

(5)  Made  in  connection  with  the 
rehabilitation  of  a  qualified 
rehabilitation  building.  In  order  to  be 
qualified  rehabilitation  expenditures, 
expenditures  must  be  incurred  in 
connection  with  a  rehabilitation  as 
defined  in  paragraph  (b)(2)(iv)  of  this 
section.  Expenditures  attributable  to 
work  done  to  facilities  related  to  a 
building  [e.g..  sidewalk,  parking  lot. 
landscaping)  are  not  considered  made  in 
connection  with  the  rehabilitation  of  a 
qualified  rehabilitated  building. 

(6)  When  expenditures  may  be 
incurred.  An  expenditure  is  a  qualified 
rehabilitation  expenditure  only  if  the 
building  with  respect  to  which  the 
expenditures  are  incurred  is 
substantially  rehabilitated  (within  the 
meaning  of  paragraph  (b)  (2)  of  this 
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section)  for  the  taxable  year  in  which 
the  property  attributable  to  the 
expenditures  is  placed  in  service  [i.e.. 
the  building  is  substantially 
rehabilitated  during  a  measuring  period 
ending  with  or  within  the  taxable  year 
in  which  the  credit  is  claimed).  (See 
paragraph  (f)  (2)  of  this  section  for  rules 
relating  to  when  property  is  placed  in 
service.)  The  amount  of  qualified 
rehabilitation  expenditures  is  limited  to 
expenditures  incurred: 

(i)  Before  a  measuring  period,  during 
which  the  building  was  substantially 
rehabilitated,  that  ends  with  or  within 
the  taxable  year,  provided  that  the 
expenditures  were  incurred  in 
connection  with  the  rehabilitation 
process  that  resulted  in  the  substantial 
rehabilitation  of  the  building: 

(ii)  Within  a  measuring  period,  during 
which  the  building  was  substantially 
rehabilitated,  that  ends  with  or  within 
the  taxable  year,  and 

(iii)  After  a  measuring  period,  during 
which  the  building  was  substantially 
rehabilitated,  but  prior  to  the  end  of  the 
taxable  year  with  or  within  which  the 
measuring  period  ends. 

(7)  Certain  expenditures  excluded 
from  qualified  rehabilitation 
expenditures.  The  term  "qualified 
rehabilitation  expenditures"  does  not 
include  the  following  expenditures; 

(i)  Any  expenditure  with  respect  to 
whch  an  election  is  not  made  under 
section  168  (b)  (3)  to  use  the  straight-line 
method  of  depreciation.  (See  paragraph 
(c)  (8)  of  this  section.) 

(ii)  The  cost  of  acquiring  a  building, 
any  interest  in  a  building  (including  a 
leasehold  interest),  or  land,  except  as 
provided  in  paragraph  (c)  (3)  (ii)  of  this 
section. 

(iii)  Any  expenditure  attributable  to 
an  enlargement  of  a  building  (within  the 
meaning  of  paragraph  (c)  (9)  of  this 
section). 

(iv)  Any  expenditure  attributable  to 
the  rehabilitation  of  a  certified  historic 
structure  or  a  building  located  in  a 
registered  historic  district,  unless  the 
rehabilitation  is  a  certified 
rehabilitation.  (Paragraph  (d)  of  this 
section  contains  definitions  and  special 
rules  applicable  to  rehabilitations  of 
certified  historic  structures  and 
buildings  located  in  registered  historic 
districts.) 

(v)  Any  expenditure  of  a  lessee  of  a 
building  if,  on  the  date  the  rehabilitation 
is  completed,  the  remaining  term  of  the 
lease  (determined  without  regard  to  any 
renewal  period)  is  less  than  18  years. 

(vi)  Any  expenditure  allocable  to  that 
portion  of  a  building  which  is  (or  may 
reasonably  be  expected  to  be)  tax- 
exempt  use  property  (within  the 
meaning  of  section  168  (j)  and  the 


regulations  thereunder),  except  that  the 
exclusion  in  this  paragraph  (c)  (7)  (vi) 
shall  not  apply  for  purposes  of 
determining  whether  the  building  is  a 
substantially  rehabilitated  building 
under  paragraph  (b)  (2)  of  this  section. 

(8)  Election  to  use  straight-line  cost 
recovery.  The  requirement  in  section  48 
(g)  (2)  (B)  (i)  and  paragraph  (c)  (7)  (i)  of 
this  section  that  an  election  be  made  to 
use  straight-line  cost  recovery  applies 
only  to  the  cost  recovery  of  the  portion 
of  the  basis  of  a  qualified  rehabilitated 
building  that  is  attributable  to  qualified 
rehabilitation  expenditures.  See  section 
168  (f)  (1)  for  rules  relating  to  the  use  of 
different  methods  of  cost  recovery  for 
different  components  of  a  building.  In 
addition,  the  requirement  in  section  48 
(g)  (2)  (B)  (i)  and  paragraph  (c)  (7)  (i)  of 
this  section  shall  not  apply  to  any 
expenditure  to  the  extent  that  section 
168  (f)  (12)  or  (j)  applies  to  such 
expenditure. 

(9)  Enlargement  defined — (i)  In 
general.  A  building  is  enlarged  to  the 
extent  that  the  total  volume  of  the 
building  is  increased.  An  increase  in 
floor  space  resulting  from  interior 
remodelling  is  not  considered  an 
enlargement.  The  total  volume  of  a 
building  is  generally  equal  to  the 
product  of  the  floor  area  of  the  base  of 
the  building  and  the  height  from  the 
underside  of  the  lowest  floor  (including 
the  basement)  to  the  average  height  of 
the  finished  roof  (as  it  exists  or  existed). 
For  this  purpose,  floor  area  is  measured 
from  the  exterior  faces  of  external  walls 
(other  than  shared  walls  that  are 
external  walls)  and  from  the  centerline 
of  shared  walls  that  are  external  walls. 

(ii)  Rehabilitation  that  includes 
enlargement.  If  expenditures  for 
property  only  partially  qualify  as 
qualified  rehabilitation  expenditures 
because  some  of  the  expenditures  are 
attributable  to  the  enlargement  of  the 
building,  the  expenditures  must  be 
apportioned  between  the  original 
portion  of  the  building  and  the 
enlargement.  The  expenditures  must  be 
specifically  allocated  between  the 
original  portion  of  the  building  and  the 
enlargement  to  the  extent  possible.  If  it 
is  not  possible  to  make  a  specific 
allocation  of  the  expenditures,  the 
expenditures  must  be  allocated  to  each 
portion  of  some  reasonable  basis. 

The  determination  of  a  reasonable 
basis  for  an  allocation  depends  on 
factors  such  as  the  type  of  improvement 
and  how  the  improvement  relates 
functionally  to  the  building.  For 
example,  in  the  case  of  expenditures  for 
an  air-conditioning  system  or  a  roof,  a 
reasonable  basis  for  allocating  the 
expenditures  among  the  two  portions 
generally  would  be  the  volume  of  the 


building;  excluding  the  enlargement, 
served  by.  the  air-conditioning  systern'o*- 
the  roof,  irelative  to  the  volume  of  the 
enlargement  served  by  the  improvement. 

(d)  Rules  applicable  to  rehabilitations 
of  certified  historic  structures — (1} 
Definition  of  certified  historic  structure. 
The  term  "certified  historic  structure" 
means  any  building  (and  its  structural 
components)  that  is — 

(i)  Listed  in  the  National  Register  of 
Historic  Places  ("National  Register");  or 

(ii)  Located  in  a  registered  historic 
district  and  certified  by  the  Secretary  of 
the  Interior  to  the  Internal  Revenue 
Service  as  being  of  historic  significance 
to  the  district. 

(2)  Definition  of  registered  historic 
district.  The  term  "registered  historic 
district"  means  any  district  that  is — 

(i)  Listed  in  the  National  Register,  or 
(ii)(A)  Designated  under  a  statute  of 
the  appropriate  State  or  local 
government  that  has  been  certified  by 
the  Secretary  of  the  Interior  to  the 
Internal  Revenue  Service  as  containing 
criteria  that  will  substantially  achieve 
the  purpose  of  preserving  and 
rehabilitating  buildings  of  historic 
significance  to  the  district,  and  (B) 
certified  by  the  Secretary  of  the  Interior 
as  meeting  substantially  all  of  the 
requirements  for  the  listing  of  districts  in 
the  National  Register. 

(3)  Definition  of  certified 
rehabilitation.  The  term  "certified 
rehabilitation"  means  any  rehabilitation 
of  a  certified  historic  structure  that  the 
Secretary  of  the  Interior  has  certified  to 
the  Internal  Revenue  Service  as  being 
consistent  with  the  historic  character  of 
the  building  or  the  district  in  which  such 
building  is  located.  The  determination  of 
the  scope  of  a  rehabilitation  shall  be 
made  on  the  basis  of  all  the  facts  and 
circumstances  surrounding  the 
rehabilitation  and  shall  not  be  made 
solely  on  the  basis  of  ownership.  The 
Secretary  of  the  Interior  shall  take  all  of 
the  rehabilitation,  work  performed  as 
part  of  a  single  rehabilitation,  including 
any  post-certification  work,  into  account 
in  determining  whether  the 
rehabilitation  complies  with  the' 
Department  of  Interior  standards  for 
rehabilitation  and  whether  the 
certification  should  be  granted,  revoked, 
or  otherwise  invalidated. 

(4)  Revoked  or  invalidated 
certification.  If  the  Department  of 
Interior  revokes  or  otherwise  invalidates 
a  certification  after  it  has  been  issued  to 
a  taxpayer,  the  basis  attributable  to 
rehabilitation  of  the  decertified  property 
shall  cease  to  be  section  38  property 
described  in  section  48(a)(1)(E).  Such 
cessation  shall  be  effective  as  of  the 
date  the  activity  giving  rise  to  the 
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revocation  or  invalidation  commenced. 
See  section  47  for  the  rules  applicable  to 
property  that  ceases  to  be  section  38 
property. 

(5)  Special  rule  for  certain  buildings 
located  in  registered  historic  districts. 
The  exclusion  in  paragraph  (c)(7)(iv)  of 
this  section  does  not  apply  to  a  building 
in  a  registered  historic  district  if — 

(i)  Such  building  was  not  a  certified 
historic  structure;  and 

(ii)  The  Secretary  of  the  Interior 
certified  to  the  internal  Revenue  Service 
that  such  building  was  not  of  historic 
significance  to  the  district. 
If  the  certification  referred  to  in 
paragraph  (d)(5)(ii)  of  this  section  is 
requested  by  the  taxpayer  after  physical 
work  on  the  rehabilitation  of  the 
building  has  begun  and  is  granted  by  the 
Secretary  of  the  Interior,  the  taxpayer 
must  certify  to  the  Internal  Revenue 
Service  that,  at  the  beginning  of  such 
rehabilitation,  the  taxpayer  in  good  faith 
was  not  aware  of  the  requirement  of 
paragraph  (d)(5)(ii)  of  this  section.  The 
certification  referred  to  in  the  previous 
sentence  must  be  attached  to  the  Form 
3468  filed  with  the  tax  return  for  the 
year  in  which  the  credit  is  claimed. 

(6)  Special  rule  for  certain 
rehabilitations  begun  before  an  area  is 
designated  as  a  registered  historic 
district.  In  general,  paragraph  (c)(7)(iv) 
of  this  section  applies  to  any 
rehabilitation  expenditures  that  are 
incurred  after  a  building  becomes  a 
certified  historic  structure  within  the 
meaning  of  section  48(g)(3)(A)  and 
paragraph  (d)(1)  of  this  section  or  the 
area  in  which  a  building  is  located 
becomes  a  registered  historic  district 
within  the  meaning  of  section  48(g)(3)(B) 
and  paragraph  (d)(2)  of  this  section. 
Rehabilitation  expenditures  made  after 
the  date  the  area  in  which  a  building  is 
located  becomes  a  registered  historic 
district,  however,  shall  not  be 
disqualified  under  paragraph  (c)(7)(iv)  of 
this  section  in  any  case  in  which 
physical  work  on  the  rehabilitation  of  a 
building  begins  prior  to  the  date  the 
taxpayer  knows  or  has  reason  to  know 
of  an  intention  to  nominate  the  area  in 
which  such  building  is  located  as  a 
registered  historic  district.  For  purposes 
of  this  paragraph  (d)(6).  the  taxpayer 
knows  or  has  reason  to  know  of  such  an 
intention  if  there  is  (i)  a  written 
communication  to  the  owner  of  any 
building  within  the  district  that  the 
district  in  which  the  building  is  located 
is  being  considered  for  designation  as  a 
registered  historic  district,  (ii)  a  legal 
notice  of  such  consideration  published 
in  a  newspaper,  or  (iii)  a  public  meeting 
held  to  discuss  such  consideration.  In 
order  to  take  advantage  of  the  special 


rule  of  this  paragraph  (d)(6).  the 
taxpayer  must  attach  to  the  Form  3468 
filed  for  the  taxable  year  in  which  the 
credit  is  claimed,  a  statement  that  the 
taxpayer  in  good  faith  did  not  know,  or 
have  reason  to  know,  of  an  intention  to 
nominate  the  area  in  which  the  building 
is  located  as  a  registered  historic 
district. 

(7)  Notice  of  certification — (i)  In 
general.  Except  as  otherwise  provided  in 
paragraph  (d)(7)(ii)  of  this  section,  a 
taxpayer  claiming  the  credit  for 
rehabilitation  of  a  certified  historic 
structure  (within  the  meaning  of  section 
48(g)(3)  and  paragraph  (d)(1)  of  this 
section)  must  attach  to  the  Form  3468 
filed  with  the  tax  return  for  the  taxable 
year  in  which  the  credit  is  claimed  a 
copy  of  the  final  certification  of 
completed  work  by  the  Secretary  of  the 
Interior. 

(ii)  Late  certification.  If  the  final 
certification  of  completed  work  has  not 
been  issued  by  the  Secretary  of  the 
Interior  at  the  time  the  tax  return  is  filed 
for  a  year  in  which  the  credit  is  claimed, 
a  copy  of  the  first  page  of  the  Historic 
Preservation  Certification  Application — 
Part  2 — Description  of  Rehabiliation 
(NPS  Form  10-168a),  with  an  indication 
that  it  has  been  received  by  the 
Department  of  the  Interior  or  its 
designate,  must  be  attached  to  the  Form 
3468  filed  with  the  return.  A  notice  from 
the  Department  of  the  Interior  or  the 
State  Historic  Preservation  Officer, 
stating  that  the  application  has  been 
received,  or  a  date-stamped  application 
shall  be  sufficient  indication  that  the 
application  has  been  received.  The 
taxpayer  must  submit  a  copy  of  the  final 
certification  as  an  attachment  to  Form 
3468  with  the  first  income  tax  return 
filed  after  the  receipt  by  the  taxpayer  of 
the  certification.  If  the  final  certification 
is  denied  by  the  Department  of  Interior, 
the  credit  will  be  disallowed  for  any 
taxable  year  in  which  it  was  claimed.  If 
the  taxpayer  fails  to  receive  final 
certification  of  completed  work  prior  to 
the  date  that  is  30  months  after  the  date 
that  the  taxpayer  filed  the  tax  return  on 
which  the  credit  was  claimed,  the 
taxpayer  must  submit  a  written 
statement  to  the  District  Director  stating 
such  fact  prior  to  the  last  day  of  the  30th 
month,  and  the  taxpayer  shall  be 
requested  to  consent  to  an  agreement 
under  section  6501(c)(4)  extending  the 
period  of  assessment  for  any  tax 
relating  to  the  time  for  which  the  credit 
was  claimed. 

(e)  Adjustment  to  basis — (1)  General 
rule.  If  a  credit  is  allowed  with  respect 
to  qualified  rehabilition  expenditures 
incurred  in  connection  with  a  qualified 
rehabilitated  building  (other  than  a 
certified  historic  structure),  the  increase 


in  the  basis  of  the  rehabilitated  property 
that  would  otherwise  result  from  the 
qualified  rehabilitation  expenditures 
must  be  reduced  by  the  amount  of  credit 
allowed.  If  a  rehabilitation  investment 
credit  is  allowed  with  respect  to 
qualified  rehabilitation  expenditures  in 
connection  with  the  rehabilitation  of  a 
certified  historic  structure,  the  increase 
in  the  basis  of  the  rehabilitated  property 
that  would  otherwise  result  from  the 
qualified  rehabilitation  expendit\u'es 
must  be  reduced  by  one-half  of  the 
amount  of  the  credit  allowed.  See 
section  48(q)  for  other  rules  concerning 
adjustments  to  basis  in  the  case  of 
section  38  property. 

(2)  Recapture  of  rehabilitation 
investment  credit.  If  during  any  taxable 
year  there  is  a  recapture  amount 
determined  with  respect  to  any  credit 
that  resulted  in  a  basis  adjustment 
under  paragraph  (e)(1)  of  lihis  section, 
the  basis  of  such  building  (immediately 
before  the  event  resulting  in  such 
recapture)  shall  be  increased  by  an 
amount  equal  to  such  recapture  amount. 
For  purposes  of  the  preceding  sentence, 
the  term  "recapture  amount"  means  any 
increase  in  tax  (or  adjustment  in 
carrybacks  or  carryovers)  determined 
under  section  47(a)(5). 

(f)  Coordination  with  other  provisions 
of  the  Code—{\]  Credit  claimed  by 
lessee  for  rehabilitation  performed  by 
lessor.  A  lessee  may  take  the  credit  for 
rehabilitation  performed  by  the  lessor  if 
the  requirements  of  this  section  and 
section  48(d)  are  satisfied.  For  purposes 
of  applying  section  48(d),  the  fair  market 
value  of  section  38  property  described  in 
section  48(a)(1)(E)  shall  be  limited  to 
that  portion  of  the  lessor's  basis  in  the 
qualified  rehabilitated  building  that  is 
attributable  to  qualified  rehabilitation 
expenditures. 

(2)  When  the  credit  may  be  claimed— 
(i)  In  general  The  investment  credit  for 
qualified  rehabilitation  expenditures  is 
generally  allowed  in  the  taxable  year  in 
which  the  property  attributable  to  the 
expenditure  is  placed  in  service, 
provided  the  building  is  a  qualified 
rehabilitated  building  for  the  taxable 
year.  See  paragraph  (b)  of  this  section 
and  section  46(c)  and  S  1.46-3(d).  Under 
certain  circumstances,  however,  the 
credit  may  be  available  prior  to  the  date 
the  property  is  placed  in  service.  See 
section  46(d)  and  S  1-46-S  (relating  to 
qualified  progress  expenditures).  Solely 
for  purposes  of  section  46(c),  property 
attributable  to  qualified  rehabilitation 
expenditures  will  not  be  treated  as 
placed  in  service  until  the  building  with 
respect  to  which  the  expenditures  are 
made  meets  the  definition  of  a  qualified 
rehabilitated  building  (as  defined  in 
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section  48(g)(1)  and  paragraph  (b)  of  this 
section)  for  the  taxable  year. 
Accordingly,  in  the  first  taxable  year  for 
which  the  building  becomes  a  qualified 
rehabilitated  building,  the  property 
described  in  section  48(a)(1)(E) 
attributable  to  expenditures  described 
in  paragraph  (c)  of  this  section  shall  be 
considered  to  be  placed  in  service,  if 
such  property  was  considered  placed  in 
service  under  section  46(c)  and  the 
regulations  thereunder  without  regard  to 
this  subparagraph  in  that  taxable  year 
or  a  prior  taxable  year.  For  purposes  of 
the  preceding  sentence,  the  requirement 
in  section  48(g)(l)(A)(iii)  and  paragraph 
(b)(3)  of  this  section  relating  to  the 
definition  of  a  qualified  rehabilitated 
building  shall  be  deemed  to  be  met  if  the 
taxpayer  reasonably  expects  that  no 
rehabilitation  work  undertaken  during 
the  remainder  of  the  rehabilitation 
process  will  result  in  less  than  75 
percent  of  the  external  walls  being 
retained  as  external  walls  within  the 
meaning  of  paragraph  (b)(3)  of  this 
section.  If  more  than  25  percent  of  the 
external  walls  of  the  building  are  not 
retained  in  place  as  external  walls  in  the 
rehabilitation  process,  however,  the 
credit  shall  be  disallowed  for  the 
taxable  year  in  which  it  was  claimed.  If 
a  taxpayer  fails  to  complete  physical 
work  on  the  rehabilitation  prior  to  the 
date  that  is  30  months  after  the  date  that 
the  taxpayer  filed  a  tax  return  on  which 
the  credit  is  claimed,  the  taxpayer  must 
submit  a  written  statement  to  the 
District  Director  stating  such  fact  prior 
to  the  last  day  of  the  30th  month,  and 
shall  be  requested  to  consent  to  an 
agreement  under  section  6501(c)(4) 
extending  the  period  of  assessment  for 
any  tax  relating  to  the  item  for  which 
the  credit  was  claimed. 

(ii)  Example.  The  application  of  this 
paragraph  (f)(2)  may  be  illustrated  by 
the  following  example: 

Example.  Assume  that  A,  a  calendar  year 
taxpayer,  purchases  a  four-story  building  on 
lanuary  1. 1983.  for  $100,000.  and  incurs 
$10,000  of  qualiHed  rehabilitation 
expenditures  in  1983  to  rehabilitate  floor  one. 
$50,000  of  qualified  rehabilitation 
expenditures  in  1984  to  rehabilitate  floor  two. 
$70,000  of  qualified  rehabilitation 
expenditures  in  1985  to  rehabihtate  floor 
three,  and  $60,000  of  qualified  rehabilitation 
expenditures  in  1986  to  rehabilitate  floor  four. 
Assume  further  that  A  places  the  property 
attributable  to  these  expenditures  in  service 
on  the  last  day  of  the  year  in  which  the 
respective  expenditures  were  incurred.  Under 
the  rule  in  this  paragraph  (f)(2),  the  portion  of 
the  basis  of  the  building  that  is  attributable  to 
qualified  rehabilitation  expenditures  incurred 
with  respect  to  floor  one  and  two  are  deemed 
to  be  placed  in  service  in  1985,  because  that 
is  the  first  year  that  the  substantial 
rehabilitation  test  described  in  paragraph  (b) 


of  this  section  is  met  ($120,000  of 
expenditures  incurred  by  A  during  a 
measuring  period  ending  on  December  31. 

1985  is  greater  than  the  $110,000  basis  at  the 
l>eginning  of  the  period).  Assume  that  as  of 
December  31, 1985,  at  least  75  percent  of  the 
external  walls  of  the  building  have  been 
retained  during  the  rehabilitation  process  and 
that  A  has  a  reasonable  expectation  that  no 
work  during  the  remainder  of  the 
rehabilitation  process  will  result  in  less  than 
75  percent  of  the  external  walls  being 
retained.  A  may  claim  a  credit  for  A's  1985 
taxable  year  on  $130,000  of  qualified 
rehabilitation  expenditures  ($10,000  in  1983. 
$50,000  in  1984,  and  $70,000  in  1985).  (See 
paragraph  (c)(6)  of  this  section  for  rules 
applicable  to  when  qualified  expenditures 
may  be  incurred.  In  addition,  see  section  46 
(d)  and  %  1.46-5  for  rules  relating  to  qualified 
progress  expenditures.)  The  fact  that  the 
building  was  a  qualified  rehabilitated 
building  for  A's  1985  taxable  year,  however, 
has  no  effect  on  whether  the  building  is  a 
qualified  rehabilitated  building  for  A's  1986 
taxable  year.  In  order  to  determine  whether 
A  is  entitled  to  claim  a  credit  on  A's  1986 
return  for  the  $60,000  of  qualified 
rehabilitation  expenditures  incurred  in  1988, 
A  must  select  a  measuring  period  ending  in 

1986  and  must  determine  whether  the 
building  is  a  qualified  rehabilitated  building 
for  that  year.  Solely  for  purposes  of 
determining  whether  the  building  was 
substantially  rehabilitated,  expenditures 
incurred  in  1984  and  1985.  even  though 
considered  in  determining  whether  the 
building  was  substantially  rehabilitated  for 
A's  1985  taxable  year,  may  be  used  in 
addition  to  the  expenditures  incurred  in  1988 
to  determine  whether  the  building  was 
substantially  rehabilitated  for  A's  1986 
taxable  year,  provided  the  expenditures  were 
incurred  during  any  measuring  period 
selected  by  A  that  ends  in  1986. 

(3)  Coordination  with  section  47.  If 
property  described  in  section  48(a)(1)(E) 
is  disposed  of  by  the  taxpayer,  or 
otherwise  ceases  to  be  "section  38 
property,"  section  47  may  apply. 
Property  will  cease  to  be  section  38 
property,  and  therefore  section  47  may 
apply,  in  any  case  in  which  the 
Department  of  Interior  revokes  or 
otherwise  invalidates  a  certification  of 
rehabilitation  after  the  property  is 
placed  in  service.  If.  for  example,  the 
taxpayer  made  modification  to  the 
building  inconsistent  with  Department 
of  Interior  standards,  the  Secretary  of 
the  Interior  might  revoke  the 
certification.  In  addition,  if  all  or  a 
portion  of  a  substantially  rehabilitated 
building  becomes  tax-exempt  use 
property  (see  paragraph  (c)(7){\'i)  of  this 
section)  for  the  first  time  within  five 
years  after  the  credit  is  claime;!,  the 
credit  will  be  recaptured  under  section 
47  at  that  time  as  if  the  building  or 
portion  of  the  building  which  becomes 
tax-exempt  use  property  had  then  been 
sold. 


Par.  5.  Section  1.191-1  is  amended  by 
revising  paragraphs  (a),  (b)(l)(i)  and  (3), 
and  (c)(2)(iii),  and  by  adding  a  new 
paragraph  (f)  to  read  as  follows: 

§  1.191-1    Amortization  of  certain 
rehabllitatton  costs  for  certified  iilstoric 
structures. 

(a)  In  general.  Section  191  allows  an 
owner  of  a  certified  historic  structure 
who  rehabilitates  the  structure  to  elect 
to  amortize  over  a  60-month  period 
certain  expenditures  attributable  to 
certified  rehabilitation.  The  election 
may  be  made  only  if  the  certified 
historic  structure  (as  defined  in 

§  1.191-l(a))  and  the  improvements 
made  are  otherwise  of  a  character 
subject  to  depreciation  under  section 
167.  In  general,  only  those  rehabilitation 
expenditures  which  result  in  additions 
to  capital  account  after  June  14, 1976, 
and  before  January  1, 1984,  are  eligible 
for  this  special  amortization  procedure. 
To  qualify  for  the  election,  the 
rehabilitation  must  be  certified  by  the 
Secretary  of  the  Interior  to  the  Internal 
Revenue  Service  as  consistent  with  the 
historic  character  of  the  structure.  See 
S  1.191-2(d)  for  the  definition  of  certified 
rehabilitation.  Along  with  the 
amortization  deductions,  the  taxpayer 
may  continue  otherwise  allowable 
depreciation  deductions  of  the  basis  of 
the  structure,  exclusive  of  rehabilitation 
costs  which  are  a  part  of  the 
amortizable  basis  (as  defined  in  S  1.191- 
2(e)). 

(b)  Allowance  of  deduction — (1) 
Determination  of  amortization  period — 
(i)  General  rule.  The  taxpayer  may  elect 
to  begin  the  60-month  amortization 
period  with  the  month  following  the 
month  in  which  the  amortizable  basis  is 
acquired,  or  with  the  first  month  of  the 
succeeding  taxable  year.  Generally 
amortizable  basis  must  be  acquired  after 
June  14, 1978,  and  before  January  1. 1984. 
For  purposes  of  this  section,  the  month 
in  which  the  amortizable  basis  is 
acquired  is  the  latest  of  the  month  in 
which  the  work  (or  a  component  part  of 
the  work)  is  completed,  the  month  in 
which  costs  are  added  to  capital 
account,  or  the  month  in  which 
depreciation  deductions  under  section 
167  would  be  first  allowable  with 
respect  to  the  structure.  See,  however, 

1 1.191-2(e)(8)  for  special  rules  for 
certified  rehabilitations  in  part  occurring 
outside  the  effective  period  of  section 
191.  No  amortization  deduction  may  be 
claimed  before  a  building  is  used  (or 
held  for  use)  in  a  trade  or  business  or  for 
the  production  of  income. 
•        •        *        •        • 

(3)  Relation  to  section  167(o)  and 
other  provisions.  If  an  election  involving 
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a  certified  historic  structure  is  made 
under  section  191.  no  election  may  be 
made  under  section  167{o)  either  for  the 
same  rehabilitation  or  for  any 
subsequent  rehabilitation  of  the  same 
structure  undertaken  by  the  taxpayer 
making  an  election  under  section  191. 
Additionally,  no  election  is  permitted 
under  section  191  if  depreciation 
deductions  or  credits  against  tax  based 
upon  any  part  of  the  costs  qualifying  for 
amortization  under  section  191,  are  at 
any  time  claimed  (or  allowable)  under 
any  depreciation  or  other  provision  of 
the  Internal  Revenue  Code  of  1954. 
However,  this  limitation  with  respect  to 
investment  tax  credits  under  section  38 
applies  only  to  structures  placed  in 
service  after  October  31. 1978.  Except  as 
provided  in  paragraph  (0(3)  of  this 
section,  if  section  191  treatment  is  timely 
elected  on  a  structure  placed  in  service 
after  October  31, 1978,  the  investment 
tax  credit  under  section  38  is  considered 
not  to  have  been  allowable  with  respect 
to  that  structure  for  the  same 
rehabilitation.  However,  the  rule  in  the 
preceding  sentence  does  not  preclude  a 
taxpayer  from  claiming  an  investment 
tax  credit  with  respect  to  a  separate  and 
distinct  rehabilitation  to  a  structure  on 
which  a  section  191  election  was 
previously  made. 
•         *         •         •         • 

(c)  Person  to  claim  deduction.  *  *  * 
(1]  Exceptions  and  special  rules.   *  *  * 
(iii)  Certain  transferees  of  historic 
structures.  If  expenditures  for  certified 
rehabilitation  are  in  fact  made  by  the 
owner  of  a  certified  historic  stucture. 
and  if  one  or  more  tansferees  then 
acquire  the  ownership  of  the 
rehabilitated  directly  from  that  owner 
before  the  structure  is  placed  in  service 
in  its  rehabilitated  use,  the  transferees, 
solely  for  purposes  of  section  191,  may 
be  treated  as  having  incurred  the 
rehabilitation  expenditures  actually 
incurred  by  the  transferor  on  the  date 
that  the  transferor  actually  incurred 
those  expenditures.  Transferees 
acquiring  structures  in  transfers 
cccuring  after  the  structure  is  placed  in 
service  after  its  rehabilitation  but  before 
the  first  day  of  the  following  taxable 
year,  are  not  eligible  for  section  191 
treatment,  because  depreciation 
deductions  for  rehabilitation  costs  are 
allowable  to  the  transferor  before  the 
transfer.  The  amount  of  rehabilitation 
expenditures  treated  as  made  by  the 
transferees  under  this  subdivision  (iii)  is 
the  lesser  amount  of — 

(A)  The  rehabilitation  expenditures 
actually  made  before  the  date  on  which 
the  transferee  acquired  ownership  of  the 
structure,  or 


(B)  The  portion  of  the  transferee's  cost 
or  other  basis  for  the  property 
(determined  according  to  the  rules  of 
section  167)  which  is  attributable  to 
rehabilitation  expenditures  made  before 
the  date  on  which  the  transferee 
acquires  ownership  of  the  structure. 
•        •        •        •        • 

(f)  Termination — (1)  In  general 
Except  as  provided  in  paragraph  (f)(2)  of 
this  section,  section  191.  this  section, 
S  1.191-2,  and  S 1. 191-3  shall  not  apply 
to  expenditures  incurred  after  December 
31. 1981,  in  taxable  years  ending  after 
such  date. 

(2)  Transition  rule.  Section  191  and 
this  section  shall  continue  to  apply  to 
expenditures  incurred  after  December 
31. 1981.  and  before  January  1, 1984.  for 
the  rehabilitation  of  a  building  if — 

(i)  The  physical  work  on  the 
rehabilitation  began  before  January  1. 
1982,  and 

(ii)  The  building  does  not  meet  the 
requirements  of  S  1.48-12(b). 

(3)  Coordination  with  section  38.  The 
fact  that  section  191  has  been  timely 
elected  with  respect  to  expenditures 
incurred  prior  to  January  1, 1982,  shall 
not  prevent  the  investment  tax  credit 
under  section  38  from  being  allowed 
with  respect  to  qualified  rehabilitation 
expenditures  (within  the  meaning  of 
section  48  (g)  (2)  and  {  1.48-12  (c)) 
incurred  after  December  31, 1981,  as  part 
of  the  same  rehabilitation. 

Par.  6.  Section  1.191-2  is  amended  by 
revising  paragraph  (e)  (8)  to  read  as 
follows: 

S  1.191-2    Definitions  and  special  rules. 

«  •  *  •  * 

(e)  amortizable  basis.  *  *  * 
(8)  Time  when  amounts  are  added  to 
capital  account.  Under  section  191, 
expenditures  are  treated  as  added  to 
capital  account  at  the  time  they  are 
actually  made  (paid  or  accrued). 
However,  amortizable  basis  includes 
only  expenditures  attributable  to 
component  parts  of  the  structure 
completed  before  January  1, 1984. 
Therefore,  expenditures  for 
improvements  completed  after 
December  31, 1983,  are  not  a  part  of  the 
taxpayer's  amortizable  basis  even 
through  they  may  have  been  paid  or 
accrued  prior  to  that  date.  In  the  case  of 
a  single  and  continuous  rehabilitation 
project  all  of  which  is  certified  by  the 
Secretary  of  the  Interior,  expenditures 
for  rehabilitation  begun  before  June  14, 
1976,  but  completed  and  charged 
thereafter^  are  a  part  of  the  taxpayer's 
amortizable  basis.  However,  even  where 
there  is  a  single  and  continuous 
rehabilitation  project,  expenditures 
made  for  any  component  part  of  the 


improvements  completed  and  charged 

before  June  1^.  1976,  are  not  a  part  of  the 

taxpayer's  amortizable  basis. 

-    Par.  7.  Section  1.191-3  is  amended  by 

revising  paragraph  (b)  (4)  to  read  as 

follows: 

§1.191-3    Time  and  manner  of  making 

election. 

>         *         *         •         • 

[b]  Special  rules.  '  '  ' 

(4)  Elections  to  begin  amortization 
deductions  after  December  31.  1983. 
Notwithstanding  the  rules  of  %  1.191-1 
(b)  (1)  (i).  expenditures  for  component 
parts  of  a  rehabilitation  project  which  is 
not  completed  and  placed  in  service 
until  after  December  31, 1983,  are 
included  in  amortizable  basis  if  the 
component  parts  are  completed  and  the 
expenditures  are  added  to  capital 
account  under  \  1.191-2  (e)  (8)  by  that 
date.  Amortization  deductions  for  the 
costs  of  such  component  parts  are 
allowable  beginning  with  the  month  in 
which  the  entire  rehabilitation  would 
qualify  under  S  1. 191-1  (b)  (1).  but  for  the 
expiration  of  section  191  on  December 
31. 1983. 
•         •         •         •         • 

Roscoe  L  Egger,  )r.. 

Commissioner  of  Internal  Revenue. 

(FR  Doc  85-15645  Filed  6-27-85;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
(CG01185-08I 

Marine  Event;  Miller  High  Life 
Thunderboat  Regatta 

AQENCV:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMINARY:  This  proposed  rule  will 
establish  special  local  regulations  during 
the  Miller  High  Life  Thunderboat 
Regatta.  This  four  day  event  usually 
takes  place  in  September  of  each  year  in 
the  waters  of  Mission  Bay,  California. 
Through  this  action  the  Coast  Guard 
intends  to  ensure  the  safety  of 
spectators  and  participants  on  navigable 
waters  during  the  event. 
DATES:  Comments  must  be  received  on 
or  before  17  July  1985. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (bb).  Eleventh 
Coast  Guard  District,  400  Oceangate 
Boulevard.  Long  Beach.  CA  90822.  The 
comments  will  be  available  for 
inspection  and  copying  at  the  Union 
Bank  Bldg.,  Suite  901,  400  Oceangate 
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Boulevard.  Long  Beach,  California. 
Normal  office  hours  are  between  7:30 
AM  and  3:30  PM.  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  hand-delivered. 
FOR  FURTHER  INFORMATION  CONTACT: 
JTJG  lorge  Arroyo,  Eleventh  Coast 
Guard  District  Boating  Affairs  Office, 
400  Oceangate  Boulevard,  Long  Beach, 
California  90822,  Tel:  (213)  590-2331. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Commenters  should  include 
their  name  and  address,  identify  this 
notice  (CGDll  85-08)  and  the  specific 
section  of  the  proposal  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment.  Receipt  of  comments  will 
be  acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclosed. 

The  regulations  may  change  in  light  of 
comments  received.  AH  comments 
received  before  the  expiration  of  the 
comment  period  will  be  considered 
before  flnal  action  is  taken  on  this 
proposal.  No  public  hearing  is  planned, 
but  one  may  be  held  if  written  requests 
for  a  hearing  are  received  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  Jorge  Arroyo,  Project  Officer, 
Boating  Affairs  Office.  Eleventh  Coast 
Guard  District  and  LT  Joseph  R.  McFaul, 
Project  Attorney,  Legal  Office,  Eleventh 
Coast  Guard  District. 

Discussion  of  Proposed  Regulation 

The  Thunderboats  Unlimited  of  San 
Diego  "Miller  High  Life  Thunderboat 
Regatta"  is  conducted  every  year  in  the 
month  of  September  in  the  waters  of 
Fiesta  Bay,  Mission  Bay,  California.  This 
event  usually  has  20  unlimited 
hydroplane  boats  that  could  pose  a 
hazard  to  navigation.  Therefore,  vessels 
desiring  to  transit  the  regulated  area 
may  do  so  only  with  clearance  from  a 
patrolling  law  enforcement  vessel  or  an 
event  committee  boat. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation,  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary,  since  the  regulated  area 


will  be  in  effect  for  a  short  period  of 
time. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Proposed  Regulations 

PART  100-SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Tide  33,  Code  of  Federal  Regulations, 
by  adding  the  following  section: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46(b) 
and  33  CFR  100.35. 

2.  33  CFR  Part  100  is  amended  by 
adding  the  following  section: 

§  100.35     1 1-85-08— Miller  HIgti  Ufa 
Tbunderboat  Regatta,  Mission  Bay,  CA. 

The  Miller  High  Life  Thunderboat 
Regatta  is  conducted  annually  in  the 
summer  months,  usually  from  9:00  AM 
to  5.00  PM  on  the  navigable  waters  of 
Mission  Bay,  California.  Further 
information  on  exact  time,  date  and 
location  are  published  by  the  Eleventh 
Coast  Guard  District  in  the  Local  Notice 
to  Mariners  and/or  Special  Local 
Regulations  promulgated  approximately 
15  days  prior  to  the  event. 

Special  Local  Regulations — for  this 
year's  event  are  as  follows: 

(a)  Regulated  Area:  The  following 
area  will  be  closed  intermittently  to  all 
vessel  traffic:  that  portion  of  Fiesta  Bay 
in  Mission  Bay,  CA  starting  at  latitude 
32  degrees  47'32'N,  longitude  117 
degrees  13'00'W,  thence  due  west  to 
longitude  117  degrees  13.5"W,  thence 
along  the  eastern  shoreline  of  Crown 
Point  to  the  Vacation  Isle  Bridge,  thence 
south  along  the  bridge  to  Vacation  Isle, 
thence  along  the  eastern  shoreline  of 
Vacation  Isle  to  latitude  32  degrees 
46'18"N,  longitude  117  degree  14'01'W, 
thence  southeasterly  to  latitude  32 
degrees  46'14'N,  longitude  117  degrees 
13'43"W,  thence  along  the  western 
shoreline  of  Fiesta  Island  to  latitude  32 
degrees  47'20"N,  longitude  117  degrees 
13'00"W.  thence  due  north  to  the 
starting  point. 

(b)  Effective  Dates:  These  regulations 
will  be  effective  from  9:00  AM  to  5:00 
PM  on  13  thru  15  September  1985. 

(c)  Special  Local  Regulations:  All 
persons  and/or  vessels  not  registered 
with  the  sponsor  as  participants  or 


official  regatta  patrol  vessels  are 
considered  specators.  The  "official 
regatta  patrol"  consists  of  any  Coast 
Guard,  public,  state  or  local  law 
enforcement  and/or  sponsor  provided 
vessels  assigned  to  patrol  this  event. 

(1)  No  spectators  shall  anchor,  block, 
loiter  in,  or  impede  the  through  transit  of 
participants  or  official  regatta  patrol 
vessels  in  the  regulated  area  during  the 
effective  dates,  unless  cleared  for  such 
entry  by  or  through  an  official  regatta 
patrol  vessel. 

(2)  When  hailed  and/or  signaled  by 
horn  or  whistle  by  an  official  regatta 
patrol  vessel,  a  spectator  shall  come  to 
an  immediate  stop.  Vessels  shall  comply 
with  all  directions  of  the  designated 
Patrol  Commander.  Failure  to  do  so  may 
result  in  a  citation  for  failure  to  comply. 

(3)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  vessels  in  the  regulated 
area.  He  may  terminate  the  marine 
event  at  any  time  it  is  deemed  necessary 
for  the  protection  of  life  and  property. 
He  may  be  reached  on  VHF  Channel  16 
(158.8  MHz)  when  required,  by  the  call 
sign  "PATCOM". 

(33  U.S.C.  1233:  33  U.S.C.  1236;  49  CFR  1.46(b): 
33  CFR  100.35) 

Dated:  June  3. 1985. 
A.B.  Beran, 

Commodore.  U.S.  Coast  Guard.  Commander. 
Eleventh  Coast  Guard  District 
(FR  Doc.  85-15607  Filed  6-27-85;  8:45  am  J 
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33  CFR  Part  100 

[CGD1 185-10] 

Marine  Event;  NJBA  Regatta 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rule  will 
establish  special  local  regulations  during 
the  NJBA  Regatta.  This  event  will  be 
held  on  24  and  25  August  1985,  at  Parker, 
Arizona.  Through  this  action  the  Coast 
Guard  intends  to  ensure  the  safety  of 
spectators  and  participants  on  navigable 
waters  during  the  start  of  the  event. 
date:  Comments  must  be  received  on  or 
before  July  17, 1985. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (bb).  Eleventh 
Coast  Guard  District,  400  Oceangate 
Boulevard,  Long  Beach,  CA  90822.  The 
comments  will  be  available  for 
inspection  and  copying  at  the  Union 
Bank  Bldg.,  Suite  901,  400  Oceangate 
Boulevard.  Long  Beach,  California. 
Normal  office  hours  are  between  7:30 
AM  and  3:30  PM,  Monday  through 
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Friday,  except  holidays.  Comments  may 
also  be  hand-delivered. 
FOM  FURTHER  INFORMATION  CONTACT: 
LTJG  Jorge  Arroyo.  Eleventh  Coast 
Guard  District  Boating  Affairs  Office. 
400  Oceangate  Boulevard.  Long  Beach. 
California  90822.  Tel:  (213)  590-2331. 
SUPPLEMENTARV  INFORMATION: 
Interested  persons  are  invited  tr 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Commenters  should  include 
their  name  and  address,  identify  this 
notice  (CGDll  85-10)  and  the  specific 
section  of  the  proposal  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment.  Receipt  of  comments  will 
be  acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclosed. 

The  regulations  may  change  in  light  of 
comments  received.  All  comments 
received  before  the  expiration  of  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal.  No  public  hearing  is  planned, 
but  one  may  be  held  if  written  requests 
for  a  hearing  are  received  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  Jorge  Arroyo.  Project  Officer. 
Boating  Affairs  Office.  Eleventh  Coast 
Guard  District  and  LT  Joseph  R.  McFaul. 
Project  Attorney.  Legal  Office.  Eleventh 
Coast  Guard  District. 

Discussion  of  Proposed  Regulation 

The  National  Jet  Boat  Association. 
"NJBA  Regatta"  will  be  conducted  on  24 
and  25  August  1985.  on  the  Colorado 
River  in  front  of  the  Bluewater  Marina  in 
Parker.  Arizona.  This  event  will  have 
approximately  200  inboard  high  speed 
ski  boats.  18  to  20  feet  in  length,  that 
could  pose  a  hazard  to  navigation. 
Therefore,  vessels  desiring  to  transit  the 
regulated  area  may  do  so  only  with 
clearance  from  a  patrolling  law 
enforcement  vessel  or  an  event 
committee  boat. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation,  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979).  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary,  since  the  regulated  area 
will  be  in  effect  for  a  short  period  of 
time. 


Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Proposed  Regulations 

PART  100— SAFETY  OF  LIFE  ON 

NAVIGABLE  WATERS 

« 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33,  Code  of  Federal  Regulations, 
by  adding  the  following  temporary 
section: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Autliority:  33  U  S.C.  1233:  49  CFR  1.46(b) 
and  33  CFR  100.35. 

2.  33  CFR  Part  100  is  amended  by 
adding  the  following  section: 

§  100.35     1 1-S5-10-NJBA  Regatta,  Parker, 
Arizona 

(a)  Regulated  Area:  The  following 
area  will  be  closed  intermittently  to  all 
non-commercial  vessel  traffic:  that 
portion  of  the  Arizona  side  of  the 
Colorado  River,  from  Headgate  Rock 
Dam  thence  1.5  miles  North. 

(b)  Effective  Dates:  These  regulations 
will  be  effective  from  6:00  AM  to  8:00 
PM  on  24  and  25  August  1985. 

(c)  Special  Local  Regulations:  All 
persons  and/or  vessels  not  registered 
with  the  sponsor  as  participants  or 
official  regatta  patrol  vessels  are 
considered  spectators.  The  "official 
regatta  patrol"  consists  of  any  Coast 
Guard,  public,  state  or  local  law 
enforcement  and/or  sponsor  provided 
vessels  assigned  to  patrol  this  event. 

(1)  No  spectators  shall  anchor,  block, 
loiter  in.  or  impede  the  through  transit  of 
participants  or  official  regatta  patrol 
vessels  in  the  regulated  area  during  the 
effective  dates,  unless  cleared  for  such 
entry  by  or  through  an  official  regatta 
patrol  vessel. 

(2)  When  hailed  and/or  signaled  by 
horn  or  whistle  by  an  official  regatta 
patrol  vessel,  a  spectator  shall  come  to 
an  immediate  stop.  Vessels  shall  comply 
with  all  directions  of  the  designated 
Patrol  Commander.  Failure  to  do  so  may 
result  in  a  citation  for  failure  to  comply. 

(3)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  vessels  in  the  regulated 
area.  He  may  terminate  the  marine 
event  at  any  time  it  is  deemed  necessary 
for  the  protection  of  life  and  property. 
He  may  be  reached  on  VHF  Channel  16 


(156.8  MHz)  when  required,  by  the  call 
signal  "PATCOM ". 

(46  U.S.C.  454;  49  U.S.C.  1655(b)(1):  49  CFR 
1.46(b):  33  CFR  100.35) 
Dated:  |une  3. 1985. 
A.B.  Beran, 

Commodore.  U.S.  Coast  Guard.  Commander. 
Eleventh  Coast  Guard  District. 
(FR  Doc.  85-15608  Filed  6-27-85:  8:45  am) 
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33  CFR  Part  117 

ICGD3  84-85] 

Drawbridge  Operation  Regulations; 
Cheesequake  Creek,  NJ. 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Public  Hearing  on  Proposed 
Regulation,  and  Extension  of  Comment 
Period.  

summary:  The  Commander,  Third  Coast 
Guard  District,  has  authorized  a  public 
hearing  to  be  held  to  receive  comments 
on  a  proposed  regulation  governing  the 
operation  of  New  Jersey  Transit  Rail 
Operations'  Morgan  drawbridge  across 
Cheesequake  Creek,  mile  0.2  at  Morgan, 
NJ.  This  hearing  is  being  held  to  gather 
information  and  data  necessary  to 
attempt  to  resolve  differences  between 
various  factions  who  support  or  oppose 
the  proposed  regulations.  The  comment 
period  previously  pubhshed  in  Notice  of 
Proposed  Rulemaking  is  extended. 
DATES:  (a)  The  hearing  will  be  held  on 
July  24, 1985  at  7  p.m.  (b)  Written 
comments  may  be  submitted  on  or 
before  August  9, 1985. 
ADDRESSES:  (a)  The  location  of  the 
hearing  will  be:  William  C.  McGinnis 
School.  271  State  Street,  Perth  Amboy, 
NJ.  (b)  Written  comments  may  be  mailed 
to  and  will  be  available  for  examination 
from  8  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  holidays,  at  the  office  of 
the  Commander  (on-br).  Third  Coast 
Guard  District.  Governors  Island,  NY 
10004.  Comments  may  also  be  hand- 
delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Heming,  Bridge 
Administrator,  Third  Coast  Guard 
District  (212)  668-7994. 
SUPPI^MENTARY  INFORMATION:  This 
proposal  was  published  in  the  Federal 
Register  on  April  29, 1985  (50  FR  16720) 
and  was  distributed  as  Public  Notice  3- 
595  by  the  Commander,  Third  Coast 
Guard  District,  on  May  8. 1985. 

The  hearing  will  be  informal.  A  Coast 
Guard  representative  will  preside  at  the 
hearing,  make  a  brief  opening  statement 
describing  the  proposed  regulation,  and 
announce  the  procedures  to  be  followed 
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at  the  hearing.  Each  person  who  wishes 
to  make  an  oral  statement  should  notify 
the  Contact  Officer  listed  above  by  July 
22. 1985.  Such  notification  should 
include  the  approximate  time  ro(]uired 
to  make  the  presentation. 

A  transcript  will  be  made  of  the 
hearing  and  my  be  purchased  by  the 
public.  Interested  persons  who  are 
unable  tu  attend  this  hearing  may  also 
participate  in  the  consideration  of  this 
proposed  regulation  by  submitting  their 
comments  in  writing.  Each  comment 
should  state  reasons  for  support  or 
opposition,  suggest  any  proposed 
changes  to  the  regulations,  and  include 
the  name  and  address  of  the  person  or 
organization  submitting  the  comment. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  All 
comments  received  will  be  considered 
before  final  action  is  taken  on  the 
proposed  regulation.  After  the  time  set 
for  the  submission  of  comments,  the 
Commander,  Third  Coast  Guard  District 
will  determine  a  final  course  of  action. 
The  proposed  regulations  may  be 
changed  or  withdrawn  based  on 
comments  received.  If  significant 
differences  still  remain,  the  District 
Commander  will  forward  the  record, 
including  all  written  comments  and  his 
recommendations,  to  the  Commandant. 
United  States  Cost  Guard  for  final 
action. 

List  of  Subjects  in  33  CFR  Pari  117 

Bridges. 

Authority:  U.S.C.  499:  49  CFR  1.46.  3:\  CFR 
1.05-1(8). 

Dated:  June  21.  1985. 
Robert  T.  Nelson. 
Captain,  U.S.  Coast  Guani,  Acting 
Commander,  Third  Coast  Guard  Di^tri(t. 
IFR  Doc.  85-15603  Filed  6-27-85:  8:45  am| 
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33  CFR  Part  117 

17-85-241 


Drawbridge  Operation  Regulations: 
Cooper  River,  SC 

agency:  Coast  Guard.  DOT 
action:  Proposed  rule. 

summary:  At  the  request  of  Seaboard 
System  Railroad  the  Coast  Guard  is 
considering  a  change  to  the  regulations 
governing  the  Cordesville  bridge,  mile 
42.8,  by  requiring  that  advance  notice  of 
opening  be  given.  This  proposal  is  being 
made  because  the  bridge  has  opened 
only  about  once  every  five  days  since 
1978.  This  action  should  relieve  the 


bridge  owner  of  the  burden  of  having  a 
person  constantly  available  to  open  the 
draw  and  yet  still  provide  for  the 
reasonable  needs  of  navigation. 

DATE:  Comments  must  be  received  on  or 
before  August  12. 1985. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan).  Seventh 
Coast  Guard  District,  51  SW  Ist  Avenue. 
Miami,  Florida  33130.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  at  51  SW.  1st  Avenue, 
Room  816,  Miami,  Florida.  Normal  office 
hours  are  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Walt  Paskowsky,  Bridge 
Administration  Specialist,  at  (305)  350- 
4103. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander.  Seventh  Coast 
Guard  District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  information 

The  drafters  of  this  notice  are  Mr. 
Walt  Paskowsky.  Bridge  Administration 
Specialist,  project  officer,  and 
Lieutenant  Commander  Ken  Gray, 
project  attorney. 

Discussion  of  Proposed  Regulations 

The  existing  regulations  provide  for 
constant  bridgetender  service  between  7 
a.m.  and  12  noon  and  1  p.m.  and  4  p.m. 
with  24  hours  advance  notice  required 
for  opening  at  other  times.  Two 
scheduled  trains  cross  the  bridge  daily 
at  approximately  6  p  m.  and  8  p.m. 
There  were  498  bridge  openings  over  the 
seven  year  period  from  1978  through 
1984.  The  openings  varied  from  a  low  of 
56  in  1982  to  a  high  of  90  in  1981  or  an 
average  of  about  one  opening  every  five 
days.  The  frequency  of  bridge  openings 
does  not  appear  to  justify  constant 
bridgetender  service. 


Economic  Assessment  and  CertiHcation 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  order  12291  on  Federal 
Regulation  and  non-significant  undei  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  110.34: 
February  26. 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary.     ^ 
We  conclude  this  because  the  bridge 
will  be  required  to  open  at  any  time  with 
six  hours  advance  notice.  Since  the 
economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

1,  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  141)  and  33 
CFR  1.05-1(8). 

2.  Section  117.925  is  proposed  to  be 
revised  to  read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

S  1 1 7.925    Cooper  River. 

The  draw  of  the  Seaboard  System 
Railroad  bridge,  mile  42.8  near 
Cordesville,  shall  open  on  signal  if  at 
least  six  hours  advance  notice  is  given. 

Dated:  ]une  17, 1985. 
A.R.  Larzelere, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander.  Sevpnth  Coast  Guard  District. 
[FR  Doc.  85-15609  Filed  6-27-85;  8:45  am] 

BILLfNO  CODE  4910-14-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  7 

Ozark  Naticnal  Scenic  Riverways.  MO; 
Fishing  Regulations 

AGENCY:  National  Park  Service,  Interior. 
action:  Proposed  rule. 

SUMMARY:  The  proposed  special 
regulation  set  forth  below  would  permit 
the  continued  taking  of  turtles  and 
crayfish  at  Ozark  National  Scenic 
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Riverways.  consistent  with  provisions  of 
the  Wildlife  Code  of  the  Missouri 
Department  of  Conservation.  The  taking 
of  these  species  is  a  minor  but         ♦ 
traditional  use  at  Ozark  Riverways 
requiring  specific  authorization  under 
the  revised  general  regulations  for  areas 
administered  by  the  National  Park 
Service.  The  regulations  is  designed  to 
reinstate  a  level  of  public  use  and 
enjoyment  of  park  resources  consistent 
with  the  establishment  of  Ozark 
Riverways  to  provide  for  both 
preser\'ation  and  recreational  uses. 

DATE:  Written  comments,  suggestions  or 

objections  will  be  acc:epted  until  July  29, 

1985. 

ADDRESS:  Comments  should  be  directed 

to:  Superintendent.  Ozark  National 

Scenic  Riverways.  P.O.  Box  490.  Van 

Buren.  Missouri  63965. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  E.  Eck.  Assistant  Superintendent. 

Ozark  National  Scenic  Riverways.  Van 

Buren.  Missouri  63965.  Telephone:  (314) 

323-^238. 

SUPPLEMENTARY  INFORMATION:  . 

Background 

On  March  17. 1982.  the  National  Park 
Service  published  in  the  Federal 
Register  (47  FR  11598)  a  proposed  rule 
revising  the  General  Regulations  for 
Areas  Administered  by  the  National 
Park  Service  (33  CFR  Parts  1-7. 12).  The 
proposed  rule  included  a  provision 
authorizing  Hshing  and  the  taking  of 
aquatic  wildlife  in  accordance  with 
State  law.  Aquatic  wildlife  was  defmed 
to  include  frogs,  turtles,  crabs,  clams, 
mussels,  crayfish,  and  lobsters. 

In  response  to  public  comments  to  the 
proposed  rule,  the  National  Park  Service 
determined  that  a  broad  interpretation 
of  Hshing  was  inconsistent  with  pa.>t 
administrative  practice  and  policy  to 
conserve  and  protect  part  resources  and 
wildlife.  Consequently,  the  final  rule 
published  June  30. 1983  (48  FR  30276) 
narrowed  the  definitions  of  "fishing" 
and  Tish"  to  taking  or  attempting  to 
take  bony  fish,  sharks,  salt  water 
mollusks  or  crustaceans. 

On  December  27. 19"^  further 
proposed  amendmer*'  ;n  the  general 
regulations  codified  .n  36  CFR  were 
published  (48  FR  46971).  One  component 
of  this  proposal  was  a  regulation  to 
authorize  all  fishing  methods  at  Ozark 
Riverways  permitted  under  Missouri 
law.  as  appropriate.  The  final  rule, 
published  April  30. 1984  (49  FR  18451) 
provided  that  at  Ozark  National  Scenic 
Riverways.  unless  otherwise  designated, 
fishing  in  a  manner  authorized  under 
applicable  State  law  is  allowed  (36  CVK 
7.83).  Specific  provisions  were  made  in 


the  final  rule  for  the  digging  of  bait  for 
personal  use  and  for  the  taking  of  frogs. 
As  published  in  the  Federal  Register 
on  April  3a  1984  (49  FR  18451).  the 
special  regulations  for  Ozark  Riverways 
made  no  provisions  for  the  taking  of 
turtles  and  crayfish.  A  recommendation 
from  Ozark  National  Scenic  Riverways 
on  January  23. 1984.  to  further  amend  36 
CFR  7.83  to  include  such  authority, 
reflected  local  sentiment  and  an  effort  to 
reconcile  traditional  activities  with  the 
new  regulations.  Since  a  special 
regulation  to  accommodate  the  taking  of 
turtles  and  crayfish  was  not  part  of  the 
proposed  rule  published  December  27. 
1983.  and  therefore  not  subject  to  public 
involvement,  action  on  the 
recommendation  was  deferred  until  the 
present  proposed  rulemaking. 

The  designation  process  specified  in 
36  CFR  1.5,  gives  superintendents 
limited  discretion  in  allowing  activities 
within  part  areas  provided  they  are  not 
contrary  to  Federal  statutory  law  or  in 
derogation  of  park  values. 

However,  except  in  an  emergency, 
such  designation  which  is  of  a  nature, 
magnitude  and  duration  to  result  in  a 
significant  change  in  public  use  patterns, 
or  adversely  affects  the  park's  natural  or 
cultural  values,  or  deemed  to  be  of  a 
highly  controversial  nature,  shall  be 
published  in  the  Federal  Register  (36 
CFR  1.6).  Because  the  traditional  public 
use  of  Ozark  National  Scenic  Riverways 
has  included  the  taking  of  turtles  and 
crayfish  and  as  this  is  an  activity 
consistent  with  the  fishing  regulations  of 
the  State  of  Missouri,  and  as  differences 
between  Park  Service  regulations  and 
State  regulations  have  prompted  several 
public  meetings  and  correspondence: 
this  notice  of  proposed  rulemaking  is 
being  published.  Specifically.  Ozark 
National  Scenic  Riverways  is  proposing 
to  amend  36  CFR  7.83  to  authorize  the 
superintendent  to  designated  conditions 
under  which  turtles  and  crayfish  may  be 
taken,  consistent  with  State  law. 

An  environmental  assessment  of  the 
effects  of  this  proposed  regulation  has 
been  prepared  and  submitted  to  the 
Director  of  the  Midwest  Region. 
National  Park  Service,  on  December  14. 
1984.  A  statement  of  a  "Finding  of  No 
Significant  Impact,"  in  accordance  with 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4332),  was  prepared  in 
conjunction  with  the  environmental 
assessment.  Both  documents  are 
available  from  the  Superintendent. 
Ozark  National  Scenic  Riverways. 

The  stability  of  the  affected  animal 
populations  will  continue  to  be 
monitored.  No  designation  will  be  made 
except  upon  the  written  determination 
that  the  taking  of  turtles  and/or  crayfish 


at  Ozark  National  Scenic  Riverways 
will  not  be  detrimental  to  park  wildlife 
or  their  reproductive  potential,  have  an 
adverse  effect  on  the  park  ecosystem,  or 
be  incompatible  with  the  purposes  for 
which  the  area  was  established. 

Public  Participation 

A  variety  of  environmental  concerns 
and  citizen  responses  to  the  recently 
revised  general  regulations  of  the 
Naliunal  Park  Service  as  they  affect 
Ozark  National  Scenic  Riverways  were 
considered  in  the  subject  environmental 
assessment.  Public  meetings  at  Van 
Buren.  Missouri,  on  December  5, 1983, 
and  at  West  Plains,  Missouri,  on 
December  6, 1983,  provided  direct  public 
involvement  and  communication 
between  local  citizens  and  officials  of 
the  Department  of  Interior  and  National 
Park  Service  Directorate  about  the 
continuation  of  specific  recreational 
pursuits  at  Ozark  National  Scenic 
Riverways.  In  addition  to  these 
discussions  and  presentation  of 
statements,  public  involvement  has  been 
derived  from  letters,  telephone  contacts, 
and  further  consultation  with 
representatives  of  organizations  and 
agencies  contacted  in  the  past  and  listed 
below: 

Missouri  Department  of  Conservation 

U.S.  Forest  Service 

Ozark  Hill  and  Rivers  Landowners 

Association 
Ozark  Resources  Management  Association 
lx)cal  Citizens  for  Preservation  of  Rights 
Ozark  Riverways  L.and  and  Water  Rights 

Association 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments,  suggestions  or 
objections  regarding  the  proposed 
special  reglation  to  the  address  noted  at 
the  beginning  of  this  rulemaking. 

Drafting  Information 

The  following  persons  participated  in 
the  writing  of  these  regulations:  Arthur 
E.  Eck.  Assistant  Superintendent;  James 
M.  Simpson,  Resources  Management 
Specialist,  both  of  Ozark  National 
Scenic  Riverways. 

Paperwork  Reduction  Act 

This  rufe  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

Compliance  with  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291. 
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and  certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
*.       substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  eoie/se^.). 

This  conclusion  is  baspd  on  the  fact 
tliat  the  taking  of  turtles  and  crayfish  at 
Ozark  National  Scenic  Riverways  is  a 
minor  recreational  use.  The  proposed 
rule  will  contribute  in  some  part  to  the 
local  tourism  of  communities  in  the 
vicinity  of  the  Current  and  Jacks  Fork 
Rivers  by  assuring  the  continued 
availability  of  the  range  of  recreational 
activities  that  have  been  available  to 
park  users  in  the  past. 

As  notod  previously,  pursuant  to  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332).  the  Service  has  prepared 
an  environmental  assessment  on  this 
proposed  rule  which  is  available  at  the 
address  noted  at  the  beginning  of  the 
rulemaking.  i 

List  of  Subjects  in  36  CFR  Part  7 

National  parks. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  Chapter  I  as 
follows: 

PART  7— SPECIAL  REGULATIONS. 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  38  CFR 
Part  7  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1.  3.  9a.  462{k). 

2.  In  section  7.83,  by  revising 
paragraph  (e)(1)  to  read  as  follows: 

S  7.83    Ozark  National  Scanic  RIverwaya. 
•        •        *        •    I    * 

(e)  Frogs,  turtles  and  crayfish.  (1)  The 
superintendent  may  designate  times  and 
locations  and  establish  conditions 
governing  the  taking  of  frogs,  turtles 
and/or  crayfish  upon  a  written 
determination  that  the  taking  of  frogs, 
turtles  and/or  crayfish: 
***** 

Dated:  May  29. 1983. 
|.  Craig  Patter. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

jKR  Doc.  85-15593  Filed  6-27-85;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Parts  775  and  776 

Amendments  to  Environmental 
Procedures  and  Floodplain 
Management  and  Protection  of 
Wetlands  Procedures 

agency:  Postal  Service. 
ACTION:  Proposed  rule. 


summary:  The  purpose  of  the  proposed 
a.mendments  is  to  state  clearly  the  point 
at  which  the  environmental  assessment 
process  would  be  formally  initiated  for 
facility  actions.  These  proposed 
amendments  would  continue  to  require 
that  the  environmental  assessment 
process  for  a  facility  action  be  started 
early  in  the  planning  process.  However, 
an  environmental  assessment  report 
would  not  be  required  until  contending 
facility  project  sites  have  been 
determined.  This  represents  a  change 
from  current  operating  procedure  which 
calls  for  a  preferred  area  environmental 
assessment  report  before  contending 
sites  are  determined. 

The  U.S.  Postal  Service  has 
determined  that  preferred  area 
environmental  assessment  reports 
provide  minimal  information  about 
specific  environmental  impacts  of 
contending  sites.  Consequently,  the 
preferred  area  environmental 
assessment  process  appears  to  be  an 
administrative  cost  and  burden  which 
does  not  significantly  contribute  to  an 
effective  planning  process  for  facility 
actions.  Elimination  of  the  preferred 
area  environmental  assessment  process 
will  have  no  adverse  effect  on  the 
ability  of  the  U.S.  Postal  Service  to 
address  adequately  environmental 
impacts. 

dates:  Written  comments  must  be 
received  by  July  29. 1985. 

ADDRESS:  Written  comments  must  be 
sent  to  Director,  Office  of  Program 
Planning,  Real  Estate  and  Buildings 
Department,  U.S.  Postal  Service, 
Washington,  D.C.,  20260-6420.  Copies  of 
all  written  comments  will  be  available 
for  public  inspection  and  photocopying 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  in  Room  4141.  U.S. 
Postal  Service  Headquarters.  475 
LEnfant  Plaza  SW..  Washington.  D.C.. 
20260-6420. 

FOR  FURTHER  INFORMATION  CONTACT! 

Melinda  Hulsey.  202/245-4354. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Postal  Service  conducts  environmental 
reviews  for  proposed  facility  actions 
through  the  procedures  ouUined  in  39 
CFR  Part  775.  Environmental 
Procedures,  and  39  CFR  Part  776. 
Floodplain  Management  and  Protection 
of  Wetland  Procedures.  These 
procedures  contemplate  the 
environmental  assessment  of  proposed 
actions  as  soon  as  their  effects  can  be 
meaningfully  evaluated. 

Under  current  operating  procedures, 
outlined  in  Postal  Service  Handbook 
RE-6.  Environmental  Procedures, 
facility  actions  not  covered  by  a 
categorical  exclusion  require  the 
preparation  of  a  preferred  area 


environmental  assessment  before 
specific  contending  sites  have  been 
identified.  A  preferred  area  is  a 
geographically  defined  area  within 
which  any  site  location  would  be 
considered  to  be  beneficial  from  a 
service  standpoint. 

It  was  anticipated  that  the  preferred 
area  environmental  assessment  would 
be  used  as  a  tool  in  determining 
potential  environmental  impacts  of 
zones  within  the  preferred  area.  The 
preferred  area  environmental 
assessment  is  prepared  without 
consideration  of  whether  sites  meeting 
the  specifications  for  the  proposed 
facility  action  are  available.  At  this 
point  in  the  facility  planning  process, 
alternative  sites  have  not  yet  been 
identified.  The  specifications  for  facility 
actions,  which  include  acreage  needed, 
transportation  network  available,  etc.. 
typically  limit  the  number  of  specific 
sites  which  can  be  considered  as  viable 
alternatives.  In  practice,  therefore,  the 
preferred  area  environmental 
assessment  provides  information  for 
zones  in  which  potential  sites  may  or 
may  not  exist. 

In  addition,  the  information  contained 
in  the  preferred  area  environmental 
assessment  is  necessarily  general  due  to 
the  size  of  the  preferred  area.  As  a 
result,  the  information  is  of  limited 
benefit  in  determining  specific 
environmental  impacts  for  any 
particular  viable  alternative  sites. 

The  elimination  of  the  preferred  area 
environmental  assessment  will  not 
affect  early  community  contact  for 
facility  actions.  Standard  operating 
procedure  of  the  Postal  Service  will 
continue  to  require  contact  with  the 
community  as  soon  as  it  is  determined 
that  a  facility  action  is  being  considered. 

The  proposed  amendments  would 
only  require  an  environmental 
assessment  report  for  contending  project 
sites.  At  this  stage,  the  information 
provided  in  the  environmental 
assessment  could  be  meaningfully 
evaluated  to  determine  the 
environmental  impacts,  if  any,  of  the 
proposed  action  on  the  local  environs. 
The  environmental  assessment,  together 
with  other  planning  information,  would 
be  used  in  the  selection  of  the  final  site. 

In  view  of  the  above  considerations, 
the  Postal  Service  proposes  to  amend  39 
CFR  Part  775  and  39  CFR  Part  776  as 
follows: 

List  of  Subjects  in  39  CFR  Parts  775  and 

778 

Environmental  impact  statements. 
Floodplains. 
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PART  775— ENVIRONMENTAL 
PROCEDURES 

t.  The  authority  citatiun  fur  Part  775  is 
revised  to  read  as  net  forth  below  and 
the  authority  citation  following  S  775.4  is 
removed. 

Authority:  39  U.S.C.  -Wl;  42  U.S.C.  4331  et 
...  si  .  40  ere  1500.4(p) 

2.  Section  775.6  is  amended  by 
revising  paragraph  (b|(l)  to  read  us 
follows: 

§  775.6    Environmental  •vakiatton 

procedures. 

a  •  •  •  • 

(b|  •  •  • 

|1)The  environmental  assessment  of 
any  action  which  involves  the  choice  of 
contending  sites  for  a  facility  must  be 
started  early  in  the  planning  of  the 
action.  An  environmental  assessment 
report,  however,  is  not  required  until  the 
contending  project  sites  have  been 
determined.  The  information  contained 
in  the  environmental  assessment  report 
must  be  used,  together  with  other  site 
planning  inform.ition.  in  the  selection  of 
the  final  site. 

PART  776— FLOOOPLAIN 
MANAGEMENT  AND  PROTECTION  OF 
WETLANDS  PROCEDURES 

J.  The  authority  citation  f»>r  Part  776 
continues  to  read  as  follows: 

Authority:  M  L  S.C.  401 

4.  Section  776.5  is  amended  by 
revising  paragraph  |a)  to  read  as 
fniiows: 

§  776.5    New  constructton. 

Id)  lii'striction  on  Cunsicleration  of 
Fioodphin/W'e'land.  During  the 
evaluation  of  conter.ding  sites  for  a 
proposed  project,  floodplain  and 
wetliinds  areas  may  be  considered  only 
when  there  is  no  practicable  alternative 
site. 

W.  Allen  Sdoden, 

AifMKiate  General  Counsel.  Office  ofCcnenif 
Im i»  ancf  Adrr.iristratipn. 
ire  Doc.  85-15597  Filed  b-Z7-f&.  ft4.';  dm) 

BILUMG  CODE  TMS-OI-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

Groundf  ish  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (XMFS).  NOAA.  Commerce. 
action:  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan  and  request  for  comments. 

summary:  NOAA  issues  this  notice  that 
the  North  Pacific  Fishery  Management 
Council  has  submitted  Amendment  14  to 
the  fishery  management  plan  for 
groundfish  of  the  Gulf  of  Alaska  for 
review  by  the  Secretary  of  Commerce 
(Secretary)  and  is  requesting  comments 
from  the  public.  Copies  of  the 
amendment  may  be  obtained  from  the 
address  below. 
date:  Comments  on  the  plan 
amendment  should  be  submitted  on  or 
before  September  6, 1985. 
ADDRESSES:  All  comments  should  be 
sent  to  Robert  McVey,  Director.  Alaska 
Region.  NMFS,  P.O.  Box  166a  |uneau, 
AK  99802.  Copies  of  the  amendment,  the 
environmental  assessment  (EA).  and  the 
regulatory  impact  review  and  initial 
regulatory  flexibility  analysis  (RIR/ 
IRFA)  are  available  upon  request  from 
the  North  Pacific  Fishery  Management 
Council.  P.O.  Box  103136.  Anchorage, 
AK  99510. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ro.nald  J.  Berg  (Fisherj-  Biologist. 
NMFS).  907-586-7230. 
SUPPLEMENTARY  INFORMATION:  The 
,Mrtgnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et  seq.\ 
requires  that  each  regional  fishery 
management  council  submit  any  fishery 


management  plan  or  plan  amendment  it 
prepares  to  the  Secretary  for  review  and 
approval  or  disapproval.  This  act  also 
requires  that  the  Secretary,  upon 
receiving  the  plan  or  amendment,  must 
immediately  publish  a  notice  that  the 
plan  or  amendment  is  available  for 
public  review  and  comment.  The 
Secretary  will  consider  the  public 
comments  in  determining  whether  to 
approve  the  plan  or  amendment. 

Amendment  14  proposes  the  following 
measures:  (1)  Establish  a  gear  and/or 
area  restriction  in  the  sablefish  fishery; 

(2)  establish  rockfish  areas  and  quotas: 

(3)  implement  new  optimum  yields  for 
pollock.  Pacific  ocean  perch,  other 
rockfish,  Atka  mackerel  and  other 
species;  (4)  implement  reporting 
requirments  for  catchers  and  processors 
of  groundfish;  (5)  establish  measures  to 
control  the  Pacific  halibut  bycatch;  (6) 
implement  the  NMFS  habitat  policy;  and 
(7)  revise  sablefish  fishing  seasons.  An 
EA  (required  under  the  National 
Environmental  Policy  Act)  and  an  RIR/ 
IRFA  (required  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act) 
are  incorporated  in  the  amendment. 

Regulations  proposed  by  the  North 
Pacific  Fishery  Management  Council 
and  based  on  this  amendment  are 
scheduled  to  be  published  within  30 
days. 

(IBirSC.  \90\et8eq.) 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Ddlcd:  |une  23. 1985. 
Carmen  |.  Blondin, 

DepL  ty  Assistant  Administration  for  Fisheries 
Resources  Manatfement.  National  Marine 
Fi'iht'nes  Service. 
[re  Doc.  8S-156no  Filed  6-27-85:  8:45  am| 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ojles  or 
proposed  rules  that  are  applicable  to  the 
public.    Notices   of   heanngs  and 
investigations,   committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,   filing   of  petitions  and 
applications  and  agerK:y  statements  of 
organization  and  functions  are  examples 
of  documents  appearing   in   this  section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  Grants  and  Program 
Systems,  Small  Business  Innovation 
Research;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463. 
the  U.S.  Department  of  Agriculture 
announces  the  following  meetings: 

Name:  Subcommittee  for  Phase  I  Small 
Business  Innovation  Research,  Technical 
Advisory  Committees  for  Science  and 
Education  Research  Grants  Program  in  the 
following  topic  areas: 

(a)  Forest  and  Related  Resources. 

(b)  Plant  Production  and  Protection. 

(c)  Animal  Production  and  Protection. 

(d)  Air,  Water,  and  Soils. 

(e)  Food  Science  and  Nutrition. 

(f)  Rural  and  Community  Development. 
Date:  July  15-16, 1985 

Time:  8:30  a.m.  to  6:00  p.m. 

Place:  U.S.  Department  of  Agriculture,  Room 
112  J.S.  Morrill  Building,  Washington,  D.C. 

Purpose  of  Subcommittee:  To  provide  advice 
and  recommendation  concerning  support 
for  research  in  the  SBIR  program. 

Agenda:  To  review  and  evaluate  research 
proposals  and  projects  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  552b(c), 
the  Government  in  the  Sunshine  Act. 

Authority  To  Close  Meeting:  This 
determination  was  made  by  the  Secretary 
of  Agriculture  pursuant  to  provisions  of 
section  10(d)  of  Pub.  L.  92-463. 

Contact  Person:  Wayne  K.  Murphey. 
Executive  Secretary.  Small  Business 
Innovation  Research,  Office  of  Grants  and 
Program  Systems.  USDA.  Room  112  J.S. 
Morrill  Building.  Washington.  D.C.  !20251. 
Done  at  Washington.  D.C.  this  13th  day  of 

June  1985. 

Wayne  K.  Murphey, 

Executive  Secretary. 

|FR  Doc.  85-15616  Filed  6-27-85;  8:45  am) 

BILLING  CODE  3410-«rr-M 


Commodity  Credit  Corporation 

Wool  and  Mohair  Payment  Programs; 
Determination  Regarding  Support 
Prices  for  Pulled  Wool  and  Mohair  for 
the  1985  Marketing  Year 

agency:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice  of  determination. 

summary:  This  notice  affirms  certain 
determinations  which  were  announced 
by  the  Secretary  of  Agriculture  on 
January  4, 1985,  concerning  the  support 
prices  for  pulled  wool  and  mohair  for 
the  1985  marketing  year.  These 
determinations  are  made  in  accordance 
with  the  National  Wool  Act  of  1954,  as 
amended. 

EFFECTIVE  DATE:  January  4, 1985. 
ADDRESS:  Dr.  Howard  C.  Williams, 
Director,  Commodity  Analysis  Division, 
U.S.  Department  of  Agriculture,  P.O.  Box 
2415.  Room  3741— South  Building, 
Washington,  D.C.  20013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Skelly,  Agricultural  Economist, 
Commodity  Analysis  Division.  USDA- 
ASCS.  P.O.  Box  2415,  Washington,  D.C. 
20013. 

SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  classified  as  "not  major".  This 
notice  has  been  classified  as  "not 
major"  since  it  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2]  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  notice. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  notice 
of  determination  applies  are:  Title — 


National  Wool  Act  Payments,  Number — 
10.059.  as  found  in  the  Catalog  of 
Federal  Domestic  Assistance. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  signiHcant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

The  National  Wool  Act  of  1954,  as 
amended  ("Wool  Act"),  provides  that 
the  Secretary  of  Agriculture  shall 
support  the  prices  of  wool  and  mohair  to 
producers  by  means  of  loans,  purchases, 
payments  or  other  operations. 

Section  703(b)  of  the  Wool  Act 
provides  that  the  level  of  support  for 
shorn  wool  for  each  of  the  marketing 
years  1982  through  1985  shall  be  77.5 
percent  of  an  amount  which  is 
determined  by  multiplying  62  cents  (the 
support  price  in  1965)  by  the  ratio  of:  (1) 
The  average  parity  index  (i.e.,  the  index 
of  prices  paid  by  farmers,  including 
commodities  and  services,  interest, 
taxes,  and  farm  wage  rates)  for  the  three 
calendar  years  immediately  preceding 
the  calendar  year  in  which  such  support 
price  is  being  determined  and 
announced  to;  and  (2)  the  average  parity 
index  for  the  three  calendar  years  1958, 
1959.  and  1960  and  rounding  the 
resulting  amount  to  the  nearest  full  cent. 

Section  703(c)  of  the  Wool  Act 
provides  that  the  support  prices  for 
pulled  wool  and  for  mohair  shall  be 
established  at  such  levels,  in 
relationship  to  the  support  price  for 
shorn  wool,  as  the  Secretary  of 
Agriculture  determines  will  maintain 
normal  marketing  practices  for  pulled 
wool  and  as  the  Secretary  determines  is 
necessary  to  maintain  approximately 
the  same  percentage  of  parity  for  mohair 
as  for  shorn  wool.  Section  703(c)  further 
provides  that  the  support  price  for 
mohair  must  be  within  a  range  of  15 
percent  above  or  below  the  compar<ible 
percentage  of  parity  at  which  shorn 
wool  is  supported. 

On  October  12, 1984,  a  notice  of 
proposed  determination  was  published 
at  49  FR  40066  requesting  comments 
concerning  the  method  of  calculating 
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price  support  payments  for  pulled  wool 
and  the  level  of  price  support  for 
mohair.  A  total  of  4  comments  (3  with 
respect  to  mohair  and  1  with  respect  to 
both  wool  and  mohair)  were  received. 
Of  the  3  comments  received  with  regard 
to  mohair,  all  recommended  that  mohair 
be  supported  at  a  percentage  of  parity 
equal  to  the  percentage  at  which  shorn 
wool  is  supported.  These  comments  on 
the  proposed  determinations  were  not 
adopted.  It  has  been  determined  that 
mohair  should  be  supported  at  a  level  of 
85  percent  of  the  percent  of  parity  at 
which  shorn  wool  is  supported  since  no 
additional  incentives  for  the  production 
of  mohair  are  necessary  as  the  result  of 
recent  shifts  in  the  industry  from  raising 
sheep  to  goats.  The  fourth  respondent 
requested  that  wool  and  mohair 
incentive  payments  be  continued. 

After  taking  the  foregoing  comments 
into  consideration,  the  Secretary  of 
Agriculture  announced  m  a  press 
release  issued  January  4. 1985.  that  the 
1985  support  prices  would  be  $1.73  per 
pound  for  wool  and  $4.65  per  pound  for 
mohair,  the  purpose  of  this  notice  is  to 
afFirm  those  determinations  and  to  set 
forth  the  method  for  calculating  the 
support  prices  for  shorn  wool,  pulled 
wool,  and  mohair  for  the  1985  marketing 
year. 

Determinations 

a.  Support  Price — Shorn  Wool.  In 
accordance  with  section  703(b]  of  the 
National  Wool  Act.  as  amended  ("Wool 
Act"),  the  level  of  support  for  shorn 
wool  for  the  1985  marketing  year  (i.e.. 
$1.73)  is  determined  as  follows.  The 
average  parity  index  for  shorn  wool 
during  the  3-year  period  1981-1983  is 
1.072.  The  average  parity  index  for  shorn 
wool  during  the  3-year  base  period  of 
1958-1960  is  297.3.  The  ratio  of  these 
indices  is  3.6058.  The  result  of 
multiplying  3.6058  by  the  1965  support 
price  of  62  cents  per  pound  is  $2.2356. 
Applying  the  formula  prescribed  in 
section  703(b)  of  the  Wool  Act,  77.5 
percent  of  $2.2356  is  $1.73  when  rounded 
to  the  nearest  full  cent. 

b.  Support  Price — Pulled  Wool.  The 
support  price  for  pulled  wool  for  the 
1985  marketing  year  cannot  be 
determined  until  the  1985  average 
market  price  for  shorn  wool  is 
calculated,  which  should  occur  by  April 
1986.  The  method  for  calculating  the 
support  price  for  pulled  wool  shall  be  as 
follows.  Once  the  average  market  price 
for  shorn  wool  is  known,  the  support 
price  for  pulled  wool  will  be  determined 
by  subtracting  the  1985  average  market 
price  for  shorn  wool  from  the  1985 
support  price  of  shorn  wool  and 
multiplying  that  flgure  by  5  pounds  (the 
amount  of  wool  pulled  from  the  pelt  of 


an  average  100-unshom  lamb).  The 
result  is  then  multiplied  by  80  percent 
which  represents  a  quality  differential 
which  is  determined  because  pulled 
wool  which  is  derived  from  unshorn 
lamb  pelts  contains  a  shorter  staple  and 
is  a  lower  quality  of  wool  than  shorn 
from  other  sheep. 

c.  Support  Price — Mohair.  The 
October  1984  parity  prices  for  shorn 
wool  and  mohair  are  $2.25  per  pound 
and  $7.11  per  pound,  respectively.  The 
support  price  for  shorn  wool  for  the  1985 
marketing  year  as  calculated  in 
accordance  with  the  formula  set  forth  in 
section  703(b)  of  the  Wool  Act  is  $1.73 
per  pound  or  7G.9  percent  of  the  October 

1984  parity  price  for  shorn  wool.  The 
level  of  price  support  for  mohair  for  the 

1985  marketing  year  is  equal  to  85 
percent  of  76.9  percent  (the  percentage 
of  the  parity  price  at  which  shorn  wool 
is  supported),  which  is  equal  to  65.4 
percent  of  the  mohair  parity  price. 
Accordingly.  65.4  percent  of  the  October 
1984  parity  price  for  mohair  of  $7.11  per 
pound  results  in  a  support  price  for 
mohair  for  the  1985  marketing  year  of 
$4.65  per  pound. 

Authority:  Sees.  4  and  5.  62  Stal.  107a  as 
amendtd  (15  U  S  C.  714b  and  c):  Sees.  702- 
708.  68  Stat  910-912.  as  amended  (7  U.S.C 
1781-1787). 

Signed  at  Washington.  DC.  on  June  24. 
1985. 

Everett  Rank. 

Executive  Vice  President.  Commodity  Credit 
Corporation. 

(FR  Doc  85-15611  Filed  6-27-85:  8:45  am) 
BILUMG  CODE  M1(M>S-M 


COMMISSION  ON  CIVIL  RIGHTS 

California  Advisory  Cominittee; 
Agenda  and  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  California 
Advisory  Committee  to  the  Commission 
will  convene  at  7:30  p.m.  and  will 
adjourn  at  9:00  p.m.  on  July  19. 1985  and 
convene  at  9:00  a.m.  and  adjourn  at 
12:00  noon  on  July  20. 1985,  at  the 
Westin  Miyako  Hotel.  1625  Post  Street. 
San  Francisco,  California.  The  purpose 
of  the  meeting  is  to  provide  an 
orientation  for  new  members  and 
discuss  committee  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Maxwell 
Greenberg  or  Philip  Montez.  Director  of 
the  Western  Regional  Office  at  (213) 
688-3437. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C..  )une  25. 1985. 
Bert  Stiver. 

Assistant  Staff  Director  for  Regional 
Programs. 
(FR  Doc.  85-15524  Filed  6-27-85:  8:45  am) 

■NXINO  COOC  USS-OI-M 


Colorado  Advisory  Committee; 
Agenda  and  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Colorado  Advisory 
Committee  to  the  Commission  will 
convene  at  1:00  p.m.  and  will  adjourn  at 
4:30  p.m..  on  July  15. 1985.  at  the 
Executive  Tower  Building.  2nd  Floor, 
Gold  Room,  1405  Curtis  Street,  Denver. 
Colorado.  The  purpose  of  the  meeting  is 
to  hold  an  orientation  session  for  new 
members,  present  report  on  State 
Advisory  Chairs'  Conference  and 
discuss  potential  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Maxine  Kurtz  or 
William  Muldrow.  Acting  Director  of  the 
Rocky  Mountain  Regional  Office,  at 
(303)  844-2211. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C.,  lune  24, 1985. 
Bert  Silver. 

Assistant  Staff  Director  for  Regional 
Programs.  / 

|FR  Doc.  85-15520  Filed  6-27-85:  8:45  am) 

BIUJNO  COOC  035-01-11 


Idaho  Advisory  Committee;  Agenda 
for  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  planning  meeting  of  the  Idaho 
Advisory  Committee  to  the  Commission 
will  convene  at  1:00  p.m.  and  adjourn  at 
5.00  p.m.  on  July  26. 1985.  at  the 
Westbank  Quality  Inn,  475  Parkway. 
Idaho  Falls.  Idaho.  The  purpose  of  the 
meeting  is  to  provide  orientation  for  new 
members  and  plan  programs  for  the 
coming  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Michael  Orme 
or  Susan  McDuffie.  Director  of  the 
Northwestern  Regional  Office  at  (206) 
442-1246. 
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The  meeting  will  be  ccnducfed 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

13,ilod  dt  Washington,  O.C.  )uni'  25.  1985. 
Bcrl  Silver, 

Assistant  Staff  Direct  ir  for  Regional 
Programs. 

|KR  Doc.  B5-l.^>52,';  Fil4d  6-27-85;  B  45  am| 
BiU-MG  CODE  U3S«1-M 

Indiana  Advisory  Committee;  Agenda 
for  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  planning  meeting  of  the  Indiana 
Advisory  Committee  to  the  Commission 
will  convene  at  6:00  p.m.  and  adjourn  at 
9:00  p.m.  on  July  la  1985.  at  the 
Valparaiso  University,  Student  Union 
Building.  Crusader  Room,  Valparaiso, 
Indiana.  The  purpose  of  the  meeting  is  to 
provide  a  briefing  on  the  National 
Chairs'  Conference  and  discuss  the 
status  of  current  project  plans. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  James 
Nuechterlein  or  Clark  G.  Roberts, 
Director  of  the  Midwestern  Regional 
Office  at  (312)  353-7371. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C..  June  24. 1985. 
B«rt  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 

ire  Doc.  85-15519  Filed  6-27-85;  8:45  am] 
BILUNG  CODE  MSS-OI-M 


Nevada  Advisory  Committee;  Agenda 
and  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Nevada  Advisory 
Committee  to  the  Commission  will 
convene  at  7:00  p.m.  and  will  adjourn  at 
10:00  p.m.  on  July  12, 1985  and  convene 
at  9:00  a.m.  and  adjourn  at  12:00  noon  on 
July  13. 1985,  at  the  Maxim  Hotel  and 
Casino,  160  East  Flamingo  Road.  Las 
Vegas.  Nevada.  The  purpose  of  the 
meeting  is  to  provide  an  orientation  for 
new  members  and  discuss  Committee 
projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Elizabeth 
Nozero  or  Philip  Montez,  Director  of  the 
Western  Regional  Office,  at  (213)  688- 
3437. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Ddted  at  Wnshington.  D.C..  June  25.  19ft5. 
Bert  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 

jFR  Ddc.  8.S-15,"i22  filnd  6-27-«5:  8:45  ami 
BILLING  CODE  633&-Ot-M 


New  York  Advisory  Committee; 
Agenda  and  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights. 
that  a  meeting  of  the  New  York 
Advisory  Committee  to  the  Commission 
will  convene  at  4:00  p.m.  and  will 
adjourn  at  6:00  p.m.  on  July  2, 1985,  at  ' 
Local  23-25— ILGWU,  275  Seventh 
Avenue,  10th  Floor,  Room  3.  New  York, 
New  York.  The  purpose  of  the  meeting  is 
to  discuss  and  select  program  activities 
for  the  coming  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Chairperson,  Arch  Puddington  or  Ruth 
Cubero,  Director  of  the  Eastern  Regional 
Office  at  (212)  264-0400. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C..  June  24, 1985. 
Bert  Silver. 

Assistant  Staff  Director  for  Regional 
Programs. 
|FR  Doc.  85-155*1  Filed  6-27-85;  8:45  am) 

BILLING  CODE  S335-01-M 


Ohio  Advisory  Committee;  Agenda  for 
Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  planning  meeting  of  the  Ohio 
Advisory  Committee  to  the  Commission 
will  convene  at  6:00  p.m.  and  adjourn  at 
9:00  p.m.  on  July  12, 1985,  at  the  Case 
Western  Reserve  University,  11075  East 
Blvd.,  Dean's  Conference  Room, 
Cleveland,  Ohio.  The  purpose  of  the 
meeting  is  to  discuss  the  status  of 
current  projects  and  plan  future  program 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Donald  G. 
Prock  or  Clark  G.  Roberts,  Director  of 
the  Midwestern  Regional  Office  at  (312) 
353-7371. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 


D.i'.i'd  at  Washington.  D.C..  June  25.  1985. 
Bert  Siixer. 

.■\ssislant  Staff  Director  for  Regiomil 
Programs. 

[FR  Doc.  85-l.")523  Filed  6-27-85;  8:45  am) 
BILLING  COOE  633&-01-M 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

{Docket  No.  31-831 

Foreign-Trade  Zone  29,  Louisville,  KY; 
Withdrawal  of  Application  for  Subzone 
at  Southeastern  Sweeteners  Plant 

The  Louisville  and  Jefferson  County 
Riverport  Authority,  grantee  of  Foreign- 
Trade  Zone  29,  has  requested 
withdrawal  of  its  application  to  the 
Foreign-Trade  Zones  Board  for  a 
subzone  at  the  sugar  processing  plant  of 
Southeastern  Sweeteners  Distributing 
Company,  Inc.,  in  Louisville.  The 
application  was  filed  on  July  28, 1983  (48 
FR  37503.  August  18, 1983).  The  request 
has  been  made  because  of  changed 
circumstances. 

The  request  is  approved  and  Foreign- 
Trade  Zones  Board  Docket  No.  31-63  is 
closed. 

Dated:  June  24. 1985. 
John  J.  Da  Ponte,  Jr.. 

Executive  Secretary. 

(FR  Doc.  85-15636  Filed  6-27-«5;  8:45  am] 

BILLING  COOE  3510-OS-M 


International  Trade  Administration 

[C-469-006] 

Certain  Steel  Products  From  Spain; 
Intention  To  Review  and  Preliminary 
Results  of  Changed  Circumstances 
Administrative  Review  and  Tentative 
Determinaiton  To  Revoke 
Countervailing  Duty  Order 

Correction 

In  FR  Doc.  85-13303,  appearing  on 
page  23488  in  the  issue  of  Tuesday,  June 
4, 1985,  the  docket  number  in  the 
heading  was  omitted  and  should  have 
appeared  as  set  forth  above. 

BILLING  CODE  150S-01-M 


[A-403-401I 

Carbon  Steel  Structural  Shapes  From 
Norway;  Postponement  of  Final 
Antidumping  Duty  Determination 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
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action:  Notice. 


SUMMARV:  This  notice  informs  the  public 
lh;it  the  Uepartment  of  Commerce  (the 
Department)  has  received  a  request  from 
the  respondent  in  this  investigation  to 
postpone  the  final  determination,  as 
provided  for  in  section  735|a|(2)(A)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act)  (19  U.S.C.  1673d(a)(2)(A)).  Based  on 
this  request,  we  are  postponing  our  final 
antidumping  duty  determination  as  to 
whether  sales  of  carbon  steel  structural 
shapes  from  Norway  have  occurred  at 
less  than  fair  value  until  not  later  than 
September  11. 1985. 

EFFECTIVE  DATE:  June  28.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terri  A.  Feldman.  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington.  DC.  20230.  telephone  (202) 
377-3.S34. 

SUPPl£MENTARV  INFORMATION:  On 
January  9.  1985.  we  announced  the 
initiation  of  an  antidumping  duty 
investigation  to  determine  whether 
carbon  steel  structural  shapes  from 
Norway,  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value  (50  PR  2317).  We  issued  our 
preliminary  affirmative  determination 
on  June  3. 1985  (50  FR  23326).  That 
notice  stated  that  we  would  issue  a  Hnal 
determination  by  August  12.  1985.  On 
|une  11. 1985.  counsel  for  respondent. 
Norsk  Jemverk  A.S..  requested  that  we 
extend  the  period  for  the  Hnal 
determination  until  not  later  than  the 
105th  day  after  publication  of  our 
preliminary  determination  in 
accordance  with  section  735(a)(2)(A)  of 
the  Act.  Norsk  jernverk  A.S.  accounts 
for  a  significant  proportion  of  exports  of 
the  subject  merchandise  to  the  United 
States,  and  thus  is  qualified  to  make  this 
request.  If  a  qualified  exporter  properly 
requests  an  extension  after  an 
affirmative  preliminary  determination, 
the  Department  is  required,  absent 
compelling  reasons  to  the  contrary,  to 
grant  the  request.  Accordingly,  we  grant 
the  request  and  postpone  our  final 
determination  until  not  later  than 
September  11. 1985.  The  date  of  the 
public  hearing  has  also  been  changed  to 
July  25. 1985.  at  10:00  AM  in  room  1412 
of  the  Department  of  Commerce.  14th 
and  Constitution  Avenue.  NW.. 
Washington.  D.C.  20230.  Prehearing 
briefs  in  at  least  10  copies  must  now  be 
submitted  to  the  Deputy  Assistant 
Secretary  by  July  18. 1985. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act. 


Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  carbon  steel  structural 
shapes,  which  cover  hot-rolled,  forged, 
extruded,  or  drawn,  or  cold-formed  or 
cold-finished  carbon  steel  angles, 
shapes,  or  sections,  not  drilled,  not 
punched,  and  not  otherwise  advanced, 
and  not  conforming  completely  to  the 
specifications  given  in  the  headnotes  to 
Schedules  6.  Part  2.  Subpart  B  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  ( 'TSUSA").  for  blooms 
billets,  slabs,  sheet  bars.  bars,  wire  rods, 
plates,  sheets,  strip,  wire,  rails,  joint 
bars,  tie  plates,  or  any  other  tubular 
products  set  forth  in  the  TSUSA.  having 
a  maximum  cross-sectional  dimension  of 
3  inches  or  more,  as  currently  provided 
for  in  items  609.8005,  609.8035,  609.8041, 
or  609.8045  of  the  TSUSA.  Such  products 
are  generally  referred  to  as  structural 
shapes. 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
June  20. 1985. 
(FR  Doc.  85-15635  Filed  6-27-85;  8:45  am] 

BILLING  COOC  3S10-DS-M 


(C-3S1-011I 

Carbon  Steel  Wire  Rod  From  Brazil; 
Intention  To  Review  and  Preliminary 
Results  of  Changed  Circumstances 
Administrative  Review  and  Tentative 
Determination  To  Terminate 
Suspended  Countervailing  Duty 
Investigation 

agency:  International  Trade 
Administration.  Import  Administration, 
Commerce. 

action:  Notice  of  Intention  To  Review 
and  Preliminary  Results  of  Changed 
Circumstances  Administrative  Review 
and  Tentative  Determination  To 
Terminate  Suspended  Countervailing 
Duty  Investigation. 


SUMMARY:  The  Department  of 
Commerce  has  received  information 
which  shows  changed  circumstances 
sufficient  to  warrant  an  administrative 
review,  under  section  751(b)(1)  of  the 
Tariff  Act,  of  the  countervailing  duty 
case  on  carbon  steel  wire  rod  from 
Brazil.  The  review  covers  the  period 
from  September  27,  1982.  The  petitioners 
in  this  proceeding  have  notified  the 
Department  that  they  are  no  longer 
interested  in  the  counterv-ailing  duty 
case.  These  affirmative  statements  of  no 
interest  provide  a  reasonable  basis  for 
the  Department  to  terminate  the 
suspended  investigation.  Therefore,  we 
intend  to  terminate  the  suspended 


investigation.  The  termination  will  apply 
to  all  carbon  steel  wire  rod  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  September  27. 
1982.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  tentative  determination  to 
terminate. 

EFFECTIVE  DATE:  September  27,  1985. 
FOR  FURTHER  INFORMATION  CONTACT. 

Richard  C.  Hendeson  or  Al  Jemmott, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  D.C.  20230: 
telephone:  (202)  377-2788. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  27. 1982.  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (47  FR  42399)  a  notice  of 
suspension  of  countervailing  duty 
investigation  on  carbon  steel  wire  rod 
from  Brazil. 

In  a  letter  dated  May  9. 1985  [see 
Appendix  A).  Atlantic  Steel  Company. 
Continental  Steel  Corporation. 
Georgetown  Steel  Corporation,  North 
Star  Steel  Texas,  Inc.,  and  Raritan  River 
Steel  Company,  the  petitioners  in  this 
proceeding,  informed  the  Department 
that  they  were  no  longer  interested  in 
the  case  and  stated  their  support  of 
termination  of  the  suspended 
investigation.  Under  section  751  of  the 
Tariff  Act  of  1930  ("the  Tariff  Act"),  the 
Department  may  terminate  a  suspended 
countervailing  duty  investigation  that  is 
no  longer  of  interest  to  domestic 
interested  parties. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  Brazilian  carbon  steel  wire 
rod.  The  term  "carbon  steel  wire  rod" 
covers  a  coiled  semi-finished,  hot-rolled 
carbon  steel  product  of  approximately 
round  sided  cross  section,  not  under  0.02 
inch  nor  over  0.74  inch  in  diameter,  not 
tempered,  not  treated  and  not  partly 
manufactured,  and  valued  over  4  cents 
per  pound:  as  currently  provided  for  in 
item  607.1700  of  the  Tariff  Schedules  of 
the  United  States  Annotated.  The 
review  covers  the  period  from 
September  27. 1982. 

Preliminary  Results  of  the  Review  and 
Tentative  Determination 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
domestic  interested  parties'  affirmative 
statements  of  no  interest  in  continuation 
of  the  countervailing  duty  case  on 
carbon  steel  wire  rod  from  Brazil 
provide  a  reasonable  basis  for 
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lermindtion  of  the  suspended 
investigation. 

Therefore,  we  tentatively  determine  to 
terminate  the  suspended  investigation 
on  this  product  effective  September  27. 
1982.  The  current  requirements  of  the 
agreement  suspending  the  investigation 
will  continue  until  publication  of  the 
final  results  of  this  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  tentative  determination  to  terminate 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  five 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  45 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  The 
Department  will  publish  the  final  results 
of  the  review  and  its  decision  on 
termination,  including  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing. 

This  intention  to  review, 
administrative  review,  tentative 
determination  to  terminate,  and  notice 
are  in  accordance  wiih  sections  751  (b) 
and  (c)  of  the  Tariff  Act  (19  U.S.C.  1675 
(b).  (c))  and  SS  355.41  and  355.42  of  the 
Commerce  Regulations  (19  CFR  355.41. 
355.42). 

Dated:  June  22. 1983. 
Alan  F.  Holmer, 

Duputy  Assistant  Secretary.  Iwptni 
Adtninistration. 

Appendix  A 

May  9. 19tt5. 

Mr.  Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Iwpurt 

Administration.  U.S.  Department  of 

Commerce.  Room  38.10.  Washington,  DC 

20230. 
Rp:  Outstanding  Countervailing  Duty  and 

Antidumping  Orders  Concerning  Wire 

Rod  from  Brazil 
Dear  Mr.  llolmer:  Paragraph  2|a)(l)  of  the 
Arrangement  Concerning  Trade  in  Certain 
Steel  Products  Between  Brazil  and  the  United 
Stales  (the  "Arrangement")  which  was 
confirmed  as  of  February  26. 1985,  n^quires 
the  withdrawal  of  the  countervailing  duty 
and  antidumping  petitions  described  in 
paragraph  1  of  Appendix  A  to  the 
Arrangement  including  the  counter\  ailing 
duty  petition  filed  on  Febru.iry  8. 1982.  by 
Atlantic  Steel  Company.  Continental  Steel 
Corporation.  Georgetown  Steel  Corporation. 
North  Star  Steel  Texas.  Inc..  and  Raritan 
River  Steel  Company  (or  their  predecessors) 
concerning  carbon  steel  wire  rod.  P.iragraph 
2(a)|2)  requires  the  tJnited  States  to  initiate 
the  legal  process  to  terminate  those 
antidumping  and  countervailing  duty  orders 
described  in  paragraph  2  of  Appendix  A  to 
the  Arrangement  including  that  resulting  from 
the  antid'.imping  petition  filed  on  Sor-tember 
30. 1982.  by  Atlantic  Steel  Company 
Continental  Steel  Corporation.  Georgetown 
Steel  Corporation.  North  Star  Steel  Texas, 


Inc..  and  R.iritan  River  Steel  Company 
conteming  carbon  steel  wire  rod. 

On  behalf  of  the  companies  that  filed  those 
petitions  (hereinafter  the  "Petitioners"),  you 
are  hereby  notified  that,  based  on  the 
Arrangement  undertaking  of  Brazil  to  limit  its 
Hnnual  exports  of  wire  rod  to  the  I  Inited 
States  to  1  05  percent  of  US  apparent 
domestic  consumption  for  the  duration  of  the 
Arrangement,  and  in  reliance  on  the  other 
understandings  expressed  herein,  the 
Petitioners  (i)  withdraw  the  countervailing 
duty  petition  described  in  paragraph  1  of 
Anpendix  A  and  (ii)  will  not  object  to  the 
in  tialion  of  legal  process  to  terminate  the 
aiitidumping  order  resulting  from  the  petition 
described  in  paragraph  2  of  Appendix  A.  The 
withdrawal  and  expression  of  no  objection  to 
the  initiation  of  legal  process  are  subject  to 
assurance  that  the  Brazilian  Arrangement  is 
in  full  force  and  effect  and  subject  to  no 
contingency  (whether  expressed  in  the 
Arrangement  or  any  modifications  thereof  by 
side  letter  or  otherwise]  that  would  revise, 
delay  or  impair  the  implementation  of  the 
specific  restraints  concerning  wire  rod. 
Petitioners  also  understand  that  the  United 
Stales  does  not  plan  to  agree  to  any 
modifications  of  the  Arrangement  that  would 
affect  the  Brazilian  obligations  concerning 
wire  rod  during  the  Arrangement  term. 

Petitioners  do  not  intend  to  file  petitions 
las  specified  in  paragraph  2|a](3)  of  the 
Arrangement)  seeking  import  relief  with 
respect  to  wire  rod  from  Brazil  during  the 
period  of  the  Brazilian  Arrangement  provided 
that  Arrangement  proves  to  be  an  effective 
alternative  to  the  results  of  unfair  trade  cases 
as  defined  by  the  remedial  provisions 
(offsetting  unfair  trade  practices)  of  the 
petition  and  order  that  will  be  terminated.  To 
that  end,  Petitioners  expressly  do  not  waive 
any  statutory  rights  to  file  such  petitions  as 
they  may  determine  nor  do  they  waive  their 
right  to  take  such  other  steps  as  may  be 
provided  by  law. 

It  is  Petitioners'  understanding  that  the 
Arrangement  with  Brazil  is  a  "bilateral 
aiTangement"  within  the  meaning  of  Section 
804  of  the  Steel  Import  Stabilization  Act  of 
1984  and  that  the  President  is  authorized  to 
enforce  the  Arrangement  pursuant  to  Section 
805(a)  of  said  Act.  Pursuant  to  those 
provisions  and  the  requirements  and  terms  of 
'.he  Arrangement,  Petitioners  further 
understand  that  the  United  States  will 
prohibit  entry  into  this  country  of  wire  rod 
from  Brazil  that  (i)  is  not  accompanied  by  an 
export  certificate  and  (ii)  is  not  issued 
consistent  with  the  quantitative  limitations 
specifically  applicable  to  Brazil  as  defined  by 
the  Arrangement. 

We  request  that  this  letter  be  published 
together  with  the  Federal  Register  notices  of 
(i)  the  withdrawal  of  the  petition  referenced 
in  paragraph  2(a)(1)  and  (ii)  the  initiation  of 
the  process  required  by  paragraph  2(a)i2)  of 
the  Arrangement.  Petitioners  will  assume  that 
the  understandings  contained  herein  are 
valid  and.  unless  informed  otherwise,  will 
undertake  to  furnish  the  Department  with 
such  documentation  as  necessary  to 
Implement  their  expression  of  no  objection  to 
the  initiation  of  the  legal  process  and  its 
ronclusion. 

Respectfully  submitted. 


Charliis  Owen  Verrill.  jr..  Esq.. 

Robert  F..  Nielsen.  Elsq.. 

Wiley  a  Ruin.  1776  K  Street.  NW.. 

Washington.  DC  20006.  (2021 429-70UO. 

Counsel  for  Petitioners:  Continental  Steel 
Corp..  Georgetown  Steel  Corp..  North 
Star  Steel  Texas,  Inc..  Raritan  River  Steel 
Co. 
David  E.  Birenbaum.  Esq.. 
Alan  G.  Kashdan.  Esq., 
Fried.  Frank.  Harries.  Shriver  &  Jacobson  (.^ 

Partnership  Including  Professional 

Corporations}.  600  New  Hampshire  A  ve.. 

NW..  Washington.  DC.  20037.  (2021.342- 

3500. 

Counsel  for  Petitioner  Atlantic  Steel  Co 
|FR  Doc.  85-15627  Filed  6-27-85;  8:45  am) 

BILLING  CODE  3510-DR-U 


National  Oceanic  and  Atmospheric 

Administration 

National  Advisory  Committee  on 
Oceans  and  Atmosphere;  Meeting 

June  25, 1985. 

I>ursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  1  (1982),  as  amended,  notice 
is  hereby  give  that  the  National 
Advisory  Committee  on  Oceans  and 
Atmosphere  (NACOA)  will  hold  a 
meeting  on  Monday  and  Tuesday.  July 
15-18, 1985.  The  meeting  will  be  held  in 
Page  Building  #1.  Rooms  416  and  B-100. 
2001  Wisconsin  Avenue,  NW., 
Washington,  DC.  The  meeting  will 
commence  at  9:00  a.m.  and  end  at  4:30 
p.m.  on  July  15  and  will  commence  at 
8:30  a.m.  and  end  at  3:00  p.m.  on  July  16. 

The  Committee,  consisting  of  18  non- 
Federal  members  appointed  by  the 
President  from  academia,  business  and 
industry,  public  interest  organizations, 
and  State  and  local  governments  was 
established  by  Congress  by  Pub.  L.  95- 
63  on  July  5, 1977.  Its  duties  are  to  (1) 
undertake  a  continuing  review,  on  a 
selective  basis,  of  national  ocean  policy, 
coastal  zone  management,  and  the 
status  of  the  marine  and  atmospheric 
science  and  service  programs  of  the 
United  States:  (2)  advise  the  Secretary 
of  Commerce  with  respect  to  the 
carrying  out  of  the  programs 
administered  by  the  National  Oceanic 
and  Atmospheric  Administration:  and 
(3)  submit  an  annual  report  to  the 
President  and  to  the  Congress  setting 
forth  an  assessment,  on  a  selective 
basis,  of  the  status  of  the  Nation's 
marine  and  atmospheric  activities,  and 
submit  such  other  reports  as  may  from 
time  to  time  be  requested  by  the 
President  or  Congress. 

The  tentative  agenda  is  as  follows; 
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Monday.  |uly  15. 198S 

jnoi  Wisconsin  Avenue.  NW..  Pajjc  Building 
-1.  Rooms  416  and  B-100.  Washington. 
DC  20235 

*•  00  a.m.-12:30  p.m.— Plenary 
Room  416 

WJO  ■.m.-ftl5  a.m. 

•  Introductory  Remarks 
9:15a.m.-10:30a.m 

•  Guest  Speaker 

|ohn  D  Negroponte.  Assistant  Secretary 
Designate.  Oceans  and  International 
Environmental  and  Scientific  Affair*. 
Department  of  State 
10:30  a.m.-12; 30  p.m. 

•  Shipbuilding  Report 

Presentation  of  Report  by  Panel  Chairman 
for  Approval 
12:30  p.m.-l:30  p.m.— Lunch 
1:30  p  m.-4;30  p.m.— Panel  meetings 
l:30p.m.-4:00p.ni. 

•  Atmospheric  Affairs 

Chairman:  S.  Fred  Singer.  Room  B-100 
Topic:  Acid  Rain.  Work  Session 
Speakers:  None 
1 :30p.m.-4:30p.ra. 

•  Coastal  Zone/Consislency 
Co-Chairman:  Judith  Kildow.  Room  416 
Topic:  Work  Session 

Speakers: 

Peter  Tweedt.  Director.  Office  of  Ocean 

and  Coastal  Resource  Management. 

National  Ocean  Survey 
William  Beltenberg.  Director.  Minerals 

Management  Service.  Department  of  the 

Interior 
Representative  of  Congressional  Staff 
4:30  p.m. — Recess 

TuMday.  |uly  IS.  19S5 

JUm  Wisconsin  Avenue.  NW..  Page  Building 
SI.  Rooms  416  and  B-lOa  Washingtoa 
DC 

6:30  a.m.-10:30  a.m. — Panel  meeting 

•  Exclusive  Economic  Zone 
Chairman:  Lee  C.  Gerhard.  Room  416 
Topic:  Elements  of  a  National  Plan 
Speakers: 

Clif  Curtis,  Executive  Vice  President.  The 

Oceanic  Society 
Charles  N.  Ehler.  Chief,  Ocean 

Assessments  Division.  Office  of 

Oceanography  and  Marine.  Assessment. 

National  Ocean  Survey 
10:30  a.m.-12«)  Noon — Plenary 

•  Discussion  of  Proposed  Scope  of  New 
Topics 

•  Exclusive  Economic  Zone  Law  Review 

•  Ocean  Incineration 

•  NOAA  Roles  and  Missions 
12:00  Noon-lflO  p.m — Lunch 
\iM)  p.m.-3:00  p.m. — Plenary 

•  Panel  Reports 

•  OLd  Business 

•  New  Business 
3:00  p  m — Adjourn 

The  public  is  welcome  at  the  sessions 
and  will  be  admitted  to  the  extent  that 
seating  is  available.  Persons  wishing  to 
make  formal  statements  should  notify 
the  Chairman  in  advance  of  the  meeting. 
The  Chairman  retains  the  prerogative  to 
place  limits  on  the  duration  of  oral 
statements  and  discussions.  Written 


statements  may  be  submitted  before  or 
after  each  session. 

Additional  information  concerning 
these  meetings  may  be  obtained  through 
the  Committee's  Acting  Executive 
Director.  Amor  L  Lane,  whose  mailing 
address  is:  National  Advisory 
Committee  on  Oceans  and  Atmosphere. 
3300  Whitehaven  Street.  NW.,  Building 
«ti.  Suite  438.  Washington.  DC  20235. 
The  telephone  number  is  202/653-7818. 

Dated:  |une  25.  1985. 
Amor  L  Lana. 

Acting  Executive  Director. 

|FR  Doc  85-15571  Filed  6-27-85;  8:45  am) 

•IU.INO  COOC  l$1ft-12-M 


Caribbean  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Caribbean  Fishery  Management 
Council's  Administrative  Subcommittee 
will  convene  a  public  meeting.  |uly  9, 
1985  from  10  a.m.  to  approximately  3 
p.m.,  to  discuss  issues  related  to  the 
Council's  budget,  as  well  as  other 
administrative  issues.  The  public 
meeting  will  convene  at  the  Council's 
office.  Suite  1108.  Banco  de  Ponce 
Building,  Hato  Rey.  Puerto  Rico.  For 
further  information  contact  the 
Caribbean  Fishery  Management 
Council,  Suite  1108.  Banco  de  Ponce 
Building.  Hato  Rey.  Puerto  Rico.  00918; 
telephone  (809)  753-4928. 

Dated:  June  25.  19B5. 
Carman ).  Bloodin. 

Deputy  Assistant  Administrator  For  Fisheriea 
Resource  Management.  National  Marine 
Fisheries  Service. 
|FR  Doc.  85-15598  Filed  8-27-85;  8:45  am] 

MLUNQ  COOC  S$10-22-M 


Patent  and  Trademark  Office 

Interim  Protection  for  Mask  Works  of 
Nationals,  Domicillaries,  and  Sovereign 
Authorities  of  Australia,  the  United 
Kingdom  of  Great  Britain  and  Northern 
Ireland,  and  The  Netheriands 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACnOM:  Issuance  of  interim  orders. 

SUMNURY:  The  Secretary  of  Commerce 
has  delegated  to  the  Assistant  Secretary 
and  Commissioner  of  Patents  and 
Trademarks,  by  Amendment  1  to 
Department  Organization  Order  10-14. 
the  authority  under  section  914  of  title  17 
of  the  United  States  Code  (the  copyright 
law)  to  make  findings  and  issue  orders 
for  the  interim  protection  of  mask 
works. 


On  March  1, 1985.  Her  Majesty's 
Government  submitted  a  diplomatic 
note  to  the  Secretary  of  Commerce 
requesting  the  issuance  of  a  Presidential 
proclamation  under  17  U.S.C.  902  on  the 
basis  that  the  United  Kingdom 
Copyright  Law  provides  protection  for 
mask  works  of  U.S.  nationals  and 
domicilianes.  On  May  23. 1985.  the 
Government  of  Australia  submitted  a 
similar  diplomatic  note,  seeking  either  a 
Presidential  proclamation  or  in  the 
alternative  an  interim  order  under  17 
use.  914.  On  |une  3. 1985.  the 
Government  of  The  Netheriands  also 
submitted  a  petition  for  an  interim  order 
under  17  U.S.C.  914  on  the  basis  that 
mask  work  protection  is  currently 
available  under  The  Netherlands 
copyright  law. 

The  complexity  of  the  issues  raised  by 
these  requests,  coupled  with  the  entirely 
new  approach  to  international 
intellectual  property  law  embodied  in 
chapter  9  of  title  17  of  the  United  States 
Code,  make  impracticable  the  issuance 
of  Presidential  proclamations  before  July 
1. 1985.  establishing  permanent  ties 
between  the  United  States  and  Australia 
and  the  United  Kingdom  with  respect  to 
mask  works.  Consequently,  In  the 
interest  of  promoting  international 
comity  in  the  protection  of  mask  works, 
the  Commissioner  has  determined  that 
the  issuance  of  an  interim  order  under 
17  U.S.C.  914  is  appropriate  since 
Australia,  the  United  Kingdom,  and  The 
Netherlands  have  legal  systems 
allowing  the  protection  of  mask  works. 
Accordingly,  interim  orders  are  being 
issued  for  the  United  Kingdom, 
Australia  and  The  Netherlands. 

EFFECTIVE  DATE:  The  effective  date  of 
these  orders  shall  be  the  date  of  receipt 
of  the  respective  requests:  March  1. 
1985.  for  the  United  Kingdom;  May  23. 
1985,  for  Australia;  and  June  3, 1985,  for 
The  Netherlands. 

Termination  date:  These  orders  shall 
terminate  on  the  date  specified  in  the 
respective  orders:  November  8. 1987.  for 
the  United  Kingdom;  June  21. 1986,  for 
Australia,  and  June  21, 1986,  for  The 
Netherlands. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Kirk,  Assistant 
Commissioner  for  External  Affairs,  by 
telephone  at  (703)  557-3085,  or  by  mail 
marked  to  his  attention  and  addressed 
to  Commissioner  of  Patents  and 
Trademarks,  Box  4.  Washington,  D.C. 
20231. 
SUPPLEMENTARY  INFORMATION:  Chapter 

9  of  title  17  of  the  United  States  Code 
establishes  an  entirely  new  torm  of 
intellectual  property  protection  for  mask 
works  that  are  fixed  in  semiconductor 
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chip  products.  Mask  works  are  defined 

in  17  U.S.C.  901(a)(2)  as: 

a  series  of  related  images,  however,  fixed  or 

encoded 

(A)  having  or  representing  the 
predetermined,  three-dimensional  pattern  of 
metallic,  insulating  or  semi-conductor 
material  present  or  removed  from  the  layers 
of  a  semiconductor  chip  product:  and 

(B)  in  which  series  the  relation  of  the 
images  to  one  another  is  that  each  image  has 
the  pattern  of  the  surface  of  one  form  of  the 
semiconductor  chip  product. 

Chapter  9  provides  for  a  10-year  term 
of  protection  for  original  mask  works, 
measured  from  the  earlier  of  their  date 
of  registration  in  the  U.S.  Copyright 
Office,  01  their  first  commercial 
exploitation  anywhere  in  the  world. 
Mask  works  must  be  registered  within  2 
years  of  their  first  commercial 
exploitation  to  maintain  this  protection. 
Section  913(d)(1)  provides  that  mask 
works  first  commercially  exploited  on  or 
after  July  1. 1983,  are  eligible  for 
protection  provided  that  they  are 
registered  in  the  U.S.  Copyright  Office 
before  July  1. 1985. 

Foreign  mask  works  are  eligible  for 
protection  under  basic  criteria  set  out  in 
17  U.S.C.  902.  First,  the  owner  of  the 
mask  works  must  be  a  national, 
domiciliary,  or  sovereign  authority  of  a 
foreign  nation  that  is  a  party  to  a  treaty 
providing  for  the  protection  of  a  mask 
work  to  which  the  United  States  is  also 
a  party,  or  a  stateless  person  wherever 
domiciled;  second,  the  mask  work  must 
be  first  commercially  exploited  in  the 
United  States;  or  that  the  mask  work 
comes  within  the  scope  of  a  Presidential 
proclamation.  Section  902(a)(2)  provides 
that  the  President  may  issue  such  a 
proclamation  upon  a  finding  that: 

a  foreign  nation  extends  to  ma.sk  works  of 
owners  who  are  nationals  or  domiciliaries  of 
the  United  States  protection  (A)  on 
substantially  the  same  basis  as  that  on  which 
the  foreign  nation  extends  protection  to  mask 
works  of  its  own  nationals  and  domiciliaries 
and  mask  works  first  commercially  exploited 
in  that  nation,  or  (B)  on  substantially  the 
same  basis  as  provided  under  this  chapter, 
the  President  may  by  proclamation  extend 
protection  under  this  chapter  to  mask  works 
(i)  of  owners  who  are.  on  the  date  on  ^^hich 
the  mask  works  are  registered  under  section 
90fl.  or  the  date  on  which  the  mask  works  are 
first  commercially  exploited  anywhere  in  the 
world,  whichever  occurs  first,  natijrals. 
domiciliaries.  or  sovereign  authorities  of  that 
nation,  or  (ii)  which  are  first  commen:ially 
exploited  in  that  nation. 

In  order  to  encourage  steps  toward  a 
regime  of  international  comity  in  mask 
works  protection.  914(a)  provides  that 
the  Secretary  of  Commerce  may  extend 
the  privilege  of  obtaining  interim 
protection  under  chapter  9  to  nationals. 


domiciliaries,  and  sovereign  authorities 
of  foreign  nations  if  the  Secretary  finds: 

(a)  that  the  foreign  nation  is  making  good 
faith  efforts  and  reasonable  progress 
toward — 

(A)  entering  into  a  treaty  described  in 
section  902(a)(1)(A):  or 

(B)  enacting  legislation  that  would  be  in 
compliance  with  subparagraph  [A]  or  (B)  of 
section  902(a)(2]:  and 

(2)  that  the  nationals  domiciliaries.  and 
sovereign  authorities  of  the  foreign  nation, 
and  pe;  sons  controlled  by  them,  are  not 
engaged  in  the  misappropriation,  or 
unauthorized  distribution  or  commercial 
exploitation  of  mask  works:  and 

(3)  that  issuing  the  order  would  promote 
the  purposes  of  this  ch.ipter  and  iniemational 
comity  with  respect  to  the  protection  of  mask 
works. 

On  June  12, 1985.  the  Commissioner  of 
Patents  and  Trademarks  published  notices 
requesting  comments  on  the  protection  of 
mask  works,  under  copyright  in  Australia.  50 
FR  24665,  and  the  United  Kingdom,  50  FH 
24666.  On  )une  13, 1985,  the  Commissioner 
also  published  a  petition  submitted  by  the 
Government  of  The  Nethei  lands,  50  FR  24795, 
and  requested  comments  on  that  petition.  The 
Semiconductor  Industry  Association  (SIA) 
submitted  comments  raising  a  number  of 
issues  concerning  the  interpretation  of 
chapter  9  of  title  17  of  the  United  States  Code 
and  concerning  the  relationship  of  the  type  of 
protection  afforded  under  a  traditional 
copyright  approach. 

As  the  SIA  pointed  out  in  its  comment 
letter 

|T)he  governments  of  Australia,  the  United 
Kingdom  of  Great  Britain  and  Northern 
Ireland  and  The  Netherlands  have  based 
their  petitions  solely  on  the  assertion  that 
their  existing  copyright  laws  adequately 
protect  mask  works  for  the  purposes  of 
obtaining  an  interim  order  under  section  914 
of  the  SPCA.  Protection  of  mask  works 
through  traditional  copyright  laws,  however, 
clearly  differs  from  the  form  of  protection 
provided  by  the  SCPA.  Even  if  the  existing 
copyright  laws  of  these  countries  did  extend 
to  the  same  mask  works  as  U  S.  protection, 
the  laws  of  these  countries  might  net 
recognize  the  legitimacy  of  reverse 
engineering  and  innocent  infringement,  key 
provisions  of  the  SCPA.  In  addition,  the 
copyright  laws  of  these  countries  do  not 
provide  for  registration  (including  deposit) 
and  notice  procedures  tailored  to  the  unique 
problems  of  protecting  mask  works.  The 
Commission  [sicj  should  allow  itself  as  well 
as  interested  parties  sufficient  opportunity  to 
analyze  whether  these  differences  in 
approach  significantly  undermine 
international  comity." 

The  SIA  urges  that  short  term  orders 
t)e  issued  for  Australia,  the  United 
Kingdom  and  The  Netherlands  and  that 
a  thorough  review  of  these  requests  be 
undertaken.  The  SIA  states  that; 

This  would  ensure  that  the  important 
purposes  envisioned  by  Congress  in 
establishing  the  interim  protection  provisions 
of  section  914 — to  promote  enactment  of  laws 


in  other  countries  providing  substantially  the 
same  protection  to  U.S.  owners  of  mask 
works  as  U.S.  law  and  to  encourage 
international  comity  with  respect  to 
protection  of  mask  works — are  attained. 

The  complexities  of  the  relationship 
between  section  914,  with  its 
Congressionally  mandated  pubUc 
hearing  process,  and  the  executive 
discretion  embodied  in  section  902 
require  careful  evaluation  in  light  of  the 
legislative  history  of  the  SCPA.  Also,  the 
provisions  of  section  902  itself  have 
been  interpreted  in  differing  ways  by  the 
parties  to  this  proceeding.  We  read 
section  902(a)(2)  to  permit  the 
application  of  two  very  different 
standards.  Subparagraph  (A)  adopts  the 
traditional  international  intellectual 
property  standard  of  national  treatment. 
That  is  to  say.  if  a  foreign  nation 
protects  works  of  U.S.  nationals  and 
domiciliaries  in  the  same  way  that  it 
protects  the  works  of  its  own  nationals 
and  domiciliaries,  then  the  standard  of 
national  treatment  is  satisfied.  There  is 
no  requirement  that  the  two  nations' 
laws  be  the  same,  or  for  that  matter, 
even  similar.  Subparagraph  (B)  on  the 
other  hand  imposes  a  standard  of 
reciprocity.  That  is  to  say,  to  meet  this 
test  a  foreign  nation  must  provide 
protection  that  is  substantially  the  same 
as  the  protection  afforded  under  U.S. 
law.  Should  these  two  subsections  be 
read  conjunctively  as  urged  by  the  SIA 
or  disjunctively?  The  legislative  history 
offers  some  assistance  in  this 
interpretation.  The  House  Report  states 
that: 

Paragraph  (2)(A)  aiiihorizes  the  President 
to  issue  proclamations  conferring  protection 
under  this  Act  upon  a  finding  that  a  foreign 
nation  extends  protection  to  mask  works  of 
U.S.  origin,  on  substantially  the  same  basis  as 
it  protects  mask  works  of  its  own  nationals 
and  domiciliaries  and  mask  works  first 
commercially  exploited  in  that  nation. 

Section  (2)1B)  provides  a  further  basis  for 
the  President  to  proclaim  eligibility  of  foreign 
mask  work  owners  for  protection  under  this 
chapter  namely,  that  reciprocal  eligibility 
may  be  established  even  where  the  foreign 
state  accords  to  its  nationals  a  higher  level  of 
protection  to  mask  works,  so  long  as  that 
accorded  U.S.  owners  is  'on  substantially  the 
same  basis  as  provided  in  this  chapter." 

In  any  event,  this  becomes  a  matter  for 
Presidential  discretion  on  a  nation-by-nation 
basis.  It  is  the  view  of  the  Committee  that 
this  discretion  should  be  carefully  exercised. 

The  Committee  is  aware  that  the  United 
States  is  taking  a  first  step  towards 
elaborating  for  mask  works  a  system  of 
protection  which  has  international 
implications: 

The  extent  to  which  other  states  find  our 
approach  sensible,  or  absorb  mask  works 
into  their  organic  copyright  laws,  must  be 
carefully  and  sympathetically  followed. 
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Further,  the  intematiunul  polilicul 
complexity  of  a  number  of  mu'tiliiterHl 
agreements  such  as  the  L'CC  Berne 
Convention.  Paris  Intellectual  Property 
Convention,  as  opposed  to  the  relatively 
simple  bilateralism  implicit  in  the 
Presidential  proclamation  process,  must  also 
be  carefully  monitored  to  ensure  eventual 
international  comity  and  hamiony  in  this 
Important  ar«a  of  trade  H  R.  Rep  98-rfll.  p 
1& 

The  House  Report,  in  discussing  the 
relationship  among  the  SCPA  and 
traditional  patent  and  copyright  l<iw. 
also  noted  that  in  inteipreting  the 
provisions  of  the  SCPA  one  "could  draw 
by  analogy  on  this  statutory  and  case 
law  framework  to  the  extent  clearly 
applicable  to  mask  works  and 
semiconductor  chip  protection,  but  |in  so 
doing  one)  should  not  be  ivstricted  by 
the  limitation  of  existing  copyright  law." 
H.R.  Rep.  98-781.  p.  10.  Under  the  1900 
Copyright  Law  17  U.S.C.  section  9(bl 
provided  three  distinct  bases  for  issuing 
a  Presidential  proclamation,  including 
either  national  treatment  or  reciprocity 
See.  Simmer  on  Copyriiihl.  chapter  17. 
However,  section  902  is  also  based  in 
part  on  the  present  17  U.S.C.  section  KM 
which  provides  for  Presidential 
proclamations  solely  on  the  basis  cif 
national  treatment.  As  well,  in 
discussing  the  geneal  intent  of  the 
international  transitional  provisions  of 
17  U.S.C.  section  914,  both  Congressman 
Kastenmeier  and  Senator  Mathias 
observed  that  interim  protection  may  be 
extended  if  the  Secretary  of  Cummerue 
finds  "that  the  foreign  nation  in  question 
IS  making  progress  (either  by  treaty 
negotiation  or  legislative  enactment) 
toward  a  regime  of  mask  work 
protection  generally  similar  to  that 
under  t.he  .Icf."  [emphasis  addedj.  130 
Cong.  Rec.  E  4434  (October  10. 1984).  130 
Cong.  Rec.  section  12m9  (Of;*aber  3. 
1964) 

For  all  of  the.se  reasons,  the 
Commissioner  believes  that  a  more 
detailed  inquiry  into  the  international 
provisions  of  the  SCP.A  is  appropriate. 
The  Commissioner  is  also  aware  that 
there  is  a  pressing  need  to  take 
expedited  action  with  respect  to 
countries  already  having  in  place  laws 
that  provide  for  mask  work  protection. 
International  comity — mutual  respect  for 
the  laws  of  other  States — will  be 
promoted  by  acknowledging  the 
statements  of  other  governments  that 
their  laws  provide  for  mask  work 
protection.  Harmonization  of  those  laws 
can  be  a  continuing  objective  of 
bilateral  discussions  which  can  take 
place  within  the  context  of  the  interim 
order  process,  and  it  will  certainly  be  an 
objective  of  international  discussions  as 
this  issue  is  addressed  within  the  World 
Intellectual  Property  Organization  at  a 
meeting  planned  for  October  1985. 


There  have  been  no  allegations  that 
nationals,  domiciliaries,  and  sovereign 
authorities  of  Australia,  the  I'niled 
Kingdom  or  The  Netherlands  have  been 
or  are  presently  engaged  in  the 
misappropriation  or  unauthorized 
distribution  of  mask  works.  All  of  these 
countries  have  semiconductor  industries 
and  they  are  markets  in  which  U.S. 
mask  works  ne»d  protection. 

Accordingly,  the  Commissioner  has 
determined  that  the  issuance  of  interim 
orders  under  section  914  for  these 
countries  will  promote  the  development 
of  an  international  system  assuring 
mask  work  protection.  The 
Commissioner  also  believes  that  further 
public  inquiry  into  this  mutter  is 
appropriate.  Consequently  public 
comments  on  this  decision  will  be 
accepted  if  submitted  in  writing  on  or 
before  5:00  P.M.  on  July  31. 1985.  The 
interim  orders  follow: 

Order  Extending  Interim  Protection 
Under  Chapter  9.  Title  17. 1'nited  States 
Code,  to  Nationals.  Domiciliaries,  and 
Sovereign  Authorities  of  .Australia 

In  accordance  with  the  authority 
vested  in  .me  by  Amendment  1  to 
Department  Organization  Order  10-14 
regarding  17  U.S.C.  914,  and  based  upon 
the  records  of  this  proceeding 
commenced  on  June  12, 1985, 1  find  that: 
Australia  is  and  has.  since  May  23,  l{i85. 
been  iiaking  good  faith  efforts  toward 
providing  effective  protection  for  maf^k 
works  in  compliance  with  17  U.S.C. 
902{a!(2):  Australian  nationals, 
domiciliaries,  and  sovereign  authorities 
of  Australia  and  persons  controlled  by 
them  are  not  engaged  in  the 
misappropriation  or  unauthorized 
distribution  or  commercial  exploitation 
of  mask  works:  and,  the  issuance  of  this 
order  will  promote  international  comity 
w  ith  respect  to  the  protection  of  mask 
works. 

Accordingly,  nationals,  domiciliaries. 
and  sovereign  authorities  of  .Australia 
are  entitled  to  protection  under  chapter 
9  of  title  17  of  the  United  States  Code 
subject  to  compliance  with  all 
formalities  specified  therein.  The 
effective  date  of  this  order  shall  be  May 
23, 1985,  and  this  order  shall  terminate 
on  June  21, 1986,  one  year  from  its  date 
of  signature. 

Order  Extending  Interim  Protection 
Under  Chapter  9.  Title  17,  United  States 
Code,  to  Nationals.  Domicilaries.  and 
Sovereign  Autlioritles  of  the  United 
Kingdom  of  Great  Britain  and  Northern 
Ireland 

In  accordance  with  the  authority 
vested  in  me  by  Amendment  1  to 
Department  Organization  Order  10-14 
regarding  17  U.S.C.  914.  and  based  upon 
the  records  of  this  proceeding 


commenced  on  June  12, 1985. 1  find  that; 
the  United  Kingdom  of  Great  Britain  and 
Northern  Ireland  is  and  has.  since 
Marj.h  1. 1985,  been  making  good  faith 
efforts  towards  providing  effective 
p.-ctection  for  mask  works  in 
compliance  with  17  U.S.C.  902(a)(2); 
nationals,  domiciliaries,  and  sovereign 
authorities  of  the  United  Kingdom  and 
persons  controlled  by  them  are  not 
engaged  in  the  misappropriation  or 
unauthorized  distribution  or  commercial 
exploitation  of  mask  works;  and,  the 
issuance  of  this  order  will  promote 
inlrmational  comity  with  respect  to  the 
protection  of  mask  works. 

Acccordingly,  nationals,  domiciliaries. 
and  sovereign  authorities  of  the  l.'nited 
Kingdom  are  entitled  to  protection  under 
chapter  9  of  title  17  of  the  United  States 
Code  subject  to  compliance  with  all 
formalities  specified  therein.  The 
effective  date  of  this  order  shall  be 
March  1,  1985.  and  this  order  shall 
terminate  on  November  8, 1987. 

Order  Extending  Interim  Protection 
Under  Chapter  9.  Title  17.  United  States 
Code,  to  Nationals.  Domiciliaries,  and 
Sovereign  Authorities  of  the  Netherlands 

In  accordance  with  the  authority 
vested  in  me  by  Amendment  1  to 
Department  Organization  Order  10-14 
n-g.'.rding  17  U.S.C.  914.  and  based  upon 
the  records  of  this  proceeding 
commenced  on  June  13,  1985, 1  find  that: 
The  Netherlands  is  and  has.  since  June 
3.  1985,  been  making  good  faith  efforts 
toward  providing  effective  protection  for 
mask  works  in  compliance  with  17 
use.  902(a)(2);  nationals,  domiciliaries, 
and  sovereign  authorities  of  The 
Netherlands  end  persons  controlled  by 
them  are  not  engaged  in  the 
misappropriation  or  unauthorized 
distribution  or  commercial  exploitation 
of  mask  works;  and.  the  issuance  of  this 
order  will  promote  international  comity 
with  respect  to  the  protection  of  mask 
works. 

Accordingly,  nationals,  domiciliaries. 
a.nd  sovereign  authorities  of  The 
Netherlands  are  entitled  to  protection 
under  chapter  9  of  title  17  of  the  United 
States  Code  subject  to  compliance  with 
all  formalities  specified  therein.  The 
effective  date  of  this  order  shall  be  June 
3,  1985.  and  this  order  shall  terminate  on 
June  21, 1986.  one  year  from  its  date  of 
signature. 

Duted:  June  21, 1965. 

Donald  |.  Quigg, 

Acting  Commissioner  of  Pattnts  and 

Trademarks. 

\VH  Doc.  85-15546  Filed  6-27-B5:  8:45  amj 
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Interim  Protection  for  Mask  Works  of 
Nationals,  Domiciliaries,  and  Sovereign 
Authorities  of  the  European  Economic 
Community 

agency:  Patent  and  TrudetiiHrk  Office. 
Commerce.  I 

ACTION:  Notice  of  initiation  of 
proceeding. 

summary:  The  Secretary  of  Commerce 
has  delegated  the  authority  under 
section  914  of  title  17  of  the  United 
States  Code  to  make  findings  and  issue 
orders  for  interim  protection  of  mask 
works  to  the  Assistant  Secretary  and 
Commissioner  of  Patents  and 
Trademarks  by  Amendment  1  to 
Department  Organization  Order  10-14. 
Guidelines  for  the  submission  of 
petitions  for  the  issuance  of  interim 
orders  were  published  on  November  7. 

1984,  in  the  Federal  Register,  49  PR 
44517-44519.  and  on  November  13. 1984, 
in  the  Official  Gazette.  1048  O.G.  30. 

On  June  20, 1985.  the  Patent  and 
Trademark  Office  received  a  petition  for 
the  issuance  of  an  interim  order  from  the 
Commission  of  the  European 
Communities.  Consequently,  in 
accordance  with  paragraph  F  of  the 
guidelines,  this  notice  announces  the 
initiation  of  a  proceeding  for 
consideration  of  the  is.suance  of  an 
interim  order. 

In  the  interests 'Uf  time  and  because  of 
the  rapidly  approaching  July  1, 1985,  cut- 
off dr.te  for  the  acceptance  by  the 
Copyright  Office  of  applications  for  the 
registration  of  mask  wurks  first 
{:ommercially  exploited  on  or  after  July 
1. 1983.  and  before  November  2, 1985,  a 
date  is  being  set  for  the  submission  of 
comments  in  accordancri  with  paragraph 
F(a),  and  a  publiq  hearing  is  being 
scheduled. 

DATES:  Comment^  and  requests  to 
testify  must  be  rcccivt-d  in  the  Office  of 
the  Commissioner  of  Patents  and 
Trademarks  before  5:00  P.M.  on  July  19. 

1985.  A  public  hearing  has  been 
scheduled  for  July  23. 1983. 

ADDRESS:  Address  written  comments  to: 
Commissioner  of  Patents  and 
Trademarks.  Attention:  Assistant 
Conjniissioner  for  External  Affairs,  Box 
4,  Washington,  D.C.  20231.  The  hearing 
will  be  held  in  the  Commissioner's 
Conference  Room,  11th  Floor,  Crystal 
Plaza  Building  3.  Room  ll-C-10.2021 
Jefferson  Davis  Ffighway.  Arlington. 
V'iiginia. 

Materials  submitted  and  a  transcript 
of  the  hearing  will  be  available  for 
public  inspection  in  Room  ll-C-28, 


Crystal  Plaza  3.  2021  Jefferson  Davis 
Highway,  Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Michael  K.  Kirk.  Assistant 
Commissioner  for  External  Affairs,  by 
telephone  at  (703)  557-3065  or  by  mail 
marked  to  his  attention  and  addressed 
to  Commissioner  of  Patents  and 
Trademarks,  Box  4,  Washington.  D.C. 
20231. 

SUPPLEMENTARY  INFORMATION:  Chapter 
9  of  title  17  of  the  United  States  Code 
establishes  an  entirely  new  form  of 
intellectual  property  protection  for  mask 
works  that  are  fixed  in  semiconductor 
chip  products.  Mask  works  are  defined 
in  17  U.S.C.  P01{a)(2)  as: 

a  series  of  related  images,  however,  fixed  or 
encoded 

(A)  having  ur  representing  the 
predetermined,  three-dimensional  pattern  of 
metallic,  insulating  or  semiconductor  material 
present  or  removed  from  the  layers  of  a 
semiconductor  chip  product:  and 

(B)  in  which  series  the  relation  of  the 
images  to  one  another  is  that  each  image  has 
the  pattern  of  the  surface  of  one  form  of  the 
semiconductor  chip  prodi.  t. 

Chapter  9  further  provides  for  a  10- 
year  term  of  protection  for  original  mask 
works  measured  from  their  date  of 
registration  in  the  U.S.  Copyright  Office, 
or  their  first  commercial  exploitation 
anywhere  in  the  world.  Mask  works 
must  be  registered  within  2  years  of 
their  first  commercial  exploitation  to 
maintain  this  protection.  Section 
913(d)(1)  provides  that  mask  works  first 
commerciaUy  exploited  on  or  after  July 
1. 1983,  are  eligible  for  protection 
provided  that  they  are  registered  in  the 
U.S.  Copyright  Office  before  July  1, 1985. 

Foreign  mask  works  are  eligible  for 
protection  under  this  chapter  under 
basic  criteria  set  out  in  section  902:  first, 
that  the  owner  of  the  mask  works  is  a 
national,  domiciliary,  or  sovereign 
authority  of  a  foreign  nation  that  is  a 
party  to  a  treaty  providing  for  the 
protection  of  the  mask  works  to  which 
the  United  States  is  also  a  party,  or  a 
stateless  person  wherever  domiciled; 
second,  that  the  mask  work  is  first 
commercially  exploited  in  the  United 
Stales:  or  that  the  mask  work  comes 
within  the  scope  of  a  Presidential 
proclamation.  Section  902(a)(2)  provides 
that  the  President  may  issue  such  a 
proclamation  upon  a  finding  that: 

d  foreign  nation  extends  to  mask  works  of 
owner  who  are  nationals  or  domiciliaries  of 
the  United  States  protection  (A)  on 
substantially  the  same  basis  as  that  on  which 
the  foreign  nation  extends  protection  to  mask 
works  of  its  own  nationals  and  domiciliaries 
and  masl(  works  first  commercially  exploited 
in  that  nation,  or  (B)  on  substantially  the 


same  basis  as  provided  under  this  chapter, 
the  President  may  by  proclamation  extend 
protection  under  this  chapter  to  mask  works 
(i)  of  owners  who  are,  on  the  date  on  which 
the  mask  works  are  registered  under  section 
908.  or  the  date  on  which  the  maslc  works  are 
first  commercially  exploited  anywhere  in  the 
world,  whichever  occurs  first,  nationals, 
domiciliaries.  or  sovereign  authorities  of  that 
nation,  or  (ii)  which  are  first  commercially 
exploited  in  that  nation. 

Although  this  chapter  generally  does 
not  provide  protection  to  foreign  owners 
of  mask  works  unless  the  works  are  first 
commercially  exploited  in  the  United 
States,  it  is  contemplated  that  foreign 
nationals,  domiciliaries,  and  sovereign 
authorities  may  obtain  full  protection  if 
their  nation  enters  into  an  appropriate 
treaty  or  enacts  mask  works  protection 
legislation.  To  encourage  steps  toward  a 
regime  of  international  comity  in  mask 
works  protection,  section  914(a) 
provides  that  the  Secretary  of 
Commerce  may  extend  the  privilege  of 
obtaining  interim  protection  under 
chapter  9  to  nationals,  domiciliaries  and 
sovereign  authorities  of  foreign  nations 
if  the  Secretary  finds: 

( 1 1  that  the  foreign  nation  is  making  good 
faith  efforts  and  reasonable  progress 
toward — 

(A)  entering  into  a  treaty  described  in 
section  902(a)(1)(A),  or 

(B)  enacting  legislation  that  would  be  in 
compliance  with  subparagraph  (A)  or  (B)  of 
section  902(a)(2):  and 

(2)  that  the  nationals,  domiciliaries,  and 
sovereign  authorities  of  the  foreign  nation, 
and  persons  controlled  by  them,  are  not 
engiiged  in  the  misappropriation,  or 
unauthorized  distribution  or  commercial 
exploitation  of  mask  works:  and 

(3)  that  issuing  the  order  would  promote 
the  purposes  of  this  chapter  and  international 
comity  with  respect  to  the  protection  of  mask 
works. 

On  June  20, 1985,  a  petition  for  the 
issuance  of  an  interim  order  under  17 
U.S.C.  914  was  received  from  the 
Commission  of  the  European 
Communities  on  behalf  of  the  European 
Economic  Community.  The  petition, 
including  the  supplemental  information 
is  sufficient  to  permit  the  initiation  of 
proceedings  under  the  guidelines  and  is 
reproduced  as  part  of  this  notice. 

In  remarks  in  the  Congressional 
Record  of  October  3. 1984,  at  page 
S12919  and  of  October  10. 1984,  at  page 
E4434,  both  Senator  Mathias  and 
Representative  Kastenmeier  suggest  that 
■[iin  making  determinations  of  good 
faith  efforts  and  progress  *  *  *.  the 
Secretary  should  take  into  account  the 
attitudes  and  efforts  of  the  foreign 
nation's  private  sector,  as  well  as  its 
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Government.  If  the  private  sector 
encourages  and  supports  action  toward 
chip  protection,  that  progress  is  much 
more  likely  to  continue.  .  .  .  With 
respect  to  the  participation  of  foreign 
nationals  and  those  controlled  by  them 
in  chip  piracy,  the  Secretary  should 
consider  whether  any  chip  designs,  not 
simply  those  provided  full  pn)fe<:tion 
under  the  Act.  are  subjected  to 
misappropriation.  The  degree  to  uhich  a 
foreign  concern  that  distributes  products 
containing  misappropriated  chips  knows 
or  should  have  known  that  it  is  selling 
infringing  chips  is  a  relevant  f.ictor  in 
makii  g  a  Hnding  under  section  914|a)(2). 
Finally,  under  section  914(a)(3).  the 
Secretary  should  bear  in  mind  the  role 
that  issuance  of  the  order  itself  may 
have  in  promoting  the  purposes  of  this 
chapter  and  international  comity." 

We  are  considering  issuing  an  interim 
order  extending  the  protection  of 
chapter  9  of  title  17  of  the  United  States 
Code  to  the  nationals,  domiciliaries.  and 
sovereign  authorities  of  member  States 
of  the  European  Economic  Community. 
Written  comment  on  the  request  of  the 
petitioners  and  requests  to  testify  must 
be  received  in  the  Oftice  of  the 
Comissioner  of  Patents  and  Trademarks 
on  or  before  5.00  P.M..  July  19. 1985.  A 
public  hearing  is  being  scheduled  for 
July  23. 1985.  to  receive  further  public 
comment  on  this  petition. 

Datpd:  June  21.  WSa. 
Donald  |.  Quigg, 

Ailmfi  Commissioner  of  Patents  ami 

TraJt^marks. 

Delegation  of  the  Commission  of  the 
European  Communities 

[una  20.  1985. 

Mr.  Donald  |.  Quigg. 

Acting  Commissioner  o*  Patents  ^■ 

Trademarks.  Box  4.  Washington.  D.C. 
20231 
Dear  Sir:  I  have  been  requested  by  the 
Commission  of  the  European  Communities  to 
fon^ard  to  you  the  attached  petition  under 
Section  914  of  the  U.S.  Semiconductor  Chip 
Protection  Act  of  1984. 
Yours  sincerely. 
Roy  Denman. 

The  United  States  Commissioner  of  Patents 
and  Trademarks.  Box  4.  Washington. 
DC.  20231 
Petition  by  the  Commission  of  the 
European  Communities  on  behalf  of  the 
European  Economic  Community  under 
section  914|a)  of  the  Semiconductor  Chip 
Protection  Act  of  1984. 

1.  Section  914(a)  of  the  Semiconductor  Chip 
Protection  Act  of  1984  provides  that  the 
Secretary  of  Commerce  may  issue  an  order 
with  respect  to  protection  to  be  afforded  on  a 
transitional  basis  to  nationals,  domiciliaries 
and  sovereign  authorities  of  any  nation  upon 
the  petition  of  any  person  provided  inter  alio 
that  the  foreign  nation  is  making  good  faith 


efforts  and  reasonable  progress  towards 
enacting  legislation  that  would  be  in 
compliance  with  subparagraph  (A)  or  (B|  of 
section  902(a)  of  the  said  Act. 

2.  As  far  as  the  European  Economic 
Community  is  concerned  specific  forms  of 
legal  protection  for  semiconduirtor  products 
have  not  yet  been  enacted  in  any  Member 
State.  Though  the  design  of  such  products  is 
already  protected  in  some  jurisdictions  by 
laws  of  more  genera!  application,  in 
particular,  by  copyright  and  design  law.  the 
exact  nature  and  degree  of  protei  tion  vary 
from  one  Member  Slate  to  another  and  in 
many  cases  have  yet  to  be  determined 
definitively  by  the  courts.  For  this  reason,  the 
Commission  intends  to  make  a  proposal  in 
the  near  future  for  a  Council  Directive  on  the 
creation  of  a  legal  framework  f.>r  the 
protection  of  the  topographies  •>( 
semiconductor  products  in  all  Community 
Member  States.  An  outline  of  this  proposal, 
which  will  be  finalized  shortly,  is  annexed. 

3.  In  so  doing  the  Commission  is  also 
responding  to  demands  expressed  by  UNICE 
(Union  des  Industries  de  la  Communaute 
Europeenne.  an  industry  association  the 
members  of  which  represent  the  major 
semiconductor  manufacturers  in  the  territory 
of  the  E.E.C.)  for  a  harmonized  proiei.tion 
system  in  the  Community. 

4.  The  draft  proposal  provides  that 
protection  shall  apply  in  favour  of  natural 
persons  who  are  the  creators  of  topographies 
of  semiconductor  products  who  are  nationals 
or  residents  of  a  Member  State  and  of  natural 
persons  who  are  the  creators  of  such 
topographies  which  are  first  commercially 
exploited  in  a  Member  State.  Without 
prejudice  to  obligations  arising  under 
international  agreements.  Member  Sl.iles 
shall  extend  protection  to  nationals  or 
residents  of  other  States  on  decision  by  the 
Council  of  the  European  Communities.  The 
Council  should  so  decide  on  a  Commission 
proposal  where  such  States  protect 
topographies  of  semiconductor  products 
created  by  the  nationals  or  residents  of 
Member  States  or  first  commercially 
exploited  in  a  Member  State  to  substantially 
the  same  extent  as  provided  in  E.ELC. 
Member  States. 

5.  The  Council  of  the  European 
Communities  has  in  a  Resolution  of  19  |une 
declared  its  Intention  to  examine  the 
Commission's  proposed  Directive  with  a  view 
to  its  adoption  as  rapidly  as  possible,  subject 
to  such  changes  as  may  appear  necessary, 
particularly  in  the  light  of  the  opinions  of  the 
European  Parliament  and  the  Economic  and 
Social  Committee.  The  text  of  the  Resolution 
is  annexed.  Once  adopted  a  Council  Directive 
has  a  legally  binding  effect  for  the 
Community's  Member  States. 

6.  The  Commission  declares  that  it  is  not 
aware  that  mask  works  of  U.S.  origin  have 
been  misappropriated  or  commercially 
exploited  without  authorization  on  the 
territories  of  the  Community's  Member 
States. 

7.  Pending  adoption  of  the  Council 
Directive  and  its  implementation  by  Member 
States,  the  Commission  requests  that 
protection  under  the  Semiconductor  Chip 
Protection  Act  of  1984  be  extended  to 
nafionals,  domiciliaries,  or  sovereign 


authorities  of  Community  Member  States  and 
that  such  order  be  issued  immediately, 
thereby  ensuring  that  semiconductor 
products,  including  those  first  marketed 
between  1st  July  1983  and  8  November  19H4 
by  Community  producers  will  be  eligible  filr 
protection  under  the  Semiconductor  Chip 
Protection  Act.  Any  proclamation  made 
under  section  902(2)  of  the  Semiconductor 
Chip  Protection  Act  of  1984  in  respect  of  a 
particular  Member  State  of  the  Community 
will  of  course  make  unnecessary  an  order  in 
respect  of  that  Slate  conferring  transitional 
protection  under  section  914(a)  on  the  basis 
of  this  petition. 

8.  Nothing  in  this  petition  shall  be 
interpreted  as  an  acceptance  of  the 
compatibility  of  the  provisions  of  the 
Semiconductor  Chip  Protection  Act  of  1984 
with  the  obligations  of  the  United  States 
under  international  law. 

9.  The  expedited  issue  of  an  order  in  favour 
of  Community  producers  of  semiconductor 
products  would  promote  international  comity 
with  respect  to  the  legal  protection  of 
semiconductor  products. 

June  20,  1985. 

Annex  i 

Outline  of  a  draft  proposal  for  a  Council 
Directive  on  the  legal  protection  of  original 
topographies  of  semiconductor  products. 

I.  Legal  Basis 

1.  The  Directive  will  be  based  on  Article 
100  of  the  EEC  Treaty. 

II.  Definitions 

2.  The  draft  Directive  will  contain 
definitions  of 

— semiconductor  products: 
— the  topography  of  semiconductor  products; 
— the  commercial  exploitation  of  semi- 
conductor products. 

3.  Semiconductor  products  would  be 
defined  as  the  final  or  intermediate  fonn  of 
any  product  comprising  semiconducting 
material  having  two  or  more  layers  composed 
of  conducting,  insulating  or  semiconducting 
material  in  a  pre-determined  three- 
dimensional  pattern  and  intended  to  perform 
electronic  functions. 

4.  The  topography  of  a  semiconductor 
product  would  be  defined  as  a  series  of 
related  images,  however  fixed  or  encoded, 
representing  the  pre-determined  three- 
dimensional  pattern  of  the  materials  from 
which  the  layers  of  an  integrated  circuit  are 
composed  and  in  which  series,  the  relation  of 
the  images  one  to  another  is  that  each  image 
has  the  pattern  or  part  of  the  pattern  of  the 
surface  of  the  semiconductor  product  in  its 
final  or  any  intermediate  form. 

5.  Commercial  exploitation  of  the 
topography  of  a  semiconductor  product 
would  mean  to  sell  or  license  for  use  a 
semiconductor  product  in  which  the  _^ 
topography  is  incorporated. 

III.  Protection  of  Original  Topographies  of 
Semiconductor  Products 

6.  Member  States  will  protect  the 
topographies  of  semiconductor  products  by 
granting  exclusive  rights.  The  exclusive  rights 
may  be  granted  either  by  national  copyright 
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Ihws  or  by  provisions  enacted  for  the  speciTir 
purpose  of  topogruphies  of  semiconductor 
products.  The  lopogrHphies  of  semiconductor 
products  shull  not  be  protected  if  they  are  not 
original.  Topographies  of  semiconductor 
products  shall  not  be  protected  if  they  consist 
of  elements  that  are  already  known  unless 
the  combination  of  such  elements,  considered 
as  a  whole,  is  not  already  known 

iV.  Eligible  Persons 

7.  The  protection  shall  apply  in  favour  of 
natural  persons  who  are  the  creators  of 
topographies  of  semiconductor  products  who 
are  nationals  or  residents  of  a  Member  State 
and  of  natural  persons  who  are  the  creators 
of  such  topographies  which  are  first 
commercially  exploited  in  a  Methber  Slate. 
Without  prejudice  to  obligations  arising 
under  international  agreements,  Member 
States  shall  extend  protection  to  nationals  or 
residents  of  other  States  on  decision  by  the 
Council.  The  Council  should  so  decide  on  a 
Commission  proposal  where  such  States 
protect  topographies  of  semiconductor 
products  created  by  the  nationals  or 
residents  of  Member  States  or  first 
commercially  exploited  In  a  Member  Stale  to 
substantially  the  same  extent  as  provided  in 
EEC  Member  States. 

V.  Registration  and  Deposit 

8.  Member  States  may  provide  that 
protection  shall  be  granted  to  the 
topographies  of  semiconductor  products  only 
if  the  topographies  of  the  semiconductor 
products  have  been  registered  with  a  public 
authority,  and/or  material  describing  or 
exemplifying  the  topographies  has  been 
deposited  with  a  public  authority. 

VI.  Restricted  Acts 

9.  The  exclusive  rights  shall  include  the 
rights  to  authorize  the  reproduction  of  the 
topographies  in  whole  or  in  part,  and  the 
distribution  or  importation  of  semiconductor 
products  incorporating  the  topographies.  The 
exclusive  right  to  authorize  reproduction  of 
topographies  shall  not  apply  to  reproduction 
solely  for  the  purpose  of  analyzing, 
evaluating  or  teaching  the  concepts, 
processes,  systems  or  techniques  embodies  in 
the  topographies  themselves. 

VII.  Exhaustion  of  Rights 

10.  The  exclusive  right  to  authorize  the 
distribution  or  importation  of  semiconductor 
products  incorporating  the  topographies  shall 
not  apply  to  any  act  of  distribution  or 
importation  of  a  semiconductor  product  after 
it  has  been  placed  on  the  market  in  a  Member 
State  by  or  with  the  consent  of  the  person 
entitled  to  authorize  its  initial  marketing. 

VIII.  Duration  of  Rights 

1.  The  exclusive  rights  shall  come  to  an  end 
in  respect  of  a  particular  topography  on  a 
date  at  least  ten  years  from  the  date  on 
which  the  topography  was  first  fixed  or 
encoded  and  not  later  than  ten  years  from  the 
date*on  which  a  semiconductor  product 
incorporating  the  topography  was  first 
commercially  exploited. 

IX.  Scope  of  protection 

12.  The  protection  granted  to  the 
topographies  of  semiconductor  products  shall 


not  extend  to  any  concept,  process,  system  or 
technique  embodied  in  the  topography  other 
than  the  topography  itself. 

X.  Continued  Application  of  Other  Legal 
Protection 

13.  The  provisions  of  the  Directive  shall  be 
without  prejudice  to  any  other  legal 
provisions  in  the  laws  of  Member  States 
protecting  the  topographies  of  semiconductor 
products. 

Annex  II 

Council  Resolution  of  W /una  J985 

On  a  Community  framework  for  the  legal 
protection  of  the  topographies  of 
semiconductor  products 

The  Council  of  the  European  Communities. 

Having  regard  to  the  Treaty  establishing 
the  European  Economic  Community, 

Having  regrad  to  the  proposal  from  the 
Commission. 

Whereas  semiconductor  products  are 
playing  an  increasingly  important  role  in  a 
broad  range  of  industries  and  semiconductor 
technology  can  accordingly  be  considered  as 
being  of  fundamental  importance  for  the 
Community's  industrial  development: 

Whereas  the  topographies  of 
semiconductor  products  are  at  present  not 
clearly  protected  in  all  Member  States  by 
existing  legislation  and  such  protection, 
where  it  exists,  has  different  attributes: 

Whereas,  the  Commission  is  preparing  as  a 
matter  of  urgency  a  proposal  for  a  directive 
on  the  legal  protection  of  the  topographies  of 
semiconductor  products: 

Hereby  adopts  this  resolution: 

Sole  Article 

The  Council  will  examine  the  proposal  for 
a  directive  which  the  Commission  will  soon 
be  submitting  on  the  legal  protection  of  the 
topographies  of  semiconductor  products  with 
a  view  to  deciding  on  its  adoption  as  rapidly 
as  possible,  subject  to  whatever  amendments 
may  be  necessary,  in  particular,  in  the  light  of 
the  Opinion  of  the  European  Parliament  and 
the  Economic  and  Social  Committee. 

|FR  Doc.  85-15547  Filed  6-27-85:  8:45  am| 

BIIXING  CODE  3S10-16-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amending  Restraint  Limit  for  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  In  the  People's  Republic 
of  China 

June  25, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  Textile  Agreements 
(CITA),  under  the  authority  contained  in 
E.0. 11651  of  March  3, 1972.  as 
amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  July  1, 1985. 
For  further  information  contact  Diana 
Solkoff,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 


Department  of  Commerce,  (202)  377- 
4212. 

Background 

On  May  29, 1985  a  notice  was 
published  in  the  Federal  Register  (50  FR 
21923),  which  established  a  staged  entry 
amount  of  1,250,266  square  yards  during 
each  of  five  specified  thirty-day  periods, 
beginning  on  May  29, 1985,  for  cotton 
fabric  in  Category  320pt.  (currently  in 
T.S.U.S.A.  items  320.—,  321.—,  322.—, 
326. — ,  327. — ,  and  328. —  with  statistical 
suffixes  21.  22,  24.  31.  38.  49.  57,  74,  80 
and  98),  produced  or  manufactured  in 
China  and  exported  during  the  fifteen- 
month  period  which  began  on  February 
29, 1984  and  extended  through  May  28. 
1985.  which  was  in  excess  of  the  limit 
established  for  that  fifteen-month 
period.  Pursuant  to  the  terms  of  the 
Bilateral  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Agreement  of  August  19, 
1983.  as  amended,  the  Governments  of 
the  United  States  and  the  People's 
Republic  of  China  have  exchanged  notes 
increasing  the  1985  level  for  Category 
320pt.  on  which  the  staged  entry  amount 
is  based.  As  a  result  of  that  change,  the 
latter  amount  is  also  being  increased 
from  1,250,000  square  yards  to  2.756,000 
square  yards.  The  thirty-day  periods 
will  remain  the  same. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607).  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
June  25, 1985. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury. 
Washington.  D.C.  20229 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
May  24, 1985  which  established  a  staged 
entry  amount  of  1,250.266  square  yards  during 
each  of  five  specified  thirty-day  periods  for 
cotton  textile  products  in  Category  320pt. 
(only  T.S.U.S.A.  numbers  320.—,  321.—. 
322.—,  326.—,  327.—,  and  328.—  with 
statistical  suffixes  21,  22,  24,  31,  38,  49.  57,  74, 
80  and  98).  produced  or  manufactured  in  the 
People's  Republic  of  China  and  exported 
during  the  fifteen-month  period  which  began 
on  February  29, 1984. 
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Effective  on  July  1.  I'WS,  the  directive  of 
May  24. 19B5  is  hereby  amended  to  increase 
the  amount  which  may  be  permitted  entry  per 
thirty-day  penod  to  2.756.000  sqiidre  yards. 

The  Commillee  for  the  Implemenlation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemrtWinn  provisions  of  5 
use.  553. 

Sincerely. 
Walter  C.  L«nahan. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc  85-15516  Filed  6-27-«5:  8:45  am| 
MCLMQ  COOC  3S1(M}«Mf 

COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust  1985;  Addition 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Fiandicapped. 

ACnON:  Addition  to  Procurement  List. 

summary:  This  action  adds  to 
procurement  List  1985  a  commodity  to 
be  produced  by  workshops  for  other 
severely  handicapped. 
EFFECnvC  DATE  June  28.  1985. 
ADORESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202. 
FOR  FURTHER  MFORMATtON  CONTACT: 
C.W.  Fletcher.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  Proposed  Addition  to  the 
Procurement  List  of  the  commodities 
listed  below  was  published  in  the 
Federal  Register  on  April  26. 1985  (50  FR 
16531).  One  comment  was  received  in 
response  to  this  notice.  The  commenter 
questioned  the  capability  of  the 
workshop  to  produce  the  poncho  in 
compliance  with  the  specification.  The 
Committee  considered  the  comment 
received  as  well  as  other  pertinent 
information  and  determined  that  the 
workshop  is  capable  of  producing  the 
poncho  in  compliance  with  applicable 
specifications  based  on  the 
Government's  inspection  of  the 
workshop. 

Addition 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  listed 
gelow  is  suitable  for  procurement  by  the 
f\deral  Government  under  41  U  S.C.  48- 
48c.  85  Slat.  77  and  41  CPTt  51-2.6. 

1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  action  will  not  result  in  any 


additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  produce  the  commodity 
procured  by  the  Government. 

Accordingly,  the  followmg  commodity 
is  hereby  added  to  Procurement  List 
1985: 

Poncho.  Wet  Weather  fMtl5-01-iniM)»7« 
CW.  Fletcher. 
Executive  Director. 
[FH  Doc.  85-15563  Filfd  6-27-8.'i:  8:45  «m| 

MLUNOCOOC  MaO-SS-M 

Procurement  List  1985;  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Additions  to  Procurement  List. 

summary:  This  action  adds  to 
Procurement  List  1985  services  to  be 
provided  by  workshops  for  other 
severely  handicapped. 

EFFCCTtVC  date:  June  28. 1985. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5.  Suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202. 
FOR  FURTHER  INFORMATION  CONTACT 
CW.  Fletcher.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
December  7. 1984  and  April  26, 1985.  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (49  FR  47890  and  50 
FR  16531)  of  proposed  additions  to 
Procurement  List  1985.  October  19. 1984 
(49  FR  41195). 

Additiona 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-^t8c.  85  Stat.  77  and  41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  provide  the 
services  procured  by  the  Government. 

Accordingly,  the  following  services 


are  hereby  a'ided  to  Procurement  List 
1985; 

Services 

Commissary  Shelf  Stocking  and  Custodial. 

Patrick  Air  Force  Base.  Florida 
Commissary  Shelf  Stocking  and  Custodial. 

Griffiss  Air  Force  Base.  New  York 
CW.  Fletcher. 
E.xeruti\e  Director. 

(FR  Doc.  85-15.56*  ¥l\c.A  6-27-85;  6:45  am| 
BILLING  COOC  M2»-M-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers, 
Department  of  the  Army 

Drsft  Environmental  Impact  Statement; 

Santa  Barbara  County  Streams. 

Mission  Creek  Study,  Santa  Barbara 

County,  CA 

agency:  U.S.  Army  Corps  of  Engineers. 

Department  of  Defense. 

action:  Notice  of  intent  to  prepare  a 

draft  environmental  impact  statement 

(DEIS). 

SUMMARY: 

a.  Alternative.  Alternatives  for  flood 
control  are  discussed  below. 

(1)  Construction  of  2  debris  structures 
in  Mission  and  Rattlesnake  Canyons, 
diversion  of  flood  flows  to  an  open 
concrete  channel  between  U.S.  101  and 
the  railroad  tracks,  concrete 
channelization  downstream  of  the 
confluence  with  the  existing  channel 
near  Los  Aguajes.  and  improvements  to 
the  mouth  of  Mission  Creek.  Low  flows 
will  continue  to  flow  down  the  existing 
channel  from  Oak  Park  to  the 
confluence  with  the  concrete  channel. 

(2)  Construction  of  2  debris  structures 
in  Mission  and  Rattlesnake  Canyons, 
construction  of  a  third  debris  structure 
of  Rocky  Nook  Park  or  at  a  location  in 
Rattlesnake  Canyon,  channel 
improvements  from  State  Street  to  Oak 
Park,  constiuction  of  an  inlet  structure 
of  Oak  Park,  and  rectangular  concrete 
channelization  from  Oak  Park  to  the 
oi'tlet,  with  improvements  to  the  mouth 
of  Mission  Creek. 

(3)  Construction  of  an  inlet  at  Carillo 
Street  with  concrete  channelization 
downstream  to  the  outlet. 

All  of  the  above  plans  will  be 
designed  for  100-,  50-.  and  25-year  flood 
protection. 

b.  Scoping  Process.  A  Citizen's 
Advisory  Committee  was  established  in 
December  1982  to  advise  the  Los 
Angeles  District  Corps  of  Engineers  on 
community  values  to  be  protected  in 
studying  alternative  means  to  solve  the 
flooding  problems  along  Mission  Creek, 
and  to  identify  which  alternative 
solution3(s)  appear  to  have  the  greatest 
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community  acceptance.  The  Corps  is 
also  coordinating  formally  with 
appropriate  Federal,  State,  and  local 
agencies  to  identify  and  resolve 
potential  environmental  problems.  A 
broad  range  of  concerns  have  been 
identified  thus  far  and  include  impacts 
to  biological  resources,  riparian,  and 
wetland  habitats;  impacts  to 
archeological  and  cultural  resources: 
loss  of  esthetic  values:  impacts  to 
recreational  use  of  the  project  area:  and 
compatibility  of  the  proposed  plan  with 
local  land  use  policies. 

c.  Future  Public  Meetings.  A  formal 
public  workshop  meeting  will  be 
scheduled  to  discuss  the  project  and 
obtain  public  comments  on  the  DEIS  and 
survey  report. 

d.  Availability  of  DEIS.  The  DEIS  is 
anticipated  to  be  circulated  for  public 
review  in  July  1985. 

e.  Address.  Questions  about  the 
proposed  action  and  DEIS  can  be 
answered  by:  Robert  Brumbaugh. 
Project  Manager.  U.S.  Army  Corps  of 
Engineers-Los  Angeles  District.  P.O.  Bo.x 
2711.  Los  Angeles,  California  90053-2325. 
Rol>ert  L.  Wagner,      I 

Colonel.  Corps  of  Engineers.  District 
Engineer 

(FR  Doc.  B5-15540  Filed  6-27-85;  8:45  am| 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 


(ACN:  09-000021 

Chapter  1,  Education  Consolidation 
and  Improvement  Act  of  1981;  Intent 
To  Repay  to  the  California  Department 
of  Education  Funds  To  Be  Recovered 
as  a  Result  of  Final  Audit 
Determinations 

AGENCY:  Department  of  Education. 
action:  Notice  of  intent  to  award 
grantback  funds. 

SUMMARY:  Notice  is  given  that,  under 
section  456  of  the  General  Education 
Provisions  Act  (GEPA).  the  U.S. 
Secretary  of  Education  (Secretary) 
intends  to  repay  under  a  grantback 
arrangement  to  the  California 
Department  of  Education  (SEA)  an 
amount  equal  to  75  percent  of  the  funds 
to  be  recovered  by  the  U.S.  Department 
of  Education  (Department)  as  a  result  of 
final  audit  determinations.  This  notice 
describes  the  SEA's  plan  for  the  use  of 
the  grantback  funds  and  the  terms  and 
conditions  under  which  the  Secretary 
intends  to  make  those  funds  available. 
DATb:  All  written  comments  must  be 
received  on  or  before  July  29. 1985. 


ADDRESS:  All  written  comments  should 

be  submitted  to  Dr.  A.  Bruce  Gaarder. 

Director.  Division  of  Program  Support. 

Compensatory  Education  Programs.  U.S. 

Department  of  Education,  400  Marj'land 

Avenue.  SW.  (Room  3616,  ROB-3). 

Washington.  D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  A.  Bruce  Gaarder.  Telephone:  (202) 

245-9846. 

SUPPLEMENTAL  INFORMATION: 

A.  Background 

On  November  26. 1979.  the  Deputy 
Commissioner  for  Elementary  and 
Secondary  Education  (Deputy 
Commissioner)  of  the  U.S.  Office  of 
Education  issued  final  audit 
determinations  that  required  the  SEA  to 
repay  $28,682,142  of  Federal  funds 
misexpended  under  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (Title  I).  Specifically,  the 
Deputy  Commissioner  determined  that 
the  Title  I  funds  were  improperly  used  in 
62  local  educational  agencies  (LEAs)  in 
violation  of  section  141(a)(3)(B)  of  Title  I 
(20  U.S.C.  241e(a)(3)(B)  (1976))  to 
supplant  State  compensatory  education 
funds  which,  in  the  absence  of  Title  I 
funds,  would  have  been  used  to  provide 
services  to  Title  I  participants  under 
California's  Educationally 
Disadvantaged  Youth  Program.  These 
final  audit  determinations  were  based 
on  an  audit  of  the  Title  I  program  in 
California  for  the  period  from  July  1, 
1974  through  June  30, 1978  conducted  by 
the  Department  of  Health,  Education, 
and  Welfare  Audit  Agency. 

The  SEA  challenged  the  final  audit 
determinations  in  an  application  for 
review  filed  with  the  Education  Appeal 
Board  (EAB)  on  January  28, 1980.  During 
the  course  of  the  administrative 
proceedings  before  the  EAB.  the  SEA 
and  the  Department  reached  a 
settlement  of  the  case.  Under  the  terms 
of  that  settlement,  the  SEA  will  repay  to 
the  Department  $5  million.  This  payment 
will  be  made  with  non-Federal  funds  in 
two  installments  of  $2.5  million  each. 

B.  Authority  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA  (20  U.S.C. 
1234e(a))  provides  that  whenever  the 
Secretary  recovers  funds  following  a 
final  audit  determination  with  respect  to 
an  applicable  program,  the  Secretary 
may  consider  those  funds  to  be 
additional  funds  available  to  that 
program  and  may  repay  to  the  SEA  or 
LEA  affected  by  that  determination  an 
amount  not  to  exceed  75  percent  of  the 
recovered  funds.  The  Secretary  may 
enter  into  this  "grantback"  arrangement 
if  the  Secretary  determines  that — 

(1)  The  practices  and  procedures  of 


the  SEA  or  LEA  that  resulted  in  the  final 
audit  determination  have  been  corrected 
and  that  the  SEA  or  LEA  is  in  all  other 
respects  in  compliance  with  the 
requirements  of  the  applicable  program: 

(2)  The  SEA  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 
to  be  awarded  under  the  grantback 
arrangement  that  meets  the 
requirements  of  the  applicable  program 
and.  to  the  extent  possible,  benefits  the 
population  that  was  affected  by  the 
misexpenditures  that  resulted  in  the 
audit  exceptions:  and 

(3)  The  funds  to  be  awarded  under  the 
grantback  arrangement,  if  used  in 
accordance  with  the  SEA's  plan,  would 
serve  to  achieve  the  purposes  of  the 
program  under  which  the  funds  were 
originally  granted. 

C.  Request  for  Repayment  of  Funds 
Awarded  Under  a  Grantback 
Arrangement 

As  part  of  the  settlement  agreement, 
the  SEA  requested  repayment  of  75 
percent  of  the  $5  million  under  a 
grantback  arrangement  under  section 
456  of  GEPA.  The  SEA  certified  that  the 
practice  that  led  to  the  final  audit 
determinations  have  been  corrected  and 
that  the  SEA  is  in  all  other  respects  in 
compliance  with  all  requirements  that 
apply  to  the  successor  program  to  Title 
I— Chapter  1  of  the  Education 
Consolidation  and  Improvement  Act  of 
1981  (Chapter  1). 

D.  Flan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

In  accordance  with  section  456(a)(2) 
of  GEPA.  the  SEA  submitted  a  plan  on 
behalf  of  the  62  LEAs  cited  in  the 
Deputy  Commissioner's  final  audit 
determinations  outlining  how  the 
grantback  funds  will  be  used.  According 
to  the  plan,  the  SEA  will  allocate  the 
grantback  funds  to  each  of  the  62  LEAs 
in  proportion  to  the  percentage  of  the 
final  determinations  attributable  to  the 
LEA.  Each  of  the  62  LEAs  will  use  the 
grantback  funds  solely  to  augment  the 
special  educational  services  provided  by 
the  LEA  to  educationally  deprived 
children  under  Chapter  1.  Specifically, 
each  LEA  will  indentify  separately  in  its 
Chapter  1  application  the  schools  in 
which  the  grantback  funds  will  be  used 
and  the  programs  that  will  be 
augmented.  Services  will  be  provided,  to 
the  extent  possible,  to  the  population 
that  was  affected  by  the 
misexpenditures  that  resulted  in  the 
final  audit  determinations.  Although  the 
final  audit  determinations  against  the 
SEA  resulted  from  improper 
expenditures  of  Title  I  funds,  the  SEA's 
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plan  necessarily  reflects  the  use  of  the 
grantbatk  funds  under  Chapter  1 — a 
program  simi'dr  to  Title  I  designed  to 
serve  educationally  deprived  children  in 
low-income  areas — because  Chapter  1 
has  superseded  Title  I. 

E.  The  Secretary's  Determinations 
Based  upon  a  thorough  review  of  the 

SEJX's  request  for  the  repayment  of 
funds  under  section  4,i6  of  GEPA.  the 
SEA  s  assurances  described  in  Part  C  of 
this  notice,  and  the  SF-i\"s  plan,  the 
Secretary  has  made  the  following 
deteriminations: 

(1)  The  practices  and  proedures  that 
resulted  in  the  final  audit 
determinations  have  been  corrected  and 
the  SEA  is  in  ail  other  respects  in 
compliance  with  the  requirements  of  the 
Chapter  1  program: 

(2)  The  SEA  has  submitted  a  plan  on 
behalf  of  the  62  LEA's  for  the  use  of  the 
funds  to  be  awarded  under  the 
grantback  arrangement  that  meets  the 
requirements  of  the  Chapter  1  program 
and.  to  the  extent  possible,  benefits  the 
children  who  were  affected  by  the 
misexpenditures  that  resulted  in  the 
audit  exceptions;  and 

(3)  The  funds  to  be  awarded  under  the 
grantback  arrangement,  if  used  in 
accordance  with  the  SEA's  plan,  would 
serve  to  achieve  the  purposes  of  the 
Chapter  1  program. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action. 

F.  Notice  of  the  Secretary's  Intent  to 
Elnler  Into  a  Grantback  Arrangement 

Section  436(d)  of  CEPA  requires,  at 
least  30  days  prior  to  entering  into  an 
arrangement  to  award  funds  under  a 
grantback.  that  the  Secretary  publish  in 
the  Federal  Register  a  notice  of  his 
intent  to  do  so.  and  the  terms  and 
conditions  under  which  the  grantback 
will  be  mude. 

In  accordance  with  this  requirement, 
notice  is  given  that  the  Secretary 
intends  to  make  available  to  the  SEA 
under  a  grantback  arrangement  an 
amount  of  $32,750,000,  which  is  75 
percent  of  the  55  million  to  be  recovered 
from  the  SEA.  The  grantback  will  be 
made  in  two  installments  of  $1,875,000 
each.  The  Secretary  bases  his  intention 
to  grantback  funds  on  his  determination 
outlined  in  Part  E  of  this  notice  and 
receipt  of  each  installment  from  the 
SEA. 


G.  Terms  and  Conditions  Under  Which 
Payment  Under  the  Grantback 
.Arrangement  Will  Be  Made 

Section  456(b)  of  GEPA  provides  that 
any  payments  made  under  a  gantback 
arrangement  shall  be  subject  to  the 
terms  and  conditions  that  the  Secretary 
deems  necessary  to  accomplish  the 
purposes  of  the  affected  program.  The 
SEA  agrees  to  comply  with  the  following 
terms  and  conditions  under  which  the 
grantback  will  be  made: 

(1)  The  SEA  will  spend  the  funds 
awarded  under  the  grantback  in 
accordance  with  all  applicable  statutory 
and  regulatory  requirements:  and  the 
plan  submitted  by  the  SEA. 

(2)  In  accordance  with  section  456(c) 
of  GEPA  and  the  SEA's  plan,  all  funds 
received  under  each  installment  of  the 
grantback  will  be  expended  by  the  62 
LFJ\s  in  the  fiscal  year  for  which  they 
are  allocated  or  in  the  succeeding  fiscal 
year. 

(3)  The  SEA  will  instruct  the  62  LEAs 
to  maintain  fiscal  records  sufficient  to 
demonstrate  that  the  grantback  funds 
were  expended  in  accordance  with  the 
SEA's  plan. 

(4)  The  SEA  will  monitor  the 
implementation  of  the  plan. 

Invitation  to  Cominent 

The  Secretary  invites  public 
comments  on  this  notice  of  intent  to 
award  funds  under  a  grantback 
arrangement  to  the  California  SEA. 
Interested  persons  may  send  written 
comments  to  Dr.  A.  Bruce  Gaarder  at  the 
address  at  the  beginning  of  this  notice. 
All  comments  must  be  received  on  or 
before  July  29, 1985. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.010 — Educationally  Deprived  Children — 
Local  Educational  Agencies. 

Dated:  June  26, 1985. 
William  ].  Bennett, 
Secretary  of  Education. 
|FR  Doc.  85-15702  Filed  8-27-85  8:45  am) 
BiLimc  cooe  4ooo-oi-« 


DEPARTMENT  OF  ENERGY 

Institute  of  Laboratory  Animal 
Resources;  Restriction  of  Eligibility  for 
Grant  Award 

agency:  Department  of  Energy  (DOE). 
action:  Notice. 

summary:  DOE  announces  that, 
pursuant  to  10  CFR  600.7(b)  it  intends  to 
award  on  a  restricted  eligibility  basis  a 
continuation  grant  to  the  National 
Academy  of  Sciences  in  support  of  the 
Institute  of  Laboratory  Animal 
Resources.  The  DOE's  support  under 


this  grant  is  limited  to  $21,000  over  a  12 

month  period. 

Procurement  Request  No.  01- 

85ER60260.001 

Project  Scope:  The  Institute  of 
Laboratory  .Animal  Resources,  National 
Academy  of  Sciences.  (NAS)  is  to 
continue  its  long  standing  program  to 
provide  information  that  will  help  to 
improve  the  availability,  qualify,  care, 
and  humane  and  scientifically  valid  use 
of  laboratory  animals.  This  program,  an 
effort  of  the  NAS  since  the  1950's  to  be 
continued  for  the  foreseeable  furture, 
forms  the  framework  for  governmental 
and  institutional  animal-welfare 
policies.  Through  timely  reports  and 
publications,  this  program  benefits  the 
DOE  in  its  mulit-faceted  support  of  basic 
and  applied  research.  Therefore,  it  has 
been  determined  that  the  award  of  a 
grant  for  partial  support  of  the  program 
on  a  restricted  eligibility  basis  is 
appropriate. 

FOR  FUTMER  INFORMATION  CONTACT: 
fames  P.  Beiriger.  MA-452.1,  U.S. 
Department  of  Energy,  Office  of 
Procurement  Operations,  1000 
Independence  Avenue  SW., 
Washington.  DC.  20585,  Telephone  (202) 
252-1024. 

Issued  in  Washington.  D.C.,  on  )une  21, 
1985. 
Ben  Goldman. 

Director.  Contract  Operations, 

Division  "A  "  Office  of  Procurement 

Operations. 

IFR  Doc.  85-15554  Filed  6-27-85;  8:45  am) 

BILLING  COOE  MSO-OI-M 


Procurenient  and  Assistance 
Management  Directorate;  Restriction 
of  Eligibility  for  Grant  Award 

agency:  Department  of  Energy  (DOE). 
action:  Notice. ^ 

summary:  doe  announces  that 
pursuant  to  10  CFR  600.7(b).  it  intends  to 
award  on  a  restricted  eligibility  basis  a 
grant  to  the  National  Academy  of 
Sciences  ("NAS")  in  support  of  a  study 
to  define  criteria  for  the  development 
and  performance  measurement  of  large- 
scale  computers  for  scientific  and 
engineering  applications.  The  grant  will 
be  for  a  4-month  period  and  in  the 
amount  of  $30,000. 
Procurement  Request  No.  05- 

85ER25008.000 

Project  Scope:  The  NAS  through  its 
Commission  on  Engineering  and 
Technical  Systems  and  its  Energy 
Engineering  Board  and  Board  on 
Telecommunications  and  Computer 
Applications  proposes  to  conduct  a 
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study  to  define  criteria  for  the 
development  and  performance 
measurement  of  large-scale  computers 
for  scientific  and  engineering 
applications.  The  Boards  serve  as  a 
coordinating  group  and  a  national 
resource  for  activities  related  to  many 
large-scale  scientific  and 
computationally  intensive  problems. 
Eligibility  for  this  study  is,  therefore, 
restricted  to  the  National  Academy  of 
Sciences,  chartered  by  Congress  to 
conduct  scientific  research  for  the 
Government. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  M.  Austin,  ER-07.  Scientific 
Computing  Staff,  OER,  U.S.  Department 
of  Energy,  Washington,  DC  20545, 
Telephone  Number:  (301)  353-5800. 

Issued  in  Oak  Ridge,  Tennessee,  June  S. 
1985. 

Pelcr  D.  Dayton, 

Director.  Procuremtnt  &  Contracts  Division. 
|KR  Doc.  85-15555  Piled  6-27-85:  8:45  am] 

BILLING  CODE  MSO-OI-M 


Bonneville  Power  Administration 
|BPAFIIeNo.:IAP-1) 

Near  Term  Intertie  Access  Policy 

agency:  Bonneville  Power 
Administration  (SPA),  DOE. 
action:  Notice  of  Near  Term  Intertie 
Access  Policy. 

summary:  BPA  has  adopted  the  Near 
Term  Intertie  Access  Policy  (lAP)  to 
replace  the  Interim  lAP  which  was  in 
effect  for  approximately  6  months.  The 
Near  Term  lAP  will  be  in  effect  through 
September  1986,  when  it  will  be 
superseded  by  a  Long  Term  lAP. 

ResponsibUe  Official:  James  L.  Jones, 
Deputy  Power  Manager. 
DATE:  The  revised  Near  Term  Intertie 
Access  Policy  was  effective  as  of  June  1. 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Lynn  W.  Baker,  Public  Involvement 
Office,  Bonneville  Power 
Administration,  P.O.  Box  12999. 
Portland,  Oregon  97212.  Telephone 
numbers.  voice/TTY,  for  the  Public 
Involvement  office  are;  503-230-3478  in 
Portland:  toll-free  800-^52-8429  for 
Oregon  outside  of  Portland;  800-547- 
6048  for  California,  Idaho,  Montana, 
Nevada,  Utah,  Washington,  and 
Wyoming.  To  better  serve  you,  BPA  has 
additional  toll-free  numbers  for 
document  requests:  800-841-5867  for 
Oregon;  800-624-9495  for  the  other 
Western  states.  You  will  reach  a 
recorded  message  where  you  may  leave 
a  request  for  any  of  the  documents  listed 
in  this  notice. 


Information  may  also  be  obtained 

from: 

Mr.  George  Gwinnutt,  Lower  Columbia 
Area  Manager,  Suite  288, 1500  Plaza 
Building,  1500  NE.  Irving  Street, 
Portland,  Oregon  97232,  503-230^551. 

Mr.  Ladd  Sutton,  Eugene  District 
Manager.  Room  206,  211  East  Seventh 
Avenue,  Eugene,  Oregon  97401,  503- 
687-6952. 

Mr.  Wayne  R.  Lee,  Upper  Columbia 
Area  Manager,  Room  561,  West  920 
Riverside  Avenue,  Spokane, 
Washington  99201,  509-456-2518. 

Mr.  George  E.  Eskridge,  Montana 
District  Manager,  800  Kensington, 
Missoula,  Montana  59801,  406-329- 
3060. 

Mr.  Ronald  K.  Rodewald,  Wenatchee 
District  Manager,  P.O.  Box  741, 
Wenatchee,  Washington  98801,  509- 
662-4377,  extension  379. 

Mr.  Reginald  Kaiser,  Puget  Sound  Area 
Manager,  415  First  Avenue  North, 
Room  250,  Seattle,  Washington  98109, 
206-442-4130. 

Mr.  Thomas  V.  Wagenhoffer,  Snake 
River  Area  Manager,  West  101  Poplar, 
Walla  Walla,  Washington  99362,  509- 
522-6226. 

Mr.  Robert  N.  Laffel,  Idaho  Falls  District 
Manager,  531  Lomax  Street,  Idaho 
Falls,  Idaho  83401,  208-523-2706. 

Mr.  Frederic  D.  Rettenmund,  Boise 
District  Manager,  Owyhee  Plaza,  Suite 
245, 1109  Main  Street,  Boise,  Idaho 
83707,  208-334-9137. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

Background 
i.  Discussion 

A.  Introduction 

B.  Overview  of  Changes 

II.  Near  Term  Intertie  Access  Policy 

A.  Definitions 

B.  Term 

C.  Conditions  for  Intertie  Access 

D.  Assured  Delivery  and  Formula 
Allocation  Methods  for  Intertie  Access 

E.  Extraregional  Access 

F.  Remedies 

G.  Exhibits 
Exhibit  A 
Exhibit  B 

Background 

The  development  of  BPA's  Intertie 
Access  Policy  has  been  an  extensive 
process.  It  commenced  on  July  22, 1983, 
with  publication  in  the  Federal  Register 
of  a  Notice  of  Intent  to  Develop  Intertie 
Policy  (48  FR  33515).  This  notice  was 
provided  consistent  with  BPA's  "Major 
Power  Marketing  Policy  Procedures" 
(May  12, 1981,  46  FR  26368). 

BPA  also  produced  a  Discussion 
Paper  that  was  published  in  the  Federal 
Register  on  February  16, 1984  (49  FR 
5990).  This  Discussion  Paper  described 


possible  BPA  policies  for  use  of  the 
Pacific  Northwest-Pacific  Southwest 
Intertie  (Intertie)  by  BPA  and  others 
within  existing  BPA  contractual 
obligations. 

On  July  30, 1984,  BPA  published  its 
Proposed  Near  Term  Intertie  Access 
Policy  in  the  Federal  Register  (49  FR 
30098).  Public  Comment  was  received 
through  August  13, 1984. 

On  September  7, 1984,  BPA  mailed  to 
all  interested  parties  a  copy  of  the 
"Notice  of  Near  Term  Intertie  Access 
Policy,"  which  was  effective  on  that 
date  and  was  subsequently  published  in 
the  Federal  Register  on  November  5, 
1984  (49  FR  44232).  This  policy  provided 
procedures  for  gaining  access  to  the 
Federally  owned  portion  of  the  Intertie 
for  firm  and  nonfirm  transactions  to  the 
Southwest.  The  initial  term  of  this  policy 
was  to  be  approximately  6  months  to 
allow  for  continuing  public  discussion, 
environmental  analyses,  and  an 
opportunity  to  gain  operational 
experience  under  the  policy. 

An  initial  Record  of  Decision  was 
prepared  in  September  1984  based  on 
the  comments  received  on  BPA's 
proposed  policy;  the  comments  made  at 
the  public  comment  forums;  any 
previous  comments  specifically 
incorporated  by  reference  by  the 
commenters;  and  related  documents. 

On  January  31, 1985,  BPA  mailed  to  all 
interested  parties  a  proposed  Near  Term 
lAP  which  incorporated  all  information 
received  under  the  Interim  lAP.  BPA 
requested  comments  particularly  on  the 
specific  parts  of  this  Near  Term  lAP 
which  had  changed  from  the  Interim 
lAP.  At  this  same  time,  BPA  notified  all 
interested  parties  that  the  term  of  the 
Interim  lAP  was  being  extended  to 
allow  sufficient  time  for  completion  of 
the  Environmental  Assessment  on  the 
Near  Term  lAP.  This  notice  also 
appeared  in  the  Federal  Register  on 
February  15, 1985  (50  FR  6379). 

BPA  prepared  an  Environmental  " 
Assessment  on  the  Near  Term  lAP 
which  analyzed  the  potential 
environmental  impacts  of  the  policy.  On 
March  7, 1985,  this  Environmental 
Assessment  was  approved  by  the 
Department  of  Energy.  Copies  of  the 
Environmental  Assessment  were  mailed 
to  interested  parties  for  comment,  with 
the  close  of  comment  period  on  April  15, 
198.'i. 

On  April  26, 1985,  BPA  notified  all 
interested  parties  that  the  term  of  the 
Interim  lAP  was  again  being  extended 
to  May  31, 1985  and  to  also  extend  the 
comment  period  on  the  Environmental 
Assessment  to  May  3, 1985.  This  notice 
appeared  in  the  Federal  Register  on  May 
10, 1985  (50  FR  19781).  This  second 
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extension  was  necessary  in  order  to 
allow  BPA  to  evaluate  the  Ninth  Circuit 
Court  of  Appeal's  decision  in  the 
Department  of  Water  and  Power  of  the 
City  of  Los  Angeles  v.  BPA  (No.  84-7618. 
April  24. 1985)  and  to  determine  how 
best  to  incorporate  the  decision  into  the 
Near  Term  lAP  and  Administrator's 
Record  of  Decision.  This  extension  was 
also  necessary  to  incorporate  comments 
received  during  the  extended  comment 
period  on  the  Environmental 
Assessment. 

The  environmental  analysis  included 
in  the  Environmental  Assessment 
supported  a  Finding  of  No  Significant 
Impact  (FONSl).  which  was  submitted  to 
the  Department  of  Energy  for  approval. 
This  approval  was  given  when  the 
FONSI  was  signed  by  the  Acting 
Assistant  Secretary  for  Policy,  Safety, 
and  Environment  on  May  31. 1985.  The 
Environmental  Assessment  and  FONSI 
are  available  on  request  from  BPA  at  the 
locations  listed  in  the  "For  Further 
Information  Contact '  section  of  this 
notice  or  by  calling  the  Public 
Involvement  documents  request  number. 

BPA  also  prepared  a  Record  of 
Decision  to  support  the  Near  Term  lAP. 
The  Record  of  Decision  evaluates  the 
issues  and  alternatives  and  describes 
the  basis  on  which  the  Administrator 
approved  the  Near  Term  lAP.  This 
Record  of  Decision  is  also  available  on 
request  from  BPA. 

I.  Discussion 

A.  Introduction 

This  Near  Term  lAP  supersedes  BPA's 
Interim  lAP  and  will  be  in  effect  until 
September  30, 1986. 

BPA  was  especially  mindful  of  the 
importance  of  this  policy  to  California 
parties.  Comments  from  California 
entities  were  carefully  reviewed  in  light 
of  the  experience  under  the  Interim  LAP. 
The  information  and  data  provided  in 
those  comments  did  not  support  claims 
of  harmful  and  unfair  practices.  BPA  is 
aware  that  the  comment  letters  spoke  of 
unaffardable  Pacific  Northwest  prices. 
However,  there  is  little  evidence  of  this. 
California  utilities  have  not  pursued 
opportunities  to  work  with  BPA  to 
achieve  maximum  displacement  of  their 
thermal  resources. 

For  a  complete  explanation  of  the 
decisions  involved  in  the  Near  Term 
lAP,  and  a  description  of  Intertie 
activity  under  the  Interim  lAP, 
interested  parties  may  obtain  copies  of 
BPA's  Record  of  Decision  and 
Environmental  Analysis  by  calling 
BPA's  Public  Involvement  office 
documents  request  number. 


B.  Overview  of  Changes 

1.  Exiting  Pacific  Northwest 
Resources.  BPA  received  inquires  as  to 
whether  two  projects,  Colstrip  4  and 
Valmy  2.  would  qualify  under  the 
defmition  of  "Existing  Pacific  Nort^yvest 
Resources."  The  relevant  language  was 
in  the  definition  of  the  term  in  the 
Interim  lAP.  It  appeared  that  these  two 
plants  qualify  under  that  definition  as 
being  extraregional  resources  dedicated 
to  regional  load  on  September  7, 1984. 
For  clarity,  the  Near  Term  lAP  sets  them 
forth  in  the  definition  specifically  to 
show  that  these  resources  are  included. 

2.  Assured  Delivery  for  Qualifying 
Existing  and  New  Firm  Contracts.  Some 
clarifying  language  has  been  added  to 
section  II.D.l.  of  the  proposed  policy. 
There  has  been  no  change  in  the  intent 
of  this  section  which  was  to  limit  the 
availability  of  this  priority  transmission 
service  to  firm  surplus  sales  of  Pacific 
Northwest  resources.  Five  requests  were 
received  to  approve  contracts  for 
Assured  Delivery  under  the  Interim  lAP. 
Official  notice  of  approval  was  issued 
for  one  such  contract — a  sale  between 
Tacoma  City  Light  and  Western  Area 
Power  Administration. 

3.  Economic  Override.  BPA  proposed 
an  economic  override  provision  in  the 
July  13, 1984.  draft  of  the  Interim  lAP. 
and  again  in  the  proposed  Near  Term 
lAP.  Once  again,  there  were  many 
negative  comments  from  the  California 
parties  for  whose  benefit  it  was 
intended,  as  well  as  from  Pacific 
Northwest  parties  who  feared  that  it 
could  be  misused.  During  the  Interim 
lAP,  there  was  very  little  unused 
capacity  to  which  an  economic 
reallocation  could  have  been  applied. 

Economic  override  is  not  included  in 
this  proposal.  During  the  term  of  the 
Near  Term  lAP,  BPA  will  monitor  the 
use  of  the  Intertie  and.  if  appropriate, 
BPA  may  amend  the  Near  Term  LAP  to 
provide  economic  override  provisions. 

4.  Exhibit  B  Firm  Surpluses.  In 
response  to  comments,  a  technical 
explanation  of  the  development  of 
Exhibit  B  Average  Firm  Surpluses  has 
been  included  in  the  Record  of  Decision. 
Exhibit  B  now  contains  information  as 
to  the  general  sources  of  the 
information.  BPA  expects  this  exhibit  to 
be  dynamic  with  utility  surpluses 
subject  to  change  from  time  to  time.  If 
appropriate.  Exhibit  B  levels  will  be 
recalculated  to  refiect  technical 
corrections  to  the  firm  energy  capability 
of  resources  or  changes  to  firm  loans 
based  on  updated  information.  The  most 
serious  challenge  to  BPA's  method  of 
determining  Exhibit  B  amounts  came 
from  the  Idaho  Power  Company,  who 
argued  that  they  be  allowed  to  calculate 


their  firm  surplus  based  on  median 
water  resource  planning  criteria.  Since 
Idaho  Power  Company  is  the  only 
Pacific  Northwest  utility  using  the 
median  water  planning  criteria.  BPA  has 
determined  its  Exhibit  B  surplus  using 
critical  water  assumptions  so  that  all 
Exhibit  B  amounts  are  developed  on  a 
comparable  basis. 

II.  Near  Term  Intertie  Access  Policy 

A.  Definitions 

1.  "Administrator"  means  the 
Administrator  of  BPA  and  is  used 
interchangeably  herein  with  BPA. 

2.  "Administrator's  Power  Marketing 
Program"  or  "BPA's  Power  Marketing 
Program  "  means  the  aggregate  of  BPA's 
power  marketing  actions  taken  and 
policies  developed  to  fulfill  BPA's 
statutory  obligations  and  policy 
directives.  These  action  and  policies  are 
based  on  the  exercise  of  broad  authority 
to  act,  consistent  with  sound  business 
principles,  to  recover  adequate  revenue 
to  repay  the  Federal  investment  in  the 
Federal  system  while,  at  the  same  lime, 
encouraging  the  widest  possible 
diversified  use  of  electric  power  at  the 
lowest  possible  rates  for  BPA  customers. 
BPA's  Power  Marketing  Program 
includes  the  Administrator's  obligation 
to  meet  his  power  supply  obligations  in 
the  Pacific  Northwest  and  to  market 
surplus  power  in  the  Pacific  Northwest 
in  a  manner  that  assures  an  adequate, 
reliable,  economical,  efficient,  and 
environmentally  acceptable  power 
supply,  while  preserving  regional  and 
public  preference  to  Federal  electric 
power  and  maintaining  BPA's  present 
and  future  rates  to  all  customers  at  the 
lowest  level  possible  consistent  with 
sound  business  principles.  BPA's  Power 
Marketing  Program  also  includes  the 
Administrator's  objectives  to  market 
surplus  Federal  power  to  the  Southwest 
utilities  at  equitable  prices  under  rates 
adopted  pursuant  to  section  7(i)  of  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act  (Pacific 
Northwest  Power  Act)  and  to  assist  in 
the  marketing  of  the  region's  surplus 
firm  power  to  the  Southwest. 

3.  "Assured  Delivery"  means  Intertie 
transmission  service  provided  by  BPA 
under  this  policy  that  is  interruptible 
only  as  a  result  of  uncontrollable  forces. 

4.  "BPA  Resources"  means  Federal 
Columbia  River  Power  System  (FCRPS) 
hydroelectric  projects;  resources 
acquired  by  the  Administrator  under 
long-term  contracts  in  force  on  the 
effective  date  of  enactment  of  the 
Pacific  Northwest  Power  Act;  Exchange 
Resources  consisting  of  electric  power 
purchased  under  section  5(c)  of  the 
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Pacific  Northwest  Power  Act;  resources 
acquired  by  the  Administrator  under 
contracts  in  force  on  September  7. 1984; 
and  resources  acquired  pursuant  to 
11(b)(6)(i)  of  the  Transmission  Act. 

5.  "Entity"  means  an  owner  of  a 
resource  other  than  a  Scheduling  Utility. 

6.  'Existing  Extraregional  Resources" 
are  those  resources  located  outside  the 
Pacific  Northwest  ivhich  were 
operational  on  September  7, 1984.  other 
than  extraregional  resources  which 
qualify  as  Existing  Pacific  Northwest 
Resources. 

7.  "Existing  Pacific  Northwest 
Resources"  are:  (a)  The  regional 
resources  of  Pacific  Northwest  utilities 
that  were  operational  on  September  7. 
1984;  (b)  the  extraregional  resources  of 
Pacific  Northwest  utilities  dedicated  to 
regional  load  on  September  7. 1984. 
which  include  Colstrip  4.  to  the  extent  of 
the  shares  dedicated  to  regional  load  by 
Pacific  Northwest  utilities  and  a  pro  rata 
portion  of  the  Montana  Power 
Company's  share,  and  the  Idaho  Power 
Company's  share  of  Vaimy  2;  and  (c)  the 
regional  resources  of  other  Pacific 
Northwest  Entities  that  were 
operational  on  September  7. 1984,  and 
for  which  a  continuing  relationship  with 
a  Scheduling  Utility  to  .serve  regional 
load  had  been  established  by  that  date. 
Existing  Pacific  Northwest  Resources  do 
not  include  BPA  Resources. 

8.  "Intertie  Capacity"  means 
transmission  capacity  on  the  Pacific 
Intertie  controlled  by  BPA  through 
ownership  or  contract  right,  increased 
by  electric  power  scheduled  south  to 
north  and  decreased  by  loop  flow, 
outages,  and  other  factors  that  reduce 
transmission  capacity  from  north  to 
south. 

9.  "Pacific  Intertie"  means  the  Pacific 
Northwest-Pacific  Southwest  Intertie 
that  consists  of  three  high-voltage 
transmission  lines  (two  500-kilovolt  (kV) 
alternating  current  (ac)  lines  and  one 
1.000-kV  direct  current  (dc)  line)  which 
extend  from  Oregon  into  California  or 
Nevada  and  any  additions  thereto. 

10.  "Pacific  Northwest"  means,  as 
defined  in  the  Pacific  Northwest  Power 
Act.  16  U.S.C.  §  839e.  the  area  consisting 
of  the  States  of  Oregon.  Washington, 
and  Idaho,  the  portion  of  the  State  of 
Montana  west  of  the  Continental  Divide, 
and  such  portions  of  the  Slates  of 
Nevada.  Utah,  and  Wyoming  as  are 
within  the  Columbia  River  Drainage 
Basin,  and  any  contiguous  areas,  not  in 
excess  of  75  air  miles  from  the  area 
referred  to  above,  which  are  a  part  of 
the  service  area  of  a  rural  electric 
cooperative  customer  served  by  the 
Administrator  on  the  effective  date  of 
the  Pacific  Northwest  Power  Act  which 
has  a  distribution  system  from  which  it 


serves  both  within  and  without  such 
region. 

11.  "Scheduling  Utility"  means  a 
utility  that  operates  a  generation  control 
area  within  the  Pacific  Northwest,  and 
any  utility  within  BPAs  generation 
control  area  that  schedules  with  BPA 
and  is  designated  as  a  Computed 
Requirements  customer. 

12.  "Substantial  increase  '  or 
■substantial  decrease,"  or  "substantially 

interfere,"  means  a  change  that  is  of 
qualitative  significance,  of  significant 
measurable  effect,  and  of  sufficient 
magnitude  to  require  remedial  action, 

13.  "Uncontrollable  Forces"  are 
defined  in  General  Wheeling  Provisions. 
GWP  Form-4R. 

B.  Term 

This  policy  is  effective  on  June  1, 1985. 
and  will  terminate  on  September  30. 
1986,  unless  extended  by  published 
notice. 

C.  Conditions  for  Intertie  Access 

1.  The  Administrator  will  provide 
Assured  Delivery  or  will  allocate 
available  Intertie  Capacity  to  BPA  and 
to  other  Scheduling  Utilities  pursuant  to 
the  conditions  and  procedures  for 
scheduling  and  allocations  set  forth  in 
this  policy,  unless  otherwise  provided 
by  the  terms  of  existing  contracts  listed 
in  subsection  II.D.l.a.,  below.  Any 
Scheduling  Utility  which  has  access  to 
California  markets  via  ownership  or 
contractual  rights  over  non-BPA 
transmission  facilities  will  be  required 
to  use  the  capacity  of  such  facilities 
prior  to  receiving  any  access  on  BPA 
Intertie  Capacity.  An  Entity  that  desires 
access  to  the  Pacific  Intertie  may 
request  access  through  the  Scheduling 
Utility  in  whose  control  are  the  Entity's 
resource  is  located.  If  such  resource  is  in 
BPA's  control  area,  arrangements  shall 
be  made  regarding  operation  of  the 
resource  during  times  when  Intertie 
deliveries  cannot  be  made. 

2.  The  Administrator  will  provide 
Assured  Delivery  or  allocate  available 
Intertie  Capacity  only  for  power  from 
BPA  Resources  and  Existing  Pacific 
Northwest  Resources,  except  to  the 
extent  that  Existing  Extraregional 
Resources  are  permitted  access  under 
this  policy.  For  purposes  of  determining 
access  to  BPA's  Intertie  Capacity,  utility 
declarations  of  available  surplus  shall 
not  include  amounts  of  energy  which 
have  been  purchased  from  an 
extraregional  utility  if  such  purchase 
would  interfere  with  the  marketing  of 
BPA  power  or  would  decrease  the 
Intertie  access  which  BPA  and  Pacific 
Northwest  utilities  would  otherwise 
have.  If  BPA  determines  that  an 
extraregional  purchase  has  been 


improperly  included,  BPA  shall  adjust 
such  utility's  Intertie  access  accordingly. 

3.  Subject  to  reserving  Intertie 
Capacity  otherwise  required  by  the 
Administrator  to  support  his  Power 
Marketing  Program,  the  Administrator 
will  provide  Assured  Delivery  or 
allocate  Intertie  Capacity  for  an  Existing 
Pacific  Northwest  Resource  or  an 
Existing  Extraregional  Resource  only 
when  providing  such  Intertie  access: 

a.  Will  not  substantially  interfere 
with: 

(1)  The  Administrator's  Power 
Marketing  Program;  or 

(2)  The  operating  limitations  of  the 
Federal  system;  and 

b.  Will  not  conflict  with: 

(1)  The  Administrator's  existing 
contractual  obligations;  or 

(2)  Any  other  legal  obligations  of  the 
Administrator  and 

c.  Will  not  result  in  operation  of 
resources  whose  use  will  adversely 
impact  fish  and  wildlife  in  a  manner  that 
results  in  a  substantial  decrease  in  the 
effectiveness  of.  or  a  substantial 
increase  in  the  need  for.  expenditures  or 
other  actions  by  the  Administrator  to 
protect,  mitigate,  or  enhance  fish  and 
wildlife;  or  otherwise  substantially 
interferes  with  the  obligations  of  the 
Administrator  under  the  Pacific 
Northwest  Power  Act  to  adequately 
protect,  mitigate,  or  enhance  fish  and 
wildlife  including  taking  into  account  at 
each  relevant  stage  of  decisionmaking 
processes  to  the  fullest  extent 
practicable  the  Fish  and  Wildlife 
Program  adopted  by  the  Northwest 
Power  Planning  Council  pursuant  to  the 
Pacific  Northwest  Power  Act. 

4.  Operating  limitations  on  the  FCRPS. 
which  includes  the  Federal  power  and 
transmission  systems,  result  from  the 
Administrator's  obligation  to  operate  the 
FCRPS  in  an  economical  and  reliable 
manner  consistent  with  prudent  utility 
practices.  These  operating  limitations 
include,  but  are  not  limited  to: 

a.  The  BPA  Reliability  Criteria  and 
Standards; 

b.  Western  System's  Coordinating 
Council  fWSCC)  Minimum  Operating 
Reliability  Criteria; 

c.  North  American  Electric  Reliability 
Council-Operating  Committee  Minimum 
Criteria  for  Operating  Reliability;  and 

d.  the  limitations  that  result  from  the 
Administrator's  coordination  with  other 
utilities  and  Federal  agencies  regarding 
resource  and  river  operations. 

5.  The  Administrator's  existing 
contractual  obligations  include,  but  are 
not  limited  to  those  contracts  listed  in 
subsection  II.D.l.a.  below.  Section  II.D. 
describes  how  BPA  will  implement  its 
Assured  Delivery  and  .allocation 
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procedures  to  avoid  conflict  with  these 
contracts. 

6.  To  verify  consistency  with  this 
policy,  upon  the  Administrator's  request. 
Sr.heduhng  Utilities  and  exlraregionai 
utilities  that  are  requesting  or  have 
received  Assured  Delivery  or  a  formula 
allocation,  shall  provide  the 
Administrator  with  a  hst  of  resources 
that  are  to  be  operated  or  that  were 
operated  at  such  hours  as  access  to  the 
Pacific  Intertie  will  be  or  was  provided, 
and  such  other  information  as  the 
Administrator  may  reasonably  need  to 
implement  the  policy.  The  utility  shall 
clearly  indicate  whether  it  considers  any 
such  information  proprietary.  BPA  will 
make  such  information  available  to  the 
public  to  the  extent  it  is  not  protected 
from  disclosure  by  law. 

7.  The  following  are  Special 
Provisions  Relating  to  Fish  and  Wildlife: 

a.  This  policy  presumes  that  BPA 
Resources.  Existing  Pacific  Northwest 
Resources,  and  Existing  Extraregion.il 
Resources  are  being  operated  consistent 
with  applicable  licenses,  permits,  or 
other  provisions  of  State  and  Federal 
law,  and  that  the  operation  of  these 
resources  or  providing  access  for  these 
resources  will  not  adversely  impact  fish 
and  wildlife  resources  in  a  manner 
described  in  subsection  II.C.3.C.,  above, 
unless  the  Administrator  determines 
otherwise. 

b.  Any  interested  person  who  wishes 
to  challenge  the  presumption  that  en 
Fxisting  Pacific  Northwest  Resource  or 
Existing  Extraregional  Resource  is  being 
operated  consistent  with  applicable 
licenses,  permits,  or  other  applicable 
provisions  of  State  and  Federal  law 
must  make  that  challenge  with  the  State 
or  Federal  agency  responsible  for 
regulation  of  the  resource  or 
administration  of  that  law. 

c.  Any  interested  person  who  wishes 
to  challenge  the  presumptio.   that  the 
operation  of  an  Existing  Pacific 
Northwest  Resource  or  Existing 
Extraregional  Resource  will  not 
adversely  impact  fish  and  wildlife  in  the 
manner  described  in  subsection  I1.C.3.C., 
above,  shall  notify  the  Administrator  in 
writing.  The  notification  shall  state  the 
manner  in  which  and  the  extent  to 
which  fish  and  wildlife  are  being 
adversely  impacted.  The  Administrator 
will  provide  a  copy  of  that  notification 
to  the  Scheduling  Utility,  to  any  other 
owner  or  operator  of  the  resource  and 
accept  public  comment  before  making  a 
determination  whether  fish  and  wildlife 
are  being  adversely  impacted  by  the 
operation  of  the  challenged  resource 

d.  Upon  receipt  of  a  determination  by 
the  relevant  agency,  under  subsection 
II.C.7.b.,  above,  that  a  resource  is  not  in 
compliance  with  applicable  licenses  or 


permits  or  other  applicable  State  or 
Federal  law,  and  a  determination  by  the 
Administrator  under  subsection  I1.C.7.C., 
above,  that  operation  of  the  resource 
will  adversely  impact  fish  and  wildlife 
resources  in  the  manner  described  in 
subsection  II.C.3.C.,  above,  the 
Administrator  will  not  provide  access  to 
the  Pacific  Intertie  for  that  resource. 

e.  For  a  resource  that  is  being 
operated  in  compliance  with  applicable 
licenses  or  permits  and  other  applicable 
State  or  Federal  law,  but  that  the 
Administrator  determines  will  adversely 
impact  fish  and  wildlife  in  the  manner 
described  in  subsection  II.CS.c,  above, 
the  Administrator  will  not  provide 
access  unless: 

(1)  The  owner  or  operator  of  the 
resource  agrees  to  modify  the  operation 
of  the  resource  in  a  manner  to  assure 
that  the  operation  of  the  resource  will 
not  have  the  adverse  impact  determined 
by  BPA:  or 

(2)  The  owner  or  operator  of  the 
resource  agrees  to  make  expenditures  or 
take  other  actions  not  inconsistent  with 
the  program  adopted  by  the  Northwest 
Power  Planning  Council  to  protect, 
mitigate,  or  enhance  fisa  and  wildlife  to 
offset  the  adverse  impact  to  fish  and 
wildlife  described  in  subsection 
II.C.3.C.,  above. 

f.  It  is  the  Administrator's  intent  that 
the  Long  Term  Intertie  Access  Policy 
will  not  provide  access  to  the  Intertie 
Capacity  under  that  policy  for  resources 
that  are  not  included  in  the  definition  of 
Existing  Pacific  Northwest  Resources 
under  this  Near  Term  lAP.  if 
construction  or  operation  of  these 
resources  will  adversely  impact  fish  and 
wildlife  resources  in  the  manner 
described  in  subsection  II.C.3.C..  above. 

D.  Assured  Delivery  and  Fomwla 
Allocation  Methods  for  Intertie  Access 

1.  Assured  Delivery  for  Firm 
Contracts,  a.  BPA  will  continue  to  use 
Intertie  Capacity  to  perform  its 
obligations  under  the  following  existing 
BPA  contracts: 

(1)  Portland  General  Electrics 
Contract  No.  14-03-55063  providing 
annual  Intertie  priority  access  rights: 

(2)  Pacific  Power  ft  Light's  Contract 
No.  14-03-56379  providing  annual 
Intertie  priority  access  rights: 

(3)  Washington  Water  Power's 
(WWPCo)  transmission  Contract  No. 
14-03-79101; 

(4)  Washington  Water  Power's 
transmission  Contract  No.  DE-MSr9- 
8lBP901b5; 

(5)  Western  Area  Power 
Administration's  Contract  No.  DE-MS- 
79-84B91827  for  the  purchase  of  surplus 
firm  power  from  BPA  and  transmission 


of  power  purchased  from  the  Basin 
Electric  Power  Cooperative; 

(6)  Pacific  Gas  ft  Electric's  (PG&E) 
Contract  No.  14-03-54132  for  the 
purchase  of  BPA's  seasonal  surplus 
capacity: 

(7)  BPA's  Capacity/Energy  Exchange 
Agreements,  listed  below: 


UMMy 


U)  Soft^rk ..-.««..... 

(b|  Glendal* 

(c)  Pasadana _ 

Id)  PG«E    

(•I  San  Ohk|0  Gas  A  Elactne.. 
If)  Souttwm  CaMonM  EJHon.. 


ConUdNo 


14-03-53290 
14-03-53236 
14-03-53297 
14-03-54134 
14-03-58638 
14-03-54126 


b.  BPA  will  use  Intertie  Capacity  to 
perform  its  obligations  under  new  BPA 
transactions  for  which  BPA  claims 
Assured  Delivery. 

c.  For  existing  or  new  contracts  of  a 
Scheduling  Utility,  Assured  Delivery 
may  be  provided  for  a  term  not  to 
extend  beyond  September  30. 1986  or 
the  termination  date  of  this  policy  if 
extended  by  BPA.  to  the  extent  that 
such  contract: 

(1)  Meets  the  conditions  of  section 
II.C,.  above;  and 

(2)  Provides  for  the  sale  of  firm  power 
from  specified  resources  by  a 
Scheduling  Utility  in  which  the  amount 
of  power  to  be  delivered,  the  price,  and 
terms  for  delivery  are  specified  in  a 
manner  that  assures  that  the  contract  is 
not  merely  an  advance  arrangement  to 
sell  nonfirm  power. 

d.  BPA  will  consider  the  following 
factors,  among  others,  to  determine  the 
extent  to  which  a  contract  of  a 
Scheduling  Utility  other  than  BPA  can 
receive  Assured  Delivery: 

(1)  The  extent  to  which  the  contract 
provides  for  a  firm  sale  resulting  in  a  net 
decrease  in  the  region's  surplus; 

(2)  The  extent  to  which  the  contract 
provides  for  return  of  energj'  to  the 
Pacific  Northwest; 

(3)  The  extent  to  which  the  selling 
price  is  subject  to  change  based  on  day- 
to-day  fluctuation  in  market  price; 

(4)  The  extent  to  which  the  buyer  has 
the  right  to  displace  purchases  under  the 
contract  with  nonfirm  energy. 

e.  Scheduling  Utilities  which  desire  to 
arrange  for  Assured  Delivery  for  a  firm 
contract  must  submit  such  contract  to 
the  Administrator.  The  Administrator 
shall  determine  whether  the  submitted 
contract  meets  the  eligibihty  criteria  set 
forth  above,  and  will  provide 
notification  of  this  determination  in 
writing  specifying  the  amount  and  term 
of  Assured  Delivery  to  be  provided  for 
the  contract. 

f.  In  order  to  receive  Assured  Delivery 
under  a  contract,  firm  hourly  schedules 
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must  be  established  by  the  Pacific 
Northwest  and  Southwest  parties,  and 
be  made  available  to  BPA  prior  to 
allocation  of  Intertie  Capacity.  Assured 
Delivery  will  not  be  provided  for  BPA's 
or  for  a  Scheduling  Utility's  total  eligible 
contracts  on  any  hour  that  exceeds 
BPA's  or  the  Scheduling  Utility's 
average  firm  energy  surplus  as  shown  in 
Exhibit  B  of  this  policy,  as  modified  or 
revised  from  time-to-time.  In  addition. 
Assured  Delivery  will  only  be  provided 
to  the  extent  that  the  total  energy 
delivery  for  an  operating  year  does  not 
exceed  the  utility's  total  energy  surplus 
for  such  operating  year,  as  set  forth  in 
Exhibit  B.  A  limited  exception  to  the 
Exhibit  B  upper  limit  will  be  made  for 
WWPCo  for  its  two  transmission 
contracts  executed  prior  to  the  Interim 
lAP  (see  subsection  II.D.l.a.  (3)  and  (4)) 
with  a  combined  firm  transmission 
demand  greater  than  WWPCo's  Exhibit 
B  Firm  Surplus.  WWPCo's  rights  to  use 
these  transmission  contracts  are  not 
changed  by  the  policy. 

g.  A  Pacific  Northwest  utility  may 
increase  its  average  firm  energy  surplus 
by  purchasing  surplus  firm  power  from 
BPA  or  any  Pacific  Northwest  utility. 
BPA  will  adjust  the  average  firm  surplus 
amounts  shown  in  Exhibit  B  for  the 
buying  and  selling  utilities  accordingly. 

h.  In  the  event  that  available  Intertie 
Capacity  is  reduced  such  that  it  is.  in 
BPA's  determination,  insufficient  for 
BPA  firm  deliveries  and  Assured 
Deliveries  of  other  Scheduling  Utilities. 
the  Pacific  Northwest  and  Southwest 
parties  will  establish  schedules  for 
delivery. 

2.  Formula  Allocation  Methods,  a. 
BPA  will  determine  the  Intertie  Capacity 
available  for  formula  allocations 
described  in  subsection  II.D.2.b..  below, 
after  first  taking  into  account  the 
conditions  for  Intertie  access  specified 
in  section  II.C,  above,  the  Intertie 
Capacity  necessary  to  serve  existing 
contractual  obligations  as  described  in 
subsection  II.D.l.a..  above,  and  the 
Intertie  Capacity  necessary  to  provide 
Assured  Delivery  for  quahfying  firm 
contracts  as  described  in  subsection 
II.D.l.b..  above.  Access  to  the  remaining 
available  Intertie  Capacity  will  be 
allocated  according  to  the  formulae 
described  below. 

b.  One  of  three  formulae  will  be 
applied  depending  on  which  of  the 
following  three  conditions  exists: 


(1)  Condition  1:  When  Exportable 
Energy  is  being  scheduled  pursuant  to 
the  terms  of  the  Exportable  Agreement 
(BPA  Contract  No.  14-03-73155).  then 
capacity  will  be  allocated  pursuant  to 
the  Exportable  Agreement.  An  example 
of  an  allocation  under  Condition  1  is 
shown  in  Exhibit.  A.  The  allocation 
procedure  of  the  Exportable  Agreement 
is  an  existing  contractual  obligation  and 
has  not  been  changed  as  a  result  of  the 
Intertie  Access  Policy  development 
process. 

(2)  Condition  2:  When  the  Exportable 
Agreement  allocation  formula  is  not  in 
effect,  but  BPA  and  other  Scheduling 
Utilities  declare  amounts  of  power 
available  for  access  to  the  Intertie  that 
exceed  the  available  Intertie  Capacity 
determined  as  described  in  subsection 
II.D.2a..  above,  the  capacity  will  be 
allocated  pursuant  to  the  following 
procedure: 

(a)  On  any  day  the  Scheduling 
Utilities  observe  as  a  normal  workday, 
each  Scheduling  Utility  shall  submit  to 
BPA  declarations  of  daily  quantities  of 
energy  and  hourly  capacity  it  has 
available  for  sale  to  the  Southwest  for 
the  period  beginning  at  midnight  of  the 
day  of  declaration  and  normally 
continuing  through  midnight  of  the  next 
normal  workday. 

(b)  A  Scheduling  Utility's  allocation 
for  each  hour  will  be  determined  and 
will  approximate  the  ratio  of  such 
Scheduling  Utility's  declaration  to  the 
sum  of  all  declarations  for  each  hour 
multiplied  by  the  available  Intertie 
Capacity.  An  example  of  an  allocation 
under  Condition  2  is  shown  in  Exhibit  A. 

(3)  Conditions  3:  When  the  Exportable 
Agreement  is  not  in  efi^ect,  and  when 
BPA  and  other  Scheduling  Utilities 
declare  power  available  for  access  to 
the  Intertie  in  an  amount  that  does  not 
exceed  the  available  Intertie  Capacity. 
BPA's  and  each  other  Scheduling 
Utility's  allocation  will  be  equal  to  its 
declaration.  An  example  of  an 
allocation  under  Condition  3  is  shown  in 
Exhibit  A. 

E.  Extraregional  Access 

Extraregional  utilities  will  be  allowed 
access  as  follows: 

1.  BPA  will  not  provide  Assured 
Delivery  to  extraregional  utilities. 

2.  Under  Condition  1.  the  Exportable 
Agreement  provides  that  access  to 


Intertie  Capacity  is  limited  to  signatories 
to  that  agreement. 

3.  BPA  may.  by  contract,  provide 
extraregional  utiUties  limited  access  to 
Intertie  Capacity.  Such  access,  however, 
would  be  conditioned  on  such  utilities' 
participation  in  the  Pacific  Northwest's 
coordinatediplanning  and  operation  to  a 
greater  extent  than  in  the  past  or 
agreement  to  provide  other  appropriate 
consideration  of  value  to  the  Pacific 
Northwest. 

4.  Under  Condition  3,  extraregional 
utilities  will  have  access  to  the  Intertie 
to  the  extent  that  Inertie  Capacity  is 
available  in  excess  of  the  capacity  used 
by  BPA  and  Scheduling  Utilities. 
Utilities  outside  the  Pacific  Northwest 
must  fully  use  other  available 
transmission  before  receiving  access  to 
Intertie  Capacity. 

F.  Remedies 

1.  Access  to  Intertie  Capacity  is 
conditioned  upon  compliance  with  the 
terms  of  this  policy. 

2.  Upon  a  determination  by  BPA  that 
the  terms  of  this  policy  are  not  being 
met.  BPA  will  so  notify  the  appropriate 
person(s)  setting  forth  the  nature  of  the 
noncompliance  and  the  action  that  may 
be  taken  to  achieve  compliance. 

3.  BPA  will  provide  a  reasonable 
opportunity  to  correct  such 
noncompliance  before  imposing  a 
remedy.  BPA  may  impose  a  prospective 
remedy  to  account  for  actions  already 
taken  that  were  not  in  compliance  with 
thJs  policy. 

4.  BPA  may  fashion  and  impose  an 
appropriate  remedy  for  noncompliance. 
Remedies  that  BPA  may  impose  include, 
but  are  not  limited  to: 

a.  Denial  of  access  for  a  resource; 

b.  Refusal  to  accept  schedules;  or 

c.  Reduction  in  future  allocations. 

G.  Exhibits 

Exhibits  A  and  B  are  a  part  of  this 
policy. 

Issued  in  Portland,  Oregon,  on  June  13, 
1985. 

Rol>ert  E.  Ratcliffe. 

Acting  Administrator. 
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Exhibit  \ 

Example  of  Formula  Allocation  Utuior 
Condition  1 

\ssumptions  Used  in  This  Example 

1  There  is  sufficient  energy  to  lonil 
the  potential  Intertie  Capacity  at  the 
Kxportabie  Agreement  rate. 


2.  Declarations  of  available  energy  are 
hourly. 

3.  Some  utilities  have  firm  contracts. 

4.  Some  utilities  have  intertie 
priorities. 

5.  Potential  Intertie  Capacity  equals 
5.800  MW. 

6.  Extraregional  utilities  are  not  able 
to  declare  or  receive  an  allocation  in 
this  condition. 


E>a;np'e  o^  an  Hourly  Declaration  and  Allocation  (In  MH) 


D) 


BPt 


12)  (3)  l«)  (S) 

ASSurM  ln«''9y  fonBjIi  Total 

Delivery     Declaration     illOtUlO?     (Qlfltat^flO 


14) 


(71  19) 

Adjusted  rinai 

Allecat'or     a'location 


soo 


lOU,  201 


lOU,  4} 


POt 


M, 


740 


1.000 
1.000 

960 

SCO 

100 

_JUfi 

S.760 


2  6)S 


979 


941 


440 


l.US 


1.079 


I. MS   ■   "* 


I.tlS 


9SI 


3.  IIS 


I.OSI 


993  -    1.99S    "   •' 


440  *        90 


919 


I.9SS 


to 


ts 


9sa 


soo 


•s 


_12» 

1.060 


-124 


s.too 


S.060 


S.900 


Description 

Column  1  ^L'tility  that  is  declannjj  °nerxy  for 
the  allocation  prtx«dure. 

Ciilumn  2  =The  amount  of  energy  to  be 
delivered  for  which  each  utility  has 
Assured  Delivery  access  as  specified 
prior  to  allocation  of  remaining  intertie 
rapacity. 

('olumn  3  =  Each  utility's  total  hourly  energy 
declaration  for  allocation  on  minassured 
intertie  capacity. 

Column  4  =  The  initial  allot.atiun  of  the 

remaining  Intertie  Capacity  after  being 
reduced  by  Assured  Deliveries. 

Column  5-^  The  initial  dllocatiiin  of  lnt«*rtie 
Capa.:ily  |5.8O0  MW). 

( 'olumn  6  =  Redllocation  is  required  liecause 
of  PC.F.s  priority  to  the  Intertie.  NOTE: 
BPA  does  not  share  in  these  pro  ri!!a 
reductions  necessitated  by  enactment  of 
priority  rights. 

Column  7  =The  final  allocation  of  the 

remaining  Intertie  Capacity  after  beii^a 
reduced  by  Assured  Deliveries 

Ciilurr.p  8  =  The  final  allucation  of  the  Intertie 
Capacil>  (3.8<»  MW).  After  the  final 
allocation  for  each  hour  of  the 
presr.hediile  day  or  days  is  determined. 
Pacific  Northwest  utilitien  would  be 


informed  of  their  allocation  and  would 
either  negotiate  sales  at  other  than  the 
Exportable  Agreement  rate  or  be 
combined  with  BPA'9  allocation  at  the 
Exportable  Agreement  rate  and  receive  a 
pro  rate  share  of  BPA  9alt;9. 

Example  of  Formula  Allocation  Under 
Condition  2 

Assumptions  Used  in  This  Example 

1.  Hourly  enerxy  available  at  the 
Exportable  Agreement  rate  within  the 
region  is  not  sufficient  to  cover  the 
potential  Intertie  Capacity. 

2.  The  hourly  energy  from  Pacific 
Northwest  utihties.  available  at  any 
price  is  more  than  sufficient  to  cover  the 
potential  Intertie  Capacity. 

3.  Utah  has  other  transmission  paths 
and.  therefore,  will  not  participate. 

4.  Some  utilities  have  firm  contracts. 

5.  Potential  Intertie  Cap  irity  equals 
.■i.800  MW. 

6  No  utility  has  a  priority. 
7.  PGE  has  one-fourth  ownership  of 
AC  Intertie  Capacity. 


Example  of  an  Hourly  Declaration  and 
Allck;ation  (in  MW) 


«1) 

A» 

lured 
OMIv- 

•y 

(2) 

1 

Energy 
decl» 
lation 

«3» 

Fornw- 

le 
aDoca- 

aon 

(4) 

Tjlal 

a<ioc» 
kon 

•5) 

BPA    

OU,  

ou-        

500 
200 

40 

700 

0 

0 

0 

2.000 

1.300 

1960 

0 

100 

200 

900 

1.351 

977 

1323 

0 

67 

135 

607 

1.951 
1  077 
1363 

PGE      .     ..i . — 

PA. 

PA. 

OU. — 

700 

67 

136 

607 

ToM 

1.440 

9.460 

4.360 

SMO 

Description: 

Column  1  =  Utility  which  is  declaring  energv 

for  the  allocation  procedure  or  using 

Intertie  rights. 
Column  2  =  The  amount  of  firm  energy  each 

utility  will  deliver,  as  specified  prior  to 

allocution  of  energy. 
Column  3  =  Each  utility's  energy  declaration. 
Column  4  =  The  initial  allocation  of  the 

remaining  Intertie  Capacity. 
Column  5  .^  Final  allocation  of  the  5.800  MW 

Intertie  Capacity. 

Example  of  Formula  Allocation  Under 

Condition  3 

Assumptions  Used  In  This  Example 

1.  Energy  available  at  any  price  is  not 
sufficient  to  cover  the  potential  market, 
excluding  extraregionals  (EXR). 

2.  The  potential  market  equals  5.800 
MW. 

3.  Some  utilities  have  firm  contracts. 

4.  No  intertie  priorities  remain. 

Example  of  an  Hourly  Declaration  and 
Au.cx;ation  (in  MW) 


(1) 


CO. 

lOUi 

PGE  

PA, 

PA,  

OU. 


SubloM.. 


Aa- 
sured 


4»y 
(2) 

SOO 
200 

40 

700 

0 

0 

0 


Energy 

dsda- 


«3> 


1.460 

0 

100 

200 

SOO 


Formu- 
la 


W 


EXR 


Total. 


1.440 
1.440 


3.060  I 
2.600 


0 
900 

1.460 

0  ; 

100  I 
200  I 

3.060 
1.300 


S.660        4.360        MOO 


Total 
aaoca- 

ton 

IS) 

SOO 

1.000 
I. SOO 
700 
100 
200 
SOO 

4.S00 
1.300 


Description: 

The  logic  followed  in  columns  1-S.  alwve, 
is  the  same  as  used  in  Condition  2,  except 
that  pxtraregional  utilities  have  been  added. 
Tliuir  allocations  are  based  upon  the  capai;ity 
remaining  after  fust  reducing  the  Intertie 
Capacity  by  the  declarations  for  BPA  and 
other  Pai.ific  Northwest  scheduling  utilities.  It 
is  understood  that  the  net  interchange 
between  BC  Hydro  and  BPA  is  limited  to 

2.non  MW. 
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ExHie(T  B 


U«Wy 


SonnavM  Power  Admmit- 
(ration 

Seam*  City  Light 

Tacoma  City  Light 

Grant  County  PUD _. 

Douglas  county  PUD 

Chelan  County  PUD 

Pend  Oetlla  PUD 

Eugene  Water  and  Elacthe 
Bowd 

Cowtitz  County  PUD _. 

Snohomish  County  PUO 

Montana  Power  Company 

Idaho  Power  Company 

Pacrfic  Power  A  UgM  Com- 
pany  

Portland    General     Etectnc 
Company 

Puget  Sound  Power  &  Light . 

Wasiwigton    Water 
Company 


Average  Firm  Swplus  ■ 


Federal  Energy  Regulatory 
Commission 


1984-65  .  196^-66    1986-87      [Docket  No».  8X81-415-002  et  ■!.] 


1.14 


0 
34 
40 

0 
23 

0 

0 
3 
0 
28 
0 

379 

191 
0 

91 


1.550 

S 

22 

45 

0 

28 

0 

0 

3 

0 

28 

75 

274 

196 
1 

47 


1.136 

0 

22 

54 

0 

28 

0 

0 

3 

0 

45 

82 

215 

229 
25 

48 


■  Ttw  Average  Firm  Surplus  (AFS)  found  in  Extvbit  B  lor 
both  the  Interim  and  Near  Term  lAP  is  based  on  the  Irm 
surplus  for  the  operating  yew*  usmg  long  range  planning 
data  The  determination  ol  ItM  AFS  is  based  on  loads  from 
the  BPA  long  term  load  lorecast  ol  July  1984  The  planned 
resource  operation  is  based  on  PNUCC  m)  BPA  data.  This 
data  IS  used  to  develop  a  *m  load/resource  balance  and 
the  AFS  lor  each  maior  UbHty  in  the  Pacific  Northwest 
Region 

-'  The  AFS  for  ttie  months  August  through  Oocem»)er  ol 
OV  198S-ta86  will  be  the  AFS  shown  times  18.  except  that 
m  tlie  months  of  Novemtjer  arx)  December,  when  Itie  Export- 
able  Agreement  a  m  ellecl.  ttie  AFS  shall  be  the  amount 
shown  The  lector  of  1  8  represents  the  ratio  ot  Srm  re- 
sources shaped  mto  August  through  December  by  Coordina- 
ton  Agreement  parties  lor  this  OV 

'  In  no  operaang  year  may  a  Scheduling  Utility  tiave 
Assured  Delivery  lor  more  energy  than  ttie  amount  of  AFS 
shown  dmes  ttie  number  ol  hours  m  ttie  operating  year  or 
portion  ol  an  operabng  year 

NOTC— Above  table  sut>|ect  to  revision 
[FR  Doc.  85-15553  Filed  6-27-B5:  8:45  am) 

BILUNQ  CODE  6450-01-11  , 


Louisiana  Resources  Co.  et  at.; 
Extension  Reports 

June  24.  1985. 

The  companies  listed  below  have  filed 
extension  reports  pursuant  to  section 
311  of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  and  Part  284  of  the 
Commission's  regulations  giving  notice 
of  their  intention  to  continue 
transportation  and  sales  of  natural  gas 
for  an  additional  term  of  up  to  2  years. 
These  transactions  commenced  on  a 
self-implementing  basis  without  case- 
by-case  Commission  authorization.  The 
sales  may  continue  for  an  additional 
term  if  the  Commission  does  not  act  to 
disapprove  or  modify  the  proposed 
extension  during  the  90  days  preceding 
the  effective  date  of  the  requested 
extension. 

The  table  below  lists  the  name  and 
addresses  of  each  company  selling  or 
transporting  pursuant  to  Part  284;  the 
party  receiving  the  gas;  the  date  that  the 
extension  report  was  filed;  and  the 
effective  date  of  the  extension.  A  letter 
"B"  in  the  Part  284  column  indicates  a 
transportation  by  an  interstate  pipeline 
which  is  extended  under  S  284.105.  A 
letter  "C"  indicates  transportation  by  an 
intrastate  pipeline  extended  under 
S  284.125.  A  "D"  indicates  a  sale  by  an 


intrastate  pipeline  extended  under 
S  284.146.  A  "G"  Indicates  a 
transportation  by  an  interstate  pipeline 
pursuant  to  {  284.221  which  is  extended 
under  S  284.105.  The  following  symbols 
are  used  for  transactions  pursuant  to  a 
blanket  certificate  issued  under  Section 
284.222  of  the  Commission's  Regulations: 
a  "G(HT)".  "G{HS)"  or  "G(HA)". 
respectively,  indicates  transportation, 
sale  or  assignments  by  a  Hinshaw 
pipeline;  a  "G(LT)"  indicates 
transportation  by  a  local  distribution 
company,  and  a  "G{LS)"  indicates  sales 
or  assignments  by  a  local  distribution 
company. 

Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  said 
extension  report  should  on  or  before 
luly  18, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  protests  filed  with  the  Commission 
vdll  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
party  to  a  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb. 
Secretary. 
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|KR  Doc  85-15450  Filed  8-27-«5:  8:45  am) 
MLLMO  COM  (rU-OI-M 

[Docket  Nos.  Of  85-522-000  •%  at.] 

Cogentrix  of  North  Carolina,  Inc.,  et  al.; 
Small  Power  Production  and 
Cogeneration  Facilities;  Qualifying 
Status;  Certificate  Applications,  ate 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
June  19.  1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Cogentrix  of  North  Carolina,  Inc. 

[Docket  No.  QF85-522-000| 

On  June  3. 1985.  Cogentrix  of  North 
Carolina.  Inc.  (Applicant)  of  Two 
Parkway  Plaza.  Suite  290.  Charlotte. 
North  Carolina.  28210  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  Tiling. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Everglades 
Sugar  Refinery,  Inc.  at  Clewiston, 
Florida.  The  facility  will  contain  three 
stoker-fired  boilers  and  a  condensing/ 
extraction  steam  turbine-generator.  The 
extracted  steam  will  be  used  for  process 
at  the  Everglades  Sugar  Refinery.  Inc. 
plant.  The  primary  energy  source  will  be 
coal.  The  net  electric  power  production 
capacity  of  the  facility  will  be  49,000 
kW.  The  facility  is  scheduled  to  start 
commercial  operation  in  June  1987. 

2.  ARCO  Petroleum  Products  Company 

(Docket  No.  QF85-526-0001 

On  June  6. 1985,  ARCO  Petroleum 
Products  Company,  (Applicant),  a 
Division  of  the  Atlantic  Richfield 
Company.  ARCO  Watson  Cogeneration 
Project,  333  Michelson  Drive,  Irvine. 
California  92730  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 


The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Watson 
Refinery,  1801  Sepulveda  Boulevard. 
Carson,  California  90749.  The  facility 
will  contain  four  combustion  turbine- 
generators,  four  heat  recovery  boilers 
(HRB)  and  two  extraction  steam  turbine- 
generators.  The  extracted  steam 
together  with  steam  from  the  HRB  will 
be  used  in  the  refinery  for  process 
operations,  predominantly  for  process 
heat  and  steam  turbine  drives.  The 
primary  energy  source  will  be  natural 
gas  supplemented  with  refinery  gas  and 
refinery  supplied  butane.  The  average 
power  production  capacity  of  the  facility 
will  be  344  MW.  Installation  of  the 
facihty  is  expected  to  begin  on  August  1. 
1986  with  date  of  commercial  operation 
in  December.  1987. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(FR.  Doc.  85-15499  Filed  6-27-65:  6:45  amj 
MLUNQ  COOC  (717-41-II 


(Docket  Nos.  CP85-394-000.  et  al.l 

Columbia  Gas  Transmission 
Corp.  et  ai.;  Natural  Gas  Certificate 
Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Columbia  Gas  Transmission 

Corporation 

Columbia  Gulf  Transmission  Company 

[Docket  No.  CP85-394-O001 
June  21. 1985 

Take  notice  that  on  March  26, 1985. 
Columbia  Gas  Transmission 
Corpoiation  (Columbia  Transmission). 
1700  MacCorkle  Avenue,  SE., 
Charleston,  West  Virginia  25314,  and 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf).  3805  West  Alabama 
Avenue.  Houston.  Texas  77027. 
hereinafter  referred  to  jointly  as 
Applicants,  filed  in  Docket  No.  CP85- 
394-000  a  request  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Dresser  Industries,  Inc. 
(Dresser  Industries)  under  their 
certificate  issued  in  Docket  Nos.  CP  83- 
76-000  and  CP83-496-000,  respectively, 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Applicants  propose  to  transport  up  to 
3.4  billion  Btu  equivalent  of  natural  gas 
per  day  on  behalf  of  Dresser  Industries 
through  June  30, 1985,  or  such  other  date 
as  determined  by  the  Commission  for 
termination  of  authorization  for  service 
hereunder  pursuant  to  Subpart  F  of  Part 
157  of  the  Commission's  Regulations  or 
until  terminated  by  either  party  upon 
thirty  days  prior  written  notice.  It  is 
indicated  that  the  gas  to  be  transported 
would  be  purchased  by  Dresser 
Industries  from  Producer's  Gas 
Company  (Producer's  Gas)  pursuant  to 
the  terms  of  a  gas  sales  agreement  dated 
January  4, 1985,  as  amended  January  9. 
1985.  It  is  also  explained  that  Producer's 
Gas  Company  would  deliver  the  gas  to 
Tennessee  Gas  Pipe  Line  Company,  a 
Division  of  Tenneco,  Inc.  (Tennessee),  at 
an  existing  point  of  interconnection  in 
Sabine  County,  Texas.  Tennessee  would 
then  deliver  the  gas  to  Columbia  Gulf  at 
an  existing  interconnection  in  Egan. 
Louisiana,  it  is  stated.  It  is  further 
indicated  that  Columbia  Gulf  would 
receive  the  gas  at  existing  points  of 
receipt  in  Louisiana  and  redeliver  to 
Columbia  Transmission  which  would 
redeliver  to  Columbia  Gas  of  New  York 
(CNY)  for  ultimate  delivery  to  Dresser 
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Industries'  plant  in  Olean.  New  York.  It 
is  stated  thai  Producer's  Gas  is  paying 
U.S.  Natural  Gas  Clearing  House  .02 
cents  per  Mcf  as  their  broker  for  setting 
up  the  agreements  between  Producer's 
Gas  and  Dresser  Industries. 

Columbia  Gulf  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  T-2  for  it8  transportation 
service:  Offshore  to  Kentucky— 23.92 
cents  per  dt  equivalent  of  gas  and  retain 
1.69  percent  of  the  total  gas  delivered 
into  its  system  for  company-use  and 
accounted-for  gas;  lateral  onshore  to 
Kentucky— 14.28  cents  per  dl  equivalent 
of  gas  and  retain  1.50  percent:  Rayne. 
Louisiana,  to  Kentucky — 12.76  cents  per 
dt  equivalent  of  gas  and  retain  1.50 
percent;  and  Corinth,  Mississippi,  to 
Kentucky — 6.38  cents  per  dt  equivalent 
of  gas  and  retain  0.75  percent. 

Columbia  Transmission  states  that  it 
would  charge  one  of  the  rates  in  its  Rate 
Schedule  TS-1  for  its  transportation 
service:  gas  received  from  Columbia 
Gulf  at  Leach.  Kentucky— 21.16  cents 
per  dt  equivalent  and  gas  received  from 
Columbia  Gulf  at  receipt  points  other 
than  Leach,  Kentucky — 29.93  cents  per 
dt  equivalent  provided  the  volumes  are 
within  CNY's  total  daily  entitlements 
(IDE).  Columbia  Transmission  states  it 
would  charge  32.50  cents  per  dt 
equivalent  for  gas  it  receives  from 
Columbia  Gulf  at  Leach,  Kentucky;  and 
41.27  cents  per  dt  equivalent  for  gas 
received  from  receipt  points  other  than 
Leach,  Kentucky  if  the  volumes  are  in 
excess  of  CNY's  TDE.  Columbia 
Transmission  further  states  it  would 
retain  2.43  percent  of  the  total  quantity 
of  gas  delivered  into  its  system  for 
compay-use  and  unaccounted-for  gas.  In 
addition  Columbia  Transmission  states 
it  would  collect  the  General  R&D 
Funding  Unit  of  the  Gas  Research 
Institute. 

Applicants  also  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  requested  applies  only 
to  points  related  to  sources  of  gas 
supply  not  to  delivery  points  in  the 
market  area.  Applicants  will  file  a  report 
providing  certain  Information  with 
regard  to  the  addition  or  deletion  of 
sources  of  gas  as  further  detailed  in  the 
application  and  any  additional  sources 
of  gas  would  only  be  obtained  to 
constitute  the  transportation  quantities 
herein  and  not  to  Increase  those 
quantities. 

Comment  date:  August  5. 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


2.  Columbia  Gas  Transmission 
Corporation 

Columbia  Gulf  Transmission  Company 

(Docket  No.  CP5-606-0001 
June  24. 1985. 

Take  notice  that  on  June  10, 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia  Transmission). 
1700  MacCorkle  Avenue,  SE.. 
Charleston.  West  Virginia  25314.  and 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  3805  West  Alabama 
Avenue,  Houston.  Texas  77027. 
hereinafter  referred  to  jointly  as 
Applicants,  filed  in  Docket  No.  CP85- 
606-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  for  FMC  Corporation 
(FMC).  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicants  propose  to  transport  up  to 
5,000  dt  equivalent  of  natural  gas  per 
day  on  behalf  of  FMC  for  an  initial  term 
of  three  years  and  from  month  to  month 
thereafter.  It  is  stated  that  the  gas  to  be 
transported  would  be  purchased  from 
Amoco  Production  Company  (Amoco) 
and  would  be  used  for  the  production  of 
insecticides.  It  is  explained  that 
Columbia  Gulf  would  receive  the  gas  at 
existing  points  of  receipt  in  Louisiana 
from  Amoco  and  deliver  it  to  Columbia 
Transmission  which  would  deliver  it  to 
Baltimore  Gas  and  Electric  Company, 
the  distributioa company  serving  FMC. 

Columbia  Transmission  states  that  it 
would  charge  rates  set  forth  in  its  Rate 
Schedule  TS-1;  Columbia  Gulf  states 
that  it  would  charge  rates  set  forth  in  its 
Rate  Schedule  T-2.  Further  Columbia 
Transmission  states  that  it  would  retain 
2.43  percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas  as  set  forth 
in  Rate  Schedule  TS-1:  Columbia  Gulf 
states  that  it  would  retain  1.50  percent 
as  set  forth  in  Rate  Schedule  T-2. 

Comment  date:  July  15, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Northwest  Central  Pipeline 
Corporation 

(Docket  No.  CP85-550-O00) 
June  24. 1985. 

Take  notice  that  on  May  29. 1985, 
Northwest  Central  Pipeline  Corporation 
(Northwest  Central),  P.O.  Box  3288, 
Tulsa,  Oklahoma  74101,  filed  in  Docket 
No.  CP85-550-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 


the  construction  and  operation  of 
facilities  to  enable  it  to  make  a  direct 
interruptible  sale  of  gas  to  Cargill  Salt 
Division  of  Cargill,  Inc.  (Cargill),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northwest  Central  states  that  the  gas 
would  be  used  in  a  salt  dryer  and  a 
small  heating  load  at  Cargill's  plant  in 
Woods  County,  Oklahoma.  It  is  asserted 
that  such  sale  would  not  significantly 
affect  Northwest  Central's  overall  gas 
supply  and  that  such  sale  would  not 
have  a  detrimental  effect  on  existing 
customers.  It  is  explained  that  Cargill's 
peak  day  requirements  would  be  360 
Mcf  of  natural  gas  while  annual 
requirements  would  be  90,000  Mcf  of 
natural  gas. 

Northwest  Central  states  that  the 
proposed  facilities  would  include  a  tap 
and  appurtenances  and  would  cost 
approximately  $27,760.  which  would  be 
paid  from  treasury  cash. 

Comment  date:  July  15, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Tnmkline  Gas  Company 

[Docket  No.  CP85-558-000| 
June  24, 1985. 

Take  notice  that  on  June  3, 1985, 
Tnmkline  Gas  Company  (Trunkline), 
P.O.  Box  1642,  Houston.  Texas  77001. 
filed  in  Docket  No.  CP85-558-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  partially  its 
transportation  service  for  Panhandle 
Eastern  Pipe  Line  Company  (Panhandle) 
by  reducing  the  volumes  transported,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  Commission  and 
open  for  public  inspection. 

Trunkline  requests  Commission 
permission  to  implement  a  November  12, 
1984,  amendment  to  a  transportation 
agreement  executed  on  January  15, 1980, 
between  Trunkline  and  Panhandle  for 
the  transportation  of  natural  gas  from 
offshore  Louisiana  to  Douglas  County. 
Illinois.  Pursuant  to  this  amendment 
Trunkline  proposes  to  reduce  the 
volumes  transported  to  Panhandle  by  50 
percent,  from  1.500  Mcf  per  day  to  750 
Mcf  per  day  and  to  reduce  the  totH 
monthly  charge  from  $25,737  to  $13,650. 

Comment  date:  July  15. 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP85-603-000| 
June  21. 1985. 

Take  notice  that  on  June  10. 1985. 
United  Gas  Pipe  Line  Company  (United). 
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P.O.  Box  147a  Houston,  Texas  77001. 
filed  in  Docket  No.  CP85-603-000  a 
request  pursuant  to  5  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  a  sales  tap  to 
supply  the  distributor.  Terrebonne 
Parish,  Louisiana  (Terrebone).  gas 
volumes  for  resale  in  the  Bayou  Black 
service  area,  under  the  certificate  issued 
in  Docket  No.  CP82-430-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  ail  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  States  that  the  sales  tap  would 
enable  United  to  supply  an  estimated 
daily  average  of  68  Mcf  of  natural  gas  to 
Terrebone  for  resale  to  its  residences  in 
the  Bayou  Black  service  area,  under 
United'8  Rate  Schedule  G-S. 

United  further  states  that  is  would 
construct  and  operate  the  proposed 
sales  tap  and  that  it  has  sufficient 
capacity  to  render  the  proposed  service 
without  detriment  or  disadvantage  to  its 
other  existing  customers. 

Comment  date:  August  5, 1985,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  to  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Comnmission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 


for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unlebS  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenoflth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-15498.  Filed  6-27-85;  8;45  amj 

BtLUNQ  CODE  (717-01-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-FRL-28S6-91 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency 

Office  of  Federal  Activities,  General 

Information  (202)  382-5073  or  (202)  382- 

5075. 
Availability  of  Environmental  Impact 

Statements  filed  June  17. 1985  through 

June  21, 1985  pursuant  to  40  CFR  1506.9. 

EIS  No.  850257,  Final.  AFS.  AZ.  Bill 
Williams  Mountain  Ski  Area 
Development  and  Mgmt.  Plan.  Kaibab 
National  Forest.  Coconino  County. 
Due:  July  29. 1985,  Contact:  Dennis 
Lund  (602)  635-2681. 

EIS  No.  850258,  Draft.  FHW.  AR.  US  65 
Bynpass  Construction.  US  65/US  270 
Interchange  and  Byrant  Street 
Intersection  to  US  65/US  65B 
Interchange.  Jefferson  County.  Due: 
August  12.  1985.  Contact:  Edward 
Lydick  (501)  378-5625. 

EIS  No.  850259.  Final.  COE.  FL.  Amelia 
Island  Beach  Erosion  Control  Plan. 
Nassau  County.  Due:  July  29. 1985. 
Contact:  Paul  Schmidt  (904)  791-2202. 

EIS  No.  850260.  Draft.  AFS.  NV. 
Humboldt  National  Forest  Land  and 


Resource  Mgmt.  Plan,  Humboldt. 
Lincoln.  Nye  and  White  Pine  Counties. 
Due:  September  30. 1985.  Contact:  B.|. 
Graves  (702)  738-5171. 

EIS  No.  850261.  Draft.  FHW,  OR, 
Tualatin  Valley  Highway  Widening. 
21th  Avenue  to  East  Main  Street. 
Washington.  County.  Due:  August  22, 
1985,  Contact:  Campbell  Gilmour  (503) 
378-8486. 

EIS  No.  850262,  Draft.  NSF.  PRO. 
Scientific  Ocean  Drilling  Program. 
Expansion.  Drilling  in  High  Latitudes. 
Drilling  in  or  near  Environmentally- 
Sensitive  Regions,  Drilling  on 
Continental  Margins  and  Drilling  with 
a  Riser  and  Blowout  Prevention 
System,  Due:  September  27, 1985, 
Contact:  Thomas  Cooley  (202)  357- 
7837. 

EIS  No.  850263,  Final.  COE,  WI,  Green 
Bay  Harbor  Confined  Disposal 
Facility,  Construction,  Operation  and 
Maintenance,  Brown  County.  Due: 
July  29. 1985.  Contact:  Florence  Bissell 
(313)  226-3510. 

EIS  No.  850264.  Draft,  IBR.  CA,  Freeman 
Diversion  Improvement  Project. 
Construction  and  Operation,  Santa 
Clara  River,  Combat  of  Seawater 
Intrusion.  Ventura  County,  Due: 
August  19, 1985,  Contact:  Roderick  M. 
Hall  (916)  484-4792. 

EIS  No.  850265,  Final  COE,  NJ,  Ramapo 
River  Flood  Control  Plan,  Borough  of 
Oakland,  Bergen  County.  Due:  July  29. 
1985.  Contact:  M.  Lou  Bernard  (212) 
264-3609. 

EIS  No.  850266,  Final,  COE,  NJ,  Molly 
Ann's  Brook  Flood  Control  Plan, 
Boroughs  of  Haledon  and  Prospect 
Park  and  the  City  of  Paterson,  Passaic 
County,  Due:  July  29. 1985.  Contact:  M. 
Lou  Bernard.  (212)  264-3609. 

Amended  Notices 


EIS  No.  850241,  Draft,  EPA,  PR,  Culebra 
Wastewater  Treatment  Facility 
Design  and  Construction  Plan,  Grant, 
Due:  August  5, 1985,  Published  FR  6- 
14-85 — Review  period  reestablished. 

EIS  No.  850246,  Final,  FHW,  PA, 
Newtown  Bypass  Extension, 
Newtown  Pike  to  1-95  Interchange, 
Completion,  Bucks  County,  Due:  July 
22.  1985.  Published  FR  6-14-B5— 
Incorrect  bypass  name. 
Dated:  June  25.  1985. 

William  D.  Dickerson. 

Acting  Director.  Office  of  Federal  Activities. 

(FR  Doc.  85-15640  Filed  6-27-85:  8:45  am) 
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lER-FRL-2857-11 

Environmental  Impact  Statements  and 
Regulations;  Avsilability  of  EPA 
Comments  l 

Availability  of  EPA  comments 
prepared  June  10, 1905  through  June  14. 
19d5  pursuant  to  the  Environmental 
Review  Process  (ERP),  undrr  section  309 
of  the  Clean  Air  Act  und  Section 
102(2)(c)  of  the  National  Enviromnontal 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5475/76.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  October  19. 1984  (49  PR 
41108). 

Draft  EISs 

ERP  No.  D-COE-F3219O-O0,  Rating 
LO,  Lower  Ohio  River  Navigation  Study 
Area,  Improvements,  Cumberland  R.  to 
Mississippi  R..  KY  and  IL.  r-UMMARV: 
EPA's  review  of  the  DEIS  did  not 
identify  any  signficant  environmental 
impacts  requiring  changes  to  the 
proposed  project. 

ERP  No.  D-COE-G36129-AR,  Rating 
LO,  L'Anguille  R.  and  Tributaries  Flood 
Damage  Reduction,  AR.  SUMMARY:  EPA 
has  not  identified  any  potential 
enviromental  impacts  requiting 
substantive  changes  to  the  proposal. 

ERP  No.  D-SCS-H36094-MO.  Rating 
EC2,  Big  Creek  and  Hurricane  Creek 
Watershed  Protection  and  Flood 
Prevention  Plan,  MO.  SUMMARY:  CP.A 
expressed  concern  that  the  DEIS  did  not 
thoroughly  evaluate  the  potential  for 
floodplain  land  conversion  resulting 
from  the  project,  and  that  intensification 
of  cropland  farming  in  the  protected 
floodplain  may  result  in  adverse  impacts 
to  stream  water  quality  through 
expanded  use  of  agricultural  chemicals 
adjacent  to  the  water  body.  EPA 
suggested  that  the  Soil  Conservation 
Service  clarify  provisions  for  mitigation 
of  impacts  to  bottomland  forested 
wetlands. 

Final  EISs 

ERP  No.  F-FHW-F40204-M1, 
Carpenter  Road  Widening.  Extension 
and  Grade  Separation,  North  Saginaw 
St.  to  Genesee  Rd.,  MI.  SUMMARY:  EPA 
did  not  identify  any  significant 
environmental  impacts  requiring 
changes  to  the  proposed  project. 

ERP  No.  F-FIiVv'-G40032-TX.  Beltway 
8  (Section  II)  Circumferential  Freeway 
Con  'ruction,  TX-225  to  1-45,  TX. 
SUMMARY:  EPA  has  not  identified  any 
potential  enviromental  impacts  requiring 
changes  to  the  proposal. 


ERP  No.  F-FHW-K40097-CA.  Harbor 
Freeway  Corridor  (I-llO)  Transitway 
Construction.  San  Pedro  to  the  Los 
Angeles  City  Convention  Center.  CA. 
SUMMARY:  EPA  had  no  comments  on  the 
1-ElS. 

Dotted:  June  Z5. 1985. 
\Vi!li3ni  D.  Dickerson. 

Acting  Director.  Office  of  Federal  Activities. 
I^R  Doc.  85-  15639  Filed  fr-27-85;  8:45  air.] 
FILLING  CODE  «56fr-50-lt 

lOPTS-51577,  FRL-2856-21 

Certain  Chemicals  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Subst-'inces  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  pre.manufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13.  1983  (48  FR  21722).  This  notice 
announces  receipt  of  twenty-eight  PMNs 
and  provides  a  summary  of  each. 
CAT8S:  Close  of  Review  Period. 

F  85-1075.  85-1076  and  85-1077— 
September  n.  1985. 

P  85-1078  and  85-1079— September  14. 
1985. 

P  35-1080.  85-1081,  85-1082.  85-1083, 
85-1084,  85-1085.  85-1086,  85-1087,  85- 
1008,  85-1089,  85-1090,  85-1091,  85-1093. 
85-1094,  85-1095,  85-1096,  85-1097  and 
85-1098— September  15. 1985. 

P  85-1099,  8.5-1100,  85-1101  and  85- 
1102— September  16. 1985. 

P  85-1103— Septem.ber  17, 1985. 

Written  comments  by: 

P  85-1075,  85-1076  and  85-1077— 
August  12,  1985. 

P  G5-1078  and  85-1079— August  15. 
1985. 

P  35-1080,  85-1081,  63-1082,  85-1083, 
8.5-1084,  85-1085.  85-1086.  85-1087.  85- 
1038,  85-1089,  85-1090,  85-1091,  85-1093, 
85-1094,  85-1095,  85-1096,  85-1097  and 
85-1016— August  16,  1985. 

P  85-1099,  85-1100.  85-1101  and  85- 
1102— August  17.  1985. 

P  85-1103— August  18.  1985. 
ADORES?:  Written  comments,  identified 
bv  the  document  control  number 
"(OFf&-51577j"  and  the  specific  PMN 
number  should  be  sent  to: 
Document  Control  Officer  (TS-793), 

Chemical  Information  Branch. 


Information  Management  Division. 

OfTice  of  Toxic  Substances, 

Environmental  Protection  Agency. 

Rm.  F.-201,  401  M  St.,  SW.. 

Washington  DC  20460.  (202-382-3532). 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch.  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
E-611,  401  M  St.,  SW..  Washington.  DC 
20460,  (202-382-3725). 
SUPPLEMErfTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 

P 85-1075 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted 
phenylcarbonyl  benzoic  acid. 

Use/Production.  (G)  Captive 
intermediate  used  in  manufacturing  a 
minor  component  for  paper  coating. 
Prod,  range:  Confidential. 

Toxicity  Data.  Ames  Test:  Negative. 

Exposure.  Confidential. 

En  vironme.ntal  Release/Disposal. 
Confidential  Disposal  by  publicly 
owned  treatment  works  (POTW). 

P  85-1076 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  phenyl 
isobenzofuranone. 

Use/Production.  (G)  Captive 
intermediate  used  in  manufacturing  a 
minor  component  for  paper  coating. 
Prod,  range:  Confidential. 

Toxicity  Data.  Ames  Test:  Negative. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  POTW. 

P  85-1077 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  bis  phenyl 
isobenzofuranone. 

Use/Production.  (G)  Minor  component 
used  in  paper  coatings.  Prod,  range: 
Confidential. 

Toxicity  Data.  Ames  Test:  Negative. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  POTW. 

F 85-1078 

Manufacturer  Confidential. 

Chemical.  (S)  N(alpha.  alpha- 
dimethyl,  meta-isopropenyl  benzyl), 
poly(oxy/l.2-ethanediyl,  alpha-(nonyl 
phenyl)  carbamate. 
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Use /Production.  (G)  The  use  will 
involve  some  exposure  lo  nonchemical 
industrial  employees.  Prod,  range: 
lO.OOft-1 50,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  6  workers,  up  to  2  hrs/da.  up  to 
75  da/yr. 

En  vironmental  Release/Disposal. 
Minimal  release  to  air.  Disposal  by 
biological  treatment  lagoons  and 
landfill. 

P  85-1079 

Importer.  Biddle  Sawyer  Corporation. 

Chemical.  (C)  Substituted 
naphthalene.  [1.2-ethenediyl  bis]  (sulfo- 
4. 1-phenylene)  imino{chloro-1.3,5- 
triazinediyl)  imino  (hydroxy-substituted- 
naphthalcnediyl)azo]l  bis-,  alkali  metal 
salt. 

Use/Import.  (S)  Reactive  dye  for 
textile.  Import  range:  40.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release. 

P  85-1080 

Importer.  ConHdential. 

Chemical.  Further  clarification  needed 
before  information  can  be  released  lo 
the  public  files. 

Use/Import.  (S)  Industrial  hot  melt 
adhesive.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  2,000  mg/ 
kg:  Acute  dermal:  > 2.000  mg/kg. 

Exposure.  Processing  and  use:  dermal 
and/or  inhalation. 

En  vironmental  Release/Disposal. 
Disposal  by  landfill. 

P  85-1061 

Manufacturer.  Confidential. 

Chemical.  (C)  (Triacyl)silylalkyl  ester 
of  an  alkenoic  acid. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  500-2,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  a  total  of  4 
workers. 

En  vironmental  Release/Disposal. 
Less  than  or  equal  to  1.5  kg  released  to 
land.  Disposal  by  landfill. 

P  85-1082 

Manufacturer.  Confidential. 

Chemical.  [S]  Humic  acids,  cupric 
salts. 

Use/Production.  (G)  Two  categories 
of  use:  One  is  highly  dispersive  and  the 
other  is  an  open,  non-dispersive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal  and 
inhalation,  a  total  of  3  workers. 

Environmental  Release/Disposal.  No 
release  to  air,  water  and  land. 


P  85-1063 

Manufacturer.  Confidential. 

Chemical.  (S)  Humic  acids  cupric 
nitrate  complex. 

Use /Product  ion.  (G)  Two  categories 
of  use:  One  is  highly  dispersive  and  the 
other  is  an  open,  non-dispersive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal  and 
inhalation,  a  total  of  3  workers. 

Environmental  Release/Disposal.  No 
release,  to  air.  water  and  land. 

P 85-1084 

Manufacturer.  Confidential. 

Chemical.  (S)  Humic  acids  cupric 
sulfate  complex. 

Use/Production.  (G)  Two  categories 
of  use:  One  is  highly  dispersive  and  the 
other  is  an  open,  non-dispersive  use. 
Prod,  range;  Confidential. 

Toxicity  Data.  No  data  submitted. 

E.xposure.  Manufacture:  dermal  and 
inhalations,  a  total  of  3  workers. 

Environmental  Release/Disposal.  No 
release  to  air.  water  and  land. 

P  85-1085 

Manufacturer  SCM  Specialty 
Chemicals. 

Chemical.  (G)  Alkoxy  terpenylsilane. 

Use/Production.  (G)  Surface  modifier. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  85-1086 

Manufacturer.  Ashland  Chemical 
Company. 

Chemical.  (G)  Urethane  of 
poly  methylene  polyphenyl  isocyanate 
and  saturated  alcohol. 

Use/Production.  (G)  Adhesion 
promoter.  Prod.  Range:  Confidential 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  4  workers,  up  to  1  hr/da.  up  to  9 
da/yr. 

En  vironmen  tal  Release/Disposal. 
Less  than  0.02  mg/m'  released  to  air. 

P  85-1087 

Manufacturer.  Confidential. 

Chemical.  Further  clarification  needed 
before  information  can  be  released  to 
the  public  files. 

Use/Production.  (S)  Textile  biocide. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  Male — 1.52 
g/kg.  Female — 1.29  g/kg.  Combined — 
1.29  g/kg;  Acute  dermal:  Male — >2  g/ 
kg.  Female — 5.35  g/kg;  Irritation:  Skin — 
very  slight/negligible.  Eye — mild/ 
moderate;  Ames  test:  Negative;  Skin 
sensitization:  Non-sensitizer,  LCm  48  hr 
(Daphnia  magna):  1.1  mg/L:  LCm  96  hr 


(Bluegill):  0.49  mg/L;  LC»  96  hr 
(Rainbow  Trout):  0.55  mg/L  LCm  8  day 
(Bob  White  quail  and  mallard  duck): 
>  5,000  parts  per  million  (ppm);  LDjo 
(Bob  White  quail):  250  mg/kg;  BOD: 
Non-biodegradable. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential.  Disposal  by  POTW. 

P  85-1088 

Manufacturer.  Confidential. 

Chemical  Further  clarification  needed 
before  information  can  be  released  to 
public  files. 

Use/Production.  (G)  Chemical 
recovery.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5  g/kg; 
Irritation:  Skin — Not  an  irritant.  Eye — 
Not  an  irritant;  LCm  98  hr  (Rainbow 
trout):  4,250  mg/1. 

Exposure.  Manufacture:  dermal  and 
inhalation. 

Environmental  Release/Disposal. 
Confidential. 

P  85-1089 

Manufacturer.  Confidential. 

Chemical.  Further  clarification  needed 
before  information  can  be  released  to 
public  files. 

Use /Production.  (G)  Chemical 
recovery.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  > 5  g/kg; 
Irritation:  Skin — Not  an  irritant.  Eye — 
Not  an  irritant. 

Exposure.  Manufacture:  dermal  and 
inhalation. 

Environmental  Release/Disposal. 
Confidential. 

P 85-1090 

Manufacturer.  Confidential. 

Chemical.  Further  clarification  needed 
before  information  can  be  released  to 
public  files. 

Use/  Production.  (G)  Chemical 
recovery.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5  g/kg; 
Irritation:  Skin — Not  an  irritant.  Eye — 
Not  an  irritant;  LC50  96  hr  (Rainbow 
trout):  4.190  mg/l. 

Exposure..  Manufacture:  dermal  and 
inhalation. 

En  vironmental  Release/Disposal. 
Confidential. 

P85-1091 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Polystyrylpyridine 
resin. 

Use/Production.  (S)  Industrial  matrix 
resin  for  graphite  glass  laminates,  glass 
kevlar  composites  used  in  fire  blocking, 
structural/non  structural  and  ablative 
applications.  Prod,  range:  Confidential. 


Federal  Register  /  Vol.  50,  No.  125  /  Friday.  June  28.  1985  /  Notices 


26839 


Toxicity  Data.  Acute  oral:  >  1,000  mg/ 
kg;  Acute  dermal:  2,000  nig/kg:  Irritation: 
Skin — Not  a  primnrj'  irritant.  Eye — 
Nonirritant. 

Exposure.  Manufacture:  dermal. 

En  vironmental  Release /Disposal. 
Release  to  air.  Disposal  by  incineration. 

P85-1093 


£/•.  Cc 


Manufacturer.  Confidential. 

Chemical.  (G)  Trisubstituted 
methanaminium  salt. 

Use/Production.  (G)  Open,  non- 
dispersive  use  in  parts  for  a  commercial 
article.  Prod,  range:  75 — 100  kg/yr. 

Toxicity  Data.  Acute  oral:  Males — 
2,540  nig/kg.  Females— 2,263  mg/kg; 
Acute  dermal:  >20  mL/kg;  Irritation: 
Skin — Minimal,  Eye — Slight;  Skin 
sensitization:  Low  potential  for  human. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  15 
workers,  up  to  7  hrs/da,  up  to  50  da/yr. 

Environmental  Release/Disposal. 
Less  than  0.5  to  less  than  13  kg/batch 
incinerated. 


P 85-1094 

Importer.  Confidential. 

Chemical.  (G)  Disubstituted-1.1- 
biphenyl,  bisjl- 

[[(alkylphenyl)araino]carbonyl]-2- 
oxoalkyljazo- 

Use/ Import.  (G)  Additive  for  colorant 
in  open  non-dispersive  use.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5.000  mg/ 
kg;  Irritation:  Skin — Slight,  Eye — Severe: 
Ames  Test:  Negative;  Urine  of  rats: 
Negative. 

Exposure.  Processing:  dermal, 
inhalation  and  ocular,  up  to  3  hrs/da,  up 
to  200  da/yr  in  the  3rd  yr. 

En  vironmental  Release/Dispoaal. 
Release  to  air. 

P85-1095 

Importer.  Confidential. 

Chemical.  (G)  Alkylamide,  [dihalo- 
IKsubstituted-phenyljaminojcarbonyl)- 
(2-oxoalkyl)azo]  ll,l'-biphenyl]azo)-N- 
(subtituted-phenyl)-3-oxo-. 

Use/Import.  (G)  Colorant  for  coating. 
Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  dermal, 
inhalation  and  ocular,  up  to  4  hrs/da,  up 
to  200  da/yr  in  the  3rd  yr. 

Environmental  Release/Disposal. 
Release  to  air. 

PK5-1096 

Importer.  Confidential. 

Chemical.  (G)  Copperphthalocyanine 
polysulfonic  acid  salt  with  alkylated 
amine. 

Use/Import.  (G)  Additive  for 
colorants  used  in  paints.  Import  range: 
ConfidentiaL 


Toxicity  Data.  Acute  oral:  >  5,000  mg/ 
kg;  Irritation:  Skin — Slight,  Eye — Irritant. 

Exposure:  Processing:  dermal, 
inhalation  and  ocular,  up  to  3  hrs/da.  up 
to  100  da/yr  in  the  3rd  yr. 

Environmental  Release/Disposal. 
Release  to  air. 

P85-1097 

Importer.  Confidential. 

Chemical.  (G)  Metal  salt  of 
hydroxynaphthalene  sulfonic  acid 
((substituted-naphthyl)azo]. 

Use/Import.  (G)  Additive  for 
colorants,  degree  of  containment  will  be 
open,  non-dispersive  use.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  >  5.000  mg/ 
kg;  Irritation:  Skin — Non -irritant.  Eye — 
Irritant;  Ames  Test:  Non-mutagenic; 
Urine  of  rats:  Negative. 

Exposure.  Processing:  dermal, 
inhalation  and  ocular,  up  to  4  hrs/da,  up 
to  200  da/yr. 

En  vironmental  Release/Disposal. 
Release  to  land 

P  85-1098 

Importer.  Confidential. 

Chemical.  (G)  Metal  salt  of 
hydroxynaphthalene  sulfonic  acid 
((subslituted-phenyl)azoj. 

Use/Import.  (Gj  Additive  for 
colorants,  degree  of  containment  will  be 
open,  nun-dispersive  use.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  5.000  mg/ 
kg;  Irritation:  Skin — Non-irritant,  Eye — 
Severe;  Ames  Test:  Non-mutagenic. 

Exposure.  Processing:  dermal, 
inhalation  and  ocular. 

Environmental  Release/Disposal. 
Release  to  air. 

P  85-1099 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkoxy  boiated 
polybutylsuccinamide. 

Use/Production.  [G]  Oil  additive. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5  g/kg: 
Acute  dermal:  >  2  g/kg:  Irritation: 
Skin— Slight,  Eye— Slight:  Ames  Test: 
Negative. 

Exposure.  Confidential. 

Environmental  release/Disposal. 
Confidential. 

P  85-1100 

Manufacturer.  Product  Research  and 
Chemical  Corporation. 

Chemical.  (S)  Polymer  of:  2-ethanol, 
l,l'-thiobis,  ethanol,  2-mercapto, 
reaction  product  with  propylene  oxide, 
ethanol,  2-mercapto,  reaction  product 
with  oxirane.  (2-propenyl(oxy)methyl], 


3-thiahept  -5-ene-l-ol  and  4.4-  ' 

thiodiphenol. 

Use/Production.  (S)  Site-limited 
prepolymer  and  industrial  reactive 
plasticizer  for  vulcanizable  rubbers, 
sealants,  adhesives  and  coatings.  Prod. 
range:  56,000-460,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  9  workers, 
up  to  B  hrs/da,  up  to  60  da/yr. 

Environmental  Release/Disposal.  5 
kg/batch  released  to  land.  Disposal  by 
landfill. 

P  85-1101 

Manufacturer.  Confidential. 

Chemical.  (S)  Triethylgallium. 

Use/Producnon.  (G)  Contained  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  7  workers,  up  to  4  hrs/da. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  on-site  incineration 
and  offsite  landfill. 

P  85-1102 

Manufacturer.  Helix  Associates.  Inc. 

Chemical.  Further  clarification  needed 
before  information  can  be  released  to 
the  public  files. 

Use/Production.  (G)  Chemical 
intermediate  (destructive  use).  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  1,500  mg/ 
kg;  Irritation:  Skin — Mild. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

P  85-1103 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  salt  of  an  alkyl 
dithiocarbamate. 

Use/Production.  (G)  Consumptive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  EC-k»  (Daphnia  magna): 
2.6  mg/L;  LCio  (Daphnia  magna):  3.3  mg/ 
L;  NOEC  (Daphnia  magna):  1.6  mg/L; 
NOec  (Fathead  minnow):  <3.2  mg./L; 
LCso  (Fathead  minnow);  10.4  mg/L. 

Exposure.  Confidential. 

En  vironmental  release/Disposal. 
Confidential. 

Dated;  )une  21,  1985. 
Linda  A.  Travers, 

Acting  Dire  dor.  Information  Management 
Division. 

|FR  Doc  85-15578  Filed  6-27-85;  8:45  am) 
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I OPTS-M720:  FRL-2»55-»  1 

Certain  Ct)emicals  Premanufacture 
Notices 

agency:  Environmental  Protection 
Ajsency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section(a)(l)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13. 1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11.  1984 
(49  FR  460661  (40  CFR  723.250).  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  P.MN 
requirements  for  certain  types  of 
polymers.  PMNs  for  such  polymers  are 
reviewed  by  EP.A  within  21  days  of 
receipt.  Ths  notice  announces  receipt  of 
four  such  PMNs  and  provides  a 
summary  of  each. 

DATES:  Close  of  Review  Period: 

Y  85-9S— July  a  1985. 

Y  85-96.  85-97  and  85-98— July  9. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett.  Chemical 
Control  Division  (TS-794).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  E-611.  401  M 
Street  SVV..  Washington.  DC  20460  (202- 
382-3725). 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemption  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

Y85-95 

Manufacturer.  Confidential. 

Chemical.  [G]  Hydroxy  functional 
acrylic  copolymer. 

Use/Production.  iS)  Industrial 
thermosetting  decorative  and  protective 
coatings.  Prod,  range:  181.  437-362,  874 

kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  20 
workers,  up  to  1  da/yr. 

Environmental  Release/Disposal.  No 


release.  Disposal  by  EPA  approved 

incinerator. 

Y  85-96 

Importer.  Kay-Fries.  Inc. 

Chemical.  (C)  Polyester  resin. 

Use/Import.  (S)  Industrial  fabric 
bonding  cement.  Import  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  85-97 

Manufacturer.  Confidential. 

Chemical.  (G)  Hydroxy  functional 
acrylic  copolymer. 

Use/Production.  (S)  Industrial 
thermosetting  decorative  and  protective 
coatings.  Prod,  range:  196,859-400,000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  ti^aniifacXuTe  and 
processing:  dermal,  a  total  of  20 
workers,  up  to  1  da/yr. 

Environmental  Release /Disposal.  No 
release.  Disposal  by  EPA  approved 
incinerator. 

Y  85-98 

Manufacturer.  CYRO  Industiries. 

Chemical.  (G)  Modified  methyl 
methacrylate  polymer. 

Use/Production.  (G)  Polymer  for 
production  of  molding  and  extrusion 
compounds.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Duled:  lune  24.  1985 
Linda  A.  Traven. 

Acting  Director.  Information  Management 
Di  I- is  ion. 
[FR  Doc.  85-15580  Filed  6-27-85:  8:45  amj 

BILLING  CODE  (StO-SO-M 


lOPTS-59198:  FRL-28S6-11 

(Copper  (2  O  Methanesulfonate);  Test 
Marketing  Exemption  Application 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5  (a)  or  (b)  of  the 
Toxic  Substances  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h](l]  of  TSCA. 
Requirements  for  test  marketing 
exempton  (TME)  applications,  which 


must  either  be  approved  or  denied 
within  45  days  of  receipt,  are  discussed 
in  F.PA's  final  rule  published  in  the 
Federiil  Register  of  may  13. 1983  (48  FR 
21722).  This  notice,  issued  under  section 
5(h)(6)  of  TSCA.  announces  receipt  of 
one  application  for  an  exemption, 
provides  a  summary,  and  requests 
comments  on  the  appropriateness  of 
granting  the  exemption. 

DATE:  Written  comments  by  July  15, 
1985. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
••|OPTS-59198r'  and  the  specific  TME 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Chemical 
Information  Branch.  Information 
Management  Division,  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  Room  E-201.  401  M  Street  SW.. 
Washington.  DC  20460  (202-382-3532). 

FOR  FURTHER  INFORMATION  CONTACr 

Wendy  Cleland-Hamnett. 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Room 
E-611,  401  M  Street  SW..  Washington, 
DC  20460  (202-382-3725). 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  TME  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 

T  85-53 

Close  of  Review  Period.  August  3, 
1985. 

Manufacturer.  CP  Chemicals,  Inc. 

Chemical.  (S)  (Copper  [2  +  ] 
methanesulfonate). 

Use/Production  (S)  For  customer 
evaluation  as  an  improvement  on  other 
copper  salts  in  electroplating  operations. 
Prod,  range:  10.000  lbs/l2  months. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  and 
inhalation,  a  total  of  25  workers,  up  to  40 
hrs/wk.  1-4  wks  each. 

Environmental  Release /Disposal.  No 
data  submitted. 

Dated:  June  21, 1985. 
Linda  A.  Travers. 

Acting  Director.  Information  Management 
Division. 
(FR  Doc.  85-15579  Filed  6-27-85:  8:45  am] 

BILLING  COOE  AS60-90-M 


Federal  Kcsjisler  /  Vol.  50.  No.  125  /  Friday.  June  28.  1985  /  Notices 


26841 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 

Title  of  Information  Collection:  Sur\ey 
of  Call  Report  Preparers. 

Background:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35).  the  FDIC  hereby  gives  notice  that  it 
has  submitted  to  the  Office  of 
Management  and  Budget  a  form  SF-83. 
"Request  for  OMB  Review,"  for 
conducting  the  information  collection 
identified  above. 

ADDRESS:  Written  comments  regarding 
the  submission  should  be  addressed  to 
Robert  Neal,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
D.C.  20503  and  to  John  Keiper,  Office  of 
the  Executive  Secretary.  Federal  Deposit 
Insurance  Corporation.  Washington, 
D.C.  20429. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  a  copy  of  the  submission 
should  be  sent  to  John  Keiper.  Office  of 
the  Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  Washington, 
D.C.  20429.  telephone  (202)  389-4351. 
SUMMARY:  The  PDIC  is  submitting  for 
OMB  approval  a  request  to  conduct  a 
one-time  sun-ey  of  the  preparers  of  Call 
Reports  (reports  of  Condition  and 
income)  at  national  and  insured  state 
nonmember  banks.  The  purpose  of  the 
survey  is  to  help  the  FDIC  assess  the 
quality  and  the  usefulness  of  seminars 
and  other  instructional  services  and  aids 
provided  to  banks  by  the  FDIC.  The  goal 
of  t'le  survey  is  to  improve  the  FDICs 
instrucitonal  services  and  aids  to  banks 
in  the  preparation  of  the  quarterly  Call 
Reports  it  is  estimated  that  it  would 
tah;e  15  minutes  of  an  individual's  time 
to  respond  to  the  survey. 

Ddted:  lune  24,  1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson. 
Executive  Secretary. 
(PR  Doc.  85-15624  Filed  6-27-85:  8:45  am| 

BILLING  CODE  «714-ai-M 


Market  Discipline  for  FDIC-lnsured 
Banks 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 


ACTION:  Extension  of  Comment  Period. 

summary:  The  FDIC  is  extending  for  an 
additional  31  days  the  period  for 
commenting  on  proposed  methods  of 
enhancing  market  discipline  of  FDIC- 
insured  banks  that  was  published  in  the 
Federal  Register  on  May  6, 1985  (50  FR 
19088).  As  originally  published, 
comments  on  the  alternatives  were  to 
have  been  received  by  July  5, 1985.  The 
FDIC  has  been  conceined  that  bank 
depositors  and  other  creditors  of  insured 
banks  do  not  impose  sufficient 
disciphne  on  the  risk-taking  activities  of 
banks.  As  the  industry  has  become  more 
deregulated,  the  importance  of  market 
discipline  has  become  more  important. 
In  considering  ways  in  which  to 
increase  market  discipline  and  thereby 
increase  tiie  safe  and  sound  operation  of 
banks  and  decrease  risks  to  the  deposit 
insurance  fund,  the  FDIC  has  considered 
two  alternatives.  One  approach  would 
be  to  modify  the  deposit  payoff 
procedure  when  a  bank  fails  so  that 
some  of  the  advantages  of  a  purchase 
and  assumption  transaction  could  be 
retained,  while  uninsured  depositors 
and  other  general  creditors  would  still 
be  exposed  to  potential  loss.  The  other 
approach  would  be  to  raise  capital 
requirements  substantially,  allowing 
subordinated  debt  to  satisfy  a 
significant  portion  of  the  increased 
requirement.  Because  of  the  impact  on 
the  banking  industry  and  the  public  that 
would  occur  if  the  modified  payoff 
procedure  were  used  in  every  bank 
failure  or  the  required  capital  level  were 
increased  significantly,  comment  is 
being  requested  in  order  to  help  the 
FDIC  evaluate  whether  one  or  both  of 
these  approaches  would  be  elfective 
and  should  be  utilized. 

DATE:  Comments  must  be  received  by 
August  6, 1935. 

ADDRESS:  Send  comments  to  Hoyle  L. 
Robinson,  Executive  Secretary.  Federal 
Deposit  Insurance  Corporation,  5.50  17th 
Street.  NW..  Washington,  DC  20429. 
Comments  may  be  hand-delivered  to 
room  6108  between  the  hours  of  8:30 
a.m.  and  5:00  p.m.,  Monday  through 
Friday,  and  will  be  available  for  public 
inspection  during  that  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  J.  Quinn  III,  Financial  Economist. 
Division  of  Research  and  Strategic 
Planning,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW.. 
Washington.  DC  20429.  at  (202)  389- 
4547. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  alternatives  are  available  upon 
request  from  the  FDIC  Information 
Office  at  the  above  mentioned  address. 


By  order  of  the  Board  of  Directors.  )une  24. 
1985. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
(FR  Doc.  85-15625  Filed  6-27-85:  8:45  am) 

BILUNG  CODE  S714-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

Citizens  Savings  and  Loan 
Association,  Batesvllle,  MS; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(1)(B)  of  the  National  Housing  Act. 
as  amended.  12  U.S.C.  1729(c)(1)(B) 
(1982),  the  Federal  Home  Loan  Bank 
Board  appointed  the  Federal  Savings 
and  Loan  Insurance  Corporation  as  sole 
receiver  for  Citizens  Savings  and  Loan 
Association,  Batesville,  Mississippi  on 
June  21, 1985. 

Dated;  June  24. 1985. 
{eff  Sconyera. 
Secretory. 
[FR  Doc.  85-15626  Filed  6-27-85;  8:45  am| 

BILLIKG  CODE  rSM-OI-H* 


FEDERAL  MARITIME  COMMISSION 

A9reement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  tht. 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-000021-010. 

Title:  Sacramento-Yolo  Port  District 
Terminal  Agreement. 

Parties: 

Sacramento-Yolo  Port  District  (Port 
District) 

CargiU.  Incorporated  (Cargill) 

Synopsis:  Agreement  No.  224-000021- 
010  modifies  the  basic  agreement 
between  the  parties  which  provided  for 
the  lease  to  Cargill  from  the  Port  District 
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of  a  grain  terrr.inal  facility  at 
Sacr.impnfo.  California.  The  amendment 
provides  for  adjustments  in  the  monthly 
rental  for  the  facility  and  minimum 
lonnajje  requirements  through  June  30. 
1990  It  also  provides  that  the  Port 
District  has  no  obligation  to  make  any 
reimbursement  for  expansion  of  the 
existing  office  building  with  required 
engineering  as  v\as  referred  lo  in 
paragraph  1(e)  of  Amendment  .No.  8  of 
the  master  lease.  The  Port  Di.strict  will 
provide  Cargill  with  documentation  of 
expenses  so  that  Cargill  may  capitalize 
such  expense. 

Agreement  .No.:  202-0r)560(>-C56. 

Title:  Philippines  North  America 
Conference. 

Parties: 

American  President  Lines.  Ltd. 

(lapag-Lloyd  AC 

Lykes  Bros.  Steam.ship  Co.,  Inc. 

A  P.  Moller  Maersk  Line 

Sea-Land  Service,  Inc. 

United  States  Lines.  Inc. 

Synopsis:  The  proposed  amendment 
would  clarify  a  members  responsibility 
for  Conference  expenses  and  liabilities 
incurred  prior  to  any  termination  of  its 
membership  and  expands  to  twelve 
months  the  time  a  member's  security  for 
such  expenses  and  liabilities  shall 
remain  in  effect.  The  parties  have 
requested  a  waiver  of  the  format 
requirements  of  the  Commission's 
regulations. 

Agreement  No.:  202-010689-005. 

Title:  Transpacific  Westbound  Rate 
Agreement. 

Parties: 

American  President  Lines.  Ltd. 

The  East  Asiatic  Company.  Ltd. 

Evergreen  Marine  Corp.  CTaiwan).  Ltd. 

Hanjin  Container  Lines.  Ltd. 

Hapag-Lloyd  Trans-Pacific  Service 

|apan  Line.  Ltd. 

Kawasaki  Kisen  Kaisha.  Ltd. 

Korean  Marine  Transport  Co.,  Ltd. 

Lykes  Bros.  Steamship  Co..  Inc. 

A. P.  Moller-Maersk  Line 

Mitsui  O.S.K.  Lines,  Ltd. 

Neptune  Orient  Lines.  Ltd. 

Nippon  Yusen  Kaisha.  Ltd. 

Sea-Land  Service,  Ltd. 

Showa  Line.  Ltd. 

United  States  Lines.  Inc. 

Yamashita-Shinnihon  Steamship  Co. 
Ltd. 

Orient  Overseas  Container.  Line.  Inc. 

Zira  Israel  Navigation  Co.  Ltd. 

Synopsis:  The  proposed  amendment 
would  prohibit  the  parties  and  the 
Agreement,  until  further  amendment  of 
the  agreement,  from  entering  into  new 
service  contracts  or  renewing  existing 
service  contracts  in  the  trade  covered  by 
the  agreement  and  would  remove  the 
applicability  of  independent  action  to 
service  contracts. 


Agreement  No.:  202-010693-003. 

Title:  Florida/Caribbean  Liner 
Association. 

Parties: 

Bcrnuth  Lines,  Ltd. 

Calypso  Lines 

West  Indies  Shipping  Corp. 

Tropical  Shipping  &  Construction  Co.. 
Ltd. 

Shipping  Corporation  of  Trinidad  and 
Tobago 

Saguenay  Shipping.  Ltd. 

TEC  Lines.  Ltd. 

Concorde/Nopal  Lines 

Synopsis:  The  proposed  amendment 
would  provide  that  the  agreement  may 
be  implemented  through  administrative 
regulations  which  shall  be  binding  upon 
the  membership.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  206-010694-002. 

Title:  Trans-Atlantic  Conferences 
Agreement. 

Parties: 

North  Europe-U.S.  Atlantic 

Conference 
U.S.  Atlantic-North  Europe 

Conference 

Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  file  a 
common  tariff  governing  U.S.  and 
European  inland  cargo  movements  and 
terminal  services.  The  parties  have 
requested  a  shortened  review  period. 

By  Order  of  the  Federal  Maritime 
Commission. 
Dated:  |une  25.  1985. 
Bruc«  A.  DombrowskL 
Acting  Secretary: 

|FR  Doc.  85-15637  Filed  6-27-85:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

BoRC  Financial  Corp.  et  ai.;  Correction 

This  notice  corrects  a  previous 
Federal  Register  document  (FR  Doc.  No. 
85-13985).  published  at  page  24578  of  the 
issue  for  Tuesday.  June  11, 1985.  The 
comment  deadline  for  these  applications 
should  be  corrected  to  read  July  3, 1985. 

Board  of  Govemorg  of  the  Federal  Reserve 
System.  June  24. 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc  85-15510  Filed  6-27-85:  8:45  am] 
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First  Jersey  National  Corporation  et 
aL;  Formations  of;  Acquisitions  by;  and 
IMergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 


Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  22514)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  the^e  applications 
must  be  received  not  later  than  July  19, 
1985. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett.  Vice  President)  33 
Liberty  Street.  New  York,  New  York 
10045: 

1.  First  Jersey  National  Corporation, 
Jersey  City,  New  Jersey;  to  acquire  21.8 
percent  of  the  voting  shares  of  the  Broad 
Street  National  Bank  of  Trenton, 
Trenton,  New  Jersey. 

2.  Cayman  Investment  Company 
(Omega).  George  Town.  Grand  Cayman 
and  Delta  North  Bankcorp,  Inc..  Dover, 
Delaware:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Delta  National  Bank 
and  Trust  Company  of  New  York,  New 
York,  New  York,  a  de  novo  bank. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW..  Atlanta,  Georgia 
30303: 

1.  U  S  Bancshares,  Morristown, 
Tennessee:  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  United  Southern  Bank 
of  Morristown,  Morristown,  Tennessee. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard  Street.  Dallas.  Texas 
75222: 

1.  Central  Corporation.  Monroe. 
Louisiana:  to  acquire  100  percent  of  the 
voting  shares  of  Lincoln  Bancshares, 
Inc.,  Ruston,  Louisiana,  thereby 
indirectly  acquiring  Lincoln  Bank  and 
Trust  Company,  Ruston,  Louisiana. 
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Board  of  Governors  of  !h«  FifJpr.i!  Reserve 
Sys'pm,  June  24.  \96S. 
lames  KtcAfee.       i 

Assoi:ia!i'  Secntlary  ofihi-  Bocrd 

|FR  Hoc.  eviisn  Filid  6-27-fi.i;  8:45  arn) 

BILUNa  CODE  S2tO-0<fM 

Miners  National  Bancorp,  Inc.,  et  al.; 
Applications  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  companifS  iisted  in  this  notice 
have  filed  an  application  under 
i  225.23(a)(1)  of  the  Boards  Regulation 

Y  (12  CFR  22.';.23(a)(l))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(r.)i8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  tither  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  acti'vities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  wiO  also  be  available  (or 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  iieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  18. 1985. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street. 
Philadelphia.  Pennsylvania  19105: 

1.  Minprs  National  Bancorp,  Inc., 
Pottsville,  Pennsylvania;  to  engage  clt' 
novo  through  its  proposed  subsidiary. 
Miners  Life  Insurance  Company, 


Phoenix,  Arizona,  in  underwriting,  as 
reinsurer,  credit  life  and  accident  and 
health  insurance  where  the  insurance  is 
limited  to  assuring  repayment  of  the 
outstanding  balance  due  on  a  specific 
extension  of  credit  by  a  bank  holding 
company  or  its  subsidiary  in  the  event  of 
the  death,  or  disability  of  the  dtdbtur. 
pursuant  to  section  4(c)(8)(A)  of  the  Act. 
These  activities  would  be  conducted  in 
Eastern  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bustian,  Jr.,  Vice  President) 
701  East  Byrd  Street.  Richmond,  Virginia 
23261: 

1.  Sovran  Financial  Corporation, 
Norfolk,  Virginia;  to  engage  dp  novo 
through  a  new  subsidiary  to  be  formed 
and  wholly-owned  by  Sovran  Financial 
Corporation,  Norfolk,  Virginia,  in  acting 
as  investment  and  financial  advieor 
including  the  provision  of  individualized 
advice  to  clients  concerning  their 
investment  portfolios.  These  clients, 
whether  individuals  or  institutions 
(including  closed-end  investment 
companies  or  open-end  registered  under 
the  Investment  Company  Act  of  1940). 
may,  but  shall  not  be  requi.red  to, 
contract  with  the  advisor  to  select 
portfolio  securities.  Purchases  and  sales 
of  portfolio  securities  will  be  ordered  on 
behalf  of  the  client  through  unaffiliated 
third  party  brokers  or  dealers.  The 
advisor  may  also  provide  general 
economic  information  and  advice, 
general  economic  statistical  forecasting 
ser\'ices  and  industry  studies,  or 
financial  advice  to  state  and  local 
governments. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Salem  Financial  Corporation. 
Goshen.  Indiana;  to  engage  de  novo 
through  its  subsidiary.  Credit  Life 
Insurance  Company,  Phoenix.  Arizona, 
in  underwriting  credit  life  and  credit 
accident  and  health  insurance  where  the 
insurance  is  limited  to  assuring 
repayment  of  the  outstanding  balance 
due  on  a  specific  extension  of  credit  by 
a  bank  holding  company  or  its 
subsidiary  in  the  event  of  the  death,  or 
disability  of  the  debtor,  pursuant  to 
section  4(c)(8)(A)  of  the  Act.  These 
activities  would  be  conducted  in  the 
State  of  Indiana. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Centennial  Beneficial  Corp., 
Orange,  California;  to  expand  previously 
approved  mortgage  lending  activities  of 
its  subsidiary,  Beneficial  Mortgage 
Company.  Orange,  California,  to  include 
the  State  of  Arizona. 


2.  Firat  Interstate  Bancorp,  Los 
Angeles,  California;  to  engage  de  novo 
through  its  subsidiaries.  First  Interstate 
Mortgage  Company,  Pasadena, 
California,  and  its  wholly -owned 
subsidiaries — First  Interstate  Mortgnge 
Company  of  Coloriido,  Denver, 
Colorado;  Republic  Realty  Mortgage 
Corporation,  Chicago.  Illinois;  and  First 
Interstate  Mortgage  Company  of  Texas, 
Houston.  Texas,  in  acting  as 
intermediary  for  the  financing  of 
commercial  and  industrial  income- 
producing  real  estate  by  arranging  for 
the  transfer  of  the  title,  control  and  risk 
of  such  a  real  estate  project  to  one  or 
more  investors  subject  to  the  restrictions 
contained  in  Section  225.25(b)(14)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
Syslom,  June  24.  1985. 
James  McAfee, 

Associalu  Savretury  of  the  Board. 
|FR  Doc.  8l>-1.'i512  Filed  8-27-85:  8:45  ani| 
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Cayman  Investment  Co.  (Delta)  et  aL, 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspecliu.:  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  quesfions  of  fact  that  are  in  dispute 
and  summariziog  the  evidence  that 
would  be  presented  at  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  22, 
1985. 

A.  Federal  Reserve  Bank  of  Atlanta, 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW.,  Atlanta,  Georgia 
30303: 
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1.  Cayman  Investment  Company 
(Delta).  George  Town.  Grand  Cayman. 
Cayman  Islands.  British  West  Indies, 
and  Delta  South  Brnkcorp.  Inc..  Dover. 
Delaware:  to  ber:ome  b.inic  hjldi.'ie 
companies  by  acquiring 999  prrcent  of 
the  voting  shares  of  Delta  National  Bank 
and  Trust  Company  of  Florida.  Miami. 
Florida,  a  de  novo  Bank. 

2.  Deposit  Guaranty  Corp..  Jackson. 
Mississippi;  to  acquire  1(X)  percent  of  the 
voting  shares  of  Deposit  Guaranty 
National  Bank  of  Grenada.  Grenada. 
Mississippi,  a  de  novo  bank. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D  Dreyer.  Vice  President)  1130 
South  LaSallc  Street.  Chicago.  Illinois 
60690: 

1.  Old  Kent  Financial  Corporation. 
Grand  Rapids.  Michigan;  to  acquire  100 
percent  of  the  voting  sharps  of  the 
following  banks:  Commerica  Bank- 
jackson.  N.A..  Jackson.  Mh  higan: 
Comercia  Bank-Battle  Creek.  Battle 
Creek.  Michigao;  and  Comerican  Bank- 
Kalamazoo.  Kalamazoo.  Michigan. 

Board  of  Governors  of  the  Federal  Reserve 
System.  |une  25.  1905 
lames  Mc^Afee. 

AsscH  lait  Secrelary  of  the  Btntnt. 
|FR  Doc  85-15675  Filed  ft-2«-85;  845  am| 
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FIshkHt  National  Corporation; 
Acquisition  of  Co.  Engaged  in 
Permissible  Nont>anking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board  s 
approval  under  section  4(c|(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843((:||8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweight  possible  adverse  effec  %.  such 
as  undue  concentration  of  resources. 


decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
•banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  writen  presentation  would  not 
suffice  in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute,  summarizing  the  evidence 
that  would  be  presented  at  a  hearing, 
and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  19,  1985. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street.  New  York.  New  York 
10O45: 

1.  Fishkill  National  Corporation. 
Beacon.  New  York:  to  acquire  North 
Atlantic  Leasing  Corporation.  Millbrook. 
New  York,  thereby  engaging  in  the 
activity  of  leasing  personal  property. 

Board  of  Governors  of  the  Federal  Reserve 
Systpm.  June  25.  1985. 
fames  McAfee. 

Associate  Secretary  ofltte  Board. 
(FR  Doc  85-tS67fi  Filed  »i-2»-85;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Fornns  Submitted  to  thie  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Managemc!.'  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  US  C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  June  21.  1985. 

Human  Development  Services 

Subject:  Reporting  and  Recordkeeping 

Requirements-Runaway  and 

Homeless  Youth  Centers — Existing 

Collection 
Respondents:  Runaway  and  homeless 

youth  centers 
Subject:  Runaway  and  Homeless  Youth 

Centers  Self-Assessment  Instrument — 

Reinstatement  (0980-0037) 
Respondents:  Runaway  and  homeless 

youth  centers 
OMB  Desk  Officer:  Judy  A.  Mcintosh 


Public  Health  Service — National 
Institutes  of  Health 

Subject:  Informed  Consent:  Disclosure 
Requirements — Reinstatement  (0925- 
0228) 

Respondents:  Individuals,  non-profit 
institutions,  businesses,  small 
businesses,  Federal  government 

Health  Resources  and  Services 
Administration 

Subject:  Requirements  to  Disclosure 
Health  Maintenance  Organization 
Financial  Information  to  Members — 
Extension  (0915-0064) 

Respondents:  Health  Maintenance 
Organizations 

OMB  Desk  Officer:  Fay  S.  ludicello 

Food  and  Drug  Administration 

Subject:  Transmittal  of  Labels  and 
Circulars— Extension  (0910-0039) 

Respondents:  Businesess,  non-profit 
institutions,  small  businesses 

OMB  Desk  Officer:  Bruce  Artim 

Health  Care  Financing  Administration 

Subject:  Intermediary's  Request  to 
Hospitals  for  Medical  Information  on 
Outpatient  Claims— HCFA-9051— 
Existing  Collection 

Respondents:  Businesses  or  other  for- 
profit  institutions 

Subject:  Contractor  Information 
Collection  Claims  Development: 
Physicians  and  Other  Health  Care 
Providers— HCFA-9023— 
Reinstatement  (093ft-0233) 

Respondents:  Small  businesses  or 
organizations 

Subject;  Contractor  Information 
Collection  Claims  Development: 
Skilled  Nursing  Facilities— HCFA- 
9031- Reinstatement  (0938-0223) 

Respondents:  Businesses  or  other  for- 
profit  institutions 

Subject:  Contractor  Information 
Collection  Claims  Development: 
Beneficiaries  and/or  Suppliers  and 
Providers— HCFA-9029- 
Reinstatement  (0938-0222) 

Respondents:  Individuals,  small 
businesses  or  organizations 

Subject:  Contractor  Information 
Collection  Claims  Development:  Data 
Provided  by  Chiropractors — HCFA- 
9032— Reinstatement  (0938-0234) 

Respondents:  Businesses  or  other  for- 
profit  institutions 

Subject:  Request  for  Review  of  Part  B 
Medicare  Claim— HCFA-1964- 
Revision  (0938-0033) 

Respondents:  Individuals,  businesses  or 
other  for-profit  institutions 

OMB  Desk  Officer:  Fay  S.  ludicello. 
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Copies  of  the  above  informution 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clenrance  Officer  on  202-245-6511. 

Written  comnients  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  aljove  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washington, 
D.C.  20503,  Attn,  (name  of  OMB  Desk 
Officer). 

natfd:  lune  25  198!  . 
K.  |acque!ine  Holz, 

Deputy  Assistant  Sec,  Tiary  for  Management 
Analysis  and Syslenii. 
jKR  Doc  85-15536  Fiitd  6-27-85.  8:45  am] 

BlLUfMS  CODE  41SO-04-4  i 


Centers  iof  Disease  Control 

Cooperative  Agreements  for  State 
Capacity  Building  in  Improving 
Performance  and  Utilization  of 
Physician-Oifice  Laboratories  Through 
Training  Availability  of  Funds  for  Fiscal 
Year  1985;  Correction 

In  FR  Don  85-13355  beginning  on  page 
2.t513  in  the  issue  of  Tuesday,  June  4, 
1985,  make  the  following  corrections: 

On  page  23519,  second  column,  under 
the  heading  "F^ligibility  Requirements," 
delete  the  phrase  "with  State  regulatory 
responsibilities  for  physician-office 
laboratories.". 

On  page  23519,  third  column,  under 
the  heading  "Submission  of 
Applications,"  the  date  "July  15, 1985," 
is  corrected  to  read:  "August  5, 1S65,", 

On  page  23519,  third  column,  under 
"Submission  of  Applications,"  after  the 
paragraph  numbered  2.,  a  third 
para^'iiph  is  added  to  read:  "3.  These 
ap'iii(  i*tions  are  not  subject  to  review 
under  E.xccutive  Older  12372." 

DalL'd:  June  21,  1H8S. 
William  E.  Muldoon.  | 

Director.  Office  ofPiharam  Support  Centers 
for  Disease  Control. 
[FR  Doc.  85-l!i5l3  Filed  6-27-85:  8:45  am| 

BILLING  CODE  4160-1S-M 


iHealth  Resources  and  Services 
Administration 

Advisory  Committees;  August  Meetings 

In  accordance  With  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
August  1985: 

Na  nt;:  National  Advisory  Council  on 
Health  Professions  Education. 


Dale  and  Time:  August  5-6, 1985,  9:00  h  m. 

Place:  Conference  Room  G  &  U,  Parklawn 
Bviilding,  5600  Fishnrs  Lane,  Rockville, 
Maryland  20857. 

Open  on  August  5, 1985.  9:00  a.m.  to  t30 
p.m.  Closed  for  the  remainder  of  meeting. 

Purpose:  The  Council  advises  the  Secretary 
with  respect  to  the  administration  of 
pro<2rams  of  financial  assistance  for  the 
heailh  professions  and  makes 
rcf.ommendalions  based  on  its  review  of 
applications  requesting  such  assistance.  This 
also  involves  advice  in  the  preparation  of 
regulations  with  respect  to  policy  matters. 

Agi;nda:  The  open  portion  of  the  meeting 
will  cover:  welcome  and  opening  remarks: 
report  of  the  Acting  Administrator:  financial 
update:  legislative  update;  report 
presentation  on  area  health  education 
centers;  update  on  options  for  financing 
graduate  medical  education;  and  future 
agenda  items.  The  meeting  will  be  closed  to 
the  public  on  August  5.  at  1:30  p.m.  for  the 
remainder  of  the  meeting,  for  the  review  of 
grant  application  from  General  internal 
Medicine/General  Pediatrics  Faculty 
Development.  Geriatric  Education  Centers, 
Area  Health  Education  Centers,  and  Public 
Health  Capitation.  The  closing  is  in 
accordance  with  the  provisions  set  forth  in 
section  552b(c)((>),  Title  5,  U.S.  Code,  and  the 
Determination  by  the  Administrator,  Health 
Resources  and  Services  Administration, 
pursuant  to  Pub.  L.  92-463. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meetings,  or  other 
relevant  information  should  write  to  or 
contact  Mr.  Robert  L.  Belsley.  Executive 
Secretary.  National  Advisory  Council  on 
Health  Professions  Education,  Bureau  of     ■ 
Health  Piofess;on3.  Htallh  Resources  and 
Services  Administration,  Room  8C-22, 
Parklawn  Building.  5600  I'lshers  Lane. 
Rockville.  Maryland  20857.  Telephone  (.101) 
44:4-6880. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  [une  25. 1985. 
(ackie  E.  Baum, 

Advisory  Committee  Manc^emen!  Officer. 
URSA. 
|FR  Doc.  as-l.'isge  Filed  6-27-85:  8:45  am) 

BILLING  COOT.  416C-16-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Realty  Action,  Direct  Sate  and 
Competitive  Sale  of  Public  L^nds  in 
Cassia  County,  ID;  Correction 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action,  I-2r400, 

direct  sale  and  competitive  sale  of 

Public  Lands  in  Cassia  County,  Idaho; 

Correction. 


published  May  9, 1985  (50  FR  19590). 
This  section  read: 


Ap. 
pfMStKl 

Legal  descnplion 

Acres 

market 

va'ue 

Patcel    IT     13    S.    R     25    E.    BM 

Section          24           E'^^S'^jS'iSE'/.S 

E'4N'.V''.,     S-^S'iSW'.iSW'^NE'-.. 

S'.S'-.SE^SW'.Nt'/.     

15 

$425 

Pa-Lel    2,    T     13    S.    R     25    E..    B.M.; 

SectK>n2<   S'-.N^2SW'..SWV. 

SE'-.NWV,,  S"jSWV.SW'/.SEy4 

NW«..  SWN'iSE'.SW'ASE'-iNWM.. 

S'iSE'..SWV.SE".NWV,.  WMiSVi 

S  vSE'.SE'.NW/,  

6  25 

2,00 

This  section  is  ccxrected  to  read 

Parcel    1,    T     13    S,    R     25    E,    B  M.. 

Section    24     S-.S  •/SW'.SWV.NE'/,. 

SWS'-^SE'.SE'/iNW'/..  SViSE'/i 

SW'iSE'-iNlA/V. 

"6  25 

830 

Parcel    2.    T     13    S.    H     25   E,    BM 

Section  24  S' •NV,SW'/,SW"4 

SE'.NW',..  S'-sSW/.SW.SEV, 

U^\ 

1  875 

660 

'  3  88  Acres  ot  the  6  25  acres  is  occuc»ed  by  Highway  77 

Dated:  )une  19. 1985. 
lohn  S.  Davis, 
District  Manager. 
|FR  Doc.  85-15.').)9  Filed  6-27-^;  8:45  am) 

BILLING  COOC  4310-22-M 


summary:  This  document  corrects  the 
legal  description,  acreage  and  fair 
market  value  section  of  Notice  of  Realty 
Action  (NORA)  1-21400  that  was 


IU-531031 

Realty  Action;  Sale  of  Public  Lands  in 
Uintah  County,  UT 

The  Bureau  of  Land  Management, 
based  on  land  use  plans,  has  determined 
that  the  followring  described  land  is 
suitable  for  disposal  by  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750,  43  U.S.C.  1713).  at  no  less  than  the 
appraised  fair  market  value  ($3,000): 

T.  3  S..  R.  23  E..  SLM 

Sec.  31.  SE'ANWV4 

Total  40  acres 

The  above  described  land  will  be 
offered  for  sale  on  September  13, 1985, 
by  sealed  bids.  All  bids  must  be 
received  by  12:00,  September  13, 1985,  at 
the  Vernal  District  Office,  170  South  500 
East,  Verna!.  Utah  84078.  Bids  will  be 
opened  and  a  high  bidder  declared  at 
1300  hours.  September  13, 1985.  All  bids 
should  be  clearly  marked  "Bid  for  Public 
Sale  U-53103". 

The  land  is  being  offered  for  sale  in 
order  to  facilitate  land-use  planning  in 
the  area,  enhance  land-use  compatibiffty 
with  adjoinirtg  private  lands,  and  to 
streamline  administrative  procedures. 
The  land  has  potential  for  livestock 
grazing  and  limited  wildlife  use.  The 
sale  is  consistent  with  the  Bureau's 
planning  for  the  land  involved  with 
notification  to  the  Uintah  County 
Commission,  the  Utah  State  Planning 
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Office,  and  the  Utah  Division  of  Wildlife 
Resources. 

The  U'rms  and  conditions  applicable 
to  the  sale  are: 

1.  The  BLM  may  accept  or  reject  any 
and  all  offers,  or  withdraw  any  land  or 
interest  in  land  from  sale  if.  in  the 
opinion  of  the  unauthorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  the  Federal  Land 
Policy  and  Management  Act  or  other 
applicable  laws. 

2.  The  sale  will  involve  the  surface 
estate  only.  The  subsurface  estate  will 
be  reserved  to  the  United  States. 

3.  The  sale  of  this  land  will  be  subject 
to  all  existing  rights. 

4.  No  preference  right  will  be  given  to 
the  adjoining  private  land  owner.  No 
bids  will  be  accepted  for  less  than  the 
appraised  price  and  bids  must  include 
all  land  in  the  parcel.  Federal  law 
requires  that  bidders  be  U.S.  citizens  or. 
in  the  case  of  a  corporation,  be  subject 
to  the  laws  of  the  State  of  Utah.  Proof  of 
citizenship  may  be  required. 

5.  The  United  Stales  will  reserve  the 
right  of  ingress  and  egress  for  mineral 
development. 

6.  Upon  disqualification  of  the 
apparent  high  bidder,  the  next  high  bid 
will  be  honored. 

7.  A  right-of-way  is  reserved  for 
ditches  and  canals  constructed  by  the 
authonty  of  the  Act  of  August  30. 1890 
(26Stat  391;43U.S.C  945). 

8  The  successful  bidder  agrees  that 
he  takes  the  real  estate  subject  to  the 
existing  grazing  use  of  Mr.  Floyd  Cook. 
The  right  of  Mr.  Cook  to  graze  domestic 
livestock  on  the  real  estate  according  to 
the  conditions  and  terms  of  the  existing 
authorization  shall  cease  on  February 
29.  1992.  The  successful  bidder  is 
entitled  to  receive  annual  grazing  fees 
from  Mr.  Cook  in  an  amount  not  to 
exceed  that  which  would  be  authorized 
under  the  Federal  grazing  fee  published 
annually  in  the  Federal  Register. 

The  highest  bid  will  establish  the  sale 
price.  Each  bid  must  be  accompanied  by 
a  deposit  on  one-fifth  of  the  full  bid 
price.  The  remainder  of  the  full  bid  price 
shall  be  paid  within  30  days  of  the  sale. 
Failure  to  pay  the  full  price  within  30 
days  shall  disqualify  the  apparent  high 
bidder  and  the  deposit  shall  be  forfeited 
and  disposed  of  as  other  receipts  of  sale 

All  bids  will  be  either  returned, 
accepted,  or  rejected  within  30  days  of 
the  sale  date 

For  a  period  of  45  days  from  the  date 
of  this  Notice,  interested  parties  may 
submit  comments  to  the  Vernal  District 
Manager.  170  South  500  East.  Vernal. 
Utah  84078.  Any  adverse  comments  will 
be  evaluated  by  the  District  Manager, 
who  may  vacate  or  modify  this  realty 
action  and  issue  a  final  determination. 


In  the  absence  of  any  action  by  the 

District  Manager,  this  realty  action  will 

become  the  final  determination  of  the 

Department  of  the  Interior. 

Lloyd  H.  Ferguson. 

District  Manager 

|FR  Doc  85-15617  Filed  6-27-85;  8:45  am) 

BILLING  COOE  4310-0O-4I 


Utah;  Vernal  IXstrtct  Advisory  Council; 
Meeting 

agency:  Bureau  of  Land  Management: 
Interior. 

ACTKH*:  Notice. 

summary:  Notice  is  hereby  given  that  a 
meeting  of  Vernal  District  Advisory 
Council  will  be  held  on  the  evening  of 
)uly  30.  1985. 

The  meeting  will  begin  at  7:00  p.m. 
and  will  be  held  in  the  conference  room 
of  the  Vernal  District  Office  located  at 
170  South  500  East.  Vernal.  Utah.  The 
agenda  for  the  meeting  will  include:  (1) 
Selection  of  a  chairperson  and  vice- 
chairperson.  (2)  a  review  of  the 
Document  of  Decision  and  Rangeland 
Program  Summary'  for  the  Book  Cliffs 
Resource  Management  Plan.  (3)  an 
update  of  the  proposed  BLM-FS 
interchange.  (4)  a  review  of  the  PR 
Spring  Hydrocarbon  Lease  Conversion. 
(5)  matters  at  large  from  Advisory 
Council  members,  and  (6)  oral  comments 
from  the  public. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  council  as  listed  on  the 
agenda,  or  file  a  written  statement  for 
the  council's  consideration.  Anyone 
wishing  to  make  an  oral  statement  to  the 
council  must  notify  the  District  Manager 
at  the  above  mentioned  address  by 
close  of  business  on  )uly  29. 1985. 

Summary  minutes  of  the  councils 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspections  during  regular 
business  hours. 

Dated  June  20.  1985. 
Lloyd  H.  Fet^aon. 
District  Manager 
(FR  Doc  85-15618  Filed  6-27-85.  845  ami 

•iUJNO  COM  4310-OO-M 


Mineral*  Management  Service 

* 

Outer  Continental  Shelf;  Proposed 
Development  and  Production  Plan; 
Availability  of  Final  Environmental 
Impact  Statement 

AGENCY:  Minerals  Management  Service 
(MMS).  Interior. 


ACTION:  Notice  of  availability  and  public 
hearing  for  environmental  impact 
statement/environmental  impact  report. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969.  the  Minerals  Management 
Service.  Santa  Barbara  County,  and 
California  State  Lands  Commission  have 
jointly  prepared  a  Final  Environmental 
Impact  Statement/Environmental 
Impact  Report  (EIS/EIR)  for  proposed 
development  in  the  Central  Santa  Maria 
Basin,  offshore  Santa  Barbara  County. 
California.  The  Final  EIS/EIR  includes 
an  evaluation  of  the  potential  effects  of 
proposed  developments  by  Union  Oil 
Company  and  Exxon  Company.  USA.  as 
well  as  anticipated  future  development 
of  oil  and  gas  resources  in  the  Central 
Santa  Maria  Basin  area.  Single  copies  of 
the  Final  EIS/EIR  can  be  obtained  from 
Santa  Barbara  County.  Resource 
Management  Department.  Energy 
Division.  123  Anapamu  Street,  Santa 
Barbara.  California  93101.  Technical 
appendices  may  be  obtained 
individually  or  as  a  unit  by  forwarding  a 
written  request  to  the  above  address 
When  requesting  an  individual 
appendix,  refer  to  the  following  titles: 

A.  Geology 

B.  Air  Quality 

C.  Onshore  Water  Resources 

D.  Marine  Biology 

E.  Marine  Biology 

F.  Terrestrial  and  Freshwater  Biology 

G.  Cultural  Resources 
H.  Visual  Resources 

1.  Onshore  Noise/Vibration 

].  Commercial  Fishing,  Kelp  Harvest. 

and  Mariculture 
K.  Socioeconomics 
L.  Traffic 
M   Systems  Safety  and  Reliability 

Copies  of  the  Final  EIS/EIR  will  also 
be  available  for  review  in  the  following 
public  libraries: 
County  of  Los  Angeles.  Public  Library. 

Government  Publications  Unit.  330 

West  Temple,  Los  Angeles,  California 

90012 
State  Library.  Govt.  Pub.  Sec,  Attn: 

Beverly  Pettijohn,  P.O.  Box  2037. 

Sacramento.  California  95814 
San  Luis  Obispo.  City/County  Library, 

1354  Bishop  Street.  San  Luis  Obispo. 

California  93406 
Main  Library.  Vandenberg  Air  Force 

Base.  California  93437 
County  of  Ventura  Library.  Documents 

Section.  P.O.  Box  771.  Ventura, 

California  93001 
Santa  Barbara  Public  Library,  40  East 

Anapamu  Street,  Santa  Barbara, 

California  93101 
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University  of  CHlifornia  Library,  Santa 

Barbara  Campus,  Main  Library,  Santa 

Barl)ara,  California  93106 
U.S.  DOI  Natural  Resource  Library.  18th 

and  "C"  Streets  NW.,  Washington, 

DC.  20240 
Asencies,  interested  groups,  or 
individuals  needing  further  information 
should  contact  Donna  Cooksey  Brewer 
at  (213)  894-4480.  or  write  to  the 
Regional  Director,  Minerals 
Management  Service.  1340  West  6th 
Street,  Los  Angeles,  California  90017. 

Diitcil:  |iine  25.  19«5. 
William  E.  Grant,   I 
rfi;ioniil  Director,  nicifii:  OCS  Rpi^ion. 
|IR  Doc.  85-l.i5()3  Filed  6-27-«5;  8:45  am] 
BILLING  CODE  4310-MII-M 


■ntr- 


INTERSTATE  COMMERCE 
COMMISSION 

IOP3MCF-3251 

Motor  Carriers;  Permanent  Authority 
Applications,  Decision-Notice 

Derided:  June  21.1985. 

The  following  fipplications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties,  or  acquire  control  of  motor 
carriers  pursu.nnl  to  49  U.S.C.  11343  or 
11344.  Also,  applications  directly  related 
to  these  motor  finance  applications 
(such  as  conversions,  gateway 
eliminations,  anj  securities  issuances) 
may  be  involved] 

The  applii  aliohs  are  governed  by  49 
CFR  11B2.1  of  thfl  Commission's  Rules  of 
I'ractice.  Sec  Ex  Parte  55  (Sub-No.  44), 
Rules  Governing  Applications  Filed  By- 
Motor  Carriers  Under 49  U.S.C.  J 1344 
and  11349.  363  IC.C.  740  (1981).  These 
rules  provide  among  other  things,  that 
opposition  to  the  {^ranting  of  an 
application  must  be  filed  with  the 
Cominission  in  the  form  of  verified 
statcinenls  within  4S  days  after  the  date 
of  notice  of  filin^jiof  the  application  is 
pubiis'ied  in  the  Federal/and  LC.C. 
Register.  Failure  seasonably  to  oppose 
will  be  construed  as  a  waiver  of 
opposition  and  participation  in  the 
proceeding.  If  the  protest  Includes  a 
request  for  oral  hearing,  the^-equest 
shall  meet  the  requirements  of  Rule  242 
of  the  special  rules  and  shall  include  the 
certification  required. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1 182.2.  A  copy  of  any 
application.  iDgelher  with  applicant's 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 


payment  to  applicant  of  $10.00.  in 
accordance  with  49  CFR  1182.2(d). 

Amendments  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  involved  :n  the  application  to 
conform  to  the  Commission's  policy  of 
simplifying  grants  of  operating  authority. 

We  find,  with  the  exception  of  those 
applications  involving  impediments  (e.g.. 
jurisdictional  problems,  unresolved 
fitness  questions,  questions  involving 
possible  unlawful  control,  or  improper 
divisions  of  operating  rights)  that  each 
applicant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  US  C.  11301, 11302, 
11343. 11344,  and  11349.  and  with  the 
Commission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
where  specifically  noted  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  qiiahty  of  the 
human  environment  nor  does  it  appear 
to  qualify  as  a  major  regulator^'  action 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

Ir  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or.  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application  involve 
impeoiments)  upon  compliance  with 
certain  requirements  which  will  be  set 
forth  in  a  notification  of  effectiveness  of 
this  decision-notice.  To  the  extent  that 
the  authority  sought  below  may 
duplicate  an  applicant's  existing 
authority,  the  duplication  shall  not  be 
construed  as  conferring  more  than  a 
single  operating  right. 

Applicant(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 
lames  H.  Bayne, 
Sccrelary. 

MC-F-16415,  filed  June  12.  1985.  West 
Bus  Service,  Inc.  (West)  (Rural  Route  7, 
Box  131,  Carbondale.  IL  62901)— 
Purchase  (Portion) — Gulf  Transport 
Company  (Gulf)  (505  Conception  Street, 
Mobile  AL  36603).  Representative: 
Robert  ].  Bi  ooks,  Vorys,  Sater,  Seymour 
h  Pease.  1828  L  Street  NW.,  Suite  1111. 
Washington.  D.C.  20036-5104.  West 
(MC-114878)  seeks  authority  to 
purchase  a  portion  of  the  regular-route 
passenger  authority  of  Gulf  in 


Certificate  No.  MC-50655.  The  route 
segments  for  which  authority  is  being 
conveyed  are:  (1)  Between  Red  Bud,  IL, 
and  St.  Louis,  MO,  serving  all 
intermediate  points:  From  Red  Bud  over 
IL  Hwy  3  to  East  St.  Louis,  IL.  and  then 
across  the  Mississippi  River  to  St.  Louis, 
and  return  over  the  same  route:  (2) 
Between  Red  Bud,  IL.  and  Murphysboro, 
IL,  serving  all  intermediate  points:  From 
Red  Bud  over  IL  Hwy  154  to  Sparta,  IL. 
then  over  IL  Hwy  43  to  junction  IL  Hwy 
13,  then  over  IL  Hwy  13  to  Murphysboro, 
and  return  over  the  same  route:  (3) 
Between  Springfield,  IL,  and  Cairo,  IL, 
serving  all  intermediate  points:  From 
Springfield  over  IL  Hwy  29  to  Pana,  IL, 
then  over  U.S.  Hwy  51  to  Du  Quoin,  IL, 
then  over  IL  Hwy  152  to  junction  IL  Hvyy 
13.  then  over  IL  Hwy  13  to  Carbondale, 
IL.  and  then  over  U.S.  Hwy  51  to  Cairo, 
and  return  over  the  same  route;  and  (4) 
Between  F.abt  St.  Louis,  IL,  and  junction 
IL  Hwy  158  and  U.S.  Hwy  51,  serving  all 
intermediate  points:  From  East  St.  Louis 
o\er  U.S.  Hwy  4G0  to  junction  IL  Hwy 
1.58,  then  over  IL  Hwy  158  to  junction  IL 
Hwy  13,  then  over  IL  Hwy  13  via 
Belleville,  IL  to  junction  U.S.  Hwy  460. 
then  over  U.S.  Hwy  460  to  St.  Libory, 
then  over  IL  Hwy  4  to  junction  IL  Hwy 
13,  then  over  IL  Hwy  13  to  junction  IL 
Hwy  13,  then  over  IL  Hwy  13  to 
Pinckneyvi'Ie,  IL,  and  then  over  IL  Hwy 
154  to  junction  U.S.  Hwy  51,  and  return 
over  the  same  route. 

West  also  seeks  to  purchase  Gulfs 
Illinois  intrastate  rights  contained  in 
certificates  Nos.  27730,  27977.  50664,  and 
51380.  No.  27730  authorizes  operations 
between  East  St.  Louis,  Waterloo,  and 
Chester,  IL,  over  IL  Hwy  3.  serving  all 
intermediate  points;  No.  27977 
authorizes  operations  between  East  St. 
Louis,  IL,  and  Cairo.  IL.  over  IL  Hwys  3, 
154,  43, 13,  and  146,  the  Black  Diamond 
Trail,  and  U.S.  Hwy  51;  No.  50684  is 
identical  to  interstate  route  segment  (3); 
and  No.  51386  is  identical  to  interstate 
route  segment  (4),  but  authorizes 
additional  service  south  to  Carbondale. 
IL,  and  then  east  over  IL  Hwys  148, 13, 
and  1  and  U.S.  Hwys  45  and  460  to  the 
IL-IN  State  Line. 

West  is  controlled  through  stock 
ownership  by  James  B.  West,  Doris 
Hazel  West,  and  Sherri-Lynn  Hale.  An 
application  for  temporary  authority  to 
lease  the  involved  operating  rights  has 
been  granted  by  the  Motor  Carrier 
Board. 

ire  Doc.  85-15550  filed  6-27-85:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  a  Proposed  Content 
Decree  Pursuant  to  the  Clean  Water 
Act;  City  at  West  Memptiis  et  al. 

,     In  arxordance  with  Departmental 
policy.  28  CFR  50.7  notice  is  hereby 
given  that  on  May  24. 1985.  a  proposed 
consent  decree  in  United  States  v.  City 
of  West  Memphis,  et  al..  Civil  Action 
No  83-I-C-84-356  (E.D.  Ark.)  was 
lodged  with  the  Eastern  District  of 
Arkansas.  The  complaint  alleged 
violations  by  the  City  and  Commission 
of  their  NPDF.S  permit,  and  failure  to 
comply  with  four  administrative  orders. 
The  proposed  Consent  Decree  requires 
the  defendants  to  upgrade  their  sewage 
treatment  facility  by  December  12. 1987.. 
and  to  attain  and  thereafter  maintain 
compliance  with  the  terms  and 
conditions  of  the  NPDES  Permit  by 
March  1.  1987.  The  Consent  Decree  also 
requires  the  payment  of  civil  penalties 
for  past  violations. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice.  Washington  D.C 
20530.  and  should  refer  to  the  United 
States  V.  City  of  West  Memphis,  et  al.. 
Civil  Action  No.  |-C-84-356  |E.D.  Ark). 
D  J.  Ref.  90-5-2-1-638. 

The  proposed  consent  decree  may  be 
examined  at  Office  of  the  United  States 
Attorney.  327  Post  Office  and 
Courthouse  Building.  600  West  Capitol. 
Little  Rock.  Arkansas  72203  and  at  the 
Region  VI  OfHce  of  the  Environmental 
Protection  Agency.  InlerFirst  Two 
Building.  1201  Elm  Street.  Dallas.  Texas 
75270.  Copies  of  the  Consent  Decree 
may  be  examined  al  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Room  1517.  Ninth  and 
Pennsylvania  Avenue.  NW.. 
Washington.  D.C.  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
l^nd  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.10  payable  to  the 
Treasurer  of  the  United  Stales. 
F.  Henry  Habicht  II. 

.■\ssistant  Attorney  Cenervl.  Laud  ami 

Natural  Resources  Division. 

|FR  Doc.  85-15619  Filed  6-27-85;  8:45  Hm| 

•U.LIMO  COM  44IO-OI-« 


Lodging  of  Proposed  Consent  Decree 
Pursuant  to  the  Clean  Water  Act; 
Magnuson  Mining  Co. 

In  accordance  with  Department 
policy.  28  CFR  50.7.  a  notice  is  hereby 
given  that  on  May  21.  1985.  a  proposed 
Consent  Decree  in  United  States  v. 
Warren  E  Magnuson  and  Alice  M. 
Magnuson  dba  Magnuson  Mining  Co . 
Civil  Action  No.  A84-396  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Alaska. 

The  proposed  Consent  Decree 
requires  the  defendants  to  comply  with 
section  301  of  the  Clean  Water  Act  and 
refrain  from  all  discharges  of  pollutants 
without  the  authorization  of  a  National 
Pollutant  Discharge  Elimination  System 
(.NPDF.S)  permit.  The  decree  also 
imposes  reporting  requirements  on  the 
defendants  with  respect  to  any  mining 
operation  in  which  they  may  become 
involved  and  imposes  stipulated 
penalties  on  the  defendants  for  an> 
failures  on  their  part  to  either  obtain 
appropriate  NPDES  permits  or  to  comply 
with  their  reporting  obligations.  The 
decree  also  provides  for  the  payment  of 
a  civil  penally  by  the  defendants  in  the 
amount  of  S20.000  to  be  paid  within 
sixty  days  of  the  entry  of  the  decree 
With  the  exception  of  penalty 
obligations,  the  decree  terminates 
December  31. 1986. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice.  Washington.  DC. 
20530,  and  should  refer  to  United  States 
V.  Warren  E.  Magnuson  and  Alice  M. 
Magnuson  dba  Magnuson  Mining  Co.. 
D.]   No.  90-5-1-1-2245. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
Slates  Attorney.  Federal  Building  &  US 
Courthouse.  701  C  Street.  Room  C-252. 
Mail  Box  9.  Anchorage.  Alaska  99513; 
the  Environmental  Protection  Agency. 
Region  X.  1200  Sixth  Avenue.  Seattle. 
Washington  98101:  and  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1515. 
Ninth  Street  and  Pennsylvania  Avenue. 
NW..  Washington.  DC.  20530.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  refer  to  the  case  and 
decree  and  enclose  a  check  in  the 
amount  of  S2.40  (10  cents  per  page 


reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
F.  Henry  Habicht  II. 

.'\s.'!istant  .attorney  General.  Land  and 
Xalural  Resources  Division. 
|FR  Dor  85-15621  Filed  6-27-85:  8:45  amj 
BILUNO  COOC  4410-01-M 


Proposed  Partial  Consent  Decree  in 
Action  Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act  and 
the  Resource  Conservation  and 
Recovery  Act  Relating  to  the  Midco 
Hazardous  Waste  Sites  in  Gary,  IN; 
Midwest  Solvent  Recovery,  Inc.,  et  ai. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  38  FR  19029.  notice 
is  hereby  given  that  a  proposed  Partial 
Consent  Decree  in  United  States  of 
.America  v.  Midwest  Solvent  Recovery. 
Inc.  et  al..  Civil  No.  H-79-566.  was 
lodged  with  the  United  Slates  District 
Court  for  the  Northern  District  of 
Indiana  on  June  19.  1985. 

The  proposed  Partial  Consent  Decree 
requires  those  defendants  and  third- 
party  defendants  participating  in  the 
settlement  to  (1)  reimburse  the 
Hazardous  Substance  Response  Trust 
Fund  (the  "Superfund")  for  response 
costs  incurred  al  the  Midco  I  and  Midco 
II  hazardous  waste  sites  in  Gary. 
Indiana,  by  the  United  States 
Environmental  Protection  Agency 
pursuant  to  section  104  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act.  42  U.S.C.  9604.  in  the  amount  of  $3  1 
million:  (2)  undertake  and  finance 
remedial  investigations  and  feasibility 
studies  into  the  extent  of  subsurface 
contamination  at  the  Midco  I  and  II  sites 
and  remedial  alternatives  to  abate  such 
contamination:  and  (3)  reimburse  the 
Superfund  for  up  to  $100,000  in  EPA's 
costs  in  overseeing  the  remedial 
investigations  and  feasibility  studies. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decree  for  a  period  of 
thirty  days  (30)  from  the  date  of  this 
publication.  Comments  should  be 
directed  to  the  Assistant  Attorney 
General  for  the  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Washington.  D.C.  20530  and 
should  refer  to  United  States  of  America 
V.  Midwest  Solvent  Recovery  Inc..  et  a!.. 
D.J.  Ref.  90-7-1-1. 

The  proposed  Partial  Consent  Decree 
may  be  examined  at  the  offices  of  the 
United  States  Attorney.  Federal 
Building,  507  State  Streets.  Hammond, 
Indiana  46320:  at  the  Region  V  Office  of 
the  United  States  Env-ronmenlal 
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Prolpction  Agcncj-.  230  South  Dearborn 
Slreel,  Chicago,  Illinois  60004:  and  at  the 
Office  of  the  Environmental 
Enforcement  S»?ction,  Land  and  Natural 
Resources  Division  of  the  Department  of 
justice.  Room  l.'jl.'i,  10th  and 
Pennsylvania  Avenue,  NW., 
Washington.  D.C.  20.530.  A  copy  of  the 
proposed  Partial  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  justice.  In  requesting 
a  copy,  please  enclose  a  check,  payable 
to  Treasurer  of  the  United  States,  in  the 
following  amount  (510  per  page)  for 
each  copy  requested:  Partial  Consent 
Decree,  excluding  work  plans  and 
signature  pages.  $3.10:  Partial  Consent 
Decree  including  all  attachments  and 
signature  pages.  $19.b0. 
F.  H«nr\  Habicht  11. 
Assistunl  A!lornf\  General.  Lam! and 
Natural  Resources  Division. 
jKR  Doc.  85-15622  lulled  6-27-65:  8.46  am) 
BILLING  CODE  441l>-0«-M 


Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act;  Terex  Corp. 

In  accordance  with  Departmental 
policy.  2.S  CFR  50.7,  notice  is  ht^rebv 
given  that  a  proposed  Consent  Order  in 
United  States  v.  Terex  Corporation. 
Civil  Action  No.  C84^-3128,  was  lodged 
with  the  United  $tates  District  Court  for 
the  Northern  District  of  Ohio.  Defendant 
Tcrev  owns  and  operates  two  facilities, 
one  located  in  Hudson,  Ohio,  the  other 
in  Brooklyn,  Ohio,  at  which  heavy 
construction  equipment  is  manufactured 
and  spray  painted.  The  proposed 
Consent  Order  requires  th«  defendant  to 
bring  these  two  Caciiities  into 
compliance  with  the  federally- 
enforceable  Ohio  State  Implementation 
Plan  (Ohio  SIP).  Both  facilities  are  in 
violation  of  the  limitations  established 
by  the  Ohio  SIP  for  the  control  of 
emissions  of  volatile  organic  compounds 
(VOC's).  which  are  emitted  from  the 
facilities'  spray  painting  operations.  The 
Consent  Order  requires  the  defendant  to 
bring  the  facilities  into  full  compUar.r.e 
with  the  VOC  limitanons  by  July  1,  19B5. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  pis  publication, 
comments  relatitg  to  the  proposed 
Consent  Order.  Comments  should  be 
addressed  to  the  Assistant  .Attorney 
(General  of  th'j  Land  and  Natural 
Resources  Division.  Department  of 
Justice.  VVashir.i^'on.  D.C.  20.530.  and 
should  refer  to  United  States  v.  Teres 
Corf'oivtion.  D.]\  reference  »90-5-2-l- 
715. 


The  proposed  Consent  Order  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Northern  District 
of  Ohio.  Suite  500. 1404  East  Ninth 
Street.  Cleveland.  Ohio,  44144:  the 
Region  V  office  of  the  Environmental 
Protection  Agency.  230  South  Dearborn 
Street.  Chicago,  Illinois:  and  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1517. 
10th  Street  and  Pennsylvania  Avenue 
NW..  Washington.  D.C.  20530.  A  copy  of 
the  proposed  Consent  Order  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Divsion  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  S2.00  payable  to  the 
Treasurer  of  the  United  States. 
F.  Henor)  Habicht  II. 
.■\ssisiant  Attorney  General.  Land  and 
.Xatura!  Resources  Di\  ision. 
(PR  Doc.  85-15620  Filed  6-27-85:  8:45  am) 

BtLLINQ  CODE  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  tt^e  National 
Cooperative  Researcli  Act  of  1984; 
Beli  Communications  Researcii  Inc. 
S''id  Avantek,  Inc. 

Notice  is  hereby  given  that  pursuant 
fa  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984.  Pub. 
L.  9»-462  ("the  Act").  Bell 
Communications  Research,  Inc. 
("Bellcore")  has  filed  a  written 
notification  on  behalf  of  Bellcore  and 
Avantek,  Inc.  simultaneously  with  the 
Attorney  General  and  the  Federal  Iiade 
Commission  disclosing  (1)  the  identities 
of  the  parties  of  the  joint  venture  and  (2) 
the  nature  and  objectives  of  the  joint 
venture.  The  notification  was  filed  fcr 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act.  the  identities 
of  the  parties  to  the  joint  venture,  and  its 
general  areas  of  planned  activities,  are 
given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
290  Wes!  Mount  Pleasant  ;\venue. 
Livingston,  New  Jersey  07039. 

.Avantek,  Inc.  is  a  California 
corporation  with  its  principal  place  of 
business  at  4401  Great  America 
Parkway.  Santa  Clara.  California  95054, 

Bellcore  and  Avantek.  Inc.  entered 
into  a  collaboraiive  research  agreement 
on  May  10. 1985  to  understand  the 
applications  for  telecommunication 
exchange  services  and 


telecommunication  exchange  access   . 
services  of  high  speed  integrated  circuits 
and  to  demonstrate  feasibility  of 
research  concepts  by  experimental 
prototypes  oi  such  cricuits. 
loseph  H.  VVidmar, 

Director  nf  Operations.  Antitrust  Division. 
|KR  Dor.  85-15558  Filed  6-27-85:  8:45  am) 
■ILLINO  CODE  4410— 01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1S84; 
Bell  Communications  Research  Inc. 
and  Racal  Data  Communications,  Inc. 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  19f>4.  Pub 
L.  98-462  ("the  Act").  Bell 
Communications  Research,  Inc. 
("Bellcore")  has  filed  a  written 
notification  on  behalf  of  Bellcore  and 
Racal  Data  Communications  Inc..  as 
represented  by  its  Racal-Milgo  Division 
("Racal  Data  Communications ') 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  of  the  joint  venture  and  (2) 
the  nature  and  objectives  of  the  joint 
venture.  The  notification  was  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
ar.tilrusi  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6lb)  of  the  Act.  the  identities 
of  the  parries  to  the  joint  venture,  and  its 
general  areas  of  planned  activities,  are 
given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
290  Vi'est^Iount  Pleasant  Avenue, 
Livingston.  New  Jersey  07039. 

Racal  Data  Communications  is  a 
Delaware  corporation  with  its  principal 
place  of  business  at  1601  N.  Harrison 
Parkway.  Sunrise.  Florida  33323-2899. 

Bellcore  and  Racal  Data 
Communications  entered  into  a 
collaborative  research  agreement  on 
May  10. 1985  to  explore  (1)  new 
technologies  for  end-to-end  and  intra 
exchange  digital  connectivity, 
specifically  in  research  on  new 
techniques  for  dynamic  bandwidth 
allocation  over  pulse  code  modulation 
transmission  systems.  (2)  new 
technologies  in  image  conferencing 
systems,  or  (3)  other  related  areas  of 
research  that  are  directed  to 
telecommunications  applications. 

loseph  H.  VVidmar, 

Director  of  Operations,  Antitrust  Division. 
jFR  Doc.  avi.5561  Filed  6-27-85:  8:45  amj 
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Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Bell  Communications  Research  Inc. 
and  U.S.  Department  of  Army 

.Notice  is  hereby  given^bat  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984.  Pub 
L  98-»62  ('the  Act").  Bell 
Communications  Research,  Inc. 
("■Bellcore")  has  filed  a  written 
notification  on  behalf  of  Be.lcore  and 
the  U.S.  Department  c'  the  Army 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  of  the  joint  venture  and  (2) 
the  nature  and  objectives  of  the  joint 
venture.  The  notification  was  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 
of  the  parties  to  the  joint  venture,  and  its 
general  areas  of  planned  activities,  are 
given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
290  West  Mount  Pleasant  Avenue. 
Livingston,  New  Jersey  07039. 

The  US.  Department  of  the  Army  is 
represented  by  the  Electronics 
Technology  and  Devices  Laboratory, 
located  at  Fort  Monmouth,  New  Jersey 
07703-5302. 

Bellcore  and  the  U.S.  Department  of 
tHe  Army  entered  into  an  agreement  on 
May  1, 1985  whereby  the  U.S. 
Department  of  the  Army  will  participate 
with  Bellcore's  owners  in  the  funding  of 
Bellcore's  investigation  of  the  processes 
required  to  make  miniature  arrays  of 
gallium  arsenide  crystals.  The  project, 
entitled  "Research  into  Fabrication  of 
Submicron  Arrays  on  Croup  111-V 
Compound  Semiconductors,"  involves 
increasing  the  subminiaturization  of 
semiconductor  devices  which  can  be 
used  for  very  high  speed  switching 
applications,  as  sources  of  millimeter 
waves,  and  in  the  newly  emerging  area 
of  optical  signal  processing  devices. 
This  research  is  directed  at  potential 
applications  to  telecommunication 
exchange  services  and 
telecommunications  exchange  access 
services. 
loseph  H.  Widmar. 
Director  of  Operations.  Antitrust  Division. 

(FR  Doc.  85-15559  Filed  6-27-85:  8:45  am| 
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Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Semiconductor  Research  Corp. 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  .National 
Cooperative  Research  Act  of  1984,  Pub. 
L.  No.  98— »62  { "the  Act"),  Semiconductor 
Research  Corporation  ("SRC  ")  has  filed 
a  written  notification  simultaneously 
with  the  Attorney  General  and  the 
Federal  Tirade  Commission  disclosing 
certain  changes  in  the  membership  of 
SRC.  The  changes  consist  of  the 
withdrawal  of  General  Instrument 
Corporation  from  SRC  m.embership  and 
the  addition  of  the  following  companies 
to  the  Semiconductor  Equipment  and 
Materials  Institute.  Inc.  ("SEMI") 
Chapter  of  the  SRC: 

FEP  AN.ALYTIC  (division  of  Verity 

Instruments.  Inc.) 
Flexible  Manufacturing  Systems.  Inc. 
Ion  Beam  Technologies.  Inc. 
Isitpc  Corporation 
Mac  Dermid.  Inc. 
Machine  Technology.  Inc 
Micnon  Corporation 
Micronix  Corporation 
Semi-Gas  Systems.  Incorporated 
Silsco,  Inc. 

Universal  Energy  Systems.  Inc. 
V13I  Standards.  Inc. 

SRC  filed  its  notification  of  these 
membership  changes  for  the  purpose  of 
extending  the  Acts  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act.  the  identities  of  the  parties  to 
SRC  and  SRC's  general  areas  of  planned 
activity  are  given  below. 

SRC  is  a  joint  venture  which,  with  the 
withdrawal  of  General  Instruments 
Corporation  and  the  addition  of  the 
previously  identified  companies  to  the 
SEMI  Chapter,  is  comprised  of  the 
following  members: 

Advanced  Micro  Devices.  Incorporated 

AT&T  Technologies.  Incorporated 

Burroughs  Corporation 

Control  Data  Corporation 

Digital  Equipment  Corporation 

E.  I.  du  Pont  de  Nemours  &  Company 

Eastman  Kodak  Company 

Eaton  Corporation 

CCA  Corporation 

General  Electric  Corporation 

General  Motors  Corporation 

Goodyear  Aerospace  Corporation 

GTE  Laboratories.  Incorporated 

Harris  Corporation 

Hewlett  Packard  Company 

Honeywell,  Incorporated 

IBM  Corporation 

Intel  Corporation 

LSI  Logic  Corporation 

Monolithic  Memories.  Incorporated 

Monsanto  Company 


Motorola.  Incorpofated 

National  Semiconductor  Corporation 

Perkin-Elmer  Corporation 

RCA  Corporation 

SEMI  Chapter,  comprised  of 

FEP  ANALYTIC  (division  of  Verity 
Instruments.  Inc.) 

Flexible  Manufacturing  Systems.  Inc. 

Ion  Brnm  Technologies.  Inc. 

Isilec  Corporation 

Micro  Mask.  Incorporated 

Pacific  Western  Systems.  Incorporated 

Probe-Rife.  Incorporated 

Pure  .^ire  Corporation 

Mac  Dermid,  tnc 

Machine  Technology.  Inc 

Micrion  Corporation 

Micronix  Corporation 

Semi-Gas  Systems.  Incorporated 

Silsco.  Inc. 

Universal  Energy  Systems.  Inc. 

VLSI  Standards."  Inc. 
Silicon  Systems.  Incorporated 
Sperry  Corporation 
Texas  Instruments.  Incorporated 
Union  Carbide  Corporation 
Varian  Associates.  Incorporated 
Westinghouse  Electric  Corporation 
Xerox  Corporation 
Zilog.  Incorporated 

SRC's  purpose  is  to  plan,  promote, 
coordinate,  sponsor,  and  conduct 
research  supportive  of  the 
semiconductor  industry  and  directed 
toward: 

1.  Increasing  knowledge  of 
semiconductor  materials  and 
phenomena,  and  of  related  scientific  and 
engineering  subjects  that  are  required 
for  the  useful  application  of 
semiconductors; 

2.  Developing  new  and  more  efficient 
designs  and  nwnufecturing  technologies 
for  semiconductor  devices; 

3.  Identifying  directions,  limits, 
opportunities,  and  problems  in  generic 
semiconductor  technologies: 

4.  Increasing  the  number  of  scientists 
and  engineers  proficient  in  research, 
development,  and  manufacture  of 
semiconductor  devices: 

5.  Increasing  industry-university  ties, 
establishing  university  semiconductor 
research  centers  with  major  long-term 
research  thrusts,  and  developing 
university  semiconductor  research 
activities  with  more  precisely  defined, 
short-term  objectives; 

6.  Developing  more  relevant  graduate 
school  education  and  a  larger  supply  of 
graduate  students  in  areas  related  to 
semiconductor  technology; 

7.  Increasing  the  ability  of  universities 
to  attract  and  retain  competent  faculty 
in  the  semiconductor  field; 

8.  Decreasing  fragmentation  and 
redundancy  in  United  States 
semiconductor  research; 
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9.  Establishing  advanced  research 
efforts  for  critical  semiconductor 
technolosy  areas  that  are  beyond  the 
individual  resourrns  of  many  SRC 
mtimbers;  i 

10.  Piomoting  efficient  communication 
of  research  results  to  SRC  members  and 
to  the  United  Slates  semiconductor 
community  as  a  v\'hole. 

|os<tph  M.  Widmar, 

Olrf:  tity  ul  Opt^rtiliotii,  Antitrust  Division. 

|FR  Ddc.  85-1.5.-.(jO  Fjod  6-27-85;  8:45  am| 
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Drug  Enforcement  Administration 
IDocket  No.  85-29] 

Diphenoxylate  importation  by  MD 
Pharmaceutical,  Inc.;  Importation  of  a 
Controlled  Substance;  Objections, 
Request  for  Hearing  and  Hearing 

On  May  16. 1985  at  50  FR  20509.  notice 
w.HS  given  that  MD  Pharmaceutical.  Inc. 
(MD  Pharmaceutical).  3501  West  Garry 
Avonue.  Santa  Ana.  California  92704. 
had  made  application  to  the  Drug 
F.nforremont  Administration  to  be 
registered  as  an  importer  of  two  basic 
classes  of  controlled  Subslancs 
methylphenidate  and  diphenoxylate. 
both  of  which  are  listed  in  Schedule  H  of 
the  schedules  established  by  the 
Controlled  substances  Act  of  1970. 
Opportunity  was  given  for  the  filing  of 
comments,  objections  and  requests  for 
hearing  with  respect  to  the  application. 

A  request  for  hearing  with  respect  to 
MD  Pharmaceuti<.;ars  application  for 
registration  as  an  importer  of 
diphenoxylate  was  filed  on  behalf  of 
Mallinckrodt,  Inc.  (Mallinckrodf). 

Mallinckrodt  is  presently  registered  as 
a  bulk  manufacturer  of  diphenoxylate 
and  stales  its  desire  to  bo  heard  on  two 
issues.  (1)  whether  a  rof.ulation  should 
be  issued  under  section  1002(a)  of  the 
Controlled  Substances  Import  and 
Export  Act  to  authorize  the  importation 
of  diphenoxylate,  and  (2)  whether  MD 
Pharmaceutical  should  be  registered 
under  section  1008  of  that  Act  as  an 
importer  of  the  substance. 

Mallinckrodfs  postition  on  these 
issues  is  that  there  is  a  presumption 
embodied  in  the  .Act  against  the 
importation  of  Schedule  II  substances 
and  therefore.  Mallinckrodt  contends, 
the  burden  of  establishing  that  all  the 
statutory  criteria  for  importation  and 
registration  have  been  met  is  on  MD 
Pharmaceutical.  In  addition, 
Mallinckrodt  believes  that  importation 
of  diphenoxylate  is  unnecessary  to 
satisfy  domestic  needs;  that  there  is  no 
emergency  shortage  of  this  substance  in 
the  United  States;  and  that  there  is  no 
evidence  that  competition  in  the  market 


for  it  in  the  United  States  is  inadequate. 
Finally.  Mallinckrodt  states  its  belief 
that  the  subject  registration  of  MD 
Pharmaceutical  would  not  be  consistent 
with  the  international  obligations  of  the 
United  States  and  would  be 
incompatible  with  the  public  interest. 
Accordingly,  notice  is  hereby  given 
pursuant  to  21  CFR  1311.42  that  a 
hearing  will  be  held  on  the  aforesaid 
application  for  registration  commencing 
a!  10:00  a.m.  on  August  6. 1985  in  Room 
1213,  Drug  Enforcement  Administration, 
1405  I  Street  N\V..  Washington,  D.C..  the 
proceedings  on  that  day  to  be  limited  to 
a  preliminary  discussion  to  identify 
proper  parties  and  issues,  and  to 
determine  procedures  and  set  dates  and 
locations  for  further  proceedings.  Any 
person  entitled  to  participate  in  said 
hearing  and  desiring  to  do  so  should  file 
a  notice  of  appearance  pursuant  to  21 
CYV.  1301.54  and  1316.48  within  thirty 
days  of  the  date  of  publication  of  this 
notice.  A  person  who  has  filed  a  request 
for  hearing  (i.e..  Mallinckrodt)  need  not 
also  file  a  notice  of  appearance. 

D.iled:  )anc  24,  1085. 
John  C.  Lawn, 

Acting  Administrator,  Drug  Enforcement 
A  dminist  ration. 
jFR  Doc.  85-15557  Filed  6-27-85:  8:45  am) 

BILLING  CODE  441IHW-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background:  ^ 

The  Department  of  LaEor.  in  carrj-ing 
out  its  responsibility  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  considers  comments  on  the 
proposed  forms  and  recordk-joping 
requirements  that  will  affect  the  public. 

List  of  Forms  Under  Review: 

On  each  Tuesday  and/or  Friday,  as 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency  forms  under 
review  by  the  Office  of  Management 
and  Budget  (OMB)  since  the  last  list  was 
published.  The  list  will  have  all  entries 
grouped  into  new  collections,  revisions, 
extensions,  or  reinstatements.  The 
Departmental  Clearance  Officer  will, 
upon  request,  be  able  to  advise 
members  of  the  public  of  the  nature  of 
any  particular  revision  they  are 
interested  in. 

Each  entry  will  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  form. 


The  title  of  the  form. 

The  OMB  and  Agency  form  numbers, 
if  applicable. 

How  often  the  form  must  be  filled  out. 

Who  will  be  required  to  or  asked  to 
report. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  number  of 
re.sponses. 

An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form. 

The  number  of  forms  in  the  request  for 
approval. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions: 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
by  calling  the  Departmental  Clearance 
Officer.  Paul  E.  Larson,  Telephone  202- 
523-6331.  Comments  and  questions 
about  the  items  on  this  list  should  be 
directed  to  Mr.  Larson,  Office  of 
Information  Management,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW.,  Room  S-5526, 
Washington.  D.C.  20210.  Comments 
should  also  be  sent  to  the  OMB 
reviewer,  Nancy  Wentzler,  Telephone 
202-395-6880,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3208, 
NEOB,  Washington.  D.C.  20503. 

Any  member  of  the  public  who  wants 
to  comment  on  a  form  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New 

Women's  Bureau 

Women  in  Nontraditional  Program 

Questionnaire 
Other — one-time  survey 
State  and  local  governments 
135  responses;  71  hours;  1  form 

The  data  collection  is  designed  to 
assess  the  status  of  the  Women  in 
Nontraditional  Careers  initiative.  This 
initiative,  which  offers  services  to  young 
women,  focuses  on  (1)  career  planning, 
awareness  of  nontraditional  career 
options,  labor  market  information  job 
exploration,  and  employability  skills 
development  and  on  (2)  services  to  staff 
to  enable  them  to  counsel  young  women. 
Uniform  Project  Performance 

Information  System  (UPPIS) 
Quarterly 
Individuals  or  households;  businesses  or 

other  for  profit;  small  businesses  or 

organizations 
1.000  responses;  2.240  hours;  1  form 

The  Quarterly  Status  Report  is  needed 
to  provide  the  data  required  for  the 
monitoring  and  evaluation  of  Women's 
Bureau  demonstration  on  projects.  A 
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standard  reporting  format  is  needed  to 
assure  the  availability  of  comparable 
data  on  the  diverse  projects  funded  by 
the  Women's  Bureau. 

Revision 

Employment  and  Training 

Administration 
Weekly  Claims  and  Extended  Benefits 

Data 
1205-0028  ETA  539 
State  or  local  governments 
53  respondents  4,220  hours;  1  form 

Data  for  the  determination  of  the 
beginning,  continuance,  or  termination 
of  an  extended  benefit  period  in  any 
State  by  reason  of  the  EB  trigger  rate 
Also  data  on  initial  and  continued 
claims  are  used  as  economic  indicators. 

Extension 

Employment  and  Training 

Administration 
ETA  204.  Experience  Rating  Report 
1205-0184;  ETA  204 
Annually 

State  or  local  governments 
53  respondents:  14  hours;  1  form 

Measures  experience  rating  systems, 
permits  analysis  of  factors  influencing 
rates,  equity,  and  soundness  of  the 
system. 

CAP  and  Interest 
1205-0205;  ETA  RC  59 
Annually 
20  respondents;  800  hours 

This  data  will  provide  the  basis  for 
the  Secretary  to  certify  that  a  State  may 
obtain  a  cap  or  partial  limitation  on 
offset  credit  reduction,  deferral  and 
delay  of  interest  payment,  and  a 
discounted  interest  rate. 

Signed  at  Washington.  D.C.  this  2Sth  day 
of  |une.  1985. 

Paul  E.  Larson. 

Departmental  Clearance  Officer. 

|KR  Doc  85-15594  Filed  »-27-85;  8:45  am) 
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Mine  Safety  and  Health  Administration 
(Docket  No.  M-8S-24-CI 

AMAX  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

AMAX  Coal  Company.  105  South 
Meridian  Street.  P.O.  Box  967. 
Indianapolis.  Indiana  46206  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (permissible  electric  face 
equipment:  maintenance)  to  its  Wabash 
Mine  (I.D.  No.  11-00877)  located  in 
Wabash  County,  Illinois.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 


A  summary  of  the  petitioners 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  portable  trailing  cables 
shall  not  exceed  500  feet  in  length. 

2.  Petitioner  uses  the  room  and  pillar 
method  of  mining  on  100-foot  centers.  To 
alleviate  problems  associated  with 
mining  on  lOG-foot  centers,  petitioner  is 
using  a  sequence  cut  system.  This 
system  uses  remote  control  devices  on 
the  continuous  miner,  which  takes  a  3.5- 
foot  cut  in  lieu  of  a  20-foot  cut  taken 
under  the  previous  mining  system.  The 
sequence  cut  will  create  up  to  six 
working  places  instead  of  two. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  800  feet  of  No.  4  3/C  G- 
GC  portable  trailing  cables  un  roof 
bolting  machines.  Petitioner  believes 
that  increasing  the  length  of  the  portable 
trailing  cables  on  the  roof  bolters  can 
improve  the  sequence  cut  system  by 
reducing  the  number  of  power  moves. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  Standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  writen  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
29. 1985.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  June  21.  19HS. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 

and  Variances 

jFR  Doc.  85-15542  Filed  6-27-85:  8:45  am) 
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(Docket  Noi  M-0S-38-C I 

Barnes  &  Tucker  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Barnes  &  Tucker  Company.  P.O.  Box 
176,  Marion  Center,  Pennsylvania  15759- 
0176  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.523-2 
(deenergization  of  self-propelled  electric 
face  equipment:  performance 
requirements)  to  its  Tanoma  Mine  (I.D. 
No.  36-06967)  located  in  Indiana  County. 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  there  t>e  an  emergency 


stop  bar  ot  lever  to  permit  quick 
deenergization  of  the  tramming  motors 
of  self-propelled  electric  face  equipment. 

2.  As  an  alternate  method,  petitioner 
proposes  to  eliminate  the  actuating  bar 
from  the  remote  control  continuous 
miners  and  use  the  emergency  stop 
button  located  on  the  remote  control 
unit.  In  support  of  this  request, 
petitioner  states  that: 

(a)  The  continuous  miners  are 
operated  from  a  remote  location  via  a 
hand-held  remote  control  unit.  If  the 
emergency  stop  lever  is  accidently 
struck  with  coal  or  rock,  a  person  would 
have  to  go  along  side  the  miner  to  reset 
the  emergency  stop  switch  exposing 
himself  or  herself  to  a  potentialy 
hazardous  situation:  and 

(b)  Operating  control  levers  will  be 
deactivated  by  removing  the  levers  or 
the  pins,  making  it  impossible  to  operate 
the  machine  from  the  operator's 
compartment. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  405  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
29. 1985.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  |une  21. 1985. 
Patricia  W.  Silvay, 

Director  Office  of  Standards.  Regulations 
and  Variances. 
[FR  Dqc.  85-15544  Filed  6-27^85  amj 

BH.UNG  COOC  4S10-43-M 


(OocketNo.  M-85-7-MI 

Oomtar  Industries,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Domtar  Industries.  Inc..  P.O.  Box  8. 
New  Iberia,  Louisiana  70561-0008  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  57.21-78  (permissible 
equipment)  to  its  Cote  Blanche  Mine 
(I.D.  No.  16-00358)  located  in  St.  Mary 
Parish,  Louisiana.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  only  permissible 
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equipment  maintained  in  permissible 
condition  be  used  beyond  the  last  open 
crosscut  or  in  places  where  dangerous 
(|uanlities  of  flamable  gases  are  present 
or  may  enter  the  air  current. 

2.  Pelilioner  believes  that  the  standard 
does  not  adequately  address  the 
working  conditions  of  the  mine  or 
properly  consider  the  equipment 
actually  available  for  use  in  the  mine. 

3.  Petitioner  states  that  methane  does 
not  continuously  emanate  in  sail  mines 
as  it  does,  for  instance,  in  coal  mines. 
Methane  is  associated  with  the 
phenomenon  known  as  "outbursts".  The 
danger  of  methane  inundation  of  the 
mine  or  part  of  the  mine  only  occurs 
during  those  parts  of  the  mining  cylce  in 
which  large  amounts  of  salt  are 
suddenly  removed  from  the  salt  mass. 

4.  Pelilioner  further  stales  Ihal  the 
sudilen  removal  of  large  amounts  of  salt 
from  the  main  salt  mass  which  have 
triggered  outbursts  have  only  occured  at 
the  mine  during  the  blasting  operations. 
All  blasting  is  initialed  from  the  surface 
with  all  personnel  accounted  for  and  out 
of  the  mine.  Methane  detectors  are  used 
continously  and  re-entry  to  the  mine 
after  a  blast  is  only  permitted  after  a 
suitable  preshifl  examination  and 
confirmation  that  methane  is  less  than 
0.5  percent. 

5.  As  an  alternate  method,  petitioner 
proposes  that: 

a.  All  equipment  used  at  the  mine  face 
during  the  portions  of  the  production 
cycle  up  to  and  including  blasting  will 
be  permissible  and  maintained  in 
permissible  condition.  This  equipment 
includes  undercutters,  face  drills  and 
floor  drills: 

b.  Electrical  distribution  boxes  will  be 
permissible  boxes  and  maintained  in 
permissible  condition; 

c.  Other  equipment  will  not  be  taken 
beyond  the  nearest  complete 
intersection  during  the  pertinent 
activities  of  the  production  cycle: 

d.  The  primary  vehicle  for  personnel 
transportation,  a  l2-person  personnel 
carrier,  will  be  permissible  and 
maintained  in  permis«able  condition. 
This  vehicle  will  be  used  to  "Fire  Boss" 
and  preshifl  inspect  after  blasting: 

e.  The  methane  detection  system  now 
In  place  will  be  maintained  as  described 
in  30  CFR  57.21-80;  and 

f.  Mine  power  transformers  will  be 
installed  out  by  the  area  methane 
detectors  or  in  the  fresh  air. 

6.  Petitioner  states  that  the  proposed 
alternate  method  willprovide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 


comments  must  be  filed  with  the  Office 
of  Standards,  Relgulalions  and 
Variances.  Mine  Safety  and  Mealth 
Adminstralion.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
29. 1985.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated;  June  21.  1985. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regidations 

and  Variances. 

|FR  Doc.  85-15543  Filed  6-27-85;  8:45  ami 
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New  Personal  Audio  Dosimeter 
Accepted 

agency:  Mine  Safety  and  Health 
Administration  (MSHAI  Labor. 
ACTION:  Notice  of  MSHA  acceptance  of 
a  new  personal  audio  dosimeter. 

summary:  After  testing  and  evaluation, 
the  Mine  Safety  and  Health 
Administration  (MSHA)  announces  the 
acceptance  of  the  Quest  Electronics 
Model  Micro-15  Audio  Noise  Dosimeter 
for  use  in  coal  mines. 
EFFECTIVE  DATE:  June  28. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  G.  Peluso.  Pittsburgh  Technical 
Support  Center,  Mine  Safety  and  Health 
Administration,  4800  Forbes  Avenue, 
Pittsburgh.  PA  15213.  (412)  621^500. 
SUPPLEMENTARY  INFORMATION:  On 
September  12. 1978.  the  Mine  Safety  and 
Health  Administration  (MSHA) 
published  a  final  rule  that  became 
effective  on  October  1. 1978  and 
amended  the  mandatory  health 
standards  governing  noise  dosimeters 
(43  FR  40760).  Those  amendments  to  30 
CFR  Parts  70  and  71  permitted  the  use  of 
personal  noise  dosimeters  to  make 
required  noise  exposure  measurements 
in  coal  mines  and  set  forth  the 
procedures  to  be  followed  in  taking  such 
noise  measurements.  When  noise 
exposure  measurements  and  surveys 
required  by  Parts  70  and  71  are  taken  by 
personal  noise  dosimeters,  the 
dosimeters  must  be  acceptable  to 
MSHA. 

The  test  and  criteria  used  by  MSHA 
to  determine  acceptability  of  personal 
noise  dosimeters  are  published  in 
"MSHA  Test  Procedures  and 
Acceptability  Criteria  for  Noise 
Dosimeters,"  MSHA  Informational 
Report  IR-1072. 

MSHA  has  recently  completed  testing 
and  evaluation  of  the  Quest  Electronics 
Model  Micro-15  Audio  Noise  Dosimeter. 
MSHA  has  determined  that  the 
dosimeter  met  all  of  the  criteria  listed  in 


MSHA  Informational  Report  IR-1072 
and  hereby  gives  notice  that  this 
dosimeter  is  acceptable  for  use  under  30 
CFR  70.505  6nd  71.801. 

Accordingly,  operators  may  use  the 
Quest  Electronics  Model  Micro-15 
Audio  Noise  Dosimeter  to  take  the  noise 
exposure  measurements  and  surveys  at 
underground  coal  mines  as  required  by 
30  CFR  70.503,  508  and  509  and  at 
surface  coal  mines  as  required  by  30 
CFR  71.802.  803  and  804. 

Dated:  |une  21,  1985. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

(FR  Doc.  85-15528  Filed  6-27-85;  845  am| 
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Occupational  Safety  and  Health 
Administration 

lV-85-31 

St.  Regis  Corp.;  Grant  of  Variance 

AGENCY:  Occupational  Safety  and 
Health  Administration.  Labor. 


ACTION:  Grant  of  variance. 


SUMMARY:  This  notice  announces  the 
Grant  of  Variance  to  St.  Kegis 
Corporation  from  the  part  of  29  CFR 
1910.261(c)(9)(i)  which  requires  that  the 
flagman  must  always  remain  in  sight  of 
the  operator  when  the  crane  or 
locomotive  is  in  motion.  This  variance 
does  not  apply  to  locomotives  being 
operated  by  remote  control.  This 
variance  authorizes  radio 
communication  as  a  substitute  for  visual 
observation  of  hand  signals  between  a 
railroad  crew  and  a  locomotive  being 
operated  by  an  engineer. 
date:  The  effective  date  of  the  Variance 
is  June  28. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  J.  Concannon,  Director,  Office 
of  Variance  Determination,  U.S. 
Department  of  Labor — OSHA,  Third 
Street  &  Constitution  Avenue,  NW.. 
Room  N-3656.  Washington.  D.C. 
20210.  Telephone:  202-523-7193. 

or  the  following  Regional  and  Area 

Offices: 

U.S.  Department  of  Labor— OSHA. 
Federal  Building.  Room  1554, 1961 
Stout  Street.  Denver.  Colorado  80294 

U.S.  Department  of  Labor— OSHA. 
Petroleum  Building.  Suite  210,  2812  1st 
Avenue  North.  Billings,  Montana 
59101. 
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SUPPtEMEMTARV  INFORMATION: 
'  Background 

St.  Res's  Corpoi-itiur.  Pos»  Office  Box 
V-X,  Libby  Montana  53923-12W.  has 
made  appliijtion  pursuant  to  section 
6(1)  of  tiie  Occupational  Safety  and 
Health  Act  of  1970  {84  Siat.  1590;  29 
U.S.C.  655)  and  29  CFR  lyOSll  for  a 
variance  from  the  part  of  29  CFR 
19i0.2t>l(c)(&)(i)  which  requires  that  the 
flagman  must  always  remain  in  si^ht  of 
the  operator  whi-n  the  crane  or 
locomotive  is  in  motii'n. 

The  place  of  employment  tht<t  will  be 
afffxted  by  thu  appliiMtion  is  the 
applicant's  Lunit^er  and  P!yv«ood 
Division.  Plywood/Sawmill  Com^*ie\. 
Libby.  Montana. 

Notice  of  the  applitation  and  the  giant 
of  iiiterim  ordtT  were  published  in  the 
Federal  Resister  on  April  19.  1985  (.50  FR 
13654).  The  notice  invif-^d  interested 
persons,  including  aff.'cied  employers 
and  employees,  to  submit  written  data, 
views,  and  arguments  regarding  the 
grant  or  denial  of  the  v  arianre 
requested.  In  addition,  affected 
em.ployers  and  employees  were  notified 
of  their  right  to  request  a  hearing  on  the 
variance  application.  No  written 
comments  or  requests  for  a  hearing  w  ere 
received. 

n.  Facts 

The  applicant  is  involved  in  the 
lumber  and  plywood  business  and 
requested  the  variance  for  its  Lumber 
and  Plywood  Division,  Plywood/ 
Sawmill  Complex.  Libby.  Montana.  The 
applicant  contends  that  radio 
communication  between  the  railroad 
crew  is  as  safe  and  healthful  as  visual 
contact  between  the  railroad  crew  as 
required  by  i  1910.261(c)(9)(i).  The 
applicant  proposed  that  their  railroad 
crew  use  portable  radios  to  relay  verbal 
instructions  m  directing  movement  of 
the  locomotives  rather  than  using  visual 
observation  of  hand  signals.  The 
railroad  crew  would  thus  be  able  to 
maintain  voice  contact  when  throwing 
switches,  coupling,  uncoupling  or 
spotting  rail  cars  within  the  applicant's 
railroad  system.  The  applicant  contends 
that  constant  visual  contact  while  the 
locomotive  is  in  motion  is  not  the 
exclusive  means  of  achieving  the  safe 
operation.  The  products  involved  in  its 
railroad  operation  are  lumber,  plywood 
and  wood  chips. 

The  applicant  has  shown  that  'he 
operating  area  of  the  locomotive 
encompasses  approximately  two  miles 
of  track,  all  within  the  confines  of  its 
property.  The  applicant  has  submitted 
written  operations  procedures  for 
railroad  operations.  The  applicant's 


emphncps  are  instructed  to  abide  by  the 
railroad  operation  procedures.  The 
applicant  maintains  that  a  variance  ftom 
the  requirement  that  the  railroad  crew 
he  in  visual  contact  with  the  locomotive 
engineer  at  all  times  shbuld  be  granted 
because  the  use  of  radios  in  conjunction 
with  written  operations  procedures 
provides  an  operation  wh-ch  is  as  safe 
as  or  safer  than  the  outdated  method  of 
hand  signals. 

III.  Decision 

Soclioii  1910.261(t)(9Hi)  sets  forth  the 
requirement  that  the  flagman  must 
always  remain  in  sight  of  the  operator 
when  the  locomotue  is  in  mcitior.  The 
applicant  has  shown  that  its  variance 
should  be  granted  by  providing  the 
appropriate  evidence  and  the  following 
rationale: 

(a)  Without  the  visual  contact 
requirement,  crew  members'  mobility 
will  be  enhanced  and  will  be  able  to 
position  themselves  at  the  safest 
possible  location  during  train 
movement; 

(b)  Radios  will  provide  a  means  of 
communication  instantaneously, 
whereas  hand  signals  must  await  visual 
contact  between  the  parties;  and 

(c)  Radios  improve  communication 
under  adverse  weather  conditions  and 
after  nightfall. 

The  applicant  has  taken  the  following 
steps  to  assure  that  the  system  of  radio 
communication  will  work  safely  and 
efficiently: 

(a)  The  applicant  has  purchased  a 
sufficient  number  of  radios  and 
microphones  to  supply  all  required 
employees; 

(b)  The  radios  purchased  are  a  40  watt 
FM  system  and  a  2  watt  FM  system 
providing  a  clear  and  audible  signal; 

(c)  The  applicant  has  obtained  a 
separate  radio  frequency  from  the 
Federal  Communications  Commission. 
The  frequency  w  ill  be  used  solely 
among  members  of  the  train  crew  to 
direct  the  movement  of  the  locomotive. 

(dj  The  radios,  when  not  in  use.  will 
'be  maintained  in  a  secure  place  under 
the  control  of  the  applicant's 
supervision;  employees  will  be 
responsible  for  the  security  of  radios 
which  have  been  issued  to  them; 

(e)  The  radios  will  be  checked 
regularly  and  recharged  when 
appropriate;  and. 

(f)  Employees  will  be  trained  in  the 
use  of  the  radios  as  well  as  in  the 
operational  procedures  which  apply 
during  the  use  of  radios.  The  locomotive 
engineer  will  be  under  instruction  not  to 
move  the  train  until  given  a  radio  signal 
from  the  crew.  Should  radio  failure  or 
interference  occur  after  an  order  to 


mo\e  has  been  gi\en.  the  locomotive 
engineer  will  stop.  The  engineer  will  not 
move  the  trian  again  until  radios  are 
repaired,  replaced  or  until  interference 
has  cleared.  Established  operational 
procedures  will  be  followed. 

Further,  the  applicant  has  shown  that 
its  request  for  a  variance  should  be 
granted  because  of  OSHA  requirement 
for  visual  contact  applies  only  to  the 
pulp  and  paper  and  paperboard  mill 
industry.  Locomotives  routinely  operate 
in  other  industries  using  radio 
communication  in  lieu  of  visual  contact. 
There  is  nothing  unique  about  the  pulp. 
paper  and  paperboard  mill  industry 
which  justifies  a  visual  contact 
requirement. 

The  Occupational  Safety  and  Health 
Administraticn  conducted  an  onsite 
variance  investigation  at  the  applicant  s 
facility  on  December  18. 1984.  to 
examine  plant  and  railroad  operations 
and  procedures.  The  conditions  at  the 
facility  w  ere  found  to  be  as  stated  in  the 
variance  application. 

rherefore.  OSHA  believes  that  the 
applicant's  alternative  method  as 
desciibed  above  is  as  safe  and  healthful 
as  the  requirements  of  the  standard  from 
which  a  variance  is  sought. 

IV.  Order 

Pursuant  to  the  authority  in  section 
6(d)  of  the  Occupational  Safety  and 
Health  .Act  of  1970.  in  the  Secretary  ol 
Labor's  Order  No.  »-83  (48  FR  35736). 
and  in  29  CFR  Part  1905.  it  is  ordered 
that  St.  Regis  Corporation  is  hereby 
subject  to  the  following  conditions  in 
lieu  of  complying  with  the  provisions  in 
29  CFR  1910.261(c)(9)(i)  which  requires 
that  the  flagman  must  alway  remain  in 
sight  of  the  operator  when  the 
locomotive  is  in  motion. 

The  applicant  shall: 

(a)  Institute  a  radio  control  program 
for  assignment,  storage,  security, 
recharging  and  periodic  maintenam  e  of 
the  radio  equipment. 

(b)  Clearly  designate  the  area  where 
the  two-way  radio  communications  may 
be  conducted. 

(c)  Develop  safe  operating  procedures 
in  the  use  of  the  radio  communications 
system  and  provide  a  copy  to  each 
employee  required  to  work  with  a  two- 
way  radio. 

(d)  Instruct  and  thoroughly  train  each 
employee  who  is  authorized  to  use  the 
two-way  radio  in  the  proper  methods  for 
using  the  radio  communications. 

(e)  Assure  testing  of  the  radio  before 
and  at  least  once  during  each  railroad 
crew  shift  to  verify  that  the  radio  is 
operating  properly.  The  test  at  a 
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minimum  shall  consist  of  an  exchange  of 
voice  transmissions. 

(f)  Immediately  remove  from  service 
all  improperly  functioning  radios  until 
they  have  been  repaired. 

(g)  Assure  that  when  radio 
communication  is  used  in  lieu  of  hand 
signals  in  connection  with  the  switching, 
backing  or  pushing  of  a  train,  engine,  or 
car,  the  employee  directing  the 
movement  shall  give  complete 
instructions  or  keep  continuous  radio 
contact  with  the  employees  receiving 
the  instruction.  When  backing  or 
pushing  a  train,  engine  or  cars,  the 
distance  of  the  movement  must  be 
specified,  and  the  movement  must  stop 
in  one-half  the  remaining  distance 
unless  additional  instructions  are 
received.  If  the  instructions  are  not 
understood  or  continuous  radio  contact 
is  not  maintained,  the  movement  shall 
be  stopped  immediately  and  may  not  be 
resumed  until  the  misunderstanding  has 
been  resolved,  radio  contact  has  been 
restored,  or  communication  has  been 
achieved  by  hand  signals. 

(h)  Assure  that  a  traffic  pattern  across 
and  on  the  railroad  tracks  be  well 
defined  and  a  safe  operating  procedure 
established. 

(i)  Install  and  maintain  appropriate 
and  practical  warning  signs  at  each 
vehicular  and  pedestrian  crossing  of  the 
railroad  track  and  the  blind  areas  of  the 
track. 

(j)  Require  that  an  audible  signal  be 
given  when  ajpfoadiing  a  crossing.  The 
sound  of  the  engine  whistle  or  horn  shall 
be  distinct,  with  intensity  and  duration 
proportionate  to  the  distance  the  signal 
is  to  be  conveyed. 

(k)  Assure  that  when  outside  railroad 
company  operations  are  on  the 
premises,  operations  of  the  applicant's 
crew  shall  be  fully  coordinated  with 
those  of  the  outside  railroad  company  to 
assure  a  safe  joint  operation.  Crews  of 
any  company  shall  be  informed  of  the 
operating  procedures  of  the  other 
company. 

(I)  Allow  OSMA  to  inspect  its 
premises  in  connection  with  this  order. 

F,fft.'clive  date:  This  order  shall 
become  effective  on  June  28. 1985.  and 
shall  remain  in  effect  unless  otherwise 
modified  or  revoked  in  accordance  with 
section  H(d)  of  the  Occupational  Safety 
and  Health  Act  of  1970. 

SiBn(!il  Hi  WHshinRlon.  D.C..  on  this  20th 
(lny  of  liirif.  19B5. 
Robert  A.  Rowland. 
As.iislnnt  Secretary  ofl.ahnr 
\VK  Doi;  B,V15S45  Fiiist  6-27-«5:  B;4.'>  am] 
BILLING  CODE  4S10-2«-«l 


Office  of  Pension  and  Welfare  Benefit 
Programs 

I  Prohibited  Transaction  Exemption  85-109; 
Exemption  Application  No.  D-5560  et  al.l 

Grant  of  Individual  Exemptions;  First 
Citizens  National  Bank  et  al. 

agency:  Office  of  Pension  and  Welfare 

Benefit  Programs,  Labor. 

action:  Grant  of  Individual  Exemptions. 

SUIMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31. 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28. 1975).  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of.  the 
plans  and  their  participants  and 
beneficiaries:  and 


(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

First  Citizens  National  Bank.  Tupelo. 
Mississippi.  Investment  Funds  for 
Qualified  Employee  Benefit  Plans — 
Funds  A  and  B  (the  Funds)  Located  in 
Tupelo,  Mississippi 

(Prohibited  Transaction  Exemption  85-109: 
Exemption  Application  No.  D-5560| 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  past  sale  by 
the  Funds  of  all  mortgage  notes  (the 
Notes)  held  by  First  Citizens  National 
Bank,  Tupelo,  Mississippi  (the  Bank)  as 
trustee  of  the  Funds,  to  the  Bank, 
provided  that  the  sales  price  was  no  less 
than  the  greater  of  the  fair  market  value 
of  the  Notes  or  the  unpaid  principal 
amounts  plus  accrued  interest. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
17, 1985  at  50  FR  15244. 

Effective  Date:  The  effective  date  of 
this  exemption  is  March  21.  1984. 

For  Further  Information  Contact: 
Mr.  David  Cohen  of  the  Department, 
telephone  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 

Tom  Shaw,  Inc.  Retirement  Plan  (the 
Retirement  Plan)  and  Tom  Shaw,  Inc. 
Profit  Sharing  Plan  (the  Profit  Sharing 
Plan)  (Collectively,  the  Plans)  Located  in 
Cheboygan,  Michigan 

{Prohibited  Transaction  Exemption  85-110; 
Exemption  Application  No.  D-5667  and  D- 
5668] 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  loan  of 
$88,500  by  the  Retirement  Plan  to  Tom 
Shaw,  Inc.  (the  Plans'  Sponsor)  and  the 
loan  of  $26,700  by  the  Profit  Sharing 
Plan  to  the  Plans'  Sponsor,  for  a  ten-year 
period:  and  the  guarantee  of  the 
proposed  loans  by  the  Plans'  Sponsor 
and  Mr.  Tom  Shaw,  parties  in  interest 
with  respect  to  the  Plans,  provided  that 
the  terms  of  the  proposed  loans  are  not 
less  favorable  to  the  Plans  than  those 
obtainable  in  an  arms'-length 


26356 


FedfTjl  Register  /  Vol.  50.  N'o.  125  /  FiiiliV.  I'jnc  :8.  1985  /  Notices 


IrHnsiictiun  with  dn  unrelated  party  a\ 
the  time  of  its  consummdtion. 

The  applicant  was  unable  to  r.ntify 
iiiterosted  persons  within  the  time 
period  specified  in  the  Federal  ReRi-iter 
notice  published  on  March  1. 1983 
Intsrested  persons  were  notified  on 
April  26.  1985  and  advised  of  their  right 
to  comment  or  request  a  hearing  Uiihin 
45  days  from  the  receipt  of  their 
notification. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
DepartmonCs  decision  to  grant  this 
exemption  n^fcr  to  the  notice  of 
proposed  ever.ption  published  on 
March  1. 15)85  at  50  FR  8417. 

For  Further  Information  Contact:  Ms. 
Linda  Hamilton  of  the  Dep<<rtment, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number ) 

Neurosurgical  Associates  of  Roanoke. 
Inc.  DeHned  Benefit  Flan  A  (the  Plan) 
Located  in  Roanoke,  Virginia 

IPruhibited  Transaction  Exemplion  li.>-111: 
Exemption  Application  No.  D-5r02) 

Esemption 

The  sanctions  resulting  from  the 
application  of  section  49r5  of  the  Code. 
by  reason  of  section  4975((:)(1)  (.A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  by  the  Plan  of  a 
certain  parcel  of  improved  real  property 
and  personal  property  (the  Property)  to 
Dr.  Ward  W.  Stevens,  a  disq'ialified 
prrson  with  respect  to  the  Plan,  for  cash 
in  the  amount  of  $232,587.39  provided 
that  this  amount  is  the  fair  market  value 
of  the  Property  at  the  time  of  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
2.5.  1985  at  50  FR  16371. 

For  Further  Information  Contai  t: 
Angeiena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
loll-free  number.) 

Electronic  Data  Systems  Corporation 
Retirement  Plan.  Electronic  Data 
Systems  Corporation  Deferred 
Compensation  Plan  (collectively,  the 
Plans)  Located  in  Dallas,  Te.\as 

(Prohibited  Transaction  Exemption  35-112; 
Exemption  .Application  .No.  D-57go] 

Exemption 

The  restrictions  of  sections  406(a).  4U6 
(b)(1).  and  (b)(2)  and  407(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply, 
effective  August  1.3, 1984.  to  the  sale  by 
the  Plans  of  all  of  their  shares  of 


Electronic  Data  Systems  common  slock 
to  General  Motors  Corporation  (GM)  in 
exchange  for  c.ish  and  certain  notes  and 
stock  iss'ied  by  GM.  provided  that  the 
terms  of  the  transaction  are  at  least  as 
favorable  to  the  Plans  as  those 
obtainable  in  a  similar  transaction  xvith 
unrelated  parties. 

Fo»-  a  more  complete  statement  of  the 
flits  and  representations  supporting  the 
Departm»»n?'s  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
2.  1985  at  50  FR  13100. 

Written  Comment:  The  applicant 
submitted  the  only  comment  regard-ng 
the  proposed  exemption.  The  applir  int 
requested  the  Department  clarify 
whether  the  exemption  provides  relief 
for  the  acquisition  and  holding  by  the 
Plans  of  the  notes  and  stock  issued  by 
GM  in  connection  with  the  sale.  The 
Dopprtment  clarifies  herein  that  the 
exemption  provides  relief  for  the 
acquisition  and  holding  by  the  Plans  of 
the  notes  and  stuck  described  in  the 
notice  of  proposed  exemption. 

The  epplicant  also  stated  that  the 
notice  of  proposed  exemption  contained 
vaiious  inaccurate  descriptions  of 
MDank  Dallas  N.A.  (MNB).  In  this 
repaid  the  notice  should  have  indicated 
that  M\'B  holds  approximately  $3  billion 
(rather  than  $3  million)  of  assets  as  a 
trustee,  custodian  or  in  other  fiduciary- 
capacities,  and  that  Si  billion  (rather 
than  $1  million)  are  funds  of  e.r.ployee 
benefit  plans.  As  well,  the  appli.'ant 
states  that  the  parent  corporb'.ion  of 
NiNB  is  now  known  as  MCorp  rather 
than  .Mercantile  Texas  Corporation  us 
described  in  the  notice. 

After  consideration  of  the  entire 
record  the  Department  has  determined 
to  grant  the  exemption. 

Effective  Date:  This  exemption  is 
effective  August  13, 1984. 

For  Further  Information  Contact:  Mr. 
David  Stander  of  the  Department, 
telephone  (202)  5-3-8881.  (Th.s  is  not  a 
tofl-free  nu.mber.) 

Profit-Sharing  Plan  &  Trust  Agreement 
of  John  V.  Knppaehne,  D.M.D..  P.C.  (the 
P/S  Plan):  Money-Purchas«r  Pension 
Plan  &  Trust  Agreement  of  |ohn  V. 
Krippaehne.  D.M  D.,  PC.  (the  M/P  Plan) 
Located  in  Portland,  Oregon 

(l*rohit)i!ed  Trhnsacticn  ExeiTipuon  85-113: 
Exemption  Application  Nog.  D-.W12  and  D- 
5i)13| 

Esemption 

The  restrictions  of  section  406(a)  and 
406  {b)(l)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975  (c)(1)  (.A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  lease. 


effective  January  1, 1983.  of  certain  real 
property  by  the  above  named  plans 
(collectively,  the  Plans)  to  Dr.  John  V 
Krippaehne,  a  party  in  interest  with 
respect  to  the  Plans,  provided  that:  (a) 
The  terms  of  the  transaction  are  at  least 
ds  favorable  to  the  Plans  as  those  the 
Plans  could  obtain  in  a  similar 
transaction  with  an  unrelated  party,  and 
(b)  Form  5330  is  filed  and  excise  taxes 
are  paid  as  stated  in  the  notice  of 
proposed  exemption. 

Effective  Date:  This  exemption  is 
effective  January  1, 1985. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Departments  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
17, 1933,  at  50  FR  15247. 

For  Further  Information  Contact;  Mrs. 
Miriam  Freund  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll- free  number.) 

Teamsters  Local  639 — Employers  Health 
Trust  Fund  (the  Plan)  Located  in 
\Vaf.hin<;ton,  DC. 

(Prohibition  Transaction  Exemption  85-114; 
Exemption  Application  No.  L-5948| 

h'\eniption 

The  restrictions  of  section  406(a)  of 
the  Act  shall  not  apply  to  the  purchase 
of  prescription  drugs,  at  discount  prices, 
by  Pian  participants  and  beneficiaries 
from  preferred  prescription  drug 
providers  (the  Providers),  whether  or  not 
the  Providers  employ  Plan  participants,' 
provided  the  term.s  of  the  transaction 
are  at  least  as  favorable  to  the  Plan  as 
those  the  Plan  could  obtain  in  a  similar 
tra.nsaction  v.ith  an  unrelated  p.irty 

W  rilten  Comments 

The  applicant  represents  that  all 
interested  persons  were  notified  of  the 
proposed  exemption  by  April  12, 1985. 
and  that  such  notice  also  advised  the 
interested  p;?rsons  of  their  rights  to 
submit  written  comments  prior  to  May 
14. 198.5.  on  the  proposed  exemption. 

Description  of  Comments  Received 

The  Department  has  received  three 
comments,  all  of  which  opposed  the 


■  The  Department  notes  that  all  Providers  aie 
purties  in  inte.'»sl  with  resppct  to  the  Plan  purfuoni 
to  section  3(n;(Bl  of  the  Acl  lietdiise  they  provnte 
senices  to  the  Plan  which  tire  relate<i  tu  the 
prescriptions  they  fill  foi  Plan  par*icipants  and 
beneficiarifs  For  example,  as  mentioned  in  the 
\a!ir.e  of  Proposed  Exempt:)n.  some  of  such 
srrvires  include  mopiloriiig  of  drug  abuse,  offernit; 
genenr  equivalent  drugs,  ar.d  using  computers  to 
w.im  pdrticip:inis  ard  beneficiaries  to  avoid 
hdimful  Lombirations  of  dr'jgs.  Th^s  exemption 
provides  no  relief  with  respect  to  the  services  to  b*- 
p!ov'.dt;d  by  the  Providers  beyond  that  exempted 
undii  se^tiun  4001  b, (2)  of  the  Act. 
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proposed  exemption.  Two  of  the    ^ 
comments  were  from  Plan  participants 
expressing  concern  that  the  proposed 
exemption  would  adversely  affect  their 
prescription  drug  benefits  under  the 
Plan.  After  receiving  an  explanation  (by 
telephone)  of  the  proposed  exemption, 
these  participants  understood  that  the 
exemption  would  not  adversely  affect 
such  benefits  and  no  longer  objected  to 
the  exemption. 

The  third  comment  letter  was  from 
People  Drug  Stores  (Peoples).  Peoples 
alleged  that  the  Plan  had  made  no 
attempt  to  establish  a  preferred  provider 
relationship  with  drug  stores  in  the 
Washington.  D.C.  area  that  are  not 
parties  in  interest  to  the  Plan."  Peoples 
argued  that  before  receiving  an 
exemption  for  the  provision  of 
prescription  drugs  to  Plan  participants 
by  parties  in  interest  with  respect  to  the 
Plan,  the  Plan  should  be  required  to 
negotiate  with  other  providers  in  the 
area  to  determine  whether  the  prices 
offered  by  Giant  and  Safeway  are 
indeed  the  lowest  that  could  be 
obtained  under  a  preferred  provider 
arrangement. 

Peoples  pointed  out  that  it  operates 
149  pharmacies  in  the  Washington,  D.C. 
metropolitan  area,  whereas  together 
Giant  and  Safeway  operate 
approximately  60  pharmacies  in  such 
area,  and  that  many  Plan  participants 
currently  purchase  prescription  drugs 
from  Peoples.  Nevertheless,  according  to 
Peoples,  the  Plan  did  not  explore  the 
possibility  of  establishing  a  preferred 
provider  relationship  with  Peoples,  and 
the  first  notice  Peoples  had  of  the 
proposed  arrangement  was  publication 
of  the  Notice  of  Proposed  Exemption. 

Peoples  asserted  that  it  believes  it  can 
match  any  price  offered  on  a  preferred 
provider  basis  and  that  it  offers  greater 
service  to  Plan  participants  because  of 
both  the  number  of  Peoples  pharmacies 
and  their  geographical  distribution. 
Peoples  stated  that  it  had  requested  the 
Plan  to  consider  selecting  Peoples  as  a 
preferred  provider  to  the  Plan.  Peoples 
also  requested  that  if  the  exemption  is 


»  The  Notice  of  Propoted  Exemption  proposed 
relief  for  the  purchase  of  prescription  drugs,  at 
discount  prices,  by  Plan  participants  and 
tieneficiaries  from  Giant  Food.  Inc.  (Giant  |  and 
Safeway  Stores.  Inc.  (Safeway),  both  of  whom 
employ  Plan  participants,  provided  the  terms  of  the 
transaction  are  at  least  as  favorable  to  the  Plan  as 
those  the  Plan  could  obtain  in  a  similar  transaction 
with  an  unrelated  party.  Under  the  proposed 
arrangement  with  Giant  and  Safeway.  Plan 
participants  and  t>enericiaries  may  continue  to  have 
prescriptions  filled  at  other  pharmaceutical  outlets, 
but  if  they  patronize  pharmacies  of  Giant  or 
Safeway,  the  participants  and  beneficiaries  would 
receive  greater  benefits  under  the  Plan  than  they 
currently  receive. 


granted,  it  should  be  extended  to  any 
preferred  provider  chosen  by  the  Plan, 
whether  or  not  the  provider  was 
previously  a  party  in  interest  to  the  Plan. 

Applicant's  Response  to  Comments 

The  applicant  confirmed  that  the 
exemption  would  not  adversely  affect 
the  prescription  drug  benefits  to  which 
any  participants,  including  the  two  who 
submitted  comments,  would  be  entitled 
under  the  Plan. 

With  respect  to  the  comment  letter 
from  Peoples,  the  applicant  makes  the 
representations  summarized  below. 

1.  If  other  companies  can,  and  are 
willing  to,  provide  prescription  drugs  to 
Plan  participants  and  beneficiaries  at 
the  same  or  lower  charges  than  Giant 
and  Safeway,  with  the  same 
administrative  capacities  or  more 
conveniently  than  Giant  and  Safeway, 
the  Plan  would  most  certainly  engage 
such  companies  as  additional  preferred 
providers.  Prior  to  filing  the  application 
for  exemption,  the  Plan  trustees,  through 
their  consultant,  the  Martin  E.  Segal 
Company,  explored  the  possibilities  of 
having  other  companies,  including 
Peoples  and  Rite  Aid.  provide 
prescription  drug  services  to  Plan 
participants  and  beneficiaries.  At  that 
time,  the  other  potential  providers 
conditioned  their  participation  in  an 
agreement  with  the  Plan  to  use  them  as 
the  exclusive  provider.  The  Plan  trustees 
were  not  interested  in  entering  into  an 
arrangement  which  would  make  any 
company  an  exclusive  source  for 
prescription  drug  coverage  for  Plan 
participants  and  beneficiaries.  Rather,  in 
order  to  insure  that  all  participants  and 
beneficiaries  could  conveniently  receive 
benefits,  the  Plan  trustees  were  seeking 
the  availability  of  several  companies 
which  would  provide  discounts  to  the 
Plan  but  which  would  not  condition 
such  discounts  upon  exclusive  use. 

2.  As  stated  in  the  exemption 
application,  Safeway  and  Giant  were 
selected  as  Providers  teca  use  they 
agreed  to  make  prescrVption  drugs  and 
related  services  available  tb^he  Plan  at 
substantial  savings  (approxiniSa^y  23%) 
over  the  Plan's  then  current  costs, 
Safeway  and  Giant  had  also 
demonstrated  their  administwrxive 
ability  to  process  prescription  drug 
claims  efficiently  and  had  computer 
systems  which  would  provide  significant 
control  over  dispensing  prescription 
drugs.  Further,  Safeway  and  Giant  did 
not  require  that  the  Plan  require 
participants  to  buy  from  them 
exclusively  in  order  to  provide 
prescription  drugs  at  a  discount. 

3.  In  1984,  the  Plan  trustees  were 


attempting  to  develop  various  methods 
of  cost  containment  for  the  prescription 
drug  program  and  other  areas.  The 
Plan's  consultant  (Martin  E.  Segal 
Company)  was  asked  to  explore  with 
various  retail  drug  outlets  the  best 
means  of  controlling  prescription  drug 
costs.  In  the  course  of  their 
investigation,  the  consultant  approached 
various  major  retail  companies, 
including  Giant  and  Safeway.  The 
program  offered  by  these  various  retail 
companies  differed  in  many  respects 
from  other  another.  For  example,  some 
companies  conditioned  any  discounts  on 
being  made  the  exclusive  provider  for 
prescription  drugs  and  related  services. 
Other  companies  offered  only  minimal 
savings  from  the  program  that  was  then 
being  utilized  by  the  Plan:  others  did  not 
have  the  administrative  capacity  to 
insure  the  efficient  processing  of  claims. 
Specifically,  in  March  1984,  Peoples  was 
approached.  The  savings  offered  by 
Peoples  at  that  time  represented  only  a 
minimal  savings  compared  to  the 
Prescription  Drug  Incorporated  program 
that  the  Plan  had  in  effect.  Moreover, 
Peoples  conditioned  any  discount  upon 
an  exclusive  arrangement.  Both  of  these 
reasons  mitigated  against  further 
discussions  with  Peoples,  given  the 
nature  of  the  discounts  offered  by  Giant 
and  Safeway. 

4.  As  stated  in  the  exemption 
application,  the  23%  savings  mentioned 
in  2,  above,  is  based  upon  a  survey  cf 
121  actual  claims  paid  by  the  Plan  in 
March  1984.  Safeway  and  Giant  have 
agreed  to  give  the  Plan  a  10%  discount 
off  their  regular  retail  prices  for 
prescription  drugs  in  any  proscriptions 
they  fill.  Currently,  the  Plan  pays  the 
average  wholesale  price  for  drugs,  plus 
a  dispensing  fee  of  S2.75.  ^  and  an 
administrative  fee  of  44(t.  The 
willingness  of  Safeway  and  Giant  to 
discount  their  retail  price  by  10%  and  to 
discontinue  charging  a  dispensing  fee  or 
administrative  fee  would  result  in  a  23% 
saving  over  the  costs  of  the  prescription 
drug  card  system  currently  in  effect. 
Under  the  proposed  agreement,  claims 
for  prescriptions  filled  by  Giant  and 
Safeway  would  not  be  processed  by  the 
Prescription  Drug  Card  Company:  claims 
for  prescriptions  filled  by  other 
providers  would  either  be  processed  by 
the  Prescription  Drug  Card  Company  or 


•''  The  copy  of  the  survey  of  the  121  claims  paid  in 
March  1984.  mentioned  above,  (submitted  with  the 
applicant's  response  to  Peoples'  comment  lellerl 
shows  that  the  amount  of  the  dispensing  fee 
charged  to  the  Plan  was  S2.75  (not  $2.25.  as  slated  in 
the  application  for  exemption  and  the  Notice  of 
Pro  posed  "Exemptionl. 


26858 


Federal  Register  /  Vol.  50,  No.  125  /  Friday.  June  28.  1985  /  Notices 


directly  by  the  Plans  administrative 
office. 

5.  Under  the  proposed  agreement,  the 
cost  to  the  Plan  participant  or 
beneficiary  would  be  less  if  he  or  she 
went  to  a  Provider  rather  than  to 
another  company.  This  result  would  be 
achieved  by  charging  the  Plan 
participant  a  lower  deductible  to 
encourage  patronizing  a  Provider. 
Hypothetically,  it  is  possible  that  a 
prescription  drug  company  that  is  not  a 
Provider  may  charge  less  to  fill  a  given 
prescription  than  a  Provider  would 
charge.  In  that  situation,  the  Plan 
participant  would  not  benefit  directly, 
however,  all  Plan  participants  would 
benefit  indirectly  from  the  savings  to  the 
Plan.  It  would  be  administratively 
impossible  to  review  each  claim  from 
many  different  sources  of  prescription 
drugs  to  ascertain  whether  in  each 
separate  case  the  cost  of  the  drug  is 
greater  or  less  than  the  average 
wholesale  cost  or  the  10%  discounted 
cost  charged  by  Safeway  and  Giant. 

6.  The  Plan  trustees  are  in  the  process 
of  exploring  with  Peoples  precisely  what 
Peoples  is  currently  prepared  to  provide 
as  a  mechanism  for  including  Peoples 
among  the  Providers.  If  Peoples  no 
longer  requires  exclusive  patronage  as  a 
condition  to  giving  a  discount  to  the 
Plan,  and  if  the  Peoples"  discount  is 
equal  to  or  greater  than  that  being 
offered  by  Giant  and  Safeway,  the  Plan 
trustees  intend  to  enter  into  an 
arrangement  with  Peoples  to  include 
Peoples  among  the  Providers.  The 
applicant  also  requests  that  the 
exemption  be  extended  to  any  Provider 
chosen  by  the  Plan,  whether  or  not  the 
Provider  was  previously  a  party  in 
interest  to  the  Plan. 

The  Department's  Response 

The  Department  agrees  with  both 
Peoples  and  the  applicant  that  the 
exemption  should  cover  any  Provider 
chosen  by  the  Plan,  whether  or  not  the 
Provider  chosen  by  the  Plan,  whether  or 
not  the  Provider  was  previously  a  party 
in  interest  to  the  Plan,  and  has  modified 
the  exemption  accordingly,  as  shown 
above. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
modified  exemption  refer  to  the  notice 
of  proposed  exemption  published  on 
March  15. 1985  at  50  FR  10557. 

For  Further  Information  Contact:  Mrs. 
Miriam  Freund  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 


Sherman  Clay  ft  Co..  Defined  Benefit 
Pension  Plan  (the  Plan)  Located  in  San 
Bruno.  California 

(Prohibited  Transartion  Exemption  85-115; 
Exemption  Application  No.  D-5543| 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4y75(r)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  certain  past 
sales  by  the  Plan  of  Federal  Home  Loan 
Bank  Bonds  bearing  an  interest  rate  of 
14.2  percent  due  June  27. 1983.  for  cash 
in  the  amount  of  S543.975  to  Parker  Pace 
Corp.  and  Ashuelot  Paper  Company, 
parties  in  interest  with  respect  to  the 
Plan,  provided  that  the  amount  the  Plan 
received  in  such  sales  was  at  least  equal 
to  what  it  could  have  received  in  similar 
transactions  with  an  unrelated  party. 

Effective  Date:  If  the  proposed 
exemption  is  granted,  the  effective  date 
will  be  September  17. 1982. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  May 
3. 1985  at  50  FR  18947. 

For  Further  Information  Contact:  Ms. 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

The  Equitable  Life  Assurance  Society  of 
the  United  States  (Equitable)  Located  in 
New  York,  New  York 

IProhiblted  Transaction  Exemption  85-116; 
Exemption  Application  No.  D-5962| 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to:  (1)  The  acquisition  of  shares  of 
common  stock  (the  Common  Stock)  of 
Donaldson.  Lufkin.  and  Jenretfe,  Inc. 
(DLJ)  from  employee  benefit  plans  (the 
Plans)  by  ELAS  Acquisition  Corp. 
(Acquisition  Corp.),  an  indirect  wholly- 
owned  subsidiary  of  Equitable,  which  is 
a  party  in  interest  with  respect  to  the 
Plans,  by  m.eans  of  an  offer  to  purchase 
for  cash,  the  Common  Stock  between 
DLj  and  Acquisition  Corp.;  and  (2)  any 
cancellation,  extinction,  and  conversion 
of  such  Common  Stock  held  by  the  Plans 
into  the  right  to  receive  cash,  pursuant 
to  the  agreement  of  merger  between  DLJ 
and  Acquisition  Corp..  provided  that  the 
price  received  by  the  Plans  is  at  least 
equal  to  the  price  received  by  other 
shareholders  of  the  Common  Stock. 


Effective  Date:  The  effective  date  for 
the  exemption  is  December  13. 1984. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  ihe  notice  of 
proposed  exemption  published  on  April 
9.  1985  at  50  FR  14048. 

For  Further  Information  Contact:  Ms. 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Columbia  Mortgage  Company -Orbanco 
Real  Estate  Services  Co.  (ORESCO) 
Located  in  Portland,  Oregon 

(Prohibited  Transaction  Exemption  85-117; 
Exemption  Application  No.  I>-5964| 

Exemption 

I.  The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  proposed  sale,  exchange  or 
transfer  between  ORESCO  and  certain 
employee  benefit  plans  (the  Plans)  of 
participation  interests  (the  Participation 
Interests)  in  individual  multi-family 
residential  and  commercial  mortgage 
loans  (the  Mortgages),  or  in  pools  of 
Mortgages  which  are  originated  by 
ORESCO  provided  that: 

A.  Such  sale,  exchange  or  transfer  is 
expressly  approved  by  a  fiduciary 
independent  of  ORESCO  who  has 
authority  to  manage  or  control  those 
Plan  assets  being  invested  in  the 
Participation  Interests; 

B.  The  terms  of  all  transactions 
between  the  Plans  and  ORESCO 
involving  the  Participation  Interests  are 
not  less  favorable  to  the  Plans  than  the 
terms  generally  available  in  arm's  length 
transactions  between  unrelated  parties; 

C.  No  investment  management, 
advisory,  underwriting  fee  or  sales 
commission  or  similar  compensation  is 
paid  to  ORESCO  with  regard  to  such 
sale,  exchange  or  transfer: 

D.  The  decision  to  invest  in  a 
Participation  Interest  is  not  part  of  an 
arrangement  under  which  a  fiduciary  of 
a  Plan,  acting  with  the  knowledge  of 
ORESCO,  causes  a  transaction  to  be 
made  with  or  for  the  benefit  of  a  party  in 
interest  (as  defined  in  section  3(14)  of 
the  Act]  with  respect  to  the  Plan;  and 

E.  ORESCO  shall  maintain  for  the 
duration  of  any  Participation  Interest 
which  is  sold  to  a  Plan  pursuant  to  this 
exemption,  records  necessary  to 
determine  whether  the  conditions  of  this 
exemption  have  been  met.  The  records 
referred  to  above  must  be 
unconditionally  available  at  their 
customary  location  for  examination,  for 
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purposes  reasonably  related  to 
protecting  rights  under  the  Plans,  during 
normal  business  hours  by:  any  trustee, 
investment  manager,  employer  of  Plan 
participants,  employee  organization 
whose  members  are  covered  by  a  Plan, 
participant  or  beneficiary  of  a  Plan. 

II.  The  restrictions  of  section  406(a]  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code  shall  not  apply 
to  any  transactions  to  which  such 
restrictions  or  taxes  would  otherwise 
apply  merely  because  a  person  is 
deemed  to  be  a  party  in  interest 
(including  a  fiduciary)  with  respect  to  a 
Plan  by  virtue  of  providing  services  to 
the  Plan  (or  who  has  a  relationship  to 
such  service  provider  described  in 
section  3(14).  (F).  (G).  (H),  or  (I)  of  the 
Act)  solely  because  of  the  ownership  of 
a  Participation  Interest  by  such  Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  May 
3.  1985  at  50  FR  18949. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 

Central  Orthopaedic  Clinic,  P.A.  ProHt 
Sharing  Plan  and  Trust  (the  P/S  Plan); 
Central  Orthopaedic  Clinic,  P.A.  Money 
Purchase  Pension  Plan  and  Trust  (the 
M/P  Plan)  Located  in  Jackson, 
Mississippi 

[Prohibited  Transaction  Exemption  85-118: 
Exemption  Application  Nos.  D-5993  and  D- 
5994) 

Exemption  j 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the:  (1) 
Purchase  by  the  P/S  Plan  and  the  M/P 
Plan  (together,  the  Plans)  of  certain  real 
property  (the  Property)  from  The  Central 
Orthopaedic  Partnership  (the 
Partnership),  whose  partners  are  officers 
and  directors  of  the  employer  (the 
Employer)  of  the  Plans'  participants  and 
beneficiaries,  provided  the  purchase 
price  is  not  more  than  the  fair  market 
value  of  the  Property  on  the  date  of  the 
purchase,  (2)  assumption  by  the  Plans,  in 
connection  with  the  proposed  purchase, 
of  certain  debt  obligations  of  the 
Partnership.  (3)  extension  of  credit  by 
the  Partnership  to  the  Plans,  and  (4) 
lease  of  the  Property  by  the  Plans  to  the 
Employer,  provided  the  terms  of 
transactions  (2),  (3  ,  and  (4)  are  at  least 


as  favorable  to  the  Plans  as  those  the 
Plans  could  obtain  in  similar 
transactions  with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
2. 1985.  at  50  FR  13104. 

For  Further  Information  Contact:  Mrs. 
Miriam  Freund  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries. 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  D.C..  this  25th  day 
of  June  1985. 
Elliot  I.  Daniel. 

Assistant  Administrator  for  Regulations  and 
Interpretations.  Office  of  Pension  and 
Welfare  Benefit  Programs.  U.S.  Department  of 
Labor. 
[FR  Doc.  85-15652  Filed  6-27-85:  8:45  am| 

BILLING  CODE  4510-2»-M 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Practice  and  Procedure;  Modification 
of  Fixed  Hearing  Site  Policy  and 
Revision  of  List  of  Fixed  Hearing  Sites 

AGENCY:  Merit  Systems  Protection 

Board. 

ACTION:  Notice  of  Modification  of  Fixed 

Hearing  Site  Policy  and  Revision  of  List 

of  Fixed  Hearing  Sites. 

summary:  Th^  Merit  Systems  Protection 
Board,  upon  review  of  its  fixed  site 
hearing  policy  as  previously  announced 
on  November  5. 1982.  has  modified  the 
policy  to  permit  presiding  officials  to 
schedule  and  conduct  hearings  at 
agency  facilities  within  the  metropolitan 
areas  of  fixed  sites  designated  by  the 
Board.  In  addition,  the  Board  has 
revised  its  list  of  fixed  sites  to  include 
106  metropolitan  areas  throughout  the 
United  States. 

DATE:  June  28, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Doheny  (202)  653-7980. 
SUPPLEMENTARY  INFORMATION:  On 
November  5, 1982,  the  Board  announced 
a  policy  generally  requiring  its  presiding 
officials  to  schedule  and  conduct 
hearings  at  fixed  neutral  sites  in  92 
designated  metropolitan  areas 
throughout  the  United  States.  47  FR 
50386.  The  Board  intended  the  policy  to 
conserve  the  Board's  travel  resources 
and  to  accommodate  to  the  greatest 
extent  possible  the  occasionally 
competing  interests  of  the  Board  and  the 
parties  for  a  reasonably  convenient 
hearing  location. 

During  the  past  two  years  the  Board 
has  carefully  reviewed  the  hearing  site 
policy  and  other  alternatives  in  terms  of 
their  advancement  of  fair  and  impartial 
adjudication  by  the  Board  and  travel 
cost-effectiveness.  On  the  basis  of  its 
review,  the  Board  has  determined  that 
objectivity  and  neutrality  with  the 
Board's  adjudicatory  processes  can 
continue  to  be  maintained  by  scheduling 
and  conducting  Board  hearings  on  the 
premises  of  federal  agencies. 

Accordingly,  the  Board  has  modified 
its  hearing  site  policy  to  permit  its 
presiding  officials  to  schedule  and 
conduct  hearings  at  agency  facilities 
within  the  metropolitan  areas  of  Board- 
designated  hearing  sites,  subject  to  the 
approval  of  the  respective  regional 
directors. 

Under  the  new  policy,  presiding 
officials  will  have  the  discretion  to 
schedule  and  conduct  hearings  at 
agency  facilities  so  long  as  such 
scheduling  and  conduct  will  not  result  in 
increased  cost  to  the  government,  not 
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prejudice  any  party  to  the  proceeding, 
and  not  cause  undue  disruption  to  the 
activities  of  the  agency  within  whose 
fdcililies  the  hearing  will  be  held. 

As  previously  noted,  the  Board  as  part 
of  its  original  policy  in  1982  designated 
92  fixed  sites  throughout  the  United 
States  for  the  conduct  of  hearings.  These 
92  sites  comprised  the  metropolitan 
areas  in  which  the  Boards  eleven 
regional  offices  are  located,  as  well  as 
81  other  metropolitan  areas.  The  Board 
selected  the  ^2  sites  on  the  basis  of 
analysis  of  the  various  locations  at 
which  hearings  previously  had  been 
scheduled,  as  well  as  review  of  the 
extent  to  which  these  locations 
promoted  convenience  of  travel  and 
cosi-eff.?ctiveness  by  the  Board  and  the 
parties  appearing  before  it. 

During  the  past  year  the  Board  has  re- 
e.xamined  the  92  fixed  sites  bared  upon 
their  appeal  volume  and  travel 
convenience  and  cost.  On  the  basis  of 
that  review,  the  Board  has  deleted  seven 
sites  and  has  added  twenty-one  sites  to 
its  list  of  fixed  sites. 

The  Boards  new  list  of  fixed  sites  is 
set  out  below.  As  before,  hearings 
scheduled  within  fixed  site  areas  in 
which  Board  regional  offices  are  locc-led 
shall  be  conducted  at  the  regional  otfice 
itself. 

In  addition,  regional  directors  of  the 
Board  shall  continue  to  have  the 
authority  to  approve  travel  for  presiding 
officials  to  schedule  and  conduct 
hearings  in  localities  oiher  than  the 
fiAed  sites  when,  upon  a  showing  of 
"ood  and  sufficient  reason,  it  wouIJ  be 
more  advantageous  to  schedule  a 
hearing  at  another  loc  ition.  Finally, 
presiding  officials  shall  continue  to 
schedule  and  conduct  hearings  at 
overseas  locations  as  necessary  and  in 
appropriate  cases. 

Approved  MSPB  Hearing  Sites 
('Denotes  additions) 

Atlanta  Re<^ij.': 

Atlanta,  Georgia 
'Augusta.  Georgia 
Macon,  Georgia 
'Savannah.  Georgia 
Birmingham.  Alabama 
*  Huntsville,  Alabama 
Montgomery.  Alabama 
'Jacksonville.  Florida 
Miami.  Florida 
Orlando.  Florida 
'Pensacola.  Florida 
'Tampa /St.  Petersburg,  Florida 
lackson,  Mississippi 
*|arksonville.  North  Carolina 
'Asheville.  North  Carolina 
Raleigh,  North  Carolina 
Columbia,  South  Carolina 
Charleston,  South  Carolina 


Boston  Region 

Boston.  Massachusetts 
Hertford,  Connecticut 
New  Haven,  Connecticut 
Bangor,  Maine 
Potland,  Maine 
•Manchester.  New  Hampshire 
Poi  tsmouth.  New  Hampshire 
Providence,  Rhode  Island 
Burlington.  Vermont 

Chicago  Region 

Chicago,  Illinois 

Davenport,  lowa/Rork  Island,  Illinois 

Indianapolis,  Indiana 

Detioit,  Michigan 

Minneapolis/St  Paul,  Minnesota 

Cleveland,  Ohio 

Columbus,  Ohio 

Cincinnati,  Ohio 

"Dayton,  Ohio 

Milwaukee.  Wisconsin 

Da  Has  Region 

D;!'las,  Texas 
'Corpus  Christi,  Texa.s 
El  Paso,  Texas 
Houston.  Texas 
San  Antonio.  Tex.is 
'Temple,  Texas 
'Texarkana.  Texas 
Little  Rock,  Arkansas 
'Alexandria,  Louisiana 
New  Orleans,  Louisiana 
Oklahoma  City,  Oklahoma 
Tulsa,  Oklahoma 

Denver  Region 

Denver.  Colorado 
Pueblo,  Colorado 
Phoenix,  Arizona 
Tucson,  Arizona 
Wichita,  Kansas 
Billings.  Montana 
Great  Falls,  Montana 
Missoula,  Montana 
Omaha,  Nebraska 
Las  Vegas,  Nevada 
Reno,  Nevada 
A!l>uro,ueque,  New  Mexico 
Eiiinaruk.  North  Dakota 
•Rapid  City,  South  Dakota 
Sioux  Fails.  South  Dakota 
Salt  Lake  City.  Utah 
Casper  Wyoming 

New  York  Region 

'Albany,  New  York 
New  York,  New  York 
Buffalo,  New  York 
Syracuse,  New  York 
Newark,  New  Jersey 

Philadelphia  Region 

Philadelphia,  Pennsylvania 
Hari'sburg,  Pennsylvania 
Pittsburgh.  Pennsylvania 
'Wilkes-Barre.  Pennsylvania 
Dover,  Delaware 


Baltimore,  Maryland 
Norfolk,  Virginia 
Richmond.  Virginia 
Roanoke.  Virginia 
Charleston,  West  Virginia 
'.Morgrfntown.  West  Virginia 

Seattle  Region 

Seattle.  Washington 
Spokane.  Wishington 
'l^Mchland,  Kennewitk  and  Pasco, 

Washington 
Anchorage.  Alaska 
Honolulu,  Hawaii 
Boise,  Idaho 
Poratelln.  Idaho 
'Med ford  Oregon 
Por'land,  Oregon 

San  Francisco  Region 

San  Francisco,  California 
Fresno.  California 
I  OS  Angeles.  California 
Sacramento,  California 
San  Diego.  California 

Si.  Louis  R('gion 

St.  Louis.  Missouri 
Krinsas  City.  Missouri 
Springfield,  Missouri 
Des  Moines,  Iowa 
Lexington.  Kentucky 
'Louisville,  Kentucky 
Knoxville,  Tennes.see 
Memphis.  Tennessee 
Nashville.  Tennessee 
Washington  Region 
'Bailey's  Crossroads,  Virginia 
Washington.  D.C. 

Deleted  MSPB  Hearing  Sites 

Clarksburg.  West  Virginia 
Lubbock,  Texas 
Pendleton,  Oregon 
Shreveport,  Louisiana 
Juneau,  Alaska 
Fairb.tnks.  Alaska 
Fargo,  North  Dakota 

Dated:  |une  24, 1983. 
Herbert  E.  Ellingwood. 

Chairman. 

|FR  Doc.  85-1.'i.T02  Filed  6-27-85;  8:45  atnj 

BILLIMG  CODE  740(M)1-M 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

I  Notice  85-421 

NASA  Advisory  Council  (NAC);  Lire 
Science  Advisory  Committee  Meet'ng 

AGENCv:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal.Ad\isory  Ccmmiltee  Act,  Pub. 
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L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Life  Sciences 
Advisory  Committee  (LSAC). 
DATES:  Date  and  Time:  July  18. 1985.  8:30 
a.m.  to  7  p.m.:  and  July  19. 1985,  8  a.m.  to 
5  p.m. 

ADDRESS:  NASA  Headquarters,  FB  10-B, 
Room  226-A.  600  Independence  Avenue 
S\V..  Washington.  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Henry  V.  Bielstein,  M.D.,  Code  EB, 

National  Aeronautics  and  Space 

Administration,  Washington,  DC  20546 

(202/453-1536). 

SUPPLEMENTARY  INFORMATION:  The  Life 

Sciences  Advisory  Committee  provides 
advice  and  coordination  of  NASA  Life 
Sciences  research  programs.  They  assist 
in  long-range  planning  for  Spacelab, 
Space  Station,  and  STS  experiments,  as 
well  as  ground-based  biomedical 
research.  The  Committee,  chaired  by  Dr. 
Robert  E.  Moser,  is  comprised  of 
approximately  24  members. 

This  meeting  will  be  closed  to  the 
public  from  5  p.m.  to  7  p.m.  on  July  18  for 
a  discussion'of  candidates  being 
considered  for  Committee  membership. 
During  this  session,  the  qualifications  of 
proposed  new  members  will  be  candidly 
discussed  and  appraised.  Since  this 
session  will  be  concerned  throughout 
with  matters  listed  in  5  U.S.C.  552b(c)(6), 
it  has  been  determined  that  this  session 
should  be  closed  to  the  public.  The 
remainder  of  the  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room  (approximately  40  persons 
including  committee  members  and  other 
participants). 

Type  of  Meeting:  Open — except  for  a 
closed  session  as  noted  in  the  agenda 
below. 


July  18.  1985 

8:30  a.m. — Opening  ftemarks  (Open 
session). 

9  a.m. — Current  Status  of  Life  Sciences 
Programs  and  Funding  (Open  session). 

10  a.m. — Medical  Results  of  Spacelab  3, 
Recent  Flights,  and  Echocardiograms 
(Open  session). 

11  a.m. — Discussion — Space  Station 
Atmospheric  Pressure  (Open  session). 

1  p.m. — LSAC  Discussion  (Open 

session). 
5  p.m. — Discussion  tif  New  Members 

(Closed  session). 

7  p.m. — Adjourn. 

July  19,  1985 

8  a.m. — Exobiology  Program  (Open 
session). 


11  a.m. — Tethered  Satellite  Capability 

fOpen  session). 
1  p.m. — Discussion. 
5  p.m. — Adjourn. 
L.  W.  Vogel. 

Director,  Logistics  Management  and 
Information  Programs  Division:  Office  of 
Management. 
June  24.  1985. 

(FR  Doc.  85-15500  Filed  6-27-85:  8:45  am| 
BILLING  CODE  7510-01-M 


{Notice  85-41] 

NASA  Advisory  Council,  Space 
Applications  Advisory  Committee; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space 
Applications  Advisory  Committee. 
dates:  Dates  and  time  July  16, 1985.  8:30 
a.m.  to  5  p.m.:  July  17, 1985,  8:30  a.m.  to 
12:30  p.m. 

ADDRESS:  National  Aeronautics  and 
Space  Administration,  FB  10-B,  Room 
Nos.  as  noted  in  the  agenda  below,  600 
Independence  Avenue  SW., 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Dudley  G.  McConnell.  Code  E, 
.National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546 
(202-453-1420). 

SUPPLEMENTARY  INFORMATION:  The 
NAC  Space  Applications  Advisory 
Committee  consults  with  and  advises 
the  Council  and  NASA  on  pidns  for. 
work  in  progress  on,  and 
accomplishments  of  NASA's  Space 
Applications  programs.  The  Committee 
is  chaired  by  Artur  Mager  and  is 
composed  of  32  members.  The 
committee  operates  both  through  a 
number  of  informal  subcommittees  and 
as  a  whole.  The  agenda  which  follows 
includes  all  committee  and 
subcommittee  sessions.  Each  of  the 
sessions  will  be  open  to  the  public  up  to 
the  seating  capacity  of  the  room. 
Type  of  Meeting:  Open. 

Agenda 

July  16, 1985 

8:30  a.m. — Opening  Remarks. 
8:45  a.m.— Status  of  NASA 
Consideration  of  Space  Applications 


Advisory  Committee  (SAAC) 
Recommendations. 

10  a.m.— Status  of  NASA 
Consideration  of  SAAC 
Recommendations  on  the  Space  Station. 

10:45  a.m. — Subcommittee 
Deliberations. 

Communications  Subcommittee — Room 
226B. 

11  a.m.— Briefing  on  NASA-Wide  Plan 
for  Communications  Research  and 
Development  (R&D). 

I  p.m.— Fiscal  Year  (FY)  1987  Budget 
Planning  for  Communications  R&D. 

5  p.m. — Adjourn. 

Microgravity  Subcommittee — Room  268 

II  a.m. — Report  on  Microgravity 
Experiments  Conducted  on  Spacelab-3. 

12:45  p.m. — Discussion  of  Soviet, 
European,  and  Japanese  Microgravity 
Research. 

2:30  p.m.— FY  1987  Budget  Planning. 

3:30  p.m. — Discussion  of  Microgravity 
Budget  Strategy. 

4  p.m. — Task  Definition  and  Planning 
for  1985/86. 

5  p.m. — Adjourn. 

Remote  Sensing  Subcommittee — Room 
226A 

11  a.m.— FY  1987  Budget  Planning. 

1  p.m. — Briefing  by  the  Earth 
Observation  Satellite  Company 
(EOSAT)  on  Plans  for  the  Operational 
Remote  Sensing  Program. 

3  p.m. — Discussion  of  the  NASA/ 
National  Oceanic  and  Atmospheric 
Administration  Remote  Sensing  Report 
(Required  by  the  Landsat  Act). 

5  p.m. — Adjourn. 

July  17. 1985 

8:30  a.m. — All  Subcommittees 
Reconvene  to  Collect  and  Review 
Comments  on  SAAC's  Rationale/ 
Constituency  Report. 

10:30  a.m. — Collective  Review  of 
Subcommittee  Comments  on  the 
Rationale/Constituency  Report. 

11:30  a.m. — Wrap-Up  Session  with  Dr. 
Edelson. 

12:30  p.m. — Adjourn. 
L.  W.  Vogel, 

Director.  Logistics  Management  and 
Information  Programs  Division.  Office  of 
Management. 
June  24, 1985. 

(FR  Doc.  85-15501  Filed  6-27-85:  6:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

lOocbct  No.  50-4401 

Cleveland  Electric  Illuminating  Co.; 
Envlrcnmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
(;om!iiis.si()n  (the  Commission)  is 
considenn;^  issuance  of  d  partial 
exemption  from  the  roquirt^menfs  of 
Appendix  J  to  10  CFR  Fart  M)  to  the 
Cle\  fijnd  Ele.;lric  lilum.inating 
Compdny  (the  applicant)  for  the  Perr\ 
Nj'.:i(?ar  Power  Plant.  Unit  1.  located  in 
Lake  Counly.  Ohia  on  the  shore  of  Lake 
Erie,  approvimatcly  35  miles  northoiist 
of  Cleveland.  Ohio. 


Environmental  Assessment 

Idontifi,.  ctior  of  l\ypa<.<  J  A,  tioi 


The 


exemption  would  eliminate  the  full 
pressure  test  required  by  Paragraph  , 
iII.D.2(bMii)  of  Appendix  J  normal 
airlock  opening  ar.d  substitute  a  seal 
le:^kage  test  to  be  conducted  at  a 
pressure  speciiiod  in  the  plant  Technical 
Specifications.  The  proposed  exeTptim 
is  in  accordan?;c  wi;h  the  applicants 
request  submitted  by  letfjr  PY-CEl/ 
NRR-0218L  dnted  April  A.  1985. 

The  Seed  for  the  Pri  po.-ifd  Action: 
The  proposed  exemption  in  needed  to 
provide  the  applicant  with  greater  plant 
availability  over  the  40-ypar  lifetime  of 
the  plant  by  reducing  the  duration  of 
plant  outages  in  the  performance  of  the 
full  pressure  test  required  by  Paragraph 
III.D  2.(b)(ii)  of  Appendix  I  ' 

Environmental  Imparl  of  the  Proposed 
Actijn:  The  proposed  exemption  could 
permit  the  substitution  of  an  air  lock 
seal  leakage  test  for  an  air  lock  full 
pressure  test  when  an  airlock  test  is 
required  prior  to  establishing 
containment  integrity.  With  respect  tn 
this  exemption  from  Appendix  ).  the 
increment  of  environmental  impart  is 
n^lated  solely  to  the  potential  increased 
possibility  of  containment  leakage 
during  an  accident.  This  could  lead  to 
higher  offsite  and  control  room  doses. 
However,  this  potential  increase  is  very 
small  due  to  the  added  seal  tests  and 
other  tests  required  by  Appendix  ) 
which  are  to  be  pe.  formed  by  the 
applicant. 

Altprnatjve  to  the  Proposed  Action 
Because  the  NRC  staff  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  exemption,  any  a'temati".  e 
to  this  exemption  will  have  either  no 
environmental  impact  or  greater 
environmental  impact.  The  prin«:ipal 
alternative  would  be  to  deny  the 
requested  exemption  which  would  not 


reduce  environmental  impacts  of  plant 
operation  and  would  result  in  reduced 
operational  flexibility  and  unwarranted 
delays  in  power  ascension. 

Alternative  I  >e  of  R^  .yourt  e.-^:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 
Fj;vironmcntal  Statement  related  to  the 
operation  of  the  Perry  Nuclear  Power 
Plo.nt.  Units  1  and  2. "  NUREG-OaM. 
dated  August  1982. 

Ai:ej:i:ies  and J'e: sons  Cor,'..-  ted.  The 
NRC  staff  did  not  consult  other  agencies 
cr  persons  in  assessing  the  proposed 
i:\i'mption. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  envi.'onmental  im.pact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
en\ironmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
iiction.  see  the  applican''s  request  for 
exemption  dated  April  8. 196^  (letter 
PY-CE1,/N'RR-0213L),  which  is  avail.ible 
for  public  inspection  at  the 
Commission's  I'ublic  Document  Room. 
1717  H  Street.  N\V..  Washington.  DC. 
and  at  the  Perry  Public  Library.  3735 
Main  Street,  Perry.  Ohio. 

Ddted  at  B<  ihesd^i.  M.irvland.  this  21st  day 
of  June.  19a5. 

For  the  Nuclear  Rpeulatory  Commission. 
Thomas  M.  Novak, 

A--is:.itant  Director  for  Licensing.  Division  o* 
—•'^""^' •'/•'• 

(FR  Doc.  85-15648  Filed  b-27-85:  8:45  am) 
BILUNG  COOC  7SM-01-II 


lOocket  No.  50-187] 

Northrop  Corp  ;  Order  Authorizing 
Dismantling  of  Facility  and  Disposition 
of  Component  Parts 

By  application  dated  January  14. 1985, 
as  supplemented.  Northrop  Corporation 
(the  licensee)  requested  authorization  to 
dismatle  fheTRlG.A  reactor  facility. 
License  No.  R-90.  located  in  Hawthorne. 
Los  Angeles  County.  California  and  to 
dispose  of  the  component  parts,  in 
accordance  with  the  plan  submitted  as 
part  of  the  application.  A  "Notice  of 
Proposed  Issuance  of  Orders 
Authorizing  Dismantling  of  Facility, 
disposition  of  Component  Parts,  and 
Termination  of  Facility  License"  was 
published  in  the  Federal  Rejpster  on 
May  22. 1985  at  50  FR  21153.  No  request 
for  a  hearing  or  petition  for  leave  to 


intervene  was  filed  following  notiro  of 
the  proposed  .action. 

The  Nuclear  Regulatory  commission 
(the  Commission)  has  reviewed  the 
application  in  accordance  with  the 
provisions  of  the  Commission's  rules 
and  regulations  and  has  found  thai  the 
dismantling  and  di.sposa!  of  romp.ine'^i 
parts  in  accordance  with  the  licensee's 
dismantling  plan  will  be  in  accordance 
with  the  rt'S'.ilations  in  10  CFR  Chapter  L 
and  wii!  not  be  inimical  to  the  common 
defense  and  security  or  to  the  health 
and  safely  of  the  public.  The  basis  of  the 
findings  is  set  forth  in  the  concurrently 
issiii^d  Safety  Evalustion  by  the  Office  of 
Nuclear  Reactor  Regulation. 

The  Commission  has  prepared  an 
Environmental  .Assessment,  ddted  May 
28. 19a5.  for  the  proposed  action.  Based 
on  that  Assessment,  the  Commission 
has  determined  that  the  proposed  action 
will  not  result  in  a.ny  significant 
environmental  impact  and  that  an 
Environmental  Impact  Statement  need 
not  be  prepared. 

Accordingly.  Northrop  Corporation  is 
hereby  authorized  to  dismantle  the 
TRIGA  reactor  facility  covered  by 
License  No.  R-90.  as  amended,  and 
disposed  of  the  component  parts  in 
accordance  with  its  dismantling  plan 
and  the  Commission's  rules  and 
regulations. 

After  completion  of  the  dismantling 
and  disposal.  Northrop  Corporation  will 
submit  a  report  on  the  radiation  survey 
it  will  perform  to  confirm  that  radiation 
and  surface  contamination  levels  in  the 
facility  area  satisfy  the  values  specitied 
in  the  dismantling  plan  and  in  the 
Commission's  guidance.  Following  an 
inspection  by  representatives  of  the 
Commission  to  verify  the  radiation  and 
contamination  levels  in  the  facility, 
consideration  will  be  given  to  issuance 
of  a  further  order  terminating  Facility 
License  No.  R-90. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  .Northrop  Corporation 
application  for  authorization  to 
dismantle  the  facility  and  dispose  of 
component  parts,  dated  January  14. 1985. 
as  supplemented.  (2)  the  Commission's 
related  Safety  Evaluation,  and  (3)  the 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street.  NW.,  Washington. 
D.C.  Copies  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC.  205.-)5.  Attention: 
Director.  Division  of  Licensing. 
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Ddled  at  Buthesda.  Maryland,  this  24th  day 
of  June  1985. 
Hugh  L.  Thompson  )r., 
D:riHtor.  Dnision  ofLivrnsing. 
|FR  Doc.  85-16649  Filed  fr-27-85:  8:45  am) 
BILLING  COOC  7S9O-01-M 


Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on 
Anticipated  Transients  Wittiout  Scram; 
Meeting 

The  ACRS  Subcommittee  on 
Anticipated  Transients  Without  Scram 
(ATWS)  will  hold  a  meeting  on  July  17. 
1985.  Room  1046. 1717  H  Street.  NW., 
Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting  • 
shall  be  as  follows: 

Wednesday.  July  17.  1983—8:30  a.m. 
until  the  conclusion  •of  business. 

The  Subcommittee  will  discuss 
reactor  protection  system  and  scram 
breaker  reliability. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept. 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcotttmiltee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  bear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Paul  Boehnert  (telephone  202/634-3267) 
between  8:15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 


changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  June  25. 1985. 
Morton  W.  Libarkin, 

A.'isistanl  Executive  Director  for  Project 

Review. 

|FR  Doc.  85-15650  Filed  6-27-65;  8:45  am) 

BILLING  CODE  7590-01-M 


Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Diablo 
Canyon;  Changed  Meeting 

The  Federal  Register  published  on 
Friday,  June  21. 1985  (50  FR  25800) 
contained  notice  of  a  meetinj,;  of  the 
ACRS  Subcommittee  on  Diallo  Canyon 
to  be  held  on  Wednesday,  Juiy  10. 1985. 
Room  1167, 1717  H  Street,  NW, 
Washington,  DC.  The  starting  time  for 
the  meeting  has  been  changed  to  8:00 
a.m.  until  12:00  Noon.  All  other  items 
regarding  this  meeting  remain  the  same 
as  previously  announced. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  congnizant  ACRS  staff  member.  Mr. 
Elpidio  G.  Igne  (telephone  202/634-1414) 
between  8:15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  ets.,  wjiich  may 
have  occurred. 

Dated:  June  24,  1985. 
Morton  W.  Libarkin, 

Assistant  Executive  Director  for  Project 

Reviews. 

jFR  Doc.  85-15651  Filed  6-27-85:  8:45  am) 
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(License  No.  SNM-7701 

Finding  of  No  Significant  impact; 
Westinghouse  Electric  Corp.,  Waltz 
Mill  Site,  Pittsburgh,  PA 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  an  amendment  of  Special 
Nuclear  Material  License  No.  SNM-770 
to  permit  Westinghouse  Electric 
Corporation  to  operate  a 
decontamination,  disposal,  and  recycle 
service  at  its  Waltz  Mill  Site.  The 
purpose  of  this  operation  is  to  receive, 
process,  and  repackage  contaminated 
obsolete  equipment  from  other  licensed 
facilities  and  ship  it  to  another  licensed 
facility. 


The  Commission's  Division  of  Fuel 
Cycle  and  Material  Safety  has  prepared 
an  Environmental  Assessment  related  to 
the  amendment  of  Special  Nuclear 
Material  License  No.  SNM-770.  On  the 
basis  of  this  assessment,  the 
Commission  has  concluded  that  the 
environmental  impact  created  by  the 
proposed  licensing  action  would  not  be 
significant  and  does  not  warrant  the 
preparation  of  an  Environmental  Impact 
Statement.  Accordingly,  it  has  been 
determined  that  a  Finding  of  No 
Significant  Impact  is  appropriate.  The 
Environmental  Assessment  is  available 
for  public  inspection  and  copying  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW.,  Washington.  D.C. 
Copies  of  the  Environmental 
Assessment  may  be  obtained  by  calling 
(301)  427-4510  or  by  writing  to  the 
Uranium  Fuel  Licensing  Branch,  Division 
of  Fuel  Cycle  and  Material  Safety,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555. 

Dated  at  Silver  Spring.  Maryland,  this  21st 
day  of  June,  1985. 

For  the  Nuclear  Regulatory  Commission. 
W.T.  Crow, 

Acting  Cbtaf.  Uranium  Fuel  Licensing  Branch. 
Division  of  Fuel  Cycle  and  Material  Safety. 
NMSS. 

(FR  Doc.  85-15646  Filed  6-27-85:  8:45  am) 
BILUNG  CODE  7S90-01-M 


(Docket  Nos.  50-369  and  50-370;  License 
Nos.  NPF-9  and  NPF-17;  EA  84-130] 

Duke  Power  Co.  (McGuire  Units  1  and 
2''  Order  Imposing  Civil  Monetary 
Penalty 

1 

Duke  Power  Company  (the  "licensee" 
is  the  holder  of  Operating  License  Nos. 
NPF-9  and  NPF-17  (the  "licenses  ") 
issued  by  the  Nuclear  Regulatory 
Commission  (the  "Commission").  The 
licenses  authorize  the  licensee  to 
operate  McGuire  Units  1  and  2  in 
accordance  with  the  conditions 
specified  therein.  The  licenses  were 
issued  on  January  23. 1981  and  March  3, 
1983,  respectively. 

II 

A  special  inspection  of  the  licensee's 
activities  was  conducted  on  November 
2-3, 1984.  The  results  of  this  inspection 
indicated  that  the  licensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
was  served  upon  the  licensee  by  letter 
dated  February  20. 1985.  The  Notice 
states  the  nature  of  the  violations,  the 
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rt'quifemenls  of  the  Commission  that 
were  vioidled.  and  the  amount  of  the 
c\\\\  pen.iltv  proposed  for  the  applicable 
violations.  The  licensee  responded  to 
the  .Notice  of  Violation  and  Propo.sed 
Imposition  of  Civil  Penalty  with  a  letter 
dated  March  22. 1985. 

Ill 

Upon  consideration  of  Duke  Powtr 
Compan>s  response  (Mirth  22,  1385) 
and  the  statements  of  fact,  explanation, 
arid  argument  resjardini?  mitigation 
contained  therein,  the  Director.  Office  of 
Inspection  and  Enforcement,  has 
determined,  as  set  forih  in  the  Appendix 
to  this  Order,  that  the  penalty  proposed 
foi  the  violations  designated  in  the 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  should  be 
imposed 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  19.>1.  as  amended.  42  U.S.C.  2282.  Pub. 
L.  96-295.  and  iO  CFR  2.2a'>.  it  is  hereby 
ordered  that: 

Th>.'  hcenst  *•  pn\  a  civil  pend!t>  in  the 
amount  of  Fif'y  liiousand  Dollars  ($;  \000) 
within  thirty  d  j>  s  of  the  ddte  of  this  Order  by 
che<,k.  dr.jft  or  money  order  payable  to  the 
Treasorfr  of  the  United  States  and  mailed  to 
the  D  r»M  'or.  Office  of  Inspection  and 
F."  •  l.S.  Nuclear  ReRu'.ilD'v 

C-  Urfshinglon.  DC  2r..VVS 

V 

Ihe  license  may.  within  thirty  days  of 
the  date  of  this  Order,  request  a  hearing. 

A   ri^ntit     '    ■      r  a  Kour«r>r»  *!n  jII  na 
.-T. ,-_ -   ... f,  - 

addressed  to  the  Director.  Office  of 
Inspection  and  Enforcement,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555. 

A  copy  of  the  hearig  request  shall  also 
be'  sent  to  the  E.xecutive  Legal  Director. 
US.  Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555.  If  a  hearing  is 
requested,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
*  hearing.  !f  the  licensee  fails  to  request  a 
hearing  within  thirty  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings  and.  if  payment  has  not 
been  made  by  that  time,  the  matter  ma\ 
be  referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  licensee  requests  a 
hearing  as  pro\  ided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  the  .Notice 
of  Violation  and  Proposed  ImposiMon  of 
Civil  Penalty  referenced  in  Section  II 
above,  and 


(b)  Whether  on  the  basis  of  such 
\iolations  this  Order  should  be 
sustained. 

Ddifd  at  B«Mhf  sda.  Mai  viand,  this  21st  dd> 
of  |une.  19tia. 

For  the  N  irltMT  Reyulatar>  Commission. 
lamm  M.  Taylor. 

Director.  Office  nflnspntion  and 

Enforcement 

Appendix — Evaluations  and 
Conclusions 

The  licensees  March  22.  1985 
response  to  the  Februarj  20. 1985  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty  for  the  Duke  Power 
Company's  McCuire  Units  1  and  2 
admits  that  the  violations  ocurred  as 
stated  in  the  .Notice  and  that  the 
violations  were  properly  categorized  at 
Severity  I.evel  III.  The  violations 
involved  the  failure  of  the  Uppci  Head 
Injection  (UHl)  accumulator  system 
isolation  \aKes  to  close  at  the  required 
UHl  accumulator  water  level.  The 
licensee  requests  mitigation  of  the 
proposed  civil  penalty. 

Licensee  Response  and  MFC  £•  aluution 

Although  the  licensee  admits  that  the 
vigJations  occurred  and  were 
appropriately  categorized  as  a  Severity 
Level  III  problem,  the  licensee  believes 
that  factors  exist  which  support  a 
reduction  of  the  proposed  civil  penalty 
as  allov.ed  by  the  Enforcement  Policy. 
The  licensee's  argument  on  each  of 
these  factors  and  the  NRCs  response  is 
as  follows: 

1  Prompt  Identification  and  Reporting 

I  icensee  Rfsponse.  The  licensee 
contends  that  the  event  was  identified 
by  technicians  following  a  routine  boron 
sample  of  the  UHl  system,  that 
reasonably  prompt  action*  were  taken 
to  confirm  the  presence  of  nitrogen 
saturated  water  on  I'nit  1.  and  Ihjt 
similar  efforts  were  then  taken  for  Una 
2.  Unit  1  w.is  shut  down  and  Unit  2  was 
reduced  in  power  to  below  46  percent  of 
full  power  in  accord.mce  with  Technical 
Specifications.  Or.ce  the  units  were  in 
these  modes,  and  the  additional  level 
instrumentation  errors  identified, 
prompt  actions  were  taken  to  correct  the 
errors  and  to  report  the  events. 

XRC  Evaluation:  The  NRC  agrees  that 
reasonably  prompt  actions  were  taken 
to  rnnfirm  the  presence  of  nitrogen 
saturated  water.  However,  the  isolation 
valve  closure  setpoint  for  the  UHl 
system  whs  set  in  such  a  way  that  it 
would  not  have  met  the  safety  analysis 
for  low  pressure  safety  injection.  This 
condition  existed  for  eighteen  months 
and  post-installation  testing  and  reviews 
failed  to  identify  the  error.  In  addition, 
the  installation  of  the  pressure 


transmitters  backwards  would  have 
caused  t.he  UHl  system  for  Unit  1  to 
inject  the  contents  of  the  accumulator 
completely,  including  nitrogen  gas.  This 
condition  was  not  detected  during  post- 
installation  testing  and  went  undetected 
for  six  months.  As  the  UHl  systems  for 
both  units  were  inoperable  for  eighteen 
months  while  the  plants  were  in  modes 
that  required  their  operability  in 
accordance  with  Technical  Specification 
3.5.1.2..  the  staff  does  not  consider 
mitigation  of  the  civil  penalty  for  prompt 
identification  appropiiate. 

2.  Corrective  Action  to  Prevent 
Recurrence 

Liiensee  Reipjnse:  The  licensee 
contends  that  the  UHl  system  is  unique 
at  McCuire  in  its  design  and 
consideration  of  operational 
requirements.  It  was  designed  as  a  static 
system  yet  it  operates  as  a  quasi-static 
system.  The  problems  that  ha\e 
occurred  appear  to  have  been  unique  to 
the  UHl  system.  Nevertheless,  as 
detailed  in  Attachment  3  of  the 
licensee's  response,  a  review  of  other 
differential  pressure  transmitter 
installation  has  identified  no  other 
installation  errors. 

To  provide  assurance  that  future 
modifications  of  differential  transmitters 
will  not  result  in  crossed  impulse  lines 
or  improper  setpoinfs.  several 
procedural  changes  have  been 
implemented.  These  were  also  detailed 
in  Attachment  3  to  the  March  22. 1985 
letter. 

\'RC  Evaluation:  Although  the  NRC 
staff  finds  the  licensee's  corrective 
actions  to  be  adequate  for  these 
parttcular  violations,  the  staff  does  rot 
find  that  the  corrective  actions  were 
unusually  prompt  or  extensive.  The 
licensee's  actions  were  focused  on  the 
specific  violation  rather  than  more 
broadly  on  the  general  area  of  concern 
relating  to  the  licensoe's  surveillance 
testing  program.  The  NRC  staff  believes 
that  a  proper  functional  post- 
modification  testing  program  which  is 
capable  of  detecting  installation  errors 
in  conjunction  with  a  more  thorough 
engineering  review  would  have 
precluded  these  events.  Actions 
regarding  these  causes  were  not 
addressed  as  part  of  the  licensee's 
corrective  actions.  Therefore,  the  staff 
does  not  consider  mitigation  of  the 
proposed  civil  penalty  appropriate  for 
unusually  prompt  and  extensive 
corrective  actions. 

3.  Past  Performance 

Licensee  Response:  In  this  general 
area  of  concern,  the  licensee  contends 
there  has  been  no  previous  history. 
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Modifications  and  setpoints  have  been, 
in  general,  properly  implemented.  The 
hcensee  believes  this  particular  event 
was  created  by  the  unique  design  of  the 
UHI  system. 

NRC  Evaluation:  The  licensee's 
previous  performance  in  this  general 
area  of  concern  is  not  particularly  bad 
nor  is  it  good  enough  to  wrarranl 
mitigation.  Violations  involving  reactor 
operations  have  occurred,  but  were  not 
specifically  caused  by  deficiencies  in 
surveillance  or  post-modification 
testing.  The  NRC  staff  does  not  see  the 
design  of  the  UHI  system  as  unique. 
Although  special  circumstances  arose  in 
connection  with  the  system  as  they 
sometimes  do  with  any  system,  the 
licensee's  control  systems  are  expected 
to  deal  with  such  circumstances.  In  this 
case,  the  licensee's  control  systems  did 
not  ensure  that  the  operability 
requirements  of  the  Technical 
Specifications  were  satisfied.  In  sum. 
the  staff  docs  not  agree  that  there  is 
good  prior  performance  such  that 
mitigration  of  the  civil  penalty  is 
appropriate,  nor  did  the  staff  believe 
escalation  for  poor  performance  was 
appropriate. 

4.  Prior  Notice  of  Similar  Event 

Licensee  Response:  The  licensee 
contends  that  it  has  no  prior  knowledge 
of  any  event  directly  related  to  this 
particular  situation. 

NRC  Evaluation:  The  NRC  staff 
concurs.  However,  under  the 
Enforcement  Policy,  this  factor  may 
result  in  escalation  of  a  civil  penalty.  It 
is  not  applied  to  mitigate  a  civil  penalty 
and  was  not  npplied  in  this  case. 

5.  Multiple  Occurrences 

Licensee  Response:  The  licensee 
contends  that  this  factor  does  not 
appear  to  be  applicable  in  this  instance. 

NRC  Evaluation:  The  NRC  staff  did 
not  apply  this  factor  in  this  case. 

NRC  Conclusions      | 

Based  on  our  evaluation,  as  indicated 
above,  inadequate  calibration,  improper 
instrument  installation,  and  inadequate 
post-modification  testing  procedures 
allowed  the  UHI  system  to  be  rendered 
inoperable  and  the  inoperability 
remained  undetected  for  an  eighteen 
month  period. 

In  particular,  we  note  that  the 
violations  resulted  from  errors 
committed  by  Duke  Power  Company 
personnel:  an  engineering  error  in  the 
calibration  of  the  setpoint  and  improper 
installation  of  the  transmitter.  In  the 
case  of  the  incorrect  setpoint.  improper 
data  was  used  in  calculating  the  set 
point  and  the  second  review  of  this  set 
point  determination  was  not  of  adequate 


depth  1o  detect  this  error.  In  the  case  of 
the  improperly  installed  differential 
pressure  transmitters,  the  installation 
procedures  and  drawings  did  not 
contain  sufficient  detail  to  ensure  thai 
the  proper  impulse  line  was  connected 
to  the  proper  instrument  port,  and  post- 
modification  testing  did  not  detect  the 
error.  In  neither  case  does  the  NRC 
consider  that  the  problems  were 
promptly  identified  since  discovery  of 
the  problems  occurred  approximately 
eighteen  months  and  six  months, 
respectively,  after  the  errors  occurred. 

Therefore,  the  staff  concludes  that  the 
violations  of  NRC  requirements  have 
been  properly  categorized  as  a  Severity 
Level  III  problem.  Although  recognizing 
that  Duke  Power  Company  identified 
these  violations,  the  extended  time 
period  during  which  the  violations 
existed  and  the  opportunities  to  identify 
the  violations  must  also  be  considered. 
In  fact,  the  civil  penalty  could  have  been 
increased  in  accordance  with  the' 
Enforcement  Policy  to  reflect  the  added 
significance  resulting  from  the  duration 
of  the  violation.  The  staff  did  not  apply 
this  factor  as  the  licensee  did  promptly 
report  this  problem  to  the  NRC  when  it 
became  aware  of  the  problem.  At  the 
same  time,  the  staff  could  not 
reasonably  consider  any  mitigation  of 
the  penalty  for  prompt  identification 
because  of  the  lengthy  duration  of  the 
violation.  For  all  these  reasons  the  NRC 
staff  concludes  that  migitation  of  the 
civil  penalty  would  not  be  warranted  in 
this  case. 

|FR  Doc.  85-15647  Filed  6-27-85;  8:45  amj 

BILLING  CODE  7SM>-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(File  No.  22-13891] 

Application  and  Opportunity  for 
Hearing;  Citicorp 

Notice  is  hereby  given  that  Citicorp 
(the  "Applicant")  has  filed  an 
application  under  clause  (ii]  of  section 
310(b)(1)  of  the  Trust  Indenture  Act  of 
1939  (the  "Act")  for  a  finding  that  the 
trusteeship  of  United  States  Trust 
Company  of  New  York  (the  "Trust 
Company")  under  four  existing 
indentures  and  two  Pooling  and 
Servicing  Agreements,  each  dated  as  of 
April  1. 1985  under  which  certificates 
evidencing  interests  in  a  pool  of 
mortgage  loans  have  been  issued  is  not 
so  likely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  the  Trust 
Company  from  acting  as  Trustee  under 


either  of  such  indentures  or  the 
Agreements. 

Section  310(b)  of  the  Act  provides  jn 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  it  shall 
within  ninety  days  after  ascertaining 
that  it  has  such  conflicting  interest, 
either  eliminate  such  conflicting  interest 
or  resign.  Subsection  (1)  of  such  section 
provides,  in  effect,  with  certain 
exceptions,  that  a  trustee  under  a 
qualified  indenture  shall  be  deemed  to 
have  a  conflicting  interest  if  such  trustee 
is  trustee  under  another  indenture  under 
which  any  other  securities  of  the  same 
issuer  are  outstanding.  However,  under 
clause  (ii)  of  subsection  (1).  there  may 
be  excluded  from  the  operation  of  this 
provision  another  indenture  under 
which  other  securities  of  the  issuer  are 
outstanding,  if  the  issuer  shall  have 
sustained  the  burden  of  proving,  on 
application  to  the  Commission  and  after 
opportunity  for  hearing  thereon,  that 
trusteeship  under  such  qualified 
indenture  and  such  other  indenture  is 
not  so  likely  to  involve  a  materia! 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for  . 
the  protection  of  investors  to  disqualify 
such  trustee  from  acting  as  trustee  under 
either  of  such  indentures. 

The  Applicant  alleges  that: 

(1)  The  Trust  Company  currently  is 
acting  as  Trustee  under  four  indentures 
in  which  the  Applicant  is  the  obligor. 
The  indenture  dated  as  of  February  15. 
1972  involved  the  issuance  of  Floating 
Rate  Notes  due  1989.  the  Indenture 
dated  as  of  March  15, 1977  involved  the 
issuance  of  various  series  of  unsecured 
and  unsubordinated  Notes,  the 
Indenture  dated  as  of  August  25. 1977 
involved  the  issuance  of  Rising-Rate 
Notes.  Series  A  and  the  Indenture  dated 
as  of  April  21. 1980  involved  the 
issuance  of  various  series  of  unsecured 
subordinated  Notes.  Said  Indentures 
were  filed  as.  respectively.  Exhibits  4(a). 
2(b).  and  2(a)  to  Applicant's  respective 
Registration  Statements  Nos.  2-42915.  2- 
58355,  2-59396  and  2-64862  filed  under 
the  Securities  Act  of  1933,  and  have 
been  qualified  under  the  Trust  Indenture 
Act  of  1939.  Said  four  Indentures  are 
hereinafter  called  the  Indentures  and  the 
securities  issued  pursuant  to  the 
Indentures  are  hereinafter  called  the 
Notes. 

(2)  The  Applicant  is  not  in  default  in 
any  respect  under  the  Indentures  or 
under  any  other  existing  indenture. 

(3)  On  April  25. 1985,  the  Trust 
Company  entered  into  a  Pooling  and 
Servicing  Agreement  dated  as  of  April  1. 
1985  (the  "1985-B  Agreement")  with 
Citibank.  N.A.,  Originator  and  Servicer. 
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and  Citicorp  Homeowners,  Inc..  under 
which  there  were  issued  on  April  25. 
1985  Mortgage  Pass-Through 
CertiFicates.  Series  1985-B  12.50%  Pass- 
Through  Rate  (the  "Series  1985-B 
Certificates"),  which  evidence  fractional 
undivided  interests  in  a  pool  of 
conventional  one-to  four-fjmily 
mortgage  loans  (the  "1985-B  Mortgage 
Pool")  originated  and  serviced  by 
Citibank.  N.A.  and  having  adjusted 
principal  balat  ces  ug^rt-gdling 
$162,186,514  38  at  the  clo<;e  of  business 
on  April  1, 1985,  which  mortgage  loans 
were  assigned  to  the  Trust  Company  as 
Trustee  simulldneousiy  with  the 
issuance  of  the  Stries  19ft5-B 
Certificates  On  April  25. 1985. 
Applicant,  the  parent  of  Citibdnk.  N.A.. 
entered  into  a  Cuaranty  of  even  date 
(the  "1985-b  Guaranty")  pursuant  to 
which  Applicint  agreed,  for  the  benefit 
of  the  holdors  of  the  Series  198S-B 
Certificates,  to  be  liable  foi  9'n  of  the 
initial  aggregate  principal  balance  of  the 
If)fi5-B  Mortgage  Pool  and  for  lesser 
amounts  in  later  years  pursuant  io  the 
provisions  of  the  19ft5-B  Guriranty.  The 
1985  Guaranty  states  that  Applicant's 
obligations  thereunder  r.'nk  pari  passu 
with  all  unsecured  and  unsubordinated 
indebteness  of  Applicant,  and 
accordingly,  if  enforced  agatnst 
Applicant,  the  1985-B  Guaranty  would 
rank  on  a  parity  with  the  obligations 
evidenced  by  the  Notes.  The  Series 
1985-B  Certificates  were  registered 
under  the  Securities  Act  of  1933 
(Registration  Statement  on  Form  S-11 
and  S-3.  File  No.  2-96656)  as  part  of  a 
delayed  or  continuous  offering  of 
S350.000.000  aggregate  amount  of 
Mortgage  Pass-Through  Certificates 
pursuant  to  Rule  415  under  the  Act.  The 
Series  1985-B  Certificates  were  offered 
by  a  Prospectus  Supplement  dated  April 
9. 1985,  supplemental  to  a  Prospectus 
dated  March  26. 1985.  The  1985-B 
Agreement  has  not  been  qualified  under 
the  Trust  Indenture  Act  of  1939. 

(4)  On  April  29,  1985.  the  Trust 
Company  entered  into  a  Pooling  and 
Servicing  Agreement  dated  as  of  April  1, 
1985  (the  "1985-C  Agreement")  with 
Citibank.  N.A..  Originator  and  Servicer, 
and  Citicorp  Homeowners.  Inc.,  under 
which  there  were  issued  on  April  29, 
1985  Mortgage  Pass-Through 
Certificates.  Series  1905C.  12.50°C  Pass- 
through  Rate  (the  series  1985-C 
Certificates  ').  which  evidence  fractional 
undivided  interests  in  a  pool  of 
conventional  one-to-four-family 
mortgage  loans  (the  ■1985-C  Mortgage 
Pool")  originated  and  serviced  by 
Citibank.  N.A.  and  having  adjusted 
principal  balances  aggregating 
$46,809,866.78  at  the  close  of  business  on 


April  1. 1985.  which  mortgage  loans 
were  assigned  to  the  Trust  Company  as 
Trustee  simultaneously  with  the 
issuance  of  the  Series  1985-C 
Certificates.  On  Apnl  29. 1985. 
Applicant  entered  into  a  Guaranty  of 
even  date  (the  "1985-C  Guaranty") 
pursuant  to  which  applicant  agreed,  for 
the  benefit  of  the  holders  of  the  Series 
1985-C  Certificates,  to  be  liable  for  8% 
of  the  initial  aggregate  principal  balance 
of  the  1985-C  Mortgage  Pool  and  for 
lesser  amounts  in  later  years  pursuant  to 
the  provisions  of  the  1985-C  Guaranty. 
The  1985-C  Guaranty  states  that 
Applicant's  obligations  thereunder  rank 
pari  passu  with  all  unsecured  and 
unsubordinated  indebtedness  of 
Applicant,  and  accordingly,  if  enforced 
against  Applicant,  the  1985-C  Guaranty 
would  rank  on  a  parity  with  the 
obligations  evidenced  by  the  Notes.  The 
Series  1985-C  Certificates  were 
registered  under  the  Securities  Act  of 
1933  (Registration  Statement  en  Form  S- 
11  and  S-3.  File  .No.  2-9G656)  as  part  of  a 
delayed  or  continuous  offering  of 
$350,000,000  aggregate  amount  of 
Mortgage  Pass-Through  Certificates 
pursuant  to  Rule  415  under  the  Act.  The 
Series  1985-C  Certificates  were  offered 
by  a  Prospectus  Supplement  dated  April 
12. 1985  supplemental  to  a  Prospectus 
dated  March  26. 1985.  The  1985-C 
Agreement  has  not  been  qualified  under 
the  Trust  Indenture  Act  of  1939. 

The  1985-B  Agreement  and  the  1985-C 
Agreement  are  heretnafter  called  the 
1985  Agreements  and  the  1985-B 
Guaranty  and  the  1985-C  Guaranty  are 
hereinafter  called  the  1985  Guarantees. 

(5)  The  obligations  of  Applicant  under 
the  Indpntures  and  the  1985  Guarantees 
are  wholly  unsecured,  are 
unsubordinated  and  rank  pari  passu. 
Any  differences  that  exist  between  the 
provisions  of  the  Indentures  and  the 
1985  Guarantees  are  unlikely  to  cause 
any  conflict  of  interest  among  the 
trusteeship  of  the  Trust  Company  under 
the  Indentures  and  the  1985  Agreements. 

(6)  Applicant  has  waived  notice  of 
hearing,  hearing  and  any  and  all  rights 
to  specify  procedures  under  the  Rules  of 
Practice  of  the  Commission  in 
connection  with  this  matter. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application, 
which  is  a  public  document  on  file  in  the 
Office  of  the  Commission's  Public 
Reference  Section.  450  Fifth  Street.  NW.. 
Washington,  DC. 

Notice  is  further  given  that  any 
interested  person  may.  not  later  than 
)uly  23,  1985,  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest  the  reasons  for 


such  request,  and  the  issues  of  fact  or 
law  raised  by  said  application  which  he 
desires  to  controvert,  or  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon. 

Any  such  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  Washington, 
D.C.  20,S49  At  any  time  after  said  date, 
the  Commission  may  issue  an  order 
granting  the  application  upon  such  terms 
and  conditions  as  the  Commission  may 
deem  necessary  or  appropriate  in  the 
public  interest  and  the  interest  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority 
|ohn  Wheeler. 
Sfcn'lo'y 
June  24.  1985. 
|FR  Doc.  85-15633  Filed  »i-26-«5:  8;45  am) 

MLLINQ  COOE  MlO-OI-lt 


[Release  No.  35-23742;  70-7105) 

Consolidated  Natural  Gas  Co.  et  at.; 
System  Financing 

|une  24.  19Rj. 

Consolidated  Natural  Gas  Company 
(  "Consolidated  ").  a  registered  holding 
company,  and  its  subsidiaries. 
Consolidated  Natural  Gas  Service 
Company,  Inc.,  CNG  Coal  Company, 
CNG  Energy  Company,  CNG  Research 
Company.  The  Peoples  Natural  Gas 
Company.  Pittsburgh.  Pennsylvania, 
Consolidated  Gas  Transmission 
Corporation.  Consolidated  System  LNG 
Company.  Clarksburg.  West  Virginia. 
CNG  Producing  Company,  New  Orleans. 
Louisiana.  West  Ohio  Gas  Company. 
Lima.  Ohio,  CNG  Development 
Company.  Pittsburgh.  Pennsylvania,  The 
East  Ohio  Gas  Company.  The  River  Gas 
Company,  Cleveland,  Ohio,  Hope  Gas, 
Inc.,  Union  Natural  Gas.  Clarksburg. 
West  Virginia  ("subsidiary  companies  "), 
have  filed  an  application-declaratior> 
subject  to  sections  6(a),  6(b).  7,  9(a),  10, 
12(b),  and  12(fl  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act ") 
and  Rules  43,  45,  50(a)(2),  50(a)(5).  and 
70  thereunder. 

Consolidated  proposes  to  finance  its 
subsidiary  companies  as  follows: 

(a)  Consolidated  proposes  to  finance 
the  seasonal  increase  in  gas  storage 
inventories  of  subsidiary  companies  by 
borrowing,  from  time  to  time,  through 
June  15, 1986.  up  to  $175  million  from 
banks  on  its  unsecured  promissory  notes 
having  a  maturity  of  not  more  than 
twelve  months  from  the  date  of  first 
borrowing,  without  a  commitment  fee. 
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The  interest  rate  on  the  notes  will  be 
either  (i)  the  prime  rate  at  Chase 
Manhattan  Bank,  (ii)  the  London 
Interbank  Offered  Rate  plus  0.375%.  or 
(iii)  the  bid  rate  for  Certificates  of 
Deposit  plus  0.50%. 

(b)  Consolidated,  in  order  to  meet 
working  capital  requirements,  proposes 
to  issue  and  sell  commercial  paper,  in 
the  form  of  short-term  bearer  notes,  to 
Merrell  Lynch  Money  Market.  Inc. 
("■Merrill"),  a  dealer  in  commercial 
paper,  in  a  principal  amount  not  to 
exceed  $300  million  outstanding  at  any 
one  time,  from  time  to  time,  through  June 
15. 1986.  The  commercial  paper  will 
have  varying  maturities  of  not  more  than 
270  da^s  after  date  of  issue  and  will  be 
issued  and  sold  in  varying 
denominations  of  not  less  than  550,000 
nor  more  than  $5  million  directly  to 
Merrill,  at  a  discount  which  will  not  be 
in  excess  of  the  discount  rate  per  annum 
for  commercial  paper  of  comparable 
quality  and  like  maturity.  Consolidated 
proposes  to  sell  commercial  paper  only 
so  long  as  the  discount  rate  or  the 
effective  interest  cost  on  the  date  of  sale 
does  not  exceed  the  equivalent  cost  of 
borrowings  from  a  commercial  bank. 

(c)  Consolidated  proposes,  if  it 
becomes  impractical  to  issue 
commercial  paper,  to  make  short-term 
bank  borrowings  from  Chase  Manhattan 
("Chase")  and  Citibank.  N.A. 
("Citibank").  Consolidated  would 
borrow  (i)  from  Chase  from  time  to  time 
through  June  15. 1986  and  aggregate 
principal  amount  not  to  exceed  S75 
million  outstanding  at  any  one  time, 
without  collateral  or  commitment  fees, 
at  the  prime  commercial  rate  of  interest 
at  Chase  in  effect  on  the  date  of  each 
borrowing,  and  (ii)  from  Citibank,  from 
time  to  time  through  June  15. 1986.  an 
aggregate  principal  amount  not  to 
exceed  $50  million  outstanding  at  any 
one  time,  without  collateral  but  with  a 
commitment  fees  of  one-eighth  of  one 
percent  (0.125%)  on  said  principal 
amount,  at  the  base  rate  of  interest  at 
Citibank  in  effect  on  the  date  of  each 
borrowing.  Borrowings  from  both  banks 
would  be  evidenced  by  the  promissory 
notes  of  Consolidated  with  the  right  of 
prepayment,  having  a  maturity  date 
within  90  days  of  each  borrowing  date. 
The  additional  back-up  $175  million 
required  to  support  the  issuance  of  $300 
million  oftommercial  paper  notes  will 
be  supported  by  existing  bank  lines. 

(d)  Consolidated  proposes  to  make, 
from  time  to  time  through  June  15, 1986, 
open  account  advances  in  an  amount 
not  to  exceed  $464,100,000  at  any  one 
time,  to  the  subsidiary  companies  for 
inventory  gas  financing  and  working 
capital  requirements.  Such  advances 


may  be  made  as  requested  by  letter 
agreement  by  the  treasurer  of  each 
subsidiary  and  will  be  repaid  within  one 
year  from  the  date  of  the  first  advance 
to  such  subsidiary  company  with 
interest  at  substantially  the  same 
effective  rate  of  interest  as  the  related 
gas  storage  bank  loan,  sale  of 
commercial  paper,  and/or  bank 
borrowings  by  Consolidated.  If  there  is 
no  outstanding  short-term  debt,  the 
interest  rate  would  be  at  the  prime 
commercial  rate  of  interest  in  effect 
from  time  to  time  at  Chase.  Such 
advances  will  be  made  up  of  the 
following  principal  amounts: 


Company 


Amouol 


CNG  Oevelopmeni  Co 

S30.OCO.000 

CNG  Producing  Co               

SO  000  000 

Conso'idatad  Gas  Transmission  Corp  . .. . 

120  000  000 

ConsoltOaied  Natural  Gas  Sarvica  Co 

1  000  000 

Hope  Gas.  Inc 

The  East  Otno  Gas  Co 

10.000.000 
190.000.000 

Tne  Peoples  Natural  Gas  Co 

55000  000 

2.100.000 

West  Ohio  Gas  Co 

6000  000 

Total - 

464.100:^0 

Consolidated  seeks  to  have  the  5% 
limitation  under  section  6(b)  of  the  Act 
raised  to  33%  from  the  order  date 
through  June  15, 1986.  Such  an  increase 
would  permit  Consolidated  to  have 
outstanding  at  any  one  time  up  to  $300 
million  aggregate  principal  amount  of 
short-term  notes. 

(e)  Consolidated  proposes  to  make 
long-term,  non-negotiable  loans,  from 
time  to  time  through  June  15. 1986.  of  up 
to  $182,500,000  to  the  subsidiary 
companies  set  forth  below.  These  loans 
will  be  evidenced  by  long-term,  non- 
negotiable  notes  of  the  subsidiaries 
maturing  over  a  period  to  be  determined 
by  Consolidated's  officers,  with  the 
interest  rate  predicated  on  the  prime 
rate  at  Chase.  The  loans  would  partially 
finance  the  capital  expenditures  of  these 
subsidiaries,  up  to  the  following 
principal  amounts: 


Company 


Amount 


CNG  Development  Co 

CNG  Producirx)  Co 

The  East  Oho  Gas  Co 

The  Peoples  Natural  Gas  Co .. 
The  Ri»er  Gas  Co 


Total. 


S28.000.000 

104.000.000 

25.000.000 

25.000.000 

500.000 


182.500.000 


(f)  Consolidated  proposes  to  make 
revolving  credit  advances  not  to  exceed 
$100,000,000  at  any  one  time  outstanding 
to  subsidiary  companies  set  forth  below 
to  finance  revolving  credit  advances 
made  in  1984  and  repaid  in  1985.  Such 
advances  may  be  made  through  June  15. 
1986,  upon  letter  agreement  by  each 
such  subsidiary  company,  in  accordance 
with  Consolidated's  Credit  Agreement 


with  Chase  (HCAR  No.  22362  January  8. 
1982).  with  interest  at  substantially  the 
same  effective  rate  of  interest  as  paid  by 
Consolidated  under  such  Criedit 
Agreement.  Should  Consolidated  have 
no  outstanding  amount  under  its  Credit 
Agreement,  the  interest  rate  would  be 
the  prime  rate  in  effect  from  time  to  time 
at  Chase.  Such  advances  will  be  made 
up  of  the  following  principal  amounts: 


Company 


Amount 


CNG  Prodoang  Co 

Consolidated  Gas  Transmission  Corp.. 

The  East  Ohio  Gas  Co 

The  Peoples  Natural  Gas  Co 


Total. 


$40,000,000 

30.000.000 

25.000.000 

5.000.000 


100.000.000 


(g)  Consolidated  proposes  to  purchase 
from  the  four  subsidiary  companies 
listed  below  and  such  subsidiary 
companies  propose  to  issue  and  sell  to 
Consolidated  to  finance,  in  part,  their 
capital  expenditures,  an  aggregate  of  up 
to  $72,700,000  in  common  stock,  at  par 
value,  as  called  for  from  time  to  time 
through  June  15. 1986.  as  follows: 


Company 

Number  ol     j    Aggregate 
sliares        '     par  value 

CNG  Coal  Co 

15.000 
($100  par) 

310.000 
(S100  par) 

400.000 

SI. 500.000 

31.000.000 

CNG  Producing  Co 

40.000.000 

CNG  Research  Co 

($100  par)  1 

2.000            200.000 

(SlOOpar) 

Total                  

72.700.000 

Due  to  an  error  in  the  notice,  the 
return  date  in  this  proceeding  was 
stated  as  June  21. 1985,  rather  than  June 
19. 1985.  Since  a  number  of  subsidiary 
companies  required  financing  before 
June  20. 1985,  the  Commission  issued  an 
interim  order  on  June  19, 1985  (HCAR 
No.  23736),  effective  through  June  25. 
1985.  authorizing  Consolidated  to  make 
open  account  advances  to  its  subsidiary 
companies  in  the  following  amounts: 
The  East  Ohio  Gas  Company— $40 
million.  The  Peoples  Natural  Gas 
Company — $35.4  million,  CNG 
Producing  Company — $15  million,  and 
the  River  Gas  Company— $.3  million. 
Consolidated  was  also  authorized  to 
purchase  from  CNG  Coal  Company,  and 
CNG  Coal  Company  was  authorized  to 
issue  and  sell  to  Consolidated.  1.000 
shares  of  common  stock.  $100  par  value 
for  an  aggregate  amount  of  $100,000.  The 
transactions  authorized  in  the  interim 
order  are  encompassed  within  this  final 
authorization.  Thus,  in  no  event  will  the 
total  amount  of  open  account  advances 
to  the  subsidiary  companies,  and  the 
purchase  of  subsidiary  common  stock  by 
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Consoiidaled.  exceed  the  amounts  as 
stated  in  the  applicatiun-deciaration. 

The  fees  and  expenses  expected  to  be 
incurred  in  connection  with  the 
proposed  transactions  are  estimated  at 
S13.000.  including  a  fee  of  $10,000  to 
Consolidated  Natural  Gas  Service 
Company,  Inc.  representing  ser\ices  at 
cost.  The  Public  Service  Commission  of 
West  Virginia  has  jurisdiction  over  the 
short-term  borrowing  by  Hope  Gas.  Inc. 
The  Public  Utilities  Commission  of  Ohio 
has  jurisdiction  over  the  long-term 
borrowings  proposed  by  East  Ohio  Gas 
Company  and  The  River  Gas  Company. 
The  Pennsylvania  Public  Utility 
Commission  has  jurisdiction  over  the 
long-term  borrowing  of  The  Peoples 
Natural  Gas  Company.  No  other  state 
commission  and  no  federal  commission 
other  than  this  Commission  has 
jurisdiction  over  any  of  the  proposed 
transactions. 

Due  notice  of  the  filing  of  said 
application-declaration  has  been  given 
in  the  manner  prescribed  in  Rule  23 
promulgated  under  the  Act  (HCAR  No. 
23710).  and  no  hearing  has  been 
requested  of  or  ordered  by  the 
Commission.  Upon  the  basis  of  the  facts 
in  the  record,  it  is  hereby  found  that  the 
<«pplir  able  standards  of  the  Act  and  the 
rules  iiiereunder  are  satisfied: 

It  is  ordered,  pursuant  to  the 
applicable  provisions  of  the  Act  and 
Piles  thereunder,  that  said  application- 
declaration,  as  amended  be,  and  it 
hereby  is  granted  and  permitted  to 
become  effective  forthwith,  subject  to 
the  conditions  of  Rule  24,  including  the 
conditions  set  forth  in  Rule  24(c)(2). 
except  that  the  certificates  required  by 
Rule  24  shall  be  Tiled  quarterly. 

For  the  Commission,  by  the  Division  of 
Investment  Munagement,  piirsucint  to 
deioealPfl  auihority. 

)oho  Wbcslef, 

Secretary: 

June  24,  1965. 

|FR  Doc.  85-15630  Filed  5-27-85;  145  am] 

BtU.IHG  COOC  M10-01-M 

1  Release  No.  IC-1459S;  FU«  No.  811-3527] 

First  American  International  Fund.  Inc^ 
Application  for  Order  Dectaring  That 
Applicant  Has  Ceased  To  Be  an 
Investment  Company 

|une  21,  1985. 

Notice  is  hereby  given  that  First 
American  International  Fund.  Inc. 
(formerly  First  American  Government 
Securities  Fund.  Inc.)  ("Applicant '),  3033 
Excelsior  Blvd.,  Minneapolis,  Minnesota 
55416,  registered  under  the  Investment 
Company  Act  of  1940  ("Act')  as  an 
open-end.  diversified  management 
investment  company,  filed  an 


application  on  December  21.  1984.  for  an 
order  of  the  Commission,  pursuant  to 
section  8(f)  of  the  Act.  declaring  that 
Applicant  has  ceased  to  be  an 
investment  company.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  applicable  provisions  thereof. 

The  application  states  that  Applicant, 
which  filed  a  notification  of  registration 
and  registration  statement  pursuant  to 
section  8(b)  of  the  Act  on  July  28, 1982. 
never  made  a  public  offering  of  its 
securities,  has  fewer  than  100  security- 
holders for  purposes  of  3(c)(1)  of  the  Act 
and  the  rules  thereunder,  and  does  not 
propose  to  make  another  public  offermg 
or  engage  in  business  of  any  kind. 
Applicant  states  that  it  has  one 
securityholder,  American  Hardware 
Mutual  Insurance  Company  ("American 
Hardware),  the  sponsor  and 
administrator  of  Applicant,  and  $241,637 
in  assets  which  will  be  distributed  to 
American  Hardware  upon  dissolution. 
Applicant  represents  that  it  is  not  a 
party  to  any  litigation  or  administrative 
proceeding  and  it  does  not  intend  to 
engage  in  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs.  Finally,  the  application 
represents  that  Applicant  is  presently  a 
corporation  in  good  standing  under 
Minnesota  state  law. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  July  16. 1985.  at  5:30  p.m..  do  so  by 
sabmitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any.  of  fact  or  la  .v  that  are 
disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission.  Washington. 
DC.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commissi  ;n.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis. 
A  ss/stant  Secrptary. 

(FR  Doc.  85-15634  Filed  6-27-85:  8:45  am) 
BILLMa  COOC  WtO-Ot-M 


[File  No.  22-139201 

Application  and  Opportunity  (or 
l-learing;  Shell  Oil  Co. 

Notice  is  hereby  given  that  Shell  Oil 
Company  (the  "Applicant")  has  filed  an 
application  pursuant  to  clause  (ii)  of 
section  310(b)(1)  of  the  Trust  Indenture 
Act  of  1939  (hereinafter  sometimes 
referred  to  as  the  "Act")  for  a  finding  by 
the  Securities  and  Exchange 
Commission  (the  "Commission")  that 
the  trusteeship  of  Irving  Trust  Company 
(the  "Bank")  under  indentures  dated  as 
of  August  1. 1961  (the  "1961  Indenture") 
and  March  15. 1967  (the  "1967 
Indenture")  between  the  Applicant  and 
Bank  which  were  heretofore  qualified 
under  the  Act.  the  trusteeship  by  Bank 
under  an  indenture  dated  as  of  March 
15, 1966  between  Applicant  and  Bank 
which  was  not  qualified  under  the  Act 
(the  "19ti6  Indenture"),  the  trusteeship 
by  Bank  under  an  indenture  dated  as  of 
May  1. 1982  between  the  Industrial 
Pollution  Control  Financing  Authority  of 
Middlesex  County.  New  Jersey  (the 
"Authority")  and  Bank  which  was  not 
qualified  under  the  Act  (the  "1982 
Indenture"),  and  the  trusteeship  by  Bank 
under  an  indenture  dated  as  of  May  1, 
1985  between  The  Parish  of  St.  Charles. 
Louisiana  (the  "Parish")  and  Bank  which 
has  not  bt:en  qualified  under  the  Act 
(the  "1985  Indenture"),  is  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  Bank  from  acting  as  trustee 
under  any  of  the  aforementioned 
indentures. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  (as 
defined  in  the  section),  it  shall,  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  interest,  either  eliminate 
such  conflicting  interest  or  resign. 
Subsection  (1)  of  this  section  provides, 
with  certain  exceptions  stated  therein, 
that  a  trustee  under  a  qualified 
indenture  shall  be  deemed  to  have  a 
conflicting  interest  if  such  trustee  is 
trustee  under  another  indenture  of  the 
same  obligor. 

The  Applicant  alleges: 

(i)  Pursuant  to  the  1961  and  1967 
Indentures,  the  Applicant  issued 
$200,000,000  aggregate  principal  amount 
of  its  4%%  Sinking  Fund  Debentures 
Due  1988  (the  "1961  Debentures")  and 
$150,000,000  aggregate  principal  amount 
of  its  .1.30^0  Debentures  Due  1992  (the 
"1967  Debentures").  The  1961  and  1967 
Debentures  were  registered  under  the 
Securities  Act  of  1933  and  the  1961  and 
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1967  Indentures  wert  qualifipd  under  the 
Act. 

(2)  Pursuant  to  ihft  19(36  Indenture,  the 
Applicant  issued  $150,000,000  aggregate 
principal  amount  of  its  5%  Debentures 
Due  1991  (the  "1966  Debentures").  The 
1966  Indenture  was  not  qualified  under 
the  Act  on  the  basis  of  the  provision  in 
section  304(b)  relating  to  securities  sold 
without  registration  in  reliance  on 
section  4  of  the  1933  Act. 

(3)  On  May  19. 1982,  the  Authority,  a 
public  body  politic  and  corporate  and  a 
political  subdivision  of  the  State  of  New 
jersey,  and  the  Bank,  as  a  Trustee, 
entered  info  an  Indenture  dated  as  of 
May  1. 1982  (the  "1982  Indenture") 
pursuant  to  which  the  Authority  issued 
its  Pollution  Control  Revenue  Bonds 
Series  1982  (Shell  Oil  Company  Project) 
in  the  aggregate  principal  amount  of 
$6,000,000  (the  "1982  Bonds").  The  1982 
Bonds  were  issued  to  finance  the  cost  of 
certain  pollution  control  facilities  at  the 
Applicant's  marketing  distribution  plant 
located  in  Middlesex  County,  New 
Jersey.  The  Authority  entered  into  an 
Agreement  of  Sale  dated  as  of  May  1, 
1982  with  the  Applicant  (the  "1982 
Agrepment  of  Sale")  pursuant  to  which 
said  facilities  were,  upon  completion 
thereof  from.time  to  time,  acquiied  by 
the  Authority  from  the  Applicant  and 
simultaneously  resold  to  the  Applicant. 
The  1982  Bonds  are  payable  from,  and 
secured  by  a  pledge  of,  the  income  and 
revenues  derived  from  the  sale  of  said 
facilities,  which  income  and  revenue 
will  be  sufficient  to  pay  the  principal  of 
and  interest  on  the  1982  Bonds.  The  1982 
Bonds  were  not  registered  under  the 
1933  Act  on  the  basis  of  the  exemption 
provided  by  section  3(a)(2)  thereof  and 
the  1982  Indenture  was  not  qualified 
under  the  Act  on  the  basis  of  the 
provisions  of  section  304(a)(4)(A) 
thereof. 

(4)  The  Parish,  a  political  subdivision 
of  the  State  of  Louisiana,  and  the  Bank, 
as  Trustee,  have  entered  into  an 
Indenture  dated  as  of  May  1. 1985  (the 
"1985  Indenture")  pursuant  to  which  the 
Parish  will  issue  its  Parish  of  St. 
Charles,  State  of  Louisiana,  7&7 
Pollution  Control  Revenue  Refunding 
Bonds  (Shell  Oil  Compony  Project), 
Series  19C5,  in  the  aggregate  principal 
amount  of  $15,000,000  (the  "1985 
Bonds").  The  1985  Bonds  will  be  issued 
to  refund  the  cost  of  certain  pollution 
control  facilities  at  the  Applicant's 
chemical  plant  located  in  the  Parish.  The 
Parish  has  entered  into  a  Sale 
Agreement  dated  as  of  May  1, 1985  with 
the  Applicant  (the  "1985  Sale 
Agreement")  pursuant  to  which  said 
facilities  will  be  acquired  by  the  Parish 
from  the  Applicant  and  simultaneously 


resold  to  the  Applicant.  The  1985  Bonds 
will  be  payable  from,  and  secured  by  a 
pledge  of,  income  and  revenues  derived 
from  the  sale  of  said  facilities,  which 
income  and  revenues  will  be  sufficient 
to  pay  the  principal  of  and  the 
redemption  prem.ium  (if  any)  and 
interest  on  the  1985  Bonds.  The  1935 
Bonds  will  not  be  registered  under  the 
1933  Act  on  the  basis  of  the  exemption 
provided  by  section  3(a)(2)  thereof  and 
the  1985  Indenture  has  not  been 
qualified  under  the  Act  on  the  basis  of 
the  provisions  of  section  304(a)(4)(A) 
thereof. 

(5)  The  Company  is  not  in  default 
under  the  1961  Indenture,  the  1966 
Indenture,  the  1967  Indenture,  the  1982 
Agreement  of  Sale  or  the  1985  Sale 
Agreement.  The  Company's  obligations 
under  the  1961  Debentures,  the  1966 
Debentures  and  the  1967  Debentures 
and  its  obligations  under  the  1982 
Agreement  of  Sale  and  the  1985  Sale 
Agreement  as  they  relate  to  the  1985 
Bonds  are  wholly  unsecured  and  rank 
equaWy  pari  passu. 

(6)  The  provisions  of  the  1961 
Indenture,  the  1966  Indenture,  the  1967 
Indentuie,  the  1982  Agreement  of  Sale, 
the  1982  Indenture,  the  1985  Indenture 
and  the  1985  Sale  Agreement  are  not  so 
likely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  the  Bank  from 
acting  as  Trustee  under  any  of  said 
Indentures. 

The  Applicant  has  waived  notice  of 
hearing,  hearing  and  any  and  all  rights 
to  specify  procedures  under  the  Rules  of 
Practice  of  the  Securities  and  Exchange 
Commission  in  connection  with  this 
matter. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserte^,  all 
persons  are  referred  to  said  application 
which  is  on  file  in  the  Offices  of  the 
Com.mission's  Public  Reference  Section, 
450  Fifth  Street,  NVV.,  Washington,  DC 
20549. 

Notice  is  further  given  that  any 
interested  persons  may,  not  later  than 
Jjly  19, 1985,  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request  and  the  issues  of  law  or 
fact  raised  by  such  application  which  he 
desires  to  controvert,  or  he  may  request 
that  he  be  notified  if  the  Commission 
orders  a  hearing  thereon.  Any  such 
request  should  be  addressed:  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington,  DC 
205'19.  At  any  tim.e  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 


necessary  or  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 
fohn  Wheeler. 
Secretary. 
]une  24. 1985. 

[ra  Doc.  85-15631  Filed  6-27-65;  8:45  amj 
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(Release  No.  34-22165;  Fito  No.  SR-MSRB- 
85-15] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board;  Relating  to  Uniform  Practice 
and  Customer  Confirmations 

The  Municipal  Securities  Rulemaking 
Board  on  June  14. 1985.  filed  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l),  a  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Rogiilatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

A.  The  Municipal  Securities 
Rulemaking  Board  (the  "Board")  is  filing 
herewith  certain  amendments  to  Board 
rule  G-12  on  uniform  practice  and  rule 
G-15  on  customer  confirmations 
(hereafter  referred  to  as  the  "proposed 
rule  change").  The  text  of  the  proposed 
rule  change  is  as  follows: 

Rule  G^12.  Unform  Practice' 

(a)  Through  (d)  No  change. 

(e)  Delivery  of  Securities.  The 
following  previsions  shall,  unless 
otherwise  agreed  by  the  parties,  govern 
the  delivery  of  securities: 

(i)  Through  (ii)  No  change. 

(iii)  Delivery  Ticket.  A  delivery  ticket 
shall  accompany  the  delivery  of 
secuiities.  Such  ticket  shall  contain  the 
information  set  forth  in  subparagraphs 
(A),  (B),  (D)  except  in  the  case  of 
transactions  in  zero  coupon,  compound 
interest  and  multiplier  securities,  in 
which  case  the  maturity  value  shall  be 
shown).  (E)  through  (H).  (M)  and  (N)  of 
paragraph  (c)(v)  and,  to  the  extent 
applicable,  the  information  set  forth  in 


'  Itdlics  indicate  new  language:  (bracket!,) 
indicate  deletions. 
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subparagraphs  (A)  1.  (B),  (D).  (E)  and  (F)l 
lhrou}>h  (G)  of  paragraph  (c)(vi)  and 
shall  have  attached  to  it  an  extra  copy 
of  the  ticket  which  may  be  used  to 
acknowledge  receipt  of  the  securities. 

(i\ )  through  (xvi)  No  change. 

(f)  Through  (k)  No  change. 

Rule  G-15.  Confirmation.  Clearance 
and  Settlement  of  Transactions  with 
Customers. 

(a)  Through  (b)  No  change. 

(c)  Deliveries  to  Customers.  Except  as 
provided  in  section  (d)  below,  a  delivery 
of  securities  by  a  broker,  dealer,  or 
municipal  securities  dealer  to  a 
customer  or  to  another  person  acting  as 
agent  for  the  customer  shall,  unless 
otherwise  agreed  by  the  parties  or 
otherwise  specified  by  the  customer,  be 
made  in  accordance  with  the  following 
provisions: 

(i)  .\o  change. 

(ii)  Delivery  Ticket.  A  deliver)'  ticket 
shall  accompany  the  delivery  of 
securities.  Such  ticket  shall  contain  the 
information  set  forth  in  subparagraphs 
(A).  |B).  (D)  (except  In  the  case  of 
transactions  in  zero  coupon,  compound 
interest  and  multiplier  securities,  in 
which  case  the  maturity  value  shall  be 
shown).  (E)  through  (H).  [(M))  (L)  and 
1(0)1  (XJ  of  paragraph  (a)(i)  and.  to  the 
extent  applicable,  the  information  set 
forth  in  subparagraphs  (A).  (B),  (C),  and 
(El  |.  (F)  and  (C)]  through  (H)  of 
paragraph  (a)(iii). 

(iii)  Through  (xii)  No  change. 

(d)  No  change. 

B.  Not  applicable. 

C.  Not  applicable. 

II.  Self-Regulator\'  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

[^)  The  "good  delivery"  provisions  of 
rules  G-12(e)  and  C-15(c)  require  that 
deliveries  of  securities  by  accompanied 
by  a  delivery  ticket  setting  forth  certain 
information  about  the  transaction  en 
which  the  delivery  is  made.  These 
parallel  provisions  of  rules  G-12  and  G- 
15  impose  delivery  ticket  requirements 
by  reference  to  the  confirmation  content 
requirements  as  specified  in  paragraphs 
(c)(v)  and  (vi)  of  rule  G-12  and 
paragraph  (a)(i)  of  rule  G-15.  The  two 
provisions  differ,  in  that  rule  G-15 
requires  that  the  delivery  ticket 
designate  whether  the  securities  are 
"called"  or  "prerefunded  '  and  rule  G-12 
does  not.  Since,  under  both  rules,  a 
delivery  ticket  is  required  to  provide  a 
substantive  description  of  the  securities. 


the  Board  has  adopted  the  proposed  rule 
change  to  conform  the  delivery  ticket 
provisions  of  rule  G-12  to  the  more 
detailed  requirements  of  rule  C-15.  The 
proposed  rule  change,  therefore,  would 
require  that  an  inter-dealer  delivery 
ticket  designate  "called"  or 
"prerefunded"  securities. 

Rules  G-12  and  G-15  both  provide 
that  the  delivery  ticket  include  the 
information  set  forth  in  subparagraphs 
G-12(c)(v)(D)  and  G-15(a)(i)(D).  the 
primary  confirmation  content 
provisions,  which  require  that  the  par 
value  of  the  securities  be  stated.  In  most 
circumstances,  requiring  that  the  par 
value  of  the  securities  be  stated  is 
appropriate  but,  as  the  Board  has 
previously  determined,  in  the  case  of 
zero  coupon,  compound  interest  and 
multiplier  securities,  maturity  value 
rather  than  par  value  should  be  used  as 
the  measure  of  quantity  of  securities. 
Thus,  the  proposed  rule  change  would 
require  that  in  regard  to  zero  coupon 
bonds,  compound  interest,  and 
multiplier  securities  the  maturity  value 
be  stated  on  the  delivery  ticket. 

Finally,  the  proposed  rule  change 
would  replace  in  rule  G-15(a)(i) 
incorrectly  cited  subparagraphs  with  the 
correct  citations  by  redesignating 
subparagraphs  (M)  and  (O)  as  (L)  and 
(N),  respectively. 

(2)  The  proposed  rule  change  is 
adopted  pursuant  to  section  15B(b)(2)(C) 
of  the  Securities  Exchange  Act  of  1934, 
as  amended,  which  requires  and 
empowers  the  Board  to  adopt  rules 

Designed  ...  to  foster  cooperation  and 
coordination  with  persons  engaged 
in  .  .  .  clearing,  settling,  processing 
information  with  respect  to.  and  facilitating 
transactions  in  municipal  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities,  and.  in  general,  to 
protect  investors  and  the  public  interest  .  . 

The  Board  believes  that  it  is 
appropriate  to  conform  the  delivery 
ticket  provisions  of  rules  G-12  and  G-15 
so  that  the  same  substantive 
descriptions  are  contained  on  delivery 
tickets  on  all  transactions  in  municipal 
securities.  The  proposed  rule  change 
also  would  achieve  the  goals  of  the  Act 
by  requiring  that  in  disclosing  the 
quantity  of  securities  the  most 
meaningful  information  to  purchasers  be 
placed  on  the  delivery  ticket  for  zero 
coupon,  compound  interest,  and 
multiplier  securities  and  would  make  the 
delivery  ticket  disclosures  conform  to 
those  contained  on  the  confirmation  of 
the  transaction. 


B.  Self- Regulatory  Organization's 
Statement  on  Burden  on  Competition. 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Board  did  not  solicit  or  receive 
comments  on  the  proposed  rule  change 
from  members  of  the  municipal 
securities  industry  or  others. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretarj'.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  19, 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
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Dated:  June  24. 1985., 
|ohn  Wheeler. 

Secn-tory. 

\VR  Doc.  85-15632.  Filed  6-27-85;  8:45  urn] 
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(Release  No.  34-22167;  SR-PSE-85-10] 

SeH-Regulatory  Organizations;  Pacific 
Stock  Excttange,  Inc.;  Order  Approving 
Proposed  Rule  Change 

The  Pacific  Stock  Exchange.  Inc. 
( 'PSK')  submitted  on  April  18, 1985. 
copies  of  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("ACT")  and  Rule  19b-4  thereunder,  to 
amend  PSE  Rule  VIII.  section  2(d)  to 
provide  that  a  registered  employee 
engaged  in  any  other  business  or 
employed  by  another  employer  in  any 
capacity  or  receiving  compeiisation, 
must  obtain  the  prior  v.rittcn  and 
continuing  approval  of  his  member  or 
member  organization,  rather  than 
approval  from  the  PSE.*  The  rule  also 
provides  that  such  registered  employee 
is  to  devote  a  substantial  portion  of  the 
business  day  to  the  activities  of  his  firm. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  changs  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
22014,  May  6. 1985]  and  by  publication 
in  the  Federal  Register  (50  FR  20300. 
May  6,  1985).  No  comments  were 
received  with  respect  to  the  proposed 
rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  the 
requiri;ments  of  section  6(b)(5)  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be.  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Rej^ulation  purluiint  to  deleguted 
authority. 

Dutrd:  June  24,  1983., 
|ohn  Wheeler, 
Secretory. 

IIR  Doc.  85-1.3629  File(^  6-27-85:  8;45  am) 
BIUING  CODE  C010-01-W 


'  St-e  teller  from  Kennetli  M.ircus.  Staff  Attorney. 
PSE,  to  Pamela  Konieczka.  Allompy.  Division  of 
Miirkel  R)>);ulalion.  ddled  May  30.  1965.  amendint; 
section  Z|d|  to  clarify  that  the  prior  appruvai  from 
ihe  reKislere<l  employee's  member  or  memtier 
orgHnizrtlpn  must  lje  written. 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

(Order  85-6-77) 

Fitness  Determination  of  Sallee's 
Aviation,  Inc.;  Order  To  Show  Cause 

AGENCY:  Department  of  Transportation. 
action:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  85-6-77, 
Order  to  Show  Cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find  that 
Sallee's  Aviation,  Inc.  is  fit.  willing,  and 
able  to  provide  commuter  air  service 
under  section  419ic)(2)  of  the  Federal 
Aviation  Act,  as  amended,  and  that  the 
aircraft  used  in  this  service  will  conform 
to  applicable  safety  standards, 
RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Dt'purtmcnt  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Special  Authorities 
Division,  Room  6420,  Department  of 
Transportation.  400  7th  Street,  SW„ 
Washington,  D,C.  20590,  and  serve  them 
on  all  persons  listed  in  Attachment  A  to 
the  order.  Responses  shall  be  filed  no 
later  than  July  15, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  P.  Dunnigan.  Special 
Authorities  Division,  Department  of 
Transportation,  400  7th  Street.  SVV., 
VVashinglon.  D.C,  20590  (202)  755-3812. 
SUPPLEMENTARY  INFORMATION:  The 
complete  text  of  Order  05-6-77  is 
available  from  the  Documentary 
Services  Division.  Room  4107,  400  71h 
Street.  SW.,  Washington.  DC.  20590. 
Persons  outside  the  metropolitan  area 
may  send  a  postcard  request  for  Order 
85-6-77  to  that  address. 

Dated:  June  24.  1985. 
Matthew  V,  Scocozza, 
A  ssjslnni  Secretary  for  Policy  and 
Intcrri  itional  Affairs. 
(FR  Doc.  85-15588  Filed  6-27-85;  8:45  am] 
BtLLINO  CODE  49t»-«2-IU 

lOocket  43211;  Order  85-6-74) 

U.S.-Japan  Route  Auttiority;  Order 
Requesting  Comments 

Issued  by  the  Dtpai  tment  of 
Transportation  on  the  24th  day  of  June  1^85. 

The  Department  intends  to  institute  a 
proceeding  to  award  new  route 
authority  between  the  United  States  and 
Japan  permitted  under  an  interim 
agreement  recently  concluded  between 
the  two  governments.  The  interim 
agreement  is  reflected  in  a 
Memorandum  of  Understanding  (MOU) 


signed  on  April  .30, 1985,'  The 
Department  has  already  received  a 
number  of  applications  for  various  Japan 
routes,  and  anticipates  receiving  others 
now  that  the  nature  and  scope  of  the 
new  route  authority  have  been 
established.'  For  these  reasons,  the 
Department  is  issuing  this  order  to 
solicit  comments  on  how  the  route 
proceeding  should  be  structured  and 
conducted. 

Comments  on  this  issue  are 
particularly  appropriate  because  of  the 
complex  miture  of  the  MOU  and  the 
routes  it  authorizes.  Among  other 
matters,  it  provides  for  up  to  three  new 
combination  services,  to  be  selected 
from  one  of  two  "menus."  Each  menu 
permits  the  designation  of  up  to  two 
new  US,  gateway  cities  for  service  to 
and  from  Tokyo,  as  well  as  ser\'ice 
between  one  or  two  existing  gateways 
and  either  Tokyo  or  Nagoya.  These 
routes  may  be  served  either  by  carriers 
new  to  the  Japan  jnarket  or  by  carriers 
currently  serving  Japan.  Roundtrip 
frequencies  for  the  routes  are  limited  by 
year:  10  per  week  will  be  available 
starting  April  1. 1986.  increasing  to  18  in 
1987,  20  in  1988,  and  finally  21  in  1989. 
No  carrier,  however,  may  operate  more 
than  7  roundtrip  frequenciei  per  week. 
The  MOU  also  permits  the  substitution 
of  a  sm.all  package  carrier  for  one  of  the 
combination  services,  to  begin  not 
sooner  than  April  1. 1987,  In  contrast  to 
the  typical  carrier  selection  case,  the 
Department  therefore  must  make  four 
basic  determinations:  which  gateways 
should  be  selected;  which  carriers 
should  serve  them;  how  to  allocate 
limited  frequencies;  whether  and  how  to 
select  a  small  package  carrier,' 

At  the  outset,  we  l^ve  decided  that 
the  parties  to  this  proceeding  should 
have  the  benefit  of  at  least  the  tentative 
decision  in  the  Pacific  Division  Transfer 
Case^  before  entering  the  critical 


'  The  relevant  portions  of  tlie  MOU  are  attached 

Hs  an  appendix. 

'These  applicatiuns  for  )iip«n  authority  Include 
both  those  filed  recently  and  others  already  filed  in 
conjunction  with  the  Transpacific  Low-Fare  Route 
/nvpsiifation  ijapar.  Ptiasc).  Docket  33068. 

■'We  have  ilrcid^d  that  it  would  be  inadvisable  to 
complicate  the  seleclion  proceeding  further  by 
including  the  ).ipan-Saipan/GuHm  routes  that  the 
MOU  provides  fur.  especially  as  that  authority 
involves  markets  that  are  essentially  distinct  and 
severable  from  the  other  authority  at  issue  here.  We 
will  deal  with  that  authority  in  a  separate 
proceeding. 

'Pan  American  dnd  United  have  applii^d.  under 
sectiuns  401(h)  and  408  of  Ihe  Act.  for  Departmental 
approval  of  a  transaction  whereby  Pan  American 
would  sell  its  entire  transpacific  operation, 
including  all  its  current  U.S.-Japan  authority,  to 
United.  Sfe.Oider  85-6-44.  )une  13,  1385. 
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evidentiary  phases  of  this  proceeding,  as 
the  Department's  decision  in  the  transfer 
case  will  play  a  significant  role  in 
defining  the  structure  of  the  overall 
transpacific  market.  We  believe  that  it 
would  be  an  unfair  burden  on  potential 
litigants  in  the  route  case  to  require 
them  to  submit  evidence,  without  at 
least  a  preliminar>'  resolution  of  the 
transfer  case. 

Against  this  background,  we 
anticipate  instituting  this  proceeding  at 
about  the  time  that  we  issue  our 
tentative  decision  in  the  transfer  case, 
which  is  targeted  for  October  7. 1985. 
We  will  also  call  for  applications 
conforming  to  the  )apan  route  authority 
at  issue.  *.t  that  time,  carriers  that  have 
already  filed  applications  with  the 
Department  for  japan  routes  may 
amend,  as  necessary,  and  move  to 
consolidate  those  applications. 

Before  instituting  this  case,  we  seek 
parties'  advice  on  several  procedural 
points.  First,  we  face  several  choices 
regarding  how  and  when  to  allocate 
frequencies  between  the  various  routes 
for  which  authority  will  be  granted: 
included  in  this  problem  is  the  question 
of  whether  to  delay  allocation  of  the 
frequencies  that  will  become  available 
in  1987  and  1988.'  We  also  ask  that 
commenters  focus  on  the  criteria  that 
we  might  use  in  determining  the 
allocation  of  frequencies.  A  subsidiary 
but  important  question  is  whether  we 
should,  as  an  evidentiary'  matter  in  the 
interest  of  achieving  direct 
comparability  of  exhibit  materials, 
require  filings  reflecting  a  common  level 
of  Frequencies,  as  well  as  the  level  or 
lc\els  that  carriers  actually  seek. 
Bfcause  it  may  prove  impossible  to 
grant  all  of  the  selected  carriers  the 
frequency  levels  they  have  proposed,  it 
ir.ay  prove  useful  for  all  applicants  to 
submit  their  exhibits  based  upon  a 
hypothetical  common  frequency  level, 
while  allowing  carriers  interested  in 
other  frequency  levels  to  file  alternative 
proposals.  Parties  should  comment  on 
the  desirability  of  such  an  approach  and 
en  what  common  frequency  level,  if  any. 
should  be  set.  In  addition,  we  face  the 
question  of  the  selection  of  carriers  for 
backup  authority.  For  example,  should 
backup  carriers  be  selected  only  for 
those  gateways  where  a  carrier  has 
been  awarded  primary  authority,  or 
might  backup  authority  also  be  awarded 
for  altogether  different  gateways?  The 
Department  seeks  comments  on  these 
questions. 


*  In  view  of  the  fuel  Ihal  the  MOU  limilt  each 
orrier  lo  7  weekly  frequencies,  we  anticipate  that 
each  of  the  selected  earner*  will  be  allowed  the  full 
allt/valion  in  1988  and  beyond 


Finally,  we  invite  comments  on  the 
procedural  options  for  dealing  with  the 
issue  of  a  small  package  service.  In  this 
regard,  we  solicit  comments  on  whether 
the  Department  should,  in  its  instituting 
order,  reserve  one  route  for  the 
exclusive  use  of  a  small  package  service 
or  whether  the  question  of  such  a 
reservation  should  either  be  decided 
after  hearing  procedures  this  year  or 
deferred  entirely  until  next  year.  Also, 
were  the  Department  to  reserve  one 
route  for  small  package  services,  should 
the  selection  of  a  small  package  carrier 
be  made  this  year  or  next,  given  the 
April  1. 1987.  inauguration  date  imposed 
by  the  MOU. 

We  request  interested  parties  to 
submit  comments  in  this  docket  on  these 
topics,  and  on  other  related  procedural 
issues,  within  30  days  from  the  service 
date  of  this  order.  Any  reply  comments 
must  be  filed  within  15  days  thereafter. 

Accordingly. 

1.  We  request  comments  from 
interested  parties  addressing  the 
procedural  issues  discussed  above, 
within  30  days  of  the  service  date  of  this 
order:  (i.e.  July  29. 1985); 

2.  Any  reply  comments  will  be  due  45 
days  from  the  service  date  of  this  order; 

3.  We  will  serve  this  order  on  all 
certificated  air  carriers;  and 

4.  This  order  will  be  published  in  the 
Federal  Register. 

Matthew  V.  Scocozza. 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

Appendi.\ — Memorandum  of 
Understanding 

Delegations  representing  the 
Governments  of  the  United  States  of 
America  and  Japan  met  in  Tokyo  on 
April  29  and  30.  1985.  and  agreed  to 
record  the  following  provisions,  which 
constitute  either  understandings  relating 
to  implementation  of  the  bilateral  Civil 
Air  Transport  Agreement  signed  at 
Tokyo  on  August  11. 1952.  as  amended, 
or  amendments  of  the  schedule  attached 
to  the  Agreement.  These  provisions 
constitute  an  interim  agreement, 
pending  conclusion  of  the 
comprehensive  revision  talks. 

/.  Cargo  Sen'ice.i 

2.  (A)  Subject  lo  the  provisions  of 
notes  2  and  6  of  paragraph  ill  of  this 
Memorandum  of  Understanding,  either 
side  may  designate  an  airline  not 
operating  scheduled  services  in  the  U.S.- 
Japan market  at  the  time  of  such 
designation  to  operate  exclusively  a 
small  package  service  between  any 
point  in  Japan  and  any  point  in  the 
United  States  commencing  no  sooner 


than  April  1. 1987.  subject  to  the 
following: 

|i)  For  the  United  States,  the  air 
transportation  portion  of  this  service 
may  be  operated  between  Tokyo  and 
any  point  in  the  United  States,  except 
that  Chicago  shall  not  be  the  last  point 
of  departure  or  the  first  point  of  arrival 
in  the  United  States. 

(ii)  For  Japan,  the  air  transportation 
portion  of  this  service  may  be  operated 
between  any  point  in  Japan  and  j  point 
in  the  United  States  available  to  the 
designated  airlines  of  Japan  for 
combination  service  under  the 
agreement  or  this  Memorandum  of 
Understanding  other  than  Chicago. 

(iii)  Individual  packages  shall  not 
exceed  a  gross  weight  of  70  pounds 
each. 

(iv)  There  shall  be  a  separate 
airwaybill.  issued  under  the  name  of  the 
airline  operating  such  service,  for  each 
package. 

(v)  There  shall  be  no  restrictions  as  to 
aircraft  type. 

(vi)  The  airline  shall  be  permitted  to 
charge  shippers  a  single  through  price 
for  the  air  and  surface  portions  of  the 
service.  This  does  not  preclude  any 
requirement  that  airlines  file  separate 
tariffs  for  the  air  and  surface  portions  of 
the  ser\  ice  with  the  appropriate 
authorities. 

(vii)  Nothing  herein  may  be  deemed  to 
prejudice  the  rights  of  any  other 
designated  airline  to  provide  expedited 
small  package  service,  or  to  operate  the 
air  transportation  portion  of  this  service 
between  any  points  which  the  airline  is 
otherwise  permitted  to  serve. 

(B)  In  order  to  facilitate  the 
expeditious  movement  from  shipper  to 
consignee,  which  represents  the 
principal  characteristic  of  this  service, 
the  two  sides  agree  to  exert  their  best 
efforts  to  provide  the  most  expeditious 
treatment  of  small  package  shipments. 

///.  i\'eiv  Combination  Service 

The  two  sides  have  agreed  lo  lake  the 
following  interim  measures  pending  the 
conclusion  of  a  new  civil  air  transport 
agreement  between  the  two  countries. 

(1)  Each  side  will  permit  presently 
operating  or  newly  designated  airlines 
of  the  other  side  to  operate  new 
combination  services  under  either 
subparagraph  (a)  or  (b).  but  not  both  as 
of  April  1. 1986:  » 


■  Each  side  may  authorize  the  same  or  a  diflerenl 
airline  to  operate  on  each  of  the  routes.  Not  more 
than  one  additional  airline  for  each  side  will  be 
permitted  to  operate  a  new  sen-ice  on  each  of  these 
routes. 
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(a)  On  three  *  '  of  the  five  routes 
specified  below: 

i.  Nagoya  * — Honolulu. 

ii.  Tokyo  * — Monolulu. 

iii.  Tokyo — Portland.* 

iv.  Tokyo— one  point  *  in  the  United 
States  not  served  as  a  non-stop  gateway 
point  by  the  airlines  of  either  side  as  of 
April  1, 1985.» 

V.  Tokyo — another  point  *  in  the 
United  Slates  not  served  as  a  non-stop 
gateway  point  by  the  airlines  of  either 
side  as  of  April  1. 1985.* 


(b)  on  three  ^  '  out  of  the  our  routes 
specified  below: 

i.  Nagoya — Honolulu. 

ii.  Tokyo — Los  Angeles. 

iii.  Tokyo — one  point  *  in  the  United 
Stales  not  served  as  a  non-stop  gateway 
point  by  the  airlines  of  either  side  as  of 
April  1. 1985.' 

iv.  Tokyo^another  point  *  in  the 
United  States  not  served  as  a  non-stop 
gateway  point  by  the  airlines  of  either 
side  as  of  April  i,  1985.* 

(2)  Total  frequencies  for  the  airlines  of 
each  side  on  the  new  combination 


services  specified  above  may  not  exceed 
ten  (10)  frequencies  a  week  beginning 
April  1. 1936.  eighteen  (18)  a  week 
beginning  April  1. 1987,  twenty  (20)  a 
week  beginning  April  1, 1987  and 
twenty-one  (21)  a  week  beginning  April 
1. 1989,  respectively. 

Frequencies  to  be  provided  by  an 
airline  for  these  new  combination 
services  on  any  route  will  not  exceed 
seven  (7)  per  week. 
(FR  Doc.  85-15591  Filed  6-27-85;  8:45  arr! 
BILLING  CODE  4910-62-M 


Applications  for  Certificates  cf  Public  Convenience  and  Necessity  and  Foreign  Air  Carrier  Permits;  Weeic  Ended  June  21, 

1985 


Subpart  Q — Applications 

The  due  date  for  answers,  conforming  application,  or  motions  to  modify  scope  are  set  forth  below  for  each  application. 
Following  the  answer  period  DOT  may  process  the  application  by  expedited  procedures.  Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a  tentative  order,  or  in  appropriate  cases  a  final  order  without  further  procedings  (Sue,  14 
CFR  302.170i  et.  seg.]. 


Data  Med 


Oockalt 
No 


Description 


June  17.  1985 


J>.na  21.  1965 


432flh 


38021 


Tropical  A»way».  Inc.,  c/o  Courtney  A.B  Hamilton.  Coortoey  A.B  Hamlton  &  Assocs..  182-38  Hillside  Avenue,  Jamaica.  New  Vorii  11432 

Application  ol  Tropical  Airways  Inc  pursuant  to  s«c"JOn  401  ot  the  Act  and  SuOpart  0  o(  Itie  Regulations  'or  a  ceflihcale  of  public  convenience  anC  "ecest  ty 

to  erigage  in  scheduled  air  transportation  of  persons,  property  ar^  mail  'O  overseas  transportation 
Confomung  Applicaticns.  Motions  lo  MorW  Scope  and  Answers  may  be  tiied  Dy  juiy  15.  1995 

KuwaK  Atfways  Ct  iporalan.  c'o  G.  Josepfi  Mmetti.  Dickslein.  Shapiro  S  Morn.  2101  L  Stroel.  NW  .  iWashir.gtcn  C  C  20037 
Amendment  to  tha  Application  of  Kuwait  Arways  Corporalion  to  add  new  and  more  cu"€i-.t  inlorrr,aton  with  respect  to  Itie  operslion  and  management  o!  "AC 

■nd  lo  daleta  superseded  data.  Answcis  may  be  filed  by  July  <9.  1985. 


Phyllis  T.  Kaylor. 

Chiiff.  Docuirrntary  Si'n'ices  Division. 

[fK  Doc.  85-15592  Filad  6-27-85:  8:45  am| 
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[Docket  43065] 

Pacific  Division  Transfer  Case;  Notice 
to  all  Parties 

Information  responses,  direct  exhibits, 
and  rebuttal  exhibits  in  the  above- 
captioned  proceeding  must  be  ser\'ed  on 
all  parties  listed  on  the  Exhibit 
Exchange  List  (attached  as  Appendix  B 
to  the  Prehearing  Conference  Report 
issued  June  21. 1985)  and  in  accordance 
with  the  number  of  copies  indicated  for 
each  party. 

One  copy  of  any  motions  or  other 
pleadings  in  this  case  must  be  served  on 
all  parties  listed  on  the  Service  List 
(attached  as  Appendix  A  to  the  Report. 
supra].  In  addition,  an  original  and 
twelve  copies  of  the  documents  must  be 
filed  with  the  Docket  Section  at  the 
Department  of  Transportation  pursuant 
to  Rule  3(c)  of  the  Department's  Rules  of 
Practice  (14  CFR  302.3(c)). 


nate 


'  If  either  side  designates  an  airline  to  operate  a 
small  package  service  as  provided  by  subp.iragraph 
2.  paragraph  1  of  this  Memorandum  of 
Undenitanding.  it  may  select  only  two  combination 
ier\-ice9  under  subparagraph  I  above.  It  may. 


To  assure  prompt  consideration  by  the 
Chief  Judge  of  any  motions  or  pleadings 
in  this  highly  expedited  proceeding,  the 
parties  should  submit  one  copy  directly 
to  his  office  in  Room  9400A  at  the 
Department. 

Elias  C.  Rodriguez, 

Chief  Administrative  Law  /-jdge. 

(FR  Doc.  85-15590  Filed  6-27-85;  8:45  am) 

BILLING  CODE  4910-62-M 

[Docket  430651 

Pacific  Division  Transfer  Case;  Hearing 

Notice  is  hereby  given  that  a  Hearing 
in  the  above-entitled  proceeding  is 
scheduled  to  be  held  commencing  on 
July  29, 1935.  at  9:30  a.m.  (local  time),  in 
Room  2230,  Nassif  BIdg.,  400  7th  Street. 
SW..  Washington,  D.C.  before  the 
undersigned. 

Dated  at  Washington.  D.C.  June  24, 1985. 
Elias  C.  Rodriguez, 

Chief  Administrative  Law  fudge. 

[FR  Doc.  85-15589  Filed  6-27-85;  8:45  am] 

BILLING  CODE  4910-«2-M 


nevertheless  thereafter,  designate  a  third  airline  for 
either  combination  service  or  exclusively  small 
package  service  under  this  section  in  substitution 
for  the  airline  designated  for  the  small  package 
service. 


Federal  Aviation  Administration 

Deadline  for  Submission  of 
Preapplications  for  Airport  Grant 
Funds  Under  the  Airport  Improvement 
Program  for  Fiscal  Year  1986 

Section  509(e)  of  the  Airport  and 
Airway  Improvement  Act  of  1982 
(AAIA)  provides  thai  the  sponsor  of 
each  airport  to  which  entitlement  funds 
are  apportioned  shall  notify  the 
Secretary,  by  such  time  and  in  a  form  ds 
prescribed  by  the  Secretary,  of  the 
sponsor's  intent  to  apply  for  entitlemf  nt 
funds.  Notification  of  the  sponsor's 
intent  to  apply  during  Fiscal  Year  1986 
for  any  of  its  entitlement  funds, 
including  those  unused  from  prior  ye^iis, 
shall  be  in  the  form  of  a  project 
preapplication  or  application  (SF  424 

'  Each  side  may  select  its  routes  and.  upon  six 
months  notice  to  the  other  side,  may  change  its 
selection. 

•  These  points  may  be  used  as  coteyninals.  a:.d  m 
that  case,  the  airline  serving  them  is  deemed  lo 
operate  on  each  of  the  routes. 

'Each  side  may  select  the  new  points  in  Ihi? 
United  Stales  to  be  served  by  its  designflted  airline. 
and.  upon  six  months  notice  to  the  other  side,  may 
change  the  point. 

Note:  If  either  side  designates  an  airline  to  op<!r<i*r; 
a  small  package  service  as  provided  by 
subparagraph  2.  paragraph  1  of  this  Memcrandu::!  of 
Understanding,  the  number  of  frequencies  available 
to  that  airline  for  small  package  sen'ice  will  be 
drawn  from  the  total  number  of  frequencies 
provided  by  this  section,  but  will  not  exceed  sevt.n 
(7)  per  week. 
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and  FAA  Forms  5100-30  or  5100-100.  as 
appropriate)  submitted  to  the  ¥\A  field 
ofFice  no  later  than  January  31.  1986. 
Approval  of  preapplications  or 
applications  received  after  that  date 
may  be  deferred  by  the  FAA  until  the 
following  fiscal  year.  FAA  field  offices, 
in  developing  their  regional  programs, 
may  request  sponsors'  input  at  an  earlier 
date.  Every  effort  should  be  made  to 
meet  these  regional  deadlines. 

The  FAA  also  recommends  that  all 
other  airports  or  planning  agencies 
expecting  to  apply  for  airport  grant 
funds  do  so  early  in  the  fiscal  year.  Such 
prospective  applicants  should  contact 
the  appropriate  F.AA  field  office  for 
information  on  that  offices  deadlines. 
These  offices  will  assist  in  the 
preparation  of  preapplications/ 
applications  and  provide  procedural 
information  as  needed. 

This  notice  is  being  published  early  to 
allow  adequate  time  for  sponsors  to 
prepare  their  preapplications  or 
applications. 

Prompt  submission  of  complete 
requests  will  allow  earlier  funding 
decisions  by  the  FAA.  This,  in  turn,  may 
be  advantageous  to  sponsors  in 
competing  for  available  funds  and  in 
maximizing  construction  during  a 
construction  season. 

This  notice  submitted  by  Mr.  Edgar 
Williams.  APP-510.  on  (202)  426-3857. 

Issued  in  Washington.  D.C.  on  June  13, 
1985 

Paul  L  Golis. 

Director.  O^ice  a f  Airport  Planning  and 
Progranirning. 
IFR  Doc.  85-15492  Filed  ft-2r-«5:  8.45  ami 


BlLUMG  COOC  (SIO-IS-M 


Radio  Technical  Commission  for 
Aeronautics  {HTCA),  Special 
Committee  150 — Minimum  System 
Performancs  Standards  tor  Vertical 
Separation  above  Flight  Level  290; 
Meeting 

Pi;rsuant  to  section  10f<i)(2)  of  the 
Federal  Advisor^  Committee  Act  (Pub. 
L.  92-»63;  5  L'  B.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Committee  150  on  Minimum 
System  Performance  Standards  for 
Vertical  Separation  above  Flight  Level 
290  to  be  held  on  July  16-18,  1985  in  the 
RTCA  Ctmference  Room,  One 
McPherson  Square.  1425  K  Street,  NW, 
Suite  500,  Washington.  DC.  commencing 
at  9:30  a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Introductory 
Remarks:  (2)  Approval  of  Minute  of  the 
Committee  Meeting  Held  on  March  8-9. 
1985;  (3)  Report  of  Working  Group 
Activities:  (4)  Review  of  Comments 


Received  on  the  Initial  Ah itude  Data 
Collection  Report;  (5)  FAA  Report  on 
Additional  Data  Analysis  Activity:  (6) 
Review  and  Discuss  Committee  Proi^ress 
and  Plan  Future  Activities;  and  (7)  Other 
Business.  ^ 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting,  Pecsans 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square. 
1425  K  Street.  NW.  Suite  500, 
Washington.  D.C.  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  D.C  on  )une  13. 
1985. 
Karl  F.  Bierach. 

Disii;nated  Officer 

[PR  Doc.  85-15509  Filed  6-27-85:  8:45  am) 

BtLLINQ  COOC  MtO-13-« 


Radio  Technical  Commission  for 
Aeronautics  (RTCA),  Special 
Committee  156— Potential  Interference 
to  Aircraft  Electronic  Equipment  from 
Devices  Carried  Aboard;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Committee  156  on  Potential 
Interference  to  Aircraft  Electronic 
Equipment  from  Devices  Carried 
Aboard  to  be  held  on  July  23-24. 1985.  in 
the  RTCA  Conference  Room.  One 
McPherson  Square,  1425  K  Street.  NW.. 
Suite  500.  Washington,  D.C.  commencing 
at  9:30  a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Introductory 
Remarks;  (2)  Approval  of  Minutns  of  the 
Committee  Meeting  Held  on  April  23-24. 
1985;  (3)  Review  of  Task  Assignments 
from  Previous  Meeting:  (4) 
Consideration  of  Interference  to 
Airborne  Systems/Equipment  other  than 
Radio  Receiving  Equipment;  (3)  Discuss 
.  Possible  Use  of  a  Standardized 
Interference  Reporting  Form;  (6)  Review 
of  the  Final  Committee  Report;  (^) 
Assignment  of  Tasks:  and  (8)  Other 
Business. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  One  McPherson  Square, 
1425  K  Street,  NW..  Suite  500, 
Washington.  DC.  20005;  (202)  682-0266. 


Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  D.C.  on  )une  13, 
1985. 

Karl  F.  Bierach. 
Designated  Officer 
|FR  Doc.  85-15508  Filed  6-27-85:  8:45  am| 

BH.LINO  COOC  M1»-1>-M 

Proposed  Advisory  Circular— Floor 
Proximity  Emergency  Escape  Path 
Marking 

agency:  Federal  Aviation 
Administration  (F'AA),  DOT. 

action:  Notice  of  proposed  advisory 
circular  25.812-XX  and  request  for 
comments. 

SUMMARV:  This  notice  announces  the 
availability  of  and  request  comments  on 
a  proposed  advisory  circular  (AC)  which 
provides  guidance  for  use  in 
demonstrating  compliance  with  the 
transport  airplane  airworthiness 
standards  concerning  floor  proximity 
emergency  escape  path  markings. 

DATE:  Comments  must  be  received  on  or 
before  luly  29,  1985. 
ADDRESS:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration.  Attention  Transport 
Standards  Staff.  A.NM-110.  FAA 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  C-68966,  Seattle. 
Washington  98168.  Comments  may  be 
inSjIfccted  at  the  above  address  between 
7:30  a.m.  and  4:00  p  m.  weekdays,  except 
Federal  holidays.  ^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Siegrist,  Transport  Standard^ 
Staff,  at  the  above  address,  telgphoi^e 
(206)  431-2126.  ^^ 

SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  proposed  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  "FOR  FURTHER 
INFORMATION  CONTACT."  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Commenters  must  identify  AC 
25  562-1  and  submit  comments  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Transport 
Standards  Staff  before  issuing  the  final 
AC. 

Discussion 

Following  public  rulemaking. 
Amendments  25-58  and  121-183  (49  FR 


/ 
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43182;  October  26. 1984)  were  issued, 
establishing  requirements  for  floor 
proximity  emergency  escape  path 
markings  which  will  provide  visual 
guidance  for  emergency  cabin 
evacuation  when  all  sources  of  cabin 
lighting  more  than  4  feet  above  the  aisle 
floor  are  totally  obscured  by  smoke. 
These  amendments  make  the  standards 
applicable  to  future  type  certification  of 
transport  catc'o  jry  airplanes  and  require 
that  airplanes  type  certificated  after 
January  1, 1958,  and  operating  under 
Part  121  (air  carrier)  of  the  Federal 
Aviation  Regulations  be  equipped  with  a 
system  meeting  these  standards  by 
November  26.  1986.  Because  the 
preamble  to  the  rule  contains  guidance 
for  use  by  applicants  in  demonstrating 
compliance  with  the  rule,  it  was  not 
considered  necessary  at  the  time  the 
rule  was  being  developed  to  publish  a 
separate  advisory  circular  As 
preliminary  evaluation  of  the  variety  of 
systems  began,  questions  concerning 
acceptable  means  of  compliance  arose 
which  were  not  anticipated  earlier.  For 
this  reason,  the  FAA  is  publishing  an 
advisory  circular.  This  advisory  circular 
provides  guidance  and  does  not 
contradict  anything  stated  in  the 
preamble  to  the  rule; 

Issued  in  Seattle.  Wdshinyton.  on  |une  21. 

ma.5. 

Charles  R.  Foster, 

Director.  Northwest  Mountain  RogUm. 
|FR  Doc.  85-15507  Filed  6-27-85:  8:45  am] 

BILLING  CODE  4t10-13-M 


VETERAN?  ADMINISTRATION 

Privacy  /Vet  of  1974;  Amendment  of 
System  Notice  and  New  Routine  Use 
Statement  j 

Notice  is  hereby  given  that  the  \.\ 
(Veterans  Administration)  is  considering 
adding  a  new  routine  use  statement  for 
the  system  of  VA  records  entitled 
"Compensation,  Perision,  Education  and 
Rehabilitation  Record— VA"  (58V.^2l/ 
22/28)  as  set  forth  on  page  372  of  the 
Federal  Register  of  January  5, 1982. 

The  Department  of  the  Treasury. 
Infernal  Revenue  Service,  under  the 


authority  of  the  Infernal  Revenue  Code, 
section  7602  plans  to  conduct  an  annual 
computer  match  to  determine  the 
eligibility  for  and  the  proper  amount  of 
Elderly  and  Disabled  Credits  claimed  on 
IRS  Form  1040,  Schedule  R.  The  matches 
will  compare  Veterans  Administration 
compensation  and  pension  payment 
information  with  the  amount  of  Elderly 
and  Disabled  Credits  claimed  on 
Federal  income  tax  returns. 

In  order  to  disclose  information 
required  by  another  agency  of  the 
United  States  Government  under  the 
authority  of  38  U.S.C.  3301(b)(3).  a  new 
routine  u.se  must  be  added. 

The  proposed  new  routine  use  No.  47 
permits  the  disclosure  of  identifying 
information  and  the  computed  annual 
amount  of  VA  benefits  regarding 
veterans  and  the  dependents  of 
veterans,  to  the  Department  of  the 
Treasury,  Internal  Revenue  Service. 

The  VA  has  determined  that  release 
of  information  for  the  purpose  of  this 
computer  match  is  a  necessary  and 
proper  use  of  information  in  this  system 
of  records  and  that  a  specific  routine  use 
for  transfer  of  this  information  is 
appropriate. 

Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposed 
routine  use  of  the  system  of  records  to 
the  Administrator  of  Veterans  Affairs 
{271A),  Veterans  Administration,  810 
Vermont  Avenue.  NW..  Washington, 
D.C.  20420.  All  relevant  material 
received  before  July  29. 1985  will  be 
considered.  All  written  comments 
received  will  be  avaiLible  for  public 
inspection  at  the  above  address  only 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday  (except 
holidays)  until  August  12, 1985.  Any 
person  visiting  Central  Office  for  the 
purpose  of  inspecting  any  such 
comments  will  be  received  by  Central 
Office  Veterans  Service  Unit  in  room 
132.  Visitors  to  any  field  station  will  be 
informed  that  the  records  are  available 
only  in  Central  Office  and  furnished  the 
above  address  and  room  number. 

If  no  public  comment  is  received 
during  the  30-day  review  period  allowed 
for  public  comment  oi  unless  otherwise 


published  in  the  Federal  Register  by  the 

Veterans  Administration,  the  new 
routine  use  statement  included  herein  is 
effective  July  29, 1985, 

Approved;  June  19. 1985. 
Harry  N.  Walters. 

Administrator. 

Notice  of  System  of  Records 

In  the  system  identified  as  58V A21/ 
22/28,  "Compensation,  Pension. 
Education  and  Rehabilitation  Records — 
VA."  appearing  at  47  FR  372.  the 
following  changes  are  made: 

58  VA21/22/28 

SYSTEM  NAME: 

Compensation,  Pension.  Education 
and  Rehabilitation  Records — VA. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

*  •  f-  •  « 

Identifying  information,  including  the 
initials  and  abbreviated  surname,  the 
social  security  number,  the  date  of  birlh 
and  coding  indicating  the  category  of  the 
individual's  records,  the  degree  of 
disability,  the  benefit  program  under 
which  benefits  are  being  paid  and  the 
computed  amount  of  VA  benefits  for  a 
calendar  year  may  be  released  to  the 
Department  of  the  Treasury,  Internal 
Revenue  Service  (IRS)  in  order  for  IRS 
to  conduct  a  computer  matching 
program  against  the  Internal  Revenue 
Service's  Forms  1040,  Schedule  R.  Credit 
for  the  Elderly  and  the  Permanently  and 
Totally  Disabled.  This  match  will  permit 
IRS  to  determine  the  eligibility  for  and 
the  proper  amount  of  Elderly  and 
Disabled  Credits  claimed  on  IRS  Form 
1040.  Schedule  R.  This  matching 
program  is  performed  pursuant  to  the 
provisions  of  Internal  Revenue  Code 
Section  7602.  This  disclosure  is 
consistent  with  38  U.S.C.  3301(b)(3). 

•  *  *  «  « 

[KR  Doc.  15535  Filed  6-27-85;  8:45  atr,| 
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contains   notices  of   meetings   poWished 
undef   the   "Government  in  the   Sunshine 
Acf    (Pub    L    94-409)   5   use    552b(e)(3) 
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tion         3.4 
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1 

EQUAL  EMPt.OVM£NT  OPPORTUNITY 

COMMISSION 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE: 

2.00  p.m.  (eastern  time).  Monday.  July  1. 

1985. 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT: 

CHANGE  IN  THE  MEETING:  The  fuliuwing 

rr.ittfr  has  been  withdrawn  from  the 

closed  portion  of  the  meeting  and  will 

not  be  rescheduled: 

"Proposed  Contract  for  Expert 
SiTvicPS  in  Connection  with  a  Court 
CISC- 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynthia  C.  Matthews. 
Executive  Officer.  Executive  Secretariat 
at  (202)  634-6748. 

D.iicd;  |une  25.  1985. 
Cynthia  C.  Matthews, 

E\f(  ii.'.ve  O'^icer.  E\ecL:ive Sfcrelariut. 

This  Notice  Issued  June  25.  1985 
\\V.  Dci:   '^3-^:■.-^Z  Filed  5-26-H5;  2:02  pm| 
BILLING  CODE  •7S0-OC-41 


EOUAL  EMP1.0VMENT  OPPORTUNITY 

COMMISSION 

DATE  AND  TIME:  Tuesday.  July  9.  1985. 

9:30  am.  {eastern  time). 
place:  Clarence  M.  Mitchell.  )r.. 
Conference  Room  No.  200-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building.  2401  '  E"  Street.  NW  . 
Washington.  DC.  2050". 
STATUS:  Closed  to  the  public 

Closf'd 

1.  Liligatiun  Authorization:  CC 

Recommendations 
2  Proposed  Commission  Derisions 

Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
F.EOC  Commission  Meetings  in  the  Federal 


Registef,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  session*. 
Please  telephone  (2021  634-6748  at  all  times 
for  information  on  these  meetings). 

CONTACT  PCnSOM  FOR  MOM 

INFORMATION:  Cynthia  C.  Matthews. 
Executive  Officer.  Executive  Secretariat 
at  (202)  634-6748. 

D.  led:  June  26  1985. 
Cynthia  C  Malthewt. 

Executive  Officer.  Executive  Sfcretariat. 

This  Notice  Issued  June  26.  1985 
|FR  Doc  85-15713  Filed  6-26-85:  2:02  pmj 
WLUNO  cooc  aTM-oa-ii 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Chaicis  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  2:00  p.m.  on  Monday. 
June  24. 1985.  the  Corporation's  Board  of 
Directors  determined,  on  motion  of 
Chairman  William  M.  Isaac,  seconded 
by  Director  Irvine  H.  Sprague 
(.Appointive),  concurred  in  by  Mr. 
Michael  A.  Mancusi.  acting  in  the  place 
and  stead  of  Director  H.  Joe  Selby 
(Acting  Comptroller  of  the  Currency), 
that  Corporation  business  required  the 
addition  to  the  agenda  for  consideration 
at  the  meeting,  on  less  than  seven  days' 
notice  to  the  public,  of  the  following 
matters: 

Application  of  Oregon  First  Bank.  Portland. 
Oregon,  an  insured  State  nonmember  bank, 
for  consent  to  purchase  certain  assets  of  and 
assume  the  liability  to  pay  deposits  made  in 
the  Northeast  N:nth  and  Halsey.  Portland. 
Orepim.  and  the  3425  Southwest  Cedar  Hills 
Boulevard.  Beavertoat Oregon,  branches  of 
the  Canadian  Imperial  Bank  of  Commerce, 
loronto.  Canada,  and  to  establish  those  two 
offices  as  branches. 

Recommendation  regarding  the  liquidation 
of  a  bbnk's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 
Case  No.  46.259-L 

United  American  Bank  in  Knoxville. 
Knoxville.  Tennessee 

First  Commerce  Bank  of  Hawkins  County. 
Rogersville.  Tennessee 

First  Peoples  Bank  of  Washington  County. 
Johnson  City.  Tennessee 


City  and  County  Bank  of  Knox  County.' 

Knoxville.  Tennessee 
City  and  County  Bank  of  Anderson  County. 

Lake  City.  Tennessee 
City  and  County  Bank  of  Roane  County, 

Kingston.  Tennessee 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  these  changes  in  the  subject 
matter  of  the  meeting  was  practicable. 

Dated:  June  25.  1385. 
Federal  Deposit  Insurance  Corporation.. 
Hoyle  L.  Robinson. 
Executive  Secrvlary. 
jFRDoc.  85-15fi90  Filed  6-:6-85:  11.41  amj 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Change  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  In 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Monday. 
June  24,  1985.  the  Corporation's  Board  of 
Directors  determined,  on  motion  of 
Chairman  William  M.  Isaac,  seconded 
by  Director  Irvine  H.  Sprague 
(Appointive),  concurred  in  by  Mr. 
Michael  A.  Mancusi,  acting  in  the  place 
and  stead  of  Director  H.  Joe  Selby 
(Acting  Comptroller  of  the  Currency), 
that  Corporation  business  required  the 
addition  to  the  agenda  for  consideration 
at  the  meeting,  on  less  than  seven  days' 
notice  to  the  public,  of  a  resolution 
making  funds  available  for  the  payment 
of  insured  deposits  made  in  Golden 
Pacific  National  Bank,  New  York 
(Manhattan),  New  York,  which  was 
closed  by  the  Deputy  Comptroller  of  the 
Currency,  Office  of  the  Comptroller  of 
the  Currency,  on  Friday.  June  21.  1985. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  this  change  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matter  in  a  meeting 
open  to  public  observation;  and  that  the 
matter  could  be  considered  in  a  closed 
meeting  by  authority  of  subsections 
(c)(8)  and  (c)(9)(B)  of  the  "Government 
in  the  Sunshine  Act "  (5  U.S.C.  552b(c)(8) 
and  (c)(9)(B)). 

Dated:  June  25,  1985. 
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Fedi!r.il  Deposit  Insurjim.e  Corporation. 

Hoyle  L.  Robinson. 

E\t}cutive  Secretary. 

|FR  Dor.  8!>-156m  Filid  6-26-85;  11:41  am| 

BILLING  CODE  I7I4-01-M 
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FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 

July  3, 1985. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 


entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  D.C.  20551 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  redssignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 


You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applicaTions  scheduled 
for  the  meeting. 

Dated;  June  25.  1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  85-15677  Filed  6-26-85;  10:28  am| 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3.  1931.  as  amended  (46  Stat. 
1494.  as  amended  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  follow  ing  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act:  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations  Procedure  for 
Predetermination  of  Wage  Rates.  48  FR 
19533  (1983)  and  of  Secretary  of  Labors 
Orders  9-83.  48  FR  35736  (1983).  and  6- 
84.  49  FR  32473  (1984).  The  prevailing 
rates  and  fringe  benefits  determined  in 
these  decisions  shall,  in  accordance 
with  the  provisions  of  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 


determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  d.nte  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR.  Part  5 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas       , 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3. 1931.  as  amended  (46  Stat. 
1494,  as  amended  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act:  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations  Procedure  for 
Predetermination  of  Wage  Rates.  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Order  6-84,  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 


to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor.  Employment  Standards 
Administration,  Wage  and  Hour 
Division,  Office  of  Program  Operations. 
Division  of  Wage  Determinations. 
Washington.  D.C.  20210.  The  cause  for 
not  utilizing  the  rulemaking  procedures 
prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General 
Determination  Decision. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 


Kansas  KS84-4053    Aug  2*.  1984 

M>cn<gan  MI83-20M _ Feb   n.  1983 

Montana  MTS4-5041 Dec   1«.  1984 

Ofwo  OH85-50M - May  24   1985 

Oklanoma  OK8%-4012     ._ May  10.  1985 

HfKXJa  isund  RI84-3043 „ _ Nov   30   1984 

Wesi  Virginia  VVV83-3022  Nov   18   1983 


Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of 
publication  in  the  Federal  Register  are 
listed  with  each  State.  Supersedeas 
decision  numbers  are  in  parentheses 
following  the  numbers  of  the  decisions 
being  superseded. 


Micr.igan  MI83-2021  (Mie5-5024»  Mv    18.  1983 

M.nn«sota  MN81-202«(MN85-S029)  May  29.  1981 

Oregon  OR84-5020  (OfW5-S030)  .  June  22.  1984 


Signed  at  Washington.  D.C.  this  21st  Day 
of  June  1985 
fames  L  Valin, 

Assistant  Administrator. 
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DECIS:JS  ?iO.  KS94-«0S3 

Auju>'l'24.  1994 

La«v«iworth  County. 
Kansas 


'DECrSION  sr.    M784-5041 


Mod.  44 


!4»  ID  48joJ  -  Decenbei  14,  1984' 
Stat*wia«,  Montana 


ELECTHtCTSNSi 


t 


Delaware,    Hi^n  Prairi*  l| 

T!)c  City  of  L«avanwortt>  I 
and  tna  Ft.  Laavanwortb  { 
Military  taaarvationa       {  Ht- 


IS. $2. Si* 

lot  ' 


Change ; 
11 NE  CONSTBUCTICK! 
riathadd.  Lake  and 
j    Lincoln  Coantiek: 

'   All  work  for  pow^r 
utilities,  all  hijh- 
way  liahting,  street 
liqhtina  and  aotor 
traftic  controlling. 


oscisioK  HO.  nz»y-20Q»^ 

MOO  » 15 

77%  ro  64$ft-Febxuary  11, 

1913) 
Al9«.  Baraga,  ChippeiM, 

•te.  Coontias,  Michi9aa 

Change; 
Electricians: 
Alger  and  Marquette 
Counties: 

Contracts  $10,000  or 
less: 
Electricians 

Cable  Splicers 

Contracts  over 
&80,000> 
Electricians 

Cable  Splicers 


$13 
19 


2.3J 
♦  3.75% 

.33 
♦3.75% 


2.33 
♦3.75% 

2.33 
♦J. 75% 


Lin 

CJble  Fflicezt 

Pole  Sprayer 

Line  Equipnent  Op. 

Jackhaamer,  Coaprea- 
s^nun 

Groundnvan  *A' 

Tree  Tr inner 

Powerman 

Bead  Groundnan  and 
Groundinan  *L*  are  not 
applicable 


tl7.6Si$l.S0^ 
i  19. «8 


I 


M0DIFiCAT13NS  P.  2 


DECISION  r-^.  OKBS-^Ort  -  HOD.  41 
(54  FR  21550  -  May"2''r  158!,) 
Statewide,  Ohio 


Change  t 
Bricklayers  t 
Stoneaiasons: 


Area 

Area 
Aree 
Area 
Area 

Area 


1 
J 

6 

9 
10 

n 


Hovrtv      I 


-r — f- 


Area   1^ 

Area  1? 
Area  18 
Area  2? 
Area   23 

Iron%#orker» . 
Area   11 
Area   13 
Area    14 
Painter^:- 
Area   4: 
Bru:i.-i 
bridqf   k   Open  steel; 

01o*ed   steel   over    55 
Cio;>ed   Steel    Below   b5 

fc   Spray 
ipefittrfrs:    plumbers: 
^  teamf itters: 
\rei   »>: 

riuitibkjra:    ods   Fitter 
Ar^ja    9 
Area    9 
Are*    I'' 
Line  Construction : 
Area   2: 
Linemen 

Iquipment  Operator* 


-I 


;i6.33 

lb. 63 
17. S9 
15.67 
15.67 
14.15 
1j.*7 
16.  2  J 
16.18 
15.67 
15.75 

16.40 
16.30 
16.15 


62.S'S 
i.Vl 
3. 


19.4b 

20.16 
19.86 


16.15 
17. '50 
18.  33 
18.10 


17.72 


15.95 


liroundmen  Truck  Driver^  11.60 


Area  13: 

Linemen;    Line   Equipnentj 
Operators;    Truck 
Drivers  i 


jroundr.en 


18.00 
10.80 


3.«6 
3.5  6 
3.37 
3.'b 
3.  jb 
3. '3 
3.!o 
2.(5 


5.|3 

5 

5 


3.;  7 
3.:  7 
3.:  7 


I  8 


♦  : 


♦: 


14 
♦   t 


Dnit: 
Line  Construction: 

Arc-as    14,    16,    k    20 
Area    Descriptions: 
Painters; 
Areaii    4    k    9 

pk'M  : 
Painters: 

Area  21 : 
Srush  S18.00 

<pray  13.25 

Line  Construction: 

Area  14: 
Linemen;  Cable  bflicer; 

Operators 

Area  16: 
Linemen;  Cable  Splicer 

Operators 

Area  20: 
Cable  Splicers;  Linemer 

Equip.nent  operators 


2 

1 


'Haft 
S«M«<tt 


/2» 
.00 
/2« 
.00 
/2» 
.00 


14       /2% 

♦   I 


/2% 


Area  Descriptions: 
Painters: 

Area    4:      Ashtabula, 
Cuyahoqa,    Geauqa, 
Lake,    Portage    (North 
of    the  Ohio  Tornpike 
k   Eumr.it    (Nor'^h  ot   tne 
Ohio  Turnpikel    Cos. 

Area    9:      Carroll, 
Coshocton,    Holies, 
Stark,    Tudcarawas,    A 
Ktiyne  Cos. 

Area   21:      Lurain  Co. 


16.83 
14.67 

16.83 
14.67 

16.33 
14.67 


S3.1" 


3    1/2%  j 

♦  l.CO  I 
3    l/2»  ' 

+  1.00  ' 

3  i/;»  ■ 

♦  1.00 
3    l/;t 

1.00 

3  !/:• 
-i.oc 

3    1/2% 

♦  l.CO 
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o 
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s 
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to 
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CO 
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o 
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MODWICATIONS  P.  ) 


HODIFICATIONS  P. 


-\ 


DECISION  NO.    RI84-304}   -      ^ 

>K)D.  n  ; 

(4f  PR  47171   -  N«v«i«bar    30, 

19M) 
Statawida,  Rhode  Island 


CHAHCE: 

MICKLAYEIIS! 
Haavy   t  Highway  Construe-' 
tloa  : 

Bricklayers,    Stonemasona. 
Catch   Basin   4   Manhole 
Builders 
CARPENTERS  : 
Carpenters,    Soft    Floor 
Layers,    Pildrivernen:        I 
Building  Construction        I 
Residential   Const ructionl 
(4   stories   or    less) 
Heavy   i  Hiqhway  i 

Construction  I 

ELECTRICIANS: 
Tiverton   k   Little  Conptoni 

Westerly  Township 

Heaainder  of  State 

IRONWORKERS 

MARBLE,     SETTERS,    TERRAZZO 
WORKERS    »   TILE   SETTERS 
POWER    EQUIPMENT   OPERATORS: 

Diqqinq  Machine:    Ross 
Carriers;    Cranes;    Pile- 
drivers;    Liqhters:    Loco- 
■otives;    Derricks;    Hoi 
Pavers;    t  mint   End   Load 
ers    3  yds.    and  over 

Econoaobile  Type  Equip- 
■ent 

Pork   Lift 

Piraaea  and  Oilers 

Bulldozers:    Graders; 
Spreaders;    Tractors; 
Scrapers  and   Rollers 

Front-end  Loaders    less 
than    3   yarda 

Pipping  Type  Backhoe 

Well-point    Installation 


St  I 


14 

.55 

5.15 

7S 

5.05 

80 

5.05 

M 

5.05 

75 

2.6  0* 
ISh* 

10 

4.65* 
3.5» 

3S 

.04* 
291 

03 

5.70 

(7 

5.13 

17.515    3.10 


29  3.10 
09  1.10 
29       3.10 


16.09      3.10 


16 

59  1 

3 

10 

16 

44 

3 

10 

16 

lesi 

3 

10 

HMrty 
A  MM 


Gas  or   Electric  Driven 
I  imps :    Air  Compressors: 
Heat«       ;    Concrete  Mix- 
[      ers;    Cuncrete   Pumps; 
Stone  Crusher;    Weldinq 
Machines    k   Generators 
for   Light    Plants 
BRIDGES,    CAISSONS,     DOCKS, 
MARINES    PIERS,     SUB-BASE- 
MENT   StBTERRANEAN,    TUN- 
NELLS,     4    HEAVY    CON.STRUC- 
TION 
Diqqinq   Machine;    Cranes; 
Pile   Drivers;    Liqhters: 
Locomotives;    Derricks: 
Hoists:    Pavers;    4 
Front   End  Loaders,     3 
yds .    4  Over 
Firemen  and  Oilers 
Bulldozers;    Graders; 
Spreaders;    Scrapers:         | 
Rollers 
Front-end   Loaders,    Less 

than    )  yards 
Well-point    Installation 

Crews 
Air  Compressors,    Gas   or   . 
Electric   Driver    Pumps      i 
Heaters;    Concrete  j 

Punpai    Stone   Crushers;   j 
Welding  Machines:    and 
Genratora    for    Liqht 
Plants  ! 

Boat   and  Tuq  Operators     ', 
WATER  AND    SEMERLINE    PRO- 
JECTS,    HIGHWAY    AND    BRIDGK 
INCIDENTAL   TO    HIGHWAY 
CONSTRUCTION    PROJECTS  j 


13.84 


24 

10 

86  S 

10 

79 

10 

29 

10 

96S 

10 

Claas 
.  Class 
Class 
Class 
Class 
Class 
Class 
Claas 
Class 
Class  10 
Class  11 
Class  12 
Clasa  13 
Claas  14 
Class  1! 


13.24 

17.865 


17.22 

15.37 

15.75 

12.621 

15.70 

16.20 

15.82 

15.80 

13.32 

14.80 

14.60 

15.27 

15.20 

15.65 

12.14SJ 


3.10 


3.10 
3.10 


3.10 

3.10 

3.10 

3.10 

3.10 

3.10 

3.10  ' 

3.10 

3.10 

3.10 

1.10 

3.10 

3.10 

3.10 

3.10 


:ECISI0N  no.    OK85-4pi2 
-■CD.    ■•t.i   -    SaFRlMj<> 
«.«y    lO,    148S 

Adair.  Atoka,  Bryan,  Coal, 
CharokM,  Craig.  Craak. 
oalawara,  Haskell,  Hughaa, 
Leflore,  Latioar,  Mclntoa^. 
Mayas,  nuakogae,  Sowata, 
Okfuskee.  Okaulgaa.  Csaga. 
Ottawa,  Pawnee,  Pittsburg. 
Puahaacaha,  rogers,  Tuli 
Sequoyah,  wagoner,  and 
Washington  Cos..    Oklahoma 


ADD 


LINE  CONSTRUCTION  (except 


Braden.  Pacola  and 
Spiro  Townships  in 
Leflore  County: 

Line  Truck  Driver 
IWinch  Operator) 


DECISION  NO.  WV83-3022  - 
Mod.  «16 

(46  FR  S2547  -  November 
18.  1983) 

Building  Conatruction, 
State  Wide  Weat  Virginia, 
excluding  the  Counties 
of  Berkeley,  Jefferson, 
and  Morgan 

CHANGE: 

Sheetawtal  Workera: 
Area  3 


$12.69 


I1.25« 
3'!% 


16.20 


4.10 


•»5 

s 

90 

o 

06. 


< 

o 


U1 

p 

Z 

o 


01 


3. 
o. 

09 

«< 


r\3         « 


CO 


Z 

o 

o' 

CO 
CO 


v_ 


SITERSEDEM  DECISION 


1  OECl SiOH  WO.  m85-5P24 


OECTSION  NLMBKP:  •■.:8S-S024 
7o»co,  Uip««r,  Sdqinaw.j^i^  Clair,  Sanslac, 


STATE:  MICHIGAN 

CCUNTIES:  Bay.  G«n«»««,  Huron. 
Shiawassea,  and  Tusooii  Countian  \ 

Suparaadas  OaciSion  Nvuibar  MI8j-i3;i,  dated  March  18.  lioA  in  49  FR  H616. 

CESCRIFTION  OF  WORK:  Buildirq  construction  (doca  not  incljda  sinqle  family 
tvmet   and  «part»i«nt«  up  to  and  includinq  4  storit-:.'  .  »'•''-   Heavy  Construction 
fJoaa  not  include  Bridge,  Airport,  Sewer,  Water  Linea,  or  TV/Grout  projects; 
DATE:   0«te  ot   Publicatior. 


I 


ASBESTOS  WC'RKESSi 

Area    1 

Area    2 
eoiLEWtAKERS 
BPICKLAVERS: 

Area    1 

Xrea    C 

Area    I 
rARPESTEPi ! 

Area   1 

Area   2: 

Carpenters 

Soft  Floor    Layers 
Area    3: 

Carpenters 

soft   Floor   Layers 
CE«ENT   .MASONS: 
Area   1 
Area   2: 

CaoMHt  Masons 

Plasterers 
Area   3: 

Csnent  nasons 

Plasterers 
Area   4: 

Canent  .Masons 

Plaster  4; 
-LECrmCIANS  ; 
Ar^a   1 

Area   2 

Area    1 

Area   4 

Area    S 

ELEVATOR  COSSTROCTORS ! 
Area  1: 
Mechanics 

.Helpers 

Probationary  Helpers 
Area  2: 
Mechanics 
Helpers 
Probationary  Helpers 


« 


t$l-» 

:  15 
It 

14 
It 
13 


,38  fS.02 
.93  4.00 
94   j.'O 


,92 
,C9 
.&2 


li.07 


IS. 
IC. 

14 

10. 

12. 

11. 

13. 

IS. 
IS. 

13, 
IS. 

14, 

17, 

If, 

18 

It 


3.41 
3.25 
2.95 

1.70» 
22t 

,2.12 
2.12 


.89  J  2.12 


.'GLAZIERS: 
Area  1 
Area  2 
IRONWORKERS  : 
Fence  Erector," 

■  Remforcinq 

'    Structural 

■  LATHERS  I 
\    Area    1 

(    Area    : 

I  LINE      CONSTB'.'CTIOKS  : 

i    Area    1 : 

Linemen  and  Technician) 

CiMe  Splicers 


IT. 

12. 

8, 


.95 

80 

.OS 
.30 

,21 
.49 

.32 
,90 

.98 

;T)9 
.24 
.SS 

.10 

.30 
.11 
.85 

38 

17 
69 


12 


Combination  equipment 
operstor  and  groundner  14 


3.20 
3.20 


.25 
.25 


14  12.31 
69  3.55   , 

26  47^*.0?t 
il  .64%4 

,7.52 
26  !47»*.0» 

97  4.34 

02  12.57 


63 

2.05* 

13. 5« 

38 

2.05* 

13.5*     ' 

.14 

.11 

26 


2.20 
1.45 

2.54* 

3.5* 

2.54* 

1.5% 

1.08* 
14* 

J « 

«.5l» 
3* 


3.00* 

a 
l.OO* 

a 


3.29** 

3.i9»* 


Coaibination  driver/ 

qroundf^an   13 

Groundsan  12 

Area  2: 

Linae<en  and  Tecnnician^  15.50 

Cable  Splicers  16.13 

Combination  diqqer 
operators,  tractor 
operators  h   arounJmen   12.07 

Inht  equipment 
operator-*?roundmdn; 
(D-4  tractor 
equivalent  or  smallei  10.59 

Combination  wifich  trucM 
drivers  and  qroundnen   13. 


Combination  truck 
driii^pc  and  qrourdnen 


8. 55 


2.05+ 
13.5% 

2.05* 
13.54 
2.05* 

13.58 

J 

1.00*  ' 
8.5**c' 

l.OC*  , 
8.5%*cj 

i 

1.00*  ■ 
8.5»*Ci 


1.00* 
8.5%*c 


1.00* 
8.5»*c 


1.00* 
8.5**0 


MARBLE,  TEHKAZZO  AMD  TILE 
FINISHERS: 
Area  1 
Area  2 
Area  ): 

Marble  finishers 

Terrazzo  Finisherc 

Tile  finishers 
MARBLE  SETTERS.  TERRAZZO 
WORKERS  AND  TILE  SETTERS: 
Area  1 
Area  2 : 

Marble  Setters 

Terrazzo  Workers 

Tile  Setters 
Area  3 
MILLWRlfcHTS 


13.77 
L4.48 
13.77 


13.90 

16.23 

15.07 
15.62 

14.  ft 
15.4U3' 


PAINTERS: 
Area  1 : 

New  construction: 
brush,  roller  and  taper 
Spray  and  sandblast 

Repaint  work: 
Brush,  roller  and  taper 
Spray  and  sandblast 

Industrial  construction: 
Brush,  roller  k   taper 
Spray  and  sandblast 
Area  2: 

Brush  and  roller 

Wall  coverina,  open 
structural  stet) ,  swing 
■taqe,  and  boatswain 
chair 

Sandblast  and  Spray 
Area  3: 

Brush,  roller,  drywall- 

hand 

Structural    l-teel,    to%«ers 

Spray,    sandblast,    drywallj 
(machine) 

Paperhangers 
Area  4: 

Brush  and    roller 

Paper  and  vinyl   hangers 

Pressure  roller 

Sandblastino,    steam- 
cleaning   t   acid  cleaning 


4.25 

3.80 
3.80 
3.82 

.40 
33. M 
'2.B611 


12.55 
13.40 

11.95 
12.80 

13.35 

14.20 

I 

Il2.t0 


13.20 
13.35 


14.20 
14.60 

14.95 
14.55 

13.45 
13.75 
|14.25 

13.95 


05 
30 
55 


65 
65 


65 
65 


1.65 
1.65 


1.72 
1.72 


1.7525 
1.7525 


.7525 
.7525 


2.26 
2.26 
2.26 

2.26 
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Area  4    (Cont'd) : 
£wing  stage,    boatswain 

chdir,   window   ^acks 
and  brush   and   prepara- 
j       tory  work  above 
I        30   ft.    in   height 
'        'plus   loe   for  e.ich 
additional    15   ft.) 
Spray   gun  work  and 
Spraynan  helpers, 
pack   pullers 
Area   5: 
New  construction: 
Brush   and    roller 
Spray  and   sandblast 
Repaint  works: 
I        Brush  and   roller 
I        Spray  and  sandblast 
PLUMBERS   and   PIPEFITTERS: 
I  Area  1 
I  Area   7 
Area    ' 
Area    4 
ROOFERS: 
Area    1 
Area    2 
Area    3 
SHEET    KETAL  WORKERS: 
Area   1 

Area   2 
Area    3 
tPRlNKLEP    FITTERS 
TRUCK    URIVERS: 
Area    1 
Area    2: 

Group   1 

Group   i 

Group   3 
Area    3: 

Group   1 

Group   2 

Group   3 

Group  4 

•PER  WEEK    PER  EMPLOYEE. 
Welders:    Receive    rate 


prescribed   for  craft 
performing  operation  to 
»<hich  welding   is 
inciaental . 


13.75 


13.75 


115.71 
16.21 

14.14 
14.59 

16.16 

15.09 
19.71 
14.30 

11.80 
14.65 
13.00 

16.13 

14.73 
15.53 
17.17 

11.54 

13.80 
13.95 
14.05 

10.30 
10.40 
10.50 
10.60 


2.26 


2.26 


1.92 
1.92 


,92 
,92 

,67 
4) 
,82 
,96 


3.20 
3.95 

3.26* 

26.01* 

6.31 

2.26 

2.83 


120. 50" 

111. 50* 
1U.50* 
111.50 

104.50* 
104.50* 
104.50* 
104.50 
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LABORERS: 

Area  1: 
Group  1 
Group  2 
Group  3 
Group  4 
Group  b 

Area  2: 
Group  1 
Croup  2 

Area  3: 
Group  1 
Group  2 
Group  3 
Group  4 
Group  S 

Area  4: 
Group  1 
Group  2 
Group  3 
Group  4 
Group  i 
LABORERS- 


1/ 
open   cut    const. 


Area    1: 

Contracts   over    $400,000: 

Croup   1 

Group   2 

Group    3 

Croup  4 

Group   S 
Contracts   $400,000   or  les 

Group   1 

Group   2 

Group    3 

Croup  4 

Group  i 
Area  2t 
Contracts   over    $400,000: 

Group   1 

Croup   2 

Croup    3 

Croup  4 

Croup   5 
Contracts   $400,000   or  less 

Croup   1 

Group   2 

Croup    3 

Croup   4 

Croup    S 


13.40 
13.52 
13.65 
13.57 
13. 7S 

9.50 
10.10 

11.16 
11.31 
11.41 
11.51 
11. 7t 

11.24 
11.36 
11.44 
11.74 
12.24 


».55 
9.66 
9.76 
9.81 
9.91 


7 

91 

e 

02 

• 

12 

1 

17 

8 

27 

11 

.62 

11 

72 

11 

.82 

U 

.87 

11 

.98 

10 

.07 

IQ 
10 

% 

10 

.J2 

10 

.41 

1.69 

l.t* 
i.69 
1.69 
1.69 

1.69 
1.69 

2.14 
3.14 

2.14 
2.14 
2.14 

1.69 
1.69 
1.69 
1.69 
1.69 


2.54 
2.54 
2.54 
2.54 
2.54 

2.54 
2.54 
2.54 
2.54 
2.54 


2.99 
2.99 
2.99 
2.99 
2.99 

2.54 
2.54 
2.54 
2.54 
2.54 


over    $430,000 


jLABORERS-open   cut    const. 
(Cont'd) 

I  Area   3: 

'     Contracts 

1        Group    1 

I        Oroup   2 

i        Group    3 

I        Group  4 

I        Group   5 
Contracts    $400,000  or    leis  : 

1       Group   1  j  10 

Group   2  , 10 

Group    3  ; 10 

I  1" 
10 


Group   4 

Group   5 

Area   4: 

Contracts   over    S400,000 

Gro.ip   1 

Group   2 

Group    3 

Group   4 

Croup   S  12 

Contracts  $400,000   or   less  : 

Groi^p   1  9 

Group    2 

Group    3 

Group  4 

Group   5 

LAi<iKl}c--rjjiel,   St^ft  dnri 

'  QlLssop.  CL-nstJ'.iction : 

Ai<!a  1. 

Contracts  over    $400,000: 
Group    1 
Croup   2 
Gruu^    3 
Croup   4 
Group   5 
^jCOuu   6 
Area    ^i 
Contracts    $403,003 
or  iMSt, 
Gro^  1 
Groi4>'  2 
Croi^  3 
Grovv  4 
U-0143  5 
Group  6 
Area   2: 
contracts    over  $400,000 
Group    1 
Group   2 
Group    3 
Croup   4 
Grou^    5 
Croup   6 


07 
,17 
,27 

32 
,43 


13. 
13. 
13. 
13, 
13. 
13 


01 
10 
15 
30 
51 
76 


54 
54 
54 
54 
54 


2.54 
2.54 
2.54 
2.54 
2.54 

2.99 
2.99 
2.09 
2.99 
2.99 


2.99 
2.99 
2.99 
2.99 
2.99 
2.99 


2.99 
2.99 
2.99 
2.99 
2.99 
2.99 


2  54 
23* 
234 
2.54 
2.34 
2.3« 


'd) 
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LABCRLRS-Tunnel,    Shaft 
■in:i   Cji'^son  Const.     (Cont 
Area    2    icont 'd) 
Contiacts   4400,000   or  less 
Groi^i  1 
Gruup   2 
Oroup    3 
Group   4 
Group   S 
Group   6 
LANDSCArE      LABORERS: 
tArea    1: 
'      Group    1 
I      Grou(j   2 
Area   2: 
Group    1 
I       Croup    2 
POWER    EJ.IPHENT   OPERATORS: 
I    Area    1: 
Group   1 
Group   2 
Group    3 
GrouH  4 
I      Group   S 
Group  6 
I       Group    7 
{    Area    2: 
j      Group  1 
I       Group   2 
I       Group    3 
'       Group   4 
j      Group   b 
'      Group   6 
(       Group    7 

I  POWER    EOUIPMENT    OPERA TORS- 
!     Steel    hJCCtlon: 
'     Area    1 : 
I       Group   1 
GroLp  2 
Groi^  3 
I      Groi^)  4 
GrOLt"  5 
Croi^  6 
Ar«a  2:  rx 

Groifi  1 
Grot^  2 
Groi^  3 
CroLp  4 
GronJ.  5 
Grei^  6 


ll.Ol 
It. 09 
U.15 
U.30 
U.51 
il.76 


1.60 
1.18 

».56 
(.14 


II.47 
16.25 
IS. 69 
1(.21 

it.a« 

1>.59 
11.77 

16.10 
15.85 
15.35 
13.75 
13.45 
IB. 05 
11.20 


18.52 
13.24 
17.25 
11.02 
11.95 
12.65 

1«.45 
14.20 
1J.70 
14.10 
11.75 
11.40 


2.54 
2.54 
2.54 
2.54 
2.54 
2.54 


4.35 
4.35 
4.35 
4.35 
4.35 
4.35 
4.35 


35 

3"; 
35 
35 
35 
,35 
.35 


POWER   EQUIPMENT   OPERATORS- 
Underground  Construction 


J. 35*13% 
5.  35*13% 
J.  35*13% 
3.35+13% 
3.35+13* 
3.35+13% 

».35 

».35 
4.35 
4.35 
4.35 
4.35 
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Area   1 : 

Contracts  over    $400,000 

Group   1 

Croup   2 

Croup    3 

Groif)  4 

contracts  $400,000  or  less: 

Gmv  1 

aro<¥  3 

Grotp  3 

Groiv  4 
Area  2: 

Qontracta  over  $400,000: 

aro(¥  1 
Groiv  2 
Groif)  3 
Qcoup  4 
Quntracts  $400,000  or  less: 
Grotfi  1 
Qcojp  2 

QCQHf)  3 

Grtxp  4 


13.42 
12.89 
12.45 
12.20 

12.09 
11.57 
U.12 

io.es 


14.93 
14.55 
13.90 
13.40 

14.04 
13.66 
13.02 
12.51 


t.3S+13^ 
1.35+131 
4.35+13* 

4.35+13« 

4.35+1311 
4.35+131 
4.35+13* 
4.35+13« 

i 

4.35+13» 
4.35+131 
4.35+13( 
4. 35+1 3^ 

4.35+131 
4.35+131 
4.35+131 
4.35*131 


S 

Q. 


< 

o 


p 

Z 

o 


01 


DECISION  NO.  MIB5-5024 


FOOTNOTES : 


/ 


r«9c  5 


ji.   Seven  Paid  Holidays:  New  Year's  Day,  Menrarial  Day,  Independence  Day, 
Labor  Day"  Thanksgiving  Day,  Friday  after  ThanKsgivmq  Day, 
Christius;  Vacation  Pay  Credit:  Employer  contributes  8%  of  the  basic 
hourly  rate  for  employees  with  5  years  or  mo'-e  of  service,  or  6» 
for  employees  with  6  months  to  5  years  of  service. 

b.   Four  Paid  Holidays:  New  Year's  Day,  Decoration  Day,  Christmas  Day. 

c!   Holiday  Pay:  New  Year's  Day,  Good  Friday  afternoon.  Memorial  Day, 
July  4th,  Labor  Day,  Thanksgiving  Day,  Christmas  Day  provided 
•■ployee  has  30  days  of  continous  employment  with  any  contractor  and 
works  the  scheduled  workday  preceding   *  following  the  day  observed. 

d.   Seven  Paid  Holidays:  New  Year's  Day,  Memorial  Day,  Independence  Day, 
Labor  Day,  Thanksgiving  Day,  Friday  after  Tnanksgivinq  Day,  fc 
Christmas  Day  provided  the  employee  works  the  scheduled  work  day 
preceding   t  following  the  day  observed. 


AREA  DESCRIPTIONS 


ASBESTOS  WORKERS: 

Area  1:   St.  Clair  County 
Area  2:   tenainder  of  Counties 


BRICKLAYERS: 


Area  1 
ATM  2 
Ar««  3 


Genesee,  Lapeer  and  Shiawassee  Counties 
St.  Clair  and  Sanilac  Counties 
Reskainder  of  Counties 


Greenleaf 


CARPENTERS: 
Area  1:   Sanilac  County  (Except  the  township  of  Evergreen, 

Laictte  and  Marietta) 
Araa  2:   Genesee,  Lapeer  and  Shiawassee  Counties 
Araa  3:   Remainder  of  Counties 

CEMENT  MASONS: 
Araa  1:   Ganasee  and  Shiawassee  Counties 
Araa  2:   Lapeer  Counties 
Araa  3:   St.  Clair  and  Sanilac  Counties 
Area  4:   Remainder  of  Counties 

ELECTRICIANS: 

Area  1:   Iosco  County  (Northern  half  of  County)  „  i^ 

Area  2:   Bay  County  and  Iosco  County  (township  of  Alabaster,  Baldwin, 
Burleigh,  Grant,  Reno,  Sherman  and  Tawas) 


Araa  3 
Araa  4 
Area  5 


Onesae,  Lapeer  and  Shiawassee  Counties 
Saginaw  ana  Tuscola  Counties 
Remainder  of  Counties 


DECISION  NO.  MI85-5024 


ELEVATOR  CONSTRUCTORS: 


Page  6 
APEA  DESCRIPTIONS  (Cont'd) 


St.  Clair  County 
Remainder  of  County 


GeJMsee,  Lapeer  and  Shiawassee  Counties 
St.  Clair  and  Sanilac  Counties 


Area  1: 
Area  2: 

GLAZIERS: 

Area  1 : 
Area  2: 

LATHERS: 
Area  1:   St.  Clair  Couity  (Southeast  portion  including  Memphis, 

Marysville  and  Sparlingville) 
Area  2:       Remainder  of  Counties 

LINE  CONSTRUCTION: 


Area  1:   Huron,  Lapeer,  St."  Clair,  Sanilac,  and  Tuscola  Counties 
Area  2:   Remainder  of  Cojjnties 

MARBLE,  TERR.>ZZO  AND  TILE  FINISHERS: 

Area  1 
Area  2 
Area  3 


Genesee  and  Shiawassee  Counties 
Bay  and  Saginaw  Counties 
Remainder  of  Counties 


MARBLE  SETTERS,  TEBRAZ^O  WORKERS  AND  TILE  SETTERS; 


Genesee  and  Shiawassee  Counties 
Lapeer,  St.  Clair  and  Sanilac  Counties 
Remainder  of  Counties 


Area  1 
Area  2 
Area  3 

PAINTERS: 
Area  1:   Bay  County,  Huron  County  (West  of  M-53) ,  Iosco  County,  and 
Tuscola  County  (townships  of  Akron,  Aimer,  Columbia,  Elkland, 
Ellington,  Elmwood,  Fiarqrove,  Gilford,  Novesta,  and  Nisner) 
Area  2:   Saginaw  County  and  Tuscola  County  (Remainder  of  County) 
Area  3:   Shiawssee  County  (Western  Half  of  County) 
Atea  4:   Genesee  County,  Lapeer  County  and  Shiawassee  County 

(Eastern  half  of  County)  „        ^ 

Area  5:   Huron  County  (East,  of  M-53).  St.  Clair  County,  and  Sanilac  County 

PLUMBERS: 
Area  1:  Bay  County,  Huron  Oounty  (Western  Half  of  County)  ,'  Iosco  County 

and  Tuscola  County  (North  Half  of  County) 
Area  2:   Huron  County  (Eastern  Half  of  County),  St.  Clair  Coanty  and 

Sanilac  County 
Area  3:  Genesee,  Lapeer  and  Shiawassee  Counties 
Area  4:  Saginaw  County  and  Tuscola  County  (South  Half,  including  Caro, 

wahjamerga,  and  South  to  the  Lapeer  County  Line) 
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AREA    DESCHIPTIONS    ICont'd* 


rJWER  E3'-IPMENT  OPERATORS    and    PDWTR    EyUIP-MEN'T  OPEaATOP.S-STEEL   ERDTTICN; 

Area  1:  St.  Clair  County 

Area  2:  Remainder  of  Counties 

PO^Ea  EQl'IF.IEt^T  OP£R.%TORS  -  '-ndergrouni  Construction; 

Area  I :  Iosco  County 

Area  I:    r.<;inainder  of  Counties 


ROOFERS : 


f 


Ar«a  1:  St.  Clair  and  Sanilar  Counties 

Area   2:    Genesee,    Lapt/er   and  Shiawaosee   Counties 

Area    i-    Poniainder   of   Counties 

SHEET   y.ET.'i:.   Wr>RKERS: 

Area  I:  St.  Clair  and  Sanilac  Counties 

Area  2:  Genesee.  Lapeer  and  Shiawa&see  Counties 

Area  1:  ResMiinaer  of  Counties 

rP'-Cr  DRIVE.^S; 

Area  I:  Genesee,  l,apeer  and  Shiawassee  Counties 
Area  2:  Huron,  St.  Clair  and  Sanlac  Counties 
Area  3:  Renainder  of  Counties 

LABORERS: 

Area  1:  St.  Clair  and  Sanilac  Counties 

Area  2:  Iosco  County 

Area  J:  Genesee,  Lapeer  and  Shiawassee  Counties 

Area  4:  Remainder  of  Counties 

LABORERS-  Open  Cut  Constr jctionr 

Area  li  Iosco  County 

Area  2:  Genesee,  Lapeer  and  Shiawassee  Counties 

Area  .):  r<t.  Clair  and  .'T-anilac  Counties 

Area  4:  Keraaimler  of  Countie!> 

LABORERS-  Tunnel,  Shaft  and  Caisson  Construction: 

Area  1:  Genesee,  Lapeer  and  Shiawassee  Counties 
Area  2:  Remainder  of   Counties 

LANDSCAPE  LABORERS : 
Area  1:  Genesee,  Lapeer,  St.  Clair  and  S.-iiawassa*  Counties 
Area  2:  Ker.ainder  of   Ccun^les 
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DEFIKITtON  OF  GI^OLP  (Cont'd) 


ha 

s 
s 


labori:rs: 

Area    2 i        

Group  1 :  General  l^aborers,' Mortar  Mixers  (whether  done  by  hand  or 

machine).  Vibrator  Operators,  Operators  of  Concrete  Mixers,  Chipping 

iianuiers,  lanping  Machines  (whetner  run  by  Air,  Ulectric,  or  Gas), 

sand  Blasterers,  OperatorB  of  Notor-Driven  Buggies,  Plaster  Mixers  and 

Plaiterer  Tenders,  Pipe  or  Cro'-k  Layers,  Caibson  work  in  building  only 
Croup  2:  Concrete  Breaker  (90-lb.  Hanuner  or  Less),  and  Cement  Gun 

Nozzleman 
Area  3: 
Group  1:  General  Laborers 
Group  2:  Mortar  Mixer,  Confcret<*  Mixer  S  cu.  yd.  or  smaller.  Signal  Man 

and  Top  Man  on  Caisson  Work,  Air/Electric/Gas  Tool  Operator 
Group  J:  Jackhanimer ,  Air  ^(idde.  Tunnel  Men,  Windlass  Operators  on  Caisson 

work.  Burner 
Group  4s  Crock  and  Pipe  Latere,  Caisson  Worker  and  Tunnel  Mucker 
Group  5:  Tunnel  Miner 
Area  4 : 
Group  1:  General  Laborers,  Pumps  with  a  }-in.  or  less  discharge  and 

not  hookerd  uu  in  battcryj  Mechanized  Buggy  Operators  and  Mortar  Mixer 

wnen  done  by  hand 
Group  2 :  Mechanized  Mortar  Hixing:  Air,  Electric  and  Gas  Driven  Tools 
Group  3:  Air  or  Electric  Driven  JSvenent  Breakers,  Concrete  Vibrators, 

Plaster  Tenders  and  Plaster  Mixers,  Crock  and/or  Pipelayers,  Signal 

Man  and  Top  Man  on  Caisson  Work 
Croup  4:  Tunnel  Miners  and   Tunnel  Muckers  and  Tunnel  and  Shaft 

Underpinning 
Group  5:  Drillers   and  Blatters,  Burners  and  Welders 

LABORERS-  Open  Cut  Construction; 

Areas  1,  2,  3,  and  4: 

Group  1;  Construction  laborers 

Group  2:  Mortar  k   material  mixer,  concrete  form  man,  signal  man,  well 
point  man,  manhole,  headwall  h   catch  basin  builder,  guardrail 
builder,  i  fence  erector 

Croup  i:    Air/gas/electric  tool  operators,  vibrator  operator,  driller, 
pump  man,  tar  kettle  operator,  bracer,  rodder,  reinforced  steel  or 
mesh  man  (e.g.  wire  meah,  steel  mats,  dowel  bars),  cement  finisher's 
ijborcr,  pipe  packing  4  boring  roan,  wagon  drill  k   air  track  operator, 
c  'icrete  saw  operator  (under  40  HP.),  windlass  k   tugger  man 

Group  4:  Trench  or  excavating  grade  man 

Croup  5:  Pipe  layer  (including  crock,  metal  pipe,  nulti-plate  or  other 
conduits) . 
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DgriMITION  OF  GROUPS  (Cont'd) 


DEFINITION  OF  GROUPS 


LABORERS;   Tunnel,  Shaft,  i   Caisson  Congtruction: 

ATM*  1  and  2:  "^' 

Group  1:  Tunnal,  shaft,  t  caisson  laborer,  dump  man,  shanty  man,  hog 
hous*  tandar,  tasting  man  on  gas 

Group  2:  Manhole,  headwall,  catch  basin  builder,  bricklayer  tender, 
mortar  man,  material  mixer,  fence  erector,  t   guard  rail  builder 

Group  3;  Air  tool  operator  ( jackhamner ,  bush  hammer,  k   grinding), 
first  bottom  man,  second  bottom  man,  cage  tender,  car  pusher,  carrier 
man,  concrete  man,  concrete  form  man,  concrete  repair  man,  cement 
invert  laborer,  cement  finisher  laborer,  concrete  shoveler,  conveyor 
man,  floor  man,  gas  t  electric  tool  operator,  gunnite  man,  grout 
operator,  pump  man,  outside  lock  tender,  scaffold  man,  top  signal  man, 
switch  man,  track  man,  tugger  man,  utility  man,  vibrator  man,  winch 
operator,  pipe  jacking,  boring  man,  wagon  drill/air  track  operator/ 
concrete  saw  operator  (under  40  HP.) 

Group  «:  Tunnel,  shaft,  »  caisson  mucker,  bracer  man,  liner  plate  man, 
long  haul  dinky  driver,  4  well  point  man 

Group  5:  Tuaitel,  shaft,  4  caisson  miner,  drill  runner,  power  knife 
operator,  reinforced  steel  or  mesh  man  (e.g.  wire  mesh,  steel  mats, 
dowel  bars) 

Group  6:  O^-njunite  man  i    powder  man. 

lANDSCAPE  LABORERS: 
Areas  1  and  2 : 
Group  1:  Landscape  specialist  including  Air/gas/diesel - 
Group  2:  Landscape  Laborers  and  all  others  not  classified  under 
Claaa  A;  includes  material  hculars  and  small  power  equipoant 

LABORERS : 
Area  1; 

Group  1:  General   Laborers 

Group  2:  Mortar  Mixers 

Group  3:  Air/Electric/Gas  Tool  Operators,  Pump  Operator -.„.„, 

Group  4:  concrete  Gas  Buggy,  Concrete  Saw  Operator   Plasterer  Tender 

Group  5:  Crock  or  Pipe  Layers,  Caisson  workers  in  Buildings 


POWER  EQUIP.^IENT  OPERATORS; 

Area  1; 

Group  1:  Engineer  when  operating  Boom  and  Jib  or  Leads  220'  or  longer 
Group  2:  Crane  with  Boom  and  Jib  or  Leads  140'  or  longer 
Group  3:  Crane  with  Boom  and  Jib  or  Leads  120*  or  longer 
Group  4 :  Crane  Operator 
Group  5;  Regular  engineer 

Group  6:  Compressor  or  welding  machine  operator 
Group  7:  Fireman  or  oiler 
Area  2; 
Group  1:  Crane  with  main  Boom  and- Jib  220"  or  longer 
Group  2:  Crane  with  main  Boom  and  Jib  140'  or  longer.  Tower  Crane,  Gantry 

Crane,  Whirlcy  Derrick 
Group  3:  Regular  Equipment  Operator,  Crane   Stiff  Leg  Derrick,  Scraper, 

Dozer,  Grader,  Front  End  Loader,  Hoist,  Mechanic 
Group  4:  Air  Tugger  (Single  Drum),  Material  Hoist,  Boiler  Operator, 

Sweeping  Machine,  Winch  Truck,  Bobcat  and  similar  type  equipment 

Fork  Truck  (over  20"  Lift) 
Group  5:  Pump  6"  or  over,  well  points.  Freeze  systems.  Boom  Truck 

(non-swinging)  and  Fork  Truck  (20'  Lift  or  under) 
Group  6:  Air  compressor,  Vielder,  Generator,  Pumps  under  6",    Grease  Man, 

conveyor 
Group  7:  Oiler,  Fireman  and  Heater  Operator 


POWER  EQUIPMENT  OPERATORS-  gteel  Erection; 


Area  1; 
Group  1 
Group  2 
Group  3 
Group  4 
Group  S 
Group  6 

Area  2; 
Group  1 
Group  2 
Crane, 
Group  3 
Stradd 
Group  4 
Group  5 
Group  6 


Cranes  with  Boom  and  Jib  220'  or  longer 
Cranes  with  Boom  and  Jib  140'  or  longer 
Crane,  Mechanic 
Hoisting  Operator 
Compressor,  Welder 
Oiler,  Fireman 

Crane  with  Main  Boom  and  Jib  220'  or  longer  ^,n^rv 

Crane  with  Boom  and  Jib  140'  or  longer.  Tower  Cranes.  Gantry 
Whirley  Derrick  u„i^» 

Regular  Equipment  Operator,  Crane,  Dozer,  Loader,  Hoist, 

ie  Waaon  i   Job  Mechanic  c  ^^   ^„ok 

Air  Tugger  (Single  Drum),  ."daterial  Hoist,  Pump  6  or  over 
Air  compressor.  Welder,  Generators,  Conveyors 
Oiler  and  Fireman 
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DETINITIOU  or  GROCPS  (Cont'd) 

POWER  EOUIPHEXT  OPEKftTO^^S-  Underground  Construction : 

*^roup  l*"B«ckfill<r  tairoer,  b*ck.hoe,    batch  plan  operator  (concrete), 
cl«ai»h«ll.  concrete  paver  (2-aruin  or  larger),  conveyor  loader  (Euclxd 
tvoe),  crane  (crawler,  truck  type  or  pile  driving),  dozer  (»'  blade 
*  over),  draaline,  elevating  grader,  end  loader  (Over  !•>  cu.  yds. 
capacity),  gradall.  mechanic,  power  .hovel,  roller  (asphalt),  scraper 
(self-propelled  or  tractor  drawn),  side  Doom  tractor  (D-4  type). 
•lip  forrn  paver,  slope  paver,  trencher  (over  8"  diqging  capacity). 

C^up   1:    Boom  truck  (oower  swing  type  boom),  crusher,  dozer  (less  than 
9*  blade),  end  loader  (l*!  cu.  yds.  k   smaller),  hoist,  punp  (1  or 
more  -  «"  discharge  or  laraer  -  gas  or  diesel  powered  or  powered  by 
generator  of  300  amps,  or  more  -  inclusive  ot  oeneratori.  side  boo..i 
tractor  (smaller  tnan  a-4  type),  sweeper  (Wayne  type),  tractor 
(pneu-tired.  other  than  backhoe  or  front  end  loader),  trencher  (8 

Croup^^at  Atr*co»pressor  (600  CFM  or  larger),  air  compressor  (2  or  more 
-  less  than  600  CFM) .  boom  truck  (non-swinging.  non-powered  type  boom), 
concrete  breaker  (self-propelled  or  truck  mounted  -  incluaes 
compressor),  concrete  paver  (i-drun.  m  yd.  or  lar>jer).  elevator^ 
(Other  than  passenger),  maintenance  Man,  mechanic  tender,  pump  I. 
or  «K)re,  4"  to  6*  discharge,  gas  or  diesel  powered,  excluding 
lutiinirTi-lT  pumps),  pumpcrete  macnine,  wagon  drill  (multiple),  welding 
macnine  or  generator  (2  or  more.  300  anps  or  larger,  gas  or  aiesel 
powered) 

Group  4:  Boiler,  concrete  saw  (40  HP.  or  over),  curing  machine  (self- 
propelled),  farm  tractor  with  attachment,  finisning  machine  'concrete), 
fireaan.  hydraulic  pipe  pushing  machine,  mulching  equipment,  oiler, 
puBpa  (2  or  more  up  to  4"  discharge,  gas  or  diesel  powered,  excluding 
submersible  pumps),  roller  (other  than  asphalt),  stump  remover, 
trencher  (service),  vibrating  compaction  equipment  (self-propelled, 
6'  wide  or  over) . 


TRUCK  DRIVERS 

Area  2: 

Croup  1 


Pole  Trailer,  Low  Soy. 
Special  Load  Permit  Driver 
Croup  2:  Semi  Driver 

All  Other  trucks 


Straddle  Carrier,  Douoie  Bottoir.  and 


Croup  3: 
Area  3: 

Group  1:  Trucks  under  8  cu.  yds. 

Group  2:  Trucks  8  cu.  ydi>.  and  over 

Croup  3:  Semi,  Double  Bottom,  Low  Boy,  Pitman  Operators  or  Relatea 

Equipment 

Croup  4:  Euclid  Type  Equipment 

Unlisted  classificatiort  needed  for  work  not  included  within  t-ie  scope  of 
the  classifications  listed  may  be  added  after  award  only  as  provided  in 
the  labor  standards  contract  claus«  (29  crp  3. J  |a)(l)(ii)). 


STATE:       HINVESOTA 

DECISION   NITMBER:       MN85-5025 

Supersedes  Decision  No.    MNt 


SUPERSEDEAS    DECISION 


1-2026,  dated  May  29, 


COVNTY :   BROWN 
DATE:   Date  of  Publication 
1981  in  46  FR  29173 


h9 

s 


DESCRIPTION  OF  WOM:   Heavy  *  Highway  Construction  Projects 


CARPENTERS 
CEMENT  MASONS 
LABORERS : 

Cannon 

Skilled 
TRUCK  DRIVERS: 

Tandem/)  Axles 

Five  Axles 


Sll 
12 


J>OWER  EOUIPMENT  OPERATORS 

Backhoest  Cranes; 
Uerricks;  *  Draglines 

Crusher  •  Screening 
.SO   Plants 

Front  End  Loaders 
-  Grader  Operators 
I  Mechanics;  »  Welders 
.  Motor  Patrols 
■ Screedmen 

'Tractors,  Rubber  Tired 
,  Tractor .  D  2 
j  Tractor.  Over  D  2 
;Turnapull  Operators 

i 


mm)fi 

Siimru 

-1 
j 

i$12.13 
j 

S    .55 

10.92 
10.27 
10.45 
li.36 

l.OS 
.55 
.55 
.  55 

)   9.37 
'   9.63 

!  11.37 

i     9.93 
I  10.70  i 
\   11.04  '■ 

«       ; 
!       ', 


.55 
.55 

.55 


"nlisted  classificjtions  needed  for  work  not  included  within  the  scope  o*  the 
classifications  listed  may  be  added  after  award  only  as  provided  in  the  labor 
standards  contract  clauses  (29  CFR,  5.5  (a)  (T)  (11)). 
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SUESSnCAS  DTCISICN 


aa;!sia<  no.  or85-5030 


,  ■  caTfTlES:     St-itewuie 

'^'^SIJ^u^S  4ltor^),  Heavy  «xi  H.q.w.-.-  Prc,»ns.  «1  Ur^^u,q. 


»SBES106  WDRKTJtj 
BOUaMSKLRS: 
VtorK  on  Storage  T.nwx:  . 
Eraction 
nepaix 
All  oti«r  4cr)t 
BMOaxfiJS;    STTKC-^SONS: 
I  Are*  1 
Area  2 
PYC)^ects  under  SI  million 
Projact*  over  SI  million 
CAWB/ITJS!    (See  F«)trottf  *C") 
fcna  1: 
Cnup  1 
Qrmv  2 
Gmv  3 
(koup  4 
CkTvu  5 

GtDU|l  6 

Ion*  OifferantuI   (Mi  to 
lone  1  rates) : 
Ion*  2  90.65 

aone  3  1.15 

2cn*  4  1.70 

Jon  5  2.~5 

aicn  neCNS:    (Sce  Footnote  ' 


III 

riMw    i 
■■■■'III    , 

,519.^2 

,    S3. 52 

t 

'  17.25 
16.05 
19.67 

1 

'     4.25    , 

.      4.25    ' 

17.29 

'      3.80    , 

14.23 

17.10 

:      3.27 
.      3.27    < 

17.02 
1   17.17 
17.27 
17.42 
17.12 
'   17.22 

i     4.02 

•     4.02 
1     4.02 
i     4.02 
i     4.02 
t      4.02 

^flMft 


•ci 


OcavMition  UDrkers  and  ft»«r 

nctunary  Operators 
OK»»LL  4  AOX.'STICM. 

APIUCATCK 
EXECnUClMS: 
Area  1: 
Electricians 
Cable  Splicers 
Ares  2: 
Electricians  , 

Cable  Splicers 
Ares  3: 

Electricians 
Area  4: 

El«:trical  Contracts  under 
$100,000: 
Electricians 
Cable  Spliccxs 
Clactxicai  Coi .tracts  over 
$100,000: 
Electricians 
Cable  Splicers 


1 
16.19 

16.51 

14.40 


15.05 
16.56 

18.76 
19.70 


4.72 
4.72 
4.02 


2.00M%I 
: 2.00*4*: 

j 3. 61* 3% I 
i 3.61*3* 


15.00     j4.35»3* 


Area  5: 

Electricians 
Cable  Splicers 
Area  fc: 
tlectricians 
Caijle  Splicer* 
tir/AVM  CQUSTRLCTORS : 
MecMnics 
Helpers 

Probationary  Helters 
llAZIESS: 
Area  1 
Area  2 
tlX»MC«KD>S: 

Stnjcturai;   R^inforci.'x^: 
I    Orrjiental:   Riqqers;  Fence 
i     Erectors;  and  Si>jnal  »fen 
LA'HCRS: 
(■ARBLE  SmT-RS: 

Areu   1 

MkSO  TCDCRs:  I 

j  see  rocticte  "c"  I 

•Hjnders  to  Hasterers,  Brick-  i 
I  layers,  Tiie  setters,  (*»rble  i 
I  setters  k  terrazio  workers,  i 
I  toH-^inq  for  cement  f  ir.istitrs  I 
I    and  nortar  rruxcrs  j 

pMinaiS:  • 

{  Area  1:  I 

!    Painters  and  Tapers  ! 

I  Ares  2:  i 

j    Brush  I 

I    Spray 

tsruy]et,  iiiqh  vork  over  j 

SO  tt    IBrusii)  i 

Bruiges,   hiqh  work  o^-cr  j 

50  ft   (.Spray)  ! 

DryvBll  Tapers  j 

Area  3:  J 

Hiqivay  4  farki-Tq  lot  pairtea 
b'LASTERCRS: 
Area  1 


la.eO  :  3.50*3i 
19.55     i.50*3t 

15.00  :  3.75*34 
16.30     3.'5».U 

19.51  3.2»»a 
70*  3.29*A 
50% 

16.97  i      2.3ii 
13.76;      1.3: 


15.00 
110* 


18.00 

not 


i  2.42»3t 
i  2. 42*3* 


Area  2 

{pu^eciis 

Area  1 
Area  2 
Area  3 


i  pirnrnrnas: 


18.26 
13.55 


17.11 


14.05 


12.25 

12.87 
13.37 

13.62 

14.12 
15.48 

17.64 

15.30 
15.23 

16.79 
19.43 
17.75 


!  2. 42* 3* 
!2.42»:* 


4.71 
4.87 


2.85 


4.0c 


1.73 

2.66 
2.bb 

2.6t 

Z.bii 

2.11 

1.05 

3.57 
3.5b 

4.)1 
7.23 
3.97 


Faoe  2 


r- 


pu>enR£  (  riPcriTrnRS  (Cont'd) 

Ar«»  4: 

Pipefittfrs 

I'luiberR: 
Wlcre  cost  of  ,jliribWK|   (I^bor 
'  Material)    is  ncre  than 
S'jO.OOO 
Where  oost  of  plimtinq   (Laborj 

♦  Material)    is  less  than        \ 
S'jO.OOO  i 

Area   5: 
Pipefitters 

na.l«ERi:  ; 

Miere  oost  of  pivinbinq    (I^lx>r| 
+  raterial)    is  nore  than 
SbCOOO 
Wl«re  oost  of  pluritjinq   {Lacor, 

♦  material)    is  less  than 
550,000  : 

Area  6: 

W^ere  oost  of  plJ^mq  6  pipe-j 

f ittir.q    (laLor  ♦  naterial)    is; 

ncrc  than  S50,000  i 

Wliuxe  cost  of  pl'Jiibino  (  pipe- 

fittiTiq   (lator  ♦  matiiriall    is: 

lesss  than  SjO.OOO  j 

Area  7  ! 

iorr  ruxiR  lmtr;: 

Area  1 
Area  2 

^rRi;flan<  nnws 

;TlA"*'ITrERS : 
Area  1 

ni£  SETTERS:  . 
Area  1 
Aiea  2 

riLE  6  TERRA220  HELPnRS: 
Area  1 

[XiL  OJiSTBUCTia;: 
Area  1: 
Zone  1    : 
Croup  1 

Q-oup  2 

Group  3* 

(Sroup  4 


GrfXiF  5 
Croup  6* 
(jioup  7 


•nk 

'  Mati*T 
I  ROM 
I — 

I         ; 


•oxmi 


Bhic 
Hourly 
Ritn 


MMfiU 


i $20.^8    i  $3.70 


20.  IS 


16.  )0         3.70 


20.  16 


19.  >4     1     3.56 


16. M    I     2.06 


19.58 


17.50 
{   20J48 

t   ^*\*^ 

13,66 

!   19,17 

;   20.48 


01 
43 


12 


3.70 


3.5fc 


4.15 


UNE  CaJSTBUCTION   (Cont'd) 
;   Area  1    (Cont'd) : 
'      Zone  Differential    (Add  to 
Zone  1  rates) 
Zone  2  -S2.40 
Zone  3  -  3.15 
Zone  4  -  3.90 
zone  5  -  5.15 
•Croups  3  and  6  reeeis'i.' 
Zone  1  rates  only 
Area  2: 
Cable  Splicer 

Joumeynon  Lirwpaj, 

S-me  Equipnent  HDchanic 
(Right  of  Kay) 

Li-ie  Equifment  Mic.haric 
(Base  Sliiop)  ^* 

Line   Equifrent  Servicanan 

Lino  Equipnent  Cpsrator 


4.15 
3.1i 

2.63*b 
1.19 
3.23 

3.65 

3.57 

2.40 


27 


13  66 


Grounorun 

fCOFTHS: 
Area  1: 
RXifers 

Handling  coal  tar  (  pitch 
Area  2: 
fcofers  ; 

Spray  and/or  application  of  ; 
irritating  naterials  in  a  ' 
confined  area  | 

Area  3  I 

Ai-ea  4  j 

Area  5  j 

pHTTT  MTTAl,  WORKERS :  j 

!  Araa  1 
:  Area  2 

i  Area  3  '■ 

Area  4  ■■ 

PLASTEHEP'S  TDJDERS  ' 

PREDCDJG:  j 

'  Levenran,  Hydraulic  1 

;  ueverman.  Dipper  j 

.Assistant  Eng)neer   (iHcludingj 
i    watch  enqi-neer,  velaer, 
.    meclianic,  macidnistl;  Mate 
j  Ttoiderman   (Boatukin,  attaidingj 
j    dredge  plant ) ,  Fironan 
•  Assista/it  Mate   (DeckliandjOile 
i 


18 

06 

2.25* 
3  1/2* 

16 

42 

2.25* 
3  1/2-. 

15 

55 

2.25* 
3  1,''2% 

14 

57 

2.25* 
3  1/2* 

14 

57 

2.25* 

3  l/2t 

14 

81 

2.25* 
3  1/2% 

il. 

55 

2.25+ 

3  l/2« 

14 

60 

2.90 

16 

06 

2.90 

14.75 


15.75 
13.46 
14.56 
16.48 

20.04 
16.97 
17.86 
15.50 
13.56 

17.83 
18.57 


I 


1.7-.' 


1.72 
2.05 
4.10 
2.55 

4.54 

2.29*3* 
3.07*3» 

2.58 

4.0b 

5.05 
5.05 


4l7.S6 

16.83 
16.46 


5.05 


5.05 
5.05 


•ri 

D. 

S 


< 
o 


Z 

o 


tv3 

01 


a 

a 

m 

N3 
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rrtkJ)  SAU5  K»IX: 
Operatu«9  immair 


ion*  1: 
(kojp  1 
(kot4>  2 
(koup  3 
Group  4 
Group  5 

aona  OiffcrantuI    (Md  to 
Son*  1  ratcal : 

aona  2  -$u.6^ 

lora  3  -  l.lti 

lora  4  -  1.70 

lent  S  -  ^.^b 

PCMX  EQllPfCNT  OPOWrORS: 
(Saa  ftaomotB  "c") : 

(koup  1 

Cnup  2 

Ooup  3 

Cro>4'  4 

Gnpp  S 

Gn>4>  7 
GMup  8 
Qr(M>  9 
<kav  10 
Qtoup  11 
Qmvp  12 
Qtai<>  1) 
Qroup  14 
Crwc)  is 
ttaup  16 

OCIHf  17 
GKIt«<  19 

Xona  Oiftenntx*!   (Add  to 
Ion*  1  rates) : 

lora  2  -tO.bi 

ftna  3  -  1.1& 

aona  4  -  1.70 

lora  S  -  2.7S 
THJOC  HUVBS   (See  Poocnote  'c* 
aora  1: 
(imuf  1 
(iroup  2 
Ckoup  3 
Oroup  4 
(koiV  b 
anup  6 
Group  7 
Group  8 


$10. 37 
9.74 
8.3b 
9.12 


12.94 
13.19 
1J.49 

13.74 
8.00 


_i- 


$4.15 
3.74 
4.30 
4.30 


S.06 
S.Ob 
i.Ot 
i.Ob 
S.06 


IS. 52 

15.71 

15.87 

16.07 

lb. 10 

3. is 

16.22 

5.15 

16.29 

5.15 

16.43 

16.52 

16.60 

16.62 

16.82 

17.06 

17.25 

17.50 

17.70 

17.95 

18.13 

!               i 
i            I 

■            1 

1 

15.24 

15.29 

15.34 

15.39 

!     15.44 

i 


77 

77 

77 

77 

77 

77 

77 

77 

4.77 


■  •M 

H««rty 

■«M<I» 

16.01 

4.77 

16.11 

4.77 

16.21 

4.77 

16.31 

4.77 

16.41 
more  veA 

4.77 

rs  of 

-THUCK  DRIVERS  (0»it'd)  : 
(koup  10 
Qcouti  11 
Ckcup  12 
Ckmp  13 
Group  14 

Zone  Differential   (Add  to 

Zone  I  rates) : 

Zom  2  -SO. 65 

lorn  3  -  1.15 

I       low  4  -  1.70 

'       lora  5  -  2.75 

t.     VKation  Pay:  8%  with  5  o-   more  years  of 

service,  6%  for  6  oonths  to  5  yeari  aervics^ 
Paid  Holiaays:  New  Years  Day,  Meiior^  Day,  j 
Indepaidenoe  Day,  Latnr  Day,  Thankaqiving  | 
Day  and  Frioay  after,  and  Ovistms  Day  ] 
vacation  Pay:  6%  with  Rore  than  one  year  o!| 
asrvicff,  4»  with  less  than  one  year.  Paid 
tk)lulays:     New  Y^s  Day,  Manorial  Day,  i 

Indcpanderce  Day,  Labor  CBy,  'ftianJisqiving     i 
Day  and  Fruay  after,  4  Chrisonas  Day. 
CMPOrTESP,   CEJCNT  NL<nNE,   t*SCN  TBJDEBS, 
PIASTEJCK'S  TENDERS,   LABORDB,   PC*«R  BQUIP- 
HUT  QPEaATOBS  t  TRUO  DRIVIJ«: 
All  protects  fcith  a  total  value,   includuig 
tJiB  cost  of  utilities,  of  iesa  than 
SI, 000. 000;  or  proiacts  which  mvDlw*  worli   : 
on  builaihqs,  brii:iges,  or  docks  and  wect 
both  of  ths  followuig  criteria: 
lA)     The  total  cost  of  the  proiect  is  less 
than  SI. 5  million  «otciiidinq  the  cost 
of  underqround  utilities  i^ich  are 
located  5  ft  or  more  outside  of  or 
a«ay  frcm  ttw  building,  bridge,  or 
doc'i  aj»l  whic-h  are  incidental  or 
subordinate  to  it.     "Utilities"  are 
facilities  for  the  conwe^'ance  of 
electricity,  i«ter,  gas,   set«rage 
(ihclixiinq  stonn) ,  and  oonnurucationS 
(B)     ttoric  on  builainqs,   bridges,  or  docks 
shall  constitute  20\  or  more  of  the 
cost  of  the  proiect. 
On  work  which  meets  the  aizive  criteria, 
aifdoyees  may  te  paid  80lt  of  the  basic 
hourly  rate  plus  full  fringes.     All 
other  work  shall  be  paid  at  the  1001  rate. 
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AREA  AH)  GHDUP  DESCRIPTKDNS 


b3 

I 


BRICKLAYLRS,    STONE-*Sa« 

Area  1:     Baker,  Clac)<drvas,  Clatsop,  Colvntoia,  Gilliam,  HocxJ  River, 

Malheur    (North  pare) ,  Marion,  l*)rrow,  Multncrah,  Polk,  Shernan, 
Tillamook,  Uiatilla,  Union,  Vteliofca,  Wasco   (rtorth  of  the  City 
of  Maupin)  ,  Washington,  aixi  Yanhill  Counties. 

Area  2:     Benton,  (Trook,  0oo3,  Curry,   Deschutes?,   Douglas,  Cirant,  Harney, 
Jackson,  Jefferson,  Josephanc,  Klanath,  Lake,  I^ne,  Linooln, 
Linn,  Malheur   (South  part) ,  Wasco    (including  the  City  of 
Maupin  and  south  thereof) ,  <u>d  Wheeler  County. 


AutdiBtoc  Nailing  machine.  Pom  Strippers,  Man  hale 


CARPOTTERS: 
Group  1:  Carpenters, 

Builders. 

Group  2:  Floor  layers  and  Finishers,   Stationary  power  saw  operators. 
Group  3:  Millwrights  and  Macdiirte  Erectors 
Gtxxjp  4 :  Certified  Welders 

Group  5:  Piledrivermen,  Bridge,  Dock  and  Hart  buildars 
Group  6:   Boom  Nan 


EUJmaCIANS: 


Area  1 : 
Area  2: 


Area  3: 


Area 

4: 

Area 

b: 

Area 

6: 

GLAZIERS 
Area  1: 
Area  2: 

fblheur  County 

Baker,  Gillian,  C^ant,  Morrow,  Unatilla,  Union,  Wallows,  and 

Wheeler  Cbunties. 
Coos,  Curry,  and  Lincoln  Counties;     Douglas  and  Lane  Counties 

(Area  lying  West  of  a  line  ftorth  and  South  from  the  N.E.  corner 

of  Qx>s  County  to  the  S.E.  oomer  of  LirKXjln     Ctounty. 
Benton,  Crook,  Deschutes,     Jefferson,  lane   (Eastern  part) , 

Linn,  ^burioTw  Balk,  amd  Yamhill    (Southern  part) 
Clackamas,  Clatsop,  Colonbia,   Hood  River,  Multnomah,  Sherman, 

Tillamook,  Wasoo,  Wasnington,  Yarhill    (Nortnem  part  of  Co.) 
Harney,  Jackson,  Josijphine,  Klamath,  lake,     and  Douglas  (jounty 

(Area  lyinq  tast  of  a  line  rxaming  North  and  South  frcm  the 

NK  oon«r  of  Coos  County  to  the  SE  comer  of  Linooln  County) 

Stateviae  except  ftolheur  County 
Malheur  (3aunty. 
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KREA   DESCRIPTIONS   (Cont'd) 


LATHERS  * 
Area  1:   CUcHamas,  Clatsop,  Colambia,  Gilliaa.  Harney,  Hood  River, 
Morrow,  Multno«ah,  Sheraan,  and  Yamhill  Counties 

MAAfiLE  SETTERS i 
Area  1:   Baker,  Clackamas,  Clatsop,  Columbia,  Gillian,  and  Hood  River 
Counties;  Malheur  County  (north  half ) i  Multnomah,  Morrow,  Sherman, 
and  Tillamook  Counties;  Union,  Umatilla,  and  Wallowa  Counties; 
Wasco  County  (north  of  the  City  of  Maupin) ;  Washington  County; 
Yamhill  County  (north  half) 

PAINTERS: 
Area  1:   Malheur  County 
Area  2:   Remaining  Counties 
Area  3    Statewide 

PLASTERERS ' 
Area  1:   Benton,  Coos,  Crook,  Curry,  Douglas,  Deschutes,  Harney, 
and  Jefferson  Counties;  Klamath  County  (northern  one-third); 
Lane  County;  Lincoln,  Linn,  Wasco,  and  Wheeler  Counties  (south 

half) 
Area  2:   Remaining  Counties 

PLUMBERS  * 

Area  1:'  Baker  County;  Harney  (except  NW  portion);  Malheur  County 

Area  2:   Grant  County  (except  SW  corner);  Morrow,  Umatilla,  Wallowa, 
and  Union  Counties  .,...,.>   „.,!»« 

Area  3:   Benton,  Lincoln,  and  Linn  Counties  (north  half);  «»"«" 
and  Polk  Counties;  Tillamook  and  Yamhill  Counties  (south  half) 

Area  4:   Clackamas,  Clatsop,  Columbia,  Gilliam,  Hood  River, 
Jefferson,  Multnomah,  Sherman,  Wasco,  Wheeler,  and  Washington 
Counties:  Tillamook  and  Yamhill  Counties  (north  half) 

Area  5:   Coos  and  Curry  Counties;  Douglas  County  (West  Coast  por- 
tion); Une  County  (including  the  City  of  Florence) 

Area  6:   Benton  County  (south  half);  Crook  and  Deschutes  Counties; 
Douglas  County  (except  Coast  portion);  Grant  County  (S"  corner) ; 
Harney  County  (NW  portion);  Jefferson  County  (south  half )>  Klamath 
and  Lake  Counties  (northern  portion);  Lane  County  (except  the  City 
of  Florence) ;  Lincoln  and  Linn  Counties  (south  half) 

Area  7:   Remainder  of  Klamath  and  Lake  Counties  . 
Jackson  and  Josephine  Counties 

ROOFERS  * 
Area  1:   Baker,  Clackamas,  Clatsop,  Columbia,  Grant,  Gillian, 

Hood  River,         Multnomah,  Sherman,  Tillamook,  Wasco, 

Washington,  and  Wheeler  Counties 
Area  2:   Benton,  Coos,  Crook,  Curry,  Deschutes,  Douglas, 

Harney,  Jackson,  Josephine,  Klamath,  Lake,  Lane,  Lincoln, 

Linn,  Marion,  Polk,  and  Yamhill  Counties 
Area  3:  Malheur  County 

Area  4:  Umatilla,  Union,  and  Wallowa  Counties 
Area  5:   Marrow  CDunty 


AREA  ANp  GROUP  DESCRIPTIONS  (CONT'D) 

SHEET  METAL  WORKERS:     I  ^       ^.,,, 

Area  1:   Benton,  Clackamas,  Clatsop,  Columbia,  Crook, Deschutes,  Gilliam, 
Grant,  Harney,  Hood  River,  Jefferson,  Lincoln,  Linn,  Marion,  Multnomah, 
Polk,  Sherman,  Tillamook,  Wasco,  Washington,  Wheeler,  and  Yamhill 
Counties 
Area  2:   Baker  and  Malheur  Counties 

Area  3;  Morrow,  Umatilla,  Union,  and  Wallowa  Counties 
Area  4:   Coos,  Curry,  Douglas,  Jackson,  Josephine,  Klamath,  Lake,  Line 

SOFT  FLOOR  LAYERS:       I 
Area  1:   All  Counties  efccept  Malheur  County 
Area  2:   Malheur  County 

STEAMFITTERS  ^  _.      ... 

Area  1:  Clackamas,  Clatsop,  Columbia,  Gilliam,  Hood  River,  Jefferson 
Multnomah,  Sherman,  Wasco,  Wheeler,  and  Washington  Counties;  Tilla- 
mook and  Yamhill  Counties  (north  half) 

TTLE  SETTERS ! 

Area  1:   Baker,  Clackamas,  Clatsop,  Columbia,  Gilliam,  and  Hood  River 
Counties,  Malheur  County  (north  half);  Morrow,  Multnomach,  Sherman, 
Tillamook,  Umatilla,  Onion,  and  Wallow  Counties;  Wasco  County  (north 
of  Maupin);  Washington  County;  Yamhill  County  (north  half) 

Area  2:   Benton,  Coos,  Crook,  Curry,  Deschutes,  Douglas,  Grant,  Harney, 
Jackson,  Josephine,  Klamath,  Lake,  Lane,  Lincoln,  and  Linn  Counties; 
Malheur  County  (south  half);  Wasco  County  (Maupin  and  south  thereof); 
Wheeler  County  (south  half) 

TILE  and  TERRAZZO  HELPERS;  ..  „   j  „, 

Area  1:   Baker,  Clackamas,  ClatsTop,  Columbia,  Gilliam,  and  Hood  River 
Counties;  Malheur  County  (north  half);  Marrow,  Multnomach,  Sherman, 
Tillamook,  Umatilla,  Union,  and  Wallow  Counties;  Wasco  County  (north 
of  Maupin);  Washington  County;  Yamhill  County  (north  half) 

LINE  CONSTRUCTION: 
Area  1:   All  Counties  Except  Malheur  County 
Group  1:   Cable  Splicer,  Leadman  Pole  Sprayer 

Group  2:   Lineman,  Pole  Sprayer,  Heavy  Line  equipment  Man,  Certified 
Lineman  Welder 


Group  3 
Group  4 
Group  5 
Group  6 

Group  7 


Tree  Trimmer 

Line  Equipment  Man 

Head  Groundraan,  Powderman,  Jackhammer  Man 

Head  Groundman  (Clipper) 

Groundman 

ZONE  DEFINITIONS  -  LINE  CONSTRUCTION  ONLY 


Zone  1  -  0  to  3  miles  radius  from  the  geographical  center  of  Seattle, 
Tacoma,  Portland,  Medford.  «  ^,   j  u~»*«„«. 

Zone  2  -  3  to  20  miles  radius  from  Seattle,  Tacoma,  Portland,  Medfora. 
and  0  to  20  miles  radius  from  the  Cities  listed  below 
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lOWB  DEflMITIONS  -  LIMB  CONSTRUCTION  (Area  1  only)  Cont'd 

Zone  3  -  20  to  3S  miles  radivjs  from  all  Cities 
Zone  4  -  35  to  50  miles  radiJS  from  all  Cities 
Zone  5  -  More  than  50  miles  radius  from  all  Cities 


Washington 

Bell inqham 

Ellensburg 

Ephrata 

Everett 

Kennetfick 

Long view 

Olympia 

Spokane 

Walla  Walla 

Wenatchee 

Wilbur 

Yakima 


BASE  POINTS 

Oregon 

Astoria 

Baker 

Burns 

Bend 

Corvallis 

Eugene 

Klamath  Palls 

Laceview 

Pendleton 

Salem 

Roseburg 

The  Dalles 

Umtilla 


Idaho 

Coeur    D'Alene 

Kellogg 

Lewistor 

Oro  Fino 

Sandpoint 


aONE  DESCRIPTTOte  FOR  CUg^TEKS.   LABORERS,   POWEP  EQUIP^PfT  OPERATORS 
KS)  TRUy  DRIVERS 


CITIES 

Albany 

Astoria 

Baker 

Bend 

Blngen 

Btook  ings 

Burns 

Coos  Bay 

Corvallis 

Eugene 

Goldendale 


Gcant<i  Paas 

Hermiston 

Hood  River 

Klamath  Palls 

La  Grande 

Lakevlew 

Long view 

Madras 

Nedford 

NcMinnville 

Vancouver 


Oregon  City 

Newport 

Ontario 

Pendleton 

Portland 

Port  Orfnrd 

Recdsport 

Roseburg 

Salem 

The  Dalles 

Tillamook 


Zone  1  -  All  jobs  or  projects  located  within  30  miles  of  the  respective 

City  Hall 
Zone  2  -  More  than  30  miles  but  less  than  40  miles  from  the  respective 

City  Hall 
Zone  3  -  More  than  40  miles  but  less  than  SO  miles  from  the  respective 

City  Hall 
Zone  4  -  More  than  50  miles  but  less  than  80  miles  from  the  respective 

City  Hall 
Zone  5  -  More  than  80  miles  from  the  respective  City  Hall 


LABORERS 

Group  1:   Asphalt  Plant  Laborers;  Asphalt  Spreaders;  Batch  Melghman; 
Broomers;  Brush  Burners  and  Cutters;  Car  and  Truck  Loaders; 
Carpenter  Tender;  Change-house  Man  or  Dry  Shack  Man;  Choke  Setter; 
Clean-up  Laborers;  Concrete  Laborers;   Culvert  hand  labor;  Curing 
concrete;  Demplition,  wrecking,  «nd  moving  laborers;  Driller  Tenders; 
Dumpers,  road  oiling  crew;  Dumpmen  (for  grading  crew);  Elevator 
Feeders;  Guard  Rail,  Median  Rail,  Reference  Post,  Right-of-way 
Marker);  Fine  Graders;  Form  Strippers  (not  swinging  stages);  General 
Laborers;  Leverman  or  Aggregate  Spreader  (Flaherty  and  Loading 
Spotters  and  similar  types);  Material  Yard  Man  (including  electrical); 
Powderman  Tender;  Pittsburgh  Chipper  Operator  of  similar  types;  Ribbon 
Setters  (including  Steel  Forms);  Rip  Rap  Man  (hand  placed);  Road  Pump 
Tender;  Setter  Labor;  Signalman;  Skipman;  Slopers;  Spraymen;  Stake 
Chaser;  Stockpile;   Timber  Faller  and  Bucker  (hand  labor);  Tool- 
room Man  (at  job  site);  Tunnel  Bullgang  (above  ground);  Weightman, 
Crusher  (aggregate  when  used);  Railroad  Track  Laborers 

Group  2:   Applicator  (including  Pot  Tender  for  same),  applying 
protective  material  by  hand  or  nozzle  on  utility  lines  or 
storage  tank,  on  project;  Brush  Cutters  (power  »•«>»  ^"""'' 
Choke?  splicer,  Clary  Power  Spreader  and  "»ll»r  types;  Clean- 
up Noztleman,  Green  Cutter  (concrete,  rock.  etOi  Concrete 
Power  Bucgyman,  Crusher  Feeder;  Demolition  •"^"^''^"^  charred 
materials;  Grade  Checker;  Granite  Nozzleman  Tender;  Gunite  or 
Pot  Tende  ,  Handlers  or  Mixer,  of  all  materia  .of  an  irritating 
nature  (including  ce.i»nt  and  lime),  Po-«'.Tool  Operators,  in- 
clude, but  not  lirsited  to:   Dry  Pack  Machine,  Ja=^hammer 
Chipping  Guns;  Paving  Breakers;  Vibrator.   1'" /"""*. J" 
diaSeter),  Post  Hole  Digger,  air,  gas  or  electric;  vibrating 
Screed;  Tamper.,  Sand  Bla.ting  (wet),  Stake-setter,  Tunnel  - 
Muckers.  Br.kemen.  Concrete  Crew.  Bull  Gang  (underground) 


and  .tripping),  La.er  Beam  (pipe  laying  applicable  when  em 


ployee  as.igned  to  move,  set  up.  align  !-««'  B«»"' '  '''^n  ina)  • 
Builder;  Powdermen,  Power  Saw  Operator,  (bucking  and  fa"i"^)  . 
Pumpcrete  Nozzlemen;  Sand  Blasting  (dry).  Sewer  Pipe  Layers, 
Sewer  Timberman;  Track  Liners,  Anchor  Machines.  Ballast  Re 
gulators.  Multiple  Tampers,  Power  Jacks,  Tugger  Ope"'°^'  .. 
Tunnel  -  Chuck  Tenders.  Nippers,  and  Timberraen,  Vibrator  (4 
and  larger);  Water  Blaster,  Welder 

Group  4:   Laser  Beam  (tunnel)  -  applicable  when  ««'Pi°y««  »"i|"*^,. 
to  move,  set  up,  align  Laser  Beam;  Tunnel  Miners,  Tunnel  Powderman 

Group  5   Landscaping  or  Planting  Laborer,  fence  builders 
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POWER  EQUIPMENT  OPERA TC'RS 


Group  1:   Oiler,  includirq  Plant,  Crane,  Cr.sher,  Guarirail  eqiiin- 
•ent,  and  Trenchinq  Machine;  Assistant  Conveyor  Operator;  Ciuth^r 
Peederman;  Deckhand;  Sel£-propi:lled  Scaffolding  Opeijtorj  Gjard- 
rail  Punch  Oiler;  Pump  Operator,  under  4";  Brakeman;  Switchman; 
Parts  Man  (tool  room) 

Group  2:      Blade  Operator,  pulled  type;  Truck  Crane  Oiler  -  Driver, 
25  ton  capacity  or  over;  Crane  Fireman  (all  equipment  except 
floating);  A-Pra««  Truck  Operator,  single  drum;  Tugoer  or  Coffin 
type  Hoist  Operator;  Driller  Tender;  Auger;  Oiler;  Boatman;  Feck 
Lift  or  Lumber  Stacker  Operator  (on  job  site);  Oiler,  combination 
Guardrail  Machines;  Temporary  Heating  Plant  Oper,.'ror;  Grade  Oiler, 
required  to  check  grade;  Grade  Checker;  Tat  Pot  Fi. 'man;  Tar  Pot 
Fireman  (power  agitated);  H.D.  Repairman  Tender;  Welder's  Tender; 
Helicopter  Radioman  (ground);  Boiler  Operator,  grading  of  base 
rock  (not  asphalt) 

Group  3:   Aspahlt  Plant  Fireman;  Pugmill  Operator  (any  type);  True) 
Mounted  Asphalt  Spreader,  with  Screed;  Compressor  Operator  (any 
power),  under  1,250  cu.  ft.  total  capacity;  Conveyor  Operator; 
Mixer  Box  Operator  (C.T.B.,  Dry  Batch,  etc.);  Cement  Hog;  Con- 
crete Saw;  Concrete  Curing  Machine  (riding  type);  Wire  Mat  or 
Brooming  Machine;  Ross  Carrier  Operator  (on  job  site);  Bucket 
Elevator  Loader,  Barber  Greene  and  similar  types;  Hydraulic  Pipe 
Press;  Pump  Operator  (any  power),  4"  and  over;  Hydrostatic  Pump; 
Motorman;  Ballast  Jack  Tamper;  Bell  Boy,  phones,  etc;  Tampinq 
Machine,  mechanical  self-propelled;  Hydrographic  Seeder  Machine, 
straw,  pulp  or  seed;  Broom  Operator,  self-propelled  (on  job  site); 
Air  nitration  Equipment;  Welding  Machine  Operator 

Group  4:   Screed  Operator;  Compactor,  including  Vibratory;  Com- 
pressor (any  power)  over  1,250  cu.  ft.  total  capacity;  Combi- 
nation Mixer  and  Compressor,  Gunnite  Work;  Concrete  Mixer  Ope- 
rator, single  drum,  under  five  bag  capacity;  Helicopter  Hoist 
Operator;  Floating  Equipment  Fireman;  Lull  Hi-lift  Operator  or 
similar  type;  Fork  Lift,  over  5  ton;  Service  Oiler  (Greaser); 
Hydra  Hammer  or  similar  typ«s;  Pavement  Breaker;  Pump  Operator, 
■ore  than  5  (any  siie) ;  Locomotive,  under  40  tons;  Roller  Ope- 
rator, Oiling,  C.T.B. 

Group  5:   Extrusion  Machine;  Wagner  Pactor  or  similar  type  (with- 
out blade);  Concrete  Batch  Plant  Quality  Control  Operator;  Power 
Jumbo,  Setting  Slip  Forms,  etc.  in  tunnels;  Slip  Form  Pumps,  Powei 
driven  Hydraulic  Lifting  Device  for  concrete  forms;  Hoist,  single 
drum;  Elevator  Operator;  Pulva-mixer  or  similar  types;  Chip 
Spreading  Machine  Operator;  Lime  Spreading  (on  job  site);  Sweeper 
(Wayne  type)  Self-propelled  (on  job  site);  Tractor,  rubber-tired 
SO  H.P.  flywheel  and  under;  Trenching  Machine,  maximum  digging 
capacity  3  ft.  depth 
t 
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POWER  EQUIPMENT  OPERATORS   (Cont'd) 


Group  6-   J^phalt  Burner  and  R<=  conditioner;  Pavement  Grinder  and/ 
or  Groovinq  Machine  (riding  type);  Cast-in-place  Pipe  Laying  Ma- 
chine; Maqinnis  Internal  Full  Slab  Vibrator;  Concrete  Finishing 
Machine,  Clarv,  Johnson,  Bidwell,  Burgess  Bridge  Deck  or  similar 
type;  Curb  Machine,  Mechanical  Berm,  Curb  and/or  Curb  and  Gutter; 
Copctele  Joint  Machine;  Concrete  Planer;  Concete  Paving  Machine; 
Concrete  Spreader;  Loaders,  ruboer-tired  type,  2>s  cu.  yds.  and 
under;  RoCk  Spreaders,  self-propelled 

Group  7:   lioller  (any  asphalt  mix);  Beltcrete;  Pumpcrete  Operator 
(any  type);  Fuller-Kenyon  and  similar;  Concrete  Pump;  Grouting 
machine;  Concrete  Mixer,  single  drum,  five  bag  capacity  and  over; 
Tower  Mobile  Operator;  A-Frame  Truck,  double  drum;  Boom  Truck; 
Churn  Drill  and  Earth  Boring  Machine;  Hydraulic  Backhoe,  wheel 
type  3/8  Cu.  yds.  and  under  with  or  without  Front  End  attachments 
2l|  CJ.  yds.  and  under  (Ford,  John  Deer,  Case  type);  Elevating 
Grader,  Ttactor  towed  requiring  Operator  or  Grader;  Pot  Rammer; 
Ballast  Regulator;  Ballast  Tamper,  Multiple-purpose;  Track  Liner; 
Tie  Spacer;  Shuttle  Car;  Locomotive,  40  tons  and  over 

Group  8:  Jiesel-electr ic  Engineer,  Plant,  Crusher,  Generator, 
Floating;  Batch  Plant  and/or  wet  mix,  one  and  two  drum;  Gene- 
rator Operator;  Belt  Loader,  Kolman  and  Ko  Cal  types;  Asphalt 
Paver  Operator 

Group  9:   iulldozer;  Drill  Cat  Operator;  Side-boom  Cat;  Compactor, 
with  bladt;  Concrete  Cooling  Machine;  Chicago  Boom  and  similar 
types;  Lift  Slab  Machine;  Boom  type  lifting  device,  5  ton  capa- 
city or  less;  Cherry  Picker  or  similar  type  Crane-hoist,  5  ton 
capacity  Or  less;  Grizzley  Crusher;  Crusher  Plant;  Drill  Doctor; 
Boring  Machine;  Guardrail  Punch  and  Auger  (all  types);  Surface 
Heater  and  Planer;  Hydraulic  Backhoe,  track  type  3/8  cu.  yds.; 
Loader,  Front  End  and  Overhead,  2ii  cu.  yds.  and  under  4  cu.  yds.; 
Hammer  Operator;  Pipe  Cleaning,  Doping,  Bending  and  Wrapping  Ma- 
chines; Bolt-threading  Machine;  Drill  Doctor  (Bit  Grinder);  H.D. 
Mechanic  and  Welder;  Machine  Tool  Operator;  Stationary  Drag 
Scraper;  Tractor,  rubber-tired  over  50  H.P.  flywheel;  Tractor 
with  b<x>m  attachment;  Trench  Machine,  maximum  digging  capacity 
over  3  ft.  depth;  Asphalt  Plant  Operator 

Group  10:   Bulldozer,  twin  engine  (TC  12  and  similar) ;  Cable  Plow 
(anv  type);  Compactor,  multi-engine;  Jack  Operator,  Elevating 
Barges;  Barge  Operator,  self-unloading;  Combination  H.D.  Mec- 
hanic -  Welder,  with  dispatcher  and/or  when  required  to  do  both; 
Rubber-tired  Dozers  and  Pushers  (Michigan,  Cat,  Hough  type) ; 
Driller  -  Percussion,  Diamond,  Core,  Cable,  Rotary  and  similar 
type 

Group  11:   Mixer  Mobile;  Concrete  Breaker;  Crane  Operator,  25  tons 
and  under;  Combination  Guardrail  Machines,  i.e..  Punch,  Auger, 
etc.;  Shovel;  Dragline;  Clamshell,  Hoe,  etc.,  under  1  cu.  yd.. 
Grade-alls,  under  1  cu.  yd.;  Mucking  Machine  (tunnel) 
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DECISION    NO.  O»8>5  330 


»OWER  EUUIPMENT  OPERATORS   (Cont'd) 


Group  12:   Bl^de  Operator;  Batch  Plant  and/or  Wet  Mix,  3  units 
or  more;  Re-jnforcid  Tan<  Bandinq  Machine  (K-17  or  similar); 
Hoist,  two  or  more  drjn<3-  Elevating  Leader,  Athey  and  similar; 
Piledrive,  (not  crane  type);  RuDber-t : red  Scraper,  single  and 
twin  enqme;  Sinqie  Scraper,  with  Push-pjll  attachments,  self- 
loader;  Paddle  Whcei,  auger  type;  Blade  nounted  Spreaders, 
Ulrich  and  similar  types;  Shield  Operator 

Group  13:   Blade  Operator,  finish;  Blade,  externally  controlled 
by  electronic,  inechanical  hydtaulic  mejMS;  flade,  multi-engine; 
Concrete  Paving  Road  Mixer;  Derrick,  un^ier  100  tons;  Hoist,  Stiff 
Leg,  Guy  Dt^irick  or  similar,  SO  tons  a!>d  cv»r;  Cableway  Operator 
25  ton  and  over;  Cr.^re,  over  25  ton  and  »n';luding  40  tons;  Pile- 
driver  Sperato'  ;  Fi^itina  Cl3msh.?H,  etc.,  under  3  cu  .yds.; 
Floatin'j  Crane  irerriclf.  Bar^.^)  .  l»ss  than  30  ton;  Elevating  Grader, 
operated  by  Tractor  Operaror,  Si<.'rra.  Euclid,  or  similar;  Back 
Filling  Machine:  Shovel,  »•'■?.  1  eu.  yd.  and  1»S8  than  3  cj.  yds.; 
Grade-all,  1  cu.  yd.  and  cjver ;  Bridg»-  Crane  Operator,  Locomotive 
Crane,  Gantry  and  Overhead 

Group  14:   Tow«t  Crane  Operator:  RjSber-tired  Scraper,  with 
Tindem  Scrapers,  self-loading.  Paddle  Wheel,  aug?r  type,  finish 
and/ or  2  or  more  units 


Group  IS:   Rock  Hound  Operator;  uoader , 
than  6  cu.  yds. 


4  cu.  yds. 


but  less 


Group  16:   Autograder  or  "Trimmer";  Tandem  Bulldozer,  Quad-nine 
and  similar;  Automatic  Concrete  Slip  Form  Paver;  Concrete  Canal 
Line;  Cablewdiy,  25  ton  and  over;  Crane,  over  40  ton  and  including 
100  ton;  Whirley,  60  ton  and  und-?r;  Floating  Clamshell,  etc.,  3 
ca.  yds.  and  over;  Floating  Crane  (Derrick  Barge)  30  ton  but  less 
than  80  ton;  Loader,  6  cu.  ydn. ,  but  less  than  12  cu.  yds.;  Rubber- 
tired  Scraper,  with  Tandem  icrapers,  m^lt i-engine;  Shovel,  etc.,  3 
cu.  yds.  but  less  than  S  cu.  yds.;  wheel  Excavator,  under  730  cu. 
yds.  per  hour 

Group  17:   Crane  over  100  ton  and  including  200  ton;  Mtiirley,  over 
eo  ton  and  including  150  ton;  Floating  Crane  (Derrick  Barge),  80 
ton,  but  less  than  1^0  ►on;  Loader,  12  cu.  yds.  and  over;  Shovel, 
etc.,  S  cu.  yds.  and  over;  Canal  Triraser 

Group  18:  Crane,  over  200  ton;  Mhirley,  ISO  ton  and  over;  Floating 
Crane,  150  ton  nut  less  than  250  ton;  Wheel  tixcavator,  over  750  cu 
yds.  per  hour;  Band  Wagons,  in  conjunction  with  Wheel  Excavator 

Group  19:   Helicopter,  when  used  in  erecting  work;  Floating  Crane, 
250  ton  and  over;  Remote  controlled  earth  mbving  equipment:  Under- 
water equipment,  remote  or  otherwise 
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TRUCK  DRIVERS 


Group  1:   Battery  Rebuilders;  Bus  or  Manhaul  Driver;  Concrete 
Buggies  (power  operated) ;  Dump  Trucks,  side,  end  and  bottom 
dumps,  including  Semi  Trucks  and  Trains  or  combinations  there- 
of:  6  cu.  yds.  and  under;  Lift  Jitneys,  Fork  Lifts  (all  sizes 
in  loading,  unloading  and  transporting  material  on  job  site); 
Loader  and/or  Leverman  on  Concrete  Dry  Batch  Plant  (manually 
operated);  Pilot  Car;  Solo  Flat  Bed  and  misc.  Body  Trucks,  0- 
10  tons;  Truck  Ttnder;  Truck  Mechanic  Tender;  Water  Wagons 
(rated  capacity)  -  up  to  1,600  gallons 

Group  2:  "A*  Fram«  or  Hydra-lift  Truck  with  load  bearing  surface: 
Lubrication  Mjn,  Fuel  Truck  Driver,  Tireman,  Wash  Rack,  Steam 
Cleaner  or  combinations;  Team  Drivers 

Group  3;   Dump  Tricks,  side,  end  and  bottom  dumps,  including  Semi 
Trucks  and  Train*  or  combinations  thereof:   over  6  cu.  yds.  and 
including  10  cu.  yds.;  Slurry  Truck  Driver  or  Leverman;  Transit 
Mix,  and  Wpt  or  9ry  Mix  Trucks:   5  cu,  yds.  and  under;  Tireman 
Water  Wagons  (raied  capacity)  -  1,600  to  3,000  gallons 

Group  4:   Flahertf  Spreader  Driver  or  Leverman;  Lowbed  Equipment, 
Flat  Bed  Semi-trailer,  Truck  and  Trailers  or  doubles  transporting 
equipment  or  wet  or  dry  materials;  LuiPber  Carrier  Driver  -  Stadddle 
Carrier  (used  in  loading,  unloading  and  transporting  of  materials 
on  job  site);  Oil  Distributor  Driver  or  Leverman;  Water  Wagons 
(rated  capacity)  -  3,000  to  5,000  gallons 

Croup  5:  Dumpster*  or  similar  equipment,  all  sizes;  Transit  Mix 
and  Wet  or  Dry  Trucks,  over  5  cu.  yds.  and  including  7  cu.  yds. 

Group  6:   Dump  Trtcks,  side,  end  and  bottom  dumps,  including  Semi 
Trucks  and  Train*  or  combinations  thereof:  over  10  cu.  yds.  and 
including  20  cu.  yds.;  Transit  Mix  and  Wet  or  Dry  Mix  Truck,  over 
7  cu.  yds.  and  iacluding  9  cu.  yds.;  Truck  Mechanic  -  Welder  - 
Body  Repairman;  Water  Wagons  (rated  capacity)  -5,000  to  7,000 
gallons 

Group  7:   Dump  Tricks,  side,  end  and  bottom  dumps,  including  Semi 
Trucks  and  Train*  of  combinations  thereof:   over  20  cu.  yds.  and 
including  30  cu.  yds.;  Transit  Mix  and  Wft  or  Dry  Mix  Trucks,  over 
9  cu.  yds.  and  including  11  cu.  yds.;  Water  Wagons  (rated  capacity) 
oveV  7,000  gallo  IS  to  10,000  gallons 
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TRUCK  DRIVERS   (Cont'd) 

Group  B:   Dump  Trucks,  side,  end  and  bottom  cumps,  including  Semi 
Trucks  and  Trains  oc  combinations  thereof:   over  30  cu.  yds.  and 
including  40  cu.  yds.;  Transit  Mix  and  Wet  or  Dry  Mix  Trucks,  over 
11  cu.  yds.  and  including  IS  cu.  yds.;  Water  Wagon  (rated  capacity) 
over  10,000  gallons  to  15,000  gallons 


Group  9:   Dump  Trucks,  side,  end  and  bottom  dumps,  including  Seni 

Trucks  and  Trains  or  combinations  thereof:  Over  40  cu.  yds.  and 

including  50  cu.  yds.;  Transit  Mix  and  Wet  or  Dry  Mix  Trucks,  over 
13  cu.  yds.  and  including  15  cu.  yds. 

Group  10:   Dump  TrucKs,  side,  end  and  bottom  dumps,  including  Semi 

Trucks  and  Trains  or  combinations  thereof:  over  SO  cu.  yds.  and 
including  60  cu.  yd3. 


O 
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Group  11:   Dump  TrucKs,  side,  end  and  bottom  dumps,  including  Semi 
Trucks  and  Trians  or  combinations  thereof:   over  60  cu.  yds.  and 
including  70  cu.  yds. 


Group  12:   Dump  Trucks,  side,  end  and  bottom  dumps,  including  Semi 
Trucks  and  Trains  or  combinations  thereof:   over  70  cu.  yds.  and 
including  80  cu.  yds. 

Group  13:   Dump  TrucKs,  side,  end  and  bottom  dumps,  including  Semi 
Trucks  and  Trains  or  combinations  thereof:   over  80  cu.  yds.  and 
including  90  cu.  yds. 

Group  14:   Dump  Trucks,  side,  end  and  bottom  dumps,  including  Semi 
Trucks  and  Trains  or  combinations  thereof:   over  90  cu.  yds.  and 
including  100  cu.  yds. 

Drivers  and  Tenders  (handling  Sacked  cement  -  add  $0.1S  per  hour) 

Winch  Truck  -  takes  classification  of  Truck  on  which  Winch  is 
mounted. 


Unlisted  classifications  needed  for  work  not  included  within  the 
scope  of  the  classifications  listed  may  be  added  after  award  only 
as  provided  in  the  labor  standards  contract  clauses  29  CFR,  5.5 
(a) (1) (ii)) 
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WELDERS .    RIGGERS 


Rate   for   craft    to  which   welding   and  ripging   are 
incidpntal . 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1.  2,  14.  15,  19,  2S.  30.  35, 
36.  43,  44.  and  52 

(Federal  Acqutsttion  Circular  84-ai 
Federal  Acquisition  Regulation 

AGENCIES:  Department  of  Defense 
(DOD).  General  Services  Administration 
(CJSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
AcnON:  Final  rule. 

SUMMARY:  Federal  Acquisition  Circular 
(FAC)  84-«  amends  the  Federal 
Acquisition  Regulation  (FAR)  with 
respect  lo  the  following:  Civilian  Agency 
Acquisition  Council  Membership: 
Prompt  Payment  Discounts  in 
Evaluation  of  Offers;  Use  of  Standard 
Form  1442  for  Construction  Contracts 
Under  SBA's  '8(a)'"  Program:  Miller  Act 
Changes:  Undue  Restriction  of 
"Adequate  Price  Competition"; 
Government  Property  and  Title; 
Prescriptions  for  Clauses  to  be  Used  in 
Contracts  for  Architect  Engineer 
Services;  Contractor  Initiated  Purchase 
Order  Modifications;  Definition  of 
Industrial  Facilities;  Evidence  of 
Payment  to  Surety:  and  Minor  Editorial 
Changes. 

EFFECTIVE  DATE:  July  1.  1985. 
FOn  FVHtTHER  INFORMATION  CONTACT. 

FAR  Secretariat.  Room  4041.  GS 
Building.  Washington.  DC.  20405. 
Telephone  (202)  523-475.5 
SUPPLEMENTARY  INFORMATION: 

Public  Comments 

Public  comments  have  not  been 
solicited  with  respect  to  the  revisions  in 
FAC  M-6  since  such  revisions  either  (a) 
do  not  alter  the  substantive  meaning  of 
any  coverage  in  the  FAR  having  a 
significant  impact  on  contractors  or 
offerors,  or  (b)  do  not  have  a  significant 
effect  beyond  agency  internal  operating 
procedures. 

List  of  Subjects  in  48  CFR  Chapter  1 

Government  procurement. 
Dated:  lune  24. 1985. 
LawreiKe  |.  Rizzi, 

Director.  Office  of  Feileral  Acquisition  and 
Regulatory  Policy. 

Federal  Acquisition  Circular 

{Number  84-8) 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 


and  other  directive  material  contained 
in  FAC  84-8  is  effective  luly  1. 1985. 
Mary  Ann  Cilleaca, 

Deputy  Under  Secretary  (Acquisition 

SlanagewenI). 

Dwightlnk. 

Acting  Administrator. 

June  21. 1985. 

L.E.  Hopkins, 

Deputy  Assistant  Administrator  for 

Procurement,  NASA. 

Federal  Acquisition  Circular  (FAC) 
84-8  amends  the  Federal  Acquisition 
Regulation  (FAR)  as  specified  below. 
The  following  is  a  summary  of  the 
amendments: 

Item  I — Civilian  Agency  Acquisition 
Council  Membership 

FAR  1.201-1  is  revised  to  substitute 
the  Department  of  State  for  the 
Department  of  Housing  and  Urban 
Development  in  the  listing  of  members 
of  the  Civilian  Agency  Acquisition 
Council. 

Item  II — Prompt  Payment  Discounts  in 
Evaluation  of  Offers 

FAR  14.407-3  is  revised  to  include  a 
cross  reference  to  the  prescriptive 
language  that  governs  the  use  of  the 
clause  at  52.232-8.  Discounts  for  Prompt 
Payment.  FAR  15.608  is  revised  to  make 
it  clear  that  the  policy  expressed  in  FAR 
14.407-3  is  applicable  to  negotiated 
acquisitions.  The  contract  clause  at  FAR 
52.232-8  is  revised  to  express  the  policy 
that  is  staled  in  FAR  14.407-3. 

Item  HI— Use  of  Standard  Form  1442  for 
Construction  Contracts  Under  SBA  's 
"8(a)"  Program 

FAR  19.809-1  is  revised  to  require  the 
use  of  Standard  Form  (SF)  1442. 
Solicitation.  Offer,  and  Award 
(Construction.  Alteration,  or  Repair),  to 
award  construction  contracts  under  the 
authority  of  section  8(a)  of  the  Small 
Business  Act.  The  FAR  presently 
requires  use  of  SF  26,  Award/Contract, 
for  the  award  of  all  section  8(a) 
contracts.  However,  the  format  of  SF  26 
was  designed  for  supply-type  contracts 
utilizing  the  Uniform  Contract  Format 
concept.  This  feature  renders  the  SF  26 
inappropriate  for  the  award  of  section 
8(a)  construction  contracts. 

Item  IV — Miller  Act  Changes 

FAR  28.106-6  is  revised  to  reflect  the 
requirement  of  Public  Law  98-289  that 
transferred  the  responsibility  for 
furnishing  certified  copies  of  Miller  Act 
payment  bonds  from  the  Comptroller 
General  to  the  "department  secretary  or 
agency  head  of  the  contracting  agency." 


Item  V—  Undue  Restriction  of 
"Adequate  Price  Competition  " 

FAR  30.301  is  revised  to  correct  an 
incorrect  reference  that  has  been 
interpreted  to  unduly  restrict  tho 
intended  meaning  of  "adequate  price 
competition"  as  it  relates  to  Cost 
Accounting  Standards. 

Item  VI — Government  Properly  and 
Title 

FAR  35.014,  52.245-2.  52.245-5.  52.245- 
11,  and  52.245-15  are  revised  to  (a) 
adjust  the  dollar  threshold  (from  Sl.OOO 
to  $5,000)  for  contractor  retention  of  title 
to  Government  property  acquired  under 
research  contracts  with  nonprofit  higher 
education  institutions  and  nonprofit 
organizations,  (b)  include  additional 
language  ("and  other  tangible  personal 
property"),  (c)  eliminate  repetitive 
prescriptive  language,  and  (d)  reflect  a 
change  in  the  U.S.  Code  references. 

Item  VII — Prescriptions  for  Clauses  to 
be  Used  in  Contracts  for  Architect- 
Engineer  Services 

FAR  36.609.1,  36.609-2,  and  36-609-3 
are  revised  to  specify  that  the  clauses  at 
FAR  52.236-22.  52.236-23.  and  52.236-24 
are  to  be  inserted  only  in  fixed-price 
architect-engineer  contracts. 

Item  VIII^<^ontractor  Initiated 
Purchase  Order  Modifications 

FAR  43.301  is  revised  to  allow 
agencies  the  option  of  using  Standard 
Form  (SF)  30.  Amendment  of 
Solicitation/Modification  of  Contract. 
for  purchase  order  modifications.  This 
change  eliminates  the  conflicting 
requirements  in  FAR  13.503(b)  and  FAR 
43.301  on  the  use  of  SF  30. 

Item  IX— Definition  of  Industrial 
Focilities 

FAR  44.101.  44.201-2.  and  52.244-2  are 
revised  to  eliminate  the  implication  that 
the  term  "industrial  facilities  '  has  a 
meaning  other  than  that  of  the  term 
"facilities"  as  defined  in  FAR  45.301. 

Item  X— Evidence  of  Payment  to  Surely 

FAR  52.232-5  is  revised  to  place  the 
responsibility  for  furnishing  evidence  of 
full  payment  to  a  surety  in  the 
contractor,  rather  than  in  the 
Government. 

Item  XI— Editorial 

Part  2  is  revised  to  designate  the  text 
of  Subpart  2.1  as  section  2.101  and  to 
designate  the  text  of  Subpart  2.2  as 
section  2.201:  citations  in  the  contract 
clauses  at  52.244-1  and  52.244-2. 
referring  to  limitations  on  the  use  of 
cost-reimbursement  contracts,  are 
corrected:  and  minor  editorial 
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corrections  are  made  with  respect  to  the 
contract  clause  at  52.233-1.  and  the 
contract  clause  at  52.246-2  and  its 
alternates  I  and  II. 

Therefore.  48  CFR  Chapter  1  is      • 
amended  as  set  forth  below. 

1.  The  authority  citation  for  48  CFR 
Parts  1.  2. 14. 15. 19.  28.  30.  35.  36.  43.  44. 
and  52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  4e6(c|;  10  U.S.C. 
Chapter  137.  and  42  U.S.C.  2453(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1.201-1    [Amended] 

2.  Section  1.201-1  is  amended  by 
removing  in  paragraph  (b)(1)  the  words 
"Housing  and  Urban  Development"  and 
inserting  alphabetically  following  the 
word  "Labor"  the  word  "State". 

PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 


2.1    [Amended] 

3.  Subpart  2.1  is  amended  by 
designating  the  text  following  the 
subpart  heading  as  section  2.101 
Definitions. 


2.2    [Amended] 

4.  Subpart  2.2  is  amended  by 
designating  the  text  following  the 
subpart  heading  as  section  2.201 
Contract  clause. 

PART  14— SEALED  BIDDING 

5.  Section  14.407-3  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

14.407-3    Prompt  payment  discounts. 

*  •         •         •     I    * 

(b)  See  32.111(c)(1),  which  prescribes 
the  contract  clause  at  52.232-8. 
Discounts  for  Prompt  Payment. 

PART  15— CONTRACTING  BY 
NEGOTIATION 

6.  Section  15.608  is  amended  by 
adding  paragraph  (c)  as  follows: 

15.608    Proposal  evaluation. 

•  •         *         *         • 

(c) The  requirements  of  14407-3. 
Prompt  payment  discounts,  are 
applicable  to  negotiated  acquisitions. 

PART  19— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

7.  Section  19.809-1  is  amended  by 
revising  the  second  sentence  in 
paragraph  (a)  to  read  as  follows: 


19.809- 1    General. 

(a)  *  *  *  The  contracting  officer  shall 
use  the  Standard  Form  26  as  the  award 
form,  except  for  construction  contracts, 
in  which  case  Standard  Form  1442  shall 
be  used  as  required  in  36.701(b).  '  '  - 


PART  28— BONDS  AND  INSURANCE 

8.  Section  28.106-6  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

28.106-6    Furnishing  information. 

*  •  «  •  » 

(c)  When  a  payment  bond  has  been 
provided  for  a  contract,  the  head  of  the 
agency  or  designee  shall  furnish  a 
certified  copy  of  the  bond  and  the 
contract  for  which  it  was  given  to  any 
person  who  makes  a  request  therefor 
and  who  furnishes  an  affidavit  that  the 
requestor  has  supplied  labor  or 
materials  for  such  work  and  payment 
therefor  has  not  been  made  or  that  the 
requestor  is  being  sued  on  such  bond. 
The  person  who  makes  the  request  shall 
be  required  to  pay  such  costs  of 
preparation  as  determined  by  the  head 
of  the  agency  or  designee  to  be 
reasonable  and  appropriate  (see  40 
U.S.C.  270(c)). 

PART  30— COST  ACCOUNTING 
STANDARDS 

30.301    [Amended] 

9.  Section  30.301  is  amended  by 
removing  in  paragraph  {b)(8)  the 
reference  "(see  15.804-3(c))"  and 
inserting  in  its  place  the  reference  "(see 
15.804-3(b))". 

PART  35— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

35.014    [Amended] 

10.  Section  35.014  is  amended  by 
removing  in  paragraph  (b)  the  reference 
"41  U.S.C.  506."  and  inserting  in  its  place 
the  reference  "31  U.S.C.  6306";  by 
redesignating  paragraph  (e)  as 
paragraph  (c)  and  removing  the 
reference  "41  U.S.C.  506"  and  inserting  in 
its  place  the  reference  "31  U.S.C.  6306"; 
by  redesignating  paragraph  (c)  as 
paragraph  (d);  and  by  redesignating 
paragraph  (d)  as  paragraph  (e)  and 
removing  the  reference  "paragraph  (c)" 
and  inserting  in  its  place  the  reference 
"paragraph  (d)". 

PART  36— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

11.  Section  36.609-1  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 


36.609-1    Design  wittiin  funding 
limitations. 

»        *         •        •        * 

(c)  The  contracting  officer  shall  insert 
the  clause  at  52.236-22.  Design  Within 
Funding  Limitations,  in  fixed-price 
architect-engineer  contracts  except 
when  *  *  * 

12.  Section  36.609-2  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

36.609-2    Redesign  responsibility  for 
design  errors  or  deficiencies. 

•  *  *  •  • 

(b)  The  contracting  officer  shall  insert 
the  clause  at  52.236-23,  Responsibility  of 
the  Architect-Engineer  Contractor,  in 
fixed-price  architect-engineer  contracts. 

13.  Section  36.609-3  is  revised  to  read 
as  follows: 

36.609-3    Work  oversight  in  architect- 
engineer  contracts. 

The  contracting  officer  shall  insert  the 
clause  at  52.236-24,  Work  Oversight  in 
Architect-Engineer  Contracts,  in  fixed- 
price  architect-engineer  contracts. 

PART  43— CONTRACT 
MODIFICATIONS 

14.  Section  43.301  is  amended  by 
revising  pragraph  (a)(2)  to  read  as 
follows: 

43.301    Use  of  forms. 

(a)  *  *  * 

(2)  The  SF  30  may  be  used  for  (i) 
modifications  that  change  the  price  of 
contracts  for  the  acquisition  of 
petroleum  as  a  result  of  economic  price 
adjustment,  (ii)  termination  notices,  and 
(iii)  purchase  order  modifications  as 
specified  in  13.503. 


PART  44— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

15.  Section  44.101  is  amended  by 
alphabetically  adding  the  definition  of 
"Facilities"  to  read  as  follows: 

44.101    Definitions.. 

***** 

"Facilities"  (see  45.301). 


44.201-2    [Amended] 

16.  Section  44.201-2  is  amended  by 
removing  in  paragraph  (a)(1)  the  word 
"industrial". 
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PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

S2^30-«    (Amcnctodl 

17.  Section  52.230-6  is  amended  by 
removing  in  the  introdurtory  text  the 
reftrence  "30.302-2(d)"  and  inserting  in 
its  place  the  reference  "30.30a-2(d)". 

52.232-5    (Amended) 

18.  Section  52.23_-5  is  amended  by 
inserting  a  colon  after  the  word  "clause" 
in  the  introductory  text  and  removing 
the  remainder  of  the  sentence;  by 
removing  in  the  title  of  the  clause  the 
date  "(APR  1984)"  and  inserting  in  its 
place  the  diite  "()IJL  1985) ';  by  removing 
in  paragiaph  (ej  of  the  clause  the  word 
"furnishing"  and  inserting  in  its  place 
the  words  "the  Contractor  has 
furnished  ';  and  by  removing  both 
derivation  lines  following  "(End  of 
clause)". 

19.  Section  52.232-8  is  amended  by 
inserting  a  colon  after  the  word  "clause" 
in  the  introductory  text  and  removing 
the  remainder  of  the  paragraph;  by 
removing  in  the  title  of  the  clause  the 
date  "(APR  1984)"  and  inserting  in  its 
place  the  date  "(JUL  1985)";  by  adding  a 
paragraph  to  the  clause  and  designating 
it  as  paragraph  (a);  by  revising  the 
existing  clause  text  and  redesignating  it 
as  paragraph  (b);  and  by  removing  both 
derivation  lines  following  "(End  of 
clause)"  as  follows: 

52.232-9    Discounts  for  Prompt  Payment 

•  *         •         •  • 

[li]  Discounts  for  prompt  payment  vviil  not 
t>e  considered  in  the  evaluation  of  offers. 
However,  any  offered  discount  will  form  a 
pari  of  the  award,  and  will  be  talien  if 
payment  Is  made  within  She  disrount  period 
indicated  in  the  offer  by  ttte  oHeror.  As  an 
alternative  to  ofTering  a  prompt  paymar.t 
dincount  in  conjunction  with  the  offer, 
offerors  awarded  contract»  may  include 
prompt  payment  discounts  on  individual 
tnvt.'ices. 

(I>)  In  connection  with  any  disccunt  offered 
for  prompt  payment,  time  shall  be  computed 
from  (1)  the  dnte  of  completion  of 
performance  of  the  serv  ices  or  delivery  of  the 
supplies  to  the  carrier  if  acceptance  is  at 
point  of  origin,  or  date  of  delivery  at 
destination  or  port  of  embhrkation  if  delivery 
and  ac..-«ptance  are  at  either  of  tliese  points, 
or  (2)  the  date  a  proper  invoice  or  voucher  is 
received  in  the  office  spcciried  b>  the 
Government,  if  the  latter  is  later  than  date  of 
performance  or  delivery.  For  the  purpose  of 
computing  the  discount  earned,  payment 
shall  be  considered  to  have  been  made  on  the 
dale  which  appears  on  the  payment  check  or 
the  date  on  which  a  wire  transfer  was  made. 

(End  of  clause) 

52.232-10    (Anoendedi 

20.  Section  52.232-10  is  amended  by 
inserting  a  colon  after  the  word  "clause" 


in  the  introductory  text  and  removing 
the  remainder  of  the  paragraph;  by 
removing  in  the  title  of  the  clause  the 
date  "(APR  1984)"  and  inserting  in  its 
place  the  date  "(Jl-'L  1985) ';  by  removing 
in  paragraph  (c)  of  the  clause  the 
parenthetical  phrase  "(Appendix  A  of 
the  contract)";  and  by  removing  the 
derivation  line  following  "(End  of 
clause)". 

52.233-1    {Amended) 

21.  Section  52.23J-1  is  amended  by 
removing  in  the  introductory  text  the 
reference  "33014"  and  inserting  in  its 
place  the  reference  "33.214";  and  by 
inserting  a  colon  following  the  word 
"clause"  and  removing  the  remainder  of 
the  paragraph. 

52.236-22    {Amended] 

22.  Section  52.236-22  is  amended  by 
inserting  a  colon  after  the  word  "clause" 
the  fit  St  time  it  appears  in  the 
introductory  text  and  removing  the 
remainder  of  the  paragraph. 

52.236-23    (Amended] 

23.  Section  52.236-23  is  amended  by 
instrting  a  colon  after  the  word  "clause" 
in  the  introductory  text  and  removing 
the  r'jmainder  of  the  paragrapli. 

5^236-24    (Amended) 

24.  Section  52.2.36-24  is  amended  by 
inserting  a  colon  after  the  word  "clause" 
in  the  introductory  text  and  removing 
the  remainder  of  the  paragraph. 

52.244-2    (Amended) 

25.  Sc'Ltinn  52.244-2  is  amended  by 
inserting  a  colon  after  the  word  "clause" 
in  the  introductory  text  and  removing 
the  remainder  of  the  parjqraph;  by 
removing  in  the  title  o^  the  clause  the 
reference  "(APR  1984) "  and  inserting  in 
its  place  the  reference  "(JUL  1985) ';  by 
removing  in  paragraph  (a)(4)  of  the 
clause  the  word  "ir.dustrial ';  by 
removing  in  paragraph  (g)  of  the  clause 
the  reference  "subsection  16.301-4"  and 
inserting  in  its  place  the  reference 
"paragraph  15.903(d) ':  and  by  inserting 
a  comma  in  paragraph  (i)[l)  of  the 
clause,  fi'llowing  the  reference  "52.218- 
17". 

26.  Section  52.2-J5-2  is  amended  by 
inserting  a  colon  following  the  word 
"clause"  in  the  introductory  text  and 
removing  the  remainder  of  the 
paragraph;  by  revising  the  introductory 
text  of  Alternate  I:  by  removing  in 
Alternate  II  the  date  "(APR  1984)"  and 
inserting  in  its  place  the  date  "(JUL 
1985)";  by  revising  the  introductory  text 
of  Alternate  II;  by  inserting  in  the  first 
sentence  of  paragraph  (c)(4)  of  Alternate 
II.  following  the  word  "equipment",  the 
words  "(and  other  tangible  personal 
property)";  by  removing  the  figure 


"$1,000"  wherever  it  appears  in 
paragraph  (c)(4)  of  Alternate  II,  and 
inserting  in  its  place  the  figure  "$5,000": 
and  by  removing  the  four  derivation 
lines  following  the  end  of  paragraph 
(g](10)  of  A/lorrate  I!  as  follows: 

52.245-2    Government  Property  (Flxed- 
Prtce  Contracts). 

•  *         »         *         « 

Alternate  I  (APR  1984).  As  prescribed  in 
43.106(b)(2)  substitute  the  following 
paragraph  (g)  for  paragraph  |g)  of  the  basic 
clause: 

•  •  •  «  • 

Alternate  11  (JUL  1985).  As  prescribed  in 
4.5  106(b)(3).  substitute  the  following 
paragraphs  (c)  and  (g)  for  paragraphs  (c)  and 
(g)  of  the  basic  clause: 

•  •  *  •  • 

27.  Section  52.245-5  is  amended  by 
inserting  a  colon  in  the  introductory  text 
following  the  word  "clause"  and 
removing  the  remainder  of  the 
paragraph;  by  removing  in  Alternate  I 
the  d.tte  "(APR  1984) '  and  inserting  in 
its  place  the  date  "(JUL  1985)";  by 
revising  the  intruducloiy  text  of 
Alternate  I  by  inserting  in  the  first 
sentence  of  paragraph  {cj(4)  of  Alternate 
I.  following  the  word  "equipment",  the 
words  "(and  other  tangible  personal 
property)";  by  removing  the  figure 
"$l,0OO"  wherever  it  appears  in 
paragraph  (t;)i4)  of  Alternate  I,  and 
inserting  in  its  place  the  figure  "$5,000"; 
and  by  removing  both  derivation  lines  at 
the  end  of  paragraph  [c]{5)  cf  Alternate 
I.  as  foJIows: 

52.245-5    Government  Pi operty  (Cost- 
Reimbursement,  T)me-and-Mater<8l,  or 
L^bor-Kour  Conn-acts). 

•  •         *         •         • 

Alternate  I  []\Jl  J983).  As  prescribed  in 
45.302-6(e)t21.  subs'itute  the  fo!lowi".g 
paragraph  (c)  fui  paragraph  (r)  .3f  the  basic 
clause: 


28.  Section  52.245-11  is  amended  by 
inserting  a  colon  in  the  mtroductory  text 
following  the  word  "clause"  and 
removing  the  remainder  of  the  senterxe; 
by  revising  the  introductory  text  of 
Alternate  I;  by  revising  the  first 
sentence  in  paragraph  (c)(1)  of  Alternate 
I;  and  by  removing  the  derivation  line  at 
the  end  of  paragraph  (c)(6)  of  Alternate  I 
as  foDows: 

52Jt45-1 1    Government  Property  (Facilities 

Use). 

•         *         •         •         « 

Alternate  I  (July  1985).  As  prescribed  in 
4S.302-e(eK2).  substitute  the  following 
paragraph  (c)  of  the  basic  clause: 

(c)  Title.  (1)  Title  to  equipment  (and  other 
tangible  penKinal  property)  having  a  unit 
acquisition  coat  of  less  than  $5.(KX),  purchased 
with  funds  available  for  research,  shall  vest 
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in  the  Contractor  upon  acquisition  or  as  soon 
thereafter  as  feasible,  provided  that  the 
Contractor  received  the  Contracting  Officers 
approval  before  acquiring  the  equipment. 


29.  Section  52.245-15  is  amended  by 
revising  the  introductory  text  of  the 
clause;  by  removing  in  the  title  of  the 
clause  the  date  "(April  1934)"  and 
inserting  in  its  place  the  date  "(July 
1985)";  by  removing  in  paragraph  (a)  of 
the  clause  the  reference  "Public  Law  95- 
224  (41  U.S.C.  506)."  and  inserting  in  its 
place  the  reference  "Public  Law  97-258 
(31  U.S.C.  6306).";  and  by  removing  the 


derivation  line  following  "(End  of 
clause)". 

52.245-15    Transfer  of  Title  to  the 
Facilities. 

As  prescribed  in  45.302-7(d),  insert  the 
following  clause: 


52.246-2    [Amended] 

30.  Section  52.246-2  is  amended  by 
inserting  a  colon  in  the  first  sentence  of 
the  introductory  text  following  the  word 
"clause"  and  removing  the  remainder  of 
the  paragraph;  by  removing  in  the  last 
sentence  of  (1](2)  of  the  clause  the 


phrase  "right  to  contract"  and  inserting 
in  its  place  the  phrase  "right  by 
contract";  by  removing  in  the  clause,  in 
Alternate  I  and  in  Alternate  II.  the  date 
"(April  1984)"  arid  inserting  in  each 
place  the  date  "(July  1985)";  by  removing 
in  paragraph  (1)  of  the  clause,  in 
paragraph  (1)  of /1/^er/7a/e  /and  in 
paragraph  (1)  o{  Alternate  II,  the 
reference  "paragraph  (f)"  and  inserting 
in  each  place  the  reference  "paragraph 
(k)";  and  by  removing  the  derivation 
lines  following  the  last  paragraph  of  the 
clause,  o{  Alternate  I  and  o{  Alternate  II. 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  201-22  and  201-45 

jFIRMR  AtTKlt.  31 

Establishing  integrated  Records 
Management  Provisions  for  the 
Federal  Information  Resources 
Management  Regulation  (FIRMR) 

AGENCV:  OfHce  of  Information 
Resources  Management.  GSA. 
ACTION:  Final  rule. 


SUMMARY:  (a)  This  resuiation  codifies, 
ciincels.  and  supersedes  FIRMR 
Temporary  Regulation  12  (50  FR  14220. 
April  11.  1985]  which  established  FIRMR 
Parts  201-22.  Records  Management 
Programs,  and  201-45,  Management  of 
Records.  The  material  in  this 
amendment  was  the  subject  of  a  Federal 
Register  notice  of  proposed  rulem. iking 
on  February  19, 1985  (50  FR  69-0, 
February  19, 1985).  and  a  direct  request 
for  comments  was  sent  to  all  Federal 
agencies  on  February  14, 1985.  This 
regulation  reflects  the  reconciliation  of 
comments  received  in  response  to  those 
requests. 

(b)  This  regulation  addresses  the 
division  of  responsibilities  between  the 
National  Archives  and  Records 
Administration  (\ARA)  and  GSA  under 
Pub.  L  98-497.  It  also  provides 
guidelines  on  the  economic  and  effective 
management  of  mail,  files,  directives, 
forms,  reports,  micrographics,  copy, 
correspondence,  and  records  equipment 
and  supplies.  The  form.er  section  on 
ADP  records  management  was  deleted 
to  eliminate  duplication  and  to  foster  an 
integrated  approach  to  records 
management  without  regard  to  record 
medium.  Regulations  governing  records 
disposition  and  adequacy  of 
documentation  are  not  included  in  this 
amendment.  NARA  is  responsible  for 
those  areas  under  Pub.  L.  98-497. 
effective  April  1, 1985. 
EFFECTIVE  DATE:  This  regulation  is 
effective  June  28,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Mullins,  Policy  Branch  (KMPP). 
telephone  (202)  566-0194  or  FTS.  566- 
0194. 

SUPPLEMENTARY  INFORMATION:  (a)  Pub. 
I..  98— J97,  the  National  .Archives  and 
Records  Administration  Act  of  1984. 
was  signed  on  October  19,  1984.  Under 
the  Act,  the  National  Archives  Records 
Service  (NARS)  became  an  independent 
agency  known  as  the  National  Archives 
and  Records  Administration  (NARA), 
effective  April  1. 1985.  As  a  result, 
responsibility  for  the  administration  of 
the  provisions  contained  in  FPMR  Pari 


101-11  was  divided  between  GSA  and 
NARA.  FIRMR  Temporary  Regulation  12 
reflected  that  division  of  responsibilities 
and  incorporated  into  the  FIRMR  those 
provisions  of  FPMR  Part  101-11  which 
promote  economic  and  effective  records 
management.  NARA  is  establishing  a 
regulation  in  36  CFR  Chapter  XII  that 
will  include  the  FPMR  provisions  that 
address  records  disposition  and 
adequacy  of  documentation. 

(b)  The  General  Services 
Administration  has  determined  that  this 
rule  is  not  a  major  rule  for  purposes  of 
F.xecutive  Order  12291  of  February  17, 
1981.  GSA  decisions  are  based  on 
adequate  information  concerning  the 
need  for.  and  the  consequences  of,  the 
rule.  The  rule  is  written  to  ensure 
maximum  benefits  to  Federal  agencies. 
This  is  a  Governmentwide  management 
regulation  that  will  have  little  or  no  net 
cost  effect  on  society. 

(c)  Derivation  Tables  fur  Individual 
Parts. 

Derivation  Table  for  Part  201  22 


FIRMR  McMna 

FPMRtMCM 

201-22  000    „ , 

701  noeit 

101-11000 
101-11  101 

201-22  001-1 _.      ._        . 

701-??  001-1 

101-11  101-1 
101-11  101  2 

201-22001-3           

20'-??  001-4 

Non* 
101-11  101-4 

201-22002.      

201-22002-1 .       

jni  -77  007-2 

101-11  103-1. 
101-11  104, 
101-11  20>-2. 
101-11  SOI 
101-11  102 
101-11  102-1 
101-11  102-2 

2O'-?20O?-3 

101-11  102-3 

201-22002-4     

701-77  nn7-4              

101-11  102-4 
101-11  102-e 

70i.77my 

101-11  103 

70i-77nrt>.} 

101-11  103-2 

201-22  003-i 

201-22003-3 

101-11  103-3 
101-11  103-4 

Derivation  Table  for  Part  201  45 


FIRMR  MClnn* 

FPMR  MufCM 

201-45100 ...-  

70i-4f  ipi 

101-11200 
101-11  201 

201-45  101-1...      „_              .   

701-41 10}                 

101-11201-1 
101-11206 

701^4 107-'              

101-11  20S-1 

201-45  102-i. 

7ni-4S  109-9 

101-11206-3 
101-11206-4 

701-45  i(n              

101-11.207 

201-45  103-1. ...„ _. 

101-11207-1 
101-11  207-3 

7ni-45 103-9              

101-11  207-4 

201-45  104 _                _. 

101-11  206 

701-4^  104-1 

201-45  104-a ' 

7ni-4«  104-3 

Nona 
101-11  206-1 

201-45  104-4 _ 

701^«ii04-S      

101-11206-3. 
101-11206-4 
Non. 

201-45  105 

201-45  105-1... 
201-45  105-2 
2C1-45  105-3 
201-45  105-4 
2C1-45  10S-S.. 

201-45  106 

201-45  106-1 
201-45  106-2. 
201-45106-3 


101-11  209 
101-11  209-1 


101-11  209-4 

101-11206-5 

101-11  206-6 

101-11302 

101-11302-1 

101-11302-2 

101-11  M2-4 


Derivation  Table  for  Part  201  45- 
Continued 


201-45  106-4       . 

201-45  107 

201-45  107-1 

201-45  107-».I.._ 

201-45  107-3. 

201-45!  06 

201-45  106-1 _ 

201-45  106-*-.... 


201-45  106-3.. 
201-45  106 ..  _ 
201-45  106-1.. 
201-45  106-3-. 


201  45  106-3. 
201-45  106-4... 

201 -4S  no  

201-45  110-1... 
201-45  110-3... 


201-452 

201-45  3    

201-45  400 

201-45  401 

201-45  401-1 

201-45  401-3 

201-45  401-3 

201-45  401-4 

201-45  401-5._. 
201-45  401-S.-.. 

201-45  401-7 

201-45  401-6 

201-45  401-3 


FPMR  MUfOM 


201-45  401-10 

201-45  500 

201-45  500-1..- 

201-45  501 

201-45  502 


201-45  503. 
201-45  504. 


201-45  504-1- 


201-45  504-2 


201-45  505. 


201-45  50»-1_ 

201-45  506. 

2C1-45  507 

201-45506.. 

201-45  508 

201-45  510 

201-45  510-1 
201-45  510-3. 
201-45  510-3... 


201-45  511  

201-45  512 

201-45  513 

201-45  514 

201-45  600 - 

201-45  801 

201-45  602 

201-45  603 

201-45  804..- 

201-45  80S 

201-45606 


201-45807 

201-45606 

201-45  806 -. 

201-45606-1..- 

201-45  806-2 

201-45  606-3 

201-45610 

201-45610-1.-. 

201-45  610-3..- 

201-45  811 

201-45  7 

201-45  800 

201-45601 

201-45  803 

201-45  803 


101-11  302-5 
101-11  304 
101-11  304-1 
101-11  304-3 
101-11304-4 
101-11  305 
101-11  305-1 
101-11  305-3. 
101-11305-4 


101-115 

101-11500 

101-11  503 

101-11  504 

101-11  505 

101-11  306 

101-11306-1 

101-11  306-3 

101-11  30&-4 

Rnarvad 

R«««>ved 

Nona 

101-11603 

101-11  803-1 

101-11  603-3 

101-11803-4 

101-11  603-S 

101-11803-6 

101-11603-7 

101-11803-6 

101-11603-6. 

101-11803-10 

101-11603-11. 

101-11603-12. 

101-11803-13. 

101-11803-14 

101-11603-15 

101-11800 

101-11  600-1 

101-11  601. 

101-11803. 

101-11804. 

101-11605 

101-11605-1, 

101-11605-2 

101-11695-1. 

101-11605-2 

101-11806-6 


101-11806-7 

101-11806-6 

Nona 

101-11806-1 

101-11806-1 

101-11806-1 

101-11806-1 


101-11  806 
101-11606-3 


101-11807. 
101-11  1100 
101-11  1101 
101-11  1100-1 
101-11  1103 
101-11  1104. 
101-11  1105-1 
101-11 1105-3 
101-11 1106-3 
101-11  1106-2 
101-11  1105-2 
101-11  1107 
101-11  1107-1 
101-11  1107-2 
101-11  1107-5 
Nam. 

101-11  1107-6. 
101-45.1107-7 
101-11  1107-6 
101-11  1106 


301-45604- 


101-11  1000 
101-11  1001 
101-11  1002 
101-11  1003, 
101-11  1004 
101-11  1005 


(d)  Distribution  Tables. 


101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 

101- 
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In  the  following  tables  the 
designation.  "NARA,"  means  that  the 
cited  FPMR  material  is  the  responsibility 
of  the  National  Archives  and  Records 
Administration  under  Pub.  L.  98-497. 

DiSTBiBUTioN  Table  for  Part  201-22 

FPMR  aouitH  !  FIRMR  sections 


101-11000 

101-11  101 

-- 

201-22.000. 
201-22  001 

101-11  101-1 

201  22  001-1 

101-11  101-2 

201-22  001-2 

101-11  101-3 „ 

101-11 101-4 

201-22.001-3. 
201-22.001-4. 

101-11  101-5 

" - 

201-22  003-1 

101-11.108 

101-11  102-1 

201-22.002. 
201-22002-1. 

101-11 102-2 

101-11  102-3 _ 



201-22  002-2. 
201-22  002-3 

101-11  102-4 __ 

101-11 102-5    



201-22  002-4. 
NARA 

101-11  102-6 _ 

101-11  103 _ 

101-11  103-1        .    . 



201-22  002-5. 
201-22  003. 
201-22  001-4 

101-11 103-2 

101-11  103-3    

- 

201-22003-1. 
201-22  003-2 

101-11  103-4 

201-22  003-3. 

101-11.104 

201-22.001-4. 

Distribution  Table  for  Part  201-45 


FPMR 

SOurcM 

FIRMR  ssctons 

101-11200 

101-11  201  ....„ 

201-45  100. 
201-45101. 

101-11  201-1 

201-45  101-1 

101-11202 

101-11202-1 

101-11  202-2 



- 

NARA. 
NARA 
NARA 

101-11203...- _ 

NARA. 

101-11203-1 

NARA 

101-11  203-2 

NARA 

101-11204 

101-11205 

-■ 

Deleted 
Oeletad 

101-11  206 

201-45  102 

101-11.206-1 

201-45  102-1 

101-11206-2 

201-2  001. 

101-11206-3 

201-45.102-2 

101-11  206-4 

201-45  102-3 

101-11.207 

201-45  103 

101-11207-1 

201-45103-1 

101-11207-2 

201-2.001. 

101-11  207-3 

201-45  103-2 

101-11207-4. 

201  -45  103-3 

101-11206 _. 

101-11208-1 _. 



201-45104. 
201-45.104-3. 

101-11206-2 

201-2.301 

101-11  206-3 

201-45  104-4 

101-11  206-4 

201-45  104-4 

101-11  209 

201-45  105 

101-11209-1 

101-11209-2 

101-11209-3 

101-11  209-4 

"""""■ 

201-45105-1 

^01-^^oo1-4. 

201-2001. 
201-45  105-3 

101-11  209-5 

201-45  105-4 

101-11209-6 

201-45.105-5 

101-11  210 

"^ 

Deleted 

101-11.301 

Deleted 

101-11302 

201-45.106. 

101-11302-1 

101-11  302-2 

201-45.106-1. 
201-45  106-2 

101-11302-3 

101-11302-4 

101-11302-5 

101-11  303 



-•• 

201-2  001. 
201-22.106-3. 
201-45106-4 
None 

101-11304 

201-45  107 

101-11  304-1 

201-45  107-1 

101-11  304-2 

201-2  001. 

101-11304-3  

201-45  107-2 

101-11.304-4 

201-45107-3. 

101-11.305 

101-11  305-1 

201-45.108. 
201-45  108-1 

101-11  305-2 

201-2  001. 

101-11305-3 

101-11305-4 „.... 

101-11  306 



201-45.108-2. 
201-45  108-2. 
201-45  110 

101-11306-1 

101-11  306-2 

201-45.110-1. 
201-2  oof 

101-11306-3 

101-11  306-4 

' 

201-45  110-2. 
201-45.110-2. 

Distribution  Table  for  Part  201  45— 
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FPMR  sources 


FIRMR  sect'crs 


101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 
101- 

101- 

101- 
101- 


320 

321 

322 

323 

324_ 

325 

326 

327 

328 

329 

401 

402 

403 

404 

405 

406 

407 

406 

409 

410 

411 

412 

500 

501 

502 

503 

504 

505 

506 

507 

508 

509 

510 

601... 

602 

803 

803-1 .... 
603-2... 
603-3... 
603-4.. 
603-5... 
603-6  .. 
603-7 

603-8 

603-9... 

603-10  . 

603-11  . 

803-12 

603-13. 

603-14. 

603-15. 

701 

701-1 

701-2 

701-3 

701-4 

701-5 

701-6    . 

800 

800-1 

801 

802 

803 

804 

805 

805-1 


NARA. 

NARA. 

NARA 

NARA 

NARA. 

NARA 

NARA 

NARA 

NARA 

NARA 

NARA. 

NARA 

NARA 

NARA 

NARA 

NARA 

NARA. 

NARA 

NARA 

NARA 

NARA 

NARA. 

201-45.109-1. 

201-22  001-4 

201-2  001 

201-45109-2 

201-45.109-3 

201-45.109-4 

NARA 

NARA. 

NARA 

NARA 
..;  NARA. 
..|  OeleteO 
..  Oeic'ea. 
..  201^45401. 
..  201-45401-1 
..|  201-2001. 
..'  201-45401-2 
..I  201-45  401-3. 
..I  201-45.401-4. 
..1  201-45.401-5. 
..|  201-45401-6 
..|  201-45.401-7 
..■  201-45.401-8 
..j  201-45  401-9 
..!  201-45401-9 


201-45.401-9 


201-45401-9 
201-45.401-9 

t  201-45  401-10 
NARA 

I  NARA. 

I  NARA. 


805-2. 


806 

806-1 


101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 


806-2 
806-3 
.806-4 
806-5 
.806-6 
806-7 
806-8. 

807 

808 

9 

1000... 
10O1  .. 
1002... 
1003 
1004.. 
.1005  .. 


NARA 

NARA. 

NAPA 

NARA 

201-45500 

201-45.500-1 

201-45  501 

201-2.C01. 

201-45.502. 

201-45503 

201-45504. 

201-45504-1, 

20  ■"-45.504-2. 

201-45  504-1. 

201-45504-2. 

Deleted. 

201-45  509. 

201-45.510. 

201-45  5-0-1. 

201-45.510-2 

Deleted. 

201-«55i2 

Deleted. 

Deleted. 

201-45  507 

201-45506. 

201-45505 

201-45.514. 

201-45511 

Deleted. 

201-45800 

201-45.801 

201-45802. 

201-45.303 

201-45803 

201-45  804. 


Distribution  Table  for  Part  201-45— 
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FPMR  sources 


FIRMR  sec^o'S 


101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
lDl-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 

ni-ii 

101-11 
101-11 
101-11 
101-11 
101-11 
101-11 


1100 

1100-1  . 

not 

1102 

1102-1  .. 

1102-2. 

1102-3  . 

1102-4.. 

1102-5.. 

1102-6. 

1102-7 

1103 

1104 

1105 

1105-1  .. 
1105-2  , 
1105-3 

1106 

1106-1  . 
1106-2. 
1106-3 

1107 

.1107-1.. 
1107-2 
1107-3 
1107-4.. 
1107-5., 
1107-6.. 
1107-7. 
1107-6.. 
1107-9 

1108 

1109 

12 


101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 
101-11 


.13 

4900 _ 

4901 

4902 

4903 

4904 

4905 

4S06 

4907 

4908 

4909 

4910 

4911 

4912 

.4913 

4914 

4915 

4916 

4917 

4918 - 

4919 

4920 

4921 

4922 

4930-248 

4930-248-A 

.4930-249 

4930-249-A 

4930-250 

4930-282.. 

4931 

4932.. 


201-45  600 

201-45  602 

201-45  601 

201-2  001 

201-2001 
I  201-2  001 
I  201-2  001 
I  201-2  001 
!  201-2  001 
;  201-2001 
i  201-2  M'1 

:  201-45  wa 
I  201-45  e-j* 
I  Deleted 
j  201-45  604 
;  201-45608 
I  201-45  605 
I  Deleted 
I  Deleted 
;  201-45  6-.17 

201-45  606 

201-45  609 

201-45  609-1 

201-45  6-59-2 

Deleted 

Deleted 

201-45.eOS-3. 

201-45.610-1 

201-456T,-1 

201-45610-2 

Deleted 

201-45. 6.1 

Deleted 

To  be  rest  r.cea 
(see  41  CFR 
101-6 10) 

NARA 

Deleted 

NARA 

NARA. 

NARA 

NARA 

NARA 

NARA 

NARA. 

NARA 

NARA 

NARA 

None. 

Deleted 

Deleted 

Deleted 

Deleted 

Deleted 

Deleted 

Delete::: 

Deleted 

Deleted 

NARA. 

Delelefl 

De'eied 

Deleted 

Deleted 

Deleted 

Deleted 

NARA 

NARA. 

NARA 


List  of  Subjects 

^1  CFR  Part  201-2 

Government  procurement. 
Government  property  management. 
Government  records  management. 

41  CFR  Part  201-22 

Government  records  management. 
CFR  Part  201-45 

Government  records  management. 

Chapter  201  of  Title  41  is  amended  as 
set  forth  below: 
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PART  201-2— DEFINITIONS  OF 
WORDS  AND  TERMS 

1  The  authority  citation  fur  Part  201-2 
continues  to  read  as  follows: 

Aulhoritv:  Sec.  205(c).  63  Stat  .(90:  40 

ISC   imr] 

^201-2.001    (Amendedl 

J.  S»!ction  201-2.001  is  amended  by 
adding  (alphabetically)  definitions  to 

reiid  as  follows: 

•         •         •         • 

"Computer  output  microform  (COM)  " 
— see   Microform  terms." 

•  •  •  •  • 

Continuation  sheet" — see 
Stationery  terms." 
"Copy  terms"  include — 

(a)  "Copier"  means  a  machine  that 
creates  paper  copies  directly  without 
requiring  the  creation  of  an  intermediate 
master  or  plate  for  each  original. 

(b)  "Copy"  means  a  duplicate  of  a 
document  previously  created. 

(c)  "Copying"  means  the  making  of 

( iipips  whether  by  copier  or  duplicator. 

(d)  "Copying  equipment"  means  either 
copiers  or  duplicators. 

(e)  "Duplicator"  means  a  machine  that 
produces  paper  copies  through  the  use 
of  an  intermediate  master. 

"Correspondence"  means  letters,  form 
letters,  telegrams,  memoranda, 
endorsements,  summary  sheets,  postal 
cards,  memo  routing  slips,  and  f)ther 
written  communications. 
•         •         •         «         • 

Directive  terms  include — 

(a)  "Directive"  means  a  written 
communication  that  initiates  or  governs 
action,  conduct,  or  procedure.  Directives 
are  often  issued  as  circulars,  notices, 
regulations,  orders,  and  handbooks,  and 
include  materials  usually  issued  to 
multiple  addressees  in  multiple  copies 
for  insertion  in  policy,  administrative,  or 
operations  manuals.  News  releases, 
program  announcements,  catalogs,  price 
lists,  training  materials,  and 

c  orrespondence  are  not  included. 

(b)  "Directives  management"  means 
the  effective  and  efficient  development 
and  control  of  directives  and  their 
dist.'ibution.  maintenance,  and  use. 

(c)  ■External  directive"  means 
officidily  prescribed  guidance  such  as 
rules,  notices,  and  regulations  issued  to 
a  primary  audience  outside  the 
originating  agency. 

(d)  "Internal  directive"  means 
officially  prescribed  intra-agency  policy 
or  procedure,  delegation  of  authority,  or 
assignment  of  responsibility. 

"Directives  Management" ' — see 
Directive  terms." 


"Exception"' — see  "'Form  terms.' 

•  •  •  •  • 

"External  directive" — see  "Directive 
terms. " 
"E.xtemal  reporting  requirement"— see 
Report  terms. " 
■  Facility" — see  ""Microform  terms." 

•  «        •        •         • 

"File"  means  an  arrangement  of 
records.  The  term  is  used  to  denote 
papers,  photographs,  photographic 
copies,  maps,  machine-readable 
information,  or  other  recorded 
information  regardless  of  physical  form 
or  characteristics,  accumulated  or 
maintained  in  filing  equipment,  boxes, 
or  machine-readable  media,  or  on 
shelves,  and  occupying  office  or  storage 

space. 

•  •        •        •        • 

"Flat  envelope'" — see  "Stationery 

terms" 
"Form  terms""  include — 

(a)  "Form"  means  a  fixed  arrangement 
of  captioned  spaces  designed  for 
entering  and  extracting  prescribed 
information,  including  ADP  systems 
forms.  (See  definition  of  non-form  item.) 
Examples  of  ADP  systems  forms  are: 

(1)  Paper  forms  designed  to  collect 
data  for  computer  input;  and 

(2)  Form  layouts  that  are: 

(i)  Preprinted  on  continuous-feed 
computer  paper, 

(ii)  Cdhtained  on  overlays  used  to 
generate  formatted  computer  outputs:  ur 

(iii)  Programed  by  a  Federal  agency 
and  printed  by  a  computer. 

(b)  "Format"'  means  a  guide,  table, 
sample,  or  exhibit  that  illustrates  a 
predetermined  arrangement  or  layout  for 
presenting  data. 

(c)  "Exception""  means  GSA  approval 
for  an  agency  to  change  the  content, 
format  or  printing  specifications  of  a 
Standard  or  Optional  form.  (Exceptions 
are  not  deviations.)  Content  exceptions 
apply  to  Standard  forms  only,  while 
format  and  printing  exceptions  apply  to 
both  Standard  and  Optional  forms. 

(1)  Content  exceptions  are  changes  to 
the  data  elements  of  a  form  (i.e.. 
additions,  deletions,  or  revisions). 

(2)  Format  exceptions  are  changes 
made  by  rearranging  the  data  elements 
or  spacing  of  entries  on  a  form  without 
change  to  the  data  elements. 

(3)  Printing  exceptions  are  changes  in 
the  printing  specifications  of  a  form  (e.g.. 
changes  to  paper,  including  size,  and  the 
establishment  of  sets  and  marginally- 
punched  constructions)  that  result  in  no 
changes  in  content  or  format. 

(d)  ".N'on-form  item"  means  a  printed 
product  without  spaces  for  entering 
information.  Such  items  (instruction 
sheets  and  bulletins,  pamphlets,  notices, 
contract  clause  sheets,  placards,  certain 


tags  and  labels,  pattern  letters,  guide 
letters,  and  form  letters,  etc.)  may  be 
assigned  form  numbers  and  controlled 
through  the  forms  management  program 
for  referencing,  printing,  stocking,  and 
distributing,  but  are  excluded  from 
statistical  reporting  of  forms,  and  are 
identified  as  non-form  or  other  items 

(e)  "Optional  form"  means  a  form 
developed  by  a  Federal  agency  for  use 
in  two  jr  more  agencies  and  approved 
by  GSA  for  nonmandatory 
Governmentwide  use. 

(f)  Overprinting"  means  the  printing 
of  pertinent  identical  entries  (e.g.. 
agency  name  and  address,  accounting 
codes  and  organization  codes)  in  a 
cnptioned  area  on  a  Standard  or 
Optional  form.  Overprints  are  not 
exceptions. 

(gj    Promulgating  agency  "  means  any 
Federal  agency  that  develops  a 
Standard  form  as  defined  in  this  S  201- 
2.001  and  prescribes  the  mandatory 
Governmentwide  use  of  thafform  in  a 
regulation. 

(h)  "Public-use  report  form"  means  a 
form  that  is  used  to  gather  information 
from  the  public  or  from  State  or  local 
governments. 

(i)  "Report  form'  means  a  special 
category  of  form  that  is  designed  for 
collecting  identical  information  from 
persons  or  organizations  either  inside  or 
outside  the  collecting  agency. 

(j)  "Sponsoring  agency"  means  any 
Federal  agency  that  develops  an 
Optional  form  as  defined  in  this  §  201- 
2.001 

(k)  "Standard  form"'  means  a  form 
prescribed  by  a  Federal  agency, 
pursuant  to  its  authority,  and  approved 
by  GSA  for  mandatory  Governmentwide 
use. 

"Format" — see  "Form  terms." 

•  •         •        «        • 

Internal  directive" — see  "Directive 

terms.  ■ 

•  •         •         •         * 

"Letterhead" — see  "Stationery  terms." 
"Lettersize  envelopes" — see 
"Stationery  terms." 

•  •         *         *         • 

"Mail"  means  letters, 
telecommunications,  memoranda,  post 
cards,  documents,  packages, 
publications,  and  other  communications 
received  for  distribution  or  dispatch. 

•  •         *         •         • 

"Manifold  carbon  tissue  set" — see 

"Stationery  terms" 

•  •         •        •        * 

"Microfilm  " — see  "'Microform  terms." 
"Microform  terms"  include — 
(a)  "Computer  Output  Microform 
(COM)"  means  microforms  containing 


data  produced  by  a  recorder  from 
computer  generated  signals. 

(b)  "Facility"  means  an  area  set  aside 
for  equipment  and  operations  required 
in  the  production  or  reproduction  of 
microforms  either  for  internal  use  or  for 
the  use  of  other  organizational  elements 
of  the  Federal  Government. 

(c)  "Microfilm"  means  (1)  Raw 
(unexposed  and  unprocessed]  film  with 
characteristics  that  make  it  suitable  for 
use  in  micrographics; 

(2)  The  process  of  recording 
microimages  of  film;  and 

(3)  A  fine  grain,  high  resolution 
photographic  film  containing  an  image 
greatly  reduced  in  size  from  the  original. 

(d)  "Microform"  means  a  term  used 
for  any  form  containing  microimages. 

(e)  "Micrographics  '  means  the  science 
and  technology  of  document  and 
information  microfilming  and  associated 
microform  systems. 

(f)  "Microimage"  means  a  unit  of 
information,  such  as  a  page  of  text  or  a 
drawing,  that  has  been  made  too  small 
to  be  read  without  magnification. 

(g)  "Micrographics  system"  means  a 
configuration  of  equipment  and 
procedures  for  the  production, 
reproduction,  maintenance,  storage, 
retrieval,  display,  or  use  of  microforms. 
A  micrographics  system  may  involve 
one  or  more,  but  not  necessarily  all,  of 
the  functions  listed  above. 

"Micrographics  system" — see 
"Microform  terms." 

"Micrographics" — see  "Microform 
terms." 

"Microimage"— see  "Microform 
terms." 
***** 

"Non-form  items" — see  "Form  terms." 

***** 

"Operating  document" — see  "Report 

terms." 
"Optional  form" — see  "Form  terms." 
"Overprinting" — see  "Form  terms." 

***** 

"Public-use  report  form" — see  "Form 
terms." 

*        *        *        4        * 

t 

"Records,  as  used  in  Parts  201-22  and 
201-45,"  means  all  books,  papers,  maps, 
photographs,  machine  readable 
materials,  or  other  documentary 
materials,  regardless  of  physical  forms 
or  characteristics,  made  or  received  by 
an  agency  of  the  United  States 
Government  under  Federal  law  or  in 
connection  with  the  transaction  of 
public  business  and  preserved  or 
appropriate  for  preservation  by  that 
agency  or  its  legitimate  successor  as 
evidence  of  the  organization,  functions, 
policies,  decisions,  procedures, 
operations,  or  other  activities  of  the 
Government  or  because  of  the 


informational  value  of  the  data  in  them. 
Library  and  museum  material  made  or 
acquired  and  preserved  solely  for 
reference  or  exhibition  purposes,  extra 
copies  of  documents  preserved  only  for 
convenience  of  reference,  and  stocks  of 
publications  and  of  processed 
documents  are  not  included.  (44  U.S.C. 
3301). 

"Records  equipment  and  supplies," 
means  file  cabinets,  shelf  files,  mail 
handling  equipment,  visible  files, 
mechanized  files,  file  guides,  foldars, 
jackets,  wallets,  microforms,  magnetic 
tape,  magnetic  disks,  and  all  similar 
items  used  in  the  creation  and 
maintenance  of  records  and  in  mail 
handling.  It  does  not  include  general 
purpose  ADPE  or  telecommunications 
equipment. 

"Records  management"  means  the 
planning,  controlling,  directing, 
organizing,  training,  promoting,  and 
other  managerial  activities  involved 
with  respect  to  records  creation,  records 
maintenance  and  use,  and  records 
disposition  in  order  to  achieve  adequate 
and  proper  documentation  of  the 
policies  and  transactions  of  the  Federal 
Government  and  effective  and 
economical  management  of  agency 
operations  (44  U.S.C.  2901(2)). 
***** 

"Report  terms"  include — 

(a)  "External  reporting  requirement" 
means  a  reporting  requirement  placed 
upon  the  public  or  a  State  or  local 
government. 

(b)  "Interagency  report"  means  a 
reporting  requirement  imposed  by  an 
agency  on  one  or  more  other  agencies. 
Operating  documents  are  excluded. 

(c)  "Interagency  reports  coordinator" 
means  the  official  appointed  by  the 
agency  senior  official  designated  under 
the  Paperwork  Reduction  Act  of  1980 
to  — 

(1)  serve  as  the  liaison  between 
agency  offices  and  components,  other 
agencies,  and  GSA  on  interagency 
reporting  matters; 

(2)  clear  and  evaluate  each  request  for 
a  new,  revised,  or  extended  interagency 
report  before  signing  and  submitting 
Standard  Form  360,  Request  for 
Clearance  of  an  Interagency  Reporting 
Requirement; 

(3)  coordinate  the  agency  response  to 
requests  from  other  agencies  for  cost 
estimates  of  new  or  revised  interagency 
reports;  and 

(4)  maintain  the  official  agency 
records  on  interagency  reports. 

(d)  "Internal  reporting  requirement" 
means  any  requirement  that  involves 
reports  prepared  and  used  solely  within 
a  department  or  agency  covered  by  Title 
44,  United  States  Code. 


(e)  "Operating  document"  means  a 
completed  form  or  other  document  used 
to  facilitate,  accomplish,  or  provide  a 
description  or  record  of  a  transaction, 
function,  or  event.  The  information  in  an 
operating  document  may  provide  data 
(or  input)  for  a  report,  but  that  is  not  its 
primary  purpose.  Examples  are 
application  forms,  purchase  orders,  bills 
of  lading,  personnel  actions,  inspection 
or  audit  reports,  and  reports  that  involve 
direct  command  and  control  of  military 
forces  or  cryptological  activities  related 
to  national  security. 

(f)  "Reporting"  means  the  process  by 
which  data  or  information  for  a  report  is 
collected,  organized,  transmitted,  and 
retained. 

(g)  "Report"  means  data  or 
information  which  is  transmitted  for  use 
in  determining  policy;  planning, 
controlling,  and  evaluating  operations 
and  performance;  making  administrative 
decisions  or  preparing  other  reports.  The 
data  or  information  may  be  in  narrative, 
statistical,  graphic,  or  other  form  and 
may  be  on  paper,  magnetic  tape,  or 
other  media. 
***** 

"Sponsoring  agency" — see  "Form 
terms." 

"Standard  form" — see  "Form  terms." 
***** 

"Stationery  terms"  include — 

(a)  "Continuation  sheet"  means  the 
second  or  succeeding  page  of  a  letter. 

(b)  "Flat  envelope."  also  called 
"oversize"  envelope,  means  a 
rectangular  envelope  that  exceeds  one 
or  more  of  the  maximum  dimensions  for 
lettersize  envelopes,  but  does  not 
exceed  15  inches  in  length,  or  12  inches 
in  height,  or  .75  inches  in  thickness. 

(c)  "Letterhead"  means  paper, 
showing  agency  identification,  used  for 
official  correspondence.  Identification 
includes  name,  acronym,  logo.  seal, 
code,  and/or  address  affixed  by 
printing,  engraving,  embossing,  typing, 
stamping,  or  other  labeling. 

(d)  "  Lettersize  envelope"  means  a 
rectangular  envelope  with  minimum 
dimensions  of  5  inches  in  length,  3.5 
inches  in  height,  and  .007  inch  thickness 
and  maximum  dimensions  of  11.5  inches 
in  length,  6.125  inches  in  height,  and  .25 
inch  in  thickness. 

(e)  "Manifold  carbon  tissue  set" 
means  a  tissue  sheet  attached  to  a  one- 
time carbon  sheet  and  is  commonly 
called  "tissue." 

(f)  "Stationery"  means  paper  products 
used  in  correspondence,  such  as 
letterhead,  continuation  sheets, 
manifold  carbon  tissue  sets,  carbon 
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p.iper.  carbonless  paper,  memoranda. 
pnsJ  cards,  and  envelopes. 

•  •  •  •  « 

1.  Part  201-22  is  ^dded  to  read  as 
follows: 

PART  201-22— RECORDS 
MANAGEMENT  PROGRAMS 


Set 

2m 

201 

2tn- 

201- 

201 

cm 

^•01 
2fil 

2(n 

201 


21'-O0O    Scope  and  ohiPctuM  of  p«ri 
•JC-tXTl     Gencai  proMSiiiris. 
22-tiin-l     Aathority. 
22-001-2     Applicability. 
22-001-3    Responsibility  for  rei  ords 
manaijement  program*. 
22-001-4    GS.\  responsibilities. 
•22-002    Agency  responsibilities. 
■22-002-    Authority. 

Progfdm  content. 

Creation  of  records. 

Maintenance  and  use  of 


•22-002-3 
22-002-4 
'♦•cords. 
-002-5 


Lidison  offii  es. 
j-003    Evalution  of  agency  proRrams 
2O1-22-003-1     Evaluation  by  GSA. 
201-22-003-2    Agency  internal  evdluiiium. 
201-22-00^-3    Agency  evaluation  review  and 
followup  procedures. 
Authority:  Sec.  205(c).  63  Stat  3«0;  40 

rsc  4Wiic). 

%  201-22.000    Scope  snd  objectives  of 
part. 

|a)  This  part  prescribes  policies  for 
the  economical  and  effective 
management  of  Federal  agencies' 
records  to  facilitate  and  supptirl  agency 
operations. 

[h]  This  part  addresses  recortls 
creation,  maintenance,  and  use,  and  is 
itended  to  help  agencies  achieve  the 

'    nation  resources  management 
-  of  the  Paper.vcrk  Reduction  Act  of 
IMtit)  to; 

(!)  Reduce  the  paperwork  burden  the 
Kederal  Government  imposes  on  the 
public  and  on  State  and  ior al 
ynvprnmenls: 

(::)  Reduce  the  cost  to  executive 
agencies  of  collecting,  mannging.  and 
disseminating  information; 

(,1)  Maximize  the  usefulness  of 
nformation  collector!  by  expcative 
.iiit-ncies; 

(4)  Make  Federal  information  policies 
.ind  practices  uniform;  and 

(.))  Ensure  that  the  collection, 
rnaintendnce.  use,  and  dissemination  of 
•p.formation  by  the  Federal  Government 
IS  consistent  with  applicable  laws  and 
.'xecutive  orders  relating  to  privacy, 
release  of  information,  and  serurity 
c!>i<!sification. 

>l  201-22.001     General  provisions. 

5  201-22.001-1     Auttiorlty. 

The  regulations  ;n  this  part  ire 
pursuant  to  the  authority  contained  m  44 
i:  S  C  2904. 


§  201-22.001-2    Applicability. 

The  regulations  in  this  part  apply  to 
all  Federal  agencies  as  defined  in  5  201- 
2.001. 

5  201-22  001-3    Responsibility  for  records 
managefnent  programs. 

Public  Law  98-497  (effective  April  1. 
1985)  amends  the  records  management 
statutes  to  divide  records  management 
responsibilities  between  the 
Admin'Strator  of  General  Services  and 
the  Archivist  of  the  United  Stales  as 
head  of  ihe  National  Archives  and 
Records  Administration  (.NARA).  Under 
the  Act.  the  Administrator  of  General 
Services  remains  responsible  for 
promoting  economy  and  effectiveness  in 
records  management.  The  Archivist  is 
responsible  for  ensuring  proper  records 
disposition  and  adequacy  of 
documentation.  GSA  regulations  are  in 
this  Part  201-22  and  in  Part  201^5. 
N.ARA  regulations  are  in  36  CFR 
Chapter  Xll.  Agency  heads  are 
responsible  for  records  programs  whu  h 
must  comply  with  regulations 
promulgated  by  both  NARA  and  GSA 

$  201-22.001-4    GSA  responsibilities. 

(a)  Section  2904  of  Title  44,  United 
States  Code,  requires  the  Administrator 
of  General  Services  to  provide  guidance 
and  assistance  to  Federal  agencies  to 
ensure  economical  and  effective  records 
management  by  agencies.  In  pro\  iding 
such  guidance  and  assistance,  the 
Administrator  shall  have  the 
responsibility  to: 

(1)  Promote  economy  and  efficiency  iti 
the  selection  and  use  of  space,  staff, 
equipment,  and  supplies  for  records 
management: 

(2)  VYomuIgate  standards,  procedures, 
and  guidelines  with  respect  to  records 
management  and  records  management 
studies: 

(3)  Conduct  research  with  respect  to 
the  improvement  of  records 
management  practices  and  programs: 

(4)  Collect  and  disseminate 
information  on  training  programs, 
technologic.il  developments,  and  other 
activities  relating  to  records 
management: 

(5)  Establish  such  interagency 
comm.ittees  and  boards  as  necessary  to 
provide  an  exchange  of  information 
among  Federal  agencies  with  respect  to 
records  management: 

(6)  Direct  the  continuing  attention  of 
Fedf-ral  agencies  and  the  Congress  on 
the  need  for  adequate  policies  governing 
records  management: 

(7)  Conduct  records  mapa,cemt;nt 
studies  and  designate  the  heads  of 
executive  agencies  to  conduct  records 
management  studies  with  respect  to 
establishing  systems  and  techniques 


designed  to  save  time  and  effort  in 
records  management: 

(8)  Conduct  inspections  or  surveys  of 
the  records  and  the  records  management 
programs  and  practices  within  and 
between  Federal  agencies:  and 

;9)  Report  to  the  Congress  and  to  the 
Director  of  the  Office  of  Management 
and  Budget  each  year,  and  at  such  time 
or  times  as  the  Administrator  may  deem 
desirable,  on  the  results  of  the  foregoing 
activities,  including  evaluations  of 
responses  bv  Federal  agencies  to  any 
recommendations  resulting  from  studies 
or  inspections  conducted  by  the 
Administrator,  and  to  the  extent 
practicable,  estimates  of  costs  to  the 
Government  resulting  from  the  failure  of 
agencies  to  implement  such 
recommendations. 

(b)  Section  3513  of  Title  44  of  the 
United  States  Code  (the  Paperwork 
Reduction  Act  of  1980.  Pub.  L.  96-511) 
requires  the  Administrator  of  General 
Serv  ices  to  assist  the  Director  of  the 
Office  of  Management  and  Budget  in 
selectively  reviewing  at  least  once  every 
3  years,  the  information  management 
activities  of  each  executive  agency. 

;  201-22.002    Agency  responsibilities. 

§201-22.002-1     Authority. 

Section  3102  of  Title  44  of  the  United 
States  Code  requires  the  head  of  each 
federal  agency  to  establish  and 
maintain  an  active,  continuing  program 
for  the  economical  and  efficient 
management  of  agency  records. 

§  201-22.002-2    Program  content. 

Agency  programs  shall,  among  other 
things,  provide  for: 

(a)  Effective  controls  over  the 
creation,  maintenance,  and  use  of  all 
agency  records; 

(b)  Cooperation  with  GSA  in 
developing  and  applying  standards, 
procedures,  and  techniques  designed  to 
improve  the  management  of  records  and 
ensure  the  .-naintenance  and  security  of 
records:  and 

(c)  Compliance  with  the  provisions  of 
Title  44  of  the  United  Slates  Code  and 
with  the  GSA  and  .\ARA  regulations 
issued  thereunder. 

§201-22.002-3    Creation  of  records. 
Adequate  records  management 
controls  over  the  creation  of  agency 
records  shall  be  instituted  to  ensure  that 
agency  functions  are  adequately  and 
properly  documented:  that  operational 
recordkeeping  is  kept  to  a  minimum:  and 
that  the  accumulation  of  unnecessary 
records  is  prevented.  Effective 
techniques  to  be  applied  in  this  area 
include  the  application  of  systems  for 
the  control  of  correspondence,  forms. 
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directives,  and  reports;  the  minimizing 
of  duplicate  records,  and  the  disposal 
without  filing  of  transitory  material  that 
has  no  value  for  record  purposes. 

§  201-22.002-4    Maintenance  and  use  of 
records. 

Provision  shall  be  made  for  the 
continued  analysis  and  improvement  of 
such  matters  as  mail  handling  and 
routing,  record  classiHcation  and 
indexing  systems,  the  use  of  filing 
equipment  and  supplies,  the 
reproduction  and  transportation  of 
records,  and  work  production  standards 
relating  thereto,  to  ensure  that  records 
are  maintained  economically  and 
efficiently  and  in  such  a  mpnner  that 
their  maximum  usefulness  is  attained. 

§201-22.002-5    Uaison  off  ices. 

An  office  or  offices  within  each 
Federal  agency  shall  be  assigned 
specific  responsibility  for  the 
development  of  the  records  management 
program.  The  office  to  which  the  major 
responsibility  is  assigned  shall  be 
reported  to  the  General  Services 
Administration  (KL),  Washington.  DC 
20405. 


§201-22.003 
programs. 


Evaluation  of  agency 


§  201-22.003-1     Evaluation  by  GSA. 

Agency  programs  for  controlling  the 
creation,  maintenance,  and  use  of 
records  will  be  inspected  periodically  by 
GSA  (see  also  §  201-22.001^(b)).  Such 
inspections  will  be  conducted  in 
accordance  with  the  provisions  of  5 
U.S.C.  552a.  The  objectives  of  these 
inspections  are  to: 

(a)  Determine  agency  compliance  with 
the  regulations  set  forth  in  this  Part  201- 
22  and  Part  201-45;  and 

(b)  Evaluate  the  effectiveness  of 
agency  records  management  programs 
and  practices. 

§  201-22.003-2    Agency  internal 
evaluation. 

Each  agency  should  periodically 
inspect  thetecords  management 
programs  within  the  agency,  with  the 
frequency  and  depth  permitted  by  the 
agency's  resources.  These  inspections 
should  have  objectives  similar  to  those 
listed  in  §  201-22.003-1,  and  should  be 
designed  to  complement  the  inspections 
performed  by  GSA.  Guides  for  agency 
self-inspection  (listed  in  Appendix  C  of 
the  looseleaf  edition  of  the  FIRMR)  are 
available  from  GSA  (KL},  Washington, 
DC  20405  j 

§  20 1-22.003-3    Agency  evaluation  review 
and  followup  procedures. 

(a)  A  Federal  agency  has  a  maximum 
of  60  calendar  days  after  receipt  of  the 


draft  evaluation  report  to  comment  on 
its  factual  content. 

(b)  A  Federal  agency  shall  submit  an 
action  plan  to  the  Assistant 
Administrator  for  Information  Resources 
Management,  GSA,  implementing  the 
recommendations  in  an  evaluation 
report  not  later  than  90  calendar  days 
after  the  date  of  transmittal  of  the  fmal 
report  to  the  agency.  The  agency  action 
plan  shall  include: 

(1)  Specific  action(s)  the  agency  plans 
to  take  on  each  evaluation  report 
recommendation.  If  an  agency  does  not 
plan  to  implement  a  recommendation, 
the  rationale  for  not  acting  shall  be 
documented  in  the  action  plan;  and 

(2)  Proposed  month  and  year  for 
completing  each  planned  action. 

(cj  A  Federal  agency  shall  submit  a 
progress  report  every  6  months  to  the 
Assistant  Administrator  for  Information 
Resources  Management,  GSA,  until  the 
agency  action  plan  is  implemented. 
Interagency  report  control  number  0153- 
GSA-AR  has  been  assigned  to  this 
report  in  accordance  with  Subpart  201- 
45.6. 

(d)  GSA  will: 

(1)  Analyze  the  adequacy  of  the 
agency  action  plan  to  implement 
recommendations  contained  in  the 
evaluation  report; 

(2)  Provide  comments  to  the  agency  on 
the  plan  within  60  calendar  days  after 
the  date  of  the  transmittal  of  the  plan; 
and 

(3)  Notify  an  agency  when  progress 
reports  are  no  longer  required. 

1.  Part  201-45  is  added  to  read  as 
follows: 

PART  201-45— MANAGEMENT  OF 
RECORDS 


Sec. 
2O1-J5.0OO 


Scope  of  part. 


Subpart  201-45.1 — Creation,  Maintenance, 
and  Use  of  Records 

201-45.100    Scope  of  subpart. 
201-45.101     General  provisions. 
201-45.101-1    Agency  action. 
201-45.102    Correspondence  management. 
201-15.102-1     Objectives. 
201-45.102-2    Agency  responsibilities. 
201^5.102-3    Agency  implementation. 
201-45.102-3    Agency  implementation. 
201-45.103    Reports  managftment. 
201-45.103-1     Objectives. 
201-45.103-2    Agency  responsibilities. 
201-45.103-3    Agency  implementation. 
201-45.104    Forms  management. 
201-45.104-1     Scope  of  section. 
201^5.104-2    Relationship  to  other 

directives. 
201-45.104-3    Objectives. 
201-45.104-4    Agency  responsibilities. 
201-45.104-5    GSA  assistance. 
201-45.105    Directives  management 
201-45.105-1  Scope  of  section. 
201-45.105-2    [Reserved] 


201-^5.105-3    Objectives. 
201-45.105-4    Agency  responsibilities. 
201-45.105-5    Additional  information. 
201-45.106    Copy  management. 
201^5.106-1     Scope  of  section. 
201-45.106-2    Authority. 
201-45. 10&-3    Agency  responsibilities. 
201-45.106-4    GSA  responsibilities. 
201-45.107    Mail  management.- 
201-45.107-1     Objectives. 
201-45.107-2    Agency  responsibilities. 
201-45.107-3    Agency  implementation. 
201-45.108    Files  management. 
201-45.10&-1     Objectives. 
201-15.108-2    Agency  responsibilities. 
201-45.108-3    GSA  responsibilities; 
201-45.109    Micrographics  management. 
201-45.109-1     Scope  of  section. 
201-45.109-2    Agency  responsibilities. 
201^5.109-3    GSA  responsibilities. 
201-45.109-4    Micrographics  systems 

analysis. 
201-45.110    Records  equipment  and  suppRes 

management. 
201-45.110-1     Objectives. 
201-45.110-2    Agency  responsibilities. 

Subpart  201-45.2— {Reserved! 

Subpart  201-45.3— {Reserved! 

Subpart  201-45.4— Stationery  and  Supplies 

201-45.400     Scope  of  subpart. 
201-45.401     Stationery  standards. 
201-45.401-1     General  provisions. 
201-45.401-2    Standard  stationery 

specifications. 
201-45.401-3    Procurement  and  stocking. 
201-45.401-4    Printing  of  letterhead 

stationery. 
201-45.401-5    Preparing  and  using  letterhead 

stationery. 
201-45.401-6     Manifold  (tissue)  sheets. 
201^5.401-7    Envelopes. 
201-45.401-8    Envelopes  and  post  cards. 
201-45.401-9    Miscellaneous  forms. 
201-45.401-10    Deviations. 

Subpart  201-45.5 — Standard  and  Optional 
Forms  Management  Program 

201-45.500    Scope  of  subpart. 
201-45.500-1     Objectives. 
201-45.501     Authority. 
201-45.502    Agency  responsibilities. 
201-45.503    GSA  responsibilities. 
201-45.504    Approval,  disapproval,  and 

cancellation  procedures. 
201-45.504-1     Approval  and  disapproval  of 

Standard  and  Optional  forms. 
201-45.504-2    Cancellation  of  Standard  and 

Optional  forms. 
201-45.505    Interagency  Committee  on 

Medical  Records  (ICMR)  responsibilities. 
201-45.505-1     Clearance  of  medical  Standard 

forms. 
201-45.506    Standard  and  Optional  forms 

coordination  with  interagency  reporting  ' 

approved  by  GSA. 
201-45.507    Standard  and  Optional  forms 

used  for  collections  of  information  from 

the  public  or  State  or  local  governments. 
201-45.508    Reporting  requirements. 
201-45.509    Overprinting  of  Standard  and 

Optional  forms. 
201-45.510    Exceptions  to  Standard  and 

Optional  forms. 
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-t)l-»55IO-l     Policy. 

301-45.510-2     Clearance  prt)Cfdures  for 

exceptions. 
::(il-45.510-3    Review  of  exceptions. 
201-45.511     Program  review. 
COl-45.512    Employee  suggtslions. 
201-45.513    Obtaining  forms. 
'X)l-45.514     Procurement  of  stocks  of 

Standard  and  Optional  forms. 

Subpart  201-45.6— Interagency  Reports 
Management  Program 

2J)l-»5.6tX)     Scope  of  subpart. 
201-45.601     Authority. 
201-t5.«)2    Objectives. 
201-45.603    Agency  responsibilities. 
TOl-45.604    Establishing  or  revising 

interagency  reporting  requirements. 
201-45.605    Extending  interagency  reporting 

requirements. 
201-45.606    justifying  interagency  reporting 

requirements. 
201-45.607     Cost  estimates. 
201-45.608     Discontinuing  interagency 

-PDorting  requirements. 
201-45.t)*t9    Special  provisions 
201-45  009-1     Exemptions. 
201-45.609-2     Deviations. 
201-45.609-3    Classified  reporting 

requirements. 
201-45.610    Coordination  with  other 

clearance  authorities. 
201-45.610-1     Interagency/public  reporting 

requirements. 
201-J5.610-2    Interagency  reporting 

coordination  with  Standard  and  Optional 

forms  approved  by  GSA. 
201-45.611     Obtaining  forms 

Sul>part  201-45.7— {Reservedl 

Sut>part  201-45.8 — Technical  Assistance 

201-45.800    Scope  of  subpart. 

201-45.801     Services  available. 

201-45.802    Technical  advice  and  assistance 

on  records  management  programs. 
201-«I5.803    Technical  assistance  involving 

studies  and  surveys. 
201-45.804    Request  for  service. 

Authority:  Sec.  205(c).  63  Stat  390:  40 
use.  4a6|c). 

§  201-45.000    Scope  of  part 

This  part  prescribes  and  promulgates 
standards,  procedures,  and  techniques 
for  managing  Federal  records  in  order  to 
facilitate  and  support  agency  operations. 

Subpart  201-45.1— Creation, 
Maintenance,  and  Use  of  Records 

§  201-45.100    Scope  of  subpart. 

Chapters  29  and  31  of  title  44.  United 
States  Code,  give  the  Administrator  of 
General  Ser\ices  and  the  heads  of 
Federal  agencies  responsibility  for  the 
development  and  implementation  of 
standards  and  programs  for  the 
management  of  Federal  records.  Such 
programs  must  encompass  all  types  of 
records  (whether  paper,  microforms, 
magnetic  disks  and  tape,  or  other  media] 
at  all  levels  of  organization, 
headquarters  and  field. 


§201-45.101     General  provisions. 

§201-45.101-1    Agency  action. 

(a)  The  head  of  each  Federal  agency, 
in  meeting  the  requirements  of  44  U.S.C. 
3102.  shall  obseiAe  the  responsibilities 
and  standards  set  forth  in  this  Subpart 
201-45.1  and  regulations  issued  by  the 
National  Archives  and  Records 
Administration  (NARA)  in  36  CFR  Ch. 
XII.  These  responsibilities  and 
standards  are  basic  to  the 
Govemmentwide  management  of 
records:  however,  the  application  of  the 
program  responsibilities  by  individual 
agencies  may  be  influenced  by  factors 
such  as  agency  size,  organization, 
mission,  and  recordkeeping  activity. 

(b)  Each  Federal  agency  shall: 

(1)  Assign  to  an  office(s)  of  the  agency 
the  responsibility  for  the  development 
and  implementation  of  agencywide 
programs  for  the  management  of 
correspondence,  reports,  forms, 
directives,  copy,  mail,  files, 
micrographics,  and  records  equipment 
and  supplies.  When  organization 
arrangement,  size,  or  complexity 
requires,  actual  control  may  be 
established  at  bureau,  ser\ice.  or  office 
level.  Programs  at  these  control  points 
will  operate  within  the  framework  of  the 
overall  agency  plan: 

(2)  Issue  a  directives)  establishing 
program  objectives,  responsibilities,  and 
authorities.  A  copy  of  each  directive 
issued  (and  subsequent  amendments  or 
supplements)  should  be  readily 
available  for  inspection  by  the  Office  of 
Information  Resources  Management. 
GSA;  and 

(3)  Ensure  that  cost-effective  records 
system  are  established.  To  the 
maximum  extent  practicable  create 
paper  records  no  larger  that  B'^i  x  11 
inches.  Limiting  paper  records  to  no 
larger  than  this  size  will  help  eliminate 
the  need  for  legal-size  files,  file  folders, 
copiers,  and  copy  paper,  and  for 
oversize  envelopes.  It  may  also  help 
save  the  space  currently  wasted  by 
using  legal-size  filing  equipment  to  store 
mainly  lettersize  or  smaller  records. 

§201-45.10Z,    Correspondence 
Management 

§  201-45.102-1    Obiectlves. 

The  objectives  of  correspondence 
management  are  to  limit  correspondence 
to  essential  requirements,  to  improve  the 
quality  of  necessary  correspondence, 
and  to  provide  for  its  creation  in  an 
economical  and  efficient  manner. 

§  20 1  -45. 1 02-2    Agency  responsibilities. 

(a)  Each  Federal  agency  shall  have  an 
approprite  program  for  the  management 
of  agency  correspondence  (§  201-45.101- 
1).  The  program  shall: 


(1)  Prescribe  the  types  of 
correspondence  to  be  used  in  official 
agency  communications: 

(2)  Establish  and  implement  agency 
standards  concerning  the  number  and 
kind  of  copies  required  and  their 
distribution  and  purpose: 

(3)  Implement  the  correspondence 
standards  set  forth  in  the  U.S. 
Government  Correspondence  Manual 
and  in  pertinent  GSA  information 
resources  management  handbooks,  (see 
Appendix  C  of  the  looseleaf  edition  of 
the  FIRMR)  with  such  modifications  as 
may  be  necessary  for  specialized  agency 
practices; 

(4)  Implement  the  Govemmentwide 
standards  issued  by  GSA  for  the 
procurement  and  use  of  letterheads, 
manifold  paper,  memorandum  forms, 
and  envelopes:  and 

(5)  Review,  on  a  continuing  basis, 
agency  correspondence  practices  and 
procedures  to  find  opportunities  for 
improvement  and  simplification. 

(b)  Standards,  guides,  and  instructions 
developed  for  the  agency 
correspondence  management  program 
are  to  be  in  published  form,  designed  for 
easy  reference  and  revision.  They 
should  be  readily  available  to  those  who 
write,  review,  sign.  type,  and  file 
correspondence. 

§  201-45.102-3    Agency  Implementation. 

The  following  actions  are  basic  to  a 
correspondence  management  program. 

(a)  Prepare  only  necessary 
correspondence  and  essential  copies. 

(b)  Use  form  letters  to  the  maximum 
extent  possible  and  use  guide  letters  and 
paragraphs  when  practical  following  the 
standards,  guides,  and  principles  set 
forth  in  the  CS.\  information  resources 
management  handbook.  Form  and  Guide 
Letters  (see  Appendix  C  of  the  looseleaf 
edition  of  the  FIRMR). 

(c)  Originate  letters  that  are  carefully 
planned,  easily  read  and  understood, 
and  responsive  to  the  needs  of  the 
recipient  by  applying  the  standards, 
guides,  and  principles  set  forth  in  the 
GSA  information  resources  management 
handbook.  Plain  Letters  (see  Appendix 
C  of  the  looseleaf  edition  of  the  FIRMR). 

(d)  Prepare  correspondence  that  is 
consistent  in  style  and  format,  neat  and 
attractive  in  appearance,  and  editorially 
correct  by  applying  the  standards, 
guides,  and  principles  set  forth  in  the 
U.S.  Government  Correspondence 
Manual  (see  Appendix  C  of  the  looseleaf 
edition  of  the  FIRMR). 

(e)  Establish  realistic  time  limits  for 
replying  to  White  House.  Congressional, 
and  public  correspondence.  Limit  letters 
of  a  purely  acknowledgement  nature  to 
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cases  in  which  a  considerable  time  may 
be  needed  for  a  substantive  reply. 

|f)  Develop  and  install  procedures  that 
expedite  and  limit  correspondence 
clearance,  reviews,  and  signing. 

(g)  Provide  for  periodic  spotiJiecks  of 
agency  correspondence  to  determine 
compliance  with  standards. 

S  20 1  -45. 1 03    Reports  management. 

§  201-45.103-1     Objectives. 

The  objectives  of  reports  management 
are  to  ensure  (a)  that  agency 
management  officials  are  provided  with 
the  exact  information  needed  in  the  right 
place,  at  the  right  time,  and  in  the  format 
most  useful  to  them  for  informed 
decision-making,  (b)  |)iat  both  the  output 
(report)  of  agency  syitems  or  procedures 
as  well  as  the  reporti*l)g  systems 
themselves  are  well  designed,  and  (c) 
that  interagency  reports  management 
(Subpart  201-45.6)  and  public  reporting 
and  recordkeeping  requirements  under 
the  Paperwork  Reduction  Act  of  1900 
and  OMB  regulations  in  5  CFR  Part  1320 
are  well  managed. 

§  201-45.103-2    Agency  responsibilities. 

(a)  Each  Federal  agency  shall  have  an 
appropriate  program  for  the 
management  of  its  internal  reporting 
requirements  (§  201-45  101-1).  The 
program  shall: 

(1)  Establish  and  implement  standards 
and  procedures  for  identifying 
information  needed  for  planning, 
decision-making,  controlling,  and 
evaluating; 

(2)  Establish  and  implement  standards 
and  procedures  for  the  design  of  reports 
used  in  management  information 
systems;  { 

(3)  Establish  and  implement  standards 
and  procedures  for  initiating, 
identifying,  reviewing,  approving, 
preparing,  and  distributing  internal 
reporting  requirements; 

(4)  Provide  essential  management 
information  concerning  the  number  and 
types  of  reports  in  use  and,  for  reports 
which  require  a  significant  amount  of 
staff  time  and  other  resources,  the 
estimated  costs  of  development, 
operation,  and  use  (§  201-J5.103-l(c)): 
and 

(5)  Provide  for  the  periodic  review  of 
approved  reports  for  need,  adequacy, 
design,  and  economy  of  preparation  and 
use. 

(6)  Ensure  that  all  applicable  laws  and 
stalL'les  (e.g..  Freedom  of  Information 
Act  (5  U.S.C.  552).  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  Federal  Information 
Processing  Standards  (FIPS)  (40  U.S.C. 
759(f);  15  CFR  Part  6))  and  regulations 
issued  bv  NARA  (36  CFR  Ch.  XII)  are 


considered  in  the  development  of 
internal  reporting  requirements. 

(b)  Standards,  guides,  and  instructions 
developed  for  the  reports  management 
program  shall  be  published  and 
designed  for  easy  reference  and 
revision. 

(c)  Approval,  modification,  or 
disapproval  of  internal  agency  reporting 
requirements  shall  be  based  on  an 
objective  cost  effectiveness  evaluation 
in  accordance  with  costing  guidelines 
issued  by  GSA.  unless  reporting  is 
exempted  in  accordance  with  §  201- 
45.103-2(d).  Cost  estimates  of  internal 
reporting  requirements  shall  cover  the 
same  reporting  costs  defined  for 
interagency  reports  and  be  based  on  the 
same  costing  alternatives  specified  for 
interagency  reports  (§  201-45.607). 

(d)  The  following  external  reporting 
requirements  are  exempted  from  the 
provisions  of  this  subpart  (however, 
internal  agency  reporting  requirements 
that  may  be  developed  by  an  ageiicy  in 
order  to  respond  to  an  exempted 
external  reporting  requirement  are 
subject  to  the  provisions  of  this  subpart): 

(1)  Legislative  branch  requirements  in 
statutes  or  congressional  committee 
requests; 

(2)  Judicial  branch  requirements  in 
court  orders  or  other  judicial 
determinations; 

(3)  Presidential  requirements  in 
Presidential  directives;  and 

(4)  OMB  budgetary',  program  review 
and  coordination,  and  legislative 
clearance  requirements. 

§  20 1  -45. 1 03-3    Agency  implementation. 

The  following  actions  are  basic  to  a 
reports  management  program: 

(a)  Establish  and  maintain  an 
inventory  of  internal  and  external 
recurring  reports; 

(b)  Develop  the  kinds  of  reporting 
systems  that  best  serve  management: 

(c)  Analyze  all  reports  inventoried 
and  all  reports  submitted  for  approval  to 
determine  that: 

(1)  The  information  is  adequate, 
necessary,  meaningful,  and  useful, 

(2)  The  information  is  obtnined  from 
the  best  available  source  and  in  the 
simplest  manner. 

(3)  The  reporting  frequency  is 
consistent  with  the  time  the  information 
is  actually  needed,  and 

(4)  The  estimated  cost  of  gathering  the 
information  does  not  exceed  its 
management  value; 

(d)  Require  that  each  request  for  a 
new  or  revised  report  explains  how  the 
report  will  be  used:  and 

(e)  Require  that  each  recurring  report 
is  supported  by  a  directive  containing 
instructions  for  preparation  and 
submission. 


§201-45.104    Forms  management 

§  20 1  -45. 1 04- 1    Scope  of  section. 

Section  201-45.104  provides  policies 
and  guidelines  for  managing, 
administering,  and  implementing 
Federal  agency  forms  management 
programs. 

§  201-45.104-2    Relationship  to  ottter 
directives. 

(a)  Subpart  201-45.5  sets  forth  the 
scope,  objectives,  goals,  and  procedures 
required  to  manage  and  operate  the 
Standard  and  Optional  Forms  Program. 

(b)  Part  201-6  contains  guidance 
regarding  Federal  Information 
Processing  Standards  applicable  to 
forms  management,  particularly 
regarding  the  use  of  data  standards 
applicable  to  the  interchange  of 
machine-processable  data  between  and 
among  agencies.  (See  §  201-8.1307-1.) 

§201-45.104-3    Objectives. 

Each  Federal  agency's  forms 
management  program  shall: 

(a)  Eliminate  unnecessary  forms  by 
justifying  the  need  for  existing  and 
proposed  forms; 

(b)  Reduce  systems'  operating  costs 
and  increase  systems'  efficiency  by 
developing  forms  that  are  easy  to  fill-in. 
read,  transmit,  process,  and  retrieve; 

(c)  Reduce  reproduction  costs  and 
improve  productivity  by  appropriately 
designing  and  printing  forms;  and 

(d)  Periodically  evaluate  agency  forms 
for  continuing  effectiveness  and 
improvement. 

§  201-45.104-4    Agency  responsibilities. 
Each  Federal  agency  shall  establish 
and  maintain  a  iforms  management 
program  for  those  forms  with  an  annual 
use  of  100  copies  or  more  as  part  of  a 
continuing  records  management  effort     • 
and  shall  assign  responsibiUty  to  a 
specific  official  or  office  that  will: 

(a)  Develop  program  objectives; 
define  responsibilities  and  authorities: 
issue  directives;  and  establish 
procedures  for  submitting,  reviewing, 
approving,  and  identifying  agency  forms, 
including  ADP  systems  forms; 

(b)  Use  forms  analysis  and  design 
standards  described  in  pertinent  GSA 
information  resources  management 
handbooks  (see  Appendix  C  of  the 
looseleaf  edition  of  the  FIRMR); 

(c)  Train  persons  who  analyze,  design, 
coordinate,  and  manage  forms; 

(d)  Review  the  forms  management 
program  regularly  to  determine  the 
adequacy  of  the  system  and  its 
effectiveness  in  meeting  agency  needs: 

(e)  Ensure  compliance  with  agency 
forms  management  policies  and 
procedures; 
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in  Review  all  requests  for  new  forms 
iind  all  reprints  or  revisions  of  existing 
paper  forms  to  ensure  that: 

(1)  All  forms  efficiently  collect  data 
necessary  to  the  agency's  mission; 

(2)  Forms  meet  all  requirements  of 
cipplLcable  statutes,  standards,  and 
regulations; 

(3)  Each  form  is  supported  by  a 
directive  setting  forth  instructions  for 
prepariq^.  submitting,  and  using  the 
form  (not  applicable  to  self-explanatory 
forms  used  by  a  single  organizational 
element  such  as  an  office,  division,  or 
region;  for  temporary  and  test  forms  the 

'instructions  should  be  issued  but  do  not 
need  to  be  in  the  agency  directives 
system); 

(4)  Paper  forms  are  designed  for 
economical  printing,  stocking,  and 
distributing; 

(5)  An  adequate  supply  of  paper  forms 
is  procured;  and 

(6)  Forms  used  to  gather  information 
from  the  public  or  State  or  local 
governments  display  the  OMB  control 
number  and  expiration  date  in  the  upper 
right  hand  comer  of  the  form  as  required 
by  5  CFR  1320.7(f)(1). 

(g)  Review  at  least  annually  the  most 
frequently  used  forms  and  those  forms 
that  create  a  significant  burden  for 
preparation  for  continued  need  and 
possible  improvement; 

(h)  Assign  a  title,  a  form  number,  an 
edition  date,  and  a  department/agency/ 
bureau  identification  to  each  form: 

|i)  Classify  and  group  all  forms  by 
function  and  subject  to  aid  in  systems 
analysis,  cross-referencing,  and 
combining  or  eliminating  forms: 

(j)  Maintain  a  historical  case  file  for 
each  controlled  form,  including 
information  on  each  form's  purpose,  use. 
disposition,  development,  clearance, 
and  (if  appropriate)  publication; 

(k)  Compile  and  maintain 
developmental  and  operational  costs  for 
public-use  and  interagency  report  forms 
using  the  format  and  instructions 
contained  in  Standard  Form  335, 
Summary  Worksheet  for  Estimating 
Forms  Costs  (as  described  in  FIRMR 
Bulletin  18); 

(I)  Use  the  costing  format  and 
instructions  contained  in  Standard  Form 
335  when  the  agency  chooses  to  compile 
cost  data  on  its  internal  forms; 

(m)  Maintain  a  list  of  current  forms 
the  agency  uses: 

(n)  Encourage  testing  of  forms  and 
procedures  to  collect  information 
economically  and  efficiently;  and 
(o)  Promote  forms  management 
concepts,  benefits,  and  training  within 
the  agency. 


§  201-4S.104-5    GSA  assistanc*. 

CSA  will  guide  and  assist  Federal 
agencies  in  creating,  maintaining,  and 
using  records,  including  forms.  The 
Office  of  Information  Resources 
Management.  GSA,  provides  standards, 
guidelines,  and  training  materials 
regarding  forms  management  for  all 
Federal  agencies.  Specific  advice  and 
assistance  may  be  obtained  by 
contacting  the  General  Services 
Administration  (KL),  Washington.  DC 
20405. 

§201-45.105    Directive  management. 

§201-4S.10S-1    Scop*  of  section. 

Section  201-45.105  provides  Federal 
agencies  with  standards  and  guidelines 
for  establishing  and  managing  effective 
directives  systems.  Agency 
implementation  of  this  S  201-45.105 
should  be  commensurate  with  the 
agency  size,  complexity,  expected 
duration,  etc. 

§201-45.105-2    (Reservadl 

§  201-45.105-3    Objectjvas. 

The  objectives  of  directives 
management  are  to  provide  agency 
managers  with  the  means  to  effectively 
and  efficiently  convey  written 
instructions  to  users  and  to  document 
agency  policies  and  procedures. 

§201-45.105-4    Agency  responsibilities. 
Each  Federal  agency,  to  provide  for 
effective,  continuing  directives 
management,  shall: 

(a)  Assign  to  all  agency  managers  the 
responsibility  for  preparing  and 
maintaining  directives  needed  to  carry- 
out  their  assigned  responsibilities: 

(b)  Assign  overall  responsibility  for 
planning,  organizing,  and  controlling  the 
directives  management  program  to  an 
office  at  the  department  or  agency  level, 
and  delegate  directives  management 
functions,  as  needed,  to  lower 
organizational  levels: 

(c)  Issue  a  directive(s)  that  states  the 
purpose,  responsibilities,  authorities, 
policies,  standards,  and  procedures  of 
the  agency's  directives  program; 

(d)  Organize  agency  directives 
systemtically  so  that  they  are  readily 
available  to  users  by: 

(1)  Developing  an  integrated 
directives  system  that  includes  all 
agency  policies  and  procedures, 

(2)  Classifying  directives  by  subject  so 
that  all  directives  on  any  subject  can  be 
readily  identified, 

(3)  MaM^ining  current  indexes  of 
existing ^^^^es  and  other  finding 
aids,  as  necessary,  so  users  may  easily 
locate  the  directives  they  need, 

(4)  Establishing  distinctive  formats  for 
directives  so  recipients  can  recognize 


them  as  authoritative  agency 
instructions, 

(5)  Differentiating  between  permanent 
and  temporary  directives  and  ensuring 
that  temporary  directives  carry 
expiration  dates,  and 

(6)  Maintaining  directives  in  a  fonn. 
such  as  looseleaf  binders,  where 
obsolete  or  revised  materials  may  be 
easily  removed  or  inserted; 

(e)  Ensure  that  directives  are  clearly 
written  by: 

(1)  Establishing  and  implementing 
writing  standards  for  directives,  and 

(2)  Identifying  the  audience  for  each 
directive,  and  writing  so  that  the 
intended  readers  can  easily  understand 
it; 

(f)  Ensure  that  directives  are  useful 
by; 

(1)  Providing  users  with  only 
necessary  information. 

(2)  Keeping  directives  current  by 
issuing  changes  as  needed,  and 

(3)  Providing  for  the  issuance  of 
supplemental  directives  to  permit 
overall  agency  direction  to  be  adapted 
to  local  conditions  by  field  and  other 
organizational  components,  provided 
that  supplemental  directives  are 
consistent  with  the  intent  of  the 
originals; 

(g)  Review  each  proposed  directive  to 
ensure  that  it  is  necessary,  accurate, 
complete,  and  understandable: 

(h)  Coordinate  and  clear  each 
proposed  directive  to  avoid  issuing 
conflicting  policies  or  procedures; 

(i)  Establish  and  publish  effective  and 
efficient  procedures  for  the  timely 
reproduction  and  distribution  of 
directives; 

(j)  Furnish  copies  of  directives  only  to 
those  who  need  them  by: 

(1)  Requiring  originators  to  identify 
those  with  a  "need  to  know"  or  a  "need 
to  act"  for  each  new  directive  for  the 
purpose  of  developing  accurate 
distribution  lists. 

(2)  Annually  reviewing  and  updating 
distribution  lists  for  directives,  and 

(3)  Periodically  distributing  checklists 
of  current  directives  so  users  can 
determine  whether  they  have  received 
relevant  directives: 

(k)  Require  originators  to  review  each 
directive  for  need  and  currentness  at 
least  biennially,  and  require  originators 
to  certify  whether  to  continue,  revise,  or 
cancel  each  directive; 

(I)  Conduct  training,  or  provide 
written  guidance,  as  follows: 

(1)  For  managers,  on  the  importance  of 
using  the  directives  system  to  provide 
written  instructions  for  accomplishing 
the  agency's  objectives. 
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(2)  For  directives  orig-nators.  on  the 
writing  style  and  proper  format  for 
directives,  and 

(3)  For  users,  on  how  to  use  the 
directives  system;  and 

(m)  Evaluate  the  effectiveness  and 
cost  of  the  directives  system,  as  follows: 

(1)  Maintain  essential  management 
information  on  the  operation  oi 
directives  systems.  Examples  of  this 
information  are  data  on  the  cost  and 
time  required  to  prepare,  clear,  and 
distribute  directives:  and  annual 
workload  data  on  the  number  of  pages 
of  directives  issued,  revised,  and 
canceled.  This  information  may  be 
collected  on  a  sampling  basis; 

(2)  Annually  review  high-cost  or  high- 
volume  directives  activities  to  find 
opportunities  for  improvement; 

(3)  Evaluate  annually  the  operating 
performance  of  the  directives  system. 
For  example,  select  a  sample  of  agency 
directives  to  Hnd  out  if  the  intended 
recipients  (i)  received  the  directive,  (ii) 
received  it  before  lis  effective  date,  (iii) 
needed  it,  and  (iv)  understood  it  and 
acted  correctly;  and 

(4)  Evaluate  the  application  of 
technologies,  such  as  automatic  data 
processing  (including  word  processing], 
micrographics,  photocomposition,  and 
facsimile  transmission,  as  means  of 
improving  the  efficiency  and 
effectiveness  of  the  directives  system. 

§  201-45.105-5    Additional  Information. 

For  more  details  on  managing  a 
directives  system,  refer  to  GSA's 
information  resources  management 
handbook.  Communicating  Policy  and 
Procedures  (see  Appendix  C  of  the 
looseleaf  edition  of  the  FIRMR).  For 
instructions  on  preparing  external 
directives  for  publication  in  the  Federal 
Register,  consult  the  "Document 
Drafting  Handbook."  available  from  the 
U.S.  Government  Printing  Office. 

§  201-45.106    Copy  management 

§201-45.106-1    Scopa  of  section. 

Section  201-45.106  sets  forth  the  copy 
management  responsibilities  of  the 
General  Services  Administration  and 
other  Federal  agencies.  It  provides 
guidance  to  Federal  agencies  on 
managing  copying  practices  and  copying 
equipment.  It  does  not  apply  to  the 
reproduction  of  micrographic. 
photographic,  or  machine-readable 
records  or  to  associated  equipment. 

§  20 1  -45. 1 06-2    Authority. 

As  required  by  Chapter  29  of  Title  44. 
United  States  Code,  the  Administrator 
of  General  Services  shall  provide 
guidance  and  assistance  to  Federal 
agencies  regarding  the  reproduction  of 
records  and  the  selection  and  use  of 


equipment  and  supplies  associated  with 
the  copying  of  records.  This  regulation 
does  not  relieve  Federal  agencies  of 
their  responsibilities  under  chapters  1 
through  19  of  title  44  U.S.C. 

§  20 1  -45. 1 06-3    Agency  responsibilities. 

To  ensure  good  copying  practices  and 
proper  equipment  management,  each 
agency  shall: 

(a)  Determine  availability  of  common 
centraJized  services.  Before  agencies 
consider  purchase  or  rental  of  copying 
equipment,  they  shall  first  determine  the 
availability  of  common  centralized 
services,  such  as  GSA  print  plant  and 
copy  centers,  to  ensure  that  the  required 
copying  capability  cannot  be  met 
economically  and  efficiently  through  the 
use  of  centralized  services  (see  also 
FPMR  Subpart  101-5.2.  Centralized  Field 
Duplicating  Services). 

(b)  Match  equipment  to  copying 
needs.  (1)  Whenever  acquisition  of 
copying  equipment  is  planned,  agencies 
shall  determine  the  users'  copying 
requirements.  The  following  kinds  of 
information  are  needed: 

(i)  Average  number  of  copies  needed 
per  month; 

(ii)  Physical  characteristics  of 
materials  routinely  copied  (e.g.,  copy 
size,  individual  sheet  or  bound  volumes, 
etc.); 

(iii)  Average  number  of  pages  per 
document; 

(iv)  Average  number  of  copies  per 
page; 

(v)  How  the  copies  are  used;  and 

(vi)  How  quickly  they  are  needed. 

(2)  Each  piece  of  copying  equipment 
shall  be  used  according  to  its  operating 
characteristics  and  limitations. 
Equipment  that  is  overused  is  likely  to 
fail  and  be  unavailable  for  use.  and 
equipment  that  is  used  at  levels 
significantly  below  its  rated  capacity  is 
not  economical. 

(3)  When  deciding  on  the  types  of 
equipment  to  be  acquired,  agencies  shall 
consider  both  direct  and  indirect  costs 
of  copying.  Direct  costs  include  such 
items  as  the  lease  or  purchase  price  of 
equipment,  the  cost  of  maintenance  and 
supplies,  and  the  salaries  of  full-time 
equipment  operators.  Indirect  costs 
include  such  items  as  overhead  and  the 
amount  of  time  consumed  by  personnel 
in  seeking  and  obtaining  copying 
services.  Copying  service  contracts, 
ranging  from  the  provision  and 
maintenance  of  equipment  and  supplies 
to  complete  copying  services,  are 
offered  by  private  companies.  An 
agency  shall  decide  to  contract  for 
copying  services  if  contracting  is  more 
economical  than  using  its  own 
resources.  (See  Office  of  Management 
and  Budget  Circular  A-76  for  guidance 


on  acquiring  commercial  products  and 
services.) 

(c)  Maintain  records.  To  determine 
the  proper  use  and  most  cost-effective 
and  economical  placement  of 
equipment,  agencies  shall  establish 
inventory  records  for  each  machine. 
Records  shall  include  the  following 
information: 

(1)  Equipment  brand,  model  number  or 
name,  and  serial  number 

(2)  Type  of  procurement  (lease, 
purchase,  or  lease-with-option-to- 
purchase)  and  installation  date; 

(3)  Essential  provisions  of  the  lease 
plan  or,  if  owned,  the  purchase  price 
and  essential  elements  of  the 
maintenance  plan,  if  any; 

(4)  Number  of  copies  produced  by 
month; 

(5)  Equipment  characteristics,  such  as 
production  speed,  significant 
accessories  or  special  features,  and 
special  electrical  requirements; 

(6)  A  record  of  repairs  and 
maintenance;  and 

(7)  Information  on  the  operating 
environment,  such  as  machine  location, 
organizations  served,  and  whether 
access  to  the  machine  is  unrestricted, 
restricted  to  a  full-time  operator,  or 
otherwise  limited. 

(d)  Review  equipment  requests. 
Requests  for  equipment  shall  be 
reviewed  by  offices  with  authority  to 
ensure  economical  procurement  and 
placement  of  equipment.  Reviews  shall 
include: 

(1)  Study  of  the  current  copying  needs 
of  the  requesting  office; 

(2)  Consideration  of  projected  copying 
needs  of  the  requesting  office; 

(3)  Analysis  of  the  present  use  of 
equipment  by  the  requesting  office; 

(4)  Consideration  as  to  v;hether  the 
requesting  office  should  share  existing 
equipment,  acquire  its  own,  upgrade 
existing  equipment,  or  use  some 
combination  of  these  alternatives; 

(5)  A  determination  of  whether 
alternate  reproduction  methods  are 
practical; 

(6)  A  cost/benefit  analysis  of  any 
feasible  equipment  alternatives, 
including  a  determination  of  whether 
purchase  or  lease  would  be  more 
economical  (see  FPMR  Subpart  101-25.5. 
Guidelines  for  Making  Purchase  or 
Lease  Determinations);  and 

(7)  Study  to  determine  the  best  — 
location  for  the  equipment. 

(e)  Review  supply  procurement  policy. 
Agencies  shall  review  at  least  annually, 
procurement  methods  and  sources  for 
supplies,  such  as  paper,  toner,  ink,  and 
duplicating  masters.  Options,  such  as 
blanket  purchase  agreements,  bulk 
purchasing,  and  procurement  under 
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(;eneral  Services  Administration 
contracts,  may  offer  lower  costs. 

If)  Review  copy  management  e^jrts. 
Asencies  shall  conduct  periodic  reviews 
to  determine  whether  improvements  are 
necessary.  Practices  shall  be  audited  to 
determine  whether  they  can  be 
improved.  Records  shall  be  reviewed  to 
identify  areas  of  potential  improvements 
in  equipment  management. 

$201-45.106-4    GSA  responsibilities. 

To  assist  Federal  agencies  in 
planning,  developing,  and  evaluating 
copy  management  programs.  GSA  will: 

(a)  Provide  guidelines  on  developing 
.Hid  maintaining  a  copy  management 
program.  These  will  consist  of 
handbooks  and  guides  for  evaluatmg 
agency  programs  (see  Appendix  C  of  the 
looseleaf  edition  of  the  FIRMR); 

(b)  Provide  advice  and  assistance  in 
c  :rrying  out  copy  management  studies 
and  in  program  management;  and 

(c)  Periodically  review  agency 
programs  to  determine  what 
improvements  can  be  made. 

$  201-45.107    MaU  management 

$  201-45.107-1    Objectives. 

The  objective  of  mail  management  is 
to  proivide  rapid  handling  and  accurate 
delivery  of  mail  throughout  the  agency 
at  minimum  cost.  To  do  this,  processing 
steps  are  kept  to  a  necessary  minimum; 
sound  principles  of  work  flow  are 
applied;  modem  equipment,  supplies, 
.'nd  devices  are  used;  and.  in  general, 
operations  are  kept  as  simple  as 
possible,  so  as  to  increase  efficiency. 

^  20 1  -45. 107-2    Agency  responsibttities. 

(a)  Each  Federal  agency  shaH  have  an 
appropriate  program  for  the 
management  of  agency  mail  to; 

(1)  Establish  and  implement  standards 
and  procedures  for  the  receipt,  delivery, 
collection,  and  dispatch  of  mail: 

(2)  Implement  the  mail  manag«menl 
standards  set  forth  in  the  GSA 
information  resources  management 
handbook.  Managing  the  Mail  (see 
Appendix  C  of  the  looseleaf  edition  of 
the  RRMR); 

(3)  Provide  essential  management 
information  concerning  the  volume  and 
types  of  mail  processed  and  time 
requirements  for  internal  deliverv  and 
mailing;  and 

|4)  Revievv,  on  a  continuing  basis, 
agency  mail  practices  and  procedures  to 
find  opportunities  for  improvement  and 
simplification. 

(b)  Standards,  guides,  and  instructions 
developed  for  the  agency  mail 
management  program  shall  be  in 
published  form,  designed  for  easy 
reference  and  revision.  They  should  be 
readily  available  to  those  concerned 


with  mail  and  messenger  operations.  In 
addition,  pertinent  information  for  users 
of  mail  and  messenger  services  should 
be  given  the  widest  possible 

dissemination. 

§  201-45.107-3    Agency  Implementati^. 
The  following  actions  are  basic  to  a 
mail  management  program: 

(a)  Deliver  mail  to  the  action  office 
within  shortest  possible  time  after 
receipt  (Objective  should  be  4-  to  6-hour 
dehvery.); 

(b)  Limit  mail  followup  control  to 
security  mail  or  mail  important  because 
of  its  source  or  content; 

(c)  Use  the  U.S.  Postal  Service  (USPS) 
when: 

(1)  Required  by  law.  or 

(2)  USPS  rates  are  equal  to  or  less 
than  rates  for  the  same  service  furnished 
by  other  vendors; 

(d)  Provide  central  control  with 
established  schedules  for  messenger 
services;  and 

(e)  Dispatch  mail  at  the  cheapest  rate 
consistent  with  the  need  for  service. 

(f)  Review  and  purge  mailing  lists 
annually  to  eliminate  improper 
addresses,  duplicate  addresses,  and  the 
names  of  those  no  longer  desiring  to 
receive  materials  and.  where  possible, 
to  effect  postage  and  other  savings  by 
consolidated  mailing  to  a  single  address. 

(g)  Design  and  print,  to  the  fullest 
extent  practicable,  mailable  single  piece 
publications  with  a  self-mailer  format 
and  mail  by  th  emost  economical  service 
consistent  with  need  and  postal 
regulations. 

§201-45.108    Files  management. 

§  201-45.108-1    Objective*. 

The  objectives  of  files  management 
are  to  cost  effectively  organize  agency 
files  so  that  needed  records  can  be 
found  rapidly,  to  ensure  that  records  are 
complete,  to  facilitate  the  selection  and 
retention  of  permanent  records,  and  to 
accomplish  the  prompt  dispostion  of 
noncurrent  records  in  accordance  with 
NARA  approved  disposition  schedules. 

§201-45.10»-2    Agency  reaponeibilitiee. 

Each  Federal  agency  shall  have  an 
appropriate  program  for  the 
management  of  agency  files. 
Specifically,  each  agency  shall; 

(a)  Establish  and  implement  standards 
and  procedures  for  classifying,  indexing, 
and  filing  records  as  set  forth  in  joint 
GS.\-NARA  handbooks  (see  Appendix 

C): 

(b)  Formally  specify  official  file 
locations; 

(c)  Standardize  reference  service 
procedures  for  Finding,  chargeout.  and 
refiling  of  agency  records: 


(ri)  Standardize,  to  the  extent  po.ssible. 
the  equipment  and  supplies  used  in 
filing  and  reference  service  operations 
bv  using  standard  items  stocked  by 
CSAs  Office  of  Federal  Supply  and 
Services; 

(e)  Make  available  to  all  employees 
published  standards,  guides,  and 
instructions  designed  for  easy  reference 
and  revision;  and 

(f)  Review  the  program  periodically  to 
determine  the  adequacy  of  the  filing 
system  and  its  effectiveness  in  providing 
records  requested. 

§  201-45.108-3    GSA  responsibilitlea. 
GSA  is  responsible  for  furnishing 
guidance  on  filing  systems  to  agencies. 
Filing  systems  include  classification  and 
filing  schemes,  file  locations,  filing 
procedures,  file  retrieval  procedures, 
chargeout  procedures,  and  refiling 
procedures  for  records  on  paper, 
microfilm,  and  electronic  media.  Such 
filing  system  guidance  will  be 
compatible  with  regulations  issued  by 
the  National  Archives  and  Records 
Administration  (36  CFR  Ch.  XII). 

§  201-45.109    KMcfogr«p»»Jc»  management 

§  201-45.109-1    Scope  Of  section. 

This  section  provides  standards  and 
guidelines  for  using  micrographics 
technology  in  the  creation,  use.  storage, 
and  retrieval  of  Federal  records. 
Additional  guidance  on  the  use  of 
micrographics  is  available  in  GSA 
information  resources  management 
handbooks.  Micrographics  System 
Analysis  and  Computer  Output 
Microfilm  (see  Appendix  C  of  the 
looseleaf  edition  of  the  FIRMR).  and  in 
NARA  regulations  (36  CFR  Ch.  XII). 

§  201-45.109-2    Agency  reeponslbilitle*. 

Each  agency  shall: 

(a)  Issue  internal  regulations  and 
procedures  for  the  submission,  review, 
and  approval  or  disapproval  of 
proposed  micrographics  systems  and 
applications: 

(b)  Issue  procedures  for  evaluating  the 
continued  efficiency  and  effectiveness 
of  micrographics  systems  and 
applications: 

(c)  Review  ongoing  micrographics 
systems  periodically  for  conformance  to 
established  policies,  procedures,  and 
standards: 

(d)  Develop  and  maintain  com.plete 
and  accurate  inventories  of 
micrographics  production  and 
reproduction  equipment  within  the 
agency;  e.g..  cameras,  processors, 
duplicators,  and  COM  recorders,  for  the 
purpose  of  resource  management.  The 
inventories  shall,  as  a  minimum,  include: 
type  of  equipment,  name  of 
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manufacturer,  model  and  serial  number, 
date  of  acquisition.  location,  and 
purchase  or  rental  status: 

(e)  Disseminate  publications 
containing  micrographics  standards  and 
guidelines  and  other  current  information 
concerning  the  advantages  and 
limitations  of  micrographics  systems  to 
managers  and  operating  officials 
involved  in  the  development  or 
operation  of  micrographics  systems;  and 

(f)  Assign  responsibihty  for  the  review 
and  approval  of  all  micrographics 
systems.  The  responsible  office  or 
official  shall  establish  procedures  for 
the  review  and  approval  of  ongoing  and 
proposed  systems  and  application 
requests  to  ensure  that  they  are 
complete  and  contain  the  information 
shown  in  S  201-45.109-4.  \ 

§  201-45.109-3    GSA  responsibilities. 
GSA  shall:  I 

(a)  Disseminate  \o  agencies  the 
standards  and  criteria  necessary  for 
developing,  evaluating,  and  operating 
micrographics  systems. 

This  includes: 

(1)  Information  to  acquaint  potential 
users  with  micrographics  technology 
and  its  various  applications: 

(2)  Methods  and  procedures  for 
conducting  feasibility  studies: 

(3)  Criteria  for  estimating  cost  and 
guidelines  for  comparing  existing  and 
proposed  systems  with  alternative 
approaches; 

(4)  Standards  for  microforms  and 
formats,  and  guidelines  for  selecting 
appropriate  micrographics  systems  for 
specific  types  of  applications;  and 

(5)  Standards  and  guidelines  for 
evaluating  the  continuing  efficiency  and 
effectiveness  of  micrographics  systems: 

(b)  Analyze  Governmentwide 
practices  through  research  projects  and 
inspections  to  determine  areas  in  which 
the  application  of  micrographics  will 
improve  efficiency  and  effectiveness  in 
the  creation  and  use  of  documents  and 
information; 

(c)  Conduct  periodic  inspections  of 
agencies'  micrographics  programs  as 
part  of  the  GSA  program  evaluation 
prescribed  in  §  201-22.003.  Agency 
program  evaluation:  and 

(d)  Coordinate  with  the  Government 
Printing  Office  (GPO)  on  matters 
involving  micropublishing;  with  the 
National  Bureau  of  Standards  (NBS)  on 
Federal  Information  Processing 
Standards  concerning  micrographics; 
and  with  the  National  Archives  and 
Records  Administration  (NARA)  on 
micrographics  systems  for  permanent 
records. 


§  201-45.109-4    Micrographics  systems 
analysis. 

(a]  A  systems  analysis  including  a 
cost/benefit  analysis  shall  be  conducted 
by  the  agency  prior  to  the  decision  to 
establish  a  micrographics  system.  The 
cost/benefit  analysis  shall  include  a 
comparative  cost  analysis  in  accordance 
with  Office  of  Management  and  Budget 
(OMB)  Circular  A-76.  if  it  meets  those 
guidelines. 

(b)  The  systems  analysis  shall  contain 
the  following  items: 

(1)  An  examination  of  the  current 
operating  system  to  evaluate  the  need 
for  the  documents  or  information  and 
the  use  to  which  they  are  put; 

(2)  A  consideration  of  the  alternatives 
to  micrographics  including  such 
measures  as: 

(i)  Revising  records  control  schedules 
In  provide  for  the  disposition  of  paper 
records  by  disposal,  by  transfer  of 
inactive  paper  records  to  the  Federal 
records  centers,  or  by  offer  of 
permanently  valuable  paper  records  to 
the  National  Archives  and  Records 
Administration  (NARAl  (36  CFR 
Chapter  XII);  and 

(ii)  Improving  current  retrieval  and 
distribution  procedures  using  paper 
records; 

(3)  A  consideration  of  all  feasible 
alternative  methods  of  creating  the 
microform  records,  such  as: 

(i)  Acquisition  of  new  equipment, 

(ii)  Lease-purchase  of  equipment 
already  installed, 

(iii)  Sharing  micrographics  production 
equipment  already  in  the  agency, 

(iv)  Using  the  micrographics  facility  of 
another  agency, 

(v)  Contracting  for  NARA 
reimbursable  micrographics  services. 

(vi)  Contracting  with  a  non- 
Government  commercial  services  firm. 
and 

(vii)  Other  alternatives  identified  in 
the  analysis; 

(4)  An  analysis  of  the  workload  and 
staffing  requirements  to  ensure 
sufficient  trained  personnel  to  operate 
and  maintain  the  micrographics  system; 

(5)  An  examination  of  the  information 
needs  of  the  user  when  determining 
reduction  ratio,  format,  quality  control 
procedures,  viewing  equipment,  and 
user  training; 

(6)  A  review  to  ensure  compatibility  of 
microforms  used  within  the  agency  and 
those  used  to  transmit  information  to 
other  agencies  and  the  public; 

(7)  A  determination  of  the  availability 
and  cost  of  specialized  space 
requirements;  i.e.,  temperature  and 
humidity  control  or  plumbing;  and 

(8)  A  review  to  ensure  adherence  to 
NARA  standards  for  the  photographic 


and  micrographics  production  and 
reproduction  of  records. 

(c)  The  chosen  alternative  shall  be  the 
most  cost  effective  and  efficient  system 
unless  overriding  intangible  benefits 
necessitate  an  alternate  decision. 

(d)  Procurement  of  COM  equipment  is 
subject  to  those  FIRMR  provisions 
governing  ADP.  (See  particularly 
Subparts  201-24,  201-30,  and  201-32.) 

§  20 1  -45. 11 0    Records  equipment  and 
supplies  management 

§201-45.110-1    Objectives. 

The  objectives  of  a  record  equipment 
and  supplies  management  program  are 
to  ensure  that  Federal  agencies  obtain 
equipment  and  supplies  that  are 
necessary  and  suitable  to  agency 
records  operations,  and  that  such 
equipment  and  supplies  are  available 
and  are  used  properly. 

§  201-45.1 10-2    Agency  responsibilities 

Each  Federal  agency  shall  have  a 
program  to  manage  agency  records 
equipment  and  supplies  to: 

(a)  Standardize  records  equipment 
and  supplies; 

(b)  Review  requests  for  the  acquisition 
of  records  equipment  and  supplies  for 
need  and  standardization; 

(c)  Acquire  standard  equipment  and 
supplies  available  from  the  Office  of 
Federal  Supply  and  Services;  General 
Services  Administration; 

(d)  Review  new  developments  in  the 
field  of  records  equipment  and  supplies: 
and 

(e)  Review  currently  owned  and 
rented  equipment  to  determine  that  it  is 
needed,  properly  used  and  maintained, 
and  updated  as  required. 

Subpart  201-45.2— [Reserved] 

Subpart  201-45.3— {Reserved] 

Subpart  201-45.4- Stationery  and 
supplies 

§  201-45.400    Scope  of  sut>paft. 

This  subpart  sets  forth  standards  for 
stationery  and  related  Standard  and 
Optional  forms. 

§  201-45.401    Stationery  standards. 

§  201-45.401-1    General  provisions. 

Section  201-45.401  prescribes 
mandatory  standards  for  selection  and 
use  of  blank  and  printed  stationery 
paper,  including  the  format  designs  of 
formal  letters  and  informal  letters 
(memoranda).  Also  prescribed  are 
formal  standards  for  the  Optional  Form 
10,  U.S.  Government  Memorandum; 
Optional  Form  41,  Routing  and 
Transmittal  Slip;  Optional  Form  27, 


26920 


Federal  Register  /  Vol.  50.  No.  125  /  Friday.  June  28.  1985  /  Rules  and  Regulations 


I'nited  States  Government  2  Way  §  20145.401-2    Standard  •tat(on«fy 

\hmo:  Standard  Form  63.  Memorandum       »P«cif.cationt. 

f  Call:  and  Siandard  Form  65.  US  Government  stationery  standard 

(•...vernmcr.t  .Messenger  Envelope.  specifications  are  set  forth  in  the  Table 

of  Standard  Specifications    as  follows: 
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i  201-4S.401-3    Procurement  and  stocking.  (b)  Procure  Standard  ai»d  Optional 

.X.uuncios  sha!!:  forms,  prescribed  in  §201-45.401-9.  from 

(.1)  I^ocure  stationery  through  normal  the  Office  of  Federal  Supply  and 

sipply  channels: 


Ser\  ices.  General  Services 
Administration: 

(c)  Establish  procedures  to  ensure  that 
stationery  inventories  are  economically 
maintained  at  levels  consistent  with 
need: 

(d)  Maintain  economical  levels  and 
distribute  stationery  to  avoid  unneeded 
storage  costs:  stock  loss  due  to 
deterioration:  and  obsolesceiice  due  to 
geographical,  organizational,  name,  and 
design  changes.  Generally,  agencies 
should  limit  stationery  stock  levels  to  a 
1  year's  supply: 

(e|  Limit  stationery  styles  and  sizes  to 
the  minimum  needed  to  ensure  efficient 
and  effective  program  operations; 

(f)  Not  change  stationery  designs 
without  written  justification,  approved 
by  the  head  of  the  agency,  or  if  so 
delegated,  the  senior  official  for 
information  resources  management, 
documenting  improved  program 
operations:  and 

(g)  Ensure  that  all  reasonable,  orderly, 
and  economical  means  are  used  to 
deplete  obsolete  stationery:  and 

(h)  Not  procure  printed  stationery 
having  any: 

(1)  Embossing, 

(2)  Telephone  numbers, 

(3)  Advertising  by  or  for  any  private 
individual  or  commercial  activity. 

(4)  Illustrations,  except  for  the  official 
agency  lego  in  the  letterhead  or  return 
address,  or 

(5)  Personal  names,  except  those 
memorialized  on  buildings  or  in 
institutions. 

j!  201-45.401-4    Printing  of  letterhead 
stationery. 

Agencies  may  design  letterhead 
stationery  subject  to  the  following 
conditions: 

(a)  The  design  provides  for 
economical  punting  and  efficient  letter 
preparation; 

(b)  Requirements  of  S  201^5.401-2. 
are  followed; 

(c)  The  letterhead  design  is  across  the 
8.5-inch  top  edge,  supports  the 
economical  use  of  labor  and  materials, 
and  does  not  prevent  the  proper  use  of 
window  envelopes; 

(d)  Readily  available  type  fonts,  for 
which  there  is  no  additional  charge,  are 
used: 

(e)  The  letterhead  of  agencies  with  a 
unique  5-digit  ZIP  Code  is  limited  to  the 
agency's  full  name  and  return  address 
{city  State,  and  ZIP  Code).  For  example; 

Public  Service  Agency 
WHshingion,  DC  00000 

The  head  of  the  agency  or,  if  so 
delegated,  the  senior  official  for 
information  resources  management  may 
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grant  written  exceptions  only  to  major 
bureaus,  offices,  and  services,  provided 
the  cost  to  print,  distribute,  stock,  and 
use  additional  letterhead  is  less 
expensive  than  Ihe  clerical  cost  to  type 
titles,  etc.; 

(f)  The  letterhead  of  agencies  having 
more  than  one  location  where  mail  is 
received  directly  from  USPS,  or  having 
offices  that  require  other  address  block 
data  to  aid  in  return  mail  delivery,  may 
also  contain  \i\e  street  address  of  other 
identifying  address,  in  addition  to  the 
items  listed  in  paragraph  (e)  of  this 
section;  for  exalnple: 

Pxihlic  Service  , 

Region  00 

.\nytown.  OK  Zll*  Code 

Public  Service  Agtncy 

Sfcrvice  Building.  Room  00(1 

Anylown.  MO  ZIP  Code; 

(g)  No  other  printing  occurs  below  the 
letterhead,  except  as  requirej^jn  this    - 
section  and  except  for  non-letterhead 
printing  of  form  letters; 

(h)  The  head  of  the  agency  or.  if  so 
delegated,  the  senior  official  for 
information  resources  management 
determines  that  Optional  Form  10  will 
nut  adequately  serve  an  agency's  needs 
for  informal  letterhead: 

(i)  End-of-text  marks,  fold  marks,  and 
marks  to  align  the  address  block  in  a 
window  envelope  are  to  be  preprinted 
on  all  letterhead  stationery,  but  the  head 
of  the  agency,  or.  if  so  delegated,  the 
senior  official  for  information  resources 
manugement  may  grant  a  written 
exception  to  preprinted  marks  on  formal 
letterhead;  and 

(j)  In  the  left  margin,  below  agency 
designed  informal  letterhead 
(memorandum),  are  printed,  in  this  order 
and  flush  with  the  left  typing  margin: 
Date.  Reply  to  Attention  of  (or  From). 
Subject,  and  To.  For  additional 
information,  see  the  U.S.  Goveri'.ment 
Correspondenc*  Manual.  Part  1.  Chapter 
1.  I  • 


§  201-45.401-5     Preparing  and  using 
tettertiead  stationery. 

Agencies  shall  ensure  that  formal 
letterhead  and  informal  letterhead 
(memorandum)  stationery  is  prepared 
by  the  most  economical  use  of  labor  and 
materials,  including  the  style,  format 
and  other  efficient  steps  prescribed  in 
the  U  S.  Government  Correspondence 
Manual  (see  §  201-45.102-2(a)(3j). 
Informal  letterhead  (memorandum)  shall 
be  the  principal  letterhead  used  in 
written,  intra-  and  interagency 
correspondence 

§  201-45.40t-6    Manifold  (tissue)  sheets. 

Aj^ericies  shall  create  copies  only 
.vhtn  need  has  been  determined  and 
shall  use  tissues  to  make  them.  A 


substitute  for  tissue  sheets  is  permitted. 
provided  (a)  equal  or  better  copy  quality 
is  maintained  and  (b)  labor  and  material 
costs  to  produce  the  substitution  are  no 
greater  than  those  for  tissue  preparation 
(see  §  201-45.401-2).  Agencies  shall  use 
yellow  tissues  for  official  file  copies  if 
the  record  copy  is  to  be  filed  in  paper 
form.  White  tissues  shall  be  used  for  all 
other  purposes,  unless  color  will  aid  in 
processing,  identification,  or  disposition. 
Letterhead  tissues  may  only  be  used  for 
formal  letters  to  addresses  outside  the 
originating  agency  who  specifically 
request  letterhead  copies. 

§  201-45.401-7    Envelopes. 

Agencies  shall  ensure  that: 

(a)  Except  for  self-mailers,  no  printing 
is  done  on  the  inside  of  envelopes; 

(b)  Envelopes  are  sent  using  the  most 
economical  service  consistent  with 
delivery  needs; 

(c)  The  materjal-plus-postage  cost  of 
■  flat"  envelopes,  made  from  material 
other  than  that  specified  in  §  201- 
45.401-2,  is  more  economical  for  mailing 
than  the  material-plus-postage  cost  of 
kraft  envelopes; 

(d)  Envelopes  and  post  cards  that  will 
be  processed  by  USPS  meet  mailing 
requirements  and  are  eligible  for  the 
most  economical  mail  service:  and 

(e)  Use  of  iettersize  window 
envelopes  is  specifically  prescribed  in 
written  agency  policy  requiring 
maximum  possible  use.  except  for 
mailing  material  that: 

(1)  Involves  national  security, 

(2)  Is  highly  confidential  to  die  agency 
or  the  addressee, 

(3)  is  uneconomical  to  mail  in  window 
envelopes,  or 

(4)  Is  sent  to  high  level  officials  in 
Government  or  the  private  sector. 

$  20 1  -45.40 1  -a    Envelopes  and  post  cards. 

(a)  Agencies  shall  ensure  that  printed 
items  on  envelopes  and  post  cards  are 
arranged  and  located  according  to  USPS 
specifications.  Printed  envelopes  and 
post  cards  shall  contain  the  agency's  full 
name  and  return  address,  the  penalty 
statement  and  the  "official  business" 
designation,  as  required  by  39  U.S.C. 
3202.  When  an  agency  pays  the  return 
postage,  agency-supplied  return 
envelopes  and  post  cards  must  bear 
either  prepaid  postage  or  "Business 
Reply." 

|b)  Except  for  USPS-required  items,  no 
other  printed,  stamped,  or  affixed 
marking  or  design  shall  be  placed  on 
envelopes  or  on  the  front  of  post  cards 
unless  it  has  been  determined  in  each 
instance  that  use  of  a  given  marking  or 
design  will  either: 

(1)  Reduce  the  agency's  costs; 

(2)  Expedite  mail  delivery  or  handling: 


(3)  Aid  in  the  delivery  of  services  to 
the  public;  or 

(4)  Promote  a  prog-f-am  or  activity 
having  major  national  impact.  The  use 
of  each  marking  or  design  shall  be 
approved  in  writing  by  the  head  of  the 
agency.  The  approval  authority  may 
only  be  delegated  to  the  senior  official 
for  information  resources  management. 

§201-45.401-9    Miscellaneous  forms. 

The  following  forms  are  illustrated  in 
Appendix  E  of  the  looseleaf  edition  of 
the  FIRMR. 

(a)  Optional  Form  10.  U.S. 
Government  Memorandum. 

This  form  is  designed  to  aid  informal, 
intra-agency  or  interagency 
correspondence  preparation  and  is 
designed  for  use  with  window 
envelopes.  (See  the  U.S.  Government 
Correspondence  Manual.)  Standard 
spaces  are  provided  for  the  date, 
addressee,  subject  matter,  and  sender.  It 
may  be  overprinted  with  the  agency's 
name  and  address  at  the  top.  It  is 
intended  for  use  by  agencies  whose 
needs  are  met  by  a  single  format  and 
whose  identification  and  data 
requirements,  if  any,  do  not  justify 
agency-designed  letterhead. 

(b)  Optional  Form  27,  United  States 
Government  2-Way  Memo. 

This  form  is  a  3-part  carbonless  set  for 
informal  communications.  The  message 
and  reply  are  placed  on  the  same  page 
in  brief  informal  language.  It  can  be  sent 
and  returned  in  a  window  envelope,  if 
an  envelope  is  necessary 

(c)  Optional  Form  41,  Routing  and 
Transmittal  Slip. 

This  form  is  designed  to  transmit  brief 
informal  messages  and/or  documents 
and  not  for  use  as  a  record  of  approvals, 
concurrences,  disposals,  clearances,  or 
similar  actions.  Spaces  are  provided  for 
routing,  addressee  initials,  and  the  date 

(d)  Standard  Form  63.  Memorandum 
of  Call. 

This  form  is  designed  to  record 
telephone  numbers,  messages,  or  visits 
for  personnel  who  are  not  available  at 
the  time  of  the  call  or  visit.  SF  63  is  the 
only  authorized  memorandum  of  call, 
and  agencies  may  not  procure  another 
type. 

(e)  Standard  Form  65,  U.S. 
Government  Messenger  Envelope. 

This  form  is  designed  as  a  reusable 
envelope  and  is  available  in  three  sizes 
as  SF  65-A  (preferred  ),  SF  65^B,  and  SF 
fi.^-C  (see  §  201-45.401-2).  It  is  designed 
to  transmit  correspondence  and  other 
matter  betv\'fcen  agencies  if  not  used  as 
ihe  outer  cover  for  mail  tendered  to 
USPS.  Any  agency  component  may  use 
SF  65  internally  if  it  is  processed  only  by 
agency  messengers.  Consecutively 
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arranged  spaces  are  provided  on  the 
front  and  back  of  the  envelope  for  the 
name  or  title  of  the  addressee, 
organization,  and  maii  stop  number.  SF 
65  is  the  only  authorized  messenger 
envelope,  and  agencies  may  not  procure 
another  type.  SF  65  may  not  be  used  to 
transmit  unenveloped  materials  covered 
by  the  Privacy  Act. 

§  201-45.401-10    Deviations. 

Agencies  seeking  a  dev  iation  from 
any  provision  of  this  Subpart  201-45.4 
shall  submit  a  written  request  in 
accordance  with  Subpart  201-1.4. 
Requests  should  include  a  statement  of 
justification,  pertinent  specifications, 
and,  if  appropriate,  scaled  sample 
designs. 

Subpart  201-45.5— Standard  and 
Optional  Forms  Martagement  Program 

§  20 1  -45.500    Scop*  of  sut>pan 

This  subpart  sets  forth  procedures  for 
Federal  agencies  to  follow  in  obtaining 
both  the  approval  and  cancellation  of 
Governmentwide  Standard  and 
Optional  forms.  It  also  provides 
agencies'  responsibilities  for  developing, 
promulgating,  sponsoring,  and  managing 
Governmentwide  forms  through  the 
Standard  and  Optional  Forms 
Management  Program.  This  subpart 
supplements  S  201-45.104.  Forms 
management. 

§  2O1-4S.50O-1     Obiectlves. 

The  objectives  of  the  Standard  and 
Optional  Forms  Management  Program 
are  to  provide  for 

(a)  Simplified  Governmentwide 
procedures: 

(b)  Cost-effective  practices  and 
procedures  for  creating,  stocking, 
distributing,  and  using  Standard  and 
Optional  forms: 

(c)  The  creation  of  Standard  and 
Optional  forms  based  on  a  valid  need 
and  in  compliance  with  applicable  laws 
and  regulations,  including  the  Freedom 
of  Information  Act  (5  U.S.C.  552),  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  and 
Federal  Information  Processing 
Standards  (40  U.S.C.  759)  implemented 
by  GSA  (41  CFR  201-8.1): 

(d)  The  reduction  of  unnecessary 
forms; 

(e)  Close  coordination  of  the  program 
with  the  other  information  resources 
management  activities  within  an  agency; 
and 

(f)  Improved  office  productivity 
through  the  application  of  appropriate 
design,  construction,  and  reproduction 
standards  and  guidelines. 

§  201-45.501    Authority. 

•  The  Standard  and  Optional  Forms 
.vla^agement  Program  was  developed 


and  operated  by  the  Office  of 
Management  and  Budget  (OMB) 
consistent  with  the  authorities 
prescribed  by  the  Budget  and 
Accounting  Act  of  1921,  GSA  assumed 
responsibility  for  the  program  on  May 
29. 1967,  through  agreement  with  OMB. 

§  201-45.502    Agency  rcsponsibilitiM. 

Each  agency  shall: 

(a)  Establish  and  issue  internal 
procedures  for  the  clearance  and  use  of 
Standard  and  Optional  forms: 

(b)  Designate  an  agoncy-level 
Standard  and  Optional  forms  liaison 
representative  and  alternate,  and  notify 
GSA  in  writing  of  such  designees' 
names,  titles,  mailing  addresses,  and 
telephone  numbers  (Changes  in 
designations  shall  be  submitted  to  GSA 
within  30  calendar  days  after  a  new 
designation  is  made.  All 
communications  concerning  designees 
shall  be  addressed  to  the  General 
Ser\ice8  Administration  (KLSO). 
Washington,  DC  20405.): 

(c)  Ensure  that  new  and  revised 
Standard  and  Optional  forms  developed 
increase  systems  efficiency  and  do  not 
duplicate  forms  already  available  under 
the  Standard  and  Optional  Forms 
Management  Program: 

(d)  Develop  new  and  revised  Sta.ndard 
and  Optional  forms  in  accordance  with 
the  provisions  of  this  subpart:  the 
agency's  mission,  responsibilities,  and 
regulatory  authority:  applicable  laws 
and  regulations  (see  S  201-45.500-l(c)); 
and  GSA  forms  analysis  and  design 
guidelines; 

(e)  Coordinate  the  development, 
revision,  or  cancellation  of  Standard 
and  Optional  forms  with  user  agencies; 

(f)  Prepare  a  supporting  statement  for 
each  Standard  and  Optional  form 
developed,  revised,  or  canceled  and  for 
each  request  for  exception  to  an  existing 
Standard  or  Optional  form.  The 
supporting  statement  shall  include  an 
assessment  of  the  effect  on  the  process 
which  the  form  supports  and  the 
anticipated  increase  or  decrease  in  the 
cost  of  that  process; 

(g)  Obtain  GSA  approval  for  each 
new,  revised,  and  canceled  Standard 
and  Optional  form  as  prescribed  in 

§  201-45.504; 

(h)  Reply  to  GSA  written  information 
requests  in  a  timely  manner  and  review 
printing  proofs  within  15  workdays: 

(i)  Review  existing  Standard  and 
Optional  forms  which  the  agency  has 
promulgated,  sponsored,  or  received  an 
exception  to  determine  and  implement 
possible  forms  improvement, 
consolidation,  and  cancellation,  at  least 
annually; 


(j)  Maintain  records  documenting  rfll 
agency  Standard  and  Optional  forms 
actions; 

(k)  Submit  such  information  as  may  be 
requested  by  GSA  in  order  to  manage 
the  program: 

(I)  Compile  and  maintain 
developmental  and  operational  costs 
using  Standard  Form  335.  Summary 
Worksheet  for  Estimating  Form  Costs, 
for  all  Standard  and  Optional  forms 
developed  or  revised  by  the  agency  and 
that  are  also  used  for  collections  of 
information  from  the  public  or  State  or 
local  governments  or  are  interagency 
report  forms  (see  S  201-45.104-l(k)): 

(m)  Assist  GSA  in  developing  (i.e.. 
collecting  information  and  designing  and 
testing)  new  Standard  and  Optional 
forms; 

(n)  Make  available  for  local 
reproduction  those  promulgated  or 
sponsored  Standard  and  Optional  forms 
with  an  anticipated  or  actual  annual  use 
of  5,000  or  fewer.  (Full  size  illustrations 
of  these  forms  must  be  included  in  the 
prescribing  regulation  or  form 
announcement,  or  must  otherwise  be 
made  available  to  users,  and  must  be 
clearly  annotated.  "AUTHORIZED  FOR 
LOCAL  REPRODUCTION ",); 

(o)  Standardize  exception  requests  at 
the  highest  organizational  level  possible: 
and 

(p)  Print  and  stock  those  exceptions 
approved  for  individual  agency  use.  (See 
FPMR  S  101-26.302.) 

{  201-45.503    GSA  responsibllHies. 

GSA  shall: 

(a)  promote  the  simplification  of 
Governmentwide  procedures  and 
improve  office  productivity  through  the 
development  of  new  and  revised 
Standard  and  Optional  forms; 

(b)  Analyze  and  approve  or 
disapprove  all  requests  for  new  or 
revised  Standard  and  Optional  forms 
and  exceptions  to  the  use  of  Standard 
and  Optional  forms; 

(c)  Maintain  and  distribute  to  all 
agencies  a  current  list  of  approved 
Standard  and  Optional  forms  and 
agency  liaison  representative^: 

(d)  Coordinate  with  the  Office  of 
Management  and  Budget  (OMB)  on  the 
approval  of  new  and/or  revised 
Standard  and  Optional  forms  that  are 
within  OMB's  clearance  jurisdiction; 

(e)  Promulgate  or  sponsor  new 
Standard  or  Optional  forms  when  a 
need  is  demonstrated  and  when  it  is  in 
the  best  interest  of  the  Government; 

(f)  Ensure  that  all  proposed  Standard 
and  Optional  forms  are  in  conformance 
with  applicable  laws  and  regulations 
(see  i  201-45.500-l(c)); 
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(g)  Issue  information  on  current 
Standard  and  Optional  forms  clearance 
actions: 

(h)  Coordinate  the  printing  of 
Stundard  and  Optional  forms  with  the 
U.S.  Government  Printing  Office; 

|i)  Develop  and  issue  updates  to  the 
Standard  and  Optional  Forms  Facsimile 
Handbook; 

())  Maintain  records  documenting 
activities  of  the  Standard  and  Optional 
Forms  Manage'Vnent  Program; 

(k)  Conduct  use-audits  of  Standard 
and  Optional  forms:  and 

(!)  Collect  information  and  issue 
reports  on  the  Standard  and  Optional 
Forms  Management  Program. 

§  201-45.504    Approval,  disapproval,  and 
cancellation  procedures. 

§  201-45.504-1     Approval  and  disapproval 
of  Standard  and  Optional  forms. 

The  promulgatir^  or  sponsoring 
agencies  and  GSA  have  specific 
responsibilities  in  the  process  for  forms 
approval. 

(a)  Each  promulgating  or  sponsoring 
agency  shall: 

(1)  Request  approval  for  new  and 
revised  Standard  and  Optional  forms  by 
submitting  to  the  General  Services 
.Administration  (KLSO).  Washington, 
D.C.  20405  three  copies  of  each  of  the 
following:  (i)  A  Standard  Form  152. 
Request  for  Clearance,  Procurement,  or 
Cancellation  of  Standard  and  Optional 
Forms,  (ii)  a  supporting  statement  (see 

§  201-45.502(0).  (iii)  the  draft  form,  (iv)  a 
list  of  the  names,  titles,  and 
organizations  of  persons  with  whom  the 
form  was  coordinated  and  a  summary  of 
any  major  problems  on  which  agreement 
could  not  be  reached,  (v)  a  list  of 
potential  user  agencies  and  their 
projected  annual  usage,  and  (vi)  a  draft 
announcement  of  the  issuance  of  the 
form  for  inclusion  in  the  appropriate 
directive  or  regulatory  system  and /or 
the  Federal  Register 

(2)  Ensure  that  draft  announcements 
include  implementing  instructions  that 
address  the  following  information:  (i) 
Purpose,  (ii)  form  title,  (iii)  form  number, 
(iv)  a  sample  or  reduced  facsimile  of  the 
form,  if  possible,  (v)  preparation 
instructions,  (vi)  obligation  for  use  (i.e!. 
mandatory  or  optional),  (vii)  frequency 
of  use,  (viii)  number  of  copies  required, 
(ix)  guidance  on  use  and  disposition  of 
present  stocks,  and  (x)  supply  source: 

(3)  Ensure  that  the  following  appear 
on  all  approved  new  and  revised 
Standard  and  Optional  forms:  (i)  the 
Standard  or  Optional  form  number 
assigned  by  GSA,  (ii)  the  edition  date, 
(iii)  the  name  of  the  promulgating  or 
sponsoring  agency,  (iv)  a  citation  of  the 
agency  regulation  that  requires 


mandatory  use  of  the  form  (for  Standard 
forms  only),  (v)  the  OMB  approval 
number  and  expiration  date  as 
applicable  (see  §  201-45.507).  and  (vi) 
the  interagency  report  control  number, 
as  appropriate  (Normally  the  form 
number  and  edition  date  will  be  located 
on  the  first  page  of  the  form  in  the  lower 
right  corner;  and  the  OMB  number  must 
appear  in  the  upper  right  corner  of  the 
form.); 

(4)  Announce  the  issuance  of 
approved  new  or  revised  Standard  or 
Optional  forms  by  publishing  a  change 
in  the  appropriate  directive  or  regulatory 
system  and/or  a  notice  in  the  Federal 
Register. 

(5)  Include  in  the  announcement:  (i) 
implementing  instructions,  (ii) 
approximate  availability  date,  if  known, 
(iii)  the  interagency  report  control 
number,  if  the  form  is  used  as  an 
interagency  report,  and  (iv)  the  OMB 
approval  number,  if  the  form  is  used  to 
collect  information  from  the  public  or 
State  or  local  governments: 

(6)  Submit  a  copy  of  the  change  to  the 
directive  and/or  the  Federal  Register 
notice  to  the  General  Services 
Administration  (KLSO),  Washington,  DC 
20405;  and 

(7)  Announce  that  new  or  revised 
forms  with  an  anticipated  or  actual 
annual  use  of  5,000  or  less  are  available 
for  local  reproduction  by  user  agencies 
(see  §  201-45.502{n)); 

(b)  GSA  shall: 

(1)  Analyze  agency  requests  to 
approve  new  and  revised  forms  to:  (i) 
Verify  that  the  form  fulfills^  need,  (ii) 
ensure  that  approval  williiot  result  in 
duplicate  forms,  (iii)  assess  the  impact 
on  users,  and  (iv)  ensure  that  the  form 
follows  GSA  forms  design  and  cost- 
effectiveness  standards  and  guidelines; 

(2)  For  approved  requests:  (i)  assign 
an  edition  date  and.  if  required,  a  form 
number,  (ii)  notify  the  requesting  agency 
of  the  decision  on  the  returned  Standard 
Form  152.  and  (iii)  enter  the  approved 
form  in  the  Standard  and  Optional 
Forms  Inventory  (Edition  dates,  once 
assigned  by  GSA,  shall  not  be  changed 
by  an  agency.):  and 

(3)  For  requests  that  are  disapproved, 
notify  the  requesting  agency  of  the 
decision  on  the  returned  Standard  Form 
152. 

§  201-45.504-2    Cancellation  of  Standard 
and  Optional  forms. 

The  promulgating  or  sponsoring 
agencies  and  GSA  have  specific 
responsibilities  in  the  process  for  forms 
cancellation. 

(a)  When  a  promulgating  or 
sponsoring  agency  believes  a  Standard 
or  Optional  form  is  no  longer  needed, 
the  agency  shall: 


(1)  Request  cancellation  of  the  form 
by  submitting  to  GSA  a  Standard  Form 
152,  a  supporting  statement  (see  §  201- 
45.502(f)).  and  a  draft  of  the  proposed 
cancellation  notice;  and 

(2)  Notify  the  using  agencies  of  the 
cancellation,  when  approved  by  GSA. 
by  publishing  a  cancellation  notice  in 
the  appropriate  directive  or  regulatory 
system  and/or  in  the  Federal  Register.  A 
copy  of  each  notice  must  be  submitted 
to  the  General  Services  Administration 
(KLSO).  Washington,  DC  20405. 

(b)  When  a  promulgating  or 
sponsoring  agency  submits  a  request  for 
cancellation  to  GSA.  GSA  shall: 

(1)  Analyze  the  request  to:  (i)  Verify 
that  the  form  is  no  longer  necessary.  (iM 
ensure  that  cancellation  will  not  result 
in  the  proliferation  of  replacement 
forms,  (iii)  assess  the  impact  on  users, 
and  (iv)  ensure  that  disposition  of 
existing  stock  is  cost-effective:  and 

(2)  Approve  or  disapprove  the  request 
and  notify  the  promulgating  or 
sponsoring  agency  of  the  decision  on  the 
returned  Standard  Form  152. 

§  201-45.505    Interagency  Committee  on 
Medical  Record*  (ICMR)  responsibilities 

The  Interagency  Committee  on 
Medical  Records  (ICMR)  is  responsible 
for  reviewing  all  health  care  related 
Standard  forms  to  ensure  quality, 
uniformity,  and  adequacy  of  health  care 
records  of  the  Federal  government.  The 
ICMR  is  responsible  for  developing  new 
and  revised  medical  Standard  forms  and 
requesting  cancellation  of  and 
exceptions  to  existing  medical  Standard 
forms.  GSA  is  responsible  for 
promulgating  and  approving  medical 
Standard  forms. 

§  201-45.505-1    Clearance  of  medical 
Standard  forms. 

The  ICMR  chairperson  shall  initiate, 
sign,  and  submit  requests  for  the 
approval  of  medical  Standard  forms  to: 
General  Services  Administration 
(ATRAR).  Washington,  DC  20405. 
ATRAR  will  forward  the  request  to 
GSA/OIRM  for  processing  in 
accordance  with  §  201-45.504-1. 

§  201-45.506    Standard  and  Optional  forms 
coordkiatioji  with  Interagency  reporting 
approved  by  GSA. 

.As  provided  in  Subpart  201-45.6,  GSA 
is  responsible  for  approving  interagency 
reporting  requirements.  When  an  agency 
develops  or  revises  a  Standard  or 
Optional  form  in  conjunction  with  an 
interagency  reporting  requirement,  the 
agency  shall  submit  to  GSA  a  Standard 
Form  360,  Request  for  Clearance  of  an 
Interagency  Reporting  Requirement,  in 
addition  to  other  clearance  requirements 
prescribed  by  this  subpart. 
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f  201-45.507  StarKlard  and  Optional  forma 
usod  for  collections  of  Information  from  ttM 
pubitc  or  Stata  or  local  governments. 

(a)  Under  5  CFR  Part  1320.  Standard 
a:id  Optional  forms  that  also  require 
approval  by  OMB  (44  U  S.C.  3501-,3513) 
because  they  are  to  be  used  to  collect 
information  from  the  public  or  State  or 
local  govcmments.  or  are  the  basis  of 
general  purpose  statistics,  shall  be 
submitted  by  the  promulgating  or 
sponsoring  agency  to  OMB  through 
(ISA.  Agencies  shall  submit  a  Standard 
Form  B3.  Request  for  ONfB  Review  and 
necessary  attachments,  in  addition  to 
other  clearance  requirements  prescribed 
by  this  subpart  when  developing, 
revising,  canceling  or  reqiiesting 
exception  to  a  Standard  or  Optional 
form  requiring  OMB  clearance. 

(b)  Requests  for  extension  of  OMB 
clearance  of  Standard  and  Optional 
forms  will  be  initiated  by  the 
promulgating  or  sponsoring  agency  and 
will  be  sent  to  OMB  through  GSA  using 
Standard  Form  83.  in  addition  to  the 
Standard  Form  152  and  accompanying 
documentation.  If  the  request  results  in 
no  changes  to  the  affected  form. 
Standard  Form  152  and  the 
accompanying  documentation  may  be 
omitted. 

S  201-45.50S    Reporting  requirements. 

Sixty  workdays  before  the  close  of 
each  fiscal  year,  agencies  shall  submit  a 
summary  of  the  Standard  and  Optional 
forms  used  for  collections  of  information 
covered  by  5  CFR  Part  1320  to  the 
General  Services  Administration 
(KLSO),  Washington.  DC  20405. 
instructions  for  preparing  the  report  are 
on  GSA  Form  3515.  Annual  Report  of 
Standard  and  Optional  Forms  Used  for 
Collections  of  Information  Covered  by  5 
CFR  Part  1320.  Include  in  the  report  the 
actual  number  of  forms  used  plus  the 
estimated  number  for  the  remainder  of 
the  current  fiscal  year.  This  report  is 
assigned  Interagency  Report  Control 
Number  0309-GSA-AN.  Separate 
reports  shall  be  submitted  for  each 
department  or  comparable  independent 
organizational  unit. 

$  201-45.509    Overprinting  of  Standard  and 
Optional  forms. 

Overprinting  of  Standard  and 
Optional  fonr.s  is  at  each  agency's 
discretion  but  should  be  limited  to 
quantities  that  are  cost-effective. 
Overprinting  of  forms  is  ordered  through 
the  General  Services  Administration 
(WFSI),  Washington.  DC  20407. 


;  201-45.510    Exceptions  to  Standard  and 
Optional  forms. 

§  201-45.510-1     Policy. 

(a)  Exceptions  to  Standard  and 
Optional  forms  shall  be  requested  only 
when  an  agency  can  demonstrate  that 
the  difference  in  the  content,  format, 
and/or  printing  specifications  of  the 
form  is  cost-effective. 

(b)  Reproduction  and  stocking  of 
approved  exceptions  is  the 
responsibility  of  the  requesting  agency 
(see  FP.MR  9  101-26.302). 

(c)  Content  and  format  exceptions 
become  void  when  the  affected 
Standard  or  Optional  form  is  revised  or 
canceled  by  the  promulgating  ag.^ncy.  or 
when  the  exception  is  altered. 

(d)  Printing  exceptions  become  void 
when  the  affected  Standard  or  Optional 
form  is  canceled,  when  a  usable 
construction  that  meets  user  needs  is 
stocked  by  GSAs  Office  of  Federal 
Supply  and  Services.  oT  when  the  form 
is  revised  unless  the  agency  certifies  in 
writing  that  there  is  a  continued  need 
for  the  printing  exception.  This 
certification  of  continued  need  must  be 
received  by  GSA  (KLSO)  within  60 
workdays  of  the  revision  of  the 
Standard  or  Optional  form.  GSA  will 
notify  agencies  with  printing  exceptions 
of  the  need  for  certification. 

§  201-45.510-2    Clearance  procedures  for 
exceptions. 

(a)  Agencies  shall  submit  exception 
requests  to  GSA,  including  three  copies 
of  the  proposed  form.  Standard  Form 
152.  the  supporting  statement,  and  if 
appropriate,  the  printing  requisition.  The 
supporting  statement  shall  explain  the 
reasons  for  the  request  including 
conclusive  evidence  that  the  Standard 
or  Optional  form  can  not  be  used  as 
prescribed  in  the  existing  format  or 
construction  or  is  not  economical;  the 
proposed  alteration(s)  or  change(s);  the 
resultant  cost  benefits:  and  shall  include 
an  estimate  of  the  number  of  forms 
expected  to  be  used  in  one  year. 

(b)  Exceptions  shall  be  reviewed  by 
GSA  to  Umit  unnecessary  variations  of 
the  form,  assess  the  need  for  additional 
standardized  constructions,  and 
economy  of  application:  and  shall  be 
sent  to  the  promulgating  agency  for  a 
signed  recommendation  of  approval  or 
disapproval.  When  the  clearance  action 
is  returned.  GSA  will  analyze  both  the 
exception  request  and  the  promulgator's 
recommendation.  GSA  will  notify  the 
requesting  agency  of  its  decision  to 
approve,  modify,  or  disapprove  the 
request. 

(c)  Approved  exceptions  must  bear 
the  following  on  the  first  page,  below  or 
near  the  form  number  element:  (1) , 


"Department  (abbreviation) — Major 
component  (abbreviation)  Exception  to 
(form  number)  approved  by  GSA/OIRM 
(Month  and  Year)",  and  (2)  when 
appropriate,  citation  of  the  internal 
directive. 

(d)  When  an  exception  is  approved, 
GSA  (KLSO)  will  forward  a  copy  of  the 
approval  and  the  printing  requisition,  if 
included  in  the  request  package,  to  GS.A 
(WFSI),  for  processing.  The  approved 
exception  notifies  WFSI  to  deduct  the 
order  quantity  from  their  standard  form 
stock  level  because  the  agency  will  no 
longer  use  the  form  as  stocked. 

§  201-45.S10-3    Review  of  exceptions. 

(a)  GSA  shall  periodically  review  and 
analyze  exceptions  to  specific  forms  and 
recommend  form  content,  format,  and 
printing  changes  to  the  promulgating 
agency. 

(b)  The  promulgating  agency  shall 
implement  the  recommended  changes 
through  revision  of  the  Standard  or 
Optional  form  or  provide  GSA  with 
acceptable  reason(s)  for  non- 
implementation,  within  60  workd.iys. 

§  20 1  -45.5 1 1    Program  review. 

Periodically  GSA  shall  review  agency 
implementation  of  the  Standard  and 
Of)tional  Forms  Management  Program  in 
order  to  assess  the  effectiveness  of  the 
program  and  the  agency's  conformity  to 
this  Subpart  201-45.5. 

§  201-45.512    Employee  suggestions. 

In  accordance  with  Federal  Personnel 
Manual  Chapter  451,  employee 
suggestions  that  propose  changes  in  the    . 
format,  content,  construction,  or  use  of  a 
Standard  or  Optional  form  shall  be  sent 
from  the  suggester  (through  the 
suggestion  program)  to  the  promulgating 
or  sponsoring  agency  for  evaluation. 
New  and  revised  Standard  and  Optional 
forms  created  as  a  result  of  employee 
suggestions  shall  be  processed  in 
accordance  with  procedures  provided  in 
§  201-45.504-1  of  this  subpart. 

$201-45.513    Obtaining  forms. 

Supplies  of  Standard  Form  152  may  be 
obtained  by  submitting  a  requisition  in 
FEDSTRIP/MILSTRIP  format  to  the  GSA 
regional  office  that  provides  support  for 
the  requesting  activity. 

§  201-45.514     Procurement  of  stocks  of 
Standard  and  Optional  forms. 

General  procedures  for  procuring 
stocks  of  Standard  and  Optional  forms 
are  in  FPMR  S  101-26.302.  Standard  and 
Optional  forms. 
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Subpart  201-45.6— Interagency 
Reports  Management  Program 

§  201-45.600    Scope  of  subpart 

This  subpart  states  procedures  for 
agencies  of  follow  in  seeking  approval 
of  interagency  reports. 

§  201-45.601     AuttK>rity. 

The  provisions  of  this  subpart 
implement  44  U.S.C.  Chapters  29  and  31. 
recognizing  OMB  functions  under  44 
U.S.C.  3504(e)  and  OMB  implementation 
under  5  CFR  1320.16. 

§201-45.602    Objecttves. 

The  purpose  of  this  program  is  to 
ensure  that  interagency  reports  are 
based  on  need,  are  cost-effective,  and 
comply  with  laws  and  regulations;  e.g., 
Freedom  of  Information  Act  (5  U.S.C. 
552):  the  Privacy  Act  of  1974  (5  U.S.C. 
552a);  and  Federal  Information 
Processing  Standards  (40  U.S.C.  759(f) 
implemented  by  GSA  (Part  201-8). 

§  201-45.603    Agency  responsibilities. 
Each  agency  shall: 

(a)  Issue  internal  procedures  for 
submitting,  reviewing,  and  approving  or 
disapproving  interagency  reports; 

(b)  Appoint  officials  to  serve  as 
interagency  report  coordinator  and 
alternate; 

(c)  Submit  the  names,  titles,  locations, 
and  telephone  numbers  of  the 
interagency  reports  coordinator  and 
alternate  to  the  General  Services 
Administration  (KLSO),  Washington.  DC 
20405.  (Any  change  in  the  person 
appointed  must  be  sent  to  GSA  within 
30  calendar  days); 

(d)  Develop  new  and  revised 
interagency  reporting  requirements 
under  this  subpart: 

(e)  Obtain  GSA  approval  for  each 
new,  revised,  or  extended  interagency 
reporting  as  soon  as  possible: 

(f)  Review  the  GSA  Inventory  of 
Approved  Interagency  Reports  to  decide 
if  a  proposed  report  can  be  met  by  an 
existing  report: 

(g)  Review  existing  interagency 
reports  for  possible  improvements  when 
submitting  requests  to  extend 
clearances; 

(h)  Provide  responding  agencies  the 
opportunity  to  comment  on  each  , 
proposed  new  or  revised  interagency 
reporting  requirement: 

(i)  Obtain  GSA  approval  to  collect  test 
information  from  other  Federal  agencies 
to  do  a  pilot  test  of  the  system  if  the 
estimated  cost  for  a  new  or  substantially 
revised  report  exceeds  $500,000; 

(j)  Reply  within  30  calendar  days  to 
other  agencies'  written  requests  for 
estimates  of  the  cost  of  responding  to 
existing  or  proposed  interagency 
reports; 


(k)  Repond  to  approved  interagency 
reports  as  specified  in  instructions:  and 

(1)  Refrain  from  responding  to 
interagency  reporting  requirements  not 
approved  by  GSA  and  inform  GSA  of 
the  requirements. 

§  201-45.604    Esfablishing  or  revising 
interagency  reporting  requirements. 

(a)  The  requiring  agency  shall  consult 
v\'ith  GSA  (KLSO)  on  proposed  new  or 
revised  interagency  reporting 
requirements  before  submitting 
Standard  Form  360,  Request  for 
Clearance  of  an  Interagency  Reporting 
Requirement.  Following  the  discussion 
with  GSA.  the  agency  shall  justify  the 
need  for  the  report  and  estimate  the 
reporting  costs,  under  §§  201-45.606  and 
201-45.607.  The  agency  shall  then  send 
to  GSA  (KLSO)  an  original  and  one  copy 
of  Standard  Form  360  with  supporting 
documents  through  the  agency's 
interagency  reports  coordinator.  Upon 
receipt  of  the  Standard  Form  360,  GSA 
will  review  the  proposal  for 
demonstrated  need,  cost  effectiveness, 
systems  design,  and  coordination  with 
other  clearance  authorities,  and  will 
ensure  that  the  report  does  not  duplicate 
existing  interagency  reports. 

(b)  If  GSA  approves  the  report,  it  will 
assign  an  interagency  report  control 
number  and  an  expiration  date,  return 
the  Standard  Form  360  to  the  agency's 
interagency  reports  coordinator,  and 
enter  the  report  in  the  GSA  Inventory  of 
Approved  Interagency  Reports. 

(c)  The  requiring  agency  shall  notify 
responding  agencies  of  approved  reports 
by  directive  or  by  correspondence.  The 
directive  publishing  the  requirement 
shall  include  the  following  information: 
(1)  Purpose;  (2)  report  title;  (3)  whether  it 
is  mandatory  or  voluntary;  (4) 
interagency  report  control  number;  (5) 
report  format;  (6)  preparation 
instructions:  (7)  responding  agencies:  (8) 
frequency  of  use;  (9)  number  of  copies; 
(10)  mailing  address;  (11)  due  date;  (12) 
name  and  telephone  number  of  contact 
person;  and  (13)  for  mandatory  reports, 
whether  it  requires  a  negative  response. 

(d)  If  a  form  is  needed  to  collect  data, 
the  agency  shall  place  the  interagency 
report  control  number  in  the  upper  right 
corner  of  the  form. 

(e)  When  GSA  rejects  an  agency's 
request  for  a  report,  GSA  will  advise  the 
agency,  in  writing  of  the  reasons  for  the 
rejection. 


§  201-45.605    Extending  Interagency 
reporting  requirements. 

GSA  will  notify  the  promulgating 
agencies  90  calendar  days  in  advance  of 
the  expiration  date  of  a  requirement. 
Agencies  shall  submit  requests  for 
extensions  for  new  and  revised  reports 
at  least  60  calendar  days  before  the 
expiration  date.  (See  §  201-^5.604.) 

§  201-45.606    Justifying  Interagency 
reporting  requirements. 

A  justification  statement,  signed  by 
the  official  who  requested  the  reporting 
requirement,  shall  be  attached  to 
Standard  Form  360.  The  justification 
shall: 

(a)  State  why  the  report  is  needed  and 
how  it  will  be  used; 

(b)  Describe  the  benefits  (in  dollar 
value  if  possible)  expected  from  the 
information  and  assess  the  probability 
that  the  benefits  will  be  achieved; 

(c)  Describe  how  the  program  will  be 
affected  if  the  information  is  not 
obtained; 

(d)  Identify  any  responding  agencies 
that  took  part  in  designing,  testing,  and 
estimating  the  cost  of  the  proposed 
report; 

(e)  Identify  the  agencies  that  agree  or 
do  not  agree  with  the  proposed  report 
and  summarize  the  reasons  why; 

(f)  Explain  how  the  reporting  costs 
shovvn  on  the  Standard  Form  360  were 
derived  (see  §  201^5.607);  and 

(g)  Describe  other  reporting  plans 
considered,  including:  (1)  Frequency  of 
reporting,  (2)  use  of  exception  reporting. 
(3)  use  of  sampling  techniques,  (4) 
selection  of  respondents,  (5)  obligation 
of  respondents  to  comply,  (6)  amount  of 
detail,  (7)  format  of  report,  and  (8) 
method  of  transmission. 

§  201-45.607    Cost  estimates. 

GSA  needs  cost  estimates  to  decide  if 
the  expected  value  of  the  information  is 
worth  the  cost  of  obtaining  it.  Agencies 
shall  use  the  following  cost 
altemative(s)  to  identify  the  method(s) 
used  to  prepare  the  reporting  cost 
estimate.  Criteria  for  these  costing 
alternatives  are  contained  in  the  GSA 
information  resources  management 
handbook.  Reports  Management  (see 
Appendix  C  of  the  looseleaf  edition  of 
the  FIRMR).  Supporting  documentation 
and  worksheets  for  all  cost  estimates 
must  be  available  for  GSA  review.  GSA 
review  may  include  the  appropriateness 
of  the  agency  costing  alternative 
selection. 


Alternatives 


Pilot  testing  (estimate  based  on  actual  costs  collected).. 


Charactenstics 


High  cost  reporting,  Ml  scale  mectiamzed  systems,  data 
banks,  large  numt>er  ol  data  elements:  new  oata  collection 
system:  respondent  cost  may  be  needed  (or  budget  pur- 
poses. 
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§  201-45.60a     Discontiniring  tnterag«ncy 
reporting  rvquireflMfrts. 

If  an  interagency  report  is  no  longtir 
needed,  the  agency  shall  notify  GSA  and 
responding  agencies  by  directive  or 
correspondence.  GSA  will  discontinue 
the  requirement  on  the  expiration  date 
unless  it  receives  a  request  for  an 
extension  under  {  201— 15  605. 

;  201-4S.609    Special  provisions. 

§  201-45.609-1    Exemptions. 

(a)  The  fallowing  interagency  reports 
requirements  are  exempted  from 
Subpart  201-45  6:  (1)  Legislative  branch 
reports.  (2)  Office  of  Management  and 
Budget  (OMB)  and  other  Executive 
Office  of  the  President  reports,  and  (3) 
judicial  branch  reports  required  by  court 
order  or  decree.  However,  interagency 
reports  required  by  Federal  agencies  to 
respond  to  exemp'ted  requirements  are 
subject  to  clearance  under  this  subpart. 

(b)  Questions  concerning  the 
applicability  of  these  exemptions  shall 
be  directed  to  the  General  Services 
Administration  (KLSO).  Wa.shington.  DC 
20403. 

§  201-45.609-2    Deviations. 

An  agency  seeking  a  deviation  from 
the  requirements  to  justify  and  prepare  a 
cost-estimate  of  a  report  under  S$  2t)1- 
45.606  a.nd  201-45.807  shall  serd  a 
written  explanation  of  the  need  for  the 
report  and  the  deviation  to  the  Gt^neral 
Services  Administration  (KMPP). 
Washington.  DC  20405  in  accordance 
with  Subpart  201-1.4.  Deviation  requests 
must  include  a  summary  cost  estimate  in 
item  9  of  Standard  Form  360. 

S  201.45.609-3    Classified  reporting 
requirements. 

Interagency  reporting  requirements  for 
security  classified  information  are 
exempt  from  this  subpart.  However, 
interagency  reporting  requirements  for 
non-security  classified  information  are 
not  exempt  from  this  subpart,  even  if 
such  information  is  later  given  a  security 
classification  by  the  reqiipsting  agnncy. 


S  201-45.610    Coordination  wltti  other 
clearance  auttiorities. 

»:  201-45.610-1     Interagency /public 
reporting  requirements. 

Interagency  reporting  requirements 
that  collect  information  from  the  public 
or  from  State  or  local  governments  as 
well  as  from  Federal  agencies  require 
approval  by  OMB  under  5  CFR  Part 
1320.  Agencies  shall  submit  these 
interagency  reporting  requirements  to 
OMB  and  GSA  at  the  same  time  for 
clearance. 

S  201-45.610-2    Interagency  reporting 
coortMnation  t«r<th  Standard  and  Optional 
tomw  approved  by  GSA. 

As  stated  in  Subpart  201-45.5,  GSA  is 
responsible  for  approving  Standard  and 
Optional  forms.  Therefore,  when  an 
agency  plans  to  use  a  new  or  revised 
Standard  or  Optional  form  for  a 
proposed  interagency  report,  the  agency 
shall  also  submit  Standard  form  152, 
Request  for  Clearance.  Procurement,  For 
Cancellation  of  Standard  and  Optional 
Forms. 

§201-45.611    Obtaining  forms. 

The  forms  required  by  this  subpart 
may  be  obtained  by  submitting  a 
FEDSTRIP/MILSTRIP  requisition  to  the 
GSA  regional  office  that  provides 
support  for  the  requesting  office. 

Subpart  201-45.7— {Reserved! 

Subpart  201-45.8 — Technica! 
Assistance 

§  201-45.800    Scope  of  subpart 

This  subpart  contains  information  and 
procedures  pertaining  to  the  furnishing 
of  technical  assistance  services  to 
Federal  agencies  by  the  General 
Services  Administration  (GSA). 

$  201-45.801    Services  avaHabte. 

The  following  services  are  available 
to  Federal  agencies  from  GSA: 

(a)  Technical  advice  and  assistance 
on  agency  records  management 
programs  and  activities  as  described  in 
this  Part  201-45:  and 


(b)  Information  management  and 
other  systems  studies. 

§  201-45.802    Technical  advice  and 
assistance  on  records  management 


GSA  provides  technical  advice  and 
guidance  to  Federal  agencies  in  the 
conduct  of  their  records  management 
activities.  This  includes  assistance  in 
the  development  of  records  management 
programs  concerned  with  the  creation, 
maintenance,  and  use  of  agency  records. 
Advice  and  guidance  will  be  consistent 
with  NARA  regulations  concerning 
records  disposition  and  adequacy  of 
documentation  (36  CFR  Ch.  XII). 

§201-45.803    Technical  assistance 
Invohrirtg  studies  and  surveys. 

(a)  Upon  request,  GS.A  will  conduct 
studies  and  surveys  for  Federal  agencies 
involving  any  one  or  a  combination  of 
the  records  management  areas  «. 
described  in  this  Part  201-45.  These 
studies  and  surveys  are  normally  on  a 
reimbursable  basis. 

|b)  An  information  management  study 
is  a  systematic  and  detailed  cost/benefit 
analysis  which  identifies  and  defines 
systems  requirements  and  automation 
requirements  for  effective,  efficient,  and 
economical  management  and  operation, 
and  the  alternative  methods  to  satisfy 
these  requirements;  and  recommends 
the  optimum  implementation  methods 
and  procedures  for  management 
approval.  The  study  covers  all 
management  and  operating  processes, 
whether  or  not  ADP  equipment  is 
involved. 

§  201-45.804    Request  (or  services 

(a)  Agencies  desiring  any  of  the 
reimbursable  services  from  GSA 
provided  for  in  this  Subpart  201-45.8 
should  contact  the  General  Services 
Administration  (KF'M).  Washington.  DC 
20405. 

(b)  Technical  advice  and  assistance 
may  also  be  obtained  by  contacting  the 
General  Services  Administration  (KL). 
Washington.  DC  20405. 

Appendix  A — (Amended) 

1.  Appendix  A  to  Chapter  201  is 
amended  by  removing  Temp.  Reg.  12. 

Dated:  June  19. 1985. 
Owight  Ink. 

Acting  Administrator  of  Genera!  Services. 
(PR  Doc.  85-15583  Filed  ft-27-85:  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Ch.  101 

IFPMR  Amdt.  B-621 

Removal  From  Chapter  101  of 
Subchapter  B,  Archives  and  Records 

agency:  Office  of  Information 
Resources  Management.  GSA. 
action:  Final  rule. 

SUMMARY:  This  regulation  removes 
records  management  provisions  from 
the  Federal  Property  Management 
Regulations  (FPMR).  The  purpose  is  to 
remove  regulatory  provisions  that  have 
been  superseded  by  the  Federal 
Information  Resources  Management 
Regulation  (FIRMR)  (41  CFR  Chapter 
201)  and  National  Archives  and  Records 
Administration  (NARA)  regulations  in 
36  CFR  Chapter  XII. 
EFFECTIVE  DATE:  June  28.  1985. 
FOR  FURTHER  INFORMATION  CONTACr, 
David  R.  Mullins,  Policy  Branch  (KMPP). 
Office  of  Information  Resources 
Management,  telephone  (202)  566-0194 
or  FTS.  566-0194. 


SUPPLEMENTARY  INFORMATION:  (1) 

Governmentwide  regulations  regarding 
Federal  management,  acquisition,  and 
use  of  information  resources  were 
integrated  into  a  new  regulation,  the 
FIRMR,  effective  April  1. 1984  (49  FR 
20994.  May  17, 1984).  Temporary 
Regulation  12.  effective  April  1. 1985  (50 
FR  14220,  April  11. 1985)  included  the 
publication  of  many  of  the  policies  and 
procedures  that  were  originally 
published  in  FPMR  Part  101-11  in  the 
new  integrated  structure.  These 
provisions  are  the  responsibility  of  GSA 
under  Pub.  L.  98-497.  The  remaining 
policies  and  procedures  originally 
published  in  FPMR  Pari  101-11  and  all 
of  FPMR  Part  101-13  (which  are  the 
responsibility  of  NARA  under  Pub.  L. 
98-497)  are  included  in  36  CFR  Chapter 
XII.  Subchapter  B  provisions  (Parts  101- 
11  and  101-13  and  Appendix  to 
Subchapter  B)  are  no  longer  effective. 

(2)  As  listed  in  Appendix  C  of  the 
FIRMR  looseleaf  edition,  certain  FPMR 
B  series  information  and  guidance  (non- 
regulatory)  bulletins  continue  to  be 
current.  This  regulation  action  does  not 
affect  the  status  of  FPMR  B  series 
bulletins. 


(3)  Tlie  General  Services 
Administration  has  determined  that  this 
rule  is  not  a  major  rule  for  purposes  of 
Executive  Order  12291  of  February  17. 
1981.  GSA  decisions  are  based  on 
adequate  information  concerning  the 
need  for.  and  the  consequences  of  the 
rule.  The  rule  is  written  to  ensure 
maximum  benefits  to  Federal  agencies. 
This  is  a  Governmentwide  management 
regulation  that  will  have  little  or  no  net 
cost  effect  on  society. 

List  of  Subjects  in  41  CFR  Subchapter  B 

Government  information  resources 
activities.  Government  records 
management. 

SUBCHAPTER  B— {REMOVED  AND 
RESERVED] 

Pursuant  to  Sec.  205(c).  63  Stat.  390:  40 
U.S.C.  486(c).  41  CFR  Chapter  101  is 
amended  by  removing  and  reserving 
Subchapter  B — Archives  and  Records. 

Dated:  June  21. 1985. 
Dwight  Ink, 

Acting  Administrator  of  General  Services. 
[FR  Doc.  85-15582  Filed  6-27-85;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Parts  1220.  1222,  1224.  1228. 
1230,  1232,  1234,  and  1238 

Establishment  of  NARA  Regulations 
Relating  to  Records  Management 

agency:  National  Archives  and  Records 
Administration  (NARA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
Government-wide  records  management 
regulations  relating  to  records  creation, 
maintenance  and  use.  adequate 
documentation  of  agencies'  programs, 
and  proper  disposition  to  ensure  the 
preservation  of  permanent  records  and 
their  eventual  transfer  to  N.\RA.  These 
regulations  replace  and  supersede 
regulations  contained  in  the  Federal 
Property  Management  Regulation.  The 
regulations  reflect  the  division  of 
records  management  responsibilities 
between  GSA  and  NARA  in  accordance 
with  Pub.  L  9&-497,  the  National 
Archives  and  Records  Administration 
Act  of  1984.  ^ 

EFFECTIVE  DATE:  June  28.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Allard.  telephone  202-523-3214 
(FTS  523-3214). 

SUPPLEMENTARY  INFORMATION*.  Pub.  L. 
98-497,  which  became  effective  April  1. 
1985.  established  the  National  Archives 
and  Records  Administration  (NARA)  as 
an  independent  agency  in  the  executive 
branch,  and  transferred  the  National 
Archives  and  Records  Service  of  the 
General  Services  Administration  to  the 
agency. 

The  Act  also  provided  that  NARA 
would  have  records  management 
authorities  relating  to  adequacy  of 
documentation  and  disposition  of 
records,  and  GSA  would  retain 
responsibility  for  promoting  economy 
and  efficiency  in  records  management. 
NARA  is  publishing  its  records 
management  regulations  in  36  CFR 
Chapter  XII.  Subchapter  B,  which  was 
established  at  50  FR  15722.  April  la 
1985.  GSA  is  publishing  its  regulations  in 
the  Federal  Information  Resources 
Management  Regulation  (FIRMR) 
located  in  41  CFR  Chapter  201. 

NAR.^  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  on 
May  22. 1985  (50  FR  212ia  May  22. 1985) 
to  estabhsh  NARA  policies  and 
procedures  for  agency  records 
management  programs  relating  to 
records  creation,  maintenance  and  use. 
adequate  documentation  of  agency 
programs,  and  the  proper  disposition  of 
the  records.  No  comments  were 
received.  Minor  editorial  corrections 


have  been  made  in  this  Hnal  rule.  This 
rule  makes  one  additional  change  to 
Part  1228  that  was  not  included  in  ;he 
proposed  rule.  Section  1228.152  has  been 
amended  to  modify  criteria  for  accepting 
agency  records  in  records  centers  to 
allow  storage  in  Federal  records  centers 
of  records  not  eligible  for  immediate 
disposal  whenever  the  transportation 
costs  are  not  in  excess  of  the  resulting 
savings.  Previously,  records  were  not 
accepted  if  they  were  eligible  for 
disposal  within  3  years. 

This  rule  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12291  of 
February  17, 1981.  As  required  by  the 
Regulatory  Flexibility  Act.  it  is  hereby 
certified  that  this  rule  will  not  have  a 
significant  impact  on  small  entities. 

List  of  Subjects  in  36  CFR  Farts  1220. 
1222, 1224, 1228,  1230, 1234, 1238 

Archives  and  records. 

For  the  reasons  set  forth  above, 
Chapter  XII  of  Title  36  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

The  following  distribution  table 
reflects  the  old  regulations  in  41  CFR 
Part  101-11  and  the  new  rewritten 
regulations  in  38  CFR  Chapter  XII. 

Distribution  Table 
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1.  Parts  1220, 1222.  and  1224  are  added 
to  read  as  follows: 

SUBCHAPTER  B— RECORDS 
MANAGEMENT 

PART  1220— FEDERAL  RECORDS; 
GENERAL 

Sec. 

1220.1  Scope  of  subchapter. 

1220.2  Responsibllty  for  records 
munagerr.ent  programs. 

Subpart  A— General  Provisions 

1220.10     Autiiority. 

1220.12     Applicability. 

1220.14    General  definitions. 

1220.16    Reports  to  the  Congress  and  the 

Director  of  the  Office  of  Management 

and  Budget. 
1220.18    Inspection  of  records  subject  to  the 

Privacy  .Act  of  1974. 

Sutipart  B— Agency  Records  Management 
Programs 

1220.30  Authority. 

1220.32  Program  content. 

1220.34  Creation  of  records. 

1220.36  Maintenance  and  use  of  records 

1220.38  Disposition  of  records. 

1220.40  Liaison  offices. 

Subpart  C— Agency  Program  Evaluation 

1220.50    Evaluation  by  NARA. 
1220.52    Agency  evaluation  review  and 

followup  procedures. 
1220.54    Agency  internal  evaluations. 
1220.56    Interagency  program  evaluations 

and  studies. 
Authority:  44  U.S.C.  2104(a)  and  Chapter 
29. 

'S  1220.1    Scope  Of  subchapter. 

Subchapter  B  prescribes  policies  for 
Federal  agencies'  records  management 
programs  relating  to  records  creation 
and  maintenance,  adequate 
documentation,  and  proper  records 
disposition. 

§  1220.2    Responsibility  for  records 
management  programs. 

Public  Law  98-497  amended  the 
records  management  statutes  to  divide 
records  management  responsibilities 
between  the  National  Archives  and 
Records  Administration  (NARA)  and  the 
General  Services  Administration  (GSA). 
Under  the  Act,  NARA  is  responsible  for 
adequacy  of  documentation  and  records 
disposition  and  GSA  is  responsible  for 
economy  and  efficiency  in  records 
management.  NARA  regulations  are 
codified  in  this  Subchapter.  GSA 
records  management  regulations  are 
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codified  in  41  CFR  Parts  201-2,  201-22. 
and  201-45.  Federal  agency  records 
management  programs  must  be  in 
compliance  with  regulations 
promulgated  by  both  NARA  and  GSA 

Subpart  A — General  Provisions 

§1220.10    Authority. 

The  regulations  in  this  part  are  issued 
under  the  provisions  of  the  National 
Archives  and  Records  Administration 
Act  of  1984  (Pub.  L  98-497,  44  U.S.C.  101 
note).  I 

§  1220.12    Applicability. 

The  regulations  in  Subchapter  B  apply 
III  all  Federal  agencies  as  defined  in 
§  1220.14. 


§1220.14    General  definitions. 

As  used  in  Subchapter  B — 

"Disposition"  means  the  action  taken 
with  regard  to  records  following  their 
appraisal  by  NARA.  44  U.S.C.  2901(5) 
defines  "records  disposition"  as  any 
activity  with  respect  to: 

(a)  disposal  of  temporary  records  no 
longer  necessary  for  the  conduct  of 
business  by  destruction  or  donation: 

(b)  transfer  of  records  to  Federal 
agency  storage  facilities  or  records 
centers; 

(c)  transfer  to  the  National  Archives 
of  the  United  States  of  records 
determined  to  have  sufficient  historical 
or  other  value  to  warrant  continued 
preservation:  or 

(d)  transfer  of  records  from  one 
Federal  agency  to  any  other  Federal 
agency. 

"Executive  agency"  mi;ans  any 
executive  department  or  independent 
establishment  in  the  executive  branch  of 
the  Government,  including  any  wholly- 
owned  Government  corporation. 

"Federal  agency"  means  any 
ixecutive  agency  or  any  establishment 
in  the  legislative  of  judicial  branch  of 
the  Government  (except  the  Supreme 
Court,  Senate,  the  House  of 
Kepersentatives,  and  the  Architect  of 
the  Capitol  and  any  activities  under  his 
direction).  (44  U.S.C.  2901(14)). 

"File"  means  an  arrangement  of 
records.  The  term  is  used  to  denote 
papers,  photographs,  photographic 
copies,  maps,  machine-readable 
information,  or  other  recorded 
information  regardless  of  physical  form 
or  characteristics,  accumulated  or 
maintained  in  filing  equipment,  boxes, 
or  machine-readable  media,  or  on 
shelves,  and  occupying  office  or  storage 
space. 

"Records"  means  all  books," papers, 
maps,  photographs,  machine-readable 
materials,  or  other  documentary 
materials,  regardless  of  physical  form  or 


characteristics,  made  or  received  by  an 
agency  of  the  United  States  Governmerit 
under  Federal  law  or  in  connection  with 
the  transaction  of  public  business  and 
preserved  or  appropriate  for 
preservation  by  that  agency  or  its 
legitimate  successor  as  evidence  of  the 
organization,  functions,  policies, 
decisions,  procedures,  operations,  or 
other  activities  of  the  Government  or 
because  of  the  informational  value  of 
the  data  in  them.  Library  and  museum 
material  made  or  acquire  and  preserved 
solely  for  reference  or  exhibition 
purposes,  extra  copies  of  documents 
preserved  only  for  convenience  of 
reference,  and  stocks  of  publications 
and  of  processed  documents  are  not 
included.  (44  U.S.C.  3301). 

"Records  management,"  as  used  in 
Subchapter  B,  means  the  planning, 
controlling,  directing,  organizing, 
training,  promoting,  and  other 
managerial  activities  involved  with 
respect  to  records  creation,  records 
maintenance  and  use,  and  records 
disposition  in  order  to  achieve  adequate 
and  proper  documentation  of  the 
policies  and  transactions  of  the  Federal 
Government  and  effective  and 
economical  management  of  agency 
operations. 

"Records  maintenance  and  use,"  as 
used  in  Subchapter  B,  means  any 
activity  involving  location  of  records  of 
a  Federal  agency  or  the  storage, 
retrieval,  and  handling  of  records  kept 
at  office  file  locations  by  or  for  a 
Federal  agency. 

"Series"  means  file  units  or 
documents  arranged  according  to  a 
filing  system  or  kept  together  because 
they  relate  to  a  particular  subject  or 
function,  result  from  the  same  activity, 
have  a  particular  physical  form,  or 
because  of  some  other  relationship 
arising  out  of  their  creation,  receipt,  or 
use. 

§  1220.16    Reports  to  ttie  Congress  and 
ttie  Director  of  ttie  Office  of  Management 
and  Budget. 

Under  44  U.S.C.  2904(c)(8),  the 
.Archivist  of  the  United  States  is 
required  to  report  to  Congress  and  the 
Office  of  Management  and  Budget 
annually  on  the  results  of  records 
management  activities,  including 
evaluations  of  responses  by  Federal 
agencies  to  any  recommendations 
resulting  from  studies  or  inspections 
conducted  by  NARA. 

§  1220.18    Inspection  of  records  subject  to 
ttie  Privacy  Act  of  1974. 

In  accordance  with  44  U.S.C.  2906, 
when  NARA  inspects  an  agency  record 
which  is  contained  in  a  system  of 
records  subject  to  the  Privacy  Act  of 


1974  (5  U.S.C.  552a),  the  records  shall  be 
maintained  by  the  Archivist  or  his 
designee  as  a  record  contained  in  a 
system  of  records  or  considered  to  be  a 
record  contained  in  a  system  of  records 
for  the  purposes  of  subsections  (b),  (c). 
and  (i)  of  section  552a  of  title  5. 

Subpart  B— Agency  Records 
Management  Programs 

§  1220.30    Authority. 

Section  3101  of  Title  44  of  the  United 
States  Code  requires  the  head  of  each 
Federal  agency  to  make  and  preserve 
records  containing  adequate  and  proper 
documentation  of  the  organization, 
functions,  policies,  decisions, 
procedures  and  essential  transactions  of 
the  agency  and  designed  to  furnish  the 
information  necessary  to  protect  the 
legal  and  financial  rights  of  the 
Government  and  of  persons  directly 
affected  by  the  agency's  activities. 

S  1220.32    Program  content 

Agency  programs  shall,  among  other 
things,  provide  for: 

(a)  Cooperation  with  NARA  in 
developing  and  applying  standards, 
procedures,  and  techniques  designed  to 
improve  the  management  of  records, 
promote  the  maintenance  and  security 
of  records  deemed  appropriate  for 
permanent  preservation,  and  facilitate 
the  segregation  and  disposal  of 
temporary  records. 

(b)  Compliance  with  sections  2101- 
2117,  2501-2507,  2901-2909.  3101-3107, 
and  3301-3314  of  title  44  of  the  United 

.States  Code  and  with  NARA  regulations 
issued  in  Title  36  of  the  Code  of  Federal 
Regulations. 

$  1220.34    Creation  of  records. 

Adequate  records  management 
controls  over  the  creation  of  Federal 
agency  records  shall  be  instituted  to 
ensure  that  agency  functions  are 
adequately  and  properly  documented. 
Federal  agencies  shall  also  comply  with 
GSA  regulations  on  creation  of  records 
found  in  41  CFR  201-22.002-3. 

§  1220.36    Maintenance  and  use  of 
records. 

Adequate  records  management 
controls  over  the  maintenance  and  use 
of  records  shall  be  instituted  to  ensure 
that  permanent  records  can  be  located 
when  needed  and  that  they  are 
preserved  for  eventual  transfer  to  the 
National  Archives  to  the  United  States. 
Agencies  shall  also  be  in  compliance 
with  GSA  regulations  on  the 
maintenance  and  use  of  records  found  in 
41  CFR  Part  201-45. 
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§  1220.34    Disposition  of  records. 

Provision  shall  be  made  to  ensure  that 
permanent  records  are  preserved  but 
that  records  no  longer  of  current  use  to 
an  agency  are  promptly  disposed  of  or 
retired,  ^fective  techniques  for  the 
accomplishment  of  these  ends  are  the 
development  of  records  disposition 
schedules;  the  transfer  of  records  to 
records  centers  and  the  National 
Archives  of  the  United  States;  the 
conversion  of  the  information  to  other 
media;  and  the  disposal  of  valueless 
records.  Disposition  of  any  records 
requires  the  approval  of  the  Archivist  of 
the  United  States  (see  Part  1228  of  this 
Chapter). 

§1220.40    Liaison  offices. 

An  office  or  offices  within  each 
Federal  agency  shall  be  assigned 
responsibility  for  the  development  of  the 
records  management  program  required 
by  this  part.  The  office  to  which 
responsibility  assigned  shall  be  reported 
to  the  Office  of  Records  Administration. 
National  Archives  (NL'X).  Washington, 
OC  20408.  The  name,  title,  and  telephone 
number  of  the  official  or  officials 
authorized  by  the  head  of  the  agency  to 
approve  records  disposition  schedules 
and  transfers  of  records  to  the  custody 
of  the  National  Archives  shall  elso  be 
submitted  to  the  Office  of  Records 
Administration. 

Subpart  C — Agency  Program 
Evaluation 

§  1220.50    Evaluation  by  KARA. 

In  accordance  with  Chapter  29  of  Title 
44.  United  States  Code.  NARA  will 
periodically  evaluate  agency  records 
management  programs  for  adequate  and 
proper  documentation  of  the  agency's 
organization,  functions,  and  activities: 
for  the  selective  retention  and  proper 
maintenance  of  permanent  records:  and 
for  the  prompt  disposal  of  records  of 
temporary  value  in  accordance  with 
approved  disposition  schedules  and 
disposal  requests.  The  objectives  of 
these  inspections  are  to: 

(a)  Determine  agency  compliance  with 
the  regulations  in  Subchapter  B. 

(b)  Evaluate  the  effectiveness  of 
agency  records  management  programs 
and  practices  relating  to  adequacy  of 
documentation,  maintenance  and  use, 
and  records  disposition. 

§  1220.52    Agency  evaluation  review  and 
followup  procedures. 

(a)  A  Federal  agency  has  a  maximum 
of  60  calendar  days  to  comment  on  the 
factual  content  of  a  NARA  draft 
evaluation  report. 

(b)  A  Federal  agency  shall  submit  an 
action  plan  to  the  Archivist  of  the 


United  States  implementing  the 
recommendations  in  an  evaluation 
report  not  later  than  90  calendar  days 
after  the  date  of  transmittal  of  the  final 
report  to  the  agency  head.  The  agency 
action  plan  shall  include: 

|1)  Specific  actionfs)  the  agency  plans 
to  take  on  each  evaluation  report 
recommendation.  If  an  agency  does  not 
plan  to  implement  a  recommendation, 
the  rationale  for  not  acting  shall  be 
documented  in  the  action  plan;  and 

(2)  Proposed  month  and  year  for 
completing  each  planned  action. 

(c)  A  Federal  agency  shall  submit  a 
progress  report  on  implementation  of  the 
action  plan  every  6  months  to  the  Office 
of  Records  Administration  until  the 
agency  action  plan  is  implemented. 
Interagency  report  control  number  0153- 
NAR-AR  has  been  assigned  to  this 
report  in  accordance  with  41  CFR 
Subpart  201-45.6. 

(d)  NARA  will: 

(1)  Analyze  the  adequacy  of  the 
agency  action  plan  to  implement 
recommendations  contained  in  the 
evaluation  report; 

(2)  Provide  comments  to  the  agency  on 
the  plan  within  60  calendar  days: 

(3)  Assist  the  agency  in  implementing 
recommendations;  and 

(4)  Notify  an  agency  when  progress 
reports  are  no  longer  required. 

§  1220.54    Agency  Internal  evaluation. 

Each  agency  should  periodically 
evaluate  its  records  management 
programs  relating  to  adequacy  of 
documentation,  maintenance  and  use, 
and  records  disposition.  These 
evaluations  should  determine 
compliance  with  NARA  regulations  in 
Subchapter  B  and  assess  the 
effectiveness  of  the  agency's  programs. 
Criteria  for  agency  self-evaluations  are 
available  from  the  Office  of  Records 
Administration  (NIA). 

§  1220.56    Interagency  program 
evaluations  and  studiM. 

Section  2904  of  title  44.  United  States 
Code,  authorizes  the  Archivist  of  the 
United  States  to  conduct  inspections  or 
surveys  of  records  and  records 
management  programs  and  practices 
within  and  between  Federal  agencies. 

PART  1222— CREATION  OF  RECORDS; 
ADEQUACY  OF  DOCUMENTATION 

1222.10    Authority. 
1222.20    Documentation  standards. 
Authority:  44  U  S.C.  2904  and  3101. 

{1222.10    Autttorlty. 

(a)  Section  2904  of  title  44.  United 
States  Code,  vests  in  the  Archivist  of  the 
United  States  responsibility  for 


developing  and  issuing  standards  to 
improve  the  management  of  records, 
(b)  Section  3101  of  title  44.  United 
States  Code,  requires  that  the  head  of 
each  Federal  agency  "shall  make  and 
preserve  records  containing  adequate 
and  proper  documentation  of  the 
organization,  functions,  policies, 
decisions,  procedures,  and  essential 
transactions  of  the  agency  and  designed 
to  furnish  the  information  necessary  to 
protect  the  legal  and  financial  rights  of 
the  Government  and  of  persons  directly 
affected  by  the  agency's  activities." 

§  1222.20    Documentation  standards. 

To  ensure  that  adequate  and  proper 
records  are  made  and  preserved  in  the 
Federal  Government,  the  following 
documentation  standards  shall  apply  in 
each  Federal  agency: 

(a)  The  record  of  the  transaction  of 
public  business  by  any  Federal  official 
or  employee  is  to  be  complete  to  the 
extent  required  to  facilitate  action  by 
the  incumbents  and  their  successors  in 
office;  to  make  possible  a  proper 
scrutiny  by  the  Congress,  other  duly 
authorized  agencies  of  the  Government, 
and  other  persons  properly  and  directly 
concerned,  of  the  maruicr  in  which 
public  business  has  been  discharged; 
and  to  protect  the  financial,  legal,  and 
other  rights  of  the  Government  and  of 
persons  affected  by  the  Government's 
actions. 

(b)  With  particular  regard  to  the 
formulation  and  execution  of  basic 
Government  policy,  Federal  officials  are 
responsible  for  incorporating  in  the 
records  of  their  agencies  all  essential 
information  on  their  major  actions. 
Significant  decisions  and  commitments 
reached  orally  (person  to  person,  by 
telephone,  or  in  conference)  should  be 
documented  and  included  in  the  record. 
Minutes  should  be  taken  at  important 
board,  committee,  and  staff  meetings, 
and  these,  together  with  a  copy  of  the 
agenda  and  all  documents  considered  at 
or  resulting  from  such  meetings,  should 
be  made  part  of  the  record. 

(c)  The  programs,  policies,  and 
procedures  of  Federal  agencies  shall  be 
adequately  documented  in  appropriate 
directives.  A  record  copy  of  each  such 
directive  (including  those  superseded) 
shall  be  maintained  as  a  part  of  the 
official  files. 

(d)  Papers  of  a  private  or  nonofficial 
character  which  pertain  only  to  an 
individual's  personal  affairs  that  are 
kept  in  the  office  of  a  Federal  official 
shall  be  clearly  designated  by  him  or  her 
as  nonofficial  and  shall  at  all  times  be 
filed  separately  from  the  official  records 
of  the  office.  In  cases  where  matters 
requiring  the  transaction  of  official 
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business  are  received  in  private 
personal  correspondence,  the  portion  of 
such  correspondence  that  pertains  to 
official  business  shall  be  extracted  and 
made  a  part  of  the  official  files. 

PART  1224— FILES  MANAGEMENT 

Sec.  I 

1224.1  Purpose. 

1224.2  Agency  program  requirements. 
Authority:  44  U.S.C  2904  and  3101. 

§  1224.1    Purpose. 

To  ensure  the  availability  of  and 
preservation  of  adequate  and  proper 
documentation  of  Government  activities, 
each  Federal  agency  shall  organize  its 
files  so  that  complete  records  are 
maintained,  records  can  be  found  when 
needed,  the  identification  and  retention 
of  records  of  permanent  value  are 
facilitated,  and  the  disposition  of 
temporary  records  is  accomplished 
promptly. 

§  1224.2    Agency  program  requirements. 

(a)  Each  Federal  agency  shall 
establish  an  appropriate  program  for  the 
management  of  its  files.  Agencies  should 
also  consult  41  CFR  201-45.204  for  GSA 
files  management  regulations  in 
developing  their  programs,  each  Federal 
agency,  in  providing  for  effective 
controls  over  the  creation  of  records  and 
the  management  of  agency  files,  shall: 

(1)  Establish  and  implement  standards 
and  procedures  for  classifying,  indexing, 
and  filing  records  as  set  forth  in  GSA 
and  NARA  handbooks: 

(2)  Formally  specify  official  file 
locations  and  prohibit  thi'  maintenance 
of  files  at  unofficial  locations; 

(3)  Standardize  reference  ser\'ice 
procedures  to  facilitate  the  finding, 
chargeout.  and  refiling  of  agency 
records; 

(4)  Make  available  to  all  agency 
employees  published  standards,  guides, 
and  instructions  designed  for  easy 
reference  and  revision: 

(5)  Review  its  records  management 
program  periodically  to  determine  the 
adequacy  of  its  filing  program.  Audit  a 
representative  sample  of  the  files  for 
duplication,  misclassification.  or 
misfilcs.  I 

PART  1228— DISPOSITION  OF 
FEDERAL  RECORDS— [AMENDED] 

2.  In  Part  128,  remove  the  words 
'■Records  Disposition  Division" 
wherever  they  appear  and  insert  the 
words  "Records  .Apprais.il  and 
Disposition  Division  (NIR)"  in  their 
place,  and  remove  the  reference 
'"5  1228.2"  wherever  it  appears  and 
insert  the  reference  "§  1220.14". 


§  1 228.2    [  Redesignated  as  §  1 220. 1 4 1 

3.  Section  1228.2  is  redesignated  into 
•§  1220.14  and  the  definitions  arranged  in 
alphabetical  sequence  and  the 
definitions  of  "National  Archives"  and 
"permanent  record"  are  revised  and  the 
definition  of  "temporary  records"  is 
amended  by  removing  the  words 
"(nonarchival)"  and  "archival"  from  the 
first  sentence  as  follows: 


§  1220.14    [Amended! 
***** 

"National  Archives  of  the  United 
States"  means  those  official  records 
which  have  been  determined  by  the 
Archivist  of  the  United  State  to  have 
sufficient  historical  or  other  value  to 
warrant  their  continued  preservation  by 
the  Federal  Government  and  which  have 
been  accepted  by  the  Archivist  of  the 
United  States  for  deposit  in  his  custody. 
(44  U.S.C.  2901  (11)) 

"Permanent  record"  means  any  record 
that  has  been  determined  by  NARA  to 
have  sufficient  value  to  warrant  its 
preservation  by  the  National  Archives 
and  Records  Administration.  Such  a 
determination  may  take  the  form  of: 

(a)  An  approved  offer  to  transfer 
records  to  the  .National  Archives  and 
Records  Administration  (§  1228.34); 

(b)  A  series  of  records  designated 
"permanent"  in  an  agency  records 
schedule  approved  by  NARA  after  May 
14. 1973  (§  1228.20). 

4.  Section  1228.12  is  revised  to  read  as 
follows: 

§  1^8.12    Basic  elements  of  disposition 
programs. 

The  primary  steps  in  the  development 
of  a  records  disposition  program  are 
given  below.  Details  of  each  element  are 
contained  in  the  NARA  Records 
Management  Handbook.  Disposition  of 
Federal  Records  (NSN  7610-01-055- 
8704). 

(a)  Inventory  all  records  in  the  • 
custody  of  the  agency. 

(b)  Formulate  specific  disposition 
instructions  for  each  series  of  records, 
including  retention  periods  for 
temporary  records,  transfer  periods  for 
permanent  records,  and  instructions  for 
the  retirement  of  records  to  Federal 
records  centers  when  applicable. 

(c)  Assemble  the  disposition 
instruction  for  each  series  of  records 
into  a  comprehensive  agency  records 
disposition  schedule. 

(d)  Obtain  approval  of  the  records 
disposition  schedule  from  NARA. 

(e)  Apply  the  approved  records 
disposition  schedule  to  all  records  of  the 
agency. 

5.  Section  1226.20  is  revised  to  read  as 
follows: 


§  1228.20    Comprehensive  agency  records 
disposition  schedules. 

(a)  General.  Agency  records  schedules 
approved  by  the  Archivist  of  the  United 
States  specify  the  proper  disposition  for 
all  agency  records.  Recurring  series  of 
records  of  continuing  value  will  be 
scheduled  for  retention  and  eventual 
transfer  to  the  custody  of  the  National 
Archives,  and  recurring  series  of  all 
other  records  will  be  scheduled  for 
destruction  after  a  specific  period  of 
time  based  on  administrative,  fiscal,  and 
legal  values.  Formulation  and 
application  of  these  schedules  is 
mandatorj'  (44  U.S.C.  3303  and  3303a). 
Agencies  shall  forward  20  copies  of  all 
formally  published  schedules  to  the 
National  Archives  (NIR),  Washington. 
DC  20408. 

(b)  Formulation  of  comprehensive 
schedules.  Each  Federal  agency  shall 
prepare  a  comprehensive  records 
schedule  for  all  records  in  its  custody. 
New  Federal  agencies  shall  complete 
comprehensive  schedules  within  2  years 
of  their  establishment.  All  schedules 
must  follow  the  guidelines  provided 
below: 

(1)  Schedules  shall  identify  and 
describe  clearly  each  series  of  records 
and  shall  contain  disposition 
instructions  that  can  be  readily  applied. 
Schedules  must  be  prepared  so  that 
each  office  will  have  standing 
instructions  detailing  the  destruction, 
transfer,  or  retention  of  records.  Upon 
request  by  NARA.  records 
recommended  for  retention  longer  than 
10  years  solely  for  administrative 
purposes  must  be  justified  in  accordance 
with  the  procedures  in  §  1228.72. 

(2)  Each  schedule  item  describing  a 
series  of  permanent  records  shall 
include  an  arrangement  statement,  an 
estimate  of  the  volume  of  records 
accumulated  annually,  as  well  as  the 
total  volume  to  date. 

(3)  Only  new  or  revised  records  series 
or  disposition  instructions,  or  deviations 
from  the  General  Records  Schedules 
(see  §  1228.22)  require  NARA  approval. 
If  any  items  on  a  proposed  schedule 
have  been  previously  scheduled,  the 
procedures  contained  in  §  1228.70  must 
be  followed. 

(4)  AIL  schedules  shall  take  into 
account  the  filing  system  so  that 
destruction  or  transfer  can  be  handled 
in  blocks. 

(5)  The  disposition  of  nonrecord 
materials  should  be  controlled  by 
instructions  in  the  con»prehensive 
schedule.  Nonrecord  materials,  such  as 
extra  copies  of  documents  preserved 
solely  for  reference  and  stocks  of 
processed  documents  shall  be 
maintained  separately  from  official 
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agency  files  to  aid  in  records 
disposition. 

16)  Schedules  shall  be  reviewed  and.  if 
necessary',  updated  annually.  Agencies 
shall  schedule  the  records  of  new 
progrums  within  1  year  of  their 
implementation. 

(c)  Provisions  of  co.Tiprehensive 
s(hedules.  Records  schedules  shall 
provide  for 

(1)  The  destruction  of  records  that 
have  served  their  statutory,  fiscal,  or 
administrative  uses  and  nn  longer  have 
sufficient  value  to  justify  further 
retention.  Procedures  for  obtaining 
disposal  authorizations  are  preschtied 
in  §  1223.62; 

(2)  The  removal  to  a  Federal  records 
center  |or  to  an  agency  records  center 
approved  under  Subpart  J)  of  records 
not  eligible  for  immediate  destniction  or 
other  disposition  which  are  no  longer 
needed  in  office  space  and  equipment. 
These  records  are  maintained  by  the 
records  center  until  they  are  eligible  for 
further  disposition  action: 

(3)  The  retention  of  the  minimum 

\  o'jme  of  current  records  in  office  space 
and  equipriient  consistent  with  efficient 
nperotions:  and 

(4)  The  identification  of  records  of 
continuing  value  in  accordance  with 
Subpart  C.  and  the  establishment  of 
cutoff  j)eriods  after  which  such  records 
are  offered  to  the  National  Archives  and 
Records  Administration. 

(d)  Ce'-tification.  The  signature  of  the 
authorized  agency  representative  on  the 
Standard  Form  115.  Request  for  Records 
Disposition  Authority,  shall  con'^titute 
certification  that  the  records 
rncommended  for  disposal  do  not  or  will 
not  have  sufficient  administrative,  legal, 
or  fiscal  value  to  the  agency  to  warrant 
retention  beyond  the  expiration  of  the 
specified  period  and  that  records 
described  as  having  continuing  value 
will  be  offered  to  the  National  Archives 
of  the  United  States  upon  expiration  of 
the  stated  period. 

|e)  Disapproval  of  requests  -or 
disposition  authority.  Requests  for 
record.-  disposition  authority  may  be 
returned  to  the  agency  if  the  SF  115  is 
improperly  prepared.  The  agency  shall 
make  the  necessary  corrections  and 
resubmit  the  form  to  the  .National 
Archives  and  Records  Administration 
|NIR).  The  disposition  request  for  any 
item  may  be  disapproved  and  the 
agency  notified  in  w  riting  if  after 
appraisal  of  the  records  NARA 
determines  that  the  proposed 
disposition  is  not  consistent  wi;h  the 
value  of  the  records. 

(f)  Withdrawn  ite.iis.  Agencies  may 
request  that  items  listed  on  SF  115  be 
withdrawn  in  order  to  aid  in  the 


processing  (appraisal)  of  the  remaining 
items  on  the  schedule. 

(1)  If,  during  the  coarse  of  the 
appraisal  process,  NARA  determines 
that  records  series  described  by  an 
item(s)  on  the  proposed  schedule  do  not 
exist  or  are  not  arranged  as  stated  on 
the  schedule.  NARA  may  request  the 
agency  to  withdraw  the  item|s)  from 
consideration,  if  the  agency  is  unable  to 
offer  sufficient  clarification. 

(2)  If  NARA  and  the  agency  cannot 
readily  agree  on  the  retention  period  for 
an  item(s).  the  item{s)  may  be 
withdrawn  at  the  request  of  NARA  or 
the  agency.  In  these  cases,  the  agency 
will  svibmit  an  SF  115  with  a  revised 
proposal  for  disposition  within  6  months 
of  the  date  of  approval  of  the  original  SF 
115. 

(g)  Applicability.  (1)  Records 
described  by  items  marked  "disposition 
not  approved"  or  withdrawn  may  not  be 
destroyed  until  a  specific  disposition 
has  been  approved  by  NARA. 

(2)  Disposition  authorities  for  items  on 
approved  SF  115s  that  specify  an 
organizational  component  of  the  agency 
as  the  creator  or  custodian  of  the 
records  may  be  applied  to  the  same 
records  after  internal  reorganization,  but 
only  if  the  nature,  content,  and 
functional  importance  of  the  records 
remains  exactly  the  same.  Authonty 
approved  for  items  described  in  a 
functional  format  may  be  applied  to  any 
organizational  component  within  the 
agency  that  is  responsible  for  the 
relevant  function. 

(3)  Disposition  authorizations 
approved  for  one  agency  may  not  be 
applied  by  another.  Agencies  that 
acquire  records  from  another  agency 
and/or  continue  creating  the  same  series 
of  records  previously  created  by  another 
agency  through  interagency 
reorganization  must  submit  an  SF  115  to 
NARA  for  disposition  authorization  for 
the  records  within  one  year  of  the 
reorganization. 

(h)  Application  of  comprehensive 
schedules.  The  head  of  each  Federal 
agency  shall  direct  the  application  of 
records  schedules  to  ensure  maximum 
economy  of  space,  equipment,  and 
personnel.  Three  copies  of  each 
directive  or  other  issuance  affecting  an 
agency's  records  disposition  program  at 
the  bureau  or  higher  organization  level 
shall  be  sent  to  the  National  Archives 
and  Records  Administration  (NIR). 

6.  Section  1228.60  is  revised  to  read  as 
follows: 

§  1228.60    Auttrartty. 

No  records  of  the  Government  shall 
be  destroyed  or  otherwise  alienated 
from  the  Government  except  In 


accordance  with  procedures  described 
in  this  Part  1228  (44  U.S.C.  3314). 

7.  Section  1228.62  is  revised  to  read  as 
follows: 

§  1228.62    Request  for  authorization  to 
dispose  of  tefnporary  records. 

Requests  for  authorization  to  dispose 
of  records  shall  be  initiated  by  Federal 
agencies  by  submitting  Standard  Form 
115,  Request  for  Records  Disposition 
Authority,  to  the  National  Archives  and 
Records  Administration.  A  SF  115  is 
used  for  submitting  a  schedule 
(5  1228.20)  or  a  list  (S  1228.24).  Authority 
contained  in  an  approved  disposal  list  is 
limited  to  records  already  in  existence 
which  no  longer  accumulate.  A  schedule 
is  a  continuing  authorization  and  should 
be  used  in  all  instance  where  the  types 
of  records  described  in  the  request 
continue  to  accumulate. 

$  1228.72    (Amended) 

8.  Section  1228.72  is  amended  by 
revising  the  second  sentence  of 
paragraph  (b)  to  read:  "These 
extensions  of  retention  periods  will  be 
granted  for  records  which  are  required 
to  conduct  Government  operations 
because  of  special  circumstances  which 
alter  the  normal  administrative,  legal,  or 
fiscal  value  of  the  records." 

§  1228.74    (Amended) 

9.  Section  1228.74  is  amended  by 
removing  the  words  "44  U.S.C.  3314"  in 
paragraph  (a)  and  inserting  the  words 
"44  U.S.C.  3302"  in  their  place. 

10.  Section  1228.1  :?4  is  amended  by 
revising  paragraph  (f)  to  read; 

S  1228.124    Agency  request 

«  •  •  e  • 

(f)  A  justification  for  the  transfer. 

11.  Section  1228.152  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows- and  by  removing  the  word 
"disposal"  whenever  it  appears  in 
paragraph  (e)  and  inserting  the  word 
"disposition"  in  its  place: 

§  1 228. 1 52    Procedures  tor  transfers  to 
Federal  records  centers. 

•         •         •         •         • 

(a)*   *   • 

(1)  •   •   • 

(2)  The  records  are  not  authorized  for 
i.mmediate  disposal  and  transportation 
costs  are  not  in  excess  of  the  reftulting 
savings. 


§  1228.158    (Removed) 

12.  Section  1228.158  is  removed. 

13.  Section  1228.188  is  revised  to  read 
as  follows: 
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§  1228.188    MacNne-readable  records. 

(a)  Magnetic  tape.  Computer  magnetic 
tape  is  a  fragile  medium,  highly 
susceptible  to  the  generation  of  error  by 
improper  care  and  handling.  To  ensure 
that  permanently  valuable  information 
stored  on  magnetic  tape  is  preserved. 
Federal  agencies  should  schedule  files 
for  disposition  as  soon  as  possible  after 
the  tapes  are  written.  When  NARA  has 
determined  that  a  file  is  worthy  of 
preservation,  the  agency  should  transfer 
the  file  to  the  National  Archives  as  soon 
as  it  beomes  inactive  or  whenever  the 
agency  cannot  provide  proper  care  and 
handling  of  the  tapes  (see  Part  1234  of 
this  chapter]  to  guarantee  the 
preservation  of  the  information  they 
contain.  The  tapes  to  be  transferred  to 
the  National  Archives  shall  be  on  one- 
half  inch  7  or  9  track  tape  reels,  written 
in  ASCII  or  EBCDIC,  with  all  extraneous 
control  characters  removed  from  the 
data  (except  record  length  indicators  for 
variable  length  records,  or  marks 
designating  a  datum,  word,  field,  block. 
or  file),  blocked  no  higher  than  30,000 
bytes  per  block,  at  800, 1600,  or  6250  bpi. 
The  tapes  on  which  the  data  are 
recorded  shall  be  new  or  recertified 
tapes  (see  Part  1234  of  this  chapter) 
which  have  been  passed  over  a  type 
cleaner  before  writing  and  shall  be 
rewound  under  controlled  tension. 

(b)  Other  magnetic  media.  When  a 
machine-readable  file  that  has  been 
designated  for  preservation  by  NARA  is 
maintained  on  a  direct  access  storage 
device,  the  file  shall  be  written  on  new 
or  recertified  one-half  inch  7  or  9  track 
tapes,  written  in  ASCII  or  EBCDIC,  with 
all  extraneous  control  characters 
removed  from  the  data  (except  record 
length  indicators  for  variable  length 
records,  or,  marks  designating  a  datum, 
word,  field,  block,  or  file),  blocked  no 
higher  than  30,000  bytes  per  block,  at 
800, 1600,  or  6250  bpi.  This  copy  shall  be 
transferred  to  the  National  Archives. 

(c)  Documentation.  Documentation 
adequate  for  servicing  and  interpreting 
machine-readable  records  that  have 
been  designated  for  preservation  by 
NARA  shall  be  transferred  wijh  them. 
This  documentation  shall  inclpde,  but 
not  necessarily  be  limited  to  completed 
Standard  Form  277,  Computer  Magnetic 
Tape  File  Properties,  or  its  equivalent. 
Where  it  has  been  necessary  to  strip 
data  of  extraneous  control  characters 
(see  paragraphs  (a)  and  (b)  of  this 
section),  the  codebook  specifications 
defining  the  data  elements  and  their 
values  must  match  the  new  format  of  the 
data.  Guidelines  for  determining 
adequate  documentation  may  be 
obtained  from  the  Office  of  Records 
Administration  (mailing  address: 


National  Archives  (M).  Washington,  DC 
20408). 

14.  Section  1228.198  is  amended  by 
removing  in  paragraph  (b)  the  words 
"Regional  Archives"  and  by  revising 
paragraph  (a)  to  read: 

§  1228.198    Use  of  records  transferred  to 
the  National  Archives. 

(a)  In  accordance  with  44  U.S.C.  2108, 
restrictions  lawfully  imposed  on  the  use 
of  transferred  records  will  be  observed 
and  enforced  by  NARA  to  the  extent 
that  they  do  not  violate  5  U.S.C.  552. 
Statutory  and  other  restrictions  on 
transferred  records  remain  in  force  until 
the  records  have  been  in  existence  for 
30  years,  unless  the  Archivist  of  the 
United  States,  after  consulting  with  the 
head  of  the  transferring  agency, 
determines  that  the  restrictions  shall 
remain  in  force  for  a  longer  period  of 
time  for  specific  bodies  of  records.  The 
regulations  in  Subchapters  B  and  C  of 
this  title,  insofar  as  they  relate  to  the  use 
of  records  in  the  National  Archives  or  in 
a  Federal  records  center,  apply  to 
official  use  of  the  records  by  Federal 
agencies  as  well  as  to  the  public. 
*         •         •         •         * 

15.  Parts  1230, 1232, 1234.  and  1238  are 
added  to  read  as  follows: 

PART  1230— MICROGRAPHICS 

Sec.  . 

1230.1  Scope  of  part. 

1230.2  Authority. 
1230.4  Derinitions. 

Subpart  A— Standards  for  Creation  of 
Microform  Records 

1230.10    Authorization. 
1230.12    Preparation. 
1230.14    Microfilming. 


\ 


Subpart  B— Standards  for  the  Maintenance, 
Use,  and  Disposition  of  Microform  Records 

1230.20  Storage. 

1230.22  Inspection. 

1230.24  Use  of  microform  records. 

1230.26  Dispostion  of  microform  records. 

Subpart  C— Centralized  Micrographic 
Services 

1230..'>0    Services  available. 
1230.52    Fees  for  services. 
Authority:  44  U.S.C.  2907.  3302  and  3312. 

§  1230.1    Scope  of  part 

This  part  provides  standards  for  using 
micrographic  technology  in  the  creation, 
use,  storage,  retrieval,  preservation,  and 
disposition  of  Federal  records.  Agencies 
should  also  consult  41  CFR  Subpart  201- 
45.1  for  GSA  requirements  relating  to 
micrographic  records  management 
programs. 

§  1230.2    Authority. 

As  provided  in  44  U.S.C.  Chapters  29 
and  33.  the  Archivist  of  the  United 


States  is  authorized  to  establish 
standards  for  the  photographic  and 
micrographic  production  and 
reproduction  of  records  by  Federal 
agencies  with  a  view  to  disposal  of  the 
original  records:  to  establish  uniform 
standards  within  the  Government  for  the 
storage,  use,  and  disposition  of 
processed  microfilm  records:  and  to 
establish,  maintain,  and  operate 
centralized  microfilming  services  for 
Federal  agencies. 

§  1230.4    Definitions. 

For  the  purpose  of  this  part,  the 
folllowing  definitions  shall  apply: 

Archival  microfilm.  Silver  halide 
microfilm  meeting  the  requirements  of 
Federal  Standard  No.  125D,  Film. 
Photographic  and  Film,  Photographic 
Processed  (for  permanent  records  use): 
American  National  Standards  Institute 
(ANSI)  Standard  PHl.25-1984  Safety 
Photographic  Film,  Specification  for: 
PHI. 28-1984  Photographic  Film  for 
Archival  Records,  Silver  Gelatin  Type 
on  Cellulose  Ester  Base,  Specifications 
for:  PHl.41-1984  Photographic  Film  for 
Archival  Records,  Silver  Gelatin  Type 
on  Polyester  Base,  Specifications  for: 
when  tested  by  ANSI  Standard  PH4.8- 
1984,  Methylene  Blue  Method  for 
Measuring  Thiosulfate  and  Silver 
Densitometric  Method  for  Measuring 
Residual  Chemicals  in  Films,  Plates,  and 
Papers:  and  stored  in  accordance  with 
ANSI  Stardard  PHl.43-1983,  Storage  of 
Processed  Safety  Photographic  Film, 
Practices  for. 

Computer  Output  Microfilm  (COM). 
Microfilm  containing  data  produced  by  a 
recorder  from  computer  generated 
signals. 

Facility.  As  area  set  aside  for 
equipment  and  operations  required  in 
the  production  or  reproduction  of 
microforms  either  for  internal  use  or  for 
the  use  of  other  organizational  elements 
of  the  Federal  Government. 

Microfilm,  (a)  Raw  (unexposed  and 
unprocessed)  film  with  characteristics 
that  make  it  suitable  for  use  in 
micrographics; 

(b)  The  process  of  recording 
microimages  on  film;  and 

(c)  A  fine-grain,  high-resolution 
photographic  film  containing  an  image 
greatly  reduced  in  size  from  the  original. 

Microform.  A  term  used  for  any  form 
containing  microimages. 

Microimage.  A  unit  of  information, 
such  as  a  page  of  text  or  a  drawing,  that 
has  been  made  too  small  to  be  read 
without  magnification. 

Permanent  record.  Any  record  (see 
.  definition  in  44  U.S.C.  3301)  that  has 
been  determined  by  the  Archivist  of  the 
United  States  to  have  sufficifnt 
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historical  or  other  value  to  warrant  its 
continued  preservation  by  the 
Government. 

Unscheduled  records.  Any  record  that 
has  not  been  appraised  by  NARA,  i.e..  a 
cecord  that  has  neither  been  approved 
for  disposal  nor  designated  as 
permanent  by  the  Archivist  of  the 
United  States. 

Subpart  A— Standards  for  Creation  of 
Microform  Records 

§  1230.10    Authorization. 

(a)  Agencies  proposing  to  microfilm 
permanent  records  or  unscheduled 
records  shall  submit  Standard  Form  (SF) 
115.  Request  for  Records  Disposition 
Authority,  in  accordance  with  Part  1228 
of  this  chapter.  The  SF  115  shall  provide 
for  the  disposition  of  original  records 
and  microforms. 

(1)  Agencies  proposing  microfilming 
methods  and  procedures  meeting  the 
standards  in  S  1230.14  shall  include  on 
the  SF  115  the  following  certification: 
"This  certifies  that  the  records 
described  on  this  form  will  be 
microfilmed  in  accordance  with  the 
standards  set  forth  in  36  CFR  Part  1230." 

(2)  Agencies  having  proposed 
microfilming  methods  and  procedures 
that  do  not  meet  the  standards  in 

§  1230.14  shall  include  on  the  SF  115  a 
description  of  the  system  and  standards 
proposed  for  use. 

(b)  The  approved  retention  period  for 
temporary  records  shall  be  applied  to 
microform  copies  of  those  records:  the 
original  records  shall  be  destroyed  upon 
verification  of  the  microfilm,  unless  legal 
requirements  preclude  early  destruction 
of  the  originals.  NARA  approval  is  not 
required  prior  to  implementation  of  this 
provision. 

(c)  Agencies  proposing  to  retain  and 
store  the  silver  original  microforms  of 
permanent  records  after  disposal  of  the 
original  records  shall  include  on  the  SF 
115  a  statement  that  storage  conditions 
shall  adhere  to  the  standards  of 

S  1230.20.  Such  agencies  shall  also 
indicate  when  the  first  inspection  of 
microfilm  required  by  §  1230.22  will  be 
conducted. 

§  1230.12    Preparation. 

(a)  The  integrity  of  the  original 
records  authorized  for  disposal  shall  be 
maintained  by  ensuring  that  the  original 
microforms  are  adequate  substitutes  for 
the  original  records  and  serve  the 
purpose  for  which  such  records  were 
created  or  maintained.  Copies  shall  be 
complete  and  contain  all  record 
information  shown  on  the  originals. 

(b)  The  records  shall  be  arranged, 
identified,  and  indexed  so  that  any 
individual  document  or  component  of 


the  records  can  be  located.  At  a 
minimum,  the  records  shall  include 
information  identifying  the  agency  and 
organization:  the  title  of  the  records:  the 
number  or  identifier  for  each  unit  of 
film:  the  security  classification,  if  any: 
and  the  inclusive  dates,  names,  or  other 
data  identifying  the  records  to  be 
included  on  a  unit  of  film. 

S  1230.14    Microfltinlr>g. 

(a)  Film  stock  standards.  1  he  film 
stock  used  to  make  microforms  of 
permanent  records  for  the  purpose  of 
disposal  of  the  original  shall  conform  to 
Federal  Standard  No.  125D  and  be  on 
safety-base  permanent  record  film  as 
specified  in  ANSI  PHl.25-1984,  Safety 
Photographic  Film,  Specifications  for: 
PHl.28-1984,  Photographic  Film  for 
Archival  Records,  Silver  Gelatin  Type 
on  Polyester  Base,  Specifications  for. 
and  tested  according  to  PHl.29-1971. 
Curl  of  Photographic  Film.  Methods  for 
Determining  the;  and  PHl.31-19r3, 
Brittlencss  of  Photographic  Film,  Method 
of  Determining  the.  Procedures  for 
testing  are  covered  in  Federal  Standard 
No.  170B,  Film  Photographic,  Black  and 
White,  Classification  and  Testing 
Methods,  which  cites  ANSI  standards. 
To  ensure  protection  for  permanent 
records,  agencies  using  microfilm 
systems  which  do  not  produce  silver 
halide  originals  meeting  these  standards 
shall  submit  with  the  SF  115  required  by 
S  1230.10  a  schedule  for  the  production 
of  silver  duplicates  meeting  the 
standards. 

(b)  Index  placement.  All  indexes, 
registers,  or  other  finding  aids,  if 
microfilmed,  shall  be  placed  in  the  first 
frames  at  the  beginning  of  a  roll  of  film 
or  in  the  last  frames  of  a  microfiche  or 
microfilm  jacket.  Computer-generated 
microforms  shall  have  the  indexes 
following  the  data  on  a  roll  of  film  or  in 
the  last  frames  of  a  microfiche  or 
microfilm  jacket.  Other  index  locations 
may  be  used  only  if  dictated  by  special 
system  constraints. 

(c)  Original  pemanent  microfilm 
records.  Systems  that  produce  original 
permanent  records  on  microfilm  with  no 
paper  original:  e.g.,  COM,  shall  be 
designed  so  that  they  produce  microfilm 
which  meets  the  standards  of  this 
section. 

(d)  Microfilm  processing.  (1) 
Microforms  of  permanent  records  where 
the  original  will  be  disposed  of  shall  be 
processed  so  that  the  residual 
thiosulfate  ion  concentration  will  not 
exceed  0.007  grams  per  meter  in  a  clear 
area.  Agencies  or  services  that  conduct 
tests  for  Federal  agencies  shall  meet  this 
requirement  by  performing  the 
methylene  blue  test  specified  in  ANSI 
PH4.8-1984. 


12)  If  the  processing  is  to  be  of  the 
reversal  type,  it  shall  be  full 
photographic  reversal:  i.e..  develop, 
bleach,  expose,  develop,  fix,  and  wash. 

(e)  Quality  standards.  (1)  The  method 
for  determining  minimum  resolution  on 
microforms  of  source  documents  shall 
conform  to  the  Quality  Index  Method  for 
determining  resolution  and  anticipated 
losses  when  duplicating  as  described  in 
the  Association  for  Information  and 
Image  Management  (AIIM) 
Recommended  Practice  MS104. 

(i)  For  permanent  records,  a  Quality 
Index  of  five  is  required  at  the  third 
generation  level. 

(ii)  For  nonpermanent  records,  a 
Quality  Index  of  five  is  required  at  the 
level  of  the  specific  number  of 
generations  used  in  the  system. 

(iii)  Resolution  tests  shall  be 
performed  using  the  NBS  1010a 
Microcopy  Resolution  Test  Chart  or 
equal  and  the  patterns  will  be  read 
following  the  instructions  provided  with 
the  chart. 

(iv)  The  character  used  to  determine 
the  height  used  in  the  Quality  Index 
formula  shall  be  the  smallest  character 
used  to  display  record  information. 

(2)  The  background  photographic 
densities  on  microforms  shall  be 
appropriate  to  the  type  of  documents 
being  filmed.  Recommended  background 
densities  are  as  follovvs: 


Clm«ci- 

bon 

Descnptiono<  documfB» 

Back- 
yound 
danatly 

Qroup  1  -. 

HigtMiLaMy  pnn«ad  txxilit.   paiiodl- 
cato,  •nd  donM  typing. 

11-13 

Grou|l  2  .  „ 

FinMna  ongralt.  Mtara  typwt  mOi 
a  worn  nbton.  panril  nwikng  iiMth  a 
«o«    lead,    and    document*    wlti 
■mill  pnnt»)g 

10-1  1 

Gn><4>3 

P«nal     draoms*.      tadsd     pnntma. 
grapn  papar  with  pale,  fine  cclorad 
imaa.  and  vary  iittaH  pnrting  4kh 
aatodnoiaa. 

90-10 

G'0»*4.   .. 

Vary  iMafc  panci  manuicnpts  and 

80-90 

^ 

draiwngi.  and  poorty  pnmad.  lanH 
documama. 

G>(Mp  5  .. 

COM.._ _ 

12-15 

The  procedure  for  density  measurement 
is  described  in  AIIM  Recommended 
Practice  MS104-1972. 

(3)  Computer  Output  Microforms  shall 
/meet  the  AIIM  Standard  MSI-1971, 
Quality  Standards  for  Computer  Output 
Microfilm. 

(f)  Microforms  and  formats.  (1)  The 
following  formats  are  mandatory 
standards  for  microforms  produced  by 
or  for  Federal  agencies: 

(i)  The  formats  described  in  ANSI 
Standard  MS14-1978.  Specifications  for 
16  and  35mm  Microfilms  in  Roll  Form. 
shall  be  used  for  microfilming  source 
documents  on  16mm  roll  film.  A 
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reduction  ratio  of  24:1  shall  be  used 
whenever  document  size  permits. 

(ii)  The  formats  described  in  ANSI 
Standard  MS14-197B.  Specifications  for 
16  and  35mm  Microfilms  in  Roll  Film, 
shall  be  used  for  microfilming  source 
documents  on  35mm  roll  film.  When 
microfilming  on  35mm  film  for  aperture 
card  applications,  format  2  prescribed  in 
MIl^STD  399A,  Military  Standard 
Microform  Formats,  shall  be  mandatory. 

(iii)  Format  3  prescribed  in  MIL-STD 
399A  shall  be  used  for  aperture  cards. 

(iv)  For  microfilming  source 
documents  on  microfiche,  the  formats 
prescribed  in  MII^STD  399A  and  the 
standards  and  specifications  referenced 
therein  shall  be  used  where  appropriate 
for  the  size  of  documents  being  filmed. 

(v)  Mandatory  Federal  COM  format 
standards  are  contained  in  Federal 
Information  Processing  Standards  (FIPS) 
Publication  Number  54. 

(2)  The  outside  dimensions  for 
microfilm  jackets  shall  be  148.00  +  0.00- 
1 .00mm  X  105.00  +  0.0O-0.75mm. 

(g)  Microfilm  duplicating.  The 
production  of  more  than  250  duplicates 
from  an  original  microform,  i.e.,  one  roll 
of  microfilm  100  feet  in  length  or  one 
microfiche,  requires  the  approval  of  the 
Joint  Committee  on  Printing,  as  set  forth 
in  the  Government  Printing  and  Binding 
Regulations.  Administrative  records  and 
accounting  reports  are  exempted  from 
this  requirement. 

Subpart  B— Standards  for  th« 
Maintenance,  Use  and  Disposition  of 
Microform  Records 

§  1230.20    storage.  I 

Nonpermanent  microform  records  can 
be  safely  maintained  under  the  same 
conditions  as  most  paper  records.  The 
following  standards  as  specified  in 
ANSI  PHI. 43-1983  are  required  for 
storing  permanent  tEcord  microforms: 

(a  J  Roll  form.  Microforms  stored  in 
roll  form  shall  be  wound  on  cores  or 
reels  made  of  noncorroding  materials 
such  as  nonferrous  metals  or  inert 
plastics.  Other  metals  may  be  used 
provided  that  they  are  coaled  with  a 
corrosion-resistant  finish.  Plastics  and 
coated  metals  that  may  exude  fumes 
during  storage  shall  not  be  used  for 
confining  film  on  reels  or  cores.  If  {japer 
bands  are  used,  the  paper  shall  meet  the 
specifications  of  ANSI  PHl.53-1984. 

(bj  Storage  containers.  Storage 
containers  for  microforms  shall  be  made 
of  inert  materials  such  as  metal  or 
plastic.  Containers  made  of  paper 
products  should  be  avoided  unless  the 
conditions  prescribed  in  ANSI  Standard 
PHl.53-1984  are  met.  The  containers 
shall  be  closed  to  protect  the  microforms 


fronv  environmental  impurities  and 
improjfer  humidities. 

(c)  Storage  rooms.  Storage  rooms  or 
vaults  for  archival  microforms  shall  be 
fire-resistant  and  must  not  be  used  for 
other  purposes  such  as  office  space, 
working  areas,  or  storage  of  other 
materials.  The  National  Fire  Protection 
Association  (NFPA)  publication  NFPA 
232,  Protection  of  Records,  provides 
further  guidance.  Protection  from 
damage  by  water  shall  be  accomplished 
by  storing  permanent  record  microforms 
above  reasonably  anticipated  flood 
stages. 

(d)  Environmental  conditions 
required.  (1)  The  relative  humidity  of  the 
storage  room  or  vault  shall  range  from 
20  to  40  percent  with  an  optimum  of  30 
percent.  Rapid  and  wide-ranging 
humidity  changes  will  be  avoided  and     , 
shall  not  exoeed  a  5  percent  change  in  a 
24-hour  period. 

(2)  Temperature  shall  not  exceed 
70  °F.  Rapid  and  wide-ranging 
temperature  changes  shall  be  avoided 
and  shall  not  exceed  a  5  percent  change 
in  a  24-hour  period.  A  storage 
temperature  of  35  *F,  or  below  should  be 
used  for  color  film. 

(3)  Solid  particles,  which  may  abrade 
fil.m  or  react  with  the  image,  shall  be 
removed  by  mechanical  filters  from  air 
supplied  to  housings  or  rooms  used  for 
archival  storage.  The  mechanical  filters 
are  preferably  of  dry  media  type  having 
an  arrestance  or  cleaning  efficiency  of 
not  less  than  85  percent  as  determined 
by  the  stain  test  described  in  ASHRAE 
Standard  52-68  (11). 

(4)  Gaseous  impurities  such  as 
peroxides,  oxidizing  agents,  sulphur 
dioxide,  hydrogen  sulfide,  and  others 
which  cause  deterioration  of  microforms 
shall  be  removed  from  the  air  by 
suitable  washers  or  absorbers.  Archival 
microforms  shall  not  be  stored  in  the 
same  room  with  nonsilver  gelatin  films. 
They  also  shall  not  be  stored  in  another 
room  using  the  same  ventilation  system 
because  gases  given  off  by  the  other 
films  may  damage  or  destroy  the  images 
on  the  silver  archival  films. 

§  1230.22    Inspection. 

(a)  Master  films  of  permanent  record 
microforms  and  records  microfilmed  to 
dispose  of  the  original  record  shall  be 
inspected  everj'  2  years  during  their 
scheduled  life.  The  inspection  shall  be 
made  using  a  1  percentj-andomly 
selected  sample  in  the  following 
categories:  70  percent — microforms  not 
previously  tested.  20  percent — 
microforms  tested  in  the  last  inspection, 
and  10  percent — control  group.  The 
control  group  shall  represent  samples  of 
microforms  from  the  oldest  microforms 
filmed  through  the  most  current.  The 


results  of  the  inspection  shall  be 
reported  t6  the  Office  of  Records 
Administration.  National  Archives  (\I). 
Washington.  DC  20408.  30  days  after  the 
inspection  is  completed.  Reports  shall 
include  (1)  the  quantity  of  microform 
records  on  hand;  i.e..  number  of  rolls 
and  number  of  microfiche:  (2)  the 
quantity  of  microforms  inspected:  (3)  the 
condition  of  the  microforms:  (4)  any 
defects  discovered;  and  (5)  corrective 
action  taken. 

(b)  The  elements  of  the  inspection 
shall  consist  of  (1)  an  inspection  for 
aging  blemishes  following  the  guidelines 
in  the  National  Bureau  of  Standards 
Handbook  98.  Inspection  of  Processed 
Photographic  Record  Films  for  Aging 

■  Blemishes:  (2]  a  rereading  of  resolution 
targets;  (3)  a  remeasurement  of  density; 
and  (4)  a  certification  of  the 
environmental  conditions  under  which 
the  microforms  are  stored,  as  shown  in 
5  1230.10. 

(c)  An  inspection  log  shall  be 
maintained.  Information  to  be  contained 
in  the  log  shall  include  (1)  a  complete 
description  of  all  records  tested  (title; 
number  or  identifier  for  each  unit  of 
film:  and  inclusive  dates,  names,  or 
other  data  identifying  the  records  on  the 
unit  of  film):  (2)  the  record  category;  i.e., 
newly  tested,  previously  tested,  or 
control  group;  (3)  the  date  of  inspection; 
(4)  the  elements  of  inspection;  (5)  the 
defects  uncovered;  and  (6)  the  corrective 
action  taken.  In  addition,  the  log  shall 
contain  the  results  of  all  archival  film 
tests  required  by  S  1230.14. 

fd)  An  agency  having  in  its  custody  a 
master  microform  that  is  deteriorating, 
as  shown  by  the  inspection,  shall 
prepare  a  silver  duplicate  to  replace  the 
deteriorating  master. 

(e)  Agencies  are  responsible  for  the 
inspection  of  agency  microfilm  records 
transferred  to  Federal  records  centers. 

§  1230.24    Use  of  microform  recoras. 

(a)  The  master  microform  shall  not  be 
used  for  refei^nce  purposes.  Duplicates 
shall  be  used  for  reference  and  for 
further  duplication  on  a  recurring  basis 
or  for  large-scale  duplication,  as  for 
distribution  of  records  on  microform. 
Agency  procedures  shall  ensure  that 
master  microforms  remain  clean  and 
undamaged  during  the  duplication 
process. 

(b)  Agencies  retaining  the  original 
record  in  accordance  with  an  approved 
records  disposition  schedule  may  apply 
agency  standards  for  the  use  of 
microform  records. 
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§1230.26 
records. 


Dtsposttion  of  microfonn 


The  disposition  of  microform  records 
shall  be  carried  out  in  the  same  manner 
prescribed  for  other  types  of  records  in 
Part  1228  of  this  chapter  with  the 
following  additional  requirements: 

(a)  The  silver  halide  original  (or  a 
silver  halide  duplicate  microform  record 
created  in  accordance  with  J  1230.14), 
plus  one  copy  (silver,  diazo.  or 
vesicular),  for  permanent  records,  of 
each  record  microfilmed  by  an  agency, 
shall  be  verified  for  completeness  and 
accuracy.  The  microforms  may  be 
transferred  to  an  approved  agency 
records  center,  the  National  Archives,  or 
to  a  Federal  records  center,  at  the  time 
that  the  records  are  to  be  retired  in 
accordance  with  the  approved  records 
control  schedule. 

(b)  The  microforms  shall  be 
accompanied  by  information  identifying 
the  agency  and  organization:  the  title  of 
the  records:  the  number  or  idcntirier  for 
each  unit  of  film;  the  security 
classification,  if  any:  the  inclusive  dates, 
names,  or  other  data  identifying  the 
records  to  be  included  on  a  unit  of  film: 
and  a  certification  by  an  agency  official 
that  the  microforms  were  produced  in 
the  normal  course  of  agency  operations 
and  that  care  has  been  taken  to  ensure 
that  the  microforms  are  a  complete  and 
accurate  copy  of  the  original. 

Subpart  C — Centralized  Micrograptiic 
Services 

§  1230.50    ScrvicM  avaitabi*. 

NARA  provides  reimbursable 
microfilming  services  at  many  of  its 
Federal  records  centers,  including  the 
preparation,  indexing,  ."'nd  filming  of 
records,  inspection  of  film,  and  labeling 
of  film  containers.  Agencies  desiring 
microfilming  services  should  contact  the 
Office  of  Federal  Records  Centers, 
National  Archives  (NC).  Washington. 
DC  20408,  or  the  director  of  the  Federal 
records  center  serving  the  agency's 
records  (see  §  1228.150  of  this  chapter). 

§  1230.52    Fc«s  for  services. 

The  fees  for  microfilming  services  will 
be  announced  in  NARA  bulletins.  For 
microfilming  services  not  listed,  contact 
the  office  shown  in  S  1230.50. 

PART  1232— AUDIOVISUAL  RECORDS 
MANAGEMENT 


Sec. 

1232.1 

12322 

1232.4 

12326 


Scope  of  part. 

Objectives. 

Agency  prograin  responsibilities. 

Centralized  audiovisual  ser\-ices. 


Authority:  44  U.S.C  2904  and  3101. 


§1232.1    Scope  Of  part 

This  part  prescribes  policies  and 
procedures  for  managing  audiovisual 
records  to  ensure  adequate  and  proper 
documentation  and  appropriate 
disposition  of  audiovisual  records. 

§1232.2    Obtectlves. 

The  objectives  of  audiovisual  records 
management  are  to  achieve  the  effective 
creation,  maintenance,  use.  and 
disposition  of  audiovisual  and  related 
records  to  be  created  and  maintained: 
establishing  standards  for  maintenance 
and  disposition  of  audiovisual  and 
related  records:  establishing  standards 
for  the  physical  security  and 
preservation  of  audiovisual  records:  and 
reviewing  audiovisual  recordkeeping 
practices  on  a  continuing  basis  to 
improve  procedures. 

§  1232.4    Agency  program  responsibilities. 

(a)  Each  Federal  agency,  in  providing 
for  effective  controls  over  the  creation, 
maintenance,  use  and  disposition  of 
records,  shall  establish  an  appropriate 
program  for  the  management  of 
audiovisual  records.  This  audiovisual 
records  management  program  shall: 

(1)  Prescribe  the  types  of  records  to  be 
created  and  maintained  so  that 
audiovisual  operations  and  their 
products  are  properly  documented 
(guidelines  describing  the  appropriate 
types  of  records  are  found  in  §1228.184 
of  this  chapter): 

(2)  Issue  standards  for  the 
maintenance  and  disposition  of 
audiovisual  and  related  records: 

(3)  Issue  standards  for  the  physical 
security  and  preservation  of  audiovisual 
records: 

(4)  Review  agency  audiovisual 
recordkeeping  and  exploit  opportunities 
for  improvement. 

(b)  Each  agency  should  establish 
agency  standards  for  its  audiovisual 
operations  and  issue  appropriate 
instructions.  These  standards  should 
include: 

(1)  Identifying  the  various  generations 
of  audiovisual  records  through 
classification  and  labeling: 

(2)  Filing,  controlling,  and  scheduling 
audiovisual  and  related  records: 

(3)  Preserving  the  physical  integrity  of 
audiovisual  records  through  proper  use 
and  storage  conditions:  and 

(4)  Establishing  contract 
specifications  for  contractor-produced 
audiovisual  records  which  protect  the 
Government's  legal  title  and  control 
over  all  audiovisual  media  and  related 
documentation. 

§1232.6    Centralized  audiovisual  services, 
(a)  National  Audiovisual  Center.  The 
National  Audiovisual  Center  (NAC) 


serves  as  a  central  information  source  to 
the  general  public  and  Federal  agencies 
concerning  the  availability  of 
audiovisual  products  produced  by  or  for 
the  Government.  NAC  rents  and  sells 
Federal  audiovisual  productions  to  the 
public  and  Federal  agencies.  NAC 
compiles  and  publishes  Government- 
wide  catalogs  and  uses  other 
information  dissemination  techniques  to 
inform  the  public  about  audiovisual 
products  available  for  sale  and  rent. 
NAC  develops  criteria,  establishes 
appropriate  terminology,  and 
recommends  Government-wide 
practices  for  the  cataloging  and  indexing 
of  audiovisual  productions,  and 
maintains  a  data  bank  containing 
information  on  Federal  audiovisual 
productions. 

(b)  Agency  requirements.  Agencies 
must  check  commercial  and  Government 
sources  before  authorizing  audiovisual 
productions  or  procurements. 

(1)  Subject  search.  Prior  to  authorizing 
any  type  of  audiovisual  production,  all 
agencies  will  attempt  to  determine  if 
existing  productions  are  available  to 
satisfy  their  needs.  Agencies  should  use 
the  resources  of  NAC  to  determine  what 
Federal  productions  exist  by  requesting 
subject  searches.  Standard  Form  282. 
Mandatory  Title  Check,  may  be  used  for 
this  purpose.  Agencies  should  also 
review  commercial  media  collections, 
either  through  catalogs  or  computer- 
based  resources.  If  there  are  no  existing 
or  commercial  productions  available, 
the  agency  may  produce,  within  existing 
budget  limitations,  additional 
productions  to  support  program 
responsibilities. 

(2)  Federal  Audiovisual  Production 
Report  (SF  202).  (i)  Standard  Form  202. 
Federal  Audiovisual  Production  Report, 
shall  be  prepared  for  all  productions  by 
each  agency  when  production  is 
authorized,  except  as  noted  in  OMB 
Circular  A-114.  Interagency  report 
control  number  0151-NAR-XX  has  been 
assigned  to  this  report  in  accordance 
with  41  CFR  Part  201^5.  Prior  to 
production,  pre-production  sections  of 
the  report,  with  information  about 
materials  planned  or  in  process  shall  be 
completed  and  sent  to  NAC.  Upon 
completion  of  an  audiovisual 
production,  the  post-production  sections 
of  the  SF  202  shall  be  completed  and 
forwarded  to  NAC.  This  information  will 
become  part  of  the  Center's  data  base. 
Information  from  the  data  base  will  be 
provided  to  other  Federal  agencies  and 
the  public. 

(ii)  The  Department  of  Defense  will 
compile  its  own  production  data  using 
DOD  Form  1955.  DOD  Audiovisual 
Production  Report.  Information  about 
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these  productions  will  be  made 
available  to  NAC  through  the  Defense 
Audiovisual  Information  System 
(DAVIS). 

(3)  Annual  Audiovisual  Report. 
Agencies  shall  file  Standard  Form  203. 
Annual  Audiovisual  Report,  detailing  all 
audiovisual  activity  each  fiscal  year. 
The  report  is  due  December  31  each 
year  for  the  previous  fiscal  year,  and 
shall  be  forwarded  to  the  National 
Audiovisual  Cer.tar,  National  Archives 
and  Records  Administration,  8700 
Edgeworth  Drive.  Capitol  Heights,  MD 
20743-3701).  All  audiovisual 
productions,  including  productions 
excluded  from  other  reporting 
requirements  of  OMB  Circular  A-114, 
shall  be  reported  on  the  SF  203. 
Interagency  report  control  number  0152- 
NAR-AN  has  been  assigned  to  this 
report  in  accordance  with  41  CFR  Part 
201-45.  The  report  is  used  to  acquire 
data  on  Federal  audiovisual  activities, 
including  overhead  for  in-house 
expenses.  This  information,  when 
compiled,  will  be  made  available,  upon 
request,  to  all  agencies  and  to  the 
public.  Copies  of  SF  203  may  be 
obtained  from  NAC.  Agencies  shall 
ensure,  through  management  control 
and  cost  accounting  systems,  the 
accuracy  and  consistency  of  audiovisual 
production  budget  data  provided  to 
OMB  and  the  SF  203  data  furnished  to 
NAC. 

(4)  Evaluation.  Agency  management 
should  perform  appropriate  evaluation 
of  audiovisual  productions  and  include 
evaluation  in  audiovisual  management 
control  systems  to  ensure  goals  and 
objectives  of  the  productions  were  met. 

(i)  Each  agency  shall  develop  an 
evaluation  program  to  assess  the  valui' 
and  effectiveness  of  its  audiovisual 
productions. 

(ii)  The  complexity  and  cost  of 
evaluations  should  be  commensurate  to 
the  cost  and  program  impact  of  the 
audiovisual  production  being  evaluated. 
Evaluation  methods  may  range  from  a 
simple  tally  sheet  to  record  sample 
responses  to  a  more  complex  survey 
with  interviews  and  testing  forms. 

(5)  Liai.ion.  Each  agency  shall  forward 
the  name,  mailing  address,  and 
telephone  number  of  the  office  which  is 
assigned  responsibility  for  management 
oversight  of  the  agency's  audiovisual 
activities  to  the  Office  of  Federal 
Procurement  Policy  (OFPP),  with  an 
information  copy  to  NAC  (mailing 
address:  National  Audiovisual  Center, 
National  Archives  and  Records 
Administration.  8700  Edgeworth  Drive, 
Capitol  Heights,  MD  20743-3701).  These 
designated  offices  shall  serve  as  the 
main  point  of  contact  for  OFPP  and 


NAC  in  all  matters  relating  to 
Governmentwide  audiovisual  policies. 

(6)  Stock  footage.  Agencies,  except  the 
Department  of  Defense,  shall  offer  to  the 
Special  Archives  Division  (NNS), 
NARA,  motion  picture  out-takes,  trims, 
and  other  unedited  motion  picture 
footage  (with  stock  footage  value) 
accumulated  in  the  production  of 
audiovisual  products.  The  footage  will 
be  made  available  to  other  Federal 
agencies  and  the  public  through  services 
provided  by  the  Special  Archives 
Division  (mailing  address:  National 
Archives  (NNS).  Washington,  DC  20408). 

PART  1234— ADR  RECORDS 
MANAGEMENT 

Stc 

1234.1  Scope  of  part. 

1234.2  Piogram  requirements. 
1234.4  Care,  handling,  and  8torng(>  of 

magnetic  computer  tapes  and  portable 
disk  packs. 
Authority:  44  U.S.C.  2904  and  3101. 

§  1234.1    Scope  of  part 

This  part  establishes  requirements  for 
agency  records  management  programs 
for  ADP  records  and  standards  for  the 
care  and  handling  of  magnetic  media  to 
ensure  the  proper  creation, 
maintenance,  use  and  disposition  of 
permanent  ADP  records  and  ADP 
records  which  have  not  been  scheduled 
for  disposition.  Additional  guidance 
about  the  care  and  handling  of  magnetic 
media  should  be  requested  from  the 
Office  of  Records  Administration, 
National  Archives  (NIA).  Washington. 
DC  20408. 

§  1234.2    Progran  requirements. 

Each  Federal  agency  shall  establish 
an  appropriate  program  for  the 
management  of  ADP  records  to  include; 

(a)  Identifying  the  records  to  be  used 
and  maintained  to  document  the  ADP 
operation; 

(b)  Specifying  the  types  of  machine 
readable  records  created,  together  with 
the  necessary  classification,  labeling, 
recording,  and  filing  standards; 

(c)  Maintenance  standards  for  the 
records  used  in  ADP  records 
management; 

(d)  Preserving  machine-readable 
records  through  the  use  of  proper  media, 
storage  facilities,  and  maintenance 
techniques; 

(e)  Following  NARA  and  GSA 
guidance  on  the  care  and  handling  of 
diskettes  (floppy  disks); 

(f)  Scheduling  the  disposition  of 
machine-readable  records  and  the 
records  used  in  ADP  records 
management;  and 

(g)  Issuing  forms  and  formats  for 
recording  machine  programs 


(instructions),  functional  and 
operational  flow  charts,  record  layouts, 
record  coding  structure  (code  books), 
printout  plans,  and  basic  machine  run 
instructions  (run  books). 

§  1234.4    Care,  tiandling,  and  storage  of 
magnetic  computer  tape*  and  disk  packs. 

Magnetic  computer  media  needs 
special  handling  to  prevent  the  loss  of 
information.  The  following  standards 
should  be  observed  in  centralized 
computer  rooms  as  well  as 
decentralized  computer  support 
activities. 

(a)  Test  and  certify  media  no  more 
than  6  months  before  using  them  to 
record  information  designated  for 
permanent  retention. 

(b)  When  writing  tapes,  verify  them  as 
error  free. 

(c)  Annually  read  a  3-percent 
statistical  sample  of  all  reels  of  tape  to      * 
identify  any  loss  of  data  and  to  discover 
its  causes.  If  errors  are  detected,  attempt 
to  eliminate  them  and  the  causes  of  the 
errors.  Replace  tapes  with  10  or  more 
errors  and.  when  possible,  restore  lost 
data. 

(d)  Ensure  that  information  is  not  lost 
because  of  changing  technology  or 
deteriorating  magnetic  media  by 
updating  magnetic  media  to  provide 
compatibility  with  the  agency's 
hardware  and  software. 

(e)  Label  magnetic  media  externally  to 
include  the  name  of  the  organizational 
unit  responsible  for  the  data;  file  title(8); 
dates  of  creation  and  coverage;  the 
recording  density;  type  of  internal 
labels,  if  applicable;  data  set  name(s).  if 
applicable;  volume  serial  number, 
number  of  tracks:  character  code/ 
software  dependency:  record  length; 
block  size;  and  reel  sequence  number,  if 
the  fde  is  part  of  a  multi-reel  set. 

(f)  Separate  magnetic  media 
containing  permanent  records  from 
those  containing  temporary  records. 

(g)  Maintain  adequate  and  up-to-date 
technical  documentation  with  the  file. 
Minimum  documentation  is  a  narrative 
description  of  the  file(s);  physical  file 
characteristics;  recording  mode 
information,  including  the  coding 
structure  (code  books);  recording  system 
information:  and  a  record  layout.  The 
record  layout  should  break  down  the  file 
by  fields  Each  field  will  have  a  name, 
size,  starting  position,  and  a  description 
of  the  form,  of  the  data  (alphabetic, 
zoned  decimal,  packed  decimal,  or 
numeric). 

(h)  Keep  a  duplicate  copy  of  the  data 
at  an  off-site  location  for  security 
backup. 

(i)  Maintain  the  operating,  storage, 
and  test  areas  for  computer  magnetic 
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media  at  the  following  recommended 
temperatures  and  relative  humidities: 

Constanl  Temperature — 60*  to  72  'F. 
Constant  Relative  Humidity — 10%  to  50% 

(j)  Allow  only  authorized  personnel  to 
enter  storage  libraries  and  computer 
rooms.  Prohibit  smoking,  eating,  and 
drinking  in  computer  rooms,  storage 
libraries,  and  rehabilitation  areas,  and 
keep  them  as  clean  as  possible. 

(k)  Transfer  the  original  or  a  duplicate 
copy  of  the  Tile  to  the  National  Archives 
at  the  time  specified  in  the  records 
disposition  schedule  in  accordance  with 
instructions  found  in  S  1228.188. 
Transfer  may  take  place  at  an  earlier 


date  if  convenient  for  both  the  agency 
and  the  National  Archives. 

PART  1238— PROGRAM  ASSISTANCE 

1238.1  Scope  of  part. 

1238.2  Requests  for  assistance. 
Authority:  44  U.S.C.  2904  and  3101. 

§  123S.1    Scop*  Of  part 

The  National  Archives  and  Records 
Administration  publishes  handbooks, 
conducts  workshops  and  other  training 
sessions,  and  furnishes  information  end 
guidance  to  Federal  agencies  about  the 
creation  of  records,  their  maintenance 
and  use,  and  their  disposition. 


§  12M.2    RoquMts  for  asslstanc*. 

Agencies  desiring  information  or 
assistance  related  to  any  of  the  areas 
covered  by  Subchapter  B  should  contact 
the  Agency  Services  Division,  Office  of 
Records  Administration.  National 
Archives  (NIA).  Washington,  DC  20408. 
Agency  field  organizations  may  contact 
the  director  of  the  Federal  records 
center  serving  the  field  organization's 
records  (see  5  1228.150). 

Dated;  June  24, 1985. 
Frank  G.  Burke, 

Acting  Archivist  of  the  United  States. 
[FR  Doc.  85-15628  Filed  6-27-85:  8:45  am) 
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Agricultural  Marketing  Service 

7  CFR  Part  1240 
IDocketNo.  F&VAO-11 

Honey  Research,  Promotion,  and 
Consumer  Information  Act;  Hearing  on 
Proposed  Order 

agency:  Agricultural  Marketing  Service. 

LSDA. 

ACTKM:  Notice  of  hearing  on  proposed 

order. 

summary:  Notice  is  hereby  given  of  a 
public  hearing  to  be  held  to  consider  a 
proposed  Honey  Research.  Promotion, 
and  Consumer  Information  Order 
(hereinafter  referred  to  as  the  "Order"). 
The  proposed  order  represents  an 
attempt  by  many  in  the  domestic  honey 
industrj-  to  expand  markets  by  their  own 
means.  The  proposal  was  submitted  by 
->  the  .American  Beekeeping  Federation. 
Inc.  The  proposed  order  would  provide 
for  a  nationally  coordinated  research 
and  promotion  program  financed  by  an 
assessment  on  domestic  and  imported 
honey  and  imported  honey  products. 
The  text  of  the  proposal  to  be 
considered  is  set  forth  below. 
DATES:  The  hearing  sessions  are 
scheduled  as  follows: 

1.  July  16. 1985.  9:00  a.m.: 

2.  )uly  30. 1985.  9:00  a.m. 

Any  session  may  be  continued 
beyond  one  day  if  necessarj'. 
ADDRESSES:  . 

1  The  July  16, 1985  hearing  will  be 
held  at  USDA  South  Building,  )effersoii 
Auditorium.  14  and  Independence 
.Avenue  SW..  Washington.  DC. 

2.  The  July  30. 1985  hearing  will  be 
held  at  the  Federal  Building.  Federal 
Courthouse.  Room  C-202. 1921  Stout 
Street.  Denver,  Colorado. 
FOR  FURTHER  INFORMATION  CONTACT. 
Frank  M.  Grasberger.  Acting  Chief. 
Specialty  Crops  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA. 
Washington.  D.C.  20250  (202)  447-5053. 
SUPPlfMENTARY  INFORMATION:  This 
action  is  governed  by  the  provisions  of 
Sections  556  and  557  of  Title  5  of  the 
United  States  Code,  and  therefore  is 
excluded  from  the  requirements  of 
Executive  Order  12291. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Honey  Research. 
Promotion,  and  Consumer  Information 
Act  (Pub.  L.  98-590,  98th  Congress, 
approved  October  30. 1984.  7  U.S.C. 
4601-4612).  and  in  accordance  with  the 
applicable  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  an  order  (7  CFR  Part  1200). 


This  proposal  has  been  widely 
discussed  within  the  industry  for  several 
years.  Because  late  summer  and  autumn 
are  busy  periods  for  the  honey  industry, 
the  proponents  requested  that  the 
hearings  be  held  as  soon  as  practicable 
to  allow  interested  persons  an 
opportunity  to  participate  in  the 
hearings.  A  pre-notice  press  release  was 
issued  nationwide  on  May  29, 1985. 
allow  ing  interested  persons  until  June 
17, 1985.  to  comment  on  the  proposed 
order.  Six  comments  strongly  in  favor  of 
the  proposal  were  received  in  respon.se 
to  the  pre-notice.  One  commentor 
submitted  several  observations:  one  of 
which  could  not  be  implemented 
because  it  was  contrary  to  the  enabling 
law. 

Copies  of  this  notice  are  being  mailed 
to  all  State  Governors  and  State 
apiarists  and  all  known  State 
associations,  producer-packers, 
handlers,  and  importers,  and  a  press 
release  will  be  made  avfiilable 
nationwide  to  news  media. 

The  public  hearing  is  being  held  for 
the  purpose  of:  (a)  Receiving  evidence 
concerning  economic  and  marketing 
conditions  which  relate  to  the  proposal 
and  to  any  appropriate  modification  of 
it;  (b)  determining  the  degree  of  need  for 
an  order  to  implement  a  nationally 
coordinated  honey  research,  promotion, 
and  consumer  information  program;  (c) 
determining  the  economic  and  social 
impact  of  the  proposed  order  on 
segments  of  industry  and  public  affected 
by  such  an  order  and  (d)  determining 
whether  provisions  specified  in  the 
proposed  order  or  some  other  provisions 
appropriate  to  the  terms  and  conditions 
of  the  Honey  Research,  Promotion,  and 
Consumer  Information  Act  (7  U.S.C. 
4601  et  seq.)  will  tend  to  effectuate  the 
declared  policy  of  th^Act. 

The  Regulatory  Flexibility  Act  (Pub.  L. 
96-354).  effective  January  1. 1981.  seeks 
to  ensure  that,  within  the  statutory 
authority  of  a  program,  the  regulatory 
and  information  requirements  are 
tailored  to  the  size  and  nature  of  small 
businesses.  Interested  persons  are 
invited  to  present  evidence  at  the 
hearing  on  the  probable  regulatory  and 
informational  impact  of  the  proposals  on 
small  businesses. 

From  the  time  this  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  this  proceeding.  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  The 
prohibition  applies  to  employees  in  the 
following  organizational  units: 

Office  of  the  Secretary  of  Agriculture 


Office  of  the  Administrator.  Agricuituriil 

Mnrketing  Service 
Office  of  the  General  Counsel 
Fruit  and  Vegetable  Division.  AgricultufHl 

Marketing  Service 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time.  The  proposed 
order,  set  forth  below,  has  not  received 
the  approval  of  the  Secretary  of 
Agriculture. 

List  of  Subjects  in  7  CFR  Part  1240 

Honey,  Agriculture  research.  Market 
development,  and  Consumer 
information. 

PART  1240— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  1240  reads  as  follows: 

Authority:  Pub.  L.  98-590:  98th  Congress;  7 
use.  4601-4612. 

2.  The  provisions  of  the  order 
proposed  by  the  American  Beekeeping 
Federation.  Inc.  read  as  follows: 

Part  1240 — Honey  Research.  Promotion, 
and  Consumer  Information  Order 


Dennitions 

12401  Sccretar>'. 

1240.2  Act. 

1240.3  Person. 
12404  Honey. 

1240.3  Honey  products. 

1240.6  Producer. 

1240.7  Handle. 

1240.8  Handler. 

1240.9  Producer-packer. 

1240.10  Importer. 
124011     Promotion. 

1240.12  Research. 

1240.13  Consumer  education. 

1240.14  Marketing. 

1240.15  Committee. 

1240.16  Slate  association. 

1240.17  Honey  Board. 

1240.18  State. 

1240.19  Fiscal  period  and  marketing  yenr. 

1240.20  Plans  and  projects. 

1240.21  Part  and  subpart. 

Honey  Board 

1240.30    F.stablishment  and  membership. 


1240.31 
1240.32 
1240.35 
1240.36 
1240.37 
1240.38 


Term  of  office. 

Nominations. 

Vacancies. 

Procedure. 

Powers. 

Duties. 


Research.  Promotion,  and  Consumer 
Education 

1240.39  Research,  promotion,  and  consumer 
education. 

Expenses  and  .\8se8sment8 

1240.40  Budget  and  expenses. 

1240.41  Assessments. 

1240.42  Exemption  from  assessment. 
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Sflc. 

1240.43  Producer,  importer  and  state 
dssessmcnt  plan  refund. 

1240.44  Operating  reserve. 

Reports,  Books,  and  Records 

124050    Reports. 

1240.51  Books  and  records. 

1240.52  Confidential  treatment. 

Miscellaneous 

1240.60  Influencing  governmental  action. 

1240.61  Right  of  the  Sec«etar>'. 

1240.62  Suspension  or  termination. 

1240.63  Proceedings  after  termination. 

1240.64  Effect  of  termination  or  amendment. 

1240.65  Personal  liobility. 

1240.66  Separability. 

1240.67  Patents,  cc(}yrights.  inventions,  and 
publications. 

Definitions 

Section  1240.1    Secretary. 

"Secretary"  means  the  Secretary  of 
Agriculture  of  the  United  States,  or  any 
other  officer  or  employee  of  the 
Department  of  Agriculture  to  whom 
authority  has  heretofore  been  delegated, 
or  to  whom  authority  may  hereafter  be 
delegated,  to  act  in  his/her  stead. 

Section  1240.2    Act. 

"Act"  means  the  Honey  Research, 
Promotion,  and  Consumer  Information 
Act  (Pub.  L.  98-590)  and  any 
amendments  thereto. 

Section  1240.3    Person. 

"Person"  means  any  individual,  group 
of  individuals,  partnership,  corporation, 
association,  cooperative,  or  any  other 
entity. 

Section  1240.4    Honey. 

'  I  Joney"  means  the  nectar  and 
saccharine  exudations  of  plants  which 
are  gathered,  modified,  and  stored  in  the 
comb  by  honey  bees. 

Section  1240.5    Honey  products. 

"Honey  products  '  means  products 
wherein  honey  is  a  principal  ingredient. 

Section  1240.6    Producer. 

"Producer"  means  any  person  who 
produces  honey  in  any  state  for  sale  in 
commerce. 


)mmerce.  I 

action  1240.7    Hi 


Section 


'and/e. 


"Handle"  means  to  process,  package, 
sell,  transport,  purchase  or  in  any  other 
way  to  place  honey  or  honey  products 
or  cause  them  to  be  placed  in  the  current 
of  commerce.  Such  term  shall  include 
selling  unprocessed  honey  that  will  be 
consumed  without  further  processing  or 
packaging.  Such  term  shall  not  include 
the  transport  of  unprocessed  honey  by 
the  producer  to  a  handler  or  transport 
by  a  commercial  carrier  of  honey. 


whether  processed  or  unprocessed  for 
the  account  of  the  handler  or  producer. 

Section  1240.8    Handler. 

"Handler"  means  any  person  who 
handles  honey. 

Section  1240.9    Producer-packer. 

"Producer-packer"  means  any  person 
who  is  both  a  producer  and  handler  of 
honey. 

Section  1240.10    Importer. 

"Importer"  means  any  person  who 
imports  honey  or  honey  products  into 
the  United  States  as  principal,  agent, 
broker,  or  consignee  for  any  person  who 
produces  honey  outside  of  the  United 
States  for  sale  in  the  United  States. 

Section  1240.11    Promotion. 

"Promotion"  means  any  action, 
including  paid  advertising  and  public 
relations,  to  present  a  favorable  image 
for  honey  or  honey  products  to  the 
public  with  the  express  intent  of 
improving  the  competitive  position  and 
stimulating  sales  of  honey  or  honey 
products. 

Section  1240.12    Research. 

"Research"  means  any  type  of 
systematic  study  or  investigation,  and/ 
or  the  evaluation  of  any  study  or 
investigation  designed  to  advance  the 
image,  desirability,  usage,  marketability, 
production,  or  quality  of  honey  or  honey 
products. 

Section  1240. 13    Consumer  education. 

"Consumer  education  '  means  the  act 
of  providing  information  to  the  public  on 
the  usage  and  care  of  honey  and  honey 
products. 

Section  1240.14    Marketing. 

"Marketing"  means  the  sale  or  other 
disposition  in  commerce  of  honey  or 
honey  products. 

Section  1240.15    Committee. 

"Committee"  or  the  "National  Honey 
Nominations  Committee"  means  the 
committee  established  pursuant  to 
§  1240.32  herein. 

Section  1240.16    State  association. 

"State  association"  or  "association" 
means  that  organization  of  beekeepers 
in  a  State,  which  is  generally  recognized 
as  representing  the  beekeepers  of  that 
State. 

Section  1240. 1 7    Honey  Board. 

"Honey  Board"  or  the  "Board  "  means 
the  administrative  body  established 
pursuant  to  §  1240.30  herein. 


Section  1240.18    State. 

"State"  means  any  of  the  fifty  Slates 
of  the  United  States  of  America,  the 
District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 

Section  1240. 19    Fiscal  period  and 
marketing  year. 

"Fiscal  period"  and  "marketing  year" 
means  the  12-month  period  ending  on 
December  31  or  such  other  consecutive 
12-month  period  as  shall  be 
recommended  by  the  Board  and 
approved  by  the  Secretary. 

Section  1240.20    Plans  and  projects. 

"Plans"  and  "projects"  mean  those 
research,  promotion,  and  consumer 
education  plans,  studies,  or  projects 
established  pursuant  to  §  1240.38  herein. 

Section  1240.21    Part  and  Subpart. 

"Part"  means  the  Honey  Research. 
Promotion,  and  Consumer  Information 
Order  and  all  rules,  regulations,  and 
supplemental  orders  issued  thereunder, 
and  the  aforesaid  order  shall  be  a 
"subpart"  of  such  part. 

Honey  Board 

Section  1240.30    Establishment  and 
membership. 

A  Honey  Board  (hereinafter  called  the 
"Board")  is  hereby  established  to 
administer  the  terms  and  provisions  of 
this  part.  The  Board  shall  consist  of 
thirteen  (13)  members,  each  of  whom 
shall  have  an  alternate.  Seven  members 
and  seven  alternates  shall  be  honey 
producers,  two  members  and  two 
alternates  shall  be  honey  handlers,  two 
members  and  two  alternates  shall  be 
honey  importers,  one  member  and  one 
alternate  shall  be  an  officer  or  employee 
of  a  honey  marketing  cooperative,  and 
one  member  and  one  alternate  shall  be 
selected  to  represent  the  general  public. 
This  Board  shall  be  appointed  by  the 
Secretary  from  nominations  submitted 
by  the  National  Honey  Nominations 
Committee  pursuant  to  S  1240.32  herein. 

Section  1240.31     Term  of  office. 

The  members  of  the  Board  and  their 
alternates  shall  serve  for  terms  of  three 
years,  except  the  members  of  the  initial 
Board  shall  be  designated  for,  and  shall 
serve  terms  as  follows:  One-third  of 
such  members  and  alternates  shall  serve 
for  one-year  terms;  one-third  shall  seree 
for  two-year  terms;  and  the  remaining 
one-third  shall  serve  for  three-year 
terms.  No  member  or  alternate  shall 
serve  more  than  two  consecutive  terms; 
provided,  that  those  members  and 
alternates  serving  the  initial  term  of  one 
year  may  serve  two  additional 
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cons^ecutive  terms.  The  term  of  office  for 
the  initial  Board  shall  begin  immediately 
on  appointment  by  the  Secretary.  In 
subsequent  years,  the  term  of  office 
sh.ill  begin  on  March  1.  Each  member 
and  alternate  member  shall  continue  to 
s^Tve  until  his/her  successor  is  selected 
a^d  has  accepted. 

Section  1240.32    Nominatiuns. 

.\il  nominations  to  the  Board 
athorized  under  §  1240  30  herein  shall 
If  made  in  the  following  manner. 

(a)  Establishment  of  S'ational  Honoy 
XoTiir.ations  Committee.  (1)  There  is 
hereby  established  a  National  Honey 
Nommations  Committee,  hereinafter 
called  the  "Committee",  which  shall 
consist  of  not  more  than  one  member 
from  each  State,  appointed  by  the 
Secretary  from  nominations  submitted 
by  each  State  Association.  Wherever 
there  is  more  than  one  eligible 
association  within  a  State,  the  Secretary 
shall  designate  the  association  most 
representative  of  the  honey  producers 
handlers,  and  importers  not  exempt 
under  {  1240.42(a)  herein  to  make 
nominations  for  that  State. 

(2)  If  a  State  Association  docs  not 
submit  a  nomination  for  the  Committee. 
the  Secretarj'  may  select  a  mem.ber  of 
the  honey  industry  from  that  Slate  to 
represent  that  State  on  the  Committee. 
However,  if  a  State  which  is  not  one  of 
the  top  twenty  honey-producing  States 
(as  determined  by  the  Secretary)  does 
not  submit  a  nomination,  such  State 
shall  not  be  represented  on  the 
Committee. 

(3)  Members  of  the  Committee  shall 
serve  for  three-year  terms,  except 
members  of  the  initial  Committee  shall 
ser\e  for  three-year  terms  as  follows: 
One-third  of  such  members  shall  serve 
one-year  terms;  one-third  shall  serve  for 
two-year  terms;  and  one-third  shall 
serve  for  three-year  terms.  No  member 
shall  serve  more  than  two  consecutive 
three-year  terms:  Provided,  That  those 
members  serving  the  initial  terms  of  one 
vear  are  eligible  to  serve  one  additional 
consecutive  term.  The  term  of  office  for 
the  initial  Committee  shall  begin 
immediately  on  appointment  by  the 
Secretary.  In  subsequent  years,  the  term 
of  office  shall  begin  on  January  1. 

(4)  The  Committee  shall  select  its 
Chairperson  by  a  majority  vote. 

(5)  The  members  of  the  Committee 
shall  serve  without  compensation,  but 
shall  be  reimbursed  for  necessary  and 
reasonable  expenses  approved  by  the 
Board  and  incurred  in  performing  their 
duties  as  members  of  the  Committee. 
Such  expenses  shall  be  paid  from  funds 
collected  by  'he  Board  pursuant  to 

i  1240.41. 


(b)  .\omuiations  to  the  Board.  (1)  The 
Committee  shall  nominate  the  members 
and  alternate  members  of  the  Honey 
Beard  and  submit  such  nominations 
promptly  to  the  Secretary. 

fi)  The  Committee  shall  meet  annually 
to  make  such  nominations,  except  after 
the  first  annual  meeting,  at  the 
determination  of  the  Chairperson,  the 
Committee  may  conduct  its  business  by 
mail  ballot  in  lieu  of  an  annual  meeting, 
(ii)  A  majority  of  the  Committee  shall 
constitute  a  quorum  for  voting  at  an 
annual  meetings.  In  the  event  of  a  mail 
ballot,  votes  must  be  received  from  a 
majority  of  the  Committee  lo  constitute 
a  quorum. 

(iii)  At  least  50  per  centum  of  the 
members  from  the  twenty  leading 
honey-producing  states  must  vote  in  any 
nomination  of  members  lo  the  Board. 

(iv)  For  the  purpose  of  nominating  the 
initial  producers  to  the  Board,  the 
Secretary  shall  establish  seven  regions 
on  the  basis  of  the  production  of  honey. 
Every  five  years,  the  Board  shall  review 
the  areas  of  the  then  current  regions.  In 
making  such  review,  they  shall  give 
consideration  to:  (A)  The  average 
quantity  of  honey  produced  during  the 
most  recent  three  years;  (B)  shifts  and 
trends  in  quantities  of  honey  produced. 
(C)  the  equitable  relationship  of  Board 
membership  and  districts;  and  (D)  other 
relevant  factors.  As  a  result  of  this 
review,  the  Board  may  recommend  for 
the  Secretary's  approval  the 
reestablishment  of  regions. 

Any  such  reestablishment  of  regions 
shall  be  made  at  least  six  months  prior 
to  the  date  on  which  terms  of  office  of 
the  Board  begin  each  year  and  shall 
become  effective  at  least  thirty  days 
prior  to  such  date. 

(v)  The  initial  Committee  shall  within 
90  days  of  the  announcement  of 
issuance  of  this  order,  or  such  other 
period  as  prescribed  by  the  Secretary, 
submit  in  a  manner  prescribed  by  the 
Secretary  the  following  nominations: 

One  producer  member  and  one 
alternate  producer  member  from  each  of 
the  seven  regions  established  by  the 
Secretary; 

Two  handler  members  and  two 
alternate  handler  members  from 
recommendations  made  by  industry 
organizations  representing  handler 
interests; 

Two  importer  members  and  two 
alternate  importer  members  from 
recommendations  made  by  industry 
organizations  representing  importer 
interests;  and 

One  member  and  one  alternate  who 
are  officers  or  employees  of  honey 
marketing  cooperatives. 

For  subsequent  years,  the  Committee 
shall  submit  its  nominations  to  the 


Sec.:i'tdry  ore  month  before  new  Board 
terms  begin. 

Srction  1240.35  Vacancies. 

(a)  In  the  event  any  member  of  the 
Board  ceases  to  be  a  member  of  the 
category  of  members  from  which  the 
member  was  appointed  to  the  Board, 
such  position  shall  automatically 
become  vacant  and  such  member's 
alferrate  shall  automatically  replace 
said  member. 

(b)  If  a  member  of  the  Board 
con.sistently  refuses  to  perform  the 
duties  of  a  member  of  the  Board,  or  if  a 
member  of  the  Board  engages  in  acts  of 
dishonesty  or  willful  misconduct,  the 
Buard  may  recommend  to  the  Secretary 
that  he/she  be  removed  from  office.  If 
the  Secretary  finds  the  recommendation 
of  the  Board  shows  adequate  cause,  he/ 
she  shall  remove  such  member  from 
office. 

(c)  To  fill  any  vacancies,  occasioned 
by  the  death,  removal,  resignation,  or 
disqualification,  except  as  provided  in 
paragraph  (a)  of  this  section,  of  any 
member  or  alternate  member  of  the 
Board,  a  successor  for  the  unexpired 
term  of  such  member  or  alternate 
member  shall  be  nominated  and 
appointed  in  the  manner  specified  in 
§S  1240.30,  and  §  1240.32,  except  that 
replacement  of  a  Board  member,  or 
alternate,  with  an  unexpired  term  of  less 
than  six  months  shall  not  be  required. 

Section  1240.36  Procedure. 

(a)  A  majority  of  the  members, 
including  alternates  acting  in  place  of 
members  of  the  Board,  shall  constitute  a 
quorum:  Provided,  That  such  alternates 
shall  serve  only  whenever  the  member 
is  absent  from  a  meeting  or  is 
disqualified.  Any  action  of  the  Board 
shall  require  the  concurring  votes  of  a 
majority  of  those  present  and  voting.  At 
assembled  meetings,  all  votes  shall  be 
cast  in  person. 

(b)  In  matters  of  an  emergency  nature 
when  there  is  not  enough  time  to  call  an 
assembled  meeting  of  the  Board,  the 
Board  may  also  act  upon  the  concurring 
votes  of  a  majority  of  its  members  by 
mail,  telephone,  telegraph,  or  by  other 
means  of  communication;  provided,  that 
each  proposition  is  explained 
accurately,  fully,  and  substantially 
identically  to  each  member.  All 
telephone  votes  shall  be  promptly 
confirmed  in  writing  and  recorded  in  the 
Board  Minutes. 

Section  1240.37  Powers. 

The  Board  shall  have  the  following 
powers  subject  to  S  1240.R1  herein: 
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(a)  To  administer  this  subpart  in 
accordance  with  its  terms  and 
provisions  of  the  Act; 

(b)  To  make  rules  and  regulations  to 
effectuate  the  terms  and  conditions  of 
this  subpart; 

(c)  To  require  its  employees  to 
receive,  investigate,  and  report  to  the 
Secretary  complaints  of  violations  of 
this  part;  and 

(d)  To  recommend  to  the  Secretary 
amendments  to  this  part. 

Section  1240.38    Duties. 

The  Board  shall  have,  among  other 
things,  the  following  duties: 

(a)  To  meet  and  organize  and  to  select 
from  among  its  members  a  chairperson 
and  such  other  officers  as  may  be 
necessary:  to  select  committees  and 
subcommittees  from  its  membership  and 
consultants:  to  adopt  such  rules, 
regulations,  and  by-laws  for  the  conduct 
of  its  business  as  it  may  deem 
advisable. 

(b)  To  employ  such  persons  as  it  may 
deem  necessary  and  to  determine  the 
compensation  and  define  the  duties  of 
each;  and  to  protect  the  handling  of 
Board  funds  through  fidelity  bonds: 

(c)  To  prepare  and  submit  to  the 
Secretary  for  his/her  approval,  a  budget 
on  a  fiscal  period  basis  of  its  anticipated 
expenses  in  the  administration  of  this 
part  including  the  probable  costs  of  all 
programs  or  projects  and  to  recommend 
a  rate  of  assessment  with  respect 
thereto; 

(d)  To  develop  programs  and  projects 
and  to  enter  into  contracts  or 
agreements  with  the  approval  of  the 
Secretary  for  the  development  and 
carrying  out  of  programs  or  projects  of 
research,  development,  advertising, 
promotion,  or  education,  and  the 
payment  of  the  costs  thereof  with  funds 
collected  pursuant  to  this  part; 

(e)  To  maintain  books  and  records 
and  prepare  and  submit  to  the  Secretary 
such  reports  from  time  to  time  as  may  be 
required  for  appropriate  accounting  with 
respect  to  the  receipt  and  disbursement 
of  funds  entrusted  to  it; 

(f)  To  periodically  prepare  and  make 
public  and  to  make  available  to 
producers  and  importers,  reports  of 
activities  carried  out  and  at  least  once 
each  fiscal  period  to  make  public  an 
accounting  of  funds  received  and 
expended; 

(g)  To  cause  its  books  to  be  audited  by 
a  certified  public  accountant  at  the  end 
of  each  fiscal  period  and  to  submit  a 
copy  of  each  audit  to  the  Secretary. 

(h)  To  give  to  the  Secretary  the  same 
notice  of  meetings  of  the  Board  and 
subcommittees  as  is  given  to  members 
in  order  that  representatives  of  the 
Secretary  may  attend  such  meetings: 


(i)  To  submit  to  the  Secretary  such 
information  pertaining  to  this  subpart  as 
he/she  may  request: 

(j)  To  appoint  and  convene,  from  time 
to  time,  working  committees  drawn  from 
producers,  honey  handlers,  importers, 
exporters,  members  of  the  wholesale  or 
retail  outlets  for  honey,  or  other 
members  of  the  public  to  assist  in  the 
development  of  research,  promotion, 
and  consumer  education  programs  for 
honey;  and 

(k)  To  develop  and  recommend  such 
rules  and  regulations  to  the  Secretary 
for  approval  as  may  be  necessary  for  the 
development  and  carrj'ing  out  of 
projects  or  activities  to  effectuate  the 
declared  purpose  of  the  Act. 

Research,  Promotion,  and  Consumer 
Education 

Section  1240.39    Research,  promotion, 
and  consumer  education. 

The  Board  shall  develop  and  submit 
to  the  Secretary  for  approval  any  plans 
or  projects  authorized  in  this  section. 
Such  plans  or  projects  shall  provide  for: 

(a)  The  establishment,  issuance, 
effectuation  and  administration  of 
appropriate  plans  or  projects  for 
consumer  education,  advertising,  and 
promotion  of  honey  and  honey  products 
designed  to  strengthen  the  position  of 
the  honey  industry  in  the  marketplace 
and  to  maintain,  develop,  and  expand 
markets  for  honey  and  honey  products: 

(b)  The  establishment  and  conduct  of 
research  and  development  projects  to 
the  end  that  the  acquisition  of 
knowledge  pertaining  to  honey  and 
honey  products  or  their  consumption 
and  use  may  be  encouraged  or 
expanded,  or  to  the  end  of  that  the 
marketing  and  utilization  of  honey  and 
honey  products  may  be  encouraged, 
expanded,  improved  or  made  more 
efficient:  Provided,  That  quality  control, 
grade  standards,  supply  management 
programs,  or  other  programs  that  would 
otherwise  limit  the  right  of  the 
individual  honey  producer  to  produce 
honey  shall  not  be  conducted  under,  or 
as  a  part  of  this  subpart; 

(c)  The  development  and  expansion  of 
honey  and  honey  product  sales  in 
foreign  markets; 

(d)  A  prohibition  on  advertising  or 
other  promotion  programs  that  make 
any  false  or  unwarranted  claims  on 
behalf  of  honey  or  its  products  or  false 
or  unwarranted  statements  with  respect 
to  the  attributes  or  use  of  any  competing 
product; 

(e)  Periodic  evaluation  by  the  Board  of 
each  plan  or  project  authorized  under 
this  part  to  insure  that  each  plan  or 
project  contributes  to  an  effective  and 
coordinated  program  of  research. 


education,  and  promotion  and  submit 
such  evaluation  to  the  Secretary.  If  the 
Board  or  the  Secretary  finds  that  a  plan 
or  project  does  not  further  the  purposes 
of  the  Act,  then  the  Board  shall 
terminate  such  plan  or  project:  and 

(f)  The  Board  to  enter  into  contracts  or 
make  agreements  for  the  development 
and  carrying  out  of  research,  promotion, 
and  consumer  education,  and  pay  for 
the  costs  of  such  contracts  or 
agreements  with  funds  collected 
pursuant  to  §  1240.41  herein. 

Expenses  and  Assessments 

Section  1240.40    Budget  and  expenses. 

(a)  At  the  beginning  of  each  fiscal 
period,  or  as  may  be  necessary 
thereafter,  the  Board  shall  prepare  and 
recommend  a  budget  on  a  fiscal  period 
basis  of  its  anticipated  expenses  and 
disbursements  in  the  administration  of 
the  Order,  including  expenses  of  the 
Committee  and  probable  costs  of 
research,  promotion,  and  consumer 
education. 

(b)  The  Board  is  authorized  to  incur 
such  expenses  for  research,  promotion, 
and  consumer  education  and  such  other 
expenses  for  the  administration, 
maintenance,  and  functioning  of  the 
Board  and  the  Committee  as  are 
approved  by  the  Secretary.  The  funds  to 
cover  such  expenses  shall  be  paid  from 
assessments  received  pursuant  to 

§  1240.41  herein  and  other  funds 
available  to  the  Board,  including 
donations. 

(c)  The  Board  shall  reimburse  the 
Department  from  assessments  for 
reasonable  administrative  costs 
incurred  by  the  Department  with  respect 
to  this  subpart  after  its  promulgation. 
The  Department  shall  also  be 
reimbursed  for  expenses  reasonably 
incurred  for  the  conduct  of  referenda. 

Section  1240.41    Assessment';. 

(a)  The  funds  to  cover  the  Board's 
expenses  and  expenses  incurred  in  the 
performance  of  the  Board's  duties  and 
prerogatives  under  the  Act  and  this  part 
shall  be  acquired  by  an  assessment 
levied  on  producers  and  importers. 
Except  as  provided  in  (f)  of  this  section. 
these  funds  shall  be  collected  from 
handlers,  importers,  and  producer- 
packers. 

(b)  The  assessment  on  honey  shall  be 
levied  at  a  rate  fixed  by  the  Secretary 
which  shall  be  $0.01  per  pound  of  honey 
the  first  year  after  this  Order  is 
approved  in  referendum.  After  the  first 
year,  the  Board  may  request  the 
Secretary  to  increase  the  assessment 
rate  not  more  than  $0,005  per  pound  of 
honey  per  year:  Provided,  That  the 
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assessment  never  exceeds  S0.04  per 
pound  of  honey  per  year.  After  the  first 
year,  the  Board  may  request  the 
Secretary  to  decrease  the  assessment 
rate  by  any  amount  it  sees  fit. 

(c)  The  first  handler  of  honey  shall 
pay  assessments  to  the  Board  on  all 
honey  handled.  Except  as  provided  in 
S  1240.42  and  in  (d).  (e).  and  (f)  below, 
the  first  handler  shall  be  responsible  for 
the  collection  of  such  assessment  from 
the  protlucer  and  payment  thereof  to  the 
Board.  Such  first  handler  shall  maintain 
separate  records  for  each  producer's 
honey  handled,  including  honey 
produced  by  said  handler. 

(d)  The  importer  of  imported  honey 
and  honey  products  shall  pay  the 
assessment  to  the  Board  at  the  time  of 
entry  of  such  honey  and  honey  products 
into  the  States. 

(e)  Producer-packers  shall  pay  to  the 
Board  the  assessment  on  the  honey  for 
which  they  act  as  first  handler. 

(f)  Whenever  a  loan  is  made  on  honey 
under  the  Honey  Loan-Price  Support 
Program,  the  Secretary  shall  provide 
that  the  assessment  be  deducted  from 
the  proceeds  of  the  loan  and  that  the 
amount  of  such  assessment  shall  be 
forwarded  to  the  Board.  When  such  loan 
is  redeemed,  the  Secretary  shall  provide 
the  producer  with  proof  of  payment  of 
the  assessment. 

(g)  Assessments  shall  be  paid  to  the 
Board  at  such  time  and  in  such  manner 
as  the  Board  shall  direct  pursuant  to 
regulations  issued  hereunder.  Such 
regulations  may  provide  for  different 
handler,  importer,  or  producer-packer 
payment  schedules  so  as  to  recognize 
differences  in  marketing  or  purchasing 
practices  and  procedures.  . 

(h)  There  shall  be  a  late  payment 
charge  imposed  on  any  handler, 
importer,  or  producer-packer  who  fails 
to  remit  to  the  Board  the  total  amount 
for  which  any  such  handler,  importer,  or 
producer-packer  is  liable  on  or  before 
the  payment  due  date  established  by  the 
Biiard  under  (g)  of  this  section. 

(i)  There  shall  also  be  imposed  on  any 
handler,  importer,  or  producer-packer 
subject  to  a  late  payment  charge,  an 
additional  charge  in  the  form  of  interest 
on  the  outstanding  portion  of  any 
amount  for  which  the  handler,  importer, 
or  producer-packer  is  liable.  The  rate  of 
such  interest  shall  be  prescribed  by  the 
Board,  but  shall  not  exceed  the 
maximum  legal  rate  of  interest,  if  any.  as 
establish)  d  by  Congress. 

(j)  The  Board  is  hereby  authorized  to 
accept  advance  payment  of  funds  by 
handlers,  importers,  or  producer-packers 
that  shall  be  credited  toward  any 
amount  for  which  the  handlers, 
importers  or  producer-packers  may 
become  liable.  The  Board  is  not 


obligated  to  pay  interest  on  any  advance 
payment. 

(k)  The  Board  is  hereby  authorized  to 
borrow  money  for  the  payment  of 
expenses. 

Section  1240.42    Exemption  from 
assessment. 

(a)  A  producer  who  produces  less 
than  6.000  pounds  of  honey  per  year,  or 
a  producer-packer  who  produces  and 
handles  less  than  6,000  pounds  of  honey 
per  year  or  an  importer  who  imports  less 
than  6,000  pounds  of  honey  per  year    , 
shall  be  exempt  from  the  assessment. 

(b)  To  claim  such  exemption,  a 
producer,  producer-packer,  or  importer 
shall  submit  an  application  to  the  Board 
stating  that  their  production,  handling  or 
importation  of  honey  shall  not  exceed 
6.000  pounds  for  the  year  for  which  the 
exemption  is  claimed. 

(c)  The  Board  may  recommend  to  the 
Secretary  that  honey  exported  from  the 
States  be  exempted  from  the  provisions 
of  this  order,  and  include  procedures  for 
the  refund  of  assessments  on  such 
honey  and  such  safeguards  as  may  be 
necessary  to  prevent  improper  use  of 
this  exemption. 

Section  1240.43    Producer,  importer  and 
state  assessmertt  plan  refund. 

(a)  Any  producer  or  importer  who 
pays  an  assessment  under  the  authority 
of  this  subpart  shall  have  the  right  to 
demand  and  receive  from  the  Board  a 
refund  of  such  an  assessment  upon 
submission  of  proof  to  the  staff  of  the 
Board  that  the  producer  or  importer  paid 
the  assessment  for  which  refund  is 
sought:  Provided.  That  the  amount  of 
refunds  during  any  time  period  made  to 
each  importer,  as  a  percentage  of  total 
assessments  collected  from  such 
importers  shall  not  exceed  the  amount 
of  refunds  made  to  domestic  producers, 
as  a  percentage  of  total  assessments 
collected  from  such  producers.  Any  such 
demand  shall  be  made  by  such  producer 
or  importer  within  the  time  and  in  the 
manner  prescribed  by  the  Board  and 
approved  by  the  Secretary.  Any  such 
refunds  made  in  accordance  with  this 
section  shall  be  made  by  the  Board  in 
June  and  December  of  each  year. 

(b)  Any  appropriate  State  authority 
operating  pursuant  to  a  state  assessment 
plan  satisfying  the  conditions  of  (1)  of 
this  subsection  may  obtain  a  refund  of 
assessments  collected  by  the  Board  on 
honey  or  honey  products  produced  in 
that  State  except  as  provided  in  (2)  of 
this  subsection. 

(1)  Refunds  shall  be  paid  only  if  the 
Secretary  certifies  that  the  State 
assessment  plan; 

(i)  is  comparable  to  the  program 
established  by  the  Act  and  this  part;  and 


(ii)  was  in  existence  and  in  actual 
operation  on  January  1. 1985. 

(2)  Refunds  shall  in  no  event  exceed 
the  amount  collecled  by  the  Board  on 
honey  or  honey  products  produced  in 
requesting  state,  and  the  amount  of  any 
refund  shall  be  limited  to  the 
assessment  levied  as  of  January  1. 1985. 
by  the  State  under  the  state  plan  on 
honey  or  honey  products  produced  in 
that  state. 

Section  1240.44    Operating  reserve. 

The  Board  may  establish  an  operating 
monetary  reserve  and  may  carry  over  to 
subsequent  fiscal  periods  excess  funds 
in  a  reserve  to  be  established:  Provided. 
That  the  funds  in  the  reserve  shall  not 
exceed  one  fiscal  period's  budget.  Such 
reser\e  funds  may  be  used  to  defray  any 
expenses  authorized  under  this  part. 

Reports,  Books,  and  Records 

Section  1240.50    Reports. 

Each  handler,  importer,  and  producer- 
packer  who  may  be  subject  to  this 
subpart  shall  be  required  to  report  to  the 
employees  of  the  Board  at  such  times 
and  fn  such  manner  as  it  may  prescribe 
such  information  as  may  be  necessary 
for  the  Board  to  perform  its  duties.  Such 
reports  may  include,  but  shall  not  be 
limited  to  the  following: 

(a)  Handler  and  producer-packer 
reports  may  include  total  quantity  of 
honey  acquired  during  reporting  period: 
total  quantity  handled  during  period; 
amount  of  honey  acquired  from  each 
producer,  giving  name  and  address  of 
such  producer,  including  those 
producers  who  claim  exemption  from 
assessment;  copy  of  statement  claiming 
exemption  from  assessment  from  those 
who  claim  such  exemption:  assessments 
collected  or  collectable  during  period; 
quantity  of  honey  processed  for  sale 
from  producer-packers  own  production; 
and  record  of  each  transaction  for  honey 
on  which  assessment  had  already  been 
paid,  including  statement  from  seller 
that  assessment  had  been  paid. 

(b)  Importer  reports  may  include  total 
quantity  of  honey  imported  during 
reporting  period  and  a  record  of  each 
importation  of  honey  during  such  period, 
giving  quantity,  date,  and  port  of  entry. 

Section  1240.51    Books  and  records. 

Each  handler,  importer,  and  producer- 
packer  shall  maintain  and  during  normal 
business  hours  make  available  for 
inspection  by  employees  of  the  Board 
and  the  Secretary',  such  books  and 
records  as  are  necessary  to  carry  out  the 
provisions  of  this  subpart  and  the 
regulations  issued  thereunder,  including 
such  records  as  are  necessary  to  verify 
any  reports  required.  Such  records  shall 


be  maintained  two  years  beyond  the 
fiscal  period  of  their  applicability. 

Section  1240.52    Confidential  treatment. 

All  information  obtained  from  the 
books,  records,  or  reports  required  to  be 
maintained  under  §§  1240.50  and  1240.51 
shall  be  kept  confidential  and  shall  not 
be  disclosed  to  the  public  by  any  person. 
Only  such  information  as  the  Secretary 
deems  relevant  shall  be  disclosed  to  the 
public  and  then  only  in  a  suit  or 
administrative  hearing  brought  at  the 
direction,  or  upon  the  request,  of  the 
Secretary,  or  to  which  the  Secretary  or 
any  officer  of  the  United  States  is  a 
party,  and  involving  this  subpart:  Except 
that  nothing  in  this  subpart  shall  he 
deemed  to  prohibit:  (a)  The  issuance  of 
general  statements  based  upon  the 
reports  of  a  number  of  handlers  or 
importers  subject  to  any  order,  if  such 
statements  do  not  identify  the 
information  furnished  by  any  person: 

(b)  The  publication  by  direction  of  the 
Secretary,  of  the  name  of  any  person 
convicted  by  violating  this  subpart, 
together  with  a  statement  of  the 
particular  provisions  of  the  Order 
violated  by  such  person:  or 

(c)  The  name  and  address  of  those 
receiving  refunds. 

Any  disclosure  of  any  confidential 
information  by  any  employee  of  the 
Board  shall  be  con.sidered  willful 
misconduct. 

Miscellaneous 

Section  J 240.60   Infiuencmg 
governmental  action. 

No  funds  collected  by  the  Board  under 
this  plan  shall  in  any  manner  be  used  for 
the  purpose  of  influencing  governmental 
policy  or  action,  except  for  making 
recommendations  to  the  Secretary  as 
provided  for  in  this  subpdrt. 

Section  1240.61    Ri^/it  of  the  Secretary: 

All  fiscal  matters,  programs  or 
projects,  rules  or  regulations,  reports,  or 
other  substantive  actions  proposed  and 
prepared  by  the  Board  shall  be 
submitted  to  the  Secretary  for  his/her 
approval. 

Section  1240.62  Suspension  or 
termination. 

(a)  The  Secretary  shall,  whenever  he/ 
she  finds  that  this  subpart  or 
any  provision  thereof  obstructs  or  does 
not  tend  to  effectuate  the  declared 
policy  of  the  Act,  the  Secretary  shall 
terminate  or  suspend  the  operation  of 
this  subpart  or  such  provisions  thereof. 
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(b)  Five  years  from  the  date  the 
Secretary  issues  an  order  authorizing 
the  collection  of  assessments  on  honey 
under  provisions  of  this  subpart,  and 
every  five  years  thereafter,  the 
Secretary  shall  conduct  a  referendum  to 
determine  if  honey  producers  and 
importers  favor  the  continuation, 
termination,  or  suspension  of  this 
subpart. 

(c)  The  Secretary  shall  hold  a 
referendum  on  the  request  of  the  Board, 
or  when  petitioned  by  10  per  centum  or 
more  of  the  honey  producers  and 
importers  to  determine  if  the  honey 
producers  and  importers  favor 
termination  or  suspension  of  this 
subpart. 

Section  1240.63   Proceedings  after 
termination. 

(a)  Upon  the  termination  of  this 
subpart,  the  Board  shall  reco.'^imend  not 
more  than  five  of  its  members  to  serve 
as  trustees  for  the  purpose  of  liquidating 
the  affairs  of  the  Board  upon  designation 
by  the  Secretary'. 

Such  persons,  upon  designation  by  the 
Secretary,  shall  become  trustees  of  all 
funds  and  property  then  in  possession  or 
under  control  of  the  Board,  including 
claims  for  any  funds  unpaid  or  property 
not  delivered  or  any  other  claim  existing 
at  the  time  of  such  termination. 

(b)  The  said  trustees  shall:  (1) 
Continue  in  such  capacity  until 
discharged  by  the  Secretary;  (2)  carry 
out  the  obligations  of  the  Board  under 
any  contracts  or  agreements  entered 
into  by  it  pursuant  to  §  1240.38  hereof; 
(3)  from  time  to  time  account  for  all 
receipts  and  disbursements  and  deliver 
all  property  on  hand,  together  with  all 
books  and  records  of  the  Board  and  of 
the  trustees,  to  such  person  as  the 
Secretary  may  direct;  and  (4)  upon  the 
direction  of  the  Secretary,  execute  such 
assignments  or  other  instruments 
necessary  or  appropriate  to  vest  in  such 
person  full  title  and  right  to  all  of  the 
funds,  property,  and  claims  vested  in  the  , 
Board  or  the  trustees  pursuant  to  this 
subpart. 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transferred  or  delivered  pursuant  to  this 
subpart  shall  be  subject  to  the  same 
obligations  as  imposed  upon  the 
trustees. 

(d)  Any  residual  funds  not  required  to 
defray  the  necessary  expenses  of 


liquidation  shall  be  returned  to  the 
persons  who  contributed  such  funds,  or 
paid  assessments,  or  if  not  practicable, 
shall  be  turned  over  to  the  Department 
to  be  utilized,  to  the  extent  practicable, 
in  the  interest  of  continuing  one  or  more 
of  the  honey  research  or  education 
programs  hitherto  authorized. 

Section  1240.64    Effect  of  termination  or 
amendment. 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
subpart  or  any  regulation  issued 
pursuant  thereto,  or  the  issuance  of  any 
amendment  to  either  thereof,  shall  not: 

(a)  Affect  or  waive  any  right,  duty, 
obligation,  or  liability  which  shall  have 
arisen  or  which  may  thereafter  arise  in 
connection  with  any  provision  of  this 
subpart  or  any  regulation  issued 
thereunder; 

(b)  Release  or  extinguish  any  violation 
of  this  subpart  or  of  any  regulation 
issued  thereunder;  or 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  United  States,  or  of  any 
person,  with  respect  to  any  such 
violation. 

Section  1240.65   Personal  liability. 

No  member,  alternate  member,  or 
employee  of  the  Board  shall  be  held 
personally  responsible,  either 
individually  or  jointly  with  others,  in 
any  way  whatsoever  to  any  person  for 
errors  in  judgment,  mistakes,  or  other 
acts,  either  of  commission  or  omission, 
as  such  member,  alternate  member,  or 
employee,  except  for  acts  of  dishonesty 
or  willful  misconduct. 

Section  1240.66   Separability. 

If  any  provision  of  this  subpart  is 
declared  invalid  or  the  applicability 
thereof  to  any  person  or  circumstance  is 
held  invalid,  the  validity  of  the 
remainder  of  this  subpart,  or  the 
applicability  thereof  to  other  persons  or 
circumstances  shall  not  be  affected 
thereby. 

Section  1240.67    Patents,  copyrights, 
inventions,  end  publications. 

Except  for  a  reasonable  royalty  paid 
to  the  inventor  of  a  patented  invention, 
any  patents,  copyrights,  inventions, 
product  formulations,  or  publications 
developed  through  the  use  of  funds 
collected  under  the  provisions  of  this 
subpart  shall  be  the  property  of  the 
United  States  government  as 
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represented  by  the  Board.  Funds 
gathered  by  such  patents,  copyrights, 
inventions,  product  formulations,  or 
publications  shall  be  considered  income 
subject  to  the  same  fiscal,  budget,  and 
audit  controls  as  other  funds  of  the 
Board. 

Copies  of  this  Notice  of  Hearing  may 
be  obtained  from  Frank  M.  Grasberger. 
Fruit  and  Vegetable  Division.  Room 
2523-S,  U.S.  Department  of  Agriculture. 
Washington,  DC.  20250. 

Signed  at  Washington.  D.C.  on  |une  25. 
1985. 

WillUm  T.  Manley. 

Deputy  Administrator.  Marketing  Programs. 
(FR  Doc  85-15654  Filed  6-26-85;  9:51  am] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  668 

Student  Assistance  General  Provisions 

AQENCv:  Department  of  Education. 
action:  Final  regulations. 

SUMMARV:  The  Secretary  of  Education 
amends  the  Student  Assistance  General 
Provisions  to  eliminate  the  requirement 
that  students  provide  documentation 
from  the  Selective  Service  System  to 
verify  their  registration  status  and  to 
simplify  procedures  for  collecting  the 
Statement  of  Registration  Status. 
EFFECTIVE  DATE:  These  regulations  lake 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  However,  it 
should  be  noted  that  these  regulations 
are  effective  for  certification  and  award 
procedures,  as  well  as  disbursements  of 
student  aid  under  title  IV  of  the  Higher 
Education  Act  of  1965.  for  the  award 
year  beginning  on  July  1, 1985.  and 
subsequent  award  years.  If  you  want  to 
know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Brian  Kerrigan  or  Mike  High.  U.S. 
Department  of  Education.  Office  of 
Student  Financial  Assistance.  400 
Marvland  Avenue.  SW.  [Regional  Office 
Building  3.  Room  4318].  Washington,  DC 
20202.  Telephone  number  (202)  472- 
4300. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  issued  a  Notice  of  Proposed 
Rulemaking  for  the  Student  Assistance 
General  Provisions  in  the  Federal 
Register  on  December  12. 1984.  48  FR 
48499.  The  comments  are  now  being 
reviewed,  and  final  regulations  for  most 
of  the  Student  Assistance  General 
Provisions  will  be  published  later  this 
year.  Unless  current  regulations  are 
changed,  institutions  will  be  required  to 
verify  that  title  IV  aid  recipients  who 
claim  to  be  registered  with  Selective 
Service  are  in  fact  registered.  The 
Secretary  considers  this  unnecessary 
and  is  now  amending  chiefly  those 
portions  of  the  Student  Assistance 
General  Provisions  that  concern  the 
Selective  Service  registration 
compliance  requirement.  The  regulations 
also  make  minor  changes  to  the 
currently-required  Statement  of 
Educational  Purpose  for  the  use  of  title 
IV  aid. 

Summary  of  Major  Issues 

The  Secretary  amends  the  Student 
Assistance  General  Provisions  to 
incorporate,  with  certain  changes,  the 


three  modifications  proposed  in  the 
Preamble  to  the  Notice  of  Proposed 
Rulemaking  for  the  Student  Assistance 
General  Provisions  in  the  Federal 
Register  on  December  12. 1984.  48  FR 
48499.  In  addition,  the  Secretar>' 
renames  the  Statement  of  Registration 
Compliance  as  the  Statement  of 
Registration  Status  to  more  accurately 
reflect  its  use. 

In  the  first  modification,  the  Secretary 
eliminates  the  documentation 
requirement  contained  in  S  668.26  of  the 
Student  Assistance  General  Provisions 
regulations  published  in  the  Federal 
Register  on  April  11. 1983.  48  FR  15582- 
15583.  The  Secretary  has  concluded,  on 
the  basis  uf  a  study  conducted  in  August 
of  1984.  that  title  IV  aid  recipients  are 
substantially  in  compliance  with  the 
Selective  Serx'ice  registration 
requirement  at  this  time.  Thus,  the 
requirement  in  (current)  {  668.26  that  a 
student  who  certifies  that  he  is 
registered  with  Selective  Service  must 
furnish  documentation  to  verify  that 
statement  is  currently  unnecessary.  This 
decision  received  unanimous  support  in 
the  comments  received  on  this  issue. 

However,  the  Secretary  plans  to 
repeat  the  study  of  registration 
compliance  each  award  year  to  ensure 
that  student  compliance  remains  at  a 
satisfactory  level.  The  verification 
requirement  will  be  reinstituted  if,  on 
the  basis  of  these  studies,  the  Secretary 
and  the  Director  of  the  Selective  Service 
System  determine  that  student 
compliance  is  no  longer  satisfactory.  In 
addition,  it  should  be  noted  that  the 
Secretary  will  refer  the  names  of 
students  who  are  identified  through 
these  studies  as  possibly  being  in 
violation  of  the  Selective  Service  statute 
to  the  Department  of  Justice  for  further 
investigation  and  possible  prosecution. 
Second,  the  Secretary  now  modifies 
the  requirement  that  all  students  must 
sign  the  Statement  of  Registration  Status 
to  permit  an  institution  the  option  of  not 
requiring  a  student  to  sign  that 
Statement  if  the  institution  determines 
that  the  student  is  exempt  from 
registration  (for  example,  if  the  student 
is  female  or  out  of  the  age  range  for 
registration).  Before  it  waives  the 
Statement  of  Registration  Status  the 
institution  must  make  a  reasonable 
dete^-mination  on  the  basis  of  available 
information  that  the  student  is  not 
required  to  be  registered.  For  instance,  it 
would  not  be  permissible  for  an 
institution  to  waive  the  Statement  of 
Registration  Status  for  a  student  who 
was  in  the  age  range  for  registration 
solely  on  the  basis  of  an  ambiguous  first 
name  (such  as  "Terry")  or  initials  for  the 
first  name  (such  as  "J.E.  Smith").  The 
financial  aid  officer  must  determine  that 


the  student  is  not  required  to  register  on 
the  basis  of  information  that  clearly 
shows  the  student  to  be  exempt  from 
registration,  such  as  institutional 
documents  showing  the  student  to  be 
female  or  out  of  the  age  range  for 
registration.  It  would  also  be  possible 
for  the  aid  officer  to  make  such  a 
determination  based  on  his  or  her 
observation  of  the  student's  physical 
appearance.  In  either  case,  the  aid 
officer  must  make  a  positive 
determination  that  the  student  is  not 
required  to  register,  and  must 
reasonably  resolve  any  ambiguity 
created  by  information  that  would 
contradict  this  conclusion.  By 
comparison,  if  the  institution  requires 
the  Statement  of  Registration  Status 
from  the  student,  the  institution  may 
rely  on  the  student's  certification  that  he 
or  she  is  not  required  to  register, 
provided  that  the  institution  does  not 
have  information  that  directly 
contradicts  the  student's  certification. 
An  institution  will  be  liable  for  any 
aid  provided  to  a  student  who  is 
required  to  be  registered,  but  is  not 
registered,  in  the  following 
circumstances:  (1)  The  institution 
waives  the  Statement  of  Registration 
Status  for  a  student  even  though  the 
information  available  to  the  institution 
does  not  clearly  show  that  the  student 
was  not  required  to  register;  (2)  the 
institution  waives  the  Statement  of 
Registration  Status  when  the  institution 
has  information  that  the  student  is 
required  to  register;  or  (3)  the  institution 
accepts  a  false  Statement  of  Registration 
Status  from  a  student  when  the 
institution  has  information  that  conflicts 
with  that  Statement.  An  example  of  a 
potential  institutional  liability  has 
already  been  given  for  the  first  case, 
where  the  institution  waives  the 
Statement  of  Registration  Status  solely 
on  the  basis  of  a  student's  first  name,  if 
that  name  is  one  used  by  both  males 
and  females.  In  the  second  and  third 
cases,  the  institution  may  have 
confiicting  information,  for  instance,  in 
its  admissions  records,  that  would  show 
the  student  to  be  male,  even  though  the 
records  in  the  financial  aid  office  show 
the  student  to  be  female.  If  this 
discrepancy  is  not  reasonably  resolved, 
and  the  institution  pays  the  title  IV  aid 
to  a  student  who  is  required  to  register 
but  who  has  not  registered,  the 
institution  is  Uable  for  that  payment. 
The  aid  officer  also  may  have 
information  of  a  non-documentary 
nature  that  contradicts  the  Statement  of 
Registration  Status,  or  other  documents 
in  the  aid  office.  This  information  may 
derive  from  observation  of  personal 
appearance  or  from  public  statements 
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made  by  the  student.  For  example,  if  a 
student  who  had  made  public 
statements  that  he  would  refuse  to 
register  presents  a  Statement  certifying 
that  he  is  registered,  the  aid  officer  must 
verify  that  Statement. 

Third,  the  Secretary  now  modifies  the 
requirement  that  a  student  file  a 
Statement  of  Registration  Status  each 
award  year  to  permit  an  institution  the 
option  of  collecting  the  Statement  once 
from  that  student  when  he  or  she  first 
receives  title  IV.  ItEA  program  funds  at  • 
the  institution.  However,  if  the  student's 
status  under  registration  law  has 
changed  sin^e  tT>e'previous  Statement 
was  filed,  thejfisllitution  must  obtain  a 
new  Statement  reflecting  the  correct 
registration  status  for  an  award  year 
subsequent  to  the  award  year  in  which 
the  previous  Statement  was  filed.  The 
most  common  example  of  such  a  change 
in  registration  status  is  that  of  a  male 
student  who  files  a  Statement  before 
reaching  the  age  of  18.  but  who  becomes 
subject  to  the  Selective  Service 
registration  requirement  when  he 
becomes  18.  The  institution  is  not 
required  to  obtain  a  new  Statement  of 
Registration  Status  within  the  same 
award  year  that  the  previous  Statement 
was  filed,  but  must  obtain  a  new 
Statement  for  any  subsequent  award 
year. 

Summary  of  the  Comments  and 
Responses 

Section  668.32  Statement  of  Educational 
Purpose. 

Comment:  Several  commenters 
questioned  whether  lenders  should  be 
required  to  obtain  Statements  of 
Educational  Purpose  prior  to  disbursing 
a  Guaranteed  Student  Loan  (GSL)  or  a 
PLUS  Loan. 

Response:  No  change  has  been  made. 
Lenders  are  required  to  obtain 
Statements  of  Educational  Purpose  prior 
to  disbursing  a  Guaranteed  Student 
Loan  (GSL)  or  a  PLUS  Loan.  This  is  not 
a  new  requirement.  Section  484  of  the 
Higher  Education  Act  of  1965,  as 
amended,  specifies  that,  for  the  GSL  and 
PLUS  Programs,  the  borrower  must 
submit  a  Statement  of  Educational 
Purpose  to  the  lender  prior  to  making  a 
disbursement.  This  requirement 
originally  was  contained  in  the  GSL 
regulations,  and  has  now  been  included 
in  the  General  Provisions  to  consolidate 
the  information  concerning  the 
Statement  of  Educational  Purpose. 

Comment:  Two  commenters  stated 
that  the  regulations  did  not  make  it  clear 
that  the  Statement  of  Educational 
Purpose  must  be  collected  once  for  each 
award  year  in  which  a  student  receives 
title  IV  aid.  Both  commenters  asked  if 


this  represented  a  change  in  policy,  in 
light  of  the  proposed  modification  that 
would  allow  the  Statement  of 
Registration  Status  to  be  filed  once 
during  the  course  of  study  (assuming  the 
student's  registration  status  did  not 
change). 

Response:  A  change  has  been  made. 
The  language  in  the  Notice  of  Proposed 
Rulemaking  is  similar  to  the  language  in 
the  current  regulations  with  regard  to 
the  requirement  that  a  student  must 
submit  a  Statement  of  Educational 
Purpose  before  receiving  title  IV  aid. 
The  Secretary  considers  the  submission 
of  the  Statement  of  Educational  Purpose 
for  each  award  year  an  important 
instrument  for  reinforcing  the  student's 
awareness  of  his  or  her  responsibility  to 
use  title  IV  student  aid  solely  for 
educational  expenses.  However,  the 
Secretary  agrees  that  there  may  be 
confusion  over  the  differing 
requirements  for  the  Statement  of 
Educational  Purpose  (filed  each  award 
year)  and  the  Statement  of  Registration 
Status  (filed  once  for  the  course  of 
study,  unless  the  student's  registration 
status  changes,  or  each  award  year,  at 
the  institution's  option)  for  the  1985-88 
award  year.  Therefore,  the  Secretary 
has  specified  that  the  Statement  of 
Educational  Purpose  must  be  filed  for 
each  award  year.  In  the  interest  of 
clarity,  the  Secretary  has  also  added 
language  specifying,  in  the  same  terms 
used  with  regard  to  the  Statement  of 
Registration  Status,  the  institutional 
responsibility  for  collecting  the 
Statement  of  Educational  Purpose. 

Comment:  One  commenter  asked  if  it 
would  be  necessary  for  the  student  to 
file  a  Statement  of  Educational  Purpose 
more  than  once,  when  the  student  is 
enrolled  in  a  six-month  training  program 
that  extended  over  two  award  years. 

Response:  A  change  has  been  made. 
The  Secretary  agrees  that  if  is  not 
necessary  for  the  student  to  file  more 
than  one  Statement  of  Educational 
Purpose  for  a  course  of  study  that  is  one 
academic  year  or  less  in  length,  and  is 
completed  within  a  12-month  period. 

Section  668.33  Statement  of 
Registration  Status. 

Comment:  On  commenter  objected  to 
the  possibility  of  waiving  the  Statement 
of  Registration  Status  on  the  grounds 
that  it  would  require  more  work  for  her 
institution  to  identify  the  students  who 
do  not  need  to  file  a  Statement  than  to 
collect  the  Statement  from  all  students. 

Response:  No  change  has  been  made. 
The  modifications  to  the  requirement 
that  a  student  file  a  Statement  of 
Registration  Status  give  institutions  the 
option  to  waive  the  requirement  in 
certain  instances.  However,  an 


institution  may  require  the  compliance 
statement  from  all  title  IV  recipients,  if  it 
so  chooses. 

Comment:  One  commenter  suggested 
that  the  institution  should  be  required  to 
pay  a  student  who  had  not  filed  a 
Statement  of  Registration  Status,  if  the 
institution  has  the  information 
necessary  to  determine  that  the  student 
was  not  required  to  register,  or  if  the 
student  had  previously  filed  a  Statement 
at  that  institution. 

Response:  No  change  has  been  made. 
The  Secretary  believes  that  to  require 
the  institution  to  determine  the  aid 
applicant's  registration  status  would 
place  undue  administrative  burden  on 
many  institutions,  and  would  require  the 
institution  to  assume  the  risk  of,  and 
liability  for,  some  errors  made  in 
determining  the  student's  registration 
status.  For  these  reasons,  the  Secretary 
has  chosen  to  make  optional  any  waiver 
of  the  Statement  of  Registration  Status 
requirement  under  §  668.33. 

Comment:  One  commenter  expressed 
concern  that  an  institution  that  chose 
not  to  require  a  Statement  of 
Registration  Status  based  on  records 
showing  the  student  to  be  exempt  from 
registration  would  be  held  liable  for  the 
title  IV  funds  disbursed  if  the  student 
had  misreported  the  information  to  the 
institution. 

Response:  No  change  has  been  made. 
Unless  it  has  conflicting  information  that 
the  student  is  subject  to  the  registration 
requirement,  the  institution  may  waive 
the  Statement  of  Registration  Status  in 
reliance  on  information  furnished  by  the 
student  which  shows  clearly  that  the 
student  is  exempt  from  Selective  Service 
registration.  If  the  student  presents  false 
information  regarding  his  age  or  sex  to 
the  institution,  the  institution  would  not 
be  held  responsible. 

Comment:  One  commenter  suggested 
that  there  should  be  no  liability  when  an 
institution  fails  to  obtain  a  Statement  of 
Registration  Status  from  a  student  who 
is  required  to  register,  but  who  is  not 
registered,  if  the  student  subsequently 
does  register  with  the  Selective  Service 
System. 

Response:  No  change  has  been  made. 
The  Statute  provides  that  a  person  who 
is  to  be  denied  aid  because  he  is 
required  to  register  but  has  failed  to  do 
so  will  be  given  a  grace  period  in  which 
to  register  and  qualify  for  that  aid. 
Therefore,  consistent  with  that  intention 
to  encourage  prompt,  albeit  late, 
registration,  the  regulations  provide  that 
if  the  student  who  had  failed  to  register 
subsequently  registers  while  enrolled 
and  otherwise  eligible  for  payment 
during  the  same  award  year  in  which  he 
applied  for  title  IV  funds,  he  would 
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quai.fv  for  thd  aid.  An  inslitution  which 
had.  on  inadequate  informHtion.  waived 
fhf  Statement  for  such  a  student  is  not 
rr:,  ;  •♦'d  to  repay  funds  for  which  the 
h'uutnt  later  qualified  within  the  awiird 
year.  However,  if  the  student  registered 
with  Sf^lective  Ser\ice  after  cumple  ting 
his  attendance  at  the  institution  ^or  the 
wuid  year,  or  after  otheiwiw  beco.aiiiig 
rieiifjilile  for  payment,  the  inrlix  iduiJ 
.-.tjuld  not  qualify  for  that  aid.  and  the 
nstitution  which  waived  the  Slattment 
n  tre  basis  of  inadequate  information 
woL.ld  be  liable. 

Ci>!:i.T:ent:  Several  comnenlers  were 
i>f  :ht;  op'r.ion  that  the  requi'tnicMt  for  a 
Staterarnt  of  Registration  S'litus  .should 
be  deleted  altoge'.her. 

Rfsponse:  No  change  has  been  m^.de 
1  he  statute  provides  for  those  students 
who  are  required  to  register  with  the 
SeU{.tive  Service  System  to  file  a 
statemer.f  of  compliance  w  ith  that 
requiremeni  in  order  to  receive  titk*  IV 
aid. 

Sei. ';t)/7  668.34    Model  Statvmi'iU  of 
Educational  Purpose  end  Registration 
Stctiis. 

Comment:  Several  commenters 
susjjested  that  the  model  statement  be 
modified  to  include  a  number  of 
.idditional  reasons  why  a  student  would 
.lot  be  required  to  register.  The 
following  additional  reasons  were 
proposed:  (1)  The  student  is  unable  to 
register  due  to  being  hospitalized, 
int  arcerated.  or  institutionalized:  and  (2) 
the  student  is  a  commissioned  officer  of 
the  Public  Health  Service  on  active  duty 
as  described  in  section  6(a)(2)  of  the 
Military  Selective  Service  Act. 

Response:  No  change  has  been  made. 
Because  space  is  limited  on  the  Student 
.Aid  Report  and  other  financial  aid  form.s 
which  are  used  to  collect  the  Statement 
of  Registration  Status,  the  Secretary  has 
chosen  not  to  refer  in  the  model 
Statement  to  certain  small  groups  of 
students  who  are  not  required  to  register 
and  arc  exempt  from  the  requirement  of 
filing  the  Statement.  The  two  categories 
of  students  who  were  exenipt  under  the 
April  11. 1983  regulations  were  students 
enrolled  in  officer  procurement 
programs  at  four  specific  institutions, 
and  those  students  who  were  unable  to 
present  themselves  for  registration  for 
reasons  beyond  their  control,  such  as 
being  hospitalized,  incarcerated,  or 
institutionalized.  The  Secretary  agrees 
that  a  third  group,  commissioned 
officers  of  the  Public  Health  Service  on 
active  duty,  should  be  added  to  these 
two  groups.  These  categories  include 
relatively  few  students,  and  their 
inclusion  in  the  model  Statement  would 
evpand  it  unnecessarily.  Therefore,  the 
S«(:retary  has  decided  to  list  in  the 


model  Statement  only  the  more 
commonly  applicable  reasons  for  net 
being  required  to  register. 

Cownwr.t:  One  commenter  pointed  out 
that  the  notice  thut  "members  of  the 
Reserves  and  the  National  Guard  are 
not  considered  on  active  duly"  might  be 
misconstrued,  because  in  some  cases 
members  of  the  Reserxes  or  the  Nationid 
Guard  are  on  active  duty. 

Rf:.':p:  rst:  No  change  has  been  made 
The  model  Slatrment  of  Registration 
Status  has  been  modified  to  clarify  that 
members  of  the  Reserxes  and  the 
National  Guard  are  exempt  from 
registration  requirements  only  while  on 
active  duty.  This  change  will  also  be 
made  on  the  statement  printed  on  the 
19flG-87  Student  Aid  Reports. 

Comment:  One  commenter  suggebled 
that  the  Secretary  add  to  the  Statement 
of  Registration  Status  a  request  th;it  the 
student  notify  the  firi^ncial  aid  office  of 
any  change  in  the  student's  registration 
status,  to  assist  those  institutions  which 
choose  not  to  require  the  student  to  sign 
the  Statement  of  Registretion  Status  for 
e;ich  award  year.  Another  commenter 
suggested  that  the  wording  of  the 
Statement  be  changed  to  specify  that  it 
applied  to  the  entire  course  of  study,  not 
just  to  the  award  year. 

Response:  No  change  has  been  made. 
These  changes  would  only  be  applicable 
at  institutions  which  have  chosen  not  to 
require  an  additional  Statement  for  each 
award  year.  However,  it  would  certainly 
be  acceptable  for  an  institution  which 
has  adopted  this  policy  to  add  a  notice 
to  its  version  of  the  Statement  or  any 
other  student  consumer  information 
alerting  the  student  of  the  need  to 
complete  a  new  Statement  of 
Registration  Status  if  the  students 
registration  status  changes. 

Comment:  One  commenter  proposed 
that,  as  an  alternative  to  the  present 
system,  under  which  the  school  collects 
the  Statement  of  Registration  Status,  the 
Statement  could  be  printed  on  the 
common  form"  need  analysis 
applications  used  by  both  the  Multiple 
Data  Entry  processors  (American 
College  Testing,  College  Scholarship 
Service,  and  the  Pennsylvania  Higher 
Education  Assistance  Agency)  and  the 
Federal  processing  system.  Under  this 
alternative,  the  responsibility  of 
collecting  the  Statement  of  Registration 
Status  (and.  therefore,  of  rejecting  any 
applicant  who  did  not  file  a  completed 
Statement  or  Registration  Status)  would 
be  placed  on  the  MDE  and  Federal 
processors.  This  would  be  necessary 
because  in  many  cases  the  institution 
only  receives  the  processing  system's 
output  document  (such  as  the  Student 
.■\id  Report  or  the  Family  Financial 
Statement),  Without  a  copy  of  the 


HI  iginal  application  that  the  student  sent 
to  the  application  processing  system,  the 
institution  would  have  no  way  of 
knowing  if  the  student  had  accurately 
completed  the  Statement  on  the 
application  and  was  eligible  for  tide  IV 
aid. 

Response:  No  change  has  been  made. 
The  Secretary  believes  that  the 
alternative  of  requiring  the  student  to 
complete  a  statement  on  the  "common 
form"  application  is  neither  feasible  nor 
desirable.  The  statute  only  applies  to 
applicants  for  title  IV  aid;  such  a 
procedure  would  prevent  many  students 
applying  for  non-title  IV  Aid  as  well  as 
title  IV  aid  who  did  not  complete  the 
Statement  of  Registration  Status  from 
using  the  "common  form"  need  analysis 
application.  Further,  the  MDE  and 
Federal  processing  systems  would  not 
be  able  to  waive  the  requirement  for  the 
Statement  of  Registration  Status  for 
many  categories  of  students  who  are 
exempt  from  registration,  because  the 
application  does  not  collect  information 
that  would  indicate  the  student's  status 
as  a  female,  member  of  the  Armed 
Services,  or  permanent  resident  of  the 
Trust  Territories. 

Section  668.35    (Proposed  rule) 
Verification  of  registration  compliance 
fur  academic  years  beginning  on  or  after 
filly  1.  1985. 

Comment:  The  commenters  were 
unanimous  in  recommending  that  the 
verification  requirement  be  deleted 
because  it  imposes  an  unncecessary 
administrative  burden. 

Response:  A  change  has  been  made. 
This  requirement  has  been  deleted  from 
the  final  regulations,  and  §  668.35  in  the 
final  regulation  includes  the  substance 
of  I  668.36  of  the  proposed  rule.  The 
Secretary  recognizes  that  verification  of 
registration  would  be  a  significant 
administrative  burden  to  institutions. 
Further,  the  Secretary  finds  that  a 
verification  effort  is  not  necessary  at 
this  time,  based  on  the  recent  survey 
demonstrating  widespread  student 
compliance  with  the  registration 
requirement.  However,  the  Secretary 
plans  to  sur\ey  annually  student 
compliance  and  may  reinstate  the 
verification  requirement  if  future 
surveys  show  a  change  in  this  pattern. 

Comment:  One  commenter  suggested 
that  institutions  be  given  the  authority 
to  verify  the  student's  registration  status 
at  the  institution's  discretion. 

Response:  No  change  has  been  made. 
The  Secretary  believes  that  specific 
language  is  not  needed  for  such 
verification,  because  an  institution  is 
already  required  under  current 
§  668.18(f)  [proposed  §  668.14(f)l  to 
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withhold  pdvnuintor  certification  for 
title  IV  aid  until  ar^y  conflict  in 
information  is  resdlved. 

Suction  668.36    (Ptoposftl  rulfl:  §  6(i8.:i3 
(Final  rule)  A'otifidatioji  ami 
uilmlnistrative  rev  ieiv. 

Cvninwnt:  One  commeiiter  sugj^irsted 
thn»  if  the  verification  requirement  in 
§  668.35  of  the  proposed  rule  is  deleted, 
•hose  provisions  of  the  regulations 
describing  the  student's  opportunity  for 
d  h(;aring  should  also  be  eliminated, 
t)ecause  the  hearings  are  only  intenled 
as  a  means  for  a  student  to  demonstrate 
registration  compliance  in  the  absence 
of  documentation  from  the  Selective 
Service.  I 

Response:  No  chiinge  has  bei^n  made. 
Verification  is  no  longer  required  for  all 
students  who  are  required  to  be 
registt.Ted.  However,  an  institution  must 
still  resolve  any  questions  regarding  the 
applicant's  registration  status  in  any 
case  where  the  institution  has 
conflicting  information  regarding  that 
status.  In  addition,  an  institution  which 
requires  the  Statement  only  from  males 
in  the  applicable  age  range  must  resolve 
questions  posed  by  either  conflicting 
information  or  ambiguous  information. 

Both  categories  of  institutions  may 
encounter  students  who  have  publicly 
announced  their  refusal  to  register,  yet 
indicate  on  the  Statement  that  they  have 
registered.  The  institution  cannot  accept 
such  claims  at  face  value,  and  can 
reasonably  require  that  these  students 
produce  proof  that  they  have  registered. 
There  may  be  instances,  therefore,  in 
which  students  required  to  prove 
registration  will  be  unable  to  document 
thai  claim,  and  will  be  denied  aid  for 
failing  to  verify  that  claim. 

Current  regulations  assured  students 
an  opportunity  for  a  hearing  by  the 
Department  if  they  were  to  be  denied 
aid  because  they  had  failed  to  verify,  or 
document,  their  claim  to  be  registered. 
Although  the  requirement  that  students 
prove  that  they  have  registered  has  been 
considerably  narrowed  in  scope  under 
these  rules,  the  possibility  for  such 
denials  still  remains,  and  therefore  the 
Secretary  retains  in  these  rules  the 
provisions  granting  such  students  a 
hearing  by  the  Department. 

Executive  Order  12291 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291. 

They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 


Assessment  of  Educational  Impact 

In  the  \otice  of  Proposed  Rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  absence  of  an> 
comments  on  this  matter  and  the 
Departments  own  review,  it  has  been 
determined  that  the  regulations  in  this 
document  do  not  require  information 
that  is  being  gathered  by  or  is  available 
from  any  other  agency  or  authority  of 
the  I'nited  States. 

List  of  Subjects  in  34  CFR  Part  668 

Administrative  practice  and 
procedures.  Colleges  and  universities. 
Consumer  protection.  Education.  Loan 
programs — education.  Grant  programs — 
education.  Student  aid. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

(Critalog  of  Federal  Domestic  Assistance 
Numbers:  Supplemental  Educational 
Opportunity  Grant  Program.  84  00": 
Guaranteed  Student  Loan  Program.  64.032: 
PLUS  Program.  84.032;  College  Work-Study 
Program.  84.033:  National  Direct  Student 
Loan  Program.  84.038;  Pell  Grant  FVogram. 
84.063:  State  iStudent  Incentive  Grant 
Program.  84.069) 

Dated:  fune  25. 1985. 
William  |.  Bennett. 
St'cretary-  of  Ethication. 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

The  Secretary  amends  Part  668  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  The  authority  citation  for  Part  668  is 
revised  to  read  as  follows: 

Authorit>':  Sections  435.  481,  485.  487  and 
1201  of  the  Higher  Education  .^ct  of  1965.  as 
amended:  20  U.S.C.  1085,  1088. 1091,  1092. 
1094.  and  1141:  50  U.S.C.  App.  462.  unless 
otherwise  noted. 

2.  In  §  668.14.  paragraph  (e)(7)  is 
removed  and  paragraphs  (a)(2),  (e)(5), 
and  (e)(6)  are  revised  to  read  as  follows: 

§  668.14    Financial  aid  transcript. 

(a)  *  *  • 

(2)  Limited  exception  to  the  general 
rule.  If  the  institution  does  not  receive 
the  student's  transcript,  or  a  written 
notice  pursuant  to  paragraph  (d)  of  this 
section  that  the  transcript  will  not  be 
forthcoming,  in  a  timely  manner,  it  may 


disburse  title  IV  funds  for  not  more  than 
one  payment  period. 


(e)*    •    • 

(5)  Whether  the  student  is  in  default 
(m — 

(i)  A  National  Direct  Student  Loan 
made  by  the  institution;  or 

(ii)  A  Guaranteed  Student  Loan  or  a 
PLUS  Loan  that  the  student  received  for 
attendance  at  the  institution  if  the 
institution  is  aware  of  the  default  status: 
and 

(OJ  Whether  the  student  owes  a  refund 
on — 

(i)  A  Pell  or  Supplemental  Grant  for 
attendance  at  the  institution;  or 

(ii)  A  State  Student  Incentive  Grant 
received  for  attendance  at  the 
institution,  if  the  institution  is  aware 
that  the  student  owes  the  refund. 

(20  use.  1091. 1094;  50  L'.S  C.  App.  462) 

Subpart  C — [Redesignated  as  Sut>part 

Dl 


§<;  668.31-666.36 
668.41-668.46] 


(Redesignated  as 


3.  Subpart  C  is  redesignated  as 
Subpart  D,  and  §§  668.31-668.36  are 
redesignated  as  §§  668.41-668.46, 
respectively. 

4.  The  internal  cross  references  in 
former  §5  668.31-668.36  are  changed  as 
follows:  In  former  {  668.31.  "§  668.35"  is 
changed  to  "§  668.45: "  "§  668.34"  is 
changed  to  '  §  668.44."  In  former 

§  668.33.  ••§  668.34"  is  changed  to 
§  668.44;"  "§  668.35"  is  changed  to 
§  668.45."  In  former  §  668.36,  "§  668.34" 

is  changed  to  '  §  668.44:"  "§  668.35"  is 

changed  to  "§  668.45." 

§§668.23-668.28    (Removed] 

5.  Sections  668.23-668.28  ai«  revoked 
and  removed. 

6.  A  new  Subpart  C  consisting  of 

§§  668.31  through  668.36  is  added  to  read 
as  follows: 

Subpart  C— Statement  of  Educational 
Purpose  and  Selective  Service 
Registration  Status 


Sec 

668.31 

666.32 

666.33 

668.34 


Scope. 

Statement  of  Educational  Purpose. 
Statement  of  Registration  Status. 
Model  Statement  of  Educational 
Purpose  and  Registration  Status. 

668.35  Notification  and  administrative 
review. 

668.36  Record  retention  requirements. 
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Subpart  C— Statement  of  Educational 
Purpose  and  Selective  Service 
Registration  Status 

§66e.31    Scope. 

This  subpart  establishes  rules  by 
which  an  otherwise  eligible  student  files 
a  Statement  of  Educational  Purpose  and 
a  Statement  of  Registration  Status  in 
order  to  receive  assistance  under  any 
title  IV,  HEA  program. 

(20  U.S.C.  1091  and  50  U.S.C.  App.  462) 

§  668.32    Statement  of  Educational 
Purpose. 

(a)  Before  receiving  any  funds  under 
any  title  IV,  HEA  program,  a  student 
shall  file  a  Statement  of  Educational 
Purpose  for  each  award  year  with  the 
institution  or.  under  the  Guaranteed 
Student  Loan  or  PLUS  Program,  with  the 
lender.  In  this  statement,  the  student 
shall  certify  that  he  or  she  will  use  any 
funds  received  under  these  programs 
solely  for  educational  expenses 
connected  with  attendance  at  the 
institution  at  which  the  student  is 
enrolled  or  accepted  for  enrollment. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  student  shall  Hie 
the  Statement  of  Educational  Purpose 
once  for  each  award  year,  or.  under  the 
Campus-Based  programs,  either  once  for 
each  award  year  or  once  for  each  12- 
month  period  for  which  a  determination 
of  need  is  made. 

(c)  A  student  is  only  required  to  file 
the  Statement  of  Educational  Purpose 
once  for  his  or  her  course  of  study  if — 

(1)  The  course  of  study  is  one 
academic  year  or  less  in  length:  and 

(2)  The  student  is  to  complete  the 
course  of  study  within  a  12-month 
period. 

(d)  Until  a  student  who  is  applying  for 
title  IV,  HEA  program  assistance  under 
the  Pell  Grant.  Campus-Based,  or  State 
Student  Incentive  Grant  programs  files  a 
Statement  of  Educational  Purpose  with 
the  institution,  an  institution  may  not, 
for  any  period  of  instruction — 

(1)  Disburse  funds  to  the  student 
under  any  title  IV.  HE.^  program;  or 

(2)  Certify  the  institutional  portion  of 
the  Pell  Grant  Request  for  Payment  (ED 
Form  304). 

I20U.S.C.  1091) 

;!  668.33    Statement  of  Resistration  Status. 

(a)(1)  Except  as  provided  in  paragraph 
(b)  or  (c)  of  this  section,  until  a  student 
who  is  applying  for  title  IV,  \\Fj\ 
program  assistance,  or  under  the  PLUS 
Program,  who  will  benefit  from  the  loan, 
files  a  Statement  of  Registration  Status 
with  the  institution,  an  institution  may 
not.  for  any  period  of  instruction — 

|i)  Disburse  funds  to  the  student  under 
any  title  IV.  HE.A  program; 


(ii)  Certify  the  institutional  portion  of 
the  application  under  the  Guaranteed 
Student  Loan  or  PLUS  Program;  or 

(iii)  Certify  the  institutional  portion  of 
the  Pell  Grant  Request  for  Payment  (ED 
Form  304). 

(2)  In  the  Statement  of  Registration 
Status  the  student  shall  certify  either 
that  he  is  registered  with  Selective 
Service  or  that,  for  a  specified  reason, 
he  or  she  is  not  required  to  be 
registered. 

(b)  An  institution  may  waive  the 
requirement  that  a  student  file  a 
Statement  of  Registration  Status  if  the 
institution  determines,  based  on  clear 
and  unambiguous  evidence,  that  the 
student  is  not  required  to  be  registered 
with  Selective  Service. 

(c)  The  requirement  set  forth  in 
paragraph  (a)  of  this  section  does  not 
apply  to  students  who  are — 

(1)  Enrolled  in  an  officer  procurement 
program  the  curriculum  of  which  has 
been  approved  by  the  Secretary  of 
Defense  at  the  following  institutions: 

(i)  The  Citadel.  Charleston,  South 
Carolina: 

(ii)  North  Georgia  College,  Dahlonega. 
Georgia: 

(iii)  Norwich  University,  Northfield, 
Vermont:  or 

(iv)  Virginia  Military  Institute, 
Lexington,  Virginia: 

(2)  Commissioned  officers  of  the 
Public  Health  Service  and  members  of 
the  Reserve  of  the  Public  Health  Service 
who  are  on  active  duty  as  provided  in 
section  6(a)(2)  of  the  Military  Selective 
Service  Act:  or 

(3)  Unable  to  present  themselves  for 
registration  for  reasons  beyond  their 
control,  such  as  being  hospitalized, 
incarcerated,  or  institutionalized. 

(d)  Except  as  prr-vided  in  paragraph 
(e)  of  this  section,  t.  student  required 
under  paragraph  (a)  of  this  section  to 
file  a  Statement  of  Registration  Status 
shall  do  so  once  for  each  award  year.  If 
the  student's  status  under  registration 
law  changes  during  the  award  year  after 
he  has  completed  the  Statement  of 
Registration  Status,  the  student  is  not 
required  to  file  a  new  statement  for  that 
award  year. 

(e)  An  institution  may  waive  the 
requirement  that  a  student  file  a 
Statement  of  Registration  Status  once 
for  each  award  year,  if — 

(1)  The  institution  already  has  on  file 
a  Statement  of  Registration  Status  for 
that  student;  and 

(2)  The  student's  status  under 
registration  law  has  not  changed  since 
the  institution  received  the  most 
recently  filed  Statement  of  Registration 
Status. 

(f)  An  institution  which  waivas  the 
requirement  that  a  student  file  the 


Statement  of  Registration  Status  is  liable 
for  any  title  IV  aid  provided  to  a  student 
who  was  required  to  register,  but  who 
was  not  registered,  if — 

(1)  The  institution  made  its 
determination  that  the  student  was  not 
required  to  register  on  the  basis  of 
ambiguous  information  regarding  his 
status  under  registration  law;  or 

(2)(i)  The  institution  had  conflicting 
information  about  whether  the  student 
was  required  to  register,  and 

(ii)  Its  determination  that  the  student 
was  not  required  to  register  was  not 
reasonable  in  the  light  of  all  available 
information. 

(g)  An  institution  which  accepts  a 
Statement  of  Registration  Status  from  a 
student  is  liable  for  any  title  IV  aid 
provided  to  a  student  who  was  required 
to  register,  but  who  was  not  registered, 
if  the  institution — 

(1)  Has  information  that  conflicts  with 
the  student's  Statement;  and 

(2)  Its  acceptance  of  the  student's 
representation  on  the  Statement 
regarding  his  status  was  not  reasonable 
in  light  of  all  the  available  information. 

(50  U.S.C.  App.  462) 

§  668.34    Model  Statement  of  Educational 
Purpose  and  Registration  Status. 

The  Secretary  considers  the  following 
statement  as  satisfying  the  requirements 
of  S§  668.32  and  668.33(a)  and  the 
notification  requirement  of  §  668.35(a): 
STATE.ME.\T  OF  EDUCATIO.NAL  PLIRPOSE 

i  certify  that  I  will  use  any  money  1  receive 
under  a  federally  assisted  loan,  grunt,  or 
work  study  program  only  for  expenses 
related  to  my  study  at  (Name  of  institution). 

STATE.V1F,NT  OF  REGISTRATION  STATUS 

I  certify  that  I  am  not  required  to  be 

registered  with  Selective  Service, 
because 

I  am  a  female. 

1  am  in  the  armed  services  on  active 

duty.  {.Note:  Does  not  apply  to  members 
of  the  Reserves  and  National  Guard  who 
are  not  on  active  duty.) 

I  have  not  reached  my  18th  birthday. 

I  was  bom  before  1960. 

I  am  a  permanent  resident  of  the  Trus' 

Territory  of  the  Pacific  Islands  or  the 
Northern  Mariana  Islands. 

I  certify  that  I  am  registered  with 

Selective  Service. 

Signature: 

Date:  


Notice:  To  receive  Title  IV  financial  aid. 
you  must  complete  the  Statement  of 
Educational  Purpose,  and  you  must  be 
rrgistered  with  Selective  Service  if  required 
to  register.  If  you  purposnly  give  false 
information  on  this  form,  you  may  be  subject 
to  fine  or  imprisonment  or  both. 
(20  use.  1091  and  50  U  S.C.  App.  462) 


§  668.35    Notification  and  administrative 
review. 

(a)(1)  Genera/ notice.  An  institution 
shall  provide  general  written  notice  to 
any  student  seeking  aid  under  any  title 
IV.  HEA  program  that  in  order  to  receive 
this  aid,  a  student  must  register  with 
Selective  Service,  if  required  to  do  so 
under  registration  law. 

(2)  Specific  notice.  Before  denying  aid 
to  any  student  under  any  title  IV,  HEA 
program  who  is  required  by  law  to 
register  with  the  Selective  Service,  but 
fails  to  do  so.  or  who  fails  to  file  the 
Statement  of  Registration  Status  in 
accordance  with  §  668.33.  the  institution 
shall  inform  that  student  in  writing  that 
he  or  she  will  be  denied  title  IV.  UFA 
program  assistance. 

(b)(1)  A  student  notified  under 
paragraph  (a)(2)  of  this  section  who  has 
not  registered  although  required  to  do  so 
may  establish  his  eligibility  for  title  IV. 
HEA  program  assistance  for  the  award 
year  in  which  he  was  notified  under 
paragraph  (a)(2)  of  this  section  by 
registering  with  Selective  Service  and 
filing  a  Statement  of  Registration  Status 
before  the  end  of  that  award  year. 

(2)  A  student  notified  under  paragraph 
(a)(2)  of  this  section  who  fails  to  file  a 
Statement  of  Registration  Status  but  has 
registered  with  the  Selective  Service  or 
is  not  required  to  register  with  the 
Selective  Service  may  establish  his  or 
her  eligibility  for  title  IV,  HEA  program 
assistance  for  the  award  year  in  which 
he  was  notified  under  paragraph  (a)(2) 
of  this  section  by  filing  a  Statement  of 


Registration  Status  within  30  days  of  the 
receipt  of  the  notice  or  the  end  of  the 
same  award  year,  whichever  is  later. 

(c)  Administrative  review.  (1)  A 
student  who  is  required  to  register  with 
the  Selective  Service  and  has  been 
denied  title  IV,  HEA  program  assistance 
because  he  has  not  proven  to  the 
institution  that  he  has  complied  with 
that  requirement  may  seek  a  hearing 
from  the  Secretary  by  filing  a  request  in 
writing  with  the  Secretary.  The  student 
must  submit  with  that  request— 

(i)  A  statement  that  he  is  in 
compliance  with  registration 
requirements; 

(ii)  A  concise  statement  of  the  reasons 
why  he  has  not  been  able  to  prove  that 
he  is  in  compliance  with  those 
requirements;  and 

(iii)  Copies  of  all  material  that  he  has 
already  supplied  to  the  institution  to 
verify  his  compliance. 

(2)  The  Secretary  provides  an 
opportunity  for  a  hearing  to  a  student 
who — 

(i)  Asserts  that  he  is  in  compliance 
with  registration  requirements;  and 

(ii)  Files  a  written  request  for  a 
hearing  in  accordance  with  paragraph 
(c)(1)  of  this  section  within  the  award 
year  for  which  he  was  denied  title  IV. 
HEA  program  assistance  or  within  30 
days  following  the  end  of  the  payment 
period,  whichever  is  later. 

(3)  An  official  designated  by  the 
Secretary  shall  conduct  any  hearing 
held  under  paragraph  (c)(2)  of  this 
section.  The  sole  purpose  of  this  hearing 


is  the  determination  of  compliance  with 
registration  requirements.  At  this 
hearing,  the  student  retains  the  burden 
of  proving  compliance,  by  credible 
evidence,  with  the  requirements  of  the 
Militar>'  Selective  Service  Act.  The 
designated  official  shall  not  consider 
challenges  based  on  constitutional  or 
other  grounds  to  the  requirements  that  a 
student  state  and  verify,  if  required, 
compliance  with  registration 
requirements,  or  to  those  registration 
requirements  themselves. 

(d)  Any  determ.ination  of  compliance 
made  under  this  section  is  final  unless 
reopened  by  the  Secretary  and  revised 
on  the  basis  of  additional  evidence. 

(e)  Any  determination  of  compliance 
made  under  this  section  is  binding  only 
for  purposes  of  determining  eligibility 
for  title  IV.  HEA  program  assistance. 

(.so  U.S.C.  App.  462) 

§  668.36    Record  retention  requirements. 

An  institution  shall  include  in  each 
student's  record  in  accordance  with  the 
record  retention  provisions  in  each  of 
the  title  IV.  HEA  program  regulations- 
la)  The  signed  Statement  of 
Educational  Purpose; 

(b)  The  signed  Statement  of 
Registration  Status,  if  required;  and 

(c)  Any  documents  used  to  verify  the 
student's  registration  status. 

(20  U.S.C.  1091  and  50  U.S.C.  App.  462) 

|FR  Doc.  85-15601  Filed  6-27-85;  8:45  am) 

BIU.ING  CODE  4O0O-O1-M 


VOL 
5  0 


ISS 
125 


1985 


UMI 


Friday 

June  28,  1985 


Part  VIII 


Department  of  the 
Interior . 

Bureau  of  Indian  Affairs 

25  CFR  Part  249 

Off-Reservation  Treaty  Rshing.  Fraser 
River  Convention;  Sociceye  and  Pink 
Salmon  Fishery;  Interim  Rule  and 
Request  for  Comments 


26958  Federal  Register  /  Vol.  50.  No.  125  /  Friday.  |une  28.  1985  /  Rules  and  Regulations 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  249 

Off-Reservation  Treaty  Fishing.  Eraser 
River  Convention;  Soclteye  and  Pinl< 
Salmon  Fishery 

June  26. 19&5. 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Interim  rule  and  request  for 

comments. 

SUMMARY:  These  regulations  implement 
the  WHS  treaty  Indian  fishing  schedule 
for  Eraser  River  sockeye  and  pink 
salmon  in  Indian  treaty  fishing  areas 
covered  under  the  treaty  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Canada 
concern'Pg  Pacific  salmon,  signed  at 
Ottawa.  Canada.  January  28. 1983.  as 
implemented  by  the  Pacific  Salmon 
Treaty  Act  of  1985. 16  U.S.C.  3631  cl  seq. 
DATES:  Effective:  June  28. 1985. 
Comments  are  due  by  July  28. 1985. 
ADDRESS:  Written  comments  should  be 
mailed  to  Robert  D.  Ringo.  Fishery 
Biologist,  Department  of  the  Interior. 
Bureau  of  Indian  Affairs,  Portland  Area 
Office.  Branch  of  Fisheries.  Post  Office 
Box  3785,  Portland.  Oregon  97208. 
SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  rules  and  regulations 
is  vested  in  the  Secretarj  of  the  Interior 
by  5  L'.S.C.  301  and  sections  463  and  465 
of  the  Revised  Statutes  (25  U.S.C.  2  and 
9).  This  interim  rule  is  published  in 
exercise  of  rule-making  authority 
delegated  by  the  Secretary  of  ihe 
Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

The  Department  of  the  Interior  is 
responsible  for  the  supervision  and 
management  of  Indian  Affairs  under  43 
U.S.C.  1451  etseq..  25  US  C  8§  2  and  9. 
and  the  Reorganization  Plan  No.  3  of 
1950  (64  Stat.  1262),  including  the 
protection  and  implpmenfation  of  off- 
reservation  fishing  rights  secured  by  the 
Treaty  of  Point  Elliott,  12  Stat.  927 
(1859):  Treaty  with  the  Makah,  12  Stat. 
939  (1859):  and  Treaty  of  Point  No.  Point. 
12  Stat.  933  (1859).  as  affirmed  in 
Washington  v.  Fishing  Vessel 
Association.  443  U.S.  658  (1979).  Such 
treaty  Indian  fisheries  include  a  fishery 
on  Fraser  River  sockeye  and  pink 
salmon  which  is  subject  to  the  Pacific 
Salmon  Treaty  with  Canada,  which 
supersedes  the  1930  Convention 
between  the  United  States  and  Canada 
for  the  protection,  preservation  and 
extension  of  the  sockeye  and  pink 
salmon  fisheries  of  the  Fraser  River 
system.  Under  the  Convention  the 


International  Pacific  Salmon  Fisheries 
Commission  (IPSFC)  was  authorized  to 
propose  regulations  to  govern  the 
sockeye  and  pink  salmon  fishery.  The 
1965  season  will  be  a  period  of 
transition  from  IPSFC  regulations  to 
Fraser  River  Panel  Regulations  under 
the  Pacific  Salmon  Treaty.  The  IPSFC 
will  regulate  the  1985  season,  but  will  do 
so  pursuartt  to  the  terms  of  Chapter  4. 
Annex  IV  of  the  new  treaty. 

On  May  10. 1985.  the  IPSFC  forwarded 
regulations  to  the  Governments  of 
Canada  and  the  United  States  for 
approval  of  sections  applicable  to  each 
country.  The  United  States,  acting 
through  this  Department,  is 
promulgating  these  regulations  to 
provide  for  the  exercise  of  Indian  fishing 
rights  secured  by  United  States  treaties. 
The  IPSFC  assumes  control  pver  United 
States  Treaty  Waters  on  June  23. 1985. 
These  regulations  are  nec«sary  to 
implement  domestic  law/of  the  United 
States  to  provide  treaty  Indian  tribes  the 
full  opportuiHty  to  harvest  one-half  of 
the  United  States"  share  of  sockeye  and 
pink  salmon  in  United  States  Pacific 
Salmon  Treaty  Waters  in  a  manner 
consistent  with  the  United  States' 
obligations  to  Canada  under  the  Treaty. 
The  regulations  are  promulgated  by  the 
Department  of  the  Interior  to  apply  only 
to  Indians  exercising  fishing  rights 
secured  to  them  by  .reaties  with  the 
United  States.  The  all-citizen  fisheries 
are  regulated  by  50  CFR  Part  371, 
published  by  the  Department  of 
Commerce.  National  Marine  Fisheries 
Service. 

The  United  States  has  an  obligation  to 
Canada  under  the  Treaty  to:  assure  the 
proper  spawning  escapement  of  sockeye 
and  pink  salmon  into  the  Fraser  Riven 
to  assure  the  appropriate  allocation  of 
the  catch  between  Canadian  and  United 
States  fishermen  fishing  in  Treaty 
Waters;  and  to  take  into  account  the 
management  requirements  of  other 
stocks  in  the  area.  The  United  States 
also  has  treaty  obligations  to  certain 
Northwest  Indian  tribes  to  assure  that 
such  tribes  have  the  full  opportunity  to 
harvest  one-half  of  the  United  States 
share  of  fish  that  pass  through  tribal 
usual  and  accustomed  fishing  areas.  As 
in  the  1984  Fraser  River  Convention 
fishery,  regulation  of  the  treaty  Indian 
fishery  in  1985  will  be  consistent  with 
fulfilling  these  obligations. 

The  fishing  season  provisions  of 
§  249.17  have  been  revised  in  order  to 
reflect  yearly  changes  in  run  timing  and 
abundance  that  affect  achievement  of 
spawning  escapement  goals  and 
division  of  catch  between  the  two 
countries  and  requirements  of  other 
stocks  in  the  area.  Provisions  of  J  249.20 
are  again  being  amended  to  exempt 


treaty  Indians  fishing  in  Slate  Area  "B 
from  the  prohibitions  of  that  section 
when  such  fishing  is  conducted  pursuant 
to  tribal  regulations  authorizing  a 
Chinook  salmon  fishery  restricted  to 
seven  (7)  inch  or  greater  mesh  size. 

With  uncertainties  in  forecasting  run 
timing  and  run  size  of  some  stocks  in  the 
area,  regulations  will  probably  be 
subject  to  frequent  change  by 
emergency  order.  Notice  of  Ihe  basis  for 
emergency  and  anticipated  changes  will 
be  immediately  transmitted  to  the  treaty 
tribes  through  the  Northwest  Indian 
Fisheries  Commission  in  order  that  the 
treaty  tribes  can  amend  tribal  fishing 
regulations  in  response  to  the 
emergency. 

The  United  States'  action  and  these 
regulations  implement  the  regulatory 
system  which  the  United  States  has 
used  since  1977  to  meet  its  obligations 
both  to  Canada  and  the  United  States 
treaty  Indians.  The  Supreme  Court 
approved  this  regulatory  system  in 
Washington  v.  Fishing  Vessel 
Association.  443  U.S.  658  (1979).  This 
year,  as  in  previous  years,  the  affected 
treaty  tribes  will  regulate  their  fisheries 
concurrently  and  in  a  manner  consistent 
with  the  regulations  of  the  Department. 
Subsequent  to  the  1985  season  it  is 
contemplated  that  the  treaty  tribes  will 
regulate  their  fisheries  consistent  with 
Fraser  River  Panel  regulations  as 
provided  in  Chapter  4,  Annex  IV  of  the 
Pacific  Salmon  Treaty. 

In  order  to  allow  the  affected  tribes  to 
exercise  their  treaty  fishing  rights  in  a 
timely  manner,  these  regulations  are 
issued  on  an  emergency  basis  and  are 
subject  to  frequent  modification  in- 
season  to  accommodate  changes  in  run 
timing  and  run  abundance  that  can 
affect  achievement  of  spawning 
escapement  goals  and  division  of  catch 
between  the  two  countries.  Given  the 
time  constraints,  court  imposed 
requirements,  and  international 
obligatFons  under  the  Treaty,  the 
Department  finds  there  is  good  cause  to 
make  these  regulations  effective 
immediately;  they  will  expire  on 
October  14. 1985. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rule-making  process. 
Accordingly,  interested  persons  may 
submit  written  comments,  suggestions. 
or  objections  regarding  this  interim  rule 
to  the  location  identified  in  the  Address 
section  of  this  preamble.  Comments 
must  be  received  on  or  before  the  date 
specified  in  the  Date  section  of  this 
preamble. 

The  Bureau  of  Indian  Affairs  has 
determined  that  this  is  not  a  major  rule 
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within  the  terms  of  Executive  Order 
12291.  It  will  not  have  a  major  effect  on 
the  economy  and  will  not  result  in  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions. 
Furthermore,  because  of  these  factors  it 
does  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  within  the  terms  of  the 
Regulatory  Flexibility  Act. 

An  environmental  assessment  has 
been  completed  and  it  has  been 
concluded  that  the  implementation  of 
the  treaty  Indian  fishery  by  these 
regulations  is  not  a  major  Federal  action 
which  would  significantly  affect  the 
environment  within  the  meaning  of 
section  102(2)(c]  of  the  National 
Environmental  Policy  Act  of  1969. 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

The  primary  author  of  this  document 
is  Robert  D.  Ringo.  Fishery  Biologist, 
Branch  of  Fisheries,  Portland  Area 
Office,  Bureau  of  Indian  Affairs,  Post 
Office  Box  3785,  Portland.  Oregon  97208, 
telephone  number  (503)  231-2326. 

List  of  Subjects  m  25  CFR  Part  249 

Fisheries,  Fishing,  Great  Lakes. 
Indians.  Reporting  and  recordkeeping 
requirements. 

PART  249— OFF-RESERVATION 
TREATY  FISHING 

Certain  sections  and  paragraphs  of  25 
CFR  Part  249.  Subpart  B,  are  revised  to 
read  as  follows: 

Subpart  B— Fraser  River  Convention 
Sockeye  and  Pink  Salmon  Fishery 

1.  The  authority  citation  for  Part  256 
continues  to  read  as  follows; 

Authority:  25  U.S.C.  2,  9:  5  U.S.C.  301:  43 
U.S.C.  1451  et  seq.:  25  CFR  256. 

2.  Section  249.J7  is  revised  to  read  as 
follows: 


§  249.17    Fishing  seasons. 

(a)  No  treaty  Indian  shall  fish  for 
sockeye  or  pink  salmon  in  United  States 
Treaty  Waters  (State  Areas  4B,  5  and 
BC)  from  Sunday,  June  23, 1985  to 
Saturday,  June  29, 1985;  Friday  July  5, 
1985  to  Tuesday.  July  16. 1985;  and  from 
Sunday.  August  11. 1985  to  Saturday 
August  17, 1985,  all  dates  inclusive. 

(b)  No  treaty  Indian  shall  fish  for 


sockeye  or  pink  salmon  in  United  States 
Treaty  Waters  (State  Areas  7  and  7A) 
from  Sunday,  June  23, 1985  to  Saturday, 
July  6, 1985;  Wednesday,  July  10, 1985  to 
Saiurday,  July  20, 1985;  Friday,  August  9, 
1905  to  Saturday,  August  17, 1985;  and 
from  Saturday,  September  14, 1985  to 
Saturday,  September  28, 1985,  all  dates 
inclusive. 

(c)  No  treaty  Indian  shall  fish  for 
sockeye  or  pink  salmon  in  United  States 
Treaty  Waters  in  State  Areas  48.  5  and 
6C  except  with  lawful  gear  from: 

(1)  12:00  p.m.  Sunday.  June  30. 1985  to 
12:00  p.m.  Saturday.  July  20, 1985. 

(2)  12:00  p.m.  Wednesday.  July  17  1985 
to  12:00  p.m.  Saturday.  July  20. 1985. 

(3)  12:00  p.m.  Sunday.  July  21  1985  to 
12:00  p.m.  Saturday.  July  27, 1985. 

(4)  12:00  p.m.  Sunday,  July  28. 1985  to 
12:00  p.m.  Saturday.  August  3, 1985. 

(5)  12:00  p.m.  Sunday.  August  4. 1985 
to  12:00  p.m.  Saturday,  August  10. 1985. 

(6)  12:00  p.m.  Sunday,  August  18, 1985 
to  12:00  p.m.  Saturday,  September  14, 
1985  (a  continuous  fishery),  after  which 
the  IPSFC  is  scheduled  to  relinquish 
control  on  Sunday,  September  15. 1985. 

(7)  12:00  p.m.  Sunday.  June.  30, 1985  to 
12:00  p.m.  Wednesday,  July  3, 1985,  if 
necessary,  to  allow  for  a  ceremonial 
fishery  for  the  Makah  Tribe  conducted 
on  salmon  with  a  maximum  catch 
composition  of  100  sockeye.  while 
following  procedures  and  limitations  of 
previous  years  as  specified  under 
Emergency  Order  provision  249.18. 

(d)  No  treaty  Indian  shall  fish  for 
sockeye  or  pink  salmon  in  United  States 
Treaty  Waters  in  State  Area  7  and  7A 
except  with  lawful  gear  from: 

(1)  6:00  p.m.  Saturday,  July  6. 1985  to 
6:00  p.m.  Sunday.  July  7. 1985  and  from 
6:00  p.m.  Monday,  July  8. 1985  to  9:00 
p.m.  Tuesday,  July  9, 1985. 

(2)  6:00  p.m.  Sunday.  July  21, 1985  to 
9:00  p.m.  Friday,  July  26. 1985. 

(3)  5:00  a.m.  Sunday,  July  28. 1985  to 
9:00  a.m.  Friday,  August  2, 1985. 

(4)  6:00  p.m.  Sunday.  August  4. 1985  to 
9:00  p.m.  Thursday.  August  8. 1985. 

(5)  5:00  a.m.  Sunday,  August  18, 1985 
to  9:00  p.m.  Friday,  September  13. 1985 
(a  continuous  fishery),  after  which  the 
IPSFC  is  scheduled  to  relinquish  control 
on  Sunday,  September  29, 1985. 

(e)  State  Area  6:  Closed  (1)  Fishing 
will  be  closed  for  sockeye  or  pink 
salmon  from  Sunday,  June  23, 1985  to 
Saturday,  July  20, 1985.  both  dates 
inclusive.  Thereafter,  fishing  will  be  the 
same  as  for  Area  7  and  7A.  The  IPSFC  is 
scheduled  to  relinquish  control  on 
Sunday.  September  15, 1985. 


(f)  State  Area  6A:  (1)  Fishing  will  be 
closed  for  sockeye  or  pink  salmon  from 
Sunday.  June  23, 1985  to  Saturday, 
September  14, 1985,  both  dates  inclusive. 
Thereafter,  the  IPSFC  is  scheduled  to 
relinquish  control  on  Sunday.  September 
15. 1986. 

(g)  State  Area  7B:  (1)  Fishing  for 
sockeye  or  pink  salmon  will  be  the  same 
as  for  Areas  7  and  7A  through  Friday. 
July  20, 1985.  Fishing  is  closed  north  of  a 
line  from  Point  Francis  to  Post  Point 
from  Sunday,  June  23, 1985  to  July  13, 
1985  both  dates  inclusive.  The  IPSFC  is 
scheduled  to  relinquish  control  on 
Saturday,  July  21, 1985. 

(h)  State  Area  7D:  (1)  Fishing  will  be 
closed  for  sockeye  or  pink  salmon  from 
Sunday,  June  23,  through  Friday,  July  20, 
1985.  The  IPSFC  is  scheduled  to 
relinquish  control  on  Saturday,  July  21. 
1985. 

(i)  Notwithstanding  the  foregoing 
provisions,  no  treaty  Indian  shall  fish  for 
sockeye  or  pink  salmon  in  United  States 
Treaty  Waters  lying  westerly  and 
northerly  of  a  straight  line  drawn  from 
Iwersen's  Dock  on  Point  Roberts  to 
Georgina  Point  Light  at  Active  Pass  from 
Sunday,  August  25, 1985  to  Saturday. 
August  31, 1985. 

(j)  Notwithstanding  the  foregoing 
provisions,  no  treaty  Indian  shall  fish  for 
sockeye  or  pink  salmon  in  United  States 
Treaty  Waters  lying  westerly  and 
northerly  of  a  straight  line  drawn  down 
from  the  low  water  range  marker  in 
Boundary  Bay  on  the  International 
Boundary  across  the  east  tip  of  Point 
Roberts  to  the  east  Point  Light  on 
Saturna  Island  from  Sunday,  September 
1, 1985  to  Saturday.  September  28. 1985. 
after  which  the  IPSFC  is  scheduled  to 
relinquish  control  on  Sunday.  September 
29. 1985. 

(k)  The  foregoing  regulations  shall  not 
apply  to  the  following  United  States 
Treaty  Waters: 

(1)  High  seas  United  States  Treaty 
Waters  westerly  of  the  Bonilla-Tattosh 
line. 

(2)  State  Areas  6B.  6D  and  7C. 

(3)  Preserves  previously  established 
by  the  Director  of  Washington 
Department  of  Fisheries  for  the 
protection  and  preservation  of  other 
species  of  food  fish. 

3.  Section  249.20  is  revised  to  read  as 
follows: 
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§  249.20    Unlawful  possession. 

No  treaty  Indian  shall  posses  sockeye 
or  pink  «ialmon  on  board  a  fishing  vessel 
which  is  engaged  in  a  fiaherj-  for  other 
species  in  United  States  Treaty  Waters 
where  these  regulations  app'y.  during 
the  times  Treaty  Waters  are  closed  to 
socksye  and  pink  salmon  Fishing  by  the 
regulations  in  this  subpart,  except  that 
this  prohibition  will  not  apply  after 
Saturday.  |uly  6. 1965  to  any  treaty 
Indian  fishing  pursuant  to  treaty  tribes 
fishing  regulation  authorizing  a  chinook 
salmon  fishery  in  State  Area  7B,  when 
such  fishery  is  restricted  to  a  seven  |r) 
inch  or  grea'er  mesh  size. 
]ohn  \V.  FriU. 

Deputy  Assistant  SecTP.'ory— /;iJ.V.-.t  .■t*"b/«. 
IFR  Doc.  85-15796  Filed  &-27-85: 12:08  pm) 
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81 26377 
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357 25156,  25162 

610 24542,  25995 
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701 2381 5,  25585 

1301 23451 

1305 23451 

1307 23451 

22  CFR 

307 23299 
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213 25720 

502 23453 

24  CFR 

20 24906 

203 25910 

207 „ 2591 5 

213 « 25910 

215 24616 

222 25910 

232 25069 

234 25910 

235 25069,  26696 

236 24616 

255 2591 5 

590 25941 


813 24616,25949 

888 23407 

913 25949 

990 25951 

1800 25010 

Proposed  Rules: 

207   25995 

213 25995 

220 25995 

221  25995 

231 25995 

232 25995-25998 

234 26792 

241 25995 

242 25995-25998 

571 25999 

25  CFR 

249. 26958 

Proposed  Rules: 

31 24234 

61 25082 

26  CFR 

1 23407.  23676,  25070. 

25219,26358.26696 

301 23407.  25070,  26358 

602 23407,  23676,  25070, 

25219 

Proposed  Rules: 

1 „ 26385,  26794 

301 23316 

27  CFR 

5 23410 

18 23680 

19 23410,  23680,  23949 

20 23680 

22 23680 

1 70 23680,  23949 

178 26702 

1 94 23949 

1 96 23680 

197 23949 

250 23949 

251 23949 

252 234 1 0,  23949 

Proposed  Rules: 

4 26001 

5  26001 

7 26001 

28  CFR 

0 25708,  26197 

31 25550 

541 25660 

544 25662 

Proposed  Rules: 

2 24234-24236.24782. 

26004 

541 25664 

551 25664 

29  CFR 

93 „ 26704 

94 26704 

95 26704 

96 26704 

97 26704 

97a 26704 

97b 26704 

98 26704 

99 26704 

460 26704 

461 26704 

462 26704 
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464 26704 

465 .26704 

485 |..  26704 

486 »..  26704 

1602 24622 

1952 24884.  25561.  26548 

2550 26704 

2580 ...26704 

2606 ...25221 

2610 ...23299 

2619 -.24914 

2644 1.. 26707 


30CFR 

914 4..  23684 

917 -..23686 

935 -.25709 

936 .i..  24509 

943 -.23299 

Propo««d  Riil*K 

57 23612 

210 4..  25585 

2 1 8 i..  25585 

250 ...24546 

256 ...24546 

701 24880.  2491 7 

736 24917 

740 24917 

746 24917 

750 24917 

772 ...24917 

773 ;..  24122 

816 -.24880 

81 7 -.24880 

901 23996 

904 24762.  26221 

938 23715.  25265-25267 

946 -.26387 

948 i.  25428 

32  CFR  I 

199 L. 23300 

706 23796.  23799 

719 -..  23799 

725 24622 

1903 ...23805 

Proposed  RuIm: 
199 


.26222 


33  CFR 

1 ...23688 

4 ...25572 

100 23301.  23302.  23805- 

23808,  24191-24193.  24764. 

24765.  25070,  25071.  25573, 

25574.  25960.  26359.  26708 

110 24193.25710 

117 23303-23305.  24194. 

24195,  25072,  25221,  25960. 

26559.  26560,  26708-26710 

157 24766 

165 23306.  23809.  24766. 

25961.26560 

166 24766 

Proposed  Rules: 

100 24783,  25091,  25092. 

26806, 26807 

110 25268 

117 23316,  24238.  24239. 

25587. 25721. 26808.  26809 

34  CFR  I 

373 ...25406 

668 -...26950 

750 -...25962 

755 .,...25962 


Proposed  Rules: 

222 25024 

515 26132 

562 261 32 

650 23390 

36  CFR 

7 24510 

212 23307 

223 26660 

281 23410 

1 220 26930 

1222 26930 

1224 26930 

1228 26930 

1230 26930 

1 232 26930 

1234 26930 

1238 26930 

Proposed  Rules: 

7 26809 

37  CFR 

10 25073.25980 

211 26714 

Proposed  Rules: 

1 25896 

202 24240 

38  CFR 

3 25415,25980 

14 24767 

21 24768 

36 2451 1 .  26359 

Proposed  Rules: 

21 , 25430 

39  CFR 

111 26561 

Proposed  Rules: 

111 23317 

775 26811 

776 26811 

40  CFR 

1 26721 

6 26310 

30 24876 

33 24876 

50 25532 

52 23810,  24768.  25073 

25417. 26198-26202.  26359. 

26732-26735 

60 24196.  24770.  26122 

61 24196 

62 26203 

65 24196 

69 25575 

80 25710 

133 23382 

147 23956 

180 23689-23692.  26683 

271 26562 

Proposed  Rules: 

3 26506 

52 25093.  26224,  26225 

60 25095 

81 24784 

123 24784 

147 25892 

180 23716-23720.  25587. 

26388.  26592 

202 25516 

205 25516 

260 26444 

261 23721.24658 


262 26444 

264 26444 

265 26444 

266 26389 

270 26444 

271 24362 

712 25095 

403 25526 

468 26128 

41  CFR 

Ch.  101 23411,  26927 

101-8 23412 

101-17 26516 

101-35 26565 

101-36 26565 

101-37 26565 

101-47 25222 

105-53 26363 

105-61 26736 

201-2 26364 

201-22 26908 

201-24 26364 

201-30 26364 

201-45 26908 

Proposed  Rules: 

Ch.  201 24785 

101-35 23453 

101-36 " 23453 

1 01  -37 23453 

42  CFR 

435 25079 

436 25079 

440 25079 

441 25079 

447 23307 

Proposed  Rules: 

405 24366.  251 78 

412 24366 

43  CFR 

12 25223 

5470 26676 

Public  Lend  Orders: 

6602 2477S 

6607 23958 

Proposed  RuIeK 

Subtitle  A 23818 

2090 24124 

3430 23997 

3450 23997 

44  CFR 

62 24772 

64 23307.  25228.  25419 

67 24623 

45  CFR 

301 23958 

302 23958 

303 23958 

304 „ 23958 

1161 25228 

Proposed  Rules: 

205 25269 

1614 25270 

46  CFR 

5 23693 

7 25229 

10 26106 

157 26106 

204 25711 

Proposed  Rules: 

10 26117 


12 23318 

1 57 261 1 7 

160 .-. 25274 

1 75 26593 

1 76 26593 

1 77 26593 

180 „ 26593 

181 26593 

182 26593 

183 : 26593 

164 26593 

185 _ 26593 

188 ~ 26593 

187 26593 

552 23318 

47  CFR 

0 V  26566 

1 4..  26566 

2 /..  25234 

1 5 24;B1  2.  25234 

61 C:... 25982 

67 26204 

73 23695-23697,  24515. 
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25422, 25992,  26208,  26567 
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22 25274 
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26004-2601 1 ,  26226-26231 . 

26593 

74 25274 

76 26593 

80 23454 

81 ~ 23454 

83 23454 

90 24548,  25274 

97 24548.  26012.  26223 

48  CFR 

Ch.  7 23711.  25712 

1 23604,  26902 

2 ; 26902 

1 2 25680 

13 23604 

14 23604.  26902 

15 „.  23604.  26902 

16 23604 

1 9 26902 

22 23604 

25 23604 

28 26902 

30 26902 

31 23604 

33 23604,  25680 

35 26902 

36 26902 

43 26902 

44 23604.  26902 

52 23604.  25680.  26902 

53 23604 

522 24523 

533 24772 

552 24523.  24772.  26764 

610 26764 

App.  B ...24772 
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Fof  those  ot  you  who  must  keep  informed 
about  Presidential  proclamations  and 
Executive  orders,  there  :s  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  suhiect  matter,  this  edition  ot 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  dunng  the  period  January  20,  1961. 
through  January  20.  1981,  and  which  have  a 
continuing  eftect  on  the  public.  For  those 
documents  that  have  been  a'fected  by  other 
proclama;  ons  or  Executive  orders,  the 
codified  toxt  presents  the  amended  version 
Therefore,  a  reader  can  use  tfie  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct"  it  through 
extens.ve  research. 

Sptsciai  features  include  a  comprehensive 
index  ard  a  table  listing  each  proclamation 
ard  Executive  order  issued  during  the 
1961-1981  period,  along  with  any 
amendments,  an  indication  of  its  current 
status,  and.  vk^nere  applicable,  its  location  in 
this  volume. 
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